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ARTICLE 2

Use of force, positive obligations
(substantive aspect), effective
investigation, positive obligations
(procedural aspect)

Breach of State’s obligations to protect life
during hostage taking crisis in Beslan in 2004
and lack of effective investigation: violations

Tagayeva and Others v. Russia, 26562/07
et al., judgment 13.4.2017 [Section I]

Facts — The case arose out of a terrorist attack on
a school in Beslan, North Ossetia (Russia) in Sep-
tember 2004 that resulted in the deaths of some
334 civilians, including 186 children, who had been
taken hostage. Shortly after 9 a.m. on 1 September
2004 a group of heavily armed terrorists entered
the courtyard of the school during a traditional
ceremony to mark the opening of the academic
year and forced over 1,100 of those present into a
ground-floor gymnasium, which they proceeded
to rig with explosive devices. Some sixteen male
hostages were killed later that day. On 3 Septem-
ber a series of three explosions ripped through
the gymnasium where the hostages were being
held, causing multiple casualties, either during
the explosions or resulting fire, or when they were
shot when attempting to escape. State forces then
stormed the building. Before the European Court
the applicants alleged breaches of Article 2 in rela-
tion to the positive obligations to protect life and to
investigate, the planning and control of the opera-
tion and the use of lethal force.

Law - Article 2

(a) Positive obligation to prevent threat to life —
At least several days in advance the authorities
had had sufficiently specific information about a
planned terrorist attackin the area targeting an edu-
cational facility on 1 September. The intelligence
information had likened the threat to previous
major attacks undertaken by Chechen separatists,
which had resulted in heavy casualties. A threat of
that kind clearly indicated a real and immediate
risk to the lives of the potential target population.
The authorities had had a sufficient level of control
over the situation and could have been reasonably
expected to take measures within their powers that
could reasonably be expected to have avoided, or at
least mitigated, that risk. Although some measures
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had been taken, in general the preventive measures
could be characterised as inadequate. The terrorists
had been able to successfully gather, prepare, travel
to and seize their target, without encountering
any preventive security arrangements. No single
sufficiently high-level structure had been respon-
sible for the handling of the situation, evaluating
and allocating resources, creating a defence for
the vulnerable target group and ensuring effective
containment of the threat and communication with
the field teams. The Russian authorities had failed
to take measures which, when judged reasonably,
could have prevented or minimised the known risk.

Conclusion: violation (unanimously).

(b) Procedural obligation — The cause of death of
the majority of the victims had been established
on the basis of external examinations of the bodies
only. No additional examinations had been carried
out, for example, to locate, extract and match exter-
nal objects such as metal fragments, shrapnel and
bullets. On several occasions the relatives of those
who had lost their lives at the school had requested
that the bodies of the victims be exhumed and
additional enquiries performed in order to reach
more specific conclusions about the causes of their
deaths, but no such requests were granted. A third
of the victims had died of causes that could not
be established with certainty, in view of extensive
burns. Such a high proportion of unestablished
deaths seemed striking. The location of the hos-
tages’bodies in the school had not been marked or
recorded with any precision. The absence of such
basic information as the place of the victims’ deaths
had contributed to the ambiguity concerning the
circumstances in which they had occurred. An indi-
vidualised description of their location and a more
in-depth examination of the remains should have
served as a starting point for many of the impor-
tant conclusions drawn in the course of the inves-
tigation. Failure to ensure this basis for subsequent
analysis constituted a major breach of the require-
ments of an effective investigation.

The investigation had failed to properly secure,
collect and record evidence at the school building.
That had resulted in a report being drawn up that
was incomplete in many important respects. There
existed a credible body of evidence pointing at the
use of indiscriminate weapons by State agents in
the first hours of the storming. That evidence had
not been fully assessed by the investigation. The
lack of objective and impartial information about


http://hudoc.echr.coe.int/eng?i=001-172660
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the use of such weapons constituted a major failure
by the investigation to clarify that key aspect of the
events and to create a ground for drawing conclu-
sions about the authorities’ actions in general and
individual responsibility. The investigation’s con-
clusion that no one among the hostages had been
injured or killed by the lethal force used by the State
agents was untenable. Coupled with incomplete
forensic evidence on the causes of death and inju-
ries, deficiencies in the steps to secure and collect
the relevant evidence from the site, any conclu-
sions reached about the criminal responsibility of
State agents in that respect were without objective
grounds and were thus inadequate.

Conclusion: violation (unanimously).

(c) Planning and control of the operation — The
absence of a single coordinating structure tasked
with centralised handling of the threat, planning,
allocating resources and securing feedback with
the field teams, had contributed to the failure to
take reasonable steps that could have averted or
minimised the risk before it materialised. That lack
of coordination was repeated during later stages
of the authorities’ response. The leadership and
composition of the body that was responsible for
the handling of the crisis was officially determined
approximately thirty hours after it had started. Such
along delay in setting up the key structure that was
supposed to prepare and coordinate the responses
to the hostage-taking had not been explained.
Even once it had been set up its configuration was
not respected. The absence of formal leadership
of the operation had resulted in serious flaws in
the decision-making process and coordination
with other relevant agencies. No plan for a rescue
operation was prepared and communicated to the
services concerned until two and a half days after
the unfolding of the crisis. No sufficient provision
had been made for forensic work, body storage
and autopsy equipment. It was unclear when and
how the most important decisions had been taken
and communicated with the principal partners, and
who had taken them.

Conclusion: violation (five votes to two).

(d) Use of lethal force — Overall, the evidence estab-
lished a prima facie claim that State agents had
used indiscriminate weapons while the terrorists
and hostages were intermingled. Presumptions
could be drawn from the co-existence of that evi-
dence and the absence of a proper fact-finding
into the cause of death and the circumstances

of the use of arms. Despite that lack of individual
certainty, the known elements of the case allowed
the Court to conclude that the use of lethal force by
the State agents had contributed, to some extent,
to the casualties among the hostages. After the first
explosions in the gymnasium and the opening of
fire by the terrorists on the escaping hostages, the
risk of massive human loss became a reality, and
the authorities had had no choice but to intervene
by force. The decision to resort to the use of force by
the State agents was justified in the circumstances.

Operational command should have been able to
take rapid and difficult decisions about the means
and methods to employ so as to eliminate the
threat posed by the terrorists as soon as possible.
Apart from the danger presented by the terrorists
the commanders had to consider the lives of over
1,000 people held hostage, including hundreds of
children. The acute danger of the use of indiscrim-
inate weapons in such circumstances should have
been apparent to anyone taking such decisions. All
relevant factors should have been weighed up and
carefully pondered over in advance, and the use of
such weapons, if unavoidable in the circumstances,
should have been subject to strict supervision
and control at all stages to ensure that the risk to
the hostages was minimised. The security forces
had used a wide array of weapons, some of them
extremely powerful and capable of inflicting heavy
damage upon the terrorists and hostages, without
distinction.

The primary aim of the operation should have been
to protect lives from unlawful violence. The massive
use of indiscriminate weapons stood in flagrant
contrast with that aim and could not be considered
compatible with the standard of care prerequisite
to an operation of that kind involving the use of
lethal force by State agents. Such use of explosive
and indiscriminate weapons, with the attendant
risk for human life, could not be regarded as abso-
lutely necessary in the circumstances.

Furthermore, the domestic legal framework had
failed to set out the most important principles and
constraints of the use of force in lawful anti-terror-
ist operations, including the obligation to protect
everyone’s life by law, as required by the Conven-
tion. Coupled with wide-ranging immunity for any
harm caused in the course of anti-terrorism oper-
ations, that situation had resulted in a dangerous
gap in regulating situations involving deprivation
of life. Russia had failed to set up a framework of



a system of adequate and effective safeguards
against arbitrariness and abuse of force.

Conclusion: violation (five votes to two).

Article 13: All the applicants had received State
compensation as victims of the terrorist attack. The
authorities’ choice to allocate compensation on the
basis of the degree of damage suffered, regard-
less of the outcome of the criminal investigation,
appeared to be victim-based and thus justified.
Efforts had been made to commemorate the grief
and help the entire community of Beslan recon-
struct after the devastating events. Those measures
had to be seen as part of general measures aiming
to benefit all those who had been affected by the
events.

What appeared to be of special importance under
Article 13, apart from the compensation mech-
anisms, was access to information and thus the
establishment of truth for the victims of the viola-
tions alleged, as well as ensuring justice and pre-
venting impunity for the perpetrators. In addition
to the criminal investigation into the terrorist act, a
number of other proceedings had taken place. The
trial of the one terrorist captured alive had resulted
in his conviction and life imprisonment; two sets
of criminal proceedings against police officers had
resulted in them being charged and put on trial
and there had been extensive and detailed studies
of the events by members of the parliamentary
commissions of the North Ossetian Parliament and
State Duma. Those reports had played an impor-
tant role in collecting, organising and analysing
the scattered information on the circumstances
of the use of lethal force by State agents and
ensured access by the applicants, and the public in
general, to knowledge about aspects of the serious
human-rights violations that would have otherwise
remained inaccessible. In that sense, their work
could be regarded as an aspect of effective reme-
dies aimed at establishing the knowledge neces-
sary to elucidate the facts, distinct from the State’s
procedural obligations under Articles 2 and 3 of the
Convention.

Conclusion: no violation (six votes to one).

Article 46: The Court set out a variety of both indi-
vidual and general measures to be taken under
Article 46, including further recourse to non-ju-
dicial means of collecting information and estab-
lishing the truth, public acknowledgement and
condemnation of violations of the right to life in the
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course of security operations, and greater dissemi-
nation of information and better training for police,
military and security personnel in order to ensure
strict compliance with the relevant international
legal standards. The prevention of similar violations
in the future had also to be addressed in the appro-
priate legal framework, in particular by ensuring
that the national legal instruments pertaining to
large-scale security operations and the mecha-
nisms governing cooperation between military,
security and civilian authorities in such situations
were adequate, and by clearly formulating the rules
governing the principles and constraints of the use
of lethal force during security operations, reflecting
the applicable international standards.

Article 41: Awards ranging between EUR 3,000 and
EUR 50,000 to each of the applicants in respect of
non-pecuniary damage; claims in respect of pecu-
niary damage dismissed.

(See also Finogenov and Others v. Russia, 18299/03
and 27311/03, 20 December 2011, Information
Note 147; and, more generally, the Factsheet on the
Right to life)

Effective investigation, positive
obligations (procedural aspect)

Failure of Turkish and Cypriot authorities to
cooperate in murder investigation: violations

Giizelyurtlu and Others v. Cyprus and Turkey,
36925/07, judgment 4.4.2017 [Section Il1]

Facts — The applicants were close relatives of three
Cypriot nationals of Turkish-Cypriot origin who
were found dead with gunshot wounds in the
Cypriot-Government-controlled area of the island
in 2005. Criminal investigations were immedi-
ately opened by both the Cypriot authorities and
by the Turkish (including the “TRNC") authorities.
However, although eight suspects were identi-
fied by the Cypriot authorities and were arrested
and questioned by the “TRNC” authorities, both
investigations reached a stalemate and the files
were held in abeyance pending further develop-
ments. Although the investigations remained open
nothing concrete was done after 2008. The Turkish
Government were still waiting for all the evidence
in the case to be handed over so they could try
the suspects, while the Cypriot investigation came
to a complete halt following the return by Turkey
of extradition requests by the Cypriot authorities.


http://hudoc.echr.coe.int/eng?i=002-240
http://hudoc.echr.coe.int/eng?i=002-240
http://www.echr.coe.int/Documents/FS_Life_ENG.pdf
http://hudoc.echr.coe.int/eng?i=001-172460
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Efforts made through the good offices of the United
Nations Peacekeeping Force in Cyprus (UNFICYP)
proved fruitless due to the respondent States’ per-
sistence in maintaining their positions.

In the Convention proceedings, the applicants
complained of a violation of Article 2 by both the
Cypriot and Turkish authorities on account of their
failure to conduct an effective investigation into
the deaths and to cooperate in the investigation.

’

Law - Article 2 (procedural aspect): As the applicants
relatives’ deaths had taken place in the territory
controlled by the Republic of Cyprus and under
that State’s jurisdiction, a procedural obligation
arose in respect of Cyprus to investigate the deaths.
Turkey’s procedural obligation was also engaged
as the suspected killers were within Turkey’s juris-
diction, either in the “TRNC" or in mainland Turkey,
and the Turkish and “TRNC” authorities had been
informed of the crime and Red Notices concern-
ing the suspects had been published. Indeed, the
“TRNC” authorities had instituted their own crimi-
nal investigation and their courts had criminal juris-
diction over individuals who had committed crimes
anywhere on the island of Cyprus.

The applicants’ complaint under Article 2 was two-
fold concerning the conduct of the respective
investigations by the Cypriot and Turkish authori-
ties and the failure of the respondent Governments
to cooperate with each other.

(@) Conduct of the investigations — Both respondent
States had taken a significant number of investiga-
tive steps promptly. The Court perceived no short-
comings that might call into question the overall
adequacy of the investigations in themselves.
However, there was no need to make a finding
under Article 2 on this matter in view of the Court’s
findings regarding the question of cooperation
between the two States.

(b) Procedural obligation to cooperate — In circum-
stances where, as in the instant case, the investiga-
tion of an unlawful killing unavoidably implicated
more than one State, this entailed an obligation
on the part of the respondent States concerned to
cooperate effectively and take all reasonable steps
necessary to this end in order to facilitate and realise
an effective investigation into the case overall. Such
a duty was in keeping with the effective protection
of the right to life as afforded by Article 2 and was
also consistent with the position taken by the rel-
evant Council of Europe instruments which man-

dated inter-governmental cooperation in order
to prevent and combat transnational crimes more
effectively and to punish the perpetrators.

The nature and scope of the cooperation required
inevitably depended on the circumstances of the
individual case. The Court had no competence to
determine whether the respondent States had
complied with their obligations under the Euro-
pean Convention on Extradition and the Euro-
pean Convention on Mutual Assistance in Criminal
Matters and it was not for the Court to indicate
which measures the authorities should have taken
in order for the respondent States to comply with
their obligations most effectively. The Court’s role
was to verify that the measures actually taken were
appropriate and sufficient in the circumstances and
to determine to what extent a minimum effort was
possible and should have been made.

It was clear from all the material before the Court,
including the UN Secretary-General’s report of
27 May 2005 on the UN operation in Cyprus, that
the respondent Governments were not prepared to
make any compromise on their positions and find
middle ground. That position arose from political
considerations which reflected the long-standing
and intense political dispute between the Repub-
lic of Cyprus and Turkey. Although the respondent
States had had the opportunity to find a solution
and come to an agreement under the brokerage
of UNFICYP, they had not used that opportunity
to the full. Any suggestions — such as meetings on
neutral territory between the police authorities,
the questioning of the suspects through “the video
recording interview method”in the UN buffer zone,
the possibility of an ad hoc arrangement or trial
at a neutral venue, the exchange of evidence, and
dealing with the issue on a technical services level
- that had been made in an effort to find a com-
promise solution were met with downright refusal
on the part of the authorities. While a number of
bi-communal working groups and technical com-
mittees had been set up, none appeared to have
taken up the case with the purpose of furthering
the investigation.

As a result of the respondent States' failure to coop-
erate, their respective investigations had remained
open and nothing had been done for more than
eight years. The passage of time had inevitably
eroded the amount and quality of evidence avail-
able and was liable to compromise the chances
of the investigation being completed. It also pro-
longed the ordeal for the members of the family.


https://unficyp.unmissions.org/
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/024
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/024
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/030
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/030
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/030
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/2005/353
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/2005/353

In the present, ultimately straightforward, case a
considerable amount of evidence had been col-
lected and eight suspects had quickly been iden-
tified, traced and arrested. The failure to cooperate
directly or through UNFICYP had resulted in their
release. If there had been cooperation, in line with
the procedural obligation under Article 2, criminal
proceedings may have ensued against one or more
of the suspects or the investigation may have come
to a proper conclusion.

Conclusions: violation by Turkey (unanimously); vio-
lation by Cyprus (five votes to two).

Article 41: EUR 8,500 each in respect of non-pecu-
niary damage.

(See also Rantsev v. Cyprus and Russia, 25965/04,
7 January 2010, Information Note 126)

Effective investigation

Lack of effective investigation into murder of
journalist critical of the Government: violation

Huseynova v. Azerbaijan, 10653/10,
judgment 13.4.2017 [Section V]

Facts — The applicant’s husband, Mr Elmar Husey-
nov, was a prominent independent journalist in
Azerbaijan. In March 2005 he was shot dead on his
way home from work. Criminal proceedings were
instituted and two Georgian nationals were iden-
tified as suspects. The Georgian authorities refused
to extradite them from Georgia to Azerbaijan. In
the Convention proceedings the applicant com-
plained under Article 2 that her husband had been
murdered by State agents and that the domestic
authorities had failed to carry out an adequate and
effective investigation.

Law - Article 2 (substantive aspect): There was no
evidence enabling the Court to find beyond rea-
sonable doubt that the applicant’s husband had
been murdered by State agents or that the State
was behind his murder. Nor was there any evidence
before the Court indicating that the domestic
authorities knew or ought to have known at the
time of the existence of a real and immediate risk to
the life of the applicant’s husband and had failed to
protect his right to life.

Conclusion: no violation (unanimously).

Article 2 (procedural aspect): International instru-
ments such as the European Convention on Extradi-
tion and the 1993 Minsk Convention, to which both
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States were parties, clearly provided for the trans-
fer of the criminal case to the Georgian authorities
in order for the murder charge to be prosecuted
in Georgia. Indeed, the Georgian authorities had
expressly referred to that possibility in their reply
to the extradition request. There was no evidence
that the Azerbaijani authorities had examined such
a possibility.

Even though the applicant had been granted victim
status in the investigation, the investigating author-
ities had constantly denied her access to the case
file. The relevant domestic law provided no right of
access, a situation the Court found to be unaccept-
able. That situation had deprived the applicant of
the opportunity to safeguard her legitimate inter-
ests and prevented any scrutiny of the investigation
by the public.

Regard being had to the overall factual context of
the case, the applicant’s allegations that the killing
of her husband was related to his activities as a
journalist were not at all implausible. The magazine
that he had operated independently had a repu-
tation of being strongly critical of the Azerbaijani
Government and the opposition; its publication
or dissemination had been interfered with by the
Azerbaijani authorities; and over thirty civil and
criminal proceedings had been brought against
him. It was apparent that his murder could have
a chilling effect on the work of other journalists
in the country. In such circumstances, there had
been every reason for the investigating authorities
to explore with particular diligence whether the
murder, which appeared to have been carefully
planned, could have been linked to his journalistic
activities.

The Azerbaijani authorities had failed to carry out
an adequate and effective investigation into the
circumstances surrounding the killing of the appli-
cant’s husband.

Conclusion: violation (unanimously).

Article 41: EUR 20,000 in respect of non-pecuniary
damage.

ARTICLE 3

Degrading treatment

Minor held in handcuffs and underwear at
police station for two and a half hours and


http://hudoc.echr.coe.int/eng?i=002-1142
http://hudoc.echr.coe.int/eng?i=001-172661
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subsequently placed in cell with adults: viola-
tion

Zherdev v. Ukraine, 34015/07,
judgment 27.4.2017 [Section V]

Facts — The applicant, a sixteen-year-old boy, was
interviewed at a police station in connection with a
murder investigation. He was left in his underwear
for several hours and subsequently placed in a cell
with adults.

Law - Article 3 (substantive aspect): The applicant
was left handcuffed in just his underwear at the
police station for at least two and a half hours. The
authorities clearly had a valid reason for taking his
clothes which could have provided physical proof
of his involvement in the crime. However, even if
there was no conclusive evidence before the Court
that the authorities had intended to humiliate or
debase him, the applicant was a minor and there
was no explanation for their failure to provide him
with replacement clothes or some other covering
sooner and to keep him handcuffed in that state
for at least two and a half hours. The applicant
reported that the incident had left a particularly
strong impression on him in view of the possibility
that he might be charged with a sex offence and
thus exposed to a risk of rape in prison.

The fact that the applicant, a minor facing the crim-
inal-justice system for the first time, was left hand-
cuffed and almost without clothes for at least two
and a half hours in a state of uncertainty and vul-
nerability could be considered of itself to raise an
issue under Article 3. Moreover, his placement, in
violation of domestic law, with adult detainees for
the following three days must have contributed to
his feelings of fear, anguish, helplessness and inferi-
ority, and so diminished his dignity.

The applicant had thus been subjected to “degrad-
ing”treatment.

Conclusion: violation (unanimously).

Article 41: EUR 8,000 in respect of non-pecuniary
damage.

The Court also found unanimously a violation of
the procedural aspect of Article 3, a violation of
Article 5 & 3 in view of the length of the applicant’s
detention and no violation of Article 6 §§ 1 and 3
regarding the fairness of the criminal proceedings
against him.

(See also Bouyid v. Belgium [GC], 23380/09, 28 Sep-
tember 2015, Information Note 188; and Lyalyakin

v. Russia, 31305/09, 12 March 2015, Information
Note 183)

ARTICLE 5

ARTICLE5 § 1

Lawful arrest or detention

Detention with a view to expulsion of vulnera-
ble asylum-seeker with mental-health issues:
no violation

Thimothawes v. Belgium, 39061/11,
judgment 4.4.2017 [Section II]

(See Article 5 § 1 (f) below, page 13)

Procedure prescribed by law

Serious defect in legal representation in pro-
ceedings for compulsory admission to psychiat-
ric hospital: violation

V.K. v. Russia, 9139/08, judgment
4.4.2017 [Section Ill]

Facts — The applicant was compulsorily admitted to
a psychiatric hospital following a hearing at which
he was represented by a court-appointed lawyer.
According to the court order, the lawyer stated that
she considered “inpatient treatment to be reason-
able”. In the Convention proceedings, the appli-
cant complained under Article 5 § 1, inter alia, that
the court-appointed lawyer had not followed his
instructions, but had instead effectively consented
to his admission to hospital against his will.

Law - Article 5 & 1: From the documents in the
case file it appeared that the participation of the
applicant’s court-appointed lawyer in the hearing
was limited to stating that the placement of the
applicant in hospital was “reasonable”. The appli-
cant, in respect of whom no legal guardian had
been appointed, had presumably enjoyed full legal
capacity at the hearing and so had been entitled
to instruct his lawyer to act in any lawful way he
considered coherent with his interests. While the
court-appointed lawyer might have concluded that
it was in her client’s best interests to undergo treat-
ment, any effort on her part to serve the interests of
justice and discharge the duty to the court should
not have resulted in an unconditional endorsement
of the hospital’s proposal without any reference
to the applicant’s position. Her conduct could not,
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therefore, be reconciled with the requirements of
effective representation.

The domestic courts, as the ultimate guardians of
fairness in the domestic proceedings, had done
nothing to rectify that serious defect in the appli-
cant’s legal representation. Indeed, the first-in-
stance court had referred to the court-appointed
lawyer’s consent as one of the factors for the appli-
cant’s admission to hospital while the appellate
court had not considered the applicant’s argu-
ments on that issue sufficient for an annulment of
the first-instance court’s decision.

Accordingly, in view of the flagrant defect in the
applicant’s legal representation and the manifest
failure of the domestic courts to consider that
defect worthy of consideration, the proceedings
leading to the applicant’s involuntary admission to
hospital had not been fair and proper as required
by Article 5 of the Convention.

Conclusion: violation (unanimously).

Article 41: EUR 1,500 in respect of non-pecuniary
damage.

ARTICLE5 § 1 (f)

Prevent unauthorised entry
into country, expulsion

Detention with a view to expulsion of vulnera-
ble asylum-seeker with mental-health issues:
no violation

Thimothawes v. Belgium, 39061/11,
judgment 4.4.2017 [Section II]

Facts — The applicant, an asylum-seeker, was
detained pending expulsion. He submitted to the
European Court that the detention orders had not
been properly implemented because the author-
ities had applied them automatically without any
individual assessment of their necessity. The appli-
cant’s mental health was such as to place him in the
“vulnerable persons” category, which should have
induced the authorities to conduct an individual
assessment of his situation in order to ascertain
whether his detention was necessary and appropri-
ate.

Law - Article 5 § 1 (f): The Belgian authorities could
not be criticised for disregarding the applicant’s
mental disorders because they had been unaware
of them when the decision was taken on 1 Febru-
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ary 2011 to detain him in the airport transit centre
in order to prevent him from unlawfully entering
Belgian territory.

In the first few weeks of his detention the applicant
had consulted the psychological support services
in the transit centre and then in the holding centre.
However, he did not mention his health problems
until he submitted his request for release on 6 April
2011. From that time onwards the authorities must
have been aware of his situation.

Nevertheless, the detention order of 5 May 2011 did
not refer to the applicant’s specific circumstances.
Like the other two detention orders, and in accord-
ance with the provisions of the Aliens Act, the
5 May 2011 order merely referred to the fact, firstly,
that the applicant had attempted to enter Belgium
without fulfilling the requisite conditions, and that
he had requested recognition of refugee status at
the border, and secondly, that his continued deten-
tion in a holding centre was deemed necessary for
his possible deportation.

The successive detention orders were thus worded
in a succinct, stereotyped manner, providing the
applicant with insufficient information on the
actual reasons for his detention.

Nonetheless, that fact did not prevent the com-
petent courts from exercising their scrutiny, albeit
limited to supervision of lawfulness, having regard
to the requirements of the Court’s case-law on
Article 5 § 1 (f) and the applicant’s specific situation.

Furthermore, in order to secure a finding of a viola-
tion of Article 5 § 1, the applicant would have had
to establish that he had been in a specific situation
conducive prima facie to a finding that his deten-
tion had been unjustified. In the present case, the
applicant’s mental health did not on its own justify
such a finding: the applicant had benefited from
special care in both the holding centres in which
he had been detained, and the reports drawn up
by the psychological support services had not men-
tioned any obstacles to his detention.

Therefore, the detention order could not be
deemed inappropriate in view of his mental con-
dition, nor could it be argued that the authorities
should have sought to impose less restrictive meas-
ures than detention.

Finally, in view of the circumstances of the case,
which had involved implementing a return proce-
dure to Turkey followed by an expulsion procedure
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to Egypt, and also examining two asylum applica-
tions, the length of detention could not be consid-
ered excessive.

Conclusion: no violation (five votes to two).

(See the Factsheet on Migrants in detention)

Expulsion

Detention of illegal immigrant for two months
despite his partner’s pregnancy: inadmissible

Muzamba Oyaw v. Belgium, 23707/15,
decision 28.2.2017 [Section Il]

Facts — The applicant, a Congolese national, was
detained in a holding centre for illegal immigrants
while his partner, a Belgian national, was about
seven months pregnant by him and undergoing a
difficult pregnancy.

The applicant submitted that his detention by the
Belgian authorities in a holding centre for illegal
immigrants had been unlawful and arbitrary. He
also complained that his administrative detention
with a view to repatriation had interfered with his
family and private life.

Law - Article 5 § 1 (f): Although Article 5§ 1 (f) does
not require detention to be deemed reasonably
necessary, a test of its necessity may be required
under the domestic legislation covered by that pro-
vision. That is the case in Belgian law following the
transposition of Directive 2008/115/EC of the Euro-
pean Parliament and of the Council (the “Return
Directive”).

In August 2014 the Aliens Office explained that
the reasons for the applicant’s detention were his
illegal residence, the fact that he lacked the requi-
site documentation and his failure to comply with
the previous removal order.

Therefore, since the Aliens Office had been unaware
of the applicant’s difficult family situation when he
was placed in detention, it cannot be criticised for
having disregarded that situation at the material
time.

Nonetheless, the specific circumstances had not
prevented the competent courts from exercising
their scrutiny of the case, even if such scrutiny had
merely consisted in reviewing the lawfulness of
the detention, having regard to the requirements
of the Court’s case-law on Article 5 § 1 (f) and the
applicant’s specific situation.

The assessment of the applicant’s personal situ-
ation had resulted in the court order to release
him in September 2014. Although the Indictment
Division, on appeal by the State, subsequently
ordered the applicant’s continued detention, it also
considered the applicant’s family situation, and the
conditions justifying interference by the authori-
ties with the applicant’s family life under Article 8
§ 2 of the Convention, should such interference be
established. The Indictment Division held that the
impugned interference had been provided for in
the Aliens Act, had pursued the aim of controlling
the entry and residence of aliens in Belgian territory
and had been necessary because there had been
serious reason to believe that the applicant would
not comply with the expulsion order with which he
had been served. The Indictment Division explicitly
pointed out that alternative measures were ineffec-
tive, as witnessed by the fact that several expulsion
orders had previously been served on the applicant
and that at the hearing he had confirmed his wish
to remain in Belgium and not to return to Congo.
The competent courts had therefore adequately
assessed the necessity of the applicant’s detention
as required under domestic law.

The detention order of October 2014 had complied
with the provisions of the Aliens Act and been
closely linked to the grounds of detention, that is to
say the applicant’s expulsion procedure. The Aliens
Office had taken all the requisite action to ensure
the applicant’s removal, exercising all the necessary
diligence.

Finally, the total duration of the applicant’s deten-
tion had not been excessive. The detention had
lasted 2 months and 19 days and had led to the
applicant’s release in November 2014, well in ad-
vance of the expiry of the legal time-limit.

In the light of the foregoing considerations, the
Court considered that the applicant’s detention
had been “lawful” within the meaning of Article 5
§ 1 (f) of the Convention.

Conclusion: inadmissible (manifestly ill-founded).

Article 8: The Belgian authorities had implicitly rec-
ognised a posteriori that the applicant, his partner
and their child did have a shared family life by
releasing the applicant on the date on which his
partner had given birth.

The fact that the applicant was detained in a
holding centre for illegal immigrants, thus separat-
ing him from his partner while she was pregnant
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with his child, could be seen as an interference with
the effective enjoyment of his family life, which
interference was prescribed by law and pursued
the legitimate aim of preventing disorder.

The Belgian authorities could reasonably have con-
sidered that the applicant was liable to attempt to
evade their control, such that his placement in a
holding centre in order to expel him appeared to be
justified by a compelling social need. Furthermore,
the domestic courts had considered various alter-
natives to detention.

The applicant’s family life had developed at a time
when he had known that his situation vis-a-vis the
immigration regulations was liable to destabilise
such family life in Belgium. Moreover, his family life
had been analysed in depth by the Aliens Litigation
Council, without any appearance of arbitrariness or
a manifestly unreasonable assessment. The appli-
cant’s partner had thus benefited from medical
care and been able to stay in touch with him during
his detention. Lastly, the applicant’s detention had
lasted 2 months and 19 days in all and had there-
fore not exceeded the legal time-limit, and the
applicant had finally been released on the date on
which his partner had given birth.

Regard being had to all the above facts, the deten-
tion in question had not been disproportionate,
and the Belgian authorities could not be accused
of having failed to strike a fair balance between
the competing interests at stake by placing the
applicant in administrative detention with a view to
expelling him.

Conclusion: inadmissible (manifestly ill-founded).

ARTICLE5 §4

Review of lawfulness of detention

Alleged inability to challenge lawfulness of
pre-trial detention owing to application of tem-
porary secrecy regime in money laundering
investigation: no violation

Podeschi v. San Marino, 66357/14,
judgment 13.4.2017 [Section 1]

Facts — The applicant, a politician, was arrested and
detained on remand for a year and four months on

Information Note 206 » April 2017 » Article 5 » Page 15

suspicion of money laundering. Before the Euro-
pean Court, he complained, inter alia, that contrary
to Article 5 § 4 of the Convention he had repeatedly
been denied access to documentation he needed
to see to be able to challenge his detention, but
which had been classified under the temporary
secrecy regime applicable in certain investigations.'

Law - Article 5 § 4: Certain materials had been clas-
sified because of the need to further the investiga-
tion and to avoid compromising measures planned
by the investigators in connection with a suspected
money laundering racket.

There was no doubt that money laundering directly
threatened the rule of law, so there was a strong
public interest in keeping certain police methods
secret and conducting criminal investigations effi-
ciently. That by itself constituted sufficient justifica-
tion for the imposition of some restrictions on the
adversarial nature of proceedings in connection
with Article 5 § 4.

The applicant or his legal advisers had been able
effectively to participate in court proceedings
concerning his continued detention and had
repeatedly made submissions at different levels of
jurisdiction.

The law concerning the temporary secrecy regime
was circumscribed as reasons of an “exceptional
nature” were required and the regime could usually
only last for the time strictly necessary and was
subject to maximum time-limits. In the light of the
strong countervailing public interest in combatting
money laundering, the safeguards in place could
not, a priori, be considered insufficient.

Turning to the facts of the applicant’s case, the
domestic courts did not appear to have based
themselves in their decisions on essential docu-
mentation which had been not available to the
applicant. Nor did it emerge from the facts that any
of the elements not disclosed to the applicant had
formed the basis of the domestic courts’ decisions
in relation to their reasonable suspicion or were
specifically referred to in those decisions. It fol-
lowed that the applicant could still have challenged
the existence of reasonable suspicion against him,
in particular the grounds and elements on which
the charges were based, on the basis of the infor-

1. Article 5 of Law no. 93/2008 concerning criminal procedural rules and the confidentiality of criminal investigations enabled an
inquiring judge to apply the temporary secrecy regime where for specific reasons of an exceptional nature the investigation could not

be carried out successfully otherwise.
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mation in his possession, as he had done on various
occasions.

As to the fear that the applicant would tamper with
evidence or reoffend, the facts mentioned by the
domestic court in its decision had been sufficiently
detailed to enable the applicant to contest them
as being a basis for his detention. Furthermore,
the fear of tampering with evidence was not solely
based on the applicant’s behaviour while in deten-
tion, but also on his prior behaviour and his capac-
ity to manipulate the truth. In the complex and
serious sphere of money laundering, which implied
an ability to conceal funds of illegal origin and sub-
sequently to surreptitiously reintroduce them into
the legal financial system, a general risk of tamper-
ing with evidence, or reoffending, flowing from the
very nature of organised crime, could exist. Further,
a reference that had been made to the applicant’s
behaviour while in detention, without the evi-
dence being disclosed to the applicant, was only a
supplementary argument to a corollary ground of
detention, unrelated to the unabated reasonable
suspicion. In view of the foregoing, the fact that in
a decision of September 2014 the authorities had
partly relied on elements which were not included
in the applicant’s case-file did not suffice in itself to
find a breach of Article 5 § 4.

Conclusion: no violation (unanimously).

The Court also found unanimously no violation of
Article 3 in respect of conditions of the applicant’s
detention and no violation of Article 5 & 3 concern-
ing the length of the applicant’s pre-trial detention.

ARTICLE 6

ARTICLE6 § 1 (CIVIL)

Civil rights and obligations, access to court

Inability to challenge expulsion from associa-
tion in the civil courts: violation

Lovri¢ v. Croatia, 38458/15,
judgment 4.4.2017 [Section II]

Facts — The applicant was a member of a hunting
association. In 2012 a general meeting adopted a
resolution expelling him from that association. The
applicant brought a civil action which was declared
inadmissible on the grounds that the matter was
outside the jurisdiction of the courts. In the pro-
ceedings before the European Court the applicant

complained that he had been unable to challenge
that decision before judicial authorities.

Law - Article 6 § 1

(@) Admissibility — Article 6 § 1 secured to every-
one the right to have any claim relating to his civil
rights and obligations brought before a court or
tribunal. That right extended only to disputes over
civil rights and obligations which could be said to
be recognised under domestic law, irrespective of
whether such rights were protected under the Con-
vention. The dispute had to be genuine and serious;
it might relate not only to the actual existence of
a right but also to its scope and the manner of its
exercise; and, finally, the result of the proceedings
had to be directly decisive for the right in question.

Croatian law afforded judicial protection to
members’ rights stemming from the statute of
the association to which they belonged. The right
to be a member of an association was a right of a
civil nature, concomitant to the right to freedom of
association, and Article 6 § 1 applied to proceed-
ings concerning expulsion from an association.
It was evident that the proceedings the applicant
complained of concerned a genuine and serious
dispute over his freedom of association, in particu-
lar over his right to remain a member of the asso-
ciation in question, and that the outcome of those
proceedings was directly decisive for the right and
the freedom in question.

Conclusion: admissible (majority).

(b) Merits — The restriction on the applicant’s
right of access to court pursued the legitimate
aim of respect for the autonomy of associations.
The organisational autonomy of associations con-
stituted an important aspect of their freedom of
association protected by Article 11. In particular,
associations had to be able to wield some power of
discipline, even to the point of expulsion, without
fear of outside interference. However, freedom of
association and, consequently, the organisational
autonomy of associations, were not absolute. State
interference with the internal affairs of associations
could not be completely excluded. In particular,
an association had to be held to some minimum
standard in expelling a member. In such cases the
scope of judicial review could be restricted in order
to respect the organisational autonomy of associ-
ations. However, the applicant, who contested his
expulsion from the association, had been com-
pletely denied access to court.
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Conclusion: violation (six votes to one).

Article 41: No claim made. The most appropriate
form of redress would be to reopen the proceed-
ings.

(See APEH Uldézétteinek Szévetsége and Others
v. Hungary, 32367/96, 5 October 2000, Information
Note 23)

Fair hearing

Failure by divorce court adequately to ensure
proceedings had been served on respondent:
violation

Schmidt v. Latvia, 22493/05,
judgment 27.4.2017 [Section V]

Facts - The applicant separated from her husband
with whom she had been living in Riga (Latvia)
and moved to the couple’s former residence in
Hamburg (Germany). Unbeknown to the applicant,
her husband subsequently brought divorce pro-
ceedings in Latvia. He informed the divorce court
that he did not know her current address. After an
initial failed attempt to serve the divorce papers
on the applicant at the couple’s Riga address, the
divorce court effected service through two noti-
fications in the Latvian Official Gazette. Unaware
of the proceedings, the applicant did not attend
the hearing and the divorce was pronounced in
her absence. In the Convention proceedings, she
complained under Article 6 § 1 that she had been
denied a fair hearing.

Law - Article 6 § 1: Comparative law research con-
cerning service procedures in thirty-one Council
of Europe member States indicated that plaintiffs
were required to indicate the defendant’s address.
Where the address was unknown, reasonable
efforts had to be made to establish it, with the onus
in certain States being on the domestic courts and
in others on the plaintiff or another party such as
a prosecutor, bailiff or special representative. The
Court emphasised however that, regardless of
which approach was chosen, the domestic author-
ities had to act with due diligence to ensure that
defendants were informed of proceedings against
them and given the opportunity to appear before
the courts and defend themselves.

Latvian law did not require the domestic courts to
take reasonable steps to establish the defendant’s
place of residence of their own motion. Nor were
they or any other person or official required to verify
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whether any, let alone sufficient, steps for identi-
fying the defendant’s address had been taken by
the plaintiff, or to provide safeguards in a situation
where the plaintiff had no interest in establishing
the defendant’s place of residence or was conceal-
ing such information from the court. The Court
emphasised that the important task of informing
defendants of proceedings brought against them
could not be left to the plaintiff's discretion. In
addition, domestic courts must test the veracity
of information submitted to them by a plaintiff. In
the instant case, however, despite several indicators
that the husband was aware of the applicant’s place
of residence, the divorce court had not attempted
to verify the truthfulness of the information he had
provided. The divorce proceedings had thus been
incompatible with the requirements of a fair trial.

Conclusion: violation (unanimously).

Article 41: EUR 5,000 in respect of non-pecuniary
damage.

ARTICLE 6 § 1 (CRIMINAL)

Fair hearing

Absence of effective judicial procedure for
determining whether evidence held by prosecu-
tion should be disclosed to defence: violation

Matanovic v. Croatia, 2742/12,
judgment 4.4.2017 [Section II]

Facts — The applicant, a public official, was placed
under special surveillance during an investigation
into alleged corruption. Following his trial with
a number of other accused, he was convicted of
various offences and sentenced to eleven years'
imprisonment. The evidence against him included
recordings of conversations made during the
special surveillance operation. In the Convention
proceedings, the applicant alleged, inter alia, that
he had been denied a fair trial (Article 6 § 1 of the
Convention) because he had not been given access
to the original recordings and because some of the
recordings had not been disclosed to him at all on
the grounds that they were not relevant to his case
and touched upon the private lives of third parties.

Law - Article 6 § 1 (non-disclosure and use of evi-
dence obtained by special investigative measures):
The applicant’s complaints of procedural unfairness
related to his impaired access to three main cate-
gories of evidence obtained by the use of secret
surveillance measures.
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The first category concerned surveillance record-
ings submitted in evidence and relied upon for
the applicant’s conviction. The Court noted that
the applicant had had access to transcripts of the
recordings commissioned by the investigating
judge and the trial court and prepared by an expert
whose independence and impartiality were never
called into question. The recordings were played
back at the trial, the applicant was given an ample
opportunity to compare the transcripts against
the played material and his objections concern-
ing the discrepancies between the transcripts and
the recordings were duly attended to and further
expert reports were commissioned in order to
clarify those discrepancies. The applicant had also
availed himself of the opportunity to question the
validity of the evidence at issue and the domestic
courts had given thorough answers to his objec-
tions. The applicant had never contested that the
recorded conversations took place or challenged
the authenticity of the recordings. The Court there-
fore concluded that there had been no unfairness
as regards the recordings falling into the first cat-

egory.

The second category concerned recordings of
the applicant and the other accused that were
not relied upon for the applicant’s conviction. As
regards this category, the Court noted that, despite
being given access to sufficiently detailed reports
on his conversations with third parties, the appli-
cant had failed to make any specific argument
concerning the possible relevance of the evidence
at issue at any point during the domestic proceed-
ings. The Court was thus not able to conclude that
his alleged impossibility to access the recordings
belonging to this category was of itself sufficient to
find a breach of his right to a fair trial. Nevertheless,
in its assessment of the overall fairness of the pro-
ceedings, it would remain mindful of this restriction
on the applicant’s defence rights.

The third category of evidence comprised record-
ings concerning other individuals who were not
ultimately prosecuted and were not relied on in the
applicant’s conviction. The applicant was denied
access to any information on the grounds that he
had no right of access to the recordings as they
were not relevant to his case and touched upon
the private lives of others. However, no procedure
was put in place which would allow the competent
court to assess, upon the applicant’s application,
their relevance to the case, specifically whether

they contained such particulars as could enable
the applicant to exonerate himself or to have his
sentence reduced or whether they bore relevance
to the admissibility, reliability and completeness of
the evidence adduced during the proceedings. The
Supreme Court’s finding that the State Attorney
had been in a position to make a selection of the
evidence to be used in the proceedings was at var-
iance with the Court’s case-law according to which
a procedure whereby the prosecuting authorities
themselves attempt to assess what may be rele-
vant, without any further procedural safeguards for
the rights of the defence, cannot comply with the
requirements of Article 6 § 1.

It was therefore evident that, in view of the defi-
cient procedure for the disclosure of the evidence
under consideration, the applicant had not been
in a position to form a specific argument as to the
relevance of the evidence in question and to have
the competent court examine his application in the
light of his right to effectively prepare his defence.
He was thus prevented from having a procedure
whereby it could be established whether the evi-
dence in the possession of the prosecution that had
been excluded from the file might have reduced his
sentence or put into doubt the scope of his alleged
criminal activity.

Conclusion: violation (unanimously).

Article 41: EUR 1,500 in respect of non-pecuniary
damage (four votes to three); claim in respect of
non-pecuniary damage dismissed.

The Court also held, unanimously, that there had
been no violation of Article 8 of the Convention and
no violation of Article 6 § 1 with regard to the appli-
cant’s plea of entrapment.

ARTICLE 6 § 1 (DISCIPLINARY)

Independent and impartial tribunal

Alleged procedural irregularities in proceedings
for removal of judges from office: relinquish-
ment in favour of the Grand Chamber

Andriy Denisov v. Ukraine, 76639/11 [Section V]

The applicants, who were members of the Ukrainian
judiciary, were dismissed from their posts as judges,
or in one case president, of domestic courts on the
basis of facts established by the High Council of
Justice. They challenged their dismissals before the
Higher Administrative Court but to no avail.
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In the Convention proceedings, all the applicants
complain under Article 6 that their dismissal pro-
ceedings were unfair as their dismissals were not
considered by an independent and impartial tribu-
nal. Certain applicants further complain of (i) unfair
restrictions on their right of access to court, (ii) the
length of the domestic proceedings, (iii) a failure to
comply with the Convention requirements relating
to legal certainty, equality of arms, a“tribunal estab-
lished by law” and a public hearing, and (iv) that
the decisions in their cases were unlawful and not
properly reasoned or substantiated.

Some of the applicants also complain that their
private lives were substantially affected by their dis-
missals (Article 8 of the Convention).

On 25 April 2017 a Chamber of the Court decided
to relinquish jurisdiction in favour of the Grand
Chamber.

ARTICLE 8

Respect for private life,
positive obligations

Legal requirements for rectification of civil status
for transgender persons: violation; no violations

A.P., Garcon and Nicot v. France, 79885/12
et al., judgment 6.4.2017 [Section V]

Facts — The applicants are transgender persons.
Between 2007 and 2009 they applied to the domes-
tic courts to have amended the entries on their birth
certificates indicating their sex and first names.

The courts generally dismissed their actions on the
grounds that they had not shown that they had
undergone the necessary medical and surgical
treatment to bring about irreversible gender reas-
signment.

In the second applicant’s case, the courts also held
that it had not been established that he actually suf-
fered from the gender identity disorder in question.
In the first applicant’s case, the court attached par-
ticular importance to the fact that he had refused
to undergo a medical examination to confirm that
gender reassignment surgery had genuinely been
carried out; the examination had been ordered on
the grounds that the evidence submitted by him
was insufficient.

In 2012 and 2013 the Court of Cassation rejected
their appeals on points of law. Before the European
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Court, the applicants complained that these condi-
tions (which arose from the law then in force) were
in breach of private life or were degrading.

Law - Article 8: The Court considered that the com-
plaints fell to be examined in terms of the Govern-
ment'’s positive obligations to guarantee respect for
private life.

(@) Thecondition thatthe changein one’s appearance
be irreversible (second and third applicants) — Over
and above the unfortunate ambiguity in the formal
wording of the legislation (the requirement that
there be an irreversible change in “appearance”),
French positive law did indeed make recognition
of the sexual identity of transgender individuals
dependent on completion of sterilisation surgery
or of treatment which, by its nature and intensity,
entailed a very high probability of sterility.

(i) The State’s margin of appreciation — Although
there was no consensus among the member States
on the criterion of sterility and public interests
were indeed at stake, the following elements led
the Court to consider that the respondent State
enjoyed only a narrow margin of appreciation on
this matter:

- at the heart of these applications lay essential
aspects of an individual’s intimate identity, and
even of his or her existence: on the one hand, phys-
ical integrity (given that sterilisation was involved);
on the other, sexual identity;

- in addition, the impugned condition had been
removed from the positive law of eleven States
Parties, including France, between 2009 and 2016,
and similar reforms were being discussed in other
States Parties. This indicated that a trend had
emerged in Europe in recent years with regard to
abandoning this criterion, based on changes in the
understanding of transgenderism;

- moreover, numerous European and international
institutional actors who were active in the promo-
tion and protection of human rights had spoken
out very clearly in favour of abandoning the sterility
criterion, prior to or concomitantly with the Court
of Cassation’s judgments in this case.

(ii) Weighing up the competing interests — Admit-
tedly, safeguarding the principle of the inalienabil-
ity of civil status, guaranteeing the reliability and
coherence of civil status and, more generally, ensur-
ing legal certainty, were matters of general interest.
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However, French positive law at the relevant time
presented the persons concerned with an impossi-
ble dilemma: either they underwent an operation or
treatment entailing sterilisation, against their own
wishes, and in so doing renounced the full exercise
of the right to respect for their physical integrity; or
they waived recognition of their sexual identity and
thus the right to the full exercise of that same right.

In the Court’s opinion, making recognition of the
sexual identity of transgender persons condi-
tional on undergoing an operation or treatment
entailing sterilisation — or which would most prob-
ably produce that effect — against their wishes,
amounted to making the full exercise of one’s right
to respect for private life, enshrined in Article 8, con-
ditional on relinquishing full exercise of the right to
respect for one’s physical integrity, safeguarded not
only by that provision but also by Article 3 of the
Convention.

Consequently, the fair balance which had to be
struck between the general interest and the inter-
ests of the individual had not been attained.

Conclusion: violation (six votes to one).

(b) Condition of a diagnosis of gender identity disor-
der (second applicant) - The applicant alleged that
transgenderism was not an illness and that the fact
of approaching sexual identities as though they
arose from a psychological or medical condition
was a factor in stigmatisation. This had also been
the view expressed in a 2013 opinion issued by
the Commission nationale consultative des droits de
I’homme (National Advisory Commission on Human
Rights, the CNCDH).

(i) The State’s margin of appreciation — Although
an important aspect of the identity of transgen-
der persons was at stake in that the recognition
of their sexual identity was involved, the following
elements led the Court to conclude that the States
Parties retained a wide margin of appreciation
in deciding whether to impose the condition of a
prior psychological diagnosis:

- there existed a virtually unanimous view on
this point among the States Parties in which legal
recognition of the sexual identity of transgender
persons was possible;

- “transsexualism” was included in Chapter 5, on
“mental and behaviours disorders”, in The Interna-
tional Classification of Diseases, published by the
World Health Organisation (ICC-10; no. F64.0);

- in contrast to the sterility condition, the obliga-
tion to undergo a psychological diagnosis did not
directly call into question an individual’s physical
integrity;

- as a secondary consideration, it did not appear
that the European and international actors for the
promotion and defence of fundamental rights had
taken such a strong position on this point as they
had in respect of the sterility condition.

(i) Weighing-up the competing interests — According
to the Haute autorité francaise de la santé (French
High Authority for Health) in 2009, the requirement
that gender identity disorder be diagnosed was
part of an approach known as “differential diag-
nosis’, and was intended to reassure doctors, prior
to endocrinological or surgical treatment, that the
patient’s suffering did not arise from other causes.

This particular requirement was thus intended to
preserve the interests of the persons concerned
by ensuring that they did not begin the process of
changing their legal identity on erroneous grounds.

Furthermore, on this point the applicant’s inter-
ests partially overlapped with the general interest
attached to preserving the principle of the inalien-
ability of civil status, the reliability and coherence
of the civil-status register, and judicial certainty,
given that this requirement also helped to ensure
the stability of changes to the entry on sex in the
civil-status register.

In retaining the impugned reason as a ground for
dismissing the applicant’s request, the respondent
State, having regard to its wide margin of apprecia-
tion, had struck a fair balance between the compet-
ing interests.

Conclusion: no violation (unanimously).

(c) The obligation to undergo a medical examination
(first applicant) - The applicant, who had chosen
to undergo gender reassignment surgery abroad,
argued before the domestic court that he thus
fulfilled the conditions laid down in the substan-
tive law for obtaining a change in civil status. The
contested expert report, which was intended to
verify whether this allegation was correct, had been
ordered by a judge as part of the process of obtain-
ing evidence, an area in which the Court afforded
the States Parties very wide discretion.

There was nothing to indicate that the decision had
been arbitrary. The Code of Civil Procedure granted
the courts unfettered discretion in ordering any


http://www.cncdh.fr/
http://www.who.int/en/

investigative measures, including medical reports,
where they did not have sufficient evidence before
them to reach a decision. The court had indicated
the precise reasons for which it considered the sub-
mitted evidence to be insufficient; as a result, it had
appointed experts from three different but comple-
mentary specialisations, who had been entrusted
with a very specific task.

It followed that even if the medical report in ques-
tion implied a genital examination, the scope of the
interference was worth putting into perspective. In
retaining the impugned ground for dismissing the
applicant’s request, the State had maintained a fair
balance between the competing interests.

Conclusion: no violation (unanimously).

Article 41: finding of a violation sufficient in itself in
respect of non-pecuniary damage.

(See also the Factsheet on Gender identity)

ARTICLE 9

Freedom of religion

Married couple’s joint liability to church tax on
account of wife’s membership of church: no vio-
lation

Klein and Others v. Germany, 10138/11
et al., judgment 6.4.2017 [Section V]

Facts - The first applicant’s wife was a member of
the Protestant Church, which under German law
was a public-law entity authorised to levy church
taxes. The first applicant was not himself a member
of the Church. For the tax assessment period of
2008 the couple opted for a joint tax assessment.
They received a tax bill which included a special
church fee (a form of church tax) for the first appli-
cant’s wife of EUR 2,220. Since the wife's income was
below the minimum taxable amount that sum was
calculated as a proportion of her living expenses,
which in turn were calculated on the basis of the
spouses’ joint income. The amount of EUR 2,220
was offset against a tax reimbursement owed to the
first applicant leaving a balance in his favour of EUR
1,203.
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Before the European Court, the first applicant com-
plained, inter alia, under Article 9 of the Convention
that he had been compelled to pay the special
church fee levied on his wife without himself being
a member of that church.

Law - Article 9: The situation brought about by the
German legislation whereby the first applicant was
subjected to his wife’s financial obligations towards
her church without himself being a member of
it constituted an interference with the negative
aspect (the right not to be compelled to be involved
in religious activities against one’s will) of the appli-
cant’s rights under Article 9 of the Convention. That
interference was prescribed by law and pursued
the legitimate aim of guaranteeing the rights of
churches and religious communities under German
law to levy church taxes.

Taking into account the wide margin of apprecia-
tion left to Contracting States with regard to the
definition of the relations between churches and
the State the domestic authorities had adduced
relevant and sufficient reasons to justify the tax
authorities’ offsetting the claims of the Protestant
Church on his wife against the first applicant’s
reimbursement claims, without, in the first place,
obtaining the first applicant’s consent to such a
calculation. The Court so found for the following
reasons.

(i) It was the decision of the first applicant and his
spouse to make a joint tax declaration which had
led to the two separate tax claims being handled
together in administrative terms. The administra-
tive mechanism could have been undone by apply-
ing for a settlement notice.'

(i) There was nothing to indicate that applying
for a settlement notice would have caused the first
applicant any financial burden, taken up much of
his time or entailed any further consequences.

(iii) As regards the first applicant’s argument that
the tax bill contained no information on available
remedies for the offsetting, the Convention did
not guarantee, as such, the right to be informed of
available domestic remedies.

Conclusion: no violation (unanimously).

1. Under German law, either spouse can file an objection against that part of the tax bill which applies to them. If the special church fee
has been offset against a tax reimbursement due to the spouse who is not a member of a church that spouse can apply for a settlement
notice in accordance with Article 218 of the Fiscal Code and thus have the possibility to be repaid the offset amount.


http://www.echr.coe.int/Documents/FS_Gender_identity_ENG.pdf
http://hudoc.echr.coe.int/eng?i=001-172553

Information Note 206 » April 2017 » Article 11 » Page 22

ARTICLE 11

Form and join trade unions

Refusal based on statute to recognise trade
union as representing staff: no violation

Large-scale dismissals of trade-union members
resulting in absence of union representation for
company employees: violation

Tek Gida is Sendikasi v. Turkey, 35009/05,
judgment 4.4.2017 [Section I1]

Facts — in May 2004 the total membership of the
applicant trade union in all three factories belong-
ing to a specific company had been sufficient for
it to be recognised by the Ministry of Labour and
Social Security as capable of representing employ-
ees in collective bargaining under the “majority of
the company employees” criterion. The company,
however, contested that recognition.

In December 2004 the Labour Court upheld the
company’s challenge on the basis of an expert
report demonstrating that if one took into account
all the company’s employees in the three factories
and also the company’s headquarters, the appli-
cant trade union did not have enough members.
The trade union appealed, unsuccessfully.

Shortly afterwards the company dismissed the 40
employees who were members of the applicant
trade union on redundancies or for professional
shortcomings. In March 2004 those former employ-
ees appealed to the Labour Courts on grounds of
wrongful dismissal and requested their reinstate-
ment in post.

Between July and December 2004 the different
labour courts found in favour of the dismissed
employees, considering that they had been dis-
missed on the grounds of their membership of a
trade union. The courts ordered the company to
reinstate them, or else to pay each of them com-
pensation for wrongful dismissal equivalent to one
year's wages.

The company did not reinstate any of the dismissed
employees and paid them the compensation as
ordered. In 2005 the applicant trade union no
longer had any members among the staff of that
company.

Law - Article 11

(a) Refusal to recognise the applicant trade union’s
representation as a precondition for involvement in

collective bargaining — The civil courts’ refusal to
recognise the representative status of the applicant
trade union had amounted to an interference with
the latter’s right to freedom of association.

The civil courts’ interpretation of the law, to the
effect that activities complementary to a compa-
ny’s primary activity (in the present case, research
and marketing management and operations) come
under the same sector of activity as its primary
activity (in this case the food-processing industry),
had been neither arbitrary nor manifestly unrea-
sonable. That being the case, the requirement on a
trade union aspiring to representative status within
a company to demonstrate that its membership
covered at least half of the total number of the
employees of that company had been prescribed
by law.

The domestic courts had clearly pursued the aim of
ensuring the protection of workers’ rights by pow-
erful trade unions.

The refusal to recognise the representative status
of the applicant trade union had not been final and
would only be valid until the membership of the
applicant trade union achieved a simple majority of
the company’s employees.

Furthermore, the impugned judicial decisions did
not, in principle, stand in the way of the appli-
cant trade union’s right to seek to persuade the
employer, by means other than collective bargain-
ing, to listen to what it had to say on behalf of its
members, while at the same time attempting to
recruit more members from among the company’s
overall staff.

Finally, the applicant trade union’s argument that
the staff at the company’s headquarters could not
be considered as belonging to the food-processing
sector might have had the effect of deterring those
employees from joining any trade union.

Under those circumstances, the method of count-
ing the number of employees representing the
majority in the impugned company had not
affected the trade union’ core activity but rather
constituted a secondary aspect. The impugned
judicial decisions had been geared to striking a fair
balance between the competing interests of the
applicant trade union and the whole community
in question. Those decisions had therefore been a
matter for the margin of appreciation available to
the State regarding the means of ensuring both
freedom of association in general and the applicant
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trade union’s ability to protect its members’ profes-
sional interests.

Conclusion: no violation (unanimously).

(b) The alleged deunionisation of the company con-
sequent upon the dismissal of all the members of the
applicant trade union — There had been an interfer-
ence with the exercise by the applicant trade union,
as an entity distinct from its members, of its right to
conduct trade union activities and engage in col-
lective bargaining. The impugned interference had
been in conformity with the law as interpreted by the
labour courts. Moreover, by allowing the employer
to choose between reinstating the wrongfully dis-
missed employees and paying compensation to
them, the impugned legislation and the attendant
court decisions had been geared to preventing
tension in the workplace and thus protecting the
rights of others and preventing public disorder.

By opting to pay compensation, the company had
excluded the applicant trade union from its prem-
ises, resulting in an absence of union representa-
tion for all company employees and the loss of all
the members of the trade union in question.

Owing to the loss of its membership, the applicant
trade union had sustained a restriction striking
at the very heart of its union activities, giving the
national authorities a narrower margin of appreci-
ation and necessitating more detailed justification
as regards the proportionality of the interference.
However, there was nothing in the case-file to
suggest that when the civil courts involved in the
case had awarded in compensation for wrongful
dismissal the minimum amounts authorised by
law, they had conducted a close examination of the
deterrent effect of such amounts, having regard, for
example, to the low wages of the employees dis-
missed and/or the enormous financial power of the
company which had employed them.

The employer’s refusal to reinstate the dismissed
employees and the award of insufficient compensa-
tion to deter the employer from any future wrongful
dismissals had not infringed the law as interpreted
by the judicial decisions taken in the present case.
The relevant law as applied by the courts had not
imposed sufficiently deterrent penalties on the
employer, who, in carrying out wrongful large-scale
dismissals, had annihilated the applicant trade
union’s ability to try to persuade employees to
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join. Consequently, neither the legislature nor the
courts involved in the case had fulfilled their pos-
itive obligation to guarantee the applicant trade
union’s effective enjoyment of its right to attempt
to convince the employer to listen to its comments
on behalf of its members and, in principle, of its
right to collectively bargain with it. It followed
that the requisite fair balance had not been struck
between the competing interests of the applicant
trade union and the company as a whole.

Conclusion: violation (unanimously).

Article 41: EUR 10,000 in respect of non-pecuniary
damage.

ARTICLE 13

Effective remedy

Special importance of compensation and access
to information under Article 13: no violation

Tagayeva and Others v. Russia, 26562/07
et al., judgment 13.4.2017 [Section I]

(See Article 2 above, page 7)

ARTICLE 35

ARTICLE358§ 1

Exhaustion of domestic remedies

Requirement to use remedy introduced by Alisi¢
Implementation Acts in Serbia and Slovenia:
inadmissible

Muratovic v. Serbia, 41698/06,
decision 21.3.2017 [Section lll]

Hodzic v. Slovenia, 3461/08,
decision 4.4.2017 [Section IV]

Facts — Prior to the dissolution of the Socialist
Federal Republic of Yugoslavia (“SFRY”), Mr Mura-
tovi¢ had deposited foreign currency in the Tuzla
branch of Investbanka and Mr Hodzi¢ in the Sara-
jevo branch of Ljubljanska Banka Ljubljana. Before
the European Court they complained that they had
been unable to withdraw their savings.

On 16 July 2014 the Grand Chamber adopted a
pilot judgment' regarding “old” foreign-currency

1. Alisi¢ and Others v. Bosnia and Herzegovina, Croatia, Serbia, Slovenia and the former Yugoslav Republic of Macedonia [GC], 60642/08,

16 July 2014, Information Note 176.
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savings in the foreign branches of Investbanka and
Ljubljanska Banka Ljubljana. It found a breach of
Article 13 and Article 1 of Protocol No. 1 in respect
of Serbia and Slovenia and held that both States
should make all necessary arrangements, including
legislative amendments, to allow relevant persons
to recover their savings. Both Serbia and Slovenia
subsequently introduced legislation intended to
implement the requirements of the AliSi¢ judg-
ment.” Under the legislation they each undertook
to pay all unpaid “old” foreign-currency savings of
citizens of other SFRY successor States deposited
in their banks, as well as all such savings of their
own citizens in foreign branches of their banks,
together with accrued interest up until a cut-off
date. In order that the actual amounts due could be
assessed, those concerned had to lodge a request
for verification by a set date (23 February 2018 for
Serbia, 31 December 2017 for Slovenia).

Law - Article 35: An assessment of whether domes-
tic remedies had been exhausted was normally
carried out with reference to the date on which the
application was lodged with the Court. However,
that rule was subject to exceptions. Among such
exceptions were situations where, following a pilot
judgment on the merits in which the Court found a
systemic violation of the Convention, the respond-
ent State had made available a specific remedy to
redress at the domestic level grievances of persons
in a similar situation.

The implementing legislation in both States met the
criteria set out in the pilot judgment. Consequently,
and as it was justified to apply the exception to the
principle on exhaustion of domestic remedies, the
present applicants and all others in their position
had to use the remedy introduced by that legisla-
tion, namely, a request for verification. Should they
do so within the specified time-limits and ultimately
be unsuccessful, it would be open to them to lodge
a fresh application with the Court within a period of
six months from the date on which the final domes-
tic decision was taken. The Court pointed out that it
was ready to change its approach as to the poten-
tial effectiveness of the remedy in question, should
the practice of the domestic authorities show, in
the long run, that savers were being refused on

formalistic grounds, that verification proceedings
were excessively long or that domestic case-law
was not in compliance with the requirements of the
Convention. Any such future review would involve
determining whether the national authorities had
applied the implementing legislation in a manner
that was in conformity with the pilot judgment and
the Convention standards in general.

Conclusion: inadmissible (failure to exhaust domes-
tic remedies).

ARTICLE 35 § 3 (a)

Manifestly ill-founded

Alleged lack of legal certainty as regards indi-
vidual importation of cannabis-based medica-
tion: inadmissible

A.M. and A.K. v. Hungary, 21320/15 and
35837/15, decision 4.4.2017 [Section IV]

Facts — The applicants, who both had serious health
conditions which they submitted could be allevi-
ated by cannabis-based medication, complained
under Article 8 of the Convention that domestic
legislation providing a legal avenue for requesting
individual permission to import such medication
lacked legal certainty.

Law - Article 35 § 3 (a): The marketing of can-
nabis-based medication was not authorised in
Hungary and possession and use of cannabis
remained illegal. However, under domestic law a
person wishing to use a medication which had no
marketing authorisation could apply - on the basis
of a medical prescription issued by a doctor - for an
individual import licence.

The applicants had failed to show that their doctors
or any other medical professionals were of the
opinion that their respective conditions required
or were suitable for treatment with cannabis-based
medication. Instead, they submitted a number of
articles and medical studies containing informa-
tion about the potential benefits of cannabis-based
products. While it was not the Court’s function to
speculate on what would be the best course of
treatment for the applicants’ respective medical

1. In Serbia, the Alisi¢ Implementation Act (“Zakon o regulisanju javnog duga Republike Srbije po osnovu neisplacene devizne Stednje
gradana poloZene kod banaka Cije je sediste na teritoriji Republike Srbije i njihovim filijalama na teritorijama bivsih republika SFRJ"), which
entered into force on 30 December 2016; and in Slovenia, the Act on the Implementation of the judgment of the European Court of
Human Rights in case no. 60642/08 (“Zakon o nacinu izvrsitve sodbe evropskega sodis¢a za clovekove pravice v zadevi Stevilka 60642/08"),

which entered into force on 4 July 2015.
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conditions, it nonetheless considered that their use
of any other medicinal products - including those
based on cannabis derivatives — would have to be
based on an individualised medical finding rather
than on general research conclusions or a mere
belief on the part of the applicants that a medicine
available elsewhere could alleviate their symptoms.

The applicants had not indicated whether treat-
ment using cannabis-based medication had ever
been discussed with their doctors or refused by
them. Nor did they provide anything to indicate
that either of them had ever tried to avail them-
selves of the legal procedure available in Hungary
with a view to obtaining such medication lawfully.
No evidence had been adduced to show that any
doctor in Hungary had ever been prosecuted for
prescribing cannabis-based medication or had ever
refused to do so for fear of prosecution. The Court
could not infer that the legislative avenue existing
in Hungarian law was inaccessible, not foreseeable
in its effects or was formulated in such a way as to
create a chilling effect on doctors wishing to pre-
scribe such medication.

Conclusion: inadmissible (manifestly ill-founded).

ARTICLE 37

Striking out applications

Settlement plan for paying war damages imple-
mented general measures indicated: struck out

KnezZevi¢ and Others v. Bosnia and Herzegovina,
15663/12, decision 14.3.2017 [Section V]

Facts — In 2009 in Coli¢ and Others v. Bosnia and Her-
zegovina, the European Court held that the failure
to comply with final domestic judgments awarding
war damages had breached Article 6 of the Con-
vention and Article 1 of Protocol No. 1 and, in view
of the large number of other similar cases, invited
the respondent State to take general measures to
solve the problem.

In 2012 the Republika Srpska introduced a settle-
ment plan which envisaged the enforcement of
final judgments ordering payment of war damages
within thirteen years of 2013 and the payment of
EUR 50 in respect of non-pecuniary damage. In
2013 the enforcement time frame was extended to
twenty years. In 2015 in Puri¢ and Others v. Bosnia
and Herzegovina the European Court examined the
adequacy of the 2012 settlement plan and consid-
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ered the proposed time frame of twenty years to
be too long in the light of the lengthy delays which
had already occurred. The Court indicated, inter
alia, that the respondent State should amend the
settlement plan and a more appropriate enforce-
ment interval should be introduced, such as that
initially adopted in 2012.

In the Convention proceedings the applicants com-
plained about the non-enforcement of the final
domestic judgment awarding them war damages.

Law - Article 37: A new settlement plan of 15 Sep-
tember 2016 provided for the enforcement of final
judgments within thirteen years of 2016. The Court
considered that the respondent State had imple-
mented the general measures indicated in Buri¢
and Others in conformity with the Convention. That
was also the opinion of the Committee of Minis-
ters, which had considered the revised settlement
plan to provide a global solution to the problem of
non-enforcement of domestic court decisions relat-
ing to war damages.

The final judgment in the applicants’ favour would
be enforced in accordance with the new settlement
plan and they would also receive compensation
for non-pecuniary damage suffered on account of
delayed enforcement. In view of that, the Court con-
cluded that the matter had been resolved for the
purposes of Article 37 § 1 (b) and found that further
examination of the application was no longer jus-
tified. There were no special circumstances which
required the continued examination of the case.

Conclusion: struck out.

(See Coli¢ and Others v. Bosnia and Herzegovina,
1218/07 et al.,, 10 November 2009; and Buri¢ and
Others v. Bosnia and Herzegovina, 79867/12 et al,,
20 January 2015, Information Note 181)

ARTICLE 46

Pilot judgment — General measures

Respondent State to take measures to resolve
problems relating to conditions of detention in
prisons and police cells

Rezmives and Others v. Romania, 61467/12
et al., judgment 25.4.2017 [Section IV]

Facts - Since the first judgments of this kind were
delivered in 2007 and 2008, there has been a steady
increase in the number of findings of a violation of
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Article 3 of the Convention by Romania on account
of inadequate conditions of detention in prisons
or police cells. Most of these cases, like the present
one, have concerned overcrowding and various
recurrent material aspects (lack of hygiene, insuffi-
cient ventilation and lighting, sanitary facilities not
in working order, insufficient or inadequate food,
restricted access to showers, presence of rats, cock-
roaches and lice, and so on).

In the lacov Stanciu v. Romania judgment (35972/05,
24 July 2012), the finding of an underlying struc-
tural problem led the Court to suggest, on the basis
of Article 46 of the Convention, that general meas-
ures be taken to improve the material conditions in
Romanian prisons and to provide adequate reme-
dies.

Law - The Court held unanimously that there had
been a violation of Article 3 of the Convention on
account of the poor conditions of the four appli-
cants’ detention. It awarded the first and fourth
applicants EUR 3,000 each and the second and third
applicants EUR 5,000 each in respect of non-pecu-
niary damage.

Article 46: The persistence of the structural problem
identified in 2012 and the corresponding influx of
applications justified the implementation of the
pilot-judgment procedure.

(@) General measures — In view of the significant
and urgent nature of the problem identified and
the fundamental nature of the rights in question,
general measures had to be implemented within a
reasonable time. The Romanian Government were
required to provide within six months (once the
judgment had become final) a precise timetable
for introducing the appropriate general measures,
the practical aspects of which they were to define
under the supervision of the Committee of Minis-
ters. Two strands of action were identified.

(i) Reducing overcrowding and improving material
conditions of detention — The occupancy rate for all
Romanian custodial facilities varied between 149%
and 154%. The majority of the more recent judg-
ments concerned applicants serving sentences in a
living space of less than 3 sq. m or even 2 sq. m.

Where a State was unable to guarantee that each
prisoner was detained in conditions compatible
with Article 3 of the Convention, the Court encour-
aged it to reduce the prison population by making
use of non-custodial punitive measures and min-
imising recourse to pre-trial detention. Various

recommendations had also been issued by the
European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punish-
ment (CPT), the Committee of Ministers and the
European Committee on Crime Problems (CDPC) in
its White Paper on Prison Overcrowding.

In the case of detention prior to conviction, the
Court observed that since the cells at police sta-
tions were intended to house detainees for only
very short periods, the domestic authorities should
ensure that anyone detained pending trial was
transferred to a prison after the initial period of
police custody. The use of alternative measures to
pre-trial detention should also be encouraged.

With regard to post-conviction detention, accord-
ing to Recommendation Rec(99)22 of the Commit-
tee of Ministers, the creation of additional prison
capacity was in principle not a lasting solution
to the problem of overcrowding. Furthermore,
funding was already required to renovate the
existing detention facilities. Among the potential
solutions to be considered, the Court suggested: a
wider range of alternative penalties to detention;
relaxation of the conditions for waiving the imposi-
tion of a sentence, deferring sentencing or granting
conditional release; and satisfactory operation of
the probation service.

(i) Providing remedies

Preventive aspect — Despite the efforts of the
courts and authorities, it was difficult to envisage
a genuine prospect for detainees to obtain redress
for their situation following a decision in their
favour unless there was a general improvement in
the conditions of detention in Romanian prisons.

Compensatory aspect — The courts currently applied
a system of subjective liability alone, requiring
proof that the person responsible for the damage
had been at fault. In the case of poor conditions
of detention, the burden of proof should not be
excessive. Moreover, poor conditions of detention
were not necessarily the result of shortcomings
on the part of the prison service but usually had
more complex causes, such as problems in criminal
policy.

The Court therefore encouraged the introduction
of a specific compensatory remedy (as in Varga and
Others v. Hungary, 14097/12 et al.,, 10 March 2015,
Information Note 183). A reduced prison sentence
could constitute appropriate compensation, pro-
vided that the reduction was explicitly granted to


http://hudoc.echr.coe.int/eng?i=001-112420
http://www.coe.int/en/web/cpt
http://www.coe.int/en/web/cm
http://www.coe.int/cdpc
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=090000168069cd8e
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016804d8171
http://hudoc.echr.coe.int/eng?i=002-10456
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afford redress for the violation of Article 3 of the
Convention and its impact on the length of the sen-
tence was measurable.

(b) Outcome of similar cases — In the meantime,
the Court would adjourn the examination of any
applications not yet communicated to the Roma-
nian Government in which the sole or main com-
plaint concerned overcrowding and poor detention
conditions in prisons and police cells in Romania
(without prejudice to the possibility of striking out
or declaring inadmissible any such applications
where appropriate).

Conclusion: Respondent State required to provide
a timetable for action within six months; adjourn-
ment of the Court’s examination of similar cases
(unanimously).

(See the Factsheets on Pilot judgments and Deten-
tion conditions and treatment of prisoners)

Execution of judgment — General
and individual measures

Respondent State required to take measures
to ensure adequate legal framework for use of
lethal force during security operations

Tagayeva and Others v. Russia, 26562/07
et al., judgment 13.4.2017 [Section I]

(See Article 2 above, page 7)

ARTICLE 1 OF PROTOCOL No. 1

Control of the use of property

Sale of applicant’s house at public auction to
enforce judgment debt of EUR 124: violation

Vaskrsi¢ v. Slovenia, 31371/12,
judgment 25.4.2017 [Section IV]

Facts — The applicant’s home was seized and sold
at public auction for half its market value in order
to enforce a judgment debt amounting to some
EUR 124 after he repeatedly failed to respond to
demands for payment. In the Convention proceed-
ings he complained of a violation of Article 1 of Pro-
tocol No. 1.

Law - Article 1 of Protocol No. 1: The interference
with the applicants’ right to peaceful enjoyment of
his possessions was prescribed by law and pursued
the legitimate aim of protecting the creditors and

the purchaser of the house. The measure was,
however, manifestly disproportionate.

So finding, the Court noted that the debt the credi-
tor had enforced through the sale of the applicant’s
house was low (around EUR 500 when interest and
enforcement expenses were taken into account).
The house was sold for half its market value without
the domestic court considering any alternative
measures. This was despite the fact that (i) the
applicant appeared to be employed and to have a
monthly income, (ii) the creditor had in fact in the
interim requested enforcement through the attach-
ment of the applicant’s salary and bank account,
and (iii) another creditor had already successfully
enforced a much higher debt through the attach-
ment of the applicant’s bank account.

While the Court attached great importance to
securing effective enforcement proceedings for
creditors, in the present case it had not been shown
that the judicial sale of the applicant’s house had
been necessary. In view, in particular, of the low
value of the debt and the lack of consideration of
other suitable and less onerous measures by the
domestic authorities, the respondent State had
failed to strike a fair balance between the aim
pursued and the measure employed in the enforce-
ment proceedings against the applicant.

Conclusion: violation (unanimously).

Article 41: EUR 77,000 in respect of pecuniary
damage (comprising (i) the difference between the
market value of the applicant’s house and the price
achieved at auction and (ii) default interest) and
EUR 3,000 in respect of non-pecuniary damage.

PENDING GRAND CHAMBER

Relinquishments

Andriy Denisov v. Ukraine, 76639/11,
25.4.2017 [Section V]

(See Article 6 § 1 (disciplinary) above, page 18)

OTHER JURISDICTIONS

International Court of Justice (ICJ)

Application of the International Convention
for the Suppression of the Financing of Terror-
ism and of the International Convention on the
Elimination of all Forms of Racial Discrimina-


http://www.echr.coe.int/Documents/FS_Pilot_judgments_ENG.pdf
http://www.echr.coe.int/Documents/FS_Detention_conditions_ENG.pdf
http://www.echr.coe.int/Documents/FS_Detention_conditions_ENG.pdf
http://hudoc.echr.coe.int/eng?i=001-173102
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tion — Request for the Indication of Provisional
Measures

Ukraine v. Russian Federation, General
List No. 166, order 19.4.2017

On 16 January 2017 the Government of Ukraine
filed an application with the International Court
of Justice (ICJ) alleging violations by the Russian
Federation of the International Convention for
the Suppression of the Financing of Terrorism of
9 December 1999 (ICSFT) and the International
Convention on the Elimination of All Forms of
Racial Discrimination of 21 December 1965 (CERD).
They also requested provisional measures.

In its order of 19 April 2017 the ICJ concluded that
the conditions required for the indication of provi-
sional measures in respect of the rights alleged on
the basis of the ICSFT had not been met and that
the issue of the risk of irreparable prejudice and
urgency arose only in relation to the provisional
measures sought with regard to the CERD.

Certain rights in question, in particular, the political,
civil, economic, social and cultural rights stipulated
in Article 5 of the CERD were of such a nature that
prejudice to them was capable of causing irrepara-
ble harm. The available information indicated that
Crimean Tatars and ethnic Ukrainians in Crimea
remained vulnerable.Thus, forexample, inits Report
on the human rights situation in Ukraine (16 May to
15 August 2016) the Office of the United Nations
High Commissioner for Human Rights (OHCHR) had
acknowledged that the ban on the Megjlis' appeared
to deny the Crimean Tatars the right to choose their
representative institutions, while the report of
the Organisation for Security and Co-operation in
Europe (OSCE) Human Rights Assessment Mission
on Crimea (6 to 18 July 2015) found that education
in and of the Ukrainian language was disappearing
in Crimea as a result of pressure on school adminis-
trations, teachers, parents and children.

The ICJ therefore considered that the conditions
for indicating provisional measures in respect of
the CERD were met. With regard to the situation in
Crimea, the Russian Federation should, in accord-
ance with its obligations under the CERD:

(@) refrain from maintaining or imposing limita-
tions on the ability of the Crimean Tatar community
to conserve its representative institutions, includ-
ing the Mejlis (thirteen votes to three);

1. A self-governing body with quasi-executive functions.

(b) ensure the availability of education in the
Ukrainian language (unanimously).

In addition, both State parties should refrain from
any action which might aggravate or extend the
dispute or make it more difficult to resolve (unan-
imously).

Inter-American Court of
Human Rights (IACtHR)

Sterilisation without informed consent

Case of I.V. v. Bolivia, Series C
No. 329, judgment 30.11.2016

[This summary was provided courtesy of the Secretariat of the
Inter-American Court of Human Rights. It relates only to the merits
and reparations aspects of the judgment. A more detailed, official
abstract (in Spanish only) is available on that Court’s website:
www.corteidh.or.cr.]

Facts — On 1 July 2000 the applicant, Ms L.V., was
sterilised after a caesarean delivery by a tubal liga-
tion performed in the Women'’s Hospital of La Paz,
Bolivia. She alleged that she was not informed or
consulted prior to the sterilisation procedure and
only found out about the permanent loss of her
reproductive capacity upon being told by a doctor
the day after the surgery. The State rejected these
claims, stating that she had consented verbally
during the procedure and that the aim had been to
protect her health and ultimately her life against a
potential risk if she became pregnant again in the
future. Despite the claims presented by the appli-
cant, no one was found responsible in disciplinary,
administrative or criminal proceedings for the ster-
ilisation performed without her informed consent.

Law

(a) Articles 4(1) (Right to Life) and 5(1) (Right to
Personal Integrity) of the American Convention on
Human Rights (ACHR) in conjunction with Article 1(1)
(Obligation to Respect and Ensure Rights) thereof,
and Article 7 of the Inter-American Convention on The
Prevention, Punishment and Eradication of Violence
Against Women (“Convention of Belém do Pard”) -
Informed consent is an essential aspect of medical
practice which is based on respect for autonomy
and freedom of choice in each person’s life plan. It
is not only an ethical duty, but also a binding legal
obligation of the medical personnel, which forms
part of good medical practice and expertise (lex


http://www.icj-cij.org/files/case-related/166/19394.pdf
http://www.icj-cij.org/en
http://www.un.org/law/cod/finterr.htm
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artis) in order to guarantee accessible and accept-
able health services. Consent consists of a decision
to willingly submit to a medical act. It must (i) be
obtained prior to any medical act, the only excep-
tion being when an emergency or life threatening
situation occurs and consent cannot be obtained;
(ii) be given in a free, voluntary and autonomous
manner; and (iii) be full and informed. Informed
consent is linked to the right to access informa-
tion in the health field because a patient can only
give free and informed consent after obtaining
adequate, complete, reliable, comprehensible and
accessible information which he or she must have
fully understood. In sterilisation cases consent can
only be given by the woman concerned; thus, the
authorisation of a partner or other party should not
be requested.

The Inter-American Court acknowledged that
freedom and autonomy of women with regard to
sexual health matters had been historically limited,
restricted or denied as a result of negative and
harmful gender stereotypes. Such stereotypes
could impact and affect access to women'’s sexual
and reproductive health information, as well as
the process and manner in which consent was
obtained. The phenomenon of sterilisation without
informed consent was the product of historical
inequities between men and women and affected
women disproportionally because of their socially
assigned reproductive role and responsibility for
contraception.

In the instant case the Inter-American Court
found that (i) even though general regulations
on informed consent existed, the State had not
adopted preventive measures to secure the appli-
cant’s right to make her own decisions regarding
her reproductive health and to choose contracep-
tive measures better adjusted to her life plan; (i) her
sterilisation was not an urgent surgery or emer-
gency procedure; (iii) the doctor had failed to
comply with the duty to obtain prior, free, full and
informed consent; (iv) the fact that the applicant
was under the pressure, stress and vulnerability of
a patient undergoing surgery had not allowed for
the manifestation of free and full will and had thus
prevented valid consent; and (v) the authorisation
signed by the applicant’s husband for the caesar-
ean section did not count as valid authorisation for
the tubal ligation. Consequently, the applicant had
been sterilised without her informed consent.
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Conclusion: violation (unanimously).

(b) Article 5(1) and (2) (Prohibition of torture or
cruel, inhuman, or degrading treatment) of the
ACHR, in conjunction with Article 1(1) thereof — The
Inter-American Court recalled that the international
community had progressively acknowledged that
torture and ill-treatment could take place in other
contexts of custody, domination or control in which
the victim was defenceless, such as in the field of
health services. After due consideration of the
intensity of the suffering endured by the applicant,
the Court established that her sterilisation without
her consent constituted, in the particular circum-
stances of the case, cruel, inhuman and degrading
treatment.

Conclusion: violation (unanimously).

(c) Articles 8(1) (Right to a Fair Trial) and 25(1) (Right
to Judicial Protection) of the ACHR, in conjunction
with Articles 1(1) thereof and 7(b), (c), (f) and (g) of the
Convention of Belém do Pard - Concerning access to
justice, the Inter-American Court held that if prior,
free, full and informed consent is a requirement for
a sterilisation to be in accordance with international
standards, then authorities should guarantee legal
remedies in cases where consent was not appro-
priately obtained in order to provide reparation to
victims. The State had not complied with its obliga-
tion to guarantee, without discrimination, the right
to access to justice in the present case.

Conclusion: violation (unanimously).

(d) Reparations — The Inter-American Court estab-
lished that the judgment constituted per se a form
of reparation and ordered the State to: (i) provide
free, immediate, adequate and effective medical
and psychological or psychiatric treatment to the
applicant, especially in sexual and reproductive
health matters; (ii) publish the judgment and its offi-
cial summary; (i) perform an act to acknowledge
the State’s international responsibility; (iv) design
a publication or brochure including accessible
and clear information regarding the reproductive
and sexual rights of women with specific mention
of the requirement of prior, free, full and informed
consent; (v) incorporate a continuing education
programme on topics such as informed consent,
gender discrimination, stereotypes and violence
against women for medical students, doctors and
all personnel working in health and social secu-
rity; and (vi) pay pecuniary and non-pecuniary
damages, as well as costs and expenses.
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United Nations Human Rights
Committee (CCPR)

Proposed transfer under Dublin Regulations of
vulnerable asylum-seeker and two children to
Italy without proper assurances regarding con-
ditions in which they would be received

Rezaifar v. Denmark, Communication
No. 2512/2014, 10.3.2017

Facts — The author of the communication was an
Iranian national and two of her three children (a
son aged three and a daughter aged eighteen at
the time of submission of the communication). Her
oldest son lived in Italy.

The author had fled Iran through Greece in 2008
with her former husband and her two oldest chil-
dren, due to her husband’s political activities. The
family was granted international protection in Italy
in 2008. They stayed for the first three months in
an asylum centre and were then provided with a
dwelling. The author’s former husband became
addicted to narcotics and she and her children
were subjected to domestic violence. They became
impoverished and the author was forced by her
former husband to prostitute herself. After the
birth of their younger son, the author left him. She
suffered from bipolar disorder and depression and
in 2009 was diagnosed with cervical cancer. The
operation was eventually financed by some of her
friends but she was unable to afford post-surgery
treatment. The author’s youngest son suffered from
heart disease, which required regular examination
and control.

The author arrived in Denmark in July 2012 and
applied for asylum. In October 2012 the Italian
authorities accepted Denmark’s request to accept
the family back to Italy, in accordance with the
Dublin Regulations. However, due to the living
conditions for asylum-seekers in Italy, the Danish
Ministry of Justice reviewed the decision and deter-
mined that the application should be processed in
Denmark for humanitarian reasons, in particular
because of the age of the author’s youngest child.
In March 2014 the author’s asylum application was
rejected. The Immigration Service recognised that
the author was to be regarded as a person in need
of protection but deemed that Italy should serve as
her first country of asylum. Her appeal was rejected.

Before the Human Rights Committee the author
complained that by forcibly returning her and her
two children to Italy, the State party would violate
their rights under Article 7 of the International
Covenant for Civil and Political Rights (ICCPR),
(prohibition against torture or cruel, inhuman or
degrading treatment or punishment). She argued
that her family unit was particularly vulnerable
and, based on her prior experience in Italy and the
general information available, claimed that she
and her children faced a real risk of homelessness
and destitution with limited access to necessary
medical care. In support of her arguments she cited
the European Court of Human Rights’cases of M.S.S.
v. Belgium and Greece' and Mohammad Hussein and
Others v. the Netherlands and Italy?.

Law - Article 7 ICCPR: The Committee noted the
various reports submitted by the author high-
lighting the lack of available place in the reception
facilities in Italy for asylum-seekers and returnees
under the Dublin Regulations and in particular, the
author’s submission that returnees, like her, who
had already been granted a form of protection and
benefited from the reception facilities when they
were in Italy, were no longer entitled to accommo-
dation in the reception centres for asylum-seekers.

The Committee noted the reference made by
Denmark to the decision of the European Court of
Human Rights in Mohammed Hussein and Others
v. the Netherlands and Italy according to which,
although the situation in Italy had shortcomings,
it had not disclosed a systemic failure to provide
support or facilities catering for asylum-seekers.
However, the Committee considered that the State
party had not adequately taken into account the
information provided by the author, based on her
personal circumstances and past experience.

State parties had to give sufficient weight to
the real and personal risk a person might face if
deported and it was incumbent upon them to
undertake an individualised assessment. The State
party had failed to take into due consideration the
special vulnerability of the author and her children.
Notwithstanding her formal entitlement to subsid-
iary protection in lItaly, the author, who had been
severely mistreated by her spouse, had faced great
difficulty, and had not been able to provide for
herself and her children, including for their medical

1. M.S.S. v. Belgium and Greece [GC], 30696/09, 21 January 2011, Information Note 137.
2. Mohammed Hussein and Others v. the Netherlands and Italy (dec.), 27725/10, 2 April 2013, Information Note 162.
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needs, in the absence of any assistance from the
Italian authorities.

Denmark had also failed to seek effective assurances
from the Italian authorities that the author and her
two children would be received in conditions com-
patible with their status as asylum-seekers entitled
to temporary protection and guarantees under
Article 7 of the Covenant. In particular, Denmark had
failed to request that Italy undertake (a) to renew
the author’s residence permit and to issue permits
to her children; and (b) to receive the author and
her children in conditions adapted to the children’s
age and the family’s vulnerable status, which would
enable them to remain in Italy.

Conclusion: transfer of author and her two children
to Italy without proper assurances would constitute
a violation.

Article 2(1) ICCPR: Denmark required to proceed to
a review of the author’s claim, taking into account
its obligations under the ICCPR, the Committee’s
views and the need to obtain proper assurances
from Italy.

COURT NEWS

Film on the ECHR: 9 new versions

The film presenting the Court is now available in
Albanian, Catalan, Czech, Estonian, Hungarian,
Portuguese, Russian, Serbian and Ukrainian. This
film explains how the Court works, describes the
challenges faced by it and shows the scope of its
activity through examples from the case-law.

The videos are available on the Court’s Internet site
(www.echr.coe.int — The Court) and its YouTube
channel (https://www.youtube.com/user/Europe-
anCourt).

P
" LelCourleuropeenneld
des droits/dellThomme
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RECENT PUBLICATIONS

Case-Law Guides

As part of its series on the case-law relating to par-
ticular Convention Articles the Court has recently
published a Case-Law Guide on Article 4 of Protocol
No. 7 (right not to tried or punished twice). Transla-
tion into French is pending.

Updates to 30 April 2017 of the following guides
have also just been published: Guide on Article 7
of the Convention (no punishment without law) in
French (translation into English pending) and Guide
on Article 4 of Protocol No. 4 (prohibition of collec-
tive expulsion of aliens) in English and French.

Moreover, the Guide on the civil limb of Article 6 of
the Convention (right to a fair trial) has just been
translated into Azerbaijani.

All Case-Law Guides can be downloaded from the
Court’s Internet site (www.echr.coe.int — Case-law).

Konvensiyanin 6-ci maddasi lizra talimat —
Miilki hiiquqi aspekt (aze)

Guide on Article 4 of Protocol No. 4 (eng)
Guide on Article 4 of Protocol No. 7 (eng)
Guide sur I'article 7 de la Convention (fre)

Guide sur I'article 4 du Protocole n° 4 (fre)

CPT Annual Report 2016

The Annual Report of the European Committee of
the Prevention of Torture and Inhuman or Degrad-
ing Treatment or Punishment (CPT) 2016 has just
been published. Among other matters it addresses
in the report, the CPT urges the 47 Council of Europe
member States to use remand detention only as
a measure of last resort and to provide remand
prisoners with adequate detention conditions. The
Report can be downloaded from the Internet site of
the Council of Europe (www.coe.int - CPT).

Annual Report 2016 on the execution
of judgments of the Court

The Committee of Ministers’ Tenth Annual Report
on the supervision of the execution of judgments of
the European Court of Human Rights has just been
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published. It can be downloaded from the Internet
site of the Council of Europe (www.coe.int — Execu-
tion of judgments of the Court).

Commissioner for Human Rights

On 6 April 2017 Mr Nils Muiznieks, the Commis-
sioner for Human Rights, published his Activity
Report 2016 which will be presented to the Com-
mittee of Ministers and the Parliamentary Assembly
of the Council of Europe in the coming months. This
report can be downloaded from the Internet site

of the Council of Europe (www.coe.int — Commis-
sioner for Human Rights).

The Commissioner for Human Rights is an inde-
pendent and impartial non-judicial institution
established in 1999 by the Council of Europe to
promote awareness of and respect for human
rights in the member States. The activities of this
institution focus on three major, closely related
areas: country visits and dialogue with national
authorities and civil society; thematic studies and
advice on systematic human rights work; and
awareness-raising activities.
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he Information Note, compiled by the Court’s

Case-Law Information and Publications

Division, contains summaries of cases
examined during the month in question which the
Registry considers as being of particular interest.
The summaries are not binding on the Court.

In the provisional version the summaries are
normally drafted in the language of the case
concerned, whereas the final single-language
version appears in English and French respectively.
The Information Note may be downloaded

at www.echr.coe.int/Notelnformation/en. For
publication updates please follow the Court’s
Twitter account at twitter.com/echrpublication.

The HUDOC database is available free-of-charge

through the Court’s Internet site (http://hudoc.

echr.coe.int/sites/enq). It provides access to the

case-law of the European Court of Human Rights

(Grand Chamber, Chamber and Committee

judgments, decisions, communicated cases, advisory

opinions and legal summaries from the Case-Law

Information Note), the European Commission

of Human Rights (decisions and reports) and

the Committee of Ministers (resolutions). ENG

The European Court of Human Rights is an international
court set up in 1959 by the member States of the
Council of Europe. It rules on individual or State
applications alleging violations of the rights set out in
the European Convention on Human Rights of 1950.

www.echr.coe.int

COUNCIL OF EUROPE

EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE L'HOMME CONSEIL DE LEUROPE
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