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ARTICLE 3

Degrading treatment

Failure to ensure detainee’s psychiatric care 
through an official language of the respondent 
State: violation

Rooman – Belgium, 18052/11, 
judgment 18.7.2017 [Section II]

Facts – The applicant, who suffers from a serious 
mental disorder making him incapable of con-
trolling his actions, has been detained since 2004 in 
a specialist facility with no German-speaking staff, 
whereas he himself can only speak German (one of 
Belgium’s three official languages).

The Mental Health Board found on several occasions 
that because of the communication difficulties, the 
applicant was effectively deprived of treatment for 
his mental health problems (making it impossible 
to contemplate releasing him), but its recommen-
dations were followed only to a limited extent or 
belatedly by the authorities. The competent judicial 
authority reached similar findings in 2014.

Law

Article 3: The argument that there was no causal link 
between the lack of German-speaking medical staff 
and the therapeutic difficulties had to be rejected, 
since all the evidence tended on the contrary to 
show that the main reason for the lack of therapeu-
tic care for the applicant’s mental health problems 
was that communication between him and the care 
staff was impossible.

The efforts made by the mental health bodies to 
find a solution in the applicant’s case had been 
thwarted by the authorities’ inaction: not until 2014 
had any of the practical measures recommended 
for years been implemented with the provision 
of a German-speaking psychologist (an arrange-
ment which, moreover, appeared to have been 
discontinued at the end of 2015). The applicant’s 
other contact with qualified German-speaking staff 
(experts, a nurse and a social worker) had not had a 
therapeutic purpose.

Taking into account the fact that German was one 
of the three official languages in Belgium, such 
shortcomings could be regarded as a failure to 
provide adequate care for the applicant’s condi-
tion. Whatever obstacles the applicant might have 
created through his own behaviour, they did not 
release the State from its obligations.

The applicant’s continued detention without 
appropriate medical support for thirteen years – 
apart from two periods when a German-speaking 
psychologist had been made available to him (from 
May to November 2010 and from July 2014 to the 
end of 2015) – and without any realistic prospect 
of change had exceeded the unavoidable level of 
suffering inherent in detention, thus constituting 
degrading treatment.

Conclusion: violation (unanimously).

Article  5 §  1: Notwithstanding the finding under 
Article 3 that the applicant had not been provided 
with appropriate care and the duration of that 
state of affairs (thirteen years), his deprivation of 
liberty had been lawful in the light of the criteria 
established in the Court’s case-law concerning sub- 
paragraph (e):

– the social protection facility in question had in 
principle been suitably equipped to deal with his 
mental health and his dangerousness;

– there was still a link between the grounds for the 
applicant’s detention and his mental illness (since 
the reasons for the failure to provide appropriate 
care were unconnected with the actual nature 
of the detention facility, this link had not been 
broken).

Conclusion: no violation (six votes to one).

Article 41: EUR 15,000 in respect of non-pecuniary 
damage; claim in respect of pecuniary damage dis-
missed.

(See also the Factsheet on Detention and mental 
health and the pilot judgment in W.D. v.  Belgium, 
73548/13, 6 September 2016, Information Note 199)

ARTICLE 5

ARTICLE 5 § 1

Lawful arrest or detention

Arrest and detention of football supporters for 
over seven hours without charge: relinquish-
ment in favour of the Grand Chamber

S., V. and A. – Denmark, 35553/12 
et al. [Section II]

The three applicants were Danish football support-
ers who were arrested along with some 135 other 
supporters under section 5(3) of the Police Act when 
they went to see a match between Denmark and 

http://hudoc.echr.coe.int/eng?i=001-175470
http://www.echr.coe.int/Documents/FS_Detention_mental_health_ENG.pdf
http://www.echr.coe.int/Documents/FS_Detention_mental_health_ENG.pdf
http://hudoc.echr.coe.int/eng?i=002-11327
http://hudoc.echr.coe.int/eng?i=001-140688
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Sweden in Copenhagen. They were held for over 
seven hours before being released without charge.

The City Court dismissed applications by the appli-
cants for compensation after finding that there had 
been a concrete and immediate danger to public 
order as rival fans had been intent on fighting 
each other. The first applicant had been overheard 
encouraging others to come and fight and the 
second and third applicants had been involved in 
a brawl. The police had acted within their powers, 
less interfering measures would not have sufficed 
to avert the danger of further disturbance and 
the applicants had been released as soon as order 
had been re-established. As to the length of the 
detention, the City Court found that the police 
had been justified in exceeding the statutory six-
hour maximum in view of the aim of the arrest, the 
organised character of the disturbances and the 
extent and duration of the disturbances. The City 
Court’s decision was upheld on appeal.

In the Convention proceedings, the applicants 
complain that the deprivation of their liberty was 
in breach of Articles 5 (right to liberty and security), 
7 (no punishment without law) and 11 (freedom of 
assembly and association) of the Convention.

On 11 July 2017 a Chamber of the Court relinquished 
jurisdiction in favour of the Grand Chamber.

ARTICLE 5 § 1 (e)

Persons of unsound mind

Psychiatric care impaired by linguistic barriers 
as opposed to institutional shortcomings: no 
violation

Rooman – Belgium, 18052/11, 
judgment 18.7.2017 [Section II]

(See Article 3 above, page 7)

ARTICLE 5 § 4

Review of lawfulness of detention

Failure to ensure equality of arms in successful 
prosecution appeal against applicant’s release 
from pre-trial detention: Article 5 § 4 applicable; 
violation

Oravec – Croatia, 51249/11, 
judgment 11.7.2017 [Section II]

Facts – In April 2011 the applicant was arrested and 
detained on suspicion of drug-trafficking. He was 

subsequently released by order of the investigat-
ing judge. That decision was quashed following an 
appeal by the prosecution and on 31 May 2011 the 
judge re-examined the case and confirmed his pre-
vious decision. The prosecution lodged an appeal 
which was not communicated to the applicant or 
his counsel. On 10 June 2011 a three-judge panel, 
held a closed session in the parties’ absence. They 
reversed the investigating judge’s decision and 
ordered the applicant’s pre-trial detention. On 
14 June 2011 the applicant was again placed in pre-
trial detention. His appeals to the Supreme Court 
and Constitutional Court were unsuccessful.

Before the European Court, the applicant com-
plained, inter alia, that the conduct of the appeal 
proceedings had violated the principle of equality 
of arms, guaranteed by Article 5 § 4.

Law – Article 5 § 4: The applicant had been released 
from custody pursuant to the order of 31 May 2011. 
However, the decision of the investigating judge 
was subject to further review following an appeal 
and was not therefore final. An appeal was in fact 
lodged by the prosecution against the investigat-
ing judge’s decision. In calling for that decision 
to be quashed, the prosecutor’s office sought, 
through the appeal proceedings, to have the initial 
detention order upheld. Had the prosecution’s 
appeal been dismissed the decision to release 
the applicant would have become final; since it 
was accepted, the applicant was again placed in 
custody. The appeal thus represented a continua-
tion of the proceedings relating to the lawfulness of 
the applicant’s detention. In those circumstances, 
the outcome of the appeal proceedings was a 
crucial factor in the decision as to the lawfulness of 
the applicant’s detention, irrespective of whether at 
that precise time the applicant was or was not held 
in custody. Article 5 § 4 was therefore applicable to 
the appeal proceedings.

A court examining an appeal against a decision 
related to detention had to provide guarantees 
of a judicial procedure. The proceedings had to 
be adversarial and had to ensure equality of arms 
between the parties. In view of the dramatic impact 
of deprivation of liberty on the fundamental rights 
of the person concerned, proceedings conducted 
under Article 5 § 4 should in principle meet, to the 
largest extent possible under the circumstances of 
an ongoing investigation, the basic requirements 
of a fair trial, such as the right to an adversarial 
 procedure.

http://hudoc.echr.coe.int/eng?i=001-175138
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In its appeal against the investigating judge’s deci-
sion ordering the applicant’s release, the prose-
cution advanced numerous reasons for ordering 
detention. That appeal was not communicated to 
the defence and thus, the applicant had no oppor-
tunity to answer the arguments put forward by the 
prosecution. The three-judge panel which ordered 
the applicant’s detention on 10 June 2011 did so in 
a closed meeting without informing, let alone invit-
ing, the applicant or his representative who were 
thus not given an opportunity to put forward argu-
ments concerning his detention. Since the defence 
was unable to present any arguments to the court 
in those proceedings, either in writing or orally, the 
applicant could not effectively exercise his defence 
rights in the proceedings. The principle of equality 
of arms had not been respected.

Conclusion: violation (unanimously).

The Court also found a further violation of Article 5 
§ 4 in respect of the decision of the Constitutional 
Court and no violation of Article 5 § 1 in respect of 
the panel’s failure to set a time-limit for the appli-
cant’s detention.

(See Fodale v. Italy, 70148/01, 1 June 2006, Informa-
tion Note 87)

ARTICLE 6

ARTICLE 6 § 1 (CRIMINAL)

Criminal charge, access to 
court, fair hearing

Complaint about refusal by domestic court to 
re-open criminal proceedings following finding 
of a violation of Article  6 by European Court: 
admissible

Refusal by Supreme Court of request for revision 
of a criminal judgment further to a judgment of 
European Court finding a violation of Article 6: 
no violation

Moreira Ferreira – Portugal (no. 2), 
19867/12, judgment 11.7.2017 [GC]

Facts – On 21  March 2012 the Supreme Court 
delivered a judgment dismissing a request for the 
reopening of a criminal judgment which had been 
lodged by the applicant following a judgment 
delivered by the European Court of Human Rights 
(“the Court”) finding a violation of Article 6 § 1 (see 
Moreira Ferreira v. Portugal, 19808/08, 5 July 2011). 
Under Article  41, the Court found that a retrial or 

reopening of proceedings at the applicant’s request 
would, in principle, constitute an appropriate 
means of redressing the violation found. In that 
regard it noted that Article 449 of the Portuguese 
Code of Criminal Procedure allowed domestic 
proceedings to be reopened where the Court had 
found a violation of the applicant’s rights and fun-
damental freedoms.

The Supreme Court held that the Court’s judgment 
was not incompatible with the applicant’s convic-
tion and raised no serious doubts about its validity, 
as required under Article 449 § 1 (g) of the Code of 
Criminal Procedure.

The applicant complained that the Supreme Court 
had misinterpreted the Court’s judgment, in breach 
of Articles 6 § 1 and 46 § 1 of the Convention.

Law – Article 6 § 1

(a) Admissibility

(i) Whether Article  46 of the Convention precluded 
the examination by the Court of the complaint under 
Article 6 of the Convention – The alleged lack of fair-
ness of the procedure followed in examining the 
application for review, and more specifically the 
errors which the applicant claimed had vitiated the 
reasoning of the Supreme Court, constituted new 
information in relation to the Court’s previous judg-
ment.

Furthermore, the supervision procedure in respect 
of the execution of the judgment, which was still 
pending before the Committee of Ministers, did not 
prevent the Court from considering a new applica-
tion in so far as it included new aspects which were 
not determined in the initial judgment

Therefore, Article  46 of the Convention did not 
preclude the Court’s examination of the new com-
plaint under Article 6 of the Convention.

(ii) Whether the applicant’s new complaint was com-
patible ratione materiae with Article 6 § 1 of the Con-
vention – The Supreme Court had to compare the 
conviction in question with the grounds on which 
the Court had based its finding of a violation of the 
Convention. Although the Supreme Court’s task 
had been to adjudicate on the application for the 
granting of a review, it had also conducted a re- 
examination on the merits of a number of aspects of 
the disputed issue of the applicant’s absence from 
the hearing on her appeal and the consequences 
of her absence for the validity of her conviction 
and sentence. Given the scope of the Supreme 

http://hudoc.echr.coe.int/eng?i=002-3269
http://hudoc.echr.coe.int/eng?i=002-3269
http://hudoc.echr.coe.int/eng?i=001-175646
http://hudoc.echr.coe.int/eng?i=001-105519
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Court’s scrutiny, the latter should be regarded as 
an extension of the proceedings concluded by the 
judgment of 19  December 2007 confirming the 
applicant’s conviction. That scrutiny had once again 
focused on the determination, within the meaning 
of Article  6 §  1 of the Convention, of the criminal 
charge against the applicant. Consequently, the 
safeguards of Article 6 § 1 of the Convention were 
applicable to the proceedings before the Supreme 
Court.

Consequently, the Government’s objection that 
the Court lacked jurisdiction ratione materiae to 
examine the merits of the complaint raised by the 
applicant under Article 6 of the Convention had to 
be dismissed.

Conclusion: admissible (majority).

(b) Merits – According to the Supreme Court’s inter-
pretation of Article 449 § 1 (g) of the Code of Crim-
inal Procedure, procedural irregularities of the type 
found in the instant case did not give rise to any 
automatic right to the reopening of proceedings.

That interpretation, which had the effect of limiting 
the number of cases of reopening of criminal pro-
ceedings that had been terminated with final effect, 
or at least making them subject to criteria to be 
assessed by the domestic courts, did not appear to 
be arbitrary, and was also supported by its settled 
case-law to the effect that the Convention did not 
guarantee the right to the reopening of proceed-
ings or to any other types of remedy by which final 
judicial decisions could be quashed or reviewed, 
and by the lack of a uniform approach among the 
member States as to the operational procedures of 
any existing reopening mechanisms. Moreover, a 
finding of a violation of Article 6 of the Convention 
did not generally create a continuing situation and 
did not impose on the respondent State a continu-
ing procedural obligation.

The Chamber’s judgment of 5 July 2011 stated that 
a retrial or reopening of the proceedings at the 
applicant’s request was “in principle an appropriate 
means of redressing the violation”. A retrial or the 
reopening of the proceedings was thus described 
as an appropriate solution, but not a necessary or 
exclusive one. Moreover, the use of the expression 
“in principle” narrowed the scope of the recommen-
dation, suggesting that in some situations a retrial 
or the reopening of proceedings might not be an 
appropriate solution. The Court therefore refrained 
from giving binding indications on how to execute 
its judgment, and instead opted to afford the 

State an extensive margin of manoeuvre in that 
sphere. Moreover, the Court could not prejudge 
the outcome of the domestic courts’ assessment 
of whether it would be appropriate, in view of the 
specific circumstances of the case, to grant a retrial 
or the reopening of proceedings.

Accordingly, the reopening of proceedings had not 
appeared to be the only way to execute the Court’s 
judgment of 5 July 2011; at best, it had represented 
the most desirable option, the advisability of which 
had been a matter for assessment by the domestic 
courts, having regard to Portuguese law and to the 
particular circumstances of the case.

The Supreme Court, in its reasoning in the judg-
ment of 21 March 2012, had analysed the content 
of the Court’s judgment of 5 July 2011 and had set 
out its own interpretation of the latter. In view of the 
margin of appreciation available to the domestic 
authorities in the interpretation of the Court’s judg-
ments, and in the light of the principles governing 
the execution of judgments, the Court considered it 
unnecessary to express a position on the validity of 
that interpretation. Indeed, it was sufficient for the 
Court to satisfy itself that the judgment of 21 March 
2012 was not arbitrary, that is to say that the judges 
of the Supreme Court had not distorted or misrep-
resented the judgment delivered by the Court.

The Court could not conclude that the Supreme 
Court’s reading of the Court’s 2011 judgment had, 
viewed as a whole, been the result of a manifest 
factual or legal error leading to a “denial of justice”. 
Having regard to the principle of subsidiarity and 
to the wording of the Court’s 2011 judgment, the 
Court considered that the Supreme Court’s refusal 
to reopen the proceedings as requested by the 
applicant was not arbitrary. The Supreme Court’s 
judgment of 21  March 2012 had provided a suffi-
cient indication of the grounds on which it was 
based. Those grounds fell within the domestic 
authorities’ margin of appreciation and had not dis-
torted the findings of the Court’s judgment

The above considerations were not intended to 
detract from the importance of ensuring that 
domestic procedures were in place whereby a case 
could be re-examined in the light of a finding that 
Article 6 of the Convention had been violated. On 
the contrary, such procedures might be regarded 
as an important aspect of the execution of its 
judgments and their availability demonstrated a 
 Contracting State’s commitment to the Convention 
and to the Court’s case-law.
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Conclusion: no violation (nine votes to eight).

(See also Meftah and Others v. France [GC], 32911/96 
et al., 26 July 2002, Information Note 44; Lenskaya 
v.  Russia, 28730/03, 29  January 2009, Informa-
tion  Note  115; Verein gegen Tierfabriken Schweiz 
(VgT) v.  Switzerland (no. 2) [GC], 32772/02, 30  June 
2009, Information  Note  120; Egmez v.  Cyprus 
[dec.], 12214/07, 18  September 2012, Informa-
tion  Note  155; Bochan v.  Ukraine (no.  2) [GC], 
22251/08, 5  February 2015, Information  Note  182; 
and Yaremenko v. Ukraine (no. 2), 66338/09, 30 April 
2015)

Access to court, reasonable time

Delays in hearing appeal where case file was no 
longer located in an area under Government 
control: no violation

Khlebik – Ukraine, 2945/16, judgment 
25.7.2017 [Section IV]

Facts – In 2013 a court in the Luhansk Region of 
Ukraine convicted the applicant and four co-de-
fendants of various offences following a series of 
armed attacks in the region and gave him a prison 
term. The applicant appealed. However, the court 
of appeal was unable to hear his appeal because 
the parts of the Luhansk Region where the case 
file was located were no longer under Ukrainian 
government control following the creation of the 
self-proclaimed “Luhansk People’s Republic”. The 
applicant was released in March 2016 following on 
order of the domestic courts rejecting the prosecu-
tor’s interpretation of the relevant legislation which 
would have required his continued detention. The 
applicant’s appeal was still pending at the date of 
the Court’s judgment.

Law – Article 6 § 1: The key reason why the appli-
cant’s case had not yet been examined by the 
court of appeal was that his case file was no longer 
available as a result of hostilities in the areas the 
Government did not control. In the absence of any 
intentional restriction or limitation on the exercise 
of the applicant’s right of access to that court, the 
question was whether Ukraine had taken all the 
measures available to it to organise its judicial 
system in a way that would render the rights guar-
anteed by Article 6 effective in practice in the appli-
cant’s case and, in particular, whether any practical 
avenues had been open to the Ukrainian authori-
ties to proceed with the examination of the appeal. 
Three possible avenues had been suggested by 

the applicant: (i)  requesting the assistance of the 
Parliamentary Commissioner for Human Rights to 
obtain the case file from the territory not under the 
Government’s control; (ii) conducting a new inves-
tigation and trial; and (iii) reviewing the judgment 
based on the basis of the available material.

In the Court’s view, none of these were viable 
options. As to the first, the effectiveness of the 
Parliamentary Commissioner’s intervention would 
depend on the goodwill and cooperation of the 
forces controlling the territory not under the 
Government’s control and not exclusively on the 
respondent Government’s efforts. The Commis-
sioner had in fact been unable to provide any help 
in a context in which hostilities in the area were 
continuing and no stable and lasting ceasefire had 
been established. As to the second option – con-
ducting a new investigation and trial – there was 
no reason to doubt the domestic court’s conclusion 
that no relevant material concerning the case was 
available as both the offences and the trial had 
taken place in the areas not currently under the 
Government’s control. The third option – a review 
of conviction and sentence based on the available 
material – would entail an examination of ques-
tions of both law and fact and thus require access 
to the evidence. While the evidence was not cur-
rently available it might become so in the future. To 
examine the entirety of the issues in the case before 
such evidence was available might prejudice the 
possibility of a more informed review in the future.

The Court also reiterated that in determining the 
reasonableness of the length of proceedings in 
criminal cases, the question of whether the appli-
cant is in detention is a relevant factor. It thus 
attached importance to the domestic courts’ deci-
sion to release the applicant on the basis of an 
extensive interpretation of the relevant legislation.

In sum, the authorities had duly examined the 
possibility of restoring the applicant’s case file and 
done all in their power under the circumstances to 
address the applicant’s situation. Indeed, the Court 
welcomed the initiatives taken by the authori-
ties to attempt to gather evidence in areas under 
their control, to solicit the help of the International 
Committee of the Red Cross in facilitating recovery 
of the files located in the territory not under their 
control, and legislative proposals intended to facil-
itate examination of appeals in situations where 
part of a case file remained unavailable.

Conclusion: no violation (unanimously).

http://hudoc.echr.coe.int/eng?i=002-5258
http://hudoc.echr.coe.int/eng?i=002-1726
http://hudoc.echr.coe.int/eng?i=002-1726
http://hudoc.echr.coe.int/eng?i=002-1481
http://hudoc.echr.coe.int/eng?i=002-6464
http://hudoc.echr.coe.int/eng?i=002-6464
http://hudoc.echr.coe.int/eng?i=002-10360
http://hudoc.echr.coe.int/eng?i=001-154022
http://hudoc.echr.coe.int/eng?i=001-175656
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ARTICLE 6 § 3 (b)

Access to relevant files

Restrictions on defence access to classified 
information: no violation

M – Netherlands, 2156/10, judgment 
25.7.2017 [Section III]

(See Article 6 § 3 (c) below)

ARTICLE 6 § 3 (c)

Defence through legal assistance

Restrictions on divulgation by accused of classi-
fied information to his defence counsel:  violation

M – Netherlands, 2156/10, judgment 
25.7.2017 [Section III]

Facts – The applicant, a former audio editor and 
interpreter for the Netherlands General Intelligence 
and Security Service (Algemene Inlichtingen- en 
Veiligheidsdienst – AIVD), was convicted of divulg-
ing State secret information. His appeals failed.

Before the European Court the applicant alleged, 
in particular, that the criminal proceedings against 
him had violated Article 6 §§ 1 and 3 (b), (c) and (d) 
in that the AIVD had exercised decisive control over 
the evidence, thereby restricting both his and the 
domestic courts’ access to information contained 
in the documents and controlling its use, and pre-
venting him from instructing his defence counsel 
and offering witness evidence effectively.

Law

Article 6 §§ 1 and 3  (b): The applicant had sought 
disclosure of the report of the internal AIVD investi-
gation and of the redacted parts of the AIVD docu-
ments contained in the case file.

(a) Internal AIVD investigation – The domestic 
courts had not found it established that any report 
actually existed. The Court was satisfied that no 
such document was in the hands of the prosecution 
and that accordingly it could not form part of the 
prosecution case. In so far as the applicant wished 
to imply that the investigation might have yielded 
disculpatory information, the Court dismissed such 
a suggestion as entirely hypothetical.

(b) Disclosure of documents in redacted form – The 
information blacked out could in itself be of no 
assistance to the defence. Since the applicant was 
charged with having supplied State secret infor-
mation to persons not entitled to take cognisance 

of it, the only question in relation to those docu-
ments was whether or not they were State secret. 
The evidence on which the applicant was convicted 
included AIVD statements attesting that the doc-
uments in issue were classified State secret and 
explaining the need to keep the information con-
tained in the documents secret. The National Public 
Prosecutor for Counter-terrorism had confirmed 
that the documents contained in the case file of the 
criminal proceedings were in fact copies of the doc-
uments they purported to represent and the appli-
cant did not dispute this. The remaining legible 
information was sufficient for the defence and 
domestic authorities to make a reliable assessment 
of the nature of the information in the documents.

Conclusion: no violation (unanimously).

Article  6 §§  1 and 3  (c): The Court had tolerated 
certain restrictions imposed on lawyer-client con-
tacts in cases of terrorism and organised crime. 
Nonetheless, the fundamental rule of respect for 
lawyer-client confidentiality may only be dero-
gated from in exceptional circumstances and on 
condition that adequate and sufficient safeguards 
against abuse are in place. A procedure whereby 
the prosecution itself attempts to assess the impor-
tance of concealed information for the defence and 
weigh that against the public interest in keeping 
the information secret cannot comply with the 
requirements of Article 6 § 1.

The applicant had not been denied access to pros-
ecution evidence: he had been ordered not to 
disclose to his counsel factual information to be 
used in his defence. There was no interference with 
the confidentiality between the applicant and his 
lawyer. No independent monitoring of the informa-
tion passed between the applicant and his counsel 
took place; rather, the applicant was threatened 
with prosecution if he gave counsel secret infor-
mation. What mattered was that communication 
between the applicant and his counsel was not free 
and unrestricted as to its content, as the require-
ments of a fair trial normally required.

The Court accepted that secrecy rules applied gen-
erally, and there was no reason of principle why 
they should not apply when members of staff of 
the security service were prosecuted for criminal 
offences related to their employment. The question 
for the Court was how a ban on divulging secret 
information affected the suspect’s rights to defence, 
both in connection with his communications with 
his lawyers and as regards the proceedings in court. 

http://hudoc.echr.coe.int/eng?i=001-175667
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The Advocate General had given an undertaking 
not to prosecute the applicant for breach of his 
duty of secrecy if such breach was justified by the 
rights of the defence, as guaranteed by Article  6 
of the Convention. That laid upon the applicant 
the burden to decide, without the benefit of coun-
sel’s advice, whether to disclose facts not already 
recorded in the case file and in so doing risk further 
prosecution, the Advocate General retaining full 
discretion in the matter. The Court considered that 
it could not be expected of a defendant to serious 
criminal charges to be able, without professional 
advice, to weigh up the benefits of full disclosure of 
his case to his lawyer against the risk of prosecution 
for doing so.

In those circumstances the fairness of the pro-
ceedings were irretrievably compromised by the 
interference with communication between the 
applicant and his counsel.

Conclusion: violation (unanimously).

Article 6 §§ 1 and 3 (d): The defence had not been 
denied the possibility to cross-examine prosecu-
tion witnesses with a view to testing the veracity 
of the statements made by them earlier in the pro-
ceedings. Rather, it was the applicant’s case that he 
was denied access to information to which AIVD 
members were privy that would have been capable 
of casting doubt on his guilt.

It was a perfectly legitimate defence strategy in 
criminal cases to create doubt as to the authorship 
of a crime by demonstrating that the crime could 
well have been committed by someone else. It did 
not however, entitle the suspect to make specious 
demands for information in the hope that per-
chance an alternative explanation might present 
itself. The evidence on which the domestic courts 
grounded its conviction included several items 
linking the applicant directly to the leaked docu-
ments and to the unauthorised persons found in 
possession of them. In the circumstances, it could 
not be said that the domestic courts had acted 
unreasonably or arbitrarily either by not allowing 
him all the witnesses requested or in holding that 
his defence had not been materially impaired by 
the conditions under which those witnesses who 
were not refused were questioned.

Conclusion: no violation (unanimously).

Article 41: new trial or the reopening of the domes-
tic proceedings at the request of the applicant rep-
resented appropriate redress; finding of a violation 

constituted in itself sufficient just satisfaction in 
respect of the non-pecuniary damage.

ARTICLE 6 § 3 (d)

Examination of witnesses

Restrictions on access to classified information 
defence wished to use to examine witnesses: no 
violation

M – Netherlands, 2156/10, judgment 
25.7.2017 [Section III]

(See Article 6 § 3 (c) above, page 12)

ARTICLE 8

Respect for private life

Ban on wearing face covering in public: no vio-
lation

Dakir – Belgium, 4619/12, judgment 11.7.2017 
[Section II], Belcacemi and Oussar – Belgium, 
37798/13, judgment 11.7.2017 [Section II]

Facts – The applicants are Muslim women who 
complained about the fact that they were pre-
vented from wearing the full-face veil. The Law of 
1 June 2011 provides for punishment, by a fine and/
or imprisonment (up to a maximum of 200 EUR or 
seven days respectively), for the fact of concealing 
one’s face in places to which the public has access. 
Similar bans had already been issued by certain 
municipalities in the past.

The applicants had attempted to obtain annulment 
of one of the contested municipal by-laws before 
the Conseil d’État (case of Dakir), or of the 2011 Act 
before the Constitutional Court (case of Belcacemi 
and Oussar).

Law – Articles 8 and 9

(a) Legal basis and quality of law – With regard to 
the municipal by-laws at issue in the Dakir case, 
the applicant did not challenge the validity of their 
legal basis, but concentrated her criticism on the 
law that was subsequently enacted.

With regard to the Law of 1  June 2011, the Court 
did not find any arbitrariness in the Belgian Consti-
tutional Court’s reasoning. Using the same criteria 
as its own, the Constitutional Court had considered 
that the Law satisfied the requirements of fore-
seeability and precision, provided that the expres-
sion “places to which the public has access” was 

http://hudoc.echr.coe.int/eng?i=001-175139
http://hudoc.echr.coe.int/eng?i=001-175141
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interpreted as not including places of worship. In 
addition, the contested prohibition was worded in 
terms that were very close to those of the French 
law examined in the case of S.A.S. v. France.

(b) Legitimate aim – The aims pursued by the con-
tested municipal by-laws or the 2011 Law included: 
public safety, gender equality and a certain con-
ception of ‘living together’ in society. As in the 
S.A.S. v.  France judgment, the aim of ensuring the 
observance of the minimum requirements of life 
in society could be considered here as part of the 
“protection of the rights and freedoms of others”. 
Moreover, there was nothing to indicate that, in the 
Belgian context, greater weight had been attached 
to the aim of equality than to the other aims.

(c) Necessity of the ban in a democratic society – No 
specific arguments were developed against the 
municipal by-laws theoretically at issue in the Dakir 
case.

According to the preparatory work for the above 
Law and its analysis by the Constitutional Court, the 
elements of the problem giving rise to discussion in 
Belgium were very similar to those which had led to 
the adoption of the French ban that was examined 
in the S.A.S. v.  France judgment ([GC], 43835/11, 
1 July 2014, Information Note 176).

The Court therefore referred to the different consid-
erations in that judgment, and particularly to the 
following:

– the contested ban constituted a choice of society, 
a balance democratically struck by the legislature, 
which called for a certain reserve on the part of the 
Court;

– while it was true that the scope of the contested 
ban was broad, it did not affect the freedom to wear 
in public any garment or item of clothing – with or 
without a religious connotation – which did not 
have the effect of concealing the face;

– there was still no consensus among the member 
States of the Council of Europe on this matter, 
which justified granting them a very wide margin 
of appreciation.

Certain alleged specific features of the Belgian situ-
ation were dealt with as follows.

(i) The manner in which the rule was applied in the 
event of a breach (case of Belcacemi and Oussar) – 
The Belgian legislation admittedly differed from its 
French counterpart in that it provided, in addition 
to a fine, for the possibility of a prison sentence.

However, a prison sentence could only be imposed 
in the event of a repeat offence. In addition, the law 
had to be applied by the criminal courts in compli-
ance with the principle of proportionality and with 
the Convention, and the theoretical severity of the 
penalty of imprisonment was offset by the fact that 
it was not imposed automatically.

Furthermore, under Belgian law, the offence of con-
cealing one’s face in public was a “mixed” offence, 
falling under the scope of both criminal proceed-
ings and administrative action. In the latter context, 
however, alternative measures were possible and 
frequently taken in practice at municipal level.

For the remainder, the assessment in concreto of 
the proportionality of any penalty that might be 
imposed in respect of the contested ban was a 
task that fell to the domestic courts (the Court’s 
role being confined to ascertaining whether the 
respondent State had exceeded its margin of 
appreciation).

(ii) The allegation that the democratic process 
which had led to the prohibition of the full-face veil 
in Belgium had not taken full account of what was at 
stake (Dakir case) – Besides the fact that this criti-
cism did not directly concern the by-laws in ques-
tion but referred to the Law of 1  June 2011, the 
Court noted that the decision-making process with 
regard to the contested ban had taken several years 
and had been accompanied by a wide-ranging 
debate within the House of Representatives as well 
as by a detailed and thorough examination of all of 
the interests at stake by the Constitutional Court.

In conclusion, although it was controversial and 
undeniably posed risks in terms of promoting tol-
erance within society, the contested ban could, 
having regard to the margin of appreciation left to 
the respondent State, be regarded as proportionate 
to the aim pursued, namely the preservation of the 
conditions of “living together” as an element of the 
“protection of the rights and freedoms of others”. 
This conclusion held true with respect both to 
Article 8 of the Convention and to Article 9.

Conclusion: no violation (unanimously).

Article 14 combined with Article 8 or Article 9: The 
complaint of indirect discrimination was rejected, 
the measure having, for the same reasons as those 
set out above, an objective and reasonable justifi-
cation.

Conclusion: no violation (unanimously).

http://hudoc.echr.coe.int/eng?i=002-9952
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In the Dakir case the Court unanimously concluded 
that there had been a violation of Article  6 §  1 as 
the applicant had been denied access to a court as 
a result of excessive formalism.

Respect for private life, respect 
for home, positive obligations

Lack of regulation of thermal power plant oper-
ating in close vicinity to residential flats: viola-
tion

Jugheli and Others – Georgia, 38342/05, 
judgment 13.7.2017 [Section V]

Facts – Under section 4(2)(b) of the Environmental 
Permits Act of 15 December 1996 energy generat-
ing industrial activities, including thermal power 
plants, required an environmental permit issued by 
the Ministry of Environment based on an environ-
mental impact assessment study and an ecological 
expert report. However, the Act applied only to 
industrial activities commenced after its entry into 
force. For companies that had commenced their 
industrial activities before then, the deadline for 
submitting the environmental impact assessment 
studies was set at 1 January 2009.

At the material time the applicants lived in a block 
of flats in the city centre in close proximity (approx-
imately 4  metres) to a thermal power plant that 
provided the adjacent residential areas with elec-
tricity and heat. The plant had been in operation 
since 1939 but partially ceased generating power 
in 2001 owing to financial problems. According to 
the applicants, while operational the plant’s dan-
gerous activities were not subject to the relevant 
regulations and as a result emitted various toxic 
substances into the atmosphere that negatively 
affected their well-being.

Law – Article 8: Even assuming that the air pollution 
did not cause any quantifiable harm to the appli-
cants’ health, it may have made them more vulner-
able to various illnesses. Moreover, there could be 
no doubt that it had adversely affected their quality 
of life at home. There had thus been an interference 
with the applicants’ rights that reached a sufficient 
level of severity to bring it within the scope of 
Article 8 of the Convention.

The crux of the matter in the instant case was the 
virtual absence (until 2009) of a regulatory frame-
work applicable to the plant’s dangerous activities 
and the failure to address the resultant air pollution 

that negatively affected the applicants’ rights under 
Article 8.

In the context of dangerous activities in particular, 
States have an obligation to set in place regulations 
geared to the specific features of the activity in 
question, especially with regard to the level of risk 
potentially involved. Such regulations must govern 
the licensing, setting-up, operation, security and 
supervision of the activity and must make it com-
pulsory for all concerned to take practical measures 
to ensure the effective protection of citizens whose 
lives might be endangered by the inherent risks. 
The virtual absence of any legislative and admin-
istrative framework applicable to the potentially 
dangerous activities of the plant in the present case 
had enabled it to operate in the immediate vicin-
ity of the applicants’ homes without the necessary 
safeguards to avoid or at least minimise the air pol-
lution and its negative impact upon the applicants’ 
health and well-being, which had been confirmed 
by the expert examinations commissioned by the 
domestic courts. The situation had been exacer-
bated by the fact that, despite ordering the plant to 
install the relevant filtering and purification equip-
ment to minimise the impact of toxic emissions 
on the residents of the building, no effective steps 
were taken by the competent authorities to follow 
up on that instruction.

In these circumstances, the respondent State had 
not succeeded in striking a fair balance between 
the interests of the community in having an oper-
ational thermal power plant and the applicants’ 
effective enjoyment of their right to respect for 
their home and private life.

Conclusion: violation (unanimously).

Article  41: EUR 4,500 in respect of non-pecuniary 
damage.

(See also Fadeyeva v. Russia, 55723/00, 9 June 2005, 
Information Note  76; Di Sarno and Others v.  Italy, 
30765/08, 10 January 2012, Information Note 148; 
and the Factsheet on the Environment and the 
ECHR)

ARTICLE 9

Freedom of thought

Dismissal of alien’s application for citizen-
ship following discretionary assessment of his 
loyalty to the State: Article 9 not applicable

http://hudoc.echr.coe.int/eng?i=001-175153
http://hudoc.echr.coe.int/eng?i=002-3813
http://hudoc.echr.coe.int/eng?i=002-169
http://www.echr.coe.int/Documents/FS_Environment_ENG.pdf
http://www.echr.coe.int/Documents/FS_Environment_ENG.pdf
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Boudelal – France, 14894/14, 
decision 13.6.2017 [Section V]

Facts – The applicant, an Algerian national who was 
born before his country’s independence and law-
fully resident in France since 1967, applied in 2009 
for the reinstatement of his French nationality. His 
application was denied on account of information 
held on him by the authorities (which described 
him in particular as the organiser of a pro-Palestin-
ian association regarded as the “local branch [of an 
organisation] close to the ideology of Hamas”, and 
he had also relayed the words of a Hamas member 
during a demonstration). In dismissing his appeal, 
the Administrative Court of Appeal noted that this 
information cast doubt on his loyalty to France. 
The applicant disputed those grounds, which 
amounted in his view to imposing a sanction for his 
commitment to an association and to the creation 
of a “thought-crime”.

Law – Articles 9, 10 and 11: In the Petropavlovskis 
v.  Latvia judgment (44230/06, 13  January 2015, 
Information Note 181), the Court had emphasised 
that (i)  the choice of criteria for a naturalisation 
procedure were not in principle subject to any 
specific rules of international law, and States were 
free to grant or deny naturalisation requests, and 
that (ii) while in certain circumstances arbitrary or 
discriminatory decisions in the area of nationality 
could raise human rights issues, neither the Euro-
pean Convention nor international law in general 
provided for a right to acquire a specific nationality.

Differences in context aside, the two cases had sim-
ilarities:

(a) Like Latvian law, French law did not guaran-
tee aliens an unconditional right to obtain French 
nationality, but subjected it to the condition of 
loyalty of the applicant, as assessed by the author-
ities.

(b) That assessment did not relate to loyalty to the 
government currently in power, but loyalty to the 
State.

(c) Safeguards against arbitrariness were ensured 
by obliging the authorities to give reasons for their 
refusals and by the availability of judicial remedies 
(the applicant had been afforded those safeguards).

(d) The refusal in question had not been accompa-
nied by any other measure and was not punitive in 
nature: the authority had in fact merely noted that 
one of the criteria under domestic law for natural-
isation or reinstatement of French nationality was 
not satisfied.

(e) The applicant had been able, both before and 
after the refusal, to express his opinions freely, take 
part in demonstrations and join the associations of 
his choosing.

(f ) As to the alleged chilling effect of the measure 
on his exercise of the rights secured by Articles 9, 10 
and 11 of the Convention, this allegation was not 
substantiated (moreover, there was no evidence in 
the file that he had renounced his commitment to 
the association or the expression of his opinions fol-
lowing that measure).

Accordingly the Court came to the same conclu-
sion in the present case as in Petropavlovskis: as the 
applicant had not been prevented from expressing 
his opinions or from taking part in any gathering or 
movement, Articles 9, 10 and 11 of the Convention 
were not applicable.

Conclusion: inadmissible (incompatibility ratione 
materiae).

Manifest religion or belief

Ban on wearing face covering in public: no vio-
lation

Dakir – Belgium, 4619/12, judgment 11.7.2017 
[Section II], Belcacemi and Oussar – Belgium, 
37798/13, judgment 11.7.2017 [Section II]

(See Article 8 above, page 13)

ARTICLE 10

Freedom of expression

Dismissal of alien’s application for citizen-
ship following discretionary assessment of his 
loyalty to the State: Article 10 not applicable

Boudelal – France, 14894/14, 
decision 13.6.2017 [Section V]

(See Article 9 above, page 16)

ARTICLE 11

Freedom of peaceful assembly, 
freedom of association

Dismissal of alien’s application for citizen-
ship following discretionary assessment of his 
loyalty to the State: Article 11 not applicable

http://hudoc.echr.coe.int/eng?i=001-175568
http://hudoc.echr.coe.int/eng?i=002-10322
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Boudelal – France, 14894/14, 
decision 13.6.2017 [Section V]

(See Article 9 above, page 16)

ARTICLE 14

Discrimination (Article 8)

Reduction in damages award on grounds of sex 
and age of claimant: violation

Carvalho Pinto de Sousa Morais – Portugal, 
17484/15, judgment 25.7.2017 [Section IV]

Facts – The applicant, who had been diagnosed 
with a gynaecological disease, brought a civil 
action against a hospital for clinical negligence fol-
lowing an operation for her condition. The Admin-
istrative Court ruled in her favour and awarded her 
compensation. On appeal the Supreme Administra-
tive Court upheld the first-instance judgment but 
reduced the amount of damages.

In the Convention proceedings, the applicant com-
plained that the Supreme Administrative Court’s 
judgment in her case had discriminated against her 
on the grounds of her sex and age. She complained, 
in particular, about the reasons given by the court 
for reducing the award and about the fact that it 
had disregarded the importance of a sex life for her 
as a woman.

Law – Article 14 in conjunction with Article 8: The 
advancement of gender equality was a major goal 
for the member States of the Council of Europe and 
very weighty reasons would have to be put forward 
before a difference of treatment could be regarded 
as compatible with the Convention. In particular, 
references to traditions, general assumptions, or 
prevailing social attitudes in a particular country 
were insufficient justification for a difference in 
treatment on the grounds of sex. The issue with 
stereotyping of a certain group in society lay in the 
fact that it prohibited the individualised evaluation 
of their capacity and needs.

The Supreme Administrative Court had confirmed 
the findings of the first-instance court but consid-
ered that the applicant’s physical and mental pain 
had been aggravated by the operation, rather than 
considering that it had resulted exclusively from 
the injury during surgery. It relied on the fact that 
the applicant was “already fifty years old at the time 
of the surgery and had two children, that is, an age 
when sexuality is not as important as in younger 

years, its significance diminishing with age” and the 
fact that she “probably only needed to take care of 
her husband”, considering the age of her children.

The question at issue was not considerations of 
age or sex as such, but rather the assumption that 
sexuality was not as important for a fifty-year old 
woman and mother of two children as for someone 
of a younger age. That assumption reflected a tradi-
tional idea of female sexuality as being essentially 
linked to child-bearing purposes and thus ignored 
its physical and psychological relevance for the 
self-fulfilment of women as people. Apart from 
being judgemental, it omitted to take into consid-
eration other dimensions of women’s sexuality in 
the concrete case of the applicant. The Supreme 
Administrative Court had, in other words, made a 
general assumption without attempting to look at 
its validity in the concrete case.

The wording of the Supreme Administrative Court’s 
judgment could not be regarded as an unfortu-
nate turn of phrase. The applicant’s age and sex 
appeared to have been decisive factors in the final 
decision, introducing a difference in treatment 
based on those grounds.

The Court noted the contrast between the appli-
cant’s case and the approach that had been taken 
by the Supreme Court of Justice in two judgments 
of 2008 and 2014 in which two male patients aged 
55 and 59 respectively had alleged medical mal-
practice. In those judgments the Supreme Court of 
Justice found that the fact that the men could no 
longer have normal sexual relations had affected 
their self-esteem and resulted in a “tremendous 
shock” and “strong mental shock”. In assessing the 
quantum of damages it took into consideration the 
fact that the men could not have sexual relations 
and the effect that had had on them, regardless of 
their age, of whether or not the plaintiffs already 
had children, or of any other factors.

Conclusion: violation (five votes to two).

Article  41: EUR 3,250 in respect of non-pecuniary 
damage.

Discrimination (Articles 8 and 9)

Alleged indirect discrimination underlying ban 
on wearing face covering in public: no violation

Dakir – Belgium, 4619/12, judgment 11.7.2017 
[Section II], Belcacemi and Oussar – Belgium, 
37798/13, judgment 11.7.2017 [Section II]

(See Article 8 above, page 13)

http://hudoc.echr.coe.int/eng?i=001-175659


Information Note 209  July 2017  Article 35  Page 18

ARTICLE 35

ARTICLE 35 § 1

Exhaustion of domestic remedies, 
effective domestic remedy

Complaints relating to conditions of detention 
following introduction of new domestic rem-
edies in response to Neshkov and Others pilot 
judgment: inadmissible

Atanasov and Apostolov – Bulgaria, 65540/16 
and 22368/17, decision 27.6.2017 [Section V]

Facts – In its pilot judgment in Neshkov and Others 
v. Bulgaria (36925/10 et al., 27 January 2015, Infor-
mation Note  181), the Court required Bulgaria to 
put in place a combination of effective preventive 
and compensatory remedies in respect of the poor 
conditions of detention in Bulgarian correctional 
facilities.

In January 2017 new legislation (Act of 25 January 
2017 amending the Execution of Punishments and 
Pre-Trial Detention Act 2009) was introduced in 
response to the pilot judgment. The new legislation 
amended the definition of inhuman and degrading 
treatment in relation to conditions of detention; 
laid down a requirement that each inmate have at 
least 4  square metres of living space; introduced 
more flexibility in the allocation and re-allocation of 
convicted prisoners to correctional facilities and in 
the imposition and modification of prison regimes; 
widened the scope for early conditional release; 
and introduced dedicated preventive and compen-
satory remedies in respect of poor conditions of 
detention.

At the same time, the Bulgarian authorities carried 
out a programme of works in correctional facilities, 
refurbishing many of them and putting into oper-
ation two new closed-type prison hostels with a 
total capacity of 540 inmates. As a result of that pro-
gramme and of the drop in the number of prisoners 
in the country the overcrowding in some parts of 
the correctional system noticeably receded.

Both applicants were convicted prisoners who 
complained under Article  3 of the Convention of 
their conditions of detention.

Law – Article  35 §  1: The Court had to examine 
whether the new remedies created as a result of 
the amendment of the 2009 Act were effective and 
complied with the precepts set out in Neshkov and 
Others, and whether the applicants were required 

to have recourse to those remedies in order to 
comply with Article 35 § 1 of the Convention. Since 
the remedy had been put in place in response to a 
pilot judgment, it could be taken into account even 
though it was not yet in force when the applica-
tions were lodged.

(a) Preventive remedy – The preventive remedy 
(new sections 276 to 283 of the 2009 Act) afforded 
inmates the possibility to enjoin the prison author-
ities to refrain from, end or prevent torture or 
cruel, inhuman or degrading treatment, includ-
ing through the various ways in which conditions 
of detention could fall short of the requirements 
of Article  3 of the Convention. Applications were 
heard before an administrative court in adversarial 
judicial proceedings in the inmate’s presence. The 
procedure was intended to be simple and speedy 
and did not place an undue evidential burden on 
the inmate as the court was required to establish 
the facts of its own motion by resorting to all pos-
sible sources of information. If well-founded, an 
application had to result in an injunction requiring 
the prison authorities to take, within a certain time, 
specific steps to prevent or end the breach. Lastly, 
in view of the improvement of the overcrowding 
situation in Bulgarian correctional and pre-trial 
detention facilities and the likelihood that that sit-
uation would remain manageable, such injunctions 
did not at this juncture appear hard or impossible 
to comply with in cases of overcrowding.

(b) Compensatory remedy – The compensatory 
remedy (new sections 284 to 286 of the 2009 
Act) enabled inmates or former inmates to seek 
damages before an administrative court in respect 
of their conditions of detention. As with the preven-
tive remedy, claims were heard before an admin-
istrative court, the remedy was simple to use and 
did not place an undue evidentiary burden on the 
inmate. There was nothing to suggest that claims 
would not be heard within a reasonable time. The 
criteria for examining inmates’ claims appeared to 
be fully in line with the principles flowing from the 
Court’s case-law under Article 3 of the Convention, 
including that conditions of detention and their 
effect on the inmate must be assessed as a whole – 
and be regarded as a continuing situation rather 
than a string of unrelated actions and omissions – 
and that poor conditions of detention must be pre-
sumed to cause non-pecuniary damage. As regards 
quantum, the new remedy did not lay down a scale 
for the sums to be awarded in respect of non-pe-
cuniary damage and would thus have to be deter-

http://hudoc.echr.coe.int/eng?i=001-175974
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mined under the general rule under Bulgarian 
tort law – in equity. It could not be assumed that 
the Bulgarian courts would not give proper effect 
to the new statutory provisions or fail to develop 
a coherent body of case-law in their application. 
They should, however, be careful to apply them in 
conformity with the Convention and the Court’s 
case-law.

In conclusion, the two new remedies, which were 
meant to operate in parallel, could be regarded as 
effective with respect to inhuman or degrading 
conditions of detention in correctional and pre-trial 
detention facilities in Bulgaria and the applicants 
were therefore required to exhaust them.

Conclusion: inadmissible (failure to exhaust domes-
tic remedies).

ARTICLE 35 § 2 (b)

Matter already examined by the Court

Development in Court’s jurisprudence did not 
constitute “relevant new information” for pur-
poses of Article 35 § 2 (b): inadmissible

Harkins – United Kingdom, 71537/14, 
decision 15.6.2017 [GC]

Facts – The applicant faced extradition from the 
United Kingdom to the United States, accused of 
killing a man during an attempted armed robbery.

In 2007 he lodged an application with the Court, 
complaining that his extradition would be in breach 
of Article  3 of the Convention on account of the 
risk that if convicted he would face, inter alia, a 
mandatory sentence of life imprisonment without 
the possibility of parole. In January 2012 the Court 
gave judgment in Harkins and Edwards v. the United 
Kingdom. It found, that a mandatory life sentence 
without the possibility of parole would not be grossly 
disproportionate. The applicant was not extradited 
and brought further domestic proceedings.

In his second application to the Court, the applicant 
complained that his extradition to the US to face a 
mandatory sentence of life imprisonment without 
parole would be in breach of Article  3 since the 
sentencing and clemency regime in Florida did not 
satisfy the mandatory procedural requirements 
identified by the Grand Chamber in Vinter and 
Others v. the United Kingdom and that the imposi-
tion of a mandatory sentence of life imprisonment 
without parole would be grossly disproportionate. 
He further complained under Article  6 that the 

imposition of such a sentence would constitute a 
flagrant denial of justice.

Law

Article  35 §  2  (b): An application would generally 
fall foul of the first limb of Article 35 § 2 (b) where 
an applicant had previously brought an applica-
tion which related essentially to the same person, 
the same facts and raised the same complaints. 
Contrary to the applicant’s submission, his Article 3 
complaint was substantially the same as that raised 
in his previous application and the facts upon 
which his original complaint was based had not 
changed. The applicant contended that there was 
relevant new information in the form of the Court’s 
judgments in Vinter, Trabelsi v. Germany and Murray 
v.  the Netherlands and the reconsideration of his 
complaints at the domestic level in light of the first 
two of those judgments.

The new domestic proceedings had been based on 
the Court’s judgments in Vinter and Trabelsi, both 
of which had been handed down following the 
judgment in Harkins and Edwards. Therefore, while 
the facts of the case had not changed, it could not 
be said that the arguments raised by the appli-
cant in the new domestic proceedings had been 
the subject of previous examination by the Court. 
Nevertheless, the sole question before the domes-
tic court was whether those judgments had suffi-
ciently developed the case-law so as exceptionally 
to permit it under the domestic rules to reopen its 
final determination. Having answered that question 
in the negative, the domestic court had declined to 
reopen the case. As such, the question of whether 
the recent domestic proceedings constituted rele-
vant new information was inextricably linked to the 
question of whether the development of the Court’s 
case-law constituted new relevant information.

The principle purpose of the admissibility criterion 
laid down in the first limb of Article 35 § 2 (b) was 
to serve the interests of finality and legal certainty 
by preventing an applicant from seeking, through 
lodging a fresh application, to appeal against pre-
vious judgments or decisions. Legal certainty con-
stituted one of the fundamental elements of the 
rule of law, which required that, when a court had 
finally determined an issue, its ruling should not 
be called into question. If that were not the case, 
the parties would not enjoy the certainty or stabil-
ity of knowing that a matter had been subject to a 
final disposal by the Court. It was precisely for that 
reason that Rule 80 of the Rules of Court restricted 

http://hudoc.echr.coe.int/eng?i=001-175502
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the circumstances in which a party might seek revi-
sion of a final judgment to the discovery of a fact 
which might by its nature have a decisive influence 
and which was unknown to the Court and could 
not possibility have been known to that party at 
the date of the judgment.

In addition to serving the interests of finality and 
legal certainty, Article  35 §  2  (b) also marked out 
the limits of the Court’s jurisdiction. In dealing with 
applications which had already been submitted to 
another procedure of international investigation or 
settlement, Article  35 §  2  (b) excluded its jurisdic-
tion in relation to any application falling within its 
scope. Although the Court had not made specific 
reference to jurisdiction or competence in its case-
law concerning applications which were substan-
tially the same as matters it had already decided, it 
saw no logical reason for treating the two situations 
provided for in Article 35 § 2 (b) differently.

The development in the Court’s jurisprudence did 
not constitute “relevant new information” for the 
purposes of Article 35 § 2 (b). The Court’s case-law 
was constantly evolving and if these jurisprudential 
developments were to permit unsuccessful appli-
cants to reintroduce their complaints, final judg-
ments would continually be called into question 
by the lodging of fresh applications. That would 
have the consequence of undermining the strict 
grounds set out in Rule 80, as well as the credibil-
ity and authority of those judgments. In addition, 
the principle of legal certainty would not apply 
equally to both parties, as only an applicant, on the 
basis of subsequent jurisprudential developments, 
would effectively be permitted to “reopen” previ-
ously examined cases. Accordingly, the applicant’s 
Article 3 complaints were substantially the same as 
the complaints already examined by the Court in 
Harkins and Edwards.

Conclusion: inadmissible (matter already examined 
by Court).

Article  6: It had not been excluded that an issue 
might exceptionally be raised under Article 6 in an 
extradition decision in circumstances where the 
fugitive had suffered or risked suffering a flagrant 
denial of a fair trial in the requesting country. A fla-
grant denial of justice was a stringent test of unfair-
ness which went beyond mere irregularities or lack 
of safeguards in the trial procedures such as might 
result in a breach of Article  6 if occurring within 
the Contracting State. What was required was a 
breach of the principles of a fair trial guaranteed by 

Article 6 which was so fundamental as to amount to 
a nullification, or destruction of the very essence, of 
the right guaranteed by that Article.

As to the burden of proof, it was for the applicant 
to adduce evidence capable of proving that there 
were substantial grounds for believing that, if he 
were removed from a Contracting State, he would 
be exposed to a real risk of being subject to a fla-
grant denial of justice. Where such evidence was 
adduced, it was for the Government to dispel any 
doubts about it. The applicant had relied solely 
on the mandatory nature of the sentence of life 
imprisonment without parole. That sentence would 
follow from a trial process which the applicant had 
not suggested would be in itself unfair. The facts of 
the present case did not disclose any risk that the 
applicant would suffer a flagrant denial of justice 
within the meaning of Article 6 in the US.

Conclusion: inadmissible (manifestly ill-founded).

(See Harkins and Edwards v.  the United Kingdom, 
9146/07 and 32650/07, 17  January 2012, Infor-
mation Note  148; Vinter and Others v.  the United 
Kingdom, 66069/09 et al., 9 July 2013, Information 
Note 165; Trabelsi v. Germany, 41548/06, 13 October 
2011; and Murray v. the Netherlands [GC], 10511/10, 
26  April 2016, Information Note  195. See also 
Othman (Abu Qatada) v.  the United Kingdom, 
8139/09, 17  January 2012, Information Note  148; 
and Kafkaris v.  Cyprus (dec.), 21906/04, 11  April 
2006, Information Note 86)

ARTICLE 35 § 3 (a)

Competence ratione materiae

Referendum on Scottish Independence did not 
fall within scope of Article  3 of Protocol No.  1: 
inadmissible

Moohan and Gillon – United 
Kingdom, 22962/15 and 23345/15, 
decision 13.6.2017 [Section I]

Facts – In October 2012 the Scottish and United 
Kingdom Governments signed an agreement on a 
referendum on independence for Scotland. Under 
the Scottish Independence Referendum Franchise 
Act, convicted prisoners in detention were prohib-
ited from voting. The applicants, British nationals 
serving sentences of life imprisonment for murder, 
petitioned for judicial review of the Franchise Act. 
The petitions were dismissed and appeals refused. 
The independence referendum took place in Sep-
tember 2014.

http://hudoc.echr.coe.int/eng?i=002-74
http://hudoc.echr.coe.int/eng?i=002-74
http://hudoc.echr.coe.int/eng?i=002-7652
http://hudoc.echr.coe.int/eng?i=002-7652
http://hudoc.echr.coe.int/eng?i=001-106923
http://hudoc.echr.coe.int/eng?i=002-10993
http://hudoc.echr.coe.int/eng?i=002-44
http://hudoc.echr.coe.int/eng?i=002-3310
http://hudoc.echr.coe.int/eng?i=001-175572
http://hudoc.echr.coe.int/eng?i=001-175572


Information Note 209  July 2017  Article 35  Page 21

Before the European Court, the applicants com-
plained under Article  10 of the Convention and 
Article 3 of Protocol No. 1 that they were subject to 
a blanket ban on voting in the independence ref-
erendum.

Law

Article  3 of Protocol No.  1: The principle question 
was whether the independence referendum could 
be considered to fall within the scope of Article 3 of 
Protocol No. 1. To date, the Court and former Com-
mission had unequivocally held that the Article was 
limited to elections concerning the choice of legis-
lature and did not apply to referendums. It was true, 
as observed domestically, that in the independence 
referendum the people of Scotland were effec-
tively voting to determine the type of legislature 
that they would have. Consequently, at first glance 
it might appear anomalous for such a referendum 
to fall outside the sphere of protection provided 
by Article 3 of Protocol No. 1, while elections con-
cerning the choice of the legislature fell within it. 
However, such a conclusion was consistent with the 
wording of the Article and its consistent interpreta-
tion by the Convention organs.

Given that there were numerous ways of organis-
ing and running electoral systems and a wealth 
of differences in historical development, cultural 
diversity and political thought within Europe which 
it was for each Contracting State to mould into 
their own democratic vision, the possibility that a 
democratic process described as a referendum by 
a Contracting State could potentially fall within 
the ambit of Article  3 of Protocol No.  1 was not 
excluded. However, in order to do so the process 
would need to take place at reasonable intervals by 
secret ballot, under conditions which would ensure 
the free expression of the opinion of the people in 
the choice of the legislature.

Conclusion: inadmissible (incompatible ratione 
materiae).

Article  10 of the Convention: The Convention 
organs had repeatedly found that Article 10 did not 
protect the right to vote, either in an election or a 
referendum.

Conclusion: inadmissible (incompatible ratione 
materiae).

(See X v. the United Kingdom (dec.), 7096/75, 
3 October 1975)

Abuse of the right of application

Disclosure by applicant’s lawyers of unilateral 
declaration and of friendly settlement: admissi-
ble; inadmissible

Eskerkhanov and Others – Russia, 18496/16 
et al., judgment 25.7.2017 [Section III]

Facts – In the Convention proceedings, all three 
applicants complained under Article 3 of the con-
ditions of their pre-trial detention and in the van 
which transported them from prison to the court-
house.

In the first applicant’s case, the Government issued 
a unilateral declaration and asked the Court to 
strike the application out of its list. The first appli-
cant’s lawyer subsequently disclosed the terms of 
the declaration to the media, which published the 
information on their websites. In the light of that 
development, the Government withdrew its decla-
ration.

In the case of the second and third applicants, their 
lawyer informed several media outlets of the details 
of friendly-settlement negotiations that had taken 
place between the Government and the two appli-
cants. That information was published by the media 
on their websites.

In their submissions to the Court, the Government 
asked for all three applications to be struck out 
for abuse of the right to individual petition as the 
friendly-settlement process was confidential and, 
in the first applicants’ case, a unilateral declaration 
should be assimilated to that process.

Law – Article 35 § 3 (a): According to Article 39 § 2 
of the Convention friendly-settlement negotia-
tions are confidential and Rule 62 § 2 of the Rules 
of Court further states that no written or oral com-
munication and no offer or concession made in the 
framework of an attempt to secure a friendly settle-
ment may be referred to or relied on in contentious 
proceedings.

However, as clearly stated in the rules, a distinction 
must be drawn between, on the one hand, decla-
rations made in the context of strictly confidential 
friendly-settlement proceedings and, on the other, 
unilateral declarations made by a respondent Gov-
ernment in public and adversarial  proceedings 
before the Court, even though the material 
outcome of those procedures may be similar.

It was therefore important to distinguish the pro-
cedures launched in the cases in question. In the 
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first applicant’s case, no friendly-settlement nego-
tiations were put in place and the Government 
had made a declaration of its own motion. The 
Government’s preliminary objection was therefore 
rejected and the application declared admissible.

Conclusion: preliminary objection dismissed (unan-
imously).

In the cases of the second and third applicants, 
Article 39 of the Convention and Rule 62 § 2 were 
explicitly cited and a proper procedure of friend-
ly-settlement negotiations launched. The infor-
mation in Russian enclosed with the Court’s letter 
to the two applicants made it clear that all friend-
ly-settlement negotiations were strictly confiden-
tial. The applicants and their representative should 
therefore have complied with that requirement and 
had not advanced any justification for not doing so. 
Accordingly, such conduct amounted to an inten-
tional breach of the rule of confidentiality, which 
had to be considered as an abuse of the right of 
individual application.

Conclusion: applications of second and third appli-
cants inadmissible (abuse of the right of petition).

On the merits, the Court unanimously found a 
violation of Article 3 and of Article 5 § 4 in the first 
applicant’s case and awarded him EUR 6,000 in 
respect of non-pecuniary damage.

ARTICLE 37

Striking out applications, 
respect for human rights

Individual and general measures taken pursu-
ant to Rutkowski and Others pilot judgment in 
length-of-proceedings cases: struck out

Załuska, Rogalska and Others – Poland, 
53491/10 et al., decision 20.6.2017 [Section I]

Facts – In its pilot judgment in Rutkowski and 
Others v. Poland (72287/10, 7 July 2015, Information 
Note  187) the Court found a violation of Articles 
6 § 1 and 13 of the Convention on account of the 
length of judicial proceedings and the lack of an 
effective domestic remedy for such complaints. As 
regards the Article 6 complaint it noted that while 
Poland had recognised the need to take action to 
expedite and modernise the procedure, further, 
consistent long-term efforts were required. As 
to the Article  13 complaint, although Polish law 
afforded a compensatory remedy under a Law of 

17  June 2004 (2004 Act) for undue delays in pro-
ceedings, the level of compensation awards made 
by the domestic courts was generally inadequate. 
In these circumstances, it indicated general meas-
ures under Article  46 of the Convention requiring 
Poland to secure through appropriate legal or other 
measures, the national courts’ compliance with the 
relevant principles under Article 6 § 1 and Article 13.

On 30 November 2016 the Government passed leg-
islation (the 2016 Amendment) amending the 2004 
Act so as to require the domestic courts to apply the 
Act in accordance with the standards deriving from 
the Convention. In response to two specific failings 
of Polish practice that had been identified by the 
Court in Rutkowski and Others, the 2016 Amend-
ment also (i) required the domestic courts to assess 
the reasonableness of the length of proceedings as 
a whole (rather than in fragments as had been the 
practice up till then) and (ii) set minimum levels for 
awards of compensation in length-of-proceedings 
cases.

The 400 applications in the instant case, which 
also concerned length-of-proceedings complaints 
under Article 6 § 1 and Article 13, were communi-
cated to the Government after the pilot judgment 
had been delivered. The Government subsequently 
submitted a series of unilateral declarations 
acknowledging a violation of those provisions, 
offering compensation and making a series of pro-
posals regarding general measures to speed up 
judicial proceedings in Poland. A majority of the 
applicants accepted the Government’s offer of com-
pensation but a substantial minority  considered 
that they should be awarded significantly higher 
levels of compensation.

Law – Article 37 § 1: In deciding whether the appli-
cations should be struck out following the unilat-
eral declarations, the Court had to have regard not 
only to the applicants’ situation vis-à-vis individual 
measures taken by the State but also to measures 
aimed at resolving the general underlying defect in 
the domestic legal order identified in the principal 
judgment as the source of the violation.

(a) Individual measures – The sums offered by the 
Government amounted on average to 50-60% of 
what would have been the Court’s award if there 
had been no remedy in Poland. As regards those 
applicants who had not accepted the Govern-
ment’s offer, the Court considered that in cases 
involving, as here, many similarly situated victims a 
unified approach was called for in order to ensure 
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that the applicants remained aggregated and that 
no disparity in the level of the awards would have a 
divisive effect on the applicants.

(b) General measures – The Polish Government, by 
the various measures adopted in implementation 
of the pilot judgment and promised legislative 
actions stated in their unilateral declarations, had 
demonstrated an active and reliable commitment 
to take measures intended to remedy the systemic 
defects in the Polish legislation and judicial practice 
identified by the Court. While, by virtue of Article 46 
of the Convention, it was for the Committee of 
Ministers to evaluate the general measures taken 
by the Government and their implementation as 
far as the supervision of the Court’s judgment was 
concerned, the Court in exercising its own power 
to decide whether to strike the cases out of the list 
could not but rely on the Government’s actual and 
promised remedial action as an important positive 
factor going to the issue of “respect for human 
rights as defined in the Convention and the Proto-
cols thereto”.

Having regard to the object of the pilot judgment 
and the fact that within some 15  months after it 
becoming final the respondent State had intro-
duced general measures in the interests of other 
persons similarly affected, as well as committed 
itself to taking such necessary measures in the 
future, the Court was satisfied that the settlement 
was based on respect for human rights as defined 
in the Convention and its Protocols. Accordingly, it 
found no reason to justify a continued examination 
of the applications.

Conclusion: struck out (unanimously).

ARTICLE 1 OF PROTOCOL No. 1

Deprivation of property

Confiscation on grounds of strict liability where 
innocent owner could seek compensation from 
guilty party for breach of contract: no violation

S.C. Service Benz Com S.R.L. – Romania, 
58045/11, judgment 4.7.2017 [Section IV]

Facts – In 2010 two oil tankers belonging to the 
applicant company were confiscated in the context 
of an offence committed by one of the company’s 
customers (which had misrepresented the nature 
of the goods carried to avoid payment of excise 
duty on fuel). The applicant’s alleged ignorance was 

not accepted as a defence. The domestic court also 
found that as the carrier it had a duty of diligence.

Since 2006 the Constitutional Court had validated 
the penalty of automatic confiscation, having 
regard to the possibility for the property owner to 
bring proceedings against the other party to the 
contract.

Law – Article 1 of Protocol No. 1

(a) Nature, legality, and legitimate aim of the interfer-
ence – Being a final measure without any possibil-
ity of restitution, the confiscation of the applicant 
company’s oil tankers constituted a deprivation of 
property. Its legal basis was Article 220 §§ 1-k and 
2-b of the Tax Procedure Code and the relevant pro-
visions pursued a general-interest aim (sanction for 
tax fraud).

(b) Proportionality – In view of the offence giving 
rise to the sanction (undeclared carriage of goods 
liable for excise duty), the property confiscated (oil 
tankers) was not unrelated to the prevention of tax 
fraud that the legal provisions sought to achieve.

Under the relevant provisions, the confiscation of 
the means of transport was mandatory. The appeal 
court had thus taken the view that it was not appro-
priate to make a distinction as to whether the 
means of transport belonged to the offender or to a 
third party, or if the latter, to take into consideration 
that party’s personal conduct or the nature of its 
connection with the offence.

It thus had to be ascertained whether the applicant 
company had had a remedy enabling it to assert its 
defence of good faith more effectively.

The Constitutional Court had been called upon in a 
number of cases to examine the impugned provi-
sions in the light of the argument that they author-
ised confiscation of property that did not belong to 
the offender. In its decision no. 685 of 2006, it had 
found that criticism unfounded, taking the view: 
(1)  that by entrusting the vehicle to the customer, 
the owner had assumed the risk that the latter 
might misuse it; (2)  that it remained open to the 
owner to claim compensation from the offender, 
through legal action on the basis of the contract 
between them; and (3) that a different interpreta-
tion would easily allow the law to be circumvented.

Well before the facts of the present case, the Con-
stitutional Court had thus confirmed the existence 
of a remedy that could be used by the owner of 
the confiscated means of transport against the 
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offender, on the basis of the general rules of con-
tractual liability.

That case-law of the Constitutional Court, which 
provided an authoritative interpretation of domes-
tic law, sufficed for it to be concluded that the 
remedy in question was effective. Moreover, that 
approach had been expressly enshrined in legisla-
tion on the carriage of goods, through Article 1961 
§  3 of the New Civil Code (which had been made 
public in July 2009, even though it had only come 
into force a few months after the end of the judicial 
proceedings brought by the applicant company).

In cases where the European Court had found 
remedies of that kind to be ineffective, it was for 
reasons related to the particular circumstances of 
the case (for example, the insolvency or winding-up 
of the liable company, a serious risk of insolvency 
on account of the harsh fines imposed on the per-
petrators of fraud, the death of the offender or the 
absence of domestic court practice in such matters).

As no particular circumstance of that nature had 
been relied on by the applicant company, there was 
no need to call into question the effectiveness of 
the judicial remedy available to it, by which it could 
seek compensation for the damage sustained. A fair 
balance had thus been struck between respect for 
its rights and the general interest.

Conclusion: no violation (four votes to three).

(See in the same vein (no violation): Sulejmani 
v.  “the former Yugoslav Republic of Macedonia”, 
74681/11, 28 April 2016; or by contrast (violation): 
Andonoski v. “the former Yugoslav Republic of Mace-
donia”, 16225/08, 17 September 2015, Information 
Note 188)

ARTICLE 2 OF PROTOCOL No. 7 

Right of appeal in criminal matters

Refusal, owing to unforeseeable application of 
rules of criminal procedure, of leave to appeal 
against conviction: violation

Rostovtsev – Ukraine, 2728/16, 
judgment 25.7.2017 [Section IV]

Facts – The applicant, who was unrepresented at 
his trial, was convicted of the illegal purchase and 
possession of drugs, an offence under Article  309 

1. Article 394 § 2 of the Code of Criminal Procedure provides: “No appeal may be lodged against a trial court judgment on the grounds 
that the appellant contests circumstances which were uncontested by the parties at the trial and which the trial court ruled it was 
unnecessary to examine under Article 349 § 3 of this Code”.

§  2 of the Criminal Code, and given a prison sen-
tence. He sought to appeal on the grounds that he 
should have been charged with the lesser offence 
of breaking the rules related to the purchase and 
circulation of drugs and analogous products under 
Article 320 of the Criminal Code. However, he was 
denied leave to appeal after the court of appeal 
noted that, because he had admitted the circum-
stances of the offence at his trial, he was precluded 
by Article  394 §  2 of the Code of Criminal Proce-
dure 1 from appealing.

In the Convention proceedings, the applicant com-
plained under Article 2 of Protocol No. 7 that he had 
been deprived of his right to appeal and, in particu-
lar, to challenge the legal classification of the acts 
he had admitted to committing.

Law – Article 2 of Protocol No. 7: It was uncontested 
that in principle the applicant had the right to have 
his case examined on appeal and that he had been 
unable to do so because he had admitted to the 
circumstances on which his conviction was based, 
thereby accepting the use of an abridged form of 
proceedings. However, although the applicant’s 
admission may have amounted to a waiver of some 
of his procedural rights, it was also uncontested 
that any such waiver did not encompass the right 
to appeal on the grounds of the legal classification 
of his acts. This was precisely the grounds of his 
appeal. Accordingly, it could not be said that the 
applicant had waived his right to appeal.

The court of appeal explicitly referred to the legal 
classification of the applicant’s acts as one of the 
grounds on which the decision was not amenable 
to appeal and its conclusions were endorsed by the 
Higher Specialised Civil and Criminal Court (HSC). 
However, that position was in direct contradiction 
with the Government’s interpretation of the rele-
vant domestic legal provisions and with the HSC’s 
case-law cited by the Government, according to 
which the notion of “circumstances” used in the 
relevant domestic proceedings extended only to 
the factual circumstances of the case and did not 
include their criminal-law classification. Moreover, 
the HSC had, with reference to the instant applica-
tion pending before the Court, itself reiterated in a 
circular letter to the lower courts that the admission 
of factual circumstances at the trial did not deprive 
the defendant of the right to appeal on the grounds 
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that the substantive criminal law had been incor-
rectly applied. It could not therefore be said that 
the applicant should have foreseen that, by admit-
ting to the facts as established by the court in the 
course of his trial, he was forgoing the possibility of 
appealing against his conviction if he believed the 
legal classification of his acts was incorrect.

Accordingly, the interpretation of the relevant 
domestic legal provisions adopted by the domes-
tic courts in the applicant’s case was not “foresee-
able” and, by adopting it, the domestic courts had 
infringed the very essence of his right of appeal.

Conclusion: violation (unanimously).

Article  41: finding of a violation constituted 
sufficient just satisfaction in respect of any 
non -pecuniary damage, the reopening of the pro-
ceedings being in principle the most appropriate 
form of redress and available in Ukrainian law.

PENDING GRAND CHAMBER

Relinquishments

S., V. and A. – Denmark, 35553/12 
et al. [Section II]

(See Article 5 § 1 above, page 7)

OTHER JURISDICTIONS

African Court on Human 
and Peoples’ Rights

Evictions of indigenous minority ethnic group 
from their ancestral homes purportedly for con-
servation purposes

Case of African Commission on 
Human and Peoples’ Rights v. Kenya, 
No. 006/2012, judgment 26.5.2017

Facts – The case concerned the Ogiek Community, 
an indigenous minority ethnic group in Kenya most 
of whom inhabit the greater Mau Forest complex 
in Kenya. In October 2009 the Kenyan Government 
issued an eviction notice to the Ogiek and other 
settlers of the forest on the grounds that it con-
stituted a reserved water catchment area which 
needed protection for conservation purposes and 

2. The ACHPR cited Article 1 of the International Labour Organisation Indigenous and Tribal Peoples Convention No. 169 adopted by 
the 76th Session of the International Labour Conference on 27 June 1989; the Advisory Opinion of the African Commission on the 
United Nations Declaration on the Rights of Indigenous Peoples, adopted In May 2007; and the Report of the Special Rapporteur of the 
Sub-Commission on Prevention of Discrimination and Protection of Minorities E/CNA/Sub.2/1986/7/AddA, paragraph 379.

was also government land. According to the Ogiek, 
their eviction would have far reaching implications 
on their political, social and economic survival.

In its application to the African Court, the African 
Commission alleged various violations of the 
African Charter on Human and Peoples’ Rights.

Law – As a preliminary point, the African Court 
considered whether or not the Ogieks constituted 
an “indigenous population”. That concept was not 
defined in the Charter and there was no universally 
accepted definition in other international human 
rights instruments. However, drawing on the work 
of other international bodies 2, the Court found the 
following factors to be relevant: (i)  the presence 
of priority in time with respect to the occupation 
and use of a specific territory; (ii)  a voluntary per-
petuation of cultural distinctiveness, which may 
include aspects of language, social organisation, 
religion and spiritual values, modes of production, 
laws and institutions; (iii) self-identification as well 
as recognition by other groups, or by State author-
ities that they are a distinct collectivity; and (iv) an 
experience of subjugation, marginalisation, dispos-
session, exclusion or discrimination, whether or not 
these conditions persist.

The Ogieks, a hunter-gatherer community which 
had for centuries depended on the Mau Forest for 
their residence and as a source of their livelihood, 
had priority in time with respect to the occupation 
and use of the forest, which was their ancestral 
home. They exhibited a voluntary perpetuation of 
cultural distinctiveness, which included aspects of 
language, social organisation, religious, cultural 
and spiritual values, modes of production, laws and 
institutions through self-identification and recog-
nition by other groups and by State authorities as 
a distinct group. They had suffered from continued 
subjugation and marginalisation. They were thus an 
indigenous population that was part of the Kenyan 
people having a particular status and deserving 
special protection deriving from their vulnerability.

Article 14 of the Charter (right to property): The right 
to property as guaranteed by Article 14 could apply 
to groups or communities as well as to individuals; 
it could be individual or collective. It followed from 
Article 26 of the United Nations General Assembly 

http://www.african-court.org/en/index.php/56-pending-cases-details/864-app-no-006-2012-african-commission-on-human-and-peoples-rights-v-republic-of-kenya-details
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Declaration 61/295 on the Rights of Indigenous 
Peoples that the rights that can be recognised for 
indigenous peoples/communities on their ancestral 
lands are variable and do not necessarily entail the 
right of ownership in its classical meaning, includ-
ing the right to dispose thereof (abusus). Without 
excluding the right to property in the traditional 
sense, this provision places greater emphasis on 
the rights of possession, occupation, use/utilization 
of land. Since the Ogiek Community had occupied 
lands in the Mau Forest since time immemorial and 
constituted an indigenous community, they had the 
right to occupy, use and enjoy their ancestral lands.

Although Article  14 of the Charter envisaged the 
possibility of necessary and proportional restric-
tions on the right to property in the public inter-
est, Kenya had not provided any evidence that the 
Ogieks’ continued presence in the area was the main 
cause for the depletion of the natural environment 
there. The continued denial of access to and evic-
tion from the Mau Forest of the Ogiek population 
could not, therefore, be necessary or proportionate 
to achieve the purported justification of preserving 
the natural ecosystem of the Mau Forest.

Conclusion: violation.

Article  2 of the Charter (right to freedom from dis-
crimination): The Kenyan authorities’ refusal to rec-
ognise and grant the Ogieks tribal status (which 
would have enabled them to enjoy the same rights 
to receive land as other ethnic groups such as the 
Maasai) amounted to a “distinction” based on eth-
nicity and/or “other status”.

The purported justification that the evictions were 
prompted by the need to preserve the natural 
ecosystem of the Mau Forest could not, by any 
standard, serve as a reasonable and objective jus-
tification for the lack of recognition of the Ogieks’ 
indigenous or tribal status and denying them the 
associated rights derived from such status. More-
over, the Mau Forest had been allocated to other 
people in a manner which could not be considered 
as compatible with the preservation of the natural 
environment and Kenya had itself conceded that 
the depletion of the natural ecosystem could not 
be entirely imputed to the Ogieks.

Conclusion: violation.

Article  8 of the Charter (right to freedom of con-
science): In the context of traditional societies, 
where formal religious institutions often do not 
exist, the practice and profession of religion are 

usually inextricably linked with land and the envi-
ronment. In indigenous societies in particular, the 
freedom to worship and to engage in religious cer-
emonies depends on access to land and the natural 
environment.

The Ogiek population could no longer undertake 
their religious practices due to their eviction from 
the Mau Forest, which constituted their spiritual 
home and was central to the practice of their reli-
gion. In addition, they had to annually apply and 
pay for a licence for access to the forest. The evic-
tion measures and regulatory requirements had 
thus interfered with their freedom of worship.

The necessity for and reasonableness of that inter-
ference had not been demonstrated. In particular, 
other less onerous measures than eviction could 
have been put in place that would have ensured 
the Ogieks’ continued enjoyment of their right 
while ensuring maintenance of law and order and 
public health. Such measures included undertaking 
sensitisation campaigns on the requirement to bury 
their dead in accordance with the requirements of 
the law, and collaborating towards maintaining the 
religious sites and waiving the fees for access to 
their religious sites.

Conclusion: violation.

Article 17(2) and (3) (right to education): The protec-
tion of the right to culture goes beyond the duty 
not to destroy or deliberately weaken minority 
groups, but requires respect for, and protection 
of, their cultural heritage essential to the group’s 
identity. The Ogiek population had a distinct way 
of life centred and dependent on the Mau Forest 
Complex and thus its own distinct culture that had 
not been entirely eliminated by the alleged shifts 
and transformation in their lifestyle. It was natural 
that some aspects of indigenous populations’ 
culture such as a certain way of dressing or group 
symbols could change over time. Yet, the values, 
mostly, the invisible traditional values embedded in 
their self-identification and shared mentality often 
remain unchanged.

The restrictions on access to and evictions from 
the forest had greatly affected the Ogieks’ ability 
to preserve their traditions and had thus interfered 
with their enjoyment of their right to culture. That 
interference could not be said to have been war-
ranted by an objective and reasonable justification 
as the purported justification – the preservation of 
the natural ecosystem – had not been adequately 
substantiated.

http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf
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Conclusion: violation.

Article 21 (right to free disposal of wealth and natural 
resources): Provided they do not call into question 
the sovereignty and territorial integrity of the State 
without the latter’s consent, the notion of “people” 
used by the Charter included sub-state ethnic 
groups and communities that were part of the 
population of the State. The Court had already rec-
ognised for the Ogieks a number of rights to their 
ancestral land, namely, the right to use (usus) and 
the right to enjoy the produce of the land (fructus), 
which presupposed the right of access to and occu-
pation of the land. In so far as those rights had been 
violated there had also been a violation of Article 21 
of the Charter since the Ogieks have been deprived 
of the right to enjoy and freely dispose of the abun-
dance of food produced by their ancestral lands.

Conclusion: violation.

Article  22 (right to economic, social and cultural 
development): Their continuous evictions had 
adversely impacted on the Ogieks’ economic, social 
and cultural development. They had also not been 
actively involved in developing and determining 
health, housing and other economic and social pro-
grammes affecting them.

Conclusion: violation.

The African Court also found a violation of Article 1 
of the Charter (obligations of Member States) and 
no violation of Article 4 (right to life).

Reparations: question reserved.

(See also the judgment of the Inter-American Court 
of Human Rights in Kaliña and Lokono Peoples 
v.  Suriname, Series C No.  309, 23  November 2015, 
Information Note 198)

Court of Justice of the 
European Union (CJEU)

Incompatibility with Charter of Fundamental 
Rights of a number of provisions of draft agree-
ment between Canada and the European Union 
on the transfer and processing of Passenger 
Name Record data

Opinion 1/15 of the Court, 
26.7.2017 (Grand Chamber)

The European Union and Canada negotiated an 
agreement on the transfer and processing of air 
passenger name record data (the PNR agreement) 
signed in 2014. The Council of the European Union 

having asked the European Parliament to approve 
it, the latter decided to refer the matter to the CJEU 
to ascertain whether the envisaged agreement 
complied with EU law and, in particular, with the 
provisions concerning private life and the protec-
tion of personal data.

While the transfer, retention and systematic use of 
all passenger data were essentially admissible, a 
number of provisions of the envisaged agreement 
were incompatible with fundamental rights (Arti-
cles 7 and 8, together with Article 52, paragraph 1, 
of the Charter of Fundamental Rights), unless they 
were revised to ensure better oversight and clarifi-
cation of the possible interference. The CJEU thus 
took the view that the agreement should:

(a) determine in a clear and precise manner the 
PNR data to be transferred from the European 
Union to Canada;

(b) provide that the models and criteria used in the 
context of automated processing of PNR data would 
be specific and reliable and non- discriminatory; 
provide that the databases used would be limited 
to those used by Canada in relation to the fight 
against terrorism and serious transnational crime;

(c) save in the context of verifications in relation to 
the pre-established models and criteria on which 
automated processing of Passenger Name Record 
data was based, make the use of that data by the 
Canadian Competent Authority during the air 
passengers’ stay in Canada and after their depar-
ture from that country, and any disclosure of that 
data to other authorities, subject to substantive 
and procedural conditions based on objective cri-
teria; make that use and that disclosure, except in 
cases of validly established urgency, subject to a 
prior review carried out either by a court or by an 
independent administrative body, the decision of 
that court or body authorising the use being made 
following a reasoned request by those authorities, 
inter alia, within the framework of procedures for 
the prevention, detection or prosecution of crime;

(d) limit the retention of Passenger Name Record 
data after the air passengers’ departure to that of 
passengers in respect of whom there is objective 
evidence from which it may be inferred that they 
may present a risk in terms of the fight against ter-
rorism and serious transnational crime;

(e) make the disclosure of Passenger Name Record 
data by the Canadian Competent Authority to the 
government authorities of a third country subject 

http://www.echr.coe.int/Documents/CLIN_2016_07_198_ENG.pdf
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to the condition that there be either an agreement 
between the European Union and that third country 
equivalent to the Agreement between Canada and 
the European Union on the transfer and processing 
of Passenger Name Record data, or a decision of 
the European Commission, under Article  25(6) of 
Directive 95/46/EC of the European Parliament and 
of the Council of 24 October 1995 on the protection 
of individuals with regard to the processing of per-
sonal data and on the free movement of such data, 
covering the authorities to which it is intended that 
Passenger Name Record data be disclosed;

(f ) provide for a right to individual notification 
for air passengers in the event of use of Passenger 
Name Record data concerning them during their 
stay in Canada and after their departure from that 
country, and in the event of disclosure of that data 
by the Canadian Competent Authority to other 
authorities or to individuals; and

(g) guarantee that the oversight of the rules laid 
down in the Agreement between Canada and the 
European Union on the transfer and processing of 
Passenger Name Record data relating to the protec-
tion of air passengers with regard to the processing 
of Passenger Name Record data concerning them 
would be carried out by an independent supervi-
sory authority.

Given that the interferences permitted by the 
envisaged agreement were not all limited to what 
was strictly necessary and were thus not all fully 
justified, the CJEU found that the agreement could 
not be concluded in its current form.

Lastly, the agreement pursued two objectives that 
were inseverable and of equal importance, on the 
one hand the combating of terrorism and serious 
cross-border crime – under Article 87 of the Treaty 
on the Functioning of the European Union (TFEU) – 
and on the other the protection of personal data – 
under Article 16 TFEU; it thus had to be concluded 
on the basis of those two Articles.

Inter-American Court of 
Human Rights (IACtHR)
Duty to carry out an independent investigation 
into killings and sexual violence committed by 
police officers

Case of Nova Brasilia Favela v. Brazil, 
Series C No. 333, judgment 16.2.2017

[This summary was provided courtesy of the Secretariat of the 
Inter-American Court of Human Rights. It relates only to the merits 
and reparations aspects of the judgment. A more detailed, official 

abstract (in Spanish only) is available on that Court’s website: 
www.corteidh.or.cr.]

Facts – On 18 October 1994 and 8 May 1995 the Rio de 
Janeiro civil police carried out two operations in the 
Nova Brasilia Favela. During the first they killed thir-
teen males, including four minors, and perpetrated 
acts of sexual violence against three young women, 
including a fifteen and a sixteen year old. The second 
incursion resulted in three wounded police officers 
and the deaths of thirteen male members of the 
community, including two minors. The State recog-
nised that the conduct of public agents during these 
two police incursions constituted violations of the 
right to life and the right to personal integrity, even if 
the facts were not within the temporal jurisdiction of 
the Inter-American Court.

All 26 deaths were registered as “resistance to 
arrest resulting in the deaths of the opponents” and 
“drug-trafficking, [participation in an] armed group 
and resistance followed by death.” As a result of both 
operations, investigations were initiated by the Rio 
de Janeiro Civil Police; however, the  investigations 
were closed in 2009 under the statute of limita-
tions. In addition, a Special Investigation Commis-
sion was set up in late 1994, focusing on the events 
of the first police operation. The investigations did 
not clarify the events surrounding the killings and 
no one was sanctioned therefor. The authorities 
did not conduct any investigation into the acts of 
sexual violence.

Law

(a) Articles 8(1) (right to a fair trial) and 25(1) (right 
to judicial protection), in relation to Articles 1(1) (obli-
gation to respect and ensure rights) and 2 (domestic 
legal effects) of the American Convention on Human 
Rights (ACHR) in respect of 74  relatives of the men 
killed during the police incursions, and in relation to 
Articles  1, 6 and 8 of the Inter-American Convention 
to Prevent and Punish Torture and Article  7 of the 
Inter-American Convention on the Prevention, Pun-
ishment and Eradication of Violence against Women 
(“Convention of Belém do Pará”), in respect of the 
three female victims – The Inter-American Court 
considered that the essential element of a crimi-
nal investigation into a death resulting from police 
intervention is to ensure that the investigating 
body is independent of the officials involved in the 
incident. Such independence implies the absence 
of an institutional or hierarchical relationship, as 
well as its independence in practice. In that regard, 
in cases of alleged serious crimes in which prima 
facie it appears that police personnel is involved, 
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the investigation must be carried out by an inde-
pendent body different from the police force 
involved in the incident.

The Inter-American Court referred to the case-law 
of the European Court of Human Rights 3 and iden-
tified a number of circumstances in which the inde-
pendence of investigators may be affected in the 
event of a death resulting from State intervention. 
Among them, the Court highlighted the following 
features: (i) the investigating police themselves are 
potentially suspect, are colleagues of the accused 
or have a hierarchical relationship with the accused; 
(ii)  the conduct of the investigating bodies indi-
cates a lack of independence, such as a failure to 
take certain key steps to clarify the case and, where 
appropriate, punish those responsible; (iii)  exces-
sive weight is accorded to the accused’s version of 
the events; (iv)  there has been a failure to explore 
certain lines of investigation that were clearly nec-
essary; or (v) there has been excessive inertia.

For the Inter-American Court this did not mean 
that the investigating body must be absolutely 
independent, but that it must be “sufficiently inde-
pendent of the persons or structures whose respon-
sibility is being attributed” in the specific case. The 
determination of the degree of independence 
will be assessed in light of all the circumstances 
of the case. The Court noted that if the independ-
ence or impartiality of the investigating body is 
questioned, a more stringent scrutiny should be 
exercised. It should also be examined whether and 
to what extent the alleged lack of independence 
and impartiality impacted on the effectiveness 
of the proceedings. The Court set out interrelated 
criteria in order to establish the effectiveness of 
the investigation in such cases: (i) the adequacy of 
the investigative measures; (ii) the diligence of the 
investigation; (iii)  the participation of the family 
of the deceased person in the investigation; and 
(iv) the independence of the investigation.

In the instant case, the Court noted that the inves-
tigations into both police operations had been 
assigned to the same branch responsible for the 
incursions and so found a violation of the guaran-
tee of independence and impartiality. In addition, 
the investigations carried out by other branches 
of Rio de Janeiro’s civil police did not comply with 
the minimum standards of due diligence in cases 

3. See, among many other authorities cited, Mustafa Tunç and Fecire Tunç v. Turkey [GC], 24014/05, 14 April 2015, Information Note 184; 
Al-Skeini and Others v. the United Kingdom [GC], 55721/07, 7 July 2011, Information Note 143; and Armani Da Silva v. the United Kingdom 
[GC], 5878/08, 30 March 2016, Information Note 194.

of extrajudicial executions and gross human-rights 
violations. Even if the conduct of the police was 
plagued with omissions and negligence, other State 
bodies had had the opportunity to rectify these 
problems but had failed to do so. The Court further 
noted that the authorities had not taken any steps 
to diligently investigate the sexual violence com-
mitted against the three young women. Lastly, it 
found that there had been a denial of justice for the 
victims, as they had not been guaranteed, materi-
ally and legally, their right to judicial protection.

Conclusion: violation (unanimously).

(b) Reparations – The Inter-American Court estab-
lished that the judgment constituted per se a form 
of reparation and ordered the State, inter alia, to: 
(i) conduct an effective investigation into the facts 
related to the deaths that occurred in the 1994 
incursion, with due diligence and within a reason-
able time, to identify, prosecute and, if applicable, 
punish those responsible; (ii)  initiate or restart an 
effective investigation regarding the deaths that 
had occurred during the 1995 incursion; (iii)  initi-
ate an effective investigation regarding the sexual 
violence; (iv) publish annually an official report with 
data on deaths caused during police operations 
in all states of the country, with updated informa-
tion on the investigations conducted in respect of 
each incident resulting in the death of a civilian or a 
police officer; (v) set up the necessary mechanisms 
to ensure that, in cases of deaths, torture or sexual 
violence resulting from police intervention, in which 
prima facie police officers appear as the accused, 
the investigation is delegated to an independent 
body that is different from the public authority 
involved in the incident; (vi)  adopt the necessary 
measures for the state of Rio de Janeiro to estab-
lish goals and policies to reduce police killings and 
violence; (vii)  adopt legislative or other measures 
necessary to enable victims of crime or their family 
members to participate, formally and effectively, in 
the investigation of crimes conducted by the police 
or by the Public Prosecutor’s Office; (viii) adopt the 
necessary measures to standardise the expression 
“personal injury or homicide resulting from police 
intervention” in the reports and investigations in 
cases of death or injuries caused by police action; 
and (ix) pay compensation in respect of non-pecu-
niary damage, as well as costs and expenses.

http://hudoc.echr.coe.int/eng?i=002-10648
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RECENT PUBLICATIONS

Overview of the Court’s case-law

The Court has recently published an Overview of its case-law for the first 6 months of 2017. This annual 
Overview series, available in English and French, focuses on the most important cases the Court deals with 
each year and highlights judgments and decisions which raise either new issues or important matters of 
general interest.

The Overviews can be downloaded from the Court’s Internet site (www.echr.coe.int – Case-law). Moreo-
ver, a print edition of the 2016 Overview is also available from Wolf Legal Publishers (the Netherlands) at 
sales@wolfpublishers.nl.

Reports of Judgments and Decisions

A cumulative index for the judgments and decisions published in the Reports 
series from 1999 to 2014 has just been published and can be downloaded from 
the Court’s Internet site (www.echr.coe.int – Case-law). The print edition is avail-
able from Wolf Legal Publishers (the Netherlands) at sales@wolfpublishers.nl.

Human rights factsheets by country

The Country Profiles containing data and information, broken down by 
individual State, on significant cases considered by the Court or currently 
pending before it, have been updated on 1  July 2017. All Country Profiles 
can be downloaded from the Court’s Internet site (www.echr.coe.int – Press).

Factsheets: translation into Greek

The factsheet on Violence against women has been translated into Greek. All the Court’s factsheets, in 
English, French and some non-official languages, are available for downloading from the Court’s Internet 
site (www.echr.coe.int – Press). Βία κατά των γυναικών (gre)

Joint FRA/ECHR Handbooks: Maltese translations

The Handbook on European law relating to access to justice – which was published jointly by the Court, 
the Council of Europe and the European Union Agency for Fundamental Rights (FRA) in 2016 – and the 
Handbook on European law relating to the rights of the child – which was published jointly by the Court, 
the Council of Europe and the European Union Agency for Fundamental Rights (FRA) in 2015 – have been 
translated into Maltese.

All FRA/ECHR Handbooks on European law can be downloaded from the Court’s Internet site 
(www.echr.coe.int – Case-law).
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