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Note to readers

This Guide is part of the series of Guides on the Convention published by the European Court of Human
wAIKGa OKSNBIFFOSNI alKS / 2dzNIi 28zNH G K & dzBHAR LIS 2Y AN
practitioners about the fundamental judgments and decisions delivered by the Strasbourg Court. This
particular Guide analyses and sums up the daseon Article 8 of the European Convention on

I dzY 'y wAIKGa o KSSNBI2FES NINI (GKIK S/ 2000NR LIS Yy [ 2y @Sy A
the key principles in this area and the relevant precedents.

The casdaw cited has been selected among the leading, major, and/or recent judgments and
decisions.*

The Cour® judgments and drsions serve not only to decide those cases brought before it but, more
generally, to elucidate, safeguard and develop the rules instituted by the Convention, thereby
contributing to the observance by the States of the engagements undertaken by thenmizadfing
Parties [reland v.the United Kingdom1978, 8154, 18 January 1978, Series A 2f. and, more
recently, WS NP 1 &iafGE],2016 § 109).

The mission of the system set up by the Convention is thus to determine issues of public policy in the
general interest, thereby raising the standards of paiton of human rights and extending human

rights jurisprudence throughout the community of the Convention Statesi¢tantin Markirv. Russia

[GC],2012, §89). Indeed, the Court has emphasised tBonventio®@ NRt S & | aO2ya
AYaiuNdzySyd 2F 9dzNRPLISIY Lzt AQaz2NMRINE Ay JhiKS 27X &1
¢AOFNBG ! vy Refard{GC], nb.M3036/0% 156, ECHR 2008|, and more recentlyN.D. and

N.T.v. Spain[GC],n0s.8675/15 and 8697/15§8 110, 13 February 2020

Protocol No. 15 to the Convention recently inserted the principleutssidiarity into the Preamble to

GKS /2y@SyitAz2yd ¢KAA LINAYOALX S aAYLRaSa I akKl NB
/ 2dzNJié¢ a4 NB3IIFNR&E& KdzYhy NAIKGE LINPOGSOGAZ2YZE |yR
apply domestic law im manner that gives full effect to the rights and freedoms defined in the
Convention and the Protocols theretb (N\J . Rdland[GC],§ 324).

This Guide contains references to keywords for ezdd Article of the Convention and its Additional
Protocols. The legal issues dealt with in each case are summariségsiroakeywordschosen from
a thesaurus of terms taken (inost cases) directly from the text of the Convention and its Protocols.

TheHUDOC databasef the Courf@ casdaw enables searches to be made by keyword. Searching
with these keywords enables a groupdafcuments with similar legal content to be found (the C&urt
reasoning and conclusions in each case are summarised through the keywords). Keywords for
individual cases can be found by clicking on the Case Details tag in HUDOC. For further information
abou the HUDOC database and the keywords, please seetheOC user manual

* The casdaw cited may be in either or both of the official languages (English and French)@étineand the

European Commission of Human Rights. Unless otherwise indicated, all references are to a judgment on the
YSNAGA RStAQPSNBR 08 | /KFEYOSNI 2F (KS [/ 2dzNI® ¢KS | 00NE
2F (KS / 2d&NIKFEJRGI&KSDOBAEAS 61 & KSFNR o6& (GKS DNIYR / KIF Yo
when this update was published are marked with an asterisk (*).
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|. The structure of Article 8

Article 8 of the Conventiog Right to respect for private and family life
G MEReryone has the right to respect for his private and family life, his home and his correspondel

2. There shall be no interference by a public authority with the exercise of this right except such i
accordance with the law and is necessanaidemocratic society in the interests of national secur
public safety or the economic wellbeing of the country, for the prevention of disorder or crime, fc
protection of health or morals, or for the protection of the rights and freedoms of others.

HUDOC keywords
Expulsion (83 Extradition (8); Positive obligations (8)

Respect for private life (819 Respect for family life (819 Respect for home (81§ Respect for
correspondence (81)

Public authority (82); Interference (82)¢ In accordance with the law (823 Accessibility (82)

Foreseeability (823 Safeguards against abuse (8Necessary in a democratic society (&) ational
security (82); Public safety (82%) Economic wellbeing of the country (82)Prevention of disorde(82)¢

Prevention of crime (82) Protection of health (82§ Protection of morals (82) Protection of the rights
and freedoms of others (82)

1. In order to invoke Articl®, an applicant must show that his or her complaintsfalithin at least

one of the four interests identified in the Article, namely: private life, family life, home and
correspondence. Some matters, of course, span more than one interest. First, the Court determines
whether the applicar® claim falls withirthe scope of Articl&. Next, the Court examines whether

there has been an interference with that right or whether the S&iteositive obligations to protect

the right have been engaged. Conditions upon which a State may interfere with the enjoyment of a
protected right are set out in paragraph 2 of Article 8, namely in the interests of national security,

public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for

the protection of health or morals, or for the pmdtion of the rights and freedoms of others.
[AYAGFrGA2YEA INB Ffttft26SR AT (GKS@& IINB daAy | 002 NRI
GySOSaalrNE Ay | RSY2ONIGAO a20AS0Ge¢ F2NJ 0KS LINE
assessment ofhe test of necessity in a democratic society, the Court often needs to balance the
applican®@ interests protected by Articlg and a third part@® interests protected by other provisions

of the Convention and its Protocols.

A. The scope of Articl&

2. Article 8encompasses the right to respect for private and family life, home and correspondence
In general, the Court has defined the scope of Article 8 broadly, even when a specific right is not set
out in the Article. The scope efch of the four rights will be addressed in more detail below.

3. In somecasesthe four interests identified in Article 8 might overlap atidis are referred toin
more than one of the four chapters.

4. While Article 8 contains no explicit procedural requirements, the decisiaking process involved

in measures of interference must be fair and ensure due respect for the interests safeguarded by
Article 8 Fernandez Martinexz. Spain[GC],2014,§147). In this connection, the Court may have
regard to the length of the authoriti€slecisionmaking process and any related judicial proceesling
(T.Cuw. lItaly, 2022,88 56-57).
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B. Should the case be assessed from the perspective of a negative or positive
obligation?

5. The primary purpose of Artickis to protect agaist arbitrary interferences with private and family

life, home, and correspondence by a public authoritybért v. France 2018, 88 40-42; Drelon

v. France 2022,8 85). This obligation is of the classic negative kind, described by the Court as the
essential object of Articl8 (Kroon and Others.the Netherlands1994,831). However, Mmber
States also have positive obligations to ensure that Arfictights are respected even as between
private parties ( N ND dzt Ro@madigGC],2017,88 108111 as to the actions of a private employer
Von Hannover. Germany (no2) [GC], 20128 98). In particular, although the object of Articieis
essentially that oprotecting the individual against arbitrary interference by the public authorities, it
does not merely compel the State to abstain from such interference: in addition to this primarily
negative undertaking, there may be positive obligations inherent ieféactive respect for private

life (Lozovyyer. Russia2018,8 36). These obligations may involve the adoption of measures designed
to secure respect for private life even in the sphere of thatrehs of individuals between themselves
(see, for example-vansy. the United KingdonpGC],2007,8 75, although the principle was first set

out in Marckx v.Belgium 1979 b A 02 f | S+ A WEbmania[GC], 201981255 A Stat®
responsibility may be engaged because of acts which have sufficiently direct repercussions on the
rights guaranteed by the Convention. In determining whether this responsibility is effectively engaged,
regard must be had to the subsequent behaviour of that Stateldovan and Others. Romania
(no.2), 2005,8 95).

6. The principles applicable to assessing a &apositive and negative obligations under the
Convention are similgiand thereforein some instances, the Cownsidered that itlid notneed to
decidewhich obligation was at issusee for instance?aketova and Othens Bulgarig 2022,8 163)
Regard must be had to the fair balance that has to beckthetween the competing interests of the
individual and of the community as a whole, the aims in the second paragraph of Brielag of a
certain relevanceH{amalainenv. Finland[GC],2014,8 65; Gaskinv. the United Kingdor1989,8 42;
Rochev. the United KingdorfGC],2005,8 157).These principles maysobe relevant irthe education
context ¢.0.v. Croatig 2021,88 80-82 citing CostelleRobertsv. the United Kingdom1993,827, as
regardsschooldiscipling. Where the case concerns a negative obligation, the Court must assess
whether the interference was consistent with the requirements of Artklearagraph 2, namely in
accordance with the law, in pursuit of a legitimate aim, and necessardémacratic society. This is
analysed in more detail below.

7. In the case of a positive obligation, the Court considers whether the importance of the interest at

stake requires the imposition of the positiebligation sought by the applicant. Certain factors have

been considered relevant for the assessment of the content of positive obligations on States. Some of

them relate to the applicant. They concern the importance of the interests at stake and whether
@dzy RFYSyGlt @FtdzSaég 2N aSaaSydAialrft FaLlsSotGaeg 27F L
of a discordance between the social reality and the law, the coherence of the administration and legal
practices within the domestic system being regardsdan important factor in the assessment carried

out under Article 8. Other factors relate to the impact of the alleged positive obligation at stake on

the State concerned. The question is whether the alleged obligation is narrow and precise or broad
andindeterminate Hamalainerv. Finland[GC],2014,8 66).

8. As in the case of negative obligations, in implementing their positive obligations under Brticle
the States enjoy a certain margin of appreciation. A number of factors must be taken into account
when determining the breadth of that margisee, for instancetiamalainenv. Finland[GC], 2014,

8§67 andMauricev. FrancdGC], 20058 117). Where a particularly important facet of an individ@al
existence or identity is at stake, the margin allowed to the State will be restricted (forpea<and
Yv.the Netherlands1985,88 24 and 27Christine Goodwir. the United KingdonjGC],2002,8 90;
Prettyv. the United Kingdon002,8 71). Where, however, there is no consensus within the Member

European Court of Human Rights 8/174 Last update31.082023
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States of the Council of Europe, either as to the relative importance of the interest at stakeoor as
the best means of protecting it, particularly where the case raises sensitive moral or ethical issues, the
margin will be wider X, Y and Z.the United Kingdom1997, § 44; Fretté v. France 2002, §41;
Christine Goodwin. the United KingdonfGC],2002,8 85). There will also often be a wider margin if
the State is required to gke a balance between competing private and public interests or Convention
rights (retté v. France 2002, 8 42; Odievrev. France[GC], 2003, 8§88 44-49; Evansv.the United
Kingdom[GC],2007,8 77; Dicksorv. the United KingdonjGC],2007,8 78; S.H. and Othenrs. Austria
[GC],2011,894). Secial weight hato be accorded to the role of the domestic pohmaker in
matters of general policy on which opinions within a democratic society could reasonably differ
widely. Thigs particularly true wherghe questionis one on which society would have to make a
choice (Yv. Francg 2023,890).

9. While the choice of the means to secure compliance with Ar8dle the sphere of protection
against acts of individuals is, in prinlejpwithin the Stat® margin of appreciation, effective
deterrence against grave acts, where fundamental values and essential aspects of private life are at
stake, requires efficient criminkdw provisions. The State therefore has a positive obligatibarient

in Articles 3 and 8 of the Convention to enact criminal law provisions effectively punishing rape and
to apply them in practice through effective investigation and prosecutidrC(v. Bulgaia, 2003)
Children and other vulnerable individuals, in particular, are entitled to effective protectiand Y

v.the Netherlands 1985, 88§23-24 and 27;August v.the United Kingdom(dec.) 2003 M.C.

v. Bulgarig 2003) In this regard, the Court has, for example, held that the State has ayatibh to
protect a minor against malicious misrepresentatighl{.v. Finland 2008,88 45-49). The Court has

also found the following acts to be both grave and an affront to human dignity: ewsioh into the
applicanf@ home in the form of unauthorised entry into her flat and installation of wires and hidden
video cameras inside the flat; a serious, flagrant and extraordinarily intense invasion of her private life
in the form of unauthorised lfining of the most intimate aspects of her private life, which had taken
place in the sanctity of her home, and subsequent public dissemination of those video images; and
receipt of a letter threatening her with public humiliation. Furthermore, the apptiesa welknown
journalist and there was a plausible link between her professional activity and the aforementioned
intrusions, whose purpose was to silence héngdija Ismayilova. Azerbaijan2019,8 116).

10. The Stat@ positive obligation under ArticBto safeguard the individu@l physical integrity may
extend to questions relating to the effectiveness of a criminal investigatismm@nv.the United
Kingdom 1998,8128; M.C.v. Bulgarig 2003, 8 150; Khadija Isayilovav. Azerbaijan 2019,8 117,
E.Gv.the Republic of Moldoy2021,88 39-41). In E.Gthe Court held that granting an amasty to a
perpetrator of sexual assault was in breachtwd positive obligationunder both Articles 3 and 8 of
the Convention §8 41-50). In the Khadija Ismayilov&ase, the Court held that where the Article 8
interference takes the form of threatening behaviour towards an investigative journalist highly critical
of the government, it is of the utmostiportance for the authorities to investigate whether the threat
was connected to the applica®t professional activity and by whom it had been madea(dija
Ismayilovav. Azerbaijan2019,88 119-120).

11. In respect of less serious acts between individuals, which may violate psychological integrity, the
obligation of the State under ArticBto maintain and apply in practice an adequate legal framework
affording protection does not always require that an efficient crimite@l provision covering the
specific act be in place. The legal framework could also consist ofagiviemedies capable of
affording sufficient protectionilpid., 847; Xand Yv.the Netherlands1985,88 24 and 27,50derman
v.Sweder{GC],2013,885;¢ 2 f A 0 | y Goatia(déc.$20E9,88 94-95 and§ 99). Moreover, as
regards the right to health, the Bmber States have a number of positive obligations in this respect
under Articles 2 and 8/gsilevav. Bulgarig 8863-69; T 0 NJ K A Y. TWk8y2018,861).

12. In sum, the Stat@ positive obligations undekrticle 8 implying that the authorities have a duty
to apply criminalaw mechanisms of effective investigation and prosecution concern allegations of
serious acts of violence by private parties. Nevertheless, only significant flaws in the applicatien of t
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relevant mechanisms amount to a breach of the SEatpositive obligations under Article 8.
Accordingly, the Court will not concern itself with allegations of errors or isolated omissions since it
cannot replace the domestic authorities in the assessnudithe facts of the case; nor can it decide

on the alleged perpetratofxriminal responsibilityK.VV. and Otherg. Croatia(dec.),§8 151).Previous
cases in which the Court found that Articler&uired an effective application of criminkaw
mechanisms, in relations between private parties, concerned the sexual abuse of a mentally
handicapped individual; allegations of a physical attack on the applicant; the beating of a thirteen
yearold by a adult man, causing multiple physical injuries; the beating of an individual causing a
number of injuries to her head and requiring admission to hospital; and serious instances of domestic
violence (pid.,, 8154, with further references there)jn including serious acts of cyberviolence
(Volodinav. Russia (no. 22021,88 57-58). In contrast, as far as concerns less serious laetween
individuals which may cause injury to some@npsychological webleing, the obligation of the State
under Article 8 to maintain and apply in practice an adequate legal framework affording protection
does not always require that an efficient criml-law provision covering the specific act be in place.
The legal framework could also consist of daul remedies capable of affording sufficient protection
(Noveskv. the former Yugoslav Reblic of Macedoniddec.),2016,8 61).

13. The Court has also articulated the S@tgrocedural obligations under Artidde which are
particularly relevant in determining the margin of appreciation afforded to Member State. fie
Cour@ analysis includes the following considerations: whenever discretion capable of interfering with
the enjoyment of a Convention right is conferred on national authorities, the procedural safeguards
available to the individual will be especially texdal in determining whether the respondent State
has, when fixing the regulatory framework, remained within its margin of appreciation. Indeed it is
settled casdaw that, whilst Article 8 contains no explicit procedural requirements, dieision
makingprocess leading to measures of interference must be fair and such as to afford due respect to
the interests safeguarded to the individual by ArticleBRi¢kley. the United Kingdoml1996,8 76;
TandaMuzingav. Francg2014,8 68;M.S.v. Ukraing 2017,8 70). This requires, in particular, that the
applicant be involved in thaprocess I(azorivav. Ukraing 2018, 8 63) and that the cornpetent
authorities perform a proportionalityassessmeniof the competing interests at stake and give
consideration to the relevant right®sured by Article 8L(ebschev. Austrig 2021, & 64-69).

14. Theprocedural obligation irthe context of alleged racial profiling would imghe authoritie€Q

duty to investigate the existence of a possible link between racist attitudes and a StateQagemnt

even of a norviolent nature. That procedural obligation can be met through appedprcriminal,

civil, administrative and professional avenues, the State enjoying a margin of appreciation as to the
manner in which to organise its system to ensure compliafzes(v. Germany 222, §31-39;
Muhammaudv. Spain 2022, & 63-76).

15. In some casesyhen the applicable principles are similtre Court does not find it necessary to
determine whether the impugned domestitecisionconstitutes andinterference with the exercise
of the right to respect for private or family life or is to be seen as one involMiaiduee on the part of
the respondent State to comply with a positive obtign (Nunezv. Norway, 2011, § 69; Osman
v.Denmark2011,853; Konstatinow. the Netherlands2007,8 47).

CLY GKS OFasS 2% | yS3lIiA@S 206t A3 GA2Yy
I OO2NRI YOS gAUK 0KS fl g¢K

16. The Court has repeatedlyfmmed that any interference by a public authority with an individ@ial

right to respect for private lifefamily life, homend correspondence must be with in accordance with

the law(see notably: | @njA 6 1 | vithé Bzedh RépGhEIT],2021,88 266-269and the notion

2F afl gé dzy RS Nbui Kiev/Garyiadg2pan B8U§51). This expression does not

only necessitate compliance with domestic law but also relates to the quality of that law, requiring it

to be compatible with the rule of lav(g Brother Watchred Othersy. the United KingdorfGC] 2021,
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§332, undefining in 88333334 G Kl G GKS YSIFyAy3a 2F aF2NBaSSIFoAf.
surveillance is not the same as in many other fiegi=e for instancd, I O &.8Slpvakia 2022,- see

also the importance of the protection of lawyelient confidentiality inSaberv. Norway, 2020,8 51

and Sargavav. Estonig 2021, 88 87-88 and the lack of the appropriate procedural safeguards to

protect data covered by legal professional privilege).

17. The national lawnust be clear, foreseeable, and adequately accessilileef and Otherg. the

United Kingdom1983, §87; for an instruction issued by the Chief Prosecutor, seeil Vasilev

v. Bulgarig 2021,88 92-94; for instructions issued by the Ministry of Justice, skén Uzun and Others

v. Turkey2022,8 83-99). It must besufficiently foreseeable to enable individuals to act in accordance
with the law (eboisv. Bulgarig 2017,88 66-67 with further references therein, as regards internal
orders in prison), and inust demarcate clearly the scope of discretion for public authorities. For
example, as the Court articulated in the surveillance contesé theoutline of the requirements in
Falzaranov. Italy (dec.),2021,88 27-29), the law must be sufficiently clear in its terms to give citizens

an adequate indication of the conditions and circumstances in which the authorities are empowered
to resort to any measures of secret surveillance and collection @& (khimovolos/. Russia2011,

868). InVukota. 2 &.8witzerlang 2016,the Court found a violation of Artic due to the lack of
clarity and precision in the domestic legal provisions that had served as the legal basis of the
applicant@ surveillance by her insurance company after an accidieftiukhin v. Russi2023(8882-

83), the Court expressed strong doulitsat the domestic legal provisions which authorised the
LINPOS&daAy3d 2F 0A2YSGNRO LISNER2Z2YIFf RIFEGFET AyOf dzRAY
O2yySOiGA2Y SAGK GKS $RYKRKWS adiINdzZGARYS 2FF 2ddadis OB |j o
widely formulated and would appear to alldhe processing of such data in connection with any type

of judicial proceedingg® NJ (G KS 2 & |j 6z B & (i BB |j dzAilNER ¥dBitgxtiof ith@emeénsing Y S
facial recognition technologyit was essential to have detailed rules governing the scope and
application of measures as well as strong safeguards against the risk of abuse and arbitrammess. T
need for safeguards will be all the greater where the use of live facial recognition technology is
concerned

18. The clarity requirement applies to the scope of discretion exercised by public auth{s@mgor

instance Liav. Malta, 2022,88 56-57). Domestic law must indicate with reasonable clarity the scope

and manner of exercise of the relevant discretion conferred on the public authorities so as to ensure

to individuals the minimum degree of protection to which they are entitled under the rulavofn a

democratic societyRiechowicx. Poland 2012,8212).In Liav. Malta, 2022,the Court held that an

interference with the applicant®rticle 8 rights, occasioned by the denial of access to IVF on account

of the second applica@ age, was not in accordangdth the law. According to the law, it was
GRSaAANIofS¢ GKIG GKS 62 Yl youdsSppeated v a®ept thatpthisk Y R n |
provisionallowed for flexibility. However, the authority had treated the upper-tigét as mandatory.

According to the Court, at the relevant tigthe manner in which the provision had been interpreted

by the judiciall YR F RYAYAAGNF G§A GBS | dz87K ZheJadt th& the applica@ a A y 02 K
case is the first of its kind under the applicable legislation and that the court has sought guidance from

the CJEU on the interpretation of the relevant European laesdaot render the domestic coufis
interpretation and application of the legislation arbitrary or unpredictabl&atékunnan
Markkinaporssi Oy and Satamedia O¥inland[GC],2017,8 150).

19.2 AGK NBIIFINR (2 F2NBaSSIoAftAles GKS LIKNFXYasS aAy
domestic law must be sufficiently foreseeable in its terms to give individuals an adequate indication

as to the circumstances which, and the conditions on which, the authorities are entitled to resort

to measures affecting their rights under the Conventiérerandez Martinez. Spain[GC],2014,

§117). Foreseeabilitneed not be certain. I8livenkov. Latvia[GC],2003,the applicants must have

been able to foresee to a reasonable degree, at least with the advice of legal experts, that they would

be regardedas covered by the law (see alBaibska and Krejzowathe Czech RepubljGC],2016,

§171). Absolute certainty in this matter could not be expected7). It should also be noted that
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the applcant@ profession may be a factor to consider as it provides an indication as to his or her ability
to foresee the legal consequences of his or her actigfesginiCampinchi and CrasnianskiFrance

2016, 855). In determining whether the applicable law could be considered as foreseeable in its
conseguences and as enabling the applicant to regulate his conduct in his specific case, the Court may
be confronted with a situation alivergences in the cadaw of different courts at the same level of
jurisdiction Klaus Miller. Germany 2020,88 54-60).

20. dLawfulness also requires that there be a&duate safeguards to ensure that an individaal
Article 8 rights are respecteddomestic law must provide adequate safeguards to offer the individual
adequate protection against arbitrary interferend@ykow. RussigGC],2009,8 81; Vigv. Hungary
2021,8851-62).

21. A State@ responsibility to protect private and family life oftercludes positive obligations that
ensure adequate regard for Artickerights at the national level. The Court, for example, found a
violation of the right to private life due to the absence of clear statutory provisions criminalising the
act of covertlyfilming a naked child§6dermanv. Sweden[GC],2013,8117). Similarly, in a case
concerning an ideiitty check the Court found thatwithout any legislatve requirementof a real
restriction or eview of either the authorisation of an enhanced check or the police measures carried
out during an enhanced checkiomestic law did not provide adequate safeguards to offer the
individual adequate protection against arbitrary interferen@ég v. Hungary 2021, 8 62). In the
absence of any real restriction or review of either the authorisation of an enhanced check or the police
measures carried out during an enhanced check, the Court is ofi¢hethat the domestic law did

not provide adequate safeguards to offer the individual adequate protection against arbitrary
AYGUSNFSNBYyOSd ¢KSNBF2NBXZ GKS YSIadaNBa O2YLIX FAyS]
the meaning of Article 8 of the Geention.

22. Even when the letter and spirit of the domestic provision in force at the time of the events were
sufficiently precise, its interpretation and application by the domestic courts to the circumstances of
the applican® case must not be manifestly unreasonable and thus not foreseeable within the
meaning of Article & 2. For instance, in the case éftay v. Turkey (no. 2)2019, the extensive
interpretation of the domestic provision did not comply with the Convention requirement of
lawfulness § 57). See als@\zer Ahmadov. Azerbaijan2021, 88 65 et seqin relation tothe tapping

of a telephonewithout a Conventioncompliant legal basis

23! FAYRAY3I GKFG GKS YSIFAdz2NBE Ay jdzSadGAz2y gl a yz2i
to hold that there has been a violation of Artideof the Convention. It is not therefore necessary to
SEFYAYS 6KSGKSNI GKS AYyGiSNFSNBYyOS Ay ljdzSaidArzy L
RSY 2 ONJI { ANDM. & ;heONeBdil@nds2003,8 46; Solska and RybickaPoland 2018,8 129).

In Mozer v.the Republic of Moldova and Rus$§@C],2016, the Court found that, regardlssof

whether there was a legal basis for the interference with the appl@arghts, the interference did

not comply with the other conditions set out in Article§® (& 196). The interference can also be
considerechottobed Ay | OO02 NRI ¥ QS | @A (i KuNB#bint&Sureédntler Article 5

81 (Blyudikv.Russia2019,875). In S.W.v.the United Kingdom2021,the Court found that the

interference with the applica® private life had beerineither in accordace with the law nor

necessary in a democratic socie€tg8 62-63). Lastly, in a number of cases the Court considered that

the requirement foranA Yy 4 SNF SNBy OS (G2 06S aAy | OO2NRIYyOS gAilcFk
GYSOSAaLNE Ay | RSY2ONI GAO 220A8G28¢ ONRGGNRA2Y (K
and Marper vthe United KingdoniGC], 2008, 89; Kvasnica vSlovakia2009, §84; Kennedy vthe

United Kingdom2010, 8155;Glukhin v. Russi2023, §78).

D. Does the interference further a legitimate aim?

24. Article 882 enumerates the legitimate aims which may justify an infringement upon the rights
protectedinArticley Y G Ay (GKS AyaGSNBada 2F ylraAazylrf aSOdzNR
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the country, for the prevention of disoed or crime, for the protection of health or morals, or for the
LINEPGSOGA2Y 2F (KS NA@dediladiyR] 1T NBWS RedtrBep®EC]2 (0 K S NA ¢
2021,8272) The Court has haever observed that its practice is to be quite succinct when it verifies

the existence of a legitimate aim within the meaning of the second paragraphs of Agtitdekl of

the Convention $.A.Sv. France[GC],2014,8 114 L.B. v. Hungar{GC], 2023, 809). It is for the

respondent Government to demonstrate that the interference pursued a legitimatedmadrv. the

Republic of Moldova and Rusf&C],2016,8194; P.T.v. the Republic of Moldoy2020,8 29). When

referring to a legitimate aimthe Government must demonstrate thain acting to penalise an

applicant, the domestic authorities had that legitimate aim in mind (seatatis mutandis Kilin
v.Russia2021,861).

25. The Court has found, for example, that immigration measures may be justified by the preservation
of the country@ econonic wellbeing within the meaning of paragraph 2 of Arti€leather than the
prevention of disorder if the governme@t purpose was, because of the population density, to
regulate the labour marketBerrehabv. the Netherlands1988,8 26). The Court has also found both
economic wellbeing and the protection of the rights and freedom of others to be the legitimate aim
of large governments projects, such as the expansion of an airdattdn and Otherw.the United
Kingdom[GC],2003,8 121 ¢ for the preservation of a foregenvironmentand the protection of the
GNRAIKGE ' yR ¥FNBBddhKay. LBhFanig WD20SBIR ¢ X 4SS

26. The Court found that a ban on fullface veils in public places deavegitimate aim taking into
account the respondent Sta®point that the face plays an important role in social interaction. It was
therefore able to accept that the barrier raised against others by a veil concealing the face was
perceived by the respulent State as breaching the right of others to live in a space of socialisation
which makes living together easiet.fA.Sv. FrancdGC],2014,8 122).

27. As concerns the legitimate aim of health protection, the Court note@rizlonv. France 2022,

§ 89,that alarge number of people had been contaminated by HIV or by hepatitis viruses through the
transfusion of unsafe blood products, in many Contracting States, before techniques for the detection,
inactivation and elimination of pathogens were developed andesjntead. International legal
instruments had been adopted in response to this major health crisis and pursued the same objective
of protecting public health.

28. The interception of telephone conversations of the applicaiat prison director, who had been
suspected of corruptiorg the storage of that information and its disclosure in the disciplinary
proceedings, which ultimately had led to his dismissal, weuad be aimed at preventing acts of a
corrupt nature and guaranteeing the transparency and opennesieopublic service, and thus had
pursued the legitimate aims of the prevention of disorder or crime, and the protection of the rights
and freedoms of diers inAdomaitisv. Lithuanig 2022,5 84.

29. The publication of the applica@Qidentifying data, including his full name and home address, on a

taxk dzO K2NAG& 6So0aAidsS F2NIFILAEAYy3I G2 FdAf FAE KA& Gt
of...theeconomicwelb SAy3 2F GKS O2dzyiNBé¢ +a ¢Sttt Fa auKS
2 (I K SIN8BVE HuogarfGC], 2023, §§11-13).

30. In Tomav. Romanig 2009, however, the Court found that the Government had provided no
legitimate justificatbn for allowing journalists to publish images of a person detained before trial,
when there was no public safety reason to do $8%). InAliyevv. Azerbaijan the Court did not find
that a search and seizure at the applic@thome and office had pursued any legitimate aims
enumerated in Article 8 2 (88183-188).

31. In some cases, the Couidund that the impugned measure did not have a rational basis or
connection to any of the legitimate aims foreseen in Articl& 8, which was in itself sufficient for a
violation ofthe Article. Nevertheless, the Court considered that the interference raised such a serious
issue of proportionality to any possible legitimate ahmat it also examined this aspedti¢zerv. the
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Republic of Moldova and RusfzC],2016,88 194-196;P.T.v. the Republic of Moldoy2020, 88 30

33). The Court may also find it unnecessary to take a definitive stancehether the disputed
measure in fact pursued any of the indicated legitimate aims becadigart that the measurevas
not necessary in a democratic society (see for instahdé,2 O K Slovakia2022,8 62, concerning
the notions of morality, ordeas well aghe rights and freedoms of other&andmore gererally the
protection of morals, § 70-71).

32. It has been noted that a general measure may, in some situations, be found to be a more feasible
means of achieving a legitimate aim than a provision requiring alogsase examination, a choice
that, in principle, is left to the legislature in the Member State, subject to European supervision
(Animal Defenders Internationalthe United KingdorfGC],2013,88 108-109with further references
therein; L.B. v. Hungar{yGC], 2023, 825). A State can, consistently with the Convention, adopt
general measures which apply to plefined situations rgardless of the individual facts of each case
even if it might result in individual hard casésd., 8117).However, the Court has indicated that such

an approach cannot be sustained in casd®ke the interference consists in the loss of a pefon
only home. In such casgthe balancing exercise is of a different order, with particular significance
attaching to the extent of the intrusion into the personal sphere of those concerned, and caalho

only be examinedn acase by casbasis(lvanova and CherkezeovBulgarig 2016,8 54).

ELa 0KS AYUIGSNFSNBYOS aySOSaalNB Ay | F
33. In order to determine whether a particular infringement upon Artigle A& ay SOS&aal Ne
RSY2ONI G§AO & 2palane$ éhé interestS of th@ddabeli State against the right of the

applicant (see the recent summary of the relevant cdaw in+ | @njA 6 1 I \LtheRCzechi K S NE&
Republic[GC],2021, 88§ 273-275). In an early and leading ArticB case, the Court clarified that
GySOSaalNeEé Ay (KAa O2yUSEG R2Sa& ayPHdzAKE 35 Sa NiEKISa ZFyt
2NJ GRS&EANIo0f S¢ o6dzi AYLX ASAa GKS SEAaGSYyOS 2% | alL
is for national authorities to make the initial assessment of the pressing social need in each case;
accordingly, a margin of gpeciation is left to them. Howevgtheir decision remains subject to review

08 UKS /2dz2NI® ! NBAGNAROGAZ2Y 2y | [/ 2y@SyGAz2y N3
& 2 O Ac8nd Bafimarks of which are tolerance and broadmindedressless, anongst other things,

it is proportionate to the legitimate aim pursueB®dgeorv. the United Kingdon981,88 51-53).

34. Subsequently, the Court has affirmed thatietermining whether the impugned measures were
GySOSaalNE Ay | RSY2ONIXGAO a20ASdGe¢s AlG oAttt 02
reasons adduced to justify them were relevant and sufficient and whether the measures were
proportionateto the legitimate aims pursued . Finland 1997,8 94). The Court has further clarified

GKAA NBIIANBYSyGs adlaAay3a GKFIG GKS y2iA2y 2F ay!
interference must correspond to a pressing social need, and, in particular, must remain proportionate

02 GKS €SIAAGAYFGS FAY LWz2NBRJZSR® 2 KSY RSOUSNYAYAYST
will consider the margin of appreciation left to the Statelaurities, but it is a duty of the respondent

State to demonstrate the existence of a pressing social need behind the interferermEngwicz

v. Poland 2012,8212). The Court reiterated the gumdg) principles on the margin of appreciation in

M.A.v. Denmar{G@, 2021,88 140-163, which elaborated on the factors of relevance to the scope of

the margin of appreciatiorand in which it noted thaProtocol No. 15 (which reftéed the principle
concerningsubsidiarity and the doctrine of the margin of appreciajientered into force on 1 August

2021 (see als@aradso and Campanehi. Italy [GC],2017,88 179184 and Klaus Mullen. Germany

2020,8 66. The margin of appreciation to be accorded to the competent national authorities will vary

in light ofthe nature of the issues and the seriousness of the interests at stakend Lobben and

Othersv. Norway [GC],2019, § 211). The States mustin principle, be afforded a wide margin of
appreciation regarding matters which raise delicate moral and ethical questions on which there is no
consensus at European levBlafadiso and Campanelliltaly [GC],2017,8 184).
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35. With regard to general measures taken by the national government, it emerges from the@ourt
caselaw that, in order to determine the proportionality of a general measure, the Court must
primarily assss the legislative choices underlying it. The quality of the parliamentary and judicial
review of the necessity of the measure is of particular importance in this respect, including to the
operation of the relevant margin of appreciatigeeM.A. v. Denmar{G@Q, 2021,8 148 citing Animal
Defenders International. the United KingdorfGC] 2013 L.B. v. Hungaf(cC], 2023, 8817 and 12%

The procedural safeguards available to the individual will be especially material in determining
whether the respondent State has, when fixing the retpriaframework, remained within its margin

of appreciation. In particular, the Court must examine whether the decisiaking process leading

to measures of interference was fair and such as to afford due respect to the interests safeguarded to
the individual by Article 84-M.V.v. Finland 2017,88 82-84).

F.Relation between Article8 and other provisions of the Convention and its
Protocols

36. The Court is the master tifie characterisation to be given in law to the facts of the case and is
not bound by the characterisation given by the applicant or the Governm8ntres de Melo

v. Portugal 2016, 8 65; Mitovi v. the former Yugoslav Republic of Macedgi2@15, § 49; Macready
v.the Czech Republi2010,841; Havelka and Others.the Czech Repuhli2007,8 35). Thus, the
Court will consider under which Article(s) the complaints should be examitexdbMmilja and Others

v. Croatia[GC],2018,8 114; Sudita Keitar. Hungary 2020,8 24).

1. Private and family life
a. Article 2 (right to life} and Article 3 (prohibition of torture}

37. Regarding the protection of the physical and psychological integrity of an individual from the acts
of other persons, the Court has held that the authoriflessitive obligationg;, in some cases under
Articles2 or 3 and in other instances under Arti@daken alone or in combination with ArticBeof

the Conventior(see for instance, dz{i dziBzfhinia2020,8 44, asregardsdomestic violencgN.C.

v. Turkey 2021, as regardssexual abuseand the summary of the cadaw on the State€positive
obligations see 88 94-95 and R.B.v. Estonia 2021, 88 78-84) ¢ may include a duty to maintain and
apply in practice an adequate legal framework affording protection against acts of violence by private
individuals (see, inter aliggodermarv. Sweder{GC],2013, § 80 with further references therein) or
against medical negligence (s8427 inb A O2 f I S+ AvNRBriahiZ(GE] 2019 yith Zugther
references therein)Drawingon the caselaw on Article 2 the Court stated thaMember States had a
positive obligation inherent in Articles 3 and 8 to enfothe sentencesof sex offencesHE.G.v.the
Republic of Moldov,2021,88 39-41). On the other handin a case of a roattaffic accident in which

an individual sustained unintentional lifareatening injuries, the Grand Chamber did not find Article

3 or 8 applicable but rather it applied ArticleiRi¢., 88 128-32).

38. In its casdaw on Articles 3 and 8, the Court emphasised the importance to children and the other
vulnerable members of society of benefiting from State protection where their physichmental
well-being were threatened \{/etien and Othersv. Germany 2018, 8 74, Tlapak and Others
v.Germany 2018,887; A and Bv. Croatig 2019,88 106-113). The Court found a breach of bodi
these Articlegjiventhe failure to protect the personal integrity of a vulnerable child in the course of
excessively longieninal proceedings relating to sexual abus#ijchit consideredo bea serious case

of secondary victimisation(N.C.v. Turkey 2021)In the two cases against Germarthe Court
reiterated that the fact of regularly caning o®echildren was liable to attain the requisite level of
severity to fall foul of Articl&@ (Wetjen and Othersy. Germany 2018, 8 76; Tlapak and Others

1 See theCaselaw Guide on Article 2 (Right to life)
2 See theCaselaw Guide on Article 3 (Prohibition of torture)
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v.Germany2018,8 89). Accordingly, in order to prevent any risk ofrélatment under Article 3, the
Cout considered it commendable if &nber States prohibited in law all formBamrporal punishment

of children. However, in order to ensure compliance with Article 8, such a prohibition should be
implemented by means of proportionate measures so that it was practical and effective and did not
remain theoretical (Vetjen and Others. Germany 2018,88 77-78; Tlapak and Others. Germany
2018,8890-91).

39. In the immigration ontext, during periods of mass influx of asylseekers and substantial
resource constraints, recipient States should be entitled to consider that it falls within their margin of
appreciation to prioritise the provision of Article 3 protection to a greatember of such persons
over the Article 8 interest of family reunification of somié.{. v. DenmarkGC],2021,88 145-146)

40. The Court has stated that whemaeasure falls short of Articlé treatment, it may nevertheless

fall foul of Article8 (Wainwright v.the United Kingdom2006, 843, as regards stripearch). In
particular, conditions ofletention may give rise to an ArticBviolation where they do not attain the
level of severity necessary for a violation of ArtRl&aninerv. Finland 1997,8 63). The same would
applyto verbal abuse without physical violen¢see the situationin Association ACCEPT and Others
v.Romania2021,88 5557 and§ 68, orin F.Ov. Croatig 2021,8 53 asregardsharassmenat schoo).

The Court has frequently found a violation of Artiglef the Convention on account of poor conditions

of detention where the lack of sufficient divide between the sanitary facilities and the rest of the cell
was just one element of those conditions [ | ¥ NdP&land 2015,8824 and 38). If | I F NI Za | A
v.Poland 2015, the Court found that the domestic authorities failed to discharge their positive
obligation of ensuring a minimum level of privacy for the applicant and had therefoetadoArticle8

where the applicant had to use the toilet in the presence of other inmates and was thus deprived of
a basic level of privacy in his everyday lif@38-41).

41. Similarly, even though the right to health is not ghti guaranteed by the Conventiand the
Protocols thereto, the Mmber States have a number of positive obligations in that connection under
Articles 2 and 8 I @njA 6 1 | b7, ek Czérli ReDIMEGC], 2021, §282, and see Vilela

v. Portugal 2021,88 73-79 which, in examining a caseoncerningalleged medical negligence under
Article 8 (8 64-65), referred to the general principles set out under Articleg8 74-79). They must,

first of all, lay down regulations requiring public and private hospitals to adopt appropriate measures
to protect the physical integrity of their patients, and secondlykmavailable to victims of medical
negligence a procedure capable of providing them, if need be, with compensation for damage. Those
obligations apply under Article 8 in the event of injury which falls short of threatening the right to life
as secured undeArticle 2 {asilevav. Bulgarig 2016,88 63-69; T 0 NJ K A Y. Tuwrk&y2018,861;
andMehmet Ulusoy and Othexs Turkey 2019,88 92-94).

42. Procedural obligations under ArticBto carry out an effective investigation into alleged breaches

of the right tolife may come into conflict with a Sta®obligations under Articl@ (Solska and Rybicka

v.Poland 2018, 88118119). State authorities are required to find a due balance between the
requiremens of an effective investigation under Article 2 and the protection of the right to respect

for private and family life (under Article 8) of persons affected by the investiga§id@1). The case

of Solska and Rybicka. Poland 2018, concerned the exhumation, in the context of criminal
proceedings, of the remains of deceased persons against the wishes of their families; Polish domestic

law did not provide a mechanism to review the proportionalifytiee decision ordering exhumation.

14 | O2y&aSlidSyOss (KS /2dNI F2dyR GKFG GKS Ayas
thus amounted to a violation of Article 8§826-128).

b. Article 6 (right to a fair trial§

43. The procedural aspect of Article 8 is closely linked to the rights and interests protected by6Article
of the Convention. Article I F¥F2NR& I+ LINRBOSRdAzN}Yf al FS3dza NRX yI

3 See theCasdlaw Guides on Article 6 (Right to a fair trial}ivil linb and Criminal limb
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determinatonofon@ G OA @GAf NAIKGA yR 20f A3 GA2y a8 6 KSNE
does not only cover administrative procedures as well as judicial proceedings, but it is also ancillary to
the wider purpose of ensuring proper respeot finter alia, family lifeT{apia Gasca and . Spain
2009,88111-113;Bianchiv. Switzerlang2006,8 112; McMichaelv. the United Kingdon1995,891;

B.v.the United Kingdon987,88 63-65; Golderv. the United khgdom 1975,8 36). While Article 8
contains no explicit procedural requirements, the decisioaking process involved in measures of
interference must be fair and ensure due respect for the interests safeguarded by Artielen@iidez
Martinezv. Spain[GC],2014,8 147).The difference between the purpose pursued by the respective
safeguards afforded by Articl€sand 8 may, in the light of the particular circumstangastify the
examination of the same set of facts under both Articles (comgare the United Kingdonl987,

88 65-67; Golderv. the United Kingdom1975,88 41-45; Macreadyv. the Czech Repub|i2010,841;
Bianchiv. Switzerland2006,8 113), even if viewing th@rocedures from the perspective of a different
Article cannot lead to a different conclusiaie(lowv. Norway, 2021,8 75).

44. However, in some cases where family Ifeat stake and the applicants invoked Artiddesnd 8,

the Court has decided to examine the facts solely under A&i¢see, for instancel.Cuy. Italy, 2022,
§53). According to the Court, the procedural aspect of ArtRkequires thedecisionmakingprocess
leading to measures of interference to be fair and to afford due respect to the interests safeguarded
by the Article Eoares de Melw. Portugal 2016,8 65; Santos Nunes. Portugal 2012,8 56; Havelka
and Otherw.the Czech RepuhblR007,88 34-35; Wallova and Walla. the Czech Republ|2006,847;
Kutznerv. Germany 2002,8 56; McMichaelv. the United Kingdon995,8 87; andMehmet Ulusoy
and Otherss. Turkey 2019,8 109). Therefore, the Court may also have regarajer Article8, to the
form and length of thedecisiormaking process {.C.v. Italy, 2022, §57; Macreadyv.the Czech
Republic2010,8 41; and for special attention and priority treatment called for in the context of sexual
abuse in order to ensure the protection tife child, seeN.C.v. Turkey 2021) Also, the State has to
take all appropriate measures to reunite parents and childfsmnfos Nuneg. Portugal 2012,8 56).

45. For example, whether a case has been heard within a reasonable tisés required by Articlé

81 of the Conventiorg also forms part of the procedural requirements implicit in Art@lévA 0 A 0
v.Croatig 2015,892; see alsd 2 LJ-vFS&rbig 2022, in which the Court held that a feyear delay

in dermining the applicai® overnight and holiday contact with his child violated Article 8, even
though he had continued to have regular but more limited contact with his child while the proceedings
were ongoing. Also, the Court has examined a complaint about the failure to emfardecision
concerning the applicangight to have contact only under Artic& (Mitovi v.the former Yugoslav
Republic of Macedoni2015,8 49). Likewise, the Court decided to examine undeickr8 solely the
inactivity and lack of diligence of the State and the excessive length of the proceedings for the
execution of the decision to grant the applicant the custody of the chilth{e Nuness. Portugal
2012,8854-56).

46. Moreover, in several cases where a close link was found between the complaints raised under
Article6 and Article8, the Court has considered the complaint under Articlas being parof the
complaint under Articl8 (Anghelv. Italy, 2013,8 69; Diamante and Pellicciorni San Maring2011,

§ 151;Kutzner. Germany2002,8 57; Labitav. Italy [GC],2000,8 187). InG.B.v. Lithuanig 2016,the

Cout did not consider it necessary to examine separately whether there had been a violation of
Article6 8 1 given that the Court had found that the applic@yprocedural rights had been respected
when examining her complaints under Arti@d8 113).In S.W.v.the United Kingdonl987,2021,

the Court found no need to give a separate ruling on the admissibility and merits of the complaint
under Article 681 since it had already examingidom the standpoint of Article 8the applicanta
complaint abouta violation of her procedural rights affecting her right to respect for her private life
(878).

47. In Y.v. Slovenia 2015, the Court examined whether the domestic trial court struck a proper
balance between the protection of the applic&tright to respect for private life and personal
integrity and the defence rights of the accused where the applicant had bexssexaminedby the
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accused during criminal proceedings concerning alleged sexual ass&ults}E16).Lopez Ribalda
and Othersy. Spain[GC] 2019,addressed the question whether the usedwidence of information
obtained in violation of Article 8 or of domestic law rendered a trial as a whole unfair, contrary to
Article 6 88149152) McCann and Healy. Portugal 2022,addressedthe interplay betweerthe
applicant$2ight to be presumed innocent, guaranteed by Artic®Z and the applican@eputation,
guaranteed by Article 8f the Conventior(8§ 83-84,95).

48. In cases concerning a pergamrelationship with his or her child there is a duty to exercise
exceptional diligence in view of the risk that the passage of time may resuleifieectodetermination

of the matter. This duty, which is decisive in assessing whether a case has bedmwitbar a
reasonable time as required by Artidde8 1 of the Convention, also forms part of the procedural
requirements implicit in Articl® (Suldv. Germany2005,8 100;Strombladv. Sweden2012,880;w A 0 A ©
v. Croatig 2015,8 92).

49. It the case ofAltay v. Turkey (no. 2)2019,88 47-52 and8 56, the Cour® view of the nature of

the lawyerclient relationshipg 6 KA OK  Fl £ £ & 6 A (0 KA Y -weiglted Bedvyliddts 2 T & LI
assessmenbf whether the proceedings in which the applicant challenged the restriction on his right

G2 O02YYdzyAOF(GS Ay O2yFARSYGAIFIfAdGeE G6AGK KAA fl g&S
6 (8 68).However, a conclusion in favour of the applicapitif Article 68 1 under its civil head does

not automatically bring the issue into the ambit of Article 8/( f £ P ( Iv.Gurkey2@2H8860 N

61).

c. Article 9 (freedom of thoughtconscience and religioA)

50. Although Article 9 governs freedom of thought, conscience, and religious matters, the Court has
established that disclosure of information about personal religious and philosophical convictions may
engage Article8 as well, as such convictions concern some of the most intimate aspects of private life
(Folgerg and Othens Norway[GC],2007,8 98, where imposing an obligation on parents to disel
detailed information to the school authorities about their religious and philosophical convictions could
constitute a violation of Articl8 of the Convention, even though in the case itself there was no
obligation as such for parents to disclose th@im convictions).

51. Article 8has been interpreted and applied in the light of Articléd® instance in the case d@fbdi
Ibrahimv. Norway[GC],2021,8 142 andT.Cuv. Italy, 2022,8 30.

52. Articles 8 and 9 werdoth found engagedas regards theperformance ofa postmortem
examination despite the applica®tobjections on religious grounds aher specific wishes for ritual
burial (Polatv. Austrig 2021,88 48-51,891).

d. Article 10 (freedom of expressioh)

53. WKSNB (KS A ypiofedi@nhofite reputation ¢t 8ghts of othérwithin the meaning

of Article 10 bring Article 8 into play, the Court may be required to verify whether the domestic
authorities struck a fair balancketween the two Conventionvalues namely, on the one hand,

freedom of expression protected by Article 4Ad, on the other, the right to respect for private life

enshrined in Article 8a(SROf A a Lafl vyalsS wlvBsshigdn®ferzeghdf&CG | YR h
2017,877, Matalasv. Greece 2021;M.L.v. Slovakia2021,8 34).

54. In cases which require the right to respect fmivate life to be balanced against the right to
freedom of expression, the Court considers that the outcome of the application should not, in theory,
vary according to whether it has been lodged with the Court under ARictethe Convention by the
person who was the subject of the news report, or under Artitleby the publisher. Indeed, as a
matter of principle these rights deserve equal respecbiderc and Hachette Filipacchi Associés

4 See theCaselaw Guide on Article 9 (freedom of thought, conscience and religion)
5 See theCaselaw Guide on Article 10 (Freedom of expression)
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v. France[GC],2015,8 91; Satakunnan Markkinaporssi Oy and Satamediav@nland[GC],2017,
§123;a SROf A& Latl Yal S tets& BdRnaraOdSHerzeyditj@C), 207,88 77h (i K
McCann and Healy. Portugal 2022,8 80). Accordingly, the margin of appreciation should in theory
be the same in both cases. Then-exhaustivecriteria defined by the caskaw includethe following
(Satakunnan Markkinaporssi Oy and Satamedia WOfinland [GC], 2017, 88165166} the
contribution to a debate of public interest, the degref notoriety of the person affected, the subject

of the news report, the prior conduct of the person concerned, the content, form and consequences
of the publication, and, where appropriate, the circumstances in which the photographs were taken
(Couderc and Hachette Filipacchi Associ€sance[GC],2015,8890-93; Von Hannovewr. Germany
(no.2)[GC],2012,88 108-113; Axel Springer AG Germany[GC],2012,88 89-95), the order ofwhich

may be examined differentliM.L.v. Slovakia2021,88 35and 3§. Rurthermore, in the context of an
application lodged under Article 10, the Court examines the way in which the information was
obtained and its veracity, and the gravity of the penalty imposed on the journalists or publishers
(Satakunnan Markkinaporssi Oy and Satamedia.®GinlandGC]2017,8 165). Some of these criteria
may have more or less relevance given the particular circumstances of the case (see, for a case
concerning the mass collection, processing and publication of tax idala,8 166), and according to

the context, other criteriamay alsoapply E ROf A & Lafl Yal S %lvB&raahdS . Nb-
HerzegovindGC],2017,8 88). With regard to the way in whidghe information was obtained, the
Court has held that the press should normally be entitled to rely on the content of official reports
without further verification of the facts presented in the documetgdet Tromsg and Stensaas

v. Norway[GC],1999,8 68; Mityanin and Leonov. Russia2019,8§ 109).

55. The Court ruled on the scope of the right to respect for pgavide safeguarded by Article 8 in
relation to the freedom of expression secured by Article 10 to information society service providers
such as Google Inc. Tramizv. the United Kingdonfdec.) 2017,and to Internet archives managed by
media in M.L. and W.W.v.Germany 2018 (see also,Biancardiv.Italy, 2021 and Standard
Verlagsgesellschaft mbHAustria (no.3), 2021)

56. Defamation proceedings brought, in its own name, by a legal entity that exercises public power

YIe y2G4X a F 3ISYSNIf Nz ST 06S NBIFNRSR (G2 065 Ay
GKS NBLzil GA2Yy oddd BFof BdiGob/bidioh. Thiz/dees Mot éxdldild Bt S ™ N
AYRAGARdAZLf YSYOSNBR 2F | LlzotAO 62Re&X ¢gK2 O2dAZ R 0

of its members and the nature of the allegations made against thaay be entitled to bring

defamation proceedigs in their own individual nameDOO Memov. Russia 2022, 88 46-48). In

Freitas Rangel. Portugal 2022, 8848, 53 and 58, the legitiate aim of the protection of the

GNB LIz F GA2y 2N NARIKGa 27F 20K NI delied aniiti doyer thieK S Y S|
reputational protection of a legal entity, namely associatiohgidges and prosecuto§ 48).

e. Article 14(prohibition of discrimination)

57. On many occasions, Artiddehas been read in conjunction with Artidld. Examples are listed
below. For a detailed analysis of the CdBricasdaw on this topic, see th&€aselaw Guide on
Article14 (Prohibition of discrimination)

58. For instance, concernirgamesexcouples, the Court has attached importance to the continuing
international movement toward the legal recognition of sarsex unions@liari and Others. Italy,
2016,88178 and 18a185), but leaves open the option for States to restrict access to marriage to
different-sexcouples Gchalk and Kopf. Austrig 2010,8 108).See alsthe CaseLaw Guide on Rights

of LGB persons

59. InBeizaras and LevickasLithuanig 2020,the applicants, two young men, posted a photograph

of themselves kissing on a public Facebook page. This gristereceived hundreds of virulently
homophobic comments. Although the applicants requested it, the prosecutors and domestic courts
refused to prosecute, finding that the applicafs SKI @A 2dzNJ KFR 06SSy aSOOSy
O2NNBaLRYyR (G2 AGGNIRAGAZ2YIE FlLYAt@ OFftdSaé¢ Ay (K¢
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against the applicants and the homosexual community in general were instigated by a bigoted attitude
towards that community and that the very same discriminatory state of mind was at the core of the
failure on the part of the relevant public authorities to discharge their positive obligation to investigate

in an effective manner whether those comments constitutecitement to hatred and violence. The
Court concluded that the applicants had suffered discrimination on the ground of their sexual
orientation (8&106-116, §129). In Association ACCEPT and GgherRomania 2021, the Court
reiterated the obligation on the authoriti€dpart to offer adequate protection in respect of the
applicant€dignity € 127).As a matter of principle, i@ganezova. Armenig 2022,the Court recalled

the authoritie€duty to prevent hatemotivated violence on the part of private individuas well as

to investigate the existence of a possible link between a discriminatory motive and the act of violence
(whether physical or verbal) coutdnstitutepositive obligationsinderArticles 3 and &nd could also

be seen toaspart of the authoritie§positiveresponsibilities under Article 14 of the Convention to
secure the fundamental values protected by Articles 3 and 8 without discrimination.
Nepomnyashchiy and Others v. Rus2@23, the applicats, members of the LGBTI community,
complained about negative public statements made by public officials about the LGBTI community.
The Court found that the applicants may claim to be victims despite the fact that they had not been
directly targeted by thk contested sitements (8 57)Bearing in mind the history of public hostility
towards the LGBTI community in Russia and the increase in homophobic hate crimes, including violent
crimes, at the material time, the openly homophobic content and particukaglyressive and hostile

tone of the statements, as well as the fact that they were made by influential public figures holding
official posts and were published in popular newspapers with a large readership, the Court considered
that the contested statementSiB I OKSR ( KS & (i K NB & K bd cBnsidefed t@affed S NA ( & £
GKS GLINAGFGS ftATSE 2B2.YSYOSNE 2F GKS 3INRBdAZI 6273 ¢

60. With regard to gendebased discrimination, the Court has noted that the advancemegentier
equalityis today a major goal for the &dinber States of the Council of Europe and very weighty reasons
would have to be put forward before such a difference of treatment could be regarded as compatible
with the Convention. In particular, referencestraditions, general assumptions or prevailing social
attitudes in a particular country are insufficient justification for a difference in treatment on the
grounds of sexsee, for instanceTapayeva and Others. Russia 2021, 88112-118) or sexual
orientation (X.v. Poland 2021,88 90-92). For example, in a case concerning the bearing of a w@mnan
maiden name after marriage, the Qodound that the importance attached to the principle of non
discrimination prevented States from imposing traditions deriving from the@armordial role and

the womar® secondary role in the familyJ(al Tekeliv. Turkey 2004,8 63; see alsd_e6n Madrid

v. Spain 2021,concerning a rule which provided that, where the parents disagreed on the matter, the
order of the surnames given tchild would be imposed automaticallyith the father@first and the
mother®@ seconyl The Court has also held that the issue with stereotyping of a certain group in society
lies in the fact that it prohibits the individualised evaluation of their cégaand needs Carvalho
Pinto de Sousa MoraisPortugal 2017,8 46 with further references therein)n Yocheva and Ganeva

v. Bulgarig 2021,the Court found that the denial of a surviving parent allowance to a single mother,
the father of whose children was unknowamounted to an unjustifiable difference of treatment
based on the groursiéof both sex or family status(see§ 125).

61. In Alexandru Enache. Romania 2017,the applicant, who had been sentenced to seven ydars
imprisonment, wanted to look after his child, who was only a few months old. However, his
applications to defer his sentence were dismissed by the courts on the grounds that such a measure,
which was available teonvicted mothers up to their chi@ first birthday, was to be interpreted
strictly and that the applicant, as a man, could not request its application by analogy. The Court found
that the applicant could claim to be in a similar situation to that of mdke prisoner (8 68-69).
However, referring to international law, it observed that motherhood enjoyed special protection, and
held that the authorities had not breached Article 14 in conjunction with ArticB7@&Y.
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62. Concernig the difference in treatment on the ground of birth out of or within wedlock, the Court
has stated that very weighty reasons need to be put forward before such difference in treatment can
be regarded as compatible with the ConventidBaljinv. Germany[GC], 2003, § 94; Mazurek

v. Francg 2000,8 49; Camp and Bourimi.the Netherlands2000,88 37-38). The same is true for a
difference in the treatment of the father of a child born of a relationship where the parties were living
together out of wedlock as compared with the father of a child born of a marriaaged relationship
(Sahinv. Germany[GC],2003,8 94). The Court has also held that a refusal to allow a single father to
exercise prental authority in the absence of the mott@rconsent amounted to an unjustifiable
difference in treatmentis-a-visboth the mother and the married or divorced father, since there was
no reasonable relationship of proportionality between the refusatl dne protection of the best
interests of the childRaparrigopoulos. Greece2022,88 35-43).

63. The Court has found a violation of Article 14 readanjunction with Article8 as a result of the
authoritieefusal to let a binational couple keep their own surnames after marriageofici Rose

and Rosev. Switzerlang 2010, 8 26). A violationwas also found as regards a ban on adoption of
Russian children by US nationalg\ifl. and Others. Russia2017 Where the State had gone beyond

its obligations under Article 8 and created ahtitp adopt in its domestic law, it could not, in applying
that right, take discriminatory measures within the meaning of Article 14. According to the Court, the
applicantgXight to apply for adoption, and to have their applications considered fairliywftiin the
general scope of private life under Article 8.

64. A refusal to grant full parental and custody rights in respect of a child, based solely or decisively
on considerations regarding sexual orientation, is not acceptatdier the Conventionq{.v. Poland,

2021) Where withdrawal of parental authority had been based on a distinction essentially deriving
from religious considerations, the Court held thia¢re had been a violation of Artickin conjunction

with Article14 Hoffmannv. Austrig 1993, 8 36, concerning the withdrawal of parental rights from
the applicant after she divorced the fathef their two children because she was a Jeh&aMitness

see alsar.Cv. Italy, 2022,in which the Court found that an order preventing the father of a child from
actively involving her ihis religion (he had become a Jeho@aWitness after separating from the
child@ mother) did not violate Article 14 read together with Article 8 because the applicant was not
treated differently from the mother on the basis of religid8@0-52). In/ n yv.(Rbmania2020,the
domestic courts had placed restrictions on the appli€uebntactrights in respect of his daughter.
The Court found a violation of Article 14 in conjunction with Artidde&ause the domestic courts had
based their decisions on the applic@imental disorder, without assessing the impact of the mental
illness on his caring skills or the ckildafety.

65. In a case where police had failed to prot Roma residents from a ppanned attack on their
homes by a mob motivated by afiRioma sentiment, the Court found that there had been a violation

of Article 8 taken in conjunction with Article 18yrlya and Othexv. Ukraing 2018,88 169-170).In a

case concerning discriminatory statements made by a politician, the Court founchthatthorities,
despite having acknowledged the vehemence of the statements, had downplayed their capacity to
stigmatise and incite hatred and prejudice. As such, the State was found to be in bfdéagiositive
obligation to respond adequately to discriminatidsudinova and ChaprazevBulgarig 2021,88 94-

95; Behar and Gutman. Bulgarig 2012,88 105-106). The Court also found a violation of Ai& 8,

taken in conjunction with Article 14, in a case, where the applicants, members of several families of
Roma originhad been forced to leave their homes and prevented from returning owing to public
protests against Roma inhabitants as well ashi® repeated public displapy officialsof a lack of
acceptance of the Roma armd opposition to their return, reinforcinghe applicant€legitimate fear

for their safety and representing a real obstacle to their peaceful retéraké¢tova and Others
v.Bulgarig 2022,  148-168).

6 See theCaselaw Guide on the Rights of LGBTI persons
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66. As regardsnidentity check, allegedly based on physical or ethnic motives, the Court clarified that
not every identity chek of a person belonging to an ethnic minority would fall within the ambit of
Article 8, thus triggering the applicability of Artidlé. Such a check should attain the necessary
GKNBAK2fR 2F aS@OSNRGe a2 | & i 2threBHoldl it only Attdiked i ( K S
the person concerned has arguable clainthat he or she may have been targeted on account of
specific physical or ethnic characteristics. In other words, for that threshold to be met, a certain level
of substantiationof sud allegations is required. Such an arguable claim may eatablywhere the

person concerned had submitted that he or she (or persons having the same characteristics) had been
the only person(s) subjected to a check and where no other grounds for thek etwre apparent or

where anyof the explanations of the officers carrying out the check disclosed specific physical or
ethnic motives.The Court observed that the public nature of the check might have an effect on a
persor@ reputation and selfespect(Basuv. Germany 2022, & 25-27; Muhammadv. Spain 2022,
8849-51).

67. As regards theproceduralobligation in this context, the authoriti€xluty to investigate the
existence of a possible link between racist attitudes and a State @gact, even of a nowiolent
nature, is to beconsidered as implicit in their responsibilities under Articlewhen examined in
conjunction with Article8 of the Conventionln particular, State authorities have an obligation to take

all reasonable measures to identify whether there were racist vestiand to establish whether or

not ethnic hatred or prejudice may have played a role inithpugnedevents. The authorities must

do what is reasonable in the circumstances to collect and secure the evidence, explore all practical
means of discovering thieuth and deliver fully reasoned, impartial and objective decisions, without
omitting suspicious facts that may be indicative of racially induced violence. For an investigation to be
effective, the institutions and persons responsible for carrying itraust be independent of those
targeted by it: this means, not only a lack of any hierarchical or institutional connection, but also
practical independence. That procedural obligation can be met through appropriate criminal, civil,
administrative and professnal avenues, the State enjoying a margin of appreciation as to the manner
in which to organise its system to ensure compliarigas(iv. Germany 2022, & 31-39; Muhammad

v. Spain 2022, §63-76).

68. The Court has also found a violation of Article 8 taken in conjunction with Article 14 where
convicted prisoners could have febiour short visits and longisits lasting days whereas remand
prisoners were allowed to have thrdeur short visits and no long visitSt{aldayew. Russia2019,

88 69-83), and where remand prisoners were prohibited froeceiving unsupervised, lofigrm
visits, despite such visits being generally authorised for convicted prisokleid @nd Toomik

v. Estonia2022,88 86-113).

69. In Arnar Helgi Larussom.Iceland 2022, the Court examineda complaint about a lack of
accessibility of public buildings by disabled persons.

70. In Semenya v. Switzerlahd2023 88 12325the Court found a violation of Article 8 taken in
conjunction with Article 14 where the applicant, a professil female athletewas forced totake

hormonal treatment to lower her natural testosterone level in order to be allowed to compete in the
women® category in international sport competitionghe Court found that her sexual characteristics

(the elevatechatural testosterone level) and the forced hormonal treatment imposed orbl&Yorld

Athleticsfell within the ambit ofArticle 8 (private life) and thather professional activity was also

covered by Article 8 under both tie NS 08l 28yS R | LILINB | OK ¢  koyF Ri SIRK & LALANZRYT 305
developed iDenisov v. Ukrain@018.

"SeetheCasef 4 DdzA RS 2y .t NAaA2ySNBEQ NARIK(GA
8 See also th chapter on Professional and business activities.
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2. Home and correspondence
a. Article 2 (right to life}

71. As concerns interferences with the home, the Court has established parallels between th2 State
positive obligations under Artick of the Convention, Articlé of Protocol Nol and Article2 of the
Convention Kolyadenko and Othexs Russia2012,8 216).

b. Article 6 (fair trial)°

72. As concernintercepted correspondence, the Court has distinguished between the question of
whether Article8 has been violated in respect of investigative measures and the question of possible
ramifications of a finding to that effect on rights guaranteed under Article 6 (see, for example?2 U
loan Rusw. Romania2017,8 52 andDumitru Popescu. Romania (no. 22007,8 106, with further
references)More generally|.6pez Ribalda and OthersSpainGC] 2019,addressed the questioof
whether the use in evidence of information obtained in violation of Article 8 or of domestic law
rendered a trial as a whole €air, contrary to Article 688 149-152, see alsa.ysyukv. Ukraing 2021,

88 66-76).

c. Article 10 (freedom of expression)

731 f K2dzAK GKS R2YSadGAO | dzik2NARGASEA |yR 02dzNIa
within the meaning of the domestic provisions, that classification was not binolinthe Court
(Zayidw v. Azerbaijan(No. 2) 2022,8 64).

74. Although surveillance or telephone tapping is generally examined under Adtalene, such a
measure may be so closely linked to an issue falling under Atficjdor example, if special powers
were used to circumvent the protection of a journalistic soucdbat the Court examines the case
under the two Articles concurrentlyl élegraaf Media Nederland LandedjMedia B.V. and Others
v.the Netherlands2012) In the case cited, the Court found a violation of both Articles. It held that
the law had not afforded adequate safeguards in relation to the surveillance of journalists with a view
to discovering theirsurces.

d. Article 13 (right to an effective remedyj

75. In a case concerning home searches, the Court found that the mere possibility of disciplinary
proceedings against the police officers who had carried out the searches didonstitute an
effective remedy for the purposes of the Convention. In the case of interference with the right to
respect for the home, a remedy is effective if the applicant has access to a procedure enabling him or
her to contest the lawfulness of searchand seizures and obtain redress where appropriates¢vini
v.Bulgarig 2017,8 84).

76. As regards the interception of telephone conversations, in ThelJ | v v. Tutkdy 2017,
judgment (§94-99), after finding that there had been no violation of Article 8 on account of the
tapping of the applicar® telephone calls in the course of the criminal proceedings against him, the
Court held that there had been a violation of Article 13 in conjunction with Artiele e applicant

had not beeninformed of the existence of the judiciakédisions authorising the phone tapping and

the Government had failed to produce any examples showing that in similar cases an authority had
been empowered to assess retrospectively the compatibility of phone tapping with Article 8, in order
to provide comainants with appropriate redress where relevaimthe sphere of secret surveillance,
where abuses are potentially easy and could have harmful consequences for democratic society as a
whole, it is in principle desirable to entrust supervisory contrahtoidge, judicial oversight offering

9 See theCaselaw Guide on Article 2 (right to life)

10 See theCaselaw Guide on Article 6 (Fair trial)

11 See theCaselaw Guide on Article 10 (Freedom of expression)

12 See theCaselaw Guide on Article 13 (Right to an effective remedy)
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the best guarantees of independence, impartiality and a proper procedwenén Zakharov. Russia
[GC]2015,8233;T NJF | yv. TDrkely 2017,8 96). It is advisable to notify the person concerned after

the termination of surveillance measures, as soon as notification can be carried out without
jeopardising the purpose of the restrictioR¢man Zakharov. RussigGC],2015,88 287 et seq.T NJF |y
Guzelv. Turkey 2017,898). In order to be able to challenge the decision forgnihe basis for the
interception of communications, the applicant must be provided with a minimum amount of
information about the decision, such as the date of its adoption and the authority that issued it
(Roman Zakharov. RussigGC],2015,88 291 et seq.T NJ | yv. Torkely 2017,§ 105). Ultimately,

'y aSTFSOUADGS NBYSRe¢ F2NJ 0KS LidzNlbangeSvustéhdan ! NI A Of
G NBYSRE GKFG A& & STFSOGABS ta Oly 08 Kt@Ay3
Fye a2adsSy 27 aSENBG DHeyRIEs9).f | yOSéE o

77. Ina | (i $.drdmania(dec.) 2022,a lawyer complained about the interception of his telephone
conversation with his client, the use of this conversation in the context of the criminal trial against his

client and the subpoena to appear as a witness in his Génal. Thecomplaint wasexamined under

Articles 8 and 13TheCourt found that the exclusion of the transcript of the conversation from the

casefile and the fact that the applicant could have sought pecuniary compensation through a separate

civil action meant that he had beefffarded sufficient redresand, in consequencecould no longer

claim to be @¥ictimCIor the purposes of Article 34 of the Convention.

e. Article 14 (prohibition of discrimination}?

78. In Larkosv. Cyprus[GC] 1999,the Court held that the disadvantageous situation of tenants
renting Stateowned property in relation to tenants renting from private landlords as regards eviction
breachal Article 14 of the Convention taken in conjunction with Article 8Sininjak and Others

v. Croatia(dec.),2000,it did not find it discriminatory that only tenants occupying Statened flats
hadthe possibility of purchasing them, whereas tenants of privately owned flats did ndaHn. the
United Kingdom2011,it examined the conditions of access to social houaimgjin L.F.v.the United
Kingdom(dec.) 2022,the exclusion from social housinkp Karnerv. Austrig 2003,it considered the
issue of the right tasucceed to a tenancy within a homosexual colfdleee alsokozakv.Poland
2010;a I | I N ISthania(dec.) 2021,and compare withKorelcv. Slovenia2009,where it was
impossible for an individual who had provided daily care to the person he lived with to succeed to the
tenancy on the latte® death). Other cases concefmticles14 and 8 in conjunctionfdr instance,
Gillow v.the United Kingdom1986, 88 64-67; Moldovan and Others/. Romania (no. 2)2005
Paketova and Othens Bulgarig 2022.

f. Article 34 (individual applicationsy

79. In cases concerning the interception of a letter addressed to or received by the Bdiate 34

of the Convention, which prevents any hindrance of the effective exercise of the right of individual
petition, may also be applicable’éfimenkov. Russia2013,88 152-165; Kornakovsy. Latvig 2006,

8§ 157; Chukayew. Russia 2015, 8130). As a matter of fact, for the operation of the system of
individual petition instituted by Articl84 of the Convention to be effective, applicants or potential
applicants must be able to communicate freely with the Court withoundesubjected to any form of
pressure from the authorities to withdraw or modify their applicatiGa(manv. Turkey[GC],2000,

§ 130). Delay by the prison authorities in posting letters to therClmums an example of hindrance
prohibited by the second sentence of Arti@é of the Conventionfoleshchuk. Russia2004,8 28),

as does the authoriti€¥efusal to send the Court the initiétter from an applicant in detention
(Kornakovw. Latvig 2006,88 165-167).

13 See theCaselaw Guide on Article 14 (prohibition of discrimination)
14 See theCaselaw Guide on the Rights of LGBTI persons
15 See alsdPrisonersrorrespondencend thePracticle Guide on admissibility criteria
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g. Article 1 of Protocol No. 1 (protection of propert)

80. Theremaybed A Ay AFAOLI Yyl 2@SNI LI 60SG6SSy GKS 02y OS LI
Articlem 2F t NRG202f b2d m= odzi GKS SEAaiGSyOS 2F | a4
or interest in respect of real propertys(rugiuv. Romania 2004, 8 63). An individual may have a

property right over a particular building or land for the purposes of Arfiaé Protocol Nol, without

having sufficient ties with the properf 2 NJ A G (2 O2yaidAiddziS KA& 2NJ KSN
Article8 (Khamidow. Russia2007,8 128).

81. In view of the crucial importance oféirights secured under Articto the individua® identity,
selfdetermination and physical and mental integrity, the margin of appreciation afforded to States in
housing matters is narrower in relation to the rights guaranteed by Ai¢lean to thog protected

by Articlel of Protocol No. 1Gladyshevar. Russia2011,893). Some measures that constitute a
violation of Article8 will not necessarily lead to a finding of a violatiorAdticle1 of Protocol Nol
(lvanova and Cherkezov. Bulgarig 2016, 8862-76). The judgment invanova and Cherkezov

v. Bulgarig 2016, highlights the difference between the interests protected by the two Articles and
hence the disparity in the extent of the protection they afford, particularly when it comes to applying
the proportionality requirements to the facts of a particular caS8&4").

82. Aviolation of Article 8 may accompany a finding of a violation of AdiofeProtocolNol G 2 € | Y
and Othersv. Turkey 2016, § 159; Chiragov and Others. Armenia [GC], 2015, § 207; Sargsyan

v. Azerbaijar{GC]2015,88 259-260; Cyprus/. Turkey{GC],2001,88 175 and 189Khamidow. Russia
2007,88 139 and 146Rouskv. Sweden2013,88 126 and 142; anéolyadenko and Otheks Russia
2012,8217). Alternatively, the Court may find a violation of one of the two Articles trdyi¢va and
Cherkezov. Bulgarig 2016,88 62 and 76). It may also consider it unnecessary to rule separately on
one of the two complaintsniy” S NJ.FiirkeyfG&C],2004,8 160; Surugiw. Romania2004,8§ 75).

83. Some measures tahing on enjoyment of the home should, however, be examined under
Article 1 of Protocol No. 1, particularly in standard expropriation caSes(net Salih and Abdulsamet
Cakmakv. Turkey 2004,8 22; Mutlu v. Turkey 2006,8 23).

h. Article 28 1 of Protocol No. 4 (freedom of movemerif)

84. Although there is some interplay between Arti@& 1 of Protocol No. 4which guarantees the
right to liberty of movement within the territory of a State and freedom to choose®mesidence
there, and Article8, the same criteria do not apply in both cases. Aricleannot be construed as
conferring the right to live in aapticular location {Vardv.the United Kingdonfdec.) 2004 Codona
v.the United Kingdonfdec.) 2009, whereas Articl@ §1 of Protocol M. 4 would be devoid of all
meaning if it did not in principle require the Contracting States to take account of individual
preferences in this spher&gribv. the Netherland4GC],2017,88 140-141).

[l. Private life

A. Sphere of private life
1. Applicability in general

85. Private life is a broad concept incapable of exhaustive definitioen(ietzv. Germany1992,8§ 29;

Pretty v.the United Kingdom2002, 861; Peckv.the United Kingdom2003, §57). It covers the

physical and psychological integrity of a persof R Yl & GSYo NI OS Ydzf @ LX S | &
LIK& &A Ol f |y RDedish@ WHraine[@OR2B18,8 9515 8aad Marpey. the United Kingdom

[GC],2008,8 66). However, through its cadaw, the Court has praged guidance as to the meaning

16 See theCaselaw Guide on Article 1 of Protocol Nlo(Protection of property)
17 See sectiotomebelow.
18 See theCaselaw Guide on Article 2 of Protocol No. 4
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and scope of private life for the purposes of Artigl§°aradiso and Campanelliltaly [GC],2017,
§159). Moreover, the generous approach to the definition ofyomal interests has allowed the case
law to develop in line with social and technological developments.

86. ¢ KS y20A2Yy 2F LINAGIGS tAFS Aa y20 ftAYAGSR G2
personal life aséchooses and exclude the outside wdilanisow. Ukraine[GC],2018,8 96). Article

8 protects the right to personal development, whether in terms of personality or of personal
autonomy, which is an important principle underlying the interpretation of the Article 8 guarantees.

It encompasses the right for each individual to approach others in order to establish and develop
relationships with them and with the outside world, thatd > G KS NAIKG G2 F aLd
(. NND dzi. Bomnaniz{GC],2017, § 71; Botta v. Italy, 1998, § 32). However, Article 8 does not
guarantee the right as such to establish a relationship with one particular person, especially if the
other person does not share the wish for contact and if the person with whom the applicant wishes

to maintain contact has been the victim of behaviour gthhas been deemed detrimental by the

domestic courtskverss. Germany2020,8 54).

87. There is a zone of interaction of a person with others, even in a public comtbixh may fall
GAGKAY (GKS a02LJS 2FaLINR I (i PeckvitE Siited Ka®IGR003, Y2y I 2
862; Uzunv. Germany2010,8 43;Von Hannovev. Germany (no. 4GC],2012,8 95; Altay v. Turkey

(no. 2)2019,849 ornotb A O2f I S + AvNREmManidGe],2019,§81128-32). However, there

is nothing in the Couf established casiaw which suggests that the scopemivate life extends to
FOGADBAGASE GoKAOK | NB iRdF §128/secSatseC Selidh Pdmboacylatzo f A O
the Rule of Law. Ukraing 2020,as concerns thelisclosure of information about political lead€rs

education and work htery, 8§ 114-116).Everyone has the right to liveipately, away from unwanted

attention (Khadija Ismayilova. Azerbaijan2019,8139). The home address of a person constitutes

personal information that is a matter of private life and, as sutjoys the protection afforded in

that respect by Article 8\(kayav. Turkey2012,8 30; Samoylovar. Russia2021,8 63; L.B. v. Hungary

[GC], 2023, 804).

88. InLacatusv. Switzerlang2021,the Court found that the imposition of a fine on the applicant for
begging, and her subsequent imprisonment for ygayment, interfered with her right to respect for

her ¢private life€. Giventhe concept of human dignity underpimg the spirit of the Conventiorby
prohibiting begging in general and by imposing a fine on the applicant together with a prison sentence
for failure to comply with the sentence imposed, thational authorities prevented her from making
contact with other people in order to get help which was one of the ways she could meet her basic
needs §856-60). It further found that the respondent State had overstepped its margin of
appreciation as the pmalty imposed on the applicant had not been proportionate either to the aim of
combating organised crime or to the aim of protecting the rights of padsgrgesidents and
shopkeepers. Furthermore, in view of the fact that the applicant was an extremiklgrable person,

in a situation in which she had in all likelihood lacked any other means of subsistence, the Court found
that her punishment had infringed her human dignity and impaired the very essence of the rights
protected by Article &f the Convenbn.

89. Measures taken in the field of education may, in certain circumstances, affect the right to respect
for private life(F.O.v. Croatig 2021,8 81). The Court held that the verbal abuse of a student by his
teacher, in front of his classmates, fell to be examined under the right to respe@prioate life. It

had no doubt that the insults caused emotional disturbance, which affected the apyfican
psychological webeing, dignity and moral integrity, were capable of humiliating and belittling him in
the eyes of othersg§8 59-61).
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90. The applicability of Article 8 has been determined, in some contexts, by a sevetitgaesfor

example, the relevant cadaw on environmental issué¥’, an attack on a persd® reputatiorf?,

dismissal, demotion, neadmission to a profession or other similarly unfavourable measures, in
Denisow. Ukraine[GC],2018,88 111-112 and 115117, with further references therein (see alshy

way of examplesPolyakh and Others. Ukraing 2019, 88 207-211; + dz6 &.Zrbatia(dec.),2019,

88 44-50; Convertito and Othens. Romania 2020;Platiniv. Switzerlanddec.) 202Q M.L v. Slovakia

2021,8 24; Budimirv. Croatig 2021,847), acts or measures of a private individual which adversely

affect the physical and psychological integrity of anothe\(O2 f | S+ ANEDHANA[GE], ¢ Ny | &4 S
2019, 8128, in relation to a roadraffic accident C. v.Romania 2022, with regard to sexual
harassment 88 50-54); and individual psychological wéking and dignity iBeizaras and Levickas

v. Lithuanig 2020,88 109 and 117 Nepomnyashchiy and Others v. Rus2623,88 5962%2 (see in

some other felds, for instances-H.v. Poland(dec.) 202]). Not every act or measure which may be

said to affect adversely theoral integrity of a person necessarily gives rise to such an interference.
However, mce a measure is found to have seriously affected the app®anvate life, the complaint

will be compatibleratione materiaewith the Convention and an issue of tieNA I K (2 NI & LIS

LINAGFGS tAFSE gAff FNRASH® Ly GKAaA NBIFNRI (GKS |
with the right to respect for private life are often inextricably linkeddz6 %. Zrbatia(dec.),2019,
§32).

91. In+ dz6 %. rbatia(dec.),2019,the applican® photograph had been published in a magazine
and she wasrroneously identified as the then May@rwife. The Court declared the application
inadmissiblaatione materiae Although it accepted that the applicant might have been caused some
distress, it considered that the level of seriousness associated witleriogeous labelling of her
photograph and the inconvenience that she suffered did not give rise to andsstner in the context

of the protection of her image or her honour and reputatipnnder Article 8 (8§ 42-51).

92. The Court also applied the aboewgentioned severity test in cases involving identity ctseck
allegedly based on physical or ethnic motives. It clarified that not every identity check of a person
belonging to an ethnic minority would fall withihe ambit of Article 8, thus triggering the applicability

of Article14. Such a check should attain the necessary threshold of severity so as to fall within the
FYOAG 2F GLINAGFGS tAFTSEd ¢KIFG GKNBa&ubbReclaima 2y f @
that he or she may have been targeted on account of specific physical or ethnic characteristics. Such
an arguable claim may notably exist where the person concerned had submitted that he or she (or
persons having the same characteristics) had lberonly person(s) subjected to a check and where

no other grounds for the check were apparent or where afhe explanations of the officers carrying

out the check disclosed specific physical or ethnic motives. In this connection, the Court obsetved tha
the public nature of the check might have an effect on a pe®sogputation and selfespect Basu
v.Germany 2022, & 25-27; Muhammad v. Spain 2022, § 49-51).

93. The Court has also held that statements made about an appfi&cininces and business dealings

by judges hearing an appeal did not attain such a level of seriousness that Article 8 would be
applicable. The Court considered that the impugned statements were part of the jud@ment
reasoningandthat the complaint raise@nimportant issue concernintpe protection of judgesvho

are fulfilling their obligation to provide reasotsavoidclaims by losing parties who disagree with the
judgement delivered e Carvalho Bassw.Portugal (dec.), 2021, 8858-61;, compare Sanchez
Cardenasv. Norway, 2007, 88 33-34, concerning a suggestion that the High Court suspected the
applicant of sexually abusing a childgent Del Campa Spain 2018,88 47-48 andS.W.v. the United

19 See theCaselaw Guide on Environment

20, See chapter oenvironmental issues

21 See chaptersn Professionaind businesactivities Right to on@ image and photographs; the publishing of
photos, images, andrticlesand Protection of individual reputation; defamatidmelow.

22 See also champter on Relations between Article 8 and other provisfoihe Convention and its Protocols,
Article 14,
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Kingdom 2021, 8§47, concerning comments made in relation to a third party mentioned in the
proceedings;Sousa Gouche. Portugal 2016, 88 53-54, concerning clearly discriminatory remarks;
C.Cyv. Spain 2009,8 30, Zv. Finland 1997,8 113, andL.L.v. Francg 2006,88 45-46, concerning the
disclosure of sensitive and personal medical or other private information)

94. Article 8 couldalsocover the right of victims during trialg.(.v. Italy, 2021,8 119).In this case
concerning gendebased violence, the Court held that jud@esitittement to express themselves
freely in decisions, which was a manifestation of the judy&@adiscretionary powers and of the
principle of judicial independence, was limited by the obligation to protect the image and private life
of persons coming before the courts from any unjustified interference. In such cases, it was essential
that the judcial authorities avoided reproducing sexist stereotypes in court decisions, playing down
genderbased violence and exposing women to secondary victimisation by makinghguiting and
judgmental comments that were capable of undermining vicfdngst in the justice systemJ(L.

v. Italy, 2021,88 134-139).

95. In Matalas v. Greece 2021,845) the Court considered thattatements contained in private
documents that were not meant to be publicly disseminaged which were made known only to a
restricted numbe of personswere not only capable of tarnishing the targeted perSoreputation,

but also of causing harto both her professional and social environment. Accordingly, the Court held
that such accusations attainedevel of seriousness sufficient to malone? rights under Article 8 and
therefore examined whether the domestic authorities struck a fair balance between, on the one hand,
the applican® freedom of expression, as protected by Artible and, on the other, the recipie@t

right to respect fo her reputation under Article 8.

96. In the case of access to a private beach by a person with disabilities, the Court held that the right
asserted concerned interpersonal relations of such broad and indeterminate scope thatcthdce

be no conceivable direct link between the measures the State was being urged to take in order to
make good the omissions of the private bathing establishments and the ap@icanvate life.
Accordingly Article 8 was not applicablo(ta v. Italy, 1998,8 35). However, inArnar Helgi Larusson

v. lceland 2022,the applicant complained about the accessibility of his owmicipality@d & Y Ay | NIi 2
FYR Odzf Gdz2NI f OSyiNBéd IS GKSNBTF2NB ARSYGAFTASR |
was lacking and explained how the lack of access to each of those buildings has affected his life.
According to evidence subttéd by the Government, no other buildings in the municipality were
available which had an equivalent purpose. The Court therefore accepted that his complaint fell within

the Gambite of Article 8 and, consequently, that Article 14 was applica8e8-44). However, in view

of the Stat&® wide margin of appreciation, the Court was not convinced that the lack of access to the
buildings amounted to a discriminatory failure by the State to take sufficient measures to enable the
applicant to exercise his right private life on an equal basis with othdg&63).

97. Additionally,a criminal conviction in itself would not amount to an interference with the right to
respect for private lifeGillbergv. SwederfGC],2012,8 70). The Court found that Articl8 was not
engaged in a case regarding a conviction for professional misconduct because the offence in question
had no obvious bearlh 2y (GKS NRARIKG G2 NBALISOO F2N GLINRARJI
professional acts and omissions by public officials in the exercise of their duties. Neither had the
applicant pointed to any concrete repercussions on his private life which had beectly and
causally linked to his conviction for that specific offer@élljergv. Sweder{GC],2012,8 70; see also
Denisow. Ukrane[GC],2018,88 115117 below). Howeverthe Court expressly distinguished a case
concening the suspension of a judge for having undermined the authority of the court by investigating
the independence of a first instance judge since in its view ldgedl misconduct was not evidence
(Juszczyszyw Poland 2022,8231). Moreover,n the case of a police investigator who had been
found guilty of a serious breach of his professional duteshaving solicited and accepted bribes in
return for discontinuing criminal proceedings and who had wished to practise as a trainee advocate
after serving his sentence, the Court found that restrictions on registration as a member of certain
professionsvhich could to a certain degree affect that per&@ability to develop relationships with
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the outside world fell within the sphere of his or her private lifer(kauskas. Lithuania (no. 22017,
8§ 57-58).

98. Inb A O2f I S + AvNREmahidGe],2018, e applicant was seriously injured as a result of

a traffic accident. However, the Grand Chamber foumat such personal injury did not raise an issue
relating to his private life within the meaning of Article 8 since his injuries resulted from his having
voluntarily engaged in an activity that took place in public, and the risk of serious harm was mdnimise
by traffic regulations aimed at ensuring road safety for all road users. Furthermore, the accident did
not occur as the result of an act of violence intended to cause harm to the ap@gantsical and
psychological integrity, nor could it be assingl@tto any of the other types of situations where the
Court has previously found the St&epositive obligation to protect physical and psychological
integrity engaged (§125132).

99. In Ahunbay and Others. Turkey(dec.),2019,the Court did not recognize a universal individual
right to the protection of a particular cultural heritage§84-25). Although the Court was prepared

to consider that there was a European antkrnational community of opinion on the need to protect

the right of access to cultural heritage, it indicated that such protection was generally aimed at
situations and regulations concerning the right of minorities to freely enjoy their own culturéhand
right of indigenous peoples to conserve, control and protect their cultural heritage. Thus, in the
current state of international law, the rights related to cultural heritage appeared to be intrinsic to
the specific status of individuals who benefitte[dm the exercise of minority and indigenous rights.

100. Article 8 cannot be relied on in order to complain of personal, social, psychological and economic
sufferingwhich isa foreseeable consequence of d@ewn actions, such as the commission of a
criminal offenceor similar misconduct{enisow. Ukraine[GC],2018,8 98 and§ 121 referring to the
Willbergexclusionary principl@ Eves v. Germany 2020, 8§ 55; M.L. v. Slovakia 2021, 838; L.B. v.
Hungary[GC], 2023, 802 see, howeverD NJ- O dzf 8. Uthuariar2G21,in which the applicant

denied any miscadzOG ' yR (G KS / 2dzNII GKSNBT2NBE RS®I02)y SR (2
In sum, when the negative effects cptained of are limited to the consequences of the unlawful
conduct which were foreseeable by the applicant, Article 8 cannot be relied upon to allege that such
negative effects encroach upon private lfmmpare, | £  P{ (0 v.durkey2@2H§54)f N

101 In sum, here is a general acknowledgment in the C@&tasdaw under Article 8 of the
importance of privacy and the valués which it relates(see, for instanceDenisow. Ukraine[GC],

2018, §95). These values include, among others, veling and dignity I(dzR2 N2 @GA 6 | YR  hi
v. Slovenia2020,88 112-116 on living conditionsg3eizaras and LevickasLithuanig 2020,81170on
psychological dignidyhealth issue$ medical treatment(Y.Pv. Russia2022, & 42, 50), personality
development {Yon Hannovev. Germany(no. 2) [GC]2012,8 95) or the right toselfdetermination
(Pretty v.the United Kingdom 2002, §61), physical (J.L. v.Italy, 2021, §118), physicaland
psychological integrityx I @njA 6 1 I V.4ieRCzdchi RePUIEC], 2021, § 261; Stderman

v. Sweden [GC],§ 80; Paketova and Others. Bulgarig 2022,8 154), personal identity of which
gender identity was one componenty. France 2023, 47, 79, relations with other human beings
(Paradiso and Campanelliltaly [GC],2017,8 159,Couderc and Hachette Filipacchi AssociEsarce
[GC],2015,8 83),and the right to respect for the decisions both to have and not to have a @hilé

and Cv. Ireland[GC],2010,8 212);aspects of social identity (A 1 dzCrbaiig 2002,8 53, including

the emotional bonds created and developed between an adult and a child in situations other than the
classic situations of kinshipgssica Marchi. Italy, 2021,8 62), the protection of personal datd(M.L.

and W.W.v.Germany 2018, §87; Liebsche. Austrig 2021, 8 31; Drelonv. France 2022,879;
Florindo de Aleida Vasconcelos Gramaxd?ortugal 2022, & 95-96) and a persor@ image Reklos

and Davourlisv. Greece, 2009, §38). It also covers personal information which individuals can
legitimately expect should not be published without their consg@ntP.v. Portugal 2021,88 33-34)

23 See theCaselaw Guide on Data protection

European Court of Human Rights 29/174 Last update31.082023


http://hudoc.echr.coe.int/eng?i=001-174617
http://hudoc.echr.coe.int/eng?i=001-194307
http://hudoc.echr.coe.int/eng?i=001-191120
http://hudoc.echr.coe.int/eng?i=001-186216
http://hudoc.echr.coe.int/eng?i=001-110144
http://hudoc.echr.coe.int/eng?i=001-202527
https://hudoc.echr.coe.int/eng?i=001-212150
https://hudoc.echr.coe.int/eng?i=001-223675
https://hudoc.echr.coe.int/eng?i=001-223675
https://hudoc.echr.coe.int/eng?i=001-213901
http://hudoc.echr.coe.int/eng?i=001-210755
http://hudoc.echr.coe.int/eng?i=001-186216
http://hudoc.echr.coe.int/eng?i=001-201646
http://hudoc.echr.coe.int/eng?i=001-201646
http://hudoc.echr.coe.int/eng?i=001-200344
https://hudoc.echr.coe.int/eng?i=001-219209
http://hudoc.echr.coe.int/eng?i=001-109029
http://hudoc.echr.coe.int/eng?i=001-60448
http://hudoc.echr.coe.int/eng?i=001-210299
http://hudoc.echr.coe.int/eng?i=001-209039
http://hudoc.echr.coe.int/eng?i=001-128043
http://hudoc.echr.coe.int/eng?i=001-128043
https://hudoc.echr.coe.int/eng?i=001-219776
https://hudoc.echr.coe.int/eng?i=001-222780
http://hudoc.echr.coe.int/eng?i=001-170359
http://hudoc.echr.coe.int/eng?i=001-158861
http://hudoc.echr.coe.int/eng?i=001-102332
http://hudoc.echr.coe.int/eng?i=001-102332
http://hudoc.echr.coe.int/eng?i=001-60035
http://hudoc.echr.coe.int/eng?i=001-210090
http://hudoc.echr.coe.int/eng?i=001-183947
http://hudoc.echr.coe.int/eng?i=001-183947
http://hudoc.echr.coe.int/eng?i=001-209035
https://hudoc.echr.coe.int/eng?i=001-219069
https://hudoc.echr.coe.int/eng?i=001-221474
http://hudoc.echr.coe.int/eng?i=001-90617
http://hudoc.echr.coe.int/eng?i=001-90617
https://hudoc.echr.coe.int/eng?i=001-211781
https://ks.echr.coe.int/en/web/echr-ks/data-protection

Guide on Article 8 of the ConventigrRight to respect for private and family life

and may extend to certain situations after deafRolatv. Austriag 2021, 848 and the references
therein).

102 Given the very wide range of issues which private life encompasses, cases falling under this
notion have been grouped into three broarzhtegories (sometimes overlapping) to provide some
means of categorisation, namely: (i) a per@physical, psychological or moral integrity, (ii) his privacy
and (iii) his identity and autonomyhese categories will be consideredyieaterdetail below.

2. Professionabnd businessctivities

103 { Ay OS I NIAOEfS y 3dzZ NI yiESSa (GKS NRIKG G2 | & LN
include professional activitie§¢rnandez Martinez. Spain[GC],2014,8110;. N NJb dxt Fod@adidz
[GC],2017,871;! y (2 @A 6 | V. Montenkdid 201@,8 42; Denisow. Ukraine[GC],2018,

88 100 with further references therein anddpez Ribalda and OthersSpain[GC],2019, 88 92-95),

and commercial activitiesS@takunnan Markkinaporssi Oy and Satamediav@nland[GC],2017,

§130).

104. While no general right to employment to the renewal of a fixetierm contract right of access

to the civil service or a right to choose a particular profession, can be derived from Article 8, the notion

2F AGLINAGFGS fATFTSE R2S8a y2i SEOtdzZRSTI Ay LINAYyOAL
(. NND dzi. BomaniafGC],2017,§ 71; Jankauskas. Lithuania (no. 2)2017, § 56-57; Fernandez

Martinezv. SpainGC],2014,88 109-110). Indeed, private life encompasses tlghtifor an individual

to form and develop relationships with other human beings, including relationships of a professional

or business natured.v. Belgium 1996,8 25; Oleksandr Volkov. Ukraing 2013,8 165). It is, after alll,

in the course of their working lives that the majority of people have a significant opportunity of
developing relationships with the outside worldi€mietz v. Germany 1992, §29; . NND dzf Sa Odz
v. RomanigGC],2017,8 71 and references cited therein;y (i 2 @A 6 | wWNRNtenaghgRALY A 6

§ 424,

105 ¢ KSNBEF2NBEZ NBaGIGNROGA2ya AYLIRaSR 2y | 00Saa G2 |
( ARl 0NJ & | v IRthuahi§ 2004128 47;3Bigaeva v. Greece 2009, §§22-25; see also
Jankauskasy. Lithuania (no. 2)2017, §56and [ S| | @ ~.6GithuanyigT2017, §36, concerning

restrictions on registration with the Bar Association as a result of a criminal conviction) asantiee

goes for the loss of employmerfe€¢rnandez Martinez. Spain[GC],2014,8 113). Likewise, dismissal

from office has been found to interfere with the right to respect for private lifel (LIJR/yTlirkey
2010,8843-48). InOleksandr Volkov. Ukraine 2013,the Court found that a juddg® dismissal for

professional misconduct 9oa G0 A 1 dzi SR 'y AYUSNFSNBYyOS gAGK KAa NI
the meaning of Articl& (8 165-167, see als®vcharenko and KolesUkraing 2023 § 86). The Court

has alsdound a violation of Articl® where the applicant was transferred to a more minor role in a

city which was less important in administrative terms, following a report that he had particular
religious beliefs and that his wife wore an Islamic &ilanv. Turkey2016,88 57-60; see also Pf Y I |

v. Turkey 2019, 88 43-49, in which the applica@ appointment to an overseas teaching post was

opposed by the authorities because his wife wore a veil). Another violation was found in a case in

which the applicant was removed from his teaching post following a change affecting the equivalence

of the degree he obtaind abroad (- K A ¥. Turkdg®016,8851-52).

106. More recently, inDenisovv. Ukraine [GC],2018, the Court, recalling a number o€levant
precedents (8101, 104105, 108 and 109), set out the principles by which to assess whether
employmentNB f | § SR RA&LIziSa FlLft SAGKAY &EKISI1E&RLIS 27
alsoJ.B. and Others. Hungary(dec.),2018,88 127-129). The Court held that there are some typical

aspects of private life which may be affected in such disputes by dismissal, demotiezagmission

to a profession or other similarly unfavourabteeasures. In this case, the applicant was dismissed

24 See the chapter oLorrespondence of private individuals, professionals and companies
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from his post as the president of a court on the basis of a failure to perform his administrative duties
(managerial skills) properly. Whilst he was dismissed as president, he remained a judge ingdhe sam

court. The Court did not find ArticBapplicable in this case. This was because, according to the Court,

the decision concerned only his managerial skills while his professional role as a judge was not touched
upon. Further, the decision did not affduis future career as a judge and neither did the decision call

into question the moral or ethical aspect of his personality and character. In summary, in this situation,

the dismissal had limited negative effects on the appli@mrivate life and did nocross the
GUKNBAK2f R 2F &aSNR2dzaySaaé T DONusdwUkraireps620182 6S N
88 126-133, see alsoCamdia Bogdanv. Romania 2020, 88 83-92, Miroslava Todorovar. Bulgarig

2012,88§ 136-145 including on the pecuniary aspeend D NJ- O dzf 8. Uthuériar2021, §§ 101-

110, in which the Court found thatlisciplinary proceedingRA R y 2 NBI OK GKS a4
ASNA2dzaySaaé NI dzi feddkso it anotieesriiexta S € If NI A OoTSrkeyh y 31 £ £ N
2021) FollowingDenisoy employmentrelated disputes will generally only engage Articleiter

where a person loses a job because of something he of she did in private life feesshapproach)

or when the loss of job impacts on private life (consequemased approach) E&l15
117).Thereafter, the consequendeased approach was applied the prospective employment

context (the consequences of a decision for the appli@@mployment prospects in the civil service,

and more specifically on her chances of obtaining a post as a research assistant in a public yniversity

see. | £ f P U Iv.durkey2023, 8865%62). The test was found to have been met in the case of

I 2yadAddziAz2zyl £ [/ 2dNI 2dzRISa RAAYAEASR T2NJ 406 NBI C
on their imer circle, given the ensuing pecuniary losses, and on their reputation, given that the
grounds for the dismissal directly concerned their personal integrity and professional competence
(Ovcharenk and Kolow. Ukraine 2023,8 86). It was also found to have been met in the case of a

judge suspended for over two years for having undermined the authority of the court by investigating

the independence of a first instance judgei$zczyszyn Poland 2022, § 228237).

107. The reasondased approach was useddni f S b 2v@roatia 2Z0RWThe applicant, who

was of Serbian ethnic origin, was dismissed from his post at a secondary school for failing to use the
standard Croatian language when teaching.wée 55 at the time and had given 29 years of service.

In the Cour® view,the crucial reason for the applicaBtdismissal was closely related to his Serbian
ethnic origin and his age and had therefore been sufficiently linked to his privat€bfeseqgently,

Article 8 was applicabl¢gg 48-49). The Court went on to find a violation of Article 8 as the measure

in question had not been proportionate to the legitimate aim pursued, in part because no alternatives
to dismissal had ever been contemplat&§ 67-70).

108. In Polyakh and Others. Ukraing 2019,the Court used the consequentased approach to
determine the applicability of Article B the context of lustration proceeding$§8 207-211). The
applicants were dismissed from the civil service, they were banned from occupying positions in the
civil sevice for ten years and their names were entered into the publicly accessible online Lustration
Register. The Court considered that the combination of these measures had very serious
consequences for the applicasksmpacity to establish and develop retatships with others and their
social and professional reputations and affected them to a very significant d&jnaiarly, inKnoxhaj

v. Albanig 2021 the Court found that the dismissal of a gelthrough a vetting procedure interfered

with her right to respect for her private life because the loss of remuneration had serious
conseajuences for her inner circle and her dismissal stigmatised her in the eyes of s§8i868(see
alsoSevdarv. Albanig 2022 andNikehasani. Albanig 2023.

109. Bagirow. Azerbaijan 2020,is an example ahe consequencédased approaciwhere as lawyer

was suspendedrom the practice of law and subsequéndisbared for public criticism of police
brutality and disrespectful remarks about a judge and the functioning of the judicial sys&@1§

104; with regard to the applicability of Article 8, 87). The Court especially took into account that

the disbarment sanction constituted the harshest discgafjnsanction in the legal profession, having
irreversible consequences on the professional life of a lawyer, and that lawyers play a central role in
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the administration of justice and in the protection of fundamental right8 4§, 101).Similarly, the

Cout has found that the dismissal of a car mechdnjca private companwfter the authorities
revoked his licence to carry out vehicle inspections had very serious consequenbissstmial and
professional reputatior(Budimirv. Croatig 2021,847). The applicar® licence had been revoked
after he was suspected of falsifying an inspection record, and the Court was concerned that the
domestic legal framework did not provide for any sort of sentipending the establishment of his
actual liability. In particular, there was no possibility of temporary suspension from work or any
provisions offering even partial remuneration for a person in his situg88®9-65).

110 Int A oVl Turey 2020,the applicant had been dismissed from his employment with a local
Development Agency pursuant to an Emergency Legislative Decree on actallegations that he
was affiliated with a terrorist organisation. In the Cdaview, the grounds of dismissal affected the
applicanf@ private life and there was no evidence to suggest that the termination of the employment
contract had been théforeseeable consequence of the applic@wwn actioné. Moreover, the fact
that he had been stigmatised as a tersst made it very difficult for him to find alternative
employment and had serious consequences for his professional and personal reputago@oiitt
GKSNBF2NBE | OOSLIISR GKI G GKS &l K§NEAFE2 ThR Corrf
proceeded to find that Article 8 had been violated as judicial revieth@fimpugned measure had
been wholly inadequate and as suitte applicanthad not kenefitted from the minimum degree of
protection against arbitrary interferenc&g 216-229).

Q)¢
(0p))
Z
S

111 InPlatiniv. Switzerland(dec.),2020,the Court used theeonsequencéased approach for the
first time in the professional context of sport§84-58). The applicant had received a feymar
suspension from any footbalelated professional activity, and the Court found that the threshold of
severity had been &ined on account of the repercussionfthe suspension ohis private life. In
particular, the applicant wabarred fromearning a living from football (his sole source of income
throughout his lifejandthe suspension interfered with the possibility establishing and developing
social relations with other@s well asnegatively impadhg his reputation. However, the Court
subsequently found that there were sufficient institutional and procedural guarantees available,
namely a system of private (CAS§i&tate (Federal Coubpdiesand that thesebodiescarried out a
genuine weighing of the relevant interests at stake and responded to all of the ap&icgigvances

in duly reasoned decisions. Therefore, taking into account the considerable margppreciation
enjoyed by the State, Switzerland had not failed to fulfil its obligations under Articé tBe
Convention

112 In Convertito and Others. Romania 2020, the Court, citingDenisovv. Ukraine [GC],2018,
considered Article 8 applicabte the annulment of the applican@university qualificationglue to
administrative flaws dung the first-year registration procedureg§9). The annulment of the
gualifications for which they had studiefibr six years, had consequences not only for the way in which
they had forged their social identity through the development of relations with athbut also for

their professional life in so far as their level of qualification was called into question and their intention
to embark oman envisagedareer was suddenlfyustrated.

113 In S.W.v.the United Kingdom2021,the Court considered that thdecision of a judge of the

Family Court tpin the first placegritisise the applicant in strong terms without giving her an adequate
opportunity to respord and then, to direct that those criticisms be shared with the local authorities

where she had worked and with the relevant professional bodies, had significantly affected her ability

to pursue her chosen professional activity, which in turn would hadecoasequential effects on the
Syec2eyYSyid 2F KSNI NRIK{G G2 NBaLISOG TIM).KSNI aLINRA DI
114/ 2YYdzy AOF GA2ya FNBY o0dzaAySaa LINBYARG®If&l & | a
| v Rorréspondence ¢ A G KAY G KS Y SN NGAd BD@FdGC|IROLX 8Y8; Sbeyy 6

v. France 2018,88 23-25 and references cited therein) or the storage of private data on empléyees

work computersipid., § 25). In order to ascertain witieer those notions are applicable, the Court has
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on several occasions examined whether individuals had a reasonable expectation that their privacy
would be respected and protected. In that context, it has stated that a reasonable expectation of
privacy isa significant though not necessarily conclusive factor. Interestingly NiNb dxi Re@aDidz
[GC],2017,the Court decided to leave open the question of whether the applicant had a reasonable
expectation of privacy because, in any event, "an empl@ystructions cannot reduce private social

life in the workplace to zero. Respect for private life and for the privacy of correspondence continues
to exist, even if these may be restricted in so darnecessary". Article 8 therefore applied. In sum,
whether or not an individual had a reasonable expectation of privacy, communications in the
workplace are covered by the concepts of private life and correspondéi@®)( In this case, the
Court set davn a detailed list of factors regarding Sta@pssitive obligation under Article 8 of the
Convention when it comes to communications of apoofessional nature in the workplace§§21-

122¥°. InLibertv. Francg 2018,concerning the opening by a public employer of personal data on a
work computer without the employe@ knowledge and in his absence, the Court found that the
domestic authoriies had not overstepped their margin of appreciation and relied notably on the clear
guidelines contained in the employ@rComputer Charter §52-53).

115. Further, inAni 2 @A 6 |y R Manten€drq2 2017 &the Court emphasised that video
surveillance of employees at their workplace, whether covert or not, constituted a considerable
AYGNHza A2y Ay (2 §46KThis Ndsedchadingd tiieSnstélldtidn DE vidwirveillance
equipment in auditoriums at a universityopez Ribalda and OthevsSpain[GC] 2019,concerned

covert videesurveillance of employees throughout their working day in a supermarke¢ Court
F2dzy R I NIAOES y OGLINAGIGS fAFSE0 | LILX AOLF6ES oSOl
recording and the subsequent processing of images could raise questions affecting the private life of
the individuals concerne©3). The Cart used the principles established inN Nb dzandkadphelz

by listing the factors which must be taken into account when assessing theetimg interests and

the proportionality of the videesurveillance measures §816-117). The applicangight to respect

for their private life needs to be balanced with their empld@einterest in the protection of its
property rights, with a margin adppreciation being accorded to the Statimilarly, inFlorindo de
Almeida Vasconcelos GramaxoPortugaE HAHHY GKS [/ 2dzNI F2dzy R ! NIAO
applicable where a private pharmaceutical company instaleddPS in the company vehicle of a
medical representative, with his knowledge, and dismissed him based on the GPS data obtained. It
noted that the GPS monitoring was permanent and systematic, and it made it possible to obtain
geolocation data during the applicaat working hours and outside them, thus indisputably
encroaching on his private life. Moreover, as that data led to his dismiskal] itindeniably serious
repecussions for his private life. However, applying the principles establishetliND dzhe®aud dz
found that the State had not overstepped its margin of appreciation and the national authorities had
not failed to comply with heir positive obligation to protect the applicdatright to respect for his
private life.

116. Any criminal proceedings entail certain consequences for the private life of an individual who

has committed a crime. These are comphiwith Article 8 of the Convention provided that they do

not exceed the normal and inevitable consequences of such a situatiorkquskaw. Lithuania
(no.2),2017, 8§ 76). Article 8 cannot beetied on in order to complain about a loss of reputation which

is the foreseeable consequence of @ewn actions, such as, for example, the commission of a
criminal offence{ A R 6 NJ & lvylifhuafig2004,840 and contrastt A OV] Turiey 2020,

88180-183). This principle is valid not only for criminal offences but also for other misconduct
entailing ameasureof leghlS A L2 Yy AA 0 At A& G6AGK F2NBASDerdstvS yS3l
v. Ukraine[GC],2018,8 98 with further references therejn

25 See alscCorrespondence
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B. Physical, psychological or moral integrity

117. The Court indicated for the first time that the concept of private life covered the physical and

moral integrity of the person i and Y. the Netherlandsl1985,8 22. That caseoncerned the sexual

assault of a mentally disabled sixtegear old girl and the absence of criminal law provisions to

provide her with effective and practical protectidgeee morerecently,+ | ®@j] | | y\Rtheh (0 K S N&
Czech RepublfGC],2021,8 261) A persoi® body concerns the most intimate aspect of private life

(Y.Fv. Turkey 2003,8 33).Regarding the protection of the physical goelychological integrity of an

individual from other persons, the Court has held that the authorfliesitive obligations; in some

cases under Article® or 3 of the Convention and in other instances under ArBdaken alone or in
combination with Aticle 3 (ibid.)) ¢ may include a duty to maintain and apply in practice an adequate

legal framework affording protection against acts of violence by private individQels\gnv. the

United Kingdom 1998, §§ 128-130; Bevacqua and Sv.Bulgarig 2008, 865; { | Y RN} Wl y 12 @
v. Croatig 2009, § 45; A v.Croatig 2010, 860; 7 2 NB & Cradin, 2012, 88 141-143; Soderman

v. Sweder{GC],2013,8 80). Furthermore, that legal framework must be implemented effectively in

practice in orderfor the State to comply with its positivebligations under Article 8~(LJ- RA 2 S NJ
v. Montenegrq 2021,8 101).For a recapitulation of the cadaw and the limits of the applicability of

Article 8 in this context, see A O2 f | S+ AvN@Brianid@E],2019,88125332. In this case,

the Court found Article 8 not applicable to a retdffic accident which did not occur as the result of

an act of violence intended to cause hatmthe applican® physical and psychological integrity
(88129-132). See also the summary of the cdsev principles and references in LI RA 2 S NJ
v. Montenegrq 2021,88 85-90.

118 A State@ margin of appreciation will tend to be relatively narrow where the right at stake is
crucial to the individu@® effective enjoyment of intimate or key rightSybska and Krejzowathe
Czech Republ[GC] 2016,8 178; see also, for instancelamalainenv. Finland[GC],2014,88 67-68

and the cas-law references cited

119 The Court has found that ArticBimposes on States a positive obligation to secure to their
citizens the right to effective respect for their physical and psychological integrity {( A 6 S @A 6
v.Montenegrq 2018, § 54; Niteckiv. Poland(dec.) 2002 Sentgesv.the Netherlandgdec.) 2003
Odiévrev. France[GC],2003, §42; Glassv. the United Kingdom2004, 88 74-83; Pentiacova and
Othersv. Moldovag 2005) This obligation may involve the adoption of specific measures, including the
provision of an effective and accessibleans of protecting the right to respect for private lifgiey
v.Ireland 1979, 8§ 33; McGinley and Egan. the United Kingdom1998, 8 101; Rochev.the United
KingdomGC],2005,8 162). Such measures may include both the iovi of a regulatory framework

of adjudicatory and enforcement machinery protecting individ(efghts and the implementation,
where appropriate, of these measures in different contex@sg andCv. Ireland[GC],2010,8 245).

In ~ LJ- R & EI&tedegrq 2021, the Court found Articl@ applicable to asituation of
harassment/bullying at work by subordinates and superiors, with a conatef physical violence,
which had had an adverse impact on the appli@psychological integrity and wddeing (& 80-83).

It elaborated on the Stat® positive obligations in respect of acts of harassment at wd8%8L00;

see alsdolopouloss. Greecgdec.) 2015 with regard to a bank branch manager who complained of
the deterioration of his mental health at woxkdn C.v. Romania 2022,the Court elaborated on the
State® positiveobligatiorsin the context of sexual harassme(sg 61-88).

120. For example, idadzhievar. Bulgarig 2018,the authorities had arrested the applicaiparents

in her presence when she was fourteen years old, leaving the young applicant to her own devices.
Even though the appable domestic law provided for the adoption of protective measures in such
situations, the Court noted that the authorities had failed in their positive obligation to ensure that
the applicant was protected and cared for in the absence of her parentfdnaegard to the risks to

her weltbeing (8 62-66). As to the positive obligation to protect physical integrity during the course
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of compulsory military service, see, for instanésmir v. Turkey, 2017, 88 29-40, with further
references therein.

121 In+ | @njA 6 1 | vlthé Rzeth R&pSHREC],2021,0 KS / 2dzNIi SELINBaat e KS
an obligation on States to place the best interests of the child, and also those of children as a group,

Fid GKS OSYyuUuNB 2F |ttt RSOA&aA2Ya FFFSOGAYI GKSANJI
applicant€xontention that it should primarily bor the parents to determine how the best interests

of the child are to be served and protected, and that State intervention could be accepted only as a

last resort in extreme circumstancess(886-288; seealsoParfitt v. the United Kingdon(dec.),2021,

§51). The disclosure of information concerning the identity of a minor could jeopardise theSchild

dignity and welbeing even more severely than in the case of adult persons, given gresater

vulnerability, which attracts special legal safeguatdsh(+.®Rennig2022,859).

1. Victims of violencéabuse

122 The Court has long held that the Stdtas an affirmative responsibility to protect individuals

from violence by third partie¢see, for a summary of the catawv, C.v. Romania 2022, 8§ 62-66).

This has been particularly true in casavolving childreiffor instancethe verbal abuse of a student

by his teacherF.O.v.Croatig 2021, 8§ 81-82 and 88 88-89,) and victims of domestic violence

. dzii dziWBz#BNnia2020) While there are often violations of Articl&sand 3 in such cases, Arti@le

is also applied because violence threatens bodily integrity and the right to a private life¢ A 6 S @A o
v.Montenegrqg 2018, 88 54-56; and E.S. and Others. Slovakia 2009, §44). In particular, under

Article 8 the States have @uty to protect the physical and moral integrity of an individual from other
persons including cyberbullyindpy a persor® intimate partner. dzii dzMJRainisnia 2020, 88 74,

78-79; Volodina v.Russia (no. 2)2021, §848-49, harassment/bullyingby colleagues- LJF RA 2 S NJ
v. Montenegrq 2021,8 100, andsexual harassment in the workplace:v. Romanig2022,88 67-87
(compareDolopoulosy. Greecgdec.) 2015. To that end they are tonaintain and apply in practice

an adequate legal framework affording protection against acts olevice by private individualsde

also{ I Y RNJ WMroAfia2009,$45). The national cousdismissal of a claim by a victim of
domestic violence to evict her husband from their shared social housing has also been found to breach
her rights under Article 8 évchuk. Ukraing 2020,8 90).

123 In respect of children, who are particularly vulnerable, the measures applied by the State to
protect them against acts of violence fall within the scope of Articl®@ must also be effective. This
should include reasonable steps to preventrilatment of which the authorities had, or ought to
have had, knowledge and effective deterrence against such serious breaches of personay integri
(Zand Othersy. the United KingdorfGC],2001,8 73;M.P. and Others. Bulgarig 2011,8 108; A and

Bv. Croatig 2019,88 106-113). Such measures must be aimed at ensuring respect for human dignity
and protecting the best interests of the childréttyv. the United Kingdo2002,8 65;C.A.S. and C.S.
v.Romania 2012,882). InWetjen and Othersy. Germany 2018, the Court found that the risk of
systematic and regular caning constituted a relevant reason to withdraw parts of the p@rents
authority and to take the children into car8 78) (see alsdlapak and Otheng. Germany2018,8 91).

124. Regarding serious acts such as rape and sexual abuse of children, where fundamental values and
essential aspects of private litge at stake, it falls to the Bmber States to ensure that efficient
criminal law provisions are in placg énd Yv.the Netherlands1985,827; M.C.v. Bulgarig 2003,

§ 150 andg 185, in which the approach taken by the investigator and the prosecutors in the case fell
short of the requirements inherent in the Staf@msitive obligationsiM.G.Cv. Romania2016, § 74;

Aand Bv. Croatig 2019,8112) as well as effective criminal investigatiods’(.S. and C\8 Romania
2012,872; M.P. and Others. Bulgarig 2011,88 109-110; M.C.v. Bulgarig 2003,8 152; A, B and C

v. Latvig 2016,8 174; andY v. Bulgarig 2020, 88 95-96); that criminal setences are enforcedE.G.

v.the Republic of Moldoy&021, § 49); and victims havethe possibility to obtain reparation and
redress C.A.Sand C.Sv.Romania 2012,872). However, there is no absolute right to obtain the
prosecution or conviction of any particular person where there were no culpable failures in seeking to
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hold perpetrators of criminal offences accountalifedcknells. the United Kingdon2007,8 64;Szula
v.the United Kingdon(dec.) 2007. See also as concerns other international instrumeats and C
v. Latvig 2016,8 148.

125. According toy.v. Slovenia2015,it is first and foremosthe responsibility of the presiding judge

to ensure that respect for the applicag@tpersonal integritys adequately protected at triathen, for
instance,beingquestioned anccrossexamined by the accused§809-111). The personal integrity

of the vicims of crime in criminal proceedings must, by the very nature of the situation, be primarily
protected by the public authorities conducting the proceedings. In this regard, the authorities are also
required to ensure that other participants in the proceegs called upon to assist them in the
investigation or the decisiemaking procesdreat victims and other witnesses with dignity, and do
not cause them unnecessary inconvenienc®1§2-116, calling for asensitive approach on the part

of the authoritie< to the conduct ofa criminal proceedingsoncerning a mingr

126. The Court has also held that it is important for the authorities to protect the personal integrity
of a vulnerable child in the coursef @xcessively long criminal procedeedinfs/ providing
appropriate assistancand byavoiding unnecessary reconstructions and medical examingtanms

in the examination of the evidenc@ncluding protection from secondary victimisati(mCv. Turkey

2021) It is also essential to safeguard the vidntestimony both during the pr&ial investigation

and trial. InR.Bv. Estonia 2021, theapplicant was four and a half yearbagewhen she alleged that

her father had sexually abused her. Although he was convicted of sexual abuse, his conviction was
subsequently quashed because the applicant had not been made awarealiliation to speak the

truth and had not been advised that she could refuse to give testimony against her father. The Court
found that the significant flaws in the domestic authorilpsocedural response to the applicaat
allegation of rape and sexuabuse was in breach of the St&epositive obligations under both
Articles 3 and 888 101-104).

127. Article 8 extends to the protection dhe right of adult victims during tria{J.L.v. Italy, 2021,
§119). For instance, in a trial for rapeis essential that during the trial the judicial authorities avoid
reproducing sexist stereotypes in court decisions, playing down gdrakerd violence and expogin
women to secondary victimisation by making giiliucing and judgmental comments that were
capable of undermining victifust in the justice systemJ(Lv. Italy, 2021,88 139-141). TheCourt
has also stressed the need forofection from secondary victimisation in the course of the
proceedingénvestigation and from stigmatisation dueto, for example, insensitive/irreverent
statementsthat are extensively reproduced in the prosecu@®rmecisionor a lack of explanation by
the prosecutor as to theneed for aconfrontation in a case concerningallegdions of sexual
harassmen{C.v. Romania 2022,88 82-85). In generalthe Courthas emphasized theeedto take
measures to protect the rights and interests of victirf8859).

128 In cases of domestic violence, the Court also holds States responsible for protecting, victims
particularly when the risksfoviolence are known by State officers and when officers fail to enforce
measures designed to protect victims of violende2\chukv. Ukraing 2020; Bevacqua and S.
v.Bulgarig 2008; A v. Croatig 2010; Hajduovav. Slovakia 2010; Kaluczav. Hungary 2012; B.
v.Moldovg 2013) The State also has a positive responsibility to protect children from witnessing
domestic violence in their homegiemiav. the Republic of Moldoy&013) The Court will also apply

its child custody and care jurisprudence (see below), with particular deference to removal decisions
based on patterns of domestic violence in the horieQ(v. the United Kingdoy2012) In. dzii dzNXz3 N
v. Romania 2020,the Court emphasised the need tmmprehensivelyaddress the phenomenon of
domestic violence in all its forms. é&xamining the applica@Callegations of cyberbullying and her
request to have the family computer searched, it found that the national authorities had been overly
formalistic in dismissing any connection with the domestic violence which she had alesgzayed

to them. The applicant had been obliged to submit a new complaint alleging a breach of the
confidentiality of her correspondence. In dealing with it separately, the authorities had failed to take
into consideration the various forms that domestiolence could takeThe case of/olodinav. Russia
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(no. 2) 2021 concerned the applica® complaint that the authorities had failed to protect her against
repeated cyberviolence by her partner, who had created fake profiles in her name, had published her
intimate photos, had tracked her movements with the use of a GPS device, and had sent her death
threats via social media. The Court found, in particular, thahdaheugh they had the legal tools to
prosecute the applica® partner, the authorities had not conducted an effective investigation and
had at no point envisaged taking appropriate measures to protect her. They had thus failed in their
obligation to protet her against serious abuse.

129, States should also provide adequate protection for dangerous situations, such as for a woman
attacked in her home or for a woman who had acid thrown on her face (f R NI W\CroAflg2 @A o
2009,Ebcinv. Turkey 2011) This is particularly true when the State should have known of a particular
danger. Foexample, the Court found a violation when a woman was attacked by stray dogs in an area
where such animals were a common proble@efrgel and Georgeta StoicesciRomania 2011,

§62).

130. However, the Court does require a connection between the State and the injury suffered. If there
is no clear link between State action (or inaction) and the alleged harm, such as fighting between
school children, then the Court may dewlahe case inadmissibl& (dzNJ5\8 @idaiig 2011)

131 Conditions of detention may give rise to an Arti@leiolation, in particular where the conditions
do not attainthe level of severity necessary for a violation of Art&IRaninerv. Finland 1997,8 63;

{ T I ¥ N&Palany 2015, §39). Also, therequirement to undergo a strip search will generally
constitute an interference under Articke (Milka v. Poland 2015,8 45).

2. Reproductive right?

132 The Court hatound that the prohibition of abortion when sought for reasons of health and/or
wellbeing falls within the scope of the right to respect for @nprivate life and accordingly within
Article8 (A,B and . Ireland[GC],2010,88 214 and 245). In particular, the Court held in this context
that the State® obligations include both the provision of a regulatory framework of adjudication and
enforcement machinery protecting individu@lights, and tke implementation, where appropriate, of
specific measurest{d., § 245;¢ & &vAFA0I&nd 2007,8 110;R.Rv. Poland 2011,8 184). Indeed, once

the State, acting within its limits of appreciation, adopts statutory regulations allowing abortion in
some situations, the legal framework derived for this purpose should be shapedireeent manner
which allows the different legitimate interests involved to be taken into account adequately and in
accordance with the obligations deriving from the Conventidng and @. Ireland[GC],2010,8 249;

R. Rv.Poland § 187;P. and Sv. Poland 2012,§99; Té & N’.IPdand 2007,§ 116).

133 InP. and Sv. Poland 2012 ,the Court reiterated that the notion of private life within the meaning

of Article8 applies both to decisions to become and not to become a parent (sed-aiswv. the

United Kingdon{GC],2007,871; R.R.v.Poland 2011, § 180; Dicksonv. the United KingdoniGC],

2007, 866; Paradiso and Campanelii ltaly [GC],2017,88 163 and 215). In fact, the concept of
GLINAR @GS tAFTS¢eé R2Sa y20 SEOf dzRS GKS SyY2iAz2ylf 0
child in situations other than the classic situations of kinship. figie of bond also pertains to
individualglife and social identity. In certain cases involving a relationship between adults and a child
GKSNBE GKSNB IINB y2 o0A2f23A0Ff 2N fS3rft GdAsSa (GKS
f A P&adisotand Campanelliltaly [GC],2017,8 161).

134. The circumstances of giving birth incontestably form part of®meivate life for the purposes

of Article8 (Ternovszky. Hungary 2010,8 22). The Court found in that case that the applicant was in
effect not free to choose to give birth at home because of the permanent threat of prosecution faced
by heath professionals and the absence of specific and comprehensive legislation on the subject.
However, national authorities have considerable room for manoeuvre in cases which involve complex

26 See alstMedically assisted procreation/right to become genetic paremrtd Surrogacynder Family life.
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matters of healthcare policy and allocation of resources. Givenhttiere is currently no consensus
among Member States of the Council of Europe in favour of allowing home births, a&Spatecy to
make it impossible in practice for mothers to be assisted by a midwife during their home births did
not lead to a violatia of Article8 (Dubska and Krejzowathe Czech Repub[GC] 2016.

135 The right of a couple to conceive a child and to make use of medically assisted procreation for
that purpose is protected by Artick as such a choice is a form of expression of private and family
life (S.H. and Others Austria[GC],2011,8 82; Knechtv. Romaniga2012,8 54). The same applies for
preimplantation diagnosis when artificial procreation and termination of pregnancy on medical
grounds are allowedJosta and Pavaw Italy, 2012) The latter case concerned an Italian couple who
were healthy carriers of cystic fibrosis and wanted, with the help of mediaaflisted procreation

and genetic scra@ng, to avoid transmitting the disease to their offspring. In finding a violation of
Article 8, the Court noted the inconsistency in Italian law that denied the couple access to embryo
screening but authorisedhedically assistetermination of pregnancyf ithe foetus showed symptoms

of the same disease. The Court concluded that the interference with the appliziyhisto respect

for their private life and family life had been disproportionate.

With regard to prenatal medical tests, the Court found dation of Article8 in its procedural aspect
where the domestic courts failed to investigate fully the appli€uotaim that she had been denied
adequate and timely medical care in the form of an antenatal screening test which would have
indicated the rik of her foetus having a genetic disorder and would have allowed her to choose
whether to continue the pregnanc(K.v. Latvig 2014,88 93-94).

136. Where applicants whoacting outside any standard adoption procedure, had brought to Italy
from abroad a child who had no biological tie with either parent, and who had been conagived
according to the domestic courts through assisted reproduction techniques that were wwiial
under Italian law, the Court found that there was no family life between the applicants and the child.
It considered, however, that the impugned measures pertained to the appli@pritsate life, but
found no violation of Articl& since the publimierest at stake weighed heavily in the balance, while
comparatively less weight was to be attached to the applic@ntsrest in their personal development
by continuing their relationship with the chil&téradiso and Campanalliltaly [GC],2017,88 165 and
215). The facts of the case touched on ethically sensitive issadsption, the taking of a child into
care, medically assisted reproduction angregate motherhood; in which Member States enjoyed

a wide margin of appreciation §882-184 and 194%’

137. Article8 also applies to sterilisation procedures. As it concerns one of the essential bodily
functions of human beings, sterilisation bears on manifoldeatp of the individu&® personal
integrity, including his or her physical and mental wellbeing and emotional, spiritual and family life
(V.Cv. Slovakia2011,8 106; Y.Pv. Russia2022,8 51). The Court has determined that States have a
positive obligation to ensure effective legal safeguards to protect women fnomconsensual
sterilisation, with a particular emphasis on the protection of reproductive health for women of Roma
origin. In several cases, the Court has found that Roma women required protection against
sterilisation because of a historymén-consensuasdterilisaton against this vulnerable ethnic minority
(V.C.v.Slovakia 88 154-155; |.G. and Others. Slovakia 2012,88 143-146). This jurisprudere also
appliesin a more general context, includimpdvertent sterilisation, when the doctor fails to perform
adequate checks or obtain informed consent during an abortion procediser(ias. Ranania, 2013,

88 65-68), or where the health professionalaced with anunexpected and urgent situatioim the
context of a routine medical intervention, have to decide on sterilisafioi® v. Russia 2022,8 54

and below.

138 The Court also found that the ability of an applicant to exercise a conscious and considered
choice regarding the fate of her embryos concerned an intimate aspect of her personal life, of her

27 See alstMedically assisted procreation/right to become genetic paramder Family life.

European Court of Human Rights 38/174 Last update31.082023


https://hudoc.echr.coe.int/eng?i=001-168066
http://hudoc.echr.coe.int/eng?i=001-107325
http://hudoc.echr.coe.int/eng?i=001-113291
http://hudoc.echr.coe.int/eng?i=001-112993
http://hudoc.echr.coe.int/eng?i=001-145005
http://hudoc.echr.coe.int/eng?i=001-170359
http://hudoc.echr.coe.int/eng?i=001-107364
https://hudoc.echr.coe.int/eng?i=001-219209
http://hudoc.echr.coe.int/eng?i=001-107364
http://hudoc.echr.coe.int/eng?i=001-114514
http://hudoc.echr.coe.int/eng?i=001-115862
https://hudoc.echr.coe.int/eng?i=001-219209

Guide on Article 8 of the ConventigrRight to respect for private and family life

right to selfdetermination, and thus of her private lifeédrrillov. Italy [GC],2015,8 159). Themargin

of appreciation of the Mmber States on this matter is, however, wide, given the lack ofapean
consensus &180-183). A statutory prohibition on the donation to research of cryopreserved
embryos which had been created following the appli@nn vitro fertilisation treatment was
therefore not considered to be in violation of the applic@mtght to private life.

3. Forced medical treatment and compulsory medical procediufes

139. The Court has also addressed the implications of ARider other cases involving forced
medical treatment or medical injury (addition to sterilisations). On some occasions, the Convention
organs have found that relatively minor medical tests, which are compulgamypgnne and Others

v. Belgium Commission decisiopri984 Boffa and Others. San Maring Commission decisiori998
Salvettiv. Italy (dec.) 2000 or authorised by court ordefX(v. Austria Commission decisiori979
Petersv.the NetherlandsCommission decisiopi994, may constitute a proportionate interference
with Article8 even without the consent of the patientin + | @njA 6 { | k.§hd Czéchi K S NA
RepublidGC],2021,concerninga fine of a parent and the exclusion of children from preschool for
their refusal to comply witla statutory child vaccination dutyhe Courtfound an @nterferencefwith

the right to respect fodprivate life¢ of both the childrenand the parents (8263-264). Moreover,
emergency medical interventions on h$aving grounds performed in the absencetlué patientQ
consent are ng as suchincompatible with the ConventiorMayboroda v. Ukraing2023, &5).

140. In Y.P.v.Russia 2022, the Court reiterated thadn individua® involvement in the choice of

medical care provided and consent to such treatmensfaithin the scope of Article & 42). It found

a violation of Article 8 on account of thailure by doctors to seek and obtain express, free and
informed consent fosterilisation, as required by domestic laand of domestic courts to establish

responsibility and provide redreg§ 42, 88 53-59 and for the summary of the general principles,

8§49-51).

141 The Court has held thaa doctoi® decision to treat a severely disabled child contrary to a
parent@ express wishes, and without the opportunity for judicial review of the decision, violated
Article8 (Glassy. the United Kingdorn2004) The Court similarly found that doctors taking blood tests
and photographs of a child who presented symptoms consistent with abuse without the consent of
the childd parents violated the chil@ right to physical integrity under Article(M.A.K. and R.K. the
United Kingdom2010) On the other hand, irisard and Others ¥he United Kingdongdec.), 2017,

the Court found that the withdrawal of treatment from a terminally ill infant against the wishes of his
parents did not violate their rights under Article 8.

142 The Court also found that the St&edecision to submit a woman in police custody to a
noncustodial gynaecological examination was not performed in accordance with the law and violated
Article8 (Y.Fv. Turkey 2003,88 41-44). The Court has, however, found that an abortion performed
againstawoman® willreached the threshold of severity required to fall within the scope of Article 3
of the ConventionInreaching that conclusignit referred toher vulnerability at the relevant time
(given in partiular her young age and the fact that it was her firsgpascy and to the absence of

the necessary medical supervision and care either before or after the intervention, which put her
health at risk(S.F.Kv. Russia2022 8§ 65-68).

143 While the Convention does not establish any particular form of consent, where domestic law
lays down certain express requirements, they should be complied with in order for the interference

to be considered prescribed by law és&eyes Jimenez Spain 2022, in which the applicants had

given verbal consent to a procedure but the law required written conskftdje generallythe setting

up of some standard guidelinesé formalised procedures either at the national or the local
AyadAaddzianzylt t808ts RSGOFAtAY3 168 StSySyida 27

281 SS & Yidtima o yioledcabuse: above.
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discussed with patients and the scope of the practitiofusy to contact their relatives or designated
persons- is instrumental in discharging the respondent S@tgositive duty to set up an appropriate
regulatory framework and ensure high professional standards in this &fegbloroda v. Ukraine
2023, §62).The absence of such specific regulatory instrumestsch would have elaborated on key
aspects of the right to informed consentas found to be in breach of the St&eelevant obligation
under Article 8ipid., 8 64).

144. The Court further determined that there were Artideviolations when a State failed to provide
adequate information to divers about the health risks associated with decompression tafiless(

and Othersv. Norway, 2013, 8 244) and when another State failed to provide adequate means of
ensuring compensation for injuries caused by State medical eftmrdsfcear. Romaniga 2009) The

Court, however, declared inadmissible a case against Turkey concerning the failure to compensate
individuals who were injured by a narompulsory vaccineB@ytiure and Otherg. Turkey(dec.) 2013.

145. In the context of taking evidence in criminal proceedings, the taking of a blood and saliva sample
against a suspe@® will constitutesa compulsory medical procedure which, even if it is of minor
importance, must consequently be considered as an interference with his right to privaloyh(

v. Germany{GC],2006,8 70; Schmidtv. Germany(dec.) 2006 D.H. and Others v. North Macedonia
2023, 849). However, the Convention does not, as such, prohibit recourse to ayarocedure in

order to obtain evidence of a susp&itnvolvement in the commission of a criminal offendellpbh

v. Germany{GC],2006,8 70; D.H. and Others v. North Macedon2023, &2). InCaruanav. Malta
(dec.),2018,the Court considered that the taking of a buccal swadis wot a priori prohibited in order

to obtain evidence related to the commission of a crime when the subject of the test was not the
offender, but a relevant witnes§€@2).In D.H. and Others Worth Macedonia2023 (§%2-53) the

Court rejected as manifestly -ftunded a complaint abouthe taking of blood samples of the
applicants, all sex workers, on suspicion of an offence of spreading sexually transmitted diseases. It
observed that the medial act inquestion had been ordered by a judge; had been performed by a
medical doctor at a clinic; and it had never been alleged by the applicant that it had involved the
excessive use of force or had been detrimental to their health.

146. In+ | @njA 6 1 I vithg Rzedh RépGHEL],2021,the Grand Chamber considersdveral
complaints concerningstatutory duty to vaccinate ¢lidren against common childhood diseases. One
applicant was a parent who had been fined for failing to comiply others were lodged by parents

on behalf of their underage children after they had been refused permission to enrol them in
preschools or nurserge The Court accepted that both compulsory vaccination and the consequences
of non-compliance interfered with the right to respect for private life. However, it went on to find no
violation of Article8. First of allthe Courtconsidered this to be an aaewhere the State had a wide
margin of appreciationNot only was it a matter of healthcare policy, but there was no consensus
among member States on a model of child vaccination; it was accepted that vaccination was a
successful and cosfffective interveation; and under domestic law no vaccinations could be
administered forcibly. The Court further considered the Czech policy to be consistent with the best
interests of children, as a group, and proportionate to the legitimate aim pursued. Although it
acknavledged that the exclusion of children from psehool meant the loss of an important
opportunity to develop their personalities and to begin to acquire social and learning skills, it
considered this loss to be the direct consequence of their pafafisice not to comply with the
vaccination duty.

147. In Semenya v. Switzerlahd2023 the Court foundthat forcing the applicanta professional
female athlete,to take hormonal treatment to lower her natural testosterone level in order to be
allowed to compete in the wome® category in international sport competitiongertained to the
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applican@ personal autonomy and thuell within the ambit of Article 8 which it found to be
applicable in conjunction with Article 14 of the Conventfon

4. Mental illnes$%measure of protection

148 With regard tothe positive obligations that Ember States have in resgeof vulnerable
individuals suffering from mental illness, the Court has affirmed that mental health must also be
regarded as a crucial part of private life associated with the aspect of moral integrity. The preservation
of mental stability is in that cdaxt an indispensable precondition to effective enjoyment of the right

to respect for private life§ensaidv. the United Kingdon2001,8 47).

149, The Court has longeld that an individu& right to refuse medical treatment falls within the
scope of Articlé8 (see above). This includes the rights of mentally ill patients to refuse psychiatric
medication. A medical intervention in defiance of the sub@eatishes wilgive rise to an interference

with his or her private life and in particular his or her right to physical integxity.{Finland 2012,
§212). In some circumstances forced medication of a mgniiapatient may be justified, in order to
protect the patient and/or others. However, such decisions must be made against the background of
clear legal guidelines and with the possibility of judicial reviewd.( 8 220; Storckv. Germany 2005,

88 164-169; Shopow. Bulgarig 2010,8 47).

150. The Court has also found that States have an obligation under /gtiolprovide protection for

a mentally ill persof right to private and family life, particularly when the children of a mentally ill
person are taken int&tate care. States must ensure that mentally ill or disabled individuals are able
to participate effectively in proceedings regarding the placement of their childeern. Romania
(no.2),2013,8117;K. and Tv. Finland[GC] 200J). Such cases are also linked to the Aricteght to
family life (see below), particularly, for example, when a mentally disabled mother was not informed
about her sor@ adoption and was unable to participate in, or to contest, the adoption proée&s (
and Lv. Croatig 2013) The case dfS.v. Slovenia2018,concerned the withdrawal of parental rights
from a mentallyill mother based on her inability to take care of her child. It contains a recapitulation
of the casdaw on the rights ofmentally ill persons in the context of deprivatioof parental
responsibilities and subsequent adoption of the chilg@ §8-87).

151 In cases where legal incapacisyimposedon mentally illindividuals, the Court has articulated
procedural requirements necessary fwotect Article8 rights. The Court often addresses these
Article 8 violations in conjunction with Articlds and 6. The Court emphasises the quality of the
decisionmaking procedure§alontajiDroinjak v. Serbiga 2009, 88 144-145). The Court has held that

the deprivation of legal capacity undeniably constitutes a serious interference with the right to respect
for a perso® private life protected under Artick InA.N.v. Lithuanig 2016,the Court considered a
domestic court decision depriving an applicant of his capacity to act independently in almost all areas
of his life. At the relevant time he was no longer able to sell or buy anyepty on his own, work,
choose a place of residence, marry, or bring a court action in Lithuania. The Court found that this
amounted to an interference with his right to respect for his private Bf@¢1(1).Interestingly, invi.K.

v. Luxembourg 2021, the Court considered the placing of an elderly person under protective
supervisionnot because of a mental illnedsut rather on account of her extravagant spendifige

Court found that the interference had remained within the margin of appreciation afforded to the
judicial authorities.In particular, it noted that ey had endeavoured to strike a balance between
regpect for the applicar® dignity and selfletermination and the need to protect her and safeguard

her interests in the face of her vulnerabil{§§ 64-67). Likewise, inCalvi and C.G. v. 1tal2023 the

Court considered the placing of an elderly person under supervisigh | & Y SnRr&ir@Qitofel & S R €
not because of hidealth, but because of excessive profligacy arehkening of his physical and
psychical conditiont found a violation of Article 8 on the ground that, while the measure was aimed

29 See alsthe chapter Relations between Article 8 and other provisions of the Convention aRabttscols.
30 See also other chapters of the Guide for further references.
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at protecting the applicar® welltbeing, it wa neither proportionate nor adapted to his individual
situation,bearing in mind the choice of measures at the authoriiiisposal (88 90 and 108).

152 In incapacitation proceedings, decisions regarding placement in a secure facility, decisions
regarding the disposition of pperty, and procedures related to children (see above), the Court has
held that States must provide adequate safeguards to ensure that meiitafigividuals are able to
participate in the process and that the process is sufficiently individualised totive&eunique needs
(Zehentnew. Austrig 2009,8 65; Shtukaturow. Russia2008,88 94-96; Herczegfalvy. Austrig 1992,

§91; N.v.Romania (No.R § 74). For instance, in proceedingsncerning legal incapacitige medical
evidence of the mental illness needs to be sufficiently recéxikglyanv. Armenig 2019, § 124).
Furthermore, inNikolyanv. Armenig 2019,8 122, the Court found that the existence of a mental
disorder, even a serious one, could not be the sole reason to jadtifiydeprivation of legal capacity

By analogy with the cases concerning deprivation of liberty, in order to justify full depnwaitiegal

OF LI OAGe GKS YSyidlf RAA2NRSNIKFIR (2 0SS a2F | Ay

153 As regards the choice of place of residence for a person with intellectual disabilities, the Court
has noted the need toeach a fair balance between respect for the dignity and selfdetermination of
the individual and to protect and safeguard his or her interests, especially where the ind®&idual
capacities or situation place him or her in a particularly vulnerable poditiekl.V.v. Finland 2017,

§90). The Court has emphasised the importance of existing procedural safegua8284). In the

case cited it observed that there had been effective safeguardeidaimestic proceedings to prevent
abuse, as required by the standards of international human rights law. These safeguards had ensured
that the applican® rights, will and preferences were taken into account. The applicant had been
involved at all stagesfahe proceedings, had been heard in person and had been able to express his
wishes. The fact that the authorities had not complied with the appli@anishes, in the interests of
protecting his health and wellbeing, was found not to have breached A8icle

5. Health care and treatmer 32

154. Although the right to health is not as such among the rights guaranteed under the Convention

or its ProtocolsContracting States are under a positive obligation to take appropriate measures

protect the life and health of those within their jurisdictioseg notably: | @njA 6 1 | vitheR h i KS
Czech Republj6C]2021,8282 | YR (G KSANJ 20 f A Bterésts &f the ahild, andlalsol OS
0K2aS 2F OKAfRNBY Ia | 3INRdzJ Fd GKS OSYyiUNB 27
§288). The High Contracting Parties have, parallel to their positive obligations under Aritléhe
Convention, a psitive obligation under Articl8 firstly, to have in place regulations compelling both

public and private hospitals to adopt appropriate measures for the protection of their pafdents
physical integrity and, secondly, to provide victims of medical nagligeccess to proceedings in

which they could, in appropriate cases, obtain compensation for damage|€évav. Bulgarig 2016,

§63; Juica v.Croatig 2017, 884; Mehmet Ulusoy and Otherg. Turkey 2019, §82, and Vilela

v. Portuga) 2021,88 73-79,8 87in relation to a child born with a 100% disabiliti?ositive obligations

are therefore limited to the duty to establish an effective regulatory framework obliging hospitals and
health professionals to adopt appropriate measures to protect the integfipatients. Consequently,

even where medical negligence has been established, the Court will not normally find a violation of

the substantive aspect of Article-8r of Article 23. However, in very exceptional circumstances State
responsibility may be egaged because of the actions and omissions of health care providers. Such
exceptional circumstances may arise where a paelife is knowingly endangered by the denial of

access to lifesaving treatment; and where a patient did not have access to seeltnhent because

of systemic or structural dysfunction in hospital services, and where the authorities knew or ought to

I
K

31 See chapteForced medical treatment and compulsory medical procedatasve.
32 See als@hapterDisability issues
33 See theCaselaw Guide on Article 2 (Right to life)
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have known of this risk and did not take the necessary measures to prevent it from being realized
(Mehmet Ulusoy and Othenrs Turkey 2019, 88 83-84, citingLopes de Sousa Fernande®ortugal

[GC] 201%. Those principles emerging from the Cairirticle 2 caséaw also apply under Article 8

in the event of injury which falls short of threatening the right to life as secured under Article 2
(T 0 Nd Kiskirv. Turkey 2018,8 61).

155 The Coum® task is to verify the effectiveness of the remedies used by the applicants and thus to
determine whether the judicial system ensured the proper implementation of the legislatide an
statutory framework designed to protect patieshysical integrity T 6 NJ- K A Y. Tifk8y:2018, y
8§68 andMehmet Ulusoy and Othenrs Turkey 2019,890). In all cases, the system put in place to
determine the cause of the violation of the integrity of the person under the responsibility of health
professionals must be independent. This presupposes not only a ladkierachical or institutional

link, but also the formal as well as the concrete independence of all the parties responsible for
assessing the facts in the context of the procedure to establish the cause of the impugned
infringement Mehmet Ulusoy and OthevsTurkey2019,8 93). There is a requirement of promptness
and reasonable diligence in the context of medical negligeh@elé v. Patugal, 2021, 88 87-88;

9 NZE W Buikely 2018,8 49). For example, proceedings lasting almost seven years are incompatible
with Article 8 T 6 NJ K A Y. Tifke 52018, 88 69-70). Forthe information and consent before a
surgical operation, seBeyes Jimenez Spain 2022 Mayboroda v. Ukraine2023

156. The objectivity of expert opinions in cases of medical negligence cannot automatically be called
into doubt on account of the fact that thexperts are medical practitioners working in the domestic
health-care system. Moreover, the very fact that an expert is employed in a public medical institution
specially designated to provide expert reports on a particular issue and financed by thdd&tateot

in itself justify the fear that such experts will be unable to act neutrally and impartially in providing
their expert opinions. What is important in this context is that the participation of an expert in the
proceedings is accompanied by adequatecedural safeguards securing his or her formal and de
facto independence and impartiality{ricav. Croatig 2017,8 93). Furthermore, in view of the fact

that medical expertise belongs to actenical field beyond the knowledge of judges, and is therefore
likely to have a predominant influence on their assessment of the facts, the extent to which the parties
are permitted to comment on that evidence, and the extent to which the courts take toeiments

into account, will be cruciaMehmet Ulusoy and Othexs Turkey 2019,88 109-110).

157. When it comes to access to health services, the Court has been catttiextend Article8 in a
manner that would implicate extensive State resources because in view of their familiarity with the
demands made on the healthcare system as well as with the funds available to meet those demands,
the national authorities are in hetter position to carry out this assessment than an international
court (Pentiacova and Others Moldova(dec.) 2009.

158 The Court ruled that ampplication against a decision by UK authorities not to implement a
needle exchange programme for drug users in prisons was inadmis3itelés(y. the United Kingdom
(dec.) 200§. In that case ta Court held that there was no authority that placed any obligation under
Article8 on a Contracting State to pursue any particular preventive health policy. It also found that
there was no violation of Article as a result of Bulga@arefusal to allowwerminally ill patients to use
unauthorised, experimental drugsi(istozov and Otherg. Bulgarig 2012;Durisottov. Italy (dec.)
2014 and rejected an application challenging legislation on the prescription of canbabes
medication A.M. and A.K.v. Hungafdec.) 2017, while referring to the Sta®@ obligations in this
area(8846-47).In Abdyusheva and Otheks Russia2019,the Court ruled that a lack of access to
replacement therapy with methadone or buprenorphine for opioid addicts did not violate Article 8
because it was within the Sta@margin of appreciation to assess the risks of replacement therapy for
public healthand the applicar® individual situationLikewise, infThérnv. Sweden 2022, concerning

the applican® criminal conviction for manufacturing cannabis for personal treatment of severe
chronic pan, the Court considered that the authoritidsad remained within their wide margin of
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appreciationin striking the balance between the applic&ninterest in having access to pain relief and
the general interest in enforcing the system of control of wéics and medicines §50-59).

159 Regarding access to health care for people with disabilities, the Court declared a case
inadmissible in which a severely disabled individual sought a robotic arm to assist his nfobilitye6

v.the Netherlandgdec.) 2003. The Court did, however, find that reducing the level of care given to

a woman with limited mobility violated Artic but only for a limited period duringhich the UK did

not comply with its own lawsMcDonaldv. the United Kingdom2014) In Jivanv. Romanig 2022,

which concerned the authdies failure to classify an elderly and disabled man as requiring a personal
carer, the Court did not consider that the Stdtad struck a fair balance between the competing public
and private interests at stak@ b1).

160. In Gard and Otherw.the United Kingdon{dec.) 2017,the Court rejected the arguments

submitted by the parents of a seriously ill child that the question of theiGstreatment was not a

matter for the courts to decide, holding on the contrary that it had been appropriate for the treating

hospital to turn to the courts in the event of conflict between the parents and the hos@tel 7).

The Court leftopenthequeii A 2y 2F 6KSOKSNIJ GKS FLIINBLINREFGS (GSail
or whether the courts should instead ask if following the par@nishes would give rise to a risk of
GAAIYATFTAOI yi §HISNY). HoReved, KPSitt®.khk finRed &ingdonfdec.),2021,

the/ 2dzNIi F2dzyR GKI G GKS RSOAaAz2y G2 FLLXe& G4KS 468
of Garddid not fall outside the margin of appreciation afforded to States in striking a balance between

the protection of patient§right to life andthe protection of their right to respect for their private life

and their personal autonomg61-see+ I @njA 6 | I vithg Bzedh RépTHEE],2021,88 279,
280,286-288).

6. End of life issaes

161 In Pretty v.the United Kingdom2002,the Court first concluded that the right to decide the
manner of on@ death is an element of private life undérticle8 & 67). Later caséaw has
articulated that an individu& right to decide the way in which and at which point his or her life should
end, provided that he or she is in a position to freely form his or her own judgement and to act
accordingly,s one of the aspects of the right to respect for private life within the meaning of ABticle
of the ConventionHlaasv. Switzerlang2011,8 51).

162 The Court has founthat Member States have a wide margin of appreciation in respect of
guestions of assisted suicide. Permissible laws include the requirement that lifeending drugs be
provided only by prescription by a physicidda@sv. Switzerlang 2011, § 52). Indeed the Court
distinguishedHaasv. Switzerlang 2011,from Prettyv. the United Kingdom2002.Unlike the Pretty

case, irHaasv. Switzerlang 2011 ,the applicant alleged not only that his life was difficult and painful,
but also that, if he did not obtain the substancejimestion, the act of suicide itself would be stripped

of dignity. In addition, and again in contrast to the Pretty case, the applicant could not in fact be
considered infirm, in that he was not at the terminal stage of an incurable degenerative diseake whi
would prevent him from taking his own life.

163 InKochv. Germany 2012 the applicant complained that the domestic coudsfusal to examine

the merits of his compiat about the Federal Institu@ refusal to authorise his wife to acquire a lethal
dose of pentobarbital of sodium had infringed his right to respect for private and family life under
Article 8 of the Convention. The Court found a violation of Artgct® account of the domestic cous
refusal to examine the merits of his motion.

164. In Mortier v. Belgium 2022, the applicant complained about his mot@ateath by euthanasia
and the authoritie§¥ailure to ensure his involvement in that process. The Court observed that the
applican@ motherhad not wished to inform her children, including the applicant, of her euthanasia
request in spite of repeated ad@drom doctorsNoting the conflicting interests at stake, notably the
applican@ wish to accompany his mother during the last moments of her life and his n@ttgint
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to respect of her will and personal authonomy, the Court considered that the authorities did not fail
in their positive obligation to ensure respect of the Article 8 rigiftthe applicani(88 200-208).

165. The Court doenot consider it appropriate to extend Artic&so as to impose on the Contracting
States a procedural obligation to make available a remedy requiring the domestic courts to decide on
the merits of the claim that the ban on assisted suicide would vidlseright to private and family

life (Nicklinson and Lamb the United Kingdon(dec.),2015,8 84).

166. In Gardand othersv.the United Kingdonfdec.),2017,doctors had sought to withdraw life
sustaining treatment from an infant child suffering from a fatal genetic disease. This decision, taken
against the parent@vishes, was not found by the Court to amountabitrary or disproportionate
interference in breach of Article 8, following a thorough examination of the procedure and the reasons
given by the domestic authorities for their decisiong {88124). The Court came to the same
conclusionn Parfitt v. the United Kingdon(dec.) 2021,as regardshe withdrawal of treatment from

a fiveyear oldchildin a permanent vegetative staté.emphasised thathe decisionf the domestic
courtshad haddue regardto the bestinterestsof the child, there beinga broad consensugoth in
international law and in the Cour@ caselaw that in all decisionsconcerningchildren, their best
interestsmustbe paramount(seealso§ 51, andabove).

7. Disability issue¥

167. The case ofivanv. Romania2022,concerned the aplicability of Article 8 to the mobility and
quality of life of aRA & 6f SR F LILX AOFyik St RSNI & LISNE2Y | yR
GRAIYAGEE dzy R &ddlthé reBew bfzhg EasSey inBBE35 and the reference made

to UNConvention on the Rights of Persons with Disabili§&44-45).

168 The 2006UN Convention on the Rights of Persons witkabilitieslays down the priciple of
GFdzf € YR SFFTFSOGAGDS LI NIGAOALI GAZ2Y | yR(sed yoii SINI i A
instance, Arnar Helgi Larusson.Iceland 2022, §59). However, Articl8 is only a@plicable in
exceptional cases where the lack of access to establishments open to the public prevented applicants
from leading their lives in breach of their right to personal developnasniell ashe right to establish

and develop relationships with o#n human beings and the outside worl@lgisenv. Switzerland
(dec.),2019,88 43-46, with further references therein; see alg@hnalova and Zehnalthe Czech
Republiqdec.) 2002 Bottav. Italy, 1998,andMs O ¥. Poland(dec.) 2006 InArnar Helgi Larusson

v. Iceland 2022, for the first time,the Court considereé complaint about a lack of accessibility of
public buildings by disabled persons fall within the ambit of "private life"which allowed it to
examinethe issueunder Article 14 in conjunction with ArticB(88 40-46).

169. The Court found that the decision to remove children from two blind parents duditalimg of
inadequate care was not justified by the circumstances and violated the p&#risle8 right to

family life Gaviny. Ukraing 2008) On the other hand, the Court found no violatiohArticle8 with

regard to a statutory scheme developed in France to compensate parents for the costs of disabled
children, even when the parents would have chosen not to have the child in the absence of a mistake
by the State hospital regarding the diaxgis of a genetic defeciiauricev. FrancgGC] 2005;Draon

v. France[GC] 2009. The Court also provides a wide margin for States terd@ne the amount of

aid given to parents of disabled childrema(Parola and Othess Italy (dec.) 2000, and has held that
when a State provides adequate domestic remediedfsabilities caused by inadequate care at the
birth of a child, then there is no ArticRviolation Spyra and KranczkowskiPoland 2012,88 99

100).

170. The case okholodow. Ukraine(dec.) 2016,concerned the suspension of a driving licence for a
traffic offence concerning an applicant with a physical disability (multiple ailments of his joints) who
allegedan excessive penalty given his medical condition. The Court admitted that thaemaint

34 See alstiealth care and treatmennotably.

European Court of Human Rights 45/174 Last update31.082023


http://hudoc.echr.coe.int/eng?i=001-156476
http://hudoc.echr.coe.int/eng?i=001-175359
http://hudoc.echr.coe.int/eng?i=001-209750
https://hudoc.echr.coe.int/eng?i=001-215475
https://www.un.org/esa/socdev/enable/documents/tccconve.pdf
https://www.un.org/esa/socdev/enable/documents/tccconve.pdf
https://hudoc.echr.coe.int/eng?i=001-217436
http://hudoc.echr.coe.int/eng?i=001-194652
http://hudoc.echr.coe.int/eng?i=001-23341
http://hudoc.echr.coe.int/eng?i=001-23341
http://hudoc.echr.coe.int/eng?i=001-58140
http://hudoc.echr.coe.int/eng?i=001-75427
https://hudoc.echr.coe.int/eng?i=001-217436
https://hudoc.echr.coe.int/eng?i=001-217436
http://hudoc.echr.coe.int/eng?i=001-90360
http://hudoc.echr.coe.int/eng?i=001-70445
http://hudoc.echr.coe.int/eng?i=001-75905
http://hudoc.echr.coe.int/eng?i=001-75905
http://hudoc.echr.coe.int/eng?i=001-31763
http://hudoc.echr.coe.int/eng?i=001-113443
http://hudoc.echr.coe.int/eng?i=001-166760

Guide on Article 8 of the ConventigrRight to respect for private and family life

driving ban had repercussions on the appli@miveryday life. In that sense it could be admitted that
such a penalty constituted aihterferenceQwith the applican® right under Article 8The case oK
and Yv.the Netherlands1985,concerned the sexual assault of a mentally disabled sixyean old
girl and the absence of criminkw provisions to prode her with effective and practical protection.

171 In Belli and ArquieMartinez v. Switzerlang 2018, the first applicantwas born deafind had

difficulty expressing herself in her native language. Bae a severe disability, which made her

incapable ofdiscernment As a resultshe had always required fitlme care The second applicant

her mother and guardiarprovided this careTheA NJ aA G dzZt G A2y GKSNBF2NB Sy
RSLISYRSyOesz Ay@2t @Ay 3 Y2 NBheiidrduyistaticksSreafeesidatiod S Y 2 i )\
where 1 KS 3dzl N» yiSSa dzy RSNJ (i KS8 apfiedYekdegtionallyA ® Sié I & LJS
relationship between adults (§65-66).

172 In Calvi and C.G. v. Ital2023, the Court examined measure recognising the partial legal
incapacityof anelderly person and his placement iiay’ S R A O hutsikgih8niedn social isolation

for three years and reiterated thatStates are required to promote the participation of alided or
GRSLISYRSYy(ié¢ StRSNXeée LIS2LS Ay GKS tAFS 2F GKS O2
(8 107).

8. Issues concerning burial and deceased persons

173 The exercise of Article 8 rights concerning family pridate life pertains, predominantly, to
relationships between living human beings. Howevidre Court has also held that dealing
appropriately with the dead out of respefor the feelings of the deceas@lrelatives falls within the
scope of Article 8 é=M.L.v. Slovakia2021,8 23, with further references there)nin particularthe
Court has found that the way in which the body of a deceased relative is treated, as well as issues
regardingthe ability to attend the burial and pay respects at the grave of a relative, come within the
scope of the right to respect for family or private lifeo(ska and RybickaPoland 2018,88 104-108

and the references cited thereinDther circumstances concerning surviving family members are
covered by Article 8 (see the recent summaryPFiolat v. Austriag 2021, 88 93-94) includingan
applicanf@ complaint about thénospital® failure to disclose information relating ther son@ post
mortem examination(§ 95).

174. The case ofozovye v. Russia2018,for instance, concerned a murder victim who had been
buried before his parents had been informed of his death. In that case, the Court reiterated that
everyone had a right to access to information relating to their private and/or fdifely§ 32), and

that a persoi® right to attend the funeral of a member of his family fell under Article 8. Where the
authorities, but not other family members, are aware of a death, there is an obligation for the relevant
authorities to at least undertee reasonable steps to ensure that members of the family are informed
(8 38). The Court considered that the relevant domestic law and practice lacked clarity, but that that
was not sufficient in itself to find a violation of Article®4@). On theother hand, it concluded that

the authorities had not acted with reasonable diligence to comply with the aforementioned positive
obligation, given the information that was available to the domestic authorities in order to identify,
locate and inform the deease® parents § 46).

175. In HadriVionnetv. Switzerlang2008,the Court found that the municipali failure to inform

the mother about the location and time of tHeurial of her stillborn son was not authorised by law
and violated her right to private and family life under Artigl§2annullo and Forteg. France 2001)
Similarly, in%22 N&A O  WSethia\2@1.8 thé Court held that the hospit@ failure to give
information to the applicant regarding the death of her infant son and the subsequent disappearance
of his body violated Articl8, even hough the child had died in 1983, because of the Satagoing
failure to provide information about what had happened. The Court also held that Bussiasal to

allow a stillborn baby to take the name of its biological father, because of the legalrpption that
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the mothel@ husband was the father, violated the motkeArticle8 rights to bury her child with the
name of his true fathergnamenskaya. Russia2005)

176. Family members have also challenged the length of time between death and burial and the
treatment of the deceased body before its return to the family. For example, the Court found that
an extended delay in returning samples taken from dpplicant€taughte body by police, which
prevented them from burying her in a timely manner, violated their Ar@ctgght to private and family

life (Girardv. France 2011) It has also foud a violation of Article 8 of the Convention where domestic
law did not require the courts to assessind did not pemit the parents to challenge and initial
refusal to permit them to transfer their sofisodies to Turkiye while an investigation inteethmurder

was ongoingAygunv. Belgium 2022,88 68-92). The Court also found that a hosp@aremoval of a
deceased persd® organs without informing his mother and without seeking her conseas not

done in accordance with law and violated her right to private life under Ai¢fe=trovav. Latvig
2014,8897-98). In line with this caskaw, the Court found a violation of Artickin the removal of
tissue from a deceased person without the knowledge and consent of his spouse because of the lack
of clarity in the domestic law and the absence of legal safeguards against arbitrarfifibsste

v. Latvig 2015,8115).

177. However, inElli Poluhas Dodsba Sweden 2006, the Court found that Swedd® refusal to

transfer an urn from ondurial plot to another in order to locate a deceased pel@amemains with

his family did not violate Article 8 because the decision was made with due consideration to the
interests of the deceas&@lwife and fell within the wide margin of appreciation #éafale in such cases.
LyiSNBadGAy3Iter GKS /2dz2NI RAR y28G RSUGSNNAYS 4KSGK
2 NJ & LINJb@tlinstead dnlj grdseeded on the assumption of an interfere4). In5 NI O1 2 @A 0

v. Montenegrqg 2020,the Court found that a request by a close family relative to exhume the remains

2T I RSOSIFaSR FTlLYAf@ YSYOSNI F2NJ NI yaFSNI G2 |y
f AFTS¢ | ySRHoweFdr, HeACbut madat Elear that the nature and scope of this right, and the

extent of the Stat@ obligations under the Convention in cases of this type, will depend on the
particular ciramstances and the facts adduce®i4@). AlthoughStates are afforded aide margin of

appreciation in such an important and sensitive iss@&2), the Courtfound that the lack of a

substantive examination by the national courts of the appli@unotaim in civil proceedings against a

third party violatel Article 8 The Court also found that the representative of a deceased person who

sought to prevent the State from using DNA of the deceased in a paternity suit did not have a claim

that fell within the scope of private life and could not bring a suibehalf of the deceased:6tate of

Kresten Filtenborg MortensenDenmark(dec.) 2009.

178 The Court has also addressed a SEafeolicy of refusing to return the bodiexf accused
terrorists for burial. While recognising that the State has an interest in protecting public safety,
particularly when national security is implicated, the Court found that the absolute ban on returning
the bodies of alleged terrorists did notrike a proper balance between the State and the Ari&le
rights of the family members of the deceasé&hbanchiyeva and OthersRussia2013,8 146).

179. In Solska and RybickaPoland 2018,the Court held that Article 8 applied to the exhumation of
deceased persons against the will of their families in the context of criminal proceedstf$7(308).

With regard to the prosecutorial decision ordering exhumation, the Court found that the domestic
law did not provide sufficient safeguards against arbitrariness. The applicants were thus deprived of
the minimum degree of protection to which theyeve entitled, in violation of Articl8 (8 124-127).

180. The case ofPolat v. Austrig 2021, concerned the carrying out of a pestortem on the
applican@infant son, who had been born with a rare birth defect, contrarhéo wishes andhose

of her husband. On account of their religious beliefs, the parents wished theQchibdly to be as

unscathed as possible. However, the pogirtem was carried outvithout their consent for the

LJdzN1J2 8S&a 2F (GKS dal ¥FS3da NRAy3I 2F aOASYGAFTAO Ayl
guestion domestic law, which permitted pestortems to be carried out without the consent of close
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relativeswhere it was neessary fothose purposes on the facts of the case it considered that the
wishof the applicant and hehusband to bury their son in accordance with their religious beliats
not been properly weighed in the balancé.therefore found that there had ben a breach of both
Article 8 and Article 88 80-91). It found a further violation of Article 8 on account of the hospital
omitting to provide the applicant with sufficient information on the extent of her@gostmortem,
and of the removal and wheadouts of his organgL20).

9. Environmental issue®

181 Although there is no explicit right to a healthy environment under the Conventieti¢n and
Othersv.the United KingdonfGC],2003,896), the Court has decided various cases in which the
guality of an individu&® surrounding environment is at issue, reasoning thanhdividual® wellbeing

may be negatively impacted by unsafe or disruptive environmental conditioosiélla and Others

v. Italy, 2019,88 157-160).However, an issue under Article 8 only arisésdividuals are directly and
seriously affected by the nuisance in question and able to prove the direct impact on their quality of
life (Cicek and Othens Turkey(dec.),2020,8 32 and 8§ 22-29for a summary of the relevant cataw

in the context of air pollutionFadeyevav. Russia2005, 8§ 68-69, where the Court stated that a
certain minimum level of adverse effects of pollution oe thdividua® health or quality of life must

be demonstrated to engage Article 8 K % lRomania(dec.),2014,concerning the noise of a bar

the building Thibautv. Francgdec.),2022,concerningpotential exposure to electromagnetic fiehds
Article8 may apply in environmental cases whether the pollution is directly caused by the State or
whether State responsibility arises from the failure to regulate privagetor activities properly. The
applicability of Article 8 has been determined by a severity test: see the relevardavasen
environmental issues iPenisow. Ukraine[GC],2018,88 111.For instanceril dzZR2 N2 @A 6 | Yy R
v. Slovenia2020,the Courtclarified its casdaw on health and environmental riskesulting from
water pollution (8§ 112-115). Notably, itnade clear that even though access to safe drinking water
not, as such, a right protected by Article @, persistent and longtanding lack of access to safe
drinking wateg can have adverse coeguences for health and human dignity effectively eroding the
core of private life. Therefore, when these stringent conditions are fulfilled, a Statesitive
obligation might be triggered, depending on the specific circumstances of the&as6)(

182 On the merits, regard must be had to the fair balance that has to be struck between the
competing interests of the individual and of the community as a whole; and the State enjoys a certain
margin of appreciation in determiningé steps to be taken to ensure compliance with the Convention
(Powell and Rayner. the United Kingdom1990;L6pez Ostra. Spain 1994,8 51; Giacomelli. Italy,
2006,878).

For a detailed analysis of the CdBrtasdaw on this topic, see th€aselaw Guide on Environment

10. Sexual orientation and sexual lifé

183 The margin of appreciation has been found to be narrow as regards interfergnitesintimate
area of an individu@ sexual lifgDudgeonv.the United Kingdom1981,852). The Court has held
that elements such as gender identification, name and sexughtation and sexual life are important
elements of the personal sphere protected by Arti@lérelonv. France 2022,8 86; Beizaras and
Levickasv. Lithuanig 2020, 8 109; Sousa Goucha. Portugal 2016,827; B. v. France 1992, §63;
Burghartzv. Switzerland1994,8 24; Dudgeorv. the United Kingdom1981,841;Laskey, Jaggard and
Brownv.the United Kingdonl997,8 36;P.G. and J.H. the United Kingdonm2001)

184. The Court has held that a ban on the possession by prisoners of pornographic material for their
private use breached Article 8 (K 2 O K/2Sfovakia 2022). As the applicankept the material as a

35 See also sectioHome
36 SeeSamesex couplesind theCaselaw Guide on Rights of LGBTI persons
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stimulant for auteeroticism in his private sphere, the Court found that its seizure, and the reprimand
the applicant received for its possession, constituted an interference with that right. It expressed
doubts that the ban pursued a legitimate aif®62 on the protection of moraldhut, in any event
concluded that in the absence of any real weighing of the competing individual and public interests,
the ban amounted to a general and indiscriminate restrictinat permitting the required
proportionality assessment in an individual ca§&%2-78).

185. Therelationshipofasar@ SE O2dzZLlX S Flffa sAGKAY GKS y2GA2y
of Article 8 and the relationship of a cohabiting sasex couple living in a stabdie factopartnership

Frtfa AGKAY GKS @Rk éhy Otrerky. ltady T A0 AS148). Ledishtisre o
criminalising sexual acts between consenting homosexuals was found to breach&gidleTv. the

United Kingdom2000, 88 36-39; Dudgeonv.the United Kingdom1981, §41). Article8 does not

prohibit criminalisation of all private sexual activity, such as incestb{ngv. Germany 2012),or
sadomasochistic sexual activitiesagkey, Jaggard and Browrthe United Kingdomnl1997)

186. In a series of cases, the Court held that any ban on the employment of homosexuals in the
military constituted a breach of the right to respect for private life as protected by ABidlestig

Prean and Beckeit the United Kingdonil999;Smith and Grady. the United Kingdoml999;Perkins

and Ryv.the UnitedKingdom 2002§'.

187. In a caseoncerning thaefusal of theFrenchblood donationserviceto accept the applicant as

a blood donor based on his presumed homosexugatitg Court observed that the relevant conclusio
about his sexual practices had been made only because he had refused to answer the questions about
his sex life during the prdonation medical interview. It noted that the data in question contained
explicit indications of the applica@t sex life and upposed sexual orientationgeflecting the
applicanf@ presumed sexual orientation withow proven factual basisand that having been
collected in 2004it was to be retained until 2278, with the result that there had been an interference
with the applcant@ & LINR @hdia$neré ref@réhée to a code rather than an explicit description
of sexual conduct was naionsidereddecisive,§ 86). Whilst that interference had been based on
relevant and sufficient reasons, notably the protectiome#lth and the importance of ensuring blood
safety(88 93-95), the data collectedvasbased on mere speculation without any proven factual basis.
It also noted the excessive length of the retentiointhe datawhich made it possible for the data to

be usedrepeatedly against the applicant, resulting in his automatic exclusion from donating blood.
Accordingly, theCourt found a violation of Article& the Conventior(Drelonv. France 2022, & 86-

100)

C.Privacy?®3°

188. As the Court has consistently held, the concepéivate life€ extends to aspects relating to

personal identity, such as a per@mame, photo, or physical and moral integtityr @njA 6 { I I y R h
v.the Czech Repub[GC] 2021,8 261); the guarantee affated by ArticleB is primarily intended to

ensure the development, without outside interference, of the personality of each individual in his
relations with other human beings. There is thus a zone of interaction of a person with others, even

in a public catext, which may fall within the scope of private liféofy Hannovev. Germany (no. 2)
[GC],2012,8hpp 0 @ CdzNI KSNIX2NB>X GKS 02y OSLIi 2F AGLINRARGF (S
exhaustive dfinition, which covers the physical and psychological integrity of a person and can
therefore embrace multiple aspects of a per&identity, such as gender identification and sexual
orientation, name or elements relating to a per®rmright to their imge. It covers personal

information which individuals can legitimately expect should not be published without their consent

(Axel Springer A@ Germany[GC],2012,§83).¢ KS 02y OSLJi 2F AGLINARDIFGS AT

37 Seeldentity and autonomyandHome
38 See also th€aselaw Guide on Data protection
3% See chapteilelephone conversations
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right to confidential information relating to the adoption of a child énd Others. Russia2020,
8862-67, as regards the publication on th&ernet of a judicial decision, mentioning the applicdts
names and the names of their adopted childref)decision by a private inddual to place an
anonymous advertmment seeking a surrogatdid not serve as an argument for reducing the level of
the protection that should have been afforded to him under ArticléH8jovskyv. Slovakia 2021,
§35).

189. With respect to surveillance and theollection of private data by agents of the State, such
information, when systematically collected and stored in a file held by agents of the State, falls within
GKS a02L)JS 2F ALINRARGI (S g8A &f$hé Conemion(iTKabwab diEeNddRd S&a 2 F
so in a case where some of the information had been declared false and was likely to injure the
applicanf@ reputation Rotaruv. RomanigGC],2000,8 44). In applying this principle, tHéourt has
explained that there are a number of elements relevant to consideration of whether a ezovate

life is concerned by measures that take place outside a p&d$mme or private premises. Since there

are occasions when people knowingly oteimtionally involve themselves in activities which are or
may be recorded or reported in a public manner, a pe@oaasonable expectations as to privacy may

be a significant, although not necessarily conclusive, faBtené¢dilv. Slovenia2018,8 101). A person

who walks down the street will, inevitably, be visible to any member of the public who is also present.
Monitoring by technological means of the same public scene (for example, a semaity viewing
through closed circuit television) is of a similar character. Private life considerations may arise,
however, once any systematic or permanent record comes into existence of such material from the
public domain. It is for this reason thalef gathered by security services on a particular individual fall
within the scope of Articl8, even where the information has not been gathered by any intrusive or
covert method P.G. and J.Hv.the United Kingdom2001, §57). See also with respect tbulk
interception regimesBig Brother Watch and Othevsthe United KingdoniGC] 2021,and Centrum

for rattvisav. SwederfGC] 2022

190. Asregards online activities, information associated with specific dynamic IP addresses facilitating
the identification of the author of such activities, constitutes, in principle, personal data which are not
accessible to the public. The use of such data may therefore fall within the scope of Aridete8ik

v. Slovenia 2018, 88§ 107-108). In that regard, the fact that the applicant had not concealed his
dynamic IP address had not been a decisive factor for assessing whether his expectation of privacy
had been reasonableg(L16). Conversely, thanonymity linked to online activities is an important
factor which must be taken into accour§ 117).

1. Right to one® image and photographs; the publishing of photos, images, artitles*

191 Regarding photographs, the Court tsated that a persof® image constitutes one of the chief
attributes of his or her personality, as it reveals the pe@amique characteristics and distinguishes
the person from his or her peers. The right to the protection of@immage is thus one tfie essential
components of personal developme(itopez Ribalda and OthevsSpain[GC],2019,88 87-91 and

the references cited therejnand the limits to the protection afforded, see for insten+ dz6 A y |
v. Croatia(dec.) 2019. Although freedom of expression includes the publication of photographs, the
Court has nonetheless found that the protection of the rights aedutation of others takes on
particular importance in this area, as photographs may contain very personal or even intimate
information about an individual or his or her familyopn Hannover. Gemany (no. 2)GC],2012,
§103).Even a neutral photograph accompanying a story portraying an individual in a negative light
constitutes a serious intrusion into the private life of a person who does not seek puliiicityn@

v. Latvig 2020,8 131).The Court has articulatatbn-exhaustive $atakunnan Markkinaporssi Oy and
Satamedia Ow. Finland[GC],2017, 8 166) key factors to considewhen balancing the right to
reputation under Articlé8 and freedom of expression under Artidle which includethe following

40 See also th€aselaw Guide on Data protection
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contribution to a debate of general interest; how well known is the person concerned and what is the
subject of the report; prioconduct of the person concerned; content, form and consequences of the
publication; circumstances in which the photos were taken; and severity of the sanction impsed (
Hannovew. Germany(no. 2)[GC],2012,88 108-113; Axel Springer AG GermanyGC],2012,88 89

95; Couderc and Hachette Filipacchi Associ€ésance[GC],2015,88 90-93; Dupatev. Latvig 2011,

88 49-76; Rodinav. Latvig 2020,8 104).

192 Thus, everyonencluding people known to the public, has a legitimate expectation that his or
her private life will be protected{on Hannovev. Germany (no. 2[GC],2012,88 50-53 and 9599;
Sciaccav. Italy, 2005, §29; Reklos and Davourlig. Greece 2009, 840; Alkaya v. Turkey 2012,
protecting the private address of a famous actresompare with a lawyer and wife of a retired
prosecutor,Samoybvav. Russia2021,8 101and see also the disclosureinfages of the interior of a
house. However, this is not necessarily a conclusive factdd (Nb dxt Ro@aDiefi6C],2017,88 73).
The Cou® casdaw mainly presupposes the individ@lright to control the use of their image,
including the right to refuse publication thered®€klos and Davourlis Greecge2009,88 40 and 43,

in which photographs of a newborn baby were taken in a private clinic without the p&enids
consent and the negatives retained; ® v ®ondania 2022,in which an eleveiyear old child was
interviewed by a private television channel without her parébtnsent;\Von Hannovev. Germaly
(no. 2)[GC],2012,8 96; Dupatev. Latvig 2011,88 49-76, in which a magazine had published covertly
taken photographs of the applicant, who was the partner of a public figure, when shéeamadsg
hospital following the birth of their childHajovskyv. Slovakia 2021, 8§29, in which a newspaper
published private information and ndolurred photographs of a private individual takeavertly
under false pretencéds

193 The Court has clarifiedegardingthe rights of minors to private life and imagthat an
appropriate balaning exerciserequires taking intoaccount the particulavulnerabilities of young
persons, as the disclosure of information concerning their identity may more severely impact the
dignity and welbeingthan in the case of adult personSpecial legal safeguards are requifedG.C.
v.Romania 2016, § 73; L ® v.®bnt@ania2022,859). InL @ v ®bndania 2022,the Court found a
violation concerning the televised interview of alevenyearold, obtained without parental consent
and broadcast without adequate protection of her idigyn TheGourt found that the domestic courts
failed to give due consideration to thapplican@ vulnerability when balancing the right to a private
life and image against the right of freedom of expressk8¥E-63).

194. While the factthat someone picture has already appeared in an earlier publication might be
considered in the balancing process, the fact that information is already in the public domain does not
necessarily remove the protection of ArticleeBpecially if the person concerned neither revealed the
AYVF2NXYIEGA2Y y2N 02yaSyiSR G2 Ada RAaOf2adiNBe 90
AYVF2NXYIFGA2YES GKS [/ 2dz2NIl KFa F2dzyR GKFG GKS Ay
weighed against privacy considerations. Thus, notwithstanding that the information in question was

Ff NBIFIRe (1y2¢6y (G2 GKS LlztAO0Z | FdZNIKSNJI RAAASYAy
weighed against the applica®tright to privacyHajovskyv. Slovakia2021,8 48).

195. The State has positive obligations to ensure that efficient criminal or civil law provisions are in
place to prohibit filming withoutonsent.Sddermarv. Sweder[GC] 2013,concerned the attempted
covert filming of d4-yearold girl by her stepfather while she was naked, and her complaint that the
Swedish legal system, whichthe time did not prohibit filming without someo®& consent, had not
protected her against the violation of her personal integrifyradija Ismayilova. Azerbaijan 2019,

on the other handconcerned the covert filming of a journalist inside her home and the subsequent
public dissemination of the videos. In that case, the acts in question were punishable under criminal
law, and criminal proceedings were in fact initiated. However, the Courid that the authorities
failed to comply with their positive obligation to ensure the adequate protection of the appl&ant
private life by carrying out an effective criminal investigation into the very serious interferences with
her private life.
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196. The Court has found video surveillance of public places where the visual data are recorded,
stored and disclosed to the public to fall under Artigl¢>eckv. the Unied Kingdom2003,88 57-63;

Glukhin vRussia 2023, &7). In particular, the disclosure to the media for broadcast use of video

footage of an applicant whose suicide attempt was caught on diameé television cameras was

found to be a serious interference with the applic&@rivate life, notwithstanding that he was in a

public place at the timeil{id., § 87). Videasurveillance in aupermarket by an employerfpez

Ribalda and Otherg. Spain[GC],2019,8 93)andin a university amphitheatr¢ y 2 A6 I YR a A N.
v. Montenegrq 2017)also fall within the scope of Article 8 of the Convention.

197. In the case of persons arrested or under criminal prosecution, thet@as held on various
occasions that the recording of a video in the law enforcement context or the release of the apglicants
photographs by police authorities to the media constituted an interference with their right to respect
for private life. The Qurt has found violations of Articke where police made applicarfishotographs
from the official file available to the press without their consefiti(zhin and Othenrs Russia2008,
88115-118; Sciaccav. Italy, 2005, 8§ 29-31; Khmelv. Russia 2013, 840; Tomav. Romania 2009,
8890-93, Margari v. Greece2023, §%4-60), where the Ministry of the Interior published on its
website the applicats(photographs, taken while there were in police custody, in which their identity
was not concealed(.H. and Others v. North Macedon2023, §%3-65), and where the posting of

an applican® photograph on the wanted board was not in accordance with domestic (@i
Nikolaishviliv. Georgia 2009,88 129-131; Negru vihe Republic of Moldova2023, 88§ 285).

198 In Gaughrarv. the United Kingdon020,the applican@ custody photograph was taken on his
arrest; it was to be held indefinitgl on a local database for ubg the police and the police weable

to apply facial recognition and facial mapping techniqueg.td@herefore, the Court found that the
taking and retention of the applica@ photograph amounted to an interference withethright to
one® image § 70). Itwent on to findthat the interference was not necessary in a demoicrabciety

(8 97).However, the Court found that the fiwgear retention of a photograph of a repeat offender did
not constitute a violation oArticle 8 because the duration of the retention was limited, the domestic
courts had conducted an individualised assessment of whether it was likely that the applicant might
reoffend in the future and there existed the possibility of review of the necgsdifurther reention

of the data in questionH.N.v. Germany2020,88 76-90). In additionthe Court found that the taking
and retention of a photograph of a suspected terrorist without hergaot was not disproportionate

to the legitimate terroristprevention aims of a democratic societylrray v.the United Kingdom
1994,8 93).

199. Article 8 does not necessly require monetary compensation to the victim if other redress
mechanisms are put in plac&ghnv. Germany 2016,8 75). In this case, no award of damages was
made against the publisher for breaching an injunction not to publish photographs of the two children
of a former goalkeeper with the German national football team (see Blst Einarsson. Iceland
(no.2),2017,88 36-37, and8 39 and the references cited therein).

2. Protection of individual reputation; defamation

200. Reputation is protected by Artick of the Convention as paaf the right to respect for private
life (Axel Springer A@. Germany[GC],2012,8 83; Chauvy and Othens France 2004,8 70; Pfeifer
v. Austrig 2007, 8 35; Petrinav. Romania 2008, 8§ 28; Polanco Torres ankllovilla Polancor. Spain
2010,840).

201 In order for ArticleB to come into play, an attack on a per&@®mneputation must attain a certain

level of seriousness and be made in a manner causing prejudice to peespopgment of the right to
respect for private lifeAxel Springer AG Germany{GC],2012,8 83; Bédatv. SwitzerlandGC],2016,
§72,aSROf Aa Latl YalS %y BRiaaidbl&zegoNi@C]2017,87&Denisbk S NA
v. Ukraine [GC],2018, § 112; Balaskasv. Greece 2020, §40; + dz6 WN.{ioatia (dec.),2019, § 31;

a At aEwatig 2020,88 61-62; De Carvalho BassoPortugal(dec.),2021,8 43; M.L.v. Slovakia
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2021,8 24; Angerjarv and Greinomaw. Estoniga 2022,88 118128, McCann and Healy. Portugal
2022,869). This requirement pertains to both social and professional reputafi@misow. Ukraine
[GC],2018,8112). There must also be a sufficient link between the applicant and the alleged attack
on his or her reputationKutistinv. Ukraing 2013,8 40). The Court has accepted that an attack on a
decease@ reputation may directly affect such per€dmrclose relatives\.L.v. Slovakia2021,8 34).

In cases that concerned allegations of criminal conduct, the Court also tockdotaint the fact that
under Article & 2 of the Convention, individuals have a right to be presumed innocent of any criminal
offence until proven guiltyJishkarianv. Georgia 2018,8 41; see atoMcCann and Healy. Portugal
2022,895, sincethe statements about the applicarfalleged involvement in the disappearance of
their daughterwho had gone missing in 2007 in Portugal, had in fact been made after the case had
been discontinued and after the inspector, who had made those statements, had retiveastbe
applicant€2eputation guaranteed by Article 8 and the pul@@erception of thenwhich had been at
stakerather than their right to be presumed innocent under Articlg8 Bof the Conventioh

202 It is also noteworthy that a ariinal conviction does not deprive the convicted person of his or
her right to be forgotten, all the more so if that conviction has become spent. Even if a person may
indeed acquire a certain notoriety during a trial, the puliaterest in the offence ah consequently,

the persor@ notoriety, can decline with the passage of time. Thus, after a certain period of time has
elapsed, persons who have been convicted have an interest in no longer being confronted with their
acts, with a view to their reintegrain in society. This may be especially true once a convicted person
has been finally releaset(L. and W.Wv. Germany2018,8 100;M.L.v. Slovakia2021,8 38).

203 The Court did not find a violation of Artiddan a case concerning an audiovisual recording which

was partly broadcast without the applicaatconsent, because among othiings, it criticised the

commercial practices in a certain industry, rather than the applicant himdelfl{mann and Others

v. Switzerlang2015,852). On the other hand, a television report thdescribed the applicant as a
GF2NBAIY LISREF NI 2F NBf A3 BBy¥rdneOuskey BOASEYZR S0 84). TA 2 |

204. The Court takes into accouttow weltknown an applicant was at the time of the alleged
defamatory statements, the extent of acceptable criticism in respect of a public figure being wider
than in respect of ordinary citizens, and the subjetter of the statementsJishkarianiv. Georgia

2018) University professors specialising in human rights appointed as experts by the public
authorities, in a public body responsible for advising the Government on human isghess, could

not be compared to politicians who had to display a greater degree of tolerahéed 2 €t dz | Y R h N
v. Turkey 2018, § 74). However, indivdiduals who are not public figures may nevdes® expose
themselves to journalistic criticism by publicly expressing ideas or beliefs likely to give rise to
considerable controversyB@laskas/. Greecg2020,8 50). A private person can alsnter the public
domain by virtue of his or association with a public person, and thereby become susceptible to certain
exposure, but the domestic courts should exercise a degree of caution where a partner of a public
person attracts media attention meredn account of his or her private or family life relatioBsipate

v. Latvig 2011,88 54-57).In M.L.v. Slovakia2021,8 37, the Court implicitly accepted the national
courtfindings that a parish priest, although not a wiatlown public figure or a higfanking church
dignitary, could not be treated as an ordinary person but rather as a public figure expected to be more
tolerant of critisisim.In McCann and Healy. Portugal 2022,8 86, the Court observed that following

their daughte@ dissaparance, the applicants had contacted the press and had applied to
communicatioragencies and hired press attachés. Although it was understandable that they had done
so in an attempt to use all possible means to find their daughter, they had voluntarily exposed
themselves to the media attention and thus had become public persons,thdtiesult that they
should display greater tolerance in that connection. It must be borne in mind, however, that in certain
OANDdzvaill yoSasx S@Sy 6KSNB I LISNBR2Y Aa 1yz2sey G2 G
SELISOGL G A 2y éf ardTFespediBriisSoOnerpavste lifgibid., § 87)

205. In a case where a President had maddeaogatorystatementabouta lawyer, the Court held

that the domestic courts might be required to take into account the appli@sstatus as a politician
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and as a highanking State officiahs well ashe claimanf status as an advocate, since the statement
was capable of causj greater harm to the claima@treputation éeea S dviGioatig 2022,88 84

and 102 and specifically aggardshigh-ranking State officials attacking the reputation of lawyers and
making themobjects of derisiorwith a view to isolating them and damaging their credibility, see
§109). While the Court emphased the importance of freedom of expression for higimking
officials, it also recognised that their words carry more weiggg 103-110). Moreover, he
Convention cannot be interpreted to require individuals to tolerate being publicly accused of criminal
acts by Government officials, who are expected by the public to possess verifiable information
concerning those accusations, wotlt such statements being supported by fact&skariani
v.Georgia 2018,8859-62). In the same veirgill Einarssom. Iceland 2017,a weltknown figure in
Iceland had been the subject of an offensive comment on Instagram, an online gstiareg
FLILJX AOFGA2Yy>S AY HKAOK KS KIFIR 0SSy OIFffSR | aNIL
comment of this kind was capable of cansting interference with the applica@ private life in so

far as it had attained a certain level of seriousne$S2). It pointed out that Article 8 was to be
interpreted to mean that even where they had prompted heated debate on account of their lmelrav

and public comments, public figures should not have to tolerate being publicly accused of violent
criminal acts without such statements being supported by fag2). Conversely, irMcCannand
Healy v. Portugal 2022, 8997, the Court found no violation of Article 8 on accounttioé
publication by a retired investigator of a book alleging the appli@iigolvement in the
disappearance of their daughter. The Court pointed out, in paldic that those were the inspect@r

value judgments based on the materials of the relevant case file which had been made public before
the release of his book.

206. At the same time, thecaselaw under Article 8 does nakequire States as aegeralrule to
provide a rightof-reply procedure for redressing grievancézilen v. Turkey(dec.),2020,864). In

that case, the Court hdlthat the exercise of the right of reply, as stipulated in Turkish law, was part
of an exceptional emergency procedure. The applicant, having used that remedy to challenge
alleged breach of his right to reputation, instead of bringing a claim for cosgi®mn, was found not

to have exhausted domestic remedies.

207. In the context of the Internet, the Court has emphasised that the test of the level of seriousness
is important famizv. the United Kingdor(dec.),2017,88 80-81;, Cakmaky. Turkey(dec.),2021,88 42

and 5Q. After all, millions of Internet users post comments online every day and many ofubese
express themselves in ways that might be regarded as offensive or even defamatory. However, the
majority of comments are likely to be too trivial in character, and/or the extent of their publication is
likely to be too limited, for them to cause asignificant damage to another pers@rreputation. In

this particular case, the applicant complained that his reputation had been damaged as a result of
comments on a blog. In deciding whether that threshold had been met, the Court was inclined to
agree wih the national courts that while the majority of comments about which the applicant
O2YLX I AYSR 6SNB dzyR2dzoiSRt& 2FFSyairodsSs Ay I NBS
kind ¢ albeit belonging to a low register of stytewhich was commonni communication on many
Internet portals. Furthermore, many of the comments complained of, which made more speific
potentially injurious¢ allegations would, in the context in which they were written, likely be
understood by readers as conjecture i should not be taken serioudlsee alsaCakmakv. Turkey
(dec.),2021,8842, 4750 and 58).

208 In Tamizv. the United Kingdon(dec.) 2017 the Court ruled on the scope of the right to respect

for private life safeguarded by Article 8 in relation to the freedom of expression secured by Article 10
to information society service providers such as Google I£8384). It found that the State
concerned had a wide margin of appreciation and emphasised the important role that such service
providers performed on the Internet in facilitating access to information and debate on a wide range
of political,social and cultural topic€00). As regards thirgarty comments on a blog, the Court has
emphasised that Article 8 encompasses a positive obligation on the Contracting States to ensure the
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effective protection of the right to respect for reputation tdvdse within their jurisdiction Kihl

v. Sweden(dec.),2017,8 28; see alsdiginesss/. Norway, 2019) In Egill Einarssom. Iceland (no2),
2017,the domestic courts declared defamatory statements on Facebook null and void, but, having
regard to the circumstances of the case, declined to award the applicant damages or costs. For the
Court, the decision not to grant compensation does not in itself amount to a violation of Article 8.
Among other factors, the fact that the statements were published as a comment on a Facebook page
amongst hundreds or thousands of other comments, andfdet that they had been removed by

their author as soon as the applicant had so requested, were taken into account to examine the
sufficiency of protection of the applica@tright to reputation (8 38-39).In Cakmakv. Turkey(dec.)
2021,the applicantsought to have criminal proceedings instituted in connection with a statement
which he considered to be dargag to his reputation and whichad beenmade on an anonymous
account on Twitter he also sought to have that statement blocke@ihe Court found thatthe
authorities had not failed in their positive obligation to protect the appli@meputationby not
blocking, for technical reasons, access to the statemenquestionand by refusingd institute
criminal proceedingswith reference to the fact that it was impossible to establish the identity of the
author of theimpugnedstatementgiven that the necessary information was kept on the servers of
Twitter in California, and that the authities of the United States refused to provide that information

in the absence of the relevaagreenent between the United States and Turkey.

209. In the context of employment dispute§)enisovv. Ukraine [GC] 2018, set out the existing
guiding casé 6 LINAY OALX Sa 2y & LINR F S§1a50P7yahd seel affdve & 2 OA |
Professional or business activit@s

210. Article8 cannot berelied on in order to complain of a loss of reputation which is the foreseeable
consequence of orf® own actions. InGillberg v. Sweden[GC], 2012, 8§67-68, the applicant

maintained that a criminh 02y @A O0A2Yy Ay AGaSt¥ +FF¥FSOGSR GKS
prejudicing his honour and reputation. However this line of reasoning was not accepted by the Court

(see also, inter aligidad NJ- & |y Rv. LBh(shid 20048 49; Mikolajovav. Slovakia2011,§8 57;

aSROf A& Lafl yvalsS wlvBBsRigan®&zegoNdGCH2017,8 76). A crifiifaN
O2y@AOQGAZ2Y Ay AlGaStFT R2Sa y24 FYz2dzyd G2 Fy AyaSt
this also relates to other misconduct entailing a measure of legal responsibility with foreseeable
negatve & T SOG a 2y DehidNk OkraihgGCl,2018B,8 98 andl see abovéprofessional or

business activite®

211 By contrast, irvicent Del Campuo. Spain 2018,the applicant was not a party to proceedings,
unaware of them and was not summoned to appear. Nevertheless, the judgment in those proceedings
referred to him by namend to details of harassment he allegedly committed. The Court noted that
this could not be considered to be a foreseeable consequence of his own doing and that it was not
supported by any cogent reasons. Hence, the interference was disproportiorgs38-42 and48-56).

212 In the specific context of court proceedings, it is first and foremost the responsibility of the
presiding judge to ensure that the Article 8 rights of persons giving evidence are adequatebtgutot
(S.W.v.the United Kingdom2021, § 61 regarding a judg@ direction to disseminate his adverse
findings as to applicat® professional conduct to relevant local authorities and professional bodies
without giving the applicant an opportunity taddresghem in the course of the hearing).

213 The Court has found that any negative stsging of a group, when it reaches a certain level,

is capable of impacting the gro@psense of identity and the feelings of setirth and seHconfidence

of members of the group. In this sense it can be seen as affecting the private life of membiess of

group @Aksuv. Turkey[GC],2012,88 58-61, where the applicant, who is of Roma origin, felt offended

08 OSNIFAY LI aal3dSa 2F GKS 0221 a¢KS Dejpamd Sa 27
Kiraly and Domotov. Hungary 2017,8 43, which concerned anRRoma demonstrations not involving

violence but rather verbal intimidation and threats). The Court also held the principlegztine
stereotyping applicable when it came to the defamation of former Mauthausen prisoners, who, as
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survivors of the Holocaust, could be seen as constituting a (heterogeneous) social geoup (
v. Austrig 2019,8 46).

214. The relevant factordor deciding whether thatevel has been reacheithclude, but are not

necessarily limited to(a) the characteristics of the group (for instance its size, its degree of
homogeneity, its particular vulnerability or history of stigmatisation, and its positi®a-vissociety

as a whole)(b) the precise content of the negative statements regardireggroup (in particular, the

degree to which they could convey a negative stereotype about the group as a whole, and the specific
content of that stereotype)and (c) the form and context in which the statements were made, their

reach (which may dependiowhere and how they have been made), the position and status of their

author, andthe extent to which they could be considered to have affected a core aspect of the®roup

identity and dignity. It cannot be said that one of those factors invariably tpkesedenceit is the
AYGSNLIX e 2F ft 2F GKSY GKIFIG t€SFRa G2 GKS dzZ GA
under Aksuv. Turkey[GC] 2012,858, Yy R (1 KS & (i KNE arégairedRundiBenisnS @S NA (i ¢
v. Ukraine[GC] 2018,88 112-14, has been reached, and on whether Article 8 is thus applicable. The

overall context of each casgn particular thesocial and political climate prevalent at the time when

the statements were made& mayalso be an important consideratiorBi(dinova and Chaprazov

v.Bulgarig 2021,863 ; Behar and Gutman. Bulgarig 2012,8 67, Nepomnyashchiy and Others v.
Russia2023 § 59in the context ofnegative public statements made by public officials about the

LGBTI communi}y

215. When balancing privaayghts under Articléd with other Convention rights, the Court has found

that the State is called upon to guarantee both rights and if the protection of one leads to an
interference with the other, to choose adequate means to make this interference priopate to

the aim pursued Kernandez Martineg. Spain[GC],2014,8 123). This case concerned the right to
private/family life and the right of religious organisations to autonomy. The Court fohatdthe

refusal to renew the contract of a teacher of Catholic religion and morals after he publicly revealed
KA&d LRaAaAGAZ2Y & | aYl NNRA $8). AINGk Sparért suspacted of ¢hild DA 2 f
abuse, the Court found that a failure tadequately investigate the unauthorised disclosure of
confidential information or to protect the applica®treputation and right to be presumed innocent

(Article 68 2) violated Article88 (Ageyevy. Russia2013,8 155).

216. When balancing freedom of expression protected by Article 10 and the right to respect for
private life enshrined in Article 8, the Cotmds applied several criteria. They include the contribution
to a debate of general interest; how well known is the person concerned and what is the subject of
the report; his or her prior conduct; the method of obtaining the information and its veraitiey;
content, form and consequences of the publication; and the severity of the sanction impbseld (
Springer AGv. Germany[GC], 2012, §89-95). These criteria are not exhaustive and should be
transposed and adapted in the light of the particular circumstances of the gasé$pringer SE and
RTL Television GmhHGermany2017,8 42; Jishkarianv. Georgig 2018,8 46; see alsdvicCann and
Healyv. Portugal 2022 88 80-81 and 98101). For instance, i S aviGioatig 2022,the Court took

into account certain additional criteri@mn the one handthe applican€ status as a politician and a
high-ranking State official, and on the other, the coaipbni@ status as an advocatg §6).

217. Although the press must not overstep certain bounds, regarding in particular protection of the
reputation and rights of othersY(I- 6 2 € f dz \: TyirRey 200818V4), its duty is nevertheless to
impart ¢ in a manner consistent with its obligations and responsibilgiggormation and ideas on all
matters of public interest, which the public has a right to recaivauding reporting and commenting

on court proceedingsAxel Springer AG Germany[GC],2012,8 79). The Court has also stressed the
importance of the proactive role of the press, namely to vand bring to the publi@ attention
information capable of eliciting such interest and of giving rise to such a debate within society
(Couderc and Hachette Filipacchi Associ€sancdGC],2015,8 114). When covering certain events,
journalists have the duty to show prudence and cauti®i40).In particular, the Court has held that
that there is a distinction to be drawn between reporting fagteven if controversiat, capable of
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contributing to a debate of general public interest in a democratic society and making tawdry
allegations about an individu@l private life. In respect of the former, the peeninent role of the
LINS&da Ay | RSY2ONX O& | yR Al a pdiaaticdnsidegatiohnsthavdura | & L.
of a narrow construction of any limitations on freedom of expression. However, different
considerations apply to press repodsncentrating on sensational and, at times, lurid news, intended
to titillate and entertain, whith are aimed at satisfying the curiosity of a particular
readershipregarding aspects of gersor® strictly private life. Thus, ii.L.v. Slovakia2021,which
concerned publication in the mediaf information regardingthe conviction of the applica@
deceased son a parish priest, of sexual offenceghe Courtobserved that theevealedinformation

had beenparticularly intrusiveas it had concerred the intimate sphere of theprivate life of the
applican@ late sorlife and that his picture had also been published. It found a violation of Article 8
on the basighat such publicationwvasnot justified by considettdgons ofthe general interest§ 53).

218 InSousa Goucha Portugal2016,0 KS / 2dzNIi NBEFSNNBR (G2 (GKS ONAXGSI
when approaching issues relating to satirical mate§&lQ; see aloNikowitz and Verlagsgruppe News
GmbHv. Austrig 2007,88 24-26). Also, a particularly wide margin of appreciation should be given to
parody in the context of freedom of expressid@p(isa Goucha Portugal 2016,8 50). In this case, a
wellknown celebrity alleged that he had been defamed during a television show shortly after making
a public announcement concerning his sexu@mtation. The Court considered that, because the joke
had not been made in the context of a debate on a matter of public interest (see, a contanig,

da Silvav. Portugal 2009,and Welsh and Silva CanhaPortugal 2013),an obligation could arise
under Article8 for the State to protect a pers@reputation where the statement went beyond the
limits of what was acceptable under &fe10 (Sousa Goucha. Portugal 2016, 851). In a case
concerning thenon-consensualuse of a celebrit§ first name for the purposes of a cigarette
advertising campaign, the Court found thatetthumoristic and commercial nature and his past
behaviour outweighed the applica®tArticle8 arguments Bohlenv. Germany 2015, 88 58-60; see
alsoErnst August von HannoverGermany2015,8 57).

219 The Court has, to date, expressly left open the question of whether the private life aspect of
Article 8 protects theeputation of a companyHirma EDV fur Sie, EfS Elektronische Datenverarbeitung
Dienstleistungs GmbHi. Germany(dec.), 2014, § 23). However, under Article 10, it is worth
mentioning thatfori KS / 2 dz2NII 2 G KS GRAIyAGEeE 2F Ly Ayaidaiildz
beings Kharlamovv. Russia 2015, §29). Similarly, inviargulev v. Russia 2019, 8§ 45, the Court
emphasised that there is a difference between the reputation of a legal entity and the reputation of
an individual as a member of society. Whereas the latter may have repercussions®@uignéy, the
former isdevoid of that moral dimensiofsee alsd-reitas Rangel. Portugal 2022,88 48, 53 and 58).
Subsenquently, i©OO Memoar. Russia2022 the Court stated that the interests of a body of the
executive vested with State powers in maintaining a good reputation essentially differ from both the
right to reputation of natural persons and the reputational interests of legal entities, privaialic,

that compete in the marketplace §&16-48).

220. Although Article 8 rights are ndmansferablg?, the reputation of a deceased member of a
persor@ family may, in certain circumstances, affect that pe@anmivate life ad identity, and thus
come within the scope of Article 8\ | 2 @vf SerBialdecs),2020,88 30-31).

3. Data protectiorf®

221 The protection of personal data is fohdamental importance to a pers@enjoyment of his or
her right to respect for private and family life as guaranteed by ArfBidedthe fact that information
is already in the public domain will not necessarily remove the protection of Arti(fa@kunnan

41 See theCaselaw Guide on Article 10 (Freedom of expi@ssi
42 See thePracticle Guide on admissibility criteria
43 See theCaselaw Guide on Data protection
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Markkinapoérssi Oy and Satamedia @y¥inland[GC],2017,88 133-134; L.B. v. HungarjGC], 2023,
8§8103-104). This Article provides for the right to a form of informational gkdtermination, allowing
individuals to rely on their right to privacy as regards data which, albeit neutral, is collected, processed
and disseminated collectiveand in such a form or manner that their Article 8 rights may be engaged.
Where there has been compilation of data on a particular individual, processing or use of personal
data or publication of the material concerned in a manner or degree beyond thanaikyr
foreseeable, private life considerations ari$@e domestic law must afford appropriate safeguards to
prevent any such use of personal data as may be inconsistent with the guarantees of Article 8
(Satakunnan Markkinapdrssi Oy and Satamedia Gymand[GC], 201788 136-138, L.B. v. Hungary
[GC], 2023, 822). This subjetmatter is fully examined in the relevant Cdsaw Guide:Data
protection

4. Right to access personal informatidh

222 Matters of relevance to personal development include details of a p&ddentity as a human
being and the vital interest protected by the Convention in obtaining information necessary
discover the truth concerning important aspects of @eersonal identity, such as the identity of
one® parents, on@ origins, and aspects of dBechildhood and early development ¢ | dzCriatia,
2002, 8854 and 64;0Odievrev. France[GC], 2003, 8842 and 44). Birth, and in particular the
circumstances in which a child is born, forms part of a €himhd subsequently the ad@fprivate
life guaranteed by Articl8 of the Conventioniljid., § 29).

223 The Court considers that the interests of the individual seeking access to reetatisg to her

or his private and family life must be secured when a contributor to the records either is not available
or improperly refuses consent. Such a system is only in conformity with the principle of proportionality
if it provides that an indepeattent authority finally decides whether access has to be granted in cases
where a contributor fails to answer or withholds conse@tékinv. the United Kingdon1989,8§ 49;
M.G.v.the United Kingdop2002,827).

224. The issue of access to information about @nerigins and the identity of oi® natural parents
is not of the same nature as that of access to a caserd concerning a child in care or to evidence
of alleged paternity@dievrev. Francg GC],2003,§ 43).

225. With regard to accessing personal information heldsbgurity services, the Court has held that
obstacles to access may constitute violations of ArBcfdaralambiev. Romania2009,8 96; Jbanna
Szulov. Poland 2012,8 87; see alsdCentrum for rattvisav. SwedenGC] 2022,88 236-278, and Big
Brother Watch and Othess the United KingdorfGC] 202J). However, in cases concerning suspected
terrorists, the Court has also held that the interests of national security and the fight aganusism
prevail over the applican€@nterest in having access to information about them in the Security Police
files GegerstediViberg and Others. Sweden2006,8 91)°. While the Court hasecognised that,
particularly in proceedings related to the operations of state security agencies, there may be
legitimate grounds to limit access to certain documents and other materials, it has found this
consideration loses much of its validity with pest to lustration proceedingg (irekv. Slovakia2006,
§115).

226. The law must provide an effective and accessible procedure enabling applicants to have access
to anyimportant information concerning themy(onchew. Bulgarig 2017,88 49-53). In this particular

case, the applicant, a police officer, had applied for a position in an international missionl)dirfg

two psychological assessments, had been declared unfit for the position in question. He complained
that he had been refused access to his personnel file at the Ministry of the Interior, and in particular
the assessments, on the grounds that certdatuments were classified.

44 See also th€aselaw Guide on Data protection
45 See theCaselaw Guide on Terrorism
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5. Information about one® healtH®

227. Respecting the confidentiality of health data is a vital principle in the legal systems of all the
Contracting Parties to the Conventi¢vi.G.v. Russia2022,88 40-45; L.L.v. France 2006,88 44545

in the context of divorce proceedingd) is crucial not only to respect the privacy gfaient, but also

to preserve his or her confidence in the medical profession and in the health services in general
(Mortier v. Belgium 2022,8 207). Without such protection, those in need of medl assistance may

be deterred from revealing such information of a personal and intimate nature as may be necessary
in order to receive appropriate treatment and, even, from seeking such assistance. They may thereby
endanger their own health and, in trease of communicable diseases, that of the community. The
domestic law must therefore afford appropriate safeguards to prevent any such communication or
disclosure of personal health data as may be inconsistent with the guarantees in &rttléhe
Convation (Y.Gv. Russia2022,844; Zv. Finland 1997,895;a 2 O | \dziitiuana, 2018,88 93-94;
Kotilainen and Otherg. Finland 2020,8 83). Even the mere storing of data relating to the private life

of an individual amounts to dihterferencedvithin the meaning of Article 8 andewr. Swedenl1987,

848) and the need for safeguardsill be all the greater where the protection of personal data
undergoing automatic processing is concern&d §nd Marpewn.the United KingdonjGC],2008,

8 103).Fa the collection andetention by the blood donation service of personal data reflecting the
applicanf@ presumed sexual orientation withoatproven factual basiseeDrelonv. France 2022,

88 79-100.

228 The right to privacy and other considerations also apply particularly when it comes to protecting
the confidentiality of information relating to HIV, as the disclosure of such information can have
devastating consequences for the privatedafamily life of the individual and his or her social and
professional situation, including exposure to stigma and possible exclusiofrifiland 1997,8 96;
C.C.v. Spain 2009, 833; Y v. Turkey(dec.),2015,868; Y.G.v. Russia2022, 844). The interest in
protecting the confidentiality of such information will therefore weigh heavily in the balance in
determining whether the interference was proportionate to the legitimate aim pursued. Such
interference cannot be compatible with ArticBeunless it is judied by an overriding requirement in

the public interest Z v. Finland 1997, 896; Y v. Turkey(dec.),2015, 8 78), in the interest of the
applicant himself or in the interest of the safety of hospital staffd(, 8§ 77-78). The unnecessary
disclosure of sensitive medical data in a certificate, which has to be produced in vati@ai®iss

such as obtaining a driving licence and applying for a job, is disproportionate to any possible legitimate
aim (P.T.v.the Republic of Moldoy&2020, 88 31-32). Similarly, thalisclosure by State hospitals of
Jehoval® Withesse@medical files to the prosecut@® office following their refusal of a blood
transfusion constituted a disproportionate interference with the applic&itht to respect for their
private life in breach of Article &\{ilkina and Others. Russia2013,8 54). However, the publication

of an article on the mental health status of a psychological expert did not violate Atieleause of

its contribution to a debate of general interesti(rstPfeiferv. Austria 2016,8 45).

229. The Court has found that the collection and storage péesor@ healthrelated data for a very

long period, together with the disclosure and use of such data for purposes unrelated to the original
reasons for their collection, constituted a disproportionate interference with the right to respect for
private Ife (Surikow. Ukraing 2017,88 70 and 89, concerning the disclosure to an employer of the
medical grounds for an employ@edispensation from military service).

230. Thedisclosureg without a patient@ consent; of medical records, including information relating

to an abortion, by a clinic to the Social Insurance Office, and therefore to a wider circle of public
servants, constituted an interference with the pati@ntight to respect for private lifeN].S.v. Sweden
1997,8 35).A criminal cour® dismissal of a defendd@tapplication to hear evidence which contained
senstitive medical information camerawas dso found to have breached Article 8 as the court had
not carried out any individualised assessment of proportionaitii{cuv. Romanig2020,88 63-75).

46 See also th€aselaw Guide on Data protection
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The disclosure of medical data medical institutions to journalists and to a prosecu®ooffice, and

the collection of a patier® medical data by an institution responsible for monitoring the quality of
medical care were also held to have constituted an interference with the righagpect for private

life (@ 2 O | diithuanig 2018,8 95). In this case there had also been an interference with Article 8
concerning the information disclosed to the applic@other, given théense relations between the
latter and her daughter§100).In Y.Gv. Russia2022,the applicant had apparently purchased at a
market a database containing his confidential health information, and that of over 400,000 others,
which appeared to come from the Information Centre of the Moscow Department dhteeor. The
Court held thatthe authorities had failed to protect the confidentiality of his health data and had
failed to investigate the data leaB§46-53). In Mortier v. Belgium 2022, the Court founthat the
authorities had not failed in their positive obligation to ensure respect for the app®&akticle 8
rights by failing teensure his involvemenh the process of his moth@rdeath by euthanasid noted

the conflicting interests at stake, notably the applit@wish to accompany his mother during the last
moments of her life and the latt@ right to respect of her will and personal authonomy, given that
shehad not wished to inform her children, including the applicant, of her euthanasia request in spite
of repeated advice from doctordn that connection, the Court stressed that the doctors were under
an obligation to maintairmedical confidentiality and could not contact the applicawithout his
mother@ consent(8§ 200-208)

231 The right to effective access to information concerning health and reproductive rights falls within
the scope of private and family life within the meaning of Art&I@.H. and Otherg. Slovakia2009,

844). There may be positive obligations inherent in effective respect for private or family life which
require the State to provide essential information about risks to @reealth in a timely manner
(Guerra and Others. Italy, 1998,88 58 and 60). In particular, where a State engages in hazardous
activities, which might have hidden adverse consequences on the health of those involved in such
activities, respect for private and family liémder Article8 requires that an effective and accessible
procedure be established which enables such persons to seek all relevant and appropriate information
(McGinley and Egawn the United Kingdm, 1998,88 97 and 101Rochev. the United KingdoniGC],
2005,8 167, for instance to assess any risk to which a person may be exposed

6. File or data gathering by security services or otlmgans of the Stat&

232 This chapter should be read in conjunction with the one Special secret surveillanasf
citizens/organisationsreferring notably tahe principles set out in the cases ©éntrum for rattvisa

v. SwederfGC] 2022,andBig Brother Watch and Othevsthe United KingdorfGC] 2021 The Court

has held that where a State institutes secret surveillance, the existence of which remains unknown to
the persons being conttied with the effect that the surveillance remains unchallengeable, individuals
could be deprived of their Article rights without being aware and without being able to obtain a
remedy either at the national level or before the Convention institutionsags and Others
v.Germany 1978,836). This is especially so in a climate where technological developments have
advanced the means of espionage and surveillance, and where the State may havatedgitierests

in preventing disorder, crime, or terrorisfi(ibid., 8 48). An applicant can claim to be the victim of a
violation occasioned by the mere existence of secret surveillance measwtkegislation permitting

such measures, if certain conditions are satisfiedrian Zakharov. RussigGC],2015,88171-172).

In that case, the Court found th€ennedyapproach was best tailored to the need to ensure that the
secrecy of surveillance measures did not result in the measures being effectively unchallengeable and
outside the supervision of the national judicaithorities and of the Courtkennedw.the United
Kingdom 2010,8 124).

47 See als®pecial secret surveillanoé citizens/organisationsand theCaselaw Guide on Data protection
48 See theCaselaw Guide on Teorism
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233 The mere existence of legislation which allows a system for the secret monitoring of
communtations entails a threat of surveillance for all those to whom the legislation may be applied
(Weber and Saraviav. Germany (dec.), 2006, 8 78). While domestic legislatures and national
authoritiesenjoy a certain margin of appreciation in which to assess what system of surveillance is
required, the Contracting States do not enjoy unlimited discretion to subject persons within their
jurisdiction to secret surveillang&oltanVargav. Slovakia 2021,8 151) The Court has affirmed that

the Contracting States may not, in the name of the struggle against espionage and terrorism, adopt
whatever measures they deem appropriate; rath@hatever system of surveillance is adopted, there
must be adequate and effective guarantees against abugebér and Saravia. Germany(dec.)
2006,8106). Powers of secret surveillance of citigeme tolerable only in so far as strictly necessary
for safeguarding the democratic institutionsléss and Others Germany1978,842;Szab¢ and Vissy
v.Hungary 2016,88 72-73). Such interference must be supported by relevant and sufficient reasons
and must be proportionate to the legitimate aim or aims pursugéderstediViberg and Others

v. Sweden2006,8 88).

234. The Court found the recording of a conversation by a remote radizsmitting device during a
police covert operation without procedural safeguards to be a violatidrkgvv. RussigGC],20009,

88 81 and 830 leynikv. Russia2016,88 75-79). Similarly, the systematic collection and storing of data
by curity services on particular individuals constituted an interference with these pe@sdvate

lives, even if such data were collected in a public pl&ezky. the United Kingdon2003,859;P.G.

and J.Hv. the United Kingdon001,88 57-59) or concerned exclusively the per&professional or
public activitiesAmannv. SwitzerlandGC],2000,88 65-67; Rotaruv. RomanigGC],2000,88 43-44).

The Court has also held that the use in criminal procegdagainst an applicardf recordings made

by a ceaccused at the registered office of the applic@ntompanyinterfered with his rights under
Article 8 Garbu v. Romanj&023, § 39-43). In the context of aCollection, through a GPS device
attached toa persor® car, and storage of data concerning that pe@avhereabouts and movements

in the public sphere was also found to constitute an interference with privateUiferfv. Germany
2010,8851-53). Where domestic law does not indicate with sufficient clarity the scope and manner
of exercise of the discretion conferred on the domestic authorities to collect and store in a surveillance
database information on persof¥private livesg in particular, where it does not set out in a form
accessible to the public any indication of the minimum safeguards against athiseamounts to an
interference with private life as protected by Artide8 1 of the Conventionghimovolos/. Russia
2011,866, where the applicai® name was registered in the Surveillance Database which collected
information about his movements, by train or air, within Russia). Domestic legislation should provide
sufficiently precise, effective and comprehensive safeguards on the ordering, execution and potential
redressing of surveillance measur&z b6 and Vissy Hungary 2016) According to that casehe
YSSR T2NJ GKS AYyGSNFSNBYOS (2 0S aySOSaalNE Ay
that any measures taken should be strictly necessary both, as a general consideration, to safeguard
democratic institutions and, as a particularnsideration, to obtain essential intelligence in an
individual operation. Any measure of secret surveillance which did not fulfil the strict necessity
criterion would be prone to abuse by the authoritie§ (&-73).

235. In ZoltanVargav. Slovakia 2021, § 162) theapplicant was dusinessmarwhose activities;

which included meetingg were surveilled at a flat belonging to him. The operation was authorised

by three warrants issued by the Regional Court and at the request of the Slovak Intelligence Service.
TheCourtnotedthat the lack of @rity of the applicable jurisdictional rulemndthe lack of procedures

for the implementation of the existing rules and flaws in their applicatioreant that when
implementing the three warrantsthe intelligence service had practically enjoyed a disoret
amounting to unfettered power, not being accompanied by a measure of protection against arbitrary
interference as required by the rule of laihus, those measures wereta Ay | 002 NRI y OS
flrgé F2N GKS LEB2NIneapdicantrixte caseNali A O . Slpvgkia 2022, was the
business partner of the applicant #oltan VargaHis complaints were similar to those of Mr Varga.
However, as there was nothing to indicate the was himself the subject of any warrant, he also
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complained that the applicable framework provided no protection to persons randomly affected by
AdzNBSATE I yOS YSIadaNBad Ly FAYRAYI | @Azt lAzy 2
fac2 N§95)0

236. The Court also found that consultation of a law@ebank statements amounted to an
interference with her right to respect for professional confidentiality, which fell within the scope of
private life @rito Ferrinho Bexiga Villdovav. Portugal 2015,8 59).

7. Police surveillanc#

237. The Court has held that the GPS surveillance of a suspected terrorist and the proaadsiisg
of the data thus obtained did not violate Artidde(Uzunv. Germany2010,8 81).

238 However, the Court found a violation of Arti@devhere police registeredmaindividua?@ name

in a secret surveillance security database and tracked his movements on account of his membership
of a human rights organisatiofliimovolos. Russia2011,8 66, the databas& which the applicar@

name had been registered had been created on the basis of a ministerial order, which had not been
published and was not accessible to the public. Therefore, the public could not know why individuals
were registered in it, whatype of information was included and for how long, how it was stored and
used or who had control over it).

239 The Court has alsiound a volation of Article 8 as regardbe drawing up bythe police of a
report on serving judges not suspected of any criminal actifityD. and Otherss. Spain 2022,
conceaningalsothe leak to the press and ensuing investigationgluded in the reportvere personal
data, photographs and certain professional information (partially extracted from the police ID
database)s well as (for some judgesitd pertaining to their political view&lata revealing political
opinionsfalls within the special categories of sensitivealattracting a heightened level of protection,
§55).In the Cour® view, the mere existence of the report violated Article 8 since the interference
with the applicantQprivate life was not in accordance with any domestic law, and the public
authorities had used the personal data for a purpose other than that which justified the collection
(M.D. and Otherw. Span, 2022,88 61-64). The report had been leaked to the press and the Court
found a furtherviolation of the positive obligation under Article 8 to investigate the unlawful
disclosure §8§ 65-72).

240. The Court has established ththe surveillance of communications and telephone conversations
(including calls made from business premises, as well as from the home) is covered by the notion of
private life and correspondence under Arti@dHalfordv.the United Kingdonil997,8 44; Malone

v.the United Kingdoml1984,864; Weber and Saravia. Germany(dec.),2006, 88 76-79; Potoczka

and Adamcw. Slovakia2023,8 69). This does not necessarily extend to tise wf undercover agents
(Ludiv. Switzerlang1992,8 40).

241 Tapping and other forms of interception of telephone conversations represent a serious
interference with priate life and correspondendsee, for instancé NJ- 3 2vaCfogtig 2015,88 94-

98)and must accordingly be based on a law that is precise. It is essential to have clear, detailed rules
on the subject, especially as the technology available for use is continually becoming more
sophisticated Kruslinv. France 1990, § 33). When balancing the respondent St@ténterest in
protecting its rational security through secret surveillance measures against the seriousness of the
interference with an applica@ right to respect for his or her private life, the national authorities
enjoy a certain margin of appreciation in choosing the means fbreaing the legitimate aim of
protecting national security. However, there must be adequate and effective safeguards against
abuse. The Court thus takes into account the circumstances of the case, such as the nature, scope and
duration of the possible meases, the grounds required for ordering them, the authorities competent

to authorise, carry out and supervise them, and the kind of remedy provided by the national law

4 See als®pecial secret surveillanoé citizens/organisationsand theCaselaw Guide on Data protection
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(Roman Zakharov. RussigG(Q, 2015,§ 232;T NJF | yv. TDrkely 2917,8 85, Ekimdzhiev and Others
v. Bulgaria 2022,88 418 and 419[f] see alsdig Brother Watch and Othewsthe United Kingdom
[GC] 2021 Centrum for rattvisar. SwederfGC] 2022.

242 In Hambardzumyarv. Armenig 2019,88 63-68, the warrant authorising surveillance did not
state the applicar® name as the person in respect of whom the police were permitted to carry out
audio ard video recording. In addition, the police had carried out surveillance and interception of
telephone communications even though the warrant did not specify those measures. The Court held
that the judicial authorisation serving as the basis of secret diiamee could not be drafted in such
vague terms as to leave room for speculation and assumptions with regard to its content and, most
importantly,asto the identity of thepersonto whom themeasure waso beapplied. Since the secret
surveillance in tid case had not bedhe subjectof proper judicial supervision, the Court ruled it was
y2i aAy I 002 NRI yinQHe meéahirg kf AiideS 2 ¢f thesGonvenfioi(se alsoizer
Ahmadow. Azerbaijan2021, 88 63-74).

243 The Court has found violations of Arti@lewhere applicantQtelephone conversations in
O2yySOiGA2Y HAGK LINRAaASOdziAzy F2NJ ONAYAYIlt 2FFSyC
violation of the law lflalone v.the United Kingdom1984;Khanv.the United Kingdom2000) The

LIKNI &S aAy | O0O2NRIYyOS gAlGK (GKS flLgé¢ y2i 2yfte NBJ
to the quality of that law, requiring it to be compatible with the rulelafv (Halfordv.the United

Kingdom 1997,8 49). In the context of covert surveillance by public authorjtiee Court has found

GKFG aF2NBaSStroAfAGeé OF yy 2 imary SthedfiglBsSINEsvigve R Ay
cannot mean that an individual should be able to foresee when the authorities are likely to have
recourse to such measures so that he or she can adapt his or her conduct accorflifugtyatis

v. Lithuanig 2022,8 83). However, especially where a power vested in the executive is exercised in

secret, the risks of arbitrariness are evident. It is therefore essential dbatestic law provide

protection against aritrary interference with an individu@é right under Articlé (Khanv.the United

Kingdom 2000,88 26-28). Moreover, the law must be sufficiently clear in its terms to give individuals

an adequatendication as to the circumstances in which and the conditions on which public authorities

are entitled to resort to such covert measurebiq.). Where there exists no statutory system to
regulatethe use of covert listening devices, and guidelines concerning them are neither legally binding
Y2NJ RANBOGf&@ LlzotAlOte | 00SaarofsSy GKS AyiSNFSNB
Article8 8§ 2 of the Convention, and is therefore a viida of Article8 (bid., 88 27-28).

244. The recording of private (telephone) conversations by a conversation partner and the private

use of such recordings does not peg offend against Articl@ if this is done by private means.

However, this must be distinguished from the covert monitoring and recording of communications by

a private person in the context of and for the benefit of an official inqgicyiminal or othewise(

and with the connivance and technical assistance of public investigation authovities/ondel. the

Netherlands 2007, §49; Lysyukv. Ukraine 2021,851). The disclosure of the content of certain
conversations to the media obtained through telephone tapping could constitute a violation of
Article 8 depending on the circumstances of the caseN(: {vQithéanig 2012,8 62).

245. The Court considers the surveillance of legal consultations taking place in a police station to be
analogous to the interception of a telephone call betweefaayer and client, given the need to
ensure an enhanced degree of protection for that relationship and in particular for the confidentiality
of the exchanges which characteriseRtEv. the Uniied Kingdom2015,8131).

246. In the case ofslukhin v. Russi2023, the Court examined for the first time the question of the

use by the police of faciaécognition technologyThattechnologyhad beenused,in the first place

to identify the applicant from the photographs and the video published on a public Telegram channel,

and, secondly, to locate and arrest him while he had been travelling ocithenderground. The
Courtnoted the very intrusive nature of those measuresnphasising that a high level of justification

gra GKSNBEF2NB NBI|dZANBR Ay 2NRSNJI F2NJ 6KSY (2 0S5 «

European Court of Human Rights 63/174 Last update31.082023


http://hudoc.echr.coe.int/eng?i=001-159324
http://hudoc.echr.coe.int/eng?i=001-170854
https://hudoc.echr.coe.int/eng?i=001-214673
https://hudoc.echr.coe.int/eng?i=001-214673
http://hudoc.echr.coe.int/eng?i=001-210077
http://hudoc.echr.coe.int/eng?i=001-210078
http://hudoc.echr.coe.int/eng?i=001-198708
http://hudoc.echr.coe.int/eng?i=001-211101
http://hudoc.echr.coe.int/eng?i=001-211101
http://hudoc.echr.coe.int/eng?i=001-57533
http://hudoc.echr.coe.int/eng?i=001-58841
http://hudoc.echr.coe.int/eng?i=001-58039
http://hudoc.echr.coe.int/eng?i=001-58039
https://hudoc.echr.coe.int/eng?i=001-215168
https://hudoc.echr.coe.int/eng?i=001-215168
http://hudoc.echr.coe.int/eng?i=001-58841
http://hudoc.echr.coe.int/eng?i=001-58841
http://hudoc.echr.coe.int/eng?i=001-58841
http://hudoc.echr.coe.int/eng?i=001-58841
http://hudoc.echr.coe.int/eng?i=001-82962
http://hudoc.echr.coe.int/eng?i=001-82962
http://hudoc.echr.coe.int/eng?i=001-212137
http://hudoc.echr.coe.int/eng?i=001-112588
http://hudoc.echr.coe.int/eng?i=001-158159
https://hudoc.echr.coe.int/eng?i=001-225655

Guide on Article 8 of the ConventigrRight to respect for private and family life

the highest level of judication required for the use of live facial recognition technolagyd(, §86).

In that connection, it observed théhe applicant had been prosecuted for a minor offence consisting
of holdinga solo demonstration without a prior notification. He had never been accused of committing
any reprehensible acts during his demonstration (such as the obstruction of traffic, damage to
property or acts of violence). It had never been claimed that hisas{presented any danger to public
order or transport safety. In such circumstances, the Court considered that the use of facial
recognition technology to identify the applicardnd a fortiori the use of live facial recognition
technologyto locate and aesthim K+ Ry 2 O2NNBALRYRSR (G2 | aLINBaaa
y24 06S NBIFINRSR a aySORageslR®B Ay || RSY2ONIGAO 2

8. Stop and search police powets

247. The Court has held that there is a zone of interaction between a person with others, even in a
LlJdzot AO O2y GSEGZX 6KAOK Yl & ¥6ilat angQuibitéhi yie Uniked & O2 LIS
Kingdom 2010,8 61 concerning the power to stop and search individidf®r instance,lie use of

the coercive powers conferred by the legislation reopgran individual to submit, anywhere and at

any time, to an identity checknd a detailed search of his person, his clothing and his personal
0St2y3aAy3a |Y2dzyida G2 Fy G&GAydSNFSNIEYOBégarg A 0 K K
2021,8 49 asregardsenhanced police checks

248 Inthese cased) KS YSI adz2NSa O2YLIX FAYSR 2F gSNB y2i daAy
meaning of Article 8In Gilan and Quintorv.the United Kingdoni2010,the Court found that the

stopping and searching of a person in a public place without reasonable suspicion of wrongdoing was

a violation of Articlé8 as the powers were not sufficienttyrcumscribed and contained inadequate

legal safeguards to be in accordance with the 1887).In Vigv. Hungary 2021,in the absence of

any real restriction or review of either the authorisati@f an enhanced check or the police measures

carried out during an enhanced check, domestic law did not provide adequate safeguards to offer the
individual adequate protection against arbitrary interferen(geé2).

249. In Beghal v.the United Kingdom 2019, the Court considered a power given to police,
immigration officers and designated customs officers undertmtorism legislation to stop, examine

and search paengers at ports, airports and international rail terminals. No prior authorisation was
required for the use of the power, and it could be exercised without suspicion of involvement in
terrorism. In assessing whether domestic law sufficiently curtailegptiveer so as to offer adequate
protection against arbitrary interference with the applic@tight to respect for her private life, the
Court had regard to the following factors: the geographic and temporal scope of the powers; the
discretion afforded tdhe authorities in deciding if and when to exercise the powers; any curtailment
on the interference occasioned by the exercise of the powers; the possibility of judicially reviewing
the exercise of the powers; and any independent oversight of the useeopdlwvers. Although the
Court acknowledged the importance of controlling the international movement of terrorists and
accepted that the national authorities enjoyed a wide margin of appreciation in matters relating to
national security, it nevertheless hettlat the power was neither sufficiently circumscribed nor
subject to adequate legal safeguards against abuse.

250. In Basuv. Germany(8 27) andMuhammadyv. Spain(§51), 2022 the Court elaborated on the
right to respect fordprivate life€ regarding identity checks by the police, on a trainnahe street, of
persons belonging to an ethnminority, where the applicants subjected to the check complained of
racial profiling.

251 The Court has also found that police offideeatry into a home in which applicant was not
present and there was little or no risk of disler or crime was disproportionate to the legitimate aim

50 See also th€aselaw Guide on Terrorism
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pursued and was therefore a violation of Arti@dVicLeodv. the United Kingdoril998,8 58; Funke
v.France 1993,848).

252 With respect to persons suspected of terroriselated offences, governments must strike a fair
balance between the exercise by the individual of the right guaranteed to him or her under
paragraphl of Article8 and the necessity under paragraph 2 for the State to take effective measures
for the prevention of terrorist crimes\urrayv. the United Kingdorn1994,88 90-91).

9. Home visits, searches and seizuf@s

253 Ly a2YS OF&asSasx (GKS /2daNI SEIYAYSAayRORQUAEFYXAT
f A @8 fotofil KS & NA 3 KHirtu &n2l OtKe2sNFBafice 2020, 88 65-66; Khadija Ismayilova
v.Azerbaijan2019,8 107and comparesabaniv. Belgium 2022,8 41).

254. The Couricanexamine searchesot onlyF N2 Y (G KS LISNBLISOGAGS 2F (KS
GNRAIKG G2 FrLYAfe fAFSEST odzi Ff a2 ¥iNERXYd RilKS8a LIS NA L
v. Latvig 2020,8 92; Yunusova and YunusevAzerbaijan (no. 22020,with regard to the inspection

of the applicant§luggage and handbag$§,148). Theinterference must be justified under paragraph

2 of Article8cAY 20KSNJ g62NRa Al Ydzad oS aAy | O0O2NRIyYyOS
legitimate aims set out in that paragraph andd y SOSa al N®B Ay | RSY2ONI GAO
aim (Vinks and Ribicks. Latvig 2020, 88 93-104 with further references therein The Vinks and
Ribickacase concernedreearly-morning raid at the applicanfome involving a special afigrrorist

unit against the background of charges efonomic crime. The Member States, when taking

measures to prevent crime and protect the rights of others, may well consider it necessary, for the
purposes of special and general prevention, to resomnteasures such as searches and seizures in

order to obtain evidence of certain offencesere it isotherwise impossible to identify a person guilty

of an offenceAlthoughthe involvement of special police units may be considered necessamgrtain
ciracumstanceshaving regard to the severity of the interference with the right to respect for private

life ofthe individualsaffected by such measures well aghe risk of abuse of authority and violation

of human dignityadequate and effective safeguardgainst abuse must be put in placé& 8.3-114,

118).As concerns the handcuffing of the applicant during her arrest in her home in her da@ghter
presence, se&abaniv. Belgium 2022,88 59-60.

c

10. Lawyerclient relationship

255. The Court has emphasised that professional secrecy is the basis of the relationship of trust
existing between a lawyer and his client and that the safeguarding of professional secrecy is in
particular the corollary of the right of a lawy@rclient not to incriminate himself, which presupposes
that the authorities seek to prove their case without resorting to evidence obtained through methods
of coercion or oppression in defiance ofthe @ilF (G KS & LIS MBEd2: yind OothelBr&BeEé 0
2008,841). Moreover, the Court has stressed that it is clearly in the general interest that any person
who wishes to consult a lawyer shoul@ liree to do so under conditions which favour full and
uninhibited discussion and that it is for that reason that the lawgleant relationship is, in principle,
privileged. It has not limited that consideration to matters relating to pending litigatidy and has
emphasised that, whether in the context of assistance for civil or criminal litigation or in the context
of seeking general legal advice, individuals who consult a lawyer can reasonably expect their
communicatiornto be private and confidentiglAltayv. Turkey (no. 22019,88 49-51, and thefurther
references therein).

256. In the case ofAltay v. Turkey (no. 2)2019,the Court ruled for the first time that a pers@n
O2YYdzyAOFGA2Y @6AGK | 1 68SNIAY (GKS O2yGSEG 2F ¢
since the purpose of such interaction is to allow an individual to make infibdeeisions about his or

51 See als¢Homebelow, andthe Caselaw Guide on Data protection
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her life. The Court considered that more often than not the information communicated to the lawyer
involves intimate and personal matters or sensitive issues. It therefore follows that whether it be in
the context of assistance faivil or criminal litigation or in the context of seeking general legal advice,
individuals who consult a lawyer can reasonably expect that their communication is private and
confidential § 49).

257. Itis clearly in the generaiterest that any person who wishes to consult a lawyer should be free
to do so under conditions which favour full and uninhibited discuss§®B0 (with reference to
Campbell v.the United Kingdom 1992, §46). In principle, oral communication as well as
correspondence between a lawyer and his or her client is privileged under Art&EL. (

258 In spite of its importance, the right to confidential communication withvayler is not absolute

but may be subject to restrictions. In order to ensure that the restrictions that are imposed do not

curtail the right in question to such an extent as to impair its very essence and deprive it of its
effectiveness, the Court must ssfly itself that they are foreseeable for those concerned and pursue

F € SAAGAYFAGS TAY 2NJ FAYA dzy RSNJ LI NF ANF LK v 2F |1
in the sense that they are proportionate to the aims sought to be achieved.

259, The margin of appreciation of the State in the assessment of the permissible limits of
interference with the privacy of consultation and communication with a lawyer is narrow in that only
exceptional circumstances, such as to prevemt tbmmission of serious crime or major breaches of
prison safety and security, might justify the necessity of limitation of these rigg)(

11. Privacy during detention and imprisonmepit >3

260. Shce any detention which itawful and justified inevitably entails some limitations on Article 8
rights, the assessment of compliance with thfgticlein the case of detainees is somewhat particular
Thus,for example with respect toa detaneescontacts with the outside world, gard must be had

to the ordinary and reasonable requirements of imprisonmeirice some restrictions o those
contacts, such as limitations on the number and duration of visits, are not of themselves incompatible
with Article 8(Khoroshenke. RussidGC],2015,88 106,109, 116149).

261 The Court has held that, while the surveillance of communication in the visitation area in prison
may legitimately be done for security reasons, a systemic surveillance and recording of
communication for other reasons represents an interference withche8. In this contextthe Court

has placed particular emphasis on the requirement of lawfulness, including clarity and foreseeability
of the relevant law\(Vissev. Francg 2005,88 29-34; Doergav. the Netherlands2004,88 44-54).

262 In the context of persons deprived of their liberty, the Court emphasized for the first time the
confidentiality of lawyeiclient @mmunication in the case éfltayv. Turkey (no. 2)2019.1t ruled that

an individua® oral communications with his or her lawyer in the context of legal assistance falls within
the scope ot LINR @I 1S t AFSE &aAyOS GKS LMzN1I2 &S 2F adzOK A
informed decisions about his or her life§(&9-50). In principle, oral, fac®-face communication and
correspondence between a lawyer and his or her client arelpgied under Article &(51). The Court

also noted that a prison@ right to communicate with counsel out of earshot of the prison authorities
would be relevant in the context of Artic&8 3 (c) of the Convention vésvis a perso® rights of
defence Prisoners may feel inhibited in discussing with their lawyers in the presence of an official not
only matters relating to pending litigation but also in reporting abuses they may be suffering through
fear of retaliation.In addition the privilege of lawyeclient relationship and the national authoriti@s
obligation to ensure the privacy of communications between a prisoner and his or her chosen
representative are among recognised international nor§sQ).

52GeetheCasef | 4 DdzARS 2y .t NAa2ySNAQ NARIAKGaA
53 See alsdPrisoner§rorrespondence
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263 This case concernthe mandatory presence of an official during consultations between a
prisoner and his lawyer. The right to confidential communication between a detainee and his/her
lawyer is not absolute but might be subject to restrictions. The margin of appreciatitve &tate in

the assessment of the permissible limits of interference with the privacy of consultation and
communication with a lawyer is narrow in that only exceptional circumstances, such as to prevent the
commission of serious crime or major breachdspason safety and security, might justify the
necessity of limitation of these right§ $2).

264. In the case at hand, the domestic courts had ordered the presence of an official during the
applicanf@ consultations with his layer in prison because they had found that the lavwgdrehaviour

had been incompatible with the profession of a lawyer in so far as she had sent books and periodicals
to the applicant which had not been defenoglated. The Court found that the measureguestion
constituted an interference with the applica@tright to respect for his private life. The Court
reiterated in this context that the Convention does not prohibit the imposition on lawyers of certain
obligations likely to concern their relationgisi with their clients. That is the case in particular where
credible evidence had been found of the participation of a lawyer in an offence, or in connection with
efforts to combat certain practices. On that account, however, it is vital to provide afsancework

for such measures, since lawyers occupy a vital position in the administration of justice and can, by
virtue of their role as intermediary between litigants and the courts, be described as officers of the
law (8 56).

265. In contrast, the Court found a complaiabout the monitoring of communications between a
remand prisoner and his family membersanisiting area, for the purposes of the ongoing criminal
investigation,during which family membersdisclosed informationthey had exchangedwith the
applican@@ lawyer,to be manifestly ifounded Ealzaranov. Italy (dec.) 2021,88 33-34 and & 38-
39).

266. The Court has held that placing a person under permanent video surveillance whilst in detention
¢ which already entails a considerable limitation on a pe@@nivacy; has to be regarded as a serious
interference with the individu& right to respect for his or her privacy, and thus brings Ar@éteo

play (Van der Graaf.the Netherlandgdec.) 2004 + | & A f A OWRomaniza 2016588 39-40). In
Gorlov and Others. Russia2019,the Court held that the permanent video surveillancepasoners
GKSY O2yFAYSR (2 GKSANI OStta ¢la yz2i s25sipgteit 002 NRI
did not define the scope of those powers and the manner of their exercise with sufficient clarity to
afford an individual adequate protecticaygainst arbitrariness. In this regard, the Court found that the
authorities had an unrestricted power to place every individual in-tdeg¢ or postconviction
detention under permanent video surveillance, unconditionally, in any area of the institddéioan
indefinite period of time, with no periodic reviews, and the national law offered virtually no safeguards
against abuse by State officials.

267. Inthe case of 1 | F NJdP&and 2015,the Court found that the domestic authorities failed to
discharge their positive obligation of ensuring a minimum level of privacy for the applicant and
therefore had viakted Article8 where the applicant had to use a toilet in the presence of other
inmates and was thus deprived of a basic level of privacy in his everydayg @48 ).

268 In/ K 2 O K Bbvalda2022,the Court held thaa general and indiscriminate ban on prisamer
possessig pornographic materiathat did not permitanyproportionality assessment in an individual
case hadbreached Article 888 52-76).

D. Identity and autonomy

269. Article8 secures to individuals a sphere within which they can freely pursue the development
and fulfilment of their personality A-M.V. v.Finland 2017, 8 76; Briggemann and Scheuten
v.Germany Commission decisiorl976 National Federation of SpispersonfAssociations and
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Unions (FNASS) and Othersrancg2018,8 153). The notion of personal autonomy is an important
principle underlying the interpretation of Article @hristine Goodwin.the United KingdonfGC],
2002,890; Jivanv. Romania2022,8 30; see alsor'v. France 2023, & 75-76 and the approacho the
margin of appreciation regarding questions relatingatoessential aspect adnindividual€intimate
identity which are open to discussion orezvcontroversy and on which opinisim a democratic
society could reasonably differ widelythe absence of a European consen€is75-80, 9691)>4.

1. Right to personal development and autonomy

270. Article 8 protects a right to grsonal development, and the right to establish and develop
relationships with other human beings and the outside wokl@(nietzv. Germany1992,8 29; Pretty
v.the United Kingdon2002,88 61 and 670leksandr Volkov. Ukraing 2013,88 165-167; EFMasri
v.the former Yugoslav Republic of Macedof@C],2012, 88 248250, concerning the applica®t
secret and extrajudicial abduction and arbitrary detentidif)e right to personal autonomy wealied
upon, for instance, in a case dkath by euthanasiavhere the Courthad to weigh up thevarious
competing interestsat stake namely, the applican@ wish to accompany his mother in the last
moments of her life and his moth@rright to respect for her wishes and her persoaatonomy
(Mortier v. Belgium 2022,8 124 and§ 204).

271 The right to apply for adoption, and to hasech ampplication considered fairly, falls within the
a02 LISNR@ (693t ATS¢ (I | A ¢ decidioyl ib Becdm® gagend/Hi and ®iters O 2 dzLI S
v. Russia2017,8 383). InParadiso and Campanelliltaly [GC] 2017,the Court examined a coupe
immediate and irreversible separation from a child born abroad under a surrogacy agreement, and its
impact on their right taespect for their private life. The Court balanced the general interest at stake
against the applicanf@interest in ensuring their personal development by continuing their
relationship with the child and held that the Italian courts, in separating thmiegnts from the child,

had struck a fair balance between the competing interests at stgi4.%). In the case dfazoriva

v. Ukraine 2018,the Court held that the applica@ wish to maintain md develop her relationship

with her fiveyearold nephew by becoming his legal tutarwish which had an adequate legal and
factual basis, was also a matter of private li§66). Consequently, the chiladoption by third
persons, which had had thefett of severing the legal ties between the boy and the applicant and to
impede her request to take him into her care, amounted to an interference with her rigtesioect

for her private life § 68).

272 Jivarv. Romania2022 clarified he casdaw concerning funding for care and medical treatment
of elderly dependent people and the Staf@margin of appreciatiorin that regard(see §41-52,
concernng thesituation of a complete loss of autonomy of an old per<®h0).

273. Yv.Francg 2023,concerned the issue of discrepancy between dipplicanf@ biological identity
and his legal identity andnore generallythe issue of recognitionf anon-binary gender orhnisbirth
certificate in the absence of a European consensus in this(88b, 9092).

274. The rightto personal development and personal autonomy does not cover every public activity
a person might seek to engage in with other human beings (for example, the hunting of wild animals
with hounds inFriend and Otherg. the United Kingdon(dec.),2009,88 40-43; and the right to hunt

on one’ own land, or on the land of others, is not as such protected by any provision of the
Convention Advisory Opinion P18021-002, § 80). Indeed, not every kind of relationship falls within

the sphere of private life. Thus, the right to keep a dog does not fall within the scope o€ 8irticl
protection (X.v. Iceland Commission decisioi978.

54 See theCaselaw Guide on the Rights of LGBTI persons
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2. Right to discover on@& origing® 6

275. The Court has recognised the right to obtain information in ordattiswover on& origins and

the identity of on& parents as an integral part of identity protected under the right to private and
family life Qdiévrev. France[GC], 2003, § 29; Gaskinv.the United Kingdom1989,839; 4 | LIPY
v. Turkey2019,8833-34;. 2 f &.5&z2020,8 28).

276. The private life of a deceased person from whom a DNA sample would have to be taken could
not be adversely affected by a request to thetect made following his deatll@ggiv. Switzerland
2006,842;. 2 f &.51H52020,854).

277. The Courhas ruled that it is not compulsory for States to DNA test alleged fathers, but that the
legal system must provide alternative means enabling an independent authority to speedily determine
a paternity claim. For example inA | dzCrbaiig 2002,88 52-55, the applicant was born out of an
extramarital relationship and complained that the Croatian judicial system had been inefficient in
determining the issue of paternity, leaving hancertain as to her personal identity. In that case the
Court held that the inefficiency of the domestic courts had left the applicant in a state of prolonged
uncertainty as to her personal identity. The Croatian authorities had therefore failed to sectlme
FLILX AOFYy(d GKS aNBaLISOGE FT2NJ KSNI LINA GliGS8aEBA TS G2
The Court has also held that procedures must exist that allow particularly vulaeratdren, such as
those with disabilities, to access information about their paternityM.M.v. Romania2012,88 58

65).1n Jaggiv. Switzerland 2006,the Courtfound therefusal by the authorities tauthorise a DNA

test on a deceased persprequested by the putative son wishing to establish his parentage with
certainty, to violate Article 8In that case, the applicafinterest in ascertaining the identityf dnis
biological fatheiprevailed over that of theemaining family of theleceasedvhich opposedhe taking

of DNA sample¢8§40-44). In . 2 f 2vSS@rhig2020, the Court found that in the very specific
circumstances of the casa, time-bar, which precluded the DNA test of a deceased man and the
review of the final judgment appravg his disavowal of paternitgonstituted a violation of Article 8.

In thiscase, the judgment had been rendered before DNA tests became available and without the
applican@ knowledge He only became aware of it decades after the applicable deadline for the
reopening of the paternity proceedings had already expired. The Coldithat the preservation of

legal certainty could not suffice in itself as a ground for depriving the applicant of the right to ascertain
his parentage§55). In Scalzov. Italy, 2022, theCourt found that a systepunder which an action to
contest paternity was of a preliminary nature in relation to proceedings to establish paternity, could
in principle be considered compatible with Article8%66). However, it found a violation on the fac

of that case since the action to contest paternity hastedfor more than twelve years and there was

no means ofspeedngthem up € 66).

278. The Court also found a violation of Article 8 where domestic courts rejected thlecagion to
reopen proceedings to establish the paternity of a child, when all the parties concerned were in favour
of establishing the biological truth concerning the filiation, on the basis of scientific evidence which
had not been available at the dat# the paternity proceedingsBocuv. Romania 2020, 88 33-36).
Similarly, it has found a violation of Article 8 where an applicant claiming to be the biological father
was unable to seek to esth&h paternity because another man had already reciognised the child, and
where there had been no detailed assessment by the domestic coagchew. Bulgarig 2020,

88 59-68).

279. The Court has held that the introduction of a tiduit for instituting paternity proceedings is
justified by the desire to ensure legal certainty and thus not per se incompatible with the Convention.
However, ind | LJPIvrkey 2019,the Court ruled that a fair balance needs to be struck between the
child who has the right to know his or her identity and the putatiitbde® interest in being protected

55 See chapter ohegal parenchild relationshipand Surrogacy.
56 See also th€aselaw Guide on Data protection
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from allegations concerning circumstances that date back many y8&®).(In that case, the Court
found that the national courts had not properly balanced the competing interests at stedaube
they had not assesseti¢ excepional circumstances of the casamely the applican® claim that he
had been told as a child that his father was dead tnad, once hewaseighteenyears of agehe had

left his home coutry and lived abroad for twent§ive years, estranged fro his mother and his
relatives (8 75-76). The Court also reiterated that everyone has a vital interest to know the truth
about his or her identity and to eliminate any uncertainty aboutOh the other hand, imavanchy

v. Switzerlang 2021,the Court found that the national courts had properly balanced the competing
interests at stake. They had dismissed the appli@iiction to establish a legal parechild
relationship with hembiological father, which had been brought thittye years after she discovered
KA&d ARSyGAGesS a GKSNBE ¢6SNB y2 agdFftAR NBlFazyacs
time-limit. They had not rigidly applied the tirdignit but instead consideed whether the applicari@
interests were such as to outweigh the competing interests at sfékey had taken into account the
caselaw of the Court and their decisions were carefully reasoned.

280. In Odiévre v. France [GC], 2003, the applicant, who was adopted, requested access to
information to identify her natural mother and natural family, but her request was rejected under a
special procedure which allowed mothers emain anonymous. The Court held that there was no
violation of Article8 as the State had struck a fair balance between the competing intere$#si{8
49).

281 However, where national law did not attempt to strike any balanceseenn the competing
rights and interests at stake, the inability of a child abandoned at birth to gain access-itembifying
information concerning his or her origins or the disclosure of the m@&@heentity was a violation of
Article8 (Godelliv. Italy, 2012,88 57-58).

3. Legal parentchild relationshig’

282 Respect for private life requires that everyone should be able to establish detHiksimtientity

as individual human beings, which includes the legal pazhittl relationship {lennessorv. France
2014,896). Therefore, Article 8 protects children born to a surrogate mothassole the member

State in question, whose legal parents according to the foreign State could not register as such under
domestic law(see, for a summary of the principle, for instanoe, France2020,88 45-54). The Court

does not require that States legalise surrogacy and, furthermore, States may demand proof of
parentage for children born to surrogates before issuing the ¢hildientity papers. However, the
child® right to respect for his dner private life requires that domestic law provide a possibility of
recognition of the legal relationship between a child born through a surrogacy arrangement abroad
and the intended father, where he is the biological fatlffennessonv. France 2014;Labassee

v. France 2014;Foulon and Bouvet France 2016 C v. Italsy, 2023.

283 In its first Advisory Opinion, the Court clarified that where a child is born through a gestational
surrogacy arrangement abroad,arsituation where he or she was conceived using the eggs of a third

party donor, and the intended mother is designated in a birth certificate legally established abroad as
GKS af STt Y@t ® XBpECt firkiS or BeK privatR life alsmuires that domestic

law provide a possibility of recognition of a legal parehild relationship with the intended mother.

The choice of means by which to achieve recognition of the legal relationship between the child and

the intended mother falls witim the Stat® margin of appreciation. However, once the relationship
0S06SSy (KS OKAfR YR GKS AYGiSYRSR Y2UKSNJ KIFa 08
G2 SadrofAakK NBO2IYyAGA2Y 2F (KS NBf limpkrgeytéddK A LI A Y
LINR YLIGf @ |y Rdvi®F BpinOA @nedrriing éhe récognition in domestic law of a legal
parentchild relationship between a child born through a gestational surroga@ngement abroad

and the intended mothgGC]). Applying the principles lgfennessorv. France 2014, and the before

57 SeeMedically assisted procreation/right to become genetic parents
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mentionedAdvisory opinionthe Court found that the obligation for children born under a surrogacy
arrangement to be adopted in order to ensure the legal recognition between the genetic mother and
her child did not violate the mothe right to private life [0 v. France 2020) However, inK.K.and
Othersv. Denmark 2022, it found that the refusal of the intended moth& application to adopt,
where domestic law did not provide for other possibilities of recognition of a legal pareiot
relationship with the intended mother, violated the child@rright to respect for their privatlives
(8856-77).In A.M.v. Norway, 2022 the applicant was the intended mother of a child born in the US
viaa surrogacy arrangenmé After returning to Norway, the biological father (Hermer partner) cut

off her contact with the child and the domestic courts rejected her claims to have her parental status
under US law recognised in Norway, and to be allowed to adopt the child. Although the Court accepted
that the applican® situationw & & LJr NI A Odzf | NI @ KIFNEKé¢ Ad F2dzyR Al
to the authorities. Moreover, while the applicant had been put in a difficult situation, the domestic
courts had examined the interests of all the parties involaed, in its viewthe outcomehad tobe
considered to fall within the margin of appreciation afforded to domestic author{8es the StateQ
margin of appreciation on the issue of surrogeg$31)

284. In Paradiso and Campanelliltaly [GC],2017,the Courtdid not find a breachasregardsthe

removalof a child -born by way of surrogacyabroad from its intended parentsshortly after their

arrivalin their homecountry, followedby it beingtakeninto Statecareandlater adoptedby another

family. In Valdig=j6lnisdéttirand Othersv. Iceland 2021 ,the Courtfoundthat the refusalto recognise

a formal parental link between a samesex couple and a non-biologicalchild born abroad via a
surrogatemother had strucka fair balancebetweenthe applicant$€Xight to respectfor & F | YA F& ¢
andthe generd interestswhichthe Statehad soughtto protect by the nationalbanon surrogacy t

stressed in particular, that the State had taken stepsto ensurethat the three applicantscould

continueto leadafamily life, notablyby a permanentfoster carearrangement88 71-75°). InH.v. the
UnitedKingdom 2022,the applicant was a child bornaa surrogacy arrangement. Prior to her birth,

there was a breakdown in relations betweesn the one handthe intended fathers, one of whom

was also the genetic father, andh the other,the surrogate and her husband. Although the domestic

courts grantedparental responsibility to all four individuals, and custody to the intended fathers, by

lawthe surrogat@ Kdza ol YR ¢ & yI YSR [IQdirthocartificate. Ahbugthére i KS I L
was a mechanism for amending the birth certificate, it requittesl consent of the surrogate and her

Kdziol yR® ¢KS LI AOFYyd KIR y2i OKFIffSyaSR GKS a
Before the Court she complained only that her biological father was not accurately recorded on her

birth certificate at the time of her birth. More specifically, she argued that there should have been a
GY2NXIGADPS LINBadzYLIWiA2y ¢ GKIFIG GKS O0ANILIK NBIAAGNT
the biological father, where consent was provided for conception anatifieation as the father. The

Court declared the application inadmissible as manifestigulhded. There was no support in its case

law for the existence of such a presumption. To date, it had not held that the intended parents had to
immediately and atomatically be recognised as such in law aimdits view the State had to be

afforded a wide margin of appreciation in this regarg 43-58).

285. InC.Eand Others v. Frangc2022, the Court considered the respondent S@&tefusal to permit

the adoption of children born either through assisted reproductive technology or via a sperm donor
by the former partners of the childr&h biological mothers. Th€ourt found that the domestic
authorities had not breached its obligation to ensure effective respect for the family life or private life
of the applicants. Material to its decision was the fact that none of the applicants had reported
difficulties in pursing their de facto family life and alternative legal instruments existed in France,
under which it was possible to attain a degree of legal recognition capable of meeting the apflicants
legitimate expectations (§8 9916).

58 See theCaselaw Quide on Rights of LGBTI persons
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286. In A.L.v. France2022,the Courtreiterated, in the contextof surrogacythat in casesnvolvinga
relationshipbetweena personandhis or her child, the lapseof a considerableamountof time could
lead to the legal issue being determined on the basisof a fait accompli Consequently,such
proceedinganust be carriedout with exceptionaldiligence(8 54). In D.B.and othersv. Switzerlang
2022,a caseconcerninga samesexcouplewherethe biologicalfather hadbeenallowedto adoptthe
child but the intended father had had to wait over sevenyearsbefore the legislatureprovided him
with the possibilityto obtain legalrecognition,the Courtfound that there had beena violationof the
child@ Article 8 rights.

287. InC v. Italy, 2023 ,which was brought on behalf of a child borsia surrogacy arrangementthe
Court founda breach of the applica right to respet for her private life in so far as the domestic
courts refused teenter, in the Italian register of birthghe name of her biological father, as recorded
in the applican® foreign birth certificate As far as the intended mother was concerned, the Cour
found that,sinceshehad the right, under the domestic law, to adopt the child beiasurrogacy, the
refusal to enter the foreign birth certificate in the register of births did not constitute violation of the
child® right to respect for her private life.

4. Religious and philosophical convictions

288 Although Article 9 governs most freedom of thought, conscience, and religious matters, the
Court has established that disclosure of information about personal religious and philosophical
convictions may implicate Artick as well, as such convictions cem some of the most intimate
aspects of private lifeqplgerg and Others. Norway[GC],2007,8 98, where imposing an obligation

on parents to disclose detailed information to the school authesitabout their religious and
philosophical convictions could be seen to constitute a violation of ABjcIReligion beliefand
privacycan also be closelgterrelated Qolatv. Austrig 2021,8 91).

5. Desired appearance

289. The Court has established that personal choices as to an indi@ddesired appearance,
whether in public or in private, relate to the expression of his or her personality and thustfat

the notion of private life. This has included a hairdubgav. Romania(dec.),2013,88 32-33), denial

of access to a university for wearing a beatdH/ETurkey(dec.) 2009, a ban on wearing clothing
designed to conceal the face in public places for women wishing to wear a fullface veil for reasons
related to their beliefs$.A.Sv. FrancgGC],2014,88 106-107), and appearing naked in public places
(Goughv.the United Kingdom2014,88 182-184). However, it is important to note that in each of
thesecases, the Court found the restriction on personal appearance to be proportionate. The absolute
prohibition on growing a beard in prison was considered a violation of A8itlecause that the
Government had failed to demonstrate the existence of a pngssbcial need to justify an absolute
prohibition ( A NJVALifhiiahizi2016,88 54 and 5758).

6. Right to a name/identity document?

290. The Court has established thetsues concerning an individ@afirst name and surname fall

under the right to private lifeNlentzenv. Latvia(dec.) 2004 Henry Kismowv. France 2013) The

Court held that as a means of personal identification and of linking to a family, a @erms@me

concerns his or her private and family life, and found a violation of ABiethere authorities refused

to register the applicarf®surname after his family surname had been recorded as hi€dngtename

(Burghartzv. Switzerlang 1994, 8 24). It has also found a violation of Article 8 where the domestic
authoriteSNBE Fdza SR (2 | ft2¢ (G662 ¢dNJAAK YSy (G2 OKIFy3S
CdzNJ AaK fl y3Idzr 3Sés aAyOS GKS 0O2dzNIa KIR O2yRdzO(0 ¢

59 See also th€asdaw Guides orData protectionon Immigratior; andon Terrorism
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and statutory texts instead of taking into account the argumentd #ime specific and personal

situations of the applicants, or balancing the competing interests at stake i 6 | Yy R | af | Yy A2
v. Turkey 2019) Similarly, it has found that the change ofasifra (12 NBY2 @3S || a@2yé
was initiated by the authorities after long periods of accepted use, violated Article 8 of the Convention
(Kinsberg Sarre. Austrig 2023). The measure had betken pursuant to the Abolition of Nobility

Act 1919, with the stated aim of ensuring equal treatment of all, but that could not outweigh the
applicant€interest in keeping a surname with which they identified themselves and which they had

borne for (vey) long periods of timeil§id., 67-73). However, Article 8 does not guarantee an
unconditional right to change o®name, and in regulating this isstige Contracting States enjoy a

wide margin of appreciatiorConsequently, the Court found that the refl by the Belgian authorities

to permit a man in his thirties and his child to change their surname to that of the f@mether,

2y GUKS olara GKIG GKS NBlFazya 3IAGSYy T2N 0KS NB|
State® wide margin ofppreciation {acquinet and Embarek Ben Mohame@&elgium 2023,88 61-

80).

2L ¢ KS / 2dz2NI KFa KSfR (KFdG FT2NByLl YSGuildiiFaagce FI £ £ &
1996,8821-22; Glzel Erdagoe. Turkey 2008,8 43; Garnagav. Ukraing 2013,8 36). However, the

Court has found that some laws relating to the registration of names strike a proper balance, while
others do not (comparésuillot v. France 1996, with Johanssorv. Finland 2007) In relation to a

change of name in the process of gender reassignmentssée. Italy, 2018,88 70-75 (underGender

identity below).

292 The Court has ruled that the tradition of demonstrating family unity by obliging married women
to adopt the surname of their husbands is no longer compatible with the Comvefitinal Tekeli

v. Turkey 2004,88 67-68). The Court has found a violation of Artitie(prohibition of discrimination)

read in conjunction with Articl8 as a result afiscriminatory treatment on the part of the authoriti©s
refusal to let a binational couple keep their own surnames after marriageofici Rose and Rose

v. Switzerlang2010,8 26). The mere fadbat an existing name could take on a negative connotation
does not mean that the refusal to permit a change of name will automatically constitute a breach of
Article8 (Stjernav. Finland 1994,8 42; Siskina and SiskinsLatvia(dec.) 2002 Macalin Moxamed

Sed Dahiv. Switzerlanddec.),2015,8 31).

293 As concerns the seizure of documents needed to proveRQoigentity, the Court has found an
interference with private life as a result of a domestic c@wtithholding of identity papers following

the applican® release from custody, as papers waeeded often in everyday life in order to prove
one® identity Gmirnovav. Russia 2003, 8895-97). The Court has also held, however, that a
government may refuse to issue a new passport to aetitizzing abroad, if the decision is one made
because of public safety, even if the failure to issue a new passport will have negative implications for
the applicant§private and family lifeNl. v. Switzerlang2011,8 67).

294. The Court considered that the age of a person is a means of personal identification and that the
procedure to assess the agesafmeoneclainingto be aminor (ncluding its procedulasafeguards

is essential to guarantee all the rights deriving from his or her minor staiaghfe and Camara

v. Italy, 2022,8 124 on the importance of agassessment procedures in thagration context).

7. Gender identity

295. Under Article 8, protection is given to the personal sphere of each individual, including the right
to establish details of their identity as individual human beifGéristine Goodwirv. the United
Kingdom[GC],2002,8 90; see alsdiamalainerv. Finland[GC] 2014 .However, the Stat@ margin of
appreciation may bevider where thecomplaint does not concern the entry in an official document
concerning the applicant personally but rather information dsiréh certificates relating to others. In

this regard, the Court has held that the legal impossibility for a tramdgr paren® current gender

to be indicated on the birth certificate of a child conceived after gender reclassification did not violate
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Article 8 of the ConventiorJ(H. and G.H. v. Germaagd A.H. and Others v. Germgrg023).For a
detailed analysis of the Co@tcasdaw on this topic, see th€aselaw Guide orthe Rights of LGBTI
persons

8. Right to ethnic identity°

296. The Court has consideregthnic identity, in particular the right of members of a national
minority to maintain their identity and to lead a private and family life in accordance with their
tradition, to constitute part of the Articl® right to private and family life, with a neequent
obligation placed upon States to facilitate, and not obstruct disproportionately, the traditional
lifestyles of minorities. Referring to its recent considerations about the positive and negative aspects
of the right to free seldentification ofmembers of national minorities in international lawv not

only in the Council of Euroge&ramework Convention for the Protection of National Minoritieghe

Court raterated that any member of a national minority had a full right to choose not to be treated
as such Tasevv.North Macedonia 2019, 88 32-33). The right to freeselfidentification is the
GO2NYSNRERG2YS¢é 2F AYUSNYylFGA2ylrf tFg 2y GKS LINRGS
to the negative aspect of the right: no bilateral or multilateral treaty or other instrument requires
anyone to submit againgtis or her wishes to a special regime in terms of protection of minorities
(833).

297. The Court has found that the authorit@gfusal to register an individu@l ethnicity as declared
by the individual constituted a failure twomply with the Stat@® positive obligation to secure to the
applicant the effective respect for his private lifeijbotaruv. Moldova 2010,853). The conducting
of a meaningful inquiry into thdiscrimination behind an event that formed part of a general hostile
attitude against the Roma community and the implementation of effective criniéwaimechanisms
are also considered to be part of the positive obligation of a State to protect respesthfuic identity
(R.Bv.Hungary 2016,88 88-91).

298. In the specific context of demonstrations motivated by hostility towards an ethnic group, mostly
involving intimication rather than physical violence, the Court drew inspiration from the principles
established in cases concerning Article 10 of the Convention. Thus, the key factors to determine are
whether the offending statements were made against a tense political smcial background,
whether they amounted to a direct or indirect call for violence, hatred or intolerance, and their
capacity to lead to harmful consequencé&srfly and Domotov. Hungary 2017,88 72 et seq). A legal
framework should be in place for criminalising antiminority demonstrations and should afford
effective protection against harassment, threats and verbal abuse; otherwise, there may be a
perception that the authorities toleratsuch verbal intimidation and disturbancesg0).

299. The Court found that there had been a violation of Articlelgtain conjunction with Articlé4

in a case where the authorities had failed to protect the applicants fronttankaon their homes, had

a certain role in the attack, where there was no effective domestic investigation, and taking into
account the general background of prejudice against Roma in the coudtmjy@ and Others

v. Ukraing 2018,88 169-170).In Paketova and Othens Bulgarig 2022,the applicants, members of
several families of Roma origadleged that they had been forced to leavweir homes and prevented
from returning subsequently in the context of public protests against Roma inhabitants and that the
authorities had refused them protection in an environment of racially based hostilitgh&sising the
applicant€vulnerability am their need for special protection §161 and 166in fing), the Court
observed that the recurrent anfRoma marches in the village could have legitimatepde the
applicants feaul even if it has not been established that the protestors actually came in close
proximity to the applicants; and the repeated public display of opposhipofficialsto the return of

the Romafamiliesrepresented a real obstacle to the applicapgacetl return (8§ 162-163). The
authoritiebmissions (mayors, police and proseci®arffices) to deal witthe individual complaints

60 See als¢dome
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of recurring acts of intolerance impeding the peaceful enjoyment of their honfe$64167) led the
Court to finda violatbn of Article 8, taken in conjunction with Article @fithe Convention

300. The occupation by Romawoman of her caravan was found to comprise an integral part of her
ethnic identity, one which the State should take into accowhien instituting measures of forced
eviction from the land Chapmanv.the United Kingdon{GC],2001, § 73; McCannv. the United
Kingdom 2008,8 55). In Hirtu and Otherw. Francg 2020,as regards the eviction of Roma from an
unauthorised camp, t Court also stated that national authorities, when carrying out the
proportionality assessment, must take into account that Roma belong to a socially disadvantaged
group and that they have particular needs in that respeE?s, see alsoPaketova and Others
v.Bulgarig 2022, 161 and 166n fine). The Court also found an Artidkeviolation on procedural
grounds as a result of a fam@ysummary eviction from the local authority caravan siteevehthe
applicant and his family had lived for more than 13 years; the Court stated that such a serious
AYGSNFSNEYyOS ySOSaaadliSR aLI NIAOdzZ F NI & ¢gSAIKGE
appreciation Connorsy. the United Kingdop2004,8 86). However, the Court has in the past found
that national planning policies may displace caravan sites if a fair balance is struck between the
individual rights of the families living in thgite and the environmental (and other) rights of the
community Jane Smitk. the United KingdorfGC],2001,88 119-120;Leev. the United khgdom[GC]

2001, Beardv. the United KingdonfiGC] 200Z, Costerv. the United KingdorfGC] 200J).

301 TheCourt has found that the authoriti€sontinued retention of applicanfdingerprints, cellular
samples, and DNA profiles after criminal proceedings against them had ended and the usage of those
data to infer ethnic origin implicated and violated the apphtLright to ethnic identity under
Article8 (S. and Marpev. the United KingdorfGC],2008,8 66).

302 The Court has also found that any negative stereotyping of apgn@hen it reaches a certain

level, is capable of impacting the grdapsense of identity and the feelings of selfworth and
selfconfidence of members of the group. In this sense it can be seen as affecting the private life of
members of the groupXksuwv. Turkey{GC],2012,88 58-61 where the applicant, who is of Roma origin,

FStG 2FFSYRSR o0& OSNIIAYy LIl aal3asSa 2F (KS 0221 a
community;Kiraly and Domotov. Hungary 2017,8 43, for antiRoma demonstrations not involving

violence but rather verbal intimidation and threaiudinova and ChaprazevBulgarig 2021,88 64-

68, andBehar and Gutman. Bulgarig 2012,88 68-73 where the applicants, who are of Roma and

Jewish origin respectively, were affected by xenopbdiiatements of a well known politiciprin

these cass, the Court developed the principle laid down by the Grand Chambétdnv. Turkey[GC],

2012, cited above, by setting out the relevant tacs by which to assess whether negative public
adFraS8SYySyida Io2dzi I a20A1Ff INRdzLI F FFSOG GKS & LINA
point of triggering the application of Article 8 in relation to thefte Court also held the principlé o

negative stereotyping applicable when it comes to the defamation of former Mauthausen prisoners,

who, as survivors of the Holocaust, can be seen as constituting a (heterogeneous) socidlgraup (

v. Austrig 2019,8 46).

303 In the context of the positive duty to take measures to facilitate family reunification, the Court
has pointed out that it is imperative to consider the leiegm effects which a permanerseparation

of a child from her natural mother might have, especially since it could lead to an alienation of the
child from her Roma identityd@nserv. Norway, 2018,8 103).

9. Statelessness, citizeship and residenc&

304. The right to citizenship has been recognised by the Court, under certain circumstances, as falling
under private life Genovese. Malta, 2011) Athough the right to acquire a particular nationality is
not guaranteed as such by the Conventizee, for exampleS-H. v. Poland(dec.),2021, 865 as

61 See theCaselaw Guide on Immigratian
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