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Case-law overview

This overview contains a selection by the
Jurisconsult of the most interesting cases from 2019.

first advisory opinion under Protocol No. 16 to the Convention. It

defined the States’ obligations under the Convention with regard
to traffic accidents (Nicolae Virgiliu Tdnase v. Romania), the monitoring of
psychiatric inpatients at risk of suicide (Fernandes de Oliveira v. Portugal)
and the therapeutic treatment of detainees placed in a psychiatric insti-
tution (Rooman v. Belgium).

It ruled on the specific case of criminal investigations with a
transnational dimension, entailing an obligation on States to cooperate
(Glizelyurtlu and Others v. Cyprus and Turkey).

The Grand Chamber developed the case-law on asylum-seekers with
regard to two scenarios: where such individuals were in a transit zone
located at the land border between two member States of the Council of
Europe and subsequently expelled to a State that was not their country
of origin (llias and Ahmed v. Hungary), and where they were confined in
an airport transit zone (Z.A. and Others v. Russia).

It reiterated the case-law principles governing video-surveillance
in the workplace and employees’ right to respect for their private life
(Lépez Ribalda and Others v. Spain). Having examined the placement of
a vulnerable child in a foster family and subsequent adoption, it pointed
out the procedural guarantees and respective interests that the national
authorities are required to take into consideration in order to be able
to take decisions in line with Convention standards (Strand Lobben and
Others v. Norway).

In its first advisory opinion, the Court examined the questions raised
with regard to the private life of a child who was born as the result of a

T In 2019 the Grand Chamber delivered fourteen judgments and its

1. The overview is drafted by the Directorate of the Jurisconsult and is not binding on the
Court.
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surrogacy agreement performed abroad and the recognition of a legal
relationship between that child and the intended mother, with whom
there was no genetic link (request no. P16-2018-001).

The Grand Chamber also clarified the interpretation of essential
concepts governing the right not to be tried or punished twice, as
defined in Article 4 8§ 1 and 2 of Protocol No. 7 (Mihalache v. Romania).

Lastly, in an inter-State case, the Grand Chamber ruled on the issue
of granting just satisfaction (Georgia v. Russia (I)). For the first time,
it was also called upon to determine whether a State had respected
its obligation under Article 46 of the Convention to abide by a final
judgment against it (Ilgar Mammadov v. Azerbaijan).

This year the Court delivered other important leading judgments:
with regard to admissibility, it ruled on the calculation of the six-month
time-limit (Akif Hasanov v. Azerbaijan), the loss of victim status (Porchet
v. Switzerland) and its jurisdiction ratione loci (Romeo Castafio v. Belgium,
applying the principles set out in the Giizelyurtlu and Others v. Cyprus
and Turkey judgment).

With regard to the rights and freedoms guaranteed by the
Convention, the Court emphasised the national authorities’ obligations
to ensure protection of the life of a victim of abduction (Olewnik-
Cieplinska and Olewnik v. Poland); this obligation also applied where a
European arrest warrant had been issued against a person suspected of
terrorist offences (Romeo Castano v. Belgium).

The Court laid down case-law principles as regards detainees’
conditions of transport (Tomov and Others v. Russia) and clarified the
principles governing effective domestic remedies for poor conditions of
detention (Ulemek v. Croatia). It ruled on the obligation imposed on a life
prisoner to cooperate with the authorities in combating Mafia crime in
order to obtain the possibility of release (Marcello Viola v. Italy (no. 2)).

With regard to migrants, the Court reaffirmed the authorities’
obligation to protect unaccompanied foreign minors who, having
fled their country, were subjected to precarious and degrading living
conditions (Khan v. France).

The Court also ruled on the scope of the right to speedy judicial
review of the lawfulness of detention, safequarded by Article 5 § 4
(Aboya Boa Jean v. Malta), and on whether a reduction of sentence is
capable of affording “compensation” within the meaning of Article 5 § 5.

The case-law was also developed with regard to oral communication,
in person and in police premises, between a lawyer and his detained
client (Altay v. Turkey (no. 2)).
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Other judgments of jurisprudential interest concerned the principle
that punishment should only be applied to the offender, in the context
of one company’s merger into another (Carrefour France v. France),
defence access to voluminous data gathered by the prosecution during
a criminal investigation (Sigurdur Einarsson and Others v. Iceland) and the
Article 7 compatibility of the national judicial interpretation of criminal-
law provisions (Parmak and Bakir v. Turkey).

With regard to respect for “private” life, the Court also gave judgment
on the scope of the right to one’s image, reputation or honour (Vucina v.
Croatia) and the obligation to submit to a paternity test (Mifsud v. Malta).
The Court also addressed, in the context of anti-terrorism, the powers
granted to the authorities to stop, search and question passengers at
border checks (Beghal v. the United Kingdom) and requests for escorted
prison leave to attend a relative’s funeral (Guimon v. France).

The Court ruled on the impact of housing-benefit reform on
vulnerable social-housing tenants (J.D. and A v. the United Kingdom).

Lastly, the case-law was clarified with regard to the striking-out of
cases (Tasdemir v. Turkey, Kutlu and Others v. Turkey and Karaca v. Turkey
and Tomov and Others v. Russia).

The Court’s case-law also had regard to the interaction between the
Convention and European Union law. In particular, the Court ruled in
cases concerning the European arrest warrant (Glizelyurtlu and Others
v. Cyprus and Turkey and Romeo Castano v. Belgium) and referred to the
European Union’s positive law in the field of competition (Carrefour
France v. France).

In several cases the Court also took into account the interaction
between the Convention and international law. In particular, it referred
to the Council of Europe’s European Convention on Extradition and
the European Convention on Mutual Assistance in Criminal Matters
(Glizelyurtlu and Others v. Cyprus and Turkey) and to the reports of the
European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (CPT) and of the UN Human Rights
Committee (Romeo Castario v. Belgium). In addition, it consolidated its
case-law in the light of the UN Convention on the Rights of Persons with
Disabilities and the United Nations’work in this area, and also in the light
of Recommendation Rec(2004)10 of the Committee of Ministers of the
Council of Europe concerning the protection of the human rights and
dignity of persons with mental disorder (Fernandes de Oliveira v. Portugal,
Rooman v. Belgium). It also relied on the work of the UN International
Law Commission (llgar Mammadov v. Azerbaijan) and took account of
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the findings of international organisations with regard to the situation
of migrants (Khan v. France).

The Court further developed its case-law on States’ positive
obligations under the Convention, particularly with regard to protection
of the right to life (Fernandes de Oliveira v. Portugal, Nicolae Virgiliu Tdnase
v. Romania and Olewnik-Ciepliriska and Olewnik v. Poland) and to respect
for private life in the workplace (Lépez Ribalda and Others v. Spain).

Finally, the Court ruled on the scope of the margin of appreciation
to be granted to the States Parties to the Convention (request no. P16-
2018-001, Lépez Ribalda and Others v. Spain, Beghal v. the United Kingdom
and J.D. and A v. the United Kingdom).

JURISDICTION AND ADMISSIBILITY?

Admissibility (Articles 34 and 35)

Six-month period (Article 35§ 1)

The judgment in Akif Hasanov v. Azerbaijan® answered the question
whether application of the six-month rule could require an additional
obligation of diligence from an applicant.

The applicant was prosecuted and convicted in administrative
proceedings for minor hooliganism. He lodged an appeal at the end of
November 2007. While the time-limit for deciding that specific appeal
was three days and the appeal decision was adopted in December
2007, the appeal court did not send the decision until August 2009. In
January 2010 the applicant applied to the Court under Articles 6 and 7
of the Convention. The Chamber found that the applicant’s unexplained
inactivity for more than two years breached the six-month time-limit
and that the application had to be rejected pursuant to Article 35 § 1 of
the Convention.

The case is noteworthy for the Court’s examination of when the six-
month time-limit begins to run, in circumstances where an applicant,

2. See also, under Article 2 (Right to life - Effective investigation) below, Glizelyurtlu and
Others v. Cyprus and Turkey [GC], no. 36925/07, 29 January 2019, and Romeo Castafio v.
Belgium, no.8351/17,9 July 2019, and, under Article 5 § 5 (Right to compensation), Porchet
v. Switzerland (dec.), no 36391/16, 8 October 2019.

3. Akif Hasanov v. Azerbaijan, no. 7268/10, 19 September 2019.
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while entitled in domestic law to wait to be served with a copy of the
final domestic decision, remains passive awaiting that decision for an
evidently excessive period of time before introducing his application to
the Court.

According to the Court’s well-established case-law, where an
applicant is entitled by domestic law to be served automatically with a
copy of the final domestic decision, the object and purpose of Article 35
§ 1 are considered best served by counting the six-month time-limit as
running from the date of service of the copy of the decision (for instance,
Worm v. Austria*, and, more recently, Artur Parkhomenko v. Ukraine®).
Where domestic law does not provide for service, the date the decision
was finalised is the starting-point, that is, the date from when the parties
were able to find out its content (Papachelas v. Greece®) and, in that case,
the applicant or his or her lawyer must show due diligence in obtaining
a copy of the domestic decision (Olmez v. Turkey”).

In the present case, the applicant was entitled to be served with the
final decision (as in Worm). However, given the evident and excessive
delay in its service, the Court held that the applicant could not be
relieved of his own, individual obligation to undertake basic steps and
to seek information from the relevant authorities about the outcome of
his appeal. In the absence of any explanation in this respect, and having
regard to the circumstances of the case, the Court considered that his
unexplained inactivity for more than two years in respect of a possible
miscarriage of justice on the part of the appeal court fell foul of a major
purpose of the six-month rule under Article 35 § 1 of the Convention.

The Court has therefore nuanced the Worm case-law by introducing,
in that context also, a certain duty of diligence in the case of an evidently
excessive delay of delivery, although it is worth noting the particular
circumstances of the case: the final decision was due to be delivered
within a short period (three days); the delay in delivery was comparably
lengthy (over eighteen months); and the applicant had not shown that
he had, in the meantime, made any relevant enquiries about it, with
the result that his application was introduced to this Court more than
two years after the final domestic decision.

4. Wormv. Austria, 29 August 1997, § 33, Reports of Judgments and Decisions 1997-V.
5. Artur Parkhomenko v. Ukraine, no. 40464/05, § 70, 16 February 2017.

6. Papachelas v. Greece [GC], no. 31423/96, § 30, ECHR 1999-I1.

7. Olmezv. Turkey (dec.), no. 39464/98, 1 February 2005.
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“CORE” RIGHTS

Right to life (Article 2)

Applicability
The judgment in Nicolae Virgiliu Tdnase v. Romania® clarified whether,

when there has been a car accident causing life-threatening injuries, the
State’s procedural obligations are to be drawn from Articles 2, 3 or 8.

Obligation to protect life

The judgment in Fernandes de Oliveira v. Portugal® concerned the nature
of the substantive obligations under Article 2 owed to a voluntary
psychiatric patient, as well as the length of the proceedings (procedural
limb of Article 2).

The applicant’s adult son, AJ., had a history of serious mental
illness as well as of addiction to alcohol and prescription drugs. He was
hospitalised on a voluntary basis on several occasions in a psychiatric
hospital (“the HSC"). During his last stay (necessitated by a suicide
attempt with prescription drugs), his initial restrictive regime was
relaxed; he was then allowed home, only to be subsequently readmitted
following excessive alcohol intake. Two days later AJ. left the HSC
without permission, jumped in front of a train and died. The applicant
complained under Article 2 of a failure to protect her son and under
Article 6 of the length of her civil action against the HSC. The Grand
Chamber found no violation of Article 2 as regards the substantive
aspect and that there had been a violation of the procedural aspect of
that Article.

(i) The judgment is interesting because the Grand Chamber clarified
the content of the positive obligations - two, in the present case — on
the State as regards the care of psychiatric patients at risk of suicide in
hospital.

In the first place, and as recently clarified in Lopes de Sousa Fernandes
v. Portugal™ as regards medical negligence, the State has a positive
obligation to put in place an effective regulatory framework compelling

8. Nicolae Virgiliu Tdnase v. Romania [GC], no.41720/13, 25 June 2019. See also under Article 2
(Effective investigation), Article 3 (Applicability and Inhuman or degrading treatment),
Article 6 § 1 (Reasonable time) and Article 8 (Right to respect for one’s private and family
life, home and correspondence) below.

9. Fernandes de Oliveira v. Portugal [GC], no. 78103/14, 31 January 2019.

10. Lopes de Sousa Fernandes v. Portugal [GC], no. 56080/13, 19 December 2017.
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hospitals to adopt appropriate measures for the protection of patients
lives. Secondly, the Court imposes, in certain circumstances, a positive
obligation to take preventive operational measures to protect an
individual from the criminal acts of others and from himself' (Osman
v. the United Kingdom'), an obligation extended to cases concerning
detainees (Keenan v. the United Kingdom', and Renolde v. France') and
involuntary psychiatric patients (Hiller v. Austria™). The Grand Chamber
extracted and listed the factors that the case-law indicated were relevant
in applying the Osman test and assessing the suicide risk of a detainee
which could trigger the need to take preventive measures: a history
of mental-health problems; the gravity of the mental ilness; previous
attempts to commit suicide or self-harm; suicidal thoughts or threats;
and signs of physical or mental distress. The Grand Chamber considered
that both obligations were applicable to the case in question and, further,
that both had been complied with. It noted in particular as follows:

(@) The manner in which the regulatory framework had been
implemented did not give rise to a violation of Article 2. It is worth
noting that the Grand Chamber agreed that the approach of the HSC -
where patients’ rights were restricted as little as possible and there
existed a therapeutic desire to create an open regime — was in line with
international standards'® developed in recent years, and it endorsed
the view expressed in Hiller'” that a more intrusive regime could have
violated Articles 3, 5 or 8. It also found the three surveillance measures
in the HSC for voluntary patients to be adequate. These included: a

11. Asdescribed in paragraph 125 of the judgment, “whether the authorities knew or ought
to have known that A.J. posed a real and immediate risk of suicide and, if so, whether they
did all that could reasonably have been expected of them to prevent that risk by putting into
place the restrictive measures available ... The Court will bear in mind the operational choices
which must be made in terms of priorities and resources in providing public healthcare and
certain other public services in the same way as it bears in mind the difficulties involved in
policing modern societies ..

12. Osman v. the United Kingdom, 28 October 1998, Reports of Judgments and Decisions
1998-VIII.

13. Keenan v. the United Kingdom, no. 27229/95, ECHR 2001-II1.

14. Renolde v. France, no. 5608/05, ECHR 2008 (extracts).

15. Hiller v. Austria, no. 1967/14, 22 November 2016.

16. UN General Assembly Resolution 46/119 on the protection of persons with mental illness
and the improvement of mental health care, 17 December 1991, UN Doc. A/RES/46/119; the
Convention on the Rights of Persons with Disabilities (CRPD), 2515 UNTS 3, as well as CRPD
Committee Guidelines and statement of the OHCHR on Article 14 of the CRPD; UN Human
Rights Committee General Comment No. 35 on Article 9 of the ICCPR; and Report of 2 April
2015 of the UN Special Rapporteur on the right to the enjoyment of the highest attainable
standard of physical and mental health.

17. Hiller, cited above, §§ 54-55.

11
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regular daily timetable with monitoring of presence at key times; a more
restrictive regime if required; and an emergency procedure (for example,
restraint procedures) if necessary. Finally, the applicant had been able
to have recourse to a judicial system: despite its excessive length (see
below), “nothing ... suggest[ed] a systemic deficiency in the functioning
of the judicial system which denied the applicant an effective review of
her civil claim”.

(b) As to the application of the Osman operational obligation in
this context, two aspects are worth noting. In the first place, the Grand
Chamber confirmed for the first time that the positive obligation to take
preventive operational measures extends to voluntary patients (it had
already been recognised that it extended to involuntary patients, see
above). While the Court reached this finding by noting that all psychiatric
patients are vulnerable, with any form of hospitalisation involving a
certain level of necessary restraint, the Grand Chamber did nuance its
findings by adding that “the Court, in its own assessment, may apply a
stricter standard of scrutiny”in the case of involuntary patients. Secondly,
the Court went on to apply the Osman test by measuring the care and
decisions of the HSC against the five factors noted above. Drawing
heavily on domestic expert reports and decisions, the Court found that
it had not been established that the HSC knew or ought to have known
that there was an immediate risk to A.J’s life in the days before his death.
In particular, the Court accepted that, while a risk of suicide could not
be excluded in inpatients such as A.J., whose psychopathological
conditions were based on a multiplicity of diagnoses, the immediacy of
the risk could vary and the Court endorsed the approach of the HSC,
which was to vary the monitoring regime in place in accordance with
these changes based on a philosophy which optimised patient freedom,
patient responsibility and thus their chances of discharge. There being
therefore no established “real and immediate risk’, it was not necessary
to proceed to examine the second limb of the Osman test, namely
whether or not preventive measures had been required.

(i) The applicant also complained that her civil action against the
hospital was excessively long. She had originally relied on Article 6 § 1
in that respect and the Grand Chamber recharacterised this complaint
under the procedural limb of Article 2 (Radomilja and Others v. Croatia'®),
finding a violation of this provision on the basis of the excessive length
of the proceedings alone. As to whether it must be shown that that
delay impacted on the effectiveness of the proceedings before it can

18. Radomilja and Others v. Croatia [GC], nos. 37685/10 and 22768/12, 20 March 2018.
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constitute a violation of the procedural limb of Article 2 (see Mustafa Tun¢
and Fecire Tung v. Turkey'®, and, for example, Sarbyanova-Pashaliyska and
Pashaliyska v. Bulgaria®), the Grand Chamber relied on paragraph 219 of
Lopes de Sousa Fernandes (cited above):

This is why the Court has held that, in Article 2 cases, particularly
in those concerning proceedings instituted to elucidate the
circumstances of an individual’s death in a hospital setting,
the lengthiness of proceedings is a strong indication that the
proceedings were defective to the point of constituting a violation
of the respondent State’s positive obligations under the Convention,
unless the State has provided highly convincing and plausible
reasons to justify the length of the proceedings (see, for example,
Bilbija and Blazevic¢v. Croatia, no.62870/13,§ 107, 12 January 2016).

The Grand Chamber went on to find that the applicant’s civil
action was excessively long - a strong indicator therefore of defective
proceedings — and that the Government had not provided “convincing
and plausible” reasons to justify the delay. The importance of avoiding
delay was explained (the passage of time affecting witness memory
and the importance of ensuring deficiencies are remedied quickly and
thereby avoided in the future), before it concluded that there had been
a violation of the procedural limb of Article 2.

In Olewnik-Cieplinska and Olewnik v. Poland*' the Court applied the
principles developped in Osman v. the United Kingdom?® in the context
of a kidnapping.

Mr Olewnik was brutally kidnapped in 2001. He was detained and
ill-treated for over two years and subsequently murdered, probably
in September 2003, following the handover of a ransom. His body
was discovered in 2006. A number of gang members were ultimately
convicted by final judgment in 2010. The investigation into the crime,
including allegations against certain investigating police officers, was
still continuing. The applicants, who were the father and brother of the
deceased, mainly complained under the substantive limb of Article 2
that Mr Olewnik’s death had resulted from the authorities’ failure to
investigate effectively his kidnapping and thus to protect his life.

19. Mustafa Tun¢ and Fecire Tunc v. Turkey [GC], no. 24014/05, § 31, 14 April 2015.
20. Sarbyanova-Pashaliyska and Pashaliyska v. Bulgaria, no.3524/14, 8§ 41-44,12 January 2017.
21. Olewnik-Ciepliriska and Olewnik v. Poland, no. 20147/15, 5 September 2019.

22. Osman v. the United Kingdom, 28 October 1998, Reports of Judgments and Decisions
1998-ViIl.
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The Court found that there had been a violation of the substantive
limb (failure to investigate adequately the kidnapping and protect his
life) of Article 2 of the Convention as well as of its procedural limb (failure
to investigate after his death).

The judgment is of interest as this is the first time the Court has
applied the principles initially set out in its Osman judgment to the
circumstances surrounding the death of an individual following his or
her kidnapping.

The Osman principles identify, it is to be recalled, the actual and
constructive knowledge (“that the authorities knew or ought to have
known at the time, of the existence of a real and immediate risk to the life
of an identified individual or individuals from the criminal acts of a third
party”) that can give rise to a positive obligation on the State “to take
measures within the scope of their powers which, judged reasonably,
might have been expected to avoid that risk” (Osman, § 116). The two
issues to be resolved in the present case were therefore whether the
kidnapping and prolonged abduction gave rise to a “real and immediate
risk” and, if so, whether the authorities demonstrated the commitment
necessary to find Mr Olewnik and to identify the perpetrators as swiftly
as possible in order to safeguard his life.

(i) As to the risk to Mr Olewnik’s life, the Court noted that the
Government had agreed that, in cases of kidnapping for ransom, it had
to be assumed that the life and health of the victim was at risk. Statistics
showed the serious nature of kidnappings in Poland, and abundant
blood samples had been found in Mr Olewnik’s home. In addition, that
risk assessment was not necessarily dependent on whether or not the
kidnappers had communicated their intention to harm the person held.
Moreover, the immediacy of the risk to the victim, to be understood
as referring mainly to the gravity of the situation and the particular
vulnerability of the victim of kidnapping, did not diminish with time:
on the contrary, it endured for years and thereby increased the victim's
torment and the risk to his health and life, which risk was therefore
considered to have remained imminent throughout the entire period of
his imprisonment.

The authorities therefore knew or should have known of the existence
of a real and immediate risk to the health and life of Mr Olewnik from the
moment of his disappearance and throughout his abduction.

(i) As to whether the authorities fulfilled the positive obligation
under Article 2 to protect Mr Olewnik’s life by doing all that could
reasonably be expected of them, the Court was assisted by extensive
evidence regarding the investigations and by the fact that investigative
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errors had been well documented. In particular, the Parliamentary
Inquiry Committee had conducted an “impressive investigation” into
the actions of the police, prosecutors and other public authorities,
concluding that “visible sluggishness, errors, recklessness and a lack of
professionalism” resulted in the failure to discover the perpetrators and
ultimately in Mr Olewnik’s death. Such was the scale of the deficiencies
that the Committee was led to explore the hypothesis that public officials
had cooperated with the kidnapping gang and certain of the policing
mistakes were the subject of criminal prosecution. The Court found
that the facts clearly indicated that the domestic authorities failed to
respond with the level of commitment required in a case of kidnapping
and prolonged abduction and, further, that there had clearly been a
link between the long list of omissions and errors perpetuated over the
years and the failure to advance the investigation while Mr Olewnik had
still been alive.

There had therefore been a breach of the State’s obligation to
safeguard the life of the victim and thus a violation of Article 2 of the
Convention under its substantive limb.

(iii) It is worth noting that the Court’s response to these questions
in the applicants’ favour was facilitated by the particularly serious facts
of the present case. Indeed, the Court reiterated that its conclusions
had taken into account the “particularly high risk factors” in the case
(Mr Olewnik had been brutally kidnapped, ransom money had been
exchanged, and years had passed without his release) and the “particu-
larly large” extent to which the domestic system had malfunctioned.

Effective investigation®

Glizelyurtlu and Others v. Cyprus and Turkey?* concerned the duty of
Contracting States to cooperate in transnational investigations.

The case concerns the investigation into the murder in January 2005
of three Cypriot nationals of Turkish Cypriot origin in the part of Cyprus
controlled by the Cypriot government. The suspects fled to the “Turkish
Republic of Northern Cyprus” (the “TRNC"). Parallel investigations were
conducted by Cypriot and “TRNC” authorities. The Cypriot authorities
identified eight suspects: domestic and European arrest warrants
were issued and Red Notice requests were sent to Interpol. The “TRNC”
authorities arrested all of the suspects by the end of January 2005

23. See also, under Article 2 (Right to life — Obligation to protect life) above, Fernandes de
Oliveirav. Portugal [GC], no. 78103/14, 31 January 2019, and Olewnik-Ciepliriska and Olewnik
v. Poland, no. 20147/15, 5 September 2019.

24. Glizelyurtlu and Others v. Cyprus and Turkey [GC], no. 36925/07, 29 January 2019.
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but released them some weeks later. The Cypriot authorities refused
to surrender the case file to the “TRNC” authorities, seeking rather to
obtain the suspects’ surrender from the “TRNC” through mediation
(United Nations Peacekeeping Force in Cyprus — UNFICYP) and then
through extradition requests (to the Turkish embassy in Athens), which
were returned without reply. Since then both investigations were at
an impasse. The applicants (the victims’ relatives) complained under
Articles 2 and 13 of the failure of both Turkey and Cyprus to cooperate in
the investigation.

The Grand Chamber found that Cyprus had not breached Article 2
(procedural limb) as it had used all means reasonably available
to it to obtain the suspects’ surrender/extradition from Turkey
(paragraphs 241-45) and that it had not been under an obligation to
submit its case file or to transfer the proceedings to the “TRNC” or to
Turkey (paragraphs 246-55). However, it found that Turkey had breached
Article 2 (procedural limb) on account of its failure to cooperate with
Cyprus and, in particular, for not providing a reasoned reply to the
extradition requests submitted by its authorities (paragraphs 258-66).

The Grand Chamber has developed in this judgment certain novel
and important principles concerning the duty of Contracting States to
cooperate in the context of transnational criminal investigations.

(i) The case gave the Grand Chamber the opportunity to clarify its
case-law on the issue of jurisdiction (Article 1) and compatibility ratione
loci of an Article 2 complaint (procedural limb) where the death occurs
outside the jurisdiction of the respondent State. Since the deaths
occurred in territory controlled by and under the jurisdiction of Cyprus,
Turkey maintained that it had no “jurisdictional link” with the victims.
The Grand Chamber found that there was a jurisdictional link to Turkey,
on two grounds:

(@) The Grand Chamber established the principle that the institution
of investigation/proceedings concerning a death which occurred outside
the jurisdiction of that State is sufficient to establish a jurisdictional link
for the purposes of Article 1 between that State and the victim’s relatives
who later brought Convention proceedings. The Court interestingly drew
in this connection on Article 2 cases in which it had already followed a
similar approach, either explicitly (Aliyeva and Aliyev v. Azerbaijan®) or
implicitly (Gray v. Germany?®). The Court also relied mutatis mutandis on
the approach previously followed in an Article 6 case concerning a civil

25. Aliyeva and Aliyev v. Azerbaijan, no. 35587/08, §§ 56-57, 31 July 2014.
26. Grayv. Germany, no.49278/09, 22 May 2014.
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action (Markovic and Others v. Italy?’), emphasising the separate and
detachable nature of the procedural obligation arising out of Article 2
(Silih v. Slovenia®) capable of binding a State even when the death had
occurred outside its jurisdiction.

(b) The Grand Chamber also clarified that, if no investigation or
proceedings were instituted in respect of a death outside a respondent
State’s jurisdiction, the Court would have to determine whether a
jurisdictional link could in any event be established. Although the
procedural obligation under Article 2 would in principle only be
triggered for the State under whose jurisdiction the deceased was to be
found, “special features” in a given case would justify a departure from
this approach, according to the principles laid down in Rantsev v. Cyprus
and Russia®.

Each of these two grounds was sufficient for the Court to establish
a jurisdictional link to Turkey, engaging therefore its free-standing
procedural obligation to investigate in compliance with Article 2: the
“TRNC" authorities had instituted a criminal investigation under its
domestic law; and “special features” existed related to the situation in
Cyprus, based on the fact that the murder suspects were known to have
fled to the part of Cypriot territory which was under the effective control
of Turkey, namely the “TRNC’, therefore preventing Cyprus from fulfilling
its Convention obligations.

(i) This is the first time that the Court has found a violation of
Article 2 under its procedural limb on the sole basis of a failure to
cooperate with another State, the case allowing the Grand Chamber to
define and develop therefore the duty to cooperate as a component of
the procedural obligation under Article 2. After reviewing the cases in
which the Court addressed an obligation to cooperate in a cross-border
or transnational context under Article 2 (paragraphs 223-28), the Court
found as follows:

232. ...In cases where an effective investigation into an unlawful
killing which occurred within the jurisdiction of one Contracting
State requires the involvement of more than one Contracting
State, the Court finds that the Convention’s special character as
a collective enforcement treaty entails in principle an obligation
on the part of the States concerned to cooperate effectively with
each other in order to elucidate the circumstances of the killing
and to bring the perpetrators to justice.

27. Markovic and Others v. Italy [GC], no. 1398/03, §§ 54-56, ECHR 2006-XIV.
28. Silih v. Slovenia [GC], no. 71463/01, § 159, 9 April 2009.
29. Rantsev v. Cyprus and Russia, no. 25965/04, §§ 243-44, ECHR 2010 (extracts).
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233. The Court accordingly takes the view that Article 2 may require
from both States a two-way obligation to cooperate with each
other, implying at the same time an obligation to seek assistance
and an obligation to afford assistance. The nature and scope of
these obligations will inevitably depend on the circumstances of
each particular case ...

The Court noted, however, that this obligation to cooperate could
only be one of means, not of result:

235. ...This means that the States concerned must take whatever
reasonable steps they can to cooperate with each other, exhausting
in good faith the possibilities available to them under the
applicable international instruments on mutual legal assistance
and cooperation in criminal matters. ...

236. ... Therefore, the procedural obligation to cooperate under
Article 2 should be interpreted in the light of international treaties or
agreements applicable between the Contracting States concerned,
following as far as possible a combined and harmonious application
of the Convention and those instruments, which should not
result in conflict or opposition between them ... In this context,
the procedural obligation to cooperate will only be breached in
respect of a State required to seek cooperation if it has failed to
trigger the proper mechanisms for cooperation under the relevant
international treaties; and in respect of the requested State, if it
has failed to respond properly or has not been able to invoke a
legitimate ground for refusing the cooperation requested under
those instruments.

Applying these principles to the specific context of extradition and in
support of the finding of a violation of the duty to cooperate by Turkey,
the Court interestingly noted that the obligation to cooperate under
Article 2 should be read in the light of the European Convention on
Extradition?® (in particular Article 18 thereof) and should therefore entail
for a State an obligation to examine and provide a reasoned reply to any
extradition request from another Contracting State regarding suspects
wanted for murder or unlawful killings who are known to be present in
its territory or within its jurisdiction.

(i) Lastly, the Court took into account a special feature of the
present case: the duty to cooperate involved a Contracting State and a
de facto entity under the effective control of another Contracting State.

In such a situation, and in the absence of formal diplomatic relations
between the two Contracting States involved, the Court might be

30. European Convention on Extradition, ETS 24.
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required to examine the informal or ad hoc channels of cooperation
used by the States concerned outside the cooperation mechanisms
foreseen by the relevant international treaties, while at the same time
being guided by the provisions of those treaties as an expression of the
norms and principles applied in international law. This led the Court
to examine whether Cyprus and Turkey had taken all reasonable steps
to cooperate with one another within the framework of the UNFICYP
mediation, as well as in the light of the provisions of the European
Convention on Extradition and the European Convention on Mutual
Assistance in Criminal Matters3' (Council of Europe Conventions ratified
by both respondent States), irrespective of whether those treaties
applied to the specific circumstances of the case and to the situation in
northern Cyprus.

As to the extent of the cooperation required under Article 2 with
de facto entities, the Court considered that supplying the whole
investigation file to the “TRNC” with the possibility that the evidence
would be used for the purposes of trying the suspects there would go
beyond mere cooperation between police or prosecuting authorities
(contrast llascu and Others v. Moldova and Russia®?) and would amount
in substance to the transfer of the criminal case by Cyprus to the “TRNC”
courts. In such a specific situation, the duty to cooperate under Article 2
could not have required Cyprus to waive its criminal jurisdiction over
a murder committed in its controlled area in favour of the courts of a
de facto entity set up within its territory. However, the Court did not
address in those findings the more general issue of cooperation in
criminal matters with de facto or unrecognised entities and its lawfulness
under international law, in particular with regard to the principle of
non-recognition (as codified in Article 41 § 2 of the International Law
Commission’s Draft Articles on Responsibility of States for Internationally
Wrongful Acts®).

In Nicolae Virgiliu Tdnase v. Romania®**, the Court set out the
procedural obligations on a State following a car accident in which an
individual sustains life-threatening injuries.

31. European Convention on Mutual Assistance in Criminal Matters, ETS 30.
32. llascu and Others v. Moldova and Russia [GC], no. 48787/99, §§ 177 and 345, ECHR 2004-VII.

33. Draft Articles on Responsibility of States for Internationally Wrongful Acts, Report of
the International Law Commission on the Work of its 53rd Session (2001), UN Doc. A/56/10.

34. Nicolae Virgiliu Tdnase v. Romania [GC], no.41720/13, 25 June 2019. See also under Article 2
(Applicability) above and Article 3 (Applicability and Inhuman or degrading treatment),
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The applicant had been in a car accident on a public road and
sustained life-threatening injuries. A criminal investigation was initiated
and discontinued three times, on the last occasion because it was time-
barred. The applicant was a civil party to those criminal proceedings. In
the Convention proceedings he mainly complained under Articles 3, 6
and 13 of the conduct of the criminal investigation and the manner in
which the investigating authorities had treated him. The Grand Chamber
examined those complaints also under Articles 2 and 8 of the Convention.
As regards the conduct of the investigation, the Grand Chamber found
the complaints under Articles 3 and 8 incompatible ratione materiae,
that Article 2 applied but had not been breached, that there was no need
also to examine the effectiveness of the investigation under Article 13,
and that the length of the investigation did not exceed the reasonable-
time requirement set down by Article 6 of the Convention. It also found
the applicant’s complaint under Article 3 as regards his treatment by the
authorities during the investigation to be inadmissible. There was also
no violation of Article 6 as regards his complaint of a lack of access to a
court for the determination of his civil rights.

The judgment is noteworthy because it clarifies, when there has
been a car accident causing life-threatening injuries, whether the State’s
procedural obligations are to be drawn from Articles 2, 3 or 8. The
Court’s findings were informed by two key elements: the incident was
unintentional and there was no suggestion of a failure by the State to
adopt an adequate legal framework to ensure safety and reduce risk on
the roads.

The complaints under Articles 3 and 8 were therefore declared
incompatible ratione materiae with the provisions of the Convention.

The Grand Chamber explained that Article 2 would apply to a non-
fatal road accident if “the activity involved was dangerous by its very
nature and put the life of the applicant at real or imminent risk ... or if
the injuries the applicant had suffered were seriously life-threatening”.
The injury was to be assessed in terms of the “the seriousness and
after-effects” of the injuries, examples of which were provided in the
judgment. As to the risk assessment, the Grand Chamber emphasised
the importance of an adequate regulatory framework to ensure road
safety. The less evident the risk from the activity, the more significant
the level of injuries became. In the present case, irrespective of whether
driving could be considered a particularly dangerous activity, the

Article 6 § 1 (Reasonable time) and Article 8 (Right to respect for one’s private and family
life, home and correspondence) below.
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applicant’s injuries were considered sufficiently severe as to amount to a
serious danger to his life so that Article 2 applied.

As to the content of the procedural obligation under Article 2,
the Court reiterated its general approach that, in circumstances of
life-threatening injuries inflicted unintentionally, the obligation only
required that the legal system afford a remedy in the civil courts and not
that a criminal investigation be opened, although this did not prevent
domestic law from providing recourse to a criminal investigation in such
circumstances. The Grand Chamber then gave further guidance. Where
it was “not clearly established from the outset” that death resulted from
an accident or other non-intentional act and where the hypothesis of
unlawful killing was at least arguable on the facts, Article 2 required that
a criminal investigation attaining a minimum level of effectiveness be
conducted in order to shed some light on the circumstances of death
or the life-threatening injuries, such investigation to be initiated by the
authorities as soon as they became aware of the accident. Once it was
established by that initial investigation that the death or life-threatening
injury was not intentional, the civil remedy would be regarded as
sufficient.

In the present case, a criminal investigation had been initiated and
was found by the Court not to be deficient. It could not therefore be said
that the legal system, as it applied in the present case, had failed to deal
adequately with the applicant’s case so that there had been no violation
of Article 2 of the Convention.

The scope of a State’s procedural obligation to cooperate with another
State investigating a murder committed within the latter’s jurisdiction
was the subject of the judgment in Romeo Castano v. Belgium3.

The applicants’ father was killed in a terrorist attack carried out by
ETA in Spain in 1981. Three persons were later convicted and sentenced.
A fourth, N.J.E., escaped justice and was living in Belgium. The Belgian
courts on two occasions refused to execute European arrest warrants
(EAWs) issued by the Spanish authorities in respect of N.J.E. Relying on
reports of the CPT (2012) and the UN Human Rights Committee (2015),
the Belgian courts expressed doubts as to whether the requesting State’s
regime of incommunicado detention as applied to persons suspected of
terrorism-related offences was compatible with the protection of N.J.E's
human rights.

35. Romeo Castario v. Belgium, no.8351/17,9 July 2019.
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The applicants alleged in the Convention proceedings that Belgium
was in breach of its obligations under Article 2 of the Convention
by preventing Spain from prosecuting N.J.E. The Court found for the
applicants. The judgment is noteworthy for the following reasons.

In the first place, the Court had to decide whether the applicants
came within the jurisdiction of Belgium ratione loci. The respondent
State had argued that there was no jurisdictional link between it and
the murder of their father. Belgium had never opened an investigation
of its own motion into the murder, and the fact that N.J.E. had fled to
Belgium and lived there was not sufficient to create such a link. The
Court disagreed. Importantly, it observed that although the Article 2
procedural obligation attached in principle to the Contracting State
within whose jurisdiction the death occurred, the existence of “special
features” could create a procedural obligation for a third Contracting
State, even if that State had not itself initiated an investigation into
the death (see, in this connection, Rantsev v. Cyprus and Russia®, as
confirmed in Glizelyurtlu and Others v. Cyprus and Turkey*’). It noted that
the following special features were present in the applicants’ case: N.J.E.
had fled to Belgium and lived there; Belgium and Spain had undertaken
to cooperate with each other on criminal matters within the framework
of the EAW; and Spain, acting within that framework, had requested
Belgium to surrender N.J.E. For the Court, those “special features”
meant that Belgium assumed a procedural obligation under Article 2
to cooperate with the Spanish authorities in their efforts to investigate
N.J.E's involvement in the murder of the applicants’ father on their
territory.

Secondly, as to the scope of Belgium’s procedural obligation to
cooperate, the Court drew heavily on the Grand Chamber’s reasoning
in paragraphs 232 to 236 of its judgment in Glizelyurtlu and Others
(paragraph 81 of the instant judgment), including the following
principle: the procedural obligation to cooperate will only be breached
in respect of a State required to seek cooperation if it has failed to trigger
the proper mechanisms for cooperation under the relevant international
treaties; and, in respect of the requested State, if it has failed to respond
properly or has not been able to invoke a legitimate ground for refusing
the cooperation requested under those instruments.

Thirdly, it is of particular interest that the Court had to address the
two highlighted issues in the context of the Council Framework Decision
of 13 June 2002 on the European arrest warrant and the surrender

36. Rantsev v. Cyprus and Russia, no. 25965/04, §§ 243-44, ECHR 2010 (extracts).
37. Glizelyurtlu and Others v. Cyprus and Turkey [GC], no. 36925/07, § 190, 29 January 2019.
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procedures between Member States — the relevant instrument of
cooperation in the instant case. Examining each of the issues in turn,
it found that Belgium had responded properly to Spain’s request for
cooperation. Importantly, it observed that the Belgian courts had not
applied “automatically and mechanically” the mutual-trust principle
underpinning the EAW system (see, in this connection, Avotins v. Latvia®®,
and Pirozzi v. Belgium??). Those courts had reflected on the possible risk
that N.J.Es Article 3 rights would be breached if she were to be held in
incommunicado detention following her surrender to Spain, and had
concluded that such arisk existed. Accepting that Article 3 considerations
could constitute a “legitimate ground” for refusing a request for
cooperation, the Court then examined the question whether there was
a sufficient factual basis to justify the domestic courts’ perceived risk of
ill-treatment. On that issue, it observed that the Belgian courts failed
to apprise themselves of the situation in Spain in 2016 regarding the
placement of terrorist suspects in incommunicado detention. In its view,
the courts should have used the most up-to-date information, rather
than relying on the 2012 CPT and the 2015 UNHRC reports. Furthermore,
it was significant that Belgium, like other countries, had in the past, and
without hesitation, surrendered suspected ETA members to Spain within
the framework of the EAW system. Importantly, Belgium had failed to
seek further information from Spain regarding the conditions under
which N.J.E. would be detained if surrendered. Such information would
have allowed the Belgian authorities better to assess whether there was
a real risk that N.J.E's Article 3 rights would be infringed in the event of
her surrender.

Prohibition of torture and inhuman or degrading
treatment and punishment (Article 3)

Applicability

In Nicolae Virgiliu Tdnase v. Romania*® the applicant had been involved

in a car accident on a public road and sustained life-threatening injuries.
The judgment is noteworthy because it clarifies whether, when

there has been a car accident causing life-threatening injuries, the

State’s procedural obligations are to be drawn from Articles 2, 3 or 8.

38. Avotinsv. Latvia [GC], no. 17502/07, § 116, 23 May 2016.

39. Pirozziv. Belgium, no. 21055/11, § 62, 17 April 2018.

40. Nicolae Virgiliu Tdnase v. Romania [GC], no.41720/13, 25 June 2019. See also under Article 2
(Applicability and Effective investigation) above, and Article 6 § 1 (Reasonable time) and
Article 8 (Right to respect for one’s private and family life, home and correspondence) below.
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The Grand Chamber declared the complaints under Articles 3 and 8
incompatible ratione materiae with the provisions of the Convention.
The Court’s findings were informed by two key elements: the incident
was unintentional and there was no suggestion of a failure by the State
to adopt an adequate legal framework to ensure safety and reduce risk
on the roads.

The Grand Chamber found that injury following an accident
which was the result of mere chance or negligence could not amount
to “treatment” to which the individual had been “subjected”. More
particularly, Article 3 treatment is “in essence, albeit not exclusively,
characterised by an intention to harm, humiliate or debase an individual,
by a display of disrespect for or diminution of his or her human dignity,
or by the creation of feelings of fear, anguish or inferiority capable of
breaking his or her moral and physical resistance”. No such elements
featured in the applicant’s case. Accordingly, while intention would
generally be only one of the elements relevant to the assessment of
the applicability of Article 3, a lack of intention in an accident context
would render Article 3 inapplicable. Considering this approach to be the
correct one, the Grand Chamber distanced itself from previous cases
where Article 3 had been applied to accidents due to the severity of the
injury sustained (Kraulaidis v. Lithuania*' and MazZukna v. Lithuania*?).

The Grand Chamber also found no violation of Article 3 as concerns
the manner in which the applicant had been treated by the investigating
authorities during the criminal investigation into the accident.

Inhuman or degrading treatment

The judgment in Nicolae Virgiliu Tdnase v. Romania® concerned a
car accident on a public road in which a person had sustained life-
threatening injuries.

A criminal investigation had been initiated and discontinued three
times, on the last occasion because it was time-barred. The applicant
was a civil party to those criminal proceedings. In the Convention
proceedings he complained of the manner in which the investigating
authorities had treated him. The Grand Chamber found no violation
of Article 3 as concerns the manner in which the applicant had been

41. Kraulaidis v. Lithuania, no. 76805/11, 8 November 2016.

42. Mazukna v. Lithuania, no.72092/12, 11 April 2017.

43. Nicolae Virgiliu Tdnase v. Romania [GC], no. 41720/13, 25 June 2019. See also under
Article 2 (Applicability and Effective investigation) and Article 3 (Applicability) above, and
Article 6 § 1 (Reasonable time) and Article 8 (Right to respect for one’s private and family
life, home and correspondence) below.
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treated by the investigating authorities during the criminal investigation
into the accident.

The Government had argued that the complaint under Article 3
concerning the manner in which the applicant had been treated by
the investigating authorities was incompatible ratione materiae. The
Grand Chamber did not agree and rejected this complaint as manifestly
ill-founded, thereby clarifying the Court’s case-law on the subject. The
approach, whereby the Court takes into account the manner in which
an investigation has been conducted in order to examine whether
that constituted inhuman treatment, had developed mainly in respect
of relatives of disappeared persons (Kurt v. Turkey*, Cakici v. Turkey®
and Varnava and Others v. Turkey*®). The judgment goes on to usefully
detail those other “exceptional situations” to which the Court has
extended that approach, including situations such as the detention and
deportation of an unaccompanied minor asylum-seeker (Mubilanzila
Mayeka and Kaniki Mitunga v. Belgium*’), allegations of sexual abuse in
a family environment (M.P. and Others v. Bulgaria®) and the removal of
tissue from a deceased'’s body (Elberte v. Latvia®).

In Tomov and Others v. Russia*®, the Court set out the criteria to be
met in order for the transport of prisoners to comply with Article 3.

The applicant prisoners complained of the inhuman and degrading
conditions in which they had been transported by road and rail and of
the lack of effective means of redress for their complaints. Of relevance
is the fact that the Court had already found in more than fifty judgments
against the respondent State that it was in breach of Article 3 on account
of prisoners’ transport conditions (acute lack of space, inadequate
sleeping arrangements, lengthy journeys, restricted access to sanitary
facilities, faulty heating and ventilation, etc.). In many of these cases
it had also found a breach of Article 13 because of the absence of an
effective remedy.

In the instant case, the Court once again found that there had been a
breach of Articles 3 and 13. It is noteworthy that the Court, with reference

44, Kurtv. Turkey, 25 May 1998, Reports of Judgments and Decisions 1998-III.

45. Cakiciv. Turkey [GC], no. 23657/94, ECHR 1999-IV.

46. Varnava and Others v. Turkey [GC], nos. 16064/90 and 8 others, ECHR 2009.

47. Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, no. 13178/03, ECHR 2006-XI.
48. M.P.and Others v. Bulgaria, no. 22457/08, 15 November 2011.

49, Elberte v. Latvia, no.61243/08, ECHR 2015.

50. Tomov and Others v. Russia, nos. 18255/10 and 5 others, 9 April 2019. See also under
Article 37 (Striking out) and Article 46 (Execution of judgments) below.
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to the approach taken by the Grand Chamber when dealing with prison
overcrowding in the case of Mursic v. Croatia®', outlined the approach it
would take in its consideration of transport-of-prisoners cases, thereby
sending a signal to the respondent State on how to bring its domestic
law into line with Article 3 standards.

With that in mind, the Court indicated among other factors that a
strong presumption of a violation would arise when detainees were
transported in conveyances offering less than 0.5 sg. m of space per
person. In the case of overnight travel by rail, every detainee had to have
his or her own place to sleep. It also set out a number of aggravating
considerations, including low ceiling height, restricted access to toilets
and to drinking water or food during long trips, and sleep deprivation. It
further set out a number of circumstances which, of themselves, would
not give rise to a violation of Article 3. It observed, for example, that
a short or occasional transfer (for example, one or two transfers, not
exceeding thirty minutes each) may not reach the threshold of severity
under Article 3 but more than one or two transfers would constitute a
“continuing situation” and their overall effect had to be assessed.

It is further significant that, on this occasion, and having regard to
the respondent State’s modest progress in the execution of its earlier
judgments, the Court decided to engage with the respondent State on
the urgent need for remedial action to deal with what it found to be a
structural problem relating to the inhuman conditions of transport of
prisoners.

Degrading treatment*?

The judgment in Rooman v. Belgium** concerned a mentally ill person
who was sentenced to a term of imprisonment and detained in a
psychiatric institution where the personnel could not communicate with
him in his native language (namely German, the only one of Belgium’s
three official languages that he spoke). Relying on Articles 3 and 5, the
applicant complained of not having received the appropriate psychiatric
treatment due to the unavailability of German-speaking therapists.

The judgment contains a comprehensive review of the Court's
case-law under Article 3 on the medical treatment of ill and vulnerable

51. Mursic v. Croatia [GC], no. 7334/13, 8§ 136-41, 20 October 2016.

52. See also, under Article 3 (Expulsion), llias and Ahmed v. Hungary [GC], no. 47287/15,
21 November 2019, and, under Article 5 § 1 (Deprivation of liberty), Z.A. and Others v. Russia
[GC], nos. 61411/15 and 3 others, 21 November 2019.

53. Rooman v. Belgium [GC], no. 18052/11, 31 January 2019. See also under Article 5§ 1 (e)
(Right to liberty and security — Persons of unsound mind) below.
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detainees. The Court also clarified the relationship between Articles 3
and 5 as regards the assessment of the adequacy of the medical
treatment. As regards communicating with foreign detainees
undergoing treatment for mental-health issues, the Court clarified its
case-law on the linguistic element with a view to assessing whether the
appropriate pysychiatric care had been provided.

Khan v. France®* concerned the obligation to protect unaccompanied
foreign minors exposed to degrading living conditions.

The applicant, an unaccompanied Afghan aged between 11 and 12,
spent almost seven months in conditions of squalor in the Calais region
in the hope of reaching England. It would appear that it was never his
intention to apply for asylum status in France. During this period, he lived
in makeshift huts in deplorable conditions alongside thousands of other
migrants trying to cross the English Channel. Individuals and families
living in the shanty towns which grew up in the Calais region lacked
among other things adequate shelter, security, food, basic hygiene and
access to healthcare. Non-governmental organisations eventually made
a successful application to a children’s judge on behalf of the applicant
(and other minors) to require the French authorities to take the applicant
into care. According to the authorities it proved impossible to enforce
this measure since the applicant did not contact them and he could not
be located. The applicant eventually succeeded in reaching England.
In the Convention proceedings he essentially contended that the
authorities had not done everything that could reasonably be expected
of them to ensure his welfare. The Court agreed and found that there
had been a breach of Article 3. The following aspects of the judgment
are noteworthy.

The applicant’s particular plight had not come to the authorities’
attention prior to the decision of the children’s judge. He was unknown
to the authorities up until that date. He had not sought asylum and
he had not been in immigration detention awaiting expulsion. The
applicant’s situation therefore differed from that of the applicant in
Rahimiv. Greece®, also an unaccompanied foreign minor. In that case, the
Court found a breach of Article 3 because the authorities had released
the applicant from immigration detention pending his expulsion
from the territory, effectively leaving him to fend for himself on the

54. Khan v. France, no. 12267/16, 28 February 2019.
55. Rahimiv. Greece, no. 8687/08, 5 April 2011.
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streets. Importantly, in the instant case the Court stressed the extreme
vulnerability of the applicant, a child living for months in precarious
conditions and at all times exposed to the threat of physical, including
sexual, violence. The authorities had not made sufficient efforts to
identify unaccompanied minors, such as the applicant, in the makeshift
encampments, although their presence there was well documented.
Importantly, the Court, as in other cases concerning migrants (see, for
instance, Muskhadzhiyeva and Others v. Belgium>¢; M.S.S. v. Belgium and
Greece®”; Rahimi, cited above; Kanagaratnam v. Belgium?®8; and Tarakhel v.
Switzerland*®), had regard in this connection to the findings of domestic
bodies (such as the Defender of Rights and the National Consultative
Commission on Human Rights) and international bodies (such as the
Special Representative of the Secretary General of the Council of Europe
on Migration and Refugees and UNICEF).

Furthermore, the Court was not persuaded that the authorities had
reacted decisively to the decision of the children’s judge. It accepted the
difficulties which faced them in identifying and locating the applicant
in the encampments and further accepted that those difficulties had
been compounded by the applicant’s lack of cooperation. However,
it remained the case that the focus of the case was the plight of a
vulnerable child exposed over several months to degrading, dangerous
and precarious living conditions. Even if the respondent State had
not created those conditions, it nevertheless had an obligation under
Article 3 to protect the applicant from being subjected to them.

Inhuman or degrading punishment

Marcello Viola v. Italy (no. 2)%° concerned a life prisoner who was required
to cooperate with the authorities in their fight against Mafia crime in
order to obtain a review of his sentence and a possibility of release.

The applicant was convicted in various trials for Mafia-related crimes,
including active leadership of a Mafia clan, kidnapping and murder. At the
close of the second trial, the court sentenced him to life imprisonment.
He alleged under Article 3 of the Convention that his life sentence was
neither de jure nor de facto reducible since the so-called “ergastolo
ostativo” regime was applied to him on account of the offences of which

56. Muskhadzhiyeva and Others v. Belgium, no. 41442/07, 19 January 2010.
57. M.S.S. v. Belgium and Greece [GC], no. 30696/09, ECHR 2011.

58. Kanagaratnamv. Belgium, no. 15297/09, 13 December 2011.

59. Tarakhel v. Switzerland [GC], no. 29217/12, ECHR 2014 (extracts).

60. Marcello Viola v. Italy (no. 2), no. 77633/16, 13 June 2019. See also under Article 46
(Execution of judgments) below.
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he was convicted. He argued that other categories of life prisoners had
the prospect of release when they had served twenty-six years of their
sentence, and benefited from a possibility of release in advance of that
term by demonstrating their suitability for reintegration into society.
Referring to the relevant provisions of the Criminal Code, the applicant
claimed that he could only work towards rehabilitation and thus enjoy
a review of his sentence - and a prospect of release - if he succeeded
in rebutting the statutory presumption that he no longer had any links
with the Mafia and was therefore no longer to be considered dangerous.
To do that, he contended, he had to cooperate with the authorities by
becoming an informant, thereby putting his and his family’s lives at risk
of reprisals.

The Court found for the applicant and held that there had been a
breach of Article 3 given that the sentencing regime applied to him
amounted to an excessive curtailment of his Convention right to a
review of his life sentence with the possibility of release. The judgment
is noteworthy given the manner in which the Court applied to the
circumstances of the applicant’s case the principles it had developed
in Vinter and Others v. the United Kingdom®', as summarised recently in
Murray v. the Netherlands®* and Hutchinson v. the United Kingdom®. In
Hutchinson, the Court observed (paragraph 43) among other things that

... respect for human dignity requires prison authorities to strive
towards a life sentenced prisoner’s rehabilitation ... It follows that
the requisite review must take account of the progress that the
prisoner has made towards rehabilitation, assessing whether such
progress has been so significant that continued detention can no
longer be justified on legitimate penological grounds ...

Importantly, the Court had due regard to the reasons which led the
legislator to place the onus on offenders such as the applicant to prove
to the authorities’ satisfaction that they had broken their links with the
Mafia, failing which they continued to be considered dangerous and
ineligible on that account for a review of their sentence. According
to the Government, the very nature of Mafia membership justified
the imposition of a requirement that a prisoner cooperate with the
authorities in the fight against Mafia-related crime as proof of his or her
rehabilitation, and the prisoner had a choice in the matter.

61. Vinter and Others v. the United Kingdom [GC], nos. 66069/09 and 2 others, ECHR 2013
(extracts).

62. Murray v. the Netherlands [GC], no. 10511/10, 26 April 2016.

63. Hutchinson v. the United Kingdom [GC], no. 57592/08, 17 January 2017.


http://hudoc.echr.coe.int/eng?i=001-122664
http://hudoc.echr.coe.int/eng?i=001-162614
http://hudoc.echr.coe.int/eng?i=001-170347

30 Case-law overview

The Court was not however persuaded that the choice between
cooperating and refusing to cooperate could be considered voluntary. It
referred in this connection to the applicant’s fears for his and his family’s
security if he were to provide assistance to the authorities. In addition,
it observed that it could not be excluded that a prisoner’s decision to
collaborate was in reality nothing more than an opportunistic move on
his or her part aimed at securing a sentence review, rather than signifying
a genuine resolve to put an end to his or her ties with the Mafia. The
Court was particularly concerned by the fact that the law did not afford
prisoners such as the applicant other ways of proving that they had
severed for good their links with the Mafia. It noted that the applicant
had successfully followed the reintegration-into-society programme
offered by the prison that, had he been an ordinary life prisoner, would
have entitled him to a five-year reduction of his sentence. However, by
refusing to cooperate with the authorities, the progress the applicant
had made while in prison could not be taken into consideration, with
the result that he was denied the possibility of demonstrating that
his continued imprisonment was no longer justified on legitimate
penological grounds.

Itis of interest that the Courtinits concluding remarks under Article 46
indicated that Italy should provide for the possibility of introducing a
review of the life sentence imposed on individuals sentenced under
the same regime as the applicant. Such review should take account of
the progress prisoners have made during their incarceration towards
their rehabilitation. The domestic authorities should assess on that
basis whether or not a particular prisoner has severed his or her links
with the Mafia, rather than automatically equating a failure to cooperate
with continuing dangerousness. Importantly, the Court stressed that
Article 3 required a prospect of release but not a right to be released if
the prisoner was deemed at the close of the review to still be a danger
to society.

Expulsion

llias and Ahmed v. Hungary® concerned the short-term confinement
of asylum-seekers in a land border transit zone and their subsequent
removal to a presumed-safe third country without examining their
asylum claims on the merits.

The applicants, Bangladeshi nationals, arrived in the transit zone
situated on the land border between Hungary and Serbia and applied
for asylum. Although their expulsion was ordered on the same day, they
spent twenty-three days in the transit zone pending examination of

64. lliasand Ahmedv. Hungary [GC], no.47287/15, 21 November 2019. See also under Article 5
§ 1 (Deprivation of liberty) below.
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those claims. Their asylum requests were rejected as inadmissible. The
domestic authorities considered Serbia to be a safe third country that
could examine their asylum requests on the merits. They were escorted
out of the transit zone and crossed the border back to Serbia, without
physical coercion. The Grand Chamber found a violation of Article 3 as
regards their expulsion to Serbia and no violation of this provision as
regards their conditions of confinement in the transit zone.

The Grand Chamber judgment is noteworthy because the Court,
drawing on M.S.S. v. Belgium and Greece®, has clarified the nature of the
duty of the expelling State when removing an asylum-seeker to a third
country without an examination on the merits of the asylum claim.

The Court began by observing that where a Contracting State seeks
to remove an asylum-seeker to a third country without examining
the asylum request on the merits, the State’s duty not to expose the
individual to a real risk of treatment contrary to Article 3 is discharged in
a different manner from that in cases of return to the country of origin.
In the latter situation the expelling authorities examine whether the
asylum claim is well founded and, accordingly, the alleged risks in the
country of origin. In the former situation, the main issue is the adequacy
of the asylum procedure in the receiving third country.

A State removing asylum-seekers to a third country may legitimately
choose not to deal with the merits of asylum requests; however, in that
case, it cannot know whether those persons risk treatment contrary to
Article 3 in the country of origin or are simply economic migrants not
in need of protection. Therefore, in all such cases, regardless of whether
the receiving third country is a member State of the European Union or
a State Party to the Convention, it is the duty of the removing State to
examine thoroughly whether or not there is a real risk of the asylum-
seeker being denied access, in the receiving third country, to an adequate
asylum procedure protecting him or her against refoulement, namely,
against being removed, directly or indirectly, to his or her country of
origin without a proper evaluation of the risks he or she faces from the
standpoint of Article 3. If it is established that the existing guarantees in
this regard are insufficient, Article 3 gives rise to a duty not to remove
the asylum-seekers to the third country concerned.

The Grand Chamber went on to clarify the questions by which
it would determine whether the removing State had fulfilled this
procedural obligation to assess the asylum procedures of a receiving
third State, namely:

(@) Whether the authorities of the removing State had taken into
account the available general information about the receiving third

65. M.S.S. v. Belgium and Greece [GC], no. 30696/09, ECHR 2011.
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country and its asylum system in an adequate manner and of their own
initiative; and

(b) Whether the applicants had been given a sufficient opportunity
to demonstrate that the receiving State was not a safe third country in
their particular case. In applying this test, the Court indicated that any
presumption that a particular country is “safe”, if it has been relied upon
in decisions concerning an individual asylum-seeker, must be sufficiently
supported at the outset by the above analysis.

Importantly, the Court specified that it is not its task to assess whether
there was an arguable claim about Article 3 risks in the country of origin,
this question only being relevant where the expelling State had dealt
with these risks. The Court thus distanced itself from its approach in
certain previous cases where it had included text mentioning that the
applicants’ claim about risks in their countries of origin were arguable,
even though the removing State in those cases had not examined them
on the merits.

On the facts of the present case, the Court found that Hungary had
failed to discharge its procedural obligation under Article 3 having
regard, in particular, to the fact that there was an insufficient basis for its
decision to establish a general presumption concerning Serbia as a safe
third country; that the expulsion decisions disregarded the authoritative
findings of the UNHCR as to a real risk of a denial of access to an effective
asylum procedure in Serbia and of a summary removal from Serbia
to North Macedonia and onward to Greece; and that the Hungarian
authorities had exacerbated the risks facing the applicants by inducing
them to enter Serbia illegally instead of negotiating an orderly return
with relevant guarantees.

The Grand Chamber also clarified an important issue concerning the
scope of cases before it in referral proceedings by finding that complaints
that had not been rejected as inadmissible or declared admissible by the
Chamber were considered to fall within the scope of the case before the
Grand Chamber.

Right to liberty and security (Article 5)

Deprivation of liberty (Article 5 § 1)

llias and Ahmed v. Hungary® concerned the short-term confinement of
asylum-seekers in a land border transit zone before their removal to a
third country.

66. llias and Ahmed v. Hungary [GC], no. 47287/15, 21 November 2019. See also under
Article 3 (Expulsion) above.


http://hudoc.echr.coe.int/eng?i=001-198760

Case-law overview 33

The applicants, Bangladeshi nationals, arrived in the transit zone
situated on the land border between Hungary and Serbia and applied
for asylum. Although their expulsion was ordered on the same day, they
spent twenty-three days in the transit zone pending examination of
those claims. The zone measured 110 sq. m and was fully guarded at all
times. Inside it, the applicants could spend time outdoors, communicate
with other asylum-seekers and receive visits. Their asylum requests were
rejected as inadmissible. The domestic authorities considered Serbia to
be a safe third country that could examine their asylum requests on the
merits. They were escorted out of the zone and crossed the border back
to Serbia, without physical coercion. The Grand Chamber rejected the
applicants’ complaints under Article 5 §§ 1 and 4 as incompatible ratione
materiae with the Convention provisions.

The Grand Chamber judgment is noteworthy in that the Court has, for
the first time, examined the applicability of Article 5 to the confinement
of asylum-seekers in a transit zone located on the land border between
two member States of the Council of Europe.

The Grand Chamber examined the question, in particular, whether
the confinement of the applicants in this land border transit zone
amounted to a restriction on liberty of movement or to a deprivation of
liberty. It set down the factors to be taken into account in this respect:
(a) the applicants’individual situation and their choices; (b) the applicable
legal regime of the respective country and its purpose; (c) the relevant
duration, especially in the light of the purpose and the procedural
protection enjoyed by applicants at the time of the events; and (d) the
nature and degree of the actual restrictions imposed on or experienced
by the applicants. The Grand Chamber found that Article 5 did not apply.
In particular, the applicants’ confinement did not exceed the maximum
duration set by domestic law or what was strictly necessary to verify
whether their wish to enter Hungary to seek asylum could be granted.
Furthermore, while their freedom of movement had been restricted to
a very significant degree (in a manner similar to that characteristic of
certain types of light-regime detention facilities), their liberty had not
been limited unnecessarily or to an extent or in a manner unconnected
to the examination of their asylum claims.

Importantly, the Court distinguished cases concerning confinement
in airport transit zones (notably, Amuur v. France®) from the present
case where it was in practice possible to walk to the border and cross
into Serbia, a country bound by the Geneva Convention Relating to the

67. Amuur v. France, 25 June 1996, Reports of Judgments and Decisions 1996-II.
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Status of Refugees. The applicants’ fears about forfeiting their asylum
claims in Hungary or deficiencies in the asylum procedures in Serbia
were not considered sufficient alone to render their stay involuntary
and to bring Article 5 into play. The Convention could not be read as
linking the applicability of Article 5 to a separate issue concerning the
authorities’compliance with Article 3. Where the sum of all other relevant
factors did not point to a situation of a de facto deprivation of liberty and
it was possible for asylum-seekers, without a direct threat to their life or
health known by or brought to the attention of the authorities at the
relevant time, to return to the third country they had come from - as
in the present case - Article 5 could not be seen as applicable to their
situation in a land border transit zone where they awaited the outcome
of their asylum claims because the authorities had not complied with
their separate duties under Article 3 of the Convention.

It is noteworthy that in Z.A. and Others v. Russia (see below), which
mainly concerned the confinement of asylum-seekers in an airport
transit zone, Article 5 was found to be applicable.

InZ.A. and Others v. Russia® the Court examined the question whether
the confinement of foreigners in an airport transit zone amounted to a
deprivation of their liberty.

Travelling independently from each other, the four applicants
entered Moscow’s Sheremetyevo Airport. While they did not arrive in
Russia because of a direct and immediate danger to their life or health,
their arrival was nonetheless involuntary — either because they had been
denied entry into a third country or because they had been deported to
Russia. After being denied entry into Russia, they unsuccessfully applied
for refugee status. In the meantime, they were held in the international
transit zone of the airport for periods ranging from five months to one
year and ten months, even though domestic rules granted asylum-
seekers the right to be placed in temporary accommodation facilities.
Although the applicants were largely left to their own devices within
the transit zone, the size of the area and the manner in which it was
controlled by the border guards meant that their freedom of movement
was significantly restricted.

68. Z.A. and Others v. Russia [GC], nos. 61411/15 and 3 others, 21 November 2019. See
also above llias and Ahmed v. Hungary, delivered on the same day, which concerned the
confinement of asylum-seekers in a land border transit zone for twenty-three days and
their subsequent removal to a third country presumed safe without an examination on the
merits of their asylum claims.
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The Grand Chamber considered that, on account of the absence
of a legal basis, their lengthy confinement in the airport transit area
amounted to a de facto deprivation of liberty. It found a violation of
Article 5 § 1 and of Article 3 on account of the authorities’ failure to take
care of their essential needs while so detained.

The judgment is noteworthy for the manner in which it addresses
the issues of applicability of, and compliance with, Article 5 § 1 in the
context of confinement of foreigners in airport transit zones.

(i) As a preliminary consideration, the Grand Chamber took the
opportunity to stress that the right to have one’s liberty restricted only in
accordance with the law and the right to humane conditions if detained
under State control are minimum guarantees that should be available to
those under the jurisdiction of all member States, despite the mounting
“migration crisis” in Europe.

(i) In order to determine the applicability of Article 5 § 1, the Grand
Chamber observed that it should proceed in a practical and realistic
manner having regard to present-day conditions and challenges.
Drawing upon its case-law concerning confinement in airport transit
zones (Amuur v. France®; Shamsa v. Poland’; Riad and Idiab v. Belgium™";
Mogos v. Romania’ Mahdid and Haddar v. Austria’; Nolan and K. v.
Russia’; and Gahramanov v. Azerbaijan™), the Grand Chamber set out
four factors to be taken into consideration when assessing whether a
measure of confinement of asylum-seekers amounts to a restriction on
liberty of movement or to a deprivation of liberty, whether in an airport
transit zone or, as the Grand Chamber noted, in reception centres for the
identification and registration of migrants. These factors are as follows:

(a) The applicants’ individual situation and their choices — whether
they had requested admission to the State voluntarily and of their own
initiative and whether they faced a direct and immediate danger to their
life or health were relevant considerations in this respect.

(b) The applicable legal regime of the respective country and its
purpose - in this respect, the Court pointed out that, absent other
significant factors, the situation of an individual applying for entry and
waiting for a short period for the verification of his or her right to enter

69. Amuur v. France, 25 June 1996, Reports of Judgments and Decisions 1996-III.
70. Shamsav. Poland, nos. 45355/99 and 45357/99, 27 November 2003.

71. Riad and Idiab v. Belgium, nos. 29787/03 and 29810/03, 24 January 2008.

72 Mogos v. Romania (dec.), no. 20420/02, 6 May 2004.

73. Mahdid and Haddar v. Austria (dec.), no. 74762/01, ECHR 2005-XIII (extracts).
74. Nolan and K. v. Russia, no. 2512/04, 12 February 2009.

75. Gahramanov v. Azerbaijan (dec.), no. 26291/06, 15 October 2013.
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cannot be described as a deprivation of liberty imputable to the State,
since in such cases the State authorities have undertaken vis-a-vis the
individual no other steps than reacting to his or her wish to enter by
carrying out the necessary verifications.

(c) The relevant duration, especially in the light of the purpose and
the procedural protection enjoyed by applicants at the time of the
events — importantly, the Court clarified that duration of itself should
not affect the Court’s analysis on the applicability of Article 5 in a
decisive manner, as long as the applicant’s stay in the transit zone did
not exceed significantly the time needed for the examination of an
asylum request and there were no exceptional circumstances. That is
particularly so where the individuals benefited, while the asylum claims
were pending, from procedural rights and safeguards against excessive
waiting periods. A domestic rule limiting the length of stay in the transit
zone is of significant importance in this regard.

(d) The nature and degree of the actual restrictions imposed on, or
experienced by, the applicants.

On the facts of the instant case, the Grand Chamber found that the
applicants had been deprived of their liberty within the meaning of
Article 5 having regard, in particular, to the lack of any domestic legal
provisions fixing the maximum duration of their stay; the largely irregular
character of their stay in the airport transit zone; the excessive duration
of such stay and considerable delays in the domestic examination of
their asylum claims; the characteristics of the area in which they had
been held; the control to which they had been subjected during the
relevant period of time; and the fact that the applicants had had no
practical possibility of leaving the zone.

(iii) As to the merits of their complaint under Article 5, and fully
conscious of the difficulties member States experience during periods of
massive arrivals of asylum-seekers at their borders, the Court indicated
how to comply with the lawfulness requirement of Article 5 in this
context. Subject to the prohibition of arbitrariness, this requirement
may be considered generally satisfied by a domestic legal regime that
provides, for example, for no more than the name of the authority
competent to order deprivation of liberty in a transit zone, the form of
the order, its possible grounds and limits, the maximum duration of the
confinement and, as required by Article 5 § 4, the applicable avenue of
judicial appeal.

The Court further specified that Article 5 § 1 (f) does not prevent
States from enacting domestic law provisions that formulate the
grounds on which such confinement can be ordered with due regard to
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the practical realities of a massive influx of asylum-seekers. In particular,
sub-paragraph 1 (f) does not prohibit deprivation of liberty in a transit
zone for a limited period on the ground that such confinement is
generally necessary to ensure the asylum-seekers’ presence pending
the examination of their asylum claims or, moreover, on the ground
that there is a need to examine the admissibility of asylum applications
speedily and that, to that end, a structure and adapted procedures have
been put in place at the transit zone.

As noted above, the finding of a violation of Article 5§ 1 in the present
case flowed from the absence of any legal basis for the applicants’
lengthy confinement in the transit zone.

Persons of unsound mind (Article 5§ 1 (e))

The judgment in Rooman v. Belgium™ concerned the applicant’s
deprivation of liberty in a psychiatricinstitute. Since this detention served
a dual role (social and therapeutic), the Court stated that “appropriate
and individualised treatment” was a condition of its lawfulness.

The applicant, a German-speaking Belgian national, was sentenced
for serious sexual and other offences. While in prison, he committed
further offences and, based on expert reports, his detention in a
psychiatric institution was ordered. Since 2004 he had therefore been
detained in a “social protection facility” (“EDS") in the French-speaking
region of Belgium: medical reports attested to a psychotic and paranoid
personality representing a danger to society. He complained, under
Articles 3 and 5, of the failure to provide him with the necessary
psychiatric treatment in the EDS. The Chamber found that the applicant’s
detention without appropriate treatment due to the unavailability of
German-speaking therapists for thirteen years (apart from some short
periods) violated Article 3. However, it also found that this lack of
treatment did not sever the link with the aim of his detention or render
his detention unlawful, so that there had been no violation of Article 5.

Further to the delivery of the Chamber judgment, in August 2017
fresh efforts were made to provide the applicant with treatment in
German. The Grand Chamber found a violation of Articles 3 and 5 given
the lack of treatment prior to August 2017 and no violation of those
Articles as regards the care proposed since then.

(i) The principal issue was whether Article 5 & 1 (e) had, in addition
to its social role of ensuring the protection of society, a therapeutic one
which required appropriate treatment to ensure the detention remained

76. Rooman v. Belgium [GC], no. 18052/11, 31 January 2019. See also under Article 3 (Degrading
treatment) above.
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lawful. In its earlier judgments (Winterwerp v. the Netherlands”, and
Ashingdane v. the United Kingdom?®), the Court had found that a right
to appropriate treatment could not be derived from Article 5 § 1 (e):
indeed, the former Commission stated that, while compulsory admission
to a psychiatric hospital had to fulfil a “dual function, therapeutic and
social’, the Convention dealt only with the social function of protection
in authorising the deprivation of liberty of a person of unsound mind
(Winterwerp v. the Netherlands™). Later, beginning with Aerts v. Belgium®,
the case-law began to recognise a link between the lawfulness of a
deprivation of liberty and the conditions of its execution so that it was
the treatment received, rather than the aim of the detention facility, that
was important®'. This led to a series of judgments against Belgium®
where the Court found the psychiatric wings of Belgian prisons
inappropriate for the lengthy detention of mentally ill persons as they
did not receive appropriate care and treatment for their conditions
and were thus deprived of any realistic prospect of rehabilitation. That
deficiency severed the necessary link with the purpose, and thus the
lawfulness, of the detention, leading to a violation of Article 5§ 1.

The Grand Chamber confirmed in the present case that, in the light of
these case-law developments and current international standards®:, the
deprivation of liberty contemplated by Article 5 § 1 (e) can be considered
to have a dual function: as well as the social function of protection
emphasised in Winterwerp and Ashingdane (both cited above), it also
has a therapeutic one so that the administration of “appropriate and
individualised treatment” to such a detainee has become a condition
of the lawfulness of that detention. The presence of “appropriate and
individualised treatment”is therefore the “essential part” of a decision as

77. Winterwerp v. the Netherlands, 24 October 1979, Series A no. 33.
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the human rights and dignity of persons with mental disorder.
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to whether a detaining facility is an appropriate one for such detention.
The treatment should aim to improve the individual’s condition and
reduce his dangerousness with a view to his release.

(ii) The Grand Chamber also clarified the relationship between
Articles 3 and 5 as regards the assessment of the adequacy of medical
treatment for mentally ill detainees. The question of a continued
link between the purpose of detention and the conditions in which
it is carried out (Article 5 § 1 (e)) and the question of whether those
conditions attain a particular threshold of gravity (Article 3) were
considered by the Grand Chamber to be of “differing levels of intensity”.
Accordingly, a finding of no violation of Article 3 does not automatically
lead to no violation of Article 5 § 1 and, equally, a care path that could
violate Article 3 could also result in a finding that there has been a
violation of Article 5 § 1 on the same grounds.

(iii) The applicant, who had legal capacity, had not been receptive
to the treatment plan offered since August 2017 and domestic law
prohibited its imposition. Drawing on Recommendation Rec(2004)10%,
the Grand Chamber confirmed that, while his disorder weakened his
discernment and rendered him vulnerable, this did not imply that
treatment was to be imposed. Rather, treatment was to be proposed,
thereby including the applicant as much as possible in developing
his care path and providing him with a choice of treatment. Having
regard to the significant efforts made by the authorities to provide the
applicant with access to treatment which was, on the face of it, coherent
and adapted to his situation, to the short period during which they had
an opportunity to implement these treatment measures (since August
2017), and to the fact that the applicant had not always been receptive
to them, the Grand Chamber was able to conclude that the treatment
available since August 2017 corresponded to the therapeutic aim of the
applicant’s compulsory confinement.

(iv) Finally, it was accepted that the applicant had not received
treatment because it was not available in German and it is interesting
to note how the Court dealt with this language issue under both
Articles 3 and 5, with a view to assessing its relevance in any future cases
concerning the provision of treatment to foreign detainees.

The Grand Chamber emphasised that the Convention did not
guarantee a detainee the right to treatment in his or her own language.
As regards Article 3, the question was whether, “in parallel with other
factors, necessary and reasonable steps were taken to guarantee

84. Recommendation Rec(2004)10, cited above.
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communication that would facilitate the effective administration of
appropriate treatment”. However, it was accepted that as regards
psychiatric treatment “the purely linguistic element could prove to
be decisive as to the availability or the administration of appropriate
treatment, but only where other factors [did] not make it possible to
offset the lack of communication” In the context of Article 5, the Social
Protection Board (which had committed the applicant to compulsory
confinement) had confirmed his right to speak, be understood and to
receive treatment in German, a national language in Belgium, so the
finding of a violation of Article 5 in the present case could be confined to
those very particular facts.

Speediness of review (Article 5 § 4)

The judgment in Aboya Boa Jean v. Malta® provided an answer to the
question whether procedural irregularities in the review of lawfulness
automatically result in a violation of Article 5 § 4.

The applicant was in immigration detention awaiting examination
of his asylum application (the Court found the detention to be justified
under Article 5 § 1 (f)). Under Maltese law an automatic review of
the lawfulness of immigration detention had to take place within
seven working days of an individual’s placement in detention, and the
review period could be extended by a further seven working days. In
the applicant’s case, and contrary to domestic-law requirements, the
automatic review was only carried out after a period of twenty-five
calendar days had elapsed. This was due to difficulties in convening the
Immigration Appeals Board within the first seven working days (and also
because the applicant had requested an adjournment when the Board
was ready to consider the case on the twentieth calendar day following
his detention, which was within the maximum domestic time-limit of
seven plus seven working days).

The applicant complained in the Convention proceedings that the
Article 5 § 4 procedure in his case had not been speedy because of the
breach of the statutory deadline obliging the Board to carry out an
automatic review of the lawfulness of his detention. The Court disagreed
and found that there had been no breach of Article 5 § 4.

The judgment is noteworthy as regards the treatment of the
nature and scope of Article 5 § 4 proceedings, the Court observing
in this connection that the forms of judicial review which satisfy the
requirements of Article 5 § 4 may vary from one domain to another “and
will depend on the type of deprivation of liberty in issue”. Importantly, it
pointed out (paragraph 76) that

85. Aboya Boa Jean v. Malta, no. 62676/16, 2 April 2019.
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[ilt is not excluded that a system of automatic periodic review of
the lawfulness of detention by a court may ensure compliance with
the requirements of Article 5 § 4 (see Megyeriv. Germany, 12 May
1992, § 22, Series A no. 237-A). ...

One such requirement is that a review must be speedy. On that
issue, and having regard to its case-law in this area, the Court observed
that the question whether the periods of time which elapse between
automatic periodic reviews complied with the speediness requirement
had to be determined in the light of the circumstances of each case,
bearing in mind the nature of the detention (for example, detention
after conviction, detention of persons of unsound mind, detention
pending expulsion or, as in the instant case, detention pending the
determination of an asylum request).

The Court then went on to address the impact of the procedural
irregularities identified above on the Article 5 § 4 proceedings.
Importantly, it stressed that although a deprivation of liberty may
be found to be unlawful under Article 5 § 1 because it was not “in
accordance with a procedure prescribed by law’, breaches of mandatory
procedural requirements did not of themselves give rise to a breach of
Article 5 § 4. The decisive question in the applicant’s case (he did not
contest the Board’s independence and impartiality or the fairness of the
proceedings) was whether the review satisfied the speediness test. It
observed on the facts of the applicant’s case (paragraph 80) that

... while under Article 5 § 1 detention which is not compliant with
domestic law induces a violation of that provision, a breach of time-
limits for automatic reviews established in law does not necessarily
amount to a violation of Article 5 § 4, if the proceedings by which
the lawfulness of an applicant’s detention were examined were
nonetheless decided speedily. The Court notes that, in the present
case, despite certain irregularities (the fact that the applicant did
not have his initial automatic review within seven working days of
the start of his detention as provided by domestic law, nor was this
period extended in line with the regular practice) the time which
elapsed until his first review, i.e. twenty running days — which due
to a postponement became twenty-five running days — cannot be
considered unreasonable.

Right to compensation (Article 5§ 5)

In Porchet v. Switzerland® the Court clarified its case-law on the concept
of compensation (“réparation”) within the meaning of Article 5 § 5

86. Porchet v. Switzerland (dec.), no. 36391/16, 8 October 2019.
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and, in particular, whether a reduction in sentence can be regarded as
“compensation”.

The applicant was arrested for endangering life and driving a vehicle
without a licence. He was placed in pre-trial detention in premises
intended for police custody and was held there for eighteen days
instead of the forty-eight hours authorised by law. The applicant was
subsequently sentenced to a term of thirty-five months’ imprisonment,
part of which was suspended. In order to compensate for the sixteen
days of detention in a police custody cell, the Criminal Court granted
him a reduction in sentence of eight days. In the proceedings before the
Swiss Federal Court and this Court, the applicant argued that he had a
right under Article 5 § 5 to monetary compensation for his detention,
which had been in breach of Article 5 § 1 of the Convention.

The Court held that the application was incompatible ratione
personae with the provisions of the Convention.

This decision is noteworthy because the Court has made clear that
the concept of “compensation” within the meaning of Article 5 § 5 is not
to be understood solely in financial terms.

While the existing case-law was relatively sparse, some aspects were
of relevance to this case:

- The Commission had previously found that, although the right
to compensation under Article 5 § 5 was primarily financial, it could be
broader in scope (Bozano v. France®). As to the amount, Article 5 § 5
did not guarantee a right to a certain amount of compensation (see, for
instance, Jeronovics v. Latvia®®);

- Applying, by analogy, its case-law concerning compliance with
the reasonable-time requirement from the standpoint of Article 6 § 1
(Chraidi v. Germany®) and Article 5 § 3 (S¢ensnovicius v. Lithuania®,
and Chraidi, cited above) and the case-law concerning conditions of
detention contrary to Article 3 (Stella and Others v. Italy®'), the Court
noted that a reduction in sentence could constitute compensation
within the meaning of Article 5 § 5 on condition, firstly, that it was
explicitly granted to afford redress for the violation in question and,
secondly, that it had a measurable and proportionate impact on the
sentence served by the person concerned (ibid., and, conversely, Wfoch
v. Poland (no. 2)%?).

87. Bozano v. France, no. 9990/82, Commission decision of 15 May 1984, Decisions and
Reports 34, pp. 119, 131.

88. Jeronovics v. Latvia (dec.), no 547/02, 10 February 2009.

89. Chraidiv. Germany, no. 65655/01, § 24, ECHR 2006-XIl.

90. Scensnovitius v. Lithuania, no. 62663/13, § 92, 10 July 2018.

91. Stella and Others v. Italy (dec.), no. 49169/09, §§ 59-60, 16 September 2014.

92. Wtoch v. Poland (no. 2), no. 33475/08, § 32, 10 May 2011.
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Accordingly, the Court held that, in view of the fact that the national
authorities had acknowledged the violation in question and had afforded
redress comparable to just satisfaction as provided for under Article 41
of the Convention (Cocchiarella v. Italy®®), the applicant could no longer
claim to be a victim of a violation of Article 5 § 5 of the Convention.

PROCEDURAL RIGHTS

Right to a fair hearing in civil proceedings (Article 6 § 1)

Applicability

In Altay v. Turkey (no. 2)°* the Court ruled that oral communication
between a lawyer and his or her client was a matter which falls within
the notion of “private life” and is a “civil” right.

The applicant was serving a life sentence. Since September 2005 he
had had to conduct his consultations with his lawyer in the presence
of a prison officer. The measure was imposed by a court when it was
discovered that the lawyer had acted in a manner incompatible with
the standards of her profession by trying to send the applicant reading
material which did not relate to his defence rights. The applicant alleged
that the restriction of the privacy of his consultations with his lawyer
was incompatible with his rights under Article 8 and that the domestic
proceedings in which he had attempted to challenge this measure
had not complied with the fairness requirements of Article 6 § 1 since,
among other things, he had not been afforded an oral hearing. The
Court agreed on both counts.

The judgment is noteworthy in that the Court ruled for the first time
that an individual’s oral communications with his or her lawyer in the
context of legal assistance fallx within the scope of private life since the
purpose of such interaction is to allow that individual to make informed
decisions about his or her life.

It is also noteworthy that the Court’s view of the nature of the
lawyer-client relationship weighed heavily in its assessment of whether
the applicant could rely on the civil limb of Article 6 to complain
of the fairness of the proceedings which he brought to challenge
the restriction. The Government argued that the restriction on the
consultation with his lawyer was a preventive measure imposed in the
interests of maintaining order and security within the prison and was
therefore of a public-law nature. The Court did not agree and replied in
the following terms (paragraph 68):

93. Cocchiarella v. Italy [GC], no. 64886/01, § 72, ECHR 2006-V.
94. Altayv. Turkey (no. 2), no.11236/09, 9 April 2019. See also under Article 8 (Private life) below.
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... To begin with, the Court finds it appropriate to refer to its findings
under Article 8 of the Convention, namely that the lawyer-client
confidentiality is privileged and that oral communication with a
lawyer falls under the notion of “private life". Thus the substance
of the right in question, which concerns the applicant’s ability to
converse in private with his lawyer, is of a predominately personal
and individual character, a factor that brings the present dispute
closer to the civil sphere. Since a restriction on either party’s ability
to confer in full confidentiality with each other would frustrate
much of the usefulness of the exercise of this right, the Court
concludes that private-law aspects of the dispute predominate
over the public-law ones.

The Court’s conclusion on the applicability of the civil limb of
Article 6 in the applicant’s case can be viewed as complementary to its
existing case-law in which the Court has held in respect of proceedings
instituted in the prison context that some restrictions on prisoners’
rights fall within the sphere of “civil rights” (De Tommaso v. Italy®>; Enea v.
Italy®%; and Ganci v. Italy®’).

The Court’s reasoning on the merits of the Article 6 complaint
contains an interesting review of the case-law on the right to an oral
hearing in the context of civil proceedings. In the applicant’s case, it
found that there were no exceptional circumstances which justified
dispensing with an oral hearing in the impugned proceedings.

Reasonable time

In Nicolae Virgiliu Tanase v. Romania®® the Court set out the procedural
obligations on a State following a car accident in which an individual
sustains life-threatening injuries.

The applicant was in a car accident on a public road and sustained
life-threatening injuries. A criminal investigation was initiated and
discontinued three times, on the last occasion because it was time-
barred. The applicant was a civil party to those criminal proceedings. The
Court found Article 2 to be applicable but that it had not been breached,
that there was no need also to examine the effectiveness of the
investigation under Article 13, and that the length of the investigation

95. De Tommaso v. Italy [GC], no. 43395/09, § 147, 23 February 2017.

96. Enealv. Italy [GC], no.74912/01, § 119, ECHR 2009.

97. Ganciv. Italy, no. 41576/98, §§ 20-26, ECHR 2003-XI.

98. Nicolae Virgiliu Tdnase v. Romania [GC], no. 41720/13, 25 June 2019. See also under
Article 2 (Applicability and Effective investigation) and Article 3 (Applicability and Inhuman
or degrading treatment) above, and Article 8 (Right to respect for one’s private and family
life, home and correspondence) below.
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did not exceed the reasonable-time requirement set down by Article 6
of the Convention.

In the present case, a criminal investigation had been initiated and
was found by the Court not to be deficient. It could not therefore be
said that the legal system, as it applied in the present case, failed to
deal adequately with the applicant’s case so that there had been no
violation of Article 2 of the Convention. Interestingly, and having
found that the length of the investigation (over eight years) had not
affected its effectiveness (Mustafa Tung¢ and Fecire Tung v. Turkey®), the
Grand Chamber examined this length issue separately under Article 6
(Frydlender v. France'®), finding that it did not give rise to a violation of
the reasonable-time requirement contained therein.

Presumption of innocence (Article 6 § 2)

In the decision in Carrefour France v. France™' the Court ruled on the
principle that punishment should only be applied to the offender in
relation to the merger of one company into another.

Proceedings were brought against a subsidiary of the applicant
company for anti-competitive practices. While the proceedings were
under way, the applicant company decided to wind up its subsidiary
without liquidating the business, thus taking it over as a going concern
with all assets and liabilities. The applicant company thus replaced the
merged company in respect of all its pending contracts and became
the employer of its staff. Subsequently, in the competition proceedings,
the applicant company was ordered to pay a civil fine of 60,000 euros
in respect of acts imputable to its former subsidiary, whose business
it had continued. The applicant company appealed, arguing that this
fine breached the principle that punishment should only be applied
to the offender. The Court of Cassation dismissed its appeal, taking the
view that, as the merger had resulted in the economic and functional
continuity of the former company, a judgment against the surviving
company in respect of infringements committed in the context of the
merged company’s activity was not incompatible with that principle.
The Court dismissed the application as manifestly ill-founded.

The decision is noteworthy as it was the first time that the Court had
examined, in the light of the principle that punishment should only
be applied to the offender, the specific situation of a merger of one

99. Mustafa Tung and Fecire Tung v. Turkey [GC], no. 24014/05, § 225, 14 April 2015.
100. Frydlender v. France [GC], no. 30979/96, § 43, ECHR 2000-VII.
101. Carrefour France v. France (dec.), no. 37858/14, 1 October 2019.
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company into the other, with the economic and functional continuity of
the merged company.

The Court had previously had occasion to deal with this principle
when examining the compatibility with Article 6 § 2 of a judgment
against heirs who had been given fines of a criminal nature for acts of
tax fraud that had been imputed to the deceased (E.L., R.L. and J.O.-L.
v. Switzerland%%; A.P, M.P. and T.P. v. Switzerland'®; see also, for similar
questions, Estate of Nitschke v. Sweden'%; Silickiené v. Lithuania'®; and
Lagardere v. France'®). Under Article 7, refusing to pierce the corporate
veil of legal personality, the Grand Chamber has relied on that principle
to find against the confiscation of the applicant companies’ property
for acts engaging the criminal liability of their directors (G..E.M S.r.l. and
Others v. Italy'®).

In the present case, the Court found that the imposition of a civil
fine on the applicant company, on account of competition-distorting
acts committed by the merged company prior to the merger, had not
breached the principle that punishment should only be applied to the
offender.

The Court observed that in the event of the merger of one company
into another, the business of the merged company, with all its assets and
liabilities, passed to the surviving company and its shareholders became
shareholders of the latter. The economic activity that had formerly been
carried on by the merged company, and which had constituted its core
business, was thus continued by the company benefiting from the
operation. As a result of the continuity from one company to another,
the merged company was not really “another”in relation to the surviving
company.

In other words, the situation brought about by the merger of
one company into the other, entailing the economic and functional
continuity of the merged company, constitutes an exception to the
principle that punishment should only be applied to the offender.

The Court emphasised, like the Advocate General at the Court of
Cassation, that an unconditional application of the principle in this
context could render nugatory the economic liability of legal entities,

102. E.L, RL.and J.O--L. v. Switzerland, 29 August 1997, Reports of Judgments and Decisions
1997-V.

103. A.P, M.P.and T.P.v. Switzerland, 29 August 1997, Reports of Judgments and Decisions 1997-V.
104. Estate of Nitschke v. Sweden, no.6301/05, § 52, 27 September 2007.

105. Silickiené v. Lithuania, no. 20496/02, § 51, 10 April 2012.

106. Lagardérev. France, no. 18851/07,§ 77,12 April 2012.

107. G.LEM.S.r.l. and Others v. Italy [GC], nos. 1828/06 and 2 others, 28 June 2018.
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which would be able to evade any pecuniary sanctions merely through
operations such as mergers. The choice made in French law was therefore
driven by the imperative of ensuring the effectiveness of pecuniary
sanctions, which would be negated by the systematic application to
legal entities of the principle that punishment should only be applied
to the offender. The Court further noted that the approach of EU law
in the field of competition law was similar, being driven by the same
concerns: to avoid companies evading the Commission’s sanctions by
the mere fact that they had taken on a new identity following legal or
organisational changes; and to ensure the effective implementation of
the competition rules.

Defence rights (Article 6 § 3)

Adequate time and facilities for the preparation

of his defence (Article 6 § 3 (b))

Sigurdur Einarsson and Others v. Iceland™® concerned a situation where
the defence had been denied access to a mass of data and involvement
in its electronic sifting by the prosecution when the latter was gathering
relevant information for investigation.

The applicants occupied senior positions in a bank that collapsed in
the wake of the 2008 banking crisis in Iceland. They were prosecuted for
breach of trust or market manipulation and found guilty. Their defence
was given access to the documents included in the investigation file, as
well as to the material selected from that file and presented to the trial
court. However, the applicants complained that the defence had not
been given access to the vast amount of data collected indiscriminately
by the prosecution and not included in the investigation file, comprising
the particular category of data “tagged” as a result of searches using the
Clearwell e-Discovery system. Furthermore, they maintained that the
defence had been unable to have a say in the prosecution’s electronic
sifting of that data and had been denied the possibility of carrying out a
Clearwell search in order to identify evidence that could potentially be
exculpatory.

The judgment is noteworthy in three respects.

Firstly, it clarifies the content of the right to have adequate facilities
for the preparation of the defence with regard to a vast volume of
unprocessed material collected indiscriminately by the prosecution
and a priori not relevant to the case. For the Court, the data in question

108. Sigurdur Einarsson and Others v. Iceland, no. 39757/15, 4 June 2019.
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were more akin to any other evidence which might have existed but
had not been collected by the prosecution at all than to evidence of
which the prosecution had knowledge but which it refused to disclose
to the defence. Since the prosecution had in fact not been aware of
what the content of the mass of data was, and to that extent it had not
held any advantage over the defence, the denial of access to such raw
data was not a situation of withholding evidence or “non-disclosure” in
the classic sense.

Secondly, regarding the processing or sifting of such raw
material by the prosecution, the Court specified the nature of the
procedural safeguards which should be in place so as to guard
against the concealment of information of relevance to the defence.
The Court stressed that a possibility of a review by a court was an
important safeguard in determining whether access to data should
be ensured. Also, an important safeguard in a sifting process would
be to ensure that the defence was provided with an opportunity to
be involved in the laying-down of the criteria for determining what
might be relevant to the case. In particular, concerning access to
the intermediate results of such sifting, for instance to the “tagged”
data in question in the instant case, the Court emphasised that it
would have been appropriate for the defence to have been afforded
the possibility of conducting a search for potentially exculpatory
evidence and that any refusal to allow the defence to have further
searches of the “tagged” documents carried out would in principle
raise an issue under Article 6 § 3 (b).

Finally, it is of interest that the Court took into account the
following factors when assessing the overall fairness of the
proceedings in issue:

— whether the applicants had pointed to any specific issue which
could have been clarified by further searches;

— whether the applicants had formally sought a court order for
access to the mass of data collected by the prosecution or for further
searches to be carried out;

- whether they had suggested further investigative measures —
such as a fresh search using specific keywords.

In the instant case, the Court found no breach of Article 6 §§ 1
and 3 (b) because the lack of access to the data in question was not
such that the applicants had been denied a fair trial overall, since they
had not provided any specification of the type of evidence they had
been seeking and, importantly, it was open to them to seek a judicial
review.
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Other rights in criminal proceedings

No punishment without law (Article 7)

Parmak and Bakir v. Turkey'® was about the retroactive application of
more lenient changes to substantive criminal law and whether a broad
interpretation of domestic law was “reasonably foreseeable”.

In 2006 the applicants were convicted of membership of a terrorist
organisation (they had met each other, disseminated flyers and
possessed illegal periodicals and a manifesto). They were convicted
under the Prevention of Terrorism Act (Law no. 3713), which was in
force at the time of the impugned activities in 2002. This Law described
“terrorism” as any act committed by means of pressure, force and
violence, terror, intimidation, oppression or threat, with one or more
of the listed political or ideological aims. The domestic courts also took
into account the amended 2003 version of the Law, which narrowed
the definition of “terrorism” by including the use of force and violence
as well as other cumulative conditions. The domestic courts found
that “force and violence” should be interpreted broadly and include
situations where violence, although not used in the ordinary physical
sense, was adopted as the goal of an organisation, as in the applicants’
case. This requirement of “force and violence” was therefore found to be
satisfied in their case because the texts which they had disseminated/
possessed were so objectionable as to amount to “moral coercion” of the
public. The Court found that there had been a violation of Article 7 of the
Convention.

() The judgment is noteworthy because the Court has, for the
first time, indicated that the principle recognised in Scoppola v.
Italy (no. 2)'" - the need to apply retroactively an intervening and
more lenient criminal penalty - also extends to intervening favourable
changes to substantive law. Indeed, in the present case, the Turkish
courts had taken into account the new 2003 Law, in conjunction with
its original version applicable in 2002, so the main issue for the Court
was to assess the compatibility with Article 7 of the domestic courts’
interpretation of those provisions in convicting the applicants.

(i) This assessment is of interest because of the manner in which the
Court examined whether the domestic courts’ broad interpretation of
domestic law was “reasonably foreseeable” for the purposes of Article 7
§ 1 of the Convention. The Court applied a two-tier test.

109. Parmak and Bakir v. Turkey, nos. 22429/07 and 25195/07, 3 December 2019.
110. Scoppola v. Italy (no. 2) [GC], no. 10249/03, § 109, 17 September 2009.
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In the first place, it had regard to whether the interpretation in
question was the “resultant development of a perceptible line of case-
law”. There appeared to have been no comparable case in which an
association had been deemed to be a terrorist organisation on the sole
basis of the nature of its written declarations and in the absence of
violent acts attributable to it. Nor were there any examples of domestic
case-law that made use of the concept of “moral coercion” in the context
of terrorist offences.

Secondly, it assessed whether the “application of the law in broader
circumstances was nevertheless consistent with the essence of the
offence” of membership of a terrorist organisation and, in particular,
whether the text could be said to reasonably imply the concept of
“moral coercion” In this regard, the fact that law-makers had chosen to
single out the use of violence as a necessary element of the crime of
terrorism in the later 2003 version of the Law supported the conclusion
that actual violence or the intent to use such violence was central to the
definition of the offence. Moreover, the Turkish Court of Cassation had
clarified that, when assessing for the first time whether an organisation
could be classified as terrorist, the domestic courts had to examine
thoroughly the nature of the organisation, its purpose, whether it had
adopted an action plan or similar operational measures and whether it
had resorted to violence, or there was a credible threat to use violence,
in pursuing that action plan. However, while the domestic courts had
held that the organisation in question had not engaged in any violent
acts or armed attacks, they had not addressed the question whether,
beyond the mere proclamation of certain goals, it had adopted an
action plan or any concrete preparatory steps for such a purpose. They
had therefore failed to demonstrate that the cumulative elements of
the offence of membership of a terrorist organisation, as construed by
the Court of Cassation, were present in the applicants’ cases. It was clear
that the applicants had been convicted because of the political ideas
and aspirations expressed in some of the documents found to be the
product of the organisation in question.

The Court concluded that the domestic courts had chosen to
exercise their judicial discretion in an expansive manner by adopting an
interpretation that had been inconsistent with both prevailing national
jurisprudence and the essence of the offence as defined by national
law. While noting the difficulties and challenges associated with the
fight against terrorism, the Court found that the domestic courts had
infringed the reasonable limits of acceptable judicial clarification
contrary to the guarantees of Article 7.
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Right not to be tried or punished twice (Article 4 of Protocol No. 7)

In Mihalache v. Romania™" the Court set out the criteria for determining
whether a decision constitutes an “acquittal” or a “conviction” and
whether it is “final”.

The prosecution discontinued the criminal proceedings against the
applicant for refusal to undergo biological testing to determine his blood
alcohol level and imposed an administrative fine instead. The applicant
did not contest that decision within the twenty-day time-limit laid down
in domestic law and paid the fine. A few months later, considering that
the administrative fine had been inappropriate, the higher-ranking
prosecutor’s office set aside the decision. The applicant was committed
for trial and sentenced to a suspended term of one year’s imprisonment.

The applicant complained in the Convention proceedings that he
had been tried and convicted twice for the same offence, in breach of
Article 4 § 1 of Protocol No. 7. He also submitted that the reopening
of the proceedings against him had not been in conformity with the
criteria set out in Article 4 § 2. The Grand Chamber found a breach of
Article 4 of Protocol No. 7.

The judgment is noteworthy in four respects:

(i) The Court has, for the first time, defined the scope of the
expression “acquitted or convicted” and laid down general criteria in this
regard.

Firstly, judicial intervention is unnecessary for a decision to be
regarded as an “acquittal” or a “conviction”. Whereas the French version
of Article 4 of Protocol No. 7 provides that the person concerned must
have been “acquitté ou condamné par un jugement’, the English version
requires the person to have been “finally acquitted or convicted”
The Court observed, however, that what matters in any given case is
that the decision has been given by an authority participating in the
administration of justice in the national legal system concerned, and
that that authority is competent under domestic law to establish and,
as appropriate, punish the unlawful behaviour of which an individual
has been accused. The fact that the decision does not take the form of a
judgment cannot call into question the accused’s acquittal or conviction,
since such a procedural and formal aspect cannot have a bearing on the
effects of the decision.

Secondly, in order to determine whether a particular decision
constitutes an “acquittal” or a “conviction”, the Court will consider the
actual content of the decision and assess its effects on the applicant’s

111. Mihalache v. Romania [GC], no. 54012/10, 8 July 2019.
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situation, in particular, whether his or her “criminal” responsibility has
been established following an assessment of the circumstances of the
case by an authority vested by domestic law with decision-making
power enabling it to examine the merits of a case. The finding that there
has been a determination as to the merits of a case will depend on the
progress of the proceedings. In this respect, the Court may take into
account the following factors:

- whether a criminal investigation has been initiated after an
accusation has been brought against the person in question;

— whether the victim has been interviewed;

- whether the evidence has been gathered and examined by the
competent authority;

- whether a reasoned decision has been given on the basis of that
evidence; and

- whether a penalty has been ordered as a result of the behaviour
attributed to the person concerned.

(i) The Court also clarified the criteria to be taken into account in
determining whether a decision is “final’, deciding to interpret this
term autonomously where this is justified by sound reasons. In order
to decide whether a decision is “final” within the meaning of Article 4
of Protocol No. 7, it must be ascertained whether it is subject to an
“ordinary remedy’, that is, a remedy with a clear scope and procedure,
available to the parties within a specified time-limit and thus satisfying
the principle of legal certainty.

In the instant case, significantly, the Court did not question the
possibility for a higher-ranking prosecutor’s office to examine of its
own motion, in the context of hierarchical supervision, the merits
of decisions taken by a lower-level prosecutor’s office. However, a
possibility to reopen the proceedings and reconsider the merits of a
decision without being bound by any time-limit did not constitute an
“ordinary remedy”. Only the remedy allowing the applicant to challenge
the fine within twenty days was an “ordinary” one. Since the applicant
did not avail himself of that remedy, the decision imposing a fine on him
had become “final’, within the autonomous Convention meaning of the
term, on the expiry of the twenty-day time-limit, that is, well before the
higher-ranking prosecutor’s office exercised its discretion to reopen the
criminal proceedings.

(iii) The Court also clarified that the conditions permitting the
reopening of a case within the meaning of the exception set out in
Article 4 § 2 of Protocol No. 7, such as the emergence of new or newly
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discovered facts or the discovery of a fundamental defect in the previous
proceedings, are alternative and not cumulative conditions.

(iv) Finally, the Court fleshed out the concept of “fundamental
defect” within the meaning of Article 4 § 2 of Protocol No. 7. Only a
serious violation of a procedural rule severely undermining the integrity
of the previous proceedings can serve as the basis for reopening them
to the detriment of the accused, where he or she has been acquitted of
an offence or punished for an offence less serious than that provided for
by the applicable law. Consequently, in such cases, a mere reassessment
of the evidence on file by the public prosecutor or the higher-level court
would not fulfil that criterion. However, in situations where a reopening
of proceedings might work to the advantage of the accused, the nature
of the defect must be assessed primarily in order to ascertain whether
there has been a violation of the defence rights and therefore an
impediment to the proper administration of justice.

Right to an effective remedy (Article 13)''?

Ulemek v. Croatia"® concerned the relationship between preventive and
compensatory remedies for conditions of detention that breach Article 3
of the Convention.

The applicant served his prison sentence in two detention facilities
in Croatia: Zagreb Prison and Glina State Prison. The circumstances of
detention in each facility differed in terms of the prison regime applicable
and the conditions of detention. As to the conditions of detention
in Zagreb Prison, the applicant did not avail himself of the preventive
remedy before the prison administration and/or the sentence-execution
judge (which the Court had already found to be effective). As to the
conditions in Glina State Prison, the applicant did use that remedy
but, once his complaints were dismissed, he failed to complain to the
Constitutional Court, which remedy the Court had already found to be
an additional required step in the process of exhausting the preventive
remedy for conditions of detention in Croatia. However, after his release
from Glina State Prison, the applicant began a civil action for damages
for allegedly inadequate conditions in both facilities. When that action
was unsuccessful, he complained to the Constitutional Court which
examined the overall period of his confinement in the two detention
facilities and dismissed his complaint on the merits. The applicant

112. See also under Article 3 (Inhuman or degrading treatment) Tomov and Others v. Russia,
nos. 18255/10 and 5 others, 9 April 2019.
113. Ulemek v. Croatia, no. 21613/16, 31 October 2019 (not final).
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mainly complained under Articles 3 and 13 of the inadequate conditions
of his detention in both prisons and of a lack of an effective remedy in
that regard.

The case is noteworthy because it examines the relationship
between preventive and compensatory remedies for inadequate
conditions and, in particular, it explores whether using the preventive
remedy could/should condition access to the compensatory one. In so
doing, it provides a useful overview of the Court’s case-law on remedies
for conditions of detention.

(i) In examining whether the present applicant had exhausted
domestic remedies, as well as his complaint under Article 13, the Court
distinguished between cases where it had not found that the domestic
system provided for an effective preventive remedy (in which case use
of a compensatory remedy after release was sufficient) and cases where
it had already found that both remedies existed. In this latter respect,
the Court reasoned as follows:

86. [Flrom the perspective of the State’s duty under Article 13, the
prospect of future redress cannot legitimise particularly severe
suffering in breach of Article 3 and unacceptably weaken the legal
obligation on the State to bring its standards of detention into
line with the Convention requirements ... Thus, given the close
affinity of Articles 13 and 35 § 1 of the Convention, it would be
unreasonable to accept that once a preventive remedy has been
established from the perspective of Article 13 - as a remedy found
by the Court to be the most appropriate avenue to address the
complaints of inadequate conditions of detention — an applicant
could be dispensed from the obligation to use that remedy before
bringing his or her complaint to the Court ...

87. Thus, normally, before bringing their complaints to the Court
concerning the conditions of their detention, applicants are first
required to use properly the available and effective preventive
remedy and then, if appropriate, the relevant compensatory remedy.

The Court accepted that there might be instances in which the use
of an otherwise effective preventive remedy would be futile in view of
the brevity of the detention in inadequate conditions so that the only
viable option would be a compensatory remedy, although, and as borne
out by the relevant principles of the Court’s case-law, the compensatory
remedy should normally be used within six months of the end of the
allegedly inadequate conditions of detention.

In the present case, and given that the Constitutional Court (the
highest court in the State), had examined the merits of the applicant’s
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complaints of inadequate conditions of detention for the overall period
of his confinement in both prisons, the Court did not consider that
his complaints could be dismissed for a failure to exhaust domestic
remedies. It also found his complaint under Article 13 to be manifestly
ill-founded, confirming its case-law as to the existence of effective
preventive and compensatory remedies for inadequate conditions of
detention in Croatia.

(i) As to the extent to which the above principles indicate the
manner in which preventive and compensatory remedies for inadequate
prison conditions could/should be organised within the meaning of
Article 13, and are to be exhausted for the purposes of Article 35 § 1, the
Court observed that, for the purposes of the latter provision, the above-
noted findings were without prejudice to the possibility for domestic
legal systems to provide for different arrangements as regards the use
of remedies (namely, a State might not condition the compensatory
remedy on exhaustion of the preventive one) and to provide for a
longer statutory time-limit for the use of the compensatory remedy, in
which case the use of the remedy is assessed according to the relevant
domestic arrangements and time-limits.

In this regard, it is worth noting that, while the remedies adopted
following certain pilot/lead cases have already been examined by the
Court in follow-up decisions/judgments (in, for example, Torreggiani
and Others v. Italy™; Stella and Others v. Italy'®; Varga and Others v.
Hungary'%; Domjdn v. Hungary''’; Shishanov v. the Republic of Moldova'%;
Draniceru v. the Republic of Moldova™®; Neshkov and Others v. Bulgaria™;
and Atanasov and Apostolov v. Bulgaria''), the remedies developed
following other pilot/lead cases have yet to be reviewed by the Court
in a follow-up case (for example, Ananyev and Others v. Russia'??, and
Rezmives and Others v. Romania'?).

114. Torreggiani and Others v. Italy, nos. 43517/09 and 6 others, 8 January 2013.

115. Stella and Others v. Italy (dec.), no. 49169/09, 16 September 2014.

116. Varga and Others v. Hungary, nos. 14097/12 and 5 others, 10 March 2015.

117. Domijdn v. Hungary (dec.) no. 5433/17, 14 November 2017.

118. Shishanov v. the Republic of Moldova, no. 11353/06, 15 September 2015.

119. Draniceru v. the Republic of Moldova (dec.), no. 31975/15, 12 February 2019.

120. Neshkov and Others v. Bulgaria, nos. 36925/10 and 5 others, 27 January 2015.

121. Atanasov and Apostolov v. Bulgaria (dec.), nos. 65540/16 and 22368/17, 27 June 2017.
122. Ananyev and Others v. Russia, nos. 42525/07 and 60800/08, 10 January 2012.

123. Rezmives and Others v. Romania, nos. 61467/12 and 3 others, 25 April 2017.


http://hudoc.echr.coe.int/eng?i=001-115937
http://hudoc.echr.coe.int/eng?i=001-115937
http://hudoc.echr.coe.int/eng?i=001-146873
http://hudoc.echr.coe.int/eng?i=001-152784
http://hudoc.echr.coe.int/eng?i=001-152784
http://hudoc.echr.coe.int/eng?i=001-179045
http://hudoc.echr.coe.int/eng?i=001-157400
http://hudoc.echr.coe.int/eng?i=001-191541
http://hudoc.echr.coe.int/eng?i=001-150771
http://hudoc.echr.coe.int/eng?i=001-175974
http://hudoc.echr.coe.int/eng?i=001-108465
http://hudoc.echr.coe.int/eng?i=001-173351

56 Case-law overview

OTHER RIGHTS AND FREEDOMS

Right to respect for one’s private and family
life, home and correspondence (Article 8)

Applicability

The judgment in Nicolae Virgiliu Tanase v. Romania'* is noteworthy
because it clarifies whether, when there has been a car accident
causing life-threatening injuries, the State’s procedural obligations are
to be drawn from Articles 2, 3 or 8. The Court’s findings were informed
by two key elements: the incident was unintentional and there was
no suggestion of a failure by the State to adopt an adequate legal
framework to ensure safety and reduce risk on the roads.

As to Article 8, the Grand Chamber reiterated that the positive
obligations on a State to protect the physical and psychological integrity
of an individual in the sphere of relations between private individuals
were subject to a threshold requirement (Denisov v. Ukraine'®) and,
further, that private life does not extend to activities which are of an
essentially public nature (Friend and Others v. the United Kingdom'%).
Against that background, it outlined the particular elements of this case
which rendered Article 8 inapplicable: driving was an essentially public
activity; any risk was minimised by traffic regulations ensuring safety;
and it did not concern a situation (such as violent acts or healthcare)
where the State’s positive obligation to protect physical or psychological
integrity had been previously engaged. There was therefore no
“particular aspect of human interaction or contact” which could attract
the application of Article 8 of the Convention.

The complaint under Article 8 was therefore declared incompatible
ratione materiae with the provisions of the Convention.

Private life

In response to the first request for an advisory opinion under Protocol
No. 16 to the Convention, from the French Court of Cassation, the Court

124. Nicolae Virgiliu Tdnase v. Romania [GC], no. 41720/13, 25 June 2019. See also under
Article 2 (Applicability and Effective investigation), Article 3 (Applicability and Inhuman or
degrading treatment) and Article 6 § 1 (Reasonable time) above.

125. Denisov v. Ukraine [GC], no. 76639/11, 25 September 2018.

126. Friend and Others v. the United Kingdom (dec.), nos. 16072/06 and 27809/08, 24 November
20009.
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delivered its opinion'” in April 2019. The issue under consideration was
the private life of a child born of surrogacy abroad and the recognition
of the legal relationship between that child and the intended mother
who has no genetic link to the child.

In Lépez Ribalda and Others v. Spain'® the Court developed its
case-law concerning employees’ right to respect for their private life
in the workplace and the limits of the employer’s right to conduct
video-surveillance.

The applicants worked as cashiers and sales assistants in a
supermarket. In order to investigate certain stock losses that had been
noted, their employer decided to install surveillance cameras. Some of
the cameras, positioned to film the shop’s entrances and exits, were in
plain sight, while others, directed towards the tills and the checkout
areas, were hidden. Domestic law provided a formal and explicit
statutory framework which obliged a person responsible for a video-
surveillance system, even in a public place, to give prior information to
the persons being monitored by the system. However, the applicants
were only notified about the cameras that were visible and not about
those that were hidden; some of the applicants could potentially have
been filmed throughout their working day. The video-surveillance lasted
for ten days and ceased when video-footage showed that the applicants
had been stealing items. They were dismissed on the basis of the video-
recordings in question.

The Grand Chamber found that there had been no violation of
Article 8 of the Convention.

The judgment is noteworthy because it transposes the principles set
down in Bdrbulescu v. Romania'® to an employer’s video-surveillance
measures in the workplace, some of those principles having been drawn
from the earlier decision in Képke v. Germany'*, a factually similar case
to the present one.

In so doing, the Grand Chamber set down the following factors which
must be taken into account when assessing the competing interests and
proportionality of such video-surveillance measures:

127. Advisory opinion concerning the recognition in domestic law of a legal parent-child
relationship between a child born through a gestational surrogacy arrangement abroad and the
intended mother [GC], request no. P16-2018-001, French Court of Cassation, 10 April 2019.
See also under Article 1 of Protocol No. 16 (Advisory opinions) below.

128. Lépez Ribalda and Others v. Spain [GC], nos. 1874/13 and 8567/13, 17 October 2019.
129. Bdrbulescu v. Romania, no. 61496/08, 5 September 2017 (extracts).

130. Kdpke v. Germany (dec.), no 420/07, 5 October 2010.
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() Whether the employee has been notified of the possibility of
video-surveillance measures being adopted by the employer and of
the implementation of such measures — while in practice employees
may be notified in various ways, depending on the particular factual
circumstances of each case, the notification should normally be clear
aboutthe nature of the monitoring and be given prior to implementation.

It is of significance that the Court emphasised that this requirement
of transparency and the ensuing right to information are fundamental in
nature, particularly in the context of employment relationships, where
the employer has significant powers with regard to employees and any
abuse of those powers should be avoided. Therefore, only an overriding
requirement, relating to the protection of significant public or private
interests, could justify the lack of prior information.

On the other hand, the Court pointed out that the provision of
information to the individual being monitored and its extent constitute
just one of the criteria to be taken into account in order to assess the
proportionality of a measure of this kind in a given case. However, if such
information is lacking, the safeguards deriving from the other criteria
will be “all the more important”.

(i) The extent of the monitoring by the employer and the degree of
intrusion into the employee’s privacy — in this connection, any limitations
in time and space and the number of people who have access to the
results should be taken into account, as well as the level of privacy in the
area being monitored.

Importantly, as regards the latter factor, the Court clarified that the
expectation of privacy that an employee could reasonably have is very
high in places that are private by nature, such as toilets or cloakrooms,
where heightened protection, or even a complete ban on video-
surveillance, is justified. It remains high in closed working areas such as
offices. It is manifestly lower in places that are visible or accessible to
colleagues or, as in the present case, to the general public.

(iii) Whether the employer has provided legitimate reasons to justify
monitoring and the extent thereof — the more intrusive the monitoring,
the “weightier” the justification required.

The Court specified that it could not accept that, generally speaking,
the slightest suspicion of misappropriation or of any other wrongdoing
on the part of employees might justify the installation of covert video-
surveillance by the employer. It is the existence of a reasonable suspicion
that serious misconduct has been committed and the extent of the
losses identified that might constitute weighty justification. This is all
the more so in a situation where the smooth functioning of a company is
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endangered, not just by the suspected misbehaviour of one employee,
but rather by the suspicion of concerted action by several employees, as
this creates an atmosphere of mistrust in the workplace.

(iv) Whether it would have been possible to set up a monitoring
system based on less intrusive methods and measures - in this
connection, there should be an assessment in light of the particular
circumstances of each case as to whether the aim pursued by the
employer could have been achieved through a lesser degree of
interference with the employee’s privacy.

(v) The consequences of the monitoring for the employee subjected
to it — account should be taken, in particular, of the use made by the
employer of the results of the monitoring and whether such results had
been used to achieve the stated aim of the measure.

(vi) Whether the employee has been provided with appropriate
safeguards, especially where the employer’s monitoring operations
are of an intrusive nature - such safeguards may include the provision
of information regarding the installation and extent of the monitoring
to the employees concerned or staff representatives, a declaration of
such a measure to an independent body or the possibility of making a
complaint.

The Grand Chamber emphasised that these factors must be applied
taking into account the specificity of the employment relations and the
development of new technologies, which may enable measures to be
taken that are increasingly intrusive into the private life of employees.

On the facts of the case, the Grand Chamber found that the
intrusion into the applicants’ privacy had not attained a high degree of
seriousness and that the considerations justifying the video-surveillance
had been weighty. Having regard also to the significant safeguards
provided by the Spanish legal framework, including other remedies
that the applicants had not used, the Grand Chamber concluded that
the national authorities had not failed to fulfil their positive obligations
under Article 8 of the Convention such as would overstep their margin
of appreciation.

In the judgment in Mifsud v. Malta'®', the Court examined the obliga-
tion to provide a genetic sample in paternity proceedings.

The applicant was approximately 88 years of age when a woman
(who was approximately 55 years of age at the time and believed the

131. Mifsudv. Malta, no. 62257/15, 29 January 2019.
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applicant to be her father) began a civil action to obtain an order for a
paternity test for, it was later accepted, moral and financial reasons. He
defended the proceedings and the civil courts transferred the matter to
the constitutional courts. Despite the mandatory nature of the domestic
provision in question, those courts carried out a detailed review of the
facts and, notably, of the competing interests involved before deciding
to order the test.

The applicant complied, took the test, which confirmed he was the
father, and the court ordered the amendment of the woman’s birth
certificate. The applicant complained under Article 8 of being required
to undergo the paternity test. The Court concluded that there had been
no violation of the Convention.

Most applications concerning paternity tests are brought by putative
daughters or sons seeking to establish the identity of their parents, or
by putative parents seeking to disavow or determine paternity. Such
applications are therefore brought by the plaintiffs in the domestic
proceedings.

This is the first time the Court has dealt with a complaint by a
defendant in domestic proceedings on whom a paternity test was
imposed and, in finding no violation, the first time the Court has accepted
that one can indeed be compelled to give a genetic sample in disputed
paternity proceedings. The question for the Court was whether the
domestic courts asked the right questions and carried out an adequate
balancing of the competing interests involved (the bodily integrity and
privacy of the father versus the moral and financial interest of the child
in knowing her biological reality). The Court found (paragraph 77) that

in the present case, by ordering the applicant to undergo a DNA
test, after having carried out the requisite balancing exercise of the
interests at stake, in judicial proceedings in which the applicant
participated via counsel of his choice and in which his rights of
defence were respected on a par with those of his adversary, the
domestic courts struck a fair balance between the interests of
X. to have paternity established and that of the applicant not to
undergo the DNA tests.

Given the existence in Maltese law of a mandatory requirement,
the present judgment did not address the question of any positive
obligation on a State to put in place such mandatory tests so that the
position remains that outlined in Mikuli¢ v. Croatia'*%: the protection of
third parties may preclude their being compelled to undergo medical

132. Mikuli¢ v. Croatia, no. 53176/99, ECHR 2002-I.
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testing of any kind and a system with no means to compel an alleged
father to undergo a DNA test could be considered compatible with the
obligations deriving from Article 8.

It remains nevertheless interesting to note the reasoning of the
Court in the present judgment. In particular, the Court observed that
Article 8 did not “as such prohibit recourse to a medical procedure in
defiance of the will of a suspect, or in defiance of the will of a witness, in
order to obtain evidence” and that such methods - including, the Court
noted, in the civil sphere — were “not in themselves contrary to the rule
of law and natural justice”. The Court went on to point out the “particular
importance” in such cases of the legitimate aim of fulfilling the State’s
positive obligations arising under Article 8 vis-a-vis a child (seeking to
discover the biological reality of his or her birth).

7

In Beghal v. the United Kingdom'* the Court ruled on the authorities
stop, search and questioning powers at border controls pursuant to ter-
rorism legislation.

The applicant was a French national, ordinarily resident in the United
Kingdom. She visited her husband, also a French national, in a prison
in Paris where he was awaiting trial on terrorism charges. On her return
to the United Kingdom, the applicant was stopped by border officials
at the airport. Acting pursuant to powers granted under Schedule 7
of the Terrorism Act 2000, exercisable in respect of persons passing
through United Kingdom ports of entry and exit, the officials informed
the applicant that they needed to speak to her to establish if she might
be “a person concerned in the commission, preparation or instigation of
acts of terrorism”. She was further informed that she was not suspected
of being a terrorist and that she was not under arrest. The applicant and
her luggage were searched. The applicant refused to answer most of
the questions put to her. After about two hours, she was told that she
was “free to go” The applicant was subsequently charged with, among
other offences, wilfully failing to comply with a duty under Schedule 7
by refusing to answer questions. The Supreme Court ultimately rejected
the applicant’s challenge to the measures applied to her™4.

133. Beghal v. the United Kingdom, no. 4755/16, 28 February 2019.

134. Schedule 7 had been amended before the Supreme Court’s examination of the applicant’s
appeal. The amending legislation, adopted in 2014, provided for more stringent safequards.
The Supreme Court considered the applicant’s complaints in the light of the amended
Schedule 7 power.
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In the Convention proceedings the applicant complained among
other things that the exercise of the above-mentioned Schedule 7
powers breached her rights under Article 8 of the Convention. The Court
agreed with the applicant, finding that, in the absence of adequate
safeguards, the interference with her rights was not “in accordance with
the law”. The following points are noteworthy.

In the first place, the Court accepted (and the Government conceded)
that there had been an interference with the applicant’s right to respect
for her private life. Significantly, the Court distinguished the applicant’s
situation from “the search to which passengers uncomplainingly submit
at airports” (Gillan and Quinton v. the United Kingdom'*), finding that the
Schedule 7 powers exercised in the applicant’s case were clearly wider
than the immigration powers to which travellers might reasonably
expect to be subjected.

Secondly, the Court situated its analysis of the impugned powers
in the context of the legitimate need of States to combat international
terrorism and the importance of controlling the international movement
of terrorists, reiterating that States enjoy a wide margin of appreciation
when it comes to matters of national security. Importantly, it stressed
that ports and border controls will inevitably provide a crucial focal
point for detecting and preventing the movement of terrorists and/or
foiling terrorist attacks.

Thirdly, and crucially, it found that the safeguards provided by
domestic law at the time the applicant was stopped were insufficient
to curtail the Schedule 7 powers so as to offer her adequate protection
against arbitrary interference with her right to respect for her private life.
It highlighted the very broad discretion afforded to the authorities in
deciding if and when to exercise the powers (see above for the manner
in which the applicant was stopped). It is of some significance that the
Court did not consider that the absence of a requirement of reasonable
suspicion that a person was in some way involved in terrorism by itself
rendered the exercise of the powers in the applicant’s case unlawful
within the meaning of Article 8 § 2. It noted for example that guidance
had been provided to examining officers which attempted to clarify
when they could exercise their discretion to stop particular individuals.
Nevertheless, the Court found that, at the time the applicant was
stopped, the Schedule 7 scheme could not be considered Convention-
compliant for the following reasons:

i) persons could be examined for up to a maximum of nine hours

and were compelled to answer questions put to them without the

right to have a lawyer present;

135. Gillan and Quinton v. the United Kingdom, no. 4158/05, § 64, ECHR 2010 (extracts).
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ii) the absence of any obligation on the part of the examining
officer to show “reasonable suspicion” would appear to have made it
difficult for persons to have the lawfulness of the decision to exercise
the Schedule 7 power judicially reviewed;

iii) although the use of the powers was subject to independent
oversight by the Independent Reviewer of Terrorism Legislation,
it did not appear to the Court that such oversight was capable of
compensating for the otherwise insufficient safeguards applicable to
the operation of the Schedule 7 regime.

In Altay v. Turkey (no. 2)'¢ the Court ruled that oral communication
between a lawyer and his or her client is a matter which falls within the
notion of “private life”.

The applicant was serving a life sentence. Since September 2005 he
had had to conduct his consultations with his lawyer in the presence
of a prison officer. The measure was imposed by a court when it was
discovered that the lawyer had acted in a manner incompatible with
the standards of her profession by trying to send the applicant reading
material which did not relate to his defence rights. In the Convention
proceedings the applicant alleged that the restriction of the privacy of
his consultations with his lawyer was incompatible with his rights under
Article 8. The Court agreed.

The judgment is noteworthy in that the Court ruled for the first time
that an individual’s oral communications with his or her lawyer in the
context of legal assistance falls within the scope of private life since the
purpose of such interaction is to allow that individual to make informed
decisions about his or her life. Significantly, it observed in this connection
(paragraph 49):

... More often than not the information communicated to the
lawyer involves intimate and personal matters or sensitive issues.
It therefore follows that whether it be in the context of assistance
for civil or criminal litigation or in the context of seeking general
legal advice, individuals who consult a lawyer can reasonably expect
that their communication is private and confidential.

The Court had regard to its earlier case-law under Article 8,
in particular regarding the privileged nature of the lawyer-client
relationship in the context of correspondence between a prisoner and

136. Altay v. Turkey (no. 2), no. 11236/09, 9 April 2019. See also under Article 6 § 1 (Right to
a fair hearing in civil proceedings - Applicability) above.
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his lawyer. It will be recalled that in its judgment in Campbell v. the
United Kingdom', the Court saw no reason to distinguish between
the different categories of correspondence with lawyers. It observed
that, whatever their purpose, they concerned matters of a private and
confidential character. Importantly, in the instant case (paragraph 51)
the Court observed that

this principle applies a fortiori to oral, face-to-face communication
with a lawyer. It therefore follows that in principle oral
communication as well as correspondence between a lawyer and
his or her client is privileged under Article 8 of the Convention.

Although the right to confidential communications with a lawyer
is not absolute, any interference with that right has to be justified in
accordance with the requirements of the second paragraph of Article 8.
In the applicant’s case the Court found that the impugned restriction
failed to satisfy the “in accordance with the law” test. It noted that the
domestic court had imposed the restriction in response to the lawyer’s
attempt to send reading material to the applicant that was not related to
the rights of the defence. However, the interception of correspondence
solely because it did not relate to the rights of the defence was not
provided for in the law relied on by the domestic court as a ground for
restricting the confidentiality of consultations with a lawyer. For the
Court, the manner of interpretation and application of the relevant law
to the circumstances of the applicant’s case was manifestly unreasonable
and thus not foreseeable within the meaning of Article 8 § 2.

The protection of private life in the case of misidentification of a
person shown in a photograph was examined for the first time in the
decision in Vucina v. Croatia .

A lifestyle magazine with nationwide distribution published a
photograph of the applicant attending a popular music concert. The
caption to the picture wrongly identified the applicant as the wife of the
then mayor of the city where the concert was taking place. The applicant
brought a civil action against the publisher of the magazine, seeking
damages in respect of the erroneous labelling of her photograph. She
argued, inter alia, that, given the controversial public profile of the
mayor, she had experienced a series of small but unpleasant incidents
after the publication. The domestic courts ultimately dismissed her
claim, stating that the facts of the case were not such as to warrant

137. Campbell v. the United Kingdom, 25 March 1992, § 46, Series A no. 233.
138. Vucina v. Croatia (dec.), no. 58955/13, 31 October 2019.
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awarding pecuniary compensation. In particular, since the name of
the mayor’s wife had not been mentioned in a negative context, and
since she was not perceived by the public as a controversial figure, the
impugned error in the caption to the photograph did not amount to a
breach of the applicant’s personality rights.

The case is noteworthy in two respects.

(i) It is the first case where the alleged violation of the positive
obligations arising under Article 8 of the Convention concerned the
misidentification of a person shown in a photograph published, rather
than from the publication of the picture itself (for a recent outline of the
general principles concerning an individual’s right to the protection of
his or her image, see Lépez Ribalda and Others v. Spain'%).

(i) In addition, the Court applied the threshold-of-seriousness test
to the question of the applicability of Article 8 ratione materiae and,
notably, to the question of the consequences for the applicant’s privacy
and honour/reputation, an approach set down in Denisov v. Ukraine'®
in the context of an employment dispute. The Chamber listed a series
of factors by which to determine the effect on the present applicant:
the manner in which the photograph was obtained; the nature of the
publication; the purpose for which the photograph was used and how
it could be used subsequently; and the consequences of publication of
the photograph for the applicant (factors inspired by the case of Couderc
and Hachette Filipacchi Associés v. France, cited in the draft decision).

Having applied these criteria, the Court concluded that, while
the erroneous misidentification might have caused some distress to
the applicant, the level of seriousness associated with the erroneous
labelling of her photograph and the inconvenience that she had suffered
did not give rise to an issue under Article 8, whether in the context of the
protection of her image or her honour and reputation. Consequently,
Article 8 did not apply to the facts of the case, and the application was
found to be incompatible ratione materiae with the provisions of the
Convention.

Family life

Strand Lobben and Others v. Norway'** concerned shortcomings in the
decision-making process that resulted in the adoption of a vulnerable
child by foster parents.

139. Lépez Ribalda and Others v. Spain [GC], nos. 1874/13 and 8567/13, § 89, 17 October 2019.
140. Denisov v. Ukraine [GC], no. 76639/11, § 92, 25 September 2018.

141. Couderc and Hachette Filipacchi Associés v. France [GC], no. 40454/07, §§ 86-87, ECHR
2015 (extracts).

142. Strand Lobben and Others v. Norway [GC], no. 37283/13, 10 September 2019.
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The applicants were a mother and her son. Four days after the son
was born, both moved to a parent-child institution. Three weeks later
the mother withdrew her agreement to stay in the institution and, as a
result of serious concerns expressed by the institution as to her ability
to provide basic care to her son, he was placed in foster care as an
emergency measure. When making a full care order, the courts limited
the mother’s access to her son to six two-hour visits every year, which
was subsequently reduced to four two-hour visits. Approximately three
years later, and contrary to her wishes, the mother was deprived of her
parental responsibility and the foster parents were authorised to adopt
her son. The domestic courts found that particularly weighty reasons
existed for consenting to the proposed adoption. While the mother’s
general situation had improved (she had married and had a baby
daughter for whom she appeared to be able to care), she would not be
sufficiently able to understand the special-care needs of her son, whom
several experts had described as a vulnerable child who needed a lot of
quiet, security and support, and adoption would give the son, who was
attached to his foster parents, a sense of security.

The Grand Chamber found that there had been a violation of Article 8
of the Convention.

The Grand Chamber judgment is noteworthy for the manner
in which the principles — developed in Olsson v. Sweden (no. 1)'%,
Johansen v. Norway'** and K. and T. v. Finland'* — have been applied to
the present case, in particular, the principles concerning the positive
obligation to take measures to facilitate family reunification as soon as
reasonably feasible, an obligation which weighs on the authorities with
progressively increasing force from the beginning of the period of care,
subject always to it being balanced against the duty to consider the best
interests of the child.

The principal issue for the Grand Chamber was whether the decision-
making process, leading to the withdrawal of parental responsibility
and to adoption, had been conducted so as to ensure that all views and
interests of the applicants were taken into account and whether it had
been accompanied by safeguards that were commensurate with the
gravity of the interference and the seriousness of the interests at stake.
In finding fault with the decision-making process and thus a violation of
Article 8 of the Convention, the Grand Chamber identified a number of
shortcomings.

143. Olsson v. Sweden (no. 1), 24 March 1988, Series A no. 130.
144. Johansen v. Norway, 7 August 1996, Reports of Judgments and Decisions 1996-I1.
145. K.and T.v. Finland [GC], no. 25702/94, ECHR 2001-VII.


http://hudoc.echr.coe.int/eng?i=001-57548
http://hudoc.echr.coe.int/eng?i=001-58059
http://hudoc.echr.coe.int/eng?i=001-59587

Case-law overview 67

In the first place, the Grand Chamber found that the domestic
authorities did not perform a genuine balancing exercise between
the interests of the child and those of his biological family, but rather
focused on the child’s interests without seriously contemplating any
possibility of the child’s reunification with his biological family. It was
noted, for example, that contact sessions had been intended as a means
of keeping the child familiar with his roots rather than facilitating his
future return to the care of his biological mother. The manner in which
those contact arrangements had been organised was found not to have
been particularly conducive to allowing the applicants to bond freely
with one another and, while the contact sessions had often not gone
well, little was done to explore alternative arrangements.

Secondly, the assessment of the mother’s caring skills, a factor
of central importance for the domestic courts, was considered to
have been flawed in a number of ways. The relevant expert reports,
ordered during earlier stages of the proceedings, dated from two years
previously when the impugned decision had been taken. Only one of
those reports had actually been based on observations of the interplay
between the applicants, and then on only two occasions. In any event,
only limited evidence could be drawn from the sparse contact that had
taken place between the applicants during the child’s placement in
foster care. In addition, the authorities had not considered the potential
significance of the mother’s new family situation (her marriage and the
birth of her second child). The lack of a fresh expert examination in these
circumstances had substantially limited the factual assessment of her
caring skills at the material time.

Thirdly, the domestic courts’ reasoning in respect of the child’s
special needs and vulnerability had been insufficient, having regard to
the seriousness of the interests at stake. In particular, it had not been
explained how the son’s vulnerability still persisted despite the fact that
he had lived in foster care since the age of three weeks. Moreover, there
had been barely any analysis of the nature of his vulnerability, beyond a
brief description by experts that he was easily stressed and needed a lot
of quiet, security and support.

The judgment in Guimon v. France'® concerned the refusal to allow
a prisoner convicted of terrorist offences to leave prison under escort in
order to pay her respects to her recently deceased father.

146. Guimon v. France, no. 48798/14, 11 April 2019.


http://hudoc.echr.coe.int/eng?i=001-192616

68 Case-law overview

The applicant, a member of the terrorist organisation ETA, had been
in detention for eleven years for serious terrorist offences when she
requested escorted leave in order to travel to a funeral home to pay
her respects to her recently deceased father. She had not seen him for
five years, since he had not been able to visit her in prison due to his ill
health and the fact that the prison was very far away. The applicant had
submitted her request for prison leave promptly, leaving the authorities
six days in which to organise an escort. Her request was refused for
logistical reasons, as were all her appeals.

The case is interesting in that it adds to and clarifies the case-law
concerning prison leave under escort in order to attend funerals (Pfoski
v. Poland; Kubiak v. Poland'®; and Kanalas v. Romania'*), transposing
the relevant principles of the proportionality analysis to the terrorism
context.

The Court concluded that there had been no violation of Article 8.

It noted that, according to the judicial authorities, the escort
arrangements needed to be particularly robust, given the applicant’s
criminal profile (she was serving several prison sentences for acts of
terrorism and continued to assert her membership of ETA); the context
in which the leave would have to be organised (returning a convicted
Basque activist to the Basque Country, where she had much support);
and factual considerations such as the geographical distance of
almost 650 km.

The Court saw no reason to question the Government’s assertion that
the time available had been insufficient to arrange an escort comprising
officers specially trained in the transfer and supervision of a prisoner
convicted of terrorist offences and to organise the prior inspection of
the premises. The refusal had not, therefore, been disproportionate to
the legitimate aims pursued, which were to prevent the risks of escape
and disturbance of public order, to ensure public safety, and to prevent
disorder and crime.

Prohibition of discrimination (Article 14)

Article 14 taken in conjunction with Article 1 of Protocol No. 1

The judgment in J.D. and A v. the United Kingdom'® concerned the
test to be applied as regards the justification for a measure of social

147. Ptoskiv. Poland, no. 26761/95, 12 November 2002.

148. Kubiak v. Poland, no. 2900/11, 21 April 2015.

149. Kanalas v. Romania, no. 20323/14, 6 December 2016.

150. J.D.and Av. the United Kingdom, nos. 32949/17 and 34614/17, 24 October 2019 (not final).
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and economic policy (“very weighty reasons” or “manifestly without
reasonable foundation”).

The two applicants were social-housing tenants. Following a change
to the statutory scheme in 2012, the housing benefit to which they were
previously entitled to subsidise their rental costs was reduced because
the amended scheme categorised the two applicants as having an
extra bedroom. The purpose of the change was to save public funds by
incentivising those with “extra” bedrooms in social housing to move to
smaller homes.

They complained mainly under Article 14 in conjunction with
Article 1 of Protocol No. 1 that these changes put them in a more
precarious position than others affected by the reduction because of
their personal circumstances which meant they had a particular need to
remain in their homes: the first applicant cared for her disabled child full
time, and the second was housed under a“sanctuary scheme”to protect
those who had experienced and remained at risk of serious domestic
violence.

The Chamber found no violation as regards the first applicant: while
it would be disruptive and undesirable for her to move, the effect of the
measure was proportionate in her case as she could move to smaller,
appropriately adapted accommodation, and a discretionary housing
benefit was available. The Chamber found a violation in the case of the
second applicant: the aim of reducing the housing benefit (incentivising
her to move to a smaller house) conflicted with the aim of the “sanctuary
scheme” (to enable her to remain in her home for her own safety), no
weighty reasons had been given to justify the prioritisation of one
legitimate aim over the other and, given this conflict, the availability of
the discretionary benefit would not render the scheme proportionate.

The judgment is noteworthy for the Court’s clarification of the
appropriate test to be applied for the justification of a measure of social
and economic policy in the context of Article 14 in conjunction with
Article 1 of Protocol No. 1.

(i) This issue had been a key one before the domestic courts, which
had disagreed on the test for justification to be applied in the present
cases, in particular:

- whether it had to be shown that the measure was “manifestly
without reasonable foundation”, a test drawn from Article 1 of Protocol
No. 1 and which test accorded a broad margin of appreciation to the
State; or

- whether “weighty reasons” were required to justify the measure,
a test drawn from Article 14 of the Convention and according less of a
margin of appreciation to the State.
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(ii) The Court noted that, while the margin of appreciation in the
context of general measures of an economic or social policy was in
principle wide, such measures had nevertheless to be implemented in a
manner that did not violate the Convention prohibition of discrimination
and had to comply with the requirement of proportionality.
Consequently, even the wide margin in the sphere of economic or
social policy would not justify laws or practices that would violate the
prohibition of discrimination, so that the following tests would be
applied:

- In the context of Article 14 in conjunction with Article 1 of Protocol
No. 1, the Court confirmed that it had applied the “manifestly without
reasonable foundation” test only to circumstances where an alleged
difference in treatment resulted from a transitional measure designed to
correct a historic inequality (see Stec and Others v. the United Kingdom'';
Runkee and White v. the United Kingdom™?2; and British Gurkha Welfare
Society and Others v. the United Kingdom>3).

- Outside that context, and where the alleged discrimination was
on the basis of disability and gender, “very weighty reasons” would be
required to justify the impugned measure in respect of the applicants.
The Court explained that, given the need to prevent discrimination
against people with disabilities and foster their full participation and
integration in society, the margin of appreciation enjoyed by the States
in establishing different legal treatment for people with disabilities
was considerably reduced and, because of the particular vulnerability
of persons with disabilities, such treatment would require “very
weighty reasons” to be justified (Guberina v. Croatia'™?). In addition, the
advancement of gender equality being a major goal in the member
States of the Council of Europe, “very weighty reasons” would have to
be put forward before a difference in treatment based on gender could
be regarded as compatible with the Convention (Konstantin Markin
V. Russia™>). It is worth noting that this test was expressed in terms of
the facts of the present case (alleged discrimination on grounds of
disability and gender) although the judgment did not expressly limit the
application of the test thereto.

151. Stec and Others v. the United Kingdom [GC], nos. 65731/01 and 65900/01, §§ 61-66,
ECHR 2006-VI.

152. Runkee and White v. the United Kingdom, nos. 42949/98 and 53134/99, §§ 40-41, 10 May
2007.

153. British Gurkha Welfare Society and Others v. the United Kingdom, no. 44818/11, § 81,
15 September 2016.

154. Guberina v. Croatia, no. 23682/13, § 73, 22 March 2016.
155. Konstantin Markin v. Russia [GC], no. 30078/06, § 127, ECHR 2012 (extracts).
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ADVISORY OPINIONS (ARTICLE 1
OF PROTOCOL No. 16'%¢)

In response to the first request for an advisory opinion under Protocol
No. 16 to the Convention, from the French Court of Cassation, the Court
delivered its opinion in April 2019'%". The issue under consideration was
the private life of a child born of surrogacy abroad and the recognition
of the legal relationship between that child and the intended mother
who has no genetic link to the child.

The judgment in Mennesson v. France'® concerned applicant
children born in the United States of America through a legal gestational
surrogacy arrangement. Their biological father and intended mother,
who were married, were unable to obtain recognition in France of
the parent-child relationship. The Court found that, having regard
to the consequences of this serious restriction on the identity and
right to respect for the private life of the children, the prevention of
both the recognition and establishment under domestic law of their
legal relationship with their biological father meant that the State
had exceeded its margin of appreciation. It found a violation of the
children’s right to respect for their private life guaranteed by Article 8. In
so concluding, the Court considered that a serious question arose as to
the compatibility of this restriction with the children’s best interests, an
analysis which took on a special dimension where one of the intended
parents was a biological parent, having regard to the importance of
biological parentage as a component of identity. In the wake of that
judgment, domestic law changed: registration of the details of the birth
certificate of a child born through surrogacy abroad became possible
for the intended father where he was the biological father, and where
the intended mother was married to the biological father, it became
possible to adopt the child. It was during the re-examination of the
later appeal of the Mennessons that the Court of Cassation requested
this Court to give an advisory opinion under Protocol No. 16 on two
questions concerning the intended mother:

1. By refusing to enter in the register of births, marriages and
deaths the details of the birth certificate of a child born abroad as
the result of a gestational surrogacy arrangement, in so far as the

156. Protocol No. 16 to the European Convention on the Protection of Human Rights and
Fundamental Freedoms.

157. Advisory opinion concerning the recognition in domestic law of a legal parent-child
relationship between a child born through a gestational surrogacy arrangement abroad and the
intended mother [GC], request no. P16-2018-001, French Court of Cassation, 10 April 2019.

158. Mennesson v. France, no. 65192/11, ECHR 2014 (extracts).
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certificate designates the “intended mother”as the “legal mother’,
while accepting registration in so far as the certificate designates
the“intended father”, who is the child’s biological father, is a State
Party overstepping its margin of appreciation under Article 8 of
the European Convention for the Protection of Human Rights and
Fundamental Freedoms? In this connection should a distinction be
drawn according to whether or not the child was conceived using
the eggs of the “intended mother”?

2. Inthe event of an answer in the affirmative to either of the two
questions above, would the possibility for the intended mother to
adopt the child of her spouse, the biological father, this being a
means of establishing the legal mother-child relationship, ensure
compliance with the requirements of Article 8 of the Convention?

(i) This was the first advisory opinion of the Court under Protocol
No. 16 and the Court took the opportunity to define the boundaries
of advisory-opinion requests and of the requests made in the present
case. It confirmed that the Court had no jurisdiction either to assess
the facts of a case or to evaluate the merits of the parties’ views on
the interpretation of domestic law in the light of Convention law, or to
rule on the outcome of the domestic proceedings. Its role was limited
to furnishing an opinion on the questions submitted and it was for the
requesting court to draw, as appropriate, the conclusions which flow
from the Court’s opinion for the relevant provisions of national law and
for the outcome of the case. Moreover, the opinion of the Court was to
be confined to the issues directly connected to the pending domestic
proceedings. Consequently, the Court clarified that the present request
did not concern a surrogacy arrangement abroad using the eggs of the
intended or surrogate mother, or the right to respect for family life of
the children or of the intended parents, or the latter’s right to respect for
their private life.

In addition, the Court received several submissions, including from
the Mennessons and their children, the French and other Governments,
as well as from certain organisations. The Court made it clear that its role
was not to reply to all the grounds and arguments submitted, or to set
outin detail the basis for its response or to rule in adversarial proceedings
on contentious applications by means of a binding judgment. Rather,
its role was, within as short a time-frame as possible, “to provide the
requesting court or tribunal with guidance enabling it to ensure respect
for Convention rights when determining the case before it"

(i) In responding to the questions of the Court of Cassation, the
Court has developed its case-law under Article 8. The Mennesson line
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of case-law™ required domestic law to provide for a possibility of
recognising the legal relationship between children born of surrogacy
abroad and their intended and biological father. The present opinion
extended that requirement to the intended mother who has no genetic
link with the child, but to a more limited extent (emphasis added):

[When] a child was born abroad through a gestational surrogacy
arrangement and was conceived using the gametes of the intended
father and a third-party donor, and where the legal parent-child
relationship with the intended father has been recognised in
domestic law:

1. the child’s right to respect for private life within the meaning
of Article 8 of the Convention requires that domestic law provide
a possibility of recognition of a legal parent-child relationship with
the intended mother, designated in the birth certificate legally
established abroad as the “legal mother”;

2. the child’s right to respect for private life within the meaning
of Article 8 of the Convention does not require such recognition
to take the form of entry in the register of births, marriages and
deaths of the details of the birth certificate legally established
abroad; another means, such as adoption of the child by the intended
mother, may be used provided that the procedure laid down by
domestic law ensures that it can be implemented promptly and
effectively, in accordance with the child’s best interests.

Two factors were of key importance in reaching these conclusions.
The best interests of the child being paramount, the impact of not
recognising a parent-child relationship on the private life of the child
was a key factor in the affirmative response to the first question and it
also allowed the Court, in response to the second question, to require
that any alternative means of recognition had to be prompt and
effective. The scope of the margin of appreciation was also central, as
was, consequently, the existence of any common ground between the
laws of Contracting States. In this respect, and while the Court noted
“a certain trend towards the possibility of legal recognition of the
relationship between children conceived through surrogacy abroad and
the intended parents, there [was] no consensus in Europe on this issue”
and, where such recognition was possible, there was no consensus on
the procedure used.

159. Labasseev. France, no.65941/11, 26 June 2014; Foulon and Bouvet v. France, nos. 9063/14
and 10410/14, 21 July 2016; and Laborie v. France, no. 44024/13, 19 January 2017.
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While, as noted above, the Court confirmed that opinions under
Protocol No. 16 are to be confined to the scenario raised by the requesting
court, the present opinion may contain elements of broader application.
In the first place, the Court noted that it had placed some emphasis in its
case-law to date on the biological link with at least one intended parent
and that that was the factual scenario before it: the Court went on to
make clear that “it may be called upon in the future to further develop
its case-law in this field, in particular in view of the evolution of the issue
of surrogacy”. In addition, the Court also confirmed that the necessity
to provide the possibility of recognising a mother-child relationship
would apply with even greater force where the child was conceived
using the eggs of the intended mother. Finally, and although the couple
in the scenario before the Court were married, the Court observed
that adoption, invoked as another means of recognising a parent-child
relationship, was only available under French law when the intended
parents were married and that it was for the French courts to decide
whether domestic adoption law would satisfy Convention requirements,
taking into account the vulnerable position of the children concerned
while adoption proceedings were pending.

JUST SATISFACTION (ARTICLE 41)

Georgia v. Russia (I)'® concerned the award of just satisfaction in an
inter-State case.

In its principal judgment'®' of 3 July 2014 in the above-mentioned
case, the Court held that in the autumn of 2006 a coordinated policy of
arresting, detaining and expelling Georgian nationals had been put in
place in the Russian Federation which amounted to an administrative
practice for the purposes of Convention case-law. It also held that there
had been a violation of, inter alia, Article 4 of Protocol No. 4, Article 5
§§ 1 and 4 and Article 3 of the Convention, and Article 13 taken in
conjunction with Article 5 § 1 and Article 3. The Court assumed in its
judgment that “more than 4,600 expulsion orders were issued against
Georgian nationals, of whom approximately 2,380 were detained or
expelled”

The question of the application of Article 41 was reserved. The instant
judgment was adopted at the close of the Court’s examination of the
parties’ written submissions on that question, notably on the number of
Georgian nationals alleged by the applicant Government to be victims
of the violations established. In the latter connection, and within the

160. Georgia v. Russia (1) (just satisfaction) [GC], no. 13255/07, 31 January 2019.
161. Georgia v. Russia (I) [GC], no. 13255/07, ECHR 2014 (extracts).
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framework of an adversarial procedure, the applicant Government
submitted at the Court’s request a detailed list of 1,795 alleged and
identifiable victims, the accuracy of which was in turn challenged by the
respondent Government.

The judgment is of interest given that this was the first time since the
just-satisfaction judgment in Cyprus v. Turkey'%? that the Court had been
required to examine the question of just satisfaction in an inter-State
case. In Cyprus v. Turkey, the Court concluded that Article 41 did, as such,
apply to inter-State cases, and then proceeded to set out three criteria
for establishing whether awarding just satisfaction was justified in an
inter-State case, namely: (i) the type of complaint made by the applicant
Government, which had to concern the violation of basic human rights
of its nationals (or other victims); (ii) whether the victims could be
identified; and (iii) the main purpose of bringing the proceedings.

Importantly, the Court confirmed in the instant case the conclusion
reached in Cyprus v. Turkey (cited above) and found that the criteria
triggering the applicability of Article 41 had been satisfied. The
applicant Government were therefore entitled to submit a claim for just
satisfaction. The key issue for the Court was to determine — in view of the
information submitted by the applicant Government on alleged victims
and the respondent Government’s objections to its reliability — the
“sufficiently precise and objectively identifiable” group of people which
it would use as the basis for the purposes of making an award of just
satisfaction. Significantly, the Court rejected the applicant Government'’s
argument that it should take the figure referred to in paragraph 135
of the principal judgment as a basis to award just satisfaction. It noted
among other matters (paragraph 52):

The wording used by the Court in its reasoning in paragraph 135
of the principal judgment ... is cautious: ... In the second sentence
of that paragraph the Court confines itself to indicating that it
“therefore assumes” (in French: “part donc du principe”) that
more than 4,600 expulsion orders were issued against Georgian
nationals, of whom approximately 2,380 were detained and forcibly
expelled. It thus bases itself on an approximate number of expulsion
and detention orders when examining whether there was an
administrative practice, which is very different from establishing
the identity of individual victims.

Contrasting the situation which obtained in Cyprus v. Turkey'®®
(multiple violations of the Convention following a military operation by

162. Cyprusv. Turkey (just satisfaction) [GC], no. 25781/94, §8§ 43-45, ECHR 2014.
163. Cyprusv. Turkey [GC], no. 25781/94, ECHR 2001-IV.
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the respondent Government), the Court observed that in the instant case
the finding of the existence of an administrative practice contrary to the
Convention was based on individual expulsion decisions, which meant
that the parties must be in a position to identify the Georgian nationals
concerned and to furnish it with the relevant information. It had initiated
an adversarial procedure to that end, underpinned by the duty of both
parties to cooperate with the Court (seg, in this connection, Article 38 of
the Convention and Rule 44A of the Rules of Court). The outcome of that
procedure was the submission by the applicant Government of a list of
1,795 individual victims and the filing by the respondent Government of
their response. The Court’s treatment of the information supplied by the
parties was noteworthy for the following reasons.

Inthefirst place, it rejected the respondent Government’s submission
that the Court itself should identify each of the individual victims of the
violations found by it in adversarial proceedings. It observed in this
connection with reference to its established case-law “that it is not a
court of first instance; it does not have the capacity, nor is it appropriate
to its function as an international court, to adjudicate on large numbers
of cases which require the finding of specific facts or the calculation of
monetary compensation — both of which should, as a matter of principle
and effective practice, be the domain of domestic jurisdictions”.
Importantly, it also added that this was particularly true of requests for
just satisfaction submitted in an inter-State case.

Secondly, the Court carried out a preliminary examination
of the list of 1,795 alleged victims submitted by the applicant
Government, having regard to the comments in reply submitted by
the respondent Government (the methodology adopted is described
in paragraphs 68-72). In short, it proceeded on the assumption that the
individuals named in the applicant Government’s list could be considered
victims of violations of the Convention and, given the circumstances of
the case, the burden of proof rested with the respondent Government
to rebut this. This preliminary examination ultimately enabled the Court
to conclude that, for the purposes of awarding just satisfaction, it could
use as a basis a “sufficiently precise and objectively identifiable” group
of at least 1,500 Georgian nationals who were victims of a violation of
Article 4 of Protocol No. 4, a certain number of whom were also victims
of a violation of Article 5 § 1 and Article 3 of the Convention (see
paragraph 70 for the Court’s explanation for the exclusion of 290 persons
from the list of victims).

Ruling on an equitable basis, the Court deemed it reasonable to
award the applicant Government a lump sum of 10 million euros
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in respect of non-pecuniary damage sustained by this group of at
least 1,500 Georgian nationals, to be distributed to each of them in
accordance with a number of criteria indicated in the judgment. The
modalities of distribution and the obligations devolving on both parties
are noteworthy. The Court considered (paragraph 79) that

it must be left to the applicant Government to set up an effective
mechanism for distributing the above-mentioned sums to the
individual victims of the violations found in the principal judgment
while having regard to the aforementioned indications given
by the Court ..., and excluding the individuals who cannot be
classified as victims according to the above-mentioned criteria
... This mechanism must be put in place under the supervision of
the Committee of Ministers and in accordance with any practical
arrangements determined by it in order to facilitate execution
of the judgment. This distribution must be carried out within
eighteen months from the date of the payment by the respondent
Government or within any other period considered appropriate
by the Committee of Ministers ...

BINDING FORCE AND EXECUTION OF
JUDGMENTS (ARTICLE 46)

Execution of judgments

Tomov and Others v. Russia'®* concerned a structural problem relating to
the inhuman conditions of transport of prisoners.

The applicant prisoners complained of the inhuman and degrading
conditions in which they had been transported by road and rail and of the
lack of effective means of redress for their complaints. Of relevance is the
fact that the Court had already found in more than fifty judgments against
the respondent State that it was in breach of Article 3 on account of
prisoners’ transport conditions (acute lack of space, inadequate sleeping
arrangements, lengthy journeys, restricted access to sanitary facilities,
faulty heating and ventilation, etc.). In many of these cases it also found a
breach of Article 13 because of the absence of an effective remedy. Equally
relevant was the fact that there were more than 680 prima facie meritorious
cases pending before the Court in which the main or secondary complaint
related to the alleged inhuman conditions of transport of prisoners, with
the potential for many more such cases.

164. Tomov and Others v. Russia, nos. 18255/10 and 5 others, 9 April 2019. See also under
Article 3 (Inhuman or degrading treatment) above and Article 37 (Striking out) below.
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In the instant case, the Court once again found that there had been a
breach of Articles 3 and 13. It is noteworthy that the Court, with reference
to the approach taken by the Grand Chamber when dealing with prison
overcrowding in the case of Mursic¢ v. Croatia'®, outlined the approach it
would take in its consideration of transport-of-prisoners cases, thereby
sending a signal to the respondent State on how to bring its domestic
law into line with Article 3 standards.

It is significant that, on this occasion, and having regard to the
respondent State’s modest progress in the execution of its earlier
judgments, the Court decided to engage with the respondent State
on the urgent need for remedial action to deal with what it found to
be a structural problem. Importantly, it noted in its reasoning under
Article 46 of the Convention (paragraph 182) as follows:

Taking into account the recurrent and persistent nature of the
problem, the large number of people it has affected or is capable
of affecting, and the urgent need to grant them speedy and
appropriate redress at domestic level, the Court considers that
repeating its findings in similar individual cases would not be
the best way to achieve the Convention’s purpose. It thus feels
compelled to address the underlying structural problems in greater
depth, to examine the source of those problems and to provide
further assistance to the respondent State in finding appropriate
solutions and to the Committee of Ministers in supervising the
execution of the judgments ...

In line with its previous judgments on inhuman conditions of
detention (see, for example, Varga and Others v. Hungary'®; Orchowski
v. Poland®”; Norbert Sikorski v. Poland'®®; Ananyev and Others v. Russia'®’;
and Torreggiani and Others v. Italy'”®), the Court outlined the measures
that might help solve the structural problem it had identified, including
the placement of prisoners as close to their home as possible (see
Polyakova and Others v. Russia'’" on the placement of prisoners in remote
facilities in Russia) and the replacement or refitting of prison vans and
railway carriages in order to bring, for example, seating space into line

165. Mursi¢ v. Croatia [GC], no. 7334/13, §§ 136-41, 20 October 2016.

166. Varga and Others v. Hungary, nos. 14097/12 and 5 others, § 102, 10 March 2015.

167. Orchowskiv. Poland, no. 17885/04, § 154, 22 October 2009.

168. Norbert Sikorski v. Poland, no. 17599/05, § 161, 22 October 2009.

169. Ananyev and Others v. Russia, nos. 42525/07 and 60800/08, §§ 197-203 and 214-31,
10 January 2012.

170. Torreggiani and Others v. Italy, nos. 43517/09 and 6 others, §§ 91-99, 8 January 2013.
171. Polyakova and Others v. Russia, nos. 35090/09 and 3 others, 7 March 2017.
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with Article 3 requirements (see, under Article 3 above, the summary of
the factors the Court considers to be incompatible with Article 3).

Importantly, the Court also stressed the need for preventive and
compensatory remedies to be put in place that would allow all prisoners
in the applicants’ position to complain of their transport conditions.
Significantly, the Court ruled that such remedies needed to take effect
in the domestic legal system without undue delay, and not later than
eighteen months after the judgment became final.

Marcello Viola v. Italy (no. 2)'"? concerned a life prisoner who was
required to cooperate with the authorities in their fight against Mafia
crime in order to obtain a review of his sentence and a possibility of
release.

The Court indicated under Article 46 that Italy should provide for
the possibility of introducing a review of the life sentence imposed on
individuals sentenced under the same regime as the applicant. Such
review should take account of the progress prisoners have made during
their incarceration towards their rehabilitation. The domestic authorities
should assess on that basis whether or not a particular prisoner has
severed his or her links with the Mafia, rather than automatically equating
a failure to cooperate with continuing dangerousness. Importantly, the
Court stressed that Article 3 required a prospect of release but not a
right to be released if the prisoner was deemed at the close of the review
to still be a danger to society.

Infringement proceedings

In llgar Mammadov v. Azerbaijan'” the Court examined for the first
time an application in the context of infringement proceedings. In this
procedure, which is provided for by Article 46 § 4, the Court determines
whether a State has fulfilled its obligation under Article 46 § 1 to abide
by a final judgment of the Court.

In 2014 the Court delivered its first judgment in llgar Mammadov v.
Azerbaijan'“. It found a violation of, inter alia, Article 18 in conjunction
with Article 5, the Court considering that the purpose of the charges
against Mr Mammadov and of his pre-trial detention had been to
silence and punish him for his stance against the Government. He was

172. Marcello Viola v. Italy (no. 2), no. 77633/16, 13 June 2019. See also under Article 3
(Inhuman or degrading punishment) above.

173. llgar Mammadov v. Azerbaijan [GC], no. 15172/13, 29 May 2019.

174. llgar Mammadov v. Azerbaijan, no. 15172/13, 22 May 2014.
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later convicted'”. From the outset of the process of execution of the
first llgar Mammadov judgment, the Committee of Ministers (“the CM”)
considered that the above-described violation cast doubt on the later
criminal proceedings and called for Mr Mammadov'’s release. Since he
was not released, on 5 December 2017 the CM referred a question to
the Court under Article 46 § 4: whether the State had failed to abide
by its obligations under Article 46 § 1 because Mr Mammadov had not
been unconditionally released. Later, in August 2018, Mr Mammadov
was released on probation for good behaviour by the court of appeal,
having served two-thirds of his sentence. In March 2019 the Supreme
Court deemed the terms of his probation to have been fulfilled and thus
his sentence served in full.

The Grand Chamber has found that, having regard to these limited
steps, the respondent State did not fulfil its obligation under Article 46
§ 1 to abide by the first llgar Mammadov judgment.

(i) The question of the institutional balance between the Court and
the CM has been central to many cases before the Court (for example,
Verein gegen Tierfabriken Schweiz (VgT) v. Switzerland (no. 2)'’¢, and
Burmych and Others v. Ukraine'’”) and the Court’s position is that a State’s
compliance with a judgment falls outside of its jurisdiction, unless it is
raised in the infringement procedure for which Article 46 § 4 provides
(Moreira Ferreira v. Portugal (no. 2)'7®). As this is the first time that the
Court has had to examine a request under this infringement procedure,
the first novel aspect of this case lies in how the Court frames its role
under this provision.

In the first place, the Grand Chamber examined the extent to which it
is to be guided by the findings of the CM in the prior execution process.
It confirmed that the infringement proceedings were not intended
to upset the fundamental balance between the CM and the Court.
While the Court was required by Article 46 § 4 to make a de novo and
definitive legal assessment of compliance, it acknowledged the value of
the extensive acquis of the CM in carrying out its tasks under Article 46
§ 2 and concluded that in infringement proceedings it would “take into
consideration all aspects of the procedure” before the CM including the
measures indicated by it and the CM’s conclusions in the supervision

175. Proceedings later found to violate Article 6 in llgar Mammadov v. Azerbaijan (no. 2),
no. 919/15, 16 November 2017.

176. Verein gegen Tierfabriken Schweiz (VgT) v. Switzerland (no. 2) [GC], no. 32772/02, ECHR 2009.
177. Burmych and Others v. Ukraine (striking out) [GC], nos. 46852/13 et al., 12 October
2017 (extracts).

178. Moreira Ferreira v. Portugal (no. 2) [GC], no. 19867/12,§ 102, 11 July 2017.
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process. Secondly, an important question arose as to the point in time at
which the Court should consider whether infringement had occurred: it
was found to be the date on which the CM referred the question under
Article 46 § 4 because the execution procedure was a process and it was
on that date the CM had considered that the State’s actions were not
“timely, adequate and sufficient”.

(ii) The Court went on to outline and apply its existing case-law
as regards the content of the obligations to implement a judgment
contained in Article 46 § 1. In particular, the Court reaffirmed the
obligation on the State to make restitution to the individual provided
it is not “materially impossible” and does not “involve a burden out
of all proportion to the benefit deriving from restitution instead of
compensation”. These principles are reflected in the International Law
Commission’s Draft Articles on Responsibility of States for Internationally
Wrongful Acts'”?, in the practice of the CM, and in Rule 6 of the CM Rules
for the supervision of the execution of judgments and of the terms of
friendly settlements.

The relevant aspects of those principles concerning the need to
make restitution were then applied to determine the key issue, namely
the individual measures required to abide by the judgment finding
a violation of Article 18 in conjunction with Article 5 in the first ligar
Mammadov judgment. The Court observed that this violation had
occurred because the authorities were driven by improper reasons,
namely, to silence or punish Mr Mammadov. Consequently, and
importantly, it considered that that violation of Article 18 in conjunction
with Article 5 vitiated any later action resulting from the pursuit of
the abusive criminal charges (his conviction and imprisonment).
Accordingly, the Court found that to achieve restitution, the State had to
eliminate the negative consequences of the abusive charges, including
ensuring Mr Mammadov’s release. Such restitution was considered
achievable and, indeed, the State had not argued that restitution was
“materially impossible” or involved “a burden out of all proportion to the
benefit deriving from restitution instead of compensation”. The finding
that the violation of Article 18 in conjunction with Article 5 vitiated the
later criminal proceedings is interesting in the light of the observations
of the Court as regards the complaint under Article 18 in conjunction
with Article 6 in llgar Mammadov v. Azerbaijan (no. 2)'®°.

179. Draft Articles on Responsibility of States for Internationally Wrongful Acts, Report of
the International Law Commission on the Work of its 53rd Session (2001), UN Doc. A/56/10.

180. llgar Mammadov (no. 2), cited above, §§ 260-62.
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Finally, the Grand Chamber rejected the argument that any of
the domestic proceedings, including those which eventually led to
Mr Mammadov's unconditional release, constituted restitution. The
domestic courts had rejected the findings of this Court in the first ligar
Mammadov judgment and upheld his conviction based on the abusive
charges. As such, they did not eliminate the negative consequences of
the imposition of the abusive charges: Mr Mammadov had served his
prison sentence and remained convicted on the basis of those charges.
In any event, his release occurred after he had been detained for nearly
four years and, importantly, after the CM had referred the case to the
Court under Article 46 & 4, that latter date being the relevant one for
the Court’s examination. It concluded that the limited steps taken by the
State did not permit it to find that the State Party had acted in “good
faith”, in a manner compatible with the “conclusions and spirit” of the
first llgar Mammadov judgment, or in a way that would make practical
and effective the protection of the Convention rights which the Court
had found to have been violated.

Since the Court found that the State had failed to fulfil its obligation
under Article 46 § 1, the judgment was final and would be referred back
to the CM pursuant to Article 46 § 5 of the Convention.

OTHER CONVENTION PROVISIONS

Striking out (Article 37)

The decisions in Tasdemir v. Turkey'®', Kutlu and Others v. Turkey'®, and
Karaca v. Turkey'® concerned Article 2 and 3 cases in which unilateral
declarations had been accepted with no undertaking to reopen
the investigation, since there existed de jure or de facto obstacles to
reopening.

The applicants alleged that their relatives had been unlawfully
killed by State agents. In two of the applications (Kutlu and Others and
Karaca), the accused had been acquitted on evidential and self-defence
grounds, respectively. In Tasdemir the criminal proceedings had been
discontinued at the appeal stage as time-barred.

In all three cases the Government submitted unilateral declarations
acknowledging that there had been a breach of Article 2 and proposing
compensation, but containing no undertaking to reopen or to continue

181. Tasdemirv. Turkey (dec.) (striking out), no. 52538/09, 12 March 2019.
182. Kutlu and Others v. Turkey (dec.), no. 18357/11, 12 March 2019.
183. Karaca v. Turkey (dec.), no. 5809/13, 12 March 2019.
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the investigations. The Court struck the applications out of its list of
cases on the basis of these declarations.

(i) The Court accepted that the obligation to investigate alleged ill-
treatment by State agents subsists, even after a decision striking out,
on the basis of a unilateral declaration, an applicant’s substantive and
procedural complaints under Articles 2 and 3 (Tahsin Acar v. Turkey'®*).
Indeed, this is the case even if the State has not explicitly undertaken
to continue/reopen the investigation in the terms of the unilateral
declaration (Jeronovics v. Latvia'®).

The present decisions recognise an exception to that principle in that
they accept that reopening an investigation cannot be required when
there are de jure obstacles thereto. In Karaca a reopening obligation
would be in conflict with the ne bis in idem principle (Article 4 of Protocol
No. 7) since the village guards who had killed the applicant’s son were
known but had been acquitted on self-defence grounds and could
not be put on trial a second time for the same offence. In Tasdemir the
criminal proceedings against the police officers had been terminated
on account of the expiry of the statute of limitations so that reopening
the investigation despite that fact would be in conflict with the principle
of legal certainty and the defendants’ rights under Article 7 of the
Convention.

Although not directly relevant to the present cases, the decisions
also recognised that there may also be de facto obstacles to reopening
or continuing an investigation. If a long time has passed since the
incident, evidence might have disappeared, been destroyed or become
untraceable and it might therefore in practice no longer be possible to
reopen an investigation and conduct it in an effective fashion.

(ii) Having regard to the States’ obligation to remove legal obstacles
to providing adequate redress (Maestri v. Italy '), it is of significance that
the Court stressed, as it did in Jeronovics, that the unilateral-declaration
procedure is not intended to allow a Government to escape their
responsibility for breaches of the most fundamental rights contained in
the Convention.

Importantly the Court indicated the sort of factors to which it would
have regard in deciding whether, in the circumstances, it is de jure or de
facto impossible to reopen an investigation, including:

- the nature and the seriousness of the alleged violation;

- the identity of the alleged perpetrator;

184. Tahsin Acar v. Turkey [GC], no. 26307/95, § 84, ECHR 2004-IlI.
185. Jeronovics v. Latvia [GC], no. 44898/10, §§ 117-18, 5 July 2016.
186. Maestriv. Italy [GC], no. 39748/98, § 47, ECHR 2004-.
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- whether other persons not involved in the proceedings may have
been implicated;

- the reason the criminal proceedings have been terminated;

- the shortcomings and any defects in the criminal proceedings
preceding the decision to bring the criminal proceedings to an end; and

— whether the alleged perpetrator contributed to the shortcomings
and defects that led to the criminal proceedings being brought to an
end.

(i) Finally, the decision in Kutlu and Others was quite specific. While
the accused had been acquitted on evidential grounds, there remained
the possibility of investigating the involvement of other persons in the
killing. Following the amendment of the Code of Criminal Procedure
in 2018, an applicant can ask the relevant prosecutor to reopen the
investigations even where his application to this Court has been struck
out on the basis of a unilateral declaration. Hence the Court could strike
the application out of its list of cases as there appeared to be no obstacle
to reopening the investigation.

In Tomov and Others v. Russia' the Court identified a structural
problem relating to the inhuman conditions of transport of prisoners.

The Court rejected the Government’s request to strike out three
of the applications on the strength of unilateral declarations in which
they acknowledged breaches of Articles 3 and 13 and proposed to pay
compensation to the applicants concerned. Interestingly, the Court
reasoned (paragraph 100) as follows:

... Acceptance of the Government’s request to strike the present
applications out of the Court’s list would leave the current situation
unchanged, without any guarantee that a genuine solution would
be found in the near future ... Nor would it advance the fulfilment of
the Court’s task under Article 19, that is to “ensure the observance
of the engagements undertaken by the High Contracting Parties
in the Convention and the Protocols thereto”...

187. Tomov and Others v. Russia, nos. 18255/10 and 5 others, 9 April 2019. See also under
Article 3 (Inhuman or degrading treatment) and Article 46 (Execution of judgments) above.
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