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SUMMARY1 

Conviction of journalists for publishing extracts from tax-assessment forms 

Article 10 

Freedom to impart information - Conviction of journalists for publishing extracts 
from tax-assessment forms - Freedom of the press - Duties and responsibilities of 
journalists - Right of the public to receive information - Protection of the rights of 
others - Protection of the reputation of others - Preventing the disclosure of 
information received in confidence - Necessary in a democratic society -
Proportionality - Information already available to the public 

Article 35 § 1 

Exhaustion of domestic remedies - Complaint raised in substance - Provisions of 
domestic law equivalent to the terms of the Convention 

* 
* * 

At the material time the applicants were on the editorial staff of a weekly satirical 
newspaper. They were prosecuted for publishing an extract from a tax form 
relating to the chairman of a large company shortly after the board of that company 
had rejected pay claims from its workforce. The applicants were committed for 
trial before the criminal court on charges of handling confidential tax information 
obtained through a breach of professional confidence by an unidentified official 
and of handling stolen photocopies. They were acquitted at first instance on the 
grounds that it had not been established with sufficient certainty that either of the 
offences of breach of professional confidence or theft had been committed and so 
the applicants could not be found guilty of handling the fruits of those offences. 
They were, however, convicted on appeal of handling photocopies obtained 
through a breach of professional confidence by an unidentified tax official. The 
Court of Appeal sentenced them to fines and ordered them to pay the person whose 
tax assessments had been published a symbolic amount of damages plus costs. The 
applicants appealed on points of law to the Court of Cassation, submitting in 
particular that the offence with which they had been charged had not been made 
out, in that tax assessments were not covered by a duty of confidentiality but 
contained information that was ·available to the public; that they had not 
contravened the provisions of the press freedom laws and that journalists could not 
be convicted of "handling information". The Court of Cassation dismissed their 
appeal, holding that the Court of Appeal had been right to dismiss the charge of 
handling unlawfully obtained information and to find the applicants guilty of 
handling unlawfully obtained photocopies instead. 

1. This summary by the Registry does not bind the Court. 
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Held 
(I) Government's preliminary objection (non-exhaustion): In the proceedings 
before the Court of Cassation the applicants had relied on various provisions of the 
Freedom of the Press Act. Those provisions were equivalent to the terms of 
Article 10 of the Convention. A violation of freedom of expression had thus been 
alleged in substance before the domestic courts. 
(2) Article 10: Albeit prescribed by law and pursuing a legitimate object - namely 
the protection of the reputation and rights of others and the prevention of the 
disclosure of information received in confidence - the manner in which the State had 
interfered with the applicants' freedom of expression had been disproportionate to the 
interest a democratic society had in the freedom of the press. Article I 0 did not release 
journalists from their duty to obey the criminal law. However, since publishing the 
information at issue had contributed to a public debate on a matter of general interest 
the only argument against publication would have been the need to protect an 
overriding public interest. Preserving fiscal confidentiality, while in itself a legitimate 
objective, was not, on the facts, a matter of overriding interest, since there were a 
number of exceptions to that confidentiality. Given that the information at issue could 
be obtained by other means, convicting the applicants merely for publishing the 
documents in which that information was contained, namely the tax assessments, was 
not justified under Article 10. Moreover, neither the truth of the facts reported, nor the 
applicants' good faith had been called into question, since the sole reason for 
publishing the tax assessment had been to corroborate the terms of the article. 
Conclusion: violation (unanimously). 
(3) Article 6 § 2: No separate issue arose under that Article. 
Article 41: The Court found that there was a causal link between the sums which 
the applicants had had to pay the person to whom the tax assessment related 
pursuant to their conviction by the Court of Appeal and the violation it had found, 
and consequently awarded them the equivalent of those sums, together with an 
amount in respect of costs and expenses. It held that the finding of a violation 
constituted just satisfaction for any other damage suffered. 

Case-law cited by the Court 

Handyside v. the United Kingdom, judgment of 7 December 1976, Series A no. 24 
Weber v. Switzerland, judgment of 22 May 1990, Series A no. 177 
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Thorgeir Thorgeirson v. Iceland, judgment of 25 June 1992, Series A no. 239 
Schwabe v. Austria, judgment of 28 August 1992, Series A no. 242-B 
Jersild v. Denmark, judgment of 23 September 1994, Series A no. 298 
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Series A no. 306-A 
Prager and Oberschlick v. Austria, judgment of 26 April 1995, Series A no. 313 
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In the case ofFressoz and Roire v. France, 
The European Court of Human Rights, sitting, in accordance with 

Article 27 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention"), as amended by Proto
col No. 11 1

, and the relevant provisions of the Rules of Court2
, as a Grand 

Chamber composed of the following judges: 
Mr L. WILDHABER, President, 
Mrs E. PALM, 
Mr L. CAFLISCH, 
Mr J. MAKARCZYK, 
Mr J.-P. COSTA, 
Mrs V. STRAZNICKA, 
Mr W. FUHRMANN, 
Mr K. JUNGWIERT, 
Mr M. FISCHBACH, 
Mrs N. VAJIC, 
Mrs w. THOMASSEN, 
Mrs M. TSATSA-NIKOLOVSKA, 
Mr T. PANTIRU, 
Mr R. MARUSTE, 
Mr E. LEVITS, 
Mr K. TRAJA, 
Mrs S. BOTOUCHAROVA, 

and also of Mr P.J. MAHONEY and Mrs M. DE BOER-BUQUICCHIO, Deputy 
Registrars, 

Having deliberated in private on 12 November 1998 and 13 January 
1999, 

Delivers the following judgment, which was adopted on the last
mentioned date: 

PROCEDURE 

1. The case was referred to the Court, as established under former 
Article 19 of the Convention3

, by the European Commission of Human 
Rights ("the Commission") and by the French Government ("the 
Government") on 16 March 1998 and 15 May 1998 respectively, within the 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on I November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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three-month period laid down by former Articles 32 § 1 and 47 of the 
Convention. It originated in an application (no. 29183/95) against the 
French Republic lodged with the Commission under former Article 25 by 
two French nationals, Mr Roger Fressoz and Mr Claude Roire, on 3 August 
1995. 

The Commission's request referred to former Articles 44 and 48 and to 
the declaration whereby France recognised the compulsory jurisdiction of 
the Court (former Article 46); the Government's application referred to 
former Article 48. The object of the request and of the application was to 
obtain a decision as to whether the facts of the case disclosed a breach by 
the respondent State of its obligations under Article 6 § 2 and Article 10 of 
the Convention. 

2. In response to the enquiry made in accordance with Rule 33 § 3 (d) of 
former Rules of Court A 1, the applicants stated that they wished to take part 
in the proceedings and designated the lawyer who would represent them 
(former Rule 30). 

3. As President of the Chamber which had originally been constituted 
(former Article 43 of the Convention and former Rule 21) in order to deal, 
in particular, with procedural matters that might arise before the entry into 
force of Protocol No. 11, Mr R. Bernhardt, the President of the Court at the 
time, acting through the Registrar, consulted the Agent of the Government, 
the applicants' lawyer and the Delegate of the Commission on the 
organisation of the written procedure. Pursuant to the order made in 
consequence, the Registrar received the Government's and the applicants' 
memorials on 10 and 27 July 1998 respectively. On 24 August 1998 the 
Delegate of the Commission submitted written observations. 

4. On 16 October 1998 the Commission produced the file on the 
proceedings before it, as requested by the Registrar on the President's 
instructions. 

5. After the entry into force of Protocol No. 11 on 1 November 1998 and 
in accordance with the provisions of Article 5 § 5 thereof, the case was 
referred to the Grand Chamber of the Court. The Grand Chamber included 
ex officio Mr J.-P. Costa, the judge elected in respect of France (Article 27 
§ 2 of the Convention and Rule 24 § 4 of the Rules of Court), 
Mr L. Wildhaber, the President of the Court, Mrs E. Palm, Vice-President 
of the Court, and Mr M. Fischbach, Vice-President of Section (Article 27 
§ 3 of the Convention and Rule 24 §§ 3 and 5 (a)). The other members 
appointed to complete the Grand Chamber were Mr L. Caflisch, 
Mr J. Makarczyk, Mrs V. Straznicka, Mr W. Fuhrmann, Mr K. Jungwiert, 
Mrs N. Vajic, Mrs W. Thomassen, Mrs M. Tsatsa-Nikolovska, Mr T. Panjiru, 

I. Note by the Registry. Rules of Court A applied to all cases referred to the Court before 
the entry into force of Protocol No. 9 (l October 1994) and from then until 31 October 
1998 only to cases concerning States not bound by that Protocol. 
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Mr R. Maruste, Mr E. Levits, Mr K. Traja and Mrs S. Botoucharova 
(Rule 24 § 3 and Rule 100 § 4). 

6. At the Court's invitation (Rule 99), the Commission delegated one of 
its members, Mr J.-C. Geus, to take part in the proceedings before the Grand 
Chamber. 

7. In accordance with the President's decision, a hearing took place 
in public in the Human Rights Building, Strasbourg, on 12 November 
1998. 

There appeared before the Court: 

(a) for the Government 
Mr J. -F. Do BELLE, Deputy Director of Legal Affairs, 

Ministry of Foreign Affairs, Agent, 
Mr B. NEDELEC, magistrat, on secondment to the 

Human Rights Section, Ministry of Foreign Affairs, 
Mr A. BUCHET, magistrat, head of the Human Rights Office, 

European and International Affairs Department, 
Ministry of Justice, 

Mrs C. ETIENNE, magistrat, of the Department of 
Criminal Affairs, Ministry of Justice, Counsel; 

(b) for the applicants 
Mrs C. WAQUET, of the Conseil d'Etat 

and Court of Cassation Bar, Counsel; 

(c) for the Commission 
Mr J.-C. GEUS, 
Ms M.-T. SCHOEPFER, 

Delegate; 
Secretary to the Commission. 

The Court heard addresses by Mr Geus, Mrs W aquet and Mr Dobelle. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

8. Mr Roger Fressoz and Mr Claude Roire, who are French nationals, 
Ii ved in Paris at the material time. Mr Fressoz was born in 1921 and is a 
former publishing director of the weekly satirical newspaper Le Canard 
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enchafne. Mr Roire was born in 1939 and is a journalist on Le Canard 
enchaine. 

A. The article at the heart of the case 

9. September 1989 was a period of industrial unrest within the Peugeot 
motor company. The workforce's demands included pay rises, which the 
management, led by the company chairman and managing director 
Mr Jacques Calvet, refused to award. 

10. On 27 September 1989, Le Canard enchaine published an article by 
Mr Roire under the headline: 

"Calvet turbo-charges his salary" 

with the subhead: 

"His tax forms reveal more than he does. The Peugeot boss has given himself a 
45.9% rise over the last two years." 

The article itself included the following: 

"When Jacques Calvet appeared on the Antenne 2 programme 'L'heure de verite' in 
October 1988, he refused to answer a question about his pay. This is seen as a public
relations blunder on the part of the Peugeot boss, but the Canard is now in a position 
to put it right. thanks to the famous M.D. 's three most recent tax-assessment forms, 
which have come into our hands by chance. At the time of the broadcast, he was 
earning 185,312 francs net per month. 

These documents show that, between 1986 and 1988, Calvet's total salary (plus 
benefits in kind and sickness benefit) rose by 45.9%. According to Peugeot's own 
figures, the average pay of the group's 158,000 workers rose by 6.7% over the same 
two years - in other words, almost seven times less than the boss's. 

M.D. 's blues 

Calvet has turned Peugeot around in spectacular style, but in a recent interview on 
Antenne 2 he said he was under stress due to his group's position in the face of the 
Japanese offensive. It would appear that this painful psychological crisis has not 
prevented him from swelling his income - though it should be noted that Calve! is far 
from Number I in the hit-parade of chief executives' salaries. 

In 1987 he awarded himself a 17% increase in his annual pay, bringing it 
to 1,786, I 71 francs - that is, 148,847 francs a month. Why? Probably because 
the Revenue had grabbed a big slice of his previous year's income. And this 
dreadful tax-pay spiral continued its destructive course the following year. In 1988, 
in order to scrape by, Calvet was forced to give himself another rise, of 24%. 
His salary that year came to 2,223,747 francs, i.e. 185,312 francs a month after 
deduction ... " 

The article was illustrated by a box reproducing a photocopy of that part 
of each of the three notices of assessment to tax which detailed Mr Cal vet's 
"total taxable income" and showed the amounts he had received by way of 
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"salary, benefits in kind and sickness benefit". Each of the three totals was 
circled in pencil. 

B. The criminal proceedings against the applicants 

1. The investigative stage 

11. On 2 October 1989 Mr Calvet lodged a criminal complaint against a 
person or persons unknown, together with an application to join the 
proceedings as a civil party claiming damages, with the senior investigating 
judge at Paris tribunal de grande instance. He submitted that the events in 
question must have involved the unlawful removal and possession of the 
originals or copies of documents normally held by the tax authorities and 
amounted to the offences of misappropriation of deeds or documents by a 
public servant, breach of professional confidence, misappropriation of 
documents for the time needed to reproduce them and handling unlawfully 
obtained documents. 

12. On 5 October 1989 the public prosecutor applied to the investigating 
judge for an investigation to be opened into allegations of theft, breach of 
professional confidence, unlawful removal of deeds or documents by a 
public servant and handling unlawfully obtained goods. 

13. On 25 October 1989 the Minister for the Budget also lodged a 
criminal complaint, together with an application to join the proceedings as a 
civil party claiming damages, against a person or persons unknown for 
unlawful removal of government documents and breach of professional 
confidence. On 11 December 1989 the public prosecutor requested that a 
further investigation be opened. 

14. In the course of the investigation, an analysis of the computer 
reference number on the copy documents in Mr Roire's possession 
revealed that they were photocopies of the part of the tax-assessment 
notice which is kept by the tax authorities and is not intended to leave 
their premises. An inspection of the premises confirmed that the locks on 
the cabinets containing the documents had not been forced and that the 
alarm protecting the premises outside working hours had not been 
activated. 

An examination of the original of Mr Calvet's tax assessment for 1988 
revealed a palm-print belonging to the Divisional Director of Taxes. 
However, it was asserted that this person had called up the relevant tax file 
on 27 September 1989 at the request of the Head of the Revenue and the 
Director of Taxes for the departement. The person or persons responsible 
for unlawfully removing the document from the tax authorities' premises 
could not be identified, with the result that no one was ever charged under 
that head. 
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15. On 8 March 1991 the applicants were charged with handling copies 
of notices of assessment to tax obtained through a breach of professional 
confidence, unlawful removal of deeds or documents and theft. 

16. On 20 December 1991 the public prosecutor filed a report 
recommending that no one should be charged with the offences of theft or 
breach of professional confidence, that all the charges against the first 
applicant should be dropped and that the second applicant should be 
committed for trial before the Criminal Court on charges of handling 
photocopies of Mr Calvet's tax assessments obtained through a breach of 
professional confidence by an unidentified tax official. 

17. On 27 January 1992 the investigating judge ordered that, as no 
culprit had been identified, the proceedings for theft and breach of 
professional confidence should be discontinued. The judge committed both 
applicants for trial before the Criminal Court on charges of handling 
confidential information concerning Mr Calvet's income obtained through a 
breach of professional confidence by an unidentified tax official and of 
handling stolen photocopies of Mr Cal vet's tax assessments. 

2. In Paris Criminal Court 

18. The applicants submitted two arguments in their defence: first, that 
the conditions for publishing directors to be criminally liable, laid down in 
section 42 of the Freedom of the Press Act of 29 July 1881 (see 
paragraph 25 below) did not apply and, second, that the elements of the 
offences with which they had been charged, as defined in Article 460 of 
the Criminal Code (see paragraph 27 below), were not made out in their 
case. 

19. At the trial Mr Fressoz stated that the first time he had seen 
the extracts from the tax assessments printed in the newspaper was 
when he looked at the proofs before personally passing the article for 
press. He said he had asked Mr Roire "whether his documents were sound 
in journalistic terms'', that is to say, "whether the information was accurate 
and had been checked". He acknowledged that, as a general rule, passing 
copy for press was the responsibility of an editorial assistant, who, "if there 
is a problem, consults the editor and, in the last resort, the publishing 
director". 

The second applicant stated that the photocopies of the tax assessments 
had been sent anonymously in an envelope addressed to him by name, about 
a fortnight before they were used in the paper. He explained that he had 
"checked the plausibility" of the information in the documents, in particular 
by looking up the level of Mr Calvet's remuneration in specialist works 
including Fortune France. He said that he had also checked with various 
persons to ensure that the documents were photocopies of "genuine" tax
assessment notices. He specified that he had also verified that they really 
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were tax-authority documents, adding that once it appeared that there was 
no proof that they had been obtained unlawfully, "the overriding 
consideration was the documents' significance". 

20. In a judgment of 17 June 1992, Paris Criminal Court acquitted the 
applicants, holding that the principal offences of theft and breach of 
professional confidence had not been made out because it had proved 
impossible to identify who had disclosed the documents or to establish the 
circumstances in which the offences had been committed. 

In relation to the offence of breach of professional confidence, the court 
held as follows: 

In the instant case, while it has been established that the originals of the documents 
in question are notices of assessment to tax held on Mr Calvet's tax file, it cannot be 
inferred from this that the person guilty of wrongfully taking them for the time needed 
to photocopy them. or of disclosing them to third parties, or of divulging the 
information contained in them, necessarily fell within one of the categories of person 
defined in the above-mentioned provision [Article L. 103 of the Code of Tax 
Procedure]; since the tax authorities themselves have suggested that the perpetrator 
might be 'someone from outside' ... - whatever the security regulations at the time. 

The fact that the status and professional functions of the person responsible for the 
disclosure are unknown therefore rules out any possibility of proving one of the 
essential elements of the offence of breach of professional confidence. 

Consequently, there is no formal proof that this offence was committed, so that the 
charge against the defendants of handling the fruits of a breach of professional 
confidence has not been made out ... " 

In relation to the theft charge, the court held: 

" ... In particular, it has not been shown that the person who originally copied the 
documents had any unlawful intention or had such an intention at the time of taking 
the documents. 

Hence, without further rehearsing the numerous questions remaining unanswered 
concerning how these documents found their way into Mr Roire's hands, we find that 
the elements of the offence of theft have not been sufficiently proved. 

Unless it can be precisely established that, in the first place, an act defined as a 
serious crime (crime) or other major offence (de/it) was committed, and its elements 
can be made out, the prerequisite for an offence of handling is lacking, and the 
defendant must be acquitted." 

21. On 25 and 26 June 1992 respectively, the public prosecutor and the 
civil parties claiming damages appealed. 

3. In Paris Court of Appeal 

22. In a judgment of 10 March 1993, Paris Court of Appeal reversed the 
judgment and found the applicants guilty of handling photocopies of 
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Mr Calvet's tax returns obtained through a breach of professional 
confidence by an unidentified tax official. Mr Fressoz and Mr Roire were 
sentenced to, respectively, fines of 10,000 and 5,000 French francs (FRF) 
and ordered, jointly and severally, to pay Mr Calvet FRF l by way of 
damages for non-pecuniary damage and FRF 10,000 by way of 
reimbursement of legal costs under Article 475-l of the Code of Criminal 
Procedure. 

The Court of Appeal held as follows: 

"This Court cannot agree with the manner in which the court below analysed the 
facts. The results of the investigations show that only a tax official familiar with the 
department could have leaked the documents, since no outside party had requested 
Jacques Calvet's file and that file was found, on the morning of27 September 1989, in 
its normal condition, with the documents filed according to the particular practice of 
Chaillot Tax Office. It is certain that a third party, someone who was not a civil 
servant or was from outside the tax department, could not - without attracting 
attention - have taken documents filed in two separate places in the file, photographed 
or photocopied them and put them back in exactly the right place, given that the file is 
kept in a metal cabinet in a locked room to which there is access only for authorised 
persons. 

Contrary to the court below, we therefore hold that, in this case, it has been 
established that the offence of breach of professional confidence was committed, and 
that the fact that the culprit has not been identified is irrelevant. 

Mr Roire told the investigating judge that the photocopies of Jacques Calvet's tax 
notices were sent to him anonymously at the newspaper, in an envelope addressed to 
him personally. He confirmed that he had questioned various people in order to ensure 
that they were indeed copies of genuine tax documents. 

Mr Ro ire's article, containing a reproduction of the documents in question, was 
submitted to Roger Fressoz, the publishing director of Le Canard enchaine, who, 
personally, passed it for press. 

Mr Fressoz told the investigating judge that he saw the extracts from Jacques 
Cal vet's tax notices at that point. He explained that - as a general rule - copy is passed 
for press by the senior editorial assistant, who, if there is a problem, consults the editor 
and, in the last resort, himself. 

The offence of handling the fruits of a breach of professional confidence was 
characterised, in the instant case, by the publication of documents obtained in breach 
of the provisions of Article L. 103 of the Code of Tax Procedure and Article 378 of 
the Criminal Code and was committed by Mr Roire and Mr Fressoz given that, in the 
light of the nature of the documents and of the checks which Mr Roire says he carried 
out, the defendants must have known that those documents came from a tax file. 
Moreover. this explains why the article was passed for press by Mr Fressoz, the 
publishing director, and not an editorial assistant or the editor. It is worth recalling 
that, although Mr Fressoz was not the person to whom the documents were sent, he 
saw them before giving his authorisation to publish the article reproducing extracts 
from them. Therefore, both the actus re us and the mens rea of the offence of handling 
the fruits of a breach of professional confidence are present in his case as well as in 
that of the author of the article, Mr Roire ... " 
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4. In the Court of Cassation 

23. Mr Fressoz and Mr Roire appealed to the Court of Cassation on 
points of law. In their grounds of appeal (and subsequently in a reply to 
Mr Calvet's pleadings), they submitted two arguments. 

As the first ground of appeal, Mr Fressoz argued that, since he was a 
publishing director as defined in the Act of 29 July 1881, the lower courts 
were not empowered to convict him of a handling offence under the general 
criminal law, but only of one of the offences specially defined in that Act. In 
his reply, he pointed out that the other side was confusing "handling" with 
"publishing", submitting that Mr Calvet was concerned, not by the handling 
but by the publication - something which did not contravene any provision 
of the press laws, so that the prosecution had resorted to another, 
inappropriate, charge, that of handling. 

As the second ground, both applicants argued that the elements of the 
offence with which they had been charged, as defined in the relevant 
domestic law, including sections 5, 6 and 42 of the 1881 Act, were not made 
out in their case. On that point, they maintained that Mr Calvet's tax 
assessments were not covered by a duty to preserve confidentiality - so that 
there could have been no breach of such a duty - but contained information 
which was available to the public. They argued that a journalist could not 
lawfully be convicted of "handling information" and submitted that the 
Court of Appeal had failed to demonstrate how the actus reus and mens rea 
of the offence with which they had been charged - namely possession or 
control of the thing in question and knowledge that it had been obtained 
unlawfully - were made out in their case. With regard to the fact that the 
Court of Appeal had deduced that Mr Roire must have known that the 
documents had been obtained unlawfully since, when he had received them, 
he had verified that they were indeed copies of tax assessments, Mr Roire 
submitted that he had "merely fulfilled his duty as a journalist: before 
publishing information, he had checked that it was genuine, as required by 
the obligation on all journalists to exercise caution and verify sources". 

24. The Court of Cassation dismissed the appeal on 3 April 1995, 
holding as follows: 

The grounds [of the Court of Appeal's judgment], following as they do from 
findings of fact which are not subject to review by this Court. show that the appellate 
court. having established that the defendants knowingly had in their possession or 
control documents obtained through a breach of professional confidence, contrary to 
Article L. 103 of the Code of Tax Procedure, did not misdirect themselves in law as 
alleged [by the appellants]. 

In particular. the Court of Appeal cannot be held to have misinterpreted Article 460 
of the Criminal Code as it stood at the time, in which the only offence defined is that 
of handling stolen goods. since, although it found the applicants guilty of handling 



14 FRESSOZ AND ROIRE v. FRANCE JUDGMENT 

unlawfully obtained photocopies, it rightly dismissed the charge of handling 
unlawfully obtained information on which the journalists were committed for trial 
before the Criminal Court. 

Information, whatever its nature or source, is covered neither by Article 460 nor by 
Article 321-1 of the Criminal Code which came into force on 1 March 1994, so that, if 
a problem arose - that is, if certain information were published and that publication 
were challenged by the persons concerned - the only legal provisions governing it 
would be those specifically concerning the freedom of the press or of audiovisual 
communication ... " 

II. RELEVANT DOMESTIC LAW 

A. Freedom of the Press Act of 29 July 1881 

25. The relevant sections of the Freedom of the Press Act of 29 July 
1881 provide as follows: 

Section 1 

"Anyone may print or sell books and other publications". 

Section 5 

"Any newspaper or periodical may be published without prior authorisation or the 
payment of any security, provided that the declaration required by section 7 has been 
made". 

Section 6 

"All press publications must have a publishing director ... " 

Section 42 

"The following persons shall be liable, as principals and in the following order, to 
penalties for serious crimes (crimes) or other major offences (de/its) committed 
through the press: 

(I) publishing directors or publishers, whatever their profession or title and, in the 
circumstances defined in section 6(2), joint publishing directors; 

(2) in the absence of any of the foregoing, the actual offenders; 

" 

B. The Code of Tax Procedure 

26. The relevant Articles of the Code of Tax Procedure provide as 
follows: 
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Article L. 103 

"The duty to preserve professional confidentiality, as defined in Article 378 of the 
Criminal Code, applies to any person who is required, in the course of his duties or 
exercise of his powers, to take any action concerning the assessment, inspection or 
recovery of, or disputes over, any taxes, duties, imposts or levies referred to in the 
General Tax Code. The duty shall cover all information obtained in the course of the 
above-mentioned operations." 

Article L. 111-1 

"A list of the persons liable for income tax or corporation tax shall be drawn up, 
distinguishing between the two types of tax as levied in each municipality. 

The list shall be kept by the Revenue Department for each area and shall be 
available for consultation by the taxpayers in that area. The Department may order it 
to be posted. 

The list concerning income tax shall also show, in the manner provided for by 
decree and for each taxpayer, the number of dependants' allowance tax units 
applicable, the amount of tax payable and the total tax credits. 

Publishing or otherwise disseminating the lists referred to above or any information 
relating to those lists which concerns a named person is forbidden on pain of a tax fine 
under Article 1768 ter of the [General Tax] Code". 

C. The Criminal Code 

27. At the material time, Article 460 of the Criminal Code provided: 

"Anyone who knowingly handles any goods (or any part thereof) taken, 
misappropriated or obtained by means of a serious crime (crime) or other major 
offence (de/it) shall be liable to between three months' and five years' imprisonment 
or a fine of between FRF I 0,000 and FRF 2,500,000 or both. The amount of the fine 
may be increased to a sum exceeding FRF 2,500,000 but not exceeding half the value 
of the goods handled ... " 

PROCEEDINGS BEFORE THE COMMISSION 

28. Mr Fressoz and Mr Roire applied to the Commission on 3 August 
1995. They asserted that their conviction by the Court of Appeal constituted 
a breach of their right to freedom of expression under Article 10 of the 
Convention. They also complained that the principle of the presumption of 
innocence enshrined in Article 6 § 2 had been violated in their case. 

29. The Commission declared the application (no. 29183/95) admissible 
on 26 May 1997. In its report of 13 January 1998 (former Article 31 of the 
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Convention), it expressed the opinion that there had been a violation of 
Article I 0 (twenty-one votes to eleven) and that no separate issue arose 
under Article 6 § 2 (eighteen votes to fourteen). The full text of the 
Commission's opinion and of the three dissenting opinions contained in the 
report is reproduced as an annex to this judgment. 

FINAL SUBMISSIONS TO THE COURT 

30. In their memorial, the Government asked the Court to dismiss 
Mr Fressoz and Mr Roire's application as inadmissible for failure to exhaust 
domestic remedies or, in the alternative, to hold that there had been no 
violation of Article 10 of the Convention. With regard to the complaint 
under Article 6 § 2 of the Convention, they requested the Court to dismiss it 
as incompatible ratione materiae with the provisions of the Convention or, 
in the alternative, to hold that Article 6 § 2 had not been violated. 

31. The applicants asked the Court to find that Articles 10 and 6 § 2 had 
been violated and to afford them just satisfaction. 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTION 

32. The applicants submitted that their conviction by the Paris Court of 
Appeal had infringed Article I 0 of the Convention, which provides: 

"l. Everyone has the right to freedom of expression. This right shall include 
freedom to hold opinions and to receive and impart information and ideas without 
interference by public authority and regardless of frontiers ... 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are 
prescribed by law and are necessary in a democratic society, in the interests of 
national security, territorial integrity or public safety, for the prevention of disorder or 
crime, for the protection of health or morals, for the protection of the reputation or 
rights of others, for preventing the disclosure of information received in confidence, or 
for maintaining the authority and impartiality of the judiciary." 

The Government contested that submission; the Commission agreed with 
it. 
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A. The Government's preliminary objection 

33. As they had done before the Commission, the Government pleaded 
failure to exhaust domestic remedies. Mr Fressoz and Mr Roire had 
confined themselves to denying the charge of handling stolen goods that had 
been brought against them. At no stage, not even as an alternative 
submission, had they sought to argue that there was a contradiction between 
the charges on which they had been found guilty and the principle of 
freedom of expression. Thus, they had not complained, either expressly or 
in substance, of a breach of Article 10 of the Convention before the 
domestic courts even though they might have succeeded on that point of 
law, which had been admissible before the national courts. They had 
accordingly failed to afford the French courts an opportunity to decide 
whether the criminal proceedings that had been brought against them were 
compatible with the principle of freedom of expression. Consequently, 
domestic remedies had not been exhausted and the Court, consistent with its 
decision in the Ahmet Sadik v. Greece case (see the judgment of 
15 November 1996, Repm1s of Judgments and Decisions 1996-V, p. 1654, 
§§ 32-33), was unable to hear the case. 

34. The applicants replied that they had raised in substance the 
complaint of a violation of Article 10 of the Convention before the Court of 
Cassation, as their pleadings before that court showed (see paragraph 23 
above). After referring to the Act of 29 July 1881, which established the 
principle of freedom of the press, they had argued, firstly, that Mr Cal vet's 
tax assessments were not confidential as they were available to the public 
and, secondly, that they could not in law be guilty of "handling 
information". In any event, arguing that there had been a breach of 
Article 10 would not have prevented the ordinary rules of law governing the 
handling of stolen goods taking precedence over the protection of freedom 
of expression. 

35. In its decision on the admissibility of the application, the 
Commission dismissed the objection on the ground that the applicants had 
made a complaint before the Court of Cassation that was in substance 
connected with a breach of Article 10. The Delegate of the Commission in 
addition maintained before the Court that, as the Court of Cassation's 
powers had been limited (it could not have reopened the Court of Appeal's 
findings of fact), it was unlikely that redress for the alleged violation would 
have been obtained through an appeal on points of law. In his opinion, there 
would have been little point in the applicants' asserting their right to 
freedom of expression when dissemination of the information did not give 
rise to a risk of conviction under the general law. 

36. Article 35 § 1, formerly Article 26, of the Convention reads as 
follows: 
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"The Court may only deal with the matter after all domestic remedies have been 
exhausted, according to the generally recognised rules of international law, and within 
a period of six months from the date on which the final decision was taken." 

37. The Court reiterates that the purpose of the rule referred to above is to 
afford the Contracting States the opportunity of preventing or putting right -
usually through the courts - the violations alleged against them before those 
allegations are submitted to the Court. That rule must be applied "with some 
degree of flexibility and without excessive formalism"; it is sufficient that the 
complaints intended to be made subsequently in Strasbourg should have been 
raised, "at least in substance and in compliance with the formal requirements 
and time-limits laid down in domestic law", before the national authorities 
(see the Castells v. Spain judgment of 23 April 1992, Series A no. 236, p. 19, 
§ 27, and the Akdivar and Others v. Turkey judgment of 16 September 1996, 
Reports 1996-IV, pp. 1210-11, §§ 65-69). 

38. The applicants are engaged in the business of disseminating 
information and were convicted after publishing documents. In the Court of 
Cassation the applicants relied on various provisions of the Freedom of the 
Press Act of 29 July 1881, which, so far as the applicants' activities are 
concerned, contains provisions equivalent to those of Article I 0. In their 
pleadings in support of their appeal to that court, the applicants argued that 
their article had not contravened any provision of the Freedom of the Press 
Act and that, as a journalist, Mr Roire had simply been doing his "duty" 
(see paragraph 23 above). In their pleading in reply, the applicants criticised 
the prosecution for confusing "handling" with "publication" saying that they 
had been charged with handling so that they could be prosecuted under the 
general law rather than under the special provisions governing the media 
(see paragraph 23 above). Indeed, by making a distinction in its judgment 
between the law applicable to the information itself and the law applicable 
to the document in which it was contained, the Court of Cassation indirectly 
ruled on the scope of journalists' rights to information. 

39. In these circumstances, the Court holds that freedom of expression 
was in issue, if only implicitly, in the proceedings before the Court of 
Cassation and that the legal arguments made by the applicants' in that court 
included a complaint connected with Article 10 of the Convention. 

The applicants' complaint under Article 10 of the Convention was thus 
raised, at least in substance, before the Court of Cassation. The 
Government's objection of failure to exhaust domestic remedies must 
therefore be dismissed. 

B. The merits of the complaint 

40. The applicants submitted that their conv1ct10n for handling 
photocopies of tax returns obtained through a breach of professional 
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confidence by an unidentified tax official had infringed their right to 
freedom of expression. 

41. The applicants' conviction was an "interference" with the exercise of 
their right to freedom of expression. Such interference breaches Article 10 
unless it was "prescribed by law", pursued one or more of the legitimate 
aims referred to in paragraph 2 and was "necessary in a democratic society" 
to attain such aim or aims. 

1. "Prescribed by law" 

42. Those appearing before the Court agreed that the interference was 
"prescribed by law", namely Article 460 of the former Criminal Code and 
Article L. 103 of the Code of Tax Procedure. The Court shares that view. 

2. Legitimate aims 

43. According to the applicants, the Government and the Commission, 
the interference was intended to protect the reputation or rights of others and 
to prevent the disclosure of information received in confidence. The Court 
sees no reason to conclude otherwise. 

3. "Necessary in a democratic society" 

44. The Court must therefore consider whether the interference was 
"necessary" in a democratic society in order to achieve those aims. 

(a) General principles 

45. The Court reiterates the fundamental principles under its case-law 
concerning Article 10. 

(i) Freedom of expression constitutes one of the essential foundations of 
a democratic society. Subject to paragraph 2 of Article 10, it is applicable 
not only to "information" or "ideas" that are favourably received or 
regarded as inoffensive or as a matter of indifference, but also to those that 
offend, shock or disturb. Such are the demands of pluralism, tolerance and 
broadmindedness without which there is no "democratic society" (see the 
Handyside v. the United Kingdom judgment of 7 December 1976, Series A 
no. 24, p. 23, § 49, and the Jersild v. Denmark judgment of 23 September 
1994, Series A no. 298, p. 26, § 37). 

(ii) The press plays an essential role in a democratic society. Although it 
must not overstep certain bounds, in particular in respect of the reputation 
and rights of others and the need to prevent the disclosure of confidential 
information, its duty is nevertheless to impart - in a manner consistent with 
its obligations and responsibilities - information and ideas on all matters of 
public interest (see the De Haes and Gijsels v. Belgium judgment of 
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24 February 1997, Reports 1997-1, pp. 233-34, § 37). In addition, the Court 
is mindful of the fact that journalistic freedom also covers possible recourse 
to a degree of exaggeration, or even provocation (see the Prager and 
Oberschlick v. Austria judgment of 26 April 1995, Series A no. 313, p. 19, 
§ 38). 

(iii) As a matter of general principle, the "necessity" for any restriction 
on freedom of expression must be convincingly established. Admittedly, it 
is in the first place for the national authorities to assess whether there is a 
"pressing social need" for the restriction and, in making their assessment, 
they enjoy a certain margin of appreciation. In cases, such as the present 
one, concerning the press, the national margin of appreciation is 
circumscribed by the interest of democratic society in ensuring and 
maintaining a free press. Similarly, that interest will weigh heavily in the 
balance in determining, as must be done under paragraph 2 of Article 10, 
whether the restriction was proportionate to the legitimate aim pursued (see, 
mutatis mutandis, the Goodwin v. the United Kingdom judgment of 
27 March 1996, Reports 1996-II, pp. 500-01, § 40, and the Worm v. Austria 
judgment of 29 August 1997, Reports 1997-V, p. 1551, § 47). 

(iv) The Court's task in exercising its supervisory function is not to take 
the place of the national authorities but rather to review under Article 10 the 
decisions they have taken pursuant to their power of appreciation. In so 
doing, the Court must look at the "interference" complained of in the light of 
the case as a whole and determine whether the reasons adduced by the 
national authorities to justify it are "relevant and sufficient" (see, among 
many other authorities, the Goodwin judgment cited above, pp. 500-01, § 40). 

(b) Application of the above principles to the present case 

46. Mr Fressoz and Mr Roire said that their article had been published in 
the context of a public debate of general interest to which changes in 
Mr Cal vet's earnings were, at the time, of particular relevance. The article 
was intended to contribute to a debate that went beyond the Peugeot 
chairman as an individual, since his importance, his role, the scale of the 
industrial dispute and the size of the company concerned were all matters 
lending themselves to discussion. The published article did not therefore 
concern Mr Calvet's reputation or rights, but the management of the 
company he ran. 

The penalty imposed on them was all the more unjust in that, under the 
Court of Cassation's case-law, publishing details of a person's income or 
assets did not constitute an interference with his private life, especially if he 
exercised public or quasi-public functions. 

Nor had the penalty been necessary to secure compliance with the duty to 
preserve confidentiality. In the instant case only the tax officials had been 
subject to confidentiality obligations. Other people, such as members of the 
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works' council or of Mr Calvet's family, could have disclosed the 
information about his income. In any event, Mr Fressoz and Mr Roire could 
not have known that the photocopies of the tax assessments sent to them 
anonymously had been obtained through a breach of professional 
confidence, as the national courts themselves had been unable to establish 
such a breach, despite a two-year investigation. 

By publishing part of the photocopied documents the applicants had been 
able to show that their information was true and fulfil their duty as 
journalists to communicate data that had been verified and proof. 

Lastly, the reasoning of the Court of Appeal and the Court of Cassation 
was transparently artificial and its pernicious effects on freedom of the press 
immediate. Mr Calvet had complained solely because his income had been 
disclosed. The fact that the applicants had been convicted of the purely 
technical offence of handling photocopies disguised what was really a desire 
to penalise them for publishing the information, although publication m 
itself was quite lawful. 

47. The Commission agreed in substance with those submissions. 
48. The Government maintained that it was the breach of confidence 

regarding tax matters that had led to the applicants' conviction and that 
conviction had been necessary to secure effective preservation of 
confidentiality. It would be unrealistic to hope to secure compliance with a 
duty to preserve confidentiality if any information, including information 
that was to remain confidential, could be disclosed with impunity. 
Restrictions on freedom of expression were to be assessed in the light of the 
responsibilities and obligations of those concerned when the information 
was obtained. The addressees of the letter must have been aware that the 
documents had been obtained unlawfully. Indeed, the second applicant had 
not disputed knowing that the documents came from a tax file and should 
therefore have treated them as confidential. 

Furthermore, disclosing the remuneration of just one person, albeit the 
head of a major private company, did not contribute to the debate on a topic 
of interest to the public. The published information concerned a particular 
situation that was too specific to be a matter of public interest. It had been 
published solely with a view to damaging Mr Calvet and putting him in a 
difficult position in the pay negotiations that were under way. 

French law made it possible for citizens to obtain information concerning 
the income and the tax liabilities of taxpayers in France. Thus under 
Article L. 111 of the Code of Tax Procedure (see paragraph 26 above) 
taxpayers in a municipality were entitled to consult a list of the people liable 
for tax and to find out those people's taxable income and tax liability. 

In any event, there could not have been a disproportionate interference 
with freedom of expression as an alternative solution had been available that 
would have allowed any right the public had to information to be upheld, 
without the commission of a criminal offence. The applicants would not 
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have been guilty of the offence of handling photocopies if they had confined 
themselves to publishing the information about Mr Calvet's income, 
without reproducing extracts from the photocopies of the tax assessments 
that had been sent to them by a person who was rightfully subject to 
professional confidentiality obligations. Admittedly, proceedings could 
have been brought against them for press libel. However, the case-law of the 
Court of Cassation established that journalists were entitled to adduce 
evidence justifying their assertions, even if obtained unlawfully. Subject to 
that condition, the applicants could have disclosed the information without 
restriction. 

49. In the light of those arguments, the Court must examine whether 
relevant and sufficient reasons existed to justify the applicants' conviction 
for the purposes of paragraph 2 of Article 10. 

50. The Court is unconvinced by the Government's argument that the 
information was not a matter of general interest. The article was published 
during an industrial dispute - widely reported in the press - at one of the 
major French car manufacturers. The workers were seeking a pay rise which 
the management were refusing. The article showed that the company 
chairman had received large pay increases during the period under 
consideration while at the same time opposing his employees' claims for a 
rise. By making such a comparison against that background, the article 
contributed to a public debate on a matter of general interest. It was not 
intended to damage Mr Calvet's reputation but to contribute to the more 
general debate on a topic that interested the public (see, for example, the 
Thorgeir Thorgeirson v. Iceland judgment of 25 June 1992, Series A 
no. 239,p.28,§66~ 

The Court of Cassation has held that questions relating to the finances of 
public figures, such as heads of major companies, do not concern their 
private life. That is not something the Government disputed. 

51. Not only does the press have the task of imparting information and 
ideas on matters of public interest: the public also has a right to receive 
them (see, among other authorities, the following judgments: Observer and 
Guardian v. the United Kingdom of 26 November 1991, Series A no. 216, 
p. 30, § 59; Jersild, cited above, p. 23, § 31; and De Haes and Gijsels, cited 
above, p. 234, § 39). That is particularly true in the instant case, as issues 
concerning employment and pay generally attract considerable attention. 
Consequently, an interference with the exercise of press freedom cannot be 
compatible with Article 10 of the Convention unless it is justified by an 
overriding requirement in the public interest (see the Goodwin judgment 
cited above, p. 500, § 39). 

52. Admittedly, people exercising freedom of expression, including 
journalists, undertake "duties and responsibilities" the scope of which 
depends on their situation and the technical means they use (see, mutatis 
mutandis, the Handyside judgment cited above, p. 23, § 49 in fine). In the 
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present case the Court of Appeal held that in the light of the nature of the 
documents and of the checks which Mr Roire says he carried out, the 
defendants must have known that the documents came from a tax file (see 
paragraph 22 above) and were therefore confidential. While recognising the 
vital role played by the press in a democratic society, the Court stresses that 
journalists cannot, in principle, be released from their duty to obey the 
ordinary criminal law on the basis that Article 10 affords them protection. 
Indeed, paragraph 2 of Article 10 defines the boundaries of the exercise of 
freedom of expression. It falls to be decided whether, in the particular 
circumstances of the case, the interest in the public's being informed 
outweighed the "duties and responsibilities" the applicants had as a result of 
the suspect origin of the documents that were sent to them. 

53. The Court must in particular determine whether the objective of 
protecting fiscal confidentiality, which in itself is legitimate, constituted a 
relevant and sufficient justification for the interference. In that connection, it 
must be noted that although the applicants' conviction was based solely on 
the reproduction in Le Canard enchaine of documents in the possession of 
the tax authorities that were held to have been communicated to Mr Fressoz 
and Mr Roire in breach of professional confidence, it inevitably concerned 
the disclosure of information. The issue does however arise as to whether 
there was any need to prevent the disclosure of information that was already 
available to the public (see the Weber v. Switzerland judgment of 22 May 
1990, Series A no. 177, p. 23, § 51, and the Vereniging Weekblad Bluf! v. 
the Netherlands judgment of 9 February 1995, Series A no. 306-A, p. 15, 
§ 41) and might already have been known to a large number of people. As 
the Government accepted, a degree of transparency exists regarding 
earnings and pay rises. Thus local taxpayers may consult a list of the people 
liable for tax in their municipality, with details of each taxpayer's taxable 
income and tax liability (see paragraphs 26 and 48 above). While that 
information cannot be disseminated, it is thus accessible to a large number 
of people who may in tum pass it on to others. Although publication of the 
tax assessments in the present case was prohibited, the information they 
contained was not confidential. Indeed, the remuneration of people who, 
like Mr Calvet, run major companies is regularly published in financial 
reviews and the second applicant said, without it being disputed, that he had 
referred to information of that type in order to check roughly how much 
Mr Calvet was earning (see paragraph 19 above). Accordingly, there was no 
overriding requirement for the information to be protected as confidential. 

54. If, as the Government accepted, the information about Mr Calvet's 
annual income was lawful and its disclosure permitted, the applicants' 
conviction merely for having published the documents in which that 
information was contained, namely the tax assessments, cannot be justified 
under Article 10. In essence, that Article leaves it for journalists to decide 
whether or not it is necessary to reproduce such documents to ensure 
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credibility. It protects journalists' right to divulge information on issues of 
general interest provided that they are acting in good faith and on an 
accurate factual basis and provide "reliable and precise" information in 
accordance with the ethics of journalism (see, in particular, the Goodwin 
judgment cited above, p. 500, § 39; the Schwabe v. Austria judgment of 
28 August 1992, Series A no. 242-B, p. 34, § 34; and, as an example of a 
finding to the contrary on the facts, the Prager and Oberschlick judgment 
cited above, p. 18, § 37). 

55. In the instant case, the Court notes that neither Mr Fressoz and 
Mr Roire's account of the events nor their good faith has been called into 
question. Mr Roire, who verified the authenticity of the tax assessments, 
acted in accordance with the standards governing his profession as a 
journalist. The extracts from each document were intended to corroborate 
the terms of the article in question. The publication of the tax assessments 
was thus relevant not only to the subject matter but also to the credibility of 
the information supplied. 

56. In sum, there was not, in the Court's view, a reasonable 
relationship of proportionality between the legitimate aim pursued by the 
journalists' conviction and the means deployed to achieve that aim, given 
the interest a democratic society has in ensuring and preserving freedom of 
the press. There has therefore been a violation of Article 10 of the 
Convention. 

II. ALLEGED VIOLATION OF ARTICLE 6 § 2 OF THE CONVENTION 

57. The applicants complained of two breaches of Article 6 § 2 of the 
Convention, which provides: 

"Everyone charged with a criminal offence shall be presumed innocent until proved 
guilty according to law." 

The national courts had failed to apply the presumption of innocence in 
two respects. Firstly, Mr Fressoz's conviction had resulted from an 
unwarranted extension to the special criminal-law system created by the Act 
of29 July 1881 (see paragraph 25 above) that rendered publishing directors 
strictly liable for press offences. Secondly, the applicants should not have 
been convicted of an offence under the general law as there was no concrete 
evidence against them. In order to be able to convict, the Court of Appeal 
had had to resort to a purely hypothetical intellectual construction whereby 
the applicants were presumed to have known the fraudulent origin of the 
photocopies they had received. 
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58. The Government submitted that this complaint was incompatible 
ratione materiae with the provisions of the Convention. What the applicants 
were in fact seeking to do was to challenge the merits of their conviction by 
the Court of Appeal. However, it was not for the Convention institutions to 
determine whether the national courts had correctly assessed the evidence. 
In any event, there had been no presumption of guilt against the journalists 
in the Court of Appeal, which had given perfectly valid reasons for its 
decision. 

59. Having heard the arguments made before it and in view of its 
conclusion that there had been a violation of Article 10 of the Convention, 
the Commission considered that the complaint under Article 6 § 2 arose out 
of the same facts and did not give rise to any issues of fact or law requiring 
separate examination. 

60. The Court reaches the same conclusion and considers that, in the 
light of its finding in paragraph 56 and the matters it took into account in 
so finding, no separate issue arises under Article 6 § 2 of the Convention. 

III. APPLICATION OF ARTICLE 41 OF THE CONVENTION 

61. Article 41 of the Convention provides: 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the in ju red party." 

A. Damage 

62. The applicants considered that a finding by the Court that there had 
been a violation of the Convention would constitute just satisfaction. They 
claimed, however, reimbursement of the sum of 10,001 French francs (FRF) 
which the Court of Appeal had ordered them to pay Mr Calvet for non
pecuniary damage (one franc) and, under Article 475-1 of the Code of 
Criminal Procedure, for the costs incurred in the proceedings (see 
paragraph 22 above). 

63. The Government submitted that the latter claim for reimbursement 
could not be allowed since the applicants had not pointed to any particular 
pecuniary damage under that head and, in addition, an award would cast 
doubt on the binding nature of the Court of Appeal's decision. As to 
the remainder, a finding of a violation would in itself constitute just 
satisfaction. 

64. The Delegate of the Commission did not make any observations on 
the subject. 
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65. The Court finds that there is a causal link between the payment of 
FRF 10,001 awarded to Mr Calvet and the violation of Article 10 which it 
has found, such that the applicants should recover that sum. It is therefore 
appropriate to award the amount claimed. That apart, the finding of a breach 
made in this judgment constitutes just satisfaction for any other damage. 

B. Costs and expenses 

66. The journalists claimed FRF 166,100 for the costs and expenses 
incurred in order to be represented. They apportioned the sum as follows: 
FRF 55,800 for the proceedings before the domestic courts, including 
FRF 12,000 for the proceedings in the Court of Cassation, and FRF 110,300 
for the proceedings before the Strasbourg institutions. 

67. The Delegate of the Commission made no observations. 
68. The Government contended that they should not have to bear the 

costs of the domestic proceedings as the complaint under Article 10 of the 
Convention had not been made at that stage. They should only be liable to 
reimburse costs and expenses incurred in the proceedings before the 
Convention institutions and their liability should not exceed FRF 40,000, 
regard being had to the amounts generally awarded by the Court in the past. 

69. On the basis of the information it has before it, the Court, ruling on 
an equitable basis, awards the applicants FRF 60,000. 

C. l)efaultinterest 

70. According to the information available to the Court, the statutory 
rate of interest applicable in France at the date of adoption of the present 
judgment is 3.36% per annum. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1. Dismisses the Government's preliminary objection; 

2. Holds that there has been a breach of Article l 0 of the Convention; 

3. Holds that no separate issue arises under Article 6 § 2 of the Con
vention; 

4. Holds that the respondent State is to pay the applicants, within three 
months, 10,001 (ten thousand and one) French francs for pecuniary 
damage and 60,000 (sixty thousand) French francs for costs and expenses, 
together with simple interest at an annual rate of 3.36% payable from the 
expiry of the above-mentioned three months until settlement; 
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5. Holds that the present judgment constitutes m itself sufficient just 
satisfaction for any other damage; 

6. Dismisses the remainder of the claim for just satisfaction. 

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 21 January 1999. 

Paul MAHONEY 

Deputy Registrar 

Luzius WILDHABER 

President 
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ANNEX 

OPINION OF THE EUROPEAN COMMISSION 
OF HUMAN RIGHTS 1 
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I. Translation; original French. 
2. The opinion contains some references to previous paragraphs of the Commission's 
report. The full text of the report may be obtained from the Registry of the Court. 
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A. Complaints declared admissible 

48. The Commission has declared admissible: 
(i) the applicants' complaint that their conviction for handling photo

copies of tax notices obtained through a breach of the duty of professional 
confidentiality by an unidentified tax official constituted a violation of their 
right to freedom of expression; and 

(ii) the applicants' complaint that they were not given the benefit of the 
presumption of innocence in the criminal proceedings which ended with 
their conviction. 

B. Points at issue 

49. Therefore, the issues before the Commission are: 
(i) whether there has been a violation of Article 10 of the Convention; 

and 
(ii) whether there has been a violation of Article 6 § 2 of the Conven

tion. 

C. As regards Article 10 of the Convention 

50. Article 10 of the Convention, in so far as relevant, provides as fol
lows: 

"l. Everyone has the right to freedom of expression. This right shall include free
dom to hold opinions and to receive and impart information and ideas without inter
ference by public authority and regardless of frontiers ... 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are pre
scribed by law and are necessary in a democratic society, in the interests of national 
security, territorial integrity or public safety, for the prevention of disorder or crime, 
for the protection of health or morals, for the protection of the reputation or rights of 
others, for preventing the disclosure of information received in confidence, or for 
maintaining the authority and impartiality of the judiciary." 

51. The Commission considers, and the respondent Government admit, 
that the applicants' conviction constitutes an "interference" with their rights 
under Article 10 § 1 of the Convention. 

52. The parties agree that the interference, which was based on Art
icle 460 of the old Criminal Code and Article L. 103 of the Code of Tax 
Procedure, was "prescribed by law" within the meaning of Article 10 § 2 of 
the Convention as interpreted in the case-law. 

53. The next question is whether the interference pursued a "legitimate 
aim" from the point of view of Article 10 § 2. The applicants argue that 
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their conviction could not really have been intended to protect one of the 
values listed as "legitimate aims''. The Government claim that it did pursue 
two of those aims, the "protection of the reputation or rights of 
others" and the prevention of disclosure "of information received in confi
dence". The Commission notes that the applicants' conviction arose out of 
the publication of tax notices concerning Mr Cal vet which were held by the 
tax authorities and protected by professional confidentiality. The Commis
sion considers that the reasons given for the convictions show that the inter
ference was aimed at protecting the reputation or rights of others and pre
venting the disclosure of information received in confidence. Therefore, the 
interference pursued aims recognised as "legitimate" under paragraph 2 of 
Article I 0 of the Convention. 

54. The remaining issue is whether the interference was justified under 
the terms of Article 10 § 2 as "necessary in a democratic society" in order to 
pursue those aims. 

55. The applicants submit that the interference was not "necessary" in a 
democratic society. 

56. They argue that the information in question concerned a matter of 
public interest: the wage dispute was being covered by the national press, it 
involved a large car manufacturing company and the company chairman's 
character was a factor in it. The article had aimed to contribute to a debate 
going beyond Mr Calvet as a private individual: his character, the nature of 
his job, the importance of the industrial dispute and of the company con
cerned were all factors lending themselves to public debate. 

57. The applicants deny that the information published was in any way 
confidential, arguing that it related exclusively to the salary and emoluments 
received by Mr Calvet as a company director, information which is not in 
itself confidential. They claim that, under French law, publishing infor
mation about a person's finances, without any reference to their life or 
personality, is not prohibited by the privacy laws. The same must apply, a 
fortiori, where that person is a public figure playing a significant role in the 
country's economy. Further, they submit that the article did not call into 
question Mr Calvet's reputation or rights but rather the manner in which the 
company of which he was chairman was being run. 

58. The applicants submit that their conviction was not justified by a 
need to prevent a breach of the duty of professional confidentiality. Firstly, 
they argued, the duty of confidentiality under Article L. 103 of the Code of 
Tax Procedure applied only to tax officials. This meant that a category of 
persons, civil servants responsible for assessing and recovering tax, were 
bound by this duty. It did not mean that the information itself was covered 
by the duty of confidentiality in tax matters. Therefore, journalists were not 
bound by this duty. 

59. The applicants submit that their conviction was not justified under 
Article 10 § 2 of the Convention. The duty of confidentiality affected only 
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tax officials, not tax information itself, and thus could not be extended to 
journalists. They could not have known that the information had been ob
tained as a result of a breach of professional confidentiality, given that the 
domestic courts had failed to establish this despite a two-year investigation. 
In publishing a copy of part of the tax notices, they had not only demon
strated that their information was accurate but also fulfilled their duty as 
journalists, by publishing only verified information accompanied by sup
porting evidence. Furthermore, they claim that the reason why Mr Calvet 
complained to the prosecuting authorities was not because extracts from 
his tax notices had been published but because his income had been 
revealed. 

60. In response, the Government claim that the interference was "necess
ary" in a democratic society and raise a number of arguments in support of 
this. 

61. First, they submit that the information published did not bear on a 
matter of public concern as defined in the case-law of the Court (see Eur. 
Court HR, Thorgeir Thorgeirson v. Iceland judgment of 25 June 1992, 
Series A no. 239). By targeting Mr Calvet alone, the article was intended to 
undermine him and put him personally in a difficult position in relation to 
the ongoing wage negotiations; it did not deal with any matter of general 
application. Moreover, a criminal conviction for publishing tax notices did 
not prevent the public from receiving any information on the subject: Art
icle L. 111 of the Code of Tax Procedure authorises taxpayers to consult the 
list of taxable persons in their locality and to find out their taxable income 
and the amount of tax payable by them. 

62. Restrictions on the freedom of expression must be looked at in the 
light of the duties and responsibilities of the persons concerned. Thus, the 
Convention organs have held that it is justified to impose a duty of dis
cretion on public servants (see application no. 11389/85, decision of 
3 May 1988, Decisions and Reports (DR) 56, p. 127, and Eur. Court HR, 
Hadjianastassiou v. Greece judgment of 16 December 1992, Series A 
no. 252). According to the Government, the interference in the present case 
was necessary to ensure that tax officials complied with their duty to keep 
tax information secret. The Commission has already found that the convic
tion of a journalist who published a confidential parliamentary document 
was justified by the fact that, in the light of his work, the applicant had a 
duty and responsibility to be aware of the confidential nature of the docu
ment (see Z v. Switzerland, application no. 10343/83, decision of 6 October 
1983, DR 35, p. 224). Therefore, the interference was necessary to ensure 
that persons who were indubitably aware that certain information was con
fidential, yet nevertheless breached that confidentiality, did not do so in 
future. The Government point out that the second applicant did not deny 
knowing that the documents came from a tax file and argue that he was 
therefore obliged to treat them as confidential information. 
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63. The Government submit that the applicants' conviction was pro
portionate to the aims pursued, since the offence of handling unlawfully 
obtained photocopies would not have been made out had the applicants 
simply published the information concerning Mr Calvet's income, without 
also reproducing part of the tax notices. In that case, they could, admittedly, 
have been prosecuted for criminal defamation committed through the press, 
but the Court of Cassation allows journalists to defend themselves against 
such a charge by publishing proof of the truth of their assertions, even 
where such proof has been obtained unlawfully, as in the present case (see 
Cass. crim. of 15 June 1993, Bull. crim. no. 210, in which it was held that 
"the criminal courts cannot refuse to admit evidence submitted by the par
ties simply on the ground that it may have been obtained by means of a 
breach of the law or of trust. Their sole task is to assess its probative 
value"). Under those conditions, the applicants could have divulged the 
information in their possession freely. Hence, according to the Government, 
the applicants' conviction was not aimed at preventing them from express
ing themselves but was motivated exclusively by the need to reconcile the 
protection of property (the confidential tax papers) with freedom of ex
pression. 

64. The Commission reiterates that the press plays an essential role in a 
democratic society. Although it must not overstep certain bounds, in par
ticular in respect of the reputation and rights of others and of the need to 
prevent the disclosure of information received in confidence, its duty is 
nevertheless to impart - in a manner consistent with its obligations and 
responsibilities - information and ideas on all matters of public interest. Not 
only does the press have the task of imparting such information and ideas: 
the public also has a right to receive them. Were it otherwise, the press 
would be unable to play its vital role of "public watchdog" (see, for exam
ple, Eur. Court HR, De Haes and Gijsels v. Belgium judgment of 
24 February 1997, Reports of Judgments and Decisions 1997-1, pp. 233-34, 
§ 37). 

65. The adjective "necessary", within the meaning of Article 10 § 2, im
plies the existence of a "pressing social need", as the Court made clear in its 
judgment in the case of Sunday Times v. the United Kingdom (no. 2) (Eur. 
Court HR,judgment of26 November 1991, Series A no. 217, p. 29, § 50 (c) 
and (d), where it held as follows: 

" ... The Contracting States have a certain margin of appreciation in assessing 
whether such a need exists, but it goes hand in hand with a European supervision, em
bracing both the law and the decisions applying it, even those given by independent 
courts. The Court is therefore empowered to give the final ruling on whether a 're
striction' is reconcilable with freedom of expression as protected by Article I 0. 

The Court's task, in exercising its supervisory jurisdiction, is not to take the place 
of the competent national authorities but rather to review under Article 10 the deci
sions they delivered pursuant to their power of appreciation. This does not mean that 



CASE OF FRESSOZ AND ROJRE v. FRANCE - OPINION OF THE COMMISSION 33 

the supervision is limited to ascertaining whether the respondent State exercised its 
discretion reasonably, carefully and in good faith; what the Court has to do is to 
look at the interference complained of in the light of the case as a whole and deter
mine whether it was 'proportionate to the legitimate aim pursued' and whether the 
reasons adduced by the national authorities to justify it are 'relevant and suffi
cient'." (see also Eur. Court HR, Worm v. Austria judgment of 29 August 1997, Re
ports 1997-V, pp. 1550-51, § 47) 

66. The Commission also recalls that, in exercising their supervisory 
jurisdiction, the Convention organs are not confined to examining the 
impugned judicial decisions in isolation; rather, they must look at those 
decisions in the light of the case as a whole, including the applicants' 
publication and the context in which it was written (see Eur. Court HR, 
Oberschlick v. Austria (no. 1) judgment of 23 May 1991, Series A 
no. 204, p. 26, § 60). 

67. The applicants were convicted for reproducing extracts of tax notices 
relating to a director of a large car manufacturing company. The information 
was published against the background of an industrial dispute, widely cov
ered by the press, within the relevant company, in which the employees 
were claiming wage rises and the management were refusing to grant them. 
The article, which was accompanied by a facsimile of the extracts in ques
tion, showed that the director had received significant increases in his salary 
while at the same time opposing his employees' request for a wage rise. In 
the Commission's opinion, in making that comparison, in that context, the 
article was contributing to a public debate on a matter of general interest; its 
aim was not to cause gratuitous damage to Mr Calvet's reputation, but, 
more widely, to canvass an issue of current affairs which was of interest to 
the public (see, for example, the above-mentioned Thorgeir Thorgeirson 
judgment, p. 28, § 66). 

68. The Court of Appeal convicted the applicants for publishing extracts 
from three tax notices which, according to it, had been divulged in breach of 
the duty of confidentiality binding tax officials. 

69. The Commission notes, first, that the Court of Appeal did not con
vict the applicants for publishing the information itself - that is, the amount 
of Mr Calvet's salary and emoluments - but only for publishing the sup
porting evidence. Therefore, the applicants were not convicted for divulging 
confidential information but for reproducing documents held by the tax 
authorities and deemed to have been disclosed in breach of a duty of profes
sional confidentiality. The Commission deduces from this that the interfer
ence was not necessary either to prevent "the disclosure of information 
received in confidence" or to protect Mr Cal vet's "reputation" or "rights". 

70. Secondly, the Commission notes that the Court of Appeal held that 
the applicants must have known that the documents in their possession were 
covered by the duty of confidentiality in tax matters, given the nature of the 
documents and the checks carried out by the second applicant. 
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71. On this point, the Commission recalls that whoever exercises 
his freedom of expression undertakes "duties and responsibilities", the 
scope of which depends on his situation and the technical means he uses 
(see Eur. Court HR, Handyside v. the United Kingdom judgment of 
7 December 1976, Series A no. 24, p. 23, § 49 in .fine). It is not persuaded 
that the reasons for convicting the applicants in the present case were 
adequate. 

72. Admittedly, the second applicant could have deduced from the na
ture of the documents that they came from a tax file. However, he testified 
that he had not been able to establish that they had been obtained unlawfully 
(see paragraph 31 of the report). The Court of Appeal nevertheless held that 
the applicants must have known that they had been disclosed in breach of a 
duty of confidentiality: in the case of the second applicant, by virtue of the 
checks he had carried out and in the case of the first applicant, by virtue of 
his having read the documents. In so holding, the Court of Appeal - unlike 
the Criminal Court - failed to take into account the fact that a two-year 
judicial investigation had failed to determine either the circumstances or the 
source of the leak. 

73. Nor is the Commission persuaded by the Government's argument 
that the judgments of the Court of Appeal and Court of Cassation struck a 
fair balance between the different interests at stake. 

74. It is true that the applicants could have exercised their right to impart 
information by publishing the amount of Mr Calvet's income, without 
publishing the tax notices containing that information. However, this re
striction on the applicants' rights is not, in the Commission's opinion, com
patible with journalists' rights under Article 10 of the Convention. That 
provision protects, in principle, journalists' right to impart information 
provided that they do so in good faith, on the basis of accurate data, and that 
they provide "accurate and reliable" information in a manner complying 
with the ethics of journalism (see, inter alia, Eur. Court HR, Goodwin v. the 
United Kingdomjudgment of 27 March 1996, Reports 1996-11, p. 500, § 39; 
Schwabe v. Austria judgment of 28 August 1992, Series A no. 242-B, p. 34, 
§ 34, and, arguing from the inverse, Prager and Oberschlick v. Austria 
judgment of 26 April 1995, Series A no. 313, pp. 18-19, § 37). Moreover, 
Article 10 protects not only the substance of the information expressed, but 
also the form in which it is conveyed (see the above-mentioned Oberschlick 
judgment, p. 25, § 57). 

75. In the present case, it is clear that neither the truth of the information 
nor the applicants' good faith were in dispute. The applicants confined 
themselves to reproducing, from each tax notice, the extract which corrob
orated the contents of the article. Thus, publishing the extracts reinforced 
both the thrust of the information conveyed and its credibility. Finally, the 
applicants had verified their information and published evidence in support 
of it, as required by the ethics of journalism. 
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76. In these circumstances, the Commission considers that the appli
cants' conviction constituted an unreasonable hindrance to the fulfilment of 
the duties of the press, in breach of the protection afforded to journalists by 
Article 10 § 2 of the Convention. 

77. Weighing up the reasons for the conviction given in the domestic 
courts' decisions against the vital role of the press in a State governed by the 
rule of law, the Commission concludes that, in the present case, there has 
been a disproportionate interference with the applicants' right to receive and 
impart information, even taking account of the margin of appreciation re
served to the national authorities. 

Conclusion 

78. The Commission concludes, by twenty-one votes to eleven, that there 
has been a violation of Article 10 of the Convention in the present case. 

D. As regards Article 6 § 2 of the Convention 

79. Article 6 § 2 of the Convention provides as follows: 

"Everyone charged with a criminal offence shall be presumed innocent until proved 
guilty according to law." 

80. The applicants submit that their guilt was not "proved according 
to law" as required by Article 6 § 2 of the Convention. They claim 
that the judgment convicting them failed to apply the presumption of 
innocence. 

81. The Government respond that the substance of the complaint is in
compatible ratione materiae with the provisions of the Convention, adding 
that, in any event, there can have been no breach of the presumption of 
innocence since the applicants' conviction was based on adequate reasons 
which were set out in the relevant decisions. 

82. The Commission, having perused the parties' arguments, and having 
regard to the conclusion reached by it in relation to Article l 0 of the Con
vention, considers that the complaint raised under Article 6 § 2 arises out of 
the same set of facts and does not raise any issues of fact or law necessitat
ing a separate examination. 

Conclusion 

83. The Commission concludes, by eighteen votes to fourteen, that no 
separate issue arises under Article 6 § 2 of the Convention. 
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E. Recapitulation 

84. The Commission concludes, by twenty-one votes to eleven, that 
there has been a violation of Article I 0 of the Convention in the present case 
(paragraph 78). 

85 . The Commission concludes, by eighteen votes to fourteen, that no 
separate issue arises under Article 6 § 2 of the Convention (paragraph 83). 

M. DE SALVIA 

Secretary to the Commission 
S. TRECHSEL 

President of the Commission 
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I voted against the opinion expressed by the majority of the Commission 
that the applicants' complaint under Article 6 § 2 of the Convention did not 
raise any separate issue in the light of the Commission's finding with regard 
to Article I 0. 

I am of the view that this complaint does raise a separate issue and that 
the proceedings which ended with the applicants' conviction did involve a 
violation of Article 6 § 2 of the Convention. 

It is true, as the Government emphasise, that questions of the admissibil
ity and probative value of evidence are essentially governed by national law. 
Therefore, it is not, in principle, for the Commission to express an opinion 
as to whether the French courts assessed the evidence correctly (see Eur. 
Court HR, Vidal v. Belgium judgment of 22 April 1992, Series A no. 235-
B, pp. 32-33, § 33, and application no. 9000/80, decision of 11 March 1982, 
Decisions and Reports (DR) 28, p. 127 at p. 134). To that extent, I agree 
with the Government that the applicants' complaint falls outside the scope 
of the Commission's competence ratione mate riae. 

Nevertheless, the Commission is competent to examine the applicants' 
complaint in so far as it is concerned with whether their guilt was 
"proved according to law" within the meaning of Article 6 § 2 of the 
Convention, failing which their right to be presumed innocent will 
have been breached. 

It should be recalled in this context that the presumption of innocence 
concerns, amongst other things, the state of mind and attitude of a judge 
called upon to decide upon a criminal charge, by prohibiting him or her 
from entertaining the conviction or assumption that the accused is guilty. 
When reaching a decision, the court must convict only on the basis of direct 
or indirect evidence sufficiently strong, in the eyes of the law, to establish 
the accused's guilt (see Eur. Court HR, Barbera, Messegue and Jabardo 
v. Spain judgment of 6 December 1988, Series A no. 146, opinion of the 
Commission, p. 49, § 104); application no. 9037/80, decision of 5 May 
1981, DR 24, p. 221 at pp. 224-225, and application no. 7628176, decision 
of9Mayl977,DR9,p.169atp.173). 

In relation to the present case, I note that, although the investigation, 
which lasted for more than two years, failed to reveal either the identity of 
the person who had removed and disclosed the documents or the circum
stances in which this occurred, the Court of Appeal found that the offence of 
breach of professional confidentiality had been committed, simply on the 
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basis that "it is certain that a third party, someone who was not a civil 
servant or was from outside the tax department, could not - without 
attracting attention - have taken [the] documents ... ". The court went on 
to find that the applicants had committed the offence of handling the fruits 
of a breach of professional confidentiality simply because "in the light of 
the nature of the documents and of the checks which [the second appli
cant] says he carried out, the defendants must have known that those 
documents came from a tax file ... ", inferring that the first applicant had 
the necessary intention for the offence merely because he personally 
passed the article for press. 

Thus, the Court of Appeal deduced that the offence of breach of profes
sional confidentiality had been committed from its certainty that only a tax 
official could have physically sent the document, and deduced that the first 
applicant knew that this offence had been committed from the fact that he 
personally authorised publication. To my eyes, this appears to be a tissue of 
presumptions of fact - yet the relevant statutory provisions do not authorise 
resort to presumptions. 

More specifically, with regard to the breach of professional confidenti
ality, I note that the Court of Appeal, in finding that no third party 
from outside the civil service or the tax department could have laid hands 
on the relevant documents, was holding - implicitly, but unmistakably -
that the person who removed and photocopied them was bound by this 
duty. 

Yet it emerges from the Criminal Court judgment that "the tax authorities 
themselves ... suggested that the perpetrator might be 'someone from out
side' ... whatever the security regulations were like at the time". As regards 
the factual situation within Chaillot Tax Office at the time, it seems to me 
that the civil servants who worked there every day were in the best position 
to assess weaknesses in the security system. Hence, the scenario involving a 
culprit from outside the tax department cannot be dismissed with confidence 
simply on the strength of the Court of Appeal's reference to "the results of 
the investigations". The Court of Appeal has merely given preference to one 
hypothesis over another. 

Moreover, the Court of Appeal did not even consider the possibility that 
the source of the "leak" might have been a low-ranking employee 
at the tax office, which obviously has a number of clerical staff. Yet 
Article L. 103 of the Code of Tax Procedure gives a narrow definition 
of the categories of person bound by the duty of confidentiality, which 
does not cover clerical staff. This is why the Criminal Court held that "the 
fact that the status and professional functions of the person responsible 
for the disclosure are unknown therefore rules out any possibility of proving 
one of the essential elements of the offence of breach of the duty of profes
sional confidentiality". I am forced to the conclusion that the Court of 
Appeal completely failed to show that this analysis was incorrect in law. 
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Further, as regards the mens rea for the offence of handling stolen photo
copies, it must be emphasised that the Court of Appeal reached its con
clusions on the basis of the checks carried out by the second applicant and 
on the first applicant's knowledge of the contents of the documents, without 
demonstrating that those checks related to the source of the documents, 
rather than exclusively to their authenticity. Nor did it demonstrate that any 
reasonably well-informed person would know, from the computer reference 
at the top of the documents, that they came from a tax file and were in
tended to remain there. It is more than likely that, if the applicants had 
suspected that the computer reference on the tax notices would reveal their 
origin, they would have taken care to conceal it when reproducing them. 

I conclude from this that the Court of Appeal proceeded by way of pre
sumptions of fact, without founding its judgment on a body of evidence 
which could reasonably have led it to find the applicants guilty. Yet Art
icle 6 § 2 "requires States to confine [presumptions of fact] within reason
able limits which take into account the importance of what is at stake and 
maintain the rights of the defence" (see, in particular, Eur. Court HR, 
Salabiaku v. France judgment of 7 October 1988, Series A no. 141-A, 
pp. 15-16, § 28). 

It therefore appears to me, in the light of the reasoning set out by the 
Court of Appeal for its judgment, that the basis on which it found that the 
offences of breach of professional confidentiality and handling had been 
committed did not constitute direct or even circumstantial evidence in the 
eyes of the law. Hence, since the Court of Appeal failed to exercise its 
power of assessment on the basis of the evidence adduced by the parties 
before it, the applicants' guilt was not "proved in accordance with law" and 
with the presumption of innocence (see, in particular, arguing from the 
inverse, the above-mentioned Salabiaku judgment, pp. 17-18, § 30). 

For these reasons, I consider that there has been a violation of Article 6 
§ 2 of the Convention in the present case. 
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DISSENTING OPINION OF Mr SOYER 
JOINED BY Mr MARTINEZ, Mr RESS, Mr BIRSAN 

AND Mr HERNDL 

(Translation) 

1. With regard to the finding of a violation of Article 10 of the Conven
tion reached by the majority of the Commission, I consider it worth focus
ing on one fact which is, to my mind, decisive. 

In paragraph 67 of its opinion, the majority of the Commission states that 
"[t]he applicants were convicted for reproducing extracts of tax notices 
relating to a director of a large car manufacturing company". 

This statement should be clarified with care. The applicants were not 
convicted of a press offence relating to the publication of information. They 
were convicted of, and only of, an ordinary criminal-law offence, namely 
handling unlawfully obtained photocopies ofa taxpayer's tax notice. 

2. This fact emerges clearly from the "Establishment of the facts" sec
tion of the Commission's report (paragraph 38): 

"In a judgment of 10 March 1993, Paris Court of Appeal ... found the applicants 
guilty of handling photocopies of ... tax notices obtained through a breach of the duty 
of professional confidentiality by an unidentified tax official." 

3. Moreover, the same section of the Commission's report (para
graph 44) records that the Court of Cassation, dismissing the appeal against 
the above-mentioned Court of Appeal judgment, took care to ground the 
dismissal on the fact that: 

" ... the Court of Appeal cannot be held tu have misinterpreted Article 460 of the 
Criminal Code" (on which the conviction was exclusively based) "as it stood at the 
time, in which the only offence defined is that of handling stolen goods, since, al
though it found the applicants guilty of handling unlawfully obtained photocopies, it 
rightly dismissed the charge of handling unlawfully obtained information on which the 
journalists were committed for trial before the Criminal Court ... Information, of what
ever kind and whatever its source, is [not] covered ... by Article 460." 

4. Indeed, this is underlined in the "Opinion" section of the majority re
port (paragraph 69): 

" ... the Court of Appeal did not convict the applicants for publishing the information it
self - that is, the amount of [the taxpayer's] salary and emoluments - but only for pub
lishing the supporting evidence. Therefore, the applicants were not convicted for divulg
ing confidential information but for reproducing documents held by the tax authorities 
and deemed to have been disclosed in breach of a duty of professional confidentiality." 

5. This assertion is all the more important given that, a little later, the 
majority report concedes (paragraph 74) that: 

"It is true that the applicants could have exercised their right to impart information 
by publishing the amount of [this taxpayer]'s income, without publishing the tax no
tices containing that information." 
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6. In these circumstances, one asks oneself in what way freedom of 
expression has been restricted, particularly as journalists also have the 
right not to reveal their sources to the judicial authorities, a right which 
has long been respected in judicial practice and is now expressly laid 
down in Article 109 § 2 of the Code of Criminal Procedure, in the follow
ing terms: 

"No journalist giving evidence concerning information obtained in the practice of 
his profession shall be obliged to reveal the source thereof." 

7. The journalists in the present case were, therefore, entirely free to di
vulge the confidential information in their possession without any risk of 
prosecution. 

However, they chose to reveal their sources - despite not being 
required to do so by French law - by publishing copies of tax notices 
which they could have obtained only by handling unlawfully obtained 
property, an ordinary criminal-law offence under the French Criminal 
Code. 

8. Should journalists be excused from obeying the ordinary rules of 
criminal law - should their profession automatically exempt them from the 
duties incumbent on "ordinary" citizens? Is the right to impart information 
unlimited and incapable of being abused? 

It would appear difficult so to argue, particularly in the light of Article 10 
itself, the second paragraph of which legitimises measures "necessary ... for 
the protection of the ... rights of others". 

This extreme position being untenable, then, the majority of the Com
mission seeks to demonstrate that the conviction of the journalists in the 
present case for handling documents obtained through a breach of the duty 
of professional confidentiality was not justified. 

9. As a basis for this approach, the Commission opinion (paragraph 72) 
points out that the judicial system had failed to establish "either the circum
stances or the source of the leak". 

10. That is undoubtedly true, but it was not in the least necessary to do 
so in order to make out the offence of handling. Where someone is found at 
the wheel of a stolen car, does he or she escape the criminal law because it 
has not been possible positively to identify the thief? 

And why, therefore, should someone who handles a confidential docu
ment obtained by criminal means be able to publish it with impunity sim
ply because he has been unable to find out who sent it to him? Especially 
considering that, since he is under a professional duty to protect his 
sources, he would refuse to name the offender even if he knew his or her 
identity? 

11. For all these reasons, I feel obliged to dissociate myself from the 
Commission opinion; and, for the same reasons, I conclude that Article 10 
of the Convention has not been violated in this case. 
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12. Nor, of course, has Article 6 § 2, since, according to the majority 
opinion, that provision raises no separate issue from the one arising under 
Article 10 in this case. For the rest, I support the reasoning set out in the 
dissenting opinion of Mrs Liddy. 
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DISSENTING OPINION OF Mrs LIDDY 
JOINED Mr TRECHSEL AND Mr BIELIUNAS 

As to Article 10 

43 

I agree that there was an interference with freedom of expression that 
was provided for by law and pursued legitimate aims but disagree on the 
essential question of whether the applicants' conviction and punishment by 
way of fines for receiving confidential official documentation relating to the 
tax affairs of a third party was necessary within a democratic society. In my 
view it can be regarded as so necessary and as pursuing a pressing social 
need. 

It is to be noted that that provision existed in law (Article L. 1 1 1 of the 
Code des procedures fiscales) for gaining access to the substance of the 
relevant information and that the publication, as such, of the relevant infor
mation was not the reason for the applicants' conviction. Their conviction 
was based on the fact that the applicants were the recipients of particular 
official documentation which it was the duty of civil servants to maintain 
secret. 

The Government have pointed to Convention case-law upholding the in
terest of States in imposing an obligation of discretion on the part of certain 
civil servants (see, for example, the Hadjianastassiou v. Greece judgment of 
16 December 1992, Series A no. 252). The authors of breaches of such a 
duty of confidentiality would be difficult to identify and sanction if the 
recipient publishers of "leaked" documents were immune from sanction. 

In the present case, French law provides a certain balance between en
forcing the duty of discretion on the part of certain civil servants, if need be 
by way of prosecuting the publishers of documents received in breach of 
that duty, and respecting the right to freedom of expression of newspapers 
that innocently come into possession of "leaked" documents. Thus, if the 
applicants had been content to publish merely the substance of the informa
tion, in any defamation suit that followed they would have been permitted to 
produce the "leaked" documentation in their defence as evidence of the 
truth of their statements. 

Moreover, there is no indication of any overriding public interest that the 
particular official documents be published. 

As has often been stated, the search for balance is inherent in the Con
vention. In the present case the majority of the Commission deduce that 
because the information itself could have been published, as distinct from 
the reproduction of the official documents, the sanction suffered by the 
applicants was not necessary for preventing the disclosure of confidential 
information. For my part, for the foregoing reasons, I consider that the 
nuanced approach of French law towards the maintenance at one and the 
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same time of freedom of expression and the duty of certain civil servants 
not to send confidential documents to the press shows a search for the bal
ance inherent in the Convention. 

It is not necessary in the present case to consider circumstances where 
the public interest in sight of reproduced official documents would be so 
great as to override the duty of civil servants to maintain confidentiality in 
certain matters. It suffices to conclude that on the facts of the present case, 
the respondent State has not exceeded its margin of appreciation and that 
there has been no violation of Article 10. 

As to Article 6 § 2 

The fact that the civil servant responsible for "leaking" the document 
could not be identified does not, to my mind, imply that the right to be 
presumed innocent was violated. Based on the evidence before it, the cour 
d 'appel reached certain conclusions of fact and drew certain inferences from 
its findings. Both its judgment and that of the Cour de cassation were care
fully reasoned in terms of national law. 

The Commission is not competent under Article 6 to consider allegations 
of errors of fact or law by national courts except to the degree that any of 
the procedural guarantees of Article 6 have not been observed. 

In the present case there is no indication that the applicants were con
sidered guilty from the outset or that the courts proceeded on the basis of 
presumptions of fact or in any way arbitrarily. On the contrary, there were 
lengthy investigations which enabled the cour d'appel to conclude that only 
a civil servant in the revenue sector could have had access to the documents 
in question, could have removed them and sent them to the press. 

Likewise, it carefully set out the involvement of both applicants in the 
steps that led to the publication and established the existence of both the 
actus reus and the mens rea necessary for the offence of receiving docu
mentation that has been made available in violation of professional secrecy. 

In these circumstances I see no violation of Article 6 § 2. 
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SOMMAIRE1 

Condamnation de journalistes pour avoir publie des extraits d'avis 
d'imposition 

Article 10 

Liberte de communiquer des informations - Condamnation de journalistes pour 
avoir publie des extraits d'avis d'imposition - Liberte de presse - Devoirs et 
responsabilites des journalistes - Droit pour le public de recevoir des 
informations - Protection des droits d'autrui - Protection de la reputation 
d'autrui - Empecher la divulgation d'informations confidentielles - Necessaire 
dans une societe democratique - Proportionnalite - Informations deja rendues 
publiques 

Article 35 § 1 

Epuisement des voies de recours internes - Grief sou/eve en substance 
Dispositions de droit interne equivalentes aux prescriptions de la Convention 

* 
* * 

Les requerants etaient, il. I'epoque des faits, membres de la redaction d'un 
hebdomadaire satirique. Ils firent I'objet de poursuites penales pour avoir publie un 
extrait de la feuille d'imposition du president d'une grande entreprise, quelque 
temps apres que la direction de cette entreprise eut refuse de ceder a des 
revendications salariales formulees par le personnel. Les requerants furent 
renvoyes devant le tribunal correctionnel pour recel d'informations couvertes par le 
secret fiscal provenant de la violation du secret professionnel par un fonctionnaire 
non identifie et pour recel de photocopies provenant d'un vol. Ils furent relaxes en 
premiere instance, le tribunal considerant que ni le delit de violation du secret 
professionnel ni celui de vol n' avaient pu etre suffisamment etablis pour retenir le 
chef de recel il. l'encontre des requerants. Ils furent cependant condamnes en appel 
pour recel de photocopies provenant de la violation du secret professionnel par un 
fonctionnaire des impots non identifie. Lacour d'appel leur infligea des amendes 
et Jes condamna il. verser un dedommagement symbolique au titulaire de I'avis 
d' imposition ainsi qu' il. prendre en charge ses frais de procedure. A I' appui de leur 
pourvoi en cassation, Jes requerants soulignerent notamment que le delit qui leur 
etait reproche n'etait pas constitue dans la mesure ou Jes avis d'imposition 
n'etaient pas couverts par le secret mais relevaient d'une information libre, qu'ils 
n' avaient pas enfreint les prescriptions de la Joi sur la liberte de la presse et que des 
joumalistes ne pouvaient etre coupables de recel d'information. La Cour de 
cassation rejeta le pourvoi des requerants en considerant que la cour d'appel avait il. 

I. Redige par le greffe, ii ne lie pas la Cour. 
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juste titre ecarte la qualification de recel d'information pour retenir celle de recel 
de photocopie. 

I. Exception preliminaire du Gouvernement (non-epuisement) : plusieurs 
dispositions de la Joi sur la liberte de la presse ont ete invoquees par Jes requerants 
devant la Cour de cassation. Ces dispositions sont equivalentes aux prescriptions 
enoncees par I' article I 0 de la Convention. L' atteinte a la liberte d' expression a 
done ete invoquee en substance devant Jes juridictions intemes. 
2. Article 10 : bien que prevue par la Joi et poursuivant un objectif legitime - a 
savoir proteger la reputation et Jes droits d'autrui et empecher la divulgation 
d'informations confidentielles - l'ingerence de l'Etat dans la liberte d'expression 
des requerants est disproportionnee a l'aune de l'interet que revet pour une societe 
democratique la liberte de la presse. L'article 10 ne delie pas Jes journalistes de 
!'obligation de respecter Jes lois penales. Toutefois, dans la mesure ou la 
publication de !'information litigieuse apportait une contribution a un debat public 
d'interet general, seule la protection d'un interet public preponderant pouvait y 
faire obstacle. Bien que la preservation du secret fiscal soit un objectif legitime en 
soi, elle ne constitue pas, en l'espece, un interet preponderant, dans la mesure ou 
elle connait un certain nombre d'exceptions. Les informations en cause etant 
accessibles par d'autres sources, la condamnation des requerants pour avoir 
simplement publie le support de )'information, a savoir l'avis d'imposition, n'est 
pas justifiee au regard de I' article I 0. Par ailleurs, ni la materialite des faits relates 
ni la bonne foi des requerants n'ont ete mises en doute, la publication de l'avis 
d'imposition avait pour seule finalite d'attester des faits relates dans !'article. 
Conclusion : violation (unanimite). 
3. Article 6 § 2 : aucune question distincte ne se pose au regard de cet article. 
Article 41 : la Cour considere qu'il existe un lien de causalite entre Jes sommes que 
Jes requerants ont dG verser au titulaire de l'avis d'imposition en application de 
leur condamnation par la cour d'appel et la violation constatee, et leur alloue, en 
consequence, ces montants ainsi qu'une indemnite au titre des frais et depens. Elle 
estime, par ailleurs, que le constat de manquement suffit a compenser tout autre 
dommage. 
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En l'affaire Fressoz et Roire c. France, 
La Cour europeenne des Droits de !'Homme, constituee, conformement ii. 

!'article 27 de la Convention de sauvegarde des Droits de !'Homme et des 
Libertes fondamentales («la Convention»), telle qu'amendee par le Proto
cole n° 11 1

, et aux clauses pertinentes de son reglement2
, en une Grande 

Chambre composee des juges dont le nom suit : 
M. L. WILDHABER, president, 
Mme E. PALM, 
MM. L. CAFLISCH, 

J. MAKARCZYK, 
J.-P. COSTA, 

Mme v. STRAZNICKA, 
MM. W. FUHRMANN, 

K. JUNGWIERT, 
M. FISCHBACH, 

Mmes N. VAJIC, 
W. THOMASSEN, 
M. TSATSA-NIKOLOVSKA, 

MM. T. PANTIRU, 
R. MARUSTE, 
E. LEVITS, 
K. TRAJA, 

Mme S. BOTOUCHAROVA, 
ainsi que de M. P.J. MAHONEY, greffier adjoint et Mme M. DE BOER
BUQUICCHIO, greffiere adjointe, 

Apres en avoir delibere en chambre du conseil les 12 novembre 1998 et 
13 janvier 1999, 

Rend I' arret que voici, adopte a cette derniere date : 

PROCEDURE 

1. L'affaire a ete deferee a la Cour, telle qu'etablie en vertu de l'ancien 
article 19 de la Convention3

, par la Commission europeenne des Droits de 
!'Homme («la Commission») le 16 mars 1998 et par le gouvemement 
franc;:ais ( « le Gouvemement ») le 15 mai 1998, dans le delai de trois mois 
qu'ouvraient Jes anciens articles 32 § 1 et 47 de la Convention. A son ori
gine se trouve une requete (n° 29183/95) dirigee contre la Republique 

Notes du greffe 
1-2. Entre en vigueur le 1 er novembre 1998. 
3. Depuis l'entree en vigueur du Protocole n° 11, qui a amende cette disposition, la Cour 
fonctionne de maniere permanente. 
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fran~aise et dont deux ressortissants de cet Etat, MM. Roger Fressoz et 
Claude Roire, avaient saisi la Commission le 3 aofit 1995 en vertu de 
l'ancien article 25. 

La demande de la Commission renvoie aux anciens articles 44 et 48 ainsi 
qu' a la declaration fran~aise reconnaissant la juridiction obligatoire de la 
Cour (ancien article 46), la requete du Gouvemement a l'ancien article 48. 
Elles ont pour objet d'obtenir une decision sur le point de savoir si les faits 
de la cause revelent un manquement de l'Etat defendeur aux exigences des 
articles 6 § 2 et 10 de la Convention. 

2. En reponse a I' invitation prevue a I' article 33 § 3 d) du reglement A 1, 

les requerants ont exprime le desir de participer a !'instance et designe leur 
conseil (article 30). 

3. En sa qualite de president de la chambre initialement constituee (an
cien article 43 de la Convention et article 21 du reglement A) pour connaitre 
notamment des questions de procedure pouvant se poser avant l'entree en 
vigueur du Protocole n° 11, M. R. Bernhardt, president de la Cour a 
l'epoque, a consulte, par l'intermediaire du greffier, !'agent du Gouveme
ment, le conseil des requerants et le delegue de la Commission au sujet de 
I' organisation de la procedure ecrite. Conformement a l'ordonnance rendue 
en consequence, le greffier a re~u les memoires du Gouvemement et des 
requerants les 10 et 27 juillet 1998 respectivement. Le 24 am1t 1998, le 
ctelegue de la Commission a soumis des observations ecrites. 

4. Le 16 octobre 1998, la Commission a produit le dossier de la proce
dure suivie devant elle; le greffier l'y avait invitee sur les instructions du 
president de la Cour. 

5. A la suite de l'entree en vigueur du Protocole n° 11 le I er novembre 
1998, et conformement a l' article 5 § 5 dudit Protocole, I' examen de I' affaire 
a ete confie a la Grande Chambre de la Cour. Cette Grande Chambre compre
nait de plein droit M. J.-P. Costa, juge elu au titre de la France (articles 27 § 2 
de la Convention et 24 § 4 du reglement), M. L. Wildhaber, president de la 
Cour, Mme E. Palm, vice-presidente de la Cour, ainsi que M. M. Fischbach, 
vice-president de section (articles 27 § 3 de la Convention et 24 §§ 3 et 5 a) 
du reglement). Ont en outre ete ctesignes pour completer la Grande Chambre : 
M. L. Caflisch, M. J. Makarczyk, Mme V. Straznicka, M. W. Fuhrmann, 
M. K. Jungwiert, Mme N. Vajic, Mme W. Thomassen, Mme M. Tsatsa
Nikolovska, M. T. Panµru, M. R. Maruste, M. E. Levits, M. K. Traja et 
Mme S. Botoucharova (articles 24 § 3 et 100 § 4 du reglement). 

6. A !'invitation de la Cour (article 99 du reglement), la Commission a 
delegue l'un de ses membres, M. J.-C. Geus, pour participer a la procedure 
devant la Grande Chambre. 

I. Note du grejfe : le reglement A s'est applique a toutes Jes affaires deferees a la Cour 
avant le I" octobre 1994 (entree en vigueur du Protocole n° 9) puis, entre cette date et le 
31 octobre 1998, aux seules affaires concernant Jes Etats non lies par !edit Protocole. 
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7. Ainsi qu'en avait decide le president, une audience s'est deroulee en 
public le 12 novembre 1998, au Palais des Droits de I' Homme a Strasbourg. 

Ont comparu : 

- pour le Gouvemement 
MM. J.-F. DOBELLE, directeur adjoint des affaires 

juridiques du ministere des Affaires etrangeres, 
B. NEDELEC, magistrat detache a la sous-direction 

des droits de l'homme au ministere 
des Affaires etrangeres, 

A. BUCHET, magistrat, chef du bureau des droits 
de l'homme du service des affaires europeennes 
et intemationales au ministere de la Justice, 

Mme c. ETIENNE, magistrat a la direction des affaires 
criminelles du ministere de la Justice, 

- pour Les requerants 
Me C. W AQUET, avocate au Conseil d'Etat 

et a la Cour de cassation, 

agent, 

conseils; 

conseil; 

pour la Commission 
M. J.-C. GEUS, 
Mme M.-T. SCHOEPFER, 

delegue, 
secretaire de la Commission. 

La Cour a entendu en leurs declarations M. Geus, Me W aquet et 
M. Dobelle. 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

8. MM. Roger Fressoz et Claude Roire, ressortissants frarn;ais, habi
taient Paris a l'epoque des faits. Le premier, ne en 1921, est l'ancien direc
teur de la publication de l'hebdomadaire satirique Le Canard enchaine. Le 
second, ne en 1939, joumaliste, travaille pour Le Canard enchaine. 

A. L'article litigieux 

9. L'entreprise automobile Peugeot, societe anonyme, connut une pe
riode d' agitation sociale au courant du mois de septembre 1989. Parmi les 
mesures revendiquees figuraient Jes hausses de salaires reclamees par le 
personnel de la societe, lesquelles furent refusees par la direction de 
l'entreprise presidee par M. Jacques Calvet. 
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10. Le 27 septembre 1989, Le Canard enchafne fit paraltre un article si
gne par M. Roire, intitule ainsi : 

« Calve! met un turbo sur son salaire » 

et suivi du sous-titre suivant : 

« Ses feuilles d'imp6t son! plus bavardes que lui. Le patron de Peugeot s'est accorde 
45,9 % de mieux en deux ans» 

Dans cet article, l'on pouvait lire notamment: 

«Jacques Calvet avail refuse, en octobre 1988, a« L'heure de verite » d'Antenne 2, 
de repondre a une question sur ses remunerations. Ce silence est considere comme une 
erreur mediatique du patron du groupe Peugeot, mais Le Canard est aujourd'hui en 
mesure de reparer cette bevue grace aux trois dernieres feuilles d'imp6t du celebre 
pedege qui nous sont fortuitement parvenues. A l'epoque, ii gagnait 185 312 F net 
par mois. 

Ces documents montrent que, de 1986 a 1988, le total des salaires de Calve! (plus 
les a vantages en nature et indemnites journalieres en cas de maladie) ont augmente de 
45,9 %. Au cours de la meme periode de deux ans, la remuneration moyenne des 
158 OOO salaries du groupe a progresse, selon les propres statistiques de Peugeot, de 
6,7 %. Soit pres de sept fois moins que celle du patron. 

La deprime du pedege 

Cal vet a reussi a redresser spectaculairement les comptes de Peugeot, mais recem
ment, a Antenne 2, ii s' est declare stresse par la situation de son groupe face a 
!'offensive japonaise. Apparemment, cette penible crise psychologique ne l'a pas em
peche de penser a arrondir ses fins de mois. A noter cependant que Cal vet est loin de 
venir en tete du hit-parade des salaires de pedeges. 

En 1987, ii s'est vote une augmentation de 17 % de son revenu annuel pour le porter 
a I 786 171 F - soit 148 847 F par mois. Pourquoi cette rallonge? Sans doute parce 
que le fisc Jui avail rafle une grande partie de son revenu de l'annee precedente. Et 
cette terrible spirale imp6t-salaire a poursuivi ses ravages l'annee suivante. En 1988, 
pour tenir le coup, Calvet a ete contraint de s'accorder une nouvelle rallonge de 24 %. 
Son salaire a atteint 2 223 747 dans l'annee soil 185 312 F chaque mois, une fois 
payees les cotisations sociales (. .. ) » 

Le journal reproduisait, dans un encadre accompagnant le texte de 
!'article, une photocopie d'un extrait des trois avis d'imposition de 
M. Calvet. Cet extrait concemait la partie de l'avis d'imposition relative au 
« decompte du revenu imposable » et indiquait le montant des sommes 
pen;ues par M. Calvet en « salaires, avantages en nature et indemnites jour
nalieres ». Chacun des trois montants etait entoure d'un trait de crayon. 

B. Les poursuites contre les requerants 

1. L 'instruction 

11. Le 2 octobre 1989, M. Calvet porta plainte contre X avec constitu
tion de partie civile devant le doyen des juges d'instruction pres le tribunal 
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de grande instance de Paris. 11 estimait que les faits, qui avaient exige tant la 
soustraction que la possession des originaux ou copies de documents ordi
nairement detenus par !'administration fiscale, etaient constitutifs d'un de
toumement d'actes ou de titres par fonctionnaire public, d'une violation du 
secret professionnel, de vol de documents pendant le temps necessaire a leur 
reproduction et de recel de documents obtenus a la suite d'une infraction. 

12. Le 5 octobre 1989, le parquet prit un requisitoire introductif visant 
les infractions de vol, violation du secret professionnel, sous traction d' actes 
ou de titres et recel. 

13. Le 25 octobre 1989, le ministre du Budget porta egalement plainte 
avec constitution de partie civile contre X pour soustraction de documents 
administratifs et violation du secret professionnel. Un requisitoire suppletif 
fut pris le 11 decembre 1989. 

14. L'information permit d'etablir, par !'analyse du numero infor
matique figurant sur les documents reproduits et en la possession de 
M. Roire, qu'il s'agissait de photocopies de l'exemplaire de chaque 
avis d'imposition conserve par ]'administration fiscale et destine a rester 
a l'interieur de ses services. Les verifications effectuees sur place confir
merent que les serrures des armoires contenant ces documents n'avaient 
pas ete forcees et que l'alarme en service en dehors des heures ouvrables 
ne s, etait pas declenchee. 

Un examen de !'original de l'avis d'imposition de M. Calvet de 1988 re
vela une trace palmaire appartenant au directeur divisionnaire des imp6ts. II 
fut toutefois avere que celui-ci avail preleve le dossier fiscal en cause le 
27 septembre 1989, a la demande du directeur des services fiscaux et du 
directeur departemental des imp6ts. Faute d'identification du ou des auteurs 
de la sortie des documents des services de I' administration fiscale, personne 
ne fut inculpe a raison de ce fait. 

15. Le 8 mars 1991, les requerants furent inculpes des chefs de recel de 
copies d'avis d'imposition obtenues a !'aide du delit de violation du secret 
professionnel et de sous traction d' actes ou de titres, et de vol. 

16. Le 20 decembre 1991, un requisitoire definitif fut pris aux fins de non
lieu de quiconque d'avoir commis les delits de vol et de violation du secret 
professionnel, de non-lieu du premier requerant et de renvoi devant le tribunal 
correctionnel du second requerant, sous la prevention de recel de photocopies 
d'avis d'imposition de M. Calvet, provenant de la violation du secret 
professionnel, commis par un fonctionnaire de la direction des irnp6ts non 
identifie. 

17. Par ordonnance du 27 janvier 1992, le juge d' instruction decida que, 
faute d'identification de quiconque, ii n'y avait pas lieu de poursuivre des 
chefs de vol et de violation du secret professionnel. Le juge d'instruction 
renvoya les requerants devant le tribunal correctionnel sous la double pre
vention de recel d'informations relatives aux revenus de M. Calvet, cou
vertes par le secret fiscal, provenant de la violation du secret professionnel 
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par un fonctionnaire des imp6ts non identifie et de recel de photocopies des 
avis d'imposition de M. Calvet provenant d'un vol. 

2. Devant le tribunal correctionnel de Paris 

18. Au soutien de leurs conclusions, les requerants presentaient deux 
moyens de defense: d'une part, la responsabilite penale du premier en 
qualite de directeur de la publication du journal, prevue par I' article 42 de la 
Joi du 29 juillet 1881 (paragraphe 25 ci-dessous) sur la liberte de la presse, 
ne pouvait etre mise en jeu et, d, autre part, les elements constitutifs des 
infractions reprochees, prevus a I' article 460 du code penal (paragraphe 27 
ci-dessous), n'etaient pas reunis a leur charge. 

19. Au cours de !'audience devant le tribunal, M. Fressoz declara avoir 
vu pour la premiere fois les extraits des avis d'imposition reproduits dans le 
journal, a I' etat d' epreuve, avant de signer personnellement le« bon a tirer » 

pour !'article, et avoir demande a M. Roire « si son document etait bon 
journalistiquement », c'est-a-dire « si les informations etaient exactes et 
verifiees ». 11 reconnut qu' en principe cette responsabilite revenait a un 
secretaire de la redaction lequel « en cas de difficulte, se rapproche du 
redacteur en chef et en dernier ressort du directeur de la publication». 

Le second requerant indiqua avoir rec;u les photocopies des avis 
d'imposition par un envoi anonyme, dans une enveloppe libellee a son nom, 
une quinzaine de jours avant leur publication. 11 expliqua avoir « venfie le 
caractere plausible » de ces documents, notamment en recherchant dans les 
ouvrages specialises, dont « Fortune France », le niveau de remuneration de 
M. Calvet. II ajouta avoir effectue des verifications aupres de diverses per
sonnes pour s'assurer que les documents etaient la reproduction des feuilles 
d'imp6t « authentiques ». II precisa encore s'etre assure qu'il s'agissait 
effectivement de documents d'origine fiscale et affirma que des lors qu'il 
apparaissait que l'origine frauduleuse de ces documents n'etait pas etablie, 
c'etait « l'interet du document qui l'emportait ». 

20. Par un jugement du 17 juin 1992, le tribunal correctionnel de Paris 
relaxa les requerants au motif que les infractions principales de vol et de 
violation du secret professionnel ne pouvaient etre etablies en raison de 
l'impossibilite d'identifier les auteurs de la divulgation des documents 
litigieux et d'etablir les circonstances de la commission des infractions. 

S 'agissant de I' infraction de violation du secret professionnel, le tribunal 
considera notamrnent : 

« ( ... ) 

En l'espece, s'il est bien etabli que les documents litigieux ont pour origine les avis 
d'imposition conserves dans le dossier fiscal de M. Calvet, ii ne peut en etre infere que 
la personne coupable de leur apprehension frauduleuse le temps necessaire a leur re
production, ou de leur divulgation a des tiers ou bien encore de la communication des 
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informations qu'ils contenaient, soit necessairement l'une de celles definies au texte 
precite [article L. 103 du code des procedures fiscales], l'hypothese de !'action d'une 
« personne non habituee » du service etant evoquee par !'administration elle-meme 
( ... ) quelles que soient Jes regles de securite en vigueur. 

L'ignorance du statut et des fonctions professionnelles de !'auteur presume de la di
vulgation exclut done toute possibilite de caracteriser l'un des elements constitutifs es
sentiels du delit de violation du secret professionnel. 

Par la suite, la preuve formelle de !'existence de ce delit n'est pas rapportee, et le re
cel de violation du secret professionnel impute aux prevenus n'est pas etabli. ( ... ) » 

Quant a !'infraction de vol, il declara : 

« ( ... ) Il n'est pas demontre, notamment, qu'une intention frauduleuse de !'auteur de 
la reproduction initiale ait existe, et qu 'elle ait ete, au surplus, concomitante a 
['apprehension des documents. 

Des lors, et sans qu'il soit necessaire d'evoquer davantage Jes nombreuses incerti
tudes qui demeurent quant au cheminement qui a permis a M. Roire d'entrer en pos
session des pieces litigieuses, ii convient de constater que les elements constitutifs du 
delit de vol ne sont pas suffisamment caracterises. 

Faute de pouvoir etablir d'une maniere precise !'existence, a l'origine, d'un acte 
qualifie crime ou delit, et d'etre en mesure d'en relever les elements constitutifs, la 
condition prealable necessaire du recel fait defaut, et la relaxe s' impose. » 

21. Les 25 et 26 juin 1992, le ministere public et les parties civiles inter
jeterent appel du jugement. 

3. Devant la cour d'appel de Paris 

22. Par un arret du 10 mars 1993, la cour d' appel de Paris infirma le 
jugement et declara les requerants coupables de recel de photocopies de 
declarations d'imp6t de M. Calvet provenant de la violation du secret 
professionnel par un fonctionnaire des imp6ts non identifie. MM. Fressoz 
et Roire furent condamnes respectivement a une amende de 10 OOO et 
5 OOO francs frarn;ais (FRF) ainsi que, solidairement, a payer a M. Calvet 
un franc a titre de dommages et interets en reparation de son prejudice 
moral et la somme de 10 OOO FRF au titre de !'article 475-1 du code de 
procedure penale pour les frais irrepetibles exposes a l' occasion de la 
procedure. 

Lacour d'appel considera notamment: 

« Considerant que la cour ne suivra pas le tribunal dans son analyse des faits ; qu'en 
effet ii resulte des constatations faites par les enqueteurs que seul un fonctionnaire des 
services fiscaux, connaissant le service, a pu etre a l'origine de la divulgation des do
cuments litigieux, puisqu'aucun tiers n'avait demande la communication du dossier de 
Jacques Calver et que ce dossier a ete retrouve, le 27 septembre l 989 au matin, dans 
son etat normal, les pieces classees selon la pratique specifique au Centre des impots 
de Chaillot ; qu' il est certain qu 'un tiers, non fonctionnaire, etranger aux services fis-
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caux n'aurait pu - sans attirer !'attention - prendre les documents classes dans le dos
sier a deux endroits differents, les photographier ou photocopier, et les remettre rigou
reusement a leur place, alors que le dossier est conserve dans une armoire metallique 
se trouvant dans une piece fermee a cle, dont l'acces n'est possible qu 'en faisant etat 
de sa qualite ; 

Considerant ainsi que, contrairement a ce qu'ont estime les premiers juges, 
!'existence du delit de violation du secret professionnel est etablie en l'espece et qu'il 
importe peu que !'auteur de ce delit n'ait pu etre identifie ; 

Considerant que Claude Roire a declare au magistrat instructeur que Jes photocopies 
des feuilles d'imposition de Jacques Cal vet Jui avaient ete adressees au journal, par un 
envoi anonyme sous enveloppe libellee a son nom ; qu'il a precise avoir questionne 
diverses personnes afin de s'assurer qu'il s'agissait bien de la reproduction des feuilles 
d'impot authentiques ; 

Considerant que !'article de Claude Roire, comportant la reproduction des docu
ments litigieux, a ete soumis a Roger Fressoz, directeur de la publication du Canard 
Enchalne, lequel a donne, personnellement, « le bon a tirer » ; 

Considerant que ce dernier a declare au magistrat instructeur avoir vu Jes extraits 
des feuilles d'imp6t de Jacques Calvet ace moment-fa et a precise - qu'en regle gene
rale - le « bon a tirer » etait donne par le premier secretaire de la redaction qui se rap
proche du redacteur en chef en cas de difficulte et, en dernier ressort, de lui-meme ; 

Considerant que le delit de recel de violation du secret professionnel est caracterise 
en I' espece par la publication des documents dont la communication a eu lieu en in
fraction aux dispositions de I' article L. I 03 du code des procedures fiscales et de 
!'article 378 du code penal, et qu'il est constitue a la charge de Claude Roire et de 
Roger Fressoz, etant observe que, compte tenu de la nature des documents et des veri
fications auxquelles Claude Roire a declare avoir procede, Jes prevenus ne pouvaient 
ignorer qu'ils provenaient du dossier fiscal ; que cette circonstance explique d'ailleurs le 
fait que c'est Roger Fressoz, directeur de la publication, qui a donne «le bon a tirer »,et 
non le secretaire de la redaction ou le redacteur en chef; qu'il convient de rappeler que 
Roger Fressoz, bien que n'ayant pas ete le destinataire de ces documents, en a pris con
naissance avant de donner, personnellement, l'ordre de publier !'article comportant la 
reproduction d'extraits de ces derniers ; que I' element materiel et !'element moral du de
lit de recel de violation du secret professionnel sont done reunis, aussi bien en ce qui le 
conccrnc qu'en ce qui concerne ]'auteur de I' article, Claude Roire; ( ... ) » 

4. Devant la Cour de cassation 

23. MM. Fressoz et Roire saisirent la Cour de cassation. A l' appui de ce 
pourvoi, ils formulerent deux moyens qu'ils developperent tout d'abord 
dans un memoire ampliatif et ensuite dans un memoire en replique a celui 
depose par M. Cal vet. 

Dans un premier moyen, M. Fressoz soutenait qu'en sa qualite de direc
teur de publication au sens de la loi du 29 juillet 1881, les juridictions du 
fond ne pouvaient lui reprocher une infraction de recel de droit commun 
mais uniquement une des infractions specifiquement prevues par la loi 
precitee. Dans son memoire en replique, ii a releve la confusion faite par la 
defense entre recel et publication en precisant que ce n'etait pas le recel qui 
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importunait M. Calvet mais la publication, laquelle n'etait contraire a au
cune disposition de la loi sur la presse, d' ou le biais utilise en recourant a 
une autre qualification penale inadaptee de recel. 

Dans le second moyen, les interesses avanc;:aient que les elements constitu
tifs du delit reproche prevus par le droit inteme applicable, dont Jes articles 5, 
6 et 42 de la loi de 1881 precitee, n'etaient pas reunis a leur charge. Sur ce 
point, ils soutenaient que Jes avis d'imposition de M. Calvet n'etaient pas 
couverts par le secret, qui n'avait done pu etre viole, mais relevaient d'une 
information libre. Ils exposaient que les joumalistes ne pouvaient etre legale
ment coupables de« recel d'information »et concluaient que la cour d'appel 
n'avait pas caractense les elements materiel et intentionnel de !'infraction de 
recel, a savoir la detention de la chose recelee et la connaissance de son ori
gine delictuelle. Dans la mesure ou la cour d'appel avait releve que M. Roire 
s'etait assure, lorsqu'il avait rec;:u Jes avis d'imposition, qu'il s'agissait bien de 
la reproduction de feuilles d'impot pour en deduire qu'il devait en connaitre 
l'origine frauduleuse, M. Roire remarqua qu'il n'avait « fait que son devoir 
de journaliste: avant de publier une information, il en a verifie l'authenticite, 
dans le respect de I' obligation de prudence et de verification qui est celle de 
tout journaliste ». 

24. La Cour de cassation repoussa le pourvoi le 3 avril 1995 dans les 
termes suivants : 

« ( ... ) 

Attendu qu'en l'etat de ces motifs [de la cour d'appel], deduits d'une appreciation 
des faits qui echappe au contr6le de la Cour de cassation, les juges du second degre, 
ayant constate la detention par les prevenus, en connaissance de cause, de documents 
provenant d 'une violation du secret professionnel institue par l' article L. I 03 du code 
des procedures fiscales. n 'ont pas encouru Jes griefs allegues ; 

Que, notamment, ii ne saurait etre reproche a la cour d'appel d'avoir meconnu 
!'article 460 du code penal alors applicable et ne reprimant que le recel de chases, des 
!ors que, si elle a declare caracteriser, en I' espece. un recel de photocopies, elle a 
ecarte, a bon droit, la prevention de recel d'informations qui avail ete retenue par 
l'ordonnance de renvoi des journalistes devant le tribunal correctionnel; 

Qu'en effet, une information, quelle qu'en soit la nature ou l'origine, echappe aux 
previsions tant de cet article 460 que de !'article 321-l du code penal entre en vigueur 
le 1" mars 1994 et ne releverait, le cas echeant - si elle fait l'objet d'une publication 
contestee par ceux qu'elle concerne - que des dispositions legales specifiques a la li
berte de la presse ou de la communication audiovisuelle ( ... ) » 

II. LE DROIT INTERNE PERTINENT 

A. La loi du 29 juillet 1881 sur la liberte de la presse 

25. Les articles pertinents de la Joi du 29 juillet 1881 sur la liberte de la 
presse se lisent ainsi : 
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Article 1 

« L'imprimerie et la librairie sont libres. » 

Article 5 

«Tout journal OU ecrit periodique peut etre publie, sans autorisation prealable et 
sans depot de cautionnement, apres la declaration prescrite par I' article 7. » 

Article 6 

« Toute publication de presse doit avoir un directeur de la publication ( ... ) » 

Article 42 

« Seront passibles, comme auteurs principaux, des peines qui constituent la repres
sion des crimes et delits commis par la voie de la presse dans I' ordre ci-apres, savoir : 

I. Les directeurs de publications OU editeurs quelles que soient leurs professions OU 

leurs denominations et, dans les cas prevus au deuxieme alinea de !'article 6, les codi
recteurs de la publication ; 

2. A leur defaut, les auteurs ; 

( ... ) » 

B. Le code des procedures fiscales 

26. Les dispositions pertinentes du code des procedures fiscales sont 
ainsi redigees : 

Article L. 103 

« L'obligation du secret professionnel, telle qu'elle est definie a !'article 378 du 
code penal, s' applique a toutes les personnes appelees, a I' occasion de leurs fonctions 
ou attributions, a intervenir dans l'assiette, le contr6le, le recouvrement ou le conten
tieux des imp6ts, droits, taxes et redevances prevus au code general des imp6ts. Le 
secret s'etend a toutes les informations recueillies a !'occasion de ces operations.» 

Article L. 111-I 

« Une liste de personnes assujetties a l'imp6t sur le revenu ou a l'imp6t sur les so
cietes est dressee de maniere a distinguer les deux irnp6ts par commune pour les im
positions etablies dans son ressort. 

( ... ) 

La lisle est tenue par la direction des services fiscaux a la disposition des contri
buables qui relevent de sa competence territorial e. L' administration peut en pres
crire l'affichage. 

( ... ) 

La lisle concernant l'imp6t sur le revenu est completee, dans des conditions fixees 
par decret, par !'indication du nombre de parts retenu pour !'application du quotient 
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familial, du revenu imposable, du montant de l'imp6t mis a Ja charge de chaque rede
vable et du montant de J'avoir fiscal. 

( ... ) 
La publication ou Ja diffusion par tout autre moyen, soit des listes prevues ci-dessus, 

soit de toute indication se rapportant a ces listes et visant des personnes nommement 
designees est interdite, sous peine de J'amende fiscale prevue a !'article 1768 ter du 
code [general des imp6ts]. » 

C. Le code penal 

27. A l' epoque des faits, I' article 460 du code penal se lisait comme 
suit: 

« Ceux qui, sciemment, auront recele, en tout ou partie, des choses enlevees, cte
tournees ou obtenues a I' aide d'un crime ou d'un delit, seront punis d'un emprisonne
ment de trois mois a cinq ans et d'une amende de JO OOO Fa 2 500 OOO F ou de J'une 
de ces deux peines. L'amende pourra etre elevee au-defa de 2 500 OOO F jusqu'a la 
moitie de la valeur des objets receles ( ... ) » 

PROCEDURE DEV ANT LA COMMISSION 

28. MM. Fressoz et Roire ont saisi la Commission le 3 aout 1995. Invo
quant l' article I 0 de la Convention, ils soutenaient que la condamnation 
prononcee contre eux par la cour d' appel portait atteinte a leur droit a la 
liberte d' expression. Ils se plaignaient egalement d'une violation du principe 
de la presomption d'innocence a ]'article 6 § 2. 

29. La Commission a retenu la requete (n° 29183/95) le 26 mai 1997. 
Dans son rapport du 13 janvier 1998 (ancien article 31 de la Convention), elle 
conclut qu'il y a eu violation de l'article 10 (vingt et une voix contre onze) et 
qu'aucun probleme distinct ne se pose au regard de l'article 6 § 2 (dix-huit 
voix contre quatorze). Le texte integral de son avis et des trois opinions dissi
dentes dont il s' accompagne figure en annexe au present arret. 

CONCLUSIONS PRESENTEES A LA COUR 

30. Dans son memoire, le Gouvemement demande a la Cour de rejeter la 
requete introduite par MM. Fressoz et Roire, a titre principal pour defaut 
d'epuisement des voies de recours internes, et a titre subsidiaire pour ab
sence de violation de l' article 10 de la Convention. En ce qui conceme le 
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grief tire de !'article 6 § 2 de la Convention, le Gouvernement demande de 
le rejeter a titre principal pour incompatibilite ratione nwteriae avec Jes 
dispositions de la Convention, et a titre subsidiaire pour absence de viola
tion de cette disposition. 

31. De leur cote, Jes requerants invitent la Cour a constater une violation 
des articles 10 et 6 § 2 et a leur allouer une satisfaction equitable. 

ENDROIT 

I. SUR LA VIOLATION ALLEGuEE DE L'ARTICLE 10 DE LA CON
VENTION 

32. Les requerants alleguent que leur condamnation par la cour d'appel 
de Paris a entralne une violation de I' article 10 de la Convention, ainsi 
libelle : 

« l. Toute personne a droit a la liberte d' expression. Ce droit comprend la liberte 
d'opinion et la liberte de recevoir ou de communiquer des informations ou des idees 
sans qu'il puisse y avoir ingerence d'autorites publiques et sans consideration de fron
tiere ( ... ) 

2. L' exercice de ces libertes comportant des devoirs et des responsabilites peut etre 
soumis a certaines formalites, conditions, restrictions ou sanctions prevues par la loi, 
qui constituent des mesures necessaires, dans une societe democratique, a la securite 
nationale, a J'integrite territoriale OU a la sfirete publique, a la defense de l'ordre et a la 
prevention du crime, a la protection de la sante OU de la morale, a la protection de la 
reputation ou des droits d'autrui, pour empecher la divulgation d'informations confi
dentielles ou pour garantir l'autorite et l'impartialite du pouvoir judiciaire. » 

Le Gouvemement combat cette these, tandis que la Commission y sous
crit. 

A. Sur !'exception preliminaire du Gouvernement 

33. Comme deja devant la Commission, le Gouvemement excipe du 
non-epuisement des voies de recours intemes. MM. Fressoz et Roire se 
seraient contentes de repousser I' accusation de recel de chases portee contre 
eux. Ils n'auraient jamais cherche, meme de fa«on incidente, a mettre en 
evidence une contradiction entre I' incrimination retenue a leur encontre et le 
principe de la liberte d'expression. Ainsi, ils n'auraient souleve ni expres
sement ni en substance devant Jes juridictions intemes le grief deduit de la 
violation de l' article I 0 de la Convention alors meme que ce moyen de 
droit, parfaitement recevable devant le juge national, aurait pu prosperer. Ils 
n'auraient des !ors pas donne la possibilite aux juridictions fran«aises de se 
prononcer sur la compatibilite des poursuites penales engagees a leur en
contre avec le principe de la liberte d'expression. En consequence, la Cour, 
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faute d'epuisement des voies de recours internes, ne pourrait connaltre de 
l'affaire conformement a la solution qu'elle a adoptee dans l'affaire Ahmet 
Sadik c. Grece (arret du 15 novembre 1996, Recueil des arrets et decisions 
1996-V, p. 1654, §§ 32-33). 

34. Les requerants retorquent que, devant la Cour de cassation, ils ont, 
en substance, souleve le grief tire de la violation de !'article 10 de la Con
vention et en veulent pour preuve les ecrits deposes devant elle (paragraphe 
23 ci-dessus). Apres avoir invoque la loi du 29 juillet 1881 qui pose le 
principe de la liberte de la presse, ils ont fait valoir, d'une part, que les avis 
d'imposition de M. Calvet n'etaient pas couverts par le secret mais rele
vaient d'une information libre et, d'autre part, qu'ils ne pouvaient etre le
galement coupables de « recel d'informations ». En tout etat de cause, un 
moyen tire de la violation de !'article 10 n'aurait pas perrnis de faire echec 
aux regles normales du recel pour sauvegarder la liberte d' expression. 

35. Dans sa decision sur la recevabilite de la requete, la Commission a 
ecarte !'exception au motif que les requerants avaient en substance souleve 
devant la Cour de cassation un grief lie a la violation de I' article l 0. Le 
delegue de la Commission a en outre soutenu devant la Cour que, compte 
tenu des lirnites d'attribution de la Cour de cassation, qui ne pouvait revenir 
sur la constatation des faits par la cour d'appel, le pourvoi en cassation 
n' aurait pas ete susceptible de redresser la violation alleguee. A son a vis, Jes 
requerants ne pouvaient utilement faire valoir leur droit a la liberte 
d'expression des lors que la diffusion de !'information elle-meme ne pouvait 
entrainer une condamnation sur la base du droit commun. 

36. L'articie 35 § 1, anciennement 26, de la Convention est ainsi libelle: 
«La Cour ne peut etre saisie qu'apres l'epuisement des voies de recours internes, tel 

qu' ii est entendu selon Jes principes de droit international generalement reconnus, et 
dans un delai de six mois a partir de la date de la decision interne definitive.» 

37. La Cour rappelle que la finalite de la regle precitee est de menager 
aux Etats contractants !'occasion de prevenir ou de redresser - normalement 
par la voie des tribunaux - les violations alleguees contre eux avant qu'elles 
ne soient sournises a la Cour. Cette disposition doit s'appliquer « avec une 
certaine souplesse et sans formalisme excessif» ; il suffit que l'interesse ait 
souleve devant les autorites nationales « au moins en substance, et dans les 
conditions et delais prescrits par le droit inteme » les griefs qu'il entend 
formuler par la suite a Strasbourg (arrets Castells c. Espagne du 23 avril 
1992, serie A n° 236, p. 19, § 27, et Akdivar et autres c. Turquie du 
16 septembre 1996, Recueil 1996-IV, pp. 1210-1211, §§ 65-69). 

38. Les requerants ont pour profession de diffuser des informations et 
ont ete condamnes a la suite de la publication de documents. Devant la Cour 
de cassation, les interesses se sont appuyes sur plusieurs dispositions de la 
loi du 29 juillet 1881 sur la liberte de la presse, laquelle, pour autant que les 
activites des requerants etaient concemees, contient des dispositions equi
valentes a celles de I' article 10. Dans leurs ecrits a l' appui de leur pourvoi, 
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les requerants ont fait valoir que la publication incriminee n'etait contraire a 
aucune disposition de la Joi sur la presse et que, en sa qualite de joumaliste, 
M. Roire n'avait fait que son « devoir » (paragraphe 23 ci-dessus). Dans leur 
memoire en replique, Jes interesses ont critique la confusion faite entre recel 
et publication en soutenant que la qualification de recel avait ete retenue pour 
permettre des poursuites sur la base du droit commun et exclure !'application 
du droit specifique de !'information (paragraphe 23). La Cour de cassation, en 
etablissant dans son arret une distinction entre le regime applicable a 
}'information elle-meme et celui applicable a son support, s'est d'ailleurs 
indirectement prononcee sur l'etendue du droit d'information des joumalistes. 

39. Dans ces conditions, la Cour estime que la liberte d'expression 
etait en cause, ffit-ce de fa~on sous-jacente, dans la procedure devant la 
Cour de cassation, et que Jes arguments juridiques avances par Jes reque
rants devant elle contenaient bien une doleance liee a I' article I 0 de la 
Convention. 

Les requerants ont ainsi invoque devant la Cour de cassation au moins en 
substance le grief qu'ils tirent de !'article 10 de la Convention. II echet done 
de rejeter le moyen de non-epuisement des voies de recours intemes du 
Gouvernement. 

B. Sur le bien-fonde du grief 

40. Selon Jes requerants, leur condamnation pour recel de photocopies 
de declarations d'impot provenant de la violation du secret professionnel par 
un fonctionnaire des impots non identifie a porte atteinte a leur droit a la 
liberte d' expression. 

41. La condamnation litigieuse s'analyse en une « ingerence » dans 
l'exercice par les interesses de leur liberte d'expression. Pareille immixtion 
enfreint !'article 10, sauf si elle est « prevue par la loi », dirigee vers un ou 
des buts legitimes au regard du paragraphe 2 et « necessaire » dans une 
societe democratique pour les atteindre. 

1. « Prevue par la Loi » 

42. Les comparants s' accordent a considerer qu' elle etait « prevue par la 
loi », a savoir les articles 460 de l'ancien code penal et L. 103 du code des 
procedures fiscales. La Cour partage cette opinion. 

2. Buts legitimes 

43. Selon les requerants, le Gouvemement et la Commission, l'ingerence 
avait pour but de proteger la reputation et Jes droits d' autrui et d' empecher 
la divulgation d'informations confidentielles. La Cour n'apen;:oit aucune 
raison d' adopter un point de vue different. 



ARRET FRESSOZ ET ROIRE c. FRANCE 63 

3. « Necessaire dans une societe democratique » 

44. La Cour doit done rechercher si ladite ingerence etait « necessaire », 

dans une societe democratique, pour atteindre ces buts. 

a) Principes generaux 

45. La Cour rappelle les principes fondamentaux qui se degagent de la 
jurisprudence relative a I' article 10 : 

i. La liberte d' expression constitue l'un des fondements essentiels 
d'une societe democratique. Sous reserve du paragraphe 2 de !'article 10, 
elle vaut non seulement pour les « informations » ou « idees » accueillies 
avec faveur ou considerees comme inoffensives ou indifferentes, mais aussi 
pour celles qui heurtent, choquent ou inquietent : ainsi le veulent le plura
lisme, la tolerance et !'esprit d'ouverture sans lesquels il n'est pas de 
« societe democratique » (arrets Handyside c. Royaume-Uni du 7 decembre 
1976, serie A n° 24, p. 23, § 49, et Jersild c. Danemark du 23 septembre 
1994, serie A n° 298, p. 26, § 37). 

ii. La presse joue un role eminent dans une societe democratique : si 
elle ne doit pas franchir certaines limites, tenant notamment a la protection 
de la reputation et aux droits d'autrui ainsi qu'a la necessite d'empecher la 
divulgation d'informations confidentielles, il lui incombe neanmoins de 
communiquer, dans le respect de ses devoirs et de ses responsabilites, des 
informations et des idees sur toutes les questions d'interet general (arret 
De Haes et Gijsels c. Belgique du 24 fevrier 1997, Recueil 1997-1, 
pp. 233-234, § 37). La liberte joumalistique comprend aussi le recours 
possible a une certaine dose d'exageration, voire meme de provocation 
(arret Prager et Oberschlick c. Autriche du 26 avril 1995, serie A n° 313, 
p. 19, § 38). 

iii. D'une maniere generale, la « necessite » d'une quelconque restric
tion a l'exercice de la liberte d'expression doit se trouver etablie de maniere 
convaincante. Certes, ii revient en premier lieu aux autorites nationales 
d'evaluer s'il existe un « besoin social imperieux » susceptible de justifier 
cette restriction, exercice pour lequel elles beneficient d'une certaine marge 
d'appreciation. Lorsqu'il y va de la presse, comme en l'espece, le pouvoir 
d' appreciation national se heurte a I' interet de la societe democratique a 
assurer et a maintenir la liberte de la presse. De meme, ii convient 
d'accorder un grand poids a cet interet lorsqu'il s'agit de determiner, 
comme I' exige le paragraphe 2 de I' article 10, si la restriction etait propor
tionnee au but legitime poursuivi (voir, mutatis mutandis, arrets Goodwin 
c. Royaume-Uni du 27 mars 1996, Recueil 1996-II, pp. 500-501, § 40, et 
Worm c. Autriche du 29 aout 1997, Recueil 1997-V, p. 1551, § 47). 

iv. La Cour n'a point pour tache, lorsqu'elle exerce ce contr6le, de se 
substituer aux juridictions nationales, mais de verifier sous l' angle de 
I' article 10 les decisions qu' elles ont rendues en vertu de leur pouvoir 
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d'appreciation. Pour cela, la Cour doit considerer I'« ingerence » litigieuse 
a la lumiere de I' ensemble de I' affaire pour determiner si Jes motifs invo
ques par Jes autorites nationales pour la justifier apparaissent « pertinents 
et suffisants » (voir, parmi de nombreux precedents, l'arret Goodwin, 
ibidem). 

b) Application en l'espece des principes susmentionnes 

46. MM. Fressoz et Roire soulignent que leur article s'inscrivait dans le 
cadre d'un debat public d'interet general: la question de !'evolution du 
salaire de M. Calvet revetait, au moment de sa publication, une importance 
particuliere. L'article aurait vise a contribuer a un debat excedant la seule 
personne du dirigeant de Peugeot : sa personnalite et ses fonctions, 
!'importance du conflit social en cours et de l'entreprise concernee consti
tuaient autant d'elements pretant a discussion. La publication n'aurait done 
pas mis en cause la reputation ou Jes droits de M. Calvet, mais la gestion de 
l'entreprise qu'il dirigeait. 

La sanction qui leur a ete infligee serait d'autant moins justifiee que, se
lon la jurisprudence de la Cour de cassation, la publication des revenus et du 
patrimoine des personnes, notamment de celles assurant des fonctions pu
bliques ou parapubliques, ne releverait pas de la vie privee. 

Le souci de preserver !'obligation au secret serait egalement etranger a la 
sanction prononcee. En I' occurrence, seuls Jes fonctionnaires des services 
fiscaux auraient ete tenus au secret. Tout autre individu, tel un membre du 
comite d' entreprise ou de la famille du dirigeant de Peugeot, aurait pu re
veler !'information sur ses revenus. En tout etat de cause, MM. Fressoz et 
Roire n'auraient pu savoir que Jes photocopies des avis d'imposition qui 
leur avaient ete adressees par courrier anonyme provenaient d'une violation 
du secret professionnel ; Jes juridictions nationales, elles-memes, n'auraient 
pule demontrer en depit d'une instruction de deux annees. 

La publication partielle desdites photocopies aurait perrnis aux reque
rants de demontrer la veracite de leurs informations mais aussi d'accomplir 
leur devoir de journalistes de communiquer des donnees verifiees accompa
gnees des preuves. 

Entin, le caractere artificiel de la motivation de la cour d'appel et de la 
Cour de cassation sauterait aux yeux et ses effets pervers sur l'exercice de la 
liberte de la presse seraient immediats. La plainte de M. Calvet aurait ete 
motivee uniquement par la revelation de ses revenus. La nature purement 
formelle de !'infraction de recel de photocopies cacherait en realite une 
volonte de sanctionner la publication meme de !'information, publication 
qui, en elle-meme, n'aurait pourtant rien de reprehensible. 

4 7. La Commission souscrit en substance a cette these. 
48. Le Gouvernement soutient que la condamnation prononcee a pour 

origine I' atteinte au secret fiscal et pour effet de garantir effectivement sa 
preservation. II serait illusoire d'esperer faire respecter !'obligation au secret 
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si toute information, y compris celle qui devrait rester secrete, pouvait etre 
divulguee en toute impunite. Les restrictions a la liberte d'expression de
vraient s' apprecier en tenant compte des responsabilites et devoirs des 
interesses, a !'occasion de l'obtention de !'information. Les destinataires du 
courrier n'auraient pu ignorer l'origine illicite des documents. Le second 
requerant n'aurait d'ailleurs pas conteste savoir que Jes documents prove
naient du dossier fiscal et aurait done du Jes traiter comme des informations 
confidentielles. 

Par ailleurs, la divulgation du salaire d'une seule personne, meme diri
geant d'une grande entreprise privee, n' aurait pas nourri le debat d'une 
question d'actualite interessant le public. L'inforrnation publiee porterait sur 
une situation particuliere trop isolee pour representer une question d'interet 
public. Elle aurait simplement vise a destabiliser M. Calvet et a le mettre 
dans une situation difficile dans le cadre des negociations salariales en 
cours. 

Pour sa part, le droit frarn;:ais prevoirait une faculte d'inforrnation des 
citoyens concernant Jes revenus et Jes impositions des contribuables fran
<;ais. L'article L. 111 du code des procedures fiscales (paragraphe 26 ci
dessus) autoriserait ainsi Jes contribuables d'une commune a consulter la 
Iiste des personnes assujetties a l'impot et a connaltre leur revenu imposable 
ainsi que le montant de l'impot. 

En tout etat de cause, ii ne saurait y avoir atteinte disproportionnee a la 
Iiberte d'expression puisqu'une solution alternative aurait permis de pre
server ]' eventuel droit a I 'information du public, sans pour autant tomber 
sous le coup d'une Joi penale. L'infraction de recel de photocopies n'aurait 
pas ete constituee au cas ou Jes requerants se seraient contentes de publier 
l'information elle-meme relative aux revenus de M. Calvet, sans repro
duire Jes extraits des avis d'imposition dont la photocopie leur avait ete 
adressee par une personne normalement soumise au secret professionnel. 
Certes, ils auraient pu etre poursuivis pour diffamation par voie de presse. 
Toutefois, la jurisprudence de la Cour de cassation permettrait aux journa
listes de rapporter la preuve de la realite de leurs affirmations et done de 
contester I 'infraction de diffamation, en produisant la preuve de leurs 
affirmations meme si celle-ci a ete obtenue de maniere illicite. Sous cette 
condition, Jes interesses auraient pu librement communiquer leurs infor
mations. 

49. Au vu de ces arguments, ii y a lieu de rechercher s'il existait des rai
sons pertinentes et suffisantes aux fins du paragraphe 2 de I' article 10 pour 
justifier la condamnation des requerants. 

50. La Cour ne trouve pas convaincante la these du Gouvernement selon 
laquelle ]'information Iitigieuse ne soulevait pas de question d'interet gene
ral. La publication incriminee intervenait dans le cadre d'un conflit social, 
Iargement evoque par la presse, au sein d'une des principales firrnes auto
mobiles fran<;aises : Jes salaries revendiquaient des augmentations de 
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salaires que la direction refusait. L' article demon trait que le dirigeant 
avait beneficie d'importantes augmentations de salaires a l'epoque, alors 
que parallelement ii s'opposait aux demandes d'augmentation de ses sala
ries. En operant cette comparaison dans un tel contexte, l'ecrit litigieux 
apportait une contribution a un debat public relatif a une question d'interet 
general ; son but n' etait pas de porter prejudice a la reputation de M. Cal vet, 
mais plus largement de debattre d'une question d'actualite interessant le 
public (par exemple, arret Thorgeir Thorgeirson c. lslande du 25 juin 1992, 
serie A n° 239, p. 28, § 66). 

Selon la Cour de cassation, Jes questions patrimoniales concemant une 
personne menant une vie publique, tel un dirigeant d'une grande entreprise, 
ne relevent pas du domaine de la vie privee. Le Gouvernement ne l'a pas 
conteste. 

51. A la fonction de la presse qui consiste a diffuser des informations 
et des idees sur des questions d'interet public, s'ajoute le droit, pour le 
public, d'en recevoir (voir, parmi d'autres, les arrets Observer et Guardian 
c. Royaume-Uni du 26 novembre 1991, serie A n° 216, p. 30, § 59 ; Jersild 
precite, p. 23, § 31, et De Haes et Gijsels precite, p. 234, § 39). II en allait 
tout particulierement ainsi en I' espece, eu egard au fait que Jes problemes 
de I' emploi et de la remuneration suscitent generalement beaucoup 
d'attention. Partant, une ingerence dans l'exercice de la liberte de la presse 
ne saurait se concilier avec I' article 10 de la Convention que si elle se 
justifie par un imperatif preponderant d'interet public (arret Goodwin 
precite, p. 500, § 39). 

52. Certes, quiconque, y compris un joumaliste, exerce sa liberte 
d'expression assume des « devoirs et responsabilites » dont l'etendue de
pend de sa situation et du procede technique utilise (voir, mutatis mutandis, 
arret Handyside precite, p. 23, § 49 in fine). En I' occurrence, la cour d'appel 
a considere que, compte tenu de la nature des documents et des verifications 
auxquelles M. Roire a declare avoir procede, ce dernier ne pouvait ignorer 
que lesdits documents provenaient du dossier fiscal (paragraphe 22 ci
dessus) et etaient couverts par le secret fiscal. Tout en reconnaissant le role 
essentiel qui revient a la presse dans une societe democratique, la Cour 
souligne que Jes joumalistes ne sauraient en principe etre delies par la pro
tection que leur offre I' article 10 de leur devoir de respecter les lois penales 
de droit commun. Le paragraphe 2 de !'article 10 pose d'ailleurs Jes limites 
de I' exercice de la liberte d' expression. II echet de determiner si, dans les 
circonstances particulieres de l'affaire, l'interet d'informer le public 
l 'emportait sur Jes « devoirs et responsabilites » pesant sur Jes requerants en 
raison de l'origine douteuse des documents qui leur avaient ete adresses. 

53. La Cour doit plus particulierement determiner si l'objectif de preser
vation du secret fiscal, legitime en lui-meme, offrait une justification perti
nente et suffisante a l'ingerence. A cet egard, il faut relever que si la con
darnnation des requerants reposait uniquement sur la reproduction dans Le 
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Canard enchafne des documents detenus par Jes services fiscaux et conside
res comme communiques a MM. Fressoz et Roire en violation du secret 
professionnel, elle touchait inevitablement la revelation d' informations. 
On peut toutefois se demander si l'interet de garder secretes des informa
tions dont le contenu avait deja ete rendu public (arrets Weber c. Suisse du 
22 mai 1990, serie A n° 177, p. 23, § 51, et Vereniging Weekblad Bluf ! 
c. Pays-Bas du 9 fevrier 1995, serie A n° 306-A, p. 15, § 41) et etait sus
ceptible d'etre deja connu par un grand nombre de personnes subsistait. 
Comme le Gouvernement !'a admis, une certaine transparence existe quant 
a la connaissance des salaires et a leur augmentation. Les contribuables 
communaux peuvent ainsi consulter la liste des personnes assujetties a 
l'imp6t dans leur commune, liste faisant mention du revenu imposable et 
du montant de l'imp6t pour chaque contribuable (paragraphes 26 et 48 ci
dessus). Les informations en question, meme si elles ne peuvent etre diffu
sees, sont ainsi rendues accessibles a un grand nombre de personnes qui 
peuvent a leur tour Jes communiquer a d'autres. Si la publication des avis 
d'imposition etait en l'espece prohibee, Jes informations qu'ils vehicu
laient n'etaient plus secretes. D'ailleurs, Jes salaires des dirigeants des 
grandes entreprises, tels que M. Calvet, sont regulierement publies dans 
des revues financieres, et le second requerant a affirme, sans etre conteste, 
s'etre refere ace type d'informations pour verifier l'ordre de grandeur des 
salaires de l'interesse (paragraphe 19 ci-dessus). Des lors, Ja protection des 
informations en tant que confidentielles ne constituait pas un imperatif 
preponderant. 

54. Si, comme le Gouvemement l' admet, Jes informations sur le montant 
des revenus annuels de M. Calvet etaient licites et leur divulgation autori
see, la condamnation des requerants pour en avoir simplement publie le 
support, a savoir les avis d'imposition, ne saurait etre justifiee au regard de 
I' article 10. Cet article, par essence, laisse aux joumalistes le soin de decider 
s'il est necessaire ou non de reproduire le support de leurs informations pour 
en asseoir la credibilite. 11 protege le droit des joumalistes de communiquer 
des informations sur des questions d'interet general des !ors qu'ils 
s'expriment de bonne foi, sur la base de faits exacts et foumissent des 
informations « fiables et precises » dans le respect de I' ethique joumalis
tique (voir notamment les arrets Goodwin, precite, p. 500, § 39, Schwabe 
c. Autriche du 28 aout 1992, sene A n° 242-B, p. 34, § 34, et, pour une 
application en sens contraire, Prager et Oberschlick, precite, p. 18, § 37). 

55. En l'espece, la Cour constate que ni la materialite des faits relates ni 
la bonne foi de MM. Fressoz et Roire n'ont ete mises en cause. Le second, 
qui a verifie l'authenticite des avis d'imposition, a agi dans le respect des 
regles de la profession joumalistique. L' extrait de chaque document visait a 
corroborer les termes de I' article en question. La publication contestee 
servait ainsi non seulement l'objet mais aussi la credibilite des informations 
communiquees. 
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56. En conclusion, la condamnation des joumalistes ne representait pas 
un moyen raisonnablement proportionne a la poursuite des buts legitimes 
vises compte tenu de l'interet de la societe democratique a assurer et a 
maintenir la liberte de la presse. II y a done eu violation de I' article l 0 de la 
Convention. 

II. SUR LA VIOLATION ALLEGuEE DE L'ARTICLE 6 § 2 DE LA 
CONVENTION 

57. Les requerants denoncent une double meconnaissance de !'article 6 
§ 2 de la Convention, ainsi libelle : 

« Toute personne accusee d'une infraction est presumee innocente jusqu'a ce que sa 
culpabilite ait ete legalement etablie. » 

La presomption d'innocence aurait ete doublement violee par !es juridic
tions nationales. D'une part, la condamnation de M. Fressoz aurait eu pour 
fondement une extension abusive du regime repressif d'exception institue 
par la loi du 29 juillet 1881 (paragraphe 25 ci-dessus) qui entralne une 
responsabilite automatique de tout directeur de la publication pour tous Jes 
delits de presse. En second lieu, leur responsabilite penale n'aurait pas du 
etre engagee pour une infraction de droit commun, en !'absence d'elements 
materiels a leur charge. Lacour d'appel pour entrer dans la voie de la con
damnation aurait du proceder a une construction intellectuelle purement 
hypothetique pour presumer qu'ils devaient connaitre l'origine frauduleuse 
des photocopies parvenues jusqu'a eux. 

58. Pour le Gouvemement, ce grief est, dans sa substance, incompatible 
ratione materiae avec les dispositions de la Convention. Les requerants 
entendraient en realite contester le bien-fonde de Ieur condamnation par la 
cour d' appel, or ii n' appartiendrait pas a la Cour de se prononcer sur la 
question de savoir si les juridictions nationales ont correctement apprecie les 
preuves. En tout etat de cause, la cour d'appel n'aurait fait peser sur Jes 
joumalistes aucune presomption de culpabilite mais aurait parfaitement 
motive la solution retenue. 

59. La Commission, a yant pris connaissance de I' argumentation deve
loppee devant elle et compte tenu de la conclusion de violation a laquelle 
elle est parvenue au titre de I' article lO de la Convention, a considere 
que le grief au regard de l 'article 6 § 2 reposait sur Jes memes faits et ne 
posait pas de problemes de fait et de droit qui necessitaient un examen 
separe. 

60. La Cour parvient a la meme conclusion et estime que, au vu du 
constat figurant au paragraphe 56 et des elements pris en compte pour arri
ver ace constat, aucune question distincte ne se pose au regard de I' article 6 
§ 2 de la Convention. 
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III. SUR L' APPLICATION DEL' ARTICLE 41 DE LA CONVENTION 

61. Aux termes de 1' article 41 de la Convention, 

«Si la Cour declare qu'il y a eu violation de la Convention ou de ses Protocoles. et 
si le droit interne de la Haute Partie contractante ne permet d'effacer qu'impar
faitement les consequences de cette violation, la Cour accorde a la partie lesee, 
s'il y a lieu, une satisfaction equitable.» 

A. Dommage 

62. Les requerants considerent que la constatation par la Cour d'une 
violation de la Convention constitue une satisfaction equitable. Ils demandent 
toutefois le remboursement de la somme de I 0 001 francs frarn;;ais (FRF) 
qu'ils ont ete condamnes par la cour d'appel a payer a M. Calvet au titre, 
d'une part, du prejudice moral subi par ce dernier (un franc) et, d'autre 
part, de !'article 475-1 du code de procedure penale pour les frais irrepe
tibles exposes a I' occasion de la procedure (paragraphe 22 ci-dessus). 

63. Pour le Gouvemement, cette demiere demande de remboursement ne 
saurait etre satisfaite puisque Jes requerants n'ont invoque aucun prejudice 
materiel specifique de ce chef et que, en outre, y faire droit aurait pour effet 
de remettre en cause I' autorite de la chose jugee par la cour d' appel. Pour le 
surplus, le constat de violation constituerait en soi une satisfaction equi
table. 

64. Le delegue de la Commission ne formule pas d'observations a ce 
sujet. 

65. La Cour considere qu'il existe un lien de causalite entre le paiement 
des 10 001 FRF alloues a M. Calvet et la violation de I' article 10 qu'elle 
vient de relever, de sorte que Jes interesses doivent recouvrer cette somme. 
11 y a lieu done d'octroyer le montant demande. Le constat de manquement 
figurant dans le present arret constitue par ailleurs une satisfaction equitable 
pour tout autre dommage. 

B. Frais et depens 

66. Au titre des frais et depens afferents a leur representation, les jour
nalistes reclament 166 100 FRF. Ils ventilent la somme de la fa<;;on sui
vante : 55 800 FRF pour la procedure devant les juridictions intemes, dont 
12 OOO FRF pour celle devant la Cour de cassation, et 110 300 FRF pour la 
procedure devant Jes organes de Strasbourg. 

67. Le delegue de la Commission ne formule pas d'observations. 
68. Le Gouvemement estime qu'il n'a pas a supporter Jes frais afferents 

a la procedure interne car le grief tire de I' article 10 de la Convention n' a 
jamais ete formule a ce Stade. Seuls les frais et depens engages pour la 
procedure devant Jes organes de la Convention pourraient etre rembourses a 
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concurrence de 40 OOO FRF compte tenu des sommes generalement allouees 
dans le passe par la Cour. 

69. Sur la base des elements en sa possession, la Cour, statuant en equi
te, accorde aux interesses 60 OOO FRF. 

C. Interets moratoires 

70. Selon Jes informations dont dispose la Cour, le taux d'interet legal 
applicable en France a la date d'adoption du present arret etait de 3,36 % 
!'an. 

PAR CES MOTIFS, LACOUR, A L'UNANIMITE, 

1. Rejette I' exception preliminaire du Gouvemement ; 

2. Dit qu'il y a eu violation de !'article 10 de la Convention; 

3. Dit qu'aucune question distincte ne se pose sous !'angle de !'article 6 § 2 
de la Convention ; 

4. Dit que J'Etat defendeur doit verser aux requerants, dans Jes trois 
mois, 10 001 (dix mille un) francs fran~ais pour dommage materiel et 
60 OOO (soixante mille) francs fran~ais pour frais et depens, montants 
a majorer d'un interet simple de 3,36 % !'an a compter de !'expiration 
dudit delai etjusqu'au versement; 

5. Dit que le present arret constitue par lui-meme une satisfaction equitable 
suffisante pour tout autre dommage ; 

6. Rejette la demande de satisfaction equitable pour le surplus. 

Fait en fran~ais et en anglais, puis prononce en audience publique au 
Palais des Droits de !'Homme, a Strasbourg, le 21 janvier 1999. 

Paul MAHONEY 

Greffier adjoint 

Luzius WILDHABER 

President 
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ANNEXE 

A VIS DE LA COMMISSION EUROPEENNE 
DES DROITS DE L'HOMME1 

(formule dans le rapport de la Cornrnission2 du 13 janvier 1998) 

[La Commission siegeait dans la composition suivante : 

MM . S. TRECHSEL, president, 
1.-C. GEUS, 

E. B USUTilL, 

GAUKUR JOR UNDSSON, 

A.S. GozOBOYOK, 

A. W EITZEL, 

1.-C. SOYER, 
M"" G .H . TH UNE, 

MM. H. D ANELIUS, 

F. MARTINEZ, 

C.L. R OZAKIS , 
M me J. LlDD Y, 

MM . L. LOUCAlDES, 

B. MARXER, 

M.A. NOW ICKI, 

l. CABRAL BARRETO, 

B. CO FORTI , 

N . BRATZA, 

MM . I. B EK.Es, 

1. MUCHA, 

D. SVABY, 

G. RESS, 

A. PEREN IC, 

C. BIRSAN, 

P. LORENZEN, 

K. HERNDL, 

E. BIEUONAS , 

E.A. ALKEMA, 

M. YlLA AMIG6, 
M me M.HION, 

MM. R. NICOLINI, 

A. ARABADJIEV, 

et M . M. DE SALVIA, secretaire.] 

1. Texte fran~ais original. 
2. L'avis se refere a des paragraphes anterieurs du rapport de la Commission, dont le texte 
integral peut etre obtenu au greffe de la Cour. 
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A. Griefs declares recevables 

48. La Commission a declare recevables : 
- le grief selon lequel la condamnation des requerants pour recel de 

photocopies de declarations d'impot provenant de la violation du secret 
professionnel par un fonctionnaire des impots non identifie a porte atteinte a 
leur droit a leur liberte d'expression ; 

- le grief selon lequel Jes requerants n'ont pas beneficie de la pre
somption d'innocence dans le cadre de la procedure penale qui a abouti a 
leur condamnation. 

B. Points en litige 

49. La Commission est ainsi appelee a determiner: 
s'il y a eu violation de I' article 10 de la Convention ; 

- s'il y a eu violation de I' article 6 § 2 de la Convention. 

C. Sur la violation de I' article 10 de la Convention 

50. L'article 10 de la Convention, dans sa partie pertinente, se lit comme 
suit: 

«I. Toute personne adroit a la liberte d'expression. Ce droit comprend la liberte 
d'opinion et la liberte de recevoir ou de communiquer des informations ou des idees 
sans qu'il puisse y avoir ingerence d'autorites publiques et sans consideration de 
frontiere ( ... ) 

2. L'exercice de ces libertes cornportant des devoirs et des responsabilites peut etre 
soumis a certaines formalites, conditions, restrictions ou sanctions, prevues par la Joi, 
qui constituent des rnesures necessaires, dans une societe democratique, a la securite 
nationale, a I' integrite territoriale OU a la sfirete publique, a la defense de l' ordre et a la 
prevention du crime, a Ja protection de la Sante OU de la morale, a la protection de Ja 
reputation OU des droits d'autrui, pour empecher la divuJgation d'informations 
confidentielles ou pour garantir l'autorite et l'impartialite du pouvoir judiciaire. » 

51. La Commission considere que la condamnation dont Jes requerants 
ont fait l'objet constitue, comme l'admet le gouvemement mis en cause, une 
« ingerence » dans le droit qui leur est reconnu par I' article 10 § 1 de la 
Convention. 

52. Les parties s' accordent a considerer que I' ingerence, fondee sur 
I' article 460 de I' ancien code penal et I' article L. 103 du code des 
procedures fiscales, etait « prevue par la loi » au sens de !'article 10 § 2 de 
la Convention tel qu'interprete par la jurisprudence. 

53. II y a lieu d'examiner si cette ingerence poursuivait un «but 
legitime » au regard du paragraphe 2 de I' article 10. Les requerants 
soutiennent que leur condamnation ne pouvait avoir reellement pour objectif 
la protection de l'un de ces «buts Iegitimes ». Le Gouvernement invoque la 
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poursuite des deux buts tenant a la « protection de la reputation et des droits 
d'autrui » et a la non-divulgation « d'informations confidentielles ». La 
Commission releve que la condamnation des requerants mettait en cause la 
publication des avis d'imposition concemant M. Calvet detenus par !'ad
ministration fiscale et couverts par le secret professionnel. La Commission 
estime que l'ingerence visait, au vu des motifs des decisions de 
condamnation, a proteger la reputation et Jes droits d'autrui et a empecher la 
divulgation d'informations confidentielles. L'ingerence poursuivait done 
des buts reconnus comme « legitimes » par le paragraphe 2 de I' article l 0 de 
la Convention. 

54. Reste a savoir si l'ingerence etait justifiee aux termes du para
graphe 2 de !'article 10 comme etant « necessaire dans une societe democra
tique » a la protection de ces buts. 

55. Les requerants font valoir que l'ingerence n' etait pas « necessaire » 

dans une societe democratique. 
56. Ils affirment que !'information portait sur une question d'interet 

public : le conflit salarial en cours etait couvert par la presse nationale, se 
deroulait dans une entreprise automobile importante et concernait la 
personnalite de son dirigeant. L' article critique visait a contribuer a un debat 
excedant la seule personne de M. Calvet : sa personnalite et ses fonctions, 
I' importance du con flit social en cours et de I' entreprise concemee 
constituaient autant d'elements se pretant a un debat public. 

57. Les requerants <lenient tout caractere confidentiel a !'information 
publiee : elle portait exclusivement sur les traitements et salaires per\:US par 
M. Calvet en sa qualite de dirigeant d'entreprise, information qui n'est pas en 
soi confidentielle. En droit interne, la publication de renseignements d' ordre 
patrimonial, sans allusion a la vie et a la personnalite de l'interesse, ne serait 
pas interdite par Jes regles relatives a la protection de la vie privee ; a fortiori 
en irait-il d'un personnage public assumant un role dans la vie economique du 
pays. En outre, la publication n'avait pas mis en cause la reputation ou les 
droits de M. Cal vet, mais la gestion de l' entreprise qu' ii dirigeait. 

58. Les requerants soutiennent que leur condamnation n' etait pas 
justifiee par la necessite d'empecher la violation du secret professionnel. En 
premier lieu, seuls les fonctionnaires des services fiscaux sont tenus au 
secret selon les termes de !'article L. 103 du code des procedures fiscales. 
Cela signifiait que seule une categorie de personnes, les fonctionnaires des 
services fiscaux charges d'etablir et de recouvrer l'impot, etait tenue au 
secret. Cela ne signifiait pas que !'information elle-meme etait couverte par 
le secret fiscal. Aussi, Jes joumalistes n' etaient pas ten us au secret. 

59. Les requerants estiment que leur condamnation n' etait pas justifiee 
au regard de I' article 10 § 2 de la Convention : le secret professionnel ne 
liait que Jes fonctionnaires des services fiscaux et non !'information elle
meme et ne pouvait done etre etendu aux journalistes ; ceux-ci ne pouvaient 
savoir que !'information provenait d'une violation du secret professionnel, 
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puisque Jes juridictions nationales n'avaient pule demontrer en depit d'une 
instruction de deux annees. En publiant la photocopie partielle des avis 
d'imposition, Jes requerants demontraient non seulement la veracite de leurs 
informations mais aussi accomplissaient leur devoir de joumalistes en ne 
publiant que des donnees verifiees accompagnees des preuves. En outre, la 
plainte de M. Calvet n'etait pas motivee par la publication de l'extrait des 
avis d'imposition mais bien par la revelation de ses revenus. 

60. Le Gouvemement replique que l'ingerence etait « necessaire » dans 
une societe democratique. II en veut pour preuve divers elements. 

61. L'information publiee ne portait pas sur une question d'interet public 
au sens de la jurisprudence de la Cour (Cour eur. DH, arret Thorgeir 
Thorgeirson c. Islande du 25 juin 1992, serie A n° 239). En ne visant que 
M. Calvet, elle entendait le destabiliser et le mettre personnellement dans une 
situation difficile dans le cadre des negociations salariales en cours, sans traiter 
d'une question d'ordre general. De plus, la condamnation penale de la 
publication d'avis d'imposition n'empechait pas toute information du public 
sur le sujet : en effet, I' article L. 111 du code des procedures fiscales autorise 
les contribuables d'une commune a consulter la Iiste des personnes assujetties 
a I'impot et a connaitre leur revenu imposable ainsi que le montant de l'impot. 

62. Les restrictions a la liberte d'expression doivent s'apprecier en 
tenant compte des responsabilites et devoirs des interesses : Jes organes de 
la Convention ont ainsi justifie I' obligation de reserve des fonctionnaires 
(requete n° 11389/85, decision du 3 mai 1988, Decisions et rapports (DR) 
56, p. 127 ; Cour eur. DH, arret Hadjianastassiou c. Grece du 16 decembre 
1992, serie A n° 252). En l'espece, selon le Gouvemement, I'ingerence 
etait necessaire pour assurer le respect du secret fiscal par le fonctionnaire 
des impots. La Commission a d'ailleurs deja justifie la condamnation d'un 
joumaliste pour la publication d'un document parlementaire confidentiel 
du fait que, dans son travail, le requerant avait le devoir et la responsa
bilite d'etre conscient du caractere confidentiel du document (Z c. Suisse, 
requete n° 10343/83, decision du 6 octobre 1983, DR 35, p. 224). 
L'ingerence etait done necessaire pour assurer le respect du secret par celui 
qui, ne pouvant en ignorer I' existence, le violait. En I' espece, precise le 
Gouvemement, le second requerant n'avait pas conteste savoir que les 
documents provenaient du dossier fiscal et se devait done de Jes traiter 
comme des informations confidentielles. 

63. La condamnation des requerants etait proportionnee aux buts 
poursuivis, puisque !'infraction de recel de photocopie n'aurait pas ete 
constituee si Jes requerants s 'etaient contentes de publier !'information elle
meme relative aux revenus de M. Calvet, sans publier en outre la photocopie 
partielle des avis d'imposition. Dans ce cas, ils auraient certes pu etre 
poursuivis pour diffamation par voie de presse, mais la Cour de cassation 
permet aux joumalistes de rapporter la preuve de la realite de Ieurs affirma
tions et done de contester !'infraction de diffamation, en produisant la preuve 
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de leurs affirmations meme si celle-ci a ete obtenue de maniere illicite, 
comme en I' espece (voir Cass. crim. du 15 juin 1993, Bull. crim., n° 210, 
selon lequel « les juges repressifs ne peuvent ecarter les moyens de preuve 
produits par les parties au seul motif qu'ils auraient ete obtenus de fa~on 
illicite ou deloyale. 11 leur appartient seulement d' en apprecier la valeur 
probante » ). Sous cette condition, les requerants pouvaient librement commu
niquer leurs informations. Des !ors, selon le Gouvemement, la condamnation 
des requerants n'avait pas pour but de leur interdire de s'exprimer mais etait 
uniquement justifiee par la necessite de concilier protection de la propriete 
(les feuilles d'impots confidentielles) et liberte d'expression. 

64. La Commission rappelle que la presse joue un role essentiel dans 
une societe democratique : si elle ne doit pas franchir certaines lirnites, 
tenant notamment a la protection de la reputation et aux droits d' autrui ainsi 
qu'a la necessite d'empecher la divulgation d'informations confidentielles, 
il lui incombe neanmoins de communiquer, dans le respect de ses devoirs et 
de ses responsabilites, des informations et des idees sur toutes les questions 
d'interet public. A sa fonction qui consiste a en diffuser, s'ajoute le droit, 
pour le public, d'en recevoir. S'il en etait autrement, la presse ne pourrait 
jouer son role indispensable de « chien de garde » (par exemple, Cour eur. 
DH, arret De Haes et Gijsels c. Belgique du 24 fevrier 1997, Recueil des 
arrets et decisions 1997-1, pp. 233-234, § 37). 

65. L'adjectif « necessaire », au sens de !'article 10 § 2, implique un 
« besoin social impeneux », ainsi que l'a releve plus particulierement la Cour 
dans son arret Sunday Times c. Royaume-Uni (n° 2) du 26 novembre 1991, 
serie A n° 217, p. 29, § 50 c) et d), ou elle s'est exprimee comme suit: 

« ( ... ) Les Etats contractants jouissent d'une certaine marge d'appreciation pour 
juger de !'existence d 'un tel besoin, mais elle se double d'un contr6le europeen portant 
a la fois sur la loi et sur les decisions qui l'appliquent, meme quand elles emanent 
d'une juridiction independante. La Cour a done competence pour statuer en dernier 
lieu sur le point de savoir si une «restriction» se concilie avec la liberte d'expression 
que protege l' article l 0. 

Elle n ·a point pour tiiche, lorsqu' elle exerce ce contr6le, de se substituer aux 
juridictions internes competentes, mais de verifier sous l' angle de l' article 10 les 
decisions qu'elles ont rendues en vertu de leur pouvoir d'appreciation. Il ne s'ensuit 
pas qu'elle doive se horner a rechercher si l'Etat ctefendeur a use de ce pouvoir de 
bonne foi, avec soin et de fa\'.on raisonnable ; ii Jui faut considerer l'ingerence 
litigieuse a la lumiere de !'ensemble de l'affaire pour determiner si elle etait 
« proportionnee au but legitime poursuivi » et si les motifs invoques par les autorites 
nationales pour la justifier apparaissent « pertinents et suffisants ». » ( egalement, arret 
Worm c. Autriche du 29 aoih I997, Recueil 1997-V, pp. 1550-1551, § 47) 

66. La Commission rappelle encore que dans l'exercice de leur pouvoir de 
contrOle, les organes de la Convention ne sauraient se bomer a examiner 
isolement les decisions judiciaires incrirninees, mais qu'il leur faut les con
siderer a la lurniere de l' ensemble de l' affaire, y compris la publication liti-



76 AFFAIRE FRESSOZ ET ROIRE c. FRANCE -AVIS DE LA COMMISSION 

gieuse et les circonstances clans lesquelles elle fut ecrite (Cour eur. DH, arret 
Oberschlick c. Autriche (n° I) du 23 mai 1991, serie A n° 204, p. 26, § 60). 

67. Les requerants ont ete condamnes pour avoir publie la photocopie de 
l'extrait d'avis d'imposition du directeur d'une importante entreprise 
automobile. Cette publication intervenait dans le cadre d'un conflit social, 
largement evoque par la presse, au sein de I' entreprise en question : les 
salaries revendiquaient des augmentations de salaires que la direction 
refusait. L'article, accompagne de la photocopie des extraits critiques, 
demontrait que le dirigeant avail beneficie d'importantes augmentations de 
salaires, alors que parallelement ii s'opposait aux demandes d'augmentation 
de salaires de ses salaries. De I' a vis de la Commission, en operant cette 
comparaison dans un tel contexte, I' article litigieux apportait une 
contribution a un debat public relatif a une question d'interet general ; son 
but n' etait pas de porter prejudice inutilement a la reputation de M. Cal vet, 
mais plus largement de debattre d'une question d'actualite interessant le 
public (par exemple, arret Thorgeir Thorgeirson precite, p. 28, § 66). 

68. La cour d'appel a condamne Jes requerants pour la publication 
d'extraits de trois avis d'imposition dont elle a estime que la communication 
avait eu lieu en violation du secret professionnel liant les fonctionnaires des 
services fiscaux. 

69. La Commission releve, en premier lieu, que la cour d'appel n'a pas 
reproche aux requerants d'avoir publie !'information elle-meme, a savoir le 
montant des salaires et traitements de M. Calvet, mais uniquement son 
support. La condamnation des requerants n'etait done pas fondee sur la 
revelation d'informations confidentielles mais bien sur la reproduction de 
documents detenus par Jes services fiscaux et consideres comme 
communiques en violation du secret professionnel. La Commission en 
deduit que l'ingerence n'etait necessaire ni pour empecher «la divulgation 
d'informations confidentielles » ni pour proteger la «reputation » OU les 
« droits »de M. Calvet. 

70. La Commission note, en second lieu, que la cour d'appel a estime que 
Jes requerants avaient necessairement eu connaissance de ce que Jes docu
ments en leur possession etaient couverts par le secret fiscal, compte tenu de 
la nature du document et des verifications effectuees par le second requerant. 

71. La Commission rappelle, a cet egard, que quiconque exerce sa 
liberte d'expression assume des« devoirs et responsabilites » dont l'etendue 
depend de sa situation et du procede technique utilise (Cour eur. DH, arret 
Handyside c. Royaume-Uni du 7 decembre 1976, sene A n° 24, p. 23, § 49 
in fine). En I' espece, elle n' est pas con vain cue par la suffisance du motif de 
la condamnation. 

72. Certes, ii etait possible au second requerant de deduire de la nature du 
document qu'il provenait du dossier fiscal. Cependant, ii avait declare qu'il 
n'avait pu etablir l'origine frauduleuse du document (paragraphe 31 du 
rapport). En etablissant neanmoins que le second requerant, en effectuant ses 
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verifications, et le premier requerant, en prenant connaissance des documents, 
devaient savoir que Jes documents avaient ete communiques en violation du 
secret professionnel, la cour d'appel n'a pas pris en compte, contrairement au 
tribunal correctionnel, le fait que deux annees d'instruction n'avaient permis 
de determiner ni Jes circonstances ni I' auteur de la sortie du document. 

73. La Commission n'adhere pas non plus a !'argument du 
gouvemement mis en cause selon lequel la cour d'appel et la Cour de 
cassation ont menage, par leurs decisions, un juste equilibre entre Jes 
interets en presence. 

74. Il est vrai que Jes requerants pouvaient exercer leur droit de 
communiquer des informations en publiant le montant des revenus de 
M. Calvet, tout en s'abstenant de publier Jes avis d'imposition contenant ces 
informations. Toutefois, cette limitation de l'etendue des droits des requerants 
ne cadre pas, de l'avis de la Commission, avec Jes droits reconnus aux 
joumalistes par !'article 10 de la Convention. Cet article protege en principe 
le droit des joumalistes de communiquer des informations des !ors qu'ils 
s' expriment de bonne foi, sur la base de faits exacts et foumissent des 
informations « fiables et precises » dans le respect de I' ethique joumalistique 
(notamment, Cour eur. DH, arret Goodwin c. Royaume-Uni du 27 mars I 996, 
Recueil I 996-II, p. 500, § 39, arret Schwabe c. Autriche du 28 aout 1992, 
serie A n° 242-B, p. 34, § 34 et, a contrario, arret Prager et Oberschlick 
c. Autriche du 26 avril 1995, serie A n° 313, pp. 18-19, § 37). De plus, outre 
la substance des informations, !'article 10 protege leur mode de diffusion 
(arret Oberschlick precite, p. 25, § 57). 

75. En l'espece, il est clair que ni la materialite des faits ni la bonne foi 
des requerants n'etaient en cause. Les requerants s'etaient limites a 
reproduire I'extrait de chaque document qui corroborait Jes termes de 
I' article en question. La publication contestee servait ainsi non seulement 
I'objet mais aussi la credibilite des informations communiquees. Entin, Jes 
requerants avaient verifie et rapporte la preuve de Ieurs informations dans le 
respect des regles de I' ethique joumalistique. 

76. Dans ces conditions, la Commission estime que la condamnation des 
requerants a apporte une entrave deraisonnable a la presse dans l'accom
plissement de sa tache, en meconnaissance des garanties reconnues aux 
joumalistes par !'article 10 § 2 de la Convention. 

77. Mettant ainsi en balance les motifs des decisions nationales de con
damnation avec le role eminent de la presse dans un Etat de droit, la Com
mission considere qu' en I' espece, ii a ete porte une atteinte excessive au 
droit des requerants de recevoir et de communiquer des informations, meme 
en tenant compte de la marge d'appreciation laissee aux autorites nationales. 

Conclusion 

78. La Commission conclut, par vingt et une voix contre onze, qu'il y a 
eu, en l' espece, violation de I' article 10 de la Convention. 
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D. Sur la violation de l'article 6 § 2 de la Convention 

79. L'article 6 § 2 de la Convention est libelle comme suit: 

« Toute personne accusee d'une infraction est presumee innocente jusqu'a ce que sa 
culpabilite ait ete legalement etablie. )) 

80. Les requerants soutiennent que leur culpabilite n'a pas ete 
« legalement etablie » au sens de I' article 6 § 2 de la Convention. La 
motivation de l'arret de condamnation aurait meconnu la presomption 
d'innocence. 

81. Le Gouvemement repond que le grief est, dans sa substance, 
incompatible ratione mnteriae avec Jes dispositions de la Convention. II 
ajoute qu'en tout etat de cause, aucune violation de la presomption 
d'innocence ne saurait etre relevee car la condamnation des requerants 
s'avere dGment motivee etjustifiee. 

82. La Commission, ayant pris connaissance de I' argumentation des 
parties et compte tenu de la conclusion a laquelle elle vient de parvenir au 
titre de I' article I 0 de la Convention, considere que le grief au regard de 
!'article 6 § 2 repose sur Jes memes faits et ne pose pas de problemes de fait 
et de droit qui necessitent un examen separe. 

Conclusion 

83. La Commission conclut, par dix-huit voix contre quatorze, qu'aucun 
probleme distinct ne se pose au regard de !'article 6 § 2 de la Convention. 

E. Recapitulation 

84. La Commission conclut, par vingt et une voix contre onze, qu'il y a 
eu, en l'espece, violation de !'article 10 de la Convention (paragraphe 78). 

85. La Commission conclut, par dix-huit voix contre quatorze, qu'aucun 
probleme distinct ne se pose au regard de !'article 6 § 2 de la Convention 
(paragraphe 83). 

M. DE SALVIA 

Secretaire de la Commission 
S. TRECHSEL 

President de la Commission 
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OPINION EN P ARTIE DISSIDENTE DE M. GEUS, 
A LAQUELLE M. GOZUBUYUK, M. BEKES, M. ALKEMA 

ET M. ARABADJIEV DECLARENT SE RALLIER 

J' ai vote contre I' a vis de la majorite de la Commission selon laquelle le 
grief des requerants tire de la violation alleguee de !'article 6 § 2 de la 
Convention ne posait pas de question distincte compte tenu du constat 
auquel la Commission est parvenue sous !'angle de !'article 10. 

Je suis d' a vis que le grief soul eve une question distincte et qu' en I' espece 
ii y a eu violation de I' article 6 § 2 de la Convention dans le cadre de la 
procedure qui a conduit a la condamnation des requerants. 

II est vrai, comme le souligne le Gouvemement, que la question de 
l'admissibilite des preuves ainsi que leur force probante relevent 
essentiellement du droit interne. II n'appartient done pas en principe a la 
Commission de se prononcer sur la question de savoir si Jes juridictions 
nationales les ont correctement appreciees (Cour eur. DH, arret Vidal 
c. Belgique du 22 avril 1992, serie A n° 235-B, pp. 32-33, § 33, et requete 
n° 9000/80, decision du 11 mars 1982, Decisions et rapports (DR) 28, 
pp. 128-129). Dans cette mesure, je m'accorde a reconnal:tre avec le 
Gouvernement que le grief des requerants echappe a la competence ratione 
materiae de la Commission. 

II n'en reste pas moins que la Commission est competente pour examiner 
le grief des requerants pour autant qu'il vise a determiner si leur culpabilite 
a ete « legalement etablie » au sens de l' article 6 § 2 de la Convention, a 
defaut de quoi la presomption d'innocence dont ils beneficiaient aurait ete 
meconnue. 

II convient de rappeler, a cet egard, que la presomption d'innocence 
conceme notamment l'etat d'esprit et !'attitude du juge appele a statuer sur 
une accusation penale portee devant lui, en lui interdisant notamment de 
partir de la conviction ou de la supposition que !'accuse est coupable. Au 
moment de prendre leur decision, Jes juges ne doivent arriver a une 
condamnation que sur la base de preuves directes ou indirectes 
suffisamment fortes, aux yeux de la Joi, pour etablir la culpabilite de 
l'interesse (Cour eur. DH, arret Barbera, Messegue et Jabardo c. Espagne du 
6 decembre 1988, sene A n° 146, avis de la Commission, p. 49, § 104; 
requete n° 9037 /80, decision du 5 mai 1981, DR 24, pp. 221-222, et requete 
n° 7628176, decision du 9 mai 1977, DR 9, pp. 169-171). 

En l'espece, je releve que, bien que !'instruction - qui a d'ailleurs dure 
plus de deux ans - n'ait perrnis de reveler ni l'identite de !'auteur ni Jes 
circonstances de la sortie et de la communication des documents, la cour 
d'appel a etabli !'existence du delit de violation du secret professionnel en 
se fondant sur le seul fait « qu'il est certain qu'un tiers, non fonctionnaire, 
etranger aux services fiscaux, n' aurait pu - sans attirer I' attention - prendre 
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les documents( ... )». Ensuite, la cour d'appel a etabli I' existence du delit de 
recel de violation du secret professionnel a charge des requerants en se 
fondant sur le seul fait que « compte tenu de la nature des documents et des 
verifications auxquelles [le second requerant] a declare avoir procede, les 
prevenus ne pouvaient ignorer qu'ils provenaient du dossier fiscal ( ... ) » et a 
deduit !'element intentionnel de l'infraction a charge du premier requerant 
du seul fait qu'il avait personnellement donne l'ordre de publier !'article. 

Ainsi, la cour d'appel a deduit le delit de violation du secret 
professionnel de la certitude de ce que seul un fonctionnaire des services 
fiscaux pouvait avoir materiellement envoye le document et a deduit la 
connaissance de ce delit de l'ordre de publication donne personnellement 
par le premier requerant. J'y vois, pour ma part, une accumulation de 
presomptions de fait, alors meme que les dispositions legislatives 
applicables ne font pas appel a la technique de la presomption. 

Plus precisement, s' agissant de la violation du secret professionnel, je 
constate que la cour d'appel, en excluant qu'un tiers, non fonctionnaire, 
etranger aux services fiscaux, ait pu s'emparer des documents litigieux, a 
conclu implicitement, mais certainement, que la personne qui les avait 
soustraits pour les photocopier etait tenue au secret. 

Or, il ressort du jugement du tribunal correctionnel que « l'hypothese de 
I' action d'une « personne non habituee » du service eta[it] evoquee par 
!'administration elle-meme ( ... ) quelles que soient Jes regles de securite en 
vigueur ». II m'apparail qu'en ce qui concerne la situation de fait prevalant 
au centre des imp6ts de Chaillot, les fonctionnaires y travaillant 
quotidiennement etaient mieux places que quiconque pour evaluer Jes failles 
du systeme de securite. Des !ors, la seule reference faite par la cour d'appel 
aux « constatations faites par Jes enqueteurs » est insuffisante pour ecarter 
resolument l'hypothese de I' action d'un tiers a I' administration. La cour 
d'appel a ainsi privilegie une eventualite par rapport a une autre. 

En outre, la cour d'appel n'a meme pas envisage que !'auteur de la 
« fuite » ait pu etre un agent subalterne du centre des imp6ts, qui comporte 
necessairement du personnel d'execution. L'article L. 103 du code des 
procedures fiscales n' enonce pourtant que limitativement Jes personnes qui 
sont tenues au secret, !edit personnel d' execution n' en faisant pas partie. 
C' est la raison pour laquelle le tribunal correctionnel avait juge que 
«!'ignorance du statut et des fonctions professionnelles de !'auteur presume 
de la divulgation exclut done toute possibilite de caracteriser l'un des 
elements constitutifs essentiels du delit de violation du secret 
professionnel ». Force m'est de constater que la cour d'appel n'a nullement 
refute en droit cette analyse. 

Par ailleurs, pour ce qui est de I' element intentionnel du delit de recel de 
photocopies volees, ii est a souligner que la cour d'appel s'est fondee sur Jes 
verifications operees par le second requerant et sur la connaissance qu' avait 
le premier requerant de la teneur de ces documents, sans demontrer que 
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celles-ci auraient porte sur leur origine plutot que sur leur seule authenticite 
et que toute personne normalement avisee devait savoir, au vu du numero 
informatique figurant dans la partie superieure des documents, que ceux-ci 
provenaient du dossier fiscal et etaient destines a y rester. 11 est plus que 
vraisemblable que si Jes requerants avaient pu se douter que le numero 
informatique figurant sur Jes avis d'imposition revelerait leur origine, ils 
n'auraient pas manque de le masquer sur la reproduction publiee. 

J'en conclus que la cour d'appel a procede par presomptions de fait sans 
asseoir la motivation de son arret sur un faisceau d'elements propres a la 
conduire raisonnablement a constater la culpabilite des requerants. Or 
!'article 6 § 2 de la Convention « commande aux Etats d'enserrer [les 
presomptions de fait] dans des limites raisonnables prenant en compte la 
gravite de l'enjeu et preservant Jes droits de la defense » (voir, specialement, 
Cour eur. DH, arret Salabiaku c. France du 7 octobre 1988, serie A 
n° 141-A, pp. 15-16, § 28). 

11 m'apparait done, au vu de la motivation de l'arret de la cour d'appel, 
que celle-ci a fonde le delit de violation du secret professionnel et le delit de 
recel SUf des elements insuffisants pour va)oir de preuves directes OU meme 
indirectes au regard de la Joi. Des !ors, faute pour la cour d'appel d'avoir 
exerce son pouvoir d'appreciation au vu d'elements de preuve contra
dictoirement debattus devant elle, la culpabilite des requerants n'a pas ete 
« legalement etablie » dans le respect de la presomption d'innocence (voir 
specialement, a contrario, arret Salabiaku precite, pp. 17-18, § 30). 

Pour ces diverses raisons, j'estime que, dans la presente affaire, ii y a eu 
violation de !'article 6 § 2 de la Convention. 
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OPINION DISSIDENTE DE M. SOYER, 
A. LAQUELLE M. MARTINEZ, M. RESS, M. BIRSAN 

ET M. HERNDL DECLARENT SE RALLIER 

1. S' agissant de la violation de l' article 10 de la Convention, constatee 
par la majorite de la Commission, je crois utile de mettre en lumiere une 
donnee qui me parait decisive. 

Au paragraphe 67 de son avis, la majorite de la Commission enonce que 
« les requerants ont ete condamnes pour avoir publie la photocopie de 
l'extrait d'avis d'imposition du directeur d'une importante entreprise 
automobile ». 

Cette affirmation merite d'etre soigneusement precisee. Les requerants 
n' ont pas ete condamnes pour un delit de presse tenant a la publication 
d'une information. Ils ont ete condamnes, exclusivement, pour un delit de 
droit commun, a savoir le recel de photocopies de declarations d'imp6ts 
d'un contribuable. 

2. C'est ce qui resulte du rapport de la Commission, dans sa partie 
relative a I' etablissement des faits (paragraphe 38) : 

«Par arret du 10 mars 1993, la cour d'appel de Paris ( ... ) declara les requerants 
coupables de recel de photocopies de declarations [d'un contribuable] provenant de la 
violation du secret professionnel par un fonctionnaire des imp6ts non identifie. » 

3. De plus, dans la meme partie du rapport de la Commission, ii est 
expose (paragraphe 44) que la Cour de cassation, en rejetant le pourvoi 
dirige contre cet arret de la cour d' appel, prend bien soin d' asseoir ce rejet 
sur ce que: 

« ( ... ) ii ne saurait etre reproche a la cour d'appel d'avoir meconnu !'article 460 du 
code penal » (seule base de la condamnation penale) « alors applicable et ne reprimant 
que le recel de choses, des lors que, si elle a declare caracterise, en I' espece, un recel 
de photocopies, elle a ecarte, a bon droit, la prevention du recel d'informations qui 
avail ete retenue par l'ordonnance de renvoi des journalistes devant le tribunal 
correctionnel ( ... ) qu'en effet, une information, quelle qu'en soit la nature ou l'origine, 
echappe aux previsions ( ... ) de cet article 460. » 

4. C'est d'ailleurs ce que souligne le rapport adopte par la majorite de la 
Commission, dans I' expose des motifs de son a vis (paragraphe 69) : 

« ( ... ) la cour d'appel n'a pas reproche aux requerants d'avoir publie !'information 
en elle-meme, a savoir le montant des salaires et traitements [du contribuable], mais 
uniquement son support. La con damnation des requerants n' etait done pas fondee sur 
la revelation d'informations confidentielles mais bien sur la reproduction de 
documents detenus par Jes services fiscaux et consideres comme communiques en 
violation du secret professionnel (. .. ) » 

5. Cette assertion a d'autant plus d'importance qu'un peu plus loin, 
le rapport adopte par la majorite de la Commission concede (para
graphe 74) : 
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«II est vrai que Jes requerants pouvaient exercer leur droit de communiquer des 
informations en publiant le montant des revenus [du contribuable], tout en s'abstenant 
de publier Jes avis d'imposition contenant ces informations( ... )» 

6. On se demande, dans ces conditions, en quoi la liberte de 
!'information s'est trouvee le moins du monde restreinte, alors surtout que 
Jes joumalistes disposent en plus du droit de ne pas reveler leurs sources a la 
justice, et que ce droit, depuis longtemps respecte par la pratique judiciaire, 
a ete proclame de maniere expresse par le code de procedure penale (article 
109, deuxieme alinea) : 

«Tout journaliste entendu comme temoin sur des informations recueillies dans 
l'exercice de son activite, est libre de ne pas en rcvClcr l'origine. » 

7. Les joumalistes en cause etaient done totalement maitres d'operer la 
divulgation des informations confidentielles qu'ils avaient obtenues, sans 
encourir un quelconque risque penal. 

Mais ils ont choisi - bien que la loi nationale Jes en dispense - de 
reproduire leurs sources, et pour cela de reproduire des avis d'imposition 
qu'ils n'avaient pu se procurer que par la commission d'un recel, 
infraction de droit commun prevue et reprimee par le code penal franc;ais. 

8. Faudrait-il alors delier les joumalistes du devoir de respecter Jes lois 
penales de droit commun, les soustrayant par essence aux obligations 
civiques qui pesent sur les citoyens « ordinaires » ? Le droit d'informer 
serait-il discretionnaire, insusceptible d' abus ? 

II parait difficile de le soutenir, surtout au regard de !'article 10 lui-meme 
qui legitime, en son paragraphe 2, «des mesures necessaires ( ... ) a la 
protection( ... ) des droits d'autrui ». 

Cette these extremiste etant done insoutenable, la majorite de la 
Commission tente de montrer qu'en l'espece la condamnation des 
joumalistes pour recel de documents en violation du secret professionnel 
n, etait pas justifiee. 

9. Pour fonder cette demarche, l' a vis de la Commission releve al ors 
(paragraphe 72) que la justice n'avait pu determiner« ni les circonstances ni 
)'auteur de la sortie du document». 

10. Certes, mais cela n'est aucunement necessaire a la constitution du 
delit de recel. Lorsqu'un individu se trouve au volant d'un vehicule vole, 
echappe-t-il a la Joi penale parce qu'on n'a pas pu designer le voleur avec 
certitude? 

Et pourquoi des lors le receleur d'un document confidentiel, obtenu 
par un procede penalement coupable, pourrait-il impunement diffuser 
ce document, au motif qu'il n'arrive pas a savoir qui le Jui a 
procure ? Alors qu'au surplus, ayant le devoir professionnel de proteger 
ses sources, ii refuserait de designer ce delinquant me me s' ii le con
naissait ? 
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11. Pour toutes ces raisons , j 'ai dG m'ecarter de l'avis rendu par la 
Commission. Et, pour ces memes raisons, je conclus que l'article 10 de la 
Convention n'a pas ete viole en I'espece. 

12. Ni bien sfir, !'article 6 § 2, puisque, de I'avis majoritaire de la 
Commission, cet article ne souleve pas ici de question distincte de celle 
soulevee par !'article 10 de la Convention. Au surplus, j'approuve Jes 
raisons exposees dans I' opinion dissidente de Mme Liddy. 
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J'admets qu'il y a eu une ingerence dans l'exercice de la liberte 
d' expression qui etait prevue par la Joi et poursuivait des buts legitimes, 
mais je tiens a exprimer mon desaccord sur la question essentielle de savoir 
s'il etait necessaire, dans une societe democratique, de condamner Jes 
requerants a des amendes pour recel de documents officiels a caractere 
confidentiel concemant la situation fiscale d'un tiers. A mon sens, on peut 
considerer que cette ingerence est necessaire et repond a un besoin social 
imperieux. 

Notons que la Joi renfermait des dispositions (article L. 111 du code 
des procedures fiscales) permettant I' acces a la substance des informa
tions pertinentes et que la publication de ces informations n' a pas en 
soi motive la condamnation des requerants. Celle-ci se fondait sur le 
fait que Jes interesses etaient Jes destinataires de documents officiels 
specifiques dont Jes fonctionnaires avaient le devoir de preserver la 
confidentialite. 

Le Gouvemement a invoque la jurisprudence des organes de la 
Convention consacrant l'interet des Etats a imposer une obligation de 
reserve a certains fonctionnaires (voir, par exemple, arret Hadjianastassiou 
c. Grece du 16 decembre 1992, sene A n° 252). 11 serait difficile d'identifier 
et de punir ceux qui manquent a ce devoir de confidentialite si Jes personnes 
auxquelles ils envoient a des fins de publication Jes documents « d' origine 
frauduleuse » echappaient a toute sanction. 

En l'espece, le droit franc;ais menage un certain equilibre entre la 
necessite d'assurer le respect de !'obligation de reserve par certains 
fonctionnaires, si besoin est en declenchant des poursuites contre ceux qui 
publient des documents rec;us en violation de cette obligation, et le respect 
de la liberte d'expression des joumaux qui rec;oivent, sans commettre 
d'infraction, des documents « d'origine frauduleuse ». Ainsi, si Jes 
requerants s' etaient contentes de publier simplement la substance des 
informations, ils auraient ete autorises dans toute procedure ulterieure en 
diffamation a produire a l'appui de leur defense, en tant que preuves a 
decharge, Jes documents « d'origine frauduleuse », en vue de demontrer la 
veracite de leurs declarations. 

En outre, rien n'indique qu'un interet public majeur comrnandait la 
publication de ces documents officiels particuliers. 
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Comme on l'a souvent rappele, la recherche de l'equilibre est inherente a 
la Convention. En l'espece, considerant qu'a l'encontre de la reproduction 
des documents officiels, la publication des informations etait en soi 
autorisee, la majorite de la Commission en a deduit que la sanction subie par 
les requerants n'etait pas necessaire pour empecher la divulgation 
d'informations confidentielles. Pour ma part, j'estime pour Jes raisons 
exposees ci-dessus que la solution nuancee qu'apporte le droit franr;ais, qui 
permet en meme temps de garantir la liberte d'expression et d'assurer le 
respect de !'obligation de certains fonctionnaires de ne pas adresser de 
documents confidentiels a la presse, denote la recherche de I' equilibre 
inherent a la Convention. 

II n'y a pas lieu en l'espece d'exarniner dans quelles circonstances 
I' interet public a la reproduction de documents officiels revetirait une telle 
importance qu'il l'emporterait sur !'obligation des fonctionnaires de 
preserver la confidentialite dans certaines affaires. II suffit de conclure que 
dans Jes circonstances de l'espece, l'Etat defendeur n'a pas excede sa marge 
d'appreciation et qu'il n'y a pas violation de !'article 10. 

Quant a I 'article 6 § 2 

L'impossibilite d'identifier le fonctionnaire responsable de la « fuite » 

des documents n'a entraine, a mon sens, aucune violation de la presomption 
d'innocence. En se fondant sur Jes moyens de preuve a sa disposition, la 
cour d' appel est parvenue a certaines conclusions factuelles et a tire 
certaines deductions de ses constatations. Tant son arret que celui de la Cour 
de cassation etaient rigoureusement motives au regard du droit inteme. 

L' article 6 ne donne pas competence a la Commission pour examiner des 
allegations d' erreurs de fait ou de droit commises par les juridictions 
nationales, sauf dans la mesure ou l'une des garanties procedurales 
consacrees par cette disposition n'a pas ete respectee. 

En l'espece, rien ne porte a croire que les requerants aient ete juges 
coupables a priori ou que Jes tribunaux se soient fondes sur des 
presomptions de fait ou aient agi de maniere arbitraire. Au contraire, de 
longues investigations ont perrnis a la cour d'appel de conclure que seul un 
fonctionnaire des services fiscaux avait pu acceder aux documents en 
question, les subtiliser et les faire parvenir a la presse. 

De meme, elle a precise en detail !'implication des deux requerants dans 
le processus qui a conduit a la publication et a etabli I' existence a la fois de 
I' element materiel et de !'element intentionnel constitutifs de !'infraction de 
recel de documents communiques en violation du secret professionnel. 

Dans ces circonstances, je ne constate aucune violation de I' article 6 § 2. 
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SUMMARY1 

Inadequate reasons for a judicial decision 

Article 6 § 1 

Fair hearing - Civil proceedings - Reasons for judicial decisions - Inadequate 
reasons for a judicial decision 

* 
* * 

The applicant is registered as a member of the Bar, but does not in fact work as a 
lawyer. However, he submitted that a person who wished to purchase a certain 
property had instructed him to carry out non-contentious work which involved 
providing advice and assistance. Alleging that he had never been paid for his 
services, he brought proceedings under the taxation procedure (procedimiento de 
jura de cuenta) to recover the sum he claimed. His claim was dismissed on the 
ground that the remedy concerned was only to be used by lawyers seeking payment 
for services rendered in the context of judicial proceedings. He then brought a civil 
action for payment, but this claim was also dismissed, on the ground that he had 
not proved, in the face of the defendant's denials, that the services for which he 
sought payment had actually been performed. The applicant appealed. The 
Audiencia Provincial, finding against him, repeated the summary of the facts set 
out in the first-instance judgment and endorsed the grounds of that judgment in so 
far as they were compatible with its own. For the rest, it merely noted tersely that 
the case file did not contain the slightest evidence that the applicant had acted as 
counsel in judicial proceedings, although he might have carried out non
contentious work. The applicant then appealed to the Constitutional Court by 
means of a recurso de amparo in which he complained that the appellate court had 
not determined his claims. The Constitutional Court dismissed this appeal on the 
ground that it had no constitutional relevance, pointing out that assessment of the 
facts was a matter over which the trial courts had sole jurisdiction. 

Held 
Article 6 § 1: The scope of the obligation for courts to give reasons for their 
decisions pursuant to Article 6 § 1 varied in accordance with the nature of the 
decision and the circumstances of the case. In the present case the decision of the 
first-instance court was perfectly satisfactory in that respect. The Audiencia 
Provincial had endorsed the statement of facts and grounds of the first-instance 
decision. While it would have been desirable for it to give a more carefully 
reasoned decision, the complaint that its judgment lacked reasons was not made 
out. 
Conclusion: no violation (unanimously). 

I. This summary by the Registry does not bind the Court. 
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In the case of Garcia Ruiz v. Spain, 
The European Court of Human Rights, sitting, in accordance with 

Article 27 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention"), as amended by Proto
col No. 11 1

, and the relevant provisions of the Rules of Court2
, as a Grand 

Chamber composed of the following judges : 
Mr L. Wrr..DHABER, President, 
Mrs E. PALM, 
Mr A. PASTOR RIDRUEJO, 
Mr G. Bo ELLO, 
Mr ] . MAKARCZYK, 
Mr P. KORIS, 
Mr R. TORMEN, 
Mr J.-P. COSTA, 
Mrs F. TULKENS, 
Mr M. FISCHBACH, 
Mr V. BUTKEVYCH, 
Mr ] . CASADEV ALL, 
Mr J. HEDIGA , 
Mrs H.S . GREVE, 
Mr A.B. BAKA, 
Mr R. MARUSTE, 
Mrs S. BOTOUCHAROVA, 

and also of Mr M. DE SALVIA, Registrar, 
Having deliberated in private on 18 November 1998 and 13 January 

1999, 
Delivers the following judgment, which was adopted on the last

mentioned date: 

PROCEDURE 

I. The case was referred to the Court, as established under former 
Articl e 19 of the Convention3

, by the Spanish Government ("the 
Government") on 6 January 1998, within the three-month period laid down 
by former Articles 32 § 1 and 47 of the Convention. It originated in an 
application (no. 30544/96) against the Kingdom of Spain lodged with the 
European Commission of Human Rights ("the Commission") under former 

Notes by the Registry 
1-2. Protocol No. I I and the Rules of Court came into force on I November 1998. 
3. Since the entry into force of Protocol No. 11 , which amended Article l9, the Court has 
functioned on a permanent basis . 
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Article 25 by a Spanish national, Mr Faustino Francisco Garcia Ruiz, on 
19 December 1995. 

The Government's application referred to former Article 48. The object 
of the application was to obtain a decision as to whether the facts of the case 
disclosed a breach by the respondent State of its obligations under Article 6 
§ I of the Convention. 

2. In response to the enquiry made in accordance with Rule 33 § 3 (d) of 
former Rules of Court A 1, the applicant stated that he wished to take part in 
the proceedings. The President of the Court at that time, Mr R. Bernhardt, 
gave him leave to use the Spanish language (former Rule 27 § 3). 

3. As President of the Chamber which had originally been constituted 
(former Article 43 of the Convention and former Rule 21) in order to deal, 
in particular, with procedural matters that might arise before the entry into 
force of Protocol No. 11, Mr Bernhardt, acting through the Registrar, 
consulted the Agent of the Government, the applicant and the Delegate of 
the Commission on the organisation of the written procedure. Pursuant to 
the order made in consequence, the Registrar received the applicant's 
memorial on 13 May 1998 and the Government's memorial on 2 June 1998. 

4. On 12 October 1998 the Commission produced the file on the 
proceedings before it, as requested by the Registrar on the President's 
instructions. 

5. After the entry into force of Protocol No. 11 on I November 1998 and 
in accordance with the provisions of Article 5 § 5 thereof, the case was 
referred to the Grand Chamber of the Court. The Grand Chamber included 
ex officio Mr A. Pastor Ridruejo, the judge elected in respect of Spain 
(Article 27 § 2 of the Convention and Rule 24 § 4 of the Rules of Court), 
Mr L. Wildhaber, the President of the Court, Mrs E. Palm, Vice-President of 
the Court, and Mr J.-P. Costa and Mr M. Fischbach, Vice-Presidents of 
Sections (A11icle 27 § 3 of the Convention and Rule 24 §§ 3 and 5 (a)). The 
other members appointed to complete the Grand Chamber were 
Mr G. Bonello, Mr J. Makarczyk, Mr P. Kiiris, Mr R. Tiirmen, 
Mrs F. Tulkens, Mrs V. Strafoicka, Mr V. Butkevych, Mr J. Casadevall, 
Mrs H.S. Greve, Mr A.B. Baka, Mr R. Maruste and Mrs S. Botoucharova 
(Rule 24 § 3 and Rule JOO § 4). Subsequently Mr J. Hedigan replaced 
Mrs Strafoicka, who was unable to take part in the further consideration of 
the case (Rule 24 § 5 (b) ). 

6. At the Court's invitation (Rule 99), the Commission delegated one of 
its members, Mr F. Martinez, to take part in the proceedings before the 
Grand Chamber. 

I. Note by the Registry. Rules of Court A applied to all cases referred to the Court before 
the entry into force of Protocol No. 9 (I October 1994) and from then until 31 October 
1998 only to cases concerning States not bound by that Protocol. 
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7. In accordance with the President ' s decision, a hearing took place 
in public in the Human Rights Building, Strasbourg, on 18 November 
1998. 

There appeared before the Court: 

(a) for the Government 
Mr J. BORREGO BORREGO, Head of the 

Legal Service for the European Commission 
and Court of Human Rights, Agent; 

(b) for the Commission 
Mr F. MARTINEZ, 
Ms M.-T. SCHOEPFER, 

Delegate, 
Secretary to the Commission. 

The Court heard addresses by Mr Martinez and Mr Borrego Borrego. 
By a letter of 28 October 1998 the applicant had informed the Registry 

that he would not be taking part in the hearing and would not be represented 
at it. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

8. The applicant has the degree of Bachelor of Laws and is registered as 
a member of the Madrid Bar, but in fact works as a nurse. He submitted that 
in August 1985 one M. gave hjm instructions to carry out certain non
contentious (extraprocesal) work, including in particular a search to 
discover any encumbrances affecting the title to a piece of land which was 
among the property made subject to a charging order in summary 
foreclosure proceedings under the M01tgage Act (juicio sumario ejecutivo 
de la Ley Hipotecaria) brought by the X company against S. before 
judge no. 19 of the Mad1id Court of First Instance. 

On 19 June 1986 M. bought the land at auction, at a price which the 
applicant considered advantageous. 

9. The applicant maintained that in 1986 he unsuccessfully asked his 
client to pay him for the administrative services, advice and technical 
assistance he had provided at the time of the purchase in question. 

He asserted that, by a registered letter of 27 May 1989 with a prepaid 
form for acknowledgment of receipt, to which he received no reply, he 
asked M. to pay him the sum of two million five hundred thousand pesetas 
to cover his fees. 
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10. On 8 June 1989, at the applicant's request, the Madrid Bar gave an 
opinion assessing the fees the applicant was entitled to claim for the services 
in question at three million pesetas. The Bar made it clear that its 
assessment was based exclusively on the information provided by the 
applicant. 

11. On 16 June 1989 the applicant brought proceedings against M. under 
the taxation procedure (procedimiento de jura de cuenta) before judge no. 2 
of the Madrid Court of First Instance to recover the sum he claimed. 
Judgment was given against the applicant on 30 June 1989 on the ground 
that thejura de cuenta procedure was intended only for the recovery of fees 
owed for services rendered by counsel in the context of judicial proceedings 
and that the services he had rendered had been non-contentious. 

12. On 29 September 1989 the applicant brought an ordinary civil action 
(juicio declarativo ordinario) against M. before judge no. 12 of the Madrid 
Court of First Instance seeking payment of three million pesetas. 

13. This claim was dismissed by a judgment of 24 May 1993. The 
judge took into account the statements of the defendant, who had denied 
the facts alleged by the applicant, and in particular that he had ever given 
Mr Garcia Ruiz instructions to act for him, held that the evidence of a 
witness called by the applicant was not conclusive and ruled that the 
applicant had not proved that he had performed the services in question. 
He held in particular: 

'The plaintiff asserts that he was instructed by the defendant (M.) to perform a 
number of services for him consisting in checking which court was dealing with 
certain proceedings and providing other information M. considered necessary to 
inform his decision as to whether to buy a certain property. In support of his claim he 
has submitted, in addition to his pleading, a series of documents, numbered 1 to 7 in 
the file. 

In his deposition (confesion judicial) the defendant contested the truth of the facts 
on which the claim is based, denying that there had ever been any kind of contractual 
relationship between himself and the plaintiff or that he had asked the latter to perform 
the professional services which he claimed to have carried out according to the 
defendant's instructions. 

Be that as it may, the plaintiff admits that he did not perform the services concerned 
in the context of judicial proceedings ... What is not in doubt is that he must prove that 
he actually did perform the services in issue. In that connection, no evidence has been 
produced in the case which might establish the truth of the allegations ... Consideration 
of the evidence adduced suffices in itself to persuade the Court that the plaintiff has 
not satisfied a single one of the conditions for claiming lawyer's fees. In the absence 
of evidence, the claim must be rejected, especially as the defendant denies the facts." 

14. On 4 June 1993 the applicant appealed. By a judgment of 17 March 
1995, the Madrid Audiencia Provincial dismissed the appeal and upheld the 
impugned judgment. 
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In Part I of its judgment (The Facts) it stated: "[This Court] accepts and 
deems to be reproduced in its own decision the statement of the facts set out 
in the impugned judgment." 

In Part II (The Law) it ruled: 

"The grounds of the impu gned decis ion are accepted as pertinent, in so fa r as they 
are not incompatible with those set out be low. 

Firstly, the appea l is against the decision given by judge no. 12 of the Madrid Court 
of First Instance on 24 May 1993, dismiss ing the claim of the appe llant [that is the 
applicant], a lawyer, against M., for three million pesetas in respect of fees owed on 
account of work he had done as counsel in summary foreclosure proceedings 
no. 843/81 , brought in the Court of First Instance. M. contests the appeal on the 
ground that the appellant never acted in the proceedings in question, as his lega l 
representative in that case was Mr J. A. C. L. 

Secondly, the case fil e does not contain the slightest evidence that the appellant [the 
applicant] acted as counsel in case no. 843/8 1, or at least that, as Artic le 12 14 of the 
Civil Code requires , he took steps of a procedu ral nature, although he may have 
carried out non-contentious work ; the appeal must accordingly be d ismissed and the 
impugned judgment upheld ... " 

The Audiencia Provincial concluded: 

" .. . This Court must dismiss, and hereby dismisses, the appeal lodged by [the 
applicant's lawyer] aga inst the judgment given by judge no. 12 of the Madrid Court of 
First instance on 24 May 1993 , which is hereby upheld ... " 

15 . On 13 May 1995 the applicant lodged an amparo appeal with the 
Constitutional Court relying on the right to a fair hearing, contending that 
the judgment of the Audiencia Provincial had given no .reply whatsoever 
to his arguments. In hi s appeal the applicant made the following points: 

"(a) Indeed, [the applicant] did not act as counsel in summary foreclosure 
proceedings no. 843/8 1 before judge no. 19 of the Madrid Court of First Instance, as 
the impu gned dec ision states; he acted solely as the agent of the respondent [M.] , 
providin g non-contentious services in the form of ad vice and assistance (as stated in 
the initial application) and in the proceedings brou ght before judge no. 19; but he 
never carried out any contentious work (ejercicio i111raprocesal) in those proceed
ings ... 

(c) ... the non-contentious work ... formed the onl y bas is for the judicial proceedings 
to recover fees for services rendered ... ; ... the client unjustly obtained a financial gain 
... on account of the performance of the various non-contentious services which he had 
requ es ted and which were in fact performed ... " 

The applicant also stated his disagreement with the way the judge of the 
Court of First Instance had assessed and interpreted his evidence. 

16. By a decision of 11 July 1995 the Constitutional Court dismissed the 
appeal on the ground that it had no constitutional relevance, observing that 
the ordinary courts had held that the applicant had not adduced sufficient 
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evidence that he had rendered the professional services in issue and that 
assessment of the facts was a matter over which the trial courts had sole 
jurisdiction, to the exclusion of its own jurisdiction. 

II. RELEVANT DOMESTIC LAW 

17. Article 120 § 3 of the Spanish Constitution is worded as follows: 

"Judgments shall always contain a statement of the grounds on which they are based 
and be delivered in public." 

"Las sentencias serdn siempre motivadas y se pronunciardn en audiencia publica." 

18. Article 359 of the Code of Civil Procedure provides: 

"Judgments must be clear and precise and must address specifically the applications 
and other claims made in the course of the proceedings; they must find for or against 
the defendant and rule on all the disputed points which have been the subject of 
argument ... " 

"Las sentencias deben ser clams, precisas y congruentes con /as demandas y con 
Las demds pretensiones deducidas oportunamente en el pleito, hacienda !as 
declaraciones que estas exijan, condenando 0 absolviendo al demandado y decidiendo 
todos /os puntos litigiosos que hayan sido objeto de! debate ... " 

PROCEEDINGS BEFORE THE COMMISSION 

19. Mr Garcfa Ruiz applied to the Commission on 19 December 1995. 
He submitted that his right to a fair hearing, guaranteed by Article 6 § 1, 
had been infringed in that the judgment of the Madrid Audienciu 
Provincial had not replied to his arguments. He also complained of the 
length of the proceedings and alleged a violation of Article 6 § I of the 
Convention. 

20. On 2 September 1996 the Commission decided to give notice of the 
application (no. 30544/96) to the Government in so far as it concerned the 
applicant's complaint of a violation of his right to a fair hearing on account of 
the fact that the Madrid Audiencia Provincial's judgment gave no reply to his 
arguments, and declared the remainder of the application inadmissible. On 
24 February 1997 it declared admissible the part of the application that had 
been communicated to the Government. In its report of 15 September 1997 
(fonner Article 31 of the Convention), it expressed the opinion that there had 
been a violation of Article 6 § 1 (twenty-two votes to eight). The full text of 
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the Commission 's opinion and of the dissenting opinion contained in the 
report is reproduced as an annex to this judgment. 

FINAL SUBMISSIONS TO THE COURT 

21. In their memorial the Government requested the Court to hold that 
the Madrid Audiencia Provincial's judgment had replied to the applicant's 
arguments and that there had accordingly been no violation of Article 6 § 1 
of the Convention . 

22. The applicant asked the Court to hold that there had been a violation 
of Article 6 § l of the Convention and to award him just satisfaction. 

THE LAW 

ALLEGED VIOLATION OF ARTICLE6 § I OFTHECONVENTION 

23. The applicant submitted that the Mad1id Audiencia Provincial's 
failure to give any reply in its judgment to hi s arguments had breached 
Article 6 § 1 of the Convention, which provides: 

"In the determination of his civil rights and obligations ... , everyone is entitled to a 
fair ... hearin g ... by [a] ... tribunal ... " 

24. The Commission accepted thi s argument for the most part. 
25. The Government submitted that the two trial courts which had 

considered the case had given reasoned replies to the applicant's allegations. 
At first instance, judge no. 12 of the Madrid Cou1t of First Instance had 
rejected hi s claim in a decision for which detailed factual reasons had been 
given. On appeal , the Audiencia Provincial had given judgment against the 
applicant after endorsing the statement of the facts and the reasoning set out 
in the impugned judgment. The applicant 's arguments had accordingly been 
expressly answered on appeal, with reasons, as required by Article 6 § 1 of 
the Convention. 

26. The Court reiterates that, according to its established case-law 
reflecting a principle linked to the proper administrati on of justice, 
judgments of courts and tribunals should adequately state the reasons on 
which they are based. The extent to which this duty to g ive reasons applies 
may vary according to the nature of the decision and must be determined 
in the light of the circumstances of the case (see the Ruiz Torij a v. Spain 
and Hiro Balani v. Spain judgments of 9 December 1994, Series A 
nos. 303-A and 303-B, p. 12, § 29, and pp . 29-30, § 27; and the Higgins 
and Others v. France judgment of 19 February 1998, Reports of Judgments 
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and Decisions 1998-I, p. 60, § 42). Although Article 6 § 1 obliges courts 
to give reasons for their decisions, it cannot be understood as requiring a 
detailed answer to every argument (see the Van de Hurk v. the 
Netherlands judgment of 19 April 1994, Series A no. 288, p. 20, § 61 ). 
Thus, in dismissing an appeal, an appellate court may, in principle, simply 
endorse the reasons for the lower court's decision (see, mutatis mutandis, 
the Helle v. Finland judgment of 19 December 1997, Reports 1997-VIII, 
p. 2930, §§ 59-60). 

27. In the present case the Court notes that at first instance judge no. 12 
of the Madrid Court of First Instance took into account in his decision the 
defendant's statements denying the facts alleged by the applicant in his 
claim. It held that the evidence of a witness called by the applicant was not 
conclusive and ruled that the applicant had not proved that he had 
performed the services for which he was claiming a fee (see paragraph 13 
above). 

On appeal the Audiencia Provincial first stated that it accepted and 
deemed to be reproduced in its own decision the statement of the facts set 
out in the judgment at first instance, thus ruling that the applicant had not 
proved that he had performed as counsel the non-contentious services which 
formed the basis of his claim. It went on to say that it likewise endorsed the 
legal reasoning of the impugned decision in so far as it was not 
incompatible with its own findings. On that point, it held that there was not 
the slightest evidence in the case file to prove that the applicant had acted as 
counsel in summary foreclosure proceedings no. 843/81, although he might 
have performed non-contentious services. It therefore dismissed the appeal 
and upheld the judgment delivered at first instance (see paragraph 14 
above). 

The case was then referred to the Constitutional Court, which, in its 
judgment of 11 July 1995, dismissed the applicant's amparo appeal on the 
grounds that, according to the trial courts, the applicant had not established 
that he had rendered the professional services for which he was claiming a 
fee and that assessment of the facts was a matter over which the 
Constitutional Court did not have jurisdiction (see paragraph 16 above). 

28. In so far as the applicant's complaint may be understood to concern 
assessment of the evidence and the result of the proceedings before the 
domestic courts, the Court reiterates that, according to Article 19 of the 
Convention, its duty is to ensure the observance of the engagements 
undertaken by the Contracting Parties to the Convention. In particular, it is 
not its function to deal with errors of fact or law allegedly committed by a 
national court unless and in so far as they may have infringed rights and 
freedoms protected by the Convention. Moreover, while Article 6 of the 
Convention guarantees the right to a fair hearing, it does not lay down any 
rules on the admissibility of evidence or the way it should be assessed, 
which are therefore primarily matters for regulation by national law and the 
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national courts (see the Schenk v. Switzerland judgment of 12 July 1988, 
Series A no. 140, p. 29, §§ 45-46). 

29. In the light of the foregoing considerations, the Court notes that the 
applicant had the benefit of adversarial proceedings. At the various stages of 
those proceedings he was able to submit the arguments he considered 
relevant to his case. The factual and legal reasons for the first-instance 
decision dismissing his claim were set out at length. In the judgment at the 
appeal stage the Audiencia Provincial endorsed the statement of the facts 
and the legal reasoning set out in the judgment at first instance in so far as 
they did not conflict with its own findings . The applicant may not therefore 
validly argue that this judgment lacked reasons, even though in the present 
case a more substantial statement of reasons might have been desirable. 

30. In conclusion, the Court considers that, taken as a whole, the 
proceedings in issue were fair for the purposes of Article 6 § 1 of the 
Convention. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

Holds that there has not been a breach of Article 6 § l of the Con
vention. 

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 21January1999. 

Michele DE SAL VLA 

Registrar 

Luzius WILDHABER 

President 
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ANNEX 

OPINION OF THE EUROPEAN COMMISSION 
OF HUMAN RIGHTS' 

(as expressed in the Commission's report2 of15 September 1997) 

[The Commission was composed as fo llows : 

Mr S. TRECHSEL, President, 
Mrs G.H. THU E, 
Mrs J. LIDDY, 
Mr E. BUSUTTIL, 
Mr GAUKUR JORUNDSSON, 
Mr A. $. GbZOBOYO K, 
Mr A. WEITZEL, 
Mr J. -C. SOYER, 
Mr H. DANELI US, 
Mr F. MARTINEZ, 
Mr C.L. ROZAKIS, 
Mr L. LOUCA IDES, 
Mr J.-C. GEUS, 
Mr M.P. PELLONPAA, 
Mr B. MARXER, 
Mr M.A. NOWICKI, 
Mr I. CABRAL BARR ETO, 
Mr I. BEKES, 
Mr J. MUCHA, 
Mr D. SvABY, 
Mr G. RESS, 
Mr A. PEREN IC, 
Mr C. BlRSAN, 
Mr P. LORENZEN, 
Mr K. HER NDL, 
Mr E. BIELIUNAS, 
Mr E.A. ALKEMA, 
Mrs M. HION, 
Mr R. NICOLIN I, 
Mr A. ARABADJIEV, 

and Mr H.C. KR OGER, Secretary .] 

I. Translation ; original French. 
2. The opinion contains some references to previous paragraphs of the Commiss ion's 
report. The full text of the report may be obtained from the Registry of the Court. 
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A. Complaint declared admissible 

33. The Commission has declared admissible the applicant's complaint 
that he did not have a fair heating before the appellate court, in so fat· as it 
did not answer the arguments he had raised. 

B. Point at issue 

34. The Commission must express an opinion on the following question: 
- Did the fact that the judgment on appeal did not reply to the appli

cant's arguments infringe his right to a fair hearing within the meaning of 
A.t1icle 6 § 1 of the Convention? 

C. Alleged violation of Article 6 § 1 of the Convention 

35. The relevant pat1 of Miele 6 § 1 provides: 

" In the determination of his civi l rights and obligations ... , everyone is entit led to a 
fair ... hearing ... by [a] ... tribunal ... " 

36. The applicant complains that the Madrid Audiencia Provincial's 
judgment of 17 March 1995 did not give any reply to his arguments. He 
asserts that he was owed a fee for the non-contentious services (administra
tive work, assistance) he had rendered at the time when M. purchased the 
land at auction. He observes that this was held to have been established at 
first instance. 

37 . The applicant emphasises that the judgment of the Audiencia Pro
vincial arbitrarily mis-stated the facts of the case when it ruled on the nature 
of his intervention as a lawyer in case no. 843/81 before judge no. 19 of the 
Madrid Court of First Instance, whereas he had not, strictly speaking, been 
M.'s counsel in those proceedings. He criticises the Audiencia Provincial 
for a lack of thoroughness and diligence. 

38. The respondent Government maintain that the Spanish courts which 
dealt with the case ruled on the allegations of the applicant, who had asked 
the appellate court to set aside the judgment given by the court of first in
stance. They observe that the judgment delivered by the Audiencia Provin
cial accepted the facts and reasoning of the impugned deci sion and ex
pressly upheld it. 

39. The Government conclude that on appeal the applicant's arguments 
received an express, reasoned reply and that there is no similarity between 
the present case and the cases of Ruiz Torija v. Spain and Hiro Balani 
v. Spain. 

40. The Commission notes that the applicant's claim concerned recovery 
of a fee for non-contentious services rendered to M. at the time when the 
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latter purchased at auction a piece of land which was the subject of en
forcement proceedings brought by a third party before judge no. 19 of the 
Madrid Court of First Instance. Judgment at first instance was given against 
the applicant. The Audiencia Provincial dismissed the applicant's appeal on 
the ground that, since he had not acted as counsel in the enforcement pro
ceedings at issue, he was not entitled to claim fees for the services he al
leged he had rendered to M. 

41. The Commission reiterates that it is a principle of the proper adminis
tration of justice that judicial decisions should adequately state the reasons on 
which they are based (see Eur. Court HR, H. v. Belgium judgment of 
30 November 1987, Series A no. 127-B, pp. 35-36, § 53). The question 
whether the failure to give reasons or to give an explicit reply to a specific 
point has made proceedings unfair, and thus in breach of Article 6 of the 
Convention, must be examined in the light of the circumstances of each case. 

42. The Commission reiterates that courts are under an obligation to give 
reasons for their decisions (see Eur. Court HR, Ruiz Torija v. Spain and 
Hiro Balani v. Spain judgments of 9 December 1994, Series A no. 303-A 
and B) and observes that in the present case the complaint concerns not 
merely a lack of reasons but the total failure to reply to the applicant's 
arguments. The Commission further notes that, pursuant to Article 359 of 
the Spanish Code of Civil Procedure, judgments must rule on all the dis
puted points which have been the subject of argument. 

43. The Commission observes that the Audiencia Provincial, in its judg
ment, accepted and deemed to be reproduced the facts established by the 
decision at first instance, in which the judge had ruled that the applicant had 
not proved that he had rendered to M. the non-contentious professional ser
vices which formed the basis of his claim. However, in its considerations the 
judgment on appeal stated that at first instance the applicant, a lawyer, had 
claimed a sum of money from M. in respect of fees owed on account of work 
he had done as counsel before the court of first instance in summary enforce
ment proceedings no. 843/81 and that this claim had been contested by M. on 
the ground that the applicant had never acted in the proceedings in question. 

44. The Commission notes that the applicant lays stress on the fact that 
he did not participate as counsel in summary enforcement proceedings 
no. 843/81. On the contrary, he asserts that he did not take any part in those 
proceedings and accordingly did not claim any sum on that account. The 
Commission observes that any fees which might have been owed to the 
applicant for services as counsel in case no. 843/81 could only have been 
claimed from either the X company or S., who were the only parties to those 
proceedings, not from M., who is the only person from whom the applicant 
claimed fees owed to him for his non-contentious administrative work and 
assistance. 

45. The Commission observes that the applicant claimed only the sum of 
money which corresponded to his fees for the non-contentious professional 
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services of assistance and administrative work he had rendered to M. It 
notes that the Audiencia Provincial did not deny that the applicant might 
have carried out non-contentious work but considered only the question 
whether the applicant acted as M.'s counsel in case no. 843/81 and dis
missed the appeal on the ground that that was not so. It therefore made no 
reply to the argument submitted by the applicant. 

46. While noting the rather confused nature of the applications lodged 
by the applicant, the Commission considers, after reading the documents 
produced and the observations of the parties, that the court which heard the 
appeal did not reply to the only argument submitted by the applicant con
cerning the services he had rendered outside the context of the enforcement 
proceedings as such. The Audiencia Provincial merely observed that he had 
not rendered any services as M.' s counsel in the proceedings in question, 
which was not pertinent to the argument put forward by the applicant in his 
appeal. 

47. Admittedly, the Government emphasised in their observations that 
the applicant was not entitled to claim the fees he sought as a lawyer. The 
Commission observes, however, that the purpose of the proceedings brought 
by the applicant was precisely to determine whether any non-contentious 
work had been performed and, if so, whether that work entitled him to claim 
the sum he sought in payment of his fees. 

48. But the Audiencia Provincial, by ruling that the case file did not 
contain the slightest evidence that the applicant had acted as counsel in the 
case, although he might have carried out non-contentious work, failed to 
reply to the specific argument he had put forward, even though the Madrid 
Bar had implicitly recognised his right to payment of his fees. 

Conclusion 

49. The Commission concludes, by twenty-two votes to eight, that in the 
present case there has been a violation of Article 6 § 1 of the Convention. 

H.C. KROGER 

Secretary to the Commission 
S. TRECHSEL 

President of the Commission 
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DISSENTING OPINION OF Mr TRECHSEL, Mrs THUNE, 
Mrs LIDDY, Mr PELLONPAA, Mr CABRAL BARRETO, 

Mr BEKES, Mr SY ABY AND Mr LORENZEN 

(Translation) 

We consider that in the present case there has been no violation of Art
icle 6 § I of the Convention. 

The judge of the court of first instance took account in his judgment of 
the defendant's statements denying the version of the facts given by the 
applicant in his claim. That court held that the evidence of the witness called 
by the applicant was not conclusive and that the applicant had not estab
lished that he had rendered the non-contentious professional services which 
formed the basis of his claim. 

Moreover, the Audiencia Provincial, in its judgment, accepted and 
deemed to be reproduced the facts established by the decision at 
first instance, and went on to say that the applicant had claimed a sum 
of money from M. for fees owed on account of work he had carried out 
as his lawyer in connection with summary enforcement proceedings 
no. 843/81. 

The applicant himself asserts that he did not act as counsel in the pro
ceedings in question. He maintains, on the other hand, that he rendered non
contentious professional services taking the form of assistance and admin
istrative work. 

The Audiencia Provincial, on appeal, held that the applicant's claim con
cerned recovery of a sum of money for fees owed to him for his professional 
activities. The judgment on appeal upheld a judgment of the court of first 
instance which was sufficiently reasoned. 

It should be pointed out that this case concerns only a different assess
ment of the facts by the Audiencia Provincial, not a lack of reasons for the 
judgment on appeal, as the applicant asserted. 

Moreover, in its decision of 11 July 1995, the Constitutional Court found 
that the ordinary courts had held that the applicant had adduced insufficient 
evidence of the professional services he had rendered and that assessment of 
the facts was a question of ordinary law which did not come within its 
jurisdiction. 

We recall that, according to the Commission's case-law, under Article 19 
of the Convention its sole task is to ensure observance of the engagements 
undertaken by the Contracting Parties in the Convention. In particular, it is 
not competent to examine applications concerning errors of fact allegedly 
committed by a domestic court, except where, and to the extent that, they 
seem likely to have entailed a violation of the rights and freedoms guaran
teed by the Convention. 
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The applicant had the benefit of adversarial proceedings. He was able to 
submit his allegations and the decisions of the Spanish courts were amply 
reasoned, the judgment on appeal being limited to upholding the decision of 
the court of first instance dismissing the applicant' s action. The fact that the 
applicant did not obtain judgment in his favour cannot in itself suffice for a 
finding that there has been a violation of the Convention provision relied on. 

That being so, we consider that there has been no infringement of the ap
plicant 's right to a fair hearing. 
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SOMMAIRE1 

Insuffisance de motivation d'une decision juridictionnelle 

Article 6 § 1 

?races equitable - Procedure civile - Motivation des decisions juridictionnelles -
lnsuffisance de motivation d'une decisionjuridictionnelle 

* 
* * 

Le requerant est inscrit au barreau comme avocat mais n' exerce pas, en fait, cette 
profession . Toutefois, ii maintient avoir, hors de toute procedure judiciaire, 
conseille et ass iste, sur sa demande expresse, une personne qui souhaitait fa ire 
!'acquisiti on d 'un bien. Alleguant n'avoir jamais rec;u de paiement pour ses 
services, ii engagea une procedure de Jura de cuenta tendant au recouvrement de sa 
creance. Sa demande fut rejetee au motif que ce type de recours etait reserve a des 
avocats cherchant a obtenir le paiement de prestations fou mies dans le cadre d 'une 
procedure judiciaire. Il introdui sit alors une action en paiement, qui fut egalement 
rejetee, le tribunal estimant qu ' i I n 'avail pas apporte la preuve, face aux 
denegations de la partie defenderesse, que les prestations dont ii reclamait le 
paiement avaient bien ete fournies . Le req uerant interjeta appel de ce jugement. 
L'Audiencia Pro vincial le debouta de sa demande, en reprenant !' expose des faits 
de la decision de prerniere in stance et ceux des motifs qui ne se trouvaient pas en 
con tradict ion avec les siens propres. Ell e se lirnita par ailleurs a constater, de 
maniere lapidai re, que le dossier ne comportait pas la moindre preuve que le 
requerant ait agi comme avocat dans le cadre d ' une procedure judiciaire, meme s' il 
avail pu effectuer des actes hors procedure. Dans le recours d'amparo qu'i l forma 
devant le Tribunal constituti onnel, le requerant se plaignit de ce que le juge d ' appel 
ne s'etait pas prononce sur ses demandes. Le Tribunal constitutionnel rejeta le 
recours pour defaut de base constitutionnelle, en precisant que !' appreciation des 
faits relevait du pouvoir souverain des juges du fond. 

Article 6 § I : l'etendue de !'obligat ion de moti ver les decisions qui pese sur les 
juridictions en application de !'article 6 § I varie en fonction de la nature de la 
decision et des circonstances de l' espece. En !'occurrence, la decision de la 
juridiction de prerniere instance est amplement satisfaisante a cet egard. 
L'Audiencia Provincial, qu ant a elle, a repris !'expose des faits et les moti fs de la 
decision de premiere instance. S ' il efit ete souhaitable qu 'elle rende une decision 
assortie d ' une argumentation plus soignee, le grief du defaut de moti vation n'est 
cependant pas fonde. 
Conclusion : non-violation (unanimite). 

1. Redige par le greffe, ii ne lie pas la Cour. 
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En l'affaire Garcia Ruiz c. Espagne, 
La Cour europeenne des Droits de !'Homme, constituee, conformement a 

!'article 27 de la Convention de sauvegarde des Droits de !'Homme et des 
Libertes fondamentales (« la Convention»), telle qu 'amendee par le Proto
cole n° 11 1

, et aux clauses pertinentes de son reglement2
, en une Grande 

Chambre composee des juges dont le nom suit : 
M. L. WILDHABER, president, 
Mme E. PALM, 
MM. A. PASTOR RIDRUEJO, 

G. BONELLO, 
J. MAKARCZYK, 
P. KORIS, 
R. TORMEN, 
1.-P. COSTA, 

Mme F. TuLKENS, 
MM. M. FISCHBACH, 

V. BUTKEVYCH, 
J. CASADEV ALL, 
J. HEDIGAN, 

Mme H.S . GREVE, 
MM. A.B. BAKA, 

R. MARUSTE, 
Mme S. BOTOUCHAROVA, 

ainsi que de M. M. DE SALVIA, greffier, 
Apres en avoir delibere en chambre du conseil Jes 18 novembre 1998 et 

13 janvier 1999, 
Rend l'arret que voici , adopte a cette derniere date: 

PROCEDURE 

I. L'affaire a ete deferee a la Cour, telle qu 'etablie en vertu de l' ancien 
article 19 de la Convention3

, par le gouvemement espagnol (« le Gouver
nement ») le 6janvier 1998, dans le delai de trois mois qu'ouvraient Jes 
anciens atticles 32 § 1 et 47 de la Convention. A son origine se trouve une 
requete (n° 30544/96) dirigee contre le Royaume d'Espagne et dont un 
ressortissant de cet Etat, M. Faustino Francisco Garcia Ruiz, avait saisi la 
Commission europeenne des Droits de !'Homme (« la Commission ») le 
19 decembre 1995 en vertu de l'ancien article 25. 

Notes du greffe 
1-2. Entre en vigueur le I er novembre 1998. 
3. Depuis l' entree en vigueur du Protocole n° 11 , qui a amencte cette disposition , la Cour 
fonctionne de maniere permanente. 
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La requete du Gouvemement renvoie a l'ancien article 48. Elle a pour 
objet d'obtenir une decision sur le point de savoir si Jes faits de la cause 
revelent un manq uement de I' Etat defendeur aux exigences de I' a1ticle 6 § l 
de la Convention. 

2. En reponse a l'invitation prevue a l'article 33 § 3 d) du reglement A 1
, 

le requerant a exprime le desir de participer a I' instance. Le president de la 
Cour a l'epoque, M. R. Bernhardt, l'a autorise a employer la langue espa
gnole (article 27 § 3). 

3. En sa qualite de president de la chambre initialement constituee (an
cien article 43 de la Convention et article 21 du reglement A) pour connaltre 
notamment des questions de procedure pouvant se poser avant l'entree en 
vigucur du Protocole n° 11, M. Bernhardt a consulte, par l'intermediaire du 
greffier, !'agent du Gouvemement, le requerant et le delegue de la Commis
sion au sujet de !'organisation de la procedure ecrite. Conformement a 
l'ordonnance rendue en consequence, le greffier a rec;u les memoires du 
requerant et du Gouvemement le 13 mai et le 2 juin 1998 respectivement. 

4. Le 12 octobre 1998, la Commission a produit le dossier de la proce
dure suivie devant elle ; le greffier I' y avait invitee sur Jes instructions du 
president de la Cour. 

5. A la suite de l'entree en vigueur du Protocole n° 11 le 1 "' novembre 
1998, et conformement a I' aiticle 5 § 5 dudit Protocole, I' examen de 
l'affaire a ete confie a la Grande Chambre de la Cour. Cette Grande Chambre 
comprenait de plein droit M. A. Pastor Ridruejo, juge elu au titre de 
l'Espagne (articles 27 § 2 de la Convention et 24 § 4 du reglement), 
M. L. Wildhaber, president de la Cour, M 111e E. Palm, vice-presidente de la 
Cour, ainsi que M. J.-P. Costa et M. M. Fischbach, tous deux vice-presidents 
de section (articles 27 § 3 de la Convention et 24 §§ 3 et 5 a) du regle
ment). Ont en outre ete designes pour completer la Grande Chambre : 
M. G. Bonello, M. J. Makarczyk, M. P. K1Iris, M. R. Tiirmen, 
Mme F. Tulkens, Mme V. Strafoicka, M. V. Butkevych, M. J. Casadevall, 
Mme H.S. Greve, M. A.B. Baka, M. R. Maruste et Mme S. Botoucharova 
(articles 24 § 3 et 100 § 4 du reglement). Par la suite, Mme Strafoicka. em
pechee, a ete remplacee par M. J. Hedigan (articles 24 § 5 b) du reglement). 

6. A l'invitation de la Cour (article 99 du reglement), la Commission a 
delegue l'un de ses membres, M. F. Martinez, pour participer a la procedure 
devant la Grande Chambre. 

7. Ainsi qu'en avait decide le president, une audience s'est deroulee en 
public le 18 novembre 1998, au Palais des Droits de I' Homme a Strasbourg. 

I. Note du greffe : le reglement A s. est applique a toutes Jes affaires deferees a la Cour 
avant le I er octobre 1994 (en tree en vigueur du Protocole n ° 9) puis. entre cette date et le 
31 octobre 1998, aux seules affaires concernant les Etats non lies par !edit Protocole. 
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Ont comparu : 

pour le Gouvemement 
M. J. BORREGO BORREGO, chef du service juridique 

pour la Commission et la Cour europeennes 
des Droits de I' Homme au ministere de la Justice, 

pour la Commission 

113 

agent; 

M. F. MARTINEZ, 
Mme M.-T. SCHOEPFER, 

detegue, 
secretaire de la Commission. 

La Cour a entendu en leurs declarations MM. Martinez et Borrego 
Borrego. 

Par une lettre du 28 octobre 1998, le requerant avait informe le greffe 
qu'il ne participerait pas a )'audience et n'y serait pas represente. 

EN FAIT 

I. LES CIRCONST ANCES DE L'ESPECE 

8. Licencie en droit formellement inscrit au barreau de Madrid en tant 
qu'avocat mais exer\ant en fait la profession d'infirmier, le requerant sou
tient qu'en aofit 1985 M. Jui donna mandat en vue d'accomplir pour son 
compte certains actes hors procedure judiciaire (extraprocesales) consistant 
notamrnent dans I'examen des charges pesant sur un terrain qui figurait 
parrni Jes biens saisis dans le cadre d'une procedure d' execution sommaire 
en matiere hypothecaire (juicio sumario ejecutivo de la Ley Hipotecaria) 
intentee par la societe X a I' encontre de S. devant le juge d'instance n° 19 
de Madrid. 

Le 19 juin 1986, M. fit I' acquisition du terrain aux encheres, a des con
ditions jugees avantageuses par le requerant. 

9. Le requerant soutient avoir, des 1986, reclame sans succes a son rnan
dant le paiement des services de gestion, conseil et assistance technique 
qu'il lui avait fournis !ors de I' acquisition du bien en question. 

II affirme l'avoir invite, dans une lettre recommandee avec accuse de 
reception datee du 27 mai 1989, qui demeura sans reponse, a lui verser un 
montant de deux millions cinq cent mille pesetas au titre de ses honoraires. 

10. Le 8 juin 1989, le barreau de Madrid rendit, a la demande du reque
rant, un avis estimant a trois millions de pesetas le montant des honoraires 
qu'il pouvait percevoir pour Jes services en question. Le barreau precisa que 
son estimation se fondait exclusivement sur Jes donnees fournies par le 
requerant. 
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11. Le 16 juin 1989, le requerant engagea a l'encontre de M., devant le 
juge d'instance n" 2 de Madrid, une procedure de« comptes et depens » (pro
cedimiento de Jura de cuenta) tendant au recouvrement de sa creance. II fut 
deboute de sa demande par un jugement du 30 juin 1989, au motif que la 
procedure de Jura de cuenta ne pouvait avoir pour objet que la reclamation 
d'honoraires dus a des avocats pour des services pretes en qualite de conseil 
dans une procedure en justice et que Jes services pretes par lui l'avaient ete 
hors procedure. 

12. Le 29 septembre 1989, le requerant saisit le juge d'instance n° 12 
de Madrid d'une action en paiement (juicio declarativo ordinario) diri
gee contre M. et chiffra le montant de sa pretention a trois millions de 
pesetas. 

13. La demande fut ecartee par un jugement du 24 mai 1993. Le juge 
prit en compte Jes declarations de la partie defenderesse qui niait Jes faits 
exposes par le requerant, notamment le pretendu mandat, ii estima non 
concluante la deposition du temoin presente par le requerant et ii considera 
que celui-ci n'avait pas demontre avoir fourni Jes services litigieux. 11 
declara notamment : 

«Le demandeur affirme avoir ere charge par la partie defenderesse (M.) de foumir a 
celle-ci une serie de services consistant a verifier quel tribunal etait charge d'une pro
cedure determinee et a livrer d'autres informations censees eclairer le choix de M. 
quant a !'acquisition ou non d'un certain immeuble. A l'appui de sa pretention, ii a 
soumis, outre son memoire, une serie de documents, numerotes de 1 a 7, qui figurent 
au dossier. 

Dans l'acte d'aveu judiciaire (confesi6n judicial), la partie defenderesse a conteste 
la veracite des faits objet de la demande, niant avoir eu a aucun moment une quel
conque relation contractuelle a vec le demandeur ou I' a voir charge de I' acti vite pro
fessionnelle que celui-ci pretend avoir accomplie selon ses instructions. 

( ... ) 
Quoi qu'il en soil, le demandeur reconna!t n'avoir pas fourni les services litigieux 

dans le cadre d'une procedure en justice.( ... ) Ce qui n'est pas douteux, c'est qu'il doit 
prouver la realite desdits services et leur prestation effective. A cet egard, aucune 
preuve n·a ete produite en l'espece qui etablisse les faits allegues. (. .. )Un simple exa
men des preuves administrees nous permet de conclure avec force qu'aucune des con
ditions auxquelles est subordonnee la reclamation d'honoraires d'avocat n'a ete satis
faite par le demandeur. Faute de preuves, la demande doit etre rejetee, d'autant que la 
partie defenderesse nie les faits. » 

14. Le 4 juin 1993, le requerant interjeta appel. Par un arret du 17 mars 
1995, l'Audiencia Provincial de Madrid le debouta et confirma le jugement 
entrepris. 

Dans la partie I (En fait) de son arret, elle declara « accept[er] et con
sid[erer] comme reproduit dans sa propre decision !'expose des faits figu
rant dans le jugement attaque ». 

Dans la partie II (En droit), elle se pronon\:a comme suit : 
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« Les motifs de la dec ision attaquee sont acceptes comme pertinents dans la mesure 
ou il s ne s'opposent pas a ceux qui sui vent : 

Premierement. Le present recours est dirige contre la decis ion rendue par le juge 
d ' instance n° 12 de Madrid le 24 mai 1993, laquelle rejetait la pretention de la partie 
demanderesse [le requerant], avocat, qui rec lama it a M. trois millions de pesetas 
d ' honora ires pour des services pretes en qualite d 'avocat dans la procedure 
d 'execution somma ire n° 843/8 1 s'etant deroulee devant le juge d ' instance. M. sous
crit pour sa part a la decision, le requeran t n 'etant jamais intervenu dans ladite proce
dure, ou la representation lega le de M. fut assuree par M0 J.A. C.L. 

Deuxiemement . Le doss ier ne comporte pas la moindre preuve etablissant que la 
partie demanderesse [le requeran t] ait agi en tant qu 'avocat dans lad ite procedure 
n° 843/8 1, ou tout au moin s qu ' il a it accompli , comme l'ex ige !'arti cle 1214 du code 
civil , des actes it caractere processue l, meme s ' il a pu effectuer des demarches hors 
procedure; ii y a done lieu de rejeter l' appel du requerant et de confirmer le jugement 
attaque ( ... ) » 

L'Audiencia Provincial conclut: 

« ( .. . ) Doit etre rejete et es t rejete l' appel fo rme par [l ' avoue du requerant] contre la 
decis ion rendue par le juge d 'instance n° 12 de Madrid le 24 mai 1993 , laquelle est 
confirmee ( ... ) » 

15 . Le 13 mai 1995, le requerant saisit le Tribunal constitutionnel d' un 
recours d' amparo sur le fondement du droit a l' equite de la procedure, en 
soutenant que l'arret de l'Audiencia Provincial n'avait aucunement repondu 
a ses pretentions. II y declarait : 

«a) [Le requerant] n 'a effect ivement pas agi comme avocat dans le cadre de la pro
cedure d 'execution n° 843/81 devant le juge d'instance n° 19 de Madrid, ainsi qu ' il 
ressort de la decision attaquee ; ii a agi, uniquement et exc lusivement, en tant que 
mandata ire de la partie defenderesse [M.], dans le cadre d ' une prestation de services 
de conseil et assistance hors procedure (a insi que ce la a ete dit dans le recours initial) 
et dan s la proced ure devant le juge n° 19, mais ii n'a jamais agi de far;;on 
« in traprocessue lle » (ejercicio intraprocesal) dans cette procedure( ... ) 

( ... ) 

c) ( ... ) Jes actes accomplis hors procedure ( ... ) constituaient la seule base pour la re
clamation d ' honoraires en justice ( ... ) ; ( ... ) Jes differents services hors procedure de
mandes et reellement pretes ont procure au mandant un enrichissement reel et injusti
fie ( .. . ) ,, 

Le requerant marqua egalement son desaccord avec la maniere dont le 
juge d' instance avait apprecie et interprete ses moyens de preuve. 

16. Par une decision du l l juillet 1995, la haute juridiction rejeta le re
cours comme depourvu de base constitutionnelle, precisant que Jes juridic
tions ordinaires avaient considere que le requerant n'avait pas apporte une 
preuve suffi sante de la prestation par Jui des services professionnels liti
gieux et que !'appreciation des faits relevait du pouvoir souverain des juges 
du fond et non pas de sa competence a elle. 
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II. LE DROIT INTERNE PERTINENT 

l 7. L'a.rticle 120 § 3 de la Constitution espagnole est ainsi libelle : 

« Les jugements sont toujours motives et prononces en audience pub lique. » 

« Las sentencias serdn siempre motivadas y se pronunciardn en audiencia piibli
ca. » 

18. L'aiticle 359 du code de procedure civile enonce: 

« Les jugements doi vent etre clairs et prec is, et repondre, par des declarations perti
nentes, aux demandes et autres pretentions articulees au cours de la procedure ; il s 
doivent condamner ou absoudre le defendeur et statuer sur tous les points litigieux qui 
ont fait l'objet du debat ( ... ) » 

« Las sentencias deben ser claras, precisas y congruentes con fas demandas y con 
Las demds pretensianes deducidas opartunamente en el pleita, hacienda fa s declara
ciones que estas exijan, condenando o absolvienda al denwndada y decidienda todos 
fas puntos litigiosos que hayan sida objeto de / debate (. .. ) » 

PROCEDURE DEV ANT LA COMMISSION 

19 . M. Garcia Ruiz a saisi la Commission le 19 decembre 1995 . II sou
tenait que son droit a un proce equitable gai·anti pai· l'article 6 § I avait ete 
meconnu, dans la mesure ou l'an·et de l'Audiencia Provincial de Madrid 
n' avait nullement repondu a ses pretentions. Il se plaignait egalement de la 
duree de la procedure et alleguait la violation de I' aiticle 6 § I de la Con
vention. 

20. Par une decision du 2 septembre 1996, la Commission a decide de 
po1ter la requete (n° 30544/96) a la connaissance du Gouvernement pour ce 
qui est du grief du requerant tire de la violation de son droit a l'equite de la 
procedure en raison de !'absence, dans l'arret de l'Audiencia Provincial de 
Madrid, de toute reponse a ses pretentions, et a declare la requete irrece
vable pour le surplus. Pai· une decision du 24 fevrier 1997, ell e a retenu 
la paitie de la requete qui avait ete conununiquee. Dans son rapport 
du 15 septembre 1997 (ancien article 31 de la Convention), elle conclut 
qu ' il y a eu violation de l'aiticle 6 § 1 (vingt-deux voix cont.re huit). Le 
texte integral de son avis et de !'opinion di ssidente dont ii s'accompagne 
figure en annexe au present arret. 
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CONCLUSIONS PRESENTEES A LA COUR 

21. Dans son memoire, le Gouvernement invite la Cour a dire que I' arret 
de l'A udiencia Provincial de Madrid a repondu aux pretentions du requerant 
et que, partant, ii n'y a pas eu violation de !'article 6 § l de la Convention. 

22. De son cote, le requerant demande a la Cour de constater qu ' il y a eu 
violation de I' article 6 § 1 de la Convention et de Jui allouer une satisfaction 
equitable. 

ENDROIT 

SUR LA VIOLATION ALLEGuEE DEL' ARTICLE 6 § l DE LA CON
VENTION 

23. D'apres le requerant, !'absence dans l'arret de l'Audiencia Provin
cial de Madrid de toute reponse a ses pretentions a enfreint I' article 6 § l de 
la Convention, ainsi libelle : 

« Toute personne a droit a ce que sa cause soit entendue equ itablement ( .. . ) par un 
tribunal ( ... ) qui decidera ( ... ) des contestations sur ses droits et obligat ions de carac-
tere civi l ( ... ) » 

24. La Commission souscrit pour l'essentiel a cette these. 
25. Selon le Gouvernement, Jes deux juridictions du fond qui ont exami

ne la cause se sont prononcees de fa<;on moti vee sur Jes allegations du re
querant. En premier ressort, le juge d' instance n° 12 de Madrid rejeta la 
demande de celui-ci par une decision minutieusement motivee en fait. En 
appel , l'Audiencia Provincial debouta l' interesse, apres avoir enterine 
I' expose des faits et Jes motifs du jugement entrepris. Les moyens du reque
rant auraient done fait l'objet d' une reponse expresse et motivee en appel, 
comme l'exige !'article 6 § l de la Convention. 

26. La Cour rappelle que, selon sa jurisprudence constante refletant 
un principe lie a la bonne administration de la justice, Jes decisions 
judiciaires doivent indiquer de maniere suffisante Jes motifs sur lesquels 
elles se fondent. L'etendue de ce devoir peut varier selon la nature de 
la decision et doit s'analyser a la lumiere des circonstances de chaque 
espece (arrets Ruiz Torija et Hiro Balani c. Espagne du 9 decembre 1994, 
serie A n°' 303-A et 303-B, p. 12, § 29, et pp . 29-30, § 27, et Higgins 
et autres c. France du 19 fevrier 1998, Recueil des arrets et decisions 
1998-1, p. 60, § 42). Si I' article 6 § l oblige Jes tribunaux a motiver 
leurs decisions, cette obligation ne peut se comprendre comme exigeant 
une reponse detaillee a chaque argument (arret Van de Hurk c. Pays-Bas 
du 19 avril 1994, serie A n° 288, p. 20, § 61). Ainsi, en rejetant un 
recours, la juridiction d ' appel peut, en principe, se borner a faire siens 
les motifs de la decision entreprise (voir, mutatis mutandis, l'arret 
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Helle c. Finlande du 19 decembre 1997, Recueil 1997-VIII, p. 2930, 
§§ 59-60). 

27. En !'occurrence, la Cour constate qu'en premier ressort le juge 
d'instance n° 12 de Madrid prit en compte dans sa decision Jes declarations 
de la partie defenderesse niant Jes faits allegues par le requerant dans sa 
demande. II estima non concluante la deposition du temoin presente par 
l'interesse et considera que celui-ci n'avait pas demontre avoir foumi les 
services pour lesquels ii reclamait des honoraires (voir paragraphe 13 ci
dessus). 

En appel, l'Audiencia Provincial cteclara tout d'abord accepter et consi
derer comme reproduit dans sa propre decision !'expose des faits figurant 
dans le jugement de premiere instance, estimant ainsi que le requerant 
n'avait pas demontre avoir fourni en qualite de conseil Jes services hors 
procedure justifiant sa pretention. Ensuite, elle fit egalement siens Jes 
motifs de la decision entreprise dans la mesure ou ceux-ci ne s 'opposaient 
pas aux siens propres. Sur ce point, elle considera qu'il n'existait pas dans 
le dossier la moindre preuve que le requerant eut agi en tant qu'avocat 
dans la procedure d' execution sommaire n° 843/81, meme si l'interesse 
pouvait avoir accompli des actes hors procedure. En consequence, elle 
rejeta le recours et confirma le jugement de premiere instance (voir para
graphe 14 ci-dessus). 

Saisi a son tour, le Tribunal constitutionnel, dans sa decision du 11 juillet 
1995, rejeta le recours d'amparo du requerant aux motifs que, d'apres Jes 
juridictions du fond, l'interesse n'avait pas etabli avoir foumi Jes services 
professionnels pour lesquels ii reclamait des honoraires, et que 
!'appreciation des faits n'etait pas du ressort de la juridiction constitution
nelle (voir paragraphe 16 ci-dessus). 

28. Pour autant que le grief du requerant puisse etre compris comme 
visant !'appreciation des preuves et le resultat de la procedure menee 
devant Jes juridictions intemes, la Cour rappelle qu' aux termes de 
!'article 19 de la Convention elle a pour tiiche d'assurer le respect des 
engagements resultant de la Convention pour Jes Parties contractantes. 
Specialement, ii ne Jui appartient pas de connaitre des erreurs de fait 
ou de droit pretendument commises par une juridiction interne, sauf si 
et dans la mesure ou elles pourraient avoir porte atteinte aux droits et 
libertes sauvegardes par la Convention. Par ailleurs, si la Convention 
garantit en son article 6 le droit a un proces equitable, elle ne reglemente 
pas pour autant l'admissibilite des preuves ou leur appreciation, matiere 
qui releve des !ors au premier chef du droit inteme et des juridictions 
nationales (voir l'arret Schenk c. Suisse du 12juillet 1988, serie A n° 140, 
p. 29, §§ 45-46). 

29. A la lumiere de ce qui precede, la Cour releve que le requerant a 
beneficie d'une procedure contradictoire. II a pu, aux differents stades de 
celle-ci, presenter les arguments qu'il jugeait pertinents pour la defense de 
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sa cause. La decision de rejet de sa pretention prononcee en prerniere 
instance etait amplement motivee, en fait comme en droit. Quant a J' arret 
rendu en appel, l'Audiencia Provincial y declarait enteriner !'expose des 
faits et Jes motifs figurant dans Ja decision de prerniere instance pour 
autant qu ' ils n 'etaient pas incompatibles avec Jes siens propres. Le reque
rant n' est done pas fonde a soutenir qu'il pechait par manque de motiva
tion meme si, en l'occurrence, une motivation plus etayee eGt ete souhai
table. 

30. En conclusion, la Cour estime que, consideree dans son ensemble, Ja 
procedure Jitigieuse a revetu un caractere equitable, au sens de I' article 6 § I 
de Ja Convention. 

PAR CES MOTIFS, LACOUR, A L'UNANIMITE, 

Dit qu'il n'y a pas eu violation de !'article 6 § I de la Convention. 

Fait en frarn;:ais et en anglais, puis prononce en audience publique au 
Palais des Droits de !'Homme, a Strasbourg, le 21janvier1999. 

Michele DE SAL VIA 
Greffier 

Luzius WILDHABER 

President 
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ANNEXE 

A VIS DE LA COMMISSION EUROPEENNE 
DES DROITS DE L'HOMME1 

(formule dans le rapport de la Commission2 du 15 septembre 1997) 

[La Comm iss ion siegeait dans la composition suivante: 

M. s. T REC HSEL, presidem, 
M rncs G. H . TH UNE, 

J . LIDDY, 

MM. E . B USUTIIL, 

G AUKUR JORU DSSON, 

A.S. G bZOBOYOK, 

A. W EITZEL, 

J .-C. S OYER, 

H . D ANELI US , 

F. M ARTINEZ, 

C .L. R OZA K!S, 

L. LOUCA IDES, 

J. -C. G EUS, 

M .P . P ELLON PAA, 

B . M ARXER , 

M.A. N OWIC KJ , 

I. CABRAL B AR RETO, 

l. B EKES, 

J . M UC HA, 

D . SvAsY, 

G . RESS, 

A. P EREN IC, 

c. B1RSAN, 

P . LORENZEN, 

K . H ERNDL, 

E . BIELIDNAS, 

E .A. A LKEMA, 
Mme M . H ION, 

MM. R . N ICO LIN I, 

A. AR ABADJ IE V, 

et M. H .C. KR OGER, secretaire. ] 

I . Texte franr;:a is original. 
2 . L'avis se refere a des paragraphes anterieurs du rapport de la Commission, dont le texte 
integra l peut etre obtenu au greffe de la Cour. 
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A. Grief declare recevable 

33. La Commission a declare recevable le grief du requerant selon lequel 
sa cause n'aurait pas ete entendue equitablement par la juridiction d'appel, 
dans la mesure ou cette juridiction n'a pas repondu aux moyens qu'il avait 
presentes. 

B. Point en litige 

34. La Commission est appelee a se prononcer sur le point suivant: 
- !'absence, dans l' arret rendu en appel, de reponse aux moyens du 

requerant a-t-elle porte atteinte a son droit a l'equite de la procedure au sens 
de l'atticle 6 § 1 de la Convention ? 

C. Sur la violation de !'article 6 § 1 de la Convention 

35. L'article 6 § 1 dispose en ses parties pertinentes : 

« Toute personne a droit a ce que sa cause soit entendue equitablement ( ... ) par un 
tribunal ( ... ) qui decidera ( ... ) des contestations sur ses droits et obligations de 
caractere civil ( ... ) » 

36. Le requerant se plaint de !'absence, dans l'atTet de l'Audiencia 
Provincial de Madrid du 17 mai·s 1995 de toute reponse a ses moyens. II fait 
valoir que des honoraires Jui etaient dus en raison des services pretes hors 
procedure (gestion, assistance) !ors de l'achat du terrain acquis par M. aux 
encheres. II precise que cela avait ete declare prouve en premiere instance. 

37. Le requerant insiste sur ce que J'atTet de l'Audiencia Provincial a 
modifie les faits de la cause de fac;on arbitraire, lorsqu ' il s'est prononce sur 
la nature de son intervention en tant qu 'avocat dans le cadre de la procedure 
n° 843/81 devant le juge d' instance n° 19 de Madrid, al ors qu'il n' a pas ete, 
proprement dit, le conseil de M. dans cette procedure. II critique !'absence 
de rigueur et le manque de diligence du tribunal. 

38. Le gouvemement defendeur fait valoir que les juridictions 
espagnoles qui ont examine l'affaire en cause se sont prononcees sur les 
allegations du requerant, qui avait demande en appel que la decision rendue 
par le juge d'instance rut infirmee. Le Gouvemement precise que l'arret 
rendu par l'Audiencia Provincial accepta Jes fairs et les motifs de la decision 
entreprise et la confirma expressement. 

39. Le Gouvemement conclut que les moyens du requerant ont fait 
l'objet d'une reponse expresse et motivee en appel, et qu'il n'y a aucune 
ressemblance entre la presente affaire et Jes arrets rendus dans Jes affaires 
Ruiz Torija c. Espagne et Hiro Balani c. Espagne. 

40. La Commission note que la pretention du requerant porte sur une 
reclamation de quantum pour Jes services hors procedure pretes a M., !ors 
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de ]'acquisition aux encheres par ce dernier d'un terrain faisant l'objet d'une 
procedure d'execution entamee par un tiers devant le juge d'instance n° 19 
de Madrid. Le requerant fut deboute en premiere instance. L'Audiencia 
Provincial avait rejete l'appel interjete par le requerant en estimant que, 
dans la mesure ou celui-ci n'etait pas intervenu en tant qu'avocat dans la 
procedure d'execution en cause, ii n'avait aucun droit a reclamer des 
honoraires pour Jes services qu'il affirmait avoir pretes a M. 

41. La Commission rappelle que, selon un principe lie a la bonne 
administration de la justice. Jes decisions judiciaires doivent indiquer de 
maniere suffisante Jes motifs sur lesquels elles se fondent (Cour eur. DH, 
arret H. c. Belgique du 30 novembre 1987, sene A n° 127-B, pp. 35-36, 
§ 53). La question de savoir si J'absence de motivation ou de prise de 
position explicite sur un point donne est de nature a rendre la procedure 
inequitable et done contraire a I' article 6 de la Convention doit etre 
examinee a la lurniere de chaque cas d'espece. 

42. La Commission rappelle que Jes tribunaux ont !'obligation de 
motiver leurs decisions (Cour eur. DH, arrets Ruiz Torija et Hirn Balani 
c. Espagne du 9 decembre 1994, serie A n° 303-A et B) et souligne qu' en 
I'espece, le grief porte non sur un simple manque de motivation mais sur 
une absence totale de reponse aux moyens du requerant. La Commission 
releve en outre qu'aux termes de !'article 359 du code de procedure civile 
espagnol, Jes jugements doivent traiter de tous Jes points litigieux objet du 
deb at. 

43. La Commission constate ensuite que, dans son arret, l'Audiencia 
Provincial a accepte et considere comme etablis Jes faits retenus dans 
la decision rendue en premiere instance, qui estima que le requerant 
n'avait pas demontre avoir prete a M. Jes services professionnels hors 
procedure qui constituaient I' objet de sa pretention. Toutefois, dans ses 
considerants, l'arret rendu en appel a precise qu'en premiere instance, 
le requerant, avocat, avait reclame une somme d'argent a M., pour 
honoraires dus en vertu de son activite en tant qu'avocat devant le juge 
d'instance en procedure sommaire d'execution n° 843/81, ce a quoi 
M. s'etait oppose puisque le requerant ne serait jamais intervenu dans la 
procedure ci tee. 

44. La Commission note que le requerant insiste sur le fait qu'il n'a pas 
participe. en tant qu'avocat, a la procedure sommaire d'execution n° 843/81 
en cause. Bien au contraire, ii fait valoir qu'il n'est pas du tout intervenu 
dans ladite procedure d'execution et qu'il ne reclame done aucune somme a 
ce titre. La Commission releve que Jes honoraires pour une eventuelle 
intervention du requerant en tant qu'avocat dans la procedure n° 843/81 ne 
pourraient, le cas echeant. etre reclames qu'a la societe x OU a S., seules 
parties a ladite procedure, et non pas a M., qui est la seule personne contre 
laquelle le requerant reclame des honoraires dus en vertu de ses activites de 
gestion et assistance hors procedure. 
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45. La Commission constate que le requerant se limite en effet a 
reclamer le montant des honoraires correspondant aux services profession
nels d'assistance et de gestion pretes a M. hors procedure. Elle note que 
I' Audiencia Provincial ne conteste pas le fait que le requerant a pu effectuer 
des demarches hors procedure. La Commission constate, cependant, que 
l'Audiencia Provincial n'a examine que la question de savoir si le requerant 
a ete l'avocat de M. dans la procedure n° 843/81 et a rejete l'appel en 
concluant que tel n'etait pas le cas. Le moyen presente par le requerant n'a 
done pas fait I' objet de reponse de la part de cette juridiction. 

46. Tout en relevant le caractere quelque peu confus des recours 
introduits par le requerant, la Commission considere, a la lecture des 
documents produits et des observations des parties, que le tribunal ayant 
examine l'appel n'a pas repondu au seul moyen soumis par le requerant 
concemant les services pretes en dehors de la procedure d'execution 
proprement dite. L'Audiencia Provincial s'est par contre bomee a constater 
qu'il n'avait pas prete de services en tant que conseil de M. dans la 
procedure en cause, ce qui ne correspondait pas au moyen que le requerant 
avait presente en appel. 

47. II est vrai que le Gouvemement insiste, dans ses observations, sur le 
fait que le requerant n'avait pas le droit de demander les honoraires qu'il 
reclame en tant qu'avocat. La Commission observe toutefois que l'objet de 
la procedure entamee par le requerant tendait precisement a determiner s'il 
y avait eu activite hors procedure et, le cas echeant, si cette activite Jui 
permettait de demander le montant qu'il reclamait a titre d'honoraires. 

48. Or, I'Audiencia Provincial, en estimant qu'il n'existait pas dans le 
dossier la moindre preuve demontrant que le requerant avait agi en tant 
qu' avocat dans l' affaire, tout en ajoutant que certains actes hors procedure 
avaient ete accomplis par Jui, n'a pas repondu au moyen precis que le 
requerant lui avait presente alors meme que le barreau de Madrid avait 
implicitement reconnu le droit du requerant a les percevoir. 

Conclusion 

49. La Commission conclut, par vingt-deux voix contre huit, qu'il y a 
eu, en I' espece, violation de l' article 6 § 1 de la Convention. 

H.C. KRUGER 

Secretaire de la Commission 
S. TRECHSEL 

President de la Commission 
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OPINION DISSIDENTE DE M. TRECHSEL, Mme THUNE, 
Mme LIDDY, M. PELLONP AA, M. CABRAL BARRETO, 

M. BEKES, M. SV ABY ET M. LORENZEN 

Nous sommes d'avis qu'il n'y a pas eu, en l'espece, violation de !'article 
6 § I de la Convention. 

Le juge d'instance a pris en compte dans son jugement les declarations 
de la partie defenderesse qui niait les faits exposes par le requerant dans sa 
demande. Cette juridiction a considere la deposition du temoin presente par 
le requerant comme non concluante et a estime que le requerant n'avait pas 
demontre avoir prete les services professionnels hors procedure qui 
constituaient l' objet de sa pretention. 

D'ailleurs, dans son arret, l'Audiencia Provincial a accepte et considere 
comme reproduits les faits etablis par la decision rendue en premiere 
instance en precisant que le requerant avait reclame une somme d'argent a 
M., pour honoraires dus en vertu de son activite en tant qu'avocat dans le 
cadre de la procedure sommaire d' execution n ° 843/81. 

Le requerant lui-meme affirme ne pas avoir agi en tant qu'avocat dans le 
cadre de la procedure en cause. II soutient, par contre, avoir prete des 
services professionnels d'assistance et de gestion, hors procedure. 

L'Audiencia Provincial en appel a considere que la pretention du 
requerant portait sur la reclamation d'une somme d'argent en raison des 
honoraires qui lui etaient dus en vertu de ses activites professionnelles. 
L' arret rendu en appel a confirme un jugement, celui rendu par le juge 
d'instance, qui etait suffisamment motive. 

II y a lieu de souligner qu'il ne s'agit, dans ce cas, que d'une appreciation 
differente des faits de la part de I' Audiencia Provincial et non pas d'un ctefaut 
de motivation de l'arret rendu en appel, comme le pretend le requerant. 

Par ailleurs, par decision du 11 juillet 1995, le Tribunal constitutionnel 
precisa que Jes juridictions ordinaires avaient considere que Jes services 
professionnels pretes par le requerant n'avaient pas ete suffisamment 
prouves et que !'appreciation des faits etait une question de legalite 
ordinaire qui ne relevait pas de sa competence. 

Nous rappelons que, selon la jurisprudence de la Commission, elle a pour 
seule tache, conformement a !'article 19 de la Convention, d'assurer le 
respect des engagements resultant de la Convention pour Ies Parties 
contractantes. En particulier, elle n' est pas competente pour examiner une 
requete relative a des erreurs de fait pretendument comrnises par une 
juridiction inteme, sauf si et dans la mesure ou ces erreurs lui semblent 
susceptibles d' avoir entraine une atteinte aux droits et libertes garantis par la 
Convention. 

Le requerant a eu droit a une procedure contradictoire. II a ete en mesure 
de presenter ses allegations et les decisions intemes ont ete amplement 
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motivees, l'arret rendu en appel se limitant a confirmer le rejet de la 
pretention du requerant decide par le juge d'instance. Le fait que le 
requerant n'a pas obtenu gain de cause ne saurait suffire en soi a conclure a 
la violation de la disposition invoquee de la Convention. 

Dans ces circonstances, nous considerons que le droit du requerant a ce 
que sa cause soit entendue equitablement n'a pas ete viole. 
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SUMMARY1 

Appellate court's refusal to allow a lawyer to represent his client where the 
latter did not attend in person 

Article 6 §§ 1and3 (c) 

Fair hearing - Criminal proceedings - Rights of the defence - Equality of arms -
Right to be defended by counsel - Failure to attend - Appellate court's refusal to 
allow a lawyer to represent his client where the latter did not attend in person 

* 
* * 

The applicant, who was being prosecuted for importing illegal drugs, failed to 
appear for her trial at first instance and was convicted in absentia. She applied to 
the same court for the judgment to be set aside, and attended the hearing, which 
was adversarial. The court again convicted her but reduced the original sentence. 
The applicant appealed. She did not attend the appeal hearing, nor did she apply for 
leave to be represented. The Court of Appeal gave judgment in absentia. The 
applicant then applied to have that judgment set aside. Her counsel appeared at the 
hearing without her and stated that he would be making submissions to the effect 
that the prosecution had become time-barred. The Court of Appeal, however, 
refused him leave to do so and declared the application void on the ground that the 
applicant had not adduced any evidence of force majeure preventing her from 
attending in person. The applicant appealed unsuccessfully to the Court of 
Cassation, which held that the Code of Criminal Procedure did not allow an 
accused to appear by counsel except where the hearing concerned an objection or a 
matter unconnected with the merits of the case and that a claim that an action was 
time-barred did not fall within either category. 

Held 
Article 6 § I taken together with Article 6 § 3 (c): The issue before the Court was 
not the validity or otherwise of a trial in absentia but the fact that the applicant's 
counsel had not been allowed to defend her in her absence and, in particular, to 
make submissions on her behalf. Since that incident had occurred at the appeal 
stage, its effect had been to deprive the applicant of the opportunity to have a court 
look afresh at the merits of the charges against her, on the basis both of the facts 
and the law. It was legitimate for the legislature to discourage unjustified absences, 
but not at the expense of the right to be defended by counsel. The right to be 
effectively defended was such an essential feature of the right to a fair trial that an 
accused could not lose it merely on account of not attending a court hearing. 
Moreover, the defence which the applicant's counsel intended to put forward 

I. This summary by the Registry does not bind the Court. 
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concerned an issue which the Court regarded as crucial, namely statutory 
limitation. 
Conclusion: violation (sixteen votes to one). 
Article 41: The Court could not speculate as to the conclusion the Court of Appeal 
might have reached if the procedure had been in conformity with the Convention. 
Furthermore, no causal link had been established between the violation found and 
the pecuniary damage alleged. The alleged non-pecuniary damage had been 
sufficiently compensated by the finding of a violation (unanimously). The Court 
made an award in respect of costs and expenses. 

Case-law cited by the Court 

Artico v. Italy, judgment of 13 May I 980, Series A no. 37 
Poitrimol v. France, judgment of 23 November I 993, Series A no. 277-A 
Lala v. the Netherlands, judgment of 22 September 1994, Series A no. 297-A 
Pelladoah v. the Netherlands, judgment of 22 September 1994, Series A no. 297-B 
Hertel v. Switzerland, judgment of 25 August 1998, Reports of Judgments and 
Decisions 1998-VI 
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In the case of Van Geyseghem v. Belgium, 
The European Court of Human Rights, sitting, in accordance with 

Article 27 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention"), as amended by Proto
col No. 11 1

, and the relevant provisions of the Rules of Court2
, as a Grand 

Chamber composed of the following judges: 
Mr L. WILDHABER, President, 
Mrs E. PALM, 
Mr C.L. ROZAKIS, 
Sir Nicolas BRATZA, 
Mr M. PELLONPAA, 
Mr B. CONFORTI, 
Mr A. PASTOR RIDRUEJO, 
Mr G. BONELLO, 
Mr 1. MAKARCZYK, 
Mr P. KC"RIS, 
Mr R. TORMEN, 
Mrs F. TULKENS, 
Mr C. BiRSAN, 
Mr M. FISCHBACH, 
Mrs H.S. GREVE, 
Mr R. MARUSTE, 
Mrs S. BOTOUCHAROVA, 

and also of Mr M. DE SAL VIA, Registrar, 
Having deliberated in private on 25 November 1998 and 14 January 1999, 
Delivers the following judgment, which was adopted on the last

mentioned date: 

PROCEDURE 

1. The case was referred to the Court, as established under former 
Article 19 of the Convention3

, by the Belgian Government ("the 
Government") on 9 April 1998 and by Mrs Nicole Van Geyseghem, a 
Belgian national ("the applicant"), on 10 April 1998, within the three-month 
period laid down by former Articles 32 § 1 and 47 of the Convention. It 
originated in an application (no. 26103/95) against the Kingdom of Belgium 
lodged by Mrs Van Geyseghem with the European Commission of Human 
Rights ("the Commission") under former Article 25 on 25 October 1994. 

Notes by the Registly 
I-2. Protocol No. 11 and the Rules of Court came into force on l November 1998. 
3. Since the entry into force of Protocol No. I I, which amended Article 19, the Court has 
functioned on a permanent basis. 
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The Government's application referred to former Articles 44 and 48, and 
that of the applicant to former Article 48, as amended by Protocol No. 9 1

, 

which Belgium had ratified. The object of the applications was to obtain a 
decision as to whether the facts of the case disclosed a breach by the 
respondent State of its obligations under Article 6 §§ 1 and 3 (c) of the 
Convention. 

2. On 28 April 1998 the applicant designated the lawyer who would 
represent her (Rule 31 of former Rules of Court B\ 

3. As President of the Chamber which had originally been constituted 
(former Article 43 of the Convention and former Rule 21) in order to deal, 
in particular, with procedural matters that might arise before the entry into 
force of Protocol No. 11, Mr R. Bernhardt, the President of the Court at the 
time, acting through the Registrar, consulted the Agent of the Government, 
the applicant's lawyer and the Delegate of the Commission on the 
organisation of the written procedure. Pursuant to the order made in 
consequence, the Registrar received the applicant's memorial on 7 July 
1998 and the Government's memorial on 8 July 1998. The Secretary to the 
Commission informed the Registrar that the Delegate would submit his 
observations at the hearing. 

4. After the entry into force of Protocol No. 11 on 1 November 1998 and 
in accordance with the provisions of Article 5 § 5 thereof, the case was 
referred to the Grand Chamber of the Court. The Grand Chamber included ex 
officio Mrs F. Tulkens, the judge elected in respect of Belgium (Article 27 § 2 
of the Convention and Rule 24 § 4 of the Rules of Court), Mr L. Wildhaber, 
the President of the Court, Mrs E. Palm and Mr C.L. Rozakis, the Vice
Presidents of the Court, and Sir Nicolas Bratza and Mr M. Pellonpaa, 
Presidents of Sections (Article 27 § 3 of the Convention and Rule 24 § 3). 
The other members appointed to complete the Grand Chamber were 
Mr B. Conforti, Mr A Pastor Ridruejo, Mr G. Bonello, Mr J. Makarczyk, 
Mr P. Ki.iris, Mr R. Ti.irmen, Mr C. Birsan, Mr M. Fischbach, Mrs H.S. Greve, 
Mr R. Maruste and Mrs S. Botoucharova (Rule 24 § 3 and Rule 100 § 4). 

5. On 12 November 1998 the Commission produced the file on the 
proceedings before it, as requested by the Registrar on the President's 
instructions. 

6. At the Court's invitation (Rule 99), the Commission delegated one of 
its members, Mr E. Bieliiinas, to take part in the proceedings before the 
Grand Chamber. 

7. In accordance with the President's decision, a hearing took place in 
public in the Human Rights Building, Strasbourg, on 25 November 1998. 

Notes by the Registry 
I. Protocol No. 9 came into force on I October 1994 and was repealed by Protocol No. 11. 
2. Rules of Court B, which came into force on 2 October 1994, applied until 31 October 
1998 to all cases concerning States bound by Protocol No. 9. 
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There appeared before the Court: 

(a) for the Government 
Mr J. LATHOUWERS, Deputy Legal Adviser, 

Head of Di vision, Ministry of Justice, 
Ms B. v ANLERBERGHE, of the Brussels Bar, 

(b) for the applicant 
Mr R. VERSTRAETEN, of the Brussels Bar, 

(c) for the Commission 
Mr E. BIELIDNAS, 

133 

Agent, 
Counsel; 

Counsel; 

Delegate. 

The Court heard addresses by Mr Bieliiinas, Mr R. Verstraeten and 
Ms Vanlerberghe. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

8. Nicole Van Geyseghem, a nursery nurse born in 1942, is a Belgian 
citizen. At the time of lodging her application, she was living in Hoeilaart 
(Belgium). 

9. The applicant and four others were prosecuted for importing drugs 
from Brazil on three occasions between 22 June 1986 and 21 March 1987, 
including 2.33 kilograms of cocaine on 20 March 1987, the date on which 
the applicant was arrested. 

A. Proceedings in the Brussels Criminal Court 

10. On 10 December 1992 the Brussels Criminal Court convicted the 
applicant in absentia (she had failed to appear even though she had been 
properly served with a summons) and sentenced her to four years' 
imprisonment and a fine of 180,000 Belgian francs (BEF). The court also 
ordered her immediate arrest on the ground that there was reason to believe 
that she would attempt to evade enforcement of her sentence. 

11. On 26 April 1993 Mrs Van Geyseghem applied to the same court to 
set aside its judgment. 

12. She attended the hearing of her application. On 7 May 1993 the 
Brussels Criminal Court, after adversarial proceedings, sentenced her to 
three years' imprisonment and a fine of BEF 60,000. The court held that 



134 VAN GEYSEGHEM v. BELGIUM JUDGMENT 

there was no need to order the applicant's immediate arrest as there was 
no cause to fear that she would attempt to evade enforcement of her 
sentence. 

13. On 21 May 1993 both the applicant and the prosecution appealed. 

B. Proceedings in the Brussels Court of Appeal 

14. Although the summons to appear had been served on her in 
accordance with the proper procedure, Mrs Van Geyseghem did not attend 
the appeal hearing and neither did a lawyer on her behalf. On 14 June 1993 
the Brussels Court of Appeal, ruling in the applicant's absence, upheld the 
judgment of 7 May 1993 in its entirety. It also ordered the applicant's 
immediate arrest on the ground that there was reason to believe that she 
would attempt to evade enforcement of her sentence in view of its length 
and of the fact that she had failed to appear both at the appeal hearing and at 
the original trial. 

15. On 26 August 1993 the applicant applied to set aside the Court of 
Appeal's judgment. Her application was served on the prosecution by 
means of a bailiffs writ, in which the hearing was set down for 
13 September 1993. 

16. The applicant did not attend the hearing in person. Her counsel, 
Mr Verstraeten, appeared and, relying on Article 185 § 2 of the Code of 
Criminal Procedure (see paragraph 20 below), stated that he was 
representing his client and would be making submissions to the effect that 
the prosecution had become time-barred between the delivery of the Court 
of Appeal's judgment in absentia and the date on which the application to 
set it aside was to be heard by the Court of Appeal. The court refused 
Mrs Van Geyseghem's counsel leave to address it and make submissions on 
his client's behalf. At counsel's request, the following was entered in the 
record of the hearing of 13 September 1993: 

'The Court refuses Mr Rafael Verstraeten, of the Brussels Bar, leave to represent 
the appellant and to make submissions on her behalf to the effect that the prosecution 
is time-barred." 

17. In a judgment of 4 October 1993 the Court of Appeal declared the 
application void on the following grounds: 

"Although the application has been filed in the proper form and within the statutory 
time, the appellant has failed to attend the hearing on the date set by her and has not 
adduced any evidence of force majeure preventing her from attending in person." 

C. Proceedings in the Court of Cassation 

18. The applicant lodged an appeal on points of law against the 
judgment of 4 October 1993. In her pleading she argued that the Court of 
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Appeal's refusal to grant her counsel leave to make submissions on her 
behalf had infringed her defence rights and Article 185 § 2 of the Code of 
Criminal Procedure, which provides that the accused may appear by counsel 
"where the hearing concerns only an objection [or] a matter unconnected 
with the merits of the case ... ". In written submissions of 16 March 1994 
summarising his address, the applicant's counsel referred to the European 
Court's judgment in the Poitrimol v. France case (23 November 1993, 
Series A no. 277-A). 

19. The Court of Cassation dismissed her appeal in a judgment of 4 May 
1994 in the following terms: 

"The appellant submits that her counsel attended the hearing and that the Court of 
Appeal, in refusing him leave to represent her and make submissions on her behalf to 
the effect that the prosecution was time-barred - that is, to raise 'an objection 
unconnected with the merits of the case' - infringed Articles 185, 188 and 211 of the 
Code of Criminal Procedure and the general principle of law which requires that the 
rights of the defence be respected; 

Where a trial or appeal court is dealing with charges which may attract a custodial 
sentence as the principal sentence, paragraph 2 of the above-mentioned Article 185 
allows an accused to appear by counsel only 'where the hearing concerns an objection, 
a matter unconnected with the merits of the case or the civil interests'; 

Within the meaning of that provision, a claim that an action is time-barred is neither 
an objection nor a matter unconnected with the merits; 

The ground of appeal has no basis in law." 

II. RELEVANT DOMESTIC LAW 

20. The relevant Articles of the Code of Criminal Procedure read as 
follows: 

Article 185 

"l. The party claiming civil damages and the party liable to pay such damages shall 
attend the hearing or appear by counsel. 

2. The accused shall attend the hearing. However, the accused may appear by 
counsel in the case of minor offences which do not attract a custodial sentence or 
where the hearing concerns an objection, a matter unconnected with the merits of the 
case or the civil interests. 

The Criminal Court may still grant leave for the accused to appear by counsel where 
he provides evidence that he is unable to attend. 

3. In any event, the Criminal Court may order the accused to attend. No appeal 
shall lie against such a decision. 

The judgment in which the accused is ordered to attend shall be served on the party 
concerned on an application by the prosecution, together with a summons to attend on 
the date determined by the Criminal Court. Where the accused fails to attend, the court 
shall determine the matter in his absence." 
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Article 186 

"If the accused fails to attend the hearing, he shall be tried in his absence." 

Article 187 

"An accused who is convicted in his absence may lodge an application to set aside 
the judgment within fifteen days of the date on which it was served on him." 

Article 188 

"An application to set aside shall automatically be effective as a summons to attend 
the first hearing following the expiry of fifteen days, or three days where the party 
lodging the application is in custody. 

The application shall be void if the party who lodged it fails to attend the hearing. 
Save as hereinafter provided, no appeal by the party who lodged the application to set 
aside shall lie against the Criminal Court's ruling. 

Where appropriate, the court may make an interim award. Such an award shall be 
enforceable notwithstanding an appeal." 

Article 208 

"A judgment on appeal delivered in absentia may be challenged by means of an 
application to set aside made under the same procedure and within the same time
limits as ajudgment delivered in absentia by the Criminal Court. 

The application shall automatically be effective as a summons to attend the first 
hearing following the expiry of fifteen days, or three days where the party lodging the 
application is in custody. 

The application to set aside shall be void if the party who lodged it fails to attend the 
hearing. No appeal by the party who lodged the application shall lie against the Court 
of Appeal's ruling other than an appeal on points of law to the Court of Cassation." 

Article 211 

"The provisions of the preceding Articles which relate to the formalities of judicial 
investigations, the nature of evidence, the form, authenticity and signature of final 
judgments delivered at first instance, orders to pay costs and the penalties applicable 
under those Articles shall also apply to judgments delivered on appeal." 

21. Where an application to set aside has been declared void on the 
ground that the applicant failed to attend the hearing, the judgment which 
records the fact will itself be a judgment given in absentia. If the applicant 
again fails to attend the hearing, a second application by him to set aside will 
be inadmissible, in accordance with the maxim "opposition sur opposition ne 
vaut" (an application to set aside a judgment delivered in absentia on an 
application to set aside an earlier judgment delivered in absentia is 
ineffective). Were the convicted person able to lodge a further application to 
set aside the decision of the court which refused in absentia his application to 
set aside an initial decision also delivered in absentia, he could, by failing to 
attend and lodging one application after another, indefinitely hinder the 
enforcement of any conviction and thus paralyse the administration of justice. 
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PROCEEDINGS BEFORE THE COMMISSION 

22. Mrs Van Geyseghem applied to the Commission on 25 October 1994. 
She complained that she had been denied a fair hearing and that her defence 
rights had been infringed in that, because of her failure to appear, she had 
been unable to be represented by counsel in the Brussels Court of Appeal 
when it had heard her application to set aside her conviction in absentia of 
14 June 1993. She relied on Article 6 §§ 1 and 3 ( c) of the Convention. 

23. The Commission (Second Chamber) declared the application 
(no. 26103/95) admissible on 9 April 1997. In its report of 3 December 
1997 (former Article 31 of the Convention), it expressed the opinion that 
there had been a violation of Article 6 (fourteen votes to one). The full text 
of the Commission's opinion and of the dissenting opinion contained in the 
report is reproduced as an annex to this judgment. 

FINAL SUBMISSIONS TO THE COURT 

24. In their memorial the Government asked the Court to hold that. in 
view of the special features of Belgian law, Article 6 of the Convention had 
not been violated. 

25. Counsel for the applicant asked the Court to 

"(a) hold that Article 6 §§ 1 and 3 (c) of the Convention had been violated; and 

(b) afford the applicant just satisfaction in accordance with Article [ 41] of the 
Convention". 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 6 §§ 1 AND 3 (c) OF THE 
CONVENTION 

26. Mrs Van Geyseghem complained that the Brussels Court of Appeal 
had refused to grant her counsel leave, in her absence, to defend her at the 
hearing of her application to set aside a judgment it had given earlier. She 
alleged a breach of paragraphs 1 and 3 (c) of Article 6 of the Convention, 
which provide: 

"I. In the determination of ... any criminal charge against him, everyone is entitled 
to a fair ... hearing ... by [a] ... tribunal ... 
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3. Everyone charged with a criminal offence has the following minimum rights: 

(c) to defend himself in person or through legal assistance of his own choosing ... ; 

The Government contested that submission; the Commission accepted it. 
27. As the requirements of paragraph 3 of Article 6 are to be seen as 

particular aspects of the right to a fair trial guaranteed by paragraph 1, the 
Court will examine the complaint under both provisions taken together (see, 
among other authorities, the Poitrimol v. France judgment of 23 November 
1993, Series A no. 277-A, p. 13, § 29). 

28. The Court notes at the outset that the issue in the present case is not 
whether a trial in the accused's absence is compatible with Article 6 §§ 1 
and 3 (c); the applicant's complaint was not that the appeal hearing 
of 13 September 1993 (see paragraphs 15-16 above) was held in her 
absence - she had not wished to avail herself of her right to attend - but 
that the Brussels Court of Appeal had decided the case without allowing 
her counsel to defend her and, in particular, make submissions on her 
behalf to the effect that the prosecution was time-barred. Mr Verstraeten, 
the lawyer whom she had instructed to defend her, had attended the 
hearing with the intention of putting her case. He had been prevented from 
doing so. 

29. The Court also notes that since the incident occurred during the 
hearing of her application to set aside an appellate court's judgment, 
Mrs Van Geyseghem had no further opportunity of having arguments of law 
and fact presented at second instance in respect of the charge against her. At 
the time of the hearing in the Brussels Court of Appeal on 13 September 
1993 the applicant was therefore in a situation comparable to the one 
considered by the Court in the Poitrimol v. France case (see the judgment 
cited above, p. 15, § 35) and the Lala and Pelladoah v. the Netherlands cases 
(see thejudgments of22 September 1994, Series A no. 297-A and B, p. 13, 
§ 31, and p. 34, § 38, respectively). 

30. The applicant pointed out, firstly, that in its judgments in the Lala 
and Pelladoah cases the Court had held that the accused's right to be 
defended by counsel was of crucial importance for the fairness of the 
criminal justice system and that this interest should at all events prevail. The 
fact that under Belgian law a person convicted in absentia could apply to 
have a conviction set aside could not justify reaching a different decision 
from the one given by the Court in the above cases. The Court's finding that 
no such remedy existed at the appeal stage in Netherlands law had not been 
decisive. In any event, even if the possibility of applying to set aside a 
conviction were to be regarded as essential for determining whether an 
accused enjoyed the right to be defended, it would not - in the applicant's 
view - be decisive in the instant case, since it was precisely in proceedings 
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to set aside that the Brussels Court of Appeal had refused to allow 
Mr Verstraeten to represent her. 

Secondly, the applicant continued, the mere fact that an accused did not 
appear at trial and exercised the right afforded by the Code of Criminal 
Procedure to apply to set aside a decision given in absentia did not amount 
to an abuse of process. Nor had the courts held in their decisions in her own 
case that her conduct amounted to such an abuse. The functioning of the 
courts was protected from any such attempts at obstruction because Belgian 
law did not permit a second application to set aside (see paragraph 21 
above). 

Lastly, contrary to the Government's assertions, the Court of Appeal, 
which had ruled that the application to set aside was void, could not have 
considered whether the prosecution was time-barred. According to Belgian 
case-law and legal theory, once an application to set aside had been ruled 
invalid, such an issue could not be considered. 

31. The Government submitted that the differences between Netherlands 
and Belgian law justified reaching a different decision from the one given 
by the Court in the Lala and Pelladoah cases cited above. Unlike 
Netherlands law, which did not generally make it compulsory for an 
accused to attend his trial and limited the possibilities of applying to set 
aside decisions delivered in absentia, Belgian law allowed an application to 
be made to set aside any conviction in absentia and required the accused's 
personal attendance, save in cases in which the law allowed representation 
by counsel. The accused's attendance facilitated the proper administration 
of justice, was necessary to protect the interests of victims and witnesses, 
allowed sentences to be adapted to the individual offender and was essential 
if the sentence was to have a deterrent effect. Giving an accused a right to 
evade justice would seriously undermine the authority of the courts. 

In both the aforementioned cases, the Government continued, the Court 
had weighed the importance of an accused's personal attendance against 
that of his being adequately defended and represented by a lawyer. The 
Belgian system struck a proper balance between the various interests 
requiring protection. Mrs Van Geyseghem had had four opportunities of 
submitting her defence. It had depended entirely on her whether she had the 
advantage of adversarial procedure on appeal; but she had repeatedly and 
deliberately obstructed the holding of adversarial proceedings and her 
conduct had amounted to an abuse of process. The right to be defended by 
a lawyer could not be absolute and therefore could not be relied upon if 
the defendant refused to appear on three occasions, as had happened 
in the instant case. In any event, a court giving judgment in absentia was 
under a duty to investigate the case and examine of its own motion all 
possible defences, including those relating to statutory limitation. That 
Mr Verstraeten had been unable to represent his client and make 
submissions to the effect that the prosecution was time-barred had had no 
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effect on the outcome of the proceedings. In conclusion, there had therefore 
been no violation of Article 6 §§ I and 3 (c) of the Convention. 

32. The Commission considered that the particular points put forward by 
the Government were not such as to justify reaching a different conclusion 
from the one adopted by the Court in the Poitrimol, Lala and Pelladoah 
judgments. 

33. The Court points out that in the first of those three cases it held that 
it was of capital importance that a defendant should appear, both because of 
his right to a hearing and because of the need to verify the accuracy of his 
statements and compare them with those of the victim - whose interests 
needed to be protected - and of the witnesses. The legislature accordingly 
had to be able to discourage unjustified absences (see the Poitrimol 
judgment cited above, p. 15, § 35). In the other two cases, it stated however 
that it was also "of crucial importance for the fairness of the criminal justice 
system that the accused be adequately defended, both at first instance and 
on appeal, the more so if, as is the case under Netherlands law, no objection 
may be filed against a default judgment given on appeal" (see the Lala and 
Pelladoah judgments cited above, p. 13, § 33, and pp. 34-35, § 40, 
respectively). The Court added that the latter interest prevailed and that 
consequently the fact that a defendant, in spite of having been properly 
summoned, does not appear, cannot - even in the absence of an excuse -
justify depriving him of his right under Article 6 § 3 of the Convention to be 
defended by counsel (ibid.). It was for the courts to ensure that a trial was 
fair and, accordingly, that counsel who attended trial for the apparent 
purpose of defending the accused in his absence was given the opportunity 
to do so (ibid., p. 14, § 34, and p. 35, § 41 ). 

34. The Court cannot accept the Belgian Government's argument that the 
finding that there was no possibility of applying to set aside a conviction in 
absentia was decisive in the reasoning of the Lala and Pelladoah judgments. 
The clause beginning with the adverbial phrase "the more so" (see paragraph 
33 above) was added as a secondary consideration. On the contrary, the Court 
stated that the interest in being adequately defended prevailed. The right of 
everyone charged with a criminal offence to be effectively defended by a 
lawyer is one of the basic features of a fair trial. An accused does not lose this 
right merely on account of not attending a court hearing. Even if the 
legislature must be able to discourage unjustified absences, it cannot penalise 
them by creating exceptions to the right to legal assistance. The legitimate 
requirement that defendants must attend court hearings can be satisfied by 
means other than deprivation of the right to be defended. The Court notes that 
Article 185 § 3 of the Code of Criminal Procedure (see paragraph 20 above) 
provides that in any event the Criminal Court may order an accused to attend 
and that no appeal lies against such a decision. 

35. The principle established in the Lala and Pelladoah cases applies in 
the instant case. Even if Mrs Van Geyseghem did have several opportunities 



VAN GEYSEGHEM v. BELGIUM JUDGMENT 141 

of defending herself, it was the Brussels Court of Appeal's duty to allow her 
counsel - who attended the hearing - to defend her, even in her absence. 
That was particularly true in this case since the defence which 
Mr Verstraeten intended to put forward concerned a point of Jaw (see 
paragraph 16 above). Mr Verstraeten intended to plead statutory limitation, 
an issue which the Court has described as crucial (see the Artico v. Italy 
judgment of 13 May 1980, Series A no. 37, p. 17, § 34 ). Even if, as the 
Government maintained, the Court of Appeal must have examined of its 
own motion the issue of statutory limitation, the fact remains that counsel's 
assistance is indispensable for resolving conflicts and his role is necessary 
in order for the rights of the defence to be exercised. Furthermore, it does 
not appear from the judgment of 4 October 1993 (see paragraph 17 above) 
that any ruling was given on the issue. 

36. In conclusion, there has been a violation of Article 6 § 1 taken 
together with Article 6 § 3 ( c) of the Convention. 

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION 

37. Article 41 of the Convention provides: 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party . ., 

A. Damage 

38. Mrs Van Geyseghem claimed 4,332,000 Belgian francs (BEF) in 
compensation for the pecuniary damage arising from the loss of her position 
as a nursery nurse and from having to live abroad in order to retain her 
freedom to come and go and thus avoid the consequences of the violation of 
the Convention. She also claimed BEF 2,000,000 for non-pecuniary damage 
arising from 

(a) being unable to defend herself in the courts and justify herself in 
society's eyes; 

(b) suffering social obloquy following her conviction; 
(c) having to cease her social activities in Belgium; 
(d) being unable to lead a regular family and private life, given the 

geographical distance separating her from her family and friends; and 
(e) being in permanent fear of arrest and extradition to Belgium. 
39. The Government submitted that there was no causal link between 

the alleged violation and the pecuniary damage allegedly sustained. In any 
event, the expenses incurred as a result of the applicant's absconding should 
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not be taken into account. The Convention did not confer a right to evade 
justice. 

40. Like the Delegate of the Commission, the Court considers that it 
cannot speculate as to the conclusion the Court of Appeal would have 
reached if it had granted the applicant leave to appear by counsel. 
Furthermore, no causal link has been established between the violation of 
the Convention found in this case and the various heads of the alleged 
pecuniary damage (due, in part, to the applicant's absconding). The claims 
under this head must therefore be dismissed. 

As regards the alleged non-pecuniary damage, the Court considers that it 
has been sufficiently compensated by the finding of a violation of Article 6. 

B. Additional claim 

41. The applicant requested an undertaking from the Belgian State not to 
enforce the sentence passed on her by the Brussels Court of Appeal. A 
pardon could discharge the sentence, while maintaining the conviction. 

42. The Court points out that the Convention does not give it jurisdiction 
to require any such undertaking from the Belgian State. 

C. Costs and expenses 

43. Mrs Van Geyseghem claimed the following amounts in respect of 
costs and expenses: 

(a) BEF 312,781 for the proceedings in the Court of Appeal to set aside 
its earlier judgment, the proceedings in the Court of Cassation and the 
proceedings before the Commission; and 

(b) BEF 100,000 for her legal assistance before the Court. 
44. The Government did not express a view. The Delegate of the 

Commission wished to leave the matter to the Court's discretion. 
45. If the Court finds that there has been a violation of the Convention, 

it may award the applicant not only the costs and expenses incurred before 
the Strasbourg institutions, but also those incurred in the national courts 
for the prevention or redress of the violation (see, among other authorities, 
the Hertel v. Switzerland judgment of 25 August 1998, Reports of 
Judgments and Decisions 1998-VI, p. 2334, § 63 ). In the instant case the 
Court finds that the applicant did not incur such costs and expenses in the 
Court of Appeal. That part of her claim must therefore be dismissed. 
However, Mrs Van Geyseghem is entitled to seek payment of the costs 
and expenses of the proceedings in the Court of Cassation in addition to 
those of the proceedings before the Commission and the Court. Under 
those heads the Court, making its assessment on an equitable basis 
in the light of the information before it, awards Mrs Van Geyseghem 
BEF 300,000. 
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D. Default interest 

46. According to the information available to the Court, the statutory 
rate of interest applicable in Belgium at the date of adoption of the present 
judgment is 7% per annum. 

FOR THESE REASONS, THE COURT 

1. Holds by sixteen votes to one that there has been a breach of Article 6 
§§ 1 and 3 (c) of the Convention; 

2. Holds unanimously that the present judgment constitutes in itself 
sufficient just satisfaction for any non-pecuniary damage suffered; 

3. Holds unanimously that the respondent State is to pay the applicant, 
within three months, 300,000 (three hundred thousand) Belgian francs 
for costs and expenses, on which sum simple interest at an annual rate of 
7% shall be payable from the expiry of the above-mentioned three 
months until settlement; 

4. Dismisses unanimously the remainder of the claim for just satisfaction. 

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 21January1999. 

Michele DE SALVIA 
Registrar 

Luzius WILDHABER 
President 

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rules of Court, the following separate opinions are annexed to this 
judgment: 

(a) joint concurring opinion of Mr Wildhaber, Mrs Palm, Mr Rozakis, 
Mr Ttirmen and Mr Birsan; 

(b) concurring opinion of Mr Bonello; 
(c) dissenting opinion of Mr Pellonpaa. 

L.W. 
M. deS. 
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JOINT CONCURRING OPINION OF JUDGES WILDHABER, 
PALM, ROZAKIS, TURMEN AND BIRSAN 

We voted in favour of a violation of Article 6 § 1 combined with 
Article 6 § 3 (c) of the Convention in this case because we believe that the 
Brussels Court of Appeal did not allow the applicant to be represented by a 
lawyer before that court on a matter where a point of law was at issue and 
where the presence of a lawyer was more indispensable than the presence of 
the accused person herself. 

To our minds, that was the only issue in this case that raised a problem of 
conformity of the national proceedings with the requirements of Article 6 
and we are not therefore prepared to accept the more general approach 
which transpires from paragraph 34 of the Court's judgment, where it is 
implied that Article 6 may allow an accused person to be absent if he or she 
is duly represented by a lawyer during criminal proceedings. 

We think that such a conclusion is unwarranted for all those cases where 
the presence of an accused person is necessary for the good administration 
of criminal justice. 
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CONCURRING OPINION OF JUDGE BONELLO 

I voted with the majority for a finding of violation of Article 6, but 
reached that conclusion via a more radical approach. 

The point of departure of this opinion is that the presence of a defendant 
du1ing his trial is basically his right, not his obligation 1• In this case, as in its 
previous case-law, the Court has presided over a cheerless metamorphosis 
of a fundamental right into a crushing duty2

. What the Convention sets forth 
as the accused's privilege has been alchemised into a debt due by the 
defendant to the State. With the baneful consequence that an accused may 
be denuded of his defence if he chooses to exercise his privilege not to 
attend his trial or appeal. 

Article 6 § 3 (c) heralds the fundamental right of the accused "to defend 
himself in person or through legal assistance of his own choosing". The 
Convention offers a choice to the person accused: to secure his defence 
either in person or through legal support. The Belgian system has erased this 
choice. On appeal, the defendant must defend himself in tandem with his 
lawyer, or not defend himself at all. That system has hijacked from the 
defendant the options which the Convention devolves exclusively on him. 
The State acts as the prosecutor of the defendant, and also believes itself to 
be the sole arbiter of his choice of defence. 

Article 6 § 3 (c) is meant to bestow on the defendant an alternative 
between two possible courses, both tending to maximise his best defence 
(and the promotion of the accused's "best defence" is an imperative 
constituent of the right to a fair hearing). He may opt to exercise that right 
either by appearing in court or by not appearing; in the first alternative, he 
may elect to conduct his own defence, or engage the services of a 
professional lawyer. In the second, the Convention allows his defence to be 
undertaken by a lawyer of his choice. 

The Belgian Court of Appeal, in a pleading meant essentially to 
scrutinise a technical dispute (time-bar of the criminal action), refused the 
guiding hand of a professional lawyer, for the sole reason that the applicant 
had not attended the hearing. It rejected the profitable and the constructive, 
because of the absence of the unhelpful and the superfluous. 

I enquire if the interests of a fair hearing would have been better served 
by allowing the applicant's lawyer to plead his brief, or, as happened in this 
case, by dismissing the appeal without any hearing at all. I have but little 
doubt that, discharging the appeal without any hearing was massively more 

1. See the opinion of the Commission in the case of Colozza and Rubinat v. Italy, 
appended to the judgments of 12 February 1985, Series A no. 89, p. 29, § 118, and the 
Ekbatani v. Sweden judgment of 26 May 1988, Series A no. 134, p. 12, § 25. 
2. Notably in the Poitrimol, Lala and Pelladoah judgments referred to by the Court. 
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destructive to the well-being of a fair trial than hearing pleadings in the 
absence of the accused. I am puzzled and disturbed by an appeal system 
that, in substance, endures convictions to stand in absentia, but proscribes 
defence or acquittals in absentia. The weighting against the defendant 
appears manifestly too overbearing. That system allows a lot to the 
ddendant, except a defence. 

It is not questioned that the presence of the accused at his trial can be 
advantageous to the administration of justice. The arguments favouring the 
defendant's presence have been skilfully expounded in the Government's 
memorial, and I am sensitive to most of them1

. One decisive consideration 
which the Government's inventory however disregards is that, even if 
present, the defendant has an inalienable right to silence. For the purpose of 
generating those benefits to the administration of justice listed by the 
Government, a mute defendant is almost as productive as an absent 
defendant. 

This does not minimise the utility of the accused's presence at his trial 
for the proper administration of justice, or challenge that it should be 
encouraged. What should be discouraged is the transfiguration of a privilege 
of the defendant into an onerous responsibility, which divests him of his 
right of defence should he choose not to exercise his fundamental right to 
attend. 

I part with the majority where it advocates a case-by-case approach, in 
which a balancing of interests between the rights of the defendant and those 
of the administration of justice is called for, according to the particular 
circumstances of each case. 

In my view, balancing the discordant interests of the individual and those 
of society is crucial in the application of various other provisions of the 
Convention, where the text itself explicitly demands such balancing2

. In the 
fundamental right to be present at the trial, Article 6 § 3 (c) posits no such 
balancing, and any excursion into that equilibrating exercise would be both 
amiss and inadmissible. At best, balancing is subjective and therefore 
arbitrary. In this case it is also clearly ultra vires. I am generally unhappy 
with the doctrine of "implied limitations" of fundamental rights, and, in any 
case, I do not read any convincing "implied limitations" on the exercise of 
this particular right. 

The right of the defendant to be absent from his trial corresponds quite 
closely to his right to silence. If, in the name of the acknowledged benefits 
to the administration of justice, the accused's presence at his trial were to be 
considered a prerequisite to any defence, substantially the same arguments 

I. Paragraphs 21 to 25. 
2. For example, Articles 8 § 2, 9 § 2, 10 § 2, 11 § 2. 
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could coerce him into renouncing his right to silence - in deference to those 
same interests of the administration of justice. 

In practice, I cannot foresee any case where, in a search for equilibrium 
between society's interests and this particular fundamental right of the 
accused (even were any balancing legitimate), the latter should ever 
succumb to the former. And I see no utility in what are essentially specious 
distinctions between the accused's absence in cases at first instance, and on 
appeal; nor in distinguishing appeals on facts from appeals on law. 

The Court, I believe, should have professed this forthrightly, pre-empting 
the possibility of future balancing exercises which may lead to findings in 
which the defendant's right to be present at his trial becomes his tombstone. 
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DISSENTING OPINION OF JUDGE PELLONPAA 

I voted against finding a violation of Article 6 in the present case. 
I admit that the Brussels Court of Appeal's decision of 13 Sep

tember 1993 to refuse the applicant's counsel leave to represent her 
may at first sight appear problematic from the point of view of Article 6 
§ 3 (c). 

That decision, however, should not be looked at in isolation, without 
regard to the proceedings as a whole and the purpose and function of the 
guarantees enumerated in paragraph 3 of Article 6. 

As stated by the (former) Court in the Artico v. Italy judgment of 13 May 
I 980, Series A no. 37, p. 15, § 32, the various rights guaranteed in 
paragraph 3 are "specific applications of the general principle stated in 
paragraph I of the Article", with the consequence that "[w]hen compliance 
with paragraph 3 is being reviewed, its basic purpose must not be forgotten 
nor must it be severed from its roots". Or, to quote the European 
Commission of Human Rights, the guarantees of Article 6 § 3 are "not an 
aim in themselves, and they must accordingly be interpreted in the light of 
the function which they have in the overall context of the proceedings" 
(Can v. Austria judgment of 30 September 1985, Series A no. 96, opinion of 
the Commission, p. 15). Sometimes a broad interpretation of paragraph 3 
may be called for, if that is required in order to guarantee the fairness of the 
proceedings as a whole. Sometimes, however, it is not necessary to read into 
the specific provisions of paragraph 3 more than the words indicate, if a 
literal interpretation is sufficient from the point of view of the overall 
fairness of the proceedings. 

In assessing this overall fairness, one should not lose sight of 
considerations concerning the general function of criminal law and 
proceedings and the role of the various participants, including the accused, 
in such proceedings. The respondent Government advanced a number 
of reasons (see paragraph 31 of the judgment) which justify a system 
in which a person accused of serious offences is obliged to appear 
personally before the court. That not all the reasons are present in a 
particular case is not necessarily decisive for the assessment of the case 
under Article 6. As a general rule, such a system and the application of it 
are acceptable as long as the Convention does not guarantee as a human 
right an accused's right to be absent from criminal proceedings against 
him or her. Correspondingly, as was stated in the Poitrimol case, "the 
legislature must ... be able to discourage unjustified absences" (see the 
Poitrimol v. France judgment of 23 November I 993, Series A no. 277-A, 
p. 15, § 35). 

Where this legitimate policy of discouraging unjustified absences is 
pursued, the rights of the defence must of course be taken into account. 
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Even so, the position of the accused cannot be a consideration that 
unconditionally overrides all the other interests involved. In my view, this 
should be taken into account also in the interpretation of the specific 
guarantees contained in Article 6 § 3. 

If the proceedings against the applicant are assessed against this 
background, the first impression is that they were, as a whole, prima 
facie fair. After having been convicted in absentia on 10 December 1992, 
the applicant applied to set aside the conviction. This led to new first
instance proceedings conducted in the applicant's presence and to a 
reduction of her sentence in the judgment of7 May 1993. As this remained 
the final judgment, her sentence to three years' imprisonment and fines 
resulted from fully adversarial first-instance proceedings. This is one -
though not a decisive - difference between the present case and the 
Poitrimol case cited above and the cases of Lala v. the Netherlands and 
Pelladoah v. the Netherlands (judgments of 22 September 1994, Series A 
no. 297-A and B). 

Furthermore, the applicant had the possibility of appealing and she 
did appeal. As the applicant did not appear before the Court of Appeal, 
the court, in her absence, upheld the judgment of 7 May 1993. Unlike 
the situation in the cases just mentioned, the applicant also had a 
remedy against this judgment in absentia in that she could ask for it 
to be set aside. This she did. Again she did not appear before the court, 
nor did she adduce any evidence of reasons preventing her from 
attending in person. The question is whether in these circumstances 
the refusal of the Court of Appeal to grant the applicant's counsel, 
who appeared before the court, leave to represent her amounts to a 
violation of Article 6 § 3 (c) read in conjunction with paragraph 1 of 
that Article. 

In this respect it is of importance that even at the appeal level the 
applicant had two possibilities of presenting her case. By being present, as 
required by Belgian law, on one of the two occasions, she would have 
been able to enjoy the right to be assisted in accordance with Article 6 § 3 
(c). She would also have had the possibility of being granted that right if 
she had adduced evidence of force majeure preventing her from attending 
in person. The applicant, however, is in effect claiming on the basis of the 
Convention not just a right to be assisted but rather a right to be absent 
from criminal proceedings and the corollary right to be defended in such 
proceedings by a representative. Although in specific circumstances 
fairness requires that such representation be allowed, as a general rule 
neither Article 6 § 3 (c) (which refers to "assistance") nor any other 
provision of the Convention guarantees such a right. In view of this and of 
the fact that the Belgian system afforded the applicant ample opportunity 
to enjoy all the benefits of Article 6, I conclude that the system as applied 
in her case did not violate that Article. 
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I voted in favour of the conclusion that the judgment constitutes in itself 
just satisfaction for the claim based on alleged non-pecuniary damage. The 
reason for that vote was that, in accordance with my earlier conclusion, I do 
not consider that there has been any non-pecuniary damage. I also voted 
with the majority as regards the award for costs and expenses. Since the 
majority has found a violation, I consider it proper that the applicant should 
be compensated for her legal expenses. 
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ANNEX 

OPINION OF THE EUROPEAN COMMISSION 
OF HUMAN RIGHTS' 

(as expressed in the Commission's report2 of 3 December 1997) 

[The Commission was composed as follows: 

Mrs G.H. THUNE, President 
of the Second Chamber, 

Mr J.-C. GEUS, 
Mr GAUKUR JORUNDSSON, 
Mr A~. G6ZOBOYOK, 
Mr J.-C. SOYER, 
Mr H. DANELIUS, 
Mr F. MARTINEZ, 
Mr M.A. NOWICKI, 
Mr I. CABRAL BARRETO, 
Mr J. MUCHA, 
Mr D. SvABY, 
Mr P. LORENZEN, 
Mr E. BIELIUNAS, 
Mr E.A. ALKEMA, 
Mr A. ARABADJIEV, 

and Mrs M.-T. SCHOEPFER, Secretary 
to the Second Chamber.] 

1. Translation; original French. 
2. The opinion contains some references to previous paragraphs of the Commission's 
report. The full text of the report may be obtained from the Registry of the Court. 
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A. Complaint declared admissible 

26. The Commission has declared admissible the applicant's complaint 
that she was denied a fair hearing and deprived of her rights of defence in so 
far as she was unable, on grounds of her absence, to appear through counsel 
in the context of her application to set aside her conviction in absentia of 
14 June 1993. 

B. Point at issue 

27. The only point at issue is whether the Court of Appeal's refusal to 
grant the applicant's counsel leave to represent her and make submissions 
on her behalf, on the ground that she had failed to attend the examination of 
her application, constitutes a violation of Article 6 §§ 1 and 3 (c) of the 
Convention. 

C. As regards Article 6 of the Convention 

28. Article 6 of the Convention provides: 

"l. In the determination of ... any criminal charge against him, everyone is entitled 
to a fair and public hearing within a reasonable time by an independent and impartial 
tribunal established by law ... 

3. Everyone charged with a criminal offence has the following minimum rights: 

(c) to defend himself in person or through legal assistance of his own choosing ... " 

29. The respondent Government submit that, unlike Netherlands law, 
which generally does not require an accused to attend the hearing and makes 
only limited provision for an application to set aside decisions delivered in 
absentia, Belgian law does generally require an accused to attend the hear
ing and makes provision for the accused to apply to set aside any conviction 
pronounced in absentia. It is for the trial court to determine whether the 
accused is unable to attend the hearing and no appeal lies against its deci
sion on this point. The courts have put a broad construction on this concept 
since it has been extended to imprisonment, sickness or an inability to travel 
and even to a business trip or the obligation to sit an exam. Furthermore, 
absence cannot be interpreted as a presumption of guilt and the court must 
ensure that an absent accused's interests are respected. 

30. The Government recall that the European Court weighs up the im
portance of an accused's appearing in person and the importance of the fact 
that the accused be adequately defended and legally represented. According 
to the Court, a reasonable balance should be sought between those two 
interests. The Court has held that to penalise the accu.sed by denying him 
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any opportunity to defend himself is disproportionate where he has been 
unable to present his defence for a second time, for example by filing an 
objection (see Eur. Court HR, Poitrimol v. France judgment of 
23 November 1993, Series A no. 277-A, p. 15, § 35; Lala v. the Netherlands 
judgment of 22 September 1994, Series A no. 297-A, p. 13, § 33; Pelladoah 
v. the Netherlands judgment of 22 September 1994, Series A no. 297-B, 
pp. 34-35, § 40). 

31. The Government consider that this penalty is not disproportionate 
where the accused is entitled to apply to set aside judgments delivered both 
at first instance and on appeal. In this case, the applicant failed to attend the 
hearing at first instance and applied to set aside the judgment delivered in 
her absence. Furthermore, she appealed against the criminal court's deci
sion. After being convicted in her absence, she applied to set aside the Court 
of Appeal's judgment. The applicant therefore had four opportunities to 
submit her defence. However, she chose of her own volition not to make use 
of those opportunities. The Government stress that Article 6 of the Conven
tion does not include a right for any accused to evade justice and recall the 
Court's ruling that "it is of capital importance that the accused should at
tend, both because of his right to a hearing and because of the need to verify 
the accuracy of his statements and compare them with those of his victim 
- whose interests need to be protected - and of the witnesses. The legisla
ture must accordingly be able to discourage unjustified absences" (see the 
Poitrimol judgment, op. cit., p. 15, § 35). 

32. The Government conclude that the right to appear through counsel 
cannot be absolute and cannot therefore exist where the accused refuses to 
appear on three occasions, as in the present case. 

33. The applicant submits that the mere fact that in Belgium an accused 
convicted in absentia can, in theory, apply to have the judgment set aside 
cannot justify a different conclusion from those adopted by the European 
Court in the above-mentioned Poitrimol, Lala and Pelladoah cases. 

34. The applicant stresses that the European Court has clearly indicated 
that the right to have legal assistance is crucial for the fairness of the crimi
nal justice system and that this right must in any event prevail. It is as a 
subsidiary consideration that the court has found that such is a fortiori the 
case where no appeal lies against decisions delivered on appeal in absentia. 
The finding that the accused had no opportunity to apply to set aside a 
conviction in absentia was not therefore decisive in the reasoning in the 
Lala and Pelladoah judgments. 

35. The applicant adds that, even if the existence or lack of a procedure 
in the relevant domestic systems to set aside a judgment delivered in absen
tia were to be considered decisive in assessing the importance of the ac
cused's right to be assisted by counsel, that aspect could not prevent the 
Court from finding that there has been a violation of the Convention in the 
present case in so far as the only remaining opportunity for her to make 
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submissions on the merits of the charges against her was before the Court of 
Appeal. In the circumstances, she concludes that depriving her of her right 
to legal assistance was in any event disproportionate. 

36. The Commission recalls that the requirements of paragraph 3 of Art
icle 6 are specific aspects of the right to a fair trial set forth in paragraph 1 
(see, inter alia, Eur. Court HR, Artner v. Austria judgment of 28 August 
1992, Series A no. 242-A, p. 10, § 19) and must be interpreted in the light of 
the general concept of a fair trial, their intrinsic aim being to ensure, or help 
to ensure, the fairness of the proceedings. 

37. The Commission notes that Belgian legislation provides that an ac
cused who does not attend his trial loses the right to legal assistance. In its 
above-mentioned Poitrimol and Pelladoah judgments, the European Court 
held that such a situation infringed Article 6 § 1 of the Convention, taken 
together with Article 6 § 3 (c). The Government explain, however, that 
unlike Netherlands law (and the specific situation at issue in the Poitrimol 
case), Belgian law generally requires the accused to attend the hearing, but 
provides that he may apply to set aside any conviction delivered in absentia. 
The Commission's task is therefore to determine whether these particular 
circumstances are such as to justify a different conclusion from that reached 
by the Court in its Poitrimol and Pelladoah judgments. 

38. The Commission recalls that in the Lala case (Lala judgment, 
op. cit., p. 13, §§ 33-34), the Court held as follows: 

"In the interests of a fair and just criminal process it is of capital importance that the 
accused should appear at his trial. As a general rule, this is equally true for an appeal 
by way of rehearing. However, it is also of crucial importance for the fairness of the 
criminal justice system that the accused be adequately defended, both at first instance 
and on appeal, the more so if, as is the case under Netherlands law, no objection may 
be filed against a default judgment given on appeal. 

In the Court's view, the latter interest prevails. Consequently, the fact that the de
fendant, in spite of having been properly summoned, does not appear, cannot - even in 
the absence of an excuse - justify depriving him of his right under Article 6 § 3 of the 
Convention . 

... It is for the courts to ensure that a trial is fair and, accordingly, that counsel who 
attends trial for the apparent purpose of defending the accused in his absence, is given 
the opportunity to do so." 

39. Having regard to these considerations, the Commission considers 
that the particular aspects raised by the Government are not such as to jus
tify a different conclusion from those reached by the European Court in the 
above-mentioned Poitrimol, Lala and Pelladoah cases. 

40. The Commission is therefore of the opinion that the Court of Ap
peal's refusal to allow the applicant's counsel to represent her and make 
submissions on her behalf on the ground that she had failed to attend the 
hearing to examine her application constitutes a violation of Article 6 §§ 1 
and 3 ( c) of the Convention. 
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Conclusion 

41. The Commission concludes, by fourteen votes to one, that there has 
in the present case been a violation of Article 6 of the Convention. 

M.-T. SCHOEPFER 

Secretary 
to the Second Chamber 

G.H. THUNE 

President 
of the Second Chamber 
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DISSENTING OPINION OF Mr ALKEMA 

I have voted against the finding of a violation of Article 6 § 3 (c), which 
provision enshrines the right to defend oneself through a lawyer. My dissent 
should nevertheless not be interpreted as a failure on my part to appreciate 
the importance attached to this right by the Court in its judgments in the 
cases of Poitrimol v. France of 23 November 1993 (Series A no. 277-A), 
Lala v. the Netherlands and Pelladoah v. the Netherlands (Series A 
nos. 297-A and 297-B). Indeed, it is of crucial importance that the accused 
be adequately defended even in his absence, the more so if - as in the pres
ent case - the defence was limited to points of law. 

The reason for this dissent is not so much that Belgian law as constantly 
applied by the courts excludes legal counsel from pleading when a con
victed person opposes a judicial decision taken in absentia for the second 
time (see paragraph 25 of the report); a practice, moreover, of which the 
applicant through her legal assistance could and should have been well 
aware. Decisive for my opinion is rather the rationale underlying the above
mentioned rule of Belgian law: repetitious and deliberate obstruction of a 
trial inter partes after having been absent in two instances and after having 
already used a remedy against a verdict rendered in absentia once before, 
plainly constitutes abuse. This is precisely what distinguishes the present 
case from the three judgments of the Court mentioned above. In those cases 
the accused by being absent could only remedy the verdict rendered in 
absentia by lodging an appeal and, in doing so, they had to give up one of 
the two instances ordinarily available to deal not only with the law but also 
with the facts of their case (see Article 2 of Protocol No. 7 to the Conven
tion to which Belgium is not a Party). 

The Court held in its Poitrimol judgment (p. 15, § 35), "The legislature 
must ... be able to discourage unjustified absences", but it deemed it un
necessary to decide "whether it is permissible in principle to punish such 
absences by ign01ing the right to legal assistance". To justify the latter 
course of action the individual's interests have to be weighed against the 
general interest. On the one hand the applicant had the opportunity of hav
ing arguments of law and fact presented at first instance but chose not to 
avail herself of it at the second instance. On the other hand it seems only 
reasonable and in line with the Convention's spirit and wording - notably 
Article 17 - to seek to protect a judicial organisation against frivolous ac
tions and obstruction in order to ensure its proper functioning. On balance 
it must be concluded that the suppression in Belgian law of the 1ight to 
defend oneself in absentia through a lawyer was not disproportionate in the 
present case. 
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SOMMAIRE1 

Refus d'une cour d'appel d'autoriser la representation en cas de non
comparution 

Article 6 §§ 1 et 3 c) 

?races equitable - Procedure penale - Droits de la defense - Egalite des armes -
Se defendre avec /'assistance d'un defenseur - Defaut de comparution - Refus 
d'une cour d'appel d'autoriser la representation en cas de non-comparution 

* 
* * 

La requerante, poursuivie penalement pour importation de stupefiants, s'abstint de 
comparaltre devant la juridiction du premier degre appelee a statuer sur son cas et 
fut condamnee par defaut. Ayant fait opposition du jugement, elle comparut a 
!'audience au cours de laquelle son recours fut examine, et le tribunal, statuant 
contradictoirement, allegea la peine qui Jui avail ete infligee. La requerante 
interjeta appel de ce jugement, ne se presenta pas ni ne demanda a etre representee 
devant la cour d'appel mais fit opposition de l'arret rendu, par defaut, par cette 
derniere. Son avocat comparut seul !ors de !'audience qui se tint sur opposition et 
se vit refuser la possibilite de deposer des conclusions relatives a la prescription de 
!'action publique. En outre, !'opposition fut declaree nulle et non avenue par la 
cour d'appel, au motif que la requerante n'avait fait etat d'aucun cas de force 
majeure susceptible de justifier sa non-comparution. Statuant sur le pourvoi de la 
requerante, la Cour de cassation considera que le code d'instruction criminelle ne 
permettait aux prevenus de se faire representer par un avocat qu'a !'occasion des 
seuls debats portant sur une exception ou sur un incident etranger au fond, qu 'un 
debat relatif a la prescription de I' action publique ne revetait pas ce caractere et 
rejeta le pourvoi. 

Article 6 § 1 combine avec !'article 6 § 3 c) : la Cour n'est pas amenee a se 
prononcer sur la possibilite d'etre juge in abstentia mais sur le fait que l'avocat de 
la requerante n'a pas ete autorise a defendre celle-ci en son absence et, en 
particulier, a deposer des conclusions. Ce refus etant intervenu au stade de l' appel, 
ii a eu pour effet de priver la requerante d'un reexamen, portant aussi bien sur Jes 
faits que sur le droit, du bien-fonde des charges retenues contre elle. S'il est 
legitime pour le legislateur de decourager les abstentions injustifiees, ce ne peut 
etre au detriment du droit a !'assistance d'un defenseur. En effet, le droit a 
beneficier d'une defense effective est une composante si primordiale du droit a un 
proces equitable qu'un prevenu ne peut en etre prive du seul fait de sa non
comparution. En outre, Jes conclusions redigees par le conseil de la requerante 

1. Redige par le greffe, ii ne lie pas la Cour. 
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portaient sur une question que la Cour considere comme cruciale, a savoir la 
prescription de !'action publique. 
Conclusion : violation (seize voix contre une). 
Article 41 : la Cour ne saurait speculer sur les conclusions auxquelles la cour 
d'appel serait parvenue au terme d'une procedure Conforme a la Convention. Par 
ailleurs, le lien de causalite entre la violation constatee et le prejudice materiel 
allegue n'est pas demontre. Le constat de violation suffit a compenser le prejudice 
moral pretendument subi (unanimite). La Cour accorde des frais et depens. 

Jurisprudence citee par la Cour 

Artico c. Italie, arret du 13 mai 1980, serie A n° 37 
Poitrimol c. France, arret du 23 novembre 1993, sene A n° 277-A 
Lala c. Pays-Bas, arret du 22 septembre 1994, serie A n° 297-A 
Pelladoah c. Pays-Bas, arret du 22 septembre 1994, serie A n° 297-B 
Hertel c. Suisse, arret du 25 aot1t 1998, Recueil des arrets et decisions 1998-VI 
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En l'affaire Van Geyseghem c. Belgique, 
La Cour europeenne des Droits de !'Homme, constituee, conformement a 

!'article 27 de la Convention de sauvegarde des Droits de l'Homme et des 
Libertes fondamentales («la Convention »), telle qu 'amendee par le Proto
cole n° 11 1

, et aux clauses pertinentes de son reglement2
, en une Grande 

Chambre composee des juges dont le nom suit : 
M. L. WILDHABER, president, 
Mme E. PALM, 
M. C.L. ROZAKIS, 
Sir Nicolas BRATZA, 
MM. M. PELLONPAA, 

B. CO FORTI, 
A. PASTOR RIDRUEJO, 
G. BONELLO, 
J. MAKARCZYK, 
P. KORIS , 
R. TDRMEN, 

Mme F. TULKENS, 
MM. C. BiRSAN, 

M. FISCHBACH, 
Mme H.S. GREVE, 
M. R. MARUSTE, 
M"'e S. BOTOUCHAROVA, 

ainsi que de M. M. DE SALVIA, greffier, 
Apres en avoir delibere en chambre du conseil les 25 novembre 1998 et 

14 janvier 1999, 
Rend l'arret que voici, adopte a cette derniere date: 

PROCEDURE 

l. L'affaire a ete deferee a la Cour, telle qu 'etablie en vertu de l'ancien 
article 19 de la Convention3

, le 9 avril 1998 par le gouvemement beige (« le 
Gouvemement »), puis le 10 avril 1998 par Mme Nicole Van Geyseghem, de 
nationalite beige (« la requerante »), dans le delai de trois mois qu 'ouvraient 
les anciens articles 32 § I et 47 de la Convention . A son origine se trouve 
une requete (n° 26103/95) dirigee contre le Royaume de Belgique et dont 
Mme Van Geyseghem avait saisi la Commission europeenne des Droits 
de !'Homme ( « la Commiss ion ») le 25 octobre 1994 en vertu de l' ancien 
article 25. 

Notes du grejfe 
1-2. Entre en vigueur le I er novembre 1998. 
3. Depuis l' entree en vigueur du Protocole n° 11 , qui a amende cette disposition, la Cour 
fonctionne de maniere permanente. 
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La requete du Gouvemement renvoie aux anciens articles 44 et 48, celle 
de la requerante a l'ancien article 48 tel que modifie par le Protocole n° 9 1 

que la Belgique avait ratifie. Elles ont pour objet d'obtenir une decision sur 
le point de savoir si les faits de la cause revelent un manquement de I'Etat 
defendeur aux exigences de !'article 6 §§ 1 et 3 c) de la Convention. 

2. Le 28 avril 1998, la requerante a designe son conseil (article 31 du re
glement B)2

• 

3. En sa qualite de president de la chambre initialement constituee (an
cien mticle 43 de la Convention et article 21 du reglement B) pour connaitre 
notamment des questions de procedure pouvant se poser avant l'entree en 
vigueur du Protocole n° 11, M. R. Bernhardt, president de la Cour a 
l'epoque, a consulte, par l'intermediaire du greffier, !'agent du Gouverne
ment, le conseil de la requerante et le delegue de la Commission au sujet de 
I' organisation de la procedure ecrite. Conformement a I' ordonnance rendue 
en consequence, le greffier a re~u les memoires de la requerante et du Gou
vemement Jes 7 et 8 juillet 1998 respectivement. Le secretaire de la Com
mission a informe le greffier que le delegue s'exprimerait a I' audience. 

4. A la suite de l'entree en vigueur du Protocole n° 11 le 1 er novembre 
1998, et conformement a !'article 5 § 5 dudit Protocole, l'examen de 
l'affaire a ete confie a la Grande Chambre de la Cour. Cette Grande Chambre 
comprenait de plein droit Mme F. Tulkens, juge elu au titre de la Belgique 
(articles 27 § 2 de la Convention et 24 § 4 du reglement), M. L. Wildhaber, 
president de la Cour, M 111

e E. Palm et M. C.L. Rozakis, vice-presidents de la 
Cour, ainsi que Sir Nicolas Bratza et M. M. Pellonpaa, presidents de section 
(articles 27 § 3 de la Convention et 24 § 3 du reglement). Ont en outre ete 
designes pour completer la Grande Chambre : M. B. Conforti, M. A. Pastor 
Ridruejo, M. G. Bonello, M. J. Makarczyk, M. P. Kiiris, M. R. Ttirmen, 
M. C. Birsan, M. M. Fischbach, Mme H. S. Greve, M. R. Maruste et 
Mme S. Botoucharova (articles 24 § 3 et 100 § 4 du reglement). 

5. Le 12 novembre 1998, la Commission a produit le dossier de la pro
cedure suivie devant elle ; le greffier l'y avait invitee sur Jes instructions du 
president. 

6. A !'invitation de la Cour (article 99 du reglement), la Commission a 
delegue l'un de ses membres, M. E. Bieliiinas, pour participer a la procedure 
devant la Grande Chambre. 

7. Ainsi qu'en avait decide le president, une audience s'est deroulee en 
public le 25 novembre 1998, au Palais des Droits de !'Homme a Strasbourg. 

Notes du greffe 
1. Entre en vigueur le I er octobre 1994, le Protocole n ° 9 a ete abroge par le Proto
cole n° 11. 
2. Le reglement B, entre en vigueur le 2 octobre 1994, s ·est applique jusqu' au 3 I octobre 
1998 a toutes Jes affaires concernant Jes Etats lies par le Protocole n ° 9. 
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Ont comparu : 

pour le Gouvemement 
M. J. LATHOUWERS, conseiller juridique adjoint, 

chef de service au ministere de la Justice, 
Me B. V ANLERBERGHE, avocate au barreau de Bruxelles, 

pour la requerante 
Me R. VERSTRAETEN, avocat au barreau de Bruxelles, 

pour la Commission 
M. E. BIELICTNAS, 

163 

agent, 
conseil; 

conseil; 

delegue. 

La Cour a entendu en leurs declarations M. Bieliiinas, M0 Verstraeten et 
Mc V anlerberghe. 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

8. Nicole Van Geyseghem, puericultrice, est une ressortissante beige 
nee en 1942. Lors de !'introduction de sa requete, elle etait domiciliee a 
Hoeilaart (Belgique). 

9. La requerante fut poursuivie, en meme temps que quatre autres per
sonnes, pour avoir, a trois reprises, entre le 22 juin 1986 et le 21 mars 1987, 
importe du Bresil des stupefiants, dont une quantite de 2,330 kilogrammes 
de cocaine le 20 mars 1987, date a laquelle elle fut apprehendee. 

A. La procedure devant le tribunal correctionnel de Bruxelles 

10. Le 10 decembre 1992, le tribunal correctionnel de Bruxelles con
darnna par defaut l'interessee - qui n'avait pas comparu bien que la citation 
lui efit ete regulierement signifiee - a une peine d' emprisonnement de 
quatre ans et a une amende de 180 OOO francs belges (BEF). II ordonna en 
outre son arrestation immediate, estimant qu'il etait justifie de croire qu' elle 
tente de se soustraire a I' execution de sa peine. 

11. Le 26 avril 1993, Mme Van Geyseghem fit opposition. 
12. Elle comparut a !'audience tenue sur opposition. Le 7 mai 1993, le 

tribunal correctionnel de Bruxelles, statuant contradictoirement, Jui infligea 
une peine de trois ans d'emprisonnement et une amende de 60 OOO BEF. 
Considerant qu'il n'y avait pas lieu de craindre que la condarnnee tente de 
se soustraire a !'execution de sa peine, ii dit par ailleurs qu'il n'y avait pas 
lieu d'ordonner son arrestation immediate. 
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13. Le 21 mai 1993, la requerante, suivie du ministere public, interjeta 
appel. 

B. La procedure devant la cour d'appel de Bruxelles 

14. Bien que la citation a comparaltre lui eut ete regulierement signifiee, 
Mme Van Geyseghem ne se presenta pas a !'audience d'appel. Elle n'etait 
pas representee par un avocat. Par un arret du 14 ju in 1993, la cour d' appel 
de Bruxelles, statuant par defaut, confirma le jugement du 7 mai 1993 dans 
toutes ses dispositions. Elle ordonna, en outre, l'arrestation immediate de la 
prevenue, estimant qu'il etait justifie de croire qu'elle tente de se soustraire 
a !'execution de sa peine eu egard a !'importance de la peine prononcee et 
au fait qu, elle s 'etait abstenue de se presenter devant elle et devant le pre
mier juge. 

15. Le 26 aout 1993, la requerante fit opposition a l'arret. Ce recours fut 
signifie au ministere public par exploit d'huissier, dans lequel I' audience fut 
fixee au 13 septembre 1993. 

16. L'interessee ne s'y rendit pas en personne. Son avocat, 
MeVerstraeten, comparut et, invoquant !'article 185 § 2 du code 
d'instruction criminelle (paragraphe 20 ci-dessous), precisa qu'il entendait 
representer sa cliente et deposer des conclusions relatives a la prescription 
de !'action publique, laquelle serait intervenue entre la date de l'arret rendu 
par defaut et le moment ou I' opposition devait etre traitee par la cour 
d'appel. Lacour s'opposa ace que le conseil de M 111e Van Geyseghem rut 
entendu et deposat en son nom des conclusions. A la demande de l'avocat, il 
a ete acte au proces-verbal de I' audience du 13 septembre 1993 ce qui suit : 

«Lacour s'oppose ace que M' Rafael Verstraeten, avocat au barreau de Bruxelles, 
represente l'opposante et ace qu'il depose des conclusions en son nom relatives a la 
prescription. » 

17. Par un arret du 4 octobre 1993, la cour d'appel declara !'opposition 
non avenue pour les motifs suivants : 

« Attendu que !'opposition est reguliere en la forme et introduite dans le delai legal, 
mais que l' opposante ne comparalt point a !'audience par elle fixee et ne justifie 
d'aucun cas de force majeure la mettant dans l'impossibilite de comparaltre en per
sonne. » 

C. La procedure devant la Cour de cassation 

18. La requerante se pourvut en cassation contre l' arret du 4 octobre 
1993. Dans son memoire a l'appui du pourvoi, elle faisait valoir que le refus 
de la cour d'appel d'autoriser le depot de conclusions par son conseil violait 
ses droits de la defense ainsi que !'article 185 § 2 du code d'instruction 
criminelle, qui dispose que le prevenu peut se faire representer par un avo-
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cat« dans les debats qui ne portent que sur une exception [ou] sur un inci
dent etranger au fond ( ... ) ». Dans une note de plaidoirie datee du 16 mars 
1994, l'avocat de la requerante se refera a l'arret de la Cour europeenne 
dans I' affaire Poitrimol c. France (arret du 23 novembre 1993, serie A 
n° 277-A). 

19. Par un arret du 4 mai 1994, la Cour de cassation rejeta le pourvoi en 
ces termes: 

« Attendu que la demanderesse fait valoir que son avocat etait present a !'audience 
et que la cour d'appel. en s'opposant ace que celui-ci represente sa cliente et depose 
des conclusions relatives a la prescription de !'action publique, c'est-a-dire « une ex
ception etrangere au fond de l' affaire », a viole les articles l 85. 188. 21 l du Code 
d'instruction criminelle et le principc general du droit imposant le respect des droits de 
la defense: 

Attendu que lorsque les juges du fond sont saisis de !'action publique exercee du 
chef d'infraction pouvant entrainer une peine d'emprisonnement a titre principal, le 
paragraphe 2 de !'article l 85 precite n'autorise le prevenu a se faire representer par un 
avocat que « dans les debats qui ne portent que sur une exception, sur un incident 
etranger au fond ou sur les interets civils » : 

Attendu que, au sens de cette disposition le gale, la prescription n' est ni une excep
tion ni un incident etranger au fond ; 

Que le moyen manque en droit. » 

II. LE DROIT INTERNE PERTINENT 

20. Les articles pertinents du code d'instruction criminelle se lisent 
comme suit: 

Article 185 

« I. La partie civile et la partie civilement responsable comparaltront en personne 
ou par un avocat. 

2. Le prevenu comparaltra en personne. Il pourra cependant se faire representer par 
un avocat dans les affaires relatives a des delits qui n'entralnent pas la peine 
d'emprisonnement a titre principal ou dans Jes debats qui ne portent que sur une ex
ception. sur un incident etranger au fond ou sur les interets civils. 

Le tribunal pourra toujours autoriser la representation du prevenu qui justifie de 
l'impossibilite de comparaltre en personne. 

3. En tout etat de cause, le tribunal pourra, sans que sa decision puisse etre l'objet 
d'aucun recours, ordonner la comparution en personne. 

Le jugement ordonnant cette comparution sera signifie a la partie qu'il concerne a la 
requete du ministere public, avec citation a comparaltre a la date fixee par le tribunal. 
Si elle ne comparalt pas, il sera statue par defaut. » 
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Article 186 

« Si le prevenu ne comparalt pas, il sera juge par defaut » 

Article 187 

« Le condamne par defaut pourra faire opposition au jugement dans Jes quinze jours 
qui suivent celui de la signification. » 

Article 188 

« L'opposition emportera de droit citation a la premiere audience apres !'expiration 
d'un delai de quinze jours ou de trois jours si l'opposant est detenu. 

Elle sera non avenue si l'opposant n'y comparalt pas et le jugement qui interviendra 
sur !'opposition ne pourra etre attaque par la partie qui !'aura formee, si ce n'est par 
appel ainsi qu'il sera dit ci-apres. 

Le tribunal pourra, s'il y echet, accorder une provision, et cette disposition sera exe
cutoire nonobstant l'appel. » 

Article 208 

« Les arrets rend us par defaut sur I' appel pourront etre attaques par la voie de 
['opposition dans la meme forme et dans les memes delais que les jugements par de
faut rendus par les tribunaux correctionnels. 

L'opposition emportera de droit citation a la premiere audience apres !'expiration 
d'un delai de quinze jours ou de trois jours si I' opposant est detenu. 

Elle sera non avenue si l'opposant n'y comparait pas et l'arret qui interviendra sur 
!'opposition ne pourra etre attaque par la partie qui I' aura formee si ce n'est devant la 
Cour de cassation. » 

Article 211 

«Les dispositions des articles precedents sur la solennite de !'instruction, la nature 
des preuves, la forme, l'authenticite et la signature du jugement definitif de premiere 
instance, la condamnation aux frais, ainsi que les peines que ces articles prononcent, 
seront communes aux jugements rendus sur l'appel. » 

21. Lorsque I' opposition est declaree non avenue par suite du defaut de 
J'opposant, le jugement qui le constate est lui-meme un jugement par defaut. 
L'opposant peut faire defaut a nouveau mais, en application de J'adage 
« opposition sur opposition ne vaut », une seconde opposition de sa part ne 
sera pas rec;ue. Si le condamne pouvait former a nouveau opposition contre 
la decision du juge qui a statue par defaut sur I' opposition faite a une pre
miere decision rendue egalement par defaut, ii pourrait, par sa non
comparution et ses oppositions successives, entraver indefiniment 
!'execution de toute decision de condamnation et ainsi paralyser le cours de 
la justice. 
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PROCEDURE DEV ANT LA COMMISSION 

22. Mme Van Geyseghem a saisi la Commission le 25 octobre 1994. Elle 
se plaignait d'une atteinte au droit a un proces equitable et d'une entrave a 
ses droits de la defense dans la mesure ou elle n' aurait pu, en raison de sa 
non-comparution, se faire representer par un defenseur devant la cour 
d'appel de Bruxelles appelee a statuer sur son opposition a l'arret de con
damnation rendu par defaut le 14 juin 1993. Elle invoquait !'article 6 §§ I et 
3 c) de la Convention. 

23. La Commission (deuxieme chambre) a retenu la requete 
(n° 26103/95) le 9 avril 1997. Dans son rapport du 3 decembre 1997 (ancien 
article 31 de la Convention), elle conclut qu'il y a eu violation de !'article 6 
(quatorze voix contre une). Le texte integral de son avis et de !'opinion 
dissidente dont ii s 'accompagne figure en annexe au present arret. 

CONCLUSIONS PRESENTEES A LA COUR 

24. Dans son memoire, le Gouvernement demande a la Cour de consta
ter, au vu des specificites du droit beige, qu'il n'y a pas eu violation de 
I' article 6 de la Convention. 

25. L'avocat de la requerante demande a la Cour de: 

«- Constater qu'il y a eu en l'espece violation de !'article 6 §§ I et 3 c) de la Con
vention; 

- accorder a la requerante, conformement a !'article [41] de la Convention, une sa
tisfaction equitable ». 

ENDROIT 

I. SUR LA VIOLATION ALLEGuEE DE L'ARTICLE 6 §§ 1ET3 c) DE 
LA CONVENTION 

26. Mme Van Geyseghem reproche a la cour d'appel de Bruxelles de ne 
pas avoir autorise, en son absence, son conseil a assurer sa defense dans la 
procedure d'opposition en degre d'appel. Il y aurait eu violation des para
graphes 1 et 3 c) de !'article 6 de la Convention, ainsi libelles : 
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« I. Toute personne adroit ace que sa cause soit entendue equitablement ( ... )par un 
tribunal ( ... ) qui decidera ( ... ) du bien-fonde de toute accusation en matiere penale di
rigee contre elle ( ... ) 

3. Tout accuse adroit notamment a : 
( ... ) 
c) se defendre lui-meme ou avoir !'assistance d'un defenseur de son choix ( ... ) 

( ... ))) 

Le Gouvemement combat cette these, la Commission y souscrit. 

27. Comme Jes exigences du paragraphe 3 de !'article 6 s'analysent en 
aspects particuliers du droit a un proces equitable garanti par le para
graphe 1, la Cour examinera le grief sous !'angle de ces deux textes combi
nes (voir notamment l'arret Poitrimol c. France du 23 novembre 1993, 
serie A n° 277-A, p. 13, § 29). 

28. La Cour releve d' emblee que la presente espece ne conceme pas la 
question de savoir si un proces en !'absence de !'accuse se concilie avec 
!'article 6 §§ 1 et 3 c): la requerante se plaint non pas que !'audience 
d'appel du 13 septembre 1993 (paragraphes 15-16 ci-dessus) ait eu lieu en 
son absence - elle ne souhaitait pas user de son droit de comparaitre - mais 
que la cour d'appel de Bruxelles ait tranche sa cause sans avoir autorise son 
avocat a la defendre et notamment a deposer des conclusions en son nom 
relatives a la prescription. Mc Verstraeten, charge d'assurer sa defense, 
s'etait rendu a !'audience avec !'intention d'accomplir cette mission. II en 
fut empeche. 

29. La Cour note aussi que !'incident s'etant produit !ors d'une proce
dure d'opposition en degre d'appel, Mme Van Geyseghem ne disposait plus 
d'une autre possibilite de faire plaider en seconde instance sur le bien-fonde 
de !'accusation en fait comme en droit. Au moment de !'audience du 
13 septembre 1993 de la cour d'appel de Bruxelles, l'interessee se trouvait 
done dans une situation comparable a celle examinee par la Cour dans Jes 
affaires Poitrimol contre la France (arret precite, p. 15, § 35) ainsi que Lala 
et Pelladoah contre Jes Pays-Bas (arrets du 22 septembre 1994, serie A 
n° 297-A et B, respectivement p. 13, § 31, et p. 34, § 38). 

30. La requerante souligne tout d'abord que la Cour, dans ses arrets Lala 
et Pelladoah susmcntionnes, a considere que l'interet d'avoir !'assistance 
d'un defenseur etait crucial pour l'equite du systeme penal et que cet interet 
devait de toute fa~on prevaloir. Le fait qu'en droit beige une personne con
damnee par defaut peut faire opposition a l'arret prononce ne saurait justi
fier une solution differente de celle adoptee par la Cour dans lesdites 
affaires. La constatation par la Cour de I' absence en droit neerlandais d'une 
telle voie de recours au stade de I' appel n' aurait pas ete decisive. En tout 
etat de cause, meme si cette possibilite de former opposition devait etre consi
deree comme essentielle dans la determination du droit pour le prevenu 
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d'etre defendu, cet aspect, aux yeux de la requerante, ne serait pas, en 
l'espece, determinant dans la mesure ou le refus de la cour d'appel de 
Bruxelles d' autoriser Mc Verstraeten a la representer serait precisement 
intervenu dans une procedure sur opposition. 

Ensuite, on ne pourrait conclure a un abus de procedure du seul fait 
qu'un prevenu ne comparait pas a son proces et utilise le droit qui lui est 
reconnu par le code d'instruction criminelle de faire opposition contre une 
decision rendue par defaut. Les decisions judiciaires rendues dans la pre
sente affaire ne constateraient d'ailleurs pas que !'attitude de Mme Van 
Geyseghem serait abusive. L' organisation judiciaire serait protegee contre 
d'eventuelles obstructions a son fonctionnement puisque le droit belge 
n'autoriserait pas une seconde opposition (paragraphe 21 ci-dessus). 

Entin, contrairement ace que pretend le Gouvemement, la cour d'appel, 
qui a declare !'opposition non avenue, n'aurait pas pu examiner la question 
de la prescription de !'action publique. Selon la jurisprudence et la doctrine 
belges, lorsqu'une decision de decheance d'une opposition est prise, il serait 
impossible d'examiner une telle question. 

31. Pour le Gouvemement, les differences entre Jes droits neerlandais et 
beige justifieraient une solution differente de celle adoptee par la Cour dans 
Jes affaires Lala et Pelladoah precitees. Contrairement au droit neerlandais 
qui, d'une maniere generale, n'imposerait pas la comparution de !'accuse et 
limiterait Jes possibilites d' opposition aux decisions rendues par defaut, le 
droit belge autoriserait l' opposition contre toute decision de condamnation 
rendue par defaut et exigerait la comparution personnelle du prevenu, sauf 
dans Jes cas ou la Joi admet la representation par un avocat. La presence du 
prevenu favoriserait !'administration d'une bonne justice, serait essentielle 
pour proteger les interets des victimes et des temoins, permettrait 
I 'individualisation de la peine et serait indispensable pour realiser la fonc
tion de la prevention de la peine. Accorder au prevenu un droit de se sous
traire a la justice mettrait gravement en cause l' autorite du pouvoir judi
c1mre. 

Dans les deux affaires precitees, la Cour aurait mis en balance, d'une 
part, l'importance de la comparution personnelle du prevenu et, d'autre part, 
l'importance du fait que !'accuse soit adequatement defendu et represente 
par un avocat. Le systeme belge mettrait correctement en balance les diffe
rents interets a proteger. En !'occurrence, M 111

c Van Geyseghem aurait eu 
quatre occasions de presenter sa de fens e. 11 n' aurait tenu qu' a elle de bene
ficier en appel d'une procedure contradictoire; mais, au contraire, elle 
aurait entrave de fac;on repetee et deliberee le deroulement d'une procedure 
contradictoire et son attitude constituerait un abus. Le droit a etre represente 
par un avocat ne saurait etre absolu et ne pourrait done exister si I' accuse 
refuse de comparaitre a trois reprises, comme en l'espece. En tout etat de 
cause, le juge, statuant par defaut, aurait !'obligation d'instruire la cause et 
d'examiner d'office tous Jes moyens possibles de defense dont ceux relatifs 
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a la prescription. Des !ors, l'impossibilite pour Me Verstraeten de represen
ter sa cliente et de deposer des conclusions relatives a la prescription 
n'aurait eu aucune influence sur !'issue de la procedure. En conclusion, il 
n'y aurait pas eu violation de !'article 6 §§ l et 3 c) de la Convention. 

32. La Commission a considere que Jes elements particuliers mis en 
exergue par le Gouvernement n' etaient pas de nature a justifier une conclu
sion differente de celle adoptee par la Cour dans les arrets Poitrimol, Lala et 
Pelladoah susmentionnes. 

33. La Cour rappelle que, dans la premiere de ces trois affaires, elle a 
estime que la comparution d'un prevenu revetait une importance capitale en 
raison tant du droit de celui-ci a etre entendu que de la necessite de controler 
!'exactitude de ses affirmations et de Jes confronter avec Jes dires de la 
victime, dont ii y a lieu de proteger Jes interets, ainsi que des temoins. Des 
!ors, le legislateur doit pouvoir decourager Jes abstentions injustifiees (arret 
Poitrimol precite, p. 15, § 35). Dans Jes deux dernieres, elle a toutefois 
precise qu'il etait aussi « d'une importance cruciale pour l'equite du sys
teme penal que !'accuse soit adequatement ctefendu tant en premiere ins
tance qu'en appel, a fortiori lorsque, comme c'est le cas en droit neerlan
dais, Jes decisions rendues en appel ne sont pas susceptibles d' opposition » 

(arrets Lala et Pelladoah precites, respectivement p. 13, § 33, et pp. 34-35, 
§ 40). Elle a ajoute que c' est ce dernier interet qui prevalait et que, par 
consequence, le fait que !'accuse, bien que dument assigne, ne comparaisse 
pas ne saurait- meme a defaut d'excuse - justifier qu'il soit prive du droit a 
!'assistance d'un defenseur que Jui reconnalt !'article 6 § 3 de la Convention 
(ibidem). Pour la Cour, ii appartient aux juridictions d'assurer le caractere 
equitable d'un proces et de veiller par consequent a ce qu'un avocat qui, a 
!'evidence y assiste pour defendre son client en !'absence de celui-ci, se 
voie donner !'occasion de le faire (ibidem, p. 14, § 34, et p. 35, § 41). 

34. La Cour ne peut suivre le gouvernement beige lorsqu'il dit que la 
constatation de !'absence d'une possibilite d'opposition contre un condamne 
par defaut a ete decisive dans la motivation des arrets Lala et Pelladoah. 
C'est de maniere surabondante que la proposition commern;:ant par la locu
tion adverbiale «a fortiori» (paragraphe 33 ci-dessus) a ete introduite. La 
Cour a au contraire affirme que l'interet d'etre adequatement defendu preva
lait. Le droit de tout accuse a etre effectivement defendu par un avocat figure 
parmi Jes elements fondamcntaux du proces equitable. Un accuse n'en perd 
pas le benefice du seul fait de son absence aux debats. Meme si le legislateur 
doit pouvoir decourager Jes abstentions injustifiees, ii ne peut les sanctionner 
en derogeant au droit a !'assistance d'un defenseur. Les exigences legitimes 
de la presence des accuses aux de'bats peuvent etre assurees par d'autres 
moyens que la perte du droit a la defense. La Cour observe que !'article 185 
§ 3 du code d'instruction criminelle (paragraphe 20 ci-dessus) prevoit, en tout 
etat de cause, la possibilite pour le tribunal, sans que sa decision puisse faire 
l'objet d'aucun recours, d'ordonner la comparution en personne. 



ARRET VAN GEYSEGHEM c. BELGIQUE 171 

35. Le principe degage dans les affaires Lala et Pelladoah s'applique en 
l'espece. Meme si Mme Van Geyseghem a eu plusieurs possibilites de se 
defendre, ii appartenait a la cour d'appel de Bruxelles de donner !'occasion 
a son avocat, qui s'est presente a ]'audience, de la defendre, meme en son 
absence. II en etait d'autant plus ainsi qu'en l'espece, le moyen de defense 
qu'entendait developper Mc Verstraeten concemait un point de droit (para
graphe 16 ci-dessus). Ce demier entendait plaider sur la prescription de 
l' action publique, question deja qualifiee de cruciale par la Cour (arret 
Artico c. Italie du 13 mai 1980, serie A n° 37, p. 17, § 34 ). Meme si, comme 
le pretend le Gouvemement, la cour d'appel a du examiner d'office le pro
bleme de la prescription, ii n'en reste pas moins que l'avocat apporte un 
concours indispensable a la solution des conflits et que son role se justifie la 
ou le droit de defense doit s'exercer. Au surplus, ii ne ressort pas de l'arret 
du 4 octobre 1993 (paragraphe 17 ci-dessus) qu'il ait ete statue sur la ques
tion. 

36. En conclusion, ii y a eu violation de I' article 6 § 1 combine avec 
l' article 6 § 3 c) de la Convention. 

II. SUR L' APPLICATION DEL' ARTICLE 41 DE LA CONVENTION 

37. Selon !'article 41 de la Convention, 

«Si la Cour declare qu'il y a eu violation de la Convention ou de ses Protocoles. et 
si le droit interne de la Haute Partie contractante ne perm et d' effacer 
qu' imparfaitement les consequences de cette violation, la Cour accorde a la partie le
see, s'il y a lieu, une satisfaction equitable. » 

A. Dommage 

38. M 11c Van Geyseghem sollicite une indemnite de 4 332 OOO francs 
belges (BEF) pour le dommage mate1iel subi resultant, d'une part, de la 
perte de sa position professionnelle dans sa capacite de puericultrice et, 
d' autre part, de la necessite de resider a ]' etranger pour eviter les conse
quences decoulant de la violation de la Convention, c'est-a-dire garder sa 
liberte d' aller et de venir. Elle reclame aussi 2 OOO OOO BEF pour le dom
mage moral subi en raison des faits suivants : 

- privation de la possibilite de se defendre en justice et de se justifier a 
l'egard de la societe; 

- reprobation publique resultant de I' arret de condamnation ; 
- fin forcee de ses activites sociales en Belgique ; 
- impossibilite d' avoir une vie familiale et privee reguliere vu la distance 

geographique la separant de sa famille et de ses amis ; 
- crainte permanente d'etre arretee et extradee vers la Belgique. 
39. Pour le Gouvemement, ii n'existerait aucun lien de causalite entre la 

violation alleguee et le prejudice materiel allegue. En tout etat de cause, les 
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frais engendres par la fuite de l'interessee ne devraient pas entrer en Iigne de 
compte. La Convention ne confererait pas le droit de se soustraire a la jus
tice. 

40. Avec le delegue de la Commission, la Cour estime qu'elle ne saurait 
speculer sur la conclusion a laquelle la cour d'appel aurait abouti si elle 
avait autorise I' interessee a se faire representer. En outre, aucun lien de 
causalite ne se trouve etabli entre la violation de la Convention relevee en 
l'espece et Jes divers elements du prejudice materiel allegue du en partie a 
sa fuite. II echet done d' ecarter Jes pretentions formulees ace sujet. 

Quant au tort moral pretendument subi, la Cour I' estime suffisamment 
repare par le constat de violation de I' article 6. 

B. Autre demande 

41. La requerante demande que l'Etat beige s'engage a ne pas executer 
la peine prononcee a sa charge par la cour d'appel de Bruxelles. Un arrete 
de grace pourrait, tout en laissant subsister la condamnation, la dispenser de 
subir cette peine. 

42. La Cour releve que la Convention ne lui donne pas competence pour 
exiger de l'Etat beige qu'il s'engage a prendre une telle mesure. 

C. Frais et depens 

43. Au titre des frais et depens, Mme Van Geyseghem reclame: 
- 312 781 BEF pour la procedure devant la cour d'appel sur opposition et 

celle devant la Cour de cassation ainsi que pour sa representation devant la 
Commission ; 

- 100 OOO BEF pour son assistance devant la Cour. 
44. Le Gouvemement ne prend pas position. Le delegue de la Commis

sion s' en remet a la sagesse de la Cour. 
45. Lorsque la Cour constate une violation de la Convention, elle peut 

accorder a un requerant le paiement non seulement de ses frais et depens 
devant les organes de Strasbourg, mais aussi de ceux qu'il a engages devant 
les juridictions nationales pour prevenir ou faire corriger par celles-ci ladite 
violation (voir notamment l'arret Hertel c. Suisse du 25 aofit 1998, Recueil 
des arrets et decisions 1998-VI, pp. 2334, § 63). En l'espece, la Cour cons
tate que la requerante n'a pas expose de tels frais et depens devant la cour 
d'appel. Partant, ii y a lieu d'ecarter la demande sur ce point. En revanche, 
Mme Van Geyseghem est habilitee a demander le paiement des frais et 
depens relatifs a l 'instance en cassation en sus de ceux se rapportant aux 
procedures devant la Commission et la Cour. Du chef de ces procedures, la 
Cour, statuant en equite sur la base des elements en sa possession, accorde a 
Mme Van Geyseghem 300 OOO BEF. 
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D. Interets moratoires 

46. Selon Jes informations dont dispose la Cour, le taux d'interet legal 
applicable en Belgique a la date d'adoption de l'arret etait de 7 % l'an. 

PAR CES MOTIFS, LA COUR 

1. Dit, par seize voix contre une, qu'il y a eu violation de !'article 6 §§ l et 
3 c) de la Convention ; 

2. Dit, a l'unanimite, que le present arret constitue par lui-meme une satis
faction equitable suffisante quant au prejudice moral pretendument subi ; 

3. Dit, a l'unanimite, que l'Etat defendeur doit verser a la requerante, dans 
Jes trois mois, 300 OOO (trois cent mille) francs belges pour frais et de
pens, montant a majorer d'un interet non capitalisable de 7 % )'an a 
compter de I' expiration dudit delai et jusqu'au versement ; 

4. Rejette, a l'unanimite, la demande de satisfaction equitable pour le sur
plus. 

Fait en franc;:ais et en anglais, puis prononce en audience publique au 
Palais des Droits de I 'Homme, a Strasbourg, le 21 janvier 1999. 

Michele DE SAL VIA 
Greffier 

Luzi us WILDHABER 
President 

Au present arret se trouve JOlllt, conformement aux articles 45 § 2 
de la Convention et 74 § 2 du reglement, l'expose des opinions separees 
suivantes: 

- opinion concordante commune a M. Wildhaber, M 111
e Palm, 

M. Rozakis, M. Ti.irrnen et M. Birsan ; 
- opinion concordante de M. Bonello ; 
- opinion dissidente de M. Pellonpaa. 

L.W. 
M. deS. 
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OPINION CONCORDANTE COMMUNE AM. WILDHABER, 
Mme PALM, M. ROZAKIS, M. TURMEN 

ET M. BIRSAN, JUGES 

(Traduction) 

Nous nous sommes prononces en I'espece pour une violation de 
!'article 6 § I combine avec I' article 6 § 3 c) de la Convention. Nous esti
mons en effet que la cour d'appel de Bruxelles n'a pas permis a la reque
rante d'etre representee devant elle par un avocat alors qu'etait en jeu un 
point de droit necessitant davantage la presence d' un avocat que celle de 
l'interessee elle-meme. 

C'etait a notre avis la seule question Iitigieuse qui, dans cette affaire, po
sait un probleme de conformite de la procedure inteme avec Jes imperatifs 
de l'article 6. Nous ne sommes des lors pas disposes a accepter l'approche 
plus generale qui se degage du paragraphe 34 de l'arret de la Cour, laissant 
entendre que l'article 6 peut autoriser )'absence du prevenu a condition que 
ce demier soit dument represente par un avocat lors des ctebats. 

Nous pensons qu'une telle conclusion ne se justifie pas dans toutes Jes 
affaires OU la presence du prevenu est necessaire a la bonne administration 
de la justice penale. 
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OPINION CONCORDANTE DE M. LE JUGE BONELLO 

(Traduction) 

J'ai vote avec la majorite pour la violation de !'article 6 de la Conven
tion, tout en parvenant a cette conclusion par une approche plus radicale. 

Je pars du principe que la presence du defendeur a son proces est pour lui 
un droit et non une obligation 1• En I' espece, comme dans sa jurisprudence 
anterieure, la Cour a preside a la metamorphose d'un droit fondamental en 
une obligation ecrasante2

. Ce que la Convention presente comme le privi
lege de I' accuse a ete transforme en une dette du defendeur envers l 'Etat. La 
consequence funeste en est que I' accuse risque de se trouver prive de sa 
defense s' ii decide d' exercer son droit de ne pas assister a son proces, en 
premiere instance ou en appel. 

L'article 6 § 3 c) enonce le droit fondamental de !'accuse a« se defendre 
lui-meme ou avoir !'assistance d'un defenseur de son choix ». La Conven
tion laisse done le choix a !'accuse : soit assurer lui-meme sa defense, soit 
se faire aider d'un defenseur. Le systeme beige a fait table rase de cette 
alternative ; en appel, l'intime doit se defendre conjointement avec son 
avocat, ou ne pas se defendre du tout. Ce systeme a confisque au defendeur 
les options que la Convention Jui reconnait, et a Jui seul. L'Etat dirige 
!'accusation contre le defendeur et se pose aussi en arbitre unique de son 
mode de defense. 

L'article 6 § 3 c) offre au defendeur une alternative dont Jes deux termes 
visent a lui permettre d' assurer au rnieux sa defense (or permettre a I' accuse 
de se defendre au mieux constitue un aspect fondamental du droit a un 
proces equitable). L'accuse peut exercer ce droit soit en comparaissant a 
!'audience, soit en ne s'y presentant pas. Dans le premier cas, ii peut choisir 
de se defendre lui-meme ou recourir aux services d'un avocat professionnel. 
Dans le second, la Convention lui permet de se faire representer par un 
avocat de son choix. 

Lacour d'appel de Bruxelles, !ors d'une audience essentiellement consa
cree a un point technique (la prescription de I' action publique ), refusa 
!'assistance d'un avocat professionnel au seul motif que la requerante ne 
s'etait pas presentee devant elle. Elle rejeta des services profitables et cons
tructifs en raison de la non-comparution de la requerante, dont la presence 
n'etait pourtant ni indispensable ni utile. 

Je pose la question de savoir si I' equite de la procedure aurait ete rnieux 
protegee en permettant a l'avocat de la requerante de prononcer sa plaidoirie 

I. Voir avis de la Commission en l'affaire Colozza et Rubinat c. Italie, annexe aux arrets 
du 12 fevrier 1985, serie A n° 89, p. 29, § 118, et arret Ekbatani c. Suede du 26 mai 1988, 
serie A n° 134, p. 12, § 25. 
2. Notamment dans les arrets Poitrimol, et Lala et Pelladoah, cites dans le present arret. 
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ou, comme cela s'est produit en l'espece, en rejetant l'appel sans audience. 
Jene doute pas qu'ecarter l'appel sans audience etait beaucoup plus preju
diciable a l'equite de la procedure que !'audition d'une plaidoirie en 
!'absence de !'accuse. Je suis deconcerte par un systeme d'appel qui, en 
substance, permet la condamnation par defaut, mais interdit la defense ou 
I' acquittement par defaut. Ce systeme, qui permet beaucoup au defendeur, 
sauf de se defendre, est manifestement trop en defaveur de celui-ci. 

II ne fait aucun doute que la presence de I' accuse a son proces peut etre 
benefique pour I' administration de la justice. Les arguments favorables a la 
presence du defendeur ont ete habilement exposes dans le memoire du 
Gouvernement ; je suis sensible a la plupart d'entre eux 1• Cependant, 
l'inventaire du Gouvemement omet une consideration decisive : meme s'il 
est present, le defendeur a un droit inalienable a garder le silence. Aux fins 
de produire les avantages en matiere d'administration de la justice que cite 
le Gouvemement, un defendeur muet est presque aussi utile qu'un defen
deur absent. 

Cela ne reduit pas l'utilite de la presence de I' accuse a son proces en vue 
d'une bonne administration de la justice, ni ne conteste qu'elle devrait etre 
encouragee. Ce qu'il faut empecher, c'est qu'un privilege du defendeur soit 
transforme en une lourde responsabilite qui le prive de son droit a la defense 
au cas ou ii choisirait de ne pas exercer son droit fondamental a comparaitre. 

Je ne souscris pas a l'avis de la majorite lorsqu'elle preconise une 
approche au cas par cas, avec une mise en balance des droits du defen
deur et d'une bonne administration de la justice en tenant compte des cir
constances particulieres de chaque espece. 

Amon sens, mettre en balance les interets antagonistes de l'individu et 
de la societe constitue un exercice fondamental pour I' application de 
quelques autres dispositions de la Convention exigeant explicitement 
un tel exercice2

• S'agissant du droit fondamental de comparaitre au 
proces, !'article 6 § 3 c) ne demande rien de tel et toute tentative de se livrer 
a une telle mise en balance serait tout a la fois hors de propos et inadmis
sible. Au mieux, une mise en balance est subjective et done arbitraire. En 
I' occurrence, elle constituerait en outre a I' evidence un exces de pouvoir. 
D'une maniere generale, je ne suis pas un inconditionnel de la doctrine des 
« limitations implicites » aux droits fondamentaux et, en tout etat de cause, 
je n'aperC<ois aucune «limitation implicite »a I'exercice de ce droit precis. 

Le droit du defendeur de ne pas assister a son proces correspond assez 
etroitement a son droit de garder le silence. Si, au nom des avantages recon
nus qu' en retire I' administration de la justice, ii fallait considerer la pre
sence de !'accuse a son proces comme une condition prealable a toute de
fense, on pourrait faire valoir Jes memes arguments pour !'obliger a renon-

I. Paragraphes 21 a 25. 
2. Par exemple Jes articles 8 § 2, 9 § 2, I 0 § 2, 11 § 2. 
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cer a son droit au silence, c'est-a-dire invoquer aussi l ' interet d'une bonne 
administration de la justice. 

En pratique, je ne parviens pas a imaginer une affaire ou, en recherchant 
un equilibre entre Jes interets de la societe et ce droit fondamental de 
!'accuse (meme en admettant que parei l exercice soit legitime), ce demier 
s' effacerait devant Jes premiers. Entin, je ne vois aucune utilite aux distinc
tions, au fond specieuses, entre I' absence de I' accuse aux debats en pre
miere instance ou en appel , ou entre Jes appels et Jes pourvois en cassation. 

J' estime que la Cour aurai t du adopter franchement ce point de vue, pre
venant a l'avenir toute possibilite de mise en balance susceptible de con
duire a des conclusions dans lesquelles le droit du defendeur a assister a son 
proces le conduit a sa perte. 
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OPINION DISSIDENTE DE M. LE JUGE PELLONPM 

(Traduction) 

J e me suis prononce contre le cons tat de violation de I' article 6 en 
l'espece. 

J'admets que l'arret de la cour d'appel de Bruxelles en date du 
13 septembre 1993 refusant a l'avocat de la requerante l'autorisation de la 
representer peut sembler, a premiere vue, poser un probleme au regard de 
!'article 6 § 3 c). 

II ne faudrait cependant pas considerer cette decision en dehors, d'une 
part, de la procedure dans son ensemble, d'autre part, du but et du role des 
garanties enumerees au paragraphe 3 de cette disposition. 

Comme l'indiquait (l'ancienne) Cour dans l'arret Artico c. Italie du 
13 mai 1980 (serie A n° 37, p. 15, § 32), Jes divers droits consacres par le 
paragraphe 3 sont des « applications particulieres du principe general enon
ce au paragraphe I », avcc cettc consequence que « en veillant a 
[!']observation [du paragraphe 3], ii ne faut pas perdre de vue sa finalite 
profonde ni le couper du « tronc commun » auquel il se rattache ». Ou, pour 
citer la Commission europeenne des Droits de !'Homme, Jes garanties enon
cees a I' article 6 § 3 « ne sont pas un but en elles-memes et elles doi vent, en 
consequence, etre interpretees a la lumiere de la fonction qu' elles rem
plissent dans le contexte general de la procedure» (arret Can c. Autriche du 
30 septembre 1985, serie A n° 96, avis de la Commission, p. 15). II se peut 
qu'une interpretation extensive du paragraphe 3 s'impose pour garantir 
l 'equite de la procedure dans son ensemble. Parfois cependant, si 
!'interpretation litterale suffit du point de vue de l'equite globale de la pro
cedure, ii n' est pas necessaire de trouver dans Jes dispositions specifiques du 
paragraphe 3 plus que ce qu'indiquent Jes mots. 

En evaluant I' equite globale, ii ne faut pas perdre de vue des considera
tions touchant a la fonction generale du droit penal et de la procedure pe
nale, ainsi qu'au role des divers participants a la procedure, du prevenu 
notamment. Le gouvemement defendeur a avance un certain nombre de 
raisons (voir le paragraphe 31 de I' arret) pour justifier un systeme dans 
lequel une personne accusee d'infractions graves est tenue de comparaitre 
personnellement devant le tribunal. Le fait que ces raisons ne soient pas 
toutes presentes dans un cas concret n' est pas necessairement decisif pour 
apprecier I' affaire au regard de I' article 6. En regle generale, un tel systeme 
et son application sont acceptables tant que la Convention ne garantit pas 
comme un droit de l'homme le droit pour le prevenu d'etre absent d'une 
procedure penale le concemant. En consequence, comme l'a dit la Cour 
dans l'affaire Poitrimol, «le legislateur doit pouvoir decourager Jes absten
tions injustifiees » (arret Poitrimol c. France du 23 novembre 1993, sene A 
n° 277-A, p. 15, § 35). 
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Dans l'exercice de cette politique legitime visant a decourager les absences 
injustifiees, il faut bien entendu tenir compte des droits de la defense. Mais, 
meme dans ce cas, la situation du prevenu ne saurait etre une consideration 
l'emportant toujours et inconditionnellement sur les autres interets legitimes 
en cause. 11 faut a mon sens tenir compte de cela en interpretant Jes garanties 
specifiques enoncees a I' article 6 § 3. 

Lorsque l'on evalue dans ce contexte la procedure engagee contre la re
querante, on a tout d'abord )'impression que, dans I'ensemble, elle etait a 
premiere vue equitable. En effet, condamnee par defaut le 10 decembre 
1992, la requerante fit opposition a cette condamnation. Ceci conduisit a 
une nouvelle procedure de premiere instance menee en presence de 
l'interessee et qui aboutit a une reduction de peine par jugement du 7 mai 
1993. Cette decision etant demeuree la derniere, la condamnation de 
Mme Van Geyseghem a trois ans d' emprisonnement et a des amendes est la 
consequence de cette deuxieme procedure de premiere instance a caractere 
pleinement accusatoire. C'est faun element qui, meme s'il n'est pas decisif, 
distingue la presente affaire tant de l'affaire Poitrimol precitee que des 
affaires Lala c. Pays-Bas et Pelladoah c. Pays-Bas (arrets du 22 septembre 
1994, serie A n°s 297-A et 297-B). 

De surcrolt, la requerante avait la possibilite de faire appel et elle en a 
effectivement use. Comme elle ne s'est pas presentee devant la cour 
d'appel, celle-ci, en l'absence de I'appelante, a confirme le jugement du 
7 mai 1993. Contrairement a la situation examinee dans les affaires preci
tees, l'interessee disposait egalement d'un recours contre ce jugement rendu 
par defaut en ce qu'elle pouvait faire opposition a I'arret. Ce qu'elle a fait. 
Or, la encore, elle ne s'est pas presentee devant la cour et n'a pas justifie 
d'un cas de force majeure l'empechant de comparaltre en personne. 11 s'agit 
par consequent de savoir si, dans ces conditions, le refus de la cour d'appel 
d' autoriser I' avocat de la requerante, venu a I' audience, a represent er 
Mme Van Geyseghem emporte ou non violation de l'article 6 § 3 c) combine 
avec le paragraphe 1 de cette disposition. 

A cet egard, il importe de relever que, meme au Stade de l'appel, la re
querante a eu par deux fois la possibilite de presenter sa cause. Comme le 
requiert le droit beige, sa presence a l'une de ces deux occasions Jui aurait 
permis de beneficier du droit d'etre assistee par un defenseur, conforme
ment a I'article 6 § 3 c). La requerante aurait pu aussi se voir accorder ce 
droit si elle avait justifie d'un cas de force majeure I' empechant de compa
raltre en personne. Or Mme Van Geyseghem revendique en fait, sur la base 
de la Convention, non seulement le droit d'etre assistee par un avocat, mais 
encore celui d'etre absente de la procedure penale et le droit corollaire 
d'etre defendue dans cette procedure par un representant. Si, dans certaines 
circonstances precises, I' equite exige d' autoriser une telle representation, en 
regle generale ni I' article 6 § 3 c) ( qui evoque une « assistance ») ni aucune 
autre disposition de la Convention ne garantissent un tel droit. Cela etant et 
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vu le fait que le systeme beige fournissait amplement a la requerante la 
possibilite de tirer parti de tous Jes avantages de !'article 6, je conclus que le 
systeme tel qu'il Jui a ete applique ne heurte pas cette disposition. 

J'ai vote en faveur de la conclusion que l'arret constitue en soi une satis
faction equitable s'agissant du grief fonde sur le prejudice moral allegue. La 
raison en est que, conformement a ma conclusion ci-dessus, je n'estime pas 
qu'il y ait eu un quelconque prejudice moral. J'ai vote aussi avec la majorite 
s'agissant de l'octroi des frais et depens. Cette demiere ayant en effet cons
tate une violation, ii est a mon Sens Conforme a !'usage d'indemniser Je 
requerant de ses debours. 
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ANNEXE 

A VIS DE LA COMMISSION EUROPEENNE 
DES DROITS DE L'HOMME1 

(formule dans le rapport de la Commission2 du 3 decembre 1997) 

[La Commission siegeait dans la composition suivante : 

Mme G.H. THUNE, presidente 
de la deuxieme chambre, 

MM. J.-C. GEUS, 

GAUKUR JORUNDSSON, 

A.~. GozOBOYOK, 

1.-C. SOYER, 

H . DANELIUS, 

F. MARTINEZ, 

M.A. NOWICKI, 
l. CABRAL BARRETO, 

J. MUCHA, 

D. SVABY, 
P. LORENZEN, 

E. BIELIDNAS, 

E.A. ALKEMA, 

A. ARABADJ!EV, 

et Mme M.-T. SCHOEPFER, secretaire 
de la deuxieme chambre.] 

l . Texte fran<;:ais original. 
2. L'avis se refere a des paragraphes anterieurs du rapport de la Commission, dont le texte 
integral peut etre obtenu au greffe de la Cour. 
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A. Grief declare recevable 

26. La Commission a declare recevable le grief de la requerante selon 
lequel elle n'aurait pas beneficie d'un proces equitable et aurait ete entravee 
dans ses droits de la defense, dans la mesure ou elle n'aurait pas pu, du fait 
de son absence, se faire representer par un defenseur dans le cadre de son 
opposition a l'arret de condamnation rendu par defaut le 14 juin 1993. 

B. Point en litige 

27. Le seul point en litige consiste a determiner si le refus de la cour 
d'appel d'autoriser l'avocat de la requerante a la representer et a deposer des 
conclusions en son nom, au motif qu'elle n'avait pas personnellement 
comparu sur opposition, constitue une violation de I' article 6 §§ 1 et 3 c) de 
la Convention. 

C. Sur la violation de Particle 6 de la Convention 

28. L'article 6 de la Convention dispose: 

« I. Toute personne a droit a ce que sa cause soit entendue equitablement, 
publiquement et dans un delai raisonnable, par un tribunal independant et impartial, 
etabli par la Joi, qui decidera ( ... ) du bien-fonde de route accusation en matiere penale 
dirigee contre elle. ( ... ) 

( ... ) 
3. Tout accuse adroit notamment a : 
( ... ) 

c) se defendre lui-meme ou avoir !'assistance d'un defenseur de son choix ( ... ) » 

29. Le gouvemement defendeur explique que, contrairement au droit 
neerlandais, qui d'une maniere generale n'impose pas la comparution de 
!'accuse et lirnite les possibilites d'opposition aux decisions de 
condamnation rendues par defaut, le droit beige impose, en general, la 
comparution personnelle de la personne accusee et autorise l' opposition 
contre toute decision de condamnation rendue par defaut. 11 incombe au 
tribunal de determiner souverainement s'il existe ou non une impossibilite 
de comparaitre et la jurisprudence a donne a ce concept une interpretation 
large, puisq U' elle ] 'a etendu a ]'incarceration, la ma]adie OU ] 'impossibilite 
de Se dep]acer et meme a Un voyage professionne] OU a !'obligation de Se 
presenter a un examen. En outre, le defaut ne peut etre interprete comme 
une presomption de culpabilite et le juge doit veiller aux interets du prevenu 
defaillant. 

30. Le Gouvemement rappelle que la Cour europeenne met en balance, 
d'une part, !'importance de la comparution personnelle du prevenu et, 
d'autre part, !'importance du fait que I' accuse soit adequatement defendu et 
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represente par un avocat. Selon la Cour, un equilibre raisonnable entre ces 
deux interets doit done etre recherche. La Cour a estime que sanctionner le 
prevenu en lui refusant toute possibilite de se defendre se revele 
disproportionne quand le prevenu n'a pas la possibilite de presenter sa 
defense une deuxieme fois, par exemple, par voie d'opposition (Cour eur. 
DH, arret Poitrimol c. France du 23 novembre 1993, serie A n° 277-A, 
p. 15, § 35; arret Lala c. Pays-Bas du 22 septembre 1994, serie A n° 297-A, 
p. 13, § 33 ; arret Pelladoah c. Pays-Bas du 22 septembre 1994, serie A 
n° 297-B, pp. 34-35, § 40). 

31. Le Gouvemement estime que pareille sanction n' est pas 
disproportionnee si le prevenu dispose, tant en premiere instance qu'en 
degre d'appel, d'un droit de faire opposition. En l'espece, la requerante a 
fait defaut en premiere instance et a fait opposition a la decision rendue par 
defaut. De plus, elle a interjete appel contre la decision du tribunal 
correctionnel. Apres avoir ete condamnee par defaut, elle a fait opposition a 
l'arret de la cour d'appel. La requerante a done eu quatre occasions de 
presenter sa defense. Cependant elle a choisi de son plein gre de ne pas 
utiliser ces possibilites. Le Gouvemement souligne que !'article 6 de la 
Convention n'inclut pas le droit de tout accuse de se soustraire a la justice et 
rappelle que la Cour a estime que « la comparution d'un prevenu revet une 
importance capitale en raison tant du droit de celui-ci a etre entendu que de 
la necessite de contr6ler l' exactitude de ses affirmations et de les confronter 
avec les dires de la victime, dont ii y a lieu de proteger les interets, ainsi que 
des temoins. Des lors, le legislateur doit pouvoir decourager les abstentions 
injustifiees » (arret Poitrimol precite, p. 15, § 35). 

32. Le Gouvemement conclut que le droit d'etre represente par un 
avocat ne peut etre absolu et ne peut done exister si !'accuse refuse de 
comparaitre a trois reprises, comme en l'espece. 

33. La requerante est d' avis que le simple fait qu' en Belgique, la 
personne condamnee par defaut a en principe la possibilite de faire 
opposition ne saurait justifier une conclusion differente de celles adoptees 
par la Cour europeenne dans les affaires Poitrimol, Lala et Pelladoah 
precitees. 

34. La requerante souligne que la Cour europeenne a clairement indique 
que l'interet d'avoir !'assistance d'un defenseur est crucial pour l'equite du 
systeme penal, et que cet interet doit de toute fai;:on prevaloir. C'est de 
maniere surabondante que la Cour a indique que tel est a fortiori le cas 
lorsque les decisions rendues par defaut en appel ne sont pas susceptibles 
d'opposition. La constatation de !'absence d'une possibilite d'opposition 
contre une condamnation par defaut n'a des !ors pas ete decisive dans la 
motivation des arrets Lala et Pelladoah. 

35. La requerante ajoute que, meme si ['existence OU !'absence d'une 
procedure d' opposition dans les systemes nationaux devait etre consideree 
comme essentielle dans la determination de l'interet du droit pour le 
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prevenu d'etre assiste d'un defenseur, cet aspect ne saurait empecher de 
constater qu'il y a eu, en l'espece, violation de la Convention dans la 
mesure ou ii ne Jui restait plus que le second degre de juridiction pour faire 
plaider sur le bien-fonde de !'accusation mise a sa charge. Dans ces 
circonstances, elle conclut que la privation du droit a !'assistance d'un 
defenseur etait en tout etat de cause disproportionnee. 

36. La Commission rappelle que les exigences du paragraphe 3 de 
!'article 6 representent des aspects particuliers du droit a un proces 
equitable, garanti par le paragraphe I (voir, notamment, Cour eur. DH, arret 
Artner c. Autriche du 28 aout 1992, serie A n° 242-A, p. 10, § 19), et doivent 
etre interpretees a la lumiere de la notion generale de proces equitable, leur 
but intrinseque etant d'assurer OU de contribuer a J'equite de Ja procedure. 

37. La Commission constate que la legislation beige prevoit qu'un 
accuse, qui ne comparait pas personnellement a son proces, perd le droit a 
!'assistance d'un defenseur. Dans ses arrets Poitrimol et Pelladoah precites, 
la Cour europeenne a estime que pareille situation portait atteinte a I' article 
6 § I de la Convention, combine avec !'article 6 § 3 c). Le Gouvemement 
explique cependant qu'a la difference du droit neerlandais (et de la situation 
specifique en cause dans l'affaire Poitrimol), la legislation belge impose, en 
general, la comparution personnelle de la personne accusee et autorise 
I' opposition contre toute decision de condamnation rendue par defaut. La 
Commission est done appelee a determiner si ces circonstances particulieres 
sont de nature a justifier une conclusion differente de celle a laquelle la 
Cour est parvenue dans ses arrets Poitrimol et Pelladoah. 

38. La Commission rappelle que dans l'affaire Lala (arret precite, p. 13, 
§§ 33-34), la Cour s'est exprimee comme suit: 

«La comparution d'un prevenu revet une importance capitale dans l'interet d'un 
proces penal equitable et juste. D'une maniere generale, cela vaut egalement pour un 
appel. Toutefois, ii est aussi d'une importance cruciale pour l'equite du systeme penal 
que !'accuse soit adequatement defendu tant en premiere instance qu'en appel, a 
fortiori lorsque, comme c 'est le cas en droit neerlandais, Jes decisions rendues par 
defaut en appel ne sont pas susceptibles d'opposition. 

De l'avis de la Cour, c'est ce dernier inten~t qui prevaut. Par consequent, le fait que 
!'accuse, bien que dument assigne, ne comparaisse pas ne saurait - meme a defaut 
d'excuse - justifier qu'il soil prive du droit a !'assistance d'un defenseur que Jui 
reconnalt !'article 6 § 3 de la Convention. 

( ... ) Il appartient aux juridictions d'assurer le caractere equitable d 'un proces et de 
veiller par consequent ace qu 'un avocat qui, a !'evidence, y assiste pour defendre son 
client en I' absence de celui-ci, se voie donner !'occasion de le faire. » 

39. Eu egard a ces considerations, la Commission estime que les 
elements particuliers mis en exergue par le Gouvemement ne sont 
pas de nature a justifier une conclusion differente de celles adoptees 
par la Cour europeenne dans les affaires Poitrimol, Lala et Pelladoah 
precitees. 
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40. La Commission est done d'avis que le refus de la cour d' appel 
d'autoriser I'avocat de la requerante a la representer et a deposer des 
conclusions en son nom au motif qu 'elle n'avait pas personnellement 
comparu sur opposition constitue une violation de !'article 6 §§ 1 et 3 c) de 
la Convention. 

Conclusion 

41. La Commission conclut, par quatorze voix contre une, qu ' il y a eu, 
en I'espece, violation de l'article 6 de la Convention. 

M.-T. SCHOEPFER 

Secretaire 
de la deuxieme chambre 

G.H. THUNE 
Presidente 

de la deuxieme chambre 
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OPINION DISSIDENTE DE M. ALKEMA 

(Traduction) 

J'ai vote contre le constat d'une violation de !'article 6 § 3 c) qui consacre 
le droit a !'assistance d'un defenseur. Cependant, ii ne faut pas deduire de 
mon desaccord que je meconnais I 'importance attachee a ce droit par la Cour 
dans ses arrets Poitrimol c. France du 23 novembre 1993 (serie A n° 277-A), 
Lala c. Pays-Bas et Pelladoah c. Pays-Bas (serie A n°s 297-A et 297-B). En 
effet, ii est capital que !'accuse soit convenablement defendu meme lorsqu'il 
ne comparalt pas, et ce d'autant plus lorsque - comme en l'espece - Jes 
moyens de defense se limitaient a des points de droit. 

La raison demon desaccord n'est pas tant que le droit beige, tel qu'il est 
constamment applique par Jes juridictions, exclut l'avocat des plaidoiries 
lorsque la personne condamnee fait opposition a une deuxieme decision 
rendue par defaut (paragraphe 25 du rapport), d'autant que la requerante 
pouvait et aurait du avoir connaissance de cette pratique par le biais de son 
avocat. A mon sens, ce qui est determinant est plutot la ratio legis de la 
regle de droit beige susmentionnee: entraver de fac;on repetee et deliberee le 
deroulement d'une procedure contradictoire apres avoir fait defaut en 
premiere instance et en appel et apres avoir forme un recours contre un 
verdict deja rendu par defaut constitue manifestement un abus. C'est 
precisement ce qui distingue le cas d'espece des trois arrets precites de la 
Cour. Dans ces affaires, Jes accuses, a la suite de leur non-comparution, ne 
pouvaient recourir contre le verdict rendu par defaut qu'en interjetant appel 
et, ce faisant, ils ont du renoncer a l'une des deux instances qui pouvaient 
normalement examiner l'affaire non seulement en droit mais egalement en 
fait (voir !'article 2 du Protocole n° 7 a la Convention auquel la Belgique 
n'est pas partie). 

Dans l'arret Poit1imol (p. 15, § 35) la Cour a declare«( ... ) le legislateur 
doit pouvoir decourager Jes abstentions injustifiees », mais elle a juge qu'il 
n'y avait pas lieu de se prononcer « sur le point de savoir s'il est en principe 
loisible de Jes sanctionner en derogeant au droit a !'assistance d'un 
defenseur ». Pour justifier le deni de ce droit, ii faut mettre en balance Jes 
interets de l'individu et l'interet general. D'une part, la requerante a pu faire 
valoir ses moyens de fait et de droit en premiere instance, mais a choisi de ne 
pas user de cette possibilite en seconde instance. D'autre part, ii ne paralt que 
raisonnable et Conforme a !'esprit et a la lettre de la Convention - notamment 
de I' article 17 - de chercher a proteger I' ordre judiciaire contre des actions 
abusives et des entraves afin d' assurer son bon fonctionnement. Tout bien 
pese, ii y a lieu de conclure que le deni, en droit beige, du droit de se faire 
representer par un avocat en cas de non-comparution ne constituait pas une 
mesure disproportionnee en I' espece. 
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SUMMARY 1 

Conviction for insulting municipal guards 

Article 10 

Freedom of expression - Defamation - Conviction for insulting municipal guards 
- Prevention of disorder - Necessary in a democratic society - Proportionality -
Margin of appreciation - Relevant and sufficient reasons - Limits of acceptable 
criticism of civil servants - Protection of civil servants from verbal abuse 

* 
* * 

The applicant, a journalist, intervened when he saw two municipal guards insisting 
that street vendors leave a square where the guards maintained that selling was not 
authorised. The exchange was witnessed by bystanders. The applicant was 
convicted of verbally insulting municipal guards while they were carrying out their 
duties (Article 236 of the Criminal Code) and sentenced to eight months' 
imprisonment, suspended for two years. He was also ordered to pay a fine, a sum 
to charity and costs. On appeal, the prison sentence and the order to pay a sum to 
charity were quashed and the costs were reduced, but the fine was upheld. The 
court considered that there was sufficient evidence to conclude that the applicant 
had insulted the guards by calling them ··oafs" and "dumb", terms which were 
widely regarded as offensive, and had therefore exceeded the limits of freedom of 
expression. 

Held 
Article 10: The conviction constituted an interference with the applicant's right to 
freedom of expression. The interference was prescribed by law and pursued a 
legitimate aim, namely the prevention of disorder. The applicant's remarks had not 
formed part of an open discussion of matters of public concern, nor had they 
involved freedom of the press, since he had clearly acted in a private capacity 
rather than as a journalist. Moreover, his conviction was based on the utterance of 
words judged to be insulting and not on his criticism of the guards. While the limits 
of acceptable criticism might be wider with regard to civil servants exercising their 
powers than in relation to private individuals, it could not be said that civil servants 
knowingly laid themselves open to close scrutiny to the same extent as politicians; 
furthermore, civil servants had to enjoy public confidence in conditions free from 
undue perturbation and it might therefore be necessary to protect them from 
offensive and abusive verbal attacks while on duty. The reasons prompting the 
applicant's conviction were relevant in terms of the aim pursued and, while he had 
acted out of genuine concern for fellow citizens in the course of a heated 

1. This summary by the Registry does not bind the Court. 
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discussion, he had insulted the guards in a public place although their actions had 
not warranted resort to offensive and abusive verbal attacks. Sufficient grounds 
therefore existed for the interference, which was proportionate to the legitimate 
aim, in particular taking into account the reduction of the sentence on appeal. The 
national authorities had not overstepped their margin of appreciation. 
Conclusion: no violation (twelve votes to five). 

Case-law cited by the Court 

Handyside v. the United Kingdom, judgment of 7 December 1976, Series A no. 24 
Lingens v. Austria, judgment of 8 July 1986, Series A no. 103 
Barfod v. Denmark,judgment of22 February 1989, Series A no. 149 
Jersild v. Denmark, judgment of 23 September 1994, Series A no. 298 
Oberschlick v. Austria (no. 2), judgment of 1 July 1997, Reports (Jf'Judgments and 
Decisions 1997-IY 
McGinley and Egan v. the United Kingdom, judgment of 9 June 1998, Reports 
1998-Ill 
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In the case of Janowski v. Poland, 
The European Court of Human Rights, s1ttmg, in accordance with 

Article 27 of the Convention for the Protection of Human Rights and Fun
damental Freedoms ("the Convention"), as amended by Protocol No. 11 1

, 

and the relevant provisions of the Rules of Court2
, as a Grand Chamber 

composed of the following judges: 
Mr L. WILDHABER, President, 
Mrs E. PALM, 
Mr C.L. ROZAKIS, 
Sir Nicolas BRATZA, 
Mr M. PELLONPAA, 
Mr B. CONFORTI, 
Mr A. PASTOR RIDRUEJO, 
Mr G. BONELLO, 
Mr J. MAKARCZYK, 
Mr P. KOR.IS, 
Mr R. TOR.MEN, 
Mr C. BiRSAN, 
Mr M. FISCHBACH, 
Mr J. CASADEVALL, 
Mrs H.S. GREVE, 
Mr A.B. BAKA, 
Mr R. MARUSTE, 

and also of Mr M. DE SAL VIA, Registrar, 
Having deliberated in private on 18 November 1998 and 14 January 1999, 
Delivers the following judgment, which was adopted on the last

mentioned date: 

PROCEDURE 

1. The case was referred to the Court, as established under former Art
icle 19 of the Convention3

, by the Polish Government ("the Government") 
on 26 February 1998, by a Polish national, Mr J6zef Janowski ("the appli
cant"), on 27 February 1998 and by the European Commission of Human 
Rights ("the Commission") on 16 March 1998, within the three-month 
period laid down by former Articles 32 § 1 and 47 of the Convention. 
It originated in an application (no. 25716/94) against the Republic of Poland 
lodged with the Commission under former Article 25 by the applicant on 
25 January 1994. 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on 1 November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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The Government's application referred to former Article 48; the appli
cant's application to the Court referred to former Article 48 as amended by 
Protocol No. 91

, which Poland had ratified; the Commission's request re
ferred to former Articles 44 and 48 and to the declaration whereby Poland 
recognised the compulsory jurisdiction of the Court (former Article 46 ). The 
object of the applications and of the request was to obtain a decision as to 
whether the facts of the case disclosed a breach by the respondent State of 
its obligations under Article I 0 of the Convention. 

2. In response to the enquiry made in accordance with Rule 35 § 3 (d) of 
former Rules of Court B2

, the applicant stated that he wished to take part in 
the proceedings and designated the lawyer who would represent him (for
mer Rule31). The lawyer was given leave by Mr R. Bernhardt, the Presi
dent of the Court at the time, to use the Polish language (former 
Rule 28 § 3). 

3. As President of the Chamber which had originally been constituted 
(former Article 43 of the Convention and former Rule 21) in order to deal, 
in particular, with procedural matters that might arise before the entry into 
force of Protocol No. 11, Mr Bernhardt, acting through the Registrar, con
sulted the Agent of the Government, the applicant's lawyer and the Delegate 
of the Commission on the organisation of the written procedure. Pursuant to 
the order made in consequence, the Registrar received the applicant's and 
the Government's memorials on 13 July and 7 August 1998 respectively. 
On I 5 September 1998 the Delegate of the Commission submitted written 
observations. 

4. After the entry into force of Protocol No. I I on I November 1998 and 
in accordance with the provisions of Article 5 § 5 thereof, the case was 
referred to the Grand Chamber of the Court. The Grand Chamber included 
ex officio Mr J. Makarczyk, the judge elected in respect of Poland (Art
icle 27 § 2 of the Convention and Rule 24 § 4 of the Rules of Court), 
Mr L. Wildhaber, the President of the Court, Mrs E. Palm and 
Mr C.L. Rozakis, the Vice-Presidents of the Court, and Sir Nicolas Bratza 
and Mr M. Pellonpaa, Presidents of Sections (Article 27 § 3 of the Conven
tion and Rule 24 § 3). The other members appointed to complete the Grand 
Chamber were Mr B. Conforti, Mr A. Pastor Ridruejo, Mr G. Bonello, 
Mr P. Kiiris, Mrs V. Straznicka, Mr C. Blrsan, Mr M. Fischbach, 
Mr J. Casadevall, Mrs H.S. Greve, Mr A.B. Baka and Mr R. Maruste 
(Rule 24 § 3 and Rule 100 § 4). Subsequently Mr R. Ttirmen, substitute 
judge, replaced Mrs Strafoicka who was unable to take part in the further 
consideration of the case (Rule 24 § 5 (b) ). 

Notes by the Registry 
I. Protocol No. 9 came into force on I October 1994 and was repealed by Protocol No. 11. 
2. Rules of Court B, which came into force on 2 October 1994, applied until 
31 October 1998 to all cases concerning States bound by Protocol No. 9. 
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5. At the Court's invitation (Rule 99), the Commission delegated one of 
its members, Mr M.A. Nowicki, to take part in the proceedings before the 
Grand Chamber. 

6. In accordance with the President's decision , a hearing, at which the 
applicant was present, took place in public in the Human Rights Building, 
Strasbourg, on 18 November 1998. 

There appeared before the Court: 

(a) for the Government 
Mr K. DRZEWICKI, Professor of Public International Law, Agent, 
Ms E. CHALUB · SKA, Judge on secondment 

to the Ministry of Justice, Counsel, 
Mr A. KALINSKI, Office of the Agent, 
Mr M . LUCZKA, Deputy to the Permanent Representative 

of Poland to the Council of Europe, 
Ms M. D~BSKA, Office of the Agent, Advisers; 

(b) for the applicant 
Mrs B. BANASIK, of the L6dz Bar, Counsel; 

(c) for the Commission 
Mr M.A. NOWICKI, 
Ms M.-T. SCHOEPFER, 

Delegate, 
Secretary to the Commission. 

The Court heard addresses by Mr Nowicki, Mrs Banasik and 
Mr Drzewicki. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

7. The applicant was born in 1937. He is a journalist and lives in 
Zdu11ska Wola, Poland. 

8. According to the applicant, on 2 September 1992 he noticed two 
municipal guards who were ordering street vendors to leave a square in 
Zdu11ska Wola where selling was allegedly not authorised by the municipal 
authorities and to move their makeshift stands to a nearby market-place. The 
Government maintain however that the guards, who were acting on sanitary 
and traffic considerations, merel y requested the vendors to move to a nearby 
market-place. The applicant further submits that he intervened, informing 
the guards that their actions had no legal basis and infringed the laws guar
anteeing freedom in the economic field. He pointed out that the municipal 
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authorities had not passed any resolution which would allow the guards to 
clear the square. The applicant observed that the guards were apparently 
acting only on the basis of verbal instructions from the mayor and urged the 
vendors to stay. The exchange between the applicant and the guards was 
witnessed by a group of bystanders. 

9. Subsequently, on an unspecified date, the Zdut'tska Wola district 
prosecutor (Prokurator Rejonowy) instituted criminal proceedings against 
the applicant. On 5 January 1993 the district prosecutor lodged a bill of 
indictment with the Zdui1ska Wola District Court (Sqd Rejonowy). The 
applicant was charged with having insulted municipal guards while they 
were carrying out their duties and with having acted with flagrant contempt 
for legal order, an offence specified in Article 236 of the Criminal Code 
read together with Article 59 § I. 

10. On 29 April 1993 the District Court convicted the applicant under 
Article 236 of the Criminal Code of verbally insulting two municipal 
guards. It held that the offence was an act of hooliganism within the 
meaning of Article 59 § I of the Criminal Code. The applicant was 
sentenced to eight months' imprisonment suspended for two years 
and a fine of 1,500,000 old zlotys (PLZ). He was also ordered to pay 
the sum of PLZ 400,000 to charitable institutions and court costs of 
PLZ 346,000. 

11. On an unspecified date the applicant filed an appeal against this 
judgment, submitting that his conviction was based on insufficient evidence. 
He pointed out that the District Court had failed to establish precisely what 
defamatory words had been used and had only found that the applicant had 
called the guards "ignorant". This word should not have been regarded as an 
insult but as an acceptable criticism of public servants. The applicant further 
contended that the trial court had wrongly applied the law since, contrary to 
its findings, it was evident that his acts had not involved any act of hooli
ganism as he had only intended to protect street vendors from illegal actions 
of the municipal guards. 

12. On 29 September 1993 the Sieradz Regional Court (Sqd 
Wojew6dzki) quashed the part of the contested judgment relating to the 
sentence of imprisonment and the order to pay PLZ 400,000 to charitable 
institutions. However, it upheld the fine of PLZ 1,500,000 and reduced the 
court costs to the sum of PLZ 150,000. The Regional Court was of the 
opinion that the trial court had wrongly considered that the offence at issue 
had been hooligan in nature as the applicant's motive had been to defend 
street vendors against the acts of the municipal guards which he had consid
ered illegal. Therefore the applicant had not acted as he did without any 
justifiable motive, which was a prerequisite for finding that the offence was 
an act of hooliganism. 

13. Furthermore, the Regional Court agreed with the applicant that the 
Zdui1ska W ola municipal council had not passed any resolution prohibiting 
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the sale of merchandise on the streets and that no public notice to this effect 
had been posted at the material place and time. Therefore, there were no 
grounds for the trial court's finding that the applicant had demonstrated 
flagrant contempt for legal order. 

14. Finally, the Regional Court observed that the judgment had not 
mentioned the abusive words used by the applicant. Nevertheless, it consid
ered that there was sufficient evidence in the case file to conclude that the 
applicant had in fact insulted the guards by calling them "oafs" and "dumb" 
("cwoki" and "glupki"). These words were widely considered to be offen
sive and by using them the applicant had exceeded the limits of freedom of 
expression. The court found that the resulting conviction was rightly im
posed under Article 236 of the Criminal Code whose object was to ensure 
that civil servants were not hindered in carrying out their duties. 

II. RELEVANT DOMESTIC LAW 

15. At the relevant time the legislation provided as follows: 

Article 236 of the Criminal Code: 

'"Anyone who insults a civil servant ... during and in connection with the carrying 
out of his official duties is liable to up to two years· imprisonment, to restriction of 
personal liberty or to a fine." 

"Kto ~niewa:::a funkcjonariusza publicznego ... podczas i w zwiqzku z pelnieniem 
obowilzzk6w sluibowych, podlega karze pozbawienia wolnosci do fat 2, ograniczenia 
wolno.l:ci albo grzywny." 

Article 59 § 1 of the Criminal Code: 

"If a perpetrator has committed a premeditated offence of a hooligan nature, the 
court shall impose a sentence of imprisonment not lower than one and a half times the 
minimum sentence provided ... " 

"Jeteli sprawca dopuscil si(' umysbzego wystepku o charakterze chuligwlskim, sqd 
wymierza kare pozbawienia wolnosci nie nitszq od dolnego zagrotenia zwi('kszonego 
o po/owe ... " 

Article 120 § 14 of the Criminal Code provided that an offence should be 
regarded as being of a hooligan nature if the perpetrator acted in public, 
without any justifiable motive or with an obviously unjustified one, thus 
demonstrating flagrant contempt for legal order. 

PROCEEDINGS BEFORE THE COMMISSION 

16. Mr Janowski applied to the Commission on 25 January 1994. He 
relied on Article 6 of the Convention, complaining that the Zdui1ska W ola 
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District Court had refused to grant him legal aid and hear two defence 
witnesses and had produced minutes which did not reflect statements made 
by witnesses and the applicant during the hearing. He also complained 
under Article 10 that his conviction violated his right to freedom of ex
pression. 

17. The Commission (Second Chamber) declared the application 
(no. 25716/94) admissible on 27 November 1996 with the exception of 
the applicant's complaints under Article 6. In its report of 3 December 1997 
(former Article 31 of the Convention), it expressed by eight votes to seven 
the opinion that there had been a violation of Article 10. The full text of the 
Commission's opinion and of the dissenting opinion contained in the report 
is reproduced as an annex to this judgment. 

FINAL SUBMISSIONS TO THE COURT 

18. The applicant in his memorial requested the Court to find that the 
facts of the case disclosed violations of Articles 3, 6, 7 § I and 10 of the 
Convention and to award him just satisfaction under former Article 50 (now 
Article 41 ). 

The Government for their part requested the Court to find that Article l 0 
had not been violated in the present case. 

THE LAW 

I. SCOPE OF THE CASE 

19. In his memorial to the Court the applicant raised several complaints 
under Articles 3, 6, 7 § I and 10 of the Convention. The Court observes that 
only the applicant's complaint under Article 10 that his conviction violated 
his right to freedom of expression was declared admissible by the Commis
sion (see paragraphs 16-17 above). 

20. The Court is therefore required to examine only the applicant's com
plaint under Article 10 (see, mutatis mutandis, the McGinley and Egan v. 
the United Kingdom judgment of 9 June 1998, Reports of Judgments and 
Decisions 1998-III, pp. 1354-55, §§ 68-70). 



JANOWSKI v. POLAND JUDGMENT 197 

II. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTION 

21. Mr Janowski submitted that his conviction for insulting the munici
pal guards had infringed his right to freedom of expression as guaranteed by 
Article 10 of the Convention, which provides: 

"l. Everyone has the right to freedom of expression. This right shall include free
dom to hold opinions and to receive and impart information and ideas without inter
ference by public authority and regardless of frontiers. This Article shall not prevent 
States from requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are pre
scribed by law and are necessary in a democratic society, in the interests of national 
security. territorial integrity or public safety, for the prevention of disorder or crime, 
for the protection of health or morals. for the protection of the reputation or rights of 
others, for preventing the disclosure of information received in confidence, or for 
maintaining the authority and impartiality of the judiciary." 

The Commission agreed with the applicant's arguments, whereas the 
Government contended that the facts of the case disclosed no breach of 
Article 10. 

A. Existence of an interference 

22. The participants in the proceedings were agreed that the applicant's 
conviction amounted to an interference with the exercise of his right to 
freedom of expression. The Court sees no cause to conclude otherwise. 

23. An interference contravenes Article 10 unless it is "prescribed by 
law", pursues one or more of the legitimate aims referred to in paragraph 2 
of Article 10 and is "necessary in a democratic society" for achieving such 
an aim or aims. 

B. "Prescribed by law" 

24. The Court considers, and indeed this was not disputed before it, that 
the interference was "prescribed by law'', the applicant's conviction having 
been based on Article 236 of the Criminal Code (see paragraphs 14 and 15 
above). 

C. Legitimate aim 

25. The Commission, referring to the judgment of the appeal court, 
which explained that the purpose of the applicant's conviction was to ensure 
that civil servants were not hindered in carrying out their duties, considered 
that the interference pursued the legitimate aim of the prevention of disorder 
(see paragraph 14 above). The Government agreed that the prevention of 
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disorder was one of the legitimate aims pursued by the national authorities, 
but in addition pleaded the protection of the reputation and the rights of the 
municipal guards as the second legitimate aim. 

26. Having regard to the particular circumstances of the case and to the 
reasoning of the appeal court's judgment, the Court considers that the con
viction of the applicant was intended to pursue the legitimate aim of the 
prevention of disorder. The interference complained of therefore pursued a 
legitimate aim under Article I 0 § 2. 

D. "Necessary in a democratic society" 

I. Arguments before the Court 

27. The applicant submitted that his conviction for insulting the munici
pal guards did not constitute a necessary interference under paragraph 2 of 
Article I 0. He pointed out that he had not intended to insult the guards but 
merely wanted to convey a message concerning the unlawfulness of their 
actions. Although the form of his message was strongly disapproving of the 
guards, the words he used should be considered appropriate. Furthermore, 
as the guards had acted unlawfully, they could not enjoy any special protec
tion against criticism. 

Finally, the applicant claimed that, since he was a journalist, his convic
tion was widely considered as an attempt by the authorities to restore cen
sorship and constituted discouragement of the expression of criticism in 
future. 

28. The Commission considered that civil servants acting in an official 
capacity were, like politicians, subject to the wider limits of acceptable 
criticism. If they acted without a legal basis they should expect criticism 
from citizens and must accept that it may sometimes be harsh or expressed 
in a strong form. The applicant might have offended the guards by calling 
them "oafs" and "dumb". However, in the particular circumstances of the 
case, namely the fact that he had spontaneously reacted to unjustified ac
tions by the guards out of genuine civic considerations and expressed his 
criticism in the course of a heated exchange, he had not overstepped the 
limits of acceptable criticism. Furthermore, the Commission pointed out that 
the national authorities had convicted the applicant solely on the basis of the 
insulting meaning of the two words used by him without taking into account 
the situation which had provoked his reaction. It concluded that, as the 
applicant's conviction was not proportionate to the legitimate aim pursued 
and was not necessary in a democratic society, there had been a violation of 
Article 10. 

The Delegate of the Commission added that in a democratic society citi
zens should be allowed to react to the conduct of civil servants even if their 
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reactions were not justified and took controversial forms. Moreover, law
enforcement officers should be indifferent to offensive verbal responses to 
their actions since they constituted a part of their professional risk. 

29. The Government disagreed with the Commission's opinion that civil 
servants acting in an official capacity were, like politicians, subject to the 
wider limits of acceptable criticism. Although they should be open to close 
scrutiny and criticism, they should at the same time enjoy protection against 
destructive attacks in order to be able to carry out their duties effectively. 
The Government further contested the Commission's conclusion concerning 
the unlawfulness of the actions of the municipal guards, claiming that the 
latter had a right to instruct the street vendors to leave a square since they 
had acted on sanitary and traffic considerations (see paragraph 8 above). 
The criticism expressed by the applicant could not enjoy wider limits for it 
was not articulated through the media and was not a part of public debate on 
important issues. As the penalty imposed on the applicant had been propor
tionate to the aims pursued, the Government concluded by requesting the 
Court to find that there had been no violation of Article l 0. 

2. The Court's assessment 

(a) General principles 

30. The Court reiterates the fundamental principles which emerge from 
its judgments relating to Article 10: 

(i) Freedom of expression constitutes one of the essential foundations of 
a democratic society and one of the basic conditions for its progress and for 
each individual's self-fulfilment. Subject to paragraph 2, it is applicable not 
only to "information" or "ideas" that are favourably received or regarded as 
inoffensive or as a matter of indifference, but also to those that offend, 
shock or disturb. Such are the demands of that pluralism, tolerance and 
broadmindedness without which there is no "democratic society". As set 
forth in Article 10, this freedom is subject to exceptions, which must, how
ever, be construed strictly, and the need for any restrictions must be estab
lished convincingly (see the following judgments: Handyside v. the United 
Kingdom, 7 December 1976, Series A no. 24, p. 23, § 49; Lingens v. Aus
tria, 8 July 1986, Series A no. 103, p. 26, § 41; and Jersild v. Denmark, 
23 September 1994, Series A no. 298, p. 23, § 31 ). 

(ii) The adjective "necessary", within the meaning of Article I 0 § 2, 
implies the existence of a "pressing social need". The Contracting States 
have a certain margin of appreciation in assessing whether such a need 
exists, but it goes hand in hand with a European supervision, embracing 
both the legislation and the decisions applying it, even those given by an 
independent court. The Court is therefore empowered to give the final 
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ruling on whether a "restriction" is reconcilable with freedom of expres
sion as protected by Article 10 (see the above-mentioned Lingens judg
ment, p. 25, § 39). 

(iii) In exercising its supervisory jurisdiction, the Court must look at the 
impugned interference in the light of the case as a whole, including the 
content of the remarks held against the applicant and the context in which 
he made them. In particular, it must determine whether the interference in 
issue was "proportionate to the legitimate aims pursued" and whether the 
reasons adduced by the national authorities to justify it are "relevant and 
sufficient" (see the above-mentioned Lingens judgment, pp. 25-26, § 40, 
and the Barfod v. Denmark judgment of 22 February 1989, Series A 
no. 149, p. 12, § 28). In doing so, the Court has to satisfy itself that the 
national authorities applied standards which were in conformity with the 
principles embodied in Article 10 and, moreover, that they based themselves 
on an acceptable assessment of the relevant facts (see the above-mentioned 
Jersild judgment, p. 24, § 31 ). 

(b) Application of the above principles to the instant case 

31. Turning to the facts of the present case, the Court's task is to deter
mine whether, in all the circumstances, the restriction on Mr Janowski's 
freedom of expression answered a "pressing social need" and was "pro
portionate to the legitimate aim pursued" and whether the reasons adduced 
by the national authorities in justification of it were "relevant and suffi
cient". 

32. In this connection the Court notes that the applicant was convicted of 
insulting the municipal guards by calling them "oafs" and "dumb" during an 
incident which took place in a square. It was witnessed by bystanders and 
concerned the actions of municipal guards who insisted that street vendors 
trading in the square move to another venue (see paragraph 8 above). The 
applicant's remarks did not therefore form part of an open discussion of 
matters of public concern; neither did they involve the issue of freedom of 
the press since the applicant, although a journalist by profession, clearly 
acted as a private individual on this occasion. The Court further observes 
that the applicant's conviction was based on his utterance of the two words 
which were judged to be insulting by both trial and appeal courts, not the 
fact that he had expressed opinions critical of the guards or alleged that their 
actions were unlawful (see paragraphs 10 and 14 above). 

In these circumstances the Court is not persuaded by the applicant's 
contention that his conviction was widely considered as an attempt by the 
authorities to restore censorship and constituted discouragement of the 
expression of criticism in future (see paragraph 27 above). 

33. The Court also notes the Commission's reasoning that civil servants 
acting in an official capacity are, like politicians, subject to the wider limits 
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of acceptable criticism (see paragraph 28 above). Admittedly those limits 
may in some circumstances be wider with regard to civil servants exercising 
their powers than in relation to private individuals. However, it cannot be 
said that civil servants knowingly lay themselves open to close scrutiny of 
their every word and deed to the extent to which politicians do and should 
therefore be treated on an equal footing with the latter when it comes to the 
criticism of their actions (cf. the Oberschlick v. Austria (no. 2) judgment of 
1July1997, Reports 1997-IV, p. 1275, § 29). 

What is more, civil servants must enjoy public confidence in conditions 
free of undue perturbation if they are to be successful in performing their 
tasks and it may therefore prove necessary to protect them from offensive 
and abusive verbal attacks when on duty. In the present case the require
ments of such protection do not have to be weighed in relation to the inter
ests of the freedom of the press or of open discussion of matters of public 
concern since the applicant's remarks were not uttered in such a context (see 
paragraph 32 above; and cf. the above-mentioned Lingens judgment, p. 26, 
§ 42 in fine). 

34. In the Court's view, the reasons prompting the applicant's convic
tion were relevant ones in terms of the legitimate aim pursued. It is true that 
the applicant resorted to abusive language out of genuine concern for the 
well-being of fellow citizens in the course of a heated discussion. This 
language was directed at law-enforcement officers who were trained how to 
respond to it. However, he insulted the guards in a public place, in front of a 
group of bystanders, while they were carrying out their duties. The actions 
of the guards, even though they were not based on the explicit regulations of 
the municipal council but on sanitary and traffic considerations, did not 
warrant resort to offensive and abusive verbal attacks (see paragraph 8 
above). Consequently, even if there were some circumstances arguing the 
other way, sufficient grounds existed for the decision ultimately arrived at 
by the national courts. 

(c) Conclusion 

35. Having regard to the foregoing, the Court is satisfied that the reasons 
adduced by the national authorities were "relevant and sufficient" for the 
purposes of paragraph 2 of Article 10. The Court further finds that, in the 
particular circumstances of the instant case, the resultant interference was 
proportionate to the legitimate aim pursued. In this connection, it is note
worthy that the applicant's sentence was substantially reduced on appeal 
and, most significantly, his prison sentence was quashed by the Sieradz 
Regional Court (see paragraph 12 above). In sum, it cannot be said that the 
national authorities overstepped the margin of appreciation available to 
them in assessing the necessity of the contested measure. 

There has consequently been no breach of Article 10 of the Convention. 
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FOR THESE REASONS, THE COURT 

Holds by twelve votes to five that there has been no breach of Article 10 
of the Convention. 

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 21January1999. 

Michele DE SAL VIA 
Registrar 

Luzius WILDHABER 
President 

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rules of Court, the following dissenting opinions are annexed to this 
judgment: 

(a) dissenting opinion of Mr Wildhaber; 
(b) dissenting opinion of Sir Nicolas Bratzajoined by Mr Rozakis; 
(c) dissenting opinion of Mr Bonello; 
(d) dissenting opinion of Mr Casadevall. 

L.W. 
M. deS. 
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DISSENTING OPINION OF JUDGE WILDHABER 

In my view, no "pressing social need" justified, in the circumstances of 
the case, the fine imposed on the applicant. Since the applicant used only 
two moderately insulting words, in a spontaneous and lively discussion, to 
defend a position which was legally correct and in which he had no im
mediate personal interest, it was not "necessary in a democratic society" to 
fine him in order to "prevent disorder". 
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DISSENTING OPINION OF JUDGE Sir Nicolas BRATZA 
JOINED BY JUDGE ROZAKIS 

I regret that I am unable to agree with the majority of the Court that there 
has been no violation of Article 10 in the present case. 

In reaching this conclusion, the majority have placed emphasis on the 
margin of appreciation to be afforded to the domestic courts: it is their view 
that, in finding that the words used by the applicant to describe the munici
pal guards ("l\woki" and "glupki") were insulting within the meaning of 
Article 236 of the Criminal Code and in convicting and sentencing the 
applicant for a breach of that provision, the Sieradz Regional Court did not 
exceed the permissible margin and that in consequence the applicant's 
conviction was justified under paragraph 2 of Article 10. 

In my view this is to take too narrow an approach to the issues under Art
icle 10. The real difficulty in the case seems to me to arise from the sweep
ingly broad and unqualified terms of Article 236 itself. The Article makes it 
an offence punishable with imprisonment for anyone to insult a civil servant 
during and in connection with the carrying out of his official duties. As I 
understand it, the Article allows no discretion to the domestic court other 
than to convict a defendant once it finds that insults have been addressed to 
a civil servant when carrying out his official duties. In particular, it appears 
that the court is neither required nor free to examine the circumstances in 
which insulting words were used, or whether the use of the words could be 
justified, or whether the conduct of the civil servant provoked the insulting 
words or whether the use of the words in any way hindered the civil servant 
in the performance of his official duties. In this regard, I note the Govern
ment's submission that, in determining whether an offence is committed 
under Article 236, "it is irrelevant or indifferent whether a civil servant was 
substantially right or wrong in undertaking a specific action within his 
official duties .. ., it is sufficient to establish that a civil servant was insulted 
during the carrying out of his/her official duties". This is in marked contrast 
to the provisions of Austrian law which were examined by the Court in the 
case of Oberschlick v. Austria (no. 2) Uudgment of I July 1997, Reports of 
Judgments and Decisions 1997-IV), where a defence was available to a 
person using insulting language to another if the insults were provoked and 
resulted from the understandable indignation of the person concerned. 

I am prepared, with some hesitation, to agree that the application of the 
Article to the applicant in the present case served a legitimate aim for the 
purposes of Article I 0 § 2, namely "the prevention of disorder," even in the 
absence of any evidence that the use of the two words did, or was likely to, 
provoke any disorder. I cannot, on the other hand, accept the Government's 
submission that the prosecution of the applicant served the further legitimate 
aim of "the protection of the ... rights of others": this submission flies in the 
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face of the judgment of the Regional Court, which specifically held that the 
purpose of Article 236 was not to protect the personal dignity of civil ser
vants, but to ensure that they were not hindered in carrying out their tasks. 

More importantly, I am quite unable to accept that the application of this 
provision in the present case was necessary in a democratic society to 
achieve any legitimate aim: the use of the Article to prosecute, convict and 
fine the applicant was in my view neither a response to a pressing social 
need, nor proportionate to any legitimate aim served. 

In reaching this view, I place particular reliance on the following factors 
of the case. 

( l) There is clear evidence that the two words of insult were used in the 
course of what the Commission accurately described as a "lively exchange" 
between the applicant and the municipal guards. This exchange was equally 
clearly provoked by what the applicant saw as an abuse of authority by the 
guards in requiring stall holders to leave the square and move their stalls 
to a nearby market-place. While the Government dispute that the munici
pal guards were acting unlawfully in so doing, it is indisputable that, as 
the Regional Court found, the applicant correctly considered that there had 
been no resolution of the municipal council prohibiting the selling of mer
chandise on the streets and that no public notice to this effect had been 
posted at the material time and place. The applicant was, in these circum
stances, amply justified in exercising his freedom of expression in remon
strating with the municipal guards. The fact that, in the course of doing so, 
he used two insulting words which evidently reflected his sense of frustra
tion with the attitude of the guards, could not in my view justify his prose
cution. As the majority of the Commission correctly pointed out, even 
though the language used by the applicant may be considered exaggerated, 
it did not amount to a deliberate and gratuitous personal attack on the 
guards. 

(2) The majority of the Court place emphasis on the fact that the appli
cant's remarks did not form part of an open discussion of matters of public 
concern. I cannot agree. While it is true that the discussion in the present 
case concerned only the applicant and the municipal guards and while the 
subject matter of the discussion may not have been of major significance, it 
concerned nevertheless what was perceived by the applicant as an abuse or 
excess of authority on the part of public officials and to this extent was in 
my view clearly a matter of public concern which merited the protection of 
Article 10. 

(3) There is nothing to suggest that the use of the two words of insult 
was in any way calculated to cause public disorder or to hinder the guards in 
the performance of what they considered to be their proper functions. It is 
possible that their confrontation with the applicant might have served as a 
hindrance and might have proved a public embarrassment for the guards. 
But the applicant was expressly acquitted of the offence of "hooliganism" 
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by the Regional Court and there is nothing in the judgment of the Regional 
Court to indicate that the use of the two words of themselves had any im
pact on the performance by the guards of their official functions. 

(4) The fine imposed on the applicant was by no means insignificant. 
The Government assert that the fine was modest. On the other hand, they 
also accept that it was the approximate equivalent of one month's unem
ployment benefit, which cannot in my mind be regarded as a proportionate 
response to the offence of which the applicant was convicted. 

In my view, the application of the blunt instrument of Article 236 of the 
Criminal Code in the circumstances of the present case to prosecute, convict 
and sentence the applicant amounted to an unjustified interference with the 
applicant's rights under Article 10 of the Convention. 
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DISSENTING OPINION OF JUDGE BONELLO 

I regret I am unable to concur with the majority. 
Satisfactory evidence has been produced in this case that the municipal 

guards of Zduiiska W ola were acting in excess of their powers when they 
dispersed some street vendors from an area in which the selling of merchan
dise was not prohibited by a resolution of the municipal council 1• The appli
cant remonstrated with the guards against this abuse of power. In the pro
cess he resorted to language which can reasonably be qualified as offensive. 

That moment in time saw a confrontation between two excesses: on the 
one hand, the guards, who were exceeding the limits of their authority; on 
the other, the applicant, who was exceeding the limits of permissible criti
cism. 

The Court agrees that the criminal prosecution of the applicant and his 
subsequent conviction for insulting a civil servant (in terms of Article 236 
of the Polish Criminal Code) constituted an interference with his right to 
freedom of expression. That Article gives special protection to public offi
cers who are carrying out their official duties. An interference with the 
enjoyment of a fundamental right would, of course, be justified in terms of 
Article 10 § 2 if it were prescribed by law and shown to be necessary in a 
democratic society. 

The basic tests for establishing the necessity of interferences with free
dom of expression in a democratic society are whether the intrusion corre
sponds to a pressing social need and whether it is proportionate to the legit
imate aim pursued by the authorities. 

I fail to discern any urgent social exigency in condemning those who at
tempt to prevent abuses, even through immoderate disapproval. The State 
has a greater necessity to silence those who usurp power than those who 
raise their voices when power is usurped. In this case I am aware of one 
manifestly pressing social need: that of curbing illegitimate excess of 
authority. 

I find no difficulty at all with a legal regime that affords special protec
tion to public officers in the discharge of their duties. I harbour, on the other 
hand, scruples in endorsing the protection of public officers in the course of 
an abuse of power. 

The balancing which, in my view, this case called upon the Court to 
carry out, was between a violation of the law committed by the guardians of 
the law, and a violation of the law committed by an irascible do-gooder. A 
proper equilibrium had to be calibrated between sheltering those who were 

I. See the judgment of the 29 September 1993 of the Sieradz Regional Court and para
graph 23 of the report of the Commission. 
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abusing public order, and those who, exceeding the limits of permissible 
speech, abused the abusers of the law. 

The municipal guards, by exceeding the limits of their lawful authority, 
had placed themselves squarely on the wrong side of the rule of law. From 
the position of an outlaw, they are invoking the protection of the law. The 
condition of their illegality preceded, in time, and surpassed, in magnitude, 
that of the applicant. In approving the punishment of Mr Janowski, the 
Court broadcast a signal that it deems the verbal intemperance of a choleric 
to be more open to disapproval than the infringement of the rule of law by 
those who are assigned to defend it. 

I wonder what the Court would have found had the applicant insulted the 
guards while witnessing accidentally the torture of a third person. Would the 
Court have said that the guards were carrying out their official duties and 
were therefore entitled to special protection? The difference between torture 
and any other official abuse is only one of degree, not of substance. 

I ask whether it is necessary, in a democratic society, to retain the um
brella of law over government agents when they are exceeding their author
ity. I have only minimal hesitations with the answer. Polish case-law on 
Article 236 of the Criminal Code seems to afford equal protection to public 
officers in the course of their duties and to public officers who are abusing 
their functions 1• If that is really the case, it is a system that has advanced 
along quaint avenues towards even-handedness. A regime which considers 
the verbal impertinence of an individual more reprehensible than illicit 
excesses by public officers is one that has, in my view, pulled the scale of 
values inside out. 

I fully endorse the necessity of maintaining the authority of the State and 
enhancing that of its agents. But authority, in democracy, no longer para
chutes from heaven; it is born from consensus. nurtured in acceptance and 
fulfilled by concurrence. Respect for authority has to be deserved; it is 
hardly earned by looking down on the law. There can be negligible rever
ence for authority, when its claims are conceived in arrogance and propped 
by misconduct. 

I. See the memorial of the Government of 7 August 1998. §§ 22-29. 
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DISSENTING OPINION OF JUDGE CASADEV ALL 

(Translation) 

1. The majority of the Grand Chamber found no violation in the present 
case. I regret that I am unable to agree. 

2. Certainly the case is not a very serious one. However, the context in 
which the incident took place and the judgment at first instance of 
29 April 1993 in which the Zdut'1ska W ola District Court sentenced the 
applicant, for an act of hooliganism, to eight months' imprisonment, sus
pended, and a fine (which judgment was quashed on 29 September 1993 by 
the Regional Court) reveal a rather disturbing state of mind. 

3. In my opinion, the Court should have adopted a rather more balanced 
approach to its assessment of the facts, taking into account the applicant's 
spontaneous reaction to the municipal guards' arbitrary and unjustified 
intervention, the fact that he was right from the legal point of view 1 and the 
nature of the words spoken to the public officials on the spur of the moment. 
I do not approve of terms such as "oafs" or "dumb", but I consider, like the 
majority of the Commission, that the applicant, in the very special circum
stances of the case, did not overstep the limits of acceptable criticism of the 
municipal guards. They, being responsible for maintaining public order, had 
a duty to act in accordance with the law. 

4. The Government's argument concerning the objective nature of the 
offence as defined in Article 236 of the Polish Criminal Code (which made 
it a kind of strict-liability offence) is not acceptable. They asserted that in 
order to establish whether the offence of insult has been committed "it is 
irrelevant ... whether a civil servant was substantively right or wrong in 
undertaking a specific action within his official duties"2

. In the Oberschlick 
case, with regard to use of the word "idiot" (Trottel) in an article published 
by a journalist in the magazine Forum to desc1ibe a politician, the Austrian 
court held that, as the word itself was insulting, its mere use was enough to 
justify the conviction. The Court disagreed, observing: 

"[The Court] wishes to point out in this connection that the judicial decisions chal
lenged before it must be considered in the light of the case as a whole. including the 
applicant's article and the circumstances in which it was written." 3 

I. The Sieradz Regional Court, in its judgment, noted that there was no legal provision 
prohibiting trading on the public highway at the place where the incident took place. nor 
had any notice to that effect been put up there (Commission's report, paragraph 42). 
2. Paragraphs 25-26 of the Government's memorial. 
3. Oberschlick v. Austria (no. 2) judgment of 1 July 1997, Reports of Judgments and 
Decisions 1997-lV. p. 1275. §§ 30 and 31. 
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The same analysis is required in the present case, namely an assessment 
of the words spoken by Mr Janowski in the conditions and circumstances of 
the incident with the municipal guards. 

5. No one has denied that the applicant's conviction constituted interfer
ence with the exercise of his right to freedom of expression. Thus, as 
Mr Janowski was eventually convicted of insulting civil servants, an offence 
under the Criminal Code 1

, the interference was "prescribed by law" and was 
aimed at preventing disorder or protecting the rights of others, but it remains 
to be seen whether it was really necessary in a democratic society. 

As stated in paragraph 33 of the judgment, civil servants must enjoy 
public confidence in conditions free of undue perturbation if they are to be 
successful in performing their tasks and it may prove necessary to protect 
them from offensive verbal attacks when on duty. That is quite right. But it 
is still necessary, and is the least one might expect, for those civil servants 
to act in accordance with the law. Arbitrary conduct cannot be protected. 

6. The Court's judgments relating to Article 10, from Handyside to Lin
gens and on to Vogt, lay down the fundamental principles regarding the 
criterion of necessity, which are reproduced in paragraph 30 of the present 
judgment: the adjective "necessary" implying "pressing social need'', the 
margin of appreciation for determining whether such a need exists, the 
proportionality of the interference and the existence of "relevant and suffi
cient" reasons. 

7. In the present case, can it be maintained that the applicant's convic
tion on account of a banal discussion with the municipal guards, when - in 
spite of the fact that a few of the remarks he made were unfortunately 
chosen - he was right about the substantive legal point at issue, met a 
"pressing social need" within the meaning of the Court's case-law? In my 
opinion it cannot. 

I accordingly conclude that there has been a violation of Article 10 of the 
Convention. 

I. Article 236 of the Polish Criminal Code. 



CASE OF JANOWSKJ v. POLAND- OPINION OF THE COMMISS ION 2 11 

ANNEX 

OPINION OF THE EUROPEAN COMMISSION 
OF HUMAN RIGHTS' 

(as expressed in the Commission's report2 of 3 December 1997) 

[The Commission was composed as follows: 

Mrs G.H. THUNE, President 
of the Second Chamber, 

Mr J.-C. GE US, 
Mr GAUKUR J6R UNDSSON, 
Mr A.~. 06Z0B0YOK, 
Mr J.-C. SOYER, 
Mr H. DANELIUS, 
Mr F. MARTINEZ, 
Mr M.A. NOWICKI, 
Mr I. CABRAL BARRETO, 
Mr J. MUCHA, 
Mr D. SvABY, 
Mr P. LORENZEN, 
Mr E. BrEUUNAS , 
Mr E.A. ALKEMA, 

Mr A. ARABADJ!EV, 

and Mrs M.-T. SCHOEPFER, Secretary 
to the Second Chamber.] 

l. English origina l. 
2. The opinion contains some references to previous paragraphs of the Commission's 
report. The full text of the report may be obtained from the Registry of the Court. 
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A. Complaint declared admissible 

26. The Commission has declared admissible the applicant's complaint 
that his conviction violated his right to freedom of expression. 

B. Point at issue 

27. Accordingly, the issue to be determined is whether there has been a 
violation of Article l 0 § 1 of the Convention. 

C. Article 10 of the Convention 

28. The applicant complains under Article I 0 of the Convention that his 
conviction and the penalty imposed on him were in breach of this provision. 

29. Article 10 of the Convention provides: 

"l. Everyone has the right to freedom of expression. This right shall include 
freedom to hold opinions and to receive and impart information and ideas without 
interference by public authority and regardless of frontiers. This Article shall not 
prevent States from requiring the licensing of broadcasting, television or cinema 
enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are 
prescribed by law and are necessary in a democratic society, in the interests of 
national security, territorial integrity or public safety, for the prevention of disorder or 
crime. for the protection of health or morals. for the protection of the reputation or 
rights of others, for preventing the disclosure of information received in confidence, or 
for maintaining the authority and impartiality of the judiciary." 

30. The applicant submits that he merely expressed an acceptable 
criticism of civil servants who had publicly acted in an unlawful manner. 
Thus, the Sieradz Regional Court found that there had been no legal basis, 
in particular no adequate resolution of the municipal council, authorising 
guards to interfere with the sale of goods in the square where the incident in 
question occurred. The guards, however, went even further and imposed 
unjustified high fines on the sellers, ignoring the fact that there was no 
prohibition on what they were doing. Since the guards' acts lacked any legal 
basis, he correctly considered them unlawful and reacted thereto. As a 
consequence, he was only exercising his civic and moral duty which, in 
these particular circumstances, was to defend other citizens against a clear 
abuse of powers by the municipal guards. 

31. The Government observe that the Sieradz Regional Court recognised 
that the applicant's motive had been to protect the sellers as he knew that 
neither had a resolution of the municipal authorities prohibiting sales in the 
streets been taken, nor had a notice to this effect been made available to the 
public at the scene of the incident. Accordingly, the court reduced the 



CASE OF JANOWSKI v. POLAND- OPINION OF THE COMMISSION 213 

sentence. The court considered that the evidence showed that the applicant 
had called the guards "dumb" and "oafish" and not "ignorant" as he had 
stated in his submissions before the Zdunska W ola District Court. The 
Government therefore admit that the conviction constituted an interference 
with the applicant's freedom of expression. 

32. However, the Government maintain that the applicant's action was 
undoubtedly in breach of Article 236 of the Criminal Code. It is irrelevant for 
the existence of the offence in question whether the acts of a civil servant are 
consonant with equity. Even if they are not, civil servants still enjoy the 
protection of this provision. They conclude that the interference was 
"prescribed by law" as it was covered by Article 236 of the Criminal Code. 

33. Moreover, the measure complained of pursued the legitimate aim of 
the "protection of the reputation or rights of others", i.e. of the municipal 
guards. 

34. The interference was also "necessary in a democratic society" as a 
wide margin of appreciation is left for the domestic authorities in assessing 
the necessity of interference with the freedom of expression. State 
authorities are in principle in a better position than the international judge to 
give an opinion on the exact contents of the concept of morals in a given 
society as well as on the "necessity" of a "restriction" or "penalty". This, 
however, goes hand in hand with a European supervision. Whoever 
exercises his freedom of expression undertakes "duties and responsibilities" 
the scope of which depends on his situation and the technical means he uses 
(see Eur. Court HR, Handyside v. the United Kingdom judgment of 
7 December 1976, Series A no. 24, pp. 22-23, §§ 48-49). 

35. The Government further contend that the domestic authorities did 
not overstep the margin of appreciation provided for by Article 10 § 2. 
Criticism of public authorities cannot in principle be penalised; on the 
contrary, in a democratic society it should be approved of; however, certain 
standards must be observed when voicing such criticism, and the authorities 
must react in particular when legal regulations as to public order are 
flagrantly breached. The applicant's behaviour undoubtedly did not comply 
with the applicable standards. Not only had he breached moral principles 
universally considered to be binding in Poland, but his behaviour was also 
in violation of criminal law. As a consequence, the interference concerned 
was "necessary in a democratic society". 

36. The Commission considers that the applicant's conviction 
constituted an interference with his right to freedom of expression 
guaranteed under Article 10 § I of the Convention. It must therefore 
examine whether this interference was justified under paragraph 2 of this 
provision, i.e. whether it was prescribed by law, pursued a legitimate aim 
and whether it was necessary in a democratic society. 

37. In this respect the Commission observes that the applicant was 
sentenced to the fine of 1,500,000 old zlotys (PLZ) under Article 236 of the 
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Polish Criminal Code, which states that anyone who insults a civil servant 
during and in connection with the carrying out of his official duties is liable 
to imprisonment of up to two years, to restriction of his liberty or to a fine 
of between PLZ 500,000 and PLZ 25,000,000. Thus, the interference in 
question was "prescribed by law". 

38. Furthermore, as the Sieradz Regional Court pointed out in its 
judgment of 29 September 1993, this interference pursued the aim of 
ensuring that civil servants were not hindered in carrying out their tasks and 
its purpose was, therefore, the "prevention of disorder" which must be 
considered to be legitimate under the aforementioned provision. 

39. In examining whether the measure applied was "necessary in a 
democratic society" the Commission recalls, firstly, that freedom of 
expression constitutes one of the essential foundations of a democratic 
society; subject to paragraph 2 of Article I 0, it is applicable not only to 
"information" or "ideas" that are favourably received or regarded as 
inoffensive or as a matter of indifference, but also to those that offend, 
shock or disturb the State or any section of the population (see Eur. Court 
HR, Thorgeir Thorgeirson v. Iceland judgment of 25 June 1992, Series A 
no. 239, p. 27, § 63, and Vereinigung Demokratischer Soldaten bsterreichs 
and Gubi v. Austria judgment of 19 December 1994, Series A no. 302, 
p. 17, § 36). It further reiterates that freedom of expression, as enshrined in 
Article I 0, is subject to a number of exceptions which, however, must be 
narrowly interpreted and the necessity for any restrictions must be 
convincingly established (see the Thorgeir Thorgeirsonjudgment, Joe. cit.). 

40. In the present case the applicant witnessed the municipal guards 
fining people selling goods in a town square. In his reaction to the incident, 
which did not concern himself, he publicly expressed his critical views on 
the purpose of this interference, its justification and lawfulness. In 
particular, he pointed out that the guards' actions were devoid of any legal 
basis and infringed the economic freedom guaranteed under the Economic 
Freedom Act, stressing that no resolution had been passed by the municipal 
authorities prohibiting selling in that square and thus allowing it to be 
cleared and fines to be imposed on the street sellers (see paragraph 16 of the 
report). During the incident he apparently also called the guards "oafish" 
and "dumb" (see paragraph 24 of the report). 

41. The Commission observes that the applicant was eventually 
convicted for having insulted the municipal guards by describing them as 
"oafish" and "dumb" and that the Sieradz Regional Court, in its judgment of 
23 September 1993, found that the use of these words amounted to verbal 
abuse. Since they were commonly regarded as offensive, the court took the 
view that the applicant had overstepped the limits of freedom of expression 
(see paragraph 24 of the report). 

42. The same court also found that the applicant had been correct in 
considering that neither had there been any resolution passed by the 
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municipal authorities prohibiting the selling of goods at the place of the 
incident, nor had a notice for the public been posted to this effect. This 
finding resulted in that court's ruling that the applicant had not 
demonstrated flagrant contempt for legal order (see paragraph 23 of the 
report). 

43. However, such a finding confirms that the criticism of the guards' 
actions expressed by the applicant in defence of the street sellers was 
justified, because his opinion that there was no legal basis for the 
interference with the sale was correct. The fact that the guards were acting 
in their official capacity could not, in the Commission's view, make up for 
the absence of adequate legal grounds for their action. 

44. The Commission further observes that in respect of civil servants, 
like politicians, acting in their public capacity, the limits of acceptable 
criticism are inevitably wider than in relation to a private individual. Civil 
servants who are entrusted with public functions and, therefore, endowed by 
society with power, should be open to close scrutiny, debate and criticism 
(see, mutatis mutandis, Eur. Court HR, Oberschlick v. Austria (no. 2) 
judgment of 1 July 1997, Reports of Judgments and Decisions 1997-IV, 
pp. 1274-75, § 29). This concerns, in particular, persons who are 
responsible for maintaining public order. They must enjoy public 
confidence if they are successfully to carry out their duties. It may also 
prove necessary to protect such confidence against destructive and 
unfounded attacks (see, mutatis mutandis, Eur. Court HR, Prager and 
Oberschlick v. Austria judgment of 26 April 1995, Series A no. 313, 
pp. 17-18, § 34). However, in the first place, persons who maintain public 
order must themselves act in accordance with the law as this is the 
fundamental rule inherent in them effectively performing their duties. 
Without observing this rule they cannot properly discharge their 
responsibilities and functions and, hence, enjoy public confidence. 

45. Accordingly, if civil servants act without a legal bm;is, they should 
expect criticism from citizens and must accept that such criticism may, in 
certain instances, be harsh or expressed in a strong form. Thus, it must be 
remembered that Article 10 protects not only the substance of the ideas, 
opinions or information expressed but also the form in which they are 
conveyed (see, the Oberschlickjudgment, loc. cit., p. 1276, § 34). 

46. It is true that calling civil servants "oafish" ("cwoki") and "dumb" 
("glupki") in public may offend them. However, regard must be had to the 
particular circumstances in which this happened. The applicant 
spontaneously reacted to the State authorities' interference with third parties 
and correctly assessed that the guards' actions were unjustified. Nor can it 
be said that his concern about his fellow citizens was unreasonable; rather, 
he acted out of genuine civic considerations. Even though the language 
employed by the applicant may be considered to be exaggerated, this in 
itself did not amount to a deliberate and gratuitous personal attack. Thus, in 
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contrast to an opinion expressed in a publication, which by its nature allows 
the author to reflect upon its content, an opinion expressed ad hoe in the 
course of a sudden event is intuitive because, as in the present case, it is 
provoked by the immediacy of the situation. The Commission considers, 
therefore, that the applicant did not overstep the limits of the criticism 
which was acceptable in these particular circumstances. 

47. The authorities, nonetheless, eventually convicted the applicant of a 
criminal offence solely on account of the insulting meaning of two words 
used by him, taken in isolation from the whole context of the situation 
which had provoked his reaction. It is true that they found that he had not 
demonstrated contempt for legal order and that his motives had genuinely 
been to defend third parties, but these findings resulted only in a certain 
mitigation of the penalty originally imposed. In this respect it is noteworthy 
that, at the material time, the fine of PLZ 1,500,000 finally imposed on the 
applicant was near to the monthly unemployment allowance in Poland. As a 
result, the penalty in question cannot be considered to be a lenient one 
either. 

48. Assessing the facts of the case as a whole, the Commission finds that 
the applicant's conviction was not proportionate to the legitimate aim 
pursued and was not, therefore, "necessary in a democratic society ... for the 
prevention of disorder" within the meaning of Article 10 § 2 of the 
Convention. 

Conclusion 

49. The Commission concludes, by eight votes to seven, that in the 
present case there has been a violation of Article I 0 of the Convention. 

M.-T. SCHOEPFER 

Secretary 
to the Second Chamber 

G.H. THUNE 

President 
of the Second Chamber 
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Mr MARTINEZ, Mr CABRAL BARRETO, Mr LORENZEN 
AND Mr ARABADJIEV 

We have voted against the Commission's conclusion that there has been 
a violation of Article l 0 of the Convention in the present case. Our reasons 
are as follows. 

First of all, we recall that the applicant was not convicted and sentenced 
for expressing the opinion that the municipal guards' actions were illegal 
but for publicly referring to them by expressions commonly regarded as 
insulting. 

We agree with the majority that in respect of civil servants, acting in 
their official functions, the limits of acceptable criticism are inevitably 
wider than in relation to a private individual. We are of the opinion that civil 
servants who are entrusted with public power should be open to close 
scrutiny and criticism and that this concerns not least those officials who are 
responsible for maintaining public order. 

At the same time, public confidence in civil servants is essential for them 
to be able to carry out their duties efficiently. They should therefore enjoy 
some protection against destructive and unfounded attacks. 

We consider that, when calling the guards "oafish" and "dumb", the 
applicant went beyond the limits of acceptable criticism, even if his 
spontaneous response to the municipal guards' actions may have been 
dictated by genuine civic considerations and the immediacy of the incident 
in question could to some extent provide an excuse for exaggeration. 

Taking into account the margin of appreciation which is left to 
Contracting States in such circumstances (see Eur. Court HR, Lingens 
v. Austria judgment of 8 July 1986, Series A no. 103, p. 25, § 39), we 
cannot find that the Polish authorities, by convicting the applicant and 
sentencing him to a fine, failed properly to balance the various interests 
involved in the present case. Consequently, the interference with the 
applicant's right to freedom of expression could reasonably be considered 
necessary in a democratic society for the prevention of disorder and for the 
protection of the reputation and rights of others within the meaning of 
Article 10 § 2 of the Convention. 
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SOMMAIRE1 

Condamnation pour injure a gardes municipaux 
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* 
* * 

Le requerant, joumaliste de son etat, intervint Iorsqu 'ii vit deux gardes municipaux 
qui sommaient des vendeurs sur la voie publique de deguerpir d'une place sur 
Iaquelle la vente n'etait, selon eux, pas autorisee. Un groupe de passants assista a 
I'echange opposant Jes gardes au requerant. Celui-ci fut reconnu coupable d'injure 
a gardes municipaux dans I' exercice de leurs fonctions (article 236 du code penal) 
et condamne a une peine de huit mois d'emprisonnement assortie d'un sursis de 
deux ans, ainsi qu'a une amende, au versement d'une certaine somme d'argent a 
des institutions caritatives et au paiement des depens. En appel, la peine 
d'emprisonnement et l'injonction de payer une certaine somme a des institutions 
caritatives furent annulees et Jes depens reduits, mais I'amende fut confirmee. Le 
tribunal estima qu'il y avait suffisamment d'elements pour conclure que le 
requerant avait insulte Jes gardes, Jes traitant de « goujats »et d' « idiots ». En effet, 
ces mots sont generalement consideres comme injurieux et, en Jes utilisant, le 
requerant avait outrepasse Jes limites de la Iiberte d' expression. 

Article I 0 : la condamnation du requerant constituait une ingerence dans I' exercice 
de son droit a la Iiberte d'expression. Cette ingerence etait prevue par la Joi et 
dirigee vers un but Iegitime, a savoir la defense de I'ordre. Les observations du 
requerant ne faisaient pas partie d'un debat ouvert concernant des questions 
d'interet general et ne mettaient pas non plus en cause la liberte de la presse 
puisque I'interesse avait manifestement agi non pas en qualite de joumaliste, mais 
en tant que particulier. En outre, sa condamnation etait fondee sur des termes juges 
injurieux, et non sur ses critiques a I'endroit des gardes. Si Jes Iimites de la critique 
admissible peuvent etre plus Iarges pour Jes fonctionnaires agissant dans I'exercice 
de leurs pouvoirs que pour un simple particulier, on ne saurait dire que des 
fonctionnaires s'exposent sciemment a un controle attentif de leurs faits et gestes 
exactement comme c'est le cas des hommes politiques ; qui plus est, Jes 
fonctionnaires doivent beneficier de la confiance du public sans etre indGment 

1. Redige par le greffe. ii ne lie pas la Cour. 
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perturbes et ii peut des !ors s'averer necessaire de Jes proteger contre des attaques 
verbales offensantes lorsqu'ils sont en service. Les motifs ayant inspire la 
condamnation du requerant etaient pertinents au regard du but vise et, si le 
requerant a agi par interet reel pour ses concitoyens !ors d'un vif echange de 
propos, ii a insulte Jes gardes en un lieu public, alors que le comportement des 
interesses ne justifiait pas de recourir a des attaques verbales injurieuses et 
insultantes. II existait done des motifs suffisants pour justifier l'ingerence, qui etait 
proportionnee au but legitime vise, compte tenu notamment de la reduction de la 
peine en appel. Les autorites nationales n'ont pas depasse leur marge 
d' appreciation. 
Conclusion : non-violation (douze voix contre cinq). 
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Lingens c. Autriche, arret du 8 juillet 1986, serie A n° I 03 
Barfod c. Danemark, arret du 22 fevrier 1989, serie A n° 149 
Jersild c. Danemark, arret du 23 septembre 1994, serie A n° 298 
Oberschlick c. Autriche (n° 2), arret du 1°' juillet 1997, Recueil des arrets et 
decisions 1997-IV 
McGinley et Egan c. Royaume-Uni, arret du 9 juin 1998, Recueil 1998-III 
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En l'affaire Janowski c. Pologne, 
La Cour europeenne des Droits de !'Homme, constituee, conformement a 

!'article 27 de la Convention de sauvegarde des Droits de !'Homme et des 
Libertes fondamentales ( « la Convention » ), telle qu' amendee par le Proto
cole n° 11 1

, et aux clauses pertinentes de son reglement2, en une Grande 
Chambre composee des juges dont le nom suit : 

M. L. WILDHABER, president, 
Mme E. PALM, 
M. C.L. ROZAKIS, 
Sir Nicolas BRATZA, 
MM. M. PELLONPAA, 

B. CONFORTI, 
A. PASTOR RIDRUEJO, 
G. BONELLO, 
J. MARKARC'.ZYK, 
P. KORIS, 
R. TORMEN, 
C. BiRSAN, 
M. FISCHBACH, 
J. CASADEV ALL, 

Mme H.S. GREVE, 
MM. A.B. BAKA, 

R. MARUSTE, 
ainsi que de M. M. DE SAL VIA, greffier, 

Apres en avoir delibere en chambre du conseil Jes 18 novembre 1998 et 
14 janvier 1999, 

Rend I' arret que voici, adopte a cette derniere date : 

PROCEDURE 

1. L'affaire a ete deferee a la Cour, telle qu'etablie en vertu de l'ancien 
article 19 de la Convention3

, par le gouvemement polonais («le Gouveme
ment ») le 26 fevrier 1998, par un ressortissant polonais, M. J6zef Janowski 
( « le requerant » ), le 27 fevrier 1998 et par la Commission europeenne des 
Droits de !'Homme(« la Commission») le 16 mars 1998, dans le delai de 
trois mois qu'ouvraient Jes anciens articles 32 § 1 et 47 de la Convention. 
A son origine se trouve une requete (n° 25716/94) dirigee contre la 

Notes du greffe 
1-2. Entre en vigueur le I" novembre 1998. 
3. Depuis l'entree en vigueur du Protocole n° 11, qui a amende cette disposition, la Cour 
fonctionne de maniere permanente. 
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Republique de Pologne et dont le requerant avait saisi la Commission le 
25 janvier 1994 en vertu de l'ancien article 25. 

La requete du Gouvemement renvoie a l'ancien article 48 ; celle du re
querant a l'ancien article 48 tel qu'amende par le Protocole n° 9 1

, ratifie par 
la Pologne ; la demande de la Commission renvoie aux anciens articles 44 et 
48 ainsi qu'a la declaration polonaise reconnaissant lajuridiction obligatoire 
de la Cour (ancien article 46). Demande et requetes ont pour objet d'obtenir 
une decision sur le point de savoir si Jes faits de la cause revelent un man
quement de l'Etat defendeur aux exigences de !'article 10 de la Convention. 

2. En reponse a !'invitation prevue a !'article 35 § 3 d) du reglement B2
, 

le requerant a exprime le desir de participer a !'instance et designe son 
conseil (article 31). M. R. Bernhardt, president de la Cour a l'epoque, a 
autorise l'avocat a employer la langue polonaise (article 28 § 3). 

3. En sa qualite de president de la chambre initialement constituee (an
cien article 43 de la Convention et article 21 du reglement B) pour connaitre 
notamment des questions de procedure pouvant se poser avant l'entree en 
vigueur du Protocole n° 11, M. Bernhardt a consulte, par l'intermediaire du 
greffier, !'agent du Gouvemement, le conseil du requerant et le delegue de 
la Commission au sujet de !'organisation de la procedure ecrite. Conforme
ment a l'ordonnance rendue en consequence, le greffier a rec;u Jes memoires 
du requerant et du Gouvemement Jes 13 juillet et 7 aot1t 1998 respective
ment. Le 15 septembre 1998, le delegue de la Commission a sournis des 
observations ecrites. 

4. A la suite de I' entree en vigueur du Protocole n° 11 le I er novembre 
1998, et conformement a I' article 5 § 5 dudit Protocole, I' examen de 
I' affaire a ete con fie a la Grande Chambre de la Cour. Cette Grande 
Chambre comprenait de plein droit M. J. Markarczyk, juge elu au titre de la 
Pologne (articles 27 § 2 de la Convention et 24 § 4 du regle
ment), M. L. Wildhaber, president de la Cour, Mme E. Palm et 
M. C.L. Rozakis, vice-presidents de la Cour, Sir Nicolas Bratza et 
M. M. Pellonpaa, presidents de section (articles 27 § 3 de la Convention 
et 24 § 3 du reglement). Ont en outre ete designes pour completer la Grande 
Chambre: M. B. Conforti, M. A. Pastor Ridruejo, M. G. Bonello, 
M. P. Kiiris, Mme V. Strafoicka, M. C. Birsan, M. M. Fischbach, 
M. J. Casadevall, Mme H.S. Greve, M. A.B. Baka et M. R. Maruste 
(articles 24 § 3 et 100 § 4 du reglement). Par la suite, M. R. Ti.irmen, 
juge suppleant, a remplace Mme Strafoicka, empechee (article 24 § 5 b) 
du reglement). 

Notes du greffe 
I. Entre en vigueur le I er octobre l 994, le Protocole n° 9 a ete abroge par le Protocole 
n° l l. 
2. Le reglement B. entre en vigueur le 2 octobre 1994, s'est applique jusqu'au 31 octobre 
l 998 a toutes les affaires concernant les Etats lies par le Protocole n° 9. 
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5. A l'invitation de la Cour (article 99 du reglement), la Commission a 
delegue l' un de ses membres, M. M.A. Nowicki , pour participer a la proce
dure devant la Grande Chambre. 

6. Ainsi qu'en avait decide le president, une audience, a laquelle assistait 
le requerant, s'est deroulee en public le 18 novembre 1998, au Palais des 
Droits de I' Homme a Strasbourg. 

Ont comparu : 

pour le Gouvemement 
M. K. DRZEWICKI, professeur de droit international public, agent, 
Mme E. CHALUB INSKA, magistrat detache 

aupres du rninistere de la Justice, conseil, 
MM. A. KALINS KI, bureau de I' agent du Gouvernement, 

M. LUCZKA, Representant permanent adjoint 
de la Pologne aupres du Conseil de I' Europe, 

M11
e M. D~BSKA , bureau de !'agent du Gouvemement, conseillers; 

- pour le requerant 
Me B. BANAS IK, avocate au barreau de L6di, conseil ; 

- pour la Commission 
M. M.A. NOWICKI, 
M"ie M.-T. SCHOEPFER, 

delegue, 
secretaire de la Commission. 

La Cour a entendu en leurs declarations M. Nowicki, Me Banasik et 
M. Drzewicki. 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

7. Le requerant est ne en 1937. Joumaliste de son etat, ii hab ite Zduftska 
Wola, en Pologne. 

8. Selan ses dires, ii observait le 2 septembre 1992 deux gardes munici
paux qui sommaient des vendeurs sur la voie publique de deguerpir d' une 
place de Zduilska Wola sur laquelle la vente n'aurait pas ete autorisee par la 
municipalite, et de transporter leurs etalages de fortune sur un marche voi
sin. Le Gouvemement soutient qu 'en demandant simplement aux vendeurs 
de se deplacer, les gardes etaient mus par des considerations d' hygiene et de 
circulation. Le requerant fait valoir de son cote qu ' il intervint alors en indi
quant aux gardes que leurs agissements etaient depourvus de tout fondement 
juridique et meconnaissaient la legis lation garantissant la liberte en matiere 
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economique. II leur precisa que la municipalite n'avait vote aucun texte Jes 
autorisant a faire ainsi evacuer la place. II releva que Jes gardes n' agissaient 
selon toute apparence que sur instructions verbales du maire et ii exhorta Jes 
vendeurs a rester sur place. Un groupe de passants assista a l'echange oppo
sant les gardes au requerant. 

9. Par la suite, a une date non precisee, le parquet de district (Prokurator 
Rejonowy) de Zdm1ska Wola engagea une procedure penale contre le reque
rant. Le 5 janvier 1993, le procureur de district deposa un acte d'accusation 
aupres du tribunal de district (Sqd Rejonowy) de Zdunska Wola. Le reque
rant fut inculpe d'injure a gardes municipaux dans l'exercice de leurs fonc
tions et de mepris flagrant de l'ordre juridique, infraction reprimee par 
!'article 236 du code penal combine avec !'article 59 § 1. 

10. Le 29 avril 1993, le tribunal de district reconnut le requerant coupable 
d'avoir commis, a l'encontre de deux gardes municipaux, !'infraction 
d'injure au sens de !'article 236 du code penal. II declara qu'il s'agissait 
d'un acte de hooliganisme vise a !'article 59 § 1 du code penal. II condamna 
son auteur a une peine de huit mois d'emprisonnement assortie d'un sursis 
de deux ans et a une amende de 1 500 OOO anciens zlotys (PLZ). II ordonna 
egalement au requerant de verser 400 OOO PLZ a des institutions caritatives 
et 346 OOO PLZ au titre des depens. 

11. A une date non specifiee, M. Janowski interjeta appel contre ce ju
gement, faisant valoir que sa condamnation se fondait sur des elements 
insuffisants puisque le tribunal de district n'avait pas etabli quels etaient Jes 
termes diffamatoires qui auraient ete utilises et avait seulement constate que 
le requerant avait traite Jes gardes d' « ignorants ». Ce mot ne devrait pas 
passer pour une insulte mais pour une critique admissible a l'endroit de 
fonctionnaires. L'interesse soutint en outre que le tribunal avait ma! appli
que la Joi puisque, contrairement a ce qu'avait conclu le juge, ses agisse
ments ne pouvaient a !'evidence pas etre qualifies de hooliganisme; ii 
n' aurait cherche en effet qu' a proteger des vendeurs a I' etalage contre des 
actes illegaux de la police municipale. 

12. Le 29 septembre 1993, le tribunal regional (Sqd Wojew6dzki) de 
Sieradz cassa la partie du jugement conteste s'agissant de la peine 
d' emprisonnement et de l'injonction de payer 400 OOO PLZ a des institu
tions caritatives. II confirma cependant l'amende de I 500 OOO PLZ 
et ramena Jes depens a 150 OOO PLZ. Le tribunal regional estima que le 
juge du fond s'etait trompe en qualifiant !'infraction de hooliganisme 
puisque le requerant avait ete mu par le souci de defendre Jes vendeurs 
contre ce qui, a ses yeux, revetait un caractere illegal de la part des gardes 
municipaux. L'interesse n'avait des lors pas agi sans motif justifiable, 
condition prealable requise pour que soit constituee !'infraction de hooli
ganisme. 

13. De plus, le tribunal regional convint avec le requerant que le con
seil municipal de Zdunska Wola n'avait vote aucune resolution interdisant 
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la vente sur la voie publique et qu'aucun panneau n'avait ete affiche pour 
en informer le public en temps et lieu. Des !ors, le tribunal de district 
n, etait pas fonde a constater chez le requerant un mepris flagrant de 
I' ordre juridique. 

14. Entin, le tribunal regional observa que Jes motifs du jugement ne 
mentionnaient pas Jes mots offensants employes par le requerant. II estima 
cependant qu'il y avait dans le dossier suffisamment d'clements pour con
clure que M. Janowski avait en realite insulte Jes gardes, Jes traitant de 
« goujats » et d' « idiots » ( « cwoki » et « gfupki » ). Ces mots sont genera
lement consideres comme injurieux et, en Jes utilisant, le requerant avait 
outrepasse les Ii mites de la liberte d' expression. Le tribunal estima que 
c' etait a bon droit que l'interesse avait ete condamne en vertu de 
l' article 236 du code penal dont le but est de garantir que Jes fonctionnaires 
ne soient pas entraves dans I' exercice de leurs fonctions. 

II. LE DROIT INTERNE PERTINENT 

15. A l'epoque des faits, la legislation etait la suivante: 

Article 236 du code penal : 

« Quiconque injurie un fonctionnaire (. .. ) dans et a l' occasion de I' exercice de ses 
fonctions est passible d'une peine pouvant aller jusqu'a deux ans d'emprisonnement, 
d'une autre peine restrictive de liberte ou d'une amende. » 

« Kto zniewata funkcjonariusza publicznego ( ... ) podczas i w zwiqzku z pelnieniem 
obowiqzk6w slutbowych. podlega karze pozbawienia wolnosci do /at 2. ograniczenia 
wolnosci albo grzywny. » 

Article 59 § I du code penal : 

«En cas de commission d'une infraction premeditee de hooliganisme, le tribunal in
flige a son auteur une peine d'emprisonnement ne pouvant etre inferieure a une fois et 
demie la peine minimale prevue pour ce type d'infraction ( ... ) » 

« Je::.eli sprmrca dopu.kif sie umyslnego i>)'stepku o charakterze chuligm1skim, sqd 
wymierza kar(! pozbawienia wolnosci nie niiszq od dolnego zagrotenia zwiekszonego 
o po/owe( ... )» 

L'article 120 § 14 du code penal prevoyait que !'infraction devait etre 
consideree comme relevant du hooliganisme si son auteur l'avait commise 
en public, sans motif justifiable ou avec un motif manifestement injustifie, 
denotant ainsi un mepris flagrant de I' ordre juridique. 

PROCEDURE DEV ANT LA COMMISSION 

16. M. Janowski a saisi la Commission le 25 janvier 1994. II invoquait 
!'article 6 de la Convention, se plaignant de ce que le tribunal de district de 
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Zdm1ska Wola avait refuse de Jui accorder !'aide judiciaire et d'entendre 
deux temoins a decharge et avait etabli un prod~s-verbal qui ne refletait pas 
Jes depositions des temoins et du requerant a !'audience. Ce dernier invo
quait aussi !'article 10 pour se plaindre de ce que sa condamnation avait 
meconnu son droit a la liberte d'expression. 

17. La Commission (deuxieme chambre) a retenu la requete 
(n° 25716/94) le 27 novembre 1996, a !'exception des griefs tires de !'article 
6. Dans son rapport du 3 decembre 1997 (ancien article 31 de la Conven
tion), elle formule, par huit voix contre sept, l'avis qu'il y a eu violation de 
I' article 10. Le texte integral de son a vis et de I' opinion dissidente dont ii 
s' accompagne figure en annexe au present arn~t. 

CONCLUSIONS PRESENTEES A LACOUR 

18. Dans son memoire, le requerant prie la Cour de constater que Jes 
faits de la cause revelent des violations des articles 3, 6, 7 § I et I 0 de la 
Convention, et de Jui accorder une satisfaction equitable au titre de l'ancien 
article 50 de la Convention (aujourd'hui article 41 ). 

Le Gouvemement. pour sa pai1, invite la Cour a conclure qu'il n'y a pas 
eu en I' espece violation de I' article I 0. 

ENDROIT 

I. SUR L'OBJETDU LITIGE 

19. Dans son memoire a la Cour, le requerant souleve plusieurs griefs 
tires des articles 3, 6, 7 § 1 et 10 de la Convention. La Cour observe que la 
Commission n'a retenu que le grief invoquant !'article 10, selon lequel la 
condamnation de l'interesse aurait meconnu son droit a la liberte 
d'expression (paragraphes 16-17 ci-dessus). 

20. La Cour n'est des !ors tenue d'examiner que le grief tire par le re
querant de I' article I 0 (voir, mutatis mutandis, l'arret McGinley et Egan 
c. Royaume-Uni du 9 juin 1998, Recueil des arrets et decisions 1998-III, 
pp. 1354-1355, §§ 68-70). 
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II. SUR LA VIOLATION ALLEGuEE DE L'ARTICLE 10 DE LA 
CONVENTION 

21. M. Janowski soutient que sa condamnation pour injure aux gardes 
municipaux a meconnu son droit a la liberte d'expression tel que le Jui 
garantit I' article I 0 de la Convention, ainsi Ii belle : 

« 1. Toute personne a droit a la liberte d'expression. Ce droit comprend la liberte 
d'opinion et la liberte de recevoir ou de communiquer des informations ou des idees 
sans qu'il puisse y avoir ingerence d'autorites publiques et sans consideration de 
frontiere. Le present article n 'empeche pas les Etats de soumettre les entreprises de 
radiodiffusion. de cinema OU de television a Un regime d'autorisations. 

2. L'exercice de ces libertes comportant des devoirs et des responsabilites peut etre 
soumis a certaines formalites, conditions, restrictions ou sanctions prevues par la loi, 
qui constituent des mesures necessaires, dans une societe democratique, a la securite 
nationaJe. a l' integrite territoriale OU a la surete publique. a Ja defense de !' ordre et a la 
prevention du crime. a la protection de la sante OU de la morale, a la protection de la 
reputation ou des droits d'autrui, pour empecher la divulgation d'informations confi
dentielles ou pour garantir l'autorite et l'impartialite du pouvoir judiciaire. » 

La Commission souscrit aux arguments du requerant. Le Gouvemement 
soutient que Jes faits de la cause ne revelent pas de meconnaissance de 
!'article 10. 

A. Sur I' existence d'une ingerence 

22. Les participants a la procedure conviennent que la condamnation du 
requerant constitue une ingerence dans l'exercice de son droit a la libcrte 
d'expression. La Cour ne voit pas de motif de conclure differemment. 

23. Une ingerence enfreint I' article I 0 si elle n' est pas « prevue par la 
loi », dirigee vers un ou des buts legitimes au regard du paragraphe 2 de 
cette disposition et « necessaire dans une societe democratique » pour Jes 
atteindre. 

B. « Prevue par la loi » 

24. La Cour estime, ce qui n'a d'ailleurs pas ete conteste devant elle, que 
l'ingerence etait « prevue par la Joi », la condamnation du requerant se 
fondant sur !'article 236 du code penal (paragraphes 14 et 15 ci-dessus). 

c. But Iegitime 

25. La Commission, renvoyant a l'arret rendu par la cour d'appel, qui 
expliquait que le but de la condamnation etait de garantir que des fonction-
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naires ne soient pas entraves dans l'exercice de leurs fonctions, estime que 
I'ingerence poursuivait le but Iegitime de la defense de I'ordre (para
graphe 14 ci-dessus). Le Gouvernement convient que la defense de I'ordre 
est I'un des objectifs Iegitimes poursuivis par Jes autorites nationales, mais y 
ajoute la protection de la reputation et des droits des gardes municipaux. 

26. Eu egard aux circonstances particulieres de la cause et aux motifs 
donnes par la cour d'appel dans son arret, la Cour estime que la condamna
tion du requerant poursuivait I' objectif legitime de la defense de I' ordre. 
L'ingerence denoncee visait des !ors un objectif legitime au regard de 
I' article I 0 § 2. 

D. « Necessaire dans une societe democratique » 

1. Arguments des comparants 

27. Le requerant soutient que sa condamnation pour avoir injurie les 
gardes municipaux n'avait pas le caractere d'une ingerence necessaire au 
regard du paragraphe 2 de !'article 10. II souligne n'avoir pas eu !'intention 
d'insulter Jes gardes mais simplement de transmettre un message concemant 
l'irregularite de leur comportement. Certes, la forme du message desap
prouvait fortement Jes interesses, mais Jes mots employes doivent etrc con
sideres comme appropries. De plus, Jes gardes ayant agi de maniere illegale 
ne pouvaient beneficier d'aucune protection particuliere contre Jes critiques. 

Enfin, le requerant pretend que, parce qu'il est joumaliste, sa condamna
tion passe pour une tentative des autorites de restaurer la censure et decou
rage !'expression de critiques a l'avenir. 

28. La Commission estime que les Iimites de la critique admissible sont, 
tout comme pour Jes hommes politiques, plus larges a l'egard de fonction
naires dans I' exercice de Ieurs fonctions officielles. Si ces fonctionnaires 
agissent sans fondement legal, ils doivent s'attendre a des critiques de la 
part de leurs concitoyens et accepter que celles-ci soient parfois severes ou 
durement exprimees. II se peut que le requerant ait offense Jes gardes en Jes 
traitant de « goujats » et d' « idiots ». Cependant, vu Jes circonstances de la 
cause - a savoir le fait d'avoir spontanement reagi a des mesures injustifiees 
prises par Jes gardes, en fonction de considerations veritablement civiques, 
et d'avoir exprime ses critiques !ors d'un vif echange de propos - I'interesse 
n'a pas depasse Jes Iimites de la critique admissible. La Commission sou
ligne en outre que Jes autorites nationales n' ont reconnu le requerant cou
pable que sur la seule base de la signification insultante des deux mots qu'il 
a employes, sans tenir compte de la situation qui a provoque la reaction de 
I'interesse. Elle en conclut que, la condamnation du requerant n'ayant pas 
ete proportionnee au but legitime vise et n, etant pas necessaire dans une 
societe democratique, ii y a eu violation de I' article I 0. 
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Le delegue de la Commission a ajoute que, dans une societe democra
tique, les citoyens doivent etre autorises a reagir au comportement des 
fonctionnaires meme Si cette reaction n' est pas justifiee OU revet une 
forme sujette a controverse. Du reste, les agents de la force publique doivent 
se montrer indifferents face a des reactions verbales injurieuses car elles 
font partie des risques professionnels. 

29. Le Gouvemement ne partage pas l'avis de la Commission selon le
quel Jes Iimites de la critique admissible seraient, comme pour les politi
ciens, plus larges pour les fonctionnaires dans l' exercice de leurs fonctions 
officielles. Meme si Ieur comportement est surveille de pres et critique, ces 
derniers doivent en meme temps, pour pouvoir s'acquitter efficacement de 
leurs fonctions, beneficier d'une protection contre des attaques destructrices. 
Le Gouvemement conteste en outre la conclusion de la Commission sur la 
pretendue illegalite des agissements des gardes municipaux, en affirmant 
que ces demiers avaient le droit d' ordonner aux vendeurs de quitter la place, 
mus qu'ils etaient par des considerations d'hygiene et de circulation (para
graphe 8 ci-dessus). La critique exprimee par le requerant ne peut pas bene
ficier de limites plus larges car elle n'etait pas mediatisee et ne s'inscrivait 
pas dans un debat public sur des questions importantes. La sanction infligee 
au requerant ayant ete proportionnee aux buts vises, le Gouvemement con
clut en demandant a la Cour de constater qu'il n'y a pas eu violation de 
!'article 10. 

2. Appreciation de la Cour 

a) Principes generaux 

30. La Cour rappelle les principes fondamentaux qui se degagent de sa 
jurisprudence relative a l' article 10 : 

i. Laliberte d'expression constitue l'un des fondements essentiels d'une 
societe democratique et l'une des conditions primordiales de son progres et 
de l 'epanouissement de chacun. Sous reserve du paragraphe 2, elle vaut non 
seulement pour les « informations » ou « idees » accueillies avec faveur ou 
considerees comme inoffensives ou indifterentes, mais aussi pour celles qui 
heurtent, choquent ou inquietent. Ainsi le veulent le pluralisme, la tolerance 
et !'esprit d'ouverture sans Iesquels ii n'est pas de« societe democratique ». 

Comme le precise l' article 10, cette Iiberte est soumise a des exceptions qui 
doivent cependant s'interpreter strictement et la necessite de restrictions 
quelconques doit etre etablie de maniere convaincante (voir les arrets sui
vants : Handyside c. Royaume-Uni du 7 decembre 1976, Serie A n° 24, 
p. 23, § 49, Lingens c. Autriche du 8 juillet 1986, se1ie A n° 103, p. 26, § 41, 
et Jersild c. Danemark du 23 septembre 1994, serie A n° 298, p. 23, § 31). 

ii. L' adjectif « necessaire », au sens de l' article 10 § 2, implique 
!'existence d'un « besoin social imperieux ». Les Etats contractants 
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jouissent d'une certaine marge d'appreciation pour juger de )'existence d'un 
tel besoin, mais elle va de pair avec un controle europeen portant a la fois 
sur la Joi et sur Jes decisions qui I'appliquent, meme quand elles emanent 
d'une juridiction independante. La Cour a done competence pour statuer en 
dernier lieu sur le point de savoir si une « restriction » se concilie avec 
la liberte d'expression que sauvegarde I' article I 0 (arret Lingens precite, 
p. 25, § 39). 

iii. Dans I'exercice de son pouvoir de contrOie, la Cour doit examiner 
l'ingerence a la lumiere de l'ensemble de l'affaire, y compris la teneur des 
remarques reprochees au requerant et le contexte dans lequel ii les a faites. 
II Jui incombe de determiner notamment si l'ingerence attaquee devant elle 
demeurait « proportionnee aux buts legitimes poursuivis » et si Jes motifs 
invoques par Jes autorites nationales pour la justifier apparaissent 
« pertinents et suffisants » (arret Lingens precite, pp. 25-26, § 40, et arret 
Barfod c. Danemark du 22 fevrier 1989, serie A n° 149, p. 12, § 28). Ce 
faisant, la Cour doit se convaincre que Jes autorites nationales ont applique 
des regles conformes aux principes consacres a ]'article 10 et ce, de surcrolt, 
en se fondant sur une appreciation acceptable des faits pertinents (arret 
Jersild precite, p. 24, § 31 ). 

b) Application en l'espece des principes susmentionnes 

31 . Pour Jes faits de I' espece, la Cour a pour tache de determiner, a la 
lumiere de I'ensemble de l'affaire, d'une part si la restriction appmtee a la 
liberte d'expression de M. Janowski repondait a un « besoin social impe
rieux »et etait (( proportionnee au but legitime poursuivi »et, d'autre part, si 
Jes motifs invoques par Jes autorites nationales pour la justifier etaient 
« pertinents et suffisants ». 

32. A cet egard, la Cour releve que le requerant a ete condamne pour 
avoir insulte Jes gardes municipaux en Jes traitant de « goujats » et 
d' « idiots » !ors d'un incident qui a eu lieu sur une place publique. L'incident 
a eu des passants pour temoins et concemait Jes agissements des gardes mu
nicipaux qui insistaient pour amener Jes vendeurs a installer leur etalage 
ailleurs (paragraphe 8 ci-dessus). Les observations du requerant ne faisaient 
done pas partie d'un debat ouvert concemant des questions d'interet general 
et ne mettaient pas non plus en cause la liberte de la presse puisque 
l'interesse, certes journaliste de son etat, a manifestement agi a cette occasion 
en tant que particulier. La Cour observe en outre que la condamnation de 
M. Janowski etait fondee sur Jes deux termes employes par Jui et juges inju
rieux tant par le tribunal de district que par la cour d'appel, et non sur le fait 
qu'il avait exprime des opinions critiques sur les gardes ou allegue que leurs 
agissements etaient illegaux (paragraphes 10 et 14 ci-dessus). 

Dans ces conditions, la Cour n'est pas convaincue par la these du reque
rant selon laquelle sa condamnation passe pour une tentative des autorites 
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de restaurer la censure et decourage l' expression de critiques a I' avenir 
(paragraphe 27 ci-dessus). 

33. La Cour releve egalement le raisonnement de la Commission selon 
lequel Jes limites de la critique admissible sont, comme pour Jes hommes 
politiques, plus larges pour Jes fonctionnaires agissant dans I' exercice de 
leurs fonctions officielles (paragraphe 28 ci-dessus). Bien sfir, ces limites 
peuvent dans certains cas etre plus larges pour Jes fonctionnaires dans 
l'exercice de leurs pouvoirs que pour un simple particulier. Cependant, on 
ne saurait dire que des fonctionnaires s' exposent sciemment a un contr61e 
attentif de leurs faits et gestes exactement comme c' est le cas des hommes 
politiques et devraient des !ors etre traites sur un pied d'egalite avec ces 
demiers lorsqu'il s'agit de critiques de leur comportement (arret Oberschlick 
c. Autriche (n° 2) du I er juillet 1997, Recueil 1997-IV, p. 1275, § 29). 

Qui plus est, Jes fonctionnaires doivent, pour s'acquitter de leurs fonc
tions, beneficier de la confiance du public sans etre indfiment perturbes et il 
peut des !ors s'averer necessaire de Jes proteger contre des attaques verbales 
offensantes lorsqu'ils sont en service. En J'espece, Jes imperatifs de cette 
protection n' ont pas a etre rnis en balance avec Jes interets de Ja liberte de la 
presse ou de la libre discussion de questions d'interet general puisque Jes 
observations du requerant n'ont pas ete formulees dans un tel contexte 
(paragraphe 32 ci-dessus et arret Lingens precite, p. 26, § 42 in .fine). 

34. Selon la Cour, les motifs ayant inspire la condamnation du requerant 
etaient pertinents au regard du but legitime vise. Certes, le requerant a use 
d'un langage injurieux lors d'un vif echange de propos, cela par interet reel 
pour le bien-etre de ses concitoyens. Ce discours s'adressait a des agents de 
la force publique entraines a y repondre. C'est cependant devant un groupe 
de passants et en un lieu public que le requerant a insulte les gardes dans 
l'exercice de leurs fonctions. Or le comportement des interesses, meme s'il 
ne se fondait pas sur une reglementation expresse du conseil municipal mais 
sur des considerations d'hygiene et de circulation, ne justifiait pas de recou
rir a des attaques verbales injurieuses et insultantes (paragraphe 8 ci
dessus). En consequence, meme si certains elements rnilitaient en sens 
inverse, il existait des motifs suffisants pour justifier la decision finalement 
prise par Jes juridictions nationales. 

c) Conclusion 

35. Cela etant, la Cour est convaincue que les motifs invoques par Jes 
autorites nationales etaient « pertinents et suffisants » aux fins du para
graphe 2 de I' article I 0. Elle constate en outre que, dans Jes circonstances de 
I' espece, I' ingerence qui en est resultee etait proportionnee au but legitime 
vise. A cet egard, ii est a remarquer que la peine infligee au requerant a ete 
sensiblement reduite en appel et, fait tres significatif, que le tribunal regio
nal de Sieradz a annule Ja peine d' emprisonnement (paragraphe 12 ci
dessus). En resume, on ne saurait dire que Jes autorites nationales aient 
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depasse la marge d'appreciation dont elles disposaient pour juger de la 
necessite de la mesure contestee. 

II n'y a des !ors pas eu violation de !'article 10 de la Convention. 

PAR CES MOTIFS, LA COUR 
Dit, par douze voix contre cinq, qu'il n'y a pas eu violation de 
I' article I 0 de la Convention. 

Fait en frarn;;ais et en anglais, puis prononce en audience publique au 
Palais des Droits de !'Homme, a Strasbourg, le 21 janvier 1999. 

Michele DE SAL VIA 

Greffier 

Luzius WILDHABER 

President 

Au present arret se trouve joint, conformement aux articles 45 § 2 de la 
Convention et 74 § 2 du reglement, !'expose des opinions dissidentes sui
vantes: 

- opinion dissidente de M. Wildhaber ; 
- opinion dissidente de Sir Nicolas Bratza, a laquelle M. Rozakis declare 
se rallier; 
- opinion dissidente de M. Bonello ; 
- opinion dissidente de M. Casadevall. 

L.W. 
M. deS. 
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OPINION DISSIDENTE DE M. LE JUGE WILDHABER 

(Traduction) 

A mon a vis, dans les circonstances de I' espece, aucun « besoin social 
impeneux » ne justifiait l'amende infligee au requerant. L'interesse n'ayant 
employe que deux mots moderement injurieux et ce, dans une discussion 
spontanee et animee, pour defendre une position juridiquement exacte ne 
presentant pour lui aucun interet immediat, le mettre a l'amende pour « la 
defense de l'ordre » n' etait pas « necessaire dans une societe democra
tique » . 
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OPINION DISSIDENTE DE Sir Nicolas BRATZA, JUGE, 
A LAQUELLE M. LE JUGE ROZAK.IS 

DECLARE SE RALLIER 

(Traduction) 

Je ne saurais souscrire a I' a vis de la majorite de la Cour selon Iequel ii 
n'y a pas eu en l'espece violation de !'article 10. 

Pour parvenir a cette conclusion, la majorite a mis !'accent sur la marge 
d'appreciation a laisser aux tribunaux internes : elle estime qu'en concluant 
au caractere injurieux, au sens de I' article 236 du code penal, des mots 
employes par le requerant pour qualifier Jes gardes municipaux ( « c\woki »et 
« glupki ») et en condamnant Ieur auteur pour infraction a cette disposition, 
le tribunal regional de Sieradz n'a pas depasse la marge d'appreciation 
admissible et qu'en consequence la condamnation du requerant se justifiait 
au regard du paragraphe 2 de I'article 10. 

C'est a mon avis une maniere trop restrictive d'aborder Jes questions liti
gieuses au regard de I' article 10. En I' espece, la difficulte reelle me semble 
provenir du Ii belle beaucoup trop large et depourvu de nuances de I' ar
ticle 236 lui-meme. Cette disposition punit d'emprisonnement )'auteur de 
!'infraction d'injure a fonctionnaire dans et a !'occasion de l'exercice de ses 
fonctions officielles. Comme je le comprends, !'article ne laisse pas au juge 
interned' autre possibilite que de reconnaitre un defendeur coupable une fois 
constatee I' injure a fonctionnaire dans I' exercice de ses fonctions. II semble 
notamment que le juge ne soit ni tenu ni libre d'examiner les circonstances 
dans lesquelles les mots insultants ont ete employes, ou de rechercher si 
I' emploi des termes en question pouvait se justifier, ou encore si le com
portement du fonctionnaire a provoque Jes mots injurieux ou si I' emploi de 
ces termes a de quelque maniere empeche le fonctionnaire de s'acquitter de 
ses fonctions. A cet egard, je note !'argument du Gouvemement selon Ie
quel, pour etablir s'il y a eu infraction au sens de !'article 236, «ii n'importe 
pas de savoir si Je fonctionnaire avait raison OU tort Sur Je fond de proceder a 
une action specifique dans le cadre de ses fonctions ( ... ), ii suffit de consta
ter qu'un fonctionnaire a ete injurie pendant !'execution des devoirs de sa 
charge ». Cela contraste nettement avec Jes dispositions de la legislation 
autrichienne examinees par la Cour dans l'affaire Oberschlick c. Autriche 
(n° 2) (arret du 1 er juillet 1997. Reciteil des arrets et decisions 1997-IV), ou 
un moyen de defense s'offrait a la personne usant d'un langage injurieux si 
Jes insultes avaient ete provoquees par !'indignation comprehensible de 
l'interesse et qu'elles en etaient la consequence. 

Je suis dispose, avec quelque hesitation toutefois, a convenir que 
I' application de I' article 236 au requerant visait un but Iegitime au sens de 
I' article 10 § 2, a savoir « la defense de I' ordre », meme en I' absence de tout 
element prouvant que l'emploi des deux vocables a effectivement provoque 
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ou etait susceptible de provoquer un trouble quelconque. Je ne saurais en 
revanche accepter I' argument du Gouvernement selon lequel les poursuites 
contre le requerant servaient aussi le but legitime de la « protection des 
droits d'autrui » : cet argument est en effet battu en breche par l'arret du 
tribunal regional, qui dit expressement que le but de !'article 236 n'est pas 
de proteger la <lignite personnelle des fonctionnaires, mais de garantir que 
ces derniers ne soient pas entraves dans I' exercice de leurs fonctions. 

II est un point plus important que je ne suis pas du tout en mesure 
d'admettre: que !'application de cette disposition en l'espece filt necessaire 
dans une societe democratique pour atteindre un quelconque but legitime. A 
mes yeux, recourir a cet article pour poursuivre, condamner et mettre a 
l'amende le requerant ne repondait pas a un besoin social imperieux et 
n'etait pas proportionne a un quelconque but legitime. 

Pour arriver a ce point de vue, je me fonde particulierement sur les ele
ments suivants de l'affaire. 

I. II est nettement prouve que les deux termes injurieux ont ete em
ployes dans le cours de ce que la Commission a decrit precisement comme 
un « vif echange de propos » entre le requerant et les gardes municipaux. 
Pareil echange a ete tout aussi clairement provoque par ce que le requerant a 
per<;u comme un abus d' autorite de la part des gardes exigeant des vendeurs 
a !' eta]age qu'i]s quittent ]a place et emportent ]eurs eta]s Sur un marche 
voisin. Certes, le Gouvernement conteste le caractere illegal des agisse
ments des gardes municipaux, mais ii est indiscutable que, comme !'a 
constate le tribunal regional, le requerant a tres justement estime qu' aucune 
resolution du conseil municipal n'interdisait la vente sur la voie publique et 
qu'aucun panneau n'avait ete affiche en ce sens pour en informer le public 
en temps et lieu. Dans ces conditions, l'interesse etait amplement fonde a 
exercer sa liberte d' expression en adressant des remontrances aux gardes 
municipaux. La circonstance que, ce faisant, ii a use de deux mots injurieux 
qui, a I' evidence, refletaient son sentiment de frustration devant I' attitude 
des gardes, ne saurait a mes yeux justifier la procedure engagee contre Jui. 
Comme la majorite de la Commission I' a justement souligne, meme si le 
langage employe par le requerant peut passer pour exagere, ce fait en soi 
n, equivaut pas a une attaque personnelle, deliberee et gratuite contre les 
gardes. 

2. La majorite de la Cour met !'accent sur le fait que les remarques du 
requerant ne relevaient pas d' un debat ouvert concernant des questions 
d'interet general. Je ne peux pas en etre d'accord. S'il est exact qu'en 
I' espece la discussion ne concemait que le requerant et les gardes munici
paux et qu'elle n'avait peut-etre pas un objet de grande importance, elle 
concernait neanmoins ce que M. Janowski percevait comme un abus 
d'autorite OU Un exces de pouvoir de ]a part des fonctionnaires, ce qui, a mes 
yeux, en faisait manifestement une question d'interet general meritant la 
protection de I' article I 0. 
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3. Rien ne permet de penser que l'emploi des deux qualificatifs injurieux 
ait ete en quoi que ce soit calcule pour troubler l'ordre public ou pour entra
ver Jes gardes dans l'accomplissement de ce qui, a leur avis, relevait bien de 
leurs fonctions. II se peut que I' affrontement avec le requerant ait agi 
comme une entrave et mis publiquement Jes gardes dans l'embarras. Mais 
M. Janowski a ete expressement lave de !'accusation de « hooliganisme » 

par le t1ibunal regional et rien dans la decision de cette juridiction n'indique 
que l'emploi des deux mots ait eu en soi une quelconque incidence sur 
I' exercice par Jes gardes de leurs fonctions officielles. 

4. L'amende infligee au requerant n'etait nullement insignifiante. Le 
Gouvernement affirme que le montant en etait modeste mais reconnalt aussi 
qu'elle equivalait approximativement a un mois d'allocation ch6mage, ce 
qui, a mes yeux, ne saurait etre considere comme une reponse proportionnee 
a !'infraction dont le requerant a ete reconnu coupable. 

A mon a vis, I' application aux circonstances de I' espece de !'instrument 
grassier que constitue !'article 236 du code penal pour poursuivre et con
damner le requerant represente une ingerence injustifiee dans les droits 
garantis a M. Janowski par I' article I 0 de la Convention. 
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OPINION DISSIDENTE DE M. LE JUGE BONELLO 

(Traduction) 

Je regrette de ne pouvoir souscrire a I' avis de la majorite. 
En l'espece ont ete produits des elements prouvant de maniere satisfai

sante que Jes gardes municipaux de Zduilska Wola ont abuse de leurs pou
voirs en chassant des vendeurs a l'etalage d'un lieu ou la vente de marchan
dises n'etait pas interdite par decision du conseil municipal 1• Le requerant a 
reproche aux gardes cet abus d'autorite. Ce faisant, ii a use d'un langage 
que !'on peut raisonnablement qualifier d'insultant. 

Ace moment s'est alors produit le heurt de deux exces : d'une part Jes 
gardes qui depassaient Jes bomes de leur pouvoir ; de l'autre le requerant 
qui outrepassait les limites de la critique admissible. 

La Cour admet que les poursuites penales contre le requerant et la con
damnation ulterieure de ce demier pour insulte a fonctionnaires (au sens de 
!'article 236 du code penal polonais) constituent une ingerence dans le droit 
a la liberte d'expression de M. Janowski. Cette disposition du code protege 
particulierement les fonctionnaires dans I' exercice de leurs fonctions offi
cielles. Toute ingerence dans la jouissance d'un droit fondamental doit bien 
entendu se justifier au regard de I' article I 0 § 2 en etant prevue par la loi et 
necessaire dans une societe democratique. 

Dans une societe democratique, les criteres de base pour etablir la neces
site d'une ingerence dans la liberte d'expression sont doubles : l'ingerence 
correspond-elle a un besoin social imperieux et est-elle proportionnee au but 
legitime vise par les autorites ? 

Je ne vois pas quel imperatif social urgent exige de condamner ceux qui 
tentent de prevenir les abus, meme en manifestant une desapprobation 
immoderee. La necessite est plus grande pour l'Etat de reduire au silence 
ceux qui usurpent l'autorite plut6t que ceux qui font entendre leur voix en 
cas d'usurpation de cette autorite. J' aper~ois en I' espece un besoin social 
manifestement imperieux : celui de mettre un frein a un abus de pouvoir 
illegitime. 

Je n'ai aucun ma! a accepter un regime juridique offrant une protection 
particuliere a des fonctionnaires qui s'acquittent de leurs devoirs. J'ai en 
revanche scrupule a approuver la protection de fonctionnaires qui abusent 
de leur pouvoir. 

A mes yeux, la presente affaire exigeait du juge de menager un equilibre 
entre, d'une part, une violation de la Joi commise par Jes gardiens de la loi 
et, d' autre part, une violation de la loi commise par un redresseur de torts 

I. Voir I' arret rendu par le tribunal regional de Sieradz le 29 septembre 1993 et le para
graphe 23 du rapport de la Commission. 
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irascible. II faut rechercher le bon equilibre entre la protection de ceux qui 
troublent l'ordre public et celle des personnes qui, en depassant Jes limites 
du discours admissible, insultent ceux qui font un usage abusif de la Joi. 

Les gardes municipaux, en depassant Jes bornes de leur autorite legale, 
etaient eux-memes places nettement du mauvais cote du droit. Dans cette 
position de hors-la-loi, ils invoquent la protection de la Joi. Or leur situation 
d'illegalite a precede dans le temps et depasse en ampleur celle du reque
rant. En approuvant la sanction infligee a M. Janowski, la Cour signifie que 
!'intemperance verbale d'un homme colereux encourt plus facilement sa 
reprobation que la meconnaissance de la regle de droit par ceux-la memes 
qui sont charges de la defendre. 

Je me demande ce qu'aurait constate la Cour si le requerant avait insulte 
Jes gardes alors qu'il aurait ete par hasard le temoin de tortures. Aurait-elle 
dit qu'ils s'acquittaient de leurs fonctions officielles et avaient des ]ors droit 
a une protection speciale ? Or la difference entre torture et tout autre abus 
administratif n' est qu'une question de degre, pas de substance. 

Je m'interroge sur la necessite, dans une societe democratique, d'ouvrir 
le parapluie de la Joi sur des fonctionnaires qui outrepassent leurs pouvoirs. 
Ma reponse n'est guere teintee d'hesitation. La jurisprudence polonaise sur 
I' article 236 du code penal semble offrir une egale protection aux fonction
naires dans I' exercice de leurs fonctions et a ceux qui abusent de leurs fonc
tions 1• Si tel est vraiment le cas, ii s' agit d'un systeme qui emprunte des 
chemins bizarres pour se diriger vers I' equite. En effet, un regime qui consi
dere !'impertinence verbale d'un individu comme plus reprehensible que Jes 
abus illicites de ses fonctionnaires a, selon moi. renverse son echelle de 
valeurs. 

Je souscris pleinement a la necessite de defendre l'autorite de l'Etat et de 
renforcer celle de ses agents. Mais dans une democratie l'autorite n'est plus 
parachutee du ciel ; elle nait d'un assentiment general, se nourrit 
d' acceptation et se realise par I' accord de tous. Le respect de I' autorite doit 
se meriter ; on n'y arrive guere en meprisant la Joi. On ne peut pas avoir 
beaucoup de respect pour I' autorite qui reclame dans I' arrogance et se 
maintient par des agissements reprehensibles. 

I. Yoir le memoire du Gouvernement du 7 aoCit 1998, §§ 22-29. 
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l. La majorite de la Grande Chambre n'a pas trouve de violation en 
l 'espece. Je regrette de ne pouvoir partager cette opinion. 

2. Il est certain que l'affaire ne presente pas une extreme gravite. Cepen
dant, le contexte dans lequel !'incident s'est produit et le premier jugement 
du 29 avril 1993 du tribunal de district de Zdui1ska Wola condamnant le 
requerant pour un acte d'hooliganisme a une peine de huit mois 
d'emprisonnement avec sursis et a une amende Uugement qui a ete infirme 
le 29 septembre 1993 par le tribunal regional), demontrent tout de meme un 
etat d'esprit quelque peu inquietant. 

3. A mon avis, on aurait dG faire une appreciation un peu plus nuancee 
de la maniere dont les faits se sont produits : la reaction spontanee du reque
rant devant !'intervention arbitraire et non justifiee des agents de la munici
palite, le fait qu ' il avait raison du point de vue juridique1 et la nature des 
parnles prononcees a l'encontre des fonctionnaires dans l'immediatete de la 
situation. Je n' approuve pas des qualificatifs tels que goujats ou idiots , mais 
j'estime, avec la majorite de la Commission, que le requerant, dans Jes 
circonstances toutes particulieres de l'espece, n'a pas depasse les limites de 
la critique possible des agents municipaux. Ceux-ci, en tant que respon
sables du maintien de l'ordre public, devaient agir conformement a la loi. 

4. La position du Gouvemement quant a la nature objective de 
!' infraction prevue a !'article 236 du code penal polonais (assimilable a une 
infraction de resultat) n'est pas acceptable. En effet, le Gouvemement pre
tend que «(. .. )pour etablir qu 'il y a eu insulte, il n 'importe pas de savoir si 
le fonctionnaire avait raison ou tort sur le fond en procedant a une action 
specifique dans le cadre de ses fonctions »2

. Dans l'affaire Oberschlick, 
s'agissant du vocable « imbecile » (Trottel) applique a un homme politique 
et figurant dans un article publie par un journaliste dans la revue Forum, le 
tribunal autrichien avait juge que, le terme etant par lui-meme injurieux, le 
seul fait de l ' utili ser justifiait une condamnation. Or la Cour n' a pas partage 
une telle analyse en disant : 

« Elle rappelle a cet egard que les decisions judiciaires attaquees devant elle 
doivent etre exam inees au vu de !'ensemble du dossier, y compris la publication 
I itigieu e et les circonstances dans lesquelles elle fut ecrite. » 3 

I . Le tribunal regional de Sieradz, dan s son arret, a constate qu 'aucun texte n ' interdisait , 
sur le lieu de !' incident, la vente sur la voie publique et qu ' aucun panneau n'ava it ete 
affiche en ce sens (rapport de la Commiss ion, paragraphe 42). 
2. Paragraphes 25-26 du memoire du Gouvernement. 
3. Arret Oberschlick c. Autriche (n° 2) du !er juillet 1997, Recueil des arrets et decisions 
1997-fY , p. 1275 , §§ 30 et 3 l. 
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La meme analyse s'impose dans la presente affaire : evaluer les propos 
tenus par M. Janowski dans les conditions et circonstances de !'incident 
avec les gardes municipaux. 

5. Nul ne conteste que la condamnation du requerant constituait une in
gerence dans l'exercice de son droit a sa liberte d'expression. Ainsi, 
M. Janowski ayant ete finalement condamne pour insultes a fonctionnaires 
en vertu du code penal 1, I' ingerence etait « prevue par la loi » et visait la 
defense de l'ordre ou la protection des droits d'autrui, mais ii reste a voir si 
elle etait vraiment necessaire dans une societe democratique. 

Ainsi qu'il est dit au paragraphe 33 de l'arret, les fonctionnaires doivent 
beneficier de la confiance du public sans etre indument perturbes pour bien 
s' acquitter de leurs fonctions et ii peut s, averer necessaire de les proteger 
contre des attaques verbales offensantes lorsqu'ils sont en service. Certes. 
Mais encore faut-il, c'est la moindre des choses, que ces fonctionnaires 
agissent conformement a la legalite. L' arbitraire ne saurait etre protege. 

6. Les arrets de la Cour relatifs a !'article 10, depuis Handyside jusqu'a 
Vogt en passant par Lingens, enoncent les principes fondamentaux quant au 
critere de necessite, reproduits au paragraphe 30 du present arret : I' adjectif 
« necessaire » au sens de « besoin social imperieux », la marge d'appre
ciation pour juger de I' existence d' un tel besoin, la proportionnalite de 
l'ingerence et encore I' existence de motifs « pertinents et suffisants ». 

7. En l'espece, peut-on soutenir que la condamnation du requerant pour 
une banale discussion avec les gardes municipaux alors que - malgre 
quelques mots malheureux de sa part - ii avait juridiquement raison sur le 
fond, relevait d'un « besoin social imperieux » au sens de la jurisprudence 
etablie par la Cour ? A mon avis, pas du tout. 

Partant, je conclus a la violation de l' article 10 de la Convention. 

I. Article 236 du code penal polonais. 
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ANNEXE 

A VIS DE LA COMMISSION EUROPEENNE 
DES DROITS DE L'HOMME 1 

(formule dans le rapport de la Commission2 du 3 decembre 1997) 

[La Commission siegeait dans la composition suivante : 

M "'c G. H . THUNE, presidente 
de la deuxieme chambre, 

MM. J.-C. GEUS, 

GAUKUR J6RUNDSSON, 

AS G6ZOB0YU K, 

J .-C. SOYER, 

H . D ANELIUS, 

F. MARTlNEZ, 

M.A. NOW ICKI, 

I. CABRAL BARRETO, 

J. M UCHA, 

D. SvABY, 
P. LORENZEN, 

E. BIEL!ONAS, 

E.A. ALKEMA, 
A ARABADJIEV, 

et M 1110 M.-T. SCHOEPFER, secreraire 
de la deuxieme chambre. ] 

1. Traduction ; texte anglais original. 
2. L'avis se refere a des paragraphes anterieurs du rapport de la Comm ission, dont le texte 
integral peut etre obtenu au greffe de la Cour. 
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A. Grief declare recevable 

26. La Commission a declare reccvable le grief selon lequel la condam
nation du requerant aurait meconnu son droit a la liberte d'expression. 

B. Point en litige 

27. En consequence, la question a trancher est celle de savoir s'il y a eu 
violation de I' article 10 § I de la Convention. 

C. Quant a I' article 10 de la Convention 

28. Le requerant invoque l'aiticle 10 de la Convention pour se plaindre 
de ce que sa condamnation et la peine qui Jui a ete infligee etaient contraires 
a cette disposition. 

29. L'article JO de la Convention est ainsi libelle: 

« !. Toute personne adroit a la liberte d"expression. Ce droit comprend la liberte 
d'opinion et la liberte de recevoir ou de communiquer des informations ou des idees 
sans qu"il puisse y avoir ingerence d"autorites publiques et sans consideration de fron
tiere. Le present article n"empeche pas les Etats de soumettre Jes entreprises de radio
diffusion. de cinema OU de television a Un regime d'autorisations. 

2. L"exercice de ces libertes comportant des devoirs et des responsabilites peut etre 
soumis a certaines formalites, conditions, restrictions ou sanctions prevues par la Joi, 
qui constituent des mesures necessaires, dans une societe democratique, a la securite 
nationa]e, a ]"integrite territoriale OU a Ja sfirete pubJique, a ]a defense de ]'ordre et a ]a 
prevention du crime, a Ja protection de Ja sante OU de Ja morale, a ]a protection de Ja 
reputation ou des droits d'autrui. pour empecher Ja divulgation d"informations confi
dentielles OU pour garantir J"autorite et J"impartiaJite du pouvoir judiciaire. » 

30. Le requerant soutient avoir simplement formule une critique admis
sible a l'encontre de fonctionnaires qui avaient publiquement agi de maniere 
illegale. Le tribunal regional de Sieradz a constate qu'aucun texte legal, 
notamment aucune resolution du conseil municipal, n'autorisait les gardes a 
s'ingerer dans la vente de marchandises sur la place ou !'incident a eu lieu. 
Or les gardes sont alles encore plus loin et ont inflige aux vendeurs de 
lourdes amendes injustifiees, meconnaissant le fait qu'il n'existait aucune 
interdiction a cela. Les agissements des gardes etant depourvus de fonde
ment juridique, le requerant les a a juste titre consideres comme irreguliers 
et a reagi en consequence. Partant, ii n'a fait qu'exercer son devoir civique 
et moral qui, dans ces circonstances particulieres, etait de defendre ses 
concitoyens contre un abus de pouvoir manifeste des gardes municipaux. 

31. Le Gouvemement fait remarquer que le tribunal regional de Sieradz 
a reconnu que le requerant n'avait d'autre motif que de proteger les ven
deurs puisqu'il savait que la municipalite n'avait nullement interdit la vente 
sur la voie publique et qu'aucun affichage en ce sens n'avait ete fait a 
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!'intention du public sur les lieux de !'incident. En consequence, le tribunal 
a reduit la peine infligee. II a estime qu 'ii ressortait du dossier que le 
requerant avait traite les gardes d' « idiots » et de « mufles » et non pas 
d' « ignorants » comme indique dans ses observations devant le tribunal de 
district de Zdul1ska Wola. Le Gouvernement reconnalt des !ors que la 
condamnation constituait une atteinte a la liberte d' expression de 
M. Janowski. 

32. Le Gouvernement soutient cependant que !'action du requerant etait 
incontestablement contraire a I' article 236 du code penal. Peu importe pour 
!'existence de !'infraction en question que les actes d'un fonctionnaire 
soient ou non conformes a l'equite. Meme s'ils ne le sont pas, les fonction
naires beneficient toujours de la protection de cette disposition. Le Gouver
nement conclut que l'ingerence etait « prevue par la loi » puisque couverte 
par I' article 236 du code penal. 

33. Du reste, la mesure reprochee poursuivait l'objectif legitime de la 
«protection de ]a reputation OU des droits d'autrui », a savoir CeUX des 
gardes municipaux. 

34. L'ingerence etait egalement « necessaire dans une societe democra
tique » puisqu' une grande marge d' appreciation est laissee aux autorites 
internes dans leur examen de la necessite d' une atteinte a la liberte 
d' expression. Les autorites de l 'Etat se trouvent en principe mieux placees 
que le juge international pour se prononcer sur le contenu precis de ces 
exigences de morale dans une societe donnee comme sur la « necessite » 

d'une « restriction » ou d'une « sanction ». Ceci va toutefois de pair avec 
un controle europeen. Quiconque exerce sa liberte d'expression assume 
« des .devoirs et des responsabilites » dont l'etendue depend de sa situa
tion et du procede technique utilise (Cour eur. DH, arret Handyside 
c. Royaume-Uni du 7 decembre 1976, serie A n° 24, pp. 22-23, §§ 48-49). 

35. Le Gouvernement soutient en outre que les autorites internes n'ont 
pas depasse la marge d'appreciation prevue a !'article 10 § 2. On ne saurait 
penaliscr la critique adressee aux pouvoirs publics, mais au contraire, ii 
faudrai t I' approuver dans une societe democratiq ue ; ii faut cependant ob
server certaines normes en exprimant cette critique et les autorites doivent 
reagir, notamment lorsqu'une reglementation le gale touchant a I' ordre 
public fait l'objet d'une meconnaissance flagrante. Incontestablement, le 
comportement du requerant ne satisfaisait pas aux normes applicables. Non 
seulement M. Janowski a meconnu les principes moraux universellement 
consideres comme contraignants en Pologne, mais son comportement etait 
egalement contraire au droit penal. En consequence, l'ingerence en question 
etait « necessaire dans une societe democratique ». 

36. La Commission estime que la condamnation du requerant constituait 
une ingerence dans l'exercice de son droit a la liberte d'expression tel que 
garanti par !'article 10 § 1 de la Convention. Elle doit des lors examiner si 
l'ingerence etait justifiee au regard du paragraphe 2 de cette disposition, 
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c' est-a-dire si elle etait prevue par la Joi, poursuivait un but Iegitime et etait 
necessaire dans une societe democratique. 

37. A cet egard, la Commission remarque que le requerant a ete con
damne a une amen de de 1 500 OOO anciens zlotys (PLZ) en vertu de I' article 
236 du code penal polonais, qui prevoit que quiconque insulte un fonction
naire dans l'exercice de ses fonctions est passible d'un emprisonnement 
pouvant aller jusqu'a deux ans, a une peine restrictive de Jiberte OU a une 
amende se situant entre 500 OOO PLZ et 25 OOO OOO PLZ. L'ingerence en 
question etait des )ors « prevue par la Joi ». 

38. De surcroit, comme !'a souligne le tribunal regional de Sieradz dans 
sa decision du 29 septembre 1993, l'ingerence visait a s'assurer que des 
fonctionnaires ne sont pas entraves dans l'exercice de leurs fonctions et le 
but vise etait des )ors « la defense de I' ordre », qui doit passer pour legitime 
au regard de la disposition precitee. 

39. En examinant si la mesure appliquee etait « necessaire dans une so
ciete democratique », la Commission rappelle tout d'abord que la liberte 
d' expression constitue l'un des fondements essentiels d'une societe demo
cratique ; sous reserve du paragraphe 2 de l' article I 0, elle vaut non seule
ment pour Jes « informations » ou « idees » accueillies avec faveur ou con
siderees comme inoffensives ou indifferentes, mais aussi pour celles qui 
heurtent, choquent ou inquietent l'Etat ou une fraction de la population 
(Cour eur. DH, arret Thorgeir Thorgeirson c. Islande du 25 juin 1992, 
serie A n° 239, p. 27, § 63, et Vereiningung demokratischer Soldaten 
Osterreichs et Gubi c. Autriche du 19 decembre 1994, sene A n° 302, 
p. 17, § 36). Elle reitere que la liberte d'expression telle que la consacre 
!'article 10 est assortie d'exceptions qui appellent toutefois une interpreta
tion etroite, et le besoin de la restreindre doit se trouver etabli de maniere 
convaincante (voir I' arret Thorgeir Thorgeirson, loc. cit.). 

40. En l'espece, le requerant a ete temoin de ce que des gardes munici
paux infligeaient une amende a des vendeurs sur une place dans une ville. 
En reagissant a l'incident qui ne le concernait pas personnellement, ii a 
publiquement exprime des critiques sur le but de cette ingerence, sa justifi
cation et sa legalite. 11 a notamment souligne que le comportement des 
gardes etait depourvu de tout fondement juridique et violait la liberte eco
nomique garantie par la loi sur la liberte de I' economie, soulignant que la 
municipalite n'avait vote aucun texte interdisant la vente sur cette place et 
autorisant des lors Jes gardes a faire deguerpir les vendeurs de rue et a Ieur 
infliger des amendes (paragraphe 16 du rapport). Au cours de !'incident, le 
requerant semble egalement avoir qualifie Jes gardes de « mufles » et 
d' «idiots » (paragraphe 24 du rapport). 

41. La Commission observe que le requerant a ete finalement reconnu 
coupable d'insultes a l'egard des gardes municipaux pour Jes avoir decrits 
comme des « mufles » et des « idiots » et que le tribunal regional de 
Sieradz, dans sa decision du 23 septembre 1993, a constate que I' emploi 



AFFAIRE JANOWSKI c. POLOGNE - AVIS DE LA COMMISSION 247 

de ces qualificatifs equivalait a une agression verbale. Puisqu'ils sont 
generalement consideres comrne insultants, le tribunal a estime que le 
requerant avait outrepasse Jes Ii mites de la liberte d' expression (para
graphe 24). 

42. Le meme tribunal a constate egalement que le requerant avait estime 
a juste titre qu'aucun texte du conseiJ municipal n'interdisait, Sur Je lieu de 
!'incident, Ja vente Sur Ja VOie pubJique et qu'aucun panneau n'avait ete 
affiche en ce sens pour en informer le public. Apres ce constat, le tribunal a 
decide que le requerant n'avait pas manifeste un mepris flagrant de l'ordre 
juridique (paragraphe 23). 

43. Cependant, un tel constat confirme que la critique du comportement 
des gardes exprimee par M. Janowski pour defendre Jes vendeurs de rue 
etait justifiee puisque son opinion sur !'absence de base juridique de 
l'ingerence etait fondee. Le fait que les gardes agissaient a titre officiel ne 
saurait, de l'avis de la Commission, compenser !'absence de motifs juri
diques satisfaisants justifiant cette action. 

44. La Commission observe en outre que Jes limites de la critique ad
missible sont, tout comrne pour Jes homrnes politiques, plus larges a l'egard 
de fonctionnaires agissant dans le cadre de leurs fonctions officielles qu'a 
I' encontre d'un simple particulier. Les agents charges de fonctions pu
bliques et done dotes de pouvoirs par la societe s' exposent a un contr6le 
attentif de leurs faits et gestes, a des debats et des critiques (voir, mutatis 
mutandis, Cour eur. OH, arret Oberschklick c. Autriche (n° 2) du I er juillet 
1997, Recueil des arrets et decisions 1997-IV, pp. 1274-1275, § 29). Cela 
vaut en particulier pour les personnes responsables du maintien de I' ordre 
public. Leur action a besoin de la confiance des citoyens pour prosperer. 
II peut aussi s' averer necessaire de proteger celles-ci contre des attaques 
destructrices denuees de tout fondement (voir, mutatis mutandis, Cour eur. 
OH, arret Prager et Oberschlick c. Autriche du 26 avril 1995, serie A 
n° 313, pp. 17-18, § 34). Cependant, Jes personnes gardiennes de l'ordre 
public doivent elles-memes agir conformement a la Joi puisque c'est la regle 
fondamentale inherente a I' exercice efficace de leurs fonctions. Si elles 
n'observent pas cette regle, elles ne peuvent pas s'acquitter convenablement 
de leurs responsabilites et fonctions ni, par consequent, beneficier de la 
confiance des citoyens. 

45. En consequence, sides fonctionnaires agissent sans fondement legal, 
ils doivent s'attendre a des critiques de la part de leurs concitoyens et ac
cepter que, dans certains cas, ces demieres soient severes ou durement 
exprimees. Il y a lieu de rappel er qu' outre la substance des idees et infor
mations exprimees, !'article 10 protege aussi leur mode de diffusion (voir 
l'arret Oberschlick, lac. cit., p. 1276, § 34). 

46. Il est vrai que traiter publiquement des fonctionnaires de « mufles » 

( « cwoki ») et d' « ignorants » ( « glupki ») peut les offenser. Il faut cepen
dant tenir compte du contexte de !'incident. Le requerant a spontanement 
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reagi a I' ingerence des autorites de l 'Etat dans le travail de tiers et apprecie 
correctement le fait que Jes agissements des gardes n'etaient pas justifies. 
On ne peut pas dire non plus que son souci de ses concitoyens ait ete derai
saisonnable ; ii a plutot agi en fonction de considerations veritablement 
civiques. Meme si le langage qu'il a employe peut passer pour exagere, ce 
fait en soi n'equivaut pas a une attaque personnelle, deliberee et gratuite. 
Des !ors, contrairement a une opinion exprimee dans un ouvrage qui, par sa 
nature, autorise !'auteur a reflechir a sa teneur, une opinion exprimee spon
tanement !ors d'un evenement subit releve de !'intuition parce que, comme 
c'est le cas ici, elle est provoquee par l'immediatete de la situation. La 
Commission estime des !ors que le requerant n'a pas depasse les limites de 
la critique admissible dans ces circonstances. 

47. Les autorites n'en ont pas moins finalement reconnu le requerant 
coupable d'une infraction penale sur la seule base de la signification insul
tante des deux mots qu'il a employes et en Jes sortant du contexte de la 
situation ayant provoque sa reaction. Elles ont constate certes que 
M. Janowski n'avait pas manifeste de mepris pour I'ordre juridiquc et qu'il 
etait sincerement mu par le desir de defendre des tiers, mais ces conclusions 
n'ont abouti qu'a attenuer la peine initiale. II vaut la peine de remarquer a 
cet egard qu'a l'epoque des faits l'amende de 1 500 OOO PLZ finalement 
infligee au requerant avoisinait un mois d'allocation ch6mage en Pologne. 
Par consequent, la sanction en question ne saurait passer pour legere. 

48. Examinant Jes faits de !'ensemble de la cause, la Commission cons
tate que la condamnation du requerant n'a pas ete proportionnee au but 
legitime vise et n' etait des !ors pas « necessaire dans une societe democra
tique ( ... )a la defense de l'ordre »au sens de !'article 10 § 2 de la Conven
tion. 

Conclusion 

49. La Commission conclut, par huit voix contre sept, qu'il y a eu en 
I' espece violation de I' article 10 de la Convention. 

M.-T. SCHOEPFER 

Secretaire 
de la deuxieme chambre 

G.H. THUNE 

Presidente 
de la deuxieme chambre 



AFFAIRE JANOWSKJ c. POLOGNE 

OPINION DISSIDENTE DE Mme THUNE, 
M. GAUKUR JORUNDSSON, M. DANELIUS , 

249 

M. MARTINEZ, M. CABRAL BARRETO, M. LORENZEN 
ET M. ARABADJIEV 

(Traduction) 

Nous nous sommes prononces contre la conclusion de la Commission 
selon Jaquelle ii y a eu violation de )' article 10 de Ja Convention. Nos rai
sons sont Jes sui vantes. 

Tout d'abord, nous rappelons que le requerant n'a pas ete reconnu cou
pable et condamne pour avoir exprime )'opinion que Jes faits et gestes des 
gardes municipaux etaient illegaux, mais pour avoir adresse publiquement 
des qualificatifs communement consideres corn.me insultants. 

Nous sommes d'accord avec la majorite que, s'agissant de fonctionnaires 
dans l 'exercice de Jeurs fonctions officielles , Jes limites de Ja critique ad
missible sont inevitablement plus Jarges si Ja critique s'adresse ii. un particu
lier. Nous estimons que des fonctionnaires charges d'exercer Ja puissance 
publique s'exposent ii. un controle attentif et ii. des critiques severes, et ce 
d'autant plus qu'il s ' agit de responsables du maintien de J' ordre public. 

En meme temps, la confiance des citoyens est essentielle ii. ces agents 
pour mener ii. bien Ieurs fonctions. Ti s doivent des lors beneficier d ' une 
certai ne protection contre des attaques destructrices denuees de tout fonde
ment. 

Nous estimons qu'en appelant Jes gardes « mufles » et « ignorants », le 
requerant a depasse Jes Ji mites de la critique admiss ible, meme si sa reaction 
spontanee au comportement des gardes municipaux a pu Jui etre dictee par 
des considerations civiques sincere et si l'immediatete de l'incident excuse 
dans une certaine mesure l'exageration du propos. 

Compte tenu de la marge d ' appreciation laissee aux Etats contractants 
dans ces circonstances (Cour eur. DH, ruTet Lingens c. Autriche du 8 juillet 
1986, serie A n° 103, p. 25, § 39), nous ne saurions estimer qu'en condam
nant le req uerant ii. une amende, Jes autorites polonaises n'ont pas convena
blement mis en balance Jes divers interets en cause en I' espece. En conse
quence, l' ingerence dans le droit du requerant ii. la liberte d 'expression peut 
raisonnablement passer pour necessaire dans une societe democratique ii. la 
defense de l'ordre et ii. Ja protection de la rep utation et des droits d'autrui au 
sens de ('article JO§ 2 de la Convention. 
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SUMMARY1 

Exclusion of Gibraltar from European parliamentary elections 

Article 1 

Jurisdiction of States - Responsibility (~f States - Obligation to "secure" rights in 
a territory 

Article 56 

Territorial application - Local requirements - Gibraltar 

Article 3 of Protocol No. 1 

Vote - European Parliament - Exclusion of Gibraltar from European 
parliamentary elections - Choice of the legislature - Trans.fer of powers to 
supranational organ - Examination of whether European Parliament is a 
"legislature" - Margin of appreciation in choice of electoral system 

* 
* * 

In 1994 the applicant applied to the Electoral Registration Officer for Gibraltar to 
be registered as a voter at the elections to the European Parliament. She was 
informed that, pursuant to the Act Concerning the Election of the Representatives 
of the European Parliament by Direct Universal Suffrage of 20 September 1976, 
Gibraltar would not be included in the franchise for the European parliamentary 
elections, since it did not form part of the United Kingdom. 

Held 
Article 3 of Protocol No. I: The Convention had been extended to Gibraltar and 
Protocol No. l is applicable there, so that there was clearly territorial "jurisdiction" 
under Article l of the Convention. While acts of the European Community could 
not be challenged before the Court and the Convention did not exclude the transfer 
of competencies to international organisations, the responsibility of member States 
to secure Convention rights continued even after such a transfer. The 1976 Act and 
the Maastricht Treaty of 1992. which had extended the competencies of the 
European Parliament, were international instruments freely entered into by the 
United Kingdom, which was responsible under Article I of the Convention and 
under Article 3 of Protocol No. I for the consequences of the Maastricht Treaty. 
EC legislation affected the population of Gibraltar in the same way as domestic 
legislation and to this extent there was no reason why the United Kingdom should 
not be required to "secure" the rights under Article 3 of Protocol No. I in respect 

I. This summary by the Registry does not bind the Court. 
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of European legislation. The United Kingdom was therefore responsible under 
Article 1 of the Convention for securing the rights guaranteed by Article 3 of 
Protocol No. 1 in Gibraltar in respect of European elections. "Legislature" in 
Article 3 of Protocol No. I did not necessarily mean the national parliament. EC 
law sat alongside and indeed took precedence over domestic law in Gibraltar in the 
same way as in other parts of the European Union and to accept the contention that 
the European Parliament's sphere of activities fell outside the scope of the 
provision would risk undermining one of the fundamental tools by which 
"effective political democracy" could be maintained. No reason had been made out 
which could justify excluding the European Parliament from the ambit of the 
elections referred to in Article 3 of Protocol No. I on the ground that it was a 
supranational representative organ. Bearing in mind the sui generis nature of the 
EC, the European Parliament represented the principal form of democratic, 
political accountability in the EC system. Whatever its limitations, it derived 
democratic legitimation from the direct elections by universal suffrage and had to 
be seen as that part of the EC structure which best reflected concerns as to 
"effective political democracy". There were significant areas in which EC activity 
had a direct impact on Gibraltar and the Parliament was sufficiently involved in 
specific legislative processes as well as in the general democratic supervision of 
the activities of the EC to constitute part of the "legislature" of Gibraltar. 
Furthermore, there was no indication of "local requirements" which could limit the 
application of the Convention. While States enjoyed a wide margin of appreciation 
in the choice of electoral system, the applicant in this case had been completely 
denied any opportunity to express her opinion in the choice of the members of the 
European Parliament and the very essence of her right to vote had therefore been 
denied. 
Conclusion: violation (fifteen votes to two). 
In view of the above conclusion, the Court found unanimously that it was 
unnecessary to consider the applicant's complaint under Article 14 of the 
Convention taken together with Article 3 of Protocol No. I. 
Article 41: The applicant did not claim any damages. The Court made an award in 
respect of costs and expenses. 

Case-law cited by the Court 

Xv. Austria, application no. 7008/75, decision of the Commission of 12 July 1976, 
Decisions and Reports 6 
Tyrer v. the United Kingdom, judgment of 25 April 1978, Series A no. 26 
Mathieu-Mahin and Clerfayt v. Belgium, judgment of 2 March 1987, Series A 
no. 113 
Loizidou v. Turkey (preliminary objections), judgment of 23 March 1995, Series A 
no. 310 
Jan Tirnke v. Germany, application no. 27311/95, decision of the Commission of 
11 September 1995, Decisions and Reports 82-A 
United Communist Party of Turkey and Others v. Turkey, judgment of 30 January 
1998, Reports of Judgments and Decisions 1998-I 
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In the case of Matthews v. the United Kingdom, 
The European Court of Human Rights, sitting, in accordance with 

Article 27 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention"), as amended by Proto
col No. 11 1

, and the relevant provisions of the Rules of Court2
, as a Grand 

Chamber composed of the following judges: 
Mr L. WILDHABER, President, 
Mrs E. PALM, 
Mr L.FERRARIBRAVO, 
Mr GAUKUR JbRUNDSSON, 
Mr G. RESS, 
Mr I. CABRAL BARRETO 
Mr J.-P. COSTA, 
Mr W. FUHRMANN, 
Mr K. JUNGWIERT, 
Mr M. FISCHBACH, 
Mrs N. VAJIC, 
Mr J. HEDIGAN, 
Mrs w. THOMASSEN, 
Mrs M. TSATSA-NIKOLOVSKA, 
Mr T. P ANTiRU, 
Mr K. TRAJA, 
Sir John FREELAND, ad hoe judge, 

and also of Mrs M. DE BoER-BUQUICCHIO, Deputy Registrar, 
Having deliberated in private on 19 November 1998 and 20 and 

21 January 1999, 
Delivers the following judgment, which was adopted on the last

mentioned date: 

PROCEDURE 

1. The case was referred to the Court, as established under former 
Article 19 of the Convention3

, by the European Commission of Human 
Rights ("the Commission") on 26 January 1998, within the three-month 
period laid down by former Articles 32 § 1 and 47 of the Convention. It 
originated in an application (no. 24833/94) against the United Kingdom of 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on I November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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Great Britain and Northern Ireland lodged with the Commission under 
former Article 25 by Ms Denise Matthews on 18 April 1994. 

The Commission's request referred to former Articles 44 and 48 and to 
the declaration whereby the United Kingdom recognised the compulsory 
jurisdiction of the Court (former Article 46). The object of the request was 
to obtain a decision as to whether the facts of the case disclosed a breach by 
the respondent State of its obligations under Article 3 of Protocol No. 1, 
taken alone or together with Article 14 of the Convention. 

2. In response to the enquiry made in accordance with Rule 33 § 3 (d) of 
former Rules of Court A 1, the applicant stated that she wished to take part in 
the proceedings and designated the lawyer who would represent her (former 
Rule 30). 

3. As President of the Chamber which had originally been constituted 
(former Article 43 of the Convention and former Rule 21) in order to deal, 
in particular, with procedural matters that might arise before the entry into 
force of Protocol No. 11, Mr R. Bernhardt, the President of the Court at the 
time, acting through the Registrar, consulted the Agent of the United 
Kingdom Government ("the Government"), the applicant's lawyer and the 
Delegate of the Commission on the organisation of the written procedure. 
Pursuant to the order made in consequence, the Registrar received the 
applicant's and the Government's memorials on 20 and 25 August 1998 
respectively. 

4. After the entry into force of Protocol No. 11 on I November 1998 
and in accordance with the provisions of Article 5 § 5 thereof, the case was 
referred to the Grand Chamber of the Court. The Grand Chamber included ex 
officio Sir Nicolas Bratza, the judge elected in respect of the United Kingdom 
(Article 27 § 2 of the Convention and Rule 24 § 4 of the Rules of Court), 
Mr L. Wildhaber, the President of the Court, Mrs E. Palm, Vice-President of 
the Court, and Mr G. Ress, Mr 1.-P. Costa and Mr M. Fischbach, Vice
Presidents of Sections (Article 27 § 3 of the Convention and Rule 24 §§ 3 
and 5 (a)). The other members appointed to complete the Grand Chamber 
were Mr L. Ferrari Bravo, Mr Gaukur JOrundsson, Mr I. Cabral Barreto, 
Mr W. Fuhrmann, Mr K. Jungwiert, Mrs N. Vajic, Mr J. Hedigan, 
Mrs W. Thomassen, Mrs M. Tsatsa-Nikolovska, Mr T. Pantlru and 
Mr K. Traja (Rule 24 § 3 and Rule JOO § 4). Subsequently Sir Nicolas 
Bratza, who had taken part in the Commission's examination of the case, 
withdrew from sitting in the Grand Chamber (Rule 28). The Government 

l. Note by the Registry. Rules of Court A applied to all cases referred to the Court before 
the entry into force of Protocol No. 9 ( l October 1994) and from then until 31 October 
1998 only to cases concerning States not bound by that Protocol. 
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accordingly appointed Sir John Freeland to sit as an ad hoe judge (Article 27 
§ 2 of the Convention and Rule 29 § 1 ). 

5. At the Court's invitation (Rule 99), the Commission delegated one of 
its members, Mr J.-C. Soyer, to take part in the proceedings before the 
Grand Chamber. 

6. In accordance with the President's decision, a hearing took place in 
public in the Human Rights Building, Strasbourg, on 19 November 1998. 

There appeared before the Court: 

(a) for the Government 
Mr M. EATO , Foreign and Commonwealth Office, 
Mr D. ANDERSON, Barrister-at-Law, 
Ms D. COLLINS, Cabinet Office Legal Advisers, 
Ms C. POWER, Foreign and Commonwealth Office, 

(b) for the applicant 
Mr M. LLAMAS, Barrister-at-Law, 
Mr L. BAGLIETTO, Barrister, 
Mr F. PICARDO, Barrister, 
Mr R. BE ZAQUEN, Legislation Support Unit, Gibraltar, 

Agent, 
Counsel, 

Advisers; 

Counsel, 
Adviser; 

(c) for the Commission 
Mr J.-C. SOYER, 
Ms M.-T. SCHOEPFER, 

Delegate, 
Secretary to the Commission. 

The Court heard addresses by Mr Soyer, Mr Llamas and Mr Anderson. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

7. On 12 April 1994 the applicant applied to the Electoral Registration 
Officer for Gibraltar to be regi stered as a voter at the elections to the 
European Parliament. The Electoral Registration Officer repli ed on 25 April 
1994: 

"The provisions of Annex II of the EC Act on Direct Elections of 1976 li mit the 
franchise for European parliamentary elections to the United Kingdom [see 
paragraph 18 below] . This Act was agreed by all member States and has treaty sta tus. 
This means that Gibra lta r will not be included in the fran chise for the European 
parliamentary elections ." 
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II. RELEVANT LAW IN GIBRALTAR 

A. Gibraltar and the United Kingdom 

8. Gibraltar is a dependent territory of the United Kingdom. It forms part 
of Her Majesty the Queen's Dominions, but not part of the United 
Kingdom. The United Kingdom parliament has the ultimate authority to 
legislate for Gibraltar, but in practice exercises it rarely. 

9. Executive authority in Gibraltar is vested in the Governor, who is the 
Queen's representative. Pursuant to a dispatch of 23 May 1969, certain 
"defined domestic matters" are allocated to the locally elected Chief 
Minister and his Ministers; other matters (external affairs, defence and 
internal security) are not "defined" and the Governor thus retains 
responsibility for them. 

10. The Chief Minister and the Government of Gibraltar are respon
sible to the Gibraltar electorate via general elections to the House of 
Assembly. The House of Assembly is the domestic legislature in Gibraltar. 
It has the right to make laws for Gibraltar on "defined domestic matters", 
subject to, inter alia, a power in the Governor to refuse to assent to 
legislation. 

B. Gibraltar and the European Community 

11. The Treaty Establishing the European Community ("the EC Treaty") 
applies to Gibraltar by virtue of its Article 227(4), which provides that it 
applies to the European territories for whose external relations a member 
State is responsible. The United Kingdom acceded to the precursor to the 
EC Treaty, the Treaty Establishing the European Economic Community of 
25 March 1957 ("the EEC Treaty"), by a Treaty of Accession of 22 January 
1972. 

12. Gibraltar is excluded from certain parts of the EC Treaty by virtue of 
the Treaty of Accession. In particular, Gibraltar does not form part of the 
customs territory of the Community, with the result that the provisions on 
free movement of goods do not apply; it is treated as a third country for the 
purposes of the common commercial policy; it is excluded from the 
common market in agriculture and trade in agricultural products and from 
the Community rules on value-added tax and other turnover taxes, and it 
makes no contribution to the Community budget. European Community 
("EC") legislation concerning, inter alia, such matters as free movement of 
persons, services and capital, health, the environment and consumer 
protection applies in Gibraltar. 

13. Relevant EC legislation becomes part of Gibraltar law in the same 
way as in other parts of the Union: regulations are directly applicable, and 
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directives and other legal acts of the EC which call for domestic legislation 
are transposed by domestic primary or secondary legislation. 

14. Although Gibraltar is not part of the United Kingdom in domestic 
terms, by virtue of a declaration made by the United Kingdom government 
at the time of the entry into force of the British Nationality Act 1981, the 
term "nationals" and derivatives used in the EC Treaty are to be understood 
as referring, inter alia, to British citizens and to British Dependent 
Territories citizens who acquire their citizenship from a connection with 
Gibraltar. 

C. The European Community and the European Parliament 

15. The powers of the European Community are divided amongst the 
institutions set up by the EC Treaty, including the European Parliament, the 
Council, the Commission ("the European Commission") and the Court of 
Justice. 

16. Before 1 November 1993, the date of the entry into force of the 
Maastricht Treaty on European Union of 7 February 1992 ("the Maastricht 
Treaty"), Article 137 of the EEC Treaty referred to the "advisory and 
supervisory powers" of the European Parliament. Since I November 1993, 
the words "advisory and supervi sory powers" have been removed and the 
role of the European Parliament has been expressed by Article 137 to be to 
"exercise the powers conferred upon it by [the] Treaty". The principal 
powers of the European Parliament under the EC Treaty may now be 
summarised as follows : 

Article l 38b provides that the European Parliament shall "pa1ticipate in 
the process leading up to the adoption of Community acts by exercising its 
powers under the procedures laid down in Articles l 89b and I 89c and by 
giving its assent or delivering advisory opinions". Further, the second 
paragraph of Article 138b empowers the European Parliament to request the 
European Commission to submit any appropriate proposal on matters on 
which it considers that a Community act is required for the purpose of 
implementing the Treaty. 

The reference in the first paragraph of Article 138b to "assent" refers 
to a procedure whereby the EC Treaty (for example, in Articles 8a(2) 
and 130d) provides for adoption of provisions by the Council on a 
proposal from the European Comrnission and after obtaining the assent 
of the European Parliament. The procedure is called the "assent pro
cedure". 

Article 144 provides for a motion of censure by the European Parliament 
over the European Commission whereby if a motion is carried by a two
thirds majority, representing a majority of the members, the members of the 
European Commission are required to resign as a body. 
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Article 158 provides that the European Parliament is to be consulted 
before the President of the European Commission is nominated, and the 
members of the European Commission, once nominated, are subject as a 
body to a vote of approval by the European Parliament. 

The first paragraph of Article 189 provides: 

"In order to carry out their task and in accordance with the provisions of this Treaty, 
the European Parliament acting jointly with the Council, the Council and the 
Commission shall make regulations and issue directives, take decisions, make 
recommendations or deliver opinions." 

Article l 89b provides: 

"I. Where reference is made in the Treaty to this Article for the adoption of an act, 
the following procedure111 shall apply. 

2. The Commission shall submit a proposal to the European Parliament and the 
Council. 

The Council, acting by a qualified majority after obtaining the opinion of the 
European Parliament, shall adopt a common position. The common position shall be 
communicated to the European Parliament. The Council shall inform the European 
Parliament fully of the reasons which led it to adopt its common position. The 
Commission shall inform the European Parliament fully of its position. 

If, within three months of such communication, the European Parliament: 

(a) approves the common position. the Council shall definitively adopt the act in 
question in accordance with that common position; 

(b) has not taken a decision. the Council shall adopt the act in question in 
accordance with its common position; 

(c) indicates, by an absolute majority of its component Members. that it intends to 
reject the common position. it shall immediately inform the Council. The Council may 
convene a meeting of the Conciliation Committee referred to in paragraph 4 to explain 
further its position. The European Parliament shall thereafter either confirm. by an 
absolute majority of its component Members, its rejection of the common position, in 
which event the proposed act shall be deemed not to have been adopted, or propose 
amendments in accordance with subparagraph (d) of this paragraph; 

(d) proposes amendments to the common position by an absolute majority of its 
component Members, the amended text shall be forwarded to the Council and to the 
Commission which shall deliver an opinion on those amendments. 

3. If. within three months of the matter being referred to it. the Council, acting hy a 
qualified majority. approves all the amendments of the European Parliament, it shall 

1. This procedure is required to be used, inter a/ia, in connection with Article 49 of the EC 
Treaty (measures for the free movement of workers). Article 54(2) (programme in 
connection with freedom of establishment), Article 57(2) (mutual recognition of diplomas 
in connection with the right of establishment), Article 66 (mutual recognition of diplomas 
in connection with the freedom to provide services), Article 1 OOa( I) (approximation of 
provisions in connection with the internal market) and Article I 30s(3) (action programmes 
in connection with the environment). 
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amend its common position accordingly and adopt the act in question; however, the 
Council shall act unanimously on the amendments on which the Commission has 
delivered a negative opinion. If the Council does not approve the act in question, the 
President of the Council, in agreement with the President of the European Parliament, 
shall forthwith convene a meeting of the Conciliation Committee. 

4. The Conciliation Committee, which shall be composed of the members of the 
Council or their representatives and an equal number of representatives of the European 
Parliament, shall have the task of reaching agreement on a joint text, by a qualified 
majority of the members of the Council or their representatives and by a majority of the 
representatives of the European Parliament. The Commission shall take part in the 
Conciliation Committee's proceedings and shall take all the necessary initiatives with a 
view to reconciling the positions of the European Parliament and the Council. 

5. If, within six weeks of its being convened. the Conciliation Committee approves 
a joint text, the European Parliament. acting by an absolute majority of the votes cast, 
and the Council, acting by a qualified majority, shall have a period of six weeks from 
that approval in which to adopt the act in question in accordance with the joint text. If 
one of the two institutions fails to approve the proposed act, it shall be deemed not to 
have been adopted. 

6. Where the Conciliation Committee does not approve a joint text. the proposed 
act shall be deemed not to have been adopted unless the Council, acting by a qualified 
majority within six weeks of expiry of the period granted to the Conciliation 
Committee, confirms the common position to which it agreed before the conciliation 
procedure was initiated, possibly with amendments proposed by the European 
Parliament. In this case. the act in question shall be finally adopted unless the 
European Parliament, within six weeks of the date of confirmation by the Council, 
rejects the text by an absolute majority of its component Members. in which case the 
proposed act shall be deemed not to have been adopted. 

7. The periods of three months and six weeks referred to in this Article may be 
extended by a maximum of one month and two weeks respectively by common accord 
of the European Parliament and the Council. The period of three months referred to in 
paragraph 2 shall be automatically extended by two months where paragraph 2(c) 
applies. 

8. The scope of the procedure under this Article may he widened. in accordance with 
the procedure provided for in Article N(2) of the Treaty on European Union, on the basis 
of a report to be submitted to the Council by the Commission by 1996 at the latest." 

Article I 89c provides: 

"Where reference is made in this Treaty to this Alticle for the adoption of an act, the 
following procedure111shall apply: 

(a) The Council, acting by a qualified majority on a proposal from the Commission 
and after obtaining the opinion of the European Parliament, shall adopt a common 
position. 

I. This procedure is required to be used. inter alia. in connection with Article 6 (rules to 
prohibit discrimination on grounds of nationality), Article 75( l) (transport policy) 
Article l l 8a (social policy) and Articles l 301-l 30k (framework programmes in connection 
with the environment). 
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(b) The Council's common pos1t1on shall be communicated to the European 
Parliament. The Council and the Commission shall inform the European Parliament 
fully of the reasons which led the Council to adopt its common position and also of the 
Commission's position. 

If, within three months of such communication, the European Parliament approves 
this common position or has not taken a decision within that period, the Council shall 
definitively adopt the act in question in accordance with the common position. 

(c) The European Parliament may, within the period of three months referred to in 
point (b), by an absolute majority of its component Members, propose amendments to 
the Council's common position. The European Parliament may also, by the same 
majority, reject the Council's common position. The result of the proceedings shall be 
transmitted to the Council and the Commission. 

If the European Parliament has rejected the Council's common position, unanimity 
shall be required for the Council to act on a second reading. 

(d) The Commission shall, within a period of one month, re-examine the proposal 
on the basis of which the Council adopted its common position, by taking into account 
the amendments proposed by the European Parliament. 

The Commission shall forward to the Council, at the same time as its re-examined 
proposal, the amendments of the European Parliament which it has not accepted, and 
shall express its opinion on them. The Council may adopt these amendments 
unanimously. 

(e) The Council, acting by a qualified majority, shall adopt the proposal as re
examined by the Commission. 

Unanimity shall be required for the Council to amend the proposal as re-examined 
by the Commission. 

(t) In the cases referred to in points (c), (d) and (e), the Council shall be required to 
act within a period of three months. If no decision is taken within this period, the 
Commission proposal shall be deemed not to have been adopted. 

(g) The periods referred to in points (b) and (t) may be extended by a maximum of 
one month by common accord between the Council and the European Parliament." 

Article 203 makes provision for the budget of the Community. In 
particular, after the procedure for making modifications and amend
ments to the draft budget, it is open to the European Parliament to 
reject the draft budget and to ask for a new budget to be submitted 
(Article 203(8)). 

Article 206 provides for parliamentary involvement in the process of 
discharging the European Commission in respect of the implementation of 
the budget. In particular, the European Parliament may ask to hear the 
European Commission give evidence on the execution of expenditure, and 
the European Commission is required to submit information to the 
European Parliament if so requested. Further, the European Commission is 
required to take all appropriate steps to act on the observations of the 
European Parliament in this connection. 
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D. Elections and the European Parliament 

17. Article 138(3) of the EEC Treaty provided, in 1976, that the 
European Parliament was to draw up proposals for elections. The Council 
was required to "lay down the appropriate provisions, which it [was to] 
recommend to Member States for adoption in accordance with their 
respective constitutional requirements". Identical provision was made in the 
European Coal and Steel Community Treaty and the European Atomic 
Energy Community Treaty. 

18. In accordance with Article 138(3), Council Decision 761787 ("the 
Council Decision"), signed by the President of the Council of the European 
Communities and the then member States' foreign ministers, laid down such 
provisions. The specific provisions were set out in an Act Concerning the 
Election of the Representatives of the European Parliament by Direct 
Universal Suffrage of 20 September 1976 ("the 1976 Act"), signed by the 
respective foreign ministers, which was attached to the Council Decision. 
Article 15 of the 1976 Act provides that "Annexes I to III shall form an 
integral part of this Act". Annex II to the 1976 Act states that "'The United 
Kingdom will apply the provisions of this Act only in respect of the United 
Kingdom". 

E. The application of the Convention to Gibraltar 

19. By a declaration dated 23 October 1953, the United Kingdom, 
pursuant to former Article 63 of the Convention, extended the Convention 
to Gibraltar. Protocol No. I applies to Gibraltar by virtue of a declaration 
made under Article 4 of Protocol No. I on 25 February 1988. 

PROCEEDINGS BEFORE THE COMMISSION 

20. Ms Matthews applied to the Commission on 18 April 1994. She 
alleged a violation of Article 3 of Protocol No. 1, taken alone or in 
conjunction with Article 14 of the Convention. 

21. The Commission declared the application (no. 24833/94) admissible 
on 16 April 1996. In its report of 29 October 1997 (former Article 31 of the 
Convention), it expressed the opinion that there had been no violation of 
Article 3 of Protocol No. I (eleven votes to six) and that there had been no 
violation of Article 14 of the Convention (twelve votes to five). The full text 
of the Commission's opinion and of the five separate opinions contained in 
the report is reproduced as an annex to this judgment. 
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FINAL SUBMISSIONS TO THE COURT 

22. The Government asked the Court to find that there had been no 
violation of the Convention. 

23. The applicant, for her part, asked the Court to find a breach of her 
rights under Article 3 of Protocol No. 1, taken alone or in conjunction with 
Article 14 of the Convention. She also claimed an award of costs. 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 3 OF PROTOCOL No. 1 

24. The applicant alleged a breach of Article 3 of Protocol No. 1, which 
provides: 

'"The High Contracting Parties undertake to hold free elections at reasonable 
intervals by secret ballot, under conditions which will ensure the free expression of the 
opinion of the people in the choice of the legislature." 

25. The Government maintained that, for three main reasons, Article 3 
of Protocol No. 1 was not applicable to the facts of the present case or, in 
the alternative, that there had been no violation of that provision. 

A. Whether the United Kingdom can be held responsible under the 
Convention for the lack of elections to the European Parliament 
in Gibraltar 

26. According to the Government, the applicant's real objection was to 
Council Decision 76/787 and to the 1976 Act concerning elections to the 
European Parliament (see paragraph 18 above). That Act, which had the 
status of a treaty, was adopted in the Community framework and could not 
be revoked or varied unilaterally by the United Kingdom. The Government 
underlined that the European Commission of Human Rights had refused on 
a number of occasions to subject measures falling within the Community 
legal order to scrutiny under the Convention. Whilst they accepted that there 
might be circumstances in which a Contracting Party might infringe its 
obligations under the Convention by entering into treaty obligations which 
were incompatible with the Convention, they considered that in the present 
case, which concerned texts adopted in the framework of the European 
Community, the position was not the same. Thus, acts adopted by the 
Community or consequent to its requirements could not be imputed to the 
member States, together or individually, particularly when those acts 
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concerned elections to a constitutional organ of the Community itself. At 
the hearing, the Government suggested that to engage the responsibility of 
any State under the Convention, that State must have a power of effective 
control over the act complained of. In the case of the provisions relating to 
the elections to the European Parliament, the United Kingdom Government 
had no such control. 

27. The applicant disagreed. For her, the Council Decision and 1976 Act 
constituted an international treaty, rather than an act of an institution whose 
decisions were not subject to Convention review. She thus considered that 
the Government remained responsible under the Convention for the effects 
of the Council Decision and 1976 Act. In the alternative - that is, if the 
Council Decision and 1976 Act were to be interpreted as involving a 
transfer of powers to the Community organs - the applicant argued, by 
reference to Commission case-law, that in the absence of any equivalent 
protection of her rights under Article 3 of Protocol No. 1, the Government 
in any event retained responsibility under the Convention. 

28. The majority of the Commission took no stand on the point, although 
it was referred to in concurring and dissenting opinions. 

29. Article 1 of the Convention requires the High Contracting Parties 
to "secure to everyone within their jurisdiction the rights and freedoms 
defined in ... [the] Convention". Article 1 makes no distinction as to the 
type of rule or measure concerned, and does not exclude any part of the 
member States' "jurisdiction" from scrutiny under the Convention (see the 
United Communist Party of Turkey and Others v. Turkey judgment of 
30 January 1998, Reports of Judgments and Decisions 1998-I, pp. 17-18, 
§ 29). 

30. The Court notes that the parties do not dispute that Article 3 of 
Protocol No. 1 applies in Gibraltar. It recalls that the Convention was 
extended to the territory of Gibraltar by the United Kingdom's declaration 
of 23 October 1953 (see paragraph 19 above), and Protocol No. I has been 
applicable in Gibraltar since 25 February 1988. There is therefore clearly 
territorial 'jurisdiction" within the meaning of Article I of the Convention. 

31. The Court must nevertheless consider whether, notwithstanding the 
nature of the elections to the European Parliament as an organ of the EC, the 
United Kingdom can be held responsible under Article I of the Convention 
for the absence of elections to the European Parliament in Gibraltar, that is, 
whether the United Kingdom is required to "secure" elections to the 
European Parliament notwithstanding the Community character of those 
elections. 

32. The Court observes that acts of the EC as such cannot be challenged 
before the Court because the EC is not a Contracting Party. The Convention 
does not exclude the transfer of competences to international organisations 
provided that Convention rights continue to be "secured". Member States' 
responsibility therefore continues even after such a transfer. 
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33. In the present case, the alleged violation of the Convention 
flows from an annex to the 1976 Act, entered into by the United King
dom, together with the extension to the European Parliament's 
competences brought about by the Maastricht Treaty. The Council 
Decision and the 1976 Act (see paragraph 18 above), and the Maastricht 
Treaty, with its changes to the EEC Treaty, all constituted international 
instruments which were freely entered into by the United Kingdom. 
Indeed, the 1976 Act cannot be challenged before the European Court 
of Justice for the very reason that it is not a "normal" act of the 
Community, but is a treaty within the Community legal order. The 
Maastricht Treaty, too, is not an act of the Community, but a treaty by 
which a revision of the EEC Treaty was brought about. The United 
Kingdom, together with all the other parties to the Maastricht Treaty, 
is responsible ratione materiae under Article I of the Convention and, 
in particular, under Article 3 of Protocol No. I, for the consequences of 
that Treaty. 

34. In determining to what extent the United Kingdom is responsible 
for "securing" the rights in Article 3 of Protocol No. I in respect of 
elections to the European Parliament in Gibraltar, the Court recalls that the 
Convention is intended to guarantee rights that are not theoretical or 
illusory, but practical and effective (see, for example, the above
mentioned United Communist Party of Turkey and Others judgment, 
pp. 18-19, § 33). It is uncontested that legislation emanating from the 
legislative process of the European Community affects the population of 
Gibraltar in the same way as legislation which enters the domestic legal 
order exclusively via the House of Assembly. To this extent, there is no 
difference between European and domestic legislation, and no reason why 
the United Kingdom should not be required to "secure" the rights in 
Article 3 of Protocol No. 1 in respect of European legislation, in the same 
way as those rights are required to be "secured" in respect of purely 
domestic legislation. In pa1ticular, the suggestion that the United Kingdom 
may not have effective control over the state of affairs complained of 
cannot affect the position, as the United Kingdom's responsibility derives 
from its having entered into treaty commitments subsequent to the 
applicability of Article 3 of Protocol No. I to Gibraltar, namely the 
Maastricht Treaty taken together with its obligations under the Council 
Decision and the 1976 Act. Further, the Court notes that on acceding to the 
EC Treaty, the United Kingdom chose, by virtue of Article 227(4) of the 
Treaty, to have substantial areas of EC legislation applied to Gibraltar (see 
paragraphs 11 to 14 above). 

35. It follows that the United Kingdom is responsible under Article 1 of 
the Convention for securing the rights guaranteed by Article 3 of 
Protocol No. I in Gibraltar regardless of whether the elections were purely 
domestic or European. 
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B. Whether Article 3 of Protocol No. 1 is applicable to an organ such 
as the European Parliament 

36. The Government claimed that the undertaking in Article 3 of Protocol 
No. l was necessarily limited to matters falling within the power of the 
parties to the Convention, that is, sovereign States. They submitted that the 
"legislature" in Gibraltar was the House of Assembly, and that it was to that 
body that Article 3 of Protocol No. 1 applied in the context of Gibraltar. For 
the Government, there was no basis upon which the Convention could place 
obligations on Contracting Parties in relation to elections for the parliament of 
a distinct, supranational organisation, and they contended that this was 
particularly so when the member States of the European Community had 
limited their own sovereignty in respect of it and when both the European 
PaJliament itself and its basic electoral procedures were provided for under its 
own legal system, rather than the legal systems of its member States. 

37. The applicant refetTed to previous decisions of the European 
ColTIJnission of Human Rights in which complaints concerning the 
European Parliament were dealt with on the merits, so that the Commission 
in effect assumed that Article 3 of Protocol No. I applied to elections to the 
European Parliament (see, for example, Lindsay v. the United Kingdom, 
application no. 8364/78 , decision of 8 March 1979, Decisions and Reports 
(DR) 15 , p. 247, and Tete v. France, application no. 11123/84, decision of 
9 December 1987, DR 54, p. 52). She agreed with the dissenting members 
of the ColTIJnission who did not accept that because the European 
Parliament did not exist when Protocol No. l was drafted, it necessaril y fell 
outside the ambit of Article 3 of that Protocol. 

38 . The majority of the ColTIJnission based its reasoning on thi s 
jurisdictional point. It considered that "to hold Article 3 of Protocol No. 1 to 
be applicable to supranational representative organs would be to extend the 
scope of Article 3 beyond what was intended by the drafters of the 
Convention and beyond the object and purpose of the provis ion .... [T]he 
role of Article 3 is to ensure that elections take place at regular intervals to 
the national or local legislative assembl y, that is, in the case of Gibraltar, to 
the House of Assembly" (see paragraph 63 of the Commission's report). 

39. That the Convention is a living instrument which must be interpreted 
in the light of present-day conditions is firmly rooted in the Court ' s case
law (see, inter alia, the Loizidou v. Turkey judgment of 23 March 1995 
(preliminary objections), Series A no. 310, pp. 26-27, § 71 , with further 
reference). The mere fact that a body was not envisaged by the drafters of 
the Convention cannot prevent that body from falling within the scope of 
the Convention. To the extent that Contracting States organise common 
constitutional or parliamentary structures by international treaties, the Court 
must take these mutually agreed structural changes into account in 
interpreting the Convention and its Protocols. 
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The question remains whether an organ such as the European Parliament 
nevertheless falls outside the ambit of Article 3 of Protocol No. 1. 

40. The Court recalls that the word "legislature" in Article 3 of 
Protocol No. 1 does not necessarily mean the national parliament: the word 
has to be interpreted in the light of the constitutional structure of the State in 
question. In the case of Mathieu-Mohin and Clerfayt v. Belgium, the 1980 
constitutional reform had vested in the Flemish Council sufficient compe
tence and powers to make it, alongside the French Community Council and 
the Walloon Regional Council, a constituent part of the Belgian "legisla
ture", in addition to the House of Representatives and the Senate (see the 
Mathieu-Mohin and Clerfayt v. Belgium judgment of 2 March 1987, Series 
A no. 113, p. 23, § 53; see also the Commission's decisions on the applica
tion of Article 3 of Protocol No. I to regional parliaments in Austria (appli
cation no.7008/75, decision of 12 July 1976, DR 6, p.120) and in Germany 
(application no. 27311/95, decision of 11September1995, DR 82-A, p. 158)). 

41. According to the case-law of the European Court of Justice, it is an 
inherent aspect of EC law that such law sits alongside, and indeed has 
precedence over, domestic law (see, for example, Costa v. ENEL, 6/64 
[ 1964] ECR 585, and Amministrazione delle Finanze dello Stato v. 
Simmenthal SpA, !06177 [ 1978] ECR 629). In this regard, Gibraltar is in 
the same position as other parts of the European Union. 

42. The Court reiterates that Article 3 of Protocol No. I enshrines a 
characteristic of an effective political democracy (see the above-mentioned 
Mathieu-Mohin and Clerfaytjudgment, p. 22, § 47, and the above-mentioned 
United Communist Party of Turkey and Others judgment, pp. 21-22, § 45). 
In the present case, there has been no submission that there exist alternative 
means of providing for electoral representation of the population of Gibraltar 
in the European Parliament, and the Court finds no indication of any. 

43. The Court thus considers that to accept the Government's contention 
that the sphere of activities of the European Parliament falls outside the 
scope of Article 3 of Protocol No. 1 would risk undermining one of the 
fundamental tools by which "effective political democracy" can be 
maintained. 

44. It follows that no reason has been made out which could justify 
excluding the European Parliament from the ambit of the elections referred 
to in Article 3 of Protocol No. I on the ground that it is a supranational, 
rather than a purely domestic, representative organ. 

C. Whether the European Parliament, at the relevant time, had the 
characteristics of a "legislature" in Gibraltar 

45. The Government contended that the European Parliament continued 
to lack both of the most fundamental attributes of a legislature: the power to 
initiate legislation and the power to adopt it. They were of the opinion that 
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the only change to the powers and functions of the European Parliament 
since the Commission last considered the issue in the above-mentioned Tete 
decision (see paragraph 37 above) - the procedure under Article I 89b of the 
EC Treaty - offered less than even a power of co-decision with the Council, 
and in any event applied only to a tiny proportion of the Community's 
legislative output. 

46. The applicant took as her starting-point in this respect that the 
European Commission of Human Rights had found that the entry into 
force of the Single European Act in 1986 did not furnish the European 
Parliament with the necessary powers and functions for it to be considered 
as a "legislature" (see the above-mentioned Tete decision). She contended 
that the Maastricht Treaty increased those powers to such an extent that 
the European Parliament was now transformed from a mere advisory and 
supervisory organ to a body which assumed, or assumed at least in 
part, the powers and functions of legislative bodies within the meaning 
of Article 3 of Protocol No. 1. The High Contracting Parties had 
undertaken to hold free elections at reasonable intervals by secret ballot, 
under conditions which would ensure the free expression of the opinion 
of the people in the choice of the legislature. She described the powers 
of the European Parliament not solely in terms of the new matters 
added by the Maastricht Treaty, but also by reference to its pre-existing 
powers, in particular those which were added by the Single European Act 
in 1986. 

47. The Commission did not examine this point, as it found Article 3 not 
to be applicable to supranational representative organs. 

48. In determining whether the European Parliament falls to be 
considered as the "legislature", or part of it, in Gibraltar for the purposes of 
Article 3 of Protocol No. I, the Court must bear in mind the sui generis 
nature of the European Community, which does not follow in every respect 
the pattern common in many States of a more or less strict division of 
powers between the executive and the legislature. Rather, the legislative 
process in the EC involves the participation of the European Parliament, the 
Council and the European Commission. 

49. The Court must ensure that "effective political democracy" is 
properly served in the territories to which the Convention applies, and in 
this context, it must have regard not solely to the strictly legislative powers 
which a body has, but also to that body's role in the overall legislative 
process. 

50. Since the Maastricht Treaty, the European Parliament's powers are 
no longer expressed to be "advisory and supervisory". The removal of these 
words must be taken as an indication that the European Parliament has 
moved away from being a purely consultative body, and has moved towards 
being a body with a decisive role to play in the legislative process of the 
European Community. The amendment to Article 137 of the EC Treaty 
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cannot, however, be taken as any more than an indication as to the 
intentions of the drafters of the Maastricht Treaty. Only on examination of 
the European Parliament's actual powers in the context of the European 
Community legislative process as a whole can the Court determine whether 
the European Parliament acts as the "legislature", or part of it, in Gibraltar. 

51. The European Parliament's role in the Community legislative 
process depends on the issues concerned (see paragraphs 15-16 above). 

Where a regulation or directive is adopted by means of the consultation 
procedure (for example under Articles 99 or 100 of the EC Treaty) the 
European Parliament may, depending on the specific provision, have to be 
consulted. In such cases, the European Parliament's role is limited. Where 
the EC Treaty requires the procedure set out in Article l 89c to be used, the 
European Parliament's position on a matter can be overruled by a 
unanimous Council. Where the EC Treaty requires the Article l 89b 
procedure to be followed, however, it is not open to the Council to pass 
measures against the will of the European Parliament. Finally, where the so
called "assent procedure" is used (as refen-ed to in the first paragraph of 
Article l 38b of the EC Treaty), in relation to matters such as the accession 
of new member States and the conclusion of certain types of international 
agreements, the consent of the European Parliament is needed before a 
measure can be passed. 

In addition to this involvement in the passage of legislation, the 
European Parliament also has functions in relation to the appointment and 
removal of the European Commission. Thus, it has a power of censure over 
the European Commission, which can ultimately lead to the European 
Commission having to resign as a body (Article 144 ); its consent is 
necessary for the appointment of the European Commission (Alticle 158); 
its consent is necessary before the budget can be adopted (Article 203); and 
it gives a discharge to the European Commission in the implementation of 
the budget, and here has supervisory powers over the European Commission 
(Article 206). 

Further, whilst the European Parliament has no formal right to initiate 
legislation, it has the right to request the European Commission to submit 
proposals on matters on which it considers that a Community act is required 
(Article l 38b ). 

52. As to the context in which the European Parliament operates, the 
Court is of the view that the European Parliament represents the principal 
form of democratic, political accountability in the Community system. The 
Court considers that whatever its limitations, the European Parliament, 
which derives democratic legitimation from the direct elections by universal 
suffrage, must be seen as that part of the European Community structure 
which best reflects concerns as to "effective political democracy". 

53. Even when due allowance is made for the fact that Gibraltar is 
excluded from certain areas of Community activity (see paragraph 12 
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above), there remain significant areas where Community activity has a 
direct impact in Gibraltar. Further, as the applicant points out, measures 
taken under Article l 89b of the EC Treaty and which affect Gibraltar relate 
to important matters such as road safety, unfair contract terms and air 
pollution by emissions from motor vehicles and to all measures in relation 
to the completion of the internal market. 

54. The Court thus finds that the European Parliament is sufficiently 
involved in the specific legislative processes leading to the passage of 
legislation under Articles l 89b and l 89c of the EC Treaty, and is 
sufficiently involved in the general democratic supervision of the activities 
of the European Community, to constitute part of the "legislature" of 
Gibraltar for the purposes of Article 3 of Protocol No. I . 

D. The application of Article 56 of the Convention to the case 

55. Article 56 §§ 1and3 of the Convention provide as follows: 

"l. Any State may at the time of its ratification or at any time thereafter declare by 
notification addressed to the Secretary General of the Council of Europe that the ... 
Convention shall. subject to paragraph 4 of this Article. extend to all or any of the 
territories for whose international relations it is responsible. 

3. The provisions of [the] Convention shall be applied in such territories with due 
regard, however. to local requirements."" 

56. The Government noted, without relying formally on the point, that 
two members of the Commission had emphasised the constitutional position 
of Gibraltar as a dependent territory in the context of Article 56 (formerly 
Article 63) of the Convention. 

57. The applicant was of the view that the "local requirements" referred 
to in Article 56 § 3 of the Convention could not he interpreted so as to 
restrict the application of Article 3 of Protocol No. 1 in the case. 

58. The Commission, which found Article 3 not to be applicable on 
other grounds, did not consider this point. Two members of the 
Commission, in separate concurring opinions, both found that Article 56 of 
the Convention had a role to play in the case. 

59. The Court recalls that in the Tyrer v. the United Kingdom judgment 
(25 April 1978, Series A no. 26, pp. 18-19, § 38) it found that before the 
former Article 63 § 3 could apply, there would have to be "positive and 
conclusive proof of a requirement". Local requirements, if they refer to the 
specific legal status of a territory, must be of a compelling nature if they are 
to justify the application of Article 56 of the Convention. In the present 
case, the Government do not contend that the status of Gibraltar is such as 
to give rise to "local requirements" which could limit the application of the 
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Convention, and the Court finds no indication that there are any such 
requirements. 

E. Whether the absence of elections to the European Parliament in 
Gibraltar in 1994 was compatible with Article 3 of Protocol No. 1 

60. The Government submitted that, even if Article 3 of Protocol No. 1 
could be said to apply to the European Parliament, the absence of elections 
in Gibraltar in 1994 did not give rise to a violation of that provision but 
instead fell within the State's margin of appreciation. They pointed out that 
in the 1994 elections the United Kingdom had used a single-member 
constituency, "first-past-the-post" system. It would have distorted the 
electoral process to constitute Gibraltar as a separate constituency, since its 
population of approximately 30,000 was less than 5% of the average 
population per European Parliament seat in the United Kingdom. The 
alternative of redrawing constituency boundaries so as to include Gibraltar 
within a new or existing constituency was no more feasible, as Gibraltar did 
not form part of the United Kingdom and had no strong historical or other 
link with any particular United Kingdom constituency. 

61. The applicant submitted that she had been completely deprived of 
the right to vote in the 1994 elections. She stated that the protection of 
fundamental rights could not depend on whether or not there were attractive 
alternatives to the current system. 

62. The Commission, since it did not find Article 3 of Protocol No. 1 to 
be applicable, did not examine whether or not the absence of elections in 
Gibraltar was compatible with that provision. 

63. The Court recalls that the rights set out in A1ticle 3 of Protocol 
No. l are not absolute, but may be subject to limitations. The Contracting 
States enjoy a wide margin of appreciation in imposing conditions on the 
right to vote, but it is for the Court to determine in the last resmt whether 
the requirements of Protocol No. 1 have been complied with. It has to 
satisfy itself that the conditions do not curtail the right to vote to such an 
extent as to impair its very essence and deprive it of effectiveness; that 
they are imposed in pursuit of a legitimate aim; and that the means 
employed are not disproportionate. In particular, such conditions must not 
thwart "the free expression of the people in the choice of the legislature" 
(see the above-mentioned Mathieu-Mohin and Clerfayt judgment, p. 23, 
§ 52). 

64. The Court makes it clear at the outset that the choice of electoral 
system by which the free expression of the opinion of the people in the choice 
of the legislature is ensured - whether it be based on proportional 
representation , the "first-past-the-post" system or some other arrangement -
is a matter in which the State enjoys a wide margin of appreciation. However, 
in the present case the applicant, as a resident of Gibraltar, was completely 
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denied any opportunity to express her opinion in the choice of the members of 
the European Parliament. The position is not analogous to that of persons who 
are unable to take part in elections because they live outside the jurisdiction, 
as such individuals have weakened the link between themselves and the 
jurisdiction. In the present case, as the Court has found (see paragraph 34 
above), the legislation which emanates from the European Community forms 
part of the legislation in Gibraltar, and the applicant is directly affected by it. 

65. In the circumstances of the present case, the very essence of the 
applicant's right to vote, as guaranteed by Article 3 of Protocol No. 1, was 
denied. 

It follows that there has been a violation of that provision. 

II. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION 
TAKEN IN CONJUNCTION WITH ARTICLE 3 OF PROTO
COL No. I 

66. The applicant in addition alleged that, as a resident of Gibraltar, she 
had been the victim of discrimination contrary to Article 14 of the 
Convention, which provides: 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion , political or other opinion, national or social origin, association with a national 
minority, property, bi1th or other status." 

67. The Government did not address separately this complaint. 
68. In view of its above conclusion that there has been a violation of 

Article 3 of Protocol No. 1 taken alone, the Court does not consider it 
necessary to consider the complaint under Article 14 of the Convention. 

III. APPLICATION OF ARTICLE41 OF THE CONVENTION 

69. Under Article 41 of the Convention, 

"lf the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows on ly 
partial reparation to be made, the Court shall , if necessary, afford just satisfaction to 
the injured party." 

A. Costs and expenses 

70. The applicant did not claim any damages under Article 41, but she 
did claim costs and expenses before the Court totalling 760,000 French 
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francs (FRF) and 10,955 pounds sterling (GBP), made up as to FRF 760,000 
of her representative's fees and expenses (750 hours at FRF 1,000 per hour) 
and FRF 10,000 disbursements, and as to GBP 10,955 of fees and expenses 
incurred in instructing solicitors in Gibraltar. She also claimed FRF 6,976 
and GBP 1, 151.50 in respect of travel expenses. 

The Government considered that the total number of hours claimed by 
the applicant's main representative should be reduced by about half, and 
that the Gibraltar advisers' claims should not have amounted to more than 
one-third of the sums actually claimed. They also challenged some of the 
travel expenses. 

71. In the light of the criteria established in its case-law, the Court holds 
on an equitable basis that the applicant should be awarded the sum of 
GBP 45,000 from which should be deducted FRF 18,510 already paid by 
way of legal aid for fees and travel and subsistence expenses before the 
Court. 

B. Default interest 

72. According to the information available to the Court, the statutory 
rate of interest applicable in the United Kingdom at the date of adoption of 
the present judgment is 7 .5% per annum. 

FOR THESE REASONS, THE COURT 

1. Holds by fifteen votes to two that there has been a breach of Article 3 of 
Protocol No. 1; 

2. Holds unanimously that it is not necessary to consider the complaint 
under Article 14 of the Convention taken together with Article 3 of 
Protocol No. 1; 

3. Holds unanimously 
(a) that the respondent State is to pay the applicant, within three months, 
for costs and expenses, 45,000 (forty-five thousand) pounds sterling 
together with any value-added tax that may be chargeable, less 18,510 
(eighteen thousand five hundred and ten) French francs to be converted 
into pounds sterling at the rate applicable, on the date of delivery of the 
present judgment; 
(b) that simple interest at an annual rate of 7 .5% shall be payable from 
the expiry of the above-mentioned three months until settlement; 

4. Dismisses unanimously the remainder of the claim for just satisfaction. 
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Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 18 February 1999. 

Maud DE BOER-BUQUICCHIO 
Deputy Registrar 

Luzi us WILDHABER 
President 

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rules of Court, the joint dissenting opinion of Sir John Freeland and 
Mr Jungwiert is annexed to this judgment. 

L.W. 
M.B. 
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JOINT DISSENTING OPINION 
OF JUDGES Sir John FREELAND AND JUNGWIERT 

1. We voted against the finding of a breach of Article 3 of Proto
col No. I, essentially for the following reasons. 

2. In the first place, and as a general point. the view has throughout 
weighed heavily with us that a particular restraint should be required of the 
Court when it is invited, as it is here, to pronounce on acts of the European 
Community or consequent to its requirements, especially when those acts 
relate to a matter so intimately concerned with the operation of the 
Community as elections to one of its constitutional organs. 

3. Secondly, as to the interpretation to be given to Article 3 of 
Protocol No. I, we have considered that the view taken in the Commission, 
by the substantial majority of eleven votes to six, that "the role of Article 3 
is to ensure that elections take place at regular intervals to the national or 
local legislative assembly" has much to commend it. It is, as reference to the 
travaux preparatoires confirms, a view squarely within the intention of the 
drafters (who, it should be recalled, were working at a time when about half 
the countries of Europe - including some in Western Europe - were 
deprived of free elections). Further, by confining the ambit of the provision 
to bodies within the domestic area and excluding any supranational 
representative organ, it avoids the uncertainty and invidiousness involved in 
analysis by an outside body of the characteristics of such an organ, which as 
experience has shown are likely to be neither straightforward nor static. 

4. If, however. it is justifiable, on the familiar basis that "the Convention 
is a living instrument which must be interpreted in the light of present-day 
conditions", to include within the scope of Article 3 of Protocol No. 1 a 
body which was plainly not within the contemplation of the drafters, if only 
because no such body existed at the time, it becomes necessary to consider 
whether the body concerned is properly to be regarded as "the legislature" 
(emphasis supplied) within the meaning of the provision. That question may 
require, in tum, two others. First, is the body a legislature at all? And, 
secondly, if it is, is it the legislature for the State or territory in question - in 
this case, Gibraltar? 

5. As to the first of these questions, it is in our view intrinsic to the 
notion of a "legislature" that the body concerned should have the power to 
initiate legislation and to adopt it (subject, in the case of some national 
Constitutions, to the requirement of the assent of the head of State). If this 
power is lacking, the fact that the body may have other powers often 
exercisable by national legislatures (for example. powers in relation to 
censure of the executive or to the budget) is not enough to remedy the 
deficiency. The existence of such other powers may enhance the body's 
entitlement to be styled as a parliament and its role in promoting an 
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"effective political democracy". But the facts that it is so styled and has 
such a role are not to be regarded as requiring it to be treated as a 
"legislature" unless it has in itself the necessary legislative power. 

6. With the vestigial and for present purposes insignificant exception of 
its power under Article 95(3) of the European Coal and Steel Community 
Treaty, the European Parliament has no power to initiate and adopt 
legislation. Even in the case of the so-called co-decision procedure 
(Article l 89b) introduced by the Maastricht Treaty - a procedure to which 
much significance was attached on behalf of the applicant -, while the 
European Parliament has potential influence on the content of legislation 
and a power to block legislation to which it objects, it has neither the sole 
right to adopt legislation nor the power to force the Council to adopt 
legislation which the Council does not want. Nor does the procedure 
provide the Parliament with any opportunity to initiate legislation itself. 

7. Thus, even if, as paragraph 50 of the judgment says, the Maastricht 
Treaty's removal of the words "advisory and supervisory" to describe the 
powers of the European Parliament "must be taken as an indication that the 
European Parliament has moved away from being a purely consultative 
body, and has moved towards being a body with a decisive role to play in 
the legislative process of the European Community". as matters stand (and 
stood at the time of the 1994 elections) that Parliament has not in our view 
reached a stage where it can of itself properly be regarded as constituting a 
legislature. To borrow the words of Professor Dashwood in his inaugural 
address at the University of Cambridge in November 1995, "the Community 
has no legislature, but a legislative process in which the different political 
institutions have different parts to play". In fact, of the institutions of the 
Community it is the Council of Ministers which performs the functions 
most closely related to those of a legislature at national level. 

8. If it had become necessary to consider whether, on the hypothesis that it 
was in the true sense a legislature, the European Parliament qualified to be 
treated as "the legislature" for Gibraltar within the meaning of Article 3 of 
Protocol No. 1, so that Gibraltar elections were required to be held to it as 
well as to the local House of Assembly, we would have been influenced in 
the contrary direction by the exclusion of Gibraltar from substantial parts of 
the EC Treaty and the limited extent of the area<> of Community competence 
in which the Parliament has, in any event, a significant role (as it does not in 
the areas of foreign and security policy, justice and home affairs, the 
implementation of the common commercial policy or the negotiation of trade 
agreements with other States or international organisations; or in the field of 
economic and monetary union). We would have been similarly influenced by 
the small number of measures adopted under the Article l 89b procedure and 
applicable to Gibraltar. But. given the negative view which we have reached 
on the qualifications of the European Parliament to be regarded as a legisla
ture, there is no need for us to proceed to a conclusion on the further question. 
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9. We would add only that, to put it no higher, we see a certain 
incongruity in the branding of the United Kingdom as a violator of 
obligations under Article 3 of Protocol No. 1 when the exclusion from the 
franchise effected multilaterally by the 1976 Decision and Act - in 
particular, Annex II - was at that time wholly consistent with those 
obligations (because on no view could the Assembly, as it was then known, 
be regarded as a legislature); when at no subsequent time has it been 
possible for the United Kingdom unilaterally to secure the modification of 
the position so as to include Gibraltar within the franchise; and when such a 
modification would require the agreement of all the member States 
(including a member State in dispute with the United Kingdom about 
sovereignty over Gibraltar). 
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ANNEX 

OPINION OF THE EUROPEAN COMMISSION 
OF HUMAN RIGHTS' 

(as expressed in the Commission's report2 of 29 October 1997) 

[The Commission was composed as follows: 

Mr S. TR ECHSEL, President, 
Mr E. BUSUTTIL, 
Mr A. WEITZEL, 
Mr J.-C. SOYER, 
Mr H.G. SCHERMERS 
Mr F. MARTINEZ, 
Mr C.L. ROZAKJS, 
Mr L. LOUCAIDES, 
Mr J.-C. GEUS, 
Mr M.P. PELLONPAA, 
Mr M.A. NOWICKJ, 
Mr B. CONFORTI, 
Mr N. BRATZA, 
Mr J. MUCHA, 
Mr c. B!RSAN, 
Mr P. LOR ENZEN, 
Mr K. HERNDL, 

and Mr M. DE SALVIA, Secretary.] 

I . English original. 
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2. The opinion contains some references to previous paragraphs of the Commission's 
report. The full text of the report may be obtained from the Registry of the Court. 
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A. Complaint declared admissible 

24. The Commission has declared admissible the applicant's complaint 
concerning her inability to vote in elections to the European Parliament 
from Gibraltar. 

B. Points at issue 

25. Accordingly the points at issue in the present case are: 
- whether there has been a violation of Article 3 of Protocol No. I to the 

Convention, and 
- whether there has been a violation of Atticle 14 of the Convention, 

taken together with Article 3 of Protocol No. 1. 

C. As regards Article 3 of Protocol No. 1 to the Convention 

26. Article 3 of Protocol No. I provides as follows: 

"The High Contracting Parties undertake to hold free elections at reasonable inter
vals by secret ballot, under conditions which will ensure the free expression of the 
opinion of the people in the choice of the legislature." 

27. The Government contend that the Commission has no jurisdiction to 
entertain the present application and, in the alternative, that the applicant's 
claim falls outside the scope of Article 3 of Protocol No. I. Three principal 
grounds are relied on by the Government for their contention. 

28. (a) The Government's first principal objection is that the Act which 
gave rise to the direct elections to the European Parliament, and the Annex 
which limited its applicability to the United Kingdom, fall within the Euro
pean Community legal order and are therefore not subject to review by the 
Convention organs. 

29. As to Annex II, the Government point out that the Annex is an inte
gral part of the Act, unlike the German declaration to the Act which was 
unilateral and could be (and was) unilaterally amended by Germany, and 
that any amendment to the Annex would have to be agreed by all member 
States of the Union. The exclusion of Gibraltar from the European Parlia
ment elections therefore derives from an Act for which the United Kingdom 
has no responsibility under the Convention. 

30. As to the Act itself, the Government underline that although the Act 
was annexed to a Council decision and has equivalent status to a Commu
nity treaty, it is a treaty of a special nature. This special nature stems both 
from the origin of the treaty - the obligation in Article 138(3) EC to lay 
down appropriate provisions for elections to the European Parliament - and 
from the requirement in the Decision to which the Act is annexed that the 
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Council is to be notified of the procedures for its adoption. The Act itself is 
therefore not an ordinary international treaty for which the United Kingdom 
may be responsible under the Convention, but is part of European Commu
nity law, a distinct legal order for which the United Kingdom cannot bear 
responsibility under the Convention. 

31. In the Government's submission, the Commission's inability to con
sider these matters is underscored by the debate on Community accession to 
the Convention: it is because Community acts are not subject to scrutiny by 
the Convention organs that Community accession is being considered. Until 
such accession, Community acts cannot be considered by the Convention 
organs. 

32. In this connection, the Government add that there is no doubt that at 
the time of the EC Act on Direct Elections, the European Parliament (or 
Assembly, as it then was) was not a legislature within the meaning of Art
icle 3 of Protocol No. 1, and even on the applicant's analysis, the Govern
ment have not taken any specific step since then which could give rise to the 
responsibility of the United Kingdom under the Convention. 

33. (b) The Government's second principal contention is that the Euro
pean Parliament is not a "legislature" within the meaning of Article 3 of 
Protocol No. 1 to the Convention, so that the provision does not apply in 
any event. 

34. The Government suggest, as a working definition of what is a "legis
lature", that a legislature may normally be said to have two particular char
acteristics: the power to initiate legislation, and the power to adopt it. In the 
Community legal order, the Council of Ministers corresponds most closely 
to a legislature as it is understood at national level. 

35. For the Government, the European Parliament's only legislative 
powers in the strict sense are the powers contained in Article 95(3) of the 
European Coal and Steel Community Treaty, which provides for the Par
liament to adopt, on its own and by a majority of three-quarters of the votes 
cast, certain minor amendments to the powers of the Commission in the 
field of coal and steel. The powers have apparently not been used since 
1960, and were regarded as negligible by the Commission in the Alliance 
des Belges case (application no. 8612/79, decision of 10 May 1979, Deci
sions and Rep011s (DR) 15, p. 259). 

36. Article l 38b of the EC treaty defines the role of the Parliament as 
being "to participate in the process leading up to the adoption of Commu
nity Acts", which participation amounts to neither a right to initiate nor a 
power to enact legislation on its own account. 

37. As to the right to initiate legislation, the Government point out that 
Article l 38b provides only that the European Parliament may request the 
European Commission to submit a proposal on a matter on which it consid
ers a Community Act is required. Such a provision merely emphasises the 
paramount role of the Commission in proposing new legislation. 
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38. As to the right to enact legislation, the Government recall that there 
are large areas of European Union activity in which the European Parlia
ment plays no significant part at all: in particular, it plays no part in the 
implementation of the common commercial policy and a marginal role 
only is ascribed to the Parliament in the field of economic and monetary 
union. Further, the European Parliament never has any independent power 
to adopt legislation, but rather, at most, can have an influence on, or block, 
the content of legislation. Only the Article I 89b procedure is new since the 
last time the Commission considered questions relating to the European 
Parliament in the case of Tete v. France (application no. 11 123/84, deci
sion of 9 December 1987, DR 54, p. 52). The Article l 89b procedure 
merely expands what was a veto power which could only be exercised 
with any one member State in the Council, into a unilateral veto. However, 
the Article l 89b procedure itself is only used in limited fields, and it is 
used relatively rarely. 

39. (c) The Government contend that the European Parliament does not 
in any event in Convention terms form the "legislature" or part of it in 
Gibraltar because the term "legislature" in Article 3 of Protocol No. 1 must 
be taken to mean the national legislature of the Contracting Parties, and not 
the organs of supranational organisations such as the Community. 

40. The Government consider that the question of whether the European 
Parliament is capable of forming part of the national legislature (and thus 
rendering applicable Article 3 of Protocol No. I) has always been left open 
by the Commission in the case-law. They add that it cannot be said that the 
member States have delegated their powers to legislate to the European 
Parliament since the European Parliament, as an institution of the Commu
nity, operates within the Community legal order, and not that of the member 
States. 

41. Further, Gibraltar falls outside the scope of considerable areas of the 
law of the European Communities: it does not form part of the customs 
territory; it is treated as a third country for the purposes of the common 
commercial policy; it is excluded from the common market in agriculture 
and trade in agricultural products; and it is exempt from Community rules 
on value-added and other turnover taxes. In addition, Gibraltar makes no 
financial contribution to the Community's finances. In these circumstances, 
the Government regard it as even more difficult to conceive of the European 
Parliament as part of the legislature in Gibraltar than it would be in, for 
example, the United Kingdom or France. 

42. The applicant contests each of these submissions made by the Gov
ernment. 

43. (a) The applicant does not agree that the EC Act on Direct Elections 
with Annex II falls outside the scope of the Convention organs' jurisdiction. 
She agrees with the Government that the Act is a treaty, but does not accept 
that it has any special status. For her, it is a treaty like any other treaty and if 
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a State, having become a party to the Convention, subsequently concludes a 
treaty which disables it from performing its obligations under the Conven
tion, it is answerable for any resulting breach of its obligations under the 
Convention. She refers to Convention case-law to this effect (the above
mentioned Tete decision). 

44. As to Annex II to the Act, the applicant underlines that the Annex 
was included in the Act as a result of the unilateral wish of the United 
Kingdom, that the United Kingdom was under no obligation to add An
nex II, that the real aim of Annex II was to exclude the Channel Islands and 
the Isle of Man from the scope of EC elections (because the Channel Islands 
do not form part of the EU, unlike Gibraltar) and moreover, that nothing 
required the United Kingdom to interpret, or continue to interpret, Annex II 
in such a way as to exclude Gibraltar from the application of the Act on 
Direct Elections. 

45. The applicant recalls that Gibraltar is the United Kingdom's respon
sibility in the European Community, and in signing the treaty of direct 
elections, the United Kingdom had the power, and the obligation, to provide 
for the enfranchisement of citizens of the Union who live in Gibraltar. 

46. The applicant argues that, when she applied for registration as a 
voter in the 1994 elections to the European Parliament, the European Par
liament had become part of the legislature in Gibraltar by virtue of the 
accretions of power to that body culminating in the Treaty on European 
Union, and that the United Kingdom is responsible for the ensuing breach of 
Article 3 of Protocol No. 1 because of its declaration extending the scope of 
the Convention to Gibraltar. She does not accept that the fact that the Euro
pean Parliament was not a legislature in 1976, the date of the EC Act on 
Direct Elections, can affect the Government's responsibility under the Con
vention, pointing out that the assembly of the Flemish Region and Commu
nity had likewise not existed when Belgium ratified Protocol No. 1 (see Eur. 
Court HR, Mathieu-Mahin and Clerfayt v. Belgium judgment of 2 March 
1987, Series A no. 113). 

47. (b) In contesting the Government's second principal submission, the 
applicant again relies on the case-law of the Convention organs. She under
lines that, whilst the Commission has left open the question of whether the 
European Parliament is a "legislature" within the meaning of Article 3 of 
Protocol No. 1, it has consistently referred to the European Parliament as 
"not yet" constituting a legislature. Further, the Commission has repeated 
that it "cannot ... be accepted that by means of transfers of competence the 
High Contracting Parties may at the same time exclude matters normally 
covered by the Convention from the guarantees enshrined therein" (above 
mentioned Tete decision). In the light of this case-law, she considers that the 
Commission itself has acknowledged the possibility that the European 
Parliament may, if it acquires sufficient powers, become a "legislature" 
within the meaning of Article 3 of Protocol No. l. The applicant submits 
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that, whether or not the Commission was correct in concluding that, even 
after the entry into force of the Single European Act, the European Parlia
ment was still not yet a "legislature", the matter was put beyond doubt by 
the fundamental changes to the powers of the Parliament made by the 
Treaty on European Union. 

48. (c) The applicant submits that it is particularly clear that the Euro
pean Parliament is, or is part of, "the legislature" of Gibraltar for the pur
poses of Article 3 of Protocol No. I. 

49. The applicant has calculated that, in 1995, approximately one-third 
of all legislation adopted by the Gibraltar authorities was as a direct conse
quence of Gibraltar's membership of the European Union, a proportion 
which is especially large because there is relatively little domestic legisla
tion in a small community like Gibraltar. 

50. With speci fie reference to the procedure under Article 189b of the 
Treaty on European Union, the applicant points. by way of example, to 
directives on insurance (which increase the potential for Gibraltar author
ised insurers to have access to the European market), on deposit guarantee 
schemes (which increase investor confidence in credit institutions author
ised in Gibraltar), on data protection, on recreational craft (two new busi
nesses have started in the field) and on standards on the supply of petrol. 

51. The Commission first recalls that the Convention applies to Gibraltar 
by virtue of declarations made by the United Kingdom under Article 63 of 
the Convention, the most recent on 3 April 1984. Protocol No. 1 to the 
Convention applies to Gibraltar by virtue of a declaration made by the 
United Kingdom on 25 February 1988 under Article 4 of Protocol No. 1. 
Individual petitions are permitted in connection with Protocol No. 1 by 
virtue of the United Kingdom's declarations under Article 25 of the Con
vention, which apply to the Protocol pursuant to its Article 5. The Com
mission is therefore competent to consider individual complaints under 
Protocol No. 1 against the United Kingdom in respect of Gibraltar. 

52. It is convenient to examine first the question whether the European 
Parliament can be considered a "legislature" within the meaning of Article 3 
of Protocol No. 1 and, if so, whether it is properly to be regarded as "the 
legislature" of Gibraltar for the purposes of that provision. 

53. The Commission recalls that the status of the European Parliament in 
terms of Article 3 of the Protocol has been the subject of consideration in 
the Commission's earlier case-law. 

54. In Lindsay and Others v. the United Kingdom (application 
no. 8364178. decision of 8 March 1979. DR 15. p. 247). which was con
cerned with the voting system laid down in the European Assembly Elec
tions Act 1978 for Northern Ireland which differed from that provided for in 
the rest of the United Kingdom, the Commission noted that the wording of 
Article 3 of Protocol No. 1 showed that the national legislature was meant 
by the drafters of the Convention when the Article was adopted. Neverthe-
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less, the Commission went on to say that this did not exclude the possibility 
that developments in the structure of the European Communities would 
require the High Contracting Parties to grant the right protected under Art
icle 3 "in respect of new representative organs partly assuming the powers 
and functions of national legislatures''. The Commission however found 
(without finally deciding the point) that at that time (1979) the European 
Parliament had no legislative power in the strict sense except for Article 95 
(3) of the ECSC Treaty: it was in the view of the Commission an advisory 
organ as to legislation, enjoying certain budgetary and control powers. 

55. In the previously mentioned Alliance des Belges de la Communaute 
europeenne v. Belgium, decided two months later in May 1979, the Com
mission in a case concerning residence requirements for voting in the direct 
elections for the European Parliament again found that the Parliament had 
no legislative powers in the strict sense, but concluded that in any event the 
residence requirements were not inconsistent with Article 3. 

56. In the previously mentioned Tete v. France case and in the Fournier 
v. France case (application no. 11406/85, decision of 10 March 1988, DR 
55, p. 130), which were both decided after the coming into effect of the 
Single European Act which conferred additional powers on the European 
Parliament, the Commission was concerned with the compatibility with 
Article 3 of the Protocol of various provisions of French law governing the 
election of French representatives to the European Parliament. After refer
ring to its decision and reasoning in the Alliance des Belges case, the Com
mission observed that the Parliament's role had increased since that deci
sion, particularly as a result of the entry into force of the Single European 
Act. The Commission nevertheless found that the European Parliament did 
not yet constitute a "legislature" within the ordinary meaning of the term, 
although it went on to declare the application inadmissible on different 
grounds. In Andre v. France (application no. 27759/93, decision of 18 Oc
tober 1995, unpublished), the Commission left open the question of the 
status of the European Parliament as the application was inadmissible on 
other grounds. 

57. Since the Commission last considered the question of the status of 
the European Parliament, the Treaty on European Union has entered into 
force. That Treaty has given the European Parliament new competencies. In 
particular, the Treaty not only repealed the words "advisory and supervis
ory" which previously qualified the reference to the powers of the Parlia
ment in Article 137 of the EC Treaty but enacted the new procedure in 
Article l 89b of the Treaty, which conferred on the Parliament a power of 
co-decision in addition to its pre-existing powers under the basic or consul
tative procedure and cooperation procedure. 

58. The Government claim that the provisions of Article l 89b represent 
only a modest incremental development from the cooperation procedure 
which was considered by the Commission in Tete v. France, merely 
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extending the Parliament's power of veto. It is argued that the new pro
cedure does not give the Parliament the sole right to adopt legislation, nor 
even to compel the Council to adopt a measure that the Council does not 
want. Nor, it is argued, does the Article l 89b procedure give the Parliament 
any opportunity to initiate legislation itself. It is, moreover, emphasised that 
the European Parliament plays no role or a very limited role in certain of the 
most important areas of the Community Treaties, notably the common 
commercial policy and the field of economic and monetary union. 

59. The applicant claims that the arguments of the Government under
state the impact and importance of the additional legislative powers con
ferred on the Parliament by the Treaty on European Union. As the applicant 
points out, the A1ticle I 89b procedure is applicable in fourteen areas of EC 
legislation, including internal market harmonisation, the right of establish
ment and the freedom to provide services. Within the field of legislation 
covered by Article I 89b the European Parliament is not only given an ef
fective and unilateral power of veto against which not even a unanimous 
Council can prevail: the procedure envisages the full participation of the 
Parliament in the elaboration of EC legislation and in determining the con
tent both directly and through the new Conciliation Committee on which the 
Parliament is equally represented with the Council. In addition, as pointed 
out by the applicant, the European Parliament enjoys certain other powers 
(notably, control over the adoption and implementation of the budget and 
over the appointment and dismissal of the Commission) which are common 
attributes of national legislatures. 

60. The Commission considers that the introduction of a formal right of 
co-decision in important areas of legislation, in addition to the powers for
merly enjoyed by the European Parliament, represents a significant devel
opment in the powers of the Parliament. However, for reasons which appear 
below the Commission is not required finally to decide whether the Euro
pean Parliament is yet endowed with sufficient of the powers and functions 
of national legislatures to be regarded as a legislature within the ordinary 
meaning of that term. 

61. Although, as noted above, the Commission has in several previous 
decisions examined the powers and functions of the European Parliament in 
the context of a complaint under Article 3 of Protocol No. I, it has never 
finally decided the question whether the expression "the legislature" in that 
Article is capable of extending beyond national legislative bodies to include 
supranational bodies which exercise functions in a legislative process hav
ing a direct impact within the State concerned. In the present case - which 
concerns a complaint relating to a complete absence of elections to the 
European Parliament, rather than the manner in which such elections are 
held - this central question falls to be answered. 

62. It is true, as pointed out by the applicant, that in its previous deci
sions the Commission, while finding that the European Parliament had not 
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yet acquired sufficient legislative powers to amount to a legislature, con
templated that Article 3 of Protocol No. 1 might become applicable to the 
Parliament in the event of its assuming the powers and functions of a 
national legislature. However, the Commission further observed that the 
wording of Article 3 showed that national legislative bodies were intended 
to be referred to by the drafters of the Convention when the Article was 
adopted. The Commission finds confirmation for this interpretation in the 
Travaux preparatoires to the Convention. In particular, the Commission 
recalls that the Court in the above-mentioned Mathieu-Mahin and Clerfayt 
case noted, by reference to the Travaux, that the provision applies "only to 
the election of the 'legislature', or at least one of its chambers if it has two 
or more" (p. 23, § 53). It thus appears that Article 3 does not require more 
than one level of elected assembly, although if the domestic Constitution 
divides legislative competence between regional and central assemblies, the 
provision applies to elections to both organs. 

63. On reviewing its earlier dicta, the Commission considers that to hold 
Article 3 of Protocol No. l to be applicable to supranational representative 
organs would be to extend the scope of Article 3 beyond what was intended 
by the drafters of the Convention and beyond the object and purpose of the 
provision. The Commission considers that the role of Article 3 is to ensure 
that elections take place at regular intervals to the national or local legisla
tive assembly, that is, in the case of Gibraltar, to the House of Assembly. 
While the Commission accepts that the legislation emanating from the 
different institutions of the European Union, including the European Par
liament, has an increasingly important impact on Gibraltar and that such 
legislation may be transposed into the domestic law of the territory without 
recourse to the House of Assembly, the Commission does not consider that 
such non-national institutions are properly to be regarded as, or forming part 
of, "the legislature" of Gibraltar for the purposes of Article 3 of Proto
col No. I. Accordingly, the Commission finds that Article 3 of Protocol No. 1 
is inapplicable in the present case. 

Conclusion 

64. The Commission concludes by eleven votes to six that in the present 
case there has been no violation of Article 3 of Protocol No. 1 to the Con
vention. 

D. As regards Article 14 of the Convention taken together with 
Article 3 of Protocol No. 1 

65. Article 14 of the Convention provides as follows: 
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"The enjoyment of the rights and freedoms set forth in this Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

66. The applicant claims that, because of her status as a Gibraltarian, she 
is deprived of the right to vote in European elections. She also alleges a 
violation of Article 14 in this connection as, pursuant to EC Council Direc
tive 93/109/EC, she is entitled to vote in European Parliament elections in 
any territory in the European Union in which she resides save Gibraltar. She 
sees discrimination between citizens of Gibraltar in this respect. 

67. The Commission recalls that it has found that the European Parlia
ment does not fall within the scope of Article 3 of Protocol No. 1 and that, 
accordingly, Article 3 of the Protocol is inapplicable in the present case. In 
these circumstances Article 14, which guarantees the enjoyment without 
discrimination of the rights and freedoms set forth in the Convention, is 
similarly inapplicable in the present case. 

Conclusion 

68. The Commission concludes by twelve votes to five that in the pres
ent case there has been no violation of Article 14 of the Convention taken 
together with Article 3 of Protocol No. I. 

E. Recapitulation 

69. The Commission concludes by eleven votes to six that in the present 
case there has been no violation of Article 3 of Protocol No. 1 to the Con
vention (paragraph 64 ). 

70. The Commission concludes by twelve votes to five that in the pres
ent case there has been no violation of Article 14 of the Convention taken 
together with Article 3 of Protocol No. 1 (paragraph 68). 

M. DE SALVIA 

Secretary to the Commission 
S. TRECHSEL 

President of the Commission 
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CONCURRING OPINION OF Mr BUSUTTIL 

I concur with the decision of the majority of the Commission that there 
has been no violation of A.tticle 3 of Protocol No. I in the present case but 
would base the decision on the following reasonjng in preference to that 
adopted by the majmity. 

While the Commission is competent to consider individual applications 
under Protocol No. I against the United Kingdom in respect of Gibraltar by 
virtue of declarations made by the United Kingdom under Article 63 § 1 of 
the Convention and Article 4 of Protocol No. 1, the Convention and Proto
col must be applied in Gibraltar with due regard to "local requirements". 
Indeed, the tenitory is nowadays to be considered as something of an anach
rorusm, and the "legislature" in Gibraltar must be interpreted in the light of 
the particular constitutional structure there operative. 

The constitutional status of Gibraltar is that of a dependent territory of 
the United Kingdom. The Governor is vested with executi ve authority and 
is directly responsible for external affairs, defence and internal secmity, on 
wruch he is entitled to legislate. The local House of Assembly is permitted 
to legis late on defined domestic matters, such as public utilities, social 
services, tourism, trade and commerce, but may not consider matters not 
defined as domestic without the consent of the Governor, who also retains 
the power to veto all legislation passed by the House of Assembly. Further
more, the United Kingdom parliament retains a concwTent power to legis
late for Gibraltar, and the United Kingdom government has residual power 
to legislate by Order-in-Council. 

In this amorphous framework, where legislative power is so broadly dif
fused across the constitutional spectrum, the "legislature" of Gibraltar be
comes impossible to identify unless Article 3 of Protocol No. 1 is inter
preted in the light of the rider inserted in paragraph 3 of Article 63 of the 
Convention. 

So interpreted, the "legislature" in Gibraltar is the House of Assembly of 
Gibraltar, which is essentially a limited and truncated local legislature spe
cifically debarred by the Gibraltar Constitution Order 1969 from consider
ing matters relating to defence and foreign affairs. At the same time the 
consideration of domestic affairs by the House can be stultified, or other
wise rendered nugatory, by any of the following: (i) the United Kingdom 
parliament; (ii) the United Kingdom government; and (iii) the Governor of 
Gibraltar. 

Thjs constitutional situation, wruch stems from Gibraltar's status as a de
pendent territory of the United Kingdom, clearly demonstrates that the 
electorate in Gibraltar is precluded from participating in external affairs, 
European or other. Again, while the Convention organs have so far left open 
the question whether the term "legis lature" in AI·ticle 3 of Protocol No. l 
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extends beyond national legislatures to include supranational organisations 
exercising legislative functions within the boundaries of a particular State, 
the wording of Article 3 read in conjunction with Article 63 of the Conven
tion would appear to restrict the term "legislature" to the domestic legisla
tures of the High Contracting Parties as well as of those territories for whose 
international relations the High Contracting Parties are responsible where an 
appropriate declaration has been made in accordance with Article 63 § 1 of 
the Convention. On this construction, the European Parliament could not be 
properly regarded as, or as forming part of, the "legislature" in Gibraltar, 
and Article 3 of Protocol No. 1 is therefore inapplicable to it in the circum
stances of the present case. 
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CONCURRING OPINION OF Mr MARTINEZ 

(Translation) 

I agree with the reasoning set out in the Commission's report. However, I 
would like to add the following. 

It is because of a rule of Community law that people residing in Gibraltar 
are unable to take part in elections to the European Parliament. I have con
siderable difficulty in understanding how the Community institutions, acting 
within their jurisdiction, can engage the responsibility of a member State 
under the European Convention on Human Rights. 
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CONCURRING OPINION OF Mr LOUCAIDES 

I agree that in this case there has been no violation of Article 3 of Proto
col No. 1 to the Convention but the reasons for my conclusion are different 
from those of the majority. 

The provisions of the Convention were made applicable in respect of 
Gibraltar by virtue of a notification made under Article 63 of the Convention. 

The Government did not express their objections in terms of Article 63 
§ 3 of the Convention. But I believe that the Government's arguments are 
ultimately founded on the consideration that Gibraltar is not, and never has 
been, part of the United Kingdom, and that its status as a Crown Colony 
puts it in a different position from domestic territories. 

I believe that Article 63, whose aim was to allow extension of the Con
vention to territories like Gibraltar, could not reasonably have been intended 
to effect indirectly, through the application of any of its provisions such as 
the one under consideration, a change of the constitutional status of such 
territories. In other words the provisions of Article 63 were not meant to 
effect such radical political changes of colonial territories through the inci
dental operation of the Convention rights. 

Precisely because in applying the Convention account had to be taken of 
the special situations, constitutional and other, of the territories in question 
and relevant adjustments made, paragraph 3 of Article 63 provides as fol
lows: 

"The provisions of this Convention shall be applied in such territories with due re
gard, however, to local requirements." 

There is no definition of the term "local requirements". The European 
Court of Human Rights in one of its judgments (Tyrer v. the United King
dom judgment of 25 April 1978, Series A no. 26, pp. 18-19, § 38) has 
pointed out 

" ... that the system established by Article 63 was primarily designed to meet the fact 
that, when the Convention was drafted there were still certain colonial territories 
whose state of civilisation did not, it was thought, permit the full application of the 
Convention". 

Independently of whether one agrees or not with this statement I believe 
it is correct to say that if the term "local requirements" was applied by the 
jurisprudence with reference to the local state of civilisation such term 
should a fortiori be applicable with reference to the constitutional status of 
the territories to which the Convention was extended through the machinery 
provided under Article 63. Therefore, the Convention should be applied to 
such territories taking into account the requirements of the local constitu
tional status of these territories with the object of preserving this status. 
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The European Court of Human Rights has on two occasions found that 
local requirements were not sufficient to justify what could otherwise be in 
violation of the Convention (see the Tyrer judgment, op. cit., pp. 18, 19, and 
Piermont v. France judgment of 27 April 1995, Series A no. 314, p. 23). In 
both those cases, however, there was no link between the special character 
of the territories concerned and the alleged violation of the Convention. 

In the present case the applicant is denied the right to participate in Euro
pean Parliament elections precisely because of the constitutional status of 
Gibraltar as a Crown Colony: it is because of Gibraltar's constitutional 
status that it was excluded from the operation of the EC Act on Direct Elec
tions by Annex II to that Act, and it is because of Gibraltar's constitutional 
status that Gibraltarians do not vote in elections to the Westminster parlia
ment which could also act as a form of democratic legitimation for the acts 
of the European Union. 

Accordingly, in the particular circumstances of the present case I find 
that Article 63 § 3 requires the Commission to accept that the local require
ments in Gibraltar are such that the applicant should not be entitled to vote 
in elections to the European Parliament. 
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DISSENTING OPINION OF Mr WEITZEL, Mr ROZAKIS, 
Mr PELLONPAA, Mr CONFORTI AND Mr BRATZA 

We regret that we are unable to agree with the majority of the Commis
sion that Article 3 of Protocol No. 1 has no application to supranational 
legislative institutions such as the European Parliament or that, by virtue of 
Article 63 § 3 of the Convention, the Parliament cannot be regarded as part 
of "the legislature" of Gibraltar for the purposes of Article 3. In our view, 
not only is Article 3 of Protocol No. I applicable, but the failure of the 
United Kingdom to provide for elections to the European Parliament for 
citizens of the European Union who live in Gibraltar is in violation of the 
applicant's rights under that Article. 

As is indicated in the report the case gives rise to four principal issues: 
(I) whether the European Parliament can be considered a "legislature" 
within the ordinary meaning of that term; (2) if so, whether it is properly to 
be regarded as "the legislature" of Gibraltar for the purpose of Article 3 of 
Protocol No. I; (3) if so, whether State responsibility can, in the particular 
circumstances of the case, be engaged in respect of the absence of elections 
to the European Parliament in Gibraltar; and ( 4) if so, whether such absence 
of elections constituted a violation of the obligation in Article 3 "to hold 
free elections ... under conditions which will ensure the free expression of 
the opinion of the people in the choice of the legislature". 

It is convenient to deal with each issue in turn. 
( 1) The earlier case-law of the Commission in which the status of the 

European Parliament has been examined under Article 3 of Protocol No. I 
is summarised in paragraphs 54-56 of the Commission's report. As appears 
from that summary, the Commission, while acknowledging that the wording 
of Article 3 showed that the national legislature was meant by the drafters of 
the Convention, nevertheless did not exclude the possibility that develop
ments in the structure of the European Communities would require the High 
Contracting Parties to grant the right protected under Article 3 to supra
national representative organs "partly assuming the powers and functions of 
national legislatures". The sole ground on which, in the cases of Lindsay, 
Alliance des Belges, Tete and Fournier, the Commission found that the 
European Parliament did not fall within the provisions of Article 3 was that 
the Parliament did not enjoy legislative powers in the strict sense and thus 
did not constitute a "legislature" within the ordinary meaning of the term. 

As pointed out in the report, since the Commission last considered the 
question of the status of the European Parliament, the Treaty on European 
Union has entered into force, conferring new powers on the Parliament. The 
Treaty not only repealed the words "advisory and supervisory" which previ
ously qualified the reference to the powers of the Parliament in Article 137 
of the EC Treaty, but introduced the new procedure in Article ! 89b of the 
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Treaty, conferring on the Parliament a genuine power of co-decision in 
addition to its pre-existing powers under the basic or consultative procedure 
and cooperation procedure. 

The Government assert that the provisions of Article 189b represent only 
a modest incremental development of the existing cooperation procedure 
and, in effect, merely extend the Parliament's powers of veto. It is addition
ally pointed out that the European Parliament plays a very limited role in 
certain of the most important areas of the Community Treaties, notably the 
common commercial policy and the field of economic and monetary union. 

In our view, the arguments of the Government, while not without force, 
understate the impact and importance of the additional legislative powers 
conferred on the Parliament by the Treaty on European Union. As the appli
cant points out, the Article l 89b procedure is applicable in fourteen areas of 
EC legislation, including internal market harmonisation, the right of estab
lishment and the freedom to provide services. Within the field of legislation 
covered by Article 189b the European Parliament is not merely given an 
effective and unilateral power of veto against which not even a unanimous 
Council can prevail: the procedure envisages the full participation of the 
Parliament in the elaboration of EC legislation and in determining its con
tent, both directly and through the new Conciliation Committee on which 
the Parliament is equally represented with the Council. 

It is true, as emphasised by the Government, that the Parliament has no 
unilateral power to adopt legislation, its powers being jointly exercised with 
the Council. It is also true that the Parliament has no independent power to 
initiate legislation. However, these limitations are not in our view sufficient 
to say that the Parliament exercises no legislative powers. As to the absence 
of a unilateral power to decide, the joint sharing of legislative powers is a 
feature which is to be found in certain national legislatures and is of itself 
not inconsistent with the notion of a legislature. As to the absence of the 
power to initiate legislation, we note that in many national legislatures the 
effective power to initiate legislation lies not with the legislature itself or 
with its members, but with the Executive. In addition, as is pointed out by 
the applicant, Article l 38b of the Treaty expressly confers powers on the 
Parliament to request the Commission to submit any appropriate proposal 
on matters on which it considers that a Community act is required for the 
purpose of implementing the Treaty. 

We further note that the European Parliament enjoys certain other pow
ers which are common attributes of national legislatures. In particular, the 
Parliament has control over the adoption and implementation of the budget, 
with power to amend and to reject the draft budget. In addition, the Parlia
ment is granted powers of control over the appointment of the Commission 
(Article 158) as well as powers to compel the Commission to resign as a 
body by means of a notice of censure (Article 144). Indeed, compared to 
several national parliaments, the powers of the European Parliament are 
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already considerable and will become further strengthened when the Treaty 
of Amsterdam enters into force. 

In these circumstances the European Parliament is in our view capable of 
being regarded as the representative organ of the Union, which assumes at 
least in part the powers and functions of national legislative bodies. 

(2) The further question remains whether the European Parliament is to 
be regarded as "the legislature" of Gibraltar for the purposes of Article 3 of 
Protocol No. 1. 

We recall that the aim and purpose of Article 3 of Protocol No. 1 is to 
contribute to the "effective political democracy" referred to in the Preamble 
to the Convention. It is certainly not the function of the Convention organs 
to prescribe the roles of the different institutions of domestic Constitutions, 
but rather they must look to the existing constitutional structures to ascertain 
whether, in a given situation, an organ is, or is not within the scope of the 
term "the legislature" (see, for example, Eur. Court HR, Mathieu-Mohin and 
Clerfayt v. Belgium judgment of 2 March 1987, Series A no. 113, p. 23, 
§ 53, where regional authorities shared competence powers with the central 
authorities in such a way that Article 3 of Protocol No. 1 applied to elec
tions to the regional authorities; and see also X v. Austria, application 
no. 7008/75, decision of 12 July 1976, DR 6, p. 120). In Xv. the United 
Kingdom (application no. 8873/80, decision of 13 May 1982, DR 28, p. 99), 
the Commission accepted that the possibility for the United Kingdom par
liament to legislate for Jersey was not sufficient for it to be part of "the 
legislature" in the island, and in Booth-Clibbom and Others v. the United 
Kingdom (application no. 11391/85, decision of 5 July 1985, DR 43 p. 236), 
the Commission considered that metropolitan county councils in the United 
Kingdom were not legislative bodies. For a further, recent example of this 
approach to whether a body is part of "the legislature", see Lindsay and 
Others v. the United Kingdom (application no. 31699/96, decision of 
17 January 1997, unpublished, concerning elections under the Northern 
Ireland (Entry to Negotiations, etc.) Act 1996). 

The question whether the expression "the legislature" in Article 3 is ca
pable of extending beyond national legislative bodies, so as to include su
pranational institutions which exercise legislative functions having a direct 
impact within the State concerned, is one of some difficulty. It is correct, as 
pointed out by the Government, that the question has never been addressed 
by the Court and that, while the issue has been discussed by the Commis
sion, it has not been finally resolved. It is also correct that, as pointed out by 
the majority, the Commission has previously accepted that the wording of 
Article 3 shows that national legislative bodies were meant by the drafters 
of the Convention when the Article was adopted. However, the Commission 
has also clearly accepted in its earlier case-law that there is nothing in prin
ciple to exclude the application of the Article 3 of the Protocol to institu
tions - even those of a supranational nature - which have been created or 
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developed after the coming into force of the Convention and which exercise 
legislative functions directly affecting the State or territory concerned. We 
see no reason to depart from this view. It has constantly been emphasised by 
the Court and Commission that the Convention is a living instrument which 
must be interpreted in the light of present-day conditions. This principle is 
in our view of special relevance in the present case, concerned as it is with 
an institution which did not even exist at the time when the Convention was 
drafted. We can find nothing in the Travaux preparatoires to suggest that it 
would be in accordance with the intention of the drafters to exclude from 
the scope of Article 3 any new legislative body of a supranational character. 
Nor can we agree with the majority of the Commission that to hold Article 3 
to be applicable to such a representative institution would be to extend the 
scope of the Article beyond the object and purpose of the provision. 

Whether in any particular case the institution concerned is to be consid
ered as forming part of "the legislature" of a State or territory will depend 
on an examination of the constitutional and legislative structures existing 
within the State or territory in question. 

As noted in the report, Gibraltar is not part of the United Kingdom but is 
a Crown Colony, the Governor of which retains direct responsibility for all 
matters primarily concerned with external affairs, defence and internal 
security. The Gibraltar House of Assembly has the right to make laws for 
the peace, order and good government of Gibraltar, although it may not 
except with the consent of the Governor proceed upon any bill which is "not 
a defined domestic matter". While the scope of the House of Assembly's 
powers to legislate is thus limited, we consider that the House of Assembly, 
to which elections are held every five years, may be regarded as the domes
tic "legislature" of Gibraltar for the purposes of Article 3 of the Protocol. 

In Gibraltar, as in the other parts of the European territory subject to 
European Community law, the impact of that law has steadily increased 
over the years. Applicable EC legislation is generally given force in Gibral
tar under the 1972 European Communities Ordinance, under which primary 
or secondary legislation is enacted in Gibraltar to give effect to EC legisla
tion there, the exceptions being EC Regulations which are directly appli
cable in Gibraltar as in all other parts of the European Union. 

In terms of numbers alone, approximately one-third of all legislation cur
rently adopted in Gibraltar is as a direct consequence of Gibraltar's mem
bership of the European Union. Admittedly, in purely numerical terms the 
number of legislative acts adopted under Article 189b and applied in Gi
braltar in 1994, 1995 and the first half of 1996 is small. However, even 
assuming that it is appropriate to confine attention to acts adopted under this 
procedure, we note that the acts in question relate to such areas as data 
protection, insurance, deposit guarantee schemes and environmental mat
ters, with an increasingly important impact on a small territory such as 
Gibraltar. 
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We consider that, notwithstanding the exclusion of Gibraltar from sig
nificant parts of the EC Treaty, the impact of Community legislation in 
Gibraltar, including that emanating from the European Parliament under the 
co-decision procedures in Article l 89b, is such that the Parliament can be 
regarded as sharing at least in part the powers and functions of the national 
legislature and as forming part of "the legislature" of Gibraltar for the pur
poses of Article 3 of Protocol No. I. 

We note in this regard that in two of the concurring opinions reliance is 
placed on the provisions of Article 63 § 3 of the Convention, it being argued 
that the local requirements of a colonial tenitory such as Gibraltar. and, in 
particular, its special constitutional structure, are such that the European 
Parliament cannot be regarded as "the legislature" of the territory for the 
purposes of Article 3 of the Convention. 

We are not persuaded by this view. While we accept that the constitu
tional structure of Gibraltar has special features, the fact remains that the 
impact of legislation emanating from the institutions of the European Union, 
including the Parliament, on citizens of the Union living within Gibraltar is 
considerable. Even assuming that the term "local requirements" in Article 
63 § 3 of the Convention is to be interpreted as including the constitutional 
structure within a tenitory (which we doubt), we can see no reason why 
those "local requirements" should be interpreted as requiring the exclusion 
of the European Parliament from the term "the legislature" in Article 3. We 
are reinforced in this view by the fact that, in the extensive submissions 
filed on their behalf, the Government have at no stage invoked Article 63 
§ 3 or suggested that the provision had any relevance to the issues raised. 

(3) The further issue remains whether the absence of elections to the 
European Parliament in Gibraltar is capable of engaging the responsibility 
of the United Kingdom and, if so, whether there has been a violation of that 
Article. 

We observe at the outset that the 1976 Act, which by Annex II confined 
the application of its provisions to the United Kingdom, is not as such a 
Community act, the signatories to the Act being the governments of the 
member States and the Act having the status of a Community treaty. It is 
true that the Act was itself annexed to a Council Decision but, as pointed 
out by the applicant, the Decision is itself not a typical Community act, 
being signed not merely by the President of the Council but by the Ministers 
of each of the member State in their capacity as members of the Council. 
Further, in contrast to an ordinary Council Decision, the 1976 Decision 
did not oblige the member States to do anything. Consistently with the 
provisions of Article 138(3) under which it was made, the Decision laid 
down provisions which it "recommends to the Member States for adoption 
in accordance with their respective constitutional requirements": the Deci
sion did not require the exclusion of Gibraltar from the right of direct 
franchise. 
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The Government rely on the case-law of the Commission in support of 
their contention that the absence of elections does not engage the responsi
bility of the United Kingdom, in particular the decisions of the Commission 
in CFDT v. the European Communities and their member States (applica
tion no. 8030177, decision of I 0 July 1978, DR 13, p. 231 ), Dufay v. the 
European Communities and their member States (application no. 13539/88, 
decision of 19 January 1989) and M. and Co. v. Germany (application 
no. 13258/87, decision of 9 February 1990, DR 64, p. 138). 

We note that in the first two decisions relied on, the complaints were 
lodged against, inter alia, the European Communities themselves and con
cerned what were indisputably Community acts. However, the case of M. 
and Co. v. Germany presents more difficulty. In that case the Commission 
was concerned with a writ of execution issued against the applicant com
pany to give effect to a judgment of the Court of Justice of the European 
Communities (hereinafter referred to as "the European Court of Justice") 
fining the company for breaching the anti-trust provisions of the Treaty. The 
applicant company complained that the proceedings before the European 
Court of Justice were unfair and that, by giving effect to the judgment by 
issuing a writ of execution, the Federal Republic had violated Article 6 of 
the Convention. The Commission, having recalled that it was not competent 
to review decisions of organs of the Community, stressed that this did not 
mean that, by granting executory power to a judgment of the European 
Court of Justice, the German authorities acted as a Community organ or that 
they were to that extent beyond the scope of control exercised by the Con
vention organs. In the Commission's view the issue raised by the applica
tion was whether by giving effect to a judgment that allegedly violated 
Article 6 the Federal Republic incurred responsibility under the Convention 
on account of the fact that the proceedings against the applicants were only 
possible because the Federal Republic had transferred its powers in the anti
trust sphere to the European Communities. The Commission observed that 
the Convention did not prohibit a member State from transferring powers to 
international organisations. Nevertheless, the Commission held that if a 
State contracted treaty obligations and subsequently concluded another 
international agreement which disabled it from performing its obligations 
under the first treaty, it would be answerable for any resulting breach of its 
obligations under the earlier treaty: 

" ... The Commission considers that a transfer of powers does not neces
sarily exclude a State's responsibility under the Convention with regard to 
the exercise of the transferred powers. Otherwise the guarantees of the 
Convention could wantonly be limited or excluded and thus be deprived of 
their peremptory character. The object and purpose of the Convention as an 
instrument for the protection of individual human beings requires that its 
provisions be interpreted and applied so as to make its safeguards practical 
and effective (cf. Eur. Court HR, Soering judgment of 7 July 1989, Series A 
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no. 161, p. 34, § 87). Therefore the transfer of powers to an international 
organisation is not incompatible with the Convention provided that within 
that organisation fundamental rights will receive an equivalent protection" 
(DR 64, p. 145). 

In rejecting the application as inadmissible, the Commission found that 
the legal system of the European Communities not only secured fundamen
tal rights but also provided for a control of their observance. In particular, 
the European Court of Justice had developed case-law according to which it 
was called on to control Community acts on the basis of fundamental rights, 
including those enshrined in the Convention. 

We agree with the applicant that the M. and Co. decision is not directly 
applicable to the present case, since the Act on Direct Elections did not 
involve the transfer of powers to the institutions of the Community and 
since, in any event, the rights guaranteed by Article 3 of the Protocol did not 
receive an equivalent protection, the European Court of Justice having no 
power to examine the legality of the Act or of the exclusion of Gibraltar 
from its ambit. 

Nevertheless, the question remains whether, having excluded residents in 
Gibraltar from the right of direct elections to the European Parliament (or 
Assembly) in 1976, at a time when the Parliament was unquestionably not a 
"legislature" for the purposes of Article 3 of Protocol No. 1, the United 
Kingdom may be held in violation of the Article when, as a result of struc
tural developments occurring within the Union, the European Parliament is 
endowed with sufficient powers to be regarded as a legislature. 

As a general principle, a State, which creates new legislative bodies for 
the first time after the entry into force of the Convention or which confers 
on an existing body sufficient powers to be regarded as forming part of "the 
legislature" of the State concerned, must grant the right of direct election to 
such body and any failure to do so will engage the responsibility of the State 
concerned under Article 3 of Protocol No. 1. 

We have considered whether the position may be different where, as 
here, the Commission is concerned with a supranational body to which, at 
the time the territory in question was by international treaty excluded from 
the right of election, the Protocol was inapplicable and to which the State 
responsible cannot by amendment of the Treaty unilaterally extend the right 
of election once the body has acquired sufficient powers to be regarded as a 
"legislature". 

However, we do not find it necessary to decide this question, since we 
consider that the United Kingdom could in any event unilaterally and con
sistently with its treaty obligations extend the right of franchise to Gibral
tarians. The United Kingdom clearly could not unilaterally amend the provi
sions of Annex II to the Act on Direct Elections; nor are we able to accept 
the applicant's argument that the application of the Act on Direct Elections 
could be extended to Gibraltar by the United Kingdom without the need for 
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any amendment to Annex II. However, we consider that the United King
dom could, unilaterally and consistently with its international treaty obliga
tions, extend the right of franchise to Gibraltar by integrating the Gibral
tarian vote in the vote of a European Parliament constituency in the United 
Kingdom. 

The Government do not dispute that it would be possible to extend the 
right of franchise to Gibraltarians in this way but contend that such a course 
would not be consistent with the proper operation of the simple majority 
system applied in the United Kingdom for elections to the European Parlia
ment. 

While we accept that there may exist practical objections to extending 
the right of franchise to Gibraltarians, we cannot accept that such objections 
could suffice to relieve the United Kingdom of State responsibility under 
Article 3 of Protocol No. 1 in respect of the absence of elections. 

(4) Assuming that State responsibility is engaged, did the failure to grant 
Gibraltarians the right to vote in the elections to the European Parliament 
violate the rights of the applicant guaranteed under that Article? 

In submitting that there was no violation, the Government refer to the 
margin of appreciation permitted to States in the performance of their Con
vention obligations, to the difficulties in creating a new constituency for 
Gibraltar in the European Parliament and to the traditional separation of the 
Gibraltarian and the United Kingdom populations. 

It is well established that the rights implicit in Article 3 of Protocol No. 1 
are not absolute, but may be subject to implied limitations. States have a 
wide margin of appreciation, but it is nevertheless for the Convention or
gans to determine in the last resort whether the requirements of the provi
sions have been complied with. As the Court has pointed out, the conditions 
must not curtail the rights to such an extent as to impair their very essence 
and deprive them of their effectiveness. Any conditions imposed must 
pursue a legitimate aim and the means employed must not be disproportion
ate to that aim. In particular, such conditions must not thwart "the free 
expression of the opinion of the people in the choice of the legislature" 
(see the above-mentioned Mathieu-Mohin and Clerfayt judgment, p. 23, 
§ 52). 

The Convention organs have, on several occasions, found that various 
exclusions from the right to vote are compatible with Article 3 of Proto
col No. 1 (application no. 8987/80, decision of 6 May 1981, DR 24, p. 192 
with further reference). The present case is, however, different from a case 
involving residence conditions. Residence conditions on voting are accept
able because States are permitted to regulate the manner in which elections 
take place, and one of the regulations is, commonly, a condition that a per
son vote from within the country. In Gibraltar, however, no Gibraltarians 
are entitled to vote in elections to the European Parliament in Gibraltar at 
all. 
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The Government claim that it would be difficult, if not impossible, to ar
range for Gibraltarians to vote in elections to the European Parliament 
because of the electoral system in the United Kingdom which, by using a 
simple majority system with a single member for each constituency creates 
strong links between the electors and the elected. Gibraltar has very differ
ent needs and interests from the United Kingdom, and could not be readily 
included in a mainland constituency. It is pointed out, in particular, that 
were Gibraltarians to be included in a mainland constituency, their vote 
might have a decisive and unjustifiable effect on the result of the election. 

We do not underestimate the value in the United Kingdom electoral sys
tem of the close links which exist between Members of Parliament and the 
constituency which they represent, and which can strengthen effective 
political democracy in very real ways. Nor do we disregard the Govern
ment's argument as to the risk of Gibraltarian voters having a decisive 
impact on the result of the election in a particular mainland constituency, 
although we note in this regard that the total population of Gibraltar is small 
by comparison with the size of the average European Parliament constitu
ency in the United Kingdom. However, given the impact of European 
Community legislation in Gibraltar, and the complete absence of any demo
cratic accountability for the people of Gibraltar in respect of that legislation, 
we consider that the total exclusion of the applicant from elections to the 
European Parliament is not compatible with Article 3 of Protocol No. I to 
the Convention. 

We have, accordingly, concluded that in the present case there has been a 
violation of Article 3 of Protocol No. I to the Convention. 

In view of this finding we have not found it necessary to examine the ap
plicant's further complaints under Article 14 of the Convention. 
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DISSENTING OPINION OF Mr SCHERMERS 

I agree with the dissenting opinion of Mr Weitzel and others. However, 
in my opinion, the paragraph on M. and Co. should be stronger. I disagree 
with the applicant that M. and Co. is not relevant to the present case. In the 
present case, the United Kingdom Government submitted that the act 
which gave rise to the direct elections to the European Parliament, and the 
Annex which limited its applicability to the United Kingdom, fall within 
the European Community legal order and are therefore not subject to 
review by the Convention organs. In M. and Co. the German Government 
also submitted that the complaint in fact concerned an act which fell 
within the European Community legal order and which, therefore, could 
not be subject to review by the Convention organs. To that extent, I see no 
fundamental difference between the two cases. In my opinion, therefore, 
the answer of the Commission to this argument in M. and Co. is indeed 
relevant to the present case. 

Essential in the passage quoted from M. and Co. in Mr Weitzel's 
dissenting opinion is the last part of the last sentence: "Therefore, 
the transfer of powers to an international organisation is not incompatible 
with the Convention provided that within that organisation fundamental 
rights will receive an equivalent protection" (M. and Co. v. Germany, 
application no. 13258/87, decision of 9 February 1990, DR 64, p. 145). 
Only when an equivalent protection of human rights is guaranteed, may 
the Commission dispense a High Contracting Party from its obligation 
to guarantee the rights of the Convention to everyone within its juris
diction. Otherwise the guarantees of the Convention could wantonly be 
limited or excluded by the creation of an international organisation. In 
the case of M. and Co. the EC Treaty applied. Because of the way the 
Court of Justice of the European Communities interprets that Treaty suffi
cient guarantees are offered. In M. and Co., the Commission noted that 
the legal system of the European Communities not only secures funda
mental rights but also provides for control of their observance. This is 
different in the present case. The act at stake is signed and ratified in the 
same way as a treaty. This means that the Court of Justice has no power to 
examine the legality of the act or of the exclusion of Gibraltar from its 
ambit. In my opinion, therefore, the proviso mentioned in M. and Co. is 
not met in the present case. There are insufficient guarantees that the 
European Union will apply the rights incorporated in Article 3 of Proto
col No. 1 to the citizens of Gibraltar. The United Kingdom was not en
titled to transfer legislative powers to the Community without protecting 
or obliging the Community to protect the rights of Article 3 of Proto
col No. 1 also for the citizens of Gibraltar. 
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At the present stage of European and international development, where 
increasingly governmental powers are transferred to European or interna
tional organs, I consider it essential to underline that the Contracting States 
remain responsible for infringements of human rights if they do not provide 
for adequate protection of these rights by the institutions to which powers 
are transferred. 
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* 
* * 

En 1994, la requerante sollicita son inscription sur Jes Iistes electorales pour 
Gibraltar dans la perspective des elections au Parlement europeen. On I'informa 
qu 'en vertu de I' Acte du 20 septembre 1976 portant election des representants au 
Parlement europeen au suffrage universe! direct, le droit de suffrage pour Jes 
elections au Parlement europeen ne s'appliquait pas a Gibraltar, ce territoire ne 
faisant pas partie du Royaume-Uni. 

Article 3 du Protocole n° I : la Convention a vu son application etendue a 
Gibraltar, ou le Protocole n° 1 s'applique aussi, de sorte que la « juridiction » 

territoriale du Royaume-Uni, au sens de !'article 1 de la Convention, se trouve 
clairement etablie. Si les actes de la Communaute europeenne ne peuvent etre 
attaques devant la Cour et si la Convention n'exclut pas le transfert de 
competences a des organisations internationales, pareil transfert ne fait pas 
disparaitre la responsabilite des Etats membres. L' Acte de 1976 et le traite de 
Maastricht de 1992, qui ont e!argi Ies competences du Parlement europeen, sont 
des instruments internationaux auxquels le Royaume-Uni a Iibrement souscrit. ce 
qui implique que le Royaume-Uni est responsable au titre de !'article I de la 
Convention et de !'article 3 du Protocole n° I des consequences du traite de 
Maastricht. La legislation europeenne touche la population de Gibraltar de la meme 
maniere que la legislation interne, et ii n'y a done aucune raison de considerer 
que le Royaume-Uni n'est pas tenu de « reconnaitre » Jes droits consacres par 

I. Redige par le greffe, ii ne lie pas la Cour. 
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!'article 3 du Protocole n° I en rapport avec la legislation europeenne. En vertu 
de !'article I de la Convention, ii incombait done au Royaume-Uni de reconnaltre 
lesdits droits en rapport avec Jes elections au Parlement europeen a Gibraltar. Les 
mots «corps legislatif » de I' article 3 du Protocole n° I ne s' entendent pas 
necessairement du seul parlement national. Le droit europeen coexiste avec le droit 
interne, sur lequel ii a d'ailleurs la primaute, a Gibraltar comme dans Jes autres 
parties de !'Union europeenne, et admettre !'argument selon Iequel le domaine 
d'activites du Parlement europeen echappe au champ d'application de I' article 3 du 
Protocole n° I risquerait de rendre inoperant l'un des outils fondamentaux 
permettant de preserver un (( regime politique veritablement democratique ». 

Aucune raison n'a ete etablie qui serait de nature a justifier que le Parlement 
europeen soit exclu du champ des elections visees a I' article 3 du Protocole n° I au 
motif qu'il s'agit d'un organe representatif supranational et non purement interne. 
Compte tenu de la nature sui generis de la Communaute europeenne. le Parlement 
europeen represente I' instrument principal du contr61e democratique et de la 
responsabilite politique dans le systeme communautaire. Legitime par son election 
au suffrage universe) direct, le Parlement europeen. quelles que soient ses limites, 
doit etre considere comme la partie de la structure de la Communaute europeenne 
qui reflete le mieux le souci d'assurer au sein de celle-ci un «regime politique 
veritablement democratique ». II existe des secteurs importants OU l'activite des 
Communautes europeennes a un impact direct a Gibraltar, et le Parlement europeen 
se trouve suffisamment associe aux procedures legislatives specifiques a la 
Communaute europeenne et au contr6le democratique general des activites de 
celle-ci pour que l'on puisse considerer qu'il constitue une partie du «corps 
legislatif » de Gibraltar. De surcrolt, rien ne permet de conclure a !'existence de 
« necessites locales» de nature a limiter !'application de la Convention. Si Jes Etats 
contractants jouissent d'une ample marge d'appreciation pour choisir leur mode de 
scrutin, en l'espece la requerante s'est vue privee de toute possibilite d'exprimer 
son opinion sur le choix des membres du Parlement europeen. II a done ete porte 
atteinte a !'essence meme de son droit de vote. 
Conclusion : violation (quinze voix contre deux). 
Eu egard a sa conclusion ci-dessus, la Cour estime, ~I J'unanimite, qu'il n'est pas 
necessaire d' examiner le grief formule par la requerante sur le terrain de 
!'article 14 de la Convention combine avec !'article 3 du Protocole n° I. 
Article 41 : la requerante ne sollicitait pas d' indemnite pour dommage. La Cour Jui 
accorde une certaine somme pour ses frais et depens. 

Jurisprudence citee par la Cour 

X c. Autriche. requete n° 7008175. decision de la Commission du 12 juillet 1976. 
Decisions et rapports 6 
Tyrer c. Royaume-Uni. arret du 25 avril 1978, serie A n° 26 
Mathieu-Mohin et Clerfayt C. Belgique. arret du 2 mars 1987, serie A n° 113 
Loizidou c. Turquie (exceptions preliminaires), arret du 23 mars 1995, serie A 
n° 310 
Jan Timke c. Allemagne, requete n° 27311/95, decision de la Commission du 
11 septembre 1995. Decisions et rapports 82-B 
Parti communiste unifie de Turquie et autres c. Turquie, arret du 30 janvier 1998, 
Recueil des arrfJts et decisions 1998-I 
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En l'affaire Matthews c. Royaume-Uni, 
La Cour europeenne des Droits de !'Homme, constituee, conformement a 

l'article 27 de la Convention de sauvegarde des Droits de !'Homme et des 
Libertes fondamentales («la Convention»), telle qu'amendee par le Proto
cole n° 11 1

, et aux clauses pertinentes de son reglement2
, en une Grande 

Chambre composee des juges dont le nom suit : 
M. L. WILDHABER, president, 
Mme E. PALM, 
MM. L. FERRARI BRAVO, 

GAUKUR JORUNDSSON, 
G. RESS, 
I. CABRAL BARRETO, 
1.-P. COSTA, 
W. FUHRMANN, 
K. JUNGWIERT, 
M. FISCHBACH, 

Mme N. v AJIC, 

M. J. HEDIGAN, 
Mme; W. THOMASSEN, 

M. TSATSA-NIKOLOVSKA, 
MM. T. PANTiRU, 

K. TRAJA, 

Sir John FREELAND,juge ad hoe, 
ainsi que de Mme M. DE BOER-BUQUICCHIO, greffiere adjointe, 

Apres en avoir delibere en chambre du conseil Jes 19 novembre 1998 et 
20 et 21 janvier 1999, 

Rend l'arret que voici, adopte a cette derniere date: 

PROCEDURE 

I. L'affaire a ete deferee a la Cour, telle qu'etablie en vertu de l'ancien 
article 19 de la Convention3

, par la Commission europeenne des Droits de 
l'Homme («la Commission») le 26 janvier 1998, dans le delai de trois 
mois qu'ouvraient Jes anciens articles 32 § 1 et 47 de la Convention. A son 
origine se trouve une requete (n° 24833/94) dirigee contre le Royaume-Uni 
de Grande-Bretagne et d'Irlande du Nord et dont Mme Denise Matthews 
avait saisi la Commission le 18 avril 1994 en vertu de I' ancien article 25. 

Notes d111ireffe 
1-2. Entre en vigueur le I er novembre 1998. 
3. Depuis I' en tree en vigueur du Protocole n ° 11, qui a amende cette disposition, la Cour 
fonctionne de maniere permanente. 
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La demande de la Commission renvoie aux anciens articles 44 et 48 ainsi 
qu'a la declaration du Royaume-Uni reconnaissant la juridiction obligatoire 
de la Cour (ancien article 46). Elle a pour objet d' obtenir une decision sur le 
point de savoir si Jes faits de la cause revelent un manquement de l'Etat 
defendeur aux exigences de !'article 3 du Protocole n° 1, considere isole
ment ou combine avec !'article 14 de la Convention. 

2. En reponse a !'invitation prevue a !'article 33 § 3 d) du reglement A 1
, 

la requerante a exprime le desir de participer a !'instance et designe son 
conseil (article 30). 

3. En sa qualite de president de la chambre initialement constituee (ancien 
article 43 de la Convention et article 21 du reglement A) pour connaitre 
notamment des questions de procedure pouvant se poser avant l'entree en 
vigueur du Protocole n° 11, M. R. Bernhardt, president de la Cour a l'epoque, 
a consulte, par l'intermediaire du greffier, !'agent du gouvernement britan
nique («le Gouvemement »),le conseil de la requerante et le delegue de la 
Commission au sujet de !'organisation de la procedure ecrite. Conformement 
a I'ordonnance rendue en consequence, le greffier a rer;u Jes memoires de la 
requerante et du Gouvemement le 20 et le 25 aoilt 1998 respectivement. 

4. A la suite de I' entree en vigueur du Protocole n° 11 le 1 er novembre 
1998, et conformement a !'article 5 § 5 dudit Protocole, l'examen de 
l'affaire a ete confie a la Grande Chambre de la Cour. Cette Grande 
Chambre comprenait de plein droit Sir Nicolas Bratza, juge elu au titre du 
Royaume-Uni (articles 27 § 2 de la Convention et 24 § 4 du reglement), 
M. L. Wildhaber, president de la Cour, Mme E. Palm, vice-presidente de la 
Cour, et MM. G. Ress, J.-P. Costa et M. Fischbach, vice-presidents de 
section (articles 27 § 3 de la Convention et 24 §§ 3 et 5 a) du reglement). 
Ont en outre ete designes pour completer la Grande Chambre : M. L. Ferrari 
Bravo, M. Gaukur JOrundsson, M. I. Cabral Barreto, M. W. Fuhrmann, 
M. K. Jungwiert, M"10 N. Vajic, M. J. Hedigan, Mme W. Thomassen, 
Mme M. Tsatsa-Nikolovska, M. T. Pantiru et M. K. Traja (articles 24 § 3 et 
100 § 4 du reglement). Ulterieurement, Sir Nicolas Bratza, qui avait partici
pe a l'examen de l'affaire par la Commission, s'est deporte de la Grande 
Chambre (article 28 du reglement). En consequence, le Gouvernement a 
designe Sir John Freeland pour sieger en qualite de juge ad hoe (articles 27 
§ 2 de la Convention et 29 § I du reglement). 

5. A !'invitation de la Cour (article 99 du reglement), la Commission a 
delegue l'un de ses membres, M. J.-C. Soyer, pour participer a la procedure 
devant la Grande Chambre. 

6. Ainsi qu'en avait decide le president, une audience s'est deroulee en 
public le 19 novembre 1998, au Palais des Droits de !'Homme a Strasbourg. 

!. Note du grejfe : le reglement A s' est applique a toutes Jes affaires deferees a la Cour 
avant le I er octobre 1994 ( entree en vigueur du Protocole n ° 9) puis, entre cette date et le 
31 octobre 1998, aux seules affaires concernant Jes Etats non lies par !edit Protocole. 
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Ont comparu : 

pour le Gouvernement 
MM. M. EATON, ministere des Affaires etrangeres 

et du Commonwealth, 
D. ANDERSON, Barrister-at-Law, 

Mmes D. COLUNS, service juridique du Cabinet, 
C. POWER, ministere des Affaires etrangeres 

et du Commonwealth, 

pour la requerante 
MM. M. LLAMAS, Barrister-at-Law, 

L. BAGLIETTO, Barrister, 
F. PICARDO, Barrister, 
R. BENZAQUEN, Unite de soutien legislatif, Gibraltar, 
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agent, 
conseil, 

conseillers ; 

conseils, 
conseiller ; 

pour la Commission 
M. J.-C. SOYER, 
M1110 M.-T. SCHOEPFER, 

delegue, 
secretaire de la Commission. 

La Cour a entendu M. Soyer, M. Llamas et M. Anderson. 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

7. Le 12 avril 1994, la requerante sollicita son inscription sur Jes listes 
electorales pour Gibraltar dans la perspective des elections au Parlement 
europeen. Le 25 avril 1994, I ' agent responsable de la tenue des listes electo
rales Jui repondit ainsi : 

« Les dispos itions de !'annexe II a l'acte CE de 1976 relatif aux elections directes 
precisent que le Royaume-Uni n' applique les d ispositions de l'acte en question qu 'en 
ce qui concerne le Royaume-Uni [paragraphe 18 ci-dessous]. Cet acte a ete adopte a 
J'unanimite des Etats membres et a va leur de traite. En consequence, le droit de suf
frage pour les elections au Parlement europeen ne s'applique pas a Gibraltar. » 

II. LE DROIT PERTINENT APPLICABLE A GIBRALTAR 

A. Gibraltar et le Royaume-Uni 

8. Gibraltar est un territoire dependant du Royaume-Uni . C'est un des 
dominions de Sa Majeste la Reine, mais il ne fait pas partie du 
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Royaume-Uni. Le Parlement britannique detient le pouvoir supreme de legi
ferer pour Gibraltar, mais ii en use rarement en pratique. 

9. Le pouvoir executif a Gibraltar se trouve entre Jes mains du Gou
verneur, qui est le representant de la Reine. En vertu d'une ordonnance 
du 23 mai 1969, certaines « questions intemes determinees » sont devo
lues au premier ministre et a ses ministres elus sur le plan local ; Jes 
autres questions (affaires etrangeres, defense et securite interieure) ne sont 
pas« determinees » et c'est done le Gouverneur qui en garde la responsa
bilite. 

10. Le premier ministre et le gouvemement de Gibraltar sont respon
sables devant l'electorat de Gibraltar par le biais d'elections generales a la 
Chambre de l'assemblee. Celle-ci est le corps legislatif inteme de Gibraltar. 
Elle a le droit d' edicter des lois pour Gibraltar sur Jes «questions internes 
determinees », sous reserve, notamment, du pouvoir que possede le Gou
verneur de refuser d'enteriner un texte vote. 

B. Gibraltar et la Communaute europeenne 

11. Le traite instituant la Communaute europeenne ( « le traite CE ») 
s'applique a Gibraltar en vertu de son article 227 § 4, qui prevoit que Jes 
dispositions du traite s'appliquent aux territoires europeens dont un Etat 
membre assume Jes relations exterieures. Le Royaume-Uni a adhere au 
traite instituant la Communaute economique europeenne du 25 mars 1957 
(«le traite CEE »), predecesseur du traite CE, par un traite d'adhesion du 
22 janvier 1972. 

12. En vertu de ce demier, Gibraltar se trouve exclu de certaines parties 
du traite CE. Ainsi, ii n'entre pas dans le territoire douanier de la Commu
naute, ce qui a pour effet de le soustraire au champ d'application des dispo
sitions sur la libre circulation des marchandises ; ii est considere comme un 
pays tiers aux fins de la politique commerciale commune ; ii est exclu du 
marche commun pour ce qui est de !'agriculture et du commerce des pro
duits agricoles, ainsi que du domaine des regles communautaires en matiere 
de taxe sur la valeur ajoutee et autres taxes sur le chiffre d'affaires, et ii ne 
contribue pas au budget communautaire. La legislation europeenne relative 
notamment a des questions telles que la libre circulation des personnes, des 
services et des capitaux, la sante, I' environnement et la protection des con
sommateurs s'applique a Gibraltar. 

13. La legislation communautaire pertinente s'integre au droit de 
Gibraltar de la meme fa~on que dans d'autres parties de !'Union : Jes regle
ments sont directement applicables, et Jes directives et autres actes juri
diques communautaires qui appellent une reglementation interne sont trans
poses par des Jois OU des regJements d' application. 

14. Si en droit britannique Gibraltar ne fait pas partie du Royaume-Uni, 
le terme « ressortissants »et Jes derives de ce terme utilises dans le traite CE 
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doivent, en ve1tu d'une declaration faite par le gouvernement britannique a 
l'epoque de l'entree en vigueur de la Joi de 1981 sur la nationalite britan
nique (British Nationality Act), etre compris comme visant notamment 
Jes citoyens britanniques et ceux des territoires dependant du Royaume-Uni 
qui acquierent leur citoyennete par l'effet d' un lien avec Gibraltar. 

C. La Communaute europeenne et le Parlement europeen 

15 . Les pouvoirs de la Communaute europeenne sont repartis entre Jes 
institutions mises en place par le traite CE, notamment le Parlement euro
peen, le Conseil, la Commission(« la Commission europeenne ») et la Cour 
de justice. 

16. Avant le l e' novembre 1993, date d'entree en viguew· du traite de 
Maast1icht sur I' Union europeenne du 7 fevrier 1992 ( « le traite de 
Maastricht »), !'article 137 du traite CEE parlait des « pouvoirs de delibera
tion et de contr6le » du Parlement europeen. Ces termes ont ete supprimes 
par le traite de Maastricht. Depuis le 1 er novembre 1993, le Parlement euro
peen a pour role, d'apres l'aiticle 137, d '« exerce[r] Jes pouvoirs qui lui sont 
attribues par le ( ... ) traite ». Les principaux de ces pouvoirs peuvent 
aujourd'hui se resumer comme suit : 

L'article 138 B prevoit que le Parlement europeen « participe au pro
cessus conduisant a !'adoption des actes communautaires, en exen;ant ses 
attributions dans le cadre des procedures definies aux articles 189 B et 
189 C, ainsi qu 'en rendant des avis conformes ou en donnant des avis 
consultati fs ». Le deuxieme paragraphe de I 'article 138 B habilite par 
ailleurs le Parlement europeen a inviter la Commission europeenne a 
soumettre toutes propositions appropriees sur les questions qui Jui pa
raissent nece siter !'elaboration d ' un acte communautaire pour la mise 
en reuvre du traite. 

Les termes « avis conformes » qui figurent au premier paragraphe de 
!'article 138 B renvoient a une procedure par laquelle le traite CE (par 
exemple aux ai·ticles 8 A § 2, et 130 D) prevoit !'adoption de dispositions 
par le Conseil sur proposition de la Commission europeenne et apres avis 
conforme du Parlement europeen. La procedure est appelee « procedure 
d'avis conforme ». 

En vertu de !'article 144, le Parlement europeen peut, en adoptant, a la 
majorite des deux tiers des voix exprimees et a la majorite des membres qui 
le composent, une motion de censure sur la gestion de la Commission euro
peenne, contraindre Jes membres de celle-ci a abandonner collectivement 
leurs fonctions. 

L' article 158 prevoit que le Parlement europeen doit etre consulte prea
lablement a la designation du president de la Commission europeenne, dont 
Jes membres, une fois designes , sont soumis, en tant que college, a un vote 
d'approbation du Parlement europeen. 
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Le premier paragraphe de I' article 189 dispose : 

«Pour l'accomplissement de leur mission et dans Jes conditions prevues au present 
traite, le Parlement europeen conjointement avec le Conseil, le Conseil et la Commis
sion arretent des reglements et des directives, prennent des decisions et formulent des 
recommandations ou des avis. » 

L'article 189 Best ainsi libelle : 

« I. Lorsque. dans le present traite, ii est fait reference au present article pour 
I' adoption d'un acte, la procedure suivante111 est applicable. 

2. La Commission presente une proposition au Parlement europeen et au Conseil. 

Le Conseil. statuant a la majorite qualifiee, apri:s avis du Parlement europeen, arrete 
une position commune. Cette position commune est transmise au Parlement europeen. 
Le Conseil informe pleinement le Parlement europeen des raisons qui l'ont conduit a 
adopter sa position commune. La Commission informe pleinement le Parlement euro
peen de sa position. 

Si, dans un delai de trois mois apri:s cette transmission, le Parlement europeen : 

a) approuve la position commune, le Conseil arrete definitivement l'acte concerne 
conformement a cette position commune; 

b) ne s'est pas prononce. le Conseil arrete l'acte concerne conformement a sa posi
tion commune : 

c) indique. a la majorite absolue des membres qui le cornposent. qu'il a !'intention 
de rejeter la position commune, ii informe immediatement le Conseil de son intention. 
Le Conseil peut convoquer le comite de conciliation vise au paragraphe 4 pour appor
ter des precisions sur sa position. Ensuite, le Parlement europeen confirme, a la majo
rite absolue des membres qui le composent, le rejet de la position commune, auquel 
cas la proposition d'acte est reputee non adoptee, ou propose des amendements con
formement au point d) du present paragraphe : 

d) propose a la majorite absolue des rnernbres qui le cornposent des amendements a 
la position commune, le texte ainsi amende est transmis au Conseil et a la Commis
sion, qui emet un a vis sur ces amendements. 

3. Si, dans un delai de trois mois apri:s reception des amendements du Parlement 
europeen, le Conseil, statuant a la majorite qualifiee. approuve tous ces amendements, 
ii modifie en consequence sa position commune et arrete l'acte concerne ; toutefois. le 
Conseil statue a l'unanimite sur Jes amendements ayant fait l'objet d'un avis negatif 
de la Commission. Si le Conseil n 'anete pas l'acte en question, le president du Con
seil, en accord avec le president du Parlement europeen, convoque sans detai le comite 
de conciliation. 

1. Cette procedure doit etre utilisee, notamment, en rapport avec les articles suivants du 
traite CE : 49 (rnesures relatives a la libre circulation des travailleurs), 54 § 2 (programme 
relatif a la liberte d'etablissement), 57 § 2 (reconnaissance mutuelle des diplomes en 
rapport avec le droit d'etablissement). 66 (reconnaissance mutuelle des dip!Omes en rapport 
avec la libre prestation de services), 100 A§ I (rapprochement des legislations en rapport 
avec le marche interieur) et 130 S § 3 (programmes d'action en rapport avec 
l'environnement). 
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4. Le comite de conciliati on, qu i reunit les membres du Conseil ou leurs represen
tants et autant de representan ts d u Parlement europeen, a pour miss ion d ' aboutir a un 
accord sur un projet commun a la majorite qualifiee des membres du Conseil ou de 
leurs representants et a la majorite des representants du Parlement europeen. La 
Comm iss ion parti cipe aux tra vaux du comite de conciliation et prend toutes les initia
ti ves necessai res en vue de promou voir un rapprochement des positions du Parlement 
europeen et du Conse il. 

5. Si , dans un delai de six sema ines apres sa convocation, le comite de conc il iation 
approuve un projet commun, le Parl ement europeen et le Conseil di sposent d 'un delai 
de six sema ines a compter de cette approbation pour arreter !'acre concerne confor
mement au projet commun , a la majorite absolue des suffrages exprimes lorsqu ' ii 
s'agit du Parlement europeen et a la majorite qualifiee lorsqu ' ii s'agit du Conseil. En 
!'absence d 'approbation par l' une des deu x institutions, la propositi on d 'acte est rep u
tee non adoptee. 

6. Lorsque le comi te de concil iation n'approu ve pas de projet com mun, la proposi
tion d 'acte est reputee non adoptee, sauf si le Conseil , statuant a la majorite qualifiee 
dans un delai de six semaines a partir de !' exp iration du delai imparti au comite de 
conciliation , confirme la pos ition commune sur laquelle ii ava il marque son accord 
avant l' ouverture de la procedure de conciliation, eventuellement assortie d ' amende
ments proposes par le Parlement europeen. Dans ce cas, l ' acte concerne es t arrete de
finitivement , a moins que le Parlement europeen, dans un delai de s ix sema ines a 
compter de la date de la confirmation par le Consei l, ne rejette le texte a la majorite 
absolue de ses membres, auque l cas la proposition d 'acte est reputee non adoptee. 

7. Les de lais de trois mois et de six semaines vises au present article peuvent etre 
prolonges respect ive ment d ' un mois ou de deux semaines au maximum, d ' un commun 
accord entre le Parle ment europeen et le Consei l. Le delai de tro is mois vise au para
graphe 2 est automatiquement prolonge de deux mois dans les cas ou le point c) dudit 
paragraphe est app li cable. 

8. Le champ d 'app lication de la procedure visee au present article peut etre elargi, 
conformement a la procedure prevue a !'arti cle N, paragraphe 2, du traite sur I' Union 
europeenne, sur la base d ' un rapport que la Commiss ion soumettra au Conseil au plus 
tard en 1996. » 

L'article 189 C est ainsi libelle: 

« Lorsque, dans le present tra ite, ii est fait reference au present article pour 
!' adoption d 'un acte, la procedure suivante111 est applicable : 

a) le Conseil , statuant a la majori te qua lifiee sur propos iti on de la Commiss ion et 
apres avis du Parlement europeen, arre te une position commune; 

b) la positi on commune du Conseil es t transmise au Parlement europeen. Le Conseil 
et la Commiss ion informent ple in ement le Parlement europeen des raisons qui ont 
conduit le Conseil a adopter sa position commune ainsi que de la position de la Com
miss ion. 

I. Cette procedure doit etre utili see, notamment, en rapport avec les articles 6 (regles 
prohibant la di scrimination sur le fondement de la nationali te), 75 § I (poLitique des tran s
ports), I 18 A (politique socia le) et 130 L-1 30 K (programmes-cadres en rapport avec 
l 'environnement). 
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Si, dans un delai de trois mois apres cette communication, le Parlement europeen 
approuve cette position commune ou s'il ne s'est pas prononce dans ce delai, le Con
seil arrete definitivement l'acte concerne conformement a la position commune; 

c) le Parlement europeen, dans le delai de trois mois vise au point b), peut, a la ma
jorite absolue des membres qui le composent, proposer des amendements a la position 
commune du Conseil. II peut egalement, a la meme majorite, rejeter la position com
mune du Conseil. Le resultat des deliberations est transmis au Conseil et a la Commis
sion. 

Si le Parlement europeen a rejete la position commune du Conseil, celui-ci ne peut 
statuer en deuxieme lecture qu'a l'unanimite; 

d) la Commission reexamine, dans un delai d'un mois, la proposition sur la base de 
laquelle le Conseil a arrete sa position commune a partir des amendements proposes 
par le Parlement europeen. 

La Commission transmet au Conseil, en meme temps que sa proposition reexami
nee, Jes amendements du Parlement europeen qu'elle n'a pas repris, en exprimant son 
avis a leur sujet. Le Conseil peut adopter ces amendements a l'unanimite; 

e) le Conseil, statuant a la majorite qualifiee, a<lople la proposition reexaminee par 
la Commission. 

Le Conseil ne peut modifier la proposition reexaminee de la Commission qu'a 
l'unanimite ; 

f) dans les cas vises aux points c), d) et e), le Conseil est tenu de statuer dans un de
lai de trois mois. A defaut d'une decision dans ce delai, la proposition de la Commis
sion est reputee non adoptee ; 

g) les delais vises aux points b) et t) peuvent etre prolonges d'un commun accord 
entre le Conseil et le Parlement europeen d'un mois au maximum. » 

L'article 203 detaille la procedure d'adoption du budget de la Commu
naute. En particulier, ii confere au Parlement europeen le pouvoir tantot de 
proposer des modifications au projet de budget, tantot de I'amender, mais 
aussi, a !'issue de la procedure, de le rejeter et de demander qu'un nouveau 
projet Jui soit soumis (article 203 § 8). 

L'article 206 prevoit la participation du Parlement europeen a la proce
dure au terme de laquelle la Commission europeenne m;oit decharge sur 
!'execution du budget. En particulier, le Parlement europeen peut demander 
a entendre la Commission europeenne sur !'execution des depenses, et la 
Commission europeenne doit Jui soumettre, a sa demande, toute information 
necessaire. Par ailleurs, la Commission europeenne doit tout mettre en 
~uvre pour donner suite aux observations du Parlement europeen sur 
I' execution des depenses. 

D. Les elections et le Parlement europeen 

17. L'aiticle 138 § 3 du traite CEE chargeait le Parlement europeen 
d'elaborer des projets en vue des elections. Le Conseil etait invite a« arreter 
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les dispositions dont ii recommandera[it] !'adoption par les Etats membres, 
conformement a leurs regles constitutionnelles respectives ». Une clause 
identique figurait dans le traite instituant la Communaute europeenne du 
charbon et de I' acier et dans le traite instituant la Communaute europeenne 
de I' energie atornique. 

18. Conformement a !'article 138 § 3, la decision 76/787 du Conseil du 
20 septembre 1976 ( « la Decision du Conseil » ), qui etait signee du presi
dent du Conseil des Communautes europeennes et des ministres des 
Affaires etrangeres des Etats membres, arreta Jes dispositions susvisees. 
Les clauses techniques figuraient dans un acte (I' acte portant election des 
representants au Parlement europeen au suffrage universe! direct : « I' Acte 
de 1976 ») signe par les ministres des Affaires etrangeres des Etats membres 
et qui se trouvait annexe a la Decision du Conseil. L'article 15 de l'Acte 
de 1976 comportait une disposition ainsi libellee : « Les annexes I, II et III 
font partie integrante du present acte. » L' annexe II enonc;:ait: «le Royaume
Uni appliquera les dispositions du present acte uniquement en ce qui con
ceme le Royaume-Uni. » 

E. L'application de la Convention a Gibraltar 

19. Par une declaration datee du 23 octobre 1953, le Royaume-Uni a 
etendu !'application de la Convention a Gibraltar, conformement a l'ancien 
article 63 de la Convention. Le Protocole n° 1 a la Convention s'applique a 
Gibraltar en vertu d'une declaration faite au titre de !'article 4 du Proto
cole n° 1 le 25 fevrier 1988. 

PROCEDURE DEV ANT LA COMMISSION 

20. M111
c Matthews a saisi la Commission le 18 avril 1994. Elle alleguait 

une violation de !'article 3 du Protocole n° 1, considere isolement ou com
bine avec !'article 14 de la Convention. 

21. La Commission a declare la requete (n° 24833/94) recevable le 
16 avril 1996. Dans son rapport du 29 octobre 1997 (ancien article 31 de la 
Convention), elle formule l'avis qu'il n'y a eu violation ni de !'article 3 du 
Protocole n° 1 (onze voix contre six), ni de !'article 14 de la Convention 
(douze voix contre cinq). Le texte integral de son avis et des cinq opinions 
separees dont ii s' accompagne figure en annexe au present arret. 
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CONCLUSIONS PRESENTEES A LA COUR 

22. Le Gouvemement invite la Cour a constater qu'il n'y a pas eu viola
tion de la Convention. 

23. La requerante, pour sa part, demande a la Cour de dire qu'il y a eu 
violation des droits a elle garantis par I' article 3 du Protocole n° I, consicte
re isolement ou combine avec !'article 14 de la Convention. Elle sollicite 
egalement le remboursement de ses frais. 

ENDROIT 

I. SUR LA VIOLATION ALLEGUEE DE L' ARTICLE 3 DU PROTO
COLE N° 1 

24. La requerante allegue une violation de I' article 3 du Protocole n° 1, 
aux termes duquel : 

« Les Hautes Parties contractantes s'engagent a organiser. a des intervalles raison
nables, des elections libres au scrutin secret, dans les conditions qui assurent la libre 
expression de !'opinion du peuple sur le choix du corps legislatif. » 

25. Le Gouvemement soutient que, pour trois motifs principaux, 
!'article 3 du Protocole n° l est inapplicable aux faits de la presente espece. 
A titre subsidiaire, ii plaide la non-violation de cette clause. 

A. Le Royaume-Uni peut-il voir sa responsabilite engagee au titre de 
la Convention pour n'avoir pas organise d'elections au Parlement 
europeen a Gibraltar ? 

26. D'apres le Gouvemement, le grief de la requerante vise en realite la 
decision 761787 du Conseil du 20 septembre 1976 et I' acte portant election 
des representants au Parlement europeen au suffrage universe! direct qui s'y 
trouvait annexe (paragraphe 18 ci-dessus). Adopte dans le cadre communau
taire, !edit acte, qui a vaJeur de traite, ne pourrait etre revoque OU modifie 
unilateralement par le Royaume-Uni. Le Gouvemement souligne que la Com
mission europeenne des Droits de !'Homme a refuse a plusieurs reprises de 
soumettre des mesures relevant de l'ordre juridique communautaire a un 
controle de compatibilite avec la Convention. Tout en admettant qu'il pour
rait y avoir des circonstances ou une Partie contractante pourrait enfreindre 
ses obligations au titre de la Convention en souscrivant par voie de traite des 
obligations incompatibles avec cet instrument, ii estime qu' en I' espece, ou 
sont en cause des actes adoptes dans le cadre de la Communaute euro
peenne, la situation n'est pas la meme. Ainsi, Jes actes adoptes par la Com-
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munaute ou en consequence de ses exigences ne pourraient etre imputes aux 
Etats membres, conjointement ou individuellement, en particulier s'ils 
concernent des elections a un organe constitutionnel de la Communaute 
elle-meme. A !'audience, le Gouvernement a declare que la responsabilite 
d'un Etat au titre de la Convention ne peut etre engagee que si cet Etat a un 
pouvoir de contr6le effectif sur l'acte incrimine. Or, en ce qui concerne Jes 
dispositions relatives aux elections au Parlement europeen, le gouvernement 
britannique n' aurait pas un tel pouvoir. 

27. La requerante conteste cet argument. D'apres elle, la Decision du 
Conseil et I' Acte de 1976 constituaient un traite international plut6t qu'un 
acte emanant d'une institution dont Jes decisions ne seraient pas soumises a 
un contr6le de compatibilite avec la Convention. Le Gouvemement demeu
rerait done responsable au regard de la Convention des effets de ces deux 
textes. A titre subsidiaire, c' est-a-dire pour le cas ou ces derniers seraient 
interpretes comme impliquant un transfert de pouvoirs aux organes de la 
Communaute, la requerante soutient, en s'appuyant sur la jurisprudence de 
la Commission, que vu !'absence, dans le cadre de la Comrnunaute, d'une 
protection equivalente des droits a elle garantis par !'article 3 du Protocole 
n° 1, le Gouvemement demeure en tout etat de cause responsable au titre de 
la Convention. 

28. La majorite de la Commission n'a pas pris parti sur ce point, qui a en 
revanche ete aborde tant dans les opinions concordantes que dans Jes opi
nions dissidentes jointes au rapport. 

29. Aux termes de I' article l de la Convention, Jes Hautes Parties con
tractantes « reconnaissent a toute personne relevant de leur juridiction Jes 
droits et libertes definis [dans] la( ... ) Convention ». Cette disposition ne fait 
aucune distinction quant au type de normes ou de mesures en cause et ne 
soustrait aucune partie de la « juridiction » des Etats membres a I' empire de 
la Convention (arret Parti communiste unifie de Turquie et autres c. Turquie 
du 30 janvier 1998, Recueil des arrets et decisions 1998-1, pp. 17-18, § 29). 

30. La Cour rc!Cvc que Jes parties ne contestent pas que I' article 3 du 
Protocole n° I s'applique a Gibraltar. Elle rappelle que la Convention a vu 
son application etendue a ce territoire par la declaration britannique du 
23 octobre 1953 (paragraphe 19 ci-dessus), et que le Protocole n° I 
s'applique a Gibraltar depuis le 25 fevrier 1988. Sous !'angle de !'article 1 
de la Convention, la « juridiction » territoriale du Royaume-Uni se trouve 
done clairement etablie. 

31. La Cour doit neanmoins examiner si, nonobstant la nature des 
elections au Parlement europeen, organe de la Communaute europeenne, 
le Royaume-Uni peut etre juge responsable au regard de la Convention 
pour n' avoir pas organise de telles elections a Gibraltar, autrement dit si 
le Royaume-Uni est tenu de « reconnaitre » le droit de participer aux 
elections au Parlement europeen, malgre le caractere comrnunautaire de 
celles-ci. 
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32. La Cour note que les actes de la Communaute europeenne ne 
peuvent etre attaques en tant que tels devant la Cour, car la Communaute 
en tant que telle n' est pas Partie contractante. La Convention n' exclut 
pas le transfert de competences a des organisations intemationales, pourvu 
que Jes droits garantis par la Convention continuent d'etre « reconnus ». 

Pareil transfert ne fait done pas disparaitre la responsabilite des Etats 
membres. 

33. En l'espece, la violation de la Convention resulterait de la combinai
son d'une annexe a I' Acte de 1976, auquel le Royaume-Uni a souscrit, avec 
I' elargissement des competences du Parlement europeen opere par le traite 
de Maastricht. La Decision du Conseil, I' Acte de 1976 (paragraphe 18 ci
dessus) et le traite de Maastricht ayant modifie le traite CEE constituent tous 
des instruments internationaux auxquels le Royaume-Uni a librement sous
crit. De fait, I' Acte de 1976 ne peut etre attaque devant la Cour de justice 
des Communautes europeennes, car ii ne s'agit pas d'un acte « ordinaire » 

de la Communaute, mais d'un traite conclu au sein de l'ordre juridique 
communautaire. Le traite de Maastricht n'est pas, lui non plus, un acte de la 
Communaute, mais un traite, par la voie duquel s'est realisee la revision du 
traite CEE. Le Royaume-Uni, conjointement avec !'ensemble des autres 
parties au traite de Maastricht, est responsable ratione materiae au titre de 
!'article 1 de la Convention et, en particulier, de !'article 3 du Protocole 
n° 1, des consequences de ce traite. 

34. Pour determiner dans quelle mesure ii incombe au Royaume-Uni de 
« reconnaitre » Jes droits consacres par !'article 3 du Protocole n° 1 en 
rapport avec Jes elections au Parlement europeen a Gibraltar, la Cour rap
pelle que la Convention vise a garantir des droits non pas theoriques OU 

illusoires, mais concrets et effectifs (voir, par exemple, l'arret Parti commu
niste unifie de Turquie et autres precite, pp. 18-19, § 33). II n'est pas con
teste que les textes resultant du processus legislatif communautaire touchent 
la population de Gibraltar de la meme maniere que ceux qui emanent exclu
sivement de la Chambre de l'assemblee locale. De ce point de vue, ii n'y a 
aucune difference entre la legislation europeenne et la legislation interne, et 
aucune raison de considerer que le Royaume-Uni n'est pas tenu de 
« reconnaitre » Jes droits consacres par I' article 3 du Protocole n° 1 en 
rapport avec la legislation europeenne de la meme maniere que ceux-ci 
doivent etre « reconnus » en rapport avec la legislation purement intcme. En 
particulier, !'argument selon lequel le Royaume-Uni n'a pas reellement 
prise sur la situation incriminee ne change rien a ce constat, puisque la 
responsabilite de cet Etat resulte du fait que, posterieurement au moment ou 
!'article 3 du Protocole n° I est devenu applicable a Gibraltar, ii a assume, 
par la voie de !'instrument international que constitue le traite de Maastricht, 
des obligations ayant eu pour effet de modifier sa situation au regard de la 
Decision du Conseil et de I' Acte de 1976. La Cour releve que. !ors de son 
adhesion au traite CE, le Royaume-Uni a choisi, en faisant application de 
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!'article 227 § 4 dudit traite, de permettre a des parties substantielles de la 
legislation communautaire de deployer Jeurs effets a Gibraltar (paragraphes 
11 a 14 ci-dessus). 

35. II resulte de ce qui precede qu'en vertu de !'article 1 de la Conven
tion le Royaume-Uni doit reconnaitre a Gibraltar Jes droits consacres par 
l'article3 du Protocole n° I, qu'il s'agisse d'elections purement internes OU 

d'elections europeennes. 

B. L'article 3 du Protocole n° 1 est-ii applicable a on organe tel que 
le Parlement europeen ? 

36. D'apres le Gouvernement, !'obligation consacree a !'article 3 du 
Protocole n° I se limite necessairement aux questions relevant du pouvoir 
des parties a la Convention, c'est-a-dire des Etats souverains. Le «corps 
legislatif» de Gibraltar serait la Chambre de I' assemblee, et ce serait a cet 
organe que !'article 3 du Protocole n° 1 s'applique en ce qui concerne 
Gibraltar. Rien ne permettrait de considerer que la Convention peut impo
ser aux Hautes Parties contractantes des obligations en rapport avec des 
elections au parlement d'une organisation distincte de type supranational. 
Cela serait particulierement vrai en l'espece, ou Jes Etats membres de la 
Communaute europeenne ont limite leur souverainete en faveur de celle-ci, 
et OU tant le Parlement europeen lui-meme que son regime electoral de base 
sont des emanations du systeme juridique propre a la Communaute et non 
de celui de ses Etats membres. 

37. La requerante invoque des decisions anterieures de la Commission 
europeenne des Droits de !'Homme dans lesquelles des griefs relatifs au 
Parlement europeen ont ete traites au fond, ce qui impliquerait que la Com
mission a effectivement suppose que !'article 3 du Protocole n° I s'applique 
aux elections au Parlement europeen (voir, par exemple, Lindsay 
c. Royaume-Uni, requete n° 8364/78, decision du 8 mars I 979, Decisions et 
rapports (DR) 15, p. 247, et Tete c. France, requete n° 11123/84, decision 
du 9 decembre 1987, DR 54, p. 52 ). L' interessee partage I' a vis des membres 
dissidents de la Commission pour lesquels le simple fait que le Parlement 
europeen n' existait pas a I' epoque de la redaction du Protocole n° l ne suffit 
pas a l'exclure du champ d'application de !'article 3 de cet instrument. 

38. La majorite de la Commission a axe son raisonnement sur cette 
cause d'inapplicabilite de !'article 3. Elle a estime que «juger !'article 3 du 
Protocole n° I applicable aux organes representatifs supranationaux serait 
etendre sa portee au-dela de ce que fut !'intention des auteurs de 
I' instrument et au-de Ja de I' objet et du but de la disposition en cause. ( ... ) 
[L]e role de !'article 3 est d'assurer qu'aient lieu a des intervalles reguliers 
des elections aux assemblees legislatives, nationales ou locales, c' est-a-dire, 
dans le cas de Gibraltar, a la Chambre de I' assemblee » (paragraphe 63 du 
rapport). 
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39. La Cour a declare a maintes reprises que la Convention est un ins
trument vivant qui doit etre interprete a la lumiere des conditions actuelles 
(voir, notamment, l'arret Loizidou c. Turquie du 23 mars 1995 (exceptions 
preliminaires), serie A n° 310, pp. 26-27, § 71, avec la reference qui s'y 
trouve citee). Le simple fait qu'un organe n'a pas ete envisage par Jes auteurs 
de la Convention ne saurait empecher cet organe d' entrer dans le domaine de 
la Convention. Dans la mesure ou Jes Etats contractants organisent des struc
tures constitutionnelles ou parlementaires communes par des traites intema
tionaux, la Cour doit tenir compte, pour interpreter la Convention et ses Pro
tocoles, des changements structurels operes par ces accords mutuels. 

Reste a determiner si un organe tel que le Parlement europeen n'echappe 
pas malgre tout au champ d'application de !'article 3 du Protocole n° I. 

40. La Cour rappelle que Jes mots «corps legislatif » ne s 'entendent pas 
necessairement du seul parlement national ; ii echet de Jes interpreter en 
fonction de la structure constitutionnelle de l'Etat en cause. Dans l'affaire 
Mathieu-Mahin et Clerfayt c. Belgique, la reforme constitutionnelle beige 
de 1980 avait contere au Conseil tlamand suffisamment de competences et 
de pouvoirs pour que !'on pGt considerer que, comme d'ailleurs le Conseil 
de la Communaute frarn;aise et le Conseil regional wallon, ii faisait partie 
du « corps legislatif » beige, au meme titre que la Chambre des represen
tants et le Senat (arret Mathieu-Mohin et Clerfayt c. Belgique du 2 mars 
1987, serie A n° 113, p. 23, § 53 ; voir egalement, en ce qui conceme 
l'applicabilite de !'article 3 du Protocole n° 1 aux parlements regionaux en 
Autriche et en Allemagne, Jes decisions de la Commission des 12 juillet 
1976 (requete n° 7008/75, DR 6, p. 120) et 11 septembre 1995 (requete 
n° 27311/95, DR 82-A, p. 158)). 

41. D'apres la Cour de justice des Communautes europeennes, le droit 
communautaire a pour caracteristique de coexister avec le droit inteme, sur 
lequel ii a d'ailleurs la primaute (voir, par exemple, Costa c. ENEL, 6/64, 
Ree. 1964, p. 585, et Amministrazione delle Finanze dello Stato 
c. Simmenthal SpA, 106/77, Ree. 1978, p. 629). A cet egard, Gibraltar ne 
deroge pas aux autres parties de !'Union europeenne. 

42. La Cour rappelle que )'article 3 du Protocole n° I consacre un prin
cipe caracteristique d'un regime politique ventablement democratique (voir 
I' arret Mathieu-Mohin et Clerfayt precite, p. 22, § 4 7, et I' arret Parti com
munistc unific de Turquie et autres precite, pp. 21-22, § 45). En l'espece nul 
ne soutient qu'il y ait d'autres moyens d'assurer une representation electo
rale de la population de Gibraltar au sein du Parlement europeen, et la Cour 
n'en apen;oit aucun. 

43. Aussi la Cour considere-t-elle qu'admettre !'argument du Gouver
nement selon lequel le domaine d'activites du Parlement europeen echappe 
au champ d'application de !'article 3 du Protocole n° I risquerait de rendre 
inoperant l'un des outils fondamentaux permettant de preserver un «regime 
politique veritablement democratique ». 
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44. II en resulte qu'aucune raison n' a ete etablie qui serait de nature a 
justifier que le Parlement europeen soit exclu du champ des elections visees 
a l'ruticle 3 du Protocole n° I au motif qu'il s'agit d'un organe representatif 
supranational et non purement interne. 

C. Le Parlement europeen presentait-il, a l'epoque pertinente, Jes 
caracteristiques d'un «corps legislatif »a Gibraltar? 

45. Le Gouvernement considere qu'il continue de manquer au Parlement 
europeen Jes deux attributs Jes plus fondamentaux d'un corps legislatif : 
!'initiative legislative et le pouvoir d ' adopter des lois. D'apres Jui, le seul 
changement aux pouvoirs et fonctions du Parlement europeen intervenu 
depuis la derniere fois ou la Commission, dans l'affaire Tete precitee (para
graphe 37 ci-dessus) , a examine la question - la procedure prevue a 
I' article 189 B du traite CE - ne conferait meme pas au Parlement europeen 
un pouvoir de codecision avec le Conseil, et de toute maniere ce change
ment ne concernait qu'une tres faible part de la production legislative de la 
Communaute. 

46. A cet egard, la requerante fait valoir que la Commission europeenne 
des Droits de l'Homme a estime que l' entree en vigueur de I' Acte unique 
europeen en 1986 n'avait pas confere au Parlement europeen suffisamment 
de pouvoirs et fonctions pour que celui-ci put etre considere comme un 
« corps legislatif » (decision Tete precitee). Elle soutient que le traite de 
Maastricht a accru ces pouvoirs dans une mesure telle que, d' un organe de 
deliberation et de contr6le, le Parlement europeen s ' est transforme en un 
organe assumant, en partie tout au moins, Jes pouvoirs et fonctions qui 
incombent aux corps legislatifs nationaux que vise !'article 3 du Protocole 
11° 1. Les Hautes Parties contractantes se seraient engagees a organiser, a 
des intervalles raisonnables, des elections libres au scrutin secret, dans des 
conditions qui assurent la libre expression de !'opinion du peuple sur le 
choix du corps legislatif. La requerante ne prend pas uniquement en consi
deration Jes pouvoirs du Parlement europeen resultant du traite de 
Maastricht, mais egalement ceux qu ' il possedait aupru·avant, notamment 
ceux qui Jui avaient ete conferes par I' Acte unique europeen en 1986. 

47. La Commission ayant juge !'article 3 inapplicable aux organes re
presentatifs supranationaux, elle ne s' est pas penchee sur ce point. 

48. Pour determiner si , aux fins de !'article 3 du Protocole n° 1, le Par
lement europeen doit etre considere comme le «corps legis latif » de 
Gibraltar, ou comme une partie de ce corps, la Cour doit tenir compte de la 
nature sui generis de la Communaute europeenne, laquelle ne suit pas le 
modele d' une separation plus ou moins stricte des pouvoi.rs entre l 'executif 
et le legislatif que !'on trouve dans beaucoup d'Etats. De fait, le processus 
legislatif au sein de la Communaute europeenne implique la participation du 
Parlement europeen, du Conseil et de la Commission europeenne. 
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49. La Cour doit veiller ace qu'un «regime politique veritablement de
mocratique » existe dans Jes territoires auxquels la Convention s'applique, 
et, dans ce contexte, elle doit avoir egard non seulement aux pouvoirs stric
tement legislatifs d'un organe donne, mais egalement au role joue par celui
ci dans I' ensemble du processus legislatif. 

50. Depuis le traite de Maastricht, Jes pouvoirs du Parlement europeen 
ne sont plus qualifies de pouvoirs « de deliberation et de controle ». La 
suppression de ces termes doit etre consideree comme attestant que le Par
lement europeen n'est plus un organe purement consultatif, mais est devenu 
un organe appele a jouer un role determinant dans le processus legislatif 
communautaire. La modification de !'article 137 du traite CE ne saurait 
toutefois passer pour davantage qu'une indication de !'intention des autcurs 
du traite de Maastricht. Ce n'est qu'en examinant Jes pouvoirs effectifs du 
Parlement europeen dans le contexte de l 'ensemble du process us legislatif 
en vigueur au sein de la Communaute europeenne que la Cour peut determi
ner si le Parlement europeen agit comme « corps legislatif », ou comme 
partie d'un tel corps, a Gibraltar. 

51. Le role du Parlement europeen dans le processus legislatif commu
nautaire depend des questions traitees (paragraphes 15-16 ci-dessus). 

Lorsqu'il s'agit d'adopter un reglement OU une directive dans le cadre de 
la procedure de consultation (par exemple au titre des articles 99 ou 100 du 
traite CE), ii peut y avoir, suivant la disposition concernee, obligation de 
consulter le Parlement europeen. En pareil cas, le Parlement europeen ne 
joue qu'un role limite. Lorsque le traite CE exige que soit suivie la proce
dure decrite a I' article 189 C, le Conseil unanime peut passer outre a I' a vis 
formule par le Parlement europeen sur une question. La ou le traite CE 
exige que la procedure decrite a !'article 189 B soit suivie, en revanche, le 
Conseil ne peut adopter aucune mesure contre la volonte du Parlement 
europeen. Enfin, la ou la procedure « d'avis conforme » (visee au premier 
paragraphe de !'article 138 B du traite CE) est utilisee, notamment pour 
!'adhesion de nouveaux Etats membres et pour la conclusion de certains 
types d'accords internationaux, le consentement du Parlement europeen est 
requis pour qu'une mesure puisse etre adoptee. 

Outre cette participation a !'adoption de textes legislatifs, le Parlement 
europeen est investi de fonctions en rapport avec la mise en place et le ren
voi de la Commission curopcenne. C'est ainsi qu'il possCdc un pouvoir de 
censurer la Commission europeenne qui peut aboutir a ce que les membres 
de celle-ci doivent abandonner collectivement leurs fonctions (article 144); 
la nomination des membres de la Commission europeenne est soumise a un 
vote d'approbation du Parlement europeen (article 158); le budget commu
nautaire ne peut etre adopte sans !'accord du Parlement europeen (article 
203) ; le Parlement europeen donne decharge a la Commission europeenne 
sur !'execution du budget, matiere dans laquelle il exerce des pouvoirs de 
controle sur !edit organe (article 206). 
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De plus, si le Parlement europeen ne possede pas formellement un droit 
d'initiative en matiere legislative, ii a le droit d'inviter la Commission euro
peenne a Jui soumettre des propositions sur des questions qui Jui paraissent 
necessiter I' elaboration d'un acte communautaire (article 138 B). 

52. Quant au contexte dans lequel le Parlement europeen fonctionne, la 
Cour estime que cet organe est I' instrument principal du controle democra
tique et de la responsabilite politique dans le systeme communautaire. Legi
time par son election au suffrage universe) direct, le Parlement europeen 
doit etre considere, quelles que soient ses lirnites, comme la partie de la 
structure de la Communaute europeenne qui reflete le mieux le souci 
d'assurer au sein de celle-ci un «regime politique veritablement democra
tique ». 

53. Meme compte tenu du fait que Gibraltar se trouve exclu de certains 
domaines de l'activite communautaire (paragraphe 12 ci-dessus), ii demeure 
des secteurs importants ou cette activite a un impact direct a Gibraltar. De 
surcroit, ainsi que la requerante le fait observer, Jes mesures prises au titre 
de I' article 189 B du traite CE et qui touchent Gibraltar ont trait a des ques
tions importantes telles que la securite routiere, la protection des consom
mateurs, la pollution atmospherique due aux emissions provenant de vehi
cules a moteur et I' ensemble des mesures relatives a I' achevement du mar
cM interieur. 

54. La Cour estime en consequence que le Parlement europeen se trouve 
suffisamment associe au processus legislatif specifique conduisant a 
!'adoption d'actes au titre des articles 189 B et 189 C du traite CE, ainsi 
qu'au controle democratique general des activites de la Communaute euro
peenne, pour que l'on puisse considerer qu'il constitue une partie du« corps 
Iegislatif »de Gibraltar aux fins de !'article 3 du Protocole n° I. 

D. L'application de I' article 56 de la Convention au cas d'espece 

55. L'article 56 §§ 1 et 3 de la Convention est ainsi libelle: 

« I. Tout Etat peut. au moment de la ratification ou a tout autre moment par la 
suite. declarer, par notification adressee au Secretaire General du Conseil de !'Europe, 
que la( ... ) Convention s'appliquera, sous reserve du paragraphe 4 du present article, a 
tous Jes territoires ou a l'un quelconque des territoires dont ii assure Jes relations inter

nationales. 

( ... ) 

3. Dans lesdits territoires Jes dispositions de la( ... ) Convention seront appliquees en 

tenant compte des necessites locales. » 

56. Le Gouvemement note, sans exciper formellement de ce point, que 
deux membres de la Commission ont mis en exergue la situation constitu
tionnelle de Gibraltar, qui est celle d'un territoire dependant du Royaume
Uni, dans le contexte de I' article 56 (anciennement 63) de la Convention. 
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57. La requerante estime que Jes « necessites locales» visees a !'article 
56 § 3 de la Convention ne sauraient etre interpretees comme restreignant 
!'application de !'article 3 du Protocole n° 1 en l'espece. 

58. Ayant juge !'article 3 inapplicable pour d'autres motifs, la Commis
sion ne s'est pas penchee sur ce point. Deux de ses membres ont quanta eux 
estime, dans des opinions separees concordantes, que I' article 56 de la 
Convention avait un role a jouer en I' espece. 

59. La Cour rappelle que, dans l'arret Tyrer c. Royaume-Uni du 25 avril 
1978 (serie A n° 26, pp. 18-19, § 38), elle a juge que, pour que !'article 
(anciennement) 63 puisse s'appliquer, ii faut « la preuve decisive et mani
feste d'une necessite ». Les necessites locales, lorsqu'elles renvoient au 
statutjuridiyue particulier d'un territoire, doivent revetir un caractere impe
rieux pour justifier !'application de !'article 56 de la Convention. En 
l'espece, le Gouvemement ne soutient pas que le statut de Gibraltar soit tel 
qu'il faille admettre I' existence de « necessites locales » de nature a limiter 
!'application de la Convention, et la Cour ne decele aucun element faisant 
apparaltre pareilles necessites. 

E. Le fait de ne pas organiser d'elections au Parlement europeen a 
Gibraltar en 1994 Hait-ii compatible avec l'article 3 du Protocole 
n° 1? 

60. Le Gouvemement soutient que, meme si l' article 3 du Protocole n° 1 
devait etre declare applicable au Parlement europeen, ii ne pourrait I' avoir 
viole par cela seul qu'il n'a pas organise d'elections a Gibraltar en 1994, 
cette matiere relevant de la marge d' appreciation de l'Etat. II fait observer 
que, !ors des elections de 1994, le Royaume-Uni a eu recours au scrutin 
majoritaire uninominal a un tour. Le processus electoral se serait trouve 
fausse si I' on avait erige Gibraltar en circonscription distincte, puisque 
Gibraltar compte environ 30 OOO habitants, soit moins de 5 % de la popula
tion moyenne des circonscriptions definies au Royaume-Uni pour Jes elec
tions au Parlement europeen. L' option consistant a retracer Jes Ii mites des 
circonscriptions de maniere a integrer Gibraltar dans une nouvelle circons
cription ou dans une circonscription existante n'etait pas davantage envisa
geable, des !ors que Gibraltar ne faisait pas partie du Royaume-Uni et 
n' avait pas de liens sol ides - historiques ou autres - avec quelque circons
cription britannique que ce soit. 

61. La requerante se plaint d'avoir ete entierement privee du droit de 
vote aux elections de 1994. Elle soutient que la protection des droits fonda
mentaux ne peut dependre de la question de savoir s'il existe des solutions 
pratiques permettant d'abandonner le systeme en vigueur. 

62. Ayant conclu a l'inapplicabilite de !'article 3 du Protocole n° 1, la 
Commission n'a pas examine le point de savoir si le fait de ne pas organiser 
d'elections a Gibraltar etait compatible avec cette disposition. 



ARRET MATTHEWS c. ROY AUME-UN! 327 

63. La Cour rappelle que les droits consacres par !'article 3 du Protocole 
n° 1 ne sont pas absolus mais sujets a restrictions. Les Etats contractants 
jouissent d'une ample marge d'appreciation pour entourer le droit de vote 
de conditions, mais il appartient a la Cour de statuer en demier ressort sur 
!'observation des exigences du Protocole n° 1. II lui faut s'assurer que les
dites conditions ne reduisent pas les droits dont il s'agit au point de les 
atteindre dans leur substance meme et de les priver de leur effectivite, 
qu'elles poursuivent un but legitime et que Jes moyens employes ne se 
revelent pas disproportionnes. Ces conditions ne doivent pas, en particulier, 
contrecarrer « la libre expression de I' opinion du peuple sur le choix du 
corps legislatif » (arrer Mathieu-Mohin et Clerfayt precite, p. 23, § 52). 

64. La Cour precise d' emblee que le choix du mode de scrutin au travers 
duquel la libre expression de I' opinion du peuple sur le choix du corps 
legislatif est assuree - representation proportionnelle, scrutin majoritaire ou 
autre - est une question pour laquelle chaque Etat jouit d'une ample marge 
d' appreciation. Dans le cas present, toutefois, la requerante, en sa qualite de 
residente de Gibraltar, s'est vue privee de toute possibilite d'exptimer son 
opinion sur le choix des membres du Parlement europeen. Sa situation n'est 
pas la meme que celle d'une personne qui ne peut participer a des elections 
au motif qu'elle reside en dehors du ressort concerne : pareille personne 
peut passer pour avoir affaibli le lien existant entre elle et ledit ressort. En 
l'espece, la Cour a juge (paragraphe 34 ci-dessus) que la legislation com
munautaire fait partie du droit de Gibraltar et que la requerante en ressent 
directement les effets. 

65. Dans ces conditions, ii a ete porte atteinte a I' essence meme du droit 
de vote tcl que le garantit a la requerante !'article 3 du Protocole n° 1. 

II en resulte qu'il y a eu violation de cette disposition. 

II. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 14 DE LA 
CONVENTION COMBINE A VEC L' ARTICLE 3 DU PROTOCOLE 
N° 1 

66. La requerante allegue de surcrolt qu' en sa qualite de residente de 
Gibraltar elle a ete victime d'une discrimination contraire a I' article 14 de la 
Convention, aux termes duquel : 

«La jouissance des droits et libertes reconnus dans la( ... ) Convention doit etre assu
ree, sans distinction aucune, fondee notamment sur le sexe, la race, la couleur, la 
langue, la religion, Jes opinions politiques ou toutes autres opinions, l'origine natio
nale ou sociale. l'appartenance a une minorite nationale. la fortune. la naissance ou 
toute autre situation. » 

67. Le Gouvemement ne s'est pas exprime separement sur ce grief. 
68. Eu egard a sa conclusion ci-dessus selon laquelle ii y a eu violation 

de I' article 3 du Protocole n° I considere isolement, la Cour n' estime pas 
necessaire d' examiner le grief tire de I' article 14. 
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III. SUR L' APPLICATION DEL' ARTICLE 41 DE LA CONVENTION 

69. Aux termes de !'article 41 de la Convention, 

«Si la Cour declare qu'il y a eu violation de la Convention ou de ses Protocoles, et 
si le droit interne de la Haute Partie contractante ne permet d'effacer qu'impar
faitement les consequences de cette violation, la Cour accorde a la partie lesee, s'il y a 
lieu, une satisfaction equitable. » 

A. Frais et depens 

70. La requerante ne sollicite pas d'indemnite pour dommage au titre de 
!'article 41 mais reclame le remboursement de ses frais et depens devant la 
Cour, qu'elle chiffre a 760 OOO francs franc;:ais (FRF) et a 10 955 livres 
sterling (GBP), la somme de 760 OOO FRF correspondant aux honoraires et 
frais de son representant (750 heures a 1 OOO FRF l'heure) et a 10 OOO FRF 
de debours, et la somme de 10 955 GBP correspondant aux honoraires 
et frais des solicitors engages a Gibraltar. Elle revendique egalement 
6 97 6 FRF et 1 151,50 GB P pour frais de voyage. 

Le Gouvernement considere que le nombre total d'heures pour les
quelles le representant principal du requerant demande a etre paye devrait 
etre reduit de moitie environ et que les frais afferents aux services pretes 
par les solicitors a Gibraltar n' auraient pas du depasser un tiers des 
sommes reclamees. Le Gouvernement conteste aussi une partie des frais 
de voyage. 

71. A la lumiere des criteres se degageant de sa jurisprudence, la Cour 
estime, en equite, que la requerante doit se voir accorder la somme de 
45 OOO GBP, dont il y a lieu de deduire 18 510 FRF, deja verses par la voie 
de !'assistance judiciaire pour les honoraires et Jes frais de voyage et de 
subsistance exposes devant la Cour. 

B. Interets moratoires 

72. D'apres les informations dont la Cour dispose, le taux d'interet legal 
applicable au Royaume-Uni a la date d'adoption du present aITet est de 
7,5 % !'an. 

PAR CES MOTIFS, LA COUR 

I. Dit, par quinze voix contre deux, qu'il y a eu violation de !'article 3 du 
Protocole n° 1 ; 

2. Dit, a l'unanimite, qu'il ne s'impose pas d'examiner le grief fonde sur 
!'article 14 de la Convention combine avec !'article 3 du Protocole n° I ; 
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3. Dit, a l'unanimite, 
a) que l 'Etat defendeur doit verser a la requerante, dans les trois mois, 
pour frais et depens, 45 OOO (quarante-cinq mille) livres sterling, plus 
tout montant pouvant etre du au titre de la taxe sur la valeur ajoutee, 
mains 18 510 (dix-huit mille cinq cent dix) francs frarn;ais a convertir 
en livres sterling au taux applicable a la date de prononce du present 
arret ; 
b) que cette som.'lle sera a majorer d'un interet simple de 7,5 % l'an 
a compter de I' expiration dudit detai et jusqu' au versement ; 

4. Rejette, a l'unanimite, la demande de satisfaction equitable pour le sur
plus. 

Fait en fran~ais et en anglais, puis prononce en audience publique au 
Palais des Droits de !'Homme, a Strasbourg, le 18 fevrier 1999. 

Maud DE BOER-BUQUICCHIO 

Greffiere adjointe 

Luzius WILDHABER 

President 

Au present arret se trouve joint, conformement aux articles 45 § 2 de la 
Convention et 74 § 2 du reglement, !'expose de !'opinion dissidente com
mune a Sir John Freeland et M. Jungwiert. 

L.W. 
M.B. 
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OPINION DISSIDENTE COMMUNE A Sir John FREELAND 
ET M. JUNGWIERT, JUGES 

(Traduction) 

1. Nous avons vote contre le constat d'une violation de l'article 3 du 
Protocole n° l, essentiellement pour les raisons qui suivent. 

2. Nous tenons a preciser, avant d'entrer clans le vif du sujet, que nous 
avons ete largement influences par l' idee selon laquelle la Cour devrait faire 
preuve d'une retenue particuliere lorsque, comme en l'espece, elle est ap
pelee a se prononcer sur des actes adoptes par la Communaute europeenne 
ou en consequence de ses exigences. specialement lorsqu'ils ont trait a une 
question aussi intimement liee au fonctionnement de la Communaute que ne 
le sont Jes elections a l'un des organes constitutionnels de celle-ci. 

3. Quant a !'interpretation a donner a !'article 3 du Protocole n° 1, nous 
avons considere qu'elle devait largement s'inspirer de l'avis exprime par la 
Commission, a la majorite substantielle de onze voix contre six, selon lequel 
«le role de !'article 3 est d'assurer qu'aient lieu a des intervalles reguliers 
des elections aux assemblees legislatives, nationales ou locales». Il s'agit 
fa, en effet, et Jes Travaux preparatoires le confirment, d'une idee qui se 
situe dans le droit fil de I' intention des auteurs du Protocole (qui, ii convient 
de le rappeler, ont ~uvre a une epoque OU la moitie environ des pays 
d'Europe - dont plusieurs d'Europe occidentale - etaient prives d'elections 
libres). De surcro!t, en limitant le champ d'application de ladite clause aux 
organes relevant des affaires internes des Etats, et en excluant tous organes 
representatifs supranationaux, elle evite l'incertitude et le cote deplaisant 
d'une analyse exterieure des caracteristiques de pareils organes, qui, 
l' experience l' a prouve, ont toutes les chances de n' etre ni simples ni sta
tiques. 

4. Si, toutefois, il peut se justifier, sur la base du principe maintes fois 
affirme selon lequel « la Convention est un instrument vivant qui doit 
s'interpreter a la lumiere des conditions actuelles », d'inclure dans le do
maine de !'article 3 du Protocole un organe que n'avaient manifestement 
pas envisage les auteurs de I' instrument, ne filt-ce que parce que cet organe 
n'existait pas a l'epoque, ii s'impose d'examiner la question de savoir si 
I' organe concerne peut, a proprement parler, etre considere comme « le 
corps legislatif » (c'est nous qui soulignons) vise par ledit article. Cette 
question en fait surgir deux autres. Premierement, I' organe en question 
constitue-t-il veritablement un corps legislatif? Deuxiemement, s 'agit-il du 
corps legislatif de l'Etat ou du corps legislatif du territoire vise, c'est-a-dire, 
en l'espece, de Gibraltar? 

5. Quant a la premiere de ces questions, il resulte de la notion meme de 
«corps legislatif » que I' organe conceme doit avoir !'initiative legislative et 
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le pouvoir d'adopter des lois (sous reserve, dans le cas de certaines consti
tutions nationales, de !'exigence d'une approbation par le chef de l'Etat). 
Faute de ce pouvoir, le fait que l'organe en cause ait d'autres prerogatives, 
souvent exercees par des corps legislatifs nationaux (par exemple, en ma
tiere de censure de I' executif ou en matiere budgetaire), ne suffit pas pour 
combler cette lacune. L'existence de telles prerogatives peut contribuer a 
justifier que l'on definisse l'organe en question comme un parlement, de 
meme qu 'a renforcer le role de celui-ci dans la promotion d' un « regime 
politique veritablement democratique ». Mais ce n'est pas parce que 
l' organe concerne est ainsi designe et exerce un tel role qu'il doit forcement 
etre qualifie de « corps legislatif ». Encore faut-il pour cela qu'il possede 
lui-meme le pouvoir Iegislatif necessaire. 

6. A !'exception, sans pe11inence pour la presente espece, du vestige de 
pouvoir que lui confere I' article 95 § 3 du traite instituant la Comrnunaute 
europeenne du charbon et de l'acier, le Parlement europeen n' a pas 
)' initiative legislative ni le pouvoir d'adopter des loi s. Meme dans le cadre 
de la procedure dite de codecision (article 189 B) introduite par le traite de 
Maastricht (procedure a laquelle la requerante a attache beaucoup 
d' importance), si le Parlement europeen peut intluer sur le contenu d'actes 
communautaires et bloquer des actes auxquels ii s'oppose, ii n'a ni le droit 
d'adopter lui-meme des actes, ni le pouvoir de contraindre le Conseil a 
adopter des actes dont ii ne veut pas. La procedure en cause ne confere pas 
davantage au Parlement le pouvoir d' exercer lui-meme !'initiative legisla
tive. 

7. Des I ors, meme si, comme ii est dit au paragraphe 50 de I' arret, la 
suppression par le traite de Maastricht des termes « de deliberation et de 
controle » , qui servaient auparavant a qualifier les pouvoirs du Parlement 
europeen, « doit etre consideree comJne attestant que le Parlement europeen 
n'est plus un organe purement consultatif, mais est devenu un organe appele 
a jouer un role determinant dans le processus legislatif communautaire » , 

dans l'etat actuel des chases (qui n' est pas different de celui qui regnait a 
l 'epoque des elections de 1994), ce parlement n' a pas, d'apres nous, atteint 
un stade ou ii pou1Tait legitimement etre considere comme un corps legisla
tif. Pour emprunter les termes utilises par le professeur Dashwood dans son 
discours inaugural prononce a l'universite de Cambridge en novembre 1995 , 
« la Communaute n'a pas de corps legislatif mais un processus legislatif 
dans le cadre duquel les differentes institutions politiques ont des roles 
distincts a jouer ». En fait, des institutions de la ComJnunaute c' est le Con
seil des ministres qui exerce les fonctions qui se rapprochent le plus de 
celles des corps legislatifs nationaux. 

8. Si la necessite etait apparue d'examiner si, partant de l'hypothese 
qu ' il serait a proprement parler un corps legislatif, le Parlement europeen 
remplit Jes conditions pour etre qualifie de « corps legislatif » de Gibraltar 
au sens de I' article 3 du Protocole n° I , rendant ainsi necessaire a Gibraltar 
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la tenue d'elections au Parlement europeen aussi bien qu'a la Chambre de 
I'assemblee locale, nous aurions ete influences en sens contraire par 
I' exclusion de Gibraltar de certaines parties substantielles du traite CE et par 
le caractere limite des domaines relevant de la competence de la Commu
naute OU le Parlement a un role important a jouer (ii ne joue pas un tel role 
dans les domaines de la politique etrangere et de la securite, de la justice et 
des affaires interieures, dans la mise en reuvre de la politique commerciale 
commune, dans la negociation d'accords commerciaux avec d'autres Etats 
ou organisations intemationales, ou encore dans le domaine de !'Union 
economique et monetaire). Nous aurions de meme ete influences par le petit 
nombre de mesures adoptees au titre de la procedure decrite a I' article 
189 B qui s'appliquent a Gibraltar. Mais eu egard a la reponse negative que 
nous avons donnee a la question de savoir si le Parlement europeen remplit 
Ies conditions pour etre considere comme un corps legislatif, nous n'avons 
pas a nous prononcer sur la seconde question. 

9. Nous ajouterons simplement que, pour le dire en termes moderes, 
nous apercevons une certaine incongruite dans la condamnation du 
Royaume-Uni pour manquement aux obligations decoulant de !'article 3 du 
Protocole n° I, alors que !'exclusion du droit de suffrage operee de maniere 
multilaterale par la Decision et I' Acte de 1976 - et, en particulier, par 
I' annexe II a I' Acte - etait a I' epoque parfaitement compatible avec ces 
obligations (car nu! ne pourrait voir dans l' Assemblee de l'epoque un corps 
legislatif), qu'a aucune epoque ulterieure ii n'a ete possible au Royaume
Uni de modifier unilateralement la situation de maniere a etendre le droit de 
suffrage a Gibraltar, et que pareille modification requerrait l'accord de 
!'ensemble des Etats membres de la Communaute (dont un est en conflit 
avec le Royaume-Uni au sujet de la souverainete sur Gibraltar). 



AFFAIRE MATIHEWS c. ROY AUME-UNI - AVIS DE LA COMMISS ION 333 

ANNEXE 

A VIS DE LA COMMISSION EUROPEENNE 
DES DROITS DE L'HOMME1 

(formule dans le rapport de la Commission2 du 29 octobre 1997) 

[La Commiss ion siegeait dans la compos ition sui vante: 

MM . S. TRECHSEL, president, 
E. B USUTT IL, 

A. W EITZEL, 

J. -C. SOY ER , 

H.G. SCHERMERS, 

F. MARTINEZ, 

C.L. R OZAK IS, 

L. LOUCAIDES, 

J. -C. GEUS, 

M.P. PELLO PAA, 
M.A. NOWICKI, 

B . CONFORTI, 

N. BRATZA, 

J. M UC HA, 

C. BiRS AN, 

P. LORENZEN, 

K. H ERNDL, 

et M. M. DE SALVI A, secretaire.] 

I . Traduction ; texte ang lais origina l. 
2 . L'avis se refere a des paragraphes anterieurs du rapport de la Commission , dont le texte 
integral peut etre obtenu au greffe de la Cour. 
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A. Grief declare recevable 

24. La Commission a retenu le grief de la requerante relatif a 
I' impossibilite pour elle de voter a Gibraltar I ors des elections au Parlement 
europeen. 

B. Points en Iitige 

25. II s'agit en l'espece de determiner: 
- s'il y a eu violation de l'article 3 du Protocole n° I a la 

Convention, et 
- s'il y a eu violation de !'article 14 de la Convention combine avec 

!'article 3 du Protocole n° !. 

C. Quant a I' article 3 du Protocole n° 1 a la Convention 

26. L'article 3 du Protocole n° I est ainsi libelle: 

«Les Hautes Parties contractantes s'engagent a organiser, a des intervalles 
raisonnables, des elections libres au scrutin secret, dans Jes conditions qui assurent la 
libre expression de !"opinion du peuple sur le choix du corps Iegislatif. » 

27. Le Gouvemement soutient que la Commission n'est pas competente 
pour connaltre de la presente requete et, a titre subsidiaire, que le grief de la 
requerante echappe au domaine de !'article 3 du Protocole n° I. Le 
Gouvernement fonde sa these sur trois arguments principaux. 

28. a) Le premier consiste a dire que I'acte ayant permis !'election des 
representants au Parlement europeen au suffrage uni verse! direct et I' annexe 
ayant limite son applicabilite au Royaume-Uni echappent a l'ordre juridique 
de la Communaute europeenne et ne peuvent en consequence faire l'objet 
d'un contr6le par Jes organes de la Convention. 

29. Quant a I' annexe II, le Gouvemement fait observer qu'elle fait partie 
integrante de l'acte, a la difference de la declaration allemande annexee a 
J'acte, laquelle revetait un caractere unilateral et pouvait etre (et d'ailleurs 
elle le fut) modifiee unilateralement par I' Allemagne, et que tout 
amendement a !'annexe necessiterait !'accord de l'ensemble des Etats 
membres de !'Union. Le fait que Gibraltar soit exclu des elections au 
Parlement europeen resulte des !ors d'un acte non susceptible d' engager la 
responsabilite du Royaume-Uni au titre de la Convention. 

30. Quant a l'acte lui-meme, le Gouvemement souligne que, bien qu'il 
ait ete annexe a une decision du Conseil et ait valeur de traite 
communautaire, ii s'agit d'un traite d'une nature particuliere. Cette nature 
speciale procecte a la fois de l'origine du traite - l'obligation contenue a 
I' article 138 § 3 CE d'elaborer des regles appropriees pour Jes elections au 
Parlement europeen - et du fait que la decision a laquelle l'acte se trouve 
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annexe exige la notification au Conseil de I'accomplissement des 
procedures requises pour son adoption. En consequence, I'acte proprement 
dit n' est pas un traite international ordinaire susceptible d' engager la 
responsabilite du Royaume-Uni au titre de la Convention, mais ii fait partie 
du droit de la Communaute europeenne, qui constitue un ordre juridique 
distinct pour lequel le Royaume- Uni ne saurait assumer aucune 
responsabilite au titre de la Convention. 

31. D'apres le Gouvemement, le fait que la Commission n'ait pas 
competence pour examiner ces questions trouve une illustration dans le 
debat de !'adhesion de la Communaute a la Convention : c'est bien parce 
que Jes actes communautaires ne sont pas susceptibles d'un controle par Jes 
organes de la Convention que !'adhesion de la Communaute en tant que 
telle a la Convention a ete envisagee. Tant que pareille adhesion ne sera pas 
devenue realite. Jes actes communautaires ne pourront etre controles par Jes 
organes de la Convention. 

32. A cet egard, le Gouvemement ajoute qu'il ne fait aucun doute qu'a 
I' epoque de I' acte portant election des representants au Parlement europeen 
au suffrage universe! direct (ci-apres : I'acte relatif aux elections directes), 
le Parlement (qui a l'epoque portait le nom d' Assemblee) europeen n'etait 
pas un corps legislatif au sens de I' article 3 du Protocole n° I, et, meme a 
retenir I' analyse de la requerante, ii convient de noter que, depuis !ors, le 
Gouvernement n'a accompli aucun acte precis susceptible d'engager la 
responsabilite du Royaume-Uni au titre de la Convention. 

33. b) Le second argument du Gouvemement est que le Parlement 
europeen ne constitue pas un « corps legislatif », au sens de !'article 3 du 
Protocole n° 1 a la Convention, de sorte que cette disposition serait de toute 
maniere inapplicable. 

34. Soucieux de fournir une definition pratique du « corps legislatif » 

vise a !'article 3 du Protocole n° 1, le Gouvemement considere qu'un corps 
legislatif possede normalement les deux caracteristiques suivantes : le 
pouvoir d'initiative en matiere legislative et le pouvoir d' adopter des textes 
legislatifs. Dans I' ordre juridique communautaire, c' est le Conseil des 
Ministres qui correspond le plus etroitement a un «corps legislatif »au sens 
ou on I' entend au ni veau national. 

35. Pour le Gouvemement, Jes seuls pouvoirs legislatifs au sens strict 
que detienne le Parlement europeen sont les pouvoirs contenus a I' article 95 
§ 3 du Traite instituant la Communaute europeenne du charbon et de I' acier 
(CECA), qui habilite le Parlement a adopter lui-meme, a une majorite des 
trois-quarts des voix emises, certains amendements mineurs aux pouvoirs 
qui sont ceux de la Commission dans le secteur du charbon et de l'acier. 
Apparemment, en desuetude depuis 1960, ces pouvoirs ont ete juges 
negligeables par la Commission dans l'affaire Alliance des Belges (requete 
n° 8612179, decision du 10 mai 1979, Decisions et rapports (DR) 15, 
p. 259). 
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36. L'article 138 B du traite CE definit le role du Parlement de la 
maniere suivante : le Parlement europeen « participe au processus 
conduisant a !'adoption des actes communautaires », cette participation ne 
comportant ni un droit d'initiative ni le pouvoir d'adopter de maniere 
autonome des actes legislatifs. 

37. Quant au droit d'initiative en matiere legislative, le Gouvemement 
fait observer que I' article 138 B prevoit seulement que le Parlement 
europeen peut demander a la Commission de soumettre toute opposition 
appropriee sur Ies questions qui Iui paraissent necessiter !'elaboration d'un 
acte communautaire. Pareille disposition ne fait qu' accrol"tre le role essentiel 
de la Commission en matiere de proposition de textes Iegislatifs nouveaux. 

38. Quant au droit d'adopter des actes legislatifs, le Gouvemement 
rappelle qu'il y a de larges domaines de I'activite de !'Union europeenne 
dans lesquels le Parlement europeen ne joue aucun role significatif : en 
particulier, ii ne joue aucun role dans la mise en ceuvre de la politique 
commerciale commune et ne joue qu'un role marginal dans le domaine de 
!'Union economique et monetaire. Par ailleurs, le Parlement europeen ne 
detient jamais un pouvoir independant d'adopter des actes legislatifs : ii 
peut tout au plus exercer une influence sur le contenu de certains actes 
Iegislatifs OU bloquer leur adoption. Seule la procedure prevue a !'article 
189 B est nouvelle par rapport a la demiere fois OU la Commission a eu a se 
pencher sur des questions relatives au Parlement europeen (affaire Tete 
c. France, requete n° 11123/84, decision du 9 decembre 1987, DR 54, 
p. 52). La procedure prevue a !'article 189 B ne fait que transformer en un 
pouvoir de veto unilateral ce qui etait auparavant un pouvoir de veto ne 
pouvant etre exerce qu'avec l'un quelconque des Etats membres siegeant au 
Conseil. Toutefois, la procedure de I' article 189 B n' est elle-meme utilisee 
qu'en des domaines limites et ii n'y est recouru que relativement rarement. 

39. c) Le Gouvemement soutient qu'en tout etat de cause le Parlement 
europeen ne constitue pas, a Gibraltar, un « corps legislatif » au sens de la 
Convention, ni une partie de pareil corps legislatif, Jes mots « corps 
legislatif » figurant a I' article 3 du Protocole n° I devant etre interpretes 
comme visant le corps legislatif de chaque Partie contractante et non des 
organes des organisations supranationales telle la Communaute. 

40. Le Gouvemement considere que la question de savoir si le Parlement 
europeen peut etre repute faire partie du corps legislatif national (ce qui 
rendrait !'article 3 du Protocole n° 1 applicable) a toujours ete laissee 
ouverte par la Commission dans sa jurisprudence. II ajoute que Ies Etats 
membres ne peuvent passer pour avoir delegue leurs pouvoirs de legiferer 
au Parlement europeen puisque celui-ci, en tant qu'institution de la 
Communaute, opere dans le cadre de l'ordre juridique communautaire et 
non dans le cadre de I'ordre juridique propre a chacun des Etats membres. 

41. De surcroit, Gibraltar echappe au champ d'application de domaines 
considerables du droit des Communautes europeennes : ii ne fait pas partie 
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du temtmre douanier, il est traite comme un pays tiers aux fins de la 
politique commerciale commune, ii est exclu du marche commun de 
I' agriculture et du commerce des produits agricoles et ii est dispense 
d'appliqucr Jes regles cornrnunautaires en matiere de taxe sur la valeur 
ajoutee et de taxe sur le chiffre d'affaires. De plus, Gibraltar ne contribue 
pas au financement de la Comrnunaute. Dans ces conditions, le 
Gouvernement estime qu'il est encore plus malaise de considerer que le 
Parlement europeen fait partie du corps legislatif a Gibraltar que ce ne serait 
le cas, par exemple, au Royaume-Uni ou en France. 

42. La requerante conteste chacun des trois arguments developpes par le 
Gou vernement. 

43. a) Elle s'inscrit en faux contre !'affirmation selon laquelle l'actc 
relatif aux elections directes et !'annexe II a cet acte echappent au domaine 
de competence des organes de la Convention. A vec le Gouvemement, elle 
admet que I' acte en question constitue un traite mais conteste qu' ii revete un 
caractere special. Pour elle, ii s'agit d'un traite comme Jes autres et si apres 
etre devenu partie a la Convention un Etat conclut un traite qui le met dans 
l'impossibilite de remplir ses obligations au titre de la Convention. ii Jui faut 
assumer la responsabilite de tout manquement auxdites obligations pouvant 
en resulter. Elle mentionne a cet egard la decision Tete precitee. 

44. Quant a !'annexe II a l'acte, la requerante souligne qu'elle a ete 
incluse dans l'acte par l'effet d'un souhait unilateral du Royaume-Uni, que 
le Royaume-Uni n'avait aucune obligation de l'ajouter, que le but reel 
poursuivi par Jui etait d'exclure Jes lies de la Manche et !'lie de Man du 
champ d'application des elections au Parlement europeen (car les lies de la 
Manche ne font pas partie de !'Union europeenne, a la difference de 
Gibraltar), et que de surcroi:t rien ne I' oblige a interpreter OU a continuer 
d'interpreter !'annexe II d'une maniere excluant Gibraltar de !'application 
de l'acte relatifaux elections directes. 

45. La requerante rappelle que Gibraltar se trouve sous la responsabilite 
du Royaume-Uni dans la Communaute europeenne et qu'en signant le traite 
portant election des representants au Parlement europeen au suffrage 
universe\ direct, le Royaume-Uni avait le pouvoir et I 'obligation de donner 
le droit de vote aux citoyens de !'Union vivant a Gibraltar. 

46. La requerante soutient que lorsqu'elle sollicita son inscription sur Jes 
listes electorales pour Jes elections europecnncs de 1994, le Parlement 
europeen etait devenu partie du corps legislatif de Gibraltar du fait de 
l'accroissement de ses competences qu'avait connu cet organe jusqu'au 
traite sur !'Union europeenne, et que le Royaume-Uni est responsable de la 
violation de !'article 3 du Protocole n° I qui s'en est suivie du fait de sa 
declaration etendant le champ d' application de la Convention a Gibraltar. 
Elle n' admet pas que le fait que le Parlement europeen ne filt pas un corps 
legislatif en 1976, epoque OU fut adopte I' acte relatif aux elections directes, 
puisse influer sur la question de la responsabilite du gouvemement 
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britannique au titre de la Convention, et elle fait observer que l'assemblee 
de la Region et de la Communaute flamandes n'existait pas, elle non plus, a 
l'epoque OU la Belgique avait ratifie le Protocole n° 1 (arret Mathieu-Mohin 
et Clerfayt c. Belgique du 2 mars 1987, serie A n° 113). 

47. b) Pour refuter le deuxieme argument du Gouvemement, la 
requerante invoque une nouvelle fois la jurisprudence des organes de la 
Convention. Elle souligne que s'il est vrai que la Commission a toujours 
laisse ouverte la question de savoir si le Parlement europeen constitue un 
«corps legislatif » au sens de I' article 3 du Protocole n° 1, elle a toujours 
parle du Parlement europeen comme ne constituant « pas encore » un corps 
legislatif. De surcroit, la Commission a dit ~t plusieurs reprises qu' « on ne 
saurait ( ... ) admettre que, par le biais de transferts de competences, Jes 
Hautes Parties contractantes puissent soustraire des matieres normalement 
visees par la Convention aux garanties qui y sont edictees » (decision Tete 
precitee). A la lumiere de cette jurisprudence, la requerante considere que la 
Commission a elle-meme reconnu la possibilite que le Parlement europeen 
devienne, s'il acquiert des pouvoirs suffisants, un «corps legislatif »au sens 
de I' article 3 du Protocole n° I. Elle soutient que, independamment du point 
de savoir si la Commission a eu raison de conclure que meme apres l'entree 
en vigueur de I' Acte unique europeen le Parlement europeen n'etait toujours 
pas un « corps legislatif », Jes doutes a cet egard ont ete balayes par Jes 
changements fondamentaux operes dans Jes pouvoirs du Parlement par le 
Traite sur !'Union europeenne. 

48. c) La requerante estime qu'il est manifeste que le Parlement 
europeen constitue le « corps legislatif » ou une partie du corps legislatif de 
Gibraltar aux fins de I' article 3 du Protocole n° I. 

49. Elle a calcule q u' en 1995 un tiers environ de I' ensemble des actes 
legislatifs adoptes par les autorites de Gibraltar I' avaient ete en consequence 
directe de l'appartenance de Gibraltar a !'Union europeenne, cette 
proportion etant particulierement importante du fait qu'il y a relativement 
peu de legislation interne dans une petite communaute tel Gibraltar. 

50. En ce qui concerne plus particulierement la procedure prevue a 
!'article 189 B du Traite sur !'Union europeenne, la requerante met en 
exergue, a titre d'exemple, Jes directives sur !'assurance (qui accroissent, 
pour Jes assureurs agrees de Gibraltar, Jes possibilites d'acces au marche 
europeen), sur Jes systemes de garantie de depot (qui augmentent la 
confiance des investisseurs dans les institutions de credit agreees a 
Gibraltar), sur la protection des donnees, sur Jes metiers recreatifs (deux 
nouvelles entreprises ont ete creees dans ce domaine), et sur Jes normes en 
matiere de livraison d' essence. 

51. La Commission rappelle tout d'abord que la Convention s'applique a 
Gibraltar en vertu de declarations faites par le Royaume-Uni au titre de 
I' article 63 de la Convention, la plus recente datant du 3 avril 1984. Le 
Protocole n° I a la Convention s'applique a Gibraltar en vertu d'une 
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declaration faite par le Royaume-Uni le 25 fevrier 1988 au titre de !'article 4 
du Protocole n° 1. Les recours individuels sont autorises en rapport avec le 
Protocole n° I en vertu de declarations faites par le Royaume-Uni au titre de 
!'article 25 de la Convention et qui s'appliquent au Protocole conformement 
a !'article 5 de celui-ci. En consequence, la Commission a competence, en 
ce qui concerne Gibraltar, pour examiner Jes recours individuels fondes sur 
le Protocole n° 1 et diriges contre le Royaume-Uni. 

52. II convient d'examiner tout d'abord la question de savoir si le 
Parlement europeen peut etre considere comme un « corps legislatif » au 
sens de !'article 3 du Protocole n° 1 et dans !'affirmative, s'il peut 
adequatement passer pour constituer « le corps legislatif » de Gibraltar aux 
fins de cette disposition. 

53. La Commission rappelle que le statut du Parlement europeen au 
regard de I' article 3 du Protocole a ete examine par la Commission dans sa 
jurisprudence anterieure. 

54. Dans l'affaire Lindsay et autres c. Royaume-Uni (requete 
n° 8364178, decision du 8 mars 1979, DR 15, p. 247), qui concemait le 
systeme de vote adopte pour l'Irlande du Nord dans la Joi de 1978 relative 
aux elections a I' Assemblee europeenne, lequel differait de celui prevu pour 
le restant du Royaume-Uni, la Commission releva qu'il ressortait du libelle 
de !'article 3 du Protocole n° I que c'etaient Jes corps legislatifs nationaux 
qu'avaient eus a ]'esprit Jes auteurs de !'instrument lorsque I' article avait ete 
redige. La Commission n'en avait pas moins ajoute que ce fait n'excluait 
pas que I' evolution des Communautes europeennes put contraindre Jes 
Hautes Parties contractantes a reconnai'tre le droit garanti par !edit article « a 
l'egard de nouveaux organes representatifs assumant en pmtie les pouvoirs 
et fonctions des corps legislatifs nationaux ». La Commission avait toutefois 
considere (sans trancher la question de maniere definitive) qu'a I'epoque (en 
1979), le Parlement europeen n' exen;ait pas le pouvoir legislatif au sens 
strict, exception faite des dispositions de !'article 95 § 3 du traite CECA : ii 
constituait, aux yeux de la Commission, un organe consultatif en matiere 
legislative et exen;ait certains pouvoirs budgetaires et de contr6le. 

55. Dans l'affaire Alliance des Belges de la Communaute europeenne 
c. Belgique precitee, tranchee deux mois plus tard, en mai 1979, et qui 
concernait des conditions de residence pour pouvoir voter aux elections 
directes au Parlement europeen, la Commission considera que le Parlement 
n'exen;ait pas le pouvoir legislatif au sens strict mais conclut qu'en tout etat 
de cause Jes conditions de residence n' etaient pas incompatibles avec 
I' article 3. 

56. Dans Jes affaires Tete c. France precitee et Fournier c. France 
(requete n° 11406/85, decision du 10 mars 1988, DR 55, p. 130), toutes 
deux examinees apres I' en tree en vigueur de I' Acte unique europeen, qui 
attribuait des pouvoirs supplementaires au Parlement europeen, la 
Commission a eu a se prononcer sur la compatibilite avec l'article 3 du 
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Protocole n° I de diverses dispositions de droit frarn;ais regissant !'election 
des representants fran~ais au Parlement europeen. Apres s'etre referee a sa 
decision dans l'affaire Alliance des Belges ainsi qu'au raisonnement qui la 
sous-tendait, la Commission fit observer que le role du Parlement s'etait 
accru depuis cette decision, notamment du fait de I' entree en vigueur de 
I' Acte unique europeen. Elle n'en estima pas moins que le Parlement 
europeen ne constituait pas encore un « corps legislatif » au sens ordinaire 
du terme, tout en declarant la requete irrecevable pour divers motifs. Dans 
l'affaire Andre c. France (requete n° 27759/93, decision du 18 octobre 
1995, non publiee), la Commission laissa ouverte la question du statut du 
Parlement europeen, la requete etant irrecevable pour d'autres motifs. 

57. Depuis la derniere fois ou la Commission a examine la question du 
statut du Parlement europeen, le Traite sur !'Union europeenne est entre en 
vigueur. Ce traite a donne de nouvelles competences au Parlement 
europeen. En particulier, ii a supprime Jes termes « de deliberation et de 
contr6le » qui figuraient a !'article 137 du traite CE et qui qualifiaient les 
pouvoirs du Parlement, mais ii a en outre introduit la nouvelle procedure de 
!'article 189 B du traite, qui conrere au Parlement un pouvoir de codecision 
qui s'ajoute aux pouvoirs qu'il pouvait exercer auparavant au travers des 
procedures de consultation et de cooperation. 

58. Le Gouvemement soutient que les dispositions de !'article 189 B ne 
representent qu'un developpement modeste de la procedure de cooperation 
sur laquelle la Commission s'etait penchee dans l'affaire Tete c. France, 
puisqu'elle ne fait qu'etendre le pouvoir de veto du Parlement. D'apres lui, 
la nouvelle procedure n'attribue pas au Parlement le droit d'adopter seul des 
actes legislatifs, ni meme celui d'obliger le Conseil a adopter une mesure 
dont ii ne veut pas. La procedure de I' article 189 B ne confererait pas non 
plus au Parlement un pouvoir d'initiative en matiere legislative. Le 
Gouvernement souligne de surcroit que le Parlement europeen ne joue 
aucun role OU ne joue qu'un role tres ]imite dans certains des domaines ]es 
plus importants des traites communautaires, notamment la politique 
commerciale commune et !'Union economique et monetaire. 

59. La requerante soutient que les arguments du Gouvernement minorent 
!'impact et !'importance des pouvoirs legislatifs supplementaires conferes 
au Parlement par le Traite sur !'Union europeenne. Elle fait observer que la 
procedure tie I' article 189 B s' applique dans quatorze domaines de la 
legislation communautaire, et notamment dans ceux de !'harmonisation du 
marche interne, du droit d'etablissement et de la libre prestation de services. 
Dans le domaine legislatif couvert par l'aiticle 189 B, le Parlement 
europeen n'a pas seulement re~u un pouvoir effectif et unilateral de veto sur 
lequel meme une decision unanime du Conseil ne peut l'emporter : la 
procedure envisage la pleine participation du Parlement a !'elaboration de la 
legislation communautaire et dans la determination de son contenu, tant de 
maniere directe qu'au travers du nouveau comite de conciliation, au sein 
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duquel le Parlement est represente a parite avec le Conseil. De surcroit, ainsi 
que la requerante le fait observer, le Parlement europeen est dote d'autres 
pouvoirs (ii exerce notamment un role sur !'adoption et la mise en ceuvre du 
budget et sur la designation des membres de la Commission, qu'il peut 
censurer collectivement) qui sont des attributs ordinaires des corps 
legislatifs nationaux. 

60. La Commission estime que I' ajout aux pouvoirs que detenait jusque
la le Parlement europeen d'un droit formel de codecision dans des domaines 
legislatifs importants constitue une evolution significative. Toutefois, pour 
Jes raisons qui se trouvent enumerees ci-dessous, la Commission n'a pas a 
decider de maniere definitive si le Parlement europeen se trouve deja dote 
de suffisamment de pouvoirs et fonctions normalement exerces par Jes corps 
legislatifs nationaux pour qu'on puisse le considerer comme un corps 
legislatif au sens ordinaire de ce terme. 

61. Bien que, comme on !'a note ci-dessus, la Commission se soit penchee 
dans plusieurs affaires anterieures sur Jes pouvoirs et fonctions du Parlement 
europeen dans le contexte d'un grief fonde sur I' article 3 du Protocole n° I, 
elle n'a jamais statue de maniere definitive sur la question de savoir si Jes 
termes « le corps legislatif » qui figurent dans !edit article peuvent s' etendre 
au-de!a des corps legislatifs nationaux, de maniere a inclure des organes 
supranationaux exen;ant des fonctions dans un processus legislatif ayant un 
impact direct au sein de l 'Etat conceme. Dans la presente espece - qui 
conceme un grief relatif a !'absence complete d'elections au Parlement 
europeen plut6t que la maniere dont pareilles elections sont organisees - ii y a 
lieu de repondre a cette question essentielle. 

62. II est vrai que, comme !'a fait observer la requerante, dans ses 
decisions anterieures la Commission, tout en estimant que le Parlement 
europeen n' avait pas encore acquis suffisamment de pouvoirs legislatifs 
pour qu'on puisse le considerer comme un corps legislatif, a laisse entendre 
que I' article 3 du Protocole n° I pourrait etre applicable au Parlement dans 
l'hypothese oil celui-ci assumerait Jes pouvoirs et fonctions qui sont ceux 
d'un corps legislatif national. Elle a toutefois fait observer de surcroit que le 
libelle de !'article 3 montrait que c'etaient Jes corps legislatifs nationaux que 
Jes auteurs de I' instrument avaient eus a ]'esprit lorsque ]' a11icle avait ete 
redige. La Commission trouve confirmation de cette analyse dans Jes 
Travaux prcparatoires a la Convention. Elle rappelle en particulier que, dans 
son aJTet Mathieu-Mahin et Clerfayt precite, la Cour, se referant auxdits 
Travaux preparatoires, a note que la disposition en cause« ne vaut que pour 
!'election du« corps legislatif », ou pour le moins de l'une de ses chambres 
s'il en compte deux ou plusieurs » (p. 23, § 53). II apparait done que 
!'article 3 ne requiert pas plus d'un niveau d'assemblee elue, meme si, 
lorsque la constitution inteme repartit le pouvoir legislatif entre Jes 
assemblees regionales et une assemblee centrale, la clause en question 
s' applique aux elections a I' ensemble des organes. 
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63. Apres reexamen de ses dicta anterieurs, la Commission estime que 
juger l'article 3 du Protocole n° I applicable aux organes representatifs 
supranationaux serait etendre sa portee au-dela de ce que fut !'intention des 
auteurs de !'instrument et au-dela de l'objet et du but de la disposition en 
cause. La Commission considere que le role de !'article 3 est d'assurer 
qu' aient lieu a des intervalles reguliers des elections aux assemblees 
legislatives, nationales OU locales, c' est-a-dire, dans le cas de Gibraltar, a la 
Chambre de I'assemblee. Si la Commission admet que la legislation 
emanant des differentes institutions de !'Union europeenne, au nombre 
desquelles figure le Parlement europeen, a un impact de plus en plus 
important a Gibraltar, et que pareille legislation peut etre transposee dans le 
droit inteme applicable sur le territoire sans qu'il faille recourir a la 
Chambre de I'assemblee, elle considere que pareilles institutions non 
nationales ne peuvent passer pour constituer a proprement parler « le corps 
legislatif » de Gibraltar ou une partie de ce corps legislatif aux fins de 
!'article 3 du Protocole n° I. En consequence, la Commission juge cette 
clause inapplicable en I' espece. 

Conclusion 

64. La Commission conclut, par onze voix contre six, qu'il n'y a pas eu 
en I' espece violation de I' article 3 du Protocole n° I a la Convention. 

D. Quant a !'article 14 de la Convention combine avec !'article 3 du 
Protocole n° 1 

65. L'article 14 de la Convention est ainsi libelle: 

« La jouissance des droits et libertes reconnus dans la presente Convention doit etre 
assuree, sans distinction aucune, fondee notamment sur le sexe, la race, la couleur, la 
langue. la religion, les opinions politiques ou toutes autres opinions, l'origine 
nationale ou sociale, l'appartenance ii une minorite nationale, la fortune, la naissance 
ou toute autre situation. » 

66. La requerante soutient que, du fait de son statut d'habitante de 
Gibraltar, elle se trouve privee du droit de vote aux elections europeennes. 
Elle allegue egalement une violation de I' article 14 a cet egard des lors que, 
conformement a la directive 93/109/CE du Conseil, elle a le droit de voter 
aux elections europeennes sur n'importe quel territoire de !'Union 
europeenne OU elle reside, sauf a Gibraltar. Elle y voit une discrimination 
entre les citoyens de Gibraltar a cet egard. 

67. La Commission rappelle sa conclusion selon laquelle le Parlement 
europeen n'entre pas dans le champ d'application de !'article 3 du Protocole 
n° 1 et qu'en consequence cette clause ne s'applique pas en l'espece. Dans 
ces conditions, I' article 14, qui garantit la jouissance sans discrimination 
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aucune des droits et libertes reconnus dans la Convention est Jui aussi 
inapplicable en I' espece. 

Conclusion 

68. La Commission conclut, par douze voix contre cinq, qu'il n'y a pas 
eu en l'espece violation de !'article 14 de la Convention combine avec 
!'article 3 du Protocole n° I. 

E. Recapitulation 

69. La Commission conclut, par onze voix contre six, qu ' il n'y a pas eu 
en l'espece violation de !'article 3 du Protocole n° 1 a la Convention 
(paragraphe 64). 

70. La Commission conclut, par douze voix contre cinq, qu ' il n'y a pas 
eu en l'espece violation de !'article 14 de la Convention combine avec 
I' article 3 du Protocole n° 1 (paragraphe 68). 

M. DE SALVIA 

Secretaire de la Commission 
S. TRECHSEL 

President de la Commission 
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OPINION CONCORDANTE DE M. BUSUTIIL 

(Traduct ion) 

Je fais partie de la majorite de la Commission ayant conclu a !'absence 
de violation de I' article 3 du Protocole n ° 1 en l 'espece, mais je fonderais la 
decision sur le raisonnement qui suit, plutot que sur celui qui a ete adopte 
par la majorite. 

Si, en vertu de declarations faites par le Royaume-Uni au titre de l' article 
63 § I de la Convention et de l' article 4 du Protocole n° 1, la Commission a 
competence, en ce qui concerne Gibraltar, pour examiner Jes requetes 
individuelles fondees sur le Protocole n° I a la Convention et dirigees 
contre le Royaume-Uni, la Convention et !edit Protocole doivent s'appliquer 
a Gibraltar compte tenu des « necessites locales ». De fait, le territoire en 
question doit aujourd'hui etre considere comme une sorte d'anachronisme, 
et les termes « corps legislatif », lorsqu'il s'agit de Gibraltar, doivent etre 
interpretes a la lumiere de la structure constitutionnelle particuliere 
applicable sur ce territoire. 

Le statut constitutionnel de Gibraltar est celui d'un territoire dependant 
du Royaume-Uni. Le Gouvemeur est investi d'une autorite executive et est 
directement responsable des affaires etrangeres, de la defense et de la 
securite interieure, domaines dans lesquels ii peut legiferer. La Chambre de 
l'assemblee locale est habilitee a legiferer sur des questions intemes 
determinees, tels Jes services publics, les services sociaux, le tourisme, le 
commerce et les affaires, mais ne peut examiner les autres questions 
intemes sans obtenir au prealable !'accord du Gouvemeur, qui conserve 
egalement le pouvoir d'opposer son veto a tout texte legislatif adoptc par la 
Chambre de l'assemblee. De surcroit. le Parlement britannique conserve 
concurremment le pouvoir de legiterer pour Gibraltar. et le gouvernement 
britannique detient un pouvoir residuaire de legiferer par ordonnances en 
Conseil. 

Dans ce cadre atypique, ou le pouvoir legislatif est si largement diffuse a 
travers le spectre constitutionnel, le « corps legislatif » de Gibraltar devient 
impossible a identifier si l'on n'interprete pas !'article 3 du Protocole n° 1 a 
la lumiere de la clause additionnelle inseree au paragraphe 3 de I' article 63 
de la Convention. 

Ainsi interprete, le « corps legislatif » de Gibraltar est la Chambre de 
I' assemblee de Gibraltar. laquelle est en substance un corps legislatif local 
limite et tronque, auquel l'ordonnance de 1969 sur la Constitution de 
Gibraltar interdit explicitement d'examiner des questions relatives a la 
defense ou aux relations exterieures. En meme temps, l'examen des affaires 
internes par la Chambre peut etre rendu inoperant OU invalide par i. le 
Parlement britannique, ii. le gouvernement britannique et iii. le Gouverneur 
de Gibraltar. 
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Cette situation constitutionnelle, qui resulte du statut de Gibraltar, qui 
est celui d'un territoire dependant du Royaume-Uni, demontre clairement 
que Jes electeurs de Gibraltar sont exclus de la participation aux affaires 
etrangeres, europeennes OU autres. 

La encore, si Jes organes de la Convention ont jusqu'ici laisse ouverte la 
question de savoir si Jes termes «corps legislatif » figurant a I' article 3 du 
Protocole n° I s'etendent au-dela des corps legislatifs nationaux de maniere 
a inclure Jes organisations supranationales exen;:ant des fonctions legisla
tives dans Jes limites d'un Etat particulier, le libelle dudit article 3 combine 
avec celui de !'article 63 de la Convention apparalt limiter le terme «corps 
legislatif » aux corps Iegislatifs intemes des Hautes Parties contractantes, 
ainsi qu' a ceux des territoires dont les Hautes Parties contractantes assurent 
Jes relations intemationales Ja OU une declaration appropriee a ete faite 
conformement a !'article 63 * I de la Convention. Si !'on retient pareille 
interpretation, le Parlement europeen ne peut etre considere, a proprement 
parler, comme le« corps legislatif » de Gibraltar, ni comme une partie de ce 
«corps legislatif », et )'article 3 du Protocole n° l est par consequent 
inapplicable en l'espece. 



346 AFFAIRE MATIHEWS c. ROYAUME-UNI 

OPINION CONCORDANTE DE M. MARTINEZ 

Je partage les motifs exprimes dans le rapport de la Commission. 
Toutefois, je voudrais y ajouter ceci. 

C'est en raison d' une regle de droit communautaire que l'habitant de 
Gibraltar ne peut participer aux elections du Parlement europeen; et j ' ai 
beaucoup de difficultes a comprendre comment Jes organes de la 
Communaute, en agissant selon leurs competences, peuvent engager la 
responsabilite d' un Etat membre au regard de la Convention europeenne des 
Droits de I' Homme. 
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OPINION CONCORDANTE DE M. LOUCAIDES 

(Traduction) 

J'estime moi aussi qu'il n'y a pas eu en l'espece violation de !'article 3 
du Protocole n° I a la Convention, mais je fonde cette conclusion sur des 
motifs qui different de ceux retenus par la majorite. 

Les dispositions de la Convention ont ete rendues applicables en ce qui 
conceme Gibraltar par l'effet d'une notification operee au titre de !'ar
ticle 63 de la Convention. 

Le Gouvernement n'a pas formule ses exceptions en excipant de !'article 
63 § 3 de la Convention. J'estime cependant que ses arguments sont, en 
derniere analyse, fondes sur la consideration selon laquelle Gibraltar ne fait 
pas et n'a jamais fait partie du Royaume-Uni, et que son statut de colonie de 
la Couronne le met dans une situation differente de celle dans laquelle se 
trouvent Jes territoires internes. 

Je crois que I' article 63, dont le but etait de permettre d' etendre 
!'application de la Convention a des territoires tel Gibraltar ne peut 
raisonnablement avoir ete corn;u pour provoquer de maniere indirecte, par 
I' application de l'une quelconque des dispositions de la Convention, telle 
celle ici en cause, une modification du statut constitutionnel de pareils 
territoires. En d'autres termes, les dispositions de !'article 63 n'etaient pas 
destinees a provoquer des changements politiques radicaux dans Jes 
territoires coloniaux par le biais d'une application fortuite des droits garantis 
par la Convention. 

C' est justement parce que, pour I' application de la Convention, ii y avait 
lieu de tenir compte des situations speciales, constitutionnelles ou autres, 
des territoires en question et d'operer Jes ajustements necessaires qu'avait 
ete inclus dans !'article 63 un troisieme paragraphe ainsi libelle: 

« Dans lesdits territoires, Jes dispositions de la presente Convention seront 
appliquees en tenant compte des necessites locales. » 

II n' existe pas de definition du terme « necessites locales ». La Cour 
europeenne des Droits de l'Homme a fait observer dans l'un de ses arrets 
(Tyrer c. Royaume-Uni du 25 avril 1978, serie A n° 26, pp. 18-19, § 38) 

« ( ... ) que le systeme instaure par !'article 63 tendait pour l'essentiel a repondre au 
fait qu'au moment oi1 !"on a redige la Convention ii etait encore des territoires 
coloniaux dont le niveau de civilisation ne permettait pas. pensait-on. la pleine 
application de cet instrument ». 

Que !'on souscrive ou non a cette observation, je crois qu'il est correct de 
dire que si la jurisprudence a applique le terme « necessites locales » en 
ayant egard a l'etat local de la civilisation, elle doit a fortiori l'appliquer en 
ayant egard au statut constitutionnel des territoires auxquels I' application de 
la Convention a ete etendue grace au mecanisme prevu a !'article 63. Ainsi 
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done, la Convention doit etre appliquee aux territoires en question en tenant 
compte des necessites du statut constitutionnel local de ces territoires, afin 
justement de preserver ce statut. 

La Cour europeenne des Droits de 1' Homme a estime a deux reprises que 
les necessites locales ne suffisaient pas a justifier ce qui normalement 
constituait une violation de la Convention (arret Tyrer precite, pp. 18 et 19, 
et Piermont c. France du 27 avril 1995, serie A n° 314, p. 23). Dans ces 
deux affaires, toutefois, ii n' y avait aucun lien entre le caractere special des 
territoires concemes et la violation alleguee de la Convention. 

En I' espece, le requerant s' est vu denier le droit de participer aux 
elections au Parlement europeen precisement a cause du statut 
constitutionnel de Gibraltar, qui est celui d'une colonie de la Couronne. 
C'est a cause dudit statut que ce territoire a ete exclu du champ 
d' application de I' acte relatif aux elections directes par I' annexe II a cet 
acte, et c' est aussi a cause dudit statut que Jes habitants de Gibraltar ne 
votent pas aux elections au Parlement de Westminster, alors qu'une 
participation a ces elections pourrait egalement constituer une forme de 
legitimation democratique pour Jes actes de !'Union europeenne. 

Des !ors, compte tenu des circonstances particulieres de la presente 
espece, je considere que !'article 63 § 3 oblige la Commission a admettre 
que Jes necessites locales a Gibraltar sont telles que le requerant ne doit pas 
se voir conferer le droit de vote aux elections au Parlement europeen. 
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Nous regrettons de ne pouvoir souscrire a l'avis de la majorite de la 
Commission selon lequel !'article 3 du Protocole n° I ne s'applique pas aux 
institutions legislatives supranationales tel le Parlement europeen, et, en 
vertu de !'article 63 § 3 de la Convention, le Parlement ne peut etre 
considere comme faisant partie du « corps legislatif » de Gibraltar aux fins 
de !'article 3. D'apres nous, non seulement !'article 3 du Protocole n° I 
trouve a s'appliquer, mais !'omission par le Royaume-Uni d'offrir aux 
citoyens de !'Union europeenne vivant a Gibraltar la possibilite de participer 
aux elections au Parlement europeen constitue une violation des droits 
garantis a la requerante par cet article. 

Ainsi qu'il est indique dans le rapport, la presente espece souleve quatre 
questions principales : 1) Le Parlement europeen peut-il etre considere 
comme un « corps legislatif » au sens ordinaire que revet ce terme ? 2) Dans 
!'affirmative, le Parlement europeen peut-il etre a bon droit considere 
comme « le corps legislatif » de Gibraltar aux fins de !'article 3 du 
Protocole n° I ? 3) Dans !'affirmative, la responsabilite de l'Etat peut-elle, 
compte tenu des circonstances particulieres de I' espece, etre engagee pour la 
non-organisation a Gibraltar d'elections au Parlement europeen? et 4) Dans 
!'affirmative, pareille carence constitue-t-elle une violation de !'obligation 
imposee par I' article 3 : (( organiser, a des intervalles raisonnables, des 
elections libres au scrutin secret, dans Jes conditions qui assurent la libre 
expression de !'opinion du peuple sur le choix du corps legislatif » ? 

II convient d' aborder tour a tour chacune de ces questions. 
1) La jurisprudence de la Commission dans laquelle le statut du 

Parlement europeen a ete examine au regard de I' article 3 du Protocole n° 1 
se trouve resumee aux paragraphes 54 a 56 du rapport de la Commission. 
Ainsi qu'il ressort de ce resume, la Commission, tout en reconnaissant que 
le Ii belle de I' article 3 montre que ce sont Jes corps legislatifs nationaux 
qu'ont eus a !'esprit Jes auteurs de !'instrument, n'a pas exclu la possibilite 
qu'une evolution dans la structure des Communautes europeennes puisse 
obliger Jes Hautes Parties contractantes a accorder le droit protege par 
I' article 3 pour des organes representatifs supranationaux « assumant en 
partie Jes pouvoirs et fonctions des corps legislatifs nationaux ». Le seul 
motif pour lequel, dans Jes affaires Lindsay et autres, Alliance des Belges, 
Tete et Fournier, la Commission a considere que le Parlement europeen 
n' entrait pas dans le champ d' application des dispositions de I' article 3, etait 
que le Parlement ne se trouvait pas investi de pouvoirs legislatifs au sens 
strict et ne constituait done pas un « corps legislatif » au sens ordinaire que 
revet ce terme. 



350 AFFAIRE MATTHEWS c. ROYAUME-UNI -OPINION DISSIDENTE 

Ainsi que la Commission le fait observer dans son rapport, depuis la 
derniere fois ou elle a examine la question du statut du Parlement europeen, 
le Traite sur I' Union europeenne est entre en vigueur attribuant de nouveaux 
pouvoirs au Parlement. Non seulement ce traite a supprime Jes termes « de 
deliberation et de controle » qui etaient utilises a !'article 137 du traite CE 
pour qualifier les pouvoirs du Parlement, mais ii a introduit la nouvelle 
procedure de !'article 189 B, laquelle donne au Parlement un reel pouvoir de 
coctecision en sus de ceux qu'il exen.;ait auparavant dans le cadre des 
procedures de consultation et de cooperation. 

Le Gouvemement soutient que Jes dispositions de !'article 189 B ne 
representent qu'une evolution modeste de la procedure de cooperation qui 
existait anterieurement et ne fait en realite qu' etendre le pouvoir de veto du 
Parlement. 11 observe de surcrolt que le Parlement europeen joue un rOle tres 
limite dans certains des domaines les plus importants des traites 
communautaires, notamment la politique commerciale commune et !'Union 
economique et monetaire. 

Nous estimons que, s'ils ne sont pas denues de force, les arguments du 
Gouvernement minorent !'impact et !'importance des pouvoirs legislatifs 
supplementaires conferes au Parlement par le Traite sur !'Union europeenne. 
Comme la requerante le fait observer, la procedure de !'article 189 B 
s'applique dans quatorze domaines de la legislation communautaire, y 
compris !'harmonisation du marche interieur, le droit d'etablissement et la 
libre prestation de services. Dans le domaine legislatif couvert par !'article 
189 B, le Parlement europeen ne jouit pas seulement d'un pouvoir de veto 
effectif et unilateral dont meme une decision unanime du Conseil ne peut 
venir a bout : la procedure envisage la pleine participation du Parlement a 
!'elaboration d'actes communautaires et a la determination de leur contenu, 
tant directement qu'au travers du nouveau comite de conciliation au sein 
duquel le Parlement est represente a parite avec le Conseil. 

11 est vrai, comme le souligne le Gouvemement, que le Parlement ne 
detient pas un pouvoir unilateral d' adopter des textes legislatifs : ii exerce 
ses pouvoirs conjointement avec le Conseil. 11 est vrai egalement que le 
Parlement ne possede pas un pouvoir independant d'initiative en matiere 
legislative. Toutefois, ces limitations ne suffisent pas, d'apres nous, pour 
que l'on puisse dire que le Parlement n'exerce pas de pouvoirs legislatifs. 
Quant a !'absence d'un pouvoir unilateral de decision, le partage du pouvoir 
legislatif est une caracteristique qui se retrouve dans un certain nombre de 
corps legislatifs nationaux et il n' est pas, en soi, incompatible avec la notion 
de corps legislatif. Quant a !'absence de pouvoir d'initiative, nous relevons 
que dans nombre de pays ce n'est pas le corps legislatif lui-meme ou ses 
membres, mais bien I' executif qui detient le pouvoir effectif d'initiative en 
matiere legislative. De surcrolt, comme la requerante le fait observer, 
I' article 138 B du Traite habilite explicitement le Parlement a demander a la 
Commission de soumettre toute proposition appropriee sur les questions qui 
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lui paraissent necessiter I' elaboration d'un acte communautaire pour la mise 
en cruvre du Traite. 

Nous notons de surcrolt que le Parlement europeen est dote de certains 
autres pouvoirs qui sont des attributs ordinaires des corps legislatifs 
nationaux. En particulier, il exerce le contr6le sur !'adoption et la mise en 
cruvre du budget, et il a le pouvoir d'amender et de rejeter le projet de 
budget. En outre, il exerce un pouvoir de contr6le sur !'investiture de la 
Commission (article 158) et il peut, par une motion de censure, obliger la 
Commission a demissionner en bloc (article 144). De fait, compares aux 
pouvoirs qui sont ceux de plusieurs parlements nationaux, ceux dont est 
investi le Parlement europeen sont deja considerables, et ils se trouveront 
encore renforccs lorsque le Traite d' Amsterdam entrera en vigueur. 

Dans ces conditions, nous estimons que le Parlement europeen peut etre 
considere comme l'organe representatif de !'Union, qui assume, au moins 
en partie, Jes pouvoirs et fonctions des organes legislatifs nationaux. 

2) Encore faut-il savoir si le Parlement europeen peut etre considere 
comme « le corps legislatif » de Gibraltar aux fins de !'article 3 du 
Protocole n° l. 

Nous rappel ons que I' article 3 du Protocole n° I vise a contribuer au 
« regime politique veritablement democratique » dont parle le preambule a 
la Convention. II n'appartient certainement pas aux organes de la 
Convention de definir le role des differentes institutions prevues par Jes 
constitutions intemes, mais il leur incombe de se pencher sur les structures 
constitutionnelles existantes, de maniere a determiner si, dans une situation 
donnee, un organe releve ou ne releve pas du champ d'application du terme 
« corps legislatif » (voir, par exemple, Cour eur. DH, arret Mathieu-Mahin 
et Clerfayt c. Belgique du 2 mars 1987, serie A n° 113, p. 23, § 53, ou les 
autorites regionales partageaient des competences avec les autorites 
centrales d'une maniere telle que I' article 3 du Protocole n° 1 s' appliquait 
aux elections aux autorites regionales ; voir egalement X c. Autriche, 
requete n° 7008/75, decision du 12 juillet 1976, DR 6, p. 120). Dans 
l'affaire X c. Royaume-Uni (requete n° 8873/80, decision du 13 mai 1982, 
DR 28, p. 99), la Commission a admis que la possibilite pour le Parlement 
britannique de legi ferer pour Jersey ne suffisait pas pour qu' on put le 
considerer comme le « corps legislatif » de l'ile, et, dans l'affaire Booth
Clibbom et autrcs c. Royaume-Uni (requete n° 11391/85, decision du 
5 juillet 1985, DR 43, p. 236), la Commission a estime que Jes conseils de 
comte metropolitains au Royaume-Uni ne constituaient pas des organes 
legislatifs. Pour un autre exemple recent de cette approche de la question 
de savoir si un organe fait partie d'un « corps legislatif », ii convient de se 
reporter a l'affaire Lindsay et autres c. Royaume-Uni (requete 
n° 31699/96, decision du 17 janvier 1997, concernant Jes elections 
organisees au titre de la loi de 1996 sur I' ouverture de negociations, etc., 
pour l'Irlande du Nord). 
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La question de savoir si l' expression « corps legislatif » qui figure a 
I' article 3 du Protocole n° 1 a une portee qui, au-dela des corps legislatifs 
nationaux, peut couvrir des institutions supranationales exerc;ant des 
fonctions legislatives ayant un impact direct au sein de I' Etat conceme n' est 
pas exempte de difficultes. II est vrai, comme le fait observer le 
Gouvernement, que la question n' a jamais ete abordee par la Cour et que si 
elle a ete discutee par la Commission, elle n'a jamais ete tranchee de 
maniere definitive. II est vrai egalement que, comme le fait observer la 
majorite, la Commission a admis anterieurement que le libelle de !'article 3 
montre que Jes auteurs de !'instrument avaient a !'esprit, a l'epoque OU 
I' article en cause fut redige, Jes corps legislatifs nationaux. Toutefois, dans 
sa jurisprudence anterieure, la Commission a egalement clairement admis 
que rien, en principe, n' exclut I' application de I' article 3 du Protocole n° 1 
en rapport avec des institutions - meme celles qui reverent une nature 
SUpranationaJe - ayant ete creees OU deveJoppees apres !'entree en vigueur 
de la Convention et qui exercent des fonctions legislatives affectant 
directement l'Etat ou le territoire concemes. Nous n'apercevons aucune 
raison de nous ecarter de cette opinion. Tant la Cour que la Commission ont 
toujours souligne que la Convention est un instrument vivant qui doit fare 
interprete a la Iumiere des conditions actuelles. Ce principe revet, d'apres 
nous, une importance toute particuliere en l'espece, ou ii s'agit d'une 
institution qui n' existait meme pas a I' epoque OU la Convention fut 
elaboree. Rien dans les Travaux preparatoires ne permet de dire qu'il serait 
Conforme a !'intention des auteurs du Protocole d'exclure du champ 
d' application de I' article 3 tout organe legislatif nouveau presentant un 
caractere supranational. Nous ne pouvons davantage souscrire a l'avis de la 
majorite de la Commission selon lequel jug er l' article 3 applicable a pareille 
institution representative reviendrait a etendre la portee de !'article 3 du 
Protocole n° 1 au-dela de l'objet et du but poursuivis par cette disposition. 

La question de savoir si dans une affaire donnee !'institution concemee 
doit ou non fare consideree comme faisant partie du« corps Jegislatif » d'un 
Etat ou d' un territoire, depend de I' examen de la structure constitutionnelle 
et legislative au sein de l'Etat ou du territoire en question. 

Ainsi que la Commission le note dans son rapport, Gibraltar ne fait pas 
partie du Royaume-Uni mais est une colonie de la Couronne dont le 
Gouverneur est directement responsable pour ce qui est de I' ensemble des 
questions concernant essentiellement les affaires etrangeres, la defense et la 
securite inteme. La Chambre de l'assemblee de Gibraltar a le droit de faire 
des lois pour la paix, l'ordre et la bonne administration de Gibraltar, meme 
si, en dehors du consentement du Gouverneur, elle ne peut examiner aucun 
projet de loi portant sur une question ne relevant pas des « questions 
internes determinees ». Si la portee du pouvoir de legiferer que detient la 
Chambre de l'assemblee est done limitee, nous estimons que la Chambre de 
I' assemblee a laquelle Jes elections ont lieu tous Jes cinq ans peut fare 
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consideree comme le « corps legislatif » inteme de Gibraltar aux fins de 
l'article 3 du Protocole. 

A Gibraltar, comme dans les autres parties du territoire europeen soumis 
au droit de la Communaute europeenne, l'impact de ce droit s'est 
constamment accru au fil des ans. En general, il est donne effet a Gibraltar a 
la legislation europeenne applicable en vertu de I' ordonnance de 1972 
relative aux Communautes europeennes, aux termes de laquelle Jes lois et 
textes d'application sont adoptes a Gibraltar de maniere a donner effet a la 
legislation europeenne, exception faite des reglements communautaires, qui 
sont directement applicables a Gibraltar comme dans toutes Jes autres 
parties de !'Union europeenne. 

Si l'on considere uniquement Jes chiffres, environ un tiers de I' ensemble 
de la legislation actuellement adoptee a Gibraltar est une consequence 
directe de l'appartenance de Gibraltar a !'Union europeenne. Du strict point 
de vue arithmetique, le nombre des actes legislatifs adoptes au titre de 
l' article 189 B du Traite et appliques a Gibraltar en 1994-1995 et pendant la 
premiere moitie de 1996 est certes peu eleve. Toutefois, a supposer meme 
qu'il soit adequat de ne considerer que les actes adoptes au titre de la 
procedure regie par l' article 189 B, nous relevons que Jes actes en question 
se rapportent a des domaines tels la protection des donnees, I' assurance, les 
systemes de garantie de depot et Jes questions d' environnement, qui ont un 
impact de plus en plus important sur un territoire aussi petit que celui de 
Gibraltar. 

Nous estimons que, nonobstant !'exclusion de Gibraltar de domaines 
importants du Traite CE, l'impact de la legislation communautaire a 
Gibraltar, y compris celle emanant du Parlement europeen en vertu de la 
procedure de codecision menagee par !'article 189 B TUE, est tel que le 
Parlement peut etre considere comme exen;ant, au moins en partie et 
de fai:;on partagee, les pouvoirs et fonctions des corps legislatifs nationaux 
et comme faisant partie du « corps legislatif » de Gibraltar aux fins de 
I' article 3 du Protocole n° 1. 

Nous relevons a cet egard que dans deux des opinions concordantes dont 
s'accompagne le rapport de la Commission en l'espece, l'accent est mis sur 
les dispositions de 1' article 63 § 3 de la Convention, dont ii y aurait lieu 
d'inferer que les necessites locales d'un territoire colonial tel Gibraltar, et en 
particulier sa structure constitutionnelle particuliere, sont telles que le 
Parlement europeen ne peut etre considere comme « le corps legislatif » du 
territoire aux fins de 1' article 3 de la Convention. 

Cette analyse ne nous convainc pas. Nous admettons certes que la 
structure constitutionnelle de Gibraltar presente des caracteristiques 
particulieres, mais ii n'en demeure pas moins que !'impact de la legislation 
emanant des institutions de l'Union europeenne, parmi lesquelles figure le 
Parlement, sur les citoyens de l'Union residant a Gibraltar est considerable. 
Meme si l' on suppose que l' expression « necessites locales » qui figure a 
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l'article 63 § 3 de la Convention doit etre interpretee comme incluant la 
structure constitutionnelle au sein d'un territoire donne (ce que nous 
mettons en doute), nous n'apercevons aucune raison justifiant que ces 
« necessites locales » soient interpretees comme requerant I' exclusion du 
Parlement europeen des termes « le corps legislatif » qui figurent a !'ar
ticle 3. Nous sommes confortes dans notre analyse par le fait que dans 
Jes longues observations deposees pour son compte, le Gouvernement n'a 
a aucun stade invoque I' article 63 § 3 ou laisse entendre que cette 
clause presentait une quelconque pertinence pour Jes questions soulevees. 

3) II reste a present a rechercher si la non-organisation a Gibraltar 
d' elections au Parlement europeen peut engager la responsabilite du 
Royaume-Uni et, dans l'affirmative, s'il y a eu violation de !'article 3 du 
Protocole n° 1. 

Nous observons d'emblee que l'acte de 1976, qui, par la voie de son 
annexe II, limitait !'application de ses dispositions au Royaume-Uni, ne 
constitue pas en soi un acte communautaire, les signataires en etant Jes 
gouvemements des Etats membres et l'acte ayant le statut d'un traite 
communautaire. Certes, I' acte fut lui-meme annexe a une decision du 
Conseil, mais, comme le fait observer la requerante, la decision elle-meme 
ne constitue pas un acte communautaire typique, puisqu'elle ne fut pas 
signee uniquement par le president du Conseil, mais par Jes ministres de 
chacun des Etats membres en leur qualite de membres du Conseil. De 
surcroi't, contrairement a une decision ordinaire du Conseil, la decision de 
1976 n'obligeait pas les Etats membres a faire quoi que ce soit. 
Conformement aux dispositions de I' article 138 § 3, au titre duquel elle fut 
adoptee, la decision fixait des dispositions dont elle « recommand[ait] 
)'adoption par Jes Etats membres conformement a leurs regles 
constitutionnelles respectives ».La decision n'exigeait pas que les habitants 
de Gibraltar fussent exclus du droit d' elire au suffrage direct des 
representants au Parlement europeen. 

Le Gouvemement invoque la jurisprudence de la Commission a l'appui 
de sa these selon laquelle !'absence d'elections n'engage pas la 
responsabilite du Royaume-Uni. II cite en particulier Jes decisions de la 
Commission dans les affaires CFDT c. les Communautes europeennes et 
leurs Etats membres (requete n° 8030/77, decision du 10 juillet 1978, 
DR 13, p. 231), Dufay c. les Communautes europeennes et leurs Etats 
membres (requete n° 13539/88, decision du 19 janvier 1989) et M. et Co. 
c. Allemagne (requete n° 13258/87, decision du 9 fevrier 1990, DR 64, 
p. 138). 

Nous relevons que dans la premiere des deux decisions invoquees les 
griefs etaient diriges, entre autres, contre les Communautes europeennes 
elles-memes et concemaient ce qui constituait de maniere indiscutable des 
actes communautaires. En revanche, I' affaire M. et Co. c. Allemagne 
presentait plus de difficultes. Dans cette espece, la Commission avait a 
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connaltre d'un titre executoire qui avait ete emis contre la societe requerante 
afin de donner effet a un arret de la Cour de justice des Communautes 
europeennes (ci-apres: «la CJCE ») infligeant a la societe une amende pour 
violation des dispositions antitrust du traite. La societe requerante alleguait 
que la procedure suivie devant la CJCE n'avait pas ete equitable et qu'en 
donnant effet a I' arret par la deli vrance d' un titre executoire la Republique 
federale avail viole !'article 6 de la Convention. Apres avoir rappele qu'elle 
n' avait pas competence pour controler Jes decisions des organes de la 
Communaute, la Commission souligna que cela ne signifiait pas qu'en 
conferant force executoire a un arret de la CJCE les autorites allemandes 
eussent agi comme un organe communautaire, ni que cela Jes et'.it fait 
echapper au champ du controle exerce par les organes de la Convention. 
Pour la Commission, la question soulevee par la societe requerante etait de 
savoir si en donnant effet a un arret dont ii etait allegue qu'il avait viole 
!'article 6 de la Convention la Republique federale avait engage sa 
responsabilite au titre de la Convention au motif que la procedure contre la 
societe requerante n'avait ete possible que parce que la Republique federale 
avait transfere de Gibraltar ses pouvoirs en matiere de concurrence aux 
Communautes europeennes. La Commission fit observer que la Convention 
n'interdisait pas a un Etat membre de transferer des pouvoirs a des 
organisations internationales. Elle n'en considera pas mains que si un Etat 
contractait des obligations par voie de traite pour, par la suite, conclure une 
autre convention internationale le mettant dans l'impossibilite de respecter 
les obligations que faisaient peser sur lui le premier traite, il devait repondre 
de toute violation desdites obligations pouvant resulter de la conclusion de 
la Convention ulterieure : 

« ( ... ) La Commission estime qu'un transfert de pouvoirs n'exclut pas 
necessairement la responsabilite d'un Etat en vertu de la Convention 
lorsqu'il s'agit de l'exercice des pouvoirs transferes. A defaut, Jes garanties 
prevues par la Convention pourraient etre limitees ou exclues sans motif, et 
etre ainsi privees de leur caractere contraignant. L' objet et le but de la 
Convention appellent a comprendre et appliquer ses dispositions d'une 
maniere qui en rende Jes exigences concretes et effectives (Cour eur. DH, 
arret Soering du 7 juillet 1989, serie A n° 161, p. 34, § 87). En consequence, 
le transfert de pouvoirs a une organisation internationale n'est pas 
incompatible avec la Convention, a condition que, dans cette organisation, 
Jes droits fondamentaux re~oivent une protection equivalente. » (DR 64, 
pp. 152-153) 

La Commission declara la requete irrecevable. D' apres elle, non 
seulement le systeme juridique des Communautes europeennes garantissait 
les droits fondamentaux, mais ii prevoyait egalement un controle de leur 
respect. En particulier, la CJCE avait developpe une jurisprudence d'apres 
laquelle elle se trouvait appelee a controler Jes actes communautaires sur la 
base des droits fondamentaux, y compris ceux consacres par la Convention. 
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Avec la requerante, nous estimons que la decision M. et Co. n'est pas 
directement applicable en I' espece puisque I' acte relatif aux elections 
directes n 'impliquait pas le transfert de pouvoirs aux institutions de la 
Communaute et qu'en tout etat de cause Jes droits garantis par !'article 3 du 
Protocole ne beneficiaient pas d'une protection equivalente, puisque la 
CJCE n'avait pas competence pour examiner la legalite de l'acte ou 
!'exclusion de Gibraltar de son champ d'application. 

Neanmoins, la question demeure de savoir si, ayant exclu les residents de 
Gibraltar du droit de participer aux elections directes au Parlement (appele a 
I' epoque Assemblee) europeen en 1976, a une epoque OU le Parlement, cela 
n' est pas contestable, ne constituait pas un « corps legislatif » aux fins de 
!'article 3 du Protocole n° 1, le Royaume-Uni peut etre repute avoir viole 
ladite clause maintenant que, a la suite d'une evolution structurelle au sein 
de !'Union, le Parlement europeen se trouve dote de suffisamment de 
pouvoirs pour etre considere comme un «corps legislatif ». 

En principe, un Etat qui cree de nouveaux organes legislatifs apres 
I' entree en vigueur de la Convention, ou qui attribue a un organe existant 
des pouvoirs suffisants pour qu'on puisse considerer qu'il fait partie du 
« corps legislatif » de cet Etat doit accorder le droit de participer aux 
elections directes a pareil organe, et tout manquement a cette obligation 
engage la responsabilite de l'Etat conceme au regard de I' article 3 du 
Protocole n° I. 

Nous avons examine la question de savoir s'il peut en aller autrement 
lorsque, comme en l'espece, la Commission doit examiner la situation d'un 
organe supranational auquel le Protocole etait inapplicable a l'epoque OU, par 
J'effet d'un traite international, le territoire conceme se trouvait exclu du 
champ d' application du droit de suffrage et auquel l 'Etat responsable ne peut, 
par la voie d'une modification unilaterale du traite, etendre le champ 
d'application du droit de suffrage une fois que l'organe a acquis suffisamment 
de pouvoirs pour etre considere comme un «corps legislatif ». 

Nous ne jugeons toutefois pas necessaire de trancher cette question, car 
nous considerons que le Royaume-Uni pourrait, en tout etat de cause, de 
maniere unilaterale et sans violer Jes obligations decoulant pour Jui du 
Traite, etendre le droit de suffrage aux habitants de Gibraltar. II est clair que 
le Royaume-Uni ne pourrait pas unilateralement amender les dispositions de 
!'annexe II a l'acte relatif aux elections directes, et nous ne pouvons 
davantage souscrire a !'argument de la requerante selon lequel le Royaume
Uni pourrait etendre a Gibraltar I' application de J'acte relatif aux elections 
directes sans devoir pour cela amender I' annexe II. En revanche, nous 
estimons que le Royaume-Uni pourrait, unilateralement et sans enfreindre 
les obligations decoulant pour lui des traites intemationaux auxquels ii est 
partie, etendre le droit de suffrage aux habitants de Gibraltar en integrant 
Gibraltar dans une circonscription electorale du Royaume-Uni pour les 
besoins des elections au Parlement europeen. 
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Le Gouvemement ne conteste pas qu'il serait possible d'etendre le droit 
de suffrage aux habitants de Gibraltar de cette maniere, mais ii soutient que 
pareille operation serait incompatible avec le bon fonctionnement du 
systeme a la majorite simple applique au Royaume-Uni pour les elections au 
Parlement europeen. 

Si nous admettons qu'il peut y avoir des inconvenients d'ordre pratique a 
!'extension du droit de suffrage aux habitants de Gibraltar, nous ne pouvons 
admettre que pareils inconvenients suffisent a faire echapper le Royaume
Uni a la responsabilite que I' article 3 du Protocole n° I fait peser sur lui en 
matiere d' organisation d' elections. 

4) A supposer que la responsabilite de l'Etat soit engagee, le non-octroi 
aux habitants de Gibraltar du droit de participer aux elections au Parlement 
europeen a-t-il viole les droits garantis a la requerante par !'article 3 du 
Protocole n° I ? 

A l'appui de sa these selon laquelle ii n'y a pas eu violation de ladite 
clause, le Gouvemement invoque la marge d' appreciation laissee aux Etats 
dans I' accomplissement des obligations que leur impose la Convention, les 
difficultes liees a la creation d'une nouvelle circonscription pour Gibraltar 
dans le cadre des elections au Parlement europeen, ainsi que la separation 
traditionnelle des habitants de Gibraltar et de ceux du Royaume-Uni. 

II est bien etabli que les droits consacres par !'article 3 du Protocole n° I 
ne sont pas absolus, mais peuvent etre soumis a des limitations implicites. 
Les Etats jouissent d'une ample marge d'appreciation en la matiere, mais ii 
appartient aux organes de la Convention de statuer en demier ressort sur 
I' observation des dispositions en cause. Ainsi que la Cour I' a fait observer, 
les conditions mises a ]'exercice du droit consacre par !'article 3 du 
Protocole n° I ne doivent pas reduire les droits dont ii s'agit au point de les 
atteindre dans leur substance meme et de les priver de leur effectivite. Toute 
condition imposee doit poursuivre un but legitime, et les moyens employes 
ne doivent pas se reveler disproportionnes. En particulier, pareilles 
conditions ne doivent pas contrecarrer « la libre expression de !'opinion du 
peuple sur le choix du corps Iegislatif » (voir I' arret Mathieu-Mohin et 
Clairfayt precite, p. 23, § 52). 

A plusieurs reprises, les organes de la Convention ont juge compatibles 
avec !'article 3 du Protocole n° I diverses exclusions du droit de vote 
(requete n° 8987 /80, decision du 6 mai 1981, DR 24, p. 192, y compris les 
references qui s'y trouvent citees). La presente espece differe toutefois 
d'une affaire concemant des conditions de residence. Les conditions de 
residence mises a I' exercice du droit de vote sont admissibles car les Etats 
sont fondes a regler la maniere dont Jes elections ont lieu, et parmi les regles 
regissant l'exercice du droit de vote figure frequemment une condition aux 
termes de laquelle toute personne doit voter dans son pays. A Gibraltar, 
toutefois, aucun habitant n'a le droit de voter aux elections au Parlement 
europeen. 
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D'apres le Gouvemement, ii serait difficile, voire impossible, de prevoir 
des amenagements permettant aux habitants de Gibraltar de voter aux 
elections europeennes, a cause du systeme electoral en vigueur au 
Royaume-Uni, qui, fonde sur le systeme de la majorite simple, avec un seul 
membre elu dans chaque circonscription, cree des liens etroits entre Jes 
electeurs et Jes elus. Gibraltar aurait des besoins et des interets tres 
differents de ceux du Royaume-Uni, et ii serait tres malaise d'inclure ce 
territoire dans une circonscription de la metropole. Le Gouvemement fait 
observer en particulier que si Jes habitants de Gibraltar devaient etre inclus 
dans une circonscription de la metropole, leur vote pourrait avoir un effet 
decisif et injustifiable sur le resultat de I' election. 

Nous ne mesestimons pas la valeur du systeme electoral britannique, 
fonde sur l'etroitesse des liens qui existent entre Jes parlementaires et la 
circonscription qu'ils representent, et qui est de nature a renforcer de fac;on 
tres reelle le caractere effectivement democratique du regime politique. 
Nous ne negligeons pas davantage !'argument du Gouvemement tire du 
risque de voir Jes electeurs de Gibraltar avoir un impact decisif sur le 
resultat de I' election dans une circonscription donnee de la metropole, 
meme si nous notons a cet egard que la population totale de Gibraltar est 
faible rapportee a celle d'une circonscription moyenne pour Jes elections au 
Parlement europeen au Royaume-Uni. Eu egard toutefois a !'impact de la 
legislation communautaire a Gibraltar et a I' absence totale de controle 
democratique des habitants de Gibraltar sur cette legislation, nous estimons 
que !'exclusion totale de la requerante des elections au Parlement europeen 
est incompatible avec I' article 3 du Protocole n° I a la Convention. 

Nous concluons done en l'espece a la violation de !'article 3 du Protocole 
n° 1 a la Convention. 

Eu egard a ce constat, nous n'estimons pas necessaire d'examiner Jes 
griefs tires par la requerante de !'article 14 de la Convention. 
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OPINION DISSIDENTE DE M. SCHERMERS 

(Traduction) 

Je souscris a !'opinion dissidente de MM. Weitzel et autres. Je trouve 
toutefois que le paragraphe consacre a l'affaire M. et Co. gagnerait a etre 
etoffe. Contrairement a la requerante, j 'estime que ladite affaire est 
pertinente pour la presente espece. En I' occurrence, le gou vemement 
britannique soutient que l'acte sous-jacent aux elections directes au 
Parlement europeen et !'annexe qui limitait son applicabilite au Royaume
Uni relevent de I' ordre juridique communautaire et echappent en 
consequence au contr6le des organes de la Convention. Dans I' affaire M. et 
Co., le gouvemement allemand avait egalement defendu la these selon 
laquelle le grief concernait en realite un acte qui relevait de l'ordre juridique 
communautaire et qui, en consequence, ne pouvait etre soumis au controle 
des organes de la Convention. Dans cette mesure, je n'apen;ois aucune 
difference fondamentale entre les deux especes. D'apres moi, la reponse 
donnee par la Commission a cet argument dans l'affaire M. et Co. est done 
effectivement pertinente pour la presente espece. 

Essentielle dans le passage de la decision M. et Co. cite par M. Weitzel 
dans son opinion dissidente est la demiere partie de la demiere phrase: «En 
consequence, le transfert de pouvoirs a une organisation internationale n'est 
pas incompatible avec la Convention, a condition que, dans cette 
organisation, les droits fondamentaux re~oivent une protection equivalente » 

(M. et Co. c. Allemagne, requete n° 13258/87, decision du 9 fevrier 1990, 
DR 64, p. 145). Ce n'est que lorsqu'une protection equivalente des droits de 
l'homme est garantie que la Commission peut dispenser une Haute Partie 
contractante de respecter I' obligation de garantir a toute personne relevant 
de sa juridiction Jes droits consacres par la Convention. A defaut, les 
garanties de la Convention pourraient librement etre limitees OU exclues par 
la creation d'une organisation intemationale. Dans l'affaire M. et Co., le 
traite CE s'appliquait. Vu la maniere dont la CJCE interprete ce traite, des 
garanties suffisantes sont offertes. Dans l'affaire M. et Co., la Commission a 
note que non seulement le systeme juridique des Communautes europeennes 
garantit Jes droits fondamentaux, mais ii prevoit le contr6le de leur respect. 
II en va differemment en I' espece. L' acte en question a ete signe et ratifie de 
la meme maniere qu'un traite. Cela signifie que la CJCE n'a pas 
competence pour control er la Iegalite de I' acte, ni I' exclusion de Gibraltar 
de son champ d'application. II en resulte, d'apres moi, que la condition 
exprimee dans la decision M. et Co. ne se trouve pas remplie en I' espece. II 
n'est pas suffisamment garanti que !'Union europeenne applique aux 
citoyens de Gibraltar les droits consacres par I' article 3 du Protocole n° 1. 
Le Royaume-Uni n'avait pas le droit de transferer a la Communaute des 
pouvoirs legislatifs sans proteger ou obliger la communaute a proteger pour 
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les citoyens de Gibraltar egalement les droits reconnus par I' article 3 du 
Protocole n° 1. 

Au stade actuel de I' evolution europeenne et intemationale, oii. de plus en 
plus de pouvoirs gouvemementaux sont transferes a des organes europeens 
ou intemationaux, je juge essentiel de souligner que les Etats contractants 
demeurent responsables des violations des droits de I'homme s'ils 
n'assurent pas une protection adequate de ces droits par Jes institutions 
auxquelles ils transrerent des pouvoirs. 
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SUMMARY1 

Length of civil proceedings 

Article 6 § 1 

Reasonable time - Length of proceedings concerning judicial separation and 
ancillary matters 

* 
* * 

In March 1990 the applicant instituted court proceedings for judicial separation 
from his wife. He also asked the court to determine arrangements for custody of 
their children and use of the family home. After finding that attempts to reach a 
settlement had failed, the judge issued an interim order regarding custody and 
access and use of the home and fixed a hearing before the examining judge for 
October 1990. This and two subsequent hearings were adjourned at the applicant's 
request because the parties were trying to reach a settlement. The preparation of the 
case was resumed in February 1992 and evidence was heard in April 1993. A 
hearing scheduled for November 1993 was adjourned to December 1994, when the 
case was transferred to a different court which had acquired territorial jurisdiction. 
A hearing set for May 1997 was adjourned. The parties filed their pleadings in 
November 1997 and a hearing was held in May 1998. The court gave judgment 
later that month. 

Held 
Article 6 § 1: The period to be examined began in March 1990 and ended in May 
1998 and therefore lasted just over eight years two months. While the State could 
not be held responsible for the delay caused by attempts to settle the case, the 
applicant himself having requested three adjournments, the case was not 
particularly complex and, having regard to what was at stake for the applicant, the 
courts had failed to act with the special diligence required in such cases. The 
various periods of inactivity attributable to the State failed to satisfy the 
"reasonable time" requirement. 
Conclusion: violation (unanimously). 
In view of the above conclusion, the Court found by fifteen votes to two that it was 
not necessary to examine whether there had been a violation of Article 8 of the 
Convention. 
Article 41: The Court made an award in respect of non-pecuniary damage and an 
award in respect of costs and expenses. 

I. This summary by the Registry does not bind the Court. 
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Case-law cited by the Court 

Maciariello v. Italy, judgment of 27 February 1992, Series A no. 230-A 
Paulsen-Medalen and Svensson v. Sweden, judgment of 19 February 1998, Reports 
of Judgments and Decisions 1998-1 



LAINO v. ITALY JUDGMENT 365 

In the case of Laino v. Italy, 
The European Court of Human Rights, s1ttmg, in accordance with 

Article 27 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention"), as amended by Proto
col No. 11 1

, and the relevant provisions of the Rules of Court2
, as a Grand 

Chamber composed of the following judges: 
Mr L. WILDHABER, President, 
Mrs E. PALM, 
Mr L. FERRARI BRA VO, 
Mr G. BONELLO, 
Mr J. MAKARCZYK, 
Mr P. KORIS, 
Mr R. TDRMEN, 
Mr J.-P. COSTA, 
Mrs F. TULKENS, 
Mrs V. STRAZNICKA, 
Mr P. LORENZEN, 
Mr M. FISCHBACH, 
Mr V. BUTKEVYCH, 
Mr J. CASADEV ALL, 
Mrs H.S. GREVE, 
Mr A.B. BAKA, 
Mr R. MARUSTE, 

and also of Mr P.J. MAHONEY, Deputy Registrar, 
Having deliberated in private on 3 December 1998 and 20 January 1999, 
Delivers the following judgment, which was adopted on the last

mentioned date: 

PROCEDURE 

1. The case was referred to the Court, as established under former 
Article 19 of the Convention3

, by an Italian national, Mr Michele Laino 
("the applicant"), on 29 January 1998, within the three-month period laid 
down by former Articles 32 § I and 47 of the Convention. It originated 
in an application (no. 33158/96) against the Italian Republic lodged 
by Mr Laino with the European Commission of Human Rights ("the· 
Commission") under former Article 25 on 12 June 1996. 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on 1 November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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The applicant's application to the Court referred to former Article 48 as 
amended by Protocol No. 9 1

, which Italy had ratified. The object of the 
application was to obtain a decision as to whether the facts of the case 
disclosed a breach by the respondent State of its obligations under Article 6 
§ 1 and Article 8 of the Convention. 

2. The applicant designated the lawyer, Mr C. Chiaramonte, who would 
represent him (Rule 31 of former Rules of Court B2). 

3. As President of the Chamber which had originally been constituted 
(former Article 43 of the Convention and former Rule 21) in order to deal, 
in particular, with procedural matters that might arise before the entry into 
force of Protocol No. 11, Mr R. Bernhardt, the President of the Court at the 
time, acting through the Registrar, consulted Mr U. Leanza, the Agent of 
the Italian Government ("the Government"), the applicant's lawyer and 
Mr A. Perenic, the Delegate of the Commission, on the organisation of the 
written procedure. Pursuant to the order made in consequence, the Regis
trar received the applicant's memorial on 7 August 1998. The Govern
ment replied on 24 September 1998. On the same day, the Secretary to the 
Commission sent the Delegate's observations to the Registry. 

4. After the entry into force of Protocol No. 11 on 1 November 1998 
and in accordance with the provisions of Article 5 § 5 thereof, the case was 
referred to the Grand Chamber of the Court. The Grand Chamber included 
ex officio Mr B. Conforti, the judge elected in respect of Italy (Article 27 § 2 
of the Convention and Rule 24 § 4 of the Rules of Court), Mr L. Wildhaber, 
the President of the Court, Mrs E. Palm, Vice-President of the Court, and 
Mr J.-P. Costa and Mr M. Fischbach, Vice-Presidents of Sections 
(Article 27 § 3 of the Convention and Rule 24 §§ 3 and 5 (a)). The other 
members appointed to complete the Grand Chamber were Mr G. Bonello, 
Mr J. Makarczyk, Mr P. Kiiris, Mr R. Tiirmen, Mrs F. Tulkens, 
Mrs V. Strafoicka, Mr P. Lorenzen, Mr V. Butkevych, Mr J. Casadevall, 
Mrs H.S. Greve, Mr A.B. Baka and Mr R. Maruste (Rule 24 § 3 and 
Rule 100 § 4). Subsequently Mr Conforti, who had taken part in the 
Commission's examination of the case, withdrew from sitting in the 
Grand Chamber (Rule 28). The Government accordingly appointed 
Mr L. Ferrari Bravo, the judge elected in respect of San Marino, to sit in his 
place (Article 27 § 2 of the Convention and Rule 29 § l ). 

5. After consulting the Agent of the Government and the applicant's 
lawyer, the Grand Chamber decided that it was not necessary to hold a 
hearing. 

Notes by the Registry 
I. Protocol No. 9 came into force on 1 October 1994 and was repealed by Protocol No. 11. 
2. Rules of Court B, which came into force on 2 October 1994, applied until 31 October 
1998 to all cases concerning States bound by Protocol No. 9. 
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THE FACTS 

THE CIRCUMSTANCES OF THE CASE 

6. On 15 March 1990 the applicant petitioned the Naples District Court 
for judicial separation from his wife, Mrs R. He also requested the court to 
determine the arrangements for custody of the children and use of the family 
home. 

7. On 22 March 1990 the presiding judge of the court set down for 12 July 
1990 the hearing on the attempt that had been made to reach a settlement. 
After finding that the attempt had failed, the presiding judge provisionally 
awarded custody of the children (born in 1984 and 1988) and use of the house 
to Mrs R., granted the father access twice a week (from 4 p.m. to 6 p.m. on 
Thursdays and from 10 a.m. to 1 p.m. on Sundays) and ordered him to pay 
Mrs R. maintenance of 600,000 Italian lire (ITL) a month. Lastly, he asked 
the parties to appear before the examining judge on 11 October 1990. 

8. Three hearings (on 11 October 1990 and 7 March and 10 October 
1991) were adjourned at the applicant's request on the ground that the 
parties were trying to settle their dispute out of court. 

The preparation of the case for trial was not resumed until 13 February 
1992. After a hearing, evidence was heard from four witnesses on 22 April 
1993. A hearing on 25 November 1993 was adjourned by the court of its 
own motion to 15 December 1994. 

9. On that date, as the respondent had requested, the judge responsible 
for preparing the case for trial ordered the case file to be sent to the District 
Court at Nola (province of Naples), which now had territorial jurisdiction to 
try the case. 

The date set for the hearing before that court was not until 8 May 1997. 
On that day, however, the proceedings were adjourned by the court of its 
own motion to I 0 July 1997 because the judge preparing the case for trial 
was absent. The parties filed their pleadings on 13 November 1997 and the 
hearing before the relevant division was held on 8 May 1998. 

I 0. In a judgment of 27 May 1998, the text of which was deposited with 
the registry on that day, the court pronounced the couple judicially 
separated, confirmed the provisional measures regarding custody of the 
children and use of the family home and increased the maintenance to 
ITL 800,000 a month. 

11. Neither of the parties appealed. 

PROCEEDINGS BEFORE THE COMMISSION 

12. Mr Laino applied to the Commission on 12 June 1996. He 
complained that his case had not been heard within a reasonable time as 
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required by Article 6 § 1 of the Convention and that on account of the 
length of the proceedings his right to respect for his family life as 
guaranteed by Article 8 of the Convention had been infringed. 

13. The Commission (First Chamber) declared the application 
(no. 33158/96) admissible on 28 May 1997. In its report of 16 September 
1997 (former Article 31 of the Convention), it expressed the unanimous 
opinion that there had been a violation of Article 6 § I and that it was 
unnecessary to consider whether there had been a violation of Article 8. The 
full text of the Commission's opinion is reproduced as an annex to this 
judgment. 

FINAL SUBMISSIONS TO THE COURT 

14. Counsel for the applicant asked the Court to hold that there had been 
violations of Article 6 § 1 and Article 8 of the Convention and to award his 
client just satisfaction. 

15. The Government acknowledged that the proceedings in question had 
not complied with the "reasonable time" requirement of Article 6 § 1. They 
asked the Court not to take the second complaint into consideration. 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION 

16. The applicant submitted that he had been a victim of a violation of 
Article 6 § 1 of the Convention, which provides: 

"In the determination of his civil rights and obligations ... , everyone is entitled to a 
... hearing within a reasonable time by [a] ... tribunal ... " 

A. Period to be taken into consideration 

17. The period to be taken into consideration began on 15 March 1990, 
when the applicant petitioned the Naples District Court for judicial 
separation. It ended on 27 May 1998, the date of the Nola District Court's 
judgment. It therefore lasted just over eight years and two months. 
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B. Reasonableness of the length of the proceedings 

18. According to the Court's case-law, the reasonableness of the length 
of proceedings has to be assessed, in particular, in the light of the 
complexity of the case and of the conduct of the applicant and of the 
relevant authorities. In cases relating to civil status, what is at stake for the 
applicant is also a relevant consideration and special diligence is required in 
view of the possible consequences which the excessive length of 
proceedings may have, notably on enjoyment of the right to respect for 
family life (see, among other authorities, the Maciariello v. Italy judgment 
of 27 February 1992, Series A no. 230-A, p. 10, § 18, and, mutatis 
mutandis, the Paulsen-Medalen and Svensson v. Sweden judgment of 
19 February 1998, Reports of Judgments and Decisions 1998-I, p. 142, 
§ 39). 

19. The applicant drew particular attention to the delay in the 
proceedings after 15 December 1994, when the presiding judge of the 
Naples District Court ordered the case file to be transferred to the Nola 
District Court (which was by then the court with territorial jurisdiction to try 
the case). As no judge had been appointed, the case remained dormant until 
the hearing on 8 May 1997, which in the end was adjourned because the 
judge was absent. 

20. The Commission found that there had been delays attributable to the 
domestic courts and therefore considered that the proceedings in question 
had failed to comply with the "reasonable time" requirement. 

21. In their memorial to the Court the Government acknowledged that 
the length of the proceedings had not satisfied that requirement, regard 
being had, in particular, to the nature of the case and the special diligence 
called for - according to the Court's case-law - in the hearing of this type of 
case by domestic courts. 

22. The Court observes at the outset that the respondent State cannot be 
considered responsible for the delay caused by the attempt to reach an 
out-of-court settlement, since Mr Laino had himself requested and been 
granted three adjournments of the hearing (see paragraph 8 above). 

The Court notes further that the case was not particularly complex and 
that the preparation for trial consisted essentially in hearing evidence from 
four witnesses at the hearing on 22 April 1993 (ibid.). 

As to the conduct of the authorities dealing with the case, the Court 
considers that, having regard to what was at stake for the applicant (judicial 
separation and determination of the arrangements for custody of the children 
and access rights), the domestic courts failed to act with the special 
diligence required by Article 6 § 1 of the Convention in such cases (see the 
Maciariello and Paulsen-Medalen and Svensson judgments cited above, 
pp. 10 and 142, §§ 18 and 39, respectively). The various periods of 
inactivity attributable to the State, in particular the ones from 25 November 
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1993 to 15 December 1994 and from the latter date to 10 July 1997, failed 
to satisfy the "reasonable time" requirement. 

Having regard also to the total duration of the proceedings, the Court 
concludes that there has been a violation of Article 6 § 1. 

II. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

23. The applicant complained that the length of the proceedings had 
resulted in an infringement of his right to respect for his family life. He 
relied on Article 8 of the Convention, which provides: 

"!. Everyone has the right to respect for his private and family life. his home and 
his correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others." 

24. In the Commission's view, there was "no need to examine whether 
there ha[ d], in the instant case, been a violation" of that provision. 

The Government agreed with that conclusion. 
25. Having regard to the finding in respect of Article 6 § 1 (see 

paragraph 22 above), the Court sees no reason to differ from the opinion 
expressed by the Commission. 

III. APPLICATION OF ARTICLE41 OF THE CONVENTION 

26. Article 41 of the Convention provides: 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.'" 

A. Non-pecuniary damage 

27. Mr Laino claimed 70,000,000 Italian lire (ITL) for the non
pecuniary damage which he had allegedly sustained and he requested the 
Court to take into account, when assessing that damage, the subject matter 
of the case and the very substantial delays in the proceedings. 

28. The Government regarded the amount sought as wholly unjustified. 
29. The Delegate of the Commission considered that the sum of 

ITL 17,000,000 would be fair. 
30. The Court holds that the applicant undoubtedly sustained non

pecuniary damage. Having regard to the circumstances of the case and to 
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the conclusions in paragraphs 22 and 25 of the present judgment, it decides 
to award him ITL 25,000,000. 

B. Costs and expenses 

31. The applicant also claimed reimbursement of ITL 16,305,440 in 
respect of his costs and expenses before the Commission and the Court. 

32. The Government and the Delegate of the Commission did not 
express a view on the matter. 

33. In accordance with its case-law, the Court awards the applicant the 
sum claimed for costs and expenses. 

C. Default interest 

34. According to the information available to the Court, the statutory 
rate of interest applicable in Italy at the time of adoption of the present 
judgment is 5% per annum. 

FOR THESE REASONS, THE COURT 

I. Holds unanimously that there has been a violation of Article 6 § I of the 
Convention; 

2. Holds by fifteen votes to two that it is unnecessary to examine the 
complaint under Article 8 of the Convention; 

3. Holds by sixteen votes to one that the respondent State is to pay the 
applicant, within three months, 25,000,000 (twenty-five million) Italian 
lire for non-pecuniary damage; 

4. Holds unanimously that the respondent State is to pay the applicant, 
within three months, 16,305,440 (sixteen million three hundred and five 
thousand four hundred and forty) Italian lire for costs and expenses; 

5. Holds unanimously that simple interest at an annual rate of 5% shall be 
payable on those sums from the expiry of the above-mentioned three 
months until settlement; 

6. Dismisses unanimously the remainder of the claim for just satisfaction. 

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 18 February 1999. 

Paul MAHONEY 

Deputy Registrar 

Luzius WILDHABER 

President 
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In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rules of Court, the following separate opinions are annexed to this 
judgment: 

(a) partly dissenting opinion of Mr Ferrari Bravo; 
(b) joint partly di ssenting opinion of Mrs Tulkens and Mr Casadevall. 

L.W. 
P.J.M. 
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PARTLY DISSENTING OPINION 
OF ruDGE FERRARI BRA VO 

(Translation) 

373 

I voted against the part of the judgment in which the applicant is awarded 
compensation for non-pecuniary damage. Far from sustaining any damage, 
he gained by the delay in delivering judgment in that he did not have to pay 
the larger sum for his children' s maintenance that he was subsequently 
ordered to pay. In those circumstances I fail to see what the "non-pecuniary 
damage" could be. As to the rest, I agree that the Italian State should be 
found to have committed a violation on account of the excessive length of 
the judicial proceedings. 
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JOINT PARTLY DISSENTING OPINION 
OF JUDGES TULKENS AND CASADEV ALL 

(Translation) 

I. We regret that we cannot share the opinion expressed by the majority 
of the Grand Chamber, who adopted the Commission's approach and held 
that there was no need to examine the complaint under Article 8 of the 
Convention. 

2. We consider, as the applicant requested, that the case should also have 
been examined under Article 8, which concerns the right to respect for 
family life. The consequences of excessive length of judicial proceedings 
are not the same in every case. In the present case the fact cannot be 
disregarded that the length of the proceedings (which lasted more than eight 
years up to the Nola District Court's judgment of 27 May 1998), which 
concerned, inter alia, custody and access arrangements in respect of the 
children, who were aged 6 and 2 at the beginning of the proceedings, may 
have entailed serious moral and emotional difficulties for the applicant in 
his relationship with his children. 

3. Rightly or wrongly, but at all events irreversibly, Mr Laino therefore 
lost eight precious, formative and irretrievable years of regular, close 
contact with his children. In our opinion, that simple analysis sufficed to 
justify examining the complaint under Article 8 of the Convention. 

4. Reiterating its case-law, the Court accepts in paragraph 18 of its 
judgment that special diligence is required in cases relating to civil status 
"in view of the possible consequences which the excessive length of 
proceedings may have, notably on enjoyment of the right to respect for 
family life". Moreover, in paragraph 22, the Court holds .that, "having 
regard to what was at stake for the applicant (judicial separation and 
determination of the arrangements for custody of the children and access 
rights), the domestic courts failed to act with the special diligence required 
by Article 6 § I of the Convention in such cases''. Unfortunately, however, 
the Court did not draw the appropriate conclusions. 

5. The foregoing considerations in the judgment support our view, since, 
without prejudging at this stage the decision we would have reached on the 
merits, we think that judicial proceedings lasting over eight years - in which 
custody and access rights in respect of young children were at issue - may 
have had harmful effects on the applicant's relationship with his children 
and therefore on his family life. 
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ANNEX 

OPINION OF THE EUROPEAN COMMISSION 
OF HUMAN RIGHTS 1 

(as expressed in the Commission's report2 of 16 September 1997) 

[The Commission was composed as follows: 

Mrs J. LIDDY, President 
of the First Chamber, 

Mr M.P. PELLONPAA, 
Mr E. BUS UTI!L, 
Mr A. WEITZEL, 
Mr C.L. ROZAKIS, 
Mr L. LOUCAIDES , 
Mr 8. MARXER, 
Mr 8. CONFORTI, 
Mr N. BRATZA, 
Mr I. BEKES, 
Mr G. RESS , 
Mr A. PERENIC, 
Mr C. BIRSAN, 
Mr K. HERNDL, 
Mrs M.HION, 
Mr R. NICOLINI, 

and Mrs M.F. BUQUICC HIO, Secretary 
to the First Chamber.] 

l. Translation; original French. 
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2. The opinion contains some references to previous paragraphs of the Commiss ion 's 
report . The full text of the report may be obtained from the Registry of the Court. 
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9. The applicant complains that there has been a violation of the prin
ciple of "reasonable time" laid down in Article 6 § 1 of the Convention. He 
also claims that the length of the proceedings has violated his right to re
spect for his private and family life under Article 8 of the Convention. 

10. As regards the alleged violation of Article 6 of the Convention, the 
Commission notes that the proceedings in question aimed to obtain a ruling 
on a dispute over "civil rights and obligations" and thus falls within the 
scope of Article 6 § 1 of the Convention. 

11. The proceedings in question, which commenced on 22 March 1990 
and were still pending on 10 July 1997, had by then already lasted more 
than seven years and three months. 

12. The Commission recalls that, in accordance with the established 
case-law of the Convention organs, "special diligence is required in cases 
relating to civil status and capacity" (see Eur. Court HR, Maciariello v. Italy 
judgment of27 February 1992, Series A no. 230-A, p. 10, § 18). 

In accordance with the relevant case-law of the Court and the Commis
sion and on the basis of the information supplied by both parties, the Com
mission finds that there have been delays imputable to the national courts 
which lead it to conclude that the length of the proceedings was excessive 
and failed to meet the "reasonable time" requirement. 

13. The Commission concludes, unanimously, that there has been a viol
ation of Article 6 § 1 of the Convention in the present case. 

14. As regards the alleged violation of the applicant's right to respect for 
his private and family life, the Commission does not consider it necessary, 
in the light of the facts of the case and the conclusion set out in para
graph 13 above, to examine whether there has also been a violation of Art
icle 8 of the Convention in the present case. 

15. The Commission concludes, unanimously, that it is not necessary to 
examine whether there has been a violation of Article 8 of the Convention 
in the present case. 

Recapitulation 

16. The Commission concludes, unanimously, that there has been a viol
ation of Article 6 § 1 of the Convention in the present case. 

17. The Commission concludes, unanimously, that it is not necessary to 
examine whether there has been a violation of Article 8 of the Convention 
in the present case. 

M.F. BUQUICCHIO 

Secretary 
to the First Chamber 

J. LIDDY 

President 
of the First Chamber 
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SOMMAIRE1 

Duree d'une procedure civile 

Article 6 § 1 

Delai raisonnable - Duree d'une procedure relative a un.e separation de corps et a 
des questions annexes 

* * 

En mars 1990, le requerant intenta une act ion en justice contre sa femme, afi n 
d'obtenir leur separation de corps. II demanda egalement la fixation des modalites 
relatives a la garde des enfants et a !' usage de la maison familiale. Ayant constate 
l'echec de la tentative de reglement amiable, le juge rendit une deci sion provi soire 
concern ant la garde des enfan ts, le droit de visite et !' usage de la mai son, et decida 
qu ' une audience devant le juge de la mi se en etat aurait lieu en octobre 1990. Cette 
aud ience, ain si que deux aud iences ulterieures, furent ajoumees a la demande du 
requerant dans le cadre de la tentative de solution du differend . La mi se en etat de 
l'affaire reprit en fevrier 1992 et des temoins furent entendus en avri l 1993 . Une 
audience prevue pour novembre 1993 fut renvoyee a decembre 1994. A cette date, 
l'affaire fut transferee a un autre tribun al devenu competent ratione loci . Une 
audience fixee en mai 1997 fut ajournee. Les parties presenterent leurs conclusions 
en novembre 1997 et une audi ence se tint en mai 1998. Le tribunal rendit un 
jugement a la fin de ce meme mois. 

Art icle 6 § I : la periode a examiner a commence en mars 1990 pour s'achever en 
mai 1998 . Elle est done d'un peu plus de huit ans et deux moi s. Si le retard lie a la 
tentative de reglement amiable n 'est pas imputable a l' Etat, le requerant ayant lui
meme demande trois renvois d'audience, l'affaire ne presentait aucune complexite 
particuliere, et, compte tenu de l' enjeu du litige pour le requerant, les tribunaux 
n' ont pas agi avec la diligence particuliere requi se en pareil cas . Les differentes 
periodes d ' in acti vite imputables a l'Etat ne se concili ent pas avec le principe du 
respect du « delai raisonnable ». 

Conclusion : violation (unanimite). 
Compte tenu de la conclusion susmentionnee, la Cour es time, par quinze voix 
contre deux, qu ' il n' y a pas lieu d 'examiner s' il y a eu violation de !'article 8 de la 
Convention. 
Article 4 1 : la Cour accorde une reparation au titre du prejudice moral et des frais 
et depens. 

1. Redige par le greffe, ii ne lie pas la Cour. 
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Jurisprudence citee par la Cour 

Maciariello c. Italie, arret du 27 fevrier 1992, serie A n° 230-A 
Paulsen-Medalen et Svensson c. Suede, arret du 19 fevrier 1998, Recueil des arrets 
et decisions 1998-1 
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En I'affaire Laino c. Italie, 
La Cour europeenne des Droits de !'Homme, constituee, conformement a 

!'article 27 de la Convention de sauvegarde des Droits de !'Homme et des 
Libertes fondamentales ( « la Convention » ), telle qu' amendee par le Proto
cole n° 11 1

, et aux clauses pertinentes de son reglement2
, en une Grande 

Chambre composee des juges dont le nom suit : 
M. L. WILDHABER, president, 
Mme E. PALM, 

MM. L. FERRARI BRAVO, 

G. BONELLO, 

J. MAKARCZYK, 

P. KORIS, 

R. TDRMEN, 

J.-P. COSTA, 
Mmes F. TULKENS, 

V. STRAZNICKA, 

MM. P. LORENZEN, 

M. FISCHBACH, 

V. BUTKEVYCH, 

J. CASADEV ALL, 
Mme H.S. GREVE, 

MM. A.B. BAKA, 
R. MARUSTE, 

ainsi que de M. P.J. MAHONEY, greffier adjoint, 
Apres en avoir delibere en chambre du conseil Jes 3 decembre 1998 et 

20 janvier 1999, 
Rend l'arret que voici, adopte a cette derniere date: 

PROCEDURE 

1. L'affaire a ete cteferee a la Cour, telle qu'etablie en vertu de l'ancien 
article 19 de la Convention3

, par un ressortissant italien, M. Michele Laino 
( « le requerant » ), le 29 janvier 1998, dans le delai de trois mois 
qu' ouvraient Jes anciens articles 32 § I et 47 de la Convention. A son ori
gine se trouve une requete (n° 33158/96) dirigee contre la Republique 
italienne et dont M. Laino avait saisi la Commission europeenne des Droits 
de !'Homme («la Commission») le 12 juin 1996 en vertu de l'ancien 
article 25. 

Notes du greffe 
1-2. Entre en vigueur le l" novembre 1998. 
3. Depuis l' en tree en vigueur du Protocole n ° 11, qui a amen de cette disposition, la Cour 
fonctionne de maniere permanente. 
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La requete du requerant renvoie a l'ancien article 48 tel que modifie par 
le Protocole n° 9 1 que l'Italie avait ratifie. Elle a pour objet d'obtenir une 
decision sur le point de savoir si les faits de la cause revelent un manque
ment de l 'Etat defendeur aux exigences des articles 6 § 1 et 8 de la Conven
tion. 

2. Le requerant a designe son conseil, M. C. Chiaromonte (article 31 du 
reglement B2

). 

3. En sa qualite de president de la chambre initialement constituee (an
cien article 43 de la Convention et article 21 du reglement B) pour connaltre 
notamment des questions de procedure pouvant se poser avant l'entree en 
vigueur du Protocole n° 11, M. R. Bernhardt, president de la Cour a 
l'epoque, a consulte, par l'intermediaire du greffier, M. U. Leanza, agent du 
gouvemement italien ( « le Gouvemement » ), le conseil du requerant et 
M. A. Perenic, delegue de la Commission, au sujet de !'organisation de la 
procedure ecrite. Conformement a l'ordonnance rendue en consequence, le 
greffier a re~u le memoire du requerant le 7 aoilt 1998. Le Gouvemement y 
a repondu le 24 septembre 1998. Le meme jour, le secretaire de la Commis
sion a communique au greffe les observations du delegue. 

4. A la suite de l' entree en vigueur du Protocole n° 11 le 1 er novembre 
1998, et conformement a !'article 5 § 5 dudit Protocole, l'examen de 
l' affaire a ete confie a la Grande Chambre de la Cour. Cette Grande 
Chambre comprenait de plein droit M. B. Conforti, juge elu au titre de 
l'Italie (articles 27 § 2 de la Convention et 24 § 4 du reglement), 
M. L. Wildhaber, president de la Cour, et M111

c E. Palm, vice-presidente de 
la Cour, ainsi que M. J.-P. Costa et M. M. Fischbach, vice-presidents de 
section (articles 27 § 3 de la Convention et 24 §§ 3 et 5 a) du reglement). 
Ont en outre ete designes pour completer la Grande Chambre : 
M. G. Bonello, M. J. Makarczyk, M. P. Kiiris, M. R. Ti.irmen, 
Mme F. Tulkens, Mme V. Strafoicka, M. P. Lorenzen, M. V. Butkevych, 
M. J. Casadevall, Mme H.S. Greve, M. A.B. Baka et M. R. Maruste (ar
ticles 24 § 3 et 100 § 4 du reglement). Ulterieurement, M. Conforti. qui 
avait participe a l'examen de l'affaire par la Commission, s'est deporte de la 
Grande Chambre (article 28 du reglement). En consequence, le Gouveme
ment a designe M. L. Ferrari Bravo, juge elu au titre de Saint-Marin, pour 
sieger a sa place (articles 27 § 2 de la Convention et 29 § I du reglement). 

5. Apres avoir consulte !'agent du Gouvernement et le conseil du reque
rant, la Grande Chambre a decide qu'il n'y avait pas lieu de tenir une au
dience. 

Notes du greffe 
!. Entre en vigueur le I er octobre 1994, le Protocole n ° 9 a ete abroge par le Protocole 
n° 11. 
2. Le reglement B, entre en vigueur le 2 octobre 1994, s'est applique jusqu'au 31 octobre 
1998 a toutes Jes affaires concernant Jes Etats lies par le Protocole n ° 9. 
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EN FAIT 

LES CIRCONSTANCES DE L'ESPECE 

6. Le 15 mars 1990, le requerant deposa un recours contre sa femme, 
Mme R., devant le tribunal de Naples afin d'obtenir leur separation de corps. 
II demanda egalement la fixation des modalites relatives a la garde des 
enfants et a !'usage de la maison familiale. 

7. Le 22 mars 1990, le president du tribunal fixa au 12 juillet 1990 
!'audience consacree a la tentative de reglement amiable. Ayant constate 
l 'echec de celle-ci, le president accorda provisoirement la garde des enfants, 
nes en 1984 et 1988, et !'usage de la maison a Mme R., fixa a deux fois par 
semaine le droit de visite du pere (Jes jeudi de 16 a 18 heures et dimanche 
de 10 a 13 heures) et le condamna a verser a Mme R. une pension alimen
taire de 600 OOO lires italiennes (ITL) par mois. Enfin, il invita Jes interesses 
a comparaitre devant le juge de la mise en etat le 11 octobre 1990. 

8. Les trois audiences des 11octobre1990, 7 mars et lOoctobre 1991 
furent ajoumees a la demande du requerant dans le cadre de la tentative de 
solution extrajudiciaire du differend. 

La mise en etat de l'affaire ne reprit que le 13 fevrier 1992. Apres une 
audience, le 22 avril 1993, quatre temoins furent entendus. L'audience du 
25 novembre 1993 fut renvoyee d'office au 15 decembre 1994. 

9. A cette date, conformement a la demande de la partie defenderesse, le 
juge de la mise en etat ordonna la transmission du dossier de l'affaire au 
tribunal de Nola (province de Naples) devenu competent ratione loci. 

La date de !'audience devant celui-ci ne fut fixee qu'au 8 mai 1997. Toute
fois, le jour venu la procedure fut renvoyee d'office au 10 juillet 1997 en 
raison de !'absence du juge. Les parties presenterent leurs conclusions le 
13 novembre 1997 et I' audience de plaidoiries devant la chambre competente 
se tint le 8 mai 1998. 

10. Par un jugement du 27 mai 1998, dont le texte fut depose au greffe le 
meme jour, le tribunal prononc;a la separation des conjoints, confirma les 
mesures provisoires en matiere de garde des enfants et d'usage de la maison 
familiale, et augmenta le montant de la pension alimentaire a 800 OOO ITL par 
mms. 

11. Aucune des parties n' a interjete appel. 

PROCEDURE DEV ANT LA COMMISSION 

12. M. Laino a saisi la Commission le 12 juin 1996. II se plaignait de ce 
que sa cause n'avait pas ete entendue dans un delai raisonnable comme le 
veut !'article 6 § 1 de la Convention et de ce qu'en raison de cette duree ii y 
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avait une atteinte au droit au respect de sa vie familiale tel que garanti par 
I' article 8 de la Convention. 

13. La Commission (premiere chambre) a retenu la requete 
(n° 33158/96) le 28 mai 1997. Dans son rapport du 16 septembre 1997 
(ancien article 31 de la Convention), elle conclut a l'unanimite qu'il y a eu 
violation de !'article 6 § I et qu'il n'y a pas lieu d'examiner s'il y a eu 
violation de !'article 8. Le texte integral de son avis figure en annexe au 
present arret. 

CONCLUSIONS PRESENTEES A LA COUR 

14. Le conseil du requerant demande a la Cour de constater la violation 
des articles 6 § I et 8 de la Convention et d' accorder a son client une satis
faction equitable. 

15. Le Gouvernement reconnait que la procedure litigieuse n'a pas 
respecte I' exigence du « delai raisonnable » au sens de I' article 6 § I. 
Quant au second grief, il invite la Cour a ne pas le prendre en considera
tion. 

ENDROIT 

I. SUR LA VIOLATION ALLEGuEE DE L' ARTICLE 6 § I DE LA 
CONVENTION 

16. Le requerant se pretend victime d'une violation de !'article 6 § I de 
la Convention, ainsi libelle : 

« Toute personne a droit a ce que sa cause soil entendue ( ... ) dans un delai raison-
nable, par un tribunal ( ... ) qui decidera ( ... ) des contestations sur ses droits et obliga-
tions de caractere civil( ... ) » 

A. Periode a prendre en consideration 

17. La periode a prendre en consideration a commence le 15 mars 
1990, avec !'introduction par le requerant de !'action de separation de 
corps devant le tribunal de Naples, pour s' achever le 27 mai 1998, date du 
jugement du tribunal de Nola. Elle est done d'un peu plus de huit ans et 
deux mois. 
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B. Caractere raisonnable de la dun~e de la procedure 

18. Selan la jurisprudence de la Cour, le caractere raisonnable de la du
ree d'une procedure doit s'apprecier notamment a la lumiere de la com
plexite de I' affaire et du comportement du requerant et des autorites com
petentes. Dans Jes affaires concernant I' etat des personnes, I' enjeu du litige 
pour le requerant est aussi un critere pertinent et une diligence particuliere 
s'impose en outre eu egard aux eventuelles consequences qu'une lenteur 
excessive peut avoir notamment sur la jouissance du droit au respect de la 
vie farniliale (voir, entre autres, Jes arrets Maciariello c. Italie du 27 fevrier 
1992, serie A n° 230-A, p. 10, § 18, et, mutatis mutandis, Paulsen-Medalen 
et Svensson c. Suede du 19 tevrier 1998, Recueil des arrets et decisions 
1998-1, p. 142, § 39). 

19. Le requerant met surtout !'accent sur le retard qui a marque la pro
cedure a partir du 15 decembre 1994, lorsque le president du tribunal de 
Naples ordonna que le dossier de I' affaire filt transfere au tribunal de Nola 
(devenu competent ratione loci). Aucun juge n'ayant ete nomme, l'affaire 
serait ensuite restee en sommeil jusqu'a !'audience du 8 mai 1997, audience 
finalement renvoyee a cause de I' absence du jug e. 

20. Relevant des retards imputables aux juridictions nationales, la 
Commission a considere que la procedure litigieuse ne repondait pas a 
!'exigence du« ctelai raisonnable ». 

21. Dans son memoire adresse a la Cour, le Gouvemement a admis que 
la duree contestee est en contradiction avec ladite exigence compte tenu 
notamment de la nature de la cause et de la particuliere diligence requise par 
la jurisprudence de la Cour dans l'examen de ce type d'affaires par Jes 
tribunaux intemes. 

22. La Cour observe d'emblee que !'on ne saurait mettre a la charge de 
l'Etat ctefendeur le retard lie a la tentative de reglement amiable extrajudi
ciaire, M. Laino ayant lui-meme demande et obtenu trois renvois d'audience 
(paragraphe 8 ci-dessus). 

Elle note ensuite que l'affaire ne presentait aucune complexite particu
liere et que !'instruction a consiste pour l'essentiel en !'audition de quatre 
temoins au cours de I' audience du 22 avril 1993 (ibidem). 

Quant au comportement des autorites saisies de I' affaire, la Cour consi
dere que, compte tenu de I' enjeu du litige pour le requerant, la separation de 
corps et la determination des modalites relatives a la garde des enfants et au 
droit de visite, Jes juridictions intemes n'ont pas agi avec la diligence parti
culiere requise par !'article 6 § I de la Convention en pareil cas (arrets 
Maciariello et Paulsen-Medalen et Svensson precites, respectivement pp. 10 
et 142, §§ 18 et 39). Les differentes periodes d'inactivite imputables a 
l'Etat, et notamment celles allant du 25 novembre 1993 au 15 decembre 
1994 puis de cette date au I 0 juillet 1997, ne se concilient pas avec le prin
cipe du respect du « delai raisonnable ». 
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Eu egard aussi a la duree globale de la procedure, la Cour considere qu'il 
y a eu violation de !'article 6 § 1. 

II. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 8 DE LA CON
VENTION 

23. Le requerant denonce une violation de son droit au respect de sa vie 
familiale qui resulterait de la duree de la procedure Iitigieuse. II invoque 
I' article 8 de la Convention ainsi Ii belle : 

« l. Toute personne a droit au respect de sa vie privee et familiale. de son domicile 
et de sa correspondance. 

2. II ne peut y avoir ingerence d"une autorite publique dans l"exercice de ce droit 
que pour autant que cette ingerence est prevue par la loi et qu"elle constitue une 
mesure qui, dans une societe democratique, est necessaire a la securite nationale. a la 
surete publique, au bien-etre economique du pays, a la defense de l 'ordre et a la pre
vention des infractions penales, a la protection de la sante OU de la morale, OU a la 
protection des droits et libertes d'autrui. » 

24. Selan la Commission, ii « n'y a pas lieu d'examiner s'il y a eu, en 
I'espece, violation» de cette disposition. 

Le Gouvemement partage cette conclusion. 
25. Eu egard au constat relatifa !'article 6 § 1 (paragraphe 22 ci-dessus), 

la Cour ne voit pas de raisons de s' ecarter en I' occmTence de I' a vis formule 
par la Commission. 

III. SUR L'APPLICATION DE L'ARTICLE 41 DE LA CONVENTION 

26. Aux termes de !'article 41 de la Convention, 

«Si la Cour declare qu'il y a eu violation de la Convention ou de ses Protocoles, et 
si le droit interne de la Haute Partie contractante ne permet d'effacer 
qu"imparfaitement les consequences de cette violation, la Cour accorde a la partie le
see, s'il y a lieu, une satisfaction equitable.» 

A. Tort moral 

27. M. Laino reclame 70 OOO OOO !ires italiennes (ITL) pour le tort moral 
qu'il aurait subi et prie la Cour de tenir compte, dans son evaluation de ce 
dommage, de 1' objet de la cause et des retards tres importants de la proce
dure. 

28. Le Gouvemement estime depourvu de fondement le montant solli
cite. 

29. Le delegue de la Commission considere equitable la somme de 
17 OOO OOO ITL. 
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30. La Cour juge que le requerant a subi un tort moral certain. Compte 
tenu des circonstances de la cause et des conclusions figurant 
aux paragraphes 22 et 25 du present arret, elle decide de Jui allouer 
25 OOO OOO ITL. 

B. Frais et depens 

31. L'interesse sollicite egalement le remboursement de 16 305 440 ITL 
au titre de ses frais et depens devant la Commission puis Ja Cour. 

32. Le Gouvemement et le delegue de Ja Commission n'ont pas pris po
sition sur ce point. 

33 . Conformement a sa jurisprudence, la Cour octroie au req uerant le 
montant sollicite pour frais et depens. 

C. Interets moratoires 

34. Selon Jes informations dont dispose la Cour, le taux d' interet legal 
applicable en Italie a la date d ' adoption du present arret est de 5 % !'an. 

PAR CES MOTIFS, LA COUR 

I. Dit, a J'unanimite, qu'il y a eu violation de !'article 6 § 1 de la Conven
tion ; 

2. Dit, par quinze voix contre deux, qu ' il n' y a pas lieu d 'examiner le grief 
tire de I' article 8 la Convention ; 

3. Dit, par seize voix contre une, que J'Etat defendeur doit verser au reque
rant, dans Jes trois mois, 25 OOO OOO (vingt-cinq millions) lires italiennes 
pour domrnage moral ; 

4. Dit, a J'unanimite, que l'Etat defendeur doit verser au requerant, dans les 
trois mois, 16 305 440 (seize millions trois cent cinq mille quatre cent 
quarante) lires italiennes pour frais et depens ; 

5. Dit, a J'unanimite, que ces montants seront a majorer d' un interet simple 
de 5 % !'an a compter de !'expiration dudit delai etjusqu'au versement; 

6. Rejette, a J'unanimite, la demande de satisfaction equitable pour le sur
plus. 

Fait en fran\:ais et en anglais, puis prononce en audience publique au 
Palais des Droits de !'Homme, a Strasbourg, le 18 fevrier 1999. 

Paul MAHONEY 

Greffier ad joint 

Luzius WILDHABER 

President 
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Au present arret se trouve joint, conformement aux articles 45 § 2 de 
la Convention et 74 § 2 du reglement, !'expose des opinions separees sui
vantes: 

- opinion partiellement dissidente de M. Ferrari Bravo ; 
- opinion partiellement dissidente commune a Mme Tulkens et 

M. Casadevall. 

L.W. 
P.J.M. 
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OPINION P ARTIELLEMENT DISSIDENTE 
DE M. LE JUGE FERRARI BRA VO 

389 

J'ai vote contre la partie de l'arret qui accorde au requerant une indem
nite pour tort moral parce que celui-ci, loin d'avoir souffert un tel tort, a 
profite du retard de la sentence en evitant de debourser une somme plus 
elevee pour le maintien de ses enfants, somme a laquelle ii a ete condamne 
par la suite. Je n'arrive pas a voir ou est, dans ces circonstances, le « tort 
moral ». Pour le reste, je suis d'accord pour condamner l'Etat italien pour la 
duree exorbitante de la procedure judiciaire. 
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OPINION P ARTIELLEMENT DISSIDENTE COMMUNE 
A Mme TULKENS ET M. CASADEV ALL, JUGES 

1. Nous regrettons de ne pas pouvoir partager !'opinion de la majorite de 
la Grande Chambre qui, en suivant la proposition de la Commission, n'a pas 
estime necessaire d' examiner I e grief tire de I' article 8 de la Convention. 

2. Comme le requerant le demandait, nous estimons qu'il convenait 
d'examiner aussi l'affaire sous !'angle de !'article 8 qui concerne le droit au 
respect a la vie familiale. Les consequences decoulant de la duree excessive 
d'une procedure judiciaire ne sont, en effet, pas Jes memes dans tous Jes cas 
de figure. En I' espece, on ne peut pas ignorer le fait que la duree de la pro
cedure (qui s'est deroulee pendant plus de huit ans jusqu'a l'an·et du tribu
nal de Nola le 27 mai 1998), portant notamment sur Jes modalites du droit 
de garde et du droit de visite des enfants, ages respectivement de six ans et 
deux ans au debut de la procedure, peut avoir entralne pour le requerant des 
graves difficultes, d'ordre moral et affectif, dans ses relations patemelles. 

3. A tort ou a raison, mais de maniere irreversible, M. Laino a ainsi per
du huit annees precieuses, decisives et irrecuperables de relations avec ses 
enfants. A notre a vis, cette simple analyse suffisait a justifier I' examen de la 
requete sur la question de !'article 8 de la Convention. 

4. En rappelant la jurisprudence de la Cour, I' arret accepte, en son para
graphe 18, que dans des affaires concemant l'etat des personnes une dili
gence particuliere s'impose « ( ... ) eu egard aux eventuelles consequences 
qu'une lenteur excessive peut avoir notamment sur la jouissance du droit au 
respect de la vie familiale ». Par ailleurs, au paragraphe 22, I' arret considere 
que « ( ... ) compte tenu de I' enjeu du litige pour le requerant, la separation de 
corps et la determination des modalites relatives a la garde des enfants et au 
droit de visite, Jes juridictions intemes n'ont pas agi avec la diligence parti
culiere requise par I' article 6 § 1 de la Convention en pareil cas. » Mais, 
malheureusement, la Cour n'en a pas tire les consequences. 

5. Ces appreciations de l'arret confortent notre position puisque, sans 
prejuger a ce Stade que!le aurait ete notre decision sur le fond, nous pensons, 
en effet, qu'une procedure judiciaire qui a dure plus de huit ans, s'agissant 
du droit de garde et du droit de visite d' enfants en bas age, peut avoir eu des 
consequences prejudiciables dans les relations du requerant avec ses en
fants, done pour sa vie familiale. 
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ANNEXE 

A VIS DE LA COMMISSION EUROPEENNE 
DES DROITS DE L'HOMME1 

(formule dans le rapport de la Commission2 du 16 septembre 1997) 

[La Commiss ion siegeait dans la composition suivante: 

Mme J. LIDDY, presidente 
de la premiere chambre, 

MM. M .P . P ELLONPAA, 

E. B USUITIL, 

A. W EITZEL, 

C. L. R OZAK IS, 

L. LOUCATDES , 

B . M ARXER, 

B . C ONFORTI, 

N . BR ATZA, 

I. B EKEs, 

G. REss, 
A . P EREN IC, 

c. BtRSAN, 

K. HERND L, 
Mme M . H ION, 

M . R . N ICO LINI, 

et M me M .F. B UQU ICC HIO, secreraire 
de la premiere chambre.] 

1. Texte franc;:a is or iginal. 

39 1 

2. L'avis se refere a des paragraphes anterieurs du rapport de la Commiss ion, dont le texte 
integral peut etre obtenu au greffe de la Cour. 
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9. Le requerant se plaint de la violation du principe du delai raisonnable 
prevu a l 'article 6 § 1 de la Convention. II fait valoir en outre que la 
longueur de la procedure litigieuse aurait porte atteinte a son droit au respect 
de la vie privee et familiale garanti par l' article 8 de la Convention. 

10. Quant a la violation alleguee de !'article 6 de la Convention, la 
Commission note que cette procedure tend a faire decider d'une contestation 
sur des « droits et obligations de caractere civil » et se situe done dans le 
champ d'application de I' article 6 § 1 de la Convention. 

I 1. La procedure litigieuse, qui a debute le 22 mars 1990 et qui etait 
encore pendante au I 0 juillet 1997, avait a cette date deja dure plus de sept 
ans et trois mois. 

12. La Commission rappelle que selon la jurisprudence constante des 
organes de la Convention « une diligence speciale s'impose en matiere 
d'etat et de capacite des personnes » (Cour eur. DH, arret Maciariello 
c. ltalie du 27 fevrier 1992, serie A n° 230-A, p. 10, § 18). 

Conformement a la jurisprudence de la Cour et de la Commission en la 
matiere et sur la base des informations foumies par les deux parties, la 
Commission a releve des retards imputables aux juridictions nationales 
l'amenant a considerer que la duree de la procedure litigieuse est excessive 
et ne repond pas a !'exigence du« ctelai raisonnable ». 

13. La Commission conclut, a l'unanimite, qu'il y a eu, en l'espece, 
violation de l' article 6 § 1 de la Convention. 

14. Quant a la violation alleguee du droit au respect de la vie privee et 
familiale du requerant, la Commission ne juge pas necessaire, vu Jes 
circonstances de la cause et la conclusion figurant au paragraphe 13, 
d'examiner s'il y a eu, en l'espece, violation de !'article 8 de la Convention. 

15. La Commission conclut, a l'unanimite, qu'il n'y a pas lieu 
d'examiner s'il y a eu, en l'espece, violation de I' article 8 de la Convention. 

Recapitulation 

16. La Commission conclut, a l'unanimite, qu'il y a eu, en l'espece, 
violation de I' article 6 § 1 de la Convention. 

17. La Commission conclut, a l'unanimite, qu'il n'y a pas lieu 
d'examiner s'il y a eu, en l'espece, violation de I' article 8 de la Convention. 

M.F. BUQUICCHIO 

Secretaire 
de la premiere chambre 

1. LIDDY 

Presidente 
de la premiere chambre 
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SUMMARY 1 

Access to court 
Immunity of international organisation 

Article 6 § 1 

Access to court - Employment dispute - Immunity from jurisdiction. - Immunity of 
international organisation - European. Space Agency 

* 
* * 

The applicants, employed by a British company, were placed at the disposal of the 
European Space Agency (ESA), established by a United Nations Convention of 
1975, to perform services at the European Space Operations Centre in Germany. 
The applicants' contracts were subsequentl y taken over by an Irish-based 
company, which later informed them that the cooperation with the company which 
the applicants had set up would terminate at the end of 1990 when the term of their 
contracts expired. The applicants brought proceedings agai nst ESA in Germany, 
arguing that under German legislation they had acquired the status of employees of 
ESA. ESA invoked its immunity from jurisdiction under the 1975 Convention and 
the Labour Court declared the actions inadmissible on that ground . The applicants ' 
appeals were dismissed successively by the Labour Appeals Court and the Federal 
Labour Court and the Federal Constitutional Court declined to admit their 
constitutional appeal. 

Held 
Article 6 § 1: It was primarily fo r the national courts to resolve problems of 
interpretation of domestic legislation or rules of international law or in ternational 
agreements to which domestic law referred, and the reasons given by the German 
courts in accepting that immunity had been validly invoked could not be regarded 
as arbitrary. Since the applicants had had access to three levels of jurisdiction , it 
was necessary to exami ne whether the limitation of that access to a preliminary 
issue was sufficient to secure the applicants ' "right to a court". The attribution of 
privileges and immunities to international organisations was an essential means of 
ensuring the proper functioning of such organisations free from government 
interference, and the long-establi shed practice of according immunity to 
international organisations was in the interest of the good working of these 
organisations. It therefore had a legitimate objective. As to proportionality, the 
ESA Convention provided for various modes of settling private-law disputes and 
the applicants could and should have had recourse to these; moreover, they could 
have sought redress against the firms that employed them. The test of 

1. This summary by the Registry does not bind the Court. 
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proportionality could not be applied in such a way as to compel an international 
organisation to submit to national litigation in relation to employment conditions 
prescribed under national labour law, as this would thwart the proper functioning 
of such organisations and run counter to the trend towards extending and 
strengthening international cooperation. Consequently, the German courts had not 
exceeded their margin of appreciation and the limitation on the applicants' access 
to the courts had not impaired the essence of their right to a court. 
Conclusion: no violation (unanimously). 

Case-law cited by the Court 

Golder v. the United Kingdom, judgment of 21 February 1975, Series A no. 18 
Aircy v. Ireland, judgment of 9 October 1979, Series A no. 32 
Fayed v. the United Kingdom. judgment of 21 September 1994, Series A 
no. 294-B 
Osman v. the United Kingdom, judgment of 28 October 1998, Reports of 
Judgments and Decisions 1998-Vlll 
A'lt-Mouhoub v. France, judgment of 28 October 1998, Reports 1998-VIII 
Perez de Rada Cavanilles v. Spain, judgment of 28 October 1998, 
Reports 1998-Vlll 



WAITE AND KENNEDY v. GERMANY JUDGMENT 397 

In the case of Waite and Kennedy v. Germany, 
The European Court of Human Rights, sitting, in accordance with 

Article 27 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention"), as amended by Proto
col No. 11 1

, and the relevant provisions of the Rules of Court2
, as a Grand 

Chamber composed of the following judges: 
Mr L. WILDHABER, President, 
Mrs E. PALM, 
Mr L. FERRARI BRA VO, 
Mr L. CAFLISCH, 
Mr J.-P. COSTA, 
Mr W. FUHRMANN, 
Mr K. JUNGWIERT, 
Mr M. FISCHBACH, 
Mr B. ZUPANCIC, 
Mrs N. VAJIC, 
Mr J. HEDIGAN, 
Mrs w. THOMASSEN, 
Mrs M. TSATSA-NIKOLOVSKA, 
Mr T. PANTIRU, 
Mr E. LEVITS, 
Mr K. TRAJA, 
Mr E. KLEIN, ad hocjudge, 

and also of Mr P.J. MAHONEY, Deputy Registrar, 
Having deliberated in private on 25 November 1998 and 3 February 

1999, 
Delivers the following judgment, which was adopted on the last

mentioned date: 

PROCEDURE 

l. The case was referred to the Court, as established under former 
Article 19 of the Convention3

, by the European Commission of Human 
Rights ("the Commission") on 16 March 1998, within the three-month 
period laid down by former Articles 32 § l and 47 of the Convention. It 
originated in an application (no. 26083/94) against the Federal Republic of 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on I November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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Germany lodged with the Commission under former Article 25 by two 
British nationals, Mr Richard Waite and Mr Terry Kennedy, on 
24 November 1994. 

The Commission's request referred to former Articles 44 and 48 and to 
the declaration whereby Germany recognised the compulsory jurisdiction of 
the Court (former Article 46). The object of the request was to obtain a 
decision as to whether the facts of the case disclosed a breach by the 
respondent State of its obligations under Article 6 § I of the Convention. 

2. The applicants stated that they wished to take part in the proceedings 
and designated the lawyers who would represent them (Rule 31 of former 
Rules of Court B 1 

). 

The Government of the United Kingdom, having been informed by the 
Registrar of their right to intervene (former Article 48 (b) of the Convention 
and former Rule 35 § 3 (b)), indicated that they did not intend to do so. 

3. As President of the Chamber which had originally been constituted 
(former Article 43 of the Convention and former Rule 21) in order to deal, 
in particular, with procedural matters that might arise before the entry into 
force of Protocol No. 11, Mr Thor Vilhjalmsson, acting through the 
Registrar, consulted the Agent of the German Government ("the 
Government"), the applicants' lawyers and the Delegate of the Commission 
on the organisation of the written procedure. Pursuant to the order made in 
consequence, the Registrar received the applicants' and the Government's 
memorials on 30 July and 31 July 1998 respectively. 

4. On 22 October 1998 the President of the Chamber decided, under 
former Rule 28 § 3, to give the applicants' lawyers leave to use the German 
language at the hearing before the Court. The Agent of the Government was 
also given leave to address the Court in German, under former Rule 28 § 2. 

5. After the entry into force of Protocol No. 11 on I November 1998 and 
in accordance with the provisions of Article 5 § 5 thereof, the case was 
referred to the Grand Chamber of the Court. The Grand Chamber included 
ex officio Mr G. Ress, the judge elected in respect of Germany (Article 27 
§ 2 of the Convention and Rule 24 § 4 of the Rules of Court), 
Mr L. Wildhaber, the President of the Court, Mrs E. Palm, Vice-President of 
the Court, and Mr J.-P. Costa and Mr M. Fischbach, Vice-Presidents of 
Sections (Article 27 § 3 of the Convention and Rule 24 §§ 3 and 5 (a)). The 
other members appointed to complete the Grand Chamber were 
Mr L. Ferrari Bravo, Mr L. Caflisch, Mr W. Fuhrmann, Mr K. Jungwiert, 
Mr B. Zupancic, Mrs N. Vajic, Mr J. Hedigan, Mrs W. Thomassen, 
Mrs M. Tsatsa-Nikolovska, Mr T. Panpru, Mr E. Levits and Mr K. Traja 
(Rule 24 § 3 and Rule 100 § 4 ). 

l. Note by the Registry. Rules of Court B, which came into force on 2 October 1994, 
applied until 31 October 1998 to all cases concerning States bound by Protocol No. 9. 
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Subsequently, Mr Ress, who had taken part in the Commission's 
examination of the case, withdrew from sitting in the Grand Chamber 
(Rule 28). The Government accordingly appointed Mr E. Klein to sit 
as an ad hoe judge (Article 27 § 2 of the Convention and Rule 29 
§ 1 ). 

6. At the Court's invitation (Rule 99), the Commission delegated one 
of its members, Mr K. Herndl, to take part in the proceedings before 
the Grand Chamber. The Commission also produced the file on the 
proceedings before it, as requested by the Registrar on the President's 
instructions. 

7. By a letter sent by fax on 19 November 1998 the Committee of Staff 
Representatives of the Coordinated Organisations sought leave to submit 
written comments (Rules 61 § 3 and 71 ). On 20 November 1998 the 
President granted leave subject to certain conditions. The comments were 
filed at the Registry on 23 November 1998. 

8. In accordance with the President's decision, a hearing in this case and 
in the case of Beer and Regan v. Germany (application no. 28934/95) took 
place in public in the Human Rights Building, Strasbourg, on 25 November 
1998. 

There appeared before the Court: 

(a) for the Government 
Mrs H. VOELSKOW-THIES, Ministerialdirigentin, 

Federal Ministry of Justice, 
Mr K.-H. OEHLER, Ministerialrat, 

Federal Ministry of Justice, 
Mr D. MARSCHALL, Ministerialrat, 

Federal Ministry of Labour, 
Mr W.M. THIEBAUT, 

Head of Legal Division, 
European Space Agency, Paris, 

(b) for the applicants 
Mr G. LAULE, of the Frankfurt Bar, 
Mr A. MEYER-LANDRUT, of the Frankfurt Bar, 
Mr C. JUST, of the Frankfurt Bar, 

(c) for Mr Beer and Mr Regan 
Mr W.J. HABSCHEID, of the Kempten Bar, 
Mr E. HABSCHEID, of the Dresden Bar, 

(d) for the Commission 
Mr K. HERNDL, 

Agent, 

Advisers; 

Counsel, 

Advisers; 

Counsel, 
Adviser; 

Delegate. 
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The Court heard addresses by Mr Herndl, Mr Laule, Mr W.J. Habscheid 
and Mrs Voelskow-Thies. 

9. Subsequently, applicants and the Government variously produced a 
number of documents, either at the President's request or of their own 
accord. 

THE FACTS 

10. Mr Richard Waite is a British national, born in 1946 and resident in 
Griesheim. Mr Terry Kennedy is also a British national, born in 1950 and 
resident in Darmstadt. 

I. THE CIRCUMSTANCES OF THE CASE 

11. In 1977 the applicants, systems programmers by profession and 
employed by the British company SPM, were placed at the disposal of the 
European Space Agency to perform services at the European Space 
Operations Centre in Darmstadt. 

12. The European Space Agency ("ESA") with headquarters in Paris, 
formed out of the European Space Research Organisation ("ESRO") and the 
European Organisation for the Development and Construction of Space 
Vehicle Launchers ("ELDO"), was established under the Convention for the 
Establishment of a European Space Agency ("ESA Convention") of 30 May 
1975 (United Nations Treaty Series 1983, vol. 1297, I - no. 21524). ESA 
runs the European Space Operations Centre ("ESOC") as an independent 
operation in Darmstadt (Agreement concerning the European Space 
Operations Centre of 1967 - Official Gazette (Bundesgesetzblatt) II no. 3, 
18.1.1969). 

13. In 1979 the applicants' contracts were taken over from SPM by 
COP, a limited company established in Dublin. In 1982 the applicants 
founded Storepace, a limited company with its registered office in 
Manchester, which contracted with COP on the services to be performed by 
the applicants for ESA and on the payment due. As from 1984 ESA 
participated in the above contractual relations through Science System, a 
firm associated with it. Subsequently, the applicants liquidated Storepace, 
replacing it by Network Consultants, a company with its registered office on 
the island of Jersey. These changes in contractual relations had no bearing 
on the applicants' services at ESOC. 

14. By letter of 12 October 1990, COP informed the applicants that the 
cooperation with their company Network Consultants would terminate on 
31 December 1990, when the term of their contracts expired. 
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15. The applicants thereupon instituted proceedings before the 
Darmstadt Labour Court (Arbeitsgericht) against ESA, arguing that, 
pursuant to the German Provision of Labour (Temporary Staff) Act 
(Arbeitnehmeri.iberlassungsgesetz), they had acquired the status of 
employees of ESA. In their submission, the termination of their contracts by 
the company COP had no bearing on their labour relationship with ESA. 

16. In the labour court proceedings, ESA relied on its immunity from 
jurisdiction under Article XV § 2 of the ESA Convention and its Annex I. 

17. On 10 April 1991 the Darmstadt Labour Court, following a hearing, 
declared the applicants' actions inadmissible, considering that ESA had 
validly relied on its immunity from jurisdiction. 

In its reasoning, the Labour Court considered in particular that ESA had 
been established in 1975 as a new and independent international 
organisation. It therefore rejected the applicants' argument that ESA was 
bound by Article 6 § 2 of the Agreement concerning ESOC, which had 
subjected the former ESRO to German jurisdiction in cases of disputes with 
its employees which were outside the competence of its Appeals Board. 

18. On 20 May 1992 the Frankfurt/Main Labour Appeals Court 
(Landesarbeitsgericht) dismissed the applicants' appeal. It gave leave to 
an appeal on points of law (Revision) to the Federal Labour Court 
(Bundesarbeitsgericht). 

19. The Labour Appeals Court, referring to sections 18 to 20 of the 
Courts Act (Gerichtsverfassungsgesetz), considered that immunity from 
jurisdiction meant that foreign States, members of diplomatic missions, etc. 
were generally not subject to German jurisdiction and that no judicial action 
could be taken against them. Section 20(2) of the Courts Act supplemented 
the provisions of sections 18 and 19, listing three further sources of law, 
inter alia international agreements, which could give rise to immunity from 
jurisdiction, especially for international organisations. ESA in principle 
enjoyed such immunity from jurisdiction under Article XV § 2 of the ESA 
Convention and its Annex I. Moreover, even assuming that the former 
ESRO had previously waived immunity as regards labour disputes outside 
the competence of its Appeals Board, ESA was not bound thereby. In this 
respect, the Labour Appeals Court, referring to the reasoning of the decision 
of the first instance, set out in detail that ESA had been established as a new 
international organisation and not as a mere legal successor to the former 
ESRO. 

20. In 1992 the applicants unsuccessfully requested the German federal 
government and the British authorities to intervene with the Council of ESA 
in their favour with regard to a waiver of immunity in accordance with 
Article IV § 1 (a) of Annex I. While the British authorities did not reply, the 
German Federal Foreign Office referred the applicants to the ESA Appeals 
Board. In response to their letter to the Council of ESA, its Chairman, by 
letter of 16 December 1992, informed the applicants that the Council, at its 
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105th meeting of 15 and 16 December 1992, had decided not to waive the 
immunity from jurisdiction in their case. This position was confirmed in 
subsequent correspondence. 

21. On 10 November 1993 the Federal Labour Court dismissed the 
applicants' appeal on points of law (file no. 7 AZR 600/92). 

22. The Federal Labour Court considered that immunity from 
jurisdiction was an impediment to court proceedings, and that an action 
against a defendant who enjoyed immunity from jurisdiction, and had not 
waived this immunity, was inadmissible. According to section 20(2) of 
the Courts Act, German jurisdiction did not extend to international 
organisations which were exempted in accordance with international 
agreements. In this respect, the Federal Labour Court noted that, pursuant to 
Article XV § 2 of the ESA Convention, ESA had the immunities provided 
for in Annex I of the said Convention, and that it had not waived immunity 
under Article IV § 1 (a) of that annex. 

23. As regards the question of waiver, the Federal Labour Court found 
that Article 6 § 2 of the Agreement concerning ESOC did not apply in the 
applicants' situation as they had not been employed by ESA, but had worked 
for ESA on the basis of a contract of employment with a third person. The 
questions of whether the rule in question amounted to a waiver of immunity 
and whether ESA was bound by this rule could therefore be left open. 

24. Furthermore, the Federal Labour Court found no violation of the 
right of recourse to court under Article 19 § 4 of the German Basic Law 
(Grundgesetz), as the acts of ESA, being those of an international 
organisation, could not be regarded as acts of a public authority within the 
meaning of that provision. 

25. Finally the Federal Labour Court considered that a rather broad 
competence of international organisations to regulate staff matters was not 
unusual. The regulations on the immunity of ESA did not conflict with 
fundamental principles of German constitutional law. Employees of ESA 
could either lodge an appeal with the Appeals Board of the organisation, or 
the labour contract had to provide for arbitration in accordance with 
Article XXV of Annex I. In case of any contract conflicting with the 
Provision of Labour (Temporary Staff) Act which was not covered by the 
aforementioned regulation, the employee hired out was not without any 
legal protection, but could file an action against his or her employer. The 
question of whether the applicants could claim under German public law 
that positive action be taken by the German government to use their 
influence to achieve a waiver of immunity in the present case, or to submit 
the case to international arbitration under Article XVIII of the ESA 
Convention, could not be solved in labour court proceedings. 

26. Sitting as a panel of three members, on 11 May 1994 the Federal 
Constitutional Court (Bundesverfassungsgericht) declined to accept the 
applicants' appeal (Verfassungsbeschwerde) for adjudication. 
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27. The Federal Constitutional Court found in particular that the 
applicants' appeal did not raise a matter of general importance. The alleged 
absence of rights resulted from the particular contracts entered into by the 
applicants, who had not been directly employed by an international 
organisation but had worked there on the order of a third person. 

28. Furthermore, the alleged violation of the applicants' constitutional 
rights was not of special importance, nor were the applicants significantly 
affected. In this respect the Constitutional Court noted the applicants' 
submissions according to which they had suffered major disadvantages on 
the ground that the European legislation on the hiring out of temporary staff 
had been insufficient and that the termination of their contracts had affected 
their earning capacity. However, they had failed to show any disadvantages 
other than those associated with any loss of work. In particular there was no 
indication that they remained permanently unemployed and dependent upon 
social welfare benefits. 

II. RELEVANT LAW 

1. The Provision (d Labour (Temporary Staff) Act 

29. Section I (I )(1) of the Provision of Labour (Temporary Staff) Act 
(Arbeitnehmeriiberlassungsgesetz) provides that an employer who, on a 
commercial basis (gewerbsmiijJig), intends to hire out his employees to third 
persons - hiring employers (Entleiher) - must obtain official permission. 
Section I (9)(1) provides that contracts between the hirer-out (Verleiher) and 
the hiring employer and between the hirer-out and the employee hired out 
(Leiharbeitnehmer) are void if no official permission has been obtained as 
required by section 1 (1 )(1 ). If the contract between a hirer-out and an 
employee hired out is void under section 1 (9)(1 ), a contract between the 
hiring employer and the employee hired out is deemed to have been 
concluded (gilt als zustande gekommen) as from the envisaged start of 
employment (section l (l 0)(1 )(1 )). Section 1(10)(2) further provides for a 
claim in damages against the hirer-out in respect of any loss suffered as a 
consequence of having relied on the validity of the contract, except where 
the employee hired out was aware of the factor rendering the contract void. 

2. Immunity from jurisdiction 

30. Sections 18 to 20 of the German Courts Act ( Gerichtsveifassungs
gesetz) regulate immunity from jurisdiction (Exterritorialitiit) in German 
court proceedings. Sections 18 and 19 concern the members of diplomatic 
and consular missions, and section 20(1) other representatives of States 
staying in Germany upon the invitation of the German government. 
Section 20(2) provides that other persons shall have immunity from 
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jurisdiction according to the rules of general international law, or pursuant 
to international agreements or other legal rules. 

3. The ESA Convention 

31. The ESA Convention came into force on 30 October 1980, when ten 
States, members of ESRO or ELDO, had signed it and had deposited their 
instruments of ratification or acceptance. 

32. The purpose of ESA is to provide for and to promote, for exclusively 
peaceful purposes, cooperation among European States in space research 
and technology and their space applications, with a view to their being used 
for scientific purposes and for operational space applications systems 
(Article II of the ESA Convention). For the execution of the programmes 
entrusted to it, the Agency shall maintain the internal capability required for 
the preparation and supervision of its tasks and, to this end, shall establish 
and operate such establishments and facilities as are required for its 
activities (Article VI§ 1 (a)). 

33. Article XV regulates the legal status, privileges and immunities of 
the Agency. According to paragraph 1, the Agency shall have legal 
personality. Paragraph 2 provides that the Agency, its staff members and 
experts, and the representatives of its member States, shall enjoy the legal 
capacity, privileges and immunities provided for in Annex I. Agreements 
concerning the headquarters of the Agency and the establishments set up in 
accordance with Article VI shall be concluded between the Agency and the 
member States on whose territory the headquarters and the establishments 
are situated (Article VI § 3). 

34. Article XVII concerns the arbitration procedure in case of disputes 
between two or more member States, or between any of them and ESA, 
concerning the interpretation or application of the ESA Convention or its 
annexes, and disputes arising out of damage caused by ESA, or involving 
any other responsibility of ESA (Article XXVI of Annex I), which are not 
settled by or through the Council. 

35. Article XIX provides that on the date of entry into force of the ESA 
Convention the Agency shall take over all the rights and obligations of 
ESRO. 

36. Annex I relates to the privileges and immunities of the Agency. 
37. According to Article I of Annex I, the Agency shall have legal 

personality, in particular the capacity to contract, to acquire and to dispose 
of movable and immovable property, and to be a party to legal proceedings. 

38. Pursuant to Article IV § 1 (a) of Annex I, the Agency shall have 
immunity from jurisdiction and execution, except to the extent that it shall, 
by decision of the Council, have expressly waived such immunity in a 
particular case; the Council has the duty to waive this immunity in all cases 
where reliance upon it would impede the course of justice and it can be 
waived without prejudicing the interests of the Agency. 
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39. Article XXV of Annex I provides for arbitration with regard to 
written contracts other than those concluded in accordance with the Staff 
Regulations. Moreover, any member State may submit to the International 
Arbitration Tribunal referred to in Article XVII of the ESA Convention any 
dispute, inter alia, arising out of damage caused by the Agency, or 
involving any other non-contractual responsibility of the Agency. 
According to Article XXVII of Annex I, the Agency shall make suitable 
provision for the satisfactory settlement of disputes arising between the 
Agency and the Director General, staff members or experts in respect of 
their conditions of service. 

40. Chapter VIII of the ESA Staff Regulations (Regulations 33 to 41) 
concerns disputes within ESA. As regards the competence of its Appeals 
Board, Regulation 33 provides as follows: 

"33.1 There shall be set up an Appeals Board, independent of the Agency, to hear 
disputes relating to any explicit or implicit decision taken by the Agency and arising 
between it and a staff member. a former staff member or persons entitled under him. 

33.2 The Appeals Board shall rescind any decision against which there has been an 
appeal if the decision is contrary to the Staff Regulations; Rules or Instructions or to 
the claimant's terms of appointment or vested rights; and if the claimant's personal 
interests are affected. 

33.3 The Appeals Board may also order the Agency to repair any damage suffered 
by the claimant as a result of the decision referred to in paragraph 2 above. 

33.4 Should the Agency - or the claimant - maintain that execution of a rescinding 
decision would raise major difficulties the Appeals Board may, if it considers the 
argument valid. award compensation to the claimant for the damage he has suffered. 

33.5 The Appeals Board shall also be competent in the case where a staff member 
wishes to sue another staff member and such action has been prevented by the 
Director General's refusal to waive the immunity of the latter. 

33.6 The Appeals Board shall also be competent to settle disputes concerning its 
jurisdiction, as defined in these Regulations, or any question of procedure." 

4. The Agreement concerning ESOC 

41. The Agreement was concluded between the government of the 
Federal Republic of Germany and ESRO for the purpose of establishing a 
European Space Operations Centre, including the European Space Data 
Centre. Articles I to 4 of the Agreement concern the site for construction of 
the ESOC buildings and related matters. 

42. Part III of the Agreement contains general provisions. Article 6 
provides as follows: 

"I. Subject to the provisions of the Protocol on Privileges and Immunities of the 
Organisation and of any complementary Agreement between the Federal Republic of 
Germany and the Organisation according to Article 30 of that Protocol. the activities 
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of the Organisation in the Federal Republic of Germany shall be governed by German 
law. If the terms of employment of a staff member of the Organisation are not 
governed by the Organisation's staff regulations, then they shall be subject to German 
laws and regulations. 

2. Disputes between the Organisation and such staff members of the Organisation 
in the Federal Republic of Germany who are not within the competence of the 
Organisation ·s Appeals Board, shall be subject to German jurisdiction." 

PROCEEDINGS BEFORE THE COMMISSION 

43. Mr Waite and Mr Kennedy applied to the Commission on 
24 November 1994. Relying on Article 6 § 1 of the Convention, they 
complained that they had been denied access to a court for a determination 
of their dispute with ESA in connection with an issue under German labour 
law. 

44. On 24 February 1997 the Commission declared the application 
(no. 26083/94) admissible. In its report of 2 December 1997 (former 
Article 31 of the Convention), it expressed the opinion that there had been 
no violation of Article 6 § l (seventeen votes to fifteen). The full text of the 
Commission's opinion and of the two separate opinions contained in the 
report is reproduced as an annex to this judgment. 

FINAL SUBMISSIONS TO THE COURT 

45. In their memorial the Government asked 

"for the applications to be rejected as inadmissible, or as an alternative for a finding 
that the Federal Republic of Germany has not violated Article 6 of the Convention''. 

46. The applicants invited the Court to hold that their rights pursuant to 
Article 6 § l of the Convention had been violated and to award them just 
satisfaction under former Article 50 of the Convention (now Article 41 ). 

THE LAW 

ALLEGED VIOLATION OF ARTICLE 6 § l OF THE CONVENTION 

47. The applicants contended that they had not had a fair hearing by a 
tribunal on the question of whether, pursuant to the German Provision of 
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Labour (Temporary Staff) Act, a contractual relationship existed between 
them and ESA. They alleged that there had been a violation of Article 6 § 1 
of the Convention, which provides: 

"In the determination of his civil rights and obligations ... , everyone is entitled to a 
... hearing ... by [a] ... tribunal ... " 

48. The Government and the Commission took the opposite view. 

A. Applicability of Article 6 § 1 

49. The Government did not dispute that the labour court proceedings 
instituted by the applicants involved the "determination of [their] civil rights 
and obligations". This being so, and bearing in mind that the parties' 
arguments before it were directed to the issue of compliance with Article 6 
§ 1, the Court proposes to proceed on the basis that it was applicable to the 
present case. 

B. Compliance with Article 6 § 1 

50. Article 6 § 1 secures to everyone the right to have any claim relating 
to his civil rights and obligations brought before a court or tribunal. In this 
way the Article embodies the "right to a court", of which the right of access, 
that is, the right to institute proceedings before courts in civil matters, 
constitutes one aspect only (see the Golder v. the United Kingdomjudgment 
of21February1975, Series A no. 18, p. 18, § 36, and the recent Osman v. 
the United Kingdom judgment of 28 October 1998, Reports of Judgments 
and Decisions 1998-VIII, p. 3166, § 136). 

51. The applicants had access to the Darmstadt Labour Court and then 
the Frankfurt/Main Labour Appeals Court and the Federal Labour Court, 
only to be told that their action was barred by operation of law (see 
paragraphs 17 to 25 above). The Federal Constitutional Court declined to 
accept their case for adjudication on the grounds that it did not raise a matter 
of general importance and that the alleged violation of their constitutional 
rights was not of special importance (see paragraphs 26 to 28 above). 

The proceedings before the German labour courts had thus concentrated 
on the question of whether or not ESA could validly rely on its immunity 
from jurisdiction. 

52. In their memorial and at the hearing before the Court, the applicants 
maintained their argument that ESA had wrongfully pleaded immunity before 
the German labour courts. According to them, the waiver of immunity which 
had been agreed for its predecessor organisation, ESRO, under Article 6 § 2 
of the Agreement concerning ESOC (see paragraph 42 above) was binding on 
ESA. 
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53. In the Government's submission, this view was not justifiable, having 
regard to the clear differentiation between the immunity enshrined in 
Article XV and the transfer of rights and duties set out in Article XIX of the 
ESA Convention (see paragraphs 33, 35 to 38 above). 

54. The Court would recall that it is not its task to substitute itself for the 
domestic jurisdictions. It is primarily for the national authorities, notably the 
courts, to resolve problems of interpretation of domestic legislation (see, inter 
alia, the Perez de Rada Cavanilles v. Spain judgment of 28 October 1998, 
Reports 1998-VIII, p. 3255, § 43). This also applies where domestic law 
refers to rules of general international law or international agreements. The 
Court's role is confined to ascertaining whether the effects of such an 
interpretation are compatible with the Convention. 

55. The German labour courts regarded the applicants' action under the 
German Provision of Labour (Temporary Staff) Act inadmissible as the 
defendant, ESA, had claimed immunity from jurisdiction in accordance with 
Article XV § 2 of the ESA Convention and Article IV § 1 of its Annex I. 
Section 20(2) of the German Courts Act provides that persons shall have 
immunity from jurisdiction according to the rules of general international law, 
or pursuant to international agreements or other legal rules (see paragraph 30 
above). 

56. In the instant case the German labour courts concluded that the 
conditions under section 20(2) of the German Courts Act for finding that the 
applicants' action was inadmissible were fulfilled. The Darmstadt Labour 
Court, as upheld by the Frankfurt/Main Labour Appeals Court, considered 
that ESA enjoyed immunity from jurisdiction according to the ESA 
Convention and its Annex I. In their view, ESA had been established as a new 
and independent organisation and was therefore not bound by Article 6 § 2 of 
the Agreement concerning ESOC (see paragraphs 17 to 19 above). According 
to the Federal Labour Court, this provision could not, in any event, apply in 
the applicants' situation as they had not been employed by ESA, but had 
worked for that organisation on the basis of a contract of employment with a 
third person (see paragraphs 21to25 above). 

57. The Court observes that ESA was formed out of ESRO and ELDO 
as a new and single organisation (see paragraph 12 above). According to its 
constituent instrument, ESA enjoys immunity from jurisdiction and 
execution except, inter alia, to the extent that the ESA Council expressly 
waives immunity in a particular case (see paragraphs 33 and 36 to 38 
above). Considering the exhaustive rules in Annex I to the ESA Convention 
and also the wording of Article 6 § 2 of the ESOC Agreement (see 
paragraph 42 above), the reasons advanced by the German labour courts to 
give effect to the immunity from jurisdiction of ESA under Article XV of 
the ESA Convention and its Annex I cannot be regarded as arbitrary. 

58. Admittedly, the applicants were able to argue the question of 
immunity at three levels of German jurisdiction. However, the Court must 
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next examine whether this degree of access limited to a preliminary issue 
was sufficient to secure the applicants' "right to a court", having regard to 
the rule of law in a democratic society (see the Golder judgment cited 
above, pp. 16-18, §§ 34-35). 

59. The Court recalls that the right of access to the courts secured by 
Article 6 § I of the Convention is not absolute, but may be subject to 
limitations; these are permitted by implication since the right of access by 
its very nature calls for regulation by the State. In this respect, the 
Contracting States enjoy a certain margin of appreciation, although the final 
decision as to the observance of the Convention's requirements rests with 
the Court. It must be satisfied that the limitations applied do not restrict or 
reduce the access left to the individual in such a way or to such an extent 
that the very essence of the right is impaired. Furthermore, a limitation will 
not be compatible with Article 6 § 1 if it does not pursue a legitimate aim 
and if there is not a reasonable relationship of proportionality between the 
means employed and the aim sought to be achieved (see the Osman 
judgment cited above, p. 3169, § 147, and the recapitulation of the relevant 
principles in the Fayed v. the United Kingdom judgment of 21 September 
1994, Series A no. 294-B, pp. 49-50, § 65). 

60. The applicants maintained that the right of access to the courts was 
not met merely by the institution of proceedings. This right, they argued, 
required that the courts examine the merits of their claim. They considered 
that the German courts had disregarded the priority of human rights over 
immunity rules based on international agreements. They concluded that the 
proper functioning of ESA had not required immunity from German 
jurisdiction in their particular cases. 

61. The Government and the Commission were of the opinion that the 
purpose of immunity in international law lay in the protection of 
international organisations against interference by individual governments. 
They saw therein a legitimate aim of restriction of Article 6. According to 
the Government, international organisations performed tasks of a particular 
significance in an age of global, technical and economic challenges; they 
were able to function only if they adopted uniform internal regulations, 
including appropriate service regulations, and if they were not forced to 
adapt to differing national regulations and principles. 

62. The Committee of Staff Representatives of the Coordinated 
Organisations in their written comments (see paragraph 7 above) consi
dered that the statutory provisions concerning immunity had to be 
interpreted so as to satisfy the fundamental rights under Article 6 § 1 of the 
Convention. 

63. Like the Commission, the Court points out that the attribution of 
privileges and immunities to international organisations is an essential 
means of ensuring the proper functioning of such organisations free from 
unilateral interference by individual governments. 



410 WAITE AND KENNEDY v. GERMANY JUDGMENT 

The immunity from jurisdiction commonly accorded by States to 
international organisations under the organisations' constituent instruments 
or supplementary agreements is a long-standing practice established in the 
interest of the good working of these organisations. The importance of this 
practice is enhanced by a trend towards extending and strengthening 
international cooperation in all domains of modern society. 

Against this background, the Court finds that the rule of immunity from 
jurisdiction, which the German courts applied to ESA in the present case, 
has a legitimate objective. 

64. As to the issue of proportionality, the Court must assess the 
contested limitation placed on Article 6 in the light of the particular 
circumstances of the case. 

65. The Government submitted that the limitation was proportionate to the 
objective of enabling international organisations to perform their functions 
efficiently. With regard to ESA, they considered that the detailed system of 
legal protection provided under the ESA Convention concerning disputes 
brought by staff and under Annex I in respect of other disputes satisfied the 
standards set in the Convention. In their view, Article 6 § 1 required a judicial 
body, but not necessarily a national court. The remedies available to the 
applicants were in particular an appeal to the ESA Appeals Board if they 
wished to assert contractual rights, their years of membership of the ESA staff 
and their integration into the operation of ESA. According to the 
Government, the applicants were also left with other possibilities, such as 
claiming compensation from the foreign firm which had hired them out. 

66. The Commission in substance agreed with the Government that in 
private-law disputes involving ESA, judicial or equivalent review could be 
obtained, albeit in procedures adapted to the special features of an 
international organisation and therefore different from the remedies 
available under domestic law. 

67. The Court is of the opinion that where States establish international 
organisations in order to pursue or strengthen their cooperation in certain 
fields of activities, and where they attribute to these organisations certain 
competences and accord them immunities, there may be implications as to the 
protection of fundamental rights. It would be incompatible with the purpose 
and object of the Convention, however, if the Contracting States were thereby 
absolved from their responsibility under the Convention in relation to the 
field of activity covered by such attribution. It should be recalled that the 
Convention is intended to guarantee not theoretical or illusory rights, but 
rights that are practical and effective. This is particularly true for the right of 
access to the courts in view of the prominent place held in a democratic 
society by the right to a fair trial (see, as a recent authority, the Ait-Mouhoub 
v. France judgment of 28 October 1998, Reports 1998-VIII, p. 3227, § 52, 
referring to the Airey v. Ireland judgment of 9 October 1979, Series A no. 32, 
pp. 12-13, § 24). 
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68. For the Court, a material factor in determining whether granting ESA 
immunity from German jurisdiction is permissible under the Convention is 
whether the applicants had available to them reasonable alternative means to 
protect effectively their rights under the Convention. 

69. The ESA Convention, together with its Annex I, expressly provides 
for various modes of settlement of private-law disputes, in staff matters as 
well as in other litigation (see paragraphs 31 to 40 above). 

Since the applicants argued an employment relationship with ESA, they 
could and should have had recourse to the ESA Appeals Board. In 
accordance with Regulation 33 § I of the ESA Staff Regulations, the ESA 
Appeals Board, which is "independent of the Agency", has jurisdiction "to 
hear disputes relating to any explicit or implicit decision taken by the 
Agency and arising between it and a staff member" (see paragraph 40 
above). 

As to the notion of "staff member", it would have been for the ESA 
Appeals Board, under Regulation 33 § 6 of the ESA Staff Regulations, to 
settle the question of its jurisdiction and, in this connection, to rule whether 
in substance the applicants fell within the notion of "staff members''. 

70. Moreover, it is in principle open to temporary workers to seek 
redress from the firms that have employed them and hired them out. Relying 
on general labour regulations or, more particularly, on the German 
Provision of Labour (Temporary Staft) Act, temporary workers can file 
claims in damages against such firms. In such court proceedings, a judicial 
clarification of the nature of the labour relationship can be obtained. The 
fact that any such claims under the Provision of Labour (Temporary Staff) 
Act are subject to a condition of good faith (see paragraph 29 above) does 
not generally deprive this kind of litigation of reasonable prospects of 
success. 

71. The significant feature of the instant case is that the applicants, after 
having performed services at the premises of ESOC in Darmstadt for a 
considerable time on the basis of contracts with foreign firms, attempted to 
obtain recognition of permanent employment by ESA on the basis of the 
above-mentioned special German legislation for the regulation of the 
German labour market. 

72. The Court shares the Commission's conclusion that, bearing in mind 
the legitimate aim of immunities of international organisations (see 
paragraph 63 above), the test of proportionality cannot be applied in such a 
way as to compel an international organisation to submit itself to national 
litigation in relation to employment conditions prescribed under national 
labour law. To read Article 6 § 1 of the Convention and its guarantee of 
access to court as necessarily requiring the application of national 
legislation in such matters would, in the Court's view, thwart the proper 
functioning of international organisations and run counter to the current 
trend towards extending and strengthening international cooperation. 
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73. In view of all these circumstances, the Court finds that, in giving 
effect to the immunity from jurisdiction of ESA on the basis of 
section 20(2) of the Courts Act, the German courts did not exceed their 
margin of appreciation. Taking into account in particular the alternative 
means of legal process available to the applicants, it cannot be said that the 
limitation on their access to the German courts with regard to ESA impaired 
the essence of their "right to a court" or was disproportionate for the 
purposes of Article 6 § 1 of the Convention. 

74. Accordingly, there has been no violation of that provision. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

Holds that there has been no breach of Article 6 § 1 of the Convention. 

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 18 February I 999. 

Paul MAHONEY 

Deputy Registrar 

Luzius WILDHABER 

President 
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A. Complaint declared admissible 

45. The Commission has declared admissible the applicants' complaint 
that they did not have a fair hearing by a tribunal on the question of whether 
a contractual relationship existed between them and the European Space 
Agency. 

B. Point at issue 

46. Accordingly, the issue to be determined is whether there has been a 
violation of Article 6 § 1 of the Convention. 

C. Article 6 of the Convention 

47. The applicants complain that they were denied access to a court for a 
determination of their dispute with the European Space Agency, relating to 
their claims under the German Provision of Labour Act. They invoke Art
icle 6 § 1 of the Convention. 

48. Article 6 § 1, as far as relevant, provides as follows: 

"In the determination of his civil rights and obligations ... , everyone is entitled to a 
... hearing ... by an independent and impartial tribunal established by law." 

(a) Applicability of Article 6 § 1 

(i) Existence of a dispute over a right 

49. For Article 6 § 1 under its "civil" head to be applicable, there must 
be a "dispute" ("contestation" in the French text) over a "right" which can 
be said, at least on arguable grounds, to be recognised under domestic law. 
The dispute must be genuine and serious; it may relate not only to the actual 
existence of a right but also to its scope and the manner of its exercise; and, 
finally, the result of the proceedings must be directly decisive for the right 
in question (see Eur. Court HR, Neigel v. France judgment of 17 March 
1997, Reports of Judgments and Decisions 1997-ll, p. 409, § 38). 

50. The Commission notes that the applicants brought proceedings with 
a German labour court against the European Space Agency, an international 
organisation with its seat in Paris, operating the European Space Operations 
Centre in Darmstadt. 

51. On a previous occasion, the Commission regarded a complaint about 
the lack of access to a court in respect of a dispute with the Iran-United 
States Claims Tribunal (The Hague) as being incompatible with the pro
visions of the Convention. In this context, it considered that, because of the 
immunity from suit before the Netherlands courts under a privileges and 
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immunities agreement, the administrative decisions of the Tribunal did not 
engage the responsibility of the Netherlands under the Convention. The 
Commission observed that it was in accordance with international law that 
States confer immunities and privileges to international bodies which are 
situated in their territory, and that such a restriction of national sovereignty 
in order to facilitate the working of an international body did not give rise to 
an issue under the Convention (application no. 12516/86, decision of 
12 December 1988, Decisions and Reports (DR) 58, p. 119). 

52. In the present case, the applicants claimed before the German labour 
courts a declaratory judgment on the existence of an employment contract 
between them and the European Space Agency, pursuant to the German 
Provision of Labour Act, as a result of their being hired out for years to 
perform work for the European Space Agency in Germany. The dispute at 
issue did not concern any decision taken by an international body in the 
exercise of its powers which could not engage the responsibility of Ger
many, but related to a right which had its basis in German labour law. 

53. The Commission further considers that the immunity from jurisdic
tion, accorded to members of diplomatic or consular missions of foreign 
States in the exercise of public functions or international organisations such 
as the European Space Agency, does not exclude the existence of substan
tive rights under domestic law and cannot be regarded as delimiting the very 
substance of any such rights. 

54. In this context, the Commission observes that, in any event, it would 
not be consistent with the rule of law in a democratic society or with the 
basic principle underlying Article 6 § 1 - namely that civil claims must be 
capable of being submitted to a judge for adjudication - if, for example, a 
State could, without restraint or control by the Convention enforcement 
bodies, remove from the jurisdiction of the courts a whole range of civil 
claims or confer immunities from civil liability on large groups or categor
ies of persons (see Eur. Court HR, Fayed v. the United Kingdom judgment 
of 21 September 1994, Series A no. 294-B, pp. 49-50, § 65; see also Powell 
and Rayner v. the United Kingdom judgment of 21 February 1990, Series A 
no. 172, p. 16, § 36: application no. 9310/89, decision of 16 July 1986, 
DR 47, p. 5; application no. 12816/87, decision of 18 January 1989, DR 59, 
p. 186). 

55. In the Commission's view, the rules on immunity from jurisdiction 
of, inter alia, international organisations prevent claims concerning sub
stantive rights, which exist as such under German law, from being raised 
and enforced against the privileged persons in German court proceedings, 
unless they waive their immunity. In these circumstances, it is merely a 
procedural bar preventing the possibilities of bringing potential claims to 
court. 

56. The labour court action brought by the applicants, therefore, related 
to a dispute over a substantive right under German law. 
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(ii) The civil nature of the right concerned 

57. The Commission recalls that Article 6 § I applies where the subject
matter of an action is "pecuniary" in nature and is founded on an alleged 
infringement of rights which are likewise pecuniary (see Eur. Court HR, 
Editions Periscope v. France judgment of 26 March 1992, Series A 
no. 234-B, p. 66, § 40) or where its outcome is "decisive for private rights 
and obligations" (see Eur. Court HR, H. v. France judgment of 24 October 
1989, Series A no. 162-A, p. 20, § 47). 

58. Disputes relating to private-law relations between employer and em
ployee generally are of a "civil" nature for the purposes of Article 6 § I (see 
Eur. Court HR, Obermeier v. Austria judgment of 28 June 1990, Series A 
no. 179, p. 21, § 67). 

59. It is true that the Convention does not secure a right of recruitment to 
the civil service, and disputes relating to the recruitment, employment and 
retirement of civil servants are as a general rule outside the scope of Art
icle 6 § 1 (see Eur. Court HR, Glasenapp and Kosiek v. Germany judgments 
of 28 August 1986, Series A no. 104, p. 26 § 49, and no. 105, p. 20, § 35; 
Francesco Lombardo v. Italy judgment of 26 November 1992, Series A 
no. 249-B, p. 26, § 17; Fusco v. Italy judgment of 2 September 1997, Re
ports 1997-V, p. 1732, §§ 20-21 ). 

60. However, notwithstanding similar public-law features of the interna
tional civil service, the present case does not concern a question of recruit
ment and employment by the European Space Agency on the basis of its 
Staff Regulations. Rather, the applicants asserted a right to employment on 
the basis of the German Provision of Labour Act. In this situation, the Euro
pean Space Agency may be compared with any other private person to 
whom services were rendered by an employee on the order of another pri
vate employer, within the meaning of the German Provision of Labour Act. 

61. In these circumstances, the Commission finds that the action brought 
by the applicants before the German labour courts concerned their civil 
rights within the meaning of Article 6 § 1. The applicability of Article 6 to 
the present case is indeed not disputed by the respondent Government. 

(b) Compliance with Article 6 § 1 

62. Article 6 § l secures to everyone the right to have any claim relating 
to his civil rights and obligations brought before a tribunal (see Eur. Court 
HR, Golder v. the United Kingdomjudgment of21February1975, Series A 
no. 18, p. 18, § 36; Ashingdane v. the United Kingdomjudgment of28 May 
1985, Series A no. 93, pp. 24-25, § 57; Fayed judgment, op. cit.; Bellet 
v. France judgment of 4 December 1995, Series A no. 333-B, p. 41, § 31). 

63. The applicants consider that it is not acceptable under Article 6 that, 
in a dispute against an international organisation, the access to a tribunal is 
entirely excluded by the rules on immunity from jurisdiction. 
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64. The Government argue that the principle of immunity of interna
tional organisations constitutes an inherent limitation to Article 6 § 1. 

65. In the case-law of the Court (see, as a recent authority, the Bellet 
judgment, loc. cit.), the scope of the principle of the right of access to a 
court has been clarified in the following terms: 

"(a) The right of access to the courts secured by Article 6 § l is not absolute but 
may be subject to limitations; these are permitted by implication since the right of ac
cess 'by its very nature calls for regulation by the State, regulation which may vary in 
time and in place according to the needs and resources of the community and of indi
viduals'. 

(b) In laying down such regulation, the Contracting States enjoy a certain margin of 
appreciation, but the final decision as to observance of the Convention's requirements 
rests with the Court. It must be satisfied that the limitations applied do not restrict or 
reduce the access left to the individual in such a way or to such an extent that the very 
essence of the right is impaired. 

(c) Furthermore, a limitation will not be compatible with Article 6 § 1 if it does not 
pursue a legitimate aim and if there is not a reasonable relationship of proportionality 
between the means employed and the aim sought to be achieved." 

66. In the present case, the applicants had access to the German labour 
courts and the Federal Constitutional Court, however, only to be told that 
their actions were inadmissible on the ground of the defendant organisa
tion's immunity from jurisdiction. They did not, therefore, achieve a deter
mination of the merits of their claims. 

67. The Commission recalls that the fact of having access to domestic 
remedies, only to be told that one's actions are barred by operation of law 
does not always satisfy the requirements of Article 6 § 1. The degree of 
access afforded by the national legislation must also be sufficient to secure 
the individual's "right to a court", having regard to the principle of the rule 
of law in a democratic society (see the Bellet judgment, op. cit., p. 42, 
§ 36). 

68. The Government maintain that the permissible limitations to the 
right of access to a court include the traditional and generally recognised 
principle of State immunity and also the immunity of international organis
ations. In this respect, they explain that the immunity granted to interna
tional organisations corresponds, like the State immunity, to the principle of 
the sovereign equality of all States. An international organisation can only 
function satisfactorily if its independence is ensured. The activities of inter
national organisations are so closely linked with their sovereign purposes 
that even private acts cannot be entirely excluded from immunity. 

69. The Commission notes that sections 18 to 20 of the German Courts 
Act confer immunity from jurisdiction on diplomatic missions and consular 
representations, and on other persons according to the general rules of inter
national law, for example, foreign States in the exercise of public authority, 
or according to international agreements or other legal rules. Pursuant to 



418 CASE OF WAITE AND KENNEDY v. GERMANY -
OPINION OF THE COMMISSION 

Article IV § I (a) of Annex I to the "ESA Convention" of 1975, the Euro
pean Space Agency shall have immunity from jurisdiction and execution, 
except to the extent that it shall, by decision of the Council, have expressly 
waived such immunity in a particular case; the Council has the duty to 
waive this immunity in all cases where reliance upon it would impede the 
course of justice and it can be waived without prejudicing the interests of 
the Agency. 

70. As to the rationale of international immunities, the Commission ob
serves that the provision of privileges and immunities to international or
ganisations is an essential means of protection of these organisations from 
unilateral interference by individual governments. The constitutional in
struments of intergovernmental organisations elaborately define their deci
sion-making processes, and in particular the type and degree of influence 
each government is to have in respect of the organisation. It is therefore 
considered unacceptable for individual governments to be able, whether 
through their executive, legislative or judicial organs, to require an inter
governmental organisation to take certain actions by commands addressed 
to the organisation itself or to any of its officials. 

71. The Commission finds that the underlying aim of the system of pro
viding international immunities to international organisations is to contrib
ute to their proper functioning. The contested limitation on the ability to 
take legal proceedings against the European Space Agency therefore re
sulted from rules which pursued legitimate aims. 

72. It remains to be determined whether in the circumstances of the pres
ent case there was a reasonable relationship between the means employed 
and the legitimate objectives pursued by the limitation in question. 

73. The Commission considers that States may transfer to international 
organisations competencies (see application no. 13258/87, decision of 
9 February 1990, DR 64, p. 138), and may also grant these organisations 
immunity from jurisdiction, in particular in relation to the exercise of those 
competencies which are to be considered as public and not as commercial 
(in the same sense as it is accepted for foreign States by the distinction 
between acta iure imperii and acta iure gestionis, see application 
no. 24236/94, decision of 4 December 1995, DR 84-A, p. 84, with fu1ther 
references) "provided that within that organisation fundamental rights will 
receive an equivalent protection" (application no. 13258/87, Joe. cit.). This 
is a special feature of the general principle that "if a State contracts treaty 
obligations and subsequently concludes another international agreement 
which disables it from performing its obligations under the first treaty it will 
be answerable for any resulting breach of its obligations under the earlier 
treaty" (see application no. 235/56, decision of I 0 June 1958, Yearbook 2, 
pp. 256, 300; application no. 13258/87, op. cit., p. 145). 

74. Viewed in the light of the foregoing considerations, the legal im
pediment to bringing litigation before the German courts, namely the im-
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munity of the European Space Agency from German jurisdiction, is only 
permissible under the Convention if there is an equivalent legal protection. 
In this context, the Commission recalls that the object and the purpose of 
the Convention as an instrument for the protection of individual human 
beings require that its provisions be interpreted and applied so as to make its 
safeguards practical and effective (see Eur. Court HR, Airey v. Ireland 
judgment of9 October 1979. Series A no. 32, p. 12, § 24). 

75. The applicants maintain that they did not have any other legal possi
bility to establish their rights under German labour law. In particular, in 
lodging compensation claims against the company CDP, the company hir
ing them out to the European Space Agency, they could not secure con
tinuation of their work for the European Space Agency. This is disputed by 
the Government. 

76. The Commission considers that the problems posed by the applica
tion of the rules on immunity from jurisdiction in the present case have to 
be seen against the general arrangements made for appropriately resolving 
private-law disputes to which the European Space Agency is a party. As 
stated above (see paragraph 70), the object of this immunity is merely to 
save an international organisation from having to litigate unwillingly in 
national courts. 

77. The Commission notes that, pursuant to the legal system established 
under Annex I to the "ESA Convention", the European Space Agency has 
resorted to various devices to settle disputes with private parties. Thus 
members of staff or experts may have recourse to an Appeals Board in 
respect of their conditions of service. Arbitration is provided for in respect 
of disputes concerning written contracts other than those concluded in 
accordance with the Staff Regulations. Moreover, any member State may 
submit to the International Arbitration Tribunal any dispute, inter alia, 
arising out of damage caused by the Agency, or involving any other non
contractual responsibility of the Agency. The possibility of requesting the 
German government to bring the applicants' case before the International 
Arbitration Tribunal was already mentioned by the Federal Labour Court, 
in its decision of 10 November 1993. Moreover, Article IV of the said 
Annex I obliges the Council of the European Space Agency to waive its 
immunity in all cases where reliance upon it would impede the course of 
justice and it can be waived without prejudicing the interests of the 
Agency. 

78. The Commission concludes from the foregoing that, in private-law 
disputes involving the European Space Agency, judicial or equivalent re
view may be obtained, albeit in procedures adjusted to the special features 
of an international organisation and therefore different from the remedies 
available under domestic law. 

79. It is true that the procedures under the legal regime of the European 
Space Agency did not provide the applicants with a remedy to argue before 
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a court that an employment contract between them and the European Space 
Agency was assumed by law to have been concluded, pursuant to the Ger
man Provision of Labour Act. They did not, therefore, receive a legal pro
tection within the European Space Agency which could be regarded as 
equivalent to the jurisdiction of the German labour courts. Likewise, the 
possibility addressed by the Government, namely to institute administrative 
proceedings against the German government in order to enforce proceedings 
before the International Arbitration Tribunal would not have provided the 
direct relief sought by the applicants. 

80. However, the applicants' situation was the direct consequence of the 
particular nature of their claim for recognition of a labour contract with the 
European Space Agency under the German Provision of Labour Act, i.e. 
special legislation enacted for the German labour market. Litigation of this 
kind would bypass and could undermine the employment policies of inter
national organisations under their own staff regulations. Bearing in mind 
that the aim of international immunities, which are generally accorded to 
international organisations, particularly by the States Parties to the Conven
tion, is to protect international organisations from unilateral interference by 
individual governments, whether through their executive, legislative or 
judicial organs (see above paragraph 70), the Commission cannot apply the 
test of proportionality in such a way as to force an international organisation 
to be a party to domestic litigation on a question of employment governed 
by domestic law. 

81. A further factor is to be taken into account. The applicants had, as 
pointed out by the Government, a possibility of bringing legal proceedings 
in Germany, in pursuance of the relevant provisions of the German Provi
sion of Labour Act, against the GDP company, the Irish partner in the chain 
of contractual relations for hiring out the applicants to the European Space 
Agency. Whilst not covering their specific claims of employment, such 
proceedings could have been a means enabling them to recover compensa
tion for financial loss suffered as a consequence of their legal situation, 
pursuant to the Provision of Labour Act. 

82. In the light of these considerations, the Commission finds that the 
national authorities, in providing immunity from jurisdiction to the Euro
pean Space Agency, did not exceed their margin of appreciation to limit the 
applicants' access to the courts under Article 6 § 1, either as regards the 
state of the applicable law or as regards the effects of the application of that 
law in the present case. Notwithstanding the applicants' special situation, a 
reasonable relationship of proportionality can be said to have existed be
tween the rules on international immunity and the legitimate aims pursued. 

83. In these circumstances, the Commission considers that the limitation 
on the applicants' opportunity to take legal proceedings against the Euro
pean Space Agency did not amount to an unjustified denial of their "right to 
a court" under Article 6 § l. 
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Conclusion 

84. The Commission concludes, by seventeen votes to fifteen, that in the 
present case there has been no violation of Article 6 § 1 of the Convention. 

M. DE SALVIA 

Secretary to the Commission 
S. TR.ECHSEL 

President of the Commission 
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CONCURRING OPINION OF Mr HERNDL 

While I fully agree with the Commission's conclusion that there was no 
violation of Article 6 § 1 of the Convention and accept the reasoning lead
ing to that conclusion (see paragraphs 76 to 83 of the report), I should like 
to elaborate a little further on some of the legal issues involved in the pres
ent case. 

1. The legal situation under international law 

As a general rule international governmental organisations, in particular 
those of a universal character, enjoy immunities on the territory of their 
member States. Those immunities are laid down either in the constitutional 
document of the respective organisation or in special conventions which are 
binding on member States. The immunity granted to international organisa
tions is generally recognised and should even be ensured under international 
custom (see Seidl-Hohenveldern, Volkerrecht, 8th edition, 1994, margin 
no. 1498). In the latter respect, Dominice also affirms that at least as far as 
the organisations of the UN system are concerned, there exists a customary 
rule of international law concerning immunity from any national jurisdiction 
(see Dominice, "L 'immunite de juridiction et d' execution des organisations 
intemationales", Recueil des Cours, vol. 187, p. 220). 

As the Commission rightly states, it is considered unacceptable for indi
vidual governments to be able, whether through their executive, legislative 
or judicial organs, to require an intergovernmental organisation to take 
certain actions by command addressed to the organisation or to any of its 
officials (see R. Bindschedler, International Organizations, General Aspects; 
and P. Szasz, International Organizations, Privileges and Immunities, in: 
R. Bernhardt (ed.), Encyclopaedia of Public International Law, vol. II, 1992, 
p. 1289, and pp. 1325 et seq.). 

Only a corresponding rule of international law can ensure the indepen
dence of an international organisation, protecting the organisation as it were 
from unilateral interference by individual governments. 

In the case of ESA the constituent treaty, i.e. the Convention for the Es
tablishment of a European Space Agency of 30 May 1975, provides for the 
organisation's immunity from (national) jurisdiction and execution (Article 
XV read in conjunction with Annex I of the Convention). These provisions 
are binding on all member States of the organisation, hence also on Ger
many. 

2. The implication of this legal situation for German law 

German law appears to be basically in line with this international legal 
situation. The German Courts Act, in regulating the immunity from juris-
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diction of internationally protected persons, provides in its section 20 that 
other persons (other than the members of diplomatic or consular missions or 
representatives of other States officially invited to Germany) have immunity 
from jurisdiction according to the general rules of international law or ac
cording to international agreements or other legal rules. This is exactly the 
case with ESA. 

Consequently, as ESA as a legal person does not come under German ju
risdiction, neither do the legal disputes of private persons with ESA. It is 
legitimate to pose the question whether the European Convention on Human 
Rights is at all applicable in respect of such types of disputes for which the 
national courts do not have jurisdiction under international law. Thus, as 
regards private-law disputes with ESA, the parties to such disputes might 
not fall under German jurisdiction in the sense of Article 1 of the Conven
tion, because German jurisdiction over those kinds of disputes simply does 
not exist under international law. 

The situation can be regarded as similar to a situation where, owing to 
the total lack of any link with the territorial jurisdiction, courts have to 
decline to adjudicate a dispute as they have legally no jurisdiction. It is in 
fact the State which lacks jurisdiction. 

With this in mind, international organisations - and the report refers to 
this fact in paragraph 44 - do make arrangements for the legal settlement of 
their private-law disputes outside the framework of national courts. This has 
been done by ESA, and accordingly the Commission found that, as a matter 
of principle, equivalent legal protection does exist as regards private-law 
claims against ESA. 

3. The earlier jurisprudence of the Commission 

It may serve as illustration to refer at this stage to the Commission's de
cision in the analogous case of Spaans v. the Netherlands (application 
no. 12516/86, decision of 12 December 1988, DR 58 p. 119), where the 
Commission considered exactly the above-mentioned aspects. 

In the case of Spaans v. the Netherlands which concerned the immunity 
of the Iran-United States Claims Tribunal, an entity established through 
international treaty, the respondent Government stressed that "the rule that 
the ... Tribunal in its capacity as a body established under public interna
tional law enjoys certain immunities and privileges ... is, in general terms, 
derived directly from the generally accepted principles of international law" 
(emphasis added), the Netherlands Supreme Court upholding that view by 
confirming that '"an international organisation is, in principle, not subject to 
the jurisdiction of the courts in the ... State concerning disputes that have a 
direct connection with the fulfilment of the organisation's tasks". Moreover 
the Commission rejected the application as incompatible ratione personae, 
noting that "it is in accordance with international law that States confer 
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immunities and privileges to international bodies ... The Commission does 
not consider that such a restriction of national sovereignty in order to facili
tate the working of an international body gives rise to an issue under the 
Convention". · 

4. Consequences for the applicants 

It must be recalled that there never existed a contractual relationship, 
entered into by the applicants themselves, between ESA and the applicants. 
They were employed by private companies (SPM, CDP, T, T.I.) and at 
some stage two of the applicants had even set up their own company to 
contract with these firms as to the services they would render. At the end of 
their contracts - when their actual employers informed them that the con
tract would not be continued following its expiration (see paragraph 19 of 
the report) - they decided to put forward claims against ESA. This was 
made possible only by the existence of a particular and specific provision in 
German law concerning the hiring out of employees (Provision of Labour 
Act). That Act stipulates that contracts between a hirer out and a borrowing 
employer, as well as between the hirer and the temporary worker, require 
pennission from a German governmental authority (the Federal Employ
ment Office), otherwise they are void. As far as the granting of governmen
tal pennission for such contracts is concerned, it must remain an open ques
tion to what extent ESA - an international organisation and proper subject 
of international law - could actually be subjected to such a regime in respect 
of the service contracts which it concluded and which were necessary for 
the fulfilment of it tasks. This issue was not, and could not be, decided by 
the German courts for the simple reason that ESA is not subject to German 
jurisdiction as explained. While the applicants themselves do not deny that 
their alleged labour relationship with ESA was "fictitious" (namely a "fic
tion" under German law), they seem to have viewed ESA as the easiest 
target and sued ESA although they admittedly had never entered into any 

, legal relationship with the organisation. 
The applicants are, however, by no means barred from asserting their 

claims in the courts against CDP (based in Ireland), T. (based in France) or 
T.I. (based in Italy), their respective actual employers. They failed to do so, 
mainly for the reason - as stated by themselves - that any court action 
against their employer would not have afforded them the possibility to 
ensure continuation of their work for ESA. What they obviously wanted 
was to force ESA to continue a working relationship which their own em
ployers had terminated. 

The present case illustrates very well the need for international organisa
tions to be protected through their immunity under international law against 
abuse and possible unilateral interference. The Commission recognises this 
when it refers to the applicants' situation as being "the direct consequence 
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of the particular nature of their claim for recognition of a labour contract 
with ESA under the German Provision of Labour Act, i.e. special legislation 
enacted for the German labour market. Litigation of this kind would bypass 
and could undermine the employment policies of international organisations 
under their own staff regulations" (paragraph 80 of the report). 

5. Conclusion 

(a) ESA's immunity is founded in international law binding on Ger
many. 

(b) German courts do not, therefore, have any jurisdiction over private
law disputes affecting ESA (unless a waiver should occur). For such dis
putes ESA is obliged under its constituent treaty to make suitable provision 
for settlement. 

(c) The applicants could at any time have brought claims against their 
actual (not their "fictitious") employers. 

(d) It cannot be maintained that in "providing" immunity from jurisdic
tion to ESA, the national authorities exceeded their margin of appreciation 
to limit the applicants' access to the courts under Article 6 of the Conven
tion. As a member State of ESA, Germany did not "provide" immunity to 
ESA but is bound by ESA's constituent treaty. Germany could otherwise 
not have become a member of that organisation. 
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DISSENTING OPINION OF Mr RESS 
JOINED BY Mr BUSUTTIL, Mr GOZUBUYUK, 

Mr WEITZEL, Mr SOYER, Mr ROZAKIS, Mr LOUCAIDES, 
Mr NOWICKI, Mr CABRAL BARRETO, Mr CONFORTI, 

Mr BEKES, Mr MUCHA, Mr PERENIC, Mr ALKEMA 
AND Mr NICOLINI 

1. This case raises the important issue of relations of the system of pro
tection of human rights under the ECHR to international organisations. It 
raises in particular the question how far States Parties to the ECHR can by 
subsequent treaties grant immunities from Jaw suits to international organis
ations. 

To my great regret I am unable to follow the reasoning of the majority 
that in this case the margin of appreciation to limit the applicants' access to 
the court has not been exceeded. Quite the contrary. The applicants did not 
find a Jabour court at their disposal in Germany to determine the merits of 
their specific legal claims arising out of the German Provision of Labour 
Act (Arbeitnehmeriiherlassungsgesetz). Admitting that States may create 
international organisations with specific competence and jurisdiction the 
States cannot evade by these treaties their responsibility under the ECHR 
which has created an objective European legal order. They must at least 
provide "that within the organisation fundamental rights will receive an 
equivalent protection" (application no. 13258/87, Xv. Germany, decision of 
9 February 1990, DR 64, p. 138). Immunities of international organisations 
created by subsequent treaties cannot be considered as a kind of general 
unwritten exception to the scope of application of the ECHR. There is no 
inherent general exception under the ECHR for institutions of international 
public law, which may as far as they are not of a ius cogens nature be dis
posed of by the parties to the treaty. Furthermore we have not here to decide 
on the rule of State immunity or diplomatic or consular immunity or other 
forms of personal immunities but only on immunities of international or
ganisations created after the corning into force of the ECHR. If States which 
are members of the ECHR become members of such an international or
ganisation they must ensure that actions and other forms of legal relations of 
these organisations do not violate the ECHR at least as far as individuals 
under the jurisdiction of these States are concerned. 

2. Unlike the majority I find that ESA did not provide a protection which 
would meet the requirement of Article 6 § 1. Pursuant to the legal system 
established under Annex I to the "ESA Convention", the European Space 
Agency apart from the possibility of waiving its immunity has resorted to 
various devices to settle disputes with private parties. Thus members of staff 
or experts may have recourse to an Appeals Board in respect of their condi-
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tions of service. Arbitration is provided for in respect of disputes concerning 
written contracts other than those concluded in accordance with the Staff 
Regulations. Moreover, any member State may submit to the International 
Arbitration Tribunal any dispute, inter alia, arising out of damage caused by 
the Agency, or involving any other non-contractual responsibility of the 
Agency. Thus, in various private-law disputes involving the European 
Space Agency, judicial review may be obtained. However, the applicants , 
asserting a right to employment under German labour law, were not covered 
by these remedies. The applicants' interests did not, therefore, receive a 
legal protection withjn the European Space Agency which could be re
garded as equivalent to the jurisdiction of the German labour courts or at 
least to the minjmum of a judicial review of their case. 

As regards any other remedies, I note that the Federal Labour Court re
ferred the applicants to the possibility of requesting the German Govern
ment to bring the applicants' case before the International Arbitration Tri
bunal. Moreover, the Government addressed the possibility of instituting 
admirustrative proceedings against the German government in order to 
enforce such proceedings. However, proceedings before the International 
Arbitration Tribunal , to which the applicants would not be a party and 
which would not directly relate to their claim under the German Provision 
of Labour Act, cannot be regarded as an effective legal remedy for the 
purposes of Article 6 § 1. 

The applicants also had, as pointed out by the Government, a possibility of 
bringing other legal proceedings, in pursuance of the relevant provisions of 
the German Provision of Labour Act, against the CDP company, the Irish 
partner in the chain of contractual relations for hiring the applicants out to the 
European Space Agency. Arguing that their contract with the private com
pany was null and void under the Provision of Labour Act, they could have 
claimed compensation in respect of any damages suffered as a consequence 
of having relied on the validity of their contract. However, such action against 
a company seated abroad does not appear a practical solution to the appli
cants' problems. Above all, they could not, in such proceedings, have secured 
the right asserted by them, namely an employment contract with the European 
Space Agency as b01Towing employer. Accordingly, these proceedings can
not be regarded as a substitute to the requirement of access to court. 

It cannot be the essence of the guarantee of access to court, in particular 
in labour-law matters, to refer the individual to the possibility of legal pro
cedure abroad or to the possibility of a claim for damages when he is seek
ing a judgment on the employment contract or contractual relation. If this 
were to be adopted as the essence of the right of access to court that would 
amount to "a right of access to a court in another Contracting State and on 
another legal claim''. In my view this misconstrues Article 6 § l. 

I am aware that the applicants' situation was the direct consequence of 
the particular nature of their claim for recognition of a labour contract with 
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the European Space Agency under the German Provision of Labour Act, i.e. 
special legislation enacted for the German labour market. However, I find 
that the question as to whether and to what extent domestic legislation of 
this kind can be held against an international organisation, which regularly 
enacts its own staff regulations, cannot be resolved by removing such mat
ters from judicial review. In this connection, it must be borne in mind, as 
stated in paragraph 70 of the Commission's report, that the object of the 
immunity from jurisdiction accorded to international organisations is merely 
to save them from having to litigate unwillingly in national courts. 

In the light of these considerations, it cannot be said that a reasonable 
relationship of proportionality was achieved between the effects of the rules 
on immunity accorded to the European Space Agency on the applicants' 
interest to have their claim under the German Provision of Labour Act 
determined by a court and the legitimate aim pursued. Consequently, in 
providing immunity from jurisdiction to the European Space Agency, the 
national authorities exceeded their margin of appreciation to limit the appli
cants' access to the courts under Article 6 § I. 

The German labour courts might also have interpreted the relevant pro
visions of the ESA Convention so as to bring these in line with the require
ments of Article 6. In particular due regard could and should have been 
given to the trend in international public law to restrict State immunity in 
labour disputes. There is nothing that warrants a wider application in rela
tion to immunities of international organisations. 

In these circumstances, I consider that the limitation on the applicants' 
opportunity to take legal proceedings against the European Space Agency 
amounted to an unjustified denial of their "right to a court" under 
Article 6 § I. 
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SOMMAIRE1 

Acces a un tribunal 
lmmunite d'une organisation internationale 

Article 6 § 1 

Acces a U/1 tribunal - Conjlit du travail - lmmunite de juridiction - lmmunite 
d 'une organisation internationale - Agence spatiale europeenne 

* 
* * 

Les requerants, employes par une societe britannique, furent mis a la disposition de 
I' Agence spatiale europeenne (ASE), instituee par la Convention des Nations unies 
de 1975, pour des prestations de services au Centre europeen d'operations spatiales 
en Allemagne. Par la suite, leurs contrats furent repris par une societe etablie en 
Irlande, laquelle Jes informa ulterieurement qu, a I' expiration de leurs contrats, 
fin 1990, elle cesserait de collaborer avec la societe qu' ils avaient fondee. Les 
requerants engagerent une procedure contre l' ASE en Allemagne, pretendant qu' en 
vertu de la legislation allemande, ils avaient acquis le statut d'agents de 
)'organisation. L' ASE ayant invoque l'immunite de juridiction dont elle jouissait 
en vertu de la Convention de 1975, le tribunal du travail declara Jes demandes des 
interesses irrecevables. Le tribunal regional du travail et la Cour federale du travail 
debouterent successivement Jes requerants et la Cour constitutionnelle federale 
refusa de retenir leur recours. 

Article 6 § I : c'est au premier chef aux cours et tribunaux nationaux qu'il incombe 
d'interpreter la legislation interne et les dispositions du droit international ou 
d'accords internationaux auxquelles renvoie le droit interne, et les motifs retenus 
par Jes juridictions allemandes pour admettre que l'immunite de juridiction avait 
ete valablement invoquee ne sauraient etre qualifies d'arbitraires. Les requerants 
ayant eu acces successivement a trois juridictions, ii y a lieu d'examiner si cet 
acces limite a une question preliminaire suffisait pour assurer aux interesses le 
« droit a un tribunal ». L'octroi de privileges et immunites aux organisations 
internationales est un moyen indispensable au bon fonctionnement de celles-ci, 
sans ingerence des gouvernements, et la pratique de longue date consistant a leur 
accorder l'immunite de juridiction vise a assurer leur bon fonctionnement et 
poursuit done un but legitime. Quant a la proportionnalite, la Convention de I' ASE 
prevoit divers modes de reglement des litiges de droit prive auxquels les requerants 
auraient pu et du recourir ; par ailleurs, ils auraient pu demander reparation aux 
societes qui Jes ont employes. Le critere de proportionnalite ne saurait s'appliquer 
de fai;on a contraindre une organisation internationale a se defendre devant Jes 

l. Redige par le greffe, ii ne lie pas la Cour. 
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tribunaux nationaux au sujet de conditions de travail enoncees par le droit inteme 
du travail car cela entraverait le bon fonctionnement d'une telle organisation et irait 
a l'encontre de la tendance actuelle a l'elargissement et a !'intensification de la 
cooperation intemationale. Par consequent, Jes tribunaux allemands n' ont pas 
excede leur marge d'appreciation et Jes restrictions a l'acces des requerants aux 
tribunaux n'ont pas porte atteinte a la substance meme de leur droit a un tribunal. 
Conclusion : non-violation (unanimite). 

Jurisprudence citee par la Cour 

Golder c. Royaume-Uni, arret du 21 fevrier 1975, serie A n° 18 
Airey c. Irlande, arret du 9 octobre 1979, serie A n° 32 
Fayed c. Royaume-Uni, arret du 21 scptembre 1994, serie A n° 294-B 
Osman c. Royaume-Uni, arret du 28 octobre 1998, Recueil des arrers et decisions 
1998-VIII 
Ai't-Mouhoub c. France, arret du 28 octobre 1998, Recueil 1998-VIII 
Perez de Rada Cavanilles c. Espagne, arret du 28 octobre 1998, Recueil 1998-VIII 
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En l'affaire Waite et Kennedy c. Allemagne, 
La Cour europeenne des Droits de !'Homme, constituee, conformement a 

I' article 27 de la Convention de sauvegarde des Droits de !'Homme et des 
Libertes fondamentales ( « la Convention » ), telle qu' amen dee par le Proto
cole n° 11 1

, et aux clauses pertinentes de son reglement2
, en une Grande 

Chambre composee des juges dont le nom suit : 
M. L. WILDHABER, president, 
Mme E. PALM, 
MM. L. FERRARI BRA VO, 

L. CAFLISCH, 
J.-P. COSTA, 
W. FUHRMANN, 
K. JUNGWIERT, 
M. FISCHBACH, 
B. ZUPANCIC, 

Mme N. v AJIC, 
M. J. HEDIGAN, 
Mmes W. THOMASSEN, 

M. TSATSA-NIKOLOVSKA, 
MM. T. PANTIRU, 

E. LEVITS, 
K. TRAJA, 
E. KLEIN, juge ad hoe, 

ainsi que de M. P.J. MAHONEY, greffier adjoint, 
Apres en avoir delibere en chambre du conseil Jes 25 novembre 1998 et 

3 fevrier 1999, 
Rend l'arret que voici, adopte a cette derniere date: 

PROCEDURE 

1. L'affaire a ete deferee a la Cour, telle qu'etablie en vertu de l'ancien 
article 19 de la Convention3, par la Commission europeenne des Droits de 
l'Homme («la Commission») le 16 mars 1998, dans le delai de trois 
mois qu'ouvraient Jes anciens articles 32 § 1 et 47 de la Convention. A son 
origine se trouve une requete (n° 26083/94) dirigee contre la Republique 
federale d' Allemagne et dont deux ressortissants britanniques, MM. Richard 

Notes du greffe 
1-2. Entre en vigueur le I e• novembre 1998. 
3. Depuis l' en tree en vigueur du Protocole n ° 11, qui a amen de cette disposition, la Cour 
fonctionne de maniere permanente. 
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Waite et Terry Kennedy, avaient saisi la Commission le 24 novembre 1994 
en vertu de l'ancien article 25. 

La demande de la Commission renvoie aux anciens articles 44 et 48 ainsi 
qu'a la declaration allemande reconnaissant la juridiction obligatoire de la 
Cour (ancien article 46). Elle a pour objet d' obtenir une decision sur le point 
de savoir si Jes faits de la cause revelent un manquement de l'Etat defendeur 
aux exigences de I' article 6 § 1 de la Convention. 

2. Les requerants ont exprime le desir de participer a !'instance et ont 
designe leurs conseils (article 31 du reglement B 1 

). 

Le gouvernement du Royaume-Uni, ayant ete informe par le greffier de 
son droit d'intervenir (ancien article 48 b) de la Convention et article 35 
§ 3 b) du reglement B), a indique qu'il ne souhaitait pas le faire. 

3. En sa qualite de president de la chambre initialement constituee (an
cien article 43 de la Convention et article 21 du reglement B) pour connaitre 
notamrnent des questions de procedure pouvant se poser avant I' entree en 
vigueur du Protocole n° 11, M. Th6r Vilhjalmsson a consulte, par 
l'intermediaire du greffier, !'agent du gouvemement allemand («le Gouver
nement » ), les conseils des requerants et le delegue de la Commission au 
sujet de !'organisation de la procedure ecrite. Conformement a l'ordonnance 
rendue en consequence, le greffier a re<;u les memoires des requerants et du 
Gouvernement les 30 et 31 juillet 1998 respectivement. 

4. Le 22 octobre 1998, le president de la chambre a autorise les conseils 
des requerants a employer la langue allemande a !'audience devant la Cour 
(article 28 § 3 du reglement B). 11 y a aussi autorise !'agent du Gouverne
ment (article 28 § 2). 

5. A la suite de l'entree en vigueur du Protocole n° 11 le l er novembre 
1998, et conformement a I' article 5 § 5 dudit Protocole, I' ex amen de 
I' affaire a ete confie a la Grande Chambre de la Cour. Cette Grande 
Chambre comprenait de plein droit M. G. Ress, juge elu au titre de 
I' Allemagne (articles 27 § 2 de la Convention et 24 § 4 du reglement), 
M. L. Wildhaber, president de la Cour, Mme E. Palm, vice-presidente 
de la Cour, ainsi que M. J.-P. Costa et M. M. Fischbach, vice-presidents de 
section (articles 27 § 3 de la Convention et 24 §§ 3 et 5 a) du reglement). 
Ont en outre ete designes pour completer la Grande Chambre : M. L. Ferrari 
Bravo, M. L. Caflisch, M. W. Fuhrmann, M. K. Jungwiert, M. B. Zupancic, 
Mme N. Vajic, M. J. Hedigan, Mme W. Thomassen, Mme M. Tsatsa
Nikolovska, M. T. PantJru, M. E. Levits et M. K. Traja (articles 24 § 3 
et 100 § 4 du reglement). 

!. Note du greffe: le reglement B, entre en vigueur le 2 octobre 1994, s'est applique 
jusqu 'au 31 octobre 1998 a toutes Jes affaires concernant les Etats lies par le Protocole n° 9. 
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Ulterieurement, M. Ress, qui avait participe a l'examen de I'affaire par la 
Commission, s'est deporte de la Grande Chambre (article 28 du reglement). 
En consequence, le Gouvemement a designe M. E. Klein pour sieger en 
qualite de juge ad hoe (articles 27 § 2 de la Convention et 29 § 1 du regle
ment). 

6. A l'invitation de la Cour (article 99 du reglement), la Commission a 
delegue l'un de ses membres, M. K. Herndl, pour participer a la procedure 
devant la Grande Chambre. La Commission a en outre produit le dossier de 
la procedure suivie devant elle; le greffier l'y avait invitee sur Jes instruc
tions du president. 

7. Par telecopie du 19 novembre 1998, le Comite des representants du 
personnel des organisations coordonnees a demande l' autorisation de sou
mettre des observations ecrites (articles 61 § 3 et 71 du reglement). Le 
20 novembre 1998, le president y a consenti sous certaines conditions. Les 
observations ont ete deposees au greffe le 23 novembre 1998. 

8. Ainsi qu'en avait decide le president, une audience en I'espece et en 
I'affaire Beer et Regan c. Allemagne (requete n° 28934/95) s'est deroulee 
en public le 25 novembre 1998, au Palais des Droits de !'Homme a 
Strasbourg. 

Ont comparu : 
pour le Gouvemement 
Mme H. VOELSKOW-THIES, Ministerialdirigentin, 

ministere federal de la Justice, 
MM. K.-H. OEHLER, Ministerialrat, 

ministere federal de la Justice, 
D. MARSCHALL, Ministerialrat, 

ministere federal du Travail, 
W.M. THIEBAUT, 

responsable des questions juridiques generales, 
departement des affaires juridiques, 
Agence spatiale europeenne, Paris, 

pour les requerants 
MM.G. LAULE, avocat au barreau de Francfort, 

A. MEYER-LANDRUT, avocat au barreau de Francfort, 
C. JUST, avocat au barreau de Francfort, 

pour MM. Beer et Regan 
MM. W.J. HABSCHEID, avocat au barreau de Kempten, 

E. HABSCHEID, avocat au barreau de Dresde, 

pour la Commission 
M. K. HERNDL, 

agent, 

conseillers ; 

conseil, 

conseillers ; 

conseil, 
conseiller ; 

delegue. 
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La Cour a entendu en leurs declarations M. Hemdl, M. Laule, 
M. W.J. Habscheid et Mme Voelskow-Thies. 

9. Par la suite, Jes requerants et le Gouvernement ont produit divers 
documents, a Ja demande du president OU de Jeur propre chef. 

EN FAIT 

10. MM. Richard Waite et Terry Kennedy sont deux ressortissants bri
tanniques nes respectivement en 1946 et 1950. Le premier reside a 
Griesheim, le second a Darmstadt. 

I. LES CIRCONSTANCES DE L'ESPECE 

11. En 1977, Jes requerants, programmeurs-systemes employes par la 
societe britannique SPM, furent mis a la disposition de I' Agence spatiale 
europeenne pour des prestations de services au Centre europeen 
d' operations spatiales a Darrnstadt. 

12. L'Agence spatiale europeenne (« ASE »), dont le siege se trouve a 
Paris, creee a partir de l'Organisation europeenne de recherches spatiales 
(« CERS ») et de !'Organisation europeenne pour la mise au point et la 
construction de lanceurs d' engins spatiaux ( « CECLES » ), fut instituee par 
la Convention du 30 mai 1975 portant creation d'une agence spatiale eu
ropeenne ( « Convention de I' ASE », Recueil des traites des Nations unies 
1983, vol. 1297, I - n° 21524). Elle gere a Darmstadt le Centre europeen 
d'operations spatiales (« ESOC » ), organisme au demeurant independant 
(Accord de 1967 relatif au Centre europeen d'operations spatiales - Journal 
officiel (Bundesgesetzblatt) II n° 3, 18.1.1969). 

13. En 1979, Jes contrats des requerants avec SPM furent repris par 
CDP, une societe a responsabilite limitee etablie a Dublin. En 1982, Jes 
requerants fonderent Storepace, une societe a responsabilite limitee dont le 
siege social se trouvait a Manchester et qui conclut avec CDP un contrat 
portant sur Jes prestations de services que Jes interesses devaient assurer 
pour I' ASE et sur les remunerations y afferentes. A partir de 1984, I' ASE 
participa aux relations contractuelles decrites ci-dcssus par l'intermediaire 
de Science System, avec laquelle elle etait Iiee. Par la suite, Jes requerants 
liquiderent la societe Storepace, qu'ils remplacerent par Network Consul
tants, societe ayant son siege sur l'ile de Jersey. Ces changements dans Jes 
relations contractuelles n' eurent aucune repercussion sur Jes services que Jes 
requerants pretaient a l'ESOC. 

14. Par une lettre du 12 octobre 1990, la societe CDP informa Jes reque
rants qu' elle cesserait de collaborer avec Network Consultants le 
31 decembre 1990, al' expiration de leurs contrats. 
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15. Les requerants engagerent alors devant le tribunal du travail (Ar
beitsgericht) de Darmstadt une procedure contre I' ASE, pretendant qu'en 
vertu de la Joi allemande sur le pret de main-d'reuvre (Arbeitnehmeruber
lassungsgesetz), ils avaient acquis le statut d' agents de I' ASE. Selan eux, la 
resiliation de leurs contrats par la societe CDP n'avait aucune incidence sur 
la relation de travail qu'ils avaient etablie avec cette organisation. 

16. Devant le tribunal du travail, I' ASE invoqua l'immunite de juridic
tion dont elle jouissait en vertu de I' article XV § 2 de la Convention de 
I' ASE et de son annexe I. 

17. Le 10 avril 1991, a I' issue d'une audience, le tribunal declara Jes 
demandes des requerants irrecevables, estimant que I' ASE avait valable
ment invoque son immunite de juridiction. 

Dans son raisonnement, ii estima en particulier que I' ASE avait ete ins
tituee en 197 5 comme une organisation intemationale nouvelle et indepen
dante. II rejeta done I' argument des requerants selon lequel I' ASE etait liee 
par I' article 6 § 2 de I' Accord relatif a l'ESOC, qui avait sournis le CERS a 
la juridiction allemande en ce qui concernait Jes litiges avec son personnel 
qui ne releveraient pas de la competence de sa Commission de recours. 

18. Le 20 mai 1992, le tribunal regional du travail (Landesarbeits
gericht) de Francfort-sur-le-Main debouta les requerants et les autorisa a 
introduire un pourvoi (Revision) devant la Cour federale du travail (Bundes
arbeitsgericht). 

19. Renvoyant aux articles 18 a 20 de la Joi Sur I' organisation judiciaire 
(Gerichtsverfassungsgesetz), le tribunal regional du travail estima que 
I' immunite de juridiction signifiait que Jes Etats etrangers, les membres de 
missions diplomatiques, etc., etaient en general soustraits a la juridiction de 
I' Allemagne et qu' aucune action judiciaire ne pouvait etre intentee contre 
eux. L'article 20 § 2 de ladite loi completait Jes dispositions des articles 18 
et 19 en enumerant trois autres sources de droit, notamment les accords 
intemationaux, dont pouvait decouler l'immunite, en particulier pour Jes 
organisations intemationales. L' ASE jouissait en principe d'une telle im
munite en vertu de I' article XV § 2 de la Convention de I' ASE et de son 
annexe I. Par ailleurs, meme si le CERS avait dans le passe renonce a son 
immunite pour Jes conflits du travail echappant a la competence de sa 
Commission de recours, I' ASE n'etait pas liee par cette renonciation. Ren
voyant aux motifs de la decision rendue en prerniere instance, le tribunal 
regional du travail precisa a cet egard que l'ASE avait ete instituee en tant 
qu'organisation intemationale nouvelle, et non comme une entite assurant 
simplement la succession juridique du CERS. 

20. En 1992, Jes requerants demanderent en vain au gouvemement fede
ral allemand et aux autorites britanniques d'intervenir en leur faveur aupres 
du Conseil de I' ASE en vue d' obtenir la levee de l'immunite en application 
de I' article IV § 1 a) de I' annexe I. Les autorites britanniques ne repondirent 
pas ; le rninistere federal des Affaires etrangeres, quant a lui, renvoya les 
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interesses a la Commission de recours de I' ASE. En reponse a leur lettre, le 
president du Conseil de I' ASE informa les requerants, par un courrier du 
16 decembre 1992, que le Conseil, a sa 105e reunion des 15 et 
16 decembre 1992, avait decide de ne pas lever l'immunite de juridiction 
en l'espece. Cette decision fut confirmee dans des communications ecrites 
ulterieures. 

21. Le 10 novembre 1993, la Cour federale du travail rejeta le pourvoi 
des requerants (numero de dossier 7 AZR 600/92). 

22. La Cour estima que l'immunite de juridiction interdisait toute 
procedure judiciaire et qu'une action dirigee contre un defendeur qui jouis
sait d'une telle immunite et n'y avait pas renonce etait irrecevable. Confor
mement a l' article 20 § 2 de la loi sur I' organisation judiciaire, la juridiction 
de l'Allemagne ne s'etendait pas aux organisations intemationales qui en 
etaient ex clues par le jeu d' accords intemationaux. A cet egard, la Cour 
federale du travail constata qu' en vertu de I' article XV § 2 de la Convention 
de l' ASE, l' organisation jouissait des immunites prevues a I' annexe I de 
ladite Convention et qu'elle n'y avait pas renonce au titre de !'article IV 
§ 1 a) de cette annexe. 

23. Quant a la question de la levee de l'immunite, la Cour estima que 
!'article 6 § 2 de !'Accord relatif a l'ESOC ne s'appliquait pas aux reque
rants ; ceux-ci n'avaient en effet pas ete employes par I' ASE, mais avaient 
travaille pour I' organisation en vertu d'un contrat de travail conclu avec un 
tiers. Il n'y avait done pas lieu d'examiner si la disposition en question 
entrainait la levee de I' immunite et si elle s' imposait a I' ASE. 

24. Par ailleurs, la Cour federale du travail ne constata aucune violation 
du droit d'acces a un tribunal protege par !'article 19 § 4 de la Loi fonda
mentale ( Grundgesetz), les actes de I' ASE, organisation intemationale, ne 
pouvant etre consideres comme etant des actes de puissance publique au 
sens de cette disposition. 

25. Entin, la Cour federale estima qu'il n'etait pas inhabituel d'accorder 
aux organisations intemationales une assez grande latitude dans Jes ques
tions de personnel. Les dispositions relatives a l'immunite de I' ASE ne se 
heurtaient pas aux principes fondamentaux du droit constitutionnel alle
mand. Les employes de l' ASE pouvaient saisir la Commission de recours 
inteme, ou Jes contrats de travail devaient prevoir l'arbitrage conformement 
a I' article XXV de !'annexe I. En cas de contrat contraire a la loi sur le pret 
de main-d'ceuvre et non vise par la disposition susmentionnee, l'employe 
conceme n'etait pas prive de protection juridique: il avait la possibilite 
d' engager une action contre son employeur. On ne pouvait decider dans le 
cadre d'une procedure devant les juridictions du travail si les requerants 
pouvaient exiger, au regard du droit public allemand, que le gouvemement 
allemand agisse de fac;on concrete et use de son influence pour qu'en l'espece 
I' immunite soit levee ou I' affaire soumise a une procedure d' arbitrage inter
national en vertu de l'article XVIII de la Convention de l' ASE. 



ARRET WAITE ET KENNEDY c. ALLEMAGNE 439 

26. Statuant en cornite de trois membres, la Cour constitutionnelle fede
rale (Bundesverfassungsgericht) refusa, le 11 mai 1994, de retenir le recours 
(Verfassungsbeschwerde) des requerants. 

27. La Cour jugea en particulier que le recours ne soulevait aucune ques
tion d'interet general. L'absence alleguee de droits resultait des contrats 
specifiques con cl us par les requerants, qui n' avaient pas ete directement 
employes par une organisation intemationale mais avaient travaille pour 
celle-ci sur l'ordre d'un tiers. 

28. Par ailleurs, la violation pretendue des droits constitutionnels des re
querants ne revetait pas une importance particuliere et Jes interesses 
n'avaient pas subi un prejudice notable. A cet egard, la Cour constitution
nelle prit note des arguments des requerants selon lesquels ils avaient subi 
des inconvenients majeurs au motif que la legislation europeenne sur le pret 
de main-d'ceuvre n'etait pas suffisante et que la resiliation de leurs contrats 
avait porte atteinte a leur capacite de revenus. Toutefois, ils n'avaient 
demontre aucun inconvenient, excepte ceux qui etaient associes a une perte 
de travail. En particulier, rien n 'indiquait qu'ils etaient restes en permanence 
sans emploi et qu'ils dependaient de l'aide sociale. 

II. LE DROIT PERTINENT 

I. La loi sur le pret de main-d'~uvre 

29. Selon l'article 1 § l l) de la loi sur le pret de main-d'ceuvre (Arbeit
nehmeriiberlassungsgesetz), tout employeur qui, a des fins professionnelles 
(gewerbsmiij3ig), envisage de mettre ses employes a la disposition d'un 
tiers, c'est-a-dire un utilisateur (Entleiher), a besoin d'une autorisation. 
L'article l § 9 l) dispose que le contrat entre le preteur de main-d'ceuvre 
(Verleiher) et l'utilisateur, ainsi qu'entre le preteur et le travailleur tem
poraire (Leiharbeitnehmer) est nu! en !'absence de l'autorisation exigee par 
l' article 1 § 1 1 ). Lorsque le contrat entre le preteur et le travailleur tem
poraire est nu! en vertu de !'article l § 9 1), un contrat entre l'utilisateur et 
le travailleur temporaire est repute exister (gilt als zustande gekommen) a 
compter de la date envisagee pour le debut de l'emploi (article l § 10 1) 1 ). 
L'article l § 10 2) prevoit en outre la possibilite pour le travailleur tem
poraire, sauf s 'il avait connaissance des motifs de nullite du contrat, 
d'engager une action en reparation contre le preteur pour tout dommage 
qu'il a subi pour s'etre fonde sur la validite du contrat. 

2. L 'immunite de juridiction 

30. Les articles 18 a 20 de la Joi allemande sur l'organisation judiciaire 
( Gerichtsverfassungsgesetz) regissent l' immunite de juridiction (Exterrito
rialitiit) devant Jes tribunaux allemands. Les articles 18 et 19 visent Jes 
membres des missions diplomatiques et consulaires, et l' article 20 § 1 
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d'autres representants d'Etats presents en Allemagne a l'invitation du gou
vernement allemand. Conformement a !'article 20 § 2, d'autres personnes 
jouissent de l'immunite de juridiction en vertu des regles du droit interna
tional general, d'accords internationaux ou d'autres dispositions legales. 

3. La Convention de l 'ASE 

31. La Convention de I' ASE est entree en vigueur le 30 octobre 1980, 
date a laquelle dix Etats, membres du CERS OU du CECLES, l'ont signee et 
ont depose leurs instruments de ratification ou d'acceptation. 

32. L' Agence a pour mission d'assurer et de developper, a des fins ex
clusivement pacifiques, la cooperation entre Etats europeens dans les do
maines de la recherche et de la technologie spatiales et de leurs applications 
spatiales, en vue de leur utilisation a des fins scientifiques et pour des sys
temes spatiaux operationnels d'applications (article II). Pour !'execution des 
programmes qui lui sont confies, I' Agence maintient la capacite inteme 
necessaire a la preparation et a la supervision de ses taches et, a cette fin, 
cree et fait fonctionner Jes etablissements et installations qui sont neces
saires a ses activites (article VI § I a)). 

33. L'article XV porte sur le statutjuridique, les privileges et les imrnu
nites de l' Agence. Selon le paragraphe 1, I' Agence a la personnalite juri
dique. Le paragraphe 2 prevoit que I' Agence, les membres de son personnel 
et les experts, ainsi que les representants de ses Etats membres, jouissent de 
la capacite juridique, des privileges et des immunites prevus a ]'annexe I. 
Des accords concernant le siege de I' Agence et les etablissements crees 
conformement a !'article VI sont conclus entre l'Agence et les Etats membres 
sur le territoire desquels sont situes son siege et lesdits etablissements (ar
ticle VI § 3 ). 

34. L'article XVII a trait a la procedure d'arbitrage ouverte en cas de 
differend entre deux ou plusieurs Etats membres, ou entre un ou plusieurs 
d' entre eux et I' Agence, au sujet de I' interpretation ou de I' application de la 
Convention de I' ASE ou de ses annexes, ainsi que de tout differend relatif a 
un dommage cause par l' Agence ou impliquant une autre responsabilite de 
celle-ci (article XXVI de !'annexe I) qui n'auront pas ete regles par 
l' entremise du Conseil. 

35. L'article XIX dispose qu'a la date d'entree en vigueur de la Con
vention de I' ASE, I' Agence reprend I' ensemble des droits et obligations du 
CERS. 

36. L'annexe I conceme Jes privileges et immunites de I' Agence. 
37. Selon I' article premier de I' annexe I, l' Agence a la personnalite juri

dique ; elle a notamment la capacite de contracter, d'acquerir et d'aliener 
des biens imrnobiliers et mobiliers, ainsi que d' ester en justice. 

38. Conformement a !'article IV§ 1 a) de !'annexe I, l'Agence beneficie 
de l'imrnunite de juridiction et d' execution, sauf dans la mesure ou, par 
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decision du Conseil, elle y renonce expressement dans un cas particulier ; le 
Conseil a le devoir de lever cette immunite dans tous Jes cas ou son main
tien est susceptible d'entraver !'action de la justice et ou elle peut etre levee 
sans porter atteinte aux interets de l' Agence. 

39. Selon I' article XXV de I' annexe I, le recours a I' arbitrage est prevu 
dans tous contrats ecrits autres que ceux conclus conformement au statut du 
personnel. En outre, tout Etat membre peut saisir le tribunal d'arbitrage 
international vise a I' article XVII de la Convention de I' ASE de tout diffe
rend relatif, notamment, a un dommage cause par ]' Agence OU impliquant 
toute autre responsabilite extracontractuelle de celle-ci. Conformement a 
I' article XXVII de I' annexe I, I' Agence prend Jes dispositions appropriees 
en vue du reglement satisfaisant des litiges eventuels entre I' Agence et le 
Directeur general, Jes membres du personnel ou Jes experts au sujet de leurs 
conditions de service. 

40. Le titre VIII du Statut du personnel de I' ASE (articles 33 a 41) traite 
des litiges au sein de I' Agence. Quant a la competence de la Commission de 
recours, I' article 33 prevoit : 

« 33. l II est institue une Commission de recours independante de l' Agence qui con
nalt des litiges relatifs a toute decision explicite ou implicite prise par I' Agence et 
l'opposant a un membre du personnel en fonctions, un ancien membre du personnel ou 
ses ayants droit. 

33.2 La Commission annule la decision qui fait l'objet du recours si elle est 
contraire a la Reglementation applicable au personnel, aux conditions d'engagement 
de l'interesse ou a ses droits acquis, des !ors qu'elle porte atteinte a un interet person
nel et direct du requerant. 

33.3 La Commission de recours peut egalement condamner l' Agence a reparer tout 
dommage subi par le requerant a la suite de la decision visee au paragraphe 33.2. 

33.4 Si I' Agence - ou le requerant - fait valoir que !'execution d'une decision 
d'annulation sou!everait d'importantes difficultes, la Commission de recours peut, si 
elle estime cet argument valable, allouer au requerant une indemnite en raison du 
prejudice subi. 

33.5 La Commission de recours est egalement competente dans le cas oil un 
membre du personnel desire intenter une action en justice contre un autre membre du 
personnel et lorsque cette action a ete empechee par le refus du Directeur general de 
lever l'immunite de juridiction du membre du personnel en cause. 

33.6 La Commission de recours a egalement competence pour statuer sur Jes litiges 
relatifs a sajuridiction telle qu'elle est definie dans le present Statut, ou sur toute ques
tion de procedure. » 

4. L 'Accord relatif iz I' ESOC 

41. Cet Accord a ete conclu entre le gouvemement de la Republique 
federale d'Allemagne et le CERS aux fins de l'etablissement d'un Centre 
europeen d'operations spatiales, comprenant le Centre europeen de donnees 
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spatiales. Les articles 1 a 4 concernent le site de construction des batiments 
de l'ESOC et des questions connexes. 

42. Le titre III de I' Accord renferme des dispositions generales. 
L'article 6 est ainsi libelle : 

« I. Sous reserve des dispositions du Protocole sur Jes Privileges et les Immunites 
de !'Organisation et de tout accord complementaire conclu entre la Republique Fede
rale d' Allemagne et !'Organisation conformement a I' Article 30 dudit Protocole, 
l'activite de !'Organisation dans la Republique Federale d' Allemagne est regie par le 
droit allemand. Lorsque les conditions d'emploi d'un agent de !'Organisation ne sont 
pas reglees par le Statut du Personnel de I 'Organisation, elles seront assujetties aux 
lois et reglements allemands. 

2. Les conflits entre I 'Organisation et son personnel dans la Republique Federale 
d'Allemagne qui n'est pas soumis a la competence de la Commission de recours de 
!'Organisation, seront soumis a la juridiction allemande. » 

PROCEDURE DEV ANT LA COMMISSION 

43. MM. Waite et Kennedy ont saisi la Commission le 24 novembre 
1994. Invoquant !'article 6 § 1 de la Convention, ils se plaignaient de s'etre 
vu refuser I' acces a un tribunal qui eilt statue sur leur differend avec l' ASE a 
propos de pretentions fondees sur le droit du travail allemand. 

44. La Commission a retenu la requete (n° 26083/94) le 24 fevrier 1997. 
Dans son rapport du 2 decembre 1997 (ancien article 31 de la Convention), 
elle formule l'avis qu'il n'y a pas eu violation de I' article 6 § 1 (dix-sept 
voix contre quinze). Le texte integral de son avis et des deux opm1ons 
separees dont ii s 'accompagne figure en annexe au present arret. 

CONCLUSIONS PRESENTEES A LA COUR 

45. Dans son memoire, le Gouvernement prie la Cour 

«de rejeter les requetes comme irrecevables ou, a titre subsidiaire. de declarer que 
la Republique federated' Allemagne n'a pas viole I' article 6 de la Convention». 

46. Les requerants invitent la Cour a constater une violation des droits 
que leur reconnait I' article 6 § I de la Convention et a leur accorder une 
satisfaction equitable au titre de l'ancien article 50 de la Convention (nouvel 
article 41 ). 
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ENDROIT 

SUR LA VIOLATION ALLEGuEE DE L'ARTICLE 6 § 1 DE LA 
CONVENTION 

47. Les requerants pretendent n'avoir pas ete entendus equitablement par 
un tribunal sur la question de I' existence, en vertu de la loi allemande sur le 
pret de main-d'reuvre, d'une relation contractuelle entre eux-memes et 
l' ASE. lls alleguent la violation de !'article 6 § I de la Convention, ainsi 
libelle : 

« Toute personne adroit ace que sa cause soit entendue ( ... ) par un tribunal( ... ) qui 
decidera ( ... )des contestations sur ses droits et obligations de caractere civil ( ... ) » 

48. Le Gouvemement et la Commission sont de l'avis contraire. 

A. Applicabilite de !'article 6 § 1 

49. Le Gouvemement ne conteste pas que, par la procedure devant les 
juridictions du travail, les requerants recherchaient une decision relative a 
«des contestations sur [leurs] droits et obligations de caractere civil ». Cela 
etant, et les arguments soumis par les parties se rapportant a l 'observation 
de !'article 6 § I, la Cour se propose de partir du principe que celui-ci 
s'applique en l'espece. 

B. Observation de l'article 6 § 1 

50. L'article 6 § I garantit a toute personne le droit a ce qu'un tribunal 
connaisse de toute contestation relative a ses droits et obligations de carac
tere civil. II consacre de la sorte le « droit a un tribunal », dont le droit 
d' acces, a savoir le droit de saisir le tribunal en matiere civile, ne constitue 
qu'un aspect (arret Golder c. Royaume-Uni du 21 tevrier 1975, serieA 
n° 18, p. 18, § 36, et, recemment, arret Osman c. Royaume-Uni du 
28 octobre 1998, Recueil des arrets et decisions 1998-VIII, p. 3166, § 136). 

51. Les requerants ont eu acces au tribunal du travail de Darmstadt, puis 
au tribunal regional du travail de Francfort-sur-le-Main et a la Cour tederale 
du travail, seulement pour entendre declarer leur action irrecevable par 
I' effet de la loi (paragraphes 17 a 25 ci-dessus). La Cour constitutionnelle 
federale a refuse de retenir leur recours au motif qu'il ne soulevait aucune 
question d'interet general et que la violation alleguee de leurs droits consti
tutionnels ne revetait pas une importance particuliere (paragraphes 26 a 28 
ci-dessus). 

La procedure devant les juridictions allemandes du travail visait done 
principalement a determiner si I' ASE pouvait OU non valablement invoquer 
son immunite de juridiction. 
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52. Dans leur memoire et a !'audience devant la Cour, Jes requerants ont 
reitere !'argument que I' ASE avait indfiment invoque l'immunite devant Jes 
juridictions allemandes du travail. Selon eux, la levee de l'immunite conve
nue, en ve11u de I' article 6 § 2 de I' Accord relatif a l'ESOC (paragraphe 42 
ci-dessus), en faveur du CERS, organisation qui a precede I' ASE, valait 
pour I' ASE. 

53. Pour le Gouvemement, cette these est injustifiee, eu egard a la diffe
rence marquee entre l'immunite consacree par !'article XV et le transfert 
des droits et obligations enonce a I' article XIX de la Convention de I' ASE 
(paragraphes 33, 35 a 38 ci-dessus). 

54. La Cour rappelle qu'elle n' a pas pour tache de se substituer aux juri
dictions internes. C' est au premier chef aux autorites nationales, notamment 
aux cours et tribunaux, qu'il incombe d'interpreter la legislation inteme 
(voir, entre autres, l'arret Perez de Rada Cavanilles c. Espagne du 
28 octobre 1998, Recueil 1998-VIII, p. 3255, § 43). II en va de meme 
lorsque le droit inteme renvoie a des dispositions du droit international 
general OU d'accords internationaux. Le role de la Course limite a verifier la 
compatibilite avec la Convention des effets de pareille interpretation. 

55. Les juridictions allemandes du travail ont juge irrecevable !'action 
engagee par Jes requerants en vertu de la Joi allemande sur le pret de main
d' ceuvre, l'ASE, la defenderesse, ayant invoque l'immunite de juridiction 
conformement a I' article XV § 2 de la Convention de I' ASE et a I' article IV 
§ 1 de son annexe I. Selon !'article 20 § 2 de la Joi allemande sur 
!'organisation judiciaire, certaines personnes jouissent de l'immunite de 
juridiction en vertu des regles du droit international general, ou en applica
tion d'accords internationaux ou d'autres dispositions legales (paragraphe 
30 ci-dessus). 

56. En l'espece, les juridictions allemandes du travail ont conclu a 
l'irrecevabilite de !'action des requerants, considerant que Jes conditions 
posees par la disposition precitee etaient remplies. Dans son jugement, 
confirme par le tribunal regional du travail de Francfort-sur-le-Main, le 
tribunal du travail de Darrnstadt a estime que I' ASE jouissait de l 'immunite 
de juridiction en vertu de la Convention de I' ASE et de son annexe I. Pour 
ces juridictions, I' ASE avait ete instituee en tant qu' organisation intematio
nale nouvelle et independante et n'etait done pas liee par !'article 6 § 2 de 
1' Accord relatif a l'ESOC (paragraphes 17 a 19 ci-dessus). Selon la Cour 
federale du travail, cette disposition ne pouvait en tout cas s 'app!iquer a la 
situation des requerants puisqu'ils n'avaient pas ete employes par I' ASE 
mais avaient travaille pour celle-ci en vertu d'un contrat de travail conclu 
avec un tiers (paragraphes 21 a 25 ci-dessus). 

57. La Cour observe que I' ASE a ete creee a partir du CERS et du 
CECLES comme une organisation nouvelle et unique (paragraphe 12 ci
dessus ). Selon son instrument constitutif, I' ASE jouit de I' immunite de 
juridiction et d'execution, sauf dans la mesure, notamment, oi't son Conseil 
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y renonce expressement dans un cas particulier (paragraphes 33 et 36 a 38 
ci-dessus). Eu egard aux dispositions exhaustives de !'annexe I a la Con
vention de I' ASE et au libelle de !'article 6 § 2 de I' Accord relatif a l'ESOC 
(paragraphe 42 ci-dessus), Jes motifs invoques par Jes juridictions alle
mandes du travail pour reconnaitre l'immunite de juridiction de I' ASE en 
vertu de I' article XV de la Convention de I' ASE et son annexe I ne sauraient 
etre qualifies d' arbitraires. 

58. Certes, Jes requerants ont eu la possibilite de plaider la question de 
l'immunite successivement devant trois juridictions allemandes. Cependant, 
la Cour doit maintenant examiner si ce degre d'acces limite a une question 
preliminaire suffisait pour assurer aux requerants le « droit a un tribunal », 
eu cgard au principc de la preeminence du droit dans une societe democra
tique (arret Golder precite, pp. 16-18, §§ 34-35). 

59. La Cour rappelle que le droit d'acces aux tribunaux, reconnu par 
!'article 6 § I, n'est pas absolu : ii se prete a des limitations implicitement 
admises car ii commande de par sa nature meme une reglementation par 
l'Etat. Les Etats contractants jouissent en la matiere d'une certaine marge 
d' appreciation. Il appartient pourtant a la Cour de statuer en demi er ressort 
sur le respect des exigences de la Convention ; elle doit se convaincre que Jes 
limitations mises en ceuvre ne restreignent pas l'acces offert a l'individu 
d'une maniere ou a un point tels que le droit s'en trouve atteint dans sa subs
tance meme. En outre, pareille limitation ne se concilie avec !'article 6 § 1 
que si elle tend a un but legitime et s'il existe un rapport raisonnable de pro
portionnalite entre Jes moyens employes et le but vise (voir l'arret Osman 
precite, p. 3169, § 147, et le rappel des principes pertinents dans l'arret Fayed 
c. Royaume-Uni du 21septembre1994, serie A n° 294-B, pp. 49-50, § 65). 

60. Les requerants soutiennent que le droit d' acces aux tribunaux ne 
consistait pas seulement a engager une procedure judiciaire. Selon eux, ii 
voulait aussi que les tribunaux examinassent le bien-fonde de leurs griefs. 
Les interesses considerent q ue Jes juridictions allemandes n' ont pas tenu 
compte de la primaute des droits de l'homme sur des regles d'immunite 
decoulant d'accords internationaux. Ils concluent que le bon fonctionnement 
de l'ASE n'appelait pas, dans leur cas particulier, le recours a l'immunite 
devant Jes juridictions allemandes. 

61. Pour le Gouvernement et la Commission, le but de l'immunite en 
droit international est de proteger Jes organisations intemationales contre Jes 
ingerences de tel gouvemement ou de tel autre. Ils y voient un but legitime 
autorisant des restrictions a I' article 6. Selon le Gouvemement, Jes taches 
incombant aux organisations internationales revetent une importance parti
culiere a une epoque de mondialisation des defis techniques et economiques ; 
leur fonctionnement exige qu'elles se dotent de dispositions internes uni
formes, notamment d'un reglement interieur approprie, et qu'elles ne soient 
pas contraintes de s, adapter a des principes et regles nationaux qui different 
entre eux. 
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62. Dans ses observations ecrites (paragraphe 7 ci-dessus), le Comite des 
representants du personnel des organisations coordonnees estime que Jes 
dispositions statutaires relatives a l'immunite doivent s'interpreter de ma
niere que Jes droits fondamentaux garantis par !'article 6 § 1 de la Conven
tion soient respectes. 

63. A l'instar de la Commission, la Cour observe que l'octroi de pri
vileges et immunites aux organisations intemationales est un moyen indis
pensable au bon fonctionnement de celles-ci, sans ingerence unilaterale de 
tel ou tel gouvernement. 

Le fait pour Jes Etats d'accorder generalement l'immunite de juridiction 
aux organisations internationales en vertu des instruments constitutifs de 
celles-ci ou d'accords additionnels constitue une pratique de longue date, 
destinee a assurer le bon fonctionnement de ces organisations. L'importance 
de cette pratiq ue se trouve renforcee par la tendance a I' elargissement et a 
!'intensification de la cooperation intemationale qui se manifeste dans tous 
Jes domaines de la societe contemporaine. 

Dans ces conditions, la Cour estime que la regle de l'immunite de juri
diction, que Jes tribunaux allemands ont appliquee a I' ASE, poursuit un but 
legitime. 

64. Quant a la question de la proportionnalite, la Cour doit apprecier la 
limitation litigieuse apportee a !'article 6 a la lumiere des circonstances 
particulieres de I' espece. 

65. Pour le Gouvemement, la limitation est proportionnee au but pour
suivi, qui est de permettre aux organisations intemationales d'executer 
efficacement leurs fonctions. S' agissant de I' ASE, ii considere que le 
regime precis de protection juridique mis en place par la Convention de 
l'ASE pour Jes litiges avec le personnel et par !'annexe I pour d'autres 
differends repond aux normes de la Convention. A son sens, !'article 6 § I 
exige l'acces a un organe juridictionnel, mais pas necessairement a un 
tribunal national. Si Jes requerants souhaitaient faire valoir des droits contrac
tuels, Jes annees qu'ils avaient passees au service de I' ASE et leur integra
tion aux activites de cette organisation, ils avaient en particulier la faculte de 
saisir la Commission de recours de celle-ci. Selon le Gouvernement, 
d'autres possibilites encore s'offraient a eux, par exemple celle de demander 
reparation a la societe etrangere qui Jes avait mis a la disposition de I' ASE. 

66. La Commission se rallie pour l'essentiel au point de vue du Gouver
nement selon lequel, pour les litiges de droit prive impliquant I' ASE, ii est 
possible d'obtenir un contr6le juridictionnel ou equivalent, mais au moyen 
de procedures adaptees aux particularites d'une organisation intemationale 
et, des !ors, differentes des recours disponibles en droit inteme. 

67. De I' a vis de la Cour, lorsque des Etats creent des organisations in
temationales pour cooperer dans certains domaines d'activite ou pour ren
forcer leur cooperation, et qu'ils transferent des competences a ces organi
sations et leur accordent des immunites, la protection des droits fonda-
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mentaux peut s'en trouver affectee. Toutefois, il serait contraire au but et a 
l'objet de la Convention que les Etats contractants soient ainsi exoneres de 
toute responsabilite au regard de la Convention dans le domaine d'activite 
conceme. 11 y a lieu de rappeler que la Convention a pour but de proteger 
des droits non pas theoriques ou illusoires, mais concrets et effectifs. La 
remarque vaut en particulier pour le droit d' acces aux tribunaux, vu la place 
eminente que le droit a un proces equitable occupe dans une societe 
democratique (voir, comme exemple recent, l'arret Ait-Mouhoub c. France 
du 28 octobre 1998, Recueil 1998-VIII, p. 3227, § 52, citant l'arret Airey 
c. Irlande du 9 octobre 1979, serie A n° 32, pp. 12-13, § 24). 

68. Pour determiner si l'immunite de l'ASE devant les juridictions alle
mandes est admissible au regard de la Convention, il importe, selon la Cour, 
d'examiner si les requerants disposaient d'autres voies raisonnables pour 
proteger efficacement leurs droits garantis par la Convention. 

69. La Convention de I' ASE et son annexe I prevoient expressement di
vers modes de reglement des litiges de droit prive, qu'il s'agisse de diffe
rends touchant son personnel ou d' autres litiges (paragraphes 31 a 40 ci
dessus). 

Les requerants ayant fait valoir I' existence d'une relation de travail avec 
I' ASE, ils auraient pu et du saisir la Commission de recours de 
I' organisation. Conformement a I' article 33 § 1 du Statut du personnel de 
l 'ASE, la Commission de recours, « independante de I' Agence », « connait 
des litiges relatifs a toute decision explicite OU implicite prise par I' Agence 
et l'opposant a un membre du personnel» (paragraphe 40 ci-dessus). 

Quant a la notion de « membre du personnel », ii appartenait a la Com
mission de recours de I' ASE, en vertu de I' article 33 § 6 du Statut du per
sonnel, de se prononcer sur la question de sa juridiction et, dans ce contexte, 
de decider si la notion de « membre du personnel» s'appliquait en subs
tance aux requerants. 

70. Par ailleurs, Jes travailleurs temporaires ont en principe la faculte de 
demander reparation aux societes qui les ont employes et qui les ont mis a la 
disposition de tiers. Ils peuvent intenter une action en dommages-interets 
contre ces societes en invoquant les dispositions generales du droit du tra
vail ou, plus particulierement, la Joi allemande sur le pret de main-d'cruvre. 
Pareille action permet de preciser la nature des relations de travail. Le fait 
que toute action invoquant la loi sur le pret de main-d' cruvre presuppose la 
bonne foi (paragraphe 29 ci-dessus) ne la prive pas, de maniere generale, de 
chances raisonnables de succes. 

71. La presente affaire se caracterise par la circonstance que Jes reque
rants, apres avoir assure des prestations de services dans Jes locaux de 
l'ESOC a Darmstadt pendant une longue periode, en vertu de contrats avec 
des societes etrangeres, ont revendique le statut d' agents permanents de 
I' ASE en invoquant la legislation speciale susmentionnee reglementant le 
marche du travail allemand. 
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72. Comme la Commission, la Cour conclut que, compte tenu du but 
legitime des immunites des organisations intemationales (paragraphe 63 ci
dessus ), le critere de proportionnalite ne saurait s' appliquer de fa<; on a 
contraindre une telle organisation a se defendre devant les tribunaux na
tionaux au sujet de conditions de travail enoncees par le droit inteme du 
travail. Interpreter I' article 6 § 1 de la Convention et ses garanties d' acces a 
un tribunal comme exigeant forcement que l' on applique la legislation 
nationale en la matiere entraverait, de l'avis de la Cour, le bon fonctionne
ment des organisations intemationales et irait a I' encontre de la tendance 
actuelle a I' elargissement et a !'intensification de la cooperation intematio
nale. 

73. Compte tenu de !'ensemble des circonstances, la Cour estime que les 
tribunaux allemands n'ont pas excede leur marge d'appreciation en enteri
nant, par le jeu de I' article 20 § 2 de la loi sur I' organisation judiciaire, 
I' immunite de juridiction de I' ASE. Eu egard en particulier aux autres voies 
de droit qui s 'offraient aux requerants, on ne saurait dire que Jes restrictions 
de ]' acces aux juridictions allemandes pour regler le differend des interesses 
avec I' ASE aient porte atteinte a la substance meme de leur « droit a un 
tribunal» OU qu'elles aient ete disproportionnees SOUS !'angle de 
!'article 6 § I de la Convention. 

74. Partant, ii n' y a pas eu violation de cette disposition. 

PAR CES MOTIFS, LACOUR, A L'UNANIMITE, 

Dit qu'il n'y a pas eu violation de !'article 6 § 1 de la Convention. 

Fait en fran<;ais et en anglais, puis prononce en audience publique au 
Palais des Droits de !'Homme, a Strasbourg, le 18 fevrier 1999. 

Paul MAHONEY 

Greffier adjoint 

Luzius WILDHABER 

President 
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(forrnu le dans le rapport de la Cornmission2 du 2 decembre 1997) 

[La Commiss ion siegeait dans Ja compos ition suivante : 

M . S . T REC HSEL, president, 
M mes G .H . TH UNE, 

J. LLDD Y, 

MM . E. B USUITIL, 
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C. L. R OZAK IS, 
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J.-C. GEUS , 
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l. CABRAL B ARRETO, 

B . CONFORTI, 

N. B RATZA, 

l. B EK.ES, 

J. M UC HA, 

D . SvAsv, 
G. R ESS , 

A . P EREN IC, 

C . BIRSAN, 

P . LORE ZEN, 

K. H ERNDL, 

E. B IEU (IN AS, 

E . A. ALKEMA, 

M . VILA AM IG6, 
Mme M . HIO, 

MM . R . N ICOLINI, 

A. ARABADHEV, 

et M . M . DE SALV IA, secrt!taire. ] 

I . Traduction ; texte anglais original. 
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2. L' avis se refere a des paragraphes anterieurs du rapport de Ja Commiss ion, dont le texte 
integral peu t etre obtenu au greffe de Ja Cour. 
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A. Grief declare recevable 

45. La Commission a declare recevable le grief des requerants selon 
lequel ils n'ont pas ete entendus equitablement par un tribunal sur la 
question de !'existence d'une relation contractuelle entre eux-memes et 
l' Agence spatiale europeenne. 

B. Point en litige 

46. II s'agit done d'examiner s'il y a eu violation de )'article 6 § I de la 
Convention. 

C. Quant a I' article 6 de la Convention 

47. Invoquant !'article 6 § I de la Convention, Jes requerants se 
plaignent de n'avoir pas eu acces a un tribunal pouvant se prononcer sur 
leur differend avec I' Agence spatiale europeenne concemant leurs 
pretentions au regard de la Joi allemande sur le pret de main-d'reuvre. 

48. L'article 6 § I, en ses dispositions pertinentes, est ainsi libelle: 

« Toute personne a droit a ce que sa cause soit entendue ( ... ) par un tribunal 
independant et impartial, etabli par la Joi, qui decidera ( ... ) des contestations sur ses 
droits et obligations de caractere civil( ... )» 

a) Applicabilite de I'article 6 § I 

i. Sur /'existence d'1me contestation sur un droit 

49. Pour que !'article 6 § I, sous sa rubrique « civile », trouve a 
s'appliquer, ii faut qu'il y ait « contestation » («dispute» dans le texte 
anglais) sur un « droit » que l'on peut pretendre, au moins de maniere 
defendable, reconnu en droit inteme. II doit s'agir d'une contestation reelle 
et serieuse ; elle peut concemer aussi bien !'existence meme d'un droit que 
son etendue ou ses modalites d'exercice ; enfin, I' issue de la procedure doit 
etre directement determinante pour un tel droit (Cour eur. DH, arret Neigel 
c. France du 17 mars 1997, Recueil des arrets et decisions 1997-11, p. 409, 
§ 38). 

50. La Commission constate que les requerants ont engage devant un 
tribunal allemand du travail une procedure contre I' Agence spatiale 
europeenne ( « ASE » ), une organisation internationale dont le siege se 
trouve a Paris et qui gere le Centre europeen d' operations spatiales a 
Darmstadt. 

51. Dans une affaire anterieure, la Commission a considere un grief 
relatif au defaut d'acces a un tribunal pouvant se prononcer sur un differend 
avec le Tribunal arbitral irano-americain (La Haye) comme etant 
incompatible avec Jes dispositions de la Convention. Dans ce contexte, elle 
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a estime que, du fait de l'immunite de juridiction dont jouissait le tribunal a 
I' egard des tribunaux neerlandais en vertu d'un accord sur Jes privileges et 
immunites, Jes decisions administratives du tribunal n'engageaient pas la 
responsabilite des Pays-Bas au regard de la Convention. La Commission a 
note qu'il etait Conforme au droit international que Jes Etats conferent 
immunites et privileges aux organismes intemationaux situes sur Ieur 
territoire, et qu'une telle limitation de souverainete nationale visant a 
faciliter l'activite d'un organisme international ne soulevait pas de probleme 
au regard de la Convention (requete n° 12516/86, decision du 12 decembre 
1988, Decisions et rapports (DR) 58, p. 119). 

52. En l'espece, Jes requerants ont demancte aux juridictions allemandes 
du travail de declarer qu'il existait entre eux et I' ASE un contrat de travail, 
conformement a la loi allemande sur le pret de main-d'a!uvre, en ce qu'ils 
avaient ete mis pendant des annees a la disposition de I' Agence en 
Allemagne pour des prestations de service. Le litige en question ne portait 
pas sur une decision prise par un organisme international dans I' exercice de 
ses pouvoirs et done insusceptible d' engager la responsabilite de 
I' Allemagne, mais concernait un droit qui avait une base en droit du travail 
allemand. 

53. La Commission estime en outre que l'immunite de juridiction, dont 
jouissent Jes membres de missions diplomatiques ou consulaires d'Etats 
etrangers dans I' exercice de Ieurs fonctions publiques OU Jes organisations 
intemationales telles que I' ASE, n' exclut pas I' existence de droits materiels 
en droit interne et ne saurait etre consideree comme ctelimitant la substance 
meme d 'un tel droit. 

54. Quoi qu'il en soit, la Commission constate a cet egard que le fa.it 
qu'un Etat puisse, par exemple, sans reserve ou sans contr6le des organes de 
la Convention, soustraire a la competence des tribunaux toute une serie 
d' actions civiles ou exonerer de toute responsabilite civile de larges groupes 
ou categories de personnes ne se concilierait pas avec la preeminence du 
droit dans une societe democratique ni avec le principe fondamental qui 
sous-tend !'article 6 § I - Jes revendications civiles doivent pouvoir etre 
portees devant un juge (Cour eur. DH, arret Fayed c. Royaume-Uni du 
21 septembre 1994, sene A n° 294-B, pp. 49-50, § 65 ; voir egalement arret 
Powell et Rayner c. Royaume-Uni du 21 fevrier 1990, serie A n° 172, p. 16, 
§ 36 ; requete n° 9310/89, decision du 16 juillet 1986, DR 47, p. 5 ; requete 
n° 12816/87, decision du 18 janvier 1989. DR 59, p. 186). 

55. Pour la Commission, Jes dispositions sur l'immunite de juridiction, 
notamment des organisations intemationales, empechent de soulever et de 
faire reconnaltre devant Jes tribunaux allemands des pretentions relatives a 
des droits materiels qui existent en tant que tels en droit allemand contre Jes 
personnes jouissant de l'immunite, a moins que celles-ci n'y renoncent. Des 
lors, ii s' agit simplement d'un obstacle procedural empechant Jes 
possibilites de saisir un tribunal de plaintes potentielles. 
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56. La procedure engagee par Jes requerants devant Jes juridictions du 
travail avait done trait a une contestation sur un droit materiel reconnu en 
droit allemand. 

ii. Sur le caractere civil du droit en question 

57. La Commission rappelle que l'article 6 § I s'applique lorsque 
I' action a un objet « patrimonial » et se fonde sur une atteinte alleguee a des 
droits eux aussi patrimoniaux (Cour eur. DH, arret Editions Periscope 
c. France du 26 mars 1992, serie A n° 234-B, p. 66, § 40) ou Iorsque )'issue 
de la procedure est « determinante pour des droits et obligations de caractere 
prive » (Cour eur. DH, arret H. c. France du 24 octobre 1989, serie A 
n° 162-A, p. 20, § 4 7). 

58. Les litiges relatifs aux rapports de droit prive entre employeur et 
travailleur revetent de maniere generale un « caractere civil» au sens de 
)'article 6 § I (Cour eur. DH, arret Obermeier c. Autriche du 28 juin 1990, 
serie A n° 179, p. 21, § 67). 

59. Certes, la Convention ne reconnai't pas un droit d'acces a la fonction 
publique, et Jes contestations concemant le recrutement, la carriere et la 
cessation d'activite des fonctionnaires sortent, en regle generale, du champ 
d'application de l'article 6 § I (Cour eur. DH, arrets Glasenapp et Kosiek 
c. Allemagne du 28 aout 1986, serie A n° 104, p. 26, § 49, et n° 105, p. 20, 
§ 35 ; arret Francesco Lombardo c. Italie du 26 novembre 1992, serie A 
n° 249-B, p. 26, § 17 ; arret Fusco c. Italie du 2 septembre 1997, Recueil 
1997-V, p. 1732, §§ 20-21). 

60. Toutefois, bien que la fonction publique internationale presente des 
caracteristiques similaires de droit public, la presente affaire ne porte pas sur 
le recrutement et l'emploi d'individus par I' ASE en vertu de son statut du 
personnel. Les requerants ont plutot revendique un droit a l'emploi au 
regard de la Joi allemande sur le pret de main-d'reuvre. De ce point de vue, 
I' ASE peut etre comparee a toute autre personne privee a laquelle un 
travailleur a rendu des services sur I' ordre d'un autre employeur prive, au 
sens de la Joi allemande sur le pret de main-d'reuvre. 

61. Dans ces conditions, la Commission estime que l'action des 
requerants devant Jes juridictions allemandes du travail portait sur leurs 
droits de caractere ci vii au sens de I' article 6 § I. En verite, le 
gouvernement defendeur ne conteste pas I' applicabilite de cette dis
position en I' espece. 

b) Sur )'observation de l'article 6 § 1 

62. L'article 6 § I garantit a chacun le droit a ce qu'un tribunal 
connaisse de toute contestation relative a ses droits et obligations de 
caractere civil (Cour eur. DH, arret Golder c. Royaume-Uni du 21 fevrier 
1975, serie A n° 18, p. 18, § 36 ; arret Ashingdane c. Royaume-Uni du 
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28 mai 1985, serie A n° 93, pp. 24-25, § 57 ; arret Fayed, op. cit. ; arret 
Bell et c. France du 4 decembre 1995, serie A n° 333-B, p. 41, § 31 ). 

63. Pour Jes requerants, il est inadmissible, au regard de !'article 6, que 
dans un litige avec une organisation intemationale, l'acces a un tribunal soit 
entierement exclu par les regles sur l'immunite de juridiction. 

64. Le Gouvemement fait valoir que le principe de l'immunite de 
juridiction des organisations intemationales constitue une limitation 
inherente a l' article 6 § 1 . 

65. Dans la jurisprudence de la Cour (voir, en demier lieu, arret Bellet, 
foe. cit.), la portee du principe du droit d'acces a un tribunal a ete precisee 
dans Jes termes suivants : 

«a) Le droit d'acces aux tribunaux, garanti par !'article 6 § l, n'est pas absolu: il 
se prete a des limitations implicitement admises car ii « appelle de par sa nature 
meme une reglementation par l'Etat, reglementation qui peut varier dans le temps et 
dans l'espace en fonction des besoins et des ressources de la communaute et des 
individus ». 

b) En elaborant pareille reglementation, les Etats contractants jouissent d'une 
certaine marge d' appreciation. II appartient pourtant a la Cour de statuer en demi er 
ressort sur le respect des exigences de la Convention ; elle doit se convaincre que les 
limitations appliquees ne restreignent pas l'acces ouvert a l'individu d'une maniere ou 
a un point tels que le droit s'en trouve atteint dans sa substance meme. 

c) En outre, pareille limitation ne se concilie avec !'article 6 § I que si elle tend a 
un but legitime et s'il existe un rapport raisonnable de proportionnalite entre les 
moyens employes et le but vise. » 

66. En l'espece, Jes requerants ont eu acces aux juridictions allemandes 
du travail et a Ja Cour constitutionnelle federale, mais seulement pour se 
voir opposer une fin de non-recevoir en raison de l'immunite de juridiction 
de !'organisation defenderesse. Des !ors, ils n'ont pas obtenu de decision sur 
le fond de leurs pretentions. 

67. La Commission rappelle que le fait d'avoir pu emprunter les voies 
de recours internes mais seulement pour entendre declarer ses actions 
irrecevables par le jeu de la loi ne satisfait pas toujours aux imperatifs de 
I' article 6 § 1 : encore faut-il que le degre d' acces procure par la legislation 
nationale suffise pour assurer a l'individu le « droit a un tribunal » eu egard 
au principe de la preeminence du droit dans une societe democratique (arret 
Bellet, op. cit., p. 42, § 36). 

68. Le Gouvernement soutient que le droit d'acces aux tribunaux se 
heurte a certaines limitations admissibles qui incluent le principe 
traditionnel et generalement reconnu de l'immunite diplomatique et de 
l'immunite des organisations internationales. A cet egard, il explique qu'a 
l'instar de l'immunite de l'Etat, l'immunite accordee aux organisations 
internationales procede du principe de l'egalite souveraine de tous les Etats. 
Une organisation internationale ne peut fonctionner de fa<.;on satisfaisante 
que si son independance est garantie. Les activites de ces organisations sont 
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si etroitement liees a leurs competences souveraines que meme les actes 
d'ordre prive ne sauraient echapper entierement a l'immunite. 

69. La Commission constate que Jes articles 18 a 20 de la Joi allemande 
d'organisation judiciaire conrerent l'immunite de juridiction aux missions 
diplomatiques et consulaires, ainsi qu'a d'autres personnes en vertu des 
regles generales du droit international, par exemple aux Etats etrangers, 
dans le cadre de l'exercice de la puissance publique ou en application 
d'accords intemationaux OU d'autres dispositions legales. Conformement a 
!'article IV§ 1 a) de !'annexe I de la «Convention de l'ASE» de 1975, 
I' Agence beneficie de I'immunite de juridiction et d'execution sauf dans la 
mesure ou, par decision du Conseil, elle y renonce expressement dans un 
cas particulier ; le Conseil a le devoir de lever cette immunite dans tous Jes 
cas ou son maintien est susceptible d'entraver !'action de la justice et ou elle 
peut etre Ievee sans porter atteinte aux interets de I' Agence. 

70. Quant a la raison d'etre des immunites intemationales, la 
Commission fait observer que l'octroi de privileges et immunites aux 
organisations intemationales est un moyen indispensable pour Jes proteger 
contre des ingerences unilaterales de gouvemements particuliers. Les 
instruments constitutifs des organisations intergouvemementales definissent 
minutieusement leurs processus de prise de decision et, notamment, le type 
et le degre d'influence de chaque gouvernement a l'egard de I' organisation. 
II est done juge inadmissible que des gouvemements particuliers puissent, 
par Je biais de Jeurs organes executifs, JegisJatifs OU judiciaires, exiger d'une 
organisation intergouvemementale, en adressant des directives a 
]'organisation elie-meme OU a ]'un de ses agents, qu'elle prenne certaines 
mesures. 

71. La Commission estime que le procede consistant a octroyer des 
immunites intemationales aux organisations intemationales a pour finalite 
de contribuer a leur bon fonctionnement. La limitation contestee de la 
capacite d'entamer une procedure judiciaire contre I' ASE derive done de 
dispositions qui poursuivent des buts legitimes. 

72. II reste a determiner si, en l'occurrence, ii existait un rapport 
raisonnable de proportionnalite entre les moyens employes et Jes objectifs 
legitimes poursuivis par la limitation contestee. 

73. La Commission estime que les Etats peuvent transferer des 
competences a des organisations intemationales (requete n° 13258/87' 
decision du 9 fevrier 1990, DR 64, p. 138), et leur accorder l'immunite de 
juridiction, en particulier pour l'exercice des competences qui doivent etre 
considerees comme publiques et non commerciales (dans le meme sens que 
cette immunite est reconnue aux Etats etrangers par le jeu de la distinction 
entre acta Jure imperii et acta Jure gestionis ; voir requete n° 24236/94, 
decision du 4 decembre I 995, DR 84-B, p. 84, avec d'autres references),« a 
condition que, dans cette organisation, Jes droits fondamentaux re<;oivent 
une protection equivalente » (requete n° 13258/87, loc. cit.). II s'agit d'une 
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particularite du principe general selon lequel « si un Etat assume des 
obligations contractuelles et conclut par la suite un autre accord 
international qui ne Jui permet plus de s'acquitter des obligations qu'il a 
assumees par le premier traite, ii encourt une responsabilite pour toute 
atteinte portee de ce fait aux obligations qu'il assumait en vertu du traite 
anterieur » (requete n° 235/56, decision du 10 juin 1958, Annuaire 2, 
pp. 257, 301 ; requete n° 1325 8/87, op. cit., p. 152). 

74. A la lumiere de ce qui precede, I' entrave juridique a la possibilite de 
porter un litige devant Jes tribunaux allemands, c' est-a-dire l'immunite de 
l' ASE vis-a-vis des juridictions allemandes, n' est acceptable au regard de la 
Convention que s'il existe une protectionjuridique equivalente. A cet egard, 
la Commission rappelle que I' objet et le but de la Convention, en tant 
qu'instrument de protection des etres humains, appellent a comprendre et 
appliquer ses dispositions d'une maniere qui en rendent Jes exigences 
concretes et effectives (Cour eur. OH, arret Airey c. Irlande du 9 octobre 
1979, serie A n° 32, p. 12, § 24). 

75. Les requerants soutiennent n'avoir dispose d'aucune autre voie 
legale pour faire valoir Jes droits que leur reconnait la legislation allemande 
du travail. En particulier, le fait d'intenter une action en reparation contre la 
societe COP, la societe qui louait leurs services a I' ASE, ne leur aurait pas 
perrnis d'obtenir !'assurance qu'ils continueraient de travailler pour 
I' Agence. Cet argument est conteste par le Gouvemement. 

76. La Commission estime qu'il convient d' examiner Jes problemes 
poses par I' application en I' espece des regles sur I' immunite de juridiction a 
la lumiere des dispositions generales prises en vue d'un reglement 
satisfaisant des differends de droit prive impliquant I' ASE. Comme il a ete 
mentionne ci-dessus (paragraphe 70), cette immunite a simplement pour 
objet d'eviter qu'une organisation intemationale puisse etre attraite de force 
devant Jes juridictions nationales. 

77. La Commission constate qu'en application du regime juridique 
etabli par !'annexe I a la «Convention de I' ASE », l' Agence a recours a 
divers moyens pour regler les litiges avec des parties privees. Ainsi Jes 
membres de son personnel ou les experts peuvent saisir une commission 
de recours au sujet de leurs conditions de service. Le recours a !'arbitrage 
est prevu pour des litiges concernant des contrats ecrits, autres que ceux 
qui sont conclus conformement au statut du personnel. En outre, tout Etat 
membre peut saisir le Tribunal d'arbitrage international de tout differend 
relatif, notamment, a un dommage cause par l 'Agence OU impliquant toute 
autre responsabilite non contractuelle de celle-ci. Dans sa decision du 
10 novembre 1993, la Cour federale du travail a mentionne la possibilite 
pour les requerants de demander au gouvernement allemand de porter leur 
affaire devant le Tribunal d' arbitrage international. En outre, I' article IV 
de ladite annexe I fait obligation au Conseil de l' ASE de lever l'immunite 
dans tous Jes cas ou son maintien est susceptible d' entraver I' action de la 
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l' Agence. 

78. Eu egard a ce qui precede, la Commission conclut que dans Jes 
litiges de droit prive impliquant I' ASE, ii est possible d' obtenir un controle 
judiciaire OU equivalent, bien que ce soit au moyen de procedures adaptees 
aux particularites d'une organisation intemationale et des !ors differentes 
des recours disponibles en droit inteme. 

79. Certes, les procedures prevues par le regime juridique de I' ASE 
n' ont pas foumi aux requerants la possibilite de faire valoir devant un 
tribunal qu'un contrat de travail etait repute avoir ete conclu, au regard de la 
loi, entre eux et l' ASE, conformement a la Joi allemande sur le pret de main
d' reuvre. Ils n'ont done pas beneficie au sein de I'Agence d'une protection 
juridique pouvant etre consideree comme equivalente a la juridiction des 
tribunaux allemands du travail. De meme, la possibilite invoquee par le 
Gouvemement, a savoir I'ouverture d'une procedure administrative contre 
le gouvernement allemand en vue d'obtenir I'ouverture d'une instance 
devant le Tribunal d' arbitrage international, n'aurait pas permis aux 
requerants d'obtenir directement reparation, ainsi qu'ils le demandaient. 

80. Toutefois, la situation des requerants decoulait directement de la 
nature particuliere de leur demande tendant a faire reconnaitre I' existence 
d'un contrat de travail avec I' ASE en vertu de la Joi allemande sur le pret de 
main-d'reuvre, c'est-a-dire une Joi speciale adoptee pour le marche du 
travail allemand. Un litige de ce type eluderait et pourrait compromettre Jes 
politiques d'emploi suivies par les organisations intemationales en 
application de leur propre statut du personnel. Considerant que Jes 
immunites internationales generalement accordees aux organisations inter
nationales, en particulier par Jes Etats parties a la Convention, ont pour but 
de proteger ces organisations d'ingerences unilaterales de gouvemements 
individue]s par Je biais de ]eurs organes executifs, Jegis]atifs OU judiciaires 
(paragraphe 70 ci-dessus), la Commission ne saurait appliquer le critere de 
proportionnalite d'une fa;;on qui reviendrait a contraindre une organisation 
intemationale a etre partie a un litige inteme sur une question d'emploi regie 
par le droit national. 

81. II faut prendre en compte un element supplementaire. Les requerants 
avaient la possibilite, comme I' a souligne le Gouvemement, d' engager une 
action en Allemagne, conformement aux dispositions pcrtincntes de la Joi 
allemande sur le pret de main-d'reuvre, contre la societe COP, le partenaire 
irlandais dans la chaine des relations contractuelles en vertu desquelles Jes 
interesses ont ete mis a la disposition de I' ASE. Pareille action, bien que ne 
s'etendant pas a leurs revendications en matiere d'emploi, aurait pu leur 
perrnettre d' obtenir reparation pour la perte financiere subie du fait de leur 
situation juridique, conformement a la loi sur le pret de main-d' reuvre. 

82. Eu egard a ces considerations, la Commission estime que Jes 
autorites nationales, en accordant I'immunite de juridiction a l' ASE, n'ont 
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pas excede leur marge d'appreciation pour limiter l'acces des requerants aux 
tribunaux en vertu de !'article 6 § I, que l'on considere l'etat du droit positif 
ou les effets de son application en l'espece. Nonobstant la situation 
particuliere des requerants, on peut estimer qu'il existait un rapport 
raisonnable de proportionnalite entre les regles sur l'immunite intemationale 
et les buts legitimes poursuivis. 

83 . Des lors, la Commission estime que la limitation de la capacite 
des requerants d 'entamer une procedure judiciaire contre l ' ASE ne s'ana
lyse pas en un deni injustifie de leur « droit a un tribunal » protege par 
I' article 6 § I. 

Conclusion 

84. La Commission conclut, par dix-sept voix contre quinze, qu ' il n'y a 
pas eu, en l'espece, violation de I' article 6 § 1 de la Convention. 

M. DE SALVIA 

Secretaire de la Commission 
S. TRECHSEL 

President de la Commission 
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Tout en souscrivant pleinement a la conclusion de la Commission selon 
laquelle ii n'y a pas eu violation de I' article 6 § 1 de la Convention ainsi 
qu'au raisonnement qui I'amene a ce constat (paragraphes 76 a 83 du 
rapport), je tiens a approfondir certaines questions juridiques qui se posent 
en I' espece. 

]. Situation juridique au regard du droit international 

En regle generale, Jes organisations gouvernementales internationales, en 
particulier celles qui revetent un caractere universe!, jouissent d'immunites 
sur le territoire de Ieurs Etats membres. Ces immunites sont enoncees dans 
I' instrument constitutif des organisations respectives ou dans des con
ventions speciales qui s'imposenl aux Etats membres. L'immunite accordee 
aux organisations internationales est generalement reconnue et devrait 
meme etre garantie en vertu de la coutume internationale (Seidl
Hohenveldern, Volkerrecht, 8c edition, 1994, note marginale n° 1498). Sur 
ce dernier point, Dominice affirme egalement, du moins pour ce qui 
concerne Jes organismes des Nations unies, qu'il existe une regle 
coutumiere de droit international en matiere d'immunite vis-a-vis de toute 
juridiction nationale (Dominice, « L'immunite de juridiction et 
d' execution des organisations internationales », Recueil des Cours, 
tome 187, p. 220). 

Comme la Commission I'a tres justement precise, ii est juge inadmissible 
que des gouvernements particuliers puissent, par le biais de leurs organes 
executifs, legislatifs ou judiciaires, exiger d'une organisation inter
gouvernementale, en adressant des directives a J' organisation elle-meme OU 

a I'un de ses agents, qu'elle prenne certaines mesures (R. Bindschedler, 
«International Organizations, General Aspects », et P. Szasz, « Inter
national Organizations, Privileges and Immunities », in : R. Bernhardt (sous 
la direction de) Encyclopaedia of Public International Law, vol. II, 1992, 
pp. 1289, 1325 et suiv.). 

Seule une telle regle de droit international peut assurer l'independance 
d'une organisation internationale, en la protegeant d'ingerences unilaterales 
de gouvernements particuliers. 

Dans le cas de J'ASE, le traite constitutif, c'est-a-dire la Convention 
portant creation d'une Agence spatiale europeenne (30 mai 1975), prevoit 
l'immunite de juridiction et d'execution (nationale) de !'organisation 
(article XV combine avec !'annexe I a la Convention). Ces dispositions 
s'imposent a tous Jes Etats membres de !'organisation, et done egalement 
a I' Allemagne. 
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Le droit allemand semble pour I' essentiel s 'integrer dans ce cadre 
juridique international. La loi d' organisation judiciaire, en ses dispositions 
regissant l'immunite de juridiction des personnes relevant de la protection 
du droit international, enonce en son article 20 que d'autres personnes (que 
les membres de missions diplomatiques et consulaires ou les representants 
d'Etats presents en Allemagne a !'invitation du gouvernement allemand) 
jouissent de l'immunite de juridiction en vertu des regles generales du droit 
international ou en application d'accords internationaux ou d'autres 
dispositions legales. C'est precisement le cas de I' ASE. 

En consequence, comme I' ASE en tant que personne morale ne releve 
pas de la juridiction de I' Allemagne, les differends juridiques entre des 
personnes privees et I' ASE n' en relevent pas non plus. On peut 
legitimement se poser la question de savoir si la Convention europeenne des 
Droits de !'Homme s'applique en fait ace type de litiges, pour lesquels Jes 
tribunaux nationaux n'ont pas competence en vertu du droit international. 
Ainsi, quant aux differends de droit prive avec I' ASE, les parties pourraient 
ne pas relever de la juridiction de l' Allemagne au sens de l' article 1 de la 
Convention, car le droit international denie a l 'Allemagne toute juridiction 
en la matiere. 

Cette situation peut etre consideree comme analogue a celle OU les 
tribunaux d'un Etat, en raison de I' absence totale de tout lien avec le 
territoire sur lequel s'exerce leur juridiction, doivent refuser de trancher un 
litige parce qu'ils sont legalement incompetents. En fait, c'est l'Etat qui n'a 
pas juridiction. 

Cela etant, les organisations internationales - le rapport le precise au 
paragraphe 44 - prennent des dispositions en vue du reglement juridique des 
differends de droit prive en dehors du cadre juridictionnel national. C' est ce 
qu'a fait I' ASE, et la Commission a done estime que, par principe, ii existait 
une protection juridique equivalente concernant les actions de droit prive 
engagees contre I' ASE. 

3. Jurisprudence anterieure de la Commission 

11 peut etre utile, a titre d' exemple, de rappeler ici la decision de la 
Commission dans une affaire analogue, Spaans c. Pays-Bas (requete 
n° 12516/86, decision du 12 decembre 1988, DR 58, p. 123), qui portait 
precisement sur les aspects susmentionnes. 

Dans cette affaire, qui concernait l'immunite du Tribunal arbitral irano
americain, cree par un traite international, le gouvernement defendeur a 
souligne que « la regle selon laquelle le Tribunal jouit, en sa qualite 
d'organe etabli en vertu du droit international, d'un certain nombre 
d'immunites et de privileges ( ... ) decoule, en general, des principes de droit 
international generalement acceptes » (italique ajoute), et la Cour supreme 
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neerlandaise a souscrit a ce point de vue en confirmant qu' « une 
organisation internationale n' est en principe pas soumise a la juridiction des 
tribunaux de l'Etat ( ... ) pour Jes conflits lies directement a l'exercice des 
taches de I' organisation ». En outre, la Commission a rejete la requete 
comme etant incompatible ratione personae en notant : « ii est conforme au 
droit international que Jes Etats conrerent immunites et privileges aux 
organismes internationaux ( ... ). La Commission n'estime pas qu'une telle 
limitation de souverainete nationale visant a faciliter l'activite d'un 
organisme international souleve un prob!eme au regard de la Convention. » 

4. Consequences pour les requerants 

Rappelons qu'il n'y a jamais eu de relations contractuelles entre Jes 
requerants eux-memes et I' ASE. Les interesses etaient employes par des 
societes privees (SPM, CDP, T, T.I.) et, a un certain moment, deux des 
requerants ont meme cree leur propre societe en vue de passer des contrats 
avec ces societes quant aux services qu'ils rendraient. Lorsque leurs 
veritables employeurs Jes ont informes, au terme de leurs contrats, que 
ceux-ci ne seraient pas renouveles apres leur expiration (paragraphe 19 du 
rapport) - ils ont decide de faire valoir des droits contre I' ASE. Cela n' a ete 
rendu possible que par !'existence, en droit allemand, d'une disposition 
particuliere et specifique relative a la mise a disposition d' employes (Joi sur 
le pret de main-d'ceuvre). Cette Joi enonce que le contrat entre l'employeur 
initial et l'utilisateur, ainsi qu'entre l'employeur initial et le travailleur 
temporaire est nul en !'absence d'autorisation d'une administration 
allemande (Office federal de l'emploi). Quant a l'octroi de l'autorisation 
pour de tels contrats, il faut laisser de cote la question de savoir dans quelle 
mesure I' ASE - une organisation internationale et sujet du droit 
international - pouvait en fait etre soumise a un tel regime pour les contrats 
de prestations de service, necessaires a !'execution de ses taches, qu'elle 
concluait. Cette question n'a pas ete et n'a pas pu etre tranchee par les 
tribunaux allemands pour la simple raison que I' ASE, comrne ii a ete 
explique, ne releve pas de la juridiction de I' Allemagne. Bien que les 
requerants eux-memes ne contestent pas que leurs pretendues relations de 
travail avec l' ASE etaient « fictives » (c'est-a-dire constituaient une 
«fiction » en droit allemand), ils semblent avoir considere I' Agence conune 
la cible la plus facile et l'ont poursuivie tout en n' ayant a vrai dire jamais eu 
aucune relation juridique avec I' organisation. 

Toutefois, rien n'empeche les requerants de faire valoir leurs droits en 
justice contre leurs employeurs respectifs, la societe CDP (basee en Irlande), 
la societe T (basee en France) ou la societe T.I. (basee en ltalie). Ils ne l'ont 
pas fait, principalement car - comme ils l'ont eux-memes affirme - une 
action en justice contre leur employeur ne leur aurait pas perrnis d' obtenir 
!'assurance qu'ils continueraient de travailler pour l' ASE. Manifestement, 
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ils voulaient contraindre l 'ASE a maintenir une relation de travail a laquelle 
leurs propres employeurs avaient mis fin. 

La presente affaire illustre parfaitement la necessite pour Jes 
organisations internationales de se proteger en invoquant leur immunite en 
vertu du droit international contre des abus et d' eventuelles ingerences 
unilaterales. La Commission le reconnait en affirmant que la situation des 
requerants « decouJait directement de la nature particuliere de leur demande 
tendant a faire reconnaitre I' existence d' un contrat de travail avec l' ASE en 
vertu de la Joi allemande sur le pret de main-d'ceuvre, c'est-a-dire une Joi 
speciale adoptee pour le marche du travail allemand. Un litige de ce type 
eluderait et pourrait compromettre les politiques d'emploi suivies par Jes 
organisations internationales en application de leur propre statut du 
personnel » (paragraphe 80 du rapport). 

5. Conclusion 

a) L' immunite de I' ASE se fonde sur Jes regJes du droit international qui 
s' imposent a l' Allemagne. 

b) Les tribunaux allemands n' ont done aucune competence concernant 
les litiges de droit prive touchant l' ASE (a moins d'une levee d'immunite). 
Pour de tels litiges, I' ASE est tenue, en vertu de son traite constitutif, de 
prendre des dispositions en vue d'un reglement satisfaisant. 

c) Les requerants pouvaient a tout moment engager une action contre 
leurs veritables employeurs (et non contre leur employeur « fictif » ). 

d) On ne saurait affirmer qu'en «accordant» l'immunite de juridiction a 
l' ASE, Jes autorites nationales ont excede Ieur marge d' appreciation pour 
limiter l'acces des requerants aux tribunaux en vertu de !'article 6 de la 
Convention. En tant qu'Etat membre de I' ASE, I' Allemagne ne lui a pas 
« accorde » l'immunite, mais elle est liee par le traite constitutif de I' ASE. 
Elle n'aurait sinon pas pu devenir membre de cette organisation. 
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OPINION DISSIDENTE DE M. RESS, 
A LAQUELLE M. BUSUTTIL, M. GOZUBUYUK, 

M. WEITZEL, M. SOYER, M. ROZAKIS, M. LOUCAIDES, 
M. NOWICKI, M. CABRAL BARRETO, M. CONFORTI, 

M. BEKES, M. MUCHA, M. PERENIC, M. ALKEMA 
ET M. NICOLINI DECLARENT SE RALLIER 

(Traduction) 

1. Cette affaire souleve la question importante de !'application du systeme 
de protection des droits de l'homme instaure par la Convention europeenne 
des Droits de !'Homme ( « CEDH ») aux organisations intemationales. Elle 
pose en particulier la question de savoir dans quelle mesure Jes Etats parties a 
la CEDH peuvent, par des traites conclus ulteneurement, accorder l'immunite 
de juridiction aux organisations intemationales. 

A mon grand regret, je ne puis suivre le raisonnement de la majorite 
selon lequel, en l'espece, la marge d'appreciation pour limiter l'acces des 
requerants a un tribunal n'a pas ete outrepassee. Bien au contraire. Les 
requerants n'ont pas pu acceder a une juridiction du travail en Allemagne 
pouvant statuer sur le fond des revendications qu'ils presentent en vertu 
de la Joi allemande sur le pret de main-d'reuvre (Arbeitnehmeriiber
lassungsgesetz). A supposer que les Etats puissent creer des organisations 
intemationales ayant une competence et une juridiction specifiques, les 
Etats ne peuvent se soustraire, en invoquant ces traites, aux responsabilites 
qui leur incombent au regard de la CEDH, qui a instaure un ordre juri
dique europeen objectif. Ils doivent du moins s'assurer que « dans 
[l]' organisation, Jes droits fondamentaux rec;;oivent une protection equi
valente » (requete n° 13258/87, X c. Allemagne, decision du 9 fevrier 1990, 
DR 64, p. 138). Les immunites des organisations intemationales creees par 
des traites ulterieurs ne sauraient etre considerees comme un type 
d'exception generale implicite au champ d'application de la CEDH. La 
Convention ne prevoit en soi pour Jes organisations de droit public 
international aucune exception generale a ses normes, auxquelles, dans la 
mesure oil elles revetent un caractere suppletif, Jes parties aux traites 
peuvent deroger. Par ailleurs, nous ne sommes pas appeles ici a nous 
prononcer SUr la regle de J'immunite de l'Etat OU de J'immunite 
diplomatique ou consulaire, ou d'autres formes d'immunites personnelles, 
mais seulement sur les immunites des organisations intemationales 
instituees apres I' entree en vigueur de la CEDH. Si des Etats parties a la 
CEDH deviennent membres d'une telle organisation intemationale, ils 
doivent s'assurer que ses actes et autres formes de relations juridiques ne 
sont pas contraires a la CEDH, du moins vis-a-vis des individus relevant de 
la juridiction de ces Etats. 
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2. Contrairement a l'avis de la majorite, j'estime que l'ASE n'a pas 
fourni une protection satisfaisant a la condition de !'article 6 § 1. En vertu 
du regime juridique etabli par !'annexe I de la « Convention de I' ASE », 
I' Agence, outre la possibilite de renoncer a son immunite, a recours a divers 
moyens pour regler des litiges avec des parties privees. Ainsi, les membres 
de son personnel ou les experts peuvent saisir une commission de recours au 
sujet de leurs conditions de service. Le recours a !'arbitrage est prevu pour 
les litiges concernant des contrats ecrits, autres que ceux qui sont conclus 
conformement au statut du personnel. En outre, tout Etat membre peut saisir 
le Tribunal d'arbitrage international de tout differend relatif, notamment, a 
un dommage cause par I' Agence ou impliquant toute autre responsabilite 
non contractuelle de celle-ci. Ainsi, pour divers differends de droit prive 
impliquant I' ASE, il est possible d' obtenir un controle judiciaire. Toutefois, 
les requerants, qui revendiquaient un droit a l'emploi en vertu du droit du 
travail allemand, ne pouvaient se prevaloir de ces recours. Des lors, leurs 
interets n'ont pas fait l'objet, au sein de l'ASE, d'une protection juridique 
pouvant etre consideree comme equivalente a la juridiction des tribunaux du 
travail allemands ou du mains a un controle judiciaire minimum de leur 
affaire. 

Quant aux autres recours, je constate que la Cour federale du travail a 
souligne la possibilite pour les requerants de demander a l'Etat allemand de 
porter leur affaire devant le Tribunal d'arbitrage international. En outre, le 
Gouvernement a evoque la possibilite d'engager une action administrative 
contre le gouvernement allemand tendant a obtenir l'ouverture d'une telle 
procedure. Neanmoins, une instance devant le Tribunal d'arbitrage 
international, a laquelle les requerants ne seraient pas parties et qui ne 
porterait pas directement sur leur revendication en vertu de la loi allemande 
sur le pret de main-d'ceuvre, ne saurait etre consideree comme un recours 
effectif aux fins de !'article 6 § I. 

Les requerants avaient egalement la possibilite, invoquee par le 
Gouvernement, d'engager une autre procedure, en application des 
dispositions pertinentes de la loi allemande sur le pret de main-d' ceuvre, 
contre la societe CDP, le partenaire irlandais dans la chaine des relations 
contractuelles en vertu desquelles les requerants ont ete mis a la disposition 
de I' ASE. En faisant valoir que leur contrat avec la societe privee etait nu! et 
non avenu au regard de la loi sur le pret de main-d'ceuvre, ils auraient pu 
demander reparation pour le dommage qu'ils avaient subi pour s'etre fondes 
sur la validite de leur contrat. Toutefois, une telle action contre une societe 
sise a I' etranger ne parait pas etre une solution pratique aux problemes des 
requerants. Surtout, ils ne pouvaient pas, dans une telle procedure, etablir le 
droit qu'ils faisaient valoir, a savoir !'existence d'un contrat de travail avec 
l'ASE en tant qu'employeur utilisateur de la main-d'ceuvre. Des !ors, cette 
procedure ne saurait etre consideree comme suppleant a I' exigence d' acces 
a un tribunal. 
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L'essence de la garantie d'acces a un tribunal ne saurait etre, en 
particulier dans le domaine du droit du travail, de renvoyer l'individu a la 
possibiJite d' engager une procedure judiciaire a J' etranger OU de demander 
reparation lorsqu'il cherche a obtenir un jugement sur un contrat de travail 
ou une relation contractuelle. Si !'on devait considerer qu'il s'agit de 
I' essence du droit d' acces a un tribunal, cela equivaudrait a « un droit 
d'acces a un tribunal dans un autre Etat contractant et sur une autre 
pretention juridique ». A mon sens, ii s'agit d'une interpretation erronee de 
I' article 6 § I. 

Je suis conscient que la situation des requerants resulte directement du 
caractere particulier de leur demande tendant a faire reconnaitre I' existence 
d'un contrat de travail avec I' ASE en vertu de la Joi allemande sur le pret de 
main-d'ceuvre, c'est-a-dire une legislation speciale adoptee pour le marche 
du travail allemand. Cependant, la question de savoir si et dans quelle 
mesure une legislation inteme de ce type peut etre opposee a une 
organisation intemationale, qui d'ordinaire adopte son propre statut du 
personnel, ne saurait etre resolue en soustrayant cette matiere au contr61e 
judiciaire. A cet egard, ii faut garder a !'esprit, comme ii est precise au 
paragraphe 70 du rapport, que l'immunite de juridiction accordee aux 
organisations intemationales a simplement pour objet d'eviter qu'elles 
puissent etres attraites de force devant Jes juridictions nationales. 

A la lumiere de ce qui precede, on ne saurait affirmer qu'il existait un 
rappmt raisonnabJe de proportionnalite entre Jes effets des regJes Sur 
l'immunite accordee a I' ASE quant a l'interet des requerants a obtenir une 
decision d'un tribunal sur leurs revendications au titre de la Joi allemande 
sur le pret de main-d'ceuvre, et le but legitime poursuivi. Par consequent, en 
accordant l'immunite de juridiction a I' ASE, les autorites nationales ont 
excede leur marge d'appreciation pour limiter l'acces des requerants a un 
tribunal en vertu de !'article 6 § I. 

Les juridictions allemandes du travail auraient egalement pu interpreter 
les dispositions pertinentes de la Convention de I' ASE de fac,;on a les 
concilier avec Jes exigences de !'article 6. En particulier, on aurait pu et du 
tenir dfiment compte de la tendance du droit public international a 
restreindre l'immunite de J'Etat en matiere de conflits du travail. Rien ne 
justifie une application plus large s'agissant des immunites des 
organisations intemationales. 

Des !ors, j'estime que Ja limitation de la possibilite des requerants 
d'engager une procedure contre I' ASE a constitue un deni injustifie de leur 
« droit a un tribunal» protege par !'article 6 § I. 
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The applicant, a soldier, was arrested after failing to return from leave. He was 
placed under close arrest and detained until his court martial, his habeas corpus 
application to the High Court having been rejected. Under the Army Act 1955 and 
applicable rules and regulations, following his arrest an accused was to be brought 
before his commanding officer, who took the initial decision on his pre-trial 
detention (Rule 4 of the Rules of Procedure (Army) 1972). The commanding 
officer participated in, and ensured, the constant review of the necessity and form 
of such detention. That officer was also responsible for investigating the charge, 
including the compilation of the abstract of evidence, and he could dismiss, stay or 
deal with the charge summarily or take steps to have the accused tried by court 
martial. The convening officer was responsible for convening the court martial, 
whose president and members he could appoint. He also appointed the prosecuting 
officer and usually acted as the confirming officer, without whose confirmation the 
findings of a court martial were not effective. At the applicant's court martial the 
assistant prosecuting officer was the unit adjutant. The applicant was convicted on 
three charges of absence without leave and one charge of desertion and sentenced 
to eight months' imprisonment and dismissal from the army. His subsequent 
petition and applications for leave to appeal were refused. 

Held 
(I) Article 5 § 3: This provision clearly applied - the applicant had been arrested 
on reasonable suspicion of an "offence" and his close arrest amounted to detention. 
It was found by the Court, the factual point having been disputed, that the 
commanding officer had seen the applicant and ordered his initial pre-trial 

I. This summary by the Registry does not bind the Court. 
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detention pursuant to Rule 4 of the 1972 Rules. In view of his powers and duties, 
the commanding officer was also found to play a central role in the subsequent 
prosecution, and although the unit adjutant often carried out certain of these 
functions, he clearly did so on behalf of the commanding officer, to whom he was 
directly subordinate in rank; in this case, the adjutant had acted as assistant 
prosecuting officer. The applicant's misgivings about his commanding officer's 
impartiality when deciding on pre-trial detention thus had to be regarded 
as objectively justified. Furthermore, the commanding officer's concurrent 
responsibility for discipline and order in his command provided an additional 
reason for an accused reasonably to doubt that officer's impartiality when deciding 
on pre-trial detention. 
Conclusion: violation (unanimously). 
(2) Article 5 § 4: The habeas corpus proceedings - The applicant had failed to 
apply for legal aid from the civilian legal aid scheme and had, in any event, been 
represented during the major part of his detention, including for the habeas corpus 
proceedings, by two lawyers. He had thus failed to demonstrate that he did not 
have available guarantees appropriate to the kind of deprivation of liberty in 
question. 
Conclusion: no violation (unanimously). 
(3) Article 5 § 5: Given the finding of a violation of Article 5 § 3 and the 
Government's acknowledgment that the applicant did not have an enforceable right 
to compensation in that respect, there had also been a violation of this provision. 
Conclusion: violation (unanimously). 
(4) Article 13 with Article 5 § 4: In view of the finding of no violation of Art
icle 5 § 4, the Court held unanimously that it was not necessary to enquire 
whether the less strict requirements of Article 13 of the Convention had been 
complied with. 
(5) Article 6 §§ 1 and 3: The Court had found in its Findlay judgment that a 
general court martial convened pursuant to the Army Act 1955 did not meet the 
requirements of independence and impartiality, in view in particular of the 
central part played in the prosecution by the convening officer, who was closely 
linked to the prosecuting authorities and superior in rank to the members of the 
court martial. The Court had also reached a similar conclusion in its Coyne 
judgment with regard to a district court martial under the Air Force Act 1955. 
There was no reason to distinguish the present case as regards the part played 
by the convening officer and the Court concluded that the court martial was 
not "independent or impartial" within the meaning of Article 6 § I. Accordingly, 
it was not necessary to consider the remaining complaints made under Article 6 
§§ 1 and 3. 
Conclusion: violation (unanimously). 
Article 41: The Court found that the evidence did not support the view that the 
applicant would not have been detained prior to his court martial had there been no 
breach of Article 5 § 3 and considered that it was impossible to speculate as to the 
outcome of the court-martial proceedings had the violation of Article 6 § 1 not 
occurred. It consequently found that the judgment in itself constituted sufficient 
just satisfaction for any non-pecuniary damage. It found no basis for accepting the 
applicant's claim for punitive damages, but awarded costs and expenses on an 
equitable basis. 
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In the case of Hood v. the United Kingdom, 
The European Court of Human Rights, sitting, in accordance with 

Article 27 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention"), as amended by Proto
col No. 11 1

, and the relevant provisions of the Rules of Court2
, as a Grand 

Chamber composed of the following judges: 
Mr L. WILDHABER, President, 
Mrs E. PALM, 
Mr L. FERRARI BRA VO, 
Mr P. KORIS 
Mr J.-P. COSTA, 
Mr W. FUHRMANN, 
Mr K. JUNGWIERT, 
Mr M. FISCHBACH, 
Mr B. ZUPANCIC, 
Mrs N. VAJIC, 
Mr J. HEDIGAN, 
Mrs W. THOMASSEN, 
Mrs M. TSATSA-NIKOLOVSKA, 
Mr T. PANTiRU, 
Mr E. LEVITS 
Mr K. TRAJA, 
Sir John FREELAND, ad hoe judge, 

and also of Mr P.J. MAHONEY, Deputy Registrar, 
Having deliberated in private on 9 December 1998 and 4 February 1999, 
Delivers the following judgment, which was adopted on the last

mentioned date: 

PROCEDURE 

1. The case was referred to the Court, as established under former 
Article 19 of the Convention3

, by the Government of the United Kingdom 
of Great Britain and Northern Ireland ("the Government") on 14 August 
1998, within the three-month period laid down by former Articles 32 § 1 
and 47 of the Convention. It originated in an application (no. 27267/95) 
against the United Kingdom lodged with the European Commission of 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on I November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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Human Rights ("the Commission") under former Article 25 by a British 
national, Mr David Hood, on 18 April 1995. 

The Government's application referred to former Articles 44 and 48 and 
to the declaration whereby the United Kingdom recognised the compulsory 
jurisdiction of the Court (former Article 46). Although the Government 
reserved its position as to whether they would contest the Commission's 
opinion as to a violation of Article 5 §§ 3 and 5, the express object of the 
reference was to obtain a decision as to the amount of just satisfaction, if 
any, which should be awarded to the applicant under Article 41 of the 
Convention. 

2. In response to the enquiry made in accordance with Rule 33 § 3 (d) of 
former Rules of Court A1

, the applicant stated that he wished to take part in 
the proceedings and designated the lawyer who would represent him 
(former Rule 30). 

3. As President of the Chamber which had originally been constituted 
(former Article 43 of the Convention and former Rule 21) in order to deal, 
in particular, with procedural matters that might arise before the entry into 
force of Protocol No. I 1, Mr Thor Vilhjalmsson, the Vice-President of the 
Court at the time, acting through the Registrar, consulted the Agent of the 
Government and the applicant's lawyer on the organisation of the written 
procedure. Pursuant to the order made in consequence, the Registrar 
received both the Government's and the applicant's memorials on 
17 November 1998. 

4. After the entry into force of Protocol No. 11 on 1 November 1998 and 
in accordance with the provisions of Article 5 § 5 thereof, the case was 
referred to the Grand Chamber of the Court. The Grand Chamber included 
ex officio Sir Nicolas Bratza, the judge elected in respect of the United 
Kingdom (Article 27 § 2 of the Convention and Rule 24 § 4 of the Rules of 
Court), Mr L. Wildhaber, the President of the Court, Mrs E. Palm, Vice
President of the Court, and Mr J.-P. Costa and Mr M. Fischbach, Vice
Presidents of Sections (Article 27 § 3 of the Convention and Rule 24 §§ 3 
and 5 (a)). The other members appointed to complete the Grand Chamber 
were Mr L. Ferrari Bravo, Mr P. Kiiris, Mr W. Fuhrmann, Mr K. Jungwiert, 
Mr B. Zupancic, Mrs N. Vajic, Mr J. Hedigan, Mrs W. Thomassen, 
Mrs M. Tsatsa-Nikolovska, Mr T. Panµru, Mr E. Levits and Mr K. Traja 
(Rule 24 § 3 and Rule 100 § 4). Subsequently Sir Nicolas Bratza, who had 
taken part in the Commission's examination of the case, withdrew from 
sitting in the Grand Chamber (Rule 28). The Government accordingly 
appointed Sir John Freeland to sit as an ad hoe judge (Article 27 § 2 of the 
Convention and Rule 29 § 1 ). 

1. Note by the Registry. Rules of Court A applied to all cases referred to the Court before 
the entry into force of Protocol No. 9 (1 October l 994) and from then until 31 October 
1998 only to cases concerning States not bound by that Protocol. 
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5. The President decided that it was not necessary to invite the 
Commission to delegate one of its members to take part in the proceedings 
before the Grand Chamber (Rule 99). 

6. In accordance with the President's decision, a hearing in this case and 
in the case of Cable and Others v. the United Kingdom took place in public 
in the Human Rights Building, Strasbourg, on 9 December 1998. 

There appeared before the Court: 

(a) for the Government 
Mr C. WHOMERSLEY, Foreign and Commonwealth Office, 
Mr P. HAVERS QC, 

(b) for the applicant 
Mr J. MACKENZIE, Solicitor, 
Ms K. DUIGAN, 

The Court heard addresses by Mr Mackenzie and Mr Havers. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

Agent, 
Counsel; 

Counsel, 
Adviser. 

7. The applicant, David Hood, is a British national born in 1970. He 
resides in the United Kingdom. At the relevant time, he was a soldier with 
the regular forces of the British army. 

8. Prior to the events in question, the applicant went absent without 
leave from his unit in Germany three times. Prior to his third absence, he 
had been remanded for trial by court martial on an assault charge (later 
abandoned), he remained absent for almost two and a half years and he gave 
himself up to the civilian police in December 1993. 

A. The relevant detention and court martial of the applicant 

9. On 11 May 1994 the applicant did not return after two weeks' leave 
(his fourth absence without leave). On 27 November 1994 he was arrested 
at his home by the civilian police and on 28 November 1994 he was taken 
by army escort to Brompton Barracks. Before the Court, the parties disputed 
whether the applicant was then brought before his commanding officer on 
29 November 1994 pursuant to Rule 4 of the Rules of Procedure (Army) 
1972 (see paragraph 29 below). 
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10. The applicant remained in close arrest until his court martial. He was 
detained in a cell in a guardroom under the supervision of a guard apart 
from certain occasions when he was taken to hospital for psychiatric care. 

11. In or about December 1994 the applicant was informed that he 
would have to appear before the unit adjutant after Christmas. He retained a 
solicitor prior to Christmas, who advised him until 17 January 1995. On 
4 January 1995 the applicant appeared before the unit adjutant and was 
given the abstract of evidence. He was told that he should read the abstract 
and check that it was accurate. The applicant was cautioned pursuant to 
Rule 10 of the Rules of Procedure (Army) 1972 (see paragraph 32 below). 

12. Acting on his original solicitor's advice, the applicant prepared his 
own statement and obtained a statement from his girlfriend, which 
statements were completed on 4 and 19 January 1995 respectively. The 
applicant submitted both statements to the adjutant on 20 January 1995, 
which statements were then attached to the abstract of evidence. The 
applicant was then remanded for trial by court martial by his commanding 
officer and he applied for legal aid from the military authorities. The charge 
sheet, dated 25 January 1995 and signed by his commanding officer and on 
behalf of the convening officer, recorded two charges of absence without 
leave and two of desertion contrary to the Army Act 1955. 

13. Although the applicant instructed his present solicitor in early 
February, the latter did not commence work for the applicant until legal aid 
was granted by the Ministry of Defence by letter dated 14 February 1995. 

14. By notice dated 17 March 1995 a district court martial was convened 
to try the applicant on the charges. The court martial took place on 
3 and 4 April 1995. The assistant prosecuting officer was the unit adjutant. 
The applicant, who was legally represented, pleaded not guilty. 

15. During the court-martial hearing, the applicant's solicitor challenged 
(under section 78 of the Police and Criminal Evidence Act 1984) the 
admission into evidence of the statements of the applicant and his girlfriend. 
The judge advocate (having heard evidence from the unit adjutant and the 
applicant's representative) found that Rule 10 of the Rules of Procedure 
(Army) 1972 had been followed. Given the applicant's legal representation 
at the relevant time and the procedures followed, the judge advocate could 
not see "how a fairer situation could have arisen" and, accordingly, he 
rejected the applicant's challenge. The judge advocate also clarified during 
the court martial that "we can take it as an agreed fact that the adjutant or 
the assistant adjutant will either be the prosecuting or assistant prosecuting 
officer in any court martial". The applicant was convicted on the two 
charges of absence without leave and on one of the charges of desertion, and 
the remaining charge of desertion was reduced to one of "absent without 
leave". He was sentenced to be imprisoned for eight months and to be 
dismissed from the service, the sentence expressly taking account of the 
period of close arrest immediately preceding the court martial. 
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I 6. After confirmation and promulgation of the conv1ct1on and 
sentence, the applicant petitioned the Army. By letter dated I 3 July 1995 
the applicant was informed that his petition to the Army Board had been 
rejected. His leave application to the single judge of the Courts-Martial 
Appeal Court was rejected on 13 September I 995 and his further appeal 
to the full Courts-Martial Appeal Court was also refused on 18 March 
1996. 

B. The habeas corpus proceedings 

17. The seventy-second day of the applicant's detention fell on or 
around 7 February 1995. Accordingly, and pursuant to Rule 6 of the Rules 
of Procedure (Army) 1972 and paragraph 6.045(c) of the Queen's 
Regulations (see paragraphs 31 and 38 below), a direction from the 
convening officer was completed on 3 February 1995 attaching an 
authorisation from the Commander in Chief, the latter of whom directed the 
applicant's continued detention "'to prevent him absconding" before trial 
("the delay report"). 

18. Having requested a copy of the delay report and informed the 
authorities of his intention to apply for a writ of habeas corpus, the 
applicant's solicitor issued those proceedings on 17 February 1995 
challenging mainly the regularity of the delay report. That report was 
received by the applicant's solicitor on 20 February 1995, following which 
further submissions were made to the High Court. 

19. On 21 February I 995 the High Court rejected the application. The 
court found, inter alia, that the delay report had been properly completed in 
a timely fashion. It noted that the expressed reason for the applicant's 
continued detention was to prevent his absconding and found that "perfectly 
understandable" given the charges against him. 

II. RELEVANT DOMESTIC LAW AND PRACTICE 

20. At the relevant time the provisions governing the detention and trial 
of members of the army were contained in the Army Act 1955 ("the 1955 
Act"), in the Rules of Procedure (Army) 1972 ("the 1972 Rules") and in the 
Queen's Regulations for the Army I 975 ("the Queen's Regulations"). 

21. Since the applicant's court martial, the law has been amended by, 
inter alia, the Armed Forces Act 1996 (see the Findlay v. the United 
Kingdom judgment of 25 February 1997, Reports of Judgments and 
Decisions 1997-1, p. 276, §§ 52-57) and by the Investigation and Summary 
Dealing (Army) Regulations 1997 ("the 1997 Regulations"). The provisions 
detailed below are those applicable at the time of the applicant's arrest, 
detention and court martial. 
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A. Arrest 

22. A warrant for the arrest of a person subject to military law and 
considered to have deserted or to be absent without leave may be issued by 
the commanding officer and any such warrant must be addressed to the 
civilian police. A person arrested pursuant to that warrant must be handed 
over as soon as is practicable to the military (section J 90A of the 1955 Act). 

B. Investigation of charges and detention 

23. The relevant rules vary depending on whether the accused is a non
commissioned officer or soldier or, on the other hand, an officer or warrant 
officer. In the former case (described below), the commanding officer's 
powers are generally broader as regards the investigation and pursuit of 
charges against an accused. 

1. The 1955 Act 

24. Desertion and absence without leave constitute offences under the 
1955 Act. The punishment for the offence of desertion is imprisonment for 
an unlimited term (subject to the sentencing power of the court martial in 
question) and that for absence without leave is imprisonment for a 
maximum of two years. 

25. Section 75 of the 1955 Act provides that the allegations against a 
person subject to military law who is under arrest shall be duly investigated 
without unnecessary delay and that as soon as may be, either proceedings 
shall be taken for punishing the offence or he shall be released from arrest. 
In addition, should that detention last longer than eight days without a court 
martial being convened, a report (a "delay report") on the necessity for 
further delay shall be made by the person's commanding officer to the 
prescribed authority in the prescribed manner and a similar report shall be 
made to the same authority and in the same manner every eight days until a 
court martial is assembled or the offence is dealt with summarily or the 
accused is released from detention. 

26. Any allegation that the person subject to military law has committed 
an offence under the 1955 Act must be reported in the form of a charge to 
that person's commanding officer and, before any action is taken, the 
commanding officer must investigate the charge (section 76). 

27. After investigation, a charge (which cannot be dealt with summarily) 
may be dismissed by a commanding officer if he is of the opinion that it 
ought not to be proceeded with. Moreover, if it appears to the commanding 
officer that proceedings in respect of the matters to which the charge relates 
could be, and in the interests of the better administration of justice ought to 
be, taken against the accused otherwise than under the 1955 Act, the 
commanding officer may stay further proceedings (sections 77 and 77 A). 
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28. If the commanding officer has not stayed the charge and if the 
charge is not one which can be dealt with summarily and it has not been 
dismissed or if it is a charge which can be dealt with summarily but the 
commanding officer is of the opinion that it should not be so dealt with, he 
shall take the "prescribed steps" with a view to the charge being tried by 
court martial (section 78(1) and (2)). Dealing summarily with a charge 
includes taking evidence, reducing it to writing, deciding as to the guilt or 
innocence of the accused and rendering sentence (section 78(3)). However, 
where the commanding officer has taken steps to have the charge tried 
by court martial, any higher authority to whom the case is forwarded 
may refer the charge back to the commanding officer to be tried 
summarily if the charge is one that can be dealt with summarily (section 
78(6)) or with a direction to dismiss the charge or to stay all further 
proceedings therein. 

2. The I 972 Rules 

29. Rule 4 of the 1972 Rules provides that when a person is detained by 
a military authority, his commanding officer shall, unless it is impracticable, 
within forty-eight hours of becoming aware that he is so detained have such 
person brought before him, inform him of the charge against him and begin 
to investigate it. If the investigation has not begun within the forty-eight 
hours, the commanding officer must report the case to a higher authority 
together with the reasons for the delay in commencing the investigation 
(Rule 4(2)). 

30. The report to which section 75 of the 1955 Act refers shall be signed 
by the commanding officer of the person detained and shall be sent to the 
person who would be responsible for convening the court martial (Rule 5). 
According to Schedule 1 to the 1972 Rules the report must, inter alia, 
specify whether the accused is in close or open arrest, the reasons for his 
detention, certain details about the progress of the investigations and of the 
preparation for trial together with the reasons for the delay since the last 
report. 

31. The accused shall not be held in arrest for more than seventy-two 
consecutive days without a court martial having been convened unless the 
convening officer directs in writing, citing reasons, that the accused shall 
not be released from detention (Rule 6). 

32. Rule 10(1) provides that an abstract of evidence shall be made by the 
commanding officer or by another officer on the direction of the 
commanding officer. The accused shall not be present while the abstract of 
evidence is being made and it shall consist of a signed statement by, or a 
precis of the evidence of, each witness whose evidence is necessary to prove 
the charge. Once compiled, the accused is given (normally by the officer 
who compiled the abstract) a copy and the accused is cautioned as follows: 
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"This is a copy of the abstract of evidence in your case; you are not obliged to say 
anything with regard to it unless you wish to do so, but you should read it and, when 
you have read it, if you wish to say anything, what you say will be taken down in 
writing and may be given in evidence." (Rule 10(2) of the 1972 Rules) 

33. Statements submitted by the accused (including those of witnesses 
which he wishes to be included in the abstract) shall be attached to the 
abstract of evidence and shall thereafter form part of it (Rule 10( 4) ). The 
pamphlet entitled "Rights of a Soldier" (which is given to accused persons 
and which is available in the cells in the guardroom) describes the purpose 
of the extract of evidence as, inter alia, to "provide a brief for the prosecutor 
at trial" and to inform the accused of the evidence which will be given at 
trial. 

34. The prescribed steps to be taken by a commanding officer for 
sending a case for trial by court martial include, in accordance with Rule 13, 
sending to higher authority a draft charge sheet (signed by the commanding 
officer), the abstract of evidence, a statement of character together with the 
service record of the accused and a recommendation as to how the charge 
should be proceeded with (for example, by district or general court martial). 
It is the convening officer who finally decides on the charges to be retained 
against an accused and he generally does so by countersigning the draft 
charge sheet submitted by the commanding officer. 

3. The Queen's Regulations 

35. Paragraph 6.005 of the Queen's Regulations states that the mere 
allegation that a person subject to military law has committed an offence 
does not, of itself, necessarily warrant placing that person under arrest of 
any description. If the offence is trivial, the offender is to be informed of the 
charge and required to report to the unit orderly room at a specific date and 
time. If arrest is necessary, the category of arrest is to be determined in the 
interests of the service and by the nature of the alleged offence. Generally, a 
person is to be placed under close arrest only when confinement is 
necessary to ensure his safe custody or to maintain discipline. 

36. The circumstances which would warrant placing an accused under 
close arrest include those where the accused is deliberately trying to 
undermine discipline, is likely to injure himself or others or is likely to 
suborn witnesses; where he has not surrendered but has been apprehended 
as an illegal absentee or has habitually absented himself; and where, having 
regard to the nature or prevalence of the alleged offence which is under 
investigation, it is undesirable in the interests of discipline that he should be 
at large or allowed to consort with his comrades (also paragraph 6.005). 

37. Paragraph 6.007 provides that (subject to, inter alia, the general 
principle that the accused is not to be unnecessarily held under arrest) 
commanding officers are responsible for ensuring that in each case the need 
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to keep an accused under arrest, together with the form of that arrest, is kept 
under constant review. As necessary, the form of arrest may be changed or 
the accused released. 

38. Paragraph 6.045(c) provides that the person into whose custody the 
accused is committed is to inform the accused of the rank, name and unit of 
the person by whom he is alleged to have committed the offence and the 
nature of the allegation. Paragraph 6.047 provides that a charge preferred 
against an officer or soldier is to be dealt with at the earliest opportunity. 
Accordingly, it is provided, inter alia, that on the receipt of every delay 
report the convening officer is to satisfy himself (if the accused is in 
detention) as to the necessity of the ongoing detention (subsections (a) and 
(b) ). On receipt of the fourth delay report, or, in any event, after forty days' 
detention, the convening officer is to make a special report to his/her 
superior officer outlining the reasons for the delay, when it is expected the 
accused will be brought to trial and the reasons for the continued detention 
(subsection (c)). If an accused is not brought to trial by the seventy-second 
day, the latter superior officer must, in tum, make a special report to the 
Commander in Chief by that day (subsection (d)). On receipt of such special 
reports, the superior officer and Commander in Chief mentioned are to take 
all practical steps to expedite the trial of the accused (subsection (e)). 

39. Where an accused has been in detention for seventy-two consecutive 
days without a court martial being convened, a direction in accordance with 
Rule 6 of the 1972 Rules not to release the accused can only be given with 
the prior approval of the Commander in Chief. This report is to contain the 
reasons for the delay, when it is expected the accused will be brought to trial 
and the reasons for the continued detention (paragraph 6.047(f)). Delay 
reports are not, as a rule, copied to the accused or his representative. 

C. Habeas corpus 

40. Habeas corpus is a procedure whereby a detained person may make 
an urgent application for release from custody on the basis that his detention 
is unlawful. Jurisdiction is normally exercised by the Divisional Court of 
the Queen's Bench Division of the High Court and habeas corpus is 
available to persons in military custody (R. v. Royal Army Service Corp. 
Colchester, ex parte Elliott [1949] 1 All England Law Reports at p. 373). 

41. The scope of this review will depend on the context of the particular 
case and, where appropriate, the terms of the relevant statute under which 
the power of detention is exercised. However, the court will examine the 
legal validity of an accused's detention and whether there is sufficient 
evidence to detain him, and, if the power to detain depends on the prior 
establishment of an objective fact, the court will decide whether that fact 
exists (Khawaja v. Secretary of State for the Home Department [1984] 
Appeal Cases at p. 74). 
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D. Legal Aid 

42. Legal aid is not available from the military authorities for 
applications to the civilian courts, including applications for writs of habeas 
corpus. However, legal aid from the civilian authorities is available for such 
proceedings. A person will not be granted representation for the purposes of 
any such proceedings unless it is considered that there are reasonable 
grounds for taking, defending or being a party to proceedings (section 15(2) 
of the Legal Aid Act 1988). Such an application for legal aid will only be 
approved after all the questions of fact or law arising in the action, cause or 
matter to which the application relates, and all the circumstances in which 
the application was made, have been considered (Civil Legal Aid (General) 
Regulations 1989). 

43. An application for an emergency legal aid certificate can be made 
pursuant to the Civil Legal Aid (General) Regulations 1989. The 
information furnished must be such as to allow the area director to decide 
the nature of the relevant proceedings, the circumstances in which it is 
required, whether the application is likely to fulfil the conditions under 
which legal aid may be granted and whether it is in the interests of justice 
that the applicant should as a matter of urgency be granted legal aid. 

E. Courts martial 

44. The relevant provisions of the 1955 Act relating to general courts 
martial are set out in the above-mentioned Findlay judgment (at pp. 272-75, 
§§ 32-51 ). These provisions (summarised at paragraph 45 below) apply 
equally to a district court martial with certain relevant differences. A district 
court martial comprises a president and a minimum of two other officers 
and the minimum rank of those members is lower than for a general court 
martial. 

45. Central to the court-martial system under the 19 55 Act was the role 
of the "convening officer". This officer (who had to be of a specified rank 
and in command of a body of the regular forces or of the command within 
which the person to be tried was serving) assumed responsibility for every 
case to be tried by court martial. That officer had the final decision on the 
nature and detail of the charges to be brought and the type of court martial 
required, and was responsible for convening the court martial. 

The convening officer would draw up a convening order, which would 
specify, inter alia, the date, place and time of the trial, the name of the 
president and the details of the other members, all of whom he could 
appoint. Failing the appointment of a judge advocate by the Judge Advocate 
General's Office, the convening officer could appoint one. He also 
appointed, or directed a commanding officer to appoint, the prosecuting 
officer. 
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Prior to the hearing, the convening officer was responsible for sending an 
abstract of the evidence to the prosecuting officer and to the judge advocate, 
and could indicate the passages which might be inadmissible. He procured 
the attendance at trial of all witnesses to be called for the prosecution. When 
charges were withdrawn, the convening officer's consent was normally 
obtained, although it was not necessary in all cases, and a plea to a lesser 
charge could not be accepted from the accused without it. He had also to 
ensure that the accused had a proper opportunity to prepare his defence, 
legal representation if required and the opportunity to contact the defence 
witnesses, and was responsible for ordering the attendance at the hearing of 
all witnesses "reasonably requested" by the defence. 

The convening officer could dissolve the court martial either before or 
during the trial, when required in the interests of the administration of 
justice. In addition, he could comment on the proceedings of a court martial. 
Those remarks would not form part of the record of the proceedings and 
would normally be communicated in a separate minute to the members of 
the court, although in an exceptional case, where a more public instruction 
was required in the interests of discipline, they could be made known in the 
orders of the command. 

The convening officer usually acted as confirming officer also. The 
findings of a court martial were not effective until confirmed by the 
confirming officer, who was empowered to withhold confirmation or 
substitute, postpone or remit in whole or in part any sentence. 

PROCEEDINGS BEFORE THE COMMISSION 

46. Mr Hood applied to the Commission on 18 April 1995. Relying on 
Articles 5 and 13 of the Convention, he submitted that he had not been 
brought promptly before a judge or other officer authorised by law to 
exercise judicial power, that he had had available to him no procedure 
complying with Article 5 § 4 to challenge his continuing detention and that 
he had no enforceable right to compensation or effective domestic remedy 
in those respects. He also contended under Article 6 §§ I and 3 that he had 
been denied a fair and public hearing by an independent and impartial 
tribunal established by law. 

47. On I December 1997 the Commission declared inadmissible the 
applicant's complaints relating to periods of detention prior to 27 November 
1994 and the remainder of the application (no. 27267/95) admissible. In its 
report of 28 May 1998 (former Article 31 of the Convention), it expressed 
the unanimous opinion that there had been a violation of Article 5 §§ 3 
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and 5 but not of Article 5 § 4 and that it was not necessary to consider the 
complaint under Article 13. It was also of the unanimous opinion that there 
had been a violation of Article 6 § l as regards its requirements of fairness, 
independence and impartiality but no violation of this provision as regards 
the public nature of the proceedings and that it was not necessary to 
consider the applicant's remaining complaints under A11icle 6 §§ 1 and 3. 
The full text of the Commission's opinion is reproduced as an annex to this 
judgment. 

FINAL SUBMISSIONS TO THE COURT 

48. The Government did not contest the findings of the Commission as 
to a violation of Article 5 §§ 3 and 5 or of Article 6 § 1. However, as 
regards Article 41 of the Convention (formerly Article 50), they submitted 
that the finding of a violation in itself would afford the applicant sufficient 
reparation. 

49. The applicant invited the Court to hold that his rights pursuant to 
Articles 5, 6 and 13 of the Convention had been violated and to award him 
compensation for non-pecuniary damage and for legal costs and expenses 
under Article 41 of the Convention. 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 5 § 3 OF THE CONVENTION 

50. The applicant maintained that his pre-trial detention did not comply 
with Article 5 § 3, which, in so far as relevant, reads as follows: 

"Everyone arrested or detained in accordance with the provisions of paragraph I (c) 
of this Article shall be brought promptly before a judge or other officer authorised by 
law to exercise judicial power ... " 

A. Applicability of Article 5 § 3 

51. The paities did not contest the applicability of Article 5 § 3 and the 
Court finds that it clearly does apply. Given the nature of the relevant 
charges and the penalty imposed, the applicant was arrested on reasonable 
suspicion of having committed an "offence" within the meaning of Article 5 



HOOD v. THE UNITED KINGDOM JUDGMENT 483 

§ 1 (c) (see, for example, the De Jong, Baljet and Van den Brink v. the 
Netherlands judgment of 22 May 1984, Series A no. 77, pp. 21-22, 
§§ 42-44 ). Moreover, the applicant's close arrest amounted to detention in 
view of his confinement to a cell in the unit guardroom under the 
supervision of a guard (see the Engel and Others v. the Netherlands 
judgment of 8 June 1976, Series A no. 22, p. 26, § 63). 

B. Compliance with Article 5 § 3 

52. The applicant contended before the Court that he was not brought 
before his commanding officer on 29 November 1994 pursuant to Rule 4 of 
the 1972 Rules (see paragraph 29 above), submitting that he had no 
recollection of any such hearing and that there was no entry for that date in 
his diary or any written record of any such hearing. In the alternative, he 
argued that, even if there had been such a hearing pursuant to Rule 4 of the 
1972 Rules, his commanding officer could not be considered to be impartial 
because of that officer's additional role in the prosecution of cases and his 
responsibility for discipline and order in his command. The applicant also 
referred in this context to the commanding officer's lack of legal 
qualifications. 

53. Finally, the applicant asserted that the Rule 4 procedure was 
deficient for other reasons, including the lack of any written record and the 
absence of any provision for the accused to be informed of the reasons for 
his proposed pre-trial detention or for the accused to make submissions 
against such detention. 

54. The Commission found in its report that the applicant had not 
disputed that he was brought before his commanding officer on 
29 November 1994 pursuant to Rule 4 of the 1972 Rules. However, since it 
was satisfied that the commanding officer's impartiality was capable of 
appearing open to doubt because of that officer's other powers and duties to 
which the applicant adverted, it concluded that there had been a violation of 
Article 5 § 3. In view of this conclusion, the Commission did not find it 
necessary to examine the applicant's remaining complaints under Article 5 
§ 3. 

55. The Government maintained that the applicant's Rule 4 hearing did 
take place on 29 November 1994 and pointed out at the hearing before the 
Court that the applicant had not disputed that fact before the Commission or 
raised the point in his habeas corpus application to the High Court. They 
accepted the Commission's conclusion of a violation of Article 5 § 3 and 
they took the view that it was not necessary to consider separately the 
applicant's additional complaints under this Article. 

56. With regard to the factual dispute between the parties as to whether 
the applicant was brought before his commanding officer on 29 November 
1994 in accordance with Rule 4 of the 1972 Rules, the Court finds the 
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submissions of the Government persuasive. The applicant could have raised 
the matter before the Commission after its decision on the admissibility of 
his application but he did not do so. In addition, any failure to fulfil the 
requirements of Rule 4 of the 1972 Rules would fall within the scope of 
habeas corpus proceedings. The applicant did not plead any such omission 
in the habeas corpus proceedings which he instituted in relation to another 
alleged non-compliance with domestic law and for which proceedings he 
was advised by the same legal representative as appeared before this Court 
(see paragraph 18 above). In such circumstances, the Court shall examine 
the complaint under Article 5 § 3 on the basis that the applicant was brought 
before his commanding officer on 29 November 1994 pursuant to Rule 4 of 
the 1972 Rules. 

57. As to the applicant's substantive complaint about the commanding 
officer's impartiality in the context of the Rule 4 hearing, according to the 
case-law of the Convention bodies, if it appears at the time the decision on 
pre-trial detention is taken that the "officer authorised by law to exercise 
judicial power" is liable to intervene in the subsequent proceedings as a 
representative of the prosecuting authority, then he could not be regarded as 
independent of the parties at that preliminary stage as it is possible for him 
to become one of the parties at a later stage (see the Huber v. Switzerland 
judgment of 23 October 1990, Series A no. 188, p. 18, §§ 42-43, and the 
Brincat v. Italy judgment of 26 November 1992, Series A no. 249-A, 
pp. 11-12, §§ 20-21). 

The Court has noted the powers and duties of the commanding 
officer outlined, in particular, at paragraphs 23, 27, 28, 32 and 34 
above, which would arise subsequent to that officer's conduct of 
the hearing pursuant to Rule 4 of the 1972 Rules. This being so, the 
commanding officer was liable to play a central role in the subsequent 
prosecution of the case against the applicant. Although the unit adjutant 
often carries out certain of these functions of the commanding officer 
(and, indeed, did so in the present case), it is clear that the adjutant does 
so on behalf of the commanding officer to whom he is directly subordinate 
in rank. Moreover, the judge advocate confirmed during the applicant's 
court martial that the unit adjutant is generally nominated prosecuting or 
assistant prosecuting officer and, in the present case, he carried out the 
latter function. 

In such circumstances, the Court concludes that the applicant's 
misgivings about his commanding officer's impartiality must be taken to be 
objectively justified. 

58. The Court also considers, as did the Commission, that the 
commanding officer's concurrent responsibility for discipline and order in 
his command would provide an additional reason for an accused reasonably 
to doubt that officer's impartiality when deciding on the necessity of the 
pre-trial detention of an accused in his command. This view is reinforced by 
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paragraph 6.005 of the Queen's Regulations (see paragraph 36 above), 
which allows for the commanding officer to refuse the pre-trial release of an 
accused if he is of the view that it is undesirable "in the interests of 
discipline" that the accused be at large or be allowed to consort with his 
comrades. 

59. The foregoing conclusion renders it unnecessary to address the 
applicant's related argument about his cmrunanding officer's lack of legal 
qualifications. 

60. Finally, as to the applicant's submission that the Rule 4 procedure 
was deficient in other respects (see paragraph 53 above), the Government 
submitted before the Commission that the Rule 4 procedure had provided 
the applicant with the "opportunity" to be heard and that the applicant had 
been informed by his commanding officer of the reasons for his pre-trial 
detention. In this connection the Court recalls the procedural and 
substantive requirements of Article 5 § 3 obliging the "officer", inter alia, 
to hear himself the accused, to examine all the facts militating for and 
against pre-trial detention and to set out in the decision on detention the 
facts upon which that decision is based (see the Schiesser v. Switzerland 
judgment of 4 December 1979, Series A no. 34, p. 13-14, § 31, and the 
Letellier v. France judgment of 26 June 1991, Series A no. 207, p. 18, § 35). 
The Court further stressed, in its Duinhof and Duijf v. the Netherlands 
judgment, the importance of "formal, visible requirements stated in the 
'law'" as opposed to standard practices in determining whether a national 
procedure for deciding on the liberty of an individual satisfies the 
requirements of Article 5 § 3 (judgment of 22 May 1984, Series A no. 79, 
pp. 15-16, § 34). 

However, given its conclusions at paragraphs 57 and 58 above, the Court 
is of the view that it is not necessary to rule on this additional complaint. 

61. In sum, the Court finds that there has been a violation of Article 5 
§ 3 of the Convention since the commanding officer could not be regarded 
as independent of the parties at the relevant time. 

II. ALLEGED VIOLATION OF ARTICLE 5 § 4 OF THE CONVENTION 

62. The applicant contended that military legal aid was not available for 
habeas corpus proceedings and that, having no dependants, he would not 
have been granted legal aid from the civilian legal aid scheme for such 
proceedings. He alleged a violation of Article 5 § 4, which provides as 
follows: 

"Everyone who is deprived of his liberty by arrest or detention shall be entitled to 
take proceedings by which the lawfulness of his detention shall be decided speedily by 
a court and his release ordered if the detention is not lawful." 
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63. The Commission observed in its report that legal aid was available to 
military personnel for such proceedings from the civilian legal aid scheme 
(including on an emergency basis) and that the applicant was, in fact, legally 
represented by a solicitor prior to Christmas 1994 until mid-January 1995 
and from early February 1995 to date by his current legal representative. It 
concluded that there had been no violation of Article 5 § 4 of the 
Convention. 

64. The Government supported the conclusion of the Commission and 
confirmed during the hearing before the Court that the applicant could have 
applied for legal aid from the civilian legal aid scheme but that he did not do 
so. 

65. The Court has noted the applicant's failure to apply for legal 
aid from the civilian legal aid scheme (see paragraphs 42 and 43 
above) and observes that he was, in any event, legally represented 
during the major part of his pre-trial detention by two lawyers including 
for the habeas corpus proceedings he pursued (see paragraphs 11, 13 
and 18 above). In these circumstances, the applicant has not demonstrated 
that he did not have available to him guarantees appropriate to the kind 
of deprivation of liberty in question (see, for example, the Megyeri 
v. Germany judgment of 12 May 1992, Series A no. 237-A, pp. 11-12, 
§ 22). 

66. Accordingly, the Court finds that there has been no violation of 
Article 5 § 4 of the Convention. 

III. ALLEGED VIOLATION OF ARTICLE 5 § 5 OF THE CONVENTION 

67. Article 5 § 5 of the Convention reads as follows: 

"Everyone who has been the victim of arrest or detention in contravention of the 
provisions of this Article shall have an enforceable right to compensation." 

68. The applicant did not specifically refer to Article 5 § 5 of the 
Convention before the Court. The Commission was of the opinion that there 
had been a violation of this Article and the Government did not contest this 
before the Court. 

69. Given the Court's finding of a violation of Article 5 § 3 (at 
paragraph 61 above) and the Government's acknowledgment that the 
applicant did not have an enforceable right to compensation in relation to 
such a contravention, the Court cannot but hold that there has also been a 
violation of Article 5 § 5 (see, for example, the Brogan and Others v. the 
United Kingdom judgment of 29 November 1988, Series A no. 145-B, 
p. 35, § 67). 
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IV. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION 

70. The applicant referred to Article 13 of the Convention in his 
memorial before the Court in relation to his complaints regarding available 
remedies for deprivation of liberty but he made no specific submissions 
to the Court in this respect. Article 13, in so far as relevant, reads as 
follows: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority ... " 

71. The Commission did not find it necessary to consider this complaint 
under Article 13 in view of its conclusion on the complaint before it under 
Article 5 § 4 of the Convention. The Government suggested during the 
hearing that the Court follow the approach of the Commission. 

72. The Court would agree with the Commission that the finding 
of no violation of Article 5 § 4 of the Convention in the present case 
(see paragraph 66 above) means that it is not necessary to enquire 
whether the less strict requirements of Article 13 of the Convention were 
complied with (see the Brogan and Others judgment cited above, p. 36, 
§ 68). 

V. ALLEGED VIOLATION OF ARTICLE 6 §§ 1 AND 3 OF THE 
CONVENTION 

73. The applicant claimed that his trial by court martial did not meet the 
requirements of Article 6 §§ 1 and 3 of the Convention, which provide, so 
far as is relevant: 

"l. In the determination of ... any criminal charge against him, everyone is entitled 
to a fair and public hearing ... by an independent and impartial tribunal established by 
law ... 

3. Everyone charged with a criminal offence has the following minimum rights: 

(c) to defend himself in person or through legal assistance of his own choosing or, 
if he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require; 

74. The applicant's main challenge before the Court was to the 
independence and impartiality of the court martial. 

The Commission found that the applicant had not been given a hearing 
by an independent and impartial tribunal. 

In view of the decision and reasoning of the Court in the above
mentioned Findlay judgment (at pp. 279-83, §§ 68-80) and in its Coyne v. 
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the United Kingdom judgment of 24 September 1997 (Reports of Judgments 
and Decisions 1997-V, pp. 1854-55, §§ 54-58), the Government did not 
contest the Commission's conclusion. 

75. The applicant also contended that the court martial was not a tribunal 
"established by law". He further complained under Article 6 §§ 1 and 3 (c) 
about the alleged inadequacy of the military legal aid system, arguing that 
he would not have submitted his and his girlfriend's statements to the unit 
adjutant if he had had legal representation. 

The Commission did not find it necessary to consider these complaints. 
The Government pointed out that the applicant had received legal 

aid from the military authorities and that the court martial had rejected 
his objection to the admission of the statements and submitted that 
the Court should adopt the same position as the Commission on these 
complaints. 

76. The Court recalls that in its above-mentioned Findlay judgment it 
found that a general court martial convened pursuant to the Army Act 1955 
did not meet the requirements of independence and impartiality laid down 
by Article 6 § 1 of the Convention, in view in particular of the central part 
played in the prosecution by the convening officer, who was closely linked 
to the prosecuting authorities, was superior in rank to the members of the 
court martial and had the power, albeit in prescribed circumstances, to 
dissolve the court martial and to refuse to confirm its decision (see the 
Findlay judgment cited above, pp. 279-83, §§ 68-80, together with 
paragraph 45 above). In its above-mentioned Coyne judgment, it came to a 
similar conclusion in respect of a district court martial convened under the 
Air Force Act 1955. 

77. The Court can find no reason for distinguishing the present case 
from the cases of Mr Findlay and Mr Coyne as regards the part played by 
the convening officer in the organisation of the court martial. It follows that, 
for the reasons expressed in the above-mentioned Findlay judgment, the 
court martial which considered the applicant's case was not "independent 
and impartial" within the meaning of Article 6 § 1. 

78. As in the above-mentioned Findlay judgment (at p. 283, § 80), the 
Court does not judge it necessary to examine separately the applicant's 
submission under Article 6 § I that the court martial was not a tribunal 
"established by law". The Court comes to a similar conclusion in relation 
to the applicant's complaint about the alleged inadequacy of the military 
legal aid system in view of the above findings and the particular 
circumstances of the present case, including the submission of the 
statements in question following specific legal advice obtained by the 
applicant. 

79. In conclusion, the Court finds that there has been a violation of 
Article 6 § 1 since the court martial did not meet the requirements of 
independence and impartiality. 
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VI. APPLICATION OF ARTICLE 41 OF THE CONVENTION 

80. The applicant claimed compensation under Article 41 of the 
Convention, which provides: 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary. afford just satisfaction to 
the injured party . ., 

A. Damage 

81. The applicant did not allege any pecuniary damage. 
82. As regards non-pecuniary damage arising out of the breaches of 

Article 5, the applicant claimed compensation of 10,000 pounds sterling 
(GBP). He contended that he might have obtained some form of conditional 
release had he received a hearing as envisaged by Article 5 § 3 and 
submitted that he had, in consequence, suffered 125 days' pre-trial detention 
which had not been properly deducted from his sentence, together with 
extreme discomfort and uncertainty during that period of detention. He 
further claimed an additional GBP 15,000 compensation for non-pecuniary 
damage as a result of his trial, conviction and sentence by a tribunal which 
did not meet the requirements of Article 6 § 1. He also referred in this 
context to the alleged failure to deduct properly the period of his pre-trial 
detention from his sentence. 

83. The Government argued that neither the applicant's pre-trial 
detention nor its alleged consequences provided any basis for a claim for 
compensation for non-pecuniary damage. In particular, the Government 
submitted that it was inconceivable that the applicant would not have been 
detained in any event prior to his court martial given his record of absence 
without leave. Moreover, the Government pointed out that there were no 
grounds for believing that the applicant would not have been convicted 
and suffered the same or similar consequences if the court martial had 
been organised to comply with Article 6 § 1. Accordingly, no causal link 
had been established between the breaches of Articles 5 and 6 of the 
Convention of which the applicant complained and the alleged non
pecuniary damage. 

84. The Court recalls that just satisfaction can be awarded only in 
respect of damage resulting from a deprivation of liberty that the applicant 
would not have suffered if he had had the benefit of the guarantees of 
Article 5 § 3. Consequently, in its Huber judgment, for example, the Court 
found that the evidence did not give any reason to suppose that the pre-trial 
detention would not have occurred had the making of the detention order 
been a matter within the competence of a judicial officer who did offer the 
guarantees of Article 5 § 3. Accordingly, in that case the Court dismissed 
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the claim as regards pecuniary damage and, in the circumstances, it was 
considered that the judgment would provide sufficient just satisfaction for 
any non-pecuniary damage suffered (see the Huber judgment cited above, 
pp. 18-19, §§ 45-46). 

85. In the present case, the Court finds that the evidence and, in 
particular the applicant's history of absence without leave (see paragraphs 8 
and 9 above), does not support the view that the applicant would not have 
been detained prior to his court martial had there been no breach of Article 5 
§ 3. 

86. As in the above-mentioned Findlay and Coyne cases (p. 284, §§ 85 
and 88, and pp. 1855-56, § 62 respectively), the Court considers that, in the 
particular circumstances, it is impossible to speculate as to the outcome of 
the court-martial proceedings had the violation of Article 6 § I of the 
Convention not occurred. 

87. According! y, the Court finds that the present judgment in itself 
constitutes sufficient just satisfaction for any non-pecuniary damage arising 
from the violations of Articles 5 and 6 of the Convention. 

B. Punitive damages 

88. At the hearing the applicant's representative argued that the 
applicant was entitled to punitive damages, based, inter alia, on the 
respondent State's failure, immediately following the publication of the 
Commission's report of 5 September 1995 which expressed the opinion that 
there had been a violation of Article 6 § 1, to take steps to ensure that 
military personnel did not continue to be tried by courts ma1tial convened 
under the impugned procedure. 

89. The Court finds no basis, in the circumstances of the present case, 
for accepting this claim (see, mutatis mutandis, the Sel<;uk and Asker v. 
Turkey judgment of 24 April 1998, Reports 1998-II, p. 918, § 119). 

C. Costs and expenses 

90. The applicant's representative submitted a detailed bill of costs and 
expenses amounting to GBP 14,137.75 (inclusive of value-added tax 
(VAT)) and relating to the domestic habeas corpus proceedings and to the 
proceedings before the Convention bodies. 

91. The Government contended that no award should be made by the 
Court as regards the costs of the habeas corpus proceedings. Disputing the 
rates demanded for letters and telephone calls, the hourly charge out rates 
and the time spent on the application before the Convention bodies, the 
Government proposed an alternative sum for costs and expenses in the 
amount of GBP 7 ,666 (inclusive of VAT). 
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92. The Court notes that, if successful, the applicant's habeas corpus 
proceedings would have Jed to his release from pre-trial detention. These 
proceedings are therefore to be taken into account for the purposes of the 
award under Article 41. Deciding on an equitable basis, the Court awards 
the sum of GBP 10,500 in respect of costs and expenses, inclusive of any 
VAT which may be chargeable. 

D. Default interest 

93. According to the information available to the Court, the statutory 
rate of interest applicable in the United Kingdom at the date of adoption of 
the present judgment is 7 .5% per annum. 

FOR THESE REASONS, THE COURT 

l. Holds unanimously that there has been a violation of Article 5 § 3 of the 
Convention; 

2. Holds unanimously that there has been no violation of Article 5 § 4; 

3. Holds unanimously that there has been a violation of Article 5 § 5; 

4. Holds unanimously that it is not necessary also to con ider the case 
under Article 13 of the Convention; 

5. Holds unanimously that there has been a violation of Article 6 § 1 of the 
Convention; 

6. Holds by sixteen votes to one that the present judgment constitutes in 
itself sufficient just satisfaction for any non-pecuniary damage suffered 
by the applicant; 

7. Holds unanimously 
(a) that the respondent State is to pay the applicant, within three months, 
in respect of costs and expenses, a total of l 0,500 (ten thousand five 
hundred) pounds sterling inclusive of any value-added tax which may be 
chargeable; 
(b) that simple interest at an annual rate of 7 .5 % shall be payable from 
the expiry of the above-mentioned three months until settlement; 

8. Dismisses unanimously the remainder of the claim for just satis
faction. 
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Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 18 February 1999. 

Paul MAHONEY 
Deputy Registrar 

Luzius WLLDHABER 
President 

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rules of Court, the part] y dissenting opinion of Mr Zupancic is annexed 
to this judgment. 

L.W. 
P.J.M. 
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PARTLY DISSENTING OPINION OF JUDGE ZUPANCIC 

I voted with the maJonty on all points except the question of just 
satisfaction. I find the statement that it is "impossible [for the Court] to 
speculate as to the outcome of the court-martial proceedings" (paragraph 86 
of the judgment) wholly unsatisfactory, the more so since the Court's own 
case-law, going back to the Colozza v. Italy judgment of 12 February 1985, 
Series A no. 89, does not offer any substantive explanation for this doctrine. 

The question turns on the interpretation of Article 41 of the Convention, 
that is to say on the meaning of the words " ... if the internal law of the High 
Contracting Party concerned allows only partial reparation to be made ... ". 
In these cases the domestic law of the respondent State ought to provide for 
a retrial. 

It cannot be logically maintained that a conviction and sentence in a 
criminal case are legitimate if the criminal procedure in question violates 
the essential precepts of a fair trial, due process and so on. The legitimacy of 
a substantive judgment depends on the legitimacy of the procedure by 
which it was arrived at. To hold otherwise - that is, to separate the 
procedure entirely from its substantive outcome (conviction and sentence) -
would reduce the meaning and import of the procedure to an ancillary 
status. This would mean, as it used to mean in the purely inquisitorial 
procedure, considering the procedure a mere "adjective" to the 
"substantive" importance of the case. 

That, however, is no longer a tenable position. If it were, a fair trial 
would not be as central to the meaning of Article 6 of the Convention as it 
is, neither would the exclusionary rule figure as an essential procedural 
sanction in most national jurisdictions as well as in some international 
instruments such as the United Nations Convention against Torture 
(Article 15). 

To say in the instant cases that it is "impossible to speculate as to the 
[substantive] outcome" of the case, in other words to say that the Court does 
not know what would have happened if the precepts of a fair trial had in fact 
been respected, is itself a speculation. It is a speculation that the case would 
have been decided identically - that the defendant would have been 
convicted - even if the trial had in fact been fair. 

The Court is therefore faced with a dilemma. It is forced to speculate 
whether it accepts the final substantive outcome of the case or not. 

The words in Article 41 " ... if the internal law of the High Contracting 
Party concerned allows only partial reparation to be made ... " ought, 
therefore, to be implemented so as to require the respondent State to pennit 
retrial of the cases. 

Some of the Contracting States' jurisdictions do in fact have appropriate 
provisions in their codes of criminal procedure. Those provisions afford a 
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legal basis for convicted persons in situations similar to those of the 
applicant in the instant case to request retrials. Such convicted persons thus 
acquire standing to lodge a special appeal where the European Court of 
Human Rights has held that the national criminal proceedings in which they 
were convicted did not satisfy a particular procedural requirement of the 
Convention. Only in such circumstances, I think, is the purpose of 
Article 41 fully achieved. 

In situations such as the one we are faced with here, however - in which 
no special post-conviction remedy is provided in the national legislation -
the Court ought to take a less defeatist approach. Our judgment should at 
least imply that the national legislation ought to provide for retrial of cases 
in which the proceedings have been found not to comply with essential 
procedural requirements. That, I think, is the purpose of the Article 41 
words referring to the reparation allowed by internal law. 



CASE OF HOOD v. THE UNITED KINGDOM -
OPINION OF THE COMMISSION 

ANNEX 

OPINION OF THE EUROPEAN COMMISSION 
OF HUMAN RIGHTS 1 

(as expressed in the Commission's report2 of 28 May 1998) 

[The Commission was composed as follows: 

Mr S. TRECHSEL, President, 
Mr E. BUSUTTIL, 
Mr GAUKUR ]ORUNDSSON, 

Mr A.~. GozOBOYOK, 
Mr A. WEITZEL, 
Mr J.-C. SOYER, 
Mr H. DANELIUS, 
Mrs G.H. THUNE, 
Mr F. MARTiNEZ, 
Mr C.L. ROZAKIS, 
Mrs J. LIDDY, 
Mr L. LOUCAIDES, 
Mr B. MARXER, 
Mr M.A. NOWICKI, 
Mr l. CABRAL BARRETO, 
Mr B. CONFORTI, 
Mr N. BRATZA, 
Mr I. BEK.ES, 
Mr ]. MUCHA, 
Mr D. SvABY, 
Mr G. RESS, 
Mr A. PERENIC, 
Mr c. BlRSAN, 
Mr P. LORENZEN, 
Mr K. HERNDL, 
Mr E. BIELIUNAS, 
Mr E.A. ALKEMA, 
Mrs M. HION, 
Mr R. NICOLINI, 
Mr A. ARABADJIEY, 

and Mr M. DE SALVIA, Secretary.] 

I. English original. 
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2. The opinion contains some references to previous paragraphs of the Commission's 
report. The full text of the report may be obtained from the Registry of the Court. 
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A. Complaints declared admissible 

65. The Commission has declared admissible the applicant's complaints: 
- that he was not brought promptly before an "officer authorised by law 

to exercise judicial power" following his arrest; 
- that, subsequently, he was not entitled to take proceedings by which 

the lawfulness of his pre-trial detention could have been decided by a court; 
- that he had no enforceable right to compensation in respect of 

violations of his Convention rights regarding his pre-trial detention; 
- that he had no effective domestic remedy in respect of those violations 

of his Convention rights; 
- that the court-martial procedure did not provide him with a fair hearing 

before an independent and impartial tribunal; 
- that the court-martial hearing was not "public"; and 
- that the court martial was not "established by law" and that the 

proceedings in other specific respects did not comply with the requirement 
of fairness in Article 6 § l of the Convention. 

B. Points at issue 

66. Accordingly, the points at issue in the present case are: 
- whether the applicant was brought promptly before an "officer 

authorised by law to exercise judicial power" within the meaning of 
Article 5 § 3 of the Convention; 

- whether the applicant was entitled to take proceedings by which the 
lawfulness of his continued detention could have been decided by a court 
within the meaning of Article 5 § 4 of the Convention; 

- whether the applicant had an enforceable right to compensation within 
the meaning of Article 5 § 5 of the Convention; 

- whether the applicant had an effective domestic remedy within the 
meaning of Article 13 of the Convention; 

- whether the applicant was given a fair hearing before an independent 
and impartial tribunal within the meaning of Article 6 § I of the 
Convention; 

- whether the applicant was afforded a "public" hearing within the 
meaning of Article 6 § 1 of the Convention; and 

- whether the court martial was "established by law" and whether the 
proceedings in other specific respects complied with the requirement of 
fairness in Article 6 § I of the Convention. 
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67. The applicant complains that after his arrest he was not brought 
promptly before a judge or other officer authorised by law to exercise 
judicial power within the meaning of Article 5 § 3 of the Convention, which 
reads as follows: 

"Everyone arrested or detained in accordance with the provisions of paragraph l(c) 
of this Article shall be brought promptly before a judge or other officer authorised by 
law to exercise judicial power and shall be entitled to trial within a reasonable time 
or to release pending trial. Release may be conditioned by guarantees to appear for 
trial." 

68. The applicant does not dispute that he was brought before his 
commanding officer on 29 November 1994 but he argues that he was not 
told the reasons for his detention in close arrest or allowed to be heard in 
those respects and that there was no provision for him to be so heard. He 
also points out that a written record was not prepared of those proceedings 
before the commanding officer. He further refers to the criteria to be applied 
by his commanding officer in deciding on pre-trial detention and to the 
"promptness" of the procedure. In addition, his commanding officer, and all 
others making decisions as to his detention, were all immediately concerned 
with the prosecution of the case against him and were not, as such, 
independent of the prosecution. 

69. The Government accept that no written record was made of hearings 
held pursuant to Rule 4 of the Rules of Procedure (Army) 1972 ("the 1972 
Rules") (and that the 1997 Regulations have not changed this). As to 
whether an accused is given an opportunity to make representations as 
regards the need for pre-trial detention, the Government point out that the 
effect of Rule 4 of the 1972 Rules is that when an accused is brought before 
his commanding officer he is "thereby" given the opportunity to be heard. 
They submit, however, that it was explained to the applicant that he would 
be held in close arrest due to his previous record of absence without leave. 

70. In addition, the Government argue that the commanding officer was 
an officer authorised by law to exercise judicial power within the meaning 
of Article 5 § 3 of the Convention. They point, in the first place, to the 
special circumstances which apply in the armed forces and the special 
position of those who serve in them. They argue that, in view of the 
provisions of Rule 4 of the 1972 Rules and paragraphs 6.005-6.006 of the 
Queen's Regulations, the commanding officer was required to decide 
promptly whether the applicant should be detained (reviewing all 
circumstances relevant to the detention and deciding whether there were 
circumstances justifying such detention) and as to the nature of any such 
detention. The Government further argue that the matters which the 
commanding officer must consider are, with certain adaptation to the 
military context, the same as would be considered by a magistrates' court. 
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71. The Government further submit that the commanding officer is 
independent of the executive and of the parties to the extent that this is 
possible in a necessarily self-contained military system. They submit that 
the commanding officer was not immediately concerned, as the applicant 
alleges, with the prosecution of the case, since that officer's other roles 
(following the making of an allegation against a soldier and any subsequent 
remand for trial by court martial) are either investigative or quasi-judicial. 
As regards the special military context referred to above, the Government 
add that the "executive" is the Ministry of Defence but that in such a 
military procedure there is only one true party - namely the accused, from 
whom the accused's commanding officer is independent. Finally, the 1955 
Act, the 1972 Rules and the Queen's Regulations contain sufficient 
guarantees to preserve the commanding officer's independence of the 
accused. 

72. The Commission notes the nature of the relevant charges and the 
penalty imposed and finds that the applicant was arrested on reasonable 
suspicion of having committed an "offence" within the meaning of Art
icle 5 § 1 (c) and that, consequently, his complaint falls within the scope 
of Article 5 § 3 of the Convention (see Eur. Court HR, De Jong, Baljet and 
Van den Brink v. the Netherlands judgment of 22 May 1984, Series A 
no. 77, pp. 21-22, §§ 42-44). In addition, the applicant's "close arrest", 
involving as it did his confinement to a cell in the unit guardroom under 
the supervision of the guard, constitutes "detention" for the purposes 
of Article 5 § 3 of the Convention (see Eur. Court HR, Engel and 
Others v. the Netherlands judgment of 8 June 1976, Series A no. 22, p. 26, 
§ 63). 

73. The Commission recalls that judicial control of interference by the 
executive with the individual's right to liberty is an essential feature of the 
guarantee embodied in Article 5 § 3, the purpose being to minimise the risk 
of arbitrariness as regards the pre-trial detention of accused persons. Judicial 
control is implied by the rule of law which is one of the fundamental 
principles of a democratic society, expressly referred to in the Preamble to 
the Convention and from which the whole Convention draws its inspiration 
(see Eur. Court HR, Brogan and Others v. the United Kingdom judgment of 
29 November 1988, Series A no. 145-B, p. 32, § 58). 

74. The applicant does not dispute that he was brought before his 
commanding officer on 29 November 1994 in pursuance of Rule 4 of the 
1972 Rules and the Government maintain that the Rule 4 hearing is 
sufficient to comply with the requirements of Article 5 § 3 of the 
Convention. The Commission has, accordingly, considered whether the 
Rule 4 proceedings had the necessary 'judicial character" providing 
"guarantees appropriate to the kind of privation of liberty in question" (see 
Eur. Court HR, Schiesser v. Switzerland judgment of 4 December 1979, 
Series A no. 34, p. 13, § 30). 
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75. The first relevant element of the judicial character of the proceedings 
is the requirement that the "officer" must be seen to be independent of the 
executive and of the parties to the proceedings because otherwise his 
impartiality could be capable of appearing open to doubt (see the Schiesser 
judgment previously cited, p. 13, § 31; Eur. Court HR, Huber v. Switzerland 
judgment of 23 October 1990, Series A no. 188, p. 18, §§ 42-43; and 
Brincat v. Italy judgment of 26 November 1992, Series A no. 249-A, 
pp. 11-12, §§ 20-21). 

76. In order to be seen to be so independent of the parties, the officer 
exercising judicial power for the purpose of Article 5 § 3 cannot also have a 
role in connection with the prosecution in the same proceedings; on the 
other hand, another investigative role (involving compiling evidence for and 
against the accused) or another judicial role is not necessarily incompatible 
with an Article 5 § 3 role (see the De Jong, Baljet and Van den Brink 
judgment, loc. cit., pp. 22-23, § 47; Eur. Court HR, Van der Sluijs, 
Zuiderveld and Klappe v. the Netherlands judgment of 22 May 1984, 
Series A no. 78. p. 17, § 41; Duinhof and Duijf v. the Netherlands judgment 
of 22 May 1984, Series A no. 79, pp. 14-15, § 32; Pauwels v. Belgium 
judgment of 26 May 1988, Series A no. 135, p. 18, § 37; and application 
no. 14292/88, decision of 11 October 1989, Decisions and Reports (DR) 63, 
p. 203). 

77. The Government argue that the commanding officer's other roles are 
investigative and quasi-judicial. However, the Commission notes that the 
commanding officer can issue a warrant for the arrest of a soldier suspected 
of desertion or absence without leave. In addition, he investigates the 
charges including compiling an abstract of evidence and the Commission 
notes, in this respect, the description of the abstract contained in Rule 10 of 
the 1972 Rules and in the information pamphlet given to accused persons. 
Moreover, the commanding officer can stay the proceedings; he can also 
dismiss the charges (if they are not charges which can be dealt with 
summarily and if he is of the opinion that they ought not to be proceeded 
with); and he can also deal with the charge summarily (involving taking 
evidence, pronouncing on guilt or innocence and imposing sentence). 
Otherwise, he can send the case for trial by court martial. In sending the 
case for trial by court martial, the commanding officer signs a draft charge 
sheet containing the charges against an accused which he considers should 
be pursued (although it is the convening officer who finally directs the 
charges to be retained against an accused). Furthermore, the commanding 
officer can be requested by the convening officer to appoint the prosecutor 
in the court-martial proceedings. 

78. To the extent that those functions of the commanding officer 
assigned by the 1955 Act, the 1972 Rules and the Queen's Regulations are, 
in fact, carried out by the adjutant, the Commission observes that the 
adjutant thereby acts on behalf of the commanding officer. The adjutant is, 
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in any event, also directly subordinate in rank to his commanding officer. 
Furthermore, in the present case, the adjutant who had dealt with the 
compiling of the abstract of evidence on behalf of the commanding officer, 
and who saw the applicant twice in that respect, was appointed assistant 
prosecuting officer for the purposes of the court martial and it appears, from 
the ruling of the judge advocate during the court martial in the present case, 
that the adjutant is generally appointed prosecutor or assistant prosecutor. 

79. In such circumstances, the Commission considers that the 
commanding officer's functions and powers as regards the conduct of the 
proceedings subsequent to the Rule 4 hearing are such that he can be 
considered to be central to the prosecution of the case. Accordingly, the 
Commission considers that the commanding officer could not be considered 
as independent of the prosecution at the stage of the Rule 4 hearing and, 
consequently, that officer's objective impartiality is open to doubt. In view 
of this conclusion, the Commission does not find it necessary to consider 
the independence of the commanding officer from the executive. 

80. Moreover, in contrast to the position in the above-cited military 
cases before the Court and the Commission, the person who conducts the 
Rule 4 hearing is the accused's direct commanding officer. As such, he has 
a professional interest in assuring discipline and preventing disorder in his 
command. However, as the officer who conducts the Rule 4 hearing, he is 
also empowered to refuse the release of the accused on the grounds that it is 
undesirable "in the interests of discipline" that the accused be at large or 
allowed to consort with his comrades (paragraph 6.005 of the Queen's 
Regulations). Accordingly, the Commission further considers that for this 
reason alone an accused could reasonably question that officer's impartiality 
in deciding the issue of his pre-trial detention. 

81. Accordingly, the Commission considers that for the above reasons 
the applicant's appearance before his commanding officer pursuant to 
Rule 4 of the 1972 Rules did not satisfy the requirements of judicial control 
guaranteed by Article 5 § 3 of the Convention. 

82. The second relevant element of the judicial character of the 
proceedings is the requirement that the officer must himself hear the 
accused, examine all the facts militating for and against the accused's pre
trial detention and set out in the decision on detention those facts upon 
which that decision is based (see the Schiesser judgment, Joe. cit.; and Eur. 
Court HR, Letellier v. France judgment of 26 June 1991, Series A no. 207, 
p. 18, § 35). 

83. In this respect, the Commission notes the applicant's submission, 
undisputed by the Government, that no record of the Rule 4 hearing was 
prepared. Therefore there is no written proof of the fact that the hearing took 
place, of the attendance of the accused, of the accused being informed of the 
charges against him or of the reasons for his pre-trial detention or of the fact 
that the accused was heard by that officer on those matters. Moreover, it 
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observes that at the relevant time there was no specific provision for the 
accused to be informed of the reasons for his pre-trial detention or to be 
heard on such matters during the Rule 4 procedure. However, given the 
finding at paragraph 81 above, the Commission does not find that it is 
necessary to consider whether, for these added reasons, the Rule 4 
procedure did not provide guarantees appropriate to the deprivation of 
liberty in question. 

84. Similarly, given the finding in paragraph 81 above, the Commission 
does not consider that it is necessary to deal also with the applicant's 
submissions as to the criteria applied by his commanding officer in deciding 
whether he was to be detained or as to the "promptness" of the procedure. 

Conclusion 

85. The Commission concludes, unanimously, that in the present case 
there has been a violation of Article 5 § 3 of the Convention. 

D. As regards Article 5 § 4 of the Convention 

86. The applicant complains about the lack of a procedure to challenge 
his detention in close arrest submitting that the habeas corpus procedure is 
insufficient in this respect. He invokes Article 5 § 4, which reads as follows: 

"Everyone who is deprived of his liberty by arrest or detention shall be entitled to 
take proceedings by which the lawfulness of his detention shall be decided speedily by 
a court and his release ordered if the detention is not lawful." 

87. He submits that habeas corpus proceedings provided no opportunity 
to have the merits of his case for release considered and that such 
proceedings concern solely the domestic lawfulness of detention. He also 
refers to his not being eligible for legal aid on grounds of his earnings and to 
the costs order against him. He further argues that he was given no 
information during his detention which would have allowed him to contest 
the lawfulness of his detention. 

88. The Government submit that the habeas corpus procedure, which is 
available to persons held in military custody, includes an examination of the 
domestic legality of an accused's detention, of whether there is sufficient 
evidence to justify the decision to detain the applicant and of certain facts 
where such facts are a necessary pre-condition of the power to detain. The 
court may also enquire into the period of time which has elapsed or is likely 
to elapse before trial and will, if necessary, order release. Accordingly, and 
while it is true that the habeas corpus proceedings are concerned with the 
lawfulness of detention in domestic law, in view of the breadth of the 
investigation there is no relevant difference for present purposes between a 
review of lawfulness in domestic law and under the Convention. Legal aid 
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is available after remand for trial by court martial but this relates only to the 
court-martial proceedings. However, legal aid may be available from the 
civilian authorities in relation to applications to a civilian court in habeas 
corpus proceedings. 

89. In addition, independently of the habeas corpus proceedings, the 
Government submit that the commanding officer was, pursuant to 
paragraph 6.007 of the Queen's Regulations, under a duty to keep under 
constant review the need to continue to detain the applicant together with 
the nature of that detention. In this respect, the Government submit that the 
applicant's commanding officer continued to fear that the applicant could 
abscond if released, given his history of doing so and that regular delay 
reports were completed as regards the applicant's continued detention. The 
Government also note that one of the reasons for the length of the 
applicant's pre-trial detention was his solicitor's wish to obtain a psychiatric 
report. Furthermore, the accused can make a complaint pursuant to 
section 181 of the 1955 Act. Finally, the Government confirm that there is 
no requirement for an accused to be served with copies of the relevant delay 
reports and that this would not normally take place. 

90. The Commission recalls that Article 5 § 4 requires the availability of 
a remedy allowing a competent court to examine not only compliance with 
the applicable domestic rules but also the reasonableness of the suspicion 
grounding arrest and the legitimacy of the purpose pursued by that arrest 
and the on-going detention (see the Brogan and Others judgment, previously 
cited, pp. 34-35, § 65). However, it is not required that that review should 
extend to a complete review on all questions of fact of the exercise of the 
power to detain (see application no. 9174/80, report of the Commission of 
11 October 1983, DR 40, p. 42). An accused must have legal assistance 
when pursuing his claim for release where it is necessary for the remedy 
to be effective (see Eur. Court HR, Woukam Moudefo v. France judgment 
of 11 October 1988, Series A no. 141-B, opinion of the Commission, 
pp. 42-43, §§ 88-91). 

91. In the first place, the Commission notes that the applicant's 
complaints do not relate to the reasons for or the fact of his arrest by the 
civilian police in November 1994 which led to the period of detention under 
consideration. In any event, the applicant accepts that he was absent from 
his unit four times prior to the relevant period of detention. He does not 
dispute that on the third occasion he went missing following his remand for 
court martial on charges of absence without leave. He surrendered to the 
civilian police after his third absence without leave and he was arrested 
during his fourth absence which led to the period of detention under 
consideration. It is clear therefore that the applicant could not fail to know 
the reasons for which he was arrested by the civilian police in 
November 1994 (see mutatis mutandis, application no. 8916/80, decision of 
7 October 1980, DR 21, p. 250). 
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92. Moreover, it is noted that the applicant raised three matters relating 
to his pre-trial detention before the High Court. In the first place, he 
submitted that detention was difficult to cope with because of his alleged 
psychiatric condition. However, the Commission notes that the applicant 
does not submit that his detention was unlawful in domestic law because of 
his alleged condition and observes that, other than a brief reference in the 
applicant's affidavit, the matter was not pursued before the High Court in 
the remaining two affidavits filed on his behalf. In any event, the 
Commission recalls that Article 5 § 4 does not guarantee a remedy relating 
to the appropriateness of the conditions of detention (see Eur. Court HR, 
Ashingdane v. the United Kingdom judgment of 28 May 1985, Series A 
no. 93, p. 23, § 52). Secondly, and as to the length of his pre-trial detention, 
the High Court enquired into the period of time which had elapsed since the 
applicant's arrest and the court had the power to order release if it was 
considered necessary (see the Mackle case, reported in The Independent of 
26 February 1993). Thirdly, it is also clear that the High Court dealt in 
detail with the applicant's submissions contesting the timely completion of, 
and reasons contained in, the day seventy-two delay report. 

93. As to the applicant's general submission that, whatever complaints 
he made in the proceedings, habeas corpus proceedings could not, in any 
event, have led to a consideration of the "merits" of his detention, the 
Commission observes that habeas corpus proceedings are available to 
persons in military custody. It also notes that in any such proceedings the 
court will examine the legal validity of the accused's detention and whether 
there is sufficient evidence to detain him; and, if the power to detain 
depends upon the prior establishment of an objective fact, the court will 
decide whether the fact exists. An order for detention can also be quashed if 
the detaining authority misused its powers by acting in bad faith or 
capriciously or for a wrongful purpose. 

94. The Commission notes that the applicant has not specified any 
grounds, other than the three considered above, upon which he would have 
wished to challenge his continued detention but was unable to do so. In this 
regard, the Commission observes that the High Court stated that, having 
regard to the applicant's history of absenting himself from his unit, the 
reason given for his continued detention (to prevent the applicant from 
absconding) was "perfectly understandable". In such circumstances, the 
Commission does not consider that the applicant has demonstrated that the 
scope of the habeas corpus proceedings was in his case insufficient to meet 
the requirements of Article 5 § 4 of the Convention. 

95. As to the burden of proof in habeas corpus proceedings, the 
Commission notes that once a detainee makes out a prima facie case that 
detention is unlawful, the burden of proof then passes to the detaining 
authority to show that detention is lawful. The standard of proof required 
of the detaining authority is the civil standard but a high degree of 
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probability will be required. The Commission does not consider that 
such a burden of proof is incompatible with Article 5 § 4 of the 
Convention (see, mutatis mutandis, application no. 9174/80, previously 
cited, at p. 58). 

96. As to legal representation for habeas corpus proceedings, the 
applicant submits that the only reason he was legally represented in those 
proceedings was because he obtained military legal aid once remanded for 
court martial and because his court-martial solicitor also took on without 
charge the civilian habeas corpus proceedings. However, it is apparent from 
the court-martial transcript that the applicant was legally represented by 
another solicitor prior to Christmas 1994 until mid-January 1995. The 
Commission further observes that legal aid was also available to the 
applicant (including on an emergency basis) from the civilian authorities for 
habeas corpus proceedings but the applicant did not apply for it. As to the 
financial conditions which would have applied, the Commission considers 
that it is reasonable to impose such conditions on the availability of legal aid 
in the context of proceedings to determine the lawfulness of detention (see, 
mutatis mutandis, application no. 10594/83, decision of 14 July 1987, 
DR 52, p. 158) and the applicant has not shown that the financial conditions 
of the civil legal aid system in the United Kingdom constituted an 
unreasonable limitation on his access to such proceedings. 

97. Finally, the Commission notes that, while an accused does not 
normally receive copies of the delay reports, an accused can foresee from 
the relevant rules when each of those delay reports should be completed and 
by whom. Although it cannot be excluded that this could in certain 
circumstances lead to an unacceptable impediment to Article 5 § 4 
proceedings, the Commission notes that the applicant obtained the relevant 
reports on request for the purposes of his habeas corpus proceedings. As 
regards the time it took the military authorities to furnish those reports, it is 
noted that the applicant's solicitor's letter of 14 February 1995 did not 
specify a time-limit or a date when it was envisaged that the motion for a 
writ of habeas corpus would be filed. 

98. In these circumstances, the Commission does not consider that the 
habeas corpus proceedings were insufficient to satisfy the requirements of 
Article 5 § 4 of the Convention. Accordingly, the Commission does not 
consider it necessary to examine whether the other procedures to which the 
Government refer - under section 181 of the 1955 Act or under 
paragraph 6.007 of the Queen's Regulations - would also satisfy the 
requirements of Article 5 § 4 of the Convention. 

Conclusion 

99. The Commission concludes, unanimously, that in the present case 
there has been no violation of Article 5 § 4 of the Convention. 
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"Everyone who has been the victim of arrest or detention in contravention of the 
provisions of this Article shall have an enforceable right to compensation.'' 

101. The applicant invokes Article 5 § 5 of the Convention as regards 
his complaints under paragraphs 3 and 4 of Article 5. The Government 
accept that any breach of Article 5 § 3 of the Convention would not give 
rise to a domestic remedy. They consider, however, that the action for false 
imprisonment would afford an enforceable right to compensation for any 
breach of Article 5 § 4 of the Convention. The applicant argues that the 
domestic remedy of false imprisonment based on detention which was in 
breach of the Convention does not lie in domestic law. 

I 02. In view of its finding of a violation of Article 5 § 3 of the 
Convention and in the absence of a right to compensation in domestic law, 
the Commission considers that there has also been a violation of Article 5 
§ 5 of the Convention in this respect. Since, however, the Commission has 
found no breach of Article 5 § 4 of the Convention, the applicant has no 
right to compensation under Article 5 § 5 of the Convention in that respect 
(see, for example, application no. 10801/84, report of the Commission of 
3 October 1988, DR 61, p. 62). 

Conclusion 

103. The Commission concludes, unanimously, that in the present case 
there has been a violation of Article 5 § 5 of the Convention. 

F. As regards Article 13 of the Convention 

104. Article 13, in so far as relevant, reads as follows: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority ... " 

105. The applicant complains under Article 13 that he did not have an 
effective domestic remedy as regards his complaints about his pre-trial 
detention. However, the Commission considers that in view of the finding 
that there was no violation of Article 5 § 4 in the present case, it is not 
necessary to enquire whether the less strict requirements of Article 13 of the 
Convention were complied with (see the Brogan and Others judgment, loc. 
cit., p. 36, § 68). 

Conclusion 

106. The Commission concludes, unanimously, that in the present case it 
is not necessary to consider the applicant's complaint under Article 13 of 
the Convention. 
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G. As regards Article 6 § 1 of the Convention 

107. Article 6 § 1 of the Convention, in so far as relevant, reads as 
follows: 

"In the determination ... of any criminal charge against him, everyone is entitled to a 
fair and public hearing within a reasonable time by an independent and impartial 
tribunal established by law ... " 

108. Apart from the observations specifically requested as regards the 
"public" nature of the court-martial hearing (outlined below), the 
Government have no observations on the applicant's complaints under 
Article 6 § I of the Convention. 

(a) Applicability of Article 6 § l of the Convention 

109. The Commission notes the nature of the charge of which the 
applicant was found guilty and, in particular, the penalty imposed, which 
included eight months' detention. Accordingly, the Commission considers 
that the proceedings involved the determination of a "criminal charge" 
within the meaning of Article 6 § 1 of the Convention (see Eur. Court HR, 
Garyfallou AEBE v. Greece judgment of 24 September 1997, Reports of 
Judgments and Decisions 1997-V, p. 1830, §§ 32-33, with further 
references). 

(b) The independence and impartiality of the court martial and the fairness 
of the proceedings 

110. The main complaint of the applicant under Article 6 § 1 is that the 
court martial was neither independent nor impartial within the meaning of 
Article 6 § I of the Convention chiefly because of the role of the convening 
officer. In particular, he points to that officer's connection with the 
members of the court martial and with the prosecution of the case. 

111. The Commission recalls that, in the Findlay judgment (see Eur. 
Court HR, Findlay v. the United Kingdom judgment of 25 February 1997, 
Reports 1997-1), the Court found that a general court martial convened 
pursuant to the 1955 Act did not meet the requirements of independence and 
impartiality set down by Article 6 § 1 of the Convention in view, in 
particular, of the major role played in its organisation by the convening 
officer. In this latter respect, the Court considered that the convening officer 
was central to the applicant's prosecution and was closely linked to the 
prosecuting authorities. The Court expressed some concern that the 
members of the court martial were subordinate (either directly or indirectly) 
to the convening officer and found it significant that the convening officer 
also acted as confirming officer. 

112. The Court has also found a district court martial convened pursuant 
to the Air Force Act 1955 to have similar deficiencies (see Eur. Court HR, 
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Coyne v. the United Kingdom judgment of 24 September 1997, 
Reports 1997-V). In particular, it considered that there were no significant 
differences between the part played by the convening officer in Mr Coyne's 
court martial, under the Air Force Act 1955, and in that of Mr Findlay, 
under the Army Act 1955. While an appeal to the Courts-Martial Appeal 
Court was open to Mr Coyne, the Court concluded that the organisational 
defects in the court martial could not be corrected by any subsequent review 
procedure because an accused faced with a serious criminal charge is 
entitled to a first-instance tribunal which meets the requirements of Article 6 
§ 1 of the Convention. 

113. The Commission observes that in the present case a district army 
court martial was convened pursuant to the 1955 Act to try the applicant on 
the charge. The Commission is of the view that there were no significant 
differences between the part played by the convening officer in the 
organisation of the applicant's court martial, on the one hand, and of the 
courts martial of Mr Coyne or Mr Findlay, on the other. Accordingly, the 
Commission considers that the applicant's court martial did not meet the 
independence and impartiality requirements of Article 6 § 1 of the 
Convention. The Commission also considers that, since the applicant was 
faced with a charge of a serious and criminal nature and was therefore 
entitled to a first-instance tribunal complying with the requirements of 
Article 6 § 1, such organisational defects in his court martial could not be 
corrected by any subsequent review procedure including an appeal to the 
Courts-Martial Appeal Court. 

114. Accordingly, and for the reasons expressed in detail in the above
cited judgment of the Court in Mr Findlay' s case, the Commission concludes 
that the court martial which dealt with the applicant's case wa~ not inde
pendent and impartial within the meaning of Article 6 § 1 of the Convention. 

115. The Commission is further of the opinion that since the court 
martial has been found to lack independence and impartiality, it could not 
guarantee a fair trial to the applicant (see the Findlay judgment, Joe. cit., 
opinion of the Commission, p. 294, § 108). 

Conclusion 

116. The Commission concludes, unanimously, that in the present case 
there has been a violation of Article 6 § 1 of the Convention in that the 
applicant was not given a fair hearing by an independent and impartial 
tribunal. 

(c) The "public" nature of the court-martial hearing 

117. The applicant also submits that the hearing was not public within 
the meaning of Article 6 § I, alleging that those who attended the court 
martial had to record their names and addresses in a book. 
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118. The Government point out that for security reasons any person 
visiting a military installation for whatever reason (apart from those persons 
carrying Ministry of Defence passes) is required to "book-in" at the 
guardroom giving his/her name and address. In addition, a further record is 
compiled at the entrance to the building which houses the court martial but 
this is for security and safety reasons and for practical reasons including 
foreseeing those eligible for rations. While the guardroom list is preserved 
and has been submitted by the Government, there is no requirement to keep 
the second list beyond the day to which it relates. 

119. The Commission recalls that the object pursued by the publicity 
requirement in Article 6 § I is to ensure scrutiny of the judicial process 
by the public with a view to safeguarding the right to a fair trial and 
that security reasons can justify the exclusion of the public from 
proceedings (see Eur. Court HR, Pretto and Others v. Italy judgment of 
8 December 1983, Series A no. 71, p. 13, § 27, and Campbell and Fell 
v. the United Kingdom judgment of 28 June 1984, Series A no. 80, p. 42, 
§§ 87-88). 

120. The Commission notes that courts martial are open, that members 
of the press and public are permitted to attend a court martial and that trial 
listings are required to be posted beforehand in a place accessible to the 
public. The Commission does not find that the reporting requirements 
outlined by the Government would amount to a general deterrent to the 
public and press from attending a court martial. Even assuming that certain 
members of the armed forces may thereby be deterred from attending court
martial proceedings, the Commission considers that the reasonable security 
and safety concerns to which the Government refer constitute sufficient 
reasons justifying any such restriction on the publicity requirement of 
Article 6 § I of the Convention (see, for example, application no. 17265/90, 
decision of21October1993, DR 75, p. 76, at p. 125). 

Conclusion 

121. The Commission concludes, unanimously, that in the present case 
there has been no violation of Article 6 § I of the Convention as regards the 
"public" nature of the hearing before the court martial. 

(d) Remaining points at issue 

122. The applicant also makes specific complaints of the unfairness of 
the court-martial proceedings under Article 6 § I of the Convention. He 
complains that he was denied a trial by jury and that he had no right to an 
appeal only against sentence to the Courts-Martial Appeal Court. He 
submits that he was deceived into submitting his written statement and a 
statement from his girlfriend; that those statements were then relied upon by 
the court martial; that the assistant defending officer was appointed by the 
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prosecution; and that the commanding officer and the prosecution tried to 
undermine his confidence in his lawyer and to persuade him to plead guilty. 
He also submits that his solicitor had no option but to wait until the grant of 
legal aid (for which he could not apply until after he had been remanded for 
court martial) before undertaking the costs involved in obtaining a 
psychiatric report. 

123. In addition, the applicant complains, invoking Article 6 § 3 of 
the Convention, that he was not given the opportunity to have legal 
representation at the important stages of service of the abstract of evidence 
and remand for court martial. He further complains about his defending 
officer's alleged conflict of interest in light of that officer's position in 
the army and about the introduction into evidence of his girlfriend's state
ment. 

124. The applicant further complains that the court martial was not 
"established by law" because of the convening of the court martial in an ad 
hoe manner, the way in which the convening officer and reviewing 
authorities are appointed and the "insubstantial" nature of the court-martial 
system which could not, for example, produce a record of the applicant's 
detention. 

125. The Government submit that legal aid is available from the 
military authorities after remand for court martial. The Government 
further submit that the financial assessments carried out in that context 
mirror those in the civil legal aid scheme available from the civilian 
authorities with one exception - the military scheme requires an initial 
lump sum payment towards his legal costs (which can be re-assessed after 
the court martial) whereas the civilian scheme requires weekly payments 
towards legal costs. 

126. While the applicant invokes Article 6 § 3 as regards certain 
complaints, the Commission observes that the requirements of paragraph 3 
of Article 6 represent particular elements of the concept of a fair hearing set 
forth in Article 6 § 1 (see, for example, Eur. Court HR, Lala v. the 
Netherlands judgment of 22 September 1994, Series A no. 297-A, p. 12, 
§ 26). Accordingly, in view of its conclusion above as regards the fairness 
aspect of Article 6 § 1, the Commission considers that it is unnecessary in 
the circumstances of the present case to examine further these complaints of 
the applicant. 

Conclusion 

127. The Commission concludes, unanimously, that in the present case it 
is not necessary to examine the complaints that the court martial was not 
"established by law" and that in other specific respects the proceedings did 
not comply with the requirement of fairness in Article 6 § 1 of the 
Convention. 
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H. Recapitulation 

128. The Commission concludes, unanimously, that in the present case 
there has been a violation of Article 5 § 3 of the Convention (paragraph 85). 

129. The Commission concludes, unanimously, that in the present case 
there has been no violation of Article 5 § 4 of the Convention 
(paragraph 99). 

130. The Commission concludes, unanimously, that in the present case 
there has been a violation of Article 5 § 5 of the Convention 
(paragraph 103). 

131. The Commission concludes, unanimously, that in the present case it 
is not necessary to consider the applicant's complaint under Article 13 of 
the Convention (paragraph 106). 

132. The Commission concludes, unanimously, that in the present case 
there has been a violation of Article 6 § 1 of the Convention in that the 
applicant was not given a fair hearing by an independent and impartial 
tribunal (paragraph 116). 

133. The Commission concludes, unanimously, that in the present case 
there has been no violation of Article 6 § 1 of the Convention as regards the 
"public" nature of the hearing before the court martial (paragraph 121 ). 

134. The Commission concludes, unanimously, that in the present case it 
is not necessary to examine the complaints that the court martial was not 
"established by law" and that in other specific respects the proceedings did 
not comply with the requirement of fairness in Article 6 § 1 of the 
Convention (paragraph 127). 

M. DE SALVIA 

Secretary to the Commission 
S. TRECHSEL 

President of the Commission 
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luge ou autre magistrat exerr;ant des fonctions judiciaires - lndependance du juge 
ou du magistrat - Independance de l'officier decidant de la detention d'un 
militaire 

Article 6 § 1 
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impartialite d'une cour martiale - Role des officiers au sein d'une cour martiale 

* 
* * 

Le requerant, militaire, fut arrete apres avoir ete porte manquant a la suite d'une 
permission. La High Court ayant rejete sa demande d' habeas corpus, ii fut 
maintenu aux arrets de rigueur jusqu'a son proces en cour martiale. Confonnement 
a la loi de 1955 sur l'armee de terre et aux reglements et decrets applicables, apres 
son arrestation un prevenu devait etre traduit devant son chef de corps, qui decidait 
du placement en detention provisoire de l'interesse (article 4 du code de procedure 
militaire de 1972). Le chef de corps s' assurait que la necessite de maintenir le 
prevenu aux arrets et la forme d'execution de ces arrets faisaient l'objet d'un 
contra le constant, auquel ii participait. II etait egalement charge d' instmire 
I' affaire, notamment d' elaborer un condense des depositions ; ii pouvait 
abandonner une accusation, suspendre la procedure, examiner I' accusation selon 
une procedure simplifiee ou prendre des mesures en vue d'un proces en cour 
martiale. L'officier convocateur etait charge de convoquer la cour martiale, dont ii 
pouvait nommer le president et les membres. II designait aussi l'officier procureur; 
en outre, ii remplissait d'ordinaire la fonction d'officier confirmateur, Jes 
conclusions d'une cour martiale ne prenant effet qu'une fois enterinees par lui. Au 
proces du requerant en cour martiale, le procureur assistant fut l'officier adjoint de 
!'unite. Reconnu coupable sur trois chefs d'absence sans autorisation et sur un de 
desertion, le requerant fut condamne a huit mois d'emprisonnement et au renvoi de 
l'armee. Sa demande de recours fut ecartee et ii se vit refuser l'autorisation 
d'interjeter appel. 

I. Redige par le greffe, ii ne lie pas la Cour. 
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I. Article 5 § 3 : cette disposition trouve manifestement a s'appliquer - le 
requerant a ete arrete au motif qu'il existait des raisons plausibles de le soupc,:onner 
d'avoir commis une « infraction » et Jes arrets de rigueur infliges a l'interesse 
constituent une detention. Quant au point de fait en litige, la Cour estime que le 
requerant a ete traduit devant son chef de corps, qui a ordonne sa detention 
proviso ire, conformement a I' article 4 du code de 1972. La Cour con state 
egalement que le chef de corps, eu egard a ses pouvoirs et fonctions, jouait un role 
determinant dans la suite de la procedure et, bien que I'officier adjoint de !'unite 
remplisse sou vent certaines des fonctions du chef de corps, ii est clair qu'il agit au 
nom de ce dernier, son superieur hierarchique direct. En l'espece, l'officier adjoint 
de !'unite a exerce Jes fonctions de procureur assistant. Les doutes du requerant sur 
l'impartialite de son chef de corps lorsque celui-ci a decide de sa detention 
provisoire doivent done passer pour objectivement justifies. En outre, les 
responsabilites concomitantes du chef de corps en matiere de discipline et d'ordre 
au sein de son unite donnent ii. un prevenu une raison supplementaire de nourrir des 
doutes legitimes sur l'impartialite de cet officier lorsqu'il decide du placement en 
detention provisoire. 
Conclusion : violation (unanimite). 
2. Article 5 § 4 : la procedure d' habeas corpus - le requerant n' a pas sollicite 
I' aide judiciaire civile et a, au demeurant, ete represente par deux avocats du rant la 
majeure partie de sa detention provisoire, y compris pour la procedure d' habeas 
corpus. Il n'a done pas demontre n'avoir pas dispose des garanties adaptees ii. la 
nature de la privation de liberte dont ii se plaint. 
Conclusion : non-violation (unanimite). 
3. Article 5 § 5 : vu le constat de violation de !'article 5 § 3 et le fait que le 
Gouvernement admet que le requerant n'a pas eu droit ii. reparation a cet egard, ii y 
a egalement eu violation de cette disposition. 
Conclusion : violation (unanimite). 
4. Article 13 combine avec I'article 5 § 4: eu egard au constat de non-violation de 
!'article 5 § 4, la Cour estime ii. l'unanimite qu'il n'est pas necessaire de controler 
le respect des exigences, moins strictes, de I' article 13 de la Convention. 
5. Article 6 §§ I et 3 : dans son arret Findlay, la Cour a estime qu'une cour 
martiale generate convoquee conformement a la Joi de 1955 sur l'armee de terre ne 
repondait pas aux conditions d'independance et d'impartialite, compte tenu 
notamment du role crucial joue dans I' accusation par l'officier convocateur, lequel 
etait etroitement lie aux autorites de poursuite et etait le superieur hierarchique des 
membres de la cour martiale. Elle est parvenue a une conclusion similaire dans 
l'arret Coyne s'agissant d'une cour martiale de district convoquee en vertu de la Joi 
de 1955 sur l'armee de !'air. Aucune raison ne permettant de distinguer le cas 
d'espece quant au role joue par l'officier convocateur, la Cour conclut que la cour 
martiale n'etait pas« independant[e] et impartial[e] »au sens de !'article 6 § I. Par 
consequent, ii ne s'impose pas d'examiner Jes autres griefs tires de !'article 6 §§ I 
et 3. 
Conclusion : violation (unanimite). 
Article 41 : la Cour estime que Jes pieces du dossier n'etayent pas l'idee que le 
requerant n'aurait pas ete detenu avant sa comparution en cour martiale si !'article 
5 § 3 n'avait pas ete enfreint et considere qu'il Jui est impossible de speculer sur 
!'issue de la procedure devant la cour martiale si la violation de !'article 6 § 1 
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n' avait pas eu lieu. Des lors, elle estime que l'arret constitue en soi une satisfaction 
equitable suffisante pour tout prejudice moral eventuel. Elle ne voit aucune base 
permettant d ' accueillir la demande de dommages-interets punitifs mais, statuant en 
equite, accorde les frais et depens. 
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En l'affaire Hood c. Royaume-Uni, 
La Cour europeenne des Droits de !'Homme, constituee, conformement a 

!'article 27 de la Convention de sauvegarde des Droits de !'Homme et des 
Libertes fondamentales ( « la Convention » ), telle qu' amen dee par le 
Protocole n° 11 1

, et aux clauses pertinentes de son reglement2
, en une 

Grande Chambre composee des juges dont le nom suit : 
M. L. WILDHABER, president, 
Mme E. PALM, 

MM. L. FERRARI BRAVO, 
P. KORIS, 
J.-P. COSTA, 
W. FUHRMANN, 
K. JUNGWIERT, 
M. FISCHBACH, 
B. ZUPANCIC, 

Mme N. v AJIC, 
M. J. HEDIGAN, 
Mmes W. THOMASSEN, 

M. TSATSA-NIKOLOVSKA, 
MM. T. PANTIRU, 

E. LEVITS, 
K. TRAJA, 

Sir John FREELAND,juge ad hoe, 
ainsi que de M. P.J. MAHONEY, greffier adjoint, 

Apres en avoir delibere en chambre du conseil les 9 decembre 1998 et 
4 fevrier 1999, 

Rend l'arret que voici, adopte a cette derniere date: 

PROCEDURE 

1. L'affaire a ete deferee a la Cour, telle qu'etablie en vertu de l'ancien 
article 19 de la Convention3

, par le gouvemement du Royaume-Uni de 
Grande-Bretagne et d'Irlande du Nord («le Gouvemement ») le 14 aofit 
1998, dans le delai de trois mois qu'ouvraient Jes anciens articles 32 § 1 et 
47 de la Convention. A son origine se trouve une requete (n° 27267/95) 
dirigee contre le Royaume-Uni et dont un ressortissant de cet Etat, 
M. David Hood, avait saisi la Commission europeenne des Droits de 

Notes du greffe 
1-2. Entre en vigueur le I" novembre 1998. 
3. Depuis l'entree en vigueur du Protocole n° 11, qui a amende cette disposition, la Cour 
fonctionne de maniere permanente. 
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l'Homme («la Commission») le 18 avril 1995 en vertu de l'ancien 
article 25. 

La requete du Gouvemement renvoie aux anciens articles 44 et 48 ainsi 
qu'a la declaration britannique reconnaissant la juridiction obligatoire de la 
Cour (ancien article 46). Bien qu'ayant reserve sa position quant au constat 
de violation de I' article 5 §§ 3 et 5 formule par la Commission, le 
Gouvernement a declare que sa requete avait pour objet d' obtenir une 
decision Sur le montant de l' eventuelle satisfaction equitable a accorder au 
requerant en vertu de l' article 41 de la Convention. 

2. En reponse a !'invitation prevue a !'article 33 § 3 d) du reglement A1 

le requerant a exprime le desir de participer a !'instance et designe son 
conseil (article 30). 

3. En sa qualite de president de la chambre initialement constituee 
(ancien article 43 de la Convention et article 21 du reglement A) pour 
connaitre notamment des questions de procedure pouvant se poser avant 
I' entree en vigueur du Protocole n° 11, M. Th6r Vilhjalmsson, vice
president de la Cour a l'epoque, a consulte, par l'intermediaire du greffier, 
l'agent du Gouvemement et le conseil du requerant au sujet de 
I' organisation de la procedure ecrite. Conformement a l'ordonnance rendue 
en consequence, le greffier a rei;u les memoires du Gouvemement et du 
requerant le 17 novembre 1998. 

4. A la suite de I' entree en vigueur du Protocole n° 11 le 1 er novembre 
1998, et conformement a !'article 5 § 5 dudit Protocole, l'examen de 
l'affaire a ete confie a la Grande Chambre de la Cour. Cette Grande 
Chambre comprenait de plein droit Sir Nicolas Bratza, juge elu au titre du 
Royaume-Uni (articles 27 § 2 de la Convention et 24 § 4 du reglement), 
M. L. Wildhaber, president de la Cour, Mme E. Palm, vice-presidente 
de la Cour, ainsi que M. J.-P. Costa et M. M. Fischbach, tous deux 
vice-presidents de section (articles 27 § 3 de la Convention et 
24 §§ 3 et 5 a) du reglement). Ont en outre ete designes pour completer la 
Grande Chambre : M. L. Ferrari Bravo, M. P. Kiiris, M. W. Fuhrmann, 
M. K. Jungwiert, M. B. Zupancic, Mme N. Vajic, M. J. Hedigan, 
Mme W. Thomassen, Mme M. Tsatsa-Nikolovska, M. T. Panµru, M. E. Levits 
et M. K. Traja (articles 24 § 3 et 100 § 4 du reglement). Ulterieurement, 
Sir Nicolas Bratza, qui avait participe a l'examen de l'affaire par la 
Commission, s'est deporte de la Grande Chambre (article 28 du 
reglement). En consequence, le Gouvernement a designe Sir John Freeland 
pour sieger en qualite de juge ad hoe (articles 27 § 2 de la Convention et 
29 § I du reglement). 

I. Note du greffe : le reglement A s 'est applique a toutes Jes affaires deferees a la Cour 
avant le 1°' octobre 1994 (en tree en vigueur du Protocole n ° 9) puis, entre cette date et le 
31 octobre 1998, aux seules affaires concernant Jes Etats non lies par !edit Protocole. 
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5. Le president a decide qu'il n'etait pas necessaire d'inviter la 
Commission a deleguer l'un de ses membres pour participer a la procedure 
devant la Grande Chambre (article 99 du reglement). 

6. Ainsi qu'en avait decide le president, une audience en l'espece et en 
l'affaire Cable et autres c. Royaume-Uni s'est deroulee en public le 
9 decembre 1998, au Palais des Droits de !'Homme a Strasbourg. 

Ont comparu : 

pour le Gouvernement 
MM. C. WHOMERSLEY, ministere des Affaires etrangeres 

et du Commonwealth, 
P. HAVERS QC, 

- pour le requerant 
M. J. MACKENZIE, Solicitor, 
Mme K. DUIGAN, 

agent, 
conseil; 

conseil, 
conseiller. 

La Cour a entendu en leurs declarations M. Mackenzie et M. Havers. 

EN FAIT 

I. LES CIRCONST ANCES DE L'ESPECE 

7. Le requerant, M. David Hood, est un ressortissant britannique ne en 
1970 et domicilie au Royaume-Uni. A l'epoque des faits, ii etait militaire 
dans les forces armees britanniques. 

8. Avant Jes evenements litigieux, ii s'absenta a trois reprises sans 
autorisation de son unite en Allemagne. Avant la troisieme absence, il avait 
ete place en detention provisoire dans I' attente d'etre juge par une cour 
martiale pour coups et blessures (chef d' inculpation ulterieurement 
abandonne) ; ii demeura absent pendant pres de deux ans et demi et se rendit 
a la police civile en decembre 1993. 

A. La periode de detention a considerer et le prod~s du requerant en 
cour martiale 

9. Le 11 mai I 994, apres deux semaines de permission, le requerant fut 
porte manquant (quatrieme absence sans autorisation). Le 27 novembre 
1994, ii fut arrete par la police ci vile a son domicile, et conduit le lendemain 
sous escorte militaire a la caseme de Brampton. Devant la Cour, ii y a 
controverse entre Jes parties sur le point de savoir si le requerant a alors ete 
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traduit, le 29 novembre 1994, devant son chef de corps conformement a 
I' article 4 du code de procedure militaire de 1972 (Rules of Procedure 
(Army) 1972; paragraphe 29 ci-dessous). 

10. Le requerant fut maintenu aux arrets de rigueur jusqu'a son prod~s 
en cour martiale. Hormis les fois OU ii etait conduit a l'hopital pour un 
traitement psychiatrique, il fut detenu dans une cellule de la caseme, sous Ja 
surveillance d'un gardien. 

11. Vers decembre 1994, ii fut informe qu'il comparaitrait apres Noel 
devant l'officier adjoint de !'unite (unit adjutant). I1 engagea alors un 
solicitor, qui le conseilla jusqu' au 17 janvier 1995. Le 4 janvier 1995, le 
requerant comparut devant I' officier adjoint de !'unite et se vit remettre le 
resume des depositions. II fut invite a le lire et a en verifier !'exactitude. II 
fut aussi informe de son droit de garder le silence, conformement a 
!'article 10 du code de procedure militaire de 1972 (paragraphe 32 ci-apres). 

12. Sur Jes conseils de ce premier solicitor, le requerant redigea 
une declaration et en demanda une a son amie. Ces deux documents 
furent acheves Jes 4 et 19 janvier 1995 respectivement, et soumis 
le 20 janvier 1995 a l'officier adjoint qui les ajouta au resume des 
depositions. Le requerant fut ensuite place en detention provisoire par son 
chef de corps dans I' attente d'etre juge par une cour martiale et sollicita 
l'aide judiciaire des autorites militaires. L'acte d'inculpation, date du 
25 janvier 1995 et signe par le chef de corps et au nom de I' officier 
convocateur, faisait etat de quatre chefs d' accusation : deux d' absence sans 
autorisation et deux de desertion contraire a la Joi de 1955 sur ]' armee de 
terre (Army Act 1955). 

13. Le requerant donna debut fevrier mandat a son solicitor actuel, mais 
celui-ci ne commern;a a travailler sur l'affaire qu'apres l'octroi de !'aide 
judiciaire par le ministere de la Defense, par courrier date du 14 fevrier 
1995. 

14. Par une decision du 17 mars 1995, une cour martiale de district fut 
convoquee pour juger le requerant. Elle se reunit Jes 3 et 4 avril 1995. Le 
procureur assistant etait l'officier adjoint de !'unite. Le requerant, 
represente, plaida non coupable. 

15. Le conseil du requerant contesta, au regard de !'article 78 de la Joi de 
1984 sur la police et I' administration de la preuve penale (Police and 
Criminal Evidence Act), I' admission des declarations du requerant et de son 
amie comme moyens de preuve. Le judge advocate, apres avoir entendu les 
temoignages de I' officier ad joint et du representant du requerant, estima que 
I' article I 0 du code de procedure militaire de 1972 avait ete dGment 
observe. Considerant que l'interesse avait ete represente et eu egard a la 
procedure suivie, le judge advocate ne voyait pas « comment la situation 
aurait pu etre plus equitable» ; ii rejeta des !ors !'objection. II precisa en 
outre : « nous pouvons tenir pour etabli que, dans toute cour martiale, 
l'officier adjoint ou son assistant remplissent Jes fonctions de procureur ou 
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de procureur adjoint. »Le requerant fut reconnu coupable sur les deux chefs 
d'absence sans autorisation et sur un de desertion ; l'autre cas de desertion 
fut requalifie en « absence sans autorisation ». 11 fut condamne a huit mois 
d'emprisonnement et au renvoi de l'armee. La cour declara que la peine 
tenait compte de la periode pendant laquelle le requerant avait ete aux arrets 
de rigueur immediatement avant sa comparution en cour martiale. 

16. Apres confirmation et publication du verdict et de la peine, le 
requerant saisit la commission ad hoe de l' arrnee (Army Board). Par courrier 
du 13 juillet 1995, ii fut informe du rejet de sa demande. 11 se vit refuser 
I' autorisation de saisir, le 13 septembre 1995, un juge unique de la cour 
martiale d'appel (Courts-Martial Appeal Court) et, le 18 mars 1996, la 
formation pleniere de cette juridiction. 

B. La procedure d'habeas corpus 

17. Le soixante-douzieme jour de la detention du requerant se situe vers 
le 7 fevrier 1995. Par consequent, conformement a !'article 6 du code de 
procedure rnilitaire de 1972 et au paragraphe 6.045 c) des decrets royaux 
(paragraphes 31 et 38 ci-dessous ), I' officier convocateur emit le 3 fevrier 
1995 une instruction, a laquelle etait jointe une autorisation du commandant 
en chef ordonnant de maintenir le requerant en detention « pour empecher 
qu'il ne se soustraie a la justice ( « the delay report » ; ci-apres « le rapport 
de detention » ). 

18. Le 17 fevrier 1995, apres avoir demande copie du rapport de 
detention et informe Jes autorites de son intention de presenter une demande 
d' habeas corpus, le requerant engagea cette procedure, en contestant 
principalement la regularite du rapport de detention. Son solicitor rec;ut le 
rapport le 20 fevrier 1995 et invoqua alors d'autres moyens devant la High 
Court. 

19. Le 21 fevrier 1995, la High Court rejeta la demande, estimant 
notamment que le rapport de detention avait ete elabore convenablement et 
dans Jes delais. Elle releva que le motif formel pour maintenir le requerant 
en detention etait de l'empecher de se soustraire a la justice, motif qu'elle 
jugea « parfaitement comprehensible », vu les accusations portees contre 
l'interesse. 

II. LE DROIT ET LA PRATIQUE INTERNES PERTINENTS 

20. Les dispositions regissant la detention et le jugement des militaires 
figuraient a l'epoque des faits dans la Joi de 1955 sur l'arrnee de terre («la 
loi de 1955 » ), le code de procedure rnilitaire de 1972 ( « le code de 1972 ») 
et Jes decrets royaux de 197 5 sur I' armee (Queen's Regulations for the Army 
1975 ; « Jes decrets royaux » ). 
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21. Depuis le proces du requerant, la legislation a ete modifiee, 
notamment par la Joi de I 996 sur Jes forces armees (Armed Forces Act; voir 
I'arret Findlay c. Royaume-Uni du 25 fevrier 1997, Recueil des arrets et 
decisions 1997-1, p. 276, §§ 52-57) et par Jes reglements de 1997 sur Jes 
enquetes et Jes procedures simplifiees concemant l'armee de terre 
(Investigation and Summary Dealing (Army) Regulations; «Jes reglements 
de 1997 » ). On trouvera ci-apres Jes dispositions applicables !ors de 
l' arrestation, de la detention et du proces du requerant en cour martial e. 

A. Arrestation 

22. Un mandat d'arret a l'encontre d'une personne relevant de la justice 
militaire et soupc;onnee d'avoir deserte ou de s'etre absentee sans 
autorisation peut etre delivre par le chef de corps de I' interesse, et doit etre 
adresse a la police civile. La personne arretee en vertu d'un tel mandat doit 
etre remise des que possible aux autorites militaires (article 190 A de la Joi 
de 1955). 

B. Instruction et detention 

23. Les dispositions pertinentes varient selon que le prevenu est, soit un 
sous-officier ou un soldat, soit un officier ou un adjudant-chef. Dans le 
premier cas (decrit ci-apres), Jes pouvoirs du chef de corps en matiere 
d'instruction et de poursuites contre le prevenu sont generalement plus 
etendus. 

1. La Loi de 1955 

24. La desertion et !'absence sans autorisation constituent des infractions 
au regard de la loi de 1955. La premiere est punie d'une peine 
d'emprisonnement de duree indeterminee (en fonction des pouvoirs de 
sanction de la cour martiale en question) et la seconde d'une peine 
d'emprisonnement de deux ans au plus. 

25. L'article 75 de la Joi de 1955 dispose que !'instruction des 
accusations portees contre une personne aux arrets et relevant de la justice 
militaire est menee sans larder et que la procedure est engagee au plus tot 
en vue de sanctionner ou de Iiberer I' auteur de l' infraction. En outre, si la 
detention excede huit jours sans qu'une cour martiale ait ete convoquee, le 
chef de corps de l'interesse doit etablir, dans Jes formes prescrites, a 
!'intention de l'autorite reglementaire un rapport(« rapport de detention») 
sur la necessite d'un ctelai supplementaire; un rapport similaire doit etre 
adresse a la meme autorite tous Jes huit jours jusqu'a ce qu'une cour 
martiale soit convoquee, !'infraction examinee selon une procedure 
simplifiee, ou le prevenu Iibere. 
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26. Toute allegation selon laquelle une personne relevant de la justice 
militaire a commis une infraction a la Joi de 1955 est notifiee sous forme 
d' inculpation au chef de corps de I' interesse, lequel doit instruire I' affaire 
avant de prendre une quelconque mesure (article 76). 

27. A !'issue de !'instruction, le chef de corps peut, s'il est d'avis qu'il 
n'y a pas lieu de poursuivre, abandonner une accusation (non susceptible de 
faire I' objet d'une procedure simplifiee). II peut en outre suspendre la 
procedure s' ii estime que Jes questions afferentes aux accusations pourraient 
et devraient, dans l'interet d'une bonne administration de la justice, faire 
l'objet d'une action prevue par d'autres dispositions que celles de la Joi de 
1955 (articles 77 et 77 A). 

28. Si le chef de corps n' arrete pas la procedure et si I' accusation ne peut 
faire J'objet d'une procedure simpJifiee OU n'a pas ete abandonnee, OU 

encore que ladite accusation peut faire I' objet d'une procedure simplifiee 
mais que le chef de corps I' estime inadaptee, ii prend Jes « mesures 
prescrites » en vue d'un proct~s en cour martiale (article 78 §§ I et 2). La 
procedure simplifiee consiste a recueillir des depositions uniquement 
ecrites, a statuer Sur Ja cuJpabiJite OU !'innocence du prevenu et a prononcer 
une peine (article 78 § 3). Si, toutefois, le chef de corps a pris des mesures 
pour un proces en cour martiale, toute autorite superieure saisie de l'affaire 
peut la renvoyer au chef de corps en vue d'une procedure simplifiee lorsque 
I' affaire s' y prete (article 78 § 6 ), ou ordonner de ne pas retenir le chef 
d'inculpation ou de suspendre la procedure. 

2. Le code de 1972 

29. En vertu de !'article 4 du code de 1972, lorsqu'une personne est 
detenue par une autorite militaire, son chef de corps doit, sauf 
impossibilite, la faire comparaitre devant Jui dans un delai de quarante
huit heures apres avoir eu connaissance de sa detention, !'informer des 
charges portees contre elle et instruire l'affaire. Si !'instruction n'a pas 
commence dans Jes quarante-huit heures, le chef de corps doit rendre 
compte de l'affaire a une autorite superieure et exposer Jes raisons de ce 
retard (article 4 § 2). 

30. Le rapport vise a I' article 75 de la loi de 1955 doit etre signe par le 
chef de corps du detenu et adresse a la personne chargee de convoquer la 
cour martiale (article 5). Conformement a !'annexe I au code de 1972, le 
rapport doit preciser notamment si le prevenu est aux arrets simples ou de 
rigueur, et exposer Jes motifs de la detention, certains details concernant le 
deroulement de !'instruction et Jes preparatifs pour le proces, ainsi que Jes 
raisons des retards depuis le dernier rapport. 

31. Le prevenu ne doit pas etre maintenu aux arrets plus de soixante
douze jours consecutifs sans qu'une cour martiale soit convoquee, a mains 
que l'officier convocateur n'ordonne par ecrit, en motivant sa decision, de 
ne pas le liberer (article 6). 
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32. Aux termes de I' article 10 § 1, le chef de corps, ou un autre officier 
sur instructions de celui-ci, elabore un condense des depositions. Le prevenu 
ne peut etre present a ce Stade. Ce document reunit Jes depositions signees 
de tous Jes temoins a charge OU des resumes de chacune d' entre elles. Le 
prevenu en rec;oit copie (normalement de I' officier qui en est I' auteur) et est 
informe de son droit de garder le silence dans Jes termes suivants : 

«Le present document est une copie du condense des depositions recueillies dans 
votre affaire; vous n'etes pas tenu de dire quoi que ce soit ace sujet, a moins que vous 
ne le souhaitiez. mais vous devez le lire et si, apres lecture, vous souhaitez dire 
quelque chose, votre declaration sera consignee par ecrit et pourra etre produite 
corn me preuve. » (article I 0 § 2 du code de 1972) 

33. Les declarations soumises par le prevenu (y compris celles des 
temoins qu'il souhaite voir figurer dans le resume) sont jointes au condense 
des depositions dont elles font ensuite partie integrante (article 10 § 4). La 
brochure intitulee « Les droits du soldat » (fournie aux prevenus et mise a 
leur disposition dans Jes cellules) expose que le condense des depositions a 
notamment pour objet de « resumer l'affaire pour le procureur au proces » 

et d'informer le prevenu des preuves qui seront presentees. 
34. Les mesures a prendre par le chef de corps pour envoyer une affaire 

en cour martiale incluent, conformement a l'article 13, d'adresser a 
l'autorite superieure un projet d'acte d'inculpation (signe du chef de 
corps), le condense des depositions, une attestation de personnalite ainsi 
que les etats de service de l'interesse, et une recommandation quant a la 
procedure a suivre (par exemple un examen par une cour martiale de 
district ou une cour martiale generale ). C' est I' officier convocateur qui 
decide en definitive des charges a retenir contre le prevenu, ce qu'il fait 
generalement en contresignant le projet d'acte d'inculpation soumis par le 
chef de corps. 

3. Les decrets royaux 

35. D'apres le paragraphe 6.005 des decrets royaux, la simple allegation 
qu'une personne relevant de la justice militaire a commis une infraction ne 
justifie pas en soi de la mettre necessairement aux arrets. S'il s'agit d'une 
infraction sans gravite, I' auteur doit etre informe des accusations portees 
contre Jui et invite a se presenter au bureau de I' unite a une date et une heure 
donnees. Si l'arrestation s'impose, la forme d'execution des arrets doit etre 
determinee selon Jes interets du service et la nature de I' infraction alleguee. 
En general. une personne ne doit etre mise aux arrets de rigueur que si sa 
detention est necessaire a Ja securite OU au maintien de Ja discipline. 

36. Les arrets de rigueur se justifient, notamment, lorsque le prevenu 
tente deliberement de saper la discipline, risque de se blesser ou de blesser 
autrui, ou de suborner des temoins; lorsqu'il ne s'est pas rendu mais a ete 
apprehende pour s' etre absente sans autorisation ou etre habituellement 
porte manquant ; et lorsqu'il n'est pas souhaitable, dans l'interet de la 
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discipline, vu la nature de !'infraction alleguee et sa repetition, de laisser 
I 'interesse en liberte ou de I' autoriser a frequenter ses camarades 
(paragraphe 6.005). 

37. Le paragraphe 6.007 prevoit (a la lumiere, notamment, du principe 
general selon lequel le prevenu ne doit pas etre inutilement mis aux arrets) 
que le chef de corps est charge de s'assurer, dans chaque cas, que la 
necessite de maintenir le prevenu aux arrets et la forme d'execution de ces 
arrets font I'objet d'un contr6le constant. Au besoin, Jes modalites 
d'execution peuvent etre modifiees OU )e prevenu libere. 

38. Aux termes du paragraphe 6.045 c), la personne responsable du 
prevenu durant sa detention provisoire doit informer celui-ci du rang, du 
nom et de l'unite de la personne qui allegue qu'il a commis l'infraction, 
et de la nature de I' allegation. Selon le paragraphe 6.04 7, une accusation 
portee contre un officier ou un soldat doit etre examinee dans les meilleurs 
delais. Par consequent, a reception de chaque rapport de detention, 
l'officier convocateur doit s'assurer (lorsque le prevenu est detenu) 
de la necessite du maintien en detention (alineas a) et b )). A reception 
du quatrieme rapport ou, dans tous les cas, apres quarante jours de 
detention, l'officier convocateur doit rediger a l'intention de son superieur 
hierarchique un rapport special exposant les motifs du retard, la date 
a laquelle il est prevu de traduire l 'interesse devant un tribunal et les 
raisons du maintien en detention (alinea c)). Si le prevenu n'est pas 
defere a un tribunal avant le soixante-douzieme jour, le superieur de 
l'officier convocateur doit a son tour etablir pour cette date un rapport 
special a !'intention du commandant en chef (alinea d)). A reception 
de ces rapports, le superieur et le commandant en chef precites doivent 
prendre les mesures necessaires pour hater I' ouverture du proces 
(alinea e)). 

39. Lorsqu'un prevenu est maintenu en detention pendant soixante
douze jours consecutifs sans qu'une cour martiale ait ete convoquee, 
)'instruction prevue a ]'article 6 du code de 1972 de ne pas le liberer ne peut 
etre donnee qu'avec l'autorisation prealable du commandant en chef. Le 
rapport doit preciser les motifs du retard, la date a laquelle il est prevu de 
traduire l' interesse devant un tribunal et Jes raisons du maintien en detention 
(paragraphe 6.047 f)). En principe, le prevenu ou son representant ne 
r~oivent pas copie des rapports. 

C. Habeas corpus 

40. L'habeas corpus est une procedure par laquelle une personne privee 
de sa liberte peut demander d'urgence son elargissement en alleguant 
l'illegalite de sa detention. La juridiction competente est normalement la 
High Court - Divisional Court de la Queen's Bench Division ; un membre 
des forces armees mis aux arrets peut se prevaloir du recours d' habeas 
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corpus (R. v. Royal Anny Service Corp. Colchester, ex parte Elliott, All 
England Law Reports 1949, vol. 1, p. 373). 

41. L'ampleur de ce contr6le depend du contexte de l'affaire et, le cas 
echeant, des termes de la Joi en vertu de laquelle s'exerce le pouvoir de 
detention. Toutefois, le tribunal examine si la detention du prevenu est 
reguliere et s, ii existe assez de preuves pour le detenir ; lorsque le pouvoir 
de detention depend de I' etablissement prealable d'un fait objectif, ii doit se 
prononcer sur I' existence de ce fait (Khawaja v. Secretary of State for the 
Home Department, Appeal Cases 1984, p. 74). 

D. Aide judiciaire 

42. Le programme d'aide judiciaire des autorites militaires ne s'applique 
pas aux demandes devant les juridictions civiles, notamment aux recours 
d'habeas corpus. Toutefois, pour une telle procedure, !'aide judiciaire peut 
etre obtenue des autorites civiles. Pour beneficier de !'aide a des fins de 
representation dans le cadre d'une telle procedure, la personne qui en fait la 
demande doit justifier de motifs raisonnables pour etre demanderesse, 
defenderesse ou partie (article 15 § 2 de la loi de 1988 sur I' aide judiciaire ; 
Legal Aid Act). Cette demande n'est approuvee qu'apres examen des 
questions de fait et de droit soulevees par I' action, la cause ou I' objet sur 
lesquels elle porte, ainsi que des circonstances dans lesquelles elle a ete 
presentee (reglements generaux de 1989 sur I' aide judiciaire en matiere 
civile; Civil Legal Aid (General) Regulations). 

43. L'aide judiciaire d'urgence peut etre sollicitee en vertu des 
reglements generaux de 1989. Les informations foumies doivent permettre 
au directeur de district d'apprecier la nature de la procedure en question et 
les circonstances de la demande, et de determiner si les conditions d'octroi 
de !'aide judiciaire sont remplies et si l'interet de la justice commande de 
I' accorder. 

E. Les cours martiales 

44. Les dispositions pertinentes de la loi de 1955 relatives aux cours 
martiales generales sont exposees dans I' arret Findlay precite (pp. 272-275, 
§§ 32-51 ). Ces dispositions (resumees au paragraphe 45 ci-dessous) 
s'appliquent egalement aux cours martiales de district, avec cependant 
certaines differences. Une cour martiale de district se compose d'un 
president et d'au moins deux autres officiers; le grade requis des membres 
est inferieur a celui des membres d'une cour martiale generale. 

45. Au centre du dispositif mis en place par la loi de 1955 se trouvait 
« l'officier convocateur » (convening officer). Cet officier (qui devait avoir 
un certain rang et etre charge du commandement d'un corps des forces 
regulieres ou appartenant au groupe d'unites dont relevait le prevenu) avait 
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la responsabilite de toute affaire devant etre jugee par une cour martiale. n 
devait decider de la nature et du detail des accusations ainsi que du type de 
cour martiale requis, qu'il etait aussi charge de convoquer. 

II etablissait un ordre de convocation, precisant notamment la date, le 
lieu et l'heure du proces, le nom du president et l'identite des autres 
membres, susceptibles d'etre tous designes par lui. A defaut de nomination 
d'un judge advocate par le Bureau du Judge Advocate General, l'officier 
convocateur pouvait le designer lui-meme. II nommait egalement ou donnait 
instruction a un chef de corps de designer I' officier procureur. 

Avant !'audience, l'officier convocateur envoyait un resume des 
depositions a I' officier procureur et au judge advocate, et pouvait indiquer 
les passages susceptibles d'etre declares irrecevables. II veillait a la 
comparution a !'audience de tous les temoins a charge. II donnait 
d'ordinaire son consentement a !'abandon de certaines charges, encore que 
ce ne filt pas toujours necessaire, et, lorsque le prevenu sollicitait le benefice 
de circonstances attenuantes, sa demande ne pouvait etre accueillie sans le 
consentement de I' officier convocateur. Celui-ci devait aussi faire en sorte 
que le prevenu put convenablement preparer sa defense, avoir un 
representant au besoin et prendre contact avec les temoins a decharge. II 
devait veiller a ordonner la comparution a 1' audience de tous les temoins 
lorsqu'elle etait « raisonnablement requise »par la defense. 

L' officier convocateur pouvait dissoudre la cour martiale avant ou 
pendant le proces, dans l'interet d'une bonne administration de la justice. En 
outre, ii pouvait formuler des observations sur la procedure de la cour 
martiale. Ces observations n'etaient pas versees au dossier mais 
generalement communiquees a part aux membres de la cour sauf dans le cas 
exceptionnel d'une publicite de !'instruction necessaire dans l'interet de la 
discipline, ce qui permettait alors de Jes diffuser dans les consignes de la 
circonscription militaire. 

D' ordinaire, I' officier convocateur remplissait egalement la fonction 
d' officier confirmateur (confirming officer). Les conclusions d'une cour 
martiale ne prenaient effet qu'une fois confirmees par cet officier, qui 
pouvait ne pas enteriner la decision, prononcer une autre sentence, reporter 
!'application d'une peine ou la remettre en tout ou partie. 

PROCEDURE DEV ANT LA COMMISSION 

46. M. Hood a saisi la Commission le 18 avril 1995. lnvoquant les 
articles 5 et 13 de la Convention, ii pretendait n'avoir pas ete traduit aussitot 
apres son arrestation devant un juge ou un autre magistrat habilite par la loi 
a exercer des fonctions judiciaires, n'avoir dispose d'aucun recours 
conforme a !'article 5 § 4 pour contester son maintien en detention, et 
n'avoir pas eu droit a reparation ou dispose d'un recours inteme effectif 
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pour exposer ces griefs. II affirmait aussi, sur le terrain de I' article 6 §§ l 
et 3, que sa cause n'avait pas ete entendue equitablement et publiquement 
par un tribunal independant et impartial, etabli par la loi. 

4 7. Le l er decembre 1997, la Commission a declare irrecevables les 
griefs relatifs aux penodes de detention anteneures au 27 novembre I 994 et 
a retenu la requete (n° 27267/95) pour le surplus. Dans son rapport du 
28 mai 1998 (ancien article 31 de la Convention), elle formule a l'unanimi
te I'avis qu'il y a eu violation de !'article 5 §§ 3 et 5, qu'il n'y a pas eu 
violation de I' article 5 § 4 et qu'il n'y a pas lieu d'examiner le grief sous 
!'angle de !'article 13. Elle exprime en outre I'avis unanime qu'il y a eu 
violation de !'article 6 § I quant aux exigences d'equite, d'inctependance et 
d'impartialite, qu'il n'y a pas eu violation de cette disposition s'agissant de 
la publicite des debats et qu'il n'y a pas lieu d'examiner Jes autres griefs du 
requerant sur le terrain de !'article 6 §§ 1 et 3. Le texte integral de son avis 
figure en annexe au present arret. 

CONCLUSIONS PRESENTEES A LA COUR 

48. Le Gouvemement ne conteste pas le constat de violation de 
!'article 5 §§ 3 et 5 et de I' article 6 § 1 formule par la Commission. 
Toutefois, quant a !'article 41 de la Convention (ancien article 50), ii fait 
valoir que le constat de violation constituerait en soi une reparation 
suffisante. 

49. Le requerant a invite la Cour a constater une violation des droits que 
lui reconnaissent Jes articles 5, 6 et 13 de la Convention et a Jui accorder une 
indemnite au titre du prejudice moral et des frais et depens, en application 
de l' article 41 de la Convention. 

ENDROIT 

I. SUR LA VIOLATION ALLEGuEE DE L' ARTICLE 5 § 3 DE LA 
CONVENTION 

50. Le requerant pretend que sa detention prov1s01re n'etait pas 
conforme aux exigences de !'article 5 § 3, dont le passage pertinent est ainsi 
libelle : 

« Toute personne arretee ou detenue, dans Jes conditions prevues au paragraphe I c) 
du present article, doit etre aussitot traduite devant un juge ou un autre magistrat 
habilite par la loi a exercer des fonctions judiciaires ( ... ) » 
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A. Applicabilite de l'article S § 3 

51. Les parties ne contestent pas l'applicabilite de !'article 5 § 3. La 
Cour estime que cette disposition trouve manifestement a s'appliquer. Vu la 
nature des accusations et la peine infligee, le requerant a ete arrete au motif 
qu'il existait des raisons plausibles de le soups;onner d'avoir commis une 
«infraction» au sens de !'article 5 § 1 c) (voir, par exemple, l'arret 
De Jong, Baljet et Van den Brink c. Pays-Bas du 22 mai 1984, serie A 
n° 77, pp. 21-22, §§ 42-44). En outre, les arrets de rigueur infliges a 
l'interesse constituent une detention, vu son incarceration dans une cellule 
de !'unite, sous la surveillance d'un gardien (arret Engel et autres c. Pays
Bas du 8 juin 1976, serie A n° 22, p. 26, § 63). 

B. Observation de l'article S § 3 

52. Devant la Cour, le requerant conteste avoir ete traduit devant son 
chef de corps le 29 novembre 1994, conformement a I' article 4 du code de 
1972 (paragraphe 29 ci-dessus), faisant valoir qu'il n'a aucun souvenir 
d'une telle audition, qu'il n'y a aucune annotation dans son agenda a cette 
date et qu'il n'existe aucun proces-verbal y afferent. A titre subsidiaire, ii 
soutient que, meme si cette audition avait eu lieu, son chef de corps ne 
saurait passer pour impartial, compte tenu du role que, de surcroit, celui-ci a 
joue dans I' accusation et de ses responsabilites en matiere de discipline et 
d'ordre au sein de son unite. A cet egard, ii invoque egalement !'absence de 
qualifications juridiques du chef de corps. 

53. Enfin, le requerant pretend que la procedure prevue par !'article 4 
presentait des lacunes pour d' autres raisons, notamment le defaut de proces
verbal de I' audition ainsi que I' absence de dispositions faisant obligation 
d'informer le prevenu des motifs de la detention provisoire envisagee ou de 
l'entendre a cet egard. 

54. Dans son rapport, la Commission constate que le requerant ne nie 
pas avoir ete traduit devant son chef de corps le 29 novembre 1994, 
conformement a !'article 4 du code de 1972. Toutefois, convaincue que 
l'impartialite de cet officier pouvait paraitre sujette a caution du fait de ses 
autres pouvoirs et fonctions mentionnes par le requerant, elle a conclu a la 
violation de !'article 5 § 3. Eu egard a cette conclusion, la Commission a 
estime qu'il n'y avait pas lieu d'examiner les autres griefs de l'interesse 
sous I' angle de cette disposition. 

55. Le Gouvemement soutient que !'audition prevue par !'article 4 a eu 
lieu le 29 novembre 1994 et a precise, a I' audience devant la Cour, que le 
requerant n'avait pas nie ce fait devant la Commission et ne l'avait pas 
souleve dans sa demande d' habeas corpus aupres de la High Court. II ne 
conteste pas le constat de violation de I' article 5 § 3 formule par la 
Commission et estime qu'il n'y a pas lieu d'examiner separement les autres 
griefs du requerant sous I' angle de cette disposition. 
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56. Quant au fait en litige entre Jes parties, a savoir si le requerant a ete 
traduit ou non devant son chef de corps le 29 novembre 1994 conformement 
a !'article 4 du code de 1972, la Cour juge convaincants les arguments du 
Gouvernement. Le requerant aurait pu soulever cette question devant la 
Commission apres que celle-ci avait retenu la requete. II ne !'a pas fait. En 
outre, toute inobservation dudit article pouvait etre invoquee dans le cadre 
de la procedure d' haheas co1pus. Le requerant n'a pas fait valoir un tel 
manquement dans cette procedure, qu'il a engagee pour se plaindre d'autres 
violations alleguees du droit inteme, et au cours de laquelle ii a ete conseille 
par le meme representant que devant la Cour (paragraphe 18 ci-dessus). Des 
!ors, la Cour examinera le grief tire de I' article 5 § 3 en partant du principe 
que le requerant a ete traduit devant son chef de corps le 29 novembre 1994, 
conformement a !'article 4 du code de 1972. 

57. Quant au fond du grief relatif a I' impartialite du chef de corps dans 
le cadre de I' audition prevue a I' article 4, la jurisprudence des organes de la 
Convention dispose que, s'il s'avere a la date de la decision sur la detention 
provisoire que le « magislrat habilite par la loi a exercer des fonctions 
judiciaires » peut intervenir dans la procedure ulterieure a titre de 
representant de I' autorite de poursuite, ii ne peut passer pour in dependant 
des parties a ce stade preliminaire car ii a des chances de devenir l'une 
d'elles par la suite (arret Huber c. Suisse du 23 octobre 1990, serie A 
n° 188, p. 18, §§ 42-43, et arret Brincat c. ltalie du 26 novembre 1992, 
serie A n° 249-A, pp. 11-12, §§ 20-21). 

La Cour prend acte des pouvoirs et fonctions (exposes en particulier aux 
paragraphes 23, 27, 28, 32 et 34 ci-dessus) qu'assume d'habitude le chef de 
corps apres avoir conduit I' audition prevue a I' article 4 du code de 1972. 
Cela etant, cet officier etait susceptible de jouer un role determinant dans la 
suite de la procedure contre le requerant. Certes, I' officier ad joint de I' unite 
(unit adjutant) remplit souvent certaines des fonctions du chef de corps (ce 
qui a effectivement ete le cas en l'espece), mais ii est clair qu'il agit au nom 
de ce dernier, son superieur hierarchique direct. En outre, le judge advocate 
a confirme au cours du proces du requerant devant la cour martiale que 
!'officier adjoint de !'unite est generalement designe comme procureur ou 
procureur assistant; c'est cette derniere fonction qu'il a exercee en !'espece. 

Dans ces conditions, la Cour conclut que Jes doutes du requerant sur 
l'impartialite de son chef de corps doivent passer pour objectivement 
justifies. 

58. A l'instar de la Commission, la Cour estime que les responsabilites 
concomitantes du chef de corps en matiere de discipline et d'ordre au sein 
de son unite donnent a un prevenu une raison supplementaire de nourrir des 
doutes legitimes sur l'impartialite de cet officier lorsqu'il decide de la 
necessite de placer en detention un prevenu relevant de son autorite. Ce 
point de vue se trouve etaye par le paragraphe 6.005 des decrets royaux 
(paragraphe 36 ci-dessus), qui autorise le chef de corps a refuser de liberer 
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un prevenu detenu s'il juge qu'il n'est pas souhaitable « dans l'interet de la 
discipline» de ]e ]aisser en Jiberte OU de !'autoriser a frequenter ses 
camarades. 

59. Vu la conclusion qui precede, ii ne s'impose pas d'examiner 
I' argument connexe du requerant relatif a I' absence de qualifications 
juridiques de son chef de corps. 

60. Entin, quant a !'allegation selon Iaquelle la procedure prevue a 
!'article 4 presentait des lacunes a d'autres egards (paragraphe 53 ci-dessus), 
le Gouvemement a fait valoir devant la Commission que cette procedure 
foumissait au requerant la « possibilite » d'etre entendu et que l'interesse a 
ete informe par son chef de corps des raisons de sa detention. A ce propos, 
la Cour rappelle les exigences de procedure et de fond de !'article 5 § 3, qui 
comportent notamment !'obligation pour le « magistrat » d'entendre 
personnellement le prevenu, d'examiner toutes Jes circonstances qui militent 
pour ou contre la detention provisoire et d' en rendre compte dans la 
decision de detenir I'interesse (arret Schiesser c. Suisse du 4 decembre 
1979, serie A n° 34, pp. 13-14, § 31, et arret Letellier c. France du 
26juin 1991, serie A n° 207, p. 18, § 35). Dans son arret Duinhof et Duijf 
c. Pays-Bas, la Cour a en outre souligne !'importance des «exigences 
precisees par «la Joi», par opposition aux pratiques habituelles, lorsqu'il 
s'agit de determiner si une procedure nationale visant a statuer sur la liberte 
individuelle satisfait aux imperatifs de !'article 5 § 3 (arret du 22 mai 1984, 
serie A n° 79, pp. 15-16, § 34). 

Toutefois, vu ses conclusions aux paragraphes 57 et 58 ci-dessus, la Cour 
est d'avis qu'il n'y a pas lieu de se prononcer sur ce grief supplementaire. 

61. En conclusion, la Cour constate qu' ii y a eu violation de I' article 5 
§ 3 de la Convention en ce que le chef de corps ne pouvait passer pour 
independant des parties a I' epoque des faits. 

II. SUR LA VIOLATION ALLEGuEE DE L' ARTICLE 5 § 4 DE LA 
CONVENTION 

62. Le requerant soutient qu'il n'a pas eu droit a !'aide judiciaire 
militaire pour la procedure d'habeas corpus et que, n'ayant aucune 
personne a charge, ii n'aurait rien obtenu non plus du regime civil d'aide 
judiciaire pour presenter ce recours. II allegue la violation de !'article 5 § 4, 
ainsi libelle : 

« Toute personne privee de sa liberte par arrestation ou detention a le droit 
d'introduire un recours devant un tribunal, afin qu'il statue a bref de!ai sur la legalite 
de sa detention et ordonne sa liberation si la detention est illcgale. » 

63. Dans son rapport, la Commission constate que, pour une telle 
procedure, le regime civil d'aidejudiciaire pouvait s'appliquer au personnel 
militaire (y compris a titre d'urgence) et que le requerant a en fait ete 
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represente par un solicitor depuis la periode d'avant Noel 1994 jusqu'a la 
mi-janvier 1995, et par son conseil actuel du debut fevrier 1995 jusqu'a ce 
jour. Elle conclut a la non-violation de I' article 5 § 4 de la Convention. 

64. Le Gouvemement souscrit a la conclusion de la Commission. A 
!'audience devant la Cour, il a confirme que le requerant aurait pu solliciter 
!'aide judiciaire civile, mais qu'il a omis de le faire. 

65. La Cour constate que le requerant n'a pas sollicite !'aide judiciaire 
civile (paragraphes 42 et 43 ci-dessus) et fait observer qu'au demeurant, ii a 
ete represente par deux avocats durant la majeure partie de sa detention 
provisoire, y compris pour la procedure d' habeas corpus (paragraphes 11, 
13 et 18 ci-dessus). Des !ors, l'interesse n'a pas demontre qu'il n'a pas 
dispose des garanties adaptees a la nature de la privation de liberte dont ii se 
plaint (voir, par exemple, l'arret Megyeri c. Allemagne du 12 mai 1992, 
serie A n° 237-A, pp. 11-12, § 22). 

66. Partant, la Cour conclut qu'il n'y a pas eu violation de !'article 5 § 4 
de la Convention. 

III. SUR LA VIOLATION ALLEGuEE DE L'ARTICLE 5 § 5 DE LA 
CONVENTION 

67. L' article 5 § 5 de la Convention est ainsi libelle : 

« Toute personne victime d'une arrestation ou d'une detention dans des conditions 
contraires aux dispositions de cet article a droit a reparation. » 

68. Devant la Cour, le requerant n'invoque pas expressement 
!'article 5 § 5 de la Convention. La Commission exprime l'avis qu'il y a eu 
violation de cette disposition. Le Gouvemement ne le conteste pas. 

69. Vu son constat de violation de !'article 5 § 3 (paragraphe 61 ci
dessus) et le fait que le Gouvernement admet que le requerant n'a pas eu 
droit a reparation a cet egard, la Cour se doit de conclure a la violation de 
!'article 5 § 5 (voir, par exemple, l'arret Brogan et autres c. Royaume-Uni 
du 29 novembre 1988, serie A n° 145-B, p. 35, § 67). 

IV. SUR LA VIOLATION ALLEGuEE DE L'ARTICLE 13 DE LA 
CONVENTION 

70. Dans son memoire, le requerant invoque !'article 13 de la 
Convention pour etayer ses griefs concemant Jes recours disponibles en cas 
de privation de liberte, mais ne presente a cet egard aucun argument devant 
la Cour. Le passage pertinent de cette disposition est ainsi libelle : 

« Toute personne dont Jes droits et libertes reconnus dans la ( ... ) Convention ont ete 
violes adroit a l'octroi d'un recours effectif devant une instance nationale ( ... ) » 
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71. La Commission n'a pas juge necessaire d'examiner le grief sur le 
terrain de !'article 13, vu sa conclusion quant au grief tire de !'article 5 § 4 
de la Convention. A !'audience, le Gouvemement a propose a la Cour de 
suivre la meme demarche. 

72. Avec la Commission, la Cour estime qu'eu egard au constat de non
violation de !'article 5 § 4 de la Convention en l'espece (paragraphe 66 ci
dessus), ii n'est pas necessaire de contr6ler le respect des exigences, moins 
strictes, de !'article 13 de la Convention (voir l'arret Brogan et autres 
precite, p. 36, § 68). 

V. SUR LA VIOLATION ALLEGuEE DE L'ARTICLE 6 §§ 1ET3 DE 
LA CONVENTION 

73. Le requerant pretend que son proces devant la cour martiale ne 
repondait pas aux exigences de !'article 6 §§ I et 3 de la Convention, dont le 
passage pertinent se lit ainsi : 

« I. Toute personne a droit a ce que sa cause soit entendue equitablement, 
publiquement ( ... ) par un tribunal independant et impartial, etabli par la Joi, qui 
decidera ( ... )du bien-fonde de toute accusation en matiere penale dirigee contre elle. 
( ... ) . 

3. Tout accuse adroit notamment a : 
( ... ) 

c) se defendre lui-meme ou avoir !'assistance d'un defenseur de son choix et, s'il 
n, a pas les moyens de remunerer un defenseur, pouvoir etre assiste gratuitement par 
un avocat d'office, lorsque Jes interets de la justice !'exigent; 

( ... ) )) 

74. Devant la Cour, l'interesse met principalement en cause 
l'independance et l'impartialite de la cour martiale. 

La Commission estime que le requerant n'a pas ete entendu par un 
tribunal independant et impartial. 

Compte tenu de la decision et du raisonnement de la Cour dans I' arret 
Findlay precite (pp. 279-283, §§ 68-80) et dans l'arret Coyne c. Royaume
Uni du 24 septembre 1997 (Recueil des arrets et decisions 1997-V, 
pp. 1854-1855, §§ 54-58), le Gouvemement ne conteste pas la conclusion 
de la Commission. 

75. Le requerant affirme egalement que la cour martiale n'etait pas un 
tribunal « etabli par la loi ». II denonce en outre sur le terrain de 
!'article 6 §§ I et 3 c) les insuffisances du regime d'aide judiciaire 
militaire, faisant valoir qu'il n'aurait pas soumis sa declaration et celle de 
son amie a l'officier adjoint de !'unite s'il avait ete represente par un 
avocat. 

La Commission n'a pas estime necessaire d'examiner ces griefs. 
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Selon le Gouvernement, M. Hood a beneficie de !'aide judiciaire des 
autorites militaires et la cour martiale a rejete ses arguments contestant 
!'admission des declarations comme moyens de preuve. La Cour devrait se 
rallier au point de vue de la Commission sur ces griefs. 

76. La Cour rappelle que, dans son arret Findlay precite, elle a estime 
qu'une cour martiale generale convoquee conformement a la Joi de 1955 
sur I' armee de terre ne repondait pas aux conditions d'independance et 
d'impartialite enoncees a !'article 6 § 1 de la Convention, compte tenu 
notamment du role crucial joue dans son organisation par I' officier 
convocateur, lequel etait etroitement lie aux autorites de poursuite, etait 
le superieur hierarchique des membres de la cour martiale et pouvait, 
quoi4ue dans des circonstances precises, dissoudre celle-ci et refuser 
d'enteriner sa decision (voir l'arret Findley precite, pp. 279-283, §§ 68-80, 
ainsi que le paragraphe 45 ci-dessus). Dans l'arret Coyne susmentionne, 
elle est parvenue a une conclusion similaire s'agissant d'une cour 
martiale de district convoquee en vertu de la Joi de 1955 sur l'armee 
de I' air. 

77. La Cour ne voit aucune raison de distinguer le cas d'espece des 
affaires de MM. Findlay et Coyne quant au role joue par l'officier 
convocateur dans I' organisation de la cour martial e. II s' ensuit que, pour 
Jes motifs indiques dans l'arret Findlay precite, la cour martiale qui a juge 
le requerant n' etait pas « independant[ e] et impartial[ e] » au sens de I' ar
ticle 6 § I. 

78. Comme en l'arret Findlay precite (p. 283, § 80), la Cour estime qu'il 
ne s' impose pas d' examiner separement I' autre grief tire de I' article 6 § I, a 
savoir que la cour martiale n'etait pas un tribunal « etabli par la Joi ». Elle 
parvient a une conclusion analogue pour le grief relatif a l'insuffisance 
alleguee du regime d'aide judiciaire militaire, compte tenu de ses 
conclusions precedentes et vu Jes circonstances particulieres de I' espece, 
notamment le fait que le requerant a soumis Jes declarations en question 
apres avoir recueilli sur ce point des conseils juridiques. 

79. En conclusion, la Cour constate une violation de I' article 6 § I, en ce 
que la cour martiale ne repondait pas aux conditions d'independance et 
d' impartialite. 

VI. SUR L' APPLICATION DEL' ARTICLE 41 DE LA CONVENTION 

80. Le requerant reclame une reparation au titre de I' article 41 de la 
Convention, ainsi libelle : 

«Si la Cour declare qu'il y a eu violation de la Convention ou de ses Protocoles, et 
si le droit interne de la Haute Partie contractante ne permet d'effacer 
qu'imparfaitement Jes consequences de cette violation, la Cour accorde ii la partie 
le see, s' ii y a lieu, une satisfaction equitable. » 
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A. Dommage 

81. Le requerant n'allegue aucun dornrnage materiel. 
82. Pour le prejudice moral resultant des violations de I' article 5, il 

reclame une indernnite de 10 OOO livres sterling (GBP), faisant valoir qu'il 
aurait pu etre libere sous condition s'il avait ete entendu comme le prevoit 
!'article 5 § 3 ; en consequence, ii a purge cent vingt-cinq jours de detention 
provisoire qui n'ont pas ete correctement deduits de sa peine et a vecu une 
situation de profonde incertitude et d'inconfort extreme durant cette periode. 
II demande en outre 15 OOO GBP en dedommagement du prejudice moral que 
lui ont cause son proces et sa condamnation par un tribunal qui ne repondait 
pas aux exigences de I' article 6 § 1. II invoque a cet egard le fait que son 
temps de detention provisoire n'aurait pas ete correctement deduit de sa 
peme. 

83. Selan le Gouvemement, ni la detention provisoire du requerant ni 
ses pretendues consequences ne justifient une reparation pour prejudice 
moral. En particulier, ii aurait ete inconcevable de ne pas placer le requerant 
en detention avant son proces en cour martiale, compte tenu de ses 
antecedents d'absence sans autorisation. En outre, rien ne permet de croire 
que le requerant n'aurait pas ete condarnne et n'aurait pas subi Jes 
consequences, identiques ou analogues, de cette condamnation si la cour 
martiale avait ete organisee de maniere a repondre aux exigences de 
!'article 6 § 1. Des !ors, aucun lien de causalite n'a ete etabli entre le 
prejudice moral allegue et la violation des articles 5 et 6 de la Convention 
denoncee par le requerant. 

84. La Cour rappelle que le prejudice permettant l'octroi d'une 
satisfaction equitable consiste dans la privation de liberte que l'interesse 
n'aurait pas subie s'il avait joui des garanties de !'article 5 § 3. Par 
consequent, dans son arret Huber par exemple, la Cour a conclu que Jes 
pieces du dossier ne permettaient pas de penser que la detention provisoire 
incriminee n'aurait pas eu lieu si un magistrat offrant Jes garanties de 
!'article 5 § 3 avait eu competence pour delivrer le mandat d'arret. Dans 
cette affaire, la Cour a done rejete la demande au titre du dornrnage materiel 
et estime que I' arret foumissait une satisfaction equitable suffisante pour 
tout prejudice moral dans Jes circonstances de la cause (voir l'arret Huber 
precite, pp. 18-19, §§ 45-46). 

85. En l'espece, la Cour estime que les pieces du dossier et, en 
particulier, Jes antecedents d' absence sans autorisation du requerant 
(paragraphes 8 et 9 ci-dessus) n'etayent pas l'idee que M. Hood n'aurait pas 
ete detenu avant sa comparution en cour martiale si !'article 5 § 3 n'avait 
pas ete enfreint. 

86. Comme dans Jes affaires Findlay et Coyne precitees (respectivement, 
p. 284, §§ 85 et 88, et pp. 1855-1856, § 62), la Cour estime que, dans Jes 
circonstances de l'espece, ii Jui est impossible de speculer sur !'issue de la 
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procedure devant la cour martiale si la violation de !'article 6 § 1 n'avait pas 
eu lieu. 

87. Des lors, la Cour estime que le present arret constitue en soi une 
satisfaction equitable suffisante pour le prejudice moral eventuel decoulant 
de la violation des articles 5 et 6 de la Convention. 

B. Dommages-interets punitifs 

88. A !'audience, le conseil du requerant a fait valoir que l'interesse 
avait droit a des dommages-interets punitifs, au motif notamment que l'Etat 
defendeur, a la suite de la publication du rapport de la Commission du 
5 septembre 1995 concluant a la violation de !'article 6 § 1, n'a pris aucune 
mesure pour veiller a ce que le personnel des forces armees ne continue pas 
a etre juge par des cours martiales convoquees selon la procedure 
incriminee. 

89. Dans les circonstances de l'espece, la Cour ne voit aucune base 
permettant d'accueillir cette demande (voir, mutatis mutandis, l'arret Selc;:uk 
et Asker c. Turquie du 24 avril 1998, Recueil 1998-II, p. 918, § 119). 

C. Frais et depens 

90. Le conseil du requerant a fait parvenir un etat detaille des frais et 
depens exposes dans le cadre de la procedure inteme d' habeas corpus et 
devant Jes organes de la Convention, pour un montant de 14 137,75 GBP 
(taxe sur la valeur ajoutee (TV A) incluse). 

91. Le Gouvemement soutient que la Cour ne doit pas allouer de depens 
au titre de la procedure d' habeas corpus. Contestant Jes sommes reclamees 
pour les courriers et les appels telephoniques, le tarif horaire et le nombre 
d'heures de travail sur la requete presentee aux organes de la Convention, il 
propose d'accorder 7 666 GBP (TV A incluse) au titre des frais et depens. 

92. La Cour releve que la procedure d' habeas corpus, si elle avait ete 
couronnee de succes, aurait abouti a la liberation du requerant. Cette 
procedure doit done etre prise en compte pour I'octroi d'une indemnite au 
titre de l' article 41. Statuant en equite, elle alloue une somme de 
10 500 GBP pour frais et depens, y compris tout montant pouvant etre du au 
titre de la TV A. 

D. Interets moratoires 

93. Selon Jes informations dont dispose la Cour, le taux d'interet legal 
applicable au Royaume-Uni a la date d'adoption du present arret est de 
7,5 % !'an. 
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PAR CES MOTIFS, LA COUR 

l. Dit, a l'unanimite, qu'il y a eu violation de !'article 5 § 3 de la 
Convention ; 

2. Dit, a l'unanimite, qu'il n'y a pas eu violation de !'article 5 § 4; 

3. Dit, a l'unanimite, qu'il y a eu violation de !'article 5 § 5; 

4. Dit, a l'unanimite, qu'il ne s'impose pas d'examiner aussi l'affaire sous 
I' angle de I' article 13 de la Convention ; 

5. Dit, a l'unanimite, qu'il y a eu violation de !'article 6 § 1 de la 
Convention ; 

6. Dit, par seize voix contre une, que le present arret fournit en soi une 
satisfaction equitable suffisante pour le prejudice moral eventuel subi 
par le requerant ; 

7. Dit, a l'unanimite, 
a) que l 'Etat defendeur doit verser au requerant dans les trois mois, pour 
frais et depens, une somme totale de 10 500 (dix mille cinq cents) livres 
sterling, y compris tout montant pouvant etre du au titre de la taxe sur la 
valeur ajoutee ; 
b) que ce montant sera a majorer d'un interet simple de 7,5 % !'an a 
compter de !'expiration dudit delai et jusqu'au versement; 

8. Rejette, a l'unanimite, la demande de satisfaction equitable pour le 
surplus. 

Fait en franc;ais et en anglais, puis prononce en audience publique au 
Palais des Droits de I' Homme, a Strasbourg, le 18 fevrier 1999. 

Paul MAHONEY 

Greffier adjoint 

Luzius WILDHABER 

President 

Au present arret se trouve joint, conformement aux articles 45 § 2 de la 
Convention et 74 § 2 du reglement, !'expose de !'opinion en partie 
dissidente de M. Zupancic. 

L.W. 
P.J.M. 
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OPINION EN PARTIE DISSIDENTE 
DE M. LE JUGE ZUPANCIC 

(Traduction) 

J' ai vote avec la majorite sur tous Jes points honnis la question de la 
satisfaction equitable. J'estime en effet deplorable !'affirmation selon 
laquelle ii est « impossible [a la Cour] de speculer sur l'issue de la 
procedure devant la cour martiale » (paragraphe 86 de I' arret), d' autant que 
la jurisprudence de la Cour, qui remonte a I' arret Colozza c. Italie du 
12 fevrier 1985, serie A n° 89, n'offre pas d'explication technique de cette 
theorie. 

II s'agit en fait d'interpreter !'article 41 de la Convention, a savoir le sens 
des mots « ( ... ) si le droit inteme de la Haute Partie contractante ne permet 
d'effacer qu'imparfaitement Jes consequences de cette violation ( ... ) ». En 
pareils cas, la legislation de 1' Etat defendeur devrait prevoir une revision de 
l'affaire. 

II serait en effet contraire a la logique de soutenir que la condamnation et 
la peine prononcees a !'issue d'une procedure penale sont legitimes quand 
bien meme la procedure aurait meconnu Jes principes essentiels du proces 
equitable, des voies legales, etc. La legitimite d'un jugement sur le fond 
depend de la legitimite de la procedure ayant permis d'y parvenir. En 
decider autrement - c'est-a-dire separer totalement la procedure de son 
resultat au fond (condamnation et peine) - rabaisserait !'importance de la 
procedure a un rang secondaire. Cela reviendrait a conferer a la procedure, 
comme a l'epoque OU elle etait purement inquisitoire, un caractere 
accessoire par rapport a !'importance« substantielle »de l'affaire. 

Cela n'est cependant pas une position defendable. Sinon, l'equite du 
proces ne serait pas aussi capitale dans la signification de I' article 6 de la 
Convention qu'elle l'est effectivement, et la regle d'exclusion ne serait pas 
non plus une sanction processuelle aussi importante tant dans la plupart des 
ordres juridiques intemes que dans certains instruments intemationaux tels 
que la Convention des Nations unies contre la torture (article 15). 

Dire qu'en l'espece ii est« impossible de speculer sur !'issue [quant au 
fond] de la procedure » - autrement dit affirmer que la Cour ne sait pas ce 
qui se serait produit si Jes preceptes de I' equite du proces avaient ete 
respectes en fait - constitue en soi une speculation. Cela revient a 
supposer que l'affaire aurait ete tranchee a l'identique - done que le 
prevenu aurait ete reconnu coupable - meme si le proces avait ete 
equitable en realite. 

La Cour se trouve des !ors face a un dilemme: elle est obligee de 
speculer sur le point de savoir si elle accepte ou non le resultat de I' affaire 
sur le fond. 
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II faudrait par consequent interpreter la phrase figurant a I' article 41 
« ( ... ) si le droit inteme de la Haute Partie contractante ne permet d'effacer 
qu'imparfaitement Jes consequences ( ... ) » de fa~on a obliger l'Etat 
defendeur a permettre un prod~s en revision. 

En realite, le code de procedure penale de certains Etats contractants 
renferme des dispositions appropriees offrant aux personnes reconnues 
coupables dans des situations analogues a celles du requerant en I' espece 
une base juridique pour demander un proci~s en revision. Ces personnes 
acquierent des lors le locus standi necessaire pour introduire un recours 
special lorsque la Cour europeenne des Droits de !'Homme a dit que la 
procedure penale ayant abouti a leur condamnation ne satisfaisait pas a une 
exigence de procedure inscrite dans la Convention. C'est a mon sens dans 
ces conditions seulement que le but de I' article 41 se trouve pleinement 
atteint. 

Toutefois, dans des situations comme celle examinee en l' espece - ou la 
legislation inteme ne prevoit aucun recours special apres condamnation - la 
Cour devrail adopter une optique moins defaitiste. Notre arret devrait dire, 
au moins implicitement, que la legislation inteme doit prevoir la revision de 
l'affaire lorsqu'est constatee l'inobservation des exigences essentielles de 
procedure. Voila, a mon a vis, le but vise a I' article 41 par Jes mots « si le 
droit inteme ne permet d'effacer qu'imparfaitement les consequences de [la] 
violation ». 
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ANNEXE 

A VIS DE LA COMMISSION EUROPEENNE 
DES DROITS DE L'HOMME1 

(formule dans le rapport de la Commission2 du 28 mai 1998) 

[La Commission siegeait dans Ja composition suivante : 

MM. S. TRECHSEL, president, 
E. BUSUTIIL, 

GAUKUR 16RUNDSSON, 

A.~. G6Z0B0YOK, 

A. WEITZEL, 

1.-C. SOYER, 

H. DANELIUS, 
Mme G.H. THUNE, 

MM. F. MARTINEZ, 

C.L. ROZAKIS, 
Mme 1. LIDDY, 

MM. L. LOUCAIDES, 

8. MARXER, 

M.A. NOWICKI, 

I. CABRAL BARRETO, 

B. CONFORTI, 

N. BRATZA, 

I. BEKES, 

1. MUCHA, 

D. SVABY, 

G. RESS, 

A PERENIC, 

c. BiRSAN, 

P. LORENZEN, 

K. HERNDL, 

E. BIELIUNAS, 

E.A. ALKEMA, 
Mme M.HION, 

MM. R. NICOLINI, 

A. ARABADJIEV, 

et M. M. DE SALVIA, secretaire.] 

I. Traduction ; texte anglais original. 
2. L'avis se re:fere a des paragraphes anterieurs du rapport de Ja Commission, dont le texte 
integral peut etre obtenu au greffe de Ja Cour. 
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A. Griefs declares recevables 

65. La Commission a declare recevables les griefs suivants : 
- Le requerant, a la suite de son arrestation, n'aurait pas ete aussitot 

traduit devant un « magistrat habilite par la loi a exercer des fonctions 
judiciaires » ; 

- Par la suite, l'interesse n'aurait pas eu le droit d'introduire un recours 
devant un tribunal, afin qu'il statue sur la legalite de sa detention provisoire ; 

- Quant a sa detention provisoire, le requerant n'aurait pas eu droit a 
reparation au titre de la violation des droits que lui reconnait la Convention ; 

- 11 n'aurait dispose d'aucun recours inteme effectif pour faire valoir la 
violation des droits garantis par la Convention ; 

- Devant la cour martiale, sa cause n'aurait pas ete entendue equitable
ment par un tribunal independant et impartial ; 

- Les debats devant la cour martiale n'etaient pas « publics » ; 
- La cour martiale n' aurait pas ete un tribunal « etabli par la loi » et la 

procedure, sous d'autres aspects specifiques, n'aurait pas satisfait a 
!'exigence d'equite posee par I' article 6 § I de la Convention. 

B. Points en litige 

66. Les points en litige en I' espece sont done les suivants : 
- Le requerant a-t-il ete aussitot traduit devant un « magistrat habilite 

par la Joi a exercer des fonctions judiciaires »au sens de I' article 5 § 3 de la 
Convention ? 

- Le requerant a-t-il eu le droit d'introduire un recours devant un 
tribunal afin qu'il statue sur la legalite de son maintien en detention 
provisoire, au sens de I' article 5 § 4 de la Convention ? 

- Le requerant a-t-il eu droit a reparation au sens de I' article 5 § 5 de la 
Convention ? 

- A-t-il dispose d'un recours effectif au sens de !'article 13 de la 
Convention? 

- Le requerant a-t-il ete entendu equitablement par un tribunal 
independant et impartial, au sens de I' article 6 § 1 de la Convention ? 

- Le requerant a-t-il ete entendu « publiquement » au sens de !'article 6 
§ 1 de la Convention ? et 

- La cour martiale etait-elle un tribunal « etabli par la Joi » et la 
procedure, sous d'autres aspects specifiques, a-t-elle satisfait a !'exigence 
d'equite posee par !'article 6 § 1 de la Convention? 

C. Quant a l'article 5 § 3 de la Convention 

67. Le requerant se plaint de ne pas avoir ete aussitot traduit, a la suite 
de son arrestation, devant un juge ou un autre magistrat habilite par la loi a 
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exercer des fonctions judiciaires, au sens de !'article 5 § 3 de la Convention. 
Le passage pertinent de cette disposition est ainsi libelle : 

« Toute personne arretee ou detenue, dans Jes conditions prevues au para
graphe I c) du present article, doit etre aussit6t traduite devant un juge ou un 
autre magistrat habilite par la Joi a exercer des fonctions judiciaires et a le droit 
d'etre jugee dans un deJai raisonnabJe, ou Jiberee pendant la procedure. La mise en 
liberte peut etre subordonnee a une garantie assurant la comparution de I' interes
se a I' audience. » 

68. Le requerant ne conteste pas qu'il a ete traduit devant son chef de 
corps le 29 novembre 1994, mais pretend ne pas avoir ete informe des 
raisons de sa mise aux arrets de rigueur ou autorise a faire valoir ses 
arguments a cet egard, ce que d'ailleurs aucune disposition ne prevoyait. 11 
souligne en outre qu'aucun proces-verbal de cette audition devant le chef de 
corps n' a ete etabli. Par ailleurs, il fait reference a la « celerite » de la 
procedure et aux criteres a appliquer par le chef de corps lorsqu'il se 
prononce sur la detention provisoire. Entin, son chef de corps et toutes Jes 
autres personnes qui ont pris des decisions quanta sa detention ont tous joue 
un role direct dans !'accusation et, en tant que tels, n'etaient pas 
independants a I' egard de I' accusation. 

69. Le Gouvemement admet que Jes auditions prevues par I' article 4 du 
code de 1972 n'ont fait l'objet d'aucun proces-verbal (et que les reglements 
de 1997 n'ont apporte aucune modification a cet egard). Quant a savoir si un 
prevenu a la possibilite de faire valoir des arguments sur la necessite de la 
detention provisoire, le Gouvernement souligne que lorsqu'un prevenu est 
traduit devant son chef de corps en vertu de 1' article 4 du code de 1972, ii a 
« de ce fait » la possibilite d'etre entendu. Toutefois, il fait valoir que le 
requerant a ete informe qu'il etait mis aux arrets de rigueur en raison de ses 
antecedents d' absence sans autorisation. 

70. Par ailleurs, le Gouvernement soutient que le chef de corps etait un 
magistrat habilite par la Joi a exercer des fonctions judiciaires, au sens de 
!'article 5 § 3 de la Convention. En premier lieu, ii met en exergue Jes 
conditions specifiques qui s' appliquent au sein des forces armees et la 
situation particuliere de ceux qui y servent. Eu egard aux dispositions de 
I' article 4 du code de 1972 et des paragraphes 6005 et 6006 des decrets 
royaux, il soutient que le chef de corps devait decider a bref delai de 
l'opportunite de detenir le requerant (en examinant !'ensemble des 
circonstances pertinentes et en se pronorn;:ant sur !'existence de 
circonstances justifiant cette detention) et de la nature de cette detention. 
Selon le Gouvernement, Jes questions que le chef de corps doit examiner 
sont Jes memes, avec quelques differences liees au contexte militaire, que 
celles dont connait une magistrates' court. 

71. Par ailleurs, le Gouvemement pretend que le chef de corps est 
independant a l'egard de l'executif et des parties, autant qu'il est possible 
dans un systeme militaire forcement clos. II pretend que le chef de corps n'a 



AFFAIRE HOOD c. ROYAUME-UNI-AVIS DE LA COMMISSION 543 

pas joue un role direct dans !'accusation, contrairement a ce qu'allegue le 
requerant, considerant que Jes autres fonctions de cet officier (une fois que 
des charges ont ete portees contre un soldat et que celui-ci a ete mis en 
detention provisoire) sont des fonctions d'instruction ou de nature quasi
judiciaire. Quant au contexte militaire specifique invoque ci-dessus, le 
Gouvernement ajoute que I'« executif » est le ministere de la Defense mais 
que, dans une telle procedure militaire, ii n'y a qu'une seule veritable partie 
- a savoir le prevenu ; or le chef de corps du prevenu est independant a 
l'egard de celui-ci. Enfin la loi de 1955, le code de 1972 et Jes decrets 
royaux renferment des garanties suffisantes pour assurer l'independance du 
chef de corps a I' egard du prevenu. 

72. Ayant releve la nature des charges et la peine infligee, la 
Commission estime que le requerant a ete arrete car ii existait des raisons 
plausibles de soupc;onner qu'il avait commis une «infraction» au sens de 
I' article 5 § 1 c) et que son grief releve de !'article 5 § 3 de la Convention 
(Cour eur. DH, arret De Jong, Baljet et Van den Brink c. Pays-Bas du 
22 mai 1984, serie A n° 77, pp. 21-22, §§ 42-44 ). En outre, la mise aux 
« arrets de rigueur » du requerant, qui implique qu'il a ete detenu dans une 
cellule de la salle de detention de !'unite sous la surveillance d'un garde, 
constitue une « detention » aux fins de I' article 5 § 3 de la Convention 
(Cour eur. DH, arret Engel et autres c. Pays-Bas du 8 juin 1976, serie A 
n° 22, p. 26, § 63). 

73. La Commission rappelle que le contr6le judiciaire d'une atteinte de 
l'executif au droit a la liberte d'un individu constitue un element essentiel de 
la garantie de I' article 5 § 3, conc;ue pour reduire au minimum le risque 
d'arbitraire concemant la detention provisoire d'un prevenu. II va de pair avec 
la preeminence du droit, l'un des principes fondamentaux d'une societe 
democratique, auquel se rerere expressement le preambule de la Convention 
et dont s'inspire la Convention tout entiere (Cour eur. DH, arret Brogan et 
autres c. Royaume-Uni du 29 novembre 1988, sene A n° 145-B, p. 32, § 58). 

74. Le requerant ne conteste pas qu'il a ete traduit devant son chef de 
corps le 29 novembre 1994, conformement a I' article 4 du code de 1972 ; le 
Gouvernement quant a lui soutient que !'audition prevue par cette 
disposition suffit a satisfaire aux exigences de I' article 5 § 3 de la 
Convention. La Commission a done examine si la procedure prevue par 
l' article 4 revetait le « caractere judiciaire » requis donnant des « garanties 
adaptees a la nature de la privation de liberte dont ii s'agit » (Cour eur. DH, 
arret Schiesser c. Suisse du 4 decembre 1979, sene A n° 34, p. 13, § 30). 

75. La premiere condition pertinente pour que la procedure revete un 
caractere judiciaire reside dans l'independance du « magistrat » a l'egard de 
I' executif et des parties a la procedure, sans quoi son impartialite peut 
paraitre sujette a caution (arret Schiesser, p. 13, § 31 ; arret Huber c. Suisse 
du 23 octobre 1990, sene A n° 188, p. 18, §§ 42-43 ; et arret Brincat c. Italie 
du 26 novembre 1992, serie A n° 249-A, pp. 11-12, §§ 20-21). 
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76. Pour etre considere comme independant a l'egard des parties, le 
magistrat exen;ant des fonctions judiciaires au sens de I' article 5 § 3 ne 
peut, en outre, avoir un role lie a !'accusation dans la meme affaire; en 
revanche, une autre fonction d'instruction (consistant a reunir des preuves a 
charge et a decharge) OU Un autre role judiciaire n'est pas forcement 
incompatible avec les fonctions prevues par !'article 5 § 3 (arret De Jong, 
Baljet et Van den Brink, lac. cit., pp. 22-23, § 47; arret Van der Sluijs, 
Zuiderveld et Klappe c. Pays-Bas du 22 mai 1984, sene A n° 78, p. 17, 
§ 41 ; arret Duinhof et Duijf c. Pays-Bas du 22 mai 1984, serie A n° 79, 
pp. 14-15, § 32; arret Pauwels c. Belgique du 26 mai 1988, sene A n° 135, 
p. 18, § 37 ; et requete n° 14292/88, decision du 11 octobre 1989, Decisions 
et rapports (DR) 63, p. 203). 

77. Le Gouvemement soutient que Jes autres fonctions du chef de corps 
sont des fonctions d'instruction et de nature quasi-judiciaire. Toutefois, la 
Commission releve qu'il peut delivrer un mandat d'arret a l'encontre d'un 
soldat soup~onne de desertion ou d'absence sans autorisation. En outre, ii 
procede a !'instruction et redige un resume des preuves, et la Commission 
prend note, a cet egard, de la description du resume figurant a I' article I 0 du 
code de 1972 et dans la brochure remise au prevenu. Par ailleurs, le chef de 
corps peut suspendre la procedure ; ii peut egalement prononcer un non-lieu 
(si I' affaire ne peut etre traitee selon une procedure simplifiee et s' il est 
d'avis que Jes charges devraient etre abandonnees) ; ii peut egalement traiter 
I' affaire selon une procedure simplifiee ( consistant a recueillir des preuves, 
se prononcer sur la culpabilite ou !'innocence et infliger une peine). Sinon, 
ii peut renvoyer l'affaire en jugement devant une cour martiale. A cet effet, 
le chef de corps signe un projet d'acte d'inculpation exposant Jes charges 
qui, a son avis, doivent etre retenues (bien que ce soit I' officier convocateur 
qui decide en definitive des charges a retenir contre un prevenu). En outre, 
le chef de corps peut etre invite par l'officier convocateur a designer le 
procureur dans la procedure devant la cour martiale. 

78. Dans la mesure ou Jes fonctions conferees au chef de corps par la Joi 
de 1955, le code de 1972 et Jes decrets royaux sont en fait exercees par 
l'adjudant-major, la Commission observe que celui-ci agit de ce fait au nom 
du chef de corps. Quoi qu'il en soit, l'adjudant-major est hierarchiquement 
subordonne a son chef de corps. En outre, en l'espece, l'adjudant-major, qui 
avait elabore le resume des preuves pour le chef de corps, et qui avait 
rencontre le requerant a deux reprises a cet effet, a egalement ete nomme 
officier procureur assistant devant la cour martiale, et ii ressort de la 
decision du judge advocate en l'espece que l'adjudant-major est 
generaJement nomme officier procureur OU officier procureur assistant. 

79. Des !ors, la Commission estime que Jes fonctions et pouvoirs du chef 
de corps dans la conduite de la procedure consecutive a !'audition prevue 
par I' article 4 sont tels que I' on peut considerer qu' ii tient un role 
determinant dans !'accusation. Partant, pour la Commission, le chef de 
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corps ne saurait passer pour independant a l'egard de !'accusation au stade 
de !'audition prevue par !'article 4; par consequent, l'impartialite objective 
de cet officier est sujette a caution. Eu egard a cette conclusion, la 
Commission estime qu'il n'y a pas lieu d'examiner l'independance du chef 
de corps a I' egard de I' executif. 

80. Par ailleurs, a la difference des affaires militaires susmentionnees 
examinees par la Couret la Commission, la personne qui mene !'audition 
prevue par !'article 4 est le chef de corps direct du prevenu. En tant que tel, 
celui-ci avait un inten~~t professionnel a assurer la discipline et ctefendre 
l'ordre dans son unite. Toutefois, en tant qu'officier charge de mener ladite 
audition, ii peut egalement refuser l'elargissement du prevenu, lorsqu'il juge 
qu'il n'est pas souhaitable « dans l'interet de la discipline» que celui-ci soit 
en liberte ou autorise a frequenter ses compagnons (paragraphe 6.005 des 
decrets royaux). La Commission estime done que, pour cette seule raison, le 
prevenu pouvait legitimement mettre en doute l'impartialite de l'officier 
charge de se prononcer sur sa detention provisoire. 

81. Partant, la Commission estime, pour Jes raisons exposees ci-dessus, 
que la comparution du requerant devant son chef de corps, conformement a 
I' article 4 du code de 1972, n' a pas satisfait a I' exigence du contra le 
judiciaire garanti par !'article 5 § 3 de la Convention. 

82. La seconde condition requise pour que la procedure revere un 
caractere judiciaire comprend !'obligation pour l'officier d'entendre 
personnellement le prevenu, d' examiner toutes les circonstances qui militent 
pour ou contre la detention provisoire et d' en rendre compte dans la 
decision de detenir l'interesse (arret Schiesser, lac. cit., et Cour eur. DH, 
arret Letellier c. France du 26 juin 1991, serie A n° 207, p. 18, § 35). 

83. A cet egard, la Commission prend note des allegations du requerant, 
non contestees par le Gouvemement, selon lesquelles I' audition prevue par 
!'article 4 n'a pas donne lieu a un proces-verbal. Aucun document ecrit ne 
prouve done que I 'audition a eu lieu, que le prevenu etait present, qu'il a ete 
informe des charges portees contre Jui ou des raisons de sa detention 
provisoire, OU qu'il a ete entendu par l'officier en question a ce sujet. Elle 
releve en outre qu, a I' epoque des faits, aucune disposition particuliere 
n'obligeait d'informer le prevenu des raisons de sa detention provisoire ou 
de l'entendre a cet egard au cours de ladite procedure. Toutefois, compte 
tenu de sa conclusion au paragraphe 81 ci-dessus, la Commission estime 
qu'il n'y a pas lieu d'examiner si, pour ces autres raisons, la procedure 
prevue par !'article 4 a ou non foumi des garanties adequates s'agissant de 
la privation de la liberte en question. 

84. De meme, eu egard a sa conclusion au paragraphe 81 ci-dessus, 
la Commission estime qu'il n'y a pas lieu d'examiner de surcrolt 
Jes allegations du requerant concernant Jes criteres appliques par son 
chef de corps pour decider de Sa detention, OU la « ceJerite » de Ja 
procedure. 
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Conclusion 

85. La Commission conclut a l'unanimite qu'il y a violation, en l'espece, 
de I' article 5 § 3 de la Convention. 

D. Quant a l'article 5 § 4 de la Convention 

86. Le requerant, qui se plaint de )'absence de recours pour contester sa 
mise aux arrets de rigueur, soutient que la procedure d' habeas corpus ne 
suffit pas a cet egard. II invoque I' article 5 § 4, ainsi libelle : 

« Toute personne privee de sa liberte par arrestation ou detention a le droit 
d'introduire un recours devant un tribunal, afin qu'il statue a href delai sur la legalite 
de sa detention et ordonne sa liberation si la detention est illegale. » 

87. II soutient que la procedure d' habeas corpus ne Jui a pas permis de 
faire examiner le bien-fonde de sa demande de liberation et que cette 
procedure porte uniquement sur la regularite de la detention au regard du 
droit inteme. En outre, ii n'a pas eu droit a !'aide judiciaire en raison de ses 
revenus et une ordonnance de taxe a ete rendue contre Jui. Entin, ii pretend 
n'avoir re<;u aucune information durant sa detention qui lui eut perrnis de 
contester la legalite de sa detention. 

88. Le Gouvemement soutient que le recours d' habeas corpus, que 
peuvent actionner les personnes mises aux arrets militaires, consiste 
notamment a examiner la legalite de la detention du prevenu au regard du 
droit inteme, ainsi que )'existence de preuves suffisantes justifiant la 
decision de detenir le demandeur et de certaines circonstances lorsque 
celles-ci sont une condition prealable a I' exercice du pouvoir de detention. 
Le tribunal peut egalement examiner le delai qui s'est ecoule OU qui 
s' ecoulera probablement avant le proces et ordonne, au besoin, 
l'elargissement. Des lors, si la procedure d' habeas corpus conceme bien la 
legalite de la detention en droit inteme, ii n'existe aucune difference 
pertinente, compte tenu du serieux avec lequel est menee l'enquete, entre un 
controle de la legalite en droit inteme et un contrOle au regard de la 
Convention. L'aide judiciaire peut etre obtenue apres la mise en detention 
provisoire, mais uniquement dans le cadre d'une procedure devant une cour 
martiale. Toutefois, les autorites civiles peuvent octroyer I' aide judiciaire 
pour les demandes d'habeas corpus aupres d'une juridiction civile. 

89. De plus, independamment du recours d' habeas corpus, le 
Gouvemement soutient que le chef de corps etait tenu, conformement au 
paragraphe 6.007 des decrets royaux, de soumettre a un controle permanent 
la necessite de maintenir le requerant en detention ainsi que la nature de 
cette detention. A cet egard, il pretend que le chef de corps de l'interesse 
continuait a craindre un danger de fuite de la part du requerant s'il etait 
libere, compte tenu de ses antecedents en la matiere, et fait valoir que des 
rapports ont ete regulierement etablis sur le maintien du requerant en 
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detention provisoire. Le Gouvernement releve en outre que la duree de la 
detention provisoire du requerant est notamment imputable au souhait de 
son solicitor d' obtenir une expertise psychiatrique. Par ailleurs, le prevenu 
peut porter plainte conformement a !'article 181 de la Joi de 1955. Enfin, le 
Gouvernement confirme qu'il n'est pas obligatoire ni usuel de notifier au 
prevenu des copies des rapports pertinents de detention provisoire. 

90. La Commission rappelle que 1' article 5 § 4 requiert I' existence d' un 
recours permettant au tribunal competent de verifier a la fois I' observation 
des dispositions applicables du droit inteme et le caractere raisonnable des 
soup\:ons motivant I' arrestation, ainsi que la legitimite du but poursuivi par 
celle-ci puis par le maintien en detention (arret Brogan et autres precite, 
pp. 34-35, § 65). Toutefois, cette disposition ne requiert pas que le controle 
s'etende a un reexamen complet de toutes Jes questions de fait touchant 
l'exercice du pouvoir d'ordonner la detention (requete n° 9174/80, rapport 
de la Commission du 11 octobre 1983, DR 40, p. 42). Pour que le recours 
soit efficace, un prevenu doit beneficier de !'assistance d'un defenseur pour 
presenter sa demande de liberation (Cour eur. DH, arret Woukam Moudefo 
c. France du 11 octobre 1988, sene A n° 141-B, avis de la Commission, 
pp. 42-43, §§ 88-91). 

91. La Commission releve tout d'abord que les griefs du requerant ne 
portent pas sur Jes raisons ou sur le fait meme de son arrestation par la 
police civile en novembre 1994, qui a conduit a la periode de detention 
consideree. Quoi qu'il en soit, le requerant admet qu'il s'est absente de son 
unite a quatre reprises avant la periode de detention en question. II ne 
conteste pas que la troisieme fois, ii a ete porte manquant a la suite de sa 
mise en detention provisoire pour des absences sans autorisation. II s 'est 
constitue prisonnier a la police civile apres sa troisieme absence non 
autorisee et a ete arrete durant sa quatrieme absence, arrestation qui a 
conduit a la penode de detention consideree. Manifestement, le requerant ne 
pouvait done ignorer Jes motifs pour lesquels ii a ete arrete par la police 
civile en novembre 1994 (voir, mutatis mutandis, requete n° 8916/80, 
decision du 7 octobre 1980, DR 21, p. 250). 

92. Par ailleurs, la Commission constate que le requerant a souleve 
devant la High Court trois raisons militant contre sa detention provisoire. 
Premierement, ii a soutenu qu'il Jui etait difficile de supporter la detention 
en raison de sa pretendue maladie psychiatrique. Toutefois, la Commission 
releve que le requerant ne pretend pas que sa detention etait illegale au 
regard du droit inteme en raison de sa maladie alleguee, et observe qu' outre 
une rapide mention dans la declaration sous serment du requerant, ce point 
n' a pas ete souleve devant la High Court dans les deux autres declarations 
sous serment deposees au nom de l'interesse. Quoi qu'il en soit, la 
Commission rappelle que !'article 5 § 4 ne garantit pas un recours portant 
sur le caractere approprie des conditions de detention (Cour eur. DH, arret 
Ashingdane c. Royaume-Uni du 28 mai 1985, serie A n° 93, p. 23, § 52). 
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Deuxiemement, quant a Ja dun~e de la detention provisoire de I' interesse, Ja 
High Court a examine le delai qui s'etait ecoule depuis l'arrestation du 
requerant et avait le pouvoir d'ordonner la liberation si elle le jugeait 
necessaire (affaire Mackle, rapportee dans The Independent du 26 fevrier 
1993 ). Troisiemement, ii est egalement manifeste que la High Court a 
examine en detail Jes arguments du requerant contestant !'elaboration dans 
Jes delais requis du rapport du soixante-douzieme jour et Jes raisons qui y 
figuraient. 

93. Quant a !'argument general du requerant selon lequel, quels que 
soient Jes griefs souleves dans la procedure, le recours d' habeas corpus ne 
pouvait pas s'etendre a un examen du « bien-fonde » de sa detention, la 
Commission fait observer que toute personne mise aux arrets militaires peut 
actionner ce recours. Elle releve aussi que, dans une telle procedure, le 
tribunal examine si la detention du prevenu est reguliere et s' ii existe des 
preuves suffisantes pour le detenir; en outre, si le pouvoir d'ordonner la 
detention depend de I' etablissement prealable d'un fait objectif, le tribunal 
se prononce sur I' existence de ce fait. Le tribunal peut egalement annuler 
une ordonnance de detention si J'autorite dont elle emane a abuse de son 
pouvoir en agissant de mauvaise foi, a la legere ou dans un but illegitime. 

94. La Commission constate que le requerant n'a indique aucun motif, 
autre que Jes trois raisons examinees ci-dessus, qu'il aurait souhaite 
invoquer, sans pouvoir le faire, pour contester son maintien en detention. A 
cet egard, elle constate que la High Court a declare que la raison donnee a 
l'appui du maintien en detention du requerant (empecher qu'il ne se 
soustraie a la justice) etait « parfaitement comprehensible», compte tenu 
des antecedents d'absence de l'interesse. Des !ors, la Commission estime 
que le requerant n' a pas demontre que la portee du recours d' habeas corpus 
etait en l'espece insuffisante pour satisfaire aux exigences de !'article 5 § 4 
de la Convention. 

95. Quant a la charge de la preuve dans la procedure d' habeas corpus, la 
Commission releve que des !ors que le demandeur foumit un 
commencement de preuve etablissant l'illegalite de la detention, la charge 
de la preuve pese sur Jes autorites defenderesses qui doivent justifier la 
legalite de la detention. C' est le critere civil de la preuve qui est exige de 
I' autorite defenderesse, mais un degre eleve de probabilite est requis. La 
Commission estime qu'il ne se pose a cet egard aucun probleme de 
compatibilite avec I' article 5 § 4 de la Convention (voir, mutatis mutandis, 
requete n° 9174/80 precitee). 

96. Quant a !'assistance d'un defenseur dans le cadre de la procedure 
d' habeas corpus, le requerant soutient qu'il en a beneficie uniquement parce 
qu'il avait obtenu !'aide judiciaire militaire apres avoir ete mis en detention 
provisoire et parce que le solicitor qui I' assistait dans la procedure devant la 
cour martiale l'a gratuitement represente dans la procedure civile d' habeas 
corpus. Toutefois, il ressort du proces-verbal d'audience devant la cour 
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martiale que le requerant etait assiste par un autre solicitor avant Noel 1994, 
etjusqu'a mi-janvier 1995. Elle observe en outre qu'il pouvait obtenir !'aide 
judiciaire des autorites civiles (notamment a titre d'urgence) dans le cadre 
de la procedure d'habeas corpus, mais qu'il ne !'a pas sollicitee. Quant aux 
conditions de ressources qui auraient ete appliquees, la Commission estime 
qu' ii est legitime de subordonner I' octroi de I' aide judiciaire a de telles 
conditions dans le cadre d'une procedure visant a statuer sur la legalite 
d'une detention (voir, mutatis mutandis, requete n° 10594/83, decision du 
14 juillet 1987, DR 52, p. 158), et que le requerant n'a pas demontre que Jes 
conditions de ressources prevues par le programme d'aide judiciaire en 
matiere civile au Royaume-Uni aient arbitrairement restreint son acces a un 
tel recours. 

97. Enfin, la Commission releve que Jes dispositions pertinentes 
permettent au prevenu de prevoir a quelle date et par qui Jes rapports de 
detention provisoire doivent etre elabores, bien qu'un prevenu ne m;oive 
normalement pas copie de ces rapports. Si !'on ne peut exclure que, dans 
certaines circonstances, cela puisse constituer un obstacle inadmissible a 
I' introduction du recours pre vu par I' article 5 § 4, la Commission constate 
que le requerant a obtenu Jes rapports en question, a sa demande, aux fins de 
la procedure d' habeas corpus. Quant au delai qui s'est ecoule avant que Jes 
autorites militaires ne foumissent ces rapports, la Commission constate que 
le courrier du solicitor du requerant en date du 14 tevrier 1995 n'indiquait 
pas le delai ou la date prevus pour le depot de la demanded' habeas corpus. 

98. Des !ors, la Commission ne considere pas que le recours d' habeas 
corpus ne suffisait pas a satisfaire aux exigences de I' article 5 § 4 de la 
Convention. Partant, elle estime qu'il n'y a pas lieu d'examiner si Jes autres 
procedures mentionnees par le Gouvemement - prevues par !'article 181 de 
la Joi de 1955 ou par le paragraphe 6.007 des ctecrets royaux - satisferaient 
aux exigences de !'article 5 § 4 de la Convention. 

Conclusion 

99. La Commission conclut a l'unanimite qu'il n'y a pas violation, en 
l' espece, de I' article 5 § 4 de la Convention. 

E. Quant a !'article 5 § 5 de la Convention 

100. L' article 5 § 5 de la Convention est ainsi libelle : 

« Toute personne victime d'une arrestation ou d'une detention dans des conditions 
contraires aux dispositions de cet article a droit a reparation. » 

101. Le requerant invoque !'article 5 § 5 de la Convention quant aux 
griefs qu'il tire des paragraphes 3 et 4 de cette disposition. Le 
Gouvemement reconnait que toute violation de !'article 5 § 3 de la 
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Convention ne donnerait pas droit a un recours interne. II estime toute
fois qu'une action pour emprisonnement illegal permettrait de faire 
valoir un droit a reparation pour une violation de l 'article 5 § 4 de la 
Convention. Selon le requerant, ii n' existe pas en droit interne de recours 
pour emprisonnement illegal au titre d'une detention contraire a la 
Convention. 

102. Eu egard a son constat de violation de l'article 5 § 3 de la 
Convention et en l'absence de droit a reparation en droit inteme, la 
Commission estime qu'il y a egalement violation de l'article 5 § 5 de la 
Convention a cet egard. Toutefois, considerant que la Commission n'a 
constate aucune meconnaissance de I' article 5 § 4 de la Convention, le 
requerant n'a a cet egard aucun droit a reparation au regard de I' article 5 § 5 
(voir, par exemple, requete n° 10801/84, rapport de la Commission du 
3 octobre 1988, DR 61, p. 62). 

Conclusion 

103. La Commission conclut a l'unanimite qu'il y a violation, en 
l'espece, de I' article 5 § 5 de la Convention. 

F. Quant a l'article 13 de la Convention 

104. L' article 13, en ses dispositions pertinentes, est ainsi libelle : 

« Toute personne dont Jes droits et libertes reconnus dans la ( ... ) Convention ont ete 
violes, adroit a l'octroi d'un recours effectif devant une instance nationale ( ... ) » 

105. Le requerant se plaint sur le terrain de !'article 13 de n'avoir 
dispose d'aucun recours inteme effectif pour faire valoir Jes griefs relatifs a 
sa detention provisoire. Toutefois, ayant conclu a la non-violation de 
!'article 5 § 4 en l'espece, la Commission ne juge pas necessaire de 
contr6ler le respect des exigences, moins strictes, de I' article 13 de la 
Convention (arret Brogan et autres, Loe. cit. p. 36, § 68). 

Conclusion 

106. La Commission conclut a l'unanimite qu'il n'y a pas lieu, en 
I' espece, d' examiner le grief du requerant sur le terrain de I' article 13 de la 
Convention. 

G. Quant a !'article 6 § 1 de la Convention 

107. L'article 6 § 1 de la Convention, en ses dispositions pertinentes, est 
ainsi libelle : 
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« Toute personne a droit a ce que sa cause soit entendue equitablernent, 
publiquernent et dans un delai raisonnable, par un tribunal independant et impartial, 
etabli par la loi, qui decidera ( ... ) du bien-fonde de toute accusation en matiere pen ale 
dirigee contre elle (. .. ) » 

108. Outre les observations sur la« publicite »des debats devant la cour 
martiale qui ont ete expressement sollicitees (voir ci-apres), le Gouveme
ment n' a presente aucune observation sur Jes griefs du requerant au regard 
de !'article 6 § I de la Convention. 

a) Applicabilite de !'article 6 § I de la Convention 

109. La Commission releve la nature de !'infraction dont le requerant a 
ete reconnu coupable et, en particulier, la peine infligee, notamment huit 
mois d' emprisonnement. Elle estime done que la procedure visait a decider 
du bien-fonde d'une « accusation en matiere penale », au sens de !'article 6 
§ 1 de la Convention (Cour eur. DH, arret Garyfallou AEBE c. Grece du 
24 septembre 1997, Recueil des arrets et decisions 1997-V, p. 1830, §§ 32-
33, avec d' autres references). 

b) lndependance et impartialite de la cour rnartiale et equite de la procedure 

110. Le requerant se plaint essentiellement au regard de I' article 6 § I de 
la Convention que la cour martiale n' etait pas un tribunal independant et 
impartial au sens de cette disposition, principalement en raison du role de 
I' officier convocateur. II souligne en particulier Jes liens de cet officier avec 
les membres de la cour martiale et avec !'accusation. 

111. La Commission rappelle que dans l'arret Findlay (Cour eur. DH, 
arret Findlay c. Royaume-Uni du 25 fevrier 1997, Recueil 1997-I), la Cour a 
estime qu'une cour martiale generale convoquee conformement a la Joi de 
1955 ne repondait pas aux conditions d'independance et d'impartialite 
requises par I' article 6 § I de la Convention, vu notamment le role crucial 
joue dans son organisation par l'officier convocateur. A cet egard, la Cour a 
estime que l 'officier convocateur avait joue un role capital dans l' accusation 
et etait etroitement lie aux autorites de poursuite. La Cour a exprime sa 
preoccupation quant aux liens de subordination (directs ou indirects) qui 
existaient entre Jes membres de la cour martiale et I' officier convocateur, et 
a juge revelateur que ce dernier ait exerce aussi Jes fonctions d' officier 
confirmateur. 

112. La Cour a estime en outre qu'une cour martiale de district 
convoquee conformement a la Joi de 1955 sur l'armee de !'air presentait des 
lacunes similaires (Cour eur. DH, arret Coyne c. Royaume-Uni du 
24 septembre 1997, Recueil 1997-V). En particulier, elle a estime qu'aucune 
difference marquante ne separait le r61e que la Joi de 1955 sur I' armee de 
I' air attribuait a I' officier convocateur dans l' organisation de la cour 
martiale qui a juge M. Coyne et celui joue par l'officier convocateur dans 
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I'affaire Findlay, selon Ja Joi de 1955 sur l'armee de terre. Bien que 
M. Coyne put former un recours devant Ja cour martiale d'appel, la Cour a 
conclu que Jes lacunes de !'organisation de la cour martiale ne pouvaient pas 
etre corrigees par quelque procedure de controle ulterieur, ]'accuse sous le 
coup d'une accusation penale grave ayant droit a un tribunal de premiere 
instance repondant pleinement aux exigences de !'article 6 § I de la 
Convention. 

I 13. La Commission constate qu'en J'espece une cour martiale de 
district a ete convoquee en ve1tu de la loi de 1955 pour statuer sur Jes 
charges portees contre le requerant. Elle est d'avis qu'aucune difference 
marquante ne separe le role joue par l'officier convocateur dans 
I' organisation de la cour martiale qui a juge le requerant et celui joue par 
J'officier convocateur dans Jes affaires de MM. Coyne et Findlay. En 
consequence, elle estime que la cour martiale qui a juge le requerant n'a pas 
satisfait aux conditions d'independance et d'impartialite requises par 
J'article 6 § I de la Convention. Considerant que le requerant etait sous le 
coup d'une accusation penale grave et avait done droit a un tribunal de 
premiere instance repondant aux exigences de l' article 6 § I, elle estime 
egalement que les lacunes de !'organisation de la cour martiale ne pouvaient 
pas etre corrigees par quelque procedure de controle ulterieur, pas meme par 
un recours devant la cour martiale d' appel. 

I 14. Partant, pour Jes motifs exposes de fai;on circonstanciee par la Cour 
dans son arret precite en l'affaire Findlay, la Commission conclut que la 
cour martiale qui a juge le requerant n' etait ni independante ni impartiale au 
sens de I' article 6 § I de la Convention. 

115. En outre, compte tenu de sa conclusion relative au manque 
d'independance et d'impartialite de la cour martiale, la Commission estime 
que cette juridiction n'a pas pu garantir un proces equitable au requerant 
(arret Findlay, Loe. cit., avis de la Commission, p. 294, § 108). 

Conclusion 

116. La Commission conclut a l'unanimite qu'il y a violation, en 
l'espece, de !'article 6 § 1 de la Convention, en ce que le requerant n'a pas 
ete entendu equitablement par un tribunal independant et impartial. 

c) « Publicite »des debats devant la cour martiale 

I 17. Le requerant soutient en outre que Jes debats devant la cour 
martiale n'etaient pas publics au sens de !'article 6 § I, alleguant que Jes 
personnes qui y ont assiste ont du inscrire leurs nom et adresse sur un 
registre. 

I 18. Le Gouvemement souligne que, pour des raisons de securite, toute 
personne qui se rend dans un batiment militaire, pour quelque raison que ce 
soit (sauf Jes personnes munies d'un laissez-passer du ministere de la 
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Defense) est tenue de « s'enregistrer » au poste de garde, en donnant ses 
nom et adresse. En outre, un autre registre est tenu a I' entree du batiment 
qui abrite la cour martiale, mais cela pour des raisons de securite et des 
raisons pratiques, notamment pour prevoir le nombre de personnes ayant 
droit a des rations. Alors que la liste du poste de garde est conservee et a ete 
soumise par le Gouvemement, ii n'existe aucune obligation de garder la 
seconde liste au-dela de la joumee sur laquelle elle porte. 

119. La Commission rappelle que le but poursuivi par !'exigence de 
publicite posee par l' article 6 § I est d' assurer le contr6le du pouvoir 
judiciaire par ]e public pour ]a sauvegarde du droit a Un proct~S equitable et 
que des raisons de securite peuvent justifier d' exclure le public du proces 
(Cour eur. DH, arret Pretto et autres c. Italie du 8 decembre 1983, serie A 
n° 71, pp. 12-13, § 27, et arret Campbell et Fell c. Royaume-Uni du 28 juin 
1984, serie A n° 80, p. 42, §§ 87-88). 

120. La Commission releve que la cour martiale siege en public, que la 
presse et le public sont autorises a assister au proces et que la liste des 
audiences doit etre affichee au prealable dans un lieu accessible au public. 
Elle n'estime pas que !'obligation d'enregistrement exposee par le 
Gouvernement aurait pour effet general de dissuader le public et la presse 
d'assister a une audience devant une cour martiale. A supposer que cela 
puisse avoir un effet dissuasif sur certains membres des forces armees, la 
Commission estime que les raisons legitimes de securite invoquees par le 
Gouvernement suffisent a justifier la limitation de la publicite des debats 
requise par I' article 6 § I de la Convention (voir, par exemple, requete 
n° 17265/90, decision du 21 octobre 1993, DR 75, p. 76, 101). 

Conclusion 

121. La Commission conclut a l'unanimite qu'il n'y a pas violation, en 
l'espece, de !'article 6 § 1 de la Convention quant a la « publicite » des 
debats devant la cour martiale. 

d) A utres points en litige 

122. Sur le terrain de l' article 6 § 1 de la Convention, le requerant 
formule en outre d'autres griefs specifiques concemant l'iniquite de la 
procedure devant la cour martiale. II sc plaint de ne pas avoir ete juge par un 
jury et de ne pas avoir beneficie devant la cour martiale d'appel d'un droit 
d'appel portant uniquement sur la peine. II soutient qu'il a ete abuse 
lorsqu 'ii a ete amene a soumettre sa declaration ecrite et celle de son amie ; 
que la cour martiale s' est par la suite fondee sur ces declarations ; que 
l'officier defenseur adjoint a ete nomme par !'accusation ; que le chef de 
corps et !'accusation ont tente de saper la confiance qu'il avait en son avocat 
et de le persuader de plaider coupable. II pretend aussi que son solicitor 
n'avait pas d'autre choix que d'attendre l'octroi de !'aide judiciaire (qu'il 
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n'a pu demander qu'apres sa mise en detention provisoire) pour engager Jes 
frais afferents a l'obtention d'une expertise psychiatrique. 

123. En outre, le requerant se plaint sur le terrain de I' article 6 § 3 de la 
Convention qu'il n'a pas pu beneficier du ministere d'un avocat a des stades 
importants, notamment !ors de la notification du resume des preuves et de la 
mise en detention provisoire. Par ailleurs, ii se plaint que son officier 
defenseur a du faire face a un conflit d'interets, eu egard a la position de 
celui-ci au sein de l'armee, et que la declaration de son amie a ete utilisee 
comme element de preuve. 

124. Par ailleurs, le requerant se plaint que la cour martiale n'etait pas 
un tribunal « etabli par la Joi » en raison de la convocation ad hoe de cette 
cour, de la fa($on dont l'officier convocateur et Jes autorites de contr6le sont 
designes, et de « l'inconstance » de la cour martiale qui, par exemple, n'a 
pas pu produire un dossier relatif a sa detention. 

125. Le Gouvemement soutient que !'aide judiciaire peut etre obtenue 
des autorites militaires apres la mise en detention provisoire. II pretend en 
outre que !'evaluation des ressources effectuee dans ce contexte se retrouve 
dans le systeme d' aide judiciaire en matiere civile des autorites civiles, a 
une exception pres - le regime militaire exige la consignation au depart 
d'une somme forfaitaire en vue de couvrir Jes frais de justice (qui peut etre 
reevaluee apres le proces devant la cour martiale) alors que, dans le cadre du 
regime civil, le plaideur doit effectuer des paiements hebdomadaires pour 
couvrir ses frais de justice. 

126. Quant aux griefs tires par le requerant de I' article 6 § 3, la 
Commission fait observer que Jes exigences de cette disposition s'analysent 
en des aspects particuliers de la notion de proces equitable consacree par le 
paragraphe I (voir, par exemple, Cour eur. OH, arret Lala c. Pays-Bas du 
22 septembre 1994, serie A n° 297-A, p. 12, § 26). En consequence, eu 
egard a sa conclusion ci-dessus quant a !'exigence d'equite posee par 
!'article 6 § !, la Commission estime qu'il n'y a pas lieu, en l'espece, 
d'examiner plus avant ces griefs du requerant. 

Conclusion 

127. La Commission conclut a l'unanimite qu'il n'y a pas lieu, en 
l'espece, d'examiner Jes griefs selon lesquels la cour martiale n'etait pas un 
tribunal « etabli par la Joi » et la procedure, sous d'autres aspects 
specifiques, n'a pas satisfait a !'exigence d'equite posee par ['article 6 § 1 
de la Convention. 

H. Recapitulation 

128. La Commission conclut a l'unanimite qu'il y a violation, en 
l' espece, de I' article 5 § 3 de la Convention (paragraphe 85). 
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129. La Commission conclut a l'unanimite qu ' il n'y a pas violation, en 
l'espece, de !'article 5 § 4 de la Convention (paragraphe 99). 

130. La Commission conclut a l'unanimite qu'il y a violation, en 
l'espece, de !'article 5 § 5 de la Convention (paragraphe 103). 

131. La Commission conclut a l'unanimite qu'il n'y a pas lieu, en 
l'espece, d' examiner le grief du requerant sur le terrain de !'article 13 de la 
Convention (paragraphe 106). 

132. La Commission conclut a l'unanimite qu'il y a violation, en 
l'espece, de !'article 6 § 1 de la Convention, en ce que le requerant n'a pas 
ete entendu equitablement par un tribunal independant et impartial 
(paragraphe 116). 

133. La Commission conclut a l'unanimite qu ' il n'y a pas violation, en 
l'espece, de !'article 6 § 1 de la Convention quant a la « publicite » des 
debats devant la cour martiale (paragraphe 121). 

134. La Commission conclut a l'unanimite qu'il n'y a pas lieu, en 
l' espece, d'examiner les griefs selon lesquels la cour martiale n'etait pas un 
tribunal « etabli par la Joi )) et la procedure, sous d' autres aspects 
specifiques, n'a pas satisfait a !'exigence d'equite posee par !'article 6 § 1 
de la Convention (paragraphe 127). 

M. DE SALVIA 

Secretaire de la Commission 
S. TRECHSEL 

President de la Commission 
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SUMMARY' 

Discriminatory treatment of tenants of State-owned accommodation 

Article 14 (in conjunction with Article 8) 

Discrimination - Comparable situation - Objective and reasonable justification -
Margin of appreciation - Home - Landlord and tenant - Eviction by the State -
Different treatment of tenants of State-owned accommodation 

* 
* * 

In 1967 the applicant, a civil servant, rented from the State a house in which he and 
his family have lived since. The tenancy agreement had many features of a typical 
lease of property. In 1986 the Ministry of Finance informed the applicant that he 
had to surrender the property. As the applicant failed to do so, the Attorney
General notified him that legal action would be taken against him. The applicant, 
claiming that he was a "statutory tenant" entitled to protection under the Rent 
Control Law 1983, refused to leave. In February 1990 the government instituted 
eviction proceedings and in February 1992 the District Court gave judgment 
against the applicant, considering that a person renting premises from the State 
could not be regarded as a statutory tenant, since the Rent Control Law applied 
only to private landlords. The applicant's appeal to the Supreme Court was 
dismissed in May 1995. 

Held 
Article 14 in conjunction with Article 8: The applicant could rely on Article 14 of 
the Convention: although he had not contended that the threat of eviction breached 
Article 8 of the Convention, it sufficed that the facts fell within the ambit of that 
provision. Furthermore, although the applicant had not actually been evicted, the 
legislation had been applied to his detriment, since he and his family had been 
living under the threat of eviction. As to the existence of an objective and 
reasonable justification for the difference in treatment between the applicant and 
tenants of private landlords, it was necessary to have close regard to the terms of 
the lease, which did not state that the property was let to him in his capacity as a 
civil servant and did not provide for a rent at a preferential rate but indicated 
clearly that the State let the property in a private-law capacity. Consequently, the 
applicant could justifiably claim to be in a relevantly similar situation to statutory 
tenants. While different treatment of persons in a relevantly similar situation might 
be justified on public-interest grounds, the Government had not provided any 
convincing explanation of how the general interest would be served by evicting the 
applicant and had not pointed to any preponderant interest which would warrant 

I. This summary by the Registry does not bind the Court. 
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the withdrawal from the applicant of the protection accorded to other tenants. A 
decision not to extend to tenants of State-owned property the social protection 
which the legislation aimed to provide required specific justification, especially 
since the State itself was protected as a tenant. However, the Government had not 
adduced any reasonable and objective justification for the distinction, even having 
regard to the margin of appreciation. 
Conclusion: violation (unanimously). 
In view of the above conclusion, the Court found unanimously that it was not 
necessary to examine separately the complaint under Article 14 of the Convention 
in conjunction with Article I of Protocol No. 1. 
Article 41: The Court found that there was no causal connection between the 
violation and the pecuniary damage which the applicant claimed to have sustained 
and dismissed his claim in this respect. However, it made an award in respect of 
the non-pecuniary damage sustained by the applicant as a result of living under a 
prolonged threat of eviction. It also made an award in respect of costs and 
expenses. 

Case-law cited by the Court 

Inze v. Austria, judgment of 28 October 1987, Series A no. 126 
Gaygusuz v. Austria, judgment of 16 September 1996, Reports of Judgments and 
Decisions 1996-IV 
Erdagoz v. Turkey,judgment of22 October 1997, Reports 1997-Vl 
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In the case of Larkos v. Cyprus, 
The European Court of Human Rights, s1ttmg, in accordance with 

Article 27 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention"), as amended by Proto
col No. 11 1

, and the relevant provisions of the Rules of Court, 2 as a Grand 
Chamber composed of the following judges: 

Mr L. WILDHABER, President, 
Mrs E. PALM, 
Mr A. PASTOR RIDRUEJO, 
Mr L. FERRARIBRAVO, 
Mr L. CAFLISCH, 
Mr I. CABRAL BARRETO, 
Mr J.-P. COSTA, 
Mr K. JUNGWIERT, 
Mr M. FISCHBACH, 
Mr B. ZUPANCIC, 
Mrs N. V AJIC, 
Mrs w. THOMASSEN, 
Mrs M. TSATSA-NIKOLOVSKA, 
Mr T. PANTiRU, 
Mr E. LEVITS, 
Mr K. TRAJA, 
Mr A.N. LO!ZOU, ad hoe judge, 

and also of Mr M. DE SAL VIA, Registrar, 
Having deliberated in private on 7 January and 4 February 1999, 
Delivers the following judgment, which was adopted on the last

mentioned date: 

PROCEDURE 

I . The case was referred to the Court, as established under former 
Article 19 of the Convention3

, by the Cypriot Government ("the 
Government") on 11 May 1998, within the three-month period laid down by 
former Articles 32 § I and 47 of the Convention. It originated in an 
application (no. 29515/95) against the Republic of Cyprus lodged with the 
European Commission of Human Rights ("the Commission") under former 
Article 25 by a Cypriot national, Mr Xenis Larkos, on 21 November 1995. 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on I November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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The Government's application referred to former Articles 44 and 48 as 
amended by Protocol No. 91

, which Cyprus had ratified. The object of the 
application was to obtain a decision as to whether the facts of the case 
disclosed a breach by the respondent State of its obligations under 
Article 14 of the Convention taken together with Article 8. 

2. The applicant designated Mr A. Demetriades, a lawyer practising in 
Nicosia, to represent him (Rule 31 of former Rules of Court B2). The 
Attorney-General of the Republic of Cyprus, Mr A. Markides, acted as the 
Agent of the Government. 

3. As President of the Chamber which had originally been constituted 
(former Article 43 of the Convention and former Rule 21) in order to deal, 
in particular, with procedural matters that might arise before the entry into 
force of Protocol No. 11, Mr R. Bernhardt, the President of the Court at the 
time, acting through the Registrar, consulted the Agent of the Government, 
the applicant's lawyer and the Delegate of the Commission on the 
organisation of the written procedure. Pursuant to the order made in 
consequence, the Registrar received the applicant's and the Government's 
memorials on 20 November 1998, both parties having been granted leave by 
the President to extend the time-limit for filing their memorials. 

4. After the entry into force of Protocol No. 11 on I November 1998 and 
in accordance with the provisions of Article S § S thereof, the case was 
referred to the Grand Chamber of the Court. The Grand Chamber included 
ex officio Mr L. Loucaides, the judge elected in respect of Cyprus 
(Article 27 § 2 of the Convention and Rule 24 § 4 of the Rules of Court), 
Mr L. Wildhaber, the President of the Court, Mrs E. Palm, Vice-President 
of the Court, and Mr J.-P. Costa and Mr M. Fischbach, Vice-Presidents of 
Sections (Article 27 § 3 of the Convention and Rule 24 §§ 3 and S (a)). 
The other members appointed to complete the Grand Chamber were 
Mr L. Ferrari Bravo, Mr L. Caflisch, Mr I. Cabral Barreto, Mr K. Jungwiert, 
Mr B. Zupancic, Mrs N. Vajic, Mr J. Hedigan, Mrs W. Thomassen, 
Mrs M. Tsatsa-Nikolovska, Mr T. Pantyru, Mr E. Levits and Mr K. Traja 
(Rule 24 § 3 and Rule 100 § 4). Subsequently Mr Loucaides, who had taken 
part in the Commission's examination of the case, withdrew from sitting in 
the Grand Chamber (Rule 28). The Government accordingly appointed 
Mr A.N. Loizou, the judge previously elected in respect of Cyprus, to sit in 
his place (Article 27 § 2 of the Convention and Rule 29 § 1 ). Later, 
Mr A. Pastor Ridruejo, substitute judge, replaced Mr Hedigan, who was 
unable to take part in the further consideration of the case (Rule 24 §§ 3 
and S (b)). 

Notes by the Registry 
I. Protocol No. 9 came into force on I October 1994 and was repealed by Protocol No. 11. 
2. Rules of Court B, which came into force on 2 October 1994, applied until 31 October 
1998 to all cases concerning States bound by Protocol No. 9. 
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The Court decided that it was not necessary to invite the Commission to 
delegate one of its members to take part in the proceedings before the Grand 
Chamber (Rule 99). 

5. On 4 November 1998, having consulted the Agent of the Government 
and the representative of the applicant, the Grand Chamber decided to 
dispense with a hearing in the case, being of the opinion that the discharging 
of its functions under Article 38 § I (a) of the Convention did not require 
one to be held (Rule 59 § 2). Having been granted leave to submit 
supplementary observations on their respective memorials in the light of 
this decision, the applicant and the Government filed such observations on 
7 December 1998. On 17 December 1998 the Grand Chamber decided not 
to accede to the Goverment's subsequent request to hold a hearing in the 
case having regard to the decision which it had already taken on this matter 
and to the reasons supporting that decison. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

A. The applicant 

6. The applicant is a Cypriot citizen born in 1936. He is a retired civil 
servant. On I May 1967 he rented from the Cypriot State a house in which 
he has been living ever since with his wife and four children. The tenancy 
agreement had many of the features of a typical contract for the lease of 
property with provisions on the payment of rent by the applicant, the use 
and maintenance of the property, the giving of notice and a termination date. 
The agreement provided that the tenancy would come to an end in the event 
of the applicant being transferred to a district other than the one in which the 
property was situated. 

B. The notice to vacate the premises 

7. On 3 December 1986 the Ministry of Finance informed the applicant 
that the permission by virtue of which he occupied the premises was 
revoked and that he had to surrender the property by 30 April 1987. He 
failed to do so and on 3 June 1987 the Attorney-General notified him that if 
he did not vacate the house before 31 July 1987 legal action would be taken 
against him. 

8. On 3 July 1987 the applicant replied that he had been living together 
with his family in the house for twenty years. He had been obliged to spend 
significant sums of money on the maintenance and improvement of the 
house since the competent public authorities had shown no interest in its 
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upkeep. He claimed that he was a "statutory tenant" within the meaning of 
the Rent Control Law 1983 (Law no. 23/1983 - see paragraphs 14 and 15 
below) and stated that he would continue to occupy the premises as long as 
he was protected by law. 

9. On 9 March 1989, replying to a second letter from the Attorney
General dated 5 January 1989, the applicant reiterated his earlier position. 

C. The eviction proceedings 

10. On 3 February 1990 the government of Cyprus instituted proceed
ings against the applicant before the District Court of Nicosia to have him 
evicted. The government submitted, inter alia, that the applicant did not 
occupy the house under a tenancy agreement within the meaning of the Rent 
Control Law 1983, but that the premises had been allocated to him by 
administrative order because of his position in the civil service. 

11. On 5 February 1992 the District Court of Nicosia gave judgment 
against the applicant. The court did not pronounce on the issue of the title 
under which the applicant occupied the premises. The court's interpretation 
of the Rent Control Law 1983 led it to conclude that its protection did not 
extend to the applicant since it only bound private owners of property and 
not the Cypriot State. A person who rented premises owned by the State 
could not therefore be considered a "statutory tenant" protected by that Law. 

The applicant was ordered to vacate the premises before 30 June 1992. 

D. The applicant's contentions on appeal 

12. The applicant appealed against the judgment to the Supreme Court 
relying on Article 14 of the Convention and Article I of Protocol No. 1. At 
the hearing before the Supreme Court the applicant relied essentially on the 
following argument: his rights as a tenant were "property rights" within the 
meaning of Article 1 of Protocol No. 1 and he was the victim of 
discrimination in the enjoyment of these rights because the Rent Control 
Law 1983, as interpreted by the District Court of Nicosia, gave no 
protection to tenants of the State whereas the same Law protected the State 
as a "statutory tenant" when it rented premises owned by a private 
individual. The applicant also submitted that he was the victim of a further 
act of discrimination in that he enjoyed less protection under the relevant 
Law than tenants of private persons. 

E. The dismissal of the applicant's appeal 

13. On 22 May 1995 the Supreme Court dismissed the applicant's 
appeal, considering that he could not claim any property rights under 
Article 1 of Protocol No. 1 as a tenant. The court also found that, in any 
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event, the notion of equality did not require that a person who enjoyed the 
protection of the Rent Control Law 1983 as a tenant should be 
automatically required to grant the same protection to his or her tenants if 
that person happened to own property. Finally, the court considered, in an 
obiter dictum, that even if the case concerned the different treatment 
reserved by the law to property rented out by private owners and to 
property rented out by the State, there would be no violation of the 
Constitution or the Convention because "it would be reasonable to 
consider that it is not necessary to grant protection [to tenants] vis-a-vis 
the [State] which [is] not in the same position as a private owner and [is] 
not expected to administer the property of the State according to criteria 
similar to those guiding a private owner". 

Further to this decision, the applicant has been threatened with imminent 
eviction. 

II. RELEVANT DOMESTIC LAW 

A. The Rent Control Law 1983 (Law no. 23/1983) 

14. According to section 3(1 ), the Rent Control Law 1983 applies only 
to dwellings and shops in areas designated "regulated areas", which are 
defined in section 2 as every area which was declared as such under the 
previous rent control legislation and includes every other area so declared 
by order of the Council of Ministers. Section 3(1 ), which has been 
unaffected by subsequent amendments to the 1983 Law, sets out the 
circumstances under which an order may be made. 

Section 3(1) provides as follows: 

"Whenever it is considered by the Council of Ministers to be necessary or expedient 
for the purpose of securing the availability of dwellings and shops for reasonable rents 
and the security of possession thereof, or whenever the public interest otherwise so 
requires, the Council of Ministers may by Order published in the Official Gazette of 
the Republic declare any area in Cyprus as a regulated area, and thereupon the pro
visions of this Law shall apply to all dwellings or shops within such area." 

"OcraKtc; to Yitoupyt.K6v LUft~m'.iA.tov KpiVTJ 6n dvm avay1miov 1j O"Kll1ttWl'' npoc; i:ov 
O"K01tOV Tilc; £~acrqiaA.icr£coc; ti1c; i5ta8£crtll0t11toc; tctl\' 1\CltO\KUOV 1j KU taO"TI]µClt(l)V civri 
foOytKCOV f,\'O\Kl(l)V Kut tllc; acrqia/J:iac; Tilc; Katoxi'lc; tm'.ltCtlV, 1j ocraK\c; to Ol]µOcrtOV 
m>1tqii:pov ou-rrnc; alliic; anurnj, to Yitoupyi.i.:c\v L:u1tBouAt0v 01ivutat ota omtay11a-roc; 
liTJ1tocrrn>ow':vou £tc; TilV rnic:nuwv Eq>1UL£Pilia n}; Li1HLOKpariac; vu Kllp1>~TJ 01avi51j1tot£ 
7tEpwxljv i.:v K1iitpco we; eA.eyxo1ti:v11v m:pioxljv, to1>tou Ii£ yevo1ti:vou Ou icrxuow at 

i5tata~£tc; tou nupc\vtoc; N6iwu 01' otacr8111tot£ KUtotKiac; 11 KatacrTI]ituta r,v6c; tTJ<; 
TO\Ul>tTJ<; 1tEptoxi'ic;." 
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15. According to section 11 tenants of dwellings situated within a 
"regulated area" who, upon the expiry or termination of the first term of 
their tenancy agreement, remain in occupation of the dwelling ("statutory 
tenants") cannot be evicted save in certain specified circumstances set out in 
the Rent Control Law. These circumstances include the non-payment of 
rent, unauthorised use of the property and where the dwelling is reasonably 
required by the landlord for occupation by him or his wife, children or other 
dependants. 

B. Constitutional provisions 

16. Under Article 54(e) of the Constitution, it is for the Council of 
Ministers to supervise and dispose of property belonging to the Republic of 
Cyprus. This power of supervision and disposal must be exercised m 
accordance with the provisions of the Constitution and the law. 

PROCEEDINGS BEFORE THE COMMISSION 

17. Mr Larkos applied to the Commission on 21 November 1995. He 
relied on Article 8 of the Convention and Article 1 of Protocol No. 1 in 
conjunction with Article 14 of the Convention. He complained that because 
he was a tenant of the State, he did not enjoy the protection which the Rent 
Control Law 1983 gave to persons who rented property from private 
owners. 

18. The Commission (First Chamber) declared the application 
(no. 29515/95) admissible on 21 May 1997. In its report of 14 January 1998 
(former Article 31 of the Convention), it expressed the unanimous opinion 
that there had been a violation of Article 14 of the Convention in 
conjunction with Article 8 and that it was not necessary to examine whether 
there had been a violation of Article 14 in conjunction with Article 1 of 
Protocol No. I. The full text of the Commission's opinion is reproduced as 
an annex to this judgment. 

FINAL SUBMISSIONS TO THE COURT 

19. The applicant in his memorial requested the Court to find the 
respondent State in breach of its obligations under Article 14 of the 
Convention in conjunction with Article 8 as well as under Article 14 in 
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conjunction with Article 1 of Protocol No. 1 to the Convention, and to 
award him just satisfaction under Article 41 of the Convention. 

20. The Government for their part maintained that the facts of the case 
disclosed no breach of the Articles relied on by the applicant. 

THE LAW 

I. THE SCOPE OF THE CASE 

21. When referring the case to the Court, the Govemmenl stated that 
their aim in so doing was to obtain a ruling on whether the facts disclosed a 
breach of Article 14 of the Convention in conjunction with Article 8 (see 
paragraph 1 above). However the Court has jurisdiction to take cognisance 
of the whole case as declared admissible by the Commission, including the 
applicant's grievance under Article 14 of the Convention in conjunction 
with Protocol No. 1 (see, mutatis mutandis, the Erdagoz v. Turkey judgment 
of 22 October 1997, Reports of Judgments and Decisions 1997-VI, 
pp. 2310-11, §§ 34-36). Indeed this has not been disputed by the 
Government, which addressed fully this other complaint in their 
supplementary observations. 

II. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION 
IN CONJUNCTION WITH ARTICLE 8 

22. The applicant, with whom the Commission agreed, maintained that 
as a tenant of the State he had been unlawfully discriminated against in the 
enjoyment of his right to respect for his home on account of the fact that he, 
unlike a private tenant renting from a private landlord, was not protected 
from eviction on expiry of his lease. He relied on Article 14 of the 
Convention in conjunction with Article 8. 

23. Article 14 provides, as relevant: 

'The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as ... or other status:· 

24. Article 8 provides, as relevant: 

"I. Everyone has the right to respect for ... his home ... " 

25. The applicant pleaded that he was in an analogous situation to that of 
a private tenant renting accommodation from a private landlord. The lease 
which he signed in 1967 had many of the features of an ordinary landlord 
and tenant agreement. He contended that the distinction made in the Rent 
Control Law 1983, as interpreted by the domestic courts (see paragraphs 11 
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and 13 above), between tenants such as himself and private tenants 
occupying privately owned dwellings could not be justified under 
Article 14. He maintained in particular that the respondent State had failed 
to make out a case for treating tenants of the State differently as regards 
protection from eviction, other than appealing generally to public
interest considerations. In addition, the distinction failed to strike a 
balance between whatever public interest was relied on by the respondent 
State and the protection of his right to respect for his home since it had 
a disproportionate impact on the enjoyment of that right by obliging 
him and his family to leave the home which they had occupied for thirty
one years. 

26. The Government stressed that the applicant constituted a distinct 
category of tenant since he rented State-owned property. For that reason he 
was not in a relevantly similar situation to that of a private tenant who 
leased a privately owned dwelling. Unlike a private landlord, the 
government had to dispose of the State's property assets in a way which 
respected the requirements of the Constitution and the law. This meant in 
effect that rather than renting property primarily for profit-based 
considerations they had to take account of the public interest in their 
transactions. It was accordingly justified not to accord the applicant the 
protection from eviction accorded to other categories of private tenants at 
the end of their tenancies under the Rent Control Law 1983 in order to allow 
the authorities the opportunity to make other arrangements for the use of the 
property in question. They contended that to allow a tenant such as the 
applicant the right to remain indefinitely in a State-owned dwelling would 
fetter the authorities' duty to administer State-owned property in accordance 
with constitutional and legal requirements. 

27. The Commission considered that the Government had failed to 
provide any reasonable and objective justification for the difference in 
treatment. For that reason, it found that there had been a violation under this 
head of complaint. 

28. The Court observes that it is called on to consider only the impact of 
the Rent Control Law 1983 as interpreted by the domestic courts on the 
Convention rights of the applicant as a private tenant renting a State-owned 
dwelling situated in a regulated area and not its impact on the Convention 
rights of individuals or entities leasing State property for purposes other 
than accommodation. 

On that understanding the Court notes that it has not been disputed that 
Mr Larkos can rely on the guarantee against unlawful discrimination 
contained in Article 14 of the Convention and it sees no reason to hold 
otherwise. It observes in this respect that the applicant's complaint relates to 
the manner in which the alleged difference in treatment adversely affects the 
enjoyment of his right to respect for his home guaranteed under Article 8 of 
the Convention. Mr Larkos has not contended that there has been a breach 
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of Article 8 on account of the fact that, being a tenant of the State, he is 
faced with the threat of eviction from his home. However, it suffices for the 
purposes of the application of Article 14 that the facts relied on in the 
instant case fall within the ambit of Article 8 and the relevance of that 
Article cannot be denied in view of the judgment of the District Court of 
Nicosia ordering Mr Larkos to leave his home (see, mutatis mutandis, the 
Inze v. Austriajudgment of28 October 1987, Series A no. 126, p. 17, § 36). 
Furthermore, even if the applicant has not yet been evicted from his home it 
is nevertheless the case that the Rent Control Law 1983 has actually been 
applied to him to his detriment since he and his family have been living 
under the threat of eviction ever since the instigation of the eviction 
proceedings and that threat has become even more real following the 
judgment of the Supreme Court (see paragraph 13 above). 

29. As to the scope of the guarantee provided under Article 14, the Court 
recalls that according to its established case-law a difference in treatment is 
discriminatory if "it has no objective and reasonable justification", that is if 
it does not pursue a "legitimate aim" or if there is not a "reasonable 
relationship of proportionality between the means employed and the aim 
sought to be realised". Moreover, the Contracting States enjoy a certain 
margin of appreciation in assessing whether and to what extent differences 
in otherwise similar situations justify a different treatment (see, for example, 
the Gaygusuz v. Austria judgment of 16 September 1996, Reports 1996-IV, 
p. 1142, § 42). 

30. The Court must have close regard to the terms of the tenancy 
agreement which Mr Larkos concluded with the authorities when assessing 
his claim to be in a relevantly similar or analogous situation to that of 
private tenants renting property from private landlords. It notes in this 
regard that the lease makes no reference to the fact that the property was let 
to him in his capacity of civil servant or that the subsistence of the lease was 
dependent on his continued employment in the civil service. Although the 
lease contained a provision on the applicant's transfer from the district in 
which the house was situated (see paragraph 6 above), this clause was 
introduced to protect his own rather that the State's interests in that 
eventuality. Moreover, the lease is silent on the consequences resulting from 
the applicant's retirement or resignation from the civil service. Nor would it 
appear that the rent to be paid by the applicant was fixed at a preferential 
rate on account of his status. Indeed the Government have not sought to 
argue in their pleadings that Mr Larkos's rent was less than the market rate 
or that the tenancy agreement was anything other than a typical landlord and 
tenant agreement. Having regard to these considerations and in particular to 
the fact that the terms of the lease indicate clearly that the State rented the 
property in a private-law capacity, the Court considers that Mr Larkos can 
claim with justification to be in a relevantly similar situation to that of other 
private tenants who rent accommodation from private landlords and whose 
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property is situated in a regulated area within the meaning of the Rent 
Control Law 1983. 

31. The Court observes that the respondent State has sought to justify 
the difference in treatment between tenants renting State-owned property 
such as the applicant and other private tenants renting from private 
landlords by pointing to the duties which the Constitution imposes on the 
authorities as regards the administration of the property of the State. While 
the Court accepts that a measure which has the effect of treating differently 
persons in a relevantly similar situation may be justified on public-interest 
grounds, it considers that in the instant case the Government have not 
provided any convincing explanation of how the general interest will be 
served by evicting the applicant. They have not pointed to any preponderant 
interest which would warrant the withdrawal from the applicant of the 
protection accorded to other tenants under the Rent Control Law 1983. As 
to the Government's argument that the lease of State-owned dwellings is not 
primarily motivated by profit-based considerations and for that reason they 
cannot be compared to private landlords (see paragraph 26 above), the Court 
would observe that there is nothing to prevent the authorities from requiring 
their tenants to pay a market rate and, as already noted, it has not been 
argued in the instant case that the applicant's rent was set at a preferential 
rate. Indeed, it must be recalled that the State assigned the property to the 
applicant acting not in a public-law capacity and with the interests of the 
community in mind but as a party to a private-law transaction (see 
paragraph 30 above). 

The Court would also note that the legislation was intended as a measure 
of social protection for tenants living in particular areas of Cyprus. A 
decision not to extend that protection to tenants in State-owned dwellings 
living side by side with tenants in privately owned dwellings requires 
specific justification, more so since the State is itself protected by the 
legislation when renting property from private individuals (see para
graphs 12 and 13 above). However, the Government have not adduced any 
reasonable and objective justification for the distinction which meets the 
requirements of Article 14 of the Convention, even having regard to their 
margin of appreciation in the area of the control of property. 

32. The Court concludes accordingly that there has been a violation of 
Article 14 of the Convention in conjunction with Article 8. 

ill. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION 
TAKEN IN CONJUNCTION WITH ARTICLE 1 OF PROTOCOL 
No. 1 

33. The applicant contended that by virtue of the terms of his tenancy 
agreement he enjoyed certain proprietary rights with respect to the house 
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in question which, taken together with the protection against ev1ct1on 
guaranteed to tenants under the Rent Control Law 1983, amounted to 
"possessions" within the meaning of Article 1 of Protocol No. 1. In his 
submission, the withdrawal of protection from eviction on account of his 
status as a tenant of the State interfered with his right to the peaceful 
enjoyment of his possessions and constituted a breach of Article 14 of the 
Convention read in conjunction with Article 1 of Protocol No. I. 

34. Article 1 of Protocol No. 1 provides as relevant: 

"Every natural or legal person is entitled to the peaceful enjoyment of his 
possessions ... " 

35. The Government maintained in reply that the applicant did not 
possess any interest in the property rented to him which constituted 
"possessions" within the meaning of Article 1 of Protocol No. 1. For this 
reason he could not rely on Alticle 14 of the Convention. They added that 
should the Court reach a contrary conclusion the arguments which they had 
adduced to justify the difference of treatment in the context of the 
applicant's other complaint (see paragraph 26 above) were equally valid for 
supporting a finding that there had been no violation under this head either. 

36. The Court finds, in line with the Commission's conclusion, that it is 
not necessary to give separate consideration to this complaint having regard 
to its decision on the applicant's complaint under Article 14 taken in 
conjunction with Article 8 (see paragraph 32 above). 

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION 

37. The applicant claimed compensation for pecuniary and non
pecuniary damage as well as costs and expenses under Article 41 of the 
Convention, which reads as follows: 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. Pecuniary damage 

38. The applicant claimed 2,400 Cyprus pounds (CYP) to compensate 
him for the costs of various repairs which he had to carry out on the 
property between 1986 and 1998. According to the applicant it fell to the 
State under the tenancy agreement to ensure the maintenance of the 
property. However, since 1986 when the eviction proceedings were 
instituted, the State had not fulfilled this contractual obligation. 
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39. The Government disputed the State's liability under the agreement to 
ensure the upkeep of the property. In any event, the applicant was not 
entitled to be compensated for the amount quoted since there was no causal 
connection between the alleged breach and the expenses incurred. 

40. The Court agrees with the Government's submission on the 
absence of a causal link between the matter found to constitute a violation 
(see paragraph 32 above) and the pecuniary damage which the applicant 
alleges to have suffered. His claim under this head must accordingly be 
dismissed. 

B. Non-pecuniary damage 

41. According to the applicant he and his family have lived under the 
threat of eviction from their home since l 986. This has been a source of stress 
and anxiety and the constant uncertainty about whether they would be forced 
to leave was disruptive of his family life. He further submitted that the 
litigation against the State, his employer, had damaged his career in the civil 
service and that negative reporting in the local press on his attempts to assert 
his rights against the State had affected his standing in the community. In the 
applicant's view he was entitled to an award of CYP 10,000 by way of 
compensation for the non-pecuniary damage which he had suffered. 

42. The Government replied that the applicant had not been evicted from 
the property and that any alleged non-pecuniary damage must be viewed in 
this light. Furthermore, the applicant had not substantiated that the breach 
alleged had harmed his promotion prospects in the civil service. In the 
Government's submission, if the Court were to find a breach of the 
Convention, that finding would in itself constitute sufficient just satisfaction 
under this head. 

43. The Court notes that since 1986 the applicant has lived under the 
threat of eviction from the home he occupied with his family since 1967. The 
authorities' resolve to evict him and his unsuccessful attempts to resist their 
efforts through the courts can reasonably be considered to have caused the 
applicant stress and anxiety. While the authorities may not have pressed for 
the possession order to be executed after the decision of the Supreme Court 
(see paragraph 13 above), it is nonetheless the case that the applicant has over 
a prolonged period of time suffered from the uncertainty of losing his home 
with the consequences which that entailed for his and his family's future. 

Deciding on an equitable basis the Com1 awards Mr Larkos the sum of 
CYP 3,000 under this head. 

C. Costs and expenses 

44. The applicant claimed the costs and expenses which his lawyers 
incurred in the domestic proceedings and in taking his case subsequently 
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before the Strasbourg institutions. With reference to the specifications 
submitted in support of his claim, the applicant requested the Court to award 
him the sum of CYP 10,661. 

45. The Government disputed the amount claimed, arguing that the 
applicant had not proved that the costs were actually and necessarily 
incurred and were reasonable as to quantum. They questioned in particular 
the involvement of three lawyers in the domestic proceedings which had 
accounted for costs of CYP 6,388 as well as the amount of the costs claimed 
in respect of the lawyer retained for the Strasbourg proceedings 
(CYP 4,283). In their submission the applicant should not be entitled to 
recover the litigation costs of more than one lawyer in the domestic 
proceedings. 

46. Having regard to the details of costs and expenses supplied by 
the applicant, to the nature of the proceedings before the domestic 
courts and to equitable considerations, the Court awards the applicant 
the sum of CYP 5,000 together with any value-added tax that may be 
chargeable. 

D. Default interest 

47. According to the information available to the Court, the statutory 
rate of interest applicable in Cyprus at the date of adoption of the present 
judgment is 8 % per annum. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1. Holds that there has been a violation of Article 14 of the Convention in 
conjunction with Article 8 of the Convention; 

2. Holds that it is not necessary to consider the applicant's complaint under 
Article 14 of the Convention in conjunction with Article 1 of 
Protocol No. 1; 

3. Holds 
(a) that the respondent State is to pay the applicant, within three 
months, 3,000 (three thousand) Cyprus pounds in respect of non
pecuniary damage; 
(b) that the respondent State is to pay the applicant, within three 
months, 5,000 (five thousand) Cyprus pounds in respect of costs and 
expenses, together with any value-added tax that may be chargeable; 
(c) that simple interest at an annual rate of 8% shall be payable from the 
expiry of the above-mentioned three months until settlement; 

4. Dismisses the remainder of the applicant's claims for just satisfaction. 
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Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 18 February 1999. 

Michele DE SALVIA 

Registrar 

Luzius WILDHABER 

President 

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rules of Court, the separate opinion of Mr Cabral Barreto is annexed to 
this judgment. 

L.W. 
M. deS. 
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SEPARATE OPNINION OF JUDGE CABRAL BARRETO 

(Translation) 

I agree that this case concerns a problem of a violation of Article 14 of 
the Convention taken together with Article 8. 

Where I differ with my colleagues is that they consider that the mere fact 
that the domestic courts have decided that the applicant must leave his home 
amounts to a violation whereas I am of the view that there would be a 
violation only if the threat of eviction was carried out. 

Everything depends on the degree of importance one attaches to the 
present situation of the applicant and his family, who have been living under 
the threat of eviction since the possession proceedings were instituted. 

I agree that the suffering caused by this situation must be treated by the 
Court as "non-pecuniary damage" (see, mutatis mutandis, the Beldjoudi v. 
France judgment of 26 March 1992, Series A no. 234-A, p. 30, § 86). 

However, as regards the question of whether there has been a violation, I 
prefer to take a slightly different approach and to say that there will be a 
violation of Article 14 taken together with Article 8 if the decision to evict 
Mr Larkos and his family from their home is enforced. 

While - for reasons which need not be set out here - it is unsatisfactory 
to apply the same reasoning in cases concerning the deportation of aliens 
(see the Beldjoudi judgment cited above and the Nasri v. France judgment 
of 13 July 1995, Series A no. 320-B, and my concurring opinion in the case 
of H.L.R. v. France, opinion of the Commission, Reports of Judgments and 
Decisions 1997-III, p. 770), applying that reasoning in the instant case 
would in my view enable the rights of the applicant and his family not to be 
evicted from their home to be better protected. 

It should be remembered that the aim of the Convention is to guarantee 
not rights that are theoretical or illusory but rights that are practical and 
effective (see, for example, the Artico v. Italy judgment of 13 May 1980, 
Series A no. 37, pp. 15-16, § 33). 
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ANNEX 

OPINION OF THE EUROPEAN COMMISSION 
OF HUMAN RIGHTS 1 

(as expressed in the Commission's report2 of 14 January 1998) 

[The Commission was composed as follows: 

Mr M.P. PELLONPAA, President 
of the First Chamber, 

Mr N. BRATZA, 
Mr E. BUSUTTIL, 
Mr A. WEITZEL, 
Mr C.L. ROZAKIS, 
Mrs 1. LIDDY, 
Mr L. LOUCAIDES, 
Mr B. MARXER, 
Mr B. CONFORTI, 
Mr I. BEK.Es, 
Mr G. RESS, 
Mr A. PERENIC, 
Mr c. BiRSAN, 
Mr K. HERNDL, 
Mr M. VILA AMIGO, 
Mrs M.HION, 
Mr R. NICOLINI, 

and Mrs M.F. BUQUICCHIO, Secretary 
to the First Chamber.] 

l. English original. 
2. The opinion contains some references to previous paragraphs of the Commission's 
report. The full text of the report may be obtained from the Registry of the Court. 
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A. Complaint declared admissible 

24. The Commission has declared admissible the applicant's complaint 
that, being a tenant of the State, he enjoyed less protection in respect of his 
rights to respect for his home and peaceful enjoyment of his property than 
tenants of private persons, because he was not protected against expulsion 
after the termination of his contract. 

B. Point at issue 

25. What is at issue in the present case is whether there has been a 
violation of Article 14 of the Convention taken in conjunction with Article 8 
thereof and Article 1 of Protocol No. L 

C. As regards Article 14 of the Convention taken in conjunction with 
Article 8 

26. Article 14 of the Convention provides as follows: 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

27. Article 8 of the Convention provides as follows: 

"I. Everyone has the right to respect for his private and family life, his home and 
his correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others." 

28. The applicant argues that there has been a violation of Article 14 of 
the Convention in conjunction with Article 8 thereof, because the decision of 
the Supreme Comt which interpreted Law no. 23/1983 in a discriminatory 
manner resulted in his not being protected from eviction from his home. The 
applicant points out that the Supreme Court did not advance any reasons why 
he should enjoy less protection than tenants of private owners. In any event, 
he submits that he is the only tenant of the State having had to face eviction. 

29. The Government submit that all the tenants of the State are treated 
equally. They also argue that, as the Supreme Court pointed out, it is not 
necessary to extend to the tenants of the State the protection enjoyed by the 
tenants of private owners, because the government is not expected to 
administer the property of the State with criteria similar to those guiding 
private owners. 
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30. The Commission notes, as a preliminary point, that the applicant 
occupied the house in question by virtue of a contract which he had signed 
with the government on I May 1967. This agreement had many of the 
characteristics of ordinary lease contracts providing for the payment of a 
rent and a termination date. 

31. The Commission recalls that, according to the case-law of the Court, 
the guarantee of Article 14 of the Convention has no independent existence 
in the sense that it relates solely to rights and freedoms set forth in the 
Convention. Nevertheless, a measure which in itself is in conformity with 
the requirements of the Article enshrining the right or freedom in question 
may infringe this Article when read in conjunction with Article 14 for the 
reason that it is of a discriminatory nature (see Eur. Court HR, judgment of 
23 July 1968 in the Belgian linguistic case, Series A no. 6, p. 33, § 9). 

32. The Commission considers that, although Article 8 of the 
Convention gives rise to positive obligations for States, it might not 
necessarily require States to take measures to protect tenants from 
expulsion after the termination of the contracts by virtue of which they 
occupied their "homes". However, Cyprus has taken such measures by 
enacting the Rent Control Law (Law no. 23/1983). Since this Law 
regulates "the right to respect for one's home" under Article 8 of the 
Convention, it must apply in a non-discriminatory manner in accordance 
with Article 14 thereof. 

33. However, this Law, as interpreted by the Supreme Court, does not 
protect tenants of the State from expulsion from their homes after the 
termination of their contracts. The applicant being such a tenant was, 
therefore, treated differently from tenants of private owners who enjoy the 
protection of Law no. 23/1983. According to the case-law of the Court, a 
differential treatment amounts to a violation of Article 14 of the Convention 
taken in conjunction with Article 8 thereof if it does not have a legitimate 
aim and if there is no reasonable proportionality between the means 
employed and the aim sought to be realised (see the above-mentioned 
judgment in the Belgian linguistic case, p. 34, § 10). 

34. The Commission notes that the only argument advanced by the 
Government in order to justify this differential treatment is that they are not 
expected to administer the property of the State with criteria similar to those 
guiding private owners. The Commission considers that this cannot amount 
in itself to an objective and reasonable justification, considering that the 
tenancy agreement which the applicant had concluded with the State was 
similar to those concluded between private individuals. No other arguments 
having been advanced, the Commission considers that the applicant was 
discriminated against in the enjoyment of the right to respect for his home, 
since he, being a tenant of the State, did not have the protection which 
tenants of private owners had against expulsion after the termination of their 
contracts. 
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.Conclusion 

35. The Commission concludes, ·unanimously, that in the present case 
there has been a violation of Article 14 of the Convention taken in 
conjunction with Article 8. 

D. As regards Article 14 of the Convention taken in conjunction with 
Article 1 of Protocol No. 1 

36. Article l of Protocol No. 1 provides that "every natural or legal 
person is entitled to the peaceful enjoyment of his possessions". 

37. The applicant submits that his rights as a tenant were "property 
rights" within the meaning of Article 1 of Protocol No. l. 

38. The Government argue that tenancy agreements do not give rise to 
rights under Article 1 of Protocol No. 1. 

39. The Commission considers that, having found a violation of 
Article 14 taken in conjunction with Article 8 of the Convention, it is not 
necessary also to examine whether there has been a violation of Article 14 
taken in conjunction with Article l of Protocol No. 1. 

Conclusion 

40. The Commission concludes, unanimously, that in the present case it 
is not necessary to examine whether there has been a violation of Article 14 
of the Convention taken in conjunction with Article 1 of Protocol No. l. 

E. Recapitulation 

41. The Commission concludes, unanimously, that in the present case 
there has been a violation of Article 14 of the Convention taken in 
conjunction with Article 8 (paragraph 35 above) . 

42. The Commission concludes, unanimously, that in the present case it 
is not necessary to examine whether there has been a violation of Article 14 
of the Convention taken in conjunction with Article 1 of Protocol No. 1 
(paragraph 40 above). 

M.F. B UQUl CCHIO 

Secretary 
to the First Chamber 

M.P. PELLONPAA 
President 

of the First Chamber 
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SOMMAIRE1 

Traitement discriminatoire des locataires de logements appartenant a l'Etat 

Article 14 (combine avec I'article 8) 

Discrimination - Situation comparable - Justification objective et raisonnable -
Marge d'appreciation - Domicile - Proprietaire et locataire - Eviction par l'Etat 
- Traitement different pour les locataires de logements appartenant a /'Etat 

* 
* * 

En 1967, le requerant, qui etait fonctionnaire, prit en location une maison 
appartenant a l'Etat cypriote, dans laquelle ii vit depuis !ors avec sa famille. Le bail 
presentait de nombreuses caracteristiques des conventions locatives ordinaires. En 
1986, le ministre des Finances informa le requerant qu' ii Jui fallait restituer le bi en. 
L'interesse ne s'etant pas execute, l'Attomey-General l'avisa que des poursuites 
allaient etre entamees contre Jui. Estimant etre un « locataire protege par la Joi », 

au sens de la Joi de 1983 sur le contr6le des layers, le requerant refusa de partir. En 
fevrier 1990, le gouvernement engagea une procedure en eviction et, en fevrier 
1992, le tribunal de district rendit une decision defavorable au requerant, au motif 
qu'une personne locataire d'un bien appartenant a l'Etat ne pouvait etre consideree 
comme un locataire protege par la Joi sur le contr6le des layers, celle-ci ne 
s'appliquant qu'aux proprietaires prives. Le requerant saisit la Cour supreme, qui 
rejeta son recours en mai 1995. 

Article 14 combine avec !'article 8 : le requerant peut invoquer !'article 14 de la 
Convention. En effet, s'il ne soutient pas que la menace d'une eviction de son 
domicile constitue une violation de I' article 8 de la Convention, ii suffit que Jes 
faits invoques entrent dans le domaine de cette disposition. De surcrolt, si 
l'interesse n'a pas, en realite, ete expulse de son logement, la legislation a ete 
appliquee a son detriment puisque lui et sa famille vivent sous la menace d'une 
eviction. Quant a !'existence d'une justification objective et raisonnable pour la 
difference de traitement entre le requerant et Jes locataires de biens appartenant a 
des proprietaires prives, ii faut soigneusement tenir compte des terrnes du bail 
conclu : celui-ci ne dit nullement que la maison a ete louee au requerant en sa 
qualite de fonctionnaire, ii ne prevoit pas de conditions preferentielles dans la 
fixation du layer, et on peut clairement deduire de son libelle qu'il s'agit d'un 
contrat de droit prive. En consequence, le requerant est fonde a se pretendre dans 
une situation comparable a celle de locataires « proteges par la Joi». Si !'on peut 
justifier par des motifs d'interet public que des personnes placees dans des 
situations comparables soient traitees differemment, le Gouvernement n'a pas 

I. Redige par le greffe, ii ne lie pas la Cour. 
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explique de maniere convaincante comment l'interet general pourrait etre servi par 
!'eviction du requerant, et ii n'a mentionne aucun interet preponderant apte a 
justifier que l'interesse se voie prive de la protection accordee aux autres 
locataires. Une decision de ne pas etendre aux locataires de biens appartenant a 
l'Etat la protection sociale que la legislation en cause vise a offrir requiert une 
justification specifique, d'autant que I'Etat est lui-meme protege par la legislation 
lorsqu'il prend en location des biens appartenant a des particuliers. Or, meme si 
!'on tient compte de sa marge d'appreciation, le Gouvemement n'a avance aucun 
motif raisonnable et objectif de nature a justifier la distinction. 
Conclusion : violation (unanimite). 
Compte tenu de sa conclusion ci-dessus, la Cour estime, a l'unanimite, qu'il ne 
s'impose pas d'examiner separement le grief tire de !'article 14 de la Convention 
combine avec I' article I du Protocole n° I. 
Article 41 : la Cour ne constate aucun lien de causalite entre la violation constatee 
et le dommage materiel que le requerant affirme avoir subi, et elle rejette la 
demande presentee de ce chef. En revanche, elle alloue a l'interesse une somme 
pour le dommage moral souffert par Jui du fait d'avoir vecu pendant longtemps 
sous la menace d'une expulsion. Elle Jui accorde egalement une somme pour ses 
frais et depens. 

Jurisprudence citee par la Cour 

lnze c. Autriche, arret du 28 octobre 1987, serie A n° 126 
Gaygusuz c. Autriche, arrct du 16 septembre 1996, Recueil des arrets et decisions 
1996-IV 
Erdagoz c. Turquie, arret du 22 octobre 1997, Recueil 1997-VI 
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En l'affaire Larkos c. Chypre, 
La Cour europeenne des Droits de I' Homme, constituee, conformement a 

I' article 27 de la Convention de sauvegarde des Droits de l'Homme et des 
Libertes fondamentales ( « la Convention » ), telle qu' amen dee par le 
Protocole n° 11 1

, et aux clauses pertinentes de son reglement2
, en une 

Grande Chambre composee des juges dont le nom suit : 
M. L. WILDHABER, president, 
Mme E. PALM, 
MM. A. PASTOR RIDRUEJO, 

L. FERRARI BRAVO. 
L. CAFLISCH, 
l. CABRAL BARRETO, 
J.-P. COSTA, 
K. JUNGWIERT, 
M. FISCHBACH, 
B. ZUPANCIC, 

Mmes N. VAJIC, 
W. THOMASSEN, 
M. TSATSA-NIKOLOVSKA, 

MM. T. PANTJRU, 
E. LEVITS, 
K. TRAJA, 
AN. LOIZOU,juge ad hoe, 

ainsi que de M. M. DE SALVIA, greffier, 
Apres en avoir delibere en chambre du conseil Jes 7 janvier et 4 fevrier 

1999, 
Rend l'arret que voici, adopte a cette derniere date: 

PROCEDURE 

1. L' affaire a ete deferee a la Cour, telle qu' etablie en vertu de I' ancien 
article 19 de la Convention\ par le gouvemement cypriote (« le 
Gouvernement ») le 11 mai 1998, dans le delai de trois mois qu' ouvraient 
les anciens articles 32 § 1 et 47 de la Convention. A son origine se trouve 
une requete (n° 29515/95) dirigee contre la Republique de Chypre et dont 
un ressortissant cypriote, M. Xenis Larkos, avait saisi la Commission 
europeenne des Droits de !'Homme («la Commission») le 21 novembre 
1995 en vertu de l'ancien article 25. 

Notes du greffe 
1.-2. Entre en vigueur le I" novembre 1998. 
3. Depuis l'entree en vigueur du Protocole n° 11, qui a amende cette disposition, la Cour 
fonctionne de maniere permanente. 
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La requete du Gouvemement renvoie aux anciens articles 44 et 48, tels 
qu'amendes par le Protocole n° 9 1

, que Chypre a ratifie. Elle a pour objet 
d' obtenir une decision sur le point de savoir si les faits de la cause revelent 
un manquement de l'Etat defendeur aux exigences de !'article 14 de la 
Convention combine avec !'article 8. 

2. Le requerant a designe pour le representer Mc A. Demetriades, avocat 
inscrit au barreau de Nicosie (article 31 du reglement B2). L'Attorney
General de la Republique de Chypre, M. A. Markides, a assume Jes 
fonctions d'agent du Gouvernement. 

3. En sa qualite de president de la chambre initialement constituee 
(ancien article 43 de la Convention et m1icle 21 de l'ancien reglement B) 
pour connaitre notamment des questions de procedure pouvant se poser 
avant l'entree en vigueur du Protocole n° 11, M. R. Bernhardt. president de 
la Cour a l 'epoque, a consulte, par I' intermediaire du greffier, I' agent du 
Gouvernement, l'avocat du requerant et le delegue de la Commission au 
sujet de !'organisation de la procedure ecrite. Conformement a l'ordonnance 
rendue en consequence, le requerant et le Gouvernement ont fait parvenir 
leurs memoires respectifs au greffier le 20 novembre 1998, l'un comme 
l'autre s'etant vu accorder par le president une prorogation du delai leur 
ayant ete imparti a cet effet. 

4. A la suite de l'entree en vigueur du Protocole n° 11 le 1 er novembre 
1998, et conformement a !'article S § S dudit Protocole, l'examen de 
l'affaire a ete confie a la Grande Chambre de la Cour. Cette Grande 
Chambre comprenait de plein droit M. L. Loucaides, juge elu au titre de 
Chypre (articles 27 § 2 de la Convention et 24 § 4 du reglement), 
M. L. Wildhaber, president de la Cour, Mme E. Palm, vice-presidente de la 
Cour, ainsi que M. J.-P. Costa et M. M. Fischbach, vice-presidents de 
section (articles 27 § 3 de la Convention et 24 §§ 3 et S a) du reglement). 
Ont en outre ete designes pour completer la Grande Chambre : M. L. Ferrari 
Bravo, M. L. Caflisch, M. I. Cabral Barreto, M. K. Jungwiert, 
M. B. Zupancic, Mme N. Vajic, M. J. Hedigan, Mme W. Thomassen, 
Mme M. Tsatsa-Nikolovska, M. T. Pantiru, M. E. Levits et M. K. Traja 
(articles 24 § 3 et 100 § 4 du reglement). U1terieurement, M. Loucaides, qui 
avait participe a I' exam en de I' affaire par la Commission, s 'est deporte de la 
Grande Chambre (article 28 du reglement). En consequence, le 
Gouvernement a designe pour le remplacer M. A.N. Loizou, le juge 
precedemment elu au titre de Chypre (articles 27 § 2 de la Convention et 
29 § 1 du reglement). Par la suite, M. Hedigan, empeche, a ete remplace par 
M.A. Pastor Ridruejo, membre suppleant (article 24 §§ 3 et Sb)). 

Notes du greffe 
I. Le Protocole n° 9 est entre en vigueur le l er octobre 1994 et a ete abroge par le 
Protocole n ° 11. 
2. Le reglement B, entre en vigueur le 2 octobre 1994, s ·est applique jusqu ·au 
31 octobre 1998 a toutes Jes affaires concernant les Etats lies par le Protocole n ° 9. 
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La Cour a decide qu ' il n'etait pas necessaire d' inviter la Commission a 
deleguer l'un de ses membres pour participer a la procedure devant la 
Grande Chambre (article 99 du reglement). 

5. Le 4 novembre 1998, apres avoir consulte I' agent du Gouvemement 
et le representant du requerant, la Grande Chambre a decide de se passer de 
debats en l'espece, estimant qu'elle n'en avait pas besoin pour s'acquitter 
des fonctions Jui incombant en vertu de !'article 38 § l a) de la Convention 
(article 59 § 2 du reglement). Apres s'etre vu accorder, compte tenu de cette 
decision, l'autorisation de soumettre des observations complementaires sur 
leurs memoires respectifs, le requerant et le Gouvemement ont depose 
pareilles observations le 7 decembre 1998. Le 17 decembre 1998, la Grande 
Chambre a decide de ne pas deferer a la demande d 'organisation de debats 
formulee ulterieurement par le Gouvemement, eu egard a la decision deja 
prise par elle ace sujet ainsi qu ' aux motifs qui la fondaient. 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

A. Le requerant 

6. Le requerant est un citoyen cypriote ne en 1936. II est fonctionnaire a 
la retraite. Le 1 er mai 1967, il prit en location une maison appartenant a 
l' Etat cypriote, dans laquelle ii vit depuis !ors avec sa femme et ses quatre 
enfants. Le bail presentait de nombreuses caracteristiques des conventions 
locatives ordinaires : ii comportait des clauses relatives au paiement d'un 
loyer, a !'utilisation et a I' entretien du bien loue, une obligation de preavis 
en cas de resiliation et une dated' expiration. II y etait stipule que le contrat 
prendrait fin en cas de mutation du requerant dans un district autre que celui 
dans lequel le bien etait situe. 

B. L'ordre d'evacuation 

7. Le 3 decembre 1986, le ministre des Finances informa le requerant 
que l'autorisation en vertu de laquelle ii occupait Jes lieux avait ete 
revoquee et qu'il lui fallait restituer le bien pour le 30 avril 1987. 
L'interesse ne s'etant pas execute, !'Attorney-General l 'avisa, le 3 juin 
1987, que s' il n'evacuait pas la maison avant le 31 juillet 1987, des 
poursuites seraient entamees contre Jui. 

8. Le 3 juillet 1987, le requerant repondit que cela faisait vingt ans qu'il 
habitait la maison avec sa famille. II avait ete oblige de depenser des 
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sommes d' argent importantes pour I' entretenir et l' ameliorer, Jes autorites 
publiques competentes s'etant tout a fait desinteressees de la chose. 
Estimant etre un « locataire protege par la Joi », au sens de la Joi de 1983 sur 
le contr6le des loyers (loi n° 23/1983 ; paragraphes 14 et 15 ci-dessous), ii 
affirmait qu'il continuerait d'occuper Jes lieux aussi longtemps que la loi le 
protegerait. 

9. Le 9 mars 1989, repondant a une seconde lettre de I' Attorney
General, en date du 5 janvier 1989, le requerant reitera sa position 
anterieure. 

C. La procedure d'eviction 

10. Le 3 fevrier 1990, le gouvemement de Chypre entama, devant le 
tribunal de district de N icosie, une procedure tendant a I' eviction du 
requerant. II soutenait notamment que le requerant n'occupait pas la 
maison en vertu d'un bail, au sens de la Joi de 1983 sur le contr6le des 
loyers, mais que l'immeuble Jui avait ete attribue par la voie d'une 
ordonnance administrative, a raison du poste qu'il occupait dans la fonc
tion publique. 

11. Le 5 fevrier 1992, le tribunal de district de Nicosie rendit une 
decision defavorable au requerant. II ne se prononc,:a pas sur la question du 
titre en vertu duquel le requerant occupait la maison. II interpreta la Joi de 
1983 sur le contr6le des layers comme obligeant uniquement les 
proprietaires prives et non l 'Etat cypriote, ce qui impliquait qu 'une personne 
locataire d' un bien appartenant a l'Etat n' etait pas un locataire protege par 
ladite Joi. 

Le requerant se vit enjoindre de vider les lieux avant le 30 juin 1992. 

D. Les arguments formules par le requerant en appel 

12. Le requerant interjeta appel du jugement devant la Cour supreme 
en invoquant !'article 14 de la Convention et )'article 1 du Protocole n° I. A 
!'audience devant la haute juridiction, ii developpa essentiellement 
!'argument suivant : ses droits de Iocataire etaient des « biens » au sens de 
I' article 1 du Protocole n° I, et ii faisait I' objet d'une discrimination dans la 
jouissance de ses droits puisque la Joi de 1983 sur le contr6le des loyers, 
telle qu'interpretee par le tribunal de district de Nicosie, n'accordait aucune 
protection aux locataires de biens appartenant a l'Etat, alors qu'elle 
protegeait l'Etat lorsqu'il prenait en location des biens appartenant a des 
particuliers. Le requerant affirmait par ailleurs etre victime d'une 
discrimination supplementaire dans la mesure ou la Joi en cause Jui conferait 
une protection moindre que celle dont jouissaient les locataires de biens 
appartenant a des particuliers. 
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E. Le rejet du recours du requerant 

13. Le 22 mai 1995, la Cour supreme rejeta le recours du requerant, 
estimant qu'en sa qualite de locataire ii ne pouvait se dire proprietaire d'un 
bien au sens de l'article I du Protocole n° 1. Elle considera egalement qu'en 
tout etat de cause la notion d'egalite n'exigeait pas qu'une personne 
beneficiant de la protection de la Joi de 1983 sur le contr6le des loyers en sa 
qualite de locataire accordat automatiquement la meme protection a ses 
locataires si elle donnait elle-meme des biens en location. Enfin, elle jugea, 
dans un obiter dictum, que meme si l'affaire concernait une difference de 
traitement operee par la loi entre les biens donnes en location par des 
proprietaires prives et les biens donnes en location par l'Etat, ii n'y aurait 
pas violation de la Constitution ni de la Convention, au motif qu' «ii serait 
raisonnable de considerer qu'il n'est pas necessaire d'accorder [au locataire] 
une protection vis-a-vis de l'Etat, qui n' est pas dans la meme situation que 
les proprietaires prives et dont on ne peut attendre que Jes biens soient geres 
suivant des criteres analogues a ceux qui guident les proprietaires prives ». 

A la suite de cette decision, le requerant fut menace d'une expulsion 
imminente. 

II. LE DROIT INTERNE PERTINENT 

A. La loi de 1983 sur le contrOle des loyers (loi n° 23/1983) 

14. D'apres son article 3 § I, la loi de 1983 sur le contr6le des loyers 
s'applique seulement aux locaux d'habitation et aux locaux commerciaux 
situes dans les secteurs dits « reglementes ». L'article 2 de la loi entend par 
secteur reglemente tout secteur ayant ete declare tel en vertu de I' ancienne 
legislation sur le controle des loyers ainsi que tout autre secteur declare tel 
par ordonnance du Conseil des rninistres. L'article 3 § I, qui n'a pas ete 
touche par les amendements apportes ulterieurement a la Joi, definit les 
conditions dans lesquelles pareille ordonnance peut etre edictee. 

II est ainsi libelle : 

« Lorsque le Conseil des ministres le juge necessaire ou utile pour assurer la 
disponibilite a des loyers raisonnables de locaux d'habitation et de locaux 
commerciaux, ainsi que la securite de leur possession, ou lorsque l'inten~t public 
l'exige autrement, le Conseil des ministres peut, par ordonnance publiee au Journal 
officiel de la Republique, declarer secteur reglemente tout secteur de Chypre. 
Pareille declaration emporte application des dispositions de la presente Joi a tous Jes 
locaux d'habitation et a tous Jes locaux commerciaux situes dans le secteur en 
question. » 

« OcraKJ<; to YnoupytK6v ~uµ001'.ihov Kpiv11 6n Eivm avay1rniov Ti crK6mµov npo; 
tOV crKon6v TI]; E~acrcpaloicrcco; TI]; ota6i:i:ni16tl]i:o; tcov KatotKtciiv 1j Katacrnuirncov 
avri AOytKWV EVOlKUOV KU\ n1; acrcpa/-.Eia; TI]; Katoxi1; to'UtCOV' 1j ocraKt; tO 81ut6mov 
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cruµqii;pov oii;;rnc; aAJornc; amnnj, rn Y noupytK6v I:wt~ouA.tov &livcum lim 8tu;;ay1mwc; 
1il]µOm£UO)LEVOU EIS n1v E7tim1µov E(jlllµEpwa •11c; L'll]fLOKpariac; va Kl]pU~l] otavi51jitmE 
1tEptoxiJv EV KUitprn co.; EA.Eyxoµi;v11v ru:pto);'.~V, l:Olll:OU liE YEVOflEVOll ea LCTxllOUV at 

litm~E!S WU nap6vwc; N 6µou 81' macrliiptOl:E KUl:OtKiac; ~ KUl:UCT'tllflal:U Ev6c; l:l]c; 
TO!UUl:l]c; iteptoxiJc;. » 

15. D'apres l'article 11, les locataires de logements situes dans un 
« secteur reglemente » qui, a l'expiration du premier terme de Jeur bail OU 

apres resiliation de celui-ci, se maintiennent dans Jes lieux ( « locataires 
proteges par la loi ») ne peuvent etre evinces, sauf dans certaines 
circonstances definies par la Joi sur le controle des loyers. Parmi celles-ci 
figurent le non-paiement du loyer, un usage non autorise du bien, ainsi que 
Jes situations OU ii peut etre etabli, sur la base de criteres raisonnables, que 
le bien doit etre restitue au proprietaire aux fins d' occupation par Jui ou par 
SOn epouse, ses enfants OU d'autres personnes a charge. 

B. Dispositions constitutionnelles 

16. En vertu de I' article 54 e) de la Constitution, ii incombe au Conseil 
des ministres de contr61er Jes biens appartenant a la Republique de Chypre 
ainsi que leur affectation. Cette mission doit s'exercer en conformite avec 
les dispositions de la Constitution et de la Joi. 

PROCEDURE DEV ANT LA COMMISSION 

17. M. Larkos a saisi la Commission le 2 I novembre I 995. Invoquant 
I' article 8 de la Convention et I' article l du Protocole n° I combines avec 
l'article 14 de la Convention, ii se plaignait de ce qu'en sa qualite de 
locataire d' un bien appartenant a l 'Etat ii ne jouissait pas de la protection 
que la Joi de 1983 sur le controle des loyers offrait aux locataires de biens 
appartenant a des proprietaires prives. 

18. La Commission (premiere chambre) a declare la requete 
(n° 29515/95) recevable le 21mai1997. Dans son rapport du 14 janvier 1998 
(ancien article 31 de la Convention), elle formule l'avis unanime qu'il y a eu 
violation de !'article 14 de la Convention combine avec I' article 8 et qu'il ne 
s'impose pas de rechercher s'il y a eu violation de !'article 14 combine avec 
!'article I du Protocole n° 1. Le texte integral de son avis figure en annexe 
au present arret. 
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CONCLUSIONS PRESENTEES A LA COUR 

19. Dans son memoire, le requerant prie la Cour de dire que l 'Etat 
defendeur a manque aux exigences de I' article 14 de la Convention, 
combine avec !'article 8 de la Convention et avec !'article 1 du Protocole 
n° 1 a la Convention, et de Jui accorder une satisfaction equitable au titre de 
I' article 41 de la Convention. 

20. Le Gouvemement, pour sa part, maintient que Jes faits de la cause ne 
revelent aucune violation des articles invoques par le requerant. 

ENDROIT 

I. SUR L'OBJET DU LITIGE 

21. En deferant l'affaire a la Cour, le Gouvemement a declare avoir pour 
objectif d'obtenir une decision sur le point de savoir si les faits de la cause 
revelent une infraction a I' article 14 de la Convention combine avec 
!'article 8 (paragraphe 1 ci-dessus). Toutefois, la Cour a competence pour 
connaltre de I' ensemble de I' affaire telle qu' elle a ete declaree recevable 
par la Commission, done aussi du grief enonce sous !'angle de !'article 14 
de la Convention combine avec !'article I du Protocole n° 1 (voir, mutatis 
mutandis, l'arret Erdagoz c. Turquie du 22 octobre 1997, Recueil des arrets 
et decisions 1997-VI, pp. 2310-2311, §§ 34-36). Cela n'a au demeurant pas 
ete conteste par le Gouvemement, qui s'est pleinement exprime sur !edit 
grief dans ses observations complementaires. 

II. SUR LA VIOLATION ALLEGuEE DE L'ARTICLE 14 DE LA 
CONVENTION COMBINE A VEC L' ARTICLE 8 

22. Le requerant, dont la Commission partage !'analyse, soutient qu'en 
sa qualite de locataire d'un bien appartenant a l'Etat ii a fait l'objet d'une 
discrimination illegale dans la jouissance de son droit au respect de son 
domicile puisque, a la difference d'un particulier locataire d'un bien 
appartenant a un proprietaire prive, ii n'etait pas protege contre !'eviction a 
I' expiration de son bail. 11 invoque I' article 14 de la Convention combine 
avec !'article 8. 

23. La partie pertinente en l'espece de !'article 14 est ainsi libellee: 

« La jouissance des droits et libertes reconnus dans la ( ... ) Convention doit etre 
assuree, sans distinction aucune, fondee notamment sur ( ... ) ou toute autre situation. » 

24. La partie pertinente en l'espece de !'article 8 est ainsi libellee: 

« I. Toute personne adroit au respect de( ... ) son domicile( ... ) » 
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25. Le requerant estime se trouver dans une situation analogue a celle 
d'un particulier locataire d'un bien appartenant a un proprietaire prive. Le 
bail signe par lui en 1967 presenterait de nombreuses caracteristiques des 
conventions locatives ordinaires. La distinction operee par la loi de 1983 sur 
le contr6le des loyers, telle qu'interpretee par les juridictions intemes 
(paragraphes 11 et 13 ci-dessus), entre les locataires tels que lui-meme et les 
particuliers occupant des locaux appartenant a des proprietaires prives serait 
injustifiable au regard de !'article 14. En particulier, l'Etat defendeur 
n'aurait enonce aucune bonne raison de traiter differemment, du point de 
vue de la protection contre !'eviction, les locataires de biens appartenant a 
l'Etat, se bomant a invoquer d'une maniere generale des considerations 
d'interet public. De surcrolt, la distinction operee n'aurait pas menage un 
juste equilibre entre l'interet public mis en avant par l'Etat defendeur et la 
protection du droit du requerant au respect de son domicile, cette distinction 
ayant eu un impact disproportionne sur la jouissance dudit droit en 
confrontant l'interesse et sa famille a !'obligation de quitter le logement 
qu'ils occupaient depuis trente et un ans. 

26. Le Gouvemement souligne que le requerant releve d'une categorie 
distincte de locataires puisqu'il loue un bien appartenant a l'Etat. Pour cette 
raison, ii ne se trouverait pas dans une situation analogue a celle d' un 
particulier locataire d'un logement appartenant a un proprietaire prive. A la 
difference des proprietaires prives, le gouvemement aurait I' obligation 
d'affecter Jes biens appartenant a l'Etat d'une maniere qui respecte Jes 
exigences de la Constitution et de la loi. Concretement, cela signifierait 
qu'il ne peut consentir des baux en se fondant principalement sur la 
recherche du profit, mais do it prendre en compte I' interet public dans ses 
transactions. Ce serait done a bon droit qu'il aurait refuse au requerant la 
protection contre !'eviction a l'expiration du bail offerte a d'autres 
categories de locataires prives par la loi de 1983 sur le contr61e des loyers. 
Les autorites auraient ainsi garde Jes mains libres pour modifier !'affectation 
du bien en question. Donner a un locataire tel que le requerant le droit de se 
maintenir indefiniment dans un logement appartenant a l 'Etat mettrait 
obstacle a l'exercice du devoir pour Jes autorites d'administrer Jes biens de 
l'Etat en conformite avec les exigences de la Constitution et de la Joi. 

27. La Commission a considere que le Gouvemement n'avait pas foumi 
une justification raisonnablc et objective pour la difference de traitement 
litigieuse. Elle a done conclu a la violation de ce chef. 

28. La Cour observe qu'elle est appelee a examiner les consequences de 
la Joi de 1983 sur le contr6le des loyers, telle qu'interpretee par les 
juridictions internes, pour Jes droits que la Convention garantit au requerant 
en sa qualite de particulier locataire d'un logement appartenant a l 'Etat situe 
dans un secteur reglemente, et non !'impact de ladite loi sur Jes droits 
garantis par la Convention a d'autres individus OU organismes ayant pris en 
location, a des fins autres que de logement, des biens appartenant a l'Etat. 



ARRET LARKOS c. CHYPRE 593 

Cela precise, la Cour releve qu'il n'est pas conteste que M. Larkos 
puisse invoquer la protection contre la discrimination telle que la consacre 
!'article 14 de la Convention, et elle n'apen;:oit aucune raison d'en juger 
autrement. Elle observe a cet egard que le grief du requerant vise la 
maniere dont la difference de traitement litigieuse affecte la jouissance de 
son droit au respect de son domicile, au sens de !'article 8 de la 
Convention. M. Larkos ne soutient pas qu'il y ait violation de I'article 8 
a raison du fait qu'en sa qualite de locataire d'un bien appartenant a 
l'Etat ii se trouve confronte a la menace d'une eviction de son domicile. 
Aux fins de !'application de !'article 14, ii suffit toutefois que les faits 
invoques en I' espece entrent dans le domaine de I' article 8 ; or la 
pertinence de cette clause ne saurait ici etre contestee, eu egard au 
jugement du tribunal de district de Nicosie enjoignant a M. Larkos de 
quitter son domicile ( voir, mutatis mutandis, I' arret Inze c. Autriche du 
28 octobre 1987, serie A n° 126, p. 17, § 36). De plus, meme si le 
requerant n'a pas, ace jour, ete expulse de son logement, ii n'en reste pas 
moins que la loi de 1983 sur le controle des loyers a effectivement ete 
appliquee a son detriment puisque lui et sa famille vivent sous la menace 
d'une expulsion depuis le debut de la procedure d'eviction et que cette 
menace est devenue plus reelle encore avec l'arret de la Cour supreme 
(paragraphe 13 ci-dessus ). 

29. Quant a la portee de la garantie offerte par I' article 14, la Cour 
rappelle que, selon sa jurisprudence constante, une difference de traitement 
est discriminatoire si elle « manque de justification objective et 
raisonnable », c'est-a-dire si elle ne poursuit pas un «but legitime » ou s'il 
n'y a pas un « rapport raisonnable de proportionnalite entre les moyens 
employes et le but vise ». Par ailleurs, les Etats contractants jouissent d'une 
certaine marge d'appreciation pour determiner si et dans quelle mesure des 
differences entre des situations a d' autres egards analogues justifient des 
distinctions de traitement (voir, par exemple, l'arret Gaygusuz c. Autriche 
du 16 septembre 1996, Recueil 1996-IV, p. 1142, § 42). 

30. La Cour doit soigneusement tenir compte des termes du bail conclu 
par M. Larkos avec les autorites cypriotes pour evaluer le bien-fonde de 
!'affirmation de l'interesse selon laquelle ii se trouve dans une situation 
analogue OU comparable a celle de particuliers louant des biens 
appartenant a des proprietaires prives. Elle releve a cet egard qu'il ne 
ressort nullement du bail que la maison serait louee au requerant en 
sa qualite de fonctionnaire, ni que le maintien du contrat serait suspendu a 
la conservation par l'interesse de son statut d'agent public. Si le bail 
comporte une clause relative a la mutation du preneur dans un district 
autre que celui dans lequel la maison est situee (paragraphe 6 ci-dessus), 
cette clause tend a proteger plutot les interets du preneur que ceux du 
bailleur en pareille hypothese. De surcroit, le bail ne dit rien des 
consequences pouvant resu[ter de la mise a [a retraite du requerant OU 
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de son depart de la fonction publique. II n'apparalt pas davantage que 
l'interesse ait beneficie, en tant que fonctionnaire, de conditions preferen
tielles dans la fixation de son loyer. De fait, le Gouvemement ne soutient 
pas que le loyer de M. Larkos soit inferieur au niveau du marche ou que le 
bail so it autre chose qu 'une convention locative parfaitement ordinaire. 
Dans ces conditions, et eu egard en particulier au fait qu'il ressort 
clairement des termes du bail qu'il s'agit d'un contrat de droit prive, la 
Cour estime que le requerant est fonde a se pretendre dans une situation 
comparable a celle d'autres particuliers locataires de biens appartenant a 
des proprietaires prives et dont le logement se situe dans un secteur 
reglemente, au sens de la Joi de 1983 sur le controle des loyers. 

31. La Cour observe quc l'Etat defendeur cherche a justifier la 
difference de traitement entre Jes particuliers locataires de biens appartenant 
a l'Etat, tels que le requerant, et d'autres particuliers, locataires de biens 
appartenant a des proprietaires prives, en invoquant Jes devoirs que la 
Constitution impose aux autorites relativement a !'administration des biens 
de l'Etat. Tout en admettant qu'une mesure ayant pour effet de traiter 
differemment des personnes placees dans des situations comparables peut 
trouver une justification dans des motifs d'interet public, la Cour considere 
qu'en l'espece le Gouvemement n'a pas explique de maniere convaincante 
comment l'interet general pourrait etre servi par !'eviction du requerant. 11 
n'a mentionne aucun interet preponderant apte a justifier que l'interesse se 
voie priver de la protection accordee aux autres locataires par la Joi de 1983 
sur le controle des loyers. Quant a I' argument du Gouvernement selon 
lequel la mise en location de logements appartenant a l'Etat n' est pas 
principalement motivee par la recherche du profit, ce qui interdirait de 
comparer l'Etat aux proprietaires prives (paragraphe 26 ci-dessus), la Cour 
observe que rien n'empeche Jes autorites d'exiger de leurs locataires un 
loyer correspondant a ceux pratiques sur le marche. Au demeurant, elle !'a 
releve plus haut, nu! ne pretend en l'espece que le loyer du requerant soit 
inferieur au niveau du marche. De fait, ii convient de rappeler que l'Etat a 
loue le bien au requerant non dans le cadre d'un contrat de droit public avec 
pour objectif de preserver l'interet de la communaute, mais dans le cadre 
d'un contrat de droit prive (paragraphe 30 ci-dessus). 

La Cour releve egalement que la legislation en cause etait con~ue comme 
une mesure de protection sociale au benefice des locataires residant dans 
des secteurs particuliers de Chypre. Une decision de ne pas etendre la 
protection en question a des locataires de biens appartenant a l'Etat qui 
vivent au milieu de locataires de Iogements appartenant a des proprietaires 
prives requiert une justification specifique, d' autant que l 'Etat est lui-meme 
protege par la legislation lorsqu'il prend en location des biens appartenant a 
des particuliers (paragraphes 12 et 13 ci-dessus). Or, meme si !'on tient 
compte de la marge d'appreciation dont ii dispose en matiere de controle 
des biens, le Gouvemement n'a avance aucun motif raisonnable et objectif 
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de nature a justifier la distinction au regard des exigences de ]'article 14 de 
la Convention. 

32. En consequence, la Cour conclut qu'il y a eu violation de !'article 14 
de la Convention combine avec 1' article 8. 

III. SUR LA VIOLATION ALLEGuEE DE L'ARTICLE 14 DE LA 
CONVENTION COMBINE A VEC L' ARTICLE I DU PROTOCOLE 
N° 1 

33. Le requerant soutient que son bail Jui conrere certains droits sur son 
logement qui, combines avec la protection contre ]'eviction offerte aux 
!ocataires par la Joi de 1983 sur le contr6le des layers, font de lui le 
proprietaire d'un « bien » au sens de !'article I du Protocole n° 1. Des !ors, 
le priver d'une protection contre !'eviction parce que le bien qu'il loue 
appartient a l 'Etat porterait atteinte a son droit au respect de ses biens et 
constituerait une violation de !'article 14 de la Convention combine avec 
I' article I du Protocole n° 1. 

34. La partie pertinente en I' espece de 1' article I du Protocole n° I est 
ainsi libellee : 

« Toute personne physique ou morale adroit au respect de ses biens. ( .. ) » 

35. Le Gouvernement soutient pour sa part que le requerant ne possede 
aucun interet dans le logement loue par lui qui s'analyserait en un « bien » 

au sens de !'article l du Protocole n° l. L'interesse ne pourrait done 
invoquer !'article 14 de la Convention. Le Gouvernement ajoute que si la 
Cour devait aboutir a une conclusion contraire, Jes arguments invoques par 
Jui pour justifier la difference de traitement dans le contexte du premier 
grief articule par le requerant (paragraphe 26 ci-dessus) sont egalement 
valables pour motiver un constat de non-violation de ce chef. 

36. Eu egard a sa decision sur le grief relatif a I' article 14 de la 
Convention combine avec I'article 8 (paragraphe 32 ci-dessus), la Cour fait 
sienne la conclusion de la Commission selon laquelle un examen separe de 
ce griefne s'impose pas. 

IV. SUR L' APPLICATION DEL' ARTICLE 41 DE LA CONVENTION 

37. Le requerant sollicite, au titre de I' article 41 de la Convention, une 
indemnite pour dommage materiel et pour prejudice moral, ainsi que le 
remboursement de ses frais et depens. L' article 41 est ainsi libelle : 

«Si la Cour declare qu'il y a eu violation de la Convention ou de ses Protocoles, et 
si le droit interne de la Haute Partie contractante ne permet d' effacer 
qu'imparfaitement les consequences de cette violation, la Cour accorde a la partie 
lesee, s'il y a lieu, une satisfaction equitable. » 
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A. Dommage materiel 

38. Le requerant reclame une somme de 2 400 livres cypriotes (CYP) a 
titre d'indemnisation pour les frais entralnes par les diverses reparations 
qu'il a du effectuer dans la maison entre 1986 et 1998. D'apres Jui, le bail 
faisait obligation a l'Etat d'entretenir le bien. Or, depuis 1986, annee au 
cours de laquelle fut entamee la procedure d'eviction, l'Etat n'aurait plus 
rempli cette obligation contractuelle. 

39. Le Gouvemement conteste que l'Etat soit responsable, en vertu du 
bail, de l'entretien de la maison. De toute maniere, le requerant n'aurait pas 
droit a etre indemnise a concurrence du montant precite, faute de lien de 
causalite entre la violation alleguee et les depenses encourues. 

40. La Cour souscrit a la these du Gouvemement selon laquelle 
il n' existe aucun lien de causalite entre la violation constatee (para
graphe 32 ci-dessus) et le dommage materiel que le requerant affirme 
avoir subi. Il y a done lieu de rejeter la demande formulee par l'interesse 
de ce chef. 

B. Prejudice moral 

41. Le requerant affirme qu'avec sa famille il vit sous la menace d'une 
eviction de son domicile depuis 1986. Cette situation serait source de 
tension et d'anxiete, et !'incertitude constante entourant la question de 
savoir s'il sera ou non contraint de quitter la maison perturberait sa vie 
familiale. De surcrolt, le litige l'opposant a l'Etat, son employeur, aurait nui 
a Sa Carriere dans Ja fonction pubJique, et Jes commentaires negatifs parus 
dans la presse locale au sujet de ses tentatives visant a faire reconnaltre ses 
droits a l'encontre de l'Etat auraient affecte son statut social. Aussi estime
t-il pouvoir revendiquer une somme de I 0 OOO CYP a titre de reparation 
pour le prejudice moral souffert par lui. 

42. Le Gouvemement retorque que le requerant n'a pas ete evince de sa 
maison et que toute appreciation du prejudice moral qu'il pretend avoir subi 
doit se faire a la lumiere de cet element. De surcroit, l'interesse n'aurait pas 
etaye son allegation selon laquelle la violation alleguee aurait amoindri ses 
chances de promotion dans la fonction publique. Si la Cour venait a 
conclure a la violation de la Convention, ce constat representerait en soi une 
satisfaction equitable suffisante de ce chef. 

43. La Cour releve que, depuis 1986, le requerant vit sous la menace 
d'une expulsion de la maison qu'il occupe avec sa famille depuis 1967. La 
resolution des autorites a l'evincer et Jes tentatives infructueuses entreprises 
par l'interesse pour s'opposer par la voie judiciaire a leurs efforts peuvent 
raisonnablement passer pour avoir cause a l'interesse tension et anxiete. Le 
Gouvernement n'a peut-etre pas insiste pour que l'ordonnance d'expulsion 
soit executee apres la decision de la Cour supreme (paragraphe 13 ci-
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dessus), mais il reste que le requerant souffre depuis fort longtemps de ne 
pas savoir avec certitude s'il va pouvoir se maintenir dans la maison qu'il 
occupe et que cela n'est pas reste sans consequence pour son avenir et pour 
celui de sa famille. 

Statuant en equite, la Cour alloue a M. Larkos la somme de 3 OOO CYP 
de ce chef. 

C. Frais et depens 

44. Le requerant revendique le remboursement des frais et depens 
engages par ses avocats dans la procedure inteme puis dans celle suivie 
a Strasbourg. Se referant aux precisions soumises par lui a l'appui 
de sa pretention, ii demande a la Cour de lui allouer la somme de 
10 661 CYP. 

45. Le Gouvemement conteste le montant sollicite, estimant que le 
requerant n' a pas prouve la realite des frais, leur necessite et le caractere 
raisonnable de leur taux. II doute en particulier qu'il rut necessaire de faire 
intervenir dans la procedure inteme trois avocats, pour Jes frais desquels une 
somme de 6 388 CYP est reclamee, et juge excessif le montant revendique 
au titre des frais de I' avocat retenu pour la procedure devant les organes de 
Strasbourg (4 283 CYP). D'apres Jui, la somme eventuellement accordee au 
requerant pour sa representation dans la procedure suivie a Chypre ne 
devrait pas couvrir Jes frais de plus d'un avocat. 

46. Eu egard au detail des frais et depens foumi par le requerant, a 
la nature de la procedure suivie devant Jes tribunaux intemes et a des 
considerations d'equite, la Cour accorde a M. Larkos la somme de 
5 OOO CYP, plus tout montant pouvant etre du au titre de la taxe sur la 
valeur ajoutee. 

D. Interets moratoires 

47. D'apres les informations dont la Cour dispose, le taux d'interet legal 
applicable a Chypre a la date d'adoption du present arret est de 8 % !'an. 

PAR CES MOTIFS, LA COUR, A L'UNANIMITE, 

I. Dit qu'il y a eu violation de !'article 14 de la Convention combine avec 
!'article 8 de la Convention; 

2. Dit qu'il ne s'impose pas d'examiner le grief enonce par le requerant 
sous I' angle de I' article 14 de la Convention combine avec I' article 1 du 
Protocole n° 1 ; 



598 ARRET LARKOS c. CHYPRE 

3. Dit 
a) que l'Etat defendeur doit verser au requerant, dans Jes trois mois, 
3 OOO (trois mille) Iivres cypriotes pour dommage moral; 
b) que l'Etat defendeur doit verser au requerant, dans Jes trois mois, 
5 OOO (cinq mille) livres cypriotes, pour frais et depens, plus tout 
montant pouvant etre du au titre de la taxe sur la valeur ajoutee ; 
c) que ces sommes seront a majorer d'un interet simple de 8 % l'an a 
compter de I' expiration dudit delai et jusqu'au versement; 

4. Rejette la demande de satisfaction equitable pour le surplus. 

Fait en fran\ais et en anglais, puis prononce en audience publique au 
Palais des Droits de !'Homme, a Strasbourg, le 18 fevrier 1999. 

Michele DE SAL VIA 

Greffier 

Luzius WILDHABER 

President 

Au present arret se trouve joint, conformement aux articles 45 § 2 de la 
Convention et 74 § 2 du reglement, !'expose de l'opinion separee de 
M. Cabral Barreto. 

L.W. 
M. deS. 
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OPINION SEP AREE DE M. LE JUGE CABRAL BARRETO 

Je suis convaincu que l'affaire souleve un probleme de violation de 
I' article 14 de la Convention combine avec I' article 8 de la Convention. 

Ce qui me separe de mes collegues, c'est qu'ils pensent qu'il y a eu 
violation du simple fait que les decisions des tribunaux intemes ont conclu 
que le requerant devait quitter son logement. Pour ma part, je considere 
qu'il n'y aurait violation que des !'instant ou la menace d'expulsion se 
concretiserait. 

Tout depend de !'importance que !'on donne a la situation actuelle du 
requerant et de sa famille, qui vivent sous la menace d'une expulsion depuis 
le debut de la procedure d'eviction. 

Je suis d'accord pour dire que la souffrance qui derive de cette situation 
doit donner lieu a une reponse de la Cour sous la rubrique « dommage 
moral » (voir, mutatis mutandis, l'arret Beldjoudi c. France du 26 mars 
1992, sene A n° 234-A, p. 30, § 86). 

Mais je prefere, en ce qui conceme la question de la violation, suivre une 
approche un peu differente et dire qu'il y aurait violation de !'article 14 
combine avec !'article 8 si la decision d'expulser M. Larkos et sa famille de 
leur logement recevait execution. 

En effet, si pour des motifs qu'il n'est pas necessaire d'evoquer ici 
!'application de pareil raisonnement me paralt critiquable en matiere 
d'expulsion d'etrangers (voir Jes arrets Beldjoudi, precite, et Nasri c. France 
du 13 juillet 1995, sene A n° 320-B, ainsi que mon opinion concordante 
dans l'affaire H.L.R. c. France, avis de la Commission, Recueil des arrets et 
decisions 1997-III, p. 770), ii me semble qu'en l'espece elle permettrait de 
mieux sauvegarder Jes droits du requerant et de sa famille a ne pas etre 
expulses de leur logement. 

La Convention, ii faut le rappeler, a pour but de proteger des droits non 
pas theoriques ou illusoires, mais concrets et effectifs (voir, par exemple, 
l'arret Artico c. Italie du 13 mai 1980, sene A n° 37, pp. 15-16, § 33). 
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ANNEXE 

A VIS DE LA COMMISSION EUROPEENNE 
DES DROITS DE L'HOMME1 

(formule dans le rapport de la Commission2 du 14 janvier 1998) 

[La Commission siegeait dans la composition suivante : 

MM. M.P. PELLONPAA, president 
de la premiere chambre, 

N. BRATZA, 

E. BUSUTIIL, 

A. WEITZEL, 

C.L. ROZAKIS, 
Mme J. LIDDY, 

MM. L. LOUCAIDES, 

B. MARXER, 

B. CONFORTI, 

I. BEKES, 

G. RESS, 

A PERENIC, 

c. B!RSAN, 

K. HERNDL, 

M. VILA AMIGO, 
Mme M.HION, 

M. R. NICOLINI, 

et Mme M.F. BUQUICCHIO, secreraire 
de la premiere chambre.] 

1. Traduction ; texte anglais original. 
2. L' a vis se refere a des paragraphes anterieurs du rapport de la Commission, dont le texte 
integral peut etre obtenu au greffe de la Cour. 
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A. Grief declare recevable 

24. La Commission a retenu le grief du requerant selon lequel, en sa 
qualite de locataire d'un bien appartenant a l'Etat, ii jouissait d'une 
protection moindre de ses droits au respect de son logement et a la paisible 
jouissance de celui-ci que les locataires de biens appartenant a des 
personnes privees, au motif qu'il n' etait pas protege contre I' expulsion apres 
!'expiration de son contrat. 

B. Points en litige 

25. II s'agit en l'espece de determiner s'il y a eu violation de !'article 14 
de la Convention combine avec !'article 8, d'une part, et avec !'article I du 
Protocole n° 1, d'autre part. 

C. Quant a l'article 14 de la Convention combine avec l'article 8 

26. L'article 14 de la Convention est ainsi libelle: 

«La jouissance des droits et libertes reconnus dans la ( ... ) Convention doit etre 
assuree, sans distinction aucune, fondee notamment sur le sexe, la race, la couleur, la 
langue, la religion, les opinions politiques ou toutes autres opinions, l' origine 
nationale ou sociale, l 'appartenance a une minorite nationale, la fortune, la naissance 
ou toute autre situation. » 

27. L' article 8 de la Convention est ainsi Ii belle : 

« l. Toute personne a droit au respect de sa vie privee et familiale, de son domicile 
et de sa correspondance. 

2. Il ne peut y avoir ingerence d'une autorite publique dans l'exercice de ce droit 
que pour autant que cette ingerence est prevue par la Joi et qu 'elle constitue une 
mesure qui, dans une societe democratique, est necessaire it la securite nationale, it la 
surete publique, au bien-etre economique du pays, it la defense de l'ordre et it la 
prevention des infractions penales, a la protection de la sante OU de Ja morale. OU a la 
protection des droits et libertes d'autrui. » 

28. Le requerant soutient qu'il y a eu violation de !'article 14 de la 
Convention combine avec !'article 8 de celle-ci en ce que la decision de la 
Cour supreme interpretant la Joi n° 23/1983 d'une maniere discriminatoire a 
eu pour consequence de le soustraire a la protection contre I' eviction de son 
logement. II fait observer que la Cour supreme n'a avance aucune raison 
justifiant qu'il beneficie d'une protection moindre que les locataires de 
biens appartenant a des proprietaires prives. En tout etat de cause, ii soutient 
avoir ete le seul locataire d'un bien appartenant a l'Etat a etre expulse. 

29. Le Gouvemement soutient que tous les locataires de biens 
appartenant a l'Etat sont traites sur un pied d'egalite. II affirme egalement 
que, comme la Cour supreme !'a fait observer, ii n'est pas necessaire 
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d' etendre aux locataires de biens appartenant a l'Etat la protection accordee 
aux locataires de biens appartenant a des proprietaires prives car le 
gouvemement n'est pas cense gerer Jes biens de l'Etat selon les memes 
criteres que ceux appliques par les proprietaires prives. 

30. La Commission note, a titre preliminaire, que le requerant occupait 
la maison en question en vertu d'un contrat qu'il avait signe avec le 
gouvemement le I er mai 1967. Cette convention presentait de nombreuses 
caracteristiques des contrats de bail ordinaires ; elle prevoyait notamment le 
paiement d'un loyer et une date d'expiration. 

31. La Commission rappelle que, d' apres la jurisprudence de la Cour, la 
garantie de !'article 14 de la Convention n'a pas d'existence independante, 
en ce sens qu'elle vise uniquement les droits et libertes reconnus dans la 
Convention. Neanmoins, une mesure conforme en elle-meme aux exigences 
de !'article consacrant le droit ou la liberte en question peut enfreindre cet 
article combine avec !'article 14 pour le motif qu'elle revet un caractere 
discriminatoire (arret rendu par la Cour europeenne des Droits de l'Homme 
le 23 juillet 1968 dans I' Affaire relative a certains aspects du regime 
linguistique de l'enseignement en Belgique, serie A n° 6, p. 33, § 9). 

32. La Commission considere que si !'article 8 de la Convention donne 
naissance a des obligations positives pour les Etats ii peut ne pas 
necessairement les obliger a prendre des mesures destinees a proteger Jes 
locataires contre I' expulsion apres I' expiration des contrats en vertu 
desquels ils occupaient leur « domicile ». Toutefois, Chypre a adopte 
pareilles mesures en promulguant la loi (n° 23/1983) sur le controle des 
loyers. Des !ors que cette loi regle « le droit au respect du domicile », au 
sens de !'article 8 de la Convention, elle doit s'appliquer d'une maniere non 
discriminatoire, comme le veut !'article 14 de la Convention. 

33. Or cette loi, telle qu'interpretee par la Cour supreme, ne protege pas 
les locataires de biens appartenant a l'Etat contre une expulsion de leur 
domicile apres I' expiration de leur contrat. Le requerant etant pareil 
locataire, ii a en consequence ete traite differemment des locataires de biens 
appartenant a des proprietaires prives, qui beneficient de la protection de la 
loi n° 23/1983. D'apres la jurisprudence de la Cour, une distinction de 
traitement emporte violation de l'article 14 de la Convention combine avec 
!'article 8 si elle ne poursuit pas un but legitime et s'il n'y a pas un rapport 
raisonnable de proportionnalite entre les moyens employes et le but vise 
(voir I' arret « Affaire linguistique beige » precite, p. 34, § 10). 

34. La Commission note que le seul argument avance par le 
Gouvemement pour justifier cette distinction de traitement est qu'il n'est pas 
cense gerer les biens de l'Etat selon des criteres analogues a ceux appliques 
par les proprietaires prives. La Commission considere que cela ne saurait en 
soi constituer une justification objective et raisonnable, des !ors que la 
convention locative que le requerant avait conclue avec l'Etat est analogue a 
celle liant les particuliers. Aucun autre argument n'ayant ete avance, la 
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Commission considere que le requerant a ete victime d'une discrimination 
dans la jouissance de son droit au respect de son domicile des !ors qu'en sa 
qualite de locataire d'un bien appartenant a l'Etat ii ne beneficiait pas de la 
protection contre I' expulsion apres I' expiration de leur contrat accordee aux 
locataires de biens appartenant a des proprietaires prives. 

Conclusion 

35. La Commission conclut, a l'unanimite, qu'il y a eu en l'espece 
violation de !'article 14 de la Convention combine avec !'article 8. 

D. Quant a !'article 14 de la Convention combine avec !'article 1 du 
Protocole n° 1 

36. Aux termes de !'article I du Protocole n° I, « toute personne 
physique ou morale adroit au respect de ses biens ». 

37. Le requerant soutient que ses droits de locataire constituaient des 
« biens »au sens de I' article I du Protocole n° 1. 

38. Le Gouvemement soutient que les conventions locatives 
n'engendrent pas des droits couverts par !'article I du Protocole n° I. 

39. La Commission considere qu'eu egard a son constat de violation de 
!'article 14 combine avec !'article 8 de la Convention, ii n'est pas necessaire 
pour elle d'examiner s'il y a eu violation de !'article 14 combine avec 
I' article I du Protocole n° I. 

Conclusion 

40. La Commission conclut, a l'unanimite, qu'il ne s'impose pas en 
l' espece de rechercher s' ii y a eu violation de I' article 14 de la Convention 
combine avec I' article I du Protocole n° I. 

E. Recapitulation 

41. La Commission conclut, a l'unanimite, qu'il y a eu en l'espece 
violation de I' article 14 de la Convention combine avec I' article 8 
(paragraphe 35 ci-dessus). 

42. La Commission conclut, a l'unanimite, qu'il ne s'impose pas en 
l'espece de rechercher s'il y a eu violation de !'article 14 combine avec 
!'article I du Protocole n° 1 (paragraphe 40 ci-dessus). 

M.F. BUQUICCHIO 

Secretaire 
de la premiere chambre 

M.P. PELLONPAA 

President 
de la premiere chambre 
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SUMMARY1 

Obligation of members of parliament to swear an oath on the Gospels 

Article 9 

Freedom of religion - Freedom not to hold religious beliefs - Oath of allegiance -
Member of parliament - Obligation of members of parliament to swear an oath on 
the Gospels - Interference - Necessary in a democratic society 

Article 35 § 1 

Exhaustion of domestic remedies - Effective domestic remedy - Six-month period -
Date of introduction - Representation of applicants 

Article 35 § 3 

Abuse of the right of petition - Announcement of intention to lodge an application 

* 
* * 

Section 55 of the Elections Act required members of the General Grand Council, 
San Marino's parliament, to swear an oath of loyalty on the Holy Gospels. 
Following their election to the General Grand Council in 1993, the applicants 
requested permission from the Captains-Regent to take the oath without making 
reference to any religious text. They took the oath in writing, omitting any 
reference to the Gospels, but the General Grand Council adopted a resolution 
ordering them, on pain of forfeiting their seats, to take the oath on the Gospels. The 
applicants complied under protest. Law no. 115 of 29 October 1993 subsequently 
introduced the option, for newly elected members, to take an oath in which the 
reference to the Gospels is replaced by the words "on my honour". 

Held 
(I) Government's preliminary objections: (i) The mere announcement by the 
applicants immediately after taking the oath that they intended to bring the matter 
to the attention of "the Strasbourg Court" could not be regarded as an abuse of the 
right of petition. (ii) The running of the six-month period was interrupted by the 
first letter from an applicant setting out summarily the object of the application, 
unless the letter was followed by a long delay before the application was 
completed. Moreover, it was not required that an applicant be represented at that 
stage. The first applicant had set out the object of the application with precision in 

1. This summary by the Registry does not bind the Court. 
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a letter stating that he was acting on behalf of the other two applicants as well as in 
his own name. Subsequently, application forms signed by the first and second 
applicants respectively were received and the third applicant later formally joined 
in the application. The application was lodged within the six-month time-limit and 
was duly completed at a later date. (iii) Since the civil courts could not in any 
circumstances review and quash political decisions of the General Grand Council, 
the Government had not demonstrated that a civil action for redress of the 
alleged prejudice would have been an effective remedy. Furthermore, neither 
administrative proceedings, which could not be used to challenge acts of the 
General Grand Council, nor an application to the Sindacato delta Reggenza, which 
did not cover decisions of the General Grand Council, was an effective remedy. 
The preliminary objections had to be dismissed. 
(2) Article 9: Freedom of religion included freedom to hold or not to hold 
religious beliefs and to practise or not to practise a religion. The requirement that 
the applicants take an oath on the Gospels constituted a limitation within the 
meaning of Article 9 § 2. This interference was prescribed by law and it was 
unnecessary to determine whether it pursued legitimate aims, since the limitation -
tantamount to requiring elected representatives of the people to swear allegiance to 
a particular religion - was in any event incompatible with Article 9 § 2, since it 
would be contradictory to make the exercise of a mandate intended to represent 
different views of society within the parliament subject to a prior declaration of 
commitment to a particular set of beliefs. The limitation could not, therefore, be 
regarded as necessary in a democratic society. 
Conclusion: violation (unanimously). 
Article 41: The applicants having claimed one Italian lira for the damage allegedly 
suffered, the finding of a violation constituted just satisfaction. Since the applicants 
had not quantified their claim for costs and expenses, the claim was dismissed. 

Case-law cited by the Court 

Kokkinakis v. Greece, judgment of 25 May 1993, Series A no. 260-A 
Aksoy v. Turkey, judgment of 18 December 1996, Reports of Judgments and 
Decisions 1996-VI 
Assenov and Others v. Bulgaria, judgment of 28 October 1998, Reports 1998-VIII 
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In the case of Buscarini and Others v. San Marino, 
The European Court of Human Rights, sitting, in accordance with 

Article 27 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention"), as amended by Proto
col No. 11 1

, and the relevant provisions of the Rules of Court2
, as a Grand 

Chamber composed of the following judges: 
Mr L. WILDHABER, President, 
Mrs E. PALM, 
Mr L. FERRARI BRA VO, 
Mr L. CAFLISCH, 
Mr P. KORIS, 
Mr J.-P. COSTA, 
Mr W. FUHRMANN, 
Mr K. JUNGWIERT, 
Mr M. FISCHBACH, 
Mr B. ZUPANCIC, 
Mrs N. V AJIC, 
Mrs w. THOMASSEN, 
Mrs M. TSATSA-NIKOLOVSKA, 
Mr T. PANTIRU, 
Mr E. LEVITS, 
Mr K. TRAJA, 
Mrs S. BOTOUCHAROVA, 

and also of Mrs M. DE BOER-BUQUICCHIO, Deputy Registrar, 
Having deliberated in private on 10 December 1998 and 4 February 

1999, 
Delivers the following judgment, which was adopted on the last

mentioned date: 

PROCEDURE 

1. The case was referred to the Court, as established under former 
Article 19 of the Convention3

, by Mr Cristofaro Buscarini on 10 March 
1998, by the Government of San Marino ("the Government") on 16 March 
1998 and by the second applicant, Mr Emilio Della Balda, on 3 April 1998, 
in each instance within the three-month period laid down by former 
Articles 32 § 1 and 47 of the Convention. It originated in an application 
(no. 24645/94) against the Republic of San Marino lodged with the 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on I November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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European Commission of Human Rights ("the Commission") by three San 
Marinese nationals, Mr Cristofaro Buscarini, Mr Emilio Della Balda and 
Mr Dario Manzaroli, under former Article 25 on 17 November 1993. 

The Government's application referred to former Articles 44 and 48 and 
to the declaration whereby San Marino recognised the compulsory 
jurisdiction of the Court (former Article 46); the applicants' applications 
referred to former Articles 44 and 48 as amended by Protocol No. 9 1

, which 
San Marino had ratified. The object of the applications was to obtain a 
decision as to whether the facts of the case disclosed a breach by the 
respondent State of its obligations under Article 9 of the Convention. 

2. On 12 October 1998 Mr Manzaroli stated that he did not wish to take 
part in the proceedings. 

3. As President of the Chamber which had originally been constituted 
(former Article 43 of the Convention and Rule 21 of former Rules of 
Court B2

) in order to deal, in particular, with procedural matters that might 
arise before the entry into force of Protocol No. 11, Mr R. Bernhardt, the 
President of the Court at the time, acting through the Registrar, consulted 
the Agent of the Government, Mr Buscarini, Mr Della Balda and the 
Delegate of the Commission on the organisation of the written procedure. 
Pursuant to the order made in consequence, the Registrar received 
Mr Buscarini's memorial on 2 September 1998 and the Government's 
memorial on 16 October 1998. On 16 October 1998 Mr Della Balda stated 
that he wished to rely on the first applicant's memorial. 

4. After the entry into force of Protocol No. 11 on I November 1998 and 
in accordance with the provisions of Article 5 § 5 thereof, the case was 
referred to the Grand Chamber of the Court. The Grand Chamber included 
ex officio Mr L. Ferrari Bravo, the judge elected in respect of San Marino 
(Article 27 § 2 of the Convention and Rule 24 § 4 of the Rules of Court), 
Mr. L. Wildhaber, the President of the Court, Mrs E. Palm, Vice-President 
of the Court, and Mr J.-P. Costa and Mr M. Fischbach, Vice-Presidents 
of Sections (Article 27 § 3 of the Convention and Rule 24 §§ 3 and 5(a)). 
The other members appointed to complete the Grand Chamber were 
Mr L. Caflisch, Mr P. Kii.ris, Mr W. Fuhrmann, Mr K. Jungwiert, 
Mr B. Zupancic, Mrs N. VajiC, Mrs W. Thomassen, Mrs M. Tsatsa
Nikolovska, Mr T. Pantlru, Mr E. Levits, Mr K. Traja and 
Mrs S. Botoucharova (Rule 24 § 3 and Rule 100 § 4). 

5. At the Court's invitation (Rule 99), the Commission delegated one of 
its members, Mr R. Nicolini, to take part in the proceedings before the 
Grand Chamber. 

Notes by the Registry 
I. Protocol No. 9 came into force on 1 October 1994 and was repealed by Protocol No. 11. 
2. Rules of Court B, which came into force on 2 October 1994, applied until 31 October 
1998 to all cases concerning States bound by Protocol No. 9. 
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6. In accordance with the President's decision, a hearing took place in 
public in the Human Rights Building, Strasbourg, on 10 December 1998. 

There appeared before the Court: 

(a) for the Government 
Mr L.L. DANIELE, 

Mr G. CECCOLI, 

(b) for the Commission 
Mr R. NICOLINI, 

Ms M.-T. SCHOEPFER, 

Agent, 
Co-Agent; 

Delegate, 
Secretary to the Commission. 

The Court heard addresses by Mr Nicolini and Mr Daniele. 

THE FACTS 

THE CIRCUMSTANCES OF THE CASE 

7. The applicants were elected to the General Grand Council (the 
parliament of the Republic of San Marino) in elections held on 30 May 
1993. 

8. Shortly afterwards, they requested permission from the Captains
Regent, who act as the heads of government in San Marino, to take the oath 
required by section 55 of the Elections Act (Law no. 36 of 1958) without 
making reference to any religious text. The Act in question referred to a 
decree of27 June 1909, which laid down the wording of the oath to be taken 
by members of the Republic's parliament as follows: 

"I, .. ., swear on the Holy Gospels ever to be faithful to and obey the Constitution of 
the Republic, to uphold and defend freedom with all my might. ever to observe the 
Laws and Decrees, whether ancient, modern or yet to be enacted or issued and to 
nominate and vote for as candidates to the Judiciary and other Public Office only those 
whom I consider apt. loyal and fit to serve the Republic, without allowing myself to be 
swayed by any feelings of hatred or love or by any other consideration." 

9. In support of their request the applicants referred to Article 4 of the 
Declaration of Rights of 1974, which guarantees the right to freedom of 
religion, and Article 9 of the Convention. 

10. At the General Grand Council session of 18 June 1993 the applicants 
took the oath in writing, in the form of words laid down in the decree of 
27 June 1909 save for the reference to the Gospels, which they omitted. At 
the same time, the first applicant drew attention to the obligations 
undertaken by the Republic of San Marino when it became a party to the 
European Convention on Human Rights. 
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11. On 12 July 1993 the Secretariat of the General Grand Council gave 
an opinion, at the request of the Captains-Regent, on the form of the oath 
sworn by the applicants, to the effect that it was invalid, and referred the 
matter to the Council. 

12. At its session of 26 July 1993 the General Grand Council adopted a 
resolution proposed by the Captains-Regent ordering the applicants to 
retake the oath, this time on the Gospels, on pain of forfeiting their 
parliamentary seats. 

13. The applicants complied with the Council's order and took the oath 
on the Gospels, albeit complaining that their right to freedom of religion and 
conscience had been infringed. 

14. Subsequently - before ever the applicants applied to the 
Commission- Law no. 115 of 29 October 1993 ("Law no. 115/1993") 
introduced a choice for newly elected members of the General Grand 
Council between the traditional oath and one in which the reference to the 
Gospels was replaced by the words "on my honour". The traditional 
wording is still mandatory for other offices, such as that of Captain-Regent 
or of a member of the government. 

PROCEEDINGS BEFORE THE COMMISSION 

15. Mr Buscarini, Mr Della Balda and Mr Manzaroli applied to the 
Commission on 17 November 1995. Relying on Article 9 of the 
Convention, they complained of an infringement of their right to freedom of 
religion and conscience. 

16. The Commission declared the application (no. 24645/94) admissible 
on 7 April 1997. In its report of 2 December 1997 (former Article 31 of the 
Convention), it concluded unanimously that there had been a violation of 
Article 9. The full text of the Commission's opinion is reproduced as an 
annex to this judgment. 

FINAL SUBMISSIONS TO THE COURT 

17. The Government raised three preliminary objections and asked the 
Court to declare the application inadmissible or, in the alternative, to 
dismiss it as ill-founded and devoid of purpose. 
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18. Mr Buscarini and Mr Della Balda requested the Court to dismiss the 
Government's objections to admissibility and to find that there had been a 
breach of Article 9 of the Convention. 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 9 OF THE CONVENTION 

A. The Government's preliminary objections 

19. The Government raised three pleas of inadmissibility as they had 
before the Commission, arguing that the application was an abuse of 
process, that it had been lodged out of time and that domestic remedies had 
not been exhausted. 

1. Whether the application amounted to an abuse of process 

20. The Government asserted that the applicants had improperly made 
the application for political ends, as was clear from their statements 
announcing their intention of approaching the Commission. In support of 
that assertion the Government cited, inter alia, the official record of the 
General Grand Council session of 26 and 27 July 1993 and a number of 
articles which had appeared in the press after the event, even as late as 
October 1998. 

21. Like the Commission, the Court notes that the documents in the case 
file show that after taking the oath in its traditional form, Mr Buscarini and 
Mr Della Balda merely announced their intention of bringing the matter to 
the attention of "the Strasbourg Court", a move which cannot be regarded as 
an abuse of the right of individual petition. Accordingly, this objection must 
be dismissed. 

2. Whether the application was lodged out of time 

22. The Government submitted that the application form was sent 
to the Commission after the time-limit laid down in former Article 26 
(now Article 35 § 1) of the Convention of six months from the date of 
the final domestic decision. Further, they argued that, since Mr Buscarini 
had no power of attorney from Mr Della Balda and was not a lawyer, 
he could not validly act on the latter's behalf in Commission proceed
ings. The Commission rejected the objection, taking the view that the 
applicants had complied with the six-month time-limit laid down by the 
Convention. 
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23. The Court points out that the running of the six-month period 
is interrupted by the first letter from an applicant summarily setting 
out the object of the application, unless the letter is followed by a long 
delay before the application is completed. What is important is that the 
applicant should be clearly identifiable before that period has expired 
and should have submitted his or her complaints, at least in substance. 
Further, it is not required by either the Convention or Rule 36 of the Rules 
of Court that an applicant should be represented at that stage of the 
proceedings. 

In the instant case the first applicant, in a letter of 17 November 1993 to 
the Commission, set out the object of the application with precision and 
stated that he was acting on behalf of the other two applicants as well as in 
his own name. Two application forms, one signed by the first applicant and 
one by the second, were received by the Commission on I and 18 July 
I 994; the third applicant formally joined in the application on 24 August 
I 995. The application was thus lodged by all three applicants within the 
period laid down by former Article 26 (now Article 35 § 1) of the 
Convention and was duly completed later. 

Consequently, this objection must likewise be dismissed. 

3. Whether domestic remedies have been exhausted 

24. Arguing that the General Grand Council's resolution requiring the 
oath to be sworn on the Gospels was a political act, the Government 
maintained that the applicants should have brought a civil action for redress 
of the alleged prejudice to them before turning - if the domestic courts held 
that they had no jurisdiction - to the Commission. According to the 
Government, such a remedy would have been both accessible and effective, 
as the domestic judgments that had been produced to the Commission 
demonstrated. 

25. Like the applicants, the Delegate of the Commission emphasised 
that, even supposing that a claim could as a matter of law have been brought 
in the civil courts, those courts would have had no choice but to "refer the 
matter to the General Grand Council, which would then have been a judge 
in its own cause". 

26. The Court reiterates that the rule of exhaustion of domestic remedies 
referred to in former Article 26 (now Article 35 § 1) of the Convention 
obliges those seeking to bring their case against the State before an 
international judicial or arbitral body to use first the remedies provided by 
the national legal system, thus dispensing States from answering before an 
international body for their acts before they have had an opportunity to put 
matters right through their own legal systems. In order to comply with the 
rule, normal recourse should be had by an applicant to remedies which are 
available and sufficient to afford redress in respect of the breaches alleged 
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(see, in particular, the Assenov and Others v. Bulgaria judgment of 
28 October 1998, Reports of Judgments and Decisions 1998-VIII, p. 3286, 
§ 85, and the Aksoy v. Turkey judgment of 18 December 1996, 
Reports 1996-VI, pp. 2275-76, §§ 51-52). 

27. In the instant case the domestic decisions relied on by the 
Government to show that the civil courts would have had jurisdiction to 
deal with the matter are irrelevant, since they concern applications for San 
Marinese nationality and for building permits. While the civil courts have 
the power to rule on whether the conditions for acquiring citizenship have 
been fulfilled (as in the first instance) and to award damages to a plaintiff 
(as in the second), they cannot in any circumstances review and quash 
political decisions of the General Grand Council. 

Consequently, the Court considers that the Government have not 
demonstrated that the remedy in question is an effective one. It follows that 
this objection must be dismissed. 

28. The Government also stated, both in the Commission proceedings 
and in their memorial to the Court, that the applicants could have brought 
proceedings in the Administrative Court or applied to the Sindacato della 
Reggenza (the body with power to review acts of the Captains-Regent). The 
Commission considered those remedies ineffective on the grounds that, by 
law, the first of them could not be used to challenge acts of the General 
Grand Council, and the second likewise did not cover that body's decisions. 

The Court concurs in that conclusion. 

B. Compliance with Article 9 of the Convention 

29. Article 9 of the Convention provides: 

"l. Everyone has the right to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief and freedom, either alone or in 
community with others and in public or private. to manifest his religion or belief. in 
worship, teaching, practice and observance. 

2. Freedom to manifest one's religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic society in the 
interests of public safety, for the protection of public order, health or morals. or for the 
protection of the rights and freedoms of others." 

30. Mr Buscarini and Mr Della Balda submitted that the obligation 
which the General Grand Council imposed on them on 26 July 1993 
demonstrated that in the Republic of San Marino at the material time the 
exercise of a fundamental political right, such as holding parliamentary 
office, was subject to publicly professing a particular faith, in breach of 
Article 9. 

31. The Commission agreed with that analysis; the Government 
contested it. 
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32. The Government maintained that the wording of the oath in question 
was not religious but, rather, historical and social in significance and based 
on tradition. The Republic of San Marino had, admittedly, been founded by 
a man of religion but it was a secular State in which freedom of religion was 
expressly enshrined in law (Article 4 of the Declaration of Rights of 
1974). The form of words in issue had lost its original religious character, 
as had certain religious feast-days which the State recognised as public 
holidays. 

The act complained of therefore did not amount to a limitation on the 
applicants' freedom of religion. 

33. The applicants and the Commission rejected that assertion. 
34. The Court reiterates that: "As enshrined in Article 9, freedom of 

thought, conscience and religion is one of the foundations of a 'democratic 
society' within the meaning of the Convention. It is, in its religious 
dimension, one of the most vital elements that go to make up the identity of 
believers and their conception of life, but it is also a precious asset for 
atheists, agnostics, sceptics and the unconcerned. The pluralism 
indissociable from a democratic society, which has been dearly won over 
the centuries, depends on it" (see the Kokkinakis v. Greece judgment of 
25 May 1993, Series A no. 260-A, p. 17, § 31 ). That freedom entails, inter 
alia, freedom to hold or not to hold religious beliefs and to practise or not to 
practise a religion. 

In the instant case, requiring Mr Buscarini and Mr Della Balda to take an 
oath on the Gospels did indeed constitute a limitation within the meaning of 
the second paragraph of Article 9, since it required them to swear allegiance 
to a particular religion on pain of forfeiting their parliamentary seats. Such 
interference will be contrary to Article 9 unless it is "prescribed by law", 
pursues one or more of the legitimate aims set out in paragraph 2 and is 
"necessary in a democratic society". 

1. "Prescribed by law" 

35. As the Commission noted in its report (paragraph 38), "the 
interference in question was based on section 55 of the Elections Act, 
Law no. 36 of 1958, which referred to the decree of 27 June 1909 laying 
down the wording of the oath to be sworn by members of parliament ... 
Therefore, it was 'prescribed by law' within the meaning of the second 
paragraph of Article 9 of the Convention". That point was not disputed. 

2. Legitimate aim and whether "necessary in a democratic society" 

36. The Government emphasised the importance, in any democracy, of 
the oath taken by elected representatives of the people, which, in their view, 
was a pledge of loyalty to republican values. Regard being had to the special 



BUSCARINI AND OTHERS v. SAN MARINO JUDGMENT 617 

character of San Marino, deriving from its history, traditions and social 
fabric, the reaffirmation of traditional values represented by the taking of 
the oath was necessary in order to maintain public order. 

The history and traditions of San Marino were linked to Christianity, 
since the State had been founded by a saint; today, however, the oath's 
religious significance had been replaced by "the need to preserve public 
order, in the form of social cohesion and the citizens' trust in their 
traditional institutions". 

It would therefore be inappropriate for the Court to criticise the margin 
of appreciation which San Marino had to have in this matter. 

In any event, the Government maintained, the applicants had had no legal 
interest in pursuing the Strasbourg proceedings since the entry into force of 
Law no. 115 of 29 October 1993 ("Law no. 115/1993"), which did not 
require persons elected to the General Grand Council to take the oath on the 
Gospels. 

37. According to Mr Buscarini and Mr Della Balda, the resolution 
requiring them to take the oath in issue was in the nature of a "premeditated 
act of coercion" directed at their freedom of conscience and religion. It 
aimed to humiliate them as persons who, immediately after being elected, 
had requested that the wording of the oath should be altered so as to 
conform with, inter alia, Article 9 of the Convention. 

38. The Court considers it unnecessary in the present case to determine 
whether the aims referred to by the Government were legitimate within 
the meaning of the second paragraph of Article 9, since the limitation 
in question is in any event incompatible with that provision in other 
respects. 

39. The Court notes that at the hearing on 10 December 1998 the 
Government sought to demonstrate that the Republic of San Marino 
guaranteed freedom of religion; in support of that submission they cited its 
founding Statutes of 1600, its Declaration of Rights of 197 4, its ratification 
of the European Convention in 1989 and a whole array of provisions of 
criminal law, family law, employment law and education law which 
prohibited any discrimination on the grounds of religion. It is not in doubt 
that, in general, San Marinese law guarantees freedom of conscience and 
religion. In the instant case, however, requiring the applicants to take the 
oath on the Gospels was tantamount to requiring two elected representatives 
of the people to swear allegiance to a particular religion, a requirement 
which is not compatible with Article 9 of the Convention. 

As the Commission rightly stated in its report, it would be contradictory 
to make the exercise of a mandate intended to represent different views of 
society within Parliament subject to a prior declaration of commitment to a 
particular set of beliefs. 

40. The limitation complained of accordingly cannot be regarded as 
"necessary in a democratic society". As to the Government's argument that 
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the application ceased to have any purpose when Law no. I I 5/1993 was 
enacted, the Court notes that the oath in issue was taken before the passing 
of that legislation. 

41. In the light of the foregoing, there has been a violation of Article 9 
of the Convention. 

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION 

42. Article 41 of the Convention provides: 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. Damage 

43. Mr Buscarini and Mr Della Balda claimed no more than one Italian 
lira for the damage which they alleged they had suffered as a result of being 
required to take the oath on the Gospels. 

44. The Government did not express a view on this point. 
45. Although the applicants did not expressly say so, their claim 

obviously relates to non-pecuniary damage. Like the Delegate of the 
Commission, the Court considers that in the circumstances of the case the 
finding of a violation of Article 9 of the Convention constitutes sufficient 
just satisfaction under Article 41. 

B. Costs and expenses 

46. The applicants also sought reimbursement of their costs and 
expenses but did not specify an amount. 

47. The Government did not make any submissions on this point. The 
Delegate of the Commission wished to leave the matter to the Court's 
discretion. 

48. By Rule 60 § 2 of the Rules of Court, itemised particulars of any 
claim made under Article 41 of the Convention must be submitted, together 
with the relevant supporting documents or vouchers, "failing which the 
Chamber may reject the claim in whole or in part". Since the applicants did 
not quantify their claim, the Court dismisses it. 
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FOR THESE REASONS, THE COURT UNANIMOUSLY 

1. Dismisses the Government's preliminary objections; 

2. Holds that there has been a violation of Article 9 of the Convention; 

3. Holds that this judgment constitutes in itself sufficient just satisfaction 
as to the alleged non-pecuniary damage; 

4. Dismisses the remainder of the claim for just satisfaction. 

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 18 February 1999. 

Maud DE BOER-BUQUICCHIO 
Deputy Registrar 

Luzius WILDHABER 

President 
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ANNEX 

OPINION OF THE EUROPEAN COMMISSION 
OF HUMAN RIGHTS' 

(as expressed in the Commission's report2 of 2 December 1997) 

[The Commission was composed as follows: 

Mr S. TRECHSEL, President, 
Mrs G.H. THUNE, 
Mrs J. LIDDY, 
Mr E. BUSUTIIL, 
Mr GAUKUR JbRUNDSSON, 
Mr A.S. GozOBOYOK, 
Mr A. WEITZEL, 
Mr J.-C. SOYER, 
Mr H. DANELIUS, 
Mr F. MARTfNEZ, 
Mr C.L. ROZAKIS, 
Mr L. LOUCAIDES, 
Mr J.-C. GEUS, 
Mr M.P. PELLONPAA, 
Mr M.A. NOWICKI, 
Mr !. CABRAL BARRETO, 
Mr B. CONFORTI, 
Mr N. BRATZA, 
Mr I. BEKES, 
Mr J. MUCHA, 
Mr D. SvABY, 
Mr G. RESS. 
Mr A. PERENIC, 
Mr C. BlRSAN, 
Mr P. LORENZEN, 
Mr K. HERNDL. 
Mr E. BIELIONAS, 
Mr E.A. ALKEMA, 
Mr M. VILA AMIG6, 
Mrs M. HION, 
Mr R. NICOLINI, 
Mr A. ARABADJIEV, 

and Mr M. DE SALVIA, Secretary.] 

1. Translation: original French. 
2. The opinion contains some references to previous paragraphs of the Commission's 
report. The full text of the report may be obtained from the Registry of the Court. 



CASE OF BUSCARINI AND OTHERS v. SAN MARINO -
OPINION OF THE COMMISSION 

A. Complaint declared admissible 

621 

25. The Commission has declared admissible the applicants' complaint 
that by obliging them to swear an oath on the Gospels, the General Grand 
Council violated their freedom of religion and conscience. 

B. Point at issue 

26. The issue before the Commission is whether there has been a 
violation of Article 9 of the Convention in the present case. 

C. As regards Article 9 of the Convention 

27. The applicants, invoking Article 9 of the Convention, claim that by 
obliging them to swear an oath on the Gospels, the General Grand Council 
violated their freedom of religion and conscience. 

28. Article 9 of the Convention provides as follows: 

"!. Everyone has the right to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief and freedom, either alone or in 
community with others and in public or private. to manifest his religion or belief, in 
worship, teaching, practice and observance. 

2. Freedom to manifest one's religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic society in the 
interests of public safety, for the protection of public order, health or morals, or for the 
protection of the rights and freedoms of others." 

29. The applicants emphasise, first, that the obligation imposed on them 
by the General Grand Council implies that, in the Republic of San Marino, 
only persons publicly professing the Catholic religion are allowed to 
exercise parliamentary office, thus making a fundamental political right 
subject to the profession of a particular faith. 

30. Further, the applicants submit that Law no. 115 of 1993 has not 
really resolved the problem, since it applies only to members of the 
General Grand Council and that, in any event, they have not obtained 
compensation for the injury which they themselves have suffered. 
Moreover, they assert that the Government could easily have modified the 
Decree of 1909 by adopting a legislative decree between 18 June 1993, the 
date the first applicant's declaration, and 26 July 1993, the date of the 
Council resolution. 

31. The Government consider that the wording of the oath in question is 
not strictly religious in significance, but more historical, social and 
traditional, arising out of the fact that the Republic of San Marino was 
founded by a man of religion. In fact, they say, San Marino is a secular State 
and freedom of religion is expressly enshrined in Article 4 of its Declaration 
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of Rights of 1974. The wording of the oath sworn by members of the 
General Grand Council, like that taken by certain civil servants, has lost its 
original religious meaning and is now merely traditional, like certain 
religious feast-days which the State recognises as public holidays. The 
Government also recall that, on several previous occasions, the applicants 
had sworn an oath using the wording to which they now object. 

32. The Government go on to argue that, even supposing that the 
disputed oath could be considered as a limitation on freedom of religion, 
this would be entirely justified as being necessary to protect public order, 
since respect for tradition has always been a factor contributing to social 
cohesion in, and preserving the independence of, San Marino. They submit 
that the Commission should not contemplate reducing the wide margin of 
appreciation which must be left to the State in this area. 

33. Lastly, the Government submit that, in any event, the applicants no 
longer have any legal interest in pursuing their application, given that Law 
no. 115 of 1993 has given the secular content of the oath - which already 
existed for all practical purposes - explicit expression, taking due account of 
many modem individuals' secular beliefs. The Government emphasise, 
however, that this Law was not enacted in order to bring the decree of 1909 
into conformity with the fundamental principles of the Republic of San 
Marino, as there was no such necessity. 

34. The Commission recalls, first, that Article 9 of the Convention 
"primarily protects the sphere of personal and religious beliefs" (see, among 
other authorities, applications nos. 14331 /88 and 14332/88, decision of 
8 September 1989, Decisions and Reports (DR) 62, p. 309, at p. 318). In 
particular, freedom of religion "is ... one of the most vital elements that go 
to make up the identity of believers and their conception of life, but it is also 
a precious asset for atheists, agnostics, sceptics and the unconcerned" (see 
Eur. Court HR, Kokkinakis v. Greece judgment of 25 May 1993, Series A 
no. 260-A, p. 17, § 31 ). It follows that, in principle, the freedom comprises 
not only the right to profess a religion but also the right not to profess or 
follow a religion, as well as the right to choose a religion without any 
compulsion (see, for example, mutatis mutandis, application no. 10491/83, 
decision of 3 December 1986, DR 51, p. 41, at pp. 48-49). 

35. "While religious freedom is primarily a matter of individual 
conscience, it also 'implies', inter alia, freedom to 'manifest [one's] 
religion"' (see the above-mentioned Kokkinakis judgment, p. 17, § 31). In 
the light of the other principles referred to above, this right to "manifest" a 
religion also implies freedom not to manifest or hold any religion. Article 9 
of the Convention protects everyone from being compelled to be involved 
directly in religious activities against their will, without being a member of 
the religious community carrying out those activities (see Eur. Court HR, 
Darby v. Sweden judgment of 23 October 1990, Series A no. 187, opinion 
of the Commission, p. 19, § 51 ). 
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36. In the present case, the applicants did not wish to join in 
manifesting a particular religion; on the contrary, they were invoking the 
right not to bow the knee to the official religion of San Marino when 
taking up their office. Obliging the applicants to do so therefore 
constituted, in the Commission's view, a limitation on their freedom not to 
practise a particular religion. It must, accordingly, be deemed an inter
ference needing to be justified under the second paragraph of Article 9 
of the Convention. 

37. Such an interference must be "prescribed by law", pursue one or 
more of the legitimate aims referred to in paragraph 2 of Article 9 and 
qualify as "necessary in a democratic society". 

38. The Commission notes that the interference in question was based on 
section 55 of the Elections Act, Law no. 36 of 1958, which referred to the 
decree of 27 June 1909 laying down the wording of the oath to be sworn by 
members of parliament (see paragraphs 17 and 18 of the report). Therefore, 
it was "prescribed by law" within the meaning of the second paragraph of 
Article 9 of the Convention. 

39. According to the Government, the aim of the interference was to 
ensure respect for tradition, which contributes to social cohesion in, and 
helps to preserve the independence of, San Marino. The Government claim 
that this is consonant with the wider aim of protecting public order. The 
Commission does not consider it necessary to determine whether the aim 
referred to is legitimate under the second paragraph of Article 9 of the 
Convention since the interference is, in any event, contrary to that provision 
in other ways. 

40. This is because, even assuming that the aim referred to by the 
respondent Government could be deemed legitimate under Article 9 § 2, it 
would still be necessary for the interference to qualify as "necessary in a 
democratic society". 

41. In this regard, the Commission has already ruled that "Article 9 
of the Convention does not always guarantee the right to behave in the 
public sphere in a way which is dictated" by one's personal beliefs. In 
particular, "the term 'practice', as employed in Article 9 § 1, does not 
cover each act which is motivated or influenced by a religion or belief' 
(see, amongst other authorities, application no. 16278/90, decision of 
3 May 1993, DR 74, p. 93, at p. 108, and application no. 7050175, report 
of the Commission of 12 October 1978, DR 19, p. 5, § 71, at p. 19). On 
the other hand, it is true that, in the past, the Commission has judged 
certain obligations arising under rules of conduct intended to protect the 
rights and liberties of others to be compatible with the freedom of religion 
(e.g. a teacher's obligation to work at times which, according to him, 
conflicted with his hours of prayer - see application no. 8160178, decision 
of 12 March 1981, DR 22, p. 27; a motorcyclist's obligation to wear a 
helmet which, according to him, conflicted with his religious duties - see 
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application no. 7992/77, decision of 12 July 1978, DR 14, p. 234; or the 
requirement to comply with the dress regulations at a secular university 
- see application no. 16278/90, op. cit., p. 108 et seq.). However, a 
distinction should be drawn between these situations, which concerned a 
spontaneous manifestation of a religious belief, and that in the present 
case, where the applicants were required to act in public in a manner 
which could be interpreted as demonstrating acceptance of a particular 
religion. 

42. The Commission considers that obliging an elected representative 
of the people to take a public oath of loyalty to the State is not in itself, 
incompatible with the Convention. Moreover, this is common practice in a 
number of States when civil servants or other persons assuming public 
duties take up office. The same applies to obligations (for instance 
imposed at school) which imply an attachment to an ideal linked to the 
interest - which is in itself neutral - in national security (see, mutatis 
mutandis, Eur. Court HR, Valsamis v. Greece judgment of 18 December 
1996, Reports of Judgments and Decisions 1996-VI, pp. 2324-25 and 
2326, §§ 31and37). 

43. However, it is a different matter where the oath is based on religious 
values closely linked to a certain view of the world. Imposing such an oath 
on elected representatives of the people appears difficult to reconcile with 
the principles of tolerance and respect for others. Indeed, the Commission 
considers that, in a secular, democratic and pluralist society, freedom of 
conscience and religion is essential for parliamentarians. Therefore, it would 
be unthinkable to deprive a member of parliament of the right freely to 
express his or her position on different aspects of life, including religious 
aspects. Obliging such a member of parliament to make a public declaration 
of allegiance to certain religious values, in the form of an oath upon taking 
up office, is not compatible with these requirements. Moreover, a 
parliament is, by definition, the forum of pluralism, something "dearly won 
over the centuries" and "indissociable" from a democratic society (see the 
above-mentioned Kokkinakisjudgment, p. 17, § 31). Therefore, it would be 
contradictory to make the exercise of a mandate intended to represent 
different views of society within Parliament subject to a prior declaration of 
commitment to a particular set of beliefs. 

44. Finally, the Commission considers that obliging the applicants to 
swear an oath in the circumstances of the present case, on pain of losing 
their parliamentary seats, is contrary to the fundamental principles of a 
modem secular and pluralist society. The impugned interference cannot 
possibly be justified as "necessary in a democratic society" within the 
meaning of Article 9 § 2 of the Convention. Moreover, the fact that the 
applicants may, in the past, have sworn the oath in question, in their 
capacity as elected representatives of the people, without making any 
protest is of no relevance here. 
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Conclusion 

45. The Commission concludes, unanimously, that there has been a 
violation of Article 9 of the Convention in the present case. 

M. DE SALVIA 

Secretary to the Commission 
S. TRECHSEL 

President of the Commission 
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SOMMAIRE1 

Obligation pour les deputes de preter serment sur les Evangiles 

Article 9 

Liberti de religion - Liberti de ne pas adherer ii une religion - Serment 
d'allegeance - Depute - Obligation pour les deputes de preter sennent sur les 
Evangiles - Ingerence - Necessaire dans une societe democratique 

Article 35 § 1 

Epuisement des voies de recours internes - Recours interne efficace - Delai de six 
mois - Date d'introduction - Representation des requerants 

Article 35 § 3 

Abus du droit de recours -Annonce de I 'intention de Janner une requete 

* 
* * 

En vertu de I' article 55 de la Joi electorale, les membres du Conseil Grand et 
General, le Parlement de Saint-Marin, devaient preter un serment de loyaute sur Jes 
saints Evangiles. A la suite de leur election au Conseil Grand et General, en 1993, 
les requerants demanderent a la Regence l'autorisation de preter serment sans faire 
reference a des textes religieux. Us preterent serment par ecrit, sans se referer aux 
Evangiles, mais le Conseil Grand et General adopta une resolution leur enjoignant 
de preter serment sur les Evangiles, sous peine de decheance du mandat 
parlementaire. Les requerants s'executerent contre leur gre. La Joi n° 115 du 
29 octobre 1993 introduisit par la suite la possibilite, pour Jes deputes 
nouvellement elus, de preter serment en rempla~ant la reference aux Evangiles par 
l'expression « sur mon honneur ». 

I. Exceptions preliminaires du Gouvernement: i) Le fait qu'immediatement apres 
avoir prete serment, !es requerants aient simplement annonce leur intention de 
porter la question litigieuse a !'attention de «la Cour de Strasbourg» ne saurait 
passer pour un abus du droit de recours individuel. ii) Le ctelai de six mois est 
interrompu par la premiere lettre du requerant exposant sommairement l'objet de la 
requete, a moins que cette lettre ne soit suivie d'une longue periode avant que la 
requete soit completee. De plus, rien n'exige que le requerant soit represente ace 
stade de la procedure. Le premier requerant a expose avec precision le grief faisant 

1. Redige par le greffe, ii ne lie pas la Cour. 
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l'objet de la requete dans une communication; ce faisant, ii a <lit agir en son propre 
nom et en celui des deux autres requerants. Par la suite, deux formules de requete, 
signees respectivement par le premier et le deuxieme requerant, sont parvenues a la 
Commission, et le troisieme requerant a formellement adhere a la requete 
ulteneurement. La requete a ete introduite dans le delai de six mois et dilment 
completee par la suite. iii) Puisque le juge civil ne peut en aucun cas se prononcer 
sur Jes decisions de caractere politique du Conseil Grand et General et Jes annuler, 
le Gouvemement n 'a pas demontre l'efficacite du recours consistant a saisir le juge 
civil pour se plaindre du dommage pretendument subi. De plus, ni le recours 
administratif, exclu a I' egard des actes du Conseil Grand et General, ni la saisine 
du Syndical de la Regence, qui ne vise pas non plus les decisions de ce Conseil, ne 
constituent des recours efficaces. Les exceptions preliminaires doivent etre 
rejetees. 
2. Article 9: la liberte de religion inclut celle d'adherer ou non a une religion et 
celle de la pratiquer ou ne pas la pratiquer. L'obligation de preter serment sur Jes 
Evangiles imposee aux requerants constituait une restriction au sens de !'article 9 
§ 2. Cette ingerence etait prevue par la loi, et ii n'est pas necessaire de determiner 
si elle poursuivait des buts legitimes, puisque la restriction - qui equivalait a 
l'obligation pour des elus du peuple de faire allegeance a une religion donnee -
etait de toute maniere incompatible avec !'article 9 § 2, dans la mesure ou ii serait 
contradictoire de soumettre l'exercice d'un mandat qui vise a representer au sein 
du Parlement differentes visions de la societe a la condition d'adherer au prealable 
a une vision determinee du monde. La restriction ne saurait des !ors passer pour 
necessaire dans une societe democratique. 
Conclusion : violation (unanimite). 
Article 41 : Jes requerants ayant reclame une lire italienne pour le prejudice qu'ils 
auraient subi, le constat de violation constitue une satisfaction equitable. Puisque 
Jes requerants ont omis de chiffrer leur demande au titre des frais et depens, celle
ci est ecartee. 

Jurisprudence citee par la Coor 

Kokkinakis c. Grece, arret du 25 mai 1993, serie A n° 260-A 
Aksoy c. Turquie, arret du 18 decembre 1996, Recueil des arrets et decisions 
1996-VI 
Assenov et autres c. Bulgarie, arret du 28 octobre 1998, Recueil 1998-VIII 
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En l'affaire Buscarini et autres c. Saint-Marin, 
La Cour europeenne des Droits de !'Homme, constituee, conformement a 

I' article 27 de la Convention de sauvegarde des Droits de !'Homme et des 
Libertes fondamentales ( « la Convention » ), telle qu' amen dee par le 
Protocole n° 11 1

, et aux clauses pertinentes de son reglement2
, en une 

Grande Chambre composee des juges dont le nom suit : 
M. L. WILDHABER, president, 
Mme E. PALM, 
MM. L. FERRARI BRA VO, 

L. CAFLISCH, 
P. KGRIS, 
1.-P. COSTA, 
W. FUHRMANN, 
K. JUNGWIERT, 
M. FISCHBACH, 
B. ZUPANCIC, 

Mmes N. VAnc, 
W. THOMASSEN, 
M. TSATSA-NIKOLOVSKA, 

MM. T. PANTIRU, 
E. LEVITS, 
K. TRAJA, 

Mme S. BOTOUCHAROVA, 
ainsi que de Mme M. DE BOER-BUQUICCHIO, greffiere adjointe, 

Apres en avoir delibere en chambre du conseil les 10 decembre 1998 et 
4 fevrier 1999, 

Rend l'arret que voici, adopte a cette demiere date: 

PROCEDURE 

1. L'affaire a ete deferee a la Cour, telle qu'etablie en vertu de l'ancien 
article 19 de la Convention3

, le 10 mars 1998 par M. Cristoforo Buscarini, 
le 16 mars 1998 par le Gouvemement saint-marinais ( « le Gouvemement » ), 

puis le 3 avril 1998 par le deuxieme requerant, M. Emilio Della Balda, dans 
le delai de trois mois qu'ouvraient les anciens articles 32 § 1 et 47 de la 
Convention. A son origine se trouve une requete (n° 24645/94) dirigee 
contre la Republique de Saint-Marin et dont trois ressortissants de cet Etat, 
MM. Cristoforo Buscarini, Emilio Della Balda et Dario Manzaroli, avaient 

Notes du greffe 
1-2. Entre en vigueur le 1 er novembre 1998. 
3. Depuis l'entree en vigueur du Protocole n° 11, qui a amende cette disposition, la Cour 
fonctionne de maniere permanente. 
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sais1 la Commission europeenne des Droits de !'Homme ( « la 
Commission») le 17 novembre 1993 en vertu de l'ancien article 25. 

La requete du Gouvemement renvoie aux anciens articles 44 et 48 ainsi 
qu'a la declaration saint-marinaise reconnaissant la juridiction obligatoire 
de la Cour (ancien article 46) et Jes requetes des requerants aux anciens 
articles 44 et 48 tels qu'amendes par le Protocole n° 9 1 que Saint-Marin 
avait ratifie. Elles ont pour objet d'obtenir une decision sur le point de 
savoir si Jes faits de la cause revelent un manquement de l'Etat defendeur 
aux exigences de !'article 9 de la Convention. 

2. Le 12 octobre 1998, M. Manzaroli a declare ne pas souhaiter 
participer a la procedure. 

3. En sa qualite de president de la chambre initialement constituee 
(ancien article 43 de la Convention et article 21 du reglement B2

) pour 
connaltre notamment des questions de procedure pouvant se poser avant 
l'entree en vigueur du Protocole n° 11, M. R. Bernhardt, president de la 
Cour a l'epoque, a consulte, par l'intermediaire du greffier, !'agent du 
Gouvernement, MM. Buscarini et Della Balda et le delegue de la 
Commission au sujet de !'organisation de la procedure ecrite. Confor
mement a l'ordonnance rendue en consequence, le greffier a rec;u le 
memoire de M. Buscarini le 2 septembre 1998 et celui du Gouvemement le 
16 octobre 1998. Le 16 octobre 1998, M. Della Balda a declare s'associer au 
memoire du premier requerant. 

4. A la suite de I' entree en vigueur du Protocole n° 11 le 1 er novembre 
1998, et conformement a !'article 5 § 5 dudit Protocole, l'examen de 
l'affaire a ete confie a la Grande Chambre de la Cour. Cette Grande 
Chambre comprenait de plein droit M. L. Ferrari Bravo, juge e!u au titre 
de Saint-Marin (articles 27 § 2 de la Convention et 24 § 4 du reglement), 
M. L. Wildhaber, president de la Cour, Mme E. Palm, vice-presidente de 
la Cour, ainsi que M. J.-P. Costa et M. M. Fischbach, vice-presidents 
de section (articles 27 § 3 de la Convention et 24 §§ 3 et 5 a) du regle
ment). Ont en outre ete designes pour completer la Grande Chambre: 
M. L. Caflisch, M. P. Kiiris, M. W. Fuhrmann, M. K. Jungwiert, 
M. B. Zupancic, Mme N. Vajic, Mme W. Thomassen, Mme M. Tsatsa
Nikolovska, M. T. Panµru, M. E. Levits, M. K. Traja et 
Mme S. Botoucharova (articles 24 § 3 et 100 § 4 du reglement). 

5. A !'invitation de la Cour (article 99 du reglement), la Commission a 
delegue l'un de ses membres, M. R. Nicolini, pour participer a la procedure 
devant la Grande Chambre. 

Notes du greffe 
1. Entre en vigueur le l er octobre l 994, le Protocole n ° 9 a ete abroge par le Protocole 
n° 11. 
2. Le reglement B, entre en vigueur le 2 octobre 1994, s 'est applique jusqu' au 3 l octobre 
1998 a toutes les affaires concernant les Etats lies par le Protocole n° 9. 
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6. Ainsi qu'en avait decide le president, une audience s'est deroulee en 
public le 10 decembre 1998, au Palais des Droits de I 'Homme a Strasbourg. 

Ont comparu : 

pour le Gouvernement 
MM. L.L. DANIELE, 

G. CECCOLI, 

pour la Commission 
M. R. NICOLINI, 

Mme M.-T. SCHOEPFER, 

agent, 
coagent; 

delegue, 
secretaire de la Commission. 

La Cour a entendu en leurs declarations MM. Nicolini et Daniele. 

EN FAIT 

LES CIRCONST ANCES DE L'ESPECE 

7. Les requerants furent elus au Conseil Grand et General, le Parlement 
de la Republique de Saint-Marin, a !'issue des elections du 30 mai 1993. 

8. Peu apres, ils demanderent a la Regence, qui exerce la presidence du 
Gouvernement, de preter le serment prescrit par I' article 55 de la loi 
electorale n° 36 de 1958 sans faire reference a des textes religieux. En effet, 
cette derniere loi renvoyait au decret du 27 juin 1909, prevoyant la formule 
du serment prete par les deputes de la Republique. Cette formule se lisait 
ainsi : 

«Sur les Saints Evangiles, Je ( ... ) jure et promets perpetuelle fidelite et obeissance a 
la Constitution de la Republique, de soutenir et defendre la liberte de toutes mes 
forces, d'observer toujours les Statuts et Decrets tant anciens que nouveaux et a venir; 
nommer et donner ma voix uniquement a ceux que je considererai aptes, fide!es et 
adequats pour preter service a la Republique dans toutes les fonctions de Magistrature 
et d'autres Offices publics, sans me laisser transporter par aucune passion de haine ou 
d'amour, ou par toute autre consideration. » 

9. A l' appui de leur demande, les requerants invoquerent I' article 4 de la 
Declaration des Droits de 1974, qui garantit le droit a la liberte de religion, 
et l' article 9 de la Convention. 

10. Lors de la seance du Conseil Grand et General du 18 juin 1993, les 
requerants preterent serment par ecrit selon la formule prevue par le decret 
du 27 juin 1909, mais sans se referer aux Evangiles. Ce faisant, le premier 
requerant souligna par ailleurs les obligations souscrites par la Republique 
de Saint-Marin en adherant a la Convention europeenne des Droits de 
l'Homme. 
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11. Sur demande de la Regence, le 12 juillet 1993 le Secretariat du 
Conseil Grand et General emit un avis concluant a l'irregularite du serment 
prete par Jes requerants et renvoya I' examen de la question a ce demi er. 

12. Lors de sa seance du 26 juillet 1993, le Conseil Grand et General 
adopta une resolution proposee par la Regence, enjoignant aux requerants 
de repeter le serment et de jurer cette fois-ci sur Jes Evangiles, sous peine de 
decheance du mandat parlementaire. 

13. Les requerants s'assujettirent a la sommation du Conseil et preterent 
serment sur les Evangiles, tout en se plaignant d'une violation de leur liberte 
de religion et de conscience. 

14. Par la suite, avant meme la saisine de la Commission par Jes 
requerants, la Joi n° 115 du 29 octobre 1993 ( « la Joi n° 11511993 ») a intro
duit un choix, pour Jes membres du Conseil Grand et General nouvellement 
elus, entre la formule de serment traditionnelle et une formule rempla<;ant la 
reference aux Evangiles par la phrase « sur mon honneur ». La formule 
traditionnelle reste en vigueur pour d'autres charges, tels les Regents ou Jes 
membres du Gouvemement. 

PROCEDURE DEV ANT LA COMMISSION 

15. MM. Buscarini, Della Balda et Manzaroli ont saisi la Commission 
le 17 novembre 1995. Invoquant !'article 9 de la Convention, ils se 
plaignaient d'une atteinte a leur liberte de religion et de conscience. 

16. La Commission a retenu la requete (n° 24645/94) le 7 avril 1997. 
Dans son rapport du 2 decembre 1997 (ancien article 31 de la Convention), 
elle conclut a l'unanimite qu'il y avait eu violation de !'article 9. Le texte 
integral de son avis figure en annexe au present arret. 

CONCLUSIONS PRESENTEES A LACOUR 

17. Soulevant trois exceptions preliminaires, le Gouvemement invite la 
Cour a declarer la requete irrecevable, OU, a titre subsidiaire, a la repousser 
parce que ma! fondee et sans interet. 

18. MM. Buscarini et Della Balda prient en revanche la Cour de rejeter 
les exceptions d'irrecevabilite du Gouvemement et de constater la violation 
de !'article 9 de la Convention. 
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ENDROIT 

I. SUR LA VIOLATION ALLEGuEE DE L'ARTICLE 9 DE LA 
CONVENTION 

A. Sur les exceptions preliminaires du Gouvernement 

19. Le Gouvemement souleve, comme deja devant la Commission, trois 
exceptions d'irrecevabilite tirees du caractere abusif de la requete, de sa 
tardivete et du non-epuisement des voies de recours intemes. 

1. Caractere abusif de la requete 

20. Selon le Gouvemement, Jes requerants auraient introduit la requete 
abusivement, a des fins politiques, comme le demontreraient leurs 
declarations annon~ant leur intention de s'adresser a la Commission. II en 
veut pour preuve, entre autres, le proces-verbal resumant la seance du 
Conseil Grand et General des 26 et 27 juillet 1993, ainsi que certains articles 
parus dans la presse apres Jes faits et encore en octobre 1998. 

21. Avec la Commission, la Cour note que Jes pieces versees au 
dossier de l'affaire montrent qu'a la suite de la prestation du serment 
selon la formule traditionnelle, MM. Buscarini et Della Balda ont 
simplement annonce leur intention de porter la question litigieuse a 
!'attention de «la Cour de Strasbourg», ce qui ne saurait passer pour 
un abus du droit de recours individuel. Par consequent ii y a lieu de 
rejeter l' exception. 

2. Tardivete de la requete 

22. Le Gouvemement ctenonce l'envoi de la formule de requete a la 
Commission au-dela du delai de six mois a partir de la date de la decision 
inteme definitive prevu par l'ancien article 26 (devenu !'article 35 § 1) de la 
Convention. En outre, M. Buscarini n'ayant ni procuration ecrite de la part 
de M. Della Balda ni le titre d' avocat, ii ne pouvait valablement representer 
ce demier devant la Commission. La Commission a ecarte cette exception, 
estimant que Jes requerants avaient respecte le delai de six mois prevu par la 
Convention. 

23. La Cour rappelle que le delai de six mois est interrompu par la 
premiere lettre du requerant exposant sommairement l'objet de la requete, a 
mains que cette lettre ne soit suivie d'une longue periode avant que la 
requete soit completee. L'important, c'est que le requerant soit clairement 
identifiable a !'expiration de ce delai et qu'il ait expose au moins la 
substance de ses griefs. Par ailleurs, ni la Convention ni le reglement de la 
Cour, dans son article 36, n'exigent que le requerant soit represente a ce 
stade de la procedure. 
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En l'espece, le premier requerant a expose avec precision le grief faisant 
l'objet de la requete dans une communication datee du 17 novembre 1993 ; 
ce faisant, il a dit agir en son propre nom et en celui des deux autres 
requerants. Deux formules de requete, signees par le premier et le deuxieme 
requerant, sont parvenues a la Commission Jes 1 er et 18 juillet 1994 ; quant 
au troisieme requerant, il a formellement adhere a la requete le 24 aout 
1995. Ainsi la requete a ete regulierement introduite par Jes trois requerants 
dans le delai fixe a l' ancien article 26 ( devenu I' article 35 § 1) de la 
Convention et a ete dument completee par la suite. 

En consequence, ii y a lieu de rejeter egalement cette exception. 

3. Non-epuisement des voies de recours intemes 

24. Excipant de la nature d'acte politique de la decision du Conseil 
Grand et General d'imposer le serment sur les Evangiles, le Gouvernement 
soutient que Jes requerants auraient du saisir le juge civil pour se plaindre du 
dommage pretendument subi avant de s'adresser, dans l'hypothese d'une 
decision d'incompetence du juge national, a la Commission. Ce recours 
serait non seulement accessible mais aussi efficace, comme le prouveraient 
les decisions internes fournies a la Commission. 

25. Comme Jes requerants, le delegue de la Commission souligne qu'a 
supposer meme qu'un recours eut pu lui etre legalement adresse, le juge 
civil n' aurait eu d' autre choix que celui de « renvoyer I' affaire devant le 
Conseil Grand et General, Iequel aurait alors assume le role de juge de soi
meme ». 

26. La Cour rappelle que la regle de I' epuisement des voies de recours 
internes reprise a I' ancien article 26 ( devenu I' article 35 § I) de la 
Convention impose aux personnes desireuses d'intenter contre l'Etat une 
action devant un organe judiciaire ou arbitral international I' obligation 
d'utiliser auparavant les recours qu'offre le systeme juridique de leur pays. 
Les Etats n'ont done pas a repondre de leurs actes devant un organisme 
international avant d'avoir eu la possibilite de redresser la situation dans 
leur ordre juridique interne. Pour que !'on puisse considerer qu'il a respecte 
la regle, un requerant doit se prevaloir des recours normalement disponibles 
et suffisants pour lui permettre d' obtenir reparation des violations qu'il 
allegue (voir, notamment, Jes arrets Assenov et autres c. Bulgarie du 
28 octobre 1998, Recueil des arrets et decisions 1998-VIII, p. 3286, § 85, et 
Aksoy c. Turquie du 18 decembre 1996, Recueil 1996-VI, pp. 2275-2276, 
§§ 51-52). 

27. En l'espece, les decisions nationales invoquees par le Gouverne
ment pour etabJir que Je juge civil aurait ete competent portent Sur J' octroi 
de la nationalite de Saint-Marin et sur les permis de construire et ne sont 
done pas pertinentes. En effet, si dans la premiere hypothese le juge civil 
peut se prononcer sur I' existence des conditions necessaires pour 
l'obtention de la nationalite et, dans la seconde, ii peut accorder a la 
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demanderesse des dommages-interets, il ne peut en aucun cas se prononcer 
sur Jes decisions de caractere politique du Conseil Grand et General et Jes 
annuler. 

La Cour considere par consequent que le Gouvemement n'a pas 
demontre I' efficacite de la voie de recours en question. II s' ensuit que 
I' exception doit etre ecartee. 

28. Devant la Commission puis dans son memoire a la Cour, le 
Gouvernement avait egalement indique la possibilite pour Jes requerants de 
s'adresser au juge administratif ou de proceder par la voie du Syndicat de la 
Regence. La Commission a rejete ces moyens comme inefficaces au motif 
que la premiere voie est exclue par la Joi a I' egard des actes du Conseil 
Grand et General, et que la seconde ne vise pas non plus Jes decisions de ce 
Conseil. 

La Cour souscrit a cette conclusion. 

B. Sur l'observation de l'article 9 de la Convention 

29. Aux termes de !'article 9 de la Convention, 

« I. Toute personne adroit a la liberte de pensee, de conscience et de religion ; ce 
droit implique la liberte de changer de religion ou de conviction, ainsi que la liberte 
de manifester sa religion ou sa conviction individuellement ou collectivement, en 
public ou en prive, par le culte, l'enseignement, les pratiques et l'accomplissement 
des rites. 

2. La liberte de manifester sa religion ou ses convictions ne peut faire l'objet 
d'autres restrictions que celles qui, prevues par la loi, constituent des mesures 
necessaires, dans une societe democratique, a la securite publique, a la protection de 
l'ordre, de la sante ou de la morale publiques, ou a la protection des droits et libertes 
d'autrui. » 

30. Selon MM. Buscarini et Della Balda, !'obligation qui leur a ete 
imposee par le Conseil Grand et General le 26 juillet 1993 demontrerait que 
dans la Republique de Saint-Marin l'exercice d'un droit politique 
fondamental, tel le mandat parlementaire, etait subordonne, a I' epoque des 
faits, a la profession publique d'une religion determinee et cela en violation 
de !'article 9. 

31. La Commission souscrit a cette these, que le Gouvernement 
conteste. 

32. Le Gouvemement soutient que la formule du serment en question 
n'a pas une valeur religieuse; elle aurait plutot une connotation historique et 
sociale et se fonderait sur la tradition. La Republique de Saint-Marin a 
certes ete fondee par un homme de religion, mais elle est un Etat la"ic ou la 
liberte de religion est expressement consacree par la Joi (article 4 de la 
Declaration des Droits de 197 4 ). La formule litigieuse aurait desormais 
perdu son caractere religieux originaire, tout comme d' ailleurs certaines 
fetes religieuses qui font partie du calendrier civil. 
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L'acte incrimine ne s'analyserait done pas en une restriction a la liberte 
de religion des deux requerants. 

33. Requerants et Commission rejettent cette affirmation. 
34. La Cour rappelle d'abord que « telle que la protege !'article 9, la 

liberte de pensee, de conscience et de religion represente I'une des assises 
d'une « societe democratique » au sens de la Convention. Elle figure, dans 
sa dimension religieuse, parmi Jes elements Jes plus essentiels de I'identite 
des croyants et de leur conception de la vie, mais elle est aussi un bien 
precieux pour Jes athees, Jes agnostiques, Jes sceptiques ou Jes indifferents. 
II y va du pluralisme - cherement conquis au cours des siecles -
consubstantiel a pareille societe » (arret Kokkinakis c. Grece du 25 mai 
1993, serie A n° 260-A, p. 17, § 31). Cette liberte implique, notamment, 
celle d'adherer ou non a une religion et celle de la pratiquer ou de ne pas la 
pratiquer. 

En I'espece, !'obligation de preter serment sur Jes Evangiles imposee a 
MM. Buscarini et Della Balda constitue be! et bien une restriction au sens 
du second paragraphe de !'article 9, Jes deux requerants ayant dG faire 
allegeance a une religion donnee sous peine de decheance de Ieur mandat de 
parlementaires. Pareille ingerence enfreint I' article 9 sauf si elle est « prevue 
par la Joi », dirigee vers un ou des buts Iegitimes au regard du paragraphe 2 
et« necessaire, dans une societe democratique ». 

1. « Prevue par la loi » 

35. Comme la Commission !'a releve dans son rapport (paragraphe 38), 
« I'ingerence en cause etait prevue par !'article 55 de la Joi electorale n° 36 
de 1958, lequel renvoyait au decret du 27 juin 1909, prevoyant la formule 
du serment prete par Jes deputes de la Republique ( ... ). Cette mesure etait 
done« prevue par la Joi » aux termes du deuxieme paragraphe de !'article 9 
de la Convention. » Ce point n'a pas ete conteste. 

2. But legitime et necessite « dans une societe democratique » 

36. Le Gouvemement souligne !'importance, dans toute democratie, du 
serment des elus du peuple, garantie, selon Jui, de fidelite aux valeurs 
republicaines. Compte tenu de la particularite de Saint-Marin, Iiee a son 
histoire, ses traditions et son tissu social, le maintien de I'ordre public 
passerait par la reaffirmation, par cet acte, des valeurs traditionnelles. 

L'histoire et Jes traditions nationales de Saint-Marin ont des liens avec 
la religion chretienne, la Republique ayant ete fondee par un saint. 
Aujourd'hui, toutefois, la valeur religieuse du serment serait remplacee par 
la « necessite de proteger l'ordre public, a savoir la cohesion sociale et la 
confiance des citoyens dans Ieurs institutions traditionnelles ». 

La Cour serait done ma! venue de critiquer la marge d'appreciation dont 
Saint-Marin doitjouir en !'occurrence. 
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Au demeurant, Jes requerants auraient perdu tout interet a poursuivre la 
procedure a Strasbourg a la suite de !' entree en vigueur de la loi n° 115 du 
29 octobre 1993 («la loi n° 115/1993 ») qui renonce a exiger des elus au 
Conseil Grand et General qu'ils pretent serment sur Jes Evangiles. 

37. Selon MM. Buscarini et Della Balda, la decision leur imposant le 
serment en question avait le caractere « d'acte premedite et coercitif » a 
!' encontre de leur liberte de conscience et de religion. n visait a humilier des 
personnes qui, aussitot apres leur election, avaient demande que la formule du 
serment soit mise en conformite avec, notamment, I' article 9 de la Convention. 

38. La Cour ne juge pas necessaire en !'occurrence de trancher la question 
de savoir si Jes buts indiques par le Gouvemement etaient legitimes au sens 
du second paragraphe de !'article 9, car de toute maniere la restriction en 
cause se revele incompatible avec cette disposition a d'autres egards. 

39. La Cour note ensuite qu'au cours de !'audience du 10 decembre 1998, 
le Gouvemement s'est efforce de demontrer que la Republique de Saint
Marin garantit la liberte de religion, en citant les Statuts fondateurs de 1600, 
la Declaration des Droits de 1974, la ratification de la Convention europeenne 
en 1989, ainsi que toute une serie de dispositions en matiere de droit penal, de 
famille, du travail, de !'education, qui interdisent toute discrimination fondee 
sur la religion. Or personne ne doute que le droit national garantit en general 
la liberte de conscience et de religion. En !'occurrence, le fait d'avoir impose 
aux requerants le serment sur Jes Evangiles equivaut toutefois a !'obligation 
pour deux elus du peuple de faire allegeance a une religion donnee, ce qui 
n'est pas compatible avec !'article 9 de la Convention. 

Comme la Commission I' a affirme a juste titre dans son rapport, ii serait 
contradictoire de soumettre !' exercice d'un mandat qui vise a representer au 
sein du Parlement differentes visions de la societe a la condition d'adherer 
au prealable a une vision determinee du monde. 

40. La restriction incriminee ne saurait des !ors passer pour « necessaire 
dans une societe democratique ». Quant a !'argument du Gouvernement 
selon lequel la requete serait devenue sans objet en raison de I' adoption de 
la Joi n° 115/1993, la Cour constate que la prestation du serment litigieux 
etait anterieure a cette Joi. 

41. Au vu de ce qui precede, ii y a eu violation de !'article 9 de la 
Convention. 

II. SUR L' APPLICATION DEL' ARTICLE 41 DE LA CONVENTION 

42. Aux termes de !'article 41 de la Convention, 

«Si la Cour declare qu'il y a eu violation de la Convention ou de ses Protocoles, 
et si le droit interne de la Haute Partie contractante ne permet d'effacer 
qu'imparfaitement les consequences de cette violation, la Cour accorde a la partie 
lesee, s'il y a lieu, une satisfaction equitable. » 
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A. Prejudice 

43. MM. Buscarini et Della Balda ne reclament qu'une lire italienne 
pour le prejudice qu'ils auraient subi du fait de l'obligation de preter 
serment sur Jes Evangiles. 

44. Le Gouvemement n'a pas pris position sur ce point. 
45. Bien que Jes interesses ne l'aient pas expressement precise, leur 

pretention vise, de toute evidence, le prejudice moral. A vec le delegue de la 
Commission, la Cour estime que, dans Jes circonstances de la cause, le 
constat de violation de I' article 9 de la Convention constitue une satisfaction 
equitable suffisante aux termes de I' article 41. 

B. Frais et depens 

46. Les interesses sollicitent egalement le remboursement de leurs frais 
et depens mais n'avancent aucun montant. 

47. Le Gouvemement ne se prononce pas, tandis que le delegue de la 
Commission s 'en remet a la Cour. 

48. Selon l'article 60 § 2 du reglement, toute pretention presentee au 
titre de !'article 41 de la Convention doit etre chiffree, ventilee par rubrique 
et accompagnee des justificatifs necessaires, « faute de quoi la chambre peut 
rejeter la demande, en tout ou en partie ». Les requerants ayant omis de 
chiffrer leur demande, la Cour decide de l'ecarter. 

PAR CES MOTIFS, LACOUR, A L'UNANIMITE, 

1. Rejette Jes exceptions preliminaires du Gouvemement ; 

2. Dit qu'il y a eu violation de I 'article 9 de la Convention ; 

3. Dit que le present arret constitue en lui-meme une satisfaction equitable 
suffisante quant au prejudice moral allegue ; 

4. Rejette la demande de satisfaction equitable pour le surplus. 

Fait en fran~ais et en anglais, puis prononce en audience publique au 
Palais des Droits de l'homme, a Strasbourg, le 18 fevrier 1999. 

Maud DEBOER-BUQUICCHIO 
Greffiere adjointe 

Luzius WILDHABER 
President 
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ANNEXE 

A VIS DE LA COMMISSION EUROPEENNE 
DES DROITS DE L'HOMME 1 

(formule dans le rapport de la Commission2 du 2 decembre 1997) 

[La Commission siegeait dans la composition suivante : 

M. S. TRECHSEL, president, 
Mme<. G.H. THUNE, 

1. LIDDY, 

MM. E. BUSUTIIL, 

GAUKUR JORUNDSSON, 

A.$. GbzOBOYOK, 

A. WEITZEL, 

1.-C. SOYER, 

H. DANEUUS, 

F. MARTiNEZ, 

C.L. ROZAKIS, 

L. LOUCAIDES, 

1.-C. GEUS, 

M.P. PELLONPAA, 

M.A. NOWICKI, 

I. CABRAL BARRETO, 

B. CONFORTI, 

N. BRATZA, 

I. BEKES, 

1. MUCHA, 

D. SVABY, 

G. RESS, 

A. PERENIC, 

C. BiRSAN, 

P. LORENZEN, 

K.HERNDL, 

E. BIEUUNAS, 

E.A. ALKEMA. 

M. VILA AMIGO, 
Mme M.HION. 

MM. R. NICOLINI, 

A. ARABADJ!EV, 

et M. M. DE SALVIA, secrtitaire.] 

l. Texte frarn;ais original. 
2. L' a vis se refere a des paragraphes anterieurs du rapport de la Commission, dont le texte 
integral peut etre obtenu au greffe de la Cour. 
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A. Grief declare recevable 

25. La Commission a declare recevable le grief des requerants selon 
Iequel le fait d'avoir ete obliges par le Conseil Grand et General a preter 
serment sur Jes Evangiles constitue une atteinte a Ieur liberte de religion et 
de conscience. 

B. Point en litige 

26. La Commission est appelee a rechercher s'il y a eu en I'espece une 
violation de I' article 9 de la Convention. 

C. Sur la violation de I'article 9 de la Convention 

27. Les requerants, invoquant !'article 9 de la Convention, affirment que 
le fait d'avoir ete obliges par le Conseil Grand et General a preter serment 
sur Jes Evangiles constitue une atteinte a leur liberte de religion et de 
conscience. 

28. L'article 9 de la Convention dispose ce qui suit: 

« I. Toute personne a droit a la liberte de pensee, de conscience et de religion ; ce 
droit implique la liberte de changer de religion ou de conviction, ainsi que la liberte de 
manifester sa religion ou sa conviction individuellement ou collectivement. en public 
ou en prive. par le culte. l"enseignement. Jes pratiques et l'accomplissement des rites. 

2. La liberte de manifester sa religion ou ses convictions ne peut faire !"objet 
d'autres restrictions que celles qui. prevues par la loi, constituent des mesures 
necessaires. dans une societe democratique, a la securite publique, a la protection de 
l'ordre, de la sante ou de la morale publiques, ou a la protection des droits et libertes 
d'autrui. » 

29. Les requerants soulignent d'abord que l'obligation qui leur a ete 
imposee par le Conseil Grand et General comporte que dans la Republique 
de Saint-Marin, seules Jes personnes professant publiquement la religion 
catholique peuvent etre admises a exercer le mandat parlementaire, 
subordonnant ainsi l'exercice d'un droit politique fondamental a la 
profession d'une religion determinee. 

30. Ils observent ensuite que I'adoption de la Joi n° 115 de 1993 n'a pas 
veritablement resolu le probleme, car elle ne conceme que Jes membres du 
Conseil Grand et General. De toute maniere, ils n' ont pas obtenu de 
reparation pour le prejudice qu'eux-memes ont subi. Par ailleurs, le 
Gouvemement aurait pu aisement modifier le decret de 1909 en adoptant un 
decret-loi entre la declaration du premier requerant du 18 juin 1993 et la 
deliberation du 26 juillet 1993. 

31. Le Gouvemement considere que la formule du serment en question 
n'a pas une valeur religieuse stricte, s'agissant plut6t d'un element de nature 
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historique, sociale et traditionnelle, la Republique de Saint-Marin ayant ete 
fondee par un homme de religion. D'ailleurs, la Republique de Saint-Marin 
est un Etat laic et la liberte de religion est expressement consacree a 
!'article 4 de la Charte des Droits de 1974. La formule de serment des 
membres du Conseil Grand et General, tout comme celle de certains 
fonctionnaires publics, a perdu le caractere religieux originaire et n'a qu'une 
valeur historique, ce qui d'ailleurs est le cas egalement pour certaines rntes 
religieuses qui font partie du calendrier civil. Le Gouvemement rappelle 
egalement que, par le passe, les requerants avaient a plusieurs reprises prete 
serment selon la formule maintenant contestee. 

32. Le Gouvemement soutient ensuite qu'a supposer meme que le 
serment conteste puisse etre considere comme constituant une restriction a 
la liberte de religion, celle-ci se justifierait pleinement comme etant 
necessaire pour la defense de I' ordre public, car le respect des traditions a 
toujours ete un element de cohesion sociale et une garantie pour 
l'independance de Saint-Marin. La Commission ne saurait reduire la large 
marge d'appreciation dont l'Etat doit pouvoir jouir en la matiere. 

33. Entin, le Gouvernement conclut que, de toute maniere, les requerants 
ont perdu tout interet dans la poursuite de leur requete, etant donne que la 
loi n° 115 de 1993 a rendu explicite la la!cite du serment controverse qui 
existait deja de facto, en prenant dument en compte la sensibilite la'ique de 
la conscience de la culture moderne de l'individu. Cette loi, souligne le 
Gouvernement, ne decoule done pas d'une necessite de mettre le decret de 
1909 en conformite avec les principes fondamentaux de la Republique de 
Saint-Marin. 

34. La Commission rappelle en premier lieu que I' article 9 de la 
Convention « protege avant tout le domaine des convictions personnelles et 
des croyances religieuses » (voir notamment requetes n°s 14331/88 et 
14332/88, decision du 8 septembre 1989, Decisions et rapports (DR) 62, 
pp. 309, 313). En particulier, la liberte de religion «figure ( ... ) parmi Jes 
elements les plus essentiels de l'identite des croyants et de leur conception 
de la vie, mais elle est aussi un bien precieux pour les athees, les 
agnostiques, les sceptiques ou les indifferents » (Cour eur. DH, arret 
Kokkinakis c. Grece du 25 mai 1993, serie A n° 260-A, p. 17, § 31). II 
s'ensuit qu'en principe, cette liberte entralne non seulement le droit de 
professer une religion, mais aussi celui de ne pas professer ou de ne pas 
s'associer a une religion, ainsi que celui de choisir une religion en dehors de 
toute imposition (voir par exemple, mutatis mutandis, requete n° 10491/83, 
decision du 3 decembre 1986, DR 51, pp. 41, 57). 

35. Or « si la liberte religieuse releve d' abord du for interieur, elle 
« implique » de surcrolt, notamment, celle de « manifester sa religion » 
(arret Kokkinakis precite, ibidem). A la lumiere des autres principes ci
dessus mentionnes, ce droit de « manifestation» s' etend aussi a la liberte de 
ne pas manifester une religion et de ne pas y adherer. En effet, !'article 9 de 
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la Convention protege toute personne egalement contre l'obligation qui 
pourrait etre imposee de participer directement a des activites religieuses 
contre son gre, sans etre membre de la communaute religieuse qui dirige ces 
activites (Cour eur. DH, arret Darby c. Suede du 23 octobre 1990, serie A 
n° 187, a vis de la Commission, p. 19, § 51 ). 

36. Dans le cas d'espece, Jes requerants n'entendaient pas s'associer a la 
manifestation d'une religion determinee, mais au contraire, ils invoquaient 
le droit de ne pas deferer a la religion d'Etat de Saint-Marin, lors de leur 
prise de fonctions. L'imposition faite aux requerants constitue done, de 
l'avis de la Commission, une restriction limitant leur liberte de ne pas 
adherer a une religion determinee. La mesure precitee doit en consequence 
s'analyser en une ingerence, devant se justifier au sens du deuxieme 
paragraphe de I' article 9 de la Convention. 

37. Pareille ingerence doit etre « prevue par la Joi », viser un OU des buts 
legitimes au regard du paragraphe 2 de I' article 9 et passer pour une mesure 
« necessaire dans une societe democratique ». 

38. La Commission releve que l'ingerence en cause etait prevue par 
]'article 55 de la Joi electorale n° 36 de 1958, Iequel renvoyait au decret du 
27 juin 1909, prevoyant la formule du serment prete par Jes deputes de la 
Republique (paragraphes 17 et 18 du rapport). Cette mesure etait done 
« prevue par la Joi » aux termes du deuxieme paragraphe de I' article 9 de la 
Convention. 

39. Selon le Gouvernement, l'ingerence poursuivait le but d'assurer le 
respect des traditions, ce qui constitue un element de cohesion sociale et une 
garantie pour l'independance de Saint-Marin. Ce but cadre, selon le 
Gouvernement, avec le but plus general de la defense de l'ordre public. Or 
la Commission ne juge pas necessaire de trancher la question de savoir si 
pareils buts constituent des buts legitimes au sens du deuxieme paragraphe 
de !'article 9 de la Convention puisque la mesure en cause est de toute fa<;on 
contraire a cette demiere disposition de la Convention a d'autres egards. 

40. En effet, a supposer meme que les buts indiques par le gouvemement 
defendeur puissent etre consideres comme legitimes au sens de la 
disposition precitee, encore faut-il que l'ingerence puisse etre consideree 
comme etant « necessaire dans une societe democratique ». 

41. A ce propos, la Commission a deja decide que « l'article 9 de la 
Convention ne garantit pas toujours le droit de se comporter dans le 
domaine public d'une maniere dictee » par sa propre conviction. 
Notamment, le terme « pratiques »,au sens de I' article 9 § 1, ne designe pas 
n'importe quel acte motive ou inspire par une religion ou une conviction 
(voir notamment requetes n° 16278/90, decision du 3 mai 1993, DR 74, 
pp. 93, 100, et n° 7050175, rapport de la Commission du 12 octobre 1978, 
DR 19, p. 49, § 71 ). Cependant, ii est vrai que dans le passe la Commission 
a juge compatibles avec la liberte de religion certaines obligations decoulant 
de la soumission a certaines regles de conduite etablies afin d' assurer le 
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respect des droits et libertes d'autrui (obligation imposee a un enseignant de 
respecter les heures de travail qui correspondaient, selon lui, a ses heures de 
priere - voir requete n° 8160/78, decision du 12 mars 1981, DR 22, p. 27; 
obligation faite a un motocycliste de porter un casque qui etait, selon lui, en 
conflit avec ses devoirs religieux - voir requete n° 7992/77, decision du 
12 juillet 1978, DR 14, p. 234 ; ou encore celle de se conformer au 
reglement vestimentaire en vigueur dans une universite la"ique - voir requete 
n° 16278/90 precitee, pp. 101 et suivantes). 11 y a lieu toutefois de faire une 
distinction entre ces hypotheses, OU I' on etait confronte a la manifestation 
spontanee d'une croyance religieuse, et celle de I' espece, s'agissant de 
!'imposition d'un acte public pouvant etre interprete comme acceptation 
d'une religion determinee. 

42. La Commission estime que le fait d'imposer a un elu du peuple un 
serment public visant a obtenir de sa part un engagement de loyaute envers 
l'Etat, n'est pas en tant que tel incompatible avec la Convention. II s'agit 
d'ailleurs d'une pratique courante dans nombre d'Etats, !ors de la prise de 
fonctions de fonctionnaires ou d' autres personnes prenant en charge des 
fonctions d'interet collectif. 11 en va de meme dans le cas d'obligations de 
nature par exemple scolaire, comportant I' adhesion a un ideal lie aux 
interets, neutres, portant sur la securite d'une collectivite (voir, mutatis 
mutandis, Cour eur. DH, arret Valsamis c. Grece du 18 decembre 1996, 
Recueil des arrets et decisions 1996-VI, pp. 2324-2326, §§ 31 et 37). 

43. La question est cependant differente lorsque le serment se fonde sur 
une adhesion a des valeurs de nature religieuse etroitement liees a une 
certaine vision du monde. S'agissant d'elus du peuple, pareille imposition 
parait difficilement conciliable avec Jes valeurs de tolerance et de respect 
d'autrui. En effet, la Commission considere que dans une societe la"ique 
democratique et pluraliste, la liberte de conscience et de religion constitue 
un element essentiel du mandat parlementaire. On ne saurait done priver un 
membre du Parlement du droit d'indiquer librement sa position par rapport 
aux differents aspects de la vie de la societe, y compris Jes aspects religieux. 
Le fait d'imposer a un elude faire allegeance publiquement, !ors du serment 
a !'occasion de sa prise de fonctions, a certaines valeurs religieuses n'est pas 
compatible avec ces exigences. Au demeurant, une assemblee parlementaire 
est par definition le lieu d'expression du pluralisme, « cherement conquis au 
cours des siecles » et « consubstantiel » a une societe democratique (arret 
Kokkinakis precite, p. 17, § 31 ). II serait done contradictoire de soumettre 
l'exercice d'un mandat qui vise a representer au sein du Parlement 
differentes visions de la societe, a la condition d'adherer au prealable a une 
vision determinee du monde. 

44. En conclusion, la Commission considere que le fait d'imposer aux 
requerants un serment dans les conditions de l'espece, sous peine de 
decheance de leur mandat parlementaire, est contraire aux principes 
fondamentaux d'une societe modeme, la"ique et pluraliste. L'ingerence 
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incriminee ne se justifiait aucunement comme etant « necessaire dans une 
societe democratique » au sens du deuxieme paragraphe de I' article 9 de la 
Convention. Par ailleurs, le fait que dans le passe Jes requerants aient deja 
prete, en leur qualite d'elus du peuple, le serment incrimine sans 
contestations, n'a aucune incidence dans le cas d'espece. 

Conclusion 

45. La Commission conclut a l'unanimite qu ' il y a eu, en I'espece, 
violation de !'article 9 de la Convention. 

M. DE SALVIA 

Secretaire de la Commission 
S . TRECHSEL 

President de la Commission 


