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S U M M A R Y 1 

Judge publicly expressing unfavourable view of applicant's case that he has 
to decide 

Placement of child in children's home and restrictions on father's access 

Article 6 § 1 

Impartial tribunal - Judicial authorities' duty of discretion - Reply to provocation - Judge 
publicly expressing unfavourable view of applicant's case that he has to decide - Objective 
justification for fears as to a judge's impartiality 
Article 8 

Family life — Placement of a child in a children's home and restrictions on father's access — 
Interference — In accordance with the law — Protection oj the rights of others — Measures to 
remove a child - Child's interests - Fair balance between the interests of the child and those of 
her father - Margin of appreciation - Arrangements for producing an expert psychological 
opinion - Parent's role in the decision-making process - Fairness in the decision-making process 

* 
* * 

The applicant and his girlfriend had a child. After they had separated, and not­
withstanding a court decision awarding custody of the child to the mother, the 
latter gave custody of the child to the applicant. The applicant then applied to the 
Youth Court for custody of his daughter to be officially awarded to him. The Youth 
Court decided to order an investigation, provisionally placed the child in a chil­
dren's home and awarded the parents limited access (weekly for the mother and 
monthly for the father). The court also appointed two experts to establish the state 
of relations between, firstly, the parents themselves and, secondly, the parents and 
their daughter, with a view to determining which parent should be awarded 
custody of the child. The Court of Appeal dismissed an appeal by the applicant 
against the Youth Court's decision and indicated that two privately commissioned 
experts should be allowed to observe the court-appointed experts' work. The court-
appointed experts' report concluded that neither parent seemed fit to give the 
child adequate emotional support or to have a balanced relationship with her. The 
privately commissioned experts ' report criticised those conclusions. The applicant 
complained to the court of shortcomings in the procedure for producing the expert 
report and of the fact that the privately commissioned experts had not been 
involved in certain parts of that procedure. In November 1994 the Youth Court 
confirmed the decision to place the child in a children's home, ordered that meet­
ings should be arranged between the child and her mother with a view to returning 

1. This summary by the Registry does not bind the Court. 
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custody to the- mother and maintained the once-monthly limit on the lather's 
access. The applicant lodged two appeals: one against the Youth Court's decision, 
in which he relied on shortcomings in the procedure for producing the expert 
report, and one against a refusal to award custody to the mother or to review the 
ruling on access. Both of those appeals were dismissed by the Court of Appeal, the 
former for being out of time and the latter on the ground that it was premature, as 
the child's placement in a children's home was temporary. The applicant again 
applied to the Court of Appeal, requesting that his daughter be removed from the 
home as a mat ter of urgency and entrusted either to his care or to her paternal 
grandmother 's . The Court of Appeal dismissed the application, noting that since 
the child had been placed in the home, her condition had improved, she had 
refused to spend a holiday with her father and had, on the contrary, expressed a 
desire to go back to her mother. The Youth Court returned custody to the mother 
and allowed the applicant monthly access on strict conditions. Access for the father 
was subsequently increased. The applicant nevertheless appealed, seeking 
increased contact with his daughter, but his appeal was dismissed by the Court of 
Appeal, which noted that the child's mental condition had deteriorated. Criminal 
complaints lodged by the applicant against the court-appointed experts yielded no 
result. During the proceedings the applicant asked for the presiding judge of the 
Youth Court to be replaced, alleging that he was biased since he had had a heated 
exchange of views with him in the press on the courts ' welfare role. His challenge 
was dismissed as being out of lime. The investigation of a complaint lodged by the 
applicant following the presiding judge's statements in the press concluded that 
the judge had not disclosed any confidential information and that there had 
therefore been no injury to the applicant's reputation or honour. An application to 
the National Council of the Judiciary was likewise unsuccessful. 

Held 
(1) Article 8: The measures taken to remove the child from the applicant had 
amounted to an interference with his right to respect for his family life. They were, 
however, in accordance with the law and pursued the aim of protecting the rights 
of others. Furthermore, the national courts had not exceeded their margin of 
appreciation in striking a fair balance - which they were best placed to do -
between the interests of the child in living in a peaceful environment and those of 
the applicant. Nor had the arrangements for preparing the expert report dis­
regarded the applicant's interests that were safeguarded by Article 8. The appli­
cant had played a sufficiently active part in the decision-making process, which, 
taken as a whole, did not appear unfair. In particular, a privately commissioned 
expert had been able to discuss the findings of the court-appointed experts ' report 
with the experts who had prepared it, whose competence as psychologists was not 
in doubt. Moreover, the court's experts had legitimately had some discretion as to 
the manner in which their report would be prepared, and while the privately com­
missioned experts could have been more fully involved, it was to be noted that the 
courts had taken into account other evidence in the case file in addition to the 
expert report in question. Lastly, the statements made to the press by the Pre­
sident of the Youth Court had likewise not caused injury to the applicant's right to 
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respect for his private and family life, the applicant having himself disclosed his 
identity in the first place. 
Conclusion: no violation (unanimously). 
(2) Article 6 § 1: The demands of impartiality required judicial authorities to 
exercise maximum discretion with regard to the cases with which they dealt and 
that discretion should dissuade them from making use of the press, even when 
provoked. The fact that the. President of the court publicly used expressions with 
overtones unfavourable to the applicant before presiding over the court that had to 
decide his case had been such as to objectivelyjustify the applicant's fears as to his 
impartiality. 
Conclusion: violation (unanimously). 
Article 41: In the absence of any evidence on which to find that the applicant had 
sustained pecuniary damage, the relevant claim was dismissed. The finding of a 
violation of Article 6 § 1 constituted sufficient compensation for non-pecuniary 
damage, in particular on account of the applicant's significant contribution to the 
controversy concerning him. The Court awarded a specified sum for costs and 
expenses. 

Case-law cited by the Court 

W. v. the United Kingdom, judgment of 8 July 1987, Series A no. 121-A 
McMichael v. the United Kingdom, judgment of 24 February 1995, Series A 
no. 307-B 
Ferrantelli and Santangelo v. Italy, judgment of 7 August 1996, Reports ojJudgments 
and Decisions 1996-III 
Bronda v. Italy, judgment of 9June 1998, Reports 1998-IV 
Soderback v. Sweden, judgment of 28 October \99c\, Reports 1998-VII 
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In t h e c a s e o f B u s c e m i v. Italy, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r M. F I S C H B A C H , President, 
M r B . C O N F O R T I , 

M r G. B O N E L L O , 

M r P. L O R F . N Z E N , 

M r s M. T S A T S A - N I K O L O V S K A , 

M r A . B . B A K A , 

M r E. L E V T T S . J W ^ M , 

a n d M r E. F R I B I . R G H , Section Registrar, 
H a v i n g de l i be r a t ed in p r iva te on 7 S e p t e m b e r 1999, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an app l ica t ion (no. 29569/95) aga ins t t h e 
I ta l ian Republ ic lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n Righ t s 
(" the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of t he Conven t i on for t he 
P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s ("the Conven­
t ion") by an I t a l i an na t iona l , M r Vincenzo E t t o r e Buscemi (" the appl i­
c a n t " ) , on 23 J u n e 1995. T h e app l ican t p r e s e n t e d his own case . T h e I ta l ian 
G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by the i r Agen t , 
M r U . L e a n z a . 

2. O n 4 D e c e m b e r 1998 the C o m m i s s i o n dec ided to b r ing t he case 
before the C o u r t ( former Art icle 48 (a) of the C o n v e n t i o n ) . 

3. T h e appl ica t ion conce rned the cus tody award m a d e in respec t of t he 
app l i can t ' s d a u g h t e r a n d t h e r e l a t ed p roceed ings , t h e a l leged bias on t h e 
p a r t of the P re s iden t of the T u r i n Y o u t h C o u r t a n d the a l leged injury to 
the app l i can t ' s r e p u t a t i o n and family life as a resu l t of s t a t e m e n t s m a d e to 
the press by tha t j u d g e . T h e appl icant rel ied on Ar t ic les 8 a n d 6 § 1 of t h e 
Conven t ion . 

4. In acco rdance wi th Rule 52 § 1 of the Rules of C o u r t , t he P re s iden t 
of t he C o u r t , M r L. W i l d h a b e r , ass igned the case to the Second Sect ion. 
T h e C h a m b e r cons t i t u t ed wi th in t h a t Sec t ion inc luded ex officio 
M r B. Confor t i , t he j u d g e e lec ted in respec t of I ta ly (Article 27 § 2 of t h e 
Conven t i on and Rule 26 § 1 (a ) ) , and M r C.L. Rozakis , P res iden t of 
t he Sect ion (Rule 26 § 1 (a) ) . T h e o t h e r m e m b e r s a p p o i n t e d by the l a t t e r 
to c o m p l e t e t h e C h a m b e r w e r e M r M. F ischbach , M r P. L o r e n z e n , 
M r s M . T s a t s a - N i k o l o v s k a , M r A . B . B a k a a n d M r E . L e v i t s ( R u l e 2 6 § 1 (b) ) . 

5. S u b s e q u e n t l y M r Rozakis , who had t a k e n p a r t in t he C o m m i s s i o n ' s 
e x a m i n a t i o n of t h e case , w i t h d r e w from t h e case (Rule 28) . Accordingly, 
M r Fischbach rep laced M r Rozakis as P r e s i d e n t of t he C h a m b e r (Rule 12) 
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and M r G. Bonello was appo in t ed to replace him as a m e m b e r of t he 
C h a m b e r . 

6. O n 30 M a r c h 1999, af ter consu l t ing the Agen t of t he G o v e r n m e n t 
and the app l i can t , t he C o u r t dec ided t h a t t h e r e was no need to hold a 
hea r ing . 

7. T h e G o v e r n m e n t s u b m i t t e d the i r m e m o r i a l on 12 May 1999 and the 
appl ican t s u b m i t t e d b i s o n 18 June 1999. 

T H E F A C T S 

A. T h e c u s t o d y p r o c e e d i n g s in r e s p e c t o f the a p p l i c a n t ' s d a u g h t e r 

8. M r Buscemi , who is an I t a l i an na t iona l , was born in 1949 a n d lives in 
C u n e o , w h e r e he p rac t i ses as a doctor . 

9. T h e app l ican t a n d his gir lfr iend, C.F. , h a d a d a u g h t e r in 1985. 
Re la t ions be tween the m o t h e r and fa ther had rapidly d e t e r i o r a t e d af ter 
the i r d a u g h t e r was born a n d the re levant You th C o u r t had a l r eady had to 
i n t e r v e n e in t he pas t . 

10. Cus tody of t he app l i can t ' s d a u g h t e r was init ially awarded to the 
m o t h e r , from w h o m the app l ican t had s e p a r a t e d in t he m e a n t i m e . 

11. O n 21 J a n u a r y 1994 the app l ican t appl ied to t he T u r i n Y o u t h 
C o u r t for cus tody of his d a u g h t e r to be formally a w a r d e d to h im, since his 
ex-gir lfr iend had a l r eady given h im custody de facto. She had s igned a 
s t a t e m e n t on 3 0 J u l y 1993 acknowledg ing the app l i can t ' s r ight to cus tody 
of t he child. 

12. T h e T u r i n Y o u t h C o u r t , p res ided over b y j u d g e A.M.B. , o r d e r e d a n 
inves t iga t ion and on 5 May 1994 dec ided to place t he child in a ch i ld ren ' s 
h o m e . T h e cour t appl ied , inter alia, Ar t ic le 333 of t he Civil C o d e . At t he 
s a m e t i m e it l imi ted t h e m o t h e r ' s access t o once a week a n d the f a the r ' s t o 
once a m o n t h . 

13. O n the m o r n i n g of 3 J u n e 1994 social worke r s collected t he child 
from school, having in fo rmed her t e a c h e r s , a n d took h e r to a h o m e . 

14. I m m e d i a t e l y a f t e rwards the appl ican t asked for his d a u g h t e r to be 
e x a m i n e d by a neuropsych ia t r i s t , but his r eques t was refused for r easons 
which a re u n k n o w n . Accord ing to t h e app l i can t , his d a u g h t e r had been ill-
t r e a t e d in t he ch i ld ren ' s h o m e . 

15. O n 14 J u n e 1994 the Y o u t h C o u r t a p p o i n t e d of i ts own mo t ion 
two e x p e r t s , one , E.T. , a psychologist and the o the r , S.L., a child n e u r o ­
psychia t r i s t , whose n a m e s had a l ready a p p e a r e d in t he decision of 5 May 
1994. It a p p e a r s from a cer t i f ica te i ssued by t h e C u n e o C h a m b e r of 
C o m m e r c e tha t E T . had also been a s t r ee t t r a d e r in second-hand c lo thes 
and o t h e r i t e m s since 10 J a n u a r y 1994. Both e x p e r t s were i n s t ruc t ed to 
es tab l i sh the s t a t e of re la t ions be tween , firstly, t he p a r e n t s t hemse lves 
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and , secondly, t he p a r e n t s and the i r d a u g h t e r , wi th a view to d e t e r m i n ­
ing, a m o n g o t h e r th ings , which p a r e n t should be a w a r d e d cus tody of t he 
child. T o t h a t end the cour t gave the expe r t s the following d i rec t ions , 
inter alia: 

"The experts are instructed to ascertain, once they have carried out all necessary-
investigations, examined the documents in the proceedings, met the parents, the 
maternal grandmother and the child the parents ' personality type and the relation­
ship between them, including how the situation is likely to develop in the future; ..." 

16. T h e two e x p e r t s a g r e e d to each m e e t only one of t he p a r e n t s . 
17. T h e appl ican t first a p p e a l e d aga ins t the decis ion of 5 M a y 1994- on 

11 J u n e 1994, bu t his a p p e a l was d i smissed by t h e T u r i n C o u r t of Appea l 
(Youth Division) on 28 J u l y 1994. T h e C o u r t of A p p e a l uphe ld t he Y o u t h 
C o u r t ' s decision on the g r o u n d t h a t t he child n e e d e d to be p laced in a 
c a l m e r e n v i r o n m e n t so t h a t the psychological difficulties she was exper i ­
enc ing as a resul t of the conflict be tween her p a r e n t s could be s tud ied . T h e 
C o u r t of Appea l also s t a t e d t h a t two pr ivate ly a p p o i n t e d e x p e r t s should be 
al lowed to observe the c o u r t - a p p o i n t e d e x p e r t s ' work. 

18. T h e e x p e r t s commiss ioned by t h e app l i can t w e r e neve r consu l t ed 
in the p roceed ings conduc ted by the cour t ' s e x p e r t s and were u n a b l e to be 
p r e s e n t at the in te rv iew wi th t he child. O n e of t h e m did, however , t ake 
pa r t in a m e e t i n g wi th the cour t ' s e x p e r t s to assess t he m a t e r i a l they had 
g a t h e r e d d u r i n g the i r a s s i g n m e n t . 

19. T h e cou r t - appo in t ed e x p e r t s ' r epo r t was filed on 3 O c t o b e r 1994. It 
concluded, a m o n g o t h e r th ings , t h a t n e i t h e r p a r e n t s e e m e d fit to give t h e 
child a d e q u a t e e m o t i o n a l suppo r t o r t o have a b a l a n c e d r e l a t i o n s h i p wi th 
her . T h e e x p e r t s also h igh l igh ted t he fact t h a t it had been impossible to 
assess t he app l i can t ' s pe rsona l i ty fully since he had failed to t ake par t in 
all the d iagnos t ic psychological t es t s . 

20. O n 10 O c t o b e r 1994 one of t he pr ivate ly commiss ioned expe r t s 
filed his r epo r t wi th t he Y o u t h C o u r t regis t ry . T h e r epo r t cr i t ic ised t h e 
conclusions of t he cou r t - appo in t ed e x p e r t s ' r epor t , pa r t i cu la r ly the f inding 
t h a t t h e app l i can t c a r ed l i t t le for t h e welfare of his d a u g h t e r or h e r 
m o t h e r . A second pr ivate ly commiss ioned expe r t r epo r t exp res sed t h e 
s a m e view. 

2 1 . O n 15 O c t o b e r 1994 the app l ican t wro te to t he cour t compla in ing 
t h a t one of its e x p e r t s h a d never m e t h im but had none the l e s s s igned the 
r epo r t c o n t a i n i n g a s s e s s m e n t s r e l a t i ng d i rec t ly to his persona l i ty , and tha t 
t he pr ivate ly commiss ioned e x p e r t s had not b e e n invited to a t t e n d the 
in t e rv iew wi th t h e child by t h e c o u r t - a p p o i n t e d e x p e r t s . H e s u b m i t t e d tha t 
t he bes t solut ion would be for cus tody of the child to be a w a r d e d to h im. 

22. O n 3 N o v e m b e r 1994 the Y o u t h C o u r t , p res ided over by C.L., con­
firmed the decis ion to place t he child in a ch i ld ren ' s h o m e a n d o r d e r e d t h e 
social services to a r r a n g e a ser ies of m e e t i n g s b e t w e e n the child a n d he r 
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m o t h e r wi th a view to r e t u r n i n g cus tody to the m o t h e r . T h e app l i can t , on 
the o t h e r h a n d , was au tho r i s ed to visit his d a u g h t e r only once a m o n t h for 
two hours a n d only inside the h o m e . 

23. O n 2 D e c e m b e r 1994 the app l i can t ' s d a u g h t e r was injured in a 
road acc iden t . T h e app l ican t was informed of th is on 7 D e c e m b e r 1994 and 
went to visit his d a u g h t e r t he next day. No t ing tha t she had some fairly 
se r ious injuries and be ing of the view tha t the local hospi ta l was not 
equ ipped to car ry out t he necessary t es t s , he appl ied to the local mag i s ­
t r a t e (pretore) on 9 D e c e m b e r 1994 to a u t h o r i s e him to t ake his d a u g h t e r 
h imse l f to C u n e o Hosp i t a l , which was b e t t e r equ ipped . T h e m a g i s t r a t e 
cons ide red t he s i tua t ion to be u r g e n t and au tho r i s ed the appl ican t to t ake 
his d a u g h t e r to C u n e o Hosp i t a l a c c o m p a n i e d by a m e m b e r of staff from 
the h o m e . However , on the s a m e day the P re s iden t of the T u r i n Y o u t h 
C o u r t dec ided tha t the f a the r had no a u t h o r i t y to i n t e rvene . H e in s t ruc t ed 
the ch i ld ren ' s h o m e to s u b m i t the child to such tes ts as the h o m e j u d g e d 
a p p r o p r i a t e , in consu l t a t ion wi th the m o t h e r . T h e P r e s i d e n t of the cour t 
r e i t e r a t e d tha t he had m a d e a decision a u t h o r i s i n g the appl icant to see his 
d a u g h t e r for only two hour s a m o n t h a n d t h a t t he m a g i s t r a t e was clearly 
u n a w a r e of t h a t decision. 

24. O n 12 D e c e m b e r 1994 the appl ican t a p p e a l e d aga ins t the You th 
C o u r t ' s decis ion of 3 N o v e m b e r 1994. H e s u b m i t t e d , inter alia, t h a t only 
one of the cour t e x p e r t s had me t h im desp i t e the cou r t ' s i n s t ruc t ion to 
t h e m to p r e p a r e the expe r t r epor t jo in t ly . F u r t h e r m o r e , the pr ivate ly 
commiss ioned expe r t h a d not b e e n in fo rmed by t h e c o u r t - a p p o i n t e d 
e x p e r t s of the d a t e of the i r in te rv iew wi th the child, nor had he t a k e n p a r t 
in the cour t ' s de l ibe ra t ions on 3 N o v e m b e r 1994. 

25. In t h e m e a n t i m e the appl ican t had r e q u e s t e d t he cour t to award 
cus tody of t he child to her m o t h e r and to review its ru l ing on access r igh ts . 
His appl ica t ion was d ismissed on 13 D e c e m b e r 1994. O n 18 Janua ry 1995 
the appl ican t appea l ed aga ins t t h a t decision, r e fe r r ing once aga in to t he 
sho r t comings of the c o u r t - a p p o i n t e d e x p e r t s ' r epor t and r e i t e r a t i n g his 
r e q u e s t for cus tody of the child to be r e t u r n e d to the m o t h e r . 

26. In two s e p a r a t e decis ions of 14 F e b r u a r y 1995 the T u r i n C o u r t of 
Appea l dec la red t he first appea l inadmiss ib le on the g r o u n d tha t it had 
been lodged out of t ime a n d d i smissed the second one . 

27. In the second decision t he C o u r t of A p p e a l no ted t h a t t he pro­
ceed ings were still pend ing , inc luding the appl ica t ion m a d e by the m o t h e r 
in t he m e a n t i m e for t he f a the r ' s p a r e n t a l r igh ts to be forfeited. In par ­
t icular , as the lower cour t had observed , c e r t a i n factors at the root of t he 
case subs is ted , such as the m o t h e r ' s opposi t ion to t a k i n g her d a u g h t e r 
back to live wi th he r and the ser ious psychological p rob l ems affecting the 
gir l 's r e l a t ionsh ip wi th the app l ican t . H a v i n g r ega rd , t he re fo re , to the 
t e m p o r a r y n a t u r e of t he chi ld 's p l a c e m e n t in a ch i ld ren ' s h o m e , the C o u r t 
of Appea l cons idered p r e m a t u r e any decision a l t e r i ng the c u r r e n t posi-
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t ion. T h e cour t did not ru le on t he app l i can t ' s a l l ega t ions r e g a r d i n g the 
conduc t of the e x p e r t s ' inves t iga t ions . 

28. O n 23 May 1995, following a series of r epo r t s by the social services, 
t he Y o u t h C o u r t a u t h o r i s e d the gir l 's m o t h e r to s tay wi th he r d a u g h t e r on 
S a t u r d a y s and Sundays . 

29. O n 22 J u n e 1995 the app l ican t appl ied to t he C o u r t of Appea l 
aga in , r e q u e s t i n g t h a t in view of his d a u g h t e r ' s i nc reas ing anx ie ty in the 
h o m e , she be r e m o v e d as a m a t t e r of u rgency and e n t r u s t e d e i t he r to his 
care or to he r p a t e r n a l g r a n d m o t h e r ' s . 

30. O n 3 Augus t 1995 the C o u r t of Appea l d i smissed t h a t appl ica t ion . 
It found, a m o n g o t h e r th ings , t h a t the p a t e r n a l g r a n d m o t h e r had in the 
pas t refused to t ake t he child in to her ca re a n d t h a t t he app l ican t had not 
shown t h a t he r a t t i t u d e had changed . It also no ted t h a t since be ing placed 
in t he h o m e , t he child no longer suffered from the fits of hys te r i a which 
she had had w h e n living wi th her m o t h e r , was see ing the app l i can t m o r e 
often and had m a d e no fu r the r r e q u e s t to leave t he h o m e . T h e C o u r t of 
Appea l also po in ted out t h a t accord ing to the social services ' repor t of 
13 J u n e 1995, the girl had , moreover , refused to spend two weeks by the 
sea wi th the app l i can t . Last ly, t he cour t held t h a t if the child w e r e to go to 
he r p a t e r n a l g r a n d m o t h e r , t h a t would d i s t ance h e r f rom he r m o t h e r , 
w h e r e a s she should be e n c o u r a g e d to r e s u m e a r e l a t i onsh ip wi th h e r 
m o t h e r desp i t e t he l a t t e r ' s l imi ta t ions and he r inabi l i ty to d e m o n s t r a t e 
rea l affection for he r d a u g h t e r . I ndeed , the child had clear ly expressed a 
des i re to go back to her m o t h e r . 

3 1 . O n 9 A u g u s t 1995 the Y o u t h C o u r t revoked its decision of 5 May 
1994 and o r d e r e d cus tody of the child to be r e t u r n e d to t he m o t h e r . It also 
l imi ted t he app l i can t ' s access to once a m o n t h in a n e u t r a l p lace to be 
a g r e e d wi th t he social services. 

32. T h e app l ican t appl ied to the court on 5 S e p t e m b e r 1995, expres ­
sing his sat isfact ion wi th t he decis ion to remove his d a u g h t e r from the 
h o m e , bu t c o m p l a i n i n g of the decis ion to m a i n t a i n res t r i c t ions on his 
access r igh t s . 

33 . O n 23 O c t o b e r 1995 the C o u r t of Appea l al lowed his appl ica t ion in 
p a r t a n d o r d e r e d t h a t t he app l i can t ' s access should be increased from once 
to twice a m o n t h . 

34. O n 11 J u l y 1996 the Y o u t h C o u r t a u t h o r i s e d t he child to s tay wi th 
her p a t e r n a l a u n t for t he holiday, from 19 J u l y to 5 A u g u s t 1996. 

35. O n 24 O c t o b e r 1996 the cour t g r a n t e d t he app l ican t the r ight to 
see his d a u g h t e r one a f te rnoon a week . T h e cour t s t r essed , however , t ha t 
r e la t ions be tween the social services a n d the app l ican t were e x t r e m e l y 
p rob l ema t i ca l , because t he l a t t e r kept s end ing t h e m w r i t t e n r e q u e s t s bu t 
showed no rea l wi l l ingness to e n t e r in to a d ia logue . 

36. T h e app l ican t appea l ed , seek ing inc reased contac t wi th his 
d a u g h t e r , bu t his appea l was d i smissed by the C o u r t of A p p e a l on 
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28 J a n u a r y 1997. Its decis ion was based on a psychia t r i s t ' s r epor t of 
16 D e c e m b e r 1996, accord ing to which the chi ld 's m e n t a l condi t ion had 
g rea t ly d e t e r i o r a t e d and t h e r e was a risk t h a t she would have a m e n t a l 
b r e a k d o w n . T h e fact t h a t the girl desc r ibed her p a r e n t s as men ta l l y 
d e r a n g e d and w a n t e d to r e t u r n to t he h o m e showed how p reca r ious he r 
m e n t a l s tabi l i ty was . T h e C o u r t of Appea l concluded tha t the child was 
above all in need of psychological care a n d cer ta in ly not of m o r e f requen t 
con tac t wi th her fa the r . 

37. T h e appl ican t had in the m e a n t i m e filed c o m p l a i n t s aga ins t t he 
c o u r t - a p p o i n t e d expe r t s wi th the Pr inc ipa l Publ ic P rosecu to r at the C o u r t 
of C a s s a t i o n and the Publ ic P rosecu to r ' s Office a t t he T u r i n Dis t r ic t 
C o u r t . H e s u b m i t t e d tha t the cour t expe r t s had p e r f o r m e d the i r task 
negl igent ly , t h a t they had failed to con tac t t he pr iva te ly commiss ioned 
expe r t s a n d were consequen t ly gui l ty of a fai lure to d i scha rge one of t he i r 
obl iga t ions (omissione d'atti d'ufficio) u n d e r Art ic le 328 of the C r i m i n a l 
C o d e . T h e second compla in t was s t ruck out on 22 J u n e 1996 on the g r o u n d 
t h a t , in t he absence of mal ic ious i n t e n t , it conce rned p rob l ems r e g a r d i n g 
the e x p e r t s ' m e t h o d of conduc t i ng the i r inves t iga t ions , which it fell to the 
j u d g e o r d e r i n g the expe r t r epor t to assess af ter h e a r i n g submiss ions from 
the pa r t i e s a n d the i r e x p e r t s . T h e Dis t r ic t C o u r t also po in ted out t h a t it 
had been for the pr ivate ly commiss ioned expe r t to t ake ac t ion and contac t 
t he c o u r t - a p p o i n t e d e x p e r t s . No ac t ion was t a k e n on the first compla in t . 

B. T h e P r e s i d e n t o f t h e cour t ' s s t a t e m e n t s to t h e p r e s s 

38. O n 24 J u n e 1994 t h e I t a l i an daily La Stampa pub l i shed an ar t ic le 
c o n t a i n i n g s t a t e m e n t s by t he P r e s i d e n t of the T u r i n Y o u t h C o u r t , C.L., 
abou t t he cour t ' s chi ld-custody work. In t h a t ar t ic le C.L. used the follow­
ing express ions , a m o n g o the r s : 

"We arc not chjld-snatchcrs." 

"Our role is to release children from their suffering." 

39. O n 11 J u l y 1994 t h e s a m e daily publ i shed a l e t t e r s igned by the 
app l ican t which was also a reply to t he first s t a t e m e n t s m a d e by C.L. T h e 
app l i can t r e l a t ed t he episode in which his d a u g h t e r had been placed in a 
ch i ld ren ' s h o m e and m a d e the following c o m m e n t s , a m o n g o the r s : 

' T h e act in itself is one of sequestration or, at the very least, violence towards chil­
dren. Whether that act should not be considered as violence or sequestration on the 
ground that a court is involved is quite another question." 

"This little girl suffered shock and emotional stress to a cruel degree." 

"Clearly the cruelty of the exercise cannot fail to have tarnished the State's image 
and lessened confidence in an institution which should guarantee the greatest respect 
for human beings." 
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"Among other things, the inapptopriateness of the method used derives from the fact 
that an urgent decision was not implemented until a month after it had been taken." 

"In such a case I doubt whether the President,Judge L.,... can say 'we have released a 
child from its suffering' or 'we are not child-snatchers'." 

40. In a l e t t e r pub l i shed in La Stampa on 8 Augus t 1994 the P res iden t 
of t he cour t repl ied . A m o n g o t h e r th ings , C.L. s t a t ed : 

"... [The applicant's] account of events is inaccurate as regards the fundamental cir­
cumstances of the case ... Custody of the child was awarded not to the father but to the 
mother. At home, both on account of the disputes between the parents and other cir­
cumstances of which I cannot give details, she was living in very difficult conditions, 
which led to episodes of violence, even physical violence, and which, over t ime, genuinely 
undermined the child's physical and psychological stability. It was absolutely necessary 
to remove her precisely in order to release her from an oppressive situation ... She was 
very happy to be somewhere quiet and peaceful at last. Clearly, if and when the parents 
overcome the difficulties in their relationship, the child will be able to go home. I guar­
antee that everyone who has worked on and is working on this case is highly qualified: 
specialist juvenile judges, social workers, psychologists ..." 

4 1 . In a l e t t e r publ i shed in La Stampa on 5 S e p t e m b e r 1994 the appli­
can t r e s p o n d e d to C.L. 's l e t t e r , compla in ing t h a t t he j u d g e had not only 
called him a liar, but had also revea led conf ident ia l i n fo rma t ion about his 
case , which in a smal l provincial town such as C u n e o had m a d e it easy to 
identify the pe r sons involved and had left people feel ing puzzled. 

42. O n the s a m e d a t e La Stampa also pub l i shed a l e t t e r from a g roup of 
the app l ican t ' s col leagues expres s ing the i r sol idar i ty wi th h im. 

43 . O n 21 N o v e m b e r 1994 the appl ican t asked for C.L. to be rep laced 
by a different j u d g e in the cus tody p roceed ings in respec t of his d a u g h t e r . 
H e a l leged t h a t C.L. was biased on account of t he h e a t e d exchange of 
views they had h a d in the press . 

44. In a n o r d e r of 1 D e c e m b e r 1994 the Y o u t h C o u r t d i smissed the 
app l i can t ' s cha l l enge for be ing out of t i m e . T h e cour t held t h a t , qu i t e 
a p a r t from the fact t h a t the g r o u n d rel ied on by t h e app l ican t did not 
a p p e a r a m o n g those formally provided for in Art ic le 51 of t he Code of Civil 
P r o c e d u r e , t he app l ica t ion had in any event been m a d e ou t of t i m e since it 
should have b e e n filed before the d a t e set for the decision ( t aken on 
3 N o v e m b e r 1 9 9 4 - see p a r a g r a p h 22 above) . Besides , the app l ican t could 
have foreseen t h a t C.L. migh t p res ide over the cour t , s ince in t h e event 
t h a t m o r e t h a n t h e r e q u i r e d n u m b e r of j u d g e s was avai lable , t h e mos t 
senior m e m b e r would act as P r e s i d e n t a n d the app l ican t had known tha t 
C.L. was a m e m b e r of the division which would be t ry ing his case . At all 
even t s , as t he decis ion had a l r eady b e e n t a k e n , t h e app l ican t had a r e m e d y 
in o rd ina ry p roceed ings , n a m e l y lodging an appea l , for s u b m i t t i n g tha t 
compla in t . 

45 . Fol lowing the s t a t e m e n t s m a d e by C.L. in his l e t t e r publ i shed on 
8 Augus t 1994, t he app l i can t had also lodged a compla in t wi th t he Public 
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P rosecu to r ' s Office at the Mi lan Dis t r ic t C o u r t . Proceeding's on t h a t com­
pla int were officially d i scon t inued on 22 M a r c h 1995 as the p r e l i m i n a r y 
inves t iga t ing j u d g e at the Mi lan Dis t r ic t C o u r t found tha t C.L. had con­
fined h imse l f to rep ly ing to the app l i can t ' s first l e t t e r , co r r ec t ing the 
inaccurac ies in t he app l i can t ' s a l l ega t ions a n d s t r e ss ing t h a t t he conduct 
of all t hose involved in t he case had b e e n r ight a n d p rope r . T h e only 
offensive c o m m e n t s , in t he j u d g e ' s view, were those the app l ican t had 
d i r ec ted at C.L., w h o m he h a d called a "ch i ld - sna tcher" . C.L. 's reply had 
been a p p r o p r i a t e a n d m o d e r a t e and h a d not disclosed any conf ident ia l 
in format ion acqu i r ed in t he course of his du t i e s as it would not in any 
event have been possible to identify the pe r sons involved in t he case . It was 
r a t h e r the app l ican t who h a d disclosed the c i r c u m s t a n c e s in which the 
child had been r emoved from her m o t h e r ' s cus tody. T h e r e had t hus b e e n 
no injury to t he r e p u t a t i o n or h o n o u r of the app l i can t . 

46. T h e app l ican t also appl ied - unsuccessful ly - to t he Na t iona l 
Counci l of the J u d i c i a r y (Consiglio superiore della magistratura). 

R E L E V A N T D O M E S T I C L A W 

47. U n d e r Art ic le 30 of t he C o n s t i t u t i o n , 

"Parents have a duty lo maintain, educate and bring up their children, including 
children born out of wedlock. 

Where the parents are incapable of performing those duties, the legislature shall 
make appropriate provision. 

48. U n d e r Art ic le 333 of t he Civil C o d e , 

"If the conduct of one or both parents is not such as to justify forfeiting parental 
authority but is harmful to the child, the court may, if appropriate, take any necess­
ary measure and may also order the child to be removed from the family home. Such 
measures may be rescinded at any time." 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

49. M r Buscemi appl ied to the C o m m i s s i o n on 23 J u n e 1995. H e 
a l leged, a m o n g o t h e r th ings , an in f r ingemen t of his r ight to respec t for his 
family life on account of his d a u g h t e r ' s having been placed in a ch i ld ren ' s 
h o m e , bias on t he pa r t of the P r e s i d e n t of t he T u r i n Y o u t h C o u r t a n d 
injury to his r e p u t a t i o n and to his family life as a resul t of t he s t a t e m e n t s 
m a d e by h im to the press (Art icles 8 and 6 § 1 of the C o n v e n t i o n ) . 
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50. T h e C o m m i s s i o n dec la red t he appl ica t ion (no. 29569/95) admiss ­
ible on 16 Apri l 1998. In its r e p o r t 1 of 27 O c t o b e r 1998 ( former Art icle 31 
of t he C o n v e n t i o n ) , it expressed the u n a n i m o u s opinion tha t t h e r e had 
been a violat ion of Art ic le 8 on account of the m a n n e r in which the expe r t s 
had conduc t ed t he i r inves t iga t ions a n d of Ar t ic le 6 § 1 on accoun t of t h e 
P res iden t of the Y o u t h C o u r t ' s s t a t e m e n t s to the press . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 8 O F T H E C O N V E N T I O N 

5 1 . T h e app l ican t said tha t t he m e a s u r e s t a k e n by the T u r i n You th 
C o u r t had c o n t r i b u t e d to the a lmos t i r r e t r i evab le b r e a k d o w n of his rela­
t ionsh ip wi th his d a u g h t e r . H e al leged in pa r t i cu l a r t ha t t he cour t h a d 
based its decis ion on a n expe r t r epor t which was un founded and procedu­
rally Hawed. H e s u b m i t t e d t h a t t h e r e h a d been a viola t ion of Art ic le 8 of 
the Conven t ion , which provides : 

" 1 . Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safely or the economic well-being of the coun-
iry, for the prevention of disorder or crime, for the protection of health or morals, or for 
the protection of the rights and freedoms of others." 

52. T h e G o v e r n m e n t d i spu t ed t h a t submiss ion . T h e Commis s ion 
found tha t a l t h o u g h the res t r ic t ive m e a s u r e s t a k e n by the I t a l i an a u t h ­
or i t ies aga ins t t he p a r e n t s , inc luding the app l ican t , had b e e n based on 
re levant and sufficient g r o u n d s , t h e r e had been a violat ion of Art ic le 8 on 
account of t he m a n n e r in which the expe r t r epor t o r d e r e d by the cour t h a d 
been p r e p a r e d . 

A. M e a s u r e s t a k e n to r e m o v e the d a u g h t e r 

53. T h e C o u r t poin ts out t h a t t he en joyment by p a r e n t and child of 
each o t h e r ' s c o m p a n y cons t i t u t e s a f u n d a m e n t a l e l e m e n t of family life 
and t h a t d o m e s t i c m e a s u r e s h i n d e r i n g such en joyment a m o u n t to an 
in t e r f e rence wi th t he r ight p ro t ec t ed by Art ic le 8 (see t he B r o n d a v. I taly 
j u d g m e n t of 9 J u n e 1998, Reports ofJudgments and Decisions 1998-IV, p. 1489, 
§ 51) . In the i n s t an t case t he res t r ic t ive m e a s u r e s t a k e n by the I ta l ian 

1. Note by the Registry. The report is obtainable from the Registry. 
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au tho r i t i e s aga ins t the appl ican t a m o u n t e d to an in t e r f e rence wi th his 
r ight to respec t for his family life. Such in t e r f e r ence will cons t i t u t e a viol­
a t ion of Art ic le 8 unless it is "in acco rdance wi th t he law", p u r s u e s an a im 
or a ims t h a t a r e l eg i t ima te u n d e r p a r a g r a p h 2 of Art ic le 8 a n d can be 
r e g a r d e d as "necessa ry in a d e m o c r a t i c society". 

54. T h e C o u r t is of t he view t h a t the i n t e r f e r ence was in acco rdance 
wi th t he law, in p a r t i c u l a r wi th Art ic le 333 of the Civil Code , and p u r s u e d 
the l eg i t ima te a im of p r o t e c t i n g the r igh t s of o t h e r s . T h e ques t ion 
r e m a i n s as to w h e t h e r t h a t in te r fe rence was also "necessa ry in a d e m o ­
cra t i c society". 

55. T h e C o u r t cons iders , as the C o m m i s s i o n did, t h a t , hav ing r ega rd 
to t he c i r c u m s t a n c e s of t he case , pa r t i cu la r ly t h e real and ser ious conflicts 
be tween the app l ican t a n d the chi ld 's m o t h e r , t he m e a s u r e s t a k e n by the 
na t iona l cour t s a p p e a r to be based on re levan t a n d sufficient g r o u n d s . T h e 
na t iona l cou r t s , which dea l t wi th t he case con t inua l ly a n d gave decisions 
s t a t i n g full r e a sons , w e r e in a b e t t e r posi t ion t h a n the C o u r t to s t r ike a 
fair ba l ance be tween the i n t e r e s t s of t he child in living in a peaceful 
e n v i r o n m e n t and those mo t iva t i ng the s teps t a k e n by he r fa ther (see the 
Soderback v. Sweden j u d g m e n t of 28 O c t o b e r 1998, Reports 1998-VII, 
pp. 3095-96, §§ 30-34) a n d did not exceed the m a r g i n of app rec i a t ion 
afforded to t h e m u n d e r p a r a g r a p h 2 of Art ic le 8. 

56. Accordingly, t h e r e has not been a viola t ion of Art ic le 8 a r i s ing from 
the m e a s u r e s t a k e n to r emove the child from the app l i can t . 

B. M a n n e r in w h i c h t h e e x p e r t s c o n d u c t e d t h e i r i n v e s t i g a t i o n s 

57. T h e C o u r t does not ag r ee wi th t he app l i can t ' s submiss ion , which 
was accep ted by the C o m m i s s i o n , t h a t he has b e e n t h e vict im of a violat ion 
of Art ic le 8 on accoun t of t he c o u r t - a p p o i n t e d e x p e r t s ' conduct of the i r 
inves t iga t ions . 

58. U n d o u b t e d l y , as t he C o u r t has aff i rmed, Ar t ic le 8 r equ i r e s it to 
d e t e r m i n e w h e t h e r , "hav ing r e g a r d to t he p a r t i c u l a r c i r c u m s t a n c e s of the 
case a n d no tab ly the ser ious n a t u r e of the decisions to be t a k e n , t he pa r ­
en t s have b e e n involved in t he dec i s ion -mak ing process , seen as a whole , to 
a d e g r e e sufficient to provide t h e m wi th the r equ i s i t e p ro tec t ion of the i r 
i n t e r e s t s . If they have not , t h e r e will have b e e n a fai lure to respect the i r 
family life a n d the in t e r f e rence r e su l t i ng from the decision will not be 
capab le of be ing r e g a r d e d as ' necessa ry ' wi th in the m e a n i n g of Art ic le 8" 
(see t he W. v. the U n i t e d K i n g d o m j u d g m e n t of 8 J u l y 1987, Ser ies A 
no. 121-A, pp . 28-29, § 64) . T h e C o u r t has also acknowledged t h a t whilst 
"Art icle 8 con ta ins no explicit p rocedu ra l r e q u i r e m e n t s , t he decision­
m a k i n g process l ead ing to m e a s u r e s of i n t e r f e r ence m u s t be fair and such 
as to afford d u e respec t to t he i n t e r e s t s s a f egua rded by Art ic le 8" (see t he 
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McMichae l v. the U n i t e d K i n g d o m j u d g m e n t of 24 F e b r u a r y 1995, Series 
A no. 307-B, p. 55, § 8 7 ) . 

59. In t h a t connec t ion the G o v e r n m e n t s u b m i t t e d t h a t , while it was 
t r u e t h a t in cus tody p roceed ings the p a r t i e s had m o r e l imi ted powers of 
i n t e rven t ion t h a n in o rd ina ry p roceed ings (owing to t he non-con ten t ious 
n a t u r e of t he p roceed ings , which were p u r s u e d exclusively wi th t h e a im of 
p r o t e c t i n g ch i ld ren ' s i n t e r e s t s ) , it should not be over looked tha t t he 
appl ican t had always b e e n given a hea r i ng , t h a t he h a d always b e e n 
informed of all m a t t e r s conce rn ing the case a n d had b e e n able to com­
m e n t on t h e m . As r e g a r d s , in pa r t i cu la r , t he a l l ega t ion t h a t one of the 
cou r t - appo in t ed e x p e r t s also ca r r i ed on bus iness as a s t r e e t t r a d e r , t he 
G o v e r n m e n t d i spu t ed the veraci ty of t h a t a l l ega t ion and po in ted out t ha t 
a n a s s e s s m e n t of t he profess ional c o m p e t e n c e of an exper t could only be 
based on work done in t h a t capaci ty . T h e G o v e r n m e n t s u b m i t t e d , m o r e ­
over, t h a t a viola t ion could not be found mere ly on the basis of t he m a n n e r 
in which the expe r t s had conduc ted the i r inves t iga t ions when , as the 
C o m m i s s i o n h a d found in its r epo r t , t he i n t e r f e r ence wi th t he app l i can t ' s 
family life was in i tself justif ied. 

60. T h e C o u r t cons iders as t he G o v e r n m e n t did, t h a t the foregoing 
pr inciples r e g a r d i n g the p a r e n t s ' role in t he dec i s ion -mak ing process (see 
p a r a g r a p h 58) were not b r e a c h e d in the in s t an t case . T h e app l i can t canno t 
be said to have played no role in t he dec i s ion -mak ing process . O n the 
con t ra ry , he took a n active pa r t in it; he was always able to submi t his 
a r g u m e n t s in the na t iona l cour t s a n d to s tudy all t he d o c u m e n t s . Fur ­
t h e r m o r e , one of the pr ivate ly commiss ioned expe r t s had been able to 
discuss wi th t he cou r t - appo in t ed expe r t s the resu l t s of the t es t s conduc ted 
in t h e course of the i r inves t iga t ions . T h e dec i s ion -mak ing process as a 
whole does not a p p e a r to have b e e n unfai r , a n d excessive weight should 
not be a t t a c h e d to t he fact t h a t one of the two e x p e r t s was also a s t r ee t 
t r a d e r (see p a r a g r a p h 15 above) . In t h a t connec t ion the C o u r t no tes t h a t 
the appl ican t did not express ly ques t i on t h a t e x p e r t ' s profess ional com­
pe tence as a psychologist . T h e C o u r t cons iders t h a t t he fact t h a t the 
exper t was also a s t r ee t t r a d e r does not d e t r a c t from his exper t i se as a 
psychologist . 

61 . As r e g a r d s t he compla in t t h a t one of t h e c o u r t - a p p o i n t e d expe r t s 
did not in te rv iew the app l i can t , the C o u r t cons iders t h a t t he cour t de ­
cision s e t t i n g ou t t h e p u r p o s e of the exper t opinion was worded in t e r m s 
sufficiently g e n e r a l to allow the expe r t s some d i sc re t ion as to t he precise 
m a n n e r in which the i r r e p o r t would be p r e p a r e d . In any event , t he resul t s 
of the e x p e r t s ' w o r k were e x a m i n e d by bo th e x p e r t s jo int ly . In this contex t 
account should also be t a k e n of t he fact t h a t t he app l ican t failed to pa r t i ­
c ipa te in all the d iagnos t ic psychological t e s t s (see p a r a g r a p h 19 above) . 

62. In t he C o u r t ' s view, it m igh t p e r h a p s have b e e n des i r ab le for t he 
pr ivate ly commiss ioned e x p e r t s to be m o r e fully involved in the var ious 
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s t ages of t he cou r t - appo in t ed e x p e r t s ' a s s i g n m e n t a n d not only at the 
m e e t i n g to assess the resu l t s , a l t h o u g h t h e r e is no th ing in t he case file to 
sugges t t h a t the pr ivate ly commiss ioned expe r t s ac tual ly asked to be 
involved fur ther . Neve r the l e s s , t he c i r c u m s t a n c e s of which the app l ican t 
compla ins do not suffice in themse lves to have adverse ly affected t he 
fairness of the p roceed ings , which were based not only on the expe r t 
r epo r t in ques t i on but also on a ser ies of social-services r epo r t s (see , inter 
alia, p a r a g r a p h 28 above) . 

63 . In s u m , the m a n n e r in which the exper t r epor t was p r e p a r e d did 
not b reach Art ic le 8. 

II. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 
ARISING F R O M T H E S T A T E M E N T S MADE T O T H E PRESS BY 
T H E P R E S I D E N T O F T H E T U R I N Y O U T H C O U R T 

64. T h e appl ican t compla ined of bias on the pa r t of the P re s iden t of 
the T u r i n Y o u t h C o u r t , C.L., and s u b m i t t e d t h a t his case should not have 
b e e n h e a r d by a cour t p res ided over by a pe r son wi th w h o m he had had an 
a r g u m e n t in t he press . H e al leged t h a t th is had given rise to a violat ion of 
Art ic le 6 § 1 of t he Conven t ion , which provides : 

"In the determination of his civil rights and obligations everyone is entitled to a 
lair ... hearing ... by an independent and impartial t r ibunal . . ." 

65. T h e G o v e r n m e n t cons idered t h a t t h e r e could be no doubt as to t he 
P re s iden t of t he cour t ' s impar t i a l i t y . T h e decis ions a d o p t e d by t h e cour t 
p res ided over by C.L. h a d not s u b s e q u e n t l y been var ied a n d the proceed­
ings on the c o m p l a i n t s which the appl ican t had filed aga ins t the P r e s i d e n t 
h a d been d i scon t inued . F u r t h e r m o r e , it was t he appl ican t who had s t a r t e d 
t he cont roversy wi th his l e t t e r in La Stampa p o r t r a y i n g the cour t ' s work in 
an unfavourab le light a n d he had been s u p p o r t e d in t h a t ac t ion by the 
j o u r n a l i s t respons ib le for the c o l u m n . T h e P res iden t of the cour t had 
the re fo re s imply cons ide red it his d u t y to clarify m a t t e r s , having r e g a r d in 
pa r t i cu l a r to t he risk of mi s in fo rma t ion on account of the re la t ive im­
p o r t a n c e given by the daily in q u e s t i o n to the app l i can t ' s s tory. 

66. T h e app l ican t d i spu t ed t h a t a r g u m e n t . 
67. T h e C o u r t s t resses , above all, t h a t t he judic ia l au tho r i t i e s a re 

r e q u i r e d to exercise m a x i m u m disc re t ion wi th r e g a r d to the cases wi th 
which they dea l in o r d e r to p rese rve the i r image as impa r t i a l j u d g e s . T h a t 
d i sc re t ion should d i ssuade t h e m from m a k i n g use of t he press , even w h e n 
provoked. It is the h ighe r d e m a n d s of j u s t i c e and the e levated n a t u r e of 
judicial office which impose t h a t duty . 

68. T h e C o u r t cons iders , as t he C o m m i s s i o n did, t h a t t he fact t h a t the 
P re s iden t of the cour t publicly used express ions which impl ied t h a t he had 
a l r eady formed an unfavourab le view of t he app l i can t ' s case before p re -
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s iding over the cour t t h a t had to decide it c lear ly a p p e a r s incompa t ib l e 
wi th the impar t i a l i t y r e q u i r e d of any cour t , as laid down in Art ic le 6 § 1 of 
t he Conven t ion . T h e s t a t e m e n t s m a d e by the P re s iden t of t he cour t were 
such as to objectively just i fy t he app l i can t ' s fears as to his impar t i a l i t y 
(see , mutatis mutandis, t he F e r r a n t e l l i a n d S a n t a n g e l o v. I ta ly j u d g m e n t of 
7 Augus t 1996, Reports 1996-III, p . 952, §§ 59 and 60) . 

69. T h e r e h a s accordingly b e e n a b r e a c h of Ar t ic le 6 § 1 of t he Con­
ven t ion . 

III. A L L E G E D V I O L A T I O N O F A R T I C L E 8 O F T H E C O N V E N T I O N 
ARISING F R O M T H E S T A T E M E N T S MADE T O T H E PRESS BY 
T H E P R E S I D E N T O F T H E T U R I N Y O U T H C O U R T 

70. T h e app l ican t also compla ined of a violat ion of Art ic le 8 of t h e 
Conven t ion ar i s ing from C.L. 's s t a t e m e n t s publ i shed by La Stampa a n d 
a l leged t h a t injury h a d been caused to his r e p u t a t i o n a n d his family life. 

71 . T h e G o v e r n m e n t d i spu t ed tha t submiss ion . 
72. T h e C o u r t cons iders t h a t no injury to t he app l i can t ' s r ight t o 

respec t for his p r iva te a n d family life can be es tab l i shed u n d e r this head , 
having r e g a r d to t he fact t h a t in his l e t t e r of 11 J u l y 1994 the appl ican t h a d 
himself disclosed his ident i ty . 

73. Accordingly, t h e r e has not been a violat ion of Art ic le 8 of the Con­
vent ion in this r ega rd . 

IV. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

74. Art ic le 41 of t he Conven t ion provides : 

"II the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the 
injured party." 

A. D a m a g e 

75. T h e app l ican t sought , firstly, 500,000,000 I t a l i an lire (ITL) in 
c o m p e n s a t i o n for pecun ia ry d a m a g e , re lying in p a r t i c u l a r on the 
d a m a g e done to his profess ional image as a su rgeon . H e also c la imed 
ITL 2,000,000,000 in c o m p e n s a t i o n for non -pecun ia ry d a m a g e . 

76. T h e G o v e r n m e n t did not m a k e any submiss ions on the issue . 
77. T h e C o u r t no tes t h a t it has no evidence on which to find t h a t the 

app l ican t s u s t a i n e d p e c u n i a r y d a m a g e . As to non-pecun ia ry d a m a g e , it 
cons iders tha t the f inding of a violat ion of Art ic le 6 § 1 of t he Conven t ion 
cons t i t u t e s sufficient c o m p e n s a t i o n . In t h a t connec t ion , it t ake s account , 
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inter alia, of the fact t h a t the appl icant s ignif icantly c o n t r i b u t e d to fuelling 
the cont roversy conce rn ing him in the press . 

B. C o s t s a n d e x p e n s e s 

78. T h e app l ican t sought p r imar i ly r e i m b u r s e m e n t of the expenses 
incu r red in the p roceed ings in t he domes t i c cour t s in t he s u m of 
I T L 3,105,000 ( the appl ican t p roduced fee notes for the cus tody proceed­
ings and a b r e a k d o w n of the a m o u n t s paid for the pr ivate ly commiss ioned 
exper t r e p o r t s ) . 

79. T h e C o u r t no tes tha t the d o c u m e n t s suppl ied by the app l ican t 
r e l a t e only to the expenses i ncu r r ed in connec t ion with the p l a c e m e n t of 
his d a u g h t e r - t he appl ican t did not claim r e i m b u r s e m e n t of any a m o u n t s 
i n c u r r e d to p reven t or have r ed re s sed a violat ion of Art ic le 6 § 1 of t h e 
Conven t i on - and cons iders , in the light of its conclusions r e g a r d i n g Ar t ­
icle 8 of t h e C o n v e n t i o n , t h a t it is not necessa ry to award t h e app l i can t 
r e i m b u r s e m e n t u n d e r this head . 

80. As r e g a r d s t h e expenses i ncu r r ed before t he Conven t i on inst i ­
t u t ions , the C o u r t , m a k i n g its a s s e s s m e n t on an equ i t ab le basis as 
r e q u i r e d by Ar t ic le 41 of t he Conven t i on a n d hav ing r e g a r d to t h e fact t h a t 
the appl ican t p r e s e n t e d his own case , awards h im I T L 1,000,000 for costs 
a n d e x p e n s e s . 

C. D e f a u l t i n t e r e s t 

8 1 . Accord ing to t h e in fo rma t ion avai lable to t he C o u r t , t h e s t a t u t o r y 
r a t e of in te res t appl icable in Italy a t t he d a t e of adop t ion of the p re sen t 
j u d g m e n t is 2 .5% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds u n a n i m o u s l y tha t t h e r e has been a violat ion of Art ic le 6 § 1 of the 
Conven t ion ; 

2. Holds u n a n i m o u s l y t h a t t h e r e has not been a violat ion of Art ic le 8 of the 
Conven t ion ; 

3. Holds by six vo tes to one t h a t the p r e sen t j u d g m e n t cons t i t u t e s in itself 
sufficient j u s t sa t is fact ion in respec t of non -pecun ia ry d a m a g e ; 

4. Holds u n a n i m o u s l y t h a t t h e r e s p o n d e n t S t a t e is to pay the app l i can t , 
wi th in t h r e e m o n t h s , 1,000,000 (one mil l ion) I ta l ian lire for costs and 
e x p e n s e s , p lus s imple in t e re s t at an a n n u a l r a t e of 2 .5% from the expi ry 
of the above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 
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5. Dismisses u n a n i m o u s l y t he r e m a i n d e r of the app l i can t ' s c la im for j u s t 
sa t isfact ion. 

D o n e in F rench , and notified in wr i t ing on 16 S e p t e m b e r 1999, pu r ­
s u a n t to Rule 77 §§ 2 a n d 3 of the Rules of C o u r t . 

Er ik F R I B E R G H M a r c F I S C H B A C H 

R e g i s t r a r P res iden t 

In acco rdance wi th Ar t ic le 45 § 2 of the Conven t i on a n d Rule 74 § 2 of 
the Rules of C o u r t , t he pa r t l y d i s sen t ing opin ion of M r Bonel lo is a n n e x e d 
to this j u d g m e n t . 

M.F . 
E.F. 
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P A R T L Y D I S S E N T I N G O P I N I O N 
O F J U D G E B O N E L L O 

I do not sha re t he major i ty ' s opinion t h a t the f inding of a violat ion of 
Art ic le 6 § 1 of the Conven t i on a m o u n t s in itself to sufficient j u s t sa t is ­
faction in respec t of t he non -pecun ia ry d a m a g e a l leged by the app l i can t . I 
cons ider such " n o n - r e d r e s s " to be i n a d e q u a t e i r respect ive of the cour t of 
j u s t i c e conce rned and , f u r t h e r m o r e , to be i ncompa t ib l e wi th t h e t e r m s of 
t he Conven t ion , as I exp la ined in de ta i l in my pa r t ly d i s sen t ing opinion 
a n n e x e d to Aquilina v. Malta [ G C ] , no. 25642/94, E C H R 1999-III. 
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{Requête n° 29569/95) 

DEUXIÈME SECTION 

ARRÊT DU 16 SEPTEMBRE 1999' 

1. Texte français original. 
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S O M M A I R E 1 

Magistrat exprimant publiquement une appréciation négative de la cause 
du requérant dont il a à trancher l'affaire 
Placement d'un enfant dans un foyer d'accueil et restrictions au droit de 
visite du père 

Article 6 § 1 

Tribunal impartial - Obligation de discrétion des autorités judiciaires - Réponse à des pro­
vocations - Magistrat exprimant publiquement une appréciation négative de la cause du 
requérant dont il a à trancher l'affaire -Justification objective des craintes relatives à l'impar­
tialité d'un magistrat 

Article 8 

Viefamiliale - Placement d'un enfant dans un foyer d'accueil et restrictions au droit de visite du 
père - Ingérence - Prévue par la loi - Protection des droits d'autrui - Mesures d'éloignemenl 
d'un enfant - Intérêt de l'enfant - Juste équilibre entre les intérêts de l'enfant et de son père -
Marge d'appréciation - Modalités d'une expertise psychologique - Rôle du parent dans le pro­
cessus décisionnel - Caractère équitable du processus décisionnel 

* 
* * 

Le requérant et sa compagne eurent un enfant. Après leur séparation, et en dépit 
d'une décision judiciaire qui attribuait la garde de l'enfant à la mère, cette der­
nière confia l'enfant au requérant. Le requérant sollicita alors du tribunal pour 
enfants que la garde de l'enfant lui soit officiellement confiée. Le tribunal pour 
enfants décida d'ouvrir une instruction, de placer à titre provisoire l'enfant dans 
un foyer d'accueil et d'octroyer aux parents un droit de visite limité (hebdomadaire 
pour la mère et mensuel pour le père). Le tribunal désigna également deux 
experts ayant pour mission d'établir l 'état des relations entre les parents d'une 
part, entre les parents et l'enfant d'autre part, afin de déterminer à qui confier la 
garde de l'enfant. La cour d'appel débouta le requérant de son recours contre la 
décision du tribunal et préconisa que deux experts privés suivent le travail des 
experts officiels. Le rapport d'expertise officielle établit qu'aucun des deux 
parents ne semblait en mesure de fournir un soutien adéquat à l'enfant et d'avoir 
avec lui une relation équilibrée. Les rapports d'expertise privée critiquèrent ces 
conclusions. Le requérant se plaignit auprès du tribunal de lacunes dans la pro­
cédure d'expertise officielle et de la non-association des experts privés à certains 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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événements de celte procédure. En novembre 1994, le tribunal pour enfants con­
firma le placement de l'enfant en foyer d'accueil, préconisa que des rencontres 
soient organisées entre l'enfant et la mère en vue de restituer la garde de l'enfant à 
cette dernière et maintint la limite mensuelle au droit de visite du père. Le 
requérant forma deux appels : d'une part contre la décision du tribunal pour 
enfants, invoquant des lacunes de la procédure d'expertise, et d 'autre part contre 
un refus de confier l'enfant à la mère et de réviser le régime des visites. Ces deux 
recours furent rejetés par la cour d'appel, le premier pour tardiveté et le second en 
raison de son caractère prématuré, le placement de l'enfant en foyer étant pro­
visoire. Le requérant saisit à nouveau la cour d'appel en demandant le retrait 
d'urgence de l'enfant du foyer et qu'il lui soit confié ou alternativement à la grand-
mère paternelle. La cour d'appel déboula le requérant en relevant que, depuis son 
placement en foyer, l'étal de l'enfant s'était amélioré, que l'enfant avait refusé de 
passer des vacances avec son père et avait exprimé au contraire le souhait de 
rejoindre sa mère. Le tribunal pour enfants rétablit la mère dans son droit de 
garde et conféra au requérant un droit de visite mensuel strictement encadré. Le 
régime des visites paternelles fut par la suite assoupli. Le requérant saisit néan­
moins la cour d'appel d'une demande tendant à l'intensification des contacts avec 
l'enfant. Il lut débouté par la juridiction qui releva une dégradation de l'équilibre 
psychique de l'enfant. Par ailleurs, les plaintes pénales déposées par le requérant à 
l'encontre des experts officiels n'aboutirent pas. Pendant la procédure, le requé­
rant demanda le remplacement du juge qui présidait le tribunal pour enfants, en 
alléguant le défaut d'impartialité de celui-ci avec qui il avait échangé, par voie de 
presse, de vifs et divergents points de vue sur le rôle social des juridictions pour 
enfant. Sa demande de récusation fut rejetée pour tardiveté, L'instruction de la 
plainte déposée par le requérant à la suite des déclarations dans la presse du juge, 
conclut au respect du secret par ce dernier et à l'absence d'atteinte à la réputation 
et à l'honneur du requérant. Une réclamation formulée auprès du Conseil supé­
rieur de la magistrature demeura également sans suite. 

1. Article 8 : les mesures d'éloignement de l'enfant s'analysent en une ingérence 
dans le droit du requérant au respect de sa vie familiale. Elles étaient cependant 
prévues par la loi et visaient à protéger les droits d'autrui. De plus, les juridictions 
nationales n'ont pas excédé leur marge d'appréciation dans l'établissement du 
juste équilibre, qu'elles étaient le mieux à même de réaliser, entre les intérêts de 
l'enfant à vivre dans un milieu serein et ceux du requérant. Les modalités de l'ex­
pertise n'ont pas davantage méconnu les intérêts du requérant protégés par 
l'article 8. Le requérant a, en effet, joué un rôle suffisamment actif dans le pro­
cessus décisionnel qui, considéré dans son ensemble, n'apparaît pas inéquitable. 
Notamment, un expert privé a pu discuter les résultats de l'expertise avec les 
experts officiels dont les compétences de psychologues ne sont pas en débat. En 
outre, les experts officiels ont pu légitimement userd 'unc certaine latitude dans la 
conduite de l'expertise et, si les experts privés auraient pu y être associés davan­
tage, il convient de relever qu'en sus de l'expertise mise en cause, les juridictions 
ont pris en compte d'autres cléments versés au dossier. Enfin les déclarations du 
président du tribunal à la presse n'ont pas non plus constitué une atteinte au droit 
du requérant au respect de sa vie privée et familiale, celui-ci ayant lui-même et 
initialement dévoilé son identité. 
Conclusion : non-violation (unanimité). 
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2. Article 6 § 1 : l'exigence d'impartialité, impose la plus grande discrétion aux 
autorités judiciaires appelées à juger et cette discrétion doit les amener à ne pas 
utiliser la presse, même pour répondre à des provocations. Le fait que le président 
du tribunal ait employé publiquement des expressions à connotations défavorables 
pour le requérant, avant de présider l'organe judiciaire appelé à trancher l'affaire, 
était de nature à justifier objectivement les craintes du requérant à l'égard de son 
impartialité. 

Conclusion : violation (unanimité). 
Article 41 : en l'absence d'élément permettant de constater l'existence d'un dom­
mage matériel, la demande afférente est rejetée. Par ailleurs, le préjudice moral 
est suffisamment réparé par le constat de violation de l'article 6 § 1 et ce, notam­
ment, en raison de la participation active du requérant à la polémique le concer­
nant. La Cour alloue une somme au titre des frais et dépens. 

Jurisprudence citée par la Cour 

W. c. Royaume-Uni, arrêt du 8 juillet 1987, série A n" 121-A 
McMichael c. Royaume-Uni, arrêt du 24 février 1995, série A n" 307-B 
Ferranlelli et Santangelo c. Italie, arrêt du 7 août 1996, Recueil des arrêts et décisions 
1996-III 
Bronda c. Italie, arrêt du 9 juin 1998,Recueil 1998-IV 
Sôderbâck c. Suède, arrêt du 28 octobre 1998, Recueil 1998-VII 
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En l 'a f fa ire B u s c e m i c. I ta l i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t ion) , sié­

gean t en une c h a m b r e composée de : 

M M . M . F I S C H B A C H , président, 

B . C O N F O R T I , 

G. B O N E L L O , 

P. L O R E N Z E N , 

M " M . T S A T S A - N I K O L O V S K A , 

M M . A . B . B A K A , 

E. LEVTTS, juges , 

et de M . E. F R I B E R G H , greffier de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil le 7 s e p t e m b r e 1999, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve u n e r e q u ê t e (n° 29569/95) diri­

gée con t r e la R é p u b l i q u e i t a l i enne et don t un r e s so r t i s san t i ta l ien, 

M. Vincenzo E t t o r e Buscemi (« le r e q u é r a n t »), avait saisi la C o m m i s s i o n 

e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») le 23 j u i n 1995, 

en v e r t u de l ' anc ien ar t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des Droi t s 

de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la Conven t i on »). Le 

r e q u é r a n t agi t en p e r s o n n e . Le g o u v e r n e m e n t i ta l ien (« le G o u v e r n e ­

m e n t ») est r e p r é s e n t é p a r son a g e n t , M . U. Leanza . 

2. Le 4 d é c e m b r e 1998 la Commis s ion a décidé de sais ir la C o u r 

(ancien ar t ic le 48 a) de la C o n v e n t i o n ) . 

3. La r e q u ê t e c o n c e r n e l ' a t t r i bu t i on de la g a r d e de la fille du r e q u é r a n t 

et la p r o c é d u r e y re la t ive , la p r é t e n d u e pa r t i a l i t é du p ré s iden t du t r ibuna l 

p o u r en fan t s de T u r i n et l ' a t t e i n t e a l léguée à la r é p u t a t i o n et à la vie 

famil iale du r e q u é r a n t en ra ison des déc l a ra t ions faites à la p resse par le 

p r é s i d e n t dudi t t r i buna l . Le r e q u é r a n t invoque les ar t ic les 8 et 6 § 1 de la 

Conven t ion . 

4. C o n f o r m é m e n t à l 'ar t icle 52 § 1 du r è g l e m e n t de la C o u r (« le 

r è g l e m e n t »), le p r é s iden t de la C o u r , M. L. W i l d h a b e r , a a t t r i b u é l 'affaire 

à la d e u x i è m e sect ion. La c h a m b r e cons t i t uée au sein de ladi te section 

c o m p r e n a i t de plein dro i t M . B. Confor t i , j u g e élu au t i t r e d e l ' I tal ie 

(ar t ic les 27 § 2 de la Conven t i on et 26 § 1 a) du r è g l e m e n t ) , et 

M. C L . Rozakis , p r é s iden t de la sect ion (ar t ic le 26 § 1 a) du r è g l e m e n t ) . 

Les a u t r e s m e m b r e s dés ignés p a r ce d e r n i e r p o u r c o m p l é t e r la c h a m b r e 

é t a i en t M. M . F ischbach , M. P. L o r e n z e n , M" , c M. Tsa t sa -Nikolovska , 

M . A.B. Baka et M . E. Levi ts (ar t ic le 26 § 1 b) du r è g l e m e n t ) . 

5. U l t é r i e u r e m e n t , M. Rozakis , qui avai t pa r t i c ipé à l ' e x a m e n de 

l 'affaire pa r la C o m m i s s i o n , s 'est d é p o r t é (ar t ic le 28 du r è g l e m e n t ) . E n 
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c o n s é q u e n c e , M. F ischbach a r e m p l a c é M. Rozakis en t a n t q u e p rés iden t 

de la c h a m b r e (ar t ic le 12 du r è g l e m e n t ) et M. G. Boncllo a é té dés igné 

p o u r le r e m p l a c e r au sein de celle-ci. 

6. Le 30 m a r s 1999, ap r è s avoir consu l t é l 'agent du G o u v e r n e m e n t et 

le r e q u é r a n t , la C o u r a décidé qu' i l n 'y avai t pas lieu de t en i r une 

aud ience . 

7. Le G o u v e r n e m e n t a p r é s e n t é son m é m o i r e le 12 ma i 1999 et le 

r e q u é r a n t le sien le 18 j u i n 1999. 

EN F A I T 

A. La p r o c é d u r e re la t ive à la g a r d e d e la f i l le d u r e q u é r a n t 

8. Ressor t i s san t i ta l ien, M. Buscemi est né en 1949 et rés ide à Coni 

(Cuneo ) où il exerce la profession de médec in . 

9. Du concub inage e n t r e le r e q u é r a n t et C F . naqu i t une Fille en 1985. 

Les r a p p o r t s e n t r e le pè r e e t la m è r e se d é g r a d è r e n t r a p i d e m e n t a p r è s la 

na i s sance de la fillette et le t r i b u n a l pour enfan t s c o m p é t e n t du t déjà 

i n t e rven i r pa r le passé . 

10. D a n s un p r e m i e r t e m p s , fa fille du r e q u é r a n t fut confiée à la m è r e , 

de laquel le le r e q u é r a n t s 'é ta i t s é p a r é d a n s l ' in terval le . 

11. Le 21 j a n v i e r 1994 le r e q u é r a n t d e m a n d a au t r i b u n a l pour enfan t s 

de T u r i n de lui confier f o r m e l l e m e n t la g a r d e de l 'enfant , q u e la m è r e lui 

avai t déjà confiée de facto. Celle-ci avait en effet s igné , le 30 ju i l le t 1993, 

u n e déc la ra t ion r econna i s san t le droi t du r e q u é r a n t à avoir la g a r d e de 

l 'enfant . 

12. Le t r i buna l p o u r en fan t s de T u r i n , sous la p rés idence du j u g e 

A.M.B. , o r d o n n a une ins t ruc t ion et le 5 ma i 1994 déc ida de p lacer l 'enfant 

d a n s un foyer d 'accuei l . Il fit app l ica t ion n o t a m m e n t de l 'ar t icle 333 du 

code civil. En m ê m e t e m p s , il l imi ta le dro i t de visite à une fois pa r 

s e m a i n e p o u r la m è r e et à u n e fois p a r mois p o u r le r e q u é r a n t . 

13. Le m a t i n du 3 j u i n 1994, des a s s i s t an t s sociaux c h e r c h è r e n t 

l 'enfant à son école, ap r è s avoir p r évenu les e n s e i g n a n t s , et la t r a n s ­

fé rè ren t d a n s u n foyer. 

14. I m m é d i a t e m e n t a p r è s , le r e q u é r a n t d e m a n d a à ce q u e sa fille fût 

e x a m i n é e pa r u n n e u r o p s y c h i a t r e , mais ce t t e d e m a n d e au ra i t é té re je tée 

pour des moti fs qu i ne sont pas c o n n u s . Selon les a l léga t ions du r e q u é r a n t , 

sa fille a u r a i t fait l 'objet de mauva i s t r a i t e m e n t s d a n s le foyer d 'accuei l . 

15. Le 14 j u i n 1994 le t r i buna l pour enfan t s dés igna d'office deux 

e x p e r t s , à savoir E.T., psychologue , et S.L., neu ropsych ia t r e p o u r en fan t s , 

dont les n o m s figuraient déjà d a n s la décis ion du 5 ma i 1994. Il ressor t 

d 'un cert i f icat de la C h a m b r e de c o m m e r c e de Coni que l ' exper t E .T. 
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exerça i t é g a l e m e n t l 'act ivi té de m a r c h a n d a m b u l a n t de v ê t e m e n t s et 

objets d 'occasion depu i s le 10 j a n v i e r 1994. Les d e u x e x p e r t s é t a i en t 

cha rgés d ' é t ab l i r l 'é ta t des re la t ions e n t r e les p a r e n t s d ' u n e par t et e n t r e 

ceux-ci et l eur fille d ' a u t r e pa r t , en vue n o t a m m e n t de d é t e r m i n e r à quel 

p a r e n t il convenai t de confier la g a r d e de l 'enfant . A ce t t e fin, le t r ibuna l 

prescr ivi t aux d e u x e x p e r t s e n t r e a u t r e s ce qui suit : 

« Que les experts disent, une fois accomplie toute enquête utile, examines les actes de 

la procédure, rencontrés les parents , la grand-mère maternelle et la mineure (...), quel 

est le type de personnalité des parents et la relation entre eux, y compris quant à l'évo­

lution possible dans le futur ; (...) » 

16. Les d e u x e x p e r t s conv inren t d e r e n c o n t r e r c h a c u n u n i q u e m e n t 

l 'un des deux p a r e n t s . 

17. C o n t r e la décision du 5 ma i 1994 le r e q u é r a n t in te r j e t a appe l une 

p r e m i è r e fois le 11 j u i n 1994, ma i s il fut d é b o u t é p a r u n a r r ê t de la cour 

d ' appe l de T u r i n (sect ion spéciale pour enfants) d a t é du 28 ju i l le t 1994. La 

cour d ' appe l a p p r o u v a la décision du t r i buna l , c o m p t e t e n u de la nécess i té 

de p lacer la fillette d a n s u n e n v i r o n n e m e n t plus c a l m e e n vue d ' é t u d i e r les 

difficultés d ' o rd re psychologique q u e les conflits e n t r e ses p a r e n t s avaient 

e n g e n d r é e s . La cour d ' appe l préc isa en o u t r e q u e deux expe r t s privés 

deva i en t avoir la possibil i té de suivre le t rava i l des e x p e r t s d'office. 

18. Les expe r t s privés dés ignés par le r e q u é r a n t ne furent j a m a i s con­

sul tés p e n d a n t le d é r o u l e m e n t des e x a m e n s m e n é s pa r les expe r t s d'office 

e t ne p u r e n t a ss i s t e r à l ' aud i t ion de l ' enfant . L ' un d ' e n t r e eux par t i c ipa 

n é a n m o i n s à u n e r é u n i o n avec les e x p e r t s d'office afin d ' éva luer les élé­

m e n t s recueil l is pa r ces d e r n i e r s au cours de l ' exper t i se . 

19. Le r a p p o r t des e x p e r t s fut déposé le 3 oc tob re 1994. Il é tab l i t 

n o t a m m e n t q u ' a u c u n des d e u x p a r e n t s ne sembla i t en m e s u r e de fournir à 

la fillette un sout ien a d é q u a t et d 'avoir avec elle u n e re la t ion équi l ib rée . 

Les e x p e r t s m e t t a i e n t en o u t r e en évidence le fait qu ' i l s n ' ava ien t pu se 

l ivrer à une a p p r é c i a t i o n complè t e de la pe r sonna l i t é du r e q u é r a n t , celui-

ci ayan t cessé de pa r t i c ipe r aux tes t s psychod iagnos t iques . 

20. Le 10 oc tobre 1994, l 'un des d e u x expe r t s privés déposa son rappor t 

au greffe du t r i buna l . C e r appor t c r i t iqua i t les r é s u l t a t s de l ' exper t i se 

d'office, n o t a m m e n t d a n s la m e s u r e où elle cons idéra i t le r e q u é r a n t 

c o m m e peu soucieux d u b i en -ê t r e de sa fille ainsi que de la m è r e . U n e 

d e u x i è m e exper t i se pr ivée se p r o n o n ç a d a n s le m ê m e sens . 

21 . Le 15 octobre 1994, le r e q u é r a n t s ' ad ressa au t r i buna l , en se 

p l a ignan t de ce q u e l 'un des e x p e r t s d'office ne l 'eût j a m a i s r e n c o n t r é , 

a lors qu ' i l avai t apposé sa s i g n a t u r e sur le r appor t des e x p e r t s qui conte ­

nai t des app réc i a t ions p o r t a n t d i r e c t e m e n t sur la p e r s o n n a l i t é de l ' inté­

ressé , et du fait q u e les expe r t pr ivés n ' ava ien t pas é té convoqués lors de 

l ' audi t ion de l 'enfant p a r les e x p e r t s d'office. Il concluai t q u e la mei l l eure 

solut ion consis ta i t à lui confier la g a r d e de l 'enfant . 
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22. Le 3 n o v e m b r e 1994, le t r i b u n a l , sous la p ré s idence de C L . , con­

firma le p l a c e m e n t de la fillette d a n s un foyer d 'accuei l et o r d o n n a aux 

services sociaux de m é n a g e r u n e sér ie de r e n c o n t r e s e n t r e celle-ci et sa 

m è r e en vue de r e s t i t u e r la g a r d e à ce t t e d e r n i è r e . Le r e q u é r a n t é ta i t en 

r evanche au to r i sé à r e n d r e visite à sa fille s e u l e m e n t u n e fois pa r mois 

pendant deux h e u r e s et u n i q u e m e n t à l ' in tér ieur du foyer. 

23. Le 2 d é c e m b r e 1994, la fille du r e q u é r a n t fut b lessée d a n s un acci­

den t de la r ou t e . Le r e q u é r a n t en fut informé le 7 d é c e m b r e 1994 et le 

l e n d e m a i n se rendi t a u p r è s de sa fille. Re levan t la p ré sence de lésions 

d ' une c e r t a i n e i m p o r t a n c e et cons idé ran t que l 'hôpi tal de la ville où se 

t rouva i t le foyer n ' é t a i t pas équ ipé pour effectuer les e x a m e n s qui s ' im­

posa ien t , il d e m a n d a le 9 d é c e m b r e 1994 au j u g e d ' i n s t ance (pretore) de 

c e t t e ville de l ' au to r i se r à a c c o m p a g n e r p e r s o n n e l l e m e n t sa fille à l 'hôpi ta l 

de Coni , m i e u x équ ipé . C e j u g e e s t i m a la s i tua t ion u r g e n t e et a u t o r i s a le 

r e q u é r a n t à a c c o m p a g n e r sa fille à l 'hôpi tal de Coni avec un dé l égué du 

foyer. Toutefo is , le m ê m e j o u r , le p rés iden t du t r i buna l p o u r en fan t s de 

T u r i n déc ida que le pè re n ' é t a i t pas au to r i sé à in te rven i r . Il c h a r g e a le 

foyer d e s o u m e t t r e l 'enfant aux e x a m e n s q u e le foyer j u g e r a i t o p p o r t u n s , 

et ceci en co l labora t ion avec la m è r e . Le p rés iden t du t r i b u n a l r appe l a 

qu ' i l avai t pris u n e décis ion n ' a u t o r i s a n t le r e q u é r a n t à voir sa fille que 

p e n d a n t deux h e u r e s p a r mois et q u ' é v i d e m m e n t le j u g e d ' i n s t ance igno­

rai t c e t t e décision. 

24. Le 12 d é c e m b r e 1994, le r e q u é r a n t in te r j e t a appe l de la décis ion du 

t r i b u n a l du 3 n o v e m b r e 1994. Il fit valoir n o t a m m e n t q u e seul l 'un des 

e x p e r t s d'office l 'avait r e n c o n t r é , cela m a l g r é la décis ion du t r i buna l l eur 

confiant con jo in t emen t l ' exper t i se . En o u t r e , les expe r t s privés n ' ava ien t 

pas é t é p révenus , pa r les expe r t s c o m m i s d'office, de la d a t e de l ' audi t ion 

de l 'enfant et n ' ava ien t pas non plus pr is pa r t aux dé l ibé ra t ions du t r ibu­

nal le 3 n o v e m b r e 1994. 

25. Le r e q u é r a n t avai t d a n s l ' in terval le d e m a n d é au t r i buna l de con­

fier la fillette à la m è r e et de revoir le r ég ime des visi tes . Il fut d é b o u t é le 

13 d é c e m b r e 1994. Le 18 j a n v i e r 1995, il i n t e r j e t a appe l de ce t t e d e r n i è r e 

décision. E n t r e a u t r e s , il re leva encore une fois les l acunes de l 'expert ise 

d'office et r é i t é r a sa d e m a n d e t e n d a n t à ce que la g a r d e de l 'enfant fût à 

nouveau confiée à la m è r e . 

26. P a r d e u x décis ions d i s t inc tes d a t é e s du 14 février 1995 la cour 

d ' appe l de T u r i n déc l a r a le p r e m i e r appe l i r recevable pour cause de t a r -

diveté et re je ta le d e u x i è m e . 

27. D a n s la d e u x i è m e décis ion, la cour d ' appe l no ta que la p r o c é d u r e 

é ta i t tou jours p e n d a n t e , y compr i s en ce qui concerna i t la d e m a n d e in t ro ­

d u i t e e n t r e - t e m p s pa r la m è r e afin de voir déc l a r e r le r e q u é r a n t déchu de 

ses dro i t s p a r e n t a u x . En par t i cu l i e r , c o m m e l 'avait observé le t r i buna l , 

c e r t a i n s é l é m e n t s à l 'or igine de l 'affaire subs i s t a i en t , tels que l 'opposi t ion 

de la m è r e à l ' idée de r e p r e n d r e sa fille avec elle et les graves p r o b l è m e s 
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d 'o rd re psychologique affectant la re la t ion de la fillette avec le r e q u é r a n t . 

Dès lors, c o m p t e t enu de la n a t u r e provisoire du p l a c e m e n t de la fillette 

d a n s un foyer d 'accuei l , la cour d ' appe l e s t i m a p r é m a t u r é e t ou t e décision 

modif iant la s i tua t ion ac tue l le . Elle ne se p rononça pas sur les a l léga t ions 

du r e q u é r a n t q u a n t aux m o d a l i t é s de l ' exper t i se . 

28. Le 23 ma i 1995, à la su i te d ' une sér ie de r a p p o r t s des services 

sociaux, le t r i buna l au to r i s a la m è r e de la fillette à sé journe r les samed i s 

et les d i m a n c h e s a u p r è s d 'el le . 

29. Le 22 j u i n 1995, le r e q u é r a n t s ' adressa de nouveau à la cour d 'ap­

pel , d e m a n d a n t q u e , c o m p t e t enu de son mala i se c ro issant d a n s le foyer, la 

f i l let te en fût r e t i r é e d ' u r g e n c e e t confiée soit à lui soit à la g r a n d - m è r e 

p a t e r n e l l e . 

30. Le 3 aoû t 1995, la cour d ' appe l re je ta ce d e r n i e r r ecours . Elle con­

s idé ra n o t a m m e n t q u e la g r a n d - m è r e p a t e r n e l l e avai t p a r le passé refusé 

de p r e n d r e la fillette en c h a r g e , et q u e le r e q u é r a n t n 'ava i t pas d é m o n t r é 

q u e ce t t e a t t i t u d e avai t c h a n g é . Elle releva en o u t r e q u e , depu i s qu 'e l le 

avait é t é p lacée d a n s le foyer, la fillette n 'avai t p lus les cr ises d 'hys té r ie 

don t elle souffrait lorsqu 'e l le vivait avec sa m è r e , voyait p lus souvent le 

r e q u é r a n t et n 'ava i t p lus d e m a n d é à q u i t t e r le foyer. La cour d ' appe l no ta 

q u ' a u d e m e u r a n t la fillette avait refusé de passe r q u i n z e j o u r s à la m e r en 

c o m p a g n i e du r e q u é r a n t , ce qui r e s so r t a i t du r a p p o r t des services sociaux 

du 13 j u i n 1995. Enfin, la cour cons idé ra q u e le p l a c e m e n t de la fillette 

a u p r è s de sa g r a n d - m è r e p a t e r n e l l e l ' aura i t é lo ignée de sa m è r e , alors 

qu' i l fallait e n c o u r a g e r la repr i se d ' une re la t ion avec c e t t e d e r n i è r e , mal ­

g r é ses l imi tes et son incapac i té à d é m o n t r e r u n e vér i t ab le affection 

envers sa fille. Celle-ci avai t en effet man i fes t é c l a i r e m e n t le souhai t de 

re jo indre sa m è r e . 

3 1 . Le 9 aoû t 1995 le t r i buna l pour enfan t s r évoqua sa décis ion du 

5 m a i 1994 et o r d o n n a q u e la g a r d e de l 'enfant fût a t t r i b u é e de nouveau à 

la m è r e . Il l imi ta p a r a i l leurs le dro i t de visite du r e q u é r a n t à u n e fois pa r 

mois , d a n s u n endro i t n e u t r e d e v a n t ê t r e convenu avec les services 

sociaux. 

32. D a n s un recours ad res sé au t r i buna l le 5 s e p t e m b r e 1995, le 

r e q u é r a n t se déc l a r a sat isfai t de la décis ion d e r e t i r e r sa fille du foyer, ma i s 

s 'en pri t à celle de m a i n t e n i r les res t r i c t ions à son droi t de visi te. 

33 . Le 23 oc tobre 1995, la cour d ' appe l accueil l i t p a r t i e l l e m e n t ce der­

n ie r r ecours , o r d o n n a n t de p o r t e r d e u n e à d e u x le n o m b r e m e n s u e l d e 

visi tes du r e q u é r a n t . 

34. Le 11 ju i l le t 1996 le t r i buna l au to r i s a la fi l lette à sé journe r chez sa 

t a n t e p a t e r n e l l e pour les vacances , du 19 ju i l le t au 5 aoû t 1996. 

35. Le 24 oc tobre 1996, le t r i buna l accorda au r e q u é r a n t la possibil i té 

de voir sa fille u n ap rès -mid i pa r s e m a i n e . Le t r i buna l soul igna tout de 

m ê m e le c a r a c t è r e e x t r ê m e m e n t p r o b l é m a t i q u e des r a p p o r t s e n t r e les 

services sociaux et le r e q u é r a n t , ce d e r n i e r faisant c o n t i n u e l l e m e n t pa r -
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venir aux p r e m i e r s des d e m a n d e s écr i tes sans toutefois se m o n t r e r vra i ­
m e n t ouver t au d ia logue . 

36. Le r e q u é r a n t in te r j e t a appe l , d e m a n d a n t une in tensi f ica t ion des 

con tac t s avec sa fille, ma i s il fut d é b o u t é pa r u n e décision de la cour 

d ' appe l du 28 j a n v i e r 1997. La décision se fondait sur le r appor t d 'un psy­

c h i a t r e d a t é du 16 d é c e m b r e 1996, selon lequel l 'é tat psychologique de 

l 'enfant s 'é ta i t b e a u c o u p d é g r a d é , ce qu i faisait c r a i n d r e un e f fo n d remen t 

psychologique . Le fait q u e la fillette qualifiait ses p a r e n t s de d é r a n g é s 

m e n t a u x et qu 'e l le souha i t a i t r e n t r e r au foyer d é m o n t r a i t la p r éca r i t é de 

son équi l ib re psychique . La cour d ' appe l conclut q u e la fillette avai t 

s u r t o u t besoin d 'un suivi psychologique et c e r t a i n e m e n t pas de voir son 

p è r e plus souvent . 

37. Le r e q u é r a n t avait e n t r e - t e m p s déposé des p la in te s con t re les 

e x p e r t s d'office, a u p r è s du p r o c u r e u r géné ra l près la C o u r de cassa t ion et 

d u p a r q u e t p rès le t r i b u n a l de T u r i n . Il sou t ena i t que les e x p e r t s d'office 

ava ien t accompli leur t ravai l avec nég l igence , qu ' i ls n ' ava ien t pas con­

voqué les e x p e r t s privés, et qu ' i l s é t a i en t p a r c o n s é q u e n t coupables d ' un 

m a n q u e m e n t à un devoir de leur c h a r g e (omissione d'atti d'ufficio), selon les 

t e r m e s de l 'ar t icle 328 du code péna l . La d e u x i è m e p la in te fut classée sans 

su i te le 22 j u i n 1996 a u mot i f q u ' e n l ' absence de dol il s 'agissai t là d e 

p r o b l è m e s relat ifs aux moda l i t é s d ' une exper t i se dont l ' appréc ia t ion 

revena i t , une fois e n t e n d u s les pa r t i e s et leurs e x p e r t s , au j u g e l 'ayant 

o r d o n n é e . Le t r i buna l soul igna é g a l e m e n t qu' i l a p p a r t e n a i t aux e x p e r t s 

privés d ' ag i r et de se p r é s e n t e r a u p r è s des e x p e r t s d'office. Q u a n t à la 

p r e m i è r e p l a in t e , elle n ' e u t a u c u n e su i te . 

B. Les d é c l a r a t i o n s du p r é s i d e n t d u t r i b u n a l à la p r e s s e 

38. Le 24 j u i n 1994, le quo t id i en i ta l ien La Stampa publ ia un ar t ic le 

c o n t e n a n t des déc l a r a t i ons du p rés iden t du t r ibuna l pour enfan t s de 

T u r i n , C L . , c o n c e r n a n t le t ravai l du t r ibuna l en m a t i è r e de g a r d e 

d ' en fan t s . D a n s cet a r t ic le C L . employa n o t a m m e n t les express ions 

suivant es : 

« Nous ne sommes pas des juges arrache-enfants. » 

« Notre rôle est de libérer l'enfant de sa souffrance. » 

39. Le 1 1 juillet 1994, le m ê m e quo t id i en publ ia u n e l e t t r e s ignée du 

r e q u é r a n t , laquel le cons t i tua i t é g a l e m e n t une r éponse aux p r e m i è r e s 

déc l a r a t i ons de C L . Le r e q u é r a n t r e l a t a l 'épisode du p l acemen t de sa fille 

d a n s un foyer et s ' exp r ima n o t a m m e n t c o m m e suit : 

« Le fait en soi est celui de !a séquestration, ou au moins de la violence sur mineurs. 

Que ce fait ne doive cire considéré ni comme violence ni comme séquestration au motif 

qu'un tribunal y est impliqué, c'est une autre question. » 
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« Cette petite fille a subi un choc, un stress émotionnel d'une cruelle ampleur. » 

« La cruauté de l'exécution ne peut assurément pas ne pas avoir terni l'image de 

l'Etat et provoqué une baisse de confiance envers l'institution qui devrait garantir le 

plus grand respect pour la personne humaine. » 

« Entre autres , l 'inopportunité de la méthode employée découle du l'ait qu'une déci­

sion urgente n'a été exécutée qu'un mois après son adoption. » 

« Dans un cas pareil, je doute que le président L. (...) puisse dire : « nous avons libéré 

un enfant de sa souffrance » ou « nous ne sommes pas des juges arrache-enfants ». » 

40. D a n s une l e t t r e publ iée d a n s La Stampa le 8 aoû t 1994, le p rés iden t 

d u t r i buna l r épondi t au r e q u é r a n t . C L . déc l a r a n o t a m m e n t ce qui suit : 

« (...) L'histoire relatée par [le requérant] ne correspond pas à la vérité pour ce qui 

concerne les circonstances fondamentales des faits (...). La garde de la fillette n'était pas 

confiée au père mais à la mère. A la maison, en raison à la fois des litiges entre parents et 

d'autres circonstances que je ne peux préciser, elle vivait dans des conditions très diffi­

ciles, qui débouchaient sur des épisodes de violence même physique et qui étaient, au fil 

du temps, vraiment destructrices pour l'équilibre psychophysique de la mineure. Son 

éloignement était absolument nécessaire justement afin de la libérer d'une situation 

oppressante (...) La fillette a été bien heureuse de se trouver enfin dans un endroit 

tranquille et serein. Naturellement, si et quand les difficultés relationnelles des parents 

auront été surmontées, la petite pourra rentrer chez elle. J e garantis que toutes les 

personnes qui ont suivi et suivent cette affaire sont très qualifiées : juges experts, 

assistants sociaux, psychologues (...) » 

4 1 . D a n s une l e t t r e publ iée d a n s La Stampa le 5 s e p t e m b r e 1994, le 

r e q u é r a n t réagi t à celle de C L . et d é n o n ç a le fait q u e le j u g e non seule­

m e n t l 'avait qualif ié de m e n t e u r , mais auss i avait révélé des é l é m e n t s 

conf ident ie ls relat ifs à son affaire, qui d a n s u n e pe t i t e ville de province 

tel le q u e Coni ava ien t p e r m i s d ' en ident i f ier fac i lement les p ro t agon i s t e s 

e t ava ien t laissé les gens pe rp lexes . 

42 . A ce t t e m ê m e d a t e , La Stampa publ ia é g a l e m e n t u n e l e t t r e envoyée 

p a r u n g r o u p e de col lègues du r e q u é r a n t , e x p r i m a n t l eur sol idar i té à 

celui-ci. 

4 3 . Le 21 n o v e m b r e 1994, le r e q u é r a n t d e m a n d a le r e m p l a c e m e n t de 

C L . , d a n s la p r o c é d u r e re la t ive à la g a r d e de sa fille, p a r un a u t r e j u g e . Il 

a l l égua i t la pa r t i a l i t é de C L . à cause d u vif é c h a n g e de vues qu ' i l s ava ien t 

eu d a n s la p resse . 

44. P a r une o r d o n n a n c e du 1" d é c e m b r e 1994, le t r i buna l pour enfan t s 

r e j e t a la r écusa t ion avancée pa r le r e q u é r a n t c o m m e é t a n t t a rd ive . Le 

t r i b u n a l cons idé ra en effet q u ' i n d é p e n d a m m e n t du fait que le mot i f invo­

q u é pa r le r e q u é r a n t ne f igurai t pas p a r m i les hypo thèses fo rme l l emen t 

p révues p a r l 'ar t icle 51 du code de p r o c é d u r e civile, la d e m a n d e é ta i t de 

t o u t e m a n i è r e t a rd ive car elle a u r a i t dû ê t r e déposée avan t la d a t e prévue 

pour la décis ion (pr ise le 3 n o v e m b r e 1994 ; voir supra, p a r a g r a p h e 22). 

D 'a i l l eurs , il é ta i t prévisible q u e C L . p o u r r a i t exe rce r la fonction de pré­

s iden t , p u i s q u ' e n cas de s u r n o m b r e de m a g i s t r a t s le m e m b r e le plus 
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anc ien a s s u r e r a i t la p rés idence et q u e le r e q u é r a n t savait q u e C L . 

a p p a r t e n a i t à la sect ion c o m p é t e n t e p o u r conna î t r e de son affaire. En tout 

é t a t de cause , la décis ion ayant déjà é té pr ise , le r e q u é r a n t disposai t des 

moyens de recours o rd ina i r e s , à savoir l ' appel , pour faire valoir ce grief. 

45 . A p r è s les déc l a r a t i ons faites p a r C L . d a n s la l e t t r e publ iée le 8 août 

1994, le r e q u é r a n t avai t auss i déposé une p la in te a u p r è s du p a r q u e t près 

le t r i b u n a l de Mi lan . C e t t e p la in te fut classée sans sui te le 22 m a r s 1995. 

Le j u g e des inves t iga t ions p ré l imina i r e s p rès le t r i buna l de Mi lan consi­

d é r a en effet q u e C L . s 'é ta i t bo rné à r é p o n d r e à la p r e m i è r e l e t t r e du 

r e q u é r a n t , e n rect i f iant les i n e x a c t i t u d e s c o n t e n u e s d a n s les a l l éga t ions 

de ce d e r n i e r et en soul ignant q u e tous les i n t e r v e n a n t s d a n s l 'affaire 

s ' é t a ien t c o m p o r t é s c o r r e c t e m e n t . Les seules a f f i rmat ions of fensantes , 

selon le j u g e , é t a i en t celles d i r igées con t r e C L . , q u e le r e q u é r a n t avai t 

qualif ié d'« a r r a c h e - e n f a n t s ». La r éponse de C L . avait é té co r r ec t e et 

m o d é r é e et n ' ava i t t r ah i a u c u n é l é m e n t conf ident ie l don t il a u r a i t eu 

conna i s sance d a n s l 'exercice d e ses fonctions, ca r de t ou t e m a n i è r e il 

n ' a u r a i t pas é té possible d ' ident i f ier les p e r s o n n e s imp l iquées d a n s 

l 'affaire. C ' é t a i t p lu tô t le r e q u é r a n t qu i avai t révélé les c i r cons tances d a n s 

lesquel les la fillette avait é té é loignée de sa m è r e . A u c u n e a t t e i n t e n 'ava i t 

dès lors é t é p o r t é e à la r é p u t a t i o n et à l ' h o n n e u r du r e q u é r a n t . 

46. Le r e q u é r a n t s ' ad ressa é g a l e m e n t au Conse i l s u p é r i e u r de la 

m a g i s t r a t u r e (Consiglio superiore délia magistratura), en vain. 

LE DROIT INTERNE PERTINENT 

47. Aux t e r m e s de l 'ar t icle 30 de la C o n s t i t u t i o n , 

« Les parents ont le devoir d'entretenir, d 'éduquer et d'élever leurs enfants, y compris 
les enfants nés hors mariage. 

En cas d'incapacité des parents, la loi veille à ce que leurs obligations soient remplies. 

(...) ,. 

48 . Aux t e r m e s de l 'ar t ic le 333 du code civil, 

« Lorsque le comportement de l'un ou des deux parents n'est pas de nature à justifier 

une décision de déchéance (...), tout en étant préjudiciable à l'enfant, le juge peut, le cas 

échéant, adopter toute mesure nécessaire et peut également ordonner l'eloignement de 

l'enfant de la résidence familiale. Pareilles mesures peuvent être révoquées à tout 

moment . » 

PROCÉDURE DEVANT LA COMMISSION 

49. M. Buscemi a saisi la C o m m i s s i o n le 23 j u i n 1995. Il a l légua i t 

n o t a m m e n t la violat ion de son droi t au respec t de sa vie familiale en rai ­

son du p l a c e m e n t de sa fille d a n s un foyer, ainsi q u e la pa r t i a l i t é du p ré -
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s ident du t r ibuna l pour enfan t s de T u r i n et une a t t e i n t e à sa r é p u t a t i o n et 

sa vie familiale en ra ison des déc l a r a t i ons faites à la p resse p a r le p ré ­

s ident dud i t t r i buna l (ar t ic les 8 et 6 § 1 de la C o n v e n t i o n ) . 

50. Le 16 avril 1998, la C o m m i s s i o n a r e t e n u la r e q u ê t e (n" 29569/95) . 

D a n s son r a p p o r t 1 du 27 oc tobre 1998 (ancien ar t ic le 31 de la C o n v e n t i o n ) , 

elle conclut à l ' u n a n i m i t é à la violat ion de l 'ar t ic le 8 en ra ison des moda­

lités de l ' exper t i se et de l 'ar t icle 6 § 1 du fait des d é c l a r a t i o n s du p rés iden t 

du t r i buna l à la p re s se . 

E N D R O L E 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 8 DE LA 

C O N V E N T I O N 

5 1 . Le r e q u é r a n t affirme q u e les m e s u r e s pr ises pa r le t r i buna l pour 

en fan t s de T u r i n ont con t r i bué à une f rac ture p r e s q u e i r r é p a r a b l e e n t r e 

lui et sa fille. Il a l l ègue en pa r t i cu l i e r q u e le t r i buna l s'est appuyé sur une 

exper t i se d é p o u r v u e de f o n d e m e n t et ca rac t é r i s ée p a r des vices de pro­

c é d u r e . Selon lui , il y a eu violat ion de l 'ar t icle 8 de la C o n v e n t i o n , ainsi 

libellé : 

« 1. Toute personne a droit au respect de sa vie privée et familiale, de son domicile et 

de sa correspondance. 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 

pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 

dans une société démocratique, est nécessaire à la sécurité nationale, à la sûreté pu­

blique, au bien-être économique du pays, à la défense de l'ordre et à la prévention des 

infractions pénales, à l.i protection de la santé nu de la morale, nu a la protection des 

droits et libertés d 'autrui. » 

52. Le G o u v e r n e m e n t c o m b a t ce t t e t h è s e . La C o m m i s s i o n e s t ime que , 

bien q u e les m e s u r e s res t r ic t ives pr ises pa r les a u t o r i t é s i t a l i ennes vis-à-

vis des p a r e n t s , y compr i s le r e q u é r a n t , fussent fondées sur des motifs 

p e r t i n e n t s et suff isants , l ' a r t ic le 8 a é t é violé en ra i son des moda l i t é s d e 

l ' exper t i se o r d o n n é e pa r le t r i buna l . 

A. L e s m e s u r e s d ' é l o i g n e m e n t d e la f i l l e 

53. La C o u r r appe l l e que , p o u r u n p a r e n t et son en fan t , ê t r e ensemble 

r e p r é s e n t e un é l é m e n t f o n d a m e n t a l de la vie famil iale et q u e des m e s u r e s 

i n t e r n e s qu i les en e m p ê c h e n t cons t i t uen t u n e ingé rence d a n s le droi t 

p ro t égé pa r l 'ar t icle 8 (a r rê t B r o n d a c. I ta l ie du 9 j u i n 1998, Recueil des arrêts 

1. Note du greffe : le rapport est disponible au greffe. 
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et décisions 1998-IV, p. 1489, § 51) . En l 'espèce, les m e s u r e s res t r ic t ives 

pr ises p a r les au to r i t é s i t a l i ennes vis-à-vis du r e q u é r a n t s ' ana lysent en u n e 

ingé rence d a n s le droi t de celui-ci au respec t de sa vie famil iale . Pare i l le 

i ngé rence m é c o n n a î t cet a r t ic le à moins qu 'e l l e ne soit « p révue pa r la 

loi », ne vise un ou des bu t s l ég i t imes au r e g a r d du p a r a g r a p h e 2 de 

l 'ar t icle 8 et ne puisse passe r p o u r u n e m e s u r e « nécessa i re » « d a n s u n e 

société d é m o c r a t i q u e ». 

54. La C o u r e s t i m e q u e l ' ingérence é t a i t p r évue p a r la loi, en pa r t i cu ­

lier pa r l 'ar t icle 333 du code civil, et poursu iva i t le but lég i t ime de la pro­

tec t ion des dro i t s d ' a u t r u i . Il r e s te à savoir si ce t t e i ngé rence é ta i t auss i 

« nécessa i re » « d a n s u n e société d é m o c r a t i q u e ». 

55. Avec la C o m m i s s i o n , la C o u r cons idère q u e , c o m p t e t enu des élé­

m e n t s r e s s o r t a n t du dossier , s u r t o u t la réa l i t é et la g rav i té des conflits 

e n t r e le r e q u é r a n t et la m è r e d e l 'enfant , les m e s u r e s pr i ses p a r les j u r i ­

dic t ions na t i ona l e s pa ra i s sen t fondées sur des ra isons p e r t i n e n t e s et suf­

f isantes . Mieux p lacées que la C o u r p o u r é tab l i r un j u s t e équi l ib re e n t r e 

les i n t é r ê t s de l 'enfant à vivre d a n s u n mil ieu se re in et ceux insp i ran t les 

d é m a r c h e s d e son pè re ( a r r ê t Sôderbâck c. Suède du 28 oc tobre 1998, 

Recueil 1998-VII, pp. 3095-3096, §§ 30-34), les ju r id i c t ions na t iona le s , 

c o n s t a m m e n t invest ies de l 'affaire et m o y e n n a n t des décis ions a m p l e m e n t 

mot ivées , n 'on t pas dépassé la m a r g e d ' app réc i a t i on m é n a g é e pa r le 

p a r a g r a p h e 2 de l 'ar t icle 8. 

56. P a r t a n t , il n'y a pas eu violat ion de l 'ar t icle 8 du fait des m e s u r e s 

pr ises p o u r é lo igner la fille du r e q u é r a n t . 

B. M o d a l i t é s d e l ' e x p e r t i s e 

57. Pa r a i l leurs , la C o u r ne sau ra i t suivre le r e q u é r a n t , d o n t l 'opinion 

est a d m i s e pa r la C o m m i s s i o n , lorsqu' i l se p r é t e n d v ic t ime d ' u n e violat ion 

de l 'ar t icle 8 en ra ison du d é r o u l e m e n t de l ' exper t i se d'office. 

58. Sans d o u t e , l 'ar t icle 8 d e m a n d e à la Cour , c o m m e elle l 'a re levé, de 

r e c h e r c h e r , « en fonction des c i rcons tances de c h a q u e espèce et n o t a m ­

m e n t de la g rav i té des m e s u r e s à p r e n d r e , si les p a r e n t s ont pu j o u e r d a n s 

le processus déc is ionnel , cons idéré c o m m e un tou t , un rôle assez g r a n d 

pour l eur acco rde r la p ro tec t ion requ ise de leurs i n t é r ê t s . D a n s la néga ­

tive, il y a m a n q u e m e n t au respec t de leur vie famil ia le et l ' ingérence 

r é s u l t a n t de la décision ne sau ra i t pa s se r pour « nécessa i re » au sens de 

l 'ar t icle 8 » ( a r r ê t W. c. R o y a u m e - U n i d u 8 ju i l l e t 1987, série A n" 121-A, 

pp . 28 et 29, § 64). La C o u r a aussi r econnu q u e si « l 'ar t icle 8 ne r e n f e r m e 

a u c u n e condi t ion explici te de p r o c é d u r e , (...) il faut q u e le processus déci­

s ionnel d é b o u c h a n t sur des m e s u r e s d ' i ngé rence soit équ i t ab le et r e spec te 

c o m m e il se doit les i n t é r ê t s p ro t égés pa r l 'ar t icle 8 » ( a r r ê t McMichae l 

c. R o y a u m e - U n i du 24 février 1995, série A n" 307-B, p. 55, § 87). 
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59. A cet éga rd , le G o u v e r n e m e n t sou t ien t q u e , s'il est vra i que dans le 

cad re des p r o c é d u r e s en m a t i è r e de g a r d e d ' en fan t s les pa r t i e s on t des 

pouvoirs d ' i n t e rven t ion l imi tés pa r r a p p o r t aux p r o c é d u r e s o rd ina i res , ce 

qu i s ' expl ique p a r le fait qu ' i l s 'agit d ' une p r o c é d u r e non con t en t i euse et 

ayan t pour seul bu t de s a u v e g a r d e r les i n t é r ê t s des m i n e u r s , il ne faut pas 

p e r d r e de vue q u e le r e q u é r a n t a é té e n t e n d u à c h a q u e occasion, q u e tous 

les é l é m e n t s c o n c e r n a n t le doss ier on t tou jours é t é p o r t é s à sa connais ­

sance et qu ' i l a eu la possibi l i té de les c o m m e n t e r . P o u r ce qu i est en par­

t icul ier de la p r é t e n d u e act ivi té de m a r c h a n d a m b u l a n t exe rcée pa r l 'un 

des expe r t s c o m m i s d'office, le G o u v e r n e m e n t c o n t e s t e la r éa l i t é de c e t t e 

a l léga t ion et observe que l ' évaluat ion de la c o m p é t e n c e profess ionnel le 

d 'un exper t ne p e u t se fonder que sur l 'activité exe rcée en c e t t e qua l i t é . Le 

G o u v e r n e m e n t avance de surcro î t q u e l 'on ne sau ra i t c o n s t a t e r une viola­

t ion u n i q u e m e n t sur la base des moda l i t é s de l ' exper t i se alors q u e , c o m m e 

la C o m m i s s i o n l'a r econnu d a n s son r a p p o r t , l ' ingérence d a n s la vie fami­

liale du r e q u é r a n t é ta i t en e l l e -même jus t i f iée . 

60. Avec le G o u v e r n e m e n t , la C o u r e s t ime q u e les pr inc ipes exposés 

ci-dessus ( p a r a g r a p h e 58) , q u a n t au rôle des p a r e n t s d a n s le processus 

décis ionnel , n 'on t pas é té m é c o n n u s dans le cas d ' e spèce . En effet, on ne 

saura i t e s t i m e r que le r e q u é r a n t n ' a j o u é a u c u n rôle d a n s le processus 

déc is ionnel . Il y a é t é au con t r a i r e actif, il a tou jours pu expose r ses vues 

devan t les j u r id i c t ions na t iona le s et il a pu p r e n d r e conna i s sance de tous 

les d o c u m e n t s . En o u t r e , l 'un des expe r t s pr ivés a pu d i scu te r avec les 

e x p e r t s d'office les r é s u l t a t s des e x a m e n s effectués au cours de l ' exper t i se . 

En fait, le p rocessus décis ionnel cons idéré d a n s son e n s e m b l e n ' a p p a r a î t 

pas i n é q u i t a b l e . O n ne s au ra i t p a r a i l leurs a t t r i b u e r un poids excessif au 

fait q u e l 'un des d e u x e x p e r t s exerça i t é g a l e m e n t l 'act ivi té de m a r c h a n d 

a m b u l a n t ( p a r a g r a p h e 15 c i -dessus) . A ce propos , la C o u r no te que le 

r e q u é r a n t ne con te s t e pas e x p r e s s é m e n t la c o m p é t e n c e professionnel le de 

cet expe r t en t a n t q u e psychologue. La C o u r cons idère q u e le fait q u e cet 

expe r t exerça i t une act ivi té de m a r c h a n d a m b u l a n t ne sau ra i t e n t a c h e r 

ses c o m p é t e n c e s de psychologue. 

61 . Q u a n t à la non-aud i t ion du r e q u é r a n t p a r l 'un des d e u x expe r t s 

c o m m i s d'office, la C o u r e s t ime q u e la décision du t r i buna l fixant le but de 

l ' exper t i se é t a i t r éd igée en des t e r m e s su f f i s amment g é n é r a u x p o u r lais­

ser aux e x p e r t s u n e c e r t a i n e m a r g e de d iscré t ion q u a n t à la m a n i è r e con­

c rè t e de p rocéde r à l ' exper t i se . En tout cas, les r é s u l t a t s de l ' exper t i se on t 

é t é e x a m i n é s p a r les deux e x p e r t s c o n j o i n t e m e n t . D a n s ce c o n t e x t e , il y a 

lieu de t en i r c o m p t e é g a l e m e n t du fait q u e le r e q u é r a n t a i n t e r r o m p u sa 

pa r t i c ipa t ion aux tes t s psychod iagnos t iques ( p a r a g r a p h e 19 ci-dessus) . 

62. Selon la C o u r , il a u r a i t p e u t - ê t r e é t é s o u h a i t a b l e q u e les e x p e r t s 

pr ivés fussent imp l iqués d a v a n t a g e aux di f férentes phases de l ' exper t i se 

et pas u n i q u e m e n t lors de la r éun ion d ' éva lua t ion de ses r é s u l t a t s , bien 

qu ' i l ne r e s so r t e pas du doss ier que les e x p e r t s pr ivés l 'a ient effect ivement 
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d e m a n d é . N é a n m o i n s , les c i r cons tances évoquées p a r le r e q u é r a n t ne 

suffisent pas à elles seules à nu i r e à l ' équ i té d ' une p r o c é d u r e qui s 'est 

appuyée non s e u l e m e n t sur l ' exper t i se mise en cause , mais é g a l e m e n t sur 

t o u t e u n e sér ie de r a p p o r t s des services sociaux (voir c i -dessus , n o t a m ­

m e n t le p a r a g r a p h e 28). 

63 . En conclusion, il n 'y a pas non plus eu violat ion de l 'ar t icle 8 q u a n t 
a u x m o d a l i t é s de l ' exper t i se . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N EN RAISON DES D É C L A R A T I O N S DU P R É S I D E N T 

DU TRIBUNAL P O U R ENFANTS DE T U R I N À LA PRESSE 

64. Le r e q u é r a n t se plaint de la pa r t i a l i t é du p rés iden t du t r ibuna l 

pour en fan t s de T u r i n , C L . , et sou t i en t q u e sa cause n ' a u r a i t pas dû ê t r e 

e n t e n d u e p a r u n t r i buna l p rés idé p a r une p e r s o n n e avec laquel le il a eu 

u n e p o l é m i q u e d a n s la p resse . Il a l lègue de ce fait la violat ion de l 'ar t icle 6 

§ 1 de la Conven t ion , ainsi libellé : 

« Toute personne a droit à ce que sa cause soit entendue équitablement (...) par un 

tribunal indépendant et impartial (...) qui décidera (...) des contestations sur ses droits 

et obligations de caractère civil (...) » 

65. Le G o u v e r n e m e n t e s t ime q u e l ' impar t i a l i t é du p rés iden t du t r ibu­

na l ne susci te a u c u n d o u t e . Les décisions a d o p t é e s pa r le t r i buna l sous la 

p ré s idence d e C L . n ' on t pas é t é modif iées u l t é r i e u r e m e n t et les p la in tes 

q u e le r e q u é r a n t a déposées à l ' encon t re de ce d e r n i e r ont é té c lassées 

sans su i te . En o u t r e , c'est le r e q u é r a n t qui a e n t a m é la p o l é m i q u e p a r sa 

l e t t r e pub l iée d a n s La Stampa, en m o n t r a n t sous un j o u r défavorable le 

t ravai l du t r i b u n a l , appuyé en cela pa r le j o u r n a l i s t e r e sponsab le de la 

r u b r i q u e . Dès lors, le p r é s iden t du t r i buna l a tout s i m p l e m e n t cons idéré 

de son devoir de p rocéde r à u n e mise au po in t , c o m p t e t enu s u r t o u t du 

r i sque de dé s in fo rma t ion r é s u l t a n t de la re la t ive i m p o r t a n c e accordée pa r 

le q u o t i d i e n en ques t i on à l 'his toire du r e q u é r a n t . 

66. Le r e q u é r a n t s 'oppose à ce t t e t hè se . 

67. La C o u r soul igne avant tou t q u e la plus g r a n d e d i sc ré t ion s ' impose 

a u x a u t o r i t é s j ud ic i a i r e s lorsqu 'e l les sont appe l ée s à j u g e r , afin d e g a r a n ­

tir leur image d é j u g e s i m p a r t i a u x . C e t t e d i sc ré t ion doi t les a m e n e r à ne 

pas u t i l i ser la p resse , m ê m e p o u r r é p o n d r e à des provoca t ions . Ainsi le 

veu l en t les impéra t i f s s u p é r i e u r s de la j u s t i c e et la g r a n d e u r de la fonction 

jud ic i a i r e . 

68. Avec la C o m m i s s i o n , la C o u r e s t ime q u e le fait q u e le p r é s iden t du 

t r i b u n a l ai t employé p u b l i q u e m e n t des express ions s o u s - e n t e n d a n t une 

appréc i a t ion négat ive de la cause du r e q u é r a n t avan t de p rés ide r l 'organe 

jud ic ia i r e appe lé à t r a n c h e r l 'affaire, ne s emble à l 'évidence pas compa­

t ible avec les ex igences d ' i m p a r t i a l i t é de tout t r i buna l , consac rées à 
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l 'ar t icle 6 § 1 de la Conven t i on . En effet, les déc l a ra t ions d u p ré s iden t du 

t r i buna l é t a i en t de n a t u r e à jus t i f i e r ob jec t ivement les c r a i n t e s du 

r e q u é r a n t à l ' égard de son i m p a r t i a l i t é (voir, mutatis mutandis, l ' a r rê t 

F e r r a n t e l l i et S a n t a n g e l o c. I tal ie du 7 août 1996, Recueil 1996-III, p . 952, 

§§ 59 et 60). 

69. P a r t a n t , il y a eu viola t ion de l 'ar t ic le 6 § 1 de la Conven t i on . 

III. SUR LA V I O L A T I O N ALLÉGUÉE DE L 'ARTICLE 8 DE LA 

C O N V E N T I O N EN RAISON DES D É C L A R A T I O N S DU 

P R É S I D E N T DU TRIBUNAL P O U R ENFANTS DE T U R I N À LA 

PRESSE 

70. Le r e q u é r a n t se p la in t é g a l e m e n t d ' une violat ion de l 'ar t icle 8 de la 

Conven t i on en ra ison des déc l a r a t i ons de C L . publ iées pa r La Stampa ; il 

a l lègue u n e a t t e i n t e à sa r é p u t a t i o n et à sa vie famil ia le . 

71 . Le G o u v e r n e m e n t c o m b a t ce t t e t hèse . 

72. La C o u r cons idère q u ' a u c u n e a t t e i n t e au d ro i t d u r e q u é r a n t au 

respec t de sa vie pr ivée et familiale ne sau ra i t ê t r e c o n s t a t é e de ce chef, 

c o m p t e t e n u de ce que , d a n s sa l e t t r e du 11 ju i l le t 1994, l ' in té ressé avait 

l u i -même dévoilé son iden t i t é . 

73. P a r t a n t , il n 'y a pas eu violat ion de l 'ar t icle 8 de la Conven t i on à cet 

éga rd . 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

74. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une satis­

faction équitable. » 

A. D o m m a g e 

75. Le r e q u é r a n t d e m a n d e en p r e m i e r l ieu 500 mil l ions de lires 

i t a l i ennes (ITL) à t i t r e de r é p a r a t i o n pour le pré judice m a t é r i e l , faisant 

valoir en pa r t i cu l i e r le p ré jud ice por té à son i m a g e profess ionnel le de 

ch i ru rg ien . Il d e m a n d e en o u t r e 2 mi l l ia rds I T L à t i t r e de r é p a r a t i o n du 

pré judice m o r a l . 

76. Le G o u v e r n e m e n t ne se p rononce pas sur la ques t i on . 

77. La C o u r note qu 'e l l e ne dispose d ' a u c u n é l é m e n t lui p e r m e t t a n t de 

c o n s t a t e r l ' ex i s tence d ' u n d o m m a g e m a t é r i e l . Q u a n t au pré jud ice mora l , 

elle e s t ime q u e le cons ta t de violat ion de l 'ar t ic le 6 § 1 de la Conven t ion 

cons t i tue u n e r é p a r a t i o n suff isante . A cet égard , elle t i en t compte 
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n o t a m m e n t de ce q u e le r e q u é r a n t a c o n t r i b u é d ' une m a n i è r e significative 

à a l i m e n t e r d a n s la presse la p o l é m i q u e le c o n c e r n a n t . 

B. Fra i s e t d é p e n s 

78. Le r e q u é r a n t sollicite avan t tout le r e m b o u r s e m e n t des frais 

e n c o u r u s d a n s la p r o c é d u r e devan t les j u r id i c t ions i n t e rne s , se m o n t a n t à 

3 105 000 ITL (le r e q u é r a n t a p rodui t des no tes d ' h o n o r a i r e s a f fé rentes à 

la p r o c é d u r e de g a r d e de l 'enfant et a dé ta i l lé les s o m m e s versées pour les 

expe r t i s e s pr ivées) . 

79. La C o u r note q u e les é l é m e n t s fournis p a r le r e q u é r a n t se r ap ­

p o r t e n t u n i q u e m e n t aux frais exposés en re la t ion avec la p r o c é d u r e de 

p l a c e m e n t de sa fille - le r e q u é r a n t n ' a pas d e m a n d é le r e m b o u r s e m e n t 

des frais é v e n t u e l l e m e n t a s s u m é s pour p réven i r ou faire co r r ige r la viola­

t ion de l 'ar t ic le 6 § 1 de la C o n v e n t i o n - et cons idè re , a u vu d e ses conclu­

sions sur l 'ar t icle 8 de la Conven t ion , qu ' i l n 'y a pas lieu d ' a l louer à 

l ' in té ressé de r e m b o u r s e m e n t à ce t i t r e . 

80. Q u a n t aux frais encourus devan t les o r g a n e s de la Conven t ion , la 

C o u r , s t a t u a n t en équ i t é c o m m e le veut l 'ar t icle 41 de la Conven t ion et 

c o m p t e t e n u du fait que le r e q u é r a n t a agi en p e r s o n n e , al loue à celui-ci la 

s o m m e de 1 000 000 I T L p o u r frais et d é p e n s . 

C. I n t é r ê t s m o r a t o i r e s 

8 1 . Selon les in fo rma t ions dont dispose la Cour , le t aux d ' i n t é r ê t légal 

appl icab le en I tal ie à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 2,5 % l 'an. 

PAR CES MOTIFS, LA COUR 

1. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t ic le 6 § 1 de la Conven ­
tion ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 8 de la Con­
ven t ion ; 

3. Dit, p a r six voix con t re u n e , que le p r é s e n t a r r ê t cons t i tue pa r l u i -même 

une sa t i s fac t ion équ i t ab l e suff isante au t i t r e du préjudice mora l al lé­

gué ; 

4. Dit, à l ' u n a n i m i t é , que l 'Eta t d é f e n d e u r doit ve r se r au r e q u é r a n t , dans 

les t rois mois , 1 000 000 (un mill ion) l ires i t a l i ennes p o u r frais et 

d é p e n s , m o n t a n t à ma jo re r d ' un i n t é r ê t s imple de 2,5 % l 'an à c o m p t e r 

de l ' exp i ra t ion dud i t déla i et j u squ ' au v e r s e m e n t ; 
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5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion équ i t ab l e pour le sur ­

plus . 

Fai t en f rançais , puis c o m m u n i q u é pa r écri t le 16 s e p t e m b r e 1999, en 

appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Er ik F R I B E R G H M a r c F I S C H B A C H 

Greffier P rés iden t 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en p a r t i e 

d i s s iden te de M. Bonel lo . 

M.F. 
E.F. 
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OPINION EN PARTIE DISSIDENTE 
DE M. LE JUGE BONELLO 

(Traduction) 

J e ne p a r t a g e pas l'avis de la major i t é lorsqu 'e l le conclut que le cons ta t 

de viola t ion de l 'ar t ic le 6 § 1 de la Conven t i on cons t i tue en soi u n e sa t is ­

faction équ i t ab l e suff isante pour le d o m m a g e m o r a l a l légué pa r le r e q u é ­

r a n t . J ' e s t i m e que pare i l « n o n - r e d r e s s e m e n t » est i n a d é q u a t quel le q u e 

soit la cour de ju s t i ce conce rnée et se t rouve en o u t r e en con t r ad ic t ion avec 

les t e r m e s de la Conven t ion , c o m m e j e l ' expl ique en dé ta i l d a n s m o n 

opinion en p a r t i e d i s s iden te j o i n t e à l 'affaire Aquilina c. Malte [ G C ] , 

n° 25642/94, C E D H 1999-111. 
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I. A similar judgment was delivered by the Court on the same day in Lustig-Prean and Beckett v. 
the United Kingdom, nos. 31417/96 and 32377/96. Copies arc obtainable from the Registry. 
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S U M M A R Y 1 

Discharge of homosexuals from the armed forces following instrusive 
investigations 
Effectiveness of judicial review as a remedy in respect of complaint con­
cerning privacy 

Article 3 

Degrading treatment - Instrusive investigations into private lives of homosexuals in the armed 
forces - Minimum level of severity 

Article 8 

Private life - Blanket ban on homosexuals in the armed forces - Discharge of homosexuals from 
the armed forces - Intrusive investigations into private lives of homosexuals - Interference -
Seventy of interference - National security - Prevention of disorder - Necessary in a democratic 
society - Proportionality - Requirement of convincing and weighty reasons justifying inter­
ference 

Article 13 

Effective remedy - Judicial review — Test of irrationality applied by domestic courts precluding 
examination of necessity and proportionality 

The applicants were respectively a senior aircraft woman and a sergeant in the 
Royal Air Force. At the relevant time, the armed forces operated a blanket ban 
on homosexuals. The first applicant admitted to being homosexual during a prc-
disciplinary interview following her absence without leave. She and her partner 
were then interviewed by the service police, who prepared a report recommend­
ing the applicant's administrative discharge. The second applicant was also sus­
pected of being homosexual. The service police interviewed his wife and several 
acquaintances before also interviewing the applicant who, after initially denying 
that he was homosexual, admitted that he was. He was then questioned further. 
The interviews with both applicants involved questions about the nature of their 
respective homosexual relationships. Both applicants were duly discharged from 
the armed forces. Their applications for judicial review were dismissed on the 
ground that, although the applicants had exemplary service records and there 
was no suggestion that their sexual orientation had in any way affected their 
ability to carry out their work, it could not be said that the decision to discharge 

1. This summary by the Registry does not bind the Court. 
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them was irrational, this being the test to be applied. Their appeal was dis­
missed by the Court of Appeal and leave to appeal to the House of Lords was 
refused. 

Held 
(1) Article 8: As to whether there had been an interference with the right to 
respect for private life, the Government had not claimed that the applicants had 
waived their rights under Article 8 when joining the armed forces and the appli­
cants had not been dismissed for failing to disclose their homosexuality at that 
time. Moreover, there was evidence that the first applicant had only become aware 
of her homosexuality after being recruited. The investigations, which had included 
detailed interviews with the applicants and others concerning their sexual orien­
tation and practices, together with the preparation of a report, constituted a direct 
interference, as did their subsequent discharge on the sole ground of their sexual 
orientation. These interferences were in accordance with the law and the policy of 
excluding homosexuals from the armed forces could be said to pursue the 
legitimate aims of the interests of national security and the prevention of disorder. 
While there was doubt as to whether the investigations continued to serve any such 
aim once the applicants had admitted their homosexuality, it was unnecessary to 
decide this question. 
As to the necessity of the interferences, the sole reason for the investigations and 
discharges was the applicants' sexual orientation. Since this concerned a most 
intimate aspect of an individual's private life, particularly serious reasons were 
required by way of justification. The interferences were especially grave due to, 
firstly the exceptionally intrusive character of the investigation process, involving 
detailed questions about sexual practices and preferences, secondly the profound 
effect which discharge had had on the applicants' career prospects, including the 
difficulty in finding equivalent positions in civilian life, and thirdly the absolute 
and general character of the policy, which allowed discharge on the grounds of 
innate personal characteristics rather than conduct. Even if the surveys conducted 
by the armed forces were representative of the views of personnel - which was open 
to some doubt - the problems identified as a threat to the operational effectiveness 
of the armed forces were founded solely on the negative attitudes of heterosexual 
personnel towards a homosexual minority. To the extent that such attitudes 
represented a predisposed bias, they could not in themselves amount to sufficient 
justification for the interferences. There was a lack of concrete evidence of the 
damage to morale and fighting power which a change in the policy would allegedly 
entail. It could reasonably be assumed that some difficulties might be anticipated, 
but steps had already been taken to deal with, for example, racial discrimination, 
and negative attitudes were not sufficient to justify the rejection of a proposed 
alternative policy; it had not been established that codes of conduct and dis­
ciplinary rules would prove ineffective to deal adequately with the potential 
problems. Furthermore, widespread and consistently developing views and asso­
ciated legal changes in the Contracting Stales - in only a few of which there existed 
such a blanket ban - could not be overlooked. In conclusion, the Government had 
not offered convincing and weighty reasons to justify the policy or the consequent 
discharge of the applicants. With regard to the continuation of the investigations 
after the applicants' admissions, separate examination was required. It was clear 



S M I T H A N D G R A D Y v. T H E U N I T E D K I N G D O M J U D G M E N T 49 

that the applicants had wished to remain in the air force and the risk of false 
claims being made could not provide justification; moreover, neither the risk of 
blackmail nor any clinical risks provided justification. Consequently, no convincing 
and weighty reasons had been given by the Government. 
Conclusion: violation (unanimously). 
(2) Article 14 taken in conjunction with Article 8: This complaint amounted in 
effect to the same complaint, albeit seen from a different angle, as that considered 
under Article 8. 
Conclusion: no separate issue (unanimously). 
(3) Article 3 taken alone and in conjunction with Article 14: Whilst it could not be 
excluded that treatment grounded on a predisposed bias against homosexuals of 
the nature, described by the applicants could in principle fall within the scope of 
Article 3, and the policy, investigations and discharges had undoubtedly been dis­
tressing and humiliating for the applicants, the t reatment did not reach the mini­
mum level of severity required by that provision. 
Conclusion: no violation (unanimously). 
(4) Article 10 taken alone and in conjunction with Article 14: It could not be ruled 
out that the silence imposed on the applicants as regards their sexual orientation 
could constitute an interference with their freedom of expression. However, the 
subject matter of the policy and the sole ground for the investigations and dis­
charges was an essentially private manifestation of human personality. The free­
dom of expression element was subsidiary and it was unnecessary to examine these 
complaints. 
Conclusion: not necessary to examine (unanimously). 
(5) Article 13: Since the Convention did not form part of English law, the ques­
tions as to whether the application of the policy violated the applicants' rights 
under Article 8 - and in particular whether the policy had been shown to respond 
to a pressing social need or to be proportionate - could not be properly answered by 
the domestic courts, before which the sole issue was whether the decisions were 
irrational. The threshold in that respect was so high that any consideration of the 
necessity and proportionality was effectively precluded. Consequently, the appli­
cants did not have an effective remedy available. 
Conclusion: violation (unanimously). 
Article 41: The Court considered that the question of the application of Article 41 
was not ready for decision and reserved the said question. 
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In t h e c a s e o f S m i t h a n d Grady v. the U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . -P. C O S T A , President, 
Sir Nicolas B R A T Z A , 

M r L . L O U C A I D E S , 

M r P. K U R I S , 

M r W. F U H R M A N N , 

M r s H.S . G R E V E , 

M r K . T R A J A , judges, 
and Mrs S. D O L L E , Section Registrar, 

H a v i n g de l ibe ra t ed in pr iva te on 18 May and 24 Augus t 1999, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in two appl ica t ions aga ins t t he U n i t e d Kingdom 
of G r e a t Br i t a in and N o r t h e r n I r e l and lodged by the app l i can t s wi th the 
E u r o p e a n C o m m i s s i o n of H u m a n R i g h t s (" the C o m m i s s i o n " ) u n d e r for­
m e r Art ic le 25 of t he Conven t ion for the P ro tec t ion of H u m a n Righ t s and 
F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) . 

T h e First app l i can t , Ms J e a n e t t e Smi th , is a Br i t i sh na t iona l born in 
1966 a n d res iden t in E d i n b u r g h . H e r appl ica t ion was in t roduced on 
9 S e p t e m b e r 1996 a n d was r eg i s t e r ed on 27 N o v e m b e r 1996 u n d e r file no. 
33985/96. T h e second app l i can t , M r G r a e m e Grady , is a Br i t i sh na t iona l 
bo rn in 1963 a n d re s iden t in London. His appl ica t ion was in t roduced on 
6 S e p t e m b e r 1996 and was also r eg i s t e r ed on 27 N o v e m b e r 1996 u n d e r file 
no. 33986/96. Both app l i can t s w e r e r e p r e s e n t e d before t he Commiss ion 
and , subsequen t ly , before t he C o u r t by M r P. Leech , a legal d i rec tor of 
L ibe r ty which is a civil l iber t ies g r o u p based in London . 

2. T h e app l i can t s compla ined tha t the inves t iga t ions in to the i r homo­
sexua l i ty and the i r d i scha rge from the Royal Air Force on the sole g round 
t h a t t hey a r e h o m o s e x u a l cons t i t u t ed viola t ions of Ar t ic le 8 of t h e Con­
vent ion t a k e n a lone a n d in conjunct ion wi th Art ic le 14. T h e y also invoked 
Art ic les 3 a n d 10 of t he Conven t i on t a k e n a lone a n d in conjunct ion with 
Art ic le 14 in re la t ion to the policy of t he Min is t ry of Defence aga ins t 
h o m o s e x u a l s in t he a r m e d forces and the c o n s e q u e n t inves t iga t ions and 
d i scha rges . T h e y fu r the r c o m p l a i n e d u n d e r Art ic le 13 t h a t they did not 
have an effective d o m e s t i c r e m e d y for these viola t ions . 

3. O n 20 May 1997 the C o m m i s s i o n (Plenary) dec ided to give notice of 
t he appl ica t ions to the U n i t e d Kingdom G o v e r n m e n t (" the G o v e r n m e n t " ) 
a n d invited t h e m to submi t observa t ions on the admiss ib i l i ty and mer i t s of 
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t he app l ica t ions . In add i t ion , t he appl ica t ions were j o ined to two s imi la r 
app l ica t ions (nos. 31417/96 and 32377/96, Lus t ig -Prean v. t he U n i t e d 
K i n g d o m and Becke t t v. the U n i t e d K i n g d o m ) . 

T h e G o v e r n m e n t , r e p r e s e n t e d by M r M. E a t o n and , subsequen t ly , by 
M r C. W h o m e r s l e y , bo th A g e n t s , Fore ign and C o m m o n w e a l t h Office, 
s u b m i t t e d the i r obse rva t ions on 17 O c t o b e r 1997. 

4. O n 17 J a n u a r y 1998 t h e C o m m i s s i o n dec ided to ad journ t h e appl i­
ca t ions p e n d i n g the o u t c o m e of a re fe rence to the E u r o p e a n C o u r t of 
J u s t i c e ("ECJ") p u r s u a n t to Art ic le 177 of the T r e a t y of R o m e by the 
Engl i sh H igh C o u r t on the ques t ion of the appl icabi l i ty of t he Counci l 
Di rec t ive on the I m p l e m e n t a t i o n of t he Pr inciple of Equa l T r e a t m e n t for 
M e n a n d W o m e n as r e g a r d s Access to E m p l o y m e n t , Voca t iona l T r a i n i n g 
and P r o m o t i o n a n d W o r k i n g Cond i t ions 76 /207 /EEC ("the I^qual T r e a t ­
m e n t Di rec t ive") to a difference of t r e a t m e n t based on sexua l o r i en t a t i on . 

5. O n 17 Apri l 1998 t h e app l i can t s s u b m i t t e d the i r observa t ions in 
r e sponse to those of t he G o v e r n m e n t . 

6. O n 13 Ju ly 1998 the H igh C o u r t de l ivered its j u d g m e n t w i t h d r a w i n g 
its re ference of t he above ques t i on given the decision of the ECJ in t he case 
of R. v. Secretary of State for Defence, ex parte Perkins (13 J u ly 1998). 

7. Fol lowing the en t ry in to force of Protocol No. 11 to the Conven t i on 
on 1 N o v e m b e r 1998 and in acco rdance wi th the provisions of Art ic le 5 § 2 
thereof, t he app l ica t ions were e x a m i n e d by the C o u r t . 

In acco rdance wi th Rule 52 § 1 of t h e Rules of C o u r t 1 , t he P re s iden t of 
t he C o u r t , M r L. W i l d h a b e r , ass igned the case to the T h i r d Sect ion. T h e 
C h a m b e r cons t i t u t ed wi th in t h a t Sec t ion included ex officio Sir Nicolas 
B r a t z a , t he j u d g e e lec ted in respec t of t he U n i t e d K i n g d o m (Article 27 § 2 
of the Conven t i on a n d Ru le 26 § 1 (a ) ) , and M r J . -P . Cos t a , Ac t ing P re ­
s ident of t he Sect ion and P res iden t of the C h a m b e r (Rules 12 and 26 § 1 
(a ) ) . T h e o t h e r m e m b e r s de s igna t ed by the l a t t e r to comple t e t he C h a m ­
b e r w e r e M r L. Louca ides , M r P . Kflris, M r W. F u h r m a n n , M r s H .S . G r e v e 
and M r K. T r a j a (Rule 26 § 1 (b)) . 

8. O n 23 F e b r u a r y 1998 the C h a m b e r dec la red t he appl ica t ions 
a d m i s s i b l e 2 and , while it r e t a i n e d the j o i n d e r of the p re sen t app l ica t ions , it 
dec ided to disjoin t h e m from the Lus t i g -P rean a n d Becke t t cases . T h e 
C h a m b e r also dec ided to hold a h e a r i n g on the m e r i t s of t he case . 

9. O n 29 Apri l 1999 t h e P r e s i d e n t of the C h a m b e r dec ided to g ran t 
Ms S m i t h legal aid. 

10. T h e h e a r i n g in this case a n d in t he case of Lus t i g -P rean a n d 
Becke t t v. t he U n i t e d K i n g d o m , took place in public in the H u m a n Righ t s 
Bui ld ing , S t r a s b o u r g , on 18 M a y 1999. 

Notes by the Registry 
1. The Rules of Court came into force on 1 November 1998. 
2. The Court 's decision is obtainable from the Registry. 
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T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r C. W H O M E R S L E Y , Fo re ign a n d C o m m o n w e a l t h Office, Agent, 
M r J . E A D I E , Counsel, 
M r J . B E T T E L E Y , 

Ms J . P F I E F F E R , Advisers; 

(b) for the applicants 
M r B. E M M E R S O N , 

Ms J . S I M O R , 

M r P. L E E C H , 

Ms D . L U P I N G , 

M r A. C L A P H A M , 

Counsel, 

Solicitors, 
Adviser. 

T h e C o u r t h e a r d add res se s by M r E m m e r s o n a n d M r Ead ie . 

THE FACTS 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e f i r s t a p p l i c a n t 

11. O n 8 Apri l 1989 Ms J e a n e t t e S m i t h ( the first app l i can t ) joined 
the Royal Air Force to serve a n ine-year e n g a g e m e n t (which could be 
e x t e n d e d ) as a n enro l l ed n u r s e . She s u b s e q u e n t l y o b t a i n e d the r ank of 
senior a i rcraf t w o m a n . F r o m 1991 to 1993 she was r e c o m m e n d e d for pro­
mot ion . A p r o m o t i o n was d e p e n d e n t on he r b e c o m i n g a staff nu r se and in 
1992 she was accep t ed for t h e r e l evan t convers ion course . H e r final e x a m s 
were to t ake place in S e p t e m b e r 1994. 

12. O n 12 J u n e 1994 the app l ican t found a m e s s a g e on h e r answer ing 
m a c h i n e from a n unident i f ied female cal ler . T h e cal ler s t a t e d t h a t she had 
informed the air force a u t h o r i t i e s of the app l i can t ' s homosexua l i ty . O n 
13 J u n e 1994 the app l ican t did not r epo r t , as r e q u i r e d , for du ty . O n tha t 
day a w o m a n t e l e p h o n e d the a i r force Provost and Secur i ty Service (" the 
service police") s t a t i n g , inter alia, t h a t t he appl ican t was homosexua l and 
was sexual ly h a r a s s i n g the cal ler . 

13. O n 15 J u n e 1994 the app l ican t r e p o r t e d for du ty . She was called to 
a prc-d isc ip l inary in te rv iew because of he r absence w i thou t leave. I n 
exp la in ing why she did not r epor t for duty , she r e fe r red to the a n o n y m o u s 
t e l e p h o n e m e s s a g e a n d a d m i t t e d tha t she was h o mo s ex u a l . She also con­
firmed t h a t she h a d a prev ious a n d c u r r e n t h o m o s e x u a l r e l a t ionsh ip . Both 
re l a t ionsh ips were wi th civilians a n d the c u r r e n t r e l a t i onsh ip had begun 
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e i gh t een m o n t h s previously. T h e ass i s tance of the service police was 
r e q u e s t e d , a uni t inves t iga t ion r epo r t was opened a n d an inves t iga tor 
from the service police was appo in t ed . 

14. T h e appl ican t was in terv iewed on the s a m e day by tha t inves t iga tor 
and a n o t h e r officer ( female) from the service police. T h e in te rv iew las ted 
a p p r o x i m a t e l y thirty-five m i n u t e s . She was cau t i oned t h a t she did not 
have to say a n y t h i n g bu t t h a t a n y t h i n g she did say could be given in 
ev idence . T h e app l ican t l a t e r conf i rmed t h a t h e r solicitor had advised he r 
not to say a n y t h i n g but she a g r e e d tha t she would answer s imple ques t ions 
bu t not t he "n i t ty gr i t ty" . She was told t h a t she migh t be asked ques t ions 
which could e m b a r r a s s h e r a n d t h a t if she felt e m b a r r a s s e d she shou ld say 
so. It was also exp la ined tha t the pu rpose of t he ques t i ons was to verify 
tha t he r admiss ion was not an a t t e m p t to ob ta in an ear ly d i scha rge from 
the service. 

T h e app l ican t conf i rmed t h a t , while she had had " t h o u g h t s " abou t he r 
sexual o r i e n t a t i o n for abou t six years , she had her first lesbian re la t ion­
ship d u r i n g he r first yea r in the air force. She was asked how she c a m e to 
real ise t h a t she was lesbian , t he n a m e s of h e r previous p a r t n e r s (she 
refused to give th is in fo rmat ion) a n d w h e t h e r her previous p a r t n e r s were 
in t he service ( this ques t i on was pu t a n u m b e r of t imes ) . She was 
ques t i oned abou t how she h a d m e t he r c u r r e n t p a r t n e r and the e x t e n t of 
he r r e l a t i onsh ip wi th t h a t p a r t n e r bu t she would not r e spond at first, a t 
which s tage her in te rv iewer que r i ed how else he was to s u b s t a n t i a t e he r 
homosexua l i ty . T h e app l ican t t h e n conf i rmed t h a t she a n d he r p a r t n e r 
had a full sexual re la t ionsh ip . 

She was also asked w h e t h e r she a n d h e r p a r t n e r had a sexual re la t ion­
sh ip wi th the i r foster d a u g h t e r (16 years o ld) . T h e app l ican t ind ica ted tha t 
she knew the consequences of her homosexua l i t y be ing discovered and , 
while she cons ide red herse l f j u s t as capab le of do ing the j o b as a n o t h e r , 
she had come to t e r m s wi th wha t was go ing to h a p p e n to her . T h e in te r ­
viewers also w a n t e d to know w h e t h e r she had t a k e n legal advice, who was 
he r solici tor, w h a t advice he had a l ready given her and wha t ac t ion she 
p roposed to t ake af ter t he in terv iew. She was also asked w h e t h e r she had 
t h o u g h t abou t H I V , w h e t h e r she was b e i n g "careful" , w h a t she did in he r 
spa re t i m e and w h e t h e r she was in to "gir l ie g a m e s " like hockey a n d 
ne tba l l . T h e appl ican t a g r e e d t h a t he r p a r t n e r , who was wa i t i ng ou t s ide 
d u r i n g t h e in terview, could be in te rv iewed for " c o r r o b o r a t i o n " pu rposes . 

15. T h e repor t p r e p a r e d by the in te rv iewers d a t e d 15 J u n e 1994 
descr ibed the s u b s e q u e n t in te rv iew of t he app l i can t ' s p a r t n e r . T h e l a t t e r 
conf i rmed tha t she and the appl ican t had been involved in a full sexual 
r e l a t ionsh ip for abou t e i gh t een m o n t h s but she decl ined to e l a b o r a t e 
fur ther . 

16. T h e inves t iga t ion repor t was sent to t he app l i can t ' s c o m m a n d i n g 
officer who , on 10 Augus t 1994, r e c o m m e n d e d the app l i can t ' s a d m i n -
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i s t ra t ivc d i scha rge . O n 16 N o v e m b e r 1994 the appl ican t received a cer t i ­
ficate of d i scha rge from the a r m e d forces. An i n t e r n a l air force d o c u m e n t 
d a t e d 17 O c t o b e r 1996 descr ibed the app l i can t ' s overal l g e n e r a l assess­
m e n t for t r a d e proficiency and persona l qua l i t i e s as very good and h e r 
overal l conduc t a s s e s s m e n t s as exempla ry . 

B. T h e s e c o n d a p p l i c a n t 

17. O n 12 Augus t 1980 M r G r a e m e G r a d y ( the second app l i can t ) 
jo ined the Royal Air Force at t he r ank of a i r c r a f t m a n serving as a t r a i n e e 
a d m i n i s t r a t i v e clerk. By 1991 he had achieved the rank of s e r g e a n t and 
worked as a p e r s o n n e l a d m i n i s t r a t o r , a t which s t a g e he was pos ted to 
W a s h i n g t o n a t the Br i t i sh Defence In te l l igence Liaison Service (Nor th 
A m e r i c a ) - "BDILS(NA)" . H e served as chief clerk a n d led t h e 
BDILS(NA) suppor t staff t e a m . In M a y 1993 t h e app l i can t , who was 
m a r r i e d wi th two ch i ld ren , told his wife t h a t he was h o mo s ex u a l . 

18. T h e app l i can t ' s g e n e r a l a s s e s s m e n t cover ing the per iod J u n e 1992 
to J u n e 1993 gave h im 8 out of a m a x i m u m of 9 m a r k s for t r a d e profi­
ciency, supervisory abil i ty a n d persona l qua l i t i e s . His abil i ty to work well 
wi th all r ank levels, wi th C a n a d i a n and A u s t r a l i a n p ee r s and wi th his 
senior officer con t ac t s was no ted , his c o m m a n d i n g officer conc lud ing tha t 
t he appl ican t was highly r e c o m m e n d e d for p r o m o t i o n (a special 
r e c o m m e n d a t i o n be ing no ted as well w i th in his reach) a n d t h a t he was 
pa r t i cu la r ly su i ted for "PS [personal a s s i s t a n t ] / S D L [special du t i e s l i s t ] / 
D ip loma t i c d u t i e s " . 

19. Following disc losures to the wife of t he head of the BDILS(NA) by 
the i r nanny , t he h e a d of the BDILS(NA) r e p o r t e d t h a t it was suspec ted 
t h a t the app l i can t was h o m o s e x u a l . A uni t inves t iga t ion repor t was 
o p e n e d a n d a service police officer n o m i n a t e d as inves t iga to r . 

20. O n 12 May 1994 the app l i can t ' s secur i ty c l ea rance was rep laced 
wi th a lower secur i ty c l ea rance . O n 17 May 1994 he was rel ieved of his 
du t i e s by the head of the BDILS(NA) and was in formed t h a t he was be ing 
r e t u r n e d to t h e U n i t e d K i n g d o m p e n d i n g inves t iga t ion of a p r o b l e m wi th 
his secur i ty c l ea rance . O n the s a m e day the app l i can t was b r o u g h t to his 
h o m e to pack his be longings and was r e q u i r e d to leave W a s h i n g t o n for the 
U n i t e d K i n g d o m . H e was t h e n r e q u i r e d to r e m a i n at the re levant air force 
base in t he U n i t e d K i n g d o m . 

21 . O n 19 May 1994 t h e head of the BDILS(NA) advised two service 
police inves t iga to rs , who had by t h e n a r r ived in W a s h i n g t o n , t h a t his own 
wife, t he i r nanny , the app l i can t ' s wife and a n o t h e r ( female) employee of 
the BDILS(NA) , t o g e t h e r wi th the l a t t e r ' s h u s b a n d , should be in te r ­
viewed. 

22. T h e n a n n y de t a i l ed in a s t a t e m e n t how, t h r o u g h he r own involve­
m e n t in t he h o m o s e x u a l c o m m u n i t y , she had come to suspect t h a t the 
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app l ican t was homosexua l . T h e wife of the head of the BDILS(NA) 
revea led in in te rv iew confidences m a d e to he r by the app l i can t ' s wife 
abou t t h e app l i can t ' s m a r r i a g e difficulties a n d sex life a n d in fo rmed 
inves t iga tors abou t a cycling holiday t a k e n by the app l ican t wi th a ma le 
co l league . It was dec ided by the inves t iga tors t h a t he r s t a t e m e n t would 
serve no useful p u r p o s e . T h e app l i can t ' s co l league and the l a t t e r ' s hus ­
b a n d also spoke of t he app l i can t ' s m a r r i a g e difficulties, t he s l eep ing 
a r r a n g e m e n t s of t he app l ican t and his wife a n d the app l i can t ' s cycling 
holiday wi th a m a l e col league . T h e s e persons were also asked ab o u t the 
possibili ty of t he appl ican t hav ing h a d an e x t r a - m a r i t a l r e l a t ionsh ip and of 
be ing involved in the homosexua l c o m m u n i t y . T h e inves t iga to rs l a t e r 
r e p o r t e d tha t these friends were clearly loyal to t he appl ican t a n d not to be 
bel ieved. 

23 . T h e app l i can t ' s wife was t h e n in te rv iewed. T h e case p rog res s 
r epo r t d a t e d 22 May 1994 descr ibes t he in te rv iew in de ta i l . It was 
exp la ined to t h e app l i can t ' s wife t h a t t he in te rv iew r e l a t e d to t he appl i ­
can t ' s secur i ty c l ea rance and tha t he r h u s b a n d had been t r ans f e r r ed to the 
U n i t e d K i n g d o m at shor t not ice in accordance wi th s t a n d a r d p r o c e d u r e . 
She a g r e e d to talk to the inves t iga tors and , f u r the r to ques t i on ing , out ­
l ined in some de ta i l t he i r f inancial posi t ion, the course of a n d the c u r r e n t 
s t a t e of the i r m a r r i a g e , t he i r sexua l hab i t s a n d the app l i can t ' s re la t ion­
ship wi th his two ch i ld ren . She conf i rmed t h a t he r h u s b a n d ' s sexua l ten­
denc ies w e r e n o r m a l a n d ind ica ted t h a t he r h u s b a n d had gone on his own 
on the cycling hol iday in ques t ion . 

24. O n 23 M a y 1994 the app l i can t ' s lower secur i ty c l ea rance was sus­
p e n d e d . 

25. O n 25 M a y 1994 the appl ican t was r e q u i r e d to a t t e n d an in te rv iew 
wi th the s a m e two inves t iga tors who had r e t u r n e d from the U n i t e d S ta t e s . 
It b e g a n a t 2.35 p .m . a n d was c o n d u c t e d u n d e r c au t i on wi th a n obse rve r 
(also from the air force) p r e s e n t at t he app l i can t ' s r e q u e s t . T h e appl ican t 
was in formed t h a t an a l l ega t ion had been m a d e r e g a r d i n g his sexual 
o r i e n t a t i o n ( the t e r m s " q u e e n " a n d "out a n d out b e n d e r " were used) and 
it was m a d e c lear t h a t t he inves t iga tors had been to W a s h i n g t o n and had 
spoken to a n u m b e r of people , one or two of w h o m t h o u g h t he was gay. 

T h e app l ican t den ied he was h o m o s e x u a l . H e was asked n u m e r o u s 
ques t ions abou t his work, his r e l a t i onsh ip wi th the head of t he 
BDILS(NA) , his cycling hol iday and about his female co l league . H e was 
told t h a t his wife had b e e n in te rv iewed in de t a i l and he was in fo rmed from 
t ime to t i m e by the in te rv iewers if his answers m a t c h e d those of his wife. 
H e was asked to tell the in te rv iewers abou t t he b r e a k - u p of his m a r r i a g e , 
w h e t h e r he had e x t r a - m a r i t a l affairs, abou t his and his wife's sex life 
inc lud ing the i r hav ing p r o t e c t e d sex a n d abou t the i r f inancial s i tua t ion . 
H e was also ques t i oned on the cycling holiday, abou t a ma le col league and 
the l a t t e r ' s sexua l o r i en t a t i on . T h e y asked the appl ican t who he was call-
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ing since he had r e t u r n e d to the U n i t e d K i n g d o m and how he was te le­
phon ing . H e was told t h a t he would be a sked to supply his e lec t ron ic d iary 
which con ta ined n a m e s , add re s se s and t e l ephone n u m b e r s a n d was told 
t h a t the en t r i e s would be verified for homosexua l con tac t s . T h e y informed 
t h e app l i can t t h a t t hey had a w a r r a n t if he did not a g r e e t o a s ea rch of his 
a c c o m m o d a t i o n . T h e appl ican t a g r e e d to the sea rch . T h e app l ican t also 
r e q u e s t e d t i m e to th ink and to take legal advice. T h e in te rv iew was 
ad journed a t 3.14 p .m . 

26. T h e appl ican t t h e n took advice from a solici tor and his accom­
m o d a t i o n was sea rched . T h e in te rv iew r e c o m m e n c e d a t 7.44 p .m. wi th the 
app l i can t ' s solicitor and an observer p r e s e n t . Desp i t e be ing p res sed with 
n u m e r o u s ques t i ons , the appl ican t answered "no c o m m e n t " to mos t of the 
ques t ions posed. Given the app l i can t ' s r e sponses , his lawyer was asked 
wha t advice had been given to the app l i can t . T h e app l i can t ' s digi ta l diary 
was t a k e n from h im. H e was asked w h e t h e r he real ised t he security-
impl ica t ions of t he inves t iga t ion a n d t h a t his c a r e e r was on the line if the 
a l l ega t ions aga ins t h im were proved. O n e of the inves t iga tors t h e n asked 
h im: 

"... if you wish to change your mind and want to speak to me, while I'm still here, 
before I go back to Washington; because I'm going back to Washington. Because I'm 
going to see the Colonel tomorrow, that is the one in London, who is then going to see 
the General and we're going to get permission to speak to the Americans ... and I shall 
stay out there, Graeme, until I have spoken to all Americans that you know. Expense is 
not a problem. Time is not a problem ..." 

T h e de t a i l ed evidence given by his wife to the inves t iga tors was put to 
t h e app l i can t , inc lud ing in fo rma t ion about his r e l a t ionsh ip wi th his son, 
his d a u g h t e r a n d his mother - in - l aw, abou t m a t t e r s r e l a t i ng to t he family-
h o m e of which the app l ican t was not aware and abou t his having p r o t e c t e d 
sex wi th his wife. T h e in te rv iewer r e t u r n e d aga in to t he subject of the 
appl ican t hav ing previously g rown cold towards his wife but now dec la r ing 
his love for he r . T h e app l ican t c o n t i n u e d to r e spond "no c o m m e n t " . It was 
exp la ined to t he app l i can t ' s solicitor t h a t t he service a t t i t u d e in re la t ion to 
inves t iga t ions involving acts of a l leged homosexua l i t y did not w a r r a n t the 
provision of legal advice a n d t h a t the app l i can t ' s solicitor was only 
de lay ing m a t t e r s . T h e inves t iga to rs also m e n t i o n e d tha t it was a secur i ty 
m a t t e r which they would not de ta i l fu r the r since his solicitor did not have 
secur i ty c l ea rance , bu t t h a t t he app l ican t should not be su rp r i s ed if some 
coun te r - in te l l igence people c a m e to ta lk to him and t h a t t h e r e would be 
no legal advice for t h a t . 

T h e app l ican t r e q u e s t e d t i m e to speak to his lawyer a n d t h e in te rv iew 
was i n t e r r u p t e d at 8.10 p .m. T h e appl ican t t h e n spoke to his lawyer and 
asked to th ink abou t m a t t e r s overn igh t . 

27. T h e in terv iew r e c o m m e n c e d at 3.27 p .m . on 26 May 1994 wi th the 
s a m e inves t iga tors a n d an observer , bu t t he app l ican t did not r e q u i r e a 
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solicitor. T h e appl ican t a d m i t t e d his homosexua l i t y a lmos t i m m e d i a t e l y 
and conf i rmed t h a t the r ea son he den ied it at first was t h a t he was not 
c lea r abou t t he pos i t ion as r e g a r d s t h e r e t e n t i o n of ce r t a in a c c u m u l a t e d 
benef i ts on d i scha rge and he was conce rned abou t his family's f inancial 
posi t ion in tha t eventua l i ty . However , he had since discovered t h a t his 
d i scha rge would be a d m i n i s t r a t i v e and t h a t he would get his t e r m i n a l 
benef i ts , so he could be hones t . 

T h e app l ican t was ques t i oned fu r the r abou t a person called "Randy" , 
w h e t h e r his wife knew he was h o m o s e x u a l , w h e t h e r a m a l e col league was 
homosexua l and w h e n he h a d "come ou t " . H e was asked w h e t h e r he was a 
p rac t i s ing h o m o s e x u a l , bu t he dec l ined to give the n a m e of his c u r r e n t 
p a r t n e r , at which s t age it was exp la ined to h im t h a t t he service had to 
verify his admiss ion of homosexua l i t y to avoid f r audu len t a t t e m p t s a t 
ear ly d i scha rge . H e was t h e n ques t i oned abou t his first h o m o s e x u a l re­
la t ionsh ip (he conf i rmed tha t it began in O c t o b e r 1993), his homosexua l 
p a r t n e r s (past a n d p r e s e n t ) , w h o they w e r e , w h e r e they worked , how old 
they w e r e , how the app l ican t m e t t h e m a n d about t he n a t u r e of his re­
la t ionsh ip with t h e m , inc luding the type of sex they had . 

D u r i n g this in terview, t he pe r sona l i t e m s t a k e n from the appl ican t 
were p roduced a n d the app l ican t was ques t i oned abou t , inter alia, the con­
t en t s of his digi ta l diary, a p h o t o g r a p h , a torn envelope and a l e t t e r from 
the appl icant to his c u r r e n t p a r t n e r . H e was ques t i oned fu r the r about 
w h e n he first rea l i sed he was h o m o s e x u a l , w h o knew abou t his sexua l 
o r i e n t a t i o n , his r e l a t i onsh ip wi th his wife ( inc luding the i r sexual re la­
t ionsh ip) , wha t his wife t h o u g h t abou t his homosexua l i ty , his H I V s t a t u s 
and aga in abou t t he n a t u r e of his sexua l r e l a t ionsh ips wi th his homo­
sexual p a r t n e r s . T h e in terv iew t e r m i n a t e d at 4.10 p .m. 

28. T h e inves t iga tors p r e p a r e d a r epor t on 13 J u n e 1994. In his cer t i ­
ficate of qual i f ica t ions and re ference on d i scha rge d a t e d 12 O c t o b e r 1994, 
the appl ican t was descr ibed as a loyal s e rv i ceman and a consc ien t ious and 
ha rd w o r k e r who could be rel ied upon to achieve the h ighes t s t a n d a r d s . It 
was also no ted t h a t he had displayed sound persona l qua l i t i es and in teg­
r i ty t h r o u g h o u t his service a n d had enjoyed t h e respec t of his supe r io r s , 
pee r s and s u b o r d i n a t e s al ike. T h e appl ican t was admin i s t r a t i ve ly dis­
c h a r g e d wi th effect from 12 D e c e m b e r 1994. 

C. T h e a p p l i c a n t s ' j u d i c i a l r ev i ew p r o c e e d i n g s (R. v. Ministry of 
Defence, ex parte Smith and Others 2 W e e k l y Law R e p o r t s 305 ) 

29. Along wi th M r Lus t ig -P rean and M r Becke t t (see p a r a g r a p h 3 
above) , t he app l i can t s ob t a ined leave to apply for jud ic ia l review of the 
decis ions to d i scha rge t h e m from the a r m e d forces. T h e app l i can t s a r g u e d 
t h a t the policy of t he Min i s t ry of Defence aga ins t homosexua l s in the 
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a r m e d forces was " i r r a t iona l " , t h a t it was in b r e a c h of t he C o n v e n t i o n and 
t h a t it was con t r a ry to t he E q u a l T r e a t m e n t Di rec t ive . T h e Minis t ry of 
Defence m a i n t a i n e d t h a t t he policy was necessa ry ma in ly to m a i n t a i n 
mora l e and uni t effect iveness, in view of t he loco parentis role of t he services 
as r e g a r d s minor rec ru i t s a n d in l ight of the r e q u i r e m e n t of c o m m u n a l 
living in t he a r m e d forces. 

30. O n 7 J u n e 1995 the H i g h C o u r t d ismissed the appl ica t ion for j ud i ­
cial review, Lord J u s t i c e S imon Brown giving the m a i n j u d g m e n t of t he 
cour t . H e no ted t h a t the cases i l l u s t r a t ed t he ha rd sh ip s r e su l t i ng from the 
abso lu te policy aga ins t h o m o s e x u a l s in the a r m e d forces and t h a t all four 
of t he app l i can t s had e x e m p l a r y service records , some wi th r e p o r t s w r i t t e n 
in glowing t e r m s . Moreover , he found t h a t in none of t he cases before h im 
was it sugges ted t h a t the a p p l i c a n t s ' sexua l o r i en t a t i on had in any way 
affected the i r abil i ty to ca r ry out the i r work or had any ill-effect on dis­
cipl ine. T h e r e was no reason to doub t t h a t , bu t for t he i r d i scha rge on t h e 
sole g r o u n d of sexual o r i e n t a t i o n , they would have con t i nued to per form 
the i r service du t i e s en t i re ly efficiently and wi th the con t i nued suppor t of 
the i r co l leagues . All were d e v a s t a t e d by the i r d i s cha rge . 

S imon Brown LJ reviewed the b a c k g r o u n d to t he "age-o ld" policy, t he 
re levance of t he P a r l i a m e n t a r y Select C o m m i t t e e ' s r e p o r t of 1991, t he 
posi t ion in o t h e r a r m e d forces a r o u n d the world, t he a r g u m e n t s of the 
Min i s t ry of Defence (no t ing t h a t the secur i ty a r g u m e n t was no longer of 
s u b s t a n t i a l conce rn to the g o v e r n m e n t ) t o g e t h e r wi th t he app l i can t s ' 
a r g u m e n t s aga ins t t he policy. H e cons idered tha t the ba l ance of a r g u m e n t 
c lear ly lay wi th the app l i can t s , descr ib ing the a p p l i c a n t s ' submiss ions in 
favour of a conduc t -based code as "powerful" . In his view, t he t ide of his­
tory was aga ins t t he Min i s t ry of Defence . H e fu r the r observed t h a t it was 
improbab l e , w h a t e v e r t he H igh C o u r t would say, t h a t t he policy could 
survive for m u c h longer and added , "I d o u b t w h e t h e r mos t of those p res ­
en t in cour t t h r o u g h o u t the p roceed ings now believe o t h e r w i s e . " 

3 1. However , hav ing cons ide red a r g u m e n t s as to the test to be appl ied 
in t he con tex t of t he se jud ic ia l review p roceed ings , S imon Brown LJ con­
cluded t h a t t he convent iona l W e d n e s b u r y pr inc ip les , a d a p t e d to a h u m a n 
r igh ts con tex t , should be appl ied . 

Accordingly, w h e r e f u n d a m e n t a l h u m a n r igh ts were be ing res t r i c ted , 
the Min i s t e r of Defence n e e d e d to show t h a t t h e r e was an i m p o r t a n t 
c o m p e t i n g in t e re s t to just i fy the res t r i c t ion . T h e p r i m a r y decision was for 
h im a n d the secondary j u d g m e n t of t he cour t a m o u n t e d to a sk ing w h e t h e r 
a r e a sonab l e Min i s t e r , on t he m a t e r i a l before h im, could have reasonably 
m a d e t h a t p r i m a r y j u d g m e n t . H e l a t e r clarified t h a t it was only if t he 
p u r p o r t e d jus t i f ica t ion "ou t r ageous ly defies logic or accep ted mora l s t an ­
d a r d s " t h a t t he cour t could s t r ike down the Min i s t e r ' s decision. H e no ted 
t h a t wi th in t he l imi ted scope of t h a t review, t h e cour t h a d to be sc rupu lous 
to e n s u r e t h a t no recognised g r o u n d of cha l lenge was in t r u t h available to 
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an appl ican t before re jec t ing the appl ica t ion . W h e n the mos t f u n d a m e n t a l 
h u m a n r igh ts a r e t h r e a t e n e d , the cour t would not , for e x a m p l e , be 
incl ined to overlook some m i n o r flaw in t he dec i s ion -mak ing process , or to 
adop t a pa r t i cu la r ly benevolen t view of the Min i s t e r ' s ev idence , or to 
exerc ise its d i scre t ion to wi thho ld relief. However , he e m p h a s i s e d t h a t , 
even w h e r e the mos t f u n d a m e n t a l h u m a n r igh ts were be ing re s t r i c t ed , 
" t he th re sho ld of u n r e a s o n a b l e n e s s is not lowered". 

It was c lea r t h a t the Sec re t a ry of S t a t e had c i ted a n i m p o r t a n t com­
p e t i n g publ ic in t e re s t . But the cen t r a l ques t i on was w h e t h e r it was rea­
sonable for t he Sec re t a ry of S t a t e to t ake the view tha t al lowing homo­
sexua ls in to the forces would imper i l t h a t i n t e re s t . H e po in ted out t ha t , 
a l t h o u g h he migh t have cons ide red the M i n i s t e r wrong , 

"... [the courts] owe a duty ... to remain within their constitutional bounds and not 
trespass beyond them. Only if it were plain beyond sensible argument that no con­
ceivable damage could be done to the armed services as a lighting unit would it be 
appropriate for this court now to remove the issue entirely from the hands of both the 
military and of the government. If the Convention ... were part of our law and we were 
accordingly entitled to ask whether the policy answers a pressing social need and 
whether the restriction on human rights involved can be shown proportionate to the 
benefits then clearly the primary judgment ... would be for us and not others: the 
constitutional balance would shift. But that is not the position. In exercising merely a 
secondary judgment , this court is bound to act with some reticence. Our approach must 
reflect, not overlook, where responsibility ultimately lies for the defence of the realm 
and recognise too that Parliament is exercising a continuing supervision over this area 
of prerogative power." 

Accordingly, while the Min i s t e r ' s sugges ted jus t i f ica t ion for t he ban 
m a y have s e e m e d "unconvinc ing" , the Min i s t e r ' s s t and could not p roper ly 
be said to be unlawful . It followed t h a t the appl ica t ions had to be re jec ted 
"albei t wi th hes i t a t ion a n d r e g r e t " . A br ief analys is of t he C o n v e n t i o n ' s 
case- law led the j u d g e to c o m m e n t t h a t he s t rongly suspec ted t h a t , as far 
as t he U n i t e d K i n g d o m ' s obl iga t ions w e r e conce rned , t he days of the 
policy were n u m b e r e d . 

32. S imon Brown LJ also found t h a t the Equa l T r e a t m e n t Direct ive 
was not appl icable to d i sc r imina t ion on g r o u n d s of sexual o r i en t a t i on and 
t h a t t he domes t i c cour t s could not rule on Conven t i on m a t t e r s . H e also 
observed t h a t t he U n i t e d S t a t e s , C a n a d a , Aus t r a l i a , New Z e a l a n d , 
I r e l and , I s rae l , G e r m a n y , F r ance , Norway, Sweden , Aus t r i a a n d the 
N e t h e r l a n d s p e r m i t t e d homosexua l s to serve in the i r a r m e d forces and 
t h a t the evidence indica ted t h a t t he only coun t r i e s o p e r a t i n g a b lanke t 
b a n were T u r k e y a n d L u x e m b o u r g (and , possibly, P o r t u g a l a n d G r e e c e ) . 

33 . In Augus t 1995 a consu l t a t i on p a p e r was c i rcu la ted by the Min is t ry 
of Defence to " m a n a g e m e n t " levels in t he a r m e d forces r e l a t i ng to the 
Min i s t ry of Defence ' s policy aga ins t h o m o s e x u a l s in those forces. T h e 
cover ing l e t t e r c i r cu la t ing this p a p e r po in ted out t h a t the "Min i s t e r for 
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t he A r m e d Forces has dec ided t h a t evidence is to be g a t h e r e d wi th in the 
Min i s t ry of Defence in suppor t of t he c u r r e n t policy on homosexua l i ty" . It 
was ind ica ted t h a t the case was likely to p rogress to the E u r o p e a n cour ts 
and tha t the app l i can t s in t he jud ic ia l review proceed ings h a d a r g u e d tha t 
the Min is t ry of Defence ' s posi t ion was "beref t of factual ev idence" bu t t h a t 
this was not su rp r i s i ng since evidence was difficult to a m a s s given t h a t 
homosexua l s were not p e r m i t t e d to serve . Since " th is should not be 
al lowed to w e a k e n t h e a r g u m e n t s for m a i n t a i n i n g the policy", the 
add re s see s of the l e t t e r w e r e invi ted to c o m m e n t on the consu l t a t ion 
p a p e r a n d " to provide any add i t iona l evidence in suppor t of t he c u r r e n t 
policy by S e p t e m b e r 1995". T h e consu l t a t ion p a p e r a t t a c h e d re fe r red , inter 
alia, to two inc iden ts which were cons ide red d a m a g i n g to uni t cohesion. 
T h e first involved a h o m o s e x u a l who had had a r e l a t i onsh ip wi th a 
s e r g e a n t ' s mess wa i t e r a n d the o t h e r involved an A u s t r a l i a n on second­
m e n t whose behav iour was descr ibed as "so d i s r u p t i v e " t h a t his a t t a c h ­
m e n t was t e r m i n a t e d . 

34. O n 3 N o v e m b e r 1995 the C o u r t of A p p e a l d i smissed the app l i can t s ' 
appea l . T h e M a s t e r of the Rolls, Sir T h o m a s B i n g h a m , de l ivered t he m a i n 
j u d g m e n t (with which the two o t h e r j u d g e s of the C o u r t of A p p e a l a g r e e d ) . 

35. As to t he cour t ' s a p p r o a c h to t he issue of " i r ra t iona l i ty" , he con­
s idered t h a t t he following submiss ion was an a c c u r a t e d is t i l la t ion of t he 
re levan t j u r i s p r u d e n c e on the subject : 

"the court may not interfere with the exercise of an administrative discretion on 
substantive grounds save where the court is satisfied that the decision is unreasonable in 
the sense that it is beyond the range of responses open to a reasonable decision-maker. 
But in judging whether the decision-maker has exceeded this margin of appreciation the 
human rights context is important. The more substantial the interference with human 
rights, the more the court will require by way of justification before it is satisfied that 
the decision is reasonable in the sense outlined above." 

H e wen t on to q u o t e f rom, inter alia, t he j u d g m e n t of Lord Br idge in i t . v. 
Secretary of State for the Home Department, ex parte Brind [1991] 1 A p p e a l Cases 
696, w h e r e it was po in ted ou t t h a t : 

"the primary judgment as to whether the particular competing public interest jus­
tifies the particular restriction imposed falls to be made by the Secretary of State to 
whom Parliament has entrusted the discretion. But we are entitled to exercise a sec­
ondary judgment by asking whether a reasonable Secretary of State, on the material 
before him, could reasonably make that primary judgment ." 

Moreover , he cons ide red t h a t the g r e a t e r the policy con t en t of the 
decis ion, a n d the more r e m o t e the subject m a t t e r of a decis ion from 
o rd ina ry jud ic ia l e x p e r i e n c e , the m o r e he s i t an t t he cour t had to be in 
ho ld ing a decis ion to be i r r a t iona l . 

36. Pr ior to apply ing this tes t of i r ra t iona l i ty , t he M a s t e r of t he Rolls 
no ted t h a t t he case conce rned i n n a t e qua l i t i e s of a very pe r sona l kind, t h a t 
t he decisions of which the app l i can t s compla ined had had a profound 
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effect on t he i r c a r ee r s and p rospec t s a n d t h a t the a p p l i c a n t s ' r igh t s as 
h u m a n beings were very m u c h in issue. Whi le the d o m e s t i c cour t was not 
t he p r i m a r y dec i s ion -maker a n d while it was not the role of the cour t s to 
r e g u l a t e the condi t ions of service in the a r m e d forces, "it has t he const i­
t u t i ona l role a n d du ty of e n s u r i n g tha t the r igh ts of c i t izens a r e not abused 
by the unlawful exercise of execut ive power . Whi l e the cour t m u s t p rop­
erly defer to the exper t i se of respons ib le dec i s ion -makers , it m u s t not 
sh r ink from its f u n d a m e n t a l d u t y to 'do r ight to all m a n n e r of peop le ' 

37. H e t h e n reviewed, by re fe rence to t he tes t of i r r a t iona l i ty ou t l ined 
above, t he submiss ions of the pa r t i e s in favour of and aga ins t the policy, 
c o m m e n t i n g tha t the app l i c an t s ' a r g u m e n t s were "of very cons iderab le 
cogency" which called to be cons ide red in d e p t h wi th pa r t i cu l a r re ference 
to past expe r i ence in t he U n i t e d K i n g d o m , to t he developing exper i ence of 
o t h e r coun t r i e s a n d to the po ten t i a l effect iveness of a de ta i l ed prescr ip t ive 
code in place of the p re sen t b l anke t ban . However , he concluded t h a t t he 
policy could not be cons idered " i r r a t i o n a l " at t he t ime the app l i can t s were 
d i scha rged from the a r m e d forces, finding t h a t the th re sho ld of i r ra t ion­
ali ty was "a high o n e " and t h a t it had not b e e n crossed in this case . 

38. O n the Conven t ion , the M a s t e r of t he Rolls no ted as follows: 

"It is, inevitably, common ground thai the United Kingdom's obligation, binding in 
international law, to respect and ensure compliance with [Article 8 of the Convention] is 
not one that is enforceable by domestic courts. The relevance of the Convention in the 
present context is as background to the complaint of irrationality. The fact that a de­
cision-maker failed to take account of Convention obligations when exercising an 
administrative discretion is not of itself a ground for impugning the exercise of that 
discretion." 

H e observed t h a t to d ismiss a pe r son from his or her e m p l o y m e n t on 
t h e g r o u n d s of a p r iva te sexual p re fe rence , and to i n t e r r o g a t e h im or he r 
about p r iva te sexua l behaviour , would not a p p e a r to show respect for t h a t 
pe r son ' s pr iva te and family life a n d t h a t t h e r e migh t be room for a r g u ­
m e n t as to w h e t h e r the policy a n s w e r e d a "p ress ing social n e e d " and , in 
pa r t i cu l a r , was p r o p o r t i o n a t e to t he l eg i t ima t e a i m p u r s u e d . However , he 
held t h a t t he se were not ques t i ons to which answers could be p roper ly or 
usefully proffered by the C o u r t of Appea l bu t r a t h e r were ques t ions for the 
E u r o p e a n C o u r t of H u m a n Righ t s , to which cour t t he app l i can t s migh t 
have to p u r s u e the i r c la im. H e fu r the r accep ted t h a t the Equa l T r e a t m e n t 
Direc t ive did not apply to compla in t s in r e l a t ion to sexua l o r i en t a t i on . 

39. H e n r y LJ of the C o u r t of Appea l ag reed wi th the j u d g m e n t of the 
M a s t e r of the Rolls and , in pa r t i cu l a r , wi th t he l a t t e r ' s a p p r o a c h to t he 
i r r a t iona l i ty tes t and wi th his view on the inabil i ty of t he cour t to resolve 
Conven t i on issues. H e q u e s t i o n e d the ut i l i ty of a d e b a t e as to the likely fate 
of the " l o n g s t a n d i n g " policy of t he Min i s t ry of Defence before the E u r o p e a n 
C o u r t of H u m a n Righ t s wi th which the p r i m a r y ad jud ica t ing role on the 
C o n v e n t i o n lay. T h e C o u r t of Appea l did not e n t e r t a i n "hypo the t i ca l q u e s -



S M I T H A N D G R A D Y v. T H E U N I T E D K I N G D O M J U D G M E N T i , : 

t ions" . In H e n r y LJ's view, the only re levance of t he C o n v e n t i o n was as 
" b a c k g r o u n d to t he compla in t of i r ra t iona l i ty" , which point had been 
a l r eady m a d e by the M a s t e r of t he Rolls. It was i m p o r t a n t to h igh l igh t this 
point since P a r l i a m e n t h a d not g iven t h e d o m e s t i c cou r t s p r i m a r y j u r i s ­
dict ion over h u m a n r igh ts issues con t a ined in the C o n v e n t i o n a n d because 
the evidence and submiss ions before the C o u r t of Appea l r e l a t ed to tha t 
cour t ' s secondary jur isdic t ion and not to its p r i m a r y ju r i sd ic t ion . 

40. T h o r p e LJ of t he C o u r t of Appea l a g r e e d wi th bo th p r eced ing 
j u d g m e n t s and . in pa r t i cu la r , with the views expressed on the ra t ional i ty 
test to be appl ied and on its appl ica t ion in the p a r t i c u l a r case . T h e appli­
c a n t s ' a r g u m e n t s t h a t the i r r igh ts u n d e r Art ic le 8 had been b r e a c h e d were 
"pe r suas ive" bu t t he evidence and a r g u m e n t s tha t would u l t ima te ly 
d e t e r m i n e tha t issue were not before t he C o u r t of Appea l . H e also found 
tha t the app l i c an t s ' cha l l enge to t h e a r g u m e n t s in suppor t of the policy 
was "comple te ly pe r suas ive" and a d d e d tha t wha t i m p r e s s e d h im most in 
re la t ion to the m e r i t s was the comple t e absence of i l lus t ra t ion and sub­
s t a n t i a t i o n by specific e x a m p l e s , not only in t he Sec re t a ry of S t a t e ' s evi­
d e n c e filed in t he H i g h C o u r t , bu t also in t he case p r e s e n t e d to t he Par ­
l i a m e n t a r y Select C o m m i t t e e in 1991. T h e policy was , in his view, " r ipe for 
review and for cons ide ra t ion of its r e p l a c e m e n t by a s tr ict conduc t code". 
However , t he app l i c an t s ' a t t a c k on the Sec re t a ry of S t a t e ' s ra t iona l i ty fell 
"a long way shor t of success" . 

4 1 . O n 19 M a r c h 1996 the Appea l s C o m m i t t e e of the H o u s e of Lords 
refused leave to a p p e a l to t he House of Lords . 

D. T h e a p p l i c a n t s ' I n d u s t r i a l T r i b u n a l p r o c e e d i n g s 

42. At or a r o u n d the t i m e the app l i can t s lodged the i r app l ica t ions for 
leave to t ake jud ic ia l review proceed ings , they also i n s t i t u t ed p roceed ings 
before t he I n d u s t r i a l T r i b u n a l a l leging d i sc r imina t ion c o n t r a r y to the 
Sexual D i sc r im ina t i on Act 1975. T h e l a t t e r p roceed ings were s tayed 
p e n d i n g the ou t come of t he jud ic ia l review proceed ings . 

4 3 . By l e t t e r d a t e d 25 N o v e m b e r 1998 the app l i can t s conf i rmed to the 
C o u r t t ha t they had r e q u e s t e d the w i thd rawa l of the Indus t r i a l T r i b u n a l 
p roceed ings given the o u t c o m e of t he jud ic ia l review proceed ings and 
o t h e r i n t e r v e n i n g j u r i s p r u d e n c e of t he d o m e s t i c c o u r t s a n d of t he ECJ . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. D e c r i m i n a l i s a t i o n o f h o m o s e x u a l ac t s 

44. By v i r tue of sect ion 1(1) of the Sexual Offences Act 1967, homo­
sexua l acts in p r iva te b e t w e e n two consen t ing adu l t s (at t he t i m e m e a n i n g 
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21 yea r s or over) ceased to be c r imina l offences. However , such ac t s con­
t i n u e d to c o n s t i t u t e offences u n d e r t he A r m y a n d Air Force Acts 1955 a n d 
t h e Nava l Discipl ine Act 1957 (Sect ion 1(5) of t h e 1967 Ac t ) . Sect ion 1(5) 
of the 1967 Act was r epea led by the C r i m i n a l J u s t i c e and Public O r d e r Act 
1994 (which Act also r e d u c e d the age of consen t to 18 yea r s ) . However , 
sec t ion 146(4) of t h e 1994 Act provided t h a t n o t h i n g in t h a t sec t ion p r e ­
v e n t e d a homosexua l act (with or w i thou t o t h e r ac t s or c i r c u m s t a n c e s ) 
f rom c o n s t i t u t i n g a g r o u n d for d i s c h a r g i n g a m e m b e r of the a r m e d forces. 

B. R. v. Secretary of State for Defence, ex parte Perkins, j u d g m e n t s o f 
13 M a r c h 1997 a n d 13 Ju ly 1998 , a n d r e l a t e d c a s e s 

45. O n 30 Apri l 1996 the ECJ dec ided tha t t r a n s s e x u a l s were p ro t ec t ed 
from d i sc r imina t i on on g r o u n d s of t he i r t r a n s s e x u a l i t y u n d e r E u r o p e a n 
C o m m u n i t y law (P. v. S. and Cornwall County Council [1996] Indus t r i a l 
Re la t ions Law R e p o r t s 347) . 

46. O n 13 M a r c h 1997 the H i g h C o u r t r e fe r red to the ECJ p u r s u a n t to 
Ar t ic le 177 of t he T r e a t y of R o m e t h e q u e s t i o n of t he appl icabi l i ty of t h e 
E q u a l T r e a t m e n t Direct ive to differences of t r e a t m e n t based on sexua l 
o r i e n t a t i o n (R. v. Secretary of State for Defence, ex parte Perkins, 13 M a r c h 
1997). M r Perk ins had been d i scha rged from the Royal Navy on g r o u n d s of 
his homosexua l i ty . 

47. O n 17 F e b r u a r y 1998 the ECJ found t h a t the E q u a l Pay Di rec­
tive 75 /117 /EEC did not apply to d i s c r imina t i on on g r o u n d s of sexua l 
o r i e n t a t i o n (Grant v. South West Trains Ltd [1998] Indus t r i a l Cases 
R e p o r t s 449) . 

48 . C o n s e q u e n t l y , on 2 M a r c h 1998 the ECJ e n q u i r e d of t he H i g h 
C o u r t in t he P e r k i n s ' case w h e t h e r it wished to m a i n t a i n the Art ic le 177 
re fe rence . After a h e a r i n g be tween the pa r t i e s , t he High C o u r t dec ided to 
w i t h d r a w the ques t i on from the ECJ (R. v. Secretary of State for Defence, ex 
parte Perkins, 13 J u l y 1998). Leave to a p p e a l was refused. 

C. T h e M i n i s t r y o f D e f e n c e p o l i c y o n h o m o s e x u a l p e r s o n n e l in 
t h e a r m e d f o r c e s 

49. As a consequence of the c h a n g e s m a d e by the C r i m i n a l J u s t i c e a n d 
Public O r d e r Act 1994, u p d a t e d A r m e d Forces ' Policy a n d Guide l ines on 
H o m o s e x u a l i t y (" the Guide l ines" ) were d i s t r i bu t ed to t he respect ive 
service d i r e c t o r a t e s of pe r sonne l in D e c e m b e r 1994. T h e Guide l ines 
provided, inter alia, as follows: 

"Homosexuality, whether male or female, is considered incompatible with service in 
the armed forces. This is not only because of the close physical conditions in which per­
sonnel often have to live and work, but also because homosexual behaviour can cause 
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offence, polarise relalionships, induce ill-discipline and, as a consequence, damage 
morale and unit effectiveness. If individuals admit to being homosexual whilst serving 
and their Commanding Officer judges that this admission is well-founded they will be 
required to leave the services... 

The armed forces' policy on homosexuality is made clear to all those considering 
enlistment. If a potential recruit admits to being homosexual, he/she will not be 
enlisted. Even if a potential recruit admits to being homosexual but states that he/she 
does not at present nor in the future intend to engage in homosexual activity, he/she will 
not be enlisted ... 

In dealing with eases of suspected homosexuality, a Commanding Officer must make 
a balanced judgment taking into account all the relevant factors. ... In most circum­
stances, however, the interests of the individual and the armed forces will be best served 
by formal investigation of the allegations or suspicion. Depending on the circumstances, 
1 lie Commanding Officer will either conduct an internal inquiry, using his own stall, or 
he will seek assistance from the Service Police. When conducting an internal inquiry he 
will normally discuss the mat te r with his welfare support staff. Homosexuality is not a 
medical mat ter , but there may be circumstances in which the Commanding Officer 
should seek the advice of the Unit Medical Officer on the individual concerned and may 
then, if the individual agrees, refer him/her to the Unit Medical Officer ... 

A written warning in respect of an individual's conduct or behaviour may be given in 
circumstances where there is some evidence of homosexuality but insufficient... to apply 
for administrative discharge ... . If the Commanding Officer is satisfied on a high 
standard of proof of an individual's homosexuality, administrative action to terminate 
service ... is to be initialed ..." 

O n e of t he pu rposes of the Gu ide l ines was t he r educ t i on of t he in­

vo lvement of the service police whose inves t iga tory m e t h o d s , based on 

c r imina l p rocedu re s , had been s t rongly r e s e n t e d a n d widely publicised in 

t he pas t (conf i rmed at p a r a g r a p h 9 of t he H o m o s e x u a l Policy Asses smen t 

T e a m ' s r epo r t of F e b r u a r y 1996 which is s u m m a r i s e d at p a r a g r a p h s 51-62 

below. However , p a r a g r a p h 100 of this r epo r t ind ica ted t h a t inves t iga t ion 

in to homosexua l i t y is p a r t of " n o r m a l service police d u t i e s " . ) 

50. T h e affidavit of Air Ch ie f M a r s h a l Sir J o h n Freder i ck Will is K C B , 

C B E , Vice Ch ie f of t he Defence Staff, Min is t ry of Defence da t ed 

4 S e p t e m b e r 1996, which was s u b m i t t e d to the H i g h C o u r t in t h e case of 

R. v. Secretary of State for Defence, ex parte Perkins (13 J u l y 1998), r e ad , in so far 

as re levan t , as follows: 

"The policy of the Ministry of Defence is that the special nature of homosexual life 
precludes the acceptance of homosexuals and homosexuality in the armed forces. The 
primary concern of the armed forces is the maintenance of an operationally elfective 
and efficient force and the consequent need for strict maintenance of discipline. [The 
Ministry of Defence] believes that the presence of homosexual personnel has the 
potential to undermine this. 

The conditions of military life, both on operations and within the service environ­
ment, are very different from those experienced in civilian life. ... The [Ministry of 
Defence] believes that these conditions, and the need for absolute trust and confidence 
between personnel of all ranks, must dictate its policy towards homosexuality in the 
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armed forces. It is not a question of a moral judgement , nor is there any suggestion that 
homosexuals are any less courageous than heterosexual personnel: the policy derives 
from a practical assessment of the implications of homosexuality lor lighting power." 

D. T h e r e p o r t o f t h e H o m o s e x u a l i t y P o l i c y A s s e s s m e n t T e a m -
F e b r u a r y 1996 

/. General 

5 1. Following the decision in t he case of R. v. Ministry of Defence, ex parte 
Smith and Others 2 Week ly Law R e p o r t s 305, the H o m o s e x u a l i t y Policy-
A s s e s s m e n t T e a m ( "HPAT") was es tab l i shed by the Min is t ry of Defence 
in o rde r to u n d e r t a k e an i n t e rna l a s s e s s m e n t of the a r m e d forces ' policy 
on homosexua l i ty . T h e H P A T was composed of Minis t ry of Defence civil 
s e rvan t s a n d r e p r e s e n t a t i v e s of the t h r e e services. T h e H P A T ' s assess­
m e n t was to form the basis of the Minis t ry ' s evidence to the next Par l ia ­
m e n t a r y Select C o m m i t t e e (as conf i rmed in t he affidavit of Air Ch ie f 
M a r s h a l Sir J o h n Freder ick Willis r e fe r red to at p a r a g r a p h 50 above) . T h e 
H P A T was to consult the Min i s t ry of Defence , the a r m e d forces ' pe r sonne l 
of all r anks , service a n d civilian staff respons ib le for ca r ry ing out the policy-
t o g e t h e r wi th m e m b e r s of t h e legal adv ise r ' s staff. It was a lso to e x a m i n e 
the policies of o t h e r na t ions (Annex D to the H P A T r e p o r t ) . 

T h e repor t of the H P A T was pub l i shed in F e b r u a r y 1996 and r a n to 
a p p r o x i m a t e l y 240 pages , t o g e t h e r wi th vo luminous a n n e x e s . T h e 
s t a r t ing -po in t of the a s s e s s m e n t was an a s s u m p t i o n tha t h o m o s e x u a l m e n 
and w o m e n were in themse lves no less physically capab le , b rave , 
d e p e n d a b l e and skilled t h a n h e t e r o s e x u a l s . It was cons ide red tha t any 
p r o b l e m s to be identif ied would lie in the difficulties which i n t eg ra t i on of 
dec la red h o m o s e x u a l s would pose to t he mi l i t a ry system which was largely 
staffed by he t e ro sexua l s . T h e H P A T cons idered tha t the best p red ic to r s of 
the " rea l i ty a n d sever i ty" of t he p rob l ems of the i n t eg ra t i on of homo­
sexua ls would be t he service p e r s o n n e l t hemse lves ( p a r a g r a p h 30 of t he 
r e p o r t ) . 

2. The methods of investigation used 

52. T h e r e were e ight m a i n a r e a s of inves t iga t ion ( p a r a g r a p h 2fi of the 
r e p o r t ) : 

(a) T h e H P A T consu l ted wi th pol icy-makers in t he Min is t ry of Defence . 
T h e l a t t e r e m p h a s i s e d the u n i q u e n e s s of the mi l i t a ry e n v i r o n m e n t a n d 
the d is t inc t ly Br i t i sh a p p r o a c h to service life a n d t h e H P A T found l i t t le 
d i s a g r e e m e n t wi th this gene ra l perspec t ive from the service people it 
in te rv iewed ( p a r a g r a p h 37); 
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(b) A signal was sent to all m e m b e r s of t h e services , inc luding the 
reserve forces, r e q u e s t i n g any w r i t t e n views on the issues. By 16 J a n u a r y 
1996 the H P A T h a d received 639 l e t t e r s . 587 of t h e s e l e t t e r s w e r e aga ins t 
any change in the policy, 58 of which were mul t ip ly s igned. On ly 11 of 
those l e t t e r s were a n o n y m o u s ( p a r a g r a p h s 46-48); 

(c) T h e H P A T a t t i t u d e survey consis ted of a q u e s t i o n n a i r e admin i s ­
t e r e d to a to ta l of 1,711 service pe r sonne l chosen as r e p r e s e n t a t i v e of the 
services. T h e q u e s t i o n n a i r e s w e r e a d m i n i s t e r e d in e x a m i n a t i o n - t y p e con­
di t ions and were to be comple t ed anonymous ly . T h e resu l t s ind ica ted tha t 
t h e r e was " o v e r w h e l m i n g suppor t across the services" for t he policy 
exc lud ing homosexua l s from the a r m e d forces. Service p e r s o n n e l viewed 
homosexua l i t y as c lear ly m o r e accep tab le in civilian t h a n in service life 
( p a r a g r a p h s 49-59 a n d A n n e x G ) ; 

(d) D u r i n g the H P A T ' s visit to t en mi l i t a ry bases in late 1995 in o rde r 
to a d m i n i s t e r the above q u e s t i o n n a i r e , individual one- to-one interviews 
w e r e c o n d u c t e d wi th p e r s o n n e l w h o had c o m p l e t e d t he a t t i t u d e 
q u e s t i o n n a i r e . 180 in te rv iewees r a n d o m l y se lec ted from c e r t a i n r a n k s and 
occupa t iona l a r ea s were se lec ted from each of t he t en uni t s vis i ted. Given 
the smal l n u m b e r of in te rv iewees , t he r e sponses w e r e ana lysed qua l i t a ­
tively r a t h e r t h a n q u a n t i t a t i v e l y (Annex G ) ; 

(e) A n u m b e r of s ingle-service focus g r o u p discussions were held wi th 
r a n d o m l y se lected pe r sonne l from r e p r e s e n t a t i v e r anks and functions 
(Annex G refers to 36 such discussions w h e r e a s p a r a g r a p h 61 of t he repor t 
refers to 43) . T h e pu rpose of t he g r o u p discussions was to e x a m i n e the 
b r e a d t h a n d d e p t h of mi l i t a ry views and to provide ins ights t ha t would 
c o m p l e m e n t t he survey r e su l t s . T h e H P A T c o m m e n t e d t h a t the n a t u r e of 
t he discussions showed l i t t le re t i cence in hones t ly a n d fully p u t t i n g for­
ward views; t h e r e was an "ove rwhe lming view t h a t homosexua l i ty was not 
' n o r m a l ' or ' n a t u r a l ' w h e r e a s w o m e n a n d e thn i c mino r i t i e s w e r e 'nor­
ma l ' " . T h e vast major i ty of p a r t i c i p a n t s believed tha t the p r e sen t ban on 
h o m o s e x u a l s should r e m a i n ( p a r a g r a p h s 61-69 a n d A n n e x G ) ; 

(f) O n e s u b - t e a m of the H P A T went to Aus t r a l i a , G e r m a n y and F rance 
and the o t h e r visited the U n i t e d S t a t e s , C a n a d a and the N e t h e r l a n d s . T h e 
H P A T in te rv iewed an e m i n e n t Israel i mi l i t a ry psychologist s ince the 
Israel i mi l i t a ry would not accept the H P A T visit ( p a r a g r a p h s 70-77 and 
A n n e x H ) . It is also a p p a r e n t t ha t the H P A T spoke to r ep re sen t a t i ve s of 
the police, t he fire service a n d the m e r c h a n t navy ( p a r a g r a p h s 78-82); 

(g) Tr i -service reg iona l focus d iscuss ion g r o u p s w e r e a lso he ld to 
e x a m i n e the b r e a d t h a n d d e p t h of the pe r sonne l ' s views. T h e g roups were 
d r a w n from the t h r e e services a n d from different un i t s . T h r e e such dis­
cussion g roups were held and overall t he resu l t s were t he s a m e as those 
from the single-service focus g roups ( p a r a g r a p h s 83-84 and A n n e x G ) ; 

(h) Pos ta l s ingle-service a t t i t u d e surveys were also c o m p l e t e d by a 
r a n d o m l y se lected s a m p l e of pe r sonne l s t ra t i f ied by r ank , age a n d gende r . 
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T h e surveys were d i s t r i bu t ed to 3,000 (6%) of the Royal Navy and Royal 
M a r i n e s pe r sonne l , to 6,000 (5.4%) of the A r m y pe r sonne l and to 4,491 
(6%) of t he Royal Air Force pe r sonne l . O n average over half of the surveys 
were r e t u r n e d ( p a r a g r a p h s 65-86 a n d A n n e x G ) . 

3. The impact on fighting power 

53. T h e H P A T repor t def ined "f ight ing power" (often used in te r ­
changeab ly wi th c o m b a t effect iveness, ope ra t i ona l efficiency or oper ­
a t iona l effectiveness) as t he "abil i ty to f ight" which is in t u r n m a d e u p of 
t h r e e c o m p o n e n t s . T h e s e a r e the " c o n c e p t u a l " and "phys ica l" c o m p o n e n t s 
t o g e t h e r wi th the " m o r a l c o m p o n e n t " , the l a t t e r be ing def ined as " t h e 
abil i ty to ge t people to fight inc lud ing m o r a l e , c o m r a d e s h i p , mot iva t ion , 
l e ade r sh ip and m a n a g e m e n t " . 

54. T h e focus t h r o u g h o u t the a s s e s s m e n t was u p o n the an t i c i pa t ed 
effects on fighting power and this was found to be t he "key p r o b l e m " in 
i n t e g r a t i n g h o m o s e x u a l s in to the a r m e d forces. It was cons ide red well-
es tab l i shed tha t the p re sence of known or s t rongly suspec ted homosexua l s 
in the a r m e d forces would p roduce c e r t a i n behav ioura l a n d emo t iona l 
responses and p rob l ems which would affect mora l e and , in t u r n , signifi­
cant ly a n d negat ive ly affect the f ight ing power of the a r m e d forces. 

T h e s e an t i c ipa t ed p rob lems inc luded cont ro l l ing h o m o s e x u a l be­
haviour a n d h e t e r o s e x u a l an imos i ty , a s sau l t s on homosexua l s , bul lying 
and h a r a s s m e n t of homosexua l s , o s t r ac i sm and avoidance , "c l iqu i shness" 
and pa i r ing , l e ade r sh ip and dec i s ion -mak ing p rob l ems inc luding al lega­
t ions of favour i t i sm, d i sc r imina t ion a n d ineffectiveness (but exc lud ing the 
ques t i on of homosexua l officers t ak ing tact ical decisions swayed by sexual 
p re fe rence ) , sub-cu l tu ra l friction, pr ivacy/decency issues , inc reased dislike 
and suspic ions (polar ised r e l a t ionsh ips ) , a n d r e s e n t m e n t over imposed 
c h a n g e especial ly if cont ro l s on h e t e r o s e x u a l express ion also had to be 
t i g h t e n e d (see Sect ion F.II of t he r e p o r t ) . 

4. Other issues 

55. T h e H P A T also assessed o t h e r m a t t e r s it desc r ibed as "subs id ia ry" 
(Sect ion G and p a r a g r a p h 177 of t he r e p o r t ) . It found t h a t , while cost 
impl ica t ions of c h a n g i n g the policy w e r e not quan t i f i ab le , it was not con­
s idered t h a t s e p a r a t e a c c o m m o d a t i o n for homosexua l s would be war ­
r a n t e d or wise and , accordingly, major e x p e n d i t u r e s on a c c o m m o d a t i o n 
were cons ide red unlikely ( p a r a g r a p h s 95-97). W a s t e d t r a i n i n g as r e g a r d s 
d i scha rged homosexua l s was not cons ide red to be a significant a r g u m e n t 
aga ins t m a i n t a i n i n g the policy ( p a r a g r a p h s 98-99). Should the wider social 
and legal posi t ion c h a n g e in re la t ion to civilian homosexua l couples , t h e n 
e n t i t l e m e n t s for h o m o s e x u a l p a r t n e r s would have to be accep ted (para -
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g r a p h 101). La rge a m o u n t s of m o n e y or t i m e w e r e unl ikely to be devoted 
to homosexua l a w a r e n e s s t r a i n i n g , given t h a t it was unl ikely to be effec­
tive in c h a n g i n g a t t i t u d e s . It was r e m a r k e d t h a t , if r e q u i r e d , to le rance 
t r a in ing would probably be best add re s sed as "pa r t of an i n t e g r a t e d pro­
g r a m m e for equa l o p p o r t u n i t i e s t r a i n i n g in the mi l i t a ry" ( p a r a g r a p h 102). 
T h e r e were s t r o n g indica t ions t h a t r e c r u i t m e n t and r e t e n t i o n r a t e s would 
go down if t h e r e was a c h a n g e in policy ( p a r a g r a p h s 103-04). 

56 . C o n c e r n s exp res sed abou t t he fulfi lment of t he forces ' loco parentis 
responsibi l i t ies for y o u n g r ec ru i t s w e r e found not to s t a n d up to close 
e x a m i n a t i o n ( p a r a g r a p h 111). 

5. Medical and security concerns 

57. Medical a n d secur i ty conce rns were cons ide red s e p a r a t e l y (Sec­
t ions H a n d I, respect ively, a n d p a r a g r a p h 177 of the r e p o r t ) . Whi le it was 
no ted t h a t medica l concerns of pe r sonne l (in r e l a t ion to, inter alia, Aids) 
were d i s p r o p o r t i o n a t e to the clinical r isks involved, it was cons idered tha t 
these concerns would probably need to be m e t wi th educa t ion packages 
and compul so ry Aids t e s t ing . O t h e r w i s e , real a c c e p t a n c e a n d in t eg ra t i on 
of homosexua l s would be seriously pre judiced by emot iona l r eac t ions and 
r e s e n t m e n t s and by concerns about t he t h r e a t of Aids. T h e secur i ty issues 
( inc luding the possibili ty of b lackmai l of those suspec ted of be ing homo­
sexual) ra ised in defence of t he policy were found not to s t and u p to close 
e x a m i n a t i o n . 

6. The experience in other countries and in civilian disciplined services 

58. T h e H P A T observed t h a t t h e r e w e r e a wide va r i e ty of official posi­
t ions and legal a r r a n g e m e n t s evolving from local legal and polit ical cir­
c u m s t a n c e s a n d r a n g i n g from a formal p roh ib i t ion of all homosexua l 
activity ( t he U n i t e d S t a t e s ) , to a d m i n i s t r a t i v e a r r a n g e m e n t s falling short 
of real equa l i ty (F rance a n d G e r m a n y ) , to a de l i be r a t e policy to c r e a t e a n 
a r m e d force friendly to homosexua l s ( the N e t h e r l a n d s ) . Accord ing to the 
H P A T , those coun t r i e s which had no legal ban on h o m o s e x u a l s were more 
to l e ran t , had w r i t t e n cons t i tu t ions and the re fore a g r e a t e r t r ad i t ion of 
respect for h u m a n r igh t s . T h e repor t con t inued : 

"But nowhere did HPAT learn that there were significant numbers of open homo­
sexuals serving in the Forces ... . Whatever the degree of official toleration or encour­
agement, informal pressures or threats within the military social system appeared to 
prevent the vast majority of homosexuals from choosing to exercise their varying legal 
rights to open expression of their active sexual identity in a professional setting. ... It 
goes without saying that the continuing reticence of military homosexuals in these 
armed forces means that there has been little practical experience of protecting them 
against ostracism, harassment or physical attack. 
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Since this common pattern ofa near absence of openly homosexual personnel occurs 
irrespective of the formal legal frameworks, it is reasonable to assume that it is the 
informal functioning of actual military systems which is largely incompatible with 
homosexual sell-expression. This is entirely consistent with the pattern of British ser­
vice personnel's att i tudes confirmed by the HPAT." 

59. In J a n u a r y 1996 t h e r e were over 35,000 Bri t i sh service pe r sonne l 
(25% a p p r o x i m a t e l y of the Br i t i sh a r m e d forces) deployed overseas on 
o p e r a t i o n s , m o r e t h a n any o t h e r N A T O c o u n t r y in Eu rope ( p a r a g r a p h 43) . 

T h e H P A T concluded, neve r the les s , t h a t t he policy had not p r e s e n t e d 
significant p r o b l e m s when work ing wi th t he a r m e d forces ol allied na t ions . 
T h e H P A T r e m a r k e d tha t Br i t i sh service pe r sonne l had shown a " robus t 
indi f ference" to a r r a n g e m e n t s in foreign forces and no concern over wha t 
d e g r e e of a c c e p t a n c e closely i n t e g r a t e d allies give to homosexua l s . Th i s is 
because the ave rage service pe r son cons iders t h a t those o t h e r s "a re not 
Bri t ish, have different s t a n d a r d s , a n d a r e t h u s only to be expec t ed to do 
th ings dif ferent ly" and because pe r sonne l from different na t ions a re 
a c c o m m o d a t e d a p a r t . It was also due to t he fact t h a t homosexua l s in for­
eign forces, w h e r e they w e r e not formally b a n n e d , were not open abou t 
t he i r sexual o r i en t a t i on . C o n s e q u e n t l y , the chances were smal l of t he few 
open homosexua l s h a p p e n i n g to be in a s i tua t ion whe re the i r sexua l 
o r i e n t a t i o n would become a p rob lem with Br i t i sh service pe r sonne l 
( p a r a g r a p h 105). 

60. I m p o r t a n t d i f le rences were cons ide red by the H P A T to exist 
be tween the a r m e d forces a n d civilian discipl ined services in t he U n i t e d 
K i n g d o m inc luding the police, t he fire b r i gade a n d t h e m e r c h a n t navy 
which did not o p e r a t e the s a m e policy aga ins t homosexua l s . It cons idered 
t h a t : 

"None of these occupations involves the same unremittingly demanding and long-
term working environment as the Armed Forces, or requires the same emphasis on 
building rapidly interchangeable, but fiercely committed and self-supporting teams, 
capable of retaining their cohesion alier months of stress, casualties and discomfort ..." 
(paragraph 203) 

7. Alternative options to the current policy 

6 1 . A l t e rna t i ve op t ions were cons ide red by the H P A T inc lud ing a code 
of conduc t appl icable to all, a policy based on the individual qua l i t i e s of 
h o m o s e x u a l pe r sonne l , lifting the b a n a n d re lying on service pe r sonne l 
r e t i cence , the "don ' t ask, don ' t t e l l " solut ion offered by the USA and a "no 
open h o m o s e x u a l i t y " code. It concluded t h a t no policy a l t e rna t i ve could be 
identif ied which avoided risks for fighting power wi th the s a m e ce r t a in ty 
as the p re sen t policy and which, in c o n s e q u e n c e , would not be s t rongly 
opposed by the service popu la t ion ( p a r a g r a p h s 153-75). 
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8. The conclusions of the HPAT (paragraphs 176-91) 

62. T h e H P A T found tha t : 

"the key problem remains and its intractability has indeed been re-confirmed. The 
evidence for an anticipated loss in fighting power has been set out in section F and forms 
the centrepiece of this assessment. The various steps in the argument and the overall 
conclusion have been shown not only by the Service authorities but by the great majority 
of Service personnel in all ranks." 

C u r r e n t service a t t i t u d e s were cons ide red unl ikely to c h a n g e in t he 
n e a r fu ture . Whi le clearly h a r d s h i p and invasion of privacy were involved, 
the risk to fighting power d e m o n s t r a t e d why the policy was , neve r the les s , 
jus t i f ied . It cons ide red t h a t it was not possible t o d r a w any meaningfu l 
compar i son b e t w e e n the i n t e g r a t i o n of h o m o s e x u a l s a n d of w o m e n and 
e thn ic minor i t i e s in to the a r m e d forces since homosexua l i t y ra ised pro­
b lems of a type and in tens i ty t h a t g e n d e r a n d race did not . 

T h e H P A T cons ide red t h a t , in t he longer t e r m , evolving social a t t i t u d e s 
towards homosexua l i t y migh t r educe the risks to fighting power i n h e r e n t 
in c h a n g e bu t t h a t the i r a s s e s s m e n t could "only deal wi th p r e s e n t a t t i ­
tudes and r isks" . It w e n t on: 

"... certainly, if service people believed that they could work and live alongside homo­
sexuals without loss of cohesion, far fewer of the anticipated problems would emerge. 
Bui the Ministry must deal with the world as it is. Service att i tudes, in as far as they 
differ from those of the general population, emerge from the unique conditions of mili­
tary life, and represent the current social and psychological realities. They indicate 
military risk from a policy change ... 

... after collecting the most exhaustive evidence available, it is also evident that in the 
UK homosexuality remains in practice incompatible with service life if the armed ser­
vices, in their present form, are to be maintained at their full potential fighting power.... 
fur thermore , the justification for the present policy has been overwhelmingly endorsed 
by a demonstrated consensus of the profession best able to judge it. It must follow that a 
major change to the Ministry's current Tri-service Guidelines on homosexuality should 
be contemplated only for clearly stated non-defence reasons, and with a full acknowl­
edgement of the impact on Service effectiveness and service people's feelings." 

E. T h e a r m e d f o r c e s ' p o l i c y o n s e x u a l a n d racia l h a r a s s m e n t a n d 
b u l l y i n g a n d o n e q u a l o p p o r t u n i t i e s 

63 . T h e Defence Counci l ' s "Code of P rac t i ce on Race R e l a t i o n s " issued 
in D e c e m b e r 1993 dec l a r ed t he a r m e d forces t o be e q u a l o p p o r t u n i t y 
employers . It s t a t e d t h a t no form of racial d i sc r imina t ion , h a r a s s m e n t or 
abuse would be t o l e r a t ed , t ha t a l l ega t ions would be inves t iga ted and, if 
proved, d isc ipl inary act ion would be t a k e n . It provided for a compla in t s 
p r o c e d u r e in r e l a t ion to d i sc r imina t ion or h a r a s s m e n t and it w a r n e d 
aga ins t t he v ic t imisa t ion of service pe r sonne l who m a d e use of the i r r ight 
of compla in t and r ed re s s . 
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64. In J a n u a r y 1996 the a r m y publ i shed an E q u a l O p p o r t u n i t i e s 
Direc t ive dea l ing wi th racial a n d sexual h a r a s s m e n t and bullying. T h e 
policy d o c u m e n t con ta ined , as a p r e a m b l e , a s t a t e m e n t of the A d j u t a n t -
G e n e r a l which r eads as follows: 

"The reality of conflict requires high levels of teamwork in which individual soldiers 
can rely absolutely on their comrades and their leaders. There can, therefore, be no 
place in the Army for harassment, bullying and discrimination which will affect morale 
and break down the trust and cohesion of the group. 

It is the duty of every soldier to ensure that the Army is kept free of such behaviour 
which would affect cohesion and efficiency. Army policy is clear: all soldiers must be 
treated equally on the basis of their ability to perform their duty. 

I look to each one of you to uphold this policy and to ensure that we retain our 
acknowledged reputation as a highly professional Army." 

T h e Direc t ive provided defini t ions of racial a n d sexua l h a r a s s m e n t , 
ind ica ted t h a t the a r m y w a n t e d to p reven t all forms of offensive and unfai r 
behav iou r in these respec t s a n d po in ted out t h a t it was t he d u t y of each 
soldier not to behave in a way t h a t could be offensive to o the r s or to allow 
o the r s to behave in t h a t way. It also def ined bullying a n d ind ica ted t h a t , 
a l t h o u g h the a r m y fosters an aggress ive spiri t in soldiers who will have to 
go to war , cont ro l led aggress ion , self-sufficiency a n d s t r o n g l e a d e r s h i p 
m u s t not be confused with though t l e s s a n d m e a n i n g l e s s use of in t imida­
t ion and violence which cha rac t e r i s e bullying. Bullying u n d e r m i n e s mor­
ale and c r e a t e s fear a n d s t ress bo th in t he individual and the g r o u p be ing 
bull ied a n d in t he o rgan i sa t ion . T h e a r m y was no ted to be a close-knit 
c o m m u n i t y w h e r e t e a m work, cohesion and t rus t a r e p a r a m o u n t . T h u s , 
high s t a n d a r d s of pe rsona l conduct and respec t for o t h e r s were d e m a n d e d 
from all. 

T h e Direc t ive endor sed the use of mi l i t a ry law by c o m m a n d e r s . Sup­
p l e m e n t a r y leaflets p r o m o t i n g the Direc t ive w e r e issued to every indi­
vidual soldier . In add i t ion , specific equa l o p p o r t u n i t i e s posts were c r ea t ed 
in p e r s o n n e l c e n t r e s a n d a subs t an t i a l t r a i n i n g p r o g r a m m e in the Race 
Re la t ions Act 1976 was in i t ia ted . 

F. T h e r e p o r t s o f t h e P a r l i a m e n t a r y S e l e c t C o m m i t t e e 

65. Every five years an A r m e d Forces ' Bill goes t h r o u g h P a r l i a m e n t 
and a Select C o m m i t t e e conduc t s a review in connec t ion wi th t h a t bill. 

66. T h e r epo r t of the Select C o m m i t t e e d a t e d 24 April 1991 no ted , 
u n d e r t he h e a d i n g " H o m o s e x u a l i t y " : 

"That the present policy causes very real distress and the loss to the services of some 
men and women of undoubted competence and good character is beyond dispute. 
Society outside the armed forces is now much more tolerant of differences in sexual 
orientation than it was, and this may also possibly be true of the armed forces. Never-
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thelcss, there is considerable force to the [Ministry of Defence's] argument that the 
presence of people known to be homosexual can cause tension in a group of people 
required to live and work sometimes under great stress and physically at very close 
quarters, and thus damage its cohesion and fighting effectiveness. It may be that this 
will change particularly with the integration of women into hitherto all-male units. We 
are not yet persuaded that the time has come to require the armed forces to accept 
homosexuals or homosexual activity." 

67. T h e 1996 Select C o m m i t t e e r epo r t (p roduced af ter t h a t c o m m i t ­
tee ' s review of the A r m e d Forces Act 1996) r e f e r r ed to evidence t a k e n 
from m e m b e r s of t he Min i s t ry of Defence a n d from h o m o s e x u a l suppor t 
g roups a n d to the H P A T repor t . O n c e aga in , t he c o m m i t t e e did not 
r e c o m m e n d any c h a n g e in the g o v e r n m e n t ' s policy. It no ted t h a t , since its 
last r epo r t , a to ta l of 30 officers and 331 pe r sons of o t h e r r ank had been 
d i scha rged or d i smissed on g rounds of homosexua l i ty . T h e c o m m i t t e e was 
satisfied t h a t no re l iable lessons could as yet be d r a w n from the exper ience 
of o t h e r coun t r i e s . It acknowledged the s t r e n g t h of t he h u m a n r ights 
a r g u m e n t s pu t forward, bu t no ted t h a t t he re had to be a ba l ance s t ruck 
b e t w e e n individual r igh t s a n d the needs of the whole . It was p e r s u a d e d by 
the H P A T s u m m a r y of t he s t r e n g t h of opposi t ion t h r o u g h o u t t he a r m e d 
services to any r e l axa t ion of the policy. It a ccep ted t h a t t he p resence of 
openly h o m o s e x u a l se rv icemen and w o m e n would have a significant 
adverse impac t on mora l e and , u l t ima te ly , on ope ra t i ona l effectiveness. 
T h e m a t t e r was t h e n d e b a t e d in t he H o u s e of C o m m o n s and m e m b e r s , by 
188 votes to 120, re jec ted any change to t he ex i s t ing policy. 

G. I n f o r m a t i o n to p e r s o n s r e c r u i t e d i n t o t h e a r m e d f o r c e s 

68. P r io r to S e p t e m b e r 1995, app l i can t s to t he a r m e d forces were 
informed abou t the a r m e d forces ' policy as r e g a r d s homosexua l s in t h e 
a r m e d forces by m e a n s of a leaflet en t i t l ed "Your R igh t s and Responsi ­
bi l i t ies" . To avoid any m i s u n d e r s t a n d i n g a n d so t h a t each rec ru i t to each 
of the a r m e d services received iden t ica l i n fo rma t ion , on 1 S e p t e m b e r 1995 
the a r m e d forces i n t roduced a Service S t a t e m e n t to be r e a d and signed 
before e n l i s t m e n t . P a r a g r a p h 8 of tha t s t a t e m e n t is h e a d e d " H o m o ­
sexua l i ty" a n d s t a t e s t h a t homosexua l i t y is not cons ide red compat ib le 
wi th service life and "can lead to admin i s t r a t i ve d i s cha rge" . 

THE LAW 

I. ALLEGED V I O L A T I O N O F ARTICLE 8 O F T H E C O N V E N T I O N 

69. T h e app l i can t s compla ined tha t the inves t iga t ions in to the i r 
homosexua l i t y and the i r s u b s e q u e n t d i scharge from the Royal Air Force 
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on the sole g r o u n d t h a t they were homosexua l , in p u r s u a n c e of t he Min­
istry of Defence ' s abso lu te policy aga ins t h o m o s e x u a l s in the Bri t ish 
a r m e d forces, cons t i t u t ed a viola t ion of t he i r r igh t t o respec t for the i r 
pr iva te lives p r o t e c t e d by Art ic le 8 of the Conven t i on . T h a t Ar t ic le , in so 
far as is re levan t , r eads as follows: 

" 1 . Everyone has the right to respect for his private ... life ... 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security,... for the prevention of disorder ..." 

A. W h e t h e r t h e r e was a n i n t e r f e r e n c e 

70. T h e G o v e r n m e n t accep ted , in t he i r w r i t t e n obse rva t ions , t h a t 
t h e r e had b e e n in t e r f e rences wi th the app l i can t s ' r ight to respec t for the i r 
p r iva te lives. However , no t ing t h a t n e i t h e r of the app l i can t s den ied 
knowledge d u r i n g the re levant per iod of t he policy aga ins t homosexua l s in 
t he a r m e d forces, the G o v e r n m e n t m a d e no admiss ions as to the d a t e s 
from which the app l i can t s also a p p r e c i a t e d t h a t they were h o mo s ex u a l . 
D u r i n g the h e a r i n g before t he C o u r t t he G o v e r n m e n t , r e fe r r ing in par ­
t icu lar to Ms Smi th , clarified t h a t , if the app l i can t s were a w a r e of t he 
policy a n d of the i r homosexua l i t y on r e c r u i t m e n t , t h e n t he i r d i scha rge 
would not have a m o u n t e d to an in t e r f e rence wi th the i r r igh ts g u a r a n t e e d 
by Art ic le 8 of the Conven t i on . 

T h e app l i can t s a r g u e d tha t they were not compla in ing about be ing 
refused e n t r y to t he a r m e d forces and tha t t hey had not been d ismissed for 
lying d u r i n g r e c r u i t m e n t . In any event , t he p ro t ec t i on afforded by Art ic le 8 
could not d e p e n d on the d e g r e e of knowledge of the app l ican t s of the i r 
sexual o r i e n t a t i o n w h e n they were young m e n or w o m e n . 

71 . The C o u r t notes t h a t the G o v e r n m e n t have not c l a imed tha t the 
app l i can t s waived the i r r igh t s u n d e r Ar t ic le 8 of t h e C o n v e n t i o n w h e n they 
initially joined the a r m e d forces. It also no tes t h a t the app l i can t s were not 
d i smissed for fai lure to disclose the i r homosexua l i t y on r e c r u i t m e n t . Fur ­
the r , it finds from the evidence t h a t Ms S m i t h only c a m e to real ise t h a t 
she was homosexua l af ter r e c r u i t m e n t . 

In these c i r c u m s t a n c e s , t he C o u r t is of t he view t h a t t he inves t iga t ions 
by the mi l i t a ry police in to the app l i c an t s ' homosexua l i ty , which included 
de t a i l ed in terviews wi th each of t h e m and wi th th i rd pa r t i e s on m a t t e r s 
r e l a t i ng to t he i r sexua l o r i en t a t i on and prac t ices , t o g e t h e r wi th t he p re ­
p a r a t i o n of a final r epor t for the a r m e d forces ' a u t h o r i t i e s on the investi­
ga t ions , cons t i t u t ed a d i rec t i n t e r f e rence wi th t he app l i c an t s ' r ight to 
respec t for t he i r p r iva t e lives. T h e i r c o n s e q u e n t a d m i n i s t r a t i v e d i scha rge 
on the sole g r o u n d of the i r sexua l o r i e n t a t i o n also cons t i t u t ed an in te r ­
ference wi th t h a t r ight (see the D u d g e o n v. the U n i t e d K i n g d o m j u d g -
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m e n t of 22 O c t o b e r 1981, Series A no. 45 , pp . 18-19, § 4 1 , and , mutatis 
mutandis, t he Vog t v. G e r m a n y j u d g m e n t of 26 S e p t e m b e r 1995, Series A 
no. 323, p . 23, § 44) . 

B. W h e t h e r t h e i n t e r f e r e n c e s w e r e j u s t i f i e d 

72. Such in t e r f e rences can only be cons ide red jus t i f ied if t he condi t ions 
of the second p a r a g r a p h of Art ic le 8 a r e satisfied. Accordingly, the in ter­
ferences m u s t be "in accordance wi th t he law", have an a i m which is 
l eg i t ima te u n d e r this p a r a g r a p h and m u s t be "necessa ry in a d e m o c r a t i c 
society" for t h e aforesaid a im (see the Nor r i s v. I r e l and j u d g m e n t of 
26 O c t o b e r 1988, Ser ies A no. 142, p . 18, § 39) . 

/. "In accordance with the law" 

73. T h e pa r t i e s did not d i spu t e t h a t t h e r e had b e e n compl i ance wi th 
this e l e m e n t of Art ic le 8 § 2 of t he Conven t ion . T h e C o u r t no tes t h a t the 
Min i s t ry of Defence policy exc lud ing h o m o s e x u a l s from the a r m e d forces 
was conf i rmed by the C o u r t of Appea l in t he p r e s e n t case to be lawful, in 
t e r m s of b o t h d o m e s t i c a n d appl icable E u r o p e a n C o m m u n i t y law. T h e 
policy was given s t a t u t o r y recogni t ion a n d approva l by t he Sexual 
Offences Act 1967 and , m o r e recent ly , by t he C r i m i n a l J u s t i c e a n d Public 
O r d e r Act 1994. T h e C o u r t , accordingly, finds this r e q u i r e m e n t to be 
sat isf ied. 

2. Legitimate aim 

74. T h e C o u r t observes t h a t t h e essen t i a l jus t i f i ca t ion offered by t h e 
G o v e r n m e n t for t he policy and for the c o n s e q u e n t inves t iga t ions a n d dis­
cha rges is t he m a i n t e n a n c e of t he m o r a l e of service pe r sonne l and , conse­
quen t ly , of t he f ight ing power and the ope ra t i ona l effectiveness of t he 
a r m e d forces (see p a r a g r a p h 95 below). T h e C o u r t finds no r eason to 
doubt t h a t t he policy was des igned wi th a view to e n s u r i n g the ope ra t iona l 
effectiveness of the a r m e d forces or t h a t inves t iga t ions w e r e , in pr inciple , 
i n t ended to es tab l i sh w h e t h e r the pe r son conce rned was a homosexua l to 
w h o m the policy was appl icable . T o this e x t e n t , t he r e fo re , the C o u r t con­
siders t h a t t he r e su l t i ng in te r fe rences can be said to have p u r s u e d t h e 
l eg i t ima te a ims of " the i n t e r e s t s of na t i ona l secur i ty" and " the p reven t ion 
of d i so rde r" . 

T h e C o u r t has m o r e doub t as to w h e t h e r t he inves t iga t ions con t inued 
to serve any such l eg i t ima te a i m once t he app l i can t s had a d m i t t e d the i r 
homosexua l i ty . However , given the C o u r t ' s conclusion at p a r a g r a p h 111 
below, it does not find it necessa ry to dec ide w h e t h e r this e l e m e n t of the 
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inves t iga t ions p u r s u e d a l eg i t ima t e a im wi th in t he m e a n i n g of Art ic le 8 § 2 
of the Conven t ion . 

3. "Necessary in a democratic society" 

75. It r e m a i n s to be d e t e r m i n e d w h e t h e r the in te r fe rences in the 
p r e s e n t cases can be cons idered "necessa ry in a d e m o c r a t i c society" for the 
aforesaid a ims . 

(a) The Government's submiss ions 

76. T h e G o v e r n m e n t accep ted from the ou t se t t h a t n e i t h e r the appl i ­
c a n t s ' service records nor the i r conduc t gave any g r o u n d s for compla in t 
a n d t h a t t h e r e was no evidence t h a t , pr ior to the discovery of the i r sexual 
o r i e n t a t i o n , such o r i en t a t i on adverse ly affected the p e r f o r m a n c e by t h e m 
or by the i r co l leagues of the i r du t i e s . Nor was it c o n t e n d e d by the 
G o v e r n m e n t t h a t h o m o s e x u a l s w e r e less physically capab le , b r ave , 
d e p e n d a b l e or skilled t h a n h e t e r o s e x u a l s . 

77. However t he G o v e r n m e n t e m p h a s i s e d , in the first p lace , t he 
special Bri t ish a r m e d forces ' con tex t of t he case . It was special because it 
was i n t i m a t e l y c o n n e c t e d wi th t he na t i on ' s secur i ty a n d was , accordingly, 
c e n t r a l to a S t a t e ' s vital i n t e r e s t s . U n i t cohes ion and mora l e lay at the 
h e a r t of the effectiveness of t he a r m e d forces. Such cohesion a n d m o r a l e 
h a d to w i t h s t a n d the i n t e rna l r igours of n o r m a l and co rpo ra t e life, close 
physical and s h a r e d living condi t ions t o g e t h e r wi th e x t e r n a l p r e s su re s 
such as grave d a n g e r and war , all of which factors the G o v e r n m e n t a r g u e d 
appl ied or could have appl ied to each app l i can t . In th is r espec t , the a r m e d 
forces were u n i q u e a n d t h e r e were no g e n u i n e c o m p a r a b l e s in t e r m s of t he 
civilian discipl ined forces, such as t he police a n d the fire b r igade . 

In such c i r c u m s t a n c e s , t he G o v e r n m e n t , while accep t ing t h a t m e m b e r s 
of t he a r m e d forces had the r igh t to the C o n v e n t i o n ' s p ro tec t ion , a r g u e d 
t h a t d i f ferent , a n d s t r i c t e r , ru les app l ied in th is con t ex t (see t h e Enge l a n d 
O t h e r s v. the N e t h e r l a n d s j u d g m e n t of 8 J u n e 1976, Series A no. 22, p . 24, 
§ 57; the Gr igo r i ades v. G r e e c e j u d g m e n t of 25 N o v e m b e r 1997, Reports of 

Judgments and Decisions 1997-VLI, pp. 2589-90, § 45; and the Kalag v. T u r k e y 
j u d g m e n t of 1 J u l y 1997, Reports 1997-IV, p . 1209, § 28). Moreover , g iven 
the na t i ona l secur i ty d imens ion to t he p r e s e n t case a wide m a r g i n of 
app rec i a t i on was p roper ly open to the S t a t e (see t he L e a n d e r v. Sweden 
j u d g m e n t of 26 M a r c h 1987, Series A no. 116, p . 25, § 59). Accordingly, t he 
n a r r o w m a r g i n of app rec i a t ion which appl ied to cases involving i n t i m a t e 
private-l ife m a t t e r s could not be t r ansposed u n a l t e r e d to the p r e s e n t case. 

In suppor t of the i r a r g u m e n t for a b road m a r g i n of apprec ia t ion , the 
G o v e r n m e n t also r e fe r red to the fact t h a t t he issue of homosexua l s in t he 
a r m e d forces has b e e n the subject of i n t ense d e b a t e in r ecen t years in the 
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U n i t e d K i n g d o m , sugges t ing t h a t the sensi t ivi ty and special con tex t of t he 
ques t ion m e a n t t h a t t he decision was largely one for t he na t iona l 
au tho r i t i e s . It was t r u e t h a t t he d e g r e e of risk to f ight ing power was not 
cons i s ten t over t i m e , given t h a t a t t i t u d e s a n d opinions , and , consequen t ly , 
d o m e s t i c law on the subject of homosexua l i t y had developed over t he 
yea r s . Neve r the l e s s , t he a p p r o a c h to such m a t t e r s in a n a r m e d forces' 
contex t had to be cau t ious given the i n h e r e n t r isks. T h e process of review 
was ongo ing and the G o v e r n m e n t ind ica ted the i r c o m m i t m e n t to a free 
vote in P a r l i a m e n t on t he subject a f ter t h e nex t P a r l i a m e n t a r y Select 
C o m m i t t e e review of the policy in 2001 . 

78. Secondly, the G o v e r n m e n t a r g u e d t h a t a d m i t t i n g homosexua l s to 
t he a r m e d forces a t th is t i m e would have a significant and nega t ive effect 
on the mora l e of a r m e d forces ' pe r sonne l and , in t u r n , on the fighting 
power a n d the ope ra t iona l effectiveness of the a r m e d forces. T h e y con­
s idered t h a t t he observa t ions a n d conclusions in t he H P A T repor t of Feb­
rua ry 1996 (and, in pa r t i cu l a r , Sect ion F of t he r epo r t ) provided c lear evi­
dence of the risk to fighting power and ope ra t i ona l effectiveness. T h e 
G o v e r n m e n t s u b m i t t e d t h a t the a r m e d forces ' pe r sonne l (on whose views 
the H P A T repor t was based) were best p laced to m a k e th is risk assess­
m e n t and t h a t t h e i r views should the re fo re be afforded cons iderab le 
we igh t . Moreover , the relat ively r ecen t ana lyses c o m p l e t e d by the H P A T , 
by the d o m e s t i c cour t s (in R. v. Ministry of Defence, ex parte Smith and Others 
2 Week ly Law R e p o r t s 305) and by the P a r l i a m e n t a r y Select C o m m i t t e e 
all led to t he conclus ion t h a t the policy should be m a i n t a i n e d . 

T h e G o v e r n m e n t cons ide red t h a t t h e choice b e t w e e n es tab l i sh ing a 
code of conduc t and m a i n t a i n i n g the p r e s e n t policy lay at t he h e a r t of t he 
j u d g m e n t to be m a d e in this m a t t e r . However , t he view in t he U n i t e d 
K i n g d o m was t h a t such a code would not a t p r e s e n t be sufficient to m e e t 
t he risks ident if ied because it was t he knowledge or suspicion of t he fact 
t h a t a pe r son was h o m o s e x u a l , and not t h e conduct of t ha t pe r son , which 
would cause d a m a g e to m o r a l e a n d effectiveness. Even a s s u m i n g t h a t t he 
a t t i t u d e s on which the H P A T repor t was based were at least in p a r t based 
on a lack of to l e rance or on insufficient b r o a d m i n d e d n e s s , the real i ty of 
t he risk to effectiveness r e m a i n e d . It was t r u e t h a t m a n y E u r o p e a n a r m e d 
forces no longer exc luded h o m o s e x u a l s bu t t he re levan t c h a n g e s had been 
a d o p t e d in those c o u n t r i e s too r ecen t ly to yield any va luab le lessons. 

As to the a p p l i c a n t s ' submiss ion about the a l leged lack of evidence of 
past p rob l ems caused by the p resence of h o m o s e x u a l s in the a r m e d forces, 
t he G o v e r n m e n t po in ted out t h a t t he d i scha rge of all pe r sons of es tab­
lished homosexua l o r i e n t a t i o n before such d a m a g e occur red m e a n t tha t 
concre te evidence e s t ab l i sh ing the risks ident i f ied by the H P A T migh t not 
be avai lable . In any event , the G o v e r n m e n t no ted t h a t the risks envisaged 
would resul t from the gene ra l r e l axa t ion of t he policy, r a t h e r t h a n its 
modif icat ion in any p a r t i c u l a r i n s t ance . 
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79. Th i rd ly , a n d as to the c h a r g e m a d e by the app l i can t s t h a t the views 
expressed to the I I P A T by the c lear major i ty of serv ing pe r sonne l could be 
label led as "homophob ic pre judice" , the G o v e r n m e n t po in ted out t h a t 
these views r e p r e s e n t e d g e n u i n e concerns expressed by those wi th first­
h a n d a n d de ta i l ed knowledge of the d e m a n d s of service life. Mos t of those 
surveyed displayed a c lear difference in a t t i t u d e towards homosexua l i ty in 
civilian life. Conclus ions could not be d r a w n from the fact t h a t w o m e n and 
racial minor i t i e s were a d m i t t e d while h o m o s e x u a l s were not because 
w o m e n and m e n were s eg rega t ed in recogni t ion of po ten t i a l p rob l ems t h a t 
migh t a r i se , w h e r e a s such a r r a n g e m e n t s were s imply not possible in the 
case of same-sex o r i en t a t i on . T h e concerns abou t homosexua l s were of a 
type and in tens i ty not e n g e n d e r e d by w o m e n or racial minor i t i e s . 

HO. O n c e t h e r e was a suspicion of homosexua l i ty , an inves t iga t ion was 
ca r r i ed out . Accord ing to t he G o v e r n m e n t , t h e ex t en t of such inves t iga t ion 
would d e p e n d on the c i r c u m s t a n c e s bu t a n inves t iga t ion usual ly impl ied 
q u e s t i o n i n g the individual and seek ing cor robora t ive evidence. If homo­
sexual i ty was den ied , inves t iga t ions were necessa ry a n d even if it was 
a d m i t t e d , a t t e m p t s were m a d e to find re levan t evidence t h r o u g h in ter ­
views and , d e p e n d i n g on the c i r c u m s t a n c e s , o t h e r inqui r ies . T h e a im of 
t he inves t iga t ions was to verify the homosexua l i ty of the person suspec t ed 
in o r d e r to de t ec t those seek ing an a d m i n i s t r a t i v e d i scha rge based on false 
p r e t e n c e s . D u r i n g the h e a r i n g , the G o v e r n m e n t gave two recen t example s 
ol false c la ims ol homosexua l i t y in the A r m y and in the Royal Air Force 
a n d t h r e e r ecen t e x a m p l e s of such false c la ims in t he Royal Navy. T h e 
inves t iga t ions were a lso necessary given ce r t a in secur i ty concerns (in 
pa r t i cu l a r , t he risk of b lackmai l of homosexua l pe r sonne l ) , in l ight of t he 
g r e a t e r risk from the Aids virus in the h o m o s e x u a l c o m m u n i t y a n d for 
discipl inary r easons (homosexua l ac ts migh t be discipl ined in ce r t a in 
cases inc luding, for e x a m p l e , w h e r e they re su l t ed from an abuse of a u t h ­
or i ty) . T h e G o v e r n m e n t m a i n t a i n e d t h a t t he app l i can t s freely chose , in 
a n y even t , to a n s w e r t h e q u e s t i o n s pu t t o t h e m . Bo th w e r e told t h a t t h e y 
did not have to a n s w e r t he ques t ions and t h a t they could have legal advice. 

Whi le the bulk of t he q u e s t i o n i n g was , in the submiss ion of the 
G o v e r n m e n t , jus t i f ied by the reasons for the inves t iga t ion ou t l ined above, 
t he G o v e r n m e n t did not seek to defend the ques t ion pu t to Ms Smi th as to 
w h e t h e r she or he r p a r t n e r had had a sexua l r e l a t i onsh ip wi th the i r foster 
d a u g h t e r . However , they a r g u e d t h a t th is indefensible , bu t specific, a spec t 
of t he q u e s t i o n i n g did not tilt the ba lance in favour of a finding of a 
violat ion. 

(b) The applicants' submiss ions 

Ml. T h e app l i can t s s u b m i t t e d t h a t t he in te r fe rences wi th the i r pr iva te 
lives, given the subject m a t t e r , n a t u r e a n d ex t en t of t he in t rus ions at issue, 



S M I T H A N D G R A D Y v. T D K U N I T E D K I N G D O M J U D G M E N T 79 

were ser ious and grave a n d r e q u i r e d pa r t i cu la r ly ser ious r ea sons by way of 
jus t i f ica t ion (see t he D u d g e o n j u d g m e n t ci ted above, p . 2 1 , § 52). T h e sub­
j ec t m a t t e r of the in te r fe rences was a mos t i n t i m a t e p a r t of t he i r p r iva te 
lives, m a d e public by the Min is t ry of Defence policy itself. T h e app l i can t s 
also took issue wi th t he de ta i l ed inves t iga t ions ca r r i ed out by t he service 
police a n d wi th , in pa r t i cu l a r , the p r u r i e n t ques t i ons pu t d u r i n g the in te r ­
views, t he in terviews wi th th i rd p a r t i e s , t he sea rch of M r Grady ' s accom­
m o d a t i o n and the se izure of his pe r sona l affairs. Re fe r r i ng also t o t he i r 
years of service, to the i r p r o m o t i o n s (past a n d i m m i n e n t ) , to the i r exem­
plary service records a n d to the fact t h a t t he re was no ind ica t ion t h a t the i r 
homosexua l i ty had in any way affected the i r work or service life, t he appl i­
can t s e m p h a s i s e d t h a t they w e r e , neve r the l e s s , depr ived of a ca ree r in 
which they excel led on the basis of "unsu i t ab i l i ty for service" by r e a s o n of a 
b l anke t policy aga ins t h o m o s e x u a l s in t he a r m e d forces. 

T h e app l i can t s added , in this con tex t , t h a t a b l anke t policy was no t 
a d o p t e d by the a r m e d forces in any o t h e r con tex t . It was not a d o p t e d in 
t he case of pe rsona l cha rac te r i s t i c s or t r a i t s such as gende r , race or colour. 
Indeed , t he Min i s t ry of Defence actively p r o m o t e d equa l i ty a n d to l e rance 
in t h e s e a r e a s . N o r was t h e r e a b l anke t policy aga ins t those whose ac t ions 
could or did affect m o r a l e a n d service efficiency such as those involved in 
theft or adu l t e ry or those who car r ied out d a n g e r o u s acts u n d e r t h e influ­
ence of d r u g s or alcohol . In the l a t t e r c i r c u m s t a n c e s , t he individual could 
be d ismissed , bu t only after a cons ide ra t ion of all t he c i r c u m s t a n c e s of t h e 
case . Moreover , no policy aga ins t h o m o s e x u a l s exis ted in c o m p a r a b l e 
Bri t ish services such as the M e r c h a n t Navy, the Royal Fleet Auxi l iary , t he 
police, t he Fire b r igade and the n u r s i n g jjrofession. 

82. T h e app l i can t s also a r g u e d t h a t the G o v e r n m e n t ' s core a r g u m e n t 
as to the risk to m o r a l e and , consequen t ly , to Fighting power and oper­
a t iona l effectiveness was u n s u s t a i n a b l e for t h r e e m a i n r easons . 

83 . In t he First p lace , t he app l i can t s cons ide red t h a t t he G o v e r n m e n t 
could not , cons is ten t ly wi th Art ic le 8, rely on a n d p a n d e r to the perceived 
pre judice of o t h e r service pe r sonne l . Given the absence of any ra t iona l 
basis for a r m e d forces ' pe r sonne l to behave any different ly if t hey knew 
t h a t an individual was a h o m o s e x u a l , t he a l leged risk of adverse reac t ions 
by service pe r sonne l was based on p u r e pre judice . It was t he responsibi l i ty 
of t he a r m e d forces by r eason of Art ic le 1 of the Conven t i on to e n s u r e t h a t 
those they employed u n d e r s t o o d t h a t it was not accep tab le for t h e m to act 
by re fe rence to p u r e p re jud ice . However , r a t h e r t h a n t a k i n g s teps to 
r e m e d y such pre jud ice , the a r m e d forces p u n i s h e d the vic t ims of p re ­
judice . T h e app l i can t s cons ide red t h a t the logic of t he G o v e r n m e n t ' s 
a r g u m e n t appl ied equal ly to t he con tex t s of racial , rel igious a n d g e n d e r 
pre judice ; t he G o v e r n m e n t could not ser iously sugges t t h a t , for e x a m p l e , 
racial pre judice on the p a r t of a r m e d forces ' pe r sonne l would be sufficient 
to just i fy exc luding co loured pe r sons from those forces. 
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Moreover , Conven t i on j u r i s p r u d e n c e es tab l i shed t h a t the G o v e r n m e n t 
could not rely on p u r e pre judice to just i fy in t e r f e rence wi th p r iva te life 
(see, inter alia, app l ica t ion no. 25186/94, S u t h e r l a n d v. the U n i t e d King­
dom, C o m m i s s i o n ' s r e p o r t of 1 Ju ly 1997, u n r e p o r t e d , §§ 56, 57, 62, 63 
a n d 65) . F u r t h e r m o r e , t he app l i can t s po in ted out t h a t the C o u r t has 
found (in its V e r e i n i g u n g d e m o k r a t i s c h e r So lda t en Ö s t e r r e i c h s a n d 
Gub i v. A u s t r i a j u d g m e n t of 19 D e c e m b e r 1994, Ser ies A no. 302, p . 17, 
§§ 36 and 38) t h a t t he d e m a n d s of "p lu ra l i sm, to le rance and b road-
m i n d e d n e s s " apply as m u c h to service pe r sonne l as to o t h e r pe r sons and 
tha t f u n d a m e n t a l r i gh t s m u s t be p r o t e c t e d in t he a r m y of a d e m o c r a t i c 
S t a t e j u s t as in t he society t h a t such an a r m y serves . T h e y a r g u e d t h a t 
t he C o u r t ' s r e a s o n i n g in t h a t case was based on a vital pr inciple equal ly 
appl icable in t he p r e s e n t case - the a r m e d forces of a coun t ry exist to 
p ro tec t t he l iber t ies va lued by a d e m o c r a t i c society, a n d so the a r m e d 
forces should not be allowed themse lves to m a r c h over, a n d cause sub­
s t an t i a l d a m a g e to , such pr inc ip les . 

84. Secondly, the app l i can t s a r g u e d t h a t such perce ived pre judice 
would not have occu r red but for the ac t ions of the Min i s t ry of Defence in 
a d o p t i n g a n d apply ing the policy. T h e G o v e r n m e n t accep ted t h a t t he 
app l i can t s had worked efficiently a n d effectively in the a r m e d forces for 
yea r s w i thou t any p r o b l e m s a r i s ing by reason of t he i r sexual o r i en t a t i on . 
T h e G o v e r n m e n t ' s concern r e l a t ed to t he p re sence of openly homosexua l 
service pe r sonne l ; t he p r iva te lives of t he p r e s e n t app l i can t s were indeed 
pr iva te and would have r e m a i n e d so but for the policy. T h e r e was , 
accordingly, no r eason to believe t h a t any difficulty would have a r i sen had 
it not been for t he policy a d o p t e d by the G o v e r n m e n t . 

85. Thi rd ly , the app l i can t s s u b m i t t e d t h a t t he G o v e r n m e n t were 
r equ i r ed to s u b s t a n t i a t e the i r concerns abou t t he t h r e a t to mi l i t a ry 
discipl ine (see t he V e r e i n i g u n g d e m o k r a t i s c h e r So lda ten Ö s t e r r e i c h s and 
Gub i j u d g m e n t c i ted above, p . 17, § 38) bu t had not p roduced any objective 
evidence to suppor t t he i r submiss ion as to t he risk to mora l e and 
ope ra t iona l effect iveness. 

In this respec t , t hey a r g u e d t h a t the H P A T repor t was i n a d e q u a t e and 
f u n d a m e n t a l l y flawed. T h e a s s e s s m e n t was not ca r r i ed out by i ndepen ­
den t c o n s u l t a n t s . It was , moreove r , conduc t ed aga ins t t he b a c k g r o u n d of 
t he publicly voiced host i l i ty of t he a r m e d forces ' a u t h o r i t i e s to a c h a n g e in 
t he policy and followed the c i rcula t ion of an a r m y consu l t a t ion d o c u m e n t 
which sugges t ed t h a t senior a r m y pe r sonne l t h o u g h t t h a t t he pu rpose of 
t he H P A T review was to g a t h e r evidence in suppor t of the c u r r e n t policy 
on homosexua l i ty . I n d e e d the major i ty of t he ques t ions in the H P A T 
q u e s t i o n n a i r e exp res sed host i le a t t i t u d e s to homosexua l i t y or sugges ted 
nega t ive r e sponses . In add i t ion , the r e p o r t con t a ined no concre te evidence 
of specific p rob l ems caused by the p r e s e n c e of homosexua l pe r sonne l in 
t he a r m e d forces of t he U n i t e d K i n g d o m or overseas . F u r t h e r m o r e , it was 
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based on a s ta t i s t ica l ly insignif icant response r a t e and those r e spond ing 
were not g u a r a n t e e d anonymi ty . 

86. As to t he d i smissa l by the H P A T of the expe r i ence of o t h e r coun­
t r ies which did not b a n h o m o s e x u a l s from the i r a r m e d forces, the appli­
can t s cons ide red t h a t t he s t a t e m e n t in t he r epo r t t h a t a r m e d forces ' pe r ­
sonnel of such o t h e r coun t r i e s w e r e m o r e t o l e r an t was not suppo r t ed by 
any evidence. In any event , even if those o t h e r coun t r i e s h a d w r i t t e n 
cons t i tu t ions and , consequen t ly , a longer t r ad i t i on of respec t for h u m a n 
r igh ts , t he G o v e r n m e n t were r e q u i r e d to comply wi th the i r Conven t ion 
obl iga t ions . W h e t h e r t h e r e was a lack of openly h o m o s e x u a l pe r sonne l 
serving in t he a r m e d forces of those coun t r i e s or not , the fact r e m a i n e d 
t h a t sexual o r i en t a t i on was p a r t of an individual ' s p r iva te life and no con­
clusions could be d r a w n from the fact t h a t h o m o s e x u a l s serving in foreign 
a r m e d forces m i g h t have chosen to k e e p the i r sexua l i ty p r iva te as they 
were en t i t l ed to do. T h e app l i can t s also po in ted to t he n u m b e r of U n i t e d 
K i n g d o m service pe r sonne l who had worked and were c u r r e n t l y work ing 
a longside h o m o s e x u a l p e r s o n n e l in the a r m e d forces of o t h e r N A T O 
coun t r i e s w i thou t any a p p a r e n t p r o b l e m s . 

As to t he a s se r t ion t h a t inves t iga t ions were necessa ry to avoid false 
dec l a ra t ions of homosexua l i t y by those wish ing to leave the a r m e d forces, 
the app l i can t s po in ted to t he lack of evidence of such false dec l a ra t ions 
p r e s e n t e d by the G o v e r n m e n t a n d to t he fact t h a t t hey t hemse lves had 
clearly wished to s tay in the a r m e d forces. In addi t ion , they s u b m i t t e d tha t 
they felt obl iged to a n s w e r t h e ques t i ons in the in terviews because o the r ­
wise, as t h e G o v e r n m e n t accep ted , t he i r p r iva te a n d i n t i m a t e affairs 
would have b e e n the subject of wider a n d less d iscree t inves t iga t ions else­
w h e r e . 

As to t he G o v e r n m e n t ' s re l iance on the C o u r t ' s Ka lac j u d g m e n t , t he 
app l i can t s po in ted out t h a t the case r e l a t e d to t he sanc t ion ing of public 
conduc t a n d not of an individual ' s p r iva te cha rac t e r i s t i c s . 

(c) The Court's assessment 

(i) Applicable general principles 

87. An in t e r f e rence will be cons ide red "necessa ry in a d e m o c r a t i c 
society" for a l eg i t ima t e a im if it an swer s a p re s s ing social need and, in 
pa r t i cu l a r , is p r o p o r t i o n a t e to t he l eg i t ima t e a im p u r s u e d (see t he Norr i s 
j u d g m e n t c i ted above, p . 18, § 41) . 

Given the m a t t e r s a t issue in t he p re sen t case , t he C o u r t would unde r ­
line the l ink b e t w e e n the no t ion of "necess i ty" a n d t h a t of a " d e m o c r a t i c 
society", t he h a l l m a r k s of t h e l a t t e r inc lud ing p lu ra l i sm, to l e rance and 
b r o a d m i n d e d n e s s (see t h e V e r e i n i g u n g d e m o k r a t i s c h e r So lda ten Ös t e r ­
re ichs a n d Gub i j u d g m e n t ci ted above, p . 17, § 36, a n d the D u d g e o n j u d g ­
m e n t c i ted above, p . 21 , § 53) . 
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88. T h e C o u r t recognises t h a t it is for t he na t iona l au tho r i t i e s to m a k e 
the ini t ia l a s s e s s m e n t of necessi ty , t h o u g h the final eva lua t ion as to 
w h e t h e r t he reasons ci ted for the in t e r f e rence a r e re levant a n d sufficient 
is one for this C o u r t . A m a r g i n of app rec i a t i on is left to C o n t r a c t i n g S t a t e s 
in t he con tex t of this a s s e s s m e n t , which var ies accord ing to the n a t u r e of 
the act ivi t ies r e s t r i c t ed a n d of the a ims p u r s u e d by the res t r i c t ions (see 
the D u d g e o n j u d g m e n t ci ted above, pp. 21 a n d 23 , §§ 52 and 59) . 

89. Accordingly, w h e n the re levan t r es t r i c t ions conce rn "a most int i­
m a t e p a r t of an individual ' s pr iva te life", t h e r e m u s t exist "pa r t i cu la r ly 
ser ious r e a s o n s " before such in t e r f e r ences can satisfy the r e q u i r e m e n t s of 
Art ic le 8 § 2 of t he Conven t i on (see the D u d g e o n j u d g m e n t ci ted above, 
p. 2 1 , § 5 2 ) . 

W h e n the core of the na t iona l secur i ty a im p u r s u e d is the ope ra t i ona l 
effectiveness of t h e a r m e d forces, it is accep ted t h a t each S t a t e is compe­
t en t to o rgan i se its own sys tem of mi l i t a ry discipl ine and enjoys a c e r t a i n 
m a r g i n of app rec i a t ion in this respec t (see the Enge l and O t h e r s j u d g m e n t 
ci ted above, p . 25, § 59) . T h e C o u r t also cons iders tha t it is open to t h e 
S t a t e to impose res t r i c t ions on an individual ' s r ight to respect for his pr i ­
va te life w h e r e t h e r e is a real t h r e a t to the a r m e d forces ' ope ra t i ona l 
effectiveness, as t he p r o p e r func t ion ing of an a r m y is ha rd ly imag inab le 
wi thou t legal ru les des igned to p reven t service pe r sonne l from u n d e r ­
min ing it. However , the na t iona l a u t h o r i t i e s c a n n o t rely on such ru les to 
f rus t ra te t he exercise by individual m e m b e r s of t he a r m e d forces of the i r 
r ight to respec t for the i r p r iva te lives, which r ight appl ies to service per ­
sonnel as it does to o t h e r s wi th in t he ju r i sd ic t ion of the S t a t e . Moreover , 
a s se r t ions as to a risk to ope ra t iona l effectiveness m u s t be " s u b s t a n t i a t e d 
by specific e x a m p l e s " (see, mutatis mutandis, t he V e r e i n i g u n g d e m o k r a ­
t ischer So lda ten Ö s t e r r e i c h s and Gub i j u d g m e n t ci ted above, p . 17, §§ 36 
and 38, and the Gr igo r i ades j u d g m e n t ci ted above, pp . 2589-90, § 45) . 

(ii) Application to the facts of the case 

90. It is c o m m o n g r o u n d t h a t the sole r e a s o n for t he inves t iga t ions 
conduc t ed and for t he app l i c an t s ' d i s cha rge was the i r sexua l o r i en t a t i on . 
C o n c e r n i n g as it did a mos t i n t i m a t e aspect of an individual ' s p r iva te life, 
pa r t i cu la r ly ser ious reasons by way of jus t i f ica t ion were r e q u i r e d (see 
p a r a g r a p h 89 above) . In t he case of the p r e s e n t app l i can t s , the C o u r t finds 
t he in t e r f e rences to have been especial ly g rave for the following reasons . 

9 1 . In the first place, t he inves t iga t ion process (see t he Gu ide l ines at 
p a r a g r a p h 49 above and the G o v e r n m e n t ' s submiss ions at p a r a g r a p h 80) 
was of an except iona l ly in t rus ive c h a r a c t e r . 

A n o n y m o u s t e l e p h o n e calls to M s S m i t h a n d to the service police, a n d 
in fo rma t ion suppl ied by the n a n n y of M r Grady ' s c o m m a n d e r , p r o m p t e d 
the inves t iga t ions in to the i r sexual o r i e n t a t i o n , a m a t t e r which, un t i l then , 
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each app l ican t had kept p r iva te . T h e inves t iga t ions were conduc t ed by the 
service police, whose inves t iga t ion m e t h o d s w e r e , accord ing to the H P A T , 
based on c r imina l p r o c e d u r e s a n d whose p r e s e n c e the H P A T descr ibed as 
widely publicised and s t rongly r e s e n t e d a m o n g the forces (see pa ra ­
g r a p h 49 above) . 

O n c e the m a t t e r was b r o u g h t to the a t t e n t i o n of the service au tho r i t i e s , 
M r G r a d y was r e q u i r e d to r e t u r n i m m e d i a t e l y (wi thout his wife or 
ch i ld ren) to t he U n i t e d K i n g d o m . Whi le he was in the U n i t e d Kingdom, 
de ta i l ed inves t iga t ions into his homosexua l i ty b e g a n in the U n i t e d S ta te s 
and included de ta i led and in t rus ive in terviews about his p r iva te life wi th 
his wife, a co l league , t he l a t t e r ' s h u s b a n d a n d the n a n n y who worked wi th 
his c o m m a n d e r ' s family. 

Both app l i can t s were in te rv iewed and asked de t a i l ed ques t ions of an 
i n t i m a t e n a t u r e abou t the i r pa r t i cu l a r sexua l p rac t ices and pre fe rences . 
C e r t a i n l ines of q u e s t i o n i n g of bo th app l i can t s w e r e , in t he C o u r t ' s view, 
pa r t i cu la r ly in t rus ive and offensive and , indeed , t he G o v e r n m e n t con­
ceded t h a t they could not defend the ques t i on pu t to Ms Smi th about 
w h e t h e r she had had a sexua l r e l a t i onsh ip wi th he r foster d a u g h t e r . 

Ms S m i t h ' s p a r t n e r was also in te rv iewed. M r G r a d y ' s a c c o m m o d a t i o n 
was s ea rched , m a n y pe r sona l i t e m s ( including a l e t t e r to his homosexua l 
p a r t n e r ) were seized a n d he was l a t e r ques t i oned in de ta i l on t he con ten t 
of these i t ems . After t h e in terviews, a service police r e p o r t was p r e p a r e d 
for t he air force a u t h o r i t i e s on each app l i can t ' s homosexua l i t y and re la ted 
m a t t e r s . 

92. Secondly, t he a d m i n i s t r a t i v e d i scha rge of the app l i can t s had, as 
Sir T h o m a s B i n g h a m M R descr ibed , a profound effect on the i r c a r e e r s and 
p rospec t s . 

Pr ior to the events in ques t ion , bo th app l i can t s enjoyed relat ively 
successful service c a r e e r s in the i r p a r t i c u l a r field. Ms S m i t h had over five 
y e a r s ' service in t he air force; she had been r e c o m m e n d e d for p romot ion , 
had been accep ted for a t r a i n i n g course which would faci l i ta te th is pro­
mot ion and was abou t to c o m p l e t e t he course final e x a m i n a t i o n s . H e r 
eva lua t ions pr ior to and af ter her d i scha rge were very posi t ive. M r Grady 
h a d served in the air force for four teen yea r s , be ing p r o m o t e d to s e rgean t 
and pos ted to a h igh-secur i ty posit ion in W a s h i n g t o n in 1991. His evalua­
t ions pr ior to a n d af ter his d i scha rge were also very posi t ive wi th recom­
m e n d a t i o n s for fu r the r p romot ion . T h e G o v e r n m e n t accep ted in the i r 
obse rva t ions t h a t n e i t h e r the service records nor t he conduc t of the appli­
can t s gave any g r o u n d s for compla in t and the H i g h C o u r t descr ibed the i r 
service records as " e x e m p l a r y " . 

T h e C o u r t no t e s , in th is r e spec t , the u n i q u e n a t u r e of the a r m e d forces 
(unde r l i ned by the G o v e r n m e n t in the i r p lead ings before the C o u r t ) and, 
consequen t ly , t he difficulty in d i rec t ly t r an s f e r r i ng essent ia l ly mi l i ta ry 
qual i f ica t ions a n d exper i ence to civilian life. T h e C o u r t recal ls in this 
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respec t t h a t one of the several r ea sons why the C o u r t cons ide red 
Mrs Vog t ' s d ismissa l from her post as a s choo l t eache r to be a "very severe 
m e a s u r e " , was its f inding t h a t s choo l t eache r s in he r s i tua t ion would 
"a lmos t ce r ta in ly be depr ived of t he o p p o r t u n i t y to exercise t he sole p ro ­
fession for which they have a cal l ing, for which they have b e e n t r a i n e d and 
in which they have acqu i r ed skills and e x p e r i e n c e " (Vogt j u d g m e n t c i ted 
above, p . 29, § 60) . In this r ega rd , t he C o u r t accepts tha t the app l i c an t s ' 
t r a in ing and exper i ence would be of use in civilian life. However , it is c lear 
t h a t t he app l i can t s would e n c o u n t e r difficulty in ob t a in ing civilian posts in 
the i r a r e a s of specia l isa t ion which would reflect t he senior i ty and s t a t u s 
which they had achieved in t he a i r force. 

93. Thi rd ly , t he abso lu te and gene ra l c h a r a c t e r of the policy which led 
to t he in te r fe rences in ques t ion is s t r ik ing (see t he D u d g e o n j u d g m e n t 
c i ted above, p . 24, § 6 1 , and the Vogt j u d g m e n t ci ted above, p . 28, § 59) . 
T h e policy resu l t s in an i m m e d i a t e d i scha rge from the a r m e d forces once 
an indiv idual ' s homosexua l i ty is e s t ab l i shed and i r respec t ive of t he 
individual ' s conduct or service record . W i t h r e g a r d to the G o v e r n m e n t ' s 
r e fe rence to t he Kalac, j u d g m e n t , the C o u r t cons iders tha t t he compulsory 
r e t i r e m e n t of M r Kalag is to be d i s t ingu i shed from the d i scha rge of t he 
p r e s e n t app l i can t s , t he fo rmer hav ing b e e n d ismissed on g rounds of his 
conduc t while the app l i can t s were d i scha rged on g r o u n d s of the i r i n n a t e 
pe r sona l cha rac t e r i s t i c s . 

94. Accordingly, t he C o u r t m u s t cons ider w h e t h e r , t a k i n g account of 
t he m a r g i n of apprec ia t ion open to the S t a t e in m a t t e r s of na t iona l 
secur i ty , pa r t i cu la r ly convincing a n d weigh ty reasons exist by way of 
jus t i f i ca t ion for t he in t e r f e rences wi th the app l i c an t s ' r ight to respec t for 
the i r pr iva te lives. 

95. T h e core a r g u m e n t of the G o v e r n m e n t in suppor t of t he policy is 
t h a t t he p re sence of open or suspec t ed h o m o s e x u a l s in t he a r m e d forces 
would have a s u b s t a n t i a l a n d nega t ive effect on m o r a l e and , consequen t ly , 
on the fighting power and ope ra t i ona l effectiveness of t he a r m e d forces. 
T h e G o v e r n m e n t rely in th is respec t on t he repor t of the H P A T and , in 
pa r t i cu l a r , on Section F of t he r epo r t . 

A l t h o u g h the C o u r t acknowledges t he complex i ty of the s tudy u n d e r ­
t a k e n by the H P A T , it e n t e r t a i n s c e r t a i n doub t s as to t h e va lue of t he 
H P A T repor t for p r e s e n t pu rposes . T h e i n d e p e n d e n c e of t he a s s e s s m e n t 
con t a ined in t he r epo r t is open to ques t i on given t h a t it was comple t ed by 
Min i s t ry of Defence civil s e rvan t s a n d service pe r sonne l (see p a r a g r a p h 51 
above) and given the a p p r o a c h to t he policy ou t l ined in t he l e t t e r circu­
la ted by the Min is t ry of Defence in Augus t 1995 to m a n a g e m e n t levels in 
t he a r m e d forces (see p a r a g r a p h 33 above) . In add i t ion , on any r e a d i n g of 
t he r e p o r t a n d the m e t h o d s used (see p a r a g r a p h 52 above) , only a very 
smal l p ropor t ion of the a r m e d forces ' pe r sonne l pa r t i c i pa t ed in t he 
a s s e s s m e n t . Moreover , m a n y of the m e t h o d s of a s s e s s m e n t ( inc luding the 



S M I T H A N D G R A D Y v. T H E U N I T E D K I N G D O M J U D G M E N T 85 

consu l t a t ion wi th pol icy-makers in the Min i s t ry of Defence , one- to-one 
in terviews a n d the focus g r o u p discussions) were not a n o n y m o u s . It also 
a p p e a r s t h a t m a n y of t he ques t i ons in t he a t t i t u d e survey sugges ted 
answers in suppor t of the policy. 

96. Even accep t ing t h a t t he views on the m a t t e r which were expressed 
to the H P A T may be cons ide red r e p r e s e n t a t i v e , t he C o u r t finds t h a t t he 
perce ived p r o b l e m s which were identif ied in the H P A T r e p o r t as a t h r e a t 
to the fighting power a n d ope ra t i ona l effectiveness of t he a r m e d forces 
were founded solely upon the nega t ive a t t i t u d e s of h e t e r o s e x u a l pe r sonne l 
towards those of h o m o s e x u a l o r i en t a t i on . T h e C o u r t observes , in this 
respec t , t h a t no m o r a l j u d g m e n t is m a d e on homosexua l i t y by t he policy, 
as was conf i rmed in the affidavit of t he Vice Ch ie f of the Defence Staff 
filed in t he P e r k i n s ' p roceed ings (see p a r a g r a p h 50 above) . It is also 
accep t ed by the G o v e r n m e n t t h a t n e i t h e r the records nor conduc t of the 
app l i can t s nor t he physical capabi l i ty , cou rage , dependab i l i t y a n d skills of 
homosexua l s in g e n e r a l a r e in any way called in to ques t i on by the policy. 

97. T h e ques t ion for t he C o u r t is w h e t h e r t h e above-no ted negat ive 
a t t i t u d e s cons t i t u t e sufficient jus t i f ica t ion for t he in t e r f e rences a t issue. 

T h e C o u r t observes from the H P A T repo r t t h a t t he se a t t i t u d e s , even if 
s incerely felt by those who expres sed t h e m , r a n g e d from s te reotypica l 
express ions of host i l i ty to those of h o m o s e x u a l o r i en t a t i on , to vague 
express ions of u n e a s e abou t the p re sence of h o m o s e x u a l co l leagues . T o 
the e x t e n t t h a t t hey r e p r e s e n t a p red i sposed bias on t he p a r t of a he t e ro ­
sexua l major i ty aga ins t a h o m o s e x u a l minor i ty , t he se nega t ive a t t i t u d e s 
canno t , of t hemse lves , be cons ide red by the C o u r t to a m o u n t to sufficient 
jus t i f i ca t ion for t h e i n t e r f e r ences wi th t h e a p p l i c a n t s ' r igh ts ou t l ined 
above any m o r e t h a n s imi la r nega t ive a t t i t u d e s towards those of a differ­
en t r ace , or igin or colour . 

98. T h e G o v e r n m e n t e m p h a s i s e d t h a t t he views exp res sed in the 
H P A T repor t se rved to show t h a t any c h a n g e in t he policy would enta i l 
s u b s t a n t i a l d a m a g e to m o r a l e and ope ra t i ona l effectiveness. T h e appli­
can t s cons ide red these submiss ions to be u n s u b s t a n t i a t e d . 

99. T h e C o u r t no tes the lack of concre te evidence to s u b s t a n t i a t e the 
a l leged d a m a g e to m o r a l e and fighting power t h a t any c h a n g e in the policy 
would en ta i l . T h o r p e LJ in t he C o u r t of Appea l found t h a t t h e r e was no 
ac tua l or significant evidence of such d a m a g e as a resu l t of t he p resence of 
h o m o s e x u a l s in t he a r m e d forces (see p a r a g r a p h 40 above) , and the C o u r t 
fu r the r cons iders t h a t the s u b s e q u e n t H P A T a s s e s s m e n t did not , wha t ­
ever its va lue , provide evidence of such d a m a g e in t he event of t h e policy 
chang ing . Given the n u m b e r of h o m o s e x u a l s d ismissed b e t w e e n 1991 and 
1996 (see p a r a g r a p h 67 above) , t he n u m b e r of h o m o s e x u a l s who were in 
t he a r m e d forces at t he re levan t t i m e canno t be said to be insignif icant . 
Even if t he absence of such evidence can be exp la ined by the cons is ten t 
app l ica t ion of t h e policy, as s u b m i t t e d by the G o v e r n m e n t , this is insuffi-
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c ien t to d e m o n s t r a t e to t he C o u r t ' s sa t is fact ion t h a t opera t ional -ef fec­
t iveness p rob l ems of t he n a t u r e a n d level a l leged can be an t i c ipa t ed in t h e 
absence of t he policy (see t he V e r e i n i g u n g d e m o k r a t i s c h e r So lda ten 
Ö s t e r r e i c h s and Gubi j u d g m e n t ci ted above, p . 17, § 38) . 

100. However , in t he light of the s t r e n g t h of feel ing expressed in cer­
ta in submiss ions to t h e H P A T and the special , i n t e r d e p e n d e n t and closely 
kni t n a t u r e of the a r m e d forces ' e n v i r o n m e n t , t he C o u r t cons iders it rea­
sonable to a s s u m e t h a t some difficulties could be an t i c ipa t ed as a resu l t of 
any c h a n g e in w h a t is now a long- s t and ing policy. Indeed , it would a p p e a r 
t h a t the p resence of w o m e n a n d racial minor i t i e s in the a r m e d forces led 
to re la t iona l difficulties of the kind which the G o v e r n m e n t sugges t 
admiss ion of homosexua l s would en ta i l (see p a r a g r a p h s 63 a n d 64 above) . 

101. T h e app l ican t s s u b m i t t e d t h a t a s tr ict code of conduc t appl icable 
to all p e r s o n n e l would addres s any po t en t i a l difficulties caused by nega t ive 
a t t i t u d e s of he t e ro sexua l s . T h e G o v e r n m e n t , while not re jec t ing t he 
possibili ty out of h a n d , e m p h a s i s e d t he n e e d for cau t ion given the subject 
m a t t e r and the a r m e d forces con tex t of t he policy and po in ted out t h a t 
this was one of the opt ions to be cons idered by the next P a r l i a m e n t a r y 
Select C o m m i t t e e in 2001 . 

102. T h e C o u r t cons iders it i m p o r t a n t to no t e , in the first p lace, t he 
a p p r o a c h a l ready a d o p t e d by the a r m e d forces to dea l wi th racial dis­
c r i m i n a t i o n a n d wi th rac ia l and sexua l h a r a s s m e n t and bullying (see 
p a r a g r a p h s 63-64 above) . T h e J a n u a r y 1996 Direc t ive , for e x a m p l e , 
imposed bo th a str ict code of conduc t on every soldier t o g e t h e r wi th dis­
c ipl inary rules to dea l w i th any i n a p p r o p r i a t e behav iour and conduc t . This 
dua l a p p r o a c h was s u p p l e m e n t e d wi th in fo rma t ion leaflets and t r a in ing 
p r o g r a m m e s , t he a r m y e m p h a s i s i n g t he need for h igh s t a n d a r d s of pe r ­
sonal conduc t and for respec t for o the r s . 

T h e G o v e r n m e n t , neve r the l e s s , unde r l i ned tha t it is " t he knowledge or 
suspicion of homosexua l i t y " which would cause t he m o r a l e p r o b l e m s and 
not conduc t , so tha t a conduc t code would not solve t he an t i c i pa t ed diffi­
cul t ies . However , in so far as nega t ive a t t i t u d e s to homosexua l i t y a r e 
insufficient, of t hemse lves , to just i fy t he policy (see p a r a g r a p h 97 above) , 
they a r e equal ly insufficient to just ify t he re jec t ion of a p roposed a l t e r ­
na t ive . In any event , t he G o v e r n m e n t t hemse lves recognised d u r i n g the 
h e a r i n g t h a t the choice b e t w e e n a conduc t code and the m a i n t e n a n c e of 
t he policy lay at t he hea r t of t he j u d g m e n t to be m a d e in this case . Th i s is 
also cons i s t en t wi th t he G o v e r n m e n t ' s d i rec t re l iance on Sect ion F of the 
H P A T ' s r e p o r t w h e r e t he an t i c i pa t ed p rob l ems identif ied as pos ing a risk 
to m o r a l e were a lmos t exclusively p r o b l e m s r e l a t e d to behav iou r and 
conduc t (see p a r a g r a p h s 53-54 above) . 

T h e G o v e r n m e n t m a i n t a i n e d t h a t homosexua l i t y ra ised p rob l ems of a 
type a n d in tens i ty t h a t race and g e n d e r did not. However , even if it can be 
a s s u m e d t h a t the i n t e g r a t i o n of h o m o s e x u a l s would give rise to p r o b l e m s 



S M I T H A N D G R A D Y v. T H E U N I T E D K I N G D O M J U D G M E N T 8 7 

not e n c o u n t e r e d wi th t he i n t eg ra t i on of w o m e n or racial minor i t i e s , the 
C o u r t is not sat isf ied tha t t he codes and ru les which have been found to be 
effective in the l a t t e r case would not equal ly prove effective in the former . 
T h e " robus t indi f ference" r e p o r t e d by the H P A T of the la rge n u m b e r of 
Bri t ish a r m e d forces ' pe r sonne l serving a b r o a d wi th all ied forces to 
homosexua l s serv ing in those foreign forces serves to conf i rm t h a t the 
perceived p r o b l e m s of i n t e g r a t i o n a r e not i n s u p e r a b l e (see p a r a g r a p h 59 
above) . 

103. T h e G o v e r n m e n t h igh l igh ted p a r t i c u l a r p r o b l e m s which migh t be 
posed by the c o m m u n a l a c c o m m o d a t i o n a r r a n g e m e n t s in t h e a r m e d 
forces. De ta i l ed submiss ions were m a d e d u r i n g the h e a r i n g , t he par t i es 
d i s ag ree ing as to t he po t en t i a l consequences of s h a r e d single-sex ac­
c o m m o d a t i o n a n d assoc ia ted facilities. 

T h e C o u r t no tes t h a t the H P A T itself conc luded t h a t s e p a r a t e accom­
m o d a t i o n for h o m o s e x u a l s would not be w a r r a n t e d or wise a n d t h a t sub­
s t an t i a l e x p e n d i t u r e would not , t he re fo re , have to be i ncu r r ed in this 
respec t . N e v e r t h e l e s s , t he C o u r t r e m a i n s of t he view t h a t it has not been 
shown tha t t he conduc t codes and disc ipl inary ru les r e fe r red to above 
could not a d e q u a t e l y deal wi th any behav ioura l issues a r i s ing on the par t 
e i the r of homosexua l s or of h e t e r o s e x u a l s . 

104. T h e G o v e r n m e n t , r e fe r r ing to the re levan t analysis in the H P A T 
repor t , fu r the r a r g u e d t h a t no wor thwhi le lessons could be g leaned from 
the relat ively r ecen t legal c h a n g e s in those foreign a r m e d forces which 
now a d m i t t e d h o m o s e x u a l s . T h e C o u r t d i sag rees . It no te s t h e evidence 
before t he d o m e s t i c cour t s to the effect t h a t t he E u r o p e a n count r ies 
o p e r a t i n g a b l anke t legal ban on h o m o s e x u a l s in t h e i r a r m e d forces are 
now in a smal l minor i ty . It cons iders t h a t , even if re la t ively r ecen t , the 
C o u r t c a n n o t overlook the w idesp read and cons i s ten t ly deve lop ing views 
and associa ted legal changes to the domes t i c laws of C o n t r a c t i n g S ta te s on 
this issue (see t he D u d g e o n j u d g m e n t ci ted above, pp . 23-24, § 60). 

105. Accordingly, t he C o u r t concludes t h a t convincing and weighty 
reasons have not been offered by the G o v e r n m e n t to just i fy the policy 
aga ins t h o m o s e x u a l s in the a r m e d forces or, t he re fo re , the c o n s e q u e n t 
d i scharge of t he app l i can t s f rom those forces. 

106. Whi le the a p p l i c a n t s ' admin i s t r a t i ve d i scha rges were a direct 
consequence of the i r homosexua l i ty , t he C o u r t cons iders tha t t he just if i­
ca t ion for the inves t iga t ions in to the app l i can t s ' homosexua l i t y r equ i re s 
s e p a r a t e cons ide ra t ion in so far as those inves t iga t ions c o n t i n u e d af ter the 
app l i c an t s ' admiss ions of homosexua l i ty . In Ms Smi th ' s case her ad­
mission was i m m e d i a t e a n d M r G r a d y a d m i t t e d his homosexua l i t y w h e n 
his in terv iew of 26 M a y 1994 c o m m e n c e d . 

107. T h e G o v e r n m e n t m a i n t a i n e d t h a t inves t iga t ions , including 
in terviews and sea rches , we re necessary in o rde r to d e t e c t false c la ims of 
homosexua l i t y by those seek ing a d m i n i s t r a t i v e d i scha rges from the a r m e d 
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forces. T h e G o v e r n m e n t c i ted five e x a m p l e s of individuals in t he a r m e d 
forces who had relat ively recen t ly m a d e such false c la ims in o rde r to 
ob ta in d i s cha rge . However , a n d desp i te t he fact t h a t M r Grady ' s family 
life could have led to some doub t s abou t t he g e n u i n e n e s s of t he in fo rma­
tion received as to his homosexua l i ty , it was a n d is c lear , in t he C o u r t ' s 
opinion, t h a t at the re levant t i m e bo th M s S m i t h and M r G r a d y wished to 
r e m a i n in t he air force. Accordingly, t he C o u r t does not find t h a t t he risk 
of false c la ims of homosexua l i t y could, in t he case of t he p r e s e n t appl i ­
can t s , provide any jus t i f ica t ion for the i r c o n t i n u e d ques t i on ing . 

108. T h e G o v e r n m e n t fu r the r s u b m i t t e d t h a t t h e med ica l , secur i ty 
and discipl inary concerns ou t l ined by the H P A T jus t i f ied ce r t a in lines of 
q u e s t i o n i n g of t h e app l i can t s . However , t he C o u r t observes t h a t , in t he 
H P A T repor t , secur i ty issues r e l a t i ng to those suspec ted of be ing h o m o ­
sexual were found not to s t and u p to close e x a m i n a t i o n as a g r o u n d 
for m a i n t a i n i n g the policy. T h e C o u r t is, for this r eason , not p e r s u a d e d 
t h a t t he risk of b lackmai l , be ing the m a i n secur i ty g r o u n d canvassed by 
the G o v e r n m e n t , jus t i f ied the c o n t i n u a t i o n of t he q u e s t i o n i n g of e i t he r of 
t he p r e s e n t app l i can t s . Similar ly, the C o u r t does not find t h a t the clinical 
r isks (which w e r e , in any event , subs tan t i a l ly d i scoun ted by the H P A T as a 
g r o u n d for m a i n t a i n i n g the policy) jus t i f ied t he e x t e n t of t he app l i c an t s ' 
ques t i on ing . Moreover , no discipl inary issue ex is ted in t he case of e i t he r 
app l i can t . 

109. T h e G o v e r n m e n t , r e fe r r ing to t h e cau t ions given to t he app l i can t s 
a t the b e g i n n i n g of the i r in terv iews, f u r the r a r g u e d t h a t the app l i can t s 
were not obl iged to p a r t i c i p a t e in t he in terv iew process . Moreover , 
M s S m i t h was asked to consen t to he r p a r t n e r be ing in te rv iewed a n d 
M r G r a d y a g r e e d to the sea rch of his a c c o m m o d a t i o n and to h a n d over his 
e lec t ronic diary. T h e C o u r t cons iders , however , t h a t the app l i can t s did not 
have any rea l choice bu t to coope ra t e in this process . It is c lear t h a t t h e 
in terviews formed a s t a n d a r d and i m p o r t a n t p a r t of t he inves t iga t ion 
process which was des igned to verify to "a h igh s t a n d a r d of p r o o f t he 
sexual o r i en t a t i on of t he app l i can t s (see t he Gu ide l ines a t p a r a g r a p h 49 
above a n d the G o v e r n m e n t ' s submiss ions at p a r a g r a p h 80) . H a d the 
app l i can t s not coope ra t ed wi th the in terv iew process , inc lud ing wi th t he 
add i t iona l e l e m e n t s of this process ou t l ined above, t he C o u r t is satisfied 
tha t t he a u t h o r i t i e s would have p roceeded to verify t he suspec t ed h o m o ­
sexual i ty of t he app l i can t s by o t h e r m e a n s which were likely to be less 
d i sc ree t . T h a t this was the a l t e rna t i ve open to the app l i can t s in t he event 
of the i r failing to coope ra t e was m a d e c lear to b o t h app l i can t s , a n d in 
pa r t i cu la r ly fo r th r igh t t e r m s to M r Grady . 

110. In such c i r c u m s t a n c e s , the C o u r t cons iders t h a t the G o v e r n m e n t 
have not offered convincing a n d weigh ty r easons jus t i fy ing the con t i nued 
inves t iga t ion of t h e app l i c an t s ' sexua l o r i e n t a t i o n once they h a d con­
firmed the i r homosexua l i t y to the air force au tho r i t i e s . 
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111. In s u m , t he C o u r t finds t h a t n e i t h e r the inves t iga t ions conduc ted 
in to the app l i c an t s ' sexual o r i en t a t i on , nor t he i r d i scha rge on the g rounds 
of the i r homosexua l i t y in p u r s u a n c e of the Min i s t ry of Defence policy, 
w e r e jus t i f ied u n d e r Art ic le 8 § 2 of t he Conven t ion . 

112. Accordingly, t h e r e has been a violat ion of Art ic le 8 of t he Con­
ven t ion . 

II. ALLEGED V I O L A T I O N O F ARTICLE 14 O F T H E C O N V E N T I O N 
TAKEN IN C O N J U N C T I O N W I T H A R T I C L E 8 

113. T h e app l i can t s also invoked Art ic le 14 of t he Conven t i on t aken in 
conjunct ion wi th Art ic le 8 in re la t ion to the o p e r a t i o n of t he Min is t ry of 
Defence policy aga ins t t h e m . Art ic le 14 r eads as follows: 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

114. T h e G o v e r n m e n t a r g u e d t h a t no s e p a r a t e issue a rose u n d e r 
Art ic le 14 of t he Conven t i on a n d the app l i can t s re l ied on t he i r submis ­
sions ou t l ined in t he con tex t of Art ic le 8 above. 

115. T h e C o u r t cons iders t h a t , in t h e c i r c u m s t a n c e s of t h e p r e s e n t 
case , the app l i c an t s ' compla in t s t h a t they were d i s c r imina t ed aga ins t on 
g r o u n d s of t he i r sexua l o r i en t a t i on by r eason of the ex is tence a n d appli­
cat ion of t he policy of the Min i s t ry of Defence , a m o u n t s in effect to the 
s a m e compla in t , a lbei t s een from a different ang le , t h a t t he C o u r t has 
a l r eady cons idered in r e l a t ion to Art ic le 8 of t he Conven t i on (see the 
D u d g e o n j u d g m e n t ci ted above, pp . 25-26, §§ 64-70). 

116. Accordingly, t he C o u r t cons iders t h a t the a p p l i c a n t s ' compla in t s 
u n d e r Art ic le 14 in conjunct ion wi th Ar t ic le 8 do not give rise to any 
s e p a r a t e issue. 

III. ALLEGED V I O L A T I O N O F ARTICLE 3 O F T H E C O N V E N T I O N 
T A K E N A L O N E AND IN C O N J U N C T I O N W I T H ARTICLE 14 

117. T h e app l i can t s also compla ined , u n d e r Art ic le 3 of t he Conven­
tion t a k e n a lone and in conjunct ion wi th Ar t ic le 14, t h a t the policy 
exc lud ing h o m o s e x u a l s from the a r m e d forces a n d the consequen t 
inves t iga t ions and d i scha rges a m o u n t e d to d e g r a d i n g t r e a t m e n t . Art icle 3 
r eads , in so far as r e l evan t , as follows: 

"No one shall be subjected to ... degrading t reatment or punishment." 

118. T h e G o v e r n m e n t s u b m i t t e d t h a t , given the ser ious and rea­
sonable basis and a im of t he policy ( m a i n t a i n i n g the fighting power and 
ope ra t i ona l effectiveness of the a r m e d forces) and the absence of any 
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i n t e n t i o n to d e g r a d e or h u m i l i a t e , t h e policy c a n n o t be ca tegor i sed as 
d e g r a d i n g . T h e y a r g u e d t h a t t he Eas t African Asians case (appl ica t ions 
nos. 4403/70 et sqq., Eas t African As ians v. t he U n i t e d K i n g d o m , C o m ­
miss ion 's r epo r t of 14 D e c e m b e r 1973, Decis ions and R e p o r t s 78-A, p. 5) to 
which the app l i can t s re fe r red , was not re levan t as it dea l t wi th racial dis­
c r imina t i on . T h e y agreed t h a t t he inves t iga t ion process was not p l ea san t 
bu t a r g u e d t h a t , given the m a t t e r at issue, i n t i m a t e ques t ions w e r e inevi­
table and t h a t t he a im was not to h u m i l i a t e pe r sons but to deal wi th cases 
as quickly a n d as d iscreet ly as possible. T h e G o v e r n m e n t a g a i n po in ted 
out t h a t t he app l ican t s chose to p a r t i c i p a t e in the in terv iews. 

1 19. T h e app l i can t s m a i n t a i n e d t h a t the i r d i s c r imina to ry t r e a t m e n t , 
based on c rude s t e reo typ ing and pre jud ice , den ied a n d caused affront to 
the i r individual i ty and d igni ty and , as such , a m o u n t e d to t r e a t m e n t con­
t r a r y to Art ic le 3. T h e d is t inc t ion m a d e by the G o v e r n m e n t in r e l a t ion to 
the above-ci ted Eas t African Asians case was a technica l one since the 
app l i can t s were label led and ca tegor i sed , a process which debased and 
d e n i g r a t e d each app l i can t ' s ex i s tence and c h a r a c t e r . Moreover , t r e a t m e n t 
c o n t r a r y to Art ic le 3 could not be jus t i f ied . As to the sugges t ion t h a t they 
could have chosen not to pa r t i c ipa t e in t he in te rv iews , they s u b m i t t e d tha t 
the i r compla in t r e l a t ed to t he en t i r e inves t iga t ion a n d d ismissa l process ; 
the cau t ion given was in fact the s t a n d a r d cau t ion given to a c r imina l 
suspect a n d the very fact t ha t ques t ions were pu t was hur t fu l a n d 
d e g r a d i n g . T h e absence of a legal obl igat ion to answer the ques t ions in no 
way m i t i g a t e d t h a t effect since they h a d to coope ra t e in o r d e r to k e e p t h e 
inves t iga t ions as d iscree t as possible. In any event , the ques t ions e x t e n d e d 
significantly beyond an inqui ry in to sexual o r i en t a t i on in t h a t they were 
q u e s t i o n e d af ter they a d m i t t e d the i r sexual o r i en t a t i on and m a n y 
ques t i ons were p r u r i e n t and offensive. 

120. T h e C o u r t recal ls t h a t i l l - t r e a tmen t m u s t a t t a i n a m i n i m u m level 
of severi ty if it is to fall wi th in the scope of Ar t ic le 3 of t he Conven t i on . T h e 
a s s e s s m e n t of t h a t m i n i m u m is re la t ive and d e p e n d s on all t he c i rcum­
s tances of t he case , such as t he d u r a t i o n of t he t r e a t m e n t and its physical 
or m e n t a l effects (see t he I r e l and v. t he U n i t e d K i n g d o m j u d g m e n t of 
l o j a n u a r y 1978, Ser ies A no. 25, p . 65, § 162). 

It is also recal led tha t t r e a t m e n t m a y be cons ide red d e g r a d i n g if it is 
such as to a rouse in its v ic t ims feelings of fear, angu i sh and infer ior i ty 
capab le of h u m i l i a t i n g and d e b a s i n g t h e m a n d possibly b r e a k i n g the i r 
physical or m o r a l res i s tance (see t he I r e l and v. t he U n i t e d K i n g d o m 
j u d g m e n t ci ted above, pp . 66-67, § 167). Moreover , it is sufficient if t h e 
vict im is h u m i l i a t e d in his or h e r own eyes (see the T y r e r v. t he U n i t e d 
K i n g d o m j u d g m e n t of 25 Apri l 1978, Ser ies A no. 26, p . 16, § 3 2 ) . 

121. T h e C o u r t has ou t l ined above why it cons iders t h a t t h e invest i­
ga t ion a n d d i scha rge t o g e t h e r wi th t he b l anke t n a t u r e of the policy of t he 
Min i s t ry of Defence were of a pa r t i cu la r ly grave n a t u r e (see pa ra -
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g r a p h s 90-93 above) . Moreover , t he C o u r t would not exc lude t h a t t r e a t ­
m e n t which is g r o u n d e d upon a p red i sposed bias on the p a r t of a h e t e r o ­
sexua l major i ty aga ins t a homosexua l minor i ty of t he n a t u r e descr ibed 
above could, in pr inc ip le , fall wi th in t he scope of Art ic le 3 (see, mutatis 
mutandis, t he Abdulaz iz , C a b a l c s and Ba lkanda l i v. the U n i t e d K i n g d o m 
j u d g m e n t of 28 M a y 1985, Series A no. 94, p . 42, §§ 90-91). 

122. However , while accep t ing t h a t the policy, t o g e t h e r wi th the 
inves t iga t ion a n d d i scharge which ensued , w e r e u n d o u b t e d l y d i s t ress ing 
and h u m i l i a t i n g for each of the app l i can t s , the C o u r t does not consider , 
having r e g a r d to all the c i r c u m s t a n c e s of t he case , t h a t t he t r e a t m e n t 
r e a c h e d the m i n i m u m level of sever i ty which would b r ing it w i th in t he 
scope of Art ic le 3 of t he Conven t ion . 

123. Accordingly, t he C o u r t concludes t h a t t h e r e has b e e n no violat ion 
of Art ic le 3 of t he Conven t ion t a k e n alone or in conjunct ion wi th Art ic le 14. 

IV. ALLEGED V I O L A T I O N O F ARTICLE 10 O F T H E C O N V E N T I O N 
TAKEN ALONE AND IN C O N J U N C T I O N W I T H A R T I C L E 14 

124. T h e app l i can t s fu r the r compla ined u n d e r Art ic le 10 of t he Con­
ven t ion , t a k e n alone and in conjunct ion wi th Art ic le 14, abou t t he l imi­
t a t ion imposed by the ex i s tence a n d ope ra t i on of the policy of t he Min i s t ry 
of Defence on the i r r igh t to give express ion to t he i r sexua l ident i ty . 
Art ic le 10, in so far as r e l evan t , r e a d s as follows: 

"1. Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority ... 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society, in the interests of national security.... 
for the prevention of disorder ..." 

125. T h e G o v e r n m e n t m a i n t a i n e d t h a t f reedom of express ion was not 
a n issue in these cases . T h e y s u b m i t t e d t h a t t he app l i can t s w e r e free to 
express in fo rma t ion a n d ideas a n d to inform o t h e r s of t he i r sexua l or ien­
t a t ion . T h e inves t iga t ions and the i r d i s cha rges were not t he resul t of any 
express ion of in fo rma t ion or ideas bu t r a t h e r a c o n s e q u e n c e of t he fact of 
the i r h o m o s e x u a l i t y which , un t i l they c a m e u n d e r inves t iga t ion , t h e y h a d 
chosen to conceal . In any event , any in t e r f e r ence wi th the app l i can t s ' 
f r eedom of express ion was jus t i f ied for t he r ea sons ou t l ined in t he context 
of Art icle 8 and , accordingly, no s e p a r a t e issue a rose u n d e r Ar t ic le 10. 

126. T h e app l i can t s a r g u e d t h a t the r ight to give express ion to one ' s 
sexual i ty e n c a p s u l a t e d opinions , ideas a n d in fo rma t ion essent ia l to an 
individual a n d his or h e r iden t i ty . T h e policy of the Min i s t ry of Defence 
forced t h e m to live secre t lives deny ing t h e m the s imple oppor tun i ty to 
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c o m m u n i c a t e openly a n d freely the i r own sexua l iden t i ty which, in t u r n , 
h a d a chi l l ing effect on t h e m and was a powerful inh ib i t ing factor in t he i r 
r ight to express themse lves . For t he reasons ou t l ined in t he con tex t of 
Art ic le 8, t he app l i can t s s u b m i t t e d t h a t the i n t e r f e r ence wi th the i r r ight 
to f reedom of express ion did not comply wi th t he r e q u i r e m e n t s of t he 
second p a r a g r a p h of Art ic le 10 of t he C o n v e n t i o n . T h e y a d d e d t h a t any 
res t r i c t ion on f reedom of express ion , inc lud ing the express ion of one ' s 
sexua l o r i e n t a t i o n , m u s t be nar rowly i n t e r p r e t e d a n d the G o v e r n m e n t ' s 
re l iance solely on the jus t i f ica t ion offered for t he in t e r f e rences wi th the i r 
Art ic le 8 r igh ts was , t he re fo re , insufficient in t he Art ic le 10 con tex t . Given 
t h e fact t h a t express ion which m i g h t shock, offend or d i s t u r b was pro­
t ec t ed , t he m e r e fact t h a t m e m b e r s of t he a r m e d forces would, as the 
G o v e r n m e n t s u b m i t t e d , have been upse t by t he p re sence of known h o m o ­
sexua ls was insufficient jus t i f ica t ion for an in t e r f e r ence u n d e r Art ic le 10 
of t he Conven t i on . 

Finally, t he app l i can t s m a i n t a i n e d t h a t t h e G o v e r n m e n t ' s submiss ion 
as to t he i r f reedom to express the i r homosexua l i t y was hard ly c red ib le . If 
t h e app l i can t s had done so, they would have been i m m e d i a t e l y invest i ­
ga t ed and d i scha rged ; t ha t was wha t effectively h a p p e n e d . 

127. T h e C o u r t would not rule out t h a t t he s i lence imposed on the 
app l i can t s as r ega rds the i r sexual o r i e n t a t i o n , t o g e t h e r wi th the con­
s e q u e n t and cons tan t need for vigi lance, d i scre t ion and secrecy in t h a t 
respec t wi th co l leagues , fr iends and a c q u a i n t a n c e s as a resul t of t h e chil­
l ing effect of t he Min i s t ry of Defence policy, could cons t i t u t e an in te r ­
ference wi th the i r f reedom of express ion . 

However , t he C o u r t no tes t h a t t he subject m a t t e r of the policy and , 
consequen t ly , t he sole g r o u n d for the inves t iga t ion and d i scha rge of the 
app l i can t s , was t he i r sexua l o r i en t a t i on which is " an essent ia l ly p r iva te 
man i f e s t a t i on of h u m a n pe r sona l i ty" (see t h e D u d g e o n j u d g m e n t ci ted 
above, p . 23, § 60) . It cons iders t h a t the f reedom of express ion e l e m e n t of 
t he p r e s e n t case is subs id iary to the app l i c an t s ' r ight to respec t for the i r 
p r iva te lives which is pr incipal ly a t issue (see, mutatis mutandis, the 
Kokk inak i s v. G r e e c e j u d g m e n t of 25 M a y 1993, Ser ies A no. 260-A, p. 23, 
§ 55 , and the Lariss is and O t h e r s v. G r e e c e j u d g m e n t of 24 F e b r u a r y 1998, 
Reports 1998-1, p. 383, § 64) . 

128. C o n s e q u e n t l y , the C o u r t cons iders t h a t it is not necessary to 
e x a m i n e the a p p l i c a n t s ' compla in t s u n d e r Ar t ic le 10 of t he Conven t ion , 
e i t he r t a k e n a lone or in conjunct ion wi th Art ic le 14. 

V. ALLEGED V I O L A T I O N O F ARTICLE 13 O F T H E C O N V E N T I O N 

129. Finally, the app l i can t s compla ined of a viola t ion of Art ic le 13 of 
t h e Conven t ion , in t h a t they had no effective r e m e d y before a na t iona l 
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a u t h o r i t y in respec t of the violat ions of the Conven t i on of which they were 
v ic t ims. Art ic le 13 r eads , in so far as r e l evan t , as follows: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authori ty. . ." 

130. T h e G o v e r n m e n t m a i n t a i n e d , r e fe r r ing to t he Vi lvara jah case 
(Vilvarajah a n d O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t of 30 O c t o b e r 
1991, Ser ies A no. 215) , t h a t p roceed ings by way of jud ic ia l review afforded 
an effective r e m e d y to t he app l i can t s . T h e app l i can t s w e r e able to, and 
did, advance the subs t ance of the Conven t i on a r g u m e n t s before the 
d o m e s t i c cour t s which w e r e , in t u r n , re l ied upon by the app l i can t s before 
this C o u r t . Any difference b e t w e e n the jud ic ia l review tes t a n d the test 
u n d e r t he C o n v e n t i o n was not c e n t r a l to t he issues in this case and the 
essen t ia l r e a s o n i n g of the C o u r t of Appea l m i r r o r e d t h a t which u n d e r ­
p i n n e d the Conven t i on m a r g i n of app rec i a t ion . Both t he d o m e s t i c cour t s 
and the Conven t i on o r g a n s r e t a i n e d a supervisory role to e n s u r e t h a t t he 
S t a t e did not abuse its powers or exceed its m a r g i n of app rec i a t ion . 

131. T h e app l i can t s s u b m i t t e d t h a t Art ic le 13 con t a ined two m i n i m u m 
r e q u i r e m e n t s . Firs t , the re levan t na t iona l a u t h o r i t y h a d to have j u r i s ­
dict ion to e x a m i n e the subs t ance of an individual ' s compla in t by re ference 
to t he C o n v e n t i o n or o t h e r co r r e spond ing provisions of na t i ona l law and , 
secondly, t h a t a u t h o r i t y had to have ju r i sd i c t ion to g r a n t a r e m e d y if it 
a ccep ted t h a t the individual ' s compla in t was wel l - founded. Moreove r , t he 
precise scope of t he obl iga t ions u n d e r Ar t ic le 13 would d e p e n d on the 
n a t u r e of t he individual ' s compla in t . T h e con tex t of the p r e sen t case was 
t he app l ica t ion of a b l anke t policy which in te r fe red wi th t he Art icle 8 
r igh ts of a minor i ty g r o u p and not an a s s e s s m e n t of a n individual ex t ra ­
d i t ion or expuls ion in t he con tex t of Art ic le 3 as in the Soe r ing and 
Vi lvara jah cases (Soer ing v. t he U n i t e d K i n g d o m j u d g m e n t of 7 J u l y 1989, 
Series A no. 161, and the Vi lvara jah a n d O t h e r s j u d g m e n t c i ted above) . 

132. In the app l i c an t s ' view, the jud ic ia l review r e m e d y did not m e e t 
the first of these r e q u i r e m e n t s of Art ic le 13 for two c o n n e c t e d reasons . 
Since t he Min i s t ry of Defence policy was a b l anke t policy a d m i t t i n g of no 
excep t ions , it was impossible for the domes t i c cour t s to cons ider the 
mer i t s of the app l i c an t s ' individual compla in t s . However , t he impac t of 
t he policy on t h e m var ied from case to case . In c o n t r a s t , t h e domes t i c 
cour t s could and indeed were bound to apply t he "most anx ious sc ru t iny" 
to the individual facts in t he above -men t ioned ex t r ad i t i on a n d expuls ion 
cases of Soer ing and Vi lvara jah . Secondly, the domes t i c cour t s could not 
ask t hemse lves w h e t h e r a fair ba lance h a d b e e n s t ruck b e t w e e n the 
g e n e r a l i n t e r e s t a n d t h e app l i c an t s ' r i gh t s . T h e domes t i c cour t s were 
confined to a sk ing t hemse lves w h e t h e r it h a d been shown t h a t t he policy 
as a whole was i r r a t i ona l or pe rve r se a n d the b u r d e n of p rov ing ir­
ra t iona l i ty was on the app l i can t s . T h e y w e r e r e q u i r e d to show tha t the 



94 S M I T H A N D G R A D Y v. THE U N I T E D KINGDOM J U D G M E N T 

pol icy-maker h a d " t a k e n leave of his s ense s " a n d the app l i can t s had to 
show tha t this high th re sho ld had been crossed before the domes t i c cour t s 
could i n t e rvene . Moreover , the app l i can t s po in ted to t he c o m m e n t s of t he 
H igh C o u r t a n d of t he C o u r t of Appea l as t he best evidence t h a t those 
cour t s lacked ju r i sd ic t ion to deal wi th t he subs t ance of the a p p l i c a n t s ' 
Conven t ion compla in t s . In this con tex t , t he Soe r ing and Vi lvara jah cases 
c i ted above could be d i s t ingu i shed because t he tes t appl ied in judicial 
review p roceed ings conce rn ing p roposed e x t r a d i t i o n s a n d expuls ions h a p ­
pened to coincide wi th the Conven t i on tes t . 

133. T h e app l i can t s fu r the r c o n t e n d e d t h a t the i r jud ic ia l review 
proceed ings did not comply wi th the second r e q u i r e m e n t of Art ic le 13 
because the d o m e s t i c cour t s were not able to g r a n t a r e m e d y even t h o u g h 
four out of t he five j u d g e s who e x a m i n e d the app l i c an t s ' case cons ide red 
tha t t he policy was not jus t i f ied . 

134. A l though the app l i can t s invoked Art ic le 13 of t he Conven t i on in 
re la t ion to all of the i r compla in t s , t he C o u r t recal ls t ha t it is the appl i ­
c a n t s ' r igh t to respec t for the i r p r iva te lives which is pr incipal ly at issue in 
the p r e s e n t case (see p a r a g r a p h 127 above) . In such c i r c u m s t a n c e s , it is of 
t he view t h a t t he app l i c an t s ' c o m p l a i n t s u n d e r Ar t ic le 13 of t he Conven­
tion a re more a p p r o p r i a t e l y cons idered in conjunct ion wi th Art ic le 8. 

135. T h e C o u r t recal ls t h a t Art ic le 13 g u a r a n t e e s the availabil i ty of a 
r e m e d y at na t iona l level to enforce t he subs t ance of Conven t ion r ights a n d 
f reedoms in w h a t e v e r form they m a y h a p p e n to be secured in t he domes t i c 
legal o rde r . T h u s , i ts effect is to r equ i r e the provision of a domes t i c r e m e d y 
al lowing the c o m p e t e n t na t iona l au tho r i t y bo th to deal wi th the subs tance of 
the re levant Conven t ion compla in t a n d to g r a n t a p p r o p r i a t e relief. How­
ever, Art ic le 13 does not go so far as to r equ i r e incorpora t ion of the C o n ­
ven t ion or a pa r t i cu l a r form of r emedy , C o n t r a c t i n g S ta te s be ing afforded a 
m a r g i n of apprec ia t ion in conforming wi th the i r obl igat ions u n d e r this pro­
vision. Nor does the effectiveness of a r e m e d y for the purposes of Art ic le 13 
d e p e n d on the ce r t a in ty of a favourable ou t come for t he appl icant (see t he 
Vilvarajah and O t h e r s j u d g m e n t ci ted above, p . 39, § 122). 

136. T h e C o u r t has found tha t the a p p l i c a n t s ' r ight to respec t for the i r 
p r iva te lives (see p a r a g r a p h 112 above) was viola ted by the inves t iga t ions 
conduc t ed and by the d i scha rge of the app l i can t s p u r s u a n t to t he policy of 
t he Min i s t ry of Defence aga ins t homosexua l s in the a r m e d forces. As was 
m a d e c lear by t h e H igh C o u r t a n d the C o u r t of Appea l in the jud ic ia l 
review proceed ings , since t he Conven t ion did not form par t of Engl i sh law, 
ques t ions as to w h e t h e r t he appl ica t ion of the policy violated the appl i­
c a n t s ' r ights u n d e r Art ic le 8 and , in pa r t i cu l a r , as to w h e t h e r the policy 
had been shown by the a u t h o r i t i e s to r e spond to a p ress ing social need or 
to be p r o p o r t i o n a t e to any l eg i t ima t e a im served, were not ques t i ons to 
which answers could p roper ly be offered. T h e sole issue before the 
d o m e s t i c cour t s was w h e t h e r the policy could be said to be " i r r a t i ona l " . 
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137. T h e test of " i r r a t iona l i ty" appl ied in the p r e s e n t case was t h a t 
exp la ined in t he j u d g m e n t of Sir T h o m a s B i n g h a m M R : a cou r t was not 
en t i t l ed to in te r fe re wi th the exercise of an admin i s t r a t i ve d i sc re t ion on 
subs t an t ive g r o u n d s save w h e r e t he cour t was satisfied t h a t t he decision 
was u n r e a s o n a b l e in t he sense t h a t it was beyond the r ange of responses 
open to a r ea sonab l e dec i s ion-maker . In judg ing w h e t h e r t h e decision­
m a k e r had exceeded this m a r g i n of app rec i a t i on , t he h u m a n r igh ts con­
tex t was i m p o r t a n t , so tha t the m o r e s u b s t a n t i a l t he i n t e r f e r ence wi th 
h u m a n r igh t s , t he m o r e t h e cour t would r equ i r e by way of jus t i f ica t ion 
before it was sat isf ied t h a t t he decis ion was r e a s o n a b l e . 

It was , however , fu r the r emphas i s ed t h a t , no tw i th s t and ing any h u m a n 
r igh ts context , the th re sho ld of i r ra t iona l i ty which an appl ican t was 
r equ i red to s u r m o u n t was a h igh one . Th i s is, in the view of the C o u r t , con­
firmed by the j u d g m e n t s of t he H i g h C o u r t a n d the C o u r t of Appea l t h e m ­
selves. T h e C o u r t no tes t h a t the m a i n j u d g m e n t s in bo th cour t s c o m m e n t e d 
favourably on the app l i can t s ' submiss ions cha l lenging the reasons advanced 
by the G o v e r n m e n t in jus t i f ica t ion of t he policy. S imon Brown LJ cons idered 
tha t the ba lance of a r g u m e n t lay wi th t he appl ican ts and t h a t the i r a rgu­
m e n t s in favour of a conduc t -based code were powerful (see p a r a g r a p h 30 
above) . Sir T h o m a s B i n g h a m M R found tha t those submiss ions of the 
app l ican t s were of "very cons iderab le cogency" and t h a t they fell to be con­
s idered in d e p t h with pa r t i cu l a r re ference t o t he po ten t i a l effectiveness of a 
conduc t -based code (see p a r a g r a p h 37 above) . F u r t h e r m o r e , while offering 
no conclusive views on the Conven t ion issues ra ised by the case , Simon 
Brown LJ expressed the opinion t h a t " the days of t he policy were n u m b e r e d " 
in light of t he U n i t e d K ingdom ' s Conven t ion obl iga t ions (see p a r a g r a p h 31 
above) , and Sir T h o m a s B i n g h a m M R observed tha t the inves t igat ions and 
the d i scharge of the app l ican t s did not a p p e a r to show respec t for the i r pri­
va te lives. H e cons idered t h a t t he re migh t be room for a r g u m e n t as to 
w h e t h e r t h e r e had b e e n a d i sp ropor t i ona t e in te r fe rence wi th the i r r ights 
u n d e r Ar t ic le 8 of the Conven t i on (see p a r a g r a p h 38 above) . 

Neve r the l e s s , bo th cour t s concluded t h a t t he policy could not be said to 
be beyond the r a n g e of r e sponses open to a r ea sonab l e dec i s ion-maker 
and , accordingly, could not be cons idered to be " i r r a t iona l " . 

138. In such c i r c u m s t a n c e s , t he C o u r t cons iders it c lear t h a t , even 
a s s u m i n g t h a t the essen t ia l c o m p l a i n t s of t he app l i can t s before this C o u r t 
we re before a n d cons ide red by the d o m e s t i c cour t s , the th re sho ld at which 
the H igh C o u r t and the C o u r t of Appea l could find the Min i s t ry of 
Defence policy i r r a t i ona l was p laced so h igh t h a t it effectively exc luded 
any cons ide ra t ion by the d o m e s t i c cou r t s of the ques t i on of w h e t h e r the 
in t e r f e rence wi th the app l i c an t s ' r igh ts a n s w e r e d a p ress ing social need or 
was p r o p o r t i o n a t e to t h e na t i ona l secur i ty a n d public o r d e r a ims pu r sued , 
pr inc ip les which lie a t t he h e a r t of t h e C o u r t ' s analysis of c o m p l a i n t s 
u n d e r Ar t ic le 8 of t he Conven t ion . 

95 
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T h e p re sen t app l ica t ions can be c o n t r a s t e d wi th t he cases of Soer ing 
and Vi lvara jah c i ted above. In those cases , the C o u r t found t h a t the tes t 
appl ied by the d o m e s t i c cour t s in appl ica t ions for jud ic ia l review of de­
cisions by the Sec re t a ry of S t a t e in ex t r ad i t i on a n d expuls ion m a t t e r s 
coincided wi th t he C o u r t ' s own a p p r o a c h u n d e r Art ic le 3 of t he Conven ­
t ion. 

139. In such c i r c u m s t a n c e s , t he C o u r t finds t h a t t he app l i can t s had no 
effective r e m e d y in re la t ion to t he violat ion of the i r r ight to respec t for 
the i r p r iva te lives g u a r a n t e e d by Art ic le 8 of the Conven t ion . Accordingly, 
t h e r e has b e e n a viola t ion of Art ic le 13 of the Conven t ion . 

VI. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

140. Art ic le 41 of the Conven t ion provides : 

"If the Court finds that there has been a violation of the Convention or the Protoeols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the 
injured party." 

141. T h e app l i can t s s u b m i t t e d de t a i l ed c la ims for c o m p e n s a t i o n in 
respec t of pecun ia ry a n d non-pecun ia ry d a m a g e a n d for the r e i m b u r s e ­
m e n t of t he i r costs a n d expenses . However , they r e q u i r e d fu r the r infor­
m a t i o n from the G o v e r n m e n t before they could c o m p l e t e the i r p roposa ls . 

142. T h e G o v e r n m e n t a r g u e d at t h e h e a r i n g t h a t a finding of a 
violat ion would be sufficient ju s t sat isfact ion or, in t he a l t e rna t ive , t h a t 
the submiss ions of t he app l i can t s were inf la ted. T h e G o v e r n m e n t also 
r e q u i r e d fu r the r t i m e to re spond in de ta i l to t he app l i c an t s ' definit ive 
proposa ls . 

143. T h e C o u r t h a s a l r eady a g r e e d to provide fu r the r t i m e to t he 
pa r t i e s to submi t the i r definit ive jus t sat isfact ion proposa ls . Accordingly, 
t he C o u r t cons iders t h a t t he ques t i on ra i sed u n d e r Art ic le 41 is not yet 
ready for decis ion. It is, accordingly, necessary to reserve it and to fix the 
fu r the r p r o c e d u r e , account be ing t a k e n of the possibil i ty of an a g r e e m e n t 
be tween the p a n i c s (Ru le 7.") § 1 of the Rules of C o u r t ) . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t ha t t h e r e has b e e n a violat ion of Art ic le 8 of t he Conven t ion ; 

2. Holds t h a t no s e p a r a t e issue ar ises u n d e r Ar t ic le 14 of the Conven t i on 
t a k e n in conjunct ion wi th Art ic le 8; 

3. Holds t h a t t h e r e h a s b e e n no viola t ion of Art ic le 3 of t h e C o n v e n t i o n 
t a k e n e i t he r a lone or in conjunct ion wi th Art ic le 14; 
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4. Holds t h a t it is not necessary to e x a m i n e the app l i can t s ' compla in t s 
u n d e r Art ic le 10 of t he Conven t i on t a k e n e i t he r a lone or in conjunct ion 
wi th Ar t ic le 14; 

5. Holds t ha t t h e r e has been a violat ion of Art ic le 13 of the Conven t ion ; 

6. Holds t h a t t he ques t ion of the appl ica t ion of Ar t ic le 41 of t he Conven ­
tion is not r eady for decis ion; 
C o n s e q u e n t l y , 
(a) reserves t he said ques t ion ; 
(b) invites the p a r t i e s to notify t he C o u r t of a n y a g r e e m e n t they m a y 
reach ; 
(c) reserves t he fu r the r p r o c e d u r e a n d delegates to the P r e s i d e n t the power 
to fix the s a m e if need be . 

Done in Engl ish and in F rench , and del ivered a t a public h e a r i n g in the 
H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on 27 S e p t e m b e r 1999. 

S. DOLLÉ J - P . COSTA 
R e g i s t r a r P re s iden t 

In accordance wi th Art ic le 45 § 2 of t he Conven t ion and Ru le 74 § 2 of 
t he Rules of C o u r t , the pa r t ly concu r r ing , pa r t ly d i s sen t ing opinion of 
M r Louca ides is a n n e x e d to this j u d g m e n t . 

J . -P .C . 
S.D. 
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P A R T L Y C O N C U R R I N G , P A R T L Y D I S S E N T I N G 

O P I N I O N O F J U D G E L O U C A I D E S 

I ag ree wi th t he major i ty on all poin ts except as r e g a r d s the finding t h a t 
t h e r e has been a violat ion of Art ic le 8 of the Conven t i on by r eason of the 
app l i c an t s ' d i s cha rge from the a r m e d forces on account of the i r homo­
sexual i ty . 

In this respec t I have been convinced by the a r g u m e n t of t he Gove rn ­
m e n t t h a t p a r t i c u l a r p r o b l e m s m i g h t be posed by t h e c o m m u n a l accom­
m o d a t i o n a r r a n g e m e n t s in the a r m e d forces. T h e app l i can t s would have to 
s h a r e s ingle-sex a c c o m m o d a t i o n and associa ted facilities (showers , to i le ts , 
etc.) wi th the i r h e t e r o s e x u a l co l leagues . T o my mind , t he p r o b l e m s in 
ques t ion a r e in subs t ance ana logous to those which would resul t from the 
c o m m u n a l a c c o m m o d a t i o n of ma le m e m b e r s of t he a r m e d forces wi th 
l e m a l e m e m b e r s . W h a t m a k e s it necessa ry for ma le s not to sha re accom­
m o d a t i o n and o t h e r associa ted facilities wi th females is the difference in 
the i r sexua l o r i e n t a t i o n . It is precisely this difference be tween homo­
sexuals and h e t e r o s e x u a l s which m a k e s the posi t ion of the G o v e r n m e n t 
convincing. 

I find the answer given by t h e major i ty r e g a r d i n g th is aspect of t h e case 
unsa t i s fac tory . T h e C o u r t no ted (at p a r a g r a p h 103 of the j u d g m e n t ) t h a t 
the H P A T cons idered t h a t " s e p a r a t e a c c o m m o d a t i o n for h o m o s e x u a l s 
would not be w a r r a n t e d or wi se" a n d t h e C o u r t found t h a t , in any case , "it 
ha [d ] not been shown t h a t t he conduct codes and discipl inary ru les ... 
could not a d e q u a t e l y dea l wi th any behav ioura l issues a r i s ing on the p a r t 
e i t he r of homosexua l s or of h e t e r o s e x u a l s " . T h e fact t h a t s e p a r a t e 
a c c o m m o d a t i o n is not " w a r r a n t e d or wi se" does not jus t i fy c o m m u n a l 
a c c o m m o d a t i o n if such a c c o m m o d a t i o n is really p r o b l e m a t i c . O n the 
o t h e r h a n d , "conduct codes a n d discipl inary r u l e s " canno t c h a n g e the 
sexual o r i en t a t i on of peop le a n d the re levan t p r o b l e m s which - for t he 
p u r p o s e s of the issue u n d e r cons ide ra t ion - in t h e ana logous case of 
w o m e n m a k e s it i n c u m b e n t to a c c o m m o d a t e t h e m s e p a r a t e l y from m a l e 
soldiers . It is the compulsory living t o g e t h e r of g roups of people of dif­
fe ren t sexua l o r i e n t a t i o n which c r e a t e s t h e p r o b l e m . I should a d d he r e 
t h a t if h o m o s e x u a l s had a r ight to be m e m b e r s of t he a r m e d forces the i r 
sexual o r i en t a t i on could become known e i t he r t h r o u g h t h e m disclosing it 
or man i f e s t i ng it in some way. 

T h e a im of not a l lowing h o m o s e x u a l s in t he a r m e d forces was to en su re 
t he ope ra t i ona l effectiveness of the a r m e d forces a n d to this e x t e n t the 
r e su l t i ng in t e r f e rences p u r s u e d the l eg i t ima te a ims of " t h e i n t e r e s t s of 
na t iona l secur i ty" a n d " the p reven t ion of d i sorder" . Th i s was accep ted by 
t h e C o u r t . My d i s a g r e e m e n t wi th t he major i ty r e l a t e s t o t h e ques t i on of 
w h e t h e r t he i n t e r f e r ence in t he p re sen t case can be cons ide red "necessa ry 
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in a d e m o c r a t i c society" for t he a i m in ques t ion . T h e major i ty unde r l i ned 
the pr inciple t h a t w h e n the re levant r es t r i c t ions to a C o n v e n t i o n r ight 
conce rn a most i n t i m a t e pa r t of an individual ' s p r iva te life t h e r e mus t 
exist pa r t i cu l a r ly se r ious r ea sons before t h e in t e r f e rences c a n satisfy t he 
r e q u i r e m e n t s of Art ic le 8 of the Conven t ion . However , I ag r ee wi th the 
G o v e r n m e n t t h a t the n a r r o w m a r g i n of app rec i a t i on which is appl ied to 
cases involving i n t i m a t e private-life m a t t e r s is w idened in cases like the 
p r e s e n t , in which the l eg i t ima te a im of t he re levant res t r i c t ion re la tes to 
t h e o p e r a t i o n a l effectiveness of t he a r m e d forces a n d , t he r e fo re , to t he 
i n t e r e s t s of na t iona l secur i ty . Th i s , I th ink , is t he logical conno t a t i on of the 
pr inc ip le t ha t , in assess ing the p re s s ing social need in cases of in te r ­
fe rences wi th the r ight to respec t for an individual ' s p r iva te life from the 
s t a n d p o i n t of the p ro tec t ion of na t i ona l secur i ty , the S t a t e has a wide 
m a r g i n of app rec i a t ion (see t he L e a n d e r v. Sweden j u d g m e n t of 26 M a r c h 
1987, Ser ies A no. 116, p . 25, § 59). 

R e g a r d mus t also be h a d to t he pr inciple t h a t l imi ta t ions incapable of 
be ing imposed on civilians m a y be placed on c e r t a i n of t he r igh t s and 
f r eedoms of m e m b e r s of the a r m e d forces (see t he Kalac, v. T u r k e y j u d g ­
m e n t of 1 J u l y 1997', Reports ojJudgments and Decisions 1997-IV, p . 1209, § 28). 

I believe tha t the C o u r t should not in te r fe re s imply because t h e r e is a 
d i s a g r e e m e n t wi th t he necess i ty of t he m e a s u r e s t a k e n by a S t a t e . O t h e r ­
wise the concept of t he m a r g i n of app rec i a t ion would be m e a n i n g l e s s . The 
C o u r t m a y subs t i t u t e its own view for t h a t of t he na t iona l a u t h o r i t i e s only 
w h e n the m e a s u r e is p a t e n t l y d i s p r o p o r t i o n a t e to t he a im p u r s u e d . I 
should add t h a t t he wide r the m a r g i n of app rec i a t i on al lowed to t he S ta t e , 
t h e n a r r o w e r shou ld be t h e scope for i n t e r f e r ence by t h e C o u r t . 

I do not th ink t h a t t he facts of the p r e sen t case just i fy our C o u r t ' s in ter­
fe rence . As I have a l r eady s t a t e d above, t he sexua l o r i e n t a t i o n of homo­
sexua ls does c r e a t e the p rob l ems h igh l igh ted by the G o v e r n m e n t as a resul t 
of t he c o m m u n a l a c c o m m o d a t i o n wi th h e t e r o s e x u a l s . T h e r e is no th ing 
p a t e n t l y d i s p r o p o r t i o n a t e in t he a p p r o a c h of t h e G o v e r n m e n t . O n the con­
t rary , it was in t he c i r c u m s t a n c e s reasonably open to t h e m to adop t t he 
policy of not a l lowing h o m o s e x u a l s in t he a r m e d forces. Th i s condi t ion was 
m a d e c lea r to t he app l i can t s before the i r r e c r u i t m e n t . It was not imposed 
a f t e rwards (cf. t he Young , J a m e s a n d W e b s t e r v. the U n i t e d K i n g d o m 
j u d g m e n t of 13 A u g u s t 1981, Ser ies A no. 44 , p. 25 , § 62) . In th is respect it 
m a y be useful to add t h a t the C o n v e n t i o n does not g u a r a n t e e the r ight to 
serve in t h e a r m e d forces (see M a r a n g o s v. C y p r u s , app l ica t ion no. 31106/ 
96, C o m m i s s i o n decision of 3 D e c e m b e r 1997, p . 14, u n r e p o r t e d ) . 

In t he c i r c u m s t a n c e s , I find t h a t the app l i can t s ' d i scha rge on account of 
the i r homosexua l i t y in p u r s u a n c e of t he Min i s t ry of Defence policy was 
jus t i f ied u n d e r Art ic le 8 § 2 of t he C o n v e n t i o n , as be ing necessa ry in a 
d e m o c r a t i c society in t h e i n t e r e s t s of na t i ona l secur i ty a n d t h e p reven t ion 
of d i so rder . 
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(Requêtes n" 33985/96 et 33986/96) 

TROISIÈME SECTION 

ARRÊT DU 27 SEPTEMBRE 1999 

1. Un arrêt analogue a été rendu le même jour par la Cour dans l'affaire Lustig-Prean et 
Beckett c. Royaume-Uni, n"s 31417/96 et 32377/96. Le texte peut en être obtenu au greffe. 
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S O M M A I R E ' 

Homosexuels révoqués de l'armée à la suite d'enquêtes indiscrètes 
Caractère effectif du contrôle juridictionnel en tant que recours pour faire 
valoir un grief tenant à la vie privée 

Article 3 

Traitement dégradant - Enquêtes indiscrètes sur la vie privée d'homosexuels engagés dans 

l'armée - Degré minimum de gravité 

Article 8 

Vie privée - Interdiction générale des homosexuels dans l'armée - Homosexuels révoqués de 
l'armée - Enquêtes indiscrètes sur la vie privée d'homosexuels - Ingérence - Gravité de 
l'ingérence - Sécurité nationale - Défense de l'ordre - Nécessaire dans une société démocratique 
- Proportionnalité - Nécessité de raisons convaincantes et solides justifiant l'ingérence 

Article 13 

Recours effectif - Contrôle juridictionnel - Critère d'irrationalité appliqué par les juridictions 

internes excluant tout examen de la nécessité et de la proportionnalité 

* 
* * 

Les requérants étaient respectivement caporale et sergent dans la Royal Air Force. 
A l'époque des faits, la présence d'homosexuels dans l'armée faisait l'objet d'une 
interdiction générale. La première requérante reconnut son homosexualité au 
cours d'un entretien préalable à une procédure disciplinaire, à la suite d'une 
absence non justifiée. Elle-même et sa partenaire furent alors interrogées par la 
police militaire, qui élabora un rapport recommandant la révocation adminis­
trative de l'intéressée. Le deuxième requérant fut également soupçonné d'être 
homosexuel. La police militaire interrogea son épouse et plusieurs personnes de 
son entourage avant de convoquer l'intéressé, qui admit son homosexualité après 
l'avoir niée au départ. On lui posa alors d'autres questions. Au cours des inter­
rogatoires, les deux requérants furent interrogés sur la nature de leurs liaisons 
homosexuelles respectives. Tous deux furent dûment révoqués des forces armées. 
Leurs demandes de contrôle juridictionnel furent rejetées au motif que, 
nonobstant le caractère exemplaire de leurs états de service et le fait que rien 
n'indiquait que leurs préférences sexuelles aient de quelque manière que ce fût 
nui à leur capacité de remplir leurs tâches, on ne pouvait prétendre que la décision 
de les révoquer était irrationnelle, ce qui représentait le critère à appliquer. Les 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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requérants furent déboutés par la Cour d'appel, et la Chambre des lords leur 
refusa l'autorisation de la saisir. 

1. Article 8 : quant à l'existence d'une ingérence dans le droit au respect de la vie 
privée, le Gouvernement ne soutient pas que les requérants, en entrant dans 
l 'armée, ont renoncé aux droits garantis par l'article 8, et les intéressés n'ont pas 
été révoqués pour avoir omis de révéler leur homosexualité à ce moment-là. En 
outre, certains éléments indiquent que la première requérante n'a pris conscience 
de son homosexualité qu'après son recrutement. Les enquêtes, qui ont impliqué 
des interrogatoires détaillés des requérants et de tierces personnes sur des ques­
tions relatives à leurs préférences et pratiques sexuelles, ainsi que l'élaboration 
d'un rapport, ont porté directement atteinte aux droits des intéressés, comme leur 
révocation ultérieure, motivée uniquement par leur orientation sexuelle. Ces 
ingérences étaient prévues par la loi et l'on peut considérer que la politique con­
sistant à exclure les homosexuels de l'armée poursuivait les buts légitimes que 
sont la sécurité nationale et la défense de l'ordre. S'il y a des doutes quant à savoir 
si les investigations poursuivaient encore un tel but légitime après que les requé­
rants eurent admis leur homosexualité, il n'y a pas lieu d'examiner la question. 
Quant à la nécessité des ingérences, l'unique motivation des investigations et de la 
révocation des requérants était l'orientation sexuelle des intéressés. Considérant 
qu'un aspect des plus intimes de la vie privée était en jeu , des raisons particuliè­
rement sérieuses devaient justifier les ingérences. Celles-ci étaient particulière­
ment graves pour les raisons suivantes : premièrement, le caractère exceptionnel­
lement indiscret du processus d'enquête, qui a impliqué des questions précises sur 
les pratiques et préférences sexuelles des intéressés ; deuxièmement, la profonde 
incidence qu'a eue la révocation des requérants sur leurs perspectives de carrière, 
notamment la difficulté à retrouver des situations équivalentes dans la société 
civile ; et troisièmement, le caractère absolu et général de la politique litigieuse, 
qui autorise la révocation d'un individu en raison de ses caractéristiques per­
sonnelles innées plutôt que de sa conduite. Même si les études conduites par 
l'armée sur la question sont représentatives des points de vue du personnel mili­
taire - ce qui est sujet à caution - , les problèmes perçus comme menaçant 
l'efficacité opérationnelle de l'armée tenaient uniquement aux attitudes négatives 
des militaires hétérosexuels envers la minorité homosexuelle. Dans la mesure où 
ces attitudes négatives correspondent à des préjugés, elles ne peuvent passer en soi 
pour une justification suffisante aux ingérences. Il y a un manque d'éléments con­
crets démontrant l 'atteinte au moral et à la puissance de combat qu'un change­
ment de politique occasionnerait prétendument. Certes, il semble raisonnable de 
prévoir certaines difficultés, mais des mesures ont déjà été prises pour lutter, par 
exemple, contre la discrimination raciale et les attitudes négatives ne suffisent pas 
à légitimer le rejet d'une solution de rechange envisagée ; il n'est pas établi que les 
codes de conduites et règles disciplinaires se révéleraient inefficaces pour traiter 
les problèmes éventuels. Par ailleurs, on ne peut faire abstraction des idées qui ne 
cessent de se répandre et d'évoluer, ni des changements juridiques qu'elles 
entraînent au sein des Etats contractants — dont seule une petite minorité pratique 
une telle interdiction générale. En conclusion, le Gouvernement n'a donné aucune 
raison convaincante et solide pour justifier la politique litigieuse et la révocation 
subséquente des requérants. Quant à la poursuite des investigations après les 
aveux des requérants, elle appelle un examen séparé. Les intéressés souhaitaient 
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manifestement rester dans l'armée de l'air et le risque de fausses affirmations 
d'homosexualité ne pouvait fournir une quelconque justification, non plus que le 
risque de chantage ou les risques cliniques. Dès lors, le Gouvernement n'a fourni 
aucune raison convaincante et solide. 
Conclusion : violation (unanimité). 

2. Article 14 combiné avec l'article 8 : ce grief coïncide en pratique, bien que pré­
senté sous un angle différent, avec la plainte examinée sur le terrain de l'article 8. 
Conclusion : aucune question distincte (unanimité). 

3. Article 3 considéré isolément et combiné avec l'article 14 : certes, l'on ne peut 
exclure qu'un traitement fondé sur un préjugé envers les homosexuels, tel que 
celui qui est décrit par les requérants, puisse en principe tomber sous l'empire de 
l'article 3, et les enquêtes et révocations en cause ont indéniablement été pénibles 
et humiliantes pour les requérants ; toutefois, le traitement n'a pas atteint le 
minimum de gravité requis pour tomber sous le coup de l'article 3 de la Conven­
tion. 

Conclusion : non-violation (unanimité). 
4. Article 10 considéré isolément et combiné avec l'article 14 : on ne saurait 
exclure que le silence imposé aux requérants quant à leurs préférences sexuelles a 
pu constituer une ingérence dans leur liberté d'expression. Toutefois, l'objet de la 
politique et l'unique raison des enquêtes et des révocations étaient une mani­
festation essentiellement privée de la personnalité humaine. L'aspect relatif à la 
liberté d'expression est accessoire et il est inutile d'examiner ces griefs. 
Conclusion : non-lieu à examen (unanimité). 

5. Article 13 : considérant que la Convention n'est pas incorporée dans le droit 
anglais, la question de savoir si l'application de la politique a enfreint les droits des 
requérants au regard de l'article 8 - et, en particulier, de savoir s'il a été démontré 
que la politique répondait à un besoin social impérieux ou était proportionnée - ne 
pouvait recevoir une réponse adéquate par les tribunaux internes, qui étaient 
uniquement appelés à rechercher si les décisions étaient irrationnelles. Or, le seuil 
à cet égard était si élevé qu'il excluait en pratique tout examen de la nécessité et 
de la proportionnalité. Dès lors, les requérants n'ont pas disposé d'un recours 
effectif. 

Conclusion : violation (unanimité). 

Article 41 : la Cour estime que la question de l'application de l'article 41 n'est pas 

en état et réserve ladite question. 
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En l 'af fa ire S m i t h e t Grady c. R o y a u m e - U n i , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s ième sec t ion) , sié­

gean t en une c h a m b r e composée de : 

M. J.-P. COST'A, président, 

Sir Nicolas BRATZA, 

M M . L. LOUCAIDES, 

P. KÛRIS, 

W. FUHRMANN, 

M"" H.S. GRÈVE, 

M. K . TRAjAjuges, 

et de M m t ' S. DoLLÉ, greffière de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 18 ma i et 24 aoû t 1999, 

R e n d l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t r ouven t d e u x r e q u ê t e s d i r igées con t re le 

R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l ande du Nord , don t les r e q u é ­

r a n t s ava ien t saisi la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e (« la 

C o m m i s s i o n ») en v e r t u de l ' anc ien ar t ic le 25 de la C o n v e n t i o n de sauve­

g a r d e des Dro i t s de l ' H o m m e et des L iber tés f o n d a m e n t a l e s (« la 

Conven t i on »). 

La p r e m i è r e r e q u é r a n t e , M""' J e a n e t t e S m i t h , r e s so r t i s s an t e br i ­

t a n n i q u e née en 1966, est domici l iée à E d i m b o u r g . Sa r e q u ê t e , i n t rodu i t e 

le 9 s e p t e m b r e 1996, a é t é e n r e g i s t r é e le 27 novembre 1996 sous le n u m é r o 

de doss ier 33985/96. Le d e u x i è m e r e q u é r a n t , M. G r a e m e G r a d y , ressor­

t i ssant b r i t a n n i q u e né en 1963, est domici l ié à Londres . Sa r e q u ê t e , 

i n t rodu i t e le 6 s e p t e m b r e 1996, a é té en r eg i s t r é e le 27 n o v e m b r e 1996 

é g a l e m e n t , sous le n u m é r o de doss ier 33986/96. Les r e q u é r a n t s ont é té 

tous d e u x r e p r é s e n t é s d e v a n t la C o m m i s s i o n , puis devan t la Cour , par 

M. P . Leech, d i r e c t e u r j u r i d i q u e de Liber ty , une associa t ion de défense des 

l iber tés civiles ayan t son siège à Londres . 

2. Les r e q u é r a n t s a l l èguen t q u e l ' e n q u ê t e m e n é e sur leur homo­

sexua l i té et leur révocat ion de l ' a r m é e de l 'air b r i t a n n i q u e a u seul mot i f 

qu ' i l s sont homosexue l s ont e m p o r t é violat ion de l 'ar t icle 8 de la Conven­

t ion, cons idéré i so lément et combiné avec l 'ar t ic le 14. Ils i nvoquen t aussi 

les ar t ic les 3 et 10 de la Conven t ion , cons idérés i so lément et combinés 

avec l 'ar t icle 14, q u a n t à la pol i t ique du m i n i s t è r e de la Défense exc luan t 

les homosexue l s de l ' a r m é e et aux inves t iga t ions et révoca t ions qui en ont 

r é su l t é . Ils se p l a ignen t en o u t r e sur le t e r r a i n de l 'ar t ic le 13 de ne pas 

avoir d isposé d 'un recours effectif devan t u n e ins tance n a t i o n a l e pour 

faire r e d r e s s e r ces v iola t ions . 
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3. Le 20 m a i 1997, la C o m m i s s i o n (p lénière) a décidé de p o r t e r les 

r e q u ê t e s à la conna i s sance du g o u v e r n e m e n t b r i t a n n i q u e (« le G o u v e r n e ­

m e n t »), qu 'e l le a invité à p r é s e n t e r des observa t ions su r l eur recevabi l i té 

et l eur b ien-fondé. Elle a en o u t r e déc idé de les j o i n d r e à d e u x a u t r e s 

r e q u ê t e s s imi la i res (n™ 31417/96 et 32377/96, Lus t ig -P rean c. R o y a u m e -

U n i et Becke t t c. R o y a u m e - U n i ) . 

Le G o u v e r n e m e n t , r e p r é s e n t é pa r ses a g e n t s successifs, M. M. E a t o n 

puis M. C. W h o m e r s l e y , tous deux du m i n i s t è r e des Affaires é t r a n g è r e s et 

du C o m m o n w e a l t h , a déposé des observa t ions le 17 oc tobre 1997. 

4. Le 17 j a n v i e r 1998, la C o m m i s s i o n a décidé d ' a jou rne r l ' e x a m e n des 

r e q u ê t e s en a t t e n d a n t l ' issue d ' un renvoi préjudiciel à la C o u r e u r o p é e n n e 

de ju s t i ce (« CEJ ») pa r la High Court ang la i se , en ve r tu de l 'ar t icle 177 du 

T r a i t é de R o m e , de la ques t i on de l 'appl icabi l i té à u n e différence de 

t r a i t e m e n t fondée sur les p ré fé rences sexuel les de la d i rec t ive 76 /207 /CEE 

du Consei l re la t ive à la mise en œ u v r e du pr inc ipe de l 'égal i té de t r a i t e ­

m e n t e n t r e h o m m e s et f e m m e s en ce qu i concerne l 'accès à l ' emplo i , à la 

fo rma t ion et à la p romot ion profess ionnel les , et les condi t ions de t ravai l 

(« la direct ive re la t ive à l 'égal i té de t r a i t e m e n t »). 

5. Le 17 avril 1998, les r e q u é r a n t s ont p r é s e n t é leurs obse rva t ions en 

r éponse à celles du G o u v e r n e m e n t . 

6. P a r décis ion du 13 ju i l le t 1998, la High Court a r enoncé au renvoi 

préjudiciel s u s m e n t i o n n é à la l umiè r e de la décision de la CEJ dans 

l 'affaire/? , v. Secretary of State for Defence, ex parte Perkins (13 ju i l le t 1998). 

7. A la sui te de l ' en t r ée en v igueu r du Protocole n" 11 à la Conven t ion 

le 1" n o v e m b r e 1998, les r e q u ê t e s sont e x a m i n é e s p a r la C o u r en appl ica­

tion de l 'ar t icle 5 § 2 dudi t Pro toco le . 

C o n f o r m é m e n t à l 'ar t icle 52 § 1 du r è g l e m e n t de la C o u r (« le règ le­

m e n t ») , le p r é s i d e n t de la C o u r , M. L. W i l d h a b e r , a a t t r i b u é l 'affaire à la 

t ro i s i ème sect ion. La c h a m b r e cons t i t uée au sein de lad i te sec t ion com­

p r e n a i t de plein droi t Sir Nicolas B r a t z a , j u g e élu au t i t re du R o y a u m e -

U n i (ar t ic les 27 § 2 de la C o n v e n t i o n et 26 § 1 a) du r è g l e m e n t ) et 

M. J . -P . Cos t a , qu i a a s s u m é la p rés idence de la sect ion et donc de la 

c h a m b r e (ar t ic les 12 et 26 § 1 a) du r è g l e m e n t ) . Les a u t r e s m e m b r e s 

des ignés pa r ce d e r n i e r pour c o m p l é t e r la c h a m b r e é t a i en t M. L. Louca ides , 

M. P. Kûr i s , M. W. F u h r m a n n , M m c H .S . Greve et M. K. T r a j a (ar t ic le 26 

§ 1 b) du r è g l e m e n t ) . 

8. Le 23 février 1998, la c h a m b r e a déc la ré les p r é s e n t e s r e q u ê t e s 

r ecevab le s 2 e t , tout en m a i n t e n a n t leur jonc t ion , a déc idé de les dis joindre 

des affaires Lus t ig -P rean et Becke t t p réc i t ées . Elle a en o u t r e résolu de 

t en i r u n e aud ience sur le fond en l 'espèce. 

Notes du greffe 
1. Entré en vigueur le 1" novembre 1998. 

2. La décision de la Cour est disponible au greffe. 



ARRÊT SMITH ET GRADY c. ROYAUME-UNI 109 

9. Le 29 avril 1999, le p rés iden t de la c h a m b r e a accordé à M""'Smith le 

bénéfice de l ' ass is tance jud ic i a i r e . 

10. L ' aud ience d a n s c e t t e affaire et d a n s l 'affaire Lus t ig -P rean et 

Becke t t c. R o y a u m e - U n i s 'est dé rou lée en public le 18 m a i 1999, au Palais 

des Dro i t s de l ' H o m m e à S t r a s b o u r g . 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . C. WHOMERSLEY, m i n i s t è r e des Affaires é t r a n g è r e s 

et d u C o m m o n w e a l t h , agent, 

J . EADIE, conseil, 

J . BETTELEY, 

M""' J . PFIEFFER, conseillers ; 

pour les requérants 

M M . B . EMMERSON, 

J . SlMOR, 

P. LEECH, 

M " " D. LUPINO, 

M . A. CLAPIIAM, 

conseils, 

solicitors, 

conseiller. 

La C o u r a e n t e n d u en leurs déc l a ra t ions M . E m m e r s o n et M . Eadie . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. La p r e m i è r e r e q u é r a n t e 

11. Le 8 avril 1989, M"" J e a n e t t e S m i t h (la p r e m i è r e r e q u é r a n t e ) 

s ' engagea c o m m e a ide - so ignan te (enrolled nurse) pour neu f ans ( renouve­

lables) d a n s la Royal Air Force . Elle ob t in t p a r la su i te le g r a d e de capo-

ra le . De 1991 à 1993, elle fut p roposée à l ' a v a n c e m e n t . Son accession au 

g r a d e s u p é r i e u r é t a i t s u b o r d o n n é e a u fait de deven i r in f i rmiè re {staff 

nurse) e t , en 1992, elle fut accep tée d a n s la fo rma t ion a p p r o p r i é e . Elle 

devai t passe r les d e r n i e r s e x a m e n s en s e p t e m b r e 1994. 

12. Le 12 j u i n 1994, elle t rouva su r son r é p o n d e u r un m e s s a g e d 'une 

f e m m e non ident i f iée , qui déc la ra i t avoir in formé les a u t o r i t é s de l ' a rmée 

de l 'air de l ' homosexua l i t é de la r e q u é r a n t e . Celle-ci ne se p r é s e n t a pas à 

son pos te le 13 j u i n 1994 c o m m e elle le devai t . Le m ê m e j o u r , u n e f e m m e 

appe la le service de la p révô té et d e la sécur i t é de l ' a r m é e de l 'air (Provosl 
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and Security Service - « la police mi l i t a i re »), a f f i rmant n o t a m m e n t q u e la 

r e q u é r a n t e é ta i t homosexue l l e et lui faisait subir un h a r c è l e m e n t sexuel . 

13. Le 15 j u i n 1994, la r e q u é r a n t e se p r é s e n t a à son pos te . Elle fut 

convoquée à un e n t r e t i e n p réa l ab l e à l ' ouve r tu re d ' u n e p r o c é d u r e disci­

p l ina i re p o u r s 'ê t re a b s e n t é e sans au to r i s a t i on . P o u r jus t i f i e r son absence , 

elle m e n t i o n n a l 'appel t é l é p h o n i q u e a n o n y m e et r e connu t qu 'e l le é ta i t 

homosexue l l e . Elle conf i rma é g a l e m e n t avoir déjà eu une liaison homo­

sexuel le et en e n t r e t e n i r a lors u n e a u t r e , qui imp l iqua ien t t ou t e s deux des 

p e r s o n n e s civiles ; la r e l a t ion en cours avait d é b u t é dix-hui t mois a u p a r a ­

van t . L 'ass i s tance de la police mi l i t a i r e fut r equ i se , un dossier d ' e n q u ê t e 

i n t e r n e ouver t et un e n q u ê t e u r de la police mi l i t a i re dés igné . 

14. Le m ê m e j o u r , la r e q u é r a n t e fut i n t e r rogée p a r cet e n q u ê t e u r et 

p a r un a u t r e officier (une f e m m e ) a p p a r t e n a n t à la police mi l i t a i re . 

L ' i n t e r r o g a t o i r e d u r a t r en t e -c inq m i n u t e s envi ron. L ' in t é res sée fut avisée 

qu 'e l l e n ' é ta i t pas t e n u e de p a r l e r mais que tou t e déc l a r a t i on de sa par t 

p o u r r a i t ê t r e versée au dossier . Elle aff i rma u l t é r i e u r e m e n t q u e son soli-

citor lui avait conseil lé de se t a i re ; elle avait toutefois accep té de r é p o n d r e 

à des ques t ions s imples mais refusé de d o n n e r « des dé ta i l s ». Elle fut 

aver t i e q u e c e r t a i n e s ques t ions é t a i e n t suscept ib les de la gêne r et qu 'e l le 

pouvai t d a n s ce cas e x p r i m e r son e m b a r r a s . O n lui exp l iqua é g a l e m e n t 

q u e les ques t ions ava ien t pour but de vérifier q u e ses aveux ne visaient pas 

à o b t e n i r u n e révoca t ion an t i c ipée . 

La r e q u é r a n t e déc la ra q u e si elle se « posai t des ques t ions » sur ses 

p ré fé rences sexuel les depu i s env i ron six ans , elle avai t eu sa p r e m i è r e 

l iaison homosexue l l e d u r a n t sa p r e m i è r e a n n é e d a n s l ' a rmée de l 'air. O n 

l ' invita à d i re c o m m e n t elle en é t a i t v e n u e à p r e n d r e conscience qu 'e l le 

é ta i t l e sb ienne , que ls é t a i e n t les n o m s de ses anc i ennes p a r t e n a i r e s 

(qu 'e l le refusa de d o n n e r ) et si celles-ci a p p a r t e n a i e n t à l ' a r m é e (cet te 

q u e s t i o n lui fut posée à p lus ieurs r ep r i ses ) . O n l ' i n t e r rogea é g a l e m e n t sur 

la façon dont elle avait r e n c o n t r é sa p a r t e n a i r e ac tue l le et la n a t u r e de 

leurs r a p p o r t s ; devan t son refus de r é p o n d r e , son i n t e r l o c u t e u r lui 

d e m a n d a pa r quel a u t r e moyen il p o u r r a i t p rouve r son h o m o s e x u a l i t é . La 

r e q u é r a n t e conf i rma alors q u ' e l l e - m ê m e et sa p a r t e n a i r e e n t r e t e n a i e n t 

des re la t ions i n t imes . 

O n lui d e m a n d a é g a l e m e n t si e l l e - m ê m e et sa p a r t e n a i r e ava ien t des 

r a p p o r t s sexuels avec la j e u n e fille (de seize ans) p lacée d a n s leur foyer. La 

r e q u é r a n t e ind iqua qu 'e l le connaissa i t les conséquences de la découve r t e 

de son h o m o s e x u a l i t é et q u e , tou t en s ' e s t i m a n t aussi a p t e q u e q u i c o n q u e 

à r e m p l i r ses fonct ions, elle s 'é ta i t r é s ignée à ce qui devait lui a r r iver . Ses 

i n t e r l o c u t e u r s v o u l u r e n t aussi savoir si elle avai t consu l té un h o m m e de 

loi, que l é ta i t le n o m de son solicitor, que l s conseils celui-ci lui avai t déjà 

d o n n é s , et ce qu 'e l le envisagea i t de faire à cet é g a r d ap rès l ' i n t e r roga to i r e . 

O n l ' invita à d i re si elle s 'é ta i t posé des ques t ions c o n c e r n a n t le V I H , si 

elle « p r e n a i t des p r écau t i ons », ce qu 'e l le faisait p e n d a n t ses loisirs et si 



ARRÊT SMITH ET GRADY c. ROYAUME-UNI 

elle par t ic ipa i t à des « j e u x de ga rçon m a n q u é » c o m m e le hockey ou le 

ne tba l l . La r e q u é r a n t e accep ta q u e sa p a r t e n a i r e , qui a t t e n d a i t à 

l ' ex té r i eu r , fût i n t e r r o g é e pour « co r robore r » ses d i res . 

15. D a n s leur r a p p o r t du 15 j u i n 1994, les e n q u ê t e u r s cons ignè ren t 

l eur e n t r e t i e n u l t é r i e u r avec la p a r t e n a i r e de la r e q u é r a n t e , qui conf i rma 

qu 'e l les e n t r e t e n a i e n t des re la t ions in t imes depu i s d ix-hui t mois environ ; 

elle refusa c e p e n d a n t d ' en dire plus . 

16. Le r a p p o r t d ' e n q u ê t e fut envoyé au chef de corps de la r e q u é r a n t e , 

lequel préconisa , le 10 août 1994, la révocat ion a d m i n i s t r a t i v e de 

l ' in té ressée . Le 16 n o v e m b r e 1994, celle-ci r eçu t u n e a t t e s t a t i o n de révo­

cat ion des forces a r m é e s . Selon un d o c u m e n t i n t e r n e de l ' a r m é e de l 'air en 

d a t e du 17 oc tobre 1996, l ' appréc ia t ion des c o m p é t e n c e s profess ionnel les 

et des qua l i t é s pe r sonne l l e s de la r e q u é r a n t e est t r è s b o n n e , et le com­

p o r t e m e n t g é n é r a l de l ' i n té ressée est qualifié d ' e x e m p l a i r e . 

B. Le s e c o n d r e q u é r a n t 

17. Le 12 aoû t 1980, M. G r a e m e G r a d y (le second r e q u é r a n t ) e n t r a 

c o m m e auxi l ia i re a d m i n i s t r a t i f dans la Royal Air Force , au g r a d e de soldat 

de d e u x i è m e classe . E n 1991, il avai t a t t e in t le g r a d e de s e rgen t et t ra­

vaillait c o m m e a d m i n i s t r a t e u r du pe r sonne l ; il fut a lors m u t é à 

W a s h i n g t o n , au b u r e a u de l iaison du m i n i s t è r e de la Défense b r i t a n n i q u e 

pour l 'Amér ique du Nord (British Defence Intelligence Liaison Service (North 

America) - « BDILS(NA) »). Il avai t a lors le s t a t u t de cad re et d i r igeai t 

l ' équipe de sou t ien du BDILS(NA) . En ma i 1993, le r e q u é r a n t , qui é tai t 

m a r i é et avai t deux en fan t s , a n n o n ç a à son épouse qu ' i l é ta i t homosexue l . 

18. L ' app réc i a t i on g é n é r a l e po r t ée sur l ' in té ressé p o u r la pér iode 

a l lant de j u i n 1992 à j u i n 1993 ind ique qu ' i l a o b t e n u hu i t sur neu f au total 

pour ses capac i tés profess ionnel les , ses c o m p é t e n c e s en m a t i è r e d 'enca­

d r e m e n t et ses qua l i t é s pe r sonne l l e s . Son a p t i t u d e à t ravai l le r avec des 

p e r s o n n e s de tous les g r a d e s , avec ses homologues c a n a d i e n s et aus­

t r a l i ens et avec ses s u p é r i e u r s h i é r ach iques fut mise en exe rgue , son chef 

de corps n o t a n t en conclus ion q u e le r e q u é r a n t é ta i t t ou t dés igné pour 

ê t r e inscri t au t a b l e a u d ' a v a n c e m e n t (une r e c o m m a n d a t i o n spéciale pas­

san t pour ê t r e à sa po r t ée ) et qu ' i l co r r e sponda i t p a r t i c u l i è r e m e n t bien au 

profil « PS [ass is tant personnel j /SDZ. [fonctions spécia les j / fonct ions 

d i p l o m a t i q u e s ». 

19. A la sui te des révé la t ions fai tes à l ' épouse du chef du BDILS(NA) 

pa r la nour r i ce de la famil le , le chef du BDILS(NA) fit savoir q u e l'on 

soupçonna i t le r e q u é r a n t d ' ê t r e homosexue l . U n doss ier d ' e n q u ê t e 

i n t e r n e fut ouver t et un officier de la police mi l i t a i r e dés igné c o m m e 

e n q u ê t e u r . 

20. Le 12 ma i 1994, l 'hab i l i t a t ion de sécur i t é du r e q u é r a n t fut 

r e m p l a c é e pa r une hab i l i t a t ion plus r e s t r e i n t e . Le 17 ma i 1994, le chef du 
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BDILS(NA) le re leva de ses fonctions et l ' informa qu ' i l é t a i t renvoyé au 

R o y a u m e - U n i en a t t e n d a n t l ' issue d ' une e n q u ê t e sur u n p r o b l è m e con­

c e r n a n t son hab i l i t a t ion de sécur i t é . Le m ê m e j o u r , l ' i n t é ressé fut 

e m m e n é chez lui p o u r y faire ses valises et invité à q u i t t e r W a s h i n g t o n 

p o u r le R o y a u m e - U n i . O n lui d e m a n d a alors de r e s t e r d a n s l ' ence in te de 

la base a é r i e n n e conce rnée au R o y a u m e - U n i . 

2 1 . Le 19 ma i 1994, le chef du BDILS(NA) conseil la à d e u x e n q u ê t e u r s 

de la police mi l i t a i r e , qui é t a i en t e n t r e - t e m p s ar r ivés à W a s h i n g t o n , 

d ' i n t e r r o g e r sa p r o p r e épouse , la nou r r i ce , l ' épouse du r e q u é r a n t ainsi 

q u ' u n e employée du BDILS(NA) et le m a r i de ce t t e d e r n i è r e . 

22. D a n s sa dépos i t ion , la nour r i ce exp l iqua c o m m e n t , du fait de ses 

p rop res liens dans le mi l ieu homosexue l , elle en é ta i t v e n u e à soupçonne r 

le r e q u é r a n t d ' ê t r e homosexue l . L ' épouse du chef du BDILS(NA) r a p p o r t a 

p e n d a n t l ' i n t e r roga to i r e les conf idences q u e lui avait faites l ' épouse du 

r e q u é r a n t sur leurs difficultés conjugales et leur vie sexuel le , et révéla aux 

e n q u ê t e u r s que l ' in té ressé é ta i t pa r t i en r a n d o n n é e à bicycle t te avec un 

col lègue. Les e n q u ê t e u r s déc idè ren t q u e sa dépos i t ion ne pouvai t l eur ê t r e 

u t i le . La col lègue du r e q u é r a n t et son m a r i é v o q u è r e n t eux aussi les 

p r o b l è m e s con jugaux de l ' in té ressé et de son épouse , la c i r cons tance qu ' i ls 

faisaient c h a m b r e à pa r t , et la r a n d o n n é e à bicyclet te q u e le r e q u é r a n t 

avai t effectuée avec un col lègue. O n i n t e r r o g e a é g a l e m e n t ces p e r s o n n e s 

sur la possibi l i té q u e le r e q u é r a n t e n t r e t î n t u n e liaison a d u l t è r e et des 

liens avec la c o m m u n a u t é homosexue l l e . Les e n q u ê t e u r s exp l iquè ren t par 

la sui te q u e ces amis é t a i e n t m a n i f e s t e m e n t loyaux envers l ' in té ressé et 

qu ' i l ne fallait pas les c ro i re . 

23 . L 'épouse de M. G r a d y fut i n t e r r o g é e à son tour . L ' i n t e r r o g a t o i r e 

est cons igné en dé ta i l d a n s le r a p p o r t en d a t e du 22 ma i 1994. O n exp l iqua 

à l ' épouse du r e q u é r a n t que l ' i n t e r roga to i r e po r t a i t sur l ' hab i l i t a t ion de 

sécur i t é de son m a r i et q u e celui-ci avai t é té t r ans fé ré s u r - l e - c h a m p au 

R o y a u m e - U n i , c o n f o r m é m e n t à la p r o c é d u r e hab i tue l l e . Elle a ccep t a de 

p a r l e r aux e n q u ê t e u r s de son époux et d ' e l l e - m ê m e et , r é p o n d a n t aux 

ques t ions , d o n n a des précis ions sur l eur s i tua t ion financière, l 'évolut ion et 

l ' é ta t ac tue l de leur vie conjugale , l eurs h a b i t u d e s sexuel les et la re la t ion 

du r e q u é r a n t avec ses deux en fan t s . Elle i nd iqua q u e les t e n d a n c e s 

sexuel les de son époux é t a i en t n o r m a l e s et qu ' i l é ta i t pa r t i seul faire la 

r a n d o n n é e à bicyclet te en ques t ion . 

24. Le 23 m a i 1994, l ' hab i l i t a t ion de sécur i t é r e s t r e i n t e accordée au 

r e q u é r a n t fut s u s p e n d u e . 

25. Le 25 ma i 1994, le r e q u é r a n t fut convoqué à un i n t e r r o g a t o i r e avec 

les d e u x m ê m e s e n q u ê t e u r s , qui é t a i e n t r e n t r é s des E t a t s - U n i s . L ' in te r ­

roga to i r e d é b u t a à 14 h 35 et fut condui t , ap r è s a v e r t i s s e m e n t de 

l ' in té ressé , en p ré sence d ' un o b s e r v a t e u r ( a p p a r t e n a n t é g a l e m e n t à 

l ' a r m é e de l 'air) à la d e m a n d e d u r e q u é r a n t . Celui-ci fut in fo rmé de 

l ' ex is tence d ' une a l l éga t ion c o n c e r n a n t ses p ré fé rences sexuel les (les 
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t e r m e s de « t a n t o u z e » (queen) et de « péda le i n t ég ra l e » (ont and ont bender) 

furent employés) et on lui p réc isa q u e les e n q u ê t e u r s s ' é ta ien t r e n d u s à 

W a s h i n g t o n et ava ien t pa r l é à p lus ieurs p e r s o n n e s , don t u n e ou deux 

p e n s a i e n t qu ' i l é ta i t homosexue l . 

Le r e q u é r a n t n ia ê t r e homosexue l . O n lui posa de n o m b r e u s e s 

ques t i ons sur son t rava i l , ses r e l a t ions avec le chef du BDILS(NA) , sa 

r a n d o n n é e à bicycle t te et sa col lègue. Les e n q u ê t e u r s lui d é c l a r è r e n t q u e 

son épouse avai t subi un i n t e r r o g a t o i r e approfondi et lui d i r en t de t e m p s à 

a u t r e si leurs r éponses concorda ien t . Il fut invité à p a r l e r de l 'échec de son 

m a r i a g e , de ses éven tue l l es a v e n t u r e s ex t r acon juga les , de ses re la t ions 

in t imes avec son épouse , y compr i s du fait qu ' i l s u t i l i sa ien t des p r é ­

servat i fs , et de leur s i t ua t ion financière. O n lui posa é g a l e m e n t des q u e s ­

t ions sur la r a n d o n n é e à b icycle t te , sur un col lègue et sur l ' o r i en ta t ion 

sexuel le de ce d e r n i e r . O n d e m a n d a au r e q u é r a n t qui il appe la i t depuis 

qu ' i l é ta i t au R o y a u m e - U n i et c o m m e n t il t é l éphona i t . O n lui dit qu ' i l 

se ra i t invité à fournir son a g e n d a é l ec t ron ique qu i c o n t e n a i t des noms , 

ad res ses et n u m é r o s de t é l éphone et q u e l 'on vér i f ierai t si les e n t r é e s cor­

r e s p o n d a i e n t à des con tac t s homosexue l s . Les e n q u ê t e u r s i n fo rmèren t le 

r e q u é r a n t qu ' i l s ava ien t un m a n d a t les a u t o r i s a n t à p e r q u i s i t i o n n e r à son 

domici le s'il n ' é t a i t pas d 'accord . Le r e q u é r a n t d o n n a son c o n s e n t e m e n t à 

la pe rqu i s i t ion . Il d e m a n d a é g a l e m e n t qu ' on lui laisse le t e m p s de réfléchir 

et de consu l t e r u n h o m m e de loi. L ' i n t e r r o g a t o i r e fut s u s p e n d u à 15 h 14. 

26. Le r e q u é r a n t pr i t a lors l'avis d 'un solicitor et une pe rqu i s i t ion fut 

condu i t e à son domici le . L ' i n t e r r o g a t o i r e repr i t à 19 h 44, en p résence du 

solicitor et d ' u n o b s e r v a t e u r . B ien q u ' o n le p re s sâ t de ques t ions , le r e q u é ­

r a n t r épond i t « pas de c o m m e n t a i r e » à la p l u p a r t d ' e n t r e elles. Devan t les 

r éponses de l ' in té ressé , on d e m a n d a à son solicitor ce qu ' i l lui avait 

consei l lé . L ' a g e n d a é l ec t ron ique du r e q u é r a n t lui fut confisqué. O n lui 

d e m a n d a s'il percevai t les conséquences de l ' e n q u ê t e d ' un point de vue 

sécur i t a i r e et savait q u e sa ca r r i è r e é ta i t finie si les a l l éga t ions à son 

e n c o n t r e é t a i en t p rouvées . L ' un des e n q u ê t e u r s lui dit a lors : 

« (...) si vous changez d'avis et souhaitez me parler, pendant que je suis encore ici, 

avant que je ne rentre à Washington ; parce que je rentre à Washington. Je vais voir le 

colonel demain, celui de Londres, qui verra alors le général et nous allons demander 

l 'autorisation de parler aux Américains (...) et je resterai là-bas, Graeme, jusqu'à ce que 

j 'aie parlé à tous les Américains que vous connaissez. L'argent n'est pas un problème. Le 

temps n'est pas un problème. (...) » 

O n p r é s e n t a au r e q u é r a n t les déc l a ra t ions c i r cons tanc iées faites par 

son épouse aux e n q u ê t e u r s , lesquel les c o m p r e n a i e n t des r e n s e i g n e m e n t s 

sur sa r e l a t ion avec son fils, sa fille et sa be l l e -mère , sur des sujets 

c o n c e r n a n t le domici le famil ial don t le r e q u é r a n t n ' ava i t pas connais­

sance , et sur l 'u t i l i sa t ion p a r l ' in té ressé de préserva t i f s lors de ses r a p p o r t s 

sexuels avec sa f e m m e . L ' e n q u ê t e u r revint sur la f ro ideur q u e le r equé ­

r a n t avai t man i f e s t ée envers son épouse , et sur son a p p a r e n t rega in 
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d ' a m o u r à son éga rd . Le r e q u é r a n t c o n t i n u a de r é p o n d r e « pas de com­

m e n t a i r e ». O n exp l iqua à son solicitor q u e l ' a t t i t ude de l ' a r m é e q u a n t à 

des inves t iga t ions c o n c e r n a n t des a l léga t ions d ' homosexua l i t é ne jus t i f i a i t 

pas le r ecours à des conseils j u r i d i q u e s et q u e le solicitor ne faisait q u e 

r e t a r d e r les choses . Les e n q u ê t e u r s d é c l a r è r e n t é g a l e m e n t qu ' i l s 'agissai t 

d ' une ques t i on de sécur i t é et qu ' i l s ne d o n n e r a i e n t pas plus de dé ta i l s , le 

solicitor n ' ayan t pas d ' hab i l i t a t i on de sécur i t é ; c e p e n d a n t , le r e q u é r a n t ne 

devai t pas ê t r e surpr i s si des p e r s o n n e s a p p a r t e n a n t au con t r e - e sp ionnage 

vena i en t lui pa r l e r , et il n ' a u r a i t alors a u c u n e possibil i té de p r e n d r e u n 

avis j u r i d i q u e . 

Le r e q u é r a n t d e m a n d a du t e m p s pour pa r le r à son solicitor et 

l ' i n t e r roga to i r e fut i n t e r r o m p u à 20 h 10. A p r è s discuss ion avec son 

conseil , il sollicita u n e nui t de réflexion. 

27. L ' i n t e r r o g a t o i r e repr i t le 26 ma i 1994 à 15 h 27, en p ré sence des 

m ê m e s e n q u ê t e u r s et d ' un obse rva t eu r , mais le r e q u é r a n t ne d e m a n d a 

pas l ' ass is tance d ' un solicitor. Il r e connu t p r e s q u e i m m é d i a t e m e n t son 

h o m o s e x u a l i t é et exp l iqua qu ' i l l 'avait n iée au d é p a r t parce qu ' i l ne savait 

pas s'il p o u r r a i t conserver le bénéfice de c e r t a i n s droi t s c u m u l é s en cas de 

révoca t ion , et qu ' i l s ' inquié ta i t de la s i tua t ion f inancière de sa famille d a n s 

ce t t e éven tua l i t é . O r , il avait depu i s lors découver t qu ' i l bénéf ic iera i t 

d ' une révocat ion a d m i n i s t r a t i v e et qu ' i l a u r a i t droi t à une i n d e m n i t é 

n o r m a l e à la cessa t ion de service ; il pouvai t donc se m o n t r e r h o n n ê t e . 

Le r e q u é r a n t fut en o u t r e i n t e r r o g é sur u n d é n o m m é « R a n d y » ; on lui 

d e m a n d a si son épouse é ta i t au c o u r a n t de son homosexua l i t é , si l 'un de 

ses col lègues é ta i t h o m o s e x u e l , et q u a n d il avait révélé son h o m o s e x u a l i t é . 

O n lui d e m a n d a s'il avai t a c t u e l l e m e n t un p a r t e n a i r e , mais il refusa de 

d o n n e r son n o m ; à ce s t ade , on lui exp l iqua que le service devai t vérifier 

ses aveux c o n c e r n a n t son h o m o s e x u a l i t é pour évi ter des t en ta t ives frau­

du leuses de révocat ion an t i c ipée . Il fut a lors i n t e r rogé sur sa p r e m i è r e 

liaison homosexue l l e (il déc l a r a qu 'e l l e avai t c o m m e n c é en oc tobre 1993) 

et sur ses p a r t e n a i r e s homosexue l s (passés et p ré sen t s ) ; on lui d e m a n d a 

qui ils é t a i e n t , où ils t rava i l l a ien t , que l âge ils ava ien t , c o m m e n t il les avai t 

r e n c o n t r é s et quel le é ta i t la n a t u r e des re la t ions , y compr i s sexuel les , qu ' i l 

e n t r e t e n a i t avec eux . 

P e n d a n t l ' i n t e r roga to i r e , on produis i t les effets pe r sonne l s qu i lui 

ava ien t é té confisqués et on l ' i n t e r rogea n o t a m m e n t sur le c o n t e n u de son 

a g e n d a é l ec t ron ique , u n e p h o t o g r a p h i e , une enveloppe déch i r ée et u n e 

l e t t r e qu ' i l avai t ad r e s sée à son p a r t e n a i r e ac tue l . O n lui d e m a n d a éga le ­

m e n t q u a n d il avait pr is conscience de son h o m o s e x u a l i t é pour la p r e m i è r e 

fois, qu i connaissa i t ses t e n d a n c e s sexuel les , que l s é t a i en t ses r a p p o r t s 

(y compr i s sexuels) avec son épouse , ce q u e celle-ci pensa i t de son h o m o ­

sexua l i t é , s'il é ta i t séroposi t i f et , de nouveau , quel le é ta i t la n a t u r e de ses 

re la t ions sexuel les avec ses p a r t e n a i r e s homosexue l s . L ' i n t e r r o g a t o i r e 

s 'acheva à 16 h 10. 
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28. Les e n q u ê t e u r s r é d i g è r e n t un r a p p o r t le 13 j u i n 1994. D a n s le 

r écap i tu la t i f de ses qual i f ica t ions et son cert i f icat de ré fé rences du 

12 oc tobre 1994, le r e q u é r a n t é ta i t décr i t c o m m e un soldat loyal et un 

profess ionnel consc iencieux et t r ava i l l eur à qu i l 'on pouvai t se fier pour 

a t t e i n d r e l 'excel lence. Il é ta i t é g a l e m e n t noté qu ' i l avait fait preuve de 

solides qua l i t é s pe r sonne l l e s et d ' i n t ég r i t é p e n d a n t t ou t e la pé r iode où il 

avait servi d a n s l ' a r m é e , e t qu ' i l s 'é ta i t a t t i r é le respec t auss i b ien de ses 

supé r i eu r s q u e de ses pa i r s et s u b o r d o n n é s . La révocat ion admin i s t r a t i ve 

du r e q u é r a n t pr i t effet le 12 d é c e m b r e 1994. 

C. La p r o c é d u r e de c o n t r ô l e j u r i d i c t i o n n e l e n g a g é e p a r l e s 

r e q u é r a n t s (R. v. Ministry ofDefence, ex parte Smith and Others, 

Weekly Law Reports, vol . 2 , p . 305 ) 

29. Avec M M . Lus t ig -P rean et Beckc t t ( p a r a g r a p h e 3 c i -dessus) , les 

r e q u é r a n t s furent au to r i sé s à d e m a n d e r le cont rô le ju r id i c t ionne l des 

décisions de les r évoque r de l ' a rmée . Ils p r é t e n d i r e n t q u e la pol i t ique du 

m i n i s t è r e de la Défense enve r s les h o m o s e x u e l s a p p a r t e n a n t à l ' a rmée 

é ta i t « i r r a t ionne l l e », e m p o r t a i t violat ion de la C o n v e n t i o n et con t r e ­

vena i t à la d i rec t ive re la t ive à l 'égal i té de t r a i t e m e n t . Selon le min i s t è r e 

de la Défense , ce t t e pol i t ique é ta i t nécessa i re , p r i n c i p a l e m e n t pour 

sou ten i r le m o r a l et l 'efficacité des t r o u p e s , c o m p t e t enu du rôle p a r e n t a l 

de l ' a r m é e vis-à-vis des j e u n e s r ec rues et de l ' exigence de vie en com­

m u n a u t é au sein des forces a r m é e s . 

30. Le 7 j u i n 1995, la High Court re je ta la d e m a n d e de con t rô le j u r i ­

d ic t ionnel , Lord Justice S imon Brown exposan t l ' a r rê t p r inc ipa l de la cour. 

Il observa q u e ces affaires i l lus t ra ien t les p r o b l è m e s q u ' e n g e n d r a i t la 

pol i t ique abso lu t i s te à l ' égard des homosexue l s d a n s les forces a r m é e s , et 

c o n s t a t a que les d e m a n d e u r s ava ien t tous les q u a t r e des é t a t s de service 

exempla i r e s , c e r t a i n s d ' e n t r e eux pouvant se prévalo i r de r a p p o r t s établis 

en t e r m e s é logieux. En o u t r e , il re leva q u e nul n ' ava i t a l légué d a n s les 

affaires d e v a n t la cour que les p ré fé rences sexuel les des in té ressés ava ien t 

de q u e l q u e m a n i è r e q u e ce fût nui à l eur capac i t é de r e m p l i r l eurs tâches 

ou eu un effet néga t i f sur la discipl ine. Rien ne p e r m e t t a i t de croire que 

sans ces révoca t ions , mot ivées u n i q u e m e n t pa r leurs t e n d a n c e s sexuel les , 

ils n ' a u r a i e n t pas con t i nué à r emp l i r l eurs fonctions avec u n e par fa i te 

efficacité et avec le sou t ien sans faille de leurs col lègues . T o u s é ta ien t 

accablés p a r l eur révoca t ion . 

Lord Justice S imon Brown e x a m i n a le c o n t e x t e de c e t t e pol i t ique 

« sécu la i re », l ' i n té rê t q u e p r é s e n t a i t le r a p p o r t de 1991 de la commiss ion 

p a r l e m e n t a i r e r e s t r e i n t e , la s i t ua t ion au sein d ' a u t r e s a r m é e s d a n s le 

m o n d e , l ' a r g u m e n t a t i o n du min i s t è r e de la Défense ( r e m a r q u a n t que le 

moyen t e n a n t à la sécur i té n ' é ta i t p lus au c œ u r des p réoccupa t ions du 
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g o u v e r n e m e n t ) ainsi q u e les a r g u m e n t s des d e m a n d e u r s à l ' encon t re de 

ce t t e po l i t ique . Il e s t i m a que les moyens des d e m a n d e u r s ava ien t n e t t e ­

m e n t plus de poids q u e ceux de leurs adve r sa i r e s , qual i f iant de « puis­

s an t s » leurs a r g u m e n t s en faveur d ' un code de condu i t e . A son avis, le 

m i n i s t è r e d e la Défense allait con t re le sens d e l 'h is to i re . Il a jou ta q u e 

quel le q u e soit la décision de la High Court, c e t t e pol i t ique ne survivrai t 

p r o b a b l e m e n t plus l o n g t e m p s , et a j o u t a : « j e d o u t e que la major i t é de 

ceux qui ont suivi la p r o c é d u r e d a n s c e t t e ence in te pu i s sen t à p r é sen t 

pense r a u t r e m e n t . » 

3 1 . Toutefo is , s 'agissant des a r g u m e n t s c o n c e r n a n t le c r i t è re à 

employe r d a n s le cad re d e ce t t e p r o c é d u r e d e cont rô le j u r i d i c t i o n n e l , 

Lord Justice S imon Brown conclut qu ' i l fallait app l ique r les pr inc ipes 

W e d n e s b u r y c lass iques , a d a p t é s au con t ex t e des dro i t s de l ' h o m m e . 

En c o n s é q u e n c e , dès lors q u ' u n e res t r i c t ion é ta i t a p p o r t é e à des dro i t s 

f o n d a m e n t a u x , le min i s t r e de la Défense devai t d é m o n t r e r l ' exis tence 

d 'un i n t é r ê t c o n c u r r e n t ma jeu r pour jus t i f i e r la res t r i c t ion . La décision 

pr inc ipa le lui a p p a r t e n a i t , l ' e x a m e n subs id ia i re de la cour p o r t a n t 

u n i q u e m e n t sur le point de savoir si u n m i n i s t r e r a i sonnab le , eu éga rd aux 

é l é m e n t s dont il d isposai t , pouvai t r a i s o n n a b l e m e n t avoir émis ce j u g e ­

m e n t p r inc ipa l . Il p réc isa ensu i t e q u e la cour ne pouvai t a n n u l e r la déci­

sion du min i s t r e q u e si la jus t i f i ca t ion avancée «dé f i a i t de m a n i è r e fla­

g r a n t e la logique ou les pr inc ipes m o r a u x c o m m u n é m e n t a d m i s ». Il 

re leva q u e d a n s le cad re l imi té de ce con t rô le , la cour devai t mé t i cu l euse -

m e n t s ' a s sure r , avan t de re je te r la d e m a n d e , que le d e m a n d e u r n 'ava i t en 

vér i té a u c u n moyen de c o n t e s t a t i o n r e c o n n u . Si les d ro i t s les plus fonda­

m e n t a u x é t a i en t m e n a c é s , la cour re fusera i t , pa r e x e m p l e , de pas se r sur 

un vice m i n e u r d a n s le processus de décis ion, de cons idé re r les p reuves du 

min i s t r e avec u n e bienvei l lance pa r t i cu l i è r e ou d ' exe rce r son pouvoir dis­

c r é t i o n n a i r e de ne pas accorder r é p a r a t i o n . C e p e n d a n t , il soul igna q u e 

m ê m e en cas de res t r i c t ion des dro i t s les plus f o n d a m e n t a u x , « le seuil à 

p a r t i r d u q u e l u n e décision pe rd son c a r a c t è r e r a i sonnab le n ' [ é t a i t ] pas 

aba issé ». 

Le m i n i s t r e avai t m a n i f e s t e m e n t fait valoir un i n t é r ê t publ ic concur ­

ren t ma jeu r . Mais la ques t ion cen t r a l e é ta i t de savoir s'il é ta i t r a i sonnab le 

p o u r le min i s t r e d ' e s t i m e r q u ' a u t o r i s e r les homosexue l s à servir d a n s 

l ' a r m é e m e n a c e r a i t l ' i n té rê t e n j e u . Bien q u e ne pouvan t exc lure q u e le 

min i s t r e eû t to r t , le m a g i s t r a t soul igna q u e : 

« (...) [les tribunaux] ont un devoir (...) celui de rester dans les limites constitu­

tionnelles et de ne pas les franchir. 11 conviendrait que cette cour reprenne l'ensemble 

de cette affaire des mains des militaires et du gouvernement uniquement s'il était 

totalement déraisonnable d'affirmer qu'aucun préjudice concevable ne peut être causé à 

l 'armée en tant que force de combat. Si la Convention (...) était intégrée dans notre 

droit, et que nous étions en conséquence en droit de rechercher si cette politique répond 

à un besoin social impérieux et s'il peut être démontré que la restriction apportée aux 
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droits do l 'homme en c|uestion est proportionnée aux avantages qu'elle procure, alors la 

décision principale (...) nous appartiendrait manifestement, à nous et non à d'autres : 

l'équilibre constitutionnel serait modifié. Mais ce n'est pas le cas. Etant appelée à 

émet t re un simple jugement subsidiaire, la présente cour est tenue d'observer une cer­

taine retenue. Notre at t i tude doit souligner, et non pas masquer, qui en définitive est 

responsable de la défense du royaume, et rappeler également que le Parlement contrôle 

en permanence ce domaine de prérogatives. » 

P a r c o n s é q u e n t , si le mot i f invoqué p a r le m i n i s t r e pour jus t i f i e r 

l ' in te rd ic t ion pouvai t p a r a î t r e « peu conva incan t », la posi t ion du min i s t r e 

ne pouvai t à p r o p r e m e n t pa r l e r passe r p o u r i l légale. Dès lors, « quo ique 

avec hés i t a t i on et r e g r e t », il convenai t de r e j e t e r les d e m a n d e s . U n e brève 

analyse de la j u r i s p r u d e n c e fondée sur la C o n v e n t i o n conduis i t le j u g e à 

déc l a r e r qu ' i l y avai t de fortes chances , eu é g a r d aux obl iga t ions du 

R o y a u m e - U n i , que les j o u r s de ce t t e po l i t ique fussent c o m p t é s . 

32. Lord Justice S imon Brown e s t i m a é g a l e m e n t q u e la direct ive re la­

tive à l ' égal i té de t r a i t e m e n t ne s ' appl iqua i t pas à u n t r a i t e m e n t dis­

c r i m i n a t o i r e fondé sur l ' o r i en ta t ion sexue l le , et q u e les t r i b u n a u x in t e rnes 

ne pouva ien t pas s t a t u e r sur les ques t ions re levan t de la Conven t ion . Il 

c o n s t a t a auss i que les E t a t s - U n i s , le C a n a d a , l 'Aus t ra l ie , la Nouvel le-

Z é l a n d e , l ' I r l ande , I s raë l , l 'A l lemagne , la F r a n c e , la Norvège , la Suède , 

l 'Aut r iche et les Pays-Bas au to r i s a i en t les h o m o s e x u e l s à servir d a n s leurs 

forces a r m é e s et q u e , selon les é l é m e n t s du doss ier , les seuls pays ayant 

édic té une in t e rd ic t ion g é n é r a l e é t a i en t la T u r q u i e et le L u x e m b o u r g 

(ainsi q u e , p e u t - ê t r e , le P o r t u g a l et la G r è c e ) . 

33 . En août 1995, le min i s t è r e de la Défense a d r e s s a aux « o rganes 

d i r i g e a n t s » des forces a r m é e s u n d o c u m e n t d e v a n t servir à éva luer sa 

pol i t ique à l ' égard des homosexue l s au sein de l ' a r m é e . D a n s la l e t t r e d e 

c o u v e r t u r e a c c o m p a g n a n t ce d o c u m e n t , il é ta i t soul igné q u e « le secré­

ta i re d 'E t a t aux Forces a r m é e s a[vai t ] décidé qu ' i l [fallait] recuei l l i r a u 

sein du m i n i s t è r e de la Défense des é l é m e n t s en faveur de la pol i t ique 

ac tue l le sur l ' homosexua l i t é ». Il é ta i t précisé q u e les ju r id i c t ions eu ro ­

p é e n n e s a l la ient p r o b a b l e m e n t ê t r e saisies de l 'affaire et q u e les r e q u é ­

r a n t s , d a n s la p r o c é d u r e de cont rô le j u r id i c t i onne l , ava ien t fait valoir que 

la posi t ion du m i n i s t è r e de la Défense « ne se fondait sur a u c u n e preuve 

factuel le », ce qu i n 'ava i t r i en de s u r p r e n a n t : en effet, les p r euves é t a i en t 

difficiles à r a s s e m b l e r p u i s q u e les homosexue l s n ' é t a i e n t pas au tor i sés à 

servir d a n s l ' a r m é e . E t a n t d o n n é q u e « les a r g u m e n t s en faveur 

d ' un m a i n t i e n de ce t t e po l i t ique ne [devaient j pas s 'en t rouve r affaiblis », 

les d e s t i n a t a i r e s de la l e t t r e é t a i en t invités à c o m m e n t e r le d o c u m e n t e t 

« à fournir tou t a u t r e é l é m e n t favorable à la pol i t ique ac tue l le d'ici à sep­

t e m b r e 1995 ». Le d o c u m e n t jo in t invoquai t n o t a m m e n t deux inc iden ts 

cons idé rés c o m m e pré jud ic iab les à la cohés ion de l ' a r m é e . Le p r e m i e r 

imp l iqua i t un h o m o s e x u e l qui e n t r e t e n a i t u n e liaison avec u n se rveur du 

mess des sous-officiers, et l ' au t r e concerna i t un Aus t r a l i en en dé ta -
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c h e m e n t , don t le c o m p o r t e m e n t avai t é té qualif ié de « t e l l emen t per ­

t u r b a n t » que l'on avait mis fin au d é t a c h e m e n t . 

34. Le 3 n o v e m b r e 1995, la C o u r d ' appe l d é b o u t a les r e q u é r a n t s . 

L ' a r r ê t pr inc ipa l fut r e n d u pa r Sir T h o m a s B i n g h a m , Master oj the Rolls 

(avec qu i les deux a u t r e s j u g e s d e la C o u r d ' appe l m a r q u è r e n t leur 

accord) . 

35. Q u a n t au point de vue de la cour sur la ques t i on de « l ' i r ra t iona­

lité », le Master of the Rolls e s t i m a q u e les cons idé ra t ions su ivan tes 

d é p e i g n a i e n t e x a c t e m e n t l ' é ta t de la j u r i s p r u d e n c e p e r t i n e n t e sur le 

sujet : 

« La cour ne peut intervenir pour des raisons de fond dans l'exercice d'un pouvoir 

discrétionnaire administratif que si elle est convaincue que la décision est déraisonnable 

en ce qu'elle n 'entre pas dans la gamme de réactions qui s'offre à un responsable rai­

sonnable. Toutefois, s'agissant de juger si l 'auteur de la décision a dépassé cette marge 

d'appréciation, le contexte des droits de l 'homme est important. Plus l'ingérence dans 

les droits de l 'homme est grave, plus la cour exigera une justification sérieuse avant de 

se convaincre du caractère raisonnable de la décision au sens défini ci-dessus. » 

Le m a g i s t r a t c o n t i n u a en c i t an t n o t a m m e n t l ' a r r ê t r e n d u p a r Lord 

Br idge d a n s l 'affaire R. v. Secretary of State for the Home Department, ex parte 

Brind (Appeal Cases 1991, vol. 1, p. 696) , qui précisa i t ceci : 

« C'est au ministre, à qui le Parlement a confié un pouvoir discrétionnaire en la 

matière, qu'il appartient de prendre la décision principale quant à savoir si l'intérêt 

public concurrent en jeu justifie la restriction imposée dans le cas d'espèce. Mais nous 

sommes en droit d'exercer un jugement subsidiaire en recherchant si un ministre rai­

sonnable, eu égard aux éléments dont il disposait, pouvait raisonnablement émettre ce 

jugement principal. » 

P a r a i l l eu r s , il e s t i m a que plus la décision é ta i t pol i t ique et p lus son 

objet s ' écar ta i t de la p r a t i q u e jud ic ia i r e o rd ina i r e , plus la cour devai t avoir 

s c rupu le à t en i r ce t t e décis ion pour i r r a t i onne l l e . 

36. Avan t d ' a p p l i q u e r le c r i t è re d ' i r r a t i ona l i t é , le Master of the Rolls 

re leva q u e l 'affaire por ta i t sur des c a r a c t é r i s t i q u e s innées de n a t u r e t rès 

pe r sonne l l e , q u e les décis ions c o n t e s t é e s p a r les d e m a n d e u r s ava ien t u n e 

profonde incidence sur leurs ca r r i è r e et aveni r , et q u e les dro i t s des 

in t é res sés en t a n t q u ' ê t r e s h u m a i n s é t a i e n t au c œ u r de l 'affaire. S'il 

n ' a p p a r t e n a i t pas à la cour de p r e n d r e la décision pr inc ipa le et de régle­

m e n t e r les condi t ions de service d a n s l ' a r m é e , « elle a [va i t ] le rôle et le 

devoi r cons t i t u t i onne l s de g a r a n t i r q u e les d ro i t s des c i toyens ne [fussentj 

pas bafoués p a r l 'exercice illégal du pouvoir exécutif . La cour doi t s'in­

cl iner devan t l ' exper t i se des r e sponsab les , ma i s elle ne doit pas faillir à son 

devoir f o n d a m e n t a l de « r e n d r e justice à t ou t e p e r s o n n e , quel le qu 'e l le 

soit » (...) ». 

37. A p p l i q u a n t le c r i t è re de l ' i r ra t iona l i t é invoqué ci-dessus, il a b o r d a 

ensu i t e les a r g u m e n t s des pa r t i e s pour et con t re la pol i t ique , observan t 

q u e les moyens des d e m a n d e u r s p r é s e n t a i e n t « u n e force cons idé rab le » et 
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appe l a i en t u n e x a m e n approfondi , c o m p t e t e n u n o t a m m e n t de la p r a t i q u e 

au R o y a u m e - U n i , des évolut ions cons t a t ée s d a n s d ' a u t r e s pays et de 

l 'efficacité po ten t ie l l e d ' un code r e n f e r m a n t des p resc r ip t ions dé ta i l lées 

qu i r e m p l a c e r a i t l ' ac tuel le in t e rd ic t ion g é n é r a l e . Toute fo i s , le m a g i s t r a t 

conclut q u e la pol i t ique ne pouvai t ê t r e cons idérée c o m m e « irra­

t ionne l le » à l ' époque où les d e m a n d e u r s ava ien t é té r évoqués de l ' a r m é e , 

e s t i m a n t q u e le seuil d ' i r r a t iona l i t é é ta i t « élevé » et qu ' i l n 'ava i t pas é té 

f ranchi en l 'espèce. 

38. Q u a n t à la Conven t ion , le Master qf the Rolls fit les observa t ions 

su ivan tes : 

« Bien évidemment, nul ne conteste que les juridictions internes ne peuvent rendre 

exécutoire l'obligation du Royaume-Uni en vertu du droit international de respecter et 

de laire respecter [l'article 8 de la Convention], La Convention présente un intérêt en 

l'espèce en ce qu'elle peut éclairer le contexte du grief relatif à l 'irrationalité. Le fait 

qu'un responsable, dans l'exercice d'un pouvoir administratif discrétionnaire, n'ait pas 

pris en compte les obligations qu'impose la Convention ne constitue pas en soi un moyen 

de contester l'exercice de ce pouvoir discrétionnaire. » 

Le m a g i s t r a t cons t a t a q u e , selon tou t e a p p a r e n c e , le fait de r évoquer 

une p e r s o n n e de son poste en ra ison de t e n d a n c e s sexuel les pe r sonne l l e s 

et de l ' i n t e r roge r sur son c o m p o r t e m e n t sexuel observé en privé ne déno­

tai t pas un g r a n d respec t pour la vie pr ivée et famil iale de ce t t e pe r sonne ; 

il re leva en o u t r e q u e l 'on pouvai t se d e m a n d e r si la po l i t ique réponda i t à 

un « besoin social i m p é r i e u x » et, en pa r t i cu l i e r , é ta i t p r o p o r t i o n n é e au 

bu t lég i t ime r e c h e r c h é . Toutefo is , il conclut que la C o u r d ' appe l ne pou­

vai t r é p o n d r e de m a n i è r e sa t i s fa i san te ou ut i le à ces ques t i ons , et qu ' i l 

fallait p lu tô t les ad re s se r à la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , 

devan t laquel le les d e m a n d e u r s p o u r r a i e n t avoir à faire valoir leurs p ré ­

t en t ions . Il a d m i t en o u t r e q u e la d i rec t ive re la t ive à l 'égal i té de t r a i t e ­

m e n t ne s ' app l iqua i t pas à des griefs ayan t t r a i t aux p ré fé rences sexuel les . 

39. Lord Justice H e n r y , de la C o u r d ' appe l , m a r q u a son accord avec le 

j u g e m e n t du Master qf the Rolls e t , en pa r t i cu l i e r , avec le po in t de vue de 

celui-ci c o n c e r n a n t le c r i t è re de l ' i r ra t iona l i t é et l ' i nap t i t ude de la cour à 

r é s o u d r e les ques t ions re levan t de la Conven t ion . Il e x p r i m a des dou tes 

q u a n t à l 'u t i l i té d 'un déba t sur le sort p robab le de la « t rès anc i enne » 

po l i t ique du m i n i s t è r e de la Défense devan t la C o u r e u r o p é e n n e des 

Dro i t s de l ' H o m m e , à qui il a p p a r t e n a i t en p r io r i t é de s t a t u e r sur les 

ques t ions t o u c h a n t la Conven t ion . La C o u r d ' appe l ne s 'occupai t pas 

« d ' h y p o t h é t i q u e s p r o b l è m e s ». P o u r Lord Justice H e n r y , la Conven t i on ne 

p r é s e n t a i t u n i n t é r ê t q u e « p o u r éc la i rer le c o n t e x t e du gr ief relat i f à 

l ' i r r a t iona l i t é », c o m m e l 'avait déjà fait r e m a r q u e r le Master qf the Rolls. Il 

é ta i t i m p o r t a n t de sou l igner ce poin t , pu i sque le P a r l e m e n t n 'avai t pas 

a t t r i b u é aux t r i b u n a u x i n t e r n e s la c o m p é t e n c e p r inc ipa le pour conna î t r e 

des ques t ions re la t ives aux d ro i t s de l ' h o m m e re levan t de la Conven t ion , 

et q u e les é l é m e n t s et observa t ions p r é s e n t é s à la C o u r d ' appe l se rap-
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p o r t a i e n t à ses pouvoirs subs id ia i res en la m a t i è r e et non à sa c o m p é t e n c e 

pr inc ipa le . 

40. Lord Justice T h o r p e , d e la C o u r d ' appe l , se ral l ia a u x d e u x j u g e ­

m e n t s exposés ci-dessus et , en pa r t i cu l i e r , aux poin ts de vue e x p r i m é s sur 

le c r i t è re de l ' i r ra t iona l i t é et son app l ica t ion en l 'espèce. Les moyens des 

d e m a n d e u r s à l ' appui de la thèse de la violat ion des dro i t s g a r a n t i s p a r 

l 'ar t icle 8 é t a i en t ce r t e s « conva incan t s », mais la C o u r d ' appe l ne dis­

posai t pas des é l é m e n t s et a r g u m e n t s qui p e r m e t t r a i e n t en définit ive de 

rég le r de la ques t ion . Il e s t i m a é g a l e m e n t q u e les observa t ions des 

d e m a n d e u r s en r éponse aux a r g u m e n t s en faveur de la po l i t ique é t a i en t 

« t o t a l e m e n t conva incan tes », a jou tan t que , sur le fond, le plus f rappan t 

é ta i t l ' absence to ta le d ' i l lus t ra t ion et de jus t i f i ca t ion p a r des e x e m p l e s 

spécif iques, t an t p a r m i les é l é m e n t s p rodu i t s p a r le m i n i s t r e d e v a n t la 

High Court q u e d a n s le doss ier p r é s e n t é à la commiss ion p a r l e m e n t a i r e 

r e s t r e i n t e en 1991. A son sens , « il é ta i t t e m p s de revoir c e t t e pol i t ique et 

d ' env i sager de la r e m p l a c e r p a r u n code de condu i t e s tr ict ». Toutefo is , la 

c o n t e s t a t i o n pa r les d e m a n d e u r s de la r a t iona l i t é du m i n i s t r e avait « fait 

long feu ». 

4 1 . Le 19 m a r s 1996, le comi t é de sélect ion des recours (Appeals Com-

mittee) de la C h a m b r e des lords refusa aux r e q u é r a n t s l ' au to r i sa t ion de la 

saisir . 

D . La p r o c é d u r e e n g a g é e p a r l e s r e q u é r a n t s d e v a n t le t r i b u n a l d u 

travai l 

42. A l ' époque où les r e q u é r a n t s sol l ic i tèrent l ' au to r i sa t ion d ' e n g a g e r 

u n e p r o c é d u r e de cont rô le j u r id i c t i onne l , ils sa is i rent é g a l e m e n t le t r ibu­

nal d u t ravai l (Lndustrial Tribunal), a l l éguan t un t r a i t e m e n t d i sc r imina­

toire c o n t r a i r e à la loi de 1975 sur la d i sc r imina t ion sexuel le (Sexual Dis­

crimination Act 1975). C e t t e d e r n i è r e ins tance fut s u s p e n d u e en a t t e n d a n t 

l ' issue de la p r o c é d u r e de con t rô le j u r id i c t i onne l . 

43 . P a r u n e l e t t r e du 25 n o v e m b r e 1998, les r e q u é r a n t s con f i rmèren t à 

la C o u r qu ' i l s ava ien t d e m a n d é à se dés i s t e r de l ' ins tance en cours devan t 

le t r i buna l du t ravai l , eu é g a r d à l ' issue de la p r o c é d u r e de cont rô le j u r i ­

d ic t ionnel et à d ' a u t r e s décis ions des ju r id ic t ions i n t e r n e s et de la CEJ 

r e n d u e s d a n s l ' in terval le . 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. D é p é n a l i s a t i o n d e s a c t e s h o m o s e x u e l s 

44. En ve r tu de l 'ar t ic le 1 § 1 de la loi de 1967 sur les infract ions 

sexuel les (Sexual Offences Act 1967), les ac tes homosexue l s c o m m i s en privé 
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e n t r e a d u l t e s c o n s e n t a n t s (soit , à l ' époque , les p e r s o n n e s de 21 ans et 

plus) ont é t é dépéna l i sé s . Toutefo is , l 'ar t ic le 1 § 5 de la loi d e 1967 pré ­

cisait q u e d e te ls ac tes cons t i t ua i en t tou jours des infrac t ions a u r e g a r d des 

lois de 1955 sur l ' a r m é e de t e r r e et sur l ' a rmée de l 'air, et de la loi de 1957 

sur la discipl ine d a n s la m a r i n e . L 'a r t ic le 1 § 5 de la loi d e 1967 a é t é 

ab rogé pa r la loi de 1994 sur la j u s t i ce péna le et l 'ordre publ ic (Criminal 

Justice and Public Order Act 1994), laquel le a é g a l e m e n t r a m e n é l 'âge du 

c o n s e n t e m e n t à 18 ans . Toute fo i s , selon l 'ar t icle 146 § 4 de la loi de 1994, 

ce t t e d isposi t ion n ' e m p ê c h e pas q u ' u n ac te homosexue l ( a c c o m p a g n é ou 

non d ' a u t r e s ac tes ou c i rcons tances) peu t cons t i t ue r un mot i f de révoca­

t ion d 'un mi l i t a i re . 

B. A r r ê t s R. v. Secretary of State for Defence, ex parte Perkins, d e s 
13 m a r s 1997 e t 13 j u i l l e t 1998 , e t a f f a i r e s a p p a r e n t é e s 

45. Le 30 avril 1996, la CEJ a décidé que le droi t c o m m u n a u t a i r e pro­

tégea i t les t r ans sexue l s de t ou t e forme de d i sc r imina t ion fondée sur leur 

t r a n s s e x u a l i t é (P. v. S. and Cornwall County Council, Industrial Relations Law 

Reports 1996, p . 347) . 

46. Le 13 m a r s 1997, la High Court a saisi la CEJ en v e r t u de l 'ar t icle 

177 du T r a i t é de R o m e d ' une ques t ion préjudicie l le sur l 'appl icabi l i té de la 

d i rec t ive re la t ive à l 'égal i té de t r a i t e m e n t aux différences de t r a i t e m e n t 

fondées sur les t e n d a n c e s sexuel les (R. v. Secretary oj Statefor Defence, ex parte 

Perkins, 13 m a r s 1997). M. Pe rk ins avai t é t é renvoyé de la Royal Navy en 

raison de son h o m o s e x u a l i t é . 

47. Le 17 février 1998, la CEJ a e s t imé que la d i rec t ive 75 /117 /CEE 

re la t ive à l 'égal i té des r é m u n é r a t i o n s ne s ' appl iqua i t pas à la d i sc r imina­

t ion fondée sur l ' o r i en ta t ion sexuel le (Grant v. South West Trains Ltd, 

Industrial Cases Reports 1998, p . 449) . 

48. En conséquence , le 2 m a r s 1998, la CEJ a d e m a n d é à VA High Court 

si celle-ci, d a n s le cad re de l 'affaire Pe rk in s , souha i t a i t m a i n t e n i r la ques ­

t ion préjudiciel le qu 'e l le lui avai t posée en ve r tu de l 'ar t icle 177. A la sui te 

d ' une a u d i e n c e en p ré sence des pa r t i e s , la High Court a décidé de r enonce r 

à son renvoi préjudicie l devan t la CEJ (R. v. Secretary of State for Defence, 

ex parte Perkins, 13 ju i l le t 1998). L ' au to r i s a t ion d ' i n t e r j e t e r appe l a été 

refusée . 

C. La p o l i t i q u e d u m i n i s t è r e d e la D é f e n s e v is -à-v is d e s h o m o ­
s e x u e l s d a n s l ' armée 

49. A la su i te des modif ica t ions i n t rodu i t e s pa r la loi de 1994 sur la 

just ice péna l e et l 'ordre publ ic , u n e vers ion mise à j o u r d ' u n d o c u m e n t 

in t i tu lé « Pol i t ique et d i rect ives de l ' a rmée re la t ives à l ' homosexua l i t é » 
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(Armed Forces' Policy and Guidelines - « les d i rec t ives ») a é té d i s t r ibuée 

en d é c e m b r e 1994 aux services du p e r s o n n e l des t rois a r m é e s . Les d i rec­

tives r e n f e r m a i e n t n o t a m m e n t les d isposi t ions su ivan tes : 

« L'homosexualité, masculine ou féminine, est considérée comme incompatible avec 

l'engagement dans l 'armée. Cela ne tient pas seulement aux conditions d'intimité phy­

sique dans lesquelles le personnel doit fréquemment vivre et travailler, mais aussi au 

fait que le comportement homosexuel peut choquer, entraîner la création de deux 

camps, susciter des manquements à la discipline et, par conséquent, porter at teinte au 

moral et à l'efficacité des troupes. Si des individus admet tent être homosexuels pendant 

leur temps de service et que leur chef de corps estime que cet aveu correspond à la réa­

lité, les intéressés seront invités à quit ter l 'armée. (...) 

Tous les candidats à l 'engagement doivent prendre connaissance de la politique 

relative à l'homosexualité. Si un(e) engagé(e) potentiel(le) reconnaît être homo­

sexue l le ) , il/elle ne sera pas cnrôlé(c). Dès lors qu'un(e) cngagé(c) potentiel(le) recon­

naît être homosexuel(Ie) même s'il/si elle déclare n'avoir actuellement aucune liaison 

homosexuelle et ne pas envisager d'en avoir à l'avenir, il/elle ne sera pas enrôlé(e). (...) 

Face à des présomptions d'homosexualité, un chef de corps doit prendre une décision 

équilibrée en tenant compte de tous les facteurs pertinents. (...) Dans la plupart des cas 

toutefois, c'est une enquête formelle sur les allégations ou soupçons qui servira le mieux 

les intérêts de la personne et de l 'armée. Selon les circonstances, le chef de corps mènera 

une enquête interne, avec son propre personnel, ou demandera l'assistance de la police 

militaire. S'il mène une enquête interne, il discutera normalement de la question avec le 

bureau social de son unité. L'homosexualité n'est pas un problème médical, mais dans 

certaines situations, le chef de corps peut être amené à rechercher l'avis du médecin 

militaire de l'unité sur la personne concernée qu'il adressera, si elle est d'accord, au 

médecin militaire. (...) 

Un avertissement écrit concernant la conduite ou le comportement d'une personne 

peut être donné lorsqu'il existe une présomption d'homosexualité, mais qui reste 

insuffisante (...) pour demander la révocation administrative de l'intéressé(e) (...). Si le 

chef de corps est convaincu, par des preuves solides, de l'homosexualité d'une personne, 

une action administrative visant à mettre fin à l 'engagement de l'intéressé(e) (...) doit 

être intentée (...) » 

Les d i rec t ives visaient n o t a m m e n t à r é d u i r e les i n t e rven t ions de la 

police mi l i ta i re dont les m é t h o d e s d ' inves t iga t ion , fondées sur la 

p r o c é d u r e péna l e , ava ien t d o n n é lieu pa r le passé à un fort r e s s e n t i m e n t et 

à u n e la rge publ ic i té (ce que conf i rmai t le p a r a g r a p h e 9 du r appor t 

de février 1996 du g r o u p e d ' éva lua t ion sur la pol i t ique relat ive 

à l ' homosexua l i t é , r é s u m é aux p a r a g r a p h e s 51 à 62 c i -après . Toutefo is , 

selon le p a r a g r a p h e 100 dud i t r a p p o r t , les inves t iga t ions sur 

l ' homosexua l i t é font p a r t i e des « fonctions n o r m a l e s de la police mili­

t a i re ».) 

50. Sir J o h n F rede r i ck Willis KGB, CBE, g é n é r a l d ' a r m é e a é r i e n n e , 

adjoint au chef du pe r sonne l des a r m é e s (min i s t è r e de la Défense ) , a sou­

mis à la Higli Court, d a n s l 'affaire R. v. Secretary qf State for Defence, ex parte 

Perkins (13 ju i l le t 1998), une déc l a r a t i on d a t é e du 4 s e p t e m b r e 1996, dont 

les passages p e r t i n e n t s se l isent ainsi : 
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« La politique du ministère de la Défense se fonde sur l'idée que la nature spécifique 

du style de vie des homosexuels exclut toute possibilité d'accepter les homosexuels et 

l 'homosexualité au sein des forces armées. L'armée a pour préoccupation essentielle 

d'entretenir une force effective et efficace sur le terrain, ce qui nécessite un maintien 

strict de la discipline. Selon [le ministère de la Défense], la présence de militaires 

homosexuels risque de nuire à cet objectif. 

Les conditions de la vie militaire, sur le terrain ou dans les bureaux, sont très diffé­

rentes de celles qui ont cours dans la vie civile. (...) Le [ministère de la Défense] estime 

qu'il doit orienter sa politique relative à l'homosexualité au sein des forces armées en 

fonction de ces conditions et de la nécessité d'une confiance absolue entre les militaires, 

cjuel que soit leur grade. Il ne s'agit pas d'édicter un jugement moral ni de suggérer que 

les militaires homosexuels sont moins courageux que leurs homologues hétérosexuels ; 

cette politique se fonde sur une évaluation pratique des incidences de l'homosexualité 

sur la puissance de combat. » 

D . Le r a p p o r t du g r o u p e d ' éva lua t ion s u r la p o l i t i q u e re la t ive à 

l ' h o m o s e x u a l i t é - f é v r i e r 1996 

/. Généralités 

5 1 . A la su i te de la décis ion d a n s l 'affaire R. v. Ministry qfDefence, ex parte 

Smith and Others (Weekly Law Reports, vol. 2, p . 305) , le g roupe d ' éva lua t ion 

sur la pol i t ique re la t ive à l ' homosexua l i t é (Homosexuality Policy Assessment 

Team - le « G E P H ») a é té in s t i t ué p a r le m i n i s t è r e de la Défense en vue de 

p rocéde r à u n e éva lua t ion i n t e r n e de la po l i t ique de l ' a r m é e en m a t i è r e 

d ' h o m o s e x u a l i t é . Le G E P H é ta i t composé de fonc t ionna i res du min i s t è r e 

de la Défense et de r e p r é s e n t a n t s des t rois a r m é e s . Son éva lua t ion devai t 

ê t r e à la base du doss ier q u e le min i s t è r e p r é s e n t e r a i t à la commiss ion 

p a r l e m e n t a i r e r e s t r e i n t e su ivan te ( c o m m e le conf i rmai t Sir J o h n 

Freder i ck Will is , géné ra l d ' a r m é e a é r i e n n e , d a n s sa d é c l a r a t i o n évoquée 

au p a r a g r a p h e 50 c i -dessus) . Le G E P H devai t consu l t e r le m i n i s t è r e de la 

Défense , des mi l i t a i res de tous les g r ades , des r e sponsab les mi l i ta i res et 

civils de la mise en œ u v r e de la po l i t ique ainsi q u e les m e m b r e s du b u r e a u 

j u r i d i q u e . Le g roupe devai t é g a l e m e n t se p e n c h e r sur les po l i t iques suivies 

d a n s d ' a u t r e s na t ions ( a n n e x e D du r a p p o r t du G E P H ) . 

C e r a p p o r t de 240 pages envi ron , auxque l l e s s ' a jou ten t de vo lumineuses 

a n n e x e s , a é té publié en février 1996. Les a u t e u r s c o m m e n ç a i e n t pa r 

aff i rmer q u e les homosexue l s , h o m m e s ou f e m m e s , n ' ava i en t pas moins 

d ' a p t i t u d e s phys iques et n ' é t a i e n t pas moins cou rageux , fiables ou compé­

t e n t s q u e les hé t é ro sexue l s . Selon le r a p p o r t , les p r o b l è m e s devan t ê t re 

identif iés t i e n d r a i e n t aux difficultés soulevées pa r l ' i n t ég ra t ion d ' homo­

sexuels déc la rés a u sein de l ' a r m é e , composée en g r a n d e pa r t i e d ' h é t é r o ­

sexuels . P o u r le G E P H , les p e r s o n n e s les m i e u x p lacées p o u r a p p r é c i e r « la 

réa l i té et la gravi té » des p r o b l è m e s d ' i n t é g r a t i o n des h o m o s e x u e l s é t a i en t 

les mi l i t a i res e u x - m ê m e s ( p a r a g r a p h e 30 du r a p p o r t ) . 
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2. Les méthodes d'investigation 

52. O n compta i t hui t d o m a i n e s d ' inves t iga t ion p r inc ipaux (para ­

g r a p h e 28 du r a p p o r t ) : 

a) le G E P H a consu l té les r e sponsab les de l ' é labora t ion des pol i t iques 

du m i n i s t è r e de la Défense , qu i on t mis en e x e r g u e le c a r a c t è r e u n i q u e du 

con t ex t e de l ' a r m é e et l ' approche t y p i q u e m e n t b r i t a n n i q u e de la vie mili­

t a i r e ; le G E P H n 'a t rouvé q u e p e u à r ed i r e au t ab l eau g é n é r a l brossé pa r 

les mi l i t a i res i n t e r r o g é s ( p a r a g r a p h e 37) ; 

b) l 'appel a é té lancé à tous les m e m b r e s des a r m é e s , y compr i s de 

l ' a r m é e de rése rve , d e m a n d a n t des c o m m e n t a i r e s écr i t s sur ces ques t ions . 

Au 16 j a n v i e r 1996, le G E P H avait reçu 639 l e t t r e s . 587 d ' e n t r e elles, dont 

58 po r t a i en t des s i g n a t u r e s mul t ip l e s , e x p r i m a i e n t une opposi t ion à tout 

c h a n g e m e n t de pol i t ique . Seules 11 de ces l e t t r e s é t a i en t a n o n y m e s 

( p a r a g r a p h e s 46-48) ; 

c) l ' enquê te du G E P H sur les c o m p o r t e m e n t s a consis té en u n ques ­

t ionna i re d i s t r ibué à 1 711 mi l i t a i res au to ta l , c o m p o s a n t un échant i l lon 

r e p r é s e n t a t i f des t rois a r m é e s . Les q u e s t i o n n a i r e s ont é té r empl i s dans 

des condi t ions d ' e x a m e n et de façon a n o n y m e . Les r é s u l t a t s t r a d u i s a i e n t 

un « sou t ien é c r a s a n t d a n s t ou t e l ' a r m é e » à la pol i t ique exc luan t les 

homosexue l s des forces a r m é e s . Les soldats cons idé ra ien t l ' homosexua l i t é 

c o m m e n e t t e m e n t p lus accep tab le dans la vie civile q u e d a n s la vie mil i­

t a i r e ( p a r a g r a p h e s 49-59 et a n n e x e G) ; 

d) d u r a n t la visite du G E P H d a n s dix bases mi l i t a i res fin 1995 d a n s le 

bu t de d i s t r i bue r le q u e s t i o n n a i r e s u s m e n t i o n n é , des e n t r e t i e n s en tê te -à-

t ê t e ont é té condu i t s avec les m e m b r e s du pe r sonne l qui ava ien t r empl i le 

q u e s t i o n n a i r e sur les c o m p o r t e m e n t s . D a n s ces dix bases , le G E P H a 

sé lec t ionné 180 pe r sonnes au h a s a r d dans ce r t a ins g rades et d o m a i n e s 

d 'ac t iv i té . C o m p t e t e n u du pe t i t n o m b r e de p e r s o n n e s i n t e r rogées , les 

r éponses ont é té ana lysées de façon qua l i t a t ive p lu tô t q u e q u a n t i t a t i v e 

( a n n e x e G) ; 

e) un ce r t a in n o m b r e de discussions de g r o u p e à l ' i n t é r i eu r d 'une 

m ê m e a r m é e (36 selon l ' annexe G, 43 selon le p a r a g r a p h e 61 du r appo r t ) 

on t é té o rgan i sées avec des p e r s o n n e s choisies au h a s a r d dans des g rades 

et fonct ions r ep ré sen t a t i f s . Ces discussions visaient à e x a m i n e r la pro­

fondeur et l ' é t endue des po in t s de vue des mi l i t a i res et à r a s s e m b l e r des 

observa t ions qui c o m p l é t e r a i e n t les r é s u l t a t s de l ' e n q u ê t e . Selon le G E P H , 

la n a t u r e des discussions a révélé peu de ré t i cences à exposer h o n n ê t e ­

m e n t et c o m p l è t e m e n t les po in t s de vue ; p o u r « u n e é c r a s a n t e major i t é , 

l ' homosexua l i t é n 'es t pas q u e l q u e chose de « n o r m a l » ou de « n a t u r e l » 

alors q u e les f e m m e s et les m i n o r i t é s e t h n i q u e s sont cons idé rées c o m m e 

« n o r m a l e s ». La t rès g r a n d e ma jo r i t é des p a r t i c i p a n t s pensa i en t qu ' i l 

fallait c o n t i n u e r à exc lure les homosexue l s ( p a r a g r a p h e s 61-69 et 

a n n e x e G) ; 
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f) u n e équ ipe du G E P H est al lée en Aus t r a l i e , en A l l e m a g n e et en 

F r a n c e , et l ' au t r e s 'est r e n d u e a u x E t a t s - U n i s , au C a n a d a et aux Pays-Bas. 

Le G E P H a i n t e r rogé un é m i n e n t psychologue mi l i t a i re i s raé l ien , l ' a rmée 

i s raé l ienne ayan t refusé sa visite ( p a r a g r a p h e s 70-77 et a n n e x e H ) . Il 

a p p a r a î t é g a l e m e n t que le G E P H s'est e n t r e t e n u avec des r e p r é s e n t a n t s 

de la police, des p o m p i e r s et de la m a r i n e m a r c h a n d e ( p a r a g r a p h e s 78-

82) ; 

g) des g roupes de discuss ion t r i p a r t i t e s ont é g a l e m e n t é té fo rmés pour 

é t u d i e r la p ro fondeur et l ' é t endue des idées des m e m b r e s des t rois a r m é e s 

sur la ques t ion . Les g roupes é t a i en t composés de p e r s o n n e s sé lec t ionnées 

d a n s les t rois a r m é e s et v e n a n t d ' un i t é s d i f férentes . Tro i s de ces g roupes 

de discuss ion ont é té o rgan i sés et , g l o b a l e m e n t , les r é s u l t a t s ont é té les 

m ê m e s q u e ceux qu i é t a i e n t ressor t i s des g roupes de discussion au sein 

d ' une m ê m e a r m é e ( p a r a g r a p h e s 83-84 et a n n e x e G) ; 

h) des q u e s t i o n n a i r e s sur les c o m p o r t e m e n t s au sein de c h a q u e a r m é e , 

envoyés pa r cour r i e r , ont é g a l e m e n t é té r empl i s pa r un échan t i l lon de 

mi l i t a i res choisis au h a s a r d et r e g r o u p é s pa r g r a d e , âge et sexe. Ces 

q u e s t i o n n a i r e s ont é té d i s t r ibués à 3 000 (6 %) m e m b r e s de la m a r i n e , à 

6 000 (5,4 %) m e m b r e s de l ' a r m é e de t e r r e et à 4 491 (6 %) m e m b r e s de 

l ' a r m é e de l 'air. En m o y e n n e , plus de la moi t i é des q u e s t i o n n a i r e s ont é té 

r e t o u r n é s ( p a r a g r a p h e s 65-86 et a n n e x e G ) . 

3. L'impact sur la puissance de combat ( f ighting power) 

53 . Le r a p p o r t du G E P H définit « la pu i s sance de c o m b a t » ( t e r m e 

souvent employé de façon i n t e r c h a n g e a b l e avec l 'efficacité au c o m b a t , la 

capac i té opé ra t ionne l l e ou l 'efficacité opé ra t ionne l l e ) c o m m e « l ' ap t i tude 

au c o m b a t », composée à son t o u r de t rois é l é m e n t s : l ' é l émen t « concep­

tuel », l ' é l émen t « phys ique » et « l ' é l émen t m o r a l », lequel est défini 

c o m m e « l ' ap t i t ude à a m e n e r les individus à c o m b a t t r e , ce qu i inclut le 

mora l , la c a m a r a d e r i e , la mot iva t ion , le sens du c o m m a n d e m e n t et 

l ' e n c a d r e m e n t ». 

54. D a n s tout le r a p p o r t d ' éva lua t ion , l 'accent a é té mis sur les effets 

q u ' u n e i n t ég ra t i on des homosexue l s d a n s l ' a r m é e r i sque ra i t d 'avoir sur la 

pu issance de c o m b a t , ce qu i é ta i t cons idé ré c o m m e le « p r o b l è m e cru­

cial ». O n a t enu pour b ien é tab l i q u e la p ré sence au sein de l ' a r m é e d 'ho­

mosexue l s déc la rés ou f o r t e m e n t p r é s u m é s e n g e n d r e r a i t c e r t a i n e s réac­

t ions c o m p o r t e m e n t a l e s et émo t ionne l l e s et des p r o b l è m e s qu i nu i ra i en t 

au m o r a l des t r oupes e t , p a r c o n s é q u e n t , p o r t e r a i e n t g r a v e m e n t a t t e i n t e à 

la pu i ssance de c o m b a t des forces a r m é e s . 

Ces p r o b l è m e s e scompté s c o m p r e n a i e n t la r égu l a t i on du c o m p o r t e ­

m e n t des homosexue l s et de l ' an imos i té des h é t é r o s e x u e l s , les agress ions , 

les m e n a c e s et les m e s u r e s de h a r c è l e m e n t visant les homosexue l s , 

l ' os t rac i sme et la t e n d a n c e à évi ter les a u t r e s , la c réa t ion de « clans » et de 
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couples , des p r o b l è m e s au n iveau de l ' e n c a d r e m e n t et de la pr ise de déci­

sion, ce qui englobai t les a l l éga t ions de favor i t i sme, de d i s c r i m i n a t i o n et 

d ' inefficacité (mais pas l ' éventue l p r o b l è m e des décisions t a c t i q u e s pr ises 

p a r des officiers h o m o s e x u e l s sur la base de leurs p ré fé rences sexuel les ) , 

des frictions e n t r e les deux g r o u p e s cu l tu re l s , des ques t ions t e n a n t à 

l ' in t imi té et à la décence , l ' in tensif icat ion des a n t i p a t h i e s et des soupçons 

(c réa t ion de deux c a m p s ) , et le r e s s e n t i m e n t en ra ison des c h a n g e m e n t s 

imposés , s u r t o u t s'il s 'avérai t aussi nécessa i re de con t rô le r plus sévère­

m e n t la façon de s ' e x p r i m e r des hé t é ro sexue l s (voir p a r t i e F.II du r ap ­

p o r t ) . 

4. Autres questions 

55. L ' éva lua t ion du G E P H a é g a l e m e n t po r t é sur d ' a u t r e s ques t i ons , 

qu ' i l a qualif iées d'« accessoires » (pa r t i e G et p a r a g r a p h e 177 du r ap ­

p o r t ) . Il a e s t imé q u e si les conséquences financières d ' un c h a n g e m e n t de 

pol i t ique n ' é t a i en t pas quan t i f i ab les , on ne pouvai t cons idé re r c o m m e 

jus t i f ié ou r a i sonnab le de prévoir des l o g e m e n t s s épa rés p o u r les homo­

sexuels ; p a r c o n s é q u e n t , des d é p e n s e s i m p o r t a n t e s d a n s ce d o m a i n e 

é t a i en t t e n u e s pour improbab l e s ( p a r a g r a p h e s 95-97). La p e r t e en t e r m e s 

de fo rma t ion consécut ive à la révoca t ion d ' homosexue l s de l ' a rmée n ' é t a i t 

pas cons idérée c o m m e un a r g u m e n t conc luan t con t r e le m a i n t i e n de la 

pol i t ique ( p a r a g r a p h e s 98-99). Si le cad re social et j u r i d i q u e devai t 

c h a n g e r p o u r les couples h o m o s e x u e l s civils, il faudra i t a lors accep t e r le 

d ro i t p o u r les mi l i t a i res d 'avoir des p a r t e n a i r e s h o m o s e x u e l s (para ­

g r a p h e 101). Il é ta i t i m p r o b a b l e q u e l 'on consacre b e a u c o u p de t e m p s ou 

d ' a r g e n t aux fo rmat ions visant u n e mei l l eu re accep ta t ion des homo­

sexue ls , pu i squ 'e l l es ava ien t peu de chances d ' inf luer sur les c o m p o r t e ­

m e n t s . Le G E P H a observé q u e si l 'on voulai t i n t rodu i r e u n e fo rmat ion sur 

la to l é rance , le me i l l eu r moyen se ra i t p r o b a b l e m e n t de « l ' in tégrer dans 

un p r o g r a m m e de fo rmat ion su r l 'égal i té des chances d a n s l ' a rmée » 

( p a r a g r a p h e 102). Il y avai t de fortes p r é s o m p t i o n s q u e l 'on c o n s t a t e r a i t 

une chu te des r e c r u t e m e n t s et des effectifs en cas de c h a n g e m e n t de 

po l i t ique ( p a r a g r a p h e s 103-104). 

56. P o u r le G E P H , les p r éoccupa t ions e x p r i m é e s au sujet des respon­

sabi l i tés « p a r e n t a l e s » de l ' a r m é e vis-à-vis des j e u n e s r ec rues ne résis­

t a i en t pas à un e x a m e n approfondi ( p a r a g r a p h e 111). 

5. Questions en matière de santé et de sécurité 

57. Les ques t ions t o u c h a n t la s a n t é et la sécur i t é ont é té e x a m i n é e s 

s é p a r é m e n t (par t i es H et I, et p a r a g r a p h e 177 du r a p p o r t ) . T o u t en n o t a n t 

que les p r éoccupa t ions du p e r s o n n e l en m a t i è r e d e s an t é ( conce rnan t 
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n o t a m m e n t le sida) é t a i en t d i sp ropo r t i onnées p a r r a p p o r t a u x r i sques 

c l in iques , le G E P H e s t i m a i t qu ' i l f audra i t p r o b a b l e m e n t y r é p o n d r e pa r 

des s émina i r e s d ' i n fo rma t ion et des tes ts de dép i s t age ob l iga to i res . Sinon, 

u n e accep ta t ion et u n e i n t é g r a t i o n réel les des h o m o s e x u e l s s e ra i en t 

s é r i e u s e m e n t c o m p r o m i s e s e n r a i son des r éac t ions émo t ionne l l e s et des 

r e s s e n t i m e n t s ainsi q u e des i n q u i é t u d e s liées à la m e n a c e du sida. Selon le 

G E P H , les ques t ions de sécur i t é (dont la possibil i té de c h a n t a g e exercé 

su r les homosexue l s p r é s u m é s ) qu i ava ien t é té avancées pour dé fendre la 

pol i t ique en v igueur ne r é s i s t a i en t pas à u n e x a m e n approfondi . 

6. Expériences dans d'autres pays et dans des services civils soumis à des règles 

disciplinaires 

58. Le G E P H a c o n s t a t é l ' ex is tence d ' une m u l t i t u d e de posi t ions offi­

cielles et de solut ions légales décou lan t des s i tua t ions locales sur le p lan 

j u r i d i q u e et po l i t ique , a l l an t d ' u n e in t e rd ic t ion formel le de t o u t e activi té 

homosexue l l e (E ta t s -Uni s ) à u n e pol i t ique visant d é l i b é r é m e n t à c r ée r u n 

c l imat favorable aux h o m o s e x u e l s au sein de l ' a r m é e (Pays-Bas) , en pas­

san t pa r des moda l i t é s a d m i n i s t r a t i v e s ne p e r m e t t a n t pas une égal i té 

rée l le (F rance et A l l e m a g n e ) . Selon le G E P H , les pays qui n ' ava ien t pas 

l é g a l e m e n t in t e rd i t la p ré sence des homosexue l s d a n s l ' a r m é e é t a i en t plus 

t o l é r a n t s , ava ien t des cons t i tu t ions écr i tes et donc une t r ad i t i on plus forte 

en m a t i è r e de dro i t s de l ' h o m m e . Le r a p p o r t con t inua i t ainsi : 

« Mais le GEPH n'a constaté nulle part la présence d'un nombre appréciable d'ho­

mosexuels déclarés dans l 'armée (...). Quel que soit le degré de tolérance ou d'encoura­

gement officiel, les pressions ou menaces informelles au sein de la communauté mili­

taire semblent dissuader la grande majorité des homosexuels d'exercer leurs divers 

droits juridiques à exprimer ouvertement leur identité sexuelle active dans un cadre 

professionnel. (...) Il va sans dire que la discrétion persistante des homosexuels au sein 

de ces forces armées lait que l'on a peu d'expérience pratique quant à leur protection 

contre l'ostracisme, le harcèlement ou les agressions physiques. 

Considérant que ce schéma commun d'absence quasi totale de soldats ouvertement 

homosexuels se retrouve quel que soit le cadre juridique formel, il est raisonnable de 

supposer que c'est pour une large part le fonctionnement informel des systèmes mili­

taires existants qui entrave l'expression homosexuelle. Cela correspond tout à fait aux 

modes de comportement observés par le GEPH chez les militaires britanniques. » 

59. E n j a n v i e r 1996, l ' a r m é e b r i t a n n i q u e compta i t p lus de 35 000 sol­

da t s déployés à l ' é t r a n g e r (environ 25 % des forces a r m é e s b r i t a n n i q u e s ) , 

soit plus q u e tou t a u t r e pays e u r o p é e n de l ' O T A N ( p a r a g r a p h e 43) . 

N é a n m o i n s , le G E P H a conclu q u e la pol i t ique en v igueur n 'ava i t pas 

susci té de p r o b l è m e s i m p o r t a n t s d a n s les re la t ions avec les forces a r m é e s 

des na t ions al l iées. Le G E P H a observé q u e les mi l i t a i res b r i t a n n i q u e s 

m a n i f e s t a i e n t une « indifférence à t ou t e ép reuve » vis-à-vis des s i tua t ions 

d a n s les a r m é e s é t r a n g è r e s et fa isaient peu de cas du degré d ' accep ta t ion 
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des all iés p roches à l ' égard des h o m o s e x u e l s : p o u r le soldat moyen , les 

a u t r e s « ne sont pas b r i t a n n i q u e s , on t des n o r m e s d i f fé ren tes , et l 'on ne 

peu t donc q u e s ' a t t e n d r e à ce qu ' i l s ag issent d i f f é r e m m e n t » ; en o u t r e , les 

mi l i t a i res des di f férents pays sont logés s é p a r é m e n t , et les homosexue l s 

au sein des forces a r m é e s é t r a n g è r e s , lorsqu ' i l s ne font pas l 'objet d ' u n e 

in te rd ic t ion formel le , ne m a n i f e s t e n t pas o u v e r t e m e n t leurs p ré fé rences 

sexuel les . En c o n s é q u e n c e , il y avait peu de chances q u e les r a r e s homo­

sexuels déc la ré s se r e t r o u v e n t d a n s u n e s i tua t ion où leur o r i e n t a t i o n 

sexuel le posera i t u n p r o b l è m e aux m e m b r e s de l ' a r m é e b r i t a n n i q u e 

( p a r a g r a p h e 105). 

60. P o u r le G E P H , il exis ta i t des différences i m p o r t a n t e s e n t r e l ' a rmée 

e t des services civils ex i s t an t a u R o y a u m e - U n i qu i sont soumis à des règles 

d isc ip l ina i res , tels que la police, les p o m p i e r s et la m a r i n e m a r c h a n d e , qui 

n 'obse rva ien t pas la m ê m e pol i t ique à l ' égard des homosexue l s . Le G E P H 

a e s t i m é q u e : 

« Aucune de ces activités n'oblige un individu à travailler dans un environnement 

aussi constamment exigeant et sur des périodes aussi longues que l 'armée, ni n'implique 

la même nécessité de former des équipes rapidement interchangeables mais totalement 

déterminées et autonomes, capables de maintenir leur cohésion interne après des mois 

de stress, de difficultés et d'inconfort (...) » (paragraphe 203) 

7. Autres solutions possibles 

61 . Le G E P H a e x a m i n é d ' a u t r e s solut ions , p a r e x e m p l e u n code de 

condu i t e appl icable à tous , une pol i t ique fondée sur les qua l i t é s indivi­

due l les des mi l i t a i r e s homosexue l s , u n e s t r a t é g i e cons i s t an t à lever 

l ' in te rd ic t ion et à se fier à la d i scré t ion des soldats conce rnés , la solut ion 

« ne r ien d e m a n d e r , ne r ien d i re » en v igueur aux E t a t s - U n i s et u n code 

« de l ' homosexua l i t é d i sc rè te ». En défini t ive, il n ' a décelé a u c u n e a u t r e 

pol i t ique qui p e r m e t t r a i t avec la m ê m e ce r t i t ude que la pol i t ique en 

v igueur d 'évi ter tou t r i sque d ' a m o i n d r i r la pu i ssance de c o m b a t et qu i , p a r 

c o n s é q u e n t , ne se h e u r t e r a i t pas à u n e forte opposi t ion de la popu la t ion 

mi l i t a i r e ( p a r a g r a p h e s 153-175). 

8. Conclusions du GEPH (paragraphes 176-191) 

62. Le G E P H a e s t imé q u e : 

« Le problème principal demeure et son caractère inextricable est en fait réaffirmé. 

Les éléments démontrant que l'on s 'attend à un amoindrissement de la puissance de 

combat ont été exposés dans la partie F et sont au centre de la présente évaluation. Les 

divers arguments et la conclusion globale ont été mis en avant non seulement par les 

autorités de l 'armée mais également par la grande majorité des militaires de tous 

rangs. » 
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Le G E P H a t enu p o u r improbab le q u e les c o m p o r t e m e n t s a c t u e l l e m e n t 

observés d a n s l ' a r m é e c h a n g e n t d a n s un aveni r p roche . Si la pol i t ique 

e n t r a î n a i t m a n i f e s t e m e n t des ép reuves et des in t rus ions d a n s la vie pr ivée , 

les r i sques p o u r la pu i ssance de c o m b a t d é m o n t r a i e n t qu 'e l l e é ta i t néan ­

moins jus t i f iée . Pour le G E P H , on ne pouvai t c o m p a r e r u t i l e m e n t l 'in­

t é g r a t i o n des homosexue l s et celle des f e m m e s et des mino r i t é s e t h n i q u e s 

d a n s l ' a r m é e , l ' homosexua l i t é soulevant des p r o b l è m e s d ' une n a t u r e et 

d ' une in t ens i t é que n ' i m p l i q u a i e n t pas les différences de sexe et de race. 

Le G E P H a cons idéré q u ' à p lus long t e r m e , l 'évolut ion de l ' a t t i t u d e d e 

la société à l ' égard des homosexue l s p o u r r a i t r édu i r e les r i sques pour la 

pu i ssance de c o m b a t q u ' e n g e n d r e r a i t un c h a n g e m e n t de po l i t ique , mais 

q u e son éva lua t ion ne pouvai t « p o r t e r q u e s u r les c o m p o r t e m e n t s et 

r i sques ac tue l s ». Il a a jouté : 

« (...) certainement, si les soldats pensaient qu'ils pouvaient travailler et vivre avec 

des homosexuels sans que la cohésion de l 'armée n'en souffre, beaucoup moins de pro­

blèmes seraient à craindre. Mais le ministère doit faire avec le monde tel qu'il est. Les 

comportements des soldats, en tant qu'ils diffèrent de ceux de la population en général, 

découlent des conditions singulières de la vie militaire, et traduisent les réalités sociales 

et psychologiques actuelles. Ils indiquent qu'un changement de politique entraînerait 

un risque militaire (...) 

(...) après avoir recueilli le plus d'éléments possible, on voit qu'au Royaume-Uni, 

l 'homosexualité demeure manifestement incompatible en pratique avec la vie militaire 

si l'on veut maintenir à son meilleur niveau le potentiel de combativité de l 'armée sous 

sa forme actuelle. (...) En outre, la présente étude démontre que la politique actuelle est 

approuvée à une écrasante majorité par les militaires eux-mêmes, qui sont le mieux à 

même de la juger. En conséquence, l'on ne peut envisager d'apporter des modifications 

importantes aux directives du ministère relatives à l 'homosexualité dans les trois 

armées que pour des raisons clairement énoncées, étrangères à la politique de défense, 

et en ayant pleinement conscience de l'impact sur l'efficacité de l 'armée et sur les sen­

timents des militaires. » 

E. La p o l i t i q u e d e l ' armée r e l a t i v e a u x m e s u r e s d e h a r c è l e m e n t e t 

m e n a c e s à c a r a c t è r e s e x u e l e t rac ia l , e t à l ' éga l i t é d e s c h a n c e s 

63. D a n s le « Code de p r a t i q u e en m a t i è r e de re la t ions in te r rac ia les » 

{Code of Practice on Race Relations) qu ' i l a é laboré en d é c e m b r e 1993, 

le Consei l de défense (Defence Council) a déc la ré q u e l ' a r m é e , en t a n t 

q u ' e m p l o y e u r , devai t m e t t r e e n œ u v r e u n e po l i t ique d ' éga l i t é des chances . 

Selon ce code, a u c u n e forme de d i sc r imina t ion , h a r c è l e m e n t ou abus à 

c a r a c t è r e racial ne doit ê t r e to lé rée , t o u t e a l l éga t ion à ce sujet doit faire 

l 'objet d ' u n e e n q u ê t e et , si elle est p rouvée , d o n n e r lieu à une act ion dis­

c ip l ina i re . Le code prévoi t une p r o c é d u r e de r é c l a m a t i o n pa r laquel le l'on 

peu t se p l a ind re d ' ac tes de d i sc r imina t ion ou de h a r c è l e m e n t , et m e t en 

g a r d e con t r e les r eprésa i l l e s v isant les mi l i t a i res qui fe ra ien t u sage de leur 

droi t de p o r t e r p la in te et d ' ob ten i r r é p a r a t i o n . 
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64. En janvier 1996, l ' a r m é e a émis u n e di rec t ive re la t ive à l 'égal i té 

des chances qui t r a i t e du h a r c è l e m e n t et des m e n a c e s à c a r a c t è r e racial et 

sexue l . Le d o c u m e n t avai t pour p r é a m b u l e u n e déc la ra t ion du chef de 

l ' a d m i n i s t r a t i o n des forces a r m é e s (Adjutant-General), ainsi l ibellée : 

« L a réalité du conflit a rmé exige un travail d'équipe exemplaire, pendant lequel 

chaque soldat doit pouvoir compter absolument sur ses compagnons d 'armes et ses 

supérieurs. Dès lors, il ne peut y avoir dans l 'armée aucune place pour les mesures de 

harcèlement, les menaces et les actes de discrimination qui porteraient at teinte au 

moral et détruiraient confiance et cohésion au sein du groupe. 

Il est du devoir de chaque soldat de veiller à ce que ce type de comportement, qui 

nuirait à la cohésion et à l'efficacité, ne se produise pas au sein de l 'armée. La politique 

de l 'armée est claire : tous les soldats doivent être traités de façon égalilaire sur la base 

de leur aptitude à remplir leur devoir. 

J ' a t tends de chacun de vous qu'il soutienne celte politique et fasse en sorte que 

l 'armée britannique conserve sa réputation bien établie de professionnalisme. » 

La direct ive définissait le h a r c è l e m e n t à c a r a c t è r e racial et sexuel , 

p réc isa i t q u e l ' a rmée avait la volonté d ' e m p ê c h e r t o u t e forme de compor ­

t e m e n t agress i f et injuste d a n s ce d o m a i n e et soul ignai t qu ' i l é ta i t du 

devoir de c h a q u e soldat de ne pas se c o m p o r t e r d ' une façon qui p o u r r a i t 

a g r e s s e r a u t r u i ou de ne pas p e r m e t t r e à d ' a u t r e s d ' a d o p t e r un tel com­

p o r t e m e n t . La di rec t ive définissai t é g a l e m e n t les m e n a c e s et ind iqua i t 

q u e si l ' a r m é e encou ragea i t un espri t be l l iqueux chez les so lda ts appe lés à 

p a r t i r au front, l ' agress ivi té con t rô lée , l ' au tonomie et de fortes q u a l i t é s de 

m e n e u r d ' h o m m e s ne deva ien t pas ê t r e confondues avec le r ecour s b r u t a l 

et indu à l ' in t imida t ion et à la violence qui ca rac té r i se les m e n a c e s . Les 

m e n a c e s nu i sen t au mora l et e n g e n d r e n t de la p e u r et du s t ress à la fois 

chez l ' individu et le g roupe qui en est v ic t ime, et au sein de t ou t e 

l ' o rganisa t ion . O n r e m a r q u a i t que l ' a rmée étai t une c o m m u n a u t é 

é t r o i t e m e n t repl iée sur e l l e - m ê m e , où le t ravai l d ' é q u i p e , la cohésion et la 

confiance j o u a i e n t un rôle crucia l . Aussi de g r a n d s efforts q u a n t à la con­

du i te pe r sonne l l e et au respec t des a u t r e s é ta ient - i l s exigés de tous . 

La d i rec t ive sou tena i t l 'u t i l isat ion du droi t mi l i t a i re p a r les chefs de 

corps . Des b r o c h u r e s c o m p l é m e n t a i r e s d o n n a n t des in fo rmat ions sur c e t t e 

d i rec t ive on t é té d i s t r i buées à tous les so lda t s . De plus , des pos tes spéc iaux 

visant à p romouvo i r l 'égali té des chances ont é té c réés d a n s les services du 

pe r sonne l et un vas te p r o g r a m m e de fo rmat ion a é té mis en place en ve r tu 

de la loi de 1976 sur les re la t ions i n t e r r ac i a l e s . 

F. Les r a p p o r t s d e la c o m m i s s i o n p a r l e m e n t a i r e r e s t r e i n t e 

65. Tous les cinq a n s , un projet de loi sur les forces a r m é e s a r r ive 

devan t le P a r l e m e n t , et une commiss ion r e s t r e i n t e condui t une é t u d e en 

r appor t avec ce projet . 



ARRÊT SMITH ET GRADY c. ROYAUME-UNI I i l 

66. D a n s son r a p p o r t du 24 avril 1991, la commiss ion r e s t r e i n t e 

observa i t , sous la r u b r i q u e « H o m o s e x u a l i t é » : 

« Nul ne conteste que la politique actuelle provoque une détresse bien réelle et oblige 

à se passer des services de certains hommes et femmes dont la compétence et la bonne 

volonté ne peuvent être mises en doute. La société extérieure est à présent beaucoup 

plus tolérante que par le passé vis-à-vis des différences d'orientation sexuelle, et il se 

peut aussi que cela se vérifie au sein de l 'armée. Toutefois, on ne peut que constater la 

force indéniable de l 'argument [du ministère de la Défense] selon lequel la présence 

d'homosexuels déclarés peut engendrer des tensions dans un groupe de personnes qui 

doivent vivre et travailler quelquefois dans des conditions de stress énorme et d'étroite 

intimité physique, et donc nuire à sa cohésion et à son efficacité au combat. Il est pos­

sible que cela change, notamment avec l 'intégration de femmes dans des unités jusqu'à 

présent exclusivement masculines. Toutefois, nous ne sommes pas persuadés que le 

temps soit venu de demander à l 'armée d'accepter les homosexuels ou l'activité homo­

sexuelle. » 

67. Le r appor t de 1996 de la commiss ion r e s t r e i n t e ( réd igé à la su i te de 

l ' é tude qu 'e l le avait m e n é e sur la loi de 1996 sur les forces a r m é e s ) invo­

qua i t des é l é m e n t s p r o v e n a n t de m e m b r e s du m i n i s t è r e de la Défense e t 

de g roupes de sou t ien aux homosexue l s , ainsi q u e le r appor t du G E P H . De 

nouveau , la commiss ion r e c o m m a n d a i t de ne pas a p p o r t e r de c h a n g e m e n t 

à la pol i t ique du g o u v e r n e m e n t . Elle r e m a r q u a i t que , depu i s son r a p p o r t 

p r é c é d e n t , au to ta l 30 officiers et 331 mi l i t a i res du r a n g et sous-officiers 

ava ien t é t é r évoqués ou renvoyés en ra ison de leur h o m o s e x u a l i t é . La 

commiss ion é ta i t conva incue q u ' a u c u n e conclusion fiable ne pouvai t 

encore ê t r e t i rée de l ' expér ience d ' a u t r e s pays. T o u t en r econna i s san t la 

force des a r g u m e n t s t e n a n t a u x d ro i t s d e l ' h o m m e , elle soul ignai t qu ' i l 

convena i t de m é n a g e r un équi l ibre e n t r e les d ro i t s des individus et les 

besoins de la c o m m u n a u t é . Elle se déc la ra i t conva incue pa r la syn thèse 

q u e faisait le G E P H de la force des r é s i s t ances au sein de l ' a r m é e à tou t 

a s soup l i s semen t de la po l i t ique . Elle a d m e t t a i t q u e la p r é s e n c e d ' h o m o ­

sexuels déc la rés nu i r a i t g r a v e m e n t au m o r a l des t r oupes et , en défini t ive, 

à l 'efficacité opé ra t i onne l l e . A l ' issue des d é b a t s à la C h a m b r e des com­

m u n e s , les d é p u t é s , pa r 188 voix con t r e 120, on t re je té t ou t e modif icat ion 

de la pol i t ique en v igueur . 

G. I n f o r m a t i o n a u x n o u v e l l e s r e c r u e s 

68. Avan t s e p t e m b r e 1995, les c a n d i d a t s s o u h a i t a n t s ' engage r dans 

l ' a r m é e é t a i en t in formés sur la po l i t ique des a u t o r i t é s mi l i t a i res concer­

n a n t les homosexue l s au sein des forces a r m é e s p a r le biais d ' u n e b r o c h u r e 

in t i tu l ée « Vos dro i t s et r e sponsab i l i t é s ». Afin d 'év i te r tou t m a l e n t e n d u 

et de veil ler à ce q u e tou t e r ec rue d a n s les t rois a r m é e s reçoive u n e 

in fo rma t ion i den t i que , les a u t o r i t é s mi l i t a i res ont in t rodui t le 

1" s e p t e m b r e 1995 une d é c l a r a t i o n de service d e v a n t ê t r e lue et s ignée 
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avan t l ' e n g a g e m e n t . Le p a r a g r a p h e 8 de ce t t e déc l a ra t ion , in t i tu lé 

« H o m o s e x u a l i t é », d ispose que l ' homosexua l i t é n ' es t pas t e n u e pour 

compa t ib l e avec la vie mi l i t a i r e et « peu t condu i re à u n e révoca t ion a d m i ­

n i s t ra t ive ». 

EN DROIT 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 8 DE LA 
C O N V E N T I O N 

69. Les r e q u é r a n t s a l l èguen t que les inves t iga t ions m e n é e s sur leur 

homosexua l i t é et l eur révoca t ion s u b s é q u e n t e de la Royal Air Force mo t i ­

vée u n i q u e m e n t p a r celle-ci, en appl ica t ion de la po l i t ique d ' i n t e rd i c t ion 

absolue des homosexue l s d a n s l ' a r m é e b r i t a n n i q u e suivie pa r le m i n i s t è r e 

de la Défense , e m p o r t e n t violat ion de leur dro i t au respec t de leur vie 

pr ivée p r o t é g é p a r l 'ar t ic le 8 d e la Conven t ion . Les pas sages p e r t i n e n t s d e 

ce t t e d isposi t ion se l isent ainsi : 

« 1. Toute personne a droit au respect de sa vie privée (...) 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 
pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 
dans une société démocratique, est nécessaire à la sécurité nationale, (...) à la défense de 
l'ordre (...) » 

A. Sur l ' e x i s t e n c e d ' u n e i n g é r e n c e 

70. Le G o u v e r n e m e n t a a d m i s dans ses obse rva t ions écr i tes l 'exis tence 

d ' i ngé rences d a n s le dro i t des r e q u é r a n t s au respec t de leur vie pr ivée. 

Toutefo is , il re lève q u e les in t é res sés n 'on t pas nié avoir é té au fait, pen­

d a n t la pér iode à cons idére r , de la pol i t ique in t e rd i san t la p ré sence d 'ho­

mosexue l s d a n s les forces a r m é e s , et ne souscri t pas à leurs a l léga t ions 

c o n c e r n a n t les da t e s à p a r t i r desque l l e s ils a u r a i e n t pris conscience de leur 

h o m o s e x u a l i t é . P e n d a n t l ' aud ience devan t la C o u r , le G o u v e r n e m e n t , 

i nvoquan t en pa r t i cu l i e r le cas de M"" Smi th , a précisé q u e si les in t é res sés 

ava ien t conna i s sance de la pol i t ique et de leur h o m o s e x u a l i t é lors de leur 

r e c r u t e m e n t , l eur révoca t ion n ' a pas cons t i tué u n e ingé rence d a n s leurs 

dro i t s au r ega rd de l 'ar t icle 8 de la Conven t i on . 

Les r e q u é r a n t s font valoir qu ' i l s ne se p l a ignen t pas de s ' ê t re vu refuser 

l ' en t r ée dans les forces a r m é e s et qu ' i l s n 'on t pas é té renvoyés pour avoir 

m e n t i lors de leur r e c r u t e m e n t . Q u o i qu ' i l en soit, la p ro t ec t i on qu'offre 

l 'ar t icle 8 ne sau ra i t ê t r e fonct ion du degré de conscience qu ' ava i en t les 

r e q u é r a n t s , lorsqu ' i ls é t a i e n t j e u n e s , de leur o r i e n t a t i o n sexuel le . 

71 . La C o u r relève q u e le G o u v e r n e m e n t ne sou t i en t pas q u e les 

r e q u é r a n t s , en e n t r a n t d a n s l ' a r m é e , ont r enoncé aux dro i t s g a r a n t i s par 
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l 'ar t ic le 8 de la Conven t i on . Elle r e m a r q u e é g a l e m e n t que les in té ressés 

n 'on t pas é té renvoyés p o u r ne pas avoir révélé l eur h o m o s e x u a l i t é lors de 

la p r o c é d u r e de r e c r u t e m e n t . En o u t r e , elle e s t i m e , eu é g a r d aux é l é m e n t s 

du dossier , q u e M ' n e S m i t h n ' a pr is conscience de son homosexua l i t é 

q u ' a p r è s son r e c r u t e m e n t . 

D a n s ces condi t ions , la C o u r est d 'avis q u e les e n q u ê t e s m e n é e s pa r la 

police mi l i t a i re sur l ' homosexua l i t é des r e q u é r a n t s , lesquel les ont im­

pl iqué des i n t e r r o g a t o i r e s dé ta i l lés de chacun d ' e n t r e eux et d e t ierces 

p e r s o n n e s sur des ques t i ons re la t ives à leurs p ré fé rences et p r a t i q u e s 

sexuel les , ainsi q u e l ' é l abora t ion d ' u n r appor t d ' e n q u ê t e final à l ' i n ten t ion 

des a u t o r i t é s mi l i t a i res , ont po r t é d i r e c t e m e n t a t t e i n t e au droi t des 

r e q u é r a n t s au respec t de leur vie pr ivée . La révocat ion a d m i n i s t r a t i v e qui 

en a r é su l t é , mot ivée u n i q u e m e n t pa r leur o r i e n t a t i o n sexue l le , a égale­

m e n t cons t i tué une i ngé rence d a n s l 'exercice de ce dro i t ( a r r ê t D u d g e o n 

c. R o y a u m e - U n i du 22 oc tobre 1981, sér ie A n° 45 , pp . 18-19, § 4 1 , et , 

mutatis mutandis, a r r ê t Vogt c. A l l e m a g n e du 26 s e p t e m b r e 1995, série A 

n ° 3 2 3 , p . 23 , § 4 4 ) . 

B. Sur la j u s t i f i c a t i o n d e s i n g é r e n c e s 

72. Pare i l les ingé rences ne p e u v e n t se jus t i f ie r que si les exigences du 

d e u x i è m e p a r a g r a p h e de l 'ar t icle 8 sont r empl i e s . Les ingé rences doivent 

donc ê t r e « p révues p a r la loi », insp i rées pa r un bu t l ég i t ime au r ega rd de 

ce p a r a g r a p h e e t « nécessa i re s , d a n s u n e société d é m o c r a t i q u e », pour le 

réa l i se r ( a r r ê t Norr i s c. I r l ande du 26 oc tobre 1988, sér ie A n° 142, p . 18, 

§ 3 9 ) . 

/. « Prévues par la loi » 

73. Il n 'es t pas con te s t é e n t r e les pa r t i e s q u e cet aspec t de l 'ar t icle 8 § 2 

de la Conven t i on est r e spec t é . La C o u r re lève q u e la C o u r d ' appe l a 

conf i rmé en l 'espèce q u e la pol i t ique du m i n i s t è r e de la Défense exc luan t 

les homosexue l s de l ' a r m é e é ta i t légale , t a n t au r e g a r d du droi t i n t e r n e 

q u ' à celui du dro i t c o m m u n a u t a i r e appl icable . C e t t e pol i t ique a é t é 

l é g a l e m e n t consacrée et e n t é r i n é e pa r la loi d e 1967 sur les infract ions 

sexuel les e t , p lus r é c e m m e n t , p a r la loi de 1994 sur la j u s t i ce péna le et 

l 'ordre publ ic . Dès lors , la C o u r e s t ime q u e c e t t e condi t ion est r empl i e . 

2. But légitime 

74. La C o u r observe q u e le G o u v e r n e m e n t jus t i f ie e s s en t i e l l emen t la 

pol i t ique et les inves t iga t ions et révoca t ions qu 'e l l e a e n t r a î n é e s p a r 

le m a i n t i e n du m o r a l des mi l i t a i res e t , p a r c o n s é q u e n t , de la pu i ssance de 
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c o m b a t et de l 'efficacité opé ra t i onne l l e de l ' a rmée ( p a r a g r a p h e 95 ci-

des sous ) . La C o u r ne voit a u c u n e ra i son de d o u t e r q u e la po l i t ique ai t é t é 

conçue en vue d ' a s s u r e r l 'efficacité opé ra t i onne l l e des forces a r m é e s ou 

q u e les inves t iga t ions a ien t visé en pr incipe à é tab l i r si la p e r s o n n e 

conce rnée étai t homosexue l l e et re levai t donc de la po l i t ique dont il s 'agit . 

Pour la C o u r , on pouvai t donc cons idé re r q u ' à cet éga rd les ingé rences qui 

en ont r é su l t é poursu iva ien t les bu t s lég i t imes que sont « la sécur i t é 

na t i ona l e » et « la défense de l 'o rdre ». 

La C o u r est plus dub i t a t ive q u a n t à savoir si les inves t iga t ions pour­

suivaient encore u n tel bu t l ég i t ime ap rè s q u e les r e q u é r a n t s e u r e n t admis 

leur h o m o s e x u a l i t é . Toute fo i s , vu sa conclusion exposée au p a r a g r a p h e 

111 c i -après , elle j u g e inut i le de r e c h e r c h e r si ce t t e p a r t i e de l ' e n q u ê t e 

poursu iva i t un bu t lég i t ime au sens de l 'ar t icle 8 § 2 de la Conven t ion . 

3. « Nécessaires dans une société démocratique » 

75. Il r e s t e à e x a m i n e r si les ingé rences en l 'espèce peuven t ê t r e 

cons idé rées c o m m e « nécessa i res d a n s une société d é m o c r a t i q u e » pour 

a t t e i n d r e les bu t s s u s m e n t i o n n é s . 

a) Arguments du Gouvernement 

76. Le G o u v e r n e m e n t r econna î t d ' e m b l é e q u e ni les é t a t s de service 

des r e q u é r a n t s ni l eur condu i t e n ' ava ien t p r ê t é à r ep roche et q u e r ien ne 

por ta i t à croire q u ' a v a n t la d é c o u v e r t e de leur o r i en t a t i on sexuel le celle-ci 

avait nui à la façon dont e u x - m ê m e s ou leurs col lègues r empl i s sa i en t leurs 

fonct ions. D e m ê m e , le G o u v e r n e m e n t n e p r é t e n d pas q u e les homo­

sexuels a ien t moins d ' a p t i t u d e s phys iques ou soient moins c o u r a g e u x , 

fiables ou c o m p é t e n t s q u e les hé t é ro sexue l s . 

77. Toute fo i s , en p r e m i e r l ieu, le G o u v e r n e m e n t ins is te su r la spécifi­

ci té du cad re mi l i ta i re de l 'affaire : l ' a r m é e b r i t a n n i q u e est en effet en lien 

é t ro i t avec la sécur i t é de la na t ion et j o u e donc un rôle p r i m o r d i a l p o u r les 

i n t é r ê t s v i t aux de l 'E ta t . La cohés ion et le m o r a l des t r o u p e s sont essen­

tiels à l 'efficacité de l ' a rmée et doivent rés i s te r aux r i g u e u r s et aux con­

di t ions de la vie n o r m a l e en c o m m u n a u t é , qui s ' a ccompagne d ' i n t imi t é 

phys ique , ainsi q u ' à des press ions e x t e r n e s telles que de graves d a n g e r s ou 

la g u e r r e , fac teurs qu i , d ' ap rè s le G o u v e r n e m e n t , conce rna ien t ou 

a u r a i e n t pu conce rne r c h a c u n des r e q u é r a n t s . A cet éga rd , le con t ex t e de 

l ' a r m é e est s ingul ier et ne peu t v é r i t a b l e m e n t se c o m p a r e r à a u c u n service 

civil soumis à des règles d isc ip l ina i res , te l q u e la police ou les p o m p i e r s . 

Dès lors, le G o u v e r n e m e n t , tou t en a d m e t t a n t q u e les m e m b r e s des 

forces a r m é e s ont dro i t à la p ro t ec t i on de la Conven t ion , fait valoir que des 

règles d i f férentes et p lus s t r ic tes s ' app l iquen t d a n s ce c o n t e x t e ( a r r ê t s 

Enge l et a u t r e s c. Pays-Bas du 8 j u i n 1976, série A n" 22, p . 24, § 57 ; 
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Gr igo r i ades c. Grèce du 25 n o v e m b r e 1997, Recueil des arrêts et décisions 1997-

VI I , pp . 2589-2590, § 45 , et Ka laç c. T u r q u i e du 1" ju i l l e t 1997, Recueil 

1997-IV, p. 1209, § 28). Pa r a i l leurs , eu éga rd à la d imens ion de sécur i té 

na t i ona l e de la p r é s e n t e affaire, l 'Eta t bénéficie d ' u n e la rge m a r g e 

d ' app réc i a t i on ( a r r ê t L e a n d e r c. Suède d u 26 m a r s 1987, sér ie A n° 116, 

p . 25, § 59) . En conséquence , la m a r g e d ' app réc i a t i on é t ro i t e appl icable à 

des affaires t o u c h a n t à l ' in t imi té de p e r s o n n e s ne s au ra i t ê t r e t r a n s p o s é e 

te l le que l l e à la p r é s e n t e cause . 

A l ' appui de son a r g u m e n t a t i o n en faveur d ' une a m p l e m a r g e 

d ' app réc i a t ion , le G o u v e r n e m e n t fait é g a l e m e n t valoir que la ques t ion des 

h o m o s e x u e l s d a n s l ' a r m é e a d o n n é lieu à d ' i n t ense s d é b a t s ces d e r n i è r e s 

a n n é e s au R o y a u m e - U n i ; il cons idère que , vu le c a r a c t è r e sensible et le 

con t ex t e spécifique d o n t il s 'agit , la décis ion a p p a r t i e n t pour u n e large 

p a r t aux au to r i t é s na t i ona l e s . C e r t e s , le r i sque pour la pu i ssance de com­

ba t n 'es t pas le m ê m e à t r ave r s le t e m p s , c o m p t e t e n u de l 'évolut ion des 

a t t i t u d e s et opinions e t , p a r c o n s é q u e n t , du droi t i n t e r n e sur le sujet de 

l ' homosexua l i t é au fil des ans . N é a n m o i n s , ces p r o b l è m e s do ivent ê t r e 

a b o r d é s avec p r u d e n c e d a n s le con t ex t e mi l i t a i r e , eu éga rd aux r i sques 

i n h é r e n t s à celui-ci. Le p rocessus de r é e x a m e n est en cours et le Gou­

v e r n e m e n t s'est déc la ré en faveur d ' un vote l ibre au P a r l e m e n t sur la 

ques t i on ap rès le p rocha in con t rô le de la po l i t ique a u q u e l la commiss ion 

p a r l e m e n t a i r e r e s t r e i n t e se l ivrera en 2001 . 

78. D e u x i è m e m e n t , le G o u v e r n e m e n t p r é t e n d q u ' a d m e t t r e les homo­

sexuels d a n s l ' a r m é e a u j o u r d ' h u i p o r t e r a i t g r a v e m e n t a t t e i n t e a u mora l 

des mi l i t a i res e t , p a r c o n s é q u e n t , à la pu i ssance de c o m b a t et à l 'efficacité 

opé ra t ionne l l e des forces a r m é e s . Il e s t i m e que les obse rva t ions et con­

clusions exposées pa r le G E P H dans son r a p p o r t de février 1996 (et, en 

pa r t i cu l i e r , d a n s la sec t ion F) m e t t e n t c l a i r e m e n t en évidence le r i sque 

ex i s t an t p o u r la pu i ssance de comba t et l 'efficacité opé ra t i onne l l e . Pour le 

G o u v e r n e m e n t , les mi l i t a i res (dont les idées ont servi de base au r a p p o r t 

du G E P H ) sont les m i e u x placés pour app réc i e r ce r i sque ; il y a donc lieu 

d ' a t t a c h e r une i m p o r t a n c e cons idé rab le à leurs opin ions . En o u t r e , les 

analyses r e l a t i v e m e n t r é c e n t e s du G E P H , des t r i b u n a u x i n t e r n e s (dans 

l 'affaire R. v. Ministry ofDefence, ex parte Smith and Others, Weekly Law Reports, 

vol. 2, p . 305) et de la commiss ion p a r l e m e n t a i r e r e s t r e i n t e concluent 

t ou t e s à la nécess i té de m a i n t e n i r la po l i t ique . 

Le G o u v e r n e m e n t e s t i m e q u e le choix e n t r e l ' é l abora t ion d ' u n code de 

condu i t e et le m a i n t i e n de la po l i t ique en v igueur est le n œ u d de la 

décis ion à p r e n d r e d a n s ce t t e affaire. Toutefo is , on cons idère au R o y a u m e -

U n i q u ' u n tel code ne suffirait p a s à l ' h e u r e ac tue l le à pa l l ie r les r i sques 

pe rçus , parce que c'est le fait de c o n n a î t r e ou de soupçonner 

l ' homosexua l i t é d ' u n e p e r s o n n e , et non pas la condu i t e de l ' i n té ressé (e ) , 

qui nu i r a i t au m o r a l et à l 'efficacité. M ê m e en a d m e t t a n t q u e les posi t ions 

qu i fondent le r a p p o r t du G E P H t r a d u i s e n t , du moins en pa r t i e , un 
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m a n q u e de to l é rance ou d ' o u v e r t u r e d ' espr i t , le r i sque pour l 'efficacité 

n ' e n est pas moins réel . C e r t e s , n o m b r e de pays e u r o p é e n s n ' exc luen t plus 

les homosexue l s de leurs forces a r m é e s , ma i s les c h a n g e m e n t s opé rés on t 

é t é a d o p t é s d a n s ces pays t r op r é c e m m e n t p o u r q u ' o n puisse en t i r e r des 

leçons u t i les . 

Q u a n t au moyen des r e q u é r a n t s re la t i f à l ' absence a l léguée d ' é l é m e n t s 

d é m o n t r a n t les p r o b l è m e s q u e la p r é s e n c e d ' h o m o s e x u e l s d a n s les forces 

a r m é e s a u r a i t causés pa r le passé , le G o u v e r n e m e n t soul igne q u e si l 'on ne 

dispose p e u t - ê t r e pas de p reuves conc rè t e s é t ab l i s san t les r i sques décelés 

p a r le G E P H , c 'est q u e t o u t e s les p e r s o n n e s ayant des t e n d a n c e s h o m o ­

sexuel les avérées ont é té r évoquées avan t la s u r v e n u e de tels p r o b l è m e s . 

Quo i qu ' i l en soit, le G o u v e r n e m e n t r e m a r q u e q u e les r i sques envisagés 

r é s u l t e r a i e n t d ' un a s soup l i s semen t g é n é r a l de la pol i t ique p lu tô t q u e de sa 

modif icat ion d a n s tel ou tel cas . 

79. T r o i s i è m e m e n t , q u a n t à la c r i t ique des r e q u é r a n t s selon laquel le 

les idées e x p r i m é e s au G E P H p a r la g r a n d e major i t é des e n g a g é s 

p o u r r a i e n t ê t r e qual i f iées de « p ré jugés h o m o p h o b e s », le G o u v e r n e m e n t 

soul igne q u e ces idées sont le reflet des vér i t ab les p r éoccupa t ions expr i ­

m é e s pa r des p e r s o n n e s ayant une conna i s sance d i rec te et approfondie des 

ex igences de la vie mi l i t a i re . La p l u p a r t de ceux qui ont é té i n t e r r o g é s ont 

u n e a t t i t u d e n e t t e m e n t d i f fé ren te enve r s les h o m o s e x u e l s d a n s la vie 

civile. O n ne peu t t i r e r des conclusions du fait q u e les f e m m e s et les 

m ino r i t é s racia les sont admises , ma i s non les homosexue l s ; en effet, la 

s é g r é g a t i o n e n t r e les f e m m e s e t les h o m m e s r é p o n d a u x p r o b l è m e s qu i 

p o u r r a i e n t é v e n t u e l l e m e n t surg i r , a lors q u ' a u c u n a r r a n g e m e n t de la sor te 

n 'es t possible d a n s le cas de t e n d a n c e s homosexue l l e s . Les p réoccupa t ions 

c o n c e r n a n t les h o m o s e x u e l s r evê t en t u n e n a t u r e et une i n t ens i t é q u e 

n 'on t pas celles q u e susc i t en t les f e m m e s ou les m ino r i t é s rac ia les . 

80. Dès lors qu ' i l y a soupçon d ' h o m o s e x u a l i t é , u n e e n q u ê t e est m e n é e . 

Selon le G o u v e r n e m e n t , l ' a m p l e u r d ' u n e telle e n q u ê t e d é p e n d des cir­

cons tances mais ce t t e d é m a r c h e impl ique g é n é r a l e m e n t d ' i n t e r r o g e r la 

p e r s o n n e conce rnée et de r e c h e r c h e r des é l é m e n t s c o r r o b o r a n t s . Si 

q u e l q u ' u n nie son h o m o s e x u a l i t é , des inves t iga t ions sont nécessa i res et 

m ê m e si ce t t e p e r s o n n e a d m e t ses p e n c h a n t s , l 'on s'efforce de t rouve r des 

é l é m e n t s p e r t i n e n t s au m o y e n d ' i n t e r r o g a t o i r e s et , selon la s i tua t ion , p a r 

d ' a u t r e s m e s u r e s . Pare i l l es inves t iga t ions visent à vérifier l ' homosexua l i t é 

de la p e r s o n n e soupçonnée afin de d é t e c t e r ceux qui t e n t e n t d ' ob t en i r u n e 

révoca t ion a d m i n i s t r a t i v e sous de faux p r é t e x t e s . A l ' aud ience , le Gou­

v e r n e m e n t a d o n n é des e x e m p l e s r écen t s - deux d a n s l ' a rmée de t e r r e et 

dans l ' a rmée de l 'air, t rois d a n s la m a r i n e - de p e r s o n n e s qu i ava ien t 

f a u s s e m e n t p r é t e n d u ê t r e homosexue l l e s . Des inves t iga t ions sont éga le ­

m e n t nécessa i res en ra ison d e c e r t a i n e s i n q u i é t u d e s en m a t i è r e de sécu­

r i té (en pa r t i cu l i e r le r i sque de c h a n t a g e exe rcé sur le p e r s o n n e l homo­

sexue l ) , du r i sque d e c o n t a m i n a t i o n pa r le virus du sida, p lus élevé d a n s la 
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c o m m u n a u t é homosexue l l e , ainsi q u e p o u r des ra i sons disc ipl inai res (les 

ac tes homosexue l s p e u v e n t d a n s ce r t a in s cas d o n n e r lieu à u n e p r o c é d u r e 

d isc ip l ina i re , pa r exemple lorsqu ' i l s r é su l t en t d ' u n abus d ' a u t o r i t é ) . Le 

G o u v e r n e m e n t sou t i en t q u e les r e q u é r a n t s ont , quoi qu ' i l en soit, l ibre­

m e n t choisi de r é p o n d r e aux ques t i ons qui leur é t a i en t posées . Tous deux 

ont é té aver t i s qu ' i l s n 'y é t a i en t pas t enus et qu ' i l s pouva ien t p r e n d r e u n 

avis j u r i d i q u e . 

T o u t en a f f i rmant q u e la p l u p a r t des ques t ions se jus t i f i a ien t pour les 

ra isons s u s m e n t i o n n é e s de m e n e r l ' e n q u ê t e , le G o u v e r n e m e n t ne cherche 

p a s à c a u t i o n n e r la ques t i on posée à M m c S m i t h q u a n t à savoir si elle-

m ê m e ou sa p a r t e n a i r e ava ien t des re la t ions sexuel les avec la j e u n e fille 

p lacée d a n s l eu r foyer. Le G o u v e r n e m e n t cons idère c e p e n d a n t q u e cet 

aspec t de l ' i n t e r roga to i r e , indéfendab le ma i s l imi té , ne fait pas p e n c h e r la 

ba lance en faveur d ' un cons ta t de violat ion. 

b) Arguments des requérants 

8 1 . Les r e q u é r a n t s s o u t i e n n e n t q u e les i ngé rences d a n s leur vie privée, 

eu é g a r d à leurs objet , n a t u r e et é t e n d u e , r evê t a i en t u n e e x t r ê m e gravi té 

e t d e m a n d a i e n t à ê t r e jus t i f iées p a r des ra i sons p a r t i c u l i è r e m e n t 

sé r i euses ( a r r ê t D u d g e o n p réc i t é , p . 2 1 , § 52) . Les i ngé rences ava ien t pour 

objet u n aspect des plus in t imes de la vie pr ivée des i n t é r e s sés , lequel é ta i t 

r e n d u public p a r la pol i t ique du m i n i s t è r e de la Défense e l l e - m ê m e . Les 

r e q u é r a n t s s 'en p r e n n e n t é g a l e m e n t aux inves t iga t ions dé ta i l l ées m e n é e s 

p a r les services de police et , en pa r t i cu l i e r , aux ques t i ons t endanc i euse s 

posées d u r a n t les i n t e r r o g a t o i r e s des in té ressés et ceux de t ierces per­

sonnes , à la fouille du domici le de M. G r a d y et à la saisie de ses affaires 

pe r sonne l l e s . I n v o q u a n t é g a l e m e n t leurs a n n é e s d e service, l eu r s pro­

mo t ions (passées et à ven i r ) , l eurs é t a t s de service exempla i r e s et 

l ' absence de tou t é l é m e n t i n d i q u a n t q u e leur h o m o s e x u a l i t é a u r a i t nui de 

q u e l q u e façon q u e ce soit à l eur t ravai l ou à la vie mi l i t a i r e , les r e q u é r a n t s 

soul ignent qu ' i l s ont n é a n m o i n s é té privés d ' une c a r r i è r e , d a n s laquel le ils 

excel la ient , pour « incompa t ib i l i t é avec les fonctions mi l i t a i res » en raison 

d ' une pol i t ique g é n é r a l e con t re les homosexue l s au sein des forces a r m é e s . 

A cet éga rd , les i n t é r e s sé s a jou ten t q u ' u n e tel le po l i t ique abso lue n 'es t 

a d o p t é e p a r l ' a r m é e d a n s a u c u n a u t r e c o n t e x t e , p a r e x e m p l e lorsqu' i l 

s 'agit de c a r a c t é r i s t i q u e s ou t r a i t s pe r sonne l s tels que le sexe , la r ace ou la 

couleur . E n fait, le m i n i s t è r e de la Défense favorise l 'égal i té et la to lé rance 

d a n s ces d o m a i n e s . Il n ' ex i s te pas d a v a n t a g e de po l i t ique g é n é r a l e con t re 

ceux don t les ac t ions p e u v e n t nu i re ou nu i sen t a u m o r a l et à l 'efficacité 

des t r o u p e s , tels q u e les a u t e u r s d ' un vol ou d ' u n a d u l t è r e ou ceux qui 

c o m m e t t e n t des ac t e s d a n g e r e u x sous l ' emp i r e de s tupéf ian t s ou de 

l 'alcool. D a n s ces d e r n i e r s cas , la p e r s o n n e peu t ê t r e renvoyée, mais 

s e u l e m e n t ap rè s e x a m e n de t ou t e s les c i r cons tances de l 'affaire. D'ai l -
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leurs , il n ' ex is te pas de pol i t ique d i r igée con t r e les h o m o s e x u e l s d a n s 

d ' a u t r e s services b r i t a n n i q u e s c o m p a r a b l e s c o m m e la m a r i n e m a r c h a n d e , 

la flotte royale auxi l ia i re , la police, les p o m p i e r s et les profess ions de 

s a n t é . 

82. Les r e q u é r a n t s p l a iden t é g a l e m e n t q u e l ' a r g u m e n t p r inc ipa l du 

G o u v e r n e m e n t c o n c e r n a n t le r i sque p o u r le mora l et, en c o n s é q u e n c e , 

p o u r la pu i ssance de c o m b a t et l 'efficacité opé ra t ionne l l e ne t i en t pas , ce 

pour t rois ra i sons essent ie l les . 

83 . En p r e m i e r lieu, ils cons idè ren t q u e le G o u v e r n e m e n t ne p eu t , a u 

r ega rd de l 'ar t icle 8, invoquer et e n c o u r a g e r avec compla i sance les p r é ­

j u g é s a p p a r e n t s des a u t r e s so lda ts . A u c u n mot i f r a t i onne l ne just if iant 

u n e différence de c o m p o r t e m e n t de la p a r t des mi l i t a i res dès lors q u e 

l ' homosexua l i t é d 'un individu est c o n n u e , le r i sque a l légué de réac t ions 

host i les du pe r sonne l mi l i t a i re se fonde p u r e m e n t et s i m p l e m e n t sur des 

p ré jugés . En ve r tu de l 'ar t ic le 1 de la Conven t ion , il i ncombe à l ' a r m é e de 

faire c o m p r e n d r e à ceux qu 'e l l e emplo ie qu 'e l le n ' a c c e p t e r a pas qu ' i ls 

agissent selon de s imples pa r t i s pr is . O r , au lieu de p r e n d r e des m e s u r e s 

pour r e m é d i e r à ces p ré jugés , les forces a r m é e s en pun i s sen t les v ic t imes . 

Les r e q u é r a n t s e s t i m e n t q u e la logique de l ' a r g u m e n t du G o u v e r n e m e n t 

vaut é g a l e m e n t p o u r les idées p réconçues vis-à-vis de la race , de la rel igion 

ou du sexe ; le G o u v e r n e m e n t ne peu t r a i s o n n a b l e m e n t d o n n e r à e n t e n d r e 

que , pa r e x e m p l e , les p ré jugés r ac iaux des mi l i t a i res suffiraient à jus t i f ier 

d ' exc lu re de l ' a rmée les p e r s o n n e s de couleur . 

D 'a i l l eu r s , il ressor t de la j u r i s p r u d e n c e des o r g a n e s de la Conven t i on 

q u ' u n E t a t ne peu t se fonder sur de s imples pré jugés pour jus t i f ie r des 

i ngé rences d a n s la vie pr ivée (voir, e n t r e a u t r e s , r e q u ê t e n" 25186/94, 

S u t h e r l a n d c. R o y a u m e - U n i , r a p p o r t de la C o m m i s s i o n du I e ' j u i l l e t 1997, 

non publ ié , §§ 56, 57, 62, 63 et 65) . En o u t r e , les r e q u é r a n t s sou l ignen t que 

la C o u r a e s t imé (dans son a r r ê t V e r e i n i g u n g d e m o k r a t i s c h e r So lda t en 

Ö s t e r r e i c h s et Gub i c. A u t r i c h e du 19 d é c e m b r e 1994, série A n° 302, p. 17, 

§§ 36 et 38) q u e les ex igences « du p l u r a l i s m e , de la to lé rance et de l 'espri t 

d ' o u v e r t u r e » va len t t ou t a u t a n t pour les mi l i t a i res q u e p o u r les a u t r e s 

p e r s o n n e s e t q u e les d ro i t s f o n d a m e n t a u x doivent ê t r e p r o t é g é s d a n s 

l ' a r m é e d ' un E t a t d é m o c r a t i q u e a u t a n t que dans la société q u e sert une 

telle a r m é e . Ils a r g u ë n t q u e le r a i s o n n e m e n t de la C o u r en c e t t e affaire se 

fondait sur un pr inc ipe vi tal , qu i s ' appl ique auss i en l 'espèce - les forces 

a r m é e s d ' u n pays ex i s ten t p o u r p r o t é g e r les l iber tés p r ô n é e s pa r une 

société d é m o c r a t i q u e , et ne s a u r a i e n t dès lors p i é t i ne r de tels p r inc ipes et 

leur p o r t e r g r a v e m e n t a t t e i n t e . 

84. E n second lieu, les r e q u é r a n t s p r é t e n d e n t q u e ces p ré jugés appa ­

r e n t s ne se s e ra i en t pas man i fes t é s si le m i n i s t è r e de la Défense n 'ava i t 

pas a d o p t é et app l i qué ce t t e po l i t ique . Le G o u v e r n e m e n t a d m e t q u e les 

r e q u é r a n t s ont t ravai l lé de m a n i è r e efficiente et efficace d a n s l ' a rmée 

p e n d a n t des a n n é e s sans q u e leurs p ré fé rences sexuel les ne posen t de 
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p r o b l è m e . La p r é o c c u p a t i o n du G o u v e r n e m e n t se r a p p o r t e à la p résence 

de mi l i t a i res o u v e r t e m e n t homosexue l s ; la vie pr ivée des p r é s e n t s r e q u é ­

r a n t s é ta i t b ien privée et le sera i t r e s t ée sans c e t t e po l i t ique . En consé­

q u e n c e , r i en ne po r t e à cro i re q u ' u n e difficulté q u e l c o n q u e se sera i t fait 

j o u r sans la po l i t ique a d o p t é e pa r le G o u v e r n e m e n t . 

85 . En t ro i s i ème l ieu, les r e q u é r a n t s s o u t i e n n e n t que le G o u v e r n e ­

m e n t doit é t aye r ses p réoccupa t ions q u a n t aux m e n a c e s pour la discipline 

mi l i ta i re (a r rê t V e r e i n i g u n g d e m o k r a t i s c h e r So lda ten Ö s t e r r e i c h s et 

Gubi p réc i t é , p . 17, § 38), mais qu ' i l n ' a p rodu i t a u c u n é l é m e n t objectif à 

l ' appui de sa t hè se c o n c e r n a n t le r i sque p o u r le m o r a l et l 'efficacité 

opé ra t i onne l l e . 

Ils e s t i m e n t à ce propos q u e le r appor t du G E P H p r é s e n t a i t des insuf­

fisances et des vices f o n d a m e n t a u x . L ' éva lua t ion n ' a pas é té effectuée pa r 

des c o n s u l t a n t s i n d é p e n d a n t s . Elle a de plus é té condu i t e d a n s le con tex te 

d ' une host i l i té à tout c h a n g e m e n t de pol i t ique p u b l i q u e m e n t exp r imée 

p a r les a u t o r i t é s de l ' a rmée ; elle a suivi la diffusion d 'un d o c u m e n t devant 

servir à l ' éva lua t ion pa r les mi l i t a i res de la po l i t ique en v igueu r su r 

l ' homosexua l i t é , dont il r essor ta i t que les officiers s u p é r i e u r s pensa i en t 

q u e l 'objectif de l ' é tude du G E P H éta i t de r a s s e m b l e r des p reuves favo­

rables à c e t t e po l i t ique . En réa l i t é , la ma jo r i t é des ques t i ons posées dans 

le q u e s t i o n n a i r e d u G E P H e x p r i m a i e n t des a t t i t u d e s host i les à l ' éga rd des 

homosexue l s ou indu i sa ien t des r éponses néga t ives . En o u t r e , le r appor t 

ne con tena i t a u c u n é l é m e n t concre t d é m o n t r a n t l ' ex is tence de p rob l èmes 

spécif iques causés pa r la p r é s e n c e d ' homosexue l s d a n s l ' a r m é e a u 

R o y a u m e - U n i ou o u t r e - m e r . Pa r a i l leurs , il se fondait sur u n t a u x de 

r éponses n ' ayan t a u c u n e signification s t a t i s t i que , et l ' a n o n y m a t n ' é ta i t 

pas g a r a n t i à ceux qu i r e m p l i r a i e n t le q u e s t i o n n a i r e . 

86. S 'agissant des a r g u m e n t s du G E P H é c a r t a n t l ' expér ience d ' a u t r e s 

pays qu i n ' i n t e r d i s e n t pas leurs a r m é e s aux homosexue l s , les r e q u é r a n t s 

e s t i m e n t que la déc l a r a t i on f igurant d a n s le r a p p o r t selon laquel le le 

pe r sonne l des a r m é e s de ces a u t r e s pays est p lus t o l é ran t n 'es t é t ayée p a r 

a u c u n é l é m e n t de p reuve . Quo i qu ' i l en soit, m ê m e si ces a u t r e s pays ont 

des cons t i tu t ions écr i tes e t , p a r c o n s é q u e n t , une plus longue t r ad i t i on du 

respec t des dro i t s de l ' h o m m e , le G o u v e r n e m e n t doit se confo rmer aux 

obl iga t ions q u e lui impose la C o n v e n t i o n . Q u e d e s mi l i t a i res ouver t e ­

m e n t homosexue l s soient ou non absen t s des forces a r m é e s de ces pays, il 

r e s te q u e les p ré fé rences sexuel les r e s so r t i s sen t à la vie pr ivée d 'un 

individu et q u e l'on ne peu t t i r e r a u c u n e conclus ion de ce q u e des 

h o m o s e x u e l s se rvan t d a n s des a r m é e s é t r a n g è r e s ont pu choisir d e ne pas 

r e n d r e leur sexua l i t é pub l ique , ainsi qu ' i l s en on t le dro i t . Les r e q u é r a n t s 

sou l ignen t é g a l e m e n t q u ' u n c e r t a i n n o m b r e de mi l i t a i r e s b r i t a n n i q u e s 

ont t ravai l lé et t rava i l len t encore avec des mi l i t a i res homosexue l s 

a p p a r t e n a n t aux a r m é e s des a u t r e s pays de l ' O T A N a p p a r e m m e n t sans 

a u c u n p r o b l è m e . 
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Q u a n t à l 'aff i rmation selon laquel le des inves t iga t ions sont nécessa i res 

p o u r évi ter q u e des p e r s o n n e s dés i r euses de q u i t t e r l ' a r m é e ne se dé ­

c la ren t f a u s s e m e n t homosexue l l e s , les r e q u é r a n t s re lèvent q u e le G o u ­

v e r n e m e n t n ' a pas p r é s e n t é d ' é l é m e n t s p rouvan t l ' ex is tence de te l les 

fausses déc l a r a t i ons , et a jou ten t q u ' e u x - m ê m e s ont c l a i r e m e n t e x p r i m é le 

souha i t d e r e s t e r d a n s l ' a r m é e . En o u t r e , ils af f i rment s ' ê t re sent is obligés 

de r é p o n d r e aux ques t ions posées d u r a n t les i n t e r r o g a t o i r e s car , s inon, 

leur vie pr ivée et i n t ime au ra i t fait l 'objet d ' a u t r e s inves t iga t ions plus 

approfondies et moins d i sc rè t e s , ce q u ' a d m e t le G o u v e r n e m e n t . 

Pour ce qu i est de l ' a r rê t de la C o u r en l 'affaire Ka laç , invoqué p a r le 

G o u v e r n e m e n t , les r e q u é r a n t s soul ignent que ce t t e affaire avai t t ra i t à la 

sanc t ion d ' une condu i t e pub l ique , et non aux c a r a c t é r i s t i q u e s pr ivées d ' un 

individu. 

c) Appréciation de la Cour 

i. Principes généraux applicables 

87. U n e ingé rence est cons idé rée c o m m e « nécessa i re , d a n s une 

société d é m o c r a t i q u e », p o u r a t t e i n d r e u n bu t l ég i t ime si elle r é p o n d à u n 

besoin social i m p é r i e u x et , en par t i cu l ie r , d e m e u r e p r o p o r t i o n n é e au bu t 

l ég i t ime poursuivi (a r rê t Norr i s p réc i t é , p . 18, § 41) . 

Eu é g a r d aux ques t ions e n j e u en l ' espèce, la C o u r soul igne le lien e n t r e 

la no t ion de « nécess i té » et celle de « société d é m o c r a t i q u e », dont le plu­

r a l i sme , la to lé rance et l 'espri t d ' o u v e r t u r e cons t i t uen t t rois des ca rac ­

t é r i s t i ques ( a r r ê t s p réc i t és V e r e i n i g u n g d e m o k r a t i s c h e r So lda ten 

Ö s t e r r e i c h s et Gub i , p. 17, § 36, et D u d g e o n , p . 21 , § 53) . 

88. La C o u r reconna î t qu ' i l a p p a r t i e n t aux a u t o r i t é s na t iona le s de 

j u g e r les p r e m i è r e s de la nécess i té de l ' i ngérence , b ien qu ' i l r ev ienne à la 

C o u r de t r a n c h e r la ques t i on de savoir si les moti fs de l ' ingérence é t a i e n t 

p e r t i n e n t s et suff isants . Les E t a t s c o n t r a c t a n t s g a r d e n t d a n s le c ad re de 

c e t t e éva lua t ion u n e m a r g e d ' app réc i a t i on qu i d é p e n d de la n a t u r e des 

act ivi tés e n j e u et du bu t des res t r i c t ions ( a r r ê t D u d g e o n p réc i t é , pp. 21 et 

23 , §§ 52 et 59). 

89. En c o n s é q u e n c e , lo rsque les res t r i c t ions don t il s 'agit c o n c e r n e n t 

« un aspect des plus in t imes de la vie pr ivée », il doit ex is ter « des ra i sons 

p a r t i c u l i è r e m e n t graves » p o u r q u e ces i ngé rences r é p o n d e n t a u x exi­

gences de l 'ar t ic le 8 § 2 de la C o n v e n t i o n ( a r r ê t D u d g e o n préc i té , p . 21 , 

§ 5 2 ) . 

Lor sque le but de sécur i t é na t iona le poursu iv i est s u b s t a n t i e l l e m e n t 

l 'efficacité opé ra t i onne l l e de l ' a r m é e , il est a d m i s q u e c h a q u e E t a t a com­

p é t e n c e p o u r o r g a n i s e r son sys tème de discipl ine mi l i ta i re et j ou i t en la 

m a t i è r e d ' u n e c e r t a i n e m a r g e d ' a p p r é c i a t i o n ( a r r ê t Enge l et a u t r e s p ré ­

c i té , p . 25, § 59) . La C o u r e s t ime é g a l e m e n t que l 'E ta t peu t impose r des 

res t r i c t ions au droi t d 'un individu au respec t de sa vie pr ivée là où exis te 
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u n e m e n a c e réel le p o u r l 'efficacité opé ra t i onne l l e des forces a r m é e s , le 

bon f o n c t i o n n e m e n t d ' une a r m é e ne se concevant g u è r e sans des règles 

j u r i d i q u e s de s t i nées à e m p ê c h e r le pe r sonne l mi l i t a i r e de lui p o r t e r p ré ­

j ud i ce . Les a u t o r i t é s na t iona le s ne peuven t toutefois pas s ' appuyer sur d e 

telles règles p o u r faire obs tac le à l 'exercice p a r les m e m b r e s des forces 

a r m é e s de l eu r droi t au respec t de leur vie pr ivée , l eque l s ' app l ique aux 

mi l i t a i res c o m m e aux a u t r e s p e r s o n n e s se t r ouvan t sous la ju r id ic t ion de 

l 'E ta t . En o u t r e , les a f f i rmat ions q u a n t à l ' ex is tence d ' u n r i sque pour 

l 'efficacité opé ra t i onne l l e doivent ê t r e « é tayées p a r d e s exemple s 

concre t s » (voir, mutatis mutandis, les a r r ê t s p réc i t és V e r e i n i g u n g 

d e m o k r a t i s c h e r So lda ten Ö s t e r r e i c h s et Gub i , p . 17, §§ 36 et 38, et 

Gr igo r i ades , pp . 2589-2590, § 45) . 

ii. Application auxfaits de la cause 

90. Il n 'es t pas con tes t é e n t r e les p a r t i e s q u e l 'un ique mo t iva t ion des 

inves t iga t ions et de la révocat ion des r e q u é r a n t s é ta i t l ' o r ien ta t ion 

sexuel le des in t é re s sés . C o n s i d é r a n t q u ' u n aspect des plus i n t imes de la 

vie pr ivée é ta i t e n j e u , des ra i sons p a r t i c u l i è r e m e n t graves deva ien t j u s t i ­

fier l ' i ngé rence ( p a r a g r a p h e 89 c i -dessus) . E n l ' espèce , la C o u r e s t ime q u e 

les ingé rences ont é té p a r t i c u l i è r e m e n t graves pour les ra isons su ivan tes . 

9 1 . En p r e m i e r lieu, le p rocessus d ' e n q u ê t e (voir les d i rect ives expo­

sées au p a r a g r a p h e 49 ci-dessus et les observa t ions du G o u v e r n e m e n t au 

p a r a g r a p h e 80) é ta i t e x c e p t i o n n e l l e m e n t ind iscre t . 

Des appe l s t é l é p h o n i q u e s a n o n y m e s à M" , r S m i t h e t à la police mi l i t a i re , 

d ' une pa r t , des in fo rma t ions fournies pa r la nour r i ce qu ' emp loya i t le chef 

de corps de M. Grady , d ' a u t r e p a r t , ont e n t r a î n é l ' ouve r tu re d ' une e n q u ê t e 

sur les p ré fé rences sexuel les des deux r e q u é r a n t s , ques t ion que tous deux 

ava ien t j u s q u e - l à g a r d é e sec rè t e . Les e n q u ê t e s ont é té m e n é e s pa r la 

police mi l i t a i r e , dont les m é t h o d e s d ' inves t iga t ion se fonda ien t , selon le 

G E P H , sur les p r o c é d u r e s péna l e s , et don t la p r é sence , toujours selon le 

G E P H , a d o n n é lieu à une la rge publ ic i té et à u n fort r e s s e n t i m e n t p a r m i 

les mi l i t a i res ( p a r a g r a p h e 49 ci-dessus) . 

Dès que la ques t ion a é té po r t ée à l ' a t t en t ion des a u t o r i t é s mi l i t a i res , 

M. G r a d y a reçu l 'ordre de r e t o u r n e r i m m é d i a t e m e n t (sans son épouse ni 

ses enfan t s ) au R o y a u m e - U n i . Alors qu ' i l se t rouva i t d a n s cet E t a t , u n e 

e n q u ê t e c i rcons tanc iée sur son homosexua l i t é a c o m m e n c é aux E t a t s -

Un i s ; son épouse , u n e col lègue, le m a r i de celle-ci et la nour r i ce qu i 

t ravai l la i t p o u r la famille de son chef de corps on t é té soumis à des 

i n t e r r o g a t o i r e s dé ta i l l és et ind isc re t s sur sa vie p r ivée . 

Les r e q u é r a n t s ont é té tous deux i n t e r r o g é s et on leur a posé des 

ques t ions préc ises de n a t u r e i n t ime sur leurs p r a t i q u e s et p ré fé rences 

sexuel les . C e r t a i n e s ques t i ons ad re s sée s aux deux in t é res sés ont é té , de 

l'avis de la C o u r , p a r t i c u l i è r e m e n t ind iscrè tes et o f fensantes , et , de fait, le 
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G o u v e r n e m e n t a admis qu ' i l ne pouvai t c a u t i o n n e r la ques t ion posée à 

M m c S m i t h q u a n t à savoir si elle avait eu des re la t ions sexuel les avec la 

j e u n e fille p lacée d a n s son foyer. 

La p a r t e n a i r e de M"" Smi th a é té elle auss i i n t e r r o g é e . Le domici le de 

M. G r a d y a é té fouillé, de n o m b r e u x objets pe r sonne l s (dont u n e l e t t r e à 

son p a r t e n a i r e ) ont é té saisis et l ' in té ressé a é té u l t é r i e u r e m e n t q u e s ­

t ionné en dé ta i l sur le c o n t e n u de ces d o c u m e n t s . Après les in te r ­

roga to i r e s , la police mi l i t a i r e a é l aboré à l ' i n t en t ion des a u t o r i t é s de 

l ' a r m é e de l 'air un r a p p o r t sur l ' homosexua l i t é de chacun des r e q u é r a n t s 

et des ques t ions y re la t ives . 

92. En second lieu, la révocat ion a d m i n i s t r a t i v e des in t é res sés a eu, 

c o m m e Sir T h o m a s B i n g h a m , Master ofthe Rolls, l'a di t , u n e profonde inci­

dence su r l eu r s c a r r i è r e e t avenir . 

Axant les é v é n e m e n t s en ques t ion , les deux r e q u é r a n t s poursu iva ien t 

u n e ca r r i è r e mi l i ta i re r e l a t i v e m e n t i n t é r e s s a n t e d a n s leur d o m a i n e pa r t i ­

cul ier . M""' S m i t h servait depuis plus de cinq ans d a n s l ' a r m é e de l 'air, elle 

avai t é t é p roposée à l ' a v a n c e m e n t , avait é té accep tée d a n s une fo rmat ion 

qu i faci l i terai t ce t t e p r o m o t i o n et é ta i t sur le point de passe r ses e x a m e n s 

finals. Ses r a p p o r t s d ' éva lua t ion avan t et ap r è s sa révocat ion é t a i en t t rès 

posit ifs. M. G r a d y servai t d a n s l ' a r m é e de l 'air depu i s q u a t o r z e ans , avait 

é t é p r o m u au g r a d e de se rgen t et m u t é à un pos te à h a u t e responsab i l i t é à 

W a s h i n g t o n en 1991. Ses r a p p o r t s d ' éva lua t ion avant et ap r è s sa révoca­

t ion é t a i en t é g a l e m e n t t rès positifs et s ' a c c o m p a g n a i e n t de r e c o m m a n d a ­

t ions pour d ' a u t r e s p romo t ions . Le G o u v e r n e m e n t a d m e t dans ses obser­

vat ions q u e ni les é t a t s de service ni la condu i t e des r e q u é r a n t s n 'on t 

d o n n é m a t i è r e à r ep roche , et la High Court a qual if ié les p r e m i e r s 

d'« e x e m p l a i r e s ». 

La C o u r re lève à cet éga rd la n a t u r e s ingul iè re de l ' a r m é e (sur laquel le 

le G o u v e r n e m e n t a ins is té d a n s sa p la idoi r ie d e v a n t la C o u r ) e t , pa r con­

s é q u e n t , la difficulté qu ' i l y a à t r a n s p o s e r d i r e c t e m e n t d a n s la vie civile 

des qual i f ica t ions et expé r i ences e s sen t i e l l emen t mi l i t a i res . La C o u r rap­

pel le à cet é g a r d q u e l 'une des ra i sons p o u r lesquel les elle a cons idéré la 

révoca t ion de M"" Vogt de son pos te d ' e n s e i g n a n t e c o m m e u n e « m e s u r e 

t r è s r i goureuse » é ta i t sa c o n s t a t a t i o n selon laque l le u n ense ignan t en 

pare i l cas se ver ra i t « p r e s q u e à coup sûr pr ivé de la facul té d ' e x e r c e r la 

seule profession pour laque l le il ait une vocat ion , pour laquel le il a é té 

formé et d a n s laque l le il a acqu i s des a p t i t u d e s et de l ' expér ience » ( a r r ê t 

Vogt p réc i t é , p. 29, § 60) . A cet éga rd , la C o u r a d m e t q u e la fo rmat ion et 

l ' expér ience des r e q u é r a n t s s e ra i en t u t i les d a n s la vie civile. Toutefo is , les 

in té ressés r e n c o n t r e r a i e n t m a n i f e s t e m e n t des difficultés à ob t en i r d a n s 

leur d o m a i n e de spécia l isa t ion des pos tes civils qu i c o r r e s p o n d e n t à 

l ' anc i enne t é e t à la posi t ion qu ' i l s ava ien t acquises d a n s l ' a r m é e de l 'air. 

93. En t ro i s i ème lieu, le c a r a c t è r e absolu et g é n é r a l de la pol i t ique qui 

fonde les ingé rences l i t igieuses est f r appan t ( a r r ê t s p réc i tés D u d g e o n , 
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p. 24, § 6 1 , et Vogt , p . 28, § 59) . C e t t e po l i t ique e n t r a î n e la révocat ion 

i m m é d i a t e des forces a r m é e s dès lors q u e l ' homosexua l i t é d ' un individu 

est é tab l ie et quels q u e soient la condu i t e ou les é t a t s de service de 

l ' in té ressé . Q u a n t à l ' a r rê t Kalaç invoqué pa r le G o u v e r n e m e n t , la C o u r 

e s t ime qu' i l faut d i s t i ngue r la mise en r e t r a i t e forcée de M. Ka laç de la 

révocat ion des r e q u é r a n t s en l 'espèce, le p r e m i e r ayan t é té renvoyé en 

ra ison de sa condu i t e alors q u e , d a n s la p r é s e n t e affaire, les in t é res sés on t 

é té r évoqués en ra ison de leurs c a r a c t é r i s t i q u e s personne l les innées . 

94. P a r t a n t , la C o u r doit r e c h e r c h e r si, c o m p t e t e n u de la m a r g e d ' ap ­

préc ia t ion laissée à l 'E ta t en m a t i è r e d e sécur i t é na t iona l e , il exis ta i t d e s 

ra isons p a r t i c u l i è r e m e n t solides et conva incan te s jus t i f i an t les ingé rences 

dans le dro i t des r e q u é r a n t s au respec t de leur vie p r ivée . 

95. L ' a r g u m e n t pr inc ipa l du G o u v e r n e m e n t en faveur de la pol i t ique 

qu' i l condui t consis te à d i re q u e la p r é s e n c e au sein de l ' a rmée de per ­

sonnes o u v e r t e m e n t homosexue l l e s ou soupçonnées de l ' ê t re a u r a i t u n 

effet néga t i f t r è s i m p o r t a n t su r le m o r a l des t r o u p e s e t , en c o n s é q u e n c e , 

sur la pu i ssance de c o m b a t et l 'efficacité opé ra t i onne l l e de l ' a rmée . Le 

G o u v e r n e m e n t s ' appuie à cet é g a r d sur le r a p p o r t du G E P H , en par t i cu­

lier sur la p a r t i e F de celui-ci. 

T o u t en p r e n a n t ac te de la complex i t é de l ' é tude e n t r e p r i s e par le 

G E P H , la C o u r a ce r t a in s d o u t e s q u a n t à la va leu r de ce r a p p o r t en l 'es­

pèce. L ' i n d é p e n d a n c e de l ' évaluat ion exposée d a n s le r a p p o r t est su je t te 

à cau t ion , si l'on cons idère q u e les a u t e u r s en sont des fonc t ionna i res d u 

m i n i s t è r e de la Défense et des mi l i t a i res ( p a r a g r a p h e 51 ci-dessus) et 

c o m p t e t enu de la perspec t ive d a n s laquel le se s i tue c e t t e po l i t ique , pe r s ­

pect ive q u e le m i n i s t è r e de la Défense définit d a n s sa c i rcula i re d ' aoû t 

1995 aux o r g a n e s d i r i g e a n t s de l ' a r m é e ( p a r a g r a p h e 33 c i -dessus) . E n 

o u t r e , quel le q u e soit la l ec tu re q u e l 'on fasse du r a p p o r t et des m é t h o d e s 

ut i l i sées ( p a r a g r a p h e 52 c i -dessus) , l 'on c o n s t a t e q u e seu le u n e t r è s faible 

p ropor t ion du pe r sonne l mi l i t a i re a pa r t i c ipé à ce t t e app réc i a t i on . P a r 

a i l leurs , les m é t h o d e s d ' éva lua t ion (y compr i s la consu l t a t ion des per ­

sonnes à l 'or igine de la pol i t ique au m i n i s t è r e de la Défense , les e n t r e t i e n s 

en t ê t e - à - t ê t e e t les discussions de g roupe ) n ' é t a i e n t , pour b e a u c o u p 

d ' e n t r e elles, pas a n o n y m e s . Il a p p a r a î t é g a l e m e n t q u e de n o m b r e u s e s 

ques t ions d a n s l ' é tude sur les c o m p o r t e m e n t s indu i sa ien t des r éponses 

favorables à la po l i t ique . 

96. Q u a n d bien m ê m e les poin ts de vue e x p r i m é s au G E P H en la 

m a t i è r e p o u r r a i e n t pa s se r p o u r r e p r é s e n t a t i f s , la C o u r e s t ime q u e les 

p r o b l è m e s p e r ç u s d a n s le r a p p o r t du G E P H c o m m e m e n a ç a n t la pu issance 

de c o m b a t et l 'efficacité opé ra t i onne l l e de l ' a rmée t e n a i e n t u n i q u e m e n t 

aux a t t i t u d e s néga t ives des mi l i t a i res hé t é ro sexue l s envers ceux ayant des 

p ré fé rences h o m o s e x u e l l e s . La C o u r observe à cet é g a r d q u e c e t t e poli­

t ique ne t r a d u i t a u c u n j u g e m e n t mora l sur l ' homosexua l i t é , ce q u e con­

firme la déc l a r a t i on de l 'adjoint au chef du pe r sonne l des a r m é e s versée a u 
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doss ier de l 'affaire Pe rk ins ( p a r a g r a p h e 50 c i -dessus) . Le G o u v e r n e m e n t 

r econna î t é g a l e m e n t q u e ce t t e po l i t ique ne m e t en d o u t e ni les é t a t s de 

service ni la condu i t e des r e q u é r a n t s , ni les capac i t é s phys iques , le cou­

rage , la fiabilité et les a p t i t u d e s des h o m o s e x u e l s en g é n é r a l . 

97. La ques t i on p o u r la C o u r est de savoir si les a t t i t u d e s néga t ives 

s u s m e n t i o n n é e s cons t i t uen t une jus t i f ica t ion suff isante aux ingé rences 

l i t ig ieuses . 

La C o u r r e m a r q u e , su r la foi du r a p p o r t du G E P H , q u e ces a t t i t u d e s , 

m ê m e si elles re f lè ten t s i n c è r e m e n t les s e n t i m e n t s de ceux qui les ont 

e x p r i m é e s , vont d ' express ions s t é réo typées t r a d u i s a n t de l 'host i l i té envers 

les h o m o s e x u e l s à un vague ma la i se e n g e n d r é p a r la p résence de col lègues 

homosexue l s . D a n s la m e s u r e où ces a t t i t u d e s néga t ives c o r r e s p o n d e n t 

aux pré jugés d ' une major i t é hé t é rosexue l l e envers u n e minor i t é h o m o ­

sexue l le , la C o u r ne saura i t les cons idé re r c o m m e é t a n t en soi u n e jus t i f i ­

cat ion suffisante aux ingérences d a n s l 'exercice des d ro i t s s u s m e n t i o n n é s 

des r e q u é r a n t s , pas plus qu 'e l l e ne le ferait p o u r des a t t i t u d e s néga t ives 

ana logues envers les pe r sonnes de race , or ig ine ou cou leur d i f férentes . 

98 . Le G o u v e r n e m e n t soul igne q u e les vues e x p r i m é e s d a n s le r a p p o r t 

du G E P H ont servi à d é m o n t r e r q u e tou t c h a n g e m e n t de pol i t ique se ra i t 

l o u r d e m e n t pré judic iab le au m o r a l et à l 'efficacité o p é r a t i o n n e l l e . Les 

r e q u é r a n t s e s t i m e n t q u e ces a f f i rmat ions sont d é n u é e s de tou t fonde­

m e n t . 

99. La C o u r relève le m a n q u e d ' é l é m e n t s concre t s d é m o n t r a n t 

l ' a t t e in t e au m o r a l et à la pu i ssance de c o m b a t q u ' u n c h a n g e m e n t de 

pol i t ique occas ionnera i t . Lord Justice T h o r p e , de la C o u r d ' appe l , a e s t imé 

qu ' i l n 'y avai t a u c u n e p reuve conc rè t e ou significative que la p ré sence 

d ' homosexue l s d a n s l ' a r m é e cause ra i t un tel pré judice ( p a r a g r a p h e 40 

c i -dessus) . La C o u r e s t ime en o u t r e q u e l ' éva lua t ion u l t é r i e u r e du G E P H , 

que ls q u ' e n soient les m é r i t e s , n ' a pas é tab l i q u ' u n tel pré judice sur­

v iendra i t en cas de c h a n g e m e n t de po l i t ique . C o m p t e t enu du n o m b r e 

d ' homosexue l s r évoqués e n t r e 1991 et 1996 ( p a r a g r a p h e 67 c i -dessus) , l 'on 

ne sau ra i t t en i r pour insignif iant le n o m b r e des homosexue l s qui se rva ien t 

d a n s l ' a r m é e à l ' époque des faits . M ê m e si l ' absence de tels é l é m e n t s de 

p reuve peu t s ' exp l iquer pa r l ' appl ica t ion c o n s t a n t e de la po l i t ique , c o m m e 

l 'affirme le G o u v e r n e m e n t , cela ne suffit pas à conva incre la C o u r qu' i l 

faut s ' a t t e n d r e , à défau t de ce t t e po l i t ique , à des p r o b l è m e s d e la n a t u r e et 

d e l ' acui té a l l éguées en ce qu i conce rne l 'efficacité opé ra t i onne l l e ( a r r ê t 

V e r e i n i g u n g d e m o k r a t i s c h e r So lda ten Ö s t e r r e i c h s et Gubi p réc i t é , p . 17, 

§ 3 8 ) . 

100. Toutefo is , vu la force des s e n t i m e n t s e x p r i m é s d a n s ce r t a ines 

observa t ions faites au G E P H et le c a r a c t è r e spécif ique, i n t e r d é p e n d a n t et 

é t r o i t e m e n t c o m m u n a u t a i r e de l ' e n v i r o n n e m e n t mi l i t a i r e , la C o u r e s t ime 

r a i sonnab le d e p r é s u m e r q u e c e r t a i n e s difficultés p o u r r a i e n t r é s u l t e r de 

tout c h a n g e m e n t d ' une pol i t ique bien a n c r é e . En effet, il a p p a r a î t r a i t q u e 
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la p ré sence de f e m m e s et d e mino r i t é s rac ia les d a n s l ' a r m é e soit à 

l 'or igine de difficultés re la t ionne l les du m ê m e o rd re que celles qu i , selon 

le G o u v e r n e m e n t , r é s u l t e r a i e n t de l ' admiss ion des h o m o s e x u e l s (para­

g r a p h e s 63 et 64 ci -dessus) . 

101. Les r e q u é r a n t s s o u t i e n n e n t q u ' u n code de condu i t e s t r ic t appli­

cable à l ' ensemble du pe r sonne l mi l i t a i r e pa l l ie ra i t les difficultés q u e 

p o u r r a i e n t cause r les a t t i t u d e s néga t ives des h é t é r o s e x u e l s . Sans re je te r 

d ' e m b l é e ce t t e possibi l i té , le G o u v e r n e m e n t soul igne la nécess i té d ' ê t r e 

p r u d e n t , eu éga rd à l 'objet et a u con tex te mi l i t a i re de la po l i t ique , et p ré ­

cise que ce t t e ques t i on est l 'une des op t ions que la p r o c h a i n e commiss ion 

p a r l e m e n t a i r e r e s t r e i n t e e x a m i n e r a en 2001 . 

102. La C o u r e s t ime i m p o r t a n t de re lever en p r e m i e r lieu la posi t ion 

déjà a d o p t é e pa r l ' a r m é e s 'agissant d e la d i sc r imina t ion rac ia le et du 

h a r c è l e m e n t et des m e n a c e s à c a r a c t è r e racial et sexuel ( p a r a g r a p h e s 63-

64 c i -dessus) . Ainsi la direct ive de j a n v i e r 1996 a-t-elle imposé à chaque 

soldat un code de condu i t e s t r ic t , qu i s ' a ccompagne de règles discipl inaires 

visant à r é p o n d r e à tou t c o m p o r t e m e n t ou tou te condu i t e reprehensibles. 

C e t t e double a p p r o c h e se c o m p l è t e de b r o c h u r e s d ' i n fo rma t ion et de pro­

g r a m m e s de fo rmat ion , l ' a r m é e sou l ignan t la nécess i té d ' ê t r e e x e m p l a i r e 

q u a n t à la condu i t e pe r sonne l l e et au respec t d ' a u t r u i . 

Le G o u v e r n e m e n t fait n é a n m o i n s valoir que ce se ra i t « le fait de con­

n a î t r e ou de soupçonne r l ' homosexua l i t é » qui nu i r a i t au m o r a l et non la 

condu i t e des in t é res sés , de sor te q u ' u n code de condu i t e ne lèvera i t pas les 

difficultés r e d o u t é e s . Toutefo is , d a n s la m e s u r e où les a t t i t u d e s néga t ives 

envers les homosexue l s ne suffisent pas en soi à jus t i f i e r la pol i t ique 

( p a r a g r a p h e 97 c i -dessus) , elles sont é g a l e m e n t insuff isantes p o u r légiti­

m e r le re je t d ' une solut ion de r e c h a n g e . Q u o i qu ' i l en soit, le G o u v e r n e ­

m e n t a l u i - m ê m e r econnu à l ' aud ience q u e le choix e n t r e le code de con­

du i t e et le m a i n t i e n de la po l i t ique é t a i t au c œ u r de la décision à p r e n d r e 

en l ' espèce . C e t t e posi t ion est é g a l e m e n t c o h é r e n t e avec le fait que le 

G o u v e r n e m e n t se fonde d i r e c t e m e n t sur la p a r t i e F du r a p p o r t du G E P H , 

selon laque l le les p r o b l è m e s r e d o u t é s et pe rçus c o m m e u n r i sque pour le 

m o r a l é t a i en t p r e s q u e exc lus ivement liés au c o m p o r t e m e n t et à la con­

du i te ( p a r a g r a p h e s 53-54 c i -dessus) . 

Le G o u v e r n e m e n t affirme q u e l ' homosexua l i t é soulève des p rob l èmes 

d ' u n e n a t u r e et d ' u n e acu i té q u e ne r evê t a i en t pas les ques t i ons t e n a n t à 

la race et au sexe . Toutefo is , m ê m e si l'on peu t p r é s u m e r q u e l ' i n tégra t ion 

d ' homosexue l s cause ra i t des p r o b l è m e s que l ' i n t ég ra t ion des f e m m e s ou 

des mino r i t é s rac ia les n ' a pas e n g e n d r é s , la C o u r n 'es t pas convaincue que 

des codes et règ les qu i se sont révélés efficaces d a n s ce d e r n i e r cas ne le 

se ra i en t pas tout a u t a n t d a n s le p r e m i e r . « L ' indifférence à tou te 

ép reuve », évoquée p a r le G E P H , de la g r a n d e ma jo r i t é du pe r sonne l 

mi l i t a i re b r i t a n n i q u e qui ser t à l ' é t r a n g e r aux côtés des forces alliées 

vis-à-vis des homosexue l s a p p a r t e n a n t à ces forces é t r a n g è r e s conf i rme 
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q u e les p r o b l è m e s d ' i n t é g r a t i o n q u e l 'on c ra in t ne sont pas i n s u r m o n ­

tables ( p a r a g r a p h e 59 c i -dessus) . 

103. Le G o u v e r n e m e n t s ignale les p r o b l è m e s pa r t i cu l i e r s q u e peuven t 

occas ionner les m o d e s de l o g e m e n t collectif à l ' a r m é e . Des obse rva t ions 

c i rcons tanc iées ont é t é faites p e n d a n t l ' audience , les p a r t i e s é t a n t en dé­

saccord q u a n t aux conséquences éventue l les du p a r t a g e pa r des p e r s o n n e s 

du m ê m e sexe de l o g e m e n t s et d ' a u t r e s services. 

La C o u r relève q u e le G E P H lu i -même a conclu qu ' i l ne sera i t ni jus t i f ié 

ni r a i sonnab le de prévoir des l o g e m e n t s s épa rés p o u r les homosexue l s et 

qu ' i l se ra i t donc inu t i le d ' expose r des frais i m p o r t a n t s à cet effet. Elle 

con t i nue de pense r n é a n m o i n s qu ' i l n ' a pas é té d é m o n t r é q u e les codes de 

condu i t e et règles d isc ipl inai res évoqués ci-dessus ne p o u r r a i e n t co r rec te ­

m e n t rég le r les ques t ions de c o m p o r t e m e n t de la pa r t d ' homosexue l s ou 

d ' hé t é ro sexue l s . 

104. Invoquan t l 'analyse exposée d a n s le r a p p o r t du G E P H sur ce 

point , le G o u v e r n e m e n t avance en o u t r e qu ' on ne peut t i re r a u c u n e leçon 

ut i le des c h a n g e m e n t s j u r i d i q u e s r e l a t i v e m e n t r écen t s i n t e rvenus d a n s les 

a r m é e s é t r a n g è r e s qu i a d m e t t e n t d é s o r m a i s les homosexue l s . La C o u r ne 

p a r t a g e pas cet avis. Elle p r e n d ac te des é l é m e n t s p rodu i t s devan t les 

j u r id i c t ions i n t e r n e s don t il r essor t que les pays e u r o p é e n s qu i i n t e rd i sen t 

l é g a l e m e n t et de m a n i è r e g é n é r a l e les h o m o s e x u e l s d a n s leurs forces 

a r m é e s r e p r é s e n t e n t d é s o r m a i s u n e pe t i t e minor i t é . Elle e s t ime qu 'e l l e ne 

peu t faire abs t r ac t i on d ' idées qui , si elles sont r e l a t i v e m e n t r écen t e s , ne 

cessent de se r é p a n d r e et d 'évoluer , ni des c h a n g e m e n t s j u r i d i q u e s 

qu 'e l les e n t r a î n e n t d a n s le d ro i t i n t e r n e des E t a t s c o n t r a c t a n t s ( a r r ê t 

D u d g e o n p réc i t é , pp . 23-24, § 60) . 

105. P a r t a n t , la C o u r conclut que le G o u v e r n e m e n t n ' a pas d o n n é des 

ra isons conva incan tes et solides pour jus t i f i e r la pol i t ique à l ' encon t re des 

homosexue l s au sein de l ' a r m é e ni, en conséquence , la révoca t ion sub­

s é q u e n t e des r e q u é r a n t s . 

106. Si la révocat ion des r e q u é r a n t s à découlé a u t o m a t i q u e m e n t de 

leur homosexua l i t é , la C o u r e s t ime que la jus t i f ica t ion des inves t iga t ions 

m e n é e s sur l ' homosexua l i t é des i n t é r e s sé s appel le un e x a m e n s é p a r é , en 

ce q u e ces inves t iga t ions ont con t i nué ap rè s que les r e q u é r a n t s e u r e n t 

sans t a r d e r et e x p r e s s é m e n t r e c o n n u ê t r e homosexue l s . D a n s le cas de 

M"11' Smi th , les aveux ont é té i m m é d i a t s , et M. G r a d y a a d m i s ê t r e homo­

sexuel au débu t de son i n t e r r o g a t o i r e du 26 ma i 1994. 

107. Le G o u v e r n e m e n t sou t ien t q u e les inves t iga t ions , y compr i s les 

i n t e r r o g a t o i r e s et les fouilles, sont nécessa i res afin de r e p é r e r ceux qui se 

p r é t e n d e n t f a u s s e m e n t homosexue l s pour bénéf ic ier d ' une révocat ion 

a d m i n i s t r a t i v e des forces a r m é e s . Le G o u v e r n e m e n t cite cinq exemples 

d ' individus se rvan t d a n s l ' a r m é e qu i on t fo rmulé assez r é c e m m e n t de 

fausses af f i rmat ions de ce type afin d ' ê t r e révoqués . Toutefo is , et b ien que 

la vie famil iale de M. G r a d y eût pu susc i te r ce r t a ins dou te s q u a n t à la 
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vé rac i t é des r e n s e i g n e m e n t s c o n c e r n a n t son h o m o s e x u a l i t é , il é ta i t et il 

est toujours clair , de l'avis de la C o u r , q u ' à l ' époque des faits, t an t 

M m c S m i t h q u e M. G r a d y s o u h a i t a i e n t r e s t e r d a n s l ' a r m é e de l 'air. Dès 

lors, la C o u r ne voit pas c o m m e n t le r i sque de fausses af f i rmat ions 

d ' h o m o s e x u a l i t é p o u r r a i t , d a n s le cas des r e q u é r a n t s en l ' espèce , légi­

t i m e r en quoi q u e ce soit la p o u r s u i t e des i n t e r r o g a t o i r e s . 

108. Le G o u v e r n e m e n t p r é t e n d en ou t r e q u e les p r éoccupa t ions en 

m a t i è r e de s a n t é , de sécur i t é et de discipl ine mises en avant pa r le G E P H 

jus t i f i a ien t de poser c e r t a i n e s ques t ions aux r e q u é r a n t s . La C o u r relève 

toutefois q u e le r a p p o r t du G E P H conclut q u e les p rob l èmes de sécur i t é 

c o n c e r n a n t les p e r s o n n e s soupçonnées d ' ê t r e homosexue l l e s ne rés i s t a i en t 

pas , en t a n t q u e ra ison v isant à dé fendre le m a i n t i e n de la po l i t ique , à u n 

e x a m e n approfondi . C 'es t p o u r q u o i la C o u r n 'es t pas conva incue que le 

r i sque de c h a n t a g e , qu i est le pr inc ipa l mot i f de sécur i t é a l légué par le 

G o u v e r n e m e n t , jus t i f ia i t d e ha rce l e r de ques t ions les deux r e q u é r a n t s . De 

m ê m e , la C o u r e s t ime q u e les r i sques c l in iques (qui , au d e m e u r a n t , on t 

é t é pour u n e large p a r t é ca r t é s p a r le G E P H c o m m e jus t i f ica t ion 

du m a i n t i e n de la po l i t ique) n ' exp l iqua i en t pas l ' a m p l e u r de l ' in ter­

roga to i re des r e q u é r a n t s . P a r a i l leurs , a u c u n p r o b l è m e de discipl ine ne se 

posait d a n s le cas de l 'un ou l ' a u t r e des in té ressés . 

109. I n v o q u a n t les a v e r t i s s e m e n t s d o n n é s aux r e q u é r a n t s au débu t de 

leur i n t e r r o g a t o i r e , le G o u v e r n e m e n t aff irme e n o u t r e q u e les in té ressés 

n ' é t a i e n t pas t e n u s d'y pa r t i c ipe r . De p lus , on a d e m a n d é à M m r Smi th de 

consen t i r à l ' i n t e r roga to i r e de sa p a r t e n a i r e , et M. G r a d y a accep té la per­

quis i t ion de son domici le et la saisie de son a g e n d a é l ec t ron ique . La C o u r 

e s t ime n é a n m o i n s q u e les r e q u é r a n t s n ' ava ien t pas v r a i m e n t d ' a u t r e choix 

q u e de coopére r à ce t t e p r o c é d u r e . Les i n t e r r o g a t o i r e s r e p r é s e n t a i e n t 

m a n i f e s t e m e n t une p a r t i e i m p o r t a n t e et i n c o n t o u r n a b l e de la p r o c é d u r e 

d ' inves t iga t ion des t i née à vérif ier , en r e s p e c t a n t « des ex igences sévères en 

m a t i è r e de p reuves », les p ré fé rences sexuel les des r e q u é r a n t s (voir les 

d i rect ives au p a r a g r a p h e 49 ci-dessus et la thèse du G o u v e r n e m e n t expo­

sée au p a r a g r a p h e 80) . La C o u r est conva incue q u e si les r e q u é r a n t s ne 

s ' é ta ien t pas m o n t r é s coopérat i fs au cours de la p r o c é d u r e d ' i n t e r roga ­

to i re , y compr i s p o u r les é l é m e n t s s u p p l é m e n t a i r e s s u s m e n t i o n n é s qu ' im­

pl ique ce t t e p r o c é d u r e , les a u t o r i t é s a u r a i e n t e n t r e p r i s de vérif ier les 

soupçons d ' homosexua l i t é pe san t sur eux p a r d ' a u t r e s moyens proba­

b l e m e n t moins d iscre ts . L 'on a expl iqué t r è s c l a i r e m e n t aux d e u x r e q u é ­

r a n t s , et en des t e r m e s p a r t i c u l i è r e m e n t explici tes à M. G r a d y , q u e c 'é tai t 

là ce qui les a t t e n d a i t d a n s le cas où ils r e fuse ra ien t de coopére r . 

110. D a n s ces condi t ions , la C o u r e s t ime q u e le G o u v e r n e m e n t n ' a pas 

fourni de ra isons conva incan te s et sé r ieuses jus t i f i an t la pour su i t e des 

inves t iga t ions sur les p ré fé rences sexuel les des r e q u é r a n t s dès lors que 

ceux-ci ava ien t conf i rmé aux a u t o r i t é s de l ' a rmée de l 'air qu ' i l s é t a ien t 

homosexue l s . 
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111. En un mot , la C o u r e s t i m e q u e ni les inves t iga t ions m e n é e s sur les 

p ré fé rences sexuel les des r e q u é r a n t s ni la révoca t ion de ceux-ci en ra ison 

de leur h o m o s e x u a l i t é c o n f o r m é m e n t à la pol i t ique du m i n i s t è r e de la 

Défense ne se jus t i f i a ien t au r e g a r d de l 'ar t icle 8 § 2 de la Conven t i on . 

112. P a r t a n t , il y a eu violat ion de l 'ar t icle 8 de la Conven t ion . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 14 DE LA 

C O N V E N T I O N C O M B I N É AVEC L 'ARTICLE 8 

113. Les r e q u é r a n t s invoquen t é g a l e m e n t l 'ar t icle 14 de la Conven t i on 

com biné avec l 'ar t icle 8 q u a n t à la mise en œ u v r e de la po l i t ique du 

m i n i s t è r e de la Défense à l eur e n c o n t r e . L 'a r t ic le 14 se lit ainsi : 

« La jouissance des droits et libertés reconnus dans la (...) Convention doit être assu­

rée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 

langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 

ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 

autre situation. » 

114. Pour le G o u v e r n e m e n t , a u c u n e ques t i on d i s t inc te ne se pose sous 

l 'angle de l 'ar t icle 14 de la C o n v e n t i o n ; les r e q u é r a n t s se fondent q u a n t à 

eux sur les a r g u m e n t s qu ' i l s on t avancés d a n s le con t ex t e de l 'ar t ic le 8 et 

qu i se t r ouven t r é s u m é s ci-dessus . 

115. La C o u r cons idère q u e , d a n s les c i r cons tances de l ' espèce, les 

griefs relat i fs à la d i sc r imina t ion que les r e q u é r a n t s a u r a i e n t subie en 

ra i son de leurs p ré fé rences sexuel les de pa r l ' ex is tence et l ' appl icat ion de 

la pol i t ique du m i n i s t è r e de la Défense coïncident en p r a t i q u e , b ien q u e 

p r é s e n t é s sous un ang le di f férent , avec la p la in te q u e la C o u r a déjà exa­

m i n é e sur la base de l 'ar t ic le 8 de la Conven t i on ( a r r ê t D u d g e o n p réc i t é , 

pp. 25-26, §§ 64-70). 

116. Dès lors, la C o u r e s t ime q u e les griefs formulés pa r les r e q u é r a n t s 

sous l 'angle de l 'ar t icle 14 combiné avec l 'ar t icle 8 ne d o n n e n t lieu à 

a u c u n e ques t ion d i s t inc te . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 3 DE LA 

C O N V E N T I O N C O N S I D É R É I S O L É M E N T E T C O M B I N É AVEC 

L 'ARTICLE 14 

1 17. Les r e q u é r a n t s se p l a ignen t é g a l e m e n t sur le t e r r a i n de l 'ar t icle 3 

de la Conven t ion , cons idé ré i so l émen t et combiné avec l 'ar t icle 14, q u e la 

pol i t ique exc luan t les h o m o s e x u e l s de l ' a r m é e et les inves t iga t ions et 

révocat ions qui en ont r é su l t é s ' ana lysent en un t r a i t e m e n t d é g r a d a n t . 

L 'a r t i c le 3, en ses disposi t ions p e r t i n e n t e s , est ainsi libellé : 

« Nul ne peut être soumis (...) à des peines ou t ra i tements (...) dégradants . » 
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118. P o u r le G o u v e r n e m e n t , la pol i t ique ne s au ra i t ê t r e qualif iée de 

d é g r a d a n t e , eu é g a r d à son f o n d e m e n t et à son objectif sé r ieux et 

r a i sonnab les (à savoir p r é s e r v e r la pu i s sance de c o m b a t et l 'efficacité 

opé ra t ionne l l e de l ' a r m é e ) et à l ' absence de t o u t e i n t e n t i o n de d é g r a d e r 

ou d ' humi l i e r des p e r s o n n e s . L'affaire As ia t iques d 'Afr ique o r i en ta l e 

c. R o y a u m e - U n i ( r e q u ê t e s n o s 4403/70 et suiv., r a p p o r t de la C o m m i s s i o n 

du 14 d é c e m b r e 1973, Décis ions et r a p p o r t s 78-B, p. 5) , invoquée pa r les 

r e q u é r a n t s , n 'es t pas p e r t i n e n t e en l 'espèce pu i squ 'e l l e t r a i t a i t d ' une 

d i sc r imina t ion rac ia le . Le G o u v e r n e m e n t r econna î t q u e la p r o c é d u r e 

d ' e n q u ê t e é ta i t d é p l a i s a n t e , ma i s fait valoir q u e , c o m p t e t e n u du 

p r o b l è m e en jeu, des ques t ions d ' o rd re i n t i m e é t a i e n t inévi tab les et que le 

bu t n ' é t a i t pas d ' humi l i e r des p e r s o n n e s mais de t r a i t e r des affaires aussi 

r a p i d e m e n t et d i s c r è t e m e n t q u e possible. Il soul igne u n e fois encore que 

les in t é res sés ont choisi de pa r t i c ipe r aux i n t e r r o g a t o i r e s . 

119. Les r e q u é r a n t s s o u t i e n n e n t que le t r a i t e m e n t d i s c r imina to i r e 

qu ' i l s ont subi , qui se fondait sur des s t é réo types et p ré jugés s o m m a i r e s , a 

nié et froissé leur individual i té et l eur d ign i t é , et s 'analyse dès lors en u n 

t r a i t e m e n t con t r a i r e à l 'ar t ic le 3. La d is t inc t ion o p é r é e pa r le G o u v e r n e ­

m e n t à propos de l 'affaire p réc i t ée As i a t i ques d 'Afr ique o r i en t a l e est une 

d i s t inc t ion d ' o rd re t e c h n i q u e , pu i sque les r e q u é r a n t s on t é t é é t i q u e t é s et 

ca t a logués , p rocessus qu i a avili et sali l ' exis tence et la r é p u t a t i o n de cha­

cun d 'eux . De plus , u n t r a i t e m e n t con t r a i r e à l 'ar t icle 3 ne peu t se j u s t i ­

fier. Q u a n t à la sugges t ion selon laque l le ils a u r a i e n t pu choisir de ne pas 

pa r t i c ipe r aux i n t e r r o g a t o i r e s , les r e q u é r a n t s a r g u ë n t q u e l eu r gr ief a t r a i t 

à l ' ensemble de la p r o c é d u r e d ' e n q u ê t e et de révoca t ion ; l ' ave r t i s s emen t 

q u ' o n leur a d o n n é se ra i t en fait l ' ave r t i s s emen t s t a n d a r d q u e l'on donne à 

t ou t suspect en m a t i è r e c r imine l le et le fait m ê m e de pose r ce r t a ines 

ques t ions é ta i t b lessant et d é g r a d a n t . L 'absence d 'ob l iga t ion j u r i d i q u e de 

r é p o n d r e aux ques t ions n ' a en r ien a t t é n u é cet effet puisqu ' i l s deva ien t 

coopére r afin de conserver aux inves t iga t ions un c a r a c t è r e auss i d iscre t 

que possible. Quo i qu ' i l en soit, les ques t ions sont al lées bien au-de là d ' une 

s imple i n t e r r o g a t i o n sur l eu r s p ré fé rences sexuel les car ils on t é té in te r ­

rogés alors qu ' i ls ava ien t déjà r econnu leurs p e n c h a n t s sexuels et n o m b r e 

de ques t ions é t a i en t t e n d a n c i e u s e s et désob l igean te s . 

120. La C o u r rappe l le q u e pour t o m b e r sous le coup de l 'ar t ic le 3 u n 

mauva i s t r a i t e m e n t doit a t t e i n d r e un m i n i m u m de grav i té . L ' appréc i a t ion 

de ce m i n i m u m est re la t ive et d é p e n d de l ' ensemble des d o n n é e s de la 

cause , n o t a m m e n t de la d u r é e du t r a i t e m e n t et de ses effets phys iques ou 

m e n t a u x (a r rê t I r l ande c. R o y a u m e - U n i du 18 j a n v i e r 1978, sér ie A n" 25, 

p. 65 , § 162). 

Elle rappe l le é g a l e m e n t q u ' u n t r a i t e m e n t peu t ê t r e cons idéré c o m m e 

d é g r a d a n t s'il est de n a t u r e à c r ée r chez la v ic t ime des s e n t i m e n t s de peur , 

d ' angoisse et d ' infér ior i té p rop res à l 'humi l ie r , à l 'avilir et à br i ser éven­

t u e l l e m e n t sa r é s i s t ance phys ique ou m o r a l e ( a r r ê t I r l a n d e c. R o y a u m e -
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U n i p réc i t é , pp. 66-67, § 167). En o u t r e , il suffit q u e la v ic t ime soit h u m i ­

liée à ses p r o p r e s yeux (a r rê t T y r e r c. R o y a u m e - U n i du 25 avril 1978, 

sér ie A n " 26, p . 16, § 3 2 ) . 

121. La C o u r a soul igné ci-dessus les ra i sons pour lesquel les elle con­

s idère q u e l ' e n q u ê t e et la révoca t ion ainsi que le c a r a c t è r e g é n é r a l de la 

po l i t ique du min i s t è re de la Défense r evê t a i en t une gravi té pa r t i cu l i è r e 

( p a r a g r a p h e s 90-93 c i -dessus) . En o u t r e , la C o u r n 'exc lu t pas q u ' u n 

t r a i t e m e n t fondé sur un pré jugé de la pa r t d 'une major i t é hé t é rosexue l l e 

envers u n e mino r i t é homosexue l l e c o m m e celui qui est décr i t ci-dessus 

puisse en pr inc ipe t o m b e r sous l ' empi re de l 'ar t icle 3 (voir, mutatis mutan-

dis, l ' a r rê t Abdulaz iz , C a b a l e s et Ba lkanda l i c. R o y a u m e - U n i du 28 ma i 

1985, sér ie A n" 94, p . 42, §§ 90-91). 

122. Toutefo is , tout en a d m e t t a n t q u e la pol i t ique ainsi q u e les inves­

t iga t ions et révocat ions qu 'e l l e a e n t r a î n é e s ont i n d é n i a b l e m e n t é té 

pénib les et h u m i l i a n t e s pour chacun des r e q u é r a n t s , la C o u r e s t i m e , eu 

é g a r d à l ' ensemble des c i r cons tances de la cause , q u e le t r a i t e m e n t n ' a pas 

a t t e i n t le m i n i m u m de grav i té requ is pour t o m b e r sous le coup de 

l 'ar t ic le 3 de la Conven t ion . 

123. Dès lors, la C o u r conclut qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 3 

de la Conven t ion , cons idéré i so lément ou combiné avec l 'ar t ic le 14. 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 10 DE LA 

C O N V E N T I O N C O N S I D É R É I S O L É M E N T E T C O M B I N É AVEC 

L 'ARTICLE 14 

124. Les r e q u é r a n t s se p l a ignen t en o u t r e sous l 'angle de l 'ar t icle 10 de 

la Conven t ion , pr is i so lément et comb iné avec l 'ar t icle 14, de la res t r i c t ion 

imposée pa r l ' exis tence et la mise en œ u v r e de la pol i t ique du m i n i s t è r e de 

la Défense à leur droi t d ' e x p r i m e r leur i den t i t é sexuel le . L 'ar t ic le 10, en 

ses disposi t ions p e r t i n e n t e s , est a insi libellé : 

« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 

d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées sans 

qu'il puisse y avoir ingérence d'autorités publiques (...) 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

constituent des mesures nécessaires, dans une société démocratique, à la sécurité 

nationale, (...) à la défense de l'ordre (...) » 

125. P o u r le G o u v e r n e m e n t , la l iber té d ' express ion n 'es t pas e n j e u 

en l 'espèce. Il sou t ien t q u e les r e q u é r a n t s é t a i en t l ibres d ' e x p r i m e r des 

in fo rmat ions et des idées et d ' i n fo rmer a u t r u i de leurs p e n c h a n t s 

sexuels . Les inves t iga t ions et les révocat ions des in té ressés é t a i e n t la 

conséquence non de l ' express ion d ' i n fo rma t ions ou d ' idées mais p lu tô t de 

leur h o m o s e x u a l i t é , qu ' i ls ava ien t choisi de cache r j u s q u ' à ce qu ' i ls 
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fissent l 'objet d ' une e n q u ê t e . Q u o i qu ' i l en soit, t ou t e i ngé rence qui se 

sera i t p rodu i t e d a n s l 'exercice pa r les r e q u é r a n t s de leur l iberté 

d ' express ion se jus t i f ia i t p o u r les ra isons ind iquées d a n s le con tex te de 

l 'ar t icle 8 e t , p a r c o n s é q u e n t , a u c u n e ques t ion d i s t inc te ne se pose sous 

l 'angle de l 'ar t icle 10. 

126. Les r e q u é r a n t s p r é t e n d e n t q u e le droi t pour u n e p e r s o n n e d 'ex­

p r i m e r sa sexua l i té englobe des opin ions , des idées et des in format ions 

essent ie l les pour un individu et son iden t i t é . La pol i t ique du min i s t è r e de 

la Défense les a obligés à m e n e r des vies sec rè t e s , en leur d é n i a n t la s imple 

possibi l i té de c o m m u n i q u e r o u v e r t e m e n t et l i b r e m e n t leur p rop re iden­

t i té sexuel le , ce qu i a eu sur eux un effet i nh ib i t eu r et a r e p r é s e n t é un 

frein pu i ssan t pour leur droi t à la l iber té d ' express ion . P o u r les ra isons 

exposées su r le t e r r a i n de l 'ar t ic le 8, les r e q u é r a n t s s o u t i e n n e n t que 

l ' ingérence d a n s l 'exercice de leur droi t à la l iber té d ' express ion ne 

r éponda i t pas aux ex igences énoncées au second p a r a g r a p h e de l 'ar t icle 10 

de la Conven t ion . Ils a jou ten t q u e t o u t e r e s t r i c t ion imposée à la l iberté 

d ' express ion , y compr i s l ' express ion de l ' o r i en ta t ion sexuel le d ' u n e per­

sonne , appel le une i n t e r p r é t a t i o n é t ro i t e , et q u e la seu le jus t i f ica t ion que 

le G o u v e r n e m e n t ait d o n n é e aux ingé rences d a n s l 'exercice des droi t s 

g a r a n t i s pa r l 'ar t icle 8 é ta i t donc insuff isante d a n s le con t ex t e de l 'ar­

ticle 10. C o n s i d é r a n t q u e l 'on p r o t è g e tou t e express ion qui peu t choquer , 

offenser ou p e r t u r b e r a u t r u i , le s imple fait q u e des m e m b r e s de l ' a rmée 

a u r a i e n t é té p e r t u r b é s pa r la p ré sence d ' homosexue l s déc la rés , c o m m e le 

G o u v e r n e m e n t le p r é t e n d , ne suffit pas à jus t i f ie r une ingé rence sur le 

t e r r a i n de l 'ar t ic le 10 de la Conven t i on . 

Enfin, les r e q u é r a n t s cons idè ren t q u e l 'af f i rmat ion du G o u v e r n e m e n t 

c o n c e r n a n t l eur l iber té d ' e x p r i m e r leur h o m o s e x u a l i t é est fort peu cré­

dible . S'ils en ava ien t pa r lé , ils a u r a i e n t i m m é d i a t e m e n t é té soumis à une 

e n q u ê t e et r évoqués , ce qui s 'est ef fec t ivement p rodu i t . 

127. La C o u r n ' exc lu t pas que le s i lence imposé aux in té ressés q u a n t à 

leurs p ré fé rences sexuel les ainsi q u e la nécess i té c o n s t a n t e d ' ê t r e vigi­

l an t s , d i scre t s et secre ts à cet éga rd vis-à-vis de leurs col lègues , amis et 

r e la t ions de pa r l'effet i nh ib i t eu r de la pol i t ique du m i n i s t è r e de la 

Défense , peuven t cons t i t ue r u n e i ngé rence d a n s leur l iber té d ' express ion . 

La C o u r relève toutefois que l 'objet de la pol i t ique et , p a r conséquen t , 

l ' un ique ra ison des inves t iga t ions et des révocat ions des r e q u é r a n t s 

é t a i en t leur o r i e n t a t i o n sexuel le , qu i est « une m a n i f e s t a t i o n essen­

t i e l l emen t pr ivée de la p e r s o n n a l i t é h u m a i n e » ( a r r ê t D u d g e o n préc i té , 

p . 23, § 60) . Elle e s t ime q u e l 'aspect re la t i f à la l iber té d ' express ion est 

en l 'espèce accessoire pa r r a p p o r t au droi t des r e q u é r a n t s au respec t de 

leur vie pr ivée , qui est la ques t ion pr inc ipa le e n j e u (voir, mutatis mutan-

dis, les a r r ê t s Kokkinak i s c. Grèce du 25 m a i 1993, série A n° 260-A, p. 23, 

§ 55, et Larissis et a u t r e s c. Grèce du 24 février 1998, Recueil 1998-1, 

p . 383 , § 64) . 
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128. Dès lors, la C o u r j u g e inu t i le d ' e x a m i n e r les griefs des r e q u é r a n t s 

sur le t e r r a i n de l 'ar t ic le 10 de la Conven t ion , pris i so lément ou combiné 

avec l 'ar t ic le 14. 

V. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA 

C O N V E N T I O N 

129. Enfin, les r e q u é r a n t s se p l a ignen t d ' une viola t ion de l 'ar t icle 13 

de la Conven t ion , en ce qu ' i l s n ' a u r a i e n t disposé d ' a u c u n recours effectif 

devan t une ins t ance na t iona l e p o u r faire r ed r e s s e r les violat ions de la 

Conven t i on don t ils ont é té v ic t imes . L 'ar t ic le 13, en ses disposi t ions 

p e r t i n e n t e s , est ainsi libellé : 

« Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 

violés, a droit à l'octroi d'un recours effectif devant une instance nationale (...) » 

130. Invoquan t l 'affaire Vi lvara jah ( a r r ê t Vi lvara jah et a u t r e s 

c. R o y a u m e - U n i du 30 oc tobre 1991, série A n" 215) , le G o u v e r n e m e n t 

p r é t e n d q u e la p r o c é d u r e de con t rô le j u r i d i c t i onne l offrait aux r e q u é r a n t s 

un r ecour s effectif. Les in t é res sés pouva ien t faire valoir , et ont fait valoir , 

en subs t ance devan t les t r i b u n a u x i n t e r n e s les m ê m e s a r g u m e n t s t i rés de 

la Conven t i on q u e ceux qu ' i l s p r é s e n t e n t m a i n t e n a n t à la C o u r . T o u t e 

différence qu ' i l y a u r a i t e n t r e le c r i t è re du cont rô le j u r i d i c t i onne l et le 

c r i t è re re levant de la C o n v e n t i o n n ' é t a i t pas crucia le pour les ques t ions 

soulevées en l 'espèce, et le r a i s o n n e m e n t de la C o u r d ' appe l a ref lé té pour 

l 'essent ie l celui qu i fonde la m a r g e d ' app réc i a t i on laissée pa r la Con­

ven t ion . Les t r i b u n a u x i n t e r n e s c o m m e les o rganes de la Conven t i on 

conserven t un rôle de supervis ion visant à a s s u r e r q u e l 'Eta t n ' abuse pas 

de ses pouvoirs ni n ' excède sa m a r g e d ' app réc i a t ion . 

131. Les r e q u é r a n t s a l l èguen t q u e l 'ar t icle 13 c o m p o r t e au m i n i m u m 

deux ex igences . T o u t d ' abord , l ' ins tance na t iona l e conce rnée doit avoir 

c o m p é t e n c e p o u r c o n n a î t r e de la subs t ance du gr ief d ' un individu sous 

l 'angle de la Conven t ion ou d ' a u t r e s d isposi t ions c o r r e s p o n d a n t e s du droi t 

i n t e r n e et , en second lieu, ce t t e in s t ance doit avoir c o m p é t e n c e pour 

r ed r e s se r la violat ion si elle a d m e t le bien-fondé du gr ief en ques t ion . En 

o u t r e , l ' é t endue précise des obl iga t ions décou lan t de l 'ar t icle 13 d é p e n d de 

la n a t u r e du gr ief de l ' i n té ressé . La p r é s e n t e affaire conce rne l ' appl ica t ion 

d ' une pol i t ique g é n é r a l e qu i e n t r a î n e des ingé rences d a n s les dro i t s d 'un 

g r o u p e m ino r i t a i r e au r e g a r d de l 'ar t icle 8, et non l ' appréc ia t ion de 

l ' ex t rad i t ion ou de l ' expuls ion d ' u n individu sur le t e r r a i n de l 'ar t ic le 3, 

c o m m e d a n s les affaires Soer ing et Vi lvara jah ( a r r ê t s Soer ing c. R o y a u m e -

U n i du 7 ju i l le t 1989, série A n ° 161, et Vi lvara jah et a u t r e s , p réc i t é ) . 

132. Pour les r e q u é r a n t s , la voie du cont rô le j u r id i c t i onne l ne r épond 

pas à la p r e m i è r e des ex igences de l 'ar t ic le 13 p o u r deux ra isons l iées. 

P u i s q u e la pol i t ique du m i n i s t è r e de la Défense revêt un c a r a c t è r e g é n é r a l 
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ne souffrant a u c u n e except ion , les t r i b u n a u x in t e rnes ne pouvaien t 

e x a m i n e r le bien-fondé des griefs de c h a c u n des r e q u é r a n t s . O r , les con­

séquences de ce t t e po l i t ique sur les p e r s o n n e s v a r i e n t d ' un cas à l ' au t r e . 

P a r c o n t r e , les t r i b u n a u x i n t e r n e s pouva ien t e x a m i n e r , et é t a i en t en fait 

t e n u s d ' e x a m i n e r , « avec la m i n u t i e la plus e x t r ê m e » les c i rcons tances 

pa r t i cu l i è re s des affaires Soer ing et Vi lvara jah m e n t i o n n é e s ci-dessus, 

affaires d ' ex t r ad i t i on et d 'expuls ion . D e u x i è m e m e n t , les ju r id ic t ions 

na t iona le s ne pouva ien t r e c h e r c h e r si un j u s t e équi l ib re avait é té m é n a g é 

e n t r e l ' in té rê t g é n é r a l et les d ro i t s des r e q u é r a n t s . Elles deva ien t se 

b o r n e r à vérifier s'il avai t é té d é m o n t r é q u e la po l i t ique d a n s sa global i té 

é ta i t i r r a t ionne l l e ou pe rve r se , et la c h a r g e de la p reuve à cet éga rd pesai t 

sur les r e q u é r a n t s . P o u r que les t r i b u n a u x i n t e r n e s pussen t in te rven i r , les 

in t é res sés deva ien t d é m o n t r e r q u e le r e sponsab le de ce t t e pol i t ique avait 

« p e r d u le sens c o m m u n » et q u e ce seuil élevé avai t é té f ranchi . P a r ail­

l eu r s , les r e q u é r a n t s font valoir q u e les c o m m e n t a i r e s de la High Court et 

de la C o u r d ' appe l r e p r é s e n t e n t la me i l l eu re p reuve q u e ces ju r id ic t ions 

n ' ava ien t pas c o m p é t e n c e pour c o n n a î t r e de la s u b s t a n c e des griefs q u e les 

in t é res sés t i r a ien t de la Conven t ion . A cet éga rd , on peu t oppose r leur 

cause aux affaires Soe r ing et Vi lvara jah p réc i t ées , ca r il se t rouve que le 

c r i t è re app l iqué d a n s la p r o c é d u r e de cont rô le ju r id i c t ionne l s 'ag issant des 

ex t r ad i t i ons et expuls ions envisagées coïncide avec celui app l iqué sur le 

t e r r a i n de la Conven t ion . 

133. Les r e q u é r a n t s p r é t e n d e n t en o u t r e q u e la p r o c é d u r e de cont rô le 

jud i r id i c t ionne l ne r é p o n d pas à la d e u x i è m e ex igence de l 'ar t ic le 13, les 

t r i b u n a u x i n t e r n e s n ' é t a n t pas en m e s u r e de r e d r e s s e r la violat ion, m ê m e 

si q u a t r e j u g e s sur les cinq qui on t e x a m i n é leur affaire ont e s t imé que la 

po l i t ique n ' é t a i t pas jus t i f iée . 

134. Bien q u e les r e q u é r a n t s a ien t invoqué l 'ar t ic le 13 de la Conven­

tion q u a n t à l ' ensemble de leurs griefs, la C o u r r appe l l e q u e c 'est pr inci­

p a l e m e n t le droi t des in té ressés au respec t de leur vie pr ivée qui est e n j e u 

en l 'espèce ( p a r a g r a p h e 127 c i -dessus) . Dès lors, elle est d 'avis qu' i l est 

p lus a p p r o p r i é d ' e x a m i n e r les griefs t i rés de l 'ar t icle 13 de la Conven t ion 

en combina i son avec l 'ar t icle 8. 

135. La C o u r r appe l l e q u e l 'ar t ic le 13 g a r a n t i t l ' exis tence en droi t 

i n t e r n e d ' un recours p e r m e t t a n t de s'y prévalo i r des droi t s et l iber tés de la 

Conven t i on tels qu ' i l s p e u v e n t s'y t rouver consac rés . Il a donc pour consé­

q u e n c e d ' ex ige r u n r ecour s i n t e r n e hab i l i t an t l ' ins tance na t i ona l e compé­

t e n t e à c o n n a î t r e du con tenu du gr ief fondé sur la Conven t i on et , de plus, à 

offrir le r e d r e s s e m e n t app rop r i é . Il ne va pas c e p e n d a n t j u s q u ' à exiger 

l ' incorpora t ion de la Conven t ion d a n s le dro i t i n t e r n e ou u n e forme par­

t icul ière de r ecour s , les E t a t s c o n t r a c t a n t s j ou i s s an t d ' u n e m a r g e 

d ' app réc i a t ion p o u r h o n o r e r les obl iga t ions qu ' i l leur impose . En o u t r e , 

« l 'effectivité » qu ' i l exige du recours ne d é p e n d pas de la c e r t i t u d e d 'un 

r é s u l t a t favorable ( a r r ê t Vi lvara jah et a u t r e s p réc i t é , p . 39, § 122). 
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136. La C o u r a conclu q u e le dro i t des r e q u é r a n t s au respec t de leur vie 

pr ivée ( p a r a g r a p h e 112 ci-dessus) avai t é té violé du fait des inves t iga t ions 

qui ont é té effectuées et de la révocat ion des in té ressés c o n f o r m é m e n t à la 

pol i t ique m e n é e pa r le m i n i s t è r e de la Défense con t re les homosexue l s d a n s 

l ' a r m é e . C o m m e l 'ont exp l iqué la High Court et la C o u r d ' appe l d a n s le 

c ad re de la p r o c é d u r e de cont rô le j u r id i c t i onne l , cons idé ran t q u e la C o n ­

vent ion n 'es t pas incorporée dans le dro i t angla is , la ques t i on de savoir si 

l ' appl ica t ion de la pol i t ique a enfreint les droi t s des r e q u é r a n t s au r e g a r d de 

l 'ar t icle 8 et , en pa r t i cu l i e r , de savoir si les a u t o r i t é s ont d é m o n t r é q u e la 

pol i t ique r éponda i t à u n besoin social i m p é r i e u x ou é ta i t p r o p o r t i o n n é e à 

tel ou tel bu t l ég i t ime , ne pouvai t recevoir u n e r éponse a d é q u a t e . La seule 

ques t i on don t les t r i b u n a u x i n t e r n e s se t rouva ien t saisis é ta i t de savoir si la 

pol i t ique pouvai t ê t r e cons idérée c o m m e « i r r a t ionne l l e ». 

137. Le c r i t è re d'« i r r a t iona l i t é » app l iqué en l 'espèce a é té celui q u ' a 

exposé Sir T h o m a s B i n g h a m , Master of the Rolls, d a n s son j u g e m e n t : un 

t r i buna l n ' a pas le dro i t d ' i n t e rven i r au fond d a n s l 'exercice d ' un pouvoir 

a d m i n i s t r a t i f d i s c ré t i onna i r e à moins d ' ê t r e convaincu q u e la décis ion 

é ta i t d é r a i s o n n a b l e en ce sens qu 'e l le n ' e n t r a i t pas dans la g a m m e de 

réac t ions qui s'offrait à un r e sponsab le r a i sonnab le . Pour d é t e r m i n e r si le 

r e sponsab le avait excédé ce t t e m a r g e d ' appréc ia t ion , le con t ex t e des 

dro i t s de l ' h o m m e é ta i t i m p o r t a n t de so r te que plus l ' ingérence d a n s les 

dro i t s de l ' h o m m e é ta i t g rave , p lus le t r i buna l ex igera i t une jus t i f ica t ion 

sé r ieuse avan t de se conva incre du c a r a c t è r e r a i sonnab le de la décis ion. 

Toutefo is , il é ta i t é g a l e m e n t soul igné q u e , n o n o b s t a n t le con t ex t e des 

dro i t s de l ' h o m m e , le seuil d ' i r r a t i ona l i t é q u ' u n jus t i c i ab le devai t f ranchir 

é ta i t élevé. P o u r la Cour , les décisions de la. High Court et de la C o u r d ' ap ­

pel e l l e s -mêmes le conf i rmen t . La C o u r relève que , d a n s leurs a r r ê t s 

p r inc ipaux , les deux ju r id i c t ions on t émis des c o m m e n t a i r e s favorables 

sur les moyens des r e q u é r a n t s c o n t e s t a n t les ra i sons avancées p a r le 

G o u v e r n e m e n t pour jus t i f ie r la po l i t ique . Lord Justice S imon Brown a 

e s t imé q u e les moyens des r e q u é r a n t s ava ien t n e t t e m e n t plus de poids que 

ceux de leurs adversa i re s , qual i f ian t de pu i s san t s l eu r s a r g u m e n t s en 

faveur d ' un code de condu i t e ( p a r a g r a p h e 30 c i -dessus) . Le Master of the 

Rolls, Sir T h o m a s B i n g h a m , a e s t i m é q u e les a r g u m e n t s des r e q u é r a n t s 

p r é s e n t a i e n t « une force cons idérab le » e t , invoquan t p a r t i c u l i è r e m e n t 

l 'efficacité po ten t i e l l e d ' un code de condu i t e , a p p e l a i e n t un e x a m e n 

approfondi ( p a r a g r a p h e 37 c i -dessus) . En o u t r e , sans e x p r i m e r de conclu­

sion sur les ques t ions re levan t de la Conven t i on q u e posai t ce t t e affaire, 

Lord Justice S imon Brown a e x p r i m é l 'opinion que « les j o u r s de ce t t e poli­

t ique fê ta ient ] c o m p t é s » eu é g a r d aux obl iga t ions qui i ncomba ien t au 

R o y a u m e - U n i en ve r tu de la Conven t i on ( p a r a g r a p h e 31 c i -dessus) . Le 

Master of the Rolls, Sir T h o m a s B i n g h a m , a observé q u a n t à lui q u e les 

inves t iga t ions et la révocat ion des r e q u é r a n t s ne d é n o t a i e n t pas un g r a n d 

respec t p o u r leur vie pr ivée . Il a e s t i m é q u e l'on pouvai t se d e m a n d e r s'il 
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n 'y avait pas eu une ingé rence d i sp ropo r t i onnée d a n s les dro i t s des in t é ­

ressés au r e g a r d de l 'ar t ic le 8 de la C o n v e n t i o n ( p a r a g r a p h e 38 ci-dessus) . 

Les deux ju r id i c t ions ont n é a n m o i n s conclu q u ' o n ne pouvai t cons idére r 

que la po l i t ique n ' e n t r a i t pas d a n s la g a m m e de réac t ions qui s'offrait à u n 

r e sponsab le r a i sonnab le et , en conséquence , q u ' o n ne pouvai t la t en i r pour 

« i r r a t ionne l l e ». 

138. D a n s ces condi t ions , il est clair p o u r la C o u r q u ' à suppose r m ê m e 

q u e les griefs q u e lui p r é s e n t e n t les r e q u é r a n t s a ien t é té p o u r l 'essent ie l 

fo rmulés devan t les j u r id i c t ions i n t e r n e s et e x a m i n é s pa r el les, le seuil à 

p a r t i r d u q u e l laHigh Court et la C o u r d ' appe l a u r a i e n t pu t en i r la pol i t ique 

du m i n i s t è r e de la Défense pour i r r a t ionne l l e é ta i t si élevé qu ' i l excluai t 

en p r a t i q u e tou t e cons idé ra t ion pa r les t r i b u n a u x i n t e r n e s de la ques t ion 

de savoir si l ' i ngérence d a n s les droi t s des r e q u é r a n t s r éponda i t à u n 

besoin social i m p é r i e u x ou é ta i t p r o p o r t i o n n é e aux b u t s poursuivis -

sécur i t é na t iona le et o rdre public - , pr inc ipes qu i sont au c œ u r de 

l 'analyse pa r la C o u r des griefs t i rés de l 'ar t icle 8 de la Conven t ion . 

Les p r é s e n t e s causes peuven t ê t r e mises en opposi t ion avec les affaires 

Soer ing et Vi lvara jah p réc i t ées . D a n s ces affaires-là, la C o u r a e s t imé que 

le c r i t è re app l iqué p a r les j u r id i c t ions na t iona le s p o u r les d e m a n d e s de 

cont rô le j u r i d i c t i onne l visant les décisions du m i n i s t r e d a n s des affaires 

d ' e x t r a d i t i o n et d ' expuls ion coïncidai t avec la p r o p r e d é m a r c h e de la C o u r 

sur le t e r r a i n de l 'ar t ic le 3 de la Conven t ion . 

139. Dès lors, la C o u r e s t ime q u e les r e q u é r a n t s n 'on t d isposé d ' aucun 

r ecour s effectif q u a n t à la violat ion du droi t au respec t de leur vie privée 

g a r a n t i p a r l 'ar t icle 8 de la Conven t ion . P a r t a n t , il y a eu violat ion de 

l 'ar t icle 13 de la Conven t ion . 

VI. SUR L 'APPLICATION DE L 'ARTICLE 41 D E LA C O N V E N T I O N 

140. L 'a r t ic le 41 de la Conven t i on est ainsi libellé : 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une satis­

faction équitable. » 

141. Les r e q u é r a n t s ont soumis des p r é t e n t i o n s dé ta i l l ées au t i t r e du 

d o m m a g e m a t é r i e l et m o r a l ainsi q u e p o u r le r e m b o u r s e m e n t de leurs 

frais et d é p e n s . Toutefo is , ils on t sollicité d ' a u t r e s r e n s e i g n e m e n t s du 

G o u v e r n e m e n t avant de pouvoir c o m p l é t e r leurs p ropos i t ions . 

142. Le G o u v e r n e m e n t a fait valoir à l ' aud ience q u e le cons ta t d 'une 

violat ion fourn i ra i t u n e sat isfact ion é q u i t a b l e suff isante ou, à t i t r e sub­

s id ia i re , q u e les r evend ica t ions des r e q u é r a n t s é t a i e n t e x a g é r é e s . Il a 

é g a l e m e n t d e m a n d é plus de t e m p s p o u r r é p o n d r e en dé ta i l aux pro­

posi t ions définit ives des in té ressés . 



156 ARRÊT SMITH ET GRADY c. ROYAUME-UNI 

143. La C o u r a déjà accep té d ' acco rde r p lus de t e m p s aux pa r t i e s pour 

s o u m e t t r e leurs propos i t ions défini t ives q u a n t à u n e sa t is fact ion équi ­

tab le . En c o n s é q u e n c e , elle cons idère q u e la ques t i on soulevée sous l 'angle 

de l 'ar t ic le 41 n 'es t pas en é t a t . Dès lors, il y a lieu de la r é se rve r et de fixer 

la p r o c é d u r e u l t é r i e u r e , c o m p t e t enu de la possibil i té d 'un accord e n t r e les 

pa r t i e s (ar t ic le 75 § 4 du r è g l e m e n t ) . 

1. Dit qu ' i l y a eu violat ion de l 'ar t icle 8 de la Conven t ion ; 

2. Dit q u ' a u c u n e ques t i on d i s t inc te ne se pose sous l 'angle de l 'ar t icle 14 

de la Conven t i on combiné avec l 'ar t icle 8 ; 

3. Dit qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 3 de la C o n v e n t i o n pr is isolé­

m e n t ou c o m b i n é avec l 'ar t icle 14 ; 

4. Dit qu ' i l n 'y a pas lieu d ' e x a m i n e r les griefs des r e q u é r a n t s sous l 'angle 

de l 'ar t ic le 10 de la Conven t i on pr is i so lément ou combiné avec 

l 'ar t icle 14 ; 

5. Dit qu ' i l y a eu violat ion de l 'ar t icle 13 de la Conven t ion ; 

6. Dit q u e la ques t ion de l ' appl ica t ion de l 'ar t icle 41 de la Conven t i on 

n 'es t pas en é t a t ; 

Pa r c o n s é q u e n t , 

a) réserve ladi te ques t i on ; 

b) invite les pa r t i e s à notif ier à la C o u r tout accord a u q u e l elles pour ­

r a i en t a b o u t i r ; 

c) réserve la p r o c é d u r e u l t é r i e u r e et délègue au p rés iden t le soin de la 

fixer au besoin . 

Fai t en français et en angla i s , puis p rononcé en aud ience pub l i que au 

Pala is des Droi t s de l ' H o m m e , à S t r a s b o u r g , le 27 s e p t e m b r e 1999. 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 

de la Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en pa r t i e 

c o n c o r d a n t e , en p a r t i e d i ss iden te de M. Louca ides . 

P A R C E S M O T I F S , L A C O U R , A L ' U N A N I M I T E 

S. DOLI.Ê 

Greff ière 

J.-P. COSTA 

P ré s iden t 

J . -P .C . 
S.D. 
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O P I N I O N E N P A R T I E C O N C O R D A N T E , 

E N P A R T I E D I S S I D E N T E D E M . L E J U C E L O U C A I D E S 

(Traduction) 

J e souscris à l 'avis de la major i t é sur tous les poin ts sauf en ce qu i con­

ce rne la conclusion selon laquel le la révoca t ion des r e q u é r a n t s de l ' a rmée 

en ra i son de leur h o m o s e x u a l i t é a e m p o r t é viola t ion de l 'ar t icle 8 de la 

Conven t ion . 

A cet éga rd j ' a i é té convaincu pa r l ' a r g u m e n t du G o u v e r n e m e n t re la t i f 

aux p r o b l è m e s pa r t i cu l i e r s pouvan t ê t r e occas ionnés p a r les m o d e s de 

l ogemen t collectif à l ' a r m é e . Les r e q u é r a n t s d e v r a i e n t p a r t a g e r avec leurs 

c o m p a g n o n s d ' a r m e s hé t é ro sexue l s des l o g e m e n t s et d ' a u t r e s services 

(douches , to i le t t es , etc.) p révus pour des p e r s o n n e s de m ê m e sexe . A m o n 

sens , les difficultés en ques t i on s e r a i en t en subs t ance a n a l o g u e s à celles 

qu i r é s u l t e r a i e n t du fait de loger d a n s les m ê m e s locaux des mi l i t a i res des 

deux sexes . La nécess i té de prévoir des l o g e m e n t s et services s épa ré s pour 

les f e m m e s et les h o m m e s t i en t à l eur différence d ' o r i e n t a t i o n sexuel le . 

Or , c 'est p r é c i s é m e n t l ' ex is tence de ce t t e différence e n t r e les homosexue l s 

et les hé t é ro sexue l s qui d o n n e tou t son sens à la t hè se du G o u v e r n e m e n t . 

P o u r moi , la r éponse a p p o r t é e p a r la major i t é à cet aspec t de l 'affaire 

n 'es t pas sa t i s fa i san te . La C o u r re lève (au p a r a g r a p h e 103 de l ' a r rê t ) que 

le G E P H a conclu qu '« il ne se ra i t ni jus t i f ié ni r a i sonnab le de prévoir des 

l o g e m e n t s s épa rés p o u r les homosexue l s » ; elle e s t ime q u ' e n tous les cas, 

« il n ' a pas é té d é m o n t r é q u e les codes de condu i t e et règles discipl inaires 

(...) ne p o u r r a i e n t c o r r e c t e m e n t rég le r les ques t i ons de c o m p o r t e m e n t de 

la p a r t d ' homosexue l s ou d ' h é t é r o s e x u e l s ». Le fait qu ' i l ne se ra i t « ni j u s ­

tifié ni r a i sonnab le » de prévoir des l o g e m e n t s s épa ré s ne l ég i t ime pas la 

mise en place de m o d e s de l o g e m e n t collectif si ceux-ci occas ionnen t de 

réels p r o b l è m e s . P a r a i l l eurs , « des codes de condu i t e et règ les disci­

p l ina i res » ne p e u v e n t modif ier les p ré fé rences sexuel les des p e r s o n n e s et 

agir sur les p r o b l è m e s y afférents qu i - q u a n t à la ques t i on en j e u -

forcent , d a n s le cas des f e m m e s , à loger s é p a r é m e n t les mi l i t a i res des deux 

sexes . Les difficultés décou len t de l 'obl igat ion p o u r des g r o u p e s de per­

sonnes ayan t u n e o r i en t a t i on sexuel le d i f férente de vivre ensemb le . 

J ' a j o u t e à cet é g a r d que si les homosexue l s ava ien t le droi t de s ' engager 

dans l ' a r m é e , l eu r o r i e n t a t i o n sexuel le p o u r r a i t ê t r e mise au j o u r à la sui te 

d 'une révé la t ion ou d ' u n e m a n i f e s t a t i o n q u e l c o n q u e de leur pa r t . 

L ' i n t e rd i c t ion des homosexue l s d a n s l ' a r m é e visait à g a r a n t i r 

l 'efficacité opé ra t i onne l l e des forces a r m é e s et , d a n s ce t t e m e s u r e , les 

ingé rences qui en on t r é su l t é poursu iva ien t les bu t s lég i t imes de « sécur i té 

na t i ona l e » et de « défense de l 'o rdre », ce don t la C o u r convient . Mon 

désaccord avec la ma jo r i t é rés ide d a n s la q u e s t i o n de savoir si l ' ingérence 
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en l 'espèce peu t ê t r e cons idérée c o m m e « nécessa i re d a n s u n e société 

d é m o c r a t i q u e » pour a t t e i n d r e ces objectifs. La major i t é soul igne le pr in­

cipe qu i veu t q u e lorsque les res t r i c t ions à un droit conven t ionne l 

c o n c e r n e n t u n aspect des plus in t imes de la vie pr ivée , il doit ex is te r des 

ra isons p a r t i c u l i è r e m e n t graves p o u r q u e ces ingé rences r é p o n d e n t a u x 

ex igences de l 'ar t ic le 8 de la Conven t i on . Toute fo i s , j ' e s t i m e à l ' ins ta r du 

G o u v e r n e m e n t q u e la m a r g e d ' app réc i a t i on é t ro i t e appl icable à des 

affaires r e l evan t de l ' in t imi té de p e r s o n n e s doit ê t re é la rg ie d a n s des cas 

a n a l o g u e s à la p r é s e n t e affaire, d a n s lesquels le but lég i t ime de la 

res t r i c t ion en cause se r a p p o r t e à l 'efficacité opé ra t i onne l l e de l ' a rmée et , 

en c o n s é q u e n c e , à la sécur i t é na t i ona l e . Ce la , m e semble- t - i l , découle 

l o g i q u e m e n t du pr inc ipe selon lequel l 'E ta t j ou i t d ' une m a r g e d ' appréc i a ­

t ion de g r a n d e a m p l e u r s 'agissant de d é t e r m i n e r , sous l 'angle de la pro­

tec t ion de la sécur i t é na t iona l e , s'il exis te u n besoin social impé r i eux d a n s 

les cas d ' i ngé rences d a n s le dro i t au respec t de la vie pr ivée d ' une per­

sonne ( a r r ê t L e a n d e r c. Suède du 26 m a r s 1987, série A n" 116, p . 25, § 59) . 

Il convient é g a l e m e n t de ten i r c o m p t e du pr inc ipe selon lequel des 

l imi t a t ions ne pouvant ê t r e imposées aux civils peuven t ê t r e a p p o r t é e s à 

ce r t a in s d ro i t s et l iber tés des m e m b r e s des forces a r m é e s ( a r r ê t Ka laç 

c. T u r q u i e d u 1 , r ju i l le t 1997, Recueil des arrêts et décisions 1997-IV, p. 1209, 

§ 28). 

J ' e s t i m e q u e la C o u r ne devra i t pas i n t e rven i r u n i q u e m e n t pa r ce qu ' i l y 

a désaccord q u a n t à la nécess i té des m e s u r e s pr ises p a r un E t a t . Sinon, la 

no t ion de m a r g e d ' app réc i a t i on sera i t v idée de son sens . La C o u r ne peu t 

s u b s t i t u e r son point de vue à celui des a u t o r i t é s na t iona le s que lorsque la 

m e s u r e est m a n i f e s t e m e n t d i s p r o p o r t i o n n é e au bu t r e c h e r c h é . J ' a j o u t e 

q u e plus la m a r g e d ' app réc i a t i on accordée à l 'E ta t est l a rge , plus les 

possibi l i tés d ' i n t e rven t ion de la C o u r doivent ê t r e l imi tées . 

J e ne pense pas q u e les faits de la cause appe l l en t u n e in t e rven t ion de 

no t r e C o u r . C o m m e j e l 'ai déjà dit c i -dessus, du fait des m o d e s de 

l o g e m e n t en c o m m u n avec les h é t é r o s e x u e l s , l ' o r i en ta t ion sexuel le des 

homosexue l s e n g e n d r e b ien les p r o b l è m e s mis en e x e r g u e pa r le 

G o u v e r n e m e n t . La d é m a r c h e a d o p t é e pa r celui-ci n ' a r ien de man i fe s t e ­

m e n t d i sp ropo r t i onné . Au c o n t r a i r e , d a n s les c i r cons tances de la cause , il 

é ta i t r a i sonnab le de sa pa r t d ' a d o p t e r une pol i t ique f e r m a n t les forces 

a r m é e s aux homosexue l s . C e t t e condi t ion a é té expl ic i tée aux r e q u é r a n t s 

avan t l eu r r e c r u t e m e n t ; elle ne leur a pas é té imposée p a r la su i te 

( c o m p a r e r avec l ' a r r ê t Young , J a m e s et W e b s t e r c. R o y a u m e - U n i du 

13 aoû t 1981, sér ie A n" 44, p . 25, § 62) . A cet éga rd , il peu t ê t r e u t i l e 

d ' a jou te r q u e la Conven t i on ne g a r a n t i t pas le droi t de servir d a n s les 

forces a r m é e s ( r e q u ê t e n" 31106/96, M a r a n g o s c. C h y p r e , décis ion de la 

C o m m i s s i o n du 3 d é c e m b r e 1997, p . 14, non pub l i ée ) . 

D a n s ces condi t ions , j ' e s t i m e que la révoca t ion des r e q u é r a n t s en ra ison 

de leur h o m o s e x u a l i t é , en appl ica t ion de la pol i t ique du m i n i s t è r e de la 
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Défense , se jus t i f ia i t au r ega rd de l 'ar t icle 8 § 2 de la C o n v e n t i o n , ca r elle 

é ta i t nécessa i r e , d a n s u n e société d é m o c r a t i q u e , à la sécur i t é na t iona le et 

à la défense de l 'o rdre . 
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S U M M A R Y 1 

Exhaustion of domestic remedies - effectiveness of appeal on points of law 
in relation to length of pre-trial detention 

Article 35 § 1 

Exhaustion of domestic remedies - Effective domestic remedy - Appeal on points of law -
Effectiveness of appeal on points of law in relation to length ofpre-trial detention -Jurisdiction 
of Court of Cassation as to questions of fact and law — Ascertainment that findings of facts hy 
tribunals offacl support their conclusions - Review of reasoning 

* 
* * 

After two complaints of rape had been made against the applicant by his daugh­
ters, he was placed under judicial investigation in 1993. He was immediately 
charged and remanded in custody. In March 1996 an appeal on points of law lodged 
by the applicant against a decision to commit him for trial was dismissed, and in 
June 1996 the Assize Court convicted the applicant of the offences charged and 
sentenced him to ten years' imprisonment. During his pre-trial detention the 
applicant made five applications for release to the investigating judge. All those 
applications for release were refused in reasoned judgments, first by the investi­
gating judge and then by the Indictment Division of the Court of Appeal. The 
applicant lodged an appeal on points of law with the Court of Cassation against 
only the dismissal of his first application by the Indictment Division of the Court of 
Appeal. His appeal was dismissed by the Court of Cassation on the ground that he 
had failed to lodge his grounds of appeal within the statutory time. 

Held 
The Government's preliminary objection (non-exhaustion): An appeal to the 
Court of Cassation is one of the remedies that should in principle be exhausted in 
order to comply with Article 35. In the instant case the applicant had not appealed 
against the judgments of the Indictment Division of the Court of Appeal, with two 
irrelevant exceptions. The applicant had therefore never raised the ground of 
appeal based on Article 5 § 3 of the Convention in an appeal to the Court of 
Cassation. That court was indeed bound by the Indictment Division's unappealable 
findings of fact; however, that did not mean that the "facts" and the "law" could be 
conceived of as two radically separate fields. Notwithstanding that its jurisdiction 
was limited to examining grounds of "law", the Court of Cassation nonetheless 
checked that the facts found by the tribunals of fact supported the conclusions 
reached by them on the basis of those findings. Thus the Court of Cassation 
ascertained that, regard being had to the facts of the case, the Indictment Division 
had given adequate reasons for a decision to prolong pre-trial detention. The 

1. This summary by the Registry does not bind the Court. 
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Court of Cassation was thus in a position to assess, on the basis of its examination 
of the proceedings, whether the judicial authorities had complied with the "rea­
sonable t ime" requirement of Article 5 § 3 of the Convention. In failing to appeal 
to the Court of Cassation, the applicant had theicfoie not provided the French 
courts with the opportunity afforded by Article 35 to prevent or put right the viol­
ations alleged against France. 
Conclusion: no examination of the merits of the case on account of failure to exhaust 
domestic remedies (twelve votes to five). 

Case-law cited by the Court 
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Hentrich v. France, judgment of 22 September 1994, Series A no. 296-A 
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Dalia v. France, judgment of 19 February 1998, Reports 1998-1 
Omar v. France, judgment of 29July 1998, Reports 1998-V 
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In t h e c a s e o f Civet v. F r a n c e , 
T h e E u r o p e a n C o u r t of H u m a n R igh t s , s i t t ing , in acco rdance wi th 

Art ic le 27 of the Conven t i on for the P ro tec t ion of H u m a n R i g h t s and 
F u n d a m e n t a l F r e e d o m s ("the C o n v e n t i o n " ) , as a m e n d e d by Pro to ­
col No. 11 ' , and the re levan t provisions of t he Rules of C o u r t 2 , as a G r a n d 
C h a m b e r composed of t he following j u d g e s : 

M r L. WILDHABER, President, 
Mrs E. PALM, 
Sir Nicolas BRATZA, 
Mr L . FERRARI BRAVO, 
M r L. CAFLISCH, 
M r J . - P . COSTA, 
M r W . FUHRMANN, 
M r K. JUNGWIERT, 
M r M. FISCHBACH, 
M r B . ZUPANCIC, 
M r J . HEDIGAN, 
Mrs W . THOMASSEN, 
M r s M . TSATSA-NIKOLOVSKA, 

M r T . PANTIRU, 
M r A . B . BAKA, 
M r E. LEVITS, 
M r K. TRAJA, 

and also of M r M. DE SALVIA, Registrar, 
H a v i n g de l i be r a t ed in p r iva te on 21 April and 8 S e p t e m b e r 1999, 
Del ivers t h e following j u d g m e n t , which was a d o p t e d on t h e last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to the C o u r t , as es tab l i shed u n d e r fo rmer 
Art ic le 19 of t he C o n v e n t i o n 3 , by t he F r e n c h G o v e r n m e n t (" the Govern­
m e n t " ) on 19 J u n e 1998, wi th in the t h r e e - m o n t h per iod laid down by for­
m e r Art ic les 32 § 1 a n d 47 of t he Conven t ion . It o r ig ina t ed in a n appl ica­
t ion (no. 29340/95) aga ins t t he F rench Republ ic lodged wi th the E u r o p e a n 
C o m m i s s i o n of H u m a n R i g h t s (" the C o m m i s s i o n " ) u n d e r fo rmer 
Art ic le 25 by a F r e n c h na t i ona l , M r Dan ie l Civet , on 17 M a r c h 1995. 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on 1 November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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T h e G o v e r n m e n t ' s app l ica t ion re fe r red to fo rmer Art ic le 48. T h e object 
of t he appl ica t ion was to ob ta in a decision as to w h e t h e r the facts of t he 
case disclosed a b r e a c h by the r e s p o n d e n t S t a t e of its ob l iga t ions u n d e r 
Ar t ic le 5 § 3 of t h e Conven t ion . 

2. In response to the enqu i ry m a d e in accordance wi th Rule 33 § 3 (d) 
of fo rmer Rules of C o u r t A 1 , t he appl ican t s t a t e d t h a t he wished to t ake 
p a r t in t he p roceed ings and d e s i g n a t e d the lawyer w h o would r e p r e s e n t 
h im ( former Rule 30) . 

3. As P re s iden t of the C h a m b e r which had original ly been c o n s t i t u t e d 
( former Art ic le 43 of t he Conven t i on a n d fo rmer Rule 21) in o r d e r to deal , 
in p a r t i c u l a r , w i th p r o c e d u r a l m a t t e r s t h a t m i g h t a r i se before t h e e n t r y 
in to force of Protocol No. 11, Mr R. B e r n h a r d t , the P res iden t of t he C o u r t 
a t t he t i m e , ac t ing t h r o u g h the Reg i s t r a r , consu l ted the Agen t of the 
G o v e r n m e n t , the app l i can t ' s lawyer and the D e l e g a t e of t he C o m m i s s i o n 
on the o rgan i sa t i on of the w r i t t e n p r o c e d u r e . P u r s u a n t to the o r d e r m a d e 
in consequence , t he R e g i s t r a r received t h e G o v e r n m e n t ' s m e m o r i a l on 
5 J a n u a r y 1999. T h e appl icant did not p roduce a m e m o r i a l . 

4. After t he e n t r y in to force of Protocol No. 11 on 1 N o v e m b e r 1998 and 
in accordance wi th t he provisions of Art ic le 5 § 5 thereof, t he case was 
re fe r red to the G r a n d C h a m b e r of the C o u r t . T h e G r a n d C h a m b e r inclu­
ded ex officio M r J . -P . Cos t a , t he judge e lec ted in respect of F r a n c e 
(Article 27 § 2 of the Conven t i on a n d Rule 24 § 4 of t he Rules of C o u r t ) , 
M r . L. W i l d h a b e r , t h e P r e s i d e n t of t h e C o u r t , M r s E. P a l m , Vice -Pres iden t 
of the C o u r t , and Sir Nicolas Bra t za , P re s iden t of Sect ion (Article 27 § 3 of 
t h e Conven t i on and Rule 24 § 3) . T h e o t h e r m e m b e r s appo in t ed to com­
ple te t he G r a n d C h a m b e r were M r L. F e r r a r i Bravo, M r L. Cafi isch, 
M r W. F u h r m a n n , M r K. J u n g w i e r t , M r M. F ischbach , M r M. Zupanc ic , 
M r s N. Vajic, M r J . H e d i g a n , M r s W. T h o m a s s e n , M r s M . T s a t s a -
Nikolovska, M r T. Panf i ru , M r E. Levits and M r K. T ra j a (Rule 24 § 3 
a n d Rule 100 § 4 ) . 

S u b s e q u e n t l y Mr A.B. Baka , subs i lu t e j u d g e , rep laced Mrs Vajic, who 
was unab le to t ake p a r t in the fu r the r cons ide ra t ion of the case (Rule 24 
§ 5 ( b ) ) . 

5. At the C o u r t ' s invi ta t ion (Rule 99), the C o m m i s s i o n d e l e g a t e d one 
of i ts m e m b e r s , M r J . - C . G e u s , t o t a k e p a r t in t h e p roceed ings before t he 
G r a n d C h a m b e r . 

6. In accordance wi th the P r e s i d e n t ' s decis ion, a h e a r i n g took place in 
public in the H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 21 April 1999. 

1. Note by the Registry. Rules of Court A applied to all cases referred to the Court before the 
entry into force ofProtocol No. 9 (1 October 1994) and from then until 31 October 1998 only 
to cases concerning States not bound by that Protocol. 
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T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r B. NEDELEC, magistral, on s e c o n d m e n t to the 

H u m a n R i g h t s Sec t ion , 
Legal Affairs D e p a r t m e n t , 
Min i s t ry of Fore ign Affairs, Agent, 

M r A. BUCHET, H e a d of t he H u m a n Righ t s Office, 
E u r o p e a n and I n t e r n a t i o n a l Affairs D e p a r t m e n t , 
Min i s t ry of J u s t i c e , Counsel; 

(b) for the applicant 
M r L. VrviER, of t he Agen Bar , Counsel; 

(c) for the Commission 
M r J . -C. GEUS, Delegate. 

T h e C o u r t h e a r d add re s se s by M r G e u s , M r Vivier and M r Nede lec . 

T H E F A C T S 

7. M r Civet , a F r e n c h na t i ona l , was born in 1947 and is cu r ren t ly in 

cus tody a t Ai ton Pr i son . 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e i n v e s t i g a t i o n 

8. O n 6 O c t o b e r 1993 one of t h e app l i can t ' s d a u g h t e r s , Mrs Isabel le 
Di M a l t a (nee C ive t ) , w h o was born in 1970, wen t to t he police s t a t ion with 
he r m o t h e r , Mrs Li l iane Cive t , to compla in tha t he r f a the r h a d r aped her 
on several occasions. She s t a t e d t h a t M r Civet had sexual ly a b u s e d her a 
n u m b e r of t i m e s a t t he family h o m e , while her m o t h e r was ou t , be tween 
1984 a n d 1987. 

9. O n 7 O c t o b e r 1993 a n o t h e r d a u g h t e r of t he app l i can t , Miss Aline 
Civet , born in 1972, also r e p o r t e d he r f a the r to the police for r ap ing her a 
n u m b e r of t i m e s at t he family h o m e , while her m o t h e r was out , w h e n she 
was 16 years old. 

10. O n the s a m e day M r Civet was p laced u n d e r jud ic ia l inves t iga t ion 
on cha rges of r ape of a m i n o r by a l e g i t i m a t e a s c e n d a n t (ascendant legitime). 
T h e app l i can t was i m m e d i a t e l y c h a r g e d and r e m a n d e d in cus tody by an 
inves t iga t ing j u d g e of t he S a i n t - E t i e n n e tribunal de grande instance. 

11. T h e app l ican t went on h u n g e r s t r ike for the first t i m e , for twelve 

days un t i l 6 Apri l 1994. 
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12. O n 13 J u l y 1994 the inves t iga t ing j u d g e in formed t h e p a r t i e s t h a t 
t h e inves t iga t ion a p p e a r e d to be c o m p l e t e and tha t t he case file would be 
sen t t o t he publ ic p r o s e c u t o r for his views on w h e t h e r a p rosecu t ion should 
be b r o u g h t . However , the inves t iga t ion con t i nued a l t e r t h a t d a t e as t he 
j u d g e h a d g r a n t e d a n appl ica t ion by M r Civet for s u p p l e m e n t a r y invest i­
ga t ive m e a s u r e s . 

13. O n 8 F e b r u a r y 1995 the inves t iga t ing j u d g e in formed the p a r t i e s 
a g a i n t h a t t he inves t iga t ion a p p e a r e d to be c o m p l e t e , bu t g r a n t e d a 
fu r the r app l ica t ion by t h e app l i can t for s u p p l e m e n t a r y inves t igat ive 
m e a s u r e s . 

14. O n 10 M a y 1995 t h e inves t iga t ing j u d g e in formed the pa r t i e s for 
t he th i rd t i m e t h a t the inves t iga t ion a p p e a r e d to be c o m p l e t e . T h e case 
file was s en t to the public p rosecu to r on 31 May 1995 for his views on 
w h e t h e r a p rosecu t ion should be b r o u g h t . 

15. O n 2 O c t o b e r 1995 the inves t iga t ing judge m a d e an o r d e r for t he 
d o c u m e n t s to be forwarded to the public p rosecu to r at the Lyons C o u r t of 
Appea l , in o rde r to conclude the inves t iga t ion . 

16. In a j u d g m e n t of 24 N o v e m b e r 1995 the I n d i c t m e n t Division of the 
Lyons C o u r t of A p p e a l c o m m i t t e d t he appl ican t for t r ia l a t t he Assize 
C o u r t on several coun t s of r ape of a m i n o r by a l eg i t ima t e a s c e n d a n t . An 
a p p e a l on points of law by the app l ican t was d ismissed on 21 M a r c h 1996. 

B. T h e app l i cant ' s a p p l i c a t i o n s for r e l e a s e 

17. O n 3 J u n e 1994 the inves t iga t ing j u d g e d ismissed an app l ica t ion 
for re lease s u b m i t t e d on 31 M a y 1994. In a j u d g m e n t of 24 J u n e 1994 t h e 
I n d i c t m e n t Division of t he Lyons C o u r t of Appea l uphe ld the o r d e r dis­
mis s ing his app l ica t ion . 

18. T h e appl ican t appea l ed to t he C o u r t of C a s s a t i o n on poin ts of law, 
bu t his appea l was d i smissed on 4 O c t o b e r 1994 on the g r o u n d t h a t he had 
failed to lodge his g r o u n d s of appea l wi th in the s t a t u t o r y t ime . 

19. O n 5 Augus t 1994 t h e inves t iga t ing j u d g e d i smissed a f u r t h e r 
app l ica t ion for re lease , s u b m i t t e d on 2 Augus t 1994, on t he following 
g r o u n d s : 

"[The applicant's] two daughters have made grave allegations against him of sex of­
fences classified as 'serious crimes' (de nature criminelle). Offences of this kind, committed 
against girls under the age of 15 by a legitimate ascendant, seriously prejudice public 
order. There is a risk that the victims and their mother will be intimidated. The appli­
cant has numerous previous convictions." 

20. T h e I n d i c t m e n t Division of the Lyons C o u r t of Appea l uphe ld t h a t 
o r d e r in a j u d g m e n t of 23 A u g u s t 1994. 

21 . O n 9 S e p t e m b e r 1994 the inves t iga t ing j u d g e refused a fu r the r 
app l ica t ion for re lease , s u b m i t t e d on 6 S e p t e m b e r 1994, s t a t i ng : 
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"The charges are serious. These offences classified as 'serious crimes' are, by defi­
nition, seriously prejudicial to public order in that they inflict lasting damage on the 
physical, mental and psychological well-being of children. The applicant is known for his 
intemperance and violence and has numerous previous convictions." 

22. T h e app l ican t appea l ed . In a j u d g m e n t of 4 O c t o b e r 1994 the 

I n d i c t m e n t Division of the Lyons C o u r t of Appea l uphe ld t he o rde r of 

9 S e p t e m b e r 1994. 

23 . In a n o r d e r of 4 O c t o b e r 1994 the inves t iga t ing j u d g e e x t e n d e d the 

p re - t r i a l d e t e n t i o n for one yea r on t he s a m e g r o u n d s as those set ou t in t h e 

o r d e r of 9 S e p t e m b e r 1994. 

24. O n 17 Augus t 1995 the inves t iga t ing j u d g e d i smissed an applica­

t ion for re lease s u b m i t t e d by the app l ican t on 14 A u g u s t 1995. T h e appli­

can t appea l ed . 

25 . In a j u d g m e n t of 1 S e p t e m b e r 1995 the I n d i c t m e n t Division of t he 

Lyons C o u r t of Appea l uphe ld t he o r d e r on the g r o u n d s t h a t , desp i t e t he 

app l i can t ' s den ia l s , 

"there is serious and strong evidence that he committed the rapes with which he has 
been charged. Given his a t t i tude to the charges, there is a risk that , if released, he would 
be tempted to pressurise the victims, and indeed his wife, into retracting their state­
ments. These violent crimes, even if not widely publicised, have caused serious prejudice 
to public order as far as the protection of children's physical and psychological well-
being is concerned. This prejudice, temporarily contained by remanding the applicant in 
custody, would recur if he were to be released, particularly as the investigation is almost 
complete. [The applicant], who is unemployed and has several previous convictions (for 
theft, handling stolen goods, misappropriation, driving while under the influence of 
alcohol and a hit-and-run offence), is described as a violent individual who presents a 
danger both to himself and others, particularly when under the influence of alcohol, and 
thus cannot provide sufficient guarantees that he will appear for trial. It therefore 
appears necessary to keep the accused in detention on remand in order to prevent him 
from reoffending, to protect public order from the consequences of these offences and to 
ensure that he remains at the disposal of the judicial authorities ..." 

26. In an o r d e r of 29 S e p t e m b e r 1995 the i n v e s t i g a t i n g j u d g e dismissed 

a fu r the r app l i ca t ion for r e l ea se , s u b m i t t e d on 25 S e p t e m b e r 1995. 

M r Civet appea l ed . 

27. In a j u d g m e n t of 20 O c t o b e r 1995 the I n d i c t m e n t Division of t he 

Lyons C o u r t of A p p e a l u p h e l d the o r d e r for t he s a m e reasons as those 

con t a ined in its j u d g m e n t of 1 S e p t e m b e r 1995. 

C. T h e a p p l i c a n t ' s tr ia l 

28. O n 27 J u n e 1996 the Assize C o u r t for t he département of t he Loire 

convicted t h e app l i can t of t h e offences c h a r g e d a n d s e n t e n c e d h i m to t en 

yea r s ' i m p r i s o n m e n t . 
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II. RELEVANT D O M E S T I C LAW A N D P R A C T I C E 

A. T h e C o d e o f C r i m i n a l P r o c e d u r e 

29. T h e re levant provisions of the Code of C r i m i n a l P r o c e d u r e on p r e ­

t r ia l d e t e n t i o n appl icable at t h e m a t e r i a l t i m e a r e t he following: 

Article 144 

"In cases involving serious crimes (matière criminelle) and other major offences (matière 
correctionnelle), where the possible sentence is equal to or exceeds one year's imprison­
ment in the case of an offence discovered during or immediately after its commission 
(délit flagrant), or two years' imprisonment in other cases, and if the constraints of judi­
cial supervision are inadequate in regard to the functions set out in Article 137, deten­
tion pending trial may be ordered or continued 

(1) where detention of the accused pending trial is the sole means of preserving 

evidence or material clues or of preventing either pressure being brought to bear on 

witnesses or victims, or collusion between accused and accomplices; 

(2) where such detention is necessary to protect the accused, to put an end to the 
offence or to prevent its repetition, to ensure that the accused remains at the disposal of 
the judicial authorities or to preserve public order from the disturbance caused by the 
offence. 

Detention pending trial may also be ordered, in the circumstances set out in 
Article 141-2, where the accused deliberately fails to comply with the obligations 
imposed by judicial supervision." 

Article 145 

"Whatever the classification of the offence, an order for detention pending trial must 

set out the legal and factual reasons for the decision with reference to the provisions of 

Article 144 alone; the accused shall be informed orally of the order and be given a full 

copy of it, receipt being acknowledged by signature in the case file ..." 

Article 145-1 

"In cases involving lesser criminal offences (matière correctionnelle) pre-trial detention 

may not exceed four months. However, at the end of this period, the investigating judge 

may extend the detention by an order giving reasons as indicated in the first paragraph 

of Article 145. No extension may be ordered for a period exceeding four months. 

Where the accused has not previously been sentenced for a serious crime (crime) or 
other major offence (délit) to a non-suspended term of imprisonment exceeding one year 
and where the sentence that may be passed on him does not exceed five years, the 
extension of detention provided for in the preceding paragraph may be ordered only 
once and for a period not exceeding two months. 

In other cases the accused may not be kept in detention for longer than one year. 

However, in exceptional circumstances the investigating judge may decide at the end of 

that period to extend the detention, for a period not exceeding four months, by a rea­

soned order made in accordance with the provisions of the first and fourth paragraphs of 

Article 145, his lawyer having been summoned in accordance with the provisions of the 
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second paragraph of Article 114. That order is renewable by means of the same proce­

dure. Nevertheless the accused may not be kept in detention for more than two years 

where the sentence to which he is liable does not exceed five years. 

The orders referred to in the first and second paragraphs of this Article shall be made 

after the public prosecutor and, if applicable, the accused or his lawyer have submitted 

their observations." 

Article 145-2 

"In cases involving serious crimes (matière criminelle) an accused cannot be held in 

detention for more than one year. However, the investigating judge may, at the end of 

that period, decide to prolong detention for a period not exceeding one year in a decision 

made in accordance with the provisions of the first and fourth paragraphs of Article 145, 

his lawyer having been summoned in accordance with the provisions of the second 

paragraph of Article 114. That decision is renewable by means of the same procedure. 

The provisions of this Article shall apply until the disposal order is made." 

Article 147 

"Whatever the classification of the offence, the accused may be released, subject or 

not to judicial supervision, by means of an order made by the investigating judge of his 

own motion after the public prosecutor has submitted his observations, provided that 

the accused undertakes to attend for procedural purposes whenever required to do so 

during the investigation and to keep the investigating judge informed of all his move­

ments. 

The public prosecutor may also apply at any time for the accused to be released. The 

investigating judge shall rule within five days of such an application." 

Article 148 

"Whatever the classification of the offence, the accused or his lawyer may at any time 

lodge with the investigating judge an application for release, subject to his giving the 

undertakings referred to in the preceding Article. 

The investigating judge shall communicate the file immediately to the public 

prosecutor for his submissions. 

The investigating judge shall take a decision, in an order setting out the legal and 

factual reasons for the decision with reference to the provisions of Article 144, not later 

than five days following communication of the file to the public prosecutor. However, 

where a decision has still to be taken on a previous application for release or on an 

appeal against an earlier order refusing release, the five-day period shall not start to run 

until the date of the decision of the investigating judge or indictment division. 

Where release is granted, it may be made subject to judicial supervision. 

If the investigating judge fails to give a decision within the period laid down in the 

third paragraph, the person concerned may apply directly to the indictment division, 

which after receiving the Principal Public Prosecutor's reasoned submissions in writing, 

shall give a decision within twenty days of the application to it, failing which the accused 

shall automatically be released unless an order has been made for particulars of his 

application to be verified. The public prosecutor is likewise entitled to apply to the 

indictment division in the same eventuality." 
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Article 148-1 

"An application for release may also be made by any accused for any reason and at any 
stage in the proceedings ..." 

Article 148-2 

"Any judicial authority which has to rule, pursuant to Articles 141-1 and 148-1, on an 
application for a judicial supervision order to be discharged in whole or in part or for 
release shall give its decision after hearing the prosecution and the accused or his 
lawyer; an accused who is not in detention and his lawyer shall be given notice by regis­
tered letter at least forty-eight hours before the date of the hearing. 

The judicial authority to which the application has been made, depending on whether 
it is an authority of first or second instance, shall give its decision within ten or twenty 
days of receipt of the application. However, where on the date of receipt of the applica­
tion a decision has still to be taken on a previous application for release or on an appeal 
against an earlier decision to refuse release, the ten- or twenty-day period shall not start 
to run until the date of the decision of the relevant judicial authority; if no decision has 
been given by the end of that period, the judicial supervision or detention pending trial 
shall be terminated and the accused, unless detained for another reason, shall auto­
matically be released. 

The judicial authority's decision shall be enforceable immediately notwithstanding 
any appeal; where the accused remains in detention, the indictment division shall give 
its decision within twenty days of the appeal, failing which the accused, unless detained 
for another reason, shall automatically be released." 

Article 148-4 

"When four months have elapsed since his last appearance before the investigating 
judge or a judge delegated by the investigating judge, an accused or his lawyer may, 
provided no disposal order has been made, apply for release directly to the indictment 
division, which shall decide as laid down in the last paragraph of Article 148." 

Article 567 

"In the event of a breach of the law, judgments of indictment divisions and judgments 
of the criminal courts against which no ordinary appeal lies can be set aside on an appeal 
on points of law to the Court of Cassation lodged by the public prosecutor or by the part)1 

adversely affected, according to the distinctions made hereafter. 

Such an appeal shall be lodged with the Criminal Division of the Court of Cassation." 

Article 567-2 

"The Criminal Division, when hearing an appeal on a point of law against a judgment 
of the indictment division concerning pre-trial detention, shall rule within three months 
of the file's being received at the Court of Cassation, failing which the accused shall 
automatically be released. 

The appellant or his lawyer shall, on pain of having his application dismissed, file his 
pleading setting out the grounds of appeal within one month of the file's being received, 
save where exceptionally the President of the Criminal Division has decided to grant an 
extension of eight days. After the expiry of this lime-limit, no new grounds may be raised 
by him and no further pleadings may be filed. 
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As soon as the pleading has been filed, the President of the Criminal Division shall set 
the case down for hearing." 

Article 591 

"Judgments of indictment divisions and judgments of trial and appeal courts against 
which no ordinary appeal lies and which comply with the formal requirements laid down 
by statute can be quashed only on grounds of a breach of the law." 

Article 592 

"Such judgments shall be declared null and void if they are not delivered by the pre­
scribed number ofjudges or have been delivered by judges who have not attended all the 
hearings in the case. Where several hearings have been held in one and the same case, 
the judges who have taken part in the decision shall be presumed to have attended all of 
them. 

Such judgments shall also be declared null and void if they have been delivered with­
out submissions having been heard from the public prosecutor. 

Subject to the exceptions laid down by law, judgments which have not been delivered, 
or in respect of which the proceedings have not been conducted in open court, shall also 
be declared null and void." 

Article 593 

"Judgments of indictment divisions and judgments against which no ordinary appeal 
lies shall be declared null and void if they contain no reasons or if the reasons are 
insufficient and do not enable the Court of Cassation to exercise its power of review and 
to ascertain that the law has been complied with in the operative provisions. 

The same rule shall apply in the event of a failure or refusal to rule either on one or 
more applications by the parties or on one or more applications by the public prosecutor." 

B. T h e J u d i c i a l C o d e 

30. T h e r e l evan t provisions of the Jud ic i a l Code a r e the following: 

Article L. 131-5 

"The Court of Cassation shall be able to quash a judgment without remitt ing it to the 
Court of Appeal if quashing it does not entail a rehearing of the merits. 

It may also, when quashing a judgment without remitt ing it to the Court of Appeal, 
dispose of the case where the facts, as found and assessed by the tribunals of fact in the 
exercise of their exclusive jurisdiction, allow it to apply the appropriate rule of law. 

C. C a s e - l a w 

3 1 . T h e C o u r t of C a s s a t i o n has acknowledged t h a t t he a s s e s s m e n t of 
e facts of a case by i n d i c t m e n t divisions is a m a t t e r falling wi th in the i r 
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exclusive ju r i sd ic t ion , bu t verifies t h a t they have add re s sed "e s sen t i a l " 
(peremptoires) g r o u n d s , inc luding those based on Art ic le 5 § 3 of t he Con­
ven t ion (Cour t of Cas sa t i on , C r i m i n a l Division ("Cass . C r i m . " ) , 
20 O c t o b e r 1987, Bull. Crim. no. 356; 12 Apri l 1995, appea l no. 95-80,328; 
see also C a s s . C r im . , 2 S e p t e m b e r 1997, appea l no. 97-83,234). T h e 
C r i m i n a l Division of t he C o u r t of C a s s a t i o n reviews the r e a s o n i n g of 
i n d i c t m e n t divisions in o r d e r to satisfy i tself t h a t it compl ies wi th s t a t u ­
tory r e q u i r e m e n t s , and a sce r t a in s tha t t he reasons given by the t r i buna l s 
of fact for the i r decisions r e g a r d i n g the l eng th of pre- t r ia l d e t e n t i o n a r e 
a d e q u a t e a n d cons i s t en t (see Cas s . C r im . , 20 J u n e a n d 16 J u l y 1996, 
appea l s nos. 96-81,557 and 96-82,086 respect ively; see also Cass . C r im . , 
2 S e p t e m b e r 1998, a p p e a l no. 98-83,322). W h e r e an i nd i c tmen t division 
omi t s to a d d r e s s in its j u d g m e n t a p l ead ing by an appe l l an t to the effect 
t h a t t h e r e has been a violat ion of Art ic le 5 § 3 of the Conven t ion , t he 
C o u r t of C a s s a t i o n will find t h a t the j u d g m e n t has no legal basis a n d 
q u a s h it (see C a s s . C r im . , 12 D e c e m b e r 1995, appea l no. 95-84,949; and 
14 M a y 1996, appea l no. 96-81,045; see also Cass . Cr im. , 18 May 1998, 
appea l no. 98-81,085). In exerc is ing its power of review, t he C o u r t of C a s ­
sa t ion has de l ivered j u d g m e n t s in the following t e r m s , in pa r t i cu l a r : 

"The courts must address 'essential' grounds raised in pleadings submitted to them; 
all judgments must contain reasons justifying the decision reached, and giving inad­
equate reasons is tantamount to giving no reasons. 

It appears from the judgment appealed against and the documents exhibited in the 
proceedings that [C.W.], a Belgian national extradited from Spain, was charged by the 
investigating judge on 18 May 1991 with several counts of fraud and with infringing the 
Act of 24 January 1984 on money-lending and on the same day was ordered to be 
detained pending trial. An order was made on 16 September 1991 extending pre-trial 
detention for four months from 18 September 1991. On 19 November 1991 the investi­
gating judge ordered him to be released subject to judicial supervision and on payment, 
before release, of security in the amount of 4,500,000 francs. 100,000 francs of that 
amount was intended to ensure that he appeared for subsequent proceedings and up to a 
ceiling of 4,400,000 francs to guarantee payment of 'compensation for the damage 
caused by the offence, the expenses incurred by the State and fines'; that order was not 
complied with, since the defendant paid only 2,563,000 francs of the required security; 
on 15 May 1992 the investigating judge dismissed an application by [W.] for the judicial 
supervision order to be discharged in part and extended the pre-trial detention for four 
months from 18 May 1992, 'subject to activation of the order for his release that was 
made on condition that a security in the amount of 4,500,000 francs was paid in 
advance'; in an order of 16 September 1992, against which the defendant appealed, the 
pre-trial detention was extended for a further period of four months with effect from 
18 September 1992. 

In upholding that order [extending the pre-trial detention, following non-payment of 
the sum set byway of security], the Indictment Division, after referring to the offences 
with which [C.W.] had been charged and to the fact that the order of 19 November 1991 
releasing him subject to judicial supervision had become final, stated: 'The discussion 
initiated by [W.]'s lawyer of the criteria for pre-trial detention has no place here; it is of 
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no relevance now that the defendant's release has been ordered subject to judicial 
supervision and that his detention is being extended as a result of his own acts and 
therefore does not violate the rules laid down by the Convention for the Protection of 
Human Rights and Fundamental Freedoms.' The Indictment Division added: 'As a 
subsidiary consideration, his failure to comply with the conditions accepted by him sug­
gests that were he to be released today, he would not appear for trial. ' 

However, in reaching that decision and not addressing the pleading submitted to it, in 
which reliance was placed on a violation of Article 5 § 3 of the above-mentioned Con­
vention, according to which everyone arrested or detained is entitled to trial within a 
reasonable time or to release pending trial, and in failing to set out the considerations of 
law and of fact which, under Article 144 of the Code of Criminal Procedure, justified 
extending pre-trial detention, the rules on which (as laid down by Article 145-1 of that 
Code) do not provide for any exception, the Indictment Division infringed the afore­
mentioned provisions and principle and deprived its decision of a legal basis. 

The decision must therefore be quashed. For these reasons, the Court cjuashes and 
sets aside ..." (Cass. Crim., 20 January 1993, Bull. aim. no. 32) 

"... [D.Z.] submitted before the Indictment Division that he had been continuously 
detained, since being charged, for four years and six months, during which the only-
measures taken by the investigating judge had been: at the end of 1994, to arrange a 
confrontation with the witnesses who had implicated him; between November 1994 and 
January 1996, to instruct experts to identify the victims who had died in 1992; and, 
during 1996, to take further witness s tatements . The length of his detention had thus 
been justified neither by the complexity of the case nor by his own conduct. 

In upholding the order appealed against, the Indictment Division stated that despite 
[D.Z.j's denials, there was strong evidence that he had committed the offences with 
which he was charged; that detaining him was the sole means of ensuring until the trial 
that no pressure was brought to bear on witnesses and that the accused, who had no 
regular employment and no fixed address, appeared for trial; and that the investigating 
judge's refusal of the application for release therefore had to be upheld, notwithstanding 
the length of time already spent in detention, which had been justified by the difficulties 
encountered by the judge in carrying out his task and especially in identifying the 
deceased. 

But by confining itself to referring, in order to justify the length of detention, to an 
investigative measure carried out by an expert and omitting to address the main argu­
ments in the pleading submitted to it, the Indictment Division infringed the principles 
alluded to above. 

The decision must therefore be quashed. For these reasons, the Court quashes and 
sets aside ..." (Class. Crim., 22 July 1997) 

" ... Regard being had to Article 593 of the Code of Criminal Procedure, read together 
with Article 5 § 3 of the Convention for the Protection of Human Rights and Funda­
mental Freedoms, 

The courts are required to address the main arguments in the pleadings submitted to 
them. 

In dismissing [J.E.j's application for release, the Court of Appeal in its judgment went 
no further than stating that the charges of aggravated rape of which he stood accused 
had caused exceptional and continuing prejudice to public order and that keeping him in 



176 CIVET v. FRANCE JUDGMENT 

detention was the only means of preventing him from bringing pressure to bear on the 
victim or evading justice by taking refuge outside French territory, since judicial super­
vision was inadequate for that purpose. 

However, in reaching that decision without addressing the defendant's pleading in 
which reliance was placed on a violation of Article 5 § 3 of the European Convention on 
Human Rights, which provides that everyone arrested or detained is entitled to trial 
within a reasonable time or to release pending trial, the Indictment Division deprived its 
decision of a legal basis. 

The judgment must therefore be quashed. For these reasons, and without its being 
necessary to examine the other grounds of appeal, the Court quashes and sets aside ..." 
(Cass. Crim., 18 May 1998, appeal no. 98-81,085) 

32. T h e C r i m i n a l Division of the C o u r t of C a s s a t i o n also q u a s h e s 
j u d g m e n t s for non-compl iance wi th s t a t u t o r y formal i t ies laid down on 
pa in of nul l i ty (Cass . Cr im. , 25 Apri l , 21 Augus t a n d 15 N o v e m b e r 1995, 
appea l s nos. 95-80,682, 95-83,124 a n d 95-84,543 respect ively) a n d e r ro r s of 
law in the i n t e r p r e t a t i o n and appl ica t ion of the Code of C r i m i n a l Proce­
d u r e (Cass . C r i m . , 11 J a n u a r y , 15 F e b r u a r y , 27 F e b r u a r y and 10 May 1995, 
appea l s nos. 94-85,155, 94-85,570, 94-85,957 a n d 95-80,975 respect ively) . 

33 . Last ly, hav ing r e g a r d to t he provisions i n se r t ed into the C o d e of 
C r i m i n a l P r o c e d u r e by Law no. 96-1235 of 31 D e c e m b e r 1996, which c a m e 
in to force on 31 M a r c h 1997, the C o u r t of C a s s a t i o n now q u a s h e s j u d g ­
m e n t s of i n d i c t m e n t divisions which do not m a k e c lear why jud ic ia l 
supervis ion would be i n a d e q u a t e in a p a r t i c u l a r case or do not give any 
special r ea sons why the inves t iga t ion should be con t inued (Cass . C r im . , 
6 a n d 19 Augus t 1997, appea l s nos. 97-82,955 a n d 97-38,014 respect ively) 
or any ind ica t ions of w h e n t h e inves t iga t ion is likely to be comple t ed 
(Cass . Cr im. , 19 Augus t 1997, c i ted above) . 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

34. M r Civet appl ied to the C o m m i s s i o n on 17 M a r c h 1995. H e al leged 
a viola t ion of Art ic le 5 § 3 of the Conven t ion . 

35 . T h e C o m m i s s i o n dec la red t he app l ica t ion (no. 29340/95) admiss ­
ible on 7 April 1997. In its r e p o r t of 16 Apri l 1998 ( former Ar t ic le 31 of the 
C o n v e n t i o n ) , it expressed the opinion tha t t h e r e had been a violat ion of 
Art ic le 5 § 3 (twelve votes to t h r e e ) . T h e full t ex t of t he C o m m i s s i o n ' s 
opinion is r e p r o d u c e d as an a n n e x to this j u d g m e n t . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

36. In the i r m e m o r i a l t he G o v e r n m e n t asked the C o u r t to s t a t e t h a t 
an appea l on poin ts of law to the C o u r t of C a s s a t i o n was a r e m e d y which 
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should have b e e n used and , in t he a l t e rna t ive , to s t a t e t h a t t he l eng th of 
the p re - t r i a l d e t e n t i o n had not b r e a c h e d Art ic le 5 § 3 of the Conven t ion . 

37. For his p a r t , t he app l i can t asked the C o u r t to find t h a t t h e r e had 
b e e n a viola t ion of Art ic le 5 § 3 of t he C o n v e n t i o n and to g r a n t h im jus t 
sa t is fact ion u n d e r Ar t ic le 4 1 . 

T H E L A W 

T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N 

38. T h e G o v e r n m e n t ' s m a i n submiss ion , as it h a d b e e n before t he 
C o m m i s s i o n , was t h a t M r Civet had not e x h a u s t e d d o m e s t i c r e m e d i e s as 
he had failed to s u b m i t t he g r o u n d of appea l based on Art ic le 5 § 3 of t he 
Conven t i on for e x a m i n a t i o n by the C o u r t of Cassa t ion . T h e G o v e r n m e n t 
c o n t e n d e d tha t an appea l on po in t s of law to the C o u r t of C a s s a t i o n was a 
r e m e d y which should be used in r e l a t ion to p re - t r i a l d e t e n t i o n . T h e y 
s t r e s sed t h a t t he C o u r t of C a s s a t i o n reviews the r e a s o n i n g of i n d i c t m e n t 
divisions, satisfies itself t h a t t he i r r e a s o n i n g compl ies wi th s t a t u to ry 
r e q u i r e m e n t s , a n d a s c e r t a i n s t h a t the reasons given by the t r ia l and 
appea l cour t s for t he i r decis ions r e g a r d i n g the l eng th of p re - t r i a l d e t e n ­
t ion a r e a d e q u a t e and cons i s t en t . 

39. T h e app l ican t rep l ied t h a t a n appea l on po in t s of law was not a n 
effective r e m e d y in r e l a t i on to t h e l e n g t h of p re - t r i a l d e t e n t i o n as t he 
C o u r t of C a s s a t i o n refused to e x a m i n e g r o u n d s of appea l based on Ar t ­
icle 5 § 3 of t he Conven t ion , c h a r a c t e r i s i n g such g r o u n d s as " fac tua l" . 

40. T h e C o m m i s s i o n took t h e view t h a t M r Civet had satisfied the 
r e q u i r e m e n t s of fo rmer Art ic le 26 (now Art ic le 35) of t he Conven t ion . I t 
cons ide red t h a t t he C o u r t of C a s s a t i o n e x a m i n e d only ques t i ons of law 
and t h a t a g r o u n d of appea l based on the excessive l eng th of t he pro­
ceedings in re la t ion to Art ic le 5 § 3 of t he Conven t i on was the re fo re inad­
missible in the C o u r t of C a s s a t i o n as be ing a g r o u n d of " p u r e fact" or of 
"mixed fact a n d law". 

4 1 . T h e C o u r t r e i t e r a t e s t h a t the pu rpose of Ar t ic le 35 is to afford the 
C o n t r a c t i n g S t a t e s t he o p p o r t u n i t y of p r e v e n t i n g or p u t t i n g r ight the 
violat ions a l leged aga ins t t h e m before those a l lega t ions a r e s u b m i t t e d to 
it (see, for e x a m p l e , t he H e n t r i c h v. F r a n c e j u d g m e n t of 22 S e p t e m b e r 
1994, Series A no. 296-A, p . 18, § 33 , a n d the R e m l i v. F r a n c e j u d g m e n t of 
23 Apri l 1996, Reports of Judgments and Decisions 1996-11, p . 5 7 1 , § 33) . T h u s 
t he compla in t to be s u b m i t t e d to t he C o u r t m u s t first have b e e n m a d e to 
t h e a p p r o p r i a t e na t i ona l cou r t s , a t least in subs t ance , in acco rdance wi th 
t h e formal r e q u i r e m e n t s of d o m e s t i c law a n d wi th in t he p resc r ibed t ime-
l imi t s . Neve r the l e s s , the only r e m e d i e s t h a t m u s t be e x h a u s t e d a re those 
t h a t r e l a t e to t he b r e a c h e s a l leged and at t he s a m e t i m e a r e avai lable and 
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sufficient. T h e ex i s tence of such r e m e d i e s mus t be sufficiently c e r t a i n not 
only in theory but also in p rac t i ce , failing which they will lack the requ is i t e 
accessibil i ty a n d effect iveness; it falls to the r e s p o n d e n t S t a t e to es tabl i sh 
tha t t he se var ious condi t ions a r e satisfied (see, in pa r t i cu l a r , the Verml lo 
v. F r a n c e j u d g m e n t of 20 F e b r u a r y 1991, Series A no. 198, pp . 11-12, § 27, 
and the Dal ia v. F r a n c e j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, 
pp. 87-88, § 38) . 

T h e C o u r t also r e i t e r a t e s t h a t an appea l to t he C o u r t of C a s s a t i o n is 
one of t he r e m e d i e s t h a t should in pr inciple be e x h a u s t e d in o rde r to 
comply wi th Art ic le 35 (see the Reml i j u d g m e n t c i ted above, p. 572, § 42) . 

In t h a t connec t ion , t he C o u r t has a l ready had the o p p o r t u n i t y to 
e m p h a s i s e t he crucia l role of p roceed ings in cassa t ion , which form a spe­
cial s t age of c r imina l p roceed ings whose consequences may prove decisive 
for the accused (see the O m a r and G u e r i n v. F r a n c e j u d g m e n t s of 29 Ju ly 
1998,Reports 1998-V, p. 1841, § 4 1 , and p. 1869, § 44, respect ively) . 

42. In t he i n s t an t case t he C o u r t no tes t h a t t he appl ican t did not 
appea l aga ins t the j u d g m e n t s of the I n d i c t m e n t Division of t he Lyons 
C o u r t of Appea l , wi th two excep t ions : firstly, he a p p e a l e d aga ins t its 
j u d g m e n t of 2 4 J u n e 1994, an a p p e a l t h a t was dec la red inadmiss ib le on t h e 
g r o u n d t h a t he had failed to lodge his g r o u n d s of appea l wi th in t he s t a tu ­
tory t i m e (see p a r a g r a p h 18 above) ; and , secondly, he appea l ed aga ins t t he 
j u d g m e n t w h e r e b y he was indic ted and c o m m i t t e d for t r ia l at t he Assize 
C o u r t (see p a r a g r a p h 16 above) . T h e appl ican t the re fo re never ra i sed the 
g r o u n d of a p p e a l based on Art ic le 5 § 3 of t he Conven t i on in an appea l to 
t he C o u r t of Cassa t ion . 

43 . T h e C o u r t fu r the r no tes tha t t he C o u r t of C a s s a t i o n is indeed 
bound by the I n d i c t m e n t Division 's u n a p p e a l a b l e findings of fact (see 
p a r a g r a p h 31 above) . T h a t posi t ion is jus t i f ied by the n a t u r e of a n appea l 
on poin ts of law to t he C o u r t of C a s s a t i o n , a r e m e d y whose pu rpose is dif­
ferent from t h a t of a n o r d i n a r y appea l . As the possibil i t ies of appea l i ng to 
the C o u r t of C a s s a t i o n a r e l imi ted by Art ic le 591 of the C o d e of C r i m i n a l 
P r o c e d u r e to b r e a c h e s of t he law (see p a r a g r a p h 29 above) , the C o u r t of 
C a s s a t i o n , unl ike a cour t of appea l , does not have ju r i sd ic t ion to reassess 
m a t t e r s of p u r e fact. 

However , in t he C o u r t ' s opinion, th is does not m e a n t h a t t he " fac ts" 
and the " l aw" can be conceived of as two radical ly s e p a r a t e fields a n d tha t 
r ea son ing which effectively den ies t h a t the two a re in te rwoven and a re 
c o m p l e m e n t a r y is accep tab l e . N o t w i t h s t a n d i n g t h a t i ts j u r i sd ic t ion is 
l imi ted to e x a m i n i n g g r o u n d s of " law", the C o u r t of C a s s a t i o n none the l e s s 
has t he t ask of check ing t h a t t he facts found by the t r i buna l s of fact sup­
por t t he conclusions r e a c h e d by t h e m on the basis of those f indings. T h u s , 
over a n d above e x a m i n i n g w h e t h e r a j u d g m e n t r e fe r red to it compl ies 
wi th the fo rmal r e q u i r e m e n t s , t he C o u r t of C a s s a t i o n a s c e r t a i n s t h a t , 
r ega rd be ing had to the facts of t he case , t he I n d i c t m e n t Division has given 
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a d e q u a t e r easons for its decis ion to p ro long pre - t r i a l d e t e n t i o n (see pa ra ­
g r a p h s 31 to 33 above) . If it has not , its decision will be q u a s h e d . T h e 
C o u r t the re fo re cons iders t h a t t he C o u r t of C a s s a t i o n is in a posi t ion to 
assess , on the basis of its e x a m i n a t i o n of t he p roceed ings , w h e t h e r t h e 
jud ic ia l au tho r i t i e s have compl ied wi th t he " r ea sonab l e t i m e " r equ i r e ­
m e n t of Art ic le 5 § 3 of t he Conven t i on (see p a r a g r a p h 31 above) . 

44. In s u m , M r Civet , in failing to appea l to t he C o u r t of Cas sa t i on , did 
not provide the F r e n c h cour t s wi th t he o p p o r t u n i t y which is in pr inciple 
i n t ended to be afforded to C o n t r a c t i n g S t a t e s by Art ic le 35, n a m e l y t he 
o p p o r t u n i t y of p r e v e n t i n g or p u t t i n g r ight t he violat ions a l leged aga ins t 
t h e m (see , a m o n g o t h e r a u t h o r i t i e s , the G u z z a r d i v. I ta ly j u d g m e n t of 
6 N o v e m b e r 1980, Ser ies A no. 39, p . 27, § 72, and the C a r d o t v. F rance 
j u d g m e n t of 19 M a r c h 1991, Series A no. 200, p . 19, § 36). T h e objection 
t h a t d o m e s t i c r e m e d i e s have not been e x h a u s t e d is the re fore well-
founded. 

F O R T H E S E R E A S O N S , T H E C O U R T 

Holds by twelve votes to five t h a t , by r eason of t he fai lure to exhaus t 
d o m e s t i c r e m e d i e s , it is u n a b l e to t ake cognisance of t he m e r i t s of t he 
case . 

Done in Engl ish and in F r e n c h , and de l ivered at a publ ic h e a r i n g in t he 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 28 S e p t e m b e r 1999. 

Luz ius WlLDHABER 
P r e s i d e n t 

Michele DE SALVIA 
R e g i s t r a r 

In accordance wi th Ar t ic le 45 § 2 of t he Conven t i on a n d R u l e 74 § 2 of 
t he Rules of C o u r t , t he jo in t d i s sen t ing opin ion of M r s Pa lm, 
Sir Nicolas B r a t z a , M r Fischbach , M r Zupanc ic and M r H e d i g a n is 
a n n e x e d to this j u d g m e n t . 

L .W. 
M.d.S. 
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J O I N T D I S S E N T I N G O P I N I O N O F J U D G E S P A L M , 
S i r N i c o l a s B R A T Z A , F I S C H B A C H , Z U P A N C I C 

A N D H E D T G A N 

(Translation) 

T h e C o u r t has held t h a t t he appl ica t ion is inadmiss ib le by r eason of 
M r Cive t ' s fai lure to e x h a u s t d o m e s t i c r e m e d i e s in t h a t he did not lodge 
an appea l on poin ts of law d u r i n g his p re - t r i a l d e t e n t i o n . W e wish to indi­
ca te our d i s a g r e e m e n t wi th t he r ea son ing a d o p t e d a n d the resu l t r eached 
by the major i ty of the j u d g e s . 

T h e C o u r t held tha t t he G o v e r n m e n t ' s a r g u m e n t should prevai l , in 
view of t he scope of t he C o u r t of Cas sa t i on ' s review. For the avoidance of 
any m i s u n d e r s t a n d i n g , we cons ider it useful, as a p re l imina ry , to s t a t e the 
poin ts on which we a r e in a g r e e m e n t wi th t he major i ty of t he j u d g e s . 

In t he first p lace, it is not our in t en t ion to d i spu t e t h a t "an appea l to the 
C o u r t of Cassa t ion is one of t he r e m e d i e s t h a t should in pr inciple be 
e x h a u s t e d in o rde r to comply wi th Art ic le [35 ] " (see t he Reml i v. F rance 
j u d g m e n t of 23 Apri l 1996, Reports ojJudgments and Decisions 1996-11, p. 572, 
§ 42) . T h e fact r e m a i n s t h a t t h e only r e m e d i e s t h a t m u s t be e x h a u s t e d a re 
those t h a t a r e effective and capab le of r ed r e s s ing the a l leged violat ion and 
t h a t "it falls to the r e s p o n d e n t S t a t e to es tab l i sh t h a t these var ious con­
di t ions a re sat isf ied" (see, in p a r t i c u l a r , t he Verni l lo v. F r a n c e j u d g m e n t of 
20 F e b r u a r y 1991, Series A no. 198, pp . 11-12, § 27). W h e r e t he Govern ­
m e n t do not succeed in s u p p o r t i n g the i r a r g u m e n t conce rn ing the suffi­
ciency a n d effectiveness of t he r e m e d y , t he E u r o p e a n C o u r t is en t i t l ed to 
cons ider t h a t the appea l on poin ts of law does not m e e t the r e q u i r e m e n t of 
effectiveness (see t he Dal ia v. F r a n c e j u d g m e n t of 19 F e b r u a r y 1998, 
Reports 1998-1, pp . 87-88, § 38) . T h e C o u r t has a l r eady h a d occasion to 
a t t a c h only l imi ted significance to an appea l on poin ts of law in a n o t h e r 
con tex t . In the cases of Lete l l ie r and N a v a r r a v. F r a n c e it held t h a t t h e r e 
had been no violat ion of Ar t ic le 5 § 4 - desp i t e overal l l eng ths of t i m e , 
inc luding p roceed ings in appea l s on poin ts of law, which gave t he C o u r t 
" c e r t a i n d o u b t s " - on the g r o u n d t h a t t he review r e q u i r e m e n t of Art ic le 5 
§ 4 was satisfied by the r ight to m a k e fresh appl ica t ions for re lease to t he 
inves t iga t ing j u d g e at any t i m e (see t he j u d g m e n t s of 26 J u n e 1991, 
Ser ies A no. 207, p . 22, § 56, and 23 N o v e m b e r 1993, Series A no. 273-B, 
pp . 28-29, § 29, respect ively) . T h e r e a re t hus excep t ions to t he pr inciple 
t h a t an appea l on poin ts of law m u s t be lodged, a n d some of t h e m have 
a l r eady been po in ted out by our C o u r t . 

In the second place, we do not wish to call in ques t i on or m i n i m i s e the 
i m p o r t a n c e of the C o u r t of Cas sa t i on ' s case-law. As t he Code of C r i m i n a l 
P r o c e d u r e m a k e s it compulsory to give reasons for decisions to o r d e r or 
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e x t e n d pre - t r i a l d e t e n t i o n , t he C o u r t of C a s s a t i o n reviews w h e t h e r tha t 
s t a t u t o r y r e q u i r e m e n t has b e e n satisfied. T h e r e is no doub t t h a t in the 
con tex t of t h a t review it would be artificial to d i s t ingu i sh b e t w e e n "fact" 
and "law", t he m o r e so as t he C o u r t of C a s s a t i o n verifies t h a t t he 
r eason ing , in acco rdance wi th the law, is based on the p a r t i c u l a r facts of 
t he case a n d does not , for e x a m p l e , consist of s t e r eo typed r easons ( the 
C o m m i s s i o n ' s decision does not m e n t i o n this de ta i l , bu t does not pu t it in 
d o u b t ) . In its j u d g m e n t s the C o u r t of C a s s a t i o n also refers to the concept 
of " u n a p p e a l a b l e a s s e s s m e n t by the t r i buna l s of fact". W h a t is t he impor t 
of this express ion? It refers to the C o u r t of C a s s a t i o n ' s role as a t r i buna l 
of law a n d not of fact. As it is not a final cour t of a p p e a l on the facts , t he 
C o u r t of C a s s a t i o n does not have the task of r e - e x a m i n i n g factual 
m a t t e r s . It may n o n e t h e l e s s review t h e way in which the t r i buna l s of 
fact have appl ied ru les of law to the i r u n a p p e a l a b l e f indings a n d assess­
m e n t s of "fact". T h e cases c i ted by our C o u r t in its j u d g m e n t say p re ­
cisely t h a t . 

W e the re fo re r e t u r n to the essent ia l point : wha t , exactly, was t he issue 
t h a t t he C o u r t had to decide? T h e ques t i on was w h e t h e r a n appea l on 
poin ts of law is capab le of r e m e d y i n g the a l leged pre judice w h e r e an 
app l ican t compla ins only of the l eng th of his or he r p re - t r i a l d e t e n t i o n 
(which is a "key" issue in r e l a t ion to Art ic le 5 § 3) . 

In its j u d g m e n t the C o u r t answers t he ques t i on by l ink ing t h a t com­
pla int to the r ea son ing of ind ic tment -d iv i s ion j u d g m e n t s . T h e ques t ion of 
l eng th is t hus said never to ar ise per se, in isolat ion, bu t always in re la t ion 
to t he r e a s o n i n g a d o p t e d by the i n d i c t m e n t division u n d e r the cont ro l of 
t he C o u r t of Cas sa t i on . " L e n g t h " and " r e a s o n i n g " a r e said to be insep­
a rab le ; hence the effectiveness of an a p p e a l on poin ts of law. 

Accordingly, we th ink it necessa ry to look at the p r o b l e m in a different 
way, by m e a n s of hypo theses ref lect ing rea l s i tua t ions . 

1. An appl ican t d i spu te s one or m o r e findings of "fact" re fe r red to by 
t he t r i buna l s of fact as jus t i fy ing p lac ing or keep ing h im or he r in de t en ­
tion: Will the appl ican t be able to cha l lenge t h e m in an a p p e a l on points of 
law? T h e answer is no. T h a t is conf i rmed by the foregoing r e fe rence to the 
case-law; the C o u r t of C a s s a t i o n has no ju r i sd ic t ion w h e r e w h a t is a t issue 
is the u n a p p e a l a b l e a s s e s s m e n t of the c i r c u m s t a n c e s of t he case. This , 
t h e n , is one ins t ance in which it is u n n e c e s s a r y to b r i n g a n appea l on points 
of law. 

2. An app l ican t cons iders t h a t n o t w i t h s t a n d i n g the reasons pu t for­
ward (or likely to be p u t forward) by t he i n d i c t m e n t division, t he l eng th of 
his or her p re - t r i a l d e t e n t i o n is unjust i f ied per se: Will t h a t app l i can t be 
able to cha l lenge it effectively in an appea l on po in t s of law? T h e answer 
will d e p e n d on a n u m b e r of var iab les : 

(a) yes, if t he app l i can t compla ins t h a t the reasons c a n n o t just ify 
keep ing h im or he r in d e t e n t i o n (because they a r e s t e r eo typed , or a r e not 
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sufficiently s u p p o r t e d by the facts of t he case or a r e incons is ten t w i th each 
o t h e r or do not a d d r e s s essent ia l g r o u n d s ) ; 

(b) no, if the appl ican t d i s p u t e s t he a s s e s s m e n t s of fact unde r ly ing the 
r ea sons (which he or she m a y cons ider false, t e n d e n t i o u s , e tc . ) ; 

(c) no, if t he app l i can t does no m o r e t h a n say t h a t , r ega rd l e s s of t he 
facts no ted by the i n d i c t m e n t division a n d the inferences it has d r a w n 
from t h e m , he or she den ies hav ing c o m m i t t e d offences and seeks to ben­
efit from the p r e s u m p t i o n of innocence ; 

(d) no, if the l eng th of t he d e t e n t i o n is itself in issue, t h a t is to say if, 
i r respec t ive of t he m e r i t s of t he reasons pu t forward by the t r i buna l s of 
fact, t he l eng th of p re - t r i a l d e t e n t i o n is excessive perse. 

In all t he ins tances in which the answer is "no" , the appl ican t can only 
m a k e fresh appl ica t ions to the inves t iga t ing j u d g e and t h e n , if need be , 
apply to the i n d i c t m e n t division, in t he hope of c h a n g i n g t he i r m inds ; an 
appea l on poin ts of law is t he re fo re not an effective r e m e d y . 

W e should like to lay p a r t i c u l a r e m p h a s i s on t he a s s e s s m e n t of w h e t h e r 
t he l eng th of d e t e n t i o n is r ea sonab le or not , a r e c u r r i n g and crucia l p rob­
lem for our C o u r t . 

T h e F rench G o v e r n m e n t did not p r o d u c e a n y j u d g m e n t 
(a) in which the C o u r t of C a s s a t i o n of its own motion c o n d e m n e d pre - t r i a l 

d e t e n t i o n on the g r o u n d t h a t it h a d las ted too long n o t w i t h s t a n d i n g the 
c o n t r a r y opinion a n d de ta i l ed reasons of t he i n d i c t m e n t division; or 

(b) a fortiori, in which it was e s t ab l i shed t h a t t he C o u r t of Cas sa t i on , 
having no ted of its own mo t ion an excessive l eng th of d e t e n t i o n , could 
r e l ease t he d e t a i n e e on t h a t sole g r o u n d (and not by reason of a b r e a c h of 
a s t a t u t o r y provision whose i n f r i ngemen t au toma t i ca l l y enta i l s the re lease 
of the pe r son conce rned ) . 

It will also be no ted t h a t in t he cases in which t h e Conven t i on inst i­
tu t ions cons idered t h a t t h e r e had b e e n a b r e a c h of Art ic le 5 § 3 of the 
C o n v e n t i o n on account of excessive l eng th of p re - t r i a l d e t e n t i o n an appea l 
on poin ts of law h a d previously been lodged wi th the C o u r t of Cassa t ion , 
which had not cr i t icised t he l eng th of d e t e n t i o n or even a t t e m p t e d to do so 
(see, in pa r t i cu l a r , t he following j u d g m e n t s : Le te l l ie r and N a v a r r a , bo th 
c i ted above; K e m m a c h e v. F rance (nos. 1 a n d 2) , 27 N o v e m b e r 1991, 
Ser ies A no . 2 1 8 ; M u l l e r v . F r a n c e , 17 M a r c h 1997, Reports 1997-11). 

M o r e significantly still, our C o u r t ' s j u d g m e n t is a t odds wi th t he case-
law of the C r i m i n a l Division of the C o u r t of C a s s a t i o n itself, in par ­
t icu lar its j u d g m e n t s of 18 F e b r u a r y and 6 M a r c h 1986 (Bull, crim., 
nos. 66 a n d 94 respectively) a n d 12 D e c e m b e r 1988 (Bull, aim., nos. 418 
and 419) , which were c i ted by the C o m m i s s i o n . Those j u d g m e n t s 
cha rac t e r i s e t he g r o u n d based on Art ic le 5 § 3 of t he Conven t i on e i t he r 
as a "g round of p u r e fact" or as "a g r o u n d of mixed fact a n d law", so 
t h a t in every ins tance it was dec la red inadmiss ib le . In pa r t i cu l a r , in its 
j u d g m e n t of 6 M a r c h 1986 the C o u r t of C a s s a t i o n dea l t wi th t he g r o u n d 
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based on a violat ion of Art ic le 5 § 3 in t h e following t e r m s , which a re 
qu i t e unequivocal : 

"Lastly, the Indictment Division addressed the issue of the complexity and length of the 
proceedings. While it only referred expressly to Article 6 of the European Convention for 
the Protection of Human Rights, it is to be inferred from its decision to refuse the 
application for release that it considered that the length of the detention itself did not exceed a 
reasonable time. The Court of Cassation has no jurisdiction to review that assessment of fact." 
(emphasis added) 

O t h e r j u d g m e n t s have followed, conf i rming tha t t he issue of w h e t h e r 
t he l eng th of p re - t r i a l d e t e n t i o n is r ea sonab le or not is a n issue of fact 
which lies ou t s ide the C o u r t of Cas sa t i on ' s j u r i sd i c t ion (in pa r t i cu la r , 
j u d g m e n t s of 28 N o v e m b e r 1991, per iodical Droit penal 1991, c o m m e n t a r y 
274; and 3 M a y 1993, Bull, aim., no. 160). T h e E u r o p e a n C o u r t h a d an 
ea r l i e r o p p o r t u n i t y to be p e r s u a d e d of t he real i ty of t h a t case- law when 
cons ide r ing the M u l l e r case (cited above) . In t h a t case t he C o u r t of 
C a s s a t i o n had held, m o r e t h a n four years af ter p re - t r i a l d e t e n t i o n had 
begun : 

"In order to answer the submission that there had been a violation of Article 5 § 3 of 
the Convention on the ground that pre-trial detention had exceeded a reasonable time, 
the court below slated: 'In the instant case, in view of its complexity and the mmber of offences with 
which the accused is charged, this "reasonable lime" has not been exceeded'. 

The Court of Cassation has no jurisdiction to review that assessment of fact." (emphasis added) 
(judgment of 23 March 1993, cpioted in the Muller judgment cited above, p. 384, § 28) 

Last ly, conf i rmat ion t h a t a g r o u n d based on excessive l e n g t h itself 
(which can in rea l i ty be assessed s epa ra t e ly from the q u e s t i o n of t h e rea­
soning adop ted ) is inadmiss ib le m a y be found in a n o t h e r case dec ided by 
the C r i m i n a l Division of t he C o u r t of C a s s a t i o n in which per iods of t ime 
were conce rned . A n u m b e r of new provisions w e r e added to t he Code of 
C r i m i n a l P r o c e d u r e by Law no. 96-1235 of 31 D e c e m b e r 1996; these 
inc luded Art ic le 144-1, which express ly refers to the concept of "rea­
sonable t i m e " , and Ar t ic le 145-3, which provides t h a t o rde r s whereby 
inves t iga t ing j u d g e s e i t he r d i rec t t h a t p re - t r i a l d e t e n t i o n should be 
e x t e n d e d or refuse an app l ica t ion for r e l ease m u s t also con ta in , a m o n g 
o t h e r t h ings , " t he i n fo rma t ion in t he p a r t i c u l a r case which just i f ies ... the 
forecast of how long it will t ake to comple t e t he p roceed ings" . H e r e , t hen , 
as wi th t he issue which conce rns us now, t h e r e is a ques t i on of " t i m e " 
which has to be assessed, giving rise to a decis ion for which the law 
r e q u i r e s t h a t special r ea sons m u s t be given. Does t h a t m a k e it a ques t ion 
of law t h a t can be reviewed by the C o u r t of Cassa t ion? T h e answer is no; 
t he a s s e s s m e n t of t h a t t i m e is "a ques t ion of p u r e fact which the C o u r t of 
C a s s a t i o n has no ju r i sd i c t ion to review" (Cass . C r im . , 28 Apri l 1998, 
appea l no. 98-80,754,RecueilDalloz-Sirey 1998, In fo rma t ion in brief, p . 172). 
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W e a re t hus p e r s u a d e d t h a t the a s s e s s m e n t of a per iod of t i m e , w h e t h e r 
one laid down in t he Conven t i on or in domes t i c law, lies ou t s ide the j u r i s ­
dict ion of t he C o u r t of Cassa t ion . T h i s was no ted by the C o m m i s s i o n , 
which took ca re to e x a m i n e the issue of admiss ibi l i ty in p l e n a r y session, 
and it was only af ter its decis ion on admissibi l i ty had b e e n t a k e n - u n a n i ­
mously - t h a t it r e fe r red t he case to a C h a m b e r for cons ide ra t ion of t he 
m e r i t s . 

It t he re fo re s eems to us t h a t t he posi t ion t a k e n by the major i ty of the 
j u d g e s canno t be reconci led wi th these n u m e r o u s in s t ances in which a n 
appea l on points of law does not allow the a l leged pre judice to be r e m ­
edied. In pa r t i cu l a r , the ex t r ac t s f rom t h r e e decisions of t he C o u r t of 
C a s s a t i o n in the j u d g m e n t (see "Re levan t domes t i c law and prac t ice" ) 
r e p r e s e n t se t t l ed case- law only on the obl iga t ion on i n d i c t m e n t divisions 
to a d d r e s s "e s sen t i a l " g r o u n d s , no tab ly those based on Art ic le 5 § 3; bu t 
t h a t does not en ta i l any review by the C o u r t of Cassa t ion of e i t he r t h e 
per iod of t i m e itself or t he u n a p p e a l a b l e a s s e s s m e n t by the t r i b u n a l s of 
fact. 

T h e p r e s e n t case is u n d o u b t e d l y one of those ins tances in which a n 
appea l on poin ts of law is ineffective: t he app l ican t p r o t e s t e d his inno­
cence , cha l l enged the f indings of "fact" r e fe r red to by t he t r i buna l s of fact 
to just ify p lac ing and t h e n keep ing h im in d e t e n t i o n , sought to benefi t 
from the p r e s u m p t i o n of innocence a n d compla ined of t he l eng th of t he 
d e t e n t i o n per se; in shor t , no g r o u n d s on which an appea l on poin ts of law 
could be effective. 
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A N N E X 

O P I N I O N O F T H E E U R O P E A N C O M M I S S I O N 
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(as expressed in t he C o m m i s s i o n ' s r e p o r t 2 of 16 Apri l 1998) 
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1. Translation; original French. 
2. The opinion contains some references to previous paragraphs of the Commission's report. 
The full text of the report may be obtained from the Registry of the Court. 
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A. C o m p l a i n t d e c l a r e d a d m i s s i b l e 

37. T h e C o m m i s s i o n has dec l a r ed admiss ib le t he app l i can t ' s com­
pla in t t h a t he was held in d e t e n t i o n on r e m a n d for an u n r e a s o n a b l e 
per iod. 

B. P o i n t at i s s u e 

38. T h e issue to be dec ided by the C o m m i s s i o n is w h e t h e r t h e r e has 
been , on t he facts of the p r e s e n t case , a violat ion of Art ic le 5 § 3 of t he 
Conven t ion . 

C. As r e g a r d s A r t i c l e 5 § 3 o f t h e C o n v e n t i o n 

39. Art ic le 5 § 3 of t h e C o n v e n t i o n provides : 

"Everyone arrested or detained in accordance with the provisions of paragraph ] (c) 
of this Article ... shall be entitled to trial within a reasonable time or to release pending 
trial. Release may be conditioned by guarantees to appear for trial." 

1. Period to be taken into consideration 

40. T h e per iod to be t a k e n in to cons ide ra t ion began on 7 O c t o b e r 
1993, the d a t e on which the appl ican t was r e m a n d e d in cus tody, and ended 
on 27 J u n e 1996, the d a t e on which he was convicted. It t he re fo re las ted 
two yea r s , e ight m o n t h s and twenty days . 

2. Reasonableness of the length of the detention on remand 

4 1 . T h e appl ican t s u b m i t s t h a t it was not necessary to d e t a i n h im on 
r e m a n d in o rde r to ca r ry out the inves t iga t ion . 

42. T h e r e s p o n d e n t G o v e r n m e n t con tend tha t t h e r e w e r e r ea sonab l e 
g rounds for suspec t ing t he appl ican t of hav ing c o m m i t t e d an offence. T h e 
G o v e r n m e n t submi t , u n d e r s c o r i n g the se r iousness of t he offence a n d the 
severi ty of the pena l t i e s incur red , t h a t t he d e t e n t i o n on r e m a n d was j u s ­
tified on the g r o u n d s t h a t t h e r e was a risk t h a t t h e appl ican t would 
abscond - given t h a t he was living s e p a r a t e l y from his family - and t h a t he 
would r e p e a t the offences, d i s rup t publ ic o r d e r and b r ing p re s su re to bea r 
on t he wi tnesses and v ic t ims. 

43 . T h e C o m m i s s i o n recalls t h a t it falls in t he first place to t he 
na t iona l judic ia l a u t h o r i t i e s to en su re t h a t , in a given case , the d e t e n t i o n 
on r e m a n d of a n accused pe r son does not exceed a r ea sonab le t i m e . To 
this end , they m u s t e x a m i n e all t he facts a r g u i n g for or aga ins t t he exis­
tence of a g e n u i n e r e q u i r e m e n t of publ ic in te res t just i fying, wi th d u e 
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r e g a r d to t he pr inciple of the p r e s u m p t i o n of innocence , a d e p a r t u r e from 
the ru le of respec t for individual l iber ty and set t h e m out in t he i r decisions 
on the appl ica t ions for r e lease . It is essent ia l ly on the basis of t he reasons 
given in these decis ions and of t he t r u e facts s t a t e d by the appl ican t in his 
appea l s t ha t t he C o m m i s s i o n is cal led upon to decide w h e t h e r or not t he re 
has been a viola t ion of Art ic le 5 § 3 of t he C o n v e n t i o n (see Eu r . C o u r t HR, 
W. v. Swi tze r land j u d g m e n t of 26 J a n u a r y 1993, Ser ies A no. 254-A, p. 15, 
§ 30) . 

44. W h e r e a n a r r e s t is based on a r ea sonab l e suspicion t h a t the person 
a r r e s t e d has c o m m i t t e d an offence, the pe r s i s t ence of t h a t r easonab le 
suspicion is a condi t ion sine qua non for the val idi ty of t h e con t inued 
d e t e n t i o n , bu t , a f ter a ce r t a in lapse of t i m e , it no longer suffices; t he 
C o m m i s s i o n m u s t t h e n es tabl i sh w h e t h e r the o t h e r g r o u n d s c i ted by the 
jud ic ia l au tho r i t i e s con t i nue to just i fy t he dep r iva t ion of l iber ty. W h e r e 
such g r o u n d s a re " r e l e v a n t " a n d "sufficient", it m u s t also asce r ta in 
w h e t h e r t he c o m p e t e n t na t iona l a u t h o r i t i e s d isplayed "special d i l igence" 
in the conduct of t he p roceed ings (see the W. v. Swi tze r land j u d g m e n t 
ci ted above, ibid.) . 

45 . T h e d o m e s t i c cour t s based t he i r decis ions to d ismiss t he appli­
can t ' s app l ica t ions for re lease on the following g r o u n d s : risk of abscond­
ing, risk of r e p e a t i n g t he offence, d i s rup t ion of publ ic o rde r , a n d the need 
to p reven t p r e s s u r e be ing b r o u g h t to b e a r on t he wi tnesses . 

(a) The clanger of absconding 

46. As r ega rds t he d a n g e r of abscond ing and the absence of g u a r a n t e e s 
t h a t t he accused would a p p e a r for t r ia l , the C o m m i s s i o n recal ls t h a t this is 
not assessed solely on the basis of cons ide ra t ions r e l a t i n g to t he severi ty of 
t he possible s en t ence , bu t in t he light of a n u m b e r of factors , such as " the 
c h a r a c t e r of t he pe r son involved, his mora l s , his h o m e , his occupa t ion , his 
asse t s , his family t ies ... which ... m a y e i t he r confirm the ex i s tence of a 
d a n g e r of flight or m a k e it a p p e a r so smal l t h a t it c anno t just i fy de t en t i on 
p e n d i n g t r i a l " (see Eu r . C o u r t H R , N e u m e i s t e r v. A u s t r i a j u d g m e n t of 
27 J u n e 1968, Ser ies A no. 8, p . 39, § 10). 

47. In the i n s t an t case , t he C o m m i s s i o n cons iders t h a t th is risk could 
not justify keep ing the appl ican t in d e t e n t i o n on r e m a n d for near ly t h r ee 
yea r s . 

48. In so far as t h e I n d i c t m e n t Division of t he Lyons C o u r t of Appea l 
po in ted essent ia l ly to t h e fact t h a t t he app l i can t was u n e m p l o y e d , was of a 
violent d isposi t ion and was cha rged wi th a ser ious offence w h e n it held 
t h a t t h e r e was a risk t h a t he would abscond , t he c i r c u m s t a n c e s es tabl ish­
ing a rea l d a n g e r of abscond ing do not a p p e a r to be sufficiently clearly-
s t a t e d in the j u d g m e n t . T h e C o m m i s s i o n also no tes t h a t the cour t s did not 
e x a m i n e w h e t h e r t h e r e were possible a l t e r n a t i v e m e a s u r e s to e n s u r e tha t 
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the app l ican t a p p e a r e d for t r ia l (see, a m o n g o t h e r a u t h o r i t i e s , Eur . C o u r t 
H R , W e m h o f f v. G e r m a n y j u d g m e n t of 27 J u n e 1968, Series A no. 7, p . 25, 
§ 15). 

(b) The danger of repeating the offences 

49. T h e C o m m i s s i o n no tes t h a t the first vict im compla ined of offences 
c o m m i t t e d be tween 1984 a n d 1987, t h a t is, six to n ine yea r s before she 
r e p o r t e d t h e m and the app l i can t was placed u n d e r inves t iga t ion . T h e 
second vic t im, for her p a r t , compla ined of offences d a t i n g back five yea r s . 

50. T h e C o m m i s s i o n also no tes tha t t he offences were c o m m i t t e d in a 
p a r t i c u l a r con tex t , be ing r apes of mino r s at the family h o m e by an e lde r 
blood re la t ive having a u t h o r i t y over his v ic t ims. However , by t he t i m e the 
appl ican t was c h a r g e d , bo th vic t ims h a d a t t a i n e d the i r major i ty and were 
not living u n d e r t he s a m e roof as the i r fa ther . T h e older d a u g h t e r had 
even m a r r i e d . Lastly, the app l i can t , as t he G o v e r n m e n t t hemse lves s t r ess , 
was living s epa ra t e ly from his family. 

51 . Accordingly, the Commis s ion cons iders , having r ega rd to t he fore­
going, t h a t the reasons given for d i smiss ing the app l i can t ' s app l ica t ions 
for r e l ease a p p e a r insufficient to es tabl i sh t h a t t h e r e was a rea l d a n g e r 
t h a t he would r e p e a t the offences. 

(c) Disruption of public order 

52. T h e C o m m i s s i o n accep t s t ha t , by r eason of the i r p a r t i c u l a r gravi ty 
and publ ic reac t ion to t h e m , c e r t a i n offences m a y give rise to a social dis­
t u r b a n c e capable of jus t i fy ing p re - t r i a l d e t e n t i o n , at least for a t i m e . It is 
t he re fo re i m p o r t a n t t ha t t he cour t s expla in in wha t respec t t h e r e is a 
c o n t i n u i n g t h r e a t to public o r d e r (see Eu r . C o u r t H R , Lete l l ie r v. F r a n c e 
j u d g m e n t of 26 J u n e 1991, Ser ies A no. 207, p. 21 , § 5 1 ; K e m m a c h e v. 
F r a n c e (nos. 1 and 2) j u d g m e n t of 27 N o v e m b e r 1991, Ser ies A no. 218, 
p. 25, § 52; T o m a s i v. F r a n c e j u d g m e n t of 27 Augus t 1992, Ser ies A 
no. 241-A, p. 36, § 9 1 ) . 

53. Since the decisions d i smiss ing the app l i can t ' s app l ica t ions for 
re lease do not specify any c i r c u m s t a n c e es tab l i sh ing a con t inu ing t h r e a t to 
public o rde r , t hey a p p e a r to be based on insufficient g r o u n d s . 

(d) The risk of pressure be ing brought to bear on the witnesses 

54. T h e C o m m i s s i o n no tes t h a t t he d o m e s t i c decisions were based on a 
risk t h a t the app l i can t would b r ing p r e s s u r e to b e a r on t he vic t ims a n d 
wi tnesses . T h e C o m m i s s i o n accepts t h a t t h e r e may have b e e n such a risk 
at the beg inn ing of the inves t iga t ion , bu t cons iders tha t it a b a t e d t h e r e ­
after . In pa r t i cu l a r , the C o m m i s s i o n no tes t h a t t he inves t iga t ing j u d g e 
s t a t ed as ear ly as 13 Ju ly 1994 t h a t the inves t iga t ion a p p e a r e d to him to be 
c o m p l e t e . 
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55. In any event , t he risk t h a t p r e s su re would be b r o u g h t to b e a r on the 
v ic t ims a n d wi tnesses was insufficient to just i fy t he e n t i r e l eng th of t he 
d e t e n t i o n . 

(e) The conduct of the proceedings 

56. T h e C o m m i s s i o n no tes t h a t t he case was not pa r t i cu la r ly complex . 
It fully a p p r e c i a t e s t h a t the r igh t of a n accused to have his case e x a m i n e d 
wi th p a r t i c u l a r exped i t ion m u s t not undu ly h inde r t he efforts of t he cour ts 
to ca r ry out t he i r t a sks wi th p rope r ca r e (see, inter alia, t he T o m a s i j u d g ­
m e n t ci ted above, p . 39, § 102). 

57. T h e C o m m i s s i o n cons iders , neve r the l e s s , t ha t the r e q u i r e m e n t s of 
the inves t iga t ion a r e insufficient, af ter a t i m e , to just ify keep ing a n 
accused in d e t e n t i o n on r e m a n d . In pa r t i cu l a r , t he C o m m i s s i o n has 
a l ready no ted t h a t t he inves t iga t ing j u d g e s t a t e d as ear ly as 13 J u l y 1994 
t h a t t he inves t iga t ion a p p e a r e d to h im to be comple t e . 

58 . T h e C o m m i s s i o n recal ls lastly " tha t an accused pe r son canno t in 
pr inciple be held respons ib le for p ro long ing the p roceed ings while he is in 
d e t e n t i o n , unless he misuses his r igh ts or goes to excessive l e n g t h s " (see 
appl ica t ion no. 8224/78, r epor t of t he C o m m i s s i o n of 5 D e c e m b e r 1979, 
Decis ions and R e p o r t s 18, p . 147, § 84) . 

59. T h e C o m m i s s i o n does not find a n y t h i n g in t he i n s t a n t case to 
sugges t t h a t t he app l i can t mi sused his r igh t s or wen t to excessive l eng ths 
d u r i n g the conduc t of the inves t iga t ion . 

60. In t he l ight of all t he above cons ide ra t ions , the C o m m i s s i o n 
considers t h a t the app l i can t was held in d e t e n t i o n on r e m a n d for an 
u n r e a s o n a b l e per iod . 

Conclusion 

61 . T h e C o m m i s s i o n concludes by twelve votes to t h r e e t h a t in the 
p r e s e n t case t h e r e has b e e n a violat ion of Art ic le 5 § 3 of the Conven t ion . 

M.-T. SCHOEPFER 
Sec re t a ry 

to t he Second C h a m b e r 

J . -C. GEUS 
P re s iden t 

of the Second C h a m b e r 
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S O M M A I R E ' 

Epuisement des voies de recours internes - caractère effectif d'un pourvoi 
en cassation, s'agissant de la durée d'une détention provisoire 

Article 35 § 1 

Epuisement des voies de recours internes - Recours interne efficace - Pourvoi en cassation -

Caractère effectif d'un pourvoi en cassation, s'agissant de la durée d'une détention provisoire -

Compétence de la Cour de cassation relative aux moyens de fait et de droit - Contrôle de 

l'adéquation entre les faits établis par les juges du fond et leurs conclusions - Contrôle de la 

motivation 

* 
* * 

A la suite du dépôt de deux plaintes pour viol émanant des filles du requérant, une 
information judiciaire fut ouverte à l'encontre de ce dernier en 1993. Il fut immé­
diatement inculpé et placé sous mandat de dépôt. En mars 1996 son pourvoi en 
cassation contre sa mise en accusation fut rejeté et en juin 1996 il fut reconnu 
coupable des faits reprochés par la cour d'assises qui le condamna à dix ans de 
réclusion criminelle. Pendant sa détention provisoire, le requérant soumit cinq 
demandes de mise en liberté au juge d'instruction. Ces demandes d'élargissement 
furent toutes rejetées, par décisions motivées, par le juge d'instruction puis la 
chambre d'accusation de la cour d'appel. Le requérant ne forma de pourvoi en 
cassation que contre le premier rejet de la chambre d'accusation de la cour 
d'appel. Il fut cependant déchu de ce pourvoi par un arrêt de la Cour de cassation, 
faute d'avoir déposé dans le délai légal un mémoire exposant ses moyens de cas­
sation. 

Exception préliminaire du Gouvernement (non-épuisement) : le pourvoi en cassa­
tion figure parmi les voies de recours à épuiser en principe, pour se conformer à 
l'article 35. En l'espèce, le requérant n'a pas formé de pourvoi en cassation à 
l'encontre des arrêts de la chambre d'accusation de la cour d'appel sous réserve de 
deux exceptions non pertinentes. Le requérant n'a donc jamais soulevé le moyen 
tiré de l'article 5 § 3 de la Convention dans le cadre d'un pourvoi en cassation. La 
Cour de cassation est certes liée par les faits souverainement établis par la 
chambre d'accusation mais l'on ne saurait pour autant appréhender les « faits » 
et le « droit » comme deux domaines radicalement séparés. En effet nonobstant 
sa compétence qui est limitée aux moyens « en droit », la Cour de cassation n'en 
contrôle pas moins l'adéquation entre les faits établis par les juges du fond et la 
conclusion à laquelle ces derniers ont abouti sur le fondement de ces constatations. 
Ainsi la Cour de cassation vérifie le caractère adéquat de la motivation de la déci­
sion de la chambre d'accusation de maintien en détention, au regard des faits de 

1. Rédige par le greffe, il ne lie pas la Cour. 
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l'espèce. Ainsi la Cour de cassation est à même d'apprécier, sur la base d'un 
examen de la procédure, le respect, de la part des autorites judiciaires, du délai 
raisonnable conformément aux exigences de l'article 5 § 3. Le requérant, en 
n'utilisant pas la voie du recours en cassation, n'a donc pas donné aux juridictions 
françaises l'occasion ménagée par l'article 35 d'éviter ou de redresser les violations 
alléguées contre la France. 

Conclusion : non-examen au fond pour défaut d'épuisement des voies de recours 
internes (douze voix contre cinq). 

Jurisprudence citée par la Cour 

Guzzardi c. Italie, arrêt du 6 novembre 1980, série A n" 39 
Vernillo c. France, arrêt du 20 février 1991, série A n" 198 
Cardot c. France, arrêt du 19 mars 1991, série A n" 200 
Hcntrich c. France, arrêt du 22 septembre 1994, série A n" 296-A 
Rentli c. France, arrêt du 23 avril 1996, Recueil des arrêts et décisions 1996-11 
Dalia c. France, arrêt du 19 février \998, Recueil 1998-1 
Omar c. France, arrêt du 29 juillet 1998, Recueil 1998-V 
Guérin c. France, arrêt du 29 juillet 1998, Recueil 1998-V 
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En l 'a f fa ire Civet c. F r a n c e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i t uée , confo rmé­

m e n t à l ' a r t ic le 27 de la Conven t ion de s a u v e g a r d e des Dro i t s de l ' H o m m e 

et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n »), tel le q u ' a m e n d é e p a r 

le Pro tocole n" 11 ' , et aux c lauses p e r t i n e n t e s de son r è g l e m e n t 2 , en u n e 

G r a n d e C h a m b r e composée des j u g e s dont le n o m suit : 

M . L. WILDHABER, président, 
M""' E. PALM, 
Sir Nicolas BRATZA, 

M M . L. FERRARI BRAVO, 
L . CAFLISCH, 
J . - P . COSTA, 
W . FUHRMANN, 
K. JUNGWIERT, 
M. FISCHBACH, 
B . ZUPANCIC, 

M. J . HEDIGAN, 
M „ , c s W . THOMASSEN, 

M. TSATSA-NlKOLOVSKA, 

M M . T . PANTÎRU, 

A . B . BAKA, 
E. LEVITS, 
K. TRAJA, 

ainsi q u e d e M. M. DE SALVIA, greffier 

Après en avoir dé l ibéré en c h a m b r e du conseil les 21 avril et 

8 s e p t e m b r e 1999, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la Cour , tel le q u ' é t a b l i e en ve r tu de l 'ancien 

ar t ic le 19 de la C o n v e n t i o n 3 , pa r le g o u v e r n e m e n t français ( « l e Gou­

v e r n e m e n t ») le 19 j u i n 1998, d a n s le dé la i d e trois mois q u ' o u v r a i e n t les 

anc iens a r t ic les 32 § 1 et 47 de la Conven t i on . A son or ig ine se t rouve une 

r e q u ê t e (n" 29340/95) d i r igée con t re la R é p u b l i q u e française et dont un 

r e s so r t i s san t de cet E t a t , M. Dan ie l Civet , avai t saisi la C o m m i s s i o n 

Notes du greffe 
1-2. Entré en vigueur le l"novembrc 1998. 
3. Depuis l 'entrée en vigueur du Protocole n" 11, qui a amendé cette disposition, la Cour 
fonctionne de manière permanente . 
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e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») le 17 m a r s 1995, 

en ve r tu de l ' anc ien ar t ic le 25. 

La r e q u ê t e du G o u v e r n e m e n t renvoie à l ' anc ien ar t ic le 48. Elle a p o u r 

objet d ' ob ten i r u n e décision sui le point de savoir si les faits de la cause 

révè len t un m a n q u e m e n t de l 'Eta t d é f e n d e u r aux exigences de l 'ar t icle 5 

§ 3 de la Conven t ion . 

2. En r éponse à l ' invi ta t ion p révue à l 'ar t icle 33 § 3 d ) du r è g l e m e n t A 1 , 

le r e q u é r a n t a e x p r i m é le dés i r de pa r t i c ipe r à l ' ins tance et dés igné son 

conseil (ar t ic le 30) . 

3. En sa qua l i t é de p rés iden t de la c h a m b r e i n i t i a l emen t cons t i t uée 

(anc ien a r t ic le 43 d e la C o n v e n t i o n et a r t ic le 21 d u r è g l e m e n t A) p o u r 

c o n n a î t r e n o t a m m e n t des ques t ions de p r o c é d u r e pouvan t se pose r avan t 

l ' en t r ée en v igueur du Protocole n" 11, M. R. B e r n h a r d t , p r é s iden t de la 

C o u r à l ' époque , a consu l té , pa r l ' i n t e r m é d i a i r e du greffier, l ' agent du 

G o u v e r n e m e n t , le conseil du r e q u é r a n t et le dé l égué de la C o m m i s s i o n au 

sujet de l ' o rgan isa t ion de la p r o c é d u r e éc r i t e . C o n f o r m é m e n t à 

l ' o rdonnance r e n d u e en conséquence , le greffier a reçu le m é m o i r e du 

G o u v e r n e m e n t le 5 j anv ie r 1999. Le r e q u é r a n t n ' a pas p rodu i t de 

m é m o i r e . 

4. A la su i te de l ' en t r ée en v igueur du Protocole n" 11 le 1" n o v e m b r e 

1998 et c o n f o r m é m e n t à l 'ar t icle 5 § 5 dud i t Pro tocole , l ' e x a m e n de 

l 'affaire a é té confié à la G r a n d e C h a m b r e de la C o u r . C e t t e G r a n d e 

C h a m b r e c o m p r e n a i t de plein droi t M. J . -P . C o s t a , j u g e élu au t i t r e de la 

F r a n c e (ar t ic les 27 § 2 de la C o n v e n t i o n e t 24 § 4 du r è g l e m e n t ) , 

M. L. W i l d h a b e r , p ré s iden t de la C o u r , M"" E. P a l m , v ice-prés iden te de la 

C o u r , a insi q u e Sir Nicolas Bra t za , p ré s iden t de sect ion (ar t ic les 27 § 3 de 

la Conven t i on et 24 § 3 du r è g l e m e n t ) . O n t en o u t r e é té dés ignés pour 

c o m p l é t e r la G r a n d e C h a m b r e : M M . L. F e r r a r i Bravo, L. Cafl isch, 

W. F u h r m a n n , K. J u n g w i e r t , M. F ischbach , M. Zupanc ic , M"" N . Vajic, 

M. J . H e d i g a n , M"" s W. T h o m a s s e n et M. Tsa t sa -Niko lovska , 

M M . T. Panç î ru , E. Levits et K. T r a j a (ar t ic les 24 § 3 et 100 § 4 du règ le­

m e n t ) . 

P a r la su i t e , M"" Vajic, e m p ê c h é e , a é té r e m p l a c é e pa r M. A.B. Baka , 

j u g e supp léan t (ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

5. A l ' invi ta t ion de la C o u r (ar t ic le 99 du r è g l e m e n t ) , la C o m m i s s i o n a 

d é l é g u é l 'un de ses m e m b r e s , M. J . - C . G e u s , pour pa r t i c ipe r à la p r o c é d u r e 

devan t la G r a n d e C h a m b r e . 

6. Ainsi q u ' e n avai t décidé le p r é s iden t , u n e a u d i e n c e s'est dé rou l ée en 

public , le 21 avril 1999, au Pala is des Dro i t s de l ' H o m m e à S t r a sbou rg . 

1. Noie du greffe : le règlement A s'est appliqué à toutes les affaires déférées à la Cour avant le 
1" octobre 1994 (entrée en vigueur du Protocole n" 9), puis, entre cette date et le 31 octobre 
1998, aux seules affaires concernant les Etats non liés par ledit Protocole. 
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O n t c o m p a r u : 

- pour le Gouvernement 

M M . B . NEDELEC, m a g i s t r a t d é t a c h é à la sous-d i rec t ion 

des droi t s de l ' h o m m e , 

d i rec t ion des affaires j u r i d i q u e s , 

m i n i s t è r e des Affaires é t r a n g è r e s , agent, 

A. BUCHET, chef du b u r e a u des dro i t s de l ' h o m m e , 

service des affaires e u r o p é e n n e s et i n t e r n a t i o n a l e s , 

m i n i s t è r e de la J u s t i c e , conseil ; 

- pour le requérant 

M e L. VIVIER, avocat au b a r r e a u d 'Agen, conseil ; 

- pour la Commission 

M. J . -C . GEUS, délégué. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M. G e u s , M ' Vivier et 

M. Nede lec . 

E N F A I T 

7. Resso r t i s san t f rançais , M . Civet est né en 1947, e t se t rouve ac tue l ­

l e m e n t d é t e n u au c e n t r e p é n i t e n t i a i r e d 'Ai ton. 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. L ' i n s t r u c t i o n 

8. Le 6 oc tobre 1993, l 'une des filles du r e q u é r a n t , M"" Isabel le Civet , 

épouse Di M a l t a , née en 1970, se p r é s e n t a au c o m m i s s a r i a t de son domi­

cile a c c o m p a g n é e de M m c Li l iane Cive t , sa m è r e , p o u r d é p o s e r p l a in t e pour 

viols con t r e lui. Elle préc isa q u e M. Civet avait s e x u e l l e m e n t a b u s é d 'el le, 

à p lus ieurs repr i ses , au domici le familial et lors des absences de sa m è r e , 

e n t r e 1984 et 1987. 

9. Le 7 oc tob re 1993, u n e a u t r e fille d u r e q u é r a n t , M"1 Aline Cive t , née 

en 1972, le d é n o n ç a é g a l e m e n t pour des viols commis au domici le familial 

et en l ' absence de sa m è r e , a lors qu 'e l le avai t seize ans . 

10. Le m ê m e j o u r , u n e in fo rma t ion jud ic ia i r e fut ouver te à l ' encont re 

de M. Civet du chef de viols sur m i n e u r e s p a r a s c e n d a n t l ég i t ime . Le 

r e q u é r a n t fut i m m é d i a t e m e n t inculpé et placé sous m a n d a t de dépô t par 

un j u g e d ' i n s t ruc t ion p rès le t r i b u n a l de g r a n d e ins tance de Sa in t -E t i enne . 
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11. Le r e q u é r a n t fit une p r e m i è r e grève de la faim qui d u r a douze j o u r s 
et se t e r m i n a le 6 avril 1994. 

12. Le 13 ju i l le t 1994, le j u g e d ' in s t ruc t ion in fo rma les p a r t i e s q u e 

l ' ins t ruc t ion lui pa ra i s sa i t t e r m i n é e et q u e le doss ier de la p r o c é d u r e se ra i t 

c o m m u n i q u é au p r o c u r e u r de la R é p u b l i q u e pour r è g l e m e n t . L ' i n s t ruc ­

t ion c o n t i n u e r a p o u r t a n t a p r è s ce t t e d a t e , le j u g e ayan t fait droi t à u n e 

d e m a n d e d ' ac tes s u p p l é m e n t a i r e s p r é s e n t é e p a r M. Civet . 

13. Le 8 février 1995, le j u g e d ' in s t ruc t ion in fo rma une nouvel le fois les 

pa r t i e s q u e l ' ins t ruc t ion lui pa ra i s sa i t t e r m i n é e , mais il fit à nouveau droi t 

à u n e d e m a n d e d ' ac tes fo rmulée p a r le r e q u é r a n t . 

14. Le 10 ma i 1995, le j u g e d ' in s t ruc t ion in forma les pa r t i e s , pour la 

t ro i s i ème fois, que l ' ins t ruc t ion lui pa ra i s sa i t t e r m i n é e . Le doss ier de la 

p r o c é d u r e fut c o m m u n i q u é a u p r o c u r e u r de la R é p u b l i q u e , pour règle­

m e n t , le 31 mai 1995. 

15. Le 2 oc tobre 1995, le j u g e d ' in s t ruc t ion rend i t une o r d o n n a n c e de 

t r ansmis s ion de pièces au p r o c u r e u r g é n é r a l près la cour d ' appe l de Lyon, 

afin de clore l ' ins t ruc t ion . 

16. P a r a r r ê t du 24 n o v e m b r e 1995, la c h a m b r e d ' accusa t ion de la cour 

d ' appe l de Lyon p rononça la mise en accusa t ion du r e q u é r a n t et le renvoya 

devan t la cour d 'ass ises pour viols sur m i n e u r e s pa r a s c e n d a n t l ég i t ime . Le 

pourvoi en cassa t ion du r e q u é r a n t con t r e cet a r r ê t fut re je té le 21 m a r s 

1996. 

B. Les d e m a n d e s d ' é l a r g i s s e m e n t d u r e q u é r a n t 

17. Le 3 j u i n 1994, le j u g e d ' i n s t ruc t i on re je ta u n e d e m a n d e de mise en 

l iber té p r é s e n t é e le 31 ma i 1994. P a r a r r ê t du 24 j u i n 1994, la c h a m b r e 

d ' accusa t ion de la cour d ' appe l de Lyon conf i rma l ' o rdonnance de re je t . 

18. Le r e q u é r a n t fo rma un pourvoi en cassa t ion , mais il fut déc la ré 

déchu de ce pourvoi p a r a r r ê t d e la C o u r de cassa t ion en d a t e d u 4 oc tobre 

1994, faute d 'avoir déposé d a n s le déla i légal un m é m o i r e exposan t ses 

moyens de cassa t ion . 

19. Le 5 août 1994, le j u g e d ' i n s t ruc t ion re je ta u n e d e m a n d e de mise 

en l ibe r té , p r é s e n t é e le 2 aoû t 1994, aux motifs q u e : 

« [le requérant] est sérieusement mis en cause par ses deux filles pour s'être livré sur 

celles-ci à des agressions sexuelles de nature criminelle ; (...) que ces faits commis sur 

des mineures de quinze ans par ascendant légitime perturbent gravement l'ordre 

public ; (...) qu'il y a lieu de craindre une pression sur les victimes et la mère des 

enfants ; (...) que l'intéressé a été de nombreuses fois condamné. » 

20. La c h a m b r e d ' accusa t ion de la cour d ' appe l de Lyon conf i rma ce t t e 

o r d o n n a n c e p a r a r r ê t du 23 aoû t 1994. 

21 . Le 9 s e p t e m b r e 1994, le j u g e d ' in s t ruc t ion refusa u n e nouvel le 

d e m a n d e de mise en l iber té , p r é s e n t é e le 6 s e p t e m b r e 1994, e s t i m a n t q u e : 
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« les charges sont sérieuses ; (...) que ces faits de nature criminelle sont par nature 

des atteintes graves à l'ordre public en ce qu'ils portent atteinte de manière durable à 

l'intégrité physique, morale et psychique d'enfants ; (...) que l'intéressé est connu pour 

son intempérance et sa violence et qu'il a déjà été condamné de nombreuses fois. » 

22. Le r e q u é r a n t i n t e r j e t a appe l . P a r a r r ê t du 4 oc tobre 1994, la 

c h a m b r e d ' accusa t ion de la cour d ' appe l de Lyon conf i rma l ' o rdonnance . 

23 . P a r o r d o n n a n c e d u 4 oc tob re 1994, le j u g e d ' i n s t ruc t ion p ro longea 

la d é t e n t i o n provisoire pour u n e d u r é e d ' un an , avec u n e mot iva t ion iden­

t ique à celle de l ' o rdonnance du 9 s e p t e m b r e 1994. 

24. Le 17 aoû t 1995, le j u g e d ' i n s t ruc t i on re je ta u n e d e m a n d e de mise 

en l iber té du r e q u é r a n t , p r é s e n t é e le 14 aoû t 1995. Le r e q u é r a n t in te r j e t a 

appe l de ce t t e o r d o n n a n c e . 

25. Pa r a r r ê t du 1 e r s e p t e m b r e 1995, la c h a m b r e d ' accusa t ion de la cour 

d ' appe l de Lyon conf i rma l ' o rdonnance a t t a q u é e , aux motifs q u e ma lg ré 

les d é n é g a t i o n s du r e q u é r a n t : 

« des indices graves et sérieux laissent présumer qu'il a commis les faits de viols visés 

à la prévention ; (...) que compte tenu de la manière dont l'intéressé appréhende les 

faits, il est à craindre que, s'il était mis en liberté, il n'ait la tentation d'exercer des 

pressions sur les victimes, voire sur son épouse afin de les faire revenir sur leurs dépo­

sitions ; (...) que de tels faits, empreints de violence, même s'ils n'ont connu qu'une 

publicité restreinte, ont causé un trouble grave à l'ordre public fondé sur la protection 

de l'intégrité physique et psychique des enfants ; que ce trouble, momentanément 

apaisé par l'incarcération de l'intéressé serait ravive par sa mise en liberté alors que 

l'information est en voie d'achèvement ; que [le requérant] qui est sans emploi et a déjà 

été condamné à plusieurs reprises (des chefs de vol, recel, abus de confiance, conduite 

sous l 'empire d'un état alcoolique et délit de fuite) est décrit comme une personne vio­

lente et dangereuse tant pour lui-même que pour autrui, notamment sous l'influence de 

l'alcool, et ne présente ainsi aucune garantie de représentation suffisante ; que la 

détention provisoire apparaît donc nécessaire pour éviter le renouvellement des infrac­

tions, préserver l'ordre public du trouble causé par celles-ci et assurer efficacement 

le maintien de l'intéressé à la disposition de la justice (...) » 

26. Pa r o r d o n n a n c e du 29 s e p t e m b r e 1995, le j u g e d ' i n s t ruc t ion re je ta 

une nouvelle d e m a n d e de mise en l ibe r té , p r é s e n t é e le 25 s e p t e m b r e 1995. 

M. Civet en i n t e r j e t a appe l . 

27. Pa r a r r ê t du 20 oc tobre 1995, la c h a m b r e d ' accusa t ion de la 

cour d ' appe l de Lyon conf i rma l ' o rdonnance a t t a q u é e , en se fondant sur 

des moti fs i d e n t i q u e s à ceux c o n t e n u s d a n s son a r r ê t du 1" s e p t e m b r e 

1995. 

C. Le j u g e m e n t d u r e q u é r a n t 

28. Le 27 j u i n 1996, la cour d 'ass ises du d é p a r t e m e n t de la Loire 

d é c l a r a M. Civet coupable des faits r e p r o c h é s et le c o n d a m n a à u n e peine 

de dix ans de réclus ion c r imine l l e . 
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II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. Le c o d e d e p r o c é d u r e p é n a l e 

29. Les disposi t ions p e r t i n e n t e s du code de p r o c é d u r e péna l e en 

m a t i è r e de d é t e n t i o n provisoire , appl icables au m o m e n t des fai ts , sont les 

su ivan te s : 

Article 144 

« En matière criminelle et en matière correctionnelle, si la peine encourue est égale 

ou supérieure soit à un an d 'emprisonnement en cas de délit flagrant, soit à deux ans 

d'emprisonnement dans les autres cas et si les obligations du contrôle judiciaire sont 

insuffisantes au regard des fonctions définies à l'article 137, la détention provisoire peut 

être ordonnée ou maintenue : 

I" lorsque la détention provisoire de la personne mise en examen est l'unique moyen 
de conserver les preuves ou les indices matériels ou d'empêcher soit une pression sur les 
témoins ou les victimes, soit une concertation frauduleuse entre personnes mises en 
examen et complices ; 

2" lorsque cette détention est nécessaire pour protéger la personne concernée, pour 

met t re fin à l'infraction ou prévenir son renouvellement, pour garantir le maintien de la 

personne concernée à la disposition de la justice ou pour préserver l'ordre public du 

trouble causé par l'infraction. 

La détention provisoire peut également être ordonnée, dans les conditions prévues 

par l'article 141-2, lorsque la personne mise en examen se soustrait volontairement aux 

obligations du contrôle judiciaire. » 

Article 145 

« En toute matière, le placement en détention provisoire est prescrit par une ordon­

nance qui doit comporter l'énoncé des considérations de droit et de fait qui constituent 

le fondement de cette décision par référence aux seules dispositions de l'article 144. 

Cet te ordonnance est notifiée verbalement à la personne qui en reçoit copie intégrale 

contre émargement au dossier de la procédure. (...) » 

Article 145-1 

« En matière correctionnelle, la détention ne peut excéder quatre mois. Toutefois, à 

l'expiration de ce délai, le juge d'instruction peut la prolonger par une ordonnance 

motivée comme il est dit à l'article 145, alinéa premier. Aucune prolongation ne peut 

être prescrite pour une durée de plus de quatre mois. 

Lorsque la personne mise en examen n'a pas déjà été condamnée pour crime ou délit 

de droit commun, soit à une peine criminelle, soit à une peine d 'emprisonnement sans 

sursis d'une durée supérieure à un an et lorsqu'elle n'encourt pas une peine 

d 'emprisonnement supérieure à cinq ans, la prolongation de la détention prévue à 

l'alinéa précédent ne peut être ordonnée qu'une fois et pour une durée n'excédant pas 

deux mois. 

Dans les autres cas, la personne mise en examen ne peut être maintenue en détention 

au-delà d'un an. Toutefois, à titre exceptionnel le juge d'instruction peut, à l'expiration 
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de ce délai, décider de prolonger la détention pour une durée qui ne peut être supérieure 

à quatre mois par une ordonnance motivée. Celle-ci est rendue conformément aux dis­

positions des premier et quatr ième alinéas de l'article 145, l'avocat ayant été convoqué 

conformément aux dispositions du deuxième alinéa de l'article 114. Cette décision peut 

être renouvelée selon la même procédure. Néanmoins, la personne mise en examen ne 

peut être maintenue en détention au-delà de deux ans, lorsque la peine encourue ne 

dépasse pas cinq ans. 

Les ordonnances visées aux premier et deuxième alinéas du présent article sont ren­

dues après avis du procureur de la République et, s'il y a lieu, observations de la per­

sonne mise en examen ou de son avocat. » 

Article 145-2 

« En matière criminelle, la personne mise en examen ne peut être maintenue en 

détention au-delà d'un an. Toutefois, le juge d'instruction peut, à l'expiration de ce 

délai, prolonger la détention pour une durée qui ne peut être supérieure à un an par une 

décision rendue conformément aux dispositions des premier et quatr ième alinéas de 

l'article 145, l'avocat ayant été convoqué conformément aux dispositions du deuxième 

alinéa de l'article 114. Cet te décision peut être renouvelée selon la même procédure. 

Les dispositions du présent article sont applicables jusqu'à l 'ordonnance de règle­

ment. » 

Article 147 

« En toute matière, la mise en liberté assortie ou non du contrôle judiciaire peut être 

ordonnée d'office par le juge d'instruction après avis du procureur de la République, à 

charge pour la personne mise en examen de prendre l 'engagement de se représenter à 

tous les actes de la procédure aussitôt qu'elle en sera requise et de tenir informé le 

magistrat instructeur de tous ses déplacements. 

Le procureur de la République peut également la requérir à tout moment . Le juge 

d'instruction statue dans le délai de cinq jours à compter de la date de ces réquisitions. » 

Article 148 

« E n toute matière, la mise en liberté peut être demandée à tout moment au juge 

d'instruction par la personne ou son avocat, sous les obligations prévues à l'article pré­

cédent. 

Le juge d'instruction communique immédiatement le dossier au procureur de la 

République aux fins de réquisitions. 

Le juge d'instruction doit statuer, au plus tard dans les cinq jours de la communica­

tion au procureur de la République, par une ordonnance qui doit comporter l'énoncé des 

considérations de droit et de fait qui constituent le fondement de cette décision par 

référence aux dispositions de l'article 144. Toutefois, lorsqu'il n'a pas encore été statué 

sur une précédente demande de mise en liberté ou sur l'appel d'une précédente ordon­

nance de refus de mise en liberté, le délai de cinq jours ne commencera à courir qu'à 

compter de la décision rendue par la juridiction d'instruction. 

La mise en liberté, lorsciu'elle est accordée, peut être assortie de mesures de contrôle 

judiciaire. 



202 ARRÊT CIVET c. FRANCE 

Faute par le juge d'instruction d'avoir statué dans le délai fixé au troisième alinéa, la 

personne peut saisir directement de sa demande la chambre d'accusation qui, sur les 

réquisitions écrites et motivées du procureur général, se prononce dans les vingt jours 

de sa saisine faute de quoi la personne est mise d'office en liberté sauf si des vérifications 

concernant sa demande ont été ordonnées. Le droit de saisir dans les mêmes conditions 

la chambre d'accusation appartient également au procureur de la République. » 

Article 148-1 

« La mise en liberté peut aussi être demandée en tout état de cause par toute per­
sonne mise en examen, tout prévenu ou accusé, et en toute période de la procédure. 
(...) » 

Article 148-2 

«'Foute juridiction appelée à statuer, en application des articles 141-1 et 148-1, sur 

une demande de mainlevée totale ou partielle du contrôle judiciaire ou sur une demande 

de mise en liberté se prononce après audition du ministère public, du prévenu ou de son 

avocat ; le prévenu non détenu et son avocat sont convoqués, par lettre recommandée, 

quarante-huit heures au moins avant la date de l'audience. 

La juridiction saisie, selon qu'elle est du premier ou du second degré, rend sa décision 

dans les dix jours ou dans les vingt jours de la réception de la demande ; toutefois, 

lorsqu'au jour de la réception de cette demande, il n'a pas encore été statué sur une 

précédente demande de mise en liberté ou sur l'appel d'une précédente décision de refus 

de mise en liberté, le délai de dix ou vingt jours ne commence à courir qu'à compter de 

la décision rendue par la juridiction compétente ; faute de décision à l'expiration de 

ce délai, il est mis fin au contrôle judiciaire ou à la détention provisoire, le prévenu, 

s'il n'est pas détenu pour autre cause, étant mis d'office en liberté. 

La décision du tribunal est immédiatement exécutoire nonobstant appel ; lorsque le 

prévenu est maintenu en détention, la cour se prononce dans les vingt jours de l'appel, 

faute de quoi le prévenu, s'il n'est pas détenu pour autre cause, est mis d'office en 

liberté. » 

Article 148-4 

« A l'expiration d'un délai de quatre mois depuis sa dernière comparution devant le 

juge d'instruction ou le magistrat par Lui délégué et tant que l'ordonnance de règlement 

n'a pas été rendue, la personne mise en examen ou son avocat peut saisir directement 

d'une demande de mise en liberté la chambre d'accusation qui statue dans les conditions 

prévues à l'article 148 (dernier alinéa). » 

Article 567 

« Les arrêts de la chambre d'accusation et les arrêts et jugements rendus en dernier 

ressort en matière criminelle, correctionnelle et de police peuvent être annulés en cas de 

violation de la loi sur pourvoi en cassation formé par le ministère public ou par la partie 

à Laquelle il est fait grief, suivant les distinctions qui vont être établies. 

Le recours est porté devant la chambre criminelle de la Cour de cassation. » 
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Article 567-2 

« La chambre criminelle saisie d'un pourvoi contre un arrêt de la chambre d'accusa­

tion rendu en matière de détention provisoire doit s ta tuer dans les trois mois qui suivent 

la réception du dossier à la Cour de cassation, faute de quoi l'inculpé est mis d'office en 

liberté. 

Le demandeur en cassation ou son avocat doit, à peine de déchéance, déposer son 

mémoire exposant les moyens de cassation dans le délai d'un mois à compter de la 

réception du dossier, sauf décision du président de la chambre criminelle prorogeant, à 

titre exceptionnel, le délai pour une durée de huit jours. Après l'expiration de ce délai, 

aucun moyen nouveau ne peut être soulevé par lui et il ne peut plus être déposé de 

mémoire. 

Dès le dépôt du mémoire, le président de la chambre criminelle fixe la date de 

l'audience. » 

Article 591 

« Les arrêts de la chambre d'accusation ainsi que les arrêts et jugements rendus en 

dernier ressort par les juridictions de jugement , lorsqu'ils sont revêtus des formes 

prescrites par la loi, ne peuvent être cassés que pour violation de la loi. » 

Article 592 

« Ces décisions sont déclarées nulles lorsqu'elles ne sont pas rendues par le nombre 

déjuges prescrit ou qu'elles ont été rendues par des juges qui n'ont pas assisté à toutes 

les audiences de la cause. Lorsque plusieurs audiences ont été consacrées à la même 

affaire, les juges qui ont concouru à la décision sont présumés avoir assisté à toutes ces 

audiences. 

Ces décisions sont également déclarées nulles lorsqu'elles ont été rendues sans que le 

ministère publie ait été entendu. 

Sont, en outre, déclarées nulles les décisions qui, sous réserve des exceptions prévues 

par la loi, n'ont pas été rendues ou dont les débats n'ont pas eu lieu en audience pu­

blique. » 

Article 593 

« Les arrêts de la chambre d'accusation ainsi que les arrêts et jugements en dernier 

ressort sont déclarés nuls s'ils ne contiennent pas de motifs ou si leurs motifs sont 

insuffisants et ne permettent pas à la Cour de cassation d'exercer son contrôle et de 

reconnaître si la loi a été respectée dans le dispositif. 

Il en est de même lorsqu'il a été omis ou refusé de prononcer soit sur une ou plusieurs 

demandes des parties, soit sur une ou plusieurs réquisitions du ministère public. » 

B. Le c o d e d e l ' o r g a n i s a t i o n j u d i c i a i r e 

30. Les d isposi t ions p e r t i n e n t e s du code de l ' o rgan i sa t ion jud ic ia i re 

sont les su ivan tes : 
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Article L. 131-5 

« La Cour de cassation peut casser sans renvoi lorsque la cassation n'implique pas 
qu'il soit à nouveau statue sur le fond. 

Elle peut aussi, en cassant sans renvoi, met t re fin au litige lorsque les faits, tels qu'ils 

ont été souverainement constatés et appréciés par les juges du fond, lui permettent 

d'appliquer la règle de droit appropriée. 

(...) ,. 

C. La j u r i s p r u d e n c e 

3 1 . La C o u r de cassa t ion reconna î t le pouvoir souvera in d ' app réc i a t i on 

des faits de la cause pa r les c h a m b r e s d ' accusa t ion , mais elle vérifie q u e 

ces d e r n i è r e s r é p o n d e n t aux moyens « p é r e m p t o i r e s », y compr i s ceux 

t i rés d e l 'ar t icle 5 § 3 de la Conven t i on (Cass. crim. 20 oc tobre 1987, Bull, 

crim. n" 356 ; 12 avril 1995, pourvoi n° 95-80.328 ; voir é g a l e m e n t Cass. crim. 

2 s e p t e m b r e 1997, pourvoi n° 97-83.234). La c h a m b r e c r imine l le de la 

C o u r de cassa t ion cont rô le le c o n t e n u des mot iva t ions r e t e n u e s p a r les 

c h a m b r e s d ' accusa t ion afin de s ' a s su re r de leur conformi té aux exigences 

légales , et elle vérifie que les j u r id i c t ions du fond se sont exp l iquées , sans 

insuffisance ni con t rad ic t ion , au sujet de la d u r é e de la d é t e n t i o n pro­

visoire (Cass. crim. 2 0 j u i n et 16jui l le t 1996, r e spec t i vemen t pourvois n"s 96-

81.557 et 96-82.086 ; voir é g a l e m e n t Cass. crim. 2 s e p t e m b r e 1998, pourvoi 

n° 98-83.322). L o r s q u ' u n e c h a m b r e d ' accusa t ion o m e t de r é p o n d r e , d a n s 

son a r r ê t , au m é m o i r e de l ' in té ressé i nvoquan t u n e viola t ion d e l 'ar t ic le 5 

§ 3 de la Conven t ion , la C o u r de cassa t ion cons t a t e un défaut de base 

légale et casse l ' a r rê t (Cass. crim. 12 d é c e m b r e 1995, pourvoi n" 95-84.949 ; 

14 ma i 1996, pourvoi n" 96-81.045 ; voir é g a l e m e n t Cass. crim. 18 ma i 1998, 

pourvoi n" 98-81.085). D a n s l 'exercice de son con t rô le , la C o u r de cassa t ion 

a n o t a m m e n t r e n d u des a r r ê t s d a n s les t e r m e s su ivan ts : 

« Attendu que les juges sont tenus de répondre aux chefs péremptoires des conclu­

sions dont ils sont saisis ; que tout arrêt ou jugement doit contenir les motifs propres à 

justifier la décision et que l'insuffisance des motifs équivaut à leur absence ; 

Attendu qu'il résulte de l'arrêt a t taqué et des pièces de la procédure que [C.W.], 

ressortissant belge extradé d'Espagne, a été inculpé le 18 mai 1991 par le juge d'ins­

truction d'escroqueries et d'infraction à la loi du 24 janvier 1984 sur les prêts d'argent et 

placé le même jour sous mandat de dépôt ; que la détention provisoire a été prolongée 

pour une durée de quatre mois à compter du 18 septembre 1991 par ordonnance du 

16 septembre 1991 ; que le 19 novembre 1991, le juge d'instruction a ordonné son 

placement sous contrôle judiciaire, obligation lui étant faite de fournir, préalablement à 

sa mise en liberté, un cautionnement de 4 500 000 francs destiné à garantir , à concur­

rence de 100 000 francs, sa représentation à tous les actes de la procédure et, dans la 

limite de 4 400 000 francs, « le paiement de la réparation des dommages causés par 

l'infraction, des frais avancés par la partie publique et des amendes » ; que cette ordon­

nance n'a pas été suivie d'effet, l'inculpé ne s'étant acquitté du cautionnement fixé qu'à 
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hauteur de 2 563 000 francs ; que le 15 mai 1992, le juge d'instruction a rejeté la 

demande de mainlevée partielle du contrôle judiciaire formée par [W.] et prolongé la 

détention provisoire pour une durée de quat re mois à compter du 18 mai 1992, « sauf 

mise enjeu éventuelle de la mise en liberté ordonnée sous condition de versement d'une 

caution préalable de 4 500 000 francs » ; que par ordonnance du 16 septembre 1992, dont 

l'intéressé a interjeté appel, la détention provisoire a encore été prolongée pour une 

durée de quatre mois prenant effet le 18 septembre 1992 ; 

Attendu que pour confirmer cette ordonnance [de prolongation de la détention pro­

visoire, à la suite du non-versement de la somme fixée à t i tre de caut ionnement] , la 

juridiction du second degré, après avoir rappelé les faits dont [C.W.] est inculpé et le 

caractère définitif de l'ordonnance du 19 novembre 1991 le plaçant sous contrôle judi­

ciaire, énonce que « le débat sur les critères de la détention provisoire initié par l'avocat 

de [W.] n'a pas de raison d'être ; qu'il a en effet été évacué par la mise en liberté sous 

contrôle judiciaire de l'inculpé dont la détention se prolonge de son propre fait et ne 

viole donc pas les règles posées par la Convention européenne de sauvegarde des 

Droits de l 'Homme et des Libertés fondamentales » ; que les juges ajoutent que 

« surabondamment , le non-respect de ses obligations, acceptées par lui, laisse mal 

augurer de sa représentation en justice s'il était, aujourd'hui, remis en liberté » ; 

Mais at tendu qu'en décidant ainsi, sans répondre au mémoire dont elle était saisie, 

qui invoquait la violation des dispositions de l'article 5.3 de la Convention précitée selon 

lesquelles toute personne arrêtée ou détenue a le droit d'être jugée dans un délai rai­

sonnable ou libérée pendant la procédure, et sans s'expliquer sur les considérations de 

droit et de fait justifiant, par référence aux dispositions de l'article 144 du code de pro­

cédure pénale, la prolongation de la détention provisoire dont les règles, telles que 

définies par l'article 145-1 du même code, ne comportent aucune exception, la chambre 

d'accusation a méconnu les textes et le principe sus-énoncés et n'a pas donné de base 

légale à sa décision ; 

D'où il suit que la cassation est encourue ; par ces motifs, casse et annule (...) » (Cass. 

crim. 20 janvier 1993, Bull. crim. n" 32) 

« (...) Attendu que [D.Z.] a fait valoir devant la chambre d'accusation qu'il a été 

détenu sans discontinuité, depuis sa mise en examen, pendant une période de quatre ans 

et six mois au cours de laquelle le juge d'instruction se serait borné, fin 1994, à le 

confronter avec les témoins le met tant en cause, puis entre novembre 1994 et janvier 

1996, à commett re des experts pour identifier les victimes décédées en 1992 et, courant 

1996, à recueillir de nouveaux témoignages ; qu'ainsi la durée de la détention ne 

trouverait sa justification ni dans la complexité de l'affaire, ni dans son propre com­

portement ; 

Attendu que, pour confirmer l'ordonnance entreprise, la chambre d'accusation 

énonce qu'en dépit des dénégations de [D.Z.], il existe des indices sérieux à l'encontre 

de celui-ci d'avoir commis les faits qui lui sont reprochés ; que la détention est l'unique 

moyen pour éviter, jusqu'à l'audience, des pressions sur les témoins et pour assurer la 

représentation en justice de l 'intéressé, dépourvu d'emploi et de domicile réguliers ; que 

le rejet, par le magistrat instructeur, de la demande de mise en liberté présentée doit 

donc être confirmé, nonobstant la durée de la détention accomplie, justifiée par les 

difficultés rencontrées par ce dernier dans l'exécution de ses diligences, notamment 

l'identification des victimes décédées ; 

Mais at tendu qu'en se bornant à se référer, pour justifier la durée de la détention, à 

l'exécution d'une mesure d'expertise et en omettant de répondre aux articulations 
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essentielles du mémoire dont elle était saisie, la chambre d'accusation a méconnu les 
principes ci-dessus rappelés ; 

Que, dès lors, la cassation est encourue ; par ces motifs, casse et annule (...) » (Cass. 
crim. 22juillet 1997) 

« (...) Vu l'article 593 du code de procédure pénale, ensemble l'article 5 § 3 de la 
Convention européenne de sauvegarde des Droits de l 'Homme ; 

Attendu que les juges sont tenus de répondre aux chefs d'articulations essentielles 
des mémoires dont ils sont saisis ; 

Attendu que, pour rejeter la demande de mise en liberté de [J.E.], l 'arrêt a t taqué se 

borne à énoncer que les faits de viols aggravés qui lui sont imputés causent à l'ordre 

public un trouble exceptionnel et toujours persistant et que son maintien en détention 

est le seul moyen d'éviter qu'il n'exerce des pressions sur la victime et ne se sotistraie à 

l'action de la justice en se réfugiant hors du territoire français, des mesures de contrôle 

judiciaire étant insuffisantes à prévenir une telle éventualité ; 

Mais at tendu qu'en prononçant ainsi sans répondre au mémoire de l'intéressé qui 

invoquait la violation des dispositions de l'article 5 § 3 de la Convention européenne des 

Droits de l 'Homme selon lesquelles toute personne arrêtée ou détenue a le droit d'être 

jugée dans un délai raisonnable ou libérée pendant la procédure, la chambre d'accusa­

tion a privé sa décision de base légale ; 

D'où il suit que la cassation est encourue ; par ces motifs et sans qu'il y ail lieu 
d'examiner les autres moyens proposés, casse et annule (...) » (Cass. crim. 18 mai 1998, 
pourvoi n° 98-81.085) 

32. La c h a m b r e c r imine l le de la C o u r de cassa t ion c e n s u r e é g a l e m e n t 

le non- respec t des formal i tés légales p révues à pe ine de nul l i té (Cass. crim. 

25 avri l , 21 aoû t et 15 n o v e m b r e 1995, r e s p e c t i v e m e n t pourvois n"s 9 5 -

80.682, 95-83.124 et 95-84.543), ainsi que les e r r e u r s de dro i t d a n s l ' in ter­

p r é t a t i o n et l ' appl ica t ion des d isposi t ions du code de p r o c é d u r e péna le 

(Cass. crim. 11 j anv ie r , 15 février, 27 février et 10 ma i 1995, r e s p e c t i v e m e n t 

pourvois n"s 94-85.155, 94-85.570, 94-85.957 et 95-80.975). 

33 . Enfin, c o m p t e t enu des d isposi t ions insé rées d a n s le code de pro­

c é d u r e péna l e p a r la loi n" 96-1235 du 3 1 d é c e m b r e 1996, e n t r é e en v i g u e u r 

le 31 m a r s 1997, la C o u r de cassa t ion c e n s u r e d é s o r m a i s les c h a m b r e s 

d ' accusa t ion qui ne d é m o n t r e n t pas en quoi u n e m e s u r e de cont rô le j ud i ­

ciaire sera i t insuff isante en l 'espèce et qu i ne fournissent pas d ' ind ica t ions 

pa r t i cu l i è r e s jus t i f i an t la p o u r s u i t e de l ' in format ion (Cass. crim. 6 et 19 aoû t 

1997, r e spec t i vemen t pourvois n"" 97-82.955 et 97-38.014) ou des précis ions 

q u a n t au déla i prévisible d ' a c h è v e m e n t de l ' ins t ruc t ion (Cass. crim. 19 aoû t 

1997 p réc i t ée ) . 

P R O C É D U R E D E V A N T L A C O M M I S S I O N 

34. M. Civet a saisi la C o m m i s s i o n le 17 m a r s 1995, d é n o n ç a n t u n e 

violat ion de l 'ar t ic le 5 § 3 de la Conven t i on . 
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35. Le 7 avril 1997, la C o m m i s s i o n déc la ra la r e q u ê t e (n" 29340/95) 

recevable . D a n s son r appor t du 16 avril 1998 (anc ien ar t ic le 31 de la Con­

ven t ion ) , elle conclut , pa r douze voix con t re t ro is , à u n e violation de 

l 'ar t ic le 5 § 3. Le t e x t e in t ég ra l de son avis figure en a n n e x e au p r é s e n t 

a r r ê t . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

36. D a n s son m é m o i r e , le G o u v e r n e m e n t invite p r inc ipa lemen t la 

C o u r à d i re q u e le pourvoi en cassa t ion cons t i t ue u n e voie de recours qu i 

devai t ê t r e t e n t é e e t , à t i t r e subs id ia i re , q u e la d u r é e de la d é t e n t i o n pro­

visoire n ' a pas e m p o r t é violat ion de l 'ar t icle 5 § 3 la Conven t ion . 

37. De son côté , le r e q u é r a n t pr ie la C o u r de c o n s t a t e r qu ' i l y a eu 

violat ion de l 'ar t icle 5 § 3 de la Conven t i on et de lui a l louer u n e satisfac­

t ion équ i t ab l e au t i t r e de l 'ar t ic le 4 1 . 

E N D R O I T 

SUR L ' E X C E P T I O N PRÉLIMINAIRE D U G O U V E R N E M E N T 

38. Le G o u v e r n e m e n t sou t ien t à t i t r e pr inc ipa l , c o m m e déjà devant la 

C o m m i s s i o n , q u e M. Civet n ' a pas épuisé les voies de r ecour s i n t e r n e s , 

faute d 'avoir soumis le moyen t i ré d e l 'a r t ic le 5 § 3 de la Conven t ion à 

l ' e x a m e n de la C o u r de cassa t ion . Selon le G o u v e r n e m e n t , le pourvoi en 

cassa t ion cons t i tue u n recours qu i doit ê t r e t e n t é en m a t i è r e de d é t e n t i o n 

provisoire . Il insis te n o t a m m e n t sur le fait q u e la C o u r de cassa t ion 

r e p r e n d le con tenu des mot iva t ions r e t e n u e s pa r les c h a m b r e s d 'accusa­

t ion, s ' assure de leur conformi té aux exigences légales et vérifie q u e les 

ju r id i c t ions du fond se sont exp l iquées , sans insuffisance ni con t rad ic t ion , 

au sujet de la d u r é e de la d é t e n t i o n provisoi re . 

39. Le r e q u é r a n t r é t o r q u e q u e le pourvoi en cassa t ion n 'es t pas u n 

recours efficace en m a t i è r e de d u r é e de la d é t e n t i o n provisoire , la C o u r d e 

cassa t ion re fusant d ' app réc i e r un moyen t i ré de l 'ar t icle 5 § 3 de la Con­

ven t ion , moyen qu 'e l le qualif ie « de fait ». 

40. Selon la C o m m i s s i o n , M. Civet a sat isfai t aux ex igences de l ' anc ien 

ar t ic le 26 (nouvel ar t ic le 35) de la Conven t i on . Elle e s t ime q u e la C o u r d e 

cassa t ion n ' e x a m i n e q u e les moyens en dro i t et, p a r t a n t , q u ' u n moyen t i ré 

de la d u r é e excessive de la p r o c é d u r e , au r e g a r d des disposi t ions d e 

l 'ar t icle 5 § 3 de la Conven t ion , est i r recevable devan t la C o u r de cassa t ion 

c o m m e é t a n t u n moyen de « p u r fait » ou « m é l a n g é de fait et de dro i t ». 

4 1 . La C o u r rappe l le que la finalité de l 'ar t icle 35 est de m é n a g e r aux 

E t a t s c o n t r a c t a n t s l 'occasion de p réven i r ou r e d r e s s e r les violat ions allé­

guées con t r e eux avan t que ces a l l éga t ions ne lui soient soumises (voir, pa r 
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e x e m p l e , les a r r ê t s H e n t r i c h c. F r a n c e du 22 s e p t e m b r e 1994, série A 

n" 296-A, p. 18, § 33 ; Reml i c. F r a n c e du 23 avril 1996, Recueil des arrêts et 

décisions 1996-11, p . 5 7 1 , § 33). Ainsi , le grief don t on e n t e n d saisir la C o u r 

doit d ' abo rd ê t r e soulevé, au moins en subs t ance , d a n s les fo rmes et dé la is 

p resc r i t s pa r le droi t i n t e r n e , devan t les j u r id i c t ions na t i ona l e s app ro ­

pr iées . N é a n m o i n s , les d isposi t ions de l 'ar t ic le 35 de la C o n v e n t i o n ne 

prescr iven t l ' é p u i s e m e n t q u e des recours à la fois relat i fs aux violat ions 

inc r iminées , d isponibles et a d é q u a t s . Ils doivent ex is te r à un d e g r é suffi­

san t de c e r t i t u d e , non s e u l e m e n t en théo r i e ma i s auss i en p r a t i q u e , s ans 

quoi leur m a n q u e n t l 'effectivité e t l 'accessibi l i té voulues ; il i ncombe à 

l 'Eta t d é f e n d e u r de d é m o n t r e r q u e ces ex igences se t rouven t r éun i e s (voir 

n o t a m m e n t les a r r ê t s Verni l lo c. F r a n c e du 20 février 1991, série A n° 198, 

pp . 11-12, § 27 ; D a l i a c . F rance du 19 février \998, Recueil 1998-1, pp . 87-88, 

§ 3 8 ) . 

La C o u r rappe l le é g a l e m e n t que le pourvoi en cassa t ion figure p a r m i 

les voies de r ecou r s à épu i se r en pr inc ipe pour se c o n f o r m e r à l 'ar t ic le 35 

(voir l ' a r rê t Reml i p réc i t é , p . 572, § 42) . 

A cet éga rd , la C o u r a déjà eu l 'occasion d ' ins i s t e r sur le rôle crucial de 

l ' ins tance en cassa t ion , qui cons t i tue u n e phase pa r t i cu l i è r e de la p ro ­

cédure péna le don t l ' impor t ance peu t se révéler cap i ta le pour l 'accusé 

(voir les a r r ê t s O m a r et G u é r i n c. F r a n c e du 29 juillet 1998, Recueil 1998-V, 

r e s p e c t i v e m e n t p. 1841, § 4 1 , et p . 1869, § 4 4 ) . 

42. En l 'espèce, la C o u r relève q u e le r e q u é r a n t n ' a pas formé de 

pourvoi en cassa t ion à l ' encon t re des a r r ê t s de la c h a m b r e d ' accusa t ion de 

la cour d ' appe l de Lyon, sous réserve de deux excep t ions : d ' une p a r t , le 

r e q u é r a n t forma un pourvoi con t re l ' a r rê t de la c h a m b r e d ' accusa t ion du 

24 j u i n 1994, pourvoi dont il fut déc la ré déchu faute d 'avoir déposé un 

m é m o i r e d a n s le déla i légal ( p a r a g r a p h e 18 ci-dessus) ; d ' a u t r e p a r t , il 

fo rma un pourvoi en cassa t ion con t r e l ' a r rê t de mise en accusa t ion et de 

renvoi devan t la cour d 'assises ( p a r a g r a p h e 16 c i -dessus) . Le r e q u é r a n t n ' a 

donc j a m a i s soulevé le moyen t i ré de l 'ar t icle 5 § 3 de la Conven t ion d a n s 

le cadre d ' un pourvoi en cassa t ion . 

43 . La C o u r c o n s t a t e que la C o u r de cassa t ion est ef fec t ivement liée 

p a r les faits s o u v e r a i n e m e n t é tabl is p a r la c h a m b r e d ' accusa t ion (pa ra ­

g r a p h e 31 c i -dessus) . C e t t e s i t ua t ion se jus t i f ie p a r la n a t u r e du pourvoi e n 

cassa t ion , lequel cons t i tue une voie de recours à finalité d i f férente de celle 

de l ' appel . Les possibi l i tés de cassa t ion é t a n t l imi tées , de p a r les dis­

posi t ions de l 'ar t icle 591 du code de p r o c é d u r e péna l e , aux violat ions de la 

loi ( p a r a g r a p h e 29 c i -dessus) , il ne r e n t r e pas d a n s les a t t r i b u t i o n s de la 

C o u r de cassa t ion de reveni r , c o m m e le fait u n e cour d ' appe l , sur 

l ' appréc ia t ion des é l é m e n t s de pu r fait. 

Mais , de l'avis de la C o u r , on ne s au ra i t p o u r a u t a n t a p p r é h e n d e r les 

« faits » et le « droi t » c o m m e deux d o m a i n e s r a d i c a l e m e n t sépa rés , et se 

sa t is fa i re d 'un r a i s o n n e m e n t condu i san t à n ie r leur imbr ica t ion et leur 
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c o m p l é m e n t a r i t é . N o n o b s t a n t sa c o m p é t e n c e qu i est l imi tée a u x moyens 

« en dro i t », la C o u r de cassa t ion n ' e n a pas moins p o u r miss ion de con­

t rô ler l ' adéqua t ion e n t r e , d ' u n e p a r t , les faits é tabl i s pa r les j u g e s du fond 

et , d ' a u t r e p a r t , la conclusion à laquel le ces d e r n i e r s ont abou t i sur le 

f ondemen t de ces c o n s t a t a t i o n s . Ainsi , au-de là d ' un e x a m e n de la régula­

r i té de l ' a r rê t qu i lui est déféré , la C o u r de cassa t ion vérifie que la 

c h a m b r e d ' accusa t ion a a d é q u a t e m e n t mot ivé sa décis ion de m a i n t i e n en 

d é t e n t i o n au r ega rd des faits de l 'espèce ( p a r a g r a p h e s 31 à 33 ci-dessus) . 

D a n s le cas c o n t r a i r e , ce t t e décision encour t la cassa t ion . La C o u r es t ime 

dès lors q u e la C o u r de cassa t ion est à m ê m e d ' appréc ie r , su r la base d 'un 

e x a m e n de la p r o c é d u r e , le respec t de la p a r t des au to r i t é s jud ic i a i r e s du 

déla i r a i sonnab le c o n f o r m é m e n t aux exigences de l 'ar t ic le 5 § 3 de la 

Conven t i on ( p a r a g r a p h e 31 c i -dessus) . 

44. En r é s u m é , M. Civet , en n 'u t i l i s an t pas la voie du recours en cas­

sa t ion , n ' a pas donné aux ju r id i c t ions f rançaises l 'occasion que l 'ar t icle 35 

a pour finali té de m é n a g e r en pr inc ipe aux E t a t s c o n t r a c t a n t s : évi ter ou 

r e d r e s s e r les violat ions a l l éguées con t re eux (voir, e n t r e a u t r e s , les a r r ê t s 

G u z z a r d i c. I ta l ie du 6 n o v e m b r e 1980, sér ie A n° 39, p . 27, § 72, et C a r d o t 

c. F r a n c e du 19 m a r s 1991, sér ie A n" 200, p . 19, § 36) . L ' excep t ion de non-

é p u i s e m e n t des voies de recours i n t e r n e s se révèle donc fondée. 

P A R C E S M O T I F S , L A C O U R 

Dit, p a r douze voix c o n t r e c inq, q u e faute d ' é p u i s e m e n t des voies de 

recours i n t e r n e s , elle ne p e u t c o n n a î t r e du fond de l 'affaire. 

Fai t en français et en angla i s , puis p rononcé en a u d i e n c e pub l ique au 

Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 28 s e p t e m b r e 1999. 

Luzius WILDHABER 
Prés iden t 

Miche le DE SALVIA 

Greffier 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion d i s s iden te com­

m u n e à M""' P a l m , Sir Nicolas B r a t z a , M. F ischbach , M. Zupanc i c et 

M. H e d i g a n . 

L.W. 

M.d.S. 



210 ARRÊT CIVET c. FRANCE 

O P I N I O N D I S S I D E N T E C O M M U N E A M " " P A L M , 

S i r N i c o l a s B R A T Z A , M . F I S C H B A C H , M . Z U P A N C I C 

E T M . H E D I G A N , J U G E S 

La C o u r a conclu à l ' i r recevabi l i té de la r e q u ê t e en ra ison du défaut 

d ' é p u i s e m e n t des voies de r ecour s i n t e r n e s pa r M. Civet , f au te p o u r lui 

d 'avoir formé un pourvoi en cassa t ion d u r a n t la d é t e n t i o n provisoire . Nous 

voulons s igna ler no t r e désaccord avec le r a i s o n n e m e n t et la solut ion 

a d o p t é s pa r la major i t é des j u g e s . 

No t re C o u r a e s t imé q u e la thèse du G o u v e r n e m e n t devai t l ' e m p o r t e r , 

c o m p t e t enu de la p o r t é e du cont rô le opé ré p a r la C o u r de cassa t ion . Afin 

d 'év i te r tou t m a l e n t e n d u , il nous semble u t i le , à t i t r e p réa l ab l e , de p ré ­

ciser les poin ts d 'accord avec la major i t é des j u g e s . 

En p r e m i e r lieu, nous n ' e n t e n d o n s pas con t e s t e r le fait « q u e le pourvoi 

en cassa t ion figure p a r m i les voies de recours à épu i se r en pr inc ipe p o u r se 

confo rmer à l 'ar t icle [35] » ( a r r ê t Reml i c. F r a n c e du 23 avril 1996, Recueil 

des arrêts et décisions 1996-11, p . 572, § 42) . Res t e q u e seules les voies de 

recours effectives et p rop res à r e d r e s s e r la s i tua t ion a l l éguée doivent ê t r e 

épu isées et qu '« il i ncombe à l 'Eta t d é f e n d e u r de d é m o n t r e r q u e ces exi­

gences se t rouven t r éun i e s » (voir n o t a m m e n t l ' a r rê t Verni l lo c. F r a n c e du 

20 février 1991, série A n" 198, pp. 11-12, § 27). Lo r sque le G o u v e r n e m e n t 

ne pa rv ien t pas à é t aye r sa thèse c o n c e r n a n t l ' a d é q u a t i o n et l 'effectivité 

du r ecour s , la C o u r e u r o p é e n n e est en dro i t d ' e s t i m e r q u e le pourvoi en 

cassa t ion ne sat isfai t pas à la condi t ion d'efficacité (a r rê t Da l ia c. F rance 

du 19 février 1998, Recueil 1998-1, pp . 87-88, § 38). Pa r a i l leurs , la C o u r a 

déjà eu l 'occasion d ' acco rde r u n e po r t ée re la t ive au pourvoi en cassa t ion , 

d a n s un a u t r e con t ex t e : elle a en effet e s t imé , d a n s les affaires Lete l l ie r et 

N a v a r r a con t r e la F r a n c e , q u e les d isposi t ions de l 'ar t icle 5 § 4 n ' ava ien t 

pas é té violées - m a l g r é des d u r é e s eng loban t une p r o c é d u r e en cassa t ion 

qui « insp i r [a ] des d o u t e s à la C o u r » - aux motifs que le con t rô le voulu 

par l 'ar t icle 5 § 4 se satisfait du dro i t de dépose r de nouvel les d e m a n d e s de 

mise en l iber té à tou t m o m e n t devan t le j u g e d ' i n s t ruc t ion ( respect ive­

m e n t a r r ê t s des 2 6 j u i n 1991, série A n " 207, p . 22, § 56 ; 23 n o v e m b r e 1993, 

sér ie A n" 273-B, pp . 28-29, § 29). Ainsi , le pr incipe de l 'obl igat ion de for­

m e r un pourvoi en cassa t ion connaî t - i l des excep t ions , don t c e r t a i n e s ont 

déjà é té re levées p a r no t re C o u r . 

En second lieu, nous ne souha i tons ni r e m e t t r e en cause , ni m i n i m i s e r 

la j u r i s p r u d e n c e de la C o u r de cassa t ion . Le code de p r o c é d u r e péna l e 

c r é a n t une obl iga t ion de mot iva t ion des décisions de p l a c e m e n t et 

de m a i n t i e n en d é t e n t i o n provisoi re , la C o u r de cassa t ion exerce un con­

t rôle sur le respec t de ce t t e ob l iga t ion légale . II ne fait a u c u n d o u t e q u e , 
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d a n s le cadre de ce con t rô le , u n e d is t inc t ion e n t r e le « fait » et le « droi t » 

sera i t art if icielle, d ' a u t a n t que la C o u r de cassa t ion vérifie q u e la mot iva­

t ion, conforme à la loi, repose sur des é l é m e n t s d ' espèce et non , p a r 

e x e m p l e , sur des motifs s t é r éo typés (la décis ion de la C o m m i s s i o n n ' ap ­

po r t e pas ce t t e précis ion, mais elle ne la r e m e t pas en cause p o u r a u t a n t ) . 

D a n s ses a r r ê t s , la C o u r de cassa t ion uti l ise é g a l e m e n t la not ion 

d'« app réc i a t ion souvera ine des j u g e s du fond ». Q u e l l e est la p o r t é e d e 

c e t t e formule ? Elle renvoie au rôle i m p a r t i à la C o u r de cassa t ion , j u g e d u 

droi t et non du fait. N ' é t a n t pas un u l t ime d e g r é de ju r id ic t ion au fond, la 

C o u r de cassa t ion n ' a pas à r even i r sur les é l é m e n t s de fait. Elle peu t 

n é a n m o i n s con t rô le r l ' appl ica t ion , pa r les j u g e s du fond, des règles d e 

droi t aux cons t a t a t i ons et app réc i a t ions s o u v e r a i n e m e n t effectuées « en 

fait ». Les j u r i s p r u d e n c e s c i tées pa r no t re C o u r d a n s son a r r ê t ne d isent 

pas a u t r e chose. 

Nous en r evenons donc à l 'essent iel : quel le é t a i t , p r é c i s é m e n t , la 

ques t ion posée à n o t r e C o u r ? Il s 'agissai t de savoir si le pourvoi en cassa­

t ion offre une q u e l c o n q u e ut i l i té p o u r r e m é d i e r au grief a l l égué , l o r squ 'un 

r e q u é r a n t ne se p la in t q u e de la d u r é e de la d é t e n t i o n provisoire qu ' i l subit 

(ce qu i r e p r é s e n t e une ques t ion « clé » sous l 'angle de l 'ar t ic le 5 § 3) . 

D a n s son a r r ê t , la C o u r r épond en associant ce gr ief à la mot iva t ion des 

a r r ê t s de la c h a m b r e d ' accusa t ion . Ainsi , la ques t ion de la d u r é e ne se 

posera i t j a m a i s « en soi », de façon isolée, ma i s toujours en fonction de la 

mot iva t ion r e t e n u e p a r la c h a m b r e d ' accusa t ion sous cont rô le de la C o u r 

de cassa t ion . « D u r é e » et « mot iva t ion » se ra i en t indivisibles : d 'où l'effi­

caci té du pourvoi en cassa t ion . 

Aussi , il nous s emble nécessa i re d ' env i sager le p r o b l è m e d i f f é r emmen t , 

p a r le biais d 'hypothèses c o r r e s p o n d a n t à des s i t ua t ions réel les : 

1. U n r e q u é r a n t con t e s t e une ou p lus ieurs cons t a t a t i ons « e n fait » 

r e t e n u e s pa r les j u g e s du fond pour jus t i f i e r son p l a c e m e n t ou 

son m a i n t i e n en d é t e n t i o n : pourra- t - i l les c r i t i que r d a n s le cad re d ' un 

pourvoi en cassa t ion ? La réponse est non. Le p r é c é d e n t r a p p e l de 

j u r i sp rudence le conf i rme : la C o u r de cassa t ion est i n c o m p é t e n t e , s 'agis-

san t de la d é t e r m i n a t i o n souvera ine des c i r cons tances de l 'affaire. Voilà 

donc u n p r e m i e r cas de figure où le pourvoi en cassa t ion n ' a pas à ê t re 

t e n t é . 

2. U n r e q u é r a n t e s t ime q u e , n o n o b s t a n t les mot iva t ions avancées (ou 

suscept ib les de l ' ê t re) p a r la c h a m b r e d ' accusa t ion , la d u r é e de sa d é t e n ­

t ion provisoire est , « en soi », abusive : pour ra - t - i l e f f icacement la c r i t i que r 

d a n s le cad re d ' un pourvoi en cassa t ion ? La r éponse est mu l t ip l e : 

— oui, si le r e q u é r a n t se p la in t de ce q u e les mot iva t ions ne peuven t 

jus t i f i e r le m a i n t i e n en d é t e n t i o n (parce qu 'e l les sont s t é réo typées , 

qu 'e l les ne r eposen t pas su f f i s amment su r les faits de l ' espèce, qu 'e l les se 

con t r ed i sen t , ou bien qu ' e l l e s ne r é p o n d e n t pas aux moyens pé-

r e m p t o i r e s ) ; 
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- non, si le r e q u é r a n t con t e s t e les app réc i a t ions en fait à l 'or igine des 

motifs (qu'i l peu t e s t i m e r fausses , t e n d a n c i e u s e s , etc.) ; 

- non, s'il se c o n t e n t e de d i re q u e , i n d é p e n d a m m e n t des faits re levés 

pa r la c h a m b r e d ' accusa t ion et des déduc t ions qu 'e l le en t i r e , il nie avoir 

c o m m i s des infrac t ions et d e m a n d e le bénéfice de la p r é s o m p t i o n d ' inno­

cence ; 

- non, si la d u r é e e l l e -même est en cause , c 'es t -à-dire si, indé­

p e n d a m m e n t du bien-fondé des mot iva t ions r e t e n u e s p a r les j u g e s du 

fond, la d u r é e de la d é t e n t i o n avant j u g e m e n t est , en soi, t r op longue . 

D a n s tous les cas de figure où la r éponse est « non », le r e q u é r a n t ne peu t 

q u e dépose r de nouvel les r e q u ê t e s devan t le j u g e d ' i n s t ruc t ion puis , le cas 

é c h é a n t , saisir la c h a m b r e d ' accusa t ion , d a n s l 'espoir de modif ier leur 

i n t ime convict ion : le pourvoi ne cons t i t ue donc pas un recours efficace. 

Nous voudr ions ins is ter tou t p a r t i c u l i è r e m e n t sur l ' appréc ia t ion du 

c a r a c t è r e r a i sonnab le ou non de la d u r é e de la d é t e n t i o n , p r o b l è m e 

r é c u r r e n t et crucial p o u r no t r e C o u r . 

Le g o u v e r n e m e n t français n ' a p rodu i t a u c u n a r r ê t : 

- pa r lequel la C o u r de cassa t ion a u r a i t , d'elle-même, c en s u ré la d é t e n ­

t ion provisoire au mot i f qu 'e l le d u r a i t depu i s t r op l o n g t e m p s et ce, m a l g r é 

l 'avis c o n t r a i r e et les mot iva t ions c i rcons tanc iées de la c h a m b r e d 'accusa­

t ion ; 

- a fortiori, p a r l eque l il se ra i t é tab l i q u e la C o u r s u p r ê m e , re levan t 

d ' e l l e - m ê m e u n e d u r é e excessive de la d é t e n t i o n , sera i t suscept ib le de 

r e m e t t r e la p e r s o n n e d é t e n u e en l iber té pour ce seul mot i f (et non en 

ra ison de la violat ion d ' u n e disposi t ion légale p resc r i t e à pe ine de r e m i s e 

en l iber té de l ' i n t é ressé ) . 

P a r a i l leurs on n o t e r a que , d a n s les affaires où les o r g a n e s de la 

Conven t i on ont e s t imé qu ' i l y avai t eu violat ion de l 'ar t ic le 5 § 3 de la 

Conven t i on en ra ison d ' une d u r é e excessive de la d é t e n t i o n provisoire , la 

C o u r de cassa t ion avait p r é a l a b l e m e n t é té saisie : elle n ' ava i t pas c en s u ré 

les d u r é e s des d é t e n t i o n s , ni m ê m e t e n t é de le faire (voir n o t a m m e n t 

a r r ê t s Le te l l ie r et N a v a r r a p réc i t és ; K e m m a c h e c. F r a n c e (n"s 1 et 2) du 

27 n o v e m b r e 1991, série A n" 2 1 8 ; M u l l e r c. F rance du 17 m a r s 1997, 

Recueil 1997-11). 

Plus significatif encore : l ' a r rê t de n o t r e C o u r se h e u r t e à la j u r i s ­

p r u d e n c e de la c h a m b r e c r imine l le de la C o u r de cassa t ion e l l e - m ê m e , 

n o t a m m e n t en ses a r r ê t s des 18 février et 6 m a r s 1986 (Bull, crim., res­

p e c t i v e m e n t n° 66 et n" 94) et 12 d é c e m b r e 1988 (Bull. crim. n™ 418 et 419) 

ci tés p a r la C o m m i s s i o n . Ces a r r ê t s qual i f ien t le moyen t i ré de l 'ar t ic le 5 

§ 3 de la Conven t i on soit de « moyen de pu r fait », soit de « moyen m é l a n g é 

de fait et de dro i t », ce qui , dans tous les cas , condui t à son i r recevabi l i té . 

En par t i cu l i e r , d a n s son a r r ê t du 6 m a r s 1986, la C o u r de cassa t ion r épond 

en ces t e r m e s , d é n u é s de t o u t e a m b i g u ï t é , au moyen t i ré de la violat ion de 

l 'ar t icle 5 § 3 : 
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« Attendu, enfin, que la chambre d'accusation s'est expliquée au sujet de la complexité et 

de la durée de la procédure ; que si clic ne s'est expressément référée qu'à l'article 6 de 

la Convention européenne de sauvegarde des Droits de l 'Homme, il se déduit de sa 

décision de rejet de la demande de mise en liberté qu'elle a estimé que la durée de la détention 

elle-même n 'excédait pas un délai raisonnable ; que celte appréciation de fait échappe au contrôle de la 

Cour de cassation. » (souligné par nous) 

D ' a u t r e s a r r ê t s ont suivi, con f i rman t q u e la ques t ion du c a r a c t è r e 

r a i sonnab le ou non de la d u r é e de la d é t e n t i o n provisoire est u n e ques t i on 

de fait qu i é chappe à la c o m p é t e n c e de la C o u r de cassa t ion ( n o t a m m e n t , 

a r r ê t s des 28 n o v e m b r e 1991, revue Droit pénal 1991, c o m m . 274 ; 3 ma i 

1993, Bull. crim. n" 160). En o u t r e , la C o u r e u r o p é e n n e avai t dé jà eu 

l 'occasion de se convaincre de la réa l i t é de ce t t e j u r i s p r u d e n c e à l 'occasion 

de l ' e x a m e n de l 'affaire M u l l e r (p réc i t ée ) . D a n s ce t t e affaire, la C o u r d e 

cassa t ion avait j u g é , p lus de q u a t r e ans ap rè s le d é b u t d ' u n e d é t e n t i o n 

provisoire : 

« Attendu que, pour répondre aux conclusions arguant d'une violation de l'article 5 § 3 

de la Convention au motif que la détention provisoire aurait excédé un délai 

raisonnable, les juges énoncent « qu 'en l'espèce, ce délai raisonnable n 'a pas été dépassé, au vu de la 

complexité de l'affaire et de la multiplicité des faits reprochés à l'accusé » ; 

Que celle appréciation defait échappe au contrôle de la Cour de cassation. » (souligné par nous) 

(arrêt du 23 mars 1993, cité dans l'arrêt Muller précité, p. 384, § 28) 

Enfin, l ' i r recevabi l i té d ' un moyen fondé sur le c a r a c t è r e excessif de la 

d u r é e e l l e -même (qui peu t en r éa l i t é s ' appréc ie r s é p a r é m e n t de la ques ­

t ion des mot iva t ions r e t e n u e s ) t rouve u n e conf i rmat ion d a n s u n e a u t r e 

j u r i s p r u d e n c e de la c h a m b r e c r imine l le de la C o u r de cassa t ion relat ive à 

des dé la i s . En effet, la loi n" 96-1235 d u 31 d é c e m b r e 1996 a inséré cer­

ta ines disposi t ions nouvel les d a n s le code de p r o c é d u r e péna l e , dont 

l 'ar t ic le 144-1 qui vise e x p r e s s é m e n t la no t ion de « d u r é e raison­

nable », ma i s aussi l 'ar t icle 145-3 qui d ispose que les o r d o n n a n c e s du j u g e 

d ' i n s t ruc t ion o r d o n n a n t le m a i n t i e n en d é t e n t i o n ou r e j e t a n t une 

d e m a n d e de mise en l iber té doivent auss i c o m p o r t e r , n o t a m m e n t , « les 

indica t ions pa r t i cu l i è re s qui jus t i f i en t en l 'espèce (...) le dé la i prévisible de 

l ' a c h è v e m e n t de la p r o c é d u r e ». Nous s o m m e s donc , à l ' ins tar de la ques ­

t ion qu i nous occupe , en p ré sence d ' une ques t i on de « dé la i » qu ' i l convient 

d ' app réc i e r et qu i doit ê t r e spéc i a l emen t mot ivée aux t e r m e s de la loi. 

S'agit-il pour a u t a n t d ' une q u e s t i o n de dro i t suscept ib le d ' u n e c e n s u r e p a r 

la C o u r de cassa t ion ? La r éponse est non : l ' appréc ia t ion de ce déla i est 

« une ques t i on de p u r fait qui é c h a p p e a u cont rô le de la C o u r de cassa­

t ion ». (Cass. crim. 28 avril 1998, pourvoi n° 98-80.754, Recueil Dalloz-Sirey 

1998, in fo rma t ions r ap ides , p . 172). 

Ainsi , nous avons la convict ion de ce q u e l ' appréc ia t ion d ' un « dé la i », 

qu ' i l soit p révu pa r la Conven t i on ou pa r la loi i n t e r n e , é chappe à la com­

p é t e n c e de la C o u r de cassa t ion . C e l a fut relevé p a r la C o m m i s s i o n , 

l aque l le a pr is soin d ' e x a m i n e r la ques t ion de la recevabi l i té en sa forma-
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lion p lén iè re et n ' a renvoyé l 'affaire devan t u n e c h a m b r e pour l ' e x a m e n 

au fond q u ' a p r è s sa décis ion - u n a n i m e - de recevabi l i té . 

Il nous semble donc q u e la posi t ion a d o p t é e par la major i t é des j u g e s se 

h e u r t e à ces n o m b r e u x cas de figure d a n s lesquels le pourvoi en cassa t ion 

ne p e r m e t pas de r e m é d i e r au grief a l l égué . En par t i cu l i e r , les t rois 

ex t r a i t s de décis ions de la C o u r de cassa t ion cités d a n s l ' a r rê t (voir « Le 

droi t et la p r a t i q u e i n t e r n e s p e r t i n e n t s ») ne c o n c e r n e n t q u ' u n e j u r i s ­

p r u d e n c e c o n s t a n t e re la t ive à l 'obl igat ion, p o u r les c h a m b r e s d 'accusa­

t ion, de r é p o n d r e aux moyens p é r e m p t o i r e s , n o t a m m e n t ceux t i rés de 

l 'ar t icle 5 § 3 : mais cela n ' e m p o r t e un cont rô le de la C o u r s u p r ê m e ni sur 

le déla i l u i - m ê m e , ni sur l ' appréc ia t ion souvera ine des j u g e s du fond. 

A n ' e n pas d o u t e r , la p r é s e n t e espèce r e n t r e d a n s ces cas de f igure où le 

pourvoi est inefficace : le r e q u é r a n t p ro t e s t a i t de son innocence , con te s t a i t 

les cons t a t a t i ons « en fait » r e t e n u e s p a r les j u g e s du fond pour jus t i f ie r 

son p l a c e m e n t puis son m a i n t i e n en d é t e n t i o n , d e m a n d a i t le bénéfice de la 

p r é s o m p t i o n d ' innocence et se p la igna i t de la d u r é e de la d é t e n t i o n 

« en soi » ; bref, r i en qu i ouvre eff icacement la voie de la cassa t ion . 
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A. G r i e f d é c l a r é r e c e v a b l e 

37. La C o m m i s s i o n a déc la ré recevable le gr ief du r e q u é r a n t selon 

lequel sa d é t e n t i o n provisoire a u r a i t connu u n e d u r é e excessive. 

B. P o i n t e n l i t i ge 

38. La C o m m i s s i o n est appe lée à se p r o n o n c e r sur le point de savoir s'il 

y a eu, en l 'espèce, violat ion de l 'ar t icle 5 § 3 de la Conven t ion . 

C. S u r la v i o l a t i o n d e l 'art ic le 5 § 3 d e la C o n v e n t i o n 

39. L 'ar t ic le 5 § 3 de la C o n v e n t i o n dispose : 

« Toute personne arrêtée ou détentie, dans les conditions prévues au paragraphe 1 c) 

du présent article (...) a le droit d'être jugée dans un délai raisonnable, ou libérée pen­

dant la procédure. La mise en liberté peut être subordonnée à une garantie assurant la 

comparution de l'intéressé à l'audience. » 

1. Période à prendre en considération 

40. La pér iode à cons idé re r a d é b u t é le 7 oc tobre 1993, d a t e à laque l le 

le r e q u é r a n t fut placé sous m a n d a t de dépô t , pour s 'achever le 27 j u i n 

1996, d a t e à laque l le le r e q u é r a n t fut c o n d a m n é . Elle s ' é tend donc sur 

deux ans , hui t mois et vingt j o u r s . 

2. Caractère raisonnable de la durée de la détention provisoire 

4 1 . Le r e q u é r a n t cons idère q u e sa d é t e n t i o n provisoire n ' é t a i t pas 

jus t i f iée p o u r m e n e r l ' ins t ruc t ion à bien. 

42. Le g o u v e r n e m e n t d é f e n d e u r e s t ime qu ' i l y avait des ra i sons p lau­

sibles de soupçonner le r e q u é r a n t d 'avoir commis une infract ion. Le Gou­

v e r n e m e n t , qui soul igne la gravi té des faits et l ' impor t ance des sanc t ions 

encou rues , e s t ime q u e la d é t e n t i o n provisoire é ta i t jus t i f iée au r e g a r d du 

r i sque de fuite, le r e q u é r a n t é t a n t en s i tua t ion d ' i so lement familial , de 

d a n g e r de r épé t i t i on des inf rac t ions , de t roub le à l 'o rdre publ ic et de 

r i sque de press ion sur les t é m o i n s et v ic t imes . 

43 . La C o m m i s s i o n rappe l le qu ' i l i ncombe en p r e m i e r lieu aux au to ­

r i tés jud ic i a i r e s na t i ona l e s de vei l ler à ce q u e , dans un cas d o n n é , la d u r é e 

de la d é t e n t i o n provisoire d ' u n accusé ne dépasse pas la l imi te du rai­

sonnab le . A c e t t e fin, il l eur faut e x a m i n e r t ou t e s les c i r cons tances de 

n a t u r e à révé ler ou éca r t e r l ' exis tence d ' u n e vé r i t ab le ex igence d ' i n t é r ê t 

publ ic jus t i f i an t , eu éga rd à la p r é s o m p t i o n d ' innocence , u n e excep t ion à 

la règle du respec t de la l iber té individuel le et en r e n d r e c o m p t e d a n s 
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leurs décis ions re la t ives aux d e m a n d e s d ' é l a rg i s s emen t . C 'es t essen­

t i e l l emen t sur la base des motifs figurant d a n s lesdi tes décis ions , ainsi q u e 

des faits non con t rouvés ind iqués pa r l ' in té ressé d a n s ses recours , que la 

C o m m i s s i o n doit d é t e r m i n e r s'il y a eu ou non viola t ion de l 'ar t icle 5 § 3 d e 

la Conven t i on (Cour eur . D H , a r r ê t W. c. Suisse du 2 6 j a n v i e r 1993, série A 

n"254-A, p. 15, § 30) . 

44. Q u a n d u n e a r r e s t a t i o n se fonde sur des ra isons p laus ib les d e 

soupçonne r q u e l q u ' u n d 'avoir accompl i u n e infract ion, leur pe r s i s t ance 

est une condi t ion sine qua non de la r égu l a r i t é du m a i n t i e n en d é t e n ­

t ion, ma i s au bout d ' un ce r t a in t e m p s elle ne suffit p lus ; la C o m m i s s i o n 

doit a lors é tab l i r si les a u t r e s motifs a d o p t é s pa r les a u t o r i t é s jud ic i a i r e s 

c o n t i n u e n t à l ég i t imer la pr iva t ion de l ibe r té . Q u a n d ils se révè len t 

« p e r t i n e n t s » et « suffisants », elle r e che rche de surcroî t si les a u t o r i t é s 

na t iona le s c o m p é t e n t e s on t a p p o r t é u n e « di l igence pa r t i cu l i è r e » à la 

pour su i t e de la p r o c é d u r e ( a r r ê t W. c. Suisse p réc i té , ibidem). 

45. P o u r re je te r les d e m a n d e s de mise en l iber té du r e q u é r a n t , les 

ju r id i c t ions i n t e r n e s a v a n c è r e n t les motifs su ivan ts : le r i sque de fuite, le 

r i sque de r e n o u v e l l e m e n t de l ' infract ion, le t roub le à l 'ordre publ ic , la 

nécess i té d ' e m p ê c h e r une press ion sur les t é m o i n s . 

a) Le danger de fuite 

46. S 'agissant du d a n g e r de fuite et de l ' absence de g a r a n t i e s de 

r e p r é s e n t a t i o n , la C o m m i s s i o n rappe l le q u ' u n tel d a n g e r ne s ' appréc ie pas 

u n i q u e m e n t sur la base de cons idé ra t ions t o u c h a n t à la g rav i té de la pe ine 

e n c o u r u e , ma i s en fonction d ' un e n s e m b l e d ' é l é m e n t s tels q u e « [le] 

c a r a c t è r e de l ' in té ressé , (...) sa m o r a l i t é , (...) son domici le , sa profession, 

ses r e s sources , ses l iens fami l iaux, ses l iens de tous o r d r e s avec le pays où il 

est poursuivi , [qui] peuven t soit con f i rmer l ' ex is tence du d a n g e r de fuite 

soit le faire a p p a r a î t r e c o m m e à ce point r édu i t qu ' i l ne peu t jus t i f i e r une 

d é t e n t i o n provisoire » (Cour eur . D H , a r r ê t N e u m e i s t e r c. A u t r i c h e du 

27 j u i n 1968, sér ie A n " 8, p. 39, § 10). 

47. D a n s le cas d ' e spèce , la C o m m i s s i o n e s t ime que ce r i sque ne 

pouvai t jus t i f ie r le m a i n t i e n en d é t e n t i o n du r e q u é r a n t p e n d a n t p r e s q u e 

trois ans . 

48 . D a n s la m e s u r e où l ' a r rê t de la c h a m b r e d ' accusa t ion de la cour 

d ' appe l de Lyon fait e s s e n t i e l l e m e n t é t a t du fait q u e le r e q u é r a n t é ta i t 

sans emplo i , de sa p e r s o n n a l i t é v io lente et de la gravi té des cha rges pour 

jus t i f ier le r i sque de fuite, il a p p a r a î t i n su f f i s amment mot ivé q u a n t aux 

c i rcons tances visant à é tab l i r v é r i t a b l e m e n t le d a n g e r de fuite. La C o m ­

mission r e m a r q u e é g a l e m e n t q u e les t r i b u n a u x n 'on t pas e x a m i n é la 

ques t i on de savoir s'il exis ta i t des a l t e rna t ives possibles pour a s s u r e r la 

r e p r é s e n t a t i o n du r e q u é r a n t (voir, n o t a m m e n t , C o u r eur . D H , a r r ê t 

W e m h o f f c. A l l e m a g n e du 27 j u i n 1968, sér ie A n" 7, p . 25, § 15). 
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b) Le danger de répétit ion d'infractions 

49. La C o m m i s s i o n cons t a t e q u e la p r e m i è r e vic t ime invoquai t des 

faits c o m m i s e n t r e 1984 et 1987, soit des faits vieux de six à neuf ans avant 

le dépôt de p l a in t e et la mise en e x a m e n du r e q u é r a n t . Q u a n t à la seconde 

v ic t ime, elle p o r t a p la in te pour des faits r e m o n t a n t à cinq ans . 

50. La C o m m i s s i o n relève en o u t r e que les faits dénoncés s ' inscri­

va ien t d a n s un con t ex t e pa r t i cu l i e r , à savoir des faits de viols commis sur 

des m i n e u r e s au domici le familial , pa r un a s c e n d a n t l ég i t ime ayant a u t o ­

r i té sur les v ic t imes . O r , lors de la mise en e x a m e n du r e q u é r a n t , les deux 

v ic t imes é t a i en t ma jeu re s , vivaient s épa rée s de leur pè re , la p r e m i è r e 

é t a n t m ê m e m a r i é e . Enfin, le r e q u é r a n t vivait, a insi que le soul igne le 

G o u v e r n e m e n t l u i - m ê m e , d a n s u n e s i tua t ion d ' i so l emen t familial . 

5 1 . En c o n s é q u e n c e , la C o m m i s s i o n e s t i m e , c o m p t e t e n u de ce qui 

p r écède , q u e les décisions de rejet des d e m a n d e s de mise en l ibe r té du 

r e q u é r a n t a p p a r a i s s e n t in su f f i samment mot ivées pour é tab l i r vér i ta ­

b l e m e n t l ' ex is tence d ' un d a n g e r de r épé t i t i on d ' inf rac t ions . 

c) Le trouble à l'ordre public 

52. La C o m m i s s i o n r econna î t q u e p a r leur g rav i té pa r t i cu l i è re et la 

r éac t ion d u publ ic à l eur égard , c e r t a i n e s infract ions p rovoquen t un 

t roub le social j u s t i f i an t , p o u r un c e r t a i n t e m p s , la d é t e n t i o n provisoire . Il 

i m p o r t e a lors q u e les j u g e s expl ic i ten t en quoi l 'o rdre public r e s t e m e n a c é 

(Cour eu r . D H , a r r ê t Le te l l i e r c. F r a n c e du 26 j u i n 1991, sér ie A n" 207, 

p. 2 1 , § 51 ; a r r ê t K e m m a c h e c. F r a n c e (n"s 1 et 2) du 27 n o v e m b r e 1991, 

série A n" 218, p . 25, § 52 ; a r r ê t T o m a s i c. F r a n c e du 27 août 1992, série A 

n" 241-A, p. 36, § 9 1 ) . 

53 . D a n s la m e s u r e où les décisions de rejet de mise en l iber té du 

r e q u é r a n t ne font é t a t d ' a u c u n e c i r cons tance v isant à é tab l i r la per ­

s is tance d ' u n e m e n a c e p o u r l 'o rdre public , ces décisions a p p a r a i s s e n t 

c o m m e insu f f i samment mot ivées . 

d) Le risque de press ion sur les témoins 

54. La C o m m i s s i o n cons t a t e q u e les décisions i n t e r n e s se fondèren t 

sur le r i sque d ' u n e press ion sur les v ic t imes et les t é m o i n s . La C o m m i s s i o n 

a d m e t q u ' u n r i sque de press ion ait pu ex is te r a u débu t de l ' ins t ruc­

t ion, mais e s t i m e qu' i l s'est a m o i n d r i pa r la su i te . En par t i cu l i e r , la 

C o m m i s s i o n relève q u e le j u g e d ' i n s t ruc t ion e s t i m a q u e l ' ins t ruc t ion lui 

pa ra i s sa i t t e r m i n é e dès le 13 ju i l l e t 1994. 

55 . En tou t é t a t de cause , le r i sque de press ion n ' é t a i t pas suffisant 

p o u r jus t i f ie r t ou t e la d u r é e de la d é t e n t i o n . 
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e) La conduite de la procédure 

56. La C o m m i s s i o n note que l 'affaire ne p r é s e n t a i t pas u n e complex i t é 

pa r t i cu l i è re . Elle n ' ignore pas q u e la cé lér i té pa r t i cu l i è re à laque l le un 

accusé a droi t d a n s l ' e x a m e n de son cas ne doit pas nu i r e aux efforts des 

m a g i s t r a t s pour accompl i r leurs t âches avec soin (voir, n o t a m m e n t , a r r ê t 

T o m a s i p réc i t é , p. 39, § 102). 

57. La C o m m i s s i o n e s t ime n é a n m o i n s que les impéra t i f s de l ' ins t ruc­

t ion ne suffisent pas , au bout d ' une c e r t a i n e pé r iode , à jus t i f i e r le m a i n t i e n 

en d é t e n t i o n . En par t i cu l i e r , la C o m m i s s i o n a déjà re levé q u e le j u g e 

d ' i n s t ruc t ion avai t e s t i m é q u e l ' ins t ruc t ion lui pa ra i s sa i t t e r m i n é e dès le 

13 ju i l le t 1994. 

58. La C o m m i s s i o n rappe l l e enfin « q u ' u n inculpé ne p e u t , en pr inc ipe , 

ê t r e t enu p o u r r e sponsab le d ' u n e p ro longa t ion de la p r o c é d u r e , alors qu ' i l 

se t rouve en d é t e n t i o n , sauf s'il agi t a b u s i v e m e n t ou avec o u t r a n c e » 

( r e q u ê t e n" 8224/78, r a p p o r t du 5 d é c e m b r e 1979, Décis ions et r a p p o r t s 18, 

59. O r la C o m m i s s i o n n ' ape rço i t a u c u n é l é m e n t pouvan t l ' a m e n e r à 

pense r q u e le r e q u é r a n t a, en l 'espèce, agi a b u s i v e m e n t ou avec o u t r a n c e 

lors du d é r o u l e m e n t de l ' ins t ruc t ion . 

60. A la l umiè r e de l ' ensemble de ces cons idé ra t ions , la C o m m i s s i o n 

e s t ime q u e la d é t e n t i o n provisoire du r e q u é r a n t a connu u n e d u r é e 

excessive. 

Conclusion 

61 . La C o m m i s s i o n conclut , p a r douze voix con t r e t rois , qu ' i l y a eu, en 

l 'espèce, violat ion de l 'ar t ic le 5 § 3 de la Conven t ion . 

p . 123, § 8 4 ) . 

M.-T. SCHOEPFER 

Sec ré t a i r e 

de la d e u x i è m e c h a m b r e 

P r é s i d e n t 
de la d e u x i è m e c h a m b r e 
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S U M M A R Y 1 

C o n v i c t i o n o f a j o u r n a l i s t f o r c r i m i n a l l i b e l 

A r t i c l e 10 

Freedom of expression - Conviction of a journalist for criminal libel - Freedom of the press -
Protection of reputation of others - Necessary in a democratic society - Duties and responsi­
bilities tff journalists - Right of the public to receive information - Public interest - Reduced 
margin of appreciation of the national authorities - Critical value judgments and truth of 
allegations - Statements concerning management of State assets - Statements concerning public 
life of an elected representative of the people 

A r t i c l e 34 

Victim - National judgment not providing adequate redress - No implied or express acknowl­
edgment of the violation by the national authorities 

* 
* * 

The applicant, a journalist, published articles in which he exposed a series of 
frauds allegedly committed by Mr G.S., the chief executive of a State-owned com­
pany, and material benefits received by Senator R.T., a politician. The applicant 
stated that the published information was based on Fraud Squad reports. G.S. and 
R.T. laid an information against the applicant; the Romanian courts convicted the 
applicant of criminal libel, gave him a suspended sentence of three months' 
imprisonment, and ordered him to pay 300,000 Romanian lei in damages to G.S. 
and R.T. The ban on practising his profession ordered by the trial court was set 
aside on appeal. With reference to G.S., the courts held that the decisions of the 
public prosecutor's office not to press charges against him were sufficient to 
establish that the statements made by the applicant were false. Despite the infor­
mation submitted by the applicant, the courts found that his allegations did not in 
any way correspond to reality and were therefore defamatory. The applicant 
nevertheless continued to publish information concerning the fraud allegedly 
committed by G.S. and did not pay the damages awarded to the civil parties in the 
criminal proceedings. The applicant's statements and his conviction caused a con­
siderable stir at national level and the Procurator-General eventually applied to 
the Supreme Court of Justice to have the applicant's conviction at first instance 
and on appeal quashed on the grounds that the offence of criminal libel had not 
been made out. The applicant died at this time. With respect to the applicant's 
conviction for libelling G.S., the Supreme Court ofjustice acquitted the applicant 

1. This summary by the Registry does not bind the Court. 
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on the ground that he had acted in good faith. With respect to the libel on R.T., 
however, the Supreme Court of Justice quashed the conviction and, while holding 
that the applicant had been rightly convicted, decided to discontinue the proceed­
ings in view of his death. 

Held 
The Court noted first that the applicant's widow had a legitimate interest in 
obtaining a ruling that the applicant's conviction constituted a breach of the right 
to freedom of expression. It held that the applicant's widow had standing to con­
tinue the present proceedings in the applicant's stead. 
(1) Article 34: Even if the Supreme Court's quashing of the applicant's conviction 
on the ground that he had acted in good faith and on the basis of official documents 
concerning G.S. could be seen as an acknowledgment, in substance, that the "right 
to freedom of expression" had been unjustifiably restricted, the Court considered 
that it had not provided adequate redress as required by the Court's case-law. It 
was neither clear nor certain that the applicant's widow would obtain any com­
pensation whatsoever, whether through civil or through criminal proceedings. 
With respect to the findings in the Supreme Court 's judgment on the charge 
relating to the libelling of R.T., they did not constitute any acknowledgment, 
whether explicit or implicit, on the part of the national authorities that there had 
been a violation of Article 10. The applicant's widow could therefore claim to be a 
victim for the purposes of Article 34. 
(2) Article 10: The applicant's conviction had constituted "interference by public 
authority" with the right guaranteed by Article 10 § 1. That interference had been 
"prescribed by law" and had pursued the legitimate aim of "the protection of the 
reputation of others". On the issue whether the interference had been necessary 
"in a democratic society", the articles in issue had concerned a matter of public 
interest, namely the management of State assets and the manner in which politi­
cians fulfilled their mandate. Thus, where, as in the instant case, questions of 
public interest were at issue, the national margin of appreciation was circum­
scribed and it would be unacceptable for a journalist to be debarred from expres­
sing critical value judgments unless he or she could prove their truth. In the 
instant case there was no proof that the description of events given in the articles 
was totally untrue and was designed to fuel a defamation campaign against G.S. 
and R.T. Moreover, the applicant did not write about aspects of R.T.'s private life, 
but about his behaviour and attitudes in his capacity as an elected representative 
of the people. With respect to R.T., the national courts had held that the manner in 
which the applicant had expressed his opinion of that politician's practices had not 
reflected reality and had, therefore, been defamatory. As regards G.S., the 
national courts had held that the fact that the public prosecutor's office had deci­
ded that he had no case to answer was sufficient to establish that the information 
contained in the articles was false. The courts had reached that conclusion without 
examining the applicant's evidence. The Government had acknowledged that the 
applicant's conviction could not be considered "necessary in a democratic society". 
The Court took note of that and held that convicting the applicant of a criminal 
offence had been a disproportionate interference. 
Conclusion: violation (unanimously). 
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(3) Article 6 § 1: Having regard to the conclusion reached in respect of the com­
plaint brought under Article 10, the Court did not consider it necessary to examine 
the case under Article 6 § 1. 
Conclusion: no need to examine the complaint (unanimously). 
Article 41: The claims relating to alleged pecuniary damage could not be allowed, 
because no causal link had been established between the claims and the alleged 
pecuniary damage. In respect of non-pecuniary damage, however, the Court con­
sidered that the applicant and his widow had suffered such damage and that it 
could not be redressed by the mere finding that there had been a violation. The 
applicant's death, coming as it had done before the application to the Supreme 
Court of Justice, was a factor to be taken into account in assessing the damage to 
be made good. The Court therefore awarded compensation to the applicant's 
widow. 
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In the c a s e o f D a l b a n v. R o m a n i a , 

T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing , in acco rdance with 

Art ic le 27 of the Conven t i on for the P ro t ec t i on of H u m a n Righ t s and 

F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , as a m e n d e d by Pro to­

col No. I I 1 , and the re levan t provisions of the Rules of C o u r t 2 , as a G r a n d 

C h a m b e r composed of t he following j u d g e s : 

M r L. WILDHABER, President, 

M r A. PASTOR RIDRUEJO, 
M r L. FERRARI BRWO, 
M r J . MAKARCZYK, 
M r P. KÜRIS, 
M r R. TÜRMEN, 
M r J . -P . COSTA, 
M r s F. TULKENS, 
M r s V . STRÀZMCKÂ, 
M r M. FISCHBACH, 
M r V. BUTKEVYCH, 
M r s H .S . GRÈVE, 
M r A . B . BAKA, 
M r R. MARUSTE, 
M r E. LEVITS, 
Mrs S. BOTOUCHAROVA, 
M r s R. BESTELIU, ad hoc judge, 

and also of M r P J . MAHONEY, Deputy Registrar, 

H a v i n g d e l i b e r a t e d in pr iva te on 8 J a n u a r y , 24 J u n e a n d 9 S e p t e m b e r 

1999, 

Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t , as es tab l i shed u n d e r former 

Art ic le 19 of t he C o n v e n t i o n ' , by t he E u r o p e a n C o m m i s s i o n of H u m a n 

Righ t s (" the C o m m i s s i o n " ) on 27 Apri l 1998 a n d by M r s E lena Da lban 

( the widow of t he app l i can t , who died on 13 M a r c h 1998) on 5 M a y 1998, 

wi th in t he t h r e e - m o n t h per iod laid down by fo rmer Ar t ic les 32 § 1 and 47 

of the Conven t ion . It o r ig ina t ed in an appl ica t ion (no. 28114/95) aga ins t 

R o m a n i a lodged wi th the C o m m i s s i o n u n d e r fo rmer Art ic le 25 by M r Ionel 

D a l b a n , a R o m a n i a n na t iona l , on 20 Apri l 1995. 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on 1 November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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For p rac t ica l r easons , M r Da lban will con t i nue to be cal led " t he appl i ­
c a n t " in this j u d g m e n t , a l t h o u g h M r s D a l b a n is now to be r e g a r d e d as such 
(see t he A h m e t Sadik v. G r e e c e j u d g m e n t of 15 N o v e m b e r 1996, Reports of 

judgments and Decisions 1996-V, p . 1641, § 3) . 
T h e C o m m i s s i o n ' s r e q u e s t re fe r red to fo rmer Art ic les 44 and 48, as 

a m e n d e d by Protocol No. 9 1 , which R o m a n i a had rat i f ied, and to the 
d e c l a r a t i o n w h e r e b y R o m a n i a recognised the compulsory ju r i sd i c t ion of 
t he C o u r t ( former Art ic le 46) . T h e object of the r e q u e s t a n d of the appl i ­
can t ' s app l ica t ion was to ob ta in a decis ion as to w h e t h e r t he facts of the 
case disclosed a b reach by the r e s p o n d e n t S t a t e of its obl iga t ions u n d e r 
Art ic le 6 § 1 and Art ic le 10 of the Conven t ion . 

2. M r s Da lban d e s i g n a t e d M r I. Popa , of t he Bacäu Bar , as the lawyer 
who would r e p r e s e n t he r (Rule 31 § 1 of fo rmer Rules of C o u r t B 2 ) . T h e 
lawyer was given leave by the t h e n Vice -Pres iden t of t he C o u r t , 
M r T h o r Vi lh jä lmsson, to use t he R o m a n i a n l anguage in t he w r i t t e n pro­
c e d u r e . 

3. As P res iden t of the C h a m b e r which had originally been cons t i t u t ed 
( fo rmer Ar t ic le 43 of t he Conven t i on a n d fo rmer Rule 21) in o r d e r to dea l , 
in pa r t i cu l a r , wi th p rocedura l m a t t e r s t h a t migh t ar ise before the en t ry 
into force of Protocol No. 11, M r T h o r Vi lh jä lmsson, ac t ing t h r o u g h the 
Reg i s t r a r , consu l ted M r A. C i o b a n u - D o r d e a , the Agen t of t he R o m a n i a n 
G o v e r n m e n t (" the G o v e r n m e n t " ) , t he app l i can t ' s lawyer a n d M r C. Bt r san , 
t he D e l e g a t e of the C o m m i s s i o n , on t he o r g a n i s a t i o n of t he w r i t t e n pro­
c e d u r e . P u r s u a n t to the o rde r m a d e in c o n s e q u e n c e , t he R e g i s t r a r 
received m e m o r i a l s from the G o v e r n m e n t on 30 J u l y 1998 a n d the appl i ­
can t on 31 Augus t 1998. 

4. After t he e n t r y i n to force of Protocol No. 11 on 1 N o v e m b e r 1998 and 
in acco rdance wi th the provisions of Art ic le 5 § 5 thereof, t h e case was 
re fe r red to the G r a n d C h a m b e r of the C o u r t . T h e G r a n d C h a m b e r inclu­
ded ex officio M r Bt rsan , the j u d g e e lec ted in respec t of R o m a n i a (Article 27 
§ 2 of the Conven t i on and Rule 24 § 4 of t h e Rules of C o u r t ) , 
M r L. W i l d h a b e r , the P re s iden t of the C o u r t , Mrs E. P a l m , Vice-Pres iden t 
of t h e C o u r t , a n d M r J . -P . C o s t a a n d M r M . F i schbach , Vice -Pres iden t s of 
Sect ions (Article 27 § 3 of t he Conven t i on a n d Rule 24 §§ 3 a n d 5 (a) ) . T h e 
o t h e r m e m b e r s a p p o i n t e d to c o m p l e t e t he G r a n d C h a m b e r were 
M r A. Pas to r Ridrue jo , M r G. Bonel lo, M r J . Makarczyk , M r P. Kür i s , 
M r R. T ü r m e n , M r s F. T u l k e n s , M r s V. S t r äzn i ckä , M r V. Butkevych, 
M r s H .S . G r e v e , M r A.B. Baka , M r R. M a r u s t e and M r s S. Bo toucha rova 
(Rule 24 § 3 and Rule 100 § 4 ) . S u b s e q u e n t l y M r Bi r san , who h a d t a k e n 

Notes by the Registry 
1. Protocol No. 9 came into force on 1 October 1994 and was repealed by Protocol No. 11. 
2. Rules of Court B, which came into force on 2 October 1994, applied until 31 October 1998 
to all cases concerning States bound by Protocol No. 9. 
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p a r t in t he C o m m i s s i o n ' s e x a m i n a t i o n of t he case , w i t h d r e w from s i t t ing 
in t he G r a n d C h a m b e r (Rule 28) a n d the G o v e r n m e n t appo in t ed 
Mrs R. Be§teliu to sit as a n ad /forjudge (Article 27 § 2 of t he Conven t i on 
a n d Ru le 29 § 1). 

5. T h e P r e s i d e n t dec ided t h a t it was not necessa ry to invite t he C o m ­
mission to d e l e g a t e one of its m e m b e r s to t ake p a r t in the p roceed ings 
before t he G r a n d C h a m b e r (Rule 99). 

6. After consu l t i ng the Agen t of the G o v e r n m e n t a n d M r s D a l b a n ' s 
lawyer, the G r a n d C h a m b e r dec ided tha t it was not necessa ry to hold a 
h e a r i n g . 

7. T h e R e g i s t r a r received add i t iona l observa t ions from the appl icant 
on 16 D e c e m b e r 1998 a n d from the G o v e r n m e n t on 22 D e c e m b e r 1998. 
T h e G o v e r n m e n t r e q u e s t e d t he C o u r t to s tay the case p e n d i n g a j u d g m e n t 
from the S u p r e m e C o u r t of J u s t i c e , to which the P r o c u r a t o r - G e n e r a l had 
m a d e a n e x t r a o r d i n a r y appl ica t ion to have the app l i can t ' s convict ion, and 
the appea l j u d g m e n t upho ld ing t h a t convict ion, q u a s h e d . 

8. L a t e r M r E. Levi ts , s u b s t i t u t e j u d g e , r ep laced M r Bonel lo , w h o was 
unab le to t ake p a r t in t he fu r the r cons ide ra t ion of t he case (Rule 24 
§ 5 ( b ) ) . 

9. O n 8 J a n u a r y 1999 the G r a n d C h a m b e r dec ided to s tay t he case . 
10. O n 21 May 1999 the Regis t ry received a copy of t he S u p r e m e C o u r t 

of Ju s t i c e ' s j u d g m e n t of 2 M a r c h 1999 from the G o v e r n m e n t , ac t ing 
t h r o u g h the i r new Agen t , M r C.-L. Popescu . At t he P r e s i d e n t ' s r e q u e s t , 
the app l i can t and the G o v e r n m e n t each s u b m i t t e d obse rva t ions on tha t 
j u d g m e n t , on 6 M a y a n d 1 J u n e 1999 respect ively. 

11. S u b s e q u e n t l y M r L. Fe r r a r i Bravo, s u b s t i t u t e j u d g e , rep laced 
Mrs P a l m , who was unab le to t ake p a r t in t he fu r the r cons ide ra t ion of the 
case (Rule 24 § 5 (b) ) . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

12. M r Ionel D a l b a n was a j o u r n a l i s t w h o r a n a local weekly m a g a z i n e 
cal led Cronica Romascand. H e lived in the town of R o m a n unt i l his d e a t h on 
13 M a r c h 1998. 

13. O n 23 S e p t e m b e r 1992 a n a r t ic le by t he app l i can t , head l ined 
" R o m a n IAS de f r auded of t ens of mil l ions" , a p p e a r e d in issue no. 90/1992 
of his m a g a z i n e . T h e ar t ic le exposed a ser ies of f rauds a l legedly com­
m i t t e d by G.S., t he chief execut ive of a S t a t e -owned ag r i cu l tu r a l company , 
F A S T R O M of R o m a n (previously known as the R o m a n IAS or S t a t e f a rm) . 
C i t i ng F r a u d S q u a d r epo r t s as t he source of his in fo rmat ion , t he appl ican t 
wro t e , in pa r t i cu l a r : 
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"... a new fraud of incredible proportions has been discovered within the Roman 
company FASTROM S.A. (the former Slate farm), the prime suspect being a privileged 
member of the local communist nomenklatura, Mr G.S. The losses caused by him ... 
amount, according to Fraud Squad and other expert estimates, to over 23,000,000 lei! 
The fraud was committed by entering stock in the inventory of [FASTROM of Roman's] 
central warehouse - stock that docs not appear anywhere in the inventories of the 
undertakings under its control. It has been established that much of this stock was 
replaced by goods required by Mr G.S. and his I riends and lamily, or exchanged lor cash, 
which was then shared out in fraternal fashion. It makes one think of the highwaymen of 
old, who Honied the law both of God and of the land []aj ea-n codru)\ ... 

The people of Roman are asking how this could have happened. Perhaps Senator R.T., 
who, hitherto, lias been [lie Si an- represent alive on the board of FAS'l'Rl )M ol Roman, 
will give us an explanation. He was paid hundreds of thousands of lei every month in that 
capacity. Now we know why - or, to put it another way, how - he has been protecting the 
State's interests ..." 

14. In a n ar t ic le in issue no. 104/1993 of t he m a g a z i n e , pub l i shed on 
6 J a n u a r y 1993, the appl icant wro te : 

"A Dacia estate car [belonging to the FASTROM company] was 'made over' to Sena­
tor R.T. every weekend for a year and a hall to take him to and from Bacau Airport 
(driven by R.M.). This practice may have stopped but it has not been forgotten." 

15. G.S. and R.T. laid an in format ion aga ins t t he appl ican t u n d e r 
Art ic le 206 of t he C r i m i n a l Code on the basis t h a t w h a t he had w r i t t e n was 
de fama to ry . 

16. O n 24 J u n e 1994 the R o m a n C o u r t of First I n s t a n c e (judeedtoria) 
convicted the appl icant of c r imina l libel, giving him a s u s p e n d e d s en t ence 
of t h r e e m o n t h s ' i m p r i s o n m e n t and o r d e r i n g h im to pay 300,000 lei ( R O L ) 
to R.T. and G.S., who were c l a iming d a m a g e s in t he s a m e p roceed ings . 
F u r t h e r , t he appl ican t was b a n n e d from prac t i s ing his profession for a n 
indef ini te per iod. 

17. T h e cour t found t h a t , a l t h o u g h two c r imina l inves t iga t ions h a d 
been held in to G.S.'s conduc t , the public p rosecu to r ' s office had dec ided on 
7 S e p t e m b e r 1990 and 10 D e c e m b e r 1992 t h a t he h a d no case to answer in 
re la t ion to c h a r g e s of m i s a p p r o p r i a t i o n of co rpo ra t e asse t s or caus ing 
h a r m to t h e publ ic i n t e r e s t in t h e cour se of his d u t i e s as a civil s e rvan t 
(abuzul in serviciu contra intereselor ob$te§ti), a n offence u n d e r Art ic le 248 of 
the C r i m i n a l C o d e . 

W i t h r e g a r d to R.T. , the cour t found t h a t be tween J u n e 1991 a n d 
J u l y 1992 t h e sa lary he h a d received in his capac i ty as a m e m b e r of t h e 
boa rd of S t a t e r e p r e s e n t a t i v e s had been R O L 55,000 - not " h u n d r e d s of 
t h o u s a n d s " of lei. It also found t h a t , u n d e r the S e n a t e ' s S t a n d i n g O r d e r s , 
"prefec ts [were to] place a m e a n s of t r a n s p o r t and a s e c r e t a r y a t t he dis­
posal of s ena to r s in o rde r to faci l i tate t he p e r f o r m a n c e of the i r d u t i e s " a n d 
t h a t , in a l e t t e r (ref. no. 4849/1991) , t he prefec t ' s office in t he county of 
Neamj. had r e q u e s t e d F A S T R O M of R o m a n to m a k e a car avai lable to t he 
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office of the s e n a t o r for R o m a n . T h e cour t concluded t h a t t he app l ican t ' s 
a l l ega t ions did no t co r r e spond to real i ty . 

18. T h e appl ican t a p p e a l e d aga ins t th is j u d g m e n t . Accord ing to him, 
t he F r a u d S q u a d r epo r t s on the basis of which G.S. had been cha rged , 
r e p o r t s by Min i s t ry of F inance inspec tors of 19 a n d 26 J u n e a n d 
18 D e c e m b e r 1992 a n d s t a t e m e n t s by m e m b e r s of the boa rd of d i rec to rs 
of, a n d of t he t r a d e union o p e r a t i n g wi th in , F A S T R O M of R o m a n all 
con t a ined evidence of i l legal a c c o u n t i n g o p e r a t i o n s a t t r i b u t e d to t h e 
chief execut ive , G.S. Accord ing to those d o c u m e n t s , t he s u m s involved 
a m o u n t e d to m o r e t h a n R O L 23,000,000. 

19. As r e g a r d s R.T. , t h e app l ican t po in ted to t h e fact t h a t t h e C o u r t of 
First I n s t ance had acknowledged in its j u d g m e n t of 24 J u n e 1994 t h a t R.T. 
had used a car be long ing to F A S T R O M of R o m a n . H e a r g u e d t h a t his 
a s se r t ions conce rn ing the sa lary received by R .T . had not been d e f a m a ­
tory, desp i t e the a d m i t t e d e r r o r as to its a m o u n t . 

20. In a j u d g m e n t of 7 D e c e m b e r 1994 the Neamj. C o u n t y C o u r t (tribu-
nalul judet,ean) decided by two votes to one to uphold the j u d g m e n t of 24 J u n e 
1994 as regards both the sen tence of impr i sonmen t and the compensa t ion 
order . Not ing tha t the public prosecutor ' s office had decided on two occasions 
not to press charges against G.S., the court found - wi thout examin ing the 
police repor t s produced by the appl icant in suppor t of his al legat ions - that 
those al legat ions did not correspond to reali ty. W i t h r ega rd to Sena to r R.T., 
the cour t found tha t his use of the car had been lawful. 

However , the cour t did set as ide the ban on the app l ican t work ing as a 
j o u r n a l i s t , "because of the p ra i s ewor thy way in which he had conduc ted 
h imsel f d u r i n g the p roceed ings" . 

21 . T h e d i s s en t i ng j u d g e , M.C. , de l ivered a minor i ty j u d g m e n t in 
which he conc luded : 

"... Revealing the t ruth is a aim qua non if shortcomings are to be eliminated and the 
interests of society defended. Those interests take priority over the defence - at any 
price - of our reputations. As the active conscience of the nation, a journalist has both 
the right and the duty to question institutions and those who run them, so as to monitor 
whether they are working satisfactorily, whether they deserve the authority with which 
they have been vested and whether the prestige which surrounds them is deserved or 
not. No one is infallible and no one can claim to be. 

It appears to me unjust to convict the journalist Ionel Dalban when all he has done is 
to fulfil his duty as a journalist in an objective manner , with the aim of contributing to 
creating a healthier moral climate in the town in which he lives and works ..." 

22. Desp i t e his convict ion, t h e app l i can t con t i nued to publ i sh infor­
m a t i o n conce rn ing the f raud al legedly c o m m i t t e d by G.S. 

Moreover , he did not pay the d a m a g e s a w a r d e d to G.S. and R.T. 
23. As a resul t of his reve la t ions , t he R o m a n i a n p a r l i a m e n t ' s C o m ­

m i t t e e for t he Inves t iga t ion of Abuses r e q u e s t e d t he Neamj . publ ic pros­
ecu to r ' s office to look in to the m a t t e r . 
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24. A n o n - g o v e r n m e n t a l o rgan i sa t ion , t he " D e m o c r a t i c L e a g u e for 
J u s t i c e " , also took u p the reve la t ions , wi th t he resul t t ha t on 20 J u l y 1994 
the R o m a n public p rosecu to r ' s office o p e n e d a new jud ic ia l inves t iga t ion 
in to G.S. 's conduc t . 

25. Fol lowing the app l i can t ' s convict ion, o t h e r newspape r s , inc luding 
t h e mass-c i rcu la t ion na t iona l daily Adevdrul, publ i shed ar t ic les abou t the 
a l leged f raud. 

26. M a n y newspape r s desc r ibed the app l i can t ' s convict ion as an 
" a t t e m p t to i n t i m i d a t e " t he p ress . 

27. O n 24 Apri l 1998 the P r o c u r a t o r - G e n e r a l appl ied to the S u p r e m e 
C o u r t of J u s t i c e to have the app l i can t ' s convict ion at first i n s t ance and on 
a p p e a l q u a s h e d on the g r o u n d s tha t the offence of c r imina l libel had not 
b e e n m a d e ou t . 

28. In a j u d g m e n t of 2 M a r c h 1999 t h e S u p r e m e C o u r t of J u s t i c e 
a l lowed the appl ica t ion . W i t h r e g a r d to t h e app l i can t ' s convict ion for 
l ibell ing G.S., it a c q u i t t e d t h e appl icant on the g r o u n d tha t he had ac ted in 
good faith. In respec t of t he libel on R.T. , t he cour t q u a s h e d the convict ion 
and , whi le ho ld ing t h a t t he appl ican t had been r ight ly convicted, dec ided 
to d i scon t inue t he p roceed ings in view of his d e a t h . 

II. RELEVANT D O M E S T I C LAW 

29. T h e re levan t provisions of the C r i m i n a l C o d e a r e as follows. 

Article 206 

"Anyone who makes any statement or allegation in public concerning a particular 
person which, if true, would render that person liable to a criminal, administrative or 
disciplinary penalty or expose them to public opprobrium, shall be liable to imprison­
ment for between three months and one year or to a fine." 

Article 207 

"Evidence of the truth of such a s tatement or allegation is admissible where the 
statement or allegation was made in order to protect a legitimate interest. Where the 
t ruth of the s ta tement or allegation is proved, no offence of insult or defamation will 
have been committed." 

30. T h e re levan t provisions of t he Code of C r i m i n a l P r o c e d u r e r e a d : 

Article 385-9 

"An appeal shall lie in the following circumstances: 

(10) where the judgment does not deal either with all the charges made against the 
accused in the committal order, with all the evidence taken or with all applications that 
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are of essential importance to a party in that they may safeguard that party's rights or 
have an effect on the outcome of the trial; 

Article 504 

"Anyone who has been finally convicted is entitled to compensation from the State for 
any loss or damage suffered where it is held in a fresh judgment against which no appeal 
lies that he did not commit the offence in question or that the offence was not com­
mitted. 

A person who, at any time during the investigative or trial stage of the case, acting 
with clear intent and in a gravely culpable manner, hindered or sought to hinder the 
establishment of the truth shall not be entitled to any such compensation. 

Any person designated in sub-paragraphs 1 or 2 above who was in employment at the 
time of his arrest shall be treated, for the purposes of all allowances and benefits linked 
to length or continuity of service, as if he had been continuously employed during the 
period of his imprisonment or penal labour." 

Article 505 

"Proceedings under Article 504 for compensation for loss or damage may be brought 
by any person who has suffered such loss or damage or, after his death, may be brought 
or pursued by his dependants. 

Such proceedings must be commenced within one year of the date of the final 
acquittal or order discontinuing the proceedings." 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

3 1 . M r D a l b a n appl ied to t he C o m m i s s i o n on 20 Apri l 1995. Relying on 

Ar t ic les 6 § 1 a n d 10 of t he C o n v e n t i o n , h e c o m p l a i n e d t h a t he h a d not 

been given a fair t r ia l a n d t h a t his r ight to f reedom of express ion had been 

infr inged. 

32. T h e C o m m i s s i o n dec la red the app l ica t ion (no. 28114/95) ad­

missible on 9 S e p t e m b e r 1996. In its r epo r t of 22 J a n u a r y 1998 ( former 

Art ic le 31 of the C o n v e n t i o n ) , it expressed the opinion t h a t t h e r e had been 

a violat ion of Art ic le 10 (unan imous ly ) a n d tha t it was not necessary to 

e x a m i n e w h e t h e r t h e r e had also b e e n a violat ion of Art ic le 6 § 1 ( thi r ty-

one votes to one ) . T h e full text of the C o m m i s s i o n ' s opinion is r e p r o d u c e d 

as a n a n n e x to this j u d g m e n t . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

33. M r s D a l b a n ' s lawyer asked the C o u r t to find t h a t t h e r e had been a 

v io la t ion of Art ic le 10 of t he Conven t i on and to award his c l ient j u s t 
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sat is fact ion in the form of R O L 250,000,000 for pecun ia ry a n d non-
p e c u n i a r y d a m a g e . 

34. T h e G o v e r n m e n t r e q u e s t e d t he C o u r t to s t r ike the case ou t of its 
iist s ince, accord ing to t h e m , the app l i can t ' s widow was no longer a s se r t i ng 
a p e r s o n a l i n t e r e s t in p u r s u i n g t h e p roceed ings . In t he a l t e rn a t i v e , t hey 
s t a t e d t h a t they did not d i spu t e t h a t t h e r e had been a violat ion of Ar t ­
icle 10 of t he Conven t i on bu t asked the C o u r t to s t r ike the case out of its 
list on the g r o u n d t h a t t he S u p r e m e C o u r t of J u s t i c e ' s j u d g m e n t of 
2 M a r c h 1999 had r ed res sed t h a t violat ion. W i t h r ega rd to t he compla in t 
u n d e r Art ic le 6 § 1, the G o v e r n m e n t r e q u e s t e d the C o u r t to find t h a t 
t h e r e had b e e n no violat ion. Lastly, t hey s u b m i t t e d tha t M r s D a l b a n ' s 
c la ims u n d e r Art ic le 41 should be d i smissed . 

T H E L A W 

I. S C O P E O F T H E CASE 

35. In a l e t t e r of 16 D e c e m b e r 1998 to the C o u r t , M r Popa compla ined 
tha t his office had been b r o k e n in to and ce r t a in d o c u m e n t s r e l a t i n g t o t h e 
case s to len . H e also a l leged tha t two l e t t e r s from h im to t h e C o u r t had 
been i n t e r cep t ed by persons unknown . 

36. T h e G o v e r n m e n t s u b m i t t e d tha t these compla in t s were i r re levant 
" to t he subject m a t t e r of the app l ica t ion" . 

37. Since the compla in t s in ques t ion were not ra ised before t he C o m ­
mission when the admiss ib i l i ty of t he app l ica t ion was be ing e x a m i n e d , 
they a r e not p a r t of t he case r e fe r red to the C o u r t (see, a m o n g o t h e r 
au tho r i t i e s and mutatis mutandis,Janowski v. Poland [ G C ] , no. 25716/94, § 19, 
E C H R 1999-1). 

II. A P P L I C A T I O N T O STRIKE T H E CASE O U T O F T H E LIST 

38. In t he i r observa t ions of 1 J u n e 1999 the G o v e r n m e n t s u b m i t t e d 
tha t the case should be s t ruck out of the list on t he g r o u n d t h a t the appl i ­
c a n t ' s widow, in her m e m o r i a l of 31 Augus t 1998, no longer a s se r t ed (as 
she h a d in her not ice of 5 May 1998 s t a t i n g he r i n t en t ion of c o n t i n u i n g the 
p roceed ings ) a pe r sona l in te res t in p u r s u i n g the case , bu t mere ly re fe r red 
to he r la te h u s b a n d ' s i n t e re s t . 

39. T h e C o u r t no tes , first, t h a t t h e app l i can t was convicted by the 
R o m a n i a n cour t s of libel t h r o u g h the p ress . It cons iders t h a t M r D a l b a n ' s 
widow has a l eg i t ima te in te res t in ob t a in ing a ru l ing t h a t he r l a te hus ­
b a n d ' s convict ion c o n s t i t u t e d a b r e a c h of t h e r igh t to f reedom of expres ­
sion, on which he had rel ied in the C o m m i s s i o n p roceed ings . 
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C o n s e q u e n t l y , the G o v e r n m e n t ' s app l ica t ion for t he case to be s t ruck 
ou t should be d ismissed . T h e C o u r t holds t h a t M r s D a l b a n has s t a n d i n g to 
con t inue the p r e s e n t p roceed ings in the app l i can t ' s s t ead . 

III. A L L E G E D V I O L A T I O N O F ARTICLE 10 O F T H E C O N V E N T I O N 

40. Accord ing to the app l i can t , his convict ion for libel inf r inged his 
r ight to f reedom of express ion as g u a r a n t e e d by Art ic le 10 of t he Con­
ven t ion , which provides : 

" 1 . Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers. This Article shall not prevent States from 
requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputation or rights of others, 
for preventing the disclosure of information received in confidence, or for maintaining 
the authority and impartiality of the judiciary." 

A. L o s s o f "v ic t im" s t a t u s 

4 1 . T h e C o u r t no tes t h a t t he S u p r e m e C o u r t of J u s t i c e , in its j u d g ­
m e n t of 2 M a r c h 1999, a l lowing the P r o c u r a t o r - G e n e r a l ' s e x t r a o r d i n a r y 
appl ica t ion , q u a s h e d the convict ion (both at first i n s t ance and on appea l ) 
on which the app l i can t ' s compla in t u n d e r Art ic le 10 was based (see para ­
g r a p h 28 above) . 

42. In the i r observa t ions of 1 J u n e 1999 the G o v e r n m e n t po in ted to t he 
fact t h a t the S u p r e m e C o u r t of J u s t i c e h a d a c q u i t t e d t he app l ican t on the 
c h a r g e of l ibel l ing G.S. on t h e g r o u n d t h a t he ( the app l i can t ) had ac ted in 
good fai th . T h a t o u t c o m e , combined wi th t he fact t h a t the app l ican t ' s 
widow could recover any loss by way of civil p roceed ings , cons t i t u t ed , 
accord ing to t he G o v e r n m e n t , an a c k n o w l e d g m e n t "in subs t ance of the 
viola t ion of t he C o n v e n t i o n a l leged a n d o p e n [ e d ] the way for full r edress 
to be m a d e wi th in t he d o m e s t i c legal sys tem" . T h e y consequen t ly asked 
t h e C o u r t to d ismiss t he app l ica t ion on the g r o u n d t h a t t h e r e was no 
longer a "vict im". 

W i t h r e g a r d to t he convict ion for l ibel l ing S e n a t o r R.T. , t he Govern­
m e n t e m p h a s i s e d t h a t the S u p r e m e C o u r t had q u a s h e d the two cour t de­
cisions cha l l enged by the P r o c u r a t o r - G e n e r a l "and , af ter fresh proceed­
ings, o r d e r e d the p rosecu t ion to be d i scon t inued in view of t he d e f e n d a n t ' s 
d e a t h " . T h e G o v e r n m e n t s u b m i t t e d t h a t this had r e m e d i e d the al leged 
viola t ion of Ar t ic le 10 and "left the m a t t e r to the d iscre t ion of the C o u r t " . 
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43 . M r s D a l b a n ' s lawyer descr ibed the S u p r e m e C o u r t ' s j u d g m e n t as 
"a ve r i t ab le i n d i c t m e n t " of t he late app l ican t a n d "an explicit jus t i f ica t ion 
of t h e conduct of R.T." . 

44. In its j u d g m e n t of 25 J u n e 1996 in the case of A m u u r v. F r a n c e the 
C o u r t r e i t e r a t e d tha t "a decis ion or m e a s u r e favourable to the app l i can t is 
not in pr inciple sufficient to depr ive h im of his s t a t u s as a 'v ic t im' unless 
t h e na t iona l a u t h o r i t i e s have acknowledged , e i the r express ly or in sub­
s t ance , a n d t h e n afforded r ed re s s for, t he b r e a c h of the C o n v e n t i o n " 
(Reports of Judgments and Decisions 1996-III, p . 846, § 36) . 

In t he i n s t a n t case , even if t h e S u p r e m e C o u r t ' s q u a s h i n g of the appl i­
can t ' s convict ion on the g r o u n d tha t he had ac ted in good fai th and on the 
basis of official d o c u m e n t s conce rn ing G.S. (see p a r a g r a p h 28 above) could 
be seen as an a c k n o w l e d g m e n t , in s u b s t a n c e , t h a t the " r ight to f reedom of 
expres s ion" had been unjust if iably r e s t r i c t ed , the C o u r t cons iders t h a t it 
did not provide a d e q u a t e r ed res s as r e q u i r e d by the C o u r t ' s case-law. In 
t he first p lace , a l t h o u g h the G o v e r n m e n t have po in ted to Ar t ic les 998 and 
999 of t h e Civil Code and Art ic le 505 of the Code of C r i m i n a l P r o c e d u r e 
(see p a r a g r a p h 30 above) , it is not c lear w h e t h e r , or how, M r s D a l b a n 
would be able to ob t a in any c o m p e n s a t i o n wha t soever . In an ac t ion u n d e r 
the Civil Code - which , Mrs D a l b a n a s se r t ed , a n d the G o v e r n m e n t did not 
d i s p u t e , would en ta i l subs t an t i a l cour t costs - l iability d e p e n d s on proof of 
fault . As to a n ac t ion u n d e r t he Code of C r i m i n a l P r o c e d u r e , it would not 
be r ea sonab le - af ter c r imina l p roceed ings e n d i n g in a convict ion uphe ld 
on appea l , an e x t r a o r d i n a r y appl ica t ion by the P r o c u r a t o r - G e n e r a l and a 
j u d g m e n t of t he S u p r e m e C o u r t of J u s t i c e - to r equ i r e Mrs D a l b a n to 
c o m m e n c e fresh p roceed ings whose o u t c o m e would be , to say the least , 
u n c e r t a i n . 

W i t h r e g a r d to t he finding in t he j u d g m e n t of 2 M a r c h 1999 on the 
cha rge r e l a t ing to S e n a t o r R.T. , t he C o u r t no tes t h a t t he S u p r e m e C o u r t 
held t h a t the app l ican t h a d been r ight ly convicted, since he had i n t ended 
to cause pre jud ice to R.T. w i thou t verifying his in fo rma t ion before p u b ­
l ishing the ar t ic les (see p a r a g r a p h 28 above) . T h e decision to d i scon t inue 
the p roceed ings was d u e solely to M r D a l b a n ' s d e a t h . Clear ly , this did not 
c o n s t i t u t e any a c k n o w l e d g m e n t , w h e t h e r explicit or implici t , on t he pa r t 
of the na t iona l a u t h o r i t i e s t h a t t h e r e had b e e n a viola t ion of Art ic le 10. 

45. In conclusion, the C o u r t holds t h a t t he app l i can t ' s widow m a y 
cla im to be a "v ic t im" for t he pu rpose s of Art ic le 34 of the Conven t ion . 

B. M e r i t s o f t h e c o m p l a i n t 

46. It was not d i spu t ed before t he C o u r t t h a t the app l i can t ' s convict ion 
cons t i t u t ed " in t e r f e r ence by public a u t h o r i t y " wi th the app l i can t ' s r ight to 
f reedom of express ion u n d e r the first p a r a g r a p h of Art ic le 10. It was like­
wise c o m m o n g r o u n d t h a t t he i n t e r f e r ence h a d been "presc r ibed by law" 
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and had p u r s u e d a l eg i t ima te a im , " the p ro t ec t i on of t he r e p u t a t i o n ... of 
o t h e r s " , t h u s fulfilling two of t h e r e q u i r e m e n t s for it to be r e g a r d e d as 
jus t i f ied u n d e r t he second p a r a g r a p h of Art ic le 10. T h e C o u r t , like t he 
C o m m i s s i o n before it, finds accordingly. 

47. O n the issue w h e t h e r t he i n t e r f e r ence was necessary "in a d e m o ­
cra t ic society", t he C o u r t r e i t e r a t e s i ts s e t t l ed case- law t h a t th is d e p e n d s 
on w h e t h e r t he in te r fe rence compla ined of co r r e sponded to a p res s ing 
social need , w h e t h e r it was p r o p o r t i o n a t e to t he l eg i t ima t e a im p u r s u e d 
and w h e t h e r t he reasons given by the na t iona l au tho r i t i e s to jus t i fy it a r e 
re levan t a n d sufficient (see, a m o n g o t h e r a u t h o r i t i e s , Blade t T r o m s 0 and 
Stensaas v. Norway [ G C j , no. 21980/93, § 58 , E C H R 1999-III). T h e C o u r t ' s 
task is not to t ake t he p lace of t he na t i ona l cou r t s bu t r a t h e r to review 
u n d e r Ar t ic le 10, in t he l ight of t he case as a whole , t h e decisions they have 
t a k e n p u r s u a n t to the i r power of app rec i a t i on (ibid., § 60, and , a m o n g 
m a n y o t h e r a u t h o r i t i e s , Fressoz andRoire v. France [ G C ] , no. 29183/95 , § 45 , 
E C H R 1999-1). 

48. T h e ar t ic les in issue conce rned a m a t t e r of publ ic i n t e re s t : t he 
m a n a g e m e n t of S t a t e asse t s and the m a n n e r in which pol i t ic ians fulfil 
t he i r m a n d a t e . T h e first a r t ic le provided in fo rma t ion t a k e n from the files 
of a c r imina l inves t iga t ion ca r r i ed ou t by t he F r a u d Squad in to t he run ­
n ing of F A S T R O M , of which G.S. was t he chief execut ive a n d on whose 
board of d i r ec to r s R.T. sat as t he r e p r e s e n t a t i v e of t he S t a t e . T h e second 
ar t ic le r e fe r red to t he sa lary received by S e n a t o r R.T. in t h a t capac i ty and 
his use of a vehicle pu t at his d isposal by the company (see p a r a g r a p h s 13 
and 14 above) . 

49. O n e factor of pa r t i cu l a r i m p o r t a n c e for t he C o u r t ' s d e t e r m i n a t i o n 
of t he p r e s e n t case is the re fo re t he essent ia l funct ion the press fulfils in a 
d e m o c r a t i c society. A l t h o u g h the press m u s t not ove r s t ep c e r t a i n bounds , 
in p a r t i c u l a r in respec t of t he r e p u t a t i o n and r igh ts of o the r s and the need 
to p r even t t h e disclosure of conf ident ia l i n fo rma t ion , its d u t y is never­
the less to i m p a r t - in a m a n n e r cons i s t en t wi th its obl iga t ions and 
responsibi l i t ies - i n fo rma t ion and ideas on all m a t t e r s of publ ic in te res t . 
In add i t ion , the C o u r t is mindful of t he fact t h a t j o u r n a l i s t i c f reedom also 
covers possible r ecourse to a deg ree of e x a g g e r a t i o n , or even provocat ion. 
In cases such as the p r e s e n t one , the na t iona l m a r g i n of app rec i a t ion is 
c i r cumscr ibed by the in t e re s t of d e m o c r a t i c society in enab l ing t he press 
to exercise its r ightful role of "publ ic w a t c h d o g " in i m p a r t i n g in fo rmat ion 
of ser ious publ ic conce rn (see Blade t T r o m s e and Stensaas c i ted above, 
§ 59) . It would be unaccep t ab l e for a j o u r n a l i s t to be d e b a r r e d from 
expres s ing cri t ical va lue j u d g m e n t s un less he or she could prove the i r 
t r u t h (see t he L ingens v. Aus t r i a j u d g m e n t of 8 J u l y 1986, Series A no. 103, 
p . 28, § 4 6 ) . 

50. In t he in s t an t case t he C o u r t , like t he C o m m i s s i o n , observes tha t 
t h e r e is no proof t h a t the desc r ip t ion of even t s given in the ar t ic les was 
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total ly u n t r u e a n d was des igned to fuel a d e f a m a t i o n c a m p a i g n aga ins t 
G.S. and S e n a t o r R.T. Mr D a l b a n did not wr i te ab o u t aspec t s of R.T. 's 
p r iva te life, but abou t his behav iou r a n d a t t i t u d e s in his capac i ty as an 
e lec ted r e p r e s e n t a t i v e of t he people (see p a r a g r a p h s 13 a n d 14 above) . 
T h e m a n n e r in which the appl ican t expressed his opinion of the s e n a t o r ' s 
p rac t ices a n d the way in which the l a t t e r was ca r ry ing out his du t i e s as a n 
e lec ted r e p r e s e n t a t i v e was held by the na t iona l cour t s not to reflect rea l i ty 
and , the re fo re , to be de fama to ry . As r e g a r d s G.S., the cour t s held t h a t t he 
fact t h a t t he publ ic p rosecu to r ' s office had on two occasions dec ided t h a t 
he had no case to a n s w e r was sufficient to es tab l i sh tha t t he in fo rmat ion 
con t a ined in t he ar t ic les was false. T h e cour t s r e a c h e d t h a t conclusion 
wi thou t e x a m i n i n g the evidence pu t forward by the appl ican t (see p a r a ­
g r a p h s 17 and 20 above) . 

5 1 . T h e G o v e r n m e n t did not cha l lenge the C o m m i s s i o n ' s conclusion 
t h a t , "even hav ing r e g a r d to the du t i e s and responsibi l i t ies i n c u m b e n t on 
a journal is t who avails h imsel f of the r ight set out in Art ic le 10 of the 
Conven t ion , ... the app l i can t ' s convict ion canno t be cons idered ' necessa ry 
in a d e m o c r a t i c society ' ". 

52. T h e C o u r t t akes not ice of this a n d dec ides t h a t , in r e l a t ion to t he 
l eg i t ima te a im p u r s u e d , convic t ing M r D a l b a n of a c r imina l offence a n d 
s e n t e n c i n g him to i m p r i s o n m e n t a m o u n t e d to d i s p r o p o r t i o n a t e in t e r ­
ference wi th the exercise of his f reedom of express ion as a j o u r n a l i s t . 

Accordingly, t h e r e has been a violat ion of Art ic le 10. 

IV. ALLEGED V I O L A T I O N OE A R T I C L E 6 § 1 O F T H E C O N V E N ­
T I O N 

53 . T h e app l i can t compla ined tha t he had not b e e n given a fair t r ia l in 
t h a t the na t i ona l cou r t s h a d failed to dea l wi th t he evidence which he had 
s u b m i t t e d in his defence , n a m e l y t he official d o c u m e n t s on which his 
ar t ic les had been based (see p a r a g r a p h s 17 and 20 above) . H e rel ied on 
Art ic le 6 § 1 of t he C o n v e n t i o n , t he re levan t pa r t of which provides: 

"In the determination of... any criminal charge against him, everyone is entitled to a 
lair ... hearing ... by [a] ... tribunal ..." 

54. T h e G o v e r n m e n t invited the C o u r t to hold t h a t t h e r e had b e e n no 
violat ion of Art ic le 6 § 1, on t he basis t h a t " t he absence of an explicit 
r e fe rence to M r D a l b a n ' s a r g u m e n t s " could not be c o n s t r u e d as a fai lure 
to e x a m i n e those a r g u m e n t s . O n the con t ra ry , t he fact t h a t t he docu­
m e n t s in ques t i on had been "p laced in t he file" ra ised a p r e s u m p t i o n t h a t 
the na t iona l j u d g e s had pe rused the d o c u m e n t a r y evidence a d d u c e d by the 
app l i can t . 

55 . H a v i n g r e g a r d to the conclusion r e a c h e d by it in respect of the 
compla in t b r o u g h t u n d e r Ar t ic le 10 of t he Conven t ion , the C o u r t , like the 
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C o m m i s s i o n , does not cons ider it necessa ry to e x a m i n e the case u n d e r 
Art ic le 6 § 1 also. 

V. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

56. Ar t ic le 41 of t he Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only-
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the 
injured parly." 

A. D a m a g e 

57. M r s D a l b a n sought an award of 250,000,000 R o m a n i a n lei in 
respec t of non-pecun ia ry d a m a g e , n a m e l y loss of r e p u t a t i o n r e su l t i ng 
from he r la te h u s b a n d ' s conviction, and of pecun ia ry d a m a g e in t h e form 
of losses a l legedly r e su l t i ng from the c losure of Cronica Roma§cand. She 
s t a t e d t h a t " th is s u m r e p r e s e n t e d ] a m i n i m a l r e c o m p e n s e , all of which 
[would] be used to s t a r t pub l i sh ing the m a g a z i n e aga in" , not to enr ich 
he rse l f personal ly . 

58. T h e G o v e r n m e n t s u b m i t t e d , first, t ha t no causa l link b e t w e e n the 
c la ims and the a l leged pecun ia ry d a m a g e had been es tab l i shed and , sec­
ondly, t h a t the a m o u n t sought would in any event be excessive. As to t h e 
non-pecun ia ry d a m a g e , they a r g u e d t h a t a f inding t h a t Ar t ic le 10 had 
been v io la ted would in i tself c o n s t i t u t e sufficient j u s t sa t is fact ion. W i t h 
respec t to the d a m a g e s which the app l ican t had b e e n o r d e r e d to pay, t he 
G o v e r n m e n t , r e i t e r a t i n g t h a t Mrs D a l b a n could recover those mon ies by 
way of civil p roceed ings , a s se r t ed t h a t t hey had never been paid . 

59. T h e C o u r t ag rees wi th t he G o v e r n m e n t as r e g a r d s t he a l leged 
p e c u n i a r y d a m a g e . However , in r e spec t of non-pecun ia ry d a m a g e , it con­
s iders t h a t t he app l i can t did suffer, a n d his widow has suffered, such 
d a m a g e and t h a t this canno t be sufficiently r ed re s sed by the m e r e finding 
t h a t t h e r e has b e e n a violat ion. In th is case , M r D a l b a n ' s d e a t h , coming as 
it did before t he P r o c u r a t o r - G e n e r a l m a d e the e x t r a o r d i n a r y appl ica t ion 
to the S u p r e m e C o u r t of J u s t i c e , is a factor to be t a k e n in to account in 
assess ing the d a m a g e to be m a d e good. H a v i n g r ega rd to the h igh r a t e of 
inf la t ion in R o m a n i a , t he C o u r t will express the s u m to be awarded in 
F r e n c h francs (FRF) , to be conve r t ed in to R o m a n i a n lei a t t he r a t e 
appl icab le at t he d a t e of s e t t l e m e n t . It awa rds M r s D a l b a n F R F 20,000. 
Last ly , wi th r e g a r d to t he G o v e r n m e n t ' s t h i rd a r g u m e n t , t he C o u r t con­
fines i tself to observ ing t h a t M r s D a l b a n did not c la im r e i m b u r s e m e n t of 
t he d a m a g e s in ques t i on since they w e r e never pa id (see p a r a g r a p h 22 
above) . 
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B. C o s t s a n d e x p e n s e s 

60. T h e app l ican t was g r a n t e d legal aid by bo th t he C o m m i s s i o n and 
the C o u r t , and his widow did not seek to be r e i m b u r s e d for any add i t iona l 
costs or expenses . 

C. D e f a u l t i n t e r e s t 

6 1 . T h e C o u r t d e e m s it a p p r o p r i a t e to adop t t he s t a t u t o r y r a t e of 
i n t e re s t appl icable in F rance at the d a t e of adop t ion of t he p re sen t judg­
m e n t , n a m e l y 3.47% per a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t the app l i can t ' s widow a n d hei r has s t a n d i n g to con t inue the 
p re sen t p roceed ings in the app l i can t ' s s t ead ; 

2. Holds t h a t t he app l i can t ' s widow m a y cla im to be a "v ic t im" for t he 
purposes of Art ic le 34 of the Conven t ion ; 

3. Holds t h a t t h e r e has been a viola t ion of Art ic le 10 of the Conven t ion ; 

4. Holds t h a t it is not necessary to e x a m i n e the case u n d e r Ar t ic le 6 § 1; 

5. Holds 
(a) t h a t the r e s p o n d e n t S t a t e is to pay the app l i can t ' s widow, wi th in 
t h r e e m o n t h s , 20,000 ( twenty t h o u s a n d ) F r e n c h francs in respec t of 
non-pecun ia ry d a m a g e , to be conver ted in to R o m a n i a n lei at t h e r a t e 
appl icable at t he d a t e of s e t t l e m e n t ; 
(b) t h a t s imple i n t e r e s t a t an a n n u a l r a t e of 3.47% shall be payable on 
tha t s u m from t h e expi ry of t he above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t ; 

6. Dismisses the r e m a i n d e r of the c la im for j u s t sa t isfact ion. 

Done in Engl i sh a n d in F rench , a n d de l ivered a t a publ ic h e a r i n g in the 
H u m a n R i g h t s Bui ld ing , S t r a sbou rg , on 28 S e p t e m b e r 1999. 

Luzius WILDHABER 
Pres iden t 

Pau l MAHONEY 
D e p u t y R e g i s t r a r 
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O P I N I O N O F T H E E U R O P E A N C O M M I S S I O N 

O F H U M A N R I G H T S ' 

(as exp res sed in the C o m m i s s i o n ' s r e p o r t of 22 J a n u a r y 1998) 

[The Commission was composed as follows: 
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Mr C . BÌRSAN, 
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Mi- R . NlCOLINI, 
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1. Translation; original French. 
2. The opinion contains some references to previous paragraphs of the Commission's report. 
The full text of the report may be obtained from the Registry of the Court. 
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A. C o m p l a i n t s d e c l a r e d a d m i s s i b l e 

36. T h e C o m m i s s i o n has dec la red admiss ib le t he app l i can t ' s com­
pla in t s : 

(a) t h a t his r ight to f reedom of express ion was viola ted; and 
(b) t h a t he was not given a fair h e a r i n g before t he d o m e s t i c cour t s . 

B. P o i n t s at i s s u e 

37. T h e following poin ts a r e a t issue: 
(a) w h e t h e r the app l i can t ' s convict ion for d e f a m a t i o n was c o n t r a r y to 

his r ight to f reedom of express ion wi th in the m e a n i n g of Art ic le 10 of the 
Conven t ion ; and 

(b) w h e t h e r t he absence of any re fe rence in t he j u d g m e n t s convict ing 
the app l ican t to his a r g u m e n t r e l a t i ng to the sources of the in fo rmat ion 
pub l i shed m e a n t t h a t he was depr ived of a fair h e a r i n g u n d e r Art ic le 6 § 1 
of the Conven t i on . 

C. As r e g a r d s A r t i c l e 10 o f the C o n v e n t i o n 

38. Ar t ic le 10 of the Conven t ion provides : 

" 1 . Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers ... 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals [or] for the protection of the reputation or rights of 
others ..." 

39. T h e app l ican t m a i n t a i n s t h a t his convict ion was c o n t r a r y to t he 
provisions of Art ic le 10 of t he Conven t ion . H e c la ims t h a t the in fo rmat ion 
which he p r e s e n t e d in his ar t ic les was based on d o c u m e n t s d r a w n u p by 
the F r a u d Squad . 

40. T h e G o v e r n m e n t cons ider it unl ikely t h a t , at t he t i m e at which the 
app l ican t pub l i shed his ar t ic le abou t G.S., he was u n a w a r e of t he o u t c o m e 
of the c r imina l inves t iga t ion . Pub l i sh ing the ar t ic le af ter the public p ro ­
secu to r ' s office had dec ided not to p rosecu te was d e f a m a t o r y and a i m e d to 
lobby the c r imina l inves t igat ive a u t h o r i t i e s to r eopen the inves t iga t ion . 
T h e G o v e r n m e n t m a i n t a i n t h a t the in fo rma t ion pub l i shed was not t r u e 
a n d s u b m i t t h a t t h e a i m of convict ing t he app l ican t was to p ro tec t t he 
r e p u t a t i o n and r igh t s of o t h e r s . 
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4 1 . T h e C o m m i s s i o n cons iders , a n d it is not d i spu t ed , t h a t the appli­
c a n t ' s convict ion for d e f a m a t i o n r e p r e s e n t s an in t e r f e r ence by the public 
a u t h o r i t i e s in t he exerc ise of his f reedom of express ion wi th in the m e a n ­
ing of Art ic le 10 of the Conven t ion . 

42. T h e next issue is w h e t h e r such an in t e r f e r ence can be just i f ied 
u n d e r p a r a g r a p h 2 of Ar t ic le 10. It the re fore falls to be d e t e r m i n e d 
w h e t h e r t h e i n t e r f e r ence was "p resc r ibed by law", h a d a n a i m or a ims t h a t 
is or a re l eg i t ima te u n d e r tha t provision and was "necessa ry in a 
d e m o c r a t i c society" (see Eu r . C o u r t H R , L ingens v. A u s t r i a j u d g m e n t of 
8 J u l y 1986, Series A no. 103, pp . 24-25, §§ 34-37). 

43 . As r ega rds t he ques t ion of lawfulness, t he C o m m i s s i o n finds that 
the app l i can t ' s conviction was "p resc r ibed by law" since it was based on 
Art ic le 206 of the R o m a n i a n C r i m i n a l C o d e . 

44. T h e C o m m i s s i o n also cons iders t h a t it p u r s u e d a l eg i t ima te aim 
u n d e r Art ic le 10 § 2 of t he Conven t ion , n a m e l y t he p ro tec t ion of the 
r e p u t a t i o n of o the r s . 

45 . It r e m a i n s to be d e t e r m i n e d w h e t h e r it was "necessa ry in a d e m o ­
cra t ic society" for achieving t h a t a im . 

46. In the Handys ide j u d g m e n t , the E u r o p e a n C o u r t of H u m a n Righ t s 
e m p h a s i s e d the f u n d a m e n t a l role played by f r eedom of express ion in a 
d e m o c r a t i c society in the following t e r m s : 

"Freedom of expression constitutes one of the essential foundations of such a society, 
one of the basic conditions for its progress and for the development of every man. Sub­
ject to paragraph 2 of Article 10, it is applicable not only to 'information' or ' ideas' that 
are favourably received or regarded as inoffensive or as a mat ter of indifference, but also 
to those that offend, shock or disturb the State or any sector of the population. Such are 
the demands of that pluralism, tolerance and broadmindedness without which there is 
no 'democratic society'." (Eur. Court HR, Handyside v. the United Kingdom judgment 
of 7 December 1976, Series A no. 24, p. 23, § 49) 

47. T h e C o m m i s s i o n recal ls t he f u n d a m e n t a l pr inc ip les laid down in 
the case- law of t he E u r o p e a n C o u r t of H u m a n Righ t s as to the concept of 
"necess i ty" re fe r red to in Art ic le 10 of t he Conven t i on (see Eur . C o u r t H R , 
j u d g m e n t s in t he cases of P r a g e r a n d Obersch l i ck v. A u s t r i a of 26 Apri l 
1995, Ser ies A no. 313 , pp. 17-18, §§ 34-35; Schwabe v. A u s t r i a of 28 Augus t 
1992, Ser ies A no. 242-B, pp. 32-33, § 29; Cas te l l s v. Spain of 23 Apri l 1992, 
Ser ies A no. 236, pp . 22-24, §§ 42-43 and 46; T h o r g e i r T h o r g e i r s o n v. Ice­
land of 25 J u n e 1992, Series A no. 239, p . 27, § 63; Observer and Guardian v. 
t h e U n i t e d K i n g d o m of 26 N o v e m b e r 1991, Ser ies A no. 216, pp . 29-30, § 59; 
and Sunday Times v. t he U n i t e d K i n g d o m (no. 2) of 26 N o v e m b e r 1991, 
Series A no. 217, pp . 28-29, § 50) . T h e s e pr inciples m a y be s u m m a r i s e d as 
follows. 

48. T h e adjective "necessa ry" impl ies t he ex i s tence of a "press ing 
social need" . T h e C o n t r a c t i n g S t a t e s have a ce r t a in m a r g i n of apprec ia ­
t ion in assess ing w h e t h e r such a need exis ts , bu t it goes h a n d in h a n d with 
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a E u r o p e a n supervis ion , e m b r a c i n g bo th the law and the decis ions apply­
ing it, even those given by i n d e p e n d e n t cour t s . H e n c e , t he c r i t e r i a appl ied 
by the na t iona l au tho r i t i e s m u s t be in conformi ty wi th t he major pr in­
ciples of f reedom of express ion a n d the i r a s s e s s m e n t of t he facts m u s t be 
accep tab le . 

49. In this r ega rd , t he p r e - e m i n e n t role of t he press in a S t a t e 
governed by the ru le of law m u s t not be fo rgo t ten . A l t h o u g h it m u s t not 
ove r s t ep t he bounds set , inter alia, for t he p ro t ec t i on of t he r e p u t a t i o n of 
o t h e r s , it is neve r the le s s i n c u m b e n t on it to i m p a r t i n fo rma t ion and ideas 
on m a t t e r s of publ ic i n t e r e s t . No t only does t he press have t h e task of 
i m p a r t i n g such in fo rmat ion a n d ideas : t he publ ic also has a r ight to 
receive t h e m . W e r e it o the rwise , t he press would be u n a b l e to play its vital 
role of "publ ic w a t c h d o g " . 

50. In o rde r to assess , in t he light of these pr inc ip les , w h e t h e r t h e r e 
was a sufficiently p res s ing social need to just i fy the in t e r f e rence wi th t he 
app l i can t ' s f reedom of express ion , t he C o m m i s s i o n m u s t e x a m i n e wha t he 
wro te in its p rope r con tex t and having r ega rd to t he c i r c u m s t a n c e s of t he 
case . 

51 . T h e C o m m i s s i o n recal ls t h a t t he ar t ic les w r i t t e n by the appl ican t 
w e r e conce rned wi th a subject of publ ic i n t e re s t : namely , t he m a n a g e m e n t 
of S t a t e asse t s a n d the m a n n e r in which pol i t ic ians fulfil t he i r m a n d a t e . 
T h e ar t ic les provided in fo rma t ion t aken from the files of c r imina l invest i ­
ga t ions ca r r ied out by t he F r a u d Squad into t he r u n n i n g of the c o m p a n y 
F A S T R O M , of which G.S. was t h e chief execut ive a n d on whose boa rd of 
d i r ec to r s R.T. , the s e n a t o r for N e a m t , sa t as t he r e p r e s e n t a t i v e of the 
S t a t e . As r e g a r d s the second ar t ic le , it con t a ined in fo rma t ion on the sa lary 
pa id to S e n a t o r R.T. in his capac i ty as t he S t a t e r e p r e s e n t a t i v e on the 
boa rd of F A S T R O M and on his use of a vehicle m a d e avai lable by 
F A S T R O M . 

52. It m a y be t h a t some of t he factual de ta i l in the app l i can t ' s ar t ic les 
has not been conf i rmed. In pa r t i cu l a r , t he C o m m i s s i o n no tes t h a t t he 
na t iona l cour t s found t h a t t he s t a t e m e n t t h a t R.T. h a d been paid hun ­
d r e d s of t h o u s a n d s of lei was u n t r u e , since R .T . had in fact been paid only 
some tens of t h o u s a n d s of lei. 

53 . However , the C o m m i s s i o n no tes t h a t the app l i can t ' s cr i t ic ism of 
S e n a t o r R.T. did not r e l a t e to his p r iva te life bu t to his behav iou r a n d 
a t t i t u d e s in his capaci ty as a pol i t ic ian vis-a-vis m a t t e r s of gene ra l i n t e r e s t . 
T h e app l ican t used words which the na t iona l cour t s j u d g e d to be de f ama­
tory in o rde r to express his opinion on the prac t ices of e lec ted r e p r e ­
sen ta t ives , in p a r t i c u l a r R.T. , a n d on t h e m a n n e r in which the l a t t e r was 
ca r ry ing out his du t i e s as a s e n a t o r . 

54. W i t h r e g a r d to G.S., t he cour t s held t h a t t he in fo rma t ion publ i shed 
by the appl ican t was u n t r u e since t he public p ro secu to r ' s office had deci­
ded , before the ar t ic les a p p e a r e d , not to c h a r g e G.S. 
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55. T h e C o m m i s s i o n recal ls t h a t the f reedom of express ion which 
Art ic le 10 of t he C o n v e n t i o n is des igned to g u a r a n t e e is not u n l i m i t e d in 
n a t u r e (see the Cas te l l s j u d g m e n t previously c i ted, opin ion of the C o m ­
mission, p . 38, § 67) . It is obvious t h a t it does not cover t he publ ic expres ­
sion of facts t h a t a r e not backed by any p r i m a facie evidence or d e f a m a t o r y 
a l l ega t ions m a d e aga ins t pe r sons or ins t i tu t ions (ibid.) . However , a n y 
in t e r f e r ence wi th express ion on a m a t t e r of publ ic i n t e r e s t m u s t be sub­
j e c t e d to par t i cu la r ly n a r r o w l imi t s , so as to avoid d i scourag ing ci t izens 
from looking crit ically at the m a n n e r in which public a u t h o r i t y is exer­
cised. 

56. Moreover , even a discuss ion l imi ted to an apprec i a t ion of the mor ­
al i ty of c e r t a i n ac ts m a y a m o u n t to d e f a m a t i o n . However , t h e C o m m i s s i o n 
c a n n o t accept t h a t cri t ical value j u d g m e n t s m a y be m a d e by the press only 
if the i r " t r u t h " can be proven (see the L ingens j u d g m e n t previously ci ted, 
opinion of the C o m m i s s i o n , p . 37, §§ 80-81). 

57. In the i n s t an t case , t he C o m m i s s i o n no tes t h a t it has not been 
d e m o n s t r a t e d t h a t t h e factual s i t ua t ion desc r ibed in t h e a r t i c l e was 
en t i re ly u n t r u e a n d s imply inven ted for t he purposes of s t i r r i ng up a 
c a m p a i g n of d e n i g r a t i o n aga ins t G.S. a n d R.T. 

58. Moreover , t he C o m m i s s i o n recal ls t h a t j o u r n a l i s t i c f reedom covers 
possible r ecourse to a d e g r e e of e x a g g e r a t i o n or even provoca t ion a n d t h a t 
Ar t ic le 10 p r o t e c t s not only t h e s u b s t a n c e of t h e ideas a n d in fo rma t ion 
expressed bu t also the form in which they a re conveyed (see t he P r a g e r 
and Obersch l ick j u d g m e n t previously ci ted, pp . 17-18, §§ 34-35, and Eur . 
C o u r t H R , De H a e s a n d Gijsels v. Be lg ium j u d g m e n t of 24 F e b r u a r y 1997, 
Reports of Judgments and Decisions 1997-1, p . 236, § 48) . 

59. In t h e p r e s e n t case , t h e c o u r t s refused to allow t h e app l i can t t o 
adduce evidence of the t r u t h of t he s t a t e m e n t s con t a ined in t he ar t ic les -
namely , the police r epo r t s on which he had based his in fo rmat ion . T h e 
j u d g m e n t s convict ing t he app l ican t m a k e no re ference to the sources of 
the ar t ic les . O n the con t ra ry , t he cour t s held t h a t the fact t h a t G.S. was 
not c h a r g e d was sufficient to es tab l i sh t h a t t he i n fo rma t ion c o n t a i n e d in 
t he ar t ic les was c o n t r a r y to the t r u t h . 

60. In t he light of the above cons ide ra t ions , even hav ing r e g a r d to the 
du t i e s a n d responsibi l i t ies i n c u m b e n t on a j ou rna l i s t who avails h imsel f of 
the r ight set out in Art ic le 10 of the Conven t ion , the C o m m i s s i o n con­
s iders t h a t t he app l i can t ' s convict ion c a n n o t be cons ide red "necessa ry in a 
d e m o c r a t i c society". 

Conclusion 

61 . T h e C o m m i s s i o n concludes , unan imous ly , t ha t t h e r e has b e e n a 
violat ion of Art ic le 10 of the C o n v e n t i o n in t h e p r e s e n t case . 
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D . As r e g a r d s A r t i c l e 6 o f t h e C o n v e n t i o n 

62. Art ic le 6 § 1 of the Conven t ion provides , inter alia, t h a t : 

" 1. In the determination of his civil rights and obligations or of any criminal charge 
against him, everyone is entitled to a fair and public hearing within a reasonable time by 
an independent and impartial tribunal established by law ..." 

63 . T h e appl ican t s u b m i t s t ha t he was not given a fair h e a r i n g before 
t h e na t i ona l cou r t s , s ince t h e y did not e x a m i n e t h e d o c u m e n t s which he 
s u b m i t t e d in his defence , n a m e l y t he police d o c u m e n t s on which the 
ar t ic les were based . H e a r g u e s tha t the public p rosecu to r ' s decis ions not to 
p rosecu t e canno t be r e g a r d e d as i r re fu table proof t h a t G.S. and R .T . did 
not behave as he c la imed in his ar t ic les . 

64. T h e app l ican t a lso cons iders t h a t t h e c o u r t s ' refusal to t a k e in to 
account the d o c u m e n t s which he a t t e m p t e d to adduce in his defence is 
con t r a ry to Art ic le 385-9 of t he R o m a n i a n Code of C r i m i n a l P r o c e d u r e . 

65. Accord ing to the G o v e r n m e n t , the d o c u m e n t s which the appl icant 
s u b m i t t e d in his defence show t h a t F A S T R O M had suffered significant 
losses d u e to ser ious m a l a d m i n i s t r a t i o n a n d m i s m a n a g e m e n t . T h e y s t a t e 
t h a t this is conf i rmed in a repor t by the re levan t R o m a n i a n g o v e r n m e n t 
m o n i t o r i n g a u t h o r i t y which also poin ts to ser ious negl igence in the m a n ­
ne r in which F A S T R O M was r u n . 

66. T h e G o v e r n m e n t a r g u e t h a t all t he d o c u m e n t s lead to the s a m e 
conclusion, namely , t h a t t h e m a n a g e m e n t of F A S T R O M was collectively 
responsib le for t he p r o b l e m s . In these c i r c u m s t a n c e s , t he G o v e r n m e n t 
cons ider t h a t t he ar t ic les , which po in ted the finger at G.S. a lone , were 
indeed con t r a ry to the real i ty of the s i tua t ion . 

67. T h e G o v e r n m e n t s u b m i t tha t the fact t h a t a jud ic ia l decision gives 
only brief reasons for its findings cannot be d e e m e d 1" be a form of 
unfa i rness in p roceed ings . In the p r e s e n t case , t he R o m a n i a n cour t s 
e x a m i n e d all the evidence s u b m i t t e d by the pa r t i e s , inc luding the police 
d o c u m e n t s which the app l ican t had used as a source of in format ion , bu t 
held t h a t those d o c u m e n t s w e r e not re levan t , w i th t h e resu l t t h a t t hey 
were not r e fe r red to in t he cour t decis ions . H e n c e , the lack of re ference to 
the police d o c u m e n t s in t h e j u d g m e n t convict ing the app l i can t canno t 
just i fy t he conclusion tha t t he app l ican t was not given a fair t r ia l . 

68 . H a v i n g r e g a r d to t he conclusion r eached by it in re la t ion to 
Ar t ic le 10 of t he Conven t ion , t he C o m m i s s i o n cons iders it u n n e c e s s a r y 
fu r the r to e x a m i n e t he case u n d e r Art ic le 6 § 1 of the Conven t ion . 

Conclusion 

69. T h e C o m m i s s i o n concludes , by th i r ty -one votes to one , t h a t it is 
unneces sa ry to e x a m i n e w h e t h e r t h e r e has been a violat ion of Art ic le 6 § 1 
of t he Conven t ion in the p r e s e n t case . 
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£ . R e c a p i t u l a t i o n 

70. T h e C o m m i s s i o n concludes , u n a n i m o u s l y , t h a t t h e r e has been a 
violat ion of Art ic le 10 of the Conven t ion in the p r e s e n t case (para ­
g r a p h 61). 

71 . T h e C o m m i s s i o n concludes , by th i r ty -one votes to one , t h a t it is 
u n n e c e s s a r y to e x a m i n e w h e t h e r t h e r e has b e e n a viola t ion of Art ic le 6 § 1 
of t he Conven t i on in the p r e s e n t case ( p a r a g r a p h 69) . 

M. DE SALVIA 
Sec re t a ry to t he C o m m i s s i o n 

S. TRECHSEL 
P r e s i d e n t of t he Commis s ion 
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S O M M A I R E 1 

C o n d a m n a t i o n d 'un j o u r n a l i s t e p o u r d i f f a m a t i o n 

A r t i c l e 10 

Liberté d'expression - Condamnation d'un journaliste pour diffamation - Liberté de la presse -
Protection de la réputation d'autrui - Nécessaire dans une société démocratique - Devoirs et 
responsabilités des journalistes - Droit pour le public de recevoir des informations - Intérêt 
public - Marge d'appréciation des autorités nationales réduite - jugements de valeur critiques et 
réalité des allégations - Déclarations relatives à la gestion du patrimoine de l'Etat - Déclara­
tions relatives à la vie publique d'un élu du peuple 

A r t i c l e 3 4 

Victime - Arrêt national ne fournissant pas une réparation adéquate - Absence de recon­
naissance implicite ou explicite de la violation par les autorités nationales 

* 

Le requérant, journaliste, publia des articles de presse dans lesquels il dévoilait les 
fraudes prétendument commises par le directeur d'une entreprise d'Etat, G.S., et 
les avantages matériels bénéficiant à un homme politique, le sénateur R.T. Le 
requérant affirmait que les informations publiées reposaient sur les rapports de la 
section économique de la police générale. G.S. et R.T. entamèrent des poursuites 
contre le requérant qui fut condamné par les juridictions roumaines du chef de 
diffamation à trois mois de prison avec sursis, au paiement de 300 000 lei roumains 
de dédommagement à G.S. et R.T., l'interdiction d'exercice professionnel pro­
noncée en première instance étant révoquée en appel. S'agissant plus précisément 
de G.S., les juridictions estimèrent que les non-lieux prononcés par le parquet à 
son égard suffisaient à établir que les déclarations du requérant étaient fausses. 
Malgré les données fournies par le requérant, les juridictions dénièrent à ses 
déclarations toute correspondance avec la réalité et, de là, les estimèrent diffa­
matoires. Le requérant continua néanmoins à publier des informations sur les 
prétendues fraudes de G.S. et ne dédommagea pas les parties civiles. Les déclara­
tions du requérant et sa condamnation eurent un retentissement national notable 
et la Cour suprême de justice fut finalement saisie par le parquet d'un recours en 
annulation des deux décisions judiciaires au motif que les éléments constitutifs de 
l'infraction de diffamation faisaient défaut en l'espèce. Le requérant décéda à 
cette période. La Cour suprême de justice acquitta le requérant du chef de diffa­
mation à l'égard de G.S., estimant qu'il avait agi de bonne foi. En revanche, 
s'agissant de la diffamation à l'égard de R.T., la juridiction suprême cassa les deux 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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jugements litigieux et, tout en considérant juste la condamnation du requérant, 
prononça l'arrêt des poursuites en raison du décès de celui-ci. 

Au préalable, la Cour note que la veuve du requérant a un intérêt légitime à faire 
constater que la condamnation du requérant a eu lieu en méconnaissance du droit 
à la liberté d'expression. Elle reconnaît donc à la veuve du requérant la qualité 
pour se substituer au requérant en l'espèce. 

1. Article 3 4 : même si l'arrêt de la Cour suprême de justice, cassant les juge­
ments attaqués au motif que le requérant avait agi de bonne foi sur la base des 
documents officiels relatifs à G.S., pourrait passer pour une reconnaissance en 
substance de la restriction injustifiée du « droit à la liberté d'expression », la Cour 
estime que ledit arrêt ne fournit pas une réparation adéquate au sens de sa juris­
prudence. Il n'est en effet ni clair ni certain que la veuve du requérant obtienne 
une quelconque réparation et ce, par la voie tant civile que pénale. S'agissanl des 
conclusions de l'arrêt de la Cour suprême quant à la diffamation à l'égard de R.T., 
e l l e s n e témoignent d'aucune reconnaissance explicite ou implicite par l e s auto­
rités nationales de la violation de l'article 10. La veuve du requérant peut donc se 
prétendre victime au sens de l'article 34. 

2. Article 10 : la condamnation litigieuse constituait une « ingérence d'une auto­
rité publique » dans le droit garanti par l'article 10 § 1. Cette ingérence était 
« prévue par la loi » et poursuivait le but légitime de « protection de la réputation 
d'autrui ». Sur la question de savoir si l'ingérence était « nécessaire dans une 
société démocratique », les articles incriminés portaient sur un sujet d'intérêt 
public, à savoir, la gestion du patrimoine d'Etat et la manière dont les hommes 
politiques remplissent leur mandat. Ainsi, lorsque, comme en l'espèce, des ques­
tions d'intérêt général sont en cause, la marge d'appréciation des autorités natio­
nales se trouve circonscrite et il ne saurait être admis qu'un journaliste ne puisse 
formuler des jugements de valeur critiques qu'à la condition de pouvoir en 
démontrer la vérité. En l'occurrence, rien ne prouve que les faits décrits dans les 
articles étaient totalement faux et servaient à alimenter une campagne diffama­
toire contre G.S. et R.T. Par ailleurs, les écrits du requérant ne portaient pas sur 
des aspects de la vie privée de R.T. mais sur ses comportements et attitudes en 
tant qu'élu du peuple. S'agissant de R.T., les juridictions nationales ont considéré 
que les formules utilisées par le requérant pour exprimer son avis sur les pratiques 
de cet homme politique ne correspondaient pas à la réalité et, de là, étaient diffa­
matoires. En ce qui concerne G.S., les juges nationaux ont estimé que les non-lieux 
prononcés par le parquet suffisaient à établir que les informations contenues dans 
les articles étaient fausses, et cela sans avoir examiné les preuves du requérant. Le 
Gouvernement reconnaît que la condamnation du requérant ne peut être consi­
dérée comme nécessaire dans une société démocratique. La Cour en prend note et 
estime l'ingérence réalisée par la condamnation pénale du requérant dis­
proportionnée. 

Conclusion : violation (unanimité). 

3. Article 6 § 1 : eu égard à la conclusion relative au grief tiré de l'article 10, la 
Cour n'estime pas nécessaire de se placer sur le terrain de l'article 6 § 1. 
Conclusion : non-lieu à examen (unanimité). 
Article 41 : les prétentions relatives au préjudice matériel ne sauraient être 
accueillies en raison du défaut de lien de causalité entre les prétentions et le 
dommage matériel allégué. En revanche, s'agissant du préjudice moral, la Cour 
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considère que le requérant et sa veuve ont subi un dommage tel que le simple 
constat de violation ne saurait le compenser. Le décès du requérant avant le 
pourvoi est d'ailleurs un élément pertinent pour l'évaluation du préjudice à répa­
rer. Elle octroie donc une réparation à la veuve du requérant. 

Jurisprudence citée par la Cour 

Lingens c. Autriche, arrêt du 8 juillet 1986, série A n" 103 
Amuur c. France, arrêt du 25 juin 1996, Recueil des arrêts et décisions 1996-III 

Janowski c. Pologne [GC], n" 25716/94, CEDH 1999-1 
FressozetRoirec. France [GC], n" 29183/95, CEDH 1999-1 
Bladet Troms0ri Stensaas c. Norvège [GC], n" 21980/93, CEDH 1999-III 





ARRÊT DALBAN c. ROUMANIE 255 

En l 'a f fa ire D a l b a n c. R o u m a n i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i t uée , confo rmé­

m e n t à l 'ar t icle 27 de la Conven t ion de s a u v e g a r d e des Dro i t s de l ' H o m m e 

et des L ibe r t é s f o n d a m e n t a l e s (« la Conven t i on ») telle q u ' a m e n d é e par le 

Protocole n" 11 ' , et aux c lauses p e r t i n e n t e s de son règ lement" , en une 

G r a n d e C h a m b r e composée des j u g e s don t le n o m suit : 

M M . L. WILÜHABER, président, 

A. PASTOR RIDRUEJO, 
L. FERRARI BRAVO, 
J . MAKARCZYK, 
P. KÛRIS, 
R. TÜRMEN, 
J.-P. COSTA, 

M""'S F . TULKENS, 

V . STRÀZMCKÀ, 
M M . M . FISCHBACH, 

V . BUTKEVYCH, 
M"" H . S . GRÈVE, 
M M . A . B . BAKA, 

R. MARUSTE, 
E. LEVITS, 

M""" S. BOTOUCHAROVA, 

R. BESTELIUJ^« ad hoc, 
ainsi q u e de M . P J . MAHONEY', greffier adjoint, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 8 j anv ie r , 24 j u i n et 

9 s e p t e m b r e 1999, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r , te l le q u ' é t a b l i e en v e r t u de l 'ancien 

ar t ic le 19 de la C o n v e n t i o n 3 , pa r la C o m m i s s i o n e u r o p é e n n e des Dro i t s de 

l ' H o m m e ( « l a C o m m i s s i o n » ) le 27 avril 1998 puis le 5 m a i 1998, par 

M"" E lena D a l b a n , la veuve du r e q u é r a n t décédé le 13 m a r s 1998, dans le 

déla i de trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la 

Conven t i on . A son or ig ine se t rouve u n e r e q u ê t e (n" 28114/95) d i r igée 

con t r e la R o u m a n i e et don t u n r e s so r t i s s an t d e cet E t a t , M . Ionel D a l b a n , 

avait saisi la C o m m i s s i o n le 20 avril 1995 en ve r tu de l 'ancien ar t ic le 25. 

Notes du greffe 
1-2. Entré en vigueur le 1" novembre 1998. 
3. Depuis l 'entrée en vigueur du Protocole n" 11, qui a amendé cette disposition, la Cour 

fonctionne de manière permanente . 
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Pour des ra isons d 'o rd re p r a t i q u e , le p r é sen t a r r ê t c o n t i n u e r a d ' a p p e l e r 

M. D a l b a n le « r e q u é r a n t », b ien qu ' i l faille au jou rd ' hu i a t t r i b u e r c e t t e 

q u a l i t é à M"" D a l b a n ( a r r ê t A h m e t Sadik c. Grèce du 15 n o v e m b r e 1996, 

Recueil des arrêts et décisions 1996-V, p. 1641, § 3) . 

La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens a r t ic les 44 et 48 tels 

q u ' a m e n d é s pa r le Pro tocole n" 9 1 , q u e la R o u m a n i e avai t rat i f ié , a insi q u ' à 

la déc l a r a t i on r o u m a i n e r econna i s san t la j u r id i c t ion obl iga to i re de la C o u r 

(anc ien ar t ic le 46) . Lad i te d e m a n d e et la r e q u ê t e du r e q u é r a n t ont pour 

objet d ' ob ten i r u n e décision sur le point de savoir si les faits de la cause 

révé la ien t un m a n q u e m e n t de l 'E ta t d é f e n d e u r aux exigences des ar t ic les 

6 § 1 et 10 de la C o n v e n t i o n . 

2. M"" D a l b a n a dés igné pour la r e p r é s e n t e r (ar t ic le 31 § 1 du 

r è g l e m e n t B") M' I. Popa , avocat au b a r r e a u de Bacâu , q u e 

M. T h o r Vi lh jâ lmsson , v ice-prés ident de la C o u r à l ' époque , a au to r i s é à 

u t i l i ser la l angue r o u m a i n e d a n s la p r o c é d u r e éc r i t e . 

3. En sa qua l i t é de p rés iden t de la c h a m b r e in i t i a l emen t cons t i tuée 

(ancien ar t ic le 43 de la Conven t i on et a r t ic le 21 du r è g l e m e n t B) p o u r 

c o n n a î t r e n o t a m m e n t des ques t ions de p r o c é d u r e p o u v a n t se pose r avan t 

l ' en t r ée en v igueur du Protocole n" 11, M. T h o r Vi lh jâ lmsson a consu l té , 

p a r l ' i n t e r m é d i a i r e du greffier, M. A. C i o b a n u - D o r d e a , a g e n t du gou­

v e r n e m e n t r o u m a i n (« le G o u v e r n e m e n t »), le conseil du r e q u é r a n t et 

M. C. Bî r san , d é l é g u é de la C o m m i s s i o n , au sujet de l ' o rgan i sa t ion de la 

p r o c é d u r e écr i te . C o n f o r m é m e n t à l ' o rdonnance r e n d u e en c o n s é q u e n c e , 

le greffier avait reçu les m é m o i r e s du G o u v e r n e m e n t et du r e q u é r a n t 

les 30 ju i l l e t et 31 aoû t 1998 r e s p e c t i v e m e n t . 

4. A la sui te de l ' en t r ée en v igueur du Protocole n" 11 le l ' r n o v e m b r e 

1998, l ' e x a m e n de l 'affaire a é té confié, en app l ica t ion des a r t ic les 5 § 5 

dudi t Pro tocole , à la G r a n d e C h a m b r e de la C o u r . C e t t e G r a n d e C h a m b r e 

c o m p r e n a i t de p le in dro i t M. Bî r san , j u g e élu au t i t r e de la R o u m a n i e 

(ar t ic les 27 § 2 de la Conven t ion et 24 § 4 du r è g l e m e n t ) , M. L. Wilclhaber, 

p r é s i d e n t de la C o u r , M"" E. P a l m , v ice -prés iden te de la Cour , 

M. J . -P . C o s t a et M. M. F ischbach , tous d e u x v ice-prés iden ts de sect ion 

(ar t ic les 27 § 3 de la C o n v e n t i o n et 24 §§ 3 et 5 a) du r è g l e m e n t ) . O n t en 

o u t r e é té dés ignés pour c o m p l é t e r la G r a n d e C h a m b r e : M. A. Pas to r 

Ridrue jo , M. G. Bonel lo , M. J . Makarczyk , M. P. Kur i s , M. R. T ü r m e n , 

M"" F. T u l k e n s , M"" V. S t r âzn i ckâ , M. V. Butkevych, M"" H.S . Grève , 

M. A.B. Baka , M. R. M a r u s t e et M m e S. Bo toucha rova (ar t ic les 24 § 3 et 100 

§ 4 du r è g l e m e n t ) . U l t é r i e u r e m e n t , M. Bî r san , ayan t pa r t i c ipé à l ' e x a m e n 

de l 'affaire p a r la C o m m i s s i o n , s'est d é p o r t é de la G r a n d e C h a m b r e 

Notes du greffe 

1. Entré en vigueur le T'octobre 1994, le Protocole n"9 a été abrogé par le Protocole n" 11. 
2. Le règlement B, entré en vigueur le 2 octobre 1994, s'est applique jusqu 'au 31 octobre 
1998 à toutes les affaires concernant les Etats liés par le Protocole n" 9. 
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(ar t ic le 28 du r è g l e m e n t ) . P a r la sui te , le G o u v e r n e m e n t a dés igné 

M""' R. Be§tel iu pour s iéger en qua l i t é de j u g e ad hoc (ar t ic les 27 § 2 de la 

Conven t ion et 29 § 1 du r è g l e m e n t ) . 

5. Le p ré s iden t a décidé qu ' i l n 'y avait pas lieu en l 'espèce d ' invi ter la 

C o m m i s s i o n à dé s igne r un dé légué (ar t ic le 99 du r è g l e m e n t ) . 

6. Aprè s avoir consu l t é l ' agent du G o u v e r n e m e n t et le conseil de 

M m 1 , D a l b a n , la G r a n d e C h a m b r e a décidé qu ' i l n 'y avait pas lieu de t en i r 

u n e a u d i e n c e . 

7. Les 16 et 22 d é c e m b r e 1998 r e s p e c t i v e m e n t , le greffier a reçu les 

obse rva t ions c o m p l é m e n t a i r e s du r e q u é r a n t e t du G o u v e r n e m e n t . C e 

d e r n i e r pr ia i t la C o u r d e su r seo i r à s t a t u e r en a t t e n d a n t l ' a r rê t de la C o u r 

s u p r ê m e de j u s t i c e sur le r ecours e x t r a o r d i n a i r e i n t rodu i t pa r le p a r q u e t 

afin d ' ob ten i r l ' annu la t i on des deux j u g e m e n t s c o n d a m n a n t le r e q u é r a n t . 

8. P a r la su i t e , M . E. Levi ts , s u p p l é a n t , a r e m p l a c é M. Bonel lo , 

e m p ê c h é (ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

9. Le 8 janvier 1999, la G r a n d e C h a m b r e a décidé de s u s p e n d r e l 'exa­

m e n de l 'affaire. 

10. Le 21 m a i 1999, le G o u v e r n e m e n t , p a r l ' i n t e r m é d i a i r e de son 

nouvel a g e n t , M. C.-L. Popescu , a fait pa rven i r au greffe le t ex te de l ' a r rê t 

de la C o u r s u p r ê m e de j u s t i c e d u 2 m a r s 1999. Les 6 m a i et l c r j u i n 1999 

r e spec t i vemen t , le r e q u é r a n t et le G o u v e r n e m e n t ont déposé , à la 

d e m a n d e du p ré s iden t , l eu r s c o m m e n t a i r e s sur ledit a r r ê t . 

11. U l t é r i e u r e m e n t , M . L. F e r r a r i Bravo, s u p p l é a n t , a r emp lacé 

M""' P a l m , e m p ê c h é e (ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

12. J o u r n a l i s t e et d i r e c t e u r du m a g a z i n e h e b d o m a d a i r e local Cronica 

Romaçcand, M. Ionel D a l b a n hab i t a i t R o m a n j u s q u ' à son décès , su rvenu le 

13 m a r s 1998. 

13. Le 23 s e p t e m b r e 1992, le r e q u é r a n t publ ia d a n s le n u m é r o 90/1992 

dudi t m a g a z i n e un a r t ic le , in t i tu lé « Des d iza ines de mill ions f raudés à 

LAS de R o m a n », dévoi lant les f raudes p r é t e n d u m e n t c o m m i s e s par le 

d i r e c t e u r de l ' en t r ep r i s e agr icole d ' E t a t F A S T R O M (ex-IAS) de R o m a n , 

G.S. En c i t an t des r a p p o r t s de la sect ion é c o n o m i q u e de la police g é n é r a l e , 

il écrivit n o t a m m e n t : 

« (...) une nouvelle fraude ayant des proportions incroyables a été découverte à 

FASTROM S.A. Roman, l'ex-IAS (entreprise agricole d 'Etat) , avec au premier plan un 

privilégié de la nomcnklatura communiste locale, Monsieur G.S. Les dégâts qu'il a cau­

sés (...) s'élèvent, selon les estimations de la police économique et d 'autres experts, à 

plus de 23 millions de lei ! La fraude consiste dans l 'enregistrement de marchandises 

dans l'inventaire du dépôt central [de FASTROM Roman], marchandises qui sont 
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introuvables dans les inventaires des entreprises subordonnées. Il a été établi que 
beaucoup de ces marchandises ont été remplacées par des marchandises dont avaient 
besoin Monsieur G.S. et ses proches, ou bien ont été échangées en Ici partagés ensuite 
d'une manière fraternelle. Voilà des agissements qui rappellent les bandits de grand 
chemin, sans foi ni loi (Jafca-n codru) ! (...) 

L'opinion publique de Roman se demande comment cela a été possible. Peut-être que 
Monsieur le sénateur R.T., qui, jusqu 'à présent (...), a été le représentant de l'Etat au 
sein de l 'entreprise FASTROM Roman, nous donnera des éclaircissements. En cette 
qualité il a reçu comme trai tement , chaque mois, des centaines de milliers de lei. Pour 
quelles raisons ou autrement dit comment il a défendu les intérêts de l'Etat, on a bien 
vu (...) .» 

14. Le 6 j a n v i e r 1993, le r e q u é r a n t publ ia (dans le n u m é r o 104/1993 du 

m a g a z i n e ) un ar t ic le d a n s lequel on pouvai t lire : 

« Une Dacia break [appartenant à la société FASTROM] a été « acquise » pendant un 

an et demi par le sénateur R.T., de vendredi jusqu'à lundi, pour l 'amener et le ramener 

de l'aéroport de Bacau (chauffeur R.M.), histoire déjà finie, mais pas oubliée encore. » 

15. E s t i m a n t ces p ropos d i f famato i res , G.S. et R .T. e n g a g è r e n t des 

p o u r s u i t e s à l ' encon t re de M . D a l b a n en invoquan t l 'ar t icle 206 du code 

péna l (CP) . 

16. Le 24 j u i n 1994, le t r i b u n a l de p r e m i è r e in s t ance (Judecdtoria) de 

R o m a n c o n d a m n a le r e q u é r a n t du chef de d i f famat ion à t rois mois de 

pr ison avec surs is et au p a i e m e n t de 300 000 lei (ROL) aux p a r t i e s civiles 

R.T. et G.S. En o u t r e , le r e q u é r a n t se vit i n t e rd i r e l 'exercice de la profes­

sion p o u r une pér iode i n d é t e r m i n é e . 

17. Selon le t r i buna l , bien q u e G.S. eû t fait l 'objet de deux e n q u ê t e s 

péna l e s , le p a r q u e t avait p rononcé les 7 s e p t e m b r e 1990 et 10 d é c e m b r e 

1992 des non-l ieux q u a n t aux inf rac t ions d ' a b u s d e b iens sociaux et 

d ' a g i s s e m e n t s d 'un fonc t ionna i re ayan t causé un pré judice aux i n t é r ê t s 

publics (abuzul în serviciu contra intereselor obslesti) (ar t ic le 248 C P ) . 

En ce qui conce rne R.T. , le t r i buna l c o n s t a t a que , en sa q u a l i t é de 

m e m b r e du Conse i l des r e p r é s e n t a n t s de l 'E ta t , il avai t reçu u n t r a i t e ­

m e n t de 55 000 R O L e n t r e j u i n 1991 et ju i l le t 1992, et non pas des « cen­

ta ines de mil l iers » de lei ; en o u t r e , q u ' a u x t e r m e s du r è g l e m e n t i n t é r i e u r 

d u S é n a t , « les p ré fec tu res , p o u r l 'exercice des ac t iv i tés s éna to r i a l e s , 

m e t t r o n t à la disposi t ion des s é n a t e u r s un moyen de t r a n s p o r t et une 

s ec r é t a i r e » et que , d a n s une l e t t r e n" 4849 /1991 , la P ré fec tu re d u dépa r ­

t e m e n t de N e a m J avait d e m a n d é à la d i rec t ion de l ' en t rep r i se F A S T R O M 

R o m a n de m e t t r e u n e vo i tu re à la disposi t ion du B u r e a u séna to r i a l de 

R o m a n . Les j u g e s conc lu ren t q u e les a f f i rmat ions du r e q u é r a n t ne cor­

r e s p o n d a i e n t pas à la réa l i t é . 

18. Le r e q u é r a n t in te r j e t a appe l . Selon lui, les r a p p o r t s de la sec t ion 

é c o n o m i q u e de la police à l 'origine de l ' inculpat ion de G.S., les procès-

v e r b a u x d ressés p a r des i n spec t eu r s financiers r e spec t i vemen t les 19 j u i n , 

26 j u i n et 18 d é c e m b r e 1992, ainsi q u e les déc l a r a t i ons des m e m b r e s du 
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conseil d ' a d m i n i s t r a t i o n et du syndicat de la société F A S T R O M R o m a n 

faisaient é t a t d ' opé ra t i ons c o m p t a b l e s i l légales a t t r i b u é e s à G.S., d i rec­

t e u r de la société . Les s o m m e s e n j e u s 'é levaient , selon ces d o c u m e n t s , à 

plus de 23 mil l ions R O L . 

19. Q u a n t à R.T. , le r e q u é r a n t fit valoir que le t r i buna l de p r e m i è r e 

i n s t ance avai t r econnu d a n s le j u g e m e n t d u 24 j u i n 1994 qu ' i l ut i l isai t une 

vo i tu re de la société F A S T R O M R o m a n . Au sujet de l 'af f i rmat ion relat ive 

au t r a i t e m e n t reçu pa r R.T. , M. D a l b a n nia tout c a r a c t è r e d i f famato i re , 

m a l g r é l ' e r r e u r avouée p o r t a n t sur le m o n t a n t du t r a i t e m e n t . 

20. P a r un a r r ê t du 7 d é c e m b r e 1994, le t r i buna l d é p a r t e m e n t a l (tri-

bunaluljudejean) de N e a m J m a i n t i n t , pa r deux voix con t r e u n e , la pe ine de 

pr ison et les d o m m a g e s accordés aux pa r t i e s civiles en p r e m i r e ins tance . 

C o n s t a t a n t q u e G.S. avait bénéficié de deux non-l ieux, la j u r i d i c t i on con­

s idé ra , sans e x a m i n e r les r a p p o r t s de police fournis pa r le r e q u é r a n t pour 

jus t i f i e r ses a f f i rmat ions , q u e celles-ci ne c o r r e s p o n d a i e n t pas à la r éa l i t é . 

Q u a n t au s é n a t e u r , le t r i buna l r e connu t q u e l 'u t i l i sa t ion de la voi ture 

é ta i t légale. 

L ' in t e rd ic t ion d ' e x e r c e r le m é t i e r de j o u r n a l i s t e fut en r evanche révo­

q u é e « en ra ison du c o m p o r t e m e n t positif du r e q u é r a n t ». 

21 . Le j u g e d iss ident , M.C. , conclut ainsi d a n s son opinion : 

« (...) Dévoiler la vérité est une conditionsinequa non pour éloigner les insuffisances et 

défendre les intérêts de la société. Ces intérêts sont prioritaires par rapport à la défense 

- à tout prix - de nos réputations. Conscience éveillée de la cité, le journaliste a le droit 

et l'obligation de mettre en débat les institutions et leurs hommes, afin de contrôler si 

leur travail est satisfaisant, s'ils justifient le mandat dont ils ont été investis et si le 

prestige qui les entoure est authentique ou faux. Personne n'est infaillible et ne peut 

prétendre l 'être. 

II me semble injuste de condamner le journaliste Ionel Dalban, tant que celui-ci n'a 

fait que remplir son devoir de journaliste d'une manière objective, désireux de contri­

buer à assainir le climat moral de la ville dans laquelle il vit et travaille (...) » 

22. M a l g r é ce t t e c o n d a m n a t i o n , le r e q u é r a n t c o n t i n u a à publ ier des 

i n fo rma t ions c o n c e r n a n t la f raude p r é t e n d u m e n t c o m m i s e pa r G.S. 

P a r a i l leurs , le r e q u é r a n t ne p r o c é d a pas au p a i e m e n t des d o m m a g e s 

aux p a r t i e s civiles. 

23 . A la su i te de ces r évé la t ions , la commiss ion d ' e n q u ê t e des abus du 

P a r l e m e n t r o u m a i n saisit le p a r q u e t de N e a m J . 

24. D ' a u t r e p a r t , l ' o rgan isa t ion non g o u v e r n e m e n t a l e « La Ligue 

d é m o c r a t i q u e pour la j u s t i ce » repr i t ces révé la t ions , de sor te q u e le par­

que t de R o m a n ouvri t le 20 ju i l le t 1994 une nouvel le i n fo rma t ion jud i ­

ciaire con t r e G.S. 

25. Aprè s la c o n d a m n a t i o n du r e q u é r a n t , d ' a u t r e s j o u r n a u x , dont le 

quo t id i en na t iona l de g r a n d t i r age Adevârul, pub l i è r en t des a r t ic les sur le 

m ê m e sujet . 
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26. De n o m b r e u x j o u r n a u x c o n s i d é r è r e n t la c o n d a m n a t i o n du r e q u é ­

r a n t c o m m e une « t en t a t i ve d ' i n t im ida t i on » de la p resse . 

27. Le 24 avril 1998, le p a r q u e t a saisi la C o u r s u p r ê m e de j u s t i c e d ' un 

r ecour s en a n n u l a t i o n des deux décis ions jud ic i a i r e s l i t igieuses au mot i f 

q u e les é l é m e n t s cons t i tu t i f s de l ' infract ion de d i f famat ion faisaient 

défau t en l 'espèce. 

28. P a r un a r r ê t du 2 m a r s 1999, la h a u t e j u r id i c t ion a accueill i ledit 

r ecours . En ce qui conce rne la c o n d a m n a t i o n p o u r d i f famat ion à l ' égard de 

G.S. , elle a a c q u i t t é le r e q u é r a n t e s t i m a n t qu ' i l avai t agi de b o n n e foi. 

Q u a n t à la d i f famat ion re la t ive à R.T. , la cour a cassé les deux j u g e m e n t s 

l i t igieux, et tout en cons idé ran t jus te la c o n d a m n a t i o n de M. D a l b a n , a 

p r o n o n c é l 'a r rê t des pou r su i t e s en ra ison du décès de celui-ci. 

II. É L É M E N T S DE D R O I T I N T E R N E 

29. Les disposi t ions p e r t i n e n t e s du code péna l se l isent ainsi : 

Article 206 

« L'affirmation oti l ' imputation en public d'un certain fait concernant une personne, 

fait qui, s'il était vrai, exposerait cette personne à une sanction pénale, administrative 

ou disciplinaire, ou au mépris public, sera punie d'emprisonnement de trois mois à un an 

oti d'une amende. » 

Article 207 

« La preuve de la vérité des affirmations ou des imputations peut être accueillie si 

l'affirmation ou l 'imputation ont été commises pour la défense d'un intérêt légitime. Les 

agissements au sujet desquels la preuve de la vérité a été faite ne constituent pas l'in­

fraction d'insulte ou de diffamation. » 

30. Les d ispos i t ions p e r t i n e n t e s du code d e p r o c é d u r e p é n a l e se l isent 
ainsi : 

Article 385-9 

« L'appel peut être interjeté dans les cas suivants : 

(...) 

(10) lorsque le tribunal ne s'est pas prononcé soit sur un fait retenu à la charge de 

linculpé dans l 'ordonnance de renvoi, soit sur certaines preuves administrées, soit sur 

certaines demandes essentielles pour les parties, qui pourraient garant i r leurs droits ou 

influer sur l'issue du procès ; 

(...) » 

Article 504 

« Toute personne ayant fait l'objet d'une décision de condamnation définitive bénéfi­

cie de la part de l'Etat au droit à la réparation du préjudice subi si, à la suite d'un nou-
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veau jugement de la cause, il est établi par décision définitive que la personne n'a pas 

commis le l'ait imputé ou que ce l'ait n'existe pas. 

(...) 

Sera exceptée du droit à la réparation du préjudice la personne qui, pendant la 

période de l'instruction ou du jugement , avec intention manifeste cl par suite de faute 

grave, a empêché ou tenté d 'empêcher l 'établissement de la vérité. 

Les personnes désignées aux alinéas 1 et 2 qui, avant leur arrestation, occupaient un 

emploi, auront droit dans le calcul de ['ancienneté et de la continuité de leur travail à ce 

que soit prise en compte la période d 'emprisonnement ou du travail correctionnel. » 

Article 505 

« L'action en réparation du préjudice peut être intentée par la personne ayant subi le 

préjudice, conformément à l'article 504, et, après son décès, peut être poursuivie ou 

intentée par les personnes qui se trouvaient à sa charge. 

L'action peut être démarrée dans un délai d'un an à partir de la date de la décision 

définitive d 'acquit tement ou de la date de l'ordonnance d'arrêt des poursuites. » 

P R O C É D U R E D E V A N T L A C O M M I S S I O N 

3 1 . M. D a l b a n avai t saisi la C o m m i s s i o n le 20 avril 1995. Invoquan t les 

a r t ic les 6 § 1 e t 10 d e la C o n v e n t i o n , il se p la igna i t d u c a r a c t è r e inéqui ­

table de son procès et d ' u n e a t t e i n t e à son droi t à la l iber té d ' express ion . 

32. La C o m m i s s i o n a r e t e n u la r e q u ê t e (n° 28114/95) le 9 s e p t e m b r e 

1996. D a n s son r a p p o r t du 22 j a n v i e r 1998 (anc ien ar t ic le 31 de la Con­

ven t ion ) , elle conclut à l ' u n a n i m i t é qu ' i l y a eu violat ion de l 'ar t ic le 10 et 

qu ' i l n 'y a pas lieu d ' e x a m i n e r en l 'espèce s'il y a eu violat ion de l 'ar t icle 6 

§ 1 ( t r e n t e et une voix con t r e u n e ) . Le t e x t e in t ég ra l de son avis figure en 

a n n e x e au p r é s e n t a r r ê t . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

33. Le conseil de M""' D a l b a n invite la C o u r à c o n s t a t e r la violat ion de 

l 'ar t ic le 10 de la Conven t i on et à a l louer à sa c l ien te u n e sat isfact ion 

équ i t ab le de 250 000 000 R O L pour d o m m a g e m a t é r i e l et mora l . 

34. Le G o u v e r n e m e n t pr ie la Cour , à t i t r e pr inc ipa l , de rayer l 'affaire 

du rôle, la veuve du r e q u é r a n t n ' i nvoquan t plus , selon lui, un in t é rê t pe r ­

sonnel en la p o u r s u i t e de la p rocédu re . S u b s i d i a i r e m e n t , il ne con tes t e pas 

qu ' i l y a eu violat ion de l 'ar t icle 10 de la C o n v e n t i o n , m a i s invite la C o u r à 

r ayer l 'affaire au mot i f q u e l ' a r rê t de la C o u r s u p r ê m e de ju s t i ce du 2 m a r s 

1999 a u r a i t r é p a r é ladi te violat ion. Q u a n t au gr ief t i ré de l 'ar t icle 6 § 1, le 

G o u v e r n e m e n t d e m a n d e à la C o u r de j u g e r que ce t t e d isposi t ion n 'a pas 
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é té m é c o n n u e . Il p réconise enfin le rejet des p r é t e n t i o n s p r é s e n t é e s p a r 
M"" D a l b a n en ve r tu de l 'ar t icle 4 1 . 

E N D R O I T 

I. SUR L 'OBJET DU LITIGE 

35. D a n s u n e l e t t r e d u 16 d é c e m b r e 1998 a d r e s s é e à la C o u r , M' Popa a 

dénoncé u n e violat ion de son cab ine t d 'avocat et le vol de ce r t a in s docu­

m e n t s re la t i fs à l 'affaire en ques t i on ainsi q u e l ' in te rcep t ion p a r d e s 

inconnus de deux l e t t r e s à la Cour . 

36. Le G o u v e r n e m e n t soul igne le défaut de p e r t i n e n c e de ces griefs 
« pa r r a p p o r t à l 'objet de la r e q u ê t e (...) ». 

37. Ces griefs n ' ayan t pas é té soulevés au s t ade de la recevabi l i té 

devan t la C o m m i s s i o n , ils ne s a u r a i e n t re lever du li t ige d o n t la C o u r est 

saisie (voir n o t a m m e n t , mutatis mutandis, l ' a r rê t Janowski c. Pologne [ G C ] , 

n" 25716/94, § 19, C E D H 1999-1). 

II. SUR LA D E M A N D E DE RADIATION DU R Ô L E 

38. D a n s ses observa t ions du 1" j u i n 1999 ad res sées à la Cour , le Gou­

v e r n e m e n t préconise la r ad ia t ion du mie de l 'affaire au mot i f q u e la veuve 

du r e q u é r a n t , d a n s son m é m o i r e du 31 aoû t 1998, n ' i nvoquera i t p lus , 

c o m m e c 'é ta i t le cas d a n s sa r e q u ê t e du 5 m a i 1998, un i n t é r ê t pe r sonne l 

dans la p o u r s u i t e de la p r o c é d u r e , ma i s se ré fé re ra i t à l ' in té rê t de son 

défunt époux . 

39. La C o u r cons t a t e , d ' abord , q u e le r e q u é r a n t fut c o n d a m n é p a r les 

t r i b u n a u x r o u m a i n s pour d i f famat ion p a r voie de p resse . Elle e s t ime q u e 

la veuve de M. D a l b a n a un in té rê t l ég i t ime à faire c o n s t a t e r q u e la con­

d a m n a t i o n de ce d e r n i e r a eu lieu en m é c o n n a i s s a n c e du droi t à la l iber té 

d ' express ion invoqué pa r celui-ci d e v a n t la C o m m i s s i o n . 

P a r c o n s é q u e n t , la d e m a n d e du G o u v e r n e m e n t visant la r ad i a t i on du 

rôle de l 'affaire doi t ê t r e r e j e t ée . L a C o u r r e c o n n a î t à M"" D a l b a n q u a l i t é 

p o u r se s u b s t i t u e r d é s o r m a i s au r e q u é r a n t en l 'espèce. 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 10 DE E A 
C O N V E N T I O N 

40. Selon le r e q u é r a n t , sa c o n d a m n a t i o n p o u r d i f famat ion a por té 

a t t e i n t e à son droi t à la l iber té d ' express ion g a r a n t i p a r l 'ar t icle 10 de la 

C o n v e n t i o n , don t le t e x t e est ainsi libellé : 
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« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 

d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées sans 

qu'il puisse y avoir ingérence d'autorités publiques et sans considération de frontière. Le 

présent article n'empêche pas les Etats de soumettre les entreprises de radiodiffusion, 

de cinéma ou de télévision à un régime d'autorisations. 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

constituent des mesures nécessaires, dans une société démocratique, à la sécurité 

nationale, à l 'intégrité territoriale ou à la sûreté publique, à la défense de l'ordre et à la 

prévention du crime, à la protection de la santé ou de la morale, à la protection de la 

réputation ou des droits d 'autrui , pour empêcher la divulgation d'informations confi­

dentielles ou pour garantir l 'autorité et l 'impartialité du pouvoir judiciaire. » 

A. Sur la p e r t e d e q u a l i t é d e « v i c t i m e » 

4 1 . La C o u r no te tou t d ' a b o r d q u e l ' a r r ê t de la C o u r s u p r ê m e de j u s ­

tice du 2 m a r s 1999, accuei l lan t le pourvoi e x t r a o r d i n a i r e du p a r q u e t , a 

a n n u l é les d e u x j u g e m e n t s de c o n d a m n a t i o n à l 'or igine du gr ief t i ré de 

l 'ar t ic le 10 ( p a r a g r a p h e 28 ci-dessus) . 

42. D a n s ses observa t ions du 1 e r j u i n 1999, le G o u v e r n e m e n t sout ien t 

q u ' e n ce qui conce rne la c o n d a m n a t i o n du r e q u é r a n t p o u r d i f famat ion d e 

G.S., la h a u t e j u r id i c t ion a p rononcé un a c q u i t t e m e n t e s t i m a n t que 

M. D a l b a n avait agi de bonne foi. C e t t e conclusion, c u m u l é e avec la pos­

sibili té p o u r la veuve de r é c u p é r e r p a r la voie jud ic i a i r e civile les dom­

m a g e s p r é t e n d u m e n t subis , cons t i tue , selon le G o u v e r n e m e n t , une 

r econna i s sance « en subs t ance d e l ' éventue l le viola t ion de la Conven t ion 

et p e r m e t p l e i n e m e n t la r é p a r a t i o n d a n s l 'o rdre j u r i d i q u e i n t e r n e ». Il 

invite p a r c o n s é q u e n t la C o u r à r e j e t e r la r e q u ê t e p o u r p e r t e de la qua l i t é 

de « v ic t ime ». 

Q u a n t à la c o n d a m n a t i o n p o u r d i f famat ion du s é n a t e u r R.T. , le Gou­

v e r n e m e n t soul igne q u e la C o u r s u p r ê m e a cassé les d e u x décis ions objet 

du pourvoi du p a r q u e t « et , ap r è s un nouveau j u g e m e n t , [elle] a p rononcé 

le non-l ieu sui te au décès de l ' inculpé ». C o n s i d é r a n t qu ' i l a ainsi é té por té 

r e m è d e à la viola t ion a l l éguée d e l 'a r t ic le 10, le G o u v e r n e m e n t « s 'en 

r e m e t à la sagesse de la C o u r ». 

4 3 . Le conseil de M"" D a l b a n j u g e l ' a r rê t de la C o u r s u p r ê m e c o m m e 

« un vrai r équ i s i to i r e à l ' adresse » du défunt r e q u é r a n t et « une apologie 

explici te de R.T. ». 

44. D a n s son a r r ê t A m u u r c. F r a n c e du 25 j u i n 1996, la C o u r a réaf­

firmé qu '« u n e décis ion ou u n e m e s u r e favorable a u r e q u é r a n t ne suffit en 

pr inc ipe à lui r e t i r e r la qua l i t é de « v ic t ime » q u e si les a u t o r i t é s na t io­

nales ont r econnu , exp l i c i t emen t ou en s u b s t a n c e , puis r é p a r é la violation 

de la Conven t i on » (Recueil des arrêts et décisions 1996-III, p . 846, § 36) . 

En l ' occur rence , m ê m e si l ' a r rê t d e la C o u r s u p r ê m e de j u s t i c e , cassan t 

les j u g e m e n t s a t t a q u é s au mot i f q u e le r e q u é r a n t avai t agi de bonne foi 
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sur la base de d o c u m e n t s officiels relat i fs à G.S. ( p a r a g r a p h e 28 ci -dessus) , 

p o u r r a i t passe r p o u r u n e r econna i s sance en s u b s t a n c e de la res t r ic t ion 

injustifiée du « droi t à la l iber té d ' express ion », la C o u r e s t ime q u e ledit 

a r r ê t ne tou rn i t pas u n e r é p a r a t i o n a d é q u a t e au sens de sa j u r i s p r u d e n c e . 

En effet, d ' u n e p a r t , bien q u e le G o u v e r n e m e n t cite les ar t ic les 998 et 999 

du code civil et 505 du code de p r o c é d u r e péna l e ( p a r a g r a p h e 30 ci-

des sus ) , il n ' e s t pas clair si e t p a r que l moyen M"' e D a l b a n p o u r r a o b t e n i r 

un q u e l c o n q u e d é d o m m a g e m e n t . La voie ouve r t e p a r le code civil -

p o u r l aque l le , c o m m e l 'affirme M""' D a l b a n non co n t r ed i t e p a r le Gouver ­

n e m e n t , il y a lieu de payer une t axe jud ic i a i r e élevée - exige l ' exis tence 

d ' u n e faute p o u r q u e la responsabi l i t é civile soit e n g a g é e . Q u a n t à la voie 

p révue p a r le code de p r o c é d u r e p é n a l e , il ne se ra i t pas r a i sonnab le 

d ' ex iger q u ' a p r è s des pour su i t e s péna le s ayan t abou t i à u n e c o n d a m n a t i o n 

conf i rmée en appel , un pourvoi e x t r a o r d i n a i r e du p a r q u e t et un a r r ê t de la 

C o u r s u p r ê m e de j u s t i ce , M'"1' D a l b a n e n t r e p r e n n e m a i n t e n a n t une nou­

velle p r o c é d u r e à l ' issue pour le moins i n c e r t a i n e . 

Au sujet de la conclusion re la t ive au s é n a t e u r R.T. c o n t e n u e d a n s la 

décis ion du 2 m a r s 1999, la C o u r no te q u e la C o u r s u p r ê m e de jus t i ce a 

cons idéré c o m m e j u s t e la c o n d a m n a t i o n du r e q u é r a n t , ca r celui-ci avai t 

agi d a n s le bu t de p o r t e r p ré jud ice sans vérif ier ses in fo rma t ions avan t la 

p a r u t i o n des ar t ic les inc r iminés ( p a r a g r a p h e 28 c i -dessus) . L ' a r r ê t des 

p o u r s u i t e s n ' a é té p rononcé q u ' e n ra ison du décès de M. D a l b a n . A l'évi­

dence il n 'y a là a u c u n e r econna i s sance expl ic i te ou implic i te des a u t o r i t é s 

na t i ona l e s de la violat ion de l 'ar t icle 10. 

45 . E n conclusion, la C o u r e s t i m e q u e la veuve d u r e q u é r a n t p e u t se 

p r é t e n d r e « v ic t ime » au sens de l 'ar t icle 34 de la Conven t i on . 

B. S u r l e f o n d d u g r i e f 

46. Nul ne con tes t e devan t la C o u r q u e la c o n d a m n a t i o n l i t igieuse 

cons t i tua i t u n e « ingé rence d ' u n e a u t o r i t é pub l ique » d a n s le droi t du 

r e q u é r a n t à la l iber té d ' express ion g a r a n t i e p a r le p r e m i e r p a r a g r a p h e de 

l 'ar t ic le 10. Il n ' a pas d a v a n t a g e p r ê t é à con t rove r se q u e l ' ingérence é t a i t 

« p révue pa r la loi » et poursu iva i t un bu t l ég i t ime , « la p ro tec t ion de la 

r é p u t a t i o n (...) d ' a u t r u i », et r empl i s sa i t donc deux des condi t ions per ­

m e t t a n t de cons idé re r l ' i ngérence c o m m e jus t i f iée a u r ega rd du second 

p a r a g r a p h e d e l 'ar t ic le 10. La C o u r , c o m m e dé jà la C o m m i s s i o n , conclut 

de m ê m e sur ces ques t ions . 

47. Q u a n t au point de savoir si l ' i ngérence é ta i t nécessa i re « d a n s u n e 

société d é m o c r a t i q u e », la C o u r r appe l l e q u e selon sa j u r i s p r u d e n c e 

c o n s t a n t e , il y a lieu de d é t e r m i n e r si l ' i ngérence inc r iminée co r r e sponda i t 

à u n beso in social i m p é r i e u x , si elle é t a i t p r o p o r t i o n n é e au bu t l ég i t ime 

poursuivi , si les motifs fournis pa r les a u t o r i t é s na t iona le s pour la jus t i f ier 
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sont p e r t i n e n t s et suff isants (voir, e n t r e a u t r e s , l ' a r rê t B lade t T r o m s o et 

Stensaas c. Norvège [ G C ] , n" 21980/93 , § 58 , C E D H 1999-III). Elle n ' a pas 

p o u r t âche de se s u b s t i t u e r aux ju r id i c t ions na t iona l e s , ma i s de vérifier 

sous l 'angle de l 'ar t ic le 10, à la l u m i è r e de l ' ensemble de l 'affaire, les 

décisions qu 'e l les ont r e n d u e s en ve r tu de leur pouvoir d ' app réc i a t i on 

(ibidem, § 60, et , p a r m i b e a u c o u p d ' a u t r e s , a r r ê t Fressoz et Roire c. France 

[ G C ] , n" 29183/95 , § 45 , C E D H 1999-1). 

48 . Les a r t i c les i nc r iminés p o r t a i e n t sur un sujet d ' i n t é r ê t publ ic : la 

ges t ion du p a t r i m o i n e d 'E t a t et la m a n i è r e dont les h o m m e s pol i t iques 

r empl i s sen t l eu r m a n d a t . Le p r e m i e r ar t ic le fournissai t des in fo rmat ions 

t i r ées des doss ie rs d ' e n q u ê t e péna l e de la sec t ion é c o n o m i q u e de la police, 

m e t t a n t en cause la ges t ion de l ' en t r ep r i se F A S T R O M , don t G.S. é ta i t 

d i r e c t e u r et R.T. le r e p r é s e n t a n t de l 'Eta t au sein du conseil d ' admin i s ­

t r a t i on . Le d e u x i è m e m e n t i o n n a i t les t r a i t e m e n t s pe rçus à ce t i t r e par le 

s é n a t e u r R.T. et l 'u t i l i sa t ion d ' une vo i tu re mise à sa d ispos i t ion par la 

société ( p a r a g r a p h e s 13 et 14 ci-dessus) . 

49. P o u r se p r o n o n c e r en l ' espèce, la C o u r doi t donc t e n i r c o m p t e d ' un 

é l é m e n t p a r t i c u l i è r e m e n t i m p o r t a n t : le rôle essen t ie l que j o u e la presse 

d a n s une société d é m o c r a t i q u e . Si la p resse ne doit pas f ranchi r ce r t a ines 

l imi tes , n o t a m m e n t q u a n t à la r é p u t a t i o n et aux d ro i t s d ' a u t r u i et à la 

nécess i té d ' e m p ê c h e r la d ivulga t ion d ' i n fo rma t ions conf ident ie l les , il lui 

incombe n é a n m o i n s de c o m m u n i q u e r , d a n s le respec t de ses devoirs et de 

ses r esponsab i l i t é s , des in fo rma t ions et des idées su r t ou t e s les ques t ions 

d ' i n t é r ê t g é n é r a l . En o u t r e , la C o u r est consc ien te de ce q u e la l iber té 

j o u r n a l i s t i q u e c o m p r e n d aussi le r ecours possible à une c e r t a i n e dose 

d ' e x a g é r a t i o n , voire m ê m e de provoca t ion . D a n s des affaires c o m m e celle-

ci, la m a r g e d ' a p p r é c i a t i o n des a u t o r i t é s na t i ona l e s se t rouve ci rconscr i te 

p a r l ' in té rê t d ' u n e société d é m o c r a t i q u e à p e r m e t t r e à la p res se d é j o u e r 

son rôle ind i spensab le de « chien de g a r d e » et son a p t i t u d e à fourni r des 

in fo rmat ions sur des ques t i ons sé r ieuses d ' i n t é r ê t g é n é r a l ( a r r ê t Bladet 

Tromsi3 et Stensaas p r éc i t é , § 59 ) . O n n e s au ra i t en effet a d m e t t r e q u ' u n 

j o u r n a l i s t e ne puisse fo rmule r des j u g e m e n t s de va l eu r c r i t i ques qu ' à la 

condi t ion de pouvoir en d é m o n t r e r la vér i té ( a r r ê t L ingens c. Au t r i che du 

8 ju i l l e t 1986, sér ie A n" 103, p . 28, § 46) . 

50. En l ' occur rence , la C o u r observe , avec la C o m m i s s i o n , q u e r ien ne 

prouve q u e les faits décr i t s d a n s les a r t ic les é t a i en t t o t a l e m e n t faux et 

se rva ien t à a l i m e n t e r u n e c a m p a g n e d i f famato i re à l ' égard d e G.S. et d u 

s é n a t e u r R.T. Les écr i ts de M. D a l b a n ne po r t a i en t pas sur des aspects de 

la vie pr ivée de R.T. , mais sur ses c o m p o r t e m e n t s et a t t i t u d e s en t a n t 

qu ' é lu du peup le ( p a r a g r a p h e s 13 et 14 c i -dessus) . Les fo rmules ut i l isées 

pa r le r e q u é r a n t pour e x p r i m e r son avis sur les p r a t i q u e s dud i t s é n a t e u r 

et su r sa m a n i è r e de r e m p l i r son m a n d a t d 'é lu on t é té cons idé rées c o m m e 

non c o r r e s p o n d a n t e s à la réa l i té et donc d i f famato i res p a r les j u g e s 

n a t i o n a u x . En ce qui conce rne G.S., ceux-ci ont e s t imé que les non-l ieux 
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p rononcés p a r le p a r q u e t suffisaient à é tab l i r q u e les in fo rma t ions con­

t e n u e s d a n s les ar t ic les é t a i en t fausses et cela sans avoir a u p a r a v a n t 

e x a m i n é les p reuves fournies p a r le r e q u é r a n t ( p a r a g r a p h e s 17 et 20 ci-

de s sus ) . 

51 . Le G o u v e r n e m e n t ne con tes te pas la conclusion de la C o m m i s s i o n 

selon laquel le « m ê m e en t e n a n t c o m p t e des devoirs et r esponsab i l i t é s 

p e s a n t sur le j o u r n a l i s t e lorsqu' i l se p r évau t du droi t q u e lui g a r a n t i t l 'ar­

ticle 10 de la Conven t ion , (...) la c o n d a m n a t i o n du r e q u é r a n t ne peu t pas 

ê t r e cons idérée c o m m e « nécessa i re , d a n s u n e société d é m o c r a t i q u e ». 

52. La C o u r en p r e n d ac te et j u g e elle aussi q u e , p a r r a p p o r t au but 

l ég i t ime poursuivi , la c o n d a m n a t i o n p é n a l e de M. D a l b a n , doub lée d ' u n e 

pe ine de pr ison, a cons t i t ué u n e ingé rence d i s p r o p o r t i o n n é e d a n s l 'exer­

cice de sa l iber té d ' express ion en t a n t que j o u r n a l i s t e . 

P a r t a n t , il y a eu viola t ion de l 'ar t icle 10. 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

53. Le r e q u é r a n t affirme ne pas avoir bénéficié d 'un procès équ i t ab l e 

en ra ison de l ' absence de la p a r t des j u r id i c t i ons na t iona le s de r éponse aux 

p reuves fournies en sa défense , à savoir les d o c u m e n t s officiels sources de 

ses a r t ic les ( p a r a g r a p h e s 17 et 20 c i -dessus) . Il invoque l 'ar t icle 6 § 1 de la 

Conven t ion dont la pa r t i e p e r t i n e n t e se lit ainsi : 

« Toute personne a droit à ce que sa cause soit entendue équitablemcnt (...) par un 
tribunal (...) qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle (...) » 

54. Le G o u v e r n e m e n t invite la C o u r a d é c l a r e r qu ' i l n 'y a pas eu vio­

la t ion de ce t t e d isposi t ion car « l ' absence de ré fé rence explici te aux a r g u ­

m e n t s de M. D a l b a n » ne sau ra i t pa s se r pour un n o n - e x a m e n desd i t s 

a r g u m e n t s . Le « r a t t a c h e m e n t au doss ier » des d o c u m e n t s l i t igieux lais­

sera i t au con t r a i r e p r é s u m e r q u e les j u g e s n a t i o n a u x ont e x a m i n é les 

d o c u m e n t s fournis p a r le r e q u é r a n t . 

55. Eu éga rd à la conclusion re la t ive au gr ief t i ré de l 'ar t icle 10 de la 

Conven t ion , la Cour , à l ' ins ta r de la C o m m i s s i o n , n ' e s t ime pas nécessa i re 

d e se p lacer , d e su rc ro î t , su r le t e r r a i n de l 'ar t ic le 6 § 1. 

V. SUR L 'APPLICATION DE L 'ARTICLE 41 D E LA C O N V E N T I O N 

56. A u x t e r m e s de l 'ar t icle 41 de la Conven t i on : 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une satis­

faction équitable. » 
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A. D o m m a g e 

57. M"* D a l b a n sollicite l 'octroi de 250 000 000 lei r o u m a i n s en répa­

r a t i on du pré jud ice m o r a l causé pa r le d iscrédi t lié à la c o n d a m n a t i o n d e 

son défunt époux et du d o m m a g e m a t é r i e l qu i décou le ra i t des p e r t e s 

subies à la su i te de la d i spa r i t ion de Cronica Romascand. Elle précise q u e 

« ce t t e s o m m e r e p r é s e n t e u n e r é c o m p e n s e m i n i m a l e , de s t i née u n i q u e ­

m e n t à la r é a p p a r i t i o n du j o u r n a l » et non pas à un e n r i c h i s s e m e n t per ­

sonnel . 

58. Le G o u v e r n e m e n t soul igne d ' abord l ' absence de tou t l ien de cau­

sali té e n t r e les p r é t e n t i o n s et le d o m m a g e m a t é r i e l a l légué et cons idère 

q u e la s o m m e ind iquée sera i t de t ou t e m a n i è r e e x a g é r é e . Q u a n t au p r é ­

judice m o r a l , le s imple cons ta t de violat ion de l 'ar t ic le 10 fourni ra i t en soi 

une sa t is fact ion équ i t ab l e suff isante . Au sujet des d o m m a g e s au p a i e m e n t 

desque l s le r e q u é r a n t avait é té c o n d a m n é , le G o u v e r n e m e n t , r a p p e l a n t la 

possibil i té p o u r M m e D a l b a n de les r é c u p é r e r pa r le biais d ' une ac t ion 

civile, affirme qu ' i ls n 'on t j a m a i s é té versés . 

59. La C o u r p a r t a g e la t hè se du G o u v e r n e m e n t sur le p r é t e n d u p ré ­

jud i ce m a t é r i e l . En ce qu i conce rne le d o m m a g e mora l , elle cons idè re a u 

con t r a i r e q u e le r e q u é r a n t et sa veuve ont subi u n tel d o m m a g e que le 

s imple cons ta t de violat ion ne saura i t su f f i s amment c o m p e n s e r . E n 

l 'espèce, le décès de M. D a l b a n , i n t e r v e n u avan t l ' i n t roduc t ion du pourvoi 

e x t r a o r d i n a i r e du p a r q u e t devan t la C o u r s u p r ê m e de j u s t i ce , est u n élé­

m e n t à p r e n d r e en cons idé ra t ion dans l ' éva lua t ion du pré judice à r é p a r e r . 

C o m p t e t enu du t a u x élevé de l ' inflation en R o u m a n i e , la C o u r e x p r i m e la 

s o m m e en francs français (FRF) , à conver t i r en lei r o u m a i n s au t a u x 

appl icable le j o u r du v e r s e m e n t . Elle al loue à M"" 'Dalban 20 000 F R F . Pour 

ce qui est enfin du t ro i s i ème a r g u m e n t du G o u v e r n e m e n t , la C o u r se 

bo rne à n o t e r que M""' D a l b a n ne r é c l a m e pas le r e m b o u r s e m e n t des 

d o m m a g e s en ques t ion , d ' a u t a n t plus que le p a i e m e n t n ' a pas eu lieu 

( p a r a g r a p h e 22 c i -dessus) . 

B. Fra is e t d é p e n s 

60. Le r e q u é r a n t a bénéficié de l ' ass is tance jud ic i a i r e d e v a n t la C o m ­

miss ion puis la C o u r , et sa veuve n ' a pas d e m a n d é le r e m b o u r s e m e n t de 

frais et d é p e n s s u p p l é m e n t a i r e s . 

C. I n t é r ê t s m o r a t o i r e s 

6 1 . La C o u r j u g e a p p r o p r i é de r e t e n i r le t aux d ' i n t é r ê t légal appl icable 

en F r a n c e , à la d a t e d ' adop t ion d u p r é s e n t a r r ê t , soit 3,47 % l 'an. 
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P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit q u e l ' hé r i t i è re du r e q u é r a n t a qua l i t é p o u r se s u b s t i t u e r à lui en 

l 'espèce ; 

2. Dit que la veuve du r e q u é r a n t peu t se p r é t e n d r e « v ic t ime » au sens de 

l 'ar t icle 34 de la Conven t i on ; 

3. Dit qu ' i l y a eu violat ion de l 'ar t icle 10 de la Conven t i on ; 

4. Dit qu ' i l ne s ' impose pas d ' e x a m i n e r l 'affaire sur le t e r r a i n de l 'ar­

ticle 6 § 1 ; 

5. Dit 

a) q u e l 'E ta t d é f e n d e u r doit ve r se r à la veuve du r e q u é r a n t , d a n s les 

t rois mois , 20 000 (vingt mille) francs français pour d o m m a g e m o r a l , à 

conver t i r en lei r o u m a i n s au t a u x appl icable à la d a t e du r è g l e m e n t ; 

b) q u e ce m o n t a n t est à ma jo re r d ' un i n t é r ê t s imple de 3,47 % l 'an à 

c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

6. Rejette la d e m a n d e de sa t is fact ion équ i t ab l e pour le su rp lus . 

Fa i t en français et en angla i s , puis p rononcé en a u d i e n c e pub l i que a u 

Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 28 s e p t e m b r e 1999. 

Luz ius WILDHABER 
Prés iden t 

Pau l MAHONEY 
Greff ier adjoint 
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A N N E X E 

A V I S D E L A C O M M I S S I O N E U R O P É E N N E 

D E S D R O I T S D E L ' H O M M E 1 

( formulé d a n s le r a p p o r t de la C o m m i s s i o n 2 du 22 j a n v i e r 1998) 

[La Commission siégeait dans la composition suivante : 

M M . S. TRECHSEL,/>rénW«i/, 

J . - C . GEUS, 

E . BUSUTTIL, 

GAUKUR JÔRUNDSSON, 

A.§. GözüBÜYüK, 

A . WEITZEL, 

J.-C. SOYER, 

M . H . DANELIUS, 

M"" G . H . THUNE, 

M M . F. MARTINEZ, 

C L . ROZAKIS, 

M " " J . LJDDY, 

M M . L. LOUCAIDES, 

B . MARXER, 

M A . NOWICKI, 

I. CABRAI. BARRETO, 

B . CONFORTI, 

N . BRATZA, 

I. BÉKÉS, 

J. MUCHA, 

D . Sv.ÀBY, 

G . RESS, 

A . PERENIÖ, 

C. BÎRSAN, 

P . LORENZEN, 

K . HERNDL, 

E . BIEUONAS, 

E . A . ALKEMA, 

M . VILA AMICÒ, 

M"" M . HION, 

M M . R . NICOLINI, 

A . ARABADJIEV, 

et M . M . DE SALVIA, secrétaire.] 

1. Texte français original. 

2. L'avis se réfère à des paragraphes antérieurs du rapport de la Commission, dont le texte 

intégral peut être obtenu au greffe de la Cour. 
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A. G r i e f s d é c l a r é s r e c e v a b l e s 

36. La C o m m i s s i o n a déc l a r é recevables les griefs du r e q u é r a n t t i rés : 

- de l ' a t t e i n t e à son dro i t à la l iber té d ' express ion et 

- du c a r a c t è r e équ i t ab l e de la p r o c é d u r e devan t les t r i b u n a u x i n t e r n e s . 

B. P o i n t s e n l i t i g e 

37. Les points en litige sont les su ivan ts : 

- la c o n d a m n a t i o n du r e q u é r a n t pour d i f famat ion é ta i t -e l le co n t r a i r e 

au dro i t du r e q u é r a n t au respec t de sa l iber té d ' express ion au sens de 

l 'ar t icle 10 de la Conven t i on ? 

- l ' absence , d a n s la mot iva t ion des a r r ê t s de c o n d a m n a t i o n , de t ou t e 

ré férence à l ' a r g u m e n t du r e q u é r a n t re la t i f aux sources des in fo rmat ions 

publ iées , a-t-elle privé le r e q u é r a n t d ' un procès équ i t ab l e au sens de 

l 'ar t icle 6 § 1 de la Conven t i on ? 

C. S u r la v i o l a t i o n d e l 'art ic le 10 de la C o n v e n t i o n 

38. L 'ar t ic le 10 de la Conven t i on dispose : 

« I. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 

d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées sans 

qu'il puisse y avoir ingérence d'autorités publiques et sans considération de frontière 

(...) 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

constituent des mesures nécessaires, dans une société démocratique, à la sécurité 

nationale, à l'intégrité territoriale ou à la sûreté publique, à la défense de l'ordre et à la 

prévention du crime, à la protection de la santé ou de la morale, à la protection de la 

réputation ou des droits d'autrui (...) » 

39. Le r e q u é r a n t sou t ien t que sa c o n d a m n a t i o n é ta i t c o n t r a i r e aux 

disposi t ions de l 'ar t icle 10 de la Conven t ion . Il fait valoir q u e les in forma­

t ions qu ' i l a p r é s e n t é e s d a n s ses ar t ic les é t a i en t fondées su r des docu­

m e n t s p r é p a r é s p a r la sect ion é c o n o m i q u e de la police. 

40. Le G o u v e r n e m e n t e s t ime qu ' i l est peu v ra i s emblab le que , lo rsque 

le r e q u é r a n t a publ ié son ar t ic le c o n c e r n a n t G.S., il n 'a i t pas eu conna is ­

sance de l ' issue de l ' e n q u ê t e péna l e . Au c o n t r a i r e , la publ ica t ion de 

l 'ar t ic le ap r è s le non-l ieu p r o n o n c é p a r le p a r q u e t é ta i t d i f famato i re et a 

eu pour bu t d ' in f luencer les o r g a n e s d ' e n q u ê t e péna le afin q u e ceux-ci 

rouvren t l ' invest igat ion. Le G o u v e r n e m e n t aff irme q u e les in fo rmat ions 

publ iées n ' é t a i e n t pas rée l les et conclut q u e la c o n d a m n a t i o n d u r e q u é ­

r a n t avai t p o u r bu t la p ro tec t ion de la r é p u t a t i o n et des dro i t s d ' a u t r u i . 

4 L La C o m m i s s i o n e s t i m e , et nu l ne le con te s t e , que la c o n d a m n a t i o n 

p rononcée con t re le r e q u é r a n t pour d i f famat ion r e p r é s e n t e u n e ingé rence 



AFFAIRE DALBAN c. ROUMANIE - AVIS DE LA COMMISSION 271 

des au to r i t é s pub l iques d a n s l 'exercice de la l iber té d ' express ion du 

r e q u é r a n t au sens de l 'ar t icle 10 d e la Conven t ion . 

42. La ques t i on se pose de savoir si parei l le i ngé rence peu t se jus t i f ier 

au r ega rd du p a r a g r a p h e 2 de c e t t e disposi t ion. Il y a donc lieu d ' e x a m i n e r 

si ce t t e i ngé rence é ta i t « p révue pa r la loi », visait un but l ég i t ime en ve r tu 

de ce p a r a g r a p h e et é t a i t « nécessa i re » « d a n s une société d é m o c r a t i q u e » 

( C o u r eur . D H , a r r ê t L ingens c. A u t r i c h e du 8 ju i l le t 1986, sér ie A n" 103, 

pp . 24-25, §§ 34-37). 

43 . E n ce qu i conce rne la conformi té à la loi, la C o m m i s s i o n cons ta t e 

q u e la c o n d a m n a t i o n du r e q u é r a n t é ta i t p révue p a r la loi, c a r elle é ta i t 

fondée sur l 'ar t icle 206 du code péna l r o u m a i n . 

44. E n s u i t e , la C o m m i s s i o n e s t ime que la res t r i c t ion visait un but 

l ég i t ime prévu p a r l 'ar t icle 10 § 2 de la Conven t ion , à savoir la p ro tec t ion 

de la r é p u t a t i o n d ' a u t r u i . 

45. Il r es te à e x a m i n e r le point de savoir si la res t r i c t ion c r i t i quée é ta i t 

« nécessa i re », « d a n s u n e société d é m o c r a t i q u e », p o u r a t t e i n d r e pare i l 

bu t . 

46. D a n s l ' a r rê t H a n d y s i d e , la C o u r e u r o p é e n n e des Dro i t s de 

l ' H o m m e a soul igné le rôle f o n d a m e n t a l que la l iber té d ' express ion doit 

j o u e r d a n s u n e société d é m o c r a t i q u e . A cet égard , elle s 'est ainsi expri­

m é e : 

« La liberté d'expression constitue l'un des fondements essentiels de pareille société, 

l'une des conditions primordiales de son progrès et de l 'épanouissement de chacun. Sous 

réserve du paragraphe 2 de l'article 10, elle vaut non seulement pour les « informa­

tions » ou « idées » accueillies avec faveur ou considérées comme inoffensives ou indif­

férentes, mais aussi pour celles qui heurtent , choquent ou inquiètent l'Etat ou une 

fraction quelconque de la population. Ainsi le veulent le pluralisme, la tolérance et 

l'esprit d'ouverture sans lesquels il n'est pas de « société démocratique ». » (Cour eur. 

DH, arrêt Handyside c. Royaume-Uni du 7 décembre 1976, série A n" 24, p. 23, § 49) 

47. La C o m m i s s i o n rappe l le les pr inc ipes f o n d a m e n t a u x de la ju r i s ­

p r u d e n c e de la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e q u a n t à la not ion 

de « nécess i té » c o n t e n u e d a n s l 'ar t ic le 10 d e la C o n v e n t i o n (Cour eur. 

D H , a r r ê t P r a g e r et Obersch l i ck c. Au t r i che du 26 avril 1995, sér ie A n" 13, 

pp . 17-18, §§ 34-35 ; a r r ê t Schwabe c. Au t r i che du 28 aoû t 1992, série A 

n" 242-B, pp . 32-33, § 29 ; a r r ê t Cas te l l s c. E s p a g n e du 23 avril 1992, série A 

n" 236, pp . 22-24, §§ 42-43, 46 ; a r r ê t T h o r g e i r T h o r g e i r s o n c. I s lande du 

25 j u i n 1992, série A n" 239, p . 27, § 63 ; a r r ê t Observer et Guardian 

c. R o y a u m e - U n i du 26 n o v e m b r e 1991, série A n" 216, pp . 29-30, § 59 ; 

a r r ê t Sunday Times c. R o y a u m e - U n i (n" 2) du 26 n o v e m b r e 1991, série A 

n" 217, pp . 28-29, § 50) . Ces pr inc ipes se r é s u m e n t c o m m e sui t . 

48 . L 'adject i f « nécessa i re » impl ique l ' exis tence d 'un « besoin social 

i m p é r i e u x ». Les E t a t s c o n t r a c t a n t s ont u n e c e r t a i n e m a r g e d ' appréc ia ­

t ion q u a n t à l ' ex is tence d ' un tel besoin, l aque l le va c e p e n d a n t de pa i r avec 

un cont rô le à l ' échelon e u r o p é e n , eng loban t t a n t la légis lat ion q u e les 
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décis ions qui l ' app l iquen t , m ê m e s celles r e n d u e s p a r u n e ju r id i c t ion 

i n d é p e n d a n t e . Ainsi , les c r i t è r e s app l iqués p a r les a u t o r i t é s na t iona les 

doivent ê t r e conformes aux pr inc ipes m a j e u r s rég i s san t la l iber té 

d ' express ion , et leur éva lua t ion des faits doit ê t r e accep tab le . 

49. A cet éga rd , le rôle p r é é m i n e n t de la p resse d a n s un E t a t de droi t 

doit ê t r e pr is en c o m p t e . Si la p resse ne doit pas f ranchir les bornes fixées 

en vue , n o t a m m e n t , de p r o t é g e r la r é p u t a t i o n d ' a u t r u i , il lui incombe 

n é a n m o i n s de c o m m u n i q u e r des in fo rma t ions et des idées sur des ques ­

t ions d ' i n t é r ê t publ ic . A sa fonction qui consis te à en diffuser, s 'a joute le 

droi t , p o u r le publ ic , d 'en recevoir . S'il en é ta i t a u t r e m e n t , la p resse ne 

p o u r r a i t j o u e r son rôle ind i spensab le de « chien de g a r d e ». 

50. P o u r appréc i e r , à la l u m i è r e de ces pr inc ipes , s'il ex is ta i t un besoin 

social su f f i s amment i m p é r i e u x pour jus t i f ie r l ' a t t e in t e à la l iberté 

d ' express ion du r e q u é r a n t , la C o m m i s s i o n doit e x a m i n e r les propos liti­

g ieux d a n s leur p ropre c o n t e x t e , eu égard aux c i rcons tances de l 'espèce. 

51 . La C o m m i s s i o n r appe l l e que les a r t ic les du r e q u é r a n t po r t a i en t 

sur un sujet d ' i n t é r ê t public , à savoir la ges t ion du p a t r i m o i n e d 'E t a t et la 

m a n i è r e dont les h o m m e s pol i t iques r empl i s sen t l eu r m a n d a t . Ces ar t ic les 

fourn issa ien t des i n fo rma t ions , telles qu 'e l les r e s so r t a i en t des dossiers 

d ' e n q u ê t e péna le de la sect ion é c o n o m i q u e de la police, m e t t a n t en cause 

la ges t ion de l ' en t r ep r i se F A S T R O M don t G.S. é ta i t d i r e c t e u r et clans le 

conseil d ' a d m i n i s t r a t i o n de laquel le R.T. , s é n a t e u r de N e a m t , r e p r é ­

sen ta i t l 'E ta t . Q u a n t au d e u x i è m e ar t ic le , il p r é s e n t a i t des in fo rmat ions 

sur les t r a i t e m e n t s pe rçus p a r le s é n a t e u r R .T . en t a n t que r e p r é s e n t a n t 

de l 'Eta t au sein de F A S T R O M et sur l 'u t i l i sa t ion pa r ce d e r n i e r d ' une 

vo i tu re mise à disposi t ion p a r F A S T R O M . 

52. Il se peu t q u ' à ce r t a ins é g a r d s u n e p a r t i e des é l é m e n t s de fait 

p r é s e n t é s pa r le r e q u é r a n t d a n s ses ar t ic les n ' a i t pas é té conf i rmée . En 

pa r t i cu l i e r , la C o m m i s s i o n no t e q u e les t r i b u n a u x n a t i o n a u x on t relevé 

q u e l 'aff i rmation selon laquel le R .T . avai t pe rçu des c e n t a i n e s de mil l iers 

de lei é ta i t fausse , ca r R.T. n ' ava i t pe rçu q u e q u e l q u e s d iza ines de mil l iers 

de lei. 

53 . La C o m m i s s i o n no te n é a n m o i n s q u e les c r i t iques du r e q u é r a n t à 

l ' égard du s é n a t e u r R.T. ne p o r t a i e n t pas sur des aspec ts de sa vie 

pr ivée, ma i s sur ses c o m p o r t e m e n t s et a t t i t u d e s en t a n t q u ' h o m m e poli­

t ique à l ' égard des ques t ions d ' i n t é r ê t géné ra l . P o u r e x p r i m e r son avis sur 

les p r a t i q u e s des é lus , en pa r t i cu l i e r de R.T. , et sur la m a n i è r e don t celui-

ci r empl i s sa i t son m a n d a t d 'é lu , le r e q u é r a n t a ut i l isé des fo rmules q u e les 

t r i b u n a u x i n t e r n e s ont j u g é e s d i f famato i res . 

54. En ce qui conce rne G.S., les t r i b u n a u x on t j u g é q u e les in forma­

t ions p r é s e n t é e s é t a i en t fausses , car le p a r q u e t avai t déc idé , avan t la 

p a r u t i o n des a r t ic les , de ne pas incu lper G.S. 

55. La Commis s ion rappe l le que la l iber té d ' express ion q u e l 'ar t icle 10 

de la Conven t i on vise à g a r a n t i r n ' e s t pas de n a t u r e i l l imi tée ( a r r ê t 
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Cas te l l s p réc i t é , avis de la C o m m i s s i o n , p . 38 , § 67) . Il est évident qu 'e l le 

ne couvre pas l ' express ion pub l ique des faits qui ne s ' appu ien t pas sur le 

m o i n d r e c o m m e n c e m e n t de p reuve ou les s u p p u t a t i o n s d i f famato i res 

proférées à l ' encon t re de p e r s o n n e s ou ins t i tu t ions (loc. cit.). Toutefo is , 

t o u t e ingé rence d a n s l ' express ion des propos c o n c e r n a n t une ques t i on 

d ' i n t é r ê t publ ic doit ê t r e soumise à des l imi tes p a r t i c u l i è r e m e n t s t r ic tes , 

pour ne pas d é c o u r a g e r les ci toyens de p o r t e r un r e g a r d c r i t ique sur 

l 'exercice de la pu i ssance pub l ique . 

56. D ' a u t r e p a r t , m ê m e un d é b a t l imi té à u n e app réc i a t i on de la 

m o r a l i t é de ce r t a in s ac tes peu t a t t e i n d r e le n iveau de d i f famat ion . 

C e p e n d a n t , la C o m m i s s i o n ne peu t a d m e t t r e que des j u g e m e n t s de va leur 

c r i t iques ne pu issen t ê t r e fo rmulés p a r la presse q u e si l eur « vér i té » peu t 

ê t r e prouvée ( a r r ê t L ingens préc i té , avis de la C o m m i s s i o n , p . 37, 

§§ 80-81). 

57. En l 'espèce, la C o m m i s s i o n relève qu ' i l n ' a pas é té d é m o n t r é que 

les faits décr i t s d a n s ces a r t ic les a i en t é t é t o t a l e m e n t faux et s i m p l e m e n t 

inventés dans le but d ' a l i m e n t e r une c a m p a g n e de d é n i g r e m e n t de G.S. et 

de R.T. 

58. De surcro î t , la C o m m i s s i o n r appe l l e q u e la l iber té j o u r n a l i s t i q u e 

peu t eng lobe r le r ecours à u n e c e r t a i n e dose d ' e x a g é r a t i o n , voire m ê m e de 

provoca t ion et q u ' o u t r e la subs t ance des idées et i n fo rma t ions e x p r i m é e s , 

l 'ar t ic le 10 p ro t ège auss i l eur mode d ' express ion ( a r r ê t s P r a g e r et 

Obersch l ick p réc i t é , pp . 17-18, §§ 34-35, et C o u r eur . D H , D e H a e s et 

Gijsels c. Be lg ique du 24 février 1997, Recueil des arrêts et décisions 1997-1, 

p . 236, § 4 8 ) . 

59. D a n s le cas d ' e spèce , les t r i b u n a u x ont refusé l'offre de p reuve du 

r e q u é r a n t t e n d a n t à é t ab l i r la vé rac i t é des a f f i rmat ions c o n t e n u e s dans 

les a r t ic les , à savoir l ' e x a m e n des r a p p o r t s de police sur lesquels il s 'é tai t 

fondé. Les décis ions de c o n d a m n a t i o n du r e q u é r a n t ne font a u c u n e 

m e n t i o n des sources des a r t ic les inc r iminés . Au c o n t r a i r e , les t r i b u n a u x 

ont cons idéré q u e l ' absence d ' incu lpa t ion de G.S. suffisait p o u r é tab l i r 

q u e les in fo rma t ions c o n t e n u e s d a n s ces a r t ic les é t a i en t c o n t r a i r e s à la 

r éa l i t é . 

60. Au vu de ces cons idé ra t i ons et m ê m e en t e n a n t c o m p t e des devoirs 

et r esponsab i l i t é s pe san t sur le j o u r n a l i s t e lorsqu ' i l se p r é v a u t du droi t 

que lui g a r a n t i t l 'ar t icle 10 de la Conven t ion , la C o m m i s s i o n e s t ime que la 

c o n d a m n a t i o n du r e q u é r a n t ne peu t pas ê t r e cons idérée c o m m e « néces­

sa i re , d a n s une société d é m o c r a t i q u e ». 

Conclusion 

6 1 . La C o m m i s s i o n conclut , à l ' u n a n i m i t é , qu ' i l y a eu , en l 'espèce, 

violat ion de l 'ar t icle 10 de la Conven t ion . 
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D . S u r la v i o l a t i o n d e l 'art ic le 6 d e la C o n v e n t i o n 

62. L 'ar t ic le 6 § 1 de la Conven t i on dispose , e n t r e a u t r e s , q u e : 

« 1. Toute personne a droit à ec que sa cause soit entendue équilablcment, pu­

bliquement et dans un délai raisonnable, par un tribunal indépendant et impartial, 

établi par la loi, qui décidera, soit des contestations sur ses droits et obligations de 

caractère civil, soit du bien-fondé de toute accusation en matière pénale dirigée contre 

elle (...) » 

63. Le r e q u é r a n t cons idère qu ' i l n ' a pas bénéficié d ' un procès 

équ i t ab le devan t les t r i b u n a u x , les j u g e s n ' ayan t pas e x a m i n é les docu­

m e n t s qu ' i l a p r é s e n t é s à l 'appui de sa défense , à savoir les d o c u m e n t s de 

la police qui ont cons t i tué la source des ar t ic les . Il e s t ime q u e les non- l ieux 

p rononcés pa r le p a r q u e t ne s a u r a i e n t ê t r e cons idérés c o m m e u n e p reuve 

i r ré fu tab le que G.S. et R.T. n 'on t pas c o m m i s les faits décr i t s d a n s ses 

a r t ic les . 

64. Le r e q u é r a n t e s t ime d ' a u t r e pa r t q u e le refus des j u g e s de se pro­

noncer sur les d o c u m e n t s qu ' i l a invoqués à l ' appui de sa défense sera i t 

con t r a i r e à l 'ar t icle 385-9 du code de p r o c é d u r e péna l e . 

65. Selon le G o u v e r n e m e n t , des d o c u m e n t s p r é s e n t é s p a r le r e q u é r a n t 

d a n s sa défense il ressor t q u e l ' en t r ep r i s e F A S T R O M a subi d ' i m p o r t a n t s 

d o m m a g e s en ra ison de graves e r r e u r s d ' a d m i n i s t r a t i o n et de ges t ion . Ces 

e r r e u r s s e ra i en t conf i rmées d a n s un r a p p o r t de l ' o rgane de cont rô le du 

g o u v e r n e m e n t r o u m a i n , qui , en o u t r e , fait é t a t de graves négl igences d a n s 

la ges t ion de F A S T R O M . 

66. Le G o u v e r n e m e n t fait valoir que tous ces d o c u m e n t s abou t i s sen t à 

la m ê m e conclus ion, à savoir la r esponsab i l i t é collective de la d i rec t ion de 

l ' en t r ep r i se F A S T R O M . D a n s ces c i rcons tances , le G o u v e r n e m e n t e s t ime 

q u e les ar t ic les i n c r i m i n a n t s e u l e m e n t G.S. é t a i en t b ien con t r a i r e s à la 

r éa l i t é . 

67. Le G o u v e r n e m e n t cons idère q u ' u n e mot iva t ion succincte d 'une 

décision jud ic ia i r e ne peu t pas s ' ana lyser en un é l é m e n t d ' i n iqu i t é d e la 

p r o c é d u r e . D a n s la p r é s e n t e affaire, les j u g e s i n t e r n e s on t e x a m i n é tous 

les é l é m e n t s de p reuve p r é s e n t é s pa r les pa r t i e s , y compr i s les d o c u m e n t s 

de la police que le r e q u é r a n t a ut i l isés c o m m e source d ' i n fo rma t ion , ma i s 

ont cons idéré que ces d o c u m e n t s n ' é t a i e n t pas p e r t i n e n t s , de sor te qu ' i l s 

ne les ont pas m e n t i o n n é s d a n s leur décision. Dès lors, l ' absence de m e n ­

t ion des d o c u m e n t s de la police d a n s l ' a r rê t de c o n d a m n a t i o n du r e q u é ­

r a n t ne saura i t suffire pour conc lure que le r e q u é r a n t n 'a pas bénéficié 

d ' u n procès équ i t ab l e . 

68. C o m p t e t enu de la conclusion à laquel le elle est p a r v e n u e en ce qui 

conce rne l 'ar t icle 10 de la C o n v e n t i o n , la C o m m i s s i o n n ' e s t i m e pas 

nécessa i re de se p lacer , de su rc ro î t , sur le t e r r a i n de l 'ar t ic le 6 § 1 de la 

Conven t i on . 
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Conclusion 

69. La C o m m i s s i o n conclut , p a r t r e n t e et une voix con t r e u n e , qu ' i l n'y 

a pas lieu d ' e x a m i n e r s'il y a eu, en l 'espèce, violat ion de l 'ar t icle 6 § 1 de la 

Conven t i on . 

E. R é c a p i t u l a t i o n 

70. La C o m m i s s i o n conclut , à l ' unan imi t é , qu ' i l y a eu , en l 'espèce, 

violat ion de l 'ar t icle 10 de la C o n v e n t i o n ( p a r a g r a p h e 61). 

71 . La C o m m i s s i o n conclut , p a r t r e n t e et u n e voix con t r e une , qu ' i l n'y 

a pas lieu d ' e x a m i n e r s'il y a eu, en l 'espèce, violation de l 'ar t icle 6 § 1 de la 

Conven t i on ( p a r a g r a p h e 69). 

M. DE SALVIA 
Sec ré t a i r e de la C o m m i s s i o n 

S. TRECHSEL 
Prés iden t de la Commis s ion 





O Z T U R K v. T U R K E Y 
(Application no. 22479/93) 

GRAND CHAMBER 

JUDGMENT OF 28 SEPTEMBER 1999 





OZTURK v. TURKEY JUDGMENT 279 

S U M M A R Y 1 

C o n v i c t i o n f o r i n c i t e m e n t to h a t r e d a n d h o s t i l i t y 

A r t i c l e 10 

Freedom ojexpression - Conviction for incitement to hatred and hostility - Interference - Pre­
vention of disorder - Prevention of crime - Necessary in a democratic society - Proportionality -
Political debate - Public interest - Limits of acceptable criticism of government - Prevention of 
terrorism - Incitement to violence - Margin of appreciation - Nature and severity ofpenalty 

A r t i c l e 35 § 1 

Six-month period - Final domestic decision - Referral to Court of Cassation on written order of 
Minister of Justice 

* 
* * 

In 1988 the applicant published a book by N. Behram giving an account of the life 
of Ibrahim Kaypakkaya, one of the founder members of the Communist Party of 
Turkey - Marxist-Leninist (the "TKP-ML"), an illegal organisation. Each of the 
book's twenty-four chapters was prefaced by a poem. The poems were written by 
different poets, including the author himself. The first edition sold out immedi­
ately and a second edition was published. The applicant was charged with dis­
seminating communist propaganda and with incitement to hatred and hostility. 
The indictment referred to specific passages, in particular in the poems. The 
applicant was convicted on both counts, the National Security Court considering 
that the passages cited praised the aims and the armed raids of the TKP-ML and 
its leader. Fines were imposed in respect of both convictions and confiscation of 
copies of the book was ordered. The applicant's appeal on points oflaw was rejec­
ted in respect of the conviction for incitement to hatred and hostility but the con­
viction for disseminating communist propaganda was twice quashed and the case 
remitted to the National Security Court, which ultimately acquitted the applicant 
on the ground that the relevant provision had in the meantime been repealed. The 
author of the book having been acquitted of charges similar to those brought 
against the applicant, the latter requested the Minister of Justice to refer his case 
to the Court of Cassation. The Minister of Justice accepted the request and 
ordered Principal State Counsel to lodge an appeal to the Court of Cassation. The 
appeal was, however, dismissed, as was a further referral lodged by Principal State 
Counsel by order of the Minister of Justice. The Court of Cassation held that the 
acquittal of another accused did not imply that the applicant should also have been 
acquitted. 

1. This summary by the Registry does not bind the Court. 
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Held 
(1) Government's preliminary objection (six-month time-limit): A referral to the 
Court of Cassation by Principal State Counsel on the written order of the Minister 
of Justice was an extraordinary remedy against judgments given at final instance 
against which no appeal lay to the Court of Cassation. The remedy was not directly 
accessible to individuals and an applicant was not required to exhaust it. In prin­
ciple, therefore, it was not a remedy which should be taken into account for the 
purposes of the six-month rule. However, when the remedy had actually been 
exercised it became similar to an ordinary appeal on points of law and, since in the 
instant case the Court of Cassation had examined the arguments submitted to it, 
the applicant had set in motion a procedure which proved to be effective. Conse­
quently, the six-month period ran from the date of the Court of Cassation's judg­
ment dismissing the second referral and the application had been lodged within 
the time-limit. 
(2) Article 10: The applicant's conviction constituted an interference with his 
right to freedom of expression, since publishers, by providing authors with a 
medium, participate in the exercise of freedom of expression. The legislative 
provision on which the applicant's conviction was based did not give the courts 
excessive discretion in interpreting the constituent elements of the offence: it 
referred to specific criteria, and case-law also laid down certain principles. The fact 
that two different benches of the National Security Court had given divergent 
interpretations and reached contradictory decisions was not sufficient to justify in 
abstract/) the conclusion that the provision lacked clarity and precision, although it 
was an element to be taken into account in assessing the necessity of the inter­
ference. The interference was consequently prescribed by law and it pursued the 
legitimate aims of prevention of disorder and crime. As to the necessity of the 
interference, it was obvious that the book did not give a neutral account of Ibrahim 
Kaypakkaya's life but a politicised version, the author's intention being to criticise 
the repression of extreme left-wing movements and the conduct of those allegedly 
responsible for Ibrahim Kaypakkaya's death. The book thus gave moral support to 
the ideology which Ibrahim Kaypakkaya had espoused. However, there was little 
scope under Article 10 for restrictions on political speech or on debate on matters 
of public interest. The limits of permissible criticism were wider with regard to the 
government than in relation to a private citizen or even a politician, and in a 
democratic system the actions and omissions of the government had to be subject 
to the scrutiny of public opinion. It was necessary for the government to show 
restraint in resorting to criminal proceedings, especially when other means were 
available for replying to criticism, although it remained open to the State to adopt 
appropriate measures, even of a criminal-law nature, and it enjoyed a wider mar­
gin of appreciation when there was incitement to violence. In this respect, it was 
relevant that the author of the book had been acquitted on the basis that nothing 
in the book disclosed any incitement to crime. The words used could not be regar­
ded as incitement to the use of violence or to hostility and hatred, and although it 
could not be excluded that such a book contained concealed objectives, there was 
no reason to doubt the sincerity of the aim pursued by the applicant. The back­
ground of terrorism was to be taken into account, but the Court was not convinced 
that in the long term the second edition of the book could have had a harmful 
effect on the prevention of disorder and crime. The book had been on open sale 
since 1991 and the Government had not explained why the second edition could 
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have caused more concern than the first. The use of the criminal law against the 
applicant could not be regarded as justified. While the nature and severity of the 
penalty were factors relevant to proportionality, the foregoing conclusion and the 
fact that the seizure in itself raised issues under Article 10 meant that decisive 
weight could not be attached to the Government's argument that the fine imposed 
was moderate. Nor could the Court accept the Government's argument that it 
should not rule on the matter in view of "developments in the case-law" since the 
applicant's conviction. These developments, prompted by the author's acquittal, 
had not proved sufficiently pertinent to enable the Court of Cassation to remedy 
the situation of which the applicant complained. There had consequently been a 
violation of Article 10. 
Conclusion: violation (unanimously). 
(3) Article 1 of Protocol No. 1: The confiscation order was an incidental effect of 
the applicant's conviction, which was in breach of Article 10. It was consequently 
unnecessary to consider this complaint separately. 
Conclusion: not necessary to examine (unanimously). 
Article 41: As the fine imposed and the confiscation of copies of the edition in 
question were direct consequences of the violation, reimbursement in full of the 
fine had to be ordered. The claims concerning the loss of future sales were 
speculative and unquantifiable and could not be allowed. The Court awarded a 
specified sum in respect of pecuniary damage. It also made an award in respect of 
costs and expenses. 
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In the c a s e o f Ô z t ù r k v. T u r k e y , 

T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing , in accordance with 

Art icle 27 of t he Conven t i on for t he P ro t ec t i on of H u m a n R i g h t s and 

F u n d a m e n t a l F r e e d o m s ("the C o n v e n t i o n " ) , as a m e n d e d by Pro to ­

col No. I I 1 , and the re levant provisions of t he Rules of C o u r t 2 , as a G r a n d 

C h a m b e r composed of the following j u d g e s : 

Mr L. WILDHABER, President, 

M r A. PASTOR RIDRUKJO, 
Mr G. BONELLO, 
M r L. CAFLISCH, 
M r P. KURIS, 
Mr J . -P . COSTA, 
M r s F. TULKENS, 
M r s V . STRAZNICKÂ, 
M r M. FISCHBACH, 
M r V . BUTKEVYCH, 
M r J . CASADEVALL, 
M r s H .S . GRÈVE, 
M r A . B . BAKA, 
M r R. MARUSTE, 
M r K. TRAJA, 
M r s S. BOTOUCHAROVA, 
M r F. GÔLCÛKLÙ, ad hocjudge, 

and also of Mrs M. DE BOF.R-BUQUICCHIO, Deputy Registrar, 

H a v i n g d e l i b e r a t e d in pr iva te on 22 April and 20 S e p t e m b e r 1999, 

Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e fe r r ed to t he C o u r t , as es tab l i shed u n d e r former 

Art ic le 19 of t he C o n v e n t i o n ' by the E u r o p e a n C o m m i s s i o n of H u m a n 

Righ t s (" the C o m m i s s i o n " ) on 24 S e p t e m b e r 1998, wi th in t he t h r e e -

m o n t h per iod laid down by fo rmer Art ic les 32 § 1 and 47 of t he Conven­

tion. It o r ig ina t ed in a n appl ica t ion (no. 22479/93) aga ins t the Republ ic of 

T u r k e y lodged wi th t he C o m m i s s i o n u n d e r fo rmer Art ic le 25 by a T u r k i s h 

na t iona l , M r Ù n s a l Ô z t ù r k , on 24 M a y 1993. 

T h e C o m m i s s i o n ' s r e q u e s t re fer red to fo rmer Ar t ic les 44 a n d 48 and to 

the dec la ra t ion w h e r e b y T u r k e y recognised the compulsory ju r i sd ic t ion of 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on 1 November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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the C o u r t ( fo rmer Art ic le 46) . T h e object of t he r eques t was to ob t a in a 
decis ion as to w h e t h e r t he facts of t he case disclosed a b r e a c h by the 
r e s p o n d e n t S t a t e of i ts ob l iga t ions u n d e r Art ic le 10 of t he Conven t i on . 

2. In r e sponse to the enqu i ry m a d e in acco rdance wi th Rule 33 § 3 (d) 
of fo rmer Rules of C o u r t A 1 , the app l ican t s t a t e d t h a t he wished to t ake 
p a r t in the p roceed ings a n d d e s i g n a t e d M r H . O n d ü l of t he A n k a r a Bar as 
t he lawyer who would r e p r e s e n t h im ( former Rule 30) . 

3. As P r e s i d e n t of the C h a m b e r which had original ly been c o n s t i t u t e d 
( former Art ic le 43 of t he Conven t i on and fo rmer Rule 21) in o r d e r to deal , 
in pa r t i cu l a r , wi th p rocedu ra l m a t t e r s t h a t m i g h t a r i se before t he en t ry 
in to force of Protocol No. 11, M r R. B e r n h a r d t , the P res iden t of t he C o u r t 
a t the t i m e , ac t ing t h r o u g h the Reg i s t r a r , consul ted the Agen t of the 
T u r k i s h G o v e r n m e n t (" the G o v e r n m e n t " ) , the app l i can t ' s lawyer and 
M r H . Dane l i u s , the D e l e g a t e of the C o m m i s s i o n , on the o rgan i sa t ion of 
t he w r i t t e n p r o c e d u r e . An o rde r was m a d e in consequence on 15 O c t o b e r 
1998 fixing a t ime- l imi t for the submiss ion of m e m o r i a l s . 

4. After the e n t r y into force of Protocol No. 11 on 1 N o v e m b e r 1998 and 
in accordance wi th the provisions of Art ic le 5 § 5 thereof, t he case was 
re fe r red to the G r a n d C h a m b e r of the C o u r t . O n 11 D e c e m b e r 1998 the 
P re s iden t of t he C o u r t , M r L. W i l d h a b e r , dec ided t h a t , in t he i n t e r e s t s of 
t he p rope r a d m i n i s t r a t i o n of ju s t i ce , t he i n s t an t case should be r e fe r red to 
t he G r a n d C h a m b e r t h a t had been cons t i t u t ed to h e a r t h i r t e e n o t h e r cases 
aga ins t T u r k e y , namely : K a r a t a § v. T u r k e y (appl ica t ion no. 23168/94) ; 
Ars lan v. T u r k e y (no. 23462/94) ; Pola t v. T u r k e y (no. 23500/94) ; Ceylan v. 
T u r k e y (no. 23556/94) ; Okcuog lu v. T u r k e y (no. 24246/94) ; G e r g e r v. 
T u r k e y (no. 24919/94) ; E rdogdu and Ince v. T u r k e y (nos. 25067/94 a n d 
25068/94) ; Baskaya and Okcuog lu v. T u r k e y (nos. 23536/94 and 24408/94) ; 
Siirek a n d Ö z d e m i r v. T u r k e y (nos. 23927/94 and 24277/94) ; Siirek v. 
T u r k e y (no. 1) (no. 26682/95) ; Sürek v . T u r k e y (no. 2) (no. 24122/94) ; Sürek 
v. T u r k e y (no. 3) (no. 24735/94) a n d Sürek v . T u r k e y (no. 4) (no. 24762/94) . 

5. T h e G r a n d C h a m b e r cons t i t u t ed for t h a t purpose included ex officio 
M r R. T ü r m e n , t he j u d g e e lec ted in respec t of T u r k e y (Article 27 § 2 of t he 
Conven t i on a n d Rule 24 § 4 of the Rules of C o u r t ) , M r W i l d h a b e r , the 
P re s iden t of t he C o u r t , M r s E. P a l m , Vice -Pres iden t of the C o u r t , a n d 
M r J . -P . C o s t a and M r M. F ischbach , Vice -Pres iden t s of Sect ions 
(Article 27 § 3 of the Conven t ion a n d Rule 24 §§ 3 a n d 5 (a) ) . T h e o t h e r 
m e m b e r s a p p o i n t e d to c o m p l e t e t he G r a n d C h a m b e r were M r A. Pas to r 
Ridrue jo , M r G. Bonel lo , M r J . Makarczyk , M r P. Kür i s , Mrs F. T u l k e n s , 
Mrs V. S t räzn ickä , M r V. Butkevych, M r J . Casadeva l l , Mrs H.S . Greve , 

1. Note by the Registry. Rules of Court A applied to all cases referred to the Court before the 
entry into force of Protocol No. 9 (1 October 1994) and from then until 31 October 1998 only 
to cases concerning States not bound by that Protocol. 
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M r A.B. B a k a , M r R. M a r u s t e and Mrs S. Bo toucha rova (Rule 24 § 3 and 
Ru le 100 § 4) . 

6. O n 15 D e c e m b e r 1998 the R e g i s t r a r received the m e m o r i a l of the 
app l i can t , to w h o m the P res iden t had given leave to use t he T u r k i s h lan­
guage in t he w r i t t e n p r o c e d u r e (Rule 34 § 3). 

7. O n 21 D e c e m b e r 1998 M r W i l d h a b e r e x e m p t e d M r T ü r m e n from 
s i t t ing af ter his w i t h d r a w a l from the case in t he light of t he decis ion of the 
G r a n d C h a m b e r t a k e n in acco rdance wi th Ru le 28 § 4 in t he case of O g u r 
v. T u r k e y . O n 11 J a n u a r y 1999 the G o v e r n m e n t notified the Reg i s t ry t h a t 
M r F. Gölcüklü had b e e n appo in t ed ad hoc j u d g e (Rule 29 § 1). 

S u b s e q u e n t l y M r K. Tra ja , s u b s t i t u t e , r ep laced M r s P a l m , w h o was 
u n a b l e to t ake p a r t in t h e fu r the r cons ide ra t ion of the case (Rule 24 
§ 5 ( b ) ) . 

8. O n 8 F e b r u a r y 1999, wi th in t he t ime- l imi t as e x t e n d e d by the P re ­
s iden t , t he Regis t ry received the G o v e r n m e n t ' s m e m o r i a l , w r i t t e n in 
T u r k i s h , and on 22 F e b r u a r y it received a co r rec t ed vers ion of t he docu­
m e n t s a p p e n d e d to t he m e m o r i a l . T h e app l ican t and the G o v e r n m e n t 
filed repl ies on 15 and 16 M a r c h respect ively. O n the l a s t - m e n t i o n e d d a t e 
t he G o v e r n m e n t also suppl ied in fo rma t ion in r e sponse to t he J u d g e Rap­
p o r t e u r ' s ques t i ons abou t t he facts of t he case a n d T u r k i s h law. O n 
30 M a r c h they sen t the Regis t ry d o c u m e n t s i n t e n d e d to be a p p e n d e d to 
the i r m e m o r i a l in reply. O n 20 Apri l t he Reg i s t ry received t h e Engl ish 
vers ion of t he G o v e r n m e n t ' s m e m o r i a l . 

9. O n 22 Apri l 1999 the G r a n d C h a m b e r dec ided to d i spense wi th a 
h e a r i n g , hav ing r e g a r d to t he case file and the fact t h a t the appl ican t and 
the G o v e r n m e n t had s t a t e d t h a t they w e r e p r e p a r e d to forgo such a 
h e a r i n g (Rule 59 § 2). 

10. O n 20 S e p t e m b e r 1999 M r L. Cafl isch, s u b s t i t u t e , rep laced 
M r Makarczyk , who was u n a b l e to t ake pa r t in the fu r the r cons ide ra t ion of 
t he case (Rule 24 § 5 (b)) . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

11. M r Oz t i i rk , t he app l i can t , was bo rn in 1957. H e is one of the owners 
of t he Y u r t Ki tap-Yayin pub l i sh ing house a n d lives in A n k a r a . 

In O c t o b e r 1988 he publ i shed a book by N. B e h r a m en t i t l ed A testimony 
to life - Diary of a death under torture (Hayatin Tamkhginda - Iskencede Olumiin 
Giincesi). T h e book gave an account of t he life of I b r a h i m Kaypakkaya , who 
in 1973 had b e e n one of t he founder m e m b e r s of the C o m m u n i s t P a r t y of 
T u r k e y - Marx i s t -Len in i s t (Tiirkiye Komiinist Partisi - Marksist-Leninist -
"the T K P - M L " ) , an il legal Maois t o rgan i sa t ion . 
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T h e 111-page book, i l lus t ra ted by p h o t o g r a p h s , has 24 c h a p t e r s , each of 
which is prefaced by a p o e m . T h e s e p o e m s were w r i t t e n by four T u r k i s h 
poe ts , n a m e l y t he a u t h o r himself, A. Arif, M. Dervi§ and A. Kad i r , by t he 
Ch i l ean wr i t e r P . N e r u d a and by I b r a h i m Kaypakkaya . 

As t he first edi t ion had sold out as soon as it was placed on sale, the 
book was r epub l i shed in N o v e m b e r 1988. 

12. O n 21 D e c e m b e r 1988 the publ ic p rosecu to r at the A n k a r a 
Na t iona l Secur i ty C o u r t (" the Na t iona l Secur i ty C o u r t " ) i n s t i t u t ed c r imi­
na l p roceed ings aga ins t M r B e h r a m , t he a u t h o r of the book, and the 
app l i can t , its pub l i sher . However , he dea l t wi th t he case aga ins t 
M r B e h r a m sepa ra t e ly , hav ing no ted t h a t he had not been in T u r k e y at the 
m a t e r i a l t i m e . 

A. T h e p r o c e e d i n g s b r o u g h t a g a i n s t Mr Ozt i i rk 

13. O n 23 D e c e m b e r 1988, at t he r e q u e s t of t he public p rosecu to r , a 
single j u d g e of the Na t iona l Secur i ty C o u r t m a d e an i n t e r i m o r d e r for t he 
se izure of t he copies of t he second edi t ion. Accord ing to t he file, 3,195 
copies were seized as a resu l t , inc lud ing 3,133 at the app l i can t ' s pub l i sh ing 
house . 

O n 5 J a n u a r y 1989 the app l ican t asked the j u d g e to r econs ide r t he 
above o rder ; th is appea l was d ismissed . 

14. O n 14 F e b r u a r y 1989 the public p rosecu to r c h a r g e d the app l ican t 
wi th d i s s e m i n a t i n g c o m m u n i s t p r o p a g a n d a in b r e a c h of fo rmer Art ic le 142 
§§ 4 and 6 of the C r i m i n a l Code (see p a r a g r a p h 29 below) a n d of inci t ing 
t h e people to h a t r e d and host i l i ty on the basis of a d is t inc t ion b e t w e e n 
social c lasses , an offence u n d e r Art ic le 312 §§ 2 and 3 of t he s a m e Code 
(see p a r a g r a p h 30 below). 

Refe r r ing to I. Kaypakkaya ' s a n t e c e d e n t s , the public p rosecu to r 
e m p h a s i s e d t h a t at the h e a d of t he T K P - M L , a t e r ro r i s t o rgan i sa t ion , he 
had car r ied out a r m e d ra ids wi th a view to ove r th rowing the cons t i tu t iona l 
o r d e r of the S t a t e in o r d e r to set u p a c o m m u n i s t r e g i m e . 

In suppor t of his submiss ions t he public p rosecu to r first d r ew a t t e n t i o n 
to t he desc r ip t ion of I. Kaypakkaya ' s fa ther given on the second page of 
t he book: " H e was a worke r who could not accept t h a t life should flow by in 
t h a t way, a n d t h a t swea t , ene rgy a n d l abour should be exploi ted like t h a t . 
H e was dissat isf ied wi th th is s t a t e of affairs a n d w a n t e d t h a t forlorn world 
to c h a n g e " . T h e publ ic p rosecu to r a r g u e d t h a t by e q u a t i n g t he s t a t u s q u o 
wi th a spol ia tory r e g i m e th is s en t ence u n d o u b t e d l y p ra i sed c o m m u n i s m . 

T h e public p rosecu to r w e n t on to cite t he following poems . 

"... Ambushes guide me towards my people, 
vital force of the guerilla war; 
resistance is a terrible and noble passion, 
but that is not all; 
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like a mistress, it is in addition 
hesitant, 
docile, 
delicate, 
deft; 
we who are masters of patriotism, 
hope 
is hidden within us, the immortal standard is red 
and streams out in the wind ..." 

((p. 15) A. Arif, published in January 1974 in the weekly publication Yeni A) 

Accord ing to the public p rosecu to r , this poem was to be i n t e r p r e t e d in 
the light of the act ions of I. Kaypakkaya . Seen from t h a t point of view, it 
i n s inua ted t h a t t e r ro r i s t acts enab led the i r p e r p e t r a t o r s to d r a w closer t o 
t he people a n d recru i t active t e r ro r i s t s from a m o n g t h e m a n d t h a t it was 
necessa ry to s t rugg le p a t i e n t l y to es tab l i sh a c o m m u n i s t r e g i m e . In his 
submiss ion , t h a t a m o u n t e d to illegal c o m m u n i s t p r o p a g a n d a . 

"To our dead comrades 

You, who gave your lives for our people; 
You, who gave everything in this light; 
You, who gave the colour red 
To the battle standard 
Which flies proudly in our hearts; 
You, who died for our immortal people; 
You, the sublime sons of our people, 
Rest now with pride and patience, 
Your comrades are carrying on the fight ..." 

((p. 27) L Kaypakkaya) 

T h e public p r o s e c u t o r observed t h a t th is t ex t h o n o u r e d the m e m o r y of 
t he dead t e r ro r i s t s w h o had sought to u n d e r m i n e the S t a t e ' s const i­
tu t iona l r e g i m e by force of a r m s and was i n t e n d e d , pa r t i cu la r ly in its last 
p h r a s e , to s t i r u p h a t r e d a n d hosti l i ty. 

"... The only light 
That awoke us 
Was the light of the world! 
I went into their houses 
Where they sat round the table 
After returning from their work; 
They laughed or wept 
And each resembled the others; 
They turned their faces towards the light, 
Seeking their way.. ." 

((p. 30) P. Neruda) 

T h e publ ic p rosecu to r a r g u e d tha t th is p o e m cons t i t u t ed c o m m u n i s t 
p r o p a g a n d a because it held u p c o m m u n i s m as t h e only source of l ight for 
p r o l e t a r i a n s . 
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"... They carried out the death sentence; 
They spattered with blood 
The blue mist of the mountains and 
The newly woken morning breeze; 
Then they came [and put down their] weapons. 
Carefully feeling our chests, 
They examined us, 
Searching everywhere ..." 

((p. 35) A. Arif, "Your absence made me wear out chains", 1968) 

T h e publ ic p rosecu to r c o n t e n d e d t h a t t he se p h r a s e s were con­
t e m p t u o u s of the secur i ty forces who had to s t a n d aga ins t the t e r ro r i s t s 
a n d t h u s inci ted t h e peop le to show h a t r e d a n d host i l i ty t owards t h e m . 

Last ly, he no ted t h a t t he express ion "May the i r v i r tue be ou r guide and 
the i r m e m o r y a light on our way", which a p p e a r e d on the very last page of 
the book, r e fe r red to I. Kaypakkaya a n d the o t h e r t e r ro r i s t s . 

C o n s e q u e n t l y , the public p rosecu to r a r g u e d t h a t the e n t h u s i a s t i c 
eulogy of t he pe rsona l i ty a n d ac ts of the rebel I. Kaypakkaya in the book in 
issue jus t i f ied bo th M r Oz t i i rk ' s convict ion as the pub l i she r respons ib le 
wi th in t he m e a n i n g of sect ion 16(4) of the P ress Act (Law no. 5680 - see 
p a r a g r a p h 32 below) and confiscat ion of t he copies of the book p u r s u a n t to 
Art ic le 36 § 1 of t he C r i m i n a l Code (see p a r a g r a p h 28 below). 

15. Before t he Na t iona l Secur i ty C o u r t t h e app l ican t con t e s t ed the 
c h a r g e s , s u b m i t t i n g t h a t he had pub l i shed the book because he cons ide red 
t h a t t h e r e was n o t h i n g in it which could just i fy repress ive m e a s u r e s . In 
add i t ion , his lawyers a r g u e d in p a r t i c u l a r t h a t t he pas sages in issue, 
r e p r o d u c e d in t h e i n d i c t m e n t , could not by any m e a n s be t a k e n for 
s e p a r a t i s t p r o p a g a n d a a n d t h a t even suppos ing t h a t they could be re ­
g a r d e d as a cr i t ic ism of t he S t a t e as c o n s t i t u t e d at t ha t t ime , it was the 
r ight of every ci t izen to m a k e such a cr i t ic ism. 

16. O n 30 M a r c h 1989 the Na t iona l Secur i ty C o u r t found the appl ican t 
gui l ty as cha rged . 

In its j u d g m e n t , af ter s t a t i ng t h a t it was satisfied " t h a t t h e r e [was] no 
need to ask e x p e r t s to e x a m i n e the book, given t h a t its con t en t [could] be 
u n d e r s t o o d by anyone on the first r e a d i n g the Na t iona l Secur i ty C o u r t 
accep ted t h a t the passages ci ted in t he i n d i c t m e n t did indeed pra ise t he 
a im and the a r m e d ra ids of t he T K P - M L and its l e ade r and accordingly 
tha t the public p rosecu to r was fully jus t i f ied in i n t e r p r e t i n g t h e m as open 
i n c i t e m e n t of the people to h a t r e d a n d hosti l i ty. However , observ ing t h a t 
it had cons ide red t he con t en t of the book as a whole - in accordance wi th 
t he case- law of t he C o u r t of C a s s a t i o n - t he Na t iona l Secur i ty C o u r t dis­
missed the defence a r g u m e n t s r e l a t i ng precisely to the a l leged lack of 
r e l evance of a n a s s e s s m e n t b a s e d on this or t h a t i so la ted e x t r a c t from t h e 
book. 
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C o n s i d e r i n g t h a t it was not necessa ry to r e p r o d u c e in t he opera t ive 
provisions of the j u d g m e n t the passages j u d g e d to be in b r e a c h of the law, 
the Na t iona l Secur i ty C o u r t held: 

"All things considered, the book is intended to glorify and venerate both communism 
and the terrorist I. Kaypakkaya ... who was a supporter of communism, and to defend his 
actions ... Moreover, [the book] expressly incites the people to hatred and hostility on 
the basis of a distinction between regions, social classes and races." 

T h e N a t i o n a l Secur i ty C o u r t s e n t e n c e d M r Oz t i i rk to fines of 328,500 
and 285,000 T u r k i s h lira's CTRL) u n d e r Art ic le 142 § 4 and Art ic le 312 § 2 
of t he C r i m i n a l Code respect ively (see p a r a g r a p h s 29 and 30 below) and 
o r d e r e d the book 's confiscat ion (see p a r a g r a p h 28 below). 

17. By a j u d g m e n t of 26 S e p t e m b e r 1989 the C o u r t of Cassa t ion 
dec la red an appea l by the app l ican t on poin ts of law inadmiss ib le as 
r e g a r d s his convict ion u n d e r Ar t ic le 312 of t he C r i m i n a l C o d e , on t h e 
g r o u n d tha t no appea l lay aga ins t it in view of the a m o u n t of the fine 
o rde r ed for the offence conce rned . However , it set aside t he verdict 
u n d e r Ar t ic le 142 § 4 on the g r o u n d t h a t it was unlawful to es tab l i sh t h e 
accused ' s guil t me re ly by re fe r r ing to t he i n d i c t m e n t w i thou t s t a t ing , 
wi th r easons , how a n d in w h a t p a r t s the book was a n apologia of com­
m u n i s m . It r e m i t t e d t h e case on th i s point to t h e N a t i o n a l Secur i ty 
C o u r t . 

18. O n 9 J a n u a r y 1990 the app l ican t pa id t he fine of T R L 285,000. 
19. In t h e j u d g m e n t it de l ivered on 28 D e c e m b e r 1990 t h e Na t iona l 

Secur i ty C o u r t , bas ing its decis ion on a n expe r t r epo r t on t he con ten t of 
the book, conf i rmed t h e s en t ence it h a d imposed u n d e r Art ic le 142 of t he 
C r i m i n a l C o d e ; it also u p h e l d its o r d e r for t he confiscat ion of t he book. 

However , on 1 M a r c h 1991 this j u d g m e n t was likewise q u a s h e d by the 
C o u r t of C a s s a t i o n , on the g round t h a t t h e repor t on which it was based 
had not b e e n w r i t t e n by e x p e r t s who had t a k e n the o a t h . T h e case was 
t h e n once aga in r e m i t t e d to the Na t iona l Secur i ty C o u r t . 

20. Before the Na t iona l Secur i ty C o u r t the public p rosecu to r called for 
M r O z t u r k ' s a c q u i t t a l on t he c h a r g e of d i s s e m i n a t i n g c o m m u n i s t propa­
g a n d a . H e s u b m i t t e d t h a t Art ic le 142 of t he C r i m i n a l C o d e , on which the 
convict ion in ques t ion had been based , had been r epea l ed by the Preven­
t ion of T e r r o r i s m Act (Law no. 3713) , which had c o m e in to force on 
12 Apri l 1991. 

By a j u d g m e n t of 11 J u n e 1991 the Na t iona l Secur i ty C o u r t accepted 
the public p rosecu to r ' s submiss ions . However , observ ing t h a t t he j u d g ­
m e n t de l ivered on 30 M a r c h 1989 h a d b e c o m e final wi th r e g a r d to t he 
convict ion u n d e r Art ic le 312 of t he C r i m i n a l Code (see p a r a g r a p h 17 
above) , it no t ed t h a t t he confiscat ion o r d e r r e m a i n e d opera t ive . 

It a p p e a r s f rom t h e file t h a t 2,845 confiscated copies of t h e book were 
des t royed on 21 Apri l 1992. 
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B. T h e p r o c e e d i n g s b r o u g h t a g a i n s t the a u t h o r 

21 . O n 1 M a r c h 1989, t h a t is before t he d a t e of M r Oztiirk's ini t ial 
conviction (see paragraph 16 above) , the public p rosecu to r c h a r g e d the 
book's a u t h o r , M r N . B e h r a m , t h e n living in G e r m a n y . T h e i n d i c t m e n t 
filed for t h a t pu rpose was essent ia l ly a copy of t he one which had set in 
mo t ion the p roceed ings aga ins t the appl ican t (see p a r a g r a p h 14 above) . 

22. By a j u d g m e n t of 22 May 1991, given in the d e f e n d a n t ' s absence , 
t he N a t i o n a l Secur i ty C o u r t , composed of t h r e e j u d g e s of w h o m one h a d 
also t r ied t he case of M r Oztiirk, observed firstly t h a t t he cour t was not 
r e q u i r e d to rule on appl ica t ion of Art ic le 142, which had been r epea led in 
t h e m e a n t i m e (see p a r a g r a p h 29 below), t h e n a c q u i t t e d Mr B e h r a m on 
t h e basis of an expe r t r epor t , in which t h r e e professors of c r imina l 
law m a i n t a i n e d t h a t t h e r e was n o t h i n g in the book which migh t be held to 
c o n s t i t u t e the offence defined in Art ic le 312 of t he C r i m i n a l C o d e . 

In its j u d g m e n t t he Na t iona l Secur i ty C o u r t , e m p h a s i s i n g t he book's 
d o c u m e n t a r y n a t u r e , confined itself t o a n e n d o r s e m e n t of t he conclus ions 
of the above -men t ioned exper t r epor t . 

23. Th i s j u d g m e n t b e c a m e final, no appea l on po in t s of law hav ing 
been lodged. 

C. T h e f u r t h e r p r o c e e d i n g s b r o u g h t by t h e a p p l i c a n t 

24. O n 19 S e p t e m b e r 1991 the app l i can t , hav ing been in formed of 
M r B e h r a m ' s a cqu i t t a l , appl ied to t he M i n i s t e r of J u s t i c e a sk ing h im to 
refer the case to the C o u r t of Cassa t ion (Yazili emir He bozjna — see p a r a ­
g r a p h 33 below) by m e a n s of an appea l aga ins t his convict ion u n d e r Ar t ­
icle 312 of t he C r i m i n a l Code and aga ins t t he confiscat ion o r d e r (see 
p a r a g r a p h 16 above) . In suppor t of his appl ica t ion the appl ican t p leaded 
t h e con t rad ic t ion b e t w e e n the j u d g m e n t given aga ins t h im and the judg­
m e n t given in r e spec t of t h e a u t h o r , w h e r e a s b o t h of t h e m h a d b e e n t r i ed 
on account of the s a m e book. 

25. C o n s e q u e n t l y , on 16 J a n u a r y 1992, by o r d e r of the Min i s t e r of J u s ­
tice, Pr inc ipa l S t a t e C o u n s e l a t t he C o u r t of C a s s a t i o n ("Pr incipal S t a t e 
Counse l " ) a p p e a l e d aga ins t the j u d g m e n t de l ivered on 28 D e c e m b e r 1990 
in t he app l i can t ' s case (see p a r a g r a p h 19 above) , p l ead ing the lack of a n 
explicit decision on wha t was to be done about the confiscat ion order. 

After the C o u r t of Cas sa t i on ' s d ismissa l of t he appea l on 27 J a n u a r y 
1992 the appl icant appl ied lor a second t ime to the Min i s t e r of J u s t i c e , 
s u b m i t t i n g tha t Pr inc ipa l S t a t e Counse l had a p p e a l e d on the w r o n g 
g r o u n d s . 

T h e Min i s t e r of J u s t i c e al lowed th is appl ica t ion and ins t ruc t ed Pr inci­
pal S t a t e C o u n s e l to a r g u e t h a t the j u d g m e n t of 30 M a r c h 1989 (see 
p a r a g r a p h Hi above) was bad in so far as the a u t h o r h imsel f had subse-
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q u e n t l y been a c q u i t t e d of cha rges ident ica l to those which had led to 

Mr Oz t i i rk ' s convict ion for i n c i t e m e n t of t he people to h a t r e d a n d hosti l i ty 

(see p a r a g r a p h 22 above) . 

26. In i t s j u d g m e n t o f S J a n u a r y 1993 the C o u r t of C a s s a t i o n d i smissed 

the g round of appea l s u b m i t t e d by Pr inc ipa l S t a t e Counse l , ru l ing as fol­

lows: 

' 'The defendant was charged with the offences contemplated in Article 142 §§ 4 and 6 
and Article 312 §§ 2 and 3 of the Criminal Code. The constituent elements of those of­
fences were different. The acquittal of another accused tried for the same offence can­
not be taken as justified and unshakeable evidence that the defendant should also have 
been acquitted. [In addition] the two accused were tried separately and the judgment 
acquitting Mustafa Nihat [Behram] became final without any appeal on points of law 
being lodged. Lastly, there is no evidence that the assessment of the content of the book 
A testimony to life - Diary of a death under torture made in the judgment at first instance is 
bad and must be invalidated ..." 

27. At the p r e s e n t t ime M r B e h r a m ' s book is on open sale. It is p u b ­

lished by a n o t h e r pub l i sh ing house , Al t ingag Yaymcihk, u n d e r the differ­

ent t i t le Biography of a communist (Bir komunistin biyografisi). 

II. RELEVANT D O M E S T I C LAW A N D P R A C T I C E 

A. C r i m i n a l law 

1. The Criminal Code 

28. Ar t ic le 36 § 1 of the C r i m i n a l Code provides : 

"In the event of conviction the court shall order the seizure and confiscation of any 
object which has been used for the commission or preparation of the crime or offence ..." 

29. T h e re levant p a r a g r a p h s of fo rmer Ar t ic le 142 of the C r i m i n a l 

C o d e , r e p e a l e d by the P reven t ion of T e r r o r i s m Act (Law no. 3713) , pro­

vided: 

"Harmful propaganda 

1. A person who by any means whatsoever spreads propaganda with a view to estab­
lishing the domination of one social class over the others, annihilating a social class, 
overturning the fundamental social or economic order established in Turkey or the 
political or legal order of the State shall, on conviction, be liable to a term of imprison­
ment of from five to ten years. 

2. A person who by any means whatsoever spreads propaganda in favour of the 
State's being governed by a single person or social group to the detriment of the under­
lying principles of the Republic and democracy shall, on conviction, be liable to a term of 
imprisonment of from five to ten years. 
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3. A person who, prompted by racial considerations, by any means whatsoever 
spreads propaganda aimed at abolishing in whole or in part public-law rights guaran­
teed by the Constitution or undermining or destroying patriotic sentiment shall, on 
conviction, be liable to a term of imprisonment of from five to ten years. 

4. A person who publicly condones the offences contemplated in the above para­
graphs shall, on conviction, be liable to a term of imprisonment of from two to five years. 

6. Where the offences contemplated in the above paragraphs are committed through 
publication, the penalty to be imposed shall be increased by half." 

30. Ar t ic le 311 § 2 and Art ic le 312 of t he C r i m i n a l Code provide: 

Article 311 § 2 

"Public incitement to commit an offence 

Where incitement to commit an offence is done by means of mass communication, of 
whatever type - whether by tape recordings, gramophone records, newspapers, press 
publications or other published material - by the circulation or distribution of printed 
papers or by the placing of placards or posters in public places, the terms of imprison­
ment to which convicted persons are liable shall be doubled ..." 

Article 312 

"Non-public incitement to commit an offence 

A person who expressly praises or condones an act punishable by law as an offence or 
incites the population to break the law shall, on conviction, be liable to between six 
months ' and two years' imprisonment and a heavy fine of from six thousand to thirty 
thousand Turkish liras. 

A person who incites the people to hatred or hostility on the basis of a distinction 
between social classes, races, religions, denominations or regions, shall, on conviction, be 
liable to between one and three years' imprisonment and a fine of from nine thousand to 
thirty-six thousand liras. If this incitement endangers public safety, the sentence shall 
be increased by one-third to one-half. 

The penalties to be imposed on those who have committed the offences defined in the 
previous paragraph shall be doubled when they have done so by the means listed in 
Article 311 § 2 . " 

31 . W i t h r e g a r d m o r e pa r t i cu la r ly to app l ica t ion of t he above-

m e n t i o n e d Art ic le 312 of t he C r i m i n a l Code to t he pub l i she r s of p r i n t e d 

m a t t e r giving rise to c r imina l cha rges , t he G o v e r n m e n t have s u b m i t t e d 

e x a m p l e s of j u d g m e n t s given by the C o u r t of C a s s a t i o n and suppl ied fur­

t h e r i n fo rma t ion which may be s u m m a r i s e d as follows. 

In connec t ion wi th offences c o m m i t t e d t h r o u g h the m e d i u m of p r in t ed 

m a t t e r , t h e "p r inc ipa l " responsibi l i ty for t he offence def ined in Art ic le 312 

is i ncu r r ed by the a u t h o r of the w r i t i n g conce rned . T h e pub l i sher ' s 

responsibi l i ty is " s econda ry" and is i ncu r red u n d e r sect ion 16(4) of Law 
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no. 5680 (see p a r a g r a p h 32 below). A pub l i she r facing c r imina l p roceed­
ings is c h a r g e d wi th "publ i sh ing the wr i t i ng which cons t i t u t e s t he offence" 
c o n t e m p l a t e d in Art ic le 312. However , t h e r e a r e provis ions, such as sec­
t ion 8 of t he P r e v e n t i o n of T e r r o r i s m Act (Law no. 3713) , which form a lex 
specialis m a k i n g pub l i she r s c r iminal ly respons ib le . 

T h e m a i n effect of the d i s t inc t ion d r a w n be tween the responsibi l i ty 
bo rne by a u t h o r s and t h a t borne by pub l i she r s is t h a t , unl ike t he posi t ion 
r e g a r d i n g the former , pr ison s en t ences imposed on the l a t t e r a r e com­
m u t e d to a fine, save in those cases w h e r e t he a b o v e - m e n t i o n e d Law 
no. 3713 appl ies . 

2. The Press Act (Law no. 5680 of 15 July 1950) 

32. Sect ion 3 a n d sect ion 16(4) of Law no. 5680 provide : 

Section 3 

"For the purposes of the present Law, the term 'periodicals' shall mean newspapers, 
press agency dispatches and any other printed mat ter published at regular intervals. 

'Publication' shall mean the exposure, display, distribution, emission, sale or offer for 
sale of printed mat ter on premises to which the public have access where anyone may 
see it. 

An offence shall not be deemed to have been committed through the medium of 
the press unless publication has taken place, except where the material in itself is 
unlawful." 

Section 16(4) 

« 

4. With regard to offences committed through the medium of publications other 
than periodicals, criminal responsibility shall be incurred by the author, translator or 
illustrator of the publication which constitutes the offence, and by the publisher. How­
ever, custodial sentences imposed on publishers shall be commuted to a Fine, irrespec­
tive of the term [of imprisonment] ..." 

3. The Code of Criminal Procedure 

33. Ar t ic le 343 § 1 of the Code of C r i m i n a l P r o c e d u r e , conce rn ing 
re fe rences to the C o u r t of C a s s a t i o n by w r i t t e n o rde r of the Min i s t e r of 
J u s t i c e (Yazih emir He bozma - " re fe rence by w r i t t e n o rde r " ) provides : 

"Where the Minister of Justice has been informed that a judge or court has delivered 
a judgment that has become final without coming under the scrutiny of the Court of 
Cassation, he may issue a formal order to Principal State Counsel requiring him to ask 
the Court of Cassation to set aside the judgment concerned ..." 
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34. W i t h r e g a r d to t h e prac t ice followed u n d e r T u r k i s h law for a 
re fe rence by w r i t t e n o rde r , the G o v e r n m e n t have s u b m i t t e d the following 
in fo rmat ion . 

This form of appea l lies only aga ins t j u d g m e n t s given a t last ins tance 
which a r e not a p p e a l a b l e to t he C o u r t of C a s s a t i o n (see p a r a g r a p h 17 
above) or aga ins t which no p a r t y has lodged an appea l on poin ts of law. 
Only Pr inc ipa l S t a t e Counse l at the C o u r t of C a s s a t i o n is e m p o w e r e d to 
refer a case , a n d t h e n only on receipt of a formal o rde r to tha t effect from 
the Min i s t e r of J u s t i c e , who m a y act e i t he r of his own mot ion or a t t he 
r eques t of t he convicted person . T h e powers confe r red on the C o u r t of 
C a s s a t i o n w h e n it dea l s wi th such an appea l a re " e x t r a o r d i n a r y " ; they m a y 
not be exerc ised save u n d e r the condi t ions laid down by law nor m a y the 
decision pre judice t h e convicted pe r son . If t he appea l succeeds , t he C o u r t 
of C a s s a t i o n will normal ly , in the j u d g m e n t del ivered as a resul t , set aside 
t he convict ion or r educe the s e n t e n c e ; in t he l a t t e r case , it will also de t e r ­
mine wha t l eng th of s en t ence m u s t be served. 

B. C r i m i n a l c a s e - l a w s u b m i t t e d by t h e G o v e r n m e n t 

35. T h e G o v e r n m e n t have suppl ied, by way of e x a m p l e , a n u m b e r of 
j u d g m e n t s given by the C o u r t of C a s s a t i o n conce rn ing the way cour t s of 
t r ia l have assessed wr i t ings and /o r speech t h a t have given rise to pros­
ecu t ions , pa r t i cu l a r ly for offences def ined in fo rmer Art ic le 142 and Art­
icle 312 of t he C r i m i n a l Code (see p a r a g r a p h s 29 and 30 above) a n d the 
offence c o n t e m p l a t e d in sect ion 8 of the P r e v e n t i o n of T e r r o r i s m Act (Law 
no. 3713) . T h e s e were j u d g m e n t s nos. 1991/18, 1994/240 and 1995/98, 
given by the p l ena ry C o u r t of Cas sa t i on , a n d j u d g m e n t s nos. 1974/2, 1978/ 
4806, 1985/1682, 1989/2439, 1993/664, 1993/1066, 1993/1388, 1994/6080, 
1996/4387 and 1996/8450, given by its C r i m i n a l Divis ions. 

O n e pr inciple which e m e r g e s from this case- law is t ha t t he first-
ins tance j u d g m e n t m u s t be based on an a s s e s s m e n t of t he whole of the 
wr i t ing a n d / o r speech in issue. As r e g a r d s a s s e s s m e n t of t he m a t e r i a l 
c o n s t i t u t i n g the offence def ined in Art ic le 312 of t he C r i m i n a l Code , t he 
C o u r t of C a s s a t i o n has m a d e it c lear , pa r t i cu la r ly in the above -men t ioned 
j u d g m e n t no. 1974/2, t h a t t he offence of " i n c i t e m e n t " consis ts in an act 
"capab le of e n d a n g e r i n g public safety a n d publ ic o r d e r " i r respect ive of 
w h e t h e r t he i n c i t e m e n t has ac tua l ly p roduced tha t resu l t . In addi t ion , in 
j u d g m e n t no. 1994/6080, in s e t t i ng aside a convict ion u n d e r Art ic le 312, 
the C o u r t of C a s s a t i o n would a p p e a r to have confined itself to no t ing the 
" r e m o t e " n a t u r e of t he d a n g e r posed by the " i n c i t e m e n t " in issue. M o r e ­
over, as r e g a r d s t he impos i t ion of heavier s en t ences on account of agg ra ­
va t ing c i r c u m s t a n c e s , t he C o u r t of C a s s a t i o n has held t h a t such c i rcum­
s tances m u s t be cons idered in re la t ion to the ex i s tence of a grave a n d 
i m m i n e n t d a n g e r t h r e a t e n i n g the gene ra l secur i ty of t he coun t ry or the 
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publ ic . Last ly, in one of these cases , t he C o u r t of C a s s a t i o n s t r e s sed the 
e x t r e m e i m p o r t a n c e - for the p ro tec t ion of the r igh t to a fair t r ia l - of the 
rule t h a t t he accused m u s t always have the o p p o r t u n i t y to speak last, 
before the j u d g e s ru le . 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

36. M r Ozt i i rk appl ied to the C o m m i s s i o n on 24 May 1993. Rely ing on 
Art ic le 9 of t he C o n v e n t i o n , h e m a i n t a i n e d t h a t h is convict ion as pub l i she r 
of the book even t h o u g h the a u t h o r h imse l f had been a c q u i t t e d a m o u n t e d 
to an in f r ingemen t of his r ight to f reedom of t h o u g h t . H e also compla ined 
t h a t confiscat ion of the copies of t he book he h a d publ i shed had infr inged 
his r ight to the peaceful en joyment of his possess ions , g u a r a n t e e d by 
Art ic le 1 of Protocol No. I. 

37. O n 7 Apri l 1997 the C o m m i s s i o n dec l a r ed t he appl ica t ion 
(no. 22479/93) admiss ib le , but expressed the opinion t h a t t he compla in t 
conce rn ing in f r ingemen t of the r ight to f reedom of t h o u g h t should be 
cons idered u n d e r Art ic le 10 of t he Conven t i on . In its r epo r t of 30 June 
1998 ( former Art ic le 31 of t he C o n v e n t i o n ) , it expressed the u n a n i m o u s 
opinion t h a t t h e r e had been a violat ion of Art ic le 10. It also exp re s sed the 
opinion t h a t it was not necessa ry to e x a m i n e the compla in t of a violat ion of 
Art ic le 1 of Protocol No. 1 ( th i r ty votes to one ) . T h e full t ex t of t he C o m ­
miss ion 's opinion is r e p r o d u c e d as an a n n e x to th is j u d g m e n t . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

38. In his m e m o r i a l s t he app l i can t , while a g r e e i n g wi th t he C o m ­
mission t h a t t h e r e had b e e n a violat ion of Ar t ic le 10 of t he Conven t ion , 
r e q u e s t e d t he C o u r t to hold tha t Ar t ic le 312 § 2 of t he C r i m i n a l C o d e , 
r ega rd be ing had to t he m a t e r i a l a n d legal con ten t of t he offence defined 
t he r e in , was in b r e a c h as such of t h a t provision of t he Conven t i on . In 
add i t ion , he m a i n t a i n e d his compla in t of a viola t ion of Ar t ic le 1 of Protocol 
No . 1, p l ead ing the p e c u n i a r y loss he h a d al legedly sus t a ined on account of 
the events in issue in the p r e s e n t case , pa r t i cu la r ly confiscat ion of the 
book. Last ly, he asked the C o u r t to award h im a s u m in respect of 
pecun ia ry d a m a g e u n d e r Art ic le 41 of t he Conven t ion . 

39. T h e G o v e r n m e n t , for the i r p a r t , a sked the C o u r t to hold tha t a 
r e fe rence to t he C o u r t of Cassa t ion by w r i t t e n o r d e r was not a r e m e d y 
t h a t was r e q u i r e d to be e x h a u s t e d for the pu rposes of Ar t ic le 35 ( former 
Art ic le 26) of the Conven t i on or one which was capab le of caus ing a 
fu r the r per iod of six m o n t h s wi th in t he m e a n i n g of tha t provision to begin 
to r u n . 
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W i t h r e g a r d to t he m e r i t s , t hey asked the C o u r t to d ismiss t he appl i ­

ca t ion , t a k i n g in to account 

" h h e fart] lhal at ihe time when ihe judgment was rendered there was a pressing 

social need justifying the confiscation of the book and the conviction of [Mr Oztiirk], ... 

that within the past ten years [criminal] laws and their application have totally changed. 

... that the fine imposed on [the applicant] was a very minor one [and] that later editions 

of the book published by another publisher are freely sold in Turkey". 

T H E L A W 

I. S C O P E O F T H E CASE 

40. In his appl ica t ion to the C o m m i s s i o n M r Ozt i i rk compla ined t h a t 

his convict ion had b r e a c h e d Art ic le 9 of t he Conven t i on (see p a r a g r a p h 36 

above) . In his m e m o r i a l s to the C o u r t , however , he did not submi t 

a r g u m e n t in suppor t of t h a t compla in t , m a k i n g no more t h a n a pass ing 

re fe rence to Art ic le 9. H e can the re fo re not be cons ide red to have m a i n ­

t a ined it before t he C o u r t , which can see no r eason to e x a m i n e it of i ts own 

mo t ion (see, mutatis mutandis, t he Ya§a v. T u r k e y j u d g m e n t of 2 S e p t e m b e r 

1998, Reports of Judgments and Decisions 1998-VI, p. 2428, § 60) . 

T h e C o u r t ' s e x a m i n a t i o n will accordingly be confined to the compla in t s 

u n d e r Art ic le 10 of t he Conven t ion and Art ic le 1 of Protocol No. 1. 

II. ALLEGED V I O L A T I O N O F ARTICLE 10 O F T H E C O N V E N T I O N 

4 L M r Oz t i i rk s u b m i t t e d t h a t his convict ion of an offence u n d e r 

Ar t ic le 312 of t h e C r i m i n a l Code had b r e a c h e d Art ic le 10 of t he Conven ­

t ion, which provides: 

" 1 . Everyone has the right to freedom of expression. This right shall include freedom 

to hold opinions and to receive and impart information and ideas without interference 

by public authority and regardless of frontiers. This Article shall not prevent States from 

requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 

may be subject to such formalities, conditions, restrictions or penalties as are prescribed 

by law and are necessary in a democratic society, in the interests of national security, 

territorial integrity or public safety, for the prevention of disorder or crime, for the 

protection of health or morals, for the protection of the reputation or rights of others, 

for preventing the disclosure of information received in confidence, or for maintaining 

the authority and impartiality of the judiciary." 

A. T h e G o v e r n m e n t ' s p r e l i m i n a r y o b j e c t i o n 

42. Before the C o u r t the G o v e r n m e n t m a i n t a i n e d t h a t in the p r e s e n t 

case t he final decision for t he pu rposes of Art ic le 35 ( former Art ic le 26) of 
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t he Conven t i on was t he N a t i o n a l Secur i ty C o u r t ' s j u d g m e n t of 30 M a r c h 
1989 (see p a r a g r a p h s 16 a n d 17 above) . T h e y the re fo re cons ide red t h a t as 
t he appl ica t ion to the C o m m i s s i o n h a d b e e n lodged on 24 May 1993 the 
C o m m i s s i o n should have dec la red it inadmiss ib le on t he g r o u n d tha t it 
was out of t i m e (see p a r a g r a p h 36 above) . 

T h e y s u b m i t t e d t h a t the C o m m i s s i o n h a d wrongly ca lcu la ted the six-
m o n t h per iod from 8 J a n u a r y 1993 w h e n the C o u r t of C a s s a t i o n gave 
j u d g m e n t on the second re fe rence by w r i t t e n o r d e r lodged by Pr inc ipa l 
S t a t e C o u n s e l (see p a r a g r a p h 26 above) ; it would have b e e n sufficient for 
t he C o m m i s s i o n to no te tha t because of t he e x t r a o r d i n a r y n a t u r e of t he 
r e m e d y conce rned its use could not cause a new s ix -mon th per iod to begin 
to r u n . 

In conclusion, the G o v e r n m e n t asked the C o u r t to hold t h a t in the 
p r e s e n t case t h e r e h a d been "an e r r o n e o u s app l i ca t ion" of ( former) 
Art ic le 26 of t he Conven t ion . 

43 . T h e appl ican t m a d e no observa t ions on this po in t . 
44. T h e C o u r t cons iders t h a t t he above a r g u m e n t s a m o u n t to a n 

object ion on the g r o u n d of fai lure to comply with the s ix -mon th ru le and 
no tes t h a t in t he i r p r e l i m i n a r y observa t ions on admiss ibi l i ty t he Govern­
m e n t likewise objec ted t h a t t he app l ica t ion was out of t i m e . W i t h r e g a r d 
to t he s t a r t ing -po in t of the s i x -mon th per iod , however , t hey re fe r red 
before t he C o m m i s s i o n to t h e d a t e on which the first r e fe rence by w r i t t e n 
o rde r was d ismissed (see p a r a g r a p h 25 above) , not t h a t on which the 
second was d i smissed (see p a r a g r a p h 42 above) . 

Be t h a t as it may , t he C o u r t cons iders t h a t this p r e l i m i n a r y object ion is 
un founded , for t he following r ea sons . 

45 . T h e C o u r t no tes t h a t the re fe rence by w r i t t e n o rde r (Yazili emir He 
bozma) p rovided for in T u r k i s h law is an e x t r a o r d i n a r y r e m e d y available 
aga ins t j u d g m e n t s given a t last i n s t ance aga ins t which no appea l lies to 
t he C o u r t of Cassa t ion . Accord ing to Art ic le 343 of t he Code of C r i m i n a l 
P r o c e d u r e (see p a r a g r a p h s 33 a n d 34 above) , only Pr inc ipa l S t a t e Counse l 
a t t he C o u r t of C a s s a t i o n is e m p o w e r e d to refer a case , bu t he m a y do so 
only on the formal in s t ruc t ions of t he Min i s t e r of J u s t i c e . T h e r e m e d y in 
ques t i on is the re fo re not d i rec t ly accessible to people whose cases have 
b e e n t r ied . C o n s e q u e n t l y , r e g a r d be ing had to the genera l ly recognised 
ru les of i n t e r n a t i o n a l law, it is not necessa ry for this r e m e d y to have been 
used for t he r e q u i r e m e n t s of Ar t ic le 35 of t he C o n v e n t i o n to be held to 
have b e e n satisfied. 

It follows t h a t a re fe rence by w r i t t e n o rde r should not in pr inciple be 
t a k e n in to cons ide ra t ion for the pu rposes of the s ix -mon th ru le . However , 
it is a different m a t t e r w h e r e , as in the p re sen t case , this r e m e d y has 
ac tua l ly b e e n exerc ised . 

In t h a t case it becomes s imi la r to a n o rd ina ry a p p e a l on po in t s of law, in 
t h a t it gives t he C o u r t of C a s s a t i o n the o p p o r t u n i t y to set as ide the 
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i m p u g n e d j u d g m e n t , if necessary , a n d r emi t t he case to the lower cour t , 
a n d the re fo re to r e m e d y the s i tua t ion cr i t ic ised by the pe r son whose case 
has b e e n t r i ed . 

And in o r d e r to d e t e r m i n e w h e t h e r t he condi t ions laid down in Ar t ­
icle 35 of t he Conven t i on have been satisfied t he Conven t i on o r g a n s have 
always t a k e n appea l s on po in t s of law in to cons ide ra t ion . T h e C o u r t 
observes in add i t ion t h a t in t he p r e s e n t case t he a r g u m e n t s u b m i t t e d by 
Pr inc ipa l S t a t e Counse l in suppor t of t he second re fe rence by w r i t t e n 
o r d e r was in fact cons ide red by the C o u r t of C a s s a t i o n (see p a r a g r a p h 26 
above) , which, moreover , gave j u d g m e n t as a cour t of last i n s t ance . T h e 
fact t h a t the appea l was dec la red i l l-founded on the g round t h a t t he case 
had not revea led any mani fes t b r e a c h of the law t akes n o t h i n g away from 
t h a t finding. 

46. In conclusion, t he C o u r t cons iders , like the C o m m i s s i o n , t ha t by 
r e q u e s t i n g t he Min i s t e r of J u s t i c e to refer his case to the C o u r t of Cassa ­
t ion the appl ican t set in mo t ion a p r o c e d u r e which, in t he p r e s e n t case , 
proved to be effective, and t h a t t he s ix -month per iod did indeed begin to 
r u n on 8 J a n u a r y 1993, the d a t e of t he C o u r t of Cas sa t i on ' s j u d g m e n t on 
t he second re fe rence . 

As M r Ozt i i rk the re fo re lodged his appl ica t ion in good t ime , the 
G o v e r n m e n t ' s object ion m u s t be d i smissed . 

B. M e r i t s o f the c o m p l a i n t 

/. Existence of an interference 

47. T h e G o v e r n m e n t s u b m i t t e d t h a t M r Oz t i i rk ' s convict ion in t he 
capac i ty of pub l i she r could not be r e g a r d e d as an i n f r i ngemen t of his 
f reedom of express ion . N . B e h r a m was t he a u t h o r a n d rea l benef ic iary of 
t he r ight to f reedom of express ion , and no res t r i c t ion of M r B e h r a m ' s 
r ight to i m p a r t or express opinions could be a l leged since he had b e e n 
a c q u i t t e d (see p a r a g r a p h 22 above) and his work had been on open sale in 
T u r k e y since 1991 (see p a r a g r a p h 27 above) . 

48. T h e appl ican t did not m a k e any observa t ion on this point . 
49. T h e C o u r t would first point out t h a t Art ic le 10 g u a r a n t e e s f reedom 

of express ion to "everyone" . No d i s t inc t ion is m a d e in it accord ing to t he 
n a t u r e of t he a im p u r s u e d or the role played by n a t u r a l or legal pe r sons in 
the exercise of t h a t f r eedom (see, mutatis mutandis, t he C a s a d o Coca v. 
Spa in j u d g m e n t of 24 F e b r u a r y 1994, Ser ies A no. 285-A, pp . 16-17, § 35) . It 
appl ies not only to t he c o n t e n t of i n fo rma t ion bu t also to t he m e a n s of 
d i s s emina t i on , since any res t r i c t ion imposed on the m e a n s necessar i ly 
in te r fe res wi th t he r ight to receive a n d i m p a r t i n fo rma t ion (see, mutatis 
mutandis, the A u t r o n i c A G v. Swi tze r l and j u d g m e n t of 22 May 1990, 
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Series A no. 178, p. 23 , § 47) . Admi t t ed ly , pub l i she r s do not necessar i ly 
assoc ia te t hemse lves wi th t he opinions expressed in the works they 
publ ish . However , by prov id ing a u t h o r s wi th a m e d i u m they p a r t i c i p a t e in 
the exercise of t he f reedom of express ion , j u s t as they a re vicariously sub­
j e c t to t he "du t ies and respons ib i l i t i e s" which a u t h o r s t ake on w h e n they 
d i s s e m i n a t e the i r opinions to t h e publ ic (see, mutatis mutandis, Shrek v. 
Turkey (no. 1) [ G C ] , no. 26682/95 , § 63 , E C H R 1999-IV; see also pa ra ­
g r a p h 3 1 above) . 

In shor t , the C o u r t cons iders tha t M r Oz t i i rk ' s convict ion for helping to 
publish and d i s t r i bu t e M r B e h r a m ' s book u n q u e s t i o n a b l y cons t i t u t ed 
in t e r f e rence wi th the exercise of his f reedom of express ion u n d e r the first 
p a r a g r a p h of Art ic le 10 (see, mutatis mutandis, t he Enge l and O t h e r s v. the 
N e t h e r l a n d s j u d g m e n t of 8 J u n e 1976, Ser ies A no. 22, p . 40 , §§ 94-95, and 
the Mii l ler a n d O t h e r s v. Swi tze r l and j u d g m e n t of 24 M a y 1988, Series A 
no. 133, p . 19, §§ 27-28). 

2. Justification for the interference 

50. Such in t e r f e rence b r e a c h e s Art ic le 10 unless it satisfies t he 
r e q u i r e m e n t s of t he second p a r a g r a p h of t h a t Ar t ic le . T h e C o u r t mus t 
the re fo re d e t e r m i n e w h e t h e r it was "p resc r ibed by law", was d i rec ted 
towards one or m o r e of t he l eg i t ima t e a i m s set out in t h a t p a r a g r a p h and 
was "necessa ry in a d e m o c r a t i c socie ty" to achieve t he a i m s conce rned . 
T h e C o u r t will e x a m i n e each of t he se c r i t e r i a in t u r n . 

(a) "Prescribed by law" 

5 1 . T h e appl ican t s u b m i t t e d t h a t while it was l eg i t ima t e to pun i sh 
" i n c i t e m e n t of the people to c r i m e " , Art ic le 312 § 2 of t he C r i m i n a l Code 
could not be held to be c o m p a t i b l e wi th the r e q u i r e m e n t s of Art ic le 10 of 
t he C o n v e n t i o n since it d id not def ine sufficiently c lear ly t h e cons t i t uen t 
e l e m e n t s of the offence it m a d e p u n i s h a b l e . 

52. T h e G o v e r n m e n t re jec ted this a r g u m e n t , a s s e r t i n g in pa r t i cu l a r 
t h a t t he T u r k i s h cour t s appl ied t he legis la t ion in issue in acco rdance wi th 
the pr inciples laid down a n d deve loped in t h e case- law of t he C o u r t of 
Cas sa t i on , to the effect t h a t cour t s a r e r e q u i r e d to a sce r t a in w h e t h e r this 
or t ha t i n s t ance of speech or wr i t i ng is capab le of c r e a t i n g an i m m i n e n t 
d a n g e r to public o rde r , while t a k i n g into account t he p a r t i c u l a r c i rcum­
s tances of each case (see p a r a g r a p h 35 above) . R e a d in t he l ight of t he 
case-law on the ques t ion , t he w o r d i n g of the i m p u g n e d provision was p re ­
cise e n o u g h for people to be able to foresee w h e t h e r or not a given act 
would cons t i t u t e t he offence c o n t e m p l a t e d in i t . 

53 . T h e C o m m i s s i o n cons ide red t h a t Art ic le 312 § 2 of t he C r i m i n a l 
Code provided a sufficient basis for t he app l i can t ' s convict ion. 
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54. T h e C o u r t refers to its e s t ab l i shed case- law to the effect t ha t one of 
t he r e q u i r e m e n t s flowing from the express ion "presc r ibed by law" is t he 
foreseeabi l i ty of the m e a s u r e conce rned . T h u s , a n o r m c a n n o t be r e g a r d e d 
as a " law" unless it is f o r m u l a t e d wi th sufficient precis ion to enab le t he 
ci t izen to r e g u l a t e his conduc t : he mus t be able - if need be wi th a p p r o ­
p r i a t e advice - to foresee, to a d e g r e e t h a t is r easonab le in the c i rcum­
s tances , t he consequences which a given ac t ion m a y en ta i l . T h o s e con­
sequences need not be foreseeable wi th abso lu te ce r t a in ty : expe r i ence 
shows this to be u n a t t a i n a b l e . Again , whilst c e r t a i n t y is highly des i rab le , it 
may b r ing in its t r a in excessive r igidi ty and the law mus t be able to keep 
pace wi th c h a n g i n g c i r c u m s t a n c e s . Accordingly, m a n y laws a r e inevi tably 
couched in t e r m s which, to a g r e a t e r or lesser e x t e n t , a r e vague and whose 
i n t e r p r e t a t i o n and appl ica t ion a r c ques t i ons of prac t ice (see Rekvenyi v. 
Hungary [ G C ] , no. 25390/94, § 34, E C H R 1999-III). 

55. T h e C o u r t recognises t h a t in the a r e a u n d e r cons ide ra t ion it m a y 
be difficult to f rame laws wi th abso lu te precis ion and tha t a c e r t a i n d e g r e e 
of flexibility may be called for to enab le the na t iona l cour t s to assess 
w h e t h e r a publ ica t ion should be cons idered sepa ra t i s t p r o p a g a n d a 
capable of inci t ing o t h e r s to h a t r e d and hosti l i ty. However c lear ly d ra f ted 
a legal provision may be , t h e r e will inevi tably be a need for i n t e r p r e t a t i o n 
by the cour t s , whose jud ic ia l function is precisely to e luc ida te obscure 
poin ts and dispel any d o u b t s which m a y r e m a i n r e g a r d i n g the i n t e r p r e t a ­
t ion of legis lat ion (see, mutatis mutandis, Baskaya and Okquoglu v. Turkey 
[ G C ] , nos. 23536/94 a n d 24408/94, § 39, E C H R 1999-IV, and Rekvenyi c i ted 
above, loc. c i t . ) . 

In the p r e s e n t case the C o u r t observes t h a t , con t r a ry to t he app l i can t ' s 
a s se r t ions , Art ic le 312 § 2 does not give the N a t i o n a l Secur i ty C o u r t s 
excessive d iscre t ion to i n t e r p r e t the c o n s t i t u e n t e l e m e n t s of the offence it 
defines. T h e tex t in issue (see p a r a g r a p h 30 above) m a k e s it a n offence to 
inci te people to h a t r e d a n d host i l i ty w h e n this is done on the basis of a 
d i s t inc t ion d r a w n in t e r m s of a n u m b e r of c r i t e r i a which a r e exhaustively-
listed t h e r e i n , a n d it provides for inc reased s en t ences in t he event of con­
duct which e n d a n g e r s publ ic safety. T h e th i rd p a r a g r a p h of Ar t ic le 312 
refers moreove r to Art ic le 311 § 2, which con ta ins indica t ions of the types 
of publ ica t ions a n d forms of d i s s emina t i on t h r o u g h which the offence m a y 
be c o m m i t t e d . In add i t ion , the case- law on the ques t i on c i ted by the Gov­
e r n m e n t lays down c e r t a i n pr inc ip les gove rn ing the classif ication a n d 
p u n i s h m e n t of i n c i t e m e n t to c o m m i t an offence (see p a r a g r a p h s 35 a n d 52 
above) . 

56. T h e C o u r t no tes t h a t in respec t of the s a m e book two different 
benches of the Na t iona l Secur i ty C o u r t gave d ivergen t i n t e r p r e t a t i o n s a n d 
classif ications a n d r eached two con t r ad ic to ry decis ions (see p a r a g r a p h s 16 
and 22 above) . It cons iders , however , t h a t t h a t is not sufficient to just ify in 
abstracto the conclusion t h a t Art ic le 312 § 2 of t he C r i m i n a l Code lacked 
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t he r e q u i r e d clar i ty and precis ion, or t h a t t he i n t e r p r e t a t i o n m a d e by the 
Na t iona l Secur i ty C o u r t w h e n it convicted M r Oz t i i rk wen t beyond wha t 
migh t reasonably have been expec ted , a l t h o u g h it is, in t he C o u r t ' s 
opinion, one specific aspect to be t a k e n in to cons ide ra t ion for t he pu rpose 
of assess ing the necessi ty in a d e m o c r a t i c society of t he i n t e r f e r ence in 
issue, r e g a r d be ing had to the a r g u m e n t s t he G o v e r n m e n t s u b m i t t e d on 
t h a t ques t ion (see p a r a g r a p h s 61 a n d 67 below). 

57. In shor t , the C o u r t , like t h e C o m m i s s i o n , accepts t h a t the in te r ­
ference wi th the app l i can t ' s r ight to f reedom of express ion , be ing the 
resul t of his convict ion u n d e r Art ic le 312 § 2 of the C r i m i n a l C o d e , m a y 
be cons ide red t o have b e e n p resc r ibed by law (see , mutatis mutandis, t he 
following j u d g m e n t s : Ceylan v. Turkey [ G C ] , no. 23556/94, § 25, E C H R 
1999-IV; Incal v. T u r k e y of 9 J u n e 1998, Reports 1998-IV, pp . 1564-65, 
§ 4 1 ; and Z a n a v. T u r k e y of 25 N o v e m b e r 1997, Reports 1997-VII, p . 2546, 
§ 4 7 ) . 

(b) Legitimate aim 

58. T h e C o u r t no tes tha t no a r g u m e n t was s u b m i t t e d to it on this 
ques t i on by the pa r t i e s to t he d i spu t e . T h e C o m m i s s i o n cons ide red t h a t 
t he app l ican t had b e e n convic ted in t h e i n t e r e s t of "na t iona l secur i ty" . 

59. H a v i n g r e g a r d to the sensi t ive n a t u r e of the fight aga ins t ter­
ro r i sm, t he need for t he a u t h o r i t i e s to exercise vigi lance w h e n dea l ing 
wi th ac t ions likely to e x a c e r b a t e violence, and the r ea sons set out in the 
j u d g m e n t given by the N a t i o n a l Secur i ty C o u r t on 30 M a r c h 1989 (see 
p a r a g r a p h 16 above) , t he C o u r t cons iders t h a t it can accept t h a t t h e 
app l i can t ' s convict ion p u r s u e d two a i m s compa t ib l e wi th Art ic le 10 § 2, 
n a m e l y t he p reven t ion of d i so rde r or c r ime . 

(c) "Necessary in a democratic society" 

(i) Arguments submitted to the Court 

60. M r Ozt i i rk s u b m i t t e d t h a t when he pub l i shed a first a n d t h e n a 
second edi t ion of the book he was convinced t h a t t h e r e was n o t h i n g illegal 
in it. T h e r e was no jus t i f i ca t ion for t he pena l t i e s imposed on h im on 
account of the opinions exp res sed in the book e i the r u n d e r t he Conven t ion 
or u n d e r d o m e s t i c law. In t h a t connec t ion he observed t h a t , two years 
af ter he h imse l f had been convicted u n d e r Art ic le 312 of t he C r i m i n a l 
C o d e , M r N. B e h r a m , t he book's a u t h o r , h a d b e e n a c q u i t t e d of t he s a m e 
cha rges ; since t h e n the book had been on open sale in T u r k e y and no one 
to d a t e had been p r o m p t e d to c o m m i t a c r ime by r e a d i n g it. 

In the app l i can t ' s submiss ion this pa radox ica l s i t ua t ion i l lus t ra ted t he 
way in which the T u r k i s h au tho r i t i e s had m a d e i m p r o p e r use of 
Ar t ic le 312 § 2 in o r d e r t o p u n i s h pol i t ic ians , h u m a n r igh t s act ivists a n d 
in te l lec tua l s . 
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6 1 . T h e G o v e r n m e n t repl ied in the first place tha t the app l ican t could 
not rely on the fact t h a t t he a u t h o r of the book had been a c q u i t t e d to 
suppor t his a sse r t ion t h a t he was a vict im of a violat ion of Art ic le 10 of the 
Conven t i on . A l though the Na t iona l Secur i ty C o u r t , af ter convic t ing t he 
app l ican t on 30 M a r c h 1989, had a c q u i t t e d the a u t h o r of t he book on 
22 May 1991, t ha t had only been the resul t of the way appl ica t ion of Ar t ­
icle 312 § 2 of t he C r i m i n a l C o d e had been inf luenced by " changes in t he 
world as r ega rds t he t h r e a t of c o m m u n i s m " and " d e v e l o p m e n t s in t he 
case- law" t h a t had t a k e n place in the m e a n t i m e . But a c h a n g e in case-law 
or a deve lopmen t in the appl ica t ion of a p a r t i c u l a r law h a d no r e t ro ­
spect ive effect which could benefi t the app l i can t . 

T h e G o v e r n m e n t s u b m i t t e d t h a t w h e r e a violat ion of t he Conven t i on 
had been c o m m i t t e d init ially but s u b s e q u e n t l y m a d e good, as in the p res ­
ent case , t h e r e should be no fu r the r ru l ing on the ques t ion . Moreover , it 
would be i nequ i t ab l e to conc lude t h a t T u r k e y was at fault w i thou t t ak ing 
in to accoun t t he c h a n g e s m e n t i o n e d above. In suppor t of th i s a r g u m e n t 
they observed t h a t even if the C o u r t found a violat ion of the C o n v e n t i o n in 
the p r e s e n t case , t he j u d g m e n t given as a resul t would not have any 
b e a r i n g on M r Oz t i i rk ' s p r e sen t s i tua t ion , since in prac t ice app l i ca t ion of 
Art ic le 3 12 § 2 of t he C r i m i n a l Code had a l r eady been m a d e less s t r ic t . 

Mr Oz t i i rk ' s convict ion a n d the confiscat ion of t he r e m a i n i n g copies of 
t he edi t ion in issue had been jus t i f ied in t he c i r c u m s t a n c e s which ob t a ined 
in 1989. Similar ly, M r B e h r a m ' s acqu i t t a l had also been a just decision and 
one a p p r o p r i a t e to the s i tua t ion in 1991. In convict ing the app l i can t the 
Na t iona l Secur i ty C o u r t had cons ide red the book as a whole , w i thou t sin­
gl ing out th is or t h a t passage . It had no ted , for e x a m p l e , t ha t t he book was 
a b iography of the " t e r r o r i s t " I. Kaypakkaya , l eader of t he T K P - M L , a 
" t e r ro r i s t o r g a n i s a t i o n " whose a i m was to ove r th row the cons t i t u t iona l 
o r d e r in T u r k e y ; by p ra i s ing t he act ivi t ies of I. K a y p a k k a y a it h a d over­
s t epped the l imits of pe rmiss ib le cr i t ic ism a n d condoned the violence 
which the T K P - M L had former ly r e so r t ed to in an a t t e m p t to instal l a 
c o m m u n i s t r e g i m e . 

62. T h e G o v e r n m e n t fu r the r a s se r t ed t h a t bo th at the t i m e w h e n the 
i n d i c t m e n t was d r a w n u p and at t he t i m e w h e n the j u d g m e n t in issue was 
del ivered the T K P - M L h a d posed a real t h r e a t , and t h a t in view of the 
s i tua t ion w h e n it was pub l i shed the book had given rise to a " p r e s e n t r isk" 
a n d an " i m m i n e n t d a n g e r " for the T u r k i s h S t a t e and T u r k i s h society (see 
p a r a g r a p h 61 above) . A l t h o u g h t h e c o m m u n i s t ideology of t h e T K P - M L 
had ceased to be a t h r e a t to T u r k e y in the 1990s, t h a t was not t r u e of the 
" s e p a r a t i s m " which was pa r t of t he o rgan i sa t ion ' s p la t fo rm. 

For t he above r ea sons , t he G o v e r n m e n t cons idered it l eg i t ima t e for 
d i s s emina t i on of t e r ro r i s t and sepa ra t i s t p r o p a g a n d a and i n c i t e m e n t of 
t he people to c r ime to have been m a d e c r imina l offences. T h e y s u b m i t t e d 
tha t this formed p a r t of t he r e s t r i c t ions on f reedom of express ion a u t h o r -



OZTURK v. TURKEY JUDGMENT 303 

ised by the second p a r a g r a p h of Art ic le 10 of t he Conven t ion , a n d t h a t 
a s s e s s m e n t of t he ac ts which cons t i t u t ed those offences, which were cap­
able of u n d e r m i n i n g a coun t ry ' s social o rde r a n d secur i ty , c a m e wi th in t h e 
pa r t i cu la r ly b road m a r g i n of app rec i a t i on left to S t a t e s in this field. T h e 
C o u r t should the re fo re confine itself to a review of lawfulness and refra in 
from d e t e r m i n i n g the facts of t he s i tua t ion in T u r k e y and even more from 
s u b s t i t u t i n g its own a s s e s s m e n t for t h a t of t he d o m e s t i c cour t s on t h e 
ques t ion w h e t h e r th is or t h a t publ ica t ion was capab le of c aus ing a t h r e a t . 
In t h a t connec t ion , t h e G o v e r n m e n t cr i t ic ised t h e C o m m i s s i o n for, a m o n g 
o t h e r th ings , o m i t t i n g to t ake due note of the c r i t e r i a laid down in t h e 
previously c i ted Z a n a j u d g m e n t . 

T h e G o v e r n m e n t fu r the r s u b m i t t e d t h a t t he fine of 285,000 T u r k i s h 
l iras imposed on the appl ican t had to be descr ibed as very m o d e r a t e and 
p r o p o r t i o n a t e for t he purposes of Art ic le 10 § 2. 

In conclusion, the G o v e r n m e n t a r g u e d t h a t t he app l i can t ' s convict ion 
and the fine imposed on h im could r easonab ly be held to have met a 
p res s ing social need and accordingly to have been necessary in a d e m o ­
cra t ic society. 

63 . T h e C o m m i s s i o n cons ide red t h a t t he book was in m a n y respec t s 
s imi lar to a polit ical p a m p h l e t , in which I. K a y p a k k a y a was p r e s e n t e d as a 
h e r o a n d an e x a m p l e for o t h e r s . Whi le accep t ing tha t it was not imposs­
ible t h a t the book had been i n t e n d e d as a source of insp i ra t ion for those 
who were ca r ry ing on the fight aga ins t the T u r k i s h secur i ty forces in 
sou th-eas t T u r k e y , t he C o m m i s s i o n observed t h a t t he G o v e r n m e n t had 
not c i ted a n y p a s s a g e ind ica t ing t h a t t he book advoca ted t he pursu i t of 
violence or t ha t it jus t i f ied t e r ro r i s t ac t s . 

After po in t ing out t he p a r t i c u l a r i m p o r t a n c e of polit ical d e b a t e , a n 
essent ia l e l e m e n t of a d e m o c r a t i c society, t he C o m m i s s i o n concluded tha t 
in the p re sen t case , even t a k i n g the na t iona l a u t h o r i t i e s ' m a r g i n of 
app rec i a t ion in to account , t he sanc t ion imposed on the app l ican t was not 
justified u n d e r Ar t ic le 10 of t he C o n v e n t i o n . 

(it) The Court !v assessment 

64. T h e C o u r t r e i t e r a t e s t he f u n d a m e n t a l pr inciples under ly ing 
its j u d g m e n t s r e l a t i n g to Art ic le 10, as set ou t mos t r ecen t ly in t h i r t e e n 
o t h e r cases aga ins t T u r k e y (see p a r a g r a p h 4 above and , a m o n g o t h e r 
au tho r i t i e s , Karatas v. Turkey [ G C ] , no. 23168/94, § 48 , E C H R 1999-IV). 

(i) F r e e d o m of express ion cons t i t u t e s one of the essent ia l founda t ions 
of a d e m o c r a t i c society a n d one of the basic condi t ions for its p rogress and 
for each individual ' s self-fulfilment. Subject to p a r a g r a p h 2 of Art ic le 10, it 
is appl icable not only to " i n fo rma t ion" or " i d e a s " t h a t a r e favourably 
received or r e g a r d e d as inoffensive or as a m a t t e r of indifference, bu t also 
to those t h a t offend, shock or d i s t u r b . Such a r e t he d e m a n d s of t h a t 
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p lu ra l i sm, to l e rance a n d b r o a d m i n d e d n e s s wi thou t which t h e r e is no 
" d e m o c r a t i c society". As set forth in Art ic le 10, this f reedom is subject to 
excep t ions , which m u s t , however , be c o n s t r u e d str ict ly, a n d the need for 
any res t r i c t ions m u s t be es tab l i shed convincingly. 

(ii) T h e adject ive "necessary" , wi th in the m e a n i n g of Art ic le 10 § 2, 
impl ies t he ex i s t ence of a "p res s ing social need" . T h e C o n t r a c t i n g S t a t e s 
have a c e r t a i n m a r g i n of app rec i a t i on in assess ing w h e t h e r such a need 
exis ts , bu t it goes h a n d in h a n d wi th E u r o p e a n supervis ion , e m b r a c i n g 
bo th t he legis la t ion a n d the decis ions app ly ing it, even those given by a n 
i n d e p e n d e n t cour t . T h e C o u r t is the re fore e m p o w e r e d to give t he final 
ru l ing on w h e t h e r a " r e s t r i c t i on" or "pena l t y " is reconci lable wi th f reedom 
of express ion as p ro t ec t ed by Art ic le 10. 

(iii) In exerc is ing its supervisory ju r i sd ic t ion , the C o u r t m u s t look at 
the in t e r f e rence in the light of the case as a whole , inc luding the c o n t e n t of 
the i m p u g n e d work and the con tex t in which it was publ i shed . In pa r ­
t icular , it mus t d e t e r m i n e w h e t h e r t he m e a s u r e in issue was "p ropor ­
t i ona t e to t he l eg i t ima t e a ims p u r s u e d " a n d w h e t h e r t he reasons a d d u c e d 
by the na t iona l au tho r i t i e s to just ify it a r e " re levan t a n d sufficient". In 
do ing so, t he C o u r t has to satisfy itself t h a t the na t iona l a u t h o r i t i e s 
app l ied s t a n d a r d s which were in conformi ty wi th the pr inc ip les e m b o d i e d 
in Art ic le 10 and , moreover , t h a t they based t hemse lves on an accep tab le 
a s s e s s m e n t of t he re levant facts. 

65. T h e C o u r t observes t h a t the book in issue t akes the form of a bio­
g r a p h y of I. Kaypakkaya , a founder m e m b e r of an e x t r e m e left-wing 
m o v e m e n t w h o d ied in con t rovers ia l c i r c u m s t a n c e s af ter be ing a r r e s t e d . 
O n account of its epic style t he book can be seen as an apologia for 
I. Kaypakkaya , his t h o u g h t s and his deeds . R e l a t i n g for the most pa r t facts 
connec ted wi th Kaypakkaya ' s poli t ical act ivi t ies , it descr ibes the condi­
t ions inside D iya rbak i r Pr ison when he was impr i soned t h e r e and 
a t t e m p t s in p a r t i c u l a r to p e r s u a d e its r e a d e r s t h a t a g e n t s of the S t a t e 
were respons ib le for his d e a t h . 

In t he C o u r t ' s view it is obvious tha t the book does not give a n e u t r a l 
account of t he even t s of I. Kaypakkaya ' s life bu t a poli t icised vers ion. 
T h r o u g h his book the a u t h o r i n t ended , at least implicit ly, to cri t icise both 
t he T u r k i s h a u t h o r i t i e s ' ac t ions in the repress ion of e x t r e m e left-wing 
m o v e m e n t s a n d t h e conduc t of t hose a l l eged to be respons ib le for 
I. Kaypakkaya ' s d e a t h . Albei t indirect ly , the book thus gave mora l suppor t 
to t he ideology which he had espoused . 

T h e Na t iona l Secur i ty C o u r t held tha t by v e n e r a t i n g c o m m u n i s m 
and the " t e r r o r i s t " I. K a y p a k k a y a the book "express ly inc i te[d] the people 
to h a t r e d a n d hos t i l i ty" (see p a r a g r a p h 16 above) . Since t he Na t iona l 
Secur i ty C o u r t did not cons ider it necessa ry to m e n t i o n , in its j u d g m e n t of 
30 M a r c h 1989, the passages d e e m e d to give t he book this c h a r a c t e r , t he 
C o u r t can only suppose t h a t it endor sed the publ ic p rosecu to r ' s submis -
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s ions, as set out in t he i n d i c t m e n t of 14 F e b r u a r y 1989. T h e C o u r t no tes , 
however , t h a t those submiss ions cons is ted , for the most p a r t , of a com­
m e n t a r y on the p o e m s - main ly t a k e n from l i t e ra ry works - which pre ­
faced the c h a p t e r s of the book a n d which the public p r o s e c u t o r s eems to 
have t a k e n as glosses w h e r e b y the h idden m e a n i n g of each c h a p t e r could 
be revea led . As for t he pas sage conce rn ing I. Kaypakkaya ' s f a the r a n d the 
e x h o r t a t i o n p laced on the book's last p a g e , the C o u r t can see n o t h i n g in 
t h e m capable of giving the poli t ical cr i t ic ism m a d e in t he book a pa r t i cu­
larly v i ru len t tone (see p a r a g r a p h 14 above) . 

66. Be t h a t as it may, t he C o u r t r e i t e r a t e s t h a t t h e r e is l i t t le scope 
u n d e r Art ic le 10 § 2 of the C o n v e n t i o n for res t r i c t ions on poli t ical speech 
or on d e b a t e on m a t t e r s of publ ic in t e re s t . F u r t h e r m o r e , t he l imits of 
permiss ib le cr i t ic ism are wider wi th r e g a r d to t he g o v e r n m e n t t h a n in 
r e l a t ion to a p r iva te c i t izen or even a pol i t ic ian. In a d e m o c r a t i c sys tem t h e 
ac t ions or omiss ions of the g o v e r n m e n t m u s t be subject to t he close scru­
t iny not only of t he legislat ive a n d jud ic ia l a u t h o r i t i e s bu t also of public 
opinion. Moreover , t he d o m i n a n t posi t ion which the g o v e r n m e n t occupies 
m a k e s it necessary for it to d isp lay r e s t r a i n t in r e so r t i ng to c r imina l pro­
ceed ings , pa r t i cu la r ly w h e r e o t h e r m e a n s a r e avai lable for rep ly ing to t he 
unjust i f ied a t t acks and cr i t ic isms of its adve r sa r i e s . Neve r the l e s s , it cer­
ta inly r e m a i n s open to the c o m p e t e n t S t a t e a u t h o r i t i e s to adop t , in the i r 
capac i ty as g u a r a n t o r s of publ ic o rde r , m e a s u r e s , even of a c r imina l - law 
n a t u r e , i n t e n d e d to reac t a p p r o p r i a t e l y a n d w i thou t excess to such 
r e m a r k s . Finally, w h e r e such r e m a r k s inci te to violence aga ins t an indi­
v idual , a publ ic official or a sec tor of the popu la t ion , the na t i ona l a u t h ­
or i t ies enjoy a wider m a r g i n of app rec i a t i on w h e n e x a m i n i n g the need for 
a n in t e r f e rence wi th t he exerc i se of f reedom of express ion (see, a m o n g 
m a n y o t h e r a u t h o r i t i e s , Ceylan c i ted above, § 34). 

67. In t h a t connec t ion , it is i m p o r t a n t to note the conclusion reached 
by the bench of the N a t i o n a l Secur i ty C o u r t which t r ied the a u t h o r of t he 
book, N. B e h r a m . In its j u d g m e n t of 22 May 1991 it ru led, on the basis of 
the opinion of a c o m m i t t e e of e x p e r t s composed of t h r e e professors of 
c r imina l law, t h a t n o t h i n g in t he book disclosed any i n c i t e m e n t to c r ime 
capab le of jus t i fy ing M r B e h r a m ' s convict ion u n d e r Ar t ic le 312 of the 
C r i m i n a l Code (see p a r a g r a p h 22 above) . 

C o n t r a r y to the G o v e r n m e n t ' s submiss ions , t he C o u r t t akes t h e view 
tha t this s t r ik ing con t r ad ic t ion be tween two i n t e r p r e t a t i o n s of one a n d the 
s a m e book s e p a r a t e d in t i m e by abou t two yea r s and m a d e by two different 
benches of t he s a m e cour t is one e l e m e n t to be t a k e n in to cons ide ra t ion , 
r e g a r d be ing had to wha t was a t s t ake for the appl ican t in t he p roceed ings 
aga ins t h im (see p a r a g r a p h s 24-26 and 60 above) . 

68 . T h e C o u r t cons iders t h a t the words used in the re levan t edi t ion of 
t he book, whose con t en t , moreove r , does not differ in any way from t h a t of 
t he o t h e r ed i t ions , c a n n o t be r e g a r d e d as i n c i t e m e n t to the use of violence 
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or to hosti l i ty and h a t r e d be tween ci t izens (see p a r a g r a p h s 64 and 66 
above) . 

Admi t t ed ly , t he C o u r t c a n n o t exc lude t he possibili ty t h a t such a book 
migh t conceal object ives a n d in t en t ions different from the ones it p ro­
c la ims (see, mutatis mutandis, t he Incal j u d g m e n t ci ted above, p . 1567, § 51) . 
However , as t h e r e is no evidence of any concre te act ion which migh t belie 
it, the C o u r t sees no r e a s o n to d o u b t t he s incer i ty of the a im p u r s u e d by 
M r Oz t i i rk in the second edi t ion of the book, especially as the first had sold 
out w i thou t occas ioning c r imina l p roceed ings (see p a r a g r a p h 11 above) . 

69. In t h a t connec t ion , t he C o u r t r e i t e r a t e s t h a t it is p r e p a r e d to t ake 
in to account the b a c k g r o u n d to the cases s u b m i t t e d to it, pa r t i cu la r ly 
p rob l ems l inked to the p reven t ion of t e r r o r i s m (see the Incal j u d g m e n t 
c i ted above, pp. 1568-69, § 58) . 

T h e C o u r t accepts t h a t it was for the d o m e s t i c cour t s to d e t e r m i n e 
w h e t h e r t he app l ican t had publ i shed the book with a r e p r e h e n s i b l e object. 
Moreover , the fact t ha t d o m e s t i c law does not r e q u i r e proof t h a t the 
offence of which the appl ican t was accused has had any conc re t e effect 
(see p a r a g r a p h 35 above) does not in i tself w e a k e n the need to just i fy the 
in t e r f e rence u n d e r Art ic le 10 § 2. 

In the p re sen t case , the C o u r t is not convinced tha t in the long t e r m the 
N o v e m b e r 1988 edi t ion could have had a ha rmfu l effect on the p reven t ion 
of d i so rde r and c r ime in Tu rkey . In fact, the book has been on open sale 
since 1991 and has not a p p a r e n t l y a g g r a v a t e d the " s e p a r a t i s t " t h r e a t 
which, accord ing to the G o v e r n m e n t , exis ted bo th before a n d af ter 
M r Oz t i i rk ' s convict ion (see p a r a g r a p h 61 above) . Nor have t he Govern­
m e n t exp la ined how the second edi t ion of the book could have caused 
more concern to the jud ic ia l au tho r i t i e s t h a n the first, pub l i shed in 
O c t o b e r 1988 (see p a r a g r a p h 11 above) . 

T h e C o u r t the re fo re d i scerns n o t h i n g which migh t just i fy the finding 
tha t M r Oz t i i rk had any responsibi l i ty wha t soeve r for the p r o b l e m s caused 
by t e r ro r i sm in T u r k e y a n d cons iders t h a t use of t he c r imina l law aga ins t 
t he app l ican t c a n n o t be r e g a r d e d as jus t i f ied in t h e c i r c u m s t a n c e s of t he 
p r e s e n t case , which, con t r a ry to t he G o v e r n m e n t ' s submiss ions , a re not 
c o m p a r a b l e to those of the Z a n a case ( judgmen t ci ted above, p . 2549, 
§§ 58-60 - see p a r a g r a p h 62 above) . 

70. As r e g a r d s t he G o v e r n m e n t ' s a r g u m e n t t h a t the fine imposed on 
the app l i can t was m o d e r a t e in a m o u n t (see p a r a g r a p h s 16 a n d 62 above) , 
t he C o u r t accepts t h a t t he n a t u r e a n d severi ty of the pena l t i e s imposed 
a re also factors to be t a k e n in to account w h e n assess ing the p ropor t ion ­
ality of a n in t e r f e rence in r e l a t ion to t he a im p u r s u e d (see, a m o n g o t h e r 
a u t h o r i t i e s , Ceylan c i ted above, § 37) . 

However , having r e g a r d to t he conclusions it has r e a c h e d above (see 
p a r a g r a p h s 68 and 69) and to t he fact t h a t the prevent ive aspec t of t he 
in t e r f e rence u n d e r cons ide ra t ion - n a m e l y t he se izure of some copies of 
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t he book - in itself ra ises issues u n d e r Art ic le 10 (see, a m o n g o the r 
a u t h o r i t i e s , the Incal j u d g m e n t ci ted above, p . 1568, § 56) , t he C o u r t con­
s iders , in t he c i r c u m s t a n c e s of t h e p r e s e n t case , t h a t it c a n n o t a t t a c h 
decisive weight to t h a t a r g u m e n t . 

71 . T h e C o u r t accordingly t akes t h e view t h a t it has not b e e n es tab­
lished in the p r e s e n t case t h a t at t he t ime when the edi t ion in issue was 
pub l i shed t h e r e was a "p res s ing social n e e d " capab le of jus t i fy ing a finding 
tha t t he in t e r f e rence in q u e s t i o n was " p r o p o r t i o n a t e to the l eg i t ima t e a im 
p u r s u e d " . 

72. Nor , on t h a t point , can t he C o u r t accept the G o v e r n m e n t ' s a rgu­
m e n t , based on " d e v e l o p m e n t s in the case- law" since t he app l i can t ' s con­
viction, that where a violation of the Conven t ion initially c o m m i t t e d h a s 
s u b s e q u e n t l y been m a d e good the C o u r t should not rule on t he m a t t e r 
(see p a r a g r a p h 61 above) . 

73. T h e C o u r t ' s sole t ask is to assess t he p a r t i c u l a r c i r c u m s t a n c e s of a 
given case a n d it r e i t e r a t e s t h a t a decis ion or m e a s u r e favourable to an 
app l ican t is not sufficient in pr inc ip le to depr ive h im of his s t a t u s as a 
"v ic t im" unless the na t iona l au tho r i t i e s have acknowledged , e i the r 
express ly or in s u b s t a n c e , a n d t h e n afforded r ed re s s for, the b r e a c h of the 
C o n v e n t i o n (see, a m o n g o t h e r a u t h o r i t i e s , the A m u u r v. F r a n c e j u d g m e n t 
of 25 J u n e 1996,Reports 1996-III, p . 846, § 36) . In the p r e s e n t case , however , 
the appl ican t did not even benefi t from any such decis ion or m e a s u r e . 

In t h a t connec t ion , the C o u r t will confine itself to no t ing the posi t ion 
a d o p t e d by the jud ic ia l a u t h o r i t i e s on the ques t ion of M r N. B e h r a m ' s 
a cqu i t t a l , t h a t is to say well a f ter M r Oz t i i rk ' s convict ion. 

In its j u d g m e n t of 8 J a n u a r y 1993 conce rn ing the second re fe rence by 
w r i t t e n o r d e r lodged by Pr inc ipa l S t a t e Counse l , the C o u r t of Cassa t ion 
held (see p a r a g r a p h s 25 and 26 above) : 

"... the judgment acquitting Mustafa Nihat [Behram] became final without any 
appeal on points of law being lodged. Lastly, there is no evidence that the assessment of 
the content of the book A testimony to life - Diary of a death under torture made in the judg­
ment at first instance is bad and must be invalidated." 

Moreover , the append ice s to t he G o v e r n m e n t ' s m e m o r i a l in reply (see 
p a r a g r a p h 8 above) include a m e m o r a n d u m of 14 D e c e m b e r 1995 sent to 
the Min is t ry o f j u s t i c e by Pr inc ipa l S t a t e Counse l at the C o u r t of Cassa­
t ion, in which the l a t t e r expressed the following opinion: 

"in fact, with the judgment ... of 8 Janua ry 1993 in which the Court of Cassation dis­
missed the appeal on points of law of... Unsal Ozturk, the contradiction between the two 
judgments of [the National Security Court] was resolved and it was thus confirmed that 
the judgment consistent with the law was indeed the judgment given on 30 March 1989 
against Unsal Ozturk ..." 

Even suppos ing t h a t " d e v e l o p m e n t s in t he case- law" p r o m p t e d 
M r B e h r a m ' s a cqu i t t a l , it can only be no ted tha t these did not prove to be 
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sufficiently p e r t i n e n t to enab l e t he C o u r t of C a s s a t i o n to r e m e d y the 

s i tua t ion t he app l i can t now compla ins of before the C o u r t (see p a r a ­

g r a p h s 24-26 above; see also p a r a g r a p h 17). 

74. T h e C o u r t accordingly concludes t h a t t h e r e h a s been a violat ion of 

Art ic le 10 of the Conven t ion . 

III. ALLEGED V I O L A T I O N O F ARTICLE 1 O F P R O T O C O L No. 1 

75. T h e appl ican t fu r the r s u b m i t t e d t h a t t he confiscat ion o r d e r m a d e 

in the p re sen t case by the Na t iona l Secur i ty C o u r t had infr inged Art ic le 1 

of Protocol No . 1, which provides : 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 

No one shall be deprived of his possessions except in the public interest and subject to 

the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to 

enforce such laws as it deems necessary to control the use of property in accordance with 

the general interest or to seetire the payment of taxes or other contributions or 

penalties." 

76. T h e C o u r t notes t h a t the m e a s u r e compla ined of by t he appl ican t 

was an inc identa l effect of his convict ion (see p a r a g r a p h 28 above) , which 

it has held to have been in b reach of Art ic le 10. It is consequen t ly u n n e c ­

essary to cons ide r th i s c o m p l a i n t s e p a r a t e l y (see , mutatis mutandis, t h e 

Socialist P a r t y and O t h e r s v. T u r k e y j u d g m e n t of 25 May 1998, Reports 

1998-III, p . 1259, § 57) . 

IV. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

77. T h e app l ican t c la imed c o m p e n s a t i o n for the pecun ia ry d a m a g e 

he had al legedly sus t a ined and r e i m b u r s e m e n t of t he costs and expenses 

he had incur red for t he p roceed ings in T u r k e y and before t he C o m ­

miss ion a n d the C o u r t . H e re l ied on Ar t ic le 41 of t h e C o n v e n t i o n , which 

provides: 

"If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the decision of the Court shall, if necessary, afford just 

satisfaction to the injured party." 

A. P e c u n i a r y d a m a g e 

78. T h e app l ican t c l a imed 15,719 A m e r i c a n dol la rs ( U S D ) , plus in te r ­

est , for t h e loss r e su l t i ng from the confiscat ion of 3,195 copies of t he 

edi t ion in i ssue , which cost 1,500,000 T u r k i s h l iras (TRL) each , equiva len t 

to U S D 4.92, inc luding pub l i sh ing costs and profit . 
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H e fu r the r c la imed c o m p e n s a t i o n for loss of profi t , which he assessed a t 
a p p r o x i m a t e l y U S D 442,800, t a k i n g in to account t he sales of fu r the r edi­
t ions which he had b e e n u n a b l e to publ ish . In t h a t connec t ion , he est i ­
m a t e d tha t t he book could have r u n to a t least two edi t ions a year , each of 
5,000 copies , which m a d e a po t en t i a l to ta l of 90,000 copies , each of which 
could have been sold at U S D 4.92. 

In add i t ion , he c l a imed r e i m b u r s e m e n t of t he fine of T R L 285,000 
( U S D 121) he h a d paid. 

79. T h e G o v e r n m e n t con te s t ed these c la ims . T h e y a r g u e d in par­
t icular t ha t t h e r e could be no r ight to c o m p e n s a t i o n for the confiscat ion of 
an illegal publ ica t ion o r d e r e d a n d ca r r i ed out in acco rdance wi th t he law. 

T h e y s u b m i t t e d t h a t the c la ims r e l a t ing to loss of profit were hypo­
the t i ca l a n d w i thou t founda t ion . In any event , the reason why M r O z t ü r k 
was no longer the pub l i she r of the book, which had been on sale since 1991, 
was t h a t he h a d been u n a b l e to come up wi th a m o r e a t t r ac t i ve offer t h a n 
rival pub l i sh ing houses . 

80. T h e C o u r t no tes t h a t t h e fine imposed on the appl ican t and the 
confiscat ion of the copies of t he ed i t ion in q u e s t i o n w e r e d i rec t con­
sequences of the viola t ion of Art ic le 10 of t he C o n v e n t i o n which it has 
found. It m u s t the re fo re first o rde r r e i m b u r s e m e n t in full of t he fine he 
paid. As r ega rds t he conf iscated copies , it a p p e a r s from the case file t ha t 
the first edi t ion of t he book was ou t of p r in t ; of t he 3,195 copies of the 
second edi t ion seized in t he in s t an t case 3,133 were seized on the p remises 
of t he Yur t Ki tap-Yayin publ i sh ing house and 2,845 copies w e r e des t royed . 
T h e C o u r t fu r the r no tes t h a t , accord ing to an opinion expressed on 12 May 
1997 by the U n i o n of T u r k i s h Pub l i she r s (Tiirkiye Yayincilar Birligi), the 
re ta i l pr ice of a book c o m p a r a b l e wi th t he one pub l i shed by the appl icant 
was on t h a t d a t e a p p r o x i m a t e l y T R L 500,000 ( U S D 3.58). 

T h e C o u r t c a n n o t allow the app l i can t ' s c la ims conce rn ing the loss of 
fu ture sales of t he book, hav ing r e g a r d to the i r specula t ive n a t u r e and the 
impossibi l i ty of quan t i fy ing precisely, on t he basis of t he case file, the loss 
of profit suffered in t h a t way. 

In conclus ion, t he C o u r t , m a k i n g an equ i t ab l e ru l ing on the basis of all 
the i n fo rma t ion in its possess ion, awards t he app l ican t U S D 10,000 for 
pecun ia ry d a m a g e . 

B. C o s t s a n d e x p e n s e s 

8 1 . T h e app l i can t ' s r e p r e s e n t a t i v e asked the C o u r t to t ake into 
account a con t rac t be tween the appl ican t and h imsel f s igned on 10 May 
1993. U n d e r t he t e r m s of t h a t a g r e e m e n t M r O z t ü r k owed his lawyer 
T R L 100,000,000 ( U S D 10,227 a t t he t i m e ) , bu t as it was imposs ib le for 
h im to pay t h a t s u m owing to the financial difficulties caused by the fact 
t h a t he had b e e n i m p r i s o n e d several t imes on account of o t h e r works 
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publ i shed be tween 1994 a n d 1997 it h a d b e e n a g r e e d t h a t t h e lawyer 
would receive 10% of any s u m a w a r d e d by the C o u r t by way of j u s t sa t is ­
faction. 

82. T h e G o v e r n m e n t found th i s s u m excessive in c o m p a r i s o n wi th t he 
fees no rma l ly c h a r g e d by advoca tes in 1993. T h e y fu r the r c o n t e n d e d t h a t 
while the app l i can t ' s counsel ag reed to work wi thou t a fee unt i l 1999, 
a l t h o u g h he could have enforced recovery of t he deb t , t ha t was s o m e t h i n g 
which could not engage the G o v e r n m e n t ' s responsibi l i ty . 

83 . T h e C o u r t observes t h a t in respec t of costs a n d expenses t he 
appl ican t c l a imed only r e i m b u r s e m e n t of the fee of his r e p r e s e n t a t i v e , 
Mr O n d u l . Applying the c r i t e r i a laid down in its case-law, it m u s t t h e r e ­
fore a s c e r t a i n w h e t h e r t he s u m c la imed was ac tua l ly a n d necessar i ly 
i ncu r r ed in o r d e r to p reven t or ob t a in r ed res s for the m a t t e r found to 
cons t i t u t e a violat ion of the Conven t i on and was r ea sonab l e as to q u a n t u m 
(see, a m o n g m a n y o t h e r a u t h o r i t i e s , Baskaya and Okguoglu c i ted above, 
§ 98). T h e C o u r t no tes tha t M r O n d u l de fended the appl ican t t h r o u g h o u t 
the d o m e s t i c p roceed ings a n d r e p r e s e n t e d him both before t he C o m ­
mission and d u r i n g the w r i t t e n p roceed ings before t he C o u r t . M a k i n g its 
ru l ing , he re aga in , on an equ i t ab le basis , the C o u r t cons iders it r ea sonab le 
to award the appl icant 20,000 F r e n c h francs for his costs and expenses . 

C. D e f a u l t i n t e r e s t 

84. T h e C o u r t d e e m s it a p p r o p r i a t e to m a k e provision for the p a y m e n t 
of defaul t i n t e re s t at the a n n u a l r a t e of 5% for t he s u m a w a r d e d in 
A m e r i c a n dol lars and 3.47% for the s u m a w a r d e d in F rench francs. 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses t he G o v e r n m e n t ' s p r e l i m i n a r y object ion; 

2. Holds t h a t t h e r e has been a viola t ion of Art ic le 10 of the Conven t ion ; 

3. Holds t h a t it is not necessa ry to cons ider t h e compla in t u n d e r Art ic le 1 
of Protocol No. 1; 

4. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l ican t , wi th in t h r e e 
m o n t h s , the following s u m s , to be conver ted into T u r k i s h l iras at t he 
r a t e appl icable on the d a t e of s e t t l e m e n t : 

(i) 10,000 ( t en t h o u s a n d ) A m e r i c a n dol lars for p e c u n i a r y d a m a g e ; 
(ii) 20,000 ( twen ty t h o u s a n d ) F r e n c h francs for costs a n d expenses ; 
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(b) t h a t s imple i n t e r e s t shall be payable on these s u m s , from the 
expiry of the a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t , at t h e 
following r a t e s : 

(i) 5% pe r a n n u m for t he s u m a w a r d e d in A m e r i c a n dol la rs ; 
(ii) 3.47% per a n n u m for t he s u m a w a r d e d in F r e n c h francs; 

5. Dismisses the r e m a i n d e r of t he c la im for j u s t sa t isfact ion. 

D o n e in Engl i sh a n d in F r e n c h , and de l ivered a t a publ ic h e a r i n g in t he 
H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on 28 S e p t e m b e r 1999. 

M a u d DE BOER-BUOUICCHIO 
D e p u t y R e g i s t r a r 

Luz ius WILDHABER 
P re s iden t 
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A. C o m p l a i n t s d e c l a r e d a d m i s s i b l e 

35. T h e C o m m i s s i o n has dec la red admiss ib le : 
- the app l i can t ' s compla in t t ha t his convict ion for pub l i sh ing the book 

in q u e s t i o n cons t i t u t ed an unjust if ied in t e r f e rence wi th his f reedom of 
t h o u g h t a n d f reedom of express ion , in pa r t i cu l a r , wi th his r ight to receive 
and i m p a r t in fo rmat ion and ideas ; 

- t he app l i can t ' s compla in t t h a t t h e confiscat ion of all copies of the 
book c o n s t i t u t e d an unjust i f ied i n t e r f e r ence wi th t he peaceful en joyment 
of his possess ions . 

B. P o i n t s at i s s u e 

36. T h e poin ts at issue in the p r e s e n t case a r e as follows: 
- w h e t h e r the app l i can t ' s convict ion for pub l i sh ing the book in q u e s ­

t ion infr inged his f reedom of t h o u g h t and f reedom of express ion as gua r ­
a n t e e d by Art ic le 10 of t he Conven t ion ; and 

- w h e t h e r the confiscat ion of the copies of t he book in ques t i on infrin­
ged his r ight to the peaceful en joyment of his possess ions as g u a r a n t e e d by 
Art ic le 1 of Protocol No. 1. 

C. As r e g a r d s A r t i c l e 10 o f the C o n v e n t i o n 

37. T h e app l ican t compla ins u n d e r Art ic le 9 of t he Conven t i on t h a t his 
convict ion for pub l i sh ing a book cons t i t u t ed a n unjust i f ied in t e r f e rence 
wi th his f reedom of t h o u g h t and f reedom of express ion . 

38. T h e C o m m i s s i o n cons iders t h a t t he app l i can t ' s compla in t essen­
tially concerns an a l leged violat ion of his f reedom of express ion . T h e 
C o m m i s s i o n will t he re fo re e x a m i n e th is compla in t u n d e r Art ic le 10 of the 
Conven t ion , which s t a t e s : 

" 1 . Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers. This Article shall not prevent States from 
requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputation or rights of others, 
for preventing the disclosure of information received in confidence, or for maintaining 
the authority and impartiality of the judiciary." 

39. T h e appl ican t submi t s t h a t his convict ion for an offence u n d e r 
Art ic le 312 of the T u r k i s h C r i m i n a l C o d e was c o n t r a r y to law, since the 
a u t h o r of the book, N i h a t B e h r a m , h a d b e e n a c q u i t t e d on cha rges b r o u g h t 
on accoun t of the s a m e book a n d u n d e r the s a m e provis ions . 
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40. T h e app l i can t fu r the r submi t s t h a t t he s a m e book had also been 
publ i shed by a n o t h e r pub l i sh ing house , Al t ingag Yayincihc, u n d e r the t i t le 
Biography of a communist (Bir komiinistin biyografui), and freely sold in 
T u r k e y . F u r t h e r m o r e , t he book was aiso pub l i shed in i 989 in G e r m a n y , by 
P e t e r H a m m e r V e r l a g , u n d e r t he t i t le Tödlicher Mai - Leben und Tod im 
türkischen Widerstand. 

4 1 . T b c app l ican t s u b m i t s t h a t , in the light of the foregoing, t he 
na t iona l a u t h o r i t i e s exceeded the m a r g i n of a p p r e c i a t i o n confer red on t h e 
C o n t r a c t i n g S t a t e s by t he Conven t ion . 

42. T h e G o v e r n m e n t m a i n t a i n tha t the i n t e r f e r ence wi th the appl i­
can t ' s r igh t s u n d e r Art ic le 10 of t he Conven t i on was p resc r ibed by law, i.e. 
by Art ic le 312 of t he T u r k i s h C r i m i n a l C o d e . T h e y s t a t e t h a t t he acqu i t t a l 
of the a u t h o r of t he book had b e c o m e final w i thou t any appea l process , 
w h e r e a s , hav ing r e g a r d to the a m o u n t of the fine, t he decis ion to convict 
t he app l ican t was not a p p e a l a b l e . 

43 . T h e G o v e r n m e n t also s u b m i t t h a t the i m p u g n e d book was likely to 
provoke hosti l i ty a n d h a t r e d be tween the T u r k i s h and Kurd i sh societ ies 
and to mobil ise people to revolt . T h e y c o n t e n d tha t the book was based on 
the life story of a d iss ident who h a d used violence and t e r ro r i s t tact ics 
af ter j o in ing an illegal polit ical pa r ty , had d iver ted his act ivi t ies to t he 
s o u t h - e a s t e r n p a r t of T u r k e y and dec la red tha t a r m e d res i s t ance a n d 
s t rugg le were necessa ry for t he Kurds . 

44. In this respec t the G o v e r n m e n t c la im t h a t t he decis ions of t he 
C o u r t of C a s s a t i o n did not exceed the m a r g i n of app rec i a t i on confer red on 
the C o n t r a c t i n g S t a t e s by the Conven t i on and was fully justified u n d e r t h e 
second p a r a g r a p h of Ar t ic le 10, for r easons of na t i ona l securi ty , t e r r i t o r i a l 
in t eg r i ty a n d publ ic safety. 

45. T h e C o m m i s s i o n is of t he opinion tha t the pena l t y imposed on the 
appl icant cons t i t u t ed an in t e r f e r ence in t he exerc ise of his r ight to free­
d o m of express ion as p r o t e c t e d by Art ic le 10 § 1. Th i s point has not been in 
d i spu t e b e t w e e n t h e pa r t i e s . 

46. It is t h e n necessary to e x a m i n e w h e t h e r t h a t in te r fe rence was j u s ­
tified u n d e r p a r a g r a p h 2 of Art ic le 10 or, in o t h e r words , w h e t h e r it was 
p resc r ibed by law, p u r s u e d one or m o r e of t he l e g i t i m a t e a ims set out in 
t h a t Art ic le a n d was necessa ry in a d e m o c r a t i c society. 

47. As to the q u e s t i o n of lawfulness, t he C o m m i s s i o n no tes t h a t t he 
app l i can t ' s convict ion was based on Art ic le 312 of t he T u r k i s h C r i m i n a l 
Code and the re fo re cons iders t h a t t he in t e r f e rence was p resc r ibed by law. 

48. As r e g a r d s t he a im of the in t e r f e rence , the C o m m i s s i o n cons iders 
t h a t t he pena l t y was imposed in t he in t e re s t of na t iona l securi ty , this be ing 
one of t he l eg i t ima te a ims set out in Ar t ic le 10 § 2 of the Conven t ion . 

49. T h e r e m a i n i n g issue is w h e t h e r t he in te r fe rence was necessary in a 
d e m o c r a t i c society in o rde r to serve t he in te res t of na t iona l securi ty . In this 
respect , the C o m m i s s i o n recal ls t he following pr inciples laid down by the 
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C o u r t (see, inter alia, Eur . C o u r t H R , Z a n a v. T u r k e y j u d g m e n t of 25 No­
v e m b e r 1997', Reports oj"Judgments and Decisions 1997-VTI, pp . 2547-48, § 51): 

"(i) Freedom of expression [as enshrined in paragraph 1 of Article 10] constitutes one 
of the essential foundations of a democratic society and one of the basic conditions for its 
progress ... [I]t is applicable not only to 'information' or ' ideas' that are favourably-
received or regarded as inoffensive or as a mat te r of indifference, but also to those that 
offend, shock or disturb. Such arc the demands of that pluralism, tolerance and broad-
mindedness without which there is no 'democratic society'... 

(ii) The adjective 'necessary', within the meaning of Article 10 § 2, implies the exis­
tence of a 'pressing social need'. The Contracting States have a certain margin of 
appreciation in assessing whether such a need exists, but it goes hand in hand with 
European supervision, embracing both the legislation and the decisions applying it, even 
those given by an independent court ... 

(iii) In exercising [their] supervisory jurisdiction, [the organs of the Convention] 
must look at the impugned interference in the light of the case as a whole, including the 
content of the remarks held against the applicant and the context in which he made 
them. In particular, [they] must determine whether the interference in issue was 'pro­
portionate to the legitimate aims pursued' and whether the reasons adduced by the 
national authorities to justify it are 'relevant and sufficient' ..." 

50. T h e C o m m i s s i o n fu r the r notes t ha t , while f reedom of polit ical 
d e b a t e is a t t he very core of t he concept of a d e m o c r a t i c society (see Eur . 
C o u r t H R , L ingens v. Aus t r i a j u d g m e n t of 8 J u l y 1986, Ser ies A no. 103, 
p. 26, § 42) , t h a t f reedom is not abso lu t e . A C o n t r a c t i n g S t a t e is en t i t l ed to 
subject it to ce r t a in " r e s t r i c t i ons" or "pena l t i e s " , bu t the Conven t ion 
o rgans a re e m p o w e r e d to give the final ru l ing on w h e t h e r they a r e recon­
cilable wi th f reedom of express ion as p r o t e c t e d by Ar t ic le 10 (see Eur . 
C o u r t H R , Observer and Guardian v. the U n i t e d K i n g d o m j u d g m e n t of 
26 N o v e m b e r 1991, Ser ies A no. 216, pp. 29-30, § 59 (c)). In do ing so, the 
Conven t i on o r g a n s m u s t satisfy t hemse lves t h a t t he na t iona l au tho r i t i e s 
did apply s t a n d a r d s which were in conformi ty wi th t he pr inc ip les em­
bodied in Art ic le 10 and , moreove r , t h a t they based t hemse lves on an 
accep tab le a s s e s s m e n t of t he r e l evan t facts (see Eu r . C o u r t H R , J e r s i l d v. 
D e n m a r k j u d g m e n t of 23 S e p t e m b e r 1994, Ser ies A no. 298, p . 24, § 31). 

5 1 . An in te r fe rence can be r e g a r d e d as necessary only if it is p ropor ­
t iona te to the a ims pu r sued . Consequen t ly , the Commiss ion m u s t , wi th due 
r ega rd to the c i r cums tances of each case a n d the S ta t e ' s m a r g i n of app re ­
ciat ion, a sce r t a in w h e t h e r a fair ba l ance has b e e n s t ruck be tween the indi­
vidual ' s f u n d a m e n t a l r igh t to f reedom of express ion a n d a d e m o c r a t i c so­
ciety's l eg i t ima te r ight to p ro tec t itself aga ins t t h r e a t s to na t iona l securi ty. 

52. T h e C o m m i s s i o n recal ls t h a t t he app l i can t was convic ted for the 
publ ica t ion of a book t h a t r e l a t e s the life of I b r a h i m K ay p ak k ay a , a foun­
der m e m b e r of the C o m m u n i s t P a r t y of T u r k e y - Marx i s t -Len in i s t 
( T K P - M L ) , who died in d e t e n t i o n in May 1973. 

53 . T h e C o m m i s s i o n no tes t h a t t he A n k a r a Na t iona l Secur i ty C o u r t , 
w i thou t r e fe r r ing to any specific pa r t of t he book, held t h a t t h e book deal t 
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wi th the life of a t e r ro r i s t , his revo lu t ionary ideology a n d his s t rugg le 
aga ins t t he S t a t e secur i ty forces. T h e cour t f u r the r held t h a t the a im of the 
book was to m a k e p r o p a g a n d a for t he c o m m u n i s t ideology. C o n s e q u e n t l y , 
accord ing to the cour t , t he publ ica t ion of the book cons t i t u t ed i n c i t e m e n t to 
h a t r e d and hosti l i ty on the basis of class, race a n d reg iona l d i f ferences . 

54. In assess ing the necess i ty of t he in t e r f e rence , t he C o m m i s s i o n first 
poin ts ou t t ha t t he book descr ibes the life of I b r a h i m K ay p ak k ay a , who 
died in 1973, i.e. some fifteen yea r s before t he book was pub l i shed . Con­
sequen t ly , t he book refers to pas t events and does not p u r p o r t to deal wi th 
the s i tua t ion in T u r k e y in 1988, w h e n it was publ i shed . At the s a m e t i m e , 
the book has m a n y cha rac t e r i s t i c s of a polit ical p a m p h l e t . I b r a h i m Kay­
pakkaya is descr ibed in a glorifying m a n n e r as a h e r o a n d as an e x a m p l e 
for o t h e r s . T h e book expresses d e e p respec t a n d a d m i r a t i o n for his poli­
tical t h i n k i n g a n d ac t ion . It is not unl ikely t h a t t he book was i n t e n d e d to 
be a source of insp i ra t ion for those who l a t e r con t i nued to s t rugg le aga ins t 
T u r k i s h secur i ty forces in sou th -eas t T u r k e y . However , while t h e views 
exp res sed in the book a r e highly cont rovers ia l , t he G o v e r n m e n t have not 
r e f e r r ed to any passage in t he book t h a t would sugges t t h a t the book 
advoca ted the con t i nued use of violence or was jus t i fy ing t e r ro r i s t ac t s . 

55. T h e C o m m i s s i o n also observes t h a t t he a u t h o r of t h e book was 
a c q u i t t e d in respec t of the c h a r g e u n d e r Art ic le 312 of the T u r k i s h 
C r i m i n a l Code and t h a t he was a p p a r e n t l y able to ob ta in t he publ ica t ion 
of t h e s a m e book by a n o t h e r T u r k i s h pub l i she r w i thou t any c r imina l pro­
ceedings being b rough t aga ins t h im or the publ i sher . 

56. T h e p ropor t iona l i ty of t he in t e r f e rence wi th t he app l i can t ' s free­
d o m of express ion is fu r the r affected by the fact t h a t t he book, a p a r t from 
be ing a b iography , also expresses political views. In this r espec t , t he C o m ­
mission poin ts out t h a t f reedom of express ion plays a pa r t i cu la r ly impor­
t a n t role in a poli t ical con tex t , s ince a free poli t ical d e b a t e is a necessary 
e l e m e n t in any d e m o c r a t i c society. Moreover , the app l i can t ' s convict ion 
could have the effect o fd i s cou rag ing h im or o t h e r s from pub l i sh ing political 
ideas aga in in the fu tu re a n d t hus of r e s t r a i n i n g a free discussion of political 
issues (see the L ingens j u d g m e n t , op. cit. , p . 27, § 44) . 

57. C o n s e q u e n t l y , t he C o m m i s s i o n , even t ak ing into account the 
m a r g i n of app rec i a t ion of t he na t i ona l a u t h o r i t i e s , finds t h a t t he in t e r ­
ference wi th the app l i can t ' s f r eedom of express ion was not p r o p o r t i o n a t e 
to t he l eg i t ima te a im of na t iona l secur i ty a n d could, t he re fo re , not be 
r e g a r d e d as necessa ry in a d e m o c r a t i c society to achieve t h a t a im . 

Conclusion 

58. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t in t he p r e s e n t case 
t h e r e has b e e n a violat ion of Art ic le 10 of t he Conven t i on . 
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D . As r e g a r d s A r t i c l e 1 o f P r o t o c o l N o . 1 

59. Art ic le 1 of Protocol No. 1 provides as follows: 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 

No one shall be deprived of his possessions except in the public interest and subject to 

the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to 

enforce such laws as it deems necessary to control the use of property in accordance with 

the general interest or to secure the payment of taxes or other contributions or 

penalties." 

60. T h e appl ican t compla ins tha t the confiscat ion of the book which he 

had publ i shed cons t i t u t ed a n unjust i f ied i n t e r f e r ence wi th t h e peaceful 

en joyment of his possess ions . 

6 1 . T h e G o v e r n m e n t s u b m i t t h a t t he confiscat ion of the book, pro­

vided for by Art ic le 36 of t he T u r k i s h C r i m i n a l Code , was t he resu l t of his 

convict ion, a n d was the re fo re jus t i f ied u n d e r Art ic le 1 of Protocol No . 1. 

62. T h e C o m m i s s i o n has e x a m i n e d the compla in t c o n c e r n i n g the 

app l i can t ' s convict ion u n d e r Art ic le 10 of the C o n v e n t i o n a n d found tha t 

Art ic le to have been viola ted . In these c i r c u m s t a n c e s , it finds it unneces s ­

ary also to e x a m i n e the compla in t u n d e r Art ic le 1 of Protocol No . 1. 

Conclusion 

63. T h e C o m m i s s i o n conc ludes , by th i r ty votes to one , t h a t it is not 

necessa ry to e x a m i n e the compla in t u n d e r Art ic le 1 of Protocol No . 1. 

E. R e c a p i t u l a t i o n 

64. T h e C o m m i s s i o n conc ludes , unan imous ly , t h a t in t he p r e s e n t case 

t h e r e has been a violat ion of Art ic le 10 of the Conven t i on ( p a r a g r a p h 58). 

65. T h e C o m m i s s i o n concludes , by th i r ty votes to one , t h a t it is not 

necessa ry to e x a m i n e the compla in t u n d e r Art ic le 1 of Protocol No. 1 

( p a r a g r a p h 63) . 

M . DE SALVIA 

Sec re t a ry to t he C o m m i s s i o n 

S. T R E C H S E L 

P re s iden t of t he C o m m i s s i o n 
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S O M M A I R E 1 

Condamnation pour incitation à la haine et à l'hostilité 

Article 10 

Liberté d'expression - Condamnation pour incitation à la haine et à Vhostilité - Ingérence -

Défense de l'ordre - Prévention des infractions - Nécessaire dans une société démocratique -

Proportionnalité - Débat politique - Intérêt public - Limites de la critique admissible du gou­

vernement - Prévention du terrorisme - Incitation à la violence - Marge d'appréciation -

Nature et sévérité de la peine 

Article 35 § 1 

Délai de six mois - Décision interne définitive - Pourvoi dans l'intérêt de la loi sur ordre écrit du 

ministre de lafustice 

* 
'M & 

E n 1988, le r e q u é r a n t p u b l i a u n livre d e M . N . B e h r a m q u i r e l a t a i t la vie d ' I b r a h i m 

K a y p a k k a y a , l 'un des f o n d a t e u r s d u P a r t i c o m m u n i s t e de T u r q u i e - m a r x i s t e -

l én in i s t e (le « T K P - M L »), o r g a n i s a t i o n i l légale . C h a c u n d e s v i n g t - q u a t r e c h a p i t r e s 

d u livre é t a i t a n n o n c é p a r un p o è m e . Les p o è m e s a v a i e n t é t é éc r i t s p a r d i f fé ren ts 

p o è t e s , d o n t l ' a u t e u r d u livre l u i - m ê m e . La p r e m i è r e éd i t ion a y a n t é t é é p u i s é e dès 

sa m i s e en v e n t e , l ' ouvrage fut r é é d i t é . Le r e q u é r a n t fut incu lpé de diffusion d e 

p r o p a g a n d e c o m m u n i s t e et d ' i n c i t a t i o n à la h a i n e et à l 'hos t i l i t é . L ' a c t e d ' a ccusa ­

t i o n se r é fé ra i t à d e s p a s s a g e s préc is d u l ivre, c e r t a i n s f i g u r a n t d a n s les p o è m e s . L a 

c o u r d e s û r e t é de l 'E t a t r e c o n n u t le r e q u é r a n t c o u p a b l e s u r les d e u x chefs , consi­

d é r a n t q u e les p a s s a g e s i nvoqués fa isa ient l 'é loge du bu t et d e s ac t ions a r m é e s du 

T K P - M L ains i q u e d e son d i r i g e a n t . Elle inf l igea des a m e n d e s au r e q u é r a n t p o u r 

c h a c u n e des d e u x c o n d a m n a t i o n s et o r d o n n a la conf i sca t ion de l ' ouvrage l i t ig ieux. 

Le r e q u é r a n t se p o u r v u t en ca s sa t i on . Son pourvo i fut r e j e t é p o u r a u t a n t qu ' i l 

c o n t e s t a i t la c o n d a m n a t i o n p o u r inc i t a t ion à la h a i n e cl à l ' hos t i l i t é , m a i s la con­

d a m n a t i o n p o u r diffusion d e p r o p a g a n d e c o m m u n i s t e fut a n n u l é e à d e u x r ep r i s e s 

et l 'affaire fut r envoyée à la cour d e s û r e t é d e l 'E ta t , q u i , en déf in i t ive , a c q u i t t a le 

r e q u é r a n t au mo t i f q u e la d i spos i t ion f o n d a n t la c o n d a m n a t i o n ava i t d a n s l ' in ter­

val le é t é a b r o g é e . L ' a u t e u r d u livre ayan t é té a c q u i t t é d e c h a r g e s a n a l o g u e s à 

cel les d i r i gées c o n t r e lui , le r e q u é r a n t invi ta le m i n i s t r e de la J u s t i c e à o r d o n n e r 

la f o r m a t i o n d ' u n pourvoi en c a s s a t i o n d a n s l ' i n t é r ê t de la loi. Le m i n i s t r e de la 

J u s t i c e d é f é r a à la d e m a n d e et o r d o n n a a u p r o c u r e u r g é n é r a l de sa is i r la C o u r de 

ca s sa t i on . La h a u t e j u r i d i c t i o n r e j e t a tou te fo i s le r e c o u r s . Elle r é s e r v a le m ê m e 

sor t à u n n o u v e a u pourvo i formé p a r le p r o c u r e u r g é n é r a l s u r o r d r e du m i n i s t r e de 

l a j u s t i c c , e s t i m a n t q u e l ' a c q u i t t e m e n t d ' u n a u t r e p r é v e n u n ' i m p l i q u a i t p a s q u e le 

r e q u é r a n t dû t lui auss i ê t r e a c q u i t t é . 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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1. E x c e p t i o n p r é l i m i n a i r e du G o u v e r n e m e n t (déla i d e six mois) : le pourvoi d a n s 

l ' i n t é r ê t d e la loi q u e c o n s a c r e le dro i t t u r c est u n e voie d e r e c o u r s ex t raord ina i re -

o u v e r t e c o n t r e les j u g e m e n t s r e n d u s en d e r n i e r r e s so r t et n o n suscep t ib l e s d e cas ­

s a t i on . C e r e c o u r s n ' es t pas d i r e c t e m e n t access ib le a u x j u s t i c i a b l e s e t ne doi t pas 

n é c e s s a i r e m e n t avoir é t é e x e r c é a u x fins d e l ' é p u i s e m e n t des voies d e r e c o u r s 

i n t e r n e s . Il ne doit d o n c pas , en p r i nc ipe , ê t r e p r i s en c o n s i d é r a t i o n a u r e g a r d de la 

r èg le d e s six moi s . T o u t e f o i s , s'il es t e f f ec t ivemen t e x e r c é , il s ' a p p a r e n t e a lors à u n 

pourvoi en ca s sa t i on o r d i n a i r e . O r , en l ' e spèce , la C o u r de c a s s a t i o n a e x a m i n é les 

m o y e n s a r t i c u l é s d e v a n t elle pa r le r e q u é r a n t . Celui-c i doi t d o n c ê t r e r é p u t é avoir 

m i s en m o u v e m e n t u n e p r o c é d u r e q u i s 'est a v é r é e effective. E n c o n s é q u e n c e , le 

dé la i d e six mois a c o m m e n c é à c o u r i r le j o u r d e l ' a r r ê t d e la C o u r d e c a s s a t i o n 

r e j e t a n t le second pourvo i , et la r e q u ê t e a é t é d é p o s é e d a n s le dé la i p r e sc r i t . 

2. Ar t i c l e 10 : la c o n d a m n a t i o n du r e q u é r a n t s ' ana lyse en u n e a t t e i n t e à son d ro i t 

à la l i be r t é d ' e x p r e s s i o n ca r , e n fou rn i s san t u n s u p p o r t a u x a u t e u r s , les é d i t e u r s 

p a r t i c i p e n t à l ' exerc ice d e la l i be r t é d ' e x p r e s s i o n . La d i spos i t ion légis la t ive fondant 

la c o n d a m n a t i o n du r e q u é r a n t ne confé ra i t p a s a u x t r i b u n a u x u n e m a r g e d ' a p ­

p r é c i a t i o n excess ive p o u r l ' i n t e r p r é t a t i o n d e s é l é m e n t s cons t i tu t i f s de l ' inf ract ion : 

elle renvoya i t à des c r i t è r e s p réc i s , et la j u r i s p r u d e n c e énonça i t de son côté c e r t a i n s 

p r i n c i p e s en la m a t i è r e . Le fait q u e d e u x f o r m a t i o n s d i f f é ren te s d e la cour d e 

s û r e t é d e l 'E ta t a i e n t r e t e n u des i n t e r p r é t a t i o n s d i v e r g e n t e s e t r e n d u des déc i s ions 

c o n t r a d i c t o i r e s ne suffit pas p o u r j u s t i f i e r in abstracto la conc lus ion q u e la d i spos i ­

t ion en cause m a n q u a i t d e c l a r t é et de p réc i s ion , m ê m e s'il s 'agi t là d ' u n a spec t 

p a r t i c u l i e r à p r e n d r e en c o n s i d é r a t i o n d a n s l ' a p p r é c i a t i o n d e la néces s i t é de l 'in­

g é r e n c e . D è s lors , celle-ci é t a i t p r é v u e p a r la loi e t pou r su iva i t les b u t s l é g i t i m e s 

q u e c o n s t i t u e n t la dé fense de l ' o rd re et la p r é v e n t i o n des in f rac t ions . Q u a n t à la 

néces s i t é d e l ' i n g é r e n c e , il es t c la i r q u e le l ivre n e fourn issa i t p a s u n e n a r r a t i o n 

n e u t r e des faits ayan t e n t o u r é la vie d ' I b r a h i m K a y p a k k a y a , m a i s u n réci t à voca­

t ion po l i t i que , l ' a u t e u r e n t e n d a n t s t i g m a t i s e r t a n t l ' ac t ion d e s a u t o r i t é s t u r q u e s 

d a n s la l u t t e c o n t r e les m o u v e m e n t s d ' e x t r ê m e g a u c h e q u e la c o n d u i t e d e s r e s ­

p o n s a b l e s s u p p o s é s d e la m o r t d ' I b r a h i m K a y p a k k a y a . L ' o u v r a g e a p p o r t a i t a ins i 

un s o u t i e n m o r a l à l ' idéologie don t I b r a h i m K a y p a k k a y a é t a i t p a r t i s a n . O r l 'ar­

ticle 10 d e la C o n v e n t i o n ne laisse g u è r e d e p lace p o u r des r e s t r i c t i o n s à la l i be r t é 

d ' e x p r e s s i o n d a n s le d o m a i n e du d i scour s po l i t i que ou d e s q u e s t i o n s d ' i n t é r ê t 

g é n é r a l . Les l imi t e s de la c r i t i q u e a d m i s s i b l e sont p lus l a rges à l ' éga rd du gou­

v e r n e m e n t q u ' à l ' éga rd d ' u n s i m p l e p a r t i c u l i e r ou m ê m e d ' u n p o l i t i q u e , e t , d a n s 

u n s y s t è m e d é m o c r a t i q u e , les a c t i ons et omis s ions du g o u v e r n e m e n t do iven t se 

t r o u v e r p l acées sous le c o n t r ô l e de l 'opinion p u b l i q u e . Il i m p o r t e q u e le g o u v e r n e ­

m e n t fasse m o n t r e d e r e t e n u e d a n s le r e c o u r s a u x p r o c é d u r e s p é n a l e s , spéc ia le ­

m e n t l o r s q u e d ' a u t r e s m o y e n s sont d i spon ib l e s p o u r r é p l i q u e r à la c r i t i q u e , m ê m e 

si l 'E ta t d e m e u r e l ibre d ' a d o p t e r les m e s u r e s a p p r o p r i é e s , y c o m p r i s d e n a t u r e 

p é n a l e , et m ê m e s'il j o u i t d ' u n e m a r g e d ' a p p r é c i a t i o n p lus a m p l e lorsqu ' i l y a 

i nc i t a t i on à la v io lence . A cet é g a r d , il n ' es t p a s s a n s i m p o r t a n c e q u e l ' a u t e u r du 

livre a i t é t é a c q u i t t é a u mo t i f q u e r i en d a n s l ' ouv rage n e rece la i t u n e i nc i t a t i on a u 

c r i m e . Les p ropos t e n u s ne p o u v a i e n t p a s s e r p o u r u n e i nc i t a t i on à l ' u sage d e la 

v io lence , à l 'hos t i l i té ou à la h a i n e , e t , si l 'on ne p e u t e x c l u r e q u e pa re i l écri t com­

p o r t e d e s objectifs et i n t e n t i o n s d i s s i m u l é s , il n 'y a p a s de r a i son de d o u t e r d e la 

s i n c é r i t é d u but poursu iv i en l ' espèce p a r le r e q u é r a n t . Si le c o n t e x t e d u t e r r o r i s m e 

doi t ê t r e p r i s en c o n s i d é r a t i o n , la C o u r n ' e s t p a s c o n v a i n c u e q u e d e la s e c o n d e 
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éd i t ion du livre p o u v a i e n t r é s u l t e r à long t e r m e des c o n s é q u e n c e s né f a s t e s pour la 

dé fense d e l ' o rd re et la p r é v e n t i o n d e s in f rac t ions . Le livre se t r o u v e e n v e n t e l ibre 

d e p u i s 1991, et le G o u v e r n e m e n t n ' a p a s e x p l i q u é en quo i sa d e u x i è m e é d i t i o n e û t 

g ê n é les a u t o r i t é s j u d i c i a i r e s p lus q u e la p r e m i è r e . L ' u s a g e de la voie péna le à 

l ' c n c o n t r e d e l ' i n t é r e s sé ne p e u t p a s s e r p o u r j u s t i f i é . Si la n a t u r e et la sévé r i t é de la 

pe ine c o n s t i t u e n t d e s f ac t eu r s p e r t i n e n t s p o u r la q u e s t i o n de la p r o p o r t i o n n a l i t é , 

la conc lus ion p r é c é d e n t e et le fait q u e la sais ie soulevai t p a r e l l e - m ê m e d e s q u e s ­

t ions s u r le t e r r a i n d e l ' a r t ic le 10 i m p l i q u e n t q u e l 'on n e p e u t a c c o r d e r un poids 

décis i f à l ' a r g u m e n t d u G o u v e r n e m e n t se lon l eque l l ' a m e n d e infl igée é t a i t m o d é ­

r é e . La C o u r ne p e u t d a v a n t a g e sousc r i r e à l ' a r g u m e n t du G o u v e r n e m e n t se lon 

l e q u e l el le doi t s ' a b s t e n i r d e s t a t u e r s u r la q u e s t i o n c o m p t e t e n u d e s « déve loppe ­

m e n t s j u r i s p r u d e n t i e l s » i n t e r v e n u s d e p u i s la c o n d a m n a t i o n du r e q u é r a n t . C e s 

d é v e l o p p e m e n t s n e se son t p a s a v é r é s s u f f i s a m m e n t p e r t i n e n t s p o u r p e r m e t t r e à 

la C o u r de c a s s a t i o n d e r e m é d i e r à la s i t u a t i o n a u j o u r d ' h u i d é n o n c é e pa r le 

r e q u é r a n t . E n c o n s é q u e n c e , il y a eu v io la t ion d e l ' a r t i c le 10. 

Conclusion : v io la t ion ( u n a n i m i t é ) . 

3 . Ar t i c l e 1 d u P r o t o c o l e n" 1 : l ' o r d o n n a n c e d e conf i sca t ion r e p r é s e n t e u n effet 

accesso i re de la c o n d a m n a t i o n du r e q u é r a n t j u g é e c o n s t i t u t i v e d ' u n e violat ion de 

l ' a r t ic le 10. En c o n s é q u e n c e , il n 'y a pas l ieu d ' e x a m i n e r s é p a r é m e n t ce grief. 

Conclusion : non- l ieu à e x a m e n ( u n a n i m i t é ) . 

Ar t i c l e 41 : l ' a m e n d e infl igée et la conf i sca t ion des e x e m p l a i r e s de l ' éd i t ion l i t i­

g ieuse é t a n t des c o n s é q u e n c e s d i r e c t e s d e la v io la t ion , il y a l ieu d ' o r d o n n e r le 

r e m b o u r s e m e n t i n t é g r a l de l ' a m e n d e . C o m p t e t e n u d e l e u r c a r a c t è r e spécu la t i f et 

d e l ' imposs ib i l i t é d e p a r v e n i r à u n e q u a n t i f i c a t i o n p réc i se du m a n q u e à g a g n e r 

a ins i subi , les p r é t e n t i o n s r e l a t ives à la p e r t e d e v e n t e s f u t u r e s ne p e u v e n t ê t r e 

accue i l l i es . L a C o u r acco rde au r e q u é r a n t u n e c e r t a i n e s o m m e p o u r d o m m a g e 

m a t é r i e l . Elle a l loue é g a l e m e n t u n e s o m m e au t i t r e d e s frais et d é p e n s . 
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En l 'af fa ire Ö z t ü r k c. T u r q u i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i t uée , conformé­

m e n t à l 'ar t icle 27 de la Conven t ion de s a u v e g a r d e des Dro i t s de l ' H o m m e 

et des L iber tés f o n d a m e n t a l e s (« la Conven t i on »), tel le q u ' a m e n d é e pa r 

le Protocole n" 1 1 1 , et aux c lauses p e r t i n e n t e s de son r è g l e m e n t 2 , en une 

G r a n d e C h a m b r e composée des j u g e s dont le nom suit : 

M M . L. WlLDHABER, président, 

A. PASTOR RIDRUEJO, 

G . B O N E I X O , 

L. CAFLISCH, 

P . K Û R I S , 

J . - P . C O S T A , 

M " , R S F . TULKENS, 

V . STRÂZNICKÀ, 

M M . M . F ISCHBACH, 

V . BUTKEVYCH, 

J . CASADEVALL, 

M " " H . S . G R E V E , 

M M . A . B . BAKA, 

R. M A R U S T E , 

K . T R A J A , 

M " " S . B O T O U C H A R O V A , 

M . F. G Ö L C Ü K L Ü J ' ^ ad hoc, 

a insi q u e de M M T M . DE B O E R - B U Q U I C C H I O , grejfière adjointe, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 22 avril et 20 sep­

t e m b r e 1999, 
R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té déférée à la C o u r , telle q u ' é t a b l i e en ve r tu de 

l 'ar t icle 19 de la C o n v e n t i o n 3 , p a r la C o m m i s s i o n e u r o p é e n n e des Droi t s 

d e l ' H o m m e (« la C o m m i s s i o n ») le 24 s e p t e m b r e 1998, d a n s le délai de 

trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la Conven t ion . 

A son or ig ine se t rouve u n e r e q u ê t e (n" 22479/93) d i r igée con t re la R é p u ­

bl ique de T u r q u i e et don t un r e s so r t i s san t de cet E t a t , M . Ü n s a l Ö z t ü r k , 

avait saisi la C o m m i s s i o n le 24 ma i 1993 en ve r tu de l 'ancien ar t ic le 25. 

Notes du greffe 
1-2. Entré en vigueur le 1" novembre 1998. 

3. Depuis l 'entrée en vigueur du Protocole n" 11, qui a amendé cette disposition, la Cour 

fonctionne de manière permanente . 
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La d e m a n d e de la Commis s ion renvoie aux anc iens a r t ic les 44 e t 48 

ainsi q u ' à la déc l a r a t i on t u r q u e r e c o n n a i s s a n t la ju r id ic t ion ob l iga to i re de 

la C o u r (anc ien a r t ic le 46) . Elle a pour objet d ' ob t en i r u n e décis ion sur le 

point de savoir si les faits de la cause révè len t un m a n q u e m e n t de l 'Eta t 

d é f e n d e u r aux exigences de l 'ar t icle 10 de la Conven t ion . 

2. En r éponse à l ' invi ta t ion p révue à l 'ar t ic le 33 § 3 d) du r è g l e m e n t A 1 , 

le r e q u é r a n t a e x p r i m é le dés i r de pa r t i c ipe r à l ' ins tance et a dés igne 

M' H . O n d ü l , du b a r r e a u d ' A n k a r a , c o m m e son conseil (a r t ic le 30). 

3. En sa qua l i t é de p rés iden t de la c h a m b r e in i t i a l emen t cons t i tuée 

(ancien ar t ic le 43 de la Conven t i on et a r t ic le 21 du r è g l e m e n t A) p o u r 

c o n n a î t r e n o t a m m e n t des q u e s t i o n s de p r o c é d u r e pouvan t se pose r avan t 

l ' en t r ée en v igueur du Protocole n" 11, M. R. B e r n h a r d t , p r é s iden t de la 

C o u r à l ' époque , a consu l té , p a r l ' i n t e r m é d i a i r e du greffier, l ' agent d u 

g o u v e r n e m e n t t u r c (« le G o u v e r n e m e n t »), le conseil du r e q u é r a n t et 

M. H . Dane l iu s , d é l é g u é de la C o m m i s s i o n , au sujet de l ' o rgan isa t ion de la 

p r o c é d u r e éc r i t e . U n e o r d o n n a n c e a é té r e n d u e en c o n s é q u e n c e le 

15 oc tobre 1998, fixant la d a t e l imite pour le dépô t des m é m o i r e s . 

4. A la su i t e de l ' en t r ée en v igueu r d u Pro tocole n" 11 le 1 e r n o v e m b r e 

1998, et c o n f o r m é m e n t à l 'ar t icle 5 § 5 dudi t Pro tocole , l ' e x a m e n de l'af­

faire a é t é confié à la G r a n d e C h a m b r e d e l à C o u r . Le 11 d é c e m b r e 1998, le 

p r é s i d e n t de la C o u r , M. L. W i l d h a b e r , a décidé q u e , d a n s l ' in té rê t d ' une 

bonne a d m i n i s t r a t i o n de la j u s t i ce , il convenai t d ' a t t r i b u e r la p r é s e n t e 

affaire à la G r a n d e C h a m b r e qu i avai t é t é c o n s t i t u é e p o u r c o n n a î t r e de 

t re ize a u t r e s affaires con t r e la T u r q u i e , à savoir : K a r a t a § c. T u r q u i e 

( r e q u ê t e n" 23168/94) , Ars lan c. T u r q u i e (n" 23462/94) , Pola t c. T u r q u i e 

(n" 23500/94) , Cey lan c. T u r q u i e (n" 23556/94) , Okçuog lu c. T u r q u i e 

(n° 24246/94) , G e r g e r c. T u r q u i e (n" 24919/94) , E r d o g d u et Ince c. T u r q u i e 

(n"s 25067/94 e t 25068/94) , Ba§kaya et O k ç u o g l u c. T u r q u i e (n"s 23536 e t 

24408/94) , Sü rek et Ö z d e m i r c. T u r q u i e (n™ 23927 et 24277/94) , Siirek 

c . T u r q u i e (n" 1) (n" 26682/95) , S ü r e k c. T u r q u i e (n"2) (n"24122/94) , S ü r e k 

c. T u r q u i e (n" 3) (n" 24735/94) et Sü rek c. T u r q u i e (n" 4) (n° 24762/94) . 

5. La G r a n d e C h a m b r e cons t i t uée à ce t t e fin c o m p r e n a i t de plein droi t 

M. R. T ü r m e n , j u g e élu au t i t r e de la T u r q u i e (ar t ic les 27 § 2 d e la C o n ­

vent ion et 24 § 4 du r è g l e m e n t ) , M. W i l d h a b e r , p r é s iden t de la Cour , 

M""' E. P a l m , v ice-prés iden te de la C o u r , a insi que M. J . -P . C o s t a et 

M. M. F ischbach , v ice-prés idents de sect ion (ar t ic les 27 § 3 de la Conven ­

t ion et 24 §§ 3 et 5 a) du r è g l e m e n t ) . O n t en o u t r e é té dés ignés pour 

c o m p l é t e r la G r a n d e C h a m b r e : M. A. P a s t o r Ridrue jo , M. G. Bonel lo , 

M. J . Makarc/ .yk, M. P. Kür i s , M™ F. T u l k e n s , M"" V. S t r âzn ickâ , 

M. V. Butkevych, M. J . Casadeva l l , M"" H.S . Greve , M. A.B. Baka , 

1. Note du greffe : le règlement A s'est applique à toutes les affaires déférées à la Cour avant le 
1" octobre 1994 (entrée en vigueur du Protocole n" 9) puis, entre cette date et le 31 octobre 
1998, aux seules affaires concernant les Etats non liés par ledit Protocole. 
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M . R. M a r u s t e et M"" S. B o t o u c h a r o v a (ar t ic les 24 § 3 et 100 § 4 d u règle­

m e n t ) . 

6. Le 15 d é c e m b r e 1998, le greffier a reçu le m é m o i r e du r e q u é r a n t , 

q u e le p r é s iden t avait au to r i s é à employer la l angue t u r q u e d a n s la pro­

c é d u r e écr i te (ar t ic le 34 § 3 du r è g l e m e n t ) . 

7. Le 21 d é c e m b r e 1998, M . W i l d h a b e r a d i spensé d e s iéger 

M. T ü r m e n , qui s 'é ta i t d é p o r t é , eu éga rd à u n e décision de la G r a n d e 

C h a m b r e pr ise d a n s l 'affaire O g u r c. T u r q u i e c o n f o r m é m e n t à l 'ar t icle 28 

§ 4 du r è g l e m e n t . Le 11 j a n v i e r 1999, le G o u v e r n e m e n t a notifié au greffe 

la dés igna t ion de M. F. Gölcüklü en qua l i t é d é j u g e ad hoc (ar t ic le 29 § 1 du 

r è g l e m e n t ) . 

U l t é r i e u r e m e n t , M"" P a l m , e m p ê c h é e , a é té r e m p l a c é e p a r M. K. Tra ja , 

supp l éan t (ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

8. Le 8 février 1999, d a n s le dé la i qu ' ava i t p ro rogé le p ré s iden t , le 

greffe a reçu le m é m o i r e du G o u v e r n e m e n t , réd igé en tu rc , et le 22 février 

est p a r v e n u e u n e vers ion co r r igée des d o c u m e n t s a n n e x e s aud i t m é m o i r e . 

Le r e q u é r a n t et le G o u v e r n e m e n t ont déposé leurs r ép l iques respect ives 

les 15 et 16 m a r s . A ce t t e d e r n i è r e d a t e , le G o u v e r n e m e n t a é g a l e m e n t 

fourni des r e n s e i g n e m e n t s en r éponse aux ques t i ons formulées pa r le j u g e 

r a p p o r t e u r r e l a t i v e m e n t aux faits de la cause et au dro i t i n t e r n e . Le 

30 m a r s , il a c o m m u n i q u é au greffe des d o c u m e n t s d e s t i n é s à ê t r e a n n e x é s 

à son m é m o i r e en r ép l ique . Le 20 avril , le greffe a reçu la vers ion angla ise 

du m é m o i r e d u G o u v e r n e m e n t . 

9. Le 22 avril 1999, la G r a n d e C h a m b r e a déc idé , eu éga rd au dossier 

et au fait q u e le r e q u é r a n t et le G o u v e r n e m e n t ava ien t déc la ré pouvoir se 

pas se r d ' a u d i e n c e , de r e n o n c e r à celle-ci (a r t ic le 59 § 2 d u r è g l e m e n t ) . 

10. Le 20 s e p t e m b r e 1999, M. Makarczyk , e m p ê c h é , a é té r e m p l a c é p a r 

M. L. Cafl isch, s u p p l é a n t (ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

11. Né en 1957, M. Ôz t i i rk , le r e q u é r a n t , est l 'un des p rop r i é t a i r e s de 

la ma i son d ' éd i t ion Y u r t Ki tap-Yayin et rés ide à A n k a r a . 

E n oc tobre 1988, il pub l ia un livre d e M. N. B e h r a m , in t i tu lé Devant le 

témoignage de la vie - Journal d'une mort sous la torture (Hayatin Tamkligmda -

Iskencede Olùmiin Giincesi). L 'ouvrage r e l a t a i t la vie d ' I b r a h i m Kaypakkaya , 

l 'un des fonda teu r s en 1973 du Pa r t i c o m m u n i s t e de T u r q u i e - m a r x i s t e -

lénin is te (Tùrkiye Komiinist Partisi - Marksist-Leninist - « T K P - M L »), orga­

n i sa t ion i l légale d ' o r i e n t a t i o n m a o ï s t e . 

C e t ouvrage de 111 pages , i l lus t ré pa r des p h o t o g r a p h i e s , con t ien t 

24 c h a p i t r e s , don t c h a c u n est a n n o n c é p a r u n p o è m e . Il s 'agit des écr i t s d e 
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q u a t r e poè te s t u rc s , à savoir l ' a u t e u r l u i - m ê m e , A. Arif, M. Dervi§ et 

A. Kad i r , de l 'écrivain chil ien, P. N e r u d a , et , enfin, d ' I b r a h i m Kaypakkaya . 

La p r e m i è r e édi t ion ayan t é t é épu i sée dès sa mise en ven t e , l ' ouvrage 

fut r é é d i t e en n o v e m b r e 1988. 

12. Le 21 d é c e m b r e 1988, le p r o c u r e u r de la R é p u b l i q u e ( « l e pro­

c u r e u r ») p r è s la cour de s û r e t é de l 'Eta t d ' A n k a r a (« la cour de s û r e t é de 

l 'E ta t ») e n g a g e a des pou r su i t e s péna le s con t r e M. B e h r a m , l ' a u t e u r du 

livre, e t c o n t r e le r e q u é r a n t , son éd i t eu r . Il s é p a r a c e p e n d a n t le doss ier de 

M. B e h r a m , c o n s t a t a n t q u ' a u m o m e n t des faits celui-ci se t rouvai t à 

l ' é t r ange r . 

A. La p r o c é d u r e d i l i g e n t é e à l ' e n c o n t r e d e M. Ô z t ù r k 

13. Le 23 d é c e m b r e 1988, à la d e m a n d e du p r o c u r e u r , le j u g e u n i q u e 

de la cour de s û r e t é de l 'Eta t o r d o n n a à t i t r e conse rva to i re la saisie des 

e x e m p l a i r e s de la d e u x i è m e édi t ion en cause en l 'espèce. D ' a p r è s le dos­

sier, 3 195 e x e m p l a i r e s furent ainsi saisis, don t 3 133 à la ma i son d 'éd i t ion 

d u r e q u é r a n t . 

Le 5 j a n v i e r 1989, l 'opposit ion formée pa r le r e q u é r a n t con t r e ladi te 
o r d o n n a n c e fut é c a r t é e . 

14. Le 14 février 1989, le p r o c u r e u r incu lpa le r e q u é r a n t d e p ro ­

p a g a n d e c o m m u n i s t e con t r a i r e à l ' ancien a r t ic le 142 §§ 4 et 6 du code 

p é n a l ( p a r a g r a p h e 29 ci-dessous) et d ' inc i t a t ion d u peup le à la h a i n e et à 

l 'host i l i té sur la base d ' une d i s t inc t ion fondée sur l ' a p p a r t e n a n c e à une 

classe sociale, infract ion prévue à l 'ar t icle 312 §§ 2 et 3 dud i t code (para ­

g r a p h e 30 c i -dessous) . 

R a p p e l a n t les a n t é c é d e n t s de I. Kaypakkaya , le p r o c u r e u r soul igna q u ' à 

la t ê t e de l ' o rgan i sa t ion t e r r o r i s t e T K P - M L , celui-ci s 'é ta i t livré à des 

ac t ions a r m é e s e n vue de r enve r se r l 'o rdre cons t i t u t ionne l de l 'Eta t afin 

d ' i n s t a u r e r un r é g i m e c o m m u n i s t e . 

A l 'appui de ses conclus ions , le p r o c u r e u r a t t i r a d ' abo rd l ' a t t en t i on su r 

la desc r ip t ion du pè re de I. Kaypakkaya , f iguran t à la d e u x i è m e page de 

l 'ouvrage : « c ' é ta i t un ouvr i e r qu i ne pouvai t a c c e p t e r q u e la vie s 'écoule 

a ins i , q u e la sueu r , l ' énergie et le t ravai l soient ainsi pil lés, et qu i , con t r a ­

rié devan t cet é t a t de fait, voulai t q u e ce m o n d e funeste c h a n g e ». D ' a p r è s 

le p r o c u r e u r , en ass imi lan t le statu quo à un r é g i m e spo l i a t eu r , c e t t e p h r a s e 

louait sans c o n t e s t e le c o m m u n i s m e . 

Le p r o c u r e u r poursuiv i t e n i nvoquan t les p o è m e s su ivants : 

« (...) Ce sont les guets-apens qui me guident 

vers mon peuple, force vitale de la guérilla, 

la résistance est une passion effroyable et noble 

mais ce n'est pas tout, 

à l'image de l 'amante, elle est, de surcroît, 

hésitante, 
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docile, 

délicate, 

habile, 

nous qui sommes maîtres du patriotisme 

l'espoir 

est dissimulé en nous, l 'étendard immortel est rouge 

et flotte au vent (...) » 

((p. 15) A. Arif ; paru en janvier 1974dans l 'hebdomadaire YeniA) 

Selon le p r o c u r e u r , il fallait i n t e r p r é t e r ce p o è m e à la l u m i è r e des 

a g i s s e m e n t s de I, Kaypakkaya . C o n s i d é r é sous cet ang le , il é ta i t ins inué 

q u e les ac t ions t e r r o r i s t e s p e r m e t t r a i e n t d e se r a p p r o c h e r du peup le et d 'y 

r e c r u t e r des t e r r o r i s t e s actifs, et qu ' i l faudra i t l u t t e r et p a t i e n t e r pour 

é tab l i r u n r é g i m e c o m m u n i s t e . C e l a s ' ana lysa i t , se lon le p r o c u r e u r , e n u n e 

p r o p a g a n d e illégale en faveur de ladi te idéologie. 

« Aux compagnons morts 

Vous qui avez donné votre vie pour notre peuple 

Vous qui avez tout donné pour ce combat 

Vous qui avez donné la couleur rouge 

à l 'étendard du combat 

qui Hotte avec fierté dans nos poitrines 

O vous qui êtes tombés pour notre peuple immortel 

O vous les fils sublimes de notre peuple 

Reposez-vous avec fierté et patience 

Vos compagnons poursuivent votre combat (...) » 

((p. 27) I. Kaypakkaya) 

Le p r o c u r e u r re leva q u e ce t e x t e honora i t le souvenir des t e r ro r i s t e s 

décédés qu i ava ien t voulu é b r a n l e r le r é g i m e cons t i t u t ionne l de l 'E ta t p a r 

les a r m e s et q u e , p a r t i c u l i è r e m e n t d a n s sa d e r n i è r e p h r a s e , il faisait appel 

à la h a i n e e t à l 'host i l i té . 

« (...) La seule lumière 

Qui nous a réveillés, 

C'était la lumière du monde ! 

J e suis entré dans leurs maisons, 

Ils étaient attablés 

De retour du travail, 

Ils riaient ou pleuraient 

Et se ressemblaient tous 

Ils tournaient leur regard vers la lumière 

et cherchaient leur chemin (...) » 

((p. 30) P. Neruda) 

P o u r le p r o c u r e u r , les vers préc i tés cons t i t ua i en t de la p r o p a g a n d e 

c o m m u n i s t e pu isqu ' i l s dé s igna i en t le c o m m u n i s m e c o m m e la seule 

l umiè r e des p ro l é t a i r e s . 
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« (...) Ils onl exécuté la sentence de mort 

Us ont ensanglanté 

La brume bleue des montagnes et 

La brise du matin à peine réveillée 

Ils sont alors venus [et ont posé leurs] armes 

Tâtanl soigneusement nos poitrines 

Ils ont examiné, 

fouille partout (...) » 

((p. 35) A. Arif, « Ton absence m'a fait user des chaînes », 1968) 

Le p r o c u r e u r sou t in t que ces p h r a s e s in su l t a i en t les forces de sécur i t é 

qu i deva ien t a f f ronter les t e r ro r i s t e s , et inc i t a ien t ainsi le peup le à la 

ha ine et à l 'host i l i té con t r e celles-ci. 

Enfin, il re leva q u e l ' express ion « Q u e leur v e r t u soit n o t r e gu ide et l eur 

m é m o i r e , u n e l umiè r e sur no t re c h e m i n », qu i appa ra i s sa i t à la t o u t e 

d e r n i è r e page du livre, se référa i t à I. K a y p a k k a y a ainsi q u ' a u x a u t r e s 

t e r ro r i s t e s . 

Par c o n s é q u e n t , le p r o c u r e u r conclut q u e l 'éloge e n t h o u s i a s t e de la 

p e r s o n n a l i t é et des a g i s s e m e n t s du rebel le I. K a y p a k k a y a d a n s le livre e n 

q u e s t i o n jus t i f ia i t t an t la c o n d a m n a t i o n de M . Oz t i i rk en sa q u a l i t é 

d ' é d i t e u r r e sponsab le aux t e r m e s de l 'a r t ic le 16 § 4 de la loi n" 5680 sur la 

p resse ( p a r a g r a p h e 32 ci-dessous) q u e la confiscat ion des e x e m p l a i r e s de 

l 'ouvrage inc r iminé en ver tu de l 'ar t icle 36 § 1 du code péna l (pa ra ­

g r a p h e 28 c i -dessous) . 

15. Devan t la cour de s û r e t é d e l 'E ta t , le r e q u é r a n t ré fu ta les accusa­

t ions, fa isant valoir qu ' i l avai t publ ié l 'ouvrage en cause parce qu ' i l est i ­

ma i t q u e celui-ci ne con tena i t r ien qu i justifiât des m e s u r e s de répress ion . 

En o u t r e , ses conseils p l a idè r en t n o t a m m e n t q u e les p h r a s e s l i t ig ieuses du 

livre, r e p r o d u i t e s d a n s l 'acte d ' accusa t ion , ne s a u r a i e n t a u c u n e m e n t pas­

ser p o u r de la p r o p a g a n d e s é p a r a t i s t e , et que , à suppose r m ê m e q u e l 'on 

pû t y voir u n e c r i t ique à l ' endroi t du r é g i m e ac tue l de l 'E ta t , celle-ci sera i t 

du dro i t de tout c i toyen. 

16. Le 30 m a r s 1989, la cour de sû re t é de l 'E ta t déc l a r a le r e q u é r a n t 
coupab le des infrac t ions r ep rochées . 

D a n s son a r r ê t , a p r è s s ' ê t re convaincu « qu ' i l n 'y [avait] pas lieu de 

confier l ' e x a m e n du livre aux e x p e r t s , é t a n t d o n n é q u e son c o n t e n u 

[é ta i t ] c o m p r é h e n s i b l e pa r q u i c o n q u e à la p r e m i è r e l ec tu re (...) », 

la cou r d e s û r e t é d e l 'Eta t a d m i t q u e les pas sages invoqués d a n s l 'ac te 

d ' accusa t ion fa isa ient b ien l 'éloge du bu t et des ac t ions a r m é e s du 

T K P - M L ainsi q u e de son d i r igean t et q u e , p a r t a n t , le p r o c u r e u r é ta i t 

p l e i n e m e n t fondé à y voir une inc i ta t ion ouve r t e d u peup le à la ha ine 

et à l 'host i l i té . C e p e n d a n t , r a p p e l a n t qu 'e l le avai t cons idéré la t e n e u r 

du livre d a n s son e n s e m b l e - c o n f o r m é m e n t à la j u r i s p r u d e n c e de la 

C o u r de cassa t ion - , la cour de sû re t é de l 'Eta t e s t i m a devoir é c a r t e r 

les moyens de défense t i rés p r é c i s é m e n t du m a n q u e de p e r t i n e n c e 
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d 'une app réc i a t i on fondée sur tel ou tel ex t r a i t isolé de l 'ouvrage liti­

g ieux. 

E s t i m a n t qu ' i l n ' é t a i t pas nécessa i re de r e p r o d u i r e dans le disposi t i f de 

l ' a r rê t les passages r ece l an t des é l é m e n t s dé l i c tueux , la cour de s û r e t é d e 

l 'Eta t énonça : 

« Tout bien considéré, le livre vise à glorifier et vénérer tant le communisme que le 

terroriste nommé Ibrahim Kaypakkaya (...) qui en était partisan, et à faire l'apologie de 

ses agissements (...) par ailleurs, [ledit livre] incite expressément le peuple à la haine et 

à l'hostilité sur la base d'une distinction fondée sur l 'appartenance à une région, à une 

classe sociale et à une race. » 

La cour de s û r e t é de l 'E ta t c o n d a m n a M. O z t ù r k à des pe ines d ' a m e n d e 

de 328 500 et de 285 000 livres t u r q u e s (TRL) au t i t r e des a r t ic les 142 § 4 

et 312 § 2 du code péna l r e s p e c t i v e m e n t ( p a r a g r a p h e s 29 et 30 ci -dessous) , 

et o r d o n n a la confiscat ion de l 'ouvrage l i t igieux ( p a r a g r a p h e 28 ci-

dessous ) . 

17. P a r u n a r r ê t du 26 s e p t e m b r e 1989, la C o u r de cassa t ion déc la ra le 

pourvoi du r e q u é r a n t i r recevable q u a n t à la c o n d a m n a t i o n p r o n o n c é e e n 

ve r tu de l 'ar t ic le 312 du code péna l , a u mo t i f qu 'e l l e n ' é t a i t pas suscept ib le 

de recours eu é g a r d au m o n t a n t de l ' a m e n d e infligée à ce t i t r e . Elle 

inf i rma c e p e n d a n t le verdict p rononcé en ve r tu de l 'ar t ic le 142 § 4, consi­

d é r a n t qu ' i l é ta i t con t r a i r e à la loi d ' é t ab l i r la culpabi l i té de l 'accusé pa r 

s imple renvoi à l 'acte d ' accusa t ion , sans d é m o n t r e r et mot ive r c o m m e n t e t 

dans que l les p a r t i e s le livre l i t igieux faisait l 'apologie du c o m m u n i s m e . 

Elle renvoya su r ce po in t l 'affaire devan t la cour de s û r e t é de l 'Eta t . 

18. Le 9 j a n v i e r 1990, le r e q u é r a n t s ' acqu i t t a de l ' a m e n d e de 

285 000 T R L . 

19. D a n s l ' a r rê t qu 'e l le r end i t le 28 d é c e m b r e 1990, la cour de s û r e t é 

de l 'E ta t , se ba san t sur un r a p p o r t d ' expe r t i s e sur la t e n e u r du livre e n 

cause , conf i rma la pe ine qu 'e l le avai t p r o n o n c é e au t i t r e de l 'a r t ic le 142 d u 

code p é n a l ; elle m a i n t i n t en o u t r e sa décis ion q u a n t à la conf iscat ion d e 

l 'ouvrage . 

Toutefo is , le 1" m a r s 1991, ce j u g e m e n t fut é g a l e m e n t inf i rmé par la 

C o u r de cassa t ion , au mo t i f q u e le r a p p o r t l ' ayant fondé n ' é t a i t pas réd igé 

p a r des e x p e r t s ayan t p r ê t é s e r m e n t . L'affaire fut a lors renvoyée u n e 

seconde fois devan t la j u r id i c t ion de p r e m i è r e in s t ance . 

20. D e v a n t celle-ci, le p r o c u r e u r r e q u i t l ' a c q u i t t e m e n t de M. O z t ù r k 

du chef de p r o p a g a n d e de c o m m u n i s m e . Il fit valoir q u e l 'a r t ic le 142 du 

code p é n a l , sur lequel se fondai t la c o n d a m n a t i o n en ques t ion , avait é té 

ab rogé pa r la loi n" 3713 sur la lu t t e con t re le t e r r o r i s m e , e n t r é e e n 

v igueur le 12 avril 1991. 

P a r u n a r r ê t du 11 j u i n 1991, la cour de s û r e t é de l 'E ta t accueil l i t la 

d e m a n d e du p r o c u r e u r . C e p e n d a n t , r a p p e l a n t que l ' a r rê t r e n d u le 30 m a r s 

1989 é ta i t passé en force de chose j u g é e q u a n t à la c o n d a m n a t i o n p ro -
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noncée au t i t r e de l 'ar t ic le 312 du code péna l ( p a r a g r a p h e 17 c i -dessus) , 

elle c o n s t a t a q u e l'effet de la m e s u r e de confiscat ion d e m e u r a i t in tac t . 

Il r e s sor t du doss ier que 2 845 des e x e m p l a i r e s confisqués du livre 

furent d é t r u i t s le 21 avril 1992. 

B. La p r o c é d u r e d i r i g é e c o n t r e l ' a u t e u r du l ivre 

21 . Le 1 e r m a r s 1989, soit à u n e d a t e a n t é r i e u r e à la p r e m i è r e con­

d a m n a t i o n de M. O z t û r k ( p a r a g r a p h e 16 ci -dessus) , le p r o c u r e u r inculpa 

l ' a u t e u r du livre inc r iminé , M. N . B e h r a m , r é s idan t a lors en A l l e m a g n e . 

L ' ac te déposé à ce t t e fin é ta i t ca lqué sur celui qui se t rouvai t à l 'or igine du 

procès du r e q u é r a n t ( p a r a g r a p h e 14 ci-dessus) . 

22. P a r un a r r ê t du 22 m a i 1991, r e n d u p a r c o n t u m a c e , la cour de 

sû re t é de l 'Eta t , dont l 'un des trois j u g e s avait é g a l e m e n t connu de 

l 'affaire de M. O z t û r k , re leva d ' abord qu ' i l n 'y avait pas lieu à s t a t u e r su r 

l ' appl ica t ion de l ' a r t ic le 142, a b r o g é e n t r e t e m p s ( p a r a g r a p h e 29 ci-

des sous ) , puis a c q u i t t a M. B e h r a m sur le f o n d e m e n t d ' un r a p p o r t d ' exper ­

t ise, d a n s leque l t rois professeurs de droi t péna l conc lua ien t q u e r ien d a n s 

l 'ouvrage en cause ne sau ra i t pa s se r pour cons t i tu t i f du déli t p révu à 

l 'ar t ic le 312 du code péna l . 

D a n s son a r r ê t , la cour de s û r e t é de l 'E ta t , m e t t a n t l ' accent sur le 

c a r a c t è r e d o c u m e n t a i r e de l ' ouvrage , se borna i t à e n t é r i n e r les conclu­

sions du r a p p o r t d ' expe r t i s e s u s m e n t i o n n é . 

23. C e t a r r ê t devin t définit if faute de pourvoi en cassa t ion . 

C. La p r o c é d u r e u l t é r i e u r e e n g a g é e par l e r e q u é r a n t 

24. Le 19 s e p t e m b r e 1991, le r e q u é r a n t , avisé de l ' a c q u i t t e m e n t de 

M. B e h r a m , saisit le min i s t r e de la J u s t i c e p o u r q u e celui-ci fo rmâ t , devan t 

la C o u r de cassa t ion , u n pourvoi d a n s l ' in té rê t de la loi {Yazih emir ile bozma 

- p a r a g r a p h e 33 ci-dessous) con t r e sa c o n d a m n a t i o n au t i t r e de l 'ar t icle 

312 du code p é n a l et c o n t r e la m e s u r e de confiscat ion ( p a r a g r a p h e 16 ci-

dessus ) . A l ' appui de sa d e m a n d e , le r e q u é r a n t fit valoir la con t r ad ic t ion 

e n t r e l ' a r rê t r e n d u à son e n c o n t r e et celui p rononcé à l ' égard de l ' a u t e u r , 

alors qu ' i l s é t a i en t tous les d e u x j u g é s à ra ison du m ê m e écrit . 

25. P a r c o n s é q u e n t , le 16 j anv ie r 1992, sur o r d r e du m i n i s t r e de la 

J u s t i c e , le p r o c u r e u r géné ra l près la C o u r de cassa t ion (« le p r o c u r e u r 

géné ra l ») se pourvu t con t r e l ' a r rê t r e n d u le 28 d é c e m b r e 1990 d a n s 

l 'affaire du r e q u é r a n t ( p a r a g r a p h e 19 c i -dessus) , fa isant valoir l ' absence 

de décision explici te sur le sor t de la m e s u r e de confiscat ion. 

A la su i t e du refus opposé le 27 j a n v i e r 1992 pa r la C o u r de cassa t ion , le 

r e q u é r a n t saisit u n e seconde fois ledit m in i s t r e , s o u t e n a n t q u e le p ro ­

c u r e u r g é n é r a l avai t fo rmulé le pourvoi de façon e r r o n é e . 
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Le min i s t r e de la J u s t i c e accéda à ce t t e d e r n i è r e d e m a n d e et o r d o n n a 

au p r o c u r e u r géné ra l de d é n o n c e r le m a n q u e de p e r t i n e n c e de l ' a r rê t du 

30 m a r s 1989 ( p a r a g r a p h e 16 ci -dessus) , d a n s la m e s u r e où l ' a u t e u r m ê m e 

de l 'écri t en cause avait é té u l t é r i e u r e m e n t disculpé des faits iden t iques à 

ceux ayan t e n t r a î n é la c o n d a m n a t i o n de M. O z t ù r k du chef d ' inc i ta t ion du 

peup le à la ha ine et à l 'host i l i té ( p a r a g r a p h e 22 c i -dessus) . 

26. D a n s son a r r ê t du 8 j a n v i e r 1993, la C o u r de cassa t ion é c a r t a le 

moyen de cassa t ion fo rmulé pa r le p r o c u r e u r géné ra l , cons idé ran t 

« que (...) le prévenu avait été inculpé du chef des infractions prévues aux articles 142 

§§ 4, 6 et 312 §§ 2, 3 du code pénal ; que les éléments constitutifs desdits délits s'avé­

raient différents ; que l 'acquittement d'un autre prévenu pour une même infraction ne 

saurait passer pour une preuve justifiée et inébranlable de ce que l'intéressé devrait 

également être acquitté ; que [de surcroît] les deux prévenus avaient été jugés séparé­

ment et que (...) le jugement acquittant Mustafa Nihat [Behram] est devenu définitif 

sans qu'un pourvoi en cassation ait été formé ; que, pour finir, rien ne montre que 

l'appréciation du contenu du livre Devant le témoignage de la vie - Journal d'une mort SOUS la 

torture effectuée dans le jugement de première instance manque de pertinence et doive 

être invalidée (...) » 

27. A l ' heure ac tue l le , le livre de M. B e h r a m est en ven t e l ibre . Il est 

publ ié pa r u n e a u t r e ma i son d 'éd i t ion , A l t tnçag Yaytncil tk, sous un a u t r e 

t i t r e , La biographie d'un communiste (Bir komunistin biyografisï). 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. Le d r o i t p é n a l 

/. Le code pénal 

28. L 'a r t ic le 36 § 1 du code péna l se lit ainsi : 

« En cas de condamnation, le tribunal saisit et confisque l'objet ayant servi à com­

mettre ou à préparer le crime ou le délit (...) » 

29. Les p a r a g r a p h e s p e r t i n e n t s de l ' anc ien ar t ic le 142 du code péna l , 

ab rogé pa r la loi n" 3713 su r la lu t t e con t re le t e r r o r i s m e , d i sposa ien t : 

« Propagande nuisible 

1. Est passible d'une peine d 'emprisonnement de cinq à dix ans quiconque, de 

quelque manière que ce soit, fait de la propagande en vue d'établir l 'hégémonie d'une 

classe sociale sur les autres , d 'anéantir une classe sociale, de renverser l'ordre fonda­

mental social ou économique institué dans le pays ou l'ordre politique ou juridique de 

l'Etat. 

2. Est passible d'une peine d 'emprisonnement de cinq à dix ans quiconque, de 

quelque manière que ce soit, fait de la propagande visant à ce que l'Etat soit gouverné 

par une personne ou un groupement social, au mépris des principes qui sous-tendent la 

République et la démocratie. 
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3. Est passible d'une peine d 'emprisonnement de cinq à dix ans quiconque, s'ap-

puyant sur des considérations raciales, lait, de quelque manière que ce soit, de la pro­

pagande visant à abolir partiellement ou totalement les droits publics garantis par la 

Constitution, ou à affaiblir ou détruire les sentiments patriotiques. 

4. Est passible d'une peine d'emprisonnement de deux à cinq ans quiconque fait 

l'apologie des actes visés aux paragraphes ci-dessus. 

(...) 

6. Si les actes visés aux paragraphes ci-dessus sont commis par la voie de publication 

la peine à infliger est augmentée de la moitié. » 

30. Les ar t ic les 311 § 2 et 312 du code péna l sont ainsi libellés : 

Article 311 §2 

« Incitation publique au crime 

(...) 

Si l'incitation au crime est pratiquée par des moyens de communication de masse 

quels qu'ils soient - bandes sonores, disques, journaux, publications ou autres ins­

t ruments de presse - , par la diffusion ou la distribution de manuscrits imprimés ou par 

la pose de panneaux ou affiches dans des lieux publics, les peines d'emprisonnement à 

infliger au coupable sont doublées (...) » 

Article 312 

« Incitation non publique au crime 

Est passible de six mois à deux ans d'emprisonnement et d'une amende lourde de six 

mille à trente mille livres turques quiconque, expressément, loue ou fait l'apologie d'un 

acte qualifié de crime par la loi, ou incite fa population à désobéir à la loi. 

Est passible d'un à trois ans d'emprisonnement ainsi que d'une amende de neuf mille 

à trente-six mille livres quiconque, sur la base d'une distinction fondée sur 

l 'appartenance à une classe sociale, à une race, à une religion, à une secte ou à une 

région, incite le peuple à la haine et à l'hostilité. Si pareille incitation compromet la 

sécurité publique, la peine est majorée d'une portion pouvant aller d'un tiers à la moitié 

de la peine de base. 

Les peines qui s 'attachent aux infractions définies au paragraphe précédent sont 

doublées lorsque celles-ci ont été commises par les moyens énumérés au paragraphe 2 

de l'article 311.» 

3 1. S ' ag i ssan t plus p a r t i c u l i è r e m e n t de l ' appl ica t ion de l 'ar t icle 312 du 

code p é n a l s u s m e n t i o n n é aux é d i t e u r s d ' i m p r i m é s l i t igieux, le G o u v e r n e ­

m e n t a p r é s e n t é , à t i t r e indicatif, des exemple s d ' a r r ê t s de la C o u r de 

cassa t ion et a fourni des r e n s e i g n e m e n t s s u p p l é m e n t a i r e s qui peuven t 

ê t r e r é s u m é s c o m m e suit . 

C o n c e r n a n t les ac tes c o m m i s p a r la voie d ' i m p r i m é s , la r esponsab i l i t é 

« p r inc ipa le » du déli t p révu et r é p r i m é pa r l 'ar t icle 312 revient à l ' a u t e u r 

m ê m e de l 'écri t en cause . La responsab i l i t é de l ' éd i t eu r est de n a t u r e 

« seconda i re » et relève de l 'ar t ic le 16 § 4 de la loi n" 5680 ( p a r a g r a p h e 32 
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c i -dessous) . Le fait r e p r o c h é à l ' éd i t eur inculpé est celui « d 'avoir publ ié 

l 'écrit cons t i tu t i f du déli t » visé à l ' a r t ic le 312. C e p e n d a n t il exis te des 

disposi t ions , telles q u e l 'ar t icle 8 de la loi n° 3713 sur la l u t t e con t re le 

t e r r o r i s m e , p révoyant la responsabi l i t é péna le des é d i t e u r s en t a n t q u e lex 

specialis. 

La dis t inc t ion opé rée e n t r e la responsab i l i t é des a u t e u r s et celle des 

é d i t e u r s fait n o t a m m e n t q u e , c o n t r a i r e m e n t aux p r e m i e r s , les pe ines 

d ' e m p r i s o n n e m e n t p rononcées à l ' égard des d e u x i è m e s sont conver t ies e n 

u n e a m e n d e , ce à l ' except ion des cas où t rouve app l ica t ion la loi n" 3713 

p réc i t ée . 

2. La loi n" 5680 du 15 juillet 1950 sur la presse 

32. Les ar t ic les 3 et 16 § 4 de la loi n° 5680 se l isent ainsi : 

Article 3 

« Sont des périodiques », aux fins de la présente loi, les journaux, les dépêches des 

agences de presse et tous autres imprimés publiés à intervalles réguliers. 

Constitue une « publication », l'exposition, l'affichage, la distribution, l'émission, la 

vente ou la mise en vente d'imprimés dans des locaux accessibles au public où chacun 

peut les voir. 

Le délit de presse n'est constitué que s'il y a publication, sauf lorsque le discours est 

en soi constitutif d'une infraction. » 

Article 16 § 4 

« (...) 

4. S'agissant des infractions commises par voie de publications autres que les pério­

diques, la responsabilité pénale appartiendra à l 'auteur, au traducteur ou au des­

sinateur de la publication constitutive du délit, ainsi qu'à l 'éditeur. Toutefois, les peines 

privatives de liberté infligées aux éditeurs seront converties en une amende, ce sans 

égard au quantum [de la peine d 'emprisonnement] . (...) » 

3. Le code de procédure pénale 

33. L 'a r t ic le 343 § 1 du code de p r o c é d u r e péna l e , re la t i f au pourvoi 

d a n s l ' in té rê t de la loi (Yazili émir ile bozma), prévoi t ce qu i suit : 

« Lorsqu'il est avisé qu'il a été rendu, par un juge ou par un tribunal, un arrêt ou un 

jugement devenu définitif sans passer par l 'examen de la Cour de cassation, le ministre 

de lajustice peut donner un ordre formel au parquet de la République pour que celui-ci 

demande à la Cour de cassation d'annuler l'arrêt ou le jugement dont il s'agit. (...) » 

34. En ce qui conce rne la p r a t i q u e de droi t t u r c p o u r ce qu i est de 

l 'exercice du pourvoi d a n s l ' in té rê t de la loi, le G o u v e r n e m e n t a soumis les 

in fo rmat ions su ivan tes . 
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Seuls les a r r ê t s ou j u g e m e n t s r e n d u s en d e r n i e r r e s so r t , non suscep­

t ibles de cassa t ion ( p a r a g r a p h e 17 ci-dessus) ou con t r e lesquels a u c u n e 

des p a r t i e s ne s 'é ta i t pou rvue , p e u v e n t faire l 'objet de ce r ecour s , don t seul 

le p r o c u r e u r g é n é r a l p rès la C o u r de cassa t ion est habi l i té à exe rce r , et ce 

sur o r d r e formel du m i n i s t r e de la J u s t i c e , lequel peu t agi r t a n t d'office 

q u ' à la d e m a n d e d u c o n d a m n é . L ' a t t r i b u t i o n conférée à la C o u r de cassa­

t ion au t i t r e de ce recours est « e x t r a o r d i n a i r e » ; elle ne peu t ni ê t r e 

exe rcée en d e h o r s des condi t ions p révues p a r la loi ni p o r t e r pré judice au 

c o n d a m n é . Si le pourvoi est accueil l i , la cassa t ion qu i est p r o n o n c é e en 

conséquence t e n d r a à d é c l a r e r nul le et non avenue la c o n d a m n a t i o n 

a n t é r i e u r e m e n t p r o n o n c é e , ou à d i m i n u e r le q u a n t u m de la pe ine infli­

gée ; d a n s ce d e r n i e r cas , la C o u r de cassa t ion fixera é g a l e m e n t la pe ine à 

p u r g e r . 

B. J u r i s p r u d e n c e p é n a l e s o u m i s e par le G o u v e r n e m e n t 

35. Le G o u v e r n e m e n t a c o m m u n i q u é , à t i t r e indicatif, p lus ieurs a r r ê t s 

r e n d u s pa r la C o u r de cassa t ion q u a n t à l ' appréc ia t ion pa r les j u g e s du 

fond des écr i ts e t /ou propos poursuivis n o t a m m e n t au t i t r e des infract ions 

p révues a u x ar t ic les 142 (ancien) et 312 du code péna l ( p a r a g r a p h e s 29 et 

30 ci-dessus) ainsi q u e de celle visée pa r l 'ar t ic le 8 de. la loi n" 3713 sur la 

lu t t e con t r e le t e r r o r i s m e . Il s 'agit des a r r ê t s n o s 1991/18, 1994/240, 1995/ 

98, r e n d u s p a r l ' a s semblée p lén iè re de la C o u r de cassa t ion , et des a r r ê t s 

n " 1974/2, 1978/4806, 1985/1682, 1989/2439, 1993/664, 1993/1066, 1993/ 

1388, 1994/6080, 1996/4387, 1996/8450, p a r des c h a m b r e s c r imine l les de 

c e t t e j u r id i c t ion . 

Te l qu ' i l r essor t de ce t t e j u r i s p r u d e n c e , un p r e m i e r pr incipe est que le 

j u g e m e n t r e n d u en p r e m i è r e ins tance doit ê t r e fondé sur l ' appréc ia t ion de 

l ' ensemble de l 'écri t e t /ou des propos en cause . Q u a n t à l ' appréc ia t ion des 

é l é m e n t s m a t é r i e l s const i tu t i fs du déli t r é p r i m é p a r l 'ar t ic le 312 du code 

péna l , il est p réc isé , n o t a m m e n t d a n s l ' a r rê t n" 1974/2 s u s m e n t i o n n é , q u e 

l 'acte d'« inc i ta t ion » consis te en un fait « suscept ib le de m e t t r e en d a n g e r 

la sécur i t é pub l ique et l 'o rdre publ ic » sans qu' i l y ait besoin de r e c h e r c h e r 

si pare i l le inc i ta t ion s'est e f fec t ivement concré t i sée ou non. En o u t r e , d a n s 

l ' a r rê t n" 1994/6080, pour in f i rmer u n e c o n d a m n a t i o n au t i t r e de l 'ar­

ticle 312, la C o u r de cassa t ion s emble s 'en ê t r e t e n u e au c a r a c t è r e « loin­

ta in » du d a n g e r q u ' i m p l i q u a i t 1'« inc i ta t ion » cons idé rée . P a r a i l leurs , en 

m a t i è r e d ' a u g m e n t a t i o n des pe ines du fait des c i r cons tances a g g r a v a n t e s , 

il est énoncé que pare i l les c i rcons tances doivent ê t r e cons idérées p a r r ap ­

port à l ' ex is tence d ' un d a n g e r i m m i n e n t et grave m e n a ç a n t la sécur i t é 

g é n é r a l e du pays ou celle du publ ic . Enfin, d a n s l 'une des affaires, il est 

soul igné l ' e x t r ê m e i m p o r t a n c e - pour la s a u v e g a r d e des d ro i t s de la 

défense - de la règ le d ' ap rè s laquel le l 'accusé doit toujours avoir la paro le 

le d e r n i e r , avan t q u e les j u g e s s t a t u e n t . 
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P R O C É D U R E D E V A N T L A C O M M I S S I O N 

36. M. O z t ü r k a saisi la C o m m i s s i o n le 24 m a i 1993. Invoquan t 

l 'ar t icle 9 de la Conven t ion , il sou tena i t q u e sa c o n d a m n a t i o n en sa qua l i t é 

d ' éd i t eu r , a lors q u e l ' a u t e u r m ê m e d u livre l i t igieux é ta i t a c q u i t t é , s 'ana­

lysait en u n e m é c o n n a i s s a n c e de son dro i t à la l iber té de pensée . Il se 

p la igna i t é g a l e m e n t de ce q u e la confiscat ion des e x e m p l a i r e s du livre par 

lui publ ié e m p o r t a i t v iola t ion de son droi t au respec t de ses b iens , g a r a n t i 

pa r l 'ar t ic le 1 du Protocole n" 1. 

37. Le 7 avril 1997, la C o m m i s s i o n a déc la ré la r e q u ê t e (n" 22479/93) 

recevable , cons idé ran t toutefois qu ' i l y avait lieu d ' e x a m i n e r le gr ief t i ré 

d ' u n e m é c o n n a i s s a n c e du droi t à la l ibe r té de p e n s é e sous l ' angle de 

l 'ar t icle 10 de la Conven t i on . D a n s son r a p p o r t d u 30 j u i n 1998 (ancien 

ar t ic le 31 de la C o n v e n t i o n ) , elle a conclu, à l ' u n a n i m i t é , à la violat ion de 

l 'ar t icle 10. Elle a e s t i m é en o u t r e qu ' i l n ' é t a i t pas nécessa i re d ' e x a m i n e r 

le gr ief t i ré de l 'ar t icle 1 du Protocole n" 1 ( t r e n t e voix con t r e u n e ) . Le 

t ex t e i n t é g r a l de son avis figure en a n n e x e a u p r é s e n t a r r ê t . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

38. D a n s ses m é m o i r e s , le r e q u é r a n t , tou t en souscr ivant à l'avis de la 

C o m m i s s i o n selon lequel il y a eu v io la t ion de l 'ar t icle 10 de la Conven t ion , 

pr ie la C o u r de c o n s t a t e r q u e l 'ar t ic le 312 § 2 du code péna l - eu égard à 

l ' é l émen t m a t é r i e l et légal c a r a c t é r i s a n t l ' infract ion qui y est r é p r i m é e -

con t r ev ien t en t a n t que tel à c e t t e d isposi t ion de la Conven t ion . 

Il m a i n t i e n t en o u t r e sa do léance q u a n t à la viola t ion de l 'ar t ic le 1 du 

Pro tocole n" 1, faisant valoir la p e r t e p é c u n i a i r e qu ' i l a u r a i t subie en raison 

des faits de la cause , n o t a m m e n t de la confiscat ion effectuée en l 'espèce. 

Enfin, il d e m a n d e à la C o u r de lui a l louer une s o m m e au t i t r e du préjudice 

m a t é r i e l en appl ica t ion de l 'ar t icle 41 de la Conven t ion . 

39. D e son côté , le G o u v e r n e m e n t sollicite de la C o u r de c o n s t a t e r que 

le pourvoi en cassa t ion d a n s l ' in té rê t de la loi n 'es t pas u n e voie de recours 

devan t ê t r e épuisée a u x fins de l 'ar t ic le 35 (anc ien ar t ic le 26) de la Con­

ven t ion ni suscept ib le de faire cour i r u n nouveau dé la i de six mois au sens 

de c e t t e d isposi t ion. 

Q u a n t au fond, il pr ie la C o u r de re je te r la r e q u ê t e , en t e n a n t c o m p t e 

du fait 

« (...) qu'il y avait, au moment où le jugement avait été rendu, un besoin social impé­

rieux justifiant la confiscation du livre et la condamnation de M. Oztürk, (...) qu'au 

cours de la dernière décennie, les lois [répressives] et leur application ont totalement 

changé, (...) que l 'amende infligée [au requérant] était l'une des plus mineures [et] que 

les éditions ultérieures du livre, faites par un autre éditeur, sont en vente libre en 

Turquie ». 
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E N D R O I T 

I. SUR L 'OBJET DU LITIGE 

40. D a n s sa r e q u ê t e à la C o m m i s s i o n , M. O z t û r k s o u t e n a i t q u e sa 

c o n d a m n a t i o n é ta i t c o n t r a i r e à l 'ar t icle 9 de la Conven t i on ( p a r a g r a p h e 

36 c i -dessus) . D a n s ses m é m o i r e s à la Cour , il n ' a toutefois pas é tayé ce 

grief, se c o n t e n t a n t d 'une s imple ré fé rence à l 'ar t ic le s u s m e n t i o n n é . Dès 

lors, il ne sau ra i t passe r pour l 'avoir m a i n t e n u devan t la Cour , et celle-ci 

ne voit pas de ra isons de l ' e x a m i n e r d'office (voir, mutatis mutandis, l ' a r rê t 

Ya§a c. T u r q u i e du 2 s e p t e m b r e 1998, Recueil des arrêts et décisions 1998-VI, 

p. 2428, § 60). 

L ' e x a m e n de la C o u r se l i m i t e r a donc a u x do léances re la t ives aux 

ar t ic les 10 de la C o n v e n t i o n et 1 du Protocole n" 1. 

II. SUR LA V I O L A T I O N ALLÉGUÉE DE L 'ARTICLE 10 DE LA 

C O N V E N T I O N 

4 1 . M. Ô z t u r k sou t i en t q u e sa c o n d a m n a t i o n en appl ica t ion de l 'ar t icle 

312 du code péna l a violé l 'ar t icle 10 de la C o n v e n t i o n , aux t e r m e s d u q u e l : 

« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 

d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées sans 

qu'il puisse y avoir ingérence d'autorités publiques et sans considération de frontière. Le 

présent article n'empêche pas les Etats de soumettre les entreprises de radiodiffusion, 

de cinéma ou de télévision à un régime d'autorisations. 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

constituent des mesures nécessaires, dans une société démocratique, à la sécurité 

nationale, à l 'intégrité territoriale ou à la sûreté publique, à la défense de l'ordre et à la 

prévention du crime, à la protection de la santé ou de la morale, à la protection de la 

réputation ou des droits d'autrui, pour empêcher la divulgation d'informations confi­

dentielles ou pour garantir l 'autorité et l 'impartialité du pouvoir judiciaire. » 

A. S u r l ' e x c e p t i o n p r é l i m i n a i r e d u G o u v e r n e m e n t 

42. Devan t la C o u r , le G o u v e r n e m e n t sou t i en t q u ' e n l 'espèce la déci­

sion i n t e r n e déf ini t ive, au sens de l 'ar t ic le 35 (ancien ar t ic le 26) de la 

Conven t ion , est celle q u e la cour de s û r e t é de l 'E ta t r end i t le 30 m a r s 1989 

( p a r a g r a p h e s 16 et 17 ci-dessus) . Il e s t ime en conséquence que , saisie le 

24 mai 1993, la C o m m i s s i o n a u r a i t dû d é c l a r e r la r e q u ê t e i r recevable pour 

cause de t a rd ive t é ( p a r a g r a p h e 36 c i -dessus) . 

C e sera i t à to r t qu ' e l l e a u r a i t calculé le déla i de six mois à p a r t i r du 

8 j a n v i e r 1993, d a t e de l ' a r rê t de la C o u r de cassa t ion sur le second pourvoi 

d a n s l ' i n t é rê t de la loi formé pa r le p r o c u r e u r ( p a r a g r a p h e 26 ci-dessus) ; il 
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lui a u r a i t en effet suffi de relever le c a r a c t è r e e x t r a o r d i n a i r e , au sens de la 

C o n v e n t i o n , de ce t t e voie de recours p o u r cons idé re r q u e son exerc ice n e 

pouvai t faire cour i r un nouveau déla i de six mois . 

En conclusion, le G o u v e r n e m e n t pr ie la C o u r de c o n s t a t e r « qu' i l y a eu 

en l 'espèce u n e appl ica t ion e r r o n é e » de l 'ar t icle 26 (anc ien) de la Con­

ven t ion . 

4 3 . Le r e q u é r a n t ne se p rononce pas sur ce poin t . 

44. La C o u r e s t ime q u e les a r g u m e n t s p réc i t é s s ' ana lysent en u n e 

excep t ion t i rée du non- respec t du délai de six mois et no te q u e dans ses 

obse rva t ions p r é l i m i n a i r e s sur la recevabi l i té le G o u v e r n e m e n t avai t déjà 

excipé de la t a rd ive t é de la r e q u ê t e . Q u a n t au dies a quo du déla i de six mois 

il s 'é ta i t toutefois ré fé ré , devan t la C o m m i s s i o n , à la d a t e du re je t du 

p r e m i e r pourvoi d a n s l ' in té rê t de la loi ( p a r a g r a p h e 25 c i -dessus) , et non à 

celle du rejet du second ( p a r a g r a p h e 42 c i -dessus) . 

Quo i qu ' i l en soit, la C o u r cons idère que ladi te excep t ion p r é l i m i n a i r e 

est d é n u é e de f o n d e m e n t , et ce p o u r les motifs qui suivent . 

45 . La C o u r relève q u e le pourvoi d a n s l ' in té rê t de la loi {Yazih emir ile 

bozma) q u e consacre le dro i t t u r c est u n e voie de recours e x t r a o r d i n a i r e , 

ouve r t e con t r e les j u g e m e n t s r e n d u s en d e r n i e r ressor t et non suscept ib les 

de cassa t ion . D ' a p r è s l 'ar t icle 343 d u code de p r o c é d u r e péna le (para­

g r a p h e s 33 et 34 ci -dessus) , seul le p r o c u r e u r g é n é r a l p rès la C o u r de cas­

sa t ion est c o m p é t e n t pour l ' exercer , ma i s il ne peu t le faire q u e sur o rd re 

formel du m i n i s t r e de la J u s t i c e . Le r ecou r s en ques t i on n 'es t donc pas 

d i r e c t e m e n t accessible aux jus t i c i ab les . En c o n s é q u e n c e , eu é g a r d aux 

règles de droi t i n t e r n a t i o n a l g é n é r a l e m e n t r e c o n n u e s , il ne doi t pas 

n é c e s s a i r e m e n t avoir é té exercé pour q u e pu i ssen t ê t r e j u g é e s rempl ies 

les exigences de l 'ar t icle 35 de la Conven t ion . 

Il s ' ensui t q u e le pourvoi d a n s l ' in té rê t de la loi ne doit pas , en pr inc ipe , 

ê t r e pr is en cons idé ra t ion au r e g a r d de la règle des six mois . Il en va tou­

tefois a u t r e m e n t si, c o m m e en l 'espèce, ce recours est effect ivement 

exe rcé . 

Il s ' a p p a r e n t e alors en effet à un pourvoi en cassa t ion o r d i n a i r e , per ­

m e t t a n t à la C o u r de cassa t ion d ' in f i rmer , le cas é c h é a n t , un j u g e m e n t 

con t e s t é et de renvoyer l 'affaire au t r i buna l infér ieur , et donc de r e m é d i e r 

à la s i tua t ion c r i t iquée pa r le ju s t i c i ab le . 

O r , pour l ' appréc ia t ion du respec t des condi t ions énoncées à l 'art icle 35 

de la C o n v e n t i o n , les o r g a n e s in s t i t ués pa r celle-ci ont tou jours fait e n t r e r 

en l igne de c o m p t e les pourvois en cassa t ion . La C o u r observe de surcroî t 

q u ' e n l 'espèce le moyen a r t i cu lé pa r le p r o c u r e u r géné ra l à l ' appui de son 

second pourvoi d a n s l ' in té rê t de la loi a bien é té e x a m i n é p a r la C o u r de 

cassa t ion ( p a r a g r a p h e 26 ci -dessus) , laquel le a d 'a i l l eurs s t a t u é c o m m e 

ins t ance de cassa t ion . Le fait q u e le pourvoi ait é té déc la ré non fondé au 

mot i f q u e la cause n 'ava i t pas révélé de v io la t ion man i fe s t e de la loi 

n ' en lève r ien à ce t t e c o n s t a t a t i o n . 
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46. En conclusion, la C o u r e s t ime , à l ' ins tar de la C o m m i s s i o n , q u ' e n 

s ' ad r e s san t au m i n i s t r e de la J u s t i c e p o u r q u e celui-ci se pourvû t d a n s 

l ' in té rê t de la loi, le r e q u é r a n t a mis en m o u v e m e n t u n e p r o c é d u r e qu i , en 

l ' occur rence , s 'est avé rée effective, et q u e le dé la i de six mois a b ien com­

m e n c é à cour i r le 8 j a n v i e r 1993, da t e de l ' a r rê t de la C o u r de cassa t ion sur 

le second pourvoi . 

M. O z t û r k ayan t a insi formé sa r e q u ê t e en t e m p s u t i le , l ' except ion du 

G o u v e r n e m e n t doit ê t r e r e je tée . 

B. Sur l e b i e n - f o n d é d u g r i e f 

/. Existence d'une ingérence 

47. Le G o u v e r n e m e n t sou t i en t q u e la c o n d a m n a t i o n de M. O z t û r k en 

sa q u a l i t é d ' é d i t e u r ne s au ra i t s ' ana lyser en u n e a t t e i n t e à la l iber té 

d ' express ion de l ' i n t é ressé . C e sera i t M. N . B e h r a m qui se ra i t l ' a u t e u r et 

le t i t u l a i r e réel du d ro i t à la l iber té d ' express ion , et l 'on ne sau ra i t al lé­

g u e r a u c u n e res t r i c t ion au droi t de diffuser ou d ' e x p r i m e r des opinions 

d a n s le chef de ce d e r n i e r , puisqu ' i l a bénéficié d 'un a c q u i t t e m e n t (pa ra ­

g r a p h e 22 ci-dessus) et q u e son ouv rage se t rouve en ven te l ibre en 

T u r q u i e depu i s 1991 ( p a r a g r a p h e 27 c i -dessus) . 

48. Le r e q u é r a n t ne se p rononce pas sur c e t t e ques t ion . 

49. La C o u r soul igne d ' abord q u e l 'ar t ic le 10 g a r a n t i t la l iber té 

d ' express ion à « t o u t e p e r s o n n e » ; il ne d i s t i n g u e pas d ' a p r è s la n a t u r e d u 

bu t r e c h e r c h é ni d ' a p r è s le rôle que les p e r s o n n e s , phys iques ou mora l e s , 

ont j o u é d a n s l 'exercice de ce t t e l iber té (voir, mutatis mutandis, l ' a r rê t 

C a s a d o Coca c. E s p a g n e du 24 février 1994, série A n" 285-A, pp. 16-17, 

§ 35). Il conce rne non s e u l e m e n t le c o n t e n u des in fo rma t ions mais aussi 

les moyens de leur diffusion, car tou te res t r ic t ion a p p o r t é e à ceux-ci 

touche le dro i t de recevoir et c o m m u n i q u e r des in fo rmat ions (voir, mutatis 

mutandis, l ' a r rê t A u t r o n i c A G c. Suisse du 22 ma i 1990, sér ie A n" 178, p . 23, 

§ 47) . Il est vrai q u ' u n é d i t e u r ne s 'associe pas fo rcémen t aux opinions 

e x p r i m é e s d a n s l 'ouvrage qu ' i l publ ie . C e p e n d a n t , en fourn issan t un sup­

por t aux a u t e u r s , il pa r t i c ipe à l 'exercice de la l iber té d ' express ion c o m m e 

il p a r t a g e i n d i r e c t e m e n t les « devoirs et r e sponsab i l i t é s » q u e les a u t e u r s 

a s s u m e n t lors de la diffusion de leurs opinions a u p r è s du public (voir, 

mutatis mutandis, l ' a r rê t Siirek c. Turquie (n" 1) [ G C ] , n" 26682/95 , § 63, 

C E D H 1999-IV ; p a r a g r a p h e 31 c i -dessus) . 

Bref, la C o u r e s t ime q u e la c o n d a m n a t i o n subie pa r M. O z t û r k pour 

avoir c o n t r i b u é à éd i t e r e t diffuser le livre de M. N. B e h r a m s 'analyse sans 

con te s t e en u n e « i ngé rence » d a n s l 'exercice pa r l ' in té ressé de la l iber té 

d ' express ion à lui g a r a n t i e p a r le p a r a g r a p h e 1 de l 'ar t ic le 10 (voir, mutatis 

mutandis, les a r r ê t s Engcl et a u t r e s c. Pays-Bas du 8 juin 1976, série A n" 22, 
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p. 40, §§ 94, 95, et M ù l l e r et a u t r e s c. Suisse du 24 m a i 1988, série A n" 133, 

p. 19, §§ 27-28). 

2. Justification de l'ingérence 

50. Pare i l le ingé rence enfre in t l 'ar t icle 10, sauf si elle r emp l i t les exi­

gences du p a r a g r a p h e 2 de ce t t e disposi t ion. Il y a donc lieu de d é t e r m i n e r si 

elle é ta i t « p révue p a r la loi », inspi rée pa r un ou des bu t s l ég i t imes a u 

r e g a r d dudi t p a r a g r a p h e et « nécessa i re d a n s u n e société d é m o c r a ­

t i que » pour les a t t e i n d r e . La C o u r va e x a m i n e r ces condi t ions une à une . 

a) « Prévue par la loi » 

5 1 . Le r e q u é r a n t sou t i en t q u e s'il est l ég i t ime de s a n c t i o n n e r le fait 

d'« inc i t e r le peup le au c r ime », l 'ar t ic le 312 § 2 du code péna l ne sau ra i t 

c e p e n d a n t p a s s e r p o u r confo rme a u x ex igences d e l 'a r t ic le 10 de la C o n ­

ven t ion , fau te de définir avec une c la r t é suff isante les é l é m e n t s cons t i tu ­

tifs du déli t qu ' i l r é p r i m e . 

52. Le G o u v e r n e m e n t c o m b a t ce t t e thèse et aff irme n o t a m m e n t que 

les ju r id i c t ions na t iona le s a p p l i q u e n t le t ex t e l i t ig ieux en confo rmi té avec 

les p r inc ipes é tabl i s et déve loppés d a n s la j u r i s p r u d e n c e de la C o u r de 

cassa t ion , d ' ap rè s laquel le les t r i b u n a u x sont t e n u s de r e c h e r c h e r si tel ou 

tel p ropos ou écri t est suscep t ib le ou non d ' e n g e n d r e r un d a n g e r immi­

n e n t p o u r l 'o rdre publ ic , et ce en t e n a n t c o m p t e des c i r cons tances pa r t i ­

cu l iè res de c h a q u e cas d ' espèce ( p a r a g r a p h e 35 c i -dessus) . Lu à la l umiè r e 

de la j u r i s p r u d e n c e en la m a t i è r e , le libellé de la d isposi t ion c r i t iquée 

s ' avére ra i t assez précis pour q u e l 'on puisse prévoir si u n ac te donné 

t o m b e ou non sous le coup de l ' infract ion visée. 

53 . La C o m m i s s i o n , p o u r sa p a r t , cons idè re q u e l 'a r t ic le 312 § 2 d u 

code péna l fourni t u n e base suff isante à la c o n d a m n a t i o n du r e q u é r a n t . 

54. La C o u r rappe l le sa j u r i s p r u d e n c e c o n s t a n t e selon laquel le l 'une des 

ex igences décou lan t de l ' express ion « p révue par la loi » est la prévisibi l i té 

de la m e s u r e conce rnée . O n ne p e u t donc cons idé re r c o m m e une « loi » 

q u ' u n e n o r m e énoncée avec assez de précis ion pour p e r m e t t r e au citoyen de 

rég le r sa condu i t e : en s ' e n t o u r a n t au besoin de conseils éc la i rés , il doit ê t re 

à m ê m e de prévoir , à un d e g r é r a i sonnab le d a n s les c i r cons tances de la 

c ause , les conséquences qui peuven t r é s u l t e r d ' u n ac te d é t e r m i n é . Elles 

n 'on t pas besoin d ' ê t r e prévis ibles avec une c e r t i t u d e abso lue : l ' expér ience 

révèle une tel le exigence hors d ' a t t e i n t e . En o u t r e , la c e r t i t u d e , b ien que 

h a u t e m e n t souha i t ab l e , s ' a ccompagne parfois d ' u n e r ig idi té excessive ; or 

le droi t doit savoir s ' a d a p t e r a u x c h a n g e m e n t s de s i tua t ion . Aussi beaucoup 

d e lois se se rven t -e l les , p a r la force d e s choses , de fo rmules p lus ou moins 

vagues don t l ' i n t e r p r é t a t i o n et l ' appl ica t ion d é p e n d e n t de la p r a t i q u e 

( a r r ê t Rekvényi c.Hongrie [ G C ] , n" 25390/94, § 34, C E D H 1999-III). 
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55. La C o u r r econna î t q u e , d a n s le d o m a i n e en cause , il peu t se révéler 

difficile d ' é l abo re r des lois d ' u n e précis ion abso lue , et q u ' u n e c e r t a i n e 

souplesse peu t ê t r e r equ i se pour p e r m e t t r e aux jur idic t ions na t iona le s de 

d é t e r m i n e r si u n e publ ica t ion doit passer p o u r de la p r o p a g a n d e s ép a ra ­

t i s te suscept ib le d ' inc i t e r les t iers à la ha ine et à l 'host i l i té . Si c l a i r e m e n t 

q u e soit réd igée une disposi t ion j u r i d i q u e , il y a i n é v i t a b l e m e n t une p a r t 

d ' i n t e r p r é t a t i o n des t r i b u n a u x , don t la fonction ju r id i c t ionne l l e ser t p r é ­

c i s é m e n t à é luc ider les po in t s obscurs et à d iss iper les d o u t e s qu i pour ­

r a i e n t subs i s te r q u a n t à l ' i n t e r p r é t a t i o n des n o r m e s (voir, mutatis mutandis, 

les arrêtsBaçkaya et Okçuoglu c. Turquie [ G C ] , n " 23536/94 et 24408/94, § 39, 

C E D H 1999-IV, tXRekvénji p réc i t é , ibidem). 

En l 'espèce, la C o u r observe q u e , c o n t r a i r e m e n t à ce q u e le r e q u é r a n t 

laisse e n t e n d r e , l 'ar t icle 312 § 2 ne confère pas aux cours de s û r e t é de 

l 'E ta t u n e m a r g e d ' app réc i a t i on excessive p o u r l ' i n t e r p r é t a t i o n des élé­

m e n t s const i tu t i fs de l ' infract ion qu ' i l définit . Le t e x t e en cause (para ­

g r a p h e 30 ci-dessus) r é p r i m e l ' inc i ta t ion à la ha ine et à l 'host i l i té lo rsque 

la d é m a r c h e p rocède d ' u n e d is t inc t ion fondée sur c e r t a i n s c r i t è r e s , l imi-

t a t i v e m e n t é n u m é r é s , et il prévoit une agg rava t ion des pe ines en cas de 

mise en péri l de la sécur i t é pub l ique . Le t ro i s i ème p a r a g r a p h e de l 'ar t icle 

312 renvoie par a i l leurs à l 'ar t icle 311 § 2, lequel con t ien t des indica t ions 

q u a n t aux types de publ ica t ions et aux moda l i t é s de diffusion p a r la voie 

desque l s l ' infraction peu t ê t r e c o m m i s e . De plus , la j u r i s p r u d e n c e en la 

m a t i è r e invoquée pa r le G o u v e r n e m e n t énonce c e r t a i n s pr inc ipes régis­

san t la qual i f ica t ion et la pun i t ion de l 'acte d ' inc i t a t ion au c r ime (pa ra ­

g r a p h e s 35 et 52 c i -dessus) . 

56. La C o u r relève q u e pour un m ê m e ouvrage deux fo rmat ions de la 

cour de s û r e t é de l 'E ta t ont r e t e n u des i n t e r p r é t a t i o n s et des qualif ica­

t ions d ive rgen te s et ont abou t i à deux j u g e m e n t s con t r ad ic to i r e s (pa ra ­

g r a p h e s 16 et 22 c i -dessus) . A ses yeux cela ne suffit toutefois pas à faire 

conclure in abstracto qu ' i l m a n q u a i t à l 'ar t icle 312 § 2 du code péna l la 

c la r t é et la précis ion voulues , et q u e l ' i n t e r p r é t a t i o n à laquel le s'est l ivrée 

la cour de s û r e t é de l 'Eta t p o u r c o n d a m n e r M . O z t ù r k allait au-de là de ce 

q u e l 'on pouvai t r a i s o n n a b l e m e n t prévoir . P o u r la C o u r , il s 'agit cepen­

d a n t là d 'un aspect pa r t i cu l i e r à p r e n d r e en cons idé ra t ion clans 

l ' appréc ia t ion de la nécess i té d a n s u n e société d é m o c r a t i q u e de l ' ingé­

rence cons idé rée , vu les a r g u m e n t s que le G o u v e r n e m e n t fait valoir à cet 

é g a r d ( p a r a g r a p h e s 61 et 67 c i -dessous) . 

57. Bref, la C o u r r econna î t , à l ' ins ta r de la C o m m i s s i o n , q u e l ' a t t e in t e 

a u dro i t à la l iber té d ' express ion du r e q u é r a n t é t a n t r é su l t ée de la con­

d a m n a t i o n de celui-ci au t i t r e de l 'ar t ic le 312 § 2 du code péna l peu t ê t r e 

cons idé rée c o m m e p révue p a r la loi (voir, mutatis mutandis, les a r r ê t s Ceylan 

c. Turquie [ G C ] , n" 23556/94 , § 25 , C E D H 1999-rV ; Inca l c. T u r q u i e du 

9 j u i n 1998, Recueil 1998-IV, pp . 1564-1565, § 4 1 , et Z a n a c. T u r q u i e du 

25 n o v e m b r e 1997, Recueil 1997-VTI, p . 2546, § 47) . 
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b) But légitime 

58. La C o u r relève q u e ce t t e ques t i on n ' a pas é té d é b a t t u e devan t elle 

p a r les p a r t i e s au l i t ige. La C o m m i s s i o n e s t i m e q u a n t à elle q u e la con­

d a m n a t i o n du r e q u é r a n t visait à p r é se rve r la « sécur i t é na t i ona l e ». 

59. Eu é g a r d au c a r a c t è r e sensible de la lu t t e con t r e le t e r r o r i s m e ainsi 

q u ' à la nécess i té p o u r les a u t o r i t é s d ' e x e r c e r l eu r vigi lance face à d e s ac tes 

suscept ib les d ' acc ro î t re la violence, et vu les moti fs énoncés d a n s l ' a r rê t 

r e n d u pa r la cour de s û r e t é de l 'E ta t le 30 m a r s 1989 ( p a r a g r a p h e 16 

c i -dessus) , la C o u r e s t ime pouvoir a d m e t t r e q u e la c o n d a m n a t i o n du 

r e q u é r a n t poursu iva i t d e u x b u t s compa t ib l e s avec l 'a r t ic le 10 § 2 : la 

défense de l 'o rdre et la p réven t ion du c r ime . 

c) « Nécessaire dans une société démocratique » 

i. Thèses présentées devant la Cour 

60. M. O z t ù r k sou t i en t avoir publ ié puis r ééd i t é l 'ouvrage l i t igieux en 

é t a n t convaincu qu ' i l ne recela i t r ien de dé l i c tueux . Il e s t i m e q u e les 

sanc t ions qu ' i l s 'est vu infliger du fait des opinions émises d a n s le livre ne 

t rouven t a u c u n e jus t i f ica t ion , ni au r e g a r d de la C o n v e n t i o n ni au r ega rd 

du dro i t i n t e r n e . A cet é g a r d , il observe que , d e u x a n s ap rè s que l u i -même 

eu t é té c o n d a m n é sur le f o n d e m e n t de l 'ar t icle 312 du code péna l , 

M. N. B e h r a m , l ' a u t e u r du livre, fut a c q u i t t é des m ê m e s chefs d 'accusa­

t ion ; depu i s , l 'ouvrage sera i t en ven t e l ibre en T u r q u i e et nul n ' au ra i t 

j u squ ' i c i c o m m i s un c r ime en s 'en insp i ran t . 

D ' a p r è s le r e q u é r a n t , ce t t e s i tua t ion p a r a d o x a l e i l lus t re la m a n i è r e 

dont les a u t o r i t é s t u r q u e s a b u s e n t de l 'ar t icle 312 § 2 pour s a n c t i o n n e r les 

h o m m e s po l i t iques , les ac t iv is tes des d ro i t s f o n d a m e n t a u x e t les in te l ­

lec tuels . 

61 . Le G o u v e r n e m e n t r é t o r q u e en p r e m i e r lieu q u e le r e q u é r a n t est 

m a l venu de faire valoir l ' a c q u i t t e m e n t de l ' a u t e u r du livre l i t igieux 

p o u r se p r é t e n d r e v ic t ime d ' u n e viola t ion de l 'ar t icle 10 d e la 

Conven t ion . D ' a p r è s lui, en effet, si la cour de s û r e t é de l 'E ta t , après 

avoir c o n d a m n é le r e q u é r a n t le 30 m a r s 1989, a a c q u i t t é l ' a u t e u r du 

livre le 22 m a i 1991, cela n ' es t q u e le r é su l t a t d e l ' inf luence sur 

l ' appl ica t ion de l 'ar t icle 312 § 2 du code péna l des « c h a n g e m e n t s in ter­

venus d a n s le m o n d e q u a n t à la m e n a c e du c o m m u n i s m e » ainsi q u e des 

« d é v e l o p p e m e n t s j u r i s p r u d e n t i e l s » en r eg i s t r é s d a n s l ' in terva l le . O r un 

r e v i r e m e n t j u r i s p r u d e n t i e l ou u n e évolut ion d a n s l ' appl ica t ion d e telle 

ou de tel le loi n ' a u r a i t a u c u n effet r é t roac t i f suscept ib le de prof i ter au 

r e q u é r a n t . 

Le G o u v e r n e m e n t sou t i en t q u e l o r squ ' une violat ion de la Conven t ion 

i n i t i a l e m e n t c o m m i s e a é té r é p a r é e p a r la su i t e , ce qu i a u r a i t é té le cas en 

l ' espèce, on ne devra i t plus s t a t u e r sur la ques t ion . Il e s t i m e en o u t r e qu' i l 
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sera i t i néqu i t ab le de conclure à la responsab i l i t é de la T u r q u i e sans t en i r 

c o m p t e des c h a n g e m e n t s s u s m e n t i o n n é s . A l 'appui de ce t t e t h è s e , il fait 

r e m a r q u e r q u e m ê m e si la C o u r concluai t à la violat ion de la Conven t i on 

d a n s c e t t e affaire, l ' a r rê t r e n d u en conséquence n ' inf luera i t en r i en sur la 

s i t ua t ion ac tue l le de M. Ozt i ï rk , p u i s q u ' e n p r a t i q u e l ' appl ica t ion de 

l 'ar t icle 312 § 2 du code péna l a u r a i t déjà é té assoupl ie . 

La c o n d a m n a t i o n de M. O z t ù r k et la m e s u r e d e confiscat ion des 

e x e m p l a i r e s r e s t a n t s de l 'édi t ion l i t ig ieuse a u r a i e n t é t é jus t i f iées 

eu é g a r d aux c i rcons tances qui p réva la ien t en 1989. De m ê m e , 

l ' a c q u i t t e m e n t de M. N. B e h r a m cons t i t ue r a i t lui auss i u n e décision 

j u s t e et a d a p t é e à la s i tua t ion qu i r égna i t en 1991. P o u r c o n d a m n e r le 

r e q u é r a n t , la cour de s û r e t é de l 'Eta t a u r a i t cons idéré l ' ensemble du 

livre, sans en isoler tel ou tel passage ; elle a u r a i t ainsi relevé q u e 

l 'ouvrage é ta i t consacré à la b iograph ie du « t e r ro r i s t e » I. Kaypakkaya , 

l eader de 1'« o rgan i sa t i on t e r ro r i s t e » T K P - M L , don t le but é ta i t de 

r e n v e r s e r le r é g i m e cons t i t u t i onne l en T u r q u i e ; pa r l 'éloge des act ivi tés 

de I. Kaypakkaya , les l imi tes de la c r i t ique accep tab le a u r a i e n t é t é 

dépas sées et u n e cau t ion m o r a l e offerte à la violence, à laquel le le 

T K P - M L s 'é ta i t au t refo is livré en vue d ' i n s t a u r e r un r é g i m e c o m m u ­

n i s t e . 

62. Le G o u v e r n e m e n t aff irme en o u t r e q u e t a n t à l ' époque de 

l ' é t ab l i s semen t de l 'acte d ' accusa t ion q u ' à celle du p rononcé du j u g e m e n t 

l i t igieux le T K P - M L cons t i tua i t une m e n a c e réel le et que , c o m p t e t e n u de 

la s i tua t ion qui r égna i t lorsqu ' i l avai t é té publ ié , le livre l i t ig ieux engen­

d ra i t un « r i sque ac tue l » et un « d a n g e r i m m i n e n t » pour l 'E ta t et la 

société tu rcs ( p a r a g r a p h e 61 ci-dessus) . Si depu i s les a n n é e s 90 l ' idéologie 

c o m m u n i s t e du T K P - M L ne cons t i tue plus u n e m e n a c e pour le pays, il 

n ' en irai t pas de m ê m e du « s é p a r a t i s m e » don t l ' o rgan i sa t ion s ' inspire­

ra i t . 

P o u r les ra isons ci-dessus, le G o u v e r n e m e n t e s t ime lég i t ime q u e la 

p r o p a g a n d e du t e r r o r i s m e et du s é p a r a t i s m e et l ' inc i ta t ion du peup le au 

c r ime a i en t é té é r igées en infract ion. Pare i l le i nc r imina t i on r e n t r e r a i t 

d a n s le cad re des res t r i c t ions à la l iber té d ' express ion q u ' a u t o r i s e le 

p a r a g r a p h e 2 de l 'ar t icle 10 de la C o n v e n t i o n , et l ' appréc ia t ion des faits 

cons t i tu t i f s de tels ac tes , suscept ib les de c o m p r o m e t t r e l 'o rdre social et la 

sécur i t é d a n s un pays, re lèvera i t de la m a r g e d ' app réc i a t i on pa r t i cu l i è re ­

m e n t i m p o r t a n t e laissée aux E t a t s en la m a t i è r e . Aussi la C o u r devra i t -

elle se b o r n e r à ef fectuer u n cont rô le de légal i té e t s ' abs ten i r de j u g e r des 

réa l i t és factuel les de la T u r q u i e e t , plus encore , de s u b s t i t u e r son a p p r é ­

ciat ion à celle des t r i b u n a u x i n t e r n e s sur la ques t i on de savoir si tel le ou 

telle publ ica t ion est suscept ib le ou non de cons t i t ue r u n e m e n a c e . A cet 

é g a r d , le G o u v e r n e m e n t r e p r o c h e à la C o m m i s s i o n , e n t r e a u t r e s griefs , 

d 'avoir omis de t en i r d û m e n t c o m p t e des c r i t è r e s r é s u l t a n t de l ' a r rê t p r é ­

cité Z a n a . 
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P o u r le r e s t e , il sou t i en t q u e la pe ine d ' a m e n d e de 285 000 livres 

t u r q u e s infligée au r e q u é r a n t devra i t ê t r e qual if iée de t r è s m o d é r é e et de 

p r o p o r t i o n n é e au sens de l 'ar t icle 10 § 2. 

En conclusion, la c o n d a m n a t i o n et la pe ine infligées au r e q u é r a n t 

p o u r r a i e n t r a i s o n n a b l e m e n t passe r pour avoir r é p o n d u à u n besoin social 

i m p é r i e u x et , p a r t a n t , pour avoir é té nécessa i res d a n s u n e société d é m o ­

c r a t i q u e . 

6 3 . D e l'avis de la C o m m i s s i o n , le livre l i t ig ieux s ' a p p a r e n t e sous de 

n o m b r e u x r a p p o r t s à un p a m p h l e t pol i t ique , où I. K a y p a k k a y a est r ep ré ­

sen t é c o m m e un héros et un exemple pour a u t r u i . T o u t en a d m e t t a n t qu ' i l 

n 'es t pas impossible que le livre se voulû t u n e source d ' i n sp i ra t ion pour 

ceux qui pour su iv ra i en t la l u t t e con t re les forces de l 'ordre t u r q u e s dans le 

Sud-Est du pays, la C o m m i s s i o n relève que le G o u v e r n e m e n t n ' a invoqué 

a u c u n pas sage i n d i q u a n t q u e le livre p récon i sa i t la p o u r s u i t e de la 

violence ou qu' i l jus t i f ia i t les ac tes t e r ro r i s t e s . 

Après avoir r appe lé l ' impor t ance pa r t i cu l i è re du déba t po l i t ique , élé­

m e n t ind i spensab le d a n s u n e société d é m o c r a t i q u e , la C o m m i s s i o n con­

clut q u ' e n l 'espèce, m ê m e si l 'on t ient compte de la m a r g e d ' app réc i a t ion 

des a u t o r i t é s na t iona l e s , la sanc t ion infligée au r e q u é r a n t n ' é t a i t pas j u s ­

tifiée au r e g a r d d e l 'ar t ic le 10 d e la Conven t ion . 

ii. Appréciation de la Cour 

64. La C o u r r appe l l e les p r inc ipes f o n d a m e n t a u x qui se d é g a g e n t de sa 

j u r i s p r u d e n c e re la t ive à l 'ar t icle 10, tels qu 'e l l e les a conf i rmés en d e r n i e r 

lieu d a n s t re ize a u t r e s affaires d i r igées con t r e la T u r q u i e ( p a r a g r a p h e 4 

ci-dessus ; voir, e n t r e s a u t r e s , l ' a r rê t Karatas c. Turquie [ G C ] , n" 23168/94, 

§ 4 8 , C E D H 1999-EV) : 

i. La l iber té d ' express ion cons t i tue l 'un des f o n d e m e n t s essen t ie l s d 'une 

société d é m o c r a t i q u e , l 'une des condi t ions p r imord i a l e s de son p rogrès et 

d e l ' é p a n o u i s s e m e n t de c h a c u n . Sous réserve du p a r a g r a p h e 2 de l 'ar t icle 

10, elle vau t non s e u l e m e n t p o u r les « in fo rmat ions » o u « idées «accuei l l ies 

avec faveur ou cons idé rées c o m m e inoffensives ou indi f fé ren tes , mais aussi 

pour celles qui h e u r t e n t , c h o q u e n t ou i nqu i è t en t : ainsi le veu len t le p lura­

l i sme, la to lé rance et l 'espri t d ' o u v e r t u r e sans lesquels il n 'es t pas de 

« société d é m o c r a t i q u e ». Tel le que la consacre l 'ar t icle 10, elle est assor t ie 

d ' excep t ions qui appe l l en t toutefois une i n t e r p r é t a t i o n é t r o i t e , et le besoin 

de la r e s t r e i n d r e doit se t rouve r é tabl i de m a n i è r e conva incan t e . 

ii. L 'adject i f « n é c e s s a i r e » , au sens de l 'ar t icle 10 § 2, i m p l i q u e u n 

« besoin social i m p é r i e u x ». Les E t a t s c o n t r a c t a n t s j ou i s s en t d ' une cer­

t a ine m a r g e d ' app réc i a t i on p o u r j u g e r de l ' ex is tence d 'un tel besoin , mais 

elle se double d ' un cont rô le e u r o p é e n p o r t a n t à la fois sur la loi et su r les 

décisions qui l ' app l iquen t , m ê m e q u a n d elles é m a n e n t d ' u n e ju r id ic t ion 

i n d é p e n d a n t e . La C o u r a donc c o m p é t e n c e pour s t a t u e r en d e r n i e r lieu 
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su r le point de savoir si une « res t r i c t ion » ou une « sanc t ion » se concilie 

avec la l iber té d ' express ion q u e p r o t è g e l 'ar t icle 10. 

iii. D a n s l 'exercice de son pouvoir de cont rô le , la C o u r doit cons idé re r 

l ' i ngérence l i t igieuse à la l u m i è r e de l ' ensemble de l 'affaire, y compr i s la 

t e n e u r de l 'ouvrage l i t igieux et le con t ex t e d a n s lequel il fut publ ié . En 

par t i cu l i e r , il i ncombe à la C o u r de d é t e r m i n e r si la m e s u r e inc r iminée 

é ta i t « p r o p o r t i o n n é e aux bu t s l ég i t imes poursuivis » et si les motifs 

invoqués pa r les a u t o r i t é s na t i ona l e s pour la jus t i f ie r a p p a r a i s s e n t « per­

t i n e n t s et suffisants ». Ce fa isant , la C o u r doit se convaincre q u e les au to ­

r i t és na t iona le s ont app l iqué des règles conformes aux pr inc ipes consacrés 

à l 'ar t ic le 10 et ce, de surcro î t , en se fondant su r u n e app réc i a t i on accep­

table des faits p e r t i n e n t s . 

65 . La C o u r observe q u e l 'ouvrage l i t igieux a la forme d ' un réci t 

b i o g r a p h i q u e consacré à I. Kaypakkaya , p e r s o n n a g e à l 'or igine d 'un 

m o u v e m e n t d ' e x t r ê m e g a u c h e qu i , à la su i te de son a r r e s t a t i o n , avait 

t rouvé la m o r t d a n s des c i r cons tances con t rove r sées . De pa r son style 

ép ique , le livre laisse t r a n s p a r a î t r e une apologie de I. Kaypakkaya , de 

ses pensées c o m m e de ses ac t ions . R e l a t a n t e s s e n t i e l l e m e n t des faits 

relat i fs à la d é m a r c h e po l i t ique de ce p e r s o n n a g e , l 'ouvrage décr i t les 

cond i t ions de sa d é t e n t i o n d a n s la pr ison de Diyarbak i r et t e n t e n o t a m ­

m e n t de convaincre le l ec teur que ce sont les a g e n t s de l 'E ta t qui sont 

r e sponsab les de sa m o r t . 

Pour la Cour , il est clair qu ' i l ne s'agit pas d 'une na r r a t i on n e u t r e des faits 

ayant en tou ré la vie de I. Kaypakkaya mais d 'un récit à vocation pol i t ique. 

Par le biais de son livre, l ' au t eu r en tenda i t , à tout le moins impl ic i t ement , 

s t igmat i se r t an t l 'action des au to r i t é s t u r q u e s dans la lu t te con t re les mou­

v e m e n t s d ' e x t r ê m e gauche que la condui te des responsables supposés de la 

mor t de I. Kaypakkaya . Q u o i q u ' i n d i r e c t e m e n t , l 'ouvrage appor ta i t ainsi un 

sout ien mora l à l 'idéologie dont ce p e r s o n n a g e étai t pa r t i s an . 

De son côté , la cour de s û r e t é de l 'Eta t a cons idéré q u ' e n v é n é r a n t le 

c o m m u n i s m e et le « t e r ro r i s t e » q u ' é t a i t I. K a y p a k k a y a le livre 

« incit [ait] e x p r e s s é m e n t le peup le à la ha ine et à l ' hos t i l i t é» (para ­

g r a p h e 16 c i -dessus) . Dès lors q u e la cour de s û r e t é de l 'E ta t n ' a pas 

e s t imé nécessa i re de m e n t i o n n e r , d a n s son a r r ê t du 30 m a r s 1989, les 

passages censés d o n n e r au livre u n tel c a r a c t è r e , la C o u r doit suppose r 

q u e ladi te ju r id ic t ion a fait s iennes les conclusions du p r o c u r e u r de la 

R é p u b l i q u e , tel les qu 'e l les é t a i en t exposées d a n s l 'acte d ' accusa t ion du 

14 février 1989. Elle relève toutefois q u e lesdi tes conclusions cons i s ten t 

pour l 'essent iel en un c o m m e n t a i r e des p o è m e s - p o u r la p lupar t 

e m p r u n t é s à des publ ica t ions l i t t é r a i r e s - a n n o n ç a n t les c h a p i t r e s du 

livre l i t igieux et dont le p r o c u r e u r s emble s ' ê t re servi c o m m e de gloses 

afin de m e t t r e au j o u r le sens caché de c h a q u e c h a p i t r e . Q u a n t au 

passage c o n c e r n a n t le pè re d e I. K a y p a k k a y a et au v œ u e x p r i m é à la 

d e r n i è r e page du livre, la C o u r n 'y voit r ien qui puisse conférer une 
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v i ru lence pa r t i cu l i è r e à la c r i t ique po l i t ique e x p r i m é e pa r l 'ouvrage 

( p a r a g r a p h e 14 c i -dessus) . 

66. Quo i qu ' i l en soit, la C o u r rappe l le que l 'ar t icle 10 § 2 de la 

Conven t ion ne laisse g u è r e de p lace p o u r des res t r i c t ions à la l iber té 

d ' express ion d a n s le d o m a i n e d u discours pol i t ique ou de ques t ions 

d ' i n t é r ê t géné ra l . De plus , les l imi tes d e la c r i t ique admiss ib le sont plus 

la rges à l ' égard du g o u v e r n e m e n t q u ' à l ' égard d ' un s imple pa r t i cu l i e r , ou 

m ê m e d ' un h o m m e po l i t ique . D a n s un sys tème d é m o c r a t i q u e , les act ions 

ou omiss ions du g o u v e r n e m e n t doivent se t rouver p lacées sous le cont rô le 

a t t e n t i f non s e u l e m e n t des pouvoirs législat i f et j ud ic i a i r e , ma i s auss i de 

l 'opinion pub l ique . En o u t r e , la posi t ion d o m i n a n t e qu ' i l occupe lui com­

m a n d e de t é m o i g n e r de r e t e n u e d a n s l 'usage de la voie péna l e , s u r t o u t s'il 

y a d ' a u t r e s moyens de r é p o n d r e aux a t t a q u e s et c r i t iques injustif iées de 

ses adversa i res . Il r es te ce r t e s loisible aux a u t o r i t é s c o m p é t e n t e s de l 'E ta t 

d ' a d o p t e r , en leur qua l i t é de g a r a n t e s de l 'o rdre public, des m e s u r e s , 

m ê m e péna l e s , des t inées à réag i r de m a n i è r e a d é q u a t e et non excessive à 

de pare i l s p ropos . Enfin, là où les p ropos l i t igieux inc i ten t à l 'usage de la 

violence à l ' égard d 'un individu, d ' un r e p r é s e n t a n t de l 'E ta t ou d ' une 

p a r t i e de la popu la t ion , les a u t o r i t é s na t i ona l e s j ou i s sen t d ' une m a r g e 

d ' app réc i a t ion plus l a rge d a n s leur e x a m e n de la nécess i té d ' u n e ingé­

rence d a n s l 'exercice de la l iber té d ' express ion (voir, p a r m i b e a u c o u p 

d ' a u t r e s , l ' a r rê t Ceylan, p r éc i t é , § 34) . 

67. A cet éga rd , il i m p o r t e de r a p p e l e r la conclusion énoncée p a r la 

cour de s û r e t é de l 'E ta t d a n s sa fo rma t ion qui j u g e a l ' a u t e u r du livre, 

M. N. B e h r a m . D a n s son a r r ê t du 22 m a i 1991, ladi te jur idic t ion déc l a r a en 

effet, sur la foi de l'avis d ' un comi té d ' e x p e r t s cons t i tué de trois 

professeurs de droi t péna l , que r ien d a n s l 'ouvrage en cause ne recela i t 

une inc i ta t ion au c r ime suscept ib le de jus t i f ie r la c o n d a m n a t i o n de 

M. N. B e h r a m au t i t r e de l 'ar t icle 312 du code péna l ( p a r a g r a p h e 22 

ci-dessus) . 

Pour la Cour , à la différence du G o u v e r n e m e n t , ce t t e con t rad ic t ion 

f r a p p a n t e e n t r e les i n t e r p r é t a t i o n s d ' un m ê m e livre d o n n é e s , à d e u x ans 

d ' in te rva l le environ, p a r d e u x fo rmat ions d ' u n e m ê m e ju r id i c t ion est un 

é l é m e n t à p r e n d r e en cons idé ra t ion , c o m p t e t e n u de ce q u ' é t a i t l 'enjeu 

pour le r e q u é r a n t de la p r o c é d u r e le c o n c e r n a n t ( p a r a g r a p h e s 24-26 et 60 

ci-dessus ). 

68. La C o u r e s t ime q u e les propos t e n u s d a n s l 'édi t ion l i t igieuse du 

livre, don t le c o n t e n u ne diffère d 'a i l l eurs a u c u n e m e n t de celui des a u t r e s 

éd i t ions , ne s a u r a i e n t passe r pour u n e inc i ta t ion à l 'usage de la violence, à 

l 'host i l i té ou à la ha ine e n t r e ci toyens ( p a r a g r a p h e s 64 et 66 c i -dessus) . 

C e r t e s , elle a d m e t q u ' o n ne s au ra i t exc lure q u e pare i l écri t cache des 

objectifs et i n t en t i ons d i f férents de ceux qu ' i l affiche p u b l i q u e m e n t (voir, 

mutatis mutandis, l ' a r rê t Inca l , p réc i t é , p . 1567, § 51) . Toute fo i s , en 

l 'absence de p reuve d ' u n e act ion conc rè t e p r o p r e à la d é m e n t i r , la C o u r ne 
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voit pas de ra ison de d o u t e r de la s incér i té du but poursuivi p a r M. Ôzt i i rk 

d a n s la d e u x i è m e édi t ion du livre, d ' a u t a n t moins q u e la p r e m i è r e avai t 

é té épuisée sans faire l 'objet de pou r su i t e s jud ic i a i r e s ( p a r a g r a p h e 11 

c i -dessus) . 

69. A cet égard , la C o u r rappe l le qu 'e l l e est p r ê t e à t en i r c o m p t e des 

c i r cons tances e n t o u r a n t les cas soumis à son e x a m e n , en pa r t i cu l i e r des 

difficultés liées à la lu t t e con t r e le t e r r o r i s m e (voir l ' a r rê t Incal , p réc i t é , 

pp. 1568-1569, § 5 8 ) . 

La C o u r r econna î t qu ' i l a p p a r t e n a i t aux t r i b u n a u x i n t e r n e s de d é t e r ­

m i n e r si le r e q u é r a n t avait publié le livre l i t igieux d a n s un but r é p r é h e n -

sible. Pa r a i l leurs , le fait q u e le droi t i n t e r n e n 'exige pas de p rouve r que 

l 'acte r ep roché au r e q u é r a n t a eu u n effet concre t ( p a r a g r a p h e 35 ci-

dessus) n'affaiblit pas en soi la nécess i té de jus t i f ie r l ' ingérence au r ega rd 

de l 'ar t ic le 10 § 2. 

En l 'espèce, la C o u r n 'es t pas conva incue q u e de l 'édi t ion de n o v e m b r e 

1988 il pouvai t r é s u l t e r à long t e r m e des conséquences néfas tes pour la 

défense de l 'o rdre et la p réven t ion du c r ime en T u r q u i e . De fait, le livre en 

cause se t rouve en ven t e l ibre d e p u i s 1991 et il n ' a a p p a r e m m e n t pas eu 

p o u r effet d ' agg rave r la m e n a c e « s é p a r a t i s t e » qui , d ' ap rè s le G o u v e r n e ­

m e n t , ex is ta i t t a n t avan t q u ' a p r è s la c o n d a m n a t i o n de M. Oz t i i rk (para ­

g r a p h e 61 c i -dessus) . Le G o u v e r n e m e n t n ' a pas expl iqué non plus en quoi 

la d e u x i è m e édi t ion du livre eût pu g ê n e r les a u t o r i t é s jud ic i a i r e s plus que 

la p r e m i è r e , publ iée en oc tobre 1988 ( p a r a g r a p h e 11 ci-dessus) . 

La C o u r ne voit donc r ien qui lui p e r m e t t e de conclure à une que l ­

conque responsab i l i t é de M. Ôz t i i rk d a n s les p r o b l è m e s q u e pose le t e r ro ­

r i sme en T u r q u i e et elle e s t ime q u e l 'usage de la voie péna le à [ 'encontre 

de l ' in té ressé ne s au ra i t passe r pour jus t i f ié d a n s les c i r cons tances de 

l 'espèce, qu i , c o n t r a i r e m e n t à ce q u e le G o u v e r n e m e n t sou t i en t , ne sont 

pas c o m p a r a b l e s à celles r e n c o n t r é e s d a n s l 'affaire Z a n a ( a r r ê t p réc i t é , 

p . 2549, §§ 58-60 ; p a r a g r a p h e 62 c i -dessus) . 

70. Q u a n t à l ' a r g u m e n t que le G o u v e r n e m e n t t i re du c a r a c t è r e 

m o d é r é de la pe ine d ' a m e n d e imposée au r e q u é r a n t ( p a r a g r a p h e s 16 et 62 

c i -dessus) , la C o u r r econna î t q u e la n a t u r e et la l ou rdeu r des pe ines infli­

gées sont aussi des é l é m e n t s à p r e n d r e en cons idé ra t ion lorsqu ' i l s 'agit de 

m e s u r e r la p r o p o r t i o n n a l i t é de l ' ingérence p a r r a p p o r t au bu t qu 'e l le 

poursu i t (voir, e n t r e a u t r e s , l ' a r rê t Ceylan, p r éc i t é , § 37) . 

Toutefo is , eu é g a r d à ses conclusions ci-dessus ( p a r a g r a p h e s 68-69) et 

au fait que l 'aspect p réven t i f de l ' ingérence cons idérée - à savoir la saisie 

des e x e m p l a i r e s l i t igieux du livre - soulève à lui seul des p r o b l è m e s sur le 

t e r r a i n de l 'ar t icle 10 (voir, n o t a m m e n t , l ' a r rê t Incal p réc i t é , p . 1568, § 56), 

la C o u r e s t ime , d a n s les c i rcons tances de l 'espèce, ne pas pouvoir accorder 

un poids décisif audi t a r g u m e n t . 

71 . La C o u r cons idère donc q u e n ' a pas é té d é m o n t r é e en l 'espèce 

l ' ex is tence , à l ' époque de l 'édi t ion l i t igieuse, d 'un « besoin social i m p é -



ARRÊT ÔZTÙRK c. TURQUIE 349 

r i eux » qu i p e r m î t de cons idé re r l ' ingérence e x a m i n é e c o m m e « pro­

p o r t i o n n é e au bu t l ég i t ime poursuivi ». 

72. Sur ce point , la C o u r ne peu t pas non plus suivre le G o u v e r n e m e n t 

lorsqu ' i l a r g u ë de « d é v e l o p p e m e n t s j u r i s p r u d e n t i e l s » i n t e r v e n u s ap rès la 

c o n d a m n a t i o n du r e q u é r a n t pour aff i rmer que l o r s q u ' u n e viola t ion de la 

Conven t i on i n i t i a l emen t c o m m i s e a p a r la su i te é té r é p a r é e , on ne doit 

p lus s t a t u e r sur la ques t ion ( p a r a g r a p h e 61 c i -dessus) . 

73. Ayan t pour seule tâche d ' app réc i e r les c i r cons tances p ropres à 

l 'espèce, la C o u r r appe l l e q u ' u n e décision ou une m e s u r e favorable au 

r e q u é r a n t ne suffit en pr inc ipe à lui r e t i r e r la q u a l i t é de « v ic t ime » que 

si les au to r i t é s na t i ona l e s on t r econnu , exp l i c i t emen t ou en subs t ance , 

puis r é p a r é la violat ion de la Conven t i on (voir, e n t r e a u t r e s , l ' a r rê t 

A m u u r c. F r a n c e d u 25 j u i n 1996, Recueil 1996-III, p . 846, § 36) . O r , en 

l 'espèce, le r e q u é r a n t n ' a m ê m e pas bénéficié de s emblab l e décis ion ou 

m e s u r e . 

A cet égard , la C o u r se b o r n e r a à re lever la posi t ion a d o p t é e pa r les 

a u t o r i t é s jud ic ia i res au sujet de l ' a c q u i t t e m e n t de M. N . B e h r a m , donc 

b ien ap rè s la c o n d a m n a t i o n de M. Ôzt i i rk . 

Ainsi , d a n s son a r r ê t du 8 j a n v i e r 1993 re la t i f au second pourvoi dans 

l ' i n t é rê t de la loi formé p a r le p r o c u r e u r g é n é r a l , la C o u r de cassa t ion 

s ' e x p r i m a de la m a n i è r e su ivan te ( p a r a g r a p h e s 25 et 26 ci-dessus) : 

« que (...) le jugement acquittant Mustafa Nihat [Behram] est devenu définitif sans 

qu'un pourvoi en cassation ait été formé ; que, pour finir, rien ne montre que 

l'appréciation du contenu du livre Devant le témoignage de la vie -Journal d'une mort sous la 

torture effectuée dans le jugement de première instance manque de pertinence et doive 

être invalidée ». 

P a r m i les a n n e x e s au m é m o i r e en rép l ique du G o u v e r n e m e n t 

( p a r a g r a p h e 8 ci-dessus) se t rouve pa r a i l leurs un c o m m u n i q u é d a t a n t 

du 14 d é c e m b r e 1995 et ad re s sé au min i s t è r e de la J u s t i c e p a r le par­

que t p rès la cour de s û r e t é de l 'Eta t d ' A n k a r a . Ce d e r n i e r é m e t t a i t l'avis 

su ivant : 

« en fait, avec l'arrêt (...) du H janvier 1993, par lequel la Cour de cassation a écarté le 

pourvoi de (...) Unsal Oztiirk, la contradiction existant entre les deux jugements de [la 

cour de sûreté de l 'Etat] a été levée, et il a ainsi été confirmé que le jugement conforme 

à la loi était bien celui rendu le 30 mars 1989 contre Unsal Ozturk (...) » 

A suppose r m ê m e q u e des « d é v e l o p p e m e n t s j u r i s p r u d e n t i e l s » a ien t 

inspiré l ' a c q u i t t e m e n t de M. N. B e h r a m , force est a lors de c o n s t a t e r qu' i ls 

ne se sont pas avérés su f f i s ammen t p e r t i n e n t s p o u r p e r m e t t r e à la Cour 

de cassa t ion de r e m é d i e r à la s i tua t ion q u e le r e q u é r a n t 

dénonce m a i n t e n a n t d e v a n t la C o u r ( p a r a g r a p h e s 24-26 ci-dessus ; voir 

é g a l e m e n t le p a r a g r a p h e 17). 

74. Dès lors, la C o u r conclut à la violat ion de l 'ar t ic le 10 de la Con­

ven t ion . 
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III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 1 DU 

P R O T O C O L E № 1 

75. Le r e q u é r a n t sou t i en t en o u t r e q u e la m e s u r e de confiscat ion p ro ­

noncée en l 'espèce par la cour de s û r e t é de l 'E ta t a enfreint l 'ar t icle 1 du 

Pro tocole n" 1, qui se lit c o m m e suit : 

« Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

prive de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas atteinte au droit que possèdent les Etats 

de met t re en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 

biens conformément à l 'intérêt général ou pour assurer le paiement des impôts ou 

d'autres contributions ou des amendes. » 

76. Il échet de re lever q u e la m e s u r e dont se p la in t le r e q u é r a n t 

r e p r é s e n t e un effet accessoire de sa c o n d a m n a t i o n ( p a r a g r a p h e 28 ci-

des sus ) , cons t i tu t ive de la violat ion de l 'ar t icle 10 c o n s t a t é e p a r la C o u r . 

En c o n s é q u e n c e , il n 'y a pas lieu d ' e x a m i n e r s é p a r é m e n t ce gr ief (voir, 

mutatis mutandis, l ' a r rê t Pa r t i social iste et a u t r e s c. T u r q u i e du 25 m a i 1998, 

Recueil 1998-III, p . 1259, § 5 7 ) . 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

77. Le r e q u é r a n t d e m a n d e r é p a r a t i o n d u d o m m a g e m a t é r i e l qu ' i l dit 

avoir subi , ainsi q u e le r e m b o u r s e m e n t des frais et d é p e n s exposés pa r lui 

aux fins de la p r o c é d u r e i n t e r n e et d e v a n t la C o m m i s s i o n et la C o u r . Il 

s ' appu ie sur l 'ar t icle 41 de la Conven t ion , ainsi libellé : 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une satis­

faction équitable. » 

A. D o m m a g e m a t é r i e l 

78. Le r e q u é r a n t r é c l a m e u n e s o m m e de 15 719 dol lars a m é r i c a i n s 

( U S D ) , à ma jo re r d ' i n t é r ê t s , p o u r la p e r t e r é s u l t a n t de la confiscat ion de 

3 195 e x e m p l a i r e s de l 'édi t ion l i t ig ieuse, dont le prix u n i t a i r e é ta i t de 

1 500 000 livres t u r q u e s ( T R L ) , soit 4,92 U S D , y compr i s les frais de 

pub l ica t ion et le bénéfice . 

Il r é c l a m e auss i r é p a r a t i o n p o u r son m a n q u e à g a g n e r , qu ' i l chiffre 

a p p r o x i m a t i v e m e n t à 442 800 U S D en t e n a n t c o m p t e des ven te s de ré­

éd i t ions u l t é r i e u r e s qu ' i l n ' a pu réa l i ser . A cet éga rd , il e s t ime q u e le livre 

a u r a i t pu faire au moins d e u x éd i t ions pa r a n n é e , c h a c u n e de 5 000 e x e m ­

pla i res , ce qui r e p r é s e n t e r a i t u n po ten t i e l de 90 000 e x e m p l a i r e s , chacun 

pouvan t ê t r e vendu à 4, 92 U S D . 
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De surcro î t , le r e q u é r a n t sollicite le r e m b o u r s e m e n t de la s o m m e de 

285 000 T R L (121 U S D ) versée p a r lui à t i t r e d ' a m e n d e . 

79. Le G o u v e r n e m e n t s 'élève con t re ces p r é t e n t i o n s . Il sout ien t 

n o t a m m e n t q u e l 'on ne s au ra i t r e v e n d i q u e r un droi t à r é p a r a t i o n du fait 

d ' une m e s u r e de confiscat ion d ' u n e pub l ica t ion dé l i c tueuse o r d o n n é e et 

e x é c u t é e c o n f o r m é m e n t à la loi. 

Q u a n t aux d e m a n d e s se r a p p o r t a n t au m a n q u e à g a g n e r , elles se ra ien t 

hypo thé t i ques et d é n u é e s de tou t f o n d e m e n t . En tou t é ta t de cause , si 

M . Ôz t i i rk n 'es t p lus l ' éd i t eur du livre, lequel se t rouve en ven t e depuis 

1991, c 'est , selon le G o u v e r n e m e n t , pa rce qu ' i l a é té incapab le de faire une 

offre plus i n t é r e s s a n t e q u e celles de maisons c o n c u r r e n t e s . 

80. La C o u r relève q u e l ' a m e n d e infligée au r e q u é r a n t et la confisca­

t ion des e x e m p l a i r e s de l 'édi t ion l i t igieuse sont des conséquences d i rec tes 

de la violat ion c o n s t a t é e sur le t e r r a i n de l 'ar t icle 10 de la C o n v e n t i o n . Il y 

a donc lieu d ' o r d o n n e r d ' abord le r e m b o u r s e m e n t in t ég ra l à l ' in té ressé de 

l ' a m e n d e a c q u i t t é e p a r lui. Q u a n t aux e x e m p l a i r e s confisqués, il ressort 

du dossier de l 'affaire que la p r e m i è r e édi t ion du livre é ta i t épu i sée ; par 

a i l leurs , des 3 195 e x e m p l a i r e s de la d e u x i è m e édi t ion saisis en l 'espèce 

3 133 l 'ont é té d a n s les locaux de la ma i son d ' éd i t ion Y u r t Ki tap-Yayin et 

2 845 e x e m p l a i r e s ont é té d é t r u i t s . La C o u r no te é g a l e m e n t q u e , selon un 

avis émis le 12 m a i 1997 pa r l 'Union des éd i t eu r s de T u r q u i e (Türkiye 

Yayinalar Birligi), le pr ix de ven t e d 'un i m p r i m é c o m p a r a b l e à celui publié 

p a r le r e q u é r a n t s 'élevait , à ladi te d a t e , à 500 000 T R L (3,58 USD) 

envi ron. 

En ce qu i conce rne les p r é t e n t i o n s du r e q u é r a n t re la t ives à la p e r t e de 

ven t e s fu tures du livre, la C o u r ne p e u t y faire droi t , eu é g a r d à leur 

c a r a c t è r e spécula t i f et à l ' impossibi l i té de pa rven i r , su r la base du dossier , 

à une quan t i f i ca t ion précise du m a n q u e à g a g n e r ainsi subi . 

En conclusion, la Cour , s t a t u a n t en équ i t é sur la base de l ' ensemble des 

in fo rmat ions en sa possession, al loue au r e q u é r a n t 10 000 U S D pour 

d o m m a g e m a t é r i e l . 

B. Fra is e t d é p e n s 

81 . Le r e p r é s e n t a n t du r e q u é r a n t d e m a n d e à la C o u r de p r e n d r e en 

c o m p t e le c o n t r a t passé le 10 ma i 1993 e n t r e l u i -même et le r e q u é r a n t . 

Aux t e r m e s de cet accord, M. Ôz t i i rk devai t à son avocat 100 000 000 T R L 

(10 227 U S D à l ' époque) ma i s , vu l ' impossibi l i té pour lui de verser la 

s o m m e , en ra ison de difficultés f inancières dues au fait qu ' i l avai t é té 

inca rcé ré à p lus ieurs repr i ses p o u r d ' a u t r e s ouvrages publ iés e n t r e les 

a n n é e s 1994 et 1997, il é ta i t p révu q u e l 'avocat pe rcevra i t 10 % du mon­

t a n t é v e n t u e l l e m e n t accordé pa r la C o u r au t i t r e de la sa t i s fac t ion équi­

t ab le . 
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82. Le G o u v e r n e m e n t t rouve ce t t e s o m m e excessive p a r c o m p a r a i s o n 

avec les hono ra i r e s q u e p r a t i q u a i e n t n o r m a l e m e n t les avocats en 1993. Il 

sou t ien t pa r a i l leurs q u e si le conseil du r e q u é r a n t a accep té de t rava i l le r 

g r a t u i t e m e n t j u s q u ' e n 1999, alors qu ' i l avait la possibil i té de r ecouvre r sa 

c r é a n c e pa r les voies de l ' exécut ion forcée, il s 'agit là d ' une c i r cons tance ne 

pouvan t e n g a g e r la r esponsab i l i t é du G o u v e r n e m e n t . 

83 . La C o u r observe q u ' a u t i t r e des frais et d é p e n s le r e q u é r a n t 

r éc l ame s e u l e m e n t le r e m b o u r s e m e n t des honora i r e s de son r e p r é s e n t a n t , 

M. O n d ù l . Suivant les c r i t è res qui se d é g a g e n t de sa j u r i s p r u d e n c e , il lui 

faut donc r e c h e r c h e r si la s o m m e ainsi r é c l a m é e a é té r é e l l e m e n t e n g a g é e 

afin de p réven i r ou r e d r e s s e r le fait jugé cons t i tu t i f d ' une viola t ion de la 

Conven t ion , si elle co r r e sponda i t à u n e nécess i té et si elle est d 'un mon­

t an t r a i sonnab le (voir, p a r m i b e a u c o u p d ' a u t r e s , l ' a r rê t Baskaya et 

Okçuoglu, p réc i t é , § 98) . La C o u r relève q u e M. Ôndi i l a a s su ré la défense 

du r e q u é r a n t t ou t au long de la p r o c é d u r e i n t e r n e et a r e p r é s e n t é 

l ' in té ressé t a n t devan t la C o m m i s s i o n q u e d a n s la p r o c é d u r e écr i te devan t 

la Cour . S t a t u a n t là aussi en é q u i t é , la C o u r e s t ime ra i sonnab le d ' a l louer 

20 000 francs français au r e q u é r a n t pour ses frais et d é p e n s . 

C. I n t é r ê t s m o r a t o i r e s 

84. La C o u r j u g e app rop r i é de prévoir le v e r s e m e n t d ' i n t é r ê t s m o r a ­

to i res au t a u x a n n u e l de 5 % pour la s o m m e octroyée en dol lars a m é r i c a i n s 

et de 3,47 % pour la s o m m e accordée en francs français . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Rejette l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t icle 10 de la C o n v e n t i o n ; 

3. Dit qu ' i l n'y a pas lieu d ' e x a m i n e r le gr ief t i ré de l 'ar t icle 1 du Pro ­

tocole n" 1 ; 

4. Dit 

a) q u e l 'E ta t d é f e n d e u r doit ve r se r a u r e q u é r a n t , d a n s les t rois mois, 

les s o m m e s su ivan tes , à conver t i r en l ivres t u r q u e s au t a u x appl icable à 

la d a t e du r è g l e m e n t : 

i. 10 000 (dix mille) dol lars a m é r i c a i n s pour d o m m a g e m a t é r i e l ; 

ii. 20 000 (vingt mil le) francs français pour frais et d é p e n s ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r , à c o m p t e r de l ' exp i ra t ion dudi t 

déla i et j u s q u ' a u v e r s e m e n t , d ' un i n t é r ê t s imple aux t a u x su ivan ts : 

i. 5 % l 'an p o u r la s o m m e a l louée en dol lars a m é r i c a i n s ; 

ii. 3,47 % l 'an pour la s o m m e a l louée en francs français ; 

5. Rejette la d e m a n d e de sa t is fact ion équ i t ab l e pour le su rp lus . 
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M a u d DE B O E R - B U Q U I C C H I O 

Greff ière adjointe 

Fai t en français et en ang la i s , puis p rononcé en aud ience pub l ique au 

Pala is des Dro i t s de l ' H o m m e , à S t r a sbourg , le 28 s e p t e m b r e 1999. 

Luzius WILDHABER 

P ré s iden t 
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A N N E X E 

A V I S D E LA C O M M I S S I O N E U R O P É E N N E 

D E S D R O I T S D E L ' H O M M E 1 

( formulé dans le r appor t de la C o m m i s s i o n 2 du 30 j u i n 1998) 

[La Commission siégeait dans la composition suivante : 

M M . S . TRF.CI ISEI, présidenl, 

J . - C . G E U S , 

M . P . PEI.I.ONPÀÀ, 

E . BXJSUTTIL, 

G A U K U R G Ò R U N D S S O N 

A . § . G Ò Z U B Ù Y Ù K , 

A . W E I T Z E L , 

J . - C . SOYER, 

H . D A N E L I U S , 

M""' G . H . T H U N E , 

M M . F . M A R T I N E Z , 

C . L . ROZAKIS, 

M""' J . LlDDY, 

M M . L . L O U C A I D E S , 

M . A . N O W I C K I , 

I . CABRAI. B A R R I T O , 

B . C O N F O R T I , 

N . BRATZA, 

I . BF.KÉS, 

D . SVABY, 

G . R E S S , 

A . PERENIC, 

C . BÌRSAN, 

P . L O R E N Z E N , 

K . HERNIJL, 

E . BlEI.IÙNAS, 

E . A . A L K E M A , 

V I I A AMICÒ, 

M " " M . H I O N , 

M M . R . NIC:OLI.\I, 

A . ARABADJIEY, 

M . M . DE SALVIA, secrétaire 

1. Traduction ; original anglais. 
2. L'avis se réfère à des paragraphes antérieurs du rapport de la Commission, dont le texte 
intégral peut être obtenu au greffe de la Cour. 

et 
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A. G r i e f s d é c l a r é s r e c e v a b l e s 

35. La C o m m i s s i o n a déc la ré recevables les griefs su ivan t s du r e q u é ­

r a n t : 

- la c o n d a m n a t i o n de l ' in té ressé pour la publ ica t ion de l 'ouvrage en 

ques t i on s ' ana lysera i t en une ingé rence injustifiée dans l 'exercice de son 

droi t à la l iber té de p e n s é e et à la l iber té d ' express ion , en pa r t i cu l i e r d e 

son droi t de recevoir ou de c o m m u n i q u e r des in fo rma t ions ou des idées ; 

- la saisie de l ' ensemble des e x e m p l a i r e s de l 'ouvrage cons t i t ue ra i t une 

a t t e i n t e injustifiée à son droi t au respec t de ses b iens . 

B. P o i n t s e n l i t i g e 

36. Les poin ts en li t ige en l 'espèce sont les su ivan t s : 

- la c o n d a m n a t i o n du r e q u é r a n t pour la publ ica t ion de l 'ouvrage e n 

ques t i on empor te - t - e l l e violat ion de son droi t à la l iber té de pensée et à la 

l iber té d ' express ion tel q u e g a r a n t i par l 'ar t icle 10 de la C o n v e n t i o n ? 

- la saisie des e x e m p l a i r e s de l 'ouvrage e n ques t ion a-t-elle po r t é 

a t t e i n t e au droi t de l ' in té ressé au respec t de ses b iens consacré p a r 

l 'ar t icle 1 du Protocole n" 1 à la Conven t ion ? 

C. Q u a n t à l 'art ic le 10 d e la C o n v e n t i o n 

37. Le r e q u é r a n t se p la in t su r le t e r r a i n de l 'ar t ic le 9 de la Conven t i on 

q u e sa c o n d a m n a t i o n pour avoir publ ié u n livre s 'analyse en u n e ingé rence 

injustifiée d a n s l 'exercice de son droi t à la l ibe r té de pensée et à la l iber té 

d ' express ion . 

38 . L a C o m m i s s i o n e s t i m e q u e le gr ief du r e q u é r a n t p o r t e essen­

t i e l l emen t sur u n e a t t e i n t e a l léguée à sa l iber té d ' express ion . P a r t a n t , elle 

e x a m i n e r a le gr ief sous l 'angle de l 'ar t icle 10 de la C o n v e n t i o n , a insi 

libellé : 

« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 

d'opinion et la liberté de recevoir on de communiquer des informations ou des idées sans 

qu'il puisse y avoir ingérence d'autorités publiques et sans considération de frontière. Le 

présent article n'empêche pas les Etats de soumettre les entreprises de radiodiffusion, 

de cinéma ou de télévision à un régime d'autorisations. 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

constituent des mesures nécessaires, dans une société démocratique, à la sécurité 

nationale, à l'intégrité territoriale ou à la sûreté publique, à la défense de l'ordre et à la 

prévention du crime, à la protection de la santé ou de la morale, à la protection de la 

réputation ou des droits d'autrui, pour empêcher la divulgation d'informations confi­

dentielles ou pour garantir l 'autorité et l 'impartialité du pouvoir judiciaire. » 

39. Le r e q u é r a n t p r é t e n d q u e sa c o n d a m n a t i o n p o u r u n e infract ion à 

l 'ar t ic le 312 du code péna l tu rc é ta i t i l légale, cons idé ran t q u e l ' a u t e u r d u 



356 AFFAIRE ÖZTÜRK c. TURQUIE - AVIS DE LA COMMISSION 

livre, N iha t B e h r a m , a é té re laxé des chefs d ' accusa t ion por t é s en v e r t u 

des m ê m e s disposi t ions et en ra ison du m ê m e ouv rage . 

40. P a r a i l l eurs , il fait valoir q u e le m ê m e livre a é t é publ ié p a r les 

édi t ions Ài t inçag , u n e a u t r e ma i son d ' éd i t ion , sous le t i t r e La biographie 

d'un communiste (Bir komilnistin biyografisi), et a é té en ven t e l ibre en 

T u r q u i e . En o u t r e , le livre a é té publ ié en A l l e m a g n e en 1989 pa r les 

éd i t ions P e t e r H a m m e r sous le t i t r e Tödlicher Mai - Leben und Tod im türki­

schen Widerstand (Mai m e u r t r i e r - vie et m o r t d a n s la r és i s t ance t u r q u e ) . 

4 1 . Eu éga rd à ce qui p récède , le r e q u é r a n t sou t i en t q u e les a u t o r i t é s 

na t i ona l e s ont o u t r e p a s s é la m a r g e d ' app réc i a t i on q u e la Conven t i on 

confère aux E t a t s c o n t r a c t a n t s . 

42. Selon le g o u v e r n e m e n t dé fendeur , l ' ingérence d a n s les d ro i t s q u e 

l 'ar t icle 10 de la Conven t i on reconna î t au r e q u é r a n t é ta i t p révue p a r la loi, 

à savoir p a r l 'ar t icle 312 du code péna l tu rc . Il déc la re q u e la r e l axe de 

l ' a u t e u r du livre est passée en force de chose j u g é e sans p r o c é d u r e d ' appe l , 

a lors q u e la décis ion de c o n d a m n e r le r e q u é r a n t , c o m p t e t enu du m o n t a n t 

de l ' a m e n d e , é ta i t insuscept ib le de r ecours . 

43 . Le G o u v e r n e m e n t sou t i en t en o u t r e q u e le livre inc r iminé inci tai t 

à l 'host i l i té et à la ha ine e n t r e les sociétés t u r q u e et k u r d e et appe la i t le 

peup le à la révol te . Il affirme que l 'ouvrage se fondait sur le récit de la vie 

d ' un d iss ident qu i avait eu recours à la violence et à des t ac t i ques t e r ro ­

r i s tes ap r è s avoir a d h é r é à u n pa r t i pol i t ique illégal, avai t é t e n d u ses 

act iv i tés au Sud-Est de la T u r q u i e et déc la ra i t que la r és i s t ance a r m é e et 

la lu t t e é t a i en t nécessa i res p o u r les K u r d e s . 

44. A cet éga rd , le G o u v e r n e m e n t sou t i en t q u e les a r r ê t s de la C o u r de 

cassa t ion s ' inscr ivent d a n s le cad re de la m a r g e d ' app réc i a t i on q u e la 

Conven t i on laisse aux E t a t s c o n t r a c t a n t s et qu ' i l s se jus t i f i a ien t p le ine­

m e n t au r e g a r d du second p a r a g r a p h e de l 'ar t icle 10, pour des motifs de 

sécur i t é na t i ona l e , d ' i n t ég r i t é t e r r i t o r i a l e et de s û r e t é pub l ique . 

45. La C o m m i s s i o n e s t ime q u e la pe ine infligée au r e q u é r a n t s 'analyse 

en u n e i ngé rence d a n s l 'exercice de son droi t à la l iber té d ' express ion , tel 

q u e g a r a n t i pa r l 'ar t icle 10 § 1. Ce point n 'es t pas en litige e n t r e les pa r t i e s . 

46. Dès lors, il s 'agit d ' e x a m i n e r si ce t t e i ngé rence se jus t i f ia i t au 

r e g a r d du p a r a g r a p h e 2 de l 'ar t ic le 10, c 'es t -à-di re si elle é ta i t p r évue p a r 

la loi, insp i rée p a r un ou des bu t s l ég i t imes énoncés d a n s ce t t e d isposi t ion, 

et nécessa i re d a n s une société d é m o c r a t i q u e . 

47. Q u a n t à la ques t ion de la légal i té , la C o m m i s s i o n c o n s t a t e q u e la 

c o n d a m n a t i o n d u r e q u é r a n t se fondait su r l 'ar t ic le 312 du code péna l tu rc . 

P a r t a n t , elle é t a i t p révue pa r la loi. 

48 . Q u a n t au but de l ' ingérence , la C o m m i s s i o n relève q u e la pe ine a 

é té infligée aux fins de p ré se rve r la sécur i t é na t i ona l e , l 'un des bu t s légi­

t i m e s énoncés a u p a r a g r a p h e 2 d e l 'ar t ic le 10. 

49. Il r e s t e à d é t e r m i n e r si l ' ingérence é ta i t nécessa i re , d a n s u n e 

société d é m o c r a t i q u e , à la sécur i t é n a t i o n a l e . A cet éga rd , la C o m m i s s i o n 
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r appe l l e les pr inc ipes su ivan ts , d é g a g é s pa r la C o u r (voir, n o t a m m e n t , 

C o u r eur . D H , a r r ê t Z a n a c. T u r q u i e du 25 n o v e m b r e 1997, Recueil des arrêts 

et décisions 1997-VII, pp . 2547-2548, § 51) : 

« i. La liberté d'expression [telle qu'elle est consacrée au paragraphe 1 de l'article 10] 

constitue l'un des fondements essentiels d'une société démocratique, l'une des condi­

tions primordiales de son progrès (...) elle vaut non seulement pour les « informations » 

ou « idées » accueillies avec faveur ou considérées comme innoffensives ou indiffé­

rentes, mais aussi pour celles qui heurtent , choquent ou inquiètent : ainsi le veulent le 

pluralisme, la tolérance et l'esprit d'ouverture sans lesquels il n'est pas de « société 

démocratique » (...) 

ii. L'adjectif « nécessaire », au sens de l'article 10 § 2, implique un « besoin social 

impérieux ». Les Etats contractants jouissent d'une certaine marge d'appréciation pour 

juger de l'existence d'un tel besoin, mais elle se double d'un contrôle européen portant à 

la fois sur la loi et sur les décisions qui l'appliquent, même quand elles émanent d'une 

juridiction indépendante (...) 

iii. Dans l'exercice de [leur] pouvoir de contrôle, [les organes de la Convention 

doivent] considérer l'ingérence litigieuse à la lumière de l'ensemble de l'affaire, y 

compris la teneur des propos reprochés au requérant et le contexte dans lequel celui-ci 

les lit. En particulier, il [leur] incombe (...) de déterminer si la mesure incriminée était 

« proportionnée aux buts légitimes poursuivis » et si les motifs invoqués par les autorités 

nationales pour la justifier apparaissent « pert inents et suffisants » (...) » 

50. La C o m m i s s i o n observe en o u t r e q u e si le l ibre j e u d u déba t poli­

t ique se t rouve au c œ u r m ê m e de la not ion de société d é m o c r a t i q u e (Cour 

eur . D H , a r r ê t L ingens c. Au t r i che du 8 ju i l le t 1986, série A n" 103, p . 26, 

§ 42) , ce t t e l ibe r té n 'es t pas abso lue . U n E t a t c o n t r a c t a n t peu t la sou­

m e t t r e à c e r t a i n e s « r e s t r i c t ions » ou « sanc t ions », mais les o r g a n e s de la 

C o n v e n t i o n on t c o m p é t e n c e p o u r s t a t u e r en d e r n i e r lieu sur le point de 

savoir si elles se conci l ient avec la l iber té d ' express ion q u e p ro tège 

l 'ar t icle 10 ( C o u r eu r . D H , a r r ê t Observer et Guardian c. R o y a u m e - U n i d u 

26 n o v e m b r e 1991, sér ie A n° 216, pp . 29-30, § 59 c)) . C e fa isant , les or­

ganes de la Conven t i on doivent se convaincre q u e les a u t o r i t é s na t iona les 

ont app l iqué des règles conformes aux pr inc ipes consacrés à l 'ar t ic le 10 et 

ce, de surcro î t , en se fondan t sur u n e appréc i a t ion accep tab le des faits 

p e r t i n e n t s ( C o u r eu r . D H , a r r ê t J e r s i l d c. D a n e m a r k du 23 s e p t e m b r e 

1994, série A n " 298, p . 24, § 3 1 ) . 

5 1 . U n e ingé rence ne peu t ê t r e cons idérée c o m m e nécessa i re que si 

elle est p r o p o r t i o n n é e aux bu t s poursuivis . Dès lors, la C o m m i s s i o n doit , 

en t e n a n t c o m p t e d e s c i r cons t ances d e c h a q u e affaire e t de la m a r g e 

d ' app réc i a t i on dont dispose l 'E ta t , r e c h e r c h e r si un j u s t e équi l ib re a é té 

r e spec té e n t r e le droi t f o n d a m e n t a l d 'un individu à la l iber té d ' express ion 

et le droi t l ég i t ime d ' une société d é m o c r a t i q u e de se p r o t é g e r con t re les 

d a n g e r s m e n a ç a n t la sécur i t é na t iona le . 

52. La C o m m i s s i o n r appe l l e q u e le r e q u é r a n t a é té c o n d a m n é pour la 

publ ica t ion d 'un livre r e l a t a n t la vie d ' I b r a h i m K ay p ak k ay a , l 'un des 
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fonda t eu r s du Pa r t i c o m m u n i s t e de T u r q u i e - marx i s t e - l én in i s t e (TKP-

M L ) , qu i est m o r t en d é t e n t i o n en m a i 1973. 

53 . Elle cons t a t e que la cour de s û r e t é de l 'Eta t d ' A n k a r a , sans invo­

q u e r un passage pa r t i cu l i e r de l 'ouvrage , a déc la ré q u e le livre r e l a t a i t la 

vie d ' un t e r r o r i s t e , son idéologie r évo lu t ionna i re et sa lu t te con t r e les 

forces de l 'ordre de l 'E ta t . La cour a en o u t r e conclu q u e l 'ouvrage visait 

à faire de la p r o p a g a n d e pour l ' idéologie c o m m u n i s t e . Elle a p a r consé­

q u e n t e s t imé q u e la publ ica t ion du livre cons t i tua i t une inc i ta t ion à la ha ine 

et à l 'host i l i té sur la base d ' u n e d is t inc t ion fondée sur l ' a p p a r t e n a n c e à 

u n e classe sociale, à u n e race ou à u n e rég ion . 

54. P o u r a p p r é c i e r la nécess i té de l ' i ngérence , la C o m m i s s i o n relève 

tout d ' abo rd que le livre décr i t la vie d ' I b r a h i m Kaypakkaya , décédé en 

1973, soit une qu inza ine d ' a n n é e s avant la p a r u t i o n du livre. L 'ouvrage 

r e l a t e donc des é v é n e m e n t s passés et ne p r é t e n d pas déc r i r e la s i tua t ion 

en T u r q u i e en 1988, a n n é e de sa pa ru t i on . En m ê m e t e m p s , le livre 

s ' a p p a r e n t e à de n o m b r e u x é g a r d s à un p a m p h l e t po l i t ique . I b r a h i m 

K a y p a k k a y a est r e p r é s e n t é c o m m e un héros et u n e x e m p l e p o u r a u t r u i . 

Le livre d é n o t e un profond respect et une g r a n d e a d m i r a t i o n pour sa 

p e n s é e et son act ion pol i t iques . Il n ' e s t pas imposs ib le q u e le livre se 

voulai t une source d ' i n sp i ra t ion p o u r ceux qu i pou r su iv ra i en t la lu t te 

d a n s le Sud-Est du pays con t r e les forces de l 'o rdre t u r q u e s . Toutefo is , 

a lors q u e les vues e x p r i m é e s d a n s l 'ouvrage p r ê t e n t f o r t e m e n t à con­

t rove r se , le G o u v e r n e m e n t n ' a invoqué aucun passage i nd iquan t que le 

livre préconisa i t la pou r su i t e de la violence ou qu ' i l jus t i f ia i t les ac tes 

t e r ro r i s t e s . 

55. La Commis s ion c o n s t a t e en o u t r e que l ' a u t e u r du livre a é t é re laxé 

des chefs d ' accusa t ion por tés en ve r tu de l 'ar t icle 312 du code péna l t u r c et 

qu ' i l a a p p a r e m m e n t réuss i à faire publ ie r le m ê m e ouvrage pa r une 

a u t r e maison d 'éd i t ion t u r q u e sans q u ' a u c u n e p r o c é d u r e péna l e n 'a i t é té 

e n g a g é e con t re lui ou l ' éd i teur . 

56. P o u r a p p r é c i e r la p r o p o r t i o n n a l i t é de l ' ingérence d a n s l 'exercice 

p a r le r e q u é r a n t de son dro i t à la l iber té d ' express ion , il y a lieu par ail­

leurs de p r e n d r e en c o m p t e le fait q u e le livre, o u t r e son c a r a c t è r e bio­

g r a p h i q u e , e x p r i m e des opinions pol i t iques . A cet éga rd , la C o m m i s s i o n 

soul igne q u e la l iber té d ' express ion j o u e un rôle p a r t i c u l i è r e m e n t impor­

t an t d a n s le con t ex t e po l i t ique , le l ibre j e u du déba t po l i t ique é t a n t un 

é l é m e n t ind i spensab le d a n s une société d é m o c r a t i q u e . En o u t r e , la 

c o n d a m n a t i o n du r e q u é r a n t p o u r r a i t avoir p o u r effet de le d i s suade r - lui-

m ê m e ou d ' a u t r e s - d ' e x p r i m e r à l 'avenir des idées pol i t iques dans des 

publ ica t ions et ainsi de r e s t r e i n d r e la libre discussion de ques t ions poli­

t iques ( a r r ê t L ingens , op. cit., p. 27, § 44) . 

57. Dès lors, la C o m m i s s i o n e s t ime q u e m ê m e en t e n a n t c o m p t e de la 

m a r g e d ' app réc i a t i on des a u t o r i t é s na t i ona l e s , l ' a t t e in t e à la l iber té 

d ' express ion du r e q u é r a n t n ' é t a i t pas p r o p o r t i o n n é e au but l ég i t ime de 
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p ro tec t ion de la sécur i t é na t iona le et ne s au ra i t donc pas se r p o u r néces­

sa i re , d a n s une société d é m o c r a t i q u e , pour a t t e i n d r e ce bu t . 

Conclusion 

58. La C o m m i s s i o n conclut à l ' unan imi t é qu' i l y a viola t ion, en 

l ' espèce, de l 'ar t icle 10 de la Conven t ion . 

D . Q u a n t à l 'art ic le 1 d u P r o t o c o l e n° 1 

59. L 'ar t ic le 1 du Protocole n" 1 se lit ainsi : 

« Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

prive de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas atteinte au droit que possèdent les Etats 

de met t re en vigueur les lois qu'ils jugent nécessaires pour réglementer l 'usage des 

biens conformément à l'intérêt général ou pour assurer le paiement des impôts ou 

d'autres contributions ou des amendes. » 

60. Le r e q u é r a n t se p la in t q u e la saisie du livre qu ' i l avai t publié a 

cons t i tué u n e a t t e i n t e injustifiée à son dro i t au respec t de ses b iens . 

61 . Le G o u v e r n e m e n t sou t i en t que la saisie de l 'ouvrage , p révue par 

l ' a r t ic le 36 d u code péna l t u r c , r é su l t a i t de la c o n d a m n a t i o n de l ' in té ressé , 

et se jus t i f ia i t donc au r e g a r d de l 'ar t icle 1 du Protocole n" 1. 

62. La C o m m i s s i o n a e x a m i n é le gr ief re la t i f à la c o n d a m n a t i o n du 

r e q u é r a n t sous l ' angle de l 'ar t ic le 10 d e la Conven t i on et a conclu à la 

violat ion de ce t t e disposi t ion. Dès lors, elle e s t ime qu ' i l n 'y a pas lieu 

d ' e x a m i n e r é g a l e m e n t le gr ief au r e g a r d de l 'ar t icle 1 d u Pro toco le n" 1. 

Conclusion 

6 3 . La C o m m i s s i o n conclut , p a r t r e n t e voix c o n t r e u n e , qu ' i l n 'y a pas 

lieu d ' e x a m i n e r le gr ief sous l 'angle de l 'ar t icle 1 du Protocole n° 1. 

E. R é c a p i t u l a t i o n 

64. La C o m m i s s i o n conclut à l ' unan imi t é qu ' i l y a viola t ion, en 

l 'espèce, de l 'ar t icle 10 de la Conven t i on ( p a r a g r a p h e 58) . 

65. La C o m m i s s i o n conclut , pa r t r e n t e voix con t r e u n e , qu ' i l n 'y a pas 

lieu d ' e x a m i n e r le gr ief sous l 'angle de l 'ar t icle 1 du Protocole n" 1 à la 

Conven t i on ( p a r a g r a p h e 63) . 

M. DE SALVIA 

Sec ré t a i r e de la C o m m i s s i o n 

S. T R E C H S E L 

P r é s i d e n t de la C o m m i s s i o n 
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S U M M A R Y 1 

Refusal of putative father's request for determination of biological 
paternity of child born during the mother's marriage to another man 

Article 6 § 1 

Applicability - Civil rights and obligations - Right not recognised under national law -
Request ofputative fatherfor determination of biological paternity - Presumption of husband's 
paternity of child born in wedlock 

Article 8 

Family life - Naturalfather - Examination of bond between naturalfather and child— Private 
life - Presumption of husband's paternity of child born in wedlock - Refusal ofputativefather's 
request for determination of biological paternity of child horn during the mother's marriage to 
another man - Balance between interests of child born in wedlock and interest ofputative father 
to have his paternity of the child determined 

* 
* * 

T h e a p p l i c a n t lived w i t h T . f rom N o v e m b e r 1987 un t i l J u n e 1988, w h e n t h e re la­
t i o n s h i p e n d e d . T . , w h o h a d d i scovered in M a y 1988 t h a t she was p r e g n a n t , m a r ­
r ied R. in J u l y 1988. T h e chi ld was b o r n t h e following J a n u a r y . T h e a p p l i c a n t 
r ecogn i sed t h e child as his , bu t t h e Dis t r i c t C o u r t re fused to a p p r o v e t h e r ecogn i ­
t ion , on t h e g r o u n d of a lega l p r e s u m p t i o n t h a t t h e h u s b a n d w a s t h e f a t h e r of a 
child b o r n in wedlock . M o r e o v e r , T . m a i n t a i n e d t h a t she had h a d a r e l a t i o n s h i p 
w i th R. before h e r r e l a t i o n s h i p w i th t h e a p p l i c a n t e n d e d . She re fused to u n d e r g o a 
D N A tes t a n d did not a l low t h e a p p l i c a n t access to t h e chi ld . T h e a p p l i c a n t b r o u g h t 
a civil ac t ion s e e k i n g a d e t e r m i n a t i o n of w h e t h e r he was t h e biological f a t h e r of t h e 
chi ld . T h e Dis t r i c t C o u r t d i s m i s s e d t h e ac t i on w i t h o u t e x a m i n i n g t h e m e r i t s , on 
t h e g r o u n d t h a t t h e a p p l i c a n t h a d no r igh t of ac t ion . H i s a p p e a l was d i smis sed by 
t h e C o u r t of A p p e a l , w h i c h found in p a r t i c u l a r t h a t t h e a p p l i c a n t had only 
r e q u e s t e d t h e e s t a b l i s h m e n t of biological p a t e r n i t y , wh ich did not in i tse l f c r e a t e 
a n y r i g h t s o r ob l iga t i ons , would d i s t u r b r e l a t i o n s in t h e chi ld ' s family a n d was not 
in t h e bes t i n t e r e s t s of t h e chi ld . Leave to a p p e a l was r e fused by t h e S u p r e m e 
C o u r t . 

Held 
Art ic l e 6 § 1 t a k e n a lone a n d in con junc t ion w i th Ar t i c l e 14: A l t h o u g h t h e p a r t i e s 
a g r e e d t h a t Ar t i c l e 6 was app l i cab l e , t h e C o u r t was u n a b l e to r e a c h t h e s a m e con­
c lus ion . It found no i n d i c a t i o n in t h e r e l e v a n t l eg i s la t ion of a r i gh t to a j ud ic i a l 
d e c l a r a t i o n of biological p a t e r n i t y t h a t did not en ta i l a t l eas t s o m e a u t o m a t i c 

1. This summary by the Registry does not bind the Court . 
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c o n s e q u e n c e s : a r i gh t to h a v e m e r e biological p a t e r n i t y e x a m i n e d by scient i f ic 
m e t h o d s was not r e c o g n i s e d in n a t i o n a l law. In so far as t h e a p p l i c a n t ' s c l a im 
m i g h t be u n d e r s t o o d as a r e q u e s t for a n n u l m e n t of t h e h u s b a n d ' s p a t e r n i t y a n d 
e s t a b l i s h m e n t of his own, t h e r e was no such r igh t i n n a t i o n a l law a n d n o n e could be 
de r ived from Ar t i c l e 8 of t h e C o n v e n t i o n , wh ich had t h e s t a t u s of law in F i n l a n d . 
T h e a p p l i c a n t ' s c la im did not , t h e r e f o r e , c o n c e r n a r igh t r ecogn i sed u n d e r n a t i o n a l 
law a n d Ar t ic le 6 did not app ly to t h e p r o c e e d i n g s ; c o n s e q u e n t l y , Ar t i c l e 14 was not 
app l i cab le e i t h e r : i n c o m p a t i b l e ratione materiae. 
Ar t i c l e 8: W h i l e " fami ly l ife" e x t e n d e d to t h e p o t e n t i a l r e l a t i o n s h i p w h i c h m i g h t 
deve lop b e t w e e n a n a t u r a l f a t h e r and his chi ld , it could not be over looked t h a t t h e 
a p p l i c a n t h a d not s e e n t h e chi ld or f o rmed a n y e m o t i o n a l t ies w i th her . M o r e o v e r , 
t h e m o t h e r had d e n i e d t h a t t h e a p p l i c a n t was t h e chi ld ' s f a the r . In t h e c i r c u m ­
s t a n c e s , his l ink w i th t h e chi ld h a d a n insuff ic ient basis in fact a n d law to b r i n g t h e 
a l l eged r e l a t i o n s h i p w i t h i n t h e scope of family life, a l t h o u g h t h e facts did fall 
w i th in t h e a m b i t of p r iva t e life. H o w e v e r , t h e obs t ac l e to p a t e r n i t y p r o c e e d i n g s 
r e s u l t e d from t h e oppos i t i on of t h e m a r r i e d couple a n d t h e C o u r t of A p p e a l had 
c o n s i d e r e d t h a t the e x a m i n a t i o n of biological p a t e r n i t y would not have b e e n in t h e 
ch i ld ' s i n t e r e s t s , would not in i tse l f have c r e a t e d a n y r i g h t s o r ob l iga t i ons a n d 
would have d i s t u r b e d t h e e x i s t i n g family r e l a t i o n s h i p s . T h e r e w e r e r e a s o n s of legal 
c e r t a i n t y a n d secur i ty for app ly ing a g e n e r a l p r e s u m p t i o n of p a t e r n i t y in favour of 
a h u s b a n d a n d it was j u s t i f i ab l e for d o m e s t i c c o u r t s to give g r e a t e r we igh t to the 
i n t e r e s t s of t h e child a n d t h e family in wh ich it lived t h a n to t h e i n t e r e s t s of a 
p u t a t i v e biological f a the r . F u r t h e r m o r e the child could , on r e a c h i n g t h e a g e of 15, 
dec ide w h e t h e r to i n s t i t u t e p a t e r n i t y p r o c e e d i n g s herself . T h e r e was c o n s e q u e n t l y 
no a p p e a r a n c e of a v io la t ion: man i f e s t l y i l l - founded. 

Ar t i c l e 8 t a k e n t o g e t h e r w i th Ar t i c l e 14: T h e r i gh t of T . a n d R. to p r e v e n t t h e 
a p p l i c a n t f rom e s t a b l i s h i n g his p a t e r n i t y r e s u l t e d from t h e fact t h a t t h e chi ld was 
b o r n a f te r t h e i r m a r r i a g e , a n d a l t h o u g h t h e de facto r e l a t i o n s h i p of c o h a b i t a n t s was 
r ecogn i sed in s o m e fields, t h e r e sti l l ex i s t ed d i f fe rences b e t w e e n m a r r i e d a n d 
u n m a r r i e d coup les wi th r e g a r d to lega l s t a t u s a n d legal effects. T h e a p p l i c a n t was 
not in a s i t u a t i o n a n a l o g o u s to t h a t of t h e ch i ld ' s m o t h e r a n d , in so far as t h e y could 
be c o n s i d e r e d to have b e e n in s u c h a s i t u a t i o n whi le c o h a b i t i n g , t h e a p p r o a c h of 
t h e n a t i o n a l c o u r t s p u r s u e d t h e l e g i t i m a t e a i m of s e c u r i n g or r econc i l ing t h e r i gh t s 
of t h e child a n d h e r family a n d t h e m e a n s e m p l o y e d w e r e no t d i s p r o p o r t i o n a t e : 
man i fe s t ly i l l - founded. 
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T H E F A C T S 

T h e appl ican t [Mr J ö r g e n Nylund] is a F inn ish na t iona l w h o was born in 
1950 and lives in He l s ink i . H e is a m a r i t i m e b roke r . 

H e was r e p r e s e n t e d before t h e C o u r t by M r M. W u o r i , a lawyer prac­
t is ing in Hels ink i . 

T h e facts of t he case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

A. T h e c i r c u m s t a n c e s o f the c a s e 

In O c t o b e r 1987, t he app l ican t s t a r t e d a r e l a t ionsh ip wi th T . T h e y 
began living t o g e t h e r in m i d - N o v e m b e r a n d b e c a m e e n g a g e d to be 
m a r r i e d on 1 J a n u a r y 1988. In May 1988 it was conf i rmed t h a t T . was 
p r e g n a n t . Accord ing to t he app l ican t , he and T. h a d de l ibe ra te ly decided 
to found a family. In mid-June t he i r e n g a g e m e n t a n d cohab i t a t i on ended . 

O n 21 Ju ly 1988 T. m a r r i e d a pe r son called R. In J a n u a r y 1989 T. gave 
b i r th to a d a u g h t e r , J . 

T h e appl ican t c la ims to be t he biological f a the r of J . O n 7 S e p t e m b e r 
1989, on his own ini t ia t ive , he recognised J . as his child before t he Chi ld 
Wel fa re Supervisor (lastenvalvoja, barnatillsyningsman) of Espoo. 

By v i r tue of sec t ion 20 of t he P a t e r n i t y Act (isyyslaki, lagen om faderskap), 
t he m a t t e r of t h e approva l of his recogni t ion c a m e before t he Dist r ic t 
C o u r t j u d g e (kihlakunnantuomari, hdradshovding) of Espoo. In his decision of 
28 S e p t e m b e r 1989 the j u d g e no t ed t h a t J . was bo rn in wedlock, whereby 
followed a legal p r e s u m p t i o n of t he h u s b a n d ' s p a t e r n i t y . In t he wr i t t en 
p roceed ings T. den ied the app l i can t ' s p a t e r n i t y a n d m a i n t a i n e d t h a t she 
had a l r eady had a r e l a t i onsh ip wi th her h u s b a n d a r o u n d the t i m e of J . 's 
concept ion . O n the basis of t he se c i r c u m s t a n c e s , t he j u d g e found t h a t the 
app l ican t was not J . ' s fa ther . Accord ing to sect ion 45 of t he P a t e r n i t y Act, 
no appea l lay from the j u d g e ' s decision. 

T h e j u d g e ' s decis ion was w r i t t e n on a form des igned for decis ions con­
c e r n i n g the recogn i t ion of pa t e rn i ty . O n the back of t he form was a t t a c h e d 
in format ion for t he m a n a b o u t , inter alia, the legal consequences of recog­
ni t ion. 

T. refused the app l i can t ' s offer to pay for a vo lun ta ry D N A test . T h e 
app l i can t ' s a t t e m p t s to see J . have b e e n frui t less , a p p a r e n t l y d u e to T.'s 
opposi t ion . 

O n 1 4 J u n e 1991, t he app l ican t took legal ac t ion seek ing a d e t e r m i n a ­
t ion of w h e t h e r he was t he biological f a the r of J . or no t . In doing so, he 
r e f e r r ed to Art ic le 8 of the Conven t ion . 
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T h e m o t h e r T . and the child J . w e r e s u m m o n e d to t he Dis t r ic t C o u r t 
(kihlakunnanoikeus, hdradsrdtt.en) of Espoo. D u r i n g the first h e a r i n g on 
22 O c t o b e r 1991 they objected to t he t r i a l , s t a t i n g t h a t the app l i can t h a d 
no r ight of act ion. F u r t h e r m o r e , t hey based t he i r object ion on the fai lure 
to s u m m o n to t he cour t J. ' s o t h e r g u a r d i a n , R. Subsequen t ly , R. was also 
s u m m o n e d . 

O n 10 M a r c h 1992, t he Dis t r ic t C o u r t held a second h e a r i n g in which it 
cons idered t he m a t t e r of t he app l i can t ' s r ight of act ion. Each p a r t y sub­
m i t t e d to t he Dis t r ic t C o u r t an expe r t opin ion conce rn ing the issue of t he 
app l i can t ' s legal s t and ing . T h e p a r t i e s d i s ag reed over w h e t h e r it was in 
fact possible to s t a r t legal p roceed ings a i m e d exclusively at t he d e t e r m i ­
na t ion of w h e t h e r a pe r son was a n a t u r a l f a the r or not , or w h e t h e r t he 
act ion should inc lude a r e q u e s t for the e s t a b l i s h m e n t or a n n u l m e n t of 
p a t e r n i t y . 

O n 10 M a r c h 1992, the Dis t r ic t C o u r t dec ided t h a t the c la im was not , 
as such, f o rmu la t ed in a m a n n e r t h a t was c o n t r a r y to t he P a t e r n i t y Act . It 
found t h a t the P a t e r n i t y Act gave the cour t s an oppo r tun i t y to dec la re 
mere ly w h e t h e r a m a n and a child w e r e , in real i ty , close re la t ives w i thou t , 
at the s a m e t i m e , e s tab l i sh ing a legal fa ther-chi ld re la t ion b e t w e e n t h e m . 
However , the Dist r ic t C o u r t also found t h a t , accord ing to t he P a t e r n i t y 
Act, a m a n c la iming to be a f a the r did not have, a r ight of ac t ion as r e g a r d s 
p a t e r n i t y p roceed ings r e l a t i n g to a child bo rn in wedlock. T h e Dis t r ic t 
C o u r t cons ide red Art ic les 8 a n d 12 of t he Conven t i on a n d Art ic le 5 of 
Protocol No. 7 to t h e Conven t i on as well as Art ic le 7 of the U n i t e d N a t i o n s 
C o n v e n t i o n on t h e R igh t s of the Chi ld of 20 N o v e m b e r 1989. It conc luded 
t h a t the app l ican t had no r ight of ac t ion r e g a r d i n g t h e d e t e r m i n a t i o n of 
w h e t h e r h e was J . ' s f a ther or not . T h e Dis t r ic t C o u r t t h e n d i smissed t h e 
app l i can t ' s ac t ion wi thou t e x a m i n i n g it on t he m e r i t s . 

T h e app l ican t appea l ed to t he C o u r t of Appea l (hovioikeus, hovrdtten) of 
He ls ink i . H e e m p h a s i s e d t h a t t h e chi ld 's f u n d a m e n t a l r ight to know he r 
or igins could not be den ied on the g r o u n d t h a t t h e o t h e r biological 
p a r e n t h a d opposed it. F r o m the app l i can t ' s point of view, t he focus of 
his ac t ion was w h e t h e r a w o m a n , who h a d b e c o m e p r e g n a n t while living 
in a r e l a t ionsh ip s imi la r to m a r r i a g e , had the r ight to p reven t t he 
e x a m i n a t i o n of t he p a t e r n i t y and judic ia l ly to k i d n a p the child on t he 
formal g r o u n d t h a t she had m a r r i e d somebody else. T h e app l ican t 
s t a t e d t h a t he h a d only r e q u e s t e d t h a t t he fact t h a t he was t he fa ther of 
J . be conf i rmed, w i thou t ask ing to es tab l i sh a legal fa ther-chi ld re la t ion . 
T h e app l i can t had a very s t rong need for t he p ro tec t ion of law in t he 
case . H e a r g u e d t h a t it was in t he bes t i n t e r e s t s of t he child t h a t t he 
m a t t e r be resolved before she herse l f r e a c h e d the age of 15, t h e r e b y 
o b t a i n i n g a r ight of ac t ion of he r own. H e r e q u e s t e d t h a t the Dis t r ic t 
C o u r t ' s j u d g m e n t be q u a s h e d a n d t h a t t he case be r e fe r red back to t he 
Dis t r ic t C o u r t . 
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O n 23 D e c e m b e r 1992, t he C o u r t of Appea l d i smissed the app l i can t ' s 
appea l . It r e a c h e d the s a m e conclusion as t he Dis t r ic t C o u r t bu t its rea­
soning differed from t h a t of t he l a t t e r . T h e C o u r t of Appea l no ted t h a t t he 
appl ican t had only r e q u e s t e d t h a t it be d e t e r m i n e d w h e t h e r or not he had 
fa the red the child bo rn w h e n T . was m a r r i e d to R. Biological pa te rn i ty , as 
a fact s e p a r a t e from k insh ip , did not in itself c r e a t e any r igh t s or obli­
ga t ions for the m a n or t he child. F u r t h e r m o r e , t he e s t a b l i s h m e n t of such a 
fact w i thou t t he consent of t he chi ld 's p a r e n t s would d i s t u r b re la t ions in 
t he chi ld 's family. T h e best i n t e r e s t s of t he child did not r e q u i r e t h a t bio­
logical p a t e r n i t y should be d e t e r m i n e d s e p a r a t e l y from kinsh ip . T h e 
C o u r t of Appea l found tha t the ac t ion was no t based on the P a t e r n i t y Act. 
F u r t h e r m o r e , since the ac t ion in rea l i ty inc luded a r e q u e s t for the a n n u l ­
m e n t of t he p r e s u m p t i o n of the h u s b a n d ' s p a t e r n i t y , it was c o n t r a r y to the 
a im of the P a t e r n i t y Act . T h e C o u r t of A p p e a l found t h a t t he appl ican t 
had no legal i n t e re s t to have d e t e r m i n e d the biological p a t e r n i t y of J . on 
any o t h e r g r o u n d s e i ther . Last ly , t he C o u r t of A p p e a l found tha t t he 
i n t e r n a t i o n a l conven t ions r e fe r red to in t he Dis t r ic t C o u r t ' s j u d g m e n t did 
not include provisions p u r s u a n t to which the app l ican t would have had the 
r ight to t he e x a m i n a t i o n in issue . 

T h e app l ican t r e q u e s t e d leave to appea l . H e re fe r red , inter alia, to 
Art ic le 8 of t he Conven t i on . 

O n 24 M a y 1993, the S u p r e m e C o u r t (korkein oikeus, hbgsta domstolen) 
refused the app l ican t leave to appea l . 

B. R e l e v a n t d o m e s t i c law 

The Paternity Act (700/1975) 

"Chapter 1: General provisions 

Section 2 - Presumption of paternity on the basis of marriage (351/1980) 

The husband is the father of a child born during marriage. If the marriage is dissolved 
before the birth of a child due to the death of the husband, he is the father of the child if 
the date of birth of the child after the dissolution is such that the child could have been 
conceived during the marriage. However, if the mother has entered into a new marriage 
before the birth of the child, the latter husband is the father of the child. 

Section 3 - Establishment of paternity by recognition and decision of the court 

When a man who was not married to the mother of the child at the time of the birth of 
the child wants to recognise his paternity, the provisions of Chapter 3 on the recognition 
of paternity shall apply to such recognition (351/1980). 

The court shall establish that the man is the father of the child if it is shown that he 
had intercourse with the mother at the time of conception, and if, in view of the state­
ments of the mother of the child and the man as well as all the other circumstances, it is 
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deemed proven lhat the man has fathered the child. The provisions of Chapter 4 shall 
apply to the court proceedings for the establishment of paternity. 

Section 4 - Annulment of paternity (351/1980) 

The paternity of the husband may be annulled through recognition. The court may 
upon an action establish that the husband or a man who has recognised his paternity is 
not the father. The provisions of Chapter 5 shall apply to the annulment of paternity." 

"Chapter 3: Recognition of paternity 

Section 15 - Issuing a statement of recognition 

A man who wants to recognise his paternity shall notify a child welfare supervisor, a 
population registrar or a notary public in person that he is the father of the child ... 

Section 16 - Approval by the child 

If the child is legally competent, the recognition shall be subject to his approval. . . 

Section 16(a) - Approval by the mother and husband (351/1980) 

If the recognition concerns a child referred to in section 2, the recognition shall be 
subject to the approval of the mother and the husband. 

Section 20 - Enforcement of recognition 

When a man has recognised his paternity, the child welfare supervisor responsible for 
the investigation of paternity under section 6, paragraph 2, shall without delay send the 
documents on the recognition as well as the record of the investigation of paternity for 
approval to the competent district court judge or city court chairman or other legally 
trained court member appointed by the city court for this purpose (351/1980). 

The judge shall approve the recognition if 

(1) the recognition has been made in the manner provided in sections 15-19, and 

(2) if there is no cause to assume that the man who has recognised his paternity is 
not the father of the child. 

"Chapter 4: Court proceedings for the establishment of paternity 

Section 22 - Right of action 

The child shall have a right of action for the establishment of paternity. 

The man shall have a right of action for the establishment of paternity if the judge has 
not approved the recognition on the grounds referred to in section 20, paragraph 2. The 
action shall be brought within one year from the date on which the man was informed of 
the decision of the judge. However, the man shall not have a right of action if the 
recognition concerns a child referred to in section 2 (351/1980)." 

"Chapter 5: Annulment of paternity 

Section 34 - Grounds for annulment of paternity 

On the basis of an action the court shall establish that the husband is not the father of 
the child referred to in section 2 if it is shown that someone other than the husband had 
sexual intercourse with the mother and, in view of all the circumstances, it may be 
deemed proven that the child was conceived at that t ime or if, on the basis of the her-
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editary characteristics of the child or of other special circumstances, it can otherwise be 
deemed proven that the man is not the father of the child. 

If the child was conceived before marriage or when the spouses were separated due to 
a breakdown of the relations between the spouses, the court shall establish that the 
husband is not the father of the child unless it can be proven to be probable that the 
spouses had sexual intercourse with one another at the lime the child was conceived. 

The paternity of the husband is annulled when a man other than the husband has 
recognised his paternity in the manner provided in section 15, paragraph 1, and the 
judge has approved the recognition (351/1980). 

Section 35 - Right of action 

An action to annul paternity may be brought by the husband, mother or child. 

The husband and mother shall bring an action within five years from the birth of the 
child. 

Section 45 - Restrictions on appeal 

The decision of the judge in a mat ter concerning the approval of recognition shall not 
be subject to appeal." 

By v i r tue of sect ion 4 of t he Popu la t ion D a t a Act (vdestdtietolaki, 
befolkningsdatalag, 507/1993) , shall be e n t e r e d in t he Popu la t i on D a t a Sys­
t e m , as desc r ib ing a pe r son ' s s t a t u s u n d e r family law, inter alia, d a t a con­
ce rn ing his or her p a r e n t s . T h e fo rmer Popu la t i on Reg i s t e r Dec ree 
(vaestdkirja-asetus, personregisterfbrordning, 198/1970) inc luded a s imi la r pro­
vision. 

C O M P L A I N T S 

T h e app l i can t m a i n t a i n e d t h a t he had b e e n d e n i e d an effective r e m e d y 
by which he could es tabl i sh , on credible biological g r o u n d s , w h e t h e r he 
was t he biological f a ther of J . or not . H e c o n t e n d e d t h a t the P a t e r n i t y Act 
was unfa i r since it enab led the chi ld 's m o t h e r to "legally k i d n a p " the child. 
H e a r g u e d t h a t such l eg i t ima t e cons ide ra t ions as t he equa l i ty of t he sexes 
a n d the p ro t ec t i on of t he biological pa ren t -ch i ld r e l a t ionsh ip , inc luding 
the r igh t s of the f a the r a n d child, ou twe ighed the need to defend the social 
ins t i tu t ion of t he family. H e po in ted out t h a t t he family uni t , consis t ing of 
the t h e n p r e g n a n t w o m a n a n d himself, enjoyed no less p ro tec t ion u n d e r 
Art ic le 8 of t he C o n v e n t i o n t h a n did a family c r e a t e d t h r o u g h m a r r i a g e . 

T h e app l i can t m a i n t a i n e d t h a t he had been den ied the r ight to a fair 
and publ ic h e a r i n g g u a r a n t e e d by Art ic le 6 of t he Conven t ion . H e ma in ­
ta ined , fu r the r , t h a t the m o t h e r ' s abso lu te r ight to decide on her child's 
p a t e r n i t y infr inged his r ights u n d e r Art ic le 14 of the Conven t ion . More­
over, t h a t r igh t was in conflict wi th a chi ld 's r ight to know its real fa ther , 
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which was specifically endor sed in Art icle 7 of the U n i t e d N a t i o n s Con­
ven t ion on the R igh t s of the Chi ld . 

T h e app l i can t invoked Art ic les 6 and 8 of t he C o n v e n t i o n , bo th t a k e n 
a lone a n d in conjunct ion wi th Art ic le 14. 

P R O C E D U R E 

T h e appl ica t ion was in t roduced before t he E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 22 N o v e m b e r 1994 a n d r eg i s t e r ed 
on 25 Apri l 1995. 

O n 23 O c t o b e r 1997, the C o m m i s s i o n dec ided to c o m m u n i c a t e the 
app l ica t ion to the G o v e r n m e n t . 

T h e G o v e r n m e n t ' s w r i t t e n observa t ions w e r e s u b m i t t e d on 12 J a n u a r y 
1998. T h e appl ican t repl ied on 1 7 M a r c h 1998. 

O n 1 N o v e m b e r 1998, by ope ra t i on of Art ic le 5 § 2 of Protocol No. 1 I to 
t he C o n v e n t i o n , the case fell to be e x a m i n e d by the C o u r t . 

T H E L A W 

A. As to A r t i c l e 6 o f the C o n v e n t i o n , t a k e n a l o n e a n d in c o n j u n c ­
t i o n w i t h A r t i c l e 14 

T h e appl ican t compla ined t h a t he had been den ied the r ight to a fair 
h e a r i n g c o n t r a r y to Art ic le 6 of the Conven t ion . F u r t h e r m o r e , he sub­
m i t t e d tha t he had been d i s c r i m i n a t e d aga ins t since the violat ion u n d e r 
Art ic le 6 was due to t he opposi t ion of the chi ld 's m o t h e r . 

T h e app l ican t invoked Art ic le 6 of the C o n v e n t i o n , bo th t a k e n a lone 
and in conjunct ion wi th Art ic le 14. 

Art ic le 6 of t he C o n v e n t i o n in its re levant p a r t s r eads as follows: 

" 1 . In l lie determination of his civil rights and obligations everyone is entitled to a 
fair and public hearing ... by an independent and impartial tribunal established by law 

Art ic le 14 of the Conven t i on r e a d s as follows: 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, reli­
gion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

T h e G o v e r n m e n t m a i n t a i n e d t h a t t he r ight of access to a cour t was not 
an abso lu te one . In th is r ega rd , they s u b m i t t e d t h a t the app l i can t had had 
such access to a cour t as was r e q u i r e d by Art ic le 6 since he h a d been able 
to p r e s e n t his case before t he cour t s and have the legali ty of the i r de ­
cisions e x a m i n e d . As r e g a r d s Art icle 14 of t h e C o n v e n t i o n , t he Gove rn -
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merit m a i n t a i n e d t h a t t he appl ican t and T . were not in ana logous si tu­
a t ions . T h e pu rpose of the provisions conce rn ing the e s t a b l i s h m e n t of 
p a t e r n i t y was to e n s u r e t h a t the child had p a r e n t s , not to d i s c r imina t e 
aga ins t one sex by favouring the o the r . 

T h e appl ican t m a i n t a i n e d tha t sect ion 2 of the P a t e r n i t y Act not only 
es tab l i shed a legal p r e s u m p t i o n of p a t e r n i t y bu t cons t i t u t ed an abso lu te 
legal obs tac le to any a t t e m p t by a pe r son ac t ing in good fai th a n d pro­
fessing to be t he f a the r of a child to have his c la im, r ega rd le s s of the 
se r iousness a n d weight of the a r g u m e n t s and evidence s u p p o r t i n g it, 
e x a m i n e d by a t r i b u n a l aga ins t the wishes of t he m o t h e r . T h e appli­
cant m a i n t a i n e d tha t n e i t h e r t he i n t e r e s t s of the child nor those of society 
were served by ignorance of biological pa t e rn i ty . In his view, t he purpose 
of the P a t e r n i t y Act in a m o d e r n society should be to c r e a t e a legal r eg ime 
whereby the p a t e r n i t y of any child could be es tab l i shed beyond d o u b t on 
t he basis of scientific m e a n s wi th a n e m p h a s i s on ac tua l biological pa t e r ­
nity. 

As a p r e l i m i n a r y r e m a r k , the C o u r t observes t h a t it has i n t e r p r e t e d the 
app l i can t ' s re ference to the r igh t s of t he child as s u p p o r t i n g t he appli­
can t ' s own compla in t s and not as an i n d e p e n d e n t compla in t , t a k i n g into 
accoun t t h a t the appl ican t has no legal s t a n d i n g to r e p r e s e n t J . in these 
p roceed ings . 

T h e C o u r t no tes t h a t the p a r t i e s have a g r e e d t h a t Ar t ic le 6 of the 
C o n v e n t i o n is appl icable in the p r e s e n t case . However , the C o u r t , which 
has to e x a m i n e , ex officio, its c o m p e t e n c e ratione materiae, is u n a b l e to reach 
the s a m e conclusion. 

T h e C o u r t recal ls t h a t Art ic le 6 § 1 of t he C o n v e n t i o n appl ies to dis­
pu t e s (contestations) over r igh t s which can be said, a t least on a rguab l e 
g r o u n d s , to be recognised u n d e r domes t i c law. T h e d i spu t e m u s t be gen­
u ine a n d ser ious ; it m a y re la te not only to t he a c t u a l ex is tence of a right 
bu t also to its scope and the m a n n e r of its exerc i se . T h e o u t c o m e of the 
p roceed ings m u s t be d i rec t ly decisive for t he r igh t in ques t ion , m e r e 
t e n u o u s connec t ions or r e m o t e consequences not be ing sufficient to br ing 
Art ic le 6 § 1 in to play (see, inter alia, t h e Masson a n d V a n Zon v. the 
N e t h e r l a n d s j u d g m e n t of 28 S e p t e m b e r 1995, Ser ies A no. 327-A, p. 17, 
§ 44, a n d the W e r n e r v. Aus t r i a j u d g m e n t of 24 N o v e m b e r 1997, Reports of 

Judgments and Decisions 1997-VII, p . 2507, § 34) . 

T h e C o u r t has first e x a m i n e d w h e t h e r t he r ight to have m e r e biological 
p a t e r n i t y d e t e r m i n e d could a rguab ly be said to be recognised u n d e r 
d o m e s t i c law. In this connec t ion , t h e C o u r t m u s t have r e g a r d to the 
w o r d i n g of t he re levan t legal provisions a n d to t he way in which these 
provisions a r e i n t e r p r e t e d by the d o m e s t i c cour t s . 

T h e C o u r t no tes t h a t t he P a t e r n i t y Act inc ludes c h a p t e r s concern ing 
recogni t ion , e s t a b l i s h m e n t a n d a n n u l m e n t of p a t e r n i t y . It does not 
include provisions as r e g a r d s the legal consequences of p a t e r n i t y bu t these 
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a re to be found in the re levan t m a t e r i a l legis la t ion. T h e C o u r t finds no 
ind ica t ion of a r ight to a judic ia l dec l a r a t i on of biological p a t e r n i t y t h a t 
does not en ta i l a t least some a u t o m a t i c legal consequences . A p a t e r n i t y 
c la im, e m p h a s i s i n g m e r e biological pa t e rn i t y , m e a n s t h a t t he cour t p ro ­
ceed ings a re i n s t i t u t ed wi th the object of obl ig ing the oppos i te pa r ty to 
u n d e r g o blood tes t s . T h e r ight to have m e r e biological p a t e r n i t y e x a m i n e d 
by scientific m e t h o d s is not a r ight recognised in domes t i c law. F u r t h e r ­
m o r e , the C o u r t canno t overlook the j u d g m e n t s of the d o m e s t i c cour t s , 
pa r t i cu la r ly t h a t of t he C o u r t of Appea l . 

In so far as t he app l i can t ' s ac t ion m a y be u n d e r s t o o d as a r e q u e s t for 
t he a n n u l m e n t of the h u s b a n d ' s p a t e r n i t y and the e s t a b l i s h m e n t of his 
own, t h e C o u r t no tes t h a t the app l ican t did not have t he r ight to m a k e 
such c la ims u n d e r t he na t iona l law, n a m e l y the P a t e r n i t y Act . N e i t h e r can 
such a r igh t be der ived from Art ic le 8 of t he C o n v e n t i o n , which has the 
s t a t u s of law in F in l and . In this respec t t he C o u r t refers to its findings 
below. 

In view of t he above cons ide ra t ions , t h e C o u r t concludes tha t the claim 
a s se r t ed by the appl ican t did not concern a " r i g h t " which could a rguab ly 
be said to be recognised u n d e r d o m e s t i c law. T h e r e f o r e , Art ic le 6 § 1 of the 
Conven t i on does not apply to the p roceed ings in ques t ion . 

Accord ing to the C o u r t ' s case-law, "Art icle 14 c o m p l e m e n t s the o t h e r 
subs t an t ive provisions of t he Conven t i on and its Pro tocols . It has no inde­
p e n d e n t ex i s tence , since it has effect solely in r e l a t ion to ' the en joyment of 
t he r igh t s a n d f r e e d o m s ' s a fegua rded by those provis ions. A l though t h e 
appl ica t ion of Art ic le 14 does not p r e suppose a b r e a c h of one or m o r e of 
those provisions - and to this e x t e n t it is a u t o n o m o u s - , t h e r e can be no 
room for i ts app l ica t ion unless t he facts of t he case fall wi th in t he ambi t of 
one or m o r e of t he l a t t e r " (see t he B o t t a v. I taly j u d g m e n t of 24 F e b r u a r y 
1998, Reports 1998-1, p . 424, § 39) . 

As the C o u r t h a s conc luded tha t Art ic le 6 is not appl icable , Art ic le 14 
canno t apply in this respec t . 

It follows t h a t t he se compla in t s a re incompa t ib le ratione materiae wi th 
the provisions of t h e Conven t i on wi th in the m e a n i n g of Art ic le 35 § 3. 

B. As t o A r t i c l e 8 o f t h e C o n v e n t i o n , t a k e n a l o n e a n d in c o n j u n c ­
t i o n w i t h A r t i c l e 14 

1. Article 8 of the Convention 

T h e app l ican t compla ined t h a t the legal p r e s u m p t i o n of the h u s b a n d ' s 
p a t e r n i t y viola ted his r igh ts u n d e r Art ic le 8 of t he C o n v e n t i o n since the 
family uni t t h a t cons is ted of h imsel f a n d the t h e n p r e g n a n t w o m a n had 
not b e e n p r o t e c t e d . F u r t h e r m o r e , he a r g u e d tha t t he m o t h e r ' s r ight u n d e r 
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d o m e s t i c law to p reven t h im from es tab l i sh ing his p a t e r n i t y d i s c r i m i n a t e d 
aga ins t h im wi th in t he m e a n i n g of Art ic le 14. 

Art ic le 8 of t he Conven t i on r eads in its r e levan t p a r t s as follows: 

" I . Everyone has the right to respect for his private and family life ... 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the coun­
try, for the prevention of disorder or crime, for the protection of health or morals, or for 
the protection of the rights and freedoms of others." 

T h e G o v e r n m e n t a r g u e d t h a t t he facts of t he case did not fall wi th in 
the a m b i t of Ar t ic le 8 of t he Conven t i on . T h e y m a i n t a i n e d tha t t he re la­
t ionsh ip b e t w e e n the appl ican t a n d the chi ld 's m o t h e r T. had not las ted 
longer t h a n e ight m o n t h s or so, a n d they had cohab i t ed seven m o n t h s . 
Shor t ly af ter conf i rma t ion of t he concept ion , the i r cohab i t a t i on h a d 
ended , and soon af ter t h a t T. had m a r r i e d her h u s b a n d R. T h e child was 
bo rn several m o n t h s l a t e r in wedlock to T. and R. In he r reply to t he Dis­
tr ict C o u r t , T. had a s s e r t e d in essence t h a t t h e app l i can t was not t h e 
f a the r of J . T h e G o v e r n m e n t conc luded tha t t he app l i can t ' s link wi th t he 
child was an insufficient basis to b r ing the a l leged r e l a t ionsh ip wi th in t he 
scope of family life. 

As r e g a r d s t he subs t ance of t he case u n d e r Ar t ic le 8, t he G o v e r n m e n t 
observed t h a t t he pu rpose of t he provis ions of t he P a t e r n i t y Act wi th its 
legal p r e s u m p t i o n was to p ro t ec t a m a r r i a g e - b a s e d family, inc lud ing the 
child, from a n ac t ion for t he a n n u l m e n t of t he p a t e r n i t y of t he h u s b a n d , 
b r o u g h t by any m a n ou ts ide t he family. It was to be no ted t h a t , af ter 
r e a c h i n g the age of 15, t he child i tself could t ake ac t ion in o r d e r to e s t ab ­
lish his or her biological f a the r . T h e G o v e r n m e n t s u b m i t t e d t h a t the 
a p p r o p r i a t e fair ba lance had b e e n s t ruck b e t w e e n the i n t e r e s t s of the 
app l ican t a n d t h e preva i l ing g e n e r a l i n t e r e s t . 

T h e app l ican t m a i n t a i n e d t h a t t he e m p h a s i s in t he G o v e r n m e n t ' s 
a r g u m e n t s was p laced on the legal a n d social concept of family and 
privacy r a t h e r t h a n the n a t u r a l and biological fact of p a r e n t h o o d . Th i s 
a r g u m e n t a t i o n was formal is t ic and legal is t ic and , consequen t ly , unsus ­
t a inab l e . T h e appl ican t did not accept t h a t the i n t e r e s t s of the child 
were served by ignorance of his or he r real f a the r . T h e appl ican t 
exp res sed the fear t h a t w i thou t a conf i rma t ion of biological pa t e rn i ty , 
t h e r e would be no legal obs tac le to a m a r r i a g e wi th in t he p roh ib i t ed 
d e g r e e s of k insh ip . H e s t a t e d t h a t t h e G o v e r n m e n t h a d not p r e s e n t e d 
sufficient a n d convincing reasons in suppor t of the i r view t h a t t he m a t ­
t e r fell wi th in t he m a r g i n of a p p r e c i a t i o n avai lable to t he r e s p o n d e n t 
S t a t e . T h e provisions of t he P a t e r n i t y Act were , pa r t i cu la r ly as r e g a r d s 
t he app l i can t ' s case , d i s p r o p o r t i o n a t e to t he ends l eg i t imate ly p u r s u e d 
by th is legis la t ion. 
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T h e C o u r t recalls t h a t the not ion of "family life" in Art ic le 8 is not 
confined solely to m a r r i a g e - b a s e d re la t ionsh ips and m a y e n c o m p a s s o t h e r 
defacto " family" t ies w h e r e t he pa r t i e s a r e living t o g e t h e r ou t s ide m a r r i a g e 
(see t he K e e g a n v. i r e l a n d j u d g m e n t of 26 M a y 1994, Ser ies A no. 290, 
pp . 17-18, § 44, and the Kroon and O t h e r s v. the N e t h e r l a n d s j u d g m e n t of 
27 O c t o b e r 1994, Series A no. 297-C, pp. 55-56, § 30) . T h e appl ica t ion of 
this pr inciple has been found to e x t e n d equal ly to the r e l a t ionsh ip 
b e t w e e n ch i ld ren bo rn ou t of wedlock and the i r n a t u r a l f a the r s . F u r t h e r , 
t he C o u r t cons iders t h a t Art ic le 8 canno t be i n t e r p r e t e d as only p r o t e c t i n g 
"family life" which has a l r eady b e e n es tab l i shed but , w h e r e the c i rcum­
s tances w a r r a n t it, m u s t e x t e n d to t he po ten t i a l r e l a t ionsh ip which may 
develop b e t w e e n a child bo rn out of wedlock a n d his or her n a t u r a l fa ther . 
Re levan t factors in this r e g a r d include the n a t u r e of the r e l a t ionsh ip 
b e t w e e n the n a t u r a l p a r e n t s and the d e m o n s t r a b l e in t e re s t in and com­
m i t m e n t by t he n a t u r a l f a the r to the child bo th before and af ter the b i r th 
(see M.B. v. t he U n i t e d K i n g d o m , appl ica t ion no. 22920/93 , Commis s ion 
decis ion of 6 Apri l 1994, Decis ions and R e p o r t s 77-A, p. 108). 

In the p r e s e n t case , t he C o u r t is a w a r e t h a t t he app l ican t cohab i t ed 
wi th the m o t h e r and was engaged to h e r a t the t i m e she b e c a m e p r e g n a n t . 
F u r t h e r m o r e , the C o u r t is also aware t h a t t he m o t h e r had not a g r e e d to 
the app l ican t c r e a t i n g any ties wi th the child. However , t he C o u r t canno t 
overlook t h a t the app l ican t has not , in fact, seen the child or formed any 
emo t iona l bond wi th her . In th is r espec t , t h e i n s t an t case differs from the 
cases of K e e g a n and K r o o n a n d O t h e r s (cited above) , w h e r e the app l i can t s 
h a d emot iona l bonds wi th the ch i ld ren in ques t ion . Moreover , unl ike in 
t he l a s t - m e n t i o n e d cases , the m o t h e r of t he child has den ied the appl i­
can t ' s p a t e r n i t y . 

T h e C o u r t finds t h a t , in the c i r c u m s t a n c e s of this case , t he app l i can t ' s 
link wi th the child has a n insufficient basis in law a n d fact to b r ing the 
a l leged r e l a t ionsh ip wi th in t he scope of family life w i th in the m e a n i n g of 
Art ic le 8 § 1 of t he Conven t i on . 

However , Art ic le 8 p ro tec t s not only "family" bu t also " p r i v a t e " life. 
T h e C o u r t m u s t e x a m i n e , the re fo re , w h e t h e r the n a t u r e of t he app l i can t ' s 
r e l a t i onsh ip wi th J . affects the app l i can t ' s p r iva te life. In this r e g a r d , the 
C o u r t recal ls t h a t in t h e R a s m u s s e n case (see the R a s m u s s e n v. D e n m a r k 
j u d g m e n t of 28 N o v e m b e r 1984, Ser ies A no. 87, p . 13, § 33) it found t h a t 
t he d e t e r m i n a t i o n of the app l i can t ' s legal r e la t ions wi th his pu t a t i ve 
d a u g h t e r u n d o u b t e d l y conce rned his pr iva te life. 

T h e C o u r t notes t h a t the i n s t an t case differs from the R a s m u s s e n case 
in two respec t s . First ly, in t he R a s m u s s e n case a h u s b a n d wished to inst i­
t u t e p roceed ings c o n t e s t i n g his own pa t e rn i ty . Secondly, in t h a t case the 
act ion a i m e d at the d e t e r m i n a t i o n of t he legal r e la t ions be tween the m a n 
and the child. In t he i n s t an t case , t h e app l i can t ' s ac t ion is a imed at the 
conf i rma t ion of an a l leged biological fact r a t h e r t h a n a t t he e s t a b l i s h m e n t 
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of legal r e l a t ions . T h e C o u r t finds, n o n e t h e l e s s , t h a t the c i r c u m s t a n c e s in 
t h e app l i can t ' s life in t he sp r ing of 1988, as desc r ibed by the appl ican t 
himself, we re such as to b r i n g t he facts of t he i n s t an t case wi th in the ambi t 
of Art ic le 8. 

T h e r e f o r e , t he C o u r t has cons idered w h e t h e r t h e fact t h a t the appli­
cant was b a r r e d from in s t i t u t i ng p a t e r n i t y p roceed ings as r ega rds J . 
reveals a lack of respec t for t he app l i can t ' s p r iva te life. 

T h e C o u r t r e i t e r a t e s t h a t the essen t ia l object of Art ic le 8 is to p ro tec t 
t h e individual aga ins t a r b i t r a r y act ion by the public au tho r i t i e s . T h e r e 
m a y in addi t ion be posit ive obl igat ions i n h e r e n t in effective " r e s p e c t " for 
family life (or, as in t he p re sen t case, pr iva te life). However , the bound­
ar ies be tween the S t a t e ' s positive and nega t ive obl iga t ions u n d e r this 
provision do not lend themse lves to precise def ini t ion. T h e appl icable 
pr inc ip les a re none the l e s s s imilar . In bo th con tex t s r e g a r d m u s t be had to 
t he fair ba lance t h a t has to be s t ruck b e t w e e n the c o m p e t i n g in t e re s t s of 
t he individual a n d of t he c o m m u n i t y as a whole ; a n d in bo th con tex t s the 
S t a t e enjoys a ce r t a in m a r g i n of app rec i a t ion (see t he K e e g a n j u d g m e n t 
c i ted above, p . 19, § 49, and the Kroon and O t h e r s j u d g m e n t ci ted above, 
P 56, § 3 1 ) . 

T h e C o u r t no tes t h a t , un l ike in t he K r o o n a n d O t h e r s case , w h e r e the 
obs tac le to b r ing ing p a t e r n i t y p roceed ings r a n c o u n t e r to t h e wishes of 
those concerned , in the ins tan t case it accords wi th the wishes of the 
m a r r i e d couple d u r i n g whose m a r r i a g e the child was born . In fact, the 
obs tac le is a resu l t of t he i r opposi t ion . F u r t h e r m o r e , in t he Kroon and 
O t h e r s case the C o u r t no t ed t h a t t he legal p r e s u m p t i o n of p a t e r n i t y did 
not ac tua l ly benef i t anyone (see t he Kroon and O t h e r s j u d g m e n t cited 
above, p . 58, § 40) . T h e C o u r t recal ls t h a t , in the i n s t an t case , t he C o u r t of 
Appea l d ismissed the app l i can t ' s ac t ion not only on the basis of the 
word ing of the provisions of the P a t e r n i t y Act bu t also since an e x a m i n a ­
t ion of the app l i can t ' s c la im would not have been in the i n t e r e s t s of the 
child. T h e C o u r t of A p p e a l took in to account t h a t t h e e s t a b l i s h m e n t of 
biological p a t e r n i t y would not , as such , c r e a t e any r igh ts or obl iga t ions for 
those conce rned . It also r e fe r red to the d i s t u r b a n c e such a n e x a m i n a t i o n 
would cause to t he family r e l a t ionsh ips in t he child 's family. 

T h e C o u r t finds n o t h i n g a r b i t r a r y in this a s s e s s m e n t of the child's 
i n t e r e s t s . T h e r e a re r ea sons of legal c e r t a i n t y and secur i ty of family rela­
t ionships for S ta t e s to apply a g e n e r a l p r e s u m p t i o n accord ing to which a 
m a r r i e d m a n is r e g a r d e d as t he fa ther of his wife's ch i ld ren . It is jus t i f iable 
for d o m e s t i c cour t s to give g r e a t e r weight to the i n t e r e s t s of t he child and 
the family in which it lives t h a n to the i n t e r e s t of an app l ican t in ob ta in ing 
d e t e r m i n a t i o n of a biological fact. M o r e o v e r the C o u r t no tes t h a t in the 
i n s t an t case , u n d e r d o m e s t i c law, t h e child can , w h e n r e a c h i n g the age of 
15, decide herse l f w h e t h e r it is in he r in t e re s t to i n s t i t u t e p a t e r n i t y pro­
ceed ings or not . Th i s possibil i ty does not , however , lead to t he conclusion 
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t h a t a legal ac t ion by a pe r son ou t s ide he r family should be al lowed, espe­
cially w h e n such a conclusion would, in fact, p reven t her from la t e r m a k i n g 
a decis ion of h e r own. 

An e x a m i n a t i o n by the C o u r t of ibis compla in t does not disclose any 
a p p e a r a n c e of a violat ion of t he app l i can t ' s r igh t s and f reedoms set out in 
Ar t ic le 8 of t he Conven t ion . 

It follows tha t th is p a r t of t he app l ica t ion is mani fes t ly i l l-founded 
wi th in t he m e a n i n g of Art ic le 35 § 3 of t he Conven t ion . 

2. Article 14 of the Convention 

As r e g a r d s Art ic le 14 of the C o n v e n t i o n t a k e n in conjunct ion wi th 
Art ic le 8, t he G o v e r n m e n t and the appl ican t s u b m i t t e d t he s a m e a r g u ­
m e n t s as u n d e r Art ic le 14 t a k e n in conjunct ion with Art ic le 6. 

T h e C o u r t r e i t e r a t e s t h a t Art ic le 14 affords p ro tec t ion aga ins t dis­
c r imina t i on in the en joyment of t he r igh t s and f reedoms sa fegua rded by 
the o t h e r subs tan t ive provisions of the Conven t ion . However , not every 
difference in t r e a t m e n t will a m o u n t to a violat ion of this Ar t ic le . In s t ead , 
it m u s t be es tab l i shed t h a t o t h e r pe r sons in an ana logous or re levant ly 
s imi lar s i tua t ion enjoy p re fe ren t i a l t r e a t m e n t , and t h a t t h e r e is no rea­
sonable or objective jus t i f ica t ion for this d is t inc t ion (see the Sheffield and 
H o r s h a m v. the U n i t e d K i n g d o m j u d g m e n t of 30 J u l y 1998, Reports 1998-V, 
p. 2032, § 75). C o n t r a c t i n g S t a t e s enjoy a m a r g i n of app rec i a t i on in 
assess ing w h e t h e r and to wha t ex t en t differences in o the rwise s imi lar 
s i tua t ions just ify a different t r e a t m e n t in law (see t he S tubb ings and 
O t h e r s v. the U n i t e d Kingdom j u d g m e n t of 22 O c t o b e r 1996, Reports 
1996TV, p. 1507, § 72). 

As r e g a r d s t he app l i can t ' s submiss ion conce rn ing the r ight of t he 
child 's m o t h e r to p reven t h im from es tab l i sh ing his pa t e rn i ty , t he C o u r t 
recal ls t ha t t he chi ld 's m o t h e r had this r ight due to the fact t h a t t he child 
was bo rn af ter her m a r r i a g e to R. F u r t h e r m o r e , her h u s b a n d had the s a m e 
r igh t . T h e C o u r t finds t h a t , t hough in some fields t he defacto r e l a t ionsh ip 
of c o h a b i t a n t s is recognised , t h e r e still exist differences be tween m a r r i e d 
and u n m a r r i e d couples , in pa r t i cu l a r , differences in legal s t a t u s a n d legal 
effects. M a r r i a g e con t i nues to be c h a r a c t e r i s e d by a corpus of r igh t s a n d 
obl iga t ions t h a t d i f fe ren t ia te it m a r k e d l y from the s i tua t ion of a m a n a n d 
w o m a n who cohabi t . H a v i n g r e g a r d to t he c i r c u m s t a n c e s of t he case , t he 
C o u r t finds t h a t t he app l ican t was not in a s i tua t ion ana logous to t h a t of 
t he chi ld 's m o t h e r wi th in the m e a n i n g of Art ic le 14 of the Conven t ion . In 
so far as they can be cons idered to have been in such a s i tua t ion , namely , 
at t he t i m e of the i r cohab i t a t ion , t he C o u r t finds t h a t t he na t iona l c o u r t s ' 
a p p r o a c h p u r s u e d the l eg i t ima te a im of secur ing or reconci l ing the r igh ts 
of t he child and its family and t h a t t he m e a n s employed to this end w e r e 
not d i s p r o p o r t i o n a t e . 
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T h e C o u r t finds t h a t t he appl ican t has not been subjec ted to dis­
c r imina t i on c o n t r a r y to Art ic le 14 of the Conven t i on . 

It follows t h a t this p a r t of the appl ica t ion is mani fes t ly i l l-founded 
wi th in t he m e a n i n g of Ar t ic le 35 § 3 of t he Conven t ion . 

For these r ea sons , the C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 
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S O M M A I R E 1 

Rejet de la demande d'un père putatif visant à faire établir sa paternité 
biologique s'agissant d'un enfant né pendant le mariage de la mère avec un 
autre homme 

Article 6 § 1 

Applicabilité - Droits et obligations de caractère civil - Droit non reconnu en droit interne -

Demande d'un père putatif visant à faire établir sa paternité biologique - Présomption de 

paternité légitime s'agissant d'un enfant né dans le mariage 

Article 8 

Viefamiliale - Père naturel - Examen du lien entre un père naturel et son enfant - Vie privée -

Présomption de paternité légitime s'agissant d'un enfant né dans le mariage - Rejet de la 

demande d'un père putatif visant à faire établir sa paternité biologique s'agissant d'un enfant né 

pendant le mariage de la mire avec un autre homme - Equilibre entre l'intérêt de l'enfant né 

dans le mariage et celui du père putatif à faire établir sa paternité 

* 
* * 

Le r e q u é r a n t vécu t avec T. d e n o v e m b r e 1987 j u s q u ' à la fin de l eu r r e l a t i on 

e n j u i n 1998. T., q u i ava i t a p p r i s e n m a i 1988 q u ' e l l e é t a i t e n c e i n t e , é p o u s a R. 

e n j u i l l e t 1988. L ' e n f a n t n a q u i t en j a n v i e r d e l ' a n n é e s u i v a n t e . Le r e q u é r a n t la 

r e c o n n u t , m a i s le t r i b u n a l d ' a r r o n d i s s e m e n t , se f o n d a n t s u r la p r é s o m p t i o n légale 

d e p a t e r n i t é l é g i t i m e d a n s le cas d ' u n en fan t né d a n s le m a r i a g e , re fusa d ' h o m o ­

loguer la r e c o n n a i s s a n c e . E n o u t r e , T. p r é t e n d i t q u e sa l ia ison avec son é p o u x avai t 

d é b u t é a v a n t la fin d e la r e l a t i o n qu ' e l l e e n t r e t e n a i t avec le r e q u é r a n t . El le re fusa 

d e se s o u m e t t r e à u n e x a m e n d ' A D N et s ' opposa à ce q u e le r e q u é r a n t ait des 

c o n t a c t s avec l ' en fan t . Le r e q u é r a n t e n g a g e a u n e ac t ion civile v i s an t à é t a b l i r s'il 

é t a i t ou n o n le p è r e b io log ique . Le t r i b u n a l d ' a r r o n d i s s e m e n t r e j e t a la d e m a n d e 

s a n s l ' e x a m i n e r a u fond, a u m o t i f q u e le r e q u é r a n t n ' ava i t pas le d ro i t d ' a g i r en 

j u s t i c e . La c o u r d ' a p p e l d é b o u t a é g a l e m e n t l ' i n t é r e s sé , e s t i m a n t n o t a m m e n t qu ' i l 

avai t s e u l e m e n t d e m a n d é l ' é t a b l i s s e m e n t d e la p a t e r n i t é b io log ique , ce q u i , e n soi, 

n e c r éa i t ni d ro i t n i ob l iga t ion , p e r t u r b e r a i t les r e l a t i o n s a u se in d e la famil le de 

l ' enfant et n ' é t a i t pas d a n s l ' i n t é r ê t de celle-ci . L a C o u r s u p r ê m e lui re fusa 

l ' a u t o r i s a t i o n de f o r m e r u n pourvo i . 

Ar t ic le 6 § 1, pr is i s o l é m e n t et c o m b i n é avec l ' a r t ic le 14 : si les p a r t i e s a d m e t t e n t 

t o u t e s d e u x l ' app l icab i l i t é d e l ' a r t i c le 6 d e la C o n v e n t i o n , la C o u r n e souscr i t pas à 

c e t t e conc lus ion . Elle n e voit d a n s la loi p e r t i n e n t e a u c u n é l é m e n t d é m o n t r a n t 

qu ' i l e x i s t e r a i t u n d ro i t à u n e d é c l a r a t i o n j u d i c i a i r e d e p a t e r n i t é b io log ique 

n ' e n t r a î n a n t pas a u t o m a t i q u e m e n t a u m o i n s q u e l q u e s c o n s é q u e n c e s : le d ro i t de 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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faire é t a b l i r la s i m p l e p a t e r n i t é b io log ique p a r d e s m o y e n s sc ien t i f iques n ' e s t pas 

u n d ro i t r e c o n n u e n d ro i t i n t e r n e . P o u r a u t a n t q u e l ' ac t ion du r e q u é r a n t p e u t se 

c o m p r e n d r e c o m m e u n e d e m a n d e v isan t à c o n t e s t e r la p a t e r n i t é du m a r i et à fa ire 

é t ab l i r la s i e n n e , pa re i l d ro i t n ' e x i s t e pas eu d ro i t i n t e r n e e t n e s a u r a i t ê t r e t i r é d e 

l ' a r t ic le 8 de la C o n v e n t i o n , qu i a force de loi en F i n l a n d e . P a r c o n s é q u e n t , la p r é ­

t e n t i o n du r e q u é r a n t ne p o r t a i t p a s su r u n d ro i t r e c o n n u en d ro i t i n t e r n e et 

l ' a r t ic le 6 § 1 d e la C o n v e n t i o n n ' e s t pas app l i cab l e à la p r o c é d u r e en jeu ; dès lors , 

l ' a r t ic le 14 ne t rouve pas non plus à s ' a p p l i q u e r : i n c o m p a t i b i l i t é ratione maleriae. 

Art ic l e 8 : si la « vie famil ia le » s ' é t e n d à la r e l a t i o n qu i p o u r r a i t se d é v e l o p p e r 

e n t r e u n e n f a n t et son p è r e n a t u r e l , force est d e c o n s t a t e r q u e le r e q u é r a n t n ' a 

j a m a i s vu l ' enfan t ni fo rmé un lien affectif q u e l c o n q u e avec el le . D e p lus , la m è r e 

d e l ' en fan t nie q u e le r e q u é r a n t soit le p è r e . D a n s ces cond i t i ons , le l ien d e celui-ci 

avec l ' enfan t c o n s t i t u e u n e base insuf f i san te e n fait e t en d ro i t p o u r q u e la r e l a t i o n 

a l l é g u é e pu i s se r e l eve r d e la no t i on d e vie fami l ia le ; en r e v a n c h e , les faits d e la 

c a u s e t o m b e n t sous l ' e m p i r e d e la vie p r ivée . C e p e n d a n t , l 'obs tac le à l ' ac t ion en 

r e c h e r c h e d e p a t e r n i t é r é s u l t e de l ' oppos i t ion d u couple m a r i é et la cour d ' a p p e l a 

e s t i m é q u e l ' é t a b l i s s e m e n t de la p a t e r n i t é b io log ique n ' a u r a i t pas é t é d a n s 

l ' i n t é r ê t de l ' en fan t , n ' a u r a i t c r éé en soi ni d ro i t ni ob l iga t i on et a u r a i t p e r t u r b é les 

r e l a t i o n s fami l ia les e x i s t a n t e s . D e s r a i sons t e n a n t à la s é c u r i t é et à la c e r t i t u d e 

j u r i d i q u e s j u s t i f i en t d ' a p p l i q u e r u n e p r é s o m p t i o n g é n é r a l e de p a t e r n i t é l é g i t i m e 

et c 'es t à bon d ro i t q u e les t r i b u n a u x i n t e r n e s o n t a cco rdé p lus d ' i m p o r t a n c e a u x 

i n t é r ê t s de l ' en fan t et de la famil le d a n s l aque l l e el le vit q u ' à ceux du p è r e biolo­

g i q u e puta t i f . P a r a i l l eu r s , l ' en fan t p o u r r a , l o r squ ' e l l e a u r a a t t e i n t l 'âge de q u i n z e 

a n s , d é c i d e r e l l e - m ê m e d ' e n g a g e r u n e ac t i on en r e c h e r c h e d e p a t e r n i t é . Il n 'y a 

d o n c a u c u n e a p p a r e n c e d e v io la t ion : d é f a u t m a n i f e s t e de f o n d e m e n t . 

Ar t i c l e 8 c o m b i n é avec l ' a r t ic le 14 : le d ro i t de T . et R. d ' e m p ê c h e r le r e q u é r a n t 

d ' é t a b l i r sa p a t e r n i t é décou le du fait q u e l ' enfant est n é e a p r è s l eu r m a r i a g e e t , 

b ien q u e d a n s c e r t a i n s d o m a i n e s la r e l a t i o n d e fait e n t r e les concub ins soit 

r e c o n n u e , il ex i s te t ou jou r s d e s d i f fé rences e n t r e les coup le s m a r i é s e t non m a r i é s , 

en p a r t i c u l i e r en ce q u i c o n c e r n e le s t a t u t et les c o n s é q u e n c e s j u r i d i q u e s . Le 

r e q u é r a n t et la m è r e de l ' enfant n ' é t a i e n t p a s d a n s u n e s i t u a t i o n a n a l o g u e ; d a n s la 

m e s u r e où l 'on p e u t c o n s i d é r e r q u e te l é t a i t le cas à l ' époque de l eu r vie c o m m u n e , 

le po in t d e vue des j u r i d i c t i o n s n a t i o n a l e s p o u r s u i t le bu t l é g i t i m e de g a r a n t i r ou 

réconc i l i e r les d ro i t s de l ' en fan t et de sa fami l le , e t les m o y e n s e m p l o y é s à c e t t e fin 

ne son t p a s d i s p r o p o r t i o n n é s : dé fau t m a n i f e s t e de f o n d e m e n t . 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. J ô r g e n Nylund] est un r e s so r t i s san t f inlandais né en 

1950 et domici l ié à He ls ink i . Il est cou r t i e r m a r i t i m e . 

D e v a n t la C o u r , il est r e p r é s e n t é p a r M'' M. W u o r i , avocat au b a r r e a u 

d 'He l s ink i . 

Les faits de la cause , tels qu ' i l s ont é té exposés pa r les pa r t i e s , peuven t 

se r é s u m e r c o m m e suit . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

En oc tobre 1987, le r e q u é r a n t d é b u t a une l iaison avec T . Ils c o m m e n ­

c è r e n t à vivre ensemble à la m i - n o v e m b r e et se f iancèrent le 1" j anv ie r 

1988. En m a i 1988, il s ' avéra q u e T . é ta i t ence in t e . Selon le r e q u é r a n t , lui-

m ê m e et T. ava ien t d é l i b é r é m e n t pr is la décis ion de fonder une famille. A 

la mi- juin, ils m i r e n t fin à leurs fiançailles et à l eu r vie c o m m u n e . 

Le 21 ju i l l e t 1988, T . épousa u n h o m m e d u n o m de R. En j a n v i e r 1989, 

elle d o n n a na i ssance à u n e pe t i t e fille, J . 

Le r e q u é r a n t p r é t e n d ê t r e le p è r e biologique de J . Le 7 s e p t e m b r e 1989, 

de sa p r o p r e in i t ia t ive , il r e connu t J . c o m m e son enfan t devan t le d i r e c t e u r 

des services de p ro t ec t i on de l 'enfance (lastenvalvoja, barnatillsyningsman) 

d 'Espoo. 

En appl ica t ion de l 'ar t icle 20 de la loi su r la p a t e r n i t é (isyyslaki, lagen om 

faderskap), la ques t i on de l ' homologa t ion de la r econna i s sance fut déférée 

a u j u g e du t r i b u n a l d ' a r r o n d i s s e m e n t (kihlakunnantuomari, hâradshovding) 

d 'Espoo. D a n s sa décis ion du 28 s e p t e m b r e 1989, celui-ci re leva q u e J . é ta i t 

née p e n d a n t le m a r i a g e , ce qui e n t r a î n a i t une p r é s o m p t i o n légale de 

p a t e r n i t é l ég i t ime . Au cours de la p r o c é d u r e écr i te , T. c o n t e s t a la pa t e r ­

n i té du r e q u é r a n t et p r é t end i t qu ' e l l e avai t dé jà u n e l iaison avec son 

époux à l ' époque où J . avait é té conçue . C o m p t e t e n u des c i rcons tances , le 

juge e s t i m a q u e le r e q u é r a n t n ' é t a i t pas le pè r e de J . En v e r t u de 

l 'ar t ic le 45 de la loi sur la p a t e r n i t é , sa décis ion est insuscept ib le d 'appe l . 

La décision du j u g e é ta i t r éd igée sur un fo rmula i re conçu pour les 

décisions re la t ives à la r econna i s sance de p a t e r n i t é . Au dos du fo rmula i re 

é t a i en t j o i n t e s des in fo rmat ions à l ' a t t en t ion de l ' individu conce rné , por­

t a n t n o t a m m e n t sur les conséquences j u r i d i q u e s de la r econna i s sance . 

T . refusa l'offre du r e q u é r a n t de paye r les frais d ' un e x a m e n d ' A D N 

volon ta i re . L ' i n t é re s sé n ' a j a m a i s réuss i à voir J . , a p p a r e m m e n t en raison 

de l 'opposi t ion de T. 

Le 14 j u i n 1991, le r e q u é r a n t e n g a g e a u n e ac t ion en ju s t i ce v isant à 

d é t e r m i n e r s'il é ta i t ou non le pè r e b io logique de J . C e fa isant , il invoqua 

l 'ar t icle 8 de la Conven t ion . 
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La m è r e T . et l 'enfant J . furent c i tées à c o m p a r a î t r e devan t le t r i buna l 

d ' a r r o n d i s s e m e n t (kihlakunnanoikeus, hâradsrâtten) d 'Espoo. A la p r e m i è r e 

aud ience du 22 oc tobre 1991, elles s ' opposè ren t à la t e n u e du p rocès , au 

mot i f q u e le r e q u é r a n t n 'ava i t pas ie droi t d 'ag i r en j u s t i c e . Eiies firent 

é g a l e m e n t valoir q u e l ' au t r e ga rd i en de J . , R., n 'ava i t pas é té cité à com­

p a r a î t r e . P a r la su i te , R. fut é g a l e m e n t convoqué . 

Le 10 m a r s 1992, le t r i buna l d ' a r r o n d i s s e m e n t t in t u n e d e u x i è m e 

aud ience au cours de laquel le il e x a m i n a la ques t i on du dro i t d ' ac t ion du 

r e q u é r a n t . Les deux p a r t i e s p r é s e n t è r e n t c h a c u n e au t r i buna l d ' a r rond i s ­

s e m e n t u n e exper t i se c o n c e r n a n t la qua l i t é pour agi r de l ' in té ressé . Elles 

e x p r i m è r e n t des po in t s de vue d ivergen t s q u a n t à la possibi l i té d ' e n g a g e r 

une p r o c é d u r e jud ic i a i r e visant u n i q u e m e n t à d é t e r m i n e r si une p e r s o n n e 

é ta i t ou non le pè re n a t u r e l d 'un enfan t , ou si pare i l le ac t ion devai t 

s ' a c c o m p a g n e r d 'une d e m a n d e d ' é t a b l i s s e m e n t ou de con te s t a t i on de la 

p a t e r n i t é . 

Le 10 m a r s 1992, le t r i b u n a l d ' a r r o n d i s s e m e n t déc ida q u e le libellé de la 

d e m a n d e , en soi, ne con t r evena i t pas à la loi sur la p a t e r n i t é . Il e s t i m a que 

ladi te loi donna i t aux t r i b u n a u x la possibi l i té de déc l a r e r s i m p l e m e n t 

q u ' u n h o m m e et un enfant é t a i en t en vér i té é t r o i t e m e n t liés pa r le sang , 

sans pour cela é tab l i r e n t r e eux un lien j u r i d i q u e de filiation. Toutefo is , le 

t r i buna l d ' a r r o n d i s s e m e n t conclut é g a l e m e n t q u ' e n v e r t u de la loi sur la 

p a t e r n i t é , un h o m m e qui p r é t e n d a i t ê t r e pè r e n 'avai t pas le droi t d ' ag i r en 

ju s t i ce p o u r faire é tab l i r la filiation pa t e rne l l e d 'un enfan t né d a n s les 

liens du m a r i a g e . Eu éga rd aux ar t ic les 8 et 12 de la Conven t ion et à 

l 'ar t icle 5 du Protocole n" 7 à la Conven t ion , ainsi q u ' à l 'ar t icle 7 de la 

Conven t i on des Na t ions unies du 20 n o v e m b r e 1989 re la t ive aux dro i t s de 

l 'enfant , le t r i buna l d ' a r r o n d i s s e m e n t conclut q u e le r e q u é r a n t n 'ava i t pas 

le droi t de faire é tab l i r j u d i c i a i r e m e n t s'il é ta i t ou non le pè r e d e j . Il r e j e t a 

alors les p r é t e n t i o n s de l ' in té ressé sans les e x a m i n e r au fond. 

Le r e q u é r a n t saisit la cour d ' appe l (hovioikeus, hovrâtteri) d 'He ls ink i . Il 

soul igna q u e l'on ne pouvai t pr iver l ' enfant de son dro i t f o n d a m e n t a l de 

c o n n a î t r e ses o r ig ines au mot i f que l ' au t r e p a r e n t b iologique y é ta i t 

opposé . Selon le r e q u é r a n t , son act ion avait p o u r objet d ' e x a m i n e r si u n e 

f e m m e , qui é ta i t t o m b é e ence in te alors qu 'e l le e n t r e t e n a i t une re l a t ion 

quas i m a t r i m o n i a l e , avai t le dro i t d ' e m p ê c h e r la d é t e r m i n a t i o n de la 

p a t e r n i t é et de k i d n a p p e r j u r i d i q u e m e n t l 'enfant p o u r la ra i son formelle 

qu 'e l le avai t épousé q u e l q u ' u n d ' a u t r e . Le r e q u é r a n t déc la ra qu ' i l avait 

s e u l e m e n t sollicité l ' homologa t ion de sa p a t e r n i t é à l ' égard de J . , sans 

d e m a n d e r l ' é t ab l i s semen t d ' un lien j u r i d i q u e de fil iation p a t e r n e l l e . Il 

r é c l a m a la p ro tec t ion de la loi d a n s ce t t e affaire, faisant valoir qu ' i l é ta i t 

d a n s l ' i n t é rê t de l ' enfant que la ques t ion soit résolue avant q u e l ' inté­

ressée n ' a t t e i g n e l 'âge de qu inze ans , et puisse alors a c q u é r i r e l l e -même le 

droi t d ' ac t ion . Il d e m a n d a l ' annu la t ion du j u g e m e n t du t r ibuna l d ' a r r o n ­

d i s s e m e n t et le renvoi de l 'affaire devan t ce t t e m ê m e ju r id ic t ion . 
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Le 23 d é c e m b r e 1992, la cour d ' appe l d é b o u t a le r e q u é r a n t . Elle parvint 

à la m ê m e conclusion que le t r i buna l d ' a r r o n d i s s e m e n t en su ivant un rai­

s o n n e m e n t différent . La cour d ' appe l releva q u e le r e q u é r a n t avai t seule­

m e n t d e m a n d é à ce q u e l 'on d é t e r m i n â t s'il é t a i t le pè r e d e l ' enfant née 

p e n d a n t le m a r i a g e de T . et R. La p a t e r n i t é b io logique , en t a n t q u e fait 

d is t inc t de la fi l iation, ne c réa i t en soi ni droi t ni obl iga t ion pour l ' h o m m e 

ou l 'enfant . En o u t r e , l ' é t ab l i s semen t d ' un tel fait sans le c o n s e n t e m e n t 

des p a r e n t s de l 'enfant p e r t u r b e r a i t les re la t ions d a n s la famille de celle-

ci. D a n s l ' in té rê t de l ' enfant , il é t a i t inu t i l e d ' é t ab l i r u n e p a t e r n i t é biolo­

gique d is t inc te de la filiation. La cour d ' appe l e s t i m a que la loi sur la 

p a t e r n i t é ne fondait pas l 'act ion. P a r a i l leurs , pu i sque celle-ci impl iqua i t 

en réa l i t é de c o m b a t t r e la p r é s o m p t i o n de p a t e r n i t é l ég i t ime , elle é tai t 

c o n t r a i r e au bu t de la loi sur la p a t e r n i t é . Q u a n t aux a u t r e s moyens , la 

cour d ' appe l conclut q u e le r e q u é r a n t n 'ava i t pas d ' i n t é r ê t j u r i d i q u e à 

faire d é t e r m i n e r la p a t e r n i t é b iologique de J . Enfin, elle déc l a r a q u e les 

conven t ions i n t e r n a t i o n a l e s m e n t i o n n é e s d a n s le j u g e m e n t du t r ibuna l 

d ' a r r o n d i s s e m e n t ne c o m p r e n a i e n t a u c u n e disposi t ion d o n n a n t au r equé ­

r a n t le droi t à la d é t e r m i n a t i o n en ques t ion . 

Le r e q u é r a n t d e m a n d a l ' au to r i sa t ion de fo rmer u n pourvoi , invoquan t 

n o t a m m e n t l 'ar t icle 8 de la Conven t ion . 

Le 24 ma i 1993, la C o u r s u p r ê m e (korkein oikeus, hogsta domstolen) lui 

refusa l ' au to r i sa t ion de la saisir . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

La loi sur la paternité (700/1975) 

« Chapitre 1 : Dispositions générales 

Article 2 : Présomption de paternité fondée sur le mariage (351/1980) 

L'enfant né pendant le mariage a pour père le mari. En cas de dissolution du mariage 

avant la naissance de l'enfant par le décès de l'époux, celui-ci est le père si la naissance 

de l'enfant ultérieure à la dissolution a lieu à une date telle qu'il peut avoir été conçu 

pendant le mariage. Toutefois, si la mère s'est remariée avant la naissance de l'enfant, 

le père est son dernier époux en date. 

Article 3 : Etablissement de la paternité par reconnaissance 
et décision du tribunal 

Lorsqu'un homme qui n'était pas marié avec la mère de l'enfant au moment de la 

naissance de celui-ci souhaite reconnaître sa paterni té , les dispositions du chapitre 3 

concernant la reconnaissance de paternité trouvent à s'appliquer (351/1980). 

Le tribunal établit que l 'homme est le père de l'enfant s'il est avéré qu'il avait des 

rapports sexuels avec la mère au moment de la conception et si, au vu des déclarations 

de la mère de l'enfant et de l'intéressé ainsi que de l'ensemble des autres circonstances, 
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il est réputé prouvé que l 'homme a engendré l'enfant. Les dispositions du chapitre 4 

s'appliquent à la procédure judiciaire d'établissement de la paternité. 

Article 4 : Contestation de la paternité (351/1980) 

La paternité du mari peut être contestée par la reconnaissance. Le tribunal peut 

établir par une action que le mari ou un homme ayant reconnu sa paternité n'est pas le 

père. Les dispositions du chapitre 5 s'appliquent à la contestation de la paternité. » 

« Chapitre 3 : Reconnaissance de paternité 

Article 15 : Déclaration de reconnaissance 

Tout homme souhaitant reconnaître sa paternité doit déclarer en personne à un 
directeur des services de protection de l'enfance, un officier d'état civil ou un notaire 
qu'il est le père de l'enfant. (...) 

Article 16 : Approbation de l'enfant 

Si l'enfant est juridiquement capable, la reconnaissance est soumise à son approba­
tion. (...) 

Article 16 (a) : Approbation de la mère et de son époux (351/1980) 

Si la reconnaissance concerne un enfant visé à l'article 2, elle est soumise au consen­
tement de la mère et du mari de celle-ci. 

Article 20 : Mise en œuvre de la reconnaissance 

Lorsqu'un homme a reconnu sa paternité, le directeur des services de protection de 

l'enfance responsable de l 'enquête de paternité en vertu de l'article 6 § 2, envoie dans les 

meilleurs délais, à des lins d'homologation, les documents concernant la reconnaissance 

ainsi que le dossier d 'enquête de paternité au juge du tribunal d'arrondissement ou au 

président du tribunal municipal compétent, ou encore à un magistrat nommé par le 

tribunal municipal à cet effet (351/1980). 

Le juge homologue la reconnaissance si 

1. celle-ci a été faite selon les modalités prévues aux articles 15 à 19, 

et 

2. rien ne porte à croire que l 'auteur de la reconnaissance n'est pas le père de l'en­
fant. 

(...) » 

« Chapitre 4 : Procédure judiciaire d'établissement de la paternité 

Article 22 : Droit d'agir en justice 

Tout enfant a le droit de faire établir en justice qui est son père. 

Tout homme a le droit de faire établir en justice qu'il est le père d'un enfant si le juge 

n'a pas homologué sa reconnaissance de paternité pour les motifs prévus à l'article 20 

§ 2. L'action doit être engagée dans un délai d'un an à compter de la date à laquelle 
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l 'homme a été informé de la décision du juge. Toutefois, l 'intéressé n'a pas de droit 

d'action si la reconnaissance concerne un enfant visé à l'article 2 (351/1980). » 

« Chapitre 5 : Contestation de la paternité 

Article 34 : Motifs de contestation de la paternité 

Le tribunal établit par une action que le mari n'est pas le père de l'enfant visé à 

l'article 2 s'il est avéré que la mère a eu des rapports sexuels avec un aut re homme et 

qu'il est réputé prouvé, compte tenu de l'ensemble des circonstances, que l'enfant a été 

conçu à cette époque, ou que, considérant les caractéristiques génétiques de l'enfant ou 

d'autres circonstances spécifiques, le mari ne peut être le père. 

Si l'enfant a été conçu avant le mariage ou alors que les époux étaient séparés en 

raison d'une rupture de leurs relations, le tribunal établit que le mari n'est pas le père 

de l'enfant sauf s'il peut être démontré que, selon toute probabilité, les époux ont eu des 

rapports sexuels à l'époque de la conception de l'enfant. 

Le mari n'est plus considéré comme le père de l'enfant lorsqu'un autre homme a 

reconnu sa paternité scion les modalités prévues à l'article 15 § 1 et que le juge a 

homologue la reconnaissance (351/1980). 

Article 35 : Droit d'action 

Une action en contestation de paternité peut être engagée par la mère, son époux ou 

l'enfant. 

La mère et son époux doivent engager une telle action dans un délai de cinq ans à 

compter de la naissance de l'enfant. 

(...) 

Article 45 : Restriction à l'appel 

La décision du juge sur une question relative à l'homologation de la reconnaissance 

est insusceptiblc de recours. » 

L 'a r t ic le 4 de la loi sur les d o n n é e s d é m o g r a p h i q u e s (vàestôtietolaki, 

befolkningsdatalag, 507/1993) dispose qu ' i l faut e n r e g i s t r e r d a n s le sy s t ème 

de d o n n é e s d é m o g r a p h i q u e s n o t a m m e n t les r e n s e i g n e m e n t s c o n c e r n a n t 

les p a r e n t s d ' u n e p e r s o n n e , qu i déf in issent le s t a t u t p e r s o n n e l d e c e t t e 

p e r s o n n e au r ega rd du droi t de la famil le . L ' anc ien déc re t sur les reg i s t res 

d ' é t a t civil (vàestôkirja-asetus, personregisterfôrordning, 198/1970) c o m p r e n a i t 

une disposi t ion s imi la i re . 

G R I E F S 

Le r e q u é r a n t sou t i en t qu ' i l n ' a pas disposé d ' un recours efficace lui 

p e r m e t t a n t d ' é tab l i r , sur la base de faits b iologiques crédib les , s'il é ta i t ou 

non le pè r e n a t u r e l de J . Il p r é t e n d q u e la loi sur la p a t e r n i t é est injuste , en 

ce qu 'e l l e p e r m e t à la m è r e de l 'enfant de « k i d n a p p e r j u r i d i q u e m e n t » 
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celui-ci. Selon lui, des cons idé ra t ions l ég i t imes tel les q u e l 'égal i té des 

sexes et la p ro tec t ion de la re la t ion e n t r e l ' enfant e t ses p a r e n t s biolo­

g iques , y compr i s les d ro i t s du pè r e et de l ' enfant , l ' e m p o r t e n t sur la 

nécess i té de dé f end re l ' ins t i tu t ion sociale de la famil le . Il soul igne q u e 

l 'uni té famil iale cons t i tuée p a r l u i -même et la m è r e alors ence in t e béné ­

ficie au r e g a r d de l 'ar t icle 8 de la C o n v e n t i o n de la m ê m e p ro t ec t i on 

q u ' u n e famille c réée p a r le m a r i a g e . 

Selon le r e q u é r a n t , il n ' a pas eu droi t à un procès é q u i t a b l e et publ ic tel 

q u e g a r a n t i p a r l 'ar t icle 6 de la Conven t ion . Il sou t i en t en o u t r e q u e le 

dro i t absolu de la m è r e de déc ide r qui est le pè r e de l ' enfant enf re in t ses 

dro i t s au r e g a r d de l 'ar t icle 14 de la Conven t i on . Pa r a i l leurs , ce t t e p ré ­

rogat ive est en conflit avec le dro i t de l 'enfant de c o n n a î t r e son vér i t ab le 

p è r e , q u e consacre exp l i c i t emen t l 'ar t icle 7 de la C o n v e n t i o n des Na t ions 

un ies re la t ive aux d ro i t s de l 'enfant . 

Le r e q u é r a n t invoque les ar t ic les 6 et 8 de la Conven t ion , pr is i so lément 

et combinés avec l 'ar t ic le 14. 

P R O C É D U R E 

La r e q u ê t e a é té i n t rodu i t e devan t la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e (« la Commis s ion ») le 22 n o v e m b r e 1994 et enreg i s ­

t r é e le 25 avril 1995. 

Le 23 oc tobre 1997, la C o m m i s s i o n a décidé de c o m m u n i q u e r la 

r e q u ê t e au G o u v e r n e m e n t . 

Le 12 j a n v i e r 1998, le G o u v e r n e m e n t a p r é s e n t é ses obse rva t ions 

éc r i t e s , auxque l l e s le r e q u é r a n t a r épondu le 17 m a r s 1998. 

A la su i te de l ' en t r ée en v igueur du Protocole n° 11 à la Conven t i on le 

1" n o v e m b r e 1998, la r e q u ê t e est e x a m i n é e pa r la C o u r , en app l ica t ion de 

l 'ar t icle 5 § 2 dud i t Protocole . 

E N D R O I T 

A. Q u a n t à l 'art ic le 6 d e la C o n v e n t i o n , p r i s i s o l é m e n t e t c o m b i n é 
avec l 'art ic le 14 

Le r e q u é r a n t se p la in t d 'avoi r é t é pr ivé de son droi t à u n procès équ i ­

t ab le , en violat ion de l 'ar t icle 6 de la Conven t ion . Il sou t ien t en o u t r e avoir 

é té v ic t ime d ' une d i sc r imina t ion pu i sque la violat ion de l 'ar t icle 6 résu l t e 

de l 'opposit ion de la m è r e de l ' enfant . 

Il invoque l 'ar t ic le 6 de la Conven t ion , pris i so lément et c o m b i n é avec 
l 'ar t icle 14. 
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L 'a r t ic le 6 de la C o n v e n t i o n , en ses disposi t ions p e r t i n e n t e s , se lit ainsi : 

« 1. Toute personne a droit à ce que sa cause soit entendue équitablement, pu­

bliquement (...), par un tribunal indépendant et impartial, établi par la loi, qui décidera, 

(...) des contestations sur ses droits et obligations de caractère civil (...) » 

L 'a r t ic le 14 de la C o n v e n t i o n est ainsi libelle : 

« La jouissance des droits et libertés reconnus dans la (...) Convention doit être assu­

rée, sans distinction aucune, l'ondée notamment sur le sexe, la race, la couleur, la 

langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 

ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 

autre situation. » 

Selon le G o u v e r n e m e n t , le droi t d 'accès à un t r ibuna l n ' e s t pas absolu. 

A cet égard , il sou t i en t q u e le r e q u é r a n t a bien eu accès à un t r i buna l , 

c o m m e le r equ i e r t l 'ar t ic le 6, puisqu ' i l a pu p r é s e n t e r sa cause devan t les 

t r i b u n a u x et faire e x a m i n e r la légal i té d e l eu r s décis ions . Q u a n t à l 'ar t icle 

14 de la Conven t ion , le G o u v e r n e m e n t a l lègue q u e le r e q u é r a n t et T . ne se 

t rouva ien t pas d a n s des s i t ua t ions ana logues . Les d ispos i t ions c o n c e r n a n t 

l ' é t ab l i s semen t de la p a t e r n i t é visent à g a r a n t i r q u e l 'enfant a des p a r e n t s , 

et non à faire subir u n e d i sc r imina t ion aux r e p r é s e n t a n t s d ' un sexe en 

favorisant ceux d e l ' au t r e . 

P o u r le r e q u é r a n t , l 'ar t ic le 2 de la loi sur la p a t e r n i t é non s e u l e m e n t 

é tabl i t u n e p r é s o m p t i o n légale de p a t e r n i t é , ma i s cons t i tue é g a l e m e n t u n 

obstacle j u r i d i q u e absolu à t ou t e t en t a t i ve p a r une p e r s o n n e p r é t e n d a n t 

de bonne foi ê t r e le p è r e d ' un enfant de faire e x a m i n e r sa p r é t e n t i o n p a r 

un t r i buna l c o n t r e le souha i t de la m è r e , que l s q u e soient le sé r i eux et le 

poids de ses a r g u m e n t s et les p r euves à l ' appui de sa d e m a n d e . Le r e q u é ­

ran t sou t ien t q u e les i n t é r ê t s de l ' enfant ou ceux de la société ne sont pas 

servis pa r le fait de ne pas p r e n d r e en c o m p t e la p a t e r n i t é biologique. A 

son sens , le bu t de la loi sur la p a t e r n i t é devra i t ê t r e , d a n s une société 

m o d e r n e , la c r é a t i o n d ' un r é g i m e j u r i d i q u e p e r m e t t a n t d ' é t ab l i r sans 

dou te possible qui est le pè r e de tou t enfant pa r des moyens sc ient i f iques , 

en m e t t a n t l 'accent sur la p a t e r n i t é biologique. 

La C o u r observe à t i t r e p r é l i m i n a i r e qu 'e l le a i n t e r p r é t é l 'al lusion d u 

r e q u é r a n t aux dro i t s de l 'enfant c o m m e un a r g u m e n t à l ' appui de ses 

p r o p r e s griefs et non c o m m e u n gr ief s é p a r é , c o n s i d é r a n t q u e l ' in té ressé 

n 'a pas qua l i t é pour r e p r é s e n t e r J . dans le c ad re de ce t t e p r o c é d u r e . 

Elle relève q u e les p a r t i e s a d m e t t e n t t ou t e s deux l 'appl icabi l i té de 

l 'ar t ic le 6 de la C o n v e n t i o n en l 'espèce. Toute fo i s , la C o u r , qui doit exa­

m i n e r d'office sa c o m p é t e n c e ratione materiae, ne souscri t pas à c e t t e con­

clusion. 

La C o u r r appe l l e q u e l 'ar t ic le 6 § 1 de la Conven t i on s ' app l ique à des 

con te s t a t i ons sur u n droi t q u e l'on peu t p r é t e n d r e , au moins de m a n i è r e 

dé fendab le , r econnu en dro i t i n t e r n e . Il doit s 'agir d ' u n e con te s t a t i on 

réel le et sé r ieuse ; elle peu t conce rne r aussi b ien l ' ex is tence m ê m e d 'un 
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dro i t q u e son é t e n d u e ou ses m o d a l i t é s d 'exerc ice . Enfin, l ' issue d e la 

p r o c é d u r e doit ê t r e d i r e c t e m e n t d é t e r m i n a n t e pour le droi t en ques t ion , 

l 'ar t ic le 6 § 1 ne se c o n t e n t a n t pas , pour e n t r e r e n j e u , d 'un lien t é n u ni de 

r épe rcuss ions lo in ta ines (voir, e n t r e a u t r e s , l ' a r rê t M a s s o n et V a n Zon 

c. Pays-Bas du 28 s e p t e m b r e 1995, sér ie A n" 327-A, p. 17, § 44, et l ' a r rê t 

W e r n e r c. Au t r i che du 24 n o v e m b r e 1997, Recueil des arrêts et décisions 

1997-VII, p . 2507, § 3 4 ) . 

La C o u r a tou t d ' abo rd e x a m i n é si l 'on pouvai t p r é t e n d r e , d e m a n i è r e 

dé fendab le , que le dro i t de faire é tab l i r la s imple p a t e r n i t é biologique 

é ta i t r e connu en dro i t i n t e r n e . A cet éga rd , elle doit t en i r c o m p t e du libellé 

des d isposi t ions j u r i d i q u e s p e r t i n e n t e s et de l ' i n t e rp ré t a t i on de ces dis­

posi t ions p a r les ju r id i c t ions na t iona l e s . 

La C o u r re lève q u e la loi s u r la p a t e r n i t é c o m p o r t e des c h a p i t r e s su r la 

r econna i s sance , l ' é t ab l i s sement et la con te s t a t i on de la p a t e r n i t é . Elle ne 

r e n f e r m e a u c u n e disposi t ion sur les conséquences j u r i d i q u e s de la p a t e r ­

n i té ma i s celles-ci peuven t ê t r e d é g a g é e s de la légis lat ion subs tan t i e l l e 

p e r t i n e n t e . La C o u r ne voit a u c u n é l é m e n t d é m o n t r a n t qu ' i l ex i s te ra i t un 

dro i t à u n e déc la ra t ion jud ic i a i r e de p a t e r n i t é biologique qu i n ' e n t r a î n e 

pas a u t o m a t i q u e m e n t au moins q u e l q u e s conséquences j u r i d i q u e s . U n e 

r evend ica t ion de p a t e r n i t é , fondée s u r la s imple p a t e r n i t é b iologique, 

signifie q u e la p r o c é d u r e jud ic ia i r e est e n g a g é e dans le but d 'obl iger la 

p a r t i e adverse à subir des e x a m e n s sangu ins . Le droi t de faire é tab l i r la 

s imple p a t e r n i t é b iologique pa r des moyens scient i f iques n 'es t pas un 

droi t r e c o n n u en dro i t i n t e r n e . P a r a i l leurs , la C o u r ne s au ra i t i gnore r les 

décis ions des j u r id i c t i ons na t iona l e s , p a r t i c u l i è r e m e n t celles de la cour 

d ' appe l . 

D a n s la m e s u r e où l 'act ion du r e q u é r a n t peu t se c o m p r e n d r e c o m m e 

u n e d e m a n d e visant à c o n t e s t e r la p a t e r n i t é du m a r i et à faire é tab l i r la 

s i enne , la C o u r relève q u e le dro i t i n t e r n e , c 'es t-à-dire la loi sur la p a t e r ­

n i t é , ne d o n n e à l ' in té ressé a u c u n droi t de faire valoir de telles p ré ­

t en t ions . Pare i l droi t ne sau ra i t non plus ê t r e t i ré de l 'ar t icle 8 de la Con­

ven t ion , qu i a force d e loi en F i n l a n d e . A cet éga rd , la C o u r renvoie à sa 

conclus ion c i -après . 

Eu éga rd aux cons idé ra t ions ci-dessus, la C o u r conclut q u e la p r é t e n ­

t ion du r e q u é r a n t ne po r t a i t pas sur u n « dro i t » q u e l 'on peu t p r é t e n d r e , 

de m a n i è r e dé fendab le , r econnu en droi t i n t e r n e . Dès lors, l 'ar t ic le 6 § 1 de 

la C o n v e n t i o n ne s ' appl ique pas à la p r o c é d u r e dont il est ici ques t ion . 

Selon la j u r i s p r u d e n c e de la C o u r , « l 'ar t icle 14 c o m p l è t e les a u t r e s 

c lauses n o r m a t i v e s de la C o n v e n t i o n e t des Pro tocoles . Il n ' a pas d 'exis­

t ence i n d é p e n d a n t e puisqu ' i l vau t u n i q u e m e n t pour « la j ou i s sance des 

d ro i t s et l iber tés » qu 'e l les g a r a n t i s s e n t . C e r t e s , il p eu t e n t r e r en j e u 

m ê m e sans un m a n q u e m e n t à leurs ex igences et , d a n s c e t t e m e s u r e , pos­

sède une po r t ée a u t o n o m e , ma i s il ne s au ra i t t r ouve r à s ' app l iquer si les 

faits du l i t ige ne t o m b e n t pas sous l ' empi re d e l ' une a u moins desd i t es 
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c lauses » ( a r r ê t Bo t t a c. I ta l ie du 24 février 1998, Recueil 1998-1, p . 424, 

§ 3 9 ) . 

La C o u r ayant conclu que l 'ar t icle 6 n 'es t pas app l icab le , l 'ar t ic le 14 ne 

peu t s ' app l ique r à cet éga rd . 

Il s ' ensui t q u e ces griefs sont incompa t ib le s ratione materiae avec les dis­

posi t ions de la Conven t ion , c o n f o r m é m e n t à l 'ar t icle 35 § 3 de celle-ci. 

B. Q u a n t à l 'art ic le 8 d e la C o n v e n t i o n , pr i s i s o l é m e n t e t c o m b i n é 

avec l 'art ic le 14 

/. Article 8 de la Convention 

Le r e q u é r a n t se p la in t q u e la p r é s o m p t i o n légale de p a t e r n i t é lég i t ime 

enfreint ses d ro i t s au r e g a r d de l 'ar t icle 8 de la Conven t ion , pu i sque 

l 'uni té familiale cons t i t uée de l u i - m ê m e et de la m è r e a lors ence in t e n ' a 

bénéficié d ' a u c u n e p ro tec t ion . Il sout ien t en o u t r e q u e le dro i t qu ' a la 

m è r e en v e r t u d e la lég is la t ion i n t e r n e de l ' e m p ê c h e r d e faire é tab l i r sa 

p a t e r n i t é lui fait subir u n e d i sc r imina t ion au sens de l 'ar t ic le 14. 

L 'ar t ic le 8 de la Conven t ion , en ses d isposi t ions p e r t i n e n t e s , se lit ainsi : 

« 1. Toute personne a droit au respect de savie privée et familiale (...) 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 

pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 

dans une société démocratique, est nécessaire à la sécurité nationale, à la sûreté 

publique, au bien-être economici tic du pays, à la défense de l'ordre et à la prévention des 

infractions pénales, à la protection de la santé ou de la morale, ou à la protection des 

droits et libertés d 'autrui. » 

Le G o u v e r n e m e n t p r é t e n d q u e les faits de la cause ne t o m b e n t pas sous 

l ' empi re d e l 'ar t ic le 8 d e la C o n v e n t i o n . Il fait valoir q u e la l iaison d u 

r e q u é r a n t et de T. , la m è r e de l 'enfant , n ' a du ré que hui t mois environ et 

qu ' i l s ont vécu e n s e m b l e sept mois . Ils se sont s épa ré s j u s t e a p r è s la con­

f i rmat ion de la grossesse e t , peu ap rè s , T . a épousé R., son mar i . L 'enfan t 

est née p lus ieurs mois a p r è s le m a r i a g e de T . et R. D a n s sa r éponse au 

t r ibuna l d ' a r r o n d i s s e m e n t , T . a aff irmé en subs t ance q u e le r e q u é r a n t 

n ' é ta i t pas le pè re de J . Le G o u v e r n e m e n t conclut q u e le lien du r e q u é r a n t 

avec l ' enfant n 'es t pas suffisant pour re lever de la vie famil ia le . 

Q u a n t au fond de l 'affaire a u r e g a r d de l 'a r t ic le 8, le G o u v e r n e m e n t 

observe q u e les d isposi t ions de la loi sur la p a t e r n i t é et la p r é s o m p t i o n 

légale qu 'e l le ins t i tue visent à p r o t é g e r la famille fondée sur le m a r i a g e - y 

compr i s l ' enfant - d ' u n e ac t ion i n t e n t é e p a r u n h o m m e e x t é r i e u r à la 

famille en vue de c o n t e s t e r la p a t e r n i t é du m a r i . Il convient de no te r 

q u ' a p r è s avoir a t t e i n t l 'âge de qu inze a n s , l 'enfant e l l e - m ê m e p o u r r a 

e n g a g e r u n e p r o c é d u r e afin d e faire é t ab l i r qui est son pè r e b io logique. Le 
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G o u v e r n e m e n t p r é t e n d q u ' u n j u s t e équi l ibre a é té m é n a g é e n t r e les in té ­

r ê t s du r e q u é r a n t et l ' in té rê t géné ra l en v igueur . 

Le r e q u é r a n t sou t ien t q u e le G o u v e r n e m e n t , d a n s ses a r g u m e n t s , m e t 

l ' accent sur la no t ion j u r i d i q u e et sociale de la famille et de la vie pr ivée 

p lu tô t q u e sur le fait n a t u r e l et b iologique de la p a r e n t é . C e t t e a rgu ­

m e n t a t i o n est formal i s te et légal is te e t , pa r c o n s é q u e n t , ne peu t ê t r e sou­

t e n u e . Le r e q u é r a n t con t e s t e qu ' i l soit d a n s l ' in té rê t de l 'enfant de r e s t e r 

d a n s l ' ignorance de l ' i den t i t é de son vér i t ab le pè re . Il e x p r i m e la c r a i n t e 

q u ' e n l ' absence d ' homologa t ion de la p a t e r n i t é b iologique, a u c u n obs tac le 

j u r i d i q u e ne v ienne e m p ê c h e r un m a r i a g e e n t r e des p e r s o n n e s t r op 

p roches pa r le sang. Il déc la re q u e le G o u v e r n e m e n t n 'a pas jus t i f ié de 

façon suff isante e t conva incan te son poin t de vue selon lequel la q u e s t i o n 

relève de la m a r g e d ' app réc i a t i on laissée à l 'Eta t dé f endeu r . Les dis­

pos i t ions de la loi sur la p a t e r n i t é , p a r t i c u l i è r e m e n t en l 'espèce, sont 

d i s p r o p o r t i o n n é e s aux bu t s l é g i t i m e m e n t poursuivis pa r ce t t e légis la t ion. 

La C o u r rappe l le que la no t ion de « vie familiale » visée pa r l 'ar t ic le 8 

ne se b o r n e pas a u x seules r e l a t ions fondées su r le m a r i a g e et peu t englo­

ber d ' a u t r e s liens « famil iaux » de facto lorsque les p e r s o n n e s cohab i t en t en 

d e h o r s du m a r i a g e ( a r r ê t K e e g a n c. I r l ande du 26 ma i 1994, sér ie A n" 290, 

pp. 17-18, § 44, e t a r r ê t Kroon et a u t r e s c. Pays-Bas du 27 oc tobre 1994, 

sér ie A n" 297-C, pp . 55-56, § 30) . L 'app l ica t ion de ce pr incipe s ' é tend 

é g a l e m e n t à la re la t ion e n t r e un enfan t né hors m a r i a g e et son p è r e 

n a t u r e l . Pa r a i l leurs , la C o u r e s t i m e q u e l 'ar t icle 8 ne sau ra i t ê t r e in t e r ­

p r é t é c o m m e p r o t é g e a n t u n i q u e m e n t une «v i e f ami l i a l e» dé jà é ta ­

blie, ma i s qu ' i l doit s ' é t end re , q u a n d les c i r cons tances le c o m m a n d e n t , à la 

r e l a t i on qui p o u r r a i t se déve lopper e n t r e un enfan t né hors m a r i a g e et son 

pè re n a t u r e l . A cet égard , les fac teurs à p r e n d r e en c o m p t e c o m p r e n n e n t 

la n a t u r e de la r e l a t ion e n t r e les p a r e n t s n a t u r e l s , ainsi q u e l ' in té rê t et 

l ' a t t a c h e m e n t man i fes t é s p a r le pè re n a t u r e l pour l ' enfant avan t et ap r è s 

la na i s sance (M.B. c. R o y a u m e - U n i , r e q u ê t e n" 22920/93 , décis ion de la 

C o m m i s s i o n du 6 avril 1994, Décis ions et r a p p o r t s 77-B, p. 108). 

En l 'espèce, la C o u r relève q u e le r e q u é r a n t et la m è r e vivaient 

e n s e m b l e et é t a i e n t f iancés lo r sque c e t t e d e r n i è r e est t o m b é e ence in t e . 

Elle r econna î t en o u t r e q u e la m è r e a refusé q u e le r e q u é r a n t c rée des 

liens avec l 'enfant . Toute fo i s , force lui est de c o n s t a t e r q u e le r e q u é r a n t 

n ' a en fait j a m a i s vu l 'enfant ni formé u n lien affectif q u e l c o n q u e avec elle. 

A cet égard , le cas d 'espèce diffère des affaires K e e g a n et K r o o n et a u t r e s 

(p réc i t ée s ) , où les r e q u é r a n t s ava ien t des l iens affectifs avec les en fan t s en 

ques t i on . De plus , c o n t r a i r e m e n t à ces d e r n i è r e s affaires, la m è r e de 

l 'enfant nie q u e le r e q u é r a n t soit le p è r e . 

D a n s les c i r cons tances de l 'espèce, la C o u r e s t ime q u e le lien du 

r e q u é r a n t avec l 'enfant cons t i tue une base insuff isante en droi t et en fait 

p o u r que la re la t ion a l l éguée puisse re lever de la not ion de vie familiale au 

sens de l 'ar t icle 8 § 1 de la Conven t i on . 
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Toutefo is , l ' a r t ic le 8 p r o t è g e la vie « pr ivée » à l 'égal de la vie « fami­

liale ». Dès lors, la C o u r doit e x a m i n e r si la n a t u r e de la r e l a t ion du 

r e q u é r a n t avec J . avai t u n effet sur sa vie pr ivée . A cet éga rd , la Cour 

rappe l le que d a n s l 'affaire R a s m u s s e n ( a r r ê t R a s m u s s e n c. D a n e m a r k du 

28 n o v e m b r e 1984, série A n" 87, p . 13, § 33), la C o u r a e s t i m é q u e la 

d é t e r m i n a t i o n du r é g i m e j u r i d i q u e des re la t ions du r e q u é r a n t avec sa fille 

pu t a t i ve concerna i t sans nul d o u t e s a v i e pr ivée . 

La C o u r observe q u e le cas d ' espèce diffère de l 'affaire R a s m u s s e n sous 

deux aspec t s . P r e m i è r e m e n t , d a n s l 'affaire R a s m u s s e n , c 'est le m a r i qui 

souha i t a i t e n g a g e r u n e act ion en désaveu de p a t e r n i t é . D e u x i è m e m e n t , 

d a n s ce t t e affaire, la p r o c é d u r e visait à d é t e r m i n e r le r é g i m e j u r i d i q u e 

e n t r e l ' h o m m e et l ' enfant . En l 'espèce, l 'ac t ion e n g a g é e pa r le r e q u é r a n t a 

p o u r bu t l ' homologa t ion d ' un fait b iologique a l légué p lu tô t q u e l 'éta­

b l i s sement de re la t ions j u r i d i q u e s . N é a n m o i n s , la C o u r e s t i m e que les 

c i rcons tances de la vie du r e q u é r a n t au p r i n t e m p s 1988, telles qu 'e l les ont 

é té décr i t es p a r l ' in té ressé l u i - m ê m e , é t a i en t de n a t u r e à faire t o m b e r les 

faits de la p r é s e n t e affaire sous l ' empi re de l 'ar t icle 8. 

E n conséquence , la C o u r a e x a m i n é si l ' in te rd ic t ion p o u r le r e q u é r a n t 

d ' e n g a g e r une ac t ion t e n d a n t à faire é tab l i r sa p a t e r n i t é vis-à-vis de J . 

révèle un m a n q u e de respec t p o u r la vie pr ivée de l ' i n té ressé . 

La C o u r rappe l le q u e l 'ar t ic le 8 t end pour l ' essent ie l à p r é m u n i r l ' indi­

vidu con t r e des i ngé rences a rb i t r a i r e s des pouvoirs publ ics . Il peu t engen­

d re r , de surcro î t , des obl iga t ions posit ives i n h é r e n t e s à un « respect » 

effectif de la vie famil ia le (ou, c o m m e en l 'espèce, de la vie p r ivée) . La 

f ront ière e n t r e les obl iga t ions posit ives et les obl iga t ions néga t ives de 

l 'E ta t au t i t r e de ce t t e d ispos i t ion ne se p r ê t e toutefois p a s à u n e défini t ion 

préc ise . Les pr inc ipes appl icables sont n é a n m o i n s c o m p a r a b l e s . A ces 

deux éga rds , il faut t en i r c o m p t e du j u s t e équi l ibre à m é n a g e r e n t r e les 

i n t é r ê t s c o n c u r r e n t s de l ' individu et de la société d a n s son e n s e m b l e ; de 

m ê m e , aux d e u x é g a r d s , l 'E ta t j ou i t d ' une c e r t a i n e m a r g e d ' app réc i a t ion 

( a r r ê t s p réc i tés K e e g a n , p . 19, § 49, et Kroon et a u t r e s , p . 56, § 3 1). 

La C o u r re lève q u e c o n t r a i r e m e n t à l 'affaire Kroon et a u t r e s , dans 

laque l le l 'obstacle à l 'ac t ion en c o n t e s t a t i o n de p a t e r n i t é c o n t r e c a r r a i t les 

dés i rs des in t é res sés , il va en l 'espèce d a n s le sens des souha i t s d u couple 

m a r i é p e n d a n t le m a r i a g e d u q u e l l 'enfant est née . E n fait, l 'obstacle 

r ésu l t e de leur oppos i t ion . En o u t r e , d a n s l 'affaire Kroon et a u t r e s , la C o u r 

a c o n s t a t é que la p r é s o m p t i o n légale de p a t e r n i t é ne prof i ta i t en fait à 

p e r s o n n e ( a r r ê t K r o o n et a u t r e s p réc i t é , p . 58, § 40) . La C o u r rappe l le 

q u ' e n l 'espèce, la cour d ' appe l a d é b o u t é le r e q u é r a n t non s e u l e m e n t en se 

fondant sur le libellé des d isposi t ions de la loi sur la p a t e r n i t é , ma i s éga­

l e m e n t pa r ce q u e l ' e x a m e n de la p r é t e n t i o n du r e q u é r a n t n ' a u r a i t pas été 

d a n s l ' in té rê t de l ' enfant . La cour d ' appe l a pr is en c o m p t e le fait q u e 

l ' é t ab l i s semen t de la p a t e r n i t é b io logique n ' a u r a i t c réé en soi a u c u n droi t 

ou devoir pour les i n t é re s sés . Elle a é g a l e m e n t invoqué les p e r t u r b a t i o n s 
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q u ' u n e telle ac t ion e n t r a î n e r a i t d a n s les re la t ions famil iales au sein de la 

famille de l 'enfant . 

La C o u r ne voit r ien d ' a r b i t r a i r e d a n s ce t t e app réc i a t ion des i n t é r ê t s de 

l ' enfant . Les E t a t s ont des ra i sons t e n a n t à la sécur i t é des r a p p o r t s j u r i ­

d iques et famil iaux p o u r a p p l i q u e r u n e p r é s o m p t i o n g é n é r a l e selon 

laque l le un h o m m e m a r i é est r é p u t é ê t r e le pè r e des en fan t s de son 

épouse . Il se jus t i f ie que les t r i b u n a u x i n t e r n e s d o n n e n t plus de poids aux 

i n t é r ê t s de l 'enfant et de la famille d a n s laquel le il vit q u ' à ceux d ' un 

d e m a n d e u r c h e r c h a n t à faire é tab l i r un fait b iologique. P a r a i l leurs , la 

C o u r c o n s t a t e en l 'espèce q u ' e n ve r tu du droi t i n t e r n e , l 'enfant p o u r r a , 

lorsqu 'e l le a u r a a t t e i n t l 'âge de qu inze ans , déc ider e l l e -même s'il est ou 

non d a n s son in t é rê t d ' e n g a g e r u n e p r o c é d u r e en r eche rche de p a t e r n i t é . 

N é a n m o i n s , ce t t e possibil i té ne p e r m e t pas de conclure qu ' i l convient 

d ' a u t o r i s e r u n e p e r s o n n e e x t é r i e u r e à la famille à saisir les t r i b u n a u x , 

s u r t o u t l o r s q u ' u n e telle conclusion, d a n s les faits, e m p ê c h e r a i t l 'enfant de 

p r e n d r e u l t é r i e u r e m e n t une décision e l l e - m ê m e . 

L ' e x a m e n pa r la C o u r de ce gr ief ne révèle a u c u n e a p p a r e n c e de viola­

t ion des dro i t s et l iber tés du r e q u é r a n t au r ega rd de l 'ar t icle 8 de la C o n ­

ven t ion . 

Il s ' ensui t q u e ce t t e p a r t i e de la r e q u ê t e est m a n i f e s t e m e n t m a l fondée , 

a u sens de l 'ar t ic le 35 § 3 de la Conven t i on . 

2. Article 14 de la Convention 

Q u a n t à l 'ar t icle 14 de la Conven t i on combiné avec l 'ar t ic le 8, le Gou­

v e r n e m e n t et le r e q u é r a n t p r é s e n t e n t les m ê m e s a r g u m e n t s q u e sous 

l 'angle de l 'ar t icle 14 combiné avec l 'ar t ic le 6. 

La C o u r r appe l l e q u e l 'ar t ic le 14 p r o t è g e con t r e la d i sc r imina t ion d a n s 

la j ou i s sance des droi t s et l ibe r tés g a r a n t i s pa r les a u t r e s c lauses n o r m a ­

tives de la Conven t ion . T o u t e différence de t r a i t e m e n t n ' e m p o r t e t o u t e ­

fois pas a u t o m a t i q u e m e n t violat ion de cet a r t ic le . Il faut é tab l i r q u e des 

p e r s o n n e s p lacées d a n s des s i tua t ions a n a l o g u e s ou c o m p a r a b l e s en la 

m a t i è r e jou i s sen t d ' un t r a i t e m e n t p ré fé ren t i e l et q u e ce t t e d i s t inc t ion ne 

t rouve a u c u n e jus t i f ica t ion objective ou r a i sonnab le ( a r r ê t Sheffield et 

H o r s h a m c. R o y a u m e - U n i du 30 ju i l l e t 1998,Recueil 1998-V, p. 2032, § 75). 

Les E t a t s c o n t r a c t a n t s j ou i s sen t d ' une c e r t a i n e m a r g e d ' app réc i a t i on pour 

d é t e r m i n e r si et d a n s que l le m e s u r e les différences e n t r e des s i tua t ions à 

d ' a u t r e s éga rds ana logues jus t i f i en t des d i s t inc t ions de t r a i t e m e n t j u r i ­

d i q u e ( a r r ê t S tubb ings et a u t r e s c. R o y a u m e - U n i du 22 oc tobre 1996, 

Recueil 1996-IV, p. 1507, § 72). 

Q u a n t au gr ief du r e q u é r a n t c o n c e r n a n t le droi t de la m è r e de l ' enfant 

de l ' empêche r d ' é t ab l i r sa p a t e r n i t é , la C o u r rappe l le q u e c e t t e p r é ­

rogat ive découle du fait q u e l ' enfant est née ap rè s le m a r i a g e de la m è r e 

avec R. D 'a i l l eu r s , son époux a le m ê m e dro i t . La C o u r c o n s t a t e q u e bien 
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q u e d a n s ce r t a in s d o m a i n e s la re la t ion de fait e n t r e les concubins soit 

r e c o n n u e , il exis te tou jours des différences e n t r e les couples m a r i é s et non 

m a r i é s , en pa r t i cu l i e r en ce qui conce rne le s t a t u t et les conséquences 

j u r i d i q u e s . Le m a r i a g e con t i nue d ' ê t r e ca rac t é r i s é pa r un e n s e m b l e de 

dro i t s et d 'ob l iga t ions qu i le di f férencient de façon m a r q u é e de la si­

t u a t i o n d 'un h o m m e et d ' u n e f e m m e qui vivent e n s e m b l e . E u é g a r d aux 

c i rcons tances de l 'affaire, la C o u r e s t i m e q u e le r e q u é r a n t et la m è r e de 

l 'enfant n ' é t a i e n t pas d a n s u n e s i tua t ion a n a l o g u e au sens de l 'ar t icle 14 

de la Conven t ion . D a n s la m e s u r e où l 'on peu t cons idé re r que tel é ta i t le 

cas à l ' époque de leur vie c o m m u n e , la C o u r e s t ime q u e le point de vue des 

ju r id ic t ions na t iona le s poursu i t le bu t l ég i t ime de g a r a n t i r ou de récon­

cilier les d ro i t s de l 'enfant et de sa famil le , et q u e les moyens employés à 

ce t t e fin ne sont pas d i s p r o p o r t i o n n é s . 

La C o u r conclut q u e le r e q u é r a n t n ' a subi a u c u n e d i sc r imina t ion 

con t r a i r e à l 'ar t icle 14 de la Conven t ion . 

Il s 'ensui t q u e ce t t e p a r t i e de la r e q u ê t e est m a n i f e s t e m e n t ma l fondée, 

au sens de l 'ar t ic le 35 § 3 de la Conven t ion . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y 1 

A c c e s s to a t r i b u n a l - r e j e c t i o n o f a n a p p l i c a t i o n t o v a r y a n a d m i n i s t r a t i v e 
d e c i s i o n f o r lack o f s t a n d i n g i n c a s e c o n c e r n i n g n u i s a n c e s c a u s e d b y s t e e l ­
w o r k s 
V i c t i m - a p p l i c a n t s c o m p l a i n i n g o f a n i n f r i n g e m e n t o f t h e i r r i g h t t o r e s p e c t 
f o r p r i v a t e a n d f a m i l y l i f e a n d t h e i r h o m e s o n a c c o u n t o f n u i s a n c e s c a u s e d 
b y s t e e l w o r k s 

A r t i c l e 6 § 1 

Access to a tribunal - Rejection of an application to vary an administrative decision for lack oj 
standing - Access to a court having full jurisdiction - Alternative remedies 

A r t i c l e 3 4 

Victim of a violation - Non-governmental organisation - Problems which can be encountered 
only by natural persons - Prevention of a violation - Exceptional circumstances in which the 
risk of a future violation may confer the status of victim — Risks inherent in an industrial 
activity - No serious infringement of the principle of precaution - No evidence of the existence 
and intensity of the nuisances allegedly caused by an industrial activity 

* 
* * 

A c o m p a n y w h i c h w a n t e d to bui ld a n e w elect r ica l ly-f i red s t e e l w o r k s was g r a n t e d 
t h e l icence r e q u i r e d by law for t h a t p u r p o s e , w i t h c e r t a i n c o n d i t i o n s a t t a c h e d , by 
two m i n i s t e r i a l dec i s ions . T h e a p p l i c a n t s - n a t u r a l p e r s o n s l iving n e a r t h e si te 
w h e r e t h e s t ee lworks was to b e bui l t a n d t h e assoc ia t ion G r e e n p e a c e - L u x e m b o u r g , 
l ikewise b a s e d in t h e vic ini ty - lodged an a p p l i c a t i o n to set a s ide coup l ed w i th a n 
a p p l i c a t i o n to va ry t h e two m i n i s t e r i a l dec i s ions , r e q u e s t i n g modi f i ca t ion of t h e 
qua l i fy ing cond i t i ons for t h e l icence to d i m i n i s h t h e r isk of a i r po l lu t ion a n d noise . 
As t h e j o i n t app l i ca t i on did not h a v e suspens ive effect, t h e s t e e l w o r k s was b r o u g h t 
i n t o p r o d u c t i o n . W i t h o u t e x a m i n i n g t h e m e r i t s , t h e Conseil d'Etat d i s m i s s e d t h e 
a p p l i c a n t s ' app l i ca t i on . It he ld , in p a r t i c u l a r , t h a t t h e a p p l i c a t i o n to va ry t h e m i n ­
i s te r ia l dec i s ions was i n a d m i s s i b l e for lack of s t a n d i n g , s ince t h e a p p l i c a n t s could 
not a r g u e t h a t t h e y had suffered a n in jury of a n ind iv idua l n a t u r e as a d i r e c t r e su l t 
of t h e act c o m p l a i n e d of a n d d i s t inc t f rom t h e g e n e r a l i n t e r e s t of t h e c o m m u n i t y , 
a n d r e j e c t e d s u b m i s s i o n s in w h i c h t h e a p p l i c a n t s h a d re l ied on Ar t ic le 6 § 1 on t h e 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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g r o u n d t h a t "Art ic le 6 § 1 [was] not i n t e n d e d to g u a r a n t e e eve ryone a h e a r i n g by a 
t r i b u n a l even in the a b s e n c e of s t a n d i n g to c o m m e n c e lega l p r o c e e d i n g s " . 

Held 
(1) Ar t i c l e 34: T h e assoc ia t ion G r e e n p e a c e - L u x e m b o u r g could not c l a im to be t h e 
v ic t im of a n i n f r i n g e m e n t of its r igh t to r e s p e c t for its h o m e w i t h i n the m e a n i n g of 
Ar t i c l e 8 on accoun t of t h e c loseness of i ts r e g i s t e r e d office to t h e s t ee lworks , in so 
far as t h e a l l eged i n f r i n g e m e n t was t h e resu l t of n u i s a n c e s a n d p r o b l e m s which 
could be e n c o u n t e r e d only by n a t u r a l p e r s o n s . S imi la r ly , in so far as the assoc ia t ion 
based its c l a im on diff icult ies suffered by its e m p l o y e e s o r m e m b e r s s p e n d i n g t i m e 
a t i ts r e g i s t e r e d office, it could only act as a r e p r e s e n t a t i v e a n d could not i tself 
c la im to be t h e v ic t im of a v io la t ion of Ar t i c l e 8. T h e a p p l i c a t i o n lodged by t h e 
o t h e r a p p l i c a n t s had not b e e n a i m e d a t p u t t i n g a n end to a v io la t ion of Ar t ic le 8, 
b u t was r a t h e r a n a t t e m p t to p r e v e n t o n e , as t h e s t ee lworks had not yet b e e n bui l t . 
Exerc i se of the r igh t of ind iv idua l pe t i t i on was not in p r inc ip le i n t e n d e d to fores ta l l 
a v io la t ion of t h e C o n v e n t i o n . It was only in wholly e x c e p t i o n a l c i r c u m s t a n c e s , a n d 
subject to t h e p r o d u c t i o n of conv inc ing ev idence , t h a t t h e r isk of a f u t u r e v io la t ion 
m i g h t n o n e t h e l e s s confer t h e s t a t u s of " v i c t i m " on a n ind iv idua l a p p l i c a n t . In the 
p r e s e n t case , a m e r e r e f e r e n c e to t h e po l lu t ion r isks i n h e r e n t in t h e i n d u s t r i a l 
act ivi ty in q u e s t i o n was not sufficient to jus t i fy t h e a p p l i c a n t s ' a s s e r t i o n t h a t t h e y 
w e r e v ic t ims of a v io la t ion of t h e C o n v e n t i o n . F u r t h e r m o r e , it was not ev iden t from 
t h e file t h a t t h e c o n d i t i o n s of o p e r a t i o n i m p o s e d by t h e a u t h o r i t i e s w e r e so i n a d e ­
q u a t e as to c o n s t i t u t e a se r ious i n f r i n g e m e n t of t h e p r inc ip le of p r e c a u t i o n . M o r e ­
over , t h e a u t h o r i t i e s had a c t e d w i th d i l igence to e n s u r e t h a t t h e n o r m s i m p o s e d by 
t h e o p e r a t i n g l icence w e r e r e s p e c t e d . Las t ly , a l t h o u g h n u i s a n c e s had o c c u r r e d 
a f te r t h e s t ee lworks b e g a n p r o d u c t i o n , the a p p l i c a n t s had p r o d u c e d l i t t le ev idence 
of the ex i s t ence and i n t e n s i t y of t h e n u i s a n c e s c o n c e r n e d a n d t h e causa l l ink 
b e t w e e n t h o s e n u i s a n c e s a n d t h e i r q u a l i t y of life. In a n y e v e n t , t h e y still h a d 
r e m e d i e s ava i lab le to t h e m w h e r e b y t h e y could c o m p l a i n of ver i f iable con­
s e q u e n c e s for t h e i r h e a l t h o r t h e i r q u a l i t y of life r e s u l t i n g from t h e o p e r a t i o n of 
t h e s t e e lworks : man i fe s t ly i l l - founded. 

(2) Ar t ic le 6 § 1: It was no t nece s sa ry in t h e p r e s e n t case to d e t e r m i n e w h e t h e r 
Ar t i c l e 6 was app l i cab le , a n d in p a r t i c u l a r to give a ru l i ng as to w h e t h e r t h e o u t ­
c o m e of t h e p r o c e e d i n g s was decis ive for t h e r i gh t a s s e r t e d by t h e a p p l i c a n t s , s ince 
t h e c o m p l a i n t t h a t t h e y h a d b e e n d e n i e d access to a cour t fell t o be r e j ec t ed for 
o t h e r r e a s o n s . T h e a p p l i c a n t s had b e e n ab le to ask t h e Cornell d'Etat to va ry a n 
a d m i n i s t r a t i v e dec is ion; t h e y h a d t h e r e f o r e h a d access to a c o u r t w i th full j u r i s ­
d ic t ion . T h e a p p l i c a t i o n to va ry t h e m i n i s t e r s ' dec i s ions h a d a d m i t t e d l y b e e n 
re jec ted by t h e Conseil dEtat on t h e g r o u n d t h a t t h e a p p l i c a n t s did not have 
s t a n d i n g . H o w e v e r , it was not co r r ec t to say t h a t w h e n a cou r t w i th t h e fullest 
possible j u r i s d i c t i o n , as in the i n s t a n t c a se , d i s m i s s e d a n a p p l i c a t i o n for lack of 
s t a n d i n g it t h e r e b y d e n i e d t h e ind iv idua l l i t igant access to a t r i b u n a l w i th j u r i s ­
d ic t ion to e x a m i n e an a l l eged v io la t ion of his s u b s t a n t i v e r i g h t s . In t h e i n s t a n t 
case , t he d i smissa l of t h e a p p l i c a n t s ' a p p e a l for lack of s t a n d i n g had not r e s t r i c t e d 
t h e i r access to a t r i b u n a l , firstly b e c a u s e t h e a p p l i c a t i o n to va ry t h e m i n i s t e r s ' d e ­
cis ions h a d b e e n lodged p r e m a t u r e l y , a n d secondly b e c a u s e t h e a p p l i c a n t s had 
d o m e s t i c r e m e d i e s ava i l ab le t o t h e m as ind iv idua ls w h e r e b y t h e y could pu t a n end 
to t h e a l l eged v io la t ions of Ar t i c l e 8: man i fe s t ly i l l - founded. 
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T H E F A C T S 

T h e appl ica t ion was lodged by seventy-e ight ind iv idua l s ' , t he major i ty 
of w h o m res ide in the local a u t h o r i t i e s of Esch-sur -Alze t te and Schifflange 
in L u x e m b o u r g , a n d the assoc ia t ion G r e e n p e a c e - L u x e m b o u r g , which has 
its r eg i s t e r ed office in Esch-sur -Alze t te . All t he app l i can t s , who e i t he r own 
or r e n t the i r h o m e s , a re L u x e m b o u r g na t iona l s . 

T h e y were r e p r e s e n t e d before t h e C o u r t by M r F. E n t r i n g e r , of t he 
L u x e m b o u r g Bar . 

A . T h e c i r c u m s t a n c e s o f t h e c a s e 

Since the end of t he Second Wor ld W a r , L u x e m b o u r g , which has a long 
indus t r ia l t r ad i t i on in i ron and s tee l , has c o n c e n t r a t e d the count ry ' s 
s tee lworks on t h r e e major s i tes (Esch-Schiff lange, Di f fe rdange and Esch-
Belval) , pass ing legis la t ion w h e r e possible, especial ly since 1990, to reduce 
air a n d w a t e r pol lu t ion a n d the q u a n t i t y of was t e p roduc t s . T h e solut ion 
chosen was not to a d a p t t he ex i s t ing p l an t s bu t r a t h e r to c h a n g e the pro­
duc t ion m e t h o d s from t r ad i t i ona l processes to electr ical ly-f ired steel­
works , which were cons ide red to be less pol lu t ing . 

Accordingly, the A R B E D S.A. company , which o p e r a t e s several s teel­
works , dec ided to change its p roduc t ion m e t h o d s a n d to p roduce s teel 
from sc rap in s t ead of i ron ore . W i t h a view to bu i ld ing a n e w electrically-
fired s tee lworks on the b o u n d a r y b e t w e e n the local a u t h o r i t i e s of Esch-
sur -Alze t te a n d Schiff lange, t h e c o m p a n y appl ied for l icences to t he 
Min i s t e r of L a b o u r a n d the M i n i s t e r of the E n v i r o n m e n t , in accordance 
wi th the Act of 9 May 1990 on d a n g e r o u s , u n h e a l t h y and offensive es t ab ­
l i shmen t s , which r e q u i r e s e s t a b l i s h m e n t s in the first ca tegory , cons idered 
to be t he mos t d a n g e r o u s , to be l icensed. T h e c o m p a n y was g r a n t e d the 
l icences, to which a n u m b e r of condi t ions were a t t a c h e d , in the form of 
decis ions t a k e n by the two min i s t e r s d a t e d 3 and 5 F e b r u a r y 1993 respec­
tively. 

O n 8 Apr i l 1993 the app l i can t s lodged a n app l i ca t ion to set as ide t he 
two min i s t e r i a l decis ions coupled wi th an app l ica t ion to vary t h e m , in 
which they r e q u e s t e d modif ica t ion of t he qual ifying condi t ions for t he 
l icence concern ing , in pa r t i cu l a r , emiss ions of gas a n d dus t , inc luding 
emiss ions of dioxin and furan, r educ t i on of po l lu t an t was t e and noise 
a b a t e m e n t . 

1. A d e t a i l e d l is t of a p p l i c a n t s c a n be o b t a i n e d f rom t h e R e g i s t r y of t h e C o u r t . 
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T h e y a r g u e d in p a r t i c u l a r t h a t t he a u t h o r i t i e s respons ib le for g r a n t i n g 
t he o p e r a t i n g licence had not r e q u i r e d t he use of t he best possible t ech­
nology to avoid t he risk of a i r pol lu t ion , and cr i t ic ised t he i m p a c t s tudies 
m a d e in 1992 by the I n s t i t u t e for E n v i r o n m e n t a l P ro tec t ion a n d Ene rgy 
Techno logy in Cologne ( T U V R h e i n l a n d ) . 

Since t he jo in t appl ica t ion did not have suspens ive effect, t he new 
electrically-fired s tee lworks was b r o u g h t in to p roduc t ion in la te 1993. 

In 1994 var ious n e w s p a p e r ar t ic les r e p o r t e d n a u s e a t i n g and in to le rab le 
smel l s a r o u n d the s tee lworks . O t h e r s s t a t ed t h a t the i n h a b i t a n t s of Esch-
Schifflange had to t h row away the i r vege tab les , which had b e e n con­
t a m i n a t e d by heavy m e t a l s . 

In a j u d g m e n t of 3 May 1995 the Conseil d'Etat ru led firstly on t he 
admiss ib i l i ty of the app l i c an t s ' app l ica t ion to set as ide in the following 
t e r m s : 

" W h e r e a s , p u r s u a n t to s e c t i o n 31 of t h e a m e n d e d Act of 8 F e b r u a r y 1961 on the 

o r g a n i s a t i o n of t h e Conseil d'Etat, a n a p p l i c a t i o n to s e t a s i d e is a d m i s s i b l e b e f o r e t h e 

J u d i c i a l C o m m i t t e e on ly w i t h r e s p e c t to d e c i s i o n s w h i c h a r e s u b j e c t t o n o o t h e r k ind of 

a p p e a l u n d e r t h e l e g i s l a t i o n a n d r e g u l a t i o n s ; w h e r e a s , p u r s u a n t t o s e c t i o n 13 of t h e Act 

of 9 M a y 1990 on d a n g e r o u s , u n h e a l t h y a n d of fens ive e s t a b l i s h m e n t s , d e c i s i o n s c o n ­

c e r n i n g t h e l i cences of t h o s e e s t a b l i s h m e n t s m a y f o r m t h e sub jec t of a n a p p e a l t o t h e 

J u d i c i a l C o m m i t t e e of t h e Conseil d'Etat, w h i c h r u l e s on t h e m e r i t s a t f i rs t a n d last 

i n s t a n c e , t h e a p p l i c a t i o n t o set a s i d e m u s t be d e c l a r e d i n a d m i s s i b l e . " 

W i t h r ega rd to t he submiss ion by the A R B E D S.A. c o m p a n y t h a t t he 
app l ica t ion to vary t he decisions should be dec la red inadmiss ib le for lack 
of a specific pe r sona l i n t e re s t in t he m a t t e r , sufficiently individual in na ­
t u r e not to be s u b s u m e d in t he g e n e r a l i n t e re s t of t he popu la t ion as a 
whole , the Conseil d'Etat held: 

" W h e r e a s t h e a p p l i c a n t s s u b m i t t e d t h a t a s o w n e r s o r l e s s e e s of t h e i r r e s i d e n c e s , t h e y 

l ived, in t h e c a s e of t h e n e a r e s t , 3 0 0 m e t r e s a w a y f rom t h e f ac to ry , w h i l e t h e f a r t h e s t 

l ived less t h a n o n e a n d a h a l f k i l o m e t r e s a w a y ; 

W h e r e a s a p p l i c a n t s n o s . 9, 12, 5 6 , 73 a n d 74 d o no t live in t h e i m m e d i a t e v ic in i ty of 

t h e e l ec t r i c a l l y - f i r ed s t e e l w o r k s of E s c h / S c h i f f l a n g e ; w h e r e a s , m o r e o v e r , t h o s e a p p l i ­

c a n t s h a v e not s u b m i t t e d t h a t t h e y su f f e r ed a n y p e r s o n a l in ju ry a r i s i n g d i r e c t l y f rom t h e 

d e c i s i o n c o m p l a i n e d of; ... 

W h e r e a s t h e c o m p a n y a n d t h e r e p r e s e n t a t i v e of t h e g o v e r n m e n t a l so p l e a d e d in 

d e f e n c e a g a i n s t t h e o t h e r a p p l i c a n t s , n a t u r a l p e r s o n s l iv ing in E s c h - s u r - A l z e t t e a n d 

Sch i f f l angc , t h a t t h e a p p l i c a t i o n w a s i n a d m i s s i b l e as t h e y h a d fa i led t o e s t a b l i s h a n 

e x i s t i n g , p e r s o n a l a n d l e g i t i m a t e i n t e r e s t ; 

W h e r e a s t h o s e a p p l i c a n t s h a v e s u b m i t t e d t h a t t h e y live in t h e i m m e d i a t e v ic in i ty of 

t h e p l a n t , t h a t by th i s a p p e a l t h e y a r c d e f e n d i n g t h e i r h e a l t h a n d t h e i r q u a l i t y of life a n d 

t h a t t h e p r o b a b i l i t y o f a d a n g e r of i n c o n v e n i e n c e o r n u i s a n c e is su f f i c i en t , w i t h o u t t h e 

a p p l i c a n t s b e i n g r e q u i r e d to p r o v e a d i r e c t r e l a t i o n s h i p b e t w e e n t h e a l l e g e d n u i s a n c e 

a n d t h e p l a n t ; 
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W h e r e a s a j u d i c i a l a p p e a l is on ly a v a i l a b l e to p e r s o n s w h o c a n a s s e r t t h a t t h e y h a v e 

su f f e r ed a p e r s o n a l in ju ry a s a d i r e c t r e s u l t of t h e d e c i s i o n c o m p l a i n e d of a n d d i s t i n c t 

f rom t h e g e n e r a l i n t e r e s t of t h e c o m m u n i t y ... w h e r e a s it d o e s no t suff ice to s u b m i t t h a t 

s o m e i n t e r e s t o r o t h e r h a s b e e n p r e j u d i c e d in o r d e r to b e a b l e to c o m m e n c e lega l p r o ­

c e e d i n g s , it b e i n g a l so n e c e s s a r y to p r o v i d e e v i d e n c e of i n d i v i d u a l p r e j u d i c e w h i c h , if n o t 

p r o b a b l e , is a t l ea s t r e a s o n a b l y f o r e s e e a b l e , 

T h e a p p l i c a t i o n m u s t c o n s e q u e n t l y be d e c l a r e d i n a d m i s s i b l e for lack of s t a n d i n g . " 

As to the app l i can t s ' submiss ions based on Art ic le 6 § 1 of t he Conven­
t ion conce rn ing the i r s t a n d i n g to t ake legal p roceed ings , in which they had 
a r g u e d t h a t everyone should have access to a cour t to which they could 
submi t the i r civil-law c la ims , the Conseil d'Etat held: "Art icle 6 § 1 is not 
i n t e n d e d to g u a r a n t e e everyone a h e a r i n g by a t r i buna l even in the 
absence of s t a n d i n g to c o m m e n c e legal p roceed ings . " 

B. R e l e v a n t d o m e s t i c law 

Act of 9 May 1990 on dangerous, unhealthy and offensive establishments 

Section 1: Scope 

" T h e p r o v i s i o n s of th i s Ac t s h a l l a p p l y t o a n y e s t a b l i s h m e n t of a n i n d u s t r i a l , craf t o r 

c o m m e r c i a l n a t u r e , w h e t h e r p u b l i c o r p r i v a t e , w h o s e e x i s t e n c e o r o p e r a t i o n m a y p r e s e n t 

d a n g e r s o r n u i s a n c e s e i t h e r for t h e sa fe ty , h e a l t h o r c o m f o r t of t h e p u b l i c , local r e s i d e n t s 

o r s t a f f of t h e e s t a b l i s h m e n t , o r for t h e h u m a n a n d n a t u r a l e n v i r o n m e n t . " 

Section 13: Appeal 

"An a p p e a l sha l l lie a g a i n s t d e c i s i o n s t a k e n u n d e r s e c t i o n s 10, 11 , 12 a n d 16(2) t o t h e 

J u d i c i a l C o m m i t t e e of t h e Conseil d'Etat, w h i c h sha l l r u l e on t h e m e r i t s a t first a n d last 

i n s t a n c e . " 

Section 22: Criminal penalt ies 

" 1 . A n y b r e a c h of t h e p r o v i s i o n s of s e c t i o n s 1 , 5 , 9 , 11 , 12, 14, 15, 16anc l 17 of t h i s Act 

... sha l l be p u n i s h a b l e by e i g h t d a y s to six m o n t h s ' i m p r i s o n m e n t a n d / o r a fine of 

b e t w e e n 2,501 a n d 5 ,000 ,000 f r ancs . 

2. In t h e c a s e ... of o p e r a t i o n w h i c h is not in a c c o r d a n c e w i t h t h e c o n d i t i o n s of o p e r ­

a t i o n , a n y p a r t y w i t h a n i n t e r e s t , h a v i n g j o i n e d c r i m i n a l p r o c e e d i n g s a s a civil p a r t y , may-

a s k t h e t r i a l c o u r t t o o r d e r t h e c l o s u r e of t h e e s t a b l i s h m e n t . 

3 . ... 

W h e r e o p e r a t i o n d o e s n o t c o m p l y w i t h t h e c o n d i t i o n s a t t a c h e d to t h e l i c e n c e , t h e 

c o u r t m a y e i t h e r se t a t i m e - l i m i t w i t h i n w h i c h t h e o p e r a t o r m u s t c o m p l y w i t h t h e con­

d i t i o n s , o r o r d e r t h e c l o s u r e of t h e e s t a b l i s h m e n t c o n c e r n e d . W h e r e a t i m e - l i m i t is se t , 

t h e c o u r t r e m a i n s c o m p e t e n t t o r u l e o n a n y d i f f i cu l t i es in e x e c u t i o n t h a t m a y a r i s e . 

U p o n e x p i r y of t h e t i m e a l l o w e d , w h i c h m a y n o t be l o n g e r t h a n two y e a r s , t h e c o u r t sha l l 

o r d e r t h e c l o s u r e of t h e e s t a b l i s h m e n t c o n c e r n e d a t t h e r e q u e s t o f t h e P u b l i c P r o s e c u ­

t o r ' s Off ice o r t h e civil p a r t y . " 



10,", ASSELBOURG AND O T H E R S v. L U X E M B O U R G DECISION 

Section 24: Administrative sanct ions and measures 

" 2 . A n y i n t e r e s t e d p a r t y m a y m a k e a r e q u e s t [ to t h e m i n i s t e r s for t h e e s t a b l i s h m e n t s 

in C a t e g o r y 1 ] for i m p l e m e n t a t i o n of t h e m e a s u r e s c o n t e m p l a t e d in t h e p r e c e d i n g p a r a ­

g r a p h [ s e t t i n g a l i m e - l i m i t for c o m p l i a n c e by t h e o p e r a t o r , t e m p o r a r i l y s u s p e n d i n g 

o p e r a t i o n o r c o n s t r u c t i o n , c l o s u r e of t h e e s t a b l i s h m e n t o r p l a c i n g official s e a l s ] , . . . [ T h e ] 

a n s w e r s g iven t o a r e q u e s t for s u s p e n s i o n o r c l o s u r e of a n e s t a b l i s h m e n t o r a c o n s t r u c t i o n 

s i t e a r e a d m i n i s t r a t i v e d e c i s i o n s f rom w h i c h a n a p p e a l on t h e m e r i t s l ies t o t h e J u d i c i a l 

C o m m i t t e e of t h e Conseil d'Etat. S u c h a n a p p e a l m u s t be i n t r o d u c e d w i t h i n for ty d a y s of 

n o t i f i c a t i o n o f t h e m i n i s t e r ' s a n s w e r , f a i l ing w h i c h t h e r i g h t to a p p e a l s h a l l be f o r f e i t e d . " 

C O M P L A I N T S 

1. T h e app l i can t s compla ined of a violat ion of Art ic le 8 of the Con­
ven t ion . T h e y s u b m i t t e d t h a t because the condi t ions a t t a c h e d to t he 
o p e r a t i n g l icences for electrically-fired s tee lworks were i n a d e q u a t e , t he i r 
r ight to respec t for the i r h o m e s a n d p r iva te a n d family life s a f egua rded by 
Art ic le 8 o f t h e Conven t ion had been infr inged, on t he g r o u n d t h a t since 
the s tee lworks in ques t i on had s t a r t e d o p e r a t i n g nu i sances had a r i sen . 

2. T h e app l i can t s fu r the r compla ined t h a t the Conseil d'Etat had rejec­
ted the i r app l ica t ion to vary t he decis ions for lack of s t a n d i n g . T h e y 
a r g u e d on t h a t basis t h a t t he i r r i gh t of access to a t r i buna l had been 
infr inged because , as t he m e r i t s of t he i r appea l had not been e x a m i n e d , 
they had been u n a b l e to ob ta in m o r e s t r i n g e n t condi t ions for t he oper ­
a t ion of t he s tee lworks so as to p ro tec t t he e n v i r o n m e n t a n d local resi­
d e n t s . T h e y rel ied on Art ic le 6 § 1 of the Conven t ion . 

P R O C E D U R E 

T h e app l ica t ion was in t roduced before t he E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 17 O c t o b e r 1995 and r eg i s t e r ed on 
8 N o v e m b e r 1995. 

O n 4 S e p t e m b e r 1996 the C o m m i s s i o n dec ided to give not ice of the 
app l ica t ion to t he G o v e r n m e n t , a n d to invite t h e m to s u b m i t t he i r w r i t t e n 
obse rva t ions on the admiss ibi l i ty a n d m e r i t s o f t h e appl ica t ion . 

T h e G o v e r n m e n t s u b m i t t e d the i r observa t ions on 8 N o v e m b e r 1996. 
T h e app l i can t s repl ied on 13 F e b r u a r y 1997. 

Fol lowing the en t ry in to force of Protocol No. 11 to t he C o n v e n t i o n on 
1 N o v e m b e r 1998 the app l ica t ion was e x a m i n e d by the C o u r t , p u r s u a n t to 
Art ic le 5 § 2 of t h a t Protocol . 

T H E L A W 

1. T h e app l i can t s compla ined of d a m a g e to t he e n v i r o n m e n t t h a t 
affected the i r qua l i ty of life and depr ived t h e m o f t h e peaceful en joyment 
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of the i r h o m e s (or of the i r r eg i s t e r ed office in t he case of t he associat ion 
G r e e n p e a c e - L u x e m b o u r g ) , in such a way as to infr inge the i r r ight to 
respec t for t he i r p r iva te and family life, s a f egua rded by Art ic le 8 of the 
Conven t ion , which provides : 

" 1 . E v e r y o n e h a s t h e r i g h t t o r e s p e c t for h i s p r i v a t e a n d f ami ly life, his h o m e a n d his 
c o r r e s p o n d e n c e . 

2 . T h e r e sha l l be n o i n t e r f e r e n c e by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e of t h i s r igh t 

e x c e p t s u c h as is in a c c o r d a n c e w i t h t h e law a n d is n e c e s s a r y in a d e m o c r a t i c soc ie ty in 

t h e [ i n t e r e s t ] of.. . t h e e c o n o m i c w e l l - b e i n g of t h e c o u n t r y . . . " 

T h e G o v e r n m e n t s u b m i t t e d t h a t af ter the s tee lworks began p roduc t ion 
the app l i can t s h a d not s t a r t e d p roceed ings to ob ta in a ru l ing o r d e r i n g the 
cessa t ion of the a l leged nu i sance . T h e y fu r the r a r g u e d t h a t the ex is tence 
a n d the in tens i ty of t he nu i sances compla ined of and the causa l link 
b e t w e e n those nu i sances and the app l i can t s ' qua l i ty of life had not been 
es tab l i shed . Moreover , while it was t r u e t h a t w h e n the s tee lworks had first 
been b r o u g h t in to p roduc t ion it had not comple te ly compl ied wi th the 
condi t ions a t t a c h e d to the o p e r a t i n g l icences, the G o v e r n m e n t had t a k e n 
every s t ep necessa ry to e n s u r e compl iance as soon as possible . 

W i t h respec t to t h e fair ba l ance to be s t ruck b e t w e e n economic in te r ­
ests a n d the r igh t s of t he app l i can t s , t he G o v e r n m e n t e m p h a s i s e d the 
i m p o r t a n c e of t he i ron a n d s tee l i ndus t ry in L u x e m b o u r g and s u b m i t t e d 
t h a t full impac t s tud ies had been car r ied out before a n d after the g r a n t of 
t he o p e r a t i n g l icence, t h a t t he n o r m s imposed were pa r t i cu la r ly s t r i ngen t 
in compa r i son wi th those of o t h e r E u r o p e a n coun t r i e s and t h a t the tech­
nology used was t he bes t possible. 

T h e app l i can t s did not deny t h a t t he o p e r a t i n g l icence h a d been g ran­
ted u n d e r t he Act of 9 M a y 1990 and wi th t he objective of t he economic 
wel l -being of t he count ry . However , t hey a s s e r t e d t h a t t he i ron and steel 
i ndus t ry in p r e s e n t - d a y L u x e m b o u r g was not so i m p o r t a n t as the Govern­
m e n t had s u b m i t t e d . 

F u r t h e r , they m a i n t a i n e d t h a t the G o v e r n m e n t ' s a r g u m e n t t h a t s tu­
dies had been ca r r i ed out was ce r ta in ly not proved. T h e y also a r g u e d tha t , 
w h a t e v e r s tud ies had been ca r r i ed out a n d w h a t e v e r n o r m s imposed , these 
were in any event so i n a d e q u a t e as to just i fy an appea l which had not even 
been e x a m i n e d on the m e r i t s . 

T h e C o u r t m u s t first e x a m i n e w h e t h e r t he app l i can t s can c la im to be 
the "v ic t ims" of a viola t ion of Art ic le 8 of t he C o n v e n t i o n , wi th in the 
m e a n i n g of Art ic le 34 of the Conven t ion . 

In o r d e r to be able to rely on tha t provision, two condi t ions m u s t be 
m e t : an app l ican t m u s t fall in to one of t he ca t egor i e s of pe t i t i one r s 
m e n t i o n e d in Art icle 34, a n d he m u s t be able to m a k e out a p r i m a facie 
case t h a t he is t he vict im of a violat ion of t he Conven t ion . It is c lear t ha t 
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t he first condi t ion has been m e t since the first 78 app l i can t s a r e indivi­
dua ls and the 79th is a n o n - g o v e r n m e n t a l o rgan i sa t i on . 

W i t h r e g a r d to t he associa t ion G r e e n p e a c e - L u x e m b o u r g , t he C o u r t 
cons iders t h a t a n o n - g o v e r n m e n t a l o rgan i sa t i on canno t c la im lo be the 
vict im of an in f r ingemen t of t he r igh t to respec t for its " h o m e " , wi th in t he 
m e a n i n g of Ar t ic le 8 of the C o n v e n t i o n , mere ly because it has its 
r eg i s t e r ed office close to t he s tee lworks tha t it is cr i t ic is ing, w h e r e t h e 
i n f r i ngemen t of the r ight to respec t for t he h o m e resu l t s , as a l leged in this 
case , from nu i sances or p r o b l e m s which can be e n c o u n t e r e d only by 
n a t u r a l pe r sons . In so far as G r e e n p e a c e - L u x e m b o u r g sought to rely on 
the difficulties suffered by its m e m b e r s or employees work ing or s p e n d i n g 
t i m e a t its r eg i s t e red office in Esch-sur -Alze t te , t he C o u r t cons iders t h a t 
the assoc ia t ion may only act as a r e p r e s e n t a t i v e of its m e m b e r s or 
employees , in the s a m e way as , for e x a m p l e , a lawyer r e p r e s e n t s his c l ient , 
but it c a n n o t itself claim to be t he vict im of a violat ion of Art ic le 8 (see 
X v. F r a n c e , appl ica t ion no. 9939/82, C o m m i s s i o n decision of 4 Ju ly 1983, 
Decis ions a n d R e p o r t s (DR) 34, p . 213) . 

As for t he o t h e r app l i can t s , some of w h o m , moreover , do not live wi th in 
the b o u n d a r i e s of the local a u t h o r i t i e s of Esch or Schiff lange, the C o u r t 
no tes t h a t the appl ica t ion to vary an a d m i n i s t r a t i v e decision lodged by the 
app l i can t s in Apri l 1993 was d i r ec ted aga ins t the o p e r a t i n g l icences of an 
electrically-fired s tee lworks which had not yet been bui l t . It was the re fo re 
not a m a t t e r of the app l i can t s p u t t i n g an end to a violat ion of Art ic le 8 of 
t he Conven t ion , bu t r a t h e r t ry ing , by o b t a i n i n g s t r i c t e r o p e r a t i n g condi­
t ions , to p r even t it. 

F r o m the t e r m s "v ic t im" and "vio la t ion" in Art icle 34 of t he Conven ­
t ion, like t he unde r ly ing phi losophy of the obl igat ion to exhaus t all 
d o m e s t i c r e m e d i e s imposed by Art ic le 35, it can be d e d u c e d t h a t , in t he 
sys tem for the p ro tec t ion of h u m a n r igh t s as envisaged by the f r a m e r s of 
t he Conven t ion , exerc ise of t he r ight of individual pe t i t ion canno t have t he 
a im of p r e v e n t i n g a violat ion of t he Conven t ion . It is only in wholly 
excep t iona l c i r c u m s t a n c e s t h a t t he risk of a fu ture violat ion m a y never ­
the less confer the s t a t u s of "v ic t im" on an individual app l ican t , and only 
t h e n if he or she p roduces r ea sonab l e a n d convincing evidence of t he 
probabi l i ty of t he occu r r ence of a viola t ion conce rn ing him or he r pe r ­
sonally: m e r e suspicions or con jec tu res a r e not e n o u g h in t h a t r espec t . 

In t he in s t an t case , the C o u r t cons iders t h a t t he m e r e m e n t i o n of t he 
pol lu t ion risks i n h e r e n t in t he p roduc t ion of s teel from sc rap iron is not 
e n o u g h to just i fy the app l i c an t s ' a s se r t ion t h a t they a rc t he v ic t ims of a 
viola t ion of the Conven t ion . T h e y m u s t be able to a s se r t , a rguab ly a n d in a 
de t a i l ed m a n n e r , t h a t for lack of a d e q u a t e p recau t ions t a k e n by the 
a u t h o r i t i e s the d e g r e e of p robabi l i ty of t he occur rence of d a m a g e is such 
t h a t it can be cons ide red to cons t i t u t e a violat ion, on condi t ion t h a t t he 
consequences of the act c o m p l a i n e d of a re not too r e m o t e (see, mutatis 
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mutandis, t he Soe r ing v. t he U n i t e d K i n g d o m j u d g m e n t of 7 J u l y 1989, 
Ser ies A no . 161, p . 33 , § 85). In t he C o u r t ' s opin ion , it is not evident from 
the file t h a t t he condi t ions of ope ra t i on imposed by the Luxembourg-
a u t h o r i t i e s a n d in p a r t i c u l a r t he n o r m s dea l ing wi th t he d i scha rge of air-
po l lu t ing was t e s were so i n a d e q u a t e as to cons t i t u t e a ser ious infr inge­
m e n t of t he pr inciple of p r ecau t i on . 

It is t r u e tha t the app l i can t s a r g u e d t h a t since t he s tee lworks s t a r t ed 
o p e r a t i n g in la te 1993 nu i sances , in p a r t i c u l a r smel ls , h a d occur red . But 
the C o u r t no tes t h a t the app l i can t s p r o d u c e d l i t t le evidence of t he exis­
tence and in tens i ty of the nu i sances compla ined of or abou t the causa l link 
b e t w e e n those nu i sances a n d the app l i can t s ' qua l i ty of life (see t he Lopez 
O s t r a v. Spain j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A no. 303-C, pp . 54-55, 
§ 5 1 ) . 

It is also not c o n t e s t e d t h a t t h e L u x e m b o u r g a u t h o r i t i e s took all 
necessary m e a s u r e s , af ter s tee l p roduc t i on began , to e n s u r e t h a t the 
s tee lworks compl ied as soon as possible wi th t he condi t ions of the ope ra t ­
ing l icences. Last ly, it is also not con te s t ed t h a t u n d e r L u x e m b o u r g law 
t h e app l i can t s have access to civil and c r imina l r e m e d i e s which would 
enab le t h e m to compla in of verif iable consequences for the i r h e a l t h or 
the i r qua l i ty of life r e su l t i ng from the s t a r t of s teel p roduc t ion at 
A R B E D ' s electrically-fired p l an t . 

It follows t h a t th is compla in t is mani fes t ly i l l-founded wi th in the 
m e a n i n g of Ar t ic le 35 § 3 of t he Conven t i on and m u s t t he re fo re be rejec­
ted p u r s u a n t to Art ic le 35 § 4. 

2. T h e app l i can t s compla ined of a viola t ion of the i r r ight of access to a 
cour t on accoun t of t he Conseil d'Etat's re ject ion of t he i r app l i ca t ion to vary 
t he decisions for lack of s t and ing . T h e y rel ied on Ar t ic le 6 § 1 of the Con­
ven t ion which provides : 

" I n t h e d e t e r m i n a t i o n of his civil rights a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to [a] 

... h e a r i n g ... by a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l e s t a b l i s h e d by l aw. . . " 

T h e G o v e r n m e n t , who did not con tes t t he appl icabi l i ty of Art ic le 6 to 
t he p roceed ings , a r g u e d firstly t h a t the app l i can t s had several r emed ie s 
avai lable to t h e m , bo th c r imina l and civil, such as , for e x a m p l e , an act ion 
for d a m a g e s before t he o rd ina ry cour t s or an appl ica t ion for a n in junct ion. 
T h e y also observed t h a t no compla in t for fai lure to comply wi th t he con­
di t ions u n d e r t he o p e r a t i n g l icences had b e e n filed. 

Moreover , accord ing to t he G o v e r n m e n t , l i t i gan t s ' s t a n d i n g h a d to be 
assessed in r e l a t ion to t he specific case; the fact t h a t t he app l i can t s ' 
s t a n d i n g had not been recognised in the p r e s e n t case did not cons t i tu t e a 
violat ion of Ar t ic le 6 § 1 of t he C o n v e n t i o n , bu t was r a t h e r a l eg i t ima te 
m e a s u r e to r e s t r a i n u n m e r i t o r i o u s app l ica t ions . F u r t h e r m o r e , the C o u r t ' s 
case- law left S t a t e s a m a r g i n of app rec i a t i on wi th r e g a r d to r egu la t ion of 
t he r ight of access to t r i buna l s . 
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T h e app l i can t s s u b m i t t e d t h a t the i r sole objective had been to have 
even s t r i c t e r condi t ions a t t a c h e d to t he ope ra t i on of t h e s tee lworks con­
c e r n i n g the e n v i r o n m e n t and the wel l -being of local r e s iden t s . In o rde r to 
do this , t hey had had only one r e m e d y avai lable to t h e m : t h a t of a sk ing the 
Conseil d'Etat to vary t he decis ions . T h e y accep ted t h a t t he Conseil d'Etat 
was e m p o w e r e d to assess the m e r i t s of t he case in o rde r to d e t e r m i n e 
w h e t h e r t he issue of t he o p e r a t i n g licence had been jus t i f ied on the facts 
and in law. 

As to t he i r s t and ing , the app l i can t s m a i n t a i n e d t h a t the G o v e r n m e n t , 
in seek ing to just ify the i r i n t e r p r e t a t i o n of t h e concept of s t a n d i n g , had 
re fe r red to L u x e m b o u r g law, w h e r e a s t h e case- law of the C o u r t concern­
ing Art ic le 34 of the Conven t ion gave the concept of vict im an a u t o n o m o u s 
m e a n i n g tha t had to be i n t e r p r e t e d i n d e p e n d e n t l y of concep ts of d o m e s t i c 
law conce rn ing such m a t t e r s as s t a n d i n g or capac i ty to t ake legal p ro ­
ceed ings . 

T h e C o u r t r e i t e r a t e s t h a t Art ic le 6 § 1 appl ies to a d i spu t e over a r ight 
which can be said, at least on a r g u a b l e g r o u n d s , to be recognised u n d e r 
d o m e s t i c law. T h e d i spu t e m u s t be g e n u i n e a n d ser ious ; it m a y r e l a t e not 
only to t he ac tua l ex is tence of a r igh t bu t also to its scope, and the m a n n e r 
of its exerc ise . Last ly , the o u t c o m e of t he p roceed ings m u s t be di rect ly 
decisive for such a r igh t . T h e C o u r t has cons is ten t ly held t h a t t e n u o u s 
connec t ions or r e m o t e consequences a r e not sufficient to b r i n g Art ic le 6 § 1 
in to play (see t he Ba lmer -Schaf ro th and O t h e r s v. Swi tze r land j u d g m e n t 
of 26 A u g u s t 1997, Reports of Judgments and Decisions 1997-IV, pp . 1357 and 
1359, §§ 32 a n d 40, in which the C o u r t held t h a t Art ic le 6 § 1 did not apply 
in a case which conce rned an appea l to the Swiss F e d e r a l Counci l chal­
l eng ing an ex t ens ion of the val idi ty of a n u c l e a r power s t a t ion ' s o p e r a t i n g 
l icence) . 

In t he i n s t an t case, as the app l i can t s failed to es tab l i sh a d i rec t link 
b e t w e e n the condi t ions imposed by the o p e r a t i n g l icences and pe r sona l 
d a m a g e t h a t was , if not p robab l e , at least r easonab ly foreseeable , t he 
C o u r t does not find it necessa ry to cons ider w h e t h e r t he o u t c o m e of t he 
p roceed ings could be cons ide red to be d i rec t ly decisive for t he r ight 
invoked by the app l i can t s to respec t for the i r h o m e s a n d the i r p r iva te and 
family life (see, mutatis mutandis, the Ba lmer -Scha f ro th j u d g m e n t ci ted 
above, p . 1359, § 40) . T h e C o u r t cons iders t h a t t he c o m p l a i n t conce rn ing 
lack of access to a t r i buna l m u s t , in any event , be d ismissed in the in s t an t 
case for t he following reasons . 

T h e C o u r t no tes t h a t L u x e m b o u r g law did indeed give the app l i can t s , 
ac t ing as e i t he r the "publ ic" or local r e s iden t s , t he r igh t to cha l lenge t he 
a d m i n i s t r a t i v e o p e r a t i n g l icences. T h a t r igh t was confer red by t h e Act of 
9 M a y 1990 (see above: "Re levan t d o m e s t i c l aw") . It also no tes t h a t in 
the i r app l ica t ion to vary t he decis ions t h e app l i can t s asked the Conseil 
d'Etat to c h a n g e the condi t ions a t t a c h e d to t he o p e r a t i n g l icences of the 
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Esch-Schiff lange electrically-fired s tee lworks on the g r o u n d t h a t , in the i r 
opinion, t he new p lan t had ser ious defects a n d did not m e e t t he most up-
to -da te safety s t a n d a r d s , s eek ing to prove t he ex is tence of the technica l 
deficiencies a n d the need to lessen the r e su l t i ng d a n g e r to local r e s iden t s 
a n d the e n v i r o n m e n t in g e n e r a l by every avai lable m e a n s . 

T h e C o u r t no tes first of all t h a t t he app l i can t s did not deny t h a t the 
Comeil d'Etat is a " t r i b u n a l " wi th in the m e a n i n g of Ar t ic le 6 of t he Con­
ven t ion . It f u r the r no tes t h a t the p roceed ings b r o u g h t by t he app l i can t s 
before t he Conseil d'Etat fall in to the ca tegory of jud ic ia l review proceed­
ings in which t h a t cour t has very b road d iscre t ion enab l ing it to d e t e r m i n e 
w h e t h e r t he a d m i n i s t r a t i v e decision was jus t i f ied bo th on the facts and in 
law, or even to s u b s t i t u t e its own decision for t h a t of the a d m i n i s t r a t i v e 
au tho r i t y . It follows t h a t t he app l i can t s c a n n o t m a i n t a i n t h a t t hey did not 
have "access" to a t r i b u n a l wi th full j u r i sd i c t ion for t he p u rp o s e s of 
Art ic le 6 § 1 of t h e Conven t ion . 

It is t r u e t h a t t h e app l i ca t ion to vary the decisions was d ismissed by the 
Conseil d'Etat on the g r o u n d t h a t the app l i can t s h a d failed to show t h a t 
they had s t a n d i n g . 

T h e app l i can t s a s s e r t e d t h a t the d ismissa l of the i r appl ica t ion on t h a t 
g r o u n d a m o u n t e d to t he denia l of t he i r s t a t u s as "v ic t ims" of a violat ion of 
t he Conven t i on . T h e case- law of t he C o n v e n t i o n ins t i tu t ions has always 
aff i rmed the a u t o n o m o u s scope of t he concept of "v ic t im" in Art ic le 34 of 
t h e Conven t ion , pa r t i cu la r ly in r e l a t ion to concep ts u n d e r i n t e r n a l law 
such as s t a n d i n g or capac i ty to t ake p a r t in legal p roceed ings . As to the 
r ight of access to a t r i b u n a l , it c anno t be t a k e n to m e a n , as the app l ican t s 
would have it, t h a t w h e n a t r i b u n a l wi th t he fullest possible ju r i sd ic t ion , as 
in t he i n s t a n t case , d ismisses an appl ica t ion for lack of s t a n d i n g it t he reby 
den ies t he individual l i t igant access to a t r i buna l wi th ju r i sd ic t ion to 
e x a m i n e a n a l leged in f r ingemen t of his subs t an t ive r igh t s . 

T h e r e a r e some s i t ua t ions w h e r e even t h o u g h u n d e r i n t e rna l law a 
pe r son has t he s t a n d i n g or capac i ty to u n d e r t a k e legal p roceed ings , he will 
not necessar i ly be cons idered a "vic t im", w i th in t he m e a n i n g of Art ic le 34 
of t he Conven t ion , in the absence of a sufficiently d i rec t link b e t w e e n the 
app l ican t a n d the pre judice he th inks he has suffered (see T a u i r a and 
e i g h t e e n O t h e r s v. F r a n c e , appl ica t ion no. 28204/95 , C o m m i s s i o n decision 
of 4 D e c e m b e r 1995, D R 83-B, p . 112). T h e C o u r t r e i t e r a t e s in t h a t con­
nec t ion t h a t t he C o n v e n t i o n does not allow an actio popularis bu t r equ i r e s 
as a condi t ion for exerc ise of t he r igh t of individual pe t i t ion t h a t an 
app l ican t m u s t be able to c la im on a r g u a b l e g r o u n d s t h a t he h imse l f has 
been a d i rec t or ind i rec t vict im of a viola t ion of the Conven t i on resu l t ing 
from an act or omiss ion which can be a t t r i b u t e d to a C o n t r a c t i n g S t a t e . 

In the i n s t a n t case , t he C o u r t cons iders t h a t the d ismissa l of the appl i­
c a n t s ' appea l for lack of s t a n d i n g did not res t r ic t t he i r access to a t r i buna l . 
T h e i r app l ica t ion to vary t he decis ions was d i r ec ted aga ins t t he o p e r a t i n g 
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l icence of a new electrically-fired s tee lworks , even before its cons t ruc t ion 
was comple t ed . T h e nu i sances m e n t i o n e d by the app l i can t s did not ar ise 
unt i l p roduc t ion began . Moreover , u n d e r L u x e m b o u r g law, t he app l i can t s 
individually have legal r e m e d i e s avai lable to t h e m to pu t a n end to the 
a l leged violat ions of Art ic le 8 of t he Conven t i on . 

It follows t h a t this compla in t is mani fes t ly i l l-founded wi th in the 
m e a n i n g of Ar t ic le 35 § 3 of t he C o n v e n t i o n a n d it m u s t t he re fo re be 
re jec ted in acco rdance wi th Art ic le 35 § 4. 

For these r ea sons , the C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 
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S O M M A I R E ' 

A c c è s à u n t r i b u n a l - re j e t d ' u n r e c o u r s e n r é f o r m a t i o n p o u r d é f a u t 

d ' i n t é r ê t à ag i r , s ' a g i s s a n t d e n u i s a n c e s p r é t e n d u m e n t p r o v o q u é e s p a r u n e 

a c i é r i e 

V i c t i m e - r e q u é r a n t s s e p l a i g n a n t d ' u n e a t t e i n t e a u d r o i t a u r e s p e c t d e la v ie 

p r i v é e e t f a m i l i a l e e t d u d o m i c i l e e n r a i s o n d e n u i s a n c e s p r é t e n d u m e n t 

p r o v o q u é e s p a r u n e a c i é r i e 

A r t i c l e 6 § 1 

Accès à un tribunal - Rejet d'un recours en reformation pour défaut d'intérêt à agir - Accès à un 

tribunal disposant des plus larges compétences juridictionnelles - Voies de droit alternatives 

A r t i c l e 3 4 

Victime d'une violation — Organisation non gouvernementale — Troubles ne pouvant être res­

sentis que par des personnes physiques - Prévention d'une violation - Circonstances exception­

nelles dans lesquelles le risque d'une violation future peut conférer la qualité de victime -

Risques inhérents à une activité industrielle - Absence d'atteinte grave au principe de précau­

tion - Absence de preuve de la réalité et de l'intensité des nuisances prétendument provoquées par 

une activité industrielle 

* 
* * 

U n e soc ié té , d é s i r e u s e d ' i m p l a n t e r u n e nouve l l e ac ié r i e é l e c t r i q u e , o b t i n t à c e t t e 

fin, p a r d e u x déc i s ions m i n i s t é r i e l l e s , l ' a u t o r i s a t i o n l éga le r e q u i s e a s s o r t i e d e cer ­

t a i n e s cond i t i ons . Les r e q u é r a n t s , des p e r s o n n e s p h y s i q u e s ainsi q u e l ' assoc ia t ion 

G r e e n p e a c e - L u x e m b o u r g local isés à p r o x i m i t é d u si te d ' i m p l a n t a t i o n de l ' ac iér ie , 

f o r m è r e n t un r e c o u r s en a n n u l a t i o n e t en r é f o r m a t i o n de ces d e u x déc is ions 

min i s t é r i e l l e s en d e m a n d a n t la modi f i ca t ion des cond i t i ons d 'oc t ro i d e 

l ' a u t o r i s a t i o n d a n s le s e n s d ' u n e m e i l l e u r e p r é v e n t i o n d e s r i s q u e s d e po l lu t ion 

a t m o s p h é r i q u e et s o n o r e . C e r e c o u r s n ' a y a n t p a s d'effet suspensif , l ' ac iér ie fut 

mise en serv ice . S a n s e x a m e n au fond, le Conse i l d ' E t a t r e j e t a le r e c o u r s des 

r e q u é r a n t s . Il d é c l a r a , en p a r t i c u l i e r , le r e c o u r s en r é f o r m a t i o n i r r ecevab le p o u r 

dé fau t d ' i n t é r ê t , les r e q u é r a n t s ne p o u v a n t se p réva lo i r d ' u n e lés ion à c a r a c t è r e 

i nd iv idue l e n r e l a t i o n d i r e c t e avec l ' ac te a t t a q u é e t d i s t i nc t d e l ' i n t é r ê t g é n é r a l d e 

la col lec t iv i té , et é c a r t a le m o y e n t i r e d e l ' a r t i c le 6 § 1 au m o t i f q u e « l ' a r t ic le 6 § 1 

n ' a pas p o u r objet d e g a r a n t i r à t o u t e p e r s o n n e q u e sa c a u s e soit e n t e n d u e p a r u n 

t r i b u n a l m ê m e en l ' absence d e tou t i n t é r ê t p o u r ag i r ». 

1. Ar t i c l e 34 : s ' ag i s san t d e l ' a ssoc ia t ion G r e e n p e a c e - L u x e m b o u r g , celle-ci ne sau­

ra i t se p r é t e n d r e v i c t ime d ' u n e v io la t ion du droi t au respec t du domic i l e au sens d e 

l ' a r t ic le 8, r é s u l t a n t d e la p r o x i m i t é de son s iège social avec l ' ac ié r ie , d a n s la m e s u r e 

où l ad i t e v io la t ion r é s u l t e r a i t d e n u i s a n c e s et d e t r o u b l e s n e p o u v a n t ê t r e r e s s e n t i s 

1 . R é d i g é p a r le g re f f e , il ne lie p a s la C o u r . 
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q u e p a r d e s p e r s o n n e s p h y s i q u e s . De m ê m e , si l ' assoc ia t ion se p réva la i t d e s t r o u b l e s 

r e s s e n t i s p a r ses s a l a r i é s ou a d h é r e n t s f r é q u e n t a n t son s iège social , elle n e p o u r r a i t 

ag i r q u e c o m m e r e p r é s e n t a n t e et ne s a u r a i t se p r é t e n d r e e l l e - m ê m e v ic t ime d ' u n e 

v io la t ion d e l ' a r t ic le 8. C o n c e r n a n t lus a u t r e s r e q u é r a n t s , il s ' ag issa i t p a r l eur 

r e c o u r s , non d e m e t t r e lin à u n e v io la t ion d e l ' a r t ic le 8, m a i s d ' e s s aye r de la p r éven i r , 

p u i s q u e l ' ac iér ie n ' é t a i t a lo rs p a s e n c o r e c o n s t r u i t e . O r l ' exerc ice du dro i t d e r e c o u r s 

ind iv idue l ne s a u r a i t en p r inc ipe avoir p o u r obje t de p r é v e n i r u n e v io la t ion d e la 

C o n v e n t i o n . C e n 'es t q u e d a n s des c i r c o n s t a n c e s tou t à fait e x c e p t i o n n e l l e s et sous 

r é se rve d e la p r o d u c t i o n d ' é l é m e n t s p r o b a n t s , q u e le r i sque d ' u n e v io la t ion fu tu re 

p e u t n é a n m o i n s c o n f é r e r à un r e q u é r a n t indiv iduel la q u a l i t é de « v ic t ime ». En 

l ' espèce , la seu le invoca t ion des r i sques de po l lu t ion i n h é r e n t s à l 'act ivi té i ndus ­

t r ie l le en c a u s e , ne suffit p a s p o u r p e r m e t t r e a u x r e q u é r a n t s d e se p r é t e n d r e vict i­

m e s d ' u n e v io la t ion d e la C o n v e n t i o n . En o u t r e , il n e re s so r t p a s d u doss i e r q u e les 

cond i t i ons d ' e x p l o i t a t i o n fixées p a r les a u t o r i t é s a i en t é t é insuf f i san tes a u poin t de 

c o n s t i t u e r u n e a t t e i n t e g r ave a u p r inc ipe de p r é c a u t i o n . D e plus les a u t o r i t é s on t agi 

avec d i l igence p o u r q u e so ien t r e s p e c t é e s les n o r m e s fixées p a r l ' au to r i s a t i on d ' ex ­

p lo i t a t ion . Enfin, si lors d e la m i s e en service de l ' ac ié r ie , des n u i s a n c e s sont bien 

a p p a r u e s , les r e q u é r a n t s n 'on t p rodu i t q u e peu d ' i n f o r m a t i o n s su r la r éa l i t é et l ' in­

t e n s i t é de ces n u i s a n c e s a ins i q u e s u r le l ien d e c a u s a l i t é e n t r e celles-ci et l eu r q u a ­

l i té d e vie . Ils d i sposen t t ou jou r s , a u d e m e u r a n t , d e voies d e r e c o u r s l e u r p e r m e t t a n t 

d e se p l a i n d r e d e s c o n s é q u e n c e s a v é r é e s p o u r l eur s a n t é ou leur q u a l i t é d e vie, d e 

l ' exp lo i t a t ion de l 'aciér ie : d é f a u t m a n i f e s t e d e f o n d e m e n t . 

2. Ar t i c l e 6 § 1 : il n 'es t pas néces sa i r e e n l ' espèce d e se p r o n o n c e r s u r 

l ' appl icabi l i té d e c e t t e d i spos i t ion e t , p lus p r é c i s é m e n t , su r la cond i t ion d e l ' issue 

d é t e r m i n a n t e du li t ige p o u r le d ro i t invoqué p a r les r e q u é r a n t s c a r le g r i e f t i ré d u 

d é f a u t d ' accès doi t ê t r e r e j e t é p o u r d ' a u t r e s r a i sons . En effet, les r e q u é r a n t s on t pu 

f o r m e r un r e c o u r s en r é f o r m a i ion devan t le Conse i l d ' E t a t , ils ont donc eu accès à 

u n t r i b u n a l de p le ine j u r i d i c t i o n . Le r ecou r s en r é f o r m a t i o n a c e r t e s é t é r e j e t é p a r 

le Conse i l d ' E t a t au m o t i f q u e les r e q u é r a n t s n ' a v a i e n t p a s d ' i n t é r ê t à ag i r . O n n e 

s a u r a i t c e p e n d a n t e s t i m e r q u e l o r s q u ' u n t r i b u n a l , d i s p o s a n t des p lus l a rges c o m ­

p é t e n c e s j u r i d i c t i o n n e l l e s c o m m e en l ' e spèce , r e j e t t e un r e c o u r s f au te d ' i n t é r ê t à 

ag i r , il e m p ê c h e l ' individu d 'avoi r accès à u n t r i b u n a l c o m p é t e n t p o u r e x a m i n e r 

u n e v io la t ion a l l é g u é e d e ses d ro i t s s u b s t a n t i e l s . E n l ' e spèce , le re je t d e l eu r 

r e c o u r s fau te d ' i n t é r ê t à ag i r n ' a pas r e s t r e i n t l ' accès d e s r e q u é r a n t s à un t r i b u n a l 

ce p a r c e q u e , d ' u n e p a r t , a u m o m e n t où il a é t é f o r m é le r e c o u r s en r é f o r m a t i o n 

é t a i t p r é m a t u r é , e t , d ' a u t r e p a r t , les r e q u é r a n t s d i sposen t i n d i v i d u e l l e m e n t d e 

voies de dro i t n a t i o n a l e s qu i l eu r p e r m e t t r a i e n t d e m e t t r e fin a u x v io la t ions a l lé­

g u é e s d e l ' a r t i c le 8 : d é f a u t m a n i f e s t e de f o n d e m e n t . 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

X c. F r a n c e , r e q u ê t e n" 9939 /82 , déc is ion d e la C o m m i s s i o n du 4 ju i l l e t 1983, 

Déc i s ions et r a p p o r t s 34 

S o e r i n g c . R o y a u m e - U n i , a r r ê t du 7 ju i l l e t 1989, sér ie A n " 161 

L ô p c z O s t r a c. E s p a g n e , a r r ê t du 9 d é c e m b r e 1994, sér ie A n" 303-C 

T a u i r a et d ix-hui t a u t r e s c. F r a n c e , r e q u ê t e n" 28204 /95 , déc is ion de la C o m m i s ­

sion du 4 d é c e m b r e 1995, Déc i s ions et r a p p o r t s 83-A 

B a l m e r - S c h a f r o t h e t a u t r e s c. Su i s se , a r r ê t d u 26 a o û t 1997, Recueil des arrêts et 

décisions 1997-IV 
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(...) 

E N F A I T 

L a r e q u ê t e a é té i n t r o d u i t e p a r so ixante -d ix-hui t p e r s o n n e s p h y s i q u es 1 , 

dont la p l u p a r t r és iden t sur le t e r r i t o i r e des c o m m u n e s d 'Esch-sur -Alze t te 

et de Schifflange au L u x e m b o u r g , ainsi que pa r l 'associat ion G r e e n p e a c e -

L u x e m b o u r g , qui a son siège à Esch-sur -Alze t te . T o u s les r e q u é r a n t s , qui 

sont soit p rop r i é t a i r e s soit loca ta i res de leurs l o g e m e n t s , sont de na t iona ­

lité l u x e m b o u r g e o i s e . 

Ils sont r e p r é s e n t é s devan t la C o u r pa r M' F. E n t r i n g e r , avocat a u bar ­

r eau de L u x e m b o u r g . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Depu i s la fin de la Seconde G u e r r e mond ia l e , le L u x e m b o u r g , qu i a une 

longue t r ad i t i on indus t r i e l l e d a n s le d o m a i n e de la s idé ru rg ie , a p rocédé 

au r e g r o u p e m e n t sur t rois s i tes p r inc ipaux (Esch-Schif ï lange, Dif ferdange 

et Esch-Belval) des aciér ies du pays, en t e n t a n t , s u r t o u t depu i s 1990, 

d ' éd ic t e r des n o r m e s en vue de r é d u i r e la pol lu t ion de l 'air et des cours 

d ' e au ainsi que les d é c h e t s . La solut ion r e t e n u e fut non pas l ' adap ta t ion 

des ins ta l l a t ions e x i s t a n t e s ma i s le c h a n g e m e n t des m é t h o d e s d e p roduc ­

t ion de la filière c lass ique vers des aciér ies é l ec t r iques , j u g é e s moins pol­

l u a n t e s . 

La société A R B E D S.A., qu i exploi te un ce r t a in n o m b r e d 'ac iér ies , 

déc ida ainsi de c h a n g e r ses m é t h o d e s de p roduc t ion et de p r o d u i r e de 

l 'acier non plus à p a r t i r du m i n e r a i de fer mais à p a r t i r d e ferra i l les . En 

vue de l ' imp lan t a t i on d ' u n e nouvel le aciér ie é l ec t r ique s i tuée à la l imite 

d e s c o m m u n e s d 'Esch-sur -Alze t t e et d e Schiff lange, la société r e q u i t l 'au­

to r i sa t ion du m i n i s t r e du Trava i l et du m i n i s t r e de l ' E n v i r o n n e m e n t con­

f o r m é m e n t à la loi du 9 m a i 1990 re la t ive aux é t a b l i s s e m e n t s d a n g e r e u x , 

i n sa lub res et i n c o m m o d e s qu i la prévoi t p o u r les é t a b l i s s e m e n t s de pre­

m i è r e classe cons idérés c o m m e les plus d a n g e r e u x . La société ob t in t les 

a u t o r i s a t i o n s , assor t ies d ' un c e r t a i n n o m b r e d e condi t ions , p a r décisions 

des d e u x min i s t r e s r e s p e c t i v e m e n t d a t é e s des 3 et 5 février 1993. 

Le 8 avril 1993, les r e q u é r a n t s f o r m è r e n t un recours en a n n u l a t i o n et 

en r é fo rma t ion des deux a r r ê t é s min i s t é r i e l s en d e m a n d a n t la modifica­

t ion des condi t ions d 'oct roi de l ' au to r i sa t ion c o n c e r n a n t en pa r t i cu l i e r les 

émiss ions de gaz et d e pouss iè re et n o t a m m e n t les émiss ions de dioxine et 

de fu ranne , le cont rô le des re je ts po l luan t s et les émiss ions de b ru i t s . 

1. L a l i s te d é t a i l l é e es t d i s p o n i b l e a u greffe d e la C o u r . 
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Ils s o u t e n a i e n t en pa r t i cu l i e r q u e les a u t o r i t é s c o m p é t e n t e s p o u r déli­

v re r l ' au to r i sa t ion d ' exp lo i t a t ion n ' ava ien t pas exigé l 'u t i l i sa t ion de la 

me i l l eu re technologie possible pour p réven i r les r i sques de po l lu t ion 

a t m o s p h é r i q u e et c r i t i q u a i e n t les é t udes d ' impac t réa l i sées en 1992 pa r 

l ' Ins t i tu t de p ro tec t ion de l ' e n v i r o n n e m e n t et des t e c h n i q u e s de l ' énergie 

de Cologne ( T U V R h e i n l a n d ) . 

Ce r ecour s n ' ayan t pas d'effet suspensif, la nouvel le aciér ie é l ec t r ique 
fut mise en service fin 1993. 

En 1994, divers ar t ic les de j o u r n a u x firent é t a t de l 'odeur n a u s é a b o n d e 

et i n suppor t ab l e a u t o u r de l 'aciérie . D ' a u t r e s r e l a t è r e n t q u e les h a b i t a n t s 

d 'Esch-Schiff lange j e t a i e n t leurs l égumes c o n t a m i n é s p a r des m é t a u x 

lourds . 

Pa r a r r ê t du 3 mai 1995, le Consei l d 'E t a t se p rononça en p r e m i e r lieu 

su r la recevabi l i té du r ecour s e n a n n u l a t i o n des r e q u é r a n t s : 

« C o n s i d é r a n t q u ' e n v e r t u de l ' a r t i c l e 31 d e la loi modulée du 8 févr ie r 1961 p o r t a n t 

o r g a n i s a t i o n du C o n s e i l d ' E l a t u n r e c o u r s e n a n n u l a t i o n n ' e s t a d m i s s i b l e a u p r è s d u 

c o m i t é d u c o n t e n t i e u x q u ' à l ' é g a r d d e s d é c i s i o n s n o n s u s c e p t i b l e s d ' u n a u t r e r e c o u r s 

d ' a p r è s d e s lois et r è g l e m e n t s . C o n s i d é r a n t q u ' e n v e r t u d e l ' a r t i c l e 13 d e la loi d u 9 m a i 

1990 r e l a t i v e a u x é t a b l i s s e m e n t s d a n g e r e u x , i n s a l u b r e s et i n c o m m o d e s les d é c i s i o n s 

p o r t a n t a u t o r i s a t i o n de ces é t a b l i s s e m e n t s p e u v e n t fa i re l 'obje t d ' u n r e c o u r s d e v a n t le 

C o n s e i l d ' E t a t , c o m i t é d u c o n t e n t i e u x , q u i s t a t u e r a e n d e r n i è r e i n s t a n c e et c o m m e j u g e 

du fond ; q u e le r e c o u r s e n a n n u l a t i o n est à d é c l a r e r i r r e c e v a b l e . » 

Q u a n t au moyen d ' i r recevabi l i t é du recours en r é f o r m a t i o n soulevé pa r 

la société A R B E D S.A. p o u r défau t d ' i n t é r ê t p e r s o n n e l préc is , suffi­

s a m m e n t individual isé p o u r ne pas se confondre avec celui g é n é r a l de 

l ' ensemble de la popu la t i on , le Conse i l d 'E t a t e s t i m a : 

« C o n s i d é r a n t q u e les r e q u é r a n t s font va lo i r q u ' e n t a n t q u e p r o p r i é t a i r e s ou loca­

t a i r e s d e l e u r s h a b i t a t i o n s , ils h a b i t e r a i e n t , p o u r les p l u s p r o c h e s , à 3 0 0 m è t r e s de 

l ' u s i n e a l o r s q u e les p l u s é l o i g n é s s e r a i e n t à m o i n s d ' u n k i l o m è t r e et d e m i ; 

C o n s i d é r a n t q u e les r e q u é r a n t s é n u m é r é s sous 9, 12, 5 6 , 73 e t 74 n ' h a b i t e n t p a s les 

e n v i r o n s i m m é d i a t s d e l ' a c i é r i e é l e c t r i q u e d ' E s c h / S c h i f f l a n g c ; q u e c e s r e q u é r a n t s ne 

font p a r a i l l e u r s va lo i r a u c u n e l é s ion p e r s o n n e l l e d é r i v a n t d i r e c t e m e n t de la déc i s i on 

a t t a q u é e ; (...) 

C o n s i d é r a n t q u e la soc i é t é et le d é l é g u é d u g o u v e r n e m e n t o p p o s e n t é g a l e m e n t a u x 

a u t r e s r e q u é r a n t s , p e r s o n n e s p h y s i q u e s d e m e u r a n t à E s c h - s u r - A l z e t t e e t à S c h i f l l a n g e 

l ' i r r e c e v a b i l i t é d u r e c o u r s a l o r s q u ' i l s s e r a i e n t e n d é f a u t d ' é t a b l i r l e u r i n t é r ê t n é et 

a c t u e l , p e r s o n n e l e t l é g i t i m e ; 

C o n s i d é r a n t q u e ces r e q u é r a n t s font va lo i r q u ' i l s h a b i t e n t d a n s le v o i s i n a g e i m m é d i a t 

d e l ' é t a b l i s s e m e n t e t q u e p a r le p r é s e n t r e c o u r s ils d é f e n d r a i e n t l e u r s a n t é et l e u r q u a ­

l i té de vie et q u ' i l su f f i ra i t d ' u n e p r o b a b i l i t é d e d a n g e r d ' i n c o n v é n i e n t s ou d e n u i s a n c e s 

s a n s q u e les r e q u é r a n t s n ' a i e n t à r a p p o r t e r la p r e u v e d ' u n e r e l a t i o n d i r e c t e e n t r e les 

n u i s a n c e s a l l é g u é e s et l ' é t a b l i s s e m e n t ; 

C o n s i d é r a n t q u ' u n r e c o u r s j u r i d i c t i o n n e l n ' e s t o u v e r t q u ' a u x p e r s o n n e s q u i p e u v e n t 

se p r é v a l o i r d ' u n e l é s ion à c a r a c t è r e i n d i v i d u e l e n r e l a t i o n d i r e c t e avec l ' a c t e a t t a q u é et 
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d i s t i n c t d e l ' i n t é r ê t g é n é r a l d e la c o l l e c t i v i t é (...) qu ' i l ne suffit p a s d ' a v a n c e r la lés ion 

d ' u n i n t é r ê t q u e l c o n q u e p o u r p o u v o i r a g i r e n j u s t i c e , e n c o r e faut - i l r a p p o r t e r a u m o i n s 

la p r e u v e d ' u n p r é j u d i c e i n d i v i d u e l , s i n o n p r o b a b l e , d u m o i n s r a i s o n n a b l e m e n t p r é ­

v is ib le ; 

C o n s i d é r a n t d e s lors q u e le r e c o u r s es t à d é c l a r e r i r r e c e v a b l e p o u r d é f a u t d ' i n t é r ê t ; » 

Sur le moyen des r e q u é r a n t s t i ré de l 'ar t icle 6 § 1 de la Conven t i on et 

c o n c e r n a n t l eu r i n t é r ê t à ag i r au mo t i f q u e t o u t e p e r s o n n e doi t avoir un 

j u g e devan t qu i elle peu t faire valoir des con t e s t a t i ons de droi t civil, le 

Conse i l d ' E t a t e s t i m a q u e « l 'ar t ic le 6 § 1 n ' a pas p o u r objet d e g a r a n t i r à 

t o u t e p e r s o n n e q u e sa cause soit e n t e n d u e p a r un t r i buna l m ê m e en 

l ' absence de tou t i n t é rê t pour agi r ». 

B. Le d r o i t i n t e r n e p e r t i n e n t 

Loi du 9 mai 1990 relative aux établissements insalubres, dangereux ou incom­

modes 

Article 1 : champ d'application 

« Es t s o u m i s a u x d i s p o s i t i o n s d e la p r é s e n t e loi t o u t é t a b l i s s e m e n t i n d u s t r i e l , a r t i s a ­

na l ou c o m m e r c i a l , p u b l i c ou p r i vé , d o n t l ' e x i s t e n c e ou l ' e x p l o i t a t i o n p e u v e n t p r é s e n t e r 

d e s c a u s e s d e d a n g e r ou d e s i n c o n v é n i e n t s , soit [ jour la s é c u r i t é , la s a l u b r i t é ou la c o m ­

m o d i t é , p a r r a p p o r t a u p u b l i c , a u v o i s i n a g e ou a u p e r s o n n e l d e l ' é t a b l i s s e m e n t , soit p o u r 

l ' e n v i r o n n e m e n t h u m a i n et n a t u r e l . » 

Article 13 : recours 

« C o n t r e les d é c i s i o n s p r i s e s e n v e r t u d e s a r t i c l e s 10, 11 , 12 et 16 a l i n é a 2 , u n r e c o u r s 

es t o u v e r t d e v a n t le C o n s e i l d ' E t a t , c o m i t é d u c o n t e n t i e u x , q u i s t a t u e r a e n d e r n i è r e 

i n s t a n c e et c o m m e j u g e d u fond. » 

Article 22 : sanctions pénales 

« 1. T o u t e i n f r a c t i o n a u x d i s p o s i t i o n s d e s a r t i c l e s 1, 5 , 9, 11, 12, 14, 15, 16 et 17 de la 

p r é s e n t e loi (...) es t p u n i e d ' u n e m p r i s o n n e m e n t d e 8 j o u r s à 6 mo i s et d ' u n e a m e n d e d e 

2 501 à 5 0 0 0 0 0 0 f r ancs ou l ' u n e d e c e s p e i n e s s e u l e m e n t . 

2 . E n c a s (...) d ' e x p l o i t a t i o n n o n c o n f o r m e a u x c o n d i t i o n s d ' e x p l o i t a t i o n , t o u t e p e r ­

s o n n e i n t é r e s s é e a y a n t c o n s t i t u é p a r t i e civi le p e u t d e m a n d e r à la j u r i d i c t i o n d e j u g e ­

m e n t d e p r o n o n c e r la f e r m e t u r e d e l ' é t a b l i s s e m e n t . 

3 . (...) 

E n cas d ' e x p l o i t a t i o n n o n c o n f o r m e a u x c o n d i t i o n s d ' a u t o r i s a t i o n , la j u r i d i c t i o n p e u t 

soi t i m p a r t i r un d é l a i d a n s l e q u e l l ' e x p l o i t a n t do i t s'y c o n f o r m e r , soi t o r d o n n e r la fer­

m e t u r e d e l ' é t a b l i s s e m e n t c o n c e r n é . A u c a s o ù u n d é l a i a u r a c l é fixé, e l l e r e s t e c o m p é ­

t e n t e p o u r s t a t u e r s u r les d i f f i cu l tés d ' e x é c u t i o n é v e n t u e l l e s . A l ' e x p i r a t i o n d u dé la i 

i m p a r t i , q u i ne p e u t ê t r e s u p é r i e u r à d e u x a n s , el le o r d o n n e la f e r m e t u r e d e l ' é t a ­

b l i s s e m e n t c o n c e r n é à la d e m a n d e d u m i n i s t è r e p u b l i c ou d e la p a r t i e c ivi le . » 
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Article 24 : mesures et sanctions administratives 

« 2. T o u t i n t é r e s s é p e u t d e m a n d e r [ aux m i n i s t r e s p o u r les é t a b l i s s e m e n t s c l a s sé s e n 

c a t é g o r i e 1 j l ' a p p l i c a t i o n d e s m e s u r e s v i sées à l ' a l i néa q u i p r é c è d e [ f ixa t ion d ' u n d é l a i à 

l ' e x p l o i t a n t p o u r se m e t t r e e n c o n f o r m i t é , s u s p e n s i o n p r o v i s o i r e d e l ' e x p l o i t a t i o n ou d u 

c h a n t i e r , f e r m e t u r e d e l ' é t a b l i s s e m e n t ou a p p o s i t i o n de s c e l l é s ] . (...) les r é p o n s e s d o n ­

n é e s à u n e d e m a n d e de s u s p e n s i o n ou à u n e d e m a n d e d e f e r m e t u r e d ' u n e e x p l o i t a t i o n 

ou d ' u n c h a n t i e r s o n t d e s d é c i s i o n s a d m i n i s t r a t i v e s s u s c e p t i b l e s d e r e c o u r s a u fond 

devant le c o m i t é d u c o n t e n t i e u x d u C o n s e i l d ' E t a l . C e r e c o u r s do i t ê t r e i n t r o d u i t s o u s 

p e i n e d e d é c h é a n c e d a n s u n d é l a i d e 4 0 j o u r s à p a r t i r d e la n o t i f i c a t i o n d e la r é p o n s e 

m i n i s t é r i e l l e . » 

G R I E F S 

1. Les r e q u é r a n t s se p l a ignen t d 'une violat ion de l 'ar t icle 8 de la Con­

ven t ion . Ils s o u t i e n n e n t q u e du fait de l ' insuffisance des cond i t ions fixées 

d a n s les au to r i s a t i ons d ' exp lo i t a t ion de l 'aciérie é l ec t r ique il y a a t t e i n t e 

au droi t au respect du domici le et de la vie pr ivée et familiale g a r a n t i p a r 

l 'ar t icle 8 de la Conven t i on . Ils en veulen t pour p reuve q u e , dès la mise en 

service de l 'aciérie en ques t ion , des nu i sances sont a p p a r u e s . 

2. Les r e q u é r a n t s se p l a ignen t é g a l e m e n t de ce q u e le Consei l d 'E ta t 

ait re je té leur r ecours en r é fo rma t ion faute d ' i n t é r ê t à ag i r . Ils en dé ­

d u i s e n t u n e violat ion de leur dro i t d 'accès à un t r i b u n a l pu i sque , leur 

recours n ' ayan t pas fait l 'objet d ' un e x a m e n au fond, ils n 'on t pu ob ten i r des 

condi t ions d ' exp lo i t a t ion de l 'aciérie p lus r i gou reuse s p o u r l ' env i ronne­

m e n t et le vois inage. Ils i nvoquen t l 'ar t icle 6 § 1 de la Conven t i on . 

P R O C É D U R E 

La p r é s e n t e r e q u ê t e a é té i n t rodu i t e devan t la C o m m i s s i o n e u r o p é e n n e 

des Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») le 17 oc tobre 1995 et e n r e ­

g is t rée le 8 n o v e m b r e 1995. 

Le 4 s e p t e m b r e 1996, la C o m m i s s i o n a décidé de p o r t e r la r e q u ê t e à la 

conna i ssance du G o u v e r n e m e n t , en l ' invi tant à p r é s e n t e r pa r écri t ses 

obse rva t ions sur la recevabi l i té et le bien-fondé de la r e q u ê t e . 

Le G o u v e r n e m e n t a p r é s e n t é ses observa t ions le 8 n o v e m b r e 1996. Les 

r e q u é r a n t s y ont r é p o n d u le 13 février 1997. 

A la su i t e de l ' en t r ée en v igueur d u Protocole n" 11 à la Conven t i on le 

1" n o v e m b r e 1998, la r e q u ê t e est e x a m i n é e pa r la C o u r , en appl ica t ion de 

l 'ar t icle 5 § 2 dud i t Pro toco le . 

E N D R O I T 

1. Les r e q u é r a n t s se p la ignent des a t t e in tes à l ' envi ronnement qui affec­

tent leur qual i té de vie et les privent de la jouissance paisible de leur domi-
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cile (ou de leur siège social pour ce qu i est de l 'association Greenpeace -

Luxembourg ) de man iè re à nuire à leur droit au respect de leur vie privée et 

familiale, ga ran t i pa r l 'article 8 d e la Convent ion qui dispose : 

« 1. T o u t e p e r s o n n e a d r o i t a u r e s p e c t d e sa vie p r i v é e cl f a m i l i a l e , d e son d o m i c i l e e t 

d e sa c o r r e s p o n d a n c e . 

2. Il ne p e u t y avo i r i n g é r e n c e d ' u n e a u t o r i t é p u b l i q u e d a n s l ' exe rc i ce de ce d r o i t q u e 

p o u r a u t a n t q u e c e t t e i n g é r e n c e es t p r é v u e p a r la loi e t q u ' e l l e c o n s t i t u e u n e m e s u r e q u i , 

d a n s u n e s o c i é t é d é m o c r a t i q u e , es t n é c e s s a i r e (...) a u b i e n - c i r e é c o n o m i q u e d u p a y s 

(...) >, 

Le G o u v e r n e m e n t fait valoir q u ' a p r è s la mise en service de l 'aciérie les 

r e q u é r a n t s n 'on t pas in t rodui t d ' ac t ion v isant à c o n s t a t e r et à faire cesser 

les p r é t e n d u e s nu i sances . Il e s t ime en o u t r e q u e la réa l i t é et l ' in tens i té des 

nu i sances l i t igieuses ainsi que le lien de causa l i t é e n t r e celles-ci et la 

qua l i t é de vie des r e q u é r a n t s ne sont pas é tab l i s . En o u t r e , s'il est vrai que 

lors de la mise en service, l 'aciérie en ques t ion ne r e spec ta i t pas to ta le ­

m e n t les condi t ions fixées d a n s les au to r i s a t i ons d ' exp lo i ta t ion , le 

G o u v e r n e m e n t a pris t ou t e s les m e s u r e s nécessa i r e s p o u r qu ' e l l e s le soient 

d a n s les me i l l eu r s dé la is . 

S 'agissant du j u s t e équi l ibre à r e spec t e r e n t r e les i n t é r ê t s é c o n o m i q u e s 

et les d ro i t s des r e q u é r a n t s , le G o u v e r n e m e n t soul igne l ' impor t ance de 

l ' indus t r ie s i dé ru rg ique au L u x e m b o u r g et avance que des é tudes 

d ' impac t complè t e s ont é té réa l i sées avant et a p r è s la dél ivrance de 

l ' au to r i sa t ion d ' exp lo i t a t ion de l 'aciér ie , q u e les n o r m e s imposées é ta ien t 

p a r t i c u l i è r e m e n t c o n t r a i g n a n t e s en c o m p a r a i s o n avec celles d ' a u t r e s pays 

e u r o p é e n s et que la technologie ut i l isée é ta i t la me i l l eu re possible. 

Les r e q u é r a n t s ne c o n t e s t e n t pas q u e l ' au to r i sa t ion d ' exp lo i t a t ion de 

l 'aciérie a é té dél ivrée en ve r tu de la loi du 9 ma i 1990 et d a n s un but d e 

b ien -ê t r e é c o n o m i q u e du pays . Ils e n t e n d e n t c e p e n d a n t re la t iv iser 

l ' impor t ance de l ' indus t r i e s i d é r u r g i q u e au L u x e m b o u r g a u j o u r d ' h u i , q u e 

fait valoir le G o u v e r n e m e n t . 

Ils e s t i m e n t en o u t r e q u e l ' a r g u m e n t du G o u v e r n e m e n t selon lequel 

des é t u d e s a u r a i e n t é t é m e n é e s n 'es t a u c u n e m e n t p rouvé . Ils cons idè ren t , 

en tou t é t a t de cause q u e , que l les q u e soient les é t u d e s réa l i sées et les 

n o r m e s imposées , elles é t a i e n t de t ou t e façon insuff isantes , assez pour 

jus t i f ie r u n recours qu i n ' a m ê m e pas é t é e x a m i n é au fond. 

La C o u r doi t tou t d ' abo rd e x a m i n e r si les r e q u é r a n t s peuven t se p r é ­

t e n d r e « v ic t imes » d ' u n e violat ion de l 'ar t ic le 8 de la C o n v e n t i o n , au sens 

de l 'ar t icle 34 de la C o n v e n t i o n . 

P o u r pouvoir se prévalo i r d e ce t t e d isposi t ion , il faut r e m p l i r d e u x con­

di t ions : le r e q u é r a n t doit e n t r e r d a n s l 'une des ca t égor i e s de d e m a n d e u r s 

m e n t i o n n é e s à l ' a r t ic le 34 et il doi t pouvoir , à p r e m i e r e x a m e n , se p r é ­

t e n d r e v ic t ime d ' une violat ion de la Conven t ion . Il est év ident q u e la p r e ­

miè re condi t ion est r empl i e s 'ag issant de p e r s o n n e s phys iques p o u r 
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les 78 p r e m i e r s r e q u é r a n t s et d 'une o r g a n i s a t i o n non g o u v e r n e m e n t a l e 
pour le 79 e . 

En ce qu i conce rne l 'associat ion G r e e n p e a c e - L u x e m b o u r g , la C o u r 

e s t ime q u ' u n e associa t ion non g o u v e r n e m e n t a l e ne peu t se p r é t e n d r e vic­

t i m e d ' u n e violat ion du droi t au respec t de son « domici le », a u sens de 

l 'ar t icle 8 de la Conven t ion , du seul fait qu 'e l le a son siège social p rès de 

l 'aciérie qu ' e l l e c r i t i que , lo rsque l ' a t t e in t e au droi t au respec t du domici le 

r é su l t e , c o m m e a l légué en l ' espèce , de nu i sances ou de t roub les qui ne 

peuven t ê t r e ressen t i s q u e p a r des p e r s o n n e s phys iques . D a n s la m e s u r e 

où G r e e n p e a c e - L u x e m b o u r g se p r é v a u d r a i t des t roub les ressen t i s par les 

a d h é r e n t s ou sa la r iés qu i t rava i l len t ou sé journen t à son s iège social 

d 'Esch-sur -Alze t tc , la C o u r cons idère q u e ce t t e associa t ion ne pour ra i t 

agir que c o m m e r e p r é s e n t a n t e d e ses m e m b r e s ou sa lar iés , au m ê m e t i t re 

p a r e x e m p l e q u ' u n avocat r e p r é s e n t a n t son cl ient , ma i s ne sau ra i t se p ré ­

t e n d r e e l l e -même vic t ime d ' u n e violat ion de l 'ar t icle 8 (X c. F r a n c e , 

r e q u ê t e n" 9939/82, décis ion de la C o m m i s s i o n du 4 ju i l le t 1983, Décis ions 

et r a p p o r t s (DR) 34, p . 213). 

En ce qui conce rne les a u t r e s r e q u é r a n t s , dont ce r t a in s n ' h a b i t e n t 

d ' a i l l eurs pas sur le t e r r i to i r e des c o m m u n e s d 'Esch-Schiff lange, la C o u r 

relève q u e le r ecours en r é fo rma t ion t e n t é pa r les r e q u é r a n t s en avril 1993 

visait les a u t o r i s a t i o n s d ' exp lo i t a t ion d ' u n e aciér ie é l ec t r ique qui n ' é t a i t 

pas encore cons t ru i t e . Il ne s 'agissait donc pas p o u r les r e q u é r a n t s de 

m e t t r e lin à u n e violat ion de l 'ar t icle 8 de la Conven t i on ma i s d 'essayer , 

pa r l ' ob ten t ion de condi t ions d ' exp lo i t a t ion plus s t r i c tes , de la p réven i r . 

O r des t e r m e s « v i c t i m e » et «v io l a t i on » f igurant à l 'ar t icle 34 de la 

Conven t ion , de m ê m e q u e de la phi losophie sous- jacente à l 'obl igat ion 

d ' é p u i s e m e n t p réa lab le des voies de recours i n t e r n e s p révue à l 'ar t ic le 35, 

découle la c o n s t a t a t i o n q u e , d a n s le sy s t ème de p ro tec t ion des d ro i t s de 

l ' h o m m e i m a g i n é p a r les a u t e u r s de la Conven t ion , l 'exercice du droi t de 

recours individuel ne sau ra i t avoir p o u r objet de p réven i r u n e violat ion de 

la Conven t ion . Ce n 'es t q u e d a n s des c i rcons tances tou t à fait except ion­

nelles que le r i sque d ' u n e viola t ion fu ture peu t n é a n m o i n s conférer à un 

r e q u é r a n t individuel la q u a l i t é de « v ic t ime », sous réserve toutefois qu' i l 

p rodu i se des indices r a i sonnab les et conva incan t s de la p robab i l i t é de 

réa l i sa t ion d ' u n e violat ion en ce qu i le conce rne p e r s o n n e l l e m e n t ; de 

s imples suspic ions ou conjec tures sont insuff isantes à cet éga rd . 

En l 'espèce, la C o u r e s t ime que la seule invocat ion des r i sques de pol­

lu t ion i n h é r e n t s à la p roduc t ion d 'ac ie r à p a r t i r de ferrai l les ne suffit pas 

pour p e r m e t t r e aux r e q u é r a n t s de se p r é t e n d r e v ic t imes d ' u n e violat ion 

de la Conven t ion . Il faut qu ' i l s puissent p r é t e n d r e , de m a n i è r e dé fendab le 

et c i r cons tanc iée , q u e faute de p r é c a u t i o n s suff isantes pr ises p a r les 

a u t o r i t é s , le d e g r é de p robab i l i t é de s u r v e n a n c e d 'un d o m m a g e est te l 

qu ' i l puisse ê t r e cons idéré c o m m e cons t i tu t i f d ' u n e viola t ion, à condi t ion 

q u e l 'acte c r i t i qué n 'a i t pas des r épe rcuss ions t r o p lo in ta ines (voir, mutatis 



DÉCISION ASSELBOURG ET AUTRES c. L U X E M B O U R G +25 

mutandis, a r r ê t Soer ing c. R o y a u m e - U n i du 7 ju i l l e t 1989, sér ie A n° 161, 

p . 33 , § 85) . D e l'avis de la C o u r , il ne ressor t pas du doss ier q u e les con­

di t ions d ' exp lo i t a t ion fixées p a r les a u t o r i t é s l uxembourgeo i s e s , et 

n o t a m m e n t les n o r m e s de rejet des d é c h e t s po l luan t s a t m o s p h é r i q u e s , 

a ien t é t é insuff isantes au point de cons t i t ue r u n e a t t e i n t e grave au pr in­

cipe de p r é c a u t i o n . 

Il est vra i q u e les r e q u é r a n t s font valoir que lors de la mise en service de 

l 'aciérie fin 1993, des nu i sances , en pa r t i cu l i e r olfactives, sont a p p a r u e s . 

Mais la C o u r no te q u e les r e q u é r a n t s n 'on t p rodu i t q u e peu d ' in forma­

t ions sur la réa l i té et l ' i n tens i t é des nu i sances l i t ig ieuses ainsi q u e su r le 

lien de causa l i t é e n t r e celles-ci et la qua l i t é de vie des r e q u é r a n t s ( a r r ê t 

Lapez O s t r a c. E s p a g n e du 9 d é c e m b r e 1994, sér ie A n" 303-C, pp. 54-55, 

§ 5 1 ) . 

Il n 'es t pas con tes t é non plus q u e les a u t o r i t é s l u x e m b o u r g e o i s e s o n t 

pr is t o u t e s les m e s u r e s u t i les , ap r è s la mise en service, p o u r q u e l 'aciér ie 

r e spec te au plus vite les n o r m e s fixées clans les a u t o r i s a t i o n s d 'explo i ta ­

t ion. Enfin, il n 'est pas d a v a n t a g e con tes t é que les r e q u é r a n t s d isposent en 

droi t l u x e m b o u r g e o i s de voies de recours civiles ou p é n a l e s qu i l eur per ­

m e t t r a i e n t de se p l a ind re des c o n s é q u e n c e s avé rées pour l eur san té ou 

leur q u a l i t é d e vie de la mise e n service p a r la socié té A R B E D de l 'aciér ie 

é l ec t r ique . 

Il s 'ensui t que ce gr ief est m a n i f e s t e m e n t m a l fondé, au sens de l 'ar t ic le 

35 § 3 de la C o n v e n t i o n et qu ' i l doi t donc ê t r e re je té en appl ica t ion de 

l 'ar t ic le 35 § 4. 

2. Les r e q u é r a n t s se p l a i g n e n t de la viola t ion d e l eu r d ro i t d 'accès à u n 

t r i buna l du fait du rejet de leur recours e n r é f o r m a t i o n par le Conse i l 

d 'E t a t fau te d ' i n t é r ê t à agir . Ils invoquen t l 'ar t ic le 6 § 1 de la Conven t i on 

qui d ispose : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e (...) p a r u n t r i b u n a l i n d é ­

p e n d a n t et i m p a r t i a l , é t a b l i p a r la loi, q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r ses d r o i t s e t 

o b l i g a t i o n s d e c a r a c t è r e civil (...) » 

Le G o u v e r n e m e n t , qu i ne con te s t e pas l ' appl icabi l i té de l 'ar t ic le 6 à la 

p r o c é d u r e l i t ig ieuse, fait valoir , en p r e m i e r lieu, q u e les r e q u é r a n t s d is ­

posa ien t de n o m b r e u s e s voies d ' ac t ion , t a n t au p é n a l q u ' a u civil, c o m m e 

p a r e x e m p l e des ac t ions en d o m m a g e s et i n t é r ê t s devan t les t r i b u n a u x de 

droi t c o m m u n ou en référé en invoquan t l ' u rgence . Il observe é g a l e m e n t 

q u ' a u c u n e p la in te p o u r non- respec t des condi t ions posées pa r l ' au tor i sa ­

t ion d ' exp lo i t a t ion n ' a é t é déposée . 

P a r a i l l eurs , le G o u v e r n e m e n t cons idère que l ' appréc ia t ion de l ' in té rê t 

à agi r s 'effectue in concreto et que si celui-ci n ' a pas é té r e c o n n u d a n s ce t t e 

affaire, ce n 'es t n u l l e m e n t en viola t ion de l 'ar t ic le 6 § 1 de la Conven­

t ion, ma i s d a n s le c a d r e d ' u n e l imi t a t i on l ég i t ime des recours abusifs . 

D 'a i l l eurs la j u r i s p r u d e n c e de la C o u r r econna î t a u x E t a t s u n e c e r t a i n e 
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m a r g e d ' app réc i a t i on au r ega rd de la r é g l e m e n t a t i o n du droi t d 'accès aux 
t r i b u n a u x . 

Les r e q u é r a n t s , q u a n t à eux , a f f i rment q u e leur seul but é ta i t d ' ob t en i r 

q u e les condi t ions d ' exp lo i t a t ion d e l 'aciér ie soient enco re plus e x i g e a n t e s 

au r e g a r d de l ' env i ronnemen t et du b ien -ê t r e des popu la t ions avoisi-

n a n t e s . P o u r ce faire, ils ne d i sposa ien t que d ' une seule voie, celle du 

recours en r é fo rma t ion devan t le Consei l d 'E t a t . Ils r econna i s sen t que le 

Conse i l d ' E t a t avai t en la m a t i è r e un pouvoir d ' app réc i a t i on au fond pour 

e x a m i n e r l ' oppo r tun i t é et le b ien-fondé de l ' au to r i sa t ion . 

En ce qu i conce rne leur in t é rê t à agir , les r e q u é r a n t s e s t i m e n t que le 

G o u v e r n e m e n t , pour jus t i f ie r l ' appréc ia t ion de la no t ion d ' i n t é r ê t à agir , 

se place en droi t l uxembourgeo i s , a lors q u e la j u r i s p r u d e n c e de la C o u r 

re la t ive à l 'ar t icle 34 de la Conven t i on a i n s t a u r é u n e a u t o n o m i e de la 

no t ion d e v ic t ime, qu i doi t ê t r e i n t e r p r é t é e i n d é p e n d a m m e n t des no t ions 

de dro i t i n t e r n e c o n c e r n a n t , pa r e x e m p l e , l ' in té rê t ou la qua l i t é p o u r agir . 

La C o u r rappe l le q u e l 'ar t icle 6 § 1 s ' appl ique s'il y a u n e c o n t e s t a t i o n 

sur un droi t que l'on peu t p r é t e n d r e , au moins d 'une m a n i è r e dé fendab le , 

r econnu en dro i t i n t e r n e . Il doit s 'agir d ' une c o n t e s t a t i o n réel le et 

s é r i euse ; elle p e u t c o n c e r n e r auss i b ien l ' exis tence m ê m e d ' un dro i t q u e 

son é t e n d u e et ses moda l i t é s d 'exerc ice ; enfin l ' issue de la p r o c é d u r e doit 

ê t r e d i r e c t e m e n t d é t e r m i n a n t e p o u r un tel droi t . La C o u r a tou jours con­

s idéré q u ' u n lien t énu ou des r épe rcuss ions lo in ta ines ne suffisent pas à 

faire e n t r e r e n j e u l 'ar t icle 6 § 1 ( a r r ê t Ba lmer -Scha f ro th et a u t r e s c. Suisse 

du 26 aoû t 1997, Recueil des arrêts et décisions 1997-LV, pp . 1357 et 1359, §§ 32 

et 40, où la C o u r avait conclu à [ ' ^app l i cab i l i t é de l 'ar t icle 6 § 1, s ' ag issant 

d 'un r ecour s d i l igen te d e v a n t le Conse i l fédéra l suisse p o u r c o n t e s t e r la 

p ro longa t ion du pe rmis d ' exp lo i t a t ion d ' u n e c e n t r a l e nuc l éa i r e ) . 

En l ' occur rence , la C o u r n ' e s t i m e pas nécessa i re d ' e x a m i n e r si, faute 

pour les r e q u é r a n t s d 'avoir é tab l i devan t le Conse i l d 'E ta t u n lien d i rec t 

e n t r e les condi t ions fixées dans les au to r i s a t i ons d ' exp lo i t a t ion et un p ré ­

j u d i c e p e r s o n n e l s inon p robab l e , d u mo ins r a i s o n n a b l e m e n t prévis ible , 

l ' issue du litige pouvai t ê t r e cons idérée ou non c o m m e d i r e c t e m e n t 

d é t e r m i n a n t e pour le droi t invoqué pa r les in t é res sés au respec t de leur 

droi t au domici le et à la vie privée ou familiale (voir, mutatis mutandis, a r r ê t 

Ba lmer -Scha f ro th p réc i t é , p . 1359, § 40) . La C o u r e s t i m e en effet que le 

gr ief t i r é d u dé fau t d ' accès à u n t r i b u n a l doi t , en l 'espèce, et en tou t é t a t 

de cause , ê t r e re je té pour les ra i sons c i -dessous. 

La C o u r no te q u e le droi t l u x e m b o u r g e o i s habi l i ta i t c e r t e s les r e q u é ­

r a n t s en leur qua l i t é de « public » ou de « voisins » à c o n t e s t e r les a u t o ­

r i sa t ions a d m i n i s t r a t i v e s d ' exp lo i t a t ion . C e l a r é su l t e de la loi du 9 ma i 

1990 (voir « L e dro i t i n t e r n e p e r t i n e n t » c i -dessus) . Elle no te é g a l e m e n t 

q u e d a n s leur r ecours en r é fo rma t ion , les r e q u é r a n t s ont invité le Consei l 

d 'E t a t à modif ier les au to r i s a t i ons d ' exp lo i t a t ion de l 'aciérie é lec t r ique 

d 'Esch-Schiff lange au mot i f q u e , d ' a p r è s eux , ce t t e nouvel le aciér ie p ré -
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sen ta i t de graves défau t s et qu 'e l le ne sat isfaisai t pas aux n o r m e s de 

sécur i té les plus m o d e r n e s , en s ' a t t a c h a n t à d é m o n t r e r l ' exis tence de 

déficiences t e chn iques et la nécess i té de r é d u i r e p a r tous les moyens les 

m e n a c e s qu i en décou le r a i en t pour la popu la t ion avois inan te et l 'envi­

r o n n e m e n t en géné ra l . 

La C o u r re lève tou t d ' abord qu ' i l n 'es t pas con te s t é pa r les r e q u é r a n t s 

que le Conse i l d 'E ta t soit un « t r i b u n a l » au sens de l 'ar t icle 6 de la Con­

ven t ion . Elle relève e n s u i t e q u e la p r o c é d u r e d i l igen tée p a r les r e q u é r a n t s 

devan t le Conse i l d 'E t a t s ' inscrit d a n s le cad re du c o n t e n t i e u x de la réfor­

m a t i o n qui se ca rac t é r i s e p a r l ' a t t r i bu t i on à ce t t e j u r id i c t ion d 'un t rès 

large pouvoir d ' app réc i a t ion , qui lui p e r m e t de se p r o n o n c e r t a n t sur le 

bien-fondé de la décis ion a d m i n i s t r a t i v e q u e sur son o p p o r t u n i t é , voire de 

s u b s t i t u e r sa décis ion à celle de l ' a d m i n i s t r a t i o n . Il s 'ensui t qu ' i l ne sau­

rai t ê t r e s o u t e n u pa r les r e q u é r a n t s qu ' i l s n ' on t pas eu « accès » à u n tri­

buna l de p le ine ju r id i c t ion , au sens de l 'ar t icle 6 § 1 de la Conven t ion . 

Il est vrai q u e le r ecour s en r é fo rma t ion en ques t i on a é té re je té pa r le 

Consei l d 'E t a t au mot i f q u e les r e q u é r a n t s n ' ava ien t pas d é m o n t r é un 

in t é rê t à agir . 

P o u r les r e q u é r a n t s , le rejet de leur r ecour s p o u r ce mot i f équ ivau t à la 

néga t ion de l eu r qua l i t é de « v i c t i m e » d ' u n e violat ion de la Conven t ion . 

O r la j u r i s p r u d e n c e des o r g a n e s de la Conven t i on a toujours aff irmé la 

po r t ée a u t o n o m e de la no t ion de « v ic t ime » figurant à l 'ar t ic le 34 de la 

Conven t ion , n o t a m m e n t pa r r a p p o r t à des no t ions de droi t i n t e r n e , telles 

q u e l ' in té rê t ou la qua l i t é pour agir . Au r e g a r d du dro i t d 'accès à u n tri­

buna l , on ne sau ra i t en d é d u i r e pour a u t a n t , c o m m e le font les r e q u é r a n t s , 

que lo r squ 'un t r i b u n a l , d i sposan t , c o m m e en l 'espèce, des plus larges 

c o m p é t e n c e s ju r id i c t ionne l l e s , r e j e t t e u n recours fau te d ' i n t é r ê t à agir , il 

e m p ê c h e de ce fait l ' individu d 'avoir accès à un t r i b u n a l c o m p é t e n t pour 

e x a m i n e r u n e violat ion a l léguée de ses dro i t s subs t an t i e l s . 

Il exis te en effet des s i tua t ions où, m ê m e l o r s q u ' u n individu se voit 

r e c o n n a î t r e en droi t i n t e r n e q u a l i t é ou i n t é r ê t à agir , il n ' e n se ra pas pour 

a u t a n t n é c e s s a i r e m e n t cons idéré c o m m e u n e « v ic t ime » au sens de 

l 'ar t icle 34 de la Conven t ion , fau te d 'un l ien su f f i samment d i rec t e n t r e le 

r e q u é r a n t et le pré judice qu ' i l e s t ime avoir subi ( T a u i r a et d ix-hui t au t r e s 

c. F r a n c e , r e q u ê t e n° 28204/95 , décis ion de la C o m m i s s i o n du 4 d é c e m b r e 

1995, D R 83-A, p. 112). La C o u r rappe l le à cet é g a r d q u e la C o n v e n t i o n ne 

p e r m e t pas Vactio popularis ma is exige, p o u r l 'exercice du dro i t de recours 

individuel , q u e le r e q u é r a n t se p r é t e n d e de m a n i è r e p laus ib le l u i -même 

vic t ime d i r ec t e ou ind i rec te d ' une viola t ion de la Conven t i on r é su l t an t 

d ' un ac te ou d ' u n e omiss ion i m p u t a b l e à un E ta t c o n t r a c t a n t . 

En l ' occur rence , la C o u r e s t ime q u e le re je t de leur r ecours faute 

d ' i n t é r ê t à agi r n ' a pas r e s t r e i n t l 'accès des r e q u é r a n t s à un t r i buna l . En 

effet, le r ecour s en r é fo rma t ion des r e q u é r a n t s é ta i t d i r igé con t re l 'auto­

r i sa t ion d ' exp lo i t a t ion d ' u n e nouvel le aciér ie é lec t r ique avant m ê m e que 



] 28 DÉCISION ASSELBOURG ET AUTRES c. L U X E M B O U R G 

la cons t ruc t ion de celle-ci ne soit achevée . Les nu i sances m e n t i o n n é e s pa r 

les r e q u é r a n t s ne sont a p p a r u e s q u e lors de la mise en service. E n o u t r e les 

r e q u é r a n t s d i sposen t ind iv idue l lement en droi t l u x e m b o u r g e o i s de voies 

de droi t qui l eur p e r m e t t r a i e n t de m e t t r e fin aux violat ions a l l éguées de 

l 'ar t ic le 8 de la Conven t i on . 

Il s 'ensui t q u e ce gr ief est m a n i f e s t e m e n t m a l fondé au sens de 

l 'ar t icle 35 § 3 de la Conven t ion et qu ' i l doit donc ê t r e re je té , conformé­

m e n t à l 'ar t icle 35 § 4. 

P a r ces mot i fs , la Cour , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y 1 

E x h a u s t i o n o f d o m e s t i c r e m e d i e s - e f f e c t i v e n e s s o f c o n s t i t u t i o n a l c o m ­
p l a i n t as r e m e d y i n r e s p e c t o f c o m p l a i n t a b o u t l e n g t h o f p r o c e e d i n g s 

A r t i c l e 3 5 § 1 

Exhaustion of domestic remedies - Effective domestic remedy - Effectiveness of constitutional 
complaint as remedy in respect oj complaint about length of proceedings (Article 79 of the Con­
stitution and Article 781 of the Code of Civil Procedure) 

* 
* * 

In 1991 the a p p l i c a n t r e q u e s t e d t h e local T e l e c o m m u n i c a t i o n s Office to instal l a 
t e l e p h o n e line in h e r flat. S h e was told t h a t it was t echn ica l ly imposs ib le a t t h e 
t i m e b u t would be feasible in t h e n e a r f u t u r e . In 1993, no f u r t h e r s t e p s h a v i n g been 
t a k e n to ins ta l l a t e l e p h o n e l ine, t h e a p p l i c a n t i n i t i a t ed p r o c e e d i n g s a g a i n s t t h e 
T e l e c o m m u n i c a t i o n s Office. H e r c l a im w a s r e j e c t e d a t first i n s t a n c e in 1997 bu t 
g r a n t e d on a p p e a l in 1998. H o w e v e r , she was u n a b l e to o b t a i n a n o r d e r a l lowing 
h e r to s e c u r e e n f o r c e m e n t of t h e j u d g m e n t . Before t h e C o u r t , t h e a p p l i c a n t com­
p l a i n e d a b o u t t h e l e n g t h of t h e p r o c e e d i n g s . 

Held 
Art ic l e 35 § 1: Ar t i c l e 79 of t h e C o n s t i t u t i o n g u a r a n t e e d a n ind iv idua l t h e r ight to 
o b t a i n a C o n s t i t u t i o n a l C o u r t r u l i ng on t h e con fo rmi ty of a n y provis ion on which a 
final dec is ion on his or h e r c o n s t i t u t i o n a l r i g h t s or f r e e d o m s was based . H o w e v e r , it 
did no t re fer to t h e s i t u a t i o n w h e r e t h e c o m p e t e n t j ud i c i a l a u t h o r i t y had failed to 
give a decis ion a n d t h e G o v e r n m e n t had not p rov ided a n y e x a m p l e from d o m e s t i c 
p r a c t i c e or case- law s h o w i n g t h a t a c o n s t i t u t i o n a l c o m p l a i n t could be successful in 
t h e a b s e n c e of a "final dec i s ion" . M o r e o v e r , t h e G o v e r n m e n t had no t e s t a b l i s h e d 
t h a t c h a l l e n g i n g t h e c o n s t i t u t i o n a l i t y of Ar t i c l e 781 of t h e C o d e of Civil P r o c e d u r e , 
wh ich obl iged c o u r t s to give a s p e e d y dec is ion on a r e q u e s t for an e n f o r c e m e n t 
o r d e r , would have r e m e d i e d the a p p l i c a n t ' s s i t u a t i o n . C o n s e q u e n t l y , a cons t i ­
t u t i o n a l c o m p l a i n t could not be d e e m e d t o be a n effective r e m e d y wh ich a n indi­
v idua l c o m p l a i n i n g of inac t iv i ty on t h e pa r t of t h e cou r t s had to e x h a u s t . 

C a s e - l a w c i t e d b y t h e C o u r t 

Selc.uk a n d A s k e r v. T u r k e y , j u d g m e n t of 24 Apri l 1998, Reports of Judgments and 
Decisions 1998-11 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 

http://Selc.uk
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T H E F A C T S 

T h e app l ican t [Mrs J a n i n a Dewicka] is a Polish na t iona l who was bo rn 
in 1911 and lives in Wroclaw, Po land . 

T h e facts of the case , as s u b m i t t e d by the pa r t i e s , may be s u m m a r i s e d 
as follows. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

O n 18 F e b r u a r y 1991 the app l ican t r e q u e s t e d t he Pol ish Te le ­
c o m m u n i c a t i o n s Office in Wroc l aw (Telekomunikacja Polska) to e n t e r in to a 
c o n t r a c t to provide he r wi th t e l e c o m m u n i c a t i o n services a n d to install a 
t e l ephone l ine in he r a p a r t m e n t , s u b m i t t i n g t h a t it was jus t i f ied in view of 
h u m a n i t a r i a n r easons such as h e r old age a n d disabil i ty (in pa r t i cu l a r , the 
fact t ha t he r mobil i ty , sight a n d h e a r i n g were seriously i m p a i r e d ) . 
She m a i n t a i n e d t h a t a to ta l inabi l i ty to c o m m u n i c a t e wi th t he outs ide 
world in case of e m e r g e n c y was e n d a n g e r i n g her life. 

O n 19 M a r c h 1991 the Office repl ied tha t a t t h e c u r r e n t s t age of 
d e v e l o p m e n t of its services, ins ta l l ing a t e l ephone line in her a p a r t m e n t 
was technica l ly imposs ib le , a l t h o u g h ( t ime and p rogress in t he necessary 
works p e r m i t t i n g ) the r e q u e s t would be g r a n t e d in t he n e a r fu tu re . 

Since no such con t r ac t h a d b e e n concluded be tween the pa r t i e s by 
sp r ing 1993, on 19 J u n e 1993 the appl ican t in i t i a t ed p roceed ings aga ins t 
t he Pol ish T e l e c o m m u n i c a t i o n s Office in Wroc law in the Wroetaw-
Fabryczna Dis t r ic t C o u r t (Sqd Rejonowy), s eek ing a j u d g m e n t o r d e r i n g the 
d e f e n d a n t to e n t e r in to a con t r ac t for the provision of t e l e c o m m u n i c a t i o n 
services wi th h e r a n d to instal l a t e l ephone line in he r a p a r t m e n t . She also 
r e q u e s t e d t he cour t to e x e m p t he r from cour t fees a n d g r a n t he r legal 
a ss i s t ance . In t h a t respec t she rel ied on a medica l cer t i f ica te descr ib ing 
he r s t a t e of hea l t h . 

O n 24 J u n e 1993 the cour t , f inding t h a t the W r o d a w - K r z y k i Dis t r ic t 
C o u r t was c o m p e t e n t to dea l wi th the app l i can t ' s c la im, r e fe r red he r case 
to t he l a t t e r cour t . T h e case was r eg i s t e r ed wi th t he Civil Division of t ha t 
cour t on 19 J u l y 1993. O n 20 J u l y t he cour t o r d e r e d the app l ican t to 
a d d u c e , wi th in seven days, evidence in suppor t of he r r e q u e s t for e x e m p ­
t ion from cour t fees and legal a s s i s t ance . 

O n 3 A u g u s t 1993 the Wroclaw-Krzyki Dis t r ic t C o u r t g r a n t e d the 
app l ican t a g e n e r a l e x e m p t i o n from cour t fees and legal a s s i s t ance . La te r , 
on 13 Augus t 1993, it served the s t a t e m e n t of c la im on t h e de f endan t 
c o m p a n y , o r d e r i n g it to s u b m i t a reply wi th in seven days . 

O n 6 S e p t e m b e r 1993 the t r ia l cour t l isted t he first h e a r i n g in the 
app l i can t ' s case for 12 O c t o b e r 1993. D u r i n g t h e hea r i ng , t he cour t 



434 DEWICKA v. POLAND DECISION 

es tab l i shed t h a t a s imi la r c la im h a d been lodged by a pe r son living in t he 
s a m e bu i ld ing as t he app l ican t and reg i s t e red u n d e r file no. IC 214/93 
wi th t he Civil Division of t he Wroc taw-Srodmiesc ie C o u r t . Appa ren t l y , 
t h a t cour t had a l r eady o r d e r e d in those p roceed ings tha t expe r t ev idence 
be ob t a ined to es tab l i sh w h e t h e r it was technical ly possible to instal l a 
t e l ephone line in the bui ld ing. C o n s i d e r i n g t h a t such expe r t evidence 
migh t be re levan t for the o u t c o m e of the app l i can t ' s case , he r lawyer 
r e q u e s t e d t he cour t to s tay the p roceed ings . O n 20 O c t o b e r 1993 the 
d e f e n d a n t ' s lawyer lodged a s imi lar r e q u e s t wi th t he cour t . O n 28 O c t o b e r 
the cour t o r d e r e d tha t the p roceed ings be s tayed unt i l the t e r m i n a t i o n of 
case no. IC 214/93. 

La te r , on an unspecif ied d a t e , t he Wroc taw-Srodmiesc ie Dis t r ic t C o u r t 
o b t a i n e d a r epor t from M., a t e l e c o m m u n i c a t i o n s expe r t , accord ing to 
w h o m it was technical ly possible to instal l a t e l ephone line in t he bui ld ing. 
O n 28 O c t o b e r 1994 the cour t gave j u d g m e n t . 

O n 10 M a r c h 1995 the app l ican t sent a l e t t e r to the W r o d a w - K r z y k i 
Dis t r ic t C o u r t , r e q u e s t i n g it to p roceed wi th the d e t e r m i n a t i o n of he r 
c la im. She also s t a t e d t h a t it was high t i m e t h a t he r c la im was decided as it 
had been s u b m i t t e d for ad jud ica t ion in 1993 and t h a t bo th he r age (she 
was 84 a t this t ime) and the s t a t e of h e r hea l t h cal led for a speedy resolu­
t ion of t he p roceed ings . T h e cour t d e e m e d he r l e t t e r to be a r e q u e s t for 
t he p roceed ings to be r e s u m e d , to which it gave effect on 20 M a r c h 1995. 

O n 11 M a y 1995 the cour t held a hea r ing . D u r i n g tha t h e a r i n g the cour t 
dec ided to ob t a in evidence c o n t a i n e d in t he case file of case no. IC 1280/94. 
T h a t case file compr i sed m a t e r i a l r e l a t i ng to a s imi la r c la im lodged by 
L.W., the app l i can t ' s g r a n d s o n , w h o lived in t he s a m e bui ld ing as she did. 
T h e cour t fu r the r o r d e r e d t h a t evidence from L.W. be h e a r d and 
ad jou rned the t r ia l to 22 J u n e 1995. 

After the tr ial d a t e , on 28 J u n e 1995, t he cour t o r d e r e d tha t the m a ­
ter ia l con ta ined in the case file of case no. IC 214/93 be ob t a ined and t a k e n 
into cons ide ra t ion . 

O n 3 J u l y 1995 the Wroc l aw Town Social Wel fa re Office (Miejski Os'rodek 
Pomocy Spolecznej) issued a decis ion g r a n t i n g the appl ican t the so-called 
"domici l iary services" (usiugi pielegnacyjne) in view of t he fact t h a t she suf­
fered from sclerosis, he r s ight and h e a r i n g were ser iously impa i r ed , she 
was u n a b l e to a t t e n d to herse l f and n e e d e d care from th i rd pe r sons . 

O n 11 Augus t 1995 the cour t o r d e r e d t h a t the app l i can t ' s lawyer s u b m i t , 
wi th in seven days , a reply to a p l ead ing filed by the de f endan t on an un ­
specified d a t e . La t e r , on 11 S e p t e m b e r 1995, t he cour t issued a r e m i n d e r to 
t he lawyer, o r d e r i n g h im to submi t the reply in ques t i on wi th in t h r e e days. 

O n 15 S e p t e m b e r , 20 N o v e m b e r and 4 D e c e m b e r 1995 the cour t m a d e 
c e r t a i n o rde r s r e l a t i ng to unspecif ied p rocedu ra l issues. 

O n 1 9 J a n u a r y 1996 the cour t took evidence from the app l ican t at he r 
h o m e as it cons idered t h a t , given her age and disabil i ty, she was u n a b l e to 
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a p p e a r before it . Appa ren t l y , t he cour t e n c o u n t e r e d ce r t a in difficulties in 
c o m m u n i c a t i n g wi th the app l i can t . A few days la te r , on 23 J a n u a r y 1996, 
t he cour t o r d e r e d t he app l i can t ' s lawyer to submi t a medica l cer t i f icate 
s t a t i n g w h e t h e r t he appl ican t was able to u n d e r s t a n d and lodge p lead ings 
in h e r case . 

O n 4 M a r c h 1996 the cour t o r d e r e d t h a t evidence from an exper t in 
t e l e c o m m u n i c a t i o n s be ob t a ined in o r d e r to es tab l i sh w h e t h e r it was 
technical ly possible to instal l a t e l ephone line in the app l i can t ' s a p a r t ­
m e n t . T h e exper t s u b m i t t e d his r epo r t to t he cour t on 16 Apri l 1996. H e 
concluded t h a t even t h o u g h ins ta l l ing a t e l ephone l ine in the app l ican t ' s 
a p a r t m e n t had b e e n technica l ly possible since as ear ly as 1994, she had 
failed to comply wi th ce r t a in formal r e q u i r e m e n t s for pe r sons wishing to 
e n t e r in to a con t r ac t for t e l e c o m m u n i c a t i o n services, which had resu l ted 
in he r be ing ineligible to e n t e r into such a con t r ac t . In pa r t i cu l a r , the 
app l ican t had not s u b m i t t e d d o c u m e n t a r y evidence d e m o n s t r a t i n g tha t 
pr ior i ty should have b e e n given to her app l ica t ion for the provision of 
t e l e c o m m u n i c a t i o n services. Moreover , at t he re levan t t i m e the Polish 
T e l e c o m m u n i c a t i o n s Office in Wroc law had had to deal wi th m a n y s imilar 
r e q u e s t s lodged pr ior to t h a t of t he app l i can t . 

O n 17 Apri l 1996 the cour t o r d e r e d t h a t copies of t he r epo r t be served 
on the pa r t i e s and t h a t t hey be obl iged to s u b m i t any c o m m e n t s they 
wished to m a k e wi th in seven days . A copy of the r e p o r t was served on the 
appl ican t on an unspecif ied d a t e . Subsequen t ly , on 10 M a y 1996, t he court 
l is ted a h e a r i n g for 8 A u g u s t 1996. 

O n 10 Augus t 1996 the app l i can t filed a mo t ion wi th t he cour t , chal­
lenging the impar t i a l i t y of the expe r t . She s u b m i t t e d t h a t t he expe r t was a 
p e r m a n e n t employee of t he d e f e n d a n t and had , t he re fo re , an in t e re s t in 
s u p p o r t i n g the a r g u m e n t s of h e r o p p o n e n t . She r e q u e s t e d t he cour t to 
reject t he expe r t ' s r epo r t a n d o rde r t h a t fresh evidence be ob t a ined from 
a n o t h e r , objective expe r t . In t h e app l i can t ' s opinion, t he exper t (who had 
been appo in t ed a t he r expense ) had mani fes t ly viola ted basic pr inciples of 
professional conduc t a n d p a y m e n t of t he fee for p r e p a r i n g his r epor t had 
not been jus t i f ied . T h e cour t should , t he re fo re , e i t he r o rde r the exper t to 
pay back the fee or appo in t a n o t h e r e x p e r t a t i ts own expense . 

O n 19 Augus t 1996 the cour t o r d e r e d t he app l ican t ' s lawyer to submi t a 
medica l cer t i f icate s t a t i n g w h e t h e r the app l ican t was able personal ly to 
give s t a t e m e n t s to (and file mot ions with) t he cour t . 

T h e next h e a r i n g was held on 31 O c t o b e r 1996; on t h a t day the court 
o rde r ed tha t fresh evidence from a n o t h e r exper t be ob t a ined , bu t at t he 
app l i can t ' s expense . La t e r , on 14 J a n u a r y 1997, t he cour t r e q u e s t e d 
expe r t s at the I n s t i t u t e of T e l e c o m m u n i c a t i o n s a n d Acoust ics of Wroc law 
Techn ica l Univers i ty to p r e p a r e a r epo r t wi th in one m o n t h . 

O n 21 F e b r u a r y 1997 the e x p e r t s from the I n s t i t u t e s u b m i t t e d the i r 
r epor t to t he cour t . T h e y concluded t h a t d u r i n g the per iod from J u n e 1993 
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to 12 F e b r u a r y 1997 ins ta l l ing a t e l ephone l ine in t he app l i can t ' s a p a r t ­
m e n t had been technical ly possible and , consequen t ly , the d e f e n d a n t had 
h a d no reason for not e n t e r i n g in to a con t rac t for t he provision of te le­
c o m m u n i c a t i o n services wi th the app l ican t . 

L a t e r , on a n unspecif ied d a t e , t he app l ican t filed a p l ead ing wi th the 
cour t , a m e n d i n g the s t a t e m e n t of c la im. O n a fu r the r unspecif ied d a t e the 
cour t served a copy of her p l ead ing on the de f endan t . 

O n 6 M a r c h 1997 the p res id ing j u d g e o r d e r e d t h a t fees for t he exper t 
r epor t be provisionally bo rne by the cour t . 

O n 26 M a y 1997 the cour t held a h e a r i n g bu t ad jou rned the proceed­
ings to 14 J u l y 1997. However , in J u l y 1997 a massive flood i n u n d a t e d the 
south-west of Po land , severely affect ing Wroc law and , as a resu l t , t h e 
p roceed ings in t he app l i can t ' s case were s tayed ex lege on an unspecif ied 
d a t e . 

O n 18 Augus t 1997 the Wroclaw-Krzyki Dis t r ic t C o u r t held a h e a r i n g 
and gave j u d g m e n t d i smiss ing the app l i can t ' s c la im. 

O n 9 S e p t e m b e r 1997 the app l i can t filed an appea l aga ins t this j u d g ­
m e n t wi th t he Wroc law Regiona l C o u r t (Sad Wojewodzki). 

An appe l l a t e h e a r i n g was held on 21 J a n u a r y 1998. T h e cour t gave 
j u d g m e n t t he s a m e day, g r a n t i n g the app l i can t ' s c la im. A copy of t he 
j u d g m e n t was served on the app l ican t on a n unspecif ied d a t e . Shor t ly 
a f t e rwards , the app l ican t r e q u e s t e d t he appe l l a t e cour t to provide her 
wi th an en fo rcemen t o rde r ; however , the cour t i n fo rmed h e r t h a t she 
should lodge h e r mo t ion wi th t he cour t of first i n s t ance , which was com­
p e t e n t to k e e p the records of t he case in its a rchives and , if r e q u e s t e d , 
provide the pa r t i e s to the p roceed ings wi th a copy of the final j u d g m e n t , 
t o g e t h e r wi th an en fo rcemen t o rde r . 

Subsequen t ly , on a n unspecif ied d a t e , t he case file was t r a n s f e r r e d to 
t he Wroclaw-Krzyki Dis t r ic t C o u r t . It was received a t the cour t ' s reg is t ry 
on 2 April 1998. 

In t he m e a n t i m e , on 16 M a r c h 1998 the appl ican t had r e q u e s t e d the 
Wroclaw-Krzyki Dis t r ic t C o u r t to provide he r wi th an en fo rcemen t o rde r . 
As of 20 M a r c h 1999, she had not received t h a t o rder . 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

/. Relevant provisions of the Code of Civil Procedure 

Article 6 of t he Code of Civil P r o c e d u r e , which se ts out a g e n e r a l pr in­
ciple known as t he "exped i t ion of civil p r o c e e d i n g s " (zasada szybkosci 
postepowania), provides : 

"The c o u r t sha l l c o u n t e r a c t d e l a y s in p r o c e e d i n g s a n d sha l l - in so f a r a s it is pos s ib l e 

[ to d o so] w i t h o u t p r e j u d i c i n g t h e [ p r o p e r ] e l u c i d a t i o n of t h e c a s e - e n d e a v o u r t o 

d e t e r m i n e t h e c a s e at t h e first h e a r i n g h e l d . " 



DEWICKA v. POLAND DECISION 437 

Ar t ic le 781 of t he C o d e , con t a ined in Book Two, en t i t l ed "Enfo rcemen t 
p roceed ings" , provides as follows: 

" T h e c o u r t sha l l e x a m i n e a m o t i o n for a n i s s u e of a n e n f o r c e m e n t o r d e r p r o m p t l y ; 

[ such a m o t i o n ] sha l l be e x a m i n e d w i t h i n t h r e e d a y s f r o m t h e d a t e on w h i c h it h a s b e e n 

l o d g e d w i t h t h e c o u r t . " 

Before a c red i to r can in s t i t u t e e n f o r c e m e n t p roceed ings aga ins t a 
deb to r , he or she m u s t , as an ind i spensab le s t a t u t o r y p r e r e q u i s i t e , ob ta in 
a cour t o rde r of e n f o r c e m e n t (Art icles 776 and 883 of t h e Code of Civil 
P r o c e d u r e ) . In p rac t i ce , a cour t issues such a decis ion by s t a m p i n g a copy 
of a final j u d g m e n t wi th t he set text of the o rde r , which m u s t be followed 
by the s i g n a t u r e of a j u d g e . N o cour t session is held to e x a m i n e a mot ion 
for t he issue of an e n f o r c e m e n t o rde r . 

2. Constitutional provisions 

Article 45 § 1 of t he Polish C o n s t i t u t i o n (which was a d o p t e d by the 
Na t iona l Assembly on 2 Apri l 1997 and e n t e r e d in to force on 17 O c t o b e r 
1997) s t a t e s : 

" E v e r y o n e s h a l l h a v e t h e r i g h t t o a fa i r a n d p u b l i c h e a r i n g , w i t h o u t u n d u e d e l a y , 

b e f o r e a c o m p e t e n t , i m p a r t i a l a n d i n d e p e n d e n t c o u r t . " 

Ar t ic le 79 § 1 of t h e C o n s t i t u t i o n , which refers to a cons t i t u t iona l com­
pla in t , s t a t e s : 

" I n a c c o r d a n c e w i t h p r i n c i p l e s spec i f i ed by s t a t u t e , e v e r y o n e w h o s e c o n s t i t u t i o n a l 

f r e e d o m s a n d r i g h t s h a v e b e e n i n f r i n g e d s h a l l h a v e t h e r i g h t to a p p e a l t o t h e C o n s t i ­

t u t i o n a l C o u r t for a j u d g m e n t on t h e c o n f o r m i t y w i t h t h e C o n s t i t u t i o n of a s t a t u t e o r 

a n o t h e r n o r m a t i v e ac t u p o n w h i c h b a s i s a c o u r t o r o r g a n of p u b l i c a d m i n i s t r a t i o n h a s 

g iven a f inal d e c i s i o n o n h i s f r e e d o m s , r i g h t s o r o b l i g a t i o n s a s spec i f i ed in t h e C o n s t i t u ­

t i o n . " 

C O M P L A I N T 

T h e app l ican t c o m p l a i n e d u n d e r Art ic le 6 § 1 of t he C o n v e n t i o n tha t 
t he Polish cour t s had failed to d e t e r m i n e her civil c la im wi th in a "rea­
sonable t i m e " a n d t h a t , even t h o u g h those cour t s even tua l ly uphe ld her 
c la im, they had failed to provide he r wi th an e n f o r c e m e n t o rde r , which had 
r e su l t ed in he r be ing u n a b l e to have t he final j u d g m e n t enforced a n d thus 
to have her c la im satisfied. 

P R O C E D U R E 

T h e app l i ca t ion was i n t roduced before the E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s on 26 F e b r u a r y 1997 a n d r eg i s t e r ed on 19 N o v e m b e r 1997. 
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O n 1 N o v e m b e r 1998, by o p e r a t i o n of Art ic le 5 § 2 of Protocol No. 11 to 
t he Conven t ion , t he case fell to be e x a m i n e d by the C o u r t . 

O n 15 D e c e m b e r 1998, t he C o u r t dec ided to c o m m u n i c a t e the appl ica­
t ion to the G o v e r n m e n t . It also dec ided to give pr ior i ty to the app l ica t ion , 
p u r s u a n t to Rule 41 of t he Rules of C o u r t . 

T h e G o v e r n m e n t ' s w r i t t e n observa t ions were s u b m i t t e d on 19 F e b r u a r y 
1999, af ter a n ex tens ion of the t ime- l imi t fixed for t h a t p u r p o s e . T h e 
appl ican t repl ied on 29 M a r c h 1999. 

T H E L A W 

T h e app l ican t compla ined u n d e r Art ic le 6 § 1 of t he Conven t i on t h a t 
t he Polish cour t s had failed to d e t e r m i n e he r civil c la im wi th in a " r ea ­
sonable t i m e " and t h a t , even t h o u g h those cour t s eventua l ly u p h e l d he r 
c la im, they had failed to provide h e r wi th an e n f o r c e m e n t o rder , which had 
r e su l t ed in her be ing u n a b l e to have t he final j u d g m e n t enforced and t h u s 
to have he r c la im satisfied. 

Art ic le 6 § 1 of the Conven t i on provides , in its r e levan t pa r t : 

" I n t h e d e t e r m i n a t i o n of his civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to a ... 

h e a r i n g w i t h i n a r e a s o n a b l e t i m e by [ a | ... t r i b u n a l e s t a b l i s h e d by law ..." 

In a l e t t e r of 19 F e b r u a r y 1999, to which they a t t a c h e d the i r obser­
va t ions , t he G o v e r n m e n t s u b m i t t e d t h a t in the i r view the app l i can t ' s 
s i g n a t u r e on page 8 of the app l ica t ion form differed subs tan t ia l ly from he r 
s i g n a t u r e s on o t h e r p lead ings . T h e y m a i n t a i n e d , moreover , t h a t " they 
r e se rve [d ] the i r r ight to ques t i on w h e t h e r the app l ican t [was] t he a u t h o r 
of the appl ica t ion form and a vict im of an a l leged violat ion". 

T h e app l i can t , in he r p lead ing , repl ied t h a t t he G o v e r n m e n t ' s d o u b t s as 
to t he val idi ty of he r app l ica t ion were en t i re ly un founded . She a d m i t t e d 
t h a t , given he r age a n d ser ious disabil i ty, she could not , for obvious r ea ­
sons, file he r appl ica t ion wi thou t t he he lp of t h i rd pa r t i e s . Similar ly, she 
could by no m e a n s p r e p a r e he r case herself. However , t he m e r e fact t h a t 
she was u n a b l e to wr i t e down he r c o m p l a i n t s did not m e a n t h a t she should 
be depr ived of he r r igh t to lodge an individual appl ica t ion with t he C o u r t , 
as g u a r a n t e e d by the Conven t i on . 

T h e C o u r t no tes tha t the G o v e r n m e n t , af ter ob t a in ing the app l i can t ' s 
reply, have not con t e s t ed he r v ic t im s t a t u s fu r the r . T h e C o u r t has never­
the less e x a m i n e d the issue of t he val idi ty of t he appl ica t ion of its own 
mot ion . In so doing, it has had r e g a r d to all the m a t e r i a l in its possession 
a n d t a k e n account of the age of t he app l ican t and the n a t u r e of t he 
a i l m e n t s from which she suffers. 

Assess ing the re levan t facts as a whole , the C o u r t finds no cause to 
d o u b t t h a t t he appl ica t ion s u b m i t t e d in t he p r e s e n t case is a valid and 
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g e n u i n e express ion of the app l i can t ' s r ight of individual pe t i t ion u n d e r 
Art ic le 34 of the C o n v e n t i o n . 

T h e G o v e r n m e n t fu r the r m a i n t a i n e d t h a t the app l i can t had failed to 
e x h a u s t all t he r e m e d i e s avai lable to he r u n d e r Pol ish law and had not , 
t he re fo re , compl ied wi th t he r e q u i r e m e n t s of Art ic le 35 § 1 of t he Con­
ven t ion . 

T h e G o v e r n m e n t po in ted out to begin wi th t h a t Ar t ic le 6 of the Code of 
Civil P r o c e d u r e sets out a g e n e r a l pr inciple of exped i t ion in civil proceed­
ings , r ega rd less of the i r s t age . O n the o t h e r hand , u n d e r Art ic le 781 of the 
s a m e Code cour t s a re obl iged to e x a m i n e a mo t ion for t he issue of an 
en fo rcemen t o rde r w i th in t h r e e days. In t he p r e s e n t case , t he appl ican t 
lodged h e r m o t i o n u n d e r t h a t Ar t ic le on 18 M a r c h 1998 but the cour t 
failed to issue the e n f o r c e m e n t o r d e r in t i m e . In t he G o v e r n m e n t ' s 
opinion, in those c i r c u m s t a n c e s , the app l i can t should have lodged a 
cons t i tu t iona l compla in t wi th t he C o n s t i t u t i o n a l C o u r t u n d e r Art ic le 79 of 
t he C o n s t i t u t i o n . In he r c o m p l a i n t , she should have con t e s t ed the com­
pat ib i l i ty of Ar t ic le 781 wi th Art ic le 45 of the C o n s t i t u t i o n , which reflects 
a n d enforces t he r ight set out in Ar t ic le 6 of t he C o n v e n t i o n , in pa r t i cu l a r 
by g u a r a n t e e i n g an individual t he r ight to have a fair a n d publ ic h e a r i n g of 
his or her case wi thou t u n d u e delay. 

T h e G o v e r n m e n t conc luded from this t h a t a cons t i t u t i ona l compla in t 
was a r e m e d y w h e r e b y the appl ican t could have m o u n t e d an effective 
cha l lenge to the W r o d a w - K r z y k i Dis t r ic t C o u r t ' s inact ivi ty in fai l ing to 
issue t he e n f o r c e m e n t o r d e r sought by her . 

T h e appl ican t s u b m i t t e d t h a t she b e c a m e aware of th is pa r t i cu l a r 
r e m e d y af ter be ing a c q u a i n t e d wi th the G o v e r n m e n t ' s obse rva t ions . She 
fu r the r m a i n t a i n e d t h a t , on accoun t of h e r difficult financial s i tua t ion , she 
would in any event have b e e n u n a b l e to b e a r t he legal fees for t he p re ­
p a r a t i o n of a cons t i t u t iona l compla in t (which m u s t be filed a n d s igned by a 
lawyer, on pa in of t he compla in t be ing re jec ted) . 

T h e C o u r t recal ls t h a t t he ru le of e x h a u s t i o n of d o m e s t i c r e m e d i e s 
r e f e r r ed to in Art ic le 35 § 1 of t he Conven t i on obliges those seek ing to 
b r ing the i r case aga ins t the S ta te before a n i n t e r n a t i o n a l or a rb i t r a l o rgan 
to use first the r e m e d i e s provided by the na t iona l legal sys tem. However , 
t h e r e is no obl iga t ion u n d e r Art ic le 35 § 1 to have r ecour se to r e m e d i e s 
which a r e i n a d e q u a t e or ineffective (see, for e x a m p l e , the Selt:uk and 
Aske r v. T u r k e y j u d g m e n t of 24 Apri l 1998, Reports oj'Judgments and Decisions 
1998-11, p . 907, § 6 5 ) . 

T u r n i n g to t he facts of t h e p r e s e n t case , the C o u r t observes at t he out­
set t ha t Art ic le 79 of t he Polish C o n s t i t u t i o n g u a r a n t e e s , in p la in words , 
an individual the r igh t to ob ta in a C o n s t i t u t i o n a l C o u r t ru l ing on the 
conformi ty of any provision on which a final decis ion - of a cour t or a 
publ ic a d m i n i s t r a t i o n - on his or her cons t i t u t iona l r igh t s or f reedoms is 
based . However , it c anno t be said tha t Art ic le 79, whi le def in ing the legal 
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p r e r e q u i s i t e s for lodging a cons t i tu t iona l compla in t refers - even impl i ­
c i t l y - to the d iamet r i ca l ly oppos i te s i t ua t ion whe re - as in t he app l i can t ' s 
case - t h e c o m p e t e n t jud ic ia l a u t h o r i t y has failed to give a decis ion. 

T h e C o u r t moreove r no tes t h a t t he G o v e r n m e n t , w h e n ra i s ing the i r 
p r e l im ina ry object ion, have not provided any e x a m p l e from the d o m e s t i c 
prac t ice or t he case- law of t he C o n s t i t u t i o n a l C o u r t d e m o n s t r a t i n g t h a t a 
cons t i t u t iona l compla in t can be pu t forward successfully r ega rd less of t he 
absence of a "final dec is ion" as re fe r red to in Art ic le 79 of the C o n s t i t u ­
t ion. 

Nor have t he G o v e r n m e n t convinced the C o u r t t h a t cha l l eng ing the 
cons t i tu t iona l i ty of Art ic le 781 of the Code of Civil P r o c e d u r e , a provision 
which obliges cour t s to give a speedy decis ion on a r e q u e s t for an enforce­
m e n t o rde r a n d t hus s t r e n g t h e n s a n individual ' s r ight to have his civil 
r igh t s u n d e r a final j u d g m e n t enforced wi thou t u n d u e delay, would have 
r e m e d i e d the app l i can t ' s s i tua t ion . 

In the light of t he foregoing, the C o u r t cons iders t h a t a cons t i t u t iona l 
compla in t canno t be d e e m e d to be an effective and a d e q u a t e r e m e d y 
which , in o rde r to m e e t the r e q u i r e m e n t s of Art ic le 35 § 1 of t he Conven ­
t ion, a n individual c o m p l a i n i n g of inact ivi ty on the p a r t of t he j ud i c i a ry in 
Po land m u s t exhaus t . 

It follows t h a t t he G o v e r n m e n t ' s p r e l imina ry object ion on non-
e x h a u s t i o n of domes t i c r e m e d i e s m u s t be d ismissed . 

For t he se r ea sons , the C o u r t u n a n i m o u s l y 

Declares t he app l ica t ion admiss ib le , w i thou t p re judg ing the m e r i t s of the 
case . 
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S O M M A I R E 1 

E p u i s e m e n t d e s v o i e s d e r e c o u r s i n t e r n e s - e f f e c t i v i t é d 'un r e c o u r s c o n s t i ­

t u t i o n n e l p o u r d é n o n c e r la d u r é e d ' u n e p r o c é d u r e 

A r t i c l e 35 § 1 

Epuisement des voies de recours internes - Recours interne effectif - Effectivité d'un recours 
constitutionnel pour dénoncer la durée d'une procédure (article 79 de la Constitution et 
article 781 du code de procédure civile) 

* 
* * 

E n 1991, la r e q u é r a n t e d e m a n d a à u n e a g e n c e locale de l 'Office des t é lé ­

c o m m u n i c a t i o n s d ' i n s t a l l e r u n e l igne t é l é p h o n i q u e d a n s son a p p a r t e m e n t . O n lui 

r é p o n d i t q u e cela é t a i t e n c o r e t e c h n i q u e m e n t imposs ib l e m a i s q u e ce p o u r r a i t ê t r e 

réa l i sé d a n s un a v e n i r p r o c h e . En 1993, r ien n ' a y a n t é t é fait p o u r l ' ins ta l la t ion 

d ' u n e l igne t é l é p h o n i q u e , la r e q u é r a n t e i n t e n t a u n e p r o c é d u r e c o n t r e l 'Office des 

t é l é c o m m u n i c a t i o n s . Sa p r é t e n t i o n fut r e j e t é e en p r e m i è r e i n s t a n c e en 1997, puis 

accuei l l ie en a p p e l en 1998. L ' i n t é r e s s é e n e p u t tou tefo is o b t e n i r u n e o r d o n n a n c e 

qu i lui eû t p e r m i s de faire e x é c u t e r la déc is ion . D e v a n t la C o u r , elle se p l a igna i t d e 

la d u r é e d e la p r o c é d u r e . 

Ar t ic le 35 § 1 : l ' a r t ic le 79 d e la C o n s t i t u t i o n g a r a n t i t à t ou t j u s t i c i a b l e le dro i t 

d ' o b t e n i r de la C o u r c o n s t i t u t i o n n e l l e u n e décis ion s u r la c o n s t i t u t i o n n a l i t c d e 

t o u t e d i spos i t ion s e r v a n t de f o n d e m e n t à u n e déc is ion déf ini t ive c o n c e r n a n t ses 

d ro i t s ou l i be r t é s c o n s t i t u t i o n n e l s . Il n ' e n v i s a g e tou tefo is p a s les cas où l ' a u t o r i t é 

j u d i c i a i r e c o m p é t e n t e es t r e s t é e en dé faut de s t a t u e r , et le G o u v e r n e m e n t n ' a 

fourni a u c u n e x e m p l e t i ré d e la p r a t i q u e ou de la j u r i s p r u d e n c e i n t e r n e s et m o n ­

t r a n t q u ' u n r e c o u r s c o n s t i t u t i o n n e l p e u t a b o u t i r en l ' absence d ' u n e « décis ion 

déf ini t ive ». D e s u r c r o î t , le G o u v e r n e m e n t n ' a pas é t ab l i q u ' u n e c o n t e s t a t i o n de la 

c o n s t i t u t i o n n a l i t é de l ' a r t ic le 781 du code de p r o c é d u r e civile, qu i obl ige les t r ibu­

n a u x à s t a t u e r r a p i d e m e n t su r les d e m a n d e s de m a n d e m e n t d ' e x é c u t i o n , a u r a i t pu 

r e m é d i e r à la s i t u a t i o n d e la r e q u é r a n t e . En c o n s é q u e n c e , un r e c o u r s c o n s t i t u ­

t ionne l ne s a u r a i t p a s s e r p o u r u n r e c o u r s effectif d e v a n t ê t r e e x e r c é p a r celui qui 

se p l a in t d ' u n e i n e r t i e d e s t r i b u n a u x . 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

Selçuk et Aske r c. T u r q u i e , a r r ê t du 24 avril \99H,Recueil des arrêts et décisions 1998-11 

1. R é d i g é p a r le g re f f e , il ne lie p a s la C o u r . 
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(...) 

E N F A I T 

La r e q u é r a n t e [ M " H ' J a n i n a Dewicka] est u n e r e s so r t i s s an t e polonaise 

née en 1911 et r é s idan t à Wroc taw, en Pologne . 

Les faits de la cause tels qu ' i ls ont é té exposés pa r les p a r t i e s peuvent se 

r é s u m e r c o m m e suit . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Le 18 février 1991, la r e q u é r a n t e d e m a n d a à l'Office polonais des té lé­

c o m m u n i c a t i o n s (Telekomunikacja Polska) à Wroc taw de passe r avec elle u n 

con t r a t de fou rn i tu re de services de t é l é c o m m u n i c a t i o n et de lui ins ta l le r 

u n e l igne t é l é p h o n i q u e d a n s son a p p a r t e m e n t , cons idé ran t q u e cela é ta i t 

jus t i f ié pa r des ra isons d ' o rd re h u m a n i t a i r e liées à son âge avancé et à son 

inval idi té (elle ne pouvai t g u è r e se mouvoir , et sa vue et son ouïe é t a i en t 

g r a v e m e n t a l t é r é e s ) . Elle sou tena i t q u e l ' incapaci té to ta le d a n s laquel le 

elle se t rouvai t de c o m m u n i q u e r avec le m o n d e e x t é r i e u r en cas d ' u rgence 

lui faisait c r a i n d r e p o u r sa vie. 

Le 19 m a r s 1991, l 'Office lui r épond i t q u ' à ce s t ade du d é v e l o p p e m e n t 

des services, ins ta l le r u n e l igne t é l é p h o n i q u e d a n s son a p p a r t e m e n t é tai t 

t e c h n i q u e m e n t imposs ib le , m ê m e si (avec le t e m p s et les p rog rès réal isés 

dans les t r a v a u x nécessa i res ) sa d e m a n d e p o u r r a i t ê t r e honorée d a n s u n 

aveni r p roche . 

Le c o n t r a t sollicité n ' ayan t pas é té conclu e n t r e les pa r t i e s pour le 

p r i n t e m p s 1993, le 19 j u in 1993 la r e q u é r a n t e a t t a q u a l'Office devan t le 

t r i buna l de dis t r ic t (Sqd Rejonowj) de Wroc law-Fabryczna , sol l ic i tant u n 

j u g e m e n t o r d o n n a n t au d é f e n d e u r de conclure avec elle u n c o n t r a t de 

fou rn i tu re de services de t é l é c o m m u n i c a t i o n et d ' ins ta l l e r u n e l igne té lé­

p h o n i q u e d a n s son a p p a r t e m e n t . Elle d e m a n d a é g a l e m e n t au t r i buna l de 

la d i spense r du p a i e m e n t des frais jud ic i a i r e s et de lui accorder l 'aide 

ju r id i c t i onne l l e . A l ' appui de sa d e m a n d e , elle p rodu is i t un certif icat 

médica l déc r ivan t son é t a t de s an t é . 

Le 24 juin 1993, le t r i b u n a l , e s t i m a n t que c 'é ta i t le t r i b u n a l de dis t r ic t 

de Wroclaw-Krzyki qu i é ta i t c o m p é t e n t p o u r c o n n a î t r e de la d e m a n d e de 

la r e q u é r a n t e , renvoya l 'affaire à ce t t e ju r id i c t ion . L'affaire fut enreg i s ­

t r ée a u p r è s de la division civile de celle-ci le 19 ju i l l e t 1993. Le 20 ju i l le t , le 

t r i buna l o r d o n n a à la r e q u é r a n t e de p r o d u i r e , d a n s un déla i de sept j o u r s , 

des p reuves à l ' appui de sa d e m a n d e de d i spense des frais jud ic i a i r e s et 

d ' o b t e n t i o n de l 'a ide ju r id i c t ionne l l e . 

Le 3 août 1993, le t r i buna l de dis t r ic t de Wroc law-Krzyki accorda à la 

r e q u é r a n t e le bénéfice de l 'a ide ju r id i c t ionne l l e ainsi q u ' u n e exoné ra t i on 

g é n é r a l e des frais j ud ic i a i r e s . Le 13 aoû t 1993, il notifia la d e m a n d e à la 
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société dé fende re s se , l ' invi tant à s o u m e t t r e u n e r éponse d a n s un délai de 

sept j o u r s . 

Le 6 s e p t e m b r e 1993, il fixa la p r e m i è r e a u d i e n c e au 12 oc tobre 1993. 

Lors de celle-ci, il c o n s t a t a q u ' u n e d e m a n d e a n a l o g u e avait é té déposée 

pa r une p e r s o n n e ré s idan t d a n s le m ê m e i m m e u b l e q u e la r e q u é r a n t e et 

e n r e g i s t r é e , sous le n u m é r o IC 214/93 , a u p r è s de la division civile du t r i ­

b u n a l de Wroc law-Srodmiesc ie . A p p a r e m m e n t , ce t t e j u r id i c t ion avait déjà 

o r d o n n é d a n s la p r o c é d u r e la réa l i sa t ion d ' une exper t i se aux fins d ' é tab l i r 

s'il é t a i t t e c h n i q u e m e n t possible d ' ins ta l l e r u n e l igne t é l é p h o n i q u e d a n s 

l ' i m m e u b l e . C o n s i d é r a n t q u e parei l le expe r t i se p o u r r a i t ê t r e p e r t i n e n t e 

p o u r l ' issue de la cause de sa c l ien te , l 'avocat de la r e q u é r a n t e invi ta le 

t r i b u n a l à surseo i r à s t a t u e r . Le 20 oc tobre 1993, l 'avocat de la dé fende­

resse saisit le t r i buna l d 'une d e m a n d e a n a l o g u e . Le 28 oc tobre , le t r i buna l 

déc ida de surseoi r à s t a t u e r j u s q u ' à ce qu ' i n t e rv în t le j u g e m e n t d a n s 

l 'affaire n" IC 214/93 . 

A u n e d a t e u l t é r i e u r e non préc i sée , le t r i buna l de dis t r ic t de Wroc law-

Srodmiesc ie se vit r e m e t t r e un r a p p o r t r éd igé p a r M., e x p e r t en té lé­

c o m m u n i c a t i o n s , d ' a p r è s lequel il é ta i t t e c h n i q u e m e n t possible d ' ins ta l l e r 

une ligne t é l é p h o n i q u e d a n s l ' i m m e u b l e . Le 28 oc tobre 1994, il r end i t son 

j u g e m e n t . 

Le 10 m a r s 1995, la r e q u é r a n t e a d r e s s a au t r i buna l de dis t r ic t de 

Wroc law-Krzyki une l e t t r e l ' invi tant à s t a t u e r su r sa d e m a n d e . Elle ajou­

tai t qu ' i l é ta i t g r a n d t e m p s q u e celle-ci connû t son a b o u t i s s e m e n t puis­

qu 'e l l e l 'avait soumise en 1993 et q u e t a n t son âge (elle avai t qua t r e -v ing t -

q u a t r e ans à l ' époque) q u e son é t a t de s an t é a p p e l a i e n t à u n e réso lu t ion 

rap ide du l i t ige. Le t r ibuna l i n t e r p r é t a ladi te l e t t r e c o m m e u n e d e m a n d e 

de repr i se d ' i n s t ance , à laquel le elle d o n n a effet le 20 m a r s 1995. 

Le 11 m a i 1995, le t r i buna l t int une aud ience . Il déc ida de recuei l l i r des 

p reuves c o n t e n u e s d a n s le dossier re la t i f à l 'affaire n" IC 1280/94. Ce dos­

sier c o m p o r t a i t en effet des é l é m e n t s relat ifs à une d e m a n d e ana logue 

déposée p a r L.W., le petit-fils de la r e q u é r a n t e , qui rés idai t d a n s le m ê m e 

i m m e u b l e qu ' e l l e . Le t r i buna l o r d o n n a en o u t r e l ' audi t ion de L.W. et 

a jou rna le procès au 22 j u i n 1995. 

Le 28 juin 1995, le t r i b u n a l o r d o n n a que les é l é m e n t s c o n t e n u s d a n s le 

doss ier re la t i f à l 'affaire n" IC 214/93 fussent recuei l l is et pr is en considé­

ra t ion . 

Le 3 ju i l le t 1995, le b u r e a u de sécur i t é sociale de la ville de Wroc law 

(Miejski O.&odek Pomocy Spolecznej) a d o p t a u n e décis ion accordan t à la 

r e q u é r a n t e le bénéfice des « services à domici le » (uslugi pielegnacyjne), eu 

é g a r d au fait qu ' e l l e souffrait de sclérose, q u e sa vue et son ouïe é t a i en t 

t rès déf ic ientes , qu 'e l le é ta i t incapab le de s 'occuper d ' e l l e - m ê m e et qu 'e l l e 

avait besoin de l 'a ide de t i e r s . 

Le 11 aoû t 1995, le t r i buna l o r d o n n a q u e l 'avocat de la r e q u é r a n t e 

soumî t d a n s les sept j o u r s une réponse à des observa t ions déposées pa r la 



DÉCISION DEWICKA c. P O L O G N E 447 

dé fende re s se à une d a t e non préc i sée . Le 11 s e p t e m b r e 1995, il a d r e s s a un 

r a p p e l à l 'avocat , lui o r d o n n a n t d e s o u m e t t r e d a n s les t ro is j o u r s la 

r éponse d e m a n d é e . 

Les 15 s e p t e m b r e , 20 n o v e m b r e et 4 d é c e m b r e 1995, le t r i buna l rendi t 

des o r d o n n a n c e s re la t ives à ce r t a ines ques t ions p rocédu ra l e s non p ré ­

cisées. 

Le 19 j a n v i e r 1996, le t r i buna l e n t e n d i t la r e q u é r a n t e chez elle, consi­

d é r a n t q u e , vu son âge et son inval id i té , elle n ' é t a i t pas à m ê m e de com­

p a r a î t r e d e v a n t lui. A p p a r e m m e n t il é p r o u v a c e r t a i n e s difficultés à com­

m u n i q u e r avec elle. Q u e l q u e s j o u r s plus t a rd , le 23 j a n v i e r 1996, il 

o r d o n n a à l 'avocat de l ' in té ressée de s o u m e t t r e un cer t i f icat méd ica l p ré ­

c isant si la r e q u é r a n t e é t a i t capable de c o m p r e n d r e et de dépose r des 

obse rva t ions d a n s sa cause . 

Le 4 m a r s 1996, le t r i b u n a l confia une exper t i se à un spécia l is te des 

t é l é c o m m u n i c a t i o n s afin d ' é t ab l i r s'il é ta i t t e c h n i q u e m e n t possible d ' ins­

ta l le r une l igne t é l é p h o n i q u e d a n s l ' a p p a r t e m e n t de la r e q u é r a n t e . 

L ' expe r t soumi t son r a p p o r t au t r i b u n a l le 16 avril 1996. Il conclut que si 

e f fec t ivement il é ta i t t e c h n i q u e m e n t possible , depu i s 1994, d ' ins ta l l e r une 

ligne t é l é p h o n i q u e dans l ' a p p a r t e m e n t de la r e q u é r a n t e , celle-ci avait 

omis d ' accompl i r c e r t a i n e s d é m a r c h e s r equ i ses des p e r s o n n e s s o u h a i t a n t 

passe r un c o n t r a t de services de t é l é c o m m u n i c a t i o n , ce qu i avai t eu pour 

effet de la r e n d r e inéligible à la conclus ion de pare i l c o n t r a t . D ' ap rè s 

l ' exper t , la r e q u é r a n t e n ' ava i t soumis a u c u n e p reuve d o c u m e n t a i r e 

d é m o n t r a n t qu ' i l y eû t lieu de r é se rve r u n t r a i t e m e n t p r io r i t a i r e à sa 

d e m a n d e de fourn i tu re de services de t é l é c o m m u n i c a t i o n . De surcro î t , à 

l ' époque p e r t i n e n t e , l'Office polonais des t é l é c o m m u n i c a t i o n s à Wroc taw 

avait d û faire face à de n o m b r e u s e s d e m a n d e s a n a l o g u e s déposées avant 

celle de la r e q u é r a n t e . 

Le 17 avril 1996, le t r ibuna l o r d o n n a que des copies du r a p p o r t fussent 

c o m m u n i q u é e s aux pa r t i e s , à cha rge pour elles de s o u m e t t r e leurs obser­

vat ions éven tue l l es d a n s les sept j o u r s . U n e copie du r a p p o r t fut notifiée à 

la r e q u é r a n t e à u n e d a t e non préc i sée . P a r la su i t e , le 10 m a i 1996, le tr i­

buna l fixa u n e aud ience au 8 aoû t 1996. 

Le 10 aoû t 1996, la r e q u é r a n t e c o n t e s t a devan t le t r i buna l l ' impar t i a ­

lité de l ' exper t . Elle fit valoir que celui-ci é ta i t un employé p e r m a n e n t de 

la dé fende re s se et qu ' i l avai t , pa r c o n s é q u e n t , un i n t é r ê t à sou ten i r les 

a r g u m e n t s de son adve r sa i r e . Elle invita le t r i b u n a l à é c a r t e r le r a p p o r t d e 

l ' exper t et à o r d o n n e r la réa l i sa t ion d ' u n e nouvel le expe r t i s e p a r un a u t r e 

expe r t , objectif celui-là. D ' a p r è s la r e q u é r a n t e , l ' exper t (qui avait é té 

dés igné à ses frais à clic) avait m a n i f e s t e m e n t enfreint les p r inc ipes de 

base de la déonto log ie profess ionnel le , et l ' a c q u i t t e m e n t d ' hono ra i r e s 

pour la r édac t i on du r a p p o r t n ' é ta i t pas jus t i f ié . Aussi l ' in té ressée invitai t-

elle le t r i b u n a l soit à o r d o n n e r à l ' exper t d e r e m b o u r s e r les hono ra i r e s , 

soit à n o m m e r un a u t r e exper t à ses p r o p r e s frais. 
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Le 19 aoû t 1996, le t r i buna l o r d o n n a à l 'avocat de la r e q u é r a n t e de 

s o u m e t t r e un cert i f icat médica l p réc i san t si la r e q u é r a n t e é ta i t capab le de 

dépose r p e r s o n n e l l e m e n t et de s o u m e t t r e des obse rva t ions au t r i b u n a l . 

L ' aud ience su ivan te se t in t le 31 oc tobre 1996. Ce jour - là , le t r i buna l 

confia la r édac t ion d ' un nouveau r a p p o r t à un a u t r e expe r t , mais aux frais 

de la r e q u é r a n t e . Le 14 janvier 1997, il invita les e x p e r t s de l ' ins t i tu t de 

t é l é c o m m u n i c a t i o n s et d ' a cous t i que de l 'univers i té t e c h n i q u e de Wroc l aw 

à r éd ige r un r a p p o r t d a n s le déla i d 'un mois . 

Le 21 février 1997, les e x p e r t s dud i t i n s t i t u t p r é s e n t è r e n t l eu r r a p p o r t 

au t r i buna l . Ils conc lu ren t q u e p e n d a n t la pé r iode de j u i n 1993 au 

12 février 1997 il é ta i t t e c h n i q u e m e n t possible d ' ins ta l l e r une ligne té lé ­

p h o n i q u e d a n s l ' a p p a r t e m e n t de la r e q u é r a n t e et q u e , par c o n s é q u e n t , la 

dé fende re s se n 'avai t a u c u n mot i f de ne pas conclure un con t r a t de four­

n i tu re de services de t é l é c o m m u n i c a t i o n avec l ' i n t é res sée . 

A une d a t e u l t é r i e u r e non préc i sée , la r e q u é r a n t e saisit le t r i b u n a l 

d 'obse rva t ions modi f ian t sa d e m a n d e or ig ina le , q u e le t r ibuna l c o m m u n i ­

q u a ensu i t e , é g a l e m e n t à une d a t e non p réc i sée , à la dé fende re s se . 

Le 6 m a r s 1997, le p r é s iden t du t r i buna l déc ida q u e les honora i r e s 

r éc l amés pa r l ' exper t p o u r son r a p p o r t deva ien t ê t r e p rov i so i r emen t 

a s s u m é s pa r le t r i buna l . 

Le 26 m a i 1997, le t r i buna l t int une a u d i e n c e ma i s a jou rna la p r o c é d u r e 

au 14 ju i l le t 1997. En ra ison toutefois des graves i nonda t ions qui , en ju i l le t 

1997, accab lè ren t le S u d - O u e s t de la Po logne , t ouchan t d u r e m e n t 

Wroc law, la p r o c é d u r e re la t ive à la cause de la r e q u é r a n t e fut s u s p e n d u e 

ex lege à u n e d a t e non préc i sée . 

Le 18 aoû t 1997, le t r i buna l de dis t r ic t de Wroctaw-Krzyki t int u n e 

a u d i e n c e et r end i t u n j u g e m e n t r e j e t an t la d e m a n d e de la r e q u é r a n t e . 

Celle-ci in te r j e t a appe l le 9 s e p t e m b r e 1997 devan t le t r i buna l régional 

(Sçd Wojewôdzki) de Wroc law. 

U n e aud ience d ' appe l se t in t le 21 j a n v i e r 1998. Le m ê m e j o u r , le t r i ­

b u n a l rég iona l rendi t un j u g e m e n t accue i l lan t la d e m a n d e de la r e q u é ­

r a n t e . U n e expédi t ion du j u g e m e n t fut notifiée à la r e q u é r a n t e à une d a t e 

non préc isée . Peu ap rè s , l ' i n té ressée invi ta le m ê m e t r i buna l à p r o n o n c e r 

une o r d o n n a n c e lui p e r m e t t a n t de faire e x é c u t e r le j u g e m e n t d ' appe l . Le 

t r i buna l régional l ' informa qu ' i l lui fallait p o r t e r sa d e m a n d e devan t le 

t r i buna l de p r e m i è r e ins t ance , seul c o m p é t e n t p o u r conserver le doss ier 

d a n s ses archives et pour fourni r aux p a r t i e s , sur d e m a n d e , copie d e la 

décis ion définit ive et un m a n d e m e n t d ' exécu t ion . 

A u n e d a t e u l t é r i e u r e non préc isée , le doss ier fut t r ans fé ré au t r ibuna l 

de d is t r ic t de Wroctaw-Krzyki . Il parvint au greffe de ce t r i buna l le 2 avril 

1998. 

D a n s l ' in terval le , le 16 m a r s 1998, la r e q u é r a n t e avai t invité le m ê m e 

t r i buna l à lui fourn i r un m a n d e m e n t d ' exécu t ion . Au 20 m a r s 1999, elle 

n 'avai t pas reçu ce m a n d e m e n t . 
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B. Le dro i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

/. Dispositions pertinentes du code de procédure civile 

L'ar t ic le 6 du code de p r o c é d u r e civile, qui pose un pr inc ipe généra l 

connu sous le n o m d'« expéd i t ion des p r o c é d u r e s civiles » (zasada szybkos'ci 

postepowania), est ainsi libellé : 

« Le t r i b u n a l c o m b a t les r e l a r d s d a n s la p r o c é d u r e et s ' a t t a c h e - d a n s la m e s u r e où il 

est pos s ib l e d e le t a i r e s a n s p r é j u d i c i e r à la b o n n e é l u c i d a t i o n d e L'affaire - à s t a t u e r s u r 

la c a u s e à l ' i s sue d e la p r e m i è r e a u d i e n c e . » 

L 'a r t ic le 781 du code de p r o c é d u r e civile, qui f igure d a n s le Livre Deux , 

in t i tu lé « P r o c é d u r e s d ' exécu t ion », est ainsi libellé : 

« L e t r i b u n a l e x a m i n e s a n s d é l a i t o u t e d e m a n d e d e d é l i v r a n c e d ' u n m a n d e m e n t 

d ' e x é c u t i o n ; p a r e i l l e d e m a n d e doi t ê t r e e x a m i n é e d a n s u n d é l a i d e t r o i s j o u r s à c o m p t e r 

de la d a t e à l a q u e l l e e l le a é t é s o u m i s e a u t r i b u n a l . » 

P o u r pouvoir e n g a g e r une p r o c é d u r e d ' exécu t ion à l ' encon t re d 'un 

d é b i t e u r , un c réanc ie r doit p r é a l a b l e m e n t , condi t ion légale sine qua non, 

o b t e n i r du t r ibuna l u n m a n d e m e n t d ' exécu t ion (ar t ic les 776 et 883 du 

c o d e de p rocédure civile), Kit p r a t i q u e , le t r ibuna l rend parei l le d é c i s i o n 

en a p p o s a n t sur une copie du j u g e m e n t défini t i f la fo rmule préf ixe du 

m a n d e m e n t , qui doit ê t r e suivie de la s i g n a t u r e d 'un j u g e . Il n 'es t pas 

besoin q u e le t r i buna l siège p o u r e x a m i n e r une d e m a n d e de dé l ivrance 

d 'un m a n d e m e n t d ' exécu t ion . 

2. Dispositions constitutionnelles 

L'ar t ic le 45 § 1 de la C o n s t i t u t i o n polonaise ( adop t ée pa r l 'Assemblée 

na t iona le le 2 avril 1997 et e n t r é e en v igueu r le 17 oc tobre 1997) énonce : 

« T o u t e p e r s o n n e a dro i t à ce q u e sa c a u s e soit j u g é e é q u i t a b l e m c n t et p u b l i q u e m e n t , 

s a n s d é l a i in jus t i f ié p a r u n t r i b u n a l c o m p é t e n t , i m p a r t i a l et i n d é p e n d a n t . » 

L 'a r t i c le 79 § 1 de la C o n s t i t u t i o n , qu i t r a i t e des r ecou r s cons t i tu ­

t ionne ls , est ainsi libellé : 

« C o n f o r m é m e n t a u x p r i n c i p e s fixés p a r la loi, t o u t e p e r s o n n e d o n t les l i b e r t é s ou les 

d r o i t s c o n s t i t u t i o n n e l s on t é t é violés p e u t s a i s i r la C o u r c o n s t i t u t i o n n e l l e afin d ' o b t e n i r 

u n e déc i s i on s u r la c o n f o r m i t é à la C o n s t i t u t i o n d ' u n e loi ou d e tou t a u t r e t e x t e n o r m a t i f 

a y a n t se rv i d e f o n d e m e n t à u n e d é c i s i o n d é f i n i t i v e r e n d u e p a r u n t r i b u n a l ou p a r u n 

o r g a n e a d m i n i s t r a t i f a u suje t d e ses l i b e r t é s , d r o i t s ou o b l i g a t i o n s te l s q u ' i l s se t r o u v e n t 

dé f in i s p a r la C o n s t i t u t i o n . » 

G R I E F 

S ' appuyan t sur l 'ar t ic le 6 § 1 de la Conven t ion , la r e q u é r a n t e a l lègue 

q u e les t r i b u n a u x polonais sont res tés en défaut de s t a t u e r d a n s u n « délai 
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r a i sonnab le » sur sa p r é t e n t i o n de c a r a c t è r e civil, et q u e si en définit ive ils 

on t accueill i sa d e m a n d e , ils ne lui ont pas dél ivré un m a n d e m e n t d ' exé­

cu t ion , la m e t t a n t a insi d a n s l ' impossibi l i té de faire e x é c u t e r la décision 

définit ive et de réa l i se r sa p r é t e n t i o n . 

P R O C É D U R E 

La r e q u ê t e a é té i n t rodu i t e d e v a n t la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e le 26 février 1997 et e n r e g i s t r é e le 19 n o v e m b r e 1997. 

Le 1" n o v e m b r e 1998, en appl ica t ion de l 'ar t icle 5 § 2 du Protocole n" 11 

à la Conven t ion , l ' e x a m e n de la cause est échu à la C o u r . 

Le 15 d é c e m b r e 1998, la C o u r a décidé de d o n n e r conna i s sance de la 

r e q u ê t e au G o u v e r n e m e n t . Elle a é g a l e m e n t résolu de conférer un t r a i t e ­

m e n t p r io r i t a i r e à la r e q u ê t e , c o n f o r m é m e n t à l 'ar t icle 41 du r è g l e m e n t . 

Le G o u v e r n e m e n t a déposé ses observa t ions écr i tes le 19 février 1999, 

a p r è s avoir bénéficié d ' une p ro roga t i on du déla i i m p a r t i à cet effet. La 

r e q u é r a n t e y a r é p o n d u le 29 m a r s 1999. 

E N D R O I T 

S ' appuyan t su r l 'ar t icle 6 § 1 de la C o n v e n t i o n , la r e q u é r a n t e a l lègue 

q u e les t r i b u n a u x polonais sont r e s t é s en défau t de s t a t u e r d a n s un « déla i 

r a i sonnab le » sur sa p r é t e n t i o n de c a r a c t è r e civil, et q u e si en définit ive ces 

t r i b u n a u x ont accueill i sa d e m a n d e , ils ne lui ont pas délivré un m a n d e ­

m e n t d ' exécu t ion , la m e t t a n t ainsi d a n s l ' impossibi l i té de faire e x é c u t e r la 

décis ion définit ive et de réa l i se r sa p r é t e n t i o n . 

La p a r t i e p e r t i n e n t e en l 'espèce de l 'ar t ic le 6 § 1 de la Conven t i on est 

ainsi l ibellée : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e (...) d a n s u n d é l a i ra i ­

s o n n a b l e , p a r u n t r i b u n a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s su r ses d r o i t s et obl i ­

g a t i o n s d e c a r a c t è r e civil (...) » 

P a r u n e l e t t r e du 19 février 1999 à laquel le se t rouva ien t a n n e x é e s ses 

observa t ions , le G o u v e r n e m e n t a fait savoir qu ' i l lui pa ra i s sa i t que la 

s i g n a t u r e de la r e q u é r a n t e figurant à la page 8 du fo rmula i re de r e q u ê t e 

différait s u b s t a n t i e l l e m e n t des s i g n a t u r e s d e l ' i n té ressée apposées sur 

d ' a u t r e s d o c u m e n t s . Il affirmait de surcro î t « se rése rver le dro i t de con­

t e s t e r que la r e q u é r a n t e ait é tab l i e l l e -même le fo rmula i re de r e q u ê t e et 

qu 'e l le puisse se p r é t e n d r e v ic t ime d ' u n e violat ion ». 

D a n s ses observa t ions , la r e q u é r a n t e a r é t o r q u é q u e les d o u t e s du 

G o u v e r n e m e n t q u a n t à la val idi té de sa r e q u ê t e é t a i en t e n t i è r e m e n t 

dépou rvus de f o n d e m e n t . Elle a d m e t q u e , c o m p t e t enu de son âge et de ses 

graves hand icaps , elle n ' a pu, pour des ra isons év iden tes , r emp l i r la 
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r e q u ê t e sans l 'aide de t i e r s . De m ê m e , elle a u r a i t é té b ien en pe ine d e 

p r é p a r e r sa cause e l l e - m ê m e . Toutefo is , le s imple fait qu ' e l l e soit inca­

pab le d ' éc r i re ses griefs n ' imp l ique pas qu 'e l le doive ê t r e pr ivée d u droi t 

que lui r econna î t la C o n v e n t i o n de saisir la C o u r d ' u n e r e q u ê t e indivi­

due l l e . 

La C o u r relève q u ' a p r è s avoir reçu la r éponse de la r e q u é r a n t e le Gou­

v e r n e m e n t n ' a pas pers i s té à c o n t e s t e r son s t a t u t de v ic t ime . Elle n 'en a 

toutefois pas moins e x a m i n é d'office la ques t ion de la val idi té d e la 

r e q u ê t e . P o u r ce faire, elle a eu éga rd à l ' ensemble des é l é m e n t s en sa 

possession et a t enu c o m p t e de l 'âge de la r e q u é r a n t e et de la n a t u r e des 

m a u x dont elle souffre. 

Se l ivrant à u n e app réc i a t i on des faits p e r t i n e n t s d a n s leur e n s e m b l e , la 

C o u r n ' ape rço i t a u c u n m o t i f de d o u t e r q u e la r e q u ê t e soumise en l 'espèce 

cons t i tue u n e express ion valable et a u t h e n t i q u e du droi t de r ecour s indi­

viduel consacré pa r l 'ar t icle 34 de la Conven t i on . 

Le G o u v e r n e m e n t sou t i en t p a r a i l leurs que la r e q u é r a n t e n ' a pas 

épuisé les recours qui s 'ouvra ient à elle en droi t polonais , et q u e p a r con­

s é q u e n t elle n ' a pas r e spec té les ex igences de l 'ar t icle 35 § 1 de la Con­

vent ion . 

Il fait observer tout d ' abord que l 'ar t icle 6 du code de p r o c é d u r e civile 

é tab l i t u n pr inc ipe g é n é r a l d ' expéd i t i on des p r o c é d u r e s civiles, qui s 'ap­

p l ique i n d é p e n d a m m e n t de l ' é ta t des p r o c é d u r e s . Il précise en o u t r e q u ' e n 

v e r t u de l 'ar t icle 781 du m ê m e code, les t r i b u n a u x sont t e n u s d ' e x a m i n e r 

d a n s un dé la i de t rois j o u r s t o u t e d e m a n d e de dé l iv rance d ' u n m a n d e m e n t 

d ' exécu t ion . En l 'espèce, c 'est sur le f ondemen t de cet a r t ic le q u e la 

r e q u é r a n t e a i n t rodu i t son r ecour s le 18 m a r s 1998, mais le t r i buna l n ' a 

pas dél ivré le m a n d e m e n t d ' exécu t ion en t e m p s voulu. Le G o u v e r n e m e n t 

e s t ime q u e , d a n s ces condi t ions , la r e q u é r a n t e a u r a i t dû fo rmer un recours 

cons t i t u t i onne l d e v a n t la C o u r cons t i t u t i onne l l e , en ve r tu de l 'ar t ic le 79 

de la C o n s t i t u t i o n . D a n s ce r ecou r s , elle a u r a i t dû con t e s t e r la compa t ib i ­

lité de l 'ar t ic le 781 avec l 'ar t icle 45 de la C o n s t i t u t i o n , qui ref lè te et t ra­

du i t le dro i t consac ré à l ' a r t ic le 6 de la C o n v e n t i o n , n o t a m m e n t e n 

g a r a n t i s s a n t à tout jus t i c iab le un dro i t à ce que sa cause soit e n t e n d u e 

é q u i t a b l e m e n t et p u b l i q u e m e n t sans déla i injustifié. 

Le G o u v e r n e m e n t en conclut q u ' u n recours cons t i t u t ionne l r e p r é s e n t e 

u n recours au t r ave r s d u q u e l la r e q u é r a n t e a u r a i t pu invoquer avec succès 

l ' iner t ie i m p u t a b l e au t r i buna l de dis t r ic t de Wroclaw-Krzyki dès lors que 

celui-ci ne lui avait pas dél ivré le m a n d e m e n t d ' exécu t ion sollicité pa r elle. 

La r e q u é r a n t e aff irme n ' ê t r e d e v e n u e consc ien te de l ' ex is tence de ce 

r ecour s pa r t i cu l i e r q u ' a p r è s avoir pr is conna i s sance des obse rva t ions d u 

G o u v e r n e m e n t . Elle sou t i en t p a r a i l leurs q u ' e n ra ison de sa s i tua t ion 

financière difficile elle a u r a i t en tou t é t a t de cause é t é incapab le d 'assu­

m e r les frais af férents à la p r é p a r a t i o n d ' un recours cons t i t u t ionne l (qui , à 

pe ine de re je t , doit ê t r e déposé et s igné par un avoca t ) . 
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La C o u r rappe l le q u e la règle de l ' é p u i s e m e n t des voies de recours 

i n t e r n e s énoncée à l 'ar t ic le 35 § 1 d e la C o n v e n t i o n impose a u x p e r s o n n e s 

dés i r euses d ' i n t e n t e r con t re l 'E ta t u n e ac t ion devan t un o r g a n e jud ic i a i r e 

ou a r b i t r a l i n t e r n a t i o n a l , l 'obl igat ion d 'u t i l i ser a u p a r a v a n t les r ecours 

qu'offre le sys t ème j u r i d i q u e de leur pays. C e p e n d a n t , l 'ar t ic le 35 § 1 

n ' impose pas d ' u se r de recours qu i ne sont ni a d é q u a t s ni effectifs (voir, 

p a r e x e m p l e , l ' a r rê t Selçuk et A s k e r c. T u r q u i e du 24 avril 1998, Recueil des 

arrêts et décisions 1998-11, p . 907, § 65). 

Se t o u r n a n t vers les faits de la p r é s e n t e espèce , la C o u r observe d ' e m ­

blée q u e l 'ar t icle 79 de la C o n s t i t u t i o n polonaise g a r a n t i t exp l i c i t emen t à 

tou t just iciable le dro i t d ' ob t en i r de la C o u r cons t i tu t ionne l l e une décision 

sur la cons t i t u t i onna l i t é de t ou t e disposi t ion se rvan t de fondemen t à u n e 

décis ion définit ive r e n d u e pa r u n e ju r id i c t ion ou pa r un o r g a n e admin i s ­

t r a t i f au sujet de ses dro i t s ou l iber tés cons t i t u t ionne l s . Toute fo i s , on ne 

peu t pas d i re q u e l 'ar t ic le 79, qu i définit les condi t ions léga les auxque l l e s 

est soumise la fo rma t ion d ' un recours cons t i t u t ionne l se réfère - m ê m e 

imp l i c i t emen t - à la s i t ua t ion d i a m é t r a l e m e n t opposée où l ' au to r i t é j u d i ­

ciaire c o m p é t e n t e est r e s t é e en défau t de s t a t u e r , c o m m e c'est le cas en 

l ' espèce . 

La C o u r no te de surcro î t q u e le G o u v e r n e m e n t n ' a fourni à l ' appui d e 

son except ion p r é l i m i n a i r e a u c u n exemple t i ré de la p r a t i q u e i n t e r n e ou 

de la j u r i s p r u d e n c e de la C o u r cons t i tu t ionne l l e et m o n t r a n t q u ' u n 

recours cons t i t u t ionne l peu t ê t r e in t rodu i t avec succès n o n o b s t a n t l 'ab­

sence d ' u n e « décis ion définit ive » au sens de l 'ar t icle 79 de la C o n s t i t u ­

t ion. 

Le G o u v e r n e m e n t n ' a pas d a v a n t a g e convaincu la C o u r q u ' u n e con tes ­

t a t i on de la cons t i t u t i onna l i t é de l 'ar t icle 781 du code de p r o c é d u r e civile, 

qu i oblige les t r i b u n a u x à s t a t u e r r a p i d e m e n t su r les d e m a n d e s de déli­

v rance d 'un m a n d e m e n t d ' exécu t ion et renforce donc le droi t de tou t j u s ­

t iciable à ob t en i r sans dé la i injustifié une décision définit ive sur ses dro i t s 

de c a r a c t è r e civil, a u r a i t pu p o r t e r r e m è d e à la s i tua t ion de la r e q u é r a n t e . 

A la l umiè r e de ce qui p r écède , la C o u r cons idère q u ' u n r ecour s const i­

t u t i o n n e l ne p e u t pa s se r p o u r un r ecour s effectif et a d é q u a t q u ' u n individu 

t a x a n t les t r i b u n a u x polonais d ' i ne r t i e doit exe rce r pour se con fo rmer aux 

exigences de l 'ar t icle 35 § 1 de la Conven t i on . 

Il en résu l t e q u e l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t t i rée du 

n o n - é p u i s e m e n t des voies de recours i n t e r n e s doit ê t r e r e je tée . 

(...) 

Par ces mot i fs , la Cour , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e recevab le , tous moyens de fond réservés . 
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S U M M A R Y 1 

R i g h t to v o t e r e f u s e d t o a c i t i z e n l i v i n g a b r o a d 

A r t i c l e 3 o f P r o t o c o l N o . 1 

Right to vote - National living abroad - Referendum! - Parliamentary elections - Right to vote 
refused to a citizen living abroad 

* 

T h e a p p l i c a n t is a L i e c h t e n s t e i n n a t i o n a l who lives in S w i t z e r l a n d . In o r d e r to vote 
in a r e f e r e n d u m r e l a t i n g to L i e c h t e n s t e i n ' s access ion to t h e E u r o p e a n E c o n o m i c 
A r e a , h e m a d e a n a p p l i c a t i o n to be e n t e r e d in a m u n i c i p a l e l ec to ra l r e g i s t e r in t h e 
Pr inc ipa l i ty . T h a t app l i ca t i on was refused b e c a u s e he did not sat isfy one of t h e 
cond i t i ons i m p o s e d by t h e r e l e v a n t law, n a m e l y p lace of r e s i d e n c e . In 1996 Pa r l i a ­
m e n t c o n f i r m e d t h a t L i e c h t e n s t e i n n a t i o n a l s l iving a b r o a d w e r e e x c l u d e d from 
vo t ing . 

Held 
Art ic l e 3 of P ro toco l No . 1: As r e g a r d s t h e fact t h a t it was imposs ib le for t h e 
app l i can t to vo te in r e f e r e n d u m s , t h e s a f e g u a r d s se t ou t in th i s Ar t i c l e r e l a t e d only 
to p a r l i a m e n t a r y e lec t ions a n d as a resu l t t h e c o m p l a i n t was i n c o m p a t i b l e ratione 
materiae. 
As to p a r l i a m e n t a r y e l ec t ions , v a r i o u s fac tors j u s t i f i ed t h e r e s i d e n c e r e q u i r e m e n t 
imposed by the L i e c h t e n s t e i n a u t h o r i t i e s , in p a r t i c u l a r t h e fact t h a t a n o n - r e s i d e n t 
c i t izen was less d i r ec t ly o r less c o n t i n u a l l y c o n c e r n e d w i t h his c o u n t r y ' s day - to -day 
p r o b l e m s a n d h a d less knowledge of t h e m ; t h e fact t h a t he was not d i rec t ly affected 
by t h e ac t s of t h e e l ec t ed bod ie s ; a n d also t h e l e g i t i m a t e c o n c e r n t h e l eg i s l a tu re 
m i g h t have to l imit t h e inf luence of c i t i zens r e s i d i n g a b r o a d in e lec t ions on q u e s ­
t ions w h i c h , a l t h o u g h f u n d a m e n t a l , p r i m a r i l y af fected p e r s o n s w h o lived in t h e 
coun t ry . It was poss ible t h a t t h e a p p l i c a n t had not s e v e r e d all t ics wi th his c o u n t r y ; 
n e v e r t h e l e s s , he could not a r g u e that lie was affected to the s a m e ex ten t as a resi­
dent c i t izen by t h e a c t s of t h e c o u n t r y ' s e l ec t ed pol i t ica l i n s t i t u t i o n s . T h e d i s t inc ­
t ion m a d e on t h e bas is of p lace of r e s idence was t h e r e f o r e j u s t i f i ed a n d could not be 
r e g a r d e d as u n r e a s o n a b l e o r a r b i t r a r y : man i f e s t l y i l l - founded. 

C a s e - l a w c i t e d b y t h e C o u r t 

X v. t h e U n i t e d K i n g d o m , a p p l i c a t i o n no. 7730/76 , C o m m i s s i o n decis ion of 

28 F e b r u a r y 1979, Dec i s ions a n d R e p o r t s 15 

X a n d Assoc ia t ion Y v. I ta ly , app l i ca t i on no . 8987 /80 , C o m m i s s i o n decis ion of 6 M a y 

1981, Dec i s ions a n d R e p o r t s 2 4 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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Ser ie s A no. 1 13 

B a d e r v. A u s t r i a , a p p l i c a t i o n no . 26633/95 , C o m m i s s i o n dec is ion of 15 M a r c h 1996, 
u n r e p o r t e d 

Luksch v. G e r m a n y , a p p l i c a t i o n no. 35385 /97 , C o m m i s s i o n decis ion of 21 M a y 
1997, Dec i s ions a n d R e p o r t s 89-B 

Matthews v. the United Kingdom [ G C ] , no . 24833 /94 , E C H R 1999-1 
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T H E F A C T S 

T h e app l i can t [Mr Erich Hi lbe] is a L i ech t ens t e in na t iona l who was 
bo rn in 1934 a n d lives in R i e h e n , in t h e C a n t o n of Bas le , in Swi tzer land . 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y be s u m ­
m a r i s e d as follows. 

O n 21 M a r c h 1995 the app l ican t m a d e a n appl ica t ion to be e n t e r e d in 
the e lec tora l r eg i s t e r (Stimmregister) for t he munic ipa l i ty of Schaan in 
L i ech t ens t e in in o r d e r to vote in t he r e f e r e n d u m (Abstimmung) scheduled 
for Apri l 1995 on w h e t h e r L i ech t ens t e in should jo in t he E u r o p e a n Econ­
omic A r e a . 

In a l e t t e r of 28 M a r c h 1995 Schaan Town Counci l (Gemeindevorstehung) 
in formed the app l ican t t h a t it could not g r a n t his app l ica t ion , because he 
had been res id ing in R i ehen , in Swi tzer land , for several years a n d t h e r e ­
fore did not satisfy t he s t a t u t o r y r e q u i r e m e n t as to p lace of res idence . By 
the t e r m s of sect ion 1(1) of t he 15 N o v e m b e r 1984 vers ion of t he Rights of 
the People Act (Volksrechtegesetz) (Official G a z e t t e 1985, no. 4) , pe r sons a r e 
en t i t l ed to vote only if t hey a r e L i ech t ens t e in na t iona l s who have reached 
the age of 20 and have a place of o rd ina ry abode (ordentlicher Wohnsitz) in 
L i e c h t e n s t e i n one m o n t h before t he d a t e of t he e lec t ions or t h e r e ­
f e r e n d u m . 

O n 30 M a r c h 1995 t h e app l i can t a p p e a l e d to t he L i e c h t e n s t e i n gov­
e r n m e n t on t he g r o u n d t h a t t he resul t of the r e f e r e n d u m would be deci­
sive for h im a n d for all L i ech tens t e in na t iona l s living a b r o a d a n d t h a t 
place of res idence could not be accep ted as the only c r i t e r ion for par t ic i ­
pa t ion in e lect ions or a r e f e r e n d u m . 

In a decis ion of 4 Apri l 1995 the g o v e r n m e n t d i smissed the appea l , 
likewise re fe r r ing to sect ion 1(1) of the Righ t s of the People Act . 

O n 7 Apri l 1995 ihe app l ican t lodged an appea l aga ins t th is decis ion 
with t he L i ech t ens t e in A d m i n i s t r a t i v e C o u r t of Appea l (Verwaltungs-
beschwerdeinstanz)• H e a r g u e d t h a t by d e n y i n g t h e m t h e r igh t to vote , t h e 
leg is la ture depr ived L i e c h t e n s t e i n na t iona l s living a b r o a d of the funda­
m e n t a l r ight to pa r t i c ipa t e in the i r coun t ry ' s d e m o c r a t i c life. 

In a decision of 7 J u n e 1995 the A d m i n i s t r a t i v e C o u r t of Appea l refused 
to refer t he ques t ion of the cons t i tu t iona l i ty of the i m p u g n e d s t a t u to ry 
r e q u i r e m e n t to t he C o n s t i t u t i o n a l C o u r t (Staatsgerichtshoj). It held tha t t he 
pr inciple of depr iv ing L iech tens t e in na t iona l s living a b r o a d of t he r ight to 
vote was not u n c o n s t i t u t i o n a l a n d re fe r red to a j u d g m e n t of t h e Cons t i ­
tu t iona l C o u r t on t h a t i ssue . As to the app l i can t ' s app l ica t ion for inclusion 
in t h e e lec tora l r eg i s t e r for t h e mun ic ipa l i ty of S c h a a n , t h e cour t uphe ld 
the g o v e r n m e n t ' s decis ion. 
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F r o m la te 1995 o n w a r d s t h e r e was a d e b a t e na t iona l ly a n d in Par l i a ­
m e n t on t he ques t i on of i n t roduc ing a postal vote (Briefwahl) in L iech ten ­
s te in . 

In two le t t e r s d a t e d 27 N o v e m b e r 1995 and 14 May 1996 the appl ican t 
d r e w P a r l i a m e n t ' s a t t e n t i o n to t he need to inc lude also L i e c h t e n s t e i n 
na t iona l s living ab road . 

In obse rva t ions of 30 Apri l 1996 sent to P a r l i a m e n t t he g o v e r n m e n t 
expressed its oppos i t ion to giving L iech tens t e in na t iona l s living ab road 
the r ight to vote , hav ing r ega rd , in pa r t i cu l a r , to the i r large n u m b e r in 
p ropor t ion to the n u m b e r of r e s iden t s . In 1993 abou t 2,700 L iech t ens t e in 
na t iona l s lived a b r o a d as opposed to 14,000 who lived in L iech tens t e in . 

O n 23 May 1996 P a r l i a m e n t conf i rmed t h a t L i ech t ens t e in na t iona l s 
living a b r o a d did not have t he r ight to vote . 

C O M P L A I N T 

T h e appl ican t c o m p l a i n e d u n d e r Art ic le 3 of Protocol No. 1 of the fact 
t ha t it was imposs ib le for h im to vote in e lect ions or r é f é r e n d u m s in 
L i ech t ens t e in because his place of res idence was in Swi tzer land . 

T H E L A W 

T h e appl icant compla ined t h a t it was impossible for h im to vote in 
e lec t ions or r é f é r e n d u m s in L i ech t ens t e in . H e r e fe r r ed to Ar t ic le 3 of 
Protocol No. 1, which provides : 

" T h e H i g h C o n t r a c t i n g P a r l i e s u n d e r t a k e to hold f ree e l e c t i o n s at r e a s o n a b l e i n t e r ­
vals by s e c r e t b a l l o t , u n d e r c o n d i t i o n s w h i c h will e n s u r e t h e free e x p r e s s i o n of t h e o p i ­
n i o n o f t h e p e o p l e in t h e c h o i c e of t h e l e g i s l a t u r e . " 

T h e appl icant s u b m i t t e d tha t t he removal of the r ight to vote depr ived 
him of a f u n d a m e n t a l r ight , w h e r e a s in the major i ty of the Counci l of 
Eu rope ' s m e m b e r S t a t e s t h a t r ight was g r a n t e d in one form or a n o t h e r to 
na t i ona l s living ab road . 

T h e C o u r t no tes , firstly, t h a t in t he in s t an t case t he decision by the 
A d m i n i s t r a t i v e C o u r t of Appea l , which ru led on t h e case a t last i n s t ance , is 
d a t e d 7 J u n e 1995 a n d tha t Protocol Xo. 1 e n t e r e d in to force in L iech ten­
s te in on 14 N o v e m b e r 1995. However , it m a y be cons ide red t h a t w h a t is a t 
issue is a c o n t i n u i n g s i tua t ion , t h a t t he pr inciple of exc lud ing L iech ten­
s t e in na t i ona l s living a b r o a d from p a r t i c i p a t i n g in e lec t ions a n d référ­
e n d u m s is con t a ined in legislat ion, t h a t it was uphe ld by a decis ion of 
P a r l i a m e n t on 23 May 1996 a n d t h a t t he appl icant was d i rec t ly affected by 
tha t decision. 
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As to t h e m e r i t s , t he C o u r t r e i t e r a t e s t h a t t he obl iga t ions imposed on 
the C o n t r a c t i n g S t a t e s by Art ic le 3 of Protocol No . 1 a r e l imi ted to pa r ­
l i a m e n t a r y elect ions a n d do not apply to r e f e r e n d u m s (see Bade r v. 
Aus t r i a , app l ica t ion no. 26633/95 , C o m m i s s i o n decision of 15 M a r c h 1996, 
u n r e p o r t e d ) . 

It follows tha t this pa r t of the app l ica t ion is i ncompa t ib l e ratione materiae 
with the provisions of the Conven t ion . 

As to p a r l i a m e n t a r y e lect ions , the C o u r t no tes t h a t t he r i gh t s safe­
g u a r d e d by Ar t ic le 3 of Protocol No . 1 a r e not abso lu te bu t subject t o 
res t r i c t ions . T h e C o n t r a c t i n g S t a t e s have a wide m a r g i n of app rec i a t ion t o 
m a k e the r ight to vote subject to condi t ions , but it is for t he Cour t to 
d e t e r m i n e in the last resor t w h e t h e r t he r e q u i r e m e n t s of Protocol No. 1 
have b e e n compl ied with; it has to satisfy itself t h a t the condi t ions do not 
cur ta i l t he r igh t s in ques t ion to such an e x t e n t as to i m p a i r t he i r very 
essence a n d depr ive t h e m of the i r effectiveness; t h a t they a r e imposed in 
pu r su i t of a l eg i t ima t e a im; a n d t h a t the m e a n s employed a re not dis­
p r o p o r t i o n a t e . In pa r t i cu l a r , such condi t ions m u s t not t h w a r t " t he free 
express ion of t he opinion of the people in the choice of the l eg i s l a tu re" 
(see t he M a t h i e u - M o h i n and Clerfayt v. Be lg ium j u d g m e n t of 2 M a r c h 
1987, S er ies A no. 113, p . 23 , § 52, a n d Matthews v. the United Kingdom [ G C ] , 
no. 24833/94, § 63 , E C H R 1999-1). 

Moreover , the E u r o p e a n C o m m i s s i o n of H u m a n Righ t s has dec ided on 
several occasions in the pas t t ha t having to satisfy a r e s idence r equ i r e ­
m e n t in o r d e r to have or exerc ise t he r igh t to vote in p a r l i a m e n t a r y elec­
t ions is not an a r b i t r a r y res t r i c t ion of the r ight to vote and is t he re fo re not 
i ncompa t ib l e wi th Art ic le 3 of Protocol No. 1 (see X and Associa t ion Y v. 
Italy, app l ica t ion no. 8987/80, C o m m i s s i o n decision of 6 M a y 1981, De­
cisions a n d R e p o r t s (DR) 24, p . 192; X v. t he U n i t e d K i n g d o m , appl ica t ion 
no. 7730/76, C o m m i s s i o n decision of 28 F e b r u a r y 1979, D R 15, p . 137; and 
Luksch v. G e r m a n y , appl ica t ion no. 35385/97, C o m m i s s i o n decis ion of 
21 M a y 1997, D R 89-B, p. 175). 

In the p r e s e n t case the C o u r t cons iders t h a t the res idence r e q u i r e m e n t 
which p r o m p t e d the appl icat ion is jus t i f ied on account of t he following fac­
tors : firstly, t he a s s u m p t i o n t h a t a non- res iden t ci t izen is less di rect ly or less 
cont inua l ly conce rned wi th his coun t ry ' s day-to-day p rob lems a n d has less 
knowledge of t h e m ; secondly, t he fact t h a t it is imprac t icab le for the par l ia­
m e n t a r y cand ida t e s to p r e s e n t t he different e lec tora l issues to ci t izens 
ab road a n d t h a t non- res iden t ci t izens have no influence on the select ion of 
c and ida t e s or on the fo rmula t ion of the i r e lectoral p r o g r a m m e s ; thirdly, the 
close connec t ion be tween the r ight to vote in p a r l i a m e n t a r y elect ions and 
the fact of be ing direct ly affected by the acts of the political bodies so e lected; 
and, fourthly, the l eg i t ima te concern t he leg is la ture may have to l imit t he 
influence of c i t izens living a b r o a d in elect ions on issues which, while admi t ­
tedly f u n d a m e n t a l , p r imar i ly affect pe r sons living in the country . 
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It is possible t h a t t he appl ican t has not severed t ies wi th his coun t ry of 
or igin a n d tha t some of t he factors ind ica ted above a r e the re fo re 
inappl icable to this case . However , the law canno t t a k e account of every 
individual case bu t m u s t lay down a g e n e r a l ru le . F u r t h e r m o r e , t he appl i­
can t canno t a r g u e t h a t he is affected by the ac ts of poli t ical in s t i tu t ions to 
t he s a m e ex t en t as r e s iden t c i t izens . T h u s t he app l i can t ' s s i tua t ion is dif­
fe ren t from t h a t of a r e s iden t ci t izen, and t h a t jus t i f ies t he res idence 
r e q u i r e m e n t . 

Hav ing r ega rd to t he foregoing conclus ions , t he C o u r t cons iders t h a t 
t he res idence r e q u i r e m e n t imposed by L i e c h t e n s t e i n law in e lec tora l 
m a t t e r s c a n n o t be r e g a r d e d as u n r e a s o n a b l e or a r b i t r a r y or, t he re fo re , as 
i ncompa t ib l e wi th Ar t ic le 3 of Protocol No. 1. 

It follows t h a t t he appl ica t ion is mani fes t ly i l l-founded wi thin the 
m e a n i n g of Art ic le 35 § 3 of the Conven t ion . 

For t he se r easons , t he C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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S O M M A I R E 1 

D r o i t d e v o t e r e f u s é à u n c i t o y e n r é s i d a n t à l ' é t r a n g e r 

A r t i c l e 3 d u P r o t o c o l e n° 1 

Droit de vote - Ressortissant résidant à l'étranger - Référendums - Elections parlementaires -
Droit de vote refusé à un citoyen résidant à l'étranger 

* 
* * 

Le r e q u é r a n t est un r e s s o r t i s s a n t d u L i e c h t e n s t e i n r é s i d a n t en Su isse . Afin de 

p a r t i c i p e r à u n r é f é r e n d u m s u r l ' i n t é g r a t i o n du L i e c h t e n s t e i n à l 'Espace écono­

m i q u e e u r o p é e n , le r e q u é r a n t soll ici ta son in sc r ip t i on s u r un r e g i s t r e é lec to ra l 

c o m m u n a l d e la p r i n c i p a u t é . Il lui fut opposé qu ' i l n e r é p o n d a i t pas à l ' un d e s 

c r i t è r e s fixés p a r la loi p e r t i n e n t e , à savoir celui du lieu d e r é s i d e n c e . E n 1996 le 

P a r l e m e n t c o n f i r m a l ' exc lus ion des r e s s o r t i s s a n t s du L i e c h t e n s t e i n vivant à 

l ' é t r a n g e r du dro i t de vo te . 

Ar t i c l e 3 du Pro toco le n" 1 : e n ce q u i c o n c e r n e l ' imposs ib i l i t é p o u r le r e q u é r a n t d e 

p a r t i c i p e r aux r é f é r e n d u m s , les g a r a n t i e s du p r é s e n t a r t i c l e p o r t e n t u n i q u e m e n t 

s u r les é lec t ions p a r l e m e n t a i r e s e t en c o n s é q u e n c e ce gr ie f se t r o u v e ê t r e incom­

pa t ib l e ratione materiae. 

Q u a n t à l ' aspect p o r t a n t s u r les é lec t ions p a r l e m e n t a i r e s , l ' ob l iga t ion d e r é s idence 

opposée p a r les a u t o r i t é s du L i e c h t e n s t e i n a u r e q u é r a n t se jus t i f i a i t p o u r d iverses 

r a i sons , n o t a m m e n t le fait q u ' u n c i toyen n o n - r é s i d e n t est c o n c e r n é m o i n s d i r e c t e ­

m e n t ou m o i n s c o n t i n u e l l e m e n t p a r les p r o b l è m e s q u o t i d i e n s d u pays et qu ' i l les 

conna î t m o i n s b ien , le fait qu ' i l n ' es t pas d i r e c t e m e n t visé p a r les a c t e s d e s o r g a n e s 

é lus et é g a l e m e n t le souci l é g i t i m e q u e p e u t é p r o u v e r le l é g i s l a t e u r de l imi te r 

l ' inf luence d e s c i toyens r é s i d a n t à l ' é t r a n g e r d a n s des é lec t ions s u r des q u e s t i o n s 

qu i b ien q u e f o n d a m e n t a l e s t o u c h e n t a v a n t t ou t les p e r s o n n e s r é s i d a n t dans le 

pays . Il es t poss ib le q u e le r e q u é r a n t n ' a i t p a s r o m p u tous c o n t a c t s avec son pays , 

n é a n m o i n s il ne pouva i t p r é t e n d r e ê t r e t o u c h é d a n s la m ê m e m e s u r e q u ' u n ci toyen 

r é s i d e n t p a r d e s a c t e s d e s o r g a n e s po l i t i ques é lus du pays . La d i s t i nc t ion liée a u 

lieu de r é s idence se jus t i f i a i t d o n c et ne s a u r a i t p a s s e r p o u r d é r a i s o n n a b l e ou 

a r b i t r a i r e : dé fau t m a n i f e s t e d e f o n d e m e n t . 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

X c. R o y a u m e - U n i , r e q u ê t e n" 7730/76, déc is ion de la C o m m i s s i o n du 28 février 

1979, Déc i s ions e t r a p p o r t s 15 

X et a s soc ia t ion Y c. I t a l i e , r e q u ê t e n" 8987 /80 , déc is ion d e la C o m m i s s i o n du 6 m a i 

1981, Déc i s ions et r a p p o r t s 24 

1. R é d i g e p a r le g re f fe , il n e lie p a s la C o u r . 
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M a t h i e u - M o h i n el C le r fay t c. B e l g i q u e , a r r ê t d u 2 m a r s 1987, sér ie A n" 113 

B a d e r c. A u t r i c h e , r e q u ê t e n° 26633 /95 , déc is ion d e la C o m m i s s i o n d u 15 m a r s 

1996, non pub l i ée 

Luksch c. A l l e m a g n e , r e q u ê t e n" 35385 /97 , déc is ion de la C o m m i s s i o n du 21 m a i 

1997, Déc i s ions et r a p p o r t s 89-A 

Matthews c. Royaume-Uni [ G C ] , n° 24833 /94 , C E D H 1999-1 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. Erich H ü b e ] est u n r e s so r t i s san t l i ech tens te ino is né 

en 1934 et r é s idan t à R i e h e n , d a n s le c a n t o n de Bâle , en Suisse. 

Les faits de la cause tels qu ' i l s on t é té exposés p a r lui p e u v e n t se résu­

m e r c o m m e suit . 

Le 21 m a r s 1995, l ' in té ressé sollicita son inscr ip t ion au reg i s t r e électo­

ral (Stimmregister) de la c o m m u n e de Schaan , au L i ech t ens t e in , en vue de 

pa r t i c ipe r au r é f é r e n d u m (Abstimmung), p révu p o u r le mois d 'avri l 1995, 

sur l ' i n t ég ra t ion du L iech t ens t e in d a n s l 'Espace é c o n o m i q u e eu ropéen . 

P a r u n e l e t t r e du 28 m a r s 1995, la ma i r i e (Gemeindevorstehung) de Schaan 

l ' informa qu 'e l le ne pouvai t faire dro i t à sa d e m a n d e , au mot i f qu ' i l rési­

dai t depu i s p lus ieurs a n n é e s à R iehen , en Suisse , et qu ' i l ne rempl i s sa i t 

donc pas les condi t ions légales r equ i ses q u a n t à son l ieu de r é s idence . En 

effet, aux t e r m e s de l 'ar t ic le 1 § 1 de la loi sur les d ro i t s du peuple 

(Volksrechtegesetz) d a n s sa vers ion du 15 n o v e m b r e 1984 (Journal officiel 1985 

n" 4) , seuls ont le droi t de voter aux é lect ions les r e s so r t i s san t s du 

L i ech t ens t e in qu i ont a t t e i n t l 'âge de vingt ans et qu i d i sposen t d 'un lieu 

de rés idence hab i tue l (ordentlicher Wohnsitz) au L i e c h t e n s t e i n u n mois 

avant la d a t e des é lect ions ou du r é f é r e n d u m . 

Le 30 m a r s 1995, le r e q u é r a n t fo rma un recours devan t le gouverne ­

m e n t du L i ech t ens t e in , au mot i f q u e l ' issue de ce r é f é r e n d u m éta i t dé te r ­

m i n a n t e pour l u i -même ainsi q u e pour tous les r e s so r t i s san t s du 

L i ech t ens t e in vivant à l ' é t r a n g e r et q u e le lieu de ré s idence ne saura i t 

ê t r e a d m i s c o m m e seul c r i t è re de pa r t i c ipa t ion à des é lec t ions ou à un 

r é f é r e n d u m . 

P a r u n e décision du 4 avril 1995, le G o u v e r n e m e n t d é b o u t a le r e q u é r a n t 

en se r é fé ran t lui auss i à l 'ar t ic le 1 § 1 de la loi sur les droi t s d u peuple . 

Le 7 avril 1995, le r e q u é r a n t i n t e r j e t a appe l de ce t t e décis ion a u p r è s de 

la cour a d m i n i s t r a t i v e (Verwaltungsbeschwerdeinstanz) du L iech tens t e in . Il 

e s t i m a q u ' e n l eu r re fusan t le droi t de vote , le l ég i s l a t eu r pr ivai t les res­

so r t i s san t s du L i e c h t e n s t e i n vivant à l ' é t r a n g e r d u dro i t f o n d a m e n t a l de 

pa r t i c ipe r à la vie d é m o c r a t i q u e de leur pays. 

P a r u n e décis ion du 7 j u i n 1995, la cour a d m i n i s t r a t i v e refusa de sou­

m e t t r e la ques t i on de la cons t i t u t i onna l i t é de la d isposi t ion légale liti­

g ieuse à la C o u r cons t i t u t ionne l l e (Staatsgerichtshof). Elle e s t i m a q u e le 

p r inc ipe de l 'exclusion du dro i t de vote des r e s so r t i s san t s du L iech tens te in 

r é s idan t à l ' é t r a n g e r n ' é t a i t pas c o n t r a i r e à la C o n s t i t u t i o n et renvoya à u n 

a r r ê t de la C o u r cons t i tu t ionne l l e sur ce t t e ques t ion . P o u r ce qui est de la 

d e m a n d e du r e q u é r a n t v isant à ob t en i r son inscr ip t ion sur le reg is t re 

é lec tora l de la c o m m u n e de Schaan , elle conf i rma la décision du 

G o u v e r n e m e n t . 
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Dès la fin de l ' année 1995 s ' engagè ren t au niveau na t iona l et au sein du 

P a r l e m e n t des d é b a t s sur la ques t ion de l ' i n t roduc t ion du vote p a r cor­

r e s p o n d a n c e (Briefwahl) au L iech tens t e in . 

D a n s d e u x l e t t r e s des 27 n o v e m b r e 1995 et 14 m a i 1996, le r e q u é r a n t 

a t t i r a l ' a t t e n t i o n du P a r l e m e n t sur la nécess i té d'y inclure é g a l e m e n t les 

L iech tens t e ino i s r é s idan t à l ' é t r ange r . 

D a n s un m é m o i r e du 30 avril 1996 ad res sé au P a r l e m e n t , le Gou­

v e r n e m e n t se p r o n o n ç a con t re l ' i n t roduc t ion du dro i t de vote pour les 

L iech tens t e ino i s rés idan t à l ' é t r ange r , eu é g a r d n o t a m m e n t à l eur n o m b r e 

i m p o r t a n t pa r r a p p o r t aux r é s iden t s . En effet, en 1993, envi ron 2 700 res­

so r t i s san t s du L i e c h t e n s t e i n vivaient à l ' é t r ange r , con t r e 14 000 rés idan t 

d a n s le pays . 

Le 23 ma i 1996, le P a r l e m e n t conf i rma l 'exclusion du droi t de vote des 

r e s so r t i s san t s du L i e c h t e n s t e i n r é s idan t à l ' é t r ange r . 

G R I E F 

Invoquan t l 'ar t icle 3 du Protocole n" 1, le r e q u é r a n t se p la in t de l ' im­

possibil i té pour lui de vo te r aux é lect ions ou de pa r t i c ipe r aux réfé­

r e n d u m s au L iech tens t e in , au mot i f que son lieu de ré s idence se t rouve en 

Suisse. 

E N D R O I T 

Le r e q u é r a n t se p la in t de l ' impossibi l i té pour lui de voter aux é lect ions 

ou de pa r t i c ipe r aux r é f é r e n d u m s au L iech t ens t e in . Il invoque l 'ar t icle 3 

du Protocole n" 1, ainsi libellé : 

« L e s H a u t e s P a r t i e s c o n t r a c t a n t e s s ' e n g a g e n t à o r g a n i s e r , à d e s i n t e r v a l l e s r a i ­

s o n n a b l e s , d e s é l e c t i o n s l i b r e s a u s c r u t i n s e c r e t , d a n s les c o n d i t i o n s q u i a s s u r e n t la l i b re 

e x p r e s s i o n d u p e u p l e s u r le c h o i x d u c o r p s légis la t i f . » 

D ' a p r è s le r e q u é r a n t , l ' in te rd ic t ion du droi t de vote le prive d ' un droi t 

f o n d a m e n t a l , a lors q u e dans la major i t é des E t a t s m e m b r e s du Consei l de 

l 'Europe ce droi t est accordé sous u n e forme ou sous u n e a u t r e aux res ­

so r t i s san t s r é s idan t à l ' é t r ange r . 

La C o u r relève tout d ' abord q u ' e n l 'espèce la décis ion de la cour a d m i ­

n i s t r a t ive , qui a s t a t u é su r l 'affaire en d e r n i è r e i n s t ance , d a t e du 7 j u i n 

1995 et q u e le Protocole n" 1 est e n t r é en v igueur pour le L iech tens t e in le 

14 n o v e m b r e 1995. C e p e n d a n t , on peu t cons idé re r qu ' i l s 'agit là d ' u n e 

s i tua t ion con t i nue et q u e le p r inc ipe de l 'exclusion de la pa r t i c ipa t ion aux 

é lect ions ou aux r é f é r e n d u m s pour les r e s so r t i s san t s du L i ech t ens t e in 

r é s idan t à l ' é t r a n g e r est inscri t d a n s la loi, qu ' i l a é té conf i rmé p a r la 
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décision du P a r l e m e n t en d a t e du 23 ma i 1996 et q u e le r e q u é r a n t a é té 

d i r e c t e m e n t t ouché pa r celle-ci. 

Q u a n t au fond, la C o u r rappel le que les obl iga t ions que l 'ar t ic le 3 du 

Protocole n" 1 font pese r sur les E t a t s c o n t r a c t a n t s se l im i t en t aux élec­

t ions p a r l e m e n t a i r e s et ne s ' app l iquen t pas aux r é f é r e n d u m s (Badcr 

c. A u t r i c h e , r e q u ê t e n" 26633/95, décision de la C o m m i s s i o n du 15 m a r s 

1996, non pub l i ée ) . 

Il s ' ensui t q u e ce t t e p a r t i e de la r e q u ê t e est i ncompa t ib l e ratione materïae 

avec les d isposi t ions de la Conven t ion . 

En ce qui conce rne les é lect ions p a r l e m e n t a i r e s , la C o u r rappe l le q u e 

les dro i t s consacrés p a r l 'ar t icle 3 du Protocole n" 1 ne sont pas abso­

lus ma i s sujets à res t r i c t ions . Les E t a t s c o n t r a c t a n t s j ou i s sen t d ' u n e a m p l e 

m a r g e d ' app réc i a t i on pour e n t o u r e r le dro i t de vote de condi t ions , mais il 

a p p a r t i e n t à la C o u r de s t a t u e r en d e r n i e r ressor t su r l 'observa t ion des 

ex igences du Protocole n" 1. Il lui faut s ' a s su re r q u e lesdi tes condi t ions ne 

r édu i sen t pas les droi t s dont il s 'agit au point de les a t t e i n d r e dans leur 

subs t ance m ê m e et de les pr iver de leur effectivité, qu 'e l les poursu iven t un 

b u t l ég i t ime et que les moyens employés ne se révè len t pas dis­

p r o p o r t i o n n é s . Ces condi t ions ne doivent pas , en pa r t i cu l i e r , c o n t r e c a r r e r 

« la l ibre express ion de l 'opinion du peup le sur le choix du corps législatif » 

( a r r ê t s M a t h i e u - M o h i n et Clerfayt c. Be lg ique du 2 m a r s 1987, série A 

n" 113, p. 23, § 52, et Matthews c. Royaume-Uni [ G C ] , n" 24833/94, § 63 , 

C E D H 1999-1). 

P a r a i l leurs , la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e a déjà 

décidé à p lus ieurs repr i ses q u e la condi t ion de rés idence don t sont assor t is 

l 'exercice ou la possession du droi t de vote aux é lect ions p a r l e m e n t a i r e s ne 

cons t i tue pas u n e res t r ic t ion a r b i t r a i r e au droi t de vote et n 'es t donc pas 

i ncompa t ib l e avec les disposi t ions de l 'ar t icle 3 du Protocole n" 1 (X et 

associa t ion Y c. I ta l ie , r e q u ê t e n° 8987/80, décis ion de la C o m m i s s i o n du 

6 m a i 1981, Décis ions et r a p p o r t s (DR) 24, p . 192, X c. R o y a u m e - U n i , 

r e q u ê t e n" 7730/76, décis ion de la C o m m i s s i o n du 28 février 1979, D R 15, 

p. 137, et Luksch c. A l l e m a g n e , r e q u ê t e n" 35385/97, décis ion de la C o m ­

mission du 21 mai 1997, D R 89-A, p. 175). 

En l 'espèce, la C o u r cons idère que l 'obl igat ion de rés idence , qui a 

mot ivé la r e q u ê t e , se jus t i f ie p o u r les ra isons su ivan tes : p r e m i è r e m e n t , le 

fait q u ' u n ci toyen non- rés iden t est conce rné moins d i r e c t e m e n t ou moins 

c o n t i n u e l l e m e n t pa r les p r o b l è m e s quo t id i ens de son pays et qu ' i l les con­

naî t moins b ien ; d e u x i è m e m e n t , le fait qu ' i l peu t ê t r e difficile pour les 

c and ida t s au P a r l e m e n t d ' exposer les d i f férents choix é l ec to raux aux 

ci toyens r é s idan t à l ' é t r a n g e r ainsi q u e l 'absence d ' une inf luence que l ­

conque d ' un ci toyen r é s idan t à l ' é t r a n g e r su r la sé lec t ion des cand ida t s et 

sur la fo rmula t ion de leurs p r o g r a m m e s é l ec to raux ; t r o i s i è m e m e n t , la 

co r ré la t ion ex i s t an t e n t r e le droi t de vote lors d 'é lec t ions p a r l e m e n t a i r e s 

et le fait d ' ê t r e d i r e c t e m e n t visé p a r les ac tes des o r g a n e s pol i t iques ainsi 
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élus ; q u a t r i è m e m e n t , le souci l ég i t ime q u e p e u t avoir le l ég i s l a t eu r de 

l imi te r l ' inf luence des ci toyens r é s idan t à l ' é t r a n g e r d a n s des é lect ions sur 

des ques t ions ce r t e s f o n d a m e n t a l e s , mais qui t o u c h e n t en p r e m i e r lieu les 

p e r s o n n e s r é s idan t d a n s le pays . 

Il est possible q u e le r e q u é r a n t n 'a i t pas r o m p u le con tac t avec son pays 

d 'or ig ine et q u e , de ce fait, c e r t a i n e s des ra isons ind iquées ci-dessus soient 

inappl icables au cas d ' e spèce . C e p e n d a n t , le d ro i t ne peu t t en i r c o m p t e de 

c h a q u e cas individuel ma i s doit r e p r é s e n t e r u n e n o r m e g é n é r a l e . En 

o u t r e , le r e q u é r a n t ne sau ra i t faire valoir qu ' i l est visé par les ac tes des 

o r g a n e s pol i t iques au m ê m e d e g r é q u e les c i toyens r é s iden t s . P a r t a n t , la 

s i tua t ion du r e q u é r a n t est d i f férente de celle d ' u n ci toyen r é s iden t , ce qu i 

est de n a t u r e à jus t i f i e r la condi t ion de r é s idence . 

A la l u m i è r e des cons idé ra t ions qui p r é c è d e n t , la C o u r e s t ime q u e la 

condi t ion de rés idence imposée pa r la loi du L i e c h t e n s t e i n en m a t i è r e 

é lec tora le ne peu t passe r pour dé r a i sonnab l e ou a r b i t r a i r e , ni donc p o u r 

incompa t ib l e avec l 'ar t icle 3 du Protocole n" 1. 

Il s ' ensui t q u e la r e q u ê t e est m a n i f e s t e m e n t m a l fondée au sens de 

l 'ar t icle 35 § 3 de la Conven t ion . 

Pa r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y 1 

C o m p u l s o r y d i s c l o s u r e o f a d v e r s e e x p e r t o p i n i o n o b t a i n e d b y p a r e n t i n 
c h i l d c a r e p r o c e e d i n g s 

A r t i c l e 6 § 1 

Fair hearing - Civil proceedings - Disclosure - Child care - Expert medical opinion - Com­
pulsory disclosure of adverse expert opinion obtained by parent in child care proceedings - Liti­
gation privilege - Criminal proceedings - Self-incrimination 

A r t i c l e 8 

Family life - Child care - Compulsory disclosure of expert opinion obtained by parent in child care 
proceedings - Interference - Protection of parent's rights in child care proceedings - Welfare of 
child in child care proceedings - Protection of health or morals - Protection of the rights of others 

* 
* * 

T h e a p p l i c a n t ' s chi ld was a d m i t t e d to hosp i t a l a f te r i n g e s t i n g m e t h a d o n e . Both 
t h e a p p l i c a n t a n d t h e chi ld ' s f a t h e r w e r e h e r o i n e a d d i c t s a n d had b e e n p r e sc r i bed 
m e t h a d o n e as a s u b s t i t u t e . T h e police s u s p e c t e d t h a t t h e a p p l i c a n t h a d a d m i n i s ­
t e r e d m e t h a d o n e to t h e chi ld d e l i b e r a t e l y b u t c o n s i d e r e d t h a t t h e r e was insuffi­
c ien t ev idence for a p r o s e c u t i o n . T h e local a u t h o r i t y b r o u g h t child c a r e p roceed­
ings a n d o b t a i n e d a n i n t e r i m ca re o r d e r . T h e a p p l i c a n t s o u g h t t h e leave of the 
c o u r t for d i sc losu re of t h e c o u r t p a p e r s , i nc lud ing t h e chi ld ' s h o s p i t a l case n o t e s , so 
t h a t a n e x p e r t r e p o r t could be p r e p a r e d on t h e chi ld ' s c o n s u m p t i o n of m e t h a d o n e . 
T h e j u d g e g r a n t e d leave for t h a t p u r p o s e , specifying" t h a t , in a c c o r d a n c e w i t h the 
g e n e r a l p r a c t i c e in chi ld c a r e p r o c e e d i n g s , t h e r e p o r t would be m a d e ava i lab le to 
all t he p a r t i e s to t h e p r o c e e d i n g s . T h e e x p e r t c o n c l u d e d t h a t t h e r e w a s no ev idence 
of t h e chi ld ' s h a b i t u a t i o n t o m e t h a d o n e b u t , go ing beyond t h e r e m i t of his 
i n s t r u c t i o n s , e x p r e s s e d d o u b t as t o t h e a p p l i c a n t ' s a c c o u n t of t h e inc iden t . T h e 
pol ice t h e n o b t a i n e d a n o r d e r t h a t t h e r e p o r t be disc losed to t h e m . T h e a p p l i c a n t ' s 
a p p e a l a g a i n s t th i s o r d e r was d i s m i s s e d by the C o u r t of A p p e a l a n d a f u r t he r 
a p p e a l was d i s m i s s e d by t h e H o u s e of L o r d s , which found t h a t l i t iga t ion pr ivi lege 
d id not app ly to chi ld ca re p r o c e e d i n g s , s ince t h e s e w e r e p r i m a r i l y n o n - a d v e r s a r i a l , 
a n d t h a t t h e r e was n o issue of s e l f - i nc r imina t ion . N o p r o s e c u t i o n was b r o u g h t 
aga in s t t h e a p p l i c a n t . In t h e m e a n t i m e , by c o n s e n t , a r e s i d e n c e o r d e r in favour of 
t h e chi ld ' s f a t h e r h a d b e e n m a d e . 

Held 
(1) Ar t i c l e 6 § 1: T h e ru l e r e g a r d i n g d i sc losu re of e x p e r t ev idence app l i ed to all 
t h e p a r t i e s to t h e p r o c e e d i n g s , w h o w e r e a w a r e of the r e q u i r e m e n t . T h e app l i can t 

1. T h i s s u m m a r y by t h e R e g i s t r y d o c s not b ind t h e C o u r t . 
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h a d c h o s e n to o b t a i n a n e x p e r t r e p o r t , which t u r n e d ou t to c o n t a i n a n a d v e r s e 
op in ion on one po in t . H o w e v e r , s ince t h e a p p l i c a n t , w h o was legal ly r e p r e s e n t e d , 
could have sough t o t h e r ev idence to c o u n t e r t h e effect of t h a t a spec t or to p r e s e n t 
a r g u m e n t s r e l e v a n t to t h e cred ib i l i ty o r we igh t to be a t t a c h e d to t h e op in ion , s h e 
h a d no t b e e n dep r ived of a n a d e q u a t e or p r o p e r o p p o r t u n i t y to p r e s e n t h e r case , 
n o r h a d she b e e n p laced in a less f avourab le pos i t ion t h a n a n y o t h e r p a r t y . M o r e ­
over , a s t h e a p p l i c a n t h a d a g r e e d to t h e o r d e r i s sued by t h e c o u r t , it could no t be 
e x a m i n e d w h e t h e r t h e cou r t h a d a c t e d a r b i t r a r i l y o r u n r e a s o n a b l y in t h e w a y it 
h a d a s se s sed t h e ev idence before it. T a k i n g t h e p r o c e e d i n g s as a who le , t h e obli­
g a t i o n i m p o s e d on t h e a p p l i c a n t to disclose t h e e x p e r t r e p o r t d id not depr ive h e r of 
a fair h e a r i n g : man i fe s t ly i l l - founded. 

As r e g a r d s t h e d i sc losure of t h e r e p o r t to t h e pol ice , no p r o c e e d i n g s w e r e in fact 
b r o u g h t a n d t h e r isk t h a t t h e a p p l i c a n t m i g h t still be p r o s e c u t e d a p p e a r e d to be 
only h y p o t h e t i c a l . Even a s s u m i n g t h a t t h e p r e l i m i n a r y s t e p s t a k e n by t h e police 
r e n d e r e d t h e app l i can t subjec t to a " c r i m i n a l c h a r g e " , a d i s t i nc t i on had to be m a d e 
b e t w e e n t h e ob l iga t ion to p r o d u c e a n e x p e r t r e p o r t a n d coe rc ion of a n accused in to 
g iv ing ev idence aga in s t himself : t h e r igh t not to i n c r i m i n a t e onese l f did not e x t e n d 
t o t h e use of m a t e r i a l w h i c h m i g h t be o b t a i n e d f rom t h e a c c u s e d by m e a n s of 
c o m p u l s o r y power s a n d wh ich h a d a n ex i s t ence i n d e p e n d e n t of t h e will of the 
accused . T h u s , t h e c o m p u l s o r y p r o d u c t i o n of t h e a d v e r s e e x p e r t r e p o r t did not 
inf r inge t h e a p p l i c a n t ' s p r iv i lege no t to i n c r i m i n a t e herself: man i fe s t ly i l l - founded. 
(2) Ar t i c l e 8: W h i l e t h e wel fa re of t h e child was i m p o r t a n t in chi ld ca re p r o c e e d ­
ings , it shou ld not p r e v e n t a p a r e n t f rom b e i n g able to p a r t i c i p a t e effectively in t h e 
d e c i s i o n - m a k i n g p rocess . T h e d i sc losu re r e q u i r e m e n t p o t e n t i a l l y app l i ed to all the 
p a r t i e s a n d in o t h e r c i r c u m s t a n c e s could have o p e r a t e d in t h e a p p l i c a n t ' s favour. 
F u r t h e r m o r e , it was o p e n to h e r to app ly to o b t a i n f u r t h e r ev idence to c o u n t e r t h e 
e x p e r t ' s op in ion a n d s h e was legal ly r e p r e s e n t e d a n d would have b e e n ab le to 
p r e s e n t a n y a r g u m e n t s r e l evan t to t h e cred ib i l i ty o r we igh t t o be a t t a c h e d to t h e 
op in ion . In a n y even t , she had a g r e e d to a consen t o r d e r a w a r d i n g the r e s idence to 
h e r d a u g h t e r ' s f a t he r a n d d id not seek to v i n d i c a t e h e r pos i t ion a n y f u r t h e r in t h e 
cou r t p r o c e e d i n g s , so t h a t it was not poss ib le to assess w h e t h e r t h e of fending 
p a s s a g e would have p layed any s ignif icant or d i s p r o p o r t i o n a t e role in t h e c o u r t ' s 
dec is ion . C o n s e q u e n t l y , t h e d i sc losure r e q u i r e m e n t had not b e e n shown to have 
dep r ived t h e a p p l i c a n t of a p r o p e r or a d e q u a t e o p p o r t u n i t y to p r o t e c t he r i n t e r ­
es t s , a n d a n y i n t e r f e r e n c e could t h e r e f o r e be r e g a r d e d as jus t i f i ed , in p a r t i c u l a r for 
the p r o t e c t i o n of h e a l t h or m o r a l s a n d t h e p r o t e c t i o n of t h e r i gh t s a n d f r e e d o m s of 
o t h e r s : man i f e s t l y i l l - founded. 

C a s e - l a w c i t e d b y t h e C o u r t 
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T H E F A C T S 

T h e appl ican t [Mrs L.] is a Br i t i sh ci t izen who was bo rn in 1970 and 
lives in M a n c h e s t e r . She was r e p r e s e n t e d before the C o u r t by 
Mess r s G r e e n & Co. , solicitors p rac t i s ing in M a n c h e s t e r . 

T h e facts of t he case , as s u b m i t t e d by the pa r t i e s , may be s u m m a r i s e d 
as follows. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e appl ican t is t he m o t h e r of two ch i ldren , E.L. and C.L., who were 
bo rn on 1 M a y 1990 and 11 D e c e m b e r 1991 respect ively. O n 16 J a n u a r y 
1993 E.L. was a d m i t t e d in a se r ious condi t ion to Booth Hal l Ch i ld r en ' s 
Hosp i t a l , M a n c h e s t e r , having inges ted a q u a n t i t y of m e t h a d o n e . T h e child 
survived. 

At the t i m e of the inc ident bo th t he app l ican t and the ch i ld ren ' s fa ther 
were r eg i s t e r ed he ro ine addic ts . Bo th h a d b e e n presc r ibed m e t h a d o n e as a 
s u b s t i t u t e . T h e inc ident was inves t iga ted by the police a n d M a n c h e s t e r 
Ci ty Counc i l , t he local a u t h o r i t y respons ib le for t he ch i ld ren ' s welfare . 
T h e exp l ana t i on given by the app l ican t was t h a t the child had inges t ed the 
m e t h a d o n e accidenta l ly . T h e police were of the view t h a t the appl ican t 
had de l ibe ra te ly a d m i n i s t e r e d m e t h a d o n e to the child, who was suffering 
from too thache a n d who could not be pacified, in o r d e r to induce he r to 
s leep , bu t cons idered t h a t t h e r e was insufficient evidence to p ro secu t e the 
app l i can t . 

M a n c h e s t e r Ci ty Counci l (" the Counci l " ) i n s t i t u t ed ca r e p roceed ings 
u n d e r the C h i l d r e n Act 1989 a n d ob t a ined an e m e r g e n c y p ro tec t ion o rde r 
in respec t of t h e ch i ld ren from M a n c h e s t e r Ci ty M a g i s t r a t e s ' C o u r t on 
22 J a n u a r y 1993. O n 29 J a n u a r y 1993, following the t r ans fe r of t he pro­
ceedings to M a n c h e s t e r C o u n t y C o u r t , t he Counci l ob t a ined an in t e r im 
ca re o r d e r which was s u b s e q u e n t l y r e n e w e d unt i l t he final o r d e r was m a d e 
on 27 Ju ly 1994. 

O n 6 May 1993 the app l i can t , t h r o u g h he r legal advisers , sought the 
leave of t he cour t u n d e r Rule 4.23 of t h e Fami ly P roceed ings Rules 1991 
for d isc losure of t he cour t p a p e r s , which included E.L.'s hospi ta l case 
no tes , for the pu rpose of p r e p a r i n g an e x p e r t ' s r epo r t dea l ing wi th the 
c o n s u m p t i o n of m e t h a d o n e by E.L. T h e dis t r ic t j u d g e m a d e the following-
o rde r : 

" T h e p a r e n t s sha l l h a v e l eave to d i sc lose to a m e d i c a l e x p e r t t h e c o u r t p a p e r s for t he 

p u r p o s e s of a r e p o r t r e g a r d i n g t h e f r e q u e n c y of t h e c o n s u m p t i o n of m e t h a d o n e by 

[ E X . ] . T h e i d e n t i t y of s u c h r e p o r t is t o b e d i s c l o s e d to all p a r t i e s . T h e r e p o r t is t o be filed 

by t h e 27 M a y 1 9 9 3 . " 
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T h e o r d e r accorded wi th t he gene ra l p rac t i ce r e l a t i n g to the dis­
c losure of exper t evidence t h e n o b t a i n i n g in the C o u n t y C o u r t in child 
ca re p roceed ings , which p r o c e d u r e was s u b s e q u e n t l y endor sed by the 
C o u r t of Appea l in Oxfordshire County Council v. M. ([1991] Farn. 151). 
T h e effect of t he o rde r was t h a t t he r epo r t w h e n filed would be avai lable 
for inspec t ion a n d copying by any pa r ty to t he p roceed ings and the 
g u a r d i a n ad litem. 

T h e app l ican t , t h r o u g h he r legal advisers , commiss ioned a r epor t from 
a consu l t an t clinical pa tho log is t , D r F. H e was i n s t ruc t ed to advise 
w h e t h e r , on the basis of t he hospi ta l case no tes which had been re leased by 
the cour t , t he inges t ion of m e t h a d o n e by the child had been an isolated 
incident or was one of a n u m b e r of such inc iden t s . In his r epo r t d a t e d 
10 Augus t 1993, Dr F. conc luded t h a t t h e r e was no evidence of h a b i t u a t i o n 
to m e t h a d o n e , b u t w e n t beyond the r emi t of his in s t ruc t ions in t h a t he 
expressed d o u b t s abou t t he accoun t of t he inc ident which the appl ican t 
had given to t he police. 

T h e repor t was lodged wi th the C o u n t y C o u r t p u r s u a n t to t he dis t r ic t 
j u d g e ' s o r d e r of 6 M a y 1993. At t h a t s t age , n o t w i t h s t a n d i n g tha t the 
repor t was adverse to the i r c l ient ' s i n t e r e s t s and t e n d e d to i n c r i m i n a t e 
her , the app l i can t ' s lawyers did not a p p e a l aga ins t t he o r d e r or apply to 
vary its t e r m s . 

O n 27 J u l y 1994, by consen t , t he cour t m a d e a r e s idence o rde r in 
respec t of bo th ch i ld ren to the fa ther wi th con tac t to the app l i can t , and 
g r a n t e d supervis ion o rde r s to the Counc i l . 

T h e police, on l e a r n i n g of t he ex i s tence of t he r epo r t and t h a t it t e n d e d 
to i n c r i m i n a t e the app l i can t , appl ied to the C o u n t y C o u r t for an o rde r 
t h a t the r epo r t be disclosed to t h e m . O n 1 J u l y 1994, the m a t t e r hav ing 
been t r ans fe r r ed for d e t e r m i n a t i o n by the H igh C o u r t , J u d g e Bracewell 
m a d e an o rde r a u t h o r i s i n g disc losure of t he r epo r t to t he police. T h e 
app l ican t appea l ed aga ins t t he o r d e r on t he g rounds (i) t h a t the r epo r t 
was p ro t ec t ed by legal professional pr ivi lege; (ii) t ha t its d isclosure would 
infr inge he r pr ivi lege aga ins t se l f - incr iminat ion; and (iii) t h a t the j u d g e 
h a d e r r e d in the exercise of her d i sc re t ion in a u t h o r i s i n g the disclosure of 
t he r epo r t . O n 14 M a r c h 1995 the app l i can t ' s appea l was d i smissed by the 
C o u r t of Appea l , who refused the app l ican t leave to appea l to the H o u s e of 
Lords . Leave was s u b s e q u e n t l y g r a n t e d by the H o u s e of Lords on 22 M a y 
1995. O n 21 M a r c h 1996, by a major i ty of t h r e e to two, the H o u s e of Lords 
d i smissed the app l i can t ' s appea l (see "Re levan t d o m e s t i c law a n d p rac ­
t ice" for t he reasons for t he decis ion) . 

Following a child p ro tec t ion conference , t he ch i ld ren were removed 
from the Chi ld P ro t ec t i on Reg i s t e r in J u n e 1995, at which t i m e it was 
r e p o r t e d t h a t t hey w e r e living happi ly wi th the i r f a the r . T h e supervis ion 
o r d e r exp i red in Ju ly 1995 and the Counci l has had no fu r the r involve­
m e n t . 
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Accord ing to t he G o v e r n m e n t , t h e C r o w n Prosecu t ion Service, having 
cons ide red t he exper t r epo r t a n d fu r the r s t a t e m e n t s ob t a ined by the 
police, dec ided not to p ro secu t e t he appl ican t as t h e r e was insufficient 
evidence aga ins t he r . 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

T h e law in re la t ion to legal professional privi lege and l i t igat ion privi­
lege was ana lysed in some de ta i l by t he H o u s e of Lords in giving the i r 
j u d g m e n t in t h e i n s t an t case . In giving the j u d g m e n t of t he major i ty , Lord 
J a u n c e y r ea soned , inter alia, as follows: 

" [ V a r i o u s j u d g m e n t s h a v e ] all e m p h a s i s e d t h e i m p o r t a n t p a r t w h i c h l i t i g a t i o n pr iv i ­

l ege p l ays in a fa i r t r i a l u n d e r t h e a d v e r s a r i a l s y s t e m . T h i s r a i s e s t h e q u e s t i o n of 

w h e t h e r p r o c e e d i n g s u n d e r [ t h e C h i l d r e n Ac t 1989] a r c e s s e n t i a l l y a d v e r s a r i a l in t h e i r 

n a t u r e . If t h e y a r e , l i t i g a t i o n p r i v i l e g e m u s t c o n t i n u e t o p l ay i ts n o r m a l p a r t . If t h e y a r e 

n o t , d i f f e r en t c o n s i d e r a t i o n s m a v a p p l y . 

I a g r e e w i t h t h e P r e s i d e n t [of t h e F a m i l y Div i s ion] t h a t c a r e p r o c e e d i n g s a r e e s s e n ­

t ia l ly n o n - a d v e r s a r i a l . H a v i n g r e a c h e d t h a t c o n c l u s i o n a n d a l so t h a t l i t i g a t i o n p r iv i l ege 

is e s s e n t i a l l y a c r e a t u r e of a d v e r s a r i a l p r o c e e d i n g s it follows t h a t t h e m a t t e r is a t l a r g e 

for t h i s H o u s e to d e t e r m i n e w h a t if a n y ro le it h a s to p l a y in c a r e p r o c e e d i n g s . 

B e f o r e [ D r F.] cou ld r e p o r t it w a s n e c e s s a r y t o o b t a i n t h e l eave of t h e d i s t r i c t j u d g e 

u n d e r R u l e 4 .23 [of t h e F a m i l y P r o c e e d i n g s R u l e s 1991] to d i sc lose t o h i m t h e c o u r t 

p a p e r s . H i s r e p o r t a p p e a r s to h a v e b e e n b a s e d e n t i r e l y o n t h e h o s p i t a l c a s e n o t e s a n d 

t h e r e is n o s u g g e s t i o n t h a t he h a d a n y c o m m u n i c a t i o n w i t h t h e [ a p p l i c a n t ] . A c c o r d i n g l y 

all m a t e r i a l t o w h i c h he h a d a c c e s s w a s m a t e r i a l w h i c h w a s a l r e a d y a v a i l a b l e to t h e o t h e r 

p a r t i e s ... 

H o w e v e r in t h e s e p r o c e e d i n g s w h i c h a r c p r i m a r i l y n o n - a d v e r s a r i a l a n d i n v e s t i g a t i v e 

as o p p o s e d t o a d v e r s a r i a l t h e n o t i o n of a fair t r i a l b e t w e e n o p p o s i n g p a r t i e s a s s u m e s f a r 

less i m p o r t a n c e . I n t h e l a t t e r c a s e t h e j u d g e m u s t d e c i d e t h e c a s e in f a v o u r of one o r 

o t h e r p a r t y u p o n s u c h e v i d e n c e a s t h e y c h o o s e t o a d d u c e h o w e v e r m u c h he m i g h t wish 

for f u r t h e r e v i d e n c e o n a n y p o i n t . In t h e f o r m e r c a s e t h e j u d g e is c o n c e r n e d to m a k e a 

d e c i s i o n w h i c h is in t h e bes t i n t e r e s t of t h e ch i ld in q u e s t i o n a n d m a y m a k e o r d e r s w h i c h 

a r e s o u g h t by no p a r t y t o t h e p r o c e e d i n g s ( s e c t i o n s 1 0 ( l ) ( b ) , 3 1 ( 5 ) , 3 4 ( 5 ) [of t h e C h i l ­

d r e n Act 1989] ) . F u r t h e r m o r e t h e c o u r t h a s w i d e p o w e r s u n d e r R u l e 4.11 ( 9 ) ( 1 0 ) [of t h e 

F a m i l y P r o c e e d i n g s R u l e s 1991] t o r e q u i r e t h e g u a r d i a n ad litem to o b t a i n e x p e r t r e p o r t s 

a n d o t h e r a s s i s t a n c e . T h u s t h e c o u r t is s e e k i n g t o r e a c h a d e c i s i o n w h i c h will be in t h e 

b e s t i n t e r e s t s of s o m e o n e w h o is no t a d i r e c t p a r t y a n d is g r a n t e d i n v e s t i g a t i v e p o w e r s t o 

a c h i e v e t h a t e n d . In t h e s e c i r c u m s t a n c e s I c o n s i d e r t h a t t h e c a r e p r o c e e d i n g s u n d e r P a r t 

IV [of t h e C h i l d r e n Act 1989] a r e so far r e m o v e d f rom t h e n o r m a l a c t i o n s t h a t l i t i g a t i o n 

p r i v i l e g e h a s n o p l a c e in r e l a t i o n t o r e p o r t s o b t a i n e d by a p a r t y t h e r e t o w h i c h c o u l d no t 

h a v e b e e n p r e p a r e d w i t h o u t t h e l eave of t h e c o u r t to d i sc lose d o c u m e n t s a l r e a d y filed o r 

t o e x a m i n e t h e ch i ld . In r e a c h i n g t h i s c o n c l u s i o n I a t t a c h c o n s i d e r a b l e i m p o r t a n c e t o t he 

fo l lowing d i c t u m of [ t h e P r e s i d e n t of t h e F a m i l y Div i s ion] in t h e O x f o r d s h i r e c a s e 

' I f a p a r t y , h a v i n g o b t a i n e d t h e leave of t h e c o u r t , w e r e to be a b l e to c o n c e a l , o r 

w i t h h o l d f rom t h e c o u r t , m a t t e r s w h i c h w e r e of i m p o r t a n c e a n d w e r e r e l e v a n t t o t h e 

f u t u r e of t h e ch i ld , t h e r e w o u l d be a r isk t h a t t h e w e l f a r e of t h e ch i ld w o u l d no t b e 

p r o m o t e d a s t h e C h i l d r e n Act 1989 r e q u i r e s . ' 



476 L. v. T H E U N I T E D KINGDOM DECISION 

I w o u l d a d d t h a t if l i t i g a t i o n p r iv i l ege w e r e to a p p l y to D r F . ' s r e p o r t it cou ld h a v e t h e 

effect of s u b o r d i n a t i n g t h e w e l f a r e of t h e chi ld t o t h e i n t e r e s t s of t h e a p p e l l a n t in p r e ­

s e r v i n g i ts c o n f i d e n t i a l i t y . T h i s w o u l d a p p e a r to f r u s t r a t e t h e p r i m a r y ob jec t of t h e Ac t . 

... I he b e t t e r v iew is t ha i i i t i ga l i on p r iv i l ege n e v e r a r o s e in i l i e in s i p l ace i a t h e i i i i . i n 

t h a t t h e c o u r t h a s p o w e r to o v e r r i d e i t . I t is e x c l u d e d by n e c e s s a r y i m p l i c a t i o n f rom t h e 

t e r m s a n d ove ra l l p u r p o s e of t h e A c t . T h i s d o e s n o t of c o u r s e affect p r i v i l e g e a r i s i n g 

b e t w e e n so l i c i to r a n d c l i e n t . . . 

W h e r e a c o u r t is a s k e d to m a k e a n o r d e r for d i s c l o s u r e c o m p l i a n c e w i t h w h i c h is l ikely 

to involve t h e d a n g e r of s e l f - i n c r i m i n a t i o n by t h e d e f e n d a n t a n o r d e r p r o d u c i n g s u c h a 

r e s u l t s h o u l d no t be m a d e ... T h i s , h o w e v e r , w a s n o t s u c h a c a s e . W h e n t h e a p p e l l a n t 

a p p l i e d for t h e o r d e r of 6 M a y 1993 t h e d i s t r i c t j u d g e h a d n o r e a s o n to s u p p o s e t h a i t h e 

r e p o r t w h i c h w a s s o u g h t m i g h t i n c r i m i n a t e t h e p e r s o n w h o w a s s e e k i n g it . In t h a t s i t u ­

a t i o n he c a n n o t be c r i t i c i s ed for r e q u i r i n g d i s c l o s u r e of t h e r e p o r t t o all p a r t i e s . It w a s 

on ly w h e n t h e r e p o r t b e c a m e a v a i l a b l e t h a t i ts pos s ib l e i n c r i m i n a t i n g effect b e c a m e 

k n o w n a n d it w a s at t h a t s t a g e w h e n t h e [ a p p l i c a n t ] w a s first in a p o s i t i o n t o a d v a n c e h e r 

c l a i m lo p r iv i l ege by s e e k i n g a v a r i a t i o n of t h a t p a r i of t h e o r d e r w h i c h r e q u i r e d t h e 

r e p o r t to be filed. In t h e e v e n t s h e filed t h e r e p o r t w i t h o u t t a k i n g a n y s t e p s t o a s s e r t a 

c l a i m of p r iv i l ege . T h u s t h e [ a p p l i c a n t ] v o l u n t a r i l y i n i t i a t e d t h e p r o c e s s , d id no t a p p e a l 

t h e o r d e r w h e n it w a s m a d e a n d o b t e m p c r e d it w i t h o u t s e e k i n g a v a r i a t i o n n o t w i t h ­

s t a n d i n g t h e u n f a v o u r a b l e n a t u r e o f t h e r e p o r t h a d by t h e n b e c o m e a p p a r e n t . " 

In giving the j u d g m e n t of the minor i ty , Lord Nicholls gave a m o n g s t his 
r ea sons the following: 

". . . T h e e x p r e s s i o n a d v e r s a r i a l c a r r i e s w i t h it a c o n n o t a t i o n of c o n f r o n t a t i o n a n d 

conf l ic t . Idea l ly , t h e s e c h a r a c t e r i s t i c s h a v e n o p l a c e in fami ly p r o c e e d i n g s . In fami ly 

p r o c e e d i n g s all p a r t i e s s h o u l d be w o r k i n g t o g e t h e r to a s s i s t t h e c o u r t in finding t h e 

a n s w e r w h i c h will bes t p r o m o t e t h e w e l f a r e of t h e ch i ld . In p r a c t i c e m a t t e r s a r e no t so 

s i m p l e . A f a t h e r w h o is a l l e g e d to h a v e s e x u a l l y a b u s e d his s t e p d a u g h t e r is c o n c e r n e d to 

p r o t e c t h is o w n r e p u t a t i o n a s wel l a s h is f ami ly life. H e c a n h a r d l y be b l a m e d if h e 

r e g a r d s t h e p r o c e e d i n g s a s n o less c o n f r o n t a t i o n a l a n d a d v e r s a r i a l t h a n a n y o t h e r civil 

p r o c e e d i n g s . T h i s f e a t u r e t h r o w s l i t t l e l i gh t , if any , on t h e p r e s e n t q u e s t i o n . 

At b o t t o m , t h e a n s w e r t o t h e p r e s e n t q u e s t i o n t u r n s on w h a t a r e t h e r e q u i r e m e n t s of 

p r o c e d u r a l f a i r n e s s in t h e c o n d u c t of f ami ly p r o c e e d i n g s . I n t h i s c o n t e x t t h e c o n t r a s t 

b e t w e e n i n q u i s i t o r i a l a n d a d v e r s a r i a l n e e d s h a n d l i n g w i t h c a r e , for a t l ea s t t w o r e a s o n s . 

F i r s t , t h e c o n t r a s t s u g g e s t s t h a i p r o c e e d i n g s a r e e i t h e r who l ly a d v e r s a r i a l o r who l ly 

i n q u i s i t o r i a l . T h e y p a r t a k e who l ly of o n e c h a r a c t e r o r who l ly of t h e o t h e r . T h i s is no t 

a lways so. P r o c e e d i n g s m a y p o s s e s s s o m e a d v e r s a r i a l f e a t u r e s a n d s o m e i n q u i s i t o r i a l 

f e a t u r e s . F a m i l y p r o c e e d i n g s a r e a n e x a m p l e . 

S e c o n d , a n d m o r e i m p o r t a n t l y , t h e c o n t r a s t c a n all t o o eas i ly d i v e r t a t t e n t i o n f rom 

t h e c r u c i a l q u e s t i o n . F a i r n e s s is a u n i v e r s a l r e q u i r e m e n t in t h e c o n d u c t of all f o r m s of 

p r o c e e d i n g s , i n q u i s i t o r i a l as m u c h as a d v e r s a r i a l , a l t h o u g h t h e r e q u i r e m e n t s of f a i r n e s s 

v a r y w i d e l y f rom o n e type of p r o c e e d i n g s to a n o t h e r . T h e r e q u i r e m e n t s of f a i r n e s s 

d e p e n d u p o n m a t t e r s s u c h a s t h e n a t u r e of p r o c e e d i n g s , t h e s u b j e c t m a t t e r b e i n g c o n ­

s i d e r e d , t h e r u l e s g o v e r n i n g t h e c o n d u c t of t h e p r o c e e d i n g s , t h e p a r t i e s invo lved , t h e 

c o m p o s i t i o n of t h e t r i b u n a l , a n d t h e c o n s e q u e n c e s of t h e d e c i s i o n . T h e d i s t i n c t i o n 

b e t w e e n t h e a d v e r s a r i a l a n d i n q u i s i t o r i a l n a t u r e of p r o c e e d i n g s is n o m o r e i m p o r t a n t 

t h a n o n e of t h e s e e l e m e n t s , a l t h o u g h s o m e t i m e s a ve ry i m p o r t a n t e l e m e n t . T h e c ruc i a l 

q u e s t i o n is n o t w h e t h e r , a n d lo w h a t e x t e n t , t h e p r o c e e d i n g s a r e i n q u i s i t o r i a l r a t h e r 
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t h a n a d v e r s a r i a l . T h e q u e s t i o n to be a d d r e s s e d is w h a t is r e q u i r e d if t h e p r o c e e d i n g s a r e 
t o be c o n d u c t e d fair ly. 

F a m i l y p r o c e e d i n g s a r e c o u r t p r o c e e d i n g s . T h e c o u r t h a s t o m a k e d e c i s i o n s a f f ec t i ng , 

o f t en p r o f o u n d l y , t h e w h o l e f u t u r e of a ch i ld a n d his o r h e r fami ly . W h e n e v e r n e c e s s a r y , 

t h e c o u r t m a k e s findings of fac t . It g o e s w i t h o u t s a y i n g t h a t t h e p a r t i e s t o s u c h p r o ­

c e e d i n g s a r e e n t i t l e d t o h a v e a fa i r h e a r i n g . W h a t e v e r f a i r n e s s d o e s o r d o e s n o t r e q u i r e 

in o t h e r c o n t e x t s , in t h i s c o n t e x t a fa i r h e a r i n g i n c l u d e s a t l ea s t t h e r i g h t t o p r e s e n t 

o n e ' s c a s e a n d t o cal l e v i d e n c e . 

U n d e r E n g l i s h l aw a n e s t a b l i s h e d i n g r e d i e n t of th i s r i g h t is l e g a l p r o f e s s i o n a l pr ivi ­

l e g e . P a r t i e s p r e p a r i n g for a c o u r t h e a r i n g m a y o b t a i n l ega l adv ice in c o n f i d e n c e . A p a r t y 

c a n n o t be r e q u i r e d to d i sc lose c o m m u n i c a t i o n s b e t w e e n h i m s e l f a n d his l awyer , o r 

c o m m u n i c a t i o n s b e t w e e n t h e l a w y e r a n d t h i r d p a r t i e s w h i c h c o m e i n t o e x i s t e n c e for t h e 

p u r p o s e s of o b t a i n i n g l ega l adv i ce in c o n n e c t i o n w i t h p r o c e e d i n g s . A p r o o f of e v i d e n c e 

f r o m a w i t n e s s is n o t d i s c l o s a b l e . N o r is a r e p o r t o b t a i n e d f r o m a p o t e n t i a l w i t n e s s of 

e x p e r t o p i n i o n . A p a r t y m a y be r e q u i r e d to p r o d u c e a w i t n e s s s t a t e m e n t o r e x p e r t ' s 

r e p o r t in a d v a n c e as a p r e c o n d i t i o n to t h e a d m i s s i o n of t h a t e v i d e n c e a t t h e h e a r i n g , b u t 

h e is n o t r e q u i r e d t o d i sc lose p roo f s of w i t n e s s e s w h o s e e v i d e n c e h e d o e s not i n t e n d to 

a d d u c e a t t h e h e a r i n g . T h e p u b l i c i n t e r e s t in a p a r t y b e i n g ab le to o b t a i n i n f o r m e d legal 

adv ice in c o n f i d e n c e p r e v a i l s ove r t h e p u b l i c i n t e r e s t in a l l r e l e v a n t m a t e r i a l b e i n g 

a v a i l a b l e t o c o u r t s w h e n d e c i d i n g c a s e s . 

I c a n s e e n o r e a s o n w h y p a r t i e s to f ami ly p r o c e e d i n g s s h o u l d n o t be a s m u c h e n t i t l e d 

t o a fair h e a r i n g h a v i n g t h e s e f e a t u r e s a n d s a f e g u a r d s a s p a r t i e s t o o t h e r c o u r t p r o ­

c e e d i n g s . I n d e e d , it m u s t b e d o u b t f u l w h e t h e r a p a r e n t w h o is d e n i e d t h e o p p o r t u n i t y t o 

o b t a i n l ega l adv ice in c o n f i d e n c e is a c c o r d e d t h e fa i r h e a r i n g to w h i c h h e is e n t i t l e d 

u n d e r A r t i c l e 6 § 1, r e a d in c o n j u n c t i o n w i t h A r t i c l e 8 of t h e E u r o p e a n C o n v e n t i o n for 

t h e P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s . 

... [A]n e x p e r t c a n be c o m p e l l e d t o give e v i d e n c e o n a n i s sue in t h e p r o c e e d i n g s , even 

if h e h a s a l r e a d y m a d e a p r i v i l e g e d r e p o r t t o a p a r t y w h o d e c i d e s t o p u t t h a t r e p o r t in 

e v i d e n c e . I m u s t n o w a d d r e s s a n a r g u m e n t t h a t , t h i s b e i n g so , i m p o s i n g a c o n d i t i o n is n o 

m o r e t h a n s o u n d a n d s e n s i b l e c a s e m a n a g e m e n t . W h e n t h e c o u r t i m p o s e s t h e c o n d i t i o n 

it is d o i n g n o m o r e t h a n a c h i e v e , by a c o n v e n i e n t a n d e x p e d i t i o u s r o u t e , a r e s u l t t h e 

c o u r t c o u l d in a n y e v e n t a c h i e v e : p r o d u c t i o n of t h e e x p e r t ' s e v i d e n c e on a n i s sue in t h e 

p r o c e e d i n g s . 

If t h i s w e r e t h e on ly effect of a d i s c l o s u r e c o n d i t i o n , I w o u l d a g r e e w i t h t h e s u b m i s ­

s ion . In p r a c t i c e , h o w e v e r , a d i s c l o s u r e c o n d i t i o n w o u l d be b o u n d t o h a v e a n i n h i b i t i n g 

effect o n c o m m u n i c a t i o n s b e t w e e n t h e so l i c i to r a n d t h e e x p e r t . A n e x p e r t ' s r e p o r t 

u s u a l l y h a s t o be r e a d in c o n j u n c t i o n w i t h t h e l e t t e r of i n s t r u c t i o n s . T h e so l i c i to r would 

a l w a y s be l o o k i n g o v e r his s h o u l d e r , c o n s c i o u s he is w r i t i n g a n ' o p e n ' a n d not p r i v i l e g e d 

l e t t e r . T h e e x p e r t w o u l d n e e d to conf ine h i m s e l f s t r i c t l y t o t h e i s s u e o n w h i c h h i s adv ice 

is c o m p e l l a b l e , a n d not r a n g e m o r e wide ly , b e c a u s e his r e p o r t a l s o w o u l d be o p e n a n d 

no t p r i v i l e g e d . T h e s e w o u l d be s i g n i f i c a n t i n r o a d s i n t o t h e f r e e d o m a n d f r a n k n e s s of 

c o n f i d e n t i a l c o m m u n i c a t i o n w h i c h t h e p r i v i l e g e e x i s t s t o s e c u r e . F o r t h i s r e a s o n a d is ­

c l o s u r e c o n d i t i o n g o e s b e y o n d t h e c o n v e n i e n t o r d e r i n g of e v i d e n c e . 

T h i s m i s c h i e f is no t c u r e d by g iv ing a p a r t y l eave t o r e t u r n t o t h e c o u r t a n d a p p l y for 

t h e d i s c l o s u r e c o n d i t i o n to be l i f ted a f t e r t h e r e p o r t h a s b e e n p r e p a r e d . T h e r e cou ld be 

n o c e r t a i n t y t h a t t h e c o n d i t i o n w o u l d be l i f ted. So a t t h e e a r l i e r s t a g e , w h e n t h e r e p o r t is 

b e i n g o b t a i n e d , t h e i n h i b i t i o n s o n f r e e d o m of c o m m u n i c a t i o n w o u l d st i l l be p r e s e n t . 
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Y o u r L o r d s h i p s w e r e to ld [by c o u n s e l for t h e a p p l i c a n t ] t h a t t h e p r e s e n t p r a c t i c e is a 

c a u s e of c o n s i d e r a b l e a n x i e t y t o p a r e n t s . I w o u l d e x p e c t t h i s t o be so. T h e r e a r e b o u n d to 

be p r o b l e m s w h e n c o n f i d e n t i a l i t y is r e m o v e d f rom c o m m u n i c a t i o n s a p a r t y n e e d s t o 

m a k e in p r e p a r i n g p r o p e r l y for a h e a r i n g . I Hn no t t h i n k t h e p r e s e n t p r a c t i c e c a n be 

r e g a r d e d as s a t i s f a c t o r y . " 

COMPLAINTS 

1. Relying on Art ic le 6 § 1 of t he Conven t ion , t he app l ican t compla ined 
tha t : 

(a) she was depr ived of a fair t r i a l in t h a t , s ince he r r ight to ob t a in an 
expe r t r epo r t was m a d e subject to a condi t ion tha t she disclose the r epor t , 
she was compel l ed to elect b e t w e e n commis s ion ing the r epor t , t h e r e b y 
d ives t ing he rse l f of the n o r m a l privi leges avai lable to the app l ican t , 
n a m e l y legal professional privi lege and the pr ivi lege aga ins t self- incrimi­
na t ion , or not commiss ion ing a r epor t to t he d e t r i m e n t of her abil i ty to 
receive advice and p rosecu t e h e r case; 

(b) t he o r d e r d i r ec t ing disclosure of the repor t to t he police was such 
as to infr inge her r ight aga ins t se l f - incr iminat ion and so u n d e r m i n e he r 
r ight to a fair t r ia l in respec t of any c r imina l c h a r g e s which m i g h t be 
b r o u g h t aga ins t he r . 

2. T h e appl ican t compla ined t h a t t he obl iga t ion to disclose the repor t 
a m o u n t e d to an in t e r f e r ence wi th he r p r iva t e a n d family life u n d e r p a r a ­
g r a p h 1 of Art ic le 8 of the Conven t i on which was not jus t i f ied u n d e r t he 
t e r m s of p a r a g r a p h 2 . 

PROCEDURE 

T h e app l ica t ion was i n t roduced before t he E u r o p e a n C o m m i s s i o n of 
H u m a n R i g h t s (" the C o m m i s s i o n " ) on 16 S e p t e m b e r 1996 a n d r eg i s t e r ed 
on 18 D e c e m b e r 1996. 

O n 11 S e p t e m b e r 1997 the C o m m i s s i o n dec ided to c o m m u n i c a t e the 
appl ica t ion to the G o v e r n m e n t . 

T h e G o v e r n m e n t ' s w r i t t e n obse rva t ions were s u b m i t t e d on 
21 N o v e m b e r 1997. T h e app l ican t repl ied on 6 F e b r u a r y 1998. 

O n 21 J a n u a r y 1998 the C o m m i s s i o n g r a n t e d the appl ican t legal a id. 
O n 1 N o v e m b e r 1998, by o p e r a t i o n of Art ic le 5 § 2 of Protocol No. 11 to 

t he C o n v e n t i o n , t he case fell to be e x a m i n e d by the C o u r t . 

THE LAW 

1. T h e appl ican t compla ined u n d e r Art ic le 6 § 1 of t he Conven t i on t h a t 
she was subject to an obl iga t ion to disclose an expe r t r epor t ob t a ined by 
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he r in child ca re p roceed ings and t h a t th is r epo r t was also disclosed out­
side the p roceed ings to t he police in b r e a c h of he r privi lege aga ins t self-
inc r imina t ion . 

Art ic le 6 § 1, in its r e levan t p a r t s , provides as follows: 

" I n t h e d e t e r m i n a t i o n of his civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to a 

fair ... h e a r i n g . . . " 

(a) As r e g a r d s the app l i can t ' s a l l ega t ion t h a t t he d isc losure condi t ion 
r e n d e r e d the child ca re p roceed ings unfai r , the G o v e r n m e n t s t a t e d tha t 
the p r i m a r y cons ide ra t ion in t he se p roceed ings was t he welfare of the 
child a n d she could c la im no r ight to conf ident ia l i ty in her expe r t r epor t s 
since th is would s u b o r d i n a t e t he chi ld 's i n t e r e s t s to her own. T h e repor t 
con ta ined in fact no conf ident ia l m a t e r i a l and in any event the exper t 
wi tness could have been s u b p o e n a e d as a wi tness and would have been 
bound to a n s w e r any ques t i ons as to the opinion which he had formed after 
r ead ing the hospi ta l case no tes . 

T h e app l ican t c o n t e n d e d t h a t t he r e p o r t was necessa ry to refute the 
a l l ega t ion be ing m a d e in t he p roceed ings t h a t t he child had regularly-
inges ted m e t h a d o n e . She s u b m i t t e d t h a t t h e cour t s were bound by p re ­
vious case- law on disc losure and appea l aga ins t t he d isc losure condi t ion in 
the child ca re p roceed ings themse lves would have b e e n futile. A possible 
app l ica t ion to lift the d isc losure condi t ion after the r epo r t had been m a d e 
was not re levan t since the app l ican t could not be ce r t a in t he condi t ion 
would be lifted p r io r to commiss ion ing the r epo r t . Since the exper t 
exp res sed his opin ion on issues which were not r e q u e s t e d by the appl ican t , 
t h e r e was indeed no basis to an t i c ipa t e t h e difficulties. She emphas i s ed 
tha t the pr inc ip le of disclosure as app l ied in t he child ca re p r o c e d u r e 
m e a n t t h a t she was faced wi th t he choice of e i t he r p u r s u i n g he r case 
p roper ly in t he ca re p roceed ings , t h e r e b y j e o p a r d i s i n g her posi t ion in any 
c r imina l inves t iga t ion , or p r o t e c t i n g he rse l f aga ins t i nc r imina to ry m a ­
ter ia l be ing disclosed to t he p rosecu t ing a u t h o r i t i e s , t h e r e b y sacrificing 
he r abil i ty to cha l lenge a l lega t ions m a d e aga ins t h e r in t he care proceed­
ings. 

T h e C o u r t recal ls t h a t m a t t e r s conce rn ing the admiss ion of evidence 
a re governed p r imar i ly by the ru les of d o m e s t i c law — this includes issues 
r e l a t ing to the disc losure by pa r t i e s of the i r evidence and the ca tegor ies of 
d o c u m e n t s to which privi lege m a y apply. T h e C o u r t ' s task is to a sce r t a in 
w h e t h e r t he p roceed ings , cons idered as a whole , inc lud ing the way in 
which evidence was s u b m i t t e d , we re fair (see, for e x a m p l e , the Liidi v. 
Swi tze r land j u d g m e n t of 1 5 J u n e 1992, Ser ies A no. 238, p . 20, § 43) . 

T h e C o u r t no tes t h a t t he ru le r e g a r d i n g disc losure of expe r t evidence 
appl ied to all pa r t i e s in the C h i l d r e n Act p roceed ings , who were a w a r e of 
this r e q u i r e m e n t . Whi le t he app l ican t a r g u e d t h a t she was placed in an 
invidious posi t ion of choosing w h e t h e r or not to risk o b t a i n i n g an exper t 
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opinion in view of this r e q u i r e m e n t , t he C o u r t observes t h a t t he o t h e r 
p a r t i e s in t he p roceed ings would also have had to face this d i l e m m a . In 
this case , t he appl ican t did choose to ob t a in an expe r t r epo r t which con­
ta ined an adverse opinion on one poin t . Since t he app l i can t , who was 
legally r e p r e s e n t e d , would have b e e n able , if she so wished, to seek o t h e r 
evidence to c o u n t e r t he effect of t h a t aspec t or to p r e s e n t any a r g u m e n t s 
re levan t to the credibi l i ty or weight to be a t t a c h e d to the opinion, t he 
C o u r t is not p e r s u a d e d t h a t she was depr ived of a n a d e q u a t e or p r o p e r 
o p p o r t u n i t y to p r e s e n t her case . Nor was she p laced in a less favourable 
posi t ion t h a n any o t h e r pa r ty in the p roceed ings . F u r t h e r , as t he app l ican t 
a g r e e d to t he final o r d e r issued by the cour t in t he p roceed ings , the C o u r t 
is u n a b l e to e x a m i n e w h e t h e r t he cour t ac ted in any way a rb i t r a r i ly or 
u n r e a s o n a b l y in t h e way it assessed the evidence before it. 

T h e C o u r t conc ludes t h a t t he obl igat ion imposed on the app l i can t to 
disclose t he expe r t ' s r epo r t did not depr ive her of a fair t r ial in the p ro ­
ceed ings , t a k e n as a whole . H e r c o m p l a i n t s m u s t the re fo re be re jec ted as 
be ing mani fes t ly i l l-founded wi th in t he m e a n i n g of Art ic le 35 §§ 3 and 4 of 
t he Conven t ion . 

(b) As r e g a r d s the app l i can t ' s a l lega t ion t h a t t he d isc losure infr inged 
he r r ight aga ins t se l f - incr iminat ion, the G o v e r n m e n t s u b m i t t e d t h a t , 
since no c r imina l p roceed ings were in fact b r o u g h t , t h e r e could be no 
b r e a c h of her r ight aga ins t se l f - incr iminat ion and po in ted out t h a t if 
c r imina l p roceed ings had been b rough t she could have m a d e appl ica t ions 
at t h a t t i m e tha t the r epor t should not be a d m i t t e d as evidence . T h e y also 
s u b m i t t e d tha t t he app l ican t could have a p p e a l e d aga ins t the d isc losure 
condi t ion imposed w h e n the cour t g r a n t e d he r pe rmiss ion to disclose 
conf ident ia l m a t e r i a l s to a n expe r t . She m a y the re fo re be r e g a r d e d as 
hav ing waived any object ions in this respec t . Nor - s ince it a p p e a r s t h a t 
t he exper t based h imse l f solely on hospi ta l records wi thou t in te rv iewing 
the m o t h e r - was t h e r e any ques t i on of in fo rma t ion be ing disclosed from 
the appl ican t wh ich was not h i t h e r t o avai lable . 

T h e app l ican t po in ted out t h a t t he police sought access to t he r epo r t for 
the pu rpose of c r imina l p roceed ings and t h a t since t h e r e was no per iod of 
l imi t a t ion she still m igh t be c h a r g e d and t r ied at a fu ture t i m e a n d was 
still in j e o p a r d y . In any event , unt i l t he Crown Prosecu t ion Service dec ided 
not to p rosecu te (which d a t e was not known to t he app l i can t ) , she was a t 
risk of p rosecu t ion a n d facing a c r imina l c h a r g e . Even t h o u g h the ad­
missibi l i ty of t he repor t could be cha l l enged at any such t r ia l , it was a 
m a t t e r for the d i sc re t ion of t he j u d g e a n d t h e r e were no r e p o r t e d cases on 
the appl ica t ion of t he d iscre t ion in a case of this kind. 

T h e C o u r t observes t h a t while it has held tha t the privilege aga ins t self-
i nc r imina t i on is e m b r a c e d in t he concept of fair p r o c e d u r e g u a r a n t e e d in 
Art ic le 6 § 1 of the Conven t i on (see t he J o h n M u r r a y v. the U n i t e d King­
d o m j u d g m e n t of 8 F e b r u a r y 1996, Reports ojJudgments and Decisions 1996-1, 
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p . 49, § 45) the cases in which the privi lege was r e g a r d e d as a re levant 
cons ide ra t ion conce rned c r imina l p roceed ings . It does not find, in t he cir­
c u m s t a n c e s of t he p r e s e n t case , t h a t t he compulsory disc losure of an 
adverse expe r t r epo r t in child care p roceed ings themse lves conce rns any 
issue of se l f - incr iminat ion s e p a r a t e from t h e g e n e r a l cons ide ra t ions of 
fa i rness e x a m i n e d above. 

As r e g a r d s t he app l i can t ' s compla in t s t h a t t he r epo r t was disclosed to 
t he police, who were cons ide r ing w h e t h e r or not to b r ing c r imina l pro­
ceedings , the C o u r t no tes t h a t no p roceed ings were in fact b r o u g h t . T h e 
C o u r t has no reason to doub t the G o v e r n m e n t ' s submiss ion t h a t the 
C r o w n Prosecu t ion Service dec ided tha t t h e r e was insufficient evidence to 
p rosecu te . Since m o r e t h a n six years have now passed since t he incident in 
ques t ion , t he risk, adve r t ed to by t he app l ican t , t h a t a decis ion to prose­
cu t e m i g h t be t a k e n in the fu ture , a p p e a r s to t he C o u r t to be hypothe t ica l . 

However , even a s s u m i n g t h a t t he p r e l im ina ry s teps t a k e n by the police 
by way of inves t iga t ion r e n d e r e d the appl icant subject to a "cr imina l 
c h a r g e " for t he pu rposes of b r ing ing the g u a r a n t e e s of Art ic le 6 § 1 in to 
play, t he C o u r t cons iders t h a t t he ob l iga t ion to p roduce an e x p e r t r epor t 
m u s t be d i s t ingu i shed from coercion placed on an accused to give evidence 
aga ins t herself. As t he C o u r t held in the S a u n d e r s case (see t he S a u n d e r s 
v. t he U n i t e d K i n g d o m j u d g m e n t of 17 D e c e m b e r 1996, Reports 1996-VI, 
pp. 2064-65, § 69), the r ight not to i nc r imina t e oneself is p r imar i ly 
conce rned wi th r e spec t ing t he will of t he accused pe r son to r e m a i n silent 
and does not e x t e n d to t he use in c r imina l p roceed ings of m a t e r i a l which 
m a y be ob t a ined from the accused t h r o u g h the use of compul so ry powers 
and which has a n ex i s tence i n d e p e n d e n t of the will of t he accused (for 
e x a m p l e , d o c u m e n t s , b r e a t h , blood, u r i n e and t issue s a m p l e s ) . In t h a t 
sense , t he compulsory p roduc t ion of t he adverse r e p o r t of t he expe r t did 
not involve any in f r ingemen t of t he app l i can t ' s pr ivi lege not to incr imi­
n a t e herself. T h e C o u r t observes t h a t t he expe r t did not ques t i on or 
in terv iew the app l ican t and t h e r e b y pass on in his r epor t any confidences 
from the app l i can t , bu t re fe r red only to t he hosp i ta l no tes . 

T h e C o u r t finds the re fore t h a t t he app l i can t ' s compla in t s in this 
respec t disclose no violat ion of Art ic le 6 § 1 of t he Conven t i on and m u s t be 
re jec ted as be ing mani fes t ly i l l-founded wi th in the m e a n i n g of Ar t ic le 35 
§§ 3 a n d 4 of t he Conven t ion . 

2. T h e appl ican t s u b m i t t e d t h a t t he disclosure of the r epo r t also 
infr inged her r ight to respec t for family life con t r a ry to Art ic le 8 of the 
Conven t ion , t he re levan t p a r t s of which provide: 

"1. E v e r y o n e h a s t h e r i g h t to r e s p e c t for h i s . . . f ami ly life ... 

2 . T h e r e sha l l be n o i n t e r f e r e n c e by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e of t h i s r igh t 

e x c e p t such a s is in a c c o r d a n c e w i t h t h e l aw a n d is n e c e s s a r y in a d e m o c r a t i c soc ie ty in 

t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , p u b l i c s a f e t y o r t h e e c o n o m i c w e l l - b e i n g of t h e c o u n -



482 L. v. T H E U N I T E D K I N G D O M DECISION 

t ry , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e p r o t e c t i o n of h e a l t h o r m o r a l s , o r for 
t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of o t h e r s . " 

T h e C o u r t no tes t h a t t h e child ca r e p roceed ings involved t h e issues of 
access and cus tody of t he app l i can t ' s child and , in so far as they r e su l t ed in 
a decision of the cour t re jec t ing t he app l i can t ' s app l ica t ions for r e s idence , 
t hey m a y be r e g a r d e d as disclosing an in te r fe rence wi th t he app l i can t ' s 
r ight to respec t for her family life wi th in t he m e a n i n g of Art ic le 8 § 1 of the 
Conven t ion . 

As r e g a r d s w h e t h e r or not t h a t i n t e r f e rence was jus t i f ied in t e r m s of 
t h e second p a r a g r a p h of this Ar t ic le , t he C o u r t finds t h a t t he decis ion was 
t a k e n by a c o m p e t e n t cour t and , it is not con t e s t ed by the app l ican t , pur ­
sued the a im of t he welfare of the child. T h e only issue a r i s ing is w h e t h e r 
t he app l i can t ' s i n t e r e s t s as t he m o t h e r of t he child were p ro t ec t ed in the 
dec i s ion -mak ing p r o c e d u r e a d o p t e d in the case , in pa r t i cu l a r , in light of 
the obl igat ion to disclose the adverse expe r t r epo r t . T h e C o u r t ' s case-law 
es tab l i shes t h a t , while t h e r e a r e no explicit p r o c e d u r a l r e q u i r e m e n t s con­
ta ined in Art icle 8, whe re decisions may have a d ra s t i c effect on t he re la­
t ions be tween a p a r e n t and child a n d may become i r revers ib le , t h e r e is a 
p a r t i c u l a r need for p ro tec t ion aga ins t a r b i t r a r y in t e r fe rences . In a case 
w h e r e it was a l leged t h a t t he local a u t h o r i t y had not consu l ted the p a r e n t s 
of a child in its care before t a k i n g crucial decisions as to its fu tu re , the 
C o u r t held: 

" In t h e C o u r t ' s v iew, w h a t t h e r e f o r e h a s t o be d e t e r m i n e d is w h e t h e r , h a v i n g r e g a r d 

t o t h e p a r t i c u l a r c i r c u m s t a n c e s of t h e c a s e a n d n o t a b l y t h e s e r i o u s n a t u r e of t h e d e ­

c i s ions to be t a k e n , t h e p a r e n t s h a v e b e e n involved in t h e d e c i s i o n - m a k i n g p r o c e s s , s e e n 

as a w h o l e , to a d e g r e e suf f ic ien t to p r o v i d e t h e m w i t h t h e r e q u i s i t e p r o t e c t i o n of t h e i r 

i n t e r e s t s . If t h e y h a v e n o t , t h e r e will h a v e b e e n a f a i lu re to r e s p e c t t h e i r fami ly life a n d 

t h e i n t e r f e r e n c e r e s u l t i n g f rom t h e d e c i s i o n will not be c a p a b l e of b e i n g r e g a r d e d a s 

' n e c e s s a r y ' w i t h i n t h e m e a n i n g of A r t i c l e 8 . " ( W . v. t h e U n i t e d K i n g d o m j u d g m e n t o f 

8 J u l y 1987, S e r i e s A no . 121 , p p . 28 -29 , § 64) 

In the p re sen t case , the C o u r t recal ls t h a t the appl ican t faced a l lega t ions 
of a d m i n i s t e r i n g m e t h a d o n e to he r d a u g h t e r and ob t a ined leave of the 
cour t to submi t the cour t p a p e r s to an exper t for t he pu rpose of o b t a i n i n g a 
r epo r t on t he medica l a spec t s of t he case . It no tes t h a t , p u r s u a n t to the 
disc losure o rde r , she was u n d e r an obl igat ion to disclose this r epor t even if, 
as t u r n e d out , it con ta ined an e l e m e n t unfavourab le to her case - namely , 
a l t h o u g h the doc tor ' s r epo r t s t a t e d tha t t h e r e was no evidence t h a t the 
child had regu la r ly inges ted m e t h a d o n e , it added the opinion t h a t the 
app l i can t ' s account of acc iden ta l inges t ion on one occasion gave r ise to 
doub t s . In the p roceed ings which followed r e g a r d i n g the privilege which did 
or should a t t a c h to such exper t r e p o r t s , t he d o m e s t i c cour t s e m p h a s i s e d 
tha t C h i l d r e n Act p roceed ings c e n t r e d on the welfare of t he child a n d non-
adversa r i a l and invest igat ive cons ide ra t ions took the fore. O n t h a t basis , 
any m a t e r i a l re levant to t he fu ture of the child should not be wi thhe ld . 
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T h e C o u r t concurs wi th t he i m p o r t a n c e of the welfare of the child in 
cases conce rn ing ch i ld ren . T h i s m u s t not , however , p reven t a p a r e n t be ing 
able to pa r t i c ipa t e effectively in t he dec i s ion -mak ing process conce rn ing a 
child. It observes t h a t the d isc losure condi t ion in t he se p roceed ings 
appl ied po ten t ia l ly to all pa r t i e s and the re fore could, in o t h e r c i rcum­
s t ances , have o p e r a t e d in he r favour. It was also open to t he appl ican t to 
apply to ob t a in fu r the r evidence t o c o u n t e r t h e op in ion of t he doc tor . She 
was r e p r e s e n t e d by a solicitor a n d counse l and would have been able to 
p r e s e n t any a r g u m e n t s re levant to t he credibi l i ty or we igh t to be a t t a c h e d 
to t h e doc to r ' s opin ion. In t he even t , t he app l ican t a g r e e d to a consent 
o r d e r a w a r d i n g res idence to h e r d a u g h t e r ' s f a the r a n d it is not a p p a r e n t 
t h a t the app l ican t sought in the cour t p roceed ings to v indica te her posi­
t ion any fu r the r . In those c i r c u m s t a n c e s , it is not possible to assess 
w h e t h e r or not the offending passage in t he repor t would have played any 
signif icant or d i s p r o p o r t i o n a t e role in t he cou r t ' s decision. 

T h e C o u r t accordingly finds t h a t the d isc losure r e q u i r e m e n t r e g a r d i n g 
the expe r t ' s r epor t has not b e e n d e m o n s t r a t e d as depr iv ing the appl ican t 
of a p rope r or a d e q u a t e o p p o r t u n i t y to p ro tec t he r i n t e r e s t s . Any in ter ­
ference m a y the re fo re be r e g a r d e d as c o m p a t i b l e wi th t he r e q u i r e m e n t s of 
Art ic le 8 § 2 of the Conven t ion , in pa r t i cu l a r " the p ro tec t ion of hea l th or 
m o r a l s " and " the p ro tec t ion of the r ights a n d f reedoms of o t h e r s " in rela­
t ion to t he app l i can t ' s d a u g h t e r . 

It follows t h a t th i s p a r t of t he app l ica t ion is also to be re jec ted as be ing 
mani fes t ly i l l-founded wi th in t he m e a n i n g of Art ic le 35 §§ 3 and 4 of the 
Conven t ion . 

For t h e s e r ea sons , t he C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 





L. c. R O Y A U M E - U N I 

(Requête n° 34222/96) 

T R O I S I È M E S E C T I O N 1 

D É C I S I O N D U 7 S E P T E M B R E 1999 2 

1. S i é g e a n t e n u n e c h a m b r e c o m p o s é e d e M . J . - P . C o s t a , président, S i r N i c o l a s B r a t z a , 

M . L. L o u c a i d e s , M . P . K û r i s , M . W . F u h r m a n n , M . K. J u n g w i e r t , M . K. Train, juges, el d e 

M"" S. DoWc, grejjière de section. 

2. T r a d u c t i o n ; o r i g i n a l a n g l a i s . 





DÉCISION L. c. ROYAUME-UNI 487 

S O M M A I R E ' 

O b l i g a t i o n f a i t e à u n p a r e n t d e d i v u l g u e r u n e e x p e r t i s e d é f a v o r a b l e qu' i l 

ava i t d e m a n d é e d a n s l e c a d r e d ' u n e p r o c é d u r e d e p r i s e e n c h a r g e d 'un 

e n f a n t 

A r t i c l e 6 § 1 

Procès équitable - Procédure civile - Divulgation - Prise en charge d'un enfant - Expertise 

médicale - Obligation faite à un parent de divulguer une expertise défavorable qu'il avait 

demandée dans le cadre d'une procédure de prise en charge d'un enfant - Confidentialité des 

éléments relatifs au litige - Procédure pénale - Droit de ne pas s'incriminer soi-même 

A r t i c l e 8 

Vie familiale - Prise en charge d'un enfant - Obligation faite à un parent de divulguer une 

expertise défavorable qu 'il avait demandée dans le cadre d'une procédure de prise en charge d'un 

enfant - Ingérence - Protection des droits d'un parent dans le cadre d'une procédure de prise en 

charge - Intérêt de l'enfant dans une procédure de prise en charge - Protection de la santé ou de la 

morale - Protection des droits d'aulrui 

* 
* * 

L ' e n f a n t d e la r e q u é r a n t e fut a d m i s e à l ' hôp i t a l a p r è s avoir i n g é r é d e la m é t h a -

d o n e . T a n t la r e q u é r a n t e q u e le p è r e d e l ' enfan t é t a i e n t a lors h é r o ï n o m a n e s et on 

l eu r avai t p resc r i t à t ous les d e u x de la m é t h a d o n e c o m m e p r o d u i t d e s u b s t i t u t i o n . 

La police s o u p ç o n n a la r e q u é r a n t e d ' avoi r d é l i b é r é m e n t a d m i n i s t r é le p rodu i t à 

l ' enfant m a i s e s t i m a q u e les p r e u v e s é t a i e n t insuf f i san tes p o u r e n g a g e r des pour ­

su i t e s . L ' a u t o r i t é locale e n g a g e a u n e p r o c é d u r e d e pr i se en c h a r g e et ob t i n t u n e 

o r d o n n a n c e de pr i se e n c h a r g e p rov iso i re . La r e q u é r a n t e d e m a n d a l ' au to r i s a t i on 

au t r i b u n a l de c o m m u n i q u e r les d o c u m e n t s d e p r o c é d u r e , y c o m p r i s le doss ie r 

d ' h o s p i t a l i s a t i o n d e sa fille, en vue de l ' é l abo ra t i on d ' u n e e x p e r t i s e s u r la c o n s o m ­

m a t i o n d e m é t h a d o n e de l ' en fan t . Le j u g e a c c é d a à la d e m a n d e , p r é c i s a n t q u e 

c o n f o r m é m e n t à la p r a t i q u e g é n é r a l e d a n s le c a d r e d e s p r o c é d u r e s d e prise en 

c h a r g e d ' e n f a n t s , le r a p p o r t d e v r a i t ê t r e m i s à la d i spos i t i on d e l ' e n s e m b l e d e s 

p a r t i e s . L ' e x p e r t conc lu t q u e r ien n ' i n d i q u a i t u n e a c c o u t u m a n c e de l ' enfant à la 

m é t h a d o n e m a i s , o u t r e p a s s a n t son m a n d a t , e x p r i m a des d o u t e s q u a n t à la vers ion 

d e s fai ts d o n n é e p a r la r e q u é r a n t e . La pol ice o b t i n t a l o r s u n e o r d o n n a n c e d e 

d ivu lga t ion du r a p p o r t e n sa faveur . L ' appe l de la r e q u é r a n t e c o n t e s t a n t c e t t e 

o r d o n n a n c e fut r e j e t é p a r la C o u r d ' a p p e l et l ' i n t é r e s s é e fut é g a l e m e n t d é b o u t é e 

p a r la C h a m b r e d e s lo rds , au m o t i f q u e la con f iden t i a l i t é d e s é l é m e n t s re la t i fs a u 

li t ige ne s ' app l iqua i t pas a u x p r o c é d u r e s de pr i se en c h a r g e d ' e n f a n t s , qu i revê-

1. R é d i g e p a r le g re f fe , il ne lie p a s la C o u r . 
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t a i e n t u n c a r a c t è r e e s s e n t i e l l e m e n t non a c c u s a t o i r e , et q u ' a u c u n e q u e s t i o n n e se 

posa i t q u a n t a u d ro i t d e ne p a s s ' i n c r i m i n e r s o i - m ê m e . L a r e q u é r a n t e n e fut p a s 

pou r su iv i e . E n t r e - t e m p s , le t r i b u n a l , s u r la base d ' u n accord e n t r e les p a r t i e s , 

r end i t u n e o r d o n n a n c e o r t rovar t t la g a r d e au p è r e . 

1. Ar t ic le 6 S 1 : la règ le c o n c e r n a n t la d ivu lga t ion des e x p e r t i s e s s 'est a p p l i q u é e à 

l ' e n s e m b l e d e s p a r t i e s , q u i c o n n a i s s a i e n t c e t t e cond i t i on . L a r e q u é r a n t e a chois i d e 

d e m a n d e r u n e e x p e r t i s e , qui s 'est a v é r é e c o n t e n i r un avis dé favo rab le s u r u n po in t . 

T o u t e f o i s , é t a n t d o n n é q u e l ' i n t é r e s s é e , qu i é t a i t r e p r é s e n t é e en j u s t i c e , a u r a i t p u 

r e c h e r c h e r d ' a u t r e s é l é m e n t s d e p r e u v e p o u r c o n t r e b a l a n c e r l 'effet d e c e t t e 

r e m a r q u e ou p r é s e n t e r tou t m o y e n p e r t i n e n t c o n c e r n a n t la c réd ib i l i t é ou l ' impor ­

t a n c e à a t t a c h e r à cet avis, elle n ' a pas é t é p r ivée d ' u n e poss ib i l i té a p p r o p r i é e ou 

c o n v e n a b l e d e p r é s e n t e r sa d é f e n s e , e t n ' a p a s non p lu s é t é mise d a n s u n e pos i t ion 

m o i n s favorab le q u e t o u t e a u t r e p a r t i e à la p r o c é d u r e . En o u t r e , p u i s q u ' e l l e a 

a c c e p t é l ' o r d o n n a n c e r e n d u e p a r le t r i b u n a l , il es t imposs ib le d ' e x a m i n e r si le t r i ­

b u n a l a a p p r é c i é d e façon a r b i t r a i r e ou d é r a i s o n n a b l e les p r e u v e s p r o d u i t e s d e v a n t 

lui. Eu é g a r d à l ' e n s e m b l e d e la p r o c é d u r e , l 'obl iga t ion i m p o s é e à la r e q u é r a n t e d e 

d i v u l g u e r le r a p p o r t d e l ' expe r t ne l'a pas e m p ê c h é e d e bénéf ic ie r d ' u n p rocès 

é q u i t a b l e : dé fau t m a n i f e s t e de f o n d e m e n t . 

Q u a n t à la d ivu lga t ion du r a p p o r t à la pol ice , a u c u n e p r o c é d u r e n ' a en fait é t é 

i n s t i t u é e et le r i sque q u e la r e q u é r a n t e soit pou r su iv i e à l ' aven i r s e m b l e hypo­

t h é t i q u e . A s u p p o s e r m ê m e q u e les m e s u r e s p r é l i m i n a i r e s pr i ses p a r la police a i e n t 

fait t o m b e r la r e q u é r a n t e sous le c o u p d ' u n e « a c c u s a t i o n en m a t i è r e p é n a l e », 

l 'ob l iga t ion d e p r o d u i r e u n e e x p e r t i s e doi t se d i s t i n g u e r d u fait d e c o n t r a i n d r e u n 

accusé à t é m o i g n e r à sa c h a r g e . Le d ro i t de ne p a s s ' i n c r i m i n e r s o i - m ê m e n e 

s ' é t e n d pas à l ' u sage d e d o n n é e s q u e l 'on p e u t o b t e n i r d e l ' accusé en r e c o u r a n t à 

d e s pouvo i r s coe rc i t i l s m a i s q u i e x i s t e n t i n d é p e n d a m m e n t d e la vo lon t é d u s u s ­

pec t . D è s lors , l ' ob l iga t ion d e p r o d u i r e l ' expe r t i s e dé favorab le n ' a p a s e m p o r t é 

v io la t ion d u d ro i t de la r e q u é r a n t e de n e p a s c o n t r i b u e r à sa p r o p r e i n c r i m i n a t i o n : 

d é f a u t m a n i f e s t e de f o n d e m e n t . 

2. Ar t i c l e 8 : si l ' i n t é r ê t d e l ' en fan t c o n c e r n é est u n f a c t e u r i m p o r t a n t d a n s le 

c a d r e d ' u n e p r o c é d u r e d e pr i se en c h a r g e , il ne doi t pas e m p ê c h e r un p a r e n t d e 

p a r t i c i p e r e f fec t ivement au p roces sus déc i s ionne l . La cond i t i on de d i v u l g a t i o n 

s ' app l i qua i t p o t e n t i e l l e m e n t à l ' e n s e m b l e d e s p a r t i e s e t , en d ' a u t r e s c i r c o n s t a n c e s , 

a u r a i t pu o p é r e r en faveur d e la r e q u é r a n t e . Cel le-ci avai t en o u t r e la poss ib i l i té d e 

d e m a n d e r à recue i l l i r d ' a u t r e s é l é m e n t s p o u r c o n t r e b a l a n c e r l 'opinion de l ' e x p e r t . 

Elle é t a i t r e p r é s e n t é e en j u s t i c e et a u r a i t pu p r é s e n t e r t ou t a r g u m e n t p e r t i n e n t 

s u r la c réd ib i l i t é de cet avis ou l ' i m p o r t a n c e à y a t t a c h e r . Q u o i qu ' i l e n soi t , la 

r e q u é r a n t e a c o n s e n t i à u n e o r d o n n a n c e oc t royan t la g a r d e de sa fille au p è r e d e 

celle-ci , et n ' a pas c h e r c h é à d é f e n d r e p lus a v a n t sa pos i t ion au cou r s de la p ro ­

c é d u r e . D a n s ces cond i t i ons , il es t imposs ib l e d ' a p p r é c i e r si le p a s s a g e d é f a v o r a b l e 

du r a p p o r t a u r a i t ou non j o u é un rôle s ignif icat i f ou d i s p r o p o r t i o n n é d a n s la déc i ­

sion du t r i b u n a l . D è s lors , il n ' a pas é t é d é m o n t r é q u e la cond i t i on de d ivu lga t ion 

r e l a t i ve à l ' e x p e r t i s e a pr ivé la r e q u é r a n t e d ' u n e poss ib i l i té s a t i s f a i s an t e ou suffi­

s a n t e de p r o t é g e r ses i n t é r ê t s , e t t o u t e i n g é r e n c e é v e n t u e l l e doi t d o n c ê t r e consi­

d é r é e c o m m e jus t i f i ée , n o t a m m e n t a u x fins d e la p r o t e c t i o n d e la s a n t é ou de la 

m o r a l e et de la p r o t e c t i o n d e s d r o i t s e t l i b e r t é s d ' a u t r u i : dé fau t m a n i f e s t e d e 

f o n d e m e n t . 
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1996-1 
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(...) 

E N F A I T 

La r e q u é r a n t e [M"" L.] est u n e r e s so r t i s s an t e b r i t a n n i q u e née en 1970 
et domici l iée à M a n c h e s t e r . D e v a n t la Cour , elle est r e p r é s e n t é e par le 
cab ine t G r e e n & Со. , solicitors à M a n c h e s t e r . 

Les faits de la cause , tels qu ' i l s on t é té exposés p a r les pa r t i e s , peuven t 

se r é s u m e r c o m m e suit . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

La r e q u é r a n t e est la m è r e de deux en fan t s , E.L. et C L . , nés respec­

t i vemen t le 1" ma i 1990 et le 11 d é c e m b r e 1991. Le 1 6 j a n v i e r 1993, E.L. 

fut a d m i s e d a n s un é t a t grave à l 'hôpi ta l pour enfan t s de Booth Hall , à 

M a n c h e s t e r , ap r è s avoir ingéré une q u a n t i t é i n d é t e r m i n é e de m é t h a d o n e . 

Elle survécu t . 

A l ' époque de cet inc iden t , t a n t la r e q u é r a n t e q u e le pè r e des enfan t s 

é t a i en t fichés c o m m e h é r o ï n o m a n e s . O n leur avai t prescr i t à tous les deux 

de la m é t h a d o n e c o m m e p rodu i t de subs t i t u t ion . La police et le conseil 

munic ipa l de M a n c h e s t e r , l ' au to r i t é locale c h a r g é e de la p ro t ec t i on d e 

l 'enfance, e n q u ê t è r e n t sur l ' incident . La r e q u é r a n t e exp l iqua q u e sa fille 

avait i ngé ré la m é t h a d o n e p a r acc ident . La police la soupçonna d 'avoir 

d é l i b é r é m e n t a d m i n i s t r é le p rodu i t à l ' enfant , qui avai t m a l aux d e n t s e t 

qu 'e l le n ' a r r iva i t pas à ca lmer , afin de la faire d o r m i r , ma i s e s t i m a q u e les 

p reuves é t a i en t insuff isantes p o u r e n g a g e r des pou r su i t e s . 

Le conseil mun ic ipa l de M a n c h e s t e r (« le conseil ») e n g a g e a une pro­

cédure de pr i se en c h a r g e en ve r tu de la loi de 1989 sur les enfan t s e t , le 

22 j a n v i e r 1993, ob t in t de la Magistrales' Court de M a n c h e s t e r Ci ty qu 'e l le 

o r d o n n â t u n e m e s u r e de p ro tec t ion d ' u r g e n c e c o n c e r n a n t les en fan t s . Le 

29 j a n v i e r 1993, ap r è s q u e l 'affaire eu t é té déférée au County Court de 

M a n c h e s t e r , le conseil ob t in t u n e o r d o n n a n c e de pr ise e n c h a r g e pro­

visoire qu i fut r enouve lée pa r la sui te j u s q u ' à l 'émiss ion d ' une o r d o n n a n c e 

définit ive le 27 ju i l le t 1994. 

Le 6 m a i 1993, la r e q u é r a n t e , pa r l ' i n t e r m é d i a i r e de ses consei l lers 

j u r i d i q u e s , d e m a n d a au t r i b u n a l l ' au to r i sa t ion , en v e r t u de l 'ar t ic le 4.23 

du r è g l e m e n t de 1991 sur les p rocédure s re la t ives à la vie famil iale (Family 

Proceeclings Rules 1991), de c o m m u n i q u e r à u n exper t les d o c u m e n t s de 

p r o c é d u r e , qu i c o m p r e n a i e n t le dossier d 'hosp i ta l i sa t ion de E.L., en vue de 

l ' é labora t ion d 'un r a p p o r t sur la c o n s o m m a t i o n de m é t h a d o n e p a r la 

pe t i t e fille. Le juge-greff ier (district judge) émi t u n e o r d o n n a n c e aux t e r m e s 

de laquel le : 

« L e s p a r e n t s son t a u t o r i s é s à c o m m u n i q u e r à u n m é d e c i n e x p e r t les d o c u m e n t s d e 

p r o c é d u r e a u x fins de l ' é l a b o r a t i o n d ' u n r a p p o r t c o n c e r n a n t la f r é q u e n c e d e la c o n s o m -
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m a t i o n d e m é t h a d o n e p a r [E .L . ] . C e r a p p o r t s e r a d i v u l g u é à t o u t e s les p a r t i e s . Il do i t 

ê t r e r e m i s a v a n t le 27 m a i 1993. » 

L ' o r d o n n a n c e é ta i t conforme à la p r a t i q u e g é n é r a l e re la t ive à la com­

m u n i c a t i o n des expe r t i s e s a lors en v igueur d e v a n t le County Court d a n s le 

c ad re des p r o c é d u r e s de pr ise en c h a r g e d ' en fan t s , p r a t i q u e qu i fut u l té ­

r i e u r e m e n t e n t é r i n é e p a r la C o u r d ' appe l (Court qf Appeal) d a n s l 'affaire 

Oxfordshire County Council v. M. (1994, Fam., p . 151). En ve r tu de c e t t e 

o r d o n n a n c e , le r a p p o r t , lorsqu' i l sera i t p rodu i t , devai t ê t r e mis à disposi­

t ion de t ou t e s les p a r t i e s à la p r o c é d u r e ainsi q u e du t u t e u r ad litem à des 

fins de consu l t a t ion et de photocopie . 

La r e q u é r a n t e , pa r l ' i n t e rméd ia i r e de ses consei l lers j u r i d i q u e s , 

d e m a n d a à un exper t en pa tho log ie c l in ique , le D r F. d ' é l abo re r u n r a p p o r t . 

Celui-ci reçut p o u r i n s t ruc t ion de d o n n e r un avis sur la ques t ion de savoir si, 

à la l u m i è r e du doss ier d 'hosp i ta l i sa t ion dont la d ivulga t ion avait é té a u t o ­

r isée pa r le t r i b u n a l , l ' ingest ion de m é t h a d o n e p a r l ' enfant avait cons t i tué 

un inc ident isolé ou s ' inscrivait d a n s une série de tels inc iden ts . D a n s son 

r appor t d a t é du 10 aoû t 1993, le D r F. conclut q u e r ien n ' i nd iqua i t u n e 

a c c o u t u m a n c e à la m é t h a d o n e m a i s , o u t r e p a s s a n t son m a n d a t , e x p r i m a 

des d o u t e s q u a n t à la vers ion des faits d o n n é e pa r la r e q u é r a n t e à la police. 

Le r a p p o r t fut r e m i s au County Court c o n f o r m é m e n t à l ' o rdonnance 

r e n d u e le 6 ma i 1993 pa r le juge-greff ier . A ce m o m e n t - l à , b ien q u e le 

r a p p o r t ne fût pas favorable aux i n t é r ê t s de l eu r c l iente et t end î t à 

l ' inc r iminer , les avocats de la r e q u é r a n t e ne firent pas appe l con t r e 

l ' o rdonnance ni ne d e m a n d è r e n t à ce q u e sa t e n e u r fût modif iée . 

Le 27 ju i l l e t 1994, le t r i buna l , sur la base d ' u n accord e n t r e les pa r t i e s , 

r end i t u n e o r d o n n a n c e oc t royan t la g a r d e des deux enfan t s au pè re et un 

droi t de visite à la r e q u é r a n t e , sous la survei l lance du conseil . 

Lo r sque la police appr i t l ' ex is tence du r a p p o r t et le fait qu ' i l t enda i t à 

i nc r imine r la r e q u é r a n t e , elle d e m a n d a au County Court d ' o r d o n n e r que le 

r a p p o r t lui fût c o m m u n i q u é . Le 1" juillet 1994, l 'affaire ayan t é té déférée 

pour décis ion à la High Court, le j u g e Bracewel l r end i t u n e o r d o n n a n c e 

a u t o r i s a n t la d ivulga t ion du r a p p o r t à la police. La r e q u é r a n t e fit appe l de 

l ' o rdonnance , faisant valoir q u e i. le r a p p o r t é ta i t p ro t égé p a r le secre t 

profess ionnel de la défense ; ii. sa d ivulgat ion p o r t e r a i t a t t e i n t e à son droi t 

de ne pas c o n t r i b u e r à sa p rop re i nc r imina t ion ; et iii. le juge-greff ier avai t 

a b u s é de son pouvoir d i sc ré t ionna i r e en a u t o r i s a n t la d ivu lga t ion du r ap ­

por t . L a r e q u é r a n t e fut d é b o u t é e le 14 m a r s 1995 pa r la C o u r d ' appe l , qui 

lui refusa l ' au to r i sa t ion de saisir la C h a m b r e des lords . Le 22 ma i 1995, 

celle-ci au to r i s a l ' in té ressée à se pourvoir devan t elle. Le 21 m a r s 1996, par 

une major i t é de trois voix con t r e deux , la C h a m b r e des lords re je ta le 

pourvoi de la r e q u é r a n t e (voir les motifs de c e t t e décision d a n s la pa r t i e 

« Le droi t et la p r a t i q u e i n t e r n e s p e r t i n e n t s »). 

A la sui te d ' une conférence pour la p ro tec t ion de l 'enfance, le n o m des 

en fan t s fut effacé de la liste des enfan t s à r i sque en j u i n 1995 ; à ce t t e 
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é p o q u e , on r a p p o r t a qu ' i l s m e n a i e n t u n e vie h e u r e u s e chez leur pè re . 

L ' o r d o n n a n c e de survei l lance exp i r a en ju i l le t 1995 et le conseil depuis 

lors, n 'es t p lus imp l iqué d a n s ce t t e affaire. 

Selon le G o u v e r n e m e n t , le service des pou r su i t e s de la C o u r o n n e 

(Crown Prosecution Service) déc ida , à la l umiè r e du r a p p o r t d ' expe r t i se et 

d ' a u t r e s dépos i t ions recuei l l ies p a r la police, de ne pas poursu iv re la 

r e q u é r a n t e pour m a n q u e de p reuves à c h a r g e . 

B. Le dro i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

Le droi t re la t i f au secre t profess ionnel de la défense et à la confi­

den t i a l i t é des é l é m e n t s relat ifs à un li t ige a é té analysé en dé ta i l par la 

C h a m b r e des lords lorsqu 'e l le a r e n d u son a r r ê t en l ' espèce . L o r d j a u n c e y , 

en p r o n o n ç a n t l ' a r rê t de la ma jo r i t é , a n o t a m m e n t exposé le r a i sonne­

m e n t suivant : 

« [ D i v e r s j u g e m e n t s o n t ] t o u s s o u l i g n é le rô le i m p o r t a n t q u e j o u e la c o n f i d e n t i a l i t é 

d e s é l é m e n t s r e l a t i f s a u l i t ige p o u r l ' é q u i t é d ' u n e p r o c é d u r e a c c u s a t o i r e . C e l a sou lève la 

q u e s t i o n d e s avo i r si la p r o c é d u r e p r é v u e p a r [la loi d e 1989 s u r les e n f a n t s ] est ou n o n d e 

n a t u r e e s s e n t i e l l e m e n t a c c u s a t o i r e . D a n s l ' a f f i r m a t i v e , la c o n f i d e n t i a l i t é d e s d o c u m e n t s 

r e l a t i f s a u l i t ige doi t c o n t i n u e r à j o u e r son rô le n o r m a l . D a n s le cas c o n t r a i r e , d i f f é r e n t s 

f a c t e u r s p e u v e n t e n t r e r e n l i g n e d e c o m p t e . 

J e s o u s c r i s à l 'avis d u p r é s i d e n t [de la Family Division] s e lon l e q u e l u n e p r o c é d u r e d e 

p r i s e e n c h a r g e a u n c a r a c t è r e e s s e n t i e l l e m e n t n o n a c c u s a t o i r e . E u é g a r d à c e t t e con­

c l u s i o n et a u fait q u e la c o n f i d e n t i a l i t é d e s é l é m e n t s r e l a t i f s a u l i t ige es t a v a n t t o u t u n 

p r o d u i t d e la p r o c é d u r e a c c u s a t o i r e , il s ' e n s u i t q u e n o t r e C o u r a t o u t e l a t i t u d e p o u r 

t r a n c h e r la q u e s t i o n d e savo i r q u e l rô l e é v e n t u e l c e t t e c o n f i d e n t i a l i t é do i t j o u e r d a n s 

u n e p r o c é d u r e d e p r i s e e n c h a r g e . 

A v a n t q u e [le d o c t e u r F.] p u i s s e é l a b o r e r u n r a p p o r t , il é t a i t n é c e s s a i r e , e n v e r t u d e 

l ' a r t i c l e 4 .23 [du r è g l e m e n t d e 1991 s u r les p r o c é d u r e s r e l a t i v e s à la v ie f a m i l i a l e ] , 

d ' o b t e n i r du j u g e - g r e f f i e r l ' a u t o r i s a t i o n d e lui c o m m u n i q u e r les d o c u m e n t s d e p r o ­

c é d u r e . Il a p p a r a î t q u e s o n r a p p o r t se fonde e n t i è r e m e n t su r le d o s s i e r d ' h o s p i t a l i s a t i o n 

et r i e n n ' i n d i q u e qu ' i l ai t eu le m o i n d r e c o n t a c t a v e c la [ r e q u é r a n t e ] . P a r c o n s é q u e n t , 

t o u s les é l é m e n t s a u x q u e l s il a eu a c c è s é t a i e n t d é j à à la d i s p o s i t i o n d e l ' e n s e m b l e des 

p a r t i e s . (...) 

T o u t e f o i s , d a n s u n e t e l l e p r o c é d u r e , q u i est e s s e n t i e l l e m e n t u n e p r o c é d u r e d ' e n q u ê t e 

à c a r a c t è r e n o n a c c u s a t o i r e , la n o t i o n d e p r o c è s é q u i t a b l e e n t r e les p a r t i e s a d v e r s e s 

r e v ê t b e a u c o u p m o i n s d ' i m p o r t a n c e q u e d a n s le cas d ' u n e p r o c é d u r e a c c u s a t o i r e , où le 

j u g e doi t t r a n c h e r l ' a f fa i re e n f a v e u r d e l ' u n e ou l ' a u t r e d e s p a r t i e s e n f o n c t i o n d e s é lé­

m e n t s de p r e u v e q u ' e l l e s c h o i s i s s e n t d e p r o d u i r e , m ê m e s'il a u r a i t s o u h a i t é d i s p o s e r 

d ' a u t r e s é l é m e n t s s u r t e l ou te l p o i n t . D a n s le p r e m i e r c a s , le b u t d u m a g i s t r a t est d e 

r e n d r e u n e déc i s i on d a n s l ' i n t é r ê t d e l ' e n f a n t e n q u e s t i o n , e t il p e u t é m e t t r e d e s o r d o n ­

n a n c e s q u i ne son t so l l i c i t ées p a r a u c u n e d e s p a r t i e s à la p r o c é d u r e ( a r t i c l e s 10 § 1 b ) , 31 

§ 5 , 3 4 § 5 [de la loi d e 1989 s u r les e n f a n t s ] ) . E n o u t r e , le j u g e a d e s p o u v o i r s é t e n d u s e n 

v e r t u d e l ' a r t i c l e 4.11 a l i n é a s 9 et 10 [du r è g l e m e n t d e 1991 s u r les p r o c é d u r e s r e l a t i v e s à 

la vie f a m i l i a l e ] s ' a g i s s a n t d e d e m a n d e r a u t u t e u r ad lilem d ' o b t e n i r d e s e x p e r t i s e s ou 

u n e a u t r e f o r m e d ' a s s i s t a n c e . L e j u g e c h e r c h e d o n c à p a r v e n i r à u n e d é c i s i o n q u i s e r a la 
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m e i l l e u r e p o u r les intérêts d e c | u e l q u ' u n q u i n ' e s t p a s d i r e c t e m e n t p a r t i e , e t d i s p o s e 

p o u r ce fa i re de p o u v o i r s d ' e n q u ê t e . D a n s ces c o n d i t i o n s , j ' e s t i m e q u e la p r o c é d u r e d e 

p r i s e e n c h a r g e p r é v u e a u c h a p i t r e I V [de la loi d e 1989 s u r les e n f a n t s ] s ' é l o i g n e t e l l e ­

m e n t d e s p r o c é d u r e s n o r m a l e s q u e la c o n f i d e n t i a l i t é d e s é l é m e n t s r e l a t i f s a u l i t ige n ' a 

p a s s a p l ace s ' a g i s s a n t d e s r a p p o r t s o b t e n u s p a r u n e p a r t i e , q u i n ' a u r a i e n t p a s pu ê t r e 

é l a b o r é s s a n s l ' a u t o r i s a t i o n d u j u g e d e d i v u l g u e r d e s d o c u m e n t s dé j à p r o d u i t s ou d ' i n ­

t e r r o g e r l ' e n f a n t . P o u r p a r v e n i r à c e t t e c o n c l u s i o n , j ' a t t a c h e u n e i m p o r t a n c e c o n s i d é ­

r a b l e à l ' op in ion s u i v a n t e [du p r é s i d e n t d e la Family Division] e x p o s é e d a n s l ' a f fa i re d u 

O x f o r d s h i r e (...) : 

« Si l ' u n e d e s p a r t i e s , a p r è s avo i r o b t e n u l ' a u t o r i s a t i o n d u t r i b u n a l , p o u v a i t d i s ­

s i m u l e r ou n e p a s s o u m e t t r e à ce lu i -c i d e s q u e s t i o n s importantes ou p e r t i n e n t e s p o u r 

l ' a v e n i r d e l ' e n f a n t , c e l a r i s q u e r a i t d e d e s s e r v i r les i n t é r ê t s d e ce lu i -c i , c o n t r a i r e m e n t 

à ce q u e r e q u i e r t la loi de 1989 s u r les e n f a n t s . » 

J ' a j o u t e r a i s q u e si la c o n f i d e n t i a l i t é d e s é l é m e n t s r e l a t i f s a u l i t ige d e v a i t s ' a p p l i q u e r 

a u r a p p o r t du d o c t e u r F . , el le p o u r r a i t avo i r p o u r effet d e s u b o r d o n n e r le b i e n - ê t r e de 

l ' e n f a n t à l ' i n t é r ê t d e la p a r t i e a p p e l a n t e à p r é s e r v e r s a c o n f i d e n t i a l i t é , ce q u i , s c m b l e -

t-il , i r a i t à l ' e n c o n t r e de l 'obje t p r i n c i p a l d e la loi. 

(...) Le m i e u x e s t d e c o n s i d é r e r q u e la c o n f i d e n t i a l i t é d e s é l é m e n t s r e l a t i f s a u l i t ige 

n ' e s t j a m a i s p r é s u m é e p l u t ô t q u e d e d i r e q u e le j u g e a le p o u v o i r d e p a s s e r o u t r e . Le 

l ibel lé et l 'obje t g é n é r a l d e la loi i m p l i q u e n t n é c e s s a i r e m e n t , p a r d é d u c t i o n , l ' exc lus ion 

d e c e t t e c o n f i d e n t i a l i t é . C e l a b i e n e n t e n d u ne c o n c e r n e p a s le s e c r e t d e s r e l a t i o n s e n t r e 

u n solicitor e t s o n c l i e n t . (...) 

Lorsqu 'on d e m a n d e à u n e j u r i d i c t i o n d e r e n d r e u n e o r d o n n a n c e d e d i v u l g a t i o n d o n t 

l ' e x é c u t i o n r i s q u e d ' a m e n e r le d é f e n d e u r à c o n t r i b u e r à sa p r o p r e i n c r i m i n a t i o n , el le ne 

do i t p a s é m e t t r e u n e o r d o n n a n c e p r o d u i s a n t u n te l r é s u l t a t (...) T e l n ' é t a i t t o u t e f o i s p a s 

le c a s . L o r s q u e la p a r t i e a p p e l a n t e a sol l ic i té l ' o r d o n n a n c e d u 6 m a i 1993, le j u g e - g r e f f i e r 

n ' a v a i t a u c u n e r a i s o n de s u p p o s e r q u e le r a p p o r t e n q u e s t i o n p o u r r a i t i n c r i m i n e r la 

p e r s o n n e q u i le d e m a n d a i t . D è s lo r s , il ne s a u r a i t ê t r e c r i t i q u é p o u r avo i r o r d o n n é la 

d i v u l g a t i o n du r a p p o r t à l ' e n s e m b l e d e s p a r t i e s . C e n ' e s t q u e l o r s q u e le r a p p o r t a é t é 

c o m m u n i q u é q u ' i l s 'es t a v é r é q u ' i l p o u v a i t avoi r p o u r effet d ' i n c r i m i n e r [la r e q u é r a n t e ] , 

e t c ' e s t à ce s t a d e q u e cel le-ci a é t é p o u r la p r e m i è r e fois e n m e s u r e d e fa i re va lo i r la 

c o n f i d e n t i a l i t é d e s é l é m e n t s r e l a t i f s a u l i t ige en so l l i c i t an t la m o d i f i c a t i o n d e la p a r t i e 

d e l ' o r d o n n a n c e q u i e x i g e a i t la p r o d u c t i o n d u r a p p o r t . E n l ' o c c u r r e n c e , e l le a p r o d u i t le 

r a p p o r t s a n s p r e n d r e a u c u n e m e s u r e p o u r fa i re va lo i r s o n d r o i t à la c o n f i d e n t i a l i t é . D è s 

lors , [ la r e q u é r a n t e ] a v o l o n t a i r e m e n t e n g a g é le p r o c e s s u s , n ' a p a s c o n t e s t é l ' o r d o n ­

n a n c e l o r s q u e cel le-ci a é t é é m i s e et s'y es t c o n f o r m é e s a n s d e m a n d e r à ce q u ' e l l e fût 

m o d i f i é e , b i e n q u e le c a r a c t è r e d é f a v o r a b l e à s e s i n t é r ê t s d u r a p p o r t fût a l o r s d e v e n u 

a p p a r e n t . » 

Lord Nicholls , au nom de la m i n o r i t é , exposa n o t a m m e n t les motifs 

su ivants : 

« (...) L e t e r m e a c c u s a t o i r e a u n e c o n n o t a t i o n d e c o n f r o n t a t i o n et d e conf l i t . D a n s 

l ' i déa l , ces c a r a c t é r i s t i q u e s n ' o n t p a s l e u r p l a c e d a n s u n e p r o c é d u r e r e l a t i v e à la vie 

f ami l i a l e . D a n s u n e t e l l e p r o c é d u r e , t o u t e s les p a r t i e s d e v r a i e n t t r a v a i l l e r e n s e m b l e 

p o u r a i d e r le t r i b u n a l à t r o u v e r la s o l u t i o n q u i r é p o n d r a a u m i e u x a u x i n t é r ê t s d e l ' en ­

fan t . E n p r a t i q u e , les c h o s e s n e s o n t p a s si s i m p l e s . U n p è r e a c c u s é d ' a v o i r c o m m i s d e s 

a b u s s e x u e l s s u r sa bel le-f i l le c h e r c h e r a à p r o t é g e r sa p r o p r e r é p u t a t i o n a in s i q u e s a vie 

f a m i l i a l e . O n p e u t d i f f i c i l emen t le b l â m e r d e c o n s i d é r e r la p r o c é d u r e c o m m e n ' é t a n t p a s 
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m o i n s conf l ic tue l le et accusa to i re q u e toute a u t r e procédure civi le . C e t t e caracté ­

r i s t ique ne p e r m e t g u è r e , voire pas du tout , de résoudre la q u e s t i o n qui se pose en l'es­

pèce . 

Au fond, la réponse à c e l t e q u e s t i o n est l iée à ce l l e de savoir q u e l l e s sont les e x i g e n c e s 

t enant à l 'équité du procès d a n s la c o n d u i t e d'une i n s t a n c e re lat ive à la vie famil ia le . 

D a n s ce c o n t e x t e , l 'opposi t ion entre les beso ins de na t ure inquis i to ire et c e u x de carac­

tère accusato ire néces s i t e d'être n u a n c é e , pour au m o i n s d e u x raisons. P r e m i è r e m e n t , 

c e t t e oppos i t ion s u g g è r e q u e la procédure est soit c o m p l è t e m e n t accusato ire soit c o m ­

p l è t e m e n t inquis i to ire . Elle procède e n t i è r e m e n t de l'un de ces d e u x carac tères o u 

e n t i è r e m e n t de l 'autre. T e l n'est pas toujours le cas . U n e ac t ion peut avoir des part icu­

lari tés de na ture accusato ire et c er ta ines carac tér i s t iques inquis i to ires . Les procédures 

re lat ives à la vie fami l ia le en sont un e x e m p l e . 

D e u x i è m e m e n t , et plus important , c e t t e oppos i t ion ne peut q u e trop fac i l ement 

d é t o u r n e r l 'a t tent ion de la q u e s t i o n d é t e r m i n a n t e . L 'équi té est u n e e x i g e n c e universe l le 

pour la condu i t e de tou te forme d ' ins tance , tant inquis i to ire qu 'accusa to i re , b ien que les 

e x i g e n c e s d 'équi té var ient l a r g e m e n t d'un type de procédure à l 'autre . C e s e x i g e n c e s 

d é p e n d e n t de q u e s t i o n s te l les q u e la na tur e de la p r o c é d u r e , son objet , les règ les régis­

sant la condu i t e de l ' ins tance , les part ies i m p l i q u é e s , la c o m p o s i t i o n du tr ibunal , et les 

c o n s é q u e n c e s de la déc i s ion . La d i s t inc t ion entre le carac tère accusato ire ou la nature 

inquis i to ire d'une procédure n'est pas plus i m p o r t a n t e q u e ces a u t r e s fac teurs , b ien 

qu'e l le cons t i tue parfois un é l é m e n t capi ta l . La q u e s t i o n crucia le n'est pas de d é t e r m i ­

ner si et dans que l l e m e s u r e la procédure est inquis i to ire ou accusa to i re , m a i s de savoir 

que l s sont les é l é m e n t s requ i s pour qu'e l le soit c o n d u i t e é q u i l a b l e m e n t . 

Les procédures re la t ives à la vie famil ia le sont des i n s t a n c e s jud ic ia ires . Le tribunal 

doit prendre des déc i s ions qui ont u n e inc idence , que lque fo i s profonde , sur tout l 'avenir 

d'un enfant et celui de sa fami l le . Le cas é c h é a n t , le tribunal procède à des cons ta ta t i ons 

de fait. Il va sans dire q u e les part ies à de te l les procédures ont droit à un procès équi­

table . Q u e l l e s que so ient les e x i g e n c e s d 'équi té dans d 'autres c o n t e x t e s , d a n s ce cadre , 

un procès équ i tab le i m p l i q u e au moins le droit de p r é s e n t e r s e s m o y e n s de d é f e n s e et d e 

c i ter des t é m o i n s . 

En droit ang la i s , un é l é m e n t r e c o n n u d e ce droit es t le secre t profess ionne l de la 

d é f e n s e . Les part ies qui se préparent à u n e a u d i e n c e p e u v e n t obten ir un avis jur id ique 

conf ident ie l . O n ne peut e x i g e r d'une part ie qu'e l le révè le les c o m m u n i c a t i o n s entre 

e l l e - m ê m e et son avocat , ou entre l'avocat et des t iers , qui ont pour but d 'obtenir un avis 

juridique re lat i f à la procédure . L e s d o c u m e n t s rapportant des t é m o i g n a g e s ne peuvent 

ê tre d ivu lgués . La m ê m e règle vaut pour un rapport o b t e n u d'un t é m o i n p o t e n t i e l ayant 

u n e cer ta ine e x p e r t i s e . O n peut e x i g e r à l 'avance d'une part ie qu'e l le produise la dépo­

s i t ion d'un t é m o i n ou le rapport d'un exper t en tant q u e cond i t ion préa lable à l 'admis­

sibi l i té de cet é l é m e n t de p r e u v e à l 'audience , m a i s el le n'est pas t e n u e de d ivu lguer les 

d o c u m e n t s rapportant les propos de t é m o i n s qu 'e l l e n'a pas l ' intent ion de c i ter à com­

paraître à l 'audience . L' intérêt public d 'une part ie à pouvoir ob ten ir un avis jur id ique 

éclairé et conf ident ie l prévaut sur l ' intérêt public à ce q u e les t r i b u n a u x d i sposent d e 

tous les é l é m e n t s p e r t i n e n t s pour déc ider d'une affaire. 

J e ne vois pas pourquoi les part ies à u n e procédure re lat ive à la vie fami l ia le auraient 

m o i n s le droit de bénéf i c i er d'un procès équ i tab le p r é s e n t a n t ces carac tér i s t iques et 

g a r a n t i e s que des part ies à d 'autres in s tances jud ic ia ires . En effet , il est d o u t e u x qu'un 

parent qui n'a pas la poss ibi l i té d'obtenir un avis jur id ique conf ident ie l bénéf i c i e du 

procès équ i tab le a u q u e l il a droit e n vertu d e l'article 6 § 1 c o m b i n é avec l'article 8 de la 
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C o n v e n t i o n e u r o p é e n n e de s a u v e g a r d e des Dro i t s de l ' H o m m e et des Libertés fonda­

m e n t a l e s . 

(...) U n exper t peut ê tre contraint d e d é p o s e r sur une q u e s t i o n d a n s le cadre de la 

procédure , m ê m e s'il a déjà c o m m u n i q u é un rapport conf ident ie l à u n e part i e qui a 

d é c i d é de produire ce rapport en tant q u e m o y e n de p r e u v e . J e dois à présent répondre à 

l 'argument cons i s tant à dire que ce la é t a n t , le fait d ' imposer u n e condi t ion procède 

d'une g e s t i o n sa ine et i n t e l l i g e n t e des affaires . En i m p o s a n t ce t t e cond i t ion , le tr ibunal 

ne fait rien de plus q u e parvenir par une voie c o m m o d e et rapide à un résul tat qu'il 

aurait a t te in t de toute façon : la product ion du t é m o i g n a g e d'un exper t sur u n e q u e s t i o n 

p e n d a n t la procédure . 

J ' a d m e t t r a i s l ' argument s'il s 'agissait du seul effet d'une condi t ion de d ivu lgat ion . En 

pra t ique toute fo i s , u n e te l l e condi t ion peut avoir un effet inh ib i teur sur les c o m m u n i ­

c a t i o n s entre le soliciter et l 'expert . Le rapport d'un exper t doit g é n é r a l e m e n t ê tre lu à la 

lumière de la le t tre de m a n d a t . Le soliciter regardera toujours par -dessus son é p a u l e , 

consc ient qu'il est en train d'écrire u n e l e t tre « p u b l i q u e » et non conf ident i e l l e . 

L'expert devra se borner s t r i c t e m e n t à trai ter la q u e s t i o n pour laque l l e son avis est 

ob l igato ire , et n o n o u t r e p a s s e r son m a n d a t , car son rapport perdrait alors son carac tère 

conf ident ie l pour deven ir publ ic . C e l a const i tuera i t u n e restr ic t ion s ignif icat ive à la 

l iberté et la franchise de la c o m m u n i c a t i o n conf ident ie l l e q u e le secret profess ionne l de 

la d é f e n s e vise à garant ir . Pour c e t t e raison, u n e cond i t ion de d ivu lgat ion va au-de là 

d'une d e m a n d e n o r m a l e de preuves . 

C e t inconvén ient n'est pas c o m p e n s é par le fait de d o n n e r à u n e part ie l 'autor isat ion 

de saisir de n o u v e a u le tr ibunal et de d e m a n d e r la levée de la cond i t ion de d ivu lgat ion 

après l ' é laborat ion du rapport , puisqu' i l ne peut y avoir a u c u n e cer t i tude q u e c e t t e 

condi t ion sera l evée . Ains i , au s tade a n t é r i e u r de la product ion du rapport , les inhibi­

t ions t enant à la l iberté de c o m m u n i c a t i o n sera i en t toujours p r é s e n t e s . 

[Le conse i l de la r e q u é r a n t e ] a e x p l i q u é à c e t t e C o u r q u e la prat ique ac tue l l e est 

source d 'ango i s se cons idérab le pour les parent s . J e veux bien le croire . D e s p r o b l è m e s 

p e u v e n t se poser lorsqu'on lève la conf ident ia l i t é des c o m m u n i c a t i o n s n é c e s s a i r e s à u n e 

part ie pour se préparer c o n v e n a b l e m e n t à un procès . J e ne p e n s e pas q u e la prat ique 

ac tue l l e puisse ê tre cons idérée c o m m e sa t i s fa i sante . » 

G R I E F S 

1. I n v o q u a n t l 'ar t icle 6 § 1 de la Conven t ion , la r e q u é r a n t e se p la in t : 

a) de ne pas avoir bénéficié d 'un procès équ i t ab l e en ce q u e son droi t 

de d e m a n d e r à un exper t d ' é l abo re r un r a p p o r t a é té soumis à u n e condi­

t ion de d ivu lga t ion de ce r a p p o r t , ce qui l'a c o n t r a i n t e à choisir e n t r e 

c o m m a n d e r le r a p p o r t , en r e n o n ç a n t pa r l à - m ê m e aux dro i t s don t bénéfi­

cie n o r m a l e m e n t tout d e m a n d e u r , à savoir le secre t profess ionnel de la 

défense et le droi t de ne pas s ' i nc r imine r so i -même , et ne pas c o m m a n d e r 

le r a p p o r t , au d é t r i m e n t de ses possibi l i tés de recuei l l i r un avis et de p ré ­

p a r e r sa défense ; 

b) q u e l ' o rdonnance en ve r tu de laque l le le r appor t a é té d ivulgué à la 

police é ta i t de n a t u r e à p o r t e r a t t e i n t e à son droi t de ne pas c o n t r i b u e r à 
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sa p rop re i nc r imina t i on et à son dro i t à u n procès équ i t ab l e q u a n t à tou te 

accusa t ion péna l e pouvan t ê t r e d i r igée con t re elle. 

2. La r e q u é r a n t e se p la in t q u e l 'obl igat ion de d ivu lguer le r appor t 

s 'analyse en u n e ingé rence d a n s sa vie pr ivée et familiale a u r e g a r d de 

l 'ar t ic le 8 § 1 de la Conven t ion , qui n 'es t pas jus t i f iée au r e g a r d du p a r a ­

g r a p h e 2 de cet a r t ic le . 

P R O C É D U R E 

La r e q u ê t e a é té i n t rodu i t e d e v a n t la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») le 16 s e p t e m b r e 1996 et enreg is ­

t r ée le 18 d é c e m b r e 1996. 

Le 11 s e p t e m b r e 1997, la C o m m i s s i o n a décidé de c o m m u n i q u e r la 

r e q u ê t e au G o u v e r n e m e n t . 

C e d e r n i e r a p r é s e n t é ses obse rva t ions écr i tes le 21 n o v e m b r e 1997. La 

r e q u é r a n t e y a r é p o n d u le 6 février 1998. 

Le 21 j a n v i e r 1998, la C o m m i s s i o n a a d m i s la r e q u é r a n t e au bénéfice de 

l ' ass is tance jud ic i a i r e . 

Le 1" n o v e m b r e 1998, en appl ica t ion de l 'ar t icle 5 § 2 du Pro tocole n" 11 

à la Conven t ion , l 'affaire a é té t r a n s m i s e à la C o u r . 

E N D R O I T 

1. La r e q u é r a n t e se p la in t sur le t e r r a i n de l 'ar t ic le 6 § 1 de la Con­

ven t ion d 'avoir é té soumise à u n e obl iga t ion de d ivulguer le r a p p o r t d 'un 

expe r t qu 'e l l e avait c o m m a n d é d a n s le c ad re d ' une p r o c é d u r e de pr i se en 

cha rge d ' un enfant , et q u e ce r a p p o r t a é g a l e m e n t é té d ivulgué à la police 

hors du cad re de la p r o c é d u r e , en violat ion de son dro i t de ne pas cont r i ­

b u e r à sa p r o p r e i nc r imina t ion . 

L 'a r t i c le 6 § 1, en ses disposi t ions p e r t i n e n t e s , se lit a insi : 

« T o u t e p e r s o n n e a droit à ce q u e sa cause soit e n t e n d u e é q u i t a b l e m e n t (...) par un 

tribunal (...) qui déc idera (...) des c o n t e s t a t i o n s sur ses droits et ob l iga t ions d e caractère 

civil (...) » 

a) Q u a n t à l ' a l légat ion de la r e q u é r a n t e selon laquel le la condi t ion de 

d ivulgat ion a f rappé d ' in iqu i t é la p r o c é d u r e de prise en c h a r g e , le Gou­

v e r n e m e n t aff irme q u e la cons idé ra t ion essent ie l le d a n s ce t t e p rocédure a 

é té le b i en -ê t r e de l ' enfant et q u e l ' i n t é ressée ne peu t pas faire valoir u n 

droi t à la conf ident ia l i té des r a p p o r t s d ' expe r t i s e pu i sque cela sub­

o r d o n n e r a i t l ' i n té rê t de l 'enfant au s ien p r o p r e . Le r a p p o r t ne con tena i t 

en fait a u c u n é l é m e n t conf ident ie l e t , d a n s tous les cas , l ' exper t a u r a i t pu 

ê t r e ass igné à c o m p a r a î t r e en t a n t q u e t é m o i n et a u r a i t é té t e n u de 
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r é p o n d r e à tou tes les ques t ions sur l 'opinion qu ' i l s 'é ta i t fo rmée ap rè s 

avoir lu le doss ier d 'hosp i ta l i sa t ion . 

Selon la r e q u é r a n t e , le r appor t é ta i t nécessa i re pour ré fu ter l ' a l léga t ion 

p r é s e n t é e p e n d a n t la p r o c é d u r e selon laque l le r e n i a n t avait r égu l i è re ­

m e n t ingé ré de la m é t h a d o n e . Elle p r é t e n d q u e les t r i b u n a u x é t a i en t 

t e n u s p a r la j u r i s p r u d e n c e sur la d ivulgat ion et qu ' i l a u r a i t é té vain de 

fo rmer un recours con t r e la condi t ion de d ivulga t ion d a n s le cad re de la 

p r o c é d u r e de prise en c h a r g e e l l e -même . La possibi l i té de solliciter la 

levée de la condi t ion de d ivulgat ion ap rè s l ' é t ab l i s semen t du r a p p o r t 

n 'ava i t a u c u n in t é r ê t en l 'espèce pu i sque la r e q u é r a n t e , avan t de com­

m a n d e r le r appo r t , ne pouvai t ê t r e c e r t a i n e q u e sa d e m a n d e de levée 

sera i t accuei l l ie . L ' expe r t ayan t e x p r i m é un avis sur des ques t i ons q u e la 

r e q u é r a n t e n 'ava i t pas invoquées , il n 'y avait en fait a u c u n moyen de p ré ­

voir ces difficultés. La r e q u é r a n t e soul igne q u e le pr inc ipe de la divulga­

t ion, tel qu ' i l a é té app l iqué clans la p r o c é d u r e de pr ise en cha rge , signifiait 

qu 'e l le é ta i t obligée de choisir , soit de se dé fendre c o n v e n a b l e m e n t d a n s le 

cad re de la p r o c é d u r e de prise en c h a r g e , c o m p r o m e t t a n t ainsi sa posi t ion 

dans le cad re d ' u n e éven tue l le e n q u ê t e c r imine l l e , soit de se p r é m u n i r 

con t re la d ivulgat ion aux au to r i t é s de pour su i t e s d ' é l é m e n t s à sa c h a r g e , 

et sacrifier a lors ses possibi l i tés de c o n t e s t e r les a l léga t ions faites à son 

encon t r e d a n s la p r o c é d u r e de pr ise en c h a r g e . 

La C o u r rappe l le que la recevabi l i té des p reuves relève au p r e m i e r chef 

des règles du droi t i n t e r n e - cela vau t pour les ques t ions re la t ives à la 

d ivulgat ion pa r les p a r t i e s de leurs moyens de p reuve et les ca tégor ies de 

d o c u m e n t s don t on peu t d e m a n d e r la conf ident ia l i té . La t âche de la C o u r 

consis te à r e c h e r c h e r si la p r o c é d u r e envisagée d a n s son e n s e m b l e , y 

compr i s le mode de p r é s e n t a t i o n des moyens de p reuve , revêt i t un ca rac ­

t è re équ i t ab l e (voir, p a r e x e m p l e , l ' a r rê t Lùdi c. Suisse du 15 j u i n 1992, 

série A n " 238, p . 20, § 4 3 ) . 

La C o u r c o n s t a t e q u e d a n s le cad re de la p r o c é d u r e re levant de la loi 

sur les en fan t s , la règle c o n c e r n a n t la d ivulgat ion des expe r t i s e s s 'est 

app l iquée à l ' ensemble des pa r t i e s , qui conna i s sa ien t ce t t e condi t ion . 

Alors q u e la r e q u é r a n t e p r é t e n d avoir é té p lacée d a n s u n e posi t ion i n t e ­

nab le cons i s t an t à choisir de r i sque r ou non, à la l umiè r e de c e t t e 

ex igence , de recuei l l i r l 'avis d 'un expe r t , la C o u r observe que les a u t r e s 

pa r t i e s à la p r o c é d u r e a u r a i e n t é g a l e m e n t eu à faire face à ce d i l e m m e . En 

l 'espèce, l ' in té ressée a choisi de d e m a n d e r le r a p p o r t d 'un expe r t , qu i 

con tena i t u n avis défavorable sur un poin t . C o n s i d é r a n t q u e la r e q u é ­

r a n t e , qu i avai t un r e p r é s e n t a n t légal , au ra i t pu , si elle l 'avait souha i t é , 

r e c h e r c h e r d ' a u t r e s é l é m e n t s de p reuve p o u r c o n t r e b a l a n c e r l'effet de 

ce t t e r e m a r q u e ou p r é s e n t e r tout moyen p e r t i n e n t c o n c e r n a n t la c ré ­

dibi l i té ou l ' impor t ance à a t t a c h e r à cet avis, la C o u r n 'es t pas convaincue 

qu 'e l l e a é té pr ivée d ' u n e possibil i té a p p r o p r i é e ou convenable de p ré ­

s e n t e r sa défense . Elle n ' a pas non plus é té mise d a n s u n e posi t ion moins 



DÉCISION L. c. ROYAUME-UNI +99 

favorable que tou te a u t r e p a r t i e à la p r o c é d u r e . E n o u t r e , pu i sque la 

r e q u é r a n t e a accep té l ' o rdonnance définit ive à l ' issue de la p r o c é d u r e , la 

C o u r n ' es t pas en m e s u r e d ' e x a m i n e r si le t r i buna l a d ' u n e m a n i è r e o u 

d ' une a u t r e appréc i é de façon a r b i t r a i r e ou d é r a i s o n n a b l e les p reuves 

p rodu i t e s devan t lui. 

La C o u r conclut q u e l 'obl igat ion imposée à la r e q u é r a n t e de d ivu lguer 

le r a p p o r t de l ' exper t ne l'a pas e m p ê c h é e de bénéficier d ' un procès équ i ­

tab le d a n s le c ad re de c e t t e p r o c é d u r e , cons idérée d a n s son e n s e m b l e . Dès 

lors, ses griefs doivent ê t r e re je tés pour défau t man i fe s t e de f o n d e m e n t a u 

sens de l 'ar t icle 35 §§ 3 et 4 de la Conven t ion . 

b) Q u a n t à l ' a l légat ion de la r e q u é r a n t e selon laque l le la d ivulgat ion a 

po r t é a t t e i n t e à son droi t de ne pas c o n t r i b u e r à sa p rop re i nc r imina t i on , 

le G o u v e r n e m e n t p r é t e n d qu ' i l ne pouvai t pas y avoir violat ion de ce droi t 

p u i s q u ' a u c u n e p r o c é d u r e péna l e n ' a en fait é té e n g a g é e , et soul igne que 

m ê m e si tel avai t é té le cas , l ' i n té ressée a u r a i t pu d e m a n d e r à ce m o m e n t -

là q u e le r a p p o r t ne fût pas a d m i s c o m m e p reuve . Il fait valoir é g a l e m e n t 

q u e la r e q u é r a n t e a u r a i t pu c o n t e s t e r la condi t ion de d ivu lga t ion imposée 

pa r le t r i buna l lorsqu' i l l'a au to r i s ée à c o m m u n i q u e r des é l é m e n t s confi­

den t ie l s à un expe r t . Dès lors , l 'on peu t cons idé re r q u e l ' in té ressée a 

r enoncé à p r é s e n t e r tou te excep t ion à cet égard . Puisqu ' i l a p p a r a î t que 

l ' exper t s'est fondé u n i q u e m e n t sur le dossier d 'hosp i t a l i sa t ion sans 

i n t e r r o g e r la m è r e , il n 'y avai t pas non plus de p rob l èmes t e n a n t à des 

in fo rmat ions qui lui a u r a i e n t é té révélées p a r la r e q u é r a n t e et qui 

n ' a u r a i e n t pas é té c o m m u n i q u é e s ju sque - l à . 

La r e q u é r a n t e soul igne que la police a d e m a n d é à avoir accès a u 

r a p p o r t d a n s le c ad re d ' u n e p r o c é d u r e péna l e et qu 'e l l e cour t toujours le 

r i sque d ' ê t r e inculpée et j u g é e à l 'avenir puisqu ' i l n 'y a pas de déla i d e 

p resc r ip t ion en l 'espèce. D a n s tous les cas , j u s q u ' à ce q u e le service des 

pour su i t e s de la C o u r o n n e déc ide de c lasser l 'affaire (décision dont la d a t e 

n ' a pas é té c o m m u n i q u é e à la r e q u é r a n t e ) , l ' in té ressée r i squa i t d ' ê t r e 

poursuivie et inculpée au péna l . M ê m e si l ' admiss ion du r a p p o r t c o m m e 

moyen de p reuve pouvai t ê t r e con t e s t ée au cours d ' un procès , ce t t e q u e s ­

t ion relève du pouvoir d i s c r é t i onna i r e du j u g e et il n # ' y a pas de p r é c é d e n t 

connu sur l ' appl ica t ion de ce pouvoir d i sc ré t ionna i re en pare i l cas . 

La C o u r observe q u e si elle a déc la ré q u e le droi t de ne pas s ' i nc r iminer 

so i -même é ta i t compr i s d a n s la not ion de p r o c é d u r e équ i t ab l e g a r a n t i e 

par l 'ar t icle 6 § 1 de la Conven t i on ( a r r ê t J o h n M u r r a y c. R o y a u m e - U n i d u 

8 février 1996, Recueil des arrêts et décisions 1996-1, p . 49, § 45) , les affaires 

d a n s lesquel les ce droi t é ta i t cons idéré c o m m e un é l é m e n t p e r t i n e n t con­

c e r n a i e n t des p r o c é d u r e s péna les . En l 'espèce, elle e s t ime q u e la divulga­

t ion obl iga to i re d 'un r a p p o r t d ' expe r t défavorable d a n s le cad re d ' une 

p r o c é d u r e de prise en c h a r g e d ' en fan t s ne soulève a u c u n e ques t i on re la­

tive au droi t de ne pas c o n t r i b u e r à sa p ropre i nc r imina t i on qu i se 

d i s t i ngue ra i t des cons idé ra t ions g é n é r a l e s d ' équ i t é e x a m i n é e s ci-dessus. 
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Q u a n t aux griefs de la r e q u é r a n t e selon lesquels le r a p p o r t a é té 

d ivulgué à la police pour qu 'e l l e décide s'il fallait ou non e n g a g e r u n e 

p r o c é d u r e péna l e , la C o u r re lève q u ' a u c u n e p r o c é d u r e de ce type n ' a en 

fait é té i n s t i t uée . Elle n ' aperço i t a u c u n e ra ison de d o u t e r de l 'af f i rmat ion 

du G o u v e r n e m e n t selon laque l le le service des pou r su i t e s de la C o u r o n n e 

a déc idé q u e les é l é m e n t s de p reuve é t a i en t insuffisants pour e n g a g e r des 

pou r su i t e s . C o n s i d é r a n t q u e p lus de six ans se sont à p r é sen t écoulés 

depu i s l ' incident en ques t ion , le r i sque invoqué pa r la r e q u é r a n t e q u ' u n e 

décision de poursu iv re soit pr ise à l 'avenir semble h y p o t h é t i q u e à la Cour . 

Toutefo is , à suppose r m ê m e que les m e s u r e s p r é l imina i r e s pr ises pa r la 

police d a n s le cad re de l ' e n q u ê t e a ien t fait t o m b e r la r e q u é r a n t e sous le 

coup d ' u n e « accusa t ion en m a t i è r e péna l e » m e t t a n t e n j e u les g a r a n t i e s 

de l 'ar t icle 6 § 1, la C o u r e s t i m e q u e l 'obl igat ion de p rodu i r e u n e exper t i se 

doit se d i s t i ngue r de l 'obl igat ion imposée à un accusé de t é m o i g n e r à sa 

c h a r g e . C o m m e la C o u r l'a di t d a n s l 'affaire S a u n d e r s ( a r r ê t S a u n d e r s 

c. R o y a u m e - U n i du 17 d é c e m b r e 1996, Recueil 1996-VI, pp. 2064-2065, 

§ 69) , le droi t de ne pas s ' i nc r iminer so i -même conce rne en p r e m i e r lieu le 

respec t de la d é t e r m i n a t i o n d ' u n accusé de g a r d e r le s i lence mais ne 

s ' é tend pas à l 'usage , d a n s u n e p r o c é d u r e péna l e , de d o n n é e s q u e l 'on peu t 

o b t e n i r de l 'accusé en r e c o u r a n t à des pouvoirs coercitifs mais qu i ex i s t en t 

i n d é p e n d a m m e n t de la volonté du suspec t (par e x e m p l e des d o c u m e n t s , 

ou des p r é l è v e m e n t s d ' ha l e ine , de sang, d ' u r ine et de t issus corpore l s ) . En 

ce sens , l 'obl igat ion de p rodu i r e l ' exper t i se défavorable n ' a pas e m p o r t é 

viola t ion du droi t de la r e q u é r a n t e de ne pas c o n t r i b u e r à sa p r o p r e incri­

m i n a t i o n . La C o u r c o n s t a t e q u e l ' exper t n ' a pas i n t e r rogé la r e q u é r a n t e ni 

ne s'est e n t r e t e n u avec elle ; il n ' a donc r a p p o r t é a u c u n e conf idence de 

celle-ci, mais s 'est fondé u n i q u e m e n t sur le doss ier d 'hosp i ta l i sa t ion . 

Dès lors, la C o u r e s t ime q u e les griefs de la r e q u é r a n t e à cet éga rd ne 

révè len t a u c u n e violat ion de l 'ar t icle 6 § 1 de la Conven t ion et doivent ê t r e 

re je tés pour défau t man i fes t e de f o n d e m e n t , au sens de l 'ar t icle 35 §§ 3 et 

4 de la Conven t ion . 

2. La r e q u é r a n t e p r é t e n d q u e la d ivulgat ion du r appor t a é g a l e m e n t 

po r t é a t t e i n t e à son droi t au respec t de sa vie famil ia le , en violat ion de 

l 'ar t icle 8 de la Conven t i on qui , en ses d isposi t ions p e r t i n e n t e s , se lit ainsi : 

« 1. T o u t e p e r s o n n e a droit au respect de sa vie (...) fami l ia le (...) 

2. II ne peut y avoir i n g é r e n c e d'une autor i t é publ ique d a n s l 'exercice de ce droit que 

pour autant q u e c e t t e i n g é r e n c e est prévue par la loi et qu'e l le c o n s t i t u e u n e m e s u r e qui, 

d a n s u n e soc ié té d é m o c r a t i q u e , est n é c e s s a i r e à la s écur i t é n a t i o n a l e , à la s û r e t é 

pub l ique , au b ien-ê tre é c o n o m i q u e du pays, à la dé fense de l'ordre et à la prévent ion des 

infract ions p é n a l e s , à la protec t ion de la s a n t é ou d e la m o r a l e , ou à la protec t ion des 

droits et l ibertés d'autrui . » 

La C o u r relève q u e la p r o c é d u r e en ques t ion por ta i t n o t a m m e n t su r les 

ques t ions du droi t de visi te et du d ro i t de g a r d e c o n c e r n a n t l 'enfant de la 
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r e q u é r a n t e et que , d a n s la m e s u r e où ce t t e i n s t ance r é su l t a i t de la déci­

sion du t r i b u n a l de r e j e t e r les d e m a n d e s d 'oct roi de la g a r d e p r é s e n t é e s 

p a r la r e q u é r a n t e , on p e u t cons idé re r qu 'e l le révèle u n e i ngé rence dans le 

droi t de la r e q u é r a n t e a u respec t de sa vie famil ia le au sens de l 'ar t icle 8 

§ 1 de la Conven t i on . 

Q u a n t à savoir si l ' ingérence se jus t i f ia i t ou non au r e g a r d du second 

p a r a g r a p h e de cet a r t ic le , la C o u r e s t ime q u e la décis ion a é té pr ise p a r u n 

t r i b u n a l c o m p é t e n t et visait à dé fendre les i n t é r ê t s de l ' enfant - ce que la 

r e q u é r a n t e ne con te s t e pas . La seule ques t ion qu i se pose est celle d e 

savoir si les i n t é r ê t s de la r e q u é r a n t e , en t a n t que m è r e de l ' enfant , ont é té 

p ro t égés d a n s le processus décis ionnel suivi en l ' espèce, en pa r t i cu l i e r à la 

l umiè r e de l 'obl igat ion de d ivu lguer l ' exper t i se défavorable . La j u r i s ­

p r u d e n c e de la C o u r é tab l i t q u e si l 'ar t ic le 8 ne r e n f e r m e a u c u n e condi t ion 

explici te de p r o c é d u r e , lo r sque des décisions r i squen t d 'avoir u n effet 

radica l sur les re la t ions e n t r e un p a r e n t et son enfan t et p e u v e n t se révéler 

i r révers ib les , cela e n t r a î n e u n besoin pa r t i cu l i e r de p ro tec t ion con t r e les 

ingé rences a r b i t r a i r e s . D a n s une affaire d a n s laque l le il é ta i t a l légué que 

l ' au to r i t é locale n 'avai t pas consu l t é les p a r e n t s d ' u n enfant qu 'e l l e avait 

pris en c h a r g e avant de p r e n d r e des décis ions crucia les p o u r son avenir , la 

C o u r s 'est e x p r i m é e ainsi : 

« Il échet dès lors de d é t e r m i n e r , e n fonct ion des c i rcons tances de c h a q u e espèce et 

n o t a m m e n t de la gravi té des m e s u r e s à prendre , si les p a r e n t s ont pu j o u e r dans le 

processus déc i s ionne l , c o n s i d é r é c o m m e un tout , un rôle a s sez g r a n d pour leur accorder 

la protec t ion requ i se de leurs in térê t s . D a n s la n é g a t i v e , il y a m a n q u e m e n t au respect 

de leur vie fami l ia l e et l ' ingérence ré su l tant de la déc i s ion ne saurai t passer pour 

« n é c e s s a i r e » au s ens de l 'article 8. » (arrêt W . c. R o y a u m e - U n i du 8 ju i l l e t 1987, série A 

n" 121, pp . 28 -29 , § 6 4 ) 

En l 'espèce, la C o u r rappe l le q u e la r e q u é r a n t e , qu i avai t é té accusée 

d 'avoir a d m i n i s t r é de la m é t h a d o n e à sa fille, a é té au to r i s ée pa r le t r i ­

buna l à s o u m e t t r e des d o c u m e n t s de p r o c é d u r e à u n e x p e r t aux fins 

d 'ob ten i r u n r a p p o r t sur les aspec t s m é d i c a u x de l 'affaire. Elle relève que 

c o n f o r m é m e n t à l ' o rdonnance de d ivulga t ion , l ' i n té ressée é ta i t dans 

l 'obl igat ion de d ivu lguer ce r a p p o r t m ê m e si, c o m m e tel fut le cas , il se 

révélai t c o n t e n i r u n é l é m e n t défavorable à sa défense - en l 'occurrence , le 

médec in , tou t en d é c l a r a n t d a n s son r a p p o r t q u e r ien ne prouva i t que 

l 'enfant avai t r é g u l i è r e m e n t ingé ré de la m é t h a d o n e , a a jouté q u ' à son 

avis, la vers ion de la r e q u é r a n t e selon laque l le l ' enfant avai t i ngé ré de la 

m é t h a d o n e p a r acc iden t et en u n e seule occasion donna i t lieu à des dou tes . 

D a n s la p r o c é d u r e qui s 'est ensuivie c o n c e r n a n t la conf ident ia l i té qui 

s ' a t t acha i t ou a u r a i t dû s ' a t t a c h e r à de tel les exper t i ses , les t r i b u n a u x 

i n t e r n e s on t soul igné q u e la p r o c é d u r e r e l evan t de la loi sur les enfants 

avait p o u r objet pr inc ipa l le b i en -ê t r e de l 'enfant et q u e les aspec ts 

d ' e n q u ê t e , de n a t u r e non accusa to i re , p r i m a i e n t . Dès lors, tou t é l é m e n t 

p e r t i n e n t p o u r l 'avenir de l 'enfant devai t ê t r e p rodu i t . 
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La C o u r reconna î t l ' impor t ance du b i en -ê t r e de l 'enfant conce rné d a n s 

les affaires re la t ives à des m i n e u r s . Toutefo is , cela ne doit pas e m p ê c h e r 

u n p a r e n t de pa r t i c ipe r ef fec t ivement au processus décis ionnel c o n c e r n a n t 

son enfan t . Elle observe q u e la condi t ion de d ivulga t ion d a n s ce t t e p ro ­

cédure s ' appl iqua i t p o t e n t i e l l e m e n t à l ' ensemble des par t i es ou a u r a i t pu , 

en d ' a u t r e s c i rcons tances , opé re r en faveur de la r e q u é r a n t e . Celle-ci avai t 

en o u t r e la possibi l i té de d e m a n d e r à recuei l l i r d ' a u t r e s é l é m e n t s p o u r 

c o n t r e b a l a n c e r l 'opinion du médec in . Elle é ta i t r e p r é s e n t é e p a r un solicitor 

et un avocat et a u r a i t pu p r é s e n t e r tout a r g u m e n t p e r t i n e n t sur la cré­

dibi l i té de l 'avis de ce m é d e c i n ou l ' impor t ance à y a t t a c h e r . E n l 'espèce, la 

r e q u é r a n t e a consen t i à u n e o r d o n n a n c e oc t royan t la g a r d e au pè re de sa 

fdle, et il n ' a p p a r a î t pas qu 'e l l e ait t e n t é de dé fendre plus avant sa posi t ion 

au cours de la p r o c é d u r e . D a n s ces condi t ions , il est impossible d ' app réc i e r 

si le passage défavorable du r a p p o r t au ra i t ou non j o u é un rôle significatif 

ou d i sp ropo r t i onné d a n s la décision du t r i buna l . 

Dès lors, la C o u r e s t ime qu ' i l n ' a pas é té d é m o n t r é q u e la condi t ion de 

d ivulga t ion re la t ive à l ' exper t i se a privé la r e q u é r a n t e d ' u n e possibi l i té 

sa t i s fa i san te ou suff isante de p r o t é g e r ses i n t é r ê t s . Il éche t d e cons idé re r 

q u e t o u t e ingé rence éventue l le est compa t ib l e avec les exigences de 

l 'ar t icle 8 § 2 de la Conven t ion , n o t a m m e n t « la p ro tec t ion de la s a n t é ou 

de la mora l e » et « la p ro tec t ion des dro i t s et l iber tés d ' a u t r u i » s 'ag issant 

de la fille de la r e q u é r a n t e . 

Il s ' ensui t q u e ce t t e p a r t i e de la r e q u ê t e doit é g a l e m e n t ê t r e re je tée 

pour défau t man i f e s t e de fondemen t , c o n f o r m é m e n t à l 'ar t icle 35 §§ 3 et 4 

de la Conven t i on . 

P a r ces motifs , la Cour , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y ' 

Disclosure of adverse expert opinion obtained by party in separate 
proceedings 

Article 6 § 1 

Fair hearing - Civil proceedings - Disclosure - Expert medical opinion - Disclosure of adverse 
expert opinion obtained by parly in separate proceedings 

* 
* * 

The applicant witnessed the drowning of two of his children when the car they were 
in went into a river. He subsequently showed symptoms of post-traumatic stress 
disorder, which had serious effects on his professional and private life. He insti­
tuted a personal injury action against the driver of the vehicle. Two medical 
experts gave a pessimistic prognosis with regard to the health of the applicant, who 
was awarded damages of over 1,300,000 pounds sterling (GBP). In the meantime, 
the applicant had applied for a residence order in respect of his other children. On 
his instructions, the same two experts prepared reports on his state of mental 
health for use in these proceedings; their prognosis was more positive, one of the 
experts suggesting that the applicant was no longer suffering from mental health 
problems. The reports were sent anonymously to counsel for the defendants in the 
personal injury proceedings, which were pending on appeal, and in the light of the 
reports the defendants applied for the appeal to be listed for rehearing. They also 
applied for discovery of the medical reports and evidence given in the family pro­
ceedings. After initially resisting the application for disclosure, the applicant 
waived any privilege covering them in view of a recent decision of the House of 
Lords. The applicant called as a witness the expert who had suggested that he was 
no longer suffering from mental health problems. He maintained that he felt 
compelled to do so although it did not serve his interests. The Court of Appeal 
reduced the award of damages to just over GBP 600,000, on the ground thai the 
applicant had made a substantial recovery. 

Held 
Article 6 § 1: The calling of the expert as a witness in t he personal injury proceed­
ings to counter the effects of the report prepared by the expert for the family pro­
ceedings had to be regarded as a tactical decision taken by the applicant in pursu­
ance of what he perceived to be his best interests. The fact that the report was 
adverse did not make the trial as a whole unfair. The applicant was able to call the 
expert before the appeal court in order to seek any explanations and clarifications 
of the report which might be in his favour. Moreover, the report was not the only 
material which indicated that his state of health had improved and the appeal 

1. T h i s s u m m a r y by the Reg i s try does not bind the Court . 
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court did not lay exclusive or arbitrary weight on this element. Taken in the con­
text of the proceedings as a whole, any requirement, legal or tactical, imposed on 
the applicant to produce the report and call the expert as a witness did not render 
the proceedings unfair or deprive the applicant of an effective opportunity to 
present his case: manifestly ill-founded. 

Case-law cited by the Court 

Liidi v. Switzerland, judgment of 15June 1992, Series A no. 238 
L. v. the United Kingdom (dec) , no. 34222/96, ECHR 1999-VI 
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T H E F A C T S 

T h e app l ican t [Mr P e t e r V e r n o n ] is a Br i t i sh na t iona l who was born in 
1942 and lives in G l o u c e s t e r s h i r e . H e was r e p r e s e n t e d by Mess r s O s b o u r n c 
C l a r k e , solicitors p rac t i s ing in Bris tol . 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y be s u m ­
mar i sed as follows. 

In 1982 the app l ican t wi tnessed the t r ag ic d e a t h by d rown ing of his two 
young ch i ld ren w h e n the car they were in, d r iven by t he i r nanny , w e n t in to 
a river. T h e app l ican t had previously expe r i enced some psychological 
ins tabi l i ty in his life, bu t , following the acc ident , he began to mani fes t 
s y m p t o m s of p o s t - t r a u m a t i c s t ress d i so rder . F r o m be ing a successful 
b u s i n e s s m a n , he b e c a m e u n e m p l o y a b l e , and the r e l a t i onsh ip wi th his wife 
broke down. In O c t o b e r 1993, they were divorced. 

In Augus t 1985 a wr i t was issued in an act ion for d a m a g e s for pe rsona l 
injury aga ins t t he dr iver of the vehicle . T h e act ion was set down for t r ia l on 
t he appl ica t ion of t he defence . T h e ini t ia l e s t i m a t e for t he l eng th of the 
tr ial was six weeks . T h e t r ia l b e g a n on 12 J a n u a r y 1994. After six weeks , 
t he app l i can t as plaint i ff was still giving evidence . H e was in t he wi tness -
box for t h i r ty days overal l . Due to his m e n t a l condi t ion , the process of 
ques t ions a n d answers was very lengthy , a n d the e s t i m a t e for t he tr ial 
l eng th was revised. T h e r e w e r e addi t iona l ly conflicts wi th the j u d g e ' s 
t i m e t a b l e which r e q u i r e d l eng thy b r e a k s in t he t r ia l and a move in t he 
v e n u e from Cardi f f to London . 

An app l ica t ion was m a d e by the app l i can t ' s r e p r e s e n t a t i v e s in F e b r u a r y 
1994 to impose t ime- l imi t s in respec t of c ro s s - examina t ion of the appl i­
can t . T h i s was refused on the basis t h a t t he defence m u s t have every 
o p p o r t u n i t y to p r e s e n t t he i r case , subject to t he n o r m a l cont ro ls . In Apri l 
1994 the app l i can t ' s expe r t wi tnesses , D r L. and M r M., gave evidence, 
essent ia l ly s t a t i n g t h a t t he prognos is was not very good, and tha t the 
app l ican t was unl ikely ever to be able to work aga in . O n 13 J u n e 1994 
M r J u s t i c e Sedley imposed t ime- l imi t s for the h e a r i n g of t he r e m a i n i n g 
wi tnesses to en su re t he t r ia l f inished in t i m e . T h e evidence in t he t r ia l , 
which las ted seven ty days , conc luded on 14 J u l y 1994. Counse l m a d e the i r 
final submiss ions on 24 and 25 O c t o b e r 1994. T h e j u d g e , M r J u s t i c e 
Sedley, did not give his j u d g m e n t unt i l 30 J a n u a r y 1995, which j u d g m e n t 
r a n to 262 pages , giving j u d g m e n t for t he app l ican t in t he s u m of over 
1,300,000 p o u n d s s te r l ing (GBP) . Fol lowing fu r the r submiss ions of the 
pa r t i e s on aspec t s of social secur i ty benef i t s , i n t e r e s t , costs , s tay of execu­
t ion, t i m e for appea l and the form of o rde r , M r J u s t i c e Sedley gave a 
fu r the r j u d g m e n t on 10 M a y 1995. 
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In Augus t 1994 the appl ican t had appl ied for a res idence o rde r u n d e r 
t he C h i l d r e n Act 1989 in respec t of his r e m a i n i n g ch i ldren . T h e expe r t 
doc to r s who had given evidence in the pe r sona l injury tr ial we re i n s t ruc t ed 
by the appl ican t to give the i r views of t he s t a t e of t he app l i can t ' s m e n t a l 
hea l t h for t he pu rpose of these p roceed ings . T h e y p roduced draft r e p o r t s 
which gave a m o r e positive prognos is . M r M. 's r epo r t wen t so far as to 
sugges t t h a t t he app l ican t was no longer suffer ing from m e n t a l h e a l t h 
p r o b l e m s . It was s en t to t he solicitors of the app l i can t ' s wife by m i s t a k e . 
T h e app l i can t ' s counsel , on his ins t ruc t ions , appl ied to the j u d g e in t he 
family m a t t e r for t he r epo r t to be r e t u r n e d on the basis t ha t it had been 
disclosed wi thou t t he app l i can t ' s a u t h o r i t y a n d t h a t the appl ican t did not 
wish to rely on it. T h e j u d g e ruled t h a t t he r epo r t was to be a d m i t t e d in 
evidence . T h e app l ican t has s t a t e d t h a t as a resu l t he was obliged to call 
M r M. as a wi tness . M r M. p roduced a revised vers ion of his draft r e p o r t . 
D r L., in his ora l evidence, s t a t e d t h a t he would have to a l t e r t he prognos is 
given previously as t he app l i can t had r e m a i n e d free of depress ion and his 
m e d i c a t i o n had b e e n r educed , such t h a t it was now a p p r o p r i a t e to see if it 
could be fu r the r r educed or even s topped . H e s t a t e d tha t he had not fore­
seen this i m p r o v e m e n t ear l ie r t h o u g h it was p r e m a t u r e to be op t imis t ic . 
In the app l i can t ' s evidence in t he family p roceed ings , he said in a s t a t e ­
m e n t of 30 S e p t e m b e r 1994 t h a t his psychia t r ic s i tua t ion h a d improved 
d r a m a t i c a l l y and , in his ora l ev idence , he did not resi le from his desc r ip ­
t ions of his improved m e n t a l hea l t h . O n 6 J a n u a r y 1995, t he j u d g e in the 
family m a t t e r , J u d g e M c N a u g h t , re jec ted the app l i can t ' s c la im for a resi­
d e n c e o rde r , t h o u g h s u b s e q u e n t l y t he app l i can t ' s ex-wife a g r e e d t h a t he 
should have cus tody of the younges t child. 

C o n c e r n s h a d a r i sen as to the re levance of t h e medica l r e p o r t s to t he 
i m m i n e n t decis ion of M r J u s t i c e Sedley in t he pe r sona l injury ac t ion . T h e 
app l ican t sough t t he opinion of his Q u e e n ' s C o u n s e l as to w h e t h e r the 
d o c u m e n t s n e e d e d to be disclosed. H e was advised on 16 N o v e m b e r 1994 
t h a t as t he r e p o r t s were subject to professional privi lege they need not be . 

T h e d e f e n d a n t s in the pe r sona l injury act ion appea l ed aga ins t t he de­
cision of M r J u s t i c e Sedley, and the appea l was h e a r d over twelve days in 
J a n u a r y and F e b r u a r y 1996. A draf t j u d g m e n t of t h e C o u r t of Appea l was 
p roduced on 29 M a r c h 1996. It r educed the a w a r d of d a m a g e s to 
G B P 643,425.59 wi th in t e re s t a n d costs . P a r t of t he in t e re s t a w a r d e d by-
M r J u s t i c e Sedley was d e d u c t e d (one year ) on t he basis of t he app l i can t ' s 
i no rd ina t e de lay in t he case . W h e n the draf t j u d g m e n t s were h a n d e d 
down, however , issues were ra i sed by the p a r t i e s as to t he cor rec t calcula­
t ion of pas t and fu tu re loss of e a r n i n g s . T h e s e m a t t e r s were ad jou rned in 
t he hope t h a t t he pa r t i e s could a g r e e ; fai l ing a g r e e m e n t the m a t t e r was to 
be r e - a rgued on those poin ts . 

O n 17 Apri l 1996 lead ing counsel for the d e f e n d a n t s received anony­
mously t h r o u g h the post copies of t he r e p o r t s p r e p a r e d by the app l i can t ' s 
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doc to rs in the C h i l d r e n Act p roceed ings . O n 30 Apri l 1996 the d e f e n d a n t s 
appl ied to the C o u r t of Appea l for t he appea l to be l is ted for r e h e a r i n g , for 
discovery and inspec t ion of t he medica l r e p o r t s and evidence given in the 
family p roceed ings . After init ially r e s i s t ing t he app l ica t ion for d isc losure , 
on 19 S e p t e m b e r 1996 the app l ican t waived any privi lege cover ing the 
d o c u m e n t s in the l ight of the decision of the H o u s e of Lords in re L (A 
Minor)(Police investigation:privilege) [1997] Appea l C a s e s 16, and in the hope 
of s h o r t e n i n g the p roceed ings . T h e r e p o r t s and t r ansc r ip t s of evidence 
were placed before t he C o u r t of Appea l , which sat on 22 a n d 23 O c t o b e r 
a n d 5 to 8 N o v e m b e r 1996. T h e C o u r t of A p p e a l a g r e e d to t he d e f e n d a n t ' s 
app l i ca t ion for fu r the r evidence to be h e a r d a n d for D r L. to be h e a r d as a 
wi tness . T h e app l ican t cal led M r M. as a wi tness . 

T h e app l ican t also appl ied to be al lowed to give evidence h imsel f as to 
his c u r r e n t m e n t a l condi t ion , a n d to call a n o t h e r wi tness as to the s a m e 
m a t t e r . H e asked to be able to p roduce fu r the r evidence from an employ­
m e n t expe r t r e g a r d i n g loss of e a rn ings , based on the C o u r t of Appea l ' s 
f indings as to his m e n t a l s t a t e . T h e C o u r t of Appea l refused bo th these 
app l ica t ions , giving the following exp l ana t i on at page 50 of its j u d g m e n t : 

"So far as the Plaint i f f is c o n c e r n e d w e k n o w what he w a s saying about his hea l th in 

O c t o b e r 1994; w e also had Dr [L.]'s c l inical no te s recording the [appl icant ' s ] condi t ion 

at fairly regular intervals s ince t h e n . T h e J u d g e found the [appl icant ] to be an unsat­

isfactory and unre l iable w i t n e s s w h o w a s compul s ive ly m a n i p u l a t i v e . T h e r e is a l so 

a b u n d a n t ev idence from his pre-acc ident j o b appl icat ions that he w a s untruthfu l w h e n it 

su i t ed his c o n v e n i e n c e . If [ the app l i cant ] had g i v e n further ev idence it wou ld only have 

invi ted further l e n g t h y c r o s s - e x a m i n a t i o n s to show this Court what the J u d g e had 

a lready conc lude d . W e did not think further ev idence from h im would ass ist the Court . 

As to further ev idence from an e m p l o y m e n t e x p e r t , no doubt to be c o u n t e r e d by such 

a person cal led on b e h a l f of the D e f e n d a n t and w h i c h would in any event have occas ioned 

further de lay and e x p e n s e in this far t o o pro trac ted l i t igat ion , aga in we did not think 

this wou ld assist the Court . S u c h ev idence would be unl ikely to be suff ic ient ly precise 

and w o u l d be likely to be discurs ive and specu la t ive d e p e n d i n g on the findings of th is 

Court . In my j u d g m e n t the Court m u s t adopt a broad-brush approach to the q u e s t i o n 

d o i n g the best w e can w i t h the m a t e r i a l at our disposal ." 

J u d g m e n t was given on 13 D e c e m b e r 1996, a n d the decision of t he 
cour t , by a major i ty , was to r e d u c e the award of d a m a g e s m a d e in favour of 
the app l i can t to t he s u m of j u s t over G B P 600,000. Th i s involved a fu r the r 
r educ t i on in Mr J u s t i c e Sedley 's a w a r d of G B P 60,000 from the s u m of 
fu tu re loss of e a rn ings , t he s u m of g e n e r a l d a m a g e s was r e d u c e d by a fur­
t h e r G B P 20,000, a n d sums for fu ture d o m e s t i c he lp a n d fu tu re g a r d e n e r / 
h a n d y m a n r e d u c e d from G B P 10,233.60 a n d G B P 3,952 respect ively to 
no th ing . Th i s decis ion was m a d e on the basis of t he f inding by the C o u r t of 
Appea l t h a t t he app l i can t h a d m a d e a s u b s t a n t i a l recovery since 1993. 
Whi le it found t h a t his recovery was not c o m p l e t e a n d t h a t he would 
r e q u i r e low-level med ica t i on a n d suppor t ive t h e r a p y for t he foreseeable 
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fu tu re , it cons idered t h a t th is did not p reven t h im funct ioning normal ly . 
As r ega rds t he issues a r i s ing from the disc losure of m a t e r i a l s from the 
family p roceed ings , one of t he appea l cour t j u d g e s observed t h a t "it is 
s imply unconsc ionab le for a l i t igant to r u n con t r ad i c to ry cases in s imul ­
t a n e o u s p roceed ings in the hope of ga in ing a d v a n t a g e in e a c h " and 
a n o t h e r appea l j u d g e no ted t h a t , if it was correct t h a t t he evidence falsi­
fied the a s s u m p t i o n s previously m a d e by the t r ia l j u d g e a n d t hemse lves in 
t h e civil p roceed ings , it would be i nequ i t ab l e a n d an affront to c o m m o n 
sense a n d j u s t i c e not to a d m i t it. 

T h e award was however less t h a n the G B P 750,000 paid in to cour t by 
t he d e f e n d a n t s , and t hus the app l ican t b e c a m e liable to pay a subs t an t i a l 
a m o u n t of costs. 

T h e app l i can t pe t i t i oned for leave to appea l to the House of Lords , 
which pe t i t ion was refused on 10 M a r c h 1997. 

C O M P L A I N T S 

T h e appl ican t c o m p l a i n e d of a n u m b e r of violat ions of Art ic le 6 § 1 of 
the Conven t i on in respec t of the pe rsona l injury p roceed ings : 

3. t h a t t he app l ican t was r equ i r ed to p roduce the conf ident ia l r epo r t of 
M r M. and effectively compe l l ed to call M r M. before t he C o u r t of Appea l 
as a wi tness , even t h o u g h this was aga ins t his i n t e r e s t , in viola t ion of his 
r ight to a fair t r ia l ; 

T H E L A W 

T h e app l ican t c o m p l a i n e d of var ious aspec t s of t he pe r sona l injury 
p roceed ings , invoking Art ic le 6 § 1 of the Conven t ion . 

T h e re levant p a r t of Art ic le 6 of the Conven t i on r eads : 

"1. In the d e t e r m i n a t i o n of his civil r ights and ob l igat ions everyone is en t i t l ed to a 

fair and public hear ing wi th in a reasonable t i m e by an i n d e p e n d e n t and impart ia l tri­

bunal e s tab l i shed by l a w . . . " 

4. T h e appl ican t fu r the r compla ined tha t he was r e q u i r e d to p roduce 
t he conf ident ia l r epor t of M r M. from the family p roceed ings , and t h a t he 
was effectively compel led to call M r M., as a w i tnes s , aga ins t his own 
in t e r e s t s . 

T h e C o u r t recal ls t h a t m a t t e r s conce rn ing the admiss ion of evidence 
a r e governed p r imar i l y by t he ru les of d o m e s t i c law - th is inc ludes issues 
r e l a t i n g to t he d isc losure by p a r t i e s of t he i r evidence a n d the ca tegor ies of 
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d o c u m e n t s to which privi lege m a y apply. T h e C o u r t ' s task is to a sce r t a in 
w h e t h e r t he p roceed ings , cons ide red as a whole , inc lud ing the way in 
which evidence was s u b m i t t e d , we re fair (see, for e x a m p l e , t h e Liidi v. 
Swi tze r land j u d g m e n t of 15 J u n e 1992, Ser ies A no. 238, p . 20, § 43) . It 
would observe tha t the g u a r a n t e e s afforded by Art ic le 6 a r e to be in te r ­
p r e t e d in l ight of its unde r ly ing pu rpose of secur ing the p r o p e r admin i s ­
t r a t i o n of j u s t i c e . 

T h e C o u r t would r e m a r k t h a t it was the app l i can t , on the advice of his 
lawyers , who waived privi lege a n d ob t a ined the r equ i s i t e cour t o r d e r to 
p roduce the d o c u m e n t . T h e exp l ana t i on given is t h a t he was forced to do 
so by a recen t decis ion of t he H o u s e of Lords in re L (A Minor)(Police 
investigation: privilege) [1997] A p p e a l Cases 16, a case which was also 
b rough t before the C o u r t (see L. v. the United Kingdom ( d e c ) , no. 34222/96, 
E C H R 1999-VI). T h a t case conce rned the disc losure of an adve r se con­
fidential r epo r t ob t a ined for the m o t h e r in C h i l d r e n Act p roceed ings and 
t h e effect on t h e fa i rness of those p roceed ings . 

In the p re sen t app l ica t ion , however , t he app l ican t did not compla in of 
the fairness of t he family p roceed ings but a l leged t h a t he was forced to call 
a wi tness , M r M., in his pe r sona l injury case to c o u n t e r t he effect of M r M.'s 
draf t r epo r t which formed evidence in the family p roceed ings . T h e C o u r t 
cons iders however t h a t this m u s t be r e g a r d e d as a tact ical decis ion t a k e n 
by the app l ican t in p u r s u a n c e of wha t he perceived to be his best i n t e r e s t s . 
F u r t h e r m o r e , t he fact t h a t t he e x p e r t r epo r t was adverse to t he app l ican t , 
in t he sense t h a t it c o n t r a d i c t e d the evidence previously given by t h a t 
expe r t on his behalf, does not m a k e the t r ia l as a whole unfair . H e was able 
to call M r M. before t he appea l cour t in o rde r to seek any exp l ana t i ons or 
clar i f icat ions of the r epo r t which migh t be in his favour. Also t he C o u r t 
no tes t h a t t he appl ican t had a fu r the r revised repor t p roduced by M r M. 
s u b m i t t e d in evidence to s u p p l e m e n t t he evidence on his behalf. T h e 
C o u r t f u r the r observes t h a t M r M. 's r epo r t was not the only m a t e r i a l 
before the appea l cour t , even if it was a p p a r e n t l y the most prejudicia l , 
which ind ica ted t h a t t he app l i can t ' s h e a l t h had improved and t h a t t he 
prognos is was b e t t e r t h a n previously expec ted . Nor in the i r j u d g m e n t s did 
t he appea l cour t j u d g e s lay exclusive or a r b i t r a r y weight upon this 
e l e m e n t . 

T a k e n in t he con tex t of the p roceed ings as a whole , t he r e fo re , t h e 
C o u r t does not find t h a t any r e q u i r e m e n t , legal or tac t ica l , imposed on the 
app l i can t to p roduce M r M. 's draf t r epo r t and to call h im as a wi tness 
r e n d e r e d the p roceed ings aga ins t h im unfai r or depr ived h im of a n effec­
tive o p p o r t u n i t y to p r e s e n t his case . Il finds no basis for object ing on 
g r o u n d s of fa i rness to the a p p r o a c h a d o p t e d by the appea l cour t j u d g e s 
w h o found t h a t t he ru les gove rn ing disc losure should not be i n t e r p r e t e d in 
such a way as to faci l i ta te t he r u n n i n g of con t r ad ic to ry c la ims in s imul­
t a n e o u s p roceed ings . 



512 VERNON v. THE UNITED KINGDOM DECISION 

Finally, in so far as t h e app l ican t a p p e a r s to rely on a privi lege aga ins t 
se l f - incr iminat ion , the C o u r t observes t h a t no such s e p a r a t e p ro tec t ion 
exis ts in civil cases e i t h e r in the d o m e s t i c cour t s or u n d e r Art ic le fi § 1 of 
the Conven t ion , t he m a t t e r falling to be cons idered u n d e r t he g e n e r a l 
aspect of fairness e x a m i n e d above. 

5. T h e C o u r t concludes t h a t the app l i can t ' s compla in t s above disclose 
no a p p e a r a n c e of a viola t ion of Art ic le 6 § 1 of t he C o n v e n t i o n a n d m u s t be 
re jec ted as be ing mani fes t ly i l l-founded p u r s u a n t to Art ic le 35 §§ 3 a n d 4 
of the Conven t ion . 

For t he se r e a s o n s , t h e C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 



V E R N O N c. R O Y A U M E - U N I 
(Requête n" 38753197) 

T R O I S I È M E S E C T I O N ' 

D É C I S I O N D U 7 S E P T E M B R E 1999 2 

1. S i é g e a n t en une c h a m b r e c o m p o s é e de M. J . -P. C o s t a , président, Sir Nico las Bratza , 

M. L. L o u c a i d e s , M. P. Kûris , M. W. F u h r m a n n , M. K. J u n g w i e r t , M. K. T r a j a , j u £ « , et de 

M"" S. Dollé,greffière de section. 

2. T r a d u c t i o n ; original angla i s . Ex tra i t s . 
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S O M M A I R E ' 

Divulgation d'une expertise défavorable obtenue par une partie dans le 
cadre d'une procédure distincte 

Article 6 § 1 

Procès équitable - Procédure civile - Divulgation - Expertise médicale - Divulgation d'une 

expertise défavorable obtenue par une partie dans le cadre d'une procédure distincte 

* 
* * 

Le requérant fut témoin de la noyade de ses deux enfants lorsque la voiture dans 
laquelle ils se trouvaient tomba dans une rivière. Il manifesta par la suite des 
symptômes de troubles psychiques posl-traumatiques qui affectèrent gravement 
sa vie professionnelle el privée. Il engagea une action en réparation pour dom­
mages corporels contre la conductrice du véhicule. Deux experts médicaux for­
mulèrent un pronostic pessimiste quant à la santé du requérant, qui obtint plus de 
1 300 000 livres sterling (GBP) de dommages-intérêts. Dans l'intervalle, l'intéressé 
avait sollicité une ordonnance de garde concernant ses autres enfants. Dans cette 
procédure, il chargea les deux mêmes experts d'établir des rapports sur sa condi­
tion mentale ; leur pronostic fui plus favorable, l'un d'entre eux estimant que le 
requérant ne souffrait plus d'aucun trouble psychique. Une personne anonyme 
adressa ces rapports aux avocats des défendeurs dans l'action en réparation pour 
dommages corporels, qui était pendante en appel. A la lumière de ces documents, 
les défendeurs demandèrent à la Cour d'appel de réinscrire l'affaire au rôle. Ils 
sollicitèrent également la divulgation des rapports médicaux et des éléments de 
preuve soumis dans le cadre de la procédure relative à la garde. Après s'être 
d'abord opposé à la demande de divulgation, le requérant renonça à la confi­
dentialité, eu égard à un arrêt récent de la Chambre des lords. Il cita comme 
témoin l'expert qui avait estimé qu'il ne souffrait plus d'aucun trouble psychique. 
Le requérant soutient avoir été contraint de citer cet expert, bien que cela fût 
contraire à ses intérêts. La Cour d'appel ramena l'indemnité à un montant à peine 
supérieur à 600 000 GBP, compte tenu de l'amélioration sensible de l'état de santé 
de l'intéressé. 

Article 6 § 1 : la citation par le requérant de l'expert en tant que témoin dans le 
cadre de l'action en réparation pour dommages corporels en vue de contrebalancer 
les effets du rapport établi par ce même expert dans le cadre de la procédure 
relative à la garde doit être considérée comme une décision tactique de l'intéressé 
destinée à servir au mieux ses intérêts. Le fait que le rapport lui fût défavorable ne 
frappe pas l'ensemble de la procédure d'iniquité. Le requérant a eu la possibilité 
de citer l'expert devant la Cour d'appel pour obtenir de lui toute explication et 

1. R é d i g é par le greffe, il ne lie pas la Cour . 
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précision sur le rapport susceptible de lui être favorable. En outre, ce document 
n'était pas le seul élément indiquant une amélioration de son état de santé et la 
Cour d'appel ne s'est pas exclusivement ou arbitrairement fondée sur cet élément. 
Envisagée dans le contexte de la procédure dans son ensemble, l'obligation, de 
caractère juridique ou tactique, dans laquelle le requérant s'est trouvé de sou­
mettre le rapport et de citer l'expert comme témoin n'a pas eu pour effet d'enta­
cher la procédure d'iniquité ou de priver l'intéressé d'une véritable possibilité de 
présenter ses arguments : défaut manifeste de fondement. 

Jurisprudence citée par la Cour 

Liidi c. Suisse, arrêt du 15 juin 1992, série A n" 238 
L. c. Royaume-Uni (déc) , n" 34222/96, CEDH 1999-VI 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. P e t e r V e r n o n ] est un ressor t i s san t b r i t a n n i q u e né en 

1942 r é s idan t d a n s le G l o u c e s t e r s h i r e . Il est r e p r é s e n t é p a r le cab ine t de 

solicitors O s b o u r n e C l a r k e , de Bris tol . 

Les faits de la c ause , tels qu ' i l s ont é té exposés p a r le r e q u é r a n t , 

peuven t se r é s u m e r c o m m e sui t . 

E n 1982, le r e q u é r a n t fut t é m o i n du décès t r a g i q u e pa r noyade de ses 

deux j e u n e s en fan t s lo r sque la vo i tu re d a n s laquel le ils se t rouva ien t , 

condu i t e p a r leur nou r r i ce , t o m b a d a n s une r ivière . L ' i n t é re s sé avai t déjà 

connu des pé r iodes d ' ins tab i l i t é psychologique pa r le pa s sé , ma i s à la sui te 

de l 'accident , il c o m m e n ç a à m a n i f e s t e r des s y m p t ô m e s de t roubles 

psychiques p o s t - t r a u m a t i q u e s . Alors qu ' i l avai t é té un br i l lan t h o m m e 

d 'affaires , il devint i nap t e a u t rava i l , et sa re la t ion avec son épouse se 

d é t é r i o r a . Ils d ivorcè ren t en oc tob re 1993. 

En aoû t 1985, u n e act ion en r é p a r a t i o n pour d o m m a g e s corpore ls fut 

i n t e n t é e con t r e la conduc t r i ce du véhicule . L'affaire fut a u d i e n c é e à la 

d e m a n d e de la défense . A l 'or igine, la d u r é e du procès fut e s t i m é e à six 

s e m a i n e s . Celui-ci s 'ouvrit le 12 j a n v i e r 1994. Six s e m a i n e s a p r è s , le 

r e q u é r a n t , en sa qua l i t é de p l a i g n a n t , déposa i t tou jours . Il d e m e u r a à la 

b a r r e des t émo ins p e n d a n t t r e n t e j o u r s au to ta l . C o m p t e t enu de son é ta t 

m e n t a l , son i n t e r r o g a t o i r e fut t rès long, et l'on révisa la d u r é e e s t i m é e du 

procès . En o u t r e , des incompat ib i l i t é s avec l 'emploi du t e m p s du j uge 

e n t r a î n è r e n t de longues i n t e r r u p t i o n s et le procès du t se poursu iv re à 

Londres au lieu de Cardiff. 

E n février 1994, les r e p r é s e n t a n t s du r e q u é r a n t d e m a n d è r e n t à ce q u e la 

d u r é e d u c o n t r e - i n t e r r o g a t o i r e de leur cl ient fût l imi tée . C e t t e d e m a n d e fut 

é c a r t é e au mot i f q u e la défense devai t avoir t ou t e possibil i té de p r é s e n t e r sa 

t h è s e , sous rése rve des res t r i c t ions hab i tue l l es . En avril 1994, les expe r t s 

ci tés pa r le r e q u é r a n t , le D r L. et M . M. , d é c l a r è r e n t e s s e n t i e l l e m e n t dans 

leurs dépos i t ions q u e le p ronos t ic q u a n t à la s a n t é m e n t a l e de l ' in téressé 

é ta i t assez pess imis te et que celui-ci ne p o u r r a i t p r o b a b l e m e n t plus j a m a i s 

t ravai l ler . Le 13 j u i n 1994, le j u g e Sedley i m p a r t i t un t e m p s p o u r l ' audi t ion 

des a u t r e s t é m o i n s , afin de s ' a s su re r que le procès s 'achevât d a n s les délais . 

L ' aud i t ion des t é m o i n s , qui d u r a so ixante-d ix j o u r s , se t e r m i n a le 14 ju i l le t 

1994. Les avocats p r é s e n t è r e n t l eu r s conclusions les 24 et 25 oc tobre 1994. 

Le j u g e Sedley ne r end i t q u e le 30 j a n v i e r 1995 son j u g e m e n t qu i compta i t 

deux cent so ixan te -deux pages ; le r e q u é r a n t obt in t p lus de 1 300 000 livres 

s t e r l ing (GBP) de d o m m a g e s - i n t é r ê t s . Aprè s d ' a u t r e s obse rva t ions des 

pa r t i e s sur d iverses ques t i ons — p r e s t a t i o n s de sécur i t é sociale, i n t é rê t s , 

frais, surs is à l ' exécu t ion , dé l a i d ' a p p e l , fo rme de l ' o rdonnance - le j u g e 

Sedley rendi t un a u t r e j u g e m e n t le 10 ma i 1995. 
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En août 1994, le r e q u é r a n t avait sollicité, en ver tu de la loi de 1989 sur les 

enfants (Children Ad), u n e o rdonnance de garde conce rnan t ses a u t r e s 

enfants . D a n s ce t te p rocédure , il cha rgea les exper t s qui avaient déposé dans 

le cadre de l 'action en r épa ra t i on pour d o m m a g e s corporels d ' é m e t t r e leur 

avis sur sa condit ion m e n t a l e . Ces exper t s é tab l i ren t des projets de r appor t s 

faisant é t a t d ' un pronost ic plus favorable. Le r a p p o r t de M. M., qui allait 

j u s q u ' à e s t imer que le r e q u é r a n t ne souffrait plus d ' aucun t rouble psychique, 

fut adressé par e r r e u r au solicitor de l 'épouse de l ' in téressé. Le conseil du 

r e q u é r a n t , sur ins t ruct ions de son client, d e m a n d a au j u g e des affaires 

familiales que le rappor t leur fût r endu au motif qu ' i l avait é té divulgué sans 

l 'accord du r e q u é r a n t et q u e celui-ci ne souhai ta i t pas l ' invoquer. Le juge 

décida que le rappor t serai t admis c o m m e é l émen t de p reuve . Le r e q u é r a n t 

déclare que de ce fait, il a é té t enu de ci ter M. M. c o m m e témoin . Ce de rn ie r 

produisi t une version révisée de son projet de r appor t . D an s sa déposi t ion 

ora le , le D' L. déc la ra qu'i l lui fallait modifier son pronost ic a n t é r i e u r é t a n t 

donné q u e le r e q u é r a n t n 'avai t p lus fait de dépress ion e t q u e l'on avait d imi­

nué sa médica t ion , au point qu ' i l é ta i t oppo r tun d ' e x a m i n e r si l'on pouvait 

encore la r édu i re , voire l ' a r rê te r . Le médec in précisa qu'i l n 'avai t cer tes pas 

p révu ce t t e amél io ra t ion , mais qu' i l é ta i t p r é m a t u r é de se m o n t r e r opt i ­

mis te . Dans le cad re de la p rocédure relat ive à la ga rde , il précisa, dans u n e 

déc la ra t ion du 30 s e p t e m b r e 1994, que l 'é tat m e n t a l du r e q u é r a n t s 'é tai t 

sens ib lement amél io ré , descr ip t ion dont il ne s 'écar ta pas dans sa déposi t ion 

ora le . Le 6 j anv ie r 1995, le j u g e des affaires familiales, M. M c N a u g h t , re je ta 

la d e m a n d e du r e q u é r a n t , mais pa r la sui te , l 'ex-épouse de l ' in téressé accep ta 

qu' i l eût la ga rde du cadet des enfants . 

L ' inc idence des r a p p o r t s m é d i c a u x sur la décis ion i m m i n e n t e du j u g e 

Sedley d a n s le cad re de l 'ac t ion en r é p a r a t i o n pour d o m m a g e s corpore ls 

susci ta des p réoccupa t ions . Le r e q u é r a n t sollicita l'avis de son conseil 

q u a n t à la nécess i té d e d ivu lgue r les d o c u m e n t s . Le 16 n o v e m b r e 1994, ce 

d e r n i e r l ' informa que les r a p p o r t s é t a i en t soumis au secre t profess ionnel 

e t , dès lors, n ' ava ien t pas à ê t r e d ivulgués . 

Les d é f e n d e u r s à l 'ac t ion en r é p a r a t i o n p o u r d o m m a g e s corpore ls 

firent appe l de la décis ion du j u g e Sedley. Les aud iences se d é r o u l è r e n t sur 

douze j o u r s en j a n v i e r et février 1996. La C o u r d ' appe l (Court of Appeal) 

produis i t un projet d ' a r r ê t le 29 m a r s 1996. Les d o m m a g e s - i n t é r ê t s furent 

r a m e n é s à 643 425,59 G B P , i n t é r ê t s et frais en sus. U n e p a r t i e des i n t é r ê t s 

(un an) octroyés pa r le j u g e Sedley fut d é d u i t e en ra ison des r e t a r d s 

excessifs i m p u t a b l e s au r e q u é r a n t . Toute fo i s , lorsque les proje ts d ' a r r ê t s 

furen t r e n d u s , les p a r t i e s sou levè ren t des q u e s t i o n s q u a n t à l ' exac t i tude 

du calcul du m a n q u e à g a g n e r passé et fu tur . Ces ques t i ons furent ajour­

nées d a n s l 'espoir que les p a r t i e s p a r v i e n d r a i e n t à un accord, fau te de quoi 

elles dev ra i en t ê t r e r é e x a m i n é e s . 

Le 17 avril 1996, l 'avocat pr inc ipa l des d é f e n d e u r s reçut pa r cou r r i e r 

d ' une p e r s o n n e a n o n y m e des copies des r a p p o r t s é tabl is pa r les médec ins 
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du r e q u é r a n t d a n s le c ad re de la p r o c é d u r e re levan t de la loi su r les 

en fan t s . Le 30 avril 1996, les d é f e n d e u r s d e m a n d è r e n t à la C o u r d ' appe l d e 

ré inscr i re l 'affaire au rôle en vue de la d ivulga t ion et de l ' examen des 

r a p p o r t s méd icaux et des é l é m e n t s de p reuve soumis d a n s le c ad re de la 

p r o c é d u r e s u s m e n t i o n n é e . Après s ' ê t re d ' abord opposé à la d e m a n d e d e 

d ivulgat ion , le r e q u é r a n t r enonça , le 19 s e p t e m b r e 1996, à la conf ident ia­

lité des d o c u m e n t s , eu éga rd à un a r r ê t de la C h a m b r e des lords d a n s 

l 'affaire L (AMinor) (Police investigation:privilège) (Appeal Cases 1997, vol. 16) 

et d a n s l 'espoir d ' é c o u r t e r la p r o c é d u r e . Les r a p p o r t s et les c o m p t e s ren­

dus des dépos i t ions furent soumis à la C o u r d ' appe l qui s i égea les 22 e t 

23 oc tobre et du 5 a u 8 n o v e m b r e 1996. C e t t e j u r id i c t ion fit droi t à la 

d e m a n d e des d é f e n d e u r s t e n d a n t à l ' audi t ion d ' a u t r e s t émo ins et à celle 

du D 1 L. Le r e q u é r a n t cita M. M . c o m m e t é m o i n . 

Le r e q u é r a n t sollicita é g a l e m e n t l ' au to r i sa t ion de dépose r l u i -même 

sur son é t a t de s an t é et de c i ter un a u t r e t é m o i n sur la m ê m e ques t ion . Eu 

éga rd aux conclusions de la C o u r d ' appe l sur son é t a t de s a n t é m e n t a l , il 

d e m a n d a à p r o d u i r e d ' a u t r e s é l é m e n t s é m a n a n t d ' un expe r t du t ravai l 

q u a n t au m a n q u e à g a g n e r . La C o u r d ' appe l refusa ces d e u x d e m a n d e s 

pour les motifs su ivan t s (page 50 de son a r r ê t ) : 

« En ce qui c o n c e r n e le p la ignant , nous savons ce qu'il a déc laré à propos de sa santé 

e n oc tobre 1994 ; n o u s d i spos ions é g a l e m e n t d e s no te s c l in iques d u d o c t e u r [L.] sur 

l 'état de s a n t é du [ r e q u é r a n t ] , tel qu 'observé à in terva l les r e l a t i v e m e n t régul i ers depuis 

lors. Le juge a e s t i m é q u e le [ requérant ] n'était pas un t é m o i n convaincant et crédible et 

qu' i l avait u n e t e n d a n c e irrépress ib le à la m a n i p u l a t i o n . L e s d e m a n d e s d 'emplo i datant 

d'avant l 'accident d é m o n t r e n t l a r g e m e n t qu'il m e n t a i t pour servir s e s propres in térê t s . 

U n e a u t r e dépos i t i on du [ requérant ] n'aurait e n t r a î n é que de longs contre-

in terrogato i re s s u p p l é m e n t a i r e s pour é tabl ir devant la C o u r ce q u e le juge avait déjà 

conc lu . N o u s e s t i m o n s qu 'un a u t r e t é m o i g n a g e de sa part ne serait d 'aucune uti l i té à la 

Cour . 

Q u a n t à la d é p o s i t i o n d'un expert du travai l , qui aurait s a n s a u c u n d o u t e é t é c o n t r é e 

par un expert c i té par la d é f e n s e cl qui aura i t , quoi qu'il en soit , o c c a s i o n n e des re lards 

et frais s u p p l é m e n t a i r e s d a n s c e t t e procédure e x c e s s i v e m e n t l o n g u e , n o u s e s t i m o n s 

é g a l e m e n t qu 'e l l e n e serai t pas ut i l e à la C o u r . El le ne serait p r o b a b l e m e n t pas a s sez 

préc ise et revêt irait v r a i s e m b l a b l e m e n t un carac tère d i scurs i f et spéculat i f , selon les 

conc lus ions de notre Cour . A m o n sens , la C o u r doit aborder la q u e s t i o n de façon sché­

m a t i q u e e n e m p l o y a n t au m i e u x les é l é m e n t s dont e l le d i spose . » 

L ' a r r ê t fut r e n d u le 13 d é c e m b r e 1996. La C o u r déc ida , à la major i té , de 

r a m e n e r l ' i n d e m n i t é accordée au r e q u é r a n t à un m o n t a n t à pe ine supé­

r ieur à 600 000 G B P . C e t t e d i m i n u t i o n r e p r é s e n t a i t u n e déduc t ion 

s u p p l é m e n t a i r e de 60 000 G B P de la s o m m e a l louée pa r le j u g e Sedley 

pour m a n q u e à g a g n e r fu tur , la s o m m e oct royée au t i t r e des d o m m a g e s -

i n t é r ê t s g é n é r a u x fut a m p u t é e de 20 000 G B P , et les m o n t a n t s accordés 

pour u n e aide m é n a g è r e fu ture et l 'emploi fu tur d 'un j a r d i n i e r / h o m m e à 

tout faire - 10 233,60 et 3 952 G B P r e s p e c t i v e m e n t - fu ren t r édu i t s à 

n é a n t . C e t t e décis ion se fondait sur la conclusion de la C o u r d ' appe l selon 
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l aque l le l ' é ta t de san té de l ' in té ressé s ' é ta i t s ens ib l emen t amé l io ré depu i s 

1993. T o u t en e s t i m a n t q u e le r e q u é r a n t n ' é t a i t pas c o m p l è t e m e n t ré tab l i 

et qu ' i l a u r a i t encore besoin d ' u n e légère méd ica t i on et d ' une t h é r a p i e de 

sou t ien d a n s un aveni r prévis ib le , la C o u r cons idéra q u e cela ne l ' empê­

chai t pas de vivre n o r m a l e m e n t . Q u a n t a u x ques t i ons décou lan t de la 

d ivulgat ion d ' é l é m e n t s p r é s e n t é s d a n s le cad re de la p r o c é d u r e re la t ive à 

la g a r d e , l 'un des j u g e s de la C o u r d ' appe l observa qu ' i l « [é ta i t ] 

s i m p l e m e n t d é r a i s o n n a b l e pour une p a r t i e de p r é s e n t e r des thèses con­

t r ad ic to i r e s d a n s des p r o c é d u r e s s i m u l t a n é e s d a n s l 'espoir de r e m p o r t e r 

l ' avan tage d a n s c h a c u n e d 'e l les ». U n a u t r e j u g e c o n s t a t a q u e s'il é t a i t 

exact q u e les é l é m e n t s de p reuve faussa ien t les hypo thèses fo rmulées 

p r é c é d e m m e n t p a r le j u g e du fond et p a r la C o u r d ' appe l d a n s la p ro ­

c é d u r e civile, ne pas les a d m e t t r e sera i t i néqu i t ab l e et cons t i t ue ra i t un 

o u t r a g e au bon sens et à la j u s t i c e . 

L ' i n d e m n i t é fut toutefois in fé r ieure à la s o m m e de 750 000 G B P con­

s ignée p a r les d é f e n d e u r s , si b ien q u e le r e q u é r a n t fut t enu au p a i e m e n t 

d ' un m o n t a n t cons idérab le de frais et d é p e n s . 

L ' in t é ressé sollicita l ' au to r i sa t ion de saisir la C h a m b r e des lords, qu i 

r epoussa sa d e m a n d e le 10 m a r s 1997. 

G R I E F S 

Le r e q u é r a n t a l l ègue un c e r t a i n n o m b r e d e v io la t ions de l 'ar t ic le 6 § 1 

de la Conven t i on d a n s le cad re de l 'act ion en r é p a r a t i o n p o u r d o m m a g e s 

corpore ls : 

(...) 

3. il a é té t e n u de p r o d u i r e le r a p p o r t conf ident ie l é tabl i pa r M. M. et 

en fait c o n t r a i n t de c i te r M . M. à c o m p a r a î t r e devan t la C o u r d ' appe l en 

t a n t q u e t é m o i n , b ien q u e cela fût c o n t r a i r e à son i n t é r ê t , en viola t ion de 

son droi t à un procès équ i t ab l e ; 

(...) 

E N D R O I T 

Invoquan t l 'ar t ic le 6 § 1 de la C o n v e n t i o n , le r e q u é r a n t se p la in t de 

divers a spec t s de l 'act ion en r é p a r a t i o n pour d o m m a g e s corpore l s . 

Le p a s s a g e p e r t i n e n t d e l 'ar t ic le 6 d e la C o n v e n t i o n se lit a insi : 

« 1. T o u t e p e r s o n n e a droit à ce que sa c a u s e soit e n t e n d u e é q u i t a b l e m e n t , pu­

b l i q u e m e n t et d a n s un délai ra i sonnable , par un tribunal i n d é p e n d a n t et impart ia l , 

établ i par la loi, qui déc idera (...) d e s c o n t e s t a t i o n s sur ses droi ts et ob l iga t ions de 

carac tère civil (...) » 

(...) 
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4. Le r e q u é r a n t se p la in t en o u t r e d 'avoir é té t e n u de p r o d u i r e le r ap­

por t conf ident ie l é tab l i pa r M. M. d a n s le c ad re de la p r o c é d u r e re la t ive à 

la g a r d e , et d 'avoir é t é en fait con t r a in t à c i ter M. M . en t a n t q u e t é m o i n , à 

l ' encon t r e de ses p r o p r e s i n t é r ê t s . 

La C o u r rappe l le q u e la recevabi l i té des p reuves relève au p r e m i e r chef 

des règles du dro i t i n t e r n e - cela vau t pour les ques t i ons conce rnan t la 

d ivulga t ion pa r les pa r t i e s de leurs moyens de p reuve et les ca tégor ies de 

d o c u m e n t s don t on peu t d e m a n d e r la conf ident ia l i té . La t â che de la C o u r 

consis te à r e c h e r c h e r si la p r o c é d u r e envisagée d a n s son ensemble , y 

compr i s le mode de p r é s e n t a t i o n des moyens de p r euve , revê t i t un carac­

t è re é q u i t a b l e (voir, p a r e x e m p l e , l ' a r rê t Liidi c. Suisse du 15 j u i n 1992, 

série A n" 238, p . 20, § 43 ) . La C o u r fait observer q u e les g a r a n t i e s offertes 

pa r l 'ar t ic le 6 doivent s ' i n t e r p r é t e r à la l u m i è r e de son objectif sous- jacent , 

à savoir a s s u r e r u n e bonne a d m i n i s t r a t i o n de la j u s t i c e . 

La C o u r c o n s t a t e q u e c'est le r e q u é r a n t , sur le consei l d e ses avocats , 

qui a r enoncé à la conf ident ia l i té du d o c u m e n t et a o b t e n u l ' o rdonnance 

jud ic ia i r e r equ i se pour le p r o d u i r e . Le r e q u é r a n t exp l ique qu ' i l y a é t é 

con t r a in t pa r su i te d ' u n a r r ê t r écen t de la C h a m b r e d e s lords d a n s 

l 'affaire L (A Minor) (Police investigation:privilège) (Appeal Cases 1997, vol. 16), 

dont la C o u r a eu à c o n n a î t r e (L. c. Royaume-Uni ( d é c ) , n" 34222/96, C E D H 

1999-VI). C e t t e r e q u ê t e a p o u r objet la d ivu lga t ion d ' u n r a p p o r t confi­

den t i e l défavorable o b t e n u p a r u n e m è r e d a n s le cad re d ' u n e p r o c é d u r e 

re levan t de la loi su r les en fan t s , et les effets de ce t t e d ivu lga t ion su r 

l ' équ i té d e la p r o c é d u r e . 

Toute fo i s , en l ' espèce, le r e q u é r a n t ne se p la in t pas de l ' in iqui té de la 

p r o c é d u r e re la t ive à la g a r d e , mais a l lègue avoir é té c o n t r a i n t de ci ter u n 

t é m o i n , M. M. , d a n s le c ad re d e l ' ac t ion e n r é p a r a t i o n p o u r d o m m a g e s 

corpore ls à laquel le il é ta i t pa r t i e , p o u r c o n t r e b a l a n c e r les effets du projet 

de r a p p o r t é tabl i pa r M. M., qu i f igurai t p a r m i les é l é m e n t s de preuve d e 

la p r o c é d u r e re la t ive à la g a r d e . C e p e n d a n t , p o u r la C o u r , la décis ion d u 

r e q u é r a n t de c i ter l ' exper t doit ê t r e cons idérée c o m m e p u r e m e n t t ac t i que 

et de s t i née à servir a u m i e u x ses i n t é r ê t s . En o u t r e , le fait q u e l ' exper t i se 

fût défavorab le au r e q u é r a n t , en ce qu 'e l le con t r ed i sa i t le t é m o i g n a g e d e 

ce m ê m e exper t p o u r le r e q u é r a n t , ne frappe pas l ' ensemble de la pro­

cédure d ' in iqu i t é . L ' in t é ressé a eu la possibi l i té de c i ter M. M. en appel 

p o u r o b t e n i r d e lui t o u t e expl ica t ion ou précis ion su r le r a p p o r t sus­

cept ib le de lui ê t r e favorable . La C o u r no te é g a l e m e n t q u e le r e q u é r a n t a 

p rodu i t un a u t r e r a p p o r t révisé , é tabl i p a r M. M., p o u r é t aye r les é l é m e n t s 

en sa faveur . E n o u t r e , elle c o n s t a t e q u e le r a p p o r t de M . M . n ' é t a i t pas le 

seul d o c u m e n t don t disposai t la C o u r d ' appe l , m ê m e s'il é ta i t appa­

r e m m e n t le plus pré jud ic iab le , i n d i q u a n t q u e la s an t é de l ' in té ressé s 'é ta i t 

a m é l i o r é e et q u e le p ronos t ic é t a i t me i l l eu r q u e p révu . Enfin, d a n s leurs 

a r r ê t s , les j u g e s de la C o u r d ' appe l ne se sont pas exc lus ivement ou a rb i ­

t r a i r e m e n t fondés sur cet é l é m e n t . 
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Dès lors, selon la C o u r , env isagée d a n s le c o n t e x t e de la p r o c é d u r e d a n s 

son e n s e m b l e , l 'obl igat ion, de c a r a c t è r e j u r i d i q u e ou t a c t i que , d a n s 

laque l le le r e q u é r a n t s 'est t rouvé de s o u m e t t r e le projet de r a p p o r t de 

M . M. e t d e c i t e r ce t e x p e r t e n t a n t q u e t é m o i n n ' a pas eu p o u r effet 

d ' e n t a c h e r la p r o c é d u r e d ' i n iqu i t é ou de pr iver l ' in té ressé d ' u n e vér i t ab le 

possibi l i té de p r é s e n t e r ses a r g u m e n t s . La C o u r n ' ape rço i t , du point de 

vue de l ' équ i té , a u c u n mo t i f de c o n t e s t e r le r a i s o n n e m e n t a d o p t é pa r les 

j u g e s de la C o u r d ' appe l , qu i ont e s t imé q u e les règles su r la d ivulga t ion ne 

deva ien t pas s ' i n t e r p r é t e r de m a n i è r e à p e r m e t t r e aux jus t i c iab les de faire 

valoir des p r é t e n t i o n s con t r ad ic to i r e s d a n s des p r o c é d u r e s s i m u l t a n é e s . 

Enfin, p o u r a u t a n t q u e le r e q u é r a n t s emble invoquer le droi t de ne pas 

c o n t r i b u e r à sa p rop re inc r imina t ion , la C o u r observe qu ' i l n ' ex i s te en 

m a t i è r e civile a u c u n e p ro tec t ion d is t inc te de ce type, q u e ce soit devan t les 

t r i b u n a u x n a t i o n a u x ou en ve r tu de l 'ar t icle 6 § 1 de la Conven t ion , l'af­

faire d e v a n t ê t r e cons idé rée sous l 'aspect g é n é r a l de l ' équ i té qu i v ient 

d ' ê t r e e x a m i n é . 

5. La C o u r conclut que les griefs ci-dessus ne révè len t a u c u n e appa ­

r ence de viola t ion de l 'a r t ic le 6 § 1 de la C o n v e n t i o n et do ivent ê t r e re je tés 

pour défau t man i fes t e de f o n d e m e n t , c o n f o r m é m e n t à l 'ar t ic le 35 §§ 3 et 4 

de la Conven t ion . 

P a r ces motifs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y ' 

Failure of State to maintain purchasing power of sums deposited in a 
housing savings account 

Article 1 of Protocol No. 1 

Peaceful enjoyment of possessions - Investments - Housing savings account - Failure of State 
to maintain purchasing power of sums deposited in a housing savings account - Refusal of 
housing grant to investor due to new conditions - Economic constraints on State 

# 

In 1984 the applicant's father opened a housing savings account at the State 
Savings Bank on her behalf. By the terms of the account, the State guaranteed that 
the sums accumulated would be revalued so as to maintain their purchasing power. 
This guarantee was to take the form of a housing grant. In 1997 the bank informed 
the applicant of the sum available in her savings account, including the grant to 
which she might be entitled. As the sum fell far short of the amount required to 
acquire any housing, the applicant contested the calculation of her savings. 
However, she was informed that the calculation was correct. Moreover, a 1993 
Council of Ministers Order had laid down additional conditions, so that the hous­
ing grant was available only to those who had bought or built a house or flat or 
adapted non-residential space for use as accommodation. Those who did not 
qualify could have their savings reimbursed. 

Held 
Article 1 of Protocol No. 1: The legislation and relevant case-law, while in part 
predating Poland's ratification of Protocol No. 1, created a continuing situation. 
Moreover, a civil action against the State Savings Bank would clearly have been 
bound to fail and the applicant was therefore exempted from the obligation to 
exhaust that remedy. 
The applicant did not contend that she had satisfied the new requirement. In any 
event, she could obtain reimbursement of her savings, with interest. Thus she had 
not been deprived of her possessions, nor had the State exercised control over her 
property or violated her right to peaceful enjoyment of possessions: manifestly ill-
founded. 
In so far as the applicant's complaint related to the loss of purchasing power of the 
savings as a result of inflation, no general obligation on States to maintain the 
purchasing power of sums deposited with banking or financial institutions byway 
of a systematic indexation of savings could be derived from Article 1 of Proto­
col No. 1. With regard to her complaint concerning the reduced scope of the guar­
antees attached to the savings account, which prevented her from buying a house, 

1. T h i s s u m m a r y by the Re g i s t r y d o e s not bind the Court . 
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no right to purchase housing within the framework of the State-supported housing 
cooperative scheme in Poland could be derived from the Article relied on: incom­
patible ratione material. 
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T H E F A C T S 

T h e appl ican t [Ms B e a t a Rudzir iska] is a Polish ci t izen bo rn in 1975. 
She is a s t u d e n t and lives in T o r u n . 

A. T h e c i r c u m s t a n c e s o f the c a s e 

In 1984 the app l i can t ' s f a the r opened a special hous ing savings account 
on he r beha l f at t he S t a t e Savings Bank in T o r u n , for t he purpose of 
f inancing the fu ture p u r c h a s e of a house or flat for he r w h e n she came of 
age . Un t i l N o v e m b e r 1987 he m a d e m o n t h l y p a y m e n t s to t h e account . 

O n 12 M a y 1997, at t h e app l i can t ' s r eques t , t he T o r u n b ranch of t he 
S t a t e Savings Bank in formed her tha t her savings a m o u n t e d to 5,693 new 
Polish zlotys (PLZ) , which s u m inc luded a hous ing g r a n t , in case she was 
en t i t l ed to one . 

In a l e t t e r of 8 J u l y 1997 to t he m a n a g e r of t h e T o r u n b r a n c h of the 
bank , t he appl ican t s t a t e d t h a t the real va lue of a house in T o r u n a t t h a t 
t i m e was P L Z 108,500. T h u s , she con t inued , t h e r e m u s t have b e e n a n 
e r r o r in t h e ca lcu la t ion of he r savings, as t he condi t ions of the hous ing 
savings account g u a r a n t e e d t h a t a t t h e closing d a t e of t he account t he s u m 
depos i t ed in it would be reva lued so as to m a i n t a i n its p u r c h a s i n g power a t 
t he level of seventy s q u a r e m e t r e s of a d e t a c h e d house . She po in ted out 
t h a t t he s u m she h a d in h e r account was not in r e a s o n a b l e p ropor t ion to 
t he c u r r e n t pr ice of hous ing . She the re fo re r e q u e s t e d t h a t t he e r r o r be 
rect if ied. 

In his reply of 17 J u l y 1997 the m a n a g e r in formed the app l ican t t h a t the 
ca lcu la t ion of h e r savings, a n d in p a r t i c u l a r of t he s u m s d u e to he r as a 
hous ing g ran t , had b e e n cor rec t . P u r s u a n t to t he appl icab le r egu la t ions 
con t a ined in the Counci l of Min i s t e r s O r d e r of 7 M a y 1996 on the m e t h o d 
of ca lcu la t ing and paying hous ing g r a n t s and on the c l ea r ing of accounts 
b e t w e e n the Na t iona l Bank of Po land and the S t a t e Savings Bank , the 
following factors had been t a k e n in to account in t he ca lcu la t ion of the 
g r a n t : t he l eng th of t he per iod of saving, t he to ta l s u m depos i t ed by the 
cl ient , t he a m o u n t s saved each year , t he ave rage price of hous ing and the 
r a t e of i n t e re s t appl icable t h r o u g h o u t t he r e l evan t per iod. It was fu r the r 
s t ressed t h a t t he hous ing g r a n t had been ca lcu la ted on the basis of 
depos i t s m a d e in years d u r i n g which the ave rage pr ice of a s q u a r e m e t r e of 
hous ing had r isen m o r e quickly t h a n the r a t e of i n t e r e s t to be pa id on the 
s u m s depos i t ed in t he hous ing savings account . In conclus ion, t h e calcu­
la t ion of t he s u m s a c c u m u l a t e d in the app l i can t ' s savings accoun t , which 
had been effected accord ing to t he fo rmula laid down in t he O r d e r , was 
cor rec t . 
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In a l e t t e r of 18 S e p t e m b e r 1997 to the Min i s t e r of F inance , t he appl i ­
can t s u b m i t t e d tha t the final a m o u n t ca lcu la ted by the bank would pur­
chase only four s q u a r e m e t r e s of hous ing a t c u r r e n t m a r k e t pr ices . Con­
t r a r y to t he t e r m s of t he hous ing savings account , g u a r a n t e e d by the S t a t e , 
she would the re fore not be able to buy a house . She compla ined t h a t this 
a m o u n t e d to f raud, which should not be c o u n t e n a n c e d by the S t a t e , a n d 
r e q u e s t e d t h a t he r savings be reva lued . 

In a l e t t e r of 7 O c t o b e r 1997 the Min is t ry of F inance ' s D e p a r t m e n t for 
t he F inances of t he Na t iona l Economy informed the app l ican t t h a t t he 
savings a c c u m u l a t e d in hous ing savings accounts were subject to two 
forms of r eva lua t ion for the purpose of offset t ing the effects of inflat ion. 
T h e first one was t he pr ivi leged in t e re s t r a t e which, since 1983, was t he 
s a m e as t h a t appl icable to long- te rm savings accoun t s . Secondly, account 
holders could be a w a r d e d hous ing g r a n t s paid d i rec t ly from the S t a t e 
b u d g e t . T h o s e g r a n t s were des igned to c o m p e n s a t e for t he loss in va lue of 
sums a c c u m u l a t e d in t he hous ing savings accounts caused by inflat ion a n d 
the r e su l t i ng inc rease in house pr ices . However , t he a m o u n t of a g r a n t was 
to be ca lcu la ted on the basis of t he savings a c c u m u l a t e d by the cl ient . In 
p rac t i ce , t he ho lders of such accounts usual ly a c c u m u l a t e d a s u m r e p r e ­
s e n t i n g 10% to 20% of t he necessa ry m i n i m u m con t r ibu t ion to be pa id to a 
hous ing coopera t ive in o rde r to b e c o m e a full m e m b e r (wklad). T h e 
e x p e c t a t i o n t h a t t he hous ing g r a n t would cover in full t he difference 
b e t w e e n t h a t sum and the ac tua l cost of bu i ld ing a house was not jus t i f ied . 
T h e app l ican t was fu r the r in formed t h a t only the bank at which an 
account had been opened was c o m p e t e n t to revalue t he to ta l a m o u n t of 
savings depos i t ed in the account . 

O n 3 N o v e m b e r 1997 the app l ican t compla ined to t he O m b u d s m a n 
about he r posi t ion. 

In his reply of 21 N o v e m b e r 1997 the O m b u d s m a n informed the appl i­
can t t h a t he had r epea t ed ly d r a w n the a t t e n t i o n of var ious S t a t e a u t h ­
or i t i es , inc luding the P r i m e Min i s t e r , t he Min i s t e r of F inance a n d the 
M i n i s t e r of C o n s t r u c t i o n a n d P l a n n i n g , to t he issues she had ra ised . T h e 
p r o b l e m was t h a t people who h a d been saving - f requen t ly for years - on 
hous ing savings accounts were of ten not in a posi t ion to pay the full pr ice of 
hous ing . Th i s was pa r t l y because m a t t e r s r e l a t i ng to hous ing g r a n t s , t he 
i n t e r e s t r a t e appl icable to hous ing savings accoun t s and the r eva lua t ion of 
s u m s depos i t ed in these accoun t s so as to offset in full the effect of inflat ion 
had not b e e n comprehens ive ly resolved by the l eg i s la tu re in a m a n n e r 
wholly c o m p a t i b l e wi th the S t a t e ' s ini t ial u n d e r t a k i n g . H e r e g r e t t e d t h a t 
he did not have a t his disposal any effective m e a n s of obl iging the legisla­
tive a n d execut ive a u t h o r i t i e s to t a k e s t eps to solve the p r o b l e m s of people 
in t he app l i can t ' s posi t ion, who had expec t ed t h a t t hey would be able to 
f inance the i r hous ing u n d e r t he s c h e m e put in place by the 1983 legis lat ion. 
C o n s e q u e n t l y , he could t ake no fu r the r ac t ion in the app l i can t ' s case . 
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B . R e l e v a n t d o m e s t i c law 

In t he condi t ions of the hous ing savings account , as set out in an ordi­
nance of the P r e s i d e n t of the Na t iona l Bank of Po land of 24 F e b r u a r y 1983, 
the S t a t e g u a r a n t e e d t h a t t he savings a c c u m u l a t e d in the hous ing savings 
account at t h e S t a t e Savings Bank were to be reva lued so as to m a i n t a i n 
the i r p u r c h a s i n g power . Th i s g u a r a n t e e covered only s u m s u p to a n 
a m o u n t r e p r e s e n t i n g the cons t ruc t i on cost of e i t he r seventy s q u a r e 
m e t r e s of a d e t a c h e d family house or fifty-five s q u a r e m e t r e s of a flat built 
by a hous ing coopera t ive . Th i s g u a r a n t e e was to t ake the form of a hous ing 
g r a n t . T h e accoun t ho lder was en t i t l ed to a hous ing g r a n t if, in t he year in 
which he or she wished to close the accoun t a n d a l locate t he s u m accu­
m u l a t e d in it to t he p u r c h a s e of a house or flat, t he ave rage price of a 
squa re m e t r e of hous ing was h ighe r t h a n it had been in t h e p r e c e d i n g 
years and this increase was g r e a t e r t h a n the inc rease in the i n t e r e s t r a t e 
appl icable to the s u m s depos i ted in t he hous ing savings account . 

U n d e r a Counci l of Min i s t e r s O r d e r of 22 J u n e 1993, persons who had 
a c c u m u l a t e d savings in hous ing savings accoun t s opened a t t he S t a t e 
Savings Bank before 23 O c t o b e r 1990 a n d which h a d r e m a i n e d open for not 
less t h a n five years were en t i t l ed to a hous ing g ran t if they had bought or 
built a house or flat, or a d a p t e d non- res iden t ia l space for use as accom­
moda t ion and h a d paid for it from the i r own resources . G r a n t s were f inanced 
by the S t a t e T r e a s u r y and were actual ly paid by the S t a t e Savings Bank . 

O n 29 J u l y 1993 the S u p r e m e C o u r t issued a ru l ing to t he effect t ha t 
u n d e r t he provisions of the Civil Code as a m e n d e d in 1990, savings in 
hous ing savings accoun t s were not eligible for r eva lua t ion by the S t a t e 
T r e a s u r y so as to offset in full t he effect of inflat ion. In m a k i n g t h a t ru l ing, 
t h e cour t had r ega rd to the provisions of the Civil Code conce rn ing the 
possibili ty of r eva lu ing pecun ia ry obl iga t ions in view of inflat ion. T h o s e 
provisions express ly exc luded such a possibil i ty in respec t of s u m s de ­
posi ted in b a n k accoun t s . 

T h e S u p r e m e C o u r t f u r the r ru led t h a t hous ing savings g r a n t s were not 
subject to r eva lua t ion e i t he r . T h e cour t observed , inter alia, t h a t approxi ­
ma te ly five mil l ion ci t izens who had a c c u m u l a t e d hous ing savings were 
affected. A r eva lua t ion of the i r hous ing g r a n t s by t he S t a t e T r e a s u r y 
would not be economical ly feasible as it would pu t a n u n d u e b u r d e n on the 
S t a t e b u d g e t . T h e cour t also observed t h a t in any event t he Counci l of 
M i n i s t e r s ' O r d e r of 1993 provided for pa r t i a l r eva lua t ion of such g r a n t s in 
c e r t a i n c i r c u m s t a n c e s . 

C O M P L A I N T 

T h e app l ican t c o m p l a i n e d u n d e r Art ic le 1 of Protocol No. 1 to the 
Conven t i on t h a t t he S t a t e h a d failed in t he obl iga t ions to he r as r ega rds 



530 RUDZINSKA v. POI.AND DECISION 

financial a s s i s t ance for hous ing which it had u n d e r t a k e n in the condi t ions 
of t he hous ing savings accoun t . She s u b m i t t e d t h a t he r savings were not 
eligible for r eva lua t ion so as to offset in full the effect of inflat ion and t h a t , 
as a resul t , t he a m o u n t of he r savings was now ridiculously smal l , desp i t e 
t he fact t h a t she had been saving regu la r ly for years in acco rdance wi th 
t he t e r m s of he r hous ing savings accoun t , in t he l eg i t ima t e expec t a t i on 
t h a t t he S t a t e would comply wi th the g u a r a n t e e laid down in the 1983 
o r d i n a n c e . 

T H E L A W 

T h e appl ican t compla ined u n d e r Art ic le 1 of Protocol No . 1 to t he 
C o n v e n t i o n t h a t the S t a t e failed in the obl iga t ions to her as r ega rds 
f inancial a s s i s t ance for hous ing which it had u n d e r t a k e n in the condi t ions 
of t he hous ing savings accoun t . 

Art ic le 1 of Protocol No. 1 provides: 

"Every natura l or legal person is e n t i t l e d to the peacefu l e n j o y m e n t of his posses s ions . 

N o one shall be depr ived o f his p o s s e s s i o n s e x c e p t in the publ ic interes t and subject to 

the condi t ions provided for by law and by the g e n e r a l principles of in ternat iona l law. 

T h e p r e c e d i n g provis ions shall not , however , in any way impair the right of a S ta te to 

enforce such laws as it d e e m s neces sary to control the use of proper ty in accordance w i th 

the g e n e r a l interes t or to s ecure the p a y m e n t of t a x e s or o t h e r contr ibut ions or penal ­

t ies ." 

T h e C o u r t observes tha t Po land rat if ied Protocol No. 1 on 10 O c t o b e r 
1994. It is t rue t h a t the legis lat ion re fe r red to by t he appl icant was in pa r t 
enac t ed before t h a t d a t e . In pa r t i cu l a r , t he S u p r e m e C o u r t ' s ru l ing , which 
was of p a r a m o u n t i m p o r t a n c e to pe r sons in a s i t ua t ion ident ica l wi th tha t 
of t he app l i can t , was t a k e n on 29 J u l y 1993. However , the C o u r t cons iders 
t h a t th is legis la t ion a n d the re levant case- law c r e a t e d a con t inu ing 
s i t ua t ion in t h a t it e s t ab l i shed ce r t a in e n t i t l e m e n t s for persons who had 
a c c u m u l a t e d savings in t he hous ing savings accoun t s at the S t a t e Savings 
Bank and this legal s i tua t ion r e m a i n s in force. T h e p r e s e n t appl ica t ion 
the re fo re canno t be dec la red inadmiss ib le as be ing incompa t ib le ratione 
temporis wi th t he Conven t i on . 

U n d e r Art ic le 35 of t he Conven t ion , t he C o u r t m a y only deal w i th a 
m a t t e r af ter all d o m e s t i c r e m e d i e s have been e x h a u s t e d . 

T h e C o u r t r e i t e r a t e s in th i s connec t ion t h e Conven t i on i n s t i t u t i o n s ' 
case-law acco rd ing to which an app l ican t is excused from p u r s u i n g a 
d o m e s t i c r e m e d y if he shows t h a t on t he basis of wel l -es tabl i shed case- law 
it would be of no avail (see U g u r l u k o c v. G e r m a n y , appl ica t ion no. 11945/ 
86, C o m m i s s i o n decision of 12 M a r c h 1987, Decis ions a n d R e p o r t s (DR) 
5 1 , p . 186, a n d G u c h e z v. Be lg ium, appl ica t ion no. 10027/82, C o m m i s s i o n 
decision of 5 D e c e m b e r 1984, D R 40, p . 100). 
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In t he p r e s e n t case t he app l ican t could have b r o u g h t a civil act ion 
aga ins t t he S t a t e Savings Bank in which she could have c l a imed p a y m e n t 
of t he r eva lued a m o u n t of he r savings and of t he hous ing g r a n t . However , 
t he C o u r t cons iders t h a t in t h e l ight of t he re levan t legis la t ion and of t h e 
S u p r e m e C o u r t ' s ru l ing of 29 Ju ly 1993, her ac t ion would clearly have b e e n 
bound to fail. In these c i r c u m s t a n c e s , t h e app l ican t should be e x e m p t e d 
from an obl igat ion to exhaus t t h a t r e m e d y . 

T h e appl ica t ion the re fo re canno t be dec la red inadmiss ib le for failure to 
exhaus t domes t i c r e m e d i e s wi th in t he m e a n i n g of Art ic le 35 of the Con­
ven t ion . 

As to the m e r i t s of t he compla in t , the C o u r t first recal ls t h a t Art icle 1 
of Protocol No. 1, which g u a r a n t e e s in subs t ance t he r igh t of p rope r ty , 
compr i ses t h r e e dis t inct ru les (see the J a m e s and O t h e r s v. the U n i t e d 
K i n g d o m j u d g m e n t of 21 F e b r u a r y 1986, Ser ies A no. 98, pp . 29-30, § 37, 
and Immobiliare Sqffi v. Italy [ G C ] , no. 22774/93, § 44, E C H R 1999-V). T h e 
first, which is expressed in t he first s en t ence of the first p a r a g r a p h and is 
of a g e n e r a l n a t u r e , lays down t h e pr inc ip le of peaceful e n j o y m e n t of 
p roper ty . T h e second ru le , in the second s en t ence of the s a m e p a r a g r a p h , 
covers depr iva t ion of possess ions and m a k e s it subject to ce r t a in condi­
t ions. T h e th i rd , con ta ined in t h e second p a r a g r a p h , recognises t h a t the 
C o n t r a c t i n g S t a t e s a r e en t i t l ed , a m o n g o t h e r th ings , to cont ro l the use of 
p r o p e r t y in acco rdance wi th the gene ra l i n t e r e s t . T h e second and th i rd 
ru les , which a r e conce rned wi th pa r t i cu l a r ins tances of i n t e r f e r ence wi th 
t he r ight to peaceful en joyment of p rope r ty , m u s t be cons t rued in the light 
of t he gene ra l pr inciple laid down in t he first ru le (see Iatridis v. Greece 
[ G C ] , no. 31107/96, § 55, E C H R 1999-11). 

In the p r e s e n t case t he C o u r t observes t h a t t he 1983 o r d i n a n c e was 
issued for t he p u r p o s e of c r e a t i n g a S t a t e - s u p p o r t e d s c h e m e a i m e d a t 
co-f inancing hous ing to a l levia te t he chronic hous ing s h o r t a g e a t t h a t 
t i m e . T h e legis lat ion provided for specific m e a s u r e s to s a fegua rd ce r t a in 
pecun ia ry r igh t s of pe r sons hold ing hous ing savings accounts at t he S t a t e 
Savings Bank . In pa r t i cu l a r , t he S t a t e g u a r a n t e e d t h a t t h e s u m s depos i ted 
in t he hous ing savings account were to be reva lued so as to m a i n t a i n the i r 
p u r c h a s i n g power and to offset t he effect of inflat ion. It is t r u e t h a t la ter , 
in t he Counc i l of M i n i s t e r s ' O r d e r of 22 J u n e 1993, a n add i t iona l condi t ion 
was laid down tha t had to be satisfied before hous ing savings account 
holders could acqu i re an e n t i t l e m e n t to the hous ing g r a n t , which was now 
to be paid only to those who had b o u g h t or buil t a house or flat or had 
a d a p t e d non- res iden t i a l space for use as a c c o m m o d a t i o n . However , t h e 
C o u r t no tes t h a t pe r sons not en t i t l ed to the hous ing g r a n t could a t any 
t ime - and still can - ob ta in r e i m b u r s e m e n t of the savings a c c u m u l a t e d in 
the i r hous ing savings accoun t , wi th in t e re s t . T h e s e ru les on hous ing 
savings accoun t s were e n a c t e d because , in the light of t he g e n e r a l econ­
omic s i tua t ion of the c o u n t r y and , in pa r t i cu l a r , of the economic t r ans i t i on 
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in i t i a ted in 1990, it had b e c o m e impossible to m a i n t a i n t h e f inancing 
s c h e m e wi th in the f r amework of the former S t a t e - s u p p o r t e d sys tem of 
hous ing coopera t ives , as envisaged in the 1983 o rd inance of t he P re s iden t 
of t h e Na t iona l Bank of Poland s ince it would be a n excessive b u r d e n on 
the S t a t e b u d g e t . 

T h e C o u r t no tes t h a t t he appl ican t docs not c o n t e n d t h a t she has 
sat isf ied t h e r e q u i r e m e n t for a hous ing g r a n t laid down in t h e 1993 
Counci l of Min i s t e r s O r d e r , n a m e l y tha t she has bough t or buil t a house or 
flat. It also no tes tha t the app l ican t can a t any t i m e ob ta in r e i m b u r s e m e n t 
of t he savings a c c u m u l a t e d in her hous ing savings account , wi th in t e re s t . 
T h u s t he appl ican t was not depr ived of her possessions wi th in t he m e a n ­
ing of the first p a r a g r a p h of Ar t ic le 1 of Protocol No. 1, nor did t he S t a t e 
exerc ise cont ro l over her p r o p e r t y or infringe he r r ight to peaceful enjoy­
m e n t of her possess ions . 

It follows tha t this par t of the app l ica t ion is mani fes t ly i l l-founded 
wi th in t he m e a n i n g of Art ic le 35 § 3 of t he Conven t ion . 

In so far as the app l ican t can be u n d e r s t o o d to have c o m p l a i n e d t h a t as 
a resul t of inflation t he savings she had a c c u m u l a t e d in her hous ing sav­
ings account lost t he i r p u r c h a s i n g power , the C o u r t is of the view tha t no 
g e n e r a l obl iga t ion on S t a t e s to m a i n t a i n t he p u r c h a s i n g power of s u m s 
depos i t ed wi th b a n k i n g or f inancial ins t i tu t ions by way of a sys t ema t i c 
indexa t ion of savings can be der ived from Article 1 of Protocol No. 1 (see X 
v. G e r m a n y , appl ica t ion no. 8724/79 , C o m m i s s i o n decision of 6 M a r c h 
1980, D R 20, p . 226) . 

In so far as t he app l i can t ' s compla in t can be u n d e r s t o o d as r e l a t i ng to 
the fact t h a t as a resu l t of t he r educed scope of the g u a r a n t e e s afforded by 
the S t a t e to ho lde rs of hous ing savings accoun t s , she canno t now become 
the owner of a house for which she h a d been saving, t he C o u r t r e i t e r a t e s 
t h a t Art ic le 1 of Protocol No. 1 does not confer any r ight to become the 
owner of p r o p e r t y (see L inde v. Sweden , appl ica t ion no. 11628/85, C o m ­
mission decision of 9 May 1986, D R 47, p. 270) . T h e C o u r t last ly d raws 
a t t e n t i o n to t he Conven t i on i n s t i t u t i ons ' case-law accord ing to which no 
r ight to p u r c h a s e hous ing wi th in t he f ramework of t he S t a t e - s u p p o r t e d 
hous ing coopera t ive s cheme in Poland can be der ived from this provision 
(see Kuczynska v. Po land , app l i ca t ion no. 25696/94, C o m m i s s i o n decision 
of 10 S e p t e m b e r 1997, u n r e p o r t e d ) . 

It follows tha t th is pa r t of t h e appl ica t ion is i ncompa t ib l e ratione materiae 
with the Conven t ion wi th in t he m e a n i n g of Art ic le 35 § 3 of the Conven­
tion. 

For t he se r easons , t he C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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S O M M A I R E 1 

Non-préservation par l'Etat du pouvoir d'achat de sommes déposées sur un 
plan épargne-logement 

Article 1 du Protocole n° 1 

Respect des biens - Investissements - Plan épargne-logement - Non-préservation par l'Etat du 

pouvoir d'achat de sommes déposées sur un plan épargne-logement - Refus de la prime de 

logement à une épargnante en raison de nouvelles conditions - Contraintes économiques pesant 

sur l Etat 

* 
* * 

En 1984, le père de la requérante ouvrit un plan épargne-logement auprès de la 
Caisse d'épargne d'Etat au nom de sa fille. Parmi les conditions du plan figurait la 
garantie par l'Etat de la revalorisation des fonds déposés afin de maintenir leur 
pouvoir d'achat. Cette garantie devait se concrétiser par le versement d'une prime 
de logement. En 1997, la banque informa la requérante du montant de son 
épargne, qui incluait la prime pour le cas où l'intéressée y aurait droit. Cette 
somme n'étant de loin pas suffisante pour l'acquisition d'un logement, l'intéressée 
en contesta le calcul. Toutefois, on lui confirma l'exactitude du calcul. En outre, un 
décret adopté par le Conseil des ministres en 1993 fixait de nouvelles conditions : 
seules les personnes ayant acheté ou fait construire une maison ou un apparte­
ment ou effectué des travaux de transformation de locaux à des fins d'habitation 
avaient droit à la prime de logement. Les personnes qui ne remplissaient ces con­
ditions pouvaient obtenir le remboursement de leur épargne. 

Article 1 du Protocole n" 1 : les textes juridiques et la jurisprudence y relative, bien 
qu'étant en partie antérieurs à la ratification par la Pologne du Protocole n" 1, ont 
créé une situation continue. En outre, une action civile contre la Caisse d'épargne 
d'Etat n'aurait manifestement eu aucune chance d'aboutir. Dès lors, la requérante 
n'avait pas à l'exercer aux fins de l'épuisement des voies de recours internes. 
La requérante ne prétend pas remplir les nouvelles conditions. Quoi qu'il en soit, 
elle peut obtenir le remboursement de son épargne, augmentée des intérêts. Elle 
n'a donc pas été privée de ses biens et l'Etat n'a ni exercé un contrôle sur ses biens 
ni méconnu son droit au respect de ses biens : défaut manifeste de fondement. 
Pour autant que la requérante se plaint de ce que le pouvoir d'achat de son 
épargne a baissé en raison de l'inflation, la Cour estime que l'on ne saurait déduire 
de l'article 1 du Protocole n° 1 une obligation générale pour les Etats de maintenir, 
par une indexation systématique, le pouvoir d'achat des sommes déposées auprès 
de banques ou d'organismes financiers. Pour autant que l'intéressée allègue que 
du fait de la limitation des garanties liées au plan épargne elle ne peut plus 

1. R é d i g é par le greffe , il ne lie pas la Cour . 
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acquérir une maison, la Cour réaffirme que l'on ne saurait déduire de ladite clause 
un droit à l'acquisition d'un logement dans le cadre du programme de coopératives 
de logement subventionné par l'Etat polonais : incompatibilité ratione materiae. 
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(...) 

E N F A I T 

La r e q u é r a n t e [M™ B e a t a Rudzir iska] est une r e s so r t i s s an t e polonaise 

née en 1975. Elle est é t u d i a n t e et rés ide à Torurï . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

En 1984, le pè re de la r e q u é r a n t e ouvrit a u p r è s de la succursa le de 

Torurï de la Caisse d ' é p a r g n e d 'E t a t un plan é p a r g n e - l o g e m e n t spécial au 

nom de sa fille en vue de financer l 'acquis i t ion fu ture d ' une maison ou 

d 'un a p p a r t e m e n t p o u r l ' in té ressée à sa major i t é . J u s q u ' e n novembre 

1987, il effectua des v e r s e m e n t s mensue l s sur ce p lan . 

Le 12 ma i 1997, lad i te succursa le in fo rma la r e q u é r a n t e , à sa d e m a n d e , 

q u e son é p a r g n e s 'élevait à 5 693 nouveaux zlotys (PLZ) , m o n t a n t qui 

incluai t une p r i m e d e l o g e m e n t pour le cas où l ' i n té ressée y a u r a i t droi t . 

D a n s u n e l e t t r e du 8 ju i l le t 1997 ad res sée au d i r e c t e u r de la succursa le , 

la r e q u é r a n t e exposa q u e la va leu r réel le d ' une ma i son à Torur ï é ta i t alors 

de 108 500 PLZ. D ' a p r è s elle, il devai t donc y avoir eu e r r e u r d a n s le calcul 

du m o n t a n t de son é p a r g n e , pu i sque les condi t ions du p lan é p a r g n e -

logemen t lui g a r a n t i s s a i e n t q u ' à la c lô ture de celui-ci les fonds déposés 

se ra ien t revalor isés de façon à pouvoir financer 70 m 2 d ' une ma i son indi­

viduel le . Elle soul igna que la s o m m e f iguran t sur son c o m p t e n ' é t a i t pas 

r a i s o n n a b l e m e n t p r o p o r t i o n n é e au prix cou ran t du l ogemen t et d e m a n d a 

donc à ce que l ' e r r e u r fût rect if iée. 

Le d i r e c t e u r r épondi t à l ' in té ressée pa r u n e l e t t r e du 17 ju i l le t 1997. Il y 

conf i rmai t l ' exac t i tude du calcul opé ré e t , en pa r t i cu l i e r , des s o m m e s cor­

r e s p o n d a n t à la p r i m e de l o g e m e n t . Il r appe la i t que le décre t a d o p t é p a r le 

Consei l des min i s t r e s le 7 mai 1996 c o n c e r n a n t le calcul et le v e r s e m e n t de 

la p r i m e de l o g e m e n t ainsi q u e la c o m p e n s a t i o n des c o m p t e s e n t r e la 

B a n q u e na t iona le de Pologne et la Caisse d ' é p a r g n e d 'E t a t (ci-après : « le 

déc re t de 1996 ») fixait les c r i t è r e s su ivan ts pour le calcul de la p r i m e : la 

d u r é e de l ' épa rgne , le m o n t a n t to ta l des fonds déposés , les s o m m e s versées 

pour c h a q u e a n n é e , le prix moyen du l ogemen t et le t a u x d ' i n t é r ê t appli­

cable tout au long de la pér iode du p l a c e m e n t . Il précisa i t en o u t r e q u e la 

p r i m e de l o g e m e n t é t a i t ca lculée su r la base des v e r s e m e n t s effectués pen­

d a n t les a n n é e s au cours desque l les le pr ix moyen du m è t r e ca r r é de loge­

m e n t avai t a u g m e n t é plus r a p i d e m e n t que le t a u x d ' i n t é r ê t r é m u n é r a n t les 

s o m m e s déposées su r le p lan é p a r g n e - l o g e m e n t . Il concluai t q u e , effectué 

selon la formule énoncée d a n s le déc re t de 1996, le calcul des fonds accu­

mulés sur le p lan é p a r g n e de la r e q u é r a n t e é ta i t cor rec t . 

D a n s une l e t t r e du 18 s e p t e m b r e 1997 ad re s sée au m i n i s t r e des Fi­

nances , la r e q u é r a n t e fit valoir q u e le m o n t a n t calculé pa r la b a n q u e 
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couvr i ra i t s e u l e m e n t la va leu r de 4 m 2 d 'un l ogemen t au pr ix c o u r a n t 

du m a r c h é . Dès lors, c o n t r a i r e m e n t a u x condi t ions du p lan é p a r g n e -

l o g e m e n t g a r a n t i e s pa r l 'E ta t , elle ne p o u r r a i t pas faire l 'acquis i t ion 

d ' u n e maison . D é n o n ç a n t une e sc roquer i e q u e l 'Eta t ne devai t pas 

app rouve r , elle d e m a n d a la reva lor i sa t ion de son é p a r g n e . 

P a r u n e l e t t r e d a t é e du 7 oc tobre 1997, le d é p a r t e m e n t des f inances de 

l ' économie n a t i o n a l e du m i n i s t è r e des F inances in forma la r e q u é r a n t e q u e 

les fonds accumulé s sur les p lans é p a r g n e - l o g e m e n t faisaient l 'objet de 

deux formes de reva lor i sa t ion des t i nées à c o m p e n s e r les effets de l'infla­

t ion. P r e m i è r e m e n t , il y avait le t aux d ' i n t é r ê t pr ivi légié , l eque l , depuis 

1983, é ta i t équ iva len t au t aux appl icable aux p l a c e m e n t s à long t e r m e . 

D e u x i è m e m e n t , le t i tu la i re d ' un plan pouvai t ob t en i r u n e p r i m e de loge­

m e n t payée d i r e c t e m e n t sur le b u d g e t de l 'E ta t . C e t t e p r i m e visait à 

c o m p e n s e r la baisse de va leu r des fonds déposés sur les p lans é p a r g n e -

logemen t r é s u l t a n t de l ' inflation et de l ' a u g m e n t a t i o n consécut ive des 

prix du l o g e m e n t . Toutefo is , le m o n t a n t de la p r i m e due au cl ient é ta i t 

calculé sur la base des v e r s e m e n t s effectués. Sou l ignan t que , d a n s la p ra ­

t i que , la p l u p a r t des t i t u l a i r e s de tels p l ans a c c u m u l a i e n t e n t r e 10 à 20 % 

de l ' appor t m i n i m u m à ve r se r o b l i g a t o i r e m e n t a u x coopéra t ives de loge­

m e n t pour deven i r m e m b r e à p a r t e n t i è r e (wklad), le d é p a r t e m e n t des 

f inances aff irmait qu ' i l n ' é ta i t pas lég i t ime de s ' a t t e n d r e à ce q u e la p r i m e 

de l ogemen t c o m p e n s â t e n t i è r e m e n t la différence e n t r e ce t t e s o m m e et le 

coût to ta l de la cons t ruc t ion d ' une ma i son . Il in formai t enfin la r e q u é r a n t e 

que seule la b a n q u e où le c o m p t e avait é té ouver t é ta i t c o m p é t e n t e pour 

reva lor i ser le m o n t a n t de son é p a r g n e . 

Le 3 n o v e m b r e 1997, la r e q u é r a n t e se p la igni t de sa s i tua t ion au 

m é d i a t e u r . 

D a n s sa r éponse du 21 n o v e m b r e 1997, le m é d i a t e u r avisa l ' i n té ressée 

qu ' i l avai t à m a i n t e s r ep r i ses a t t i r é l ' a t t en t i on de diverses a u t o r i t é s , 

n o t a m m e n t du p r e m i e r m in i s t r e , du m i n i s t r e des F inances et du mi­

n is t re de la C o n s t r u c t i o n et de l ' A m é n a g e m e n t , sur les ques t ions 

qu 'e l le soulevai t . Le p r o b l è m e é ta i t q u e les p e r s o n n e s qui ava ien t placé 

de l ' a rgen t , souvent p e n d a n t des a n n é e s , sur des p lans é p a r g n e -

logemen t é t a i en t pour la p l u p a r t d a n s l ' incapaci té de payer in té ­

g r a l e m e n t le prix d ' un l o g e m e n t . C e l a résu l t a i t en p a r t i e du fait q u e les 

ques t ions c o n c e r n a n t les p r i m e s de l o g e m e n t , le t aux d ' i n t é r ê t appl i­

cable aux p lans é p a r g n e - l o g e m e n t et la reva lor i sa t ion des fonds déposés 

sur ces p lans , de s t i née à c o m p e n s e r p l e i n e m e n t les effets de l ' inflation, 

n ' ava ien t pas é té réso lues pa r le l ég i s la teur d ' une m a n i è r e t o t a l e m e n t 

compa t ib l e avec les obl iga t ions in i t ia les de l 'E ta t . M a l h e u r e u s e m e n t , le 

m é d i a t e u r ne disposai t d ' a u c u n moyen effectif lui p e r m e t t a n t de con­

t r a i n d r e les pouvoirs législat if et exécut i f à p r e n d r e des m e s u r e s p o u r 

r é soud re les p r o b l è m e s des p e r s o n n e s d a n s la s i tua t ion de la r e q u é r a n t e , 

qui e s p é r a i e n t f inancer leur l o g e m e n t d a n s le cadre du p r o g r a m m e mis 
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en place en 1983. Dès lors, il ne pouvai t d o n n e r a u c u n e su i te à la 

d e m a n d e de l ' in té ressée . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

P a r m i les condi t ions du p lan é p a r g n e - l o g e m e n t énoncées d a n s l 'ordon­

nance du p ré s iden t de la B a n q u e na t iona l e de Pologne en d a t e du 

24 février 1983 (ci-après : « l ' o rdonnance de 1983 »), f igurai t la g a r a n t i e 

p a r l 'E ta t de la reva lor i sa t ion des fonds déposés sur les p lans é p a r g n e -

l o g e m e n t de la Ca i sse d ' é p a r g n e d ' E t a t afin de m a i n t e n i r leur pouvoir 

d ' a cha t . C e t t e g a r a n t i e ne couvrai t q u e les m o n t a n t s infér ieurs ou égaux 

au coût de cons t ruc t ion de 70 m 2 d ' u n e ma i son famil iale individuel le ou de 

55 m 2 d ' un a p p a r t e m e n t cons t ru i t p a r u n e coopéra t ive de l o g e m e n t . Elle 

devai t se concré t i se r pa r le v e r s e m e n t d ' une p r i m e de l o g e m e n t . Le t i tu­

laire du p lan avai t dro i t à ce t t e p r i m e si, d a n s l ' année au cours de laquel le 

il souha i t a i t c l ô tu r e r son p lan et d i sposer de son é p a r g n e p o u r f inancer 

l ' acquis i t ion d ' une ma i son ou d ' un a p p a r t e m e n t , le pr ix moyen du m è t r e 

c a r r é de l ogemen t é ta i t plus élevé q u e les a n n é e s p r é c é d e n t e s et si ce t te 

a u g m e n t a t i o n é ta i t s u p é r i e u r e à la hausse du t aux d ' i n t é r ê t appl icable 

aux fonds déposés sur le p lan é p a r g n e - l o g e m e n t . 

En v e r t u d ' un décre t a d o p t é pa r le Consei l des m i n i s t r e s le 22 j u i n 1993 

(ci-après : « le déc re t de 1993 »), les p e r s o n n e s ayan t a c c u m u l é des fonds 

sur un p lan é p a r g n e - l o g e m e n t de la Ca i sse d ' é p a r g n e d 'E t a t ouver t avant 

le 23 oc tobre 1990 et non i n t e r r o m p u dans les cinq ans ava ien t dro i t à une 

p r i m e de l o g e m e n t si elles ava ien t f inancé de l eu r s p r o p r e s den ie r s 

l ' acquis i t ion ou la cons t ruc t ion d ' une m a i s o n ou d ' un a p p a r t e m e n t , ou des 

t r a v a u x de t r a n s f o r m a t i o n de locaux à des fins d ' hab i t a t i on . C ' é t a i t le 

T r é s o r publ ic qu i f inançai t ces p r i m e s , mais t e c h n i q u e m e n t c 'é ta i t la 

Caisse d ' é p a r g n e d 'E t a t qu i effectuai t les v e r s e m e n t s . 

Le 29 ju i l l e t 1993, la C o u r s u p r ê m e rend i t une décision aux t e r m e s de 

laque l le en ve r tu des disposi t ions du code civil, tel q u e modifié en 1990, 

l ' é p a r g n e - l o g e m e n t ne pouvai t faire l 'objet d ' une reva lor i sa t ion p a r le 

T r é s o r publ ic pour c o m p e n s e r p l e i n e m e n t les effets de l ' inflation. Pour 

r e n d r e ce t t e décis ion, la h a u t e j u r i d i c t i o n s ' inspira des disposi t ions du 

code civil re la t ives à la possibi l i té d ' ac tua l i s e r les obl iga t ions de n a t u r e 

p a t r i m o n i a l e en cas d ' inf la t ion. Ces d isposi t ions éca r t a i en t e x p r e s s é m e n t 

u n e tel le possibil i té p o u r les s o m m e s déposées sur des c o m p t e s banca i r e s . 

La C o u r s u p r ê m e déc ida pa r a i l leurs q u e la p r i m e d ' é p a r g n e - l o g e m e n t 

n ' é t a i t pas non plus suscept ib le d ' une reva lor i sa t ion . Aprè s avoir cons ta t é 

q u e le p r o b l è m e concerna i t envi ron cinq mil l ions de ci toyens qu i avaient 

a c c u m u l é u n e é p a r g n e - l o g e m e n t , elle cons idé ra q u e la reva lor i sa t ion pa r 

le T r é s o r publ ic des p r i m e s de tous les i n t é r e s sé s n ' é t a i t é c o n o m i q u e m e n t 

pas faisable ca r cela r e p r é s e n t e r a i t une cha rge excessive pour le b u d g e t de 

l 'E ta t . Elle observa enfin que le déc re t du 22 j u i n 1993 prévoyai t néan -
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moins une reva lor i sa t ion par t i e l l e des p r i m e s , dans des c i rcons tances et à 

des condi t ions d é t e r m i n é e s . 

G R I E F 

I n v o q u a n t l 'ar t icle 1 du Pro tocole n" 1 à la C o n v e n t i o n , la r e q u é r a n t e 

a l lègue q u e l 'E ta t a m a n q u é aux obl iga t ions en m a t i è r e d 'a ide financière 

au l o g e m e n t qu ' i l avai t c o n t r a c t é e s envers elle au t r ave r s des condi t ions 

du p lan é p a r g n e - l o g e m e n t . Elle expose q u e , son é p a r g n e ne pouvant faire 

l 'objet d ' une reva lor i sa t ion de n a t u r e à c o m p e n s e r p l e i n e m e n t les effets 

de l ' inflat ion, le m o n t a n t en est m a i n t e n a n t dér i so i re , a lors qu 'e l le a 

effectué des v e r s e m e n t s régu l ie r s p e n d a n t des a n n é e s , c o n f o r m é m e n t aux 

condi t ions de son plan é p a r g n e - l o g e m e n t . Elle cons idère qu 'e l l e pouvai t 

l é g i t i m e m e n t a t t e n d r e de l 'E ta t qu ' i l r e spec t â t la g a r a n t i e énoncée dans 

l ' o rdonnance de 1983. 

E N D R O I T 

Invoquan t l 'ar t icle 1 du Protocole n" 1 à la Conven t ion , la r e q u é r a n t e 

a l lègue q u e l 'Eta t a m a n q u é aux obl iga t ions en m a t i è r e d 'a ide financière 

au l o g e m e n t qu' i l avait c o n t r a c t é e s envers elle au t r ave r s des condi t ions 

du p lan é p a r g n e - l o g e m e n t . 

L 'a r t i c le 1 du Protocole n" 1 se lit ainsi : 

« T o u t e p e r s o n n e phys ique ou mora le a droit au respect de s e s b iens . Nul ne peut ê tre 

privé de sa propr ié té q u e pour cause d'uti l i té publ ique et d a n s les condi t ions prévues par 

la loi et les pr incipes g é n é r a u x du droit in ternat iona l . 

Les d i spos i t ions p r é c é d e n t e s ne portent pas a t t e i n t e au droit q u e pos sèdent les Eta t s 

de m e t t r e en v igueur les lois qu'i ls j u g e n t n é c e s s a i r e s pour r é g l e m e n t e r l 'usage des 

b iens c o n f o r m é m e n t à l ' intérêt g é n é r a l ou pour assurer le p a i e m e n t des impôt s ou 

d'autres contr ibut ions ou des a m e n d e s . » 

La C o u r c o n s t a t e q u e la Pologne a ratif ié le Protocole n" 1 le 10 oc tobre 

1994. C e r t e s , les t ex t e s j u r i d i q u e s invoqués pa r la r e q u é r a n t e on t en par ­

tie é té a d o p t é s avant c e t t e d a t e . En par t i cu l i e r , la décis ion de la C o u r 

s u p r ê m e , qu i revê t u n e i m p o r t a n c e cap i t a l e p o u r les p e r s o n n e s d a n s la 

s i tua t ion de l ' i n té ressée , r e m o n t e au 29 ju i l l e t 1993. Toutefo is , la C o u r 

e s t ime q u e ces t e x t e s et la j u r i s p r u d e n c e y re la t ive on t c réé u n e s i tua t ion 

con t inue en ce qu ' i l s ont é tab l i c e r t a in s dro i t s pour les p e r s o n n e s ayant 

a c c u m u l é des fonds su r des p lans é p a r g n e - l o g e m e n t à la Caisse d ' é p a r g n e 

d ' E t a t et que ce t t e s i t ua t ion j u r i d i q u e subs is te à l ' heu re ac tue l le . Dès lors, 

la p r é s e n t e r e q u ê t e ne s au ra i t ê t r e déc la rée i r recevable pour incompa t i ­

bilité ratione temporis avec la Conven t ion . 

E n v e r t u de l 'a r t ic le 35 de la Conven t ion , la C o u r ne peu t ê t r e saisie 

q u ' a p r è s l ' épu i s emen t des voies de r ecour s i n t e r n e s . 
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A cet égard , la C o u r rappe l le la j u r i s p r u d e n c e des o r g a n e s de la Con­

ven t ion selon laque l le on ne sau ra i t r e p r o c h e r à u n r e q u é r a n t de n 'avoir 

pas exercé u n recours i n t e r n e s'il é tabl i t q u ' e n ve r tu d ' u n e j u r i s p r u d e n c e 

c o n s t a n t e ce recours é ta i t voué à l 'échec (Ugur lukoc c. A l l e m a g n e , 

r e q u ê t e n" 11945/86, décis ion de la C o m m i s s i o n du 12 m a r s 1987, Déci­

sions et r a p p o r t s (DR) 5 1 , p. 186 ; G u c h e z c. Be lg ique , r e q u ê t e n" 10027/ 

82, décision de la C o m m i s s i o n du 5 d é c e m b r e 1984, D R 40, p . 100). 

En l 'espèce, la r e q u é r a n t e pouvai t i n t e n t e r au civil con t r e la Caisse 

d ' é p a r g n e d 'E t a t u n e ac t ion en p a i e m e n t de la s o m m e revalor isée de son 

é p a r g n e et de sa p r i m e de l o g e m e n t . Toutefo is , eu é g a r d à la législat ion 

p e r t i n e n t e et à la décis ion p réc i t ée de la C o u r s u p r ê m e , la C o u r e s t ime 

q u e pare i l le ac t ion n ' a u r a i t eu a u c u n e chance d ' abou t i r . Dès lors, la 

r e q u é r a n t e n 'ava i t pas à l ' exercer aux fins de l ' é p u i s e m e n t des voies d e 

recours i n t e r n e s . 

P a r t a n t , la r e q u ê t e ne saura i t ê t r e déclarée i rrecevable pour non-

é p u i s e m e n t des voies de recours i n t e rnes a u sens d e l 'art icle 35 de la 

Convent ion . 

Q u a n t au fond du grief, la C o u r r appe l l e tou t d ' abo rd q u e l 'ar t ic le 1 d u 

Protocole n" 1, qui g a r a n t i t en subs t ance le droi t de p r o p r i é t é , con t ien t trois 

n o r m e s d i s t inc tes ( a r r ê t s J a m e s et a u t r e s c. R o y a u m e - U n i du 21 février 

1986, série A n" 98, pp . 29-30, § 37, et Immobiliare Suffi c. Italie [ G C ] , n" 22774/ 

93 , § 44, C E D H 1999-V) : la p r e m i è r e , qu i s ' ex p r i me d a n s la p r e m i è r e 

p h r a s e du p r e m i e r a l inéa et revêt un c a r a c t è r e géné ra l , énonce le pr incipe 

du respec t de la p r o p r i é t é ; la d e u x i è m e , f igurant d a n s la seconde p h r a s e du 

m ê m e a l inéa , vise la p r iva t ion de p r o p r i é t é et la s o u m e t à c e r t a i n e s condi­

t ions ; q u a n t à la t ro i s i ème , cons ignée d a n s le second a l inéa , elle r econna î t 

aux E t a t s c o n t r a c t a n t s le pouvoir , e n t r e a u t r e s , de r é g l e m e n t e r l 'usage des 

b iens c o n f o r m é m e n t à l ' in té rê t géné ra l . La d e u x i è m e et la t ro i s i ème , qui 

on t t r a i t à des e x e m p l e s pa r t i cu l i e r s d ' a t t e i n t e s a u d ro i t d e p rop r i é t é , 

doivent s ' i n t e r p r é t e r à la l umiè re du pr inc ipe consacré pa r la p r e m i è r e 

( a r r ê t Iatridis c. Grèce [ G C ] , n" 31107/96, § 55, C E D H 1999-11). En l 'espèce, la 

C o u r relève q u e l ' o rdonnance de 1983 avait pour objet la c r éa t i on d 'un 

p lan subven t ionné p a r l 'E ta t et de s t i né à cof inancer le l o g e m e n t afin de 

pal l ie r la p é n u r i e c h r o n i q u e q u e connaissa i t le s ec t eu r à l ' époque . Ce tex te 

prévoyai t des m e s u r e s spécif iques p o u r p r o t é g e r ce r t a in s dro i t s p a t r i m o ­

n iaux des t i tu la i res de p lans é p a r g n e - l o g e m e n t à la Ca i sse d ' é p a r g n e d 'E ta t . 

En pa r t i cu l i e r , l 'E ta t ga ran t i s s a i t que les fonds déposés sur ces p lans 

s e ra i en t revalor isés d e façon à m a i n t e n i r leur pouvoir d ' acha t et à com­

pense r les effets de l ' inflat ion. C e r t e s , pa r la su i t e , le déc re t du 22 ju in 

1993 fixa d ' a u t r e s condi t ions pour l 'acquis i t ion du dro i t à la p r i m e de loge­

m e n t , celle-ci n ' é t a n t d é s o r m a i s plus versée q u ' a u x p e r s o n n e s ayant ache­

t é ou fait cons t ru i r e u n e ma i son ou un a p p a r t e m e n t , ou ayan t t r a n s f o r m é 

des locaux à des fins d ' h a b i t a t i o n . Toutefo is , la C o u r relève q u e les per­

sonnes non bénéf ic ia i res du droi t à la p r i m e de l o g e m e n t pouvaien t à tout 
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m o m e n t - et peuven t du res te toujours - ob ten i r le r e m b o u r s e m e n t de 

leur é p a r g n e , a u g m e n t é e des i n t é r ê t s . Les nouvel les règles en m a t i è r e 

d ' é p a r g n e - l o g e m e n t ont é té a d o p t é e s parce que , c o m p t e t enu de la 

con jonc tu re é c o n o m i q u e g é n é r a l e du pays e t , en par t i cu l ie r , de la t r ans i t i on 

é c o n o m i q u e e n g a g é e en 1990, il é ta i t devenu impossible de poursu iv re d a n s 

le c ad re de l 'ancien sys tème de coopéra t ives de logemen t subven t ionné pa r 

l 'Eta t le p lan de financement tel qu ' i l é t a i t envisagé p a r les disposi t ions de 

l ' o rdonnance de 1983, la c h a r g e pour le b u d g e t de l 'E ta t en é t a n t d e v e n u e 

excessive. 

La C o u r relève q u e la r e q u é r a n t e ne p r é t e n d pas r e m p l i r les condi t ions 

auxque l l e s le déc re t de 1993 s u b o r d o n n e l 'octroi de la p r i m e de l o g e m e n t : 

avoir a che t é ou fait cons t ru i r e une ma i son ou un a p p a r t e m e n t . Elle no te 

pa r a i l leurs q u e l ' in té ressée peu t à tout m o m e n t o b t e n i r le r e m b o u r s e ­

m e n t de son é p a r g n e - l o g e m e n t , a u g m e n t é e des i n t é r ê t s . Elle e s t ime donc 

q u e la r e q u é r a n t e n ' a pas é té pr ivée de ses b iens , au sens du p r e m i e r ali­

n é a de l 'a r t ic le 1 du Pro tocole n" 1, et q u e l 'E ta t n ' a ni exercé u n con t rô le 

sur ses b iens ni m é c o n n u son droi t au respec t de ses b iens . 

Il s ' ensui t q u e ce t t e pa r t i e de la r e q u ê t e est m a n i f e s t e m e n t m a l fondée, 

au sens de l 'ar t icle 35 § 3 de la Conven t ion . 

P o u r a u t a n t que la r e q u é r a n t e se p la in t de ce q u e le pouvoir d ' acha t de 

son é p a r g n e - l o g e m e n t a baissé en ra ison de l ' inflation, la C o u r e s t ime q u e 

l 'on ne sau ra i t dédu i r e de l 'ar t icle 1 du Protocole n" 1 une obl iga t ion 

g é n é r a l e p o u r les E t a t s de m a i n t e n i r , pa r u n e i ndexa t i on s y s t é m a t i q u e , le 

pouvoir d ' a c h a t des s o m m e s déposées a u p r è s de b a n q u e s ou d ' o r g a n i s m e s 

financiers (X c. A l l e m a g n e , r e q u ê t e n" 8724/79 , décis ion de la C o m m i s s i o n 

du 6 m a r s 1980, D R 20, p . 226). 

P o u r a u t a n t que l ' in té ressée a l lègue q u e d u fait de la l imi t a t ion des 

g a r a n t i e s offertes p a r l 'E ta t aux t i t u l a i r e s de p lans é p a r g n e - l o g e m e n t elle 

ne peu t au jou rd ' hu i a c q u é r i r u n e ma i son pour laquel le elle a é p a r g n é , la 

C o u r réaff i rme q u e l 'ar t icle 1 du Pro tocole n" 1 ne r econna î t pas un droi t à 

deven i r p r o p r i é t a i r e d 'un bien (Lindc c. Suède , r e q u ê t e n" 11628/85, déci­

sion de la C o m m i s s i o n du 9 m a i 1986, D R 47, p . 270) . Elle rappe l le enfin la 

j u r i s p r u d e n c e des o r g a n e s de la C o n v e n t i o n d ' ap rè s laquel le on ne sau ra i t 

d é d u i r e de ladi te c lause u n dro i t à l 'acquis i t ion d 'un l ogemen t d a n s le 

cad re du p r o g r a m m e de coopéra t ives de l ogemen t subven t ionné pa r l 'E ta t 

polonais (Kuczynska c. Pologne , r e q u ê t e n" 25696/94, décis ion de la C o m ­

miss ion du 10 s e p t e m b r e 1997, non pub l i ée ) . 

Il s ' ensui t que ce t t e p a r t i e de la r e q u ê t e est i ncompa t ib l e ratione materiae 

avec la Conven t ion , au sens de l 'ar t ic le 35 § 3 de la Conven t ion . 

P a r ces motifs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y ' 

Conviction for tax evasion after tax penalties had been imposed for the 
same matter 

Article 6 

Fair hearing - Non bis in idem - Non bis in idem rule does not come within the scope of 
Article 6 

Article 4 of Protocol No. 7 

Right not to he tried or punished twice (non bis in idem) — Conviction for tax evasion aftertax 
penalties had been imposedfor the same matter - Constitutive elements of an offence 

* 
* * 

The two applicants were the subject of audits by the tax authorities, the first for 
failing to lodge tax returns for three years in succession and the second because he 
had stopped making his monthly value-added tax (VAT) returns. Following the 
audits, the applicants received demands for tax and penalties, pursuant to 
Article 1728 of the General Tax Code. That provision empowers the tax auth­
orities to add surcharges to the tax liability of taxpayers who fail to lodge their 
returns in time. In both cases, the tax authorities lodged a criminal complaint 
against the applicants; both were found guilty by the criminal courts of the offence 
of tax evasion, contrary to Article 1741 of the General Tax Code and sentenced to 
suspended terms of imprisonment and to the payment of fines. Article 1741 lays 
down that anyone who has fraudulently evaded assessment or payment in whole or 
in part of tax, or has at tempted to do so, notably by wilfully omitting to make his 
return within the prescribed time is liable, independently of the applicable tax 
penalties, to a fine and to five years' imprisonment. The applicants made unsuc­
cessful appeals to the court of appeal and Court of Cassation. Inter alia, their 
ground of appeal based on the non bis in idem rule was dismissed. 

Held 
(1) Article 4 of Protocol No. 7: Under Article 1741 of the General Tax Code, as 
interpreted by the Court of Cassation, the accused must have wilfully failed to 
make his returns within the prescribed time for the offence to be made out. How­
ever, the "fiscal offence" under Article 1728 of the General Tax Code is constituted 
merely by the failure to make a return within the prescribed period. Since the 
constitutive elements of the offences are therefore different, these, two Articles do 
not relate to the same offence, such that there has been no breach of the non bis in 
idem rule: manifestly ill-founded. 

1. T h i s s u m m a r y by the Re g i s t r y d o e s not bind the Court . 
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(2) Article 6: The non bis in idem rule is embodied solely in Article 4 of Proto­
col No. 7; the other provisions of the Convention do not guarantee compliance with 
it either expressly or implicitly: incompatible ralione materiae. 
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T H E F A C T S 

M r [Frédér ic ] Ponse t t i , who was born in 1949, lives a t P i e r r e l a t t e and 
p rac t i ses as a bailiff. M r [Chr i s t i an ] C h e s n e l was bo rn in 1936 and lives in 
Par i s . H e is a p rac t i s ing no ta ry . Bo th a r e F r e n c h na t iona l s . T h e y were 
r e p r e s e n t e d before the C o u r t by M r P.F. Ryziger , a m e m b e r of t he Conseil 
d'Etat and C o u r t of C a s s a t i o n Bar . 

T h e facts, as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d as follows. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

1. The case of Mr Ponsetti 

T h e app l i can t failed to file income t ax r e t u r n s for t he years 1988, 1989 
a n d 1990 desp i t e receiving d e m a n d s to do so from the t ax au tho r i t i e s . In 
Apri l 1991 t h e t ax a u t h o r i t i e s conduc t ed a n aud i t of his accoun t s and 
assessed h i m to 95,823 F r e n c h francs (FRF) in u n p a i d income tax for the 
first of those t h r e e yea r s , F R F 206,388 for the second and F R F 286,957 for 
the th i rd . T h e y sought recovery of those a m o u n t s , to which on 
20 D e c e m b e r 1991, p u r s u a n t to Ar t ic le 1728 of t he G e n e r a l T a x Code , 
they a d d e d defaul t i n t e r e s t a n d s u r c h a r g e s a t the r a t e of 80% of t he sum 
d u e for 1988 (name ly F R F 76,658) a n d of 40% for the o t h e r two years 
( a m o u n t i n g to F R F 104,352 a n d F R F 155,395). 

At t he s a m e t i m e the tax au tho r i t i e s lodged a c r imina l compla in t 
aga ins t M r Ponse t t i a l leging t ax evasion a n d sought to be j o ined as a civil 
p a r t y to t he p roceed ings . 

T h e appl ican t was c h a r g e d wi th "hav ing a t M o n t é l i m a r , d u r i n g the 
years 1988 to 1990, f r audu len t ly evaded a s s e s s m e n t of his i ncome t ax lia­
bility and evaded pa r t i a l p a y m e n t of such tax by wilfully o m i t t i n g to file 
his r e t u r n wi th in t he p resc r ibed t i m e , by concea l ing p a r t s of his income 
liable to tax , by a r r a n g i n g his insolvency or obs t ruc t i ng t he collection of 
t he t ax by o t h e r sub te r fuges , or by ac t ing in any o t h e r f r audu len t m a n n e r , 
in t he in s t an t case by o m i t t i n g to file i ncome t ax r e t u r n s for the years 1988 
to 1990, t hus evading p a y m e n t of F R F 589,168 in income t ax , be ing 
F R F 95,823 for 1988, F R F 206,388 for 1989 a n d F R F 286,957 for 1990", an 
offence u n d e r Art ic le 1741 of t he G e n e r a l T a x C o d e . 

O n 21 J u l y 1993, the Va lence C r i m i n a l C o u r t convicted the appl icant 
a n d imposed a t h r e e m o n t h s ' s u s p e n d e d pr i son s en t ence and fine of 
F R F 10,000 on h im . In r e a c h i n g its verdic t it s t a t e d : "... by failing to file 
income t ax r e t u r n s for the years 1988 to 1990, M r Ponse t t i c o m m i t t e d the 
offence of which he s t ands accused of t ax evasion, c o n t r a r y to Art ic le 1741 
of the G e n e r a l T a x Code 
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T h e app l i can t a n d t h e p rosecu t ion a p p e a l e d to t he G r e n o b l e C o u r t of 
Appea l . O n 17 N o v e m b e r 1994 the C o u r t of Appea l uphe ld t he app l i can t ' s 
convict ion a n d inc reased the s en t ence to a s u s p e n d e d t e r m of six m o n t h s ' 
i m p r i s o n m e n t and a fine of F R F 200,000. It r e a c h e d its decis ion on the 
following g round : 

"... the in ten t iona l e l e m e n t of the of fence of tax evas ion is suff ic ient ly m a d e out by the 

fact that the a c c u s e d failed to m a k e the tax returns n e c e s s a r y for a s s e s s i n g his l iabil ity 

to tax w h e n : 

- he was perfect ly aware of that r e q u i r e m e n t , if only as a result of the 1986 audit; 

- he had b e e n g iven due not ice before the audit to m a k e the re turns for e a c h of the 

t h r e e years c o n c e r n e d ; 

- w h a t e v e r the truth of his c o m p u t i n g p r o b l e m s , the re levant i n f o r m a t i o n w a s 

avai lable to h i m , as he had duly filed the m o n t h l y turnover figures for the ca lcu la t ion of 

V A T on t i m e and therefore had only to deduct his profess ional l iabi l i t ies in order to 

d e t e r m i n e and dec lare his i n c o m e ; 

- it is p la in that he has used the p r e t e x t o f c o m p u t i n g dif f icult ies to draw out m a t t e r s 

as long as poss ib le in order to p lead the s t a t u t e of l imi ta t ions from which he has a lready 

partial ly b e n e f i t e d in 1986. 

T h e tax a u t h o r i t i e s ' dec i s ion regard ing at what level o n the sca le o f s u r c h a r g e s for 

unpa id tax to impose the — pure ly fiscal - penal ty on Freder ic P o n s e t t i as a result of his 

conduct is, in law, a s e p a r a t e i s sue from the dec i s ion of the cr iminal court o n w h e t h e r 

the in ten t iona l c l e m e n t of the of fence of tax evas ion has b e e n m a d e o u t . . . " 

T h e app l i can t appea l ed to the C o u r t of C a s s a t i o n on the g r o u n d t h a t 
t h e r e h a d b e e n a violat ion of Ar t ic le 6 of t he Conven t i on and of Art ic le 4 of 
Protocol No. 7 to t he Conven t ion in so far as it g u a r a n t e e s the non bis in 
idem p r inc ip le . O n 20 J u n e 1996 the C r i m i n a l Division of the C o u r t of 
C a s s a t i o n d i smissed the appea l in a j u d g m e n t which r ead as follows: 

"... Freder ic Ponse t t i argued in his d e f e n c e that as he had a lready b e e n subjec ted to 

tax p e n a l t i e s for the s a m e m a t t e r s , no further p e n a l t i e s could be i m p o s e d o n h im. 

In re jec t ing the accused's s u b m i s s i o n s and s e n t e n c i n g h i m to a t erm of i m p r i s o n m e n t 

and a fine under Art ic le 1741 of the G e n e r a l T a x C o d e , the Court o f A p p e a l s ta t ed that 

the na ture and purpose of prosecut ion for tax evas ion , which is a i m e d at curb ing the 

unlawful avo idance of tax , are dif ferent from those p u r s u e d by the tax a u t h o r i t i e s w h e n 

c o n d u c t i n g a tax audit w i th a v iew to co l l ec t ing unpaid lax . 

H a v i n g regard to that reason ing , this Court is sat is f ied that the Court of A p p e a l gave 

a valid basis lor its dec i s ion . 

In accordance w i th the reservat ions m a d e by France regard ing Protocol N o . 7, the non 

bis in idem rule e n s h r i n e d in Art ic le 4 of Protocol N o . 7 to the E u r o p e a n C o n v e n t i o n on 

H u m a n Right s and F u n d a m e n t a l F r e e d o m s is appl icable only to o f fences w h i c h under 

French law fall w i th in the jur i sd ic t ion of the cr imina l cour t s and d o e s not prevent tax 

p e n a l t i e s b e i n g i m p o s e d concurrent ly wi th p e n a l t i e s by the cr iminal courts . 

It fol lows that the g r o u n d of appea l mus t be re jec ted ..." 
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2. The case of Mr Chesnel 

T h e appl ican t has since 1979 been in p rac t i ce as a n o t a ry in Bezons . 
F r o m O c t o b e r 1990 onwards , he failed to m a k e his m o n t h l y va lue -added 
tax (VAT) r e t u r n s wi th t he resu l t t h a t his act ivi ty was included on t h e 
audi t p r o g r a m m e of t he Va l d 'Oise département t ax office by t h e ad­
min i s t r a t ive d e p a r t m e n t . T h e aud i t , which conce rned V A T , covered 1989, 
1990, 1991 and J a n u a r y to Apri l 1992. 

A not ice advis ing t h a t t he accoun t s would be in spec ted was sen t to t h e 
app l ican t on 12 J u n e 1992 a n d the aud i t took place at his office b e t w e e n 
25 J u n e and 25 O c t o b e r 1992. T h e a r r e a r s to be paid by the app l i can t were 
assessed on the basis of V A T shown to be due by r e t u r n s lodged d u r i n g the 
aud i t . T h e y c a m e to a to ta l of F R F 1,212,596. A d e m a n d for t h a t a m o u n t 
was sen t to t he appl ican t on 27 N o v e m b e r 1992. In add i t ion to t he VAT, 
t he appl ican t was r e q u i r e d to pay the s u r c h a r g e s laid down by Art ic le 1728 
of t h e G e n e r a l T a x Code for failure to file r e t u r n s . T h e y a m o u n t e d to 
F R F 812,035 and F R F 209,859 (namely 90,95 % of the to t a l ) . 

O n 19 N o v e m b e r 1993 the tax office of the Val d 'O i se département lodged 
a compla in t wi th the Ponto ise C r i m i n a l C o u r t wi th t he approva l of the 
T a x Offences Board d a t e d 8 N o v e m b e r 1993. T h e tax a u t h o r i t i e s , r e p r e ­
s e n t e d by the D i r ec to r of T a x e s of the Val d 'O i se département, lodged a 
r e q u e s t to be j o ined as a civil p a r t y to t he p roceed ings . 

T h e appl ican t was c h a r g e d wi th "hav ing at Bezons , be tween 1 O c t o b e r 
1990 and 30 April 1992, f r audu len t ly evaded a s s e s s m e n t of his l iabili ty to 
t ax , n a m e l y va lue -added tax , a n d evaded its p a y m e n t in whole or in pa r t , 
by wilfully concea l ing pa r t of t he s u m s , n a m e l y F R F 9,073,333, l iable to 
such t ax , on which was due F R F 1,212,596 in u n p a i d V A T ..." 

Before t he C r i m i n a l C o u r t t he appl ican t p leaded the non bis in idem ru le , 
a r g u i n g t h a t , since tax pena l t i e s had a l r eady been imposed on h im he 
could not be p ro secu t ed in t he c r imina l cour t s for m a t t e r s a r i s ing out of 
t h e s a m e facts. 

O n 8 N o v e m b e r 1995 the C r i m i n a l C o u r t d i smissed t h a t p rocedura l 
object ion in a j u d g m e n t which r ead as follows: 

"It is c o m m o n g r o u n d that an es toppe l per rem judicalam c o n s t i t u t e s an obs tac l e to a 
further prosecut ion if there is ident i ty of legal bas i s , subject m a t t e r and part ies wi th a 
previous prosecut ion that has e n d e d w i th an u n a p p e a l a b l e dec i s ion . 

In the ins tant case , even s u p p o s i n g that the tax proceed ings re su l t ed in a decis ion 

that could be descr ibed as cr iminal in character , the a d m i n i s t r a t i v e proceed ings involve 

dif ferent part ies , a di f ferent subject m a t t e r and a different legal bas is . 

Firstly, there is no ident i ty o f part ies b e t w e e n tax p r o c e e d i n g s and cr imina l proceed­

ings as the public prosecutor , w h o plays no role in the admin i s t ra t ive p r o c e e d i n g s , acts 

as the p r o s e c u t i n g party in the court proceed ings . 

In the admin i s t ra t ive p r o c e e d i n g s , however , it is the tax author i t i e s w h o ins t igate 

m a t t e r s . 
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In addi t ion , the subject m a t t e r and legal basis in tax proceed ings and in cr iminal 

p r o c e e d i n g s are di f ferent . 

W h e r e a s the purpose of a d m i n i s t r a t i v e proceed ings is to obta in c o m p e n s a t i o n only for 

the loss s u s t a i n e d by the tax a u t h o r i t i e s through the n o n - p a y m e n t or t axes , the funct ion 

of cr imina! p r o c e e d i n g s is to r e m e d y the h a r m c a u s e d to soc ie ty by the ac t ions of the 

p e r p e t r a t o r of the fraud. 

T h e r e is a radical d i f ference in the na tur e of tax p e n a l t i e s and cr imina l p e n a l t i e s , as 

the former m a y be i m p o s e d following a m e r e u n i n t e n t i o n a l m i s t a k e by the taxpayer , 

w i thout there b e i n g any addi t ional harm to soc iety . 

T h e of fence of tax evas ion , however , c a u s e s addi t ional harm which affects the who le 

fabric of soc iety . R e p a r a t i o n for that h a r m is sought by the public prosecutor on beha l f of 

soc iety; thus , cr iminal proceed ings and tax p r o c e e d i n g s have a different purpose . 

That di f ference in charac ter is l ikewise d e m o n s t r a t e d by the different s ta tu tory bases 

for tax p e n a l t i e s and cr iminal prosecut ions ..." 

As r e g a r d s the m e r i t s , t he C r i m i n a l C o u r t s t a t e d "... in any event , t he 
fact t h a t not ices were served on the accused from M a r c h 1991 o n w a r d s 
enab les t he a r g u m e n t s r e l a t i n g to the absence of i n t en t or to i m p r o b a b l e 
impl ied a g r e e m e n t s wi th the tax a u t h o r i t i e s to be d i scoun ted 

T h e C r i m i n a l C o u r t found the app l ican t gui l ty of t he offences of which 
he was accused and s en t enced h im to, inter alia, twelve m o n t h s ' su spended 
i m p r i s o n m e n t a n d a fine of F R F 100,000. 

T h e app l i can t , t he publ ic p rosecu to r a n d the tax a u t h o r i t i e s appea l ed 
aga ins t t h a t j u d g m e n t . R e f e r r i n g to t he E u r o p e a n Conven t i on on H u m a n 
Righ t s , the app l i can t r e p e a t e d his a r g u m e n t s based on the non bis in idem 
ru le . O n 24 O c t o b e r 1996 the C o u r t of Appea l re jec ted t h a t a r g u m e n t in a 
j u d g m e n t in which it s t a t e d : 

"... the case - law of the E u r o p e a n Court ... d o e s not require the court concerned to 

treat fiscal a d m i n i s t r a t i v e p e n a l t i e s as cr iminal p e n a l t i e s but to e x a m i n e w h e t h e r under 

d o m e s t i c law any o f the a i m s of the pena l ty for the v io lat ion of a g e n e r a l rule c o n c e r n i n g 

all c i t i zens - i rrespect ive of h o w such pena l ty is c lass i f ied under d o m e s t i c law — is at once 

prevent ive or d e t e r r e n t and puni t ive rather than the reparat ion of d a m a g e for the pur­

poses of Art ic le 6 § 1 of the [ C o n v e n t i o n ] . T h a t Art ic le prov ides : ' In the d e t e r m i n a t i o n ... 

o f any cr iminal c h a r g e aga ins t h i m , everyone is e n t i t l e d to a fair ... h e a r i n g ... by [a] ... 

tr ibunal . ' 

In pract ice , [ the app l i cant ] could have raised the 'criminal ' charac ter of the pena l t i e s 

i m p o s e d for tax evas ion by s e e k i n g a review (which he did not d o in the ins tant case) 

before a court , n a m e l y the a d m i n i s t r a t i v e court , which would try the i s sue of the penal ­

t ies fairly. As m a t t e r s s tand , the case - l aw of the E u r o p e a n Court r e g a r d i n g the inter­

pre ta t ion of Art ic le 6 of the [ C o n v e n t i o n ] requires no more than that . 

Secondly , [as regards Art ic le 4 of Protocol N o . 7] ... FYance has m a d e the fo l lowing 

reservat ion r e g a r d i n g the appl ica t ion [of Art ic le 4 of Protocol N o . 7 ] : '... only those of­

f ences w h i c h under French law fall w i th in the jur i sd ic t ion of the French cr iminal courts 

m a y be regarded as o f f ences w i th in the m e a n i n g of Art ic l e s 2 to 4 o f this Protocol ' . 
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Fiscal p e n a l t i e s and cr iminal p e n a l t i e s are dif ferent in na ture , even t h o u g h fiscal 

p e n a l t i e s , w h i c h are exc lus ive ly m o n e t a r y , have a pena l character for the purposes of t h e 

appl ica t ion o f Art ic le 6 § 1 o f t h e [ C o n v e n t i o n ] . Fiscal p e n a l t i e s arc i m p o s e d by t h e 

author i t i e s subject to review by the admin i s t ra t ive courts w h e r e a s cr iminal pena l t i e s a r e 

imposed by the ordinary cour t s and m a y be o ther than financial, wi th s e n t e n c e s rang ing 

from a l t ernat ives to prison to i m p r i s o n m e n t i t se l f and the impos i t ion of addi t ional 

p e n a l t i e s , n o n e of w h i c h are avai lable to the tax a u t h o r i t i e s . 

P r o c e e d i n g s for the co l l ec t ion of tax and p e n a l t i e s or, as in the instant case , for chal­

l e n g i n g in teres t or tax p e n a l t i e s are not cr iminal p r o c e e d i n g s ; there is no d e t e r m i n a t i o n 

of 'a cr imina l c h a r g e ' for the purposes of e i t h e r d o m e s t i c law or of the in ternat iona l 

convent ion ratif ied, w i th a reservat ion , by France . 

A cr imina l prosecut ion for tax evas ion and a d m i n i s t r a t i v e proceed ings for t h e 

a s s e s s m e n t of the base for tax , in teres t and p e n a l t i e s ( w h a t e v e r the s t a g e , inc luding the 

c o n t e n t i o u s s t a g e , r e ac he d in the c o n t e m p l a t e d p r o c e e d i n g s ) are , bo th as regards their 

na ture and subject m a t t e r , different from each o ther and m u t u a l l y i n d e p e n d e n t . 

T h u s , for the p u r p o s e s of Art ic le 4 of Protocol [No. 7 ] , in the ins tant case n e i t h e r the 

admin i s t ra t ive p r o c e e d i n g s (which cannot be c lass i f ied as cr imina l ) nor the nature o f 

the admin i s t ra t ive financial pena l ty (whose prevent ive and repress ive charac ter is rel­

evant only as regards the r e q u i r e m e n t that t h e f u n d a m e n t a l g u a r a n t e e s provided by 

Art ic le 6 of the [ C o n v e n t i o n ] should be app l i ed ) , a l low Mr C h e s n e l to aff irm that he has 

previously b e e n p r o s e c u t e d in cr iminal proceed ings sole ly on the g r o u n d that pena l t i e s 

w e r e i m p o s e d o n h im in c o n n e c t i o n wi th unpaid V A T pursuant to Artic le 1728 of the 

G e n e r a l T a x C o d e . T h a t is b e c a u s e the s ta tu tory basis is different from the one used in 

cr iminal p r o c e e d i n g s , n a m e l y Art ic l e s 1741 and 1750 of the G e n e r a l T a x C o d e . 

T h e non bis in idem rule c a n n o t be appl ied in the present case . C o n s e q u e n t l y , 

Mr C h e s n e l c a n n o t assert that he has b e e n p r o s e c u t e d twice o n the s a m e basis . T h e 

Court of A p p e a l upho lds the dec i s ion of the court b e l o w to reject that a r g u m e n t , but 

d o e s so on dif ferent grounds ..." 

O n the m e r i t s , t h e C o u r t of A p p e a l u p h e l d t he i m p u g n e d j u d g m e n t 
finding tha t t he appl ican t was guil ty of t he offence of t ax evasion, and 
conf i rmed each of t he p e n a l t i e s imposed by the C r i m i n a l C o u r t . 

T h e app l ican t appea l ed to t he C o u r t of C a s s a t i o n . H i s sole g round of 
appea l was t h a t t h e r e had b e e n a violat ion of Art ic le 4 of Protocol No. 7. In 
a j u d g m e n t of 11 D e c e m b e r 1997, t he C o u r t of C a s s a t i o n d i smissed the 
appea l on the following g r o u n d : 

"... T h e Court of A p p e a l rejected the s u b m i s s i o n s [of the appl icant ] that , as a fiscal 

pena l ty had a lready b e e n i m p o s e d on h im, he could not be prosecuted for the s a m e of­

fence , and s e n t e n c e d h im to a t e r m of i m p r i s o n m e n t and fine pursuant to Art ic le 1741 o f 

the G e n e r a l T a x C o d e . In so d o i n g , it s t a t e d that a c r imina l p r o s e c u t i o n for tax evas ion , 

w h i c h c o n c e r n s cr imina l conduct , and admin i s t ra t ive proceed ings for the d e t e r m i n a t i o n 

of the base of the l ax , plus interest and p e n a l t i e s , are dif ferent in nature and purpose 

and i n d e p e n d e n t of e a c h o ther . 

H a v i n g regard to that reason ing , this Court is sat i s f ied that the Court of A p p e a l gave 

a valid basis for its dec i s ion . 

T h e prohibi t ion on two conv ic t ions for the s a m e of fence c o n t a i n e d in Art ic le 4 o f 

Protocol N o . 7 ... is, accord ing to the reservat ions m a d e by France on s i g n i n g the Proto-
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col, appl icable only to of fences which under French law are wi th in the jurisdict ion of the 
cr iminal courts and d o c s not prec lude Fiscal p e n a l t i e s b e i n g i m p o s e d concurrent ly wi th 
the p e n a l t i e s i m p o s e d by the cr imina l courts ..." 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

T h e re levant provisions of the G e n e r a l T a x Code a re as follows: 

Article 1728 

"1. W h e r e a natura l or jur i s t i c p e r s o n or an assoc ia t ion under a n ob l iga t ion to m a k e 
a re turn or to lodge a d o c u m e n t supply ing in format ion n e e d e d for the ca lcu la t ion of the 
base of any of the taxes , d u t i e s , charges , d u e s or o t h e r s u m s a s s e s s e d or co l l ec ted by the 
D e p a r t m e n t of R e v e n u e or their p a y m e n t fails to m a k e such re turn or lodge such 
d o c u m e n t wi th in the t i m e - l i m i t , in teres t for late p a y m e n t ca lcu la ted in accordance 
w i th Art ic le 1727 and a 10% s u r c h a r g e shal l be a d d e d to the tax l iabil ity i m p o s e d o n 
the person c o n c e r n e d or a s s e s s e d on the bas i s of the return or d o c u m e n t lodged out o f 
t ime . 

3 . T h e surcharge shall be increased to: 

- 40% if t h e d o c u m e n t is not lodged wi th in thirty days after receipt of not i ce sent by 

reg i s tered post to produce the d o c u m e n t w i th in that l i m e - l i m i t ; 

- 80% if the d o c u m e n t is not lodged wi th in thirty days after receipt of a s e c o n d not ice 
sent in the s a m e m a n n e r as the first." 

Article 1741 

"Without prejudice to any specia l provis ions ... anyone w h o fraudulent ly e v a d e s 

a s s e s s m e n t or p a y m e n t in who le or in part o f the t a x e s wi th w h i c h this C o d e is c o n ­

c e r n e d , or a t t e m p t s to d o so , w h e t h e r by wilful ly o m i t t i n g to m a k e his re turn wi th in the 

prescr ibed t i m e , or by wilfully c o n c e a l i n g part of the s u m s l iable to tax , or by a r r a n g i n g 

his inso lvency or obs truc t ing the co l l ec t ion of tax by o ther s u b t e r f u g e s , or by ac t ing in 

any o t h e r fraudulent m a n n e r , shal l be l iable , i n d e p e n d e n t l y of the appl icable tax 

p e n a l t i e s , to a fine of FRF 2 5 0 , 0 0 0 and to i m p r i s o n m e n t for a t erm of five years ..." 

U n d e r t h e case- law of t he C r i m i n a l Division of t h e C o u r t of C a s s a t i o n 
t he offence of f r audu len t evasion or a t t e m p t e d f raudu len t evasion of t h e 
a s s e s s m e n t or p a y m e n t of tax is c h a r a c t e r i s e d by the accused ' s wilful 
omiss ion to m a k e his r e t u r n s wi th in t he p resc r ibed t i m e , t h e r e be ing no 
r e q u i r e m e n t t h a t f r audu len t m e a n s should have b e e n used (see j u d g ­
m e n t s of 4 O c t o b e r 1974, Gazette du palais 1975.1 Soram. p. 150; 2 M a r c h 
l976,RecueilDallozSirey, 1976, 25thcahier; a n d 2 J u l y 1998,Recueil no . 213). 
A finding t h a t t h e r e has been wilful c o n c e a l m e n t of s u m s a t t r a c t i n g t ax 
suffices to c h a r a c t e r i s e t he tax offence "in all its cons t i tu t ive e l e m e n t s " , it 
be ing u n n e c e s s a r y to es tab l i sh t h e use of f r audu len t m e a n s (see j u d g m e n t 
of 2 J u l y 1998 ci ted above) . 
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C O M P L A I N T S 

T h e app l i can t s m a i n t a i n e d t h a t t he fact t h a t t he t ax a u t h o r i t i e s had 
imposed tax pena l t i e s on t h e m a n d t h a t they had been convicted by a 
c r imina l cour t a m o u n t e d to t he i r be ing p u n i s h e d twice for t he s a m e 
offence. T h e y a r g u e d t h a t t h a t a m o u n t e d to a violat ion of Art ic le 4 of 
Protocol N o . 7 to t h e Conven t i on . 

T h e app l i can t s fu r the r s u b m i t t e d t h a t those c i r c u m s t a n c e s en ta i l ed a 
violat ion of the i r r ight to a lair t r ial a n d rel ied, in t h a t r ega rd , on Art ic le 6 
of t he Conven t ion . 

P R O C E D U R E 

Appl ica t ion no. 36855/97 (Ponse t t i v. F r a n c e ) was lodged wi th the Euro­
pean C o m m i s s i o n of H u m a n Righ t s (" the C o m m i s s i o n " ) on 19 D e c e m b e r 
1996 and r eg i s t e r ed on 11 J u l y 1997. Appl ica t ion no. 41731/98 (Chesne l v. 
F rance ) was lodged on l O J u n e 1998 a n d reg i s t e red on 1 7 J u n e 1998. 

O n 7 S e p t e m b e r 1998 the C o m m i s s i o n dec ided to c o m m u n i c a t e the 
appl ica t ions to t he G o v e r n m e n t , and invited t h e m to s u b m i t the i r obser­
va t ions in wr i t ing on t he i r admiss ib i l i ty a n d m e r i t s . 

Following the e n t r y in to force of Protocol No . 11 to the Conven t i on on 
1 N o v e m b e r 1998, the appl ica t ions were e x a m i n e d by the C o u r t , p u r s u a n t 
to Art ic le 5 § 2 of t h a t Protocol . 

T h e G o v e r n m e n t s u b m i t t e d t he i r observa t ions in t he two cases on 
26 J a n u a r y 1999, af ter be ing g r a n t e d an ex tens ion of t i m e , and each of the 
app l i can t s rep l ied on 30 M a r c h 1999, l ikewise a f te r be ing g r a n t e d an 
ex t ens ion of t i m e . O n 18 M a y 1999 the G o v e r n m e n t lodged add i t iona l 
observa t ions in bo th cases . 

T H E L A W 

1. T h e C o u r t notes t h a t app l ica t ions nos. 36855/97 (Ponse t t i v. F r a n c e ) 
and 41731/98 (Chesne l v. F rance ) r e l a t e to s imi lar facts and disclose t he 
s a m e compla in t s . It o r d e r s t he i r j o i n d e r p u r s u a n t to Rule 43 § 1 of the 
Ru les of C o u r t . 

I. ARTICLE 4 O F P R O T O C O L No. 7 T O T H E C O N V E N T I O N 

A. A r g u m e n t s b e f o r e t h e C o u r t 

2. T h e app l i can t s m a i n t a i n e d t h a t the fact t h a t the tax a u t h o r i t i e s had 
imposed t ax pena l t i e s on t h e m a n d t h a t t hey had b e e n convicted by a 
c r imina l cour t a m o u n t e d to the i r be ing p u n i s h e d twice for t he s a m e of-
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fence, in b r e a c h of Art ic le 4 of Protocol No. 7 to t he C o n v e n t i o n , which 
provides : 

" 1 . N o o n e shall be l iable to be tried or p u n i s h e d aga in in cr iminal proceed ings under 

the jur i sd ic t ion of the s a m e S ta te for an offence for which he has a lready b e e n final!) 

acquitted or convic ted in accordance wi th the law and penal procedure of that S t a t e . 

2. T h e provis ions of the p r e c e d i n g p a r a g r a p h shall not prevent the r e o p e n i n g of the 

case in accordance with the l,m and penal procedure ol the S t a l e c o n c e r n e d , if there is 

ev idence of n e w or newly d i scovered facts , or if there has b e e n a f u n d a m e n t a l defect in 

the previous p r o c e e d i n g s , which could affect the o u t c o m e of the case . 

3. T h e G o v e r n m e n t a r g u e d as the i r m a i n submiss ion tha t t he appl i­
ca t ions were incompa t ib l e ratione materiae with the provisions of Art ic le 4 of 
Protocol No. 7. Relying on the e x p l a n a t o r y r epo r t on t he Protocol , they 
said tha t for Art ic le 4 to be appl icable t he following c u m u l a t i v e condi t ions 
h a d to be satisfied. First ly, two se ts of p roceed ings h a d to have t a k e n place 
before t he cour t s of t he s a m e S ta t e a n d the first set of p roceed ings had to 
have ended in a cour t decis ion tha t had become final. Secondly, t he first of 
those decis ions had to have been de l ivered by a c r imina l cour t applying 
ru les of p r o c e d u r e classified as pena l u n d e r t he d o m e s t i c law ( the re was 
n o t h i n g to sugges t t ha t t he provision in issue was appl icable ipso facto to all 
offences coming wi th in the scope of "c r imina l p r o c e e d i n g s " for t he pur ­
poses of Ar t ic le 6 of t h e C o n v e n t i o n ) . T h e th i rd r e q u i r e m e n t was t h a t , 
af ter t he first cour t decis ion a n d in the absence of any m a t e r i a l new factor, 
a second set of p roceed ings should have been issued for t h e s a m e offence. 
In shor t , for t he pu rpose s of Art ic le 4 of Protocol No. 7, t he non bis in idem 
rule was confined to p roh ib i t i ng a fresh p rosecu t ion or fu r the r c r imina l 
convict ion of a pe r son for an offence in a given S t a t e w h e n t h a t pe r son had 
a l r eady been finally t r ied for t ha t offence by a c r imina l cour t . No final de ­
cision h a d been m a d e aga ins t M r P o n s e t t i or M r C h e s n e l by the cour t s in 
the tax p roceed ings in issue as they had not sought judicial review by the 
a d m i n i s t r a t i v e cour t s of t he impos i t ion of s u r c h a r g e s on t h e m , such t h a t 
t he decision was an a d m i n i s t r a t i v e , not a jud ic i a l one . F u r t h e r m o r e a n d in 
any event , t he decision t a k e n aga ins t t h e m in the tax p roceed ings could 
not be e q u a t e d wi th a c r imina l decis ion: s u r c h a r g e s for de lay u n d e r Art ic le 
1728 of t he G e n e r a l T a x Code were not so m u c h i n t e n d e d to pun i sh neg­
l igent t axpaye r s as to c o m p e n s a t e for t he loss s u s t a i n e d by the T r e a s u r y -
indeed , the tax au tho r i t i e s would have no r ight to seek d a m a g e s on t h a t 
account before t he c r imina l cour t s - and the pena l t i e s imposed on 
M r P o n s e t t i h a d been relat ively modes t . 

In t he a l t e rna t ive , t he G o v e r n m e n t a r g u e d t h a t the r e se rva t ion m a d e 
by F r a n c e in respec t of Ar t ic les 2 to 4 of Protocol No. 7 m e a n t t h a t t h a t 
provision could not be appl ied in the in s t an t case . T h e y said t h a t it sa t is ­
fied the r e q u i r e m e n t s of Art ic le 57 of t he C o n v e n t i o n , as i ts word ing was 
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devoid of a m b i g u i t y or inaccurac ies , a n d t h a t if t he C o u r t were to hold 
tha t it was invalid, F r a n c e would no longer be bound by those provisions. 

Last ly, t he G o v e r n m e n t s u b m i t t e d t h a t in any event t he appl ica t ions 
were mani fes t ly il l-founded as the fiscal pena l t i e s a n d c r imina l pena l t i e s 
imposed on the app l i can t s did not r e l a t e to t he s a m e "offence". T h e fiscal 
pena l ty was imposed because of the fai lure to m a k e t ax r e t u r n s within t h e 
s t a t u t o r y t i m e , whi le t he c r imina l pena l t y was imposed because of t h e 
fraud cons t i t u t ed by the wilful evasion of p a y m e n t of t he t ax . As in t h e 
case of Ol ive i ra v. Swi tze r land ( judgmen t of 30 J u l y 1998, Reports of 

Judgments and Decisions 1998-V), t h e r e had b e e n a "single c r imina l act" , 
cha r ac t e r i s ed by the fact t h a t a single set of c i r c u m s t a n c e s a m o u n t e d to 
two s e p a r a t e offences. 

4. T h e app l i can t s repl ied t h a t the non bis in idem ru le appl ied w h e n e v e r 
a pena l ty was imposed on an individual following " c r i m i n a l " p roceed ings 
wi th in the m e a n i n g of the Conven t i on . T h e y a d d e d t h a t F r a n c e ' s reserva­
t ion wi th respect to Art ic le 4 of Protocol No. 7 c o n t r a v e n e d fo rmer Art ic le 
64 of t he Conven t i on and re fe r red in tha t connec t ion to the submiss ions 
m a d e before the C o u r t in t he case of G r a d i n g e r v. A u s t r i a ( j udgmen t of 
23 O c t o b e r 1995, Ser ies A no. 328-C) . Last ly, t hey a r g u e d t h a t t he con­
s t i tu t ive e l e m e n t s of t h e t ax offence u n d e r Art ic le 1 728 of t he G e n e r a l T a x 
Code were t he s a m e as for t he offence u n d e r Art ic le 1741 of t h a t C o d e . For 
t h e r e to be an offence u n d e r t he l a t t e r provision it sufficed t h a t t he 
accused had " f raudulen t ly" , in o t h e r words knowingly, failed to allow the 
t ax to be assessed , since the C o u r t of C a s s a t i o n h a d cons i s ten t ly held tha t 
it was not necessa ry to show t h a t t he d e f e n d a n t s had used f raudulen t 
m e a n s . 

B. T h e C o u r t ' s a s s e s s m e n t 

5. T h e first p a r a g r a p h of Art ic le 4 of Protocol No. 7 es tab l i shes the 
pr inciple t h a t no one shal l be liable to be t r ied or p u n i s h e d in c r imina l 
p roceed ings u n d e r t he ju r i sd ic t ion of t he s a m e S t a t e for an offence for 
which he has a l r eady b e e n finally a c q u i t t e d or convicted in accordance 
wi th the law a n d pena l p r o c e d u r e of t h a t S t a t e . 

T h e C o u r t no tes t h a t , as the app l i can t s had failed to m a k e the i r 
r e t u r n s , t he t ax a u t h o r i t i e s ca r r ied out aud i t s of the i r accoun t s . Following 
the aud i t s , t he app l i can t s received t ax d e m a n d s , t h e a m o u n t s c la imed 
be ing inc reased by the pena l t i e s p resc r ibed by Ar t ic le 1728 of t h e G e n e r a l 
T a x C o d e . 

U n d e r t h a t provision, if anyone who is r e q u i r e d to m a k e a r e t u r n fails to 
do so wi th in the p re sc r ibed t ime , t he tax au tho r i t i e s m a y inc rease the 
a m o u n t payable by h im by 10%, 40% or 80%, as t he case m a y be . T h e sur­
c h a r g e s t h a t M r Ponse t t i was t hus r e q u i r e d to pay c a m e to 80% of the 
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a m o u n t d u e for 1988 (name ly F R F 76,658) and 40% of the a m o u n t s d u e for 
each of 1990 a n d 1991 (namely F R F 104,352 a n d F R F 155,395). T h e sur­
cha rges imposed on Mr C h e s n e l c a m e to F R F 1,021,894. 

Subsequen t ly , the app l i can t s were convicted by the cour t s on the basis 
of Art ic le 1741 of the G e n e r a l T a x C o d e , which provides "anyone who 
f raudu len t ly evades a s s e s s m e n t or p a y m e n t in whole or in pa r t of t he t axes 
wi th which this Code is conce rned , or a t t e m p t s to do so, [notably] by wil­
fully o m i t t i n g to m a k e his r e t u r n wi th in t he p resc r ibed t ime ... shall be 
l iable, i n d e p e n d e n t l y of t he appl icable tax pena l t i e s , to a fine of 
F R F 250,000 and to i m p r i s o n m e n t for a t e r m of five yea r s 

U n d e r t he case-law of t he C r i m i n a l Division of t he C o u r t of C a s s a t i o n , 
while t h e r e is no r e q u i r e m e n t t h a t f r audu len t m e a n s should have b e e n 
used for the offence u n d e r Art ic le 1741 of the G e n e r a l T a x Code to be 
m a d e ou t , t he accused mus t neve r the le s s have "wilfully" failed to m a k e his 
r e t u r n s wi th in t he p resc r ibed t i m e . T h u s , t he cons t i tu t ive e l e m e n t s of t h a t 
offence a r e different from those of t he "fiscal offence" u n d e r Art ic le 1728 
of t he G e n e r a l T a x C o d e , which is c o n s t i t u t e d by the failure to m a k e the 
r e t u r n s wi th in the prescr ibed per iod . In o t h e r words , Ar t ic les 1741 and 
1728 of t he G e n e r a l T a x Code do not r e l a t e to the s a m e offence, such t h a t 
no ques t i on can ar ise in the in s t an t case u n d e r Art ic le 4 of Protocol No. 7. 

C o n s e q u e n t l y , in any event , this p a r t of the appl ica t ion is mani fes t ly ill-
founded and m u s t be re jec ted p u r s u a n t to Art ic le 35 §§ 3 and 4 of the 
C o n v e n t i o n . 

II. ARTICLE 6 O F T H E C O N V E N T I O N 

6. T h e app l i can t s m a i n t a i n e d t h a t t he fai lure to comply wi th t h e non 
bis in idem ru le also a m o u n t e d to a violat ion of the i r r ight to a fair h e a r i n g . 
T h e y re l ied on Art ic le 6 of the Conven t i on in t h a t r ega rd . 

T h e C o u r t s t resses tha t t h a t pr inciple is e m b o d i e d solely in Art ic le 4 of 
Protocol No. 7; t he o t h e r provis ions of the Conven t ion do not g u a r a n t e e 
compl i ance wi th it e i t he r express ly or implicit ly. C o n s e q u e n t l y , in any 
event , this p a r t of the appl ica t ion is i ncompa t ib l e ratione materiae wi th t he 
provisions of the Conven t ion , and mus t be re jec ted , p u r s u a n t to Art ic le 35 
§§ 3 and 4. 

For t he se r ea sons , t he C o u r t u n a n i m o u s l y 

Decides to jo in appl ica t ions nos. 36855/97 a n d 41731/98; 

Declares t he app l ica t ions inadmiss ib le . 



P O N S E T T I E T C H E S N E L c. F R A N C E 

(Requêtes n" 36855/97 et 41731/98) 

T R O I S I È M E S E C T I O N ' 

D É C I S I O N D U 14 S E P T E M B R E 1999 2 

1. S i é g e a n t e n u n e c h a m b r e c o m p o s é e d e Sir N i c o l a s B r a t z a , président, M. J . -P. C o s 

M. L. L o u c a i d e s , M. P. Kûr i s , M"" F. T u l k e n s , M. K. J u n g w i e r t , M""' H . S . G r è v e , juges, et 

M"" S. Dollé,grejjière de section. 

2. T e x t e français or ig inal . 
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S O M M A I R E ' 

Condamnation pour délit de fraude fiscale venant après l'imposition de 
pénalités fiscales pour les même faits 

Article 6 

Procès équitable - Non bis in idem - Principe non bis in idem ne rentre pas dans le champ 

d'application de l'article 6 

Article 4 du Protocole n" 7 

Droit à ne pas être jugé ou puni deux fois (non bis in idemj - Condamnation pour délit de 

fraude fiscale venant après l'imposition de pénalités fiscales pour les mêmes faits - Eléments 

constitutifs d'un délit 

* * 

Les deux rec|uérants firent l'objet de vérifications de comptabilité par l'adminis­
tration fiscale, le premier après avoir omis de déposer ses déclarations d'impôts 
trois années consécutives et le second pour avoir arrêté de souscrire aux déclara­
tions mensuelles de taxe sur la valeur ajoutée (TVA). A l'issue des vérifications, les 
deux requérants firent l'objet de redressements majorés de pénalités, conformé­
ment à l'article 1728 du code général des impôts. Cette disposition autorise 
l'administration fiscale lorsqu'un contribuable tenu de souscrire une déclaration 
omet de le faire dans les délais à assortir de majorations le montant des droits à la 
charge de l'intéressé. Dans les deux cas, l 'administration fiscale déposa une plainte 
pénale à l'encontre des requérants. Ils furent tous deux reconnus coupables par les 
juridictions judiciaires du délit de fraude fiscale, prévu par l'article 1741 du même 
code, et condamnés à des peines de prison avec sursis et au paiement d'amendes. 
Ce dernier article dispose qu'une personne s'étant soustraite ou ayant tenté de se 
soustraire frauduleusement à l'établissement ou au paiement total ou partiel des 
impôts, notamment en ayant volontairement omis de faire sa déclaration dans les 
délais prescrits, est passible indépendamment des sanctions fiscales applicables 
d'une amende et d'un emprisonnement de cinq ans. L'issue des appels et pourvois 
en cassation des requérants ne leur furent pas favorables. Le moyen qu'ils avaient 
tiré du principe non bis in idem fut notamment rejeté. 

1. Article 4 du Protocole n" 7 : il ressort de l'article 1741 du code général des 
impôts et de l 'interprétation qu'en a faite la Cour de cassation qu'un prévenu doit 
avoir volontairement omis de faire ses déclarations d'impôts dans les délais 
impartis pour que le délit prévu par ledit article soit constitué. En revanche, 
l'infraction fiscale prévue par l'article 1728 du même code sera constituée par le 

1. R é d i g é par le greffe , il ne lie pas la Cour. 
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seul défaut de déclaration dans les délais. Les éléments constitutifs étant donc 
différents, ces deux articles n'ont pas trait à la même infraction et par là même le 
principe non bis in idem ne se trouve pas enfreint : défaut manifeste de fondement. 
2. Article 6 : le principe non bis in idem est consacré par l'article 4 du Protocole n" 7 
uniquement ; les autres dispositions de la Convention ne le garantissent ni expli­
citement ni implicitement : incompatibilité ratione materiae. 
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(...) 

E N F A I T 

M. [Frédér ic] Ponse t t i est né en 1949, rés ide à P i e r r e l a t t e et exerce la 

profession d 'huiss ie r . M. [Chr i s t i an ] C h e s n e l est né en 1936, rés ide à Par is 

et exerce la profession de no t a i r e . T o u s deux sont de na t iona l i t é f rançaise. 

D e v a n t la Cour , ils sont r e p r é s e n t é s p a r M1' P.F. Ryziger , avocat aux 

Conse i l s . 

Les fai ts , tels qu ' i l s ont é té p r é s e n t é s p a r les p a r t i e s , p e u v e n t se résu­

m e r c o m m e suit . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

1. Le cas de M. Ponsetti 

N ' a y a n t pas déposé les d é c l a r a t i o n s d ' impô t sur le r evenu pour les 

a n n é e s 1988, 1989 et 1990 nonobs t an t les mises en d e m e u r e q u e lui avait 

ad re s sées l ' a d m i n i s t r a t i o n fiscale, le r e q u é r a n t fit l 'objet , en avril 1991, 

d ' une vérif icat ion de comptab i l i t é à l ' issue de laque l le la d i rec t ion géné­

ra le des i m p ô t s e s t i m a que les dro i t s en m a t i è r e d ' i m p ô t su r le revenu 

qu ' i l avai t é ludés se p o r t a i e n t à 95 823 francs français (FRF) p o u r la p re ­

m i è r e a n n é e , 206 388 F R F p o u r la d e u x i è m e , et 286 957 F R F p o u r la t roi­

s i ème . Lad i t e a d m i n i s t r a t i o n p rocéda à un r e d r e s s e m e n t de ces m o n t a n t s 

et , le 20 d é c e m b r e 1991, en appl ica t ion de l 'ar t ic le 1728 du code géné ra l 

des i m p ô t s , a u g m e n t a ceux-ci des i n t é r ê t s de r e t a r d s a insi q u e de péna­

lités à h a u t e u r de 80 % p o u r la s o m m e d u e au t i t r e de 1988 (soit 

76 658 FRF) et de 40 % p o u r celles d u e s au t i t r e des deux a u t r e s a n n é e s 

(soit 104 352 F R F et 155 395 FRF) . 

L ' a d m i n i s t r a t i o n fiscale d é p o s a p a r a l l è l e m e n t à l ' encon t re de 

M. Ponse t t i , u n e p l a in t e péna l e avec cons t i t u t i on de pa r t i e civile pour 

f raude fiscale. 

Le r e q u é r a n t fut p r évenu « de s ' ê t re à M o n t é l i m a r , au cours des années 

1988 à 1990, f r a u d u l e u s e m e n t sous t ra i t à l ' é t ab l i s s emen t et au p a i e m e n t 

par t i e l de l ' impôt sur le r evenu des p e r s o n n e s phys iques , soit qu ' i l ait 

v o l o n t a i r e m e n t omis de faire sa déc l a r a t i on d a n s les déla is p resc r i t s , soit 

qu ' i l ait d i s s imulé u n e p a r t des s o m m e s suje t tes à l ' impôt , soit qu ' i l ait 

o rgan i sé son insolvabil i té ou mis obs tac le p a r d ' a u t r e s m a n œ u v r e s au 

r e c o u v r e m e n t de l ' impôt , soit en ag i ssan t de t o u t e a u t r e m a n i è r e f raudu­

leuse , en l 'espèce en o m e t t a n t de faire les déc l a ra t ions d ' impô t sur le 

revenu a f fé ren tes a u x a n n é e s 1988 à 1990, é l u d a n t ainsi 589 168 F R F de 

dro i t s en m a t i è r e d ' impô t sur le r evenu , soit 95 823 F R F pour l ' année 1988, 

206 388 F R F p o u r l ' année 1989 et 286 957 F R F p o u r 1990 », déli t p révu à 

l 'ar t icle 1741 du code g é n é r a l des impô t s . 
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Par un j u g e m e n t du 21 ju i l le t 1993, le t r i buna l co r rec t ionne l de Va lence 

c o n d a m n a le r e q u é r a n t à t rois mois d ' e m p r i s o n n e m e n t avec surs is et à 

u n e a m e n d e de 10 000 FRF. Ledi t j u g e m e n t précise qu '« (...) en o m e t t a n t 

de faire les d é c l a r a t i o n s de l ' impôt sur le r evenu af férentes aux a n n é e s 

1988 à 1990, M. Ponse t t i a c o m m i s le déli t de f raude fiscale prévu et 

r é p r i m é p a r l 'ar t ic le 1741 du code géné ra l des impô t s qu i lui est r e p r o c h é . 

(...) ». 

Le r e q u é r a n t et le min i s t è r e public i n t e r j e t è r e n t appel devan t la cour 

d ' appe l de G r e n o b l e . P a r un a r r ê t du 17 n o v e m b r e 1994, ladi te j u r i d i c t i on 

conf i rma la culpabi l i té du r e q u é r a n t et , r é f o r m a n t le j u g e m e n t sur la 

pe ine , la p o r t a à six mois d ' e m p r i s o n n e m e n t avec surs is et 200 000 F R F 

d ' a m e n d e . L ' a r r ê t r e t i en t n o t a m m e n t le mot i f su ivant : 

« (...) l ' é l ément in t en t ionne l du dél i t de fraude fiscale résu l te s u f f i s a m m e n t de ce q u e 

le prévenu n'a pas souscri t les déc lara t ions n é c e s s a i r e s à l ' é tab l i s s ement de l ' impôt alors 

q u e : 

- il connaissa i t p a r f a i t e m e n t c e t t e n é c e s s i t é , ne sera i t -ce qu'à la su i te de la vérif ica­

tion de 1986, 

- il avait é t é r é g u l i è r e m e n t m i s en d e m e u r e pour c h a c u n e des trois a n n é e s non 

d é c l a r é e s avant le contrô l e , 

- il d i sposai t des é l é m e n t s n é c e s s a i r e s , que l l e qu'ait pu ê tre la réa l i té de ses pro-

b l è m e s d ' in format ique , dès lors qu'il a r égu l i èrement souscrit dans les dé la i s l e s déc la­

rat ions m e n s u e l l e s récapi tu la t ives de chiffre d'affaires e n vue de la T V A , et n'avait donc 

q u e ses c h a r g e s pro fe s s ionne l l e s à dédu ire pour conna î t re et déc larer ses revenus , 

- il a m a n i f e s t e m e n t fait tra îner les c h o s e s le plus l o n g t e m p s poss ible sous ce pré­

t e x t e de diff icultés i n f o r m a t i q u e s pour j o u e r sur la prescr ipt ion , qui lui avait déjà par­

t i e l l e m e n t bénéf ic ié en 1986. 

L'appréc iat ion de l 'Adminis trat ion d a n s le choix du n iveau de la sanct ion p u r e m e n t 

fiscale du c o m p o r t e m e n t de Frédér ic Ponse t t i sur l 'échel le des p é n a l i t é s appl icables à 

l ' impôt é ludé est j u r i d i q u e m e n t i n d é p e n d a n t e de l 'appréc iat ion du j u g e péna l sur 

l ' ex i s tence de l ' é l ément i n t e n t i o n n e l de l ' infraction de fraude fiscale. (...) » 

Le r e q u é r a n t se pourvu t en cassa t ion , au moyen de la violat ion de 

l 'ar t icle 6 de la Conven t i on et de l 'ar t icle 4 du Pro tocole n° 7 à la Conven ­

t ion en t a n t qu ' i l g a r a n t i t le pr inc ipe non bis in idem. Le 20 j u i n 1996, la 

c h a m b r e c r imine l le de la h a u t e ju r id ic t ion re je ta le pourvoi p a r un a r r ê t 

ainsi libellé : 

« (...) A t t e n d u q u e Frédér ic P o n s e t t i a s o u t e n u , pour sa d é f e n s e , q u e des p é n a l i t é s 

fiscales ayant déjà é t é inf l igées pour les m ê m e s faits , il ne pouvait à nouveau faire l'objet 

de s a n c t i o n s ; 

A t t e n d u q u e , pour écarter les conc lus ions du p r é v e n u et le c o n d a m n e r à des pe ines 

d ' e m p r i s o n n e m e n t et d ' a m e n d e entrant d a n s les prév is ions de l 'article 1741 du code 

g é n é r a l des i m p ô t s , la cour d'appel é n o n c e q u e les p o u r s u i t e s p é n a l e s du chel de fraude 

fiscale, qui v i sent à répr imer des c o m p o r t e m e n t s d é l i c t u e u x t e n d a n t à la sous tract ion à 

l ' impôt , ont u n e nature et un objet d i f férents de c e u x poursuiv is , par l 'Adminis trat ion , 

d a n s le cadre du contrô le fiscal et qui t end au r e c o u v r e m e n t des impos i t i ons é l u d é e s ; 
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A t t e n d u qu 'en Pétat de ces mot i f s , la cour d'appel a d o n n é u n e base légale à sa 

déc i s ion ; 

Q u ' e n effet , la règle non bis in idem c o n s a c r é e par l'article 4 du Protoco le n" 7, addi­

t ionne l à la C o n v e n t i o n e u r o p é e n n e d e s a u v e g a r d e d e s Dro i t s de l ' H o m m e et d e s 

L iber tés f o n d a m e n t a l e s , n e t rouve à s 'appl iquer , s e l o n les r é s e r v e s fa i tes par la France 

en m a r g e de ce Protoco le , q u e pour les infract ions relevant en droit français de la c o m ­

p é t e n c e des t r ibunaux s t a t u a n t e n m a t i è r e p é n a l e et n' interdit pas le prononcé de 

sanc t ions Fiscales p a r a l l è l e m e n t aux s a n c t i o n s inf l igées par le j u g e r é p r e s s i f ; 

D'où il suit q u e le m o y e n doit ê tre écar té ; (...) » 

2. Le cas de M. Chesnel 

Le r e q u é r a n t exerce depu i s 1979 l 'act ivi té de no ta i r e à Bezons. A 

c o m p t e r du mois d 'oc tobre 1990, il ne souscr i t p lus les d é c l a r a t i o n s m e n ­

suel les de t axe sur la va leu r a joutée (TVA) , ce qui conduis i t le service 

ges t i onna i r e à inscr i re l 'act ivi té du r e q u é r a n t au p r o g r a m m e de vérifica­

t ion de comptab i l i t é de la d i rec t ion des services fiscaux du V a l d 'O i se . Le 

cont rô le fiscal p o r t a sur les a n n é e s 1989, 1990 et 1991 et sur les mois 

de j a n v i e r à avril 1992 en m a t i è r e de TVA. 

L'avis de vérif icat ion de la comptab i l i t é fut ad res sé au r e q u é r a n t le 

12 j u i n 1992 et les o p é r a t i o n s de cont rô le se d é r o u l è r e n t d a n s les locaux de 

l ' é tude du 25 j u i n au 25 oc tobre 1992. Les r appe l s à ve r se r p a r le r e q u é r a n t 

furent d é t e r m i n é s d ' a p r è s le m o n t a n t de la T V A r e s s o r t a n t des déc la ra ­

t ions déposées p e n d a n t la vérif icat ion et s ' é levèrent au to ta l à la s o m m e 

de 1 212 596 FRF . La not i f icat ion de ce r e d r e s s e m e n t fut ad re s sée a u 

r e q u é r a n t le 27 n o v e m b r e 1992. Les dro i t s r appe l é s en m a t i è r e de T V A 

furent majorés des péna l i t é s p révues pa r l 'ar t icle 1728 du code géné ra l des 

impôts en cas de défaut de dépô t des déc l a r a t i ons , à savoir de 812 035 FRF 

et de 209 859 F R F (soit 90,95 % de péna l i t é s ) . 

Le 19 n o v e m b r e 1993, sur avis conforme du 8 n o v e m b r e 1993 de la 

commiss ion des infract ions fiscales, les services fiscaux du Val d 'Oise 

d é p o s è r e n t p la in te p rès le t r i buna l co r rec t ionne l de Pon to i se . L ' admin i s ­

t r a t ion des impôts r e p r é s e n t é e pa r le d i r e c t e u r des services fiscaux du Val 

d 'Oise se cons t i t ua pa r t i e civile. 

Le r e q u é r a n t fut p r é v e n u « de s 'ê t re à Bezons , du 1" oc tobre 1990 au 

30 avril 1992, f r a u d u l e u s e m e n t sous t ra i t à l ' é t ab l i s semen t et au p a i e m e n t 

to ta l ou par t i e l de l ' impôt , en l 'espèce la t axe sur la va leu r a jou tée , en 

d i s s imulan t v o l o n t a i r e m e n t u n e pa r t des s o m m e s su je t tes à cet impôt , à 

savoir 9 073 333 F R F d o n n a n t droi t à un m o n t a n t de 1 212 596 F R F de 

T V A é ludée (...) ». 

D e v a n t le t r i b u n a l , le r e q u é r a n t sol l ici ta le bénéfice du p r inc ipe non 

bis in idem ; il sou t ena i t q u e , ayan t déjà fait l 'objet de sanc t ions fiscales, il 

ne pouvai t ê t r e poursuivi d e v a n t la j u r i d i c t i on péna le p o u r les m ê m e s 

faits. 
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Le 8 n o v e m b r e 1995, le t r i buna l co r rec t ionne l re je ta ce t t e excep t ion de 

p r o c é d u r e p a r un j u g e m e n t ainsi libellé : 

« (...) A t t e n d u qu'il est cons tant q u e l 'autorité de la chose jugée fait o b s t a c l e à u n e 

nouve l le poursu i t e d è s lors q u e cel le-c i p r é s e n t e une ident i t é d e c a u s e , d'objet et de 

part ies avec une poursu i te a n t é r i e u r e ayant about i à une déc i s ion déf in i t ive ; 

Q u ' e n l ' e spèce , à s u p p o s e r m ê m e q u e la procédure fiscale about i s se à une déc i s ion 

suscept ib le d e revêt ir un carac tère péna l , la voie a d m i n i s t r a t i v e procède de part ies , 

d'objets et de c a u s e s d i f férents ; 

A t t e n d u en effet q u e , en p r e m i e r l ieu, il n 'ex is te a u c u n e ident i t é de part ies e n t r e les 

procédures fiscales et p é n a l e s d a n s la m e s u r e où le m i n i s t è r e public , absent d e la pro­

c é d u r e a d m i n i s t r a t i v e , interv ient en qual i té de part ie poursu ivante dans le cadre de la 

procédure judic ia ire ; 

Q u ' e n revanche lors de la procédure admin i s t ra t ive , la part ie poursu ivante est 

l 'adminis trat ion des I m p ô t s ; 

A t t e n d u é g a l e m e n t q u e les procédures fiscales et p é n a l e s correspondent à d e s objets 

et des c a u s e s d i f férents ; 

Q u e si la procédure admin i s t ra t ive a pour objet la réparat ion du seul préjudice de 

l 'adminis trat ion fiscale caractér i sé par les droits é l u d é s , la procédure p é n a l e a pour 

fonction de réparer le trouble social résul tant de l 'action du fraudeur ; 

Qu' i l e x i s t e , en effet , u n e d i f férence radicale de nature entre les s a n c t i o n s fiscales et 

péna le s , les p r e m i è r e s pouvant résu l t er d'une s i m p l e erreur non i n t e n t i o n n e l l e du 

contr ibuable sans trouble social add i t ionne l ; 

Q u ' e n r e v a n c h e , le délit de fraude fiscale crée un préjudice s u p p l é m e n t a i r e qui 

touche l ' e n s e m b l e du corps social et dont la réparat ion , so l l ic i tée en son n o m par le mi­

n i s tère public , confère à la procédure p é n a l e un objet dist inct de ce lui a s s i g n é à la 

procédure fiscale ; 

Q u e c e t t e d i f férence de nature est é g a l e m e n t carac tér i sée par les f o n d e m e n t s 

t e x t u e l s d i s t incts des s a n c t i o n s fiscales et de l ' incr iminat ion péna le ; (...) » 

Sur le fond, le j u g e m e n t précise qu '« (...) en tout é t a t de cause , les 

mises en d e m e u r e don t le p r évenu a Fait l 'objet à c o m p t e r du mois de m a r s 

1991 p e r m e t t e n t d ' é c a r t e r t a n t l ' a r g u m e n t t i ré du dé fau t d ' é l é m e n t 

i n t en t i onne l que celui r é s u l t a n t d 'un i m p r o b a b l e accord tac i te de l 'admi­

n i s t r a t i on des impô t s (...) ». 

Le t r i buna l déc la ra le r e q u é r a n t coupab le des faits qu i lui é t a i en t 

r ep rochés et le c o n d a m n a n o t a m m e n t à douze mois d ' e m p r i s o n n e m e n t 

avec surs is et à une a m e n d e de 100 000 FRF . 

Le r e q u é r a n t , ainsi q u e le m i n i s t è r e publ ic et l ' admin i s t r a t i on fiscale, 

i n t e r j e t è r en t appe l de ce j u g e m e n t . Se r é fé ran t à la Conven t i on eu ro ­

p é e n n e des Dro i t s de l ' H o m m e , il souleva à nouveau son moyen t i ré du 

pr inc ipe non bis in idem. Le 24 oc tobre 1996, la cour d ' appe l r e j e t a l 'excep­

tion pa r un a r r ê t ainsi mot ivé : 

« (...) la jur i sprudence d e la C o u r e u r o p é e n n e (...) n'a pas pour c o n s é q u e n c e d e faire 

cons idérer les s a n c t i o n s a d m i n i s t r a t i v e s fiscales c o m m e des s a n c t i o n s p é n a l e s m a i s de 

faire rechercher si la sanc t ion de droit in terne (et que l l e q u e soit la qual i f i cat ion d o n n é e 
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e n droit in terne ) s a n c t i o n n a n t u n e v io la t ion d'une règle g é n é r a l e c o n c e r n a n t tout 

c i toyen , a un but non de répara t ion d'un préjudice mais à la Ibis prévent i f ou d i s suas i f et 

punitif, et ce a u x Fins de l 'article 6 § 1 de la [ C o n v e n t i o n ] s e lon l eque l tou te p e r s o n n e a 

droit à ce q u e sa cause soit e n t e n d u e é q u i t a b l e m e n t (...) par un tr ibunal (...) qui déc i ­

dera (...) du b ien- fondé de tou te accusa t ion e n m a t i è r e péna le d ir igée contre el le ; 

Q u ' e n appl i ca t ion , [le r e q u é r a n t ] pouvait faire é ta t du carac tère « p é n a l » d e s sanc­

t ions de p é n a l i t é s assor t i s sant les droi ts f raudés d a n s une c o n t e s t a t i o n ( inex i s tante e n 

l 'espèce) p o r t é e devant un tribunal le j u g e a n t é q u i t a b l e m e n t sur l e sd i tes péna l i t é s , 

c 'est-à-dire par le j u g e a d m i n i s t r a t i f ; q u e c'est là la seu le portée de la jur i sprudence de 

la C o u r e u r o p é e n n e en l'état d 'évo lut ion de son in terpré ta t ion de l'article 6 de la 

[ C o n v e n t i o n ! ; 

C o n s i d é r a n t en d e u x i è m e lieu [quant à l 'article 4 du Protoco le n" 7] (...) q u e la France 

a é m i s la réserve s u i v a n t e q u a n t à l 'appl icat ion [de l 'article 4 du Protoco le n" 7] : 

« S e u l e s les infract ions re levant en droit français d e la c o m p é t e n c e des t r ibunaux s ta­

tuant e n m a t i è r e p é n a l e do ivent ê tre r e g a r d é e s c o m m e des infract ions au s ens d e s 

art ic les 2 et 4 du présent Protoco le » ; 

Q u e les sanc t ions f iscales et les sanc t ions p é n a l e s sont de nature d i f férente , m ê m e si 

les s a n c t i o n s Fiscales pécun ia i re s e x c l u s i v e m e n t , o n t un carac tère péna l aux fins d e 

l 'appl icat ion d e l'article 6 § 1 de la [ C o n v e n t i o n ] ; qu 'e l l e s sont a p p l i q u é e s , pour l e s 

p r e m i è r e s par l 'admin i s tra t ion sous le contrô le d e s t r ibunaux admin i s tra t i f s , pour l e s 

s e c o n d e s p r o n o n c é e s par les t r ibunaux jud ic ia ires qui p e u v e n t ê tre autres q u e pécu­

nia ires , pouvant al ler j u s q u ' à des p e i n e s de subs t i tu t ion à l ' e m p r i s o n n e m e n t , et au pro­

n o n c é de p e i n e s c o m p l é m e n t a i r e s , t o u t e s i n c o n n u e s à l ' admin i s tra t ion ; 

Q u e la procédure t e n d a n t au r e c o u v r e m e n t des droi ts et p é n a l i t é s c o m m e e n l 'espèce 

à la c o n t e s t a t i o n des majora t ions ou p é n a l i t é s fiscales n'est pas une procédure p é n a l e , 

qu'il n'est p a s s t a t u é « e n m a t i è r e p é n a l e » au s e n s du droit i n t erne , ni au s ens de la 

C o n v e n t i o n in terna t iona le ratif iée avec réserve par la France ; 

Q u e la p o u r s u i t e p é n a l e pour fraude fiscale et la procédure admin i s t ra t ive tendant à 

la fixation de l 'ass ie t te de l ' impôt , assort i de m a j o r a t i o n s et de p é n a l i t é s (et ce que l l e 

q u e soit l 'é tape de la procédure e n v i s a g é e j u s q u ' à l ' é tape c o n t e n t i e u s e ) sont par leur 

nature et par leur objet d i f férentes et i n d é p e n d a n t e s l 'une de l 'autre ; 

Qu'a ins i , au regard de l'article 4 du Protocole [n" 7J, e n l ' e spèce , ni par la procédure 

admin i s t ra t ive non qual i f iable de p é n a l e , ni par la n a t u r e de la sanc t ion pécunia ire 

admin i s t ra t ive (dont le carac tère prévent i f et répress i f n'a d' intérêt q u e pour l ' ex igence 

de l 'appl icat ion des g a r a n t i e s e s s e n t i e l l e s de l 'article 6 de la [ C o n v e n t i o n ] ) M. C h e s n e l 

ne peut p r é t e n d r e avoir déjà été p é n a l c m e n t poursuivi , au seul m o t i f qu'il s'est vu infli­

ger des p é n a l i t é s af fectant l e s droi ts é l u d é s en m a t i è r e de T V A , par appl ica t ion de 

l'article 1728 du code g é n é r a l des i m p ô t s , f o n d e m e n t dif férent des poursu i t e s péna le s , 

f ondées sur l'article 1741 et 1750 du code g é n é r a l d e s i m p ô t s ; 

Q u e la règ le non bis in idem é tai t e n l 'espèce insuscept ib le de trouver appl icat ion ; 

q u ' e n c o n s é q u e n c e M. C h e s n e l ne peut pré tendre qu'il serait poursuivi par d e u x fois sur 

le m ê m e f o n d e m e n t ; qu'i l y a l ieu de c o n f i r m e r le rejet du m o y e n , p r o n o n c é par le pre­

m i e r j u g e , toute fo i s sur subs t i tu t ion d e mot i f s ; (...) » 

Sur le fond, la cour d ' appe l conf i rma le j u g e m e n t e n t r e p r i s en ce qu'i l 

avai t déc la ré le r e q u é r a n t coupab le du déli t de f raude fiscale et ma in t i n t 

l ' ensemble des pe ines infligées pa r le t r i b u n a l co r rec t ionne l . 
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Le r e q u é r a n t se pourvu t en cassa t ion en invoquan t c o m m e u n i q u e 

moyen celui t i ré de la viola t ion de l 'ar t icle 4 du Protocole n" 7. P a r un a r r ê t 

en d a t e du 11 d é c e m b r e 1997, la C o u r de cassa t ion re je ta le pourvoi a u 

mot i f su ivant : 

« (...) Pour écar ter les conc lus ions [du r e q u é r a n t ] qui soutena i t qu'ayant déjà é té 

l'objet d'une sanct ion fiscale, il ne pouvait plus ê tre poursuivi pour les m ê m e s faits , et le 

c o n d a m n e r à d e s p e i n e s d ' e m p r i s o n n e m e n t et d ' a m e n d e en appl ica t ion de l'article 1741 

du code g é n é r a l des i m p ô t s , la cour d'appel é n o n c e q u e la poursu i t e p é n a l e pour fraude 

fiscale, v i sant un c o m p o r t e m e n t d é l i c t u e u x , et la procédure admin i s t ra t ive , t e n d a n t à la 

fixation de l 'ass ie t te de l ' impôt , assorti de majora t ions et de p é n a l i t é s , sont par leur 

na ture et leur objet d i f f érentes et i n d é p e n d a n t e s l 'une de l 'autre ; 

A t t e n d u q u ' e n l'état de ces mot i f s , la cour d'appel a d o n n é u n e base l éga l e à sa 

déc i s ion ; 

Q u ' e n ef fet , l ' interdict ion d'une double c o n d a m n a t i o n à raison des m ê m e s faits prévue 

par l 'article 4 du Protocole n" 7 (...) ne trouve à s 'appl iquer , se lon les réserves faites par la 

France en m a r g e de ce Protoco le , que pour les infract ions re levant en droit français de la 

c o m p é t e n c e d e s t r ibunaux s t a t u a n t en m a t i è r e péna le et n'interdit pas le prononcé de 

s a n c t i o n s fiscales p a r a l l è l e m e n t aux p e i n e s in f l igées par le j u g e répress i f ; ( . . . ) » 

B . Le d r o i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

Les disposi t ions p e r t i n e n t e s d u code g é n é r a l des impô t s sont les 

su ivan tes : 

Article 1728 

« 1. Lorsqu'une p e r s o n n e phys ique ou mora le ou u n e as soc ia t ion t e n u e de souscr ire 

une déc lara t ion ou de p r é s e n t e r un acte c o m p o r t a n t l ' indication d ' é l é m e n t s à re tenir 

pour l 'ass ie t te ou la l iqu idat ion de l'un des i m p ô t s , droi ts , t axes , r edevances ou s o m m e s 

é tabl i s ou recouvrés par la d irec t ion g é n é r a l e des i m p ô t s s 'abst ient de souscr ire c e t t e 

déc lara t ion ou de p r é s e n t e r un acte dans les dé la i s , le m o n t a n t des droits mis à la charge 

du contr ibuab le ou résul tant de la déc lara t ion o u de l 'acte déposé t a r d i v e m e n t est 

assorti de l ' intérêt de retard visé à l 'article 1727 et d 'une majorat ion de 10 %. 

(...) 

3. La majorat ion v i sée au 1 est por tée à : 

- 40 % lorsque le d o c u m e n t n'a pas é té d é p o s é d a n s les t r en te jours suivant la 

récept ion d'une m i s e en d e m e u r e not i f iée par pli r e c o m m a n d é d'avoir à le produire dans 

ce délai ; 

- 80 % lorsque le d o c u m e n t n'a pas é té d é p o s é d a n s les t rente j o u r s su ivant la 

récept ion d'une d e u x i è m e m i s e en d e m e u r e not i f iée d a n s les m ê m e s formes q u e la pre­

m i è r e . » 

Article 1741 

« S a n s préjudice des d i spos i t ions part icu l ières (. . .), q u i c o n q u e s'est f r a u d u l e u s e m e n t 

soustrai t ou a t e n t é de se soustra ire f r a u d u l e u s e m e n t à l ' é tab l i s s ement ou au p a i e m e n t 
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total ou part ie l des impôt s v i sés d a n s la p r é s e n t e codi f icat ion , soit qu'il ait vo lonta ire ­

m e n t o m i s d e faire sa déc larat ion d a n s les dé la i s prescr i t s , soit qu'i l ait v o l o n t a i r e m e n t 

d i s s i m u l é une part des s o m m e s s u j e t t e s à l ' impôt , soit qu'i l ait organ i sé son insolvabi l i té 

ou mis obs tac le par d 'autres manoeuvres au r e c o u v r e m e n t de l ' impôt , soit en agissant de 

toute autre m a n i è r e f rauduleuse , est pass ib le , i n d é p e n d a m m e n t des s a n c t i o n s f iscales 

appl icables , d 'une a m e n d e de 250 0 0 0 F et d'un e m p r i s o n n e m e n t de c inq a n s (...) » 

II r é su l t e de la j u r i s p r u d e n c e de la c h a m b r e c r imine l le de la Cour de 

cassa t ion q u e le déli t de sous t rac t ion f r audu leuse ou de t en t a t i ve de sous­

t r ac t ion f raudu leuse à l ' é t ab l i s semen t ou au p a i e m e n t de l ' impôt est 

c a r ac t é r i s é dès lors q u e le p r é v e n u a v o l o n t a i r e m e n t omis de faire ses 

déc l a ra t ions d a n s les déla is p resc r i t s et sans qu ' i l soit nécessa i re q u e des 

m a n œ u v r e s f raudu leuses a i en t é t é employées ( a r r ê t du 4 oc tobre 1974, 

Gazette du palais 1975.1 S o m m . p. 150 ; a r r ê t du 2 m a r s 1976, Recueil Dalloz 

Sirey, 1976, 25' cah ie r ; a r r ê t du 2 ju i l l e t 1998, Recueil n° 213) . La seule 

c o n s t a t a t i o n d ' une d i s s imula t ion vo lon ta i re de s o m m e s su je t tes à l ' impôt 

suffit à c a r ac t é r i s e r , « en tous ses é l é m e n t s cons t i tu t i f s », le dél i t fiscal 

sans qu ' i l soit nécessa i re d ' é t ab l i r l ' ex is tence de m a n œ u v r e s f raudu leuses 

( a r r ê t du 2 ju i l le t 1998 p réc i t é ) . 

GRIEFS 

Les r e q u é r a n t s e s t i m e n t q u e l ' infliction à l eur e n c o n t r e de péna l i t é s 

fiscales par l ' a d m i n i s t r a t i o n fiscale et l eur c o n d a m n a t i o n p é n a l e p a r les 

j u r id i c t ions p é n a l e s s ' ana lysen t en deux c o n d a m n a t i o n s pour les m ê m e s 

faits. Ils y voient u n e violat ion de l 'a r t ic le 4 du Protocole n" 7 à la Con­

ven t ion . 

Les r e q u é r a n t s s o u t i e n n e n t en o u t r e q u e ces c i rcons tances s ' ana lysent 

aussi en une violat ion de leur droi t à un procès équ i t ab le et i nvoquen t à cet 

éga rd l 'ar t icle 6 de la Conven t ion . 

PROCÉDURE 

La r e q u ê t e n° 36855/97 (Ponse t t i c. F r a n c e ) a é té i n t rodu i t e devan t la 

C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») le 

19 d é c e m b r e 1996 et e n r e g i s t r é e le 11 ju i l l e t 1997. La r e q u ê t e n" 41731/98 

(Chesne l c. F rance ) a é té i n t r o d u i t e le lOjuin 1998 et en r eg i s t r é e le 17 j u in 

1998. 

Le 7 s e p t e m b r e 1998, la C o m m i s s i o n a décidé de p o r t e r les r e q u ê t e s à la 

conna i s sance du G o u v e r n e m e n t , en l ' invi tant à p r é s e n t e r pa r écri t ses 

obse rva t ions sur leur recevabi l i té et l eur b ien- fondé . 

A la su i te de l ' en t r ée en v igueu r du Pro tocole n" 11 à la C o n v e n t i o n le 

1 e r n o v e m b r e 1998, les r e q u ê t e s sont e x a m i n é e s p a r la Cour , en appl ica t ion 

de l 'ar t ic le 5 § 2 dud i t Pro toco le . 
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Le G o u v e r n e m e n t a p r é s e n t é ses observa t ions d a n s les deux affaires le 

2 6 j a n v i e r 1999, ap rès p ro roga t i on du déla i i m p a r t i , et les r e q u é r a n t s y on t 

r é p o n d u c h a c u n le 30 m a r s 1999, é g a l e m e n t ap rès p ro roga t i on du délai 

i m p a r t i . Le 18 m a i 1999, le G o u v e r n e m e n t a déposé des observa t ions 

c o m p l é m e n t a i r e s d a n s les deux affaires. 

E N D R O I T 

1. La C o u r , c o n s t a t a n t q u e les r e q u ê t e s n°" 36855/97 (Ponse t t i 

c. F rance ) et 41731/98 (Chesne l c. F rance ) ont t r a i t à des faits s imi la i res et 

exposen t les m ê m e s griefs, o r d o n n e leur j onc t i on en appl ica t ion de 

l 'ar t icle 43 § 1 de son r è g l e m e n t . 

I. ARTICLE 4 D U P R O T O C O L E N" 7 À LA C O N V E N T I O N 

A. T h è s e s d é f e n d u e s d e v a n t la C o u r 

2. Les r e q u é r a n t s e s t i m e n t q u e l ' infliction à l eur e n c o n t r e de péna l i t é s 

fiscales pa r l ' a d m i n i s t r a t i o n fiscale et l eur c o n d a m n a t i o n péna l e pa r les 

j u r id i c t ions péna le s s ' ana lysent en deux c o n d a m n a t i o n s pour les m ê m e s 

faits. Ils y voient une violat ion de l 'ar t icle 4 du Pro tocole n" 7 à la 

Conven t ion , aux t e r m e s d u q u e l : 

« 1. Nu l ne peut ê tre poursuivi ou puni p é n a l e m e n t par les jur id ic t ions du m ê m e Etat 

en raison d 'une infract ion pour laque l l e il a déjà été acqu i t t é ou c o n d a m n é par un 

j u g e m e n t déf ini t i f c o n f o r m é m e n t à la loi et à la procédure p é n a l e d e cet Etat . 

2. Les d i spos i t ions du p a r a g r a p h e précédent n ' e m p ê c h e n t pas la réouver ture du 

procès , c o n f o r m é m e n t à la loi et à la procédure p é n a l e de l'Etat c o n c e r n é , si des la i ts 

n o u v e a u x ou n o u v e l l e m e n t révé lés ou un vice f o n d a m e n t a l d a n s la procédure p r é c é d e n t e 

sont de nature à af fecter le j u g e m e n t in t ervenu . 

(...) » 

3. Le G o u v e r n e m e n t p la ide à t i t r e pr inc ipa l q u e les r e q u ê t e s sont 

i ncompa t ib l e s ratione materiae avec les d isposi t ions de l 'ar t icle 4 du Pro ­

tocole n" 7. Se fondant sur le r appor t expl icat i f re la t i f aud i t Pro tocole , il 

aff irme que , p o u r ê t r e app l icab le , l 'ar t icle 4 exige la r éun ion des condi­

t ions su ivan tes : p r e m i è r e m e n t , deux ins t ances j u r id i c t ionne l l e s doivent 

s ' ê t re dé rou lées devan t les t r i b u n a u x d ' un m ê m e Eta t et la p r e m i è r e 

doit ê t r e close pa r u n e décision ju r id i c t ionne l l e d e v e n u e définit ive ; 

d e u x i è m e m e n t , la p r e m i è r e desd i t e s décis ions doit avoir é té r e n d u e p a r 

u n e ju r id ic t ion répress ive a p p l i q u a n t les lois de p r o c é d u r e qual i f iées de 

péna le s en droi t i n t e r n e ( r ien ne p e r m e t t r a i t d 'a f f i rmer q u e la d isposi t ion 

l i t igieuse est appl icable ipso facto à t ou t e s les inf rac t ions e n t r a n t d a n s le 

c h a m p de la « m a t i è r e péna le » au sens de l 'ar t icle 6 de la Conven t ion ) ; 
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t r o i s i è m e m e n t , il faut q u e , p o s t é r i e u r e m e n t à ce t t e p r e m i è r e décis ion 

ju r id i c t ionne l l e , une seconde p r o c é d u r e soit e n g a g é e p o u r la m ê m e 

infract ion alors q u ' a u c u n é l é m e n t nouveau subs t an t i e l n 'es t a p p a r u . Bref, 

au sens de l 'ar t ic le 4 du Protocole n" 7, le pr inc ipe non bis in idem se l imi te ­

ra i t à i n t e r d i r e , d a n s un E t a t d o n n é , de nouvel les pou r su i t e s ou u n e nou­

velle c o n d a m n a t i o n péna les d ' une p e r s o n n e p o u r une infract ion, q u a n d 

ce t t e p e r s o n n e a déjà é té dé f in i t ivement j u g é e p o u r ces faits p a r u n e j u r i ­

dict ion p é n a l e . O r M M . Ponse t t i et C h e s n e l n ' a u r a i e n t pas fait l 'objet, 

d a n s le cad re des p r o c é d u r e s fiscales l i t ig ieuses , d ' une décision définit ive 

é m a n a n t d ' une ju r id i c t ion : ils n ' a u r a i e n t exercé a u c u n recours devan t le 

j u g e a d m i n i s t r a t i f con t r e la ma jo ra t ion dont ils firent l 'objet, de sor te q u e 

celle-ci r é su l t e r a i t d ' un ac te a d m i n i s t r a t i f et non d ' une décision j u r i ­

d ic t ionnel le . De plus , en tou t é t a t de cause , la décision fiscale pr ise à l eur 

encon t r e ne p o u r r a i t ê t r e ass imi lée à une décision péna le : les ma jo ra t ions 

de r e t a r d p révues à l 'ar t icle 1728 du code g é n é r a l des impô t s ne v i se ra ien t 

pas t a n t à p u n i r les con t r ibuab le s nég l igen t s q u ' à c o m p e n s e r le pré judice 

subi pa r le T r é s o r - d 'a i l leurs l ' a d m i n i s t r a t i o n fiscale ne sera i t pas en droi t 

de solliciter des d o m m a g e s et i n t é r ê t s à ce t i t re devan t la j u r id i c t ion 

péna le - et les péna l i t é s imposées à M. P o n s e t t i s e r a i en t p lu tô t m o d é r é e s . 

S u b s i d i a i r e m e n t , le G o u v e r n e m e n t p la ide q u e la réserve émise par la 

F rance sur les a r t ic les 2 à 4 du Protocole n° 7 fait obs tac le à l ' appl ica t ion de 

ce t t e d isposi t ion aux p r é s e n t e s espèces . Il soul igne q u e ce t t e réserve est 

conforme à l 'ar t ic le 57 de la Conven t ion , sa fo rmu la t i on é t a n t d é p o u r v u e 

d ' a m b i g u ï t é ou d ' impréc i s ion et aff irme q u e d a n s le cas où la C o u r la 

déc l a re ra i t inval ide, la F rance ne sera i t p lus liée p a r ces d isposi t ions . 

Enfin, le G o u v e r n e m e n t sou t i en t q u ' e n tou t é t a t de cause les r e q u ê t e s 

sont m a n i f e s t e m e n t m a l fondées d a n s la m e s u r e où les sanc t ions fiscales 

et p é n a l e s infligées aux r e q u é r a n t s n ' a u r a i e n t pas t r a i t à la m ê m e 

« infract ion » : la p r e m i è r e r é p o n d r a i t au défau t de déc l a r a t i on d a n s les 

déla is légaux et la seconde , à u n e f raude cons t i tuée de la sous t rac t ion 

dé l ibé rée au p a i e m e n t de l ' impôt . 11 s 'agi ra i t , c o m m e d a n s l 'affaire 

Ol ive i ra c. Suisse ( a r r ê t du 30 ju i l le t 1998, Recueil des arrêts et décisions 

1998-V) d ' un cas de « concours idéal d ' inf ract ions », ca rac t é r i s é p a r la cir­

cons tance q u ' u n fait u n i q u e se décompose en d e u x infract ions d i s t inc tes . 

4. Les r e q u é r a n t s r é t o r q u e n t que le p r inc ipe non bis in idem s ' impose 

dès lors q u ' u n individu a é t é c o n d a m n é à l ' issue de pour su i t e s « péna les » 

au sens de la Conven t ion . Us a jou ten t q u e la rése rve de la F r a n c e sur 

l 'ar t icle 4 du Pro tocole n" 7 est c o n t r a i r e à l ' anc ien ar t ic le 64 de la Con­

vent ion et se r é fè ren t à cet é g a r d aux conclusions de la C o u r d a n s l 'affaire 

G r a d i n g e r c. Au t r i che ( a r r ê t du 23 oc tobre 1995, série A n° 328-C) . Enfin, 

ils p la iden t que les é l é m e n t s cons t i tu t i f s de l ' infract ion fiscale de l 'ar t ic le 

1728 du code g é n é r a l des impô t s sont les m ê m e s q u e ceux r é p r i m é s pa r 

l 'ar t ic le 1741 d u d i t code . P o u r que le dél i t p r évu p a r ce t t e d e r n i è r e dis­

posi t ion soit cons t i t ué , il suffirait q u e le p r é v e n u se soit sous t ra i t à Pé ta-
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b l i s semen t de l ' impôt « f r a u d u l e u s e m e n t », c 'es t -à-dire en conna i s sance 

de cause : la C o u r de cassa t ion j u g e r a i t c o n s t a m m e n t qu ' i l n ' e s t pas 

nécessa i re q u e l ' in té ressé se soit r e n d u coupab le de manoeuvre f raudu­

leuse . 

B. L ' a p p r é c i a t i o n d e la C o u r 

5. Le p r e m i e r p a r a g r a p h e de l 'ar t icle 4 du Protocole n° 7 consacre le 

pr inc ipe selon leque l u n e p e r s o n n e ne peu t ê t r e poursuivie ou punie 

p é n a l e m e n t p a r les ju r id i c t ions du m ê m e E t a t en ra ison d ' une infract ion 

pour laque l le elle a déjà é té a c q u i t t é e ou c o n d a m n é e pa r un j u g e m e n t 

définit if c o n f o r m é m e n t à la loi et à la p r o c é d u r e péna le de cet E t a t . 

La C o u r observe que , les r e q u é r a n t s ayan t omis de dépose r leurs 

déc l a r a t i ons , l ' admin i s t r a t i on fiscale p r o c é d a à u n e vérif icat ion de leur 

comptab i l i t é ; à la sui te de ce t t e vérif icat ion, ils firent l 'objet d 'un r e d r e s ­

s e m e n t fiscal et les d ro i t s r appe lé s furen t ma jorés des péna l i t é s p révues 

pa r l 'ar t ic le 1728 du code géné ra l des impô t s . 

C e t t e d ispos i t ion au to r i se l ' a d m i n i s t r a t i o n fiscale, l o r s q u ' u n con t r i ­

buab le t enu de souscr i re u n e déc l a r a t i on o m e t de le faire d a n s les dé la is , à 

a ssor t i r le m o n t a n t des dro i t s à la c h a r g e de l ' in té ressé d ' une ma jo ra t i on 

de 10 %, 40 % ou 80 % selon les cas . Les ma jo ra t ions ainsi imposées 

à M. Ponse t t i se p o r t è r e n t à 80 % du m o n t a n t dû au t i t r e de 1988 (soit 

76 658 FRF) et à 40 % de ceux dus au t i t r e de 1990 et 1991 (soit 104 352 F R F 

et 155 395 FRF) . Q u a n t à M. C h e s n e l , il se vit infliger u n e péna l i t é de 

1021 894 F R F . 

P a r la su i t e , les r e q u é r a n t s furent c o n d a m n é s pa r les j u r id i c t ions j ud i ­

ciaires sur le f o n d e m e n t de l 'ar t icle 1741 du code g é n é r a l des i m p ô t s , aux 

t e r m e s d u q u e l « (...) q u i c o n q u e s'est f r a u d u l e u s e m e n t sous t ra i t ou a t e n t é 

de se sous t r a i r e f r a u d u l e u s e m e n t à l ' é t ab l i s semen t ou au p a i e m e n t to ta l 

ou par t i e l des impô t s visés d a n s la p r é s e n t e codification, [ n o t a m m e n t en 

ayant ] v o l o n t a i r e m e n t omis de faire sa déc l a r a t i on dans les dé la is 

p resc r i t s , (...) est passible , i n d é p e n d a m m e n t des sanc t ions fiscales appl i ­

cables , d ' u n e a m e n d e de 250 000 F et d ' un e m p r i s o n n e m e n t de cinq 

ans (...) ». 

Il r é su l t e de la j u r i s p r u d e n c e de la c h a m b r e c r imine l le de la C o u r de 

cassa t ion q u e , s'il n 'es t pas nécessa i re que des m a n œ u v r e s f r audu leuses 

a ien t é té employées p o u r q u e le déli t de l 'ar t ic le 1741 du code g é n é r a l des 

impôts soit c a r ac t é r i s é , il faut n é a n m o i n s que le p r évenu ait « vo lon ta i re ­

m e n t » omis de faire ses déc l a r a t i ons d a n s les déla is p resc r i t s . Ainsi , les 

é l é m e n t s cons t i tu t i f s de ce déli t diffèrent de ceux de 1'« infract ion fiscale » 

de l 'ar t ic le 1728 du code g é n é r a l des i m p ô t s , laquel le est cons t i t uée pa r le 

seul défau t de déc l a r a t i on d a n s lesdi ts dé la is . En d ' a u t r e s t e r m e s , les 

ar t ic les 1741 et 1728 d u code g é n é r a l des i m p ô t s n 'on t pas t ra i t à la m ê m e 
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infract ion, de sor te q u ' a u c u n e ques t i on ne s au ra i t se poser en l 'espèce sous 

l 'angle de l 'ar t icle 4 du Protocole n" 7. 

P a r t a n t , en tou t é t a t de cause , ce t t e p a r t i e de la r e q u ê t e est m a n i ­

f e s t emen t m a l fondée et doit ê t r e re je tée en appl ica t ion de l 'ar t ic le 35 §§ 3 

et 4 de la Conven t ion . 

II. A R T I C L E 6 DE LA C O N V E N T I O N 

6. Les r e q u é r a n t s s o u t i e n n e n t q u e le non- respec t à leur é g a r d du 

pr inc ipe non bis in idem s 'analyse auss i en u n e violat ion de leur droi t à un 

procès équ i t ab l e et i nvoquen t à cet é g a r d l 'a r t ic le 6 de la C o n v e n t i o n . 

La C o u r soul igne que ledit p r inc ipe est consacré p a r le seul a r t ic le 4 du 

Pro tocole n° 7 ; les a u t r e s disposi t ions de la Conven t i on n ' e n g a r a n t i s s e n t 

le respec t ni exp l i c i t emen t ni i m p l i c i t e m e n t . En c o n s é q u e n c e , en tou t é t a t 

de cause , ce t t e p a r t i e de la r e q u ê t e est i ncompa t ib l e ratione materiae avec 

les disposi t ions de la C o n v e n t i o n , et doit ê t r e r e j e t ée , en app l i ca t ion de 

l 'ar t icle 35 §§ 3 et 4. 

P a r ces mot i fs , la Cour , à l ' u n a n i m i t é , 

Décide de j o i n d r e les r e q u ê t e s n"s 36855/97 et 41731/98 ; 

Déclare les r e q u ê t e s i r recevables . 


