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Fundamental Freedoms. All judgments and decisions of the Court (with the exception of 
decisions taken by committees of three judges pursuant to Article 28 of the Convention), 
including those not published in this series, are available in the Court 's case-law database 
(HUDOC) which is accessible via the Court 's website (http://www.echr.coe.int). 

Note on citation 

The form of citation for judgments and decisions published in this series from 1 November 
1998 follows the pattern: name of case (in italics), application number, paragraph number 
(for judgments) , abbreviation of the European Court of H u m a n Rights (ECHR), year and 
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S U M M A R Y 1 

M e m b e r s o f s e c t d e p r i v e d o f l i b e r t y in o r d e r t o b e " d e p r o g r a m m e d " 

A r t i c l e 5 § 1 

Deprivation of liberty - Legal remedies - Members of a sect deprived of liberty in order to be 
"deprogrammed"- No legal basis in domestic law - Whether deprivation of liberty attributable 
to the authorities: authorities' role and the decisiveness of their intervention 

* * 

T h e a p p l i c a n t s , w h o w e r e t h o u g h t to be m e m b e r s of a sec t , w e r e a r r e s t e d in 
c o n n e c t i o n w i t h a p r e l i m i n a r y j ud i c i a l i nves t i ga t i on i n to m a t t e r s r e l a t i n g to t h e 
e n s n a r i n g of ind iv idua ls by t h e sect . T h e y w e r e t a k e n before t h e d u t y j u d g e , who 
dec ided to r e l ea se t h e m . H o w e v e r , in t h e l ight of i n f o r m a t i o n from an official of 
t h e Publ ic Safe ty D e p a r t m e n t ( " the DGSC") to t h e effect t h a t t h e r e was a d a n g e r 
t h a t t h e a p p l i c a n t s m i g h t c o m m i t su ic ide , he gave o ra l i n s t r u c t i o n s to t h e police 
t h a t t h e a p p l i c a n t s shou ld be h a n d e d over to t h e i r famil ies , to w h o m it shou ld be 
s u g g e s t e d t h a t t hey shou ld be i n t e r n e d in a p sych ia t r i c c e n t r e , on a v o l u n t a r y basis 
as r e g a r d s t h e p e r s o n s of full a g e , in o r d e r for t h e m to r ecove r t h e i r psychological 
b a l a n c e . T h e judge c o n f i r m e d t h a t o ra l i n s t r u c t i o n in a dec i s ion . T h e a p p l i c a n t s 
w e r e t r a n s f e r r e d to t h e p r e m i s e s of t h e DGSC, f rom w h e r e , o n t h e d a y a f te r t h e i r 
a r r e s t , t h e y w e r e t a k e n by police officers in official vehic les to a h o t e l s o m e 
d i s t a n c e away. T h e r e t h e y w e r e h a n d e d over to t h e i r fami l ies a n d t a k e n to 
ind iv idua l r o o m s tha t had firmly closed windows and in e a c h of wh ich a pe r son 
r e c r u i t e d by an assoc ia t ion fo rmed to l ight a g a i n s t sec t s kep t t h e o c c u p a n t u n d e r 
c o n s t a n t superv i s ion . T h e a p p l i c a n t s w e r e not a l lowed to leave t h e i r r o o m s for t h e 
first t h r e e days . W h i l e a t t h e ho te l t hey w e r e a l l eged ly sub j ec t ed to a process of 
" d e p r o g r a m m i n g " by a psychologis t a n d a p sych ia t r i s t . D u r i n g t h e s a m e pe r iod 
t h e y w e r e twice q u e s t i o n e d by officials of t h e DGSC. T e n days a f t e r t h e i r a r r e s t 
t h e a p p l i c a n t s left t h e ho te l . T h e y i m m e d i a t e l y lodged a c r i m i n a l c o m p l a i n t 
a l l eg ing , a m o n g o t h e r t h i n g s , false i m p r i s o n m e n t aga ins l t h e DGSC officials, on 
accoun t of t h e i r hav ing t a k e n pa r t in d e p r i v i n g t h e m of t h e i r l iber ty . In the i r 
s u p p o r t t h e p r o s e c u t i n g a u t h o r i t i e s filed s u b m i s s i o n s a g a i n s t the officials 
accus ing t h e m of false i m p r i s o n m e n t . The. Audiencia Provincial n e v e r t h e l e s s 
a c q u i t t e d t h e accused on t h e g r o u n d t h a t t h e offence of false i m p r i s o n m e n t had 
not b e e n m a d e ou t s ince t h e m o t i v e had b e e n p h i l a n t h r o p i c , l e g i t i m a t e a n d well 
i n t e n t i o n e d . T h e S u p r e m e C o u r t d i s m i s s e d a n a p p e a l on po in t s of law, no t ing 
l ikewise t h a t t h e n e c e s s a r y mens rea was l a c k i n g s ince t h e l a u d a b l e and p laus ib le 
i n t e n t i o n of t h e a c c u s e d h a d b e e n to avoid worse evils be fa l l ing t h e a p p l i c a n t s . A n 
a p p e a l (recurso de amparo) to t h e C o n s t i t u t i o n a l C o u r t was d i s m i s s e d . 

I. This summary by the Registry does not bind the Court. 
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Held 
(1) Ar t i c l e 5 § 1: T h e a p p l i c a n t s ' t r a n s f e r to t h e ho te l by t h e police a n d t h e i r 
s u b s e q u e n t c o n f i n e m e n t to t h e ho te l for t e n days had a m o u n t e d , on a c c o u n t of 
t h e r e s t r i c t i o n s p l aced on t h e a p p l i c a n t s , to a d e p r i v a t i o n of l iber ty . T h e 
G o v e r n m e n t had not d e n i e d t h a t t h e r e h a d b e e n no legal bas is b u t h a d a r g u e d 
t h a t t h e m e a s u r e in issue could not be a t t r i b u t e d to t h e police officers as t h e 
respons ib i l i ty had b e e n t h a t of t h e a p p l i c a n t s ' famil ies , w h o had o r g a n i s e d t h e i r 
r e c e p t i o n , d e t e n t i o n a n d superv i s ion . It was t h e r e f o r e nece s sa ry to cons ide r t h e 
pa r t p layed by t h e a u t h o r i t i e s in t h e d e p r i v a t i o n of l iber ty a n d t o d e t e r m i n e i ts 
e x t e n t . In o t h e r w o r d s , it h a d to be a s c e r t a i n e d w h e t h e r t h e c o n t r i b u t i o n of the 
police h a d b e e n so decis ive t h a t w i t h o u t it t h e d e p r i v a t i o n of l iber ty would not 
h a v e o c c u r r e d . It had b e e n police officers w h o had t r a n s f e r r e d the a p p l i c a n t s 
a g a i n s t t h e i r will f rom t h e police p r e m i s e s to the ho te l in official vehic les . O n c e 
t h e y h a d b e e n h a n d e d over to t h e i r fami l ies , the a p p l i c a n t s had u n d e r g o n e 
d e t e n t i o n s i m i l a r to false i m p r i s o n m e n t , d u r i n g which t h e y h a d b e e n q u e s t i o n e d 
by police officers. T h e a u t h o r i t i e s had t he r e fo r e k n o w n all t h e t i m e t h a t t h e 
a p p l i c a n t s w e r e sti l l he ld a t t h e ho te l b u t had d o n e n o t h i n g to p u t a n end to t h a t 
s i t u a t i o n . N o r had t h e police officers, k n o w i n g tha t the a p p l i c a n t s w e r e g o i n g to be 
u n d e r c o n s t a n t supe rv i s ion , fully c o m p l i e d wi th t h e j u d g e ' s o r d e r , a c c o r d i n g to 
w h i c h t h e psych ia t r i c a s s i s t ance h a d to be prov ided on a v o l u n t a r y bas is . T h u s , 
even s u p p o s i n g t h a t t h e r e h a d b e e n a c langer of su ic ide , a r isk of t h a t k ind did not 
jus t i fy s u c h a ma jo r d e p r i v a t i o n of l iber ty . T h e fact t h a t , once f ree , t h e a p p l i c a n t s 
had lodged a c r i m i n a l c o m p l a i n t a l l eg ing false i m p r i s o n m e n t showed tha t t hey had 
b e e n conf ined in t h e h o t e l a g a i n s t t h e i r will. T h e a u t h o r i t i e s h a d t he r e fo r e a t all 
t i m e s a c q u i e s c e d in t h e a p p l i c a n t s ' loss of l iber ty . A l t h o u g h t h e fami l ies a n d t h e 
a s soc i a t i on to c o m b a t sec ts h a d b o r n e d i rec t respons ib i l i ty in view of t h e 
supe rv i s ion of t h e a p p l i c a n t s d u r i n g t h e i r t e n d a y s ' loss of l iber ty , it was c e r t a i n 
t h a t w i t h o u t t h e ac t ive c o o p e r a t i o n of t h e a u t h o r i t i e s t h e d e p r i v a t i o n of l ibe r ty 
could not have t a k e n p lace . T h e u l t i m a t e respons ib i l i ty lor the m a t t e r s 
c o m p l a i n e d of had t h u s lain w i th t h e m . 

Conclusion: v io la t ion ( u n a n i m o u s l y ) . 
(2) Ar t i c l e 9: H a v i n g he ld t h a t the a p p l i c a n t s ' d e t e n t i o n h a d b e e n a r b i t r a r y a n d 
h e n c e un lawful for the p u r p o s e s of Ar t i c l e 5 § 1, t h e C o u r t did not cons ide r it 
n e c e s s a r y to e x a m i n e t h e case u n d e r Ar t i c l e 9. 
Conclusion: no need to ru le ( u n a n i m o u s l y ) . 
Ar t ic le 4 1 : As t h e a p p l i c a n t s h a d not p rov ided a n y i n f o r m a t i o n in s u p p o r t of t h e i r 
c l a im in respec t of p e c u n i a r y d a m a g e , no c o m p e n s a t i o n was to be a w a r d e d u n d e r 
t h a t h e a d . O n t h e o t h e r h a n d , t h e C o u r t a w a r d e d e a c h a p p l i c a n t c o m p e n s a t i o n for 
n o n - p e c u n i a r y d a m a g e . It a lso a w a r d e d a specif ied s u m for costs a n d e x p e n s e s . 

C a s e - l a w c i t e d b y t h e C o u r t 

E n g e l a n d O t h e r s v. t h e N e t h e r l a n d s , j u d g m e n t of 8 J u n e 1976, Se r i e s A no. 22 
G u z z a r d i v. I taly, j u d g m e n t of 6 N o v e m b e r 1980, Se r i e s A n o . 39 
V a n d e r L e e r v. t h e N e t h e r l a n d s , j u d g m e n t of 21 F e b r u a r y 1990, Se r i e s A no. 170-A 
A m u u r v. F r a n c e , j u d g m e n t of 25 J u n e 1996, Reports of Judgments and Decisions 
1996-III 
Ts i r l i s and K o u l o u m p a s v. G r e e c e , j u d g m e n t of 29 M a y 1997, Reports 1997-III 
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In the c a s e o f R i e r a B l u m e a n d O t h e r s v. S p a i n , 
T h e E u r o p e a n C o u r t o f H u m a n R i g h t s ( F o u r t h S e c t i o n ) , s i t t i n g a s a 

C h a m b e r c o m p o s e d of: 
M r M . PEELONPÄÄ, President, 
M r G . RESS, 
M r A . PASTOR RIDRUEJO, 
M r L . CAFLISCH, 
M r J . MAKARCZYK, 
M r I. CABRAL BARRETO, 
M r s N . VAJIÖ,judges, 

a n d M r V . BERGER, Section Registrar, 
H a v i n g d e l i b e r a t e d i n p r i v a t e o n 22 J u n e a n d 2 1 S e p t e m b e r 1 9 9 9 , 
D e l i v e r s t h e f o l l o w i n g j u d g m e n t , w h i c h w a s a d o p t e d o n t h e l a s t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e c a s e o r i g i n a t e d in a n a p p l i c a t i o n ( n o . 3 7 6 8 0 / 9 7 ) a g a i n s t t h e 
K i n g d o m of S p a i n l o d g e d w i t h t h e E u r o p e a n C o m m i s s i o n o f H u m a n 
R i g h t s ( " t h e C o m m i s s i o n " ) u n d e r f o r m e r A r t i c l e 2 5 o f t h e C o n v e n t i o n 
for t h e P r o t e c t i o n o f H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s ( " t h e 
C o n v e n t i o n " ) b y s e v e n S p a n i s h n a t i o n a l s , M s E l e n a R i e r a B l t i n t e , 
M s C o n c e p c i ó n R i e r a B l u m e , M r J o s é V i c t o r R i e r a B l u m e , M s M a r í a L u z 
C a s a d o P e r e z , M s D a r í a A m e l i a C a s a d o P e r e z , M s M a r i a T e r e s a S a l e s 
A i g e a n d M r J a v i e r B r u n a R e v e r t e r ( " t h e a p p l i c a n t s " ) o n 2 5 A u g u s t 1 9 9 7 . 

T h e a p p l i c a t i o n c o n c e r n e d t h e d e t e n t i o n o f t h e a p p l i c a n t s , w h o a r e 
p r e s u m e d m e m b e r s o f a " s e c t " , for n e a r l y t e n d a y s f o l l o w i n g a 
p r e l i m i n a r y i n v e s t i g a t i o n d i r e c t e d b y B a r c e l o n a i n v e s t i g a t i n g j u d g e n o . 6 . 
T h e a p p l i c a n t s r e l i e d o n A r t i c l e s 3 , 5 , 8 a n d 9 o f t h e C o n v e n t i o n . 

2 . O n 16 A p r i l 1 9 9 8 t h e C o m m i s s i o n ( S e c o n d C h a m b e r ) d e c i d e d t o g i v e 
n o t i c e o f t h e a p p l i c a t i o n t o t h e S p a n i s h G o v e r n m e n t ( " t h e G o v e r n m e n t " ) 
u n d e r R u l e 4 8 § 2 ( b ) o f i t s R u l e s o f P r o c e d u r e a n d t o i n v i t e t h e p a r t i e s t o 
s u b m i t w r i t t e n o b s e r v a t i o n s o n i t s a d m i s s i b i l i t y a n d m e r i t s . 

3 . T h e G o v e r n m e n t s u b m i t t e d t h e i r o b s e r v a t i o n s o n 15 J u l y 1 9 9 8 , a f t e r 
a n e x t e n s i o n o f t i m e , a n d t h e a p p l i c a n t s r e p l i e d o n 1 S e p t e m b e r 1 9 9 8 . 

4 . F o l l o w i n g t h e e n t r y i n t o f o r c e o f P r o t o c o l N o . 11 t o t h e C o n v e n t i o n 
o n 1 N o v e m b e r 1 9 9 8 , a n d i n a c c o r d a n c e w i t h t h e p r o v i s i o n s o f A r t i c l e 5 § 2 
t h e r e o f , t h e a p p l i c a t i o n w a s e x a m i n e d b y t h e C o u r t . 

5 . I n a c c o r d a n c e w i t h R u l e 5 2 § 1 o f t h e R u l e s o f C o u r t , t h e P r e s i d e n t 
o f t h e C o u r t , M r L . W i l d h a b e r , a s s i g n e d t h e c a s e t o t h e F o u r t h S e c t i o n . 
T h e C h a m b e r c o n s t i t u t e d w i t h i n t h a t S e c t i o n i n c l u d e d ex officio 
M r A . P a s t o r R i d r u e j o , t h e j u d g e e l e c t e d in r e s p e c t o f S p a i n ( A r t i c l e 2 7 
§ 2 o f t h e C o n v e n t i o n a n d R u l e 2 6 § 1 ( a ) ) , a n d M r M . P e l l o n p á á , 



6 RIERA BLUME AND OTHERS v. SPAIN JUDGMENT 

P r e s i d e n t o f t h e S e c t i o n ( R u l e 2 6 § 1 ( a ) ) . T h e o t h e r m e m b e r s d e s i g n a t e d 

b y t h e l a t t e r t o c o m p l e t e t h e C h a m b e r w e r e M r G . R e s s , M r L. C a f l i s c h , 

M r J . M a k a r c z y k , M r I. C a b r a l B a r r e t o a n d M r s N . V a j i c ( R u l e 2 6 

§ 1 ( b ) ) . 
6 . O n 9 M a r c h 1 9 9 9 t h e C h a m b e r d e c l a r e d a d m i s s i b l e t h e c o m p l a i n t s 

o f s ix o f t h e a p p l i c a n t s , n a m e l y M s E l e n a R i e r a B l u m e , M s C o n c e p c i ó n 
R i e r a B l u m e , M s M a r í a L u z C a s a d o P e r e z , M s D a r í a A m e l i a C a s a d o 
P e r e z , M s M a r i a T e r e s a S a l e s A i g e a n d M r J a v i e r B r u n a R e v e r t e r , 
c o n c e r n i n g t h e i r d e p r i v a t i o n o f l i b e r t y ( A r t i c l e 5 o f t h e C o n v e n t i o n ) a n d 
t h e i n t e r f e r e n c e w i t h t h e i r r i g h t t o f r e e d o m o f t h o u g h t , c o n s c i e n c e a n d 
r e l i g i o n ( A r t i c l e 9 o f t h e C o n v e n t i o n ) . I t d e c l a r e d t h e r e m a i n d e r o f t h e i r 
a p p l i c a t i o n i n a d m i s s i b l e . I t a l s o d e c i d e d t h a t if t h e r e w a s n o t a f r i e n d l y 
s e t t l e m e n t o f t h e c a s e , a p u b l i c h e a r i n g w o u l d b e h e l d ( R u l e 5 9 § 2 ) . 

7. O n 2 6 M a r c h 1 9 9 9 t h e C o u r t s e n t t h e p a r t i e s t h e t e x t o f i t s d e c i s i o n 
o n t h e a d m i s s i b i l i t y o f t h e a p p l i c a t i o n (Riera Blume and Others v. Spain 
( d e c ) , n o . 3 7 6 8 0 / 9 7 , E C H R 1999-11) a n d r e q u e s t e d t h e m t o s u b m i t s u c h 
f u r t h e r e v i d e n c e a n d o b s e r v a t i o n s a s t h e y w i s h e d . I t a l s o a s k e d t h e 
a p p l i c a n t s t o s u b m i t t h e i r c l a i m s fo r j u s t s a t i s f a c t i o n u n d e r A r t i c l e 4 1 o f 
t h e C o n v e n t i o n ( R u l e 6 0 ) . 

8 . F u r t h e r , t h e C o u r t p l a c e d i t s e l f a t t h e d i s p o s a l o f t h e p a r t i e s w i t h a 
v i e w t o s e c u r i n g a f r i e n d l y s e t t l e m e n t o f t h e m a t t e r , i n a c c o r d a n c e w i t h 
A r t i c l e 3 8 § 1 ( b ) o f t h e C o n v e n t i o n ( s e e a l s o R u l e 6 2 ) . I n t h e l i g h t o f t h e 
p a r t i e s ' r e a c t i o n , it f o u n d t h a t t h e r e w a s n o b a s i s o n w h i c h s u c h a 
s e t t l e m e n t c o u l d b e r e a c h e d . 

9. T h e P r e s i d e n t o f t h e C h a m b e r g a v e t h e p a r t i e s l e a v e t o u s e t h e 
S p a n i s h l a n g u a g e in t h e o r a l p r o c e e d i n g s ( R u l e s 3 4 § 3 a n d 3 6 § 5 ) . 

10. T h e R e g i s t r a r r e c e i v e d t h e G o v e r n m e n t ' s m e m o r i a l o n 18 M a y 1 9 9 9 
a n d t h e a p p l i c a n t s ' m e m o r i a l o n 2 5 M a y 1 9 9 9 . 

1 1 . I n a c c o r d a n c e w i t h t h e C h a m b e r ' s d e c i s i o n , a h e a r i n g t o o k p l a c e i n 
p u b l i c in t h e H u m a n R i g h t s B u i l d i n g , S t r a s b o u r g , o n 2 2 J u n e 1 9 9 9 . 

T h e r e a p p e a r e d b e f o r e t h e C o u r t : 

( a ) for the Government 

M r J . BORREGO BORREGO, H e a d o f t h e H u m a n R i g h t s 
L e g a l S e r v i c e , M i n i s t r y o f J u s t i c e , Agent; 

( b ) for the applicants 

M r J . BRUNA REVERTER, o f t h e V a l e n c i a B a r , Counsel and Applicant, 
M s E . RIERA BEUME, Applicant, 
M s C . RIERA BLUME, Applicant. 

T h e C o u r t h e a r d a d d r e s s e s b y t h e m a n d a l s o t h e i r r e p l i e s t o q u e s t i o n s 
f r o m o n e i t s m e m b e r s . 
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T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E C A S E 

12. T h e a p p l i c a n t s , M s E l e n a R i e r a B l u m e , M s C o n c e p c i ó n R i e r a 

B l u m e , M s M a r í a L u z C a s a d o P e r e z , M s D a r í a A m e l i a C a s a d o P e r e z , 

M s M a r í a T e r e s a S a l e s A i g e a n d M r J a v i e r B r u n a R e x e r t e r , w e r e b o r n in 

1 9 5 4 , 1 9 5 2 , 1 9 5 0 , 1 9 5 0 , 1951 a n d 1 9 5 7 r e s p e c t i v e l y a n d l ive i n V a l e n c i a 

( S p a i n ) . 

13 . A t a n u n k n o w n d a t e in 1983 t h e P u b l i c S a f e t y D e p a r t m e n t ( " t h e 

DGSC") o f t h e Generalität ( g o v e r n m e n t ) o f C a t a l o n i a r e c e i v e d t h r o u g h 

Pro Juventud ( " P r o Y o u t h " ) , a n a s s o c i a t i o n f o r m e d t o f i g h t a g a i n s t s e c t s , a 

r e q u e s t for h e l p f r o m s e v e r a l p e o p l e w h o a l l e g e d t h a t m e m b e r s o f t h e i r 

f a m i l i e s h a d b e e n e n s n a r e d b y a g r o u p k n o w n b y t h e n a m e o f GEIS 
(Centro Esotérico de Investigaciones), A c c o r d i n g t o t h e f a m i l i e s ' c o m p l a i n t s , 

t h o s e w h o r a n t h e CEIS m a n a g e d t o b r i n g a b o u t a c o m p l e t e c h a n g e o f 

p e r s o n a l i t y i n t h e i r f o l l o w e r s , l e a d i n g t h e m t o b r e a k off t i e s w i t h t h e i r 

f a m i l y a n d f r i e n d s a n d i n c i t i n g t h e m t o p r o s t i t u t i o n a n d o t h e r a c t i v i t i e s 

d e s i g n e d t o o b t a i n m o n e y for t h e o r g a n i s a t i o n . T h e DGSC i n f i l t r a t e d a n 

o f f i c e r i n t o t h e CEIS t o c h e c k t h e t r u t h o f t h e c o m p l a i n t s a n d , i n t h e l i g h t 

o f t h e findings, b r o u g h t t h e f a c t s t o t h e a t t e n t i o n o f t h e P r i n c i p a l P u b l i c 

P r o s e c u t o r a t t h e B a r c e l o n a Audiencia Territorial, w h o f o r w a r d e d t h e 

c o m p l a i n t s a n d t h e i n f o r m a t i o n g a t h e r e d t o t h e j u d i c i a l a u t h o r i t i e s . 

A c t i n g o n t h i s i n f o r m a t i o n , B a r c e l o n a i n v e s t i g a t i n g c o u r t n o . 6 o p e n e d a 

p r e l i m i n a r y i n v e s t i g a t i o n in J u n e 1 9 8 4 a n d o r d e r e d s e a r c h e s o f t h e h o m e s 

o f m e m b e r s of t h e CEIS, i n c l u d i n g t h e a p p l i c a n t s . T h e s e a r c h e s t o o k p l a c e 

o n 2 0 J u n e 1 9 8 4 a n d n u m e r o u s p e o p l e w e r e a r r e s t e d , i n c l u d i n g t h e 

a p p l i c a n t s . A f t e r t h e a p p l i c a n t s w e r e a r r e s t e d , t h e y w e r e t r a n s f e r r e d t o 

t h e s e a t o f t h e i n v e s t i g a t i n g c o u r t . I n t h e l i g h t o f i n f o r m a t i o n from 
A . T . V . , a n o f f ic ia l a t t h e DGSC, w h i c h w a s c o n f i r m e d b y t h e p r o s e c u t i n g 

a u t h o r i t i e s , t h e r e w a s a d a n g e r t h a t t h e m e m b e r s o f t h e s e c t w o u l d r e a c t 

u n p r e d i c t a b l y if t h e y w e r e r e l e a s e d , a n d m i g h t e v e n c o m m i t s u i c i d e . T h e 

d u t y j u d g e n e v e r t h e l e s s d e c i d e d t o r e l e a s e t h e a p p l i c a n t s b u t g a v e o r a l 

i n s t r u c t i o n s t o t h e p o l i c e t h a t t h o s e d e t a i n e d , i n c l u d i n g t h e a p p l i c a n t s , 

s h o u l d b e h a n d e d o v e r t o t h e i r f a m i l i e s , t o w h o m it s h o u l d b e s u g g e s t e d 

t h a t it w o u l d b e a s w e l l t o h a v e t h e m i n t e r n e d in a p s y c h i a t r i c c e n t r e , o n a 

v o l u n t a r y b a s i s a s r e g a r d s t h e p e r s o n s o f fu l l a g e , i n o r d e r f o r t h e m t o 

r e c o v e r t h e i r p s y c h o l o g i c a l b a l a n c e . T h e j u d g e in q u e s t i o n c o n f i r m e d h i s 

o r a l i n s t r u c t i o n in a d e c i s i o n o f 2 6 J u n e 1 9 8 4 . In t h a t d e c i s i o n h e a l s o 

o r d e r e d t h e c h i e f o f t h e C a t a l a n p o l i c e (mossos d'esquadra) t o i n t e r v i e w e n d 

q u e s t i o n a l l t h o s e d e t a i n e d d u r i n g t h e s e a r c h e s w h o h a d s u b s e q u e n t l y 

b e e n r e l e a s e d . 

14. L a t e r , o n t h e o r d e r s o f L . R . F . , t h e D i r e c t o r - G e n e r a l o f P u b l i c 

S a f e t y , t h e a p p l i c a n t s w e r e t r a n s f e r r e d t o t h e p r e m i s e s o f t h e DGSC. 
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F r o m t h e r e , o n 21 J u n e 1 9 8 4 , t h e y w e r e t a k e n b y m e m b e r s o f t h e C a t a l a n 

p o l i c e in o f f i c i a l v e h i c l e s t o a h o t e l s o m e t h i r t y k i l o m e t r e s f r o m B a r c e l o n a , 

w h e r e t h e y w e r e h a n d e d o v e r t o t h e i r f a m i l i e s w i t h a v i e w t o t h e i r 

r e c o v e r i n g t h e i r p s y c h o l o g i c a l b a l a n c e . O n c e a t t h e h o t e l , t h e a p p l i c a n t s 

w e r e t a k e n t o i n d i v i d u a l r o o m s u n d e r t h e s u p e r v i s i o n o f p e r s o n s r e c r u i t e d 

for t h e p u r p o s e , o n e o f w h o m r e m a i n e d p e r m a n e n t l y in e a c h r o o m , a n d 

t h e y w e r e n o t a l l o w e d t o l e a v e t h e i r r o o m s for t h e f i r s t t h r e e d a y s . T h e 

w i n d o w s w e r e firmly c l o s e d w i t h w o o d e n p l a n k s a n d t h e p a n e s o f g l a s s 

h a d b e e n t a k e n o u t . W h i l e a t t h e h o t e l t h e a p p l i c a n t s w e r e a l l e g e d l y -

s u b j e c t e d t o a p r o c e s s o f " d e p r o g r a m m i n g " b y a p s y c h o l o g i s t a n d a 

p s y c h i a t r i s t a t t h e r e q u e s t o f P r o Juventud. O n 2 9 a n d 3 0 J u n e 1 9 8 4 , a f t e r 

b e i n g i n f o r m e d o f t h e i r r i g h t s , t h e y w e r e q u e s t i o n e d b y C . T . R . , t h e 

A s s i s t a n t D i r e c t o r - G e n e r a l o f P u b l i c S a f e t y , a i d e d b y A . T . V . , in t h e 

p r e s e n c e o f a l a w y e r n o t a p p o i n t e d b y t h e a p p l i c a n t s . O n 3 0 J u n e 1 9 8 4 

t h e a p p l i c a n t s left t h e h o t e l . 

15 . A s s o o n a s t h e y h a d r e g a i n e d t h e i r f r e e d o m , t h e a p p l i c a n t s l o d g e d 

a c r i m i n a l c o m p l a i n t a l l e g i n g f a l s e i m p r i s o n m e n t , o f f e n c e s a g a i n s t t h e 

e x e r c i s e o f p e r s o n a l r i g h t s , f a l s i f i c a t i o n o f d o c u m e n t s , u s u r p a t i o n o f 

f u n c t i o n s a n d m i s a p p r o p r i a t i o n o f g o o d s a g a i n s t A . T . V . , C . T . R . a n d 

L . R . F . , t h e l a t t e r a s D i r e c t o r - G e n e r a l o f P u b l i c S a f e t y , a n d a g a i n s t a l l 

o t h e r p e r s o n s w h o h a d t a k e n p a r t in d e p r i v i n g t h e m o f t h e i r l i b e r t y . I n 

t h e c r i m i n a l p r o c e e d i n g s t h u s i n s t i t u t e d t h e p r o s e c u t i n g a u t h o r i t i e s filed 

s u b m i s s i o n s a g a i n s t t h e p e r s o n s m e n t i o n e d a b o v e a c c u s i n g t h e m of f a l s e 

i m p r i s o n m e n t . 

16 . I n a j u d g m e n t o f 7 M a r c h 1 9 9 0 t h e B a r c e l o n a Audiencia Provincial 
a c q u i t t e d t h e a c c u s e d , h o l d i n g t h a t t h e a c t s c o m p l a i n e d o f h a d b e e n 

p r o m p t e d b y a p h i l a n t h r o p i c , l e g i t i m a t e a n d w e l l - i n t e n t i o n e d m o t i v e a n d 

t h a t t h e r e h a d b e e n n o i n t e n t i o n o f d e p r i v i n g t h e a p p l i c a n t s o f t h e i r 

l i b e r t y , s o t h a t t h e o f f e n c e o f f a l s e i m p r i s o n m e n t w a s n o t m a d e o u t . 

17. T h e p r o s e c u t i o n a n d t h e a p p l i c a n t s l o d g e d a p p e a l s o n p o i n t s o f 

l a w , w h i c h w e r e d i s m i s s e d b y t h e S u p r e m e C o u r t o n 2 3 M a r c h 1 9 9 3 . I n 

i t s j u d g m e n t t h e S u p r e m e C o u r t h e l d , inter alia: 

"... A detailed examination of the faets held to have been proved shows that there is no 
doubt that the appellants were placed in detention [detención] (the expression 
'administrative detention' [retención] has no validity, since it is not defined in our legal 
order), but the detention took place with the sole aim - a very laudable and plausible one 
— of avoiding worse evils than those complained of by the appellants, so that there was no 
unlawfulness strictly and properly understood. ... Furthermore, that there was no 
unlawfulness, the criterion required by law, is all the plainer if it is borne in mind that 
it was the appellants themselves, together with the closest members of their families, 
who consented to undergo deprogramming tests which logically required them to be 
physically isolated initially. That isolation lasted for a very limited time and, it must be 
emphasised, with the agreement of those concerned and their families. ... It cannot 
be maintained, in order to argue the contrary, that the wishes of the persons who 
underwent deprogramming could only have been overridden by the members of their 
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families after proceedings to establish incapacity, seeing that the position of those 
concerned called for immediate t reatment , without any delay, as appears from the 
judgment under appeal, which refers to fears that the members of the sect might 
commit suicide. 

In conclusion, the offence of false imprisonment cannot be said to have been 
committed since, firstly, there was no intention on the part of the defendants to 
deprive anybody of his or her liberty and, on the contrary, their intention, which has 
been lulls' proved, was to prevent imminent and very serious harm befalling the 
persons concerned, such that the mens tea for the offence was lacking. In the second 
place, the requirement of 'unlawfulness' was lacking inasmuch as the defendants' 
conduct was in keeping with what society and die legal order, taken as a whole, require 
in situations and at times such as those of the instant case." 

18. T h e a p j i l i c a n t s l o d g e d a n a p p e a l (recurso de amparo) w i t h t h e 

C o n s t i t u t i o n a l C o u r t . I n t h e i r apjDeal t h e y a l l e g e d v i o l a t i o n s o f t h e r i g h t 

t o r e l i g i o u s f r e e d o m ( A r t i c l e 16 o f t h e C o n s t i t u t i o n ) , t h e r i g h t t o l i b e r t y 

( A r t i c l e 17 o f t h e C o n s t i t u t i o n ) , t h e r i g h t t o f r e e d o m o f m o v e m e n t 

( A r t i c l e 19 o f t h e C o n s t i t u t i o n ) , t h e r i g h t s o f t h e d e f e n c e d u r i n g t h e i r 

d e t e n t i o n ( A r t i c l e 2 4 § 2 o f t h e C o n s t i t u t i o n ) a n d t h e r i g h t t o a f a i r t r i a l 

( A r t i c l e 2 4 § 1 o f t h e C o n s t i t u t i o n ) . T h e y a s k e d t h e C o n s t i t u t i o n a l C o u r t 

t o q u a s h t h e j u d g m e n t s o f t h e Audiencia Provincial a n d t h e S u p r e m e C o u r t , 

t o o r d e r t h e o f f i c i a l s c o m p l a i n e d o f t o p a y five m i l l i o n p e s e t a s a s 

c o m p e n s a t i o n for t h e d a m a g e s u s t a i n e d a n d t o m a k e a d e c l a r a t i o n t o t h e 

e f f ec t t h a t t h e Generalilat o f C a t a l o n i a w a s l i a b l e in d e f a u l t . 

19. I n t h e p r o c e e d i n g s in t h e C o n s t i t u t i o n a l C o u r t M r J o s e V i c t o r 

R i e r a B l u m e w a s h e l d t o h a v e w i t h d r a w n o n a c c o u n t o f f a i l u r e , t h r o u g h 

h i s o w n f a u l t , t o c o m p l y w i t h a f o r m a l r e q u i r e m e n t . 

2 0 . O n 10 M a r c h 1997 t h e C o n s t i t u t i o n a l C o u r t d i s m i s s e d t h e amparo 

a p p e a l . I n s e c t i o n 2 o f t h e " A s t o t h e l a w " p a r t o f t h e j u d g m e n t t h e c o u r t 

first e x a m i n e d a p r e l i m i n a r y o b j e c t i o n r a i s e d b y C r o w n C o u n s e l t h a t 

a p p r o p r i a t e r e m e d i e s h a d n o t b e e n u s e d , n a m e l y a h a b e a s corjDus 

a p p l i c a t i o n o r c o n t e n t i o u s - a d m i n i s t r a t i v e p r o c e e d i n g s , i n t h e f o l l o w i n g 

t e r m s : 

"This Court, while holding that a person in possession of a fundamental right could 
choose the most effective remedy for infringement of that right has also slated that 
that had to be understood 'subject, of course, to the possibilities afforded by each class of 
court'. 

Consequently, in order to resolve the issue raised by Crown Counsel, it would be 
necessary to determine what those possibilities were in the criminal courts. In the 
instant case, however, it is not necessary to do so since the appeal is being brought not 
against administrative acts but against judicial decisions. That being so, the issue is not 
- and cannot be - whether or not use was made of an effective judicial remedy (section 
43( 1) of the CCA [Constitutional Court Act]) but whether the remedies afforded by the 
judicial process chosen (section 44(1 )(a) CCA) have been exhausted, an issue that has 
not been canvassed and could not be since the appellants went to the highest court, the 
Supreme Court, which heard the appeal on points of law in the case." 
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2 1 . T h a t b e i n g s a i d , t h e C o n s t i t u t i o n a l C o u r t p o i n t e d o u t , firstly, t h a t 

t h e r e w a s n o f u n d a m e n t a l r i g h t t o h a v e a p e r s o n c o n v i c t e d a n d , s e c o n d l y , 

t h a t it c o u l d n o t p r o t e c t f u n d a m e n t a l r i g h t s b y q u a s h i n g final s u b s t a n t i v e 

j u d g m e n t s w h e r e b y d e f e n d a n t s h a d b e e n a c q u i t t e d . I t a l s o p o i n t e d o u t 

t h a t , a c c o r d i n g t o i t s c a s e - l a w , t h e C o n s t i t u t i o n d i d n o t c o n f e r , a s s u c h , a 

r i g h t t o s e c u r e c r i m i n a l c o n v i c t i o n s o f t h i r d p a r t i e s . F u r t h e r m o r e , 

d e c i s i o n s o f c r i m i n a l c o u r t s w e r e n e v e r d e c i s i o n s a f f e c t i n g f u n d a m e n t a l 

r i g h t s o f t h e p r o s e c u t i n g p a r t y . T h e c o u r t a d d e d t h a t t h e d e c i s i o n s b e i n g 

c h a l l e n g e d h a d n o t i n f r i n g e d a n y o f t h e r i g h t s r e l i e d o n b y t h e five 

r e m a i n i n g a p p e l l a n t s , s e e i n g t h a t t h e y w e r e l i m i t e d t o d e c l a r i n g t h a t t h e 

a c t s w i t h w h i c h t h e d e f e n d a n t s w e r e c h a r g e d d i d n o t a m o u n t t o t h e 

o f f e n c e s fo r w h i c h t h e y w e r e b e i n g p r o s e c u t e d . 

II . R E L E V A N T D O M E S T I C L A W 

2 2 . S e v e r a l p r o v i s i o n s o f t h e S p a n i s h C o n s t i t u t i o n a r e r e l e v a n t : 

Art icle 16 

" 1 . Freedom of ideas, religion and worship shall be guaranteed to individuals and 
communities without any restrictions on its expression other than those necessary for 
the maintenance of public order as protected by law. 

2. No one shall be required to declare his ideological, religious or other beliefs. 

3. ..." 

Art icle 17 

" 1 . Everyone shall have the right to freedom and security of person. No one may be 
deprived of his liberty other than in accordance with I he provisions of this Article and in 
the circumstances and form provided by law. 

2. ... 

3. Everyone who is arrested must he informed immediately, and in a manner he can 
understand, of his rights and of the reasons for his arrest and cannot be required to 
make a s ta tement . The assistance of a lawyer is guaranteed to persons detained in 
police investigations or criminal prosecutions, as provided by law. 

4. A habeas corpus procedure shall be established by law for immediately bringing 
before a judge any person arrested unlawfully. ..." 

Artículo 16 

"/. Se garantiza ta libertad ideológica, religiosa y de culto de los individuos y las comunidades sin 
más limitación, en sus manifestaciones, que la necesaria para el mantenimiento del orden público 
protegido por la ley. 

2. Nadie podrá ser obligado a declarar sobre su ideología, religión o creencias. 

3. ..." 
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Artículo 17 

"1. Toda persona tiene derecho a la libertad y a la seguridad. Nadie puede ser privado de su 

libertad, sino con la observancia de ¡o establecido en este artículo y en los casosy en la forma previstos 

en ta ley. 

3. Toda persona detenida debe ser informada de forma inmediata, y de modo que le sea 

comprensible, de sus derechos y de fas razones de su detención, no pudiendo ser obligado a declarar. Se 

garantiza la asistencia de abogado al detenido en las diligencias policiales y judiciales, en los términos 

que la ley establezca. 

4. La ley regulará un procedimiento de hábeas corpas para producir la inmediata puesta a 

disposición judicial de toda persona detenida ilegalmente.... 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

2 3 . I n t h e i r m e m o r i a l t h e a p p l i c a n t s a s k e d t h e C o u r t t o h o l d t h a t t h e 

r e s p o n d e n t S t a t e h a d f a i l e d t o d i s c h a r g e t h e o b l i g a t i o n s i m p o s e d o n it b y 

A r t i c l e s 5 a n d 9 o f t h e C o n v e n t i o n . 

2 4 . T h e G o v e r n m e n t a s k e d t h e C o u r t t o d i s m i s s t h e a p p l i c a n t s ' 

a p p l i c a t i o n w i t h r e g a r d t o t h e c o m p l a i n t s u n d e r A r t i c l e s 5 a n d 9 o f t h e 

C o n v e n t i o n a s d i s c l o s i n g n o v i o l a t i o n o f t h o s e p r o v i s i o n s . 

T H E L A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 5 § 1 O F T H E C O N V E N T I O N 

2 5 . T h e a p p l i c a n t s a l l e g e d t h a t t h e d e p r i v a t i o n o f l i b e r t y o f w h i c h t h e y 

h a d b e e n t h e v i c t i m s f r o m 2 0 t o 3 0 J u n e 1 9 8 4 h a d g i v e n r i s e t o a v i o l a t i o n 

o f A r t i c l e 5 § 1 o f t h e C o n v e n t i o n , w h i c h p r o v i d e s : 

" 1 . Evervone has the right to liberty and security of person. No one shall be deprived 

of his liberty save in the following cases and in accordance with a procedure prescribed 

by law: 

(a) the lawful detention of a person after conviction by a competent court; 

(b) the lawful arrest or detention of a person for non-compliance with the lawful 

order of a court or in order to secure the fulfilment of any obligation prescribed by law; 

(c) the lawful arrest or detention of a person effected for the purpose of bringing him 

before the competent legal authority on reasonable suspicion of having committed an 

offence or when it is reasonably considered necessary to prevent his committing an 

offence or fleeing after having done so; 

(d) the detention of a minor by lawful order for the purpose of educational 

supervision or his lawful detention for the purpose of bringing him before the 

competent legal authority; 
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(e) the lawful detention of persons for the prevention of the spreading of infectious 
diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants; 

(f) the lawful arrest or detention of a person to prevent his effecting an unauthorised 
entry into the country or of a person against whom action is being taken with a view to 
deportation or extradition.' ' 

2 6 . T h e a p p l i c a n t s m a i n t a i n e d t h a t t h e r e h a d b e e n a v i o l a t i o n o f t h a t 

p r o v i s i o n o n a c c o u n t o f t h e i r h a v i n g b e e n t r a n s f e r r e d t o a h o t e l b y C a t a l a n 

p o l i c e o f f i c e r s a n d h a n d e d o v e r t o o t h e r s t o b e " d e p r o g r a m m e d " f r o m 

t h e i r m e m b e r s h i p o f a " s e c t " o f w h i c h t h e y w e r e a l l e g e d t o b e m e m b e r s . 

T h e y s u b m i t t e d t h a t t h e y w e r e d e p r i v e d o f t h e i r l i b e r t y w i t h o u t a n y l e g a l 

b a s i s u n d e r e i t h e r d o m e s t i c o r i n t e r n a t i o n a l l a w . 

2 7 . T h e G o v e r n m e n t d i d n o t d i s p u t e t h a t t h e a p p l i c a n t s h a d b e e n 

d e p r i v e d o f t h e i r l i b e r t y . H o w e v e r , t h e d e p r i v a t i o n c o u l d n o t b e 

a t t r i b u t e d t o t h e C a t a l a n p o l i c e o f f i c e r s , w h o s e r o l e h a d b e e n l i m i t e d t o 

c a r r y i n g o u t in g o o d f a i t h t h e i n v e s t i g a t i n g j u d g e ' s i n s t r u c t i o n t o h a n d t h e 

a p p l i c a n t s o v e r t o t h e i r f a m i l i e s a n d s u g g e s t t h a t it w o u l d b e a s w e l l t o 

i n t e r n t h e m in a p s y c h i a t r i c c e n t r e , o n a v o l u n t a r y b a s i s a s r e g a r d s 

p e r s o n s o f full a g e , i n o r d e r fo r t h e m t o r e c o v e r t h e i r e m o t i o n a l b a l a n c e . 

I n t h e G o v e r n m e n t ' s s u b m i s s i o n , t h e r e s p o n s i b i l i t y fo r t h e a l l e g e d 

d e p r i v a t i o n o f l i b e r t y l a y w i t h t h e m e m b e r s o f t h e a p p l i c a n t s ' f a m i l i e s 

a n d w i t h t h e p e r s o n s b e l o n g i n g t o t h e Pro Juventud p r i v a t e a s s o c i a t i o n a n d 

n o t a t a l l w i t h t h e a u t h o r i t i e s a n d o f f i c i a l s o f t h e C a t a l a n g o v e r n m e n t . I n 

s u p p o r t o f t h e i r c o n t e n t i o n t h e y a r g u e d , i n p a r t i c u l a r , t h a t t h e h o t e l 

r o o m s h a d b e e n r e s e r v e d a n d p a i d fo r b y t h e a s s o c i a t i o n , t h a t it w a s t h e 

s a m e a s s o c i a t i o n t h a t h a d r e c r u i t e d a n d p a i d t h e y o u n g p e o p l e r e s p o n s i b l e 

fo r s u p e r v i s i n g t h e a p p l i c a n t s a n d t h a t t h e a p p l i c a n t s ' f a m i l i e s h a d n o t le f t 

t h e h o t e l d u r i n g t h e p e r i o d o f " d e p r o g r a m m i n g " . A s t o t h e a p p l i c a n t s ' 

t r a n s f e r f r o m t h e C a t a l a n p o l i c e p r e m i s e s t o t h e h o t e l , t h e G o v e r n m e n t 

p o i n t e d o u t t h a t d u r i n g it t h e a p p l i c a n t s h a d b e e n t r e a t e d l i k e p e o p l e a t 

l i b e r t y ; a t n o t i m e h a d t h e y b e e n h a n d c u f f e d o r m a d e t o s u b m i t t o a n y 

o t h e r m e a s u r e a p p r o p r i a t e fo r p e o p l e u n d e r a r r e s t . 

2 8 . T h e C o u r t r e i t e r a t e s t h a t i n p r o c l a i m i n g t h e r i g h t t o l i b e r t y , 

p a r a g r a p h 1 o f A r t i c l e 5 c o n t e m p l a t e s t h e p h y s i c a l l i b e r t y o f t h e p e r s o n ; 

i t s a i m is t o e n s u r e t h a t n o o n e s h o u l d b e d e p r i v e d o f t h a t l i b e r t y i n a n 

a r b i t r a r y f a s h i o n . I n o r d e r t o d e t e r m i n e w h e t h e r s o m e o n e h a s b e e n 

d e p r i v e d o f h i s l i b e r t y w i t h i n t h e m e a n i n g o f A r t i c l e 5 , t h e s t a r t i n g - p o i n t 

m u s t b e h i s c o n c r e t e s i t u a t i o n , a n d a c c o u n t m u s t b e t a k e n o f a w h o l e 

r a n g e o f c r i t e r i a s u c h a s t h e t y p e , d u r a t i o n a n d m a n n e r o f i m p l e m e n ­

t a t i o n o f t h e m e a s u r e in q u e s t i o n ( s e e t h e f o l l o w i n g j u d g m e n t s : E n g e l 

a n d O t h e r s v. t h e N e t h e r l a n d s , 8 J u n e 1 9 7 6 , S e r i e s A n o . 2 2 , p . 2 4 , 

§ § 5 8 - 5 9 ; G u z z a r d i v. I t a l y , 6 N o v e m b e r 1 9 8 0 , S e r i e s A n o . 3 9 , p . 3 3 , § 9 2 ; 

a n d A m u u r v. F r a n c e , 2 5 J u n e 1 9 9 6 , Reports of Judgments and Decisions 
1 9 9 6 - I I I , p . 8 4 8 , § 4 2 ) . 
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2 9 . I n t h e i n s t a n t c a s e t h e C o u r t n o t e s t h a t d u r i n g a p r e l i m i n a r y 

i n v e s t i g a t i o n d i r e c t e d b y B a r c e l o n a i n v e s t i g a t i n g c o u r t n o . 6, a f t e r t h e 

a p p l i c a n t s ' h o m e s h a d b e e n s e a r c h e d , t h e d u t y j u d g e d e c i d e d t o r e l e a s e 

t h e a p p l i c a n t s b u t g a v e o r a l i n s t r u c t i o n s t o t h e C a t a l a n p o l i c e o f f i c e r s t o 

h a n d t h e m o v e r t o t h e i r f a m i l i e s a n d s u g g e s t t h a t it w o u l d b e a s w e l l t o 

i n t e r n t h e m i n a p s y c h i a t r i c c e n t r e , o n a v o l u n t a r y b a s i s a s r e g a r d s t h e 

p e r s o n s o f full a g e , s o t h a t t h e y c o u l d r e c o v e r t h e i r p s y c h o l o g i c a l b a l a n c e . 

T h o s e i n s t r u c t i o n s w e r e c o n f i r m e d i n a d e c i s i o n o f t h e i n v e s t i g a t i n g j u d g e 

d a t e d 2 6 J u n e 1 9 8 4 . F r o m t h e u n d i s p u t e d a c c o u n t o f t h e f a c t s i t a p p e a r s 

t h a t , in a c c o r d a n c e w i t h t h e j u d g e ' s i n s t r u c t i o n s , t h e a p p l i c a n t s w e r e 

t r a n s f e r r e d b y C a t a l a n p o l i c e o f f i c e r s i n o f f ic ia l v e h i c l e s t o a h o t e l a b o u t 

t h i r t y k i l o m e t r e s a w a y f r o m B a r c e l o n a . T h e r e t h e y w e r e h a n d e d o v e r t o 

t h e i r f a m i l i e s a n d t a k e n t o i n d i v i d u a l r o o m s u n d e r t h e s u p e r v i s i o n o f 

p e o p l e r e c r u i t e d fo r t h a t p u r p o s e , o n e o f w h o m r e m a i n e d p e r m a n e n t l y i n 

e a c h r o o m , a n d t h e y w e r e n o t a l l o w e d t o l e a v e t h e i r r o o m s for t h e first 

t h r e e d a y s . T h e w i n d o w s o f t h e i r r o o m s w e r e firmly c l o s e d w i t h w o o d e n 

p l a n k s a n d t h e p a n e s o f g l a s s h a d b e e n t a k e n o u t . W h i l e a t t h e h o t e l t h e 

a p p l i c a n t s w e r e a l l e g e d l y s u b j e c t e d t o a " d e p r o g r a m m i n g " p r o c e s s b y a 

p s y c h o l o g i s t a n d a p s y c h i a t r i s t a t Pro Juvenlud's r e q u e s t . O n 2 9 a n d 

3 0 J u n e 1 9 8 4 , a f t e r b e i n g i n f o r m e d o f t h e i r r i g h t s , t h e y w e r e q u e s t i o n e d 

b y C . T . R . , t h e A s s i s t a n t D i r e c t o r - G e n e r a l o f P u b l i c S a f e t y , a i d e d b y 

A . T . V . , i n t h e p r e s e n c e o f a l a w y e r n o t a p p o i n t e d b y t h e a p p l i c a n t s . O n 

3 0 J u n e 1 9 8 4 t h e a p p l i c a n t s le f t t h e h o t e l . 

3 0 . T h e C o u r t c o n c l u d e s t h a t t h e a p p l i c a n t s ' t r a n s f e r t o t h e h o t e l b y 

t h e C a t a l a n p o l i c e a n d t h e i r s u b s e q u e n t c o n f i n e m e n t t o t h e h o t e l fo r t e n 

d a y s a m o u n t e d in f a c t , o n a c c o u n t o f t h e r e s t r i c t i o n s p l a c e d o n t h e 

a p p l i c a n t s , t o a d e p r i v a t i o n o f l i b e r t y . 

3 1 . I t r e m a i n s t o b e a s c e r t a i n e d w h e t h e r t h a t d e p r i v a t i o n w a s 

c o m p a t i b l e w i t h A r t i c l e 5 § 1. T h e C o u r t r e i t e r a t e s t h a t A r t i c l e 5 § 1 

r e f e r s e s s e n t i a l l y t o n a t i o n a l l a w a n d l a y s d o w n a n o b l i g a t i o n t o c o m p l y 

w i t h i t s s u b s t a n t i v e a n d p r o c e d u r a l r u l e s . I t r e q u i r e s , h o w e v e r , t h a t a n y 

m e a s u r e d e p r i v i n g t h e i n d i v i d u a l o f h i s l i b e r t y m u s t b e c o m p a t i b l e w i t h 

t h e p u r p o s e o f A r t i c l e 5 , n a m e l y t o p r o t e c t t h e i n d i v i d u a l f r o m 

a r b i t r a r i n e s s ( s e e , for e x a m p l e , t h e V a n d c r L e e r v . t h e N e t h e r l a n d s 

j u d g m e n t o f 21 F e b r u a r y 1 9 9 0 , S e r i e s A n o . 1 7 0 - A , p . 12, § 2 2 ) . 

B y l a y i n g d o w n t h a t a n y d e p r i v a t i o n o f l i b e r t y s h o u l d b e " i n a c c o r d a n c e 

w i t h a p r o c e d u r e p r e s c r i b e d b y l a w " , A r t i c l e 5 § 1 r e q u i r e s , f i r s t l y , t h a t a n y 

a r r e s t o r d e t e n t i o n s h o u l d h a v e a l e g a l b a s i s i n d o m e s t i c l a w . T h e 

a p p l i c a n t s m a i n t a i n e d t h a t t h e i r d e t e n t i o n h a d n o l e g a l b a s i s e i t h e r i n 

S p a n i s h l a w o r in i n t e r n a t i o n a l l a w . T h e G o v e r n m e n t d i d n o t d e n y t h a t 

t h e r e w a s n o l e g a l b a s i s fo r t h e d e p r i v a t i o n o f l i b e r t y . T h a t b e i n g s a i d , 

t h e y a r g u e d t h a t t h e m e a s u r e in i s s u e c o u l d n o t i n a n y c i r c u m s t a n c e s b e 

a t t r i b u t e d t o t h e C a t a l a n p o l i c e o f f i c e r s , a s t h e r e s p o n s i b i l i t y w a s t h a t o f 
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t h e a p p l i c a n t s ' f a m i l i e s , w h o h a d o r g a n i s e d t h e i r r e c e p t i o n a n d d e t e n t i o n 

a t t h e h o t e l a n d t h e i r s u p e r v i s i o n . 

3 2 . I t is t h e r e f o r e n e c e s s a r y t o c o n s i d e r t h e p a r t p l a y e d by t h e C a t a l a n 

a u t h o r i t i e s in t h e d e p r i v a t i o n o f l i b e r t y c o m p l a i n e d o f b y t h e a p p l i c a n t s 

a n d t o d e t e r m i n e i t s e x t e n t . I n o t h e r w o r d s , it m u s t b e a s c e r t a i n e d 

w h e t h e r , a s t h e a p p l i c a n t s m a i n t a i n e d , t h e c o n t r i b u t i o n o f t h e C a t a l a n 

p o l i c e h a d b e e n s o d e c i s i v e t h a t w i t h o u t it t h e d e p r i v a t i o n o f l i b e r t y 

w o u l d n o t h a v e o c c u r r e d . 

3 3 . T h e C o u r t n o t e s , F i rs t ly , t h a t it w a s o f f i c e r s o f t h e a u t o n o m o u s 

C a t a l a n p o l i c e w h o , a c t i n g o n t h e i n s t r u c t i o n s o f t h e i r s u p e r i o r s a n d , 

p a r t l y , t h o s e o f t h e i n v e s t i g a t i n g j u d g e , t r a n s f e r r e d t h e a p p l i c a n t s i n 

o f f ic ia l v e h i c l e s f r o m t h e p r e m i s e s o f t h e C a t a l a n p o l i c e t o t h e h o t e l . F r o m 

t h e a p p l i c a n t s ' s t a t e m e n t s it a p p e a r s t h a t t h e i r t r a n s f e r t o t h e h o t e l by t h e 

p o l i c e d i d n o t t a k e p l a c e w i t h t h e i r c o n s e n t b u t w a s i m p o s e d o n t h e m . T h e 

f ac t t h a t t h e y w e r e n o t h a n d c u f f e d d u r i n g t h e j o u r n e y c a n n o t a l t e r t h e f a c t 

t h a t t h e y w e r e t r a n s f e r r e d u n d e r d u r e s s . O n c e t h e y h a d b e e n h a n d e d o v e r 

t o t h e i r f a m i l i e s , t h e a p p l i c a n t s u n d e r w e n t d e t e n t i o n s i m i l a r t o f a l s e 

i m p r i s o n m e n t , w h i c h e n d e d o n l y o n 3 0 J u n e 1 9 8 4 , w h e n t h e y w e r e a l l o w e d 

t o l e a v e t h e h o t e l . I n t h i s c o n n e c t i o n , t h e C o u r t n o t e s t h a t o n 2 9 a n d S O J u n e 

1 9 8 4 , t h a t is t o s a y a t a t i m e w h e n t h e a p p l i c a n t s w e r e s t i l l b e i n g h e l d a t t h e 

h o t e l , p o l i c e o f f i c e r s q u e s t i o n e d t h e m i n t h e p r e s e n c e o f a l a w y e r a f t e r 

i n f o r m i n g t h e m o f t h e i r r i g h t s . T h a t s h o w s t h a t t h e C a t a l a n a u t h o r i t i e s 

k n e w a l l t h e t i m e t h a t t h e a p p l i c a n t s w e r e s t i l l h e l d a t t h e h o t e l a n d d i d 

n o t h i n g t o p u t a n e n d t o t h e s i t u a t i o n . 

3 4 . N o r c o u l d t h e p o l i c e o f f i c e r s b e u n a w a r e t h a t , in o r d e r t o b e a b l e t o 

d e r i v e b e n e f i t f r o m t h e p s y c h i a t r i c a s s i s t a n c e r e c o m m e n d e d b y t h e 

i n v e s t i g a t i n g j u d g e , t h e a p p l i c a n t s w e r e g o i n g t o b e u n d e r c o n s t a n t 

s u p e r v i s i o n . T h e y t h u s d i d n o t fu l ly c o m p l y w i t h t h e j u d g e ' s o r d e r , 

a c c o r d i n g t o w h i c h t h e p s y c h i a t r i c a s s i s t a n c e t h a t w o u l d e n a b l e t h e m t o 

r e c o v e r t h e i r p s y c h o l o g i c a l b a l a n c e h a d t o b e p r o v i d e d o n a v o l u n t a r y b a s i s 

a s r e g a r d s t h e p e r s o n s o f fu l l a g e , w h i c h is w h a t a l l t h e a p p l i c a n t s w e r e . A t 

a l l e v e n t s , e v e n s u p p o s i n g t h a t t h e r e w a s a d a n g e r o f s u i c i d e , a r i s k o f t h a t 

k i n d d i d n o t j u s t i f y s u c h a m a j o r d e p r i v a t i o n o f l i b e r t y . T h e f a c t t h a t , o n c e 

f r e e , t h e a p p l i c a n t s l o d g e d a c r i m i n a l c o m p l a i n t a l l e g i n g f a l s e 

i m p r i s o n m e n t a n d o t h e r o f f e n c e s a g a i n s t o f f i c i a l s o f t h e C a t a l a n 

g o v e r n m e n t a n d a l l o t h e r s r e s p o n s i b l e c l e a r l y s h o w s t h a t t h e y h a d b e e n 

c o n f i n e d in t h e h o t e l a g a i n s t t h e i r w i l l . 

3 5 . I n t h e l i g h t o f t h e f o r e g o i n g , t h e C o u r t c o n s i d e r s t h a t t h e n a t i o n a l 

a u t h o r i t i e s a t a l l t i m e s a c q u i e s c e d i n t h e a p p l i c a n t s ' l o s s o f l i b e r t y . W h i l e 

it is t r u e t h a t it w a s t h e a p p l i c a n t s ' f a m i l i e s a n d t h e Pro Juventud 

a s s o c i a t i o n t h a t b o r e t h e d i r e c t a n d i m m e d i a t e r e s p o n s i b i l i t y for t h e 

s u p e r v i s i o n o f t h e a p p l i c a n t s d u r i n g t h e i r t e n d a y s ' l o s s o f l i b e r t y , i t is 

e q u a l l y t r u e t h a t w i t h o u t t h e a c t i v e c o o p e r a t i o n o f t h e C a t a l a n 

a u t h o r i t i e s t h e d e p r i v a t i o n o f l i b e r t y c o u l d n o t h a v e t a k e n p l a c e . A s t h e 
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u l t i m a t e r e s p o n s i b i l i t y fo r t h e m a t t e r s c o m p l a i n e d o f t h u s l a y w i t h t h e 

a u t h o r i t i e s in q u e s t i o n , t h e C o u r t c o n c l u d e s t h a t t h e r e h a s b e e n a 

v i o l a t i o n o f A r t i c l e 5 § 1 o f t h e C o n v e n t i o n . 

I I . A L L E G E D V I O L A T I O N O F A R T I C L E 9 O F T H E C O N V E N T I O N 

3 6 . T h e a p p l i c a n t s a r g u e d t h a t t h e " d e p r o g r a m m i n g " m e a s u r e s t o 

w h i c h t h e y w e r e s u b j e c t e d d u r i n g t h e i r d e t e n t i o n a m o u n t e d t o a 

v i o l a t i o n o f A r t i c l e 9 o f t h e C o n v e n t i o n , w h i c h p r o v i d e s : 

" 1 . Everyone has the right to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief and freedom, cither alone or in 
community with others and in public or private, to manifest his religion or belief, in 
worship, teaching, practice and observance. 

2. Freedom to manifest one's religion or beliefs shall be subject only to such 
limitations as arc prescribed by law and are necessary in a democratic society in the 
interests of public safety, for the protection of public order, health or morals, or for the 
protection of the rights and freedoms of others." 

3 7 . T h e G o v e r n m e n t d i s p u t e d t h a t t h e r e h a d b e e n a n y s u c h b r e a c h a s 

n o C a t a l a n p o l i c e o f f i c e r o r o t h e r a u t h o r i t y h a d t a k e n p a r t a t a n y t i m e i n 

t h e a l l e g e d " d e p r o g r a m m i n g " . M o r e o v e r , t h e a p p l i c a n t s t h e m s e l v e s 

a d m i t t e d t h a t f a c t . 

3 8 . T h e C o u r t o b s e r v e s t h a t t h e a p p l i c a n t s ' d e t e n t i o n is a t t h e c o r e o f 

t h e c o m p l a i n t s u n d e r c o n s i d e r a t i o n . H a v i n g h e l d t h a t it w a s a r b i t r a r y a n d 

h e n c e u n l a w f u l fo r t h e p u r p o s e s o f A r t i c l e 5 § 1 o f t h e C o n v e n t i o n ( s e e 

p a r a g r a p h s 3 4 a n d 3 5 a b o v e ) , t h e C o u r t d o e s n o t c o n s i d e r it n e c e s s a r y t o 

u n d e r t a k e a s e p a r a t e e x a m i n a t i o n o f t h e c a s e u n d e r A r t i c l e 9 ( s e e t h e 

T s i r l i s a n d K o u l o u m p a s v. G r e e c e j u d g m e n t o f 2 9 M a y 1 9 9 7 , Reports 

1 9 9 7 - I I I , p . 9 2 6 , § 7 0 ) . 

I I I . A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

3 9 . A r t i c l e 4 1 o f t h e C o n v e n t i o n p r o v i d e s : 

"If the Court finds that there has been a violation nf the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only-
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

4 0 . M s E l e n a R i e r a B l u m e a n d M s M a r i a L u z C a s a d o P e r e z e a c h 

c l a i m e d c o m p e n s a t i o n fo r p e c u n i a r y a n d n o n - p e c u n i a r y d a m a g e in t h e 

a m o u n t o f 3 0 , 0 0 0 , 0 0 0 p e s e t a s ( E S P ) . T h e o t h e r f o u r a p p l i c a n t s 
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e a c h s o u g h t c o m p e n s a t i o n u n d e r t h e s a m e h e a d s in t h e a m o u n t of 

E S P 2 5 , 0 0 0 , 0 0 0 . 

4 1 . T h e G o v e r n m e n t o b s e r v e t h a t t h e a p p l i c a n t s d i d n o t d i s t i n g u i s h 

b e t w e e n p e c u n i a r y a n d n o n - p e c u n i a r y d a m a g e a n d t h a t t h e a m o u n t s 

s o u g h t w e r e d i s p r o p o r t i o n a t e a n d m u c h l a r g e r t h a n t h o s e c l a i m e d in t h e 

d o m e s t i c p r o c e e d i n g s . T h e y s u b m i t t e d t h a t a f i n d i n g o f a b r e a c h w o u l d b e 

s u f f i c i e n t c o m p e n s a t i o n . 

4 2 . T h e C o u r t n o t e s t h a t t h e a p p l i c a n t s s u b m i t t e d a n a g g r e g a t e c l a i m 

for c o m p e n s a t i o n w i t h o u t p r o v i d i n g a n y i n f o r m a t i o n in s u p p o r t o f t h e i r 

c l a i m s i n r e s p e c t o f p e c u n i a r y d a m a g e . I t t h e r e f o r e c o n s i d e r s t h a t t h e y 

s h o u l d n o t b e a w a r d e d a n y c o m p e n s a t i o n u n d e r t h a t h e a d . A s t o n o n -

p e c u n i a r y d a m a g e , t h e C o u r t is o f t h e v i e w t h a t e a c h o f t h e a p p l i c a n t s 

u n d e n i a b l y s u s t a i n e d n o n - p e c u n i a r y d a m a g e o n a c c o u n t o f t h e v i o l a t i o n 

f o u n d . M a k i n g i t s a s s e s s m e n t o n a n e q u i t a b l e b a s i s a s r e q u i r e d b y A r t ­

i c l e 4 1 , it a w a r d s e a c h o f t h e m E S P 2 5 0 , 0 0 0 u n d e r t h i s h e a d . 

B. C o s t s a n d e x p e n s e s 

4 3 . T h e a p p l i c a n t s a n d t h e G o v e r n m e n t w i s h e d t o l e a v e t h e m a t t e r o f 

c o s t s a n d e x p e n s e s t o t h e C o u r t ' s d i s c r e t i o n . 

4 4 . M a k i n g i t s a s s e s s m e n t o n a n e q u i t a b l e b a s i s , t h e C o u r t a w a r d s t h e 

a p p l i c a n t s j o i n t l y t h e s u m o f E S P 5 0 0 , 0 0 0 for c o s t s a n d e x p e n s e s . 

C. D e f a u l t i n t e r e s t 

4 5 . A c c o r d i n g t o t h e i n f o r m a t i o n a v a i l a b l e t o t h e C o u r t , t h e s t a t u t o r y 

r a t e o f i n t e r e s t a p p l i c a b l e in S p a i n a t t h e d a t e o f a d o p t i o n o f t h e p r e s e n t 

j u d g m e n t is 4 . 2 5 % p e r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e h a s b e e n a v i o l a t i o n o f A r t i c l e 5 § 1 o f t h e C o n v e n t i o n ; 

2 . Holds t h a t it is u n n e c e s s a r y t o e x a m i n e s e p a r a t e l y t h e c o m p l a i n t b a s e d 

o n A r t i c l e 9 o f t h e C o n v e n t i o n ; 

3 . Holds 

( a ) t h a t t h e r e s p o n d e n t S t a t e is t o p a y , w i t h i n t h r e e m o n t h s f r o m t h e 

d a t e o n w h i c h t h e j u d g m e n t b e c o m e s final a c c o r d i n g t o A r t i c l e 4 4 § 2 o f 

t h e C o n v e n t i o n , 

(i) 2 5 0 , 0 0 0 ( t w o h u n d r e d a n d fifty t h o u s a n d ) p e s e t a s t o e a c h o f t h e 

a p p l i c a n t s for n o n - p e c u n i a r y d a m a g e ; 
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(i i) 5 0 0 , 0 0 0 (f ive h u n d r e d t h o u s a n d ) p e s e t a s t o t h e a p p l i c a n t s 

j o i n t l y fo r c o s t s a n d e x p e n s e s ; 
( b ) t h a t s i m p l e i n t e r e s t a t a n a n n u a l r a t e o f 4 . 2 5 % s h a l l b e p a y a b l e o n 
t h o s e s u m s f r o m t h e e x p i r y o f t h e a b o v e - m e n t i o n e d t h r e e m o n t h s u n t i l 
s e t t l e m e n t ; 

4. Dismisses t h e r e m a i n d e r o f t h e c l a i m for j u s t s a t i s f a c t i o n . 

D o n e in E n g l i s h a n d in F r e n c h , a n d d e l i v e r e d a t a p u b l i c h e a r i n g in t h e 
H u m a n R i g h t s B u i l d i n g , S t r a s b o u r g , o n 14 O c t o b e r 1 9 9 9 . 

V i n c e n t BERGER 
R e g i s t r a r 

M a t t i PELEONPÄÄ 
P r e s i d e n t 
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S O M M A I R E 1 

P r i v a t i o n d e l i b e r t é d e m e m b r e s d ' u n e s e c t e p o u r s u b i r u n e d é p r o g r a m m a ­

t i o n 

A r t i c l e 5 § 1 

Privation de liberté - Voies légales — Privation de liberté de membres d'une secte pour subir une 

déprogrammation - Absence de base légale en droit interne - Iinputabilité de la privation de 

liberté aux autorités : rôle des autorités et caractère déterminant de leur intervention 

* 
* * 

Les r e q u é r a n t s , m e m b r e s p r é s u m é s d ' u n e sec t e , f u r en t a r r ê t é s d a n s le c a d r e d ' u n e 

e n q u ê t e p r é l i m i n a i r e su r des faits re la t i f s à la c a p t a t i o n d ' ind iv idus p a r c e t t e sec te . 

Ils furent c o n d u i t s d e v a n t le m a g i s t r a t de g a r d e q u i d é c i d a de les l ibérer . 

C e p e n d a n t , s u r la foi d ' i n d i c a t i o n s d ' u n fonc t i onna i r e d e la d i r ec t i on g é n é r a l e de 

la s é c u r i t é civile ( D G S C ) fa isant é t a t d ' u n r i sque de su ic ide d e s r e q u é r a n t s , le j u g e 

o r d o n n a v e r b a l e m e n t à la police d e r e m e t t r e ces d e r n i e r s à l eu r s famil les et d e 

s u g g é r e r à celles-ci d e les faire i n t e r n e r , s u r u n e base v o l o n t a i r e pou r les 

p e r s o n n e s m a j e u r e s , d a n s u n c e n t r e p s y c h i a t r i q u e p o u r qu ' i l s r e t r o u v e n t l eu r 

équ i l ib re p sych ique . C e t o r d r e v e r b a l fut conf i rmé p a r u n e déc is ion du j u g e . Les 

r e q u é r a n t s furen t t r a n s f é r é s d a n s les locaux d e la D G S C , d 'où ils fu ren t condu i t s , 

le l e n d e m a i n de l e u r a r r e s t a t i o n , p a r des pol ic iers et d a n s d e s v o i t u r e s officielles, à 

un h ô t e l s i t ué à l ' éca r t . Ils y fu ren t r e m i s à l eu r s famil les r e spec t ives et condu i t s 

d a n s des c h a m b r e s ind iv idue l les d o n t les f enê t r e s é t a i e n t h e r m é t i q u e m e n t 

f e r m é e s et où u n e p e r s o n n e e n g a g é e p a r u n e assoc ia t ion d e l u t t e c o n t r e les sec tes 

o p é r a i t u n e su rve i l l ance c o n s t a n t e . Ils ne fu ren t p a s a u t o r i s é s à so r t i r de l eur 

c h a m b r e p e n d a n t les t ro i s p r e m i e r s j o u r s . D u r a n t leur sé jour à l 'hô te l , les 

r e q u é r a n t s a u r a i e n t é t é s o u m i s à u n e « d é p r o g r a m m a t i o n » m e n é e par un 

psycho logue et un p s y c h i a t r e . D e s f o n c t i o n n a i r e s d e la D G S C les i n t e r r o g è r e n t à 

d e u x r ep r i s e s d u r a n t c e t t e p é r i o d e . Dix j o u r s a p r è s l eur a r r e s t a t i o n , les r e q u é r a n t s 

q u i t t è r e n t l 'hô te l . Ils d é p o s è r e n t i m m é d i a t e m e n t u n e p l a i n t e p é n a l e , n o t a m m e n t 

p o u r d é t e n t i o n i l léga le , c o n t r e les fonc t ionna i r e s d e la D G S C , au t i t r e d e l eu r 

p a r t i c i p a t i o n à leur p r iva t ion de l i be r t é . A leur a p p u i , le m i n i s t è r e pub l ic pr i t des 

r équ i s i t i ons c o n t r e ces p e r s o n n e s p o u r d é t e n t i o n i l légale . h'Audiencia Provincial 

r e l axa n é a n m o i n s les accusés au motif q u e le dél i t de d é t e n t i o n i l légal n ' é t a i t pas 

c o n s t i t u é p u i s q u e le mob i l e é t a i t p h i l a n t h r o p i q u e , l é g i t i m e et b ien i n t e n t i o n n é . Le 

T r i b u n a l s u p r ê m e r e j e t a le pourvo i en c a s s a t i o n en r e l evan t é g a l e m e n t tpie le 

mobi le i n t e n t i o n n e l faisait dé fau t p u i s q u e l ' i n t e n t i o n louable et p laus ib le des 

accusés é t a i t d ' é v i t e r d e p i r e s m a u x a u x r e q u é r a n t s . Le r e c o u r s A'amparo fut 

r e j e t é p a r le T r i b u n a l c o n s t i t u t i o n n e l . 

I. Rédige' par le greffe, il ne lie pas la Cour. 
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1. Ar t ic le 5 § 1 :1e t r a n s f e r t d e s r e q u é r a n t s p a r la police à l 'hôtel puis l eu r m a i n t i e n 

d a n s cet endro i t p e n d a n t dix j o u r s s ' ana lysen t , en ra ison des r e s t r i c t i ons sub ies , en 

une p r iva t ion d e l ibe r té . Le G o u v e r n e m e n t ne n ie pas l ' absence de base légale m a i s 

sou t i en t q u e la m e s u r e l i t ig ieuse ne peu t ê t r e i m p u t é e aux fonc t ionna i r e s de pol ice, 

la r e sponsab i l i t é i n c o m b a n t aux famil les des r e q u é r a n t s qu i ont o r g a n i s é leurs 

accuei l , d é t e n t i o n et su rve i l l ance . Il convient donc d ' e x a m i n e r le rôle des a u t o r i t é s 

d a n s la p r iva t ion de l ibe r té et d ' e n d é t e r m i n e r la p o r t é e , c ' es t -à -d i re qu ' i l s 'agi t de 

savoir si la c o n t r i b u t i o n de la police a é té à ce po in t décisive q u e , sans elle, la p r iva t ion 

de l ibe r té ne se se ra i t pas p r o d u i t e . Ainsi , ce sont des fonc t ionna i re s de police qu i on t 

t r a n s f é r é , c o n t r e leur g ré , les r e q u é r a n t s , des locaux de la police à l 'hôte l et ce d a n s 

des vo i tu re s officielles. U n e lois r e m i s à leur famil le , les r e q u é r a n t s on t é t é s o u m i s à 

une d é t e n t i o n s ' a p p a r e n t a n t à u n e s é q u e s t r a t i o n , p e n d a n t l aque l le ils on t é t é 

i n t e r r o g é s p a r des fonc t ionna i r e s d e police. Les a u t o r i t é s sava ien t donc , à tout 

m o m e n t , q u e les r e q u é r a n t s se t r o u v a i e n t tou jours r e t e n u s à l 'hôte l ma i s elles n ' on t 

r ien fait p o u r m e t t r e fin à c e t t e s i t ua t i on . P a r a i l l eu r s , s a c h a n t q u e les r e q u é r a n t s 

a l la ien t ê t r e c o n s t a m m e n t survei l lés , les fonc t ionna i re s de police n ' on t pas 

p l e i n e m e n t r e s p e c t é l ' o r d o n n a n c e du j u g e , selon laquel le l ' ass is tance psycholog ique 

devai t ê t r e d i s p e n s é e su r une base vo lon t a i r e . Ains i , à s u p p o s e r m ê m e qu ' i l ex i s tâ t un 

r i sque d e su ic ide , un tel r i sque ne jus t i f i a i t p a s u n e p r iva t ion de l ibe r t é auss i 

i m p o r t a n t e . Enfin, le fait cjue dès leur l i bé ra t ion , les r e q u é r a n t s on t déposé u n e 

p l a in t e p é n a l e p o u r d é t e n t i o n i l légale , m o n t r e b ien qu ' i l s ava i en t é té e n f e r m é s à 

l 'hôtel c o n t r e l eu r g r é . Les a u t o r i t é s on t donc , à tout m o m e n t , consen t i à la 

s i t ua t i on de p r iva t ion de l ibe r té des r e q u é r a n t s . N o n o b s t a n t la r e sponsab i l i t é 

d i r ec t e des famil les et de l ' associa t ion de l u t t e c o n t r e les sec tes , eu é g a r d à la 

su rve i l l ance d e s r e q u é r a n t s p e n d a n t les dix j o u r s de p r iva t ion de l i be r t é , il est 

c e r t a i n q u e , s ans la co l l abora t ion act ive des a u t o r i t é s , la p r iva t ion de l ibe r té 

n ' a u r a i t pu avoir l ieu. La r e sponsab i l i t é u l t i m e des faits d é n o n c é s l eur i n c o m b e 

donc . 

Conclusion : v io la t ion ( u n a n i m i t é ) . 

2. Ar t i c l e 9 : a y a n t conclu au c a r a c t è r e a r b i t r a i r e e t d o n c à l ' i l légal i té de la 

d é t e n t i o n des r e q u é r a n t s a u r e g a r d d e l ' a r t i c le 5 § 1, la C o u r ne j u g e pas 

néces sa i r e d e p r o c é d e r à un e x a m e n sous l ' angle de l ' a r t ic le 9. 

Conclusion : non- l i eu à e x a m e n ( u n a n i m i t é ) . 

Ar t i c l e 41 : il n 'y a p a s l ieu d ' a l l oue r u n e i n d e m n i t é au t i t r e du p ré jud ice m a t é r i e l , 

les r e q u é r a n t s n ' é t a y a n t en r ien l eur d e m a n d e . E n r e v a n c h e , la C o u r oc t ro ie u n e 

r é p a r a t i o n à c h a q u e r e q u é r a n t p o u r le p ré jud ice m o r a l subi . Elle l eu r acco rde 

é g a l e m e n t u n e c e r t a i n e s o m m e p o u r les frais e t d é p e n s . 

J u r i s p r y d e n c e c i t é e p a r la C o u r 

Enge l et a u t r e s c. Pays -Bas , a r r ê t du 8 j u i n 1976, sér ie A n" 22 

G u z z a r d i c. I t a l i e , a r r ê t du 6 n o v e m b r e 1980, sé r i e A n" 39 

V a n d e r L e e r c. Pays -Bas , a r r ê t du 21 février 1990, sér ie A n" 170-A 

A m u u r c. F r a n c e , a r r ê t du 25 j u i n 1996, Recueil des arrêts et décisions 1996-111 

Ts i r l i s et K o u l o u m p a s c. G r è c e , a r r ê t du 29 m a i 1997, Recueil 1997-III 
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En l 'affaire R i e r a B l u m e et a u t r e s c. E s p a g n e , 
L a C o u r e u r o p é e n n e d e s D r o i t s d e l ' H o m m e ( q u a t r i è m e s e c t i o n ) , 

s i é g e a n t e n u n e c h a m b r e c o m p o s é e d e : 

M M . M . PELLONPÂÀ, présiden t, 

G . RESS, 

A . PASTOR RIDRUEJO, 

L . CAELISCH, 

J . MAKARCZYK, 

I . CABRAL BARRETO, 

M"" ' N . VA]ié.,juges, 

e t d e M . V . BERGER, greffier de section, 

A p r è s e n a v o i r d é l i b é r é e n c h a m b r e d u c o n s e i l l e s 2 2 j u i n e t 

21 s e p t e m b r e 1 9 9 9 , 

R e n d l ' a r r ê t q u e v o i c i , a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l ' o r i g i n e d e l ' a f f a i r e se t r o u v e u n e r e q u ê t e ( n " 3 7 6 8 0 / 9 7 ) d i r i g é e 

c o n t r e le R o y a u m e d ' E s p a g n e e t d o n t s e p t r e s s o r t i s s a n t s e s p a g n o l s , 

M " " E l e n a R i e r a B l u m e , M m c C o n c e p c i ó n R i e r a B l u m e , M . J o s é V i c t o r 

R i e r a B l u m e , M"1 1 ' M a r í a L u z C a s a d o P é r e z , M""' D a r í a A m e l i a C a s a d o 

P é r e z , M""' M a r í a T e r e s a S a l e s A i g e e t M ' ' J a v i e r B r u n a R e v e r t e r (« l e s 

r e q u é r a n t s » ) , a v a i e n t s a i s i l a C o m m i s s i o n e u r o p é e n n e d e s D r o i t s d e 

l ' H o m m e (« la C o m m i s s i o n ») le 2 5 a o û t 1 9 9 7 , e n v e r t u d e l ' a n c i e n 

a r t i c l e 2 5 d e l a C o n v e n t i o n d e s a u v e g a r d e d e s D r o i t s d e l ' H o m m e e t d e s 

L i b e r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

L a r e q u ê t e c o n c e r n e l a p r i v a t i o n d e l i b e r t é d e s r e q u é r a n t s , m e m b r e s 

p r é s u m é s d ' u n e « s e c t e », p e n d a n t p r è s d e d i x j o u r s , à l a s u i t e d ' u n e 

e n q u ê t e p r é l i m i n a i r e d i r i g é e p a r le j u g e d ' i n s t r u c t i o n n" 6 d e B a r c e l o n e . 

L e s r e q u é r a n t s i n v o q u e n t l e s a r t i c l e s 3 , 5 , 8 e t 9 d e l a C o n v e n t i o n . 

2 . L e 16 a v r i l 1 9 9 8 , l a C o m m i s s i o n ( d e u x i è m e c h a m b r e ) a d é c i d é d e 

p o r t e r l a r e q u ê t e à l a c o n n a i s s a n c e d u g o u v e r n e m e n t e s p a g n o l (« le 

G o u v e r n e m e n t » ) , e n a p p l i c a t i o n d e l ' a r t i c l e 4 8 § 2 b ) d e s o n r è g l e m e n t 

i n t é r i e u r , e t d ' i n v i t e r l e s p a r t i e s à p r é s e n t e r p a r é c r i t l e u r s o b s e r v a t i o n s 

s u r s a r e c e v a b i l i t é e t s o n b i e n - f o n d é . 

3 . L e G o u v e r n e m e n t a p r é s e n t é s e s o b s e r v a t i o n s le 15 j u i l l e t 1 9 9 8 , 

a p r è s p r o r o g a t i o n d u d é l a i i m p a r t i , e t l e s r e q u é r a n t s y o n t r é p o n d u le 

1" s e p t e m b r e 1 9 9 8 . 

4 . L e 1 " n o v e m b r e 1 9 9 8 , d a t e d ' e n t r é e e n v i g u e u r d u P r o t o c o l e n° 11 à 

l a C o n v e n t i o n , e t e n a p p l i c a t i o n d e l ' a r t i c l e 5 § 2 d e c e l u i - c i , l a r e q u ê t e a 

é t é t r a n s m i s e à l a C o u r . 

5 . C o n f o r m é m e n t à l ' a r t i c l e 5 2 § 1 d u r è g l e m e n t d e l a C o u r (« le 

r è g l e m e n t » ) , le p r é s i d e n t d e l a C o u r , M . L . W i l d h a b e r , a a t t r i b u é 
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l ' a f f a i r e à l a q u a t r i è m e s e c t i o n . L a c h a m b r e c o n s t i t u é e a u s e i n d e l a d i t e 

s e c t i o n c o m p r e n a i t d e p l e i n d r o i t M . A . P a s t o r R i d r u e j o , j u g e é l u a u 

t i t r e d e l ' E s p a g n e ( a r t i c l e s 2 7 § 2 d e l a C o n v e n t i o n e t 2 6 § 1 a ) d u 

r è g l e m e n t ) , e t M . M . P e l l o n p ä ä , p r é s i d e n t d e l a s e c t i o n ( a r t i c l e 2 6 § 1 

a ) d u r è g l e m e n t ) . L e s a u t r e s m e m b r e s d é s i g n é s p a r c e d e r n i e r p o u r 

c o m p l é t e r la c h a m b r e é t a i e n t M . G . R e s s , M . L . C a f l i s c h , 

M . J . M a k a r c z y k , M . I. C a b r a i B a r r c t o e t M " " N . V a j i c ( a r t i c l e 2 6 § 1 b ) 

d u r è g l e m e n t ) . 

6. L e 9 m a r s 1 9 9 9 , l a c h a m b r e a d é c l a r é r e c e v a b l e s les g r i e f s d e s ix d e s 

r e q u é r a n t s , à s a v o i r M " " E l e n a R i e r a B l u m e , M " " C o n c e p c i ó n R i e r a 

B l u m e , M " " M a r i a L u z C a s a d o P e r e z , M " " D a r i a A m e l i a C a s a d o P e r e z , 

M " " M a r i a T e r e s a S a l e s A i g e e t M ' J a v i e r B r u n a R e v e r t e r , c o n c e r n a n t la 

p r i v a t i o n d e l i b e r t é d o n t i ls a v a i e n t fa i t l ' o b j e t ( a r t i c l e 5 d e l a C o n v e n t i o n ) 

e t l ' a t t e i n t e à l e u r d r o i t à l a l i b e r t é d e p e n s é e , d e c o n s c i e n c e e t d e r e l i g i o n 

( a r t i c l e 9 d e l a C o n v e n t i o n ) . E l l e a d é c l a r é l a r e q u ê t e i r r e c e v a b l e p o u r le 

s u r p l u s . E l l e a é g a l e m e n t d é c i d é , a u c a s o ù il n ' y a u r a i t p a s d e r è g l e m e n t 

a m i a b l e d e l ' a f f a i r e , d e t e n i r u n e a u d i e n c e p u b l i q u e ( a r t i c l e 5 9 § 2 d u 

r è g l e m e n t ) . 

7. L e 2 6 m a r s 1 9 9 9 , l a C o u r a a d r e s s é a u x p a r t i e s l e t e x t e d e s a 

d é c i s i o n s u r l a r e c e v a b i l i t é d e l a r e q u ê t e (Riera Blume et autres c. Espagne 

( d é c ) , n" 3 7 6 8 0 / 9 7 , C E D H 1999-11) , e t l e s a i n v i t é e s à lu i s o u m e t t r e , le 

c a s é c h é a n t , l e u r s o f f r e s d e p r e u v e e t o b s e r v a t i o n s c o m p l é m e n t a i r e s . E n 

o u t r e , e l l e a i n v i t é l es r e q u é r a n t s à p r é s e n t e r l e u r s d e m a n d e s d e 

s a t i s f a c t i o n é q u i t a b l e a u t i t r e d e l ' a r t i c l e 4 1 d e l a C o n v e n t i o n ( a r t i c l e 6 0 

d u r è g l e m e n t ) . 

8 . P a r a i l l e u r s , l a C o u r s ' e s t m i s e à la d i s p o s i t i o n d e s p a r t i e s e n v u e d e 

p a r v e n i r à u n r è g l e m e n t a m i a b l e d e l ' a f f a i r e , c o n f o r m é m e n t à l ' a r t i c l e 3 8 

§ 1 b ) d e l a C o n v e n t i o n ( v o i r a u s s i l ' a r t i c l e 6 2 d u r è g l e m e n t ) . V u l ' a t t i t u d e 

a d o p t é e p a r l e s p a r t i e s , e l l e a c o n s t a t é q u ' i l n ' e x i s t a i t a u c u n e b a s e 

p e r m e t t a n t d ' o b t e n i r u n t e l r è g l e m e n t . 

9 . L e p r é s i d e n t d e la c h a m b r e a a u t o r i s é l e s p a r t i e s à e m p l o y e r l a 

l a n g u e e s p a g n o l e d a n s l a p r o c é d u r e o r a l e ( a r t i c l e s 3 4 § 3 e t 3 6 § 5 d u 

r è g l e m e n t ) . 

10. L e g r e f f i e r a r e ç u l e s m é m o i r e s d u G o u v e r n e m e n t e t d e s 

r e q u é r a n t s l e s 18 e t 2 5 m a i 1 9 9 9 r e s p e c t i v e m e n t . 

1 1 . A i n s i q u ' e n a v a i t d é c i d é l a c h a m b r e , u n e a u d i e n c e s ' e s t d é r o u l é e e n 

p u b l i c , le 2 2 j u i n 1 9 9 9 , a u P a l a i s d e s D r o i t s d e l ' H o m m e à S t r a s b o u r g . 

O n t c o m p a r u : 

- pour le Gouvernement 

M . J . BORREGO BORREGO, c h e f d u s e r v i c e j u r i d i q u e 

d e s d r o i t s d e l ' h o m m e a u m i n i s t è r e d e l a J u s t i c e , agent ; 
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- pour les requérants 

M ' J . BRUNA REVERTER, 

a v o c a t a u b a r r e a u d e V a l e n c e , conseil et requérant, 

M 1 " " E . RIERA BEUME, 

C . RIERA BEUME, requérantes. 

L a C o u r l e s a e n t e n d u s e n l e u r s d é c l a r a t i o n s , a i n s i q u ' e n l e u r s r é p o n s e s 

a u x q u e s t i o n s d e l ' u n d e s j u g e s . 

E N F A I T 

I. L E S C I R C O N S T A N C E S D E L ' E S P È C E 

12. L e s r e q u é r a n t s , M""' E l e n a R i e r a B l u m e , M""' C o n c e p c i ó n R i e r a 

B l u m e , M " " M a r í a L u z C a s a d o P é r e z , M" 1 ' D a r í a A m e l i a C a s a d o P é r e z , 

M " u M a r í a T e r e s a S a l e s A i g e e t M ' J a v i e r B r u n a R e v e r t e r , s o n t n é s e n 

1 9 5 4 , 1 9 5 2 , 1 9 5 0 , 1 9 5 0 , 1951 e t 1 9 5 7 r e s p e c t i v e m e n t , e t r é s i d e n t à 

V a l e n c e ( E s p a g n e ) . 

1 3 . A u n e d a t e n o n p r é c i s é e d e 1 9 8 3 , la d i r e c t i o n g é n é r a l e d e l a 

s é c u r i t é c iv i l e (« D G S C ») d e l a Generalitat d e C a t a l o g n e ( l e 

g o u v e r n e m e n t d e l a C a t a l o g n e ) r e ç u t à t r a v e r s l ' a s s o c i a t i o n Pro 

Juventud (« P r o J e u n e s s e » ) , u n e a s s o c i a t i o n d e l u t t e c o n t r e l e s s e c t e s , 

u n e d e m a n d e d ' a i d e p r o v e n a n t d e p l u s i e u r s p e r s o n n e s q u i a f f i r m a i e n t 

q u e d e s m e m b r e s d e l e u r s f a m i l l e s a v a i e n t é t é c a p t é s p a r u n g r o u p e 

c o n n u s o u s le n o m d e CEIS (Centro Esotérico de Investigaciones). D ' a p r è s l e s 

p l a i n t e s d e s f a m i l l e s , l e s d i r i g e a n t s d u CEIS r é u s s i s s a i e n t u n c h a n g e m e n t 

t o t a l d e la p e r s o n n a l i t é d e s a d e p t e s , e n t r a î n a n t l a r u p t u r e d e s l i e n s a v e c 

l e u r s f a m i l l e s e t a m i s , e t l es i n c i t a n t à la p r o s t i t u t i o n e t à d ' a u t r e s 

a c t i v i t é s t e n d a n t à l ' o b t e n t i o n d ' a r g e n t p o u r l ' o r g a n i s a t i o n . L a D G S C 

i n f i l t r a u n f o n c t i o n n a i r e d a n s le CEIS p o u r v é r i f i e r l a v é r a c i t é d e s 

p l a i n t e s e t , a u v u d e s r é s u l t a t s , p o r t a l e s f a i t s à la c o n n a i s s a n c e d u 

p r o c u r e u r e n c h e f p r è s YAudiencia Territorial d e B a r c e l o n e , q u i t r a n s m i t 

l e s p l a i n t e s e t l ' i n f o r m a t i o n r e c u e i l l i e à l ' a u t o r i t é j u d i c i a i r e . A la s u i t e d e 

c e t t e i n f o r m a t i o n , le t r i b u n a l d ' i n s t r u c t i o n n" 6 d e B a r c e l o n e e n g a g e a 

e n j u i n 1 9 8 4 u n e e n q u ê t e p r é l i m i n a i r e e t o r d o n n a d e s p e r q u i s i t i o n s a u x 

d o m i c i l e s d e m e m b r e s d u CEIS, d o n t l e s r e q u é r a n t s . L e s p e r q u i s i t i o n s 

e u r e n t l i e u le 2 0 j u i n 1 9 8 4 e t d e n o m b r e u s e s p e r s o n n e s f u r e n t a r r ê t é e s , 

p a r m i l e s q u e l l e s f i g u r a i e n t l e s r e q u é r a n t s . A p r è s l e u r a r r e s t a t i o n , c e s 

d e r n i e r s f u r e n t t r a n s f é r é s a u s i è g e d u t r i b u n a l d ' i n s t r u c t i o n . A la l u m i è r e 

d e s i n d i c a t i o n s d e A . T . V . , f o n c t i o n n a i r e à l a D G S C , c o n f i r m é e s p a r l e 

m i n i s t è r e p u b l i c , il e x i s t a i t u n r i s q u e d e r é a c t i o n s i m p r é v i s i b l e s d e la 

p a r t d e s m e m b r e s d e l a s e c t e p o u v a n t a l l e r j u s q u ' a u s u i c i d e s ' i l s é t a i e n t 

r e m i s e n l i b e r t é . L e m a g i s t r a t d e g a r d e n ' e n d é c i d a p a s m o i n s d ' é l a r g i r l e s 
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r e q u é r a n t s , m a i s o r d o n n a v e r b a l e m e n t à la p o l i c e d e r e m e t t r e l e s 

p e r s o n n e s d é t e n u e s , p a r m i l e s q u e l l e s f i g u r a i e n t l e s r e q u é r a n t s , à l e u r s 

f a m i l l e s e t d e s u g g é r e r à c e s d e r n i è r e s q u ' i l s e r a i t u t i l e d e l e s f a i r e 

i n t e r n e r , s u r u n e b a s e v o l o n t a i r e p o u r l e s p e r s o n n e s m a j e u r e s , d a n s u n 

c e n t r e p s y c h i a t r i q u e a f i n q u ' e l l e s r e t r o u v e n t l e u r é q u i l i b r e p s y c h i q u e . L e 

m a g i s t r a t e n q u e s t i o n c o n f i r m a s o n o r d r e v e r b a l p a r u n e d é c i s i o n d u 

2 6 j u i n 1 9 8 4 . D a n s c e t t e d é c i s i o n , il e n j o i g n i t e n o u t r e a u c h e f d e l a p o l i c e 

c a t a l a n e (mossos a"esquadra) d ' e n t e n d r e e t i n t e r r o g e r t o u t e s l e s p e r s o n n e s 

d é t e n u e s l o r s d e s p e r q u i s i t i o n s e t p o s t é r i e u r e m e n t r e m i s e s e n l i b e r t é . 

14. U l t é r i e u r e m e n t e t s u r o r d r e d e L . R . F . , d i r e c t e u r g é n é r a l d e l a 

s é c u r i t é c i v i l e , l e s r e q u é r a n t s f u r e n t t r a n s f é r é s d a n s l e s l o c a u x d e la 

D G S C . D e l à ils f u r e n t c o n d u i t s le 2 1 j u i n 1 9 8 4 p a r d e s m e m b r e s d e la 

p o l i c e c a t a l a n e d a n s d e s v o i t u r e s o f f i c i e l l e s à u n h ô t e l s i t u é à u n e 

t r e n t a i n e d e k i l o m è t r e s d e B a r c e l o n e , o ù i ls f u r e n t r e m i s à l e u r s f a m i l l e s 

p o u r q u ' i l s r e t r o u v e n t l e u r é q u i l i b r e p s y c h i q u e . U n e fois d a n s l ' h ô t e l , l e s 

r e q u é r a n t s f u r e n t c o n d u i t s d a n s d e s c h a m b r e s i n d i v i d u e l l e s , s o u s la 

s u r v e i l l a n c e d e s p e r s o n n e s e n g a g é e s à c e t e f f e t , d o n t u n e r e s t a i t e n 

p e r m a n e n c e d a n s c h a q u e c h a m b r e , e t i ls n e f u r e n t p a s a u t o r i s é s à e n 

s o r t i r p e n d a n t l e s t r o i s p r e m i e r s j o u r s . L e s f e n ê t r e s d e l e u r s c h a m b r e s 

f u r e n t f e r m é e s h e r m é t i q u e m e n t a v e c d e s p l a n c h e s e n b o i s e t l e s v i t r e s 

r e t i r é e s . D u r a n t l e u r s é j o u r à l ' h ô t e l , l e s r e q u é r a n t s a u r a i e n t é t é s o u m i s 

à u n p r o c e s s u s d e « d é p r o g r a m m a t i o n » p a r u n p s y c h o l o g u e e t u n 

p s y c h i a t r e à l a d e m a n d e d e Pro Juventud. L e s 2 9 e t 3 0 j u i n 1 9 8 4 , a p r è s 

a v o i r é t é i n f o r m é s d e l e u r s d r o i t s , i ls f u r e n t i n t e r r o g é s p a r C . T . R . , s o u s -

d i r e c t e u r g é n é r a l d e l a s é c u r i t é c i v i l e , a s s i s t é p a r A . T . V . , e n p r é s e n c e d ' u n 

a v o c a t n o n d é s i g n é p a r l e s r e q u é r a n t s . L e 3 0 j u i n 1 9 8 4 , l e s r e q u é r a n t s 

q u i t t è r e n t l ' h ô t e l . 

15. D è s q u ' i l s e u r e n t r e c o u v r é l e u r l i b e r t é , l e s r e q u é r a n t s d é p o s è r e n t 

u n e p l a i n t e p é n a l e p o u r d é t e n t i o n i l l é g a l e , d é l i t s c o n t r e l ' e x e r c i c e d e s 

d r o i t s i n d i v i d u e l s d e s p e r s o n n e s , f a l s i f i c a t i o n d e d o c u m e n t s , u s u r p a t i o n 

d e f o n c t i o n s e t a p p r o p r i a t i o n i n d u e d e b i e n s c o n t r e A . T . V . , C . T . R . e t 

L . R . F . , c e d e r n i e r e n s a q u a l i t é d e d i r e c t e u r g é n é r a l d e l a s é c u r i t é c i v i l e , 

a i n s i q u e c o n t r e t o u t e a u t r e p e r s o n n e a y a n t p a r t i c i p é à l e u r p r i v a t i o n d e 

l i b e r t é . D a n s le c a d r e d e l a p r o c é d u r e p é n a l e a i n s i e n g a g é e , l e m i n i s t è r e 

p u b l i c p r i t d e s r é q u i s i t i o n s c o n t r e l e s p e r s o n n e s m e n t i o n n é e s c i - d e s s u s 

p o u r d é t e n t i o n i l l é g a l e . 

16. P a r u n a r r ê t d u 7 m a r s 1 9 9 0 , YAudiencia Provincial d e B a r c e l o n e 

r e l a x a l e s a c c u s é s , c o n s i d é r a n t q u e le m o b i l e l e s a y a n t c o n d u i t s à 

c o m m e t t r e l e s f a i t s i n c r i m i n é s é t a i t p h i l a n t h r o p i q u e , l é g i t i m e e t b i e n 

i n t e n t i o n n é e t q u ' i l s n ' a v a i e n t p a s c h e r c h é à p r i v e r l e s r e q u é r a n t s d e l e u r 

l i b e r t é , d e s o r t e q u e le d é l i t d e d é t e n t i o n i l l é g a l e n ' é t a i t p a s c o n s t i t u é . 

17. L e m i n i s t è r e p u b l i c e t l e s r e q u é r a n t s f o r m è r e n t u n p o u r v o i e n 

c a s s a t i o n , q u i fu t r e j e t é p a r u n a r r ê t d u T r i b u n a l s u p r ê m e d u 2 3 m a r s 

1 9 9 3 . C e d e r n i e r d é c l a r a n o t a m m e n t : 
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« (...) A l'issue d'un examen détaille des laits déclarés prouvés, il ne lait aucun doute 

qu'il y a eu une détention 'détention\ (le mot « rétention » [rétention] n'est pas valable 

puisqu'il n'est pas défini par notre ordre juridique) des requérants, mais cette détention 

a eu lieu avec pour seule finalité, très louable et plausible, d'éviter des maux pires que 

ceux dénoncés par les requérants, de sorte qu'il n'y a pas eu d'illégalité selon une 

interprétation stricte et adéquate de cette notion. (...) En outre, l'absence de l'illégalité 

exigée par la loi est d 'autant plus évidente si on prend en compte que ce furent les 

requérants eux-mêmes, avec les plus proches membres de leurs familles respectives, qui 

consentirent à être soumis à des tests de déprogrammation nécessitant en toute logique, 

dans un premier temps, leur isolement physique. Cet isolement se prolongea durant un 

temps très limité et avec l'accord, nous insistons, des intéressés et de leur famille. (...) 

Pour estimer le contraire, on ne saurait alléguer que la volonté des personnes soumises à 

déprogrammation n'aurait pu être remplacée par celle des membres de leur famille 

qu'après la procédure d'incapacité correspondante, dès lors que la situation des 

intéressés exigeait un traitement immédiat, sans possibilité d 'at tente, comme cela 

ressort du jugement a t taqué lorsqu'il se réfère à la crainte d'un possible suicide des 

membres de la secte. 

En conclusion, on ne peut considérer qu'il y a eu commission du délit de détention 

illégale puisqu'en premier lieu il n'a pas existé de volonté chez les accusés de priver 

quiconque de liberté, mais au contraire, leur intention, pleinement prouvée, a été 

d'épargner aux personnes concernées des maux imminents et très graves de sorte qu'il 

manque l'élément subjectif ou intentionnel du délit. En deuxième lieu, il manque la 

condition d'« illégalité » dans la mesure où le comportement des accusés a été 

conforme à ce que la société et l'ordre juridique, appréciés dans leur ensemble, exigent 

dans des situations et moments comme ceux de l'espèce. » 

18. L e s r e q u é r a n t s f o r m è r e n t u n r e c o u r s d'amparo d e v a n t le T r i b u n a l 

c o n s t i t u t i o n n e l . D a n s l e u r r e c o u r s , i ls a l l é g u è r e n t la v i o l a t i o n d u d r o i t à l a 

l i b e r t é r e l i g i e u s e ( a r t i c l e 16 d e la C o n s t i t u t i o n ) , d u d r o i t à la l i b e r t é 

( a r t i c l e 17 d e l a C o n s t i t u t i o n ) , d u d r o i t d e c i r c u l e r l i b r e m e n t ( a r t i c l e 19 

d e l a C o n s t i t u t i o n ) , d e s d r o i t s d e la d é f e n s e p e n d a n t l e s d é t e n t i o n s ( a r t i c l e 

2 4 § 2 d e la C o n s t i t u t i o n ) e t d u d r o i t à u n p r o c è s é q u i t a b l e ( a r t i c l e 2 4 § 1 

d e l a C o n s t i t u t i o n ) . I ls d e m a n d è r e n t a u T r i b u n a l c o n s t i t u t i o n n e l 

d ' a n n u l e r l e s a r r ê t s r e n d u s p a r VAudiencia Provincial e t le T r i b u n a l 

s u p r ê m e , d e c o n d a m n e r l e s f o n c t i o n n a i r e s d é n o n c é s a u v e r s e m e n t d ' u n e 

i n d e m n i t é d e 5 m i l l i o n s d e p e s e t a s a u t i t r e d e l a r é p a r a t i o n d e s p r é j u d i c e s 

s u b i s e t d e d é c l a r e r l a Generalitat d e C a t a l o g n e r e s p o n s a b l e civil 

s u b s i d i a i r e . 

19 . D a n s le c a d r e d e l a p r o c é d u r e d e v a n t le T r i b u n a l c o n s t i t u t i o n n e l , 

M . J o s é V i c t o r R i e r a B l u m e fu t c o n s i d é r é c o m m e s e d é s i s t a n t à l a s u i t e d u 

n o n - r e s p e c t d ' u n e f o r m a l i t é , l e q u e l lu i é t a i t i m p u t a b l e . 

2 0 . P a r u n a r r ê t d u 10 m a r s 1 9 9 7 , le T r i b u n a l c o n s t i t u t i o n n e l r e j e t a le 

r e c o u r s d'amparo. E x a m i n a n t a u p o i n t 2 d e l a p a r t i e « E n d r o i t » d e l ' a r r ê t 

u n e e x c e p t i o n d u m i n i s t è r e p u b l i c f o n d é e s u r l a n o n - u t i l i s a t i o n d e s v o i e s 

d e r e c o u r s a d é q u a t e s , à s a v o i r Yhabeas corpus o u l a v o i e c o n t e n t i e u s e -

a d m i n i s t r a t i v e , il s e p r o n o n ç a a i n s i : 
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« Notre jurisprudence, tout en reconnaissant que le titulaire d'un droit fondamental 

pouvait choisir la voie de recours la plus adéquate contre les violations du droit (...), a 

précisé également que cela devait être compris « sous réserve, bien évidemment, des 

possibilités que chaque ordre juridictionnel offre ». 

Kn conséquence, résoudre la question soulevée par le ministère public exigerait de 

déterminer quelles sont ces possibilités dans l'ordre juridictionnel pénal. Toutefois, 

dans le cas présent cela n'est pas nécessaire puisque ce qui est a t taqué, ce n'est pas 

l'activité administrative mais les décisions judiciaires. Dès lors, le problème n'est pas, 

et ne peut pas être, celui de savoir s'il a été fait usage ou pas de la voie judiciaire 

adéquate (article 43.1 de la LOTC [loi organique du Tribunal constitutionnel]), mais 

de savoir si les recours existant dans la voie judiciaire choisie (article 44.1 .a de la LOTC) 

ont été épuisés, question qui n'a pas été discutée et ne pouvait l 'être puisque les 

requérants sont allés devant la plus haute instance judiciaire, le Tribunal Suprême, qui 

a connu de l'affaire en cassation. » 

2 1 . C e l a é t a n t d i t , le T r i b u n a l c o n s t i t u t i o n n e l r a p p e l a , d ' u n e p a r t , 

q u ' i l n ' e x i s t a i t p a s d e d r o i t f o n d a m e n t a l à o b t e n i r la c o n d a m n a t i o n 

p é n a l e d ' u n e p e r s o n n e e t , d ' a u t r e p a r t , q u e le T r i b u n a l n e p o u v a i t p a s 

m e t t r e l e s d r o i t s f o n d a m e n t a u x à l ' a b r i d ' u n e v i o l a t i o n e n a n n u l a n t d e s 

j u g e m e n t s a u f o n d d é f i n i t i f s r e l a x a n t d e s a c c u s é s . Il r a p p e l a q u e , s e l o n s a 

j u r i s p r u d e n c e , l a C o n s t i t u t i o n n e d o n n a i t p a s , e n t a n t q u e t e l , le d r o i t 

d ' o b t e n i r l a c o n d a m n a t i o n p é n a l e d e t i e r c e s p e r s o n n e s . P a r a i l l e u r s , l e s 

d é c i s i o n s d e s j u r i d i c t i o n s p é n a l e s n e c o n s i s t a i e n t e n a u c u n c a s e n d e s 

d é c i s i o n s p o r t a n t s u r l e s d r o i t s f o n d a m e n t a u x d e la p a r t i e a c c u s a t r i c e . L e 

T r i b u n a l a j o u t a q u e l e s d é c i s i o n s c o n t e s t é e s n ' a v a i e n t m é c o n n u a u c u n d e s 

d r o i t s i n v o q u é s p a r l e s c i n q r e q u é r a n t s r e s t a n t s , d è s l o r s q u ' e l l e s s e 

l i m i t a i e n t à d é c l a r e r q u e l e s f a i t s q u i é t a i e n t r e p r o c h é s a u x a c c u s é s 

n ' é t a i e n t p a s c o n s t i t u t i f s d e s d é l i t s p o u r l e s q u e l s ils é t a i e n t p o u r s u i v i s . 

I I . L E D R O I T I N T E R N E P E R T I N E N T 

2 2 . P l u s i e u r s d i s p o s i t i o n s d e la C o n s t i t u t i o n e s p a g n o l e e n t r e n t e n 

l i g n e d e c o m p t e : 

Article 16 

« 1. La liberté idéologique, religieuse et de culte des individus et des communautés 

est garantie, sans autre limitations, quant à ses manifestations, que celles qui sont 

nécessaires au maintien de l'ordre public protégé par la loi. 

2. Nul ne pourra être obligé à déclarer son idéologie, sa religion ou ses croyances. 

3. ( . . .) . . 

Article 17 

« 1. Tous ont droit à la liberté cl à la sûreté. Nul ne peut être privé de sa liberté si ce 

n'est conformément aux dispositions du présent article et dans les cas et sous la forme 

prévus par la loi. 

2. (...) 
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3. Toute personne arrêtée doit être informée immédiatement, et d'une façon qui lui 

soit compréhensible, de ses droits et des raisons de son arrestation et ne peut pas être 

obligée à faire de déclaration. L'assistance d'un avocat est garantie à la personne 

détenue dans les enquêtes policières ou les poursuites judiciaires, dans les termes 

établis par la loi. 

4. La loi établit une procédure cVhabeas corpus pour met t re immédiatement à la 

disposition de l'autorité judiciaire toute personne arrêtée illégalement. (...) » 

Artículo 16 

« 1. Se garantiza la libertad ideológica, religiosa y de culto de los individuos y las comunidades 

sin más limitación, en sus manifestaciones, que la necesaria para el mantenimiento del orden público 

protegido por la ley. 

2. Nadie podrá ser obligado a declarar sobre su ideología, religión o creencias. 

3. (...)» 

Artículo 17 

«1. Toda persona tiene derecho a la libertad y a la seguridad. Nadie puede ser privado de su 

libertad, sino con la observancia de lo establecido en este artículo y en los casos y en la forma previstos 

en la ley. 

2. (...) 

3. Toda persona detenida debe ser informada de forma inmediata, y de modo que le sea 

comprensible, de sus derechos y de las razones de su detención, no pudiendo ser obligado a declarar. Se 

garantiza la asistencia de abogado al detenido en las diligencias policiales y judiciales, en los términos 

que la ley establezca. 

4. La ley regulará un procedimiento de habeas corpus para producir la inmediata puesta a 

disposición judicial de toda persona detenida itegalmente. (...) » 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

2 3 . D a n s l e u r m é m o i r e , l e s r e q u é r a n t s d e m a n d e n t à la C o u r d e 

c o n s t a t e r u n e m é c o n n a i s s a n c e p a r l ' E t a t d é f e n d e u r d e s o b l i g a t i o n s q u e 

l u i i m p o s e n t l e s a r t i c l e s 5 e t 9 d e la C o n v e n t i o n . 

2 4 . L e G o u v e r n e m e n t , p o u r s a p a r t , d e m a n d e à l a C o u r d e r e j e t e r l a 

r e q u ê t e d e s i n t é r e s s é s e n c e q u i c o n c e r n e l e s g r i e f s t i r é s d e s a r t i c l e s 5 e t 9 

d e l a C o n v e n t i o n p o u r a b s e n c e d e v i o l a t i o n d e c e s d i s p o s i t i o n s . 

E N D R O I T 

I. S U R L A V I O L A T I O N A L L É G U É E D E L ' A R T I C L E 5 § 1 D E L A 

C O N V E N T I O N 

2 5 . L e s r e q u é r a n t s a l l è g u e n t q u e l a p r i v a t i o n d e l i b e r t é d o n t i ls o n t 

é t é v i c t i m e s d u 2 0 a u 3 0 j u i n 1 9 8 4 a d o n n é l i e u à u n e v i o l a t i o n d u p a r a ­

g r a p h e 1 d e l ' a r t i c l e 5 d e l a C o n v e n t i o n , a i n s i l i b e l l é : 
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« 1. Toute personne a droit à la liberté et à la sûreté. Nul ne peut être privé de sa 

liberté, sauf dans les cas suivants et selon les voies légales : 

a) s'il est détenu régulièrement après condamnation par un tribunal compétent ; 

b) s'il a fait l'objet d'une arrestation ou d'une détention régulières pour insoumission 

à une ordonnance rendue, conformément à la loi, par un tribunal ou en vue de garantir 

l'exécution d'une obligation prescrite par la loi ; 

c) s'il a été arrête et détenu en vue d'être conduit devant l 'autorité judiciaire 

compétente, lorsqu'il y a des raisons plausibles de soupçonner qu'il a commis une 

infraction ou qu'il y a des motifs raisonnables de croire à la nécessité de l 'empêcher de 

commettre une infraction ou de s'enfuir après l'accomplissement de celle-ci ; 

d) s'il s'agit de la détention régulière d'un mineur, décidée pour son éducation 

surveillée ou de sa détention régulière, afin de le traduire devant l 'autorité compétente ; 

e) s'il s'agit de la détention régulière d'une personne susceptible de propager une 

maladie contagieuse, d'un aliéné, d'un alcoolique, d'un toxicomane ou d'un vagabond : 

I) s'il s'agit de l 'arrestation ou de la détention régulières d'une personne pour 

l 'empêcher de pénétrer irrégulièrement dans le territoire, ou contre laquelle une 

procédure d'expulsion ou d'extradition est en cours. » 

2 6 . L e s r e q u é r a n t s s o u t i e n n e n t q u ' i l y a e u v i o l a t i o n d e c e t t e 

d i s p o s i t i o n e n r a i s o n d e l e u r t r a n s f e r t p a r d e s f o n c t i o n n a i r e s d e l a p o l i c e 

c a t a l a n e à u n h ô t e l e t d e l e u r r e m i s e à d e s p e r s o n n e s p o u r ê t r e 

« d é p r o g r a m m é s » d e l e u r a p p a r t e n a n c e à u n e « s e c t e » d o n t ils s e r a i e n t 

m e m b r e s . I l s c o n s i d è r e n t q u e l e u r p r i v a t i o n d e l i b e r t é é t a i t d é p o u r v u e d e 

t o u t e b a s e l é g a l e , a u r e g a r d t a n t d e la loi i n t e r n e q u e d u d r o i t 

i n t e r n a t i o n a l . 

2 7 . L e G o u v e r n e m e n t n e c o n t e s t e p a s q u e l e s r e q u é r a n t s a i e n t s u b i 

u n e p r i v a t i o n d e l i b e r t é . T o u t e f o i s , c e l l e - c i n e s a u r a i t ê t r e i m p u t é e a u x 

f o n c t i o n n a i r e s d e l a p o l i c e c a t a l a n e d o n t le r ô l e s ' e s t l i m i t é à e x é c u t e r e n 

t o u t e b o n n e foi l ' o r d r e d o n n é p a r le j u g e d ' i n s t r u c t i o n , à s a v o i r r e m e t t r e 

l e s r e q u é r a n t s à l e u r s f a m i l l e s t o u t e n s u g g é r a n t q u ' i l s e r a i t u t i l e d e l e s 

f a i r e i n t e r n e r , s u r u n e b a s e v o l o n t a i r e p o u r l e s p e r s o n n e s m a j e u r e s , d a n s 

u n c e n t r e p s y c h i a t r i q u e a f i n q u ' i l s r e t r o u v e n t l e u r é q u i l i b r e é m o t i o n n e l . 

D ' a p r è s le G o u v e r n e m e n t , l a r e s p o n s a b i l i t é d e l a p r i v a t i o n d e l i b e r t é 

a l l é g u é e r e v i e n t a u x m e m b r e s d e s f a m i l l e s d e s r e q u é r a n t s , a i n s i q u ' à d e s 

p e r s o n n e s a p p a r t e n a n t à l ' a s s o c i a t i o n p r i v é e Pro Juventud, e t n u l l e m e n t 

a u x a u t o r i t é s e t f o n c t i o n n a i r e s d u g o u v e r n e m e n t c a t a l a n . A l ' a p p u i d e s a 

t h è s e , il f a i t n o t a m m e n t v a l o i r q u e l e s c h a m b r e s d ' h ô t e l f u r e n t r é s e r v é e s 

e t p a y é e s p a r c e t t e a s s o c i a t i o n , q u e c ' e s t c e t t e m ê m e a s s o c i a t i o n q u i 

e n g a g e a e t p a y a l e s j e u n e s c h a r g é s d e l a s u r v e i l l a n c e d e s r e q u é r a n t s e t 

q u e l e s f a m i l l e s d e s r e q u é r a n t s n e q u i t t è r e n t p a s l ' h ô t e l p e n d a n t l a 

p é r i o d e d e la « d é p r o g r a m m a t i o n ». Q u a n t a u t r a n s f e r t d e s r e q u é r a n t s 

d e s l o c a u x d e l a p o l i c e c a t a l a n e à l ' h ô t e l , le G o u v e r n e m e n t s o u l i g n e q u e 

l e s r e q u é r a n t s f u r e n t t r a i t é s p e n d a n t l e u r t r a n s f e r t c o m m e d e s p e r s o n n e s 

e n s i t u a t i o n d e l i b e r t é . E n e f f e t , à a u c u n m o m e n t i ls n e f u r e n t m e n o t t e s , 
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p a s p l u s q u ' i l s n e f u r e n t s o u m i s à a u c u n e a u t r e m e s u r e p r o p r e à d e s 

p e r s o n n e s e n s i t u a t i o n d ' a r r e s t a t i o n . 

2 8 . L a C o u r r a p p e l l e q u ' e n p r o c l a m a n t le « d r o i t à l a l i b e r t é », l e 

p a r a g r a p h e 1 d e l ' a r t i c l e 5 v i s e l a l i b e r t é p h y s i q u e d e l a p e r s o n n e ; il a 

p o u r b u t d ' a s s u r e r q u e n u l n ' e n s o i t p r i v é d e m a n i è r e a r b i t r a i r e . P a r 

a i l l e u r s , p o u r d é t e r m i n e r si u n e p e r s o n n e s e t r o u v e p r i v é e d e s a l i b e r t é 

a u s e n s d e l ' a r t i c l e 5 , il f a u t p a r t i r d e s a s i t u a t i o n c o n c r è t e e t p r e n d r e e n 

c o m p t e u n e n s e m b l e d e c r i t è r e s , c o m m e le g e n r e , la d u r é e e t l e s m o d a l i t é s 

d e l ' e x é c u t i o n d e l a m e s u r e c o n s i d é r é e ( a r r ê t s E n g e l e t a u t r e s c . P a y s - B a s 

d u 8 j u i n 1 9 7 6 , s é r i e A n" 2 2 , p . 2 4 , § § 5 8 - 5 9 , G u z z a r d i c. I t a l i e d u 

6 n o v e m b r e 1 9 8 0 , s é r i e A n" 3 9 , p . 3 3 , § 9 2 , e t A m u u r c. F r a n c e d u 2 5 j u i n 

1 9 9 6 , Recueil des arrêts et décisions 1 9 9 6 - I I I , p . 8 4 8 , § 4 2 ) . 

2 9 . E n l ' e s p è c e , la C o u r c o n s t a t e q u e , d a n s le c a d r e d ' u n e e n q u ê t e 

p r é l i m i n a i r e d i r i g é e p a r le t r i b u n a l d ' i n s t r u c t i o n n" 6 d e B a r c e l o n e , a p r è s 

q u e l e u r s d o m i c i l e s e u r e n t é t é p e r q u i s i t i o n n e s , le m a g i s t r a t d e g a r d e 

d é c i d a la m i s e e n l i b e r t é d e s r e q u é r a n t s m a i s o r d o n n a v e r b a l e m e n t a u x 

f o n c t i o n n a i r e s d e l a p o l i c e c a t a l a n e d e r e m e t t r e c e s d e r n i e r s à l e u r s 

f a m i l l e s e t d e s u g g é r e r à c e l l e s - c i q u ' i l s e r a i t u t i l e d e l e s i n t e r n e r , s u r 

u n e b a s e v o l o n t a i r e p o u r l e s p e r s o n n e s m a j e u r e s , d a n s u n c e n t r e 

p s y c h i a t r i q u e p o u r q u ' i l s r e t r o u v e n t l e u r é q u i l i b r e p s y c h i q u e . L a C o u r 

n o t e q u e c e t o r d r e fu t c o n f i r m é p a r u n e d é c i s i o n d u j u g e d ' i n s t r u c t i o n d u 

2 6 j u i n 1 9 8 4 . D e l ' e x p o s é d e s f a i t s n o n c o n t r o v e r s é s il r e s s o r t q u e , s u i v a n t 

l e s i n s t r u c t i o n s d u j u g e , l e s r e q u é r a n t s f u r e n t t r a n s f é r é s p a r d e s 

f o n c t i o n n a i r e s d e l a p o l i c e c a t a l a n e d a n s d e s v o i t u r e s o f f i c i e l l e s à u n 

h ô t e l s i t u é à e n v i r o n t r e n t e k i l o m è t r e s d e B a r c e l o n e . I l s y f u r e n t r e m i s à 

l e u r s f a m i l l e s e t c o n d u i t s d a n s d e s c h a m b r e s i n d i v i d u e l l e s , s o u s l a 

s u r v e i l l a n c e d e p e r s o n n e s e n g a g é e s à c e t e f f e t , d o n t u n e r e s t a i t e n 

p e r m a n e n c e d a n s c h a q u e c h a m b r e , e t i ls n e f u r e n t p a s a u t o r i s é s à e n 

s o r t i r p e n d a n t l e s t r o i s p r e m i e r s j o u r s . L e s f e n ê t r e s d e l e u r s c h a m b r e s 

f u r e n t f e r m é e s h e r m é t i q u e m e n t a v e c d e s p l a n c h e s e n b o i s e t l e s v i t r e s 

r e t i r é e s . D u r a n t l e u r s é j o u r à l ' h ô t e l , l e s r e q u é r a n t s a u r a i e n t é t é s o u m i s 

à u n p r o c e s s u s d e « d é p r o g r a m m a t i o n » p a r u n p s y c h o l o g u e e t u n 

p s y c h i a t r e à l a d e m a n d e d e Pro Juventud. L e s 2 9 e t 3 0 j u i n 1 9 8 4 , a p r è s 

a v o i r é t é i n f o r m é s d e l e u r s d r o i t s , ils f u r e n t i n t e r r o g é s p a r C . T . R . , s o u s -

d i r e c t e u r g é n é r a l d e la s é c u r i t é c i v i l e , a s s i s t é p a r A . T . V . , e n p r é s e n c e d ' u n 

a v o c a t n o n d é s i g n é p a r l e s r e q u é r a n t s . L e 3 0 j u i n 1 9 8 4 , l e s r e q u é r a n t s 

q u i t t è r e n t l ' h ô t e l . 

3 0 . L a C o u r c o n c l u t q u e le t r a n s f e r t d e s r e q u é r a n t s p a r la p o l i c e 

c a t a l a n e à l ' h ô t e l p u i s l e u r m a i n t i e n d a n s l ' h ô t e l p e n d a n t d i x j o u r s , 

s ' a n a l y s e n t e n f a i t , e n r a i s o n d e s r e s t r i c t i o n s s u b i e s , e n u n e p r i v a t i o n d e 

l i b e r t é . 

3 1 . R e s t e à s a v o i r si c e t t e p r i v a t i o n é t a i t c o m p a t i b l e a v e c le 

p a r a g r a p h e 1 d e l ' a r t i c l e 5 . A c e t é g a r d , l a C o u r r a p p e l l e q u e l ' a r t i c l e 5 

§ 1 r e n v o i e p o u r l ' e s s e n t i e l à la l é g i s l a t i o n n a t i o n a l e e t c o n s a c r e 
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l ' o b l i g a t i o n d ' e n r e s p e c t e r l e s r è g l e s d e f o n d c o m m e d e p r o c é d u r e . Il e x i g e 

t o u t e f o i s la c o n f o r m i t é d e t o u t e p r i v a t i o n d e l i b e r t é a u b u t g é n é r a l d e 

l ' a r t i c l e 5 : p r o t é g e r l ' i n d i v i d u c o n t r e l ' a r b i t r a i r e ( v o i r , p a r e x e m p l e , 

l ' a r r ê t V a n d e r L e e r c. P a y s - B a s d u 2 1 f é v r i e r 1 9 9 0 , s é r i e A n" 1 7 0 - A , p . 12, 

§ 2 2 ) . 

E n e x i g e a n t q u e t o u t e p r i v a t i o n d e l i b e r t é s o i t e f f e c t u é e « s e l o n l e s 

v o i e s l é g a l e s », l ' a r t i c l e 5 § 1 p r e s c r i t , e n p r e m i e r l i e u , q u e t o u t e 

a r r e s t a t i o n o u d é t e n t i o n a i t u n e b a s e l é g a l e e n d r o i t i n t e r n e . L e s 

r e q u é r a n t s p r é t e n d e n t q u e l e u r d é t e n t i o n é t a i t d é p o u r v u e d e t o u t e b a s e 

l é g a l e , a u r e g a r d t a n t d e la loi e s p a g n o l e q u e d u d r o i t i n t e r n a t i o n a l . P o u r 

s a p a r t , le G o u v e r n e m e n t n e n i e p a s l ' a b s e n c e d e b a s e l é g a l e d e la 

p r i v a t i o n d e l i b e r t é . C e l a d i t , il s o u t i e n t q u e l a m e s u r e l i t i g i e u s e n e p e u t 

e n a u c u n c a s ê t r e i m p u t é e a u x f o n c t i o n n a i r e s d e l a p o l i c e c a t a l a n e , l a 

r e s p o n s a b i l i t é i n c o m b a n t a u x f a m i l l e s d e s r e q u é r a n t s q u i o n t o r g a n i s é 

l ' a c c u e i l e t l a d é t e n t i o n d e c e u x - c i à l ' h ô t e l , d e m ê m e q u e l e u r 

s u r v e i l l a n c e . 

3 2 . Il c o n v i e n t d o n c d ' e x a m i n e r le r ô l e d e s a u t o r i t é s c a t a l a n e s d a n s la 

p r i v a t i o n d e l i b e r t é d é n o n c é e p a r l e s r e q u é r a n t s e t d ' e n d é t e r m i n e r l a 

p o r t é e . E n d ' a u t r e s t e r m e s , il s ' a g i t d e s a v o i r s i , c o m m e le s o u t i e n n e n t 

l e s r e q u é r a n t s , la c o n t r i b u t i o n d e l a p o l i c e c a t a l a n e a é t é à c e p o i n t 

d é c i s i v e q u e , s a n s e l l e , l a p r i v a t i o n d e l i b e r t é n e s e s e r a i t p a s p r o d u i t e . 

3 3 . L a C o u r c o n s t a t e t o u t d ' a b o r d q u e ce f u r e n t d e s f o n c t i o n n a i r e s d e 

l a p o l i c e a u t o n o m e c a t a l a n e q u i , s u i v a n t l e s i n s t r u c t i o n s d e l e u r s 

s u p é r i e u r s e t , p a r t i e l l e m e n t , c e l l e s d u j u g e d ' i n s t r u c t i o n , o n t t r a n s f é r é 

l e s r e q u é r a n t s d e s l o c a u x d e l a p o l i c e c a t a l a n e à l ' h ô t e l , e n s e s e r v a n t d e 

v o i t u r e s o f f i c i e l l e s . D e s d é c l a r a t i o n s d e s r e q u é r a n t s il r e s s o r t q u e l e u r 

t r a n s f e r t à l ' h ô t e l p a r la p o l i c e n ' a p a s e u l i eu a v e c l e u r 

c o n s e n t e m e n t , m a i s l e u r a é t é i m p o s é . L e f a i t q u ' i l s n ' o n t p a s é t é 

m e n o t t e s d u r a n t le t r a j e t n e s a u r a i t i n f i r m e r le c a r a c t è r e c o n t r a i n t e t 

f o r c é d u t r a n s f e r t . U n e fois r e m i s à l e u r s f a m i l l e s , l e s r e q u é r a n t s o n t s u b i 

u n e d é t e n t i o n q u i s ' a p p a r e n t e à u n e s é q u e s t r a t i o n e t q u i n ' a p r i s f in q u e le 

3 0 j u i n 1 9 8 4 , l o r s q u ' i l s o n t é t é a u t o r i s é s à q u i t t e r l ' h ô t e l . A c e t é g a r d , l a 

C o u r n o t e q u e l e s 2 9 e t 3 0 j u i n 1 9 8 4 , s o i t à u n m o m e n t o ù l e s r e q u é r a n t s s e 

t r o u v a i e n t e n c o r e r e t e n u s à l ' h ô t e l , d e s f o n c t i o n n a i r e s d e l a p o l i c e l e s 

i n t e r r o g è r e n t a p r è s l e s a v o i r i n f o r m é s d e l e u r s d r o i t s e t e n p r é s e n c e d ' u n 

a v o c a t . C e l a d é m o n t r e q u e l e s a u t o r i t é s c a t a l a n e s o n t s u à t o u t m o m e n t 

q u e l e s r e q u é r a n t s s e t r o u v a i e n t t o u j o u r s r e t e n u s à l ' h ô t e l e t q u ' e l l e s n ' o n t 

r i e n f a i t p o u r m e t t r e f in à l a s i t u a t i o n . 

3 4 . P a r a i l l e u r s , l e s f o n c t i o n n a i r e s d e p o l i c e n e p o u v a i e n t i g n o r e r q u e , 

p o u r p o u v o i r b é n é f i c i e r d e l ' a s s i s t a n c e p s y c h i a t r i q u e r e c o m m a n d é e p a r le 

j u g e d ' i n s t r u c t i o n , l e s r e q u é r a n t s a l l a i e n t ê t r e c o n s t a m m e n t s u r v e i l l é s . 

A i n s i , i l s n ' o n t p a s p l e i n e m e n t r e s p e c t é l ' o r d o n n a n c e d u j u g e , s e l o n 

laquelle l ' a s s i s t a n c e p s y c h i a t r i q u e l e u r p e r m e t t a n t d e r e t r o u v e r l e u r 

é q u i l i b r e p s y c h i q u e d e v a i t ê t r e d i s p e n s é e s u r u n e b a s e v o l o n t a i r e p o u r 



ARRÊT RIERA BLUME ET AUTRES c. ESPAGNE 33 

l e s p e r s o n n e s m a j e u r e s , c e q u e l e s r e q u é r a n t s é t a i e n t t o u s . E n t o u t c a s , à 

s u p p o s e r m ê m e q u ' i l e x i s t â t u n r i s q u e d e s u i c i d e , u n t e l r i s q u e n e j u s t i f i a i t 

p a s u n e p r i v a t i o n d e l i b e r t é a u s s i i m p o r t a n t e . L e f a i t q u e , u n e fo i s e n 

l i b e r t é , l e s r e q u é r a n t s o n t d é p o s é u n e p l a i n t e p é n a l e c o n t r e les 

f o n c t i o n n a i r e s d u g o u v e r n e m e n t c a t a l a n e t t o u t e a u t r e p e r s o n n e 

r e s p o n s a b l e p o u r d é t e n t i o n i l l é g a l e e t d ' a u t r e s i n f r a c t i o n s , m o n t r e b i e n 

q u ' i l s o n t é t é e n f e r m é s à l ' h ô t e l c o n t r e l e u r g r é . 

3 5 . C o m p t e t e n u d e c e q u i p r é c è d e , la C o u r c o n s i d è r e q u e l e s a u t o r i t é s 

i n t e r n e s o n t , à t o u t m o m e n t , c o n s e n t i à l a s i t u a t i o n d e p r i v a t i o n d e l i b e r t é 

d e s r e q u é r a n t s . S' i l e s t v r a i q u e c e s o n t l e s f a m i l l e s d e s r e q u é r a n t s e t 

l ' a s s o c i a t i o n Pro Juventud q u i o n t p o r t é l a r e s p o n s a b i l i t é d i r e c t e e t 

i m m é d i a t e d e l a s u r v e i l l a n c e d e s r e q u é r a n t s p e n d a n t l e s d i x j o u r s d e 

p r i v a t i o n d e l i b e r t é , il e s t t o u t a u s s i v r a i q u e , s a n s l a c o l l a b o r a t i o n a c t i v e 

d e s a u t o r i t é s c a t a l a n e s , la p r i v a t i o n d e l i b e r t é n ' a u r a i t p a s p u a v o i r l i e u . 

L a r e s p o n s a b i l i t é u l t i m e d e s f a i t s d é n o n c é s r e v e n a n t a i n s i a u x a u t o r i t é s 

e n q u e s t i o n , la C o u r c o n c l u t q u ' i l y a e u v i o l a t i o n d e l ' a r t i c l e 5 § 1 d e la 

C o n v e n t i o n . 

IL S U R L A V I O L A T I O N A L L É G U É E D E L ' A R T I C L E 9 D E L A C O N ­

V E N T I O N 

3 6 . L e s r e q u é r a n t s f o n t v a l o i r q u e l e s a c t e s d e « d é p r o g r a m m a t i o n » 

d o n t i ls o n t é t é l ' o b j e t d u r a n t l e u r d é t e n t i o n s ' a n a l y s e n t e n u n e v i o l a t i o n 

d e l ' a r t i c l e 9 d e la C o n v e n t i o n , a i n s i l i b e l l é : 

« 1. Toute personne a droit à la liberté de pensée, de conscience et de religion ; ce 

droit implique la liberté de changer de religion ou de conviction, ainsi que la liberté de 

manifester sa religion ou sa conviction individuellement ou collectivement, en publie ou 

n i privé, par le culle, l 'enseignement, 'es pratiques cl l'accomplissement des rites. 

2. La liberté de manifester sa religion ou ses convictions ne peut faire l'objet d 'autres 

restrictions que celles t]ui, prévues par la loi, constituent des mesures nécessaires, dans 

une société démocratique, à la sécurité publique, à la protection de l'ordre, de la santé 

ou de la morale publiques, ou à la protection des droits et libertés d 'autrui. » 

3 7 . L e G o u v e r n e m e n t c o n t e s t e q u ' i l y a i t e u p a r e i l m a n q u e m e n t , 

a u c u n f o n c t i o n n a i r e d e la p o l i c e c a t a l a n e n i a u c u n e a u t r e a u t o r i t é 

n ' a y a n t p a r t i c i p é à a u c u n m o m e n t à la « d é p r o g r a m m a t i o n » a l l é g u é e . 

D ' a i l l e u r s , l e s r e q u é r a n t s e u x - m ê m e s a d m e t t e n t c e f a i t . 

3 8 . L a C o u r o b s e r v e q u e l a d é t e n t i o n d e s r e q u é r a n t s s e t r o u v e a u c œ u r 

d e s g r i e f s s o u s e x a m e n . A y a n t c o n c l u a u c a r a c t è r e a r b i t r a i r e , e t d o n c à 

l ' i l l é g a l i t é , d e la d é t e n t i o n d e s r e q u é r a n t s a u r e g a r d d e l ' a r t i c l e 5 § 1 d e 

l a C o n v e n t i o n ( p a r a g r a p h e s 3 4 e t 3 5 c i - d e s s u s ) , la C o u r n e j u g e p a s 

n é c e s s a i r e d e p r o c é d e r à u n e x a m e n s é p a r é d e l ' a f f a i r e s o u s l ' a n g l e d e 

l ' a r t i c l e 9 ( v o i r l ' a r r ê t T s i r l i s e t K o u l o u m p a s c . G r è c e d u 2 9 m a i 1 9 9 7 , 

Recueil 1 9 9 7 - I I I , p . 9 2 6 , § 7 0 ) . 
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3 9 . A u x t e r m e s d e l ' a r t i c l e 4 1 d e l a C o n v e n t i o n , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable. >> 

A. D o m m a g e 

4 0 . M""'* E l e n a R i c r a B l u m e e t M a r i a L u z C a s a d o P e r e z s o l l i c i t e n t 

c h a c u n e u n e i n d e m n i t é d e 3 0 0 0 0 0 0 0 p e s e t a s ( E S P ) p o u r d o m m a g e 

m a t é r i e l e t m o r a l . L e s q u a t r e a u t r e s r e q u é r a n t s d e m a n d e n t c h a c u n u n e 

i n d e m n i t é d e 2 5 0 0 0 0 0 0 E S P a u m ê m e t i t r e . 

1 1. L e G o u v e r n e m e n t l'ait o b s e r v e r q u e les r e q u é r a n t s n e d i s t i n g u e n t 

p a s e n t r e p r é j u d i c e m a t é r i e l e t t o r t m o r a l e t q u e l e s m o n t a n t s d e m a n d é s 

s o n t d i s p r o p o r t i o n n é s e t t r è s s u p é r i e u r s à c e u x s o l l i c i t é s d a n s l a p r o c é d u r e 

i n t e r n e . I l c o n c l u t q u ' u n c o n s t a t d e m a n q u e m e n t s u f f i r a i t à l e s 

d é d o m m a g e r . 

4 2 . L a C o u r c o n s t a t e q u e l e s r e q u é r a n t s p r é s e n t e n t u n e d e m a n d e 

g l o b a l e d e d é d o m m a g e m e n t e n n e f o u r n i s s a n t a u c u n é l é m e n t s u s c e p t i b l e 

d ' é t a y e r l e u r s d e m a n d e s a u t i t r e d u p r é j u d i c e m a t é r i e l . E l l e c o n s i d è r e 

d o n c q u ' i l n ' y a p a s l i e u d e l e u r a l l o u e r u n e i n d e m n i t é d e c e che f . Q u a n t 

a u p r é j u d i c e m o r a l , la C o u r e s t i m e q u e c h a c u n d e s r e q u é r a n t s a 

i n d é n i a b l e m e n t , d u fa i t d e la v i o l a t i o n c o n s t a t é e , s u b i u n p r é j u d i c e 

m o r a l . S t a t u a n t e n é q u i t é c o m m e l ' e x i g e l ' a r t i c l e 4 1 , e l l e o c t r o i e à 

c h a c u n 2 5 0 0 0 0 E S P à c e t i t r e . 

B. Fra i s e t d é p e n s 

4 3 . P o u r f r a i s e t d é p e n s , l e s r e q u é r a n t s e t le G o u v e r n e m e n t s ' e n 

r e m e t t e n t à l a s a g e s s e d e l a C o u r . 

4 4 . S t a t u a n t e n é q u i t é , l a C o u r a l l o u e a u x r e q u é r a n t s c o n j o i n t e m e n t 

l a s o m m e d e 5 0 0 0 0 0 E S P p o u r f r a i s e t d é p e n s . 

C. I n t é r ê t s m o r a t o i r e s 

4 5 . S e l o n l e s i n f o r m a t i o n s d o n t d i s p o s e l a C o u r , le t a u x d ' i n t é r ê t l é g a l 

a p p l i c a b l e e n E s p a g n e à la d a t e d ' a d o p t i o n d u p r é s e n t a r r ê t é t a i t d e 4 , 2 5 % 

l ' a n . 
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P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit q u ' i l y a e u v i o l a t i o n d e l ' a r t i c l e 5 § 1 d e l a C o n v e n t i o n ; 

2 . Dit q u ' i l n e s ' i m p o s e p a s d ' e x a m i n e r s é p a r é m e n t le g r i e f t i r é d e l ' a r ­

t i c l e 9 d e l a C o n v e n t i o n ; 

3 . Dit 

a ) q u e l ' E t a t d é f e n d e u r d o i t v e r s e r , d a n s l e s t r o i s m o i s à c o m p t e r d u 

j o u r o ù l ' a r r ê t e s t d e v e n u d é f i n i t i f c o n f o r m é m e n t à l ' a r t i c l e 4 4 § 2 d e la 

C o n v e n t i o n , 

i. 2 5 0 0 0 0 ( d e u x c e n t c i n q u a n t e m i l l e ) p e s e t a s à c h a c u n d e s r e q u é ­

r a n t s p o u r d o m m a g e m o r a l ; 

ii. 5 0 0 0 0 0 ( c i n q c e n t m i l l e ) p e s e t a s c o n j o i n t e m e n t a u x r e q u é r a n t s 

p o u r f r a i s e t d é p e n s ; 

b ) q u e c e s m o n t a n t s s e r o n t à m a j o r e r d ' u n i n t é r ê t s i m p l e d e 4 , 2 5 % l ' a n 

à c o m p t e r d e l ' e x p i r a t i o n d u d i t d é l a i e t j u s q u ' a u v e r s e m e n t ; 

4 . Rejette l a d e m a n d e d e s a t i s f a c t i o n é q u i t a b l e p o u r l e s u r p l u s . 

F a i t e n f r a n ç a i s e t e n a n g l a i s , p u i s p r o n o n c é e n a u d i e n c e p u b l i q u e a u 

P a l a i s d e s D r o i t s d e l ' H o m m e , à S t r a s b o u r g , le 14 o c t o b r e 1 9 9 9 . 

V i n c e n t BERGER 

G r e f f i e r 

M a t t i PELI.ONPÄÄ 

P r é s i d e n t 
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S U M M A R Y ' 

A c c e s s t o a t r i b u n a l - I m m e d i a t e w i t h d r a w a l o f a d r i v i n g l i c e n c e 

A r t i c l e 6 § 1 

Applicability - Immediate withdrawal of a driving licence - Criminal charge - Classification 
of measure in domestic law - Classification of safety measure in domestic law not province of 
criminal law - Nature of measure in question - Immediate withdrawal not presupposing any 
finding of guilt and not having punitive purpose - Immediate withdrawal distinguishable from 
disqualification from driving which may be ordered at the end of criminal proceedings - Nature 
and degree of severity of "penalty" - Limited impact of measure 

In J u n e 1994 t h e C r o w n p r o s e c u t o r o r d e r e d t h e i m m e d i a t e w i t h d r a w a l of t h e 
d r iv ing l icence b e l o n g i n g to the a p p l i c a n t , w h o h a d b e e n involved in a road 
a c c i d e n t , on the g r o u n d t h a t he was p r e s u m e d to have b e e n d r iv ing w i th a blood-
a lcohol level over t h e p r e s c r i b e d l imi t . T h e police se ized t h e a p p l i c a n t ' s driving-
l icence t h e day a f te r t h e acc iden t . Five days a f te r t h e acc iden t t h e app l i can t 
r e q u e s t e d the r e t u r n of his d r i v ing l icence a n d two days l a t e r h e co l l ec ted it. In 
M a y 1995 t h e applicant was s u m m o n e d to a p p e a r before t h e police c o u r t on a 
n u m b e r of c h a r g e s , i nc lud ing d r iv ing a vehic le whils t d r u n k . In J u n e 1995 t h e 
c o u r t s e n t e n c e d t h e a p p l i c a n t to a fine a n d d isqual i f ied h im from dr iv ing for 
forty-five days , less t h e n u m b e r of days for which his d r i v ing l icence had a l r e a d y 
b e e n w i t h d r a w n . O n a p p e a l by t h e a p p l i c a n t the c r i m i n a l cour t lowered t h e fine 
a n d r e d u c e d to e igh t days t h e pe r iod for which the a p p l i c a n t was d i squa l i f i ed from 
dr iv ing on t h e g r o u n d t h a t t h e c h a r g e r e l a t i n g to d r u n k e n n e s s had not b e e n m a d e 
ou t . T h e app l i can t c o m p l a i n e d before t h e C o u r t t h a t n o a p p e a l lay a g a i n s t t h e 
i m m e d i a t e w i t h d r a w a l of his d r iv ing l icence. 

Held 
Ar t i c l e 6 (app l icab i l i ty ) : As r e g a r d s t h e c lass i f icat ion in t h e d o m e s t i c law of t h e 
i m m e d i a t e w i t h d r a w a l of a d r iv ing l icence , a c c o r d i n g to t h e C o u r t of C a s s a t i o n it 
was a safe ty m e a s u r e a n d not a p e n a l t y i m p o s e d u n d e r t h e c r i m i n a l law. 
Class i f ica t ion in the d o m e s t i c law w a s n o t , however , decis ive for t h e p u r p o s e s of 
t h e C o n v e n t i o n . W i t h r e g a r d to t h e n a t u r e of t h e m e a s u r e , s ince i m m e d i a t e 
w i t h d r a w a l did not p r e s u p p o s e a n y finding of gui l t a n d was i n d e p e n d e n t of a n y 
c r i m i n a l p r o c e e d i n g s , it a p p e a r e d to b e a road-sa fe ty m e a s u r e which was 
d e s i g n e d to t a k e a d r ive r w h o was p o t e n t i a l l y d a n g e r o u s to o t h e r r o a d - u s e r s 
t e m p o r a r i l y off t h e r o a d s ; t h e fact t h a t it was a n e m e r g e n c y m e a s u r e jus t i f i ed its 
b e i n g app l i ed i m m e d i a t e l y a n d t h e r e w a s n o t h i n g to i n d i c a t e t h a t i ts p u r p o s e was 
p u n i t i v e . M o r e o v e r , i m m e d i a t e w i t h d r a w a l of a d r i v ing l icence w a s d i s t i n g u i s h a b l e 

1. This summary by the Registry does not bind the Court. 
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from d i squa l i f i ca t ion from dr iv ing , a m e a s u r e which could s u b s e q u e n t l y be o r d e r e d 
by t h e c r i m i n a l c o u r t s a t t h e e n d of c r i m i n a l p r o c e e d i n g s . Las t ly , w i th r e g a r d to t h e 
d e g r e e of sever i ty , t h e i m m e d i a t e w i t h d r a w a l of a d r i v ing l icence was l im i t ed in 
t i m e , in t h e o r y t o fifteen days . T h e i m p a c t of such a m e a s u r e , in scope a n d in 
l e n g t h , was t h e r e f o r e not suff iciently severe to al low it to b e classif ied as a 
" c r i m i n a l " p en a l t y . In t h e i n s t a n t case t h e w i t h d r a w a l of t h e a p p l i c a n t ' s d r i v ing 
l icence h a d no t c a u s e d h i m s ignif icant p r e j u d i c e s ince h e h a d b e e n ab le to ge t it 
back six days a f te r he had h a n d e d it over to t h e police a n d two days a f te r h e had 
r e q u e s t e d its r e t u r n . Ar t i c l e 6 was not t h e r e f o r e app l i cab le u n d e r its c r i m i n a l 
h e a d . M o r e o v e r , t h e a p p l i c a n t had not s u b m i t t e d a n y ev idence in s u p p o r t of his 
a r g u m e n t t h a t a civil r i gh t was a t i ssue . 
Conclusion: Ar t i c l e 6 i napp l i cab le ( f o u r t e e n vo tes to t h r e e ) . 
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In t h e c a s e o f E s c o u b e t v. B e l g i u m , 

T h e E u r o p e a n C o u r t of H u m a n R i g h t s , s i t t i n g , i n a c c o r d a n c e w i t h 

A r t i c l e 2 7 o f t h e C o n v e n t i o n for t h e P r o t e c t i o n o f H u m a n R i g h t s a n d 

F u n d a m e n t a l F r e e d o m s ( " t h e C o n v e n t i o n " ) , a s a m e n d e d b y P r o t o ­

co l N o . 11 ' , a n d t h e r e l e v a n t p r o v i s i o n s o f t h e R u l e s o f C o u r t 2 , a s a G r a n d 

C h a m b e r c o m p o s e d o f t h e f o l l o w i n g j u d g e s : 

M r s E . PALM, President, 

M r A . PASTOR RIDRUEJO, 

M r L . FERRARI BRAVO, 

M r G . BONELLO, 

M r J . MAKARCZYK, 

M r P . K O R I S , 

M r R . TÜRMEN, 

M r J . - P . COSTA, 

M r s F . TULKENS, 

M r s V . STRAZNICKÀ, 

M r M . FISCHBACH, 

M r V . BUTKEVYCH, 

M r J . CASADEVALL, 

M r s H . S . G R È V E , 

M r A . B . BAKA, 

M r R . MARUSTE, 

M r s S . BOTOUCHAROVA, 

a n d a l s o o f M r s M . DE BOER-BUQUICCHIO, Deputy Registrar, 

H a v i n g d e l i b e r a t e d in p r i v a t e o n 2 J u n e a n d 2 2 S e p t e m b e r 1 9 9 9 , 

D e l i v e r s t h e f o l l o w i n g j u d g m e n t , w h i c h w a s a d o p t e d o n t h e l a s t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e c a s e w a s r e f e r r e d t o t h e C o u r t b y t h e E u r o p e a n C o m m i s s i o n o f 

H u m a n R i g h t s ( " t h e C o m m i s s i o n " ) o n 2 N o v e m b e r 1 9 9 8 , w i t h i n t h e 

t h r e e - m o n t h p e r i o d l a i d d o w n b y f o r m e r A r t i c l e s 3 2 § 1 a n d 4 7 o f t h e 

C o n v e n t i o n . I t o r i g i n a t e d in a n a p p l i c a t i o n ( n o . 2 6 7 8 0 / 9 5 ) a g a i n s t t h e 

K i n g d o m o f B e l g i u m l o d g e d w i t h t h e C o m m i s s i o n u n d e r f o r m e r A r t ­

i c l e 2 5 b y a F r e n c h n a t i o n a l , M r A l a i n E s c o u b e t , o n 12 S e p t e m b e r 1 9 9 4 . 

T h e C o m m i s s i o n ' s r e q u e s t r e f e r r e d t o f o r m e r A r t i c l e s 4 4 a n d 4 8 a n d t o 

t h e d e c l a r a t i o n w h e r e b y B e l g i u m r e c o g n i s e d t h e c o m p u l s o r y j u r i s d i c t i o n 

o f t h e C o u r t ( f o r m e r A r t i c l e 4 6 ) . T h e o b j e c t o f t h e r e q u e s t w a s t o o b t a i n a 

1-2. Note by the Registry. Protocol No. 11 and the Rules of Court came into force on 1 November 

1998. 
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d e c i s i o n a s t o w h e t h e r t h e f a c t s o f t h e c a s e d i s c l o s e d a b r e a c h b y t h e 
r e s p o n d e n t S t a t e o f i t s o b l i g a t i o n s u n d e r A r t i c l e 6 § 1 o f t h e C o n v e n t i o n . 

2 . O n 16 D e c e m b e r 1 9 9 8 t h e a p p l i c a n t d e s i g n a t e d t h e l a w y e r w h o 
w o u l d r e p r e s e n t h i m ( R u l e 3 6 § 3 ) . 

3 . I n a c c o r d a n c e w i t h t h e p r o v i s i o n s o f A r t i c l e 5 § 4 o f P r o t o c o l N o . 11 
t a k e n t o g e t h e r w i t h R u l e s 100 § 1 a n d 2 4 § 6 , a p a n e l o f t h e G r a n d 
C h a m b e r d e c i d e d o n 14 J a n u a r y 1 9 9 9 t h a t t h e c a s e w o u l d b e e x a m i n e d 
b y t h e G r a n d C h a m b e r o f t h e C o u r t . 

4 . T h e G r a n d C h a m b e r i n c l u d e d ex officio M r s F . T u l k e n s , t h e j u d g e 
e l e c t e d in r e s p e c t o f B e l g i u m ( A r t i c l e 27 § 2 o f t h e C o n v e n t i o n a n d 
R u l e 2 4 § 4 ) , M r L. W i l d h a b e r , t h e P r e s i d e n t o f t h e C o u r t , M r s E . P a l m , 
V i c e - P r e s i d e n t o f t h e C o u r t , a n d M r J . - P . C o s t a a n d M r M . F i s c h b a c h , 
V i c e - P r e s i d e n t s o f S e c t i o n s ( A r t i c l e 2 7 § 3 o f t h e C o n v e n t i o n a n d R u l e 2 4 
§ § 3 a n d 5 ( a ) ) . T h e o t h e r m e m b e r s a p p o i n t e d t o c o m p l e t e t h e G r a n d 
C h a m b e r w e r e M r A . P a s t o r R i d r u e j o , M r G . B o n e l l o , M r J . M a k a r c z y k , 
M r P . K f t r i s , M r R . T ü r m e n , M r s V . S t r ä z n i c k ä , M r V . B u t k e v y c h , 
M r J . C a s a d e v a l l , M r s H . S . G r e v e , M r A . B . B a k a , M r R . M a r u s t e a n d 
M r s S . B o t o u c h a r o v a ( R u l e 2 4 § 3 ) . 

5 . T h e C o u r t c o n s i d e r e d t h a t it w a s n o t n e c e s s a r y t o i n v i t e t h e 
C o m m i s s i o n to d e l e g a t e o n e o f i t s m e m b e r s t o t a k e p a r t in t h e 
p r o c e e d i n g s b e f o r e t h e G r a n d C h a m b e r . 

6 . T h e R e g i s t r a r r e c e i v e d t h e a p p l i c a n t ' s m e m o r i a l o n 2 9 A p r i l 1 9 9 9 
a n d t h e m e m o r i a l o f t h e B e l g i a n G o v e r n m e n t ( " t h e G o v e r n m e n t " ) o n 
3 M a y 1 9 9 9 . 

7. In a c c o r d a n c e w i t h t h e P r e s i d e n t ' s d e c i s i o n , a h e a r i n g t o o k p l a c e i n 
p u b l i c in t h e H u m a n R i g h t s B u i l d i n g , S t r a s b o u r g , o n 2 J u n e 1 9 9 9 . 

T h e r e a p p e a r e d b e f o r e t h e C o u r t : 

( a ) for the Government 

M r J . LATHOUWERS, D e p u t y L e g a l A d v i s e r , 

H e a d o f D i v i s i o n , M i n i s t r y o f J u s t i c e , Agent, 
M s B . V A N L E R B E R G H E , o f t h e B r u s s e l s B a r , Counsel; 

( b ) for the applicant 

M r S. KALUGI.NA, o f t h e B r u s s e l s B a r , Counsel. 

A s M r W i l d h a b e r w a s u n a b l e t o a t t e n d t h e h e a r i n g , h i s p l a c e a s 
P r e s i d e n t o f t h e G r a n d C h a m b e r w a s t a k e n b y M r s P a l m ( R u l e 1 0 ) ; 
M r L. F e r r a r i B r a v o , s u b s t i t u t e j u d g e , r e p l a c e d h i m a s a m e m b e r o f t h e 
C h a m b e r ( R u l e 2 4 § 5 ( b ) ) . 

T h e C o u r t h e a r d a d d r e s s e s b y M r K a l u g i n a a n d M s V a n l e r b e r g h c . 
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T H E F A C T S 

I . T H E C I R C U M S T A N C E S O F T H E C A S E 

8. A l a i n E s c o u b e t is a F r e n c h c i t i z e n , b o r n i n 1 9 4 8 . H e l i ve s i n B r u s s e l s 

( B e l g i u m ) . 

9 . A t 6 . 3 0 p . m . o n 16 J u n e 1 9 9 4 t h e a p p l i c a n t w a s i n v o l v e d i n a r o a d 

a c c i d e n t . T h e B r u s s e l s C r o w n p r o s e c u t o r , w h o w a s i n f o r m e d of t h e 

a c c i d e n t b y t h e p o l i c e o f f i c e r s c a l l e d t o t h e s c e n e , o r d e r e d t h e a p p l i c a n t ' s 

d r i v i n g l i c e n c e t o b e i m m e d i a t e l y w i t h d r a w n o n t h e g r o u n d t h a t h e w a s 

p r e s u m e d t o h a v e b e e n d r i v i n g w i t h a b l o o d - a l c o h o l l e v e l o f o v e r 0 . 8 

g r a m s p e r l i t r e , w h i c h w a s t h e p r e s c r i b e d l i m i t in B e l g i u m a t t h e 

m a t e r i a l t i m e . T h a t p r e s u m p t i o n w a s , h o w e v e r , d i s p u t e d by t h e 

a p p l i c a n t . A s t h e a p p l i c a n t w a s u n a b l e t o p e r f o r m a b r e a t h t e s t a t t h e 

s c e n e o f t h e a c c i d e n t , a b l o o d t e s t w a s c a r r i e d o u t a t 7 .47 p . m . o n 1 6 J u n e 

1 9 9 4 . T h e a p p l i c a n t w a s i n f o r m e d o f t h e r e s u l t in J u l y 1 9 9 4 . I t r e v e a l e d a n 

a l c o h o l l e v e l o f 2 . 5 1 g r a m s p e r l i t r e o f b l o o d , w h i c h , t o a l l o w fo r t h e t i m e 

w h i c h h a d e l a p s e d , w a s a d j u s t e d t o 2 . 7 0 g r a m s p e r l i t r e a t t h e t i m e o f t h e 

a c c i d e n t . 

10. A s t h e a p p l i c a n t h a d n o t b e e n c a r r y i n g h i s d r i v i n g l i c e n c e o n 

16 J u n e 1 9 9 4 , t h e p o l i c e c a m e t o s e i z e it a t h i s h o u s e t h e n e x t d a y 

p u r s u a n t t o t h e o r d e r fo r i t s i m m e d i a t e w i t h d r a w a l . I t w a s h a n d e d t o 

t h e m b y t h e a p p l i c a n t . 

1 1 . O n 21 J u n e 1 9 9 4 t h e a p p l i c a n t s e n t a r e g i s t e r e d l e t t e r t o t h e C r o w n 

p r o s e c u t o r a s k i n g for h i s d r i v i n g l i c e n c e t o b e r e t u r n e d t o h i m . I n a l e t t e r 

o f 2 3 J u n e 1 9 9 4 h e w a s i n v i t e d t o c o l l e c t i t , w h i c h h e d i d . 

12. O n 2 6 J u l y 1 9 9 4 , a f t e r r e c e i v i n g t h e r e s u l t o f t h e t e s t w h i c h h a d 

b e e n t a k e n t o d e t e r m i n e t h e l e v e l o f a l c o h o l in h i s b l o o d ( s e e p a r a g r a p h 9 

a b o v e ) , t h e a p p l i c a n t r e q u e s t e d a s e c o n d t e s t f r o m a d i f f e r e n t m e d i c a l 

l a b o r a t o r y . H e i n f o r m e d t h e C r o w n p r o s e c u t o r t h e s a m e d a y . 

13 . O n 4 M a y 1 9 9 5 t h e a p p l i c a n t w a s s e r v e d w i t h a b a i l i f f s w r i t i n 

w h i c h h e w a s s u m m o n e d by t h e C r o w n p r o s e c u t o r t o a p p e a r o n 15 J u n e 

1 9 9 5 b e f o r e t h e p o l i c e c o u r t i n B r u s s e l s o n c h a r g e s o f u n i n t e n t i o n a l l y 

c a u s i n g b o d i l y i n j u r y ( c h a r g e A ) , d r i v i n g a v e h i c l e w h i l s t d r u n k o r in a 

s i m i l a r c o n d i t i o n ( c h a r g e B ) , d r i v i n g a v e h i c l e w i t h a n a l c o h o l l e v e l o f a t 

l e a s t 0 . 8 g r a m s p e r l i t r e o f b l o o d ( c h a r g e C ) , f a i l i n g t o g i v e w a y t o t r a f f i c 

c o m i n g f r o m t h e r i g h t ( c h a r g e D ) a n d f a i l i n g t o m a i n t a i n c o n s t a n t c o n t r o l 

o f a v e h i c l e d r i v e n b y h i m ( c h a r g e E ) . 

14. O n 2 9 J u n e 1 9 9 5 t h e p o l i c e c o u r t in B r u s s e l s s e n t e n c e d t h e 

a p p l i c a n t t o a fine o f 2 2 , 5 0 0 B e l g i a n f r a n c s ( B E F ) a n d d i s q u a l i f i e d h i m 

f r o m d r i v i n g for f o r t y - f i v e d a y s , l e s s t h e n u m b e r o f clays fo r w h i c h h i s 

d r i v i n g l i c e n c e h a d a l r e a d y b e e n w i t h d r a w n . T h e c o u r t a l s o m a d e t h e 

r e i n s t a t e m e n t o f h i s r i g h t t o d r i v e c o n d i t i o n a l o n h i s b e i n g m e d i c a l l y 

c e r t i f i e d fit t o d r i v e . I t g a v e t h e f o l l o w i n g r e a s o n s for i t s d e c i s i o n : 



ESCOUBET v. BELGIUM JUDGMENT 

" 1. As regards charges A, D and 1'', 

Ii appears from 'he criminal investigation .mil the evidence adduced .n the hearing 
that these three charges have been made out. 

At approximately 6.30 p.m. on 16June 1994 in Ixclles the defendant, who was driving 
a VW Golf, came out of the rue Sans-Souci onto the crossroads between that main road 
and the rue de la Tulipe and should have given way to a Renault Euego being driven by 
M., who was coming from the right out of the rue de la Tulipe and heading towards the 
Porte de Namur. 

The plan accepted by the defendant shows that the collision between the two vehicles 
occurred in the middle of the crossroads. The defendant cannot therefore validly allege 
that , as it was the rear of his vehicle that was hit, be can no longer have been on the 
crossroads when the collision occurred and that the accident was entirely I he fault of the 
driver with priority, who was driving at an abnormally high speed. 

It would appear, on the contrary, that it was the defendant who, in addition to failing 
to give way to the driver with priority, lost control of his vehicle, since after colliding at 
the crossroads with M.'s Renault , far from managing to stop, he continued his course, 
mounting the pavement of the rue Longue Vie beyond the crossroads, and crashing 
successive!) into tile front <>l (wo buildings and into the right-hand side ol a number of 
legally parked vehicles. 

As luck would have it, there were no pedestrians on the pavement in front of the 
buildings. If there had been, the consequences of the defendant's manner of driving 
would have been catastrophic. 

Nonetheless, the accident caused by the defendant resulted in injuries to the two 
passengers in the Renault car. 

2. As regards charge B 

On their arrival at the scene, the police noted that the defendant was clearly drunk, 
since he was staggering and smell strongly of chink. 

The defendant was incapable of blowing, so a breath test could not be taken. 

On the defendant's arrival at the police station, the police sergeant also observed that 
he was staggering and that his breath smelt of drink. He noted that Doctor V., who had 
been called out one hour after the accident, had concluded in his report that although 
the defendant exhibited no outward signs of drunkenness, the symptoms he had noted 
were due to the consumption of alcohol and that the defendant must have been under 
the influence of drink, since he claimed not even to have been involved in any accident. 

On being interviewed several hours after the accident, at 11.10 p.m. (after being 
detained), at which time the result of the breath test was known to be negative, the 
defendant stated: 

(i) that a vehicle he had not seen approaching had crashed into him; 

(ii) that he could remember nothing after the crash, even though he was neither 
injured nor bruised; 

(iii) that he had drunk about twenty alcohol-free beers at home, which he then 
corrected to eight 'Tourtcl ' , and taken morphine-type medicines for his cancer. 

It follows that Mr Escoubet must have been driving his vehicle on the public highway 
whilst drunk or in a similar condition caused by drugs or hallucinogenic substances, 
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in ferences b e i n g capable of s t a n d i n g as proof ( see Cass . [Court of C a s s a t i o n ] 11 .12 .1984, 

Pas . [Pasicr is ie] 1985, 1 ,449) . 

T h e d e f e n d a n t mus t have known that h e could not drive if h e w a s t a k i n g m e d i c i n e 

such as m o r p h i n e at the s a m e t i m e as dr ink ing beer , even T o u r t e l . 

Such a m i x t u r e inevi tably a f fec ted his driving, s ince he did not even know where the 

driver wi th priority had a p p e a r e d from and c o n t i n u e d his course for s o m e 25 m e t r e s 

a l o n g the p a v e m e n t beyond the spot at which the col l is ion had occurred , wi thout 

m a k i n g any a t t e m p t w h a t s o e v e r to s top . 

C h a r g e B has therefore b e e n m a d e out . 

3. As regards charge C 

D e s p i t e the fact that Professor G. c o n c l u d e d that the level o f a lcohol in the 

d e f e n d a n t ' s blood w a s 2.51 g r a m s per litre, adjusted to 2.70 g r a m s per l itre to al low for 

the l i m e which had e lapsed s ince the acc ident , and that the s e c o n d expert opinion -

r e q u e s t e d w i th in the prescr ibed t i m e , and carried out by M., a laboratory analyst -

showed there to have b e e n 2 .24 g r a m s of e thano l per l itre of blood, w h i c h is wel l over 

the prescr ibed l imit , the Court , hav ing regard to the r ights of the d e f e n c e and to the fact 

that the cr iminal law must be narrowly c o n s t r u e d , cons iders that in the instant case the 

result o f t h e blood test c a n n o t be taken into cons iderat ion . 

It a p p e a r s from the cr iminal case file that D o c t o r V. , w h o per formed the blood lest at 

7.47 p .m. , had to use his own e q u i p m e n t , as three blood co l lec t ion t u b e s were necessary. 

M., the laboratory analys t , n o t e d that the blood s a m p l e had not b e e n s u b m i t t e d to 

him in the s ta tu tory co l l ec t ion tube and had not been label led wi th the de fendant ' s 

n a m e . 

Art ic le 3 of the Royal D e c r e e of 10 J u n e 1959 requires the author i ty reques t ing a 

blood test to supply the doc tor w i th a co l l ec t ion tube and d i s in fec tant in a q u e o u s 

so lut ion c o n t a i n i n g s o d i u m fluoride and Art ic le 4 requires the tube to be labe l led with 

the first n a m e and s u r n a m e o f the person from w h o m the blood s a m p l e was t a k e n . 

Blood tes t s carried out in b r e a c h of the strict ru les laid d o w n by the Royal D e c r e e o f 

l O J u n e 1959 cannot be a d m i t t e d in ev idence ( sec Spa Pol ice Court [Editor's note: the 

capital of w a t e r c o n s u m p t i o n ] 7 . 2 . 1 9 6 1 . / « r . Liege 1960-61 , 265) ; l ikewise , a blood test 

taken wi th a syr inge ins tead of a tube is inadmiss ib le and the Court cannot take the 

result into cons iderat ion ( s ee Ar lon Cr im ina l Court , 20 .2 .1974 , Jur. Liege 1973-74, 

P- 2 1 1 ) . 

Art ic le 3 of the Royal D e c r e e of 10 J u n e 1959 requires the re levant author i ty to 

provide the doctor tak ing a blood s a m p l e w i th a co l l ec t ion tube that c o m p l i e s with the 

condi t ions laid down in that Art ic le and in a min is ter ia l d e c r e e (of 22 A u g u s t 1959). A 

tube so suppl i ed is d e e m e d , subject to contrary ev idence , to comply w i th the legal 

r e q u i r e m e n t s , w h e r e a s an analys i s of a blood s a m p l e taken wi th a tube which has not 

b e e n suppl ied to the doctor by the said author i ty has no probat ive va lue unless it can be 

e s tab l i shed that it sat isf ied the said legal r e q u i r e m e n t s ( see Cass . , 10 .5 .1965, Pas . 1965, 

1 . 9 5 2 ) . 

T h u s , in the ins tant c a s e , for the reasons set out above , as D o c t o r V. had to use h is 

own e q u i p m e n t , and no further deta i l s as to the type of e q u i p m e n t have b e e n g iven, 

charge C has not b e e n m a d e out . 
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C h a r g e s A, 13,1) and E all ar ise out o f the s a m e cr iminal act. 

It is therefore appropr ia te to i m p o s e a s ingle pena l ty , n a m e l y the heav ies t o n e 
appl icable , be ing that a t t r a c t e d by charge B. 

H a v i n g regard therefore to the fact that Mr Escoubct has no cr iminal record and that , 

accord ing to his counse l , he is suf fer ing from throat cancer , this Court will dispose o f the 

case by s e n t e n c i n g the de fendant only to the fine s t ipu la ted herea f t er and , under charge 

B, to d i squal i f i cat ion from driv ing any motor vehic le ( lor a period w h i c h takes account , 

in part icular , o f the a b o v e - m e n t i o n e d factors) and the obl igat ion to u n d e r g o only the 

medica l e x a m i n a t i o n to d e t e r m i n e w h e t h e r or not he can be p e r m i t t e d to drive aga in 

(Article 38 § 3 o f the Royal D e c r e e of 16 March 1968) s ince Mr Escoubet w a s personal ly 

respons ib le for the of fence and , m o r e o v e r , a d m i t t e d that he had b e e n driving whilst 

u n d e r the inf luence of m o r p h i n e - t y p e m e d i c i n e s . " 

15. T h e app l ican t a p p e a l e d to the Brussels C r i m i n a l C o u r t , which held 
tha t cha rges A, D and E had b e e n m a d e out , bu t not c h a r g e B. It gave the 
following g r o u n d s for i ts decis ion: 

"The pol ice officers did indeed observe that a f ter the acc ident the d e f e n d a n t w a s 

s t a g g e r i n g and sme l t s trongly o f a lcohol; however , u n s t e a d i n e s s a l ter an accident can 

be c a u s e d by the shock suffered at the t i m e of the col l is ion. T h e de fendant has 

e s t a b l i s h e d , by his counse l , that a lcohol- free beer (which he a d m i t s hav ing drunk) 

s m e l l s ol beer and thai the smel l can be confused with that of alcohol ." 

16. Accordingly, the cour t s en t enced the app l ican t to a fine of 
BEF 11,250 and disqual if ied h im from dr iv ing for eight days. 

II. RELEVANT D O M E S T I C LAW A N D P R A C T I C E 

A. I m m e d i a t e w i t h d r a w a l o f d r i v i n g l i c e n c e s 

17. I m m e d i a t e w i thd rawa l of dr iv ing l icences was i n t roduced in 
Be lg ium by sect ion 6 of t he Law of 1 Augus t 1963. T h e e x p l a n a t o r y 
m e m o r a n d u m of tha t Law s t a t e s tha t " i m m e d i a t e l y w i t h d r a w i n g a 
dr iver ' s or l e a r n e r dr iver ' s l icence will t ake a d a n g e r o u s dr iver off the 
roads p e n d i n g a cour t ' s decis ion in his or her case and will a lso e n c o u r a g e 
dr ivers to obey t h e r e g u l a t i o n s " (Par i . D o c , S e n a t e , 1962-63, no. 68) . 

18. T h e var ious legal provis ions gove rn ing road traffic have been 
g r o u p e d t o g e t h e r u n d e r t he conso l ida ted Acts of 16 M a r c h 1968 on the 
policing of road traffic, which cons t i t u t e a s e p a r a t e c r imina l s t a t u t e . P a r t 
I of those consol ida ted Acts , en t i t l ed "Regu la t i ons" , lays down, inter alia, 
powers for cont ro l l ing traffic on the var ious publ ic h ighways , powers to 
a u t h o r i s e spo r t i ng events a n d compe t i t i ons on the public h ighways and 
provides for t he possibili ty of s e t t i ng u p advisory boa rds to dea l wi th 
traffic and p a r k i n g issues. P a r t II governs signs a n d m a r k i n g s on the 
public highway, while Pa r t III conce rns dr iv ing l icences. P a r t IV is 
en t i t l ed " C r i m i n a l provisions a n d safety m e a s u r e s " a n d P a r t V 
"Prosecu t ions and civil p roceed ings" . 
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19. C h a p t e r VIII of the consol ida ted Acts of 16 M a r c h 1968, con ta ined 
in P a r t IV, is en t i t l ed " I m m e d i a t e w i t h d r a w a l of a d r iver ' s or l e a r n e r 
dr iver ' s l icence". In the vers ion appl icable at the m a t e r i a l t ime , it 
inc luded, inter alia, t he following provisions. 

S e c t i o n 5 5 

"Without prejudice to the provis ions of s ec t ion 4 6 , a driving l icence or d o c u m e n t 

i s sued in l ieu t h e r e o f can be w i t h d r a w n i m m e d i a t e l y 

(1) if the driver or person a c c o m p a n y i n g a learner driver is obviously drunk or 

exh ib i t s visible s igns of b e i n g drunk; 

(2) if the driver has fai led to s t o p and give part iculars a l t er an acc ident ; 

(3 ) i f a road a c c i d e n t , w h i c h w a s p r i m a facie c a u s e d by gros s n e g l i g e n c e on t h e 

driver's part , has resu l ted in ser ious injury to or the d e a t h of a n o t h e r ; 

(1) if the driver or person a c c o m p a n y i n g a l earner driver has b e e n disqual i f ied from 

driving a m o t o r vehic le of the ca tegory b e i n g driven; 

(5) if the driver has c o m m i t t e d a ser ious breach of the i m p l e m e n t i n g regu la t ions of 

t h e s e conso l ida ted A c t s . 

I m m e d i a t e wi thdrawal of a driv ing l icence shall be ordered by the Crown prosecutor 

or, if the offence is triable by a mil i tary court , by an auditeur militaire. ... 

T h e driver or person a c c o m p a n y i n g the driver, referred to in the provis ions sel out in 

the first paragraph , sub-paragraph ( I ) , and the s econd paragraph , shall hand over his 

driving l icence or d o c u m e n t i s sued in l ieu t h e r e o f at the request of the police or 

g e n d a r m e r i e on the ins truct ions of the Crown prosecutor w h o has ordered the l icence 

to be w i thdrawn. Shou ld the driver fail to comply , the C r o w n prosecutor can order the 

d o c u m e n t to be s e i z e d . 

T h e pol ice or g e n d a r m e r i e shall inform the driver as to w h i c h C r o w n prosecutor has 

ordered wi thdrawal ." 

S e c t i o n 5 6 

"The driving l i cence or d o c u m e n t i s sued in l ieu t h e r e o f m a y b e r e t u r n e d by the C r o w n 

prosecutor w h o ordered it lo be w i t h d r a w n , e i t h e r of his own m o t i o n or at the request of 

the holder. 

It mus t be r e t u r n e d 

(1) after f i f teen days , u n l e s s the a u t h o r i t y which ordered it to b e w i t h d r a w n e x t e n d s 

that period for a further per iod of f i fteen days after h e a r i n g s u b m i s s i o n s from the 

l i cence -ho lder or his counse l if they so reques t ; the dec i s ion to e x t e n d m a y be r e n e w e d 

once; 

(2) w h e r e a court d o e s not disquali fy the holder from driving; 

(3) w h e r e the h o l d e r o f a fore ign dr iv ing l i cence , w h o d o c s not satisfy the condi t ions 

laid down by the K i n g for o b t a i n i n g a B e l g i a n dr iv ing l i cence , l eaves the country ." 
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S e c t i o n 5 7 

"Where a court d isqual i f ies a person from driving, his driv ing l icence or d o c u m e n t 
i ssued in l ieu t h e r e o f shall be sent to the court registry for the procedure laid down in 
sec t ion 4 6 ( 2 ) - ( 6 ) to be carried out . 

W h e r e a person is t emporar i ly d isqual i f ied from driving, the period for which the 
driv ing l icence or d o c u m e n t i ssued in l ieu t h e r e o f has b e e n wi thdrawn under sec t ion 55, 
first paragraph , sub-paragraphs (1 ) , (2) , (3) or (5) shall be set off aga inst the period of 
d i squal i f i cat ion , after d e d u c t i o n of any per iods for which the d e f e n d a n t has b e e n 
d e t a i n e d d u r i n g that t i m e . " 

S e c t i o n 5 8 

"Anyone w h o infr inges sec t ion .T.R), final paragraph , shall be l iable to a term of 

i m p r i s o n m e n t r a n g i n g from one day to o n e m o n t h and to a l ine r a n g i n g from 10 to 

5 0 0 francs, or to o n e or o t h e r of those p e n a l t i e s a lone . 

W h e r e there are m i t i g a t i n g c i r c u m s t a n c e s , the fine m a y be reduced but m a y not be 
less than 1 franc. 

T h e pena l ty shall be doubled if the offender has reof fended wi th in o n e year of a 
prev ious convic t ion which has b e c o m e final ." 

20. Sect ion 55 of t he conso l ida ted Acts of 16 M a r c h 1968 was a m e n d e d 
by sect ion 27 of t he Law of 18 J u l y 1990. Sect ion 55, t hus a m e n d e d , c a m e 
into force on 1 D e c e m b e r 1994. T h e a m e n d m e n t conce rned poin t 1: the 
provision "... if t he dr iver or pe r son a c c o m p a n y i n g a l e a r n e r dr iver is 
obviously d r u n k or exhib i t s visible signs of being d r u n k ; " has b e e n 
rep laced by "... in t he cases re fer red to u n d e r sect ion 60(3) a n d (4) ;" . 

2 1. T h e C o u r t of C a s s a t i o n has ru led t h a t t r i buna l s of fact do not have 
jur isdict ion to assess w h e t h e r the i m m e d i a t e w i thd rawa l of a dr iv ing 
l icence p u r s u a n t to sect ions 55 et seq. of the Road Traffic Acts is 
compa t ib l e with t he Conven t ion because it is not t he role of t he cour t s to 
cr i t ic ise t h e use m a d e by t h e C r o w n p r o s e c u t o r of his powers (Cass . , 
10 May 1995). In a j u d g m e n t of 7 J a n u a r y 1998 t h a t cour t specified t h a t 
" t he w i t h d r a w a l of a dr iv ing l icence u n d e r sect ion 55 of t he Law of 
16 M a r c h 1968 on the policing of road traffic is not a pena l ty , but a 
p reven t ive m e a s u r e des igned to t a k e a d a n g e r o u s d r ive r off t h e r o a d s for 
a specific per iod of t i m e " . 

B. B a n o n d r i v i n g 

22. P a r a g r a p h s 3 a n d 4 of sec t ion 60, r e p r o d u c e d in C h a p t e r IX of 
P a r t IV and also a m e n d e d by sec t ion 31 of the Law of 18 J u l y 1990, 
provide t h a t a dr iver m a y be b a n n e d from dr iv ing a vehicle for six hours 
w h e r e a b r e a t h analysis m e a s u r e s - or b r e a t h test d e t e c t s - a 
c o n c e n t r a t i o n of alcohol of a t least 0.35 mi l l i g r ams pe r l i t re of exha led 
b r e a t h ; w h e r e the dr iver refuses to s u b m i t to a b r e a t h tes t or a b r e a t h 
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analysis ; or w h e r e it is impossible to ca r ry ou t such a tes t for a r eason o t h e r 
t h a n t h e d r ive r ' s refusal a n d t h e dr iver a p p e a r s d r u n k or u n d e r t he 
influence of alcohol . 

C. D i s q u a l i f i c a t i o n f r o m d r i v i n g 

23. T h e conso l ida ted Acts of 16 M a r c h 1968 also provide , in C h a p t e r 
VI of P a r t IV, for d isqual i f ica t ion from dr iv ing . Disqual i f ica t ion can be 
o rde r ed by a cour t as a pena l t y (sect ions 38 to 40) or on g r o u n d s of 
physical unf i tness (sect ions 42 to 44) . Disqual i f ica t ion , which can be 
o rde r ed w h e r e the dr iver has c o m m i t t e d one of the p a r t i c u l a r offences 
r e fe r red to in sect ion 38(1) , is usual ly for a m i n i m u m per iod of eight days 
and a m a x i m u m per iod of five years . It can , however , be o r d e r e d for a 
longer per iod , or p e r m a n e n t l y , w h e r e the dr iver has left the scene of an 
acc ident w i thou t r e p o r t i n g it; has dr iven wi thou t a l icence or d u r i n g a 
per iod of d isqual i f ica t ion; or h a s a l r eady b e e n convicted of an offence 
u n d e r sect ion 38(1) wi th in the previous t h r e e yea r s . 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

24. M r Escoubet appl ied to t he C o m m i s s i o n on 12 S e p t e m b e r 1994. H e 
a l leged t h a t t h e r e had been violat ions of Art ic le 5, Art ic le 6 §§ 1 a n d 2 and 
Art ic le 13 of the Conven t i on . 

25. T h e C o m m i s s i o n dec la red t he appl ica t ion (no. 26780/95) par t ly 
admiss ib le on 9 Apri l 1997. 

In i ts r e p o r t of 12 M a r c h 1998 ( fo rmer Ar t ic le 31 of t he C o n v e n t i o n ) , it 
expressed the opinion t h a t t h e r e had not been a v io la t ion of Art ic le 6 § 1 
( e igh t een votes to t h i r t e e n ) . T h e full text of the C o m m i s s i o n ' s opinion a n d 
of t h e d i s s en t i ng op in ion c o n t a i n e d in t h e r e p o r t is r e p r o d u c e d as a n 
a n n e x to this j u d g m e n t . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

26. In the i r m e m o r i a l to t he C o u r t , t he G o v e r n m e n t c o n t e n d e d tha t 
t h e r e had not been a violat ion of Art ic le 6 § 1 of t he Conven t ion . T h e y 
s u b m i t t e d , as t he i r m a i n a r g u m e n t , t h a t t h e app l ica t ion was 
incompa t ib l e ratione materiae wi th Art ic le 6 § 1 of t he Conven t i on and, in 
the a l t e rna t i ve , t h a t it was un founded . 

27. Counse l for t h e app l i can t r e q u e s t e d t he C o u r t to hold tha t t h e 
r e s p o n d e n t S t a t e h a d infr inged Art ic le 6 of t he C o n v e n t i o n or, in the 
a l t e r n a t i v e , t h a t Ar t ic le 13 of t he Conven t i on had b e e n infr inged. H e also 
asked the C o u r t to a w a r d the app l i can t , u n d e r Ar t ic le 4 1 , c o m p e n s a t i o n 
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for pecun ia ry and non-pecun ia ry d a m a g e a n d r e i m b u r s e m e n t of his costs 
and expense s . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F A R T I C L E 6 O F T H E C O N V E N T I O N 

28. M r Escoubet a r g u e d t h a t the i m m e d i a t e w i thd rawa l of his dr iv ing 
licence o r d e r e d by the C r o w n p rosecu to r wi th no possibil i ty of an effective 
appea l to a jud ic ia l body had depr ived h im of his r ight to a " t r i b u n a l " for 
the pu rposes of Art ic le 6 § 1 of t he Conven t ion , the re levant p a r t of which 
r eads as follows: 

"In the d e t e r m i n a t i o n of his civil r ights and ob l iga t ions or of any cr imina l c h a r g e 
aga ins t h i m , everyone is e n t i t l e d to a fair and publ ic hear ing ... by an independent and 
impart ia l tr ibunal e s tab l i shed by law ..." 

T h e G o v e r n m e n t d i s ag reed wi th tha t submiss ion , t he i r ma in a r g u m e n t 
be ing t h a t Art ic le 6 of t he C o n v e n t i o n was inappl icab le to t he p r e s e n t 
case . 

29. Flic app l i can t s u b m i t t e d t h a t the i m m e d i a t e w i t h d r a w a l of his 
d r iv ing l icence, u n d e r sec t ion 55 of t h e conso l ida ted Acts of 16 M a r c h 
1968, u n q u e s t i o n a b l y fell wi th in the field of c r imina l law. U n d e r Belgian 
law, w h e r e a dr iv ing licence was i m m e d i a t e l y w i t h d r a w n , the per iod for 
which it was w i thhe ld was set off aga ins t any per iod of d isqual i f ica t ion 
s u b s e q u e n t l y o rde red in t he event of c r imina l p roceed ings be ing 
in s t i t u t ed in respect of an offence u n d e r sect ion 55. Moreover , t h a t 
provision appl ied to all c i t izens in t he i r capac i ty as road -use r s a n d a 
refusal to h a n d over a dr iv ing licence was pun i shab l e , u n d e r sect ion 58 of 
t he conso l ida ted Acts , by a t e r m of i m p r i s o n m e n t a n d / o r a fine. 

30. T h e G o v e r n m e n t m a i n t a i n e d t h a t Art ic le 6 did not apply to the 
p r e s e n t case , since the m e a s u r e in ques t i on conce rned n e i t h e r a 
"c r imina l c h a r g e " aga ins t the appl ican t nor his "civil r igh ts and 
ob l iga t ions" . 

T h e G o v e r n m e n t laid p a r t i c u l a r e m p h a s i s on t he fact t h a t the 
i m m e d i a t e w i t h d r a w a l of a dr iv ing licence did not p r e suppose an 
inves t iga t ion or a finding of gui l t or innocence . T h e y m a i n t a i n e d t h a t t he 
m e a s u r e was not one imposed u n d e r c r imina l law as def ined by the 
C o u r t ' s case-law. T h e y no ted in th i s connec t ion t h a t the i m m e d i a t e 
w i t h d r a w a l of a d r iv ing l icence was def ined, u n d e r d o m e s t i c law, as an 
a d m i n i s t r a t i v e a n d safety m e a s u r e . T h a t def ini t ion took account of the 
very n a t u r e of t he m e a s u r e , whose only pu rpose was to p ro tec t the public 
f rom a po t en t i a l r isk r e su l t i ng from t h e conduc t of a d a n g e r o u s dr iver . 
Moreover , bo th t he d u r a t i o n a n d scope of the m e a s u r e had been of very 
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m i n i m a l effect, s ince t he app l i can t ' s l icence had been r e t u r n e d to him 
i m m e d i a t e l y upon his r eques t . 

31 . T h e first issue before t he C o u r t is to d e t e r m i n e w h e t h e r Art ic le 6 
of the Conven t ion appl ied to t he i n s t an t case , since t h e p a r t i e s do not 
ag r ee on this point . It m u s t the re fore d e t e r m i n e w h e t h e r a "cr imina l 
c h a r g e " or a "civil" r ight was in issue. 

32. In a s c e r t a i n i n g w h e t h e r t h e r e was a "c r imina l c h a r g e " , t he C o u r t 
has r e g a r d to t h r ee c r i t e r i a : t he legal classification of the m e a s u r e in 
ques t ion in na t iona l law, t he very n a t u r e of the m e a s u r e , and the n a t u r e 
and d e g r e e of sever i ty of t he "pena l t y " (see, a m o n g o t h e r a u t h o r i t i e s , the 
Pier re-Bloch v. F r a n c e j u d g m e n t of 21 O c t o b e r 1997, Reports ofJudgments 
and Decisions 1997-VI, pp . 2224-26, §§ 53-60) . 

33 . As r e g a r d s t he classification in domes t i c law of t he i m m e d i a t e 
w i t h d r a w a l of a d r iv ing l icence, t he C o u r t no tes t ha t , accord ing to the 
C o u r t of C a s s a t i o n , t he i m m e d i a t e w i t h d r a w a l of a dr iv ing licence is not 
a m e a s u r e imposed u n d e r t he c r imina l law, since it is a "prevent ive 
m e a s u r e des igned to t ake a d a n g e r o u s dr iver off t h e roads for a specific 
per iod of t i m e " (see p a r a g r a p h 21 above) . T h e C o u r t also no tes t h a t , in his 
observa t ions lodged wi th t he C o m m i s s i o n , the app l ican t h imse l f s t a t ed 
t h a t t he m e a s u r e was cons idered u n d e r domes t i c law as a safety m e a s u r e 
and not a pena l ty . H e did not r e t r a c t t h a t a s se r t ion in his m e m o r i a l or his 
ora l submiss ions to t he C o u r t . Classif icat ion in d o m e s t i c law is not, 
however , decisive for the pu rposes of t he C o n v e n t i o n , hav ing r ega rd to 
t he a u t o n o m o u s a n d subs tan t ive m e a n i n g to be given to the t e r m 
"c r imina l c h a r g e " (see, for e x a m p l e , t he W e m h o f f v. G e r m a n y j u d g m e n t 
of 27 J u n e 1968, Ser ies A no. 7, pp . 26-27, § 19, a n d the Demicol i v. M a l t a 
j u d g m e n t of 27 A u g u s t 1991, Series A no. 210, pp. 15-16, § 3 1 ) . 

34. T h e C o u r t no t e s fu r the r t h a t t he fact t h a t i m m e d i a t e wi thd rawa l 
is a m e a s u r e gove rned by the consol ida ted Acts of 16 M a r c h 1968, which 
cons t i t u t e a s e p a r a t e c r imina l s t a t u t e , is not decisive. T h e fact t ha t a 
m e a s u r e is provided for in a c r imina l s t a t u t e of a r e s p o n d en t S t a t e does 
not in itself signify t h a t it falls wi th in the scope of Art ic le 6 of the 
Conven t ion . T h a t Art ic le is not appl icable unless t h e r e is a "cr imina l 
c h a r g e " aga ins t a p a r t i c u l a r pe r son (see the N e u m e i s t e r v. Aus t r i a 
j u d g m e n t of 27 J u n e 1968, Ser ies A no. 8, p . 43, § 23, and the A G O S I 
v. the U n i t e d FCingdom j u d g m e n t of 24 O c t o b e r 1986, Series A no. 108, 
p. 22, § 65) , t h a t is, a f ter t he individual has received the "official 
notif icat ion by the c o m p e t e n t a u t h o r i t y of an a l l ega t ion tha t he has 
c o m m i t t e d a c r imina l offence" (see the D e w e e r v. Be lg ium j u d g m e n t of 
27 F e b r u a r y 1980, Ser ies A no. 35, p . 24, § 46) or has been the subject of 
" m e a s u r e s which ca r ry t he impl ica t ion of such a n a l l ega t ion a n d which 
likewise subs tan t ia l ly affect the s i tua t ion of t he suspec t " (see the Foti 
and O t h e r s v. I taly j u d g m e n t of 10 D e c e m b e r 1982, Ser ies A no. 56, p. 18, 
§ 52) . T h e p rocedu ra l s a feguards laid down in Art ic le 6 do not , as a ru le , 
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apply to the var ious p r e l i m i n a r y m e a s u r e s which m a y be t a k e n as pa r t of a 
c r imina l inves t iga t ion before b r i n g i n g a "c r imina l c h a r g e " , such as the 
a r r e s t or in te rv iewing of a suspec t (see t h e Fayed v. t he U n i t e d Fvingdom 
j u d g m e n t of 21 S e p t e m b e r 1994, Ser ies A no. 294-B, pp . 47-48, § 6 1 , and 
the S a u n d e r s v. the U n i t e d K i n g d o m j u d g m e n t of 17 D e c e m b e r 1996, 
Reports 1996-VI, p . 2064, § 67) , m e a s u r e s which may, however , be 
governed by o t h e r provisions of t he C o n v e n t i o n , in pa r t i cu l a r Ar t ic les 3 
and 5 (see, a m o n g o the r a u t h o r i t i e s , t he B r o g a n a n d O t h e r s v. the 
U n i t e d K i n g d o m j u d g m e n t of 29 N o v e m b e r 1988, Series A no. 145-B, 
pp . 29-30, § 5 3 ) . 

35. T h e C o u r t observes t h a t , in t e r m s of Belgian law, t he i m m e d i a t e 
w i t h d r a w a l of the app l i can t ' s dr iv ing licence on 16 J u n e 1994 clearly 
occur red before he was formally cha rged on 4 May 1995 (see p a r a g r a p h s 
9 a n d 13 above) . T h e C o u r t r e i t e r a t e s , however , t h a t the concept of a 
"pena l t y " in Art ic le 7 of the C o n v e n t i o n is, like t he concept of "c r imina l 
c h a r g e " in Art ic le 6 § 1 of the C o n v e n t i o n , an a u t o n o m o u s one . In 
assess ing this issue, the C o u r t is not bound by the indica t ions furnished 
by d o m e s t i c law, which have only a re la t ive va lue (see t he following 
j u d g m e n t s : Enge l and O t h e r s v. t he N e t h e r l a n d s , 8 J u n e 1976, Ser ies A 
no. 22, p . 34, § 8 1 ; O z t u r k v. G e r m a n y , 21 F e b r u a r y 1984, Ser ies A no. 73, 
pp. 17-18, §§ 49-50; Welch v. the U n i t e d K i n g d o m , 9 F e b r u a r y 1995, Ser ies 
A no . 307-A, p. 13, § 27; S c h m a u t z e r v. Aus t r i a , 23 O c t o b e r 1995, Ser ies A 
no. 328-A, p. 13 ,§ 27; and P u t z v. Aus t r i a , 22 F e b r u a r y 1996, Reports 1996-1, 
p . 324, § § 3 1 et scq . ) . It the re fore r e m a i n s to be d e t e r m i n e d w h e t h e r t he 
appl ica t ion of t he m e a s u r e in ques t ion h a d the de facto effect of b r i n g i n g a 
"c r imina l c h a r g e " aga ins t t he app l ican t on account of its n a t u r e and 
r epe rcuss ions (see t he Foti and O t h e r s j u d g m e n t ci ted above) . 

36. W i t h r ega rd to the n a t u r e and sever i ty of t he m e a s u r e , the C o u r t 
r e i t e r a t e s t h a t "accord ing to t he o rd ina ry m e a n i n g of the t e r m s , t h e r e 
genera l ly come wi th in the a m b i t of t he c r imina l law offences t h a t m a k e 
the i r p e r p e t r a t o r l iable to pena l t i e s i n t e n d e d , inter alia, to be d e t e r r e n t 
and usual ly consis t ing of fines and of m e a s u r e s depr iv ing the pe r son of 
his l iber ty" (see t he O z t u r k j u d g m e n t ci ted above, pp. 20-21 , § 53) , 
except " those which by the i r n a t u r e , d u r a t i o n or m a n n e r of execu t ion 
canno t be apprec iab ly d e t r i m e n t a l " (see , on t he subject of dep r iva t ion of 
l iberty, t he Enge l a n d O t h e r s j u d g m e n t c i ted above, pp . 34-35, § 82) . 

37. As r ega rds the n a t u r e of t he m e a s u r e , the C o u r t observes t h a t 
sec t ion 55 of the consol ida ted Acts does not p r e s u p p o s e any inves t iga t ion 
or f inding of guil t a n d t h a t its app l ica t ion is total ly i n d e p e n d e n t of any 
c r imina l p roceed ings which may s u b s e q u e n t l y be b r o u g h t . T h e 
i m m e d i a t e w i t h d r a w a l of a dr iv ing licence a p p e a r s to be a p reven t ive 
m e a s u r e for t he safety of road-use r s , de s igned to t ake a dr iver who is 
po ten t ia l ly d a n g e r o u s to o t h e r r oad -use r s t e m p o r a r i l y off the roads . It 
should be c o m p a r e d wi th t he p r o c e d u r e of issuing a l icence, which is 
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u n d o u b t e d l y an a d m i n i s t r a t i v e p r o c e d u r e and is a i m e d at e n s u r i n g tha t a 
dr iver is fit and qualif ied to dr ive on the publ ic h ighway. T h e i m m e d i a t e 
w i t h d r a w a l of a dr iv ing licence is a p r e c a u t i o n a r y m e a s u r e ; the fact t ha t it 
is an e m e r g e n c y m e a s u r e just i f ies its be ing appl ied i m m e d i a t e l y a n d t h e r e 
is n o t h i n g to ind ica te t h a t its purpose is puni t ive . W i t h d r a w a l of a dr iv ing 
licence is d i s t ingu i shab le from disqual i f icat ion from driving, a m e a s u r e 
o r d e r e d by the c r imina l cour t s a t t he end of c r imina l p roceed ings . In 
such a case, the c r imina l cour t assesses a n d classifies t he facts 
cons t i t u t i ng the offence which may give rise to d isqual i f ica t ion, before 
impos ing disqual i f icat ion for a per iod it d e e m s a p p r o p r i a t e , as a pr inc ipa l 
or secondary pena l t y (see t he Mal ige v. F rance j u d g m e n t of 23 S e p t e m b e r 
1998, Reports 1998-VII, pp . 2935-36, § 38). T h e r e is, moreover , a no tab le 
difference b e t w e e n the m a x i m u m per iod for which disqual i f ica t ion can in 
n o r m a l c i r c u m s t a n c e s be o rde r ed and tha t for which a dr iv ing licence can 
be wi thhe ld af ter i m m e d i a t e w i thd rawa l : five yea r s (or even p e r m a n e n t 
disqual i f icat ion in c e r t a i n c i r c u m s t a n c e s ) in the fo rmer case ; fifteen days 
(which may be inc reased to forty-five in special c i r c u m s t a n c e s ) in t he 
l a t t e r case (see p a r a g r a p h s 19 a n d 23 above) . 

T h e fact t h a t , u n d e r sect ion 57 of the conso l ida ted Acts , t he per iod for 
which a dr iv ing licence is w i thhe ld af ter i m m e d i a t e w i t h d r a w a l is set off 
aga ins t any per iod of d isqual i f ica t ion from dr iv ing s u b s e q u e n t l y o rde r ed 
(see p a r a g r a p h 19 above) does not a p p e a r to be sufficiently significant to 
affect a s s e s s m e n t of t he n a t u r e of the m e a s u r e . 

38. W i t h r e g a r d to t he d e g r e e of severi ty, the C o u r t po in t s out t h a t the 
effect of i m m e d i a t e w i t h d r a w a l of a dr iv ing licence is l imi ted in t i m e , since 
it c anno t be wi thhe ld for m o r e t h a n fifteen days, un less t h e r e a re special 
c i r c u m s t a n c e s a l lowing it to be wi thhe ld for two fu r the r per iods of fifteen 
days (see p a r a g r a p h 19 above) . T h e impac t of such a m e a s u r e , in scope 
and in l eng th , is not sufficiently subs t an t i a l to allow it to be classified as 
a " c r i m i n a l " pena l ty . 

In the in s t an t case t he C o u r t observes t h a t t he w i t h d r a w a l of t he 
app l i can t ' s dr iv ing licence did not cause him significant pre judice , since 
he was able to get it back six days af ter he had h a n d e d it over to the 
police and two days af ter he h a d r e q u e s t e d its r e t u r n (see p a r a g r a p h s 10 
and 11 above) . 

F u r t h e r m o r e , a l t h o u g h sect ion 58 of t he consol ida ted Acts provides 
t h a t a dr iver refus ing to h a n d over his l icence m a y be liable to a t e r m of 
i m p r i s o n m e n t a n d / o r a fine (see p a r a g r a p h 19 above) , for t h a t sect ion to 
apply, not only will the dr iver have refused to h a n d over his l icence, but he 
will have been p r o s e c u t e d in p roceed ings d is t inc t from the wi thd rawa l 
m e a s u r e (see the R a v n s b o r g v. Sweden j u d g m e n t of 23 M a r c h 1994, 
Series A no. 283-B, pp. 30-31 , § 35). 

39. H a v i n g r e g a r d to t he foregoing, t he C o u r t conc ludes t h a t Art icle 6 
is not appl icable u n d e r its c r imina l h e a d . Moreover , the appl icant has not 
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s u b m i t t e d any evidence in suppor t of his a r g u m e n t t h a t a "civil" r ight was 
at issue in t he p r e s e n t case . 

II. A L L E G E D V I O L A T I O N O F ARTICLE 13 O F T H E C O N V E N T I O N 

40. At the end of his m e m o r i a l filed wi th the C o u r t , t he app l ican t 
asked the C o u r t to "hold tha t t h e r e [had] been a violat ion of Art ic le 6 of 
the Conven t i on or, in the a l t e rna t ive , a viola t ion of Art ic le 13". N e i t h e r in 
his m e m o r i a l , nor in his ora l submiss ions to the C o u r t , did t he app l ican t 
m a k e any o t h e r r e fe rence to a compla in t based on Art ic le 13. U n d e r t he 
c i r c u m s t a n c e s , and since no s e p a r a t e issue a p p e a r s to ar i se u n d e r t h a t 
provision, t he C o u r t can see no reason to e x a m i n e it. 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by four teen votes to t h r e e t h a t Ar t ic le 6 of t h e Conven t i on does 
not apply in the in s t an t case; 

2. Holds u n a n i m o u s l y tha t it is not necessa ry to e x a m i n e the compla in t 
based on Art ic le 13 of the Conven t ion . 

D o n e in Engl i sh a n d in F r e n c h , and de l ivered a t a publ ic h e a r i n g in t he 
H u m a n Righ t s Bui ld ing, S t r a sbou rg , on 28 O c t o b e r 1999. 

E l i sabe th PALM 
Pres iden t 

M a u d DE BOER-BUQUICCHIO 
D e p u t y R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of t h e Conven t i on and Rule 74 § 2 of 
t he Rules of C o u r t , the jo in t d i s sen t ing opin ion of Mrs T u l k e n s , 
M r F i schbach and M r Casadeva l l is a n n e x e d to th is j u d g m e n t . 

E.P. 
M.B. 
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J O I N T D I S S E N T I N G O P I N I O N O F J U D G E S T U L K E N S , 
F I S C H B A C H A N D C A S A D E V A L L 

(Translation) 

Withovit exp res s ing an opinion on the m e r i t s of the app l ican t ' s 
compla in t and t hus w h e t h e r t h e r e has or has not b e e n a violat ion of 
Art ic le 6 of the Conven t i on in t he case b r o u g h t before t h e C o u r t , we 
r eg re t t h a t we a re unab l e , for t he following r easons , to j o in the major i ty 
in ru l ing t h a t "Art ic le 6 of the C o n v e n t i o n does not apply in the in s t an t 
case" . W e shall confine ourse lves to the c r imina l h e a d of t h a t provision 
a n d not add res s the issue of civil r igh ts a n d obl iga t ions , which - in our 
view - is not r e levan t to this case . 

1. Ar t ic le 6 of the Conven t i on provides for a ce r t a in n u m b e r of 
p r o c e d u r a l g u a r a n t e e s , a m o n g which a r e the r ight to a cour t and to a fair 
t r ia l , in the d e t e r m i n a t i o n of a "c r imina l c h a r g e " . In t h a t connec t ion it is 
a p p a r e n t from a n u m b e r of j u d g m e n t s of t he C o u r t t h a t while the 
d e t e r m i n a t i o n of the legal classif ication of the " p e n a l t i e s " provided for in 
domes t i c law r e m a i n s a m a t t e r for t he sovere ign will of the S t a t e , the 
C o u r t reserves t he power to review t h a t classif ication in o r d e r to avoid it 
l ead ing to r esu l t s i ncompa t ib l e w^ith t he object and pu rpose of the 
Conven t i on (see, a m o n g o t h e r au tho r i t i e s , t he O z t u r k v. G e r m a n y 
j u d g m e n t of 21 F e b r u a r y 1984, Ser ies A no. 73, pp. 17-18, § 49) . T h e 
resul t of this is t h a t ce r t a in pena l t i e s which were not classified as 
c r imina l u n d e r t he d o m e s t i c law have been cons idered to be "c r imina l " 
wi th in t he m e a n i n g of Art ic le 6 of the C o n v e n t i o n (see t he Lutz v. 
G e r m a n y j u d g m e n t of 25 A u g u s t 1987, Ser ies A no. 123; the W e b e r v. 
Swi tzer land j u d g m e n t of 22 May 1990, Series A no. 177; a n d the Demicol i 
v. M a l t a j u d g m e n t of 27 Augus t 1991, Series A no. 210). T h e decisions in 
those cases e n s h r i n e t he pr inciple t h a t t h e concept of "c r imina l c h a r g e " is 
a n a u t o n o m o u s one as used in, a n d for the pu rpos e s of, t he C o n v e n t i o n for 
the P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s . 

Since the Enge l and O t h e r s v. the N e t h e r l a n d s j u d g m e n t of 8 J u n e 1976 
(Series A no. 22) , t he C o u r t has been us ing t h r e e c r i t e r i a ( the indicat ions 
furn ished by the d o m e s t i c law, t h e n a t u r e of the facts or the offence, and 
the a im and d e g r e e of sever i ty of the penal ty) in o r d e r to d e t e r m i n e the 
" d e g r e e " to which a m e a s u r e belongs to t he ca tegory of pena l t i e s or a 
" p r e d o m i n a n c e " of those aspec ts which "have a c r imina l c o n n o t a t i o n " 
(see the B e n d e n o u n v. F rance j u d g m e n t of 24 F e b r u a r y 1994, Series A 
no. 284, p. 20, § 47) . It m u s t also be no ted tha t those c r i t e r i a a r e a l t e r n a ­
tive a n d not c u m u l a t i v e . 

Last ly, a l t h o u g h - as s t a t e d in the j u d g m e n t - " [ c l a s s i f i c a t i o n in 
domes t i c law is not , however , decisive for the purposes of the 
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C o n v e n t i o n " (see p a r a g r a p h 33) , t he C o u r t has , neve r the l e s s , s t a t e d on 
m a n y occasions tha t it will not apply its m e t h o d of i n t e r p r e t a t i o n unless 
t h e na t i ona l law con ta ins e l e m e n t s which make it impossible for t he 
g u a r a n t e e s u n d e r Art ic le 6 to apply: the a u t o n o m y of t he not ion of a 
c r imina l c h a r g e works "one way" only. T h e pu rpose of an a u t o n o m o u s 
i n t e r p r e t a t i o n is to secure p r o c e d u r a l g u a r a n t e e s to those subject to t he 
ju r i sd i c t ion of the cour t s w h e r e t he classif ication u n d e r the domes t i c law 
migh t res t r ic t the scope of t he Conven t i on . W h e r e t h e r e a re sufficient 
factors in t he na t iona l law to ind ica te t h a t t he m e a s u r e in ques t i on 
be longs to t he c r imina l s p h e r e , it is pa radox ica l to t ake t he oppos i te view 
and rule out the app l ica t ion of Art ic le 6 of the Conven t ion . 

2. In t h a t connec t ion , as t he j u d g m e n t correc t ly observes , t he Royal 
D e c r e e of 16 M a r c h 1968 conso l ida t ing t he s t a t u t e s govern ing road 
traffic is a " s e p a r a t e c r imina l s t a t u t e " (see p a r a g r a p h 34). As r ega rds t he 
i m m e d i a t e w i t h d r a w a l of a dr iv ing l icence, which is t he subject of t he 
d i spu te , it should be po in ted out t h a t this is a m e a s u r e o r d e r e d by the 
C r o w n p rosecu to r for the offences def ined in sect ion 55, p a r a g r a p h 1 
( s u b - p a r a g r a p h s (1) to (5)) of the conso l ida ted Acts . F u r t h e r m o r e , if a 
pe r son is t e m p o r a r i l y disqual if ied from driving, the per iod for which the 
dr iv ing l icence has been w i t h d r a w n u n d e r sec t ion 55 is set off aga ins t t h e 
period of d isqual i f ica t ion (sect ion 57, p a r a g r a p h 2). 

3. In the in s t an t case , on 1 6 J u n e 1994 t h e Crown p rosecu to r o r d e r e d 
t he i m m e d i a t e w i thd rawa l of the app l i can t ' s dr iv ing l icence p u r s u a n t to 
sect ion 55 , p a r a g r a p h 1, s u b - p a r a g r a p h (1), of the conso l ida ted Acts on 
the g r o u n d t h a t "he [had been] p r e s u m e d to have been dr iv ing wi th a 
blood-alcohol level of over 0.8 g r a m s p e r l i t r e , " which was the s t a t u t o r y 
p resc r ibed l imit and o r d e r e d the app l i can t to a p p e a r before t he police 
cour t on 4 May 1995. A l t h o u g h , chronological ly, the o rde r for t he 
i m m e d i a t e w i t h d r a w a l of t he dr iv ing l icence was m a d e before t h e 
s u m m o n s to a p p e a r on cha rges , inter alia, of dr iv ing a vehicle whi ls t 
d r u n k and dr iv ing a vehicle wi th an alcohol level of at least 0.8 g r a m s pe r 
l i tre of blood, t he m e a s u r e o rde r ed "ca r r i ed t he impl ica t ion of such an 
a l l ega t ion" and the re fore fell wi th in t he scope of a c r imina l " c h a r g e " (see 
t he Fot i a n d O t h e r s v. I ta ly j u d g m e n t of 10 D e c e m b e r 1982, Series A 
no. 56, p . 18, § 52). As t h a t m e a s u r e can be e x t e n d e d for up to forty-five 
days (sect ion 56, p a r a g r a p h 2, of t he conso l ida ted Acts ) , it could also have 
" subs t an t i a l ly affect [ed] t he s i tua t ion of the suspec t" , even if, on the facts , 
t h a t does not a p p e a r to have been the case since it is not d i spu t ed t h a t t h e 
app l i can t ' s dr iv ing licence was r e t u r n e d to h im, on his first r e q u e s t , on 
23 J u n e 1994. 

4. T h e i m m e d i a t e w i t h d r a w a l of a dr iv ing licence is of course a useful 
m e a s u r e which, p robab ly m o r e t h a n a fine or pr ison s e n t e n c e , provides 
society wi th a specific a n d ta i lored r e sponse to dr iv ing offences a n d 
c o n t r i b u t e s to m e e t i n g t he - obvious - need to d i scourage d r u n k e n 
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driving. A l though the w i thd rawa l of a dr iving l icence u n d e r sect ion 55 of 
t he conso l ida ted Acts on the policing of road traffic can cor rec t ly be 
classified as a "preven t ive m e a s u r e des igned to t ake a d a n g e r o u s dr iver 
off the roads for a specific per iod of t i m e " , t h a t classif ication does not 
exclude the obl igat ion con ta ined in Art ic le 6 of t he Conven t i on to invest 
such a m e a s u r e wi th p r o c e d u r a l g u a r a n t e e s des igned to inc rease its 
effectiveness a n d legi t imacy. 
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A. C o m p l a i n t d e c l a r e d a d m i s s i b l e 

29. T h e C o m m i s s i o n has dec la red admiss ib le the app l ican t ' s 
compla in t t h a t , in b r e a c h of Art ic le 6 § 1 of t he Conven t ion , he did not 
have access to a t r i buna l to compla in of t he provis ional w i t h d r a w a l of his 
dr iv ing l icence. 

B. P o i n t at i s s u e 

30. T h e point at issue is w h e t h e r t h e r e has in t he i n s t an t case been a 
violat ion of Art ic le 6 § 1 of the Conven t ion . 

C. As r e g a r d s A r t i c l e 6 o f t h e C o n v e n t i o n 

3 1 . T h e re levant provisions of Ar t ic le 6 § 1 of the Conven t i on read as 
follows: 

"In the d e t e r m i n a t i o n of. . . any cr imina l c h a r g e against h i m , everyone is e n t i t l e d to a 

fair and publ ic h e a r i n g . . . by an i n d e p e n d e n t and impart ia l tr ibunal e s tab l i shed by law ..." 

32. T h e first ques t i on to be decided by the C o m m i s s i o n is w h e t h e r the 
t e m p o r a r y w i t h d r a w a l of a dr iv ing l icence a m o u n t s to a c r imina l pena l ty 
which should be a t t e n d e d by the sa feguards r e q u i r e d by Art ic le 6 § 1 of the 
Conven t ion . 

33 . In t he app l ican t ' s submiss ion , t h e r e can be no doub t t h a t Art icle 6 
of the Conven t i on appl ies in t he i n s t an t case , since i m m e d i a t e wi thd rawa l 
of a dr iv ing l icence is a m e a s u r e imposed u n d e r t he c r imina l law. It should 
be cons ide red as a pena l ty wi th i m m e d i a t e effect des igned to encourage 
dr ivers to obey the r egu la t ions . 

34. R e g a r d i n g the n a t u r e of t he offence, the app l ican t e m p h a s i s e s tha t 
the fact t h a t w i t h d r a w a l of a dr iv ing licence is a m e a s u r e used in a n u m b e r 
of S t a t e s does not m e a n t h a t it compl ies wi th t he E u r o p e a n Conven t ion . 

35. R e g a r d i n g the severi ty of the m e a s u r e , he s u b m i t s tha t the 
w i t h d r a w a l of a d r iver ' s l icence for longer t h a n is necessa ry for his or her 
blood-alcohol level to fall to a legal level is c lear ly a pena l ty . It follows tha t 
w i t h d r a w a l for eight days m u s t be a pena l ty . 

36. T h e app l ican t adds t h a t a pe r son w h o enjoys f reedom of m o v e m e n t 
bu t is forb idden to dr ive a m o t o r vehicle does not enjoy f reedom of 
m o v e m e n t by all legal m e a n s avai lable . F u r t h e r m o r e , t he i m m e d i a t e 
w i t h d r a w a l of a dr iv ing l icence p r even t s the pe r son conce rned from 
dr iving ab road , at least in any S t a t e r e q u i r i n g a na t iona l dr iv ing licence 
or equ iva len t d o c u m e n t a u t h o r i s i n g fore igners or non- res iden t s to drive 
on its t e r r i to ry . 

37. T h e G o v e r n m e n t object on t he g r o u n d t h a t Art ic le 6 § 1 of the 
Conven t i on is inappl icab le . T h e y s u b m i t first t h a t no civil r ight was at 
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s t ake , since t he app l i can t ' s case was p r e d o m i n a n t l y conce rned wi th publ ic 
law. T h e r e is no economic aspect to t he r ight to dr ive , which r e l a t e s , in 
pa r t i cu l a r , to t he f reedom of m o v e m e n t , w h e r e a s its public- law aspec t s 
a r e very wide . 

38. T h e G o v e r n m e n t fu r the r submi t t h a t an analysis of t he different 
c r i t e r i a re l ied on by the E u r o p e a n C o u r t to es tab l i sh w h e t h e r or not a 
p a r t i c u l a r m e a s u r e is imposed u n d e r t he c r imina l law shows t h a t t he 
m e a s u r e in issue m u s t be cons ide red to be an a d m i n i s t r a t i v e and not a 
c r imina l one . 

39. As r e g a r d s the n a t u r e of the offence, t he exp l ana to ry 
m e m o r a n d u m of the law i n t r o d u c i n g the m e a s u r e w h e r e b y a pe r son ' s 
dr iv ing licence can be w i t h d r a w n s t a t e s tha t " w i t h d r a w i n g a dr iver ' s or 
l e a r n e r dr iver ' s licence will t ake a d a n g e r o u s dr iver off t he roads p e n d i n g 
a cour t decision in his or he r case a n d will also e n c o u r a g e dr ivers to obey 
the r egu l a t i ons " . Th i s shows tha t t he a im of t he m e a s u r e is pure ly 
p reven t ive . A n u m b e r of S t a t e s Pa r t i e s to t he Conven t ion , inc lud ing the 
N e t h e r l a n d s a n d G e r m a n y , have provis ions in the i r laws for such 
m e a s u r e s to be imposed in t he i n t e r e s t s of t he safety of road-use r s . 

40. As r e g a r d s the severi ty of t he m e a s u r e , t he G o v e r n m e n t submi t 
t h a t b o t h its d u r a t i o n a n d scope a r e of very m i n i m a l effect. A dr iver 
whose licence is i m m e d i a t e l y w i t h d r a w n r e m a i n s free to be dr iven by 
s o m e o n e else a n d to use public t r a n s p o r t or a vehicle not r e q u i r i n g the 
possession of a dr iv ing l icence. T h e m e a s u r e is not the re fo re of the 
d e g r e e of severi ty r e q u i r e d by the case- law to b r i n g it in to t he c r imina l -
law s p h e r e . 

4 1 . T h e C o m m i s s i o n no tes t ha t , u n d e r t he appl icable provisions of 
Belgian law, i m m e d i a t e w i t h d r a w a l of a dr iv ing l icence can be o r d e r e d , 
inter alia, if t he dr iver of a vehicle exhib i t s visible s igns of be ing d r u n k . It 
is a s h o r t - t e r m m e a s u r e : t he l icence m u s t be r e t u r n e d fifteen days la te r , 
un less p roceed ings a r e b r o u g h t to e x t e n d t h a t per iod , w h e r e u p o n 
submiss ions m u s t first be h e a r d from the dr iver or his lawyer. 

42. C o n s e q u e n t l y , w h e n a dr iv ing licence is i m m e d i a t e l y w i t h d r a w n in 
accordance wi th those provisions, no finding is m a d e as to t he guilt of the 
dr iver , who con t i nues to benefi t from t h e p r e s u m p t i o n of innocence . T h e 
pu rpose of w i t h d r a w i n g a l icence is not t he re fo re to pun i sh the dr iver for 
an offence. It c an , however , be cons ide red as a m e a s u r e necessary to 
pro tec t the public from possible d a n g e r caused by a person suspec ted of 
dr iv ing a vehicle whilst u n d e r the inf luence of alcohol . 

43 . T h a t be ing so, t he i m m e d i a t e w i t h d r a w a l of a dr iv ing licence is j u s t 
one of a n u m b e r of m e a s u r e s imposed in m a n y coun t r i e s in o rde r to 
p ro tec t people from ce r t a in risks a n d to foresta l l offences. It has to be 
accep ted t h a t t he impos i t ion of such m e a s u r e s on pe r sons who have not 
c o m m i t t e d an offence or any o t h e r pun i shab l e act is undes i r ab l e , bu t 
necessa ry to the i r effect iveness. E x a m p l e s which come to mind a r e 
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d e t e n t i o n on r e m a n d in o rde r to p reven t the suspec t from c o m m i t t i n g 
fu r the r offences, which is one of the l eg i t ima t e a ims of d e t e n t i o n , 
accord ing to the laws of a n u m b e r of coun t r i e s a n d even accord ing to 
Art ic le 5 § 1 (c) of the Conven t ion . As d e t e n t i o n on r e m a n d is usual ly 
based only on r easonab le suspicion, t h a t m e a s u r e is in fact one which, in 
the public i n t e r e s t , is s o m e t i m e s imposed even on people who 
s u b s e q u e n t l y t u r n out to be innocen t . T h e re levan t p roceed ings do not 
concern t he d e t e r m i n a t i o n of a c r imina l c h a r g e , so Ar t ic le 6 canno t 
the re fo re be cons idered to apply. 

44. A n o t h e r e x a m p l e of such m e a s u r e s is t he confiscat ion of objects 
cons ide red to be d a n g e r o u s or t he possess ion or i m p o r t a t i o n of which is 
illegal. Objec t s m a y often be confiscated on those g r o u n d s i r respec t ive of 
w h e t h e r a n offence has been c o m m i t t e d and t h e r e l evan t confiscat ion 
p roceed ings do not involve t he d e t e r m i n a t i o n of a c r imina l c h a r g e and do 
not the re fo re fall w i th in Art ic le 6 (see Eur . C o u r t H R , A G O S I v. the 
U n i t e d K i n g d o m j u d g m e n t of 24 O c t o b e r 1986, Series A no. 108). In a 
case conce rn ing the confiscat ion of p r o p e r t y suspec t ed of hav ing been 
unlawfully acqu i r ed by the Mafia, the C o m m i s s i o n s t r e s sed t h a t the 
confiscat ion was a p revent ive m e a s u r e a n d conc luded t h a t the 
confiscat ion compla ined of did not involve a finding of guil t s u b s e q u e n t 
to a c r imina l c h a r g e , a n d did not cons t i t u t e a penal ty . C o n s e q u e n t l y , 
n e i t h e r Art ic le 6 § 2 nor Art ic le 7 of t he C o n v e n t i o n was appl icable in 
t h a t case (see M. v. I taly, app l ica t ion no. 12386/86, C o m m i s s i o n decision 
of 15 Apri l 1991, Decis ions and Repor t s 70, p . 98). 

45 . T h e C o m m i s s i o n also r e i t e r a t e s its finding in m a n y previous cases 
t h a t t he pu rpose of d e p o r t a t i o n m e a s u r e s aga ins t a l iens is to p ro tec t 
society a n d t h a t the r e l evan t p roceed ings canno t be cons ide red to fall 
wi th in the scope of Art ic le 6. 

46. For s imi la r r easons , t he C o m m i s s i o n is of t he opin ion t h a t the 
i m m e d i a t e w i t h d r a w a l of t he app l i can t ' s dr iv ing licence was not done in 
the con tex t of a c r imina l c h a r g e a n d t h a t Art ic le 6 § 1, u n d e r t he c r imina l 
head , is t he re fo re inappl icable . 

47. T h e consequences of i m m e d i a t e l y w i t h d r a w i n g the app l i can t ' s 
dr iving licence were not such as to affect his civil r i gh t s . Accordingly, 
Art icle 6 § 1, u n d e r the civil head , is also inappl icable in t he in s t an t case. 

Conclusion 

48. T h e C o m m i s s i o n concludes , by e i g h t e e n votes to t h i r t e e n , t h a t in 
t he p r e s e n t case t h e r e has been no viola t ion of Art ic le 6 § 1 of the 
Conven t ion . 

M. DE SALVIA 

S e c r e t a r y to t he C o m m i s s i o n 
S. TRECHSEL 

P r e s i d e n t of the C o m m i s s i o n 
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Mr WEITZEL, Mr SOYER, Mr ROZAKIS, Mr NOWICKI, 
Mr BEKES, Mr MUCHA, Mr BIELIUNAS, Mr VILA AMIGO, 

Mrs HION AND Mr NICOLINI 

(Translation) 

T o my r e g r e t , I canno t sha re t he opin ion of the major i ty t h a t Art ic le 6 is 
inappl icable in the ins tan t case or, for t h a t m a t t e r , the r eason ing which 
led to tha t conclusion. 

T h e C o u r t ' s usua l a p p r o a c h in d e t e r m i n i n g w h e t h e r a m e a s u r e is 
imposed u n d e r t he c r imina l law, t he a u t o n o m o u s n a t u r e of which the 
C o u r t has u n d e r s c o r e d on m a n y occasions, is to use t h r e e c r i te r ia : 

(i) Does the tex t def in ing the offence in issue be long, accord ing to t he 
legal sys tem of t he r e s p o n d e n t S t a t e , to c r imina l law? 

(ii) W h a t is the n a t u r e of t he offence? 
(iii) W h a t a re t he n a t u r e a n d d e g r e e of severi ty of the pena l ty t h a t the 

pe r son conce rned r isked incur r ing? 
T h e opin ion of the major i ty e ludes t h a t i n t e r p r e t a t i v e t e c h n i q u e - well-

t e s t ed t h o u g h it is - and , ins tead , m a k e s compar i sons wi th m e a s u r e s a n d 
p r o c e d u r e s which fall ou t s ide the scope of appl ica t ion of Art ic le 6. For my 
pa r t , I cons ider t h a t the issue should be a p p r o a c h e d in accordance wi th t he 
case-law. 

T o my mind , t h e r e can be no doub t t h a t the var ious c i r c u m s t a n c e s 
which, u n d e r sect ion 55 of t he consol ida ted Acts of 16 M a r c h 1968, m a y 
resu l t in the i m m e d i a t e w i t h d r a w a l of a dr iv ing licence cons t i t u t e 
c r imina l offences. Moreover , t he p roceed ings b rough t aga ins t the 
appl ican t following the even t s in re la t ion to which his l icence was 
w i t h d r a w n were ind i spu tab ly c r imina l p roceed ings . 

An e x a m i n a t i o n of the first two c r i t e r i a leads inevi tably to the 
conclusion t h a t the m e a s u r e compla ined of belongs to c r imina l law. 

As r e g a r d s the th i rd c r i t e r ion , it should be po in t ed out t h a t account has 
to be t a k e n of " t he n a t u r e and d e g r e e of sever i ty of t he pena l ty t h a t the 
pe r son conce rned r isked i n c u r r i n g " (see Eu r . C o u r t H R , Ozt i i rk v. 
G e r m a n y j u d g m e n t of 21 F e b r u a r y 1984, Ser ies A no. 73, p . 18, § 50) . In 
the p r e s e n t case t he app l i can t r isked having his dr iv ing licence w i t h d r a w n 
for a m a x i m u m per iod of forty-five days. Admi t t ed ly , af ter an ini t ial per iod 
of fifteen days submiss ions from the dr iver in ques t i on m u s t first be h e a r d 
by a m e m b e r of the Crown p rosecu to r ' s office. As t he c i r c u m s t a n c e s of the 
case will ce r t a in ly not have b e e n e luc ida ted , or even clarified, d u r i n g t h a t 
per iod , I have d o u b t s as to t he a c t u a l scope of such a hea r ing . It should 
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t he re fo re be a s s u m e d , for the pu rposes of assess ing the sever i ty of the 
pena l ty incu r red , t h a t t he dr iver ' s l icence is w i t h d r a w n for forty-five days. 

As t he Conven t i on m u s t be i n t e r p r e t e d in the l ight of p r e sen t -day 
c i r c u m s t a n c e s , the consequences of be ing u n a b l e to drive a ca r for t ha t 
l eng th of t ime c a n n o t be cons idered to be negl ig ible . O n e mere ly has to 
r ead j o b a d v e r t i s e m e n t s to be p e r s u a d e d of th is : it is increas ingly a 
r e q u i r e m e n t of a whole r a n g e of professions tha t c a n d i d a t e s hold a 
dr iv ing l icence a n d indeed own a vehic le . F u r t h e r m o r e , in m a n y cases it 
is imposs ib le to do wi thou t a vehicle in daily life. Lastly, in t he event of 
an i n f r i ngemen t of the consol ida ted Road Traffic Acts , t he cour t s impose 
only a fine and , in the mos t ser ious cases , t e m p o r a r i l y w i t h d r a w the 
offender ' s dr iv ing l icence. Such a m e a s u r e is in itself there fore 
cons ide red to be ser ious in d o m e s t i c law. 

T h e r e m a i n i n g issue is t he n a t u r e of the m e a s u r e in ques t ion . Is the 
pu rpose , as the major i ty affirm, to "p ro tec t the public from possible 
d a n g e r caused by a pe r son suspec t ed of dr iv ing a vehicle whilst u n d e r the 
inf luence of a lcohol" (see p a r a g r a p h 42 of t he repor t )? If t h a t were the 
case , it would be mere ly a safety m e a s u r e which p r o t e c t s b o t h the d r ive r 
and o t h e r road-use r s . 

A compar i son b e t w e e n sect ion 55 of t he conso l ida ted Acts , which was 
appl ied in this case, and sect ion 61 of those Acts is decisive on this point . 

U n d e r sect ion 6 1 , w h e r e t he police or g e n d a r m e r i e ca r ry out a b r e a t h 
test - a r o u t i n e exercise ca r r i ed out a t p r e d e t e r m i n e d t i m e s and places, 
i r respec t ive of a dr iver ' s conduc t - they w i t h d r a w the dr iv ing licence if the 
p resc r ibed l imit has b e e n exceeded . In p rac t i ce , t he offender ' s vehicle is 
immobi l i sed by i m p o u n d i n g the igni t ion key. It is r e t u r n e d to h im or her 
when the tes t shows t h a t t he a m o u n t of alcohol in his or he r blood no 
longer exceeds t he p resc r ibed l imit . In such cases it is ind i spu tab ly a 
safety m e a s u r e which is lifted w h e n t h e r e is no fu r the r clanger. 

However , in t he case envisaged u n d e r sect ion 55(1) , it does not have to 
be proved tha t the dr iver was d r u n k , but mere ly tha t he or she a p p e a r e d or 
was p r e s u m e d to be d r u n k . D e s p i t e th i s , his or h e r d r iv ing l icence is 
w i t h d r a w n for a m u c h longer per iod t h a n the one provided for u n d e r 
section 6 1 . If the w i t h d r a w a l of t he licence were in bo th cases to be 
d e e m e d to be a safety m e a s u r e , t h a t would m e a n t h a t an a p p a r e n t 
d a n g e r is m o r e ser ious t h a n a proven d a n g e r , which a p p e a r s to me to be 
obviously illogical. Moreove r , I fail to see how publ ic safety is p r o t e c t e d by 
w i t h d r a w i n g a dr iv ing l icence for several days but no longer . 

Last ly , t h e c i r c u m s t a n c e s of t he case a r e revea l ing as to t he n a t u r e of 
the m e a s u r e in ques t ion . It was not un t i l t he day af ter t he offence t h a t the 
app l i can t ' s dr iv ing l icence was w i t h d r a w n , tha t is, at a t i m e a t which he 
could not possibly have p r e s e n t e d a d a n g e r of any kind to anybody. Even 
suppos ing t h a t one could reasonab ly a r g u e t he con t r a ry , how would the 
d a n g e r have d i s a p p e a r e d a few days la te r? In o t h e r words , it has not been 
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es tab l i shed tha t safety p r ecau t i ons jus t i f ied t he m e a s u r e imposed on the 
app l i can t . It c a n only be a m e a s u r e imposed in c r imina l p roceed ings 
des igned to pun i sh t he appl ican t for his conduc t and p reven t h im from 
reoffending. 

I shal l end by saying tha t I a m not convinced by the compar i son m a d e in 
p a r a g r a p h 43 of the repor t wi th d e t e n t i o n on r e m a n d . T h e l a t t e r m e a s u r e 
is a t t e n d e d by sa feguards laid down in domes t i c law and Art ic le 5 of the 
C o n v e n t i o n , a n d " inval id" d e t e n t i o n on r e m a n d gives rise to 
c o m p e n s a t i o n , which is not the case w h e r e the w i t h d r a w a l of a dr iv ing 
licence t u r n s out to be " inval id" . 

I t he re fo re conclude tha t Art ic le 6 is appl icable a n d t h a t t h e r e has b e e n 
a violat ion of this provision: the pena l ty was not p r o n o u n c e d by a t r i buna l , 
the app l i can t was unab le to exerc ise his r igh t s of defence a n d no legal 
r e m e d y was avai lable to h im . 
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S O M M A I R E 1 

A c c è s à u n t r i b u n a l - R e t r a i t i m m é d i a t d ' u n p e r m i s d e c o n d u i r e 

A r t i c l e 6 § 1 

Applicabilité - Retrait immédiat d'un permis de conduire - Accusation en matière pénale -

Qualification de la mesure en droit interne - Qualification interne de la mesure de sécurité ne 

ressortissant pas à la matière pénale - Nature de la mesure litigieuse - Retrait immédiat ne 

présupposant aucun constat de culpabilité et n 'ayant pas pour but de punir - Retrait immédiat 

à distinguer de la déchéance du permis, éventuellement prononcée à l'issue d'une procédure pénale 

- Nature et degré de sévérité de la « sanction » - Impact limité de la mesure 

* 
* * 

En juin 1994, le procureur du Roi ordonna le retrait immédiat du permis de 
conduire du requérant, impliqué dans un accident de la circulation, au motif 
allégué d'un état d'alcoolémie supérieur au taux maximum autorisé. Le permis 
du requérant fut saisi le lendemain de l'accident par des policiers. Cinq jours 
après l'accident, le requérant demanda la restitution de son permis et deux jours 
plus lard il le récupéra. En mai 1995, le requérant fut cité à comparaître devant le 
tribunal de police pour répondre de plusieurs préventions dont la conduite d'un 
véhicule en état d'ivresse. Enjuin 1995, le tribunal condamna le requérant à une 
amende et à la déchéance du permis de conduire pour une durée de quarante-cinq 
jours avec imputation du retrait déjà subi. Sur appel du requérant, le tribunal 
correctionnel réduisit la peine d'amende et ramena à huit jours la durée de la 
déchéance du permis de conduire, au motif que la prévention relative à l'état 
d'alcoolémie n'était pas établie. Le requérant se plaint devant la Cour de 
l'absence de possibilité de recourir contre le retrait immédiat de son permis de 
conduire. 

Article 6 (applicabilité) : s'agissant de la qualification en droit interne du retrait 
immédiat, selon la Cour de cassation il s'agit d'une mesure de sécurité et non 
d'une peine ressortissant à la matière pénale. Une telle qualification n'est 
cependant pas déterminante au regard de la Convention. S'agissant de la nature 
de la mesure, le retrait immédiat ne présupposant aucun constat de culpabilité et 
étant indépendant de poursuites pénales éventuelles, apparaît comme une mesure 
de sécurité routière qui vise à retirer provisoirement de la voie publique un 
conducteur qui semble présenter un danger potentiel pour les autres usagers ; 
son caractère d'urgence justifie ainsi son application immédiate, dans laquelle ne 
transparaît pas le but de punir. D'ailleurs, la mesure de retrait immédiat se 
distingue de la déchéance du permis qui pourra être ultérieurement prononcée 
par les juridictions répressives à l'issue d'une procédure relative à une accusation 

1. R é d i g é par le gref fe , il ne lie pas la Cour . 
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en matière pénale. Enfin, quant au degré de sévérité, la mesure de retrait 
immédiat du permis de conduire est limitée dans le temps, en principe à quinze 
jours. L'impact de pareille mesure n'est donc, par son intensité et sa durée, pas 
assez important pour autoriser la qualification de sanction « pénale ». En 
l'espèce, le retrait n'a pas causé un préjudice notable au requérant puisqu'il a eu 
la possibilité de récupérer son permis six jours après l'avoir remis aux policiers et 
deux jours après l'avoir demandé. L'article 6 ne trouve donc pas à s'appliquer sous 
son aspect pénal. Par ailleurs, le requérant n'a pas étayé l'argument selon lequel 
un droit de caractère civil aurait été en cause. 

Conclusion : inapplicabilité de l'article 6 (quatorze voix contre trois). 
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En Eaf fa ire E s c o u b e t c. B e l g i q u e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i t uée , 

c o n f o r m é m e n t à l 'ar t icle 27 de la Conven t i on de s a u v e g a r d e des Dro i t s 

de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la Conven t i on »), telle 

q u ' a m e n d é e p a r le Protocole n" 1 1 1 , et aux c lauses p e r t i n e n t e s de son 

r èg l emen t " , en une G r a n d e C h a m b r e composée des j u g e s d o n t le nom 

suit : 

M'"1' E. ? KLM, présidente, 

M M . A. PASTOR RIDRUEJO, 

L. FERRARI BRAVO, 

G . BONELLO, 

J . MAKARCZYK, 

P . KÛRIS, 

R. TÜRMEN, 

J . - P . COSTA, 

M"'" F . TULKENS, 

V . STRÂZNICKÂ, 

M M . M . FISCHBACH, 

V . BUTKEVYCH, 

J . CASADEVALL, 

M"" H .S . GREVE, 

M M . A . B . BAKA, 

R. MARUSTE, 

M""' S. BOTOUCHAROVA, 

ainsi q u e de M""' M . DE BOER-BUQUICCHIO, grejfière adjointe, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 2 j u i n et 22 s e p t e m b r e 

1999, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té déférée à la C o u r pa r la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e (« la C o m m i s s i o n >>) le 2 n o v e m b r e 1998, d a n s le délai 

de trois mois q u ' o u v r a i e n t les anc iens a r t ic les 32 § 1 et 47 de la 

Conven t ion . A son or ig ine se t rouve une r e q u ê t e (n° 26780/95) d i r igée 

con t re le R o y a u m e de Belg ique et don t un res so r t i s san t f rançais , M . Alain 

Escoube t , avai t saisi la C o m m i s s i o n le 12 s e p t e m b r e 1994 en ve r tu de 

l 'ancien ar t ic le 25. 

La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens ar t ic les 44 et 48 

ainsi q u ' à la déc l a r a t i on belge r e c o n n a i s s a n t la j u r id i c t ion ob l iga to i re de 

1-2. Note du greffe : entré en v i g u e u r le 1" n o v e m b r e 1998. 
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la C o u r (ancien a r t ic le 46) . Elle a pour objet d ' ob ten i r u n e décis ion su r le 

point de savoir si les faits de la cause révè len t un m a n q u e m e n t de l 'Eta t 

d é f e n d e u r aux ex igences de l 'ar t icle 6 § 1 de la Conven t ion . 

2. Le 16 d é c e m b r e 1998, le r e q u é r a n t a dés igné son conseil (ar t ic le 36 

§ 3 du r è g l e m e n t ) . 

3. C o n f o r m é m e n t à l 'ar t icle 5 § 4 du Protocole n° 11, lu en combina i son 

avec les a r t ic les 100 § 1 et 24 § 6 du r è g l e m e n t , u n collège de la G r a n d e 

C h a m b r e a déc idé , le 14 j a n v i e r 1999, q u e l 'affaire sera i t e x a m i n é e pa r la 

G r a n d e C h a m b r e de la Cour . 

4. La G r a n d e C h a m b r e c o m p r e n a i t de plein droi t M""' F. T u l k e n s , juge 

é lue au t i t r e de la Belg ique (ar t ic les 27 § 2 de la C o n v e n t i o n et 24 § 4 d u 

r è g l e m e n t ) , M. L. W i l d h a b e r , p ré s iden t de la Cour , M""' E. P a l m , vice­

presidente de la C o u r , ainsi q u e M . J . - P . C o s t a et M. M. Fischbach, vice-

p r é s i d e n t s de sect ion (ar t ic les 27 § 3 de la Conven t i on et 24 §§ 3 et 5 a) du 

r è g l e m e n t ) . O n t en o u t r e é té dés ignés pour c o m p l é t e r la G r a n d e 

C h a m b r e : M. A. Pas to r Ridrue jo , M. G. Bonello, M. J . Makarczyk , 

M. P. Kûr i s , M. R. T ü r m e n , M"" V. S t râzn ickâ , M. V. Butkevych, 

M. J . Casadeva l l , M"" H .S . Greve , M. A.B. Baka , M. R. M a r u s t e et 

M""' S. Bo toucharova (ar t ic le 24 § 3 du r è g l e m e n t ) . 

5. La C o u r a e s t imé qu ' i l n ' é ta i t pas nécessa i re d ' invi te r la 

C o m m i s s i o n à d é l é g u e r un de ses m e m b r e s pour pa r t i c ipe r à la 

p r o c é d u r e devan t la G r a n d e C h a m b r e . 

6. Le greffier a reçu le m é m o i r e d u r e q u é r a n t le 29 avril 1999 et le 

m é m o i r e du g o u v e r n e m e n t belge (« le G o u v e r n e m e n t ») le 3 m a i 1999. 

7. Ainsi q u ' e n avait déc idé le p r é s iden t de la C o u r , une a u d i e n c e s'est 

dé rou l ée en publ ic le 2 j u i n 1999, au Pala is des Dro i t s de l ' H o m m e à 

S t r a s b o u r g . 

O n t c o m p a r u : 

— pour le Gouvernement 

M. J . LATHOUWERS , consei l ler j u r i d i q u e adjoint , 

chef de service au m i n i s t è r e de la J u s t i c e , agent, 

M' B. VANLERBERGHE , avoca te au b a r r e a u de Bruxe l l e s , conseil ; 

- pour le requérant 

Mc S. KALUGIXA , avocat au b a r r e a u de Bruxel les , conseil. 

E m p ê c h é d ' a ss i s t e r à l ' aud ience , M. W i l d h a b e r a é t é r e m p l a c é en 

qua l i t é de p rés iden t de la G r a n d e C h a m b r e p a r M"" P a l m (art icle 10 du 

r è g l e m e n t ) ; M. L. F e r r a r i Bravo, j u g e s u p p l é a n t , l 'a r e m p l a c é en t a n t q u e 

m e m b r e de la c h a m b r e (ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M'' K a l u g i n a et 

M1' V a n l e r b e r g h e . 
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EN FAIT 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Ala in Escoube t est un ressor t i s san t f rançais , né en 1948. Il réside à 

Bruxe l les (Belg ique) . 

9. Le 16 j u i n 1994 à 18 h 30, le r e q u é r a n t fut impl iqué d a n s un accident 

de la c i rcu la t ion . Informé pa r les a g e n t s de police appe lés su r les l ieux, le 

p r o c u r e u r du Roi de Bruxe l les o r d o n n a le r e t r a i t i m m é d i a t du pe rmis de 

condu i r e du r e q u é r a n t . Le mot i f a l légué étai t un é t a t d 'a lcoolémie 

p r é s u m é s u p é r i e u r à 0,8 g/1 ( g r a m m e pa r l i tre de s a n g ) , t a u x m a x i m u m 

a u t o r i s é en Be lg ique au m o m e n t des faits. C e fait est c e p e n d a n t con tes t é 

p a r le r e q u é r a n t . Le r e q u é r a n t ayan t é té d a n s l ' incapaci té de sat isfaire à 

un test d 'ha le ine qui lui fut proposé sur les l ieux de l ' acc ident , un 

p r é l è v e m e n t s angu in fut fait le 16 j u i n 1994 à 19 h 47. Le r é su l t a t d e 

l ' analyse s a n g u i n e lui fut notifié en ju i l l e t 1994. C e t t e ana lyse révélai t u n 

t a u x d'alcool de 2,51 g/1, soit ap r è s cor rec t ion vu l ' écou lement du t e m p s , 

un t a u x de 2,70 g/1 au m o m e n t de l 'accident . 

10. Le r e q u é r a n t n ' é t a n t pas en possession de son p e r m i s de condu i re 

le 16 j u i n 1994, les a g e n t s de police se r e n d i r e n t le l e n d e m a i n à son 

domici le pour p rocéde r à la m e s u r e de r e t r a i t i m m é d i a t d e ce d o c u m e n t , 

qu i leur fut r e m i s pa r le r e q u é r a n t . 

11. Le 21 juin 1994, le r e q u é r a n t envoya u n e l e t t r e r e c o m m a n d é e au 

p r o c u r e u r du Roi pour d e m a n d e r la r e s t i t u t i on de son p e r m i s de condu i re . 

P a r l e t t r e du 23 j u i n 1994, il fut invité à le r é c u p é r e r , ce qu' i l fit. 

12. Aprè s avoir o b t e n u le r é su l t a t de l 'analyse s a n g u i n e p o u r dosage 

a lcool ique ( p a r a g r a p h e 9 c i -dessus) , le r e q u é r a n t d e m a n d a u n e seconde 

analyse à un a u t r e l abora to i r e médica l le 26 ju i l le t 1994. Il en in forma le 

p r o c u r e u r du Roi le m ê m e j o u r . 

13. P a r exploit d 'hu i ss ie r du 4 ma i 1995, le r e q u é r a n t fut cité par le 

p r o c u r e u r du Roi de Bruxe l les à c o m p a r a î t r e le 15 j u i n 1995 devan t le 

t r i buna l de police de Bruxe l les p o u r r é p o n d r e des p réven t ions de coups et 

b lessures involonta i res (p réven t ion A) , condu i t e d 'un véhicule en é ta t 

d ' ivresse ou d a n s un é t a t a n a l o g u e (p réven t ion B), condu i t e d 'un véhicule 

avec u n e c o n c e n t r a t i o n d'alcool d 'au moins 0,8 g/1 (p réven t ion C ) , refus de 

pr ior i t é à d ro i t e (p réven t ion D) et condu i t e d ' un véhicule sans en avoir eu 

c o n s t a m m e n t le cont rô le (p réven t ion E ) . 

14. Le 29 j u i n 1995, le t r i buna l de police de Bruxel les c o n d a m n a le 

r e q u é r a n t à u n e a m e n d e de 22 500 francs belges (BEF) et à la déchéance 

du p e r m i s de condu i re pour u n e d u r é e de q u a r a n t e - c i n q j o u r s , avec 

i m p u t a t i o n de la pér iode de r e t r a i t déjà subie . Il s u b o r d o n n a é g a l e m e n t 

la r é i n t é g r a t i o n du droi t de condu i r e à la condi t ion d 'avoir sat isfai t à u n 

e x a m e n médica l . Le t r i b u n a l mot iva c o m m e suit sa décision : 
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« I. Q u a n t aux prévent ions A - D et E 

A t t e n d u qu'il résu l te de l ' information p é n a l e et de l ' instruct ion d 'aud ience q u e ces 

trois prévent ions sont é tab l i e s . 

A t t e n d u e n effet que d é b o u c h a n t le 16 juin 1994 vers 18 h 30 à Ixe l les de la rue Sans-

Souci au carrefour formé par c e t t e artère et la rue de la T u l i p e , le p r é v e n u conduisant 

un véhicu le V\V Gol f était tenu de c é d e r la priorité de droite au véh icu le Renau l t Euego 

condui t par M. qui déboucha i t de la rue de la T u l i p e pour se dir iger vers la Porte de 

N a m u r . 

Q u e le p lan a d m i s par le prévenu indique q u e la col l i s ion entre les d e u x v é h i c u l e s s'est 

produi te au mi l i eu du carrefour de sorte q u e c'est en vain que le prévenu plaide q u e son 

véh icu le ayant é t é l o u c h é à l 'arrière, il n'était déjà plus clans le carrefour au m o m e n t de 

l 'accrochage et q u e l 'accident est i m p u t a b l e e x c l u s i v e m e n t au créanc ier d e priorité qui 

aurait c irculé à une v i t e s s e a n o r m a l e m e n t é l evée . 

A t t e n d u qu'au contra ire il y a l ieu de re lever q u e c'est a s s u r é m e n t le prévenu qui , 

o u t r e le fait qu'il n'a pas cédé le p a s s a g e au créanc ier de priori té , n'a pas e u le contrô le 

d e son véh icu le et n'a p a s é t é e n m e s u r e d 'e f fectuer les m a n œ u v r e s qui lui i n c o m b a i e n t , 

d è s lors qu 'après l 'accrochage au carrefour avec le véhicu le R e n a u l t de M., loin de 

pouvoir s 'arrêter , il a c o n t i n u é sur sa l ancée , m o n t a n t sur le trotto ir de la rue L o n g u e 

V i e , au-de là du carrefour , e m b o u t i s s a n t s u c c e s s i v e m e n t d e u x façades d ' i m m e u b l e s et 

d ivers v é h i c u l e s e n s t a t i o n n e m e n t régul i er , a u f lanc droit d e c e s véh icu le s . 

Q u e par b o n h e u r il n'y avait pas de p ié tons sur le trottoir le long des i m m e u b l e s , sauf 

quoi les c o n s é q u e n c e s de la m a n i è r e de c irculer d a n s le c h e f du p r é v e n u , e u s s e n t é t é 

c a t a s t r o p h i q u e s . 

A t t e n d u qu'i l n'en d e m e u r e pas m o i n s q u e l 'accident provoqué par le p r é v e n u a 

e n t r a î n é d e s b l e s s u r e s pour les d e u x pas s age r s du véh icu le Renau l t . 

2. Q u a n t à la prévent ion B 

A t t e n d u qu'à l 'arrivée sur p lace , la pol ice a re levé que le prévenu se trouvait en é ta t 

d' ivresse m a n i f e s t e , t i tubant , s e n t a n t for tement la boisson. 

A t t e n d u q u e le prévenu n'a pas é t é capable d e souff ler pour se s o u m e t t r e à l 'épreuve 

resp irato ire . 

A t t e n d u qu'à l'arrivée du prévenu au c o m m i s s a r i a t de pol ice , le br igadier principal a 

lui aussi c o n s t a t é q u e le p r é v e n u t i tubai t , q u e s o n ha le ine senta i t la boisson et que le 

m é d e c i n r e q u i s u n e h e u r e a p r è s l 'acc ident , le D o c t e u r V. a é n o n c é e n s o n rapport 

d ' e x a m e n c l in ique q u e si le p r é v e n u ne donna i t pas les a p p a r e n c e s e x t é r i e u r e s 

d' ivresse , a c e p e n d a n t conc lu à ce q u e les s y m p t ô m e s re l evés ré su l t en t de la 

c o n s o m m a t i o n d'alcool et que l ' intéressé est sous l ' inf luence de la boisson, M. Escoubct 

p r é t e n d a n t m ê m e ne pas ê tre e n c a u s e d a n s un acc ident q u e l c o n q u e . 

A t t e n d u q u ' e n t e n d u p lus ieurs h e u r e s après l 'accident , soit à 23 h 10 (après avoir é t é 

écroué) et alors q u e l 'alcootest s'est avéré négatif , le prévenu a déc laré : 

- avoir é t é e m b o u t i par un véh icu le dont il ne sait d'où il v e n a i t ; 

- ne plus se souven ir de rien après le choc , e n c o r e qu'i l n'était ni b lessé , ni 

c o n t u s i o n n é ; 

- qu'il avait bu à son d o m i c i l e une v ing ta ine de b ières sans alcool , puis rectif ié e n 

8 « T o u r t e l » et prendre des m é d i c a m e n t s type m o r p h i n e , en raison de son cancer . 
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A t t e n d u qu'il s 'ensuit que m a n i f e s t e m e n t le s i eur Escoubet a condui t son véhicu le sur 

la voie publ ique alors qu'i l se trouvait en état d' ivresse ou d a n s un é ta t a n a l o g u e 

résul tant d e d r o g u e s ou d e produi t s h a l l u c i n o g è n e s , la preuve pouvant n o t a m m e n t ê t r e 

rapportée par des p r é s o m p t i o n s (cfr. C a s s . 11.12.19H4, Pas . 1985 ,1 , 4 4 9 ) . 

A t t e n d u q u e le prévenu devait savoir qu'il ne pouvait conduire s'il c o n s o m m a i t des 

m é d i c a m e n t s g e n r e m o r p h i n e c o n c o m i t a m m e n t avec de la b ière , m ê m e de type Tourte! . 

Q u e pare i l l e s c o n s o m m a t i o n s ont i n é v i t a b l e m e n t eu u n e inf luence s u r s o n 

c o m p o r t e m e n t au volant , ne sachant m ê m e pas d'où survenai t le créanc ier d e priorité 

et poursuivant sa lancée durant près de 25 m è t r e s , sur le trotto ir au-de là de l 'endroit de 

l 'accrochage , sans réac t ion d ' e v i t e m e n t q u e l c o n q u e . 

A t t e n d u partant q u e la prévent ion tî es t d e m e u r é e é tab l i e . 

3. Q u a n t à la prévent ion C 

A t t e n d u q u e s'il est vrai q u e le Professeur G. a conc lu q u e le d o s a g e d'alcool dans le 

s a n g du prévenu a révé lé 2,51 g r a m m e s par litre au t i tre de t e n e u r du s a n g en alcool, soit 

après correct ion vu l ' é c o u l e m e n t du t e m p s , 2,70 g r a m m e s par l i tre , et q u e la contre-

e x p e r t i s e so l l i c i tée e n t e m p s ut i le , p r a t i q u é e par le P h a r m a c i e n - b i o l o g i s t e , M. a d o n n é 

c o m m e résultat 2 .24 gr. d 'é thanol par litre de sang , ce cpii est n e t t e m e n t supér ieur au 

taux m a x i m a l a d m i s par la loi, n é a n m o i n s le tr ibunal , r e s p e c t u e u x des droits de la 

d é f e n s e et vu q u e la loi p é n a l e est de s tr icte in t erpré ta t ion , e s t i m e q u ' e n l 'occurrence , 

le résul tat d'analyse s a n g u i n e ne peut ê tre pris e n cons idérat ion . 

A t t e n d u en effet q u e le doss i er répress i f révèle q u e le D r V., ayant procédé à 19 h 4 7 à 

la prise de sang , a dû se résoudre à e m p l o y e r son propre matér i e l , vu q u e trois 

v e i n o t u b e s é ta i ent néces sa i re s . 

Q u e le p h a r m a c i e n M. a re levé q u e l ' échant i l lon [à] lui s o u m i s n'était pas c o n t e n u 

d a n s la v é n u l e l éga le et sans indicat ion de la p e r s o n n e i n c r i m i n é e . 

A t t e n d u q u e l 'arrêté royal du 10.6 .1959 é n o n c e en son art ic le 3 q u e c'est l 'autorité 

r e q u é r a n t e qui r e m e t au m é d e c i n une vénu le à laque l l e est joint un dés in fec tant en 

so lut ion a q u e u s e et doit c o n t e n i r du l luorure de s o d i u m , tandis que l 'article 4 é n o n c e 

l 'obl igat ion d 'énoncer [sur] la v é n u l e les n o m et p r é n o m d e la p e r s o n n e qui a subi un 

p r é l è v e m e n t . 

A t t e n d u q u e les p r é l è v e m e n t s s a n g u i n s , e f f ec tués s a n s re spec ter les règ les str ictes 

dudit arrêté royal du 16 .6 .1959, ne peuvent servir de preuve (cfr. Pol ice Spa [N.D.L.R. 

ville d'eau par e x c e l l e n c e ] 7 .2 .1961. Jur . L iège 1960-1961 , 265) ; p a r e i l l e m e n t le 

p r é l è v e m e n t e f fectué au m o y e n d'une s e r i n g u e et non d'une vénu le n'est pas légal et le 

j u g e ne peut e n t en ir c o m p t e (cfr. Corr . A r l o n , 2 0 / 2 / 1 9 7 4 , J u r . L iège 1973-1974 , p. 211 ) . 

A t t e n d u q u e l'article 3 de l 'arrêté royal du 10 j u i n 1959, prescrivant q u ' u n e vénu le 

répondant a u x condi t ions prévues par cet art ic le et par un arrê té min i s t ér i e l (A.M. du 

22 août 1959) sera r e m i s e a u m é d e c i n devant opérer le p r é l è v e m e n t s a n g u i n , par 

l 'autorité c o m p é t e n t e , la v é n u l e ainsi r e m i s e est r é p u t é e , j u s q u ' à p r e u v e du contraire , 

ê t re c o n f o r m e aux prescr ipt ions r é g l e m e n t a i r e s , tandis q u ' u n e ana lyse de s a n g prélevé 

au m o y e n d'une v é n u l e qui n'a pas é té r e m i s e par ladite autor i t é au prat ic ien est d é n u é e 

de force probante s'il n'est pas c o n s t a t é qu'e l le répondai t a u x d i t e s condi t ions 

r é g l e m e n t a i r e s (cfr. C a s s . , 10 .5 .1965 , Pas . 1 9 6 5 , 1 , 9 5 2 ) . 

A t t e n d u partant q u e d a n s le c a s d ' e s p è c e , pour les ra i sons c i -avant é v o q u é e s , le 

D o c t e u r V. ayant dû se ré soudre à ut i l i ser son propre m a t é r i e l , s a n s a u t r e précis ion 

q u a n t à la n o m e n c l a t u r e dudi t matér i e l , la p r é v e n t i o n C n'est pas é tab l i e . 
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(...) 

A t t e n d u q u e les prévent ions stib. A, B, D et E se confondent et procèdent d'un m ê m e 

fait pénal . 

Q u e dès lors il y a l ieu d'appl iquer une seu le pe ine la plus forte , é tant ce l le v i sée par la 

p r é v e n t i o n B. 

A t t e n d u partant q u ' e n raison de l 'absence d ' a n t é c é d e n t judiciaire d a n s le c h e f du 

p r é v e n u e t t e n a n t c o m p t e auss i du fait q u e , s e lon les d i res d e s o n conse i l , M. Escoubet 

souffrirait d'un c a n c e r du larynx, s e u l e l ' amende c i -après é n o n c é e , outre la d é c h é a n c e 

du droit de conduire tout véh icu le a u t o m o t e u r , d é c h é a n c e dont la d u r é e t ient 

n o t a m m e n t c o m p t e des é l é m e n t s c i -dessus , ainsi q u e l 'obl igation de se s o u m e t t r e au 

seul e x a m e n médica l , subordonnant la r é in tégra t ion d a n s le droit de conduire à c e t t e 

sa t i s fac t ion (art ic le 3 8 par. 3 de l'A.R. du 16.3 .1968) du c h e f d e la p r é v e n t i o n B, 

l ' infraction é tant i m p u t a b l e au fait personne l de M. Escoubet et vu qu'il admet 

conduire sous l ' inf luence de m é d i c a m e n t s du type m o r p h i n e , s ' imposent et assureront 

la f inalité des poursu i t e s . » 

15. Sur appe l du r e q u é r a n t , le t r i b u n a l co r rec t ionne l de Bruxel les 

déc l a r a é tab l ies les p réven t ions A, D et E. Il e s t i m a pa r con t r e q u e la 

p r éven t i on B n ' é ta i t pas é tab l ie . Il mot iva ce t t e décis ion c o m m e suit : 

« A t t e n d u sans dot i te q u e les a g e n t s verba l i sant s ont c o n s t a t é qu 'après l 'accident le 

prévenu t i tubait et senta i t f o r t e m e n t la boisson ; q u e le fait de t i tuber après un acc ident 

peut s 'expl iquer par le choc stibi lors de la col l is ion ; que le prévenu a d é m o n t r é , par la 

voie de son conse i l , que la bière sans alcool (dont la c o n s o m m a t i o n est a d m i s e par le 

p r é v e n u ) sent la bière et q u e son o d e u r peut prêter à confus ion par rapport à ce l le de 

l'alcool. » 

16. En conséquence , il c o n d a m n a le r e q u é r a n t à une a m e n d e de 

1 1 250 BEF et à la d é c h é a n c e du p e r m i s de condu i re pour u n e d u r é e de 

huit j o u r s . 

II. LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

A. Le re tra i t i m m é d i a t d u p e r m i s d e c o n d u i r e 

17. La m e s u r e de r e t r a i t i m m é d i a t du p e r m i s de condu i r e a é té 

i n t rodu i t e en Belg ique pa r l 'ar t icle 6 de la loi du 1" aoû t 1963. L 'exposé 

des moti fs de ce t t e loi précise : « le r e t r a i t i m m é d i a t du p e r m i s ou de la 

l icence d ' a p p r e n t i s s a g e c o n t r i b u e r a à r e t i r e r de la c i rcula t ion un 

c o n d u c t e u r d a n g e r e u x et ceci en a t t e n d a n t q u ' u n e décision jud ic i a i r e soit 

pr ise et , en o u t r e , inc i te ra les c o n d u c t e u r s à r e s p e c t e r les r è g l e m e n t s » 

(Doc. Par i . , Séna t , 1962-63, n ° 6 8 ) . 

Ici. Les d iverses d isposi t ions r ég l an t la c i rcula t ion rou t i è r e ont é té 

r e g r o u p é e s d a n s les lois coo rdonnées du 16 m a r s 1968 re la t ives à la police 

d e c i rcu la t ion r o u t i è r e , qu i c o n s t i t u e n t u n e loi péna le pa r t i cu l i è re . L e u r 

T i t r e I, in t i tu lé « R é g l e m e n t a t i o n », d é t e r m i n e n o t a m m e n t les com-

pé tences pour régler la c i rcula t ion sur les diverses voies pub l iques , les 
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c o m p é t e n c e s d ' au to r i s a t i on en m a t i è r e d ' ép reuves et de compé t i t i ons 

spor t ives e m p r u n t a n t la voie pub l ique et prévoit la possibi l i té de c r éa t i on 

de commiss ions consu l ta t ives sur les p r o b l è m e s de c i rcu la t ion et de 

s t a t i o n n e m e n t . Le T i t r e II règle la s ignal i sa t ion sur la voie pub l ique , 

t and i s que le T i t r e III règ le la m a t i è r e du pe rmis de condu i r e . Le T i t r e IV 

est in t i tu lé « Disposi t ions péna le s et m e s u r e s de s û r e t é » et le T i t r e V 

« Act ion pub l ique et ac t ion civile ». 

19. Le chap i t r e VIII des lois coo rdonnées du 16 m a r s 1968, compr i s 

d a n s le T i t r e IV, est in t i tu lé : « R e t r a i t i m m é d i a t d u p e r m i s de condu i re 

ou de la l icence d ' a p p r e n t i s s a g e ». Te l qu ' i l é ta i t appl icable au m o m e n t 

des faits, il c o m p r e n a i t , e n t r e a u t r e s , les disposi t ions su ivan tes . 

A r t i c l e 5 5 

« Sans préjudice des d i spos i t ions de l 'article 46, le p e r m i s de conduire ou le d o c u m e n t 

qui e n tient l ieu peut ê tre ret iré i m m é d i a t e m e n t : 

1. si le c o n d u c t e u r ou la p e r s o n n e qui l ' a c c o m p a g n e en vue de l 'apprent i s sage est 

m a n i f e s t e m e n t ivre ou d o n n e des s i g n e s a p p a r e n t s d ' intox icat ion a lcoo l ique ; 

2. si le c o n d u c t e u r a pris la fuite pour é c h a p p e r aux c o n s t a t a t i o n s ut i l es ; 

3. si l 'accident de rou lage , a p p a r e m m e n t i m p u t a b l e à la faute grave du conducteur , a 

e n t r a î n é pour autrui des b l e s sures graves ou la mort ; 

4. si le c o n d u c t e u r ou la p e r s o n n e qui l ' a c c o m p a g n e en vue de l 'apprent i s sage est 

d é c h u du droit de conduire un véhicu le a u t o m o t e u r de la c a t é g o r i e du véh icu le qu'il 

ut i l ise ; 

5. si le c o n d u c t e u r a c o m m i s une des infract ions graves aux r è g l e m e n t s pris e n 

e x é c u t i o n des p r é s e n t e s lois c o o r d o n n é e s . 

(...) 

Le retrait i m m é d i a t est o r d o n n é soit par le procureur du Roi, soit par l 'auditeur 

mi l i ta ire lorsque l ' infraction est de la c o m p é t e n c e du conse i l de guerre . (...) 

Le c o n d u c t e u r ou la p e r s o n n e qui a c c o m p a g n e , v i sée par les d i spos i t ions reprises au 

p r e m i e r a l inéa , 1" et au d e u x i è m e a l inéa , est t e n u de r e m e t t r e son p e r m i s de conduire 

ou le t i tre qui en tient l ieu sur l ' invitat ion qui lui en est faite par la pol ice ou la 

g e n d a r m e r i e , sur réqu i s i t i on du m i n i s t è r e public qui a o r d o n n é le retrait . A défaut , ce 

min i s t ère public peut o r d o n n e r la sa is ie du d o c u m e n t . 

La pol ice ou la g e n d a r m e r i e c o m m u n i q u e à l ' intéressé q u e l est le m i n i s t è r e public qui 

a ordonné le retrait . » 

A r t i c l e 5 6 

« Le p e r m i s de conduire o u le d o c u m e n t qui e n t ient l ieu peut ê tre res t i tué par le 

m i n i s t è r e publ ic qui e n a o r d o n n é le retrai t , soit d'office, soit à la r e q u ê t e du t i tulaire. 

Il est o b l i g a t o i r e m e n t res t i tué : 

1. après 15 jours , à m o i n s q u e l 'autorité qui a o r d o n n é le retrait ne proroge ce délai 

pour u n e nouve l le pér iode de 15 j o u r s , l ' intéressé ou s o n conse i l é t a n t à sa d e m a n d e 

p r é a l a b l e m e n t e n t e n d u ; c e t t e déc i s ion peut ê tre r e n o u v e l é e u n e fois ; 
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2. lorsque le j u g e ne prononce pas la d é c h é a n c e du permis de conduire ; 

3 . lorsque le t i tulaire d'un p e r m i s é t r a n g e r , qui ne répond pas aux condi t ions fixées 

par le Roi pour pouvoir ob ten ir un p e r m i s de conduire be lge , q u i t t e le terri to ire . » 

A r t i c l e 5 7 

« Si le j u g e prononce la d é c h é a n c e du p e r m i s de condu ire , le p e r m i s de c o n d u i r e o u le 

d o c u m e n t qui en t ient l ieu est r e m i s au greffe pour qu'il soit procédé c o n f o r m é m e n t à 

l 'article 4 6 §§ 2 à 6. 

Si la d é c h é a n c e du droit de conduire est p r o n o n c é e à t itre t e m p o r a i r e , le t e m p s 

pendant l eque l le p e r m i s de conduire ou le d o c u m e n t qui e n t ient l ieu a é té ret iré par 

app l i ca t ion de l'article 55 , a l inéa 1", 1", 2", 3" et 5", est i m p u t é sur la durée de la 

d é c h é a n c e , d é d u c t i o n faite des pér iodes de d é t e n t i o n subies pendant ce t e m p s par le 

c o n d a m n é . » 

A r t i c l e 5 8 

« Les infract ions aux d i spos i t ions de l 'article 5 5 , d e r n i e r a l inéa , sont p u n i e s d'un 

e m p r i s o n n e m e n t d'un j o u r à un m o i s et d 'une a m e n d e d e 10 francs à 5 0 0 francs , ou 

d 'une de ces pe ines s e u l e m e n t . 

En cas de c i rcons tances a t t é n u a n t e s , l ' a m e n d e peut ê tre rédu i t e , sans qu'e l le puisse 

ê tre in fér ieure à 1 franc. 

Les p e i n e s sont d o u b l é e s s'il y a récidive d a n s l 'année à d a t e r d'un j u g e m e n t a n t é r i e u r 

portant c o n d a m n a t i o n et coulé en force de chose j u g é e . » 

20. L 'a r t ic le 55 des lois coo rdonnées du 16 m a r s 1968 a é té modifié p a r 

l 'ar t icle 27 de la loi du 18 ju i l le t 1990. L 'ar t ic le 55 ainsi modifié est e n t r é 

en v igueu r le 1" d é c e m b r e 1994. La modif icat ion a p o r t é sur le point 1 : 

la d isposi t ion « (...) si le c o n d u c t e u r ou la p e r s o n n e qu i l ' a ccompagne en 

vue de l ' app ren t i s sage est m a n i f e s t e m e n t ivre ou d o n n e des s ignes 

a p p a r e n t s d ' in tox ica t ion alcool ique ; » a é té r e m p l a c é e p a r « (...) clans les 

cas visés à l 'ar t icle 60, §§ 3 et 4 ; ». 

2 1 . Selon la C o u r de cassa t ion , les ju r id i c t ions du fond ne sont pas 

c o m p é t e n t e s pour a p p r é c i e r la conformi té des m e s u r e s de r e t r a i t 

i m m é d i a t du p e r m i s de condu i re , en v e r t u des a r t ic les 55 et su ivan ts du 

code de la r o u t e , avec la Conven t ion , d a n s la m e s u r e où il n ' a p p a r t i e n t pas 

au j u g e de c r i t i que r l 'usage q u e fait le m i n i s t è r e publ ic de ses pouvoirs 

(Cass . , 10 m a i 1995). D a n s un a r r ê t du 7 j anv ie r 1998, ce t t e cour a 

précisé q u e « le r e t r a i t du p e r m i s de condu i r e décidé en appl ica t ion de 

l 'ar t icle 55 de la loi du 16 m a r s 1968 re la t ive à la police de la c i rcu la t ion 

rou t i è r e ne cons t i tue pas une sanc t ion ma i s u n e m e s u r e prévent ive qui a 

pour bu t d ' é c a r t e r de la c i rcu la t ion , p o u r un t e m p s d é t e r m i n é , les 

c o n d u c t e u r s d a n g e r e u x ». 

B. L ' i n t e r d i c t i o n d e c o n d u i r e 

22. Les p a r a g r a p h e s 3 et 4 de l 'ar t ic le 60, repr i s au c h a p i t r e IX du 

T i t r e IV et é g a l e m e n t modifié p a r l ' a r t ic le 31 de la loi du 18 ju i l le t 1990, 
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prévoien t l ' in te rd ic t ion de condu i t e d 'un véhicule p o u r une d u r é e de six 

h e u r e s l o r squ 'une analyse d 'ha le ine m e s u r e - ou un test d 'ha le ine 

d é t e c t e - une c o n c e n t r a t i o n d'alcool d ' au moins 0,35 m i l l i g r a m m e p a r 

l i tre d 'a i r a lvéolaire expi ré , lorsqu ' i l y a refus du tes t ou de l 'analyse 

d 'ha le ine ou lorsqu' i l ne peu t pas ê t r e p rocédé à ceux-ci pour u n e a u t r e 

ra i son que le refus et qu ' i l y a a p p a r e n c e d ' ivresse ou d ' i m p r é g n a t i o n 

a lcool ique. 

C. La d é c h é a n c e d u d r o i t d e c o n d u i r e 

23. Les lois coordonnées d u 16 m a r s 1968 prévo ien t é g a l e m e n t , au 

c h a p i t r e VI du T i t r e IV, la possibil i té de d é c h é a n c e du dro i t de condu i re 

u n véhicule . Celle-ci peu t ê t r e p rononcée p a r u n t r i buna l à t i t r e de pe ine 

(ar t ic les 38 à 40) ou pour incapac i té phys ique (ar t ic les 42 à 44) . La peine 

de d é c h é a n c e , qu i p e u t ê t r e p r o n o n c é e lorsque le t i tu la i re du pe rmis a 

c o m m i s une des infract ions pa r t i cu l i è re s visées à l 'ar t ic le 38 § 1, est 

n o r m a l e m e n t de hu i t j o u r s au moins et de cinq ans au plus . Elle peut 

toutefois ê t r e p r o n o n c é e p o u r u n e pé r iode s u p é r i e u r e ou à t i t r e définit if 

en cas de déli t de fuite, de condu i t e sans p e r m i s ou d u r a n t u n e pér iode de 

d é c h é a n c e ou lorsque le t i t u l a i r e a déjà é té c o n d a m n é pour des infract ions 

visées à l 'ar t icle 38 § 1 d a n s les t rois a n n é e s p r é c é d e n t e s . 

PROCÉDURE DEVANT LA COMMISSION 

24. M. Escoubet a saisi la C o m m i s s i o n le 12 s e p t e m b r e 1994 a l l éguan t 

la viola t ion des ar t ic les 5, 6 §§ 1 et 2 et 13 de la Conven t i on . 

25. La C o m m i s s i o n a r e t e n u la r e q u ê t e (n" 26780/95) en pa r t i e le 

9 avril 1997. 

D a n s son r appor t a d o p t é le 12 m a r s 1998 (ancien ar t ic le 31 de la 

C o n v e n t i o n ) , la C o m m i s s i o n conclut , pa r dix-hui t voix con t re t re ize , qu ' i l 

n 'y a pas eu violat ion de l 'ar t icle 6 § 1. Le t ex t e in t ég ra l de son avis et de 

l 'opinion d i ss iden te don t il s ' a ccompagne figure en a n n e x e au p ré sen t 

a r r ê t . 

CONCLUSIONS PRÉSENTÉES À LA COUR 

26. D a n s son m é m o i r e à la C o u r , le G o u v e r n e m e n t conclut à la non-

violat ion de l 'ar t ic le 6 § 1 de la Conven t ion . Il e s t i m e , à t i t r e pr inc ipa l , que 

la r e q u ê t e est i ncompa t ib l e ratione materiae avec l 'ar t ic le 6 § 1 de la 

C o n v e n t i o n e t , à t i t r e subs id ia i re , qu ' e l l e est ma l fondée . 

27. L 'avocat du r e q u é r a n t d e m a n d e à la C o u r de d i re q u e l 'Etat 

d é f e n d e u r a violé l 'ar t ic le 6 de la C o n v e n t i o n et , à dé fau t , q u e l 'ar t icle 13 
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a é t é violé. Il l ' invite aussi à a l louer au r e q u é r a n t , au t i t r e de l 'ar t icle 4 1 , 

u n e i n d e m n i t é pour d o m m a g e m o r a l et m a t é r i e l ainsi q u e le r e m b o u r s e ­

m e n t des frais et d é p e n s . 

EN DROIT 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 DE LA C O N ­

V E N T I O N 

28. M . Escoubet sou t ien t q u e le r e t r a i t i m m é d i a t du p e r m i s de 

condu i r e o r d o n n é p a r le m i n i s t è r e public sans possibil i té de recours 

effectif devan t un o r g a n e jud ic i a i r e l'a privé du droi t à un « t r i buna l » au 

sens de l 'ar t icle 6 § 1 de la Conven t ion , ainsi libellé : 

« T o u t e p e r s o n n e a droit à ce q u e sa c a u s e soit e n t e n d u e é q u i t a b l c m c n t , 

p u b l i q u e m e n t (...) par un tr ibunal i n d é p e n d a n t et impart ia l , établ i par la loi, qui 

d é c i d e r a , soit d e s c o n t e s t a t i o n s sur s e s droi ts et ob l iga t ions de caractère civil, soit du 

b ien- fondé de tou te accusa t ion en m a t i è r e péna le d ir igée contre e l le (...) » 

Le G o u v e r n e m e n t ne souscri t pas à c e t t e thèse , a r g u a n t au p r e m i e r 

chef q u e l 'ar t icle 6 de la Conven t i on ne t rouve pas app l ica t ion en l 'espèce. 

29. D ' a p r è s le r e q u é r a n t , il ne fait a u c u n d o u t e q u e la m e s u r e de 

r e t r a i t i m m é d i a t du p e r m i s de condu i r e , o r d o n n é e sur la base de l 'ar­

ticle 55 des lois coordonnées du 16 m a r s 1968, relève du d o m a i n e péna l . 

En effet, en droi t be lge , la d u r é e du r e t r a i t i m m é d i a t est i m p u t é e sur la 

pe ine de d é c h é a n c e du p e r m i s qui p o u r r a u l t é r i e u r e m e n t ê t r e p rononcée 

au cas où des pou r su i t e s péna le s s e ra i en t engagées pour les faits d a n s le 

cad re desque l s l 'ar t icle 55 a t rouvé appl ica t ion . De plus , ce t t e disposi t ion 

s ' adresse à tous les c i toyens en leur q u a l i t é d ' u sage r s de la rou t e et le refus 

de r e m i s e du p e r m i s est s anc t i onné , aux t e r m e s de l 'ar t icle 58 des lois 

coo rdonnées , p a r u n e peine d ' e m p r i s o n n e m e n t e t /ou d ' a m e n d e . 

30. Selon le G o u v e r n e m e n t , l 'ar t icle 6 ne s ' app l ique pas en l ' espèce, 

p u i s q u e la m e s u r e l i t igieuse ne conce rna i t pas le « bien-fondé d ' une 

accusa t ion en m a t i è r e péna l e » d i r igée con t re le r e q u é r a n t et n 'ava i t pas 

t ra i t à ses « dro i t s et ob l iga t ions de c a r a c t è r e civil ». 

Le G o u v e r n e m e n t soul igne en pa r t i cu l i e r q u e la p r o c é d u r e de r e t r a i t 

i m m é d i a t ne c o m p o r t e ni e x a m e n ni c o n s t a t a t i o n de cu lpabi l i té ou 

d ' i nnocence . Il a l lègue é g a l e m e n t q u e la m e s u r e ne relevai t pas de la 

m a t i è r e péna le , au sens de la j u r i s p r u d e n c e de la Cour . Il no te à cet 

éga rd q u e le r e t r a i t i m m é d i a t du p e r m i s de condu i r e est cons idéré en 

dro i t i n t e r n e c o m m e u n e m e s u r e de police a d m i n i s t r a t i v e et de sécur i t é . 

C e t t e app réc i a t ion est fondée sur la n a t u r e m ê m e de la m e s u r e qui vise 

u n i q u e m e n t à p r o t é g e r le publ ic con t r e un éven tue l r i sque q u e crée le 

c o m p o r t e m e n t d ' un c o n d u c t e u r d a n g e r e u x . P a r a i l leurs , l ' impact de la 

m e s u r e de r e t r a i t é ta i t t r ès m i n i m e , aussi bien d a n s le t e m p s q u ' e n 
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in tens i t é , pu i sque le p e r m i s a é t é r e s t i t ué au r e q u é r a n t i m m é d i a t e m e n t 

ap rè s qu ' i l en eu t fait la d e m a n d e . 

3 1 . La t âche de la C o u r consis te d ' abord à d é t e r m i n e r si l 'ar t ic le 6 de la 

Conven t ion s ' appl iquai t en l 'espèce, pu i sque l 'appl icat ion de ce t te 

disposi t ion fait l 'objet d ' u n e con t roverse e n t r e les p a r t i e s . Elle doit donc 

vérifier si une « accusa t ion en m a t i è r e péna l e » ou u n droi t « de c a r a c t è r e 

civil » é ta i t e n j e u . 

32. Afin de d é t e r m i n e r l ' exis tence d ' u n e « accusa t ion en m a t i è r e 

péna le », la C o u r a éga rd à t rois c r i t è res : la qual i f icat ion j u r i d i q u e de la 

m e s u r e l i t igieuse en droi t na t iona l , la n a t u r e m ê m e de celle-ci, et la 

n a t u r e et le d e g r é de sévér i té de la « sanc t ion » (voir n o t a m m e n t l ' a r rê t 

P ier re-Bloch c. F r a n c e du 21 oc tobre 1997, Recueil des arrêts et décisions 

1997-VL pp. 2224-2226, §§ 53-60). 

33. S 'agissant de la qual i f ica t ion en droi t i n t e r n e du r e t r a i t i m m é d i a t 

de p e r m i s , la C o u r c o n s t a t e q u e selon la C o u r de cassa t ion , le r e t r a i t 

i m m é d i a t de p e r m i s ne ressor t i t pas à la m a t i è r e p é n a l e , puisqu ' i l s 'agit 

d 'une « m e s u r e p réven t ive qui a pour bu t d ' é c a r t e r de la c i rcu la t ion , pour 

un t e m p s d é t e r m i n é , les c o n d u c t e u r s d a n g e r e u x » ( p a r a g r a p h e 21 ci-

dessus ) . La C o u r no te auss i q u e d a n s ses observa t ions déposées devant la 

C o m m i s s i o n , le r e q u é r a n t l u i -même a exposé q u e la m e s u r e est 

cons idérée en dro i t i n t e r n e c o m m e u n e m e s u r e de sécur i t é et non c o m m e 

une pe ine . Il n 'es t pas r evenu sur ce t t e a f f i rmat ion d a n s ses m é m o i r e e t 

plaidoir ie devan t la Cour . La qual i f icat ion en droi t i n t e r n e n 'es t 

c e p e n d a n t pas d é t e r m i n a n t e aux fins de la Conven t ion , eu é g a r d au sens 

a u t o n o m e et m a t é r i e l qu ' i l échet d ' a t t r i b u e r a u x t e r m e s « accusa t ion en 

m a t i è r e péna le » (voir pa r exemple les a r r ê t s W e m h o f f c. A l l e m a g n e du 

27 j u i n 1968, sér ie A n" 7, pp. 26-27, § 19, et Demicol i c. M a l t e du 27 août 

1991, sér ie A n " 210, pp. 15-16, § 3 1 ) . 

34. La C o u r relève ensu i t e q u e le fait q u e le r e t r a i t i m m é d i a t soit régi 

pa r les lois coordonnées du 16 m a r s 1968, qui c o n s t i t u e n t une loi péna le 

pa r t i cu l i è re , ne s a u r a i t ê t r e d é t e r m i n a n t . La c i r cons tance q u ' u n e m e s u r e 

soit p révue pa r une loi péna le de l 'E ta t en cause n ' imp l ique pas , à elle 

seule , qu 'e l le r e n t r e d a n s le c h a m p d ' app l ica t ion de l 'ar t ic le 6 de la 

Conven t ion . Cet ar t ic le n ' e n t r e en j e u q u e l o r s q u ' u n e « accusa t ion en 

m a t i è r e péna l e » est dir igée con t re une p e r s o n n e d é t e r m i n é e ( a r r ê t s 

N e u m e i s t e r c. Au t r i che du 27 j u i n 1968, série A n" 8, p . 43 , § 23, et 

A G O S I c. R o y a u m e - U n i du 24 oc tobre 1986, sér ie A n" 108, p . 22, § 65) , 

c 'es t-à-dire ap rès q u e celle-ci a reçu u n e « not i f icat ion officielle, é m a n a n t 

de l ' au to r i t é c o m p é t e n t e , du r e p r o c h e d 'avoir accompl i u n e infract ion 

péna le » ( a r r ê t D e w e e r c. Be lg ique du 27 février 1980, sér ie A n" 35, p . 24, 

§ 46) ou qu 'e l le a fait l 'objet de « m e s u r e s i m p l i q u a n t un tel r eproche et 

e n t r a î n a n t , elles auss i , des « r épe rcuss ions i m p o r t a n t e s sur la s i tua t ion » 

du suspect » ( a r r ê t Fot i et a u t r e s c. I ta l ie du 10 d é c e m b r e 1982, série A 

n" 56, p . 18, § 52) . Les g a r a n t i e s de p r o c é d u r e édic tées à l 'ar t ic le 6 ne 
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t rouven t en pr inc ipe pas à s ' app l iquer aux diverses m e s u r e s p r é l i m i n a i r e s 

qu i peuven t ê t r e pr ises d a n s le cad re d ' u n e e n q u ê t e péna le avan t q u e ne 

soit p o r t é e u n e « accusa t ion en m a t i è r e p é n a l e », tel les que l ' a r r e s t a t i on 

ou l ' aud i t ion d 'un suspec t ( a r r ê t s Fayed c. R o y a u m e - U n i du 21 s e p t e m b r e 

1994, sér ie A n" 294-B, pp . 47-48, § 6 1 , et S a u n d e r s c. R o y a u m e - U n i du 

17 d é c e m b r e 1996, Recueil 1996-VI, p . 2064, § 67) , de te l les m e s u r e s 

pouvan t toutefois ê t r e régies par d ' a u t r e s d isposi t ions de la Conven t ion , 

n o t a m m e n t p a r ses ar t ic les 3 et 5 (voir p a r m i d ' a u t r e s , a r r ê t Brogan et 

a u t r e s c. R o y a u m e - U n i du 29 n o v e m b r e 1988, sér ie A n" 145-B, pp. 29-30, 

§ 5 3 ) . 

35. La C o u r observe q u e selon le d ro i t be lge , la m e s u r e de r e t r a i t 

i m m é d i a t du 16 j u i n 1994 est c l a i r e m e n t i n t e r v e n u e avant l ' inculpat ion 

formelle du r e q u é r a n t , le 4 ma i 1995 ( p a r a g r a p h e s 9 et 13 c i -dessus) . La 

C o u r r appe l l e toutefois que la not ion de « pe ine » c o n t e n u e à l 'ar t icle 7 de 

la C o n v e n t i o n c o m m e celle « d ' accusa t ion en m a t i è r e péna l e » figurant à 

l 'ar t icle 6 § 1 de la Conven t i on possèden t u n e p o r t é e a u t o n o m e . D a n s son 

ana lyse , elle n 'est pas liée p a r les qual i f ica t ions d o n n é e s p a r le droi t 

i n t e r n e , celles-ci n ' ayan t q u ' u n e va leu r re la t ive ( a r r ê t s Enge l et a u t r e s 

c. Pays-Bas du 8 j u i n 1976, sér ie A n° 22, p . 34, § 8 1 , Ozt i ï rk c. A l l e m a g n e 

du 21 février 1984, sér ie A n" 73, pp. 17-18, §§ 49-50, Welch c. R o y a u m e -

U n i du 9 février 1995, sér ie A n" 307-A, p . 13, § 27, S c h m a u t z e r c. A u t r i ch e 

du 23 oc tobre 1995, sér ie A n" 328-A, p. 13, § 27, et Pu tz c. A u t r i c h e du 

22 février 1996, Recueil 1996-1, p . 324, §§ 31 et suiv.). Il y a donc lieu 

d ' e x a m i n e r si l ' appl ica t ion de la m e s u r e l i t igieuse n ' a pas eu pour 

conséquence que le r e q u é r a n t s 'est t rouvé de facto sous le coup d ' u n e 

« accusa t ion en m a t i è r e péna l e », du fait de sa n a t u r e et de ses 

r épe rcuss ions ( a r r ê t Fot i et a u t r e s , op. cit.). 

36. En ce qui conce rne la n a t u r e et la sévér i té de la m e s u r e , la C o u r 

rappe l le q u e « selon le sens o rd ina i r e des t e r m e s , re lèvent en g é n é r a l du 

dro i t péna l les infract ions don t les a u t e u r s s ' exposent à des peines 

d e s t i n é e s n o t a m m e n t à exe rce r un effet d issuasi f et qui cons i s ten t 

d ' h a b i t u d e en des m e s u r e s pr ivat ives de l iber té et en des a m e n d e s » 

( a r r ê t O z t u r k préc i té , pp. 20-21, § 53) , à l ' except ion de « celles qui pa r 

l eur n a t u r e , l eur d u r é e ou leurs moda l i t é s d ' exécu t ion ne s a u r a i e n t 

c a u s e r u n pré judice i m p o r t a n t » (voir, en m a t i è r e de pr iva t ion de l iber té , 

l ' a r rê t Enge l et a u t r e s p réc i t é , pp . 34-35, § 82) . 

37. Q u a n t à la n a t u r e de la m e s u r e , la C o u r cons t a t e que l 'ar t icle 55 

des lois coo rdonnées ne p r é s u p p o s e a u c u n e x a m e n ou cons ta t de 

cu lpabi l i té et q u e son appl ica t ion est t o t a l e m e n t i n d é p e n d a n t e des 

p o u r s u i t e s péna le s qui p o u r r a i e n t ê t r e u l t é r i e u r e m e n t ins t i tuées . Le 

r e t r a i t i m m é d i a t a p p a r a î t c o m m e u n e m e s u r e p réven t ive d e sécur i t é 

r ou t i è r e qu i vise à r e t i r e r p rov i so i r emen t de la voie pub l ique un 

c o n d u c t e u r qui s emble p r é s e n t e r u n d a n g e r po ten t i e l p o u r les a u t r e s 

u sage r s . Il doit ê t re mis en para l l è le avec la p r o c é d u r e d 'oct roi du 
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p e r m i s , dont le c a r a c t è r e a d m i n i s t r a t i f est i ndub i t ab l e et qu i vise à 

s ' a s su re r q u ' u n e p e r s o n n e r éun i t les capac i t é s et qual i f ica t ions 

nécessa i res p o u r c i rculer sur la voie pub l ique . Le r e t r a i t i m m é d i a t 

s 'analyse en une m e s u r e de p r u d e n c e don t le c a r a c t è r e d ' u rgence 

justifie son appl ica t ion i m m é d i a t e et d a n s laquel le ne t r a n s p a r a î t pas le 

but de puni r . La m e s u r e de r e t r a i t se d i s t ingue de la déchéance d u 

p e r m i s de condu i re , p rononcée pa r les j u r id i c t ions répress ives à l ' issue 

d ' une p r o c é d u r e re la t ive à u n e accusa t ion en m a t i è r e p é n a l e . D a n s 

ce t t e hypo thèse , le j u g e péna l appréc i e les faits const i tu t i fs de 

l ' infraction pouvan t d o n n e r lieu à la d é c h é a n c e du p e r m i s , les qualifie 

et p rononce la d é c h é a n c e p o u r la d u r é e qu ' i l cons idère a d a p t é e , à t i t r e 

de sanc t ion pr inc ipa le ou c o m p l é m e n t a i r e ( a r r ê t Mal ige c. F rance d u 

23 s e p t e m b r e 1998, Recueil 1998-VII, pp. 2935-2936, § 38) . Il existe 

d 'a i l leurs une différence no t ab l e e n t r e la d u r é e m a x i m a l e p o u r laquel le 

la d é c h é a n c e peu t n o r m a l e m e n t ê t r e p rononcée et celle du r e t r a i t 

i m m é d i a t : cinq ans (et possibil i té de d é c h é a n c e définit ive dans 

ce r t a ines c i rcons tances ) p o u r celle-là ; qu inze j o u r s (pouvant ê t r e po r t é s 

à q u a r a n t e - c i n q j o u r s d a n s des c i rcons tances spéciales) p o u r celui-ci 

( p a r a g r a p h e s 19 et 23 c i -dessus) . 

Le fait q u e , se lon l 'ar t icle 57 des lois coo rdonnées , la d u r é e du r e t r a i t 

i m m é d i a t est i m p u t é e sur la d u r é e de la pe ine de d é c h é a n c e du pe rmis qu i 

p o u r r a u l t é r i e u r e m e n t ê t r e p rononcée ( p a r a g r a p h e 19 ci-dessus) ne pa ra î t 

pas suffisant pour influer sur l ' appréc ia t ion de la n a t u r e de la m e s u r e . 

38. Q u a n t au d e g r é de sévér i té , la C o u r rappe l le q u e la m e s u r e d e 

r e t r a i t i m m é d i a t du p e r m i s de condu i re est l imi tée d a n s le t e m p s , 

puisqu 'e l le ne p e u t excéder qu inze j o u r s , sauf c i rcons tance spéciale 

p e r m e t t a n t sa p ro longa t i on pour deux nouvel les pér iodes de qu inze j o u r s 

( p a r a g r a p h e 19 c i -dessus) . L ' impac t de pare i l le m e s u r e n 'es t , p a r son 

in tens i t é et sa d u r é e , pas assez i m p o r t a n t pour au to r i s e r à la qual i f ier de 

sanc t ion « péna le ». 

En l 'espèce, la C o u r observe q u e le r e t r a i t n ' a pas causé u n pré judice 

no tab le au r e q u é r a n t , pu i sque celui-ci a eu la possibi l i té de r é c u p é r e r son 

p e r m i s six jours ap rè s l 'avoir r e m i s aux agen t s de police et deux j o u r s 

après en avoir d e m a n d é la r e s t i t u t i o n ( p a r a g r a p h e s 10 et 11 ci-dessus) . 

En o u t r e , si l ' a r t ic le 58 des lois coordonnées prévoi t la possibil i té de 

p r o n o n c e r u n e pe ine d ' e m p r i s o n n e m e n t e t /ou d ' a m e n d e en cas de refus 

de remise du p e r m i s ( p a r a g r a p h e 19 c i -dessus) , son app l ica t ion impl ique 

non s e u l e m e n t u n refus d ' o b t e m p é r e r mais aussi l ' ouve r tu re d 'une 

p r o c é d u r e péna l e d i s t inc te de la m e s u r e de r e t r a i t ( a r r ê t Ravnsborg 

c. Suède du 23 m a r s 1994, série A n" 283-B, pp. 30-31 , § 35) . 

39. C o m p t e t e n u de ce qu i p r é c è d e , la C o u r a r r ive à la conclus ion q u e 

l 'ar t icle 6 ne t rouve pas à s ' app l ique r sous son aspec t péna l . Pa r a i l leurs , le 

r e q u é r a n t n ' a p r é s e n t é a u c u n é l é m e n t à l ' appu i de l ' a r g u m e n t selon 

lequel u n dro i t « de c a r a c t è r e civil » a u r a i t é té en cause en l 'espèce. 
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II. SUR LA V I O L A T I O N ALLÉGUÉE DE L 'ARTICLE 13 DE LA C O N ­

V E N T I O N 

40. A la fin de son m é m o i r e déposé devan t la Cour , le r e q u é r a n t l 'a 

invi tée à « Di re p o u r droi t q u e l 'ar t icle 6 de la Conven t ion a é té violé et , 

à défau t , q u e l 'ar t icle 13 de la C o n v e n t i o n a é té violé ». Ni d a n s son 

m é m o i r e ni d a n s sa plaidoir ie devan t la C o u r , le r e q u é r a n t n ' a fait 

d ' a u t r e ré fé rence au gr ief qu ' i l t i ra i t de l 'ar t icle 13. D a n s ces condi t ions 

et p u i s q u ' a u c u n e ques t i on d i s t inc te au r e g a r d de ce t t e d isposi t ion ne 

semble se poser , la C o u r ne voit pas de ra i son de l ' examine r . 

P A R C E S M O T I F S , L A C O U R 

1. Dit, pa r q u a t o r z e voix con t re t ro is , q u e l 'ar t icle 6 de la Conven t i on ne 

s ' app l ique pas en l 'espèce ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l n 'es t pas nécessa i re d ' e x a m i n e r le gr ief t i ré de 

l 'ar t ic le 13 de la Conven t ion . 

Fai t en français et en angla i s , puis p rononcé en a u d i e n c e pub l ique au 

Palais des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 28 oc tobre 1999. 

E l i sabe th PALM 

Prés iden t 

M a u d DE BOER-BUQUICCHIO 
Greff ière adjointe 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion d i s s iden te 

c o m m u n e à M r a c T u l k e n s , M. F i schbach et M. Casadeva l l . 

E.P. 
M . B . 
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OPINION DISSIDENTE COMMUNE 
À M™ TULKENS, M. FISCHBACH 

ET M. CASADEVALL, JUGES 

Sans nous p r o n o n c e r sur le bien-fondé du gr ief formulé par le r e q u é r a n t 

et donc sur le point de savoir si l 'ar t ic le 6 de la Conven t ion a ou n 'a pas é té 

violé d a n s l 'affaire qui a é té soumise à la Cour , nous r e g r e t t o n s de ne 

pouvoir souscr i re , p o u r les ra i sons su ivan tes , à la décision de la major i té 

selon laquel le « l 'ar t icle 6 de la C o n v e n t i o n ne s ' appl ique pas en 

l 'espèce ». N o u s nous l imi tons à la m a t i è r e péna l e et nous n ' a b o r d o n s pas 

la ques t ion des droi t s et obl iga t ions de c a r a c t è r e civil qui ne nous pa ra î t 

pas se poser , d e m a n i è r e p e r t i n e n t e , en l 'espèce. 

1. L 'a r t ic le 6 de la Conven t i on prévoit u n c e r t a i n n o m b r e de g a r a n t i e s 

p rocédura l e s , p a r m i lesquel les le droi t à un t r i b u n a l et à un procès 

équ i t ab l e , lorsqu ' i l s 'agit d ' u n e « accusa t ion en m a t i è r e péna le ». A cet 

égard , il r e s sor t de p lus ieurs a r r ê t s de la C o u r q u e si les E t a t s d e m e u r e n t 

souvera ins p o u r d é t e r m i n e r la n a t u r e j u r i d i q u e des « sanc t ions » p révues 

en droi t i n t e r n e , la C o u r se réserve le pouvoir de con t rô le r ce t t e 

qual i f icat ion afin d 'év i te r qu ' e l l e ne conduise à des r é su l t a t s incom­

pa t ib les avec l 'objet et le bu t de la Conven t i on (voir n o t a m m e n t a r r ê t 

Ö z t ü r k c. A l l e m a g n e du 21 février 1984, série A n" 73, pp . 17-18, § 49). Il 

en résu l t e q u e ce r t a ines sanc t ions qui n ' é t a i en t pas qual i f iées de peines en 

droi t i n t e r n e ont pu ê t r e cons idé rées c o m m e re l evan t de la « m a t i è r e 

péna l e » au sens de l 'ar t icle 6 de la Conven t i on ( a r r ê t Lu tz c. A l l e m a g n e 

du 25 août 1987, série A n" 123 ; a r r ê t W e b e r c. Suisse du 22 mai 1990, 

série A n" 177 ; a r r ê t Demicol i c. M a l t e du 27 aoû t 1991, série A n" 210) . 

Ces di f férentes décis ions consac ren t l ' au tonomie de la not ion 

d'« accusa t ion en m a t i è r e péna l e » au r e g a r d et d a n s le con t ex t e de la 

Conven t ion de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés 

f o n d a m e n t a l e s . 

Depu i s l ' a r rê t Enge l et a u t r e s c. Pays-Bas du 8 j u i n 1976, sér ie A n" 22, 

la C o u r uti l ise t rois c r i t è res (les indica t ions du droi t na t iona l , la n a t u r e du 

fait ou de l ' infract ion, le but et le d e g r é de sévér i té de la sanc t ion) qui 

p e r m e t t e n t de d é t e r m i n e r un « degré d ' a p p a r t e n a n c e » d ' une m e s u r e à 

la ca tégor ie d e s pe ines ou u n e « p r é d o m i n a n c e » des aspec t s qui 

« p r é s e n t e n t u n e colora t ion péna le » (a r rê t B e n d e n o u n c. F r a n c e du 

24 février 1994, série A n" 284, p . 20, § 47) . Ces c r i t è res sont , en ou t r e , 

a l t e rna t i f s et non cumula t i f s . 

Enfin, si c o m m e l ' a r rê t le c o n s t a t e , « [l]a qual i f ica t ion en droi t i n t e rne 

n 'es t c e p e n d a n t pas d é t e r m i n a n t e aux fins de la Conven t ion » 

( p a r a g r a p h e 33 de l ' a r r ê t ) , en r e v a n c h e , la C o u r a eu m a i n t e s occasions 

de préc iser q u e sa m é t h o d e d ' i n t e r p r é t a t i o n in te rv ien t u n i q u e m e n t 

lo rsque le droi t na t iona l con t ien t des é l é m e n t s qu i écartent l ' appl icat ion 



84 ARRÊT ESCOUBET c. BELGIQUE - OPINION DISSIDENTE COMMUNE 
À M"" TULKENS, M. FISCHBACH ET M. CASADEVALL, JUGES 

des g a r a n t i e s de l 'ar t icle 6 : l ' au tonomie de la m a t i è r e péna l e est u n e 

a u t o n o m i e « à sens un ique ». La finalité de l ' i n t e r p r é t a t i o n a u t o n o m e est 

la r econna i s sance aux jus t i c iab les de g a r a n t i e s p rocédura l e s là où les 

qual i f ica t ions i n t e r n e s r i s q u e n t d 'affaiblir la p o r t é e d e la C o n v e n t i o n . A 

p a r t i r du m o m e n t où il exis te d a n s le droi t na t iona l su f f i s ammen t 

d ' é l é m e n t s qui p e r m e t t e n t de r a t t a c h e r la m e s u r e l i t igieuse au d o m a i n e 

péna l , il est p a r a d o x a l de p r e n d r e « à con t re -p ied » le droi t i n t e r n e p o u r 

é c a r t e r l ' appl ica t ion de l 'ar t icle 6 de la Conven t i on . 

2. A cet éga rd , c o m m e l 'observe ajuste t i t r e l ' a r rê t , l ' a r rê té royal du 

16 m a r s 1968 p o r t a n t coord ina t ion des lois re la t ives à la c i rcu la t ion 

rou t i è r e cons t i tue une « loi péna le pa r t i cu l i è r e » ( p a r a g r a p h e 34) . Q u a n t 

à la m e s u r e de r e t r a i t i m m é d i a t du p e r m i s de c o n d u i r e , qui fait l 'objet du 

l i t ige, il convient de soul igner qu 'e l le est o r d o n n é e pa r le p r o c u r e u r d u Roi 

et p o u r les inf rac t ions p révues à l 'ar t icle 55 , p r e m i e r a l inéa (1" à 5"), des 

lois coo rdonnées . En o u t r e , si la d é c h é a n c e du droi t de condu i r e est 

p rononcée à t i t r e t e m p o r a i r e , le t e m p s p e n d a n t lequel le p e r m i s a é té 

r e t i r é , p a r appl ica t ion d e l 'ar t ic le 55 , es t i m p u t é su r la d u r é e d e la 

d é c h é a n c e (ar t ic le 57, d e u x i è m e a l inéa ) . 

3. En l 'espèce, le p r o c u r e u r du Roi o r d o n n a , le 16 j u i n 1994, le r e t r a i t 

i m m é d i a t du p e r m i s de condu i re du r e q u é r a n t , sur la base de l 'ar t ic le 55, 

p r e m i e r a l inéa , 1", des lois c o o r d o n n é e s , en ra ison « d ' u n é t a t d ' a lcoolémie 

p r é s u m é s u p é r i e u r à 0,8 g/1 ( g r a m m e pa r l i t re de s a n g ) , t aux m a x i m u m 

au to r i sé en Belg ique au m o m e n t des faits » et il c i ta celui-ci à c o m p a r a î t r e 

devan t le t r i buna l de police le 4 ma i 1995. Si, c h r o n o l o g i q u e m e n t , l 'ordre 

de r e t r a i t i m m é d i a t du pe rmis de condu i r e est i n t e rvenu avan t la c i ta t ion 

à c o m p a r a î t r e pour r é p o n d r e , n o t a m m e n t , des p réven t ions de condu i t e 

d 'un véhicule en é t a t d ' ivresse et de condu i t e d 'un véhicule avec une 

c o n c e n t r a t i o n d 'alcool d ' au moins 0,8 g/1, la m e s u r e o r d o n n é e 

« impl iqua i t c e p e n d a n t n é c e s s a i r e m e n t un tel r ep roche » et s ' inscrivait , 

dès lors , d a n s le c ad re d ' u n e « accusa t ion » en m a t i è r e péna le ( a r r ê t Foti 

et a u t r e s c. I ta l ie du 10 d é c e m b r e 1982, sér ie A n° 56, p . 18, § 52) . C e t t e 

m e s u r e a u r a i t é g a l e m e n t pu , en ra ison du fait q u e sa d u r é e est suscept ib le 

d ' a t t e i n d r e q u a r a n t e - c i n q j o u r s (ar t ic le 56, d e u x i è m e a l inéa , des lois 

c o o r d o n n é e s ) , e n t r a î n e r des « r épe rcuss ions i m p o r t a n t e s su r la s i t ua t ion 

du suspec t », m ê m e si, en l ' espèce, tel ne s emble pas avoir é té le cas 

puisqu ' i l n 'es t pas con te s t é q u e le p e r m i s de condu i r e a é té r e s t i t ué au 

r e q u é r a n t , à sa p r e m i è r e d e m a n d e , le 23 j u i n 1994. 

4. Le r e t r a i t i m m é d i a t du p e r m i s de condu i r e est c e r t a i n e m e n t u n e 

m e s u r e ut i le qu i , s ans d o u t e m i e u x q u e l ' a m e n d e ou l ' e m p r i s o n n e m e n t , 

p e r m e t u n e réac t ion sociale spécif ique et pe r sonna l i s ée en m a t i è r e de 

rou lage et cons t i t ue u n e r éponse aux nécess i t és , év iden tes , de l u t t e r 

con t r e l 'alcool au volant . Si le r e t r a i t du p e r m i s de condu i re , en 

appl ica t ion de l 'ar t icle 55 des lois coo rdonnées sur la police de la 

c i rcu la t ion r o u t i è r e , peu t à j u s t e t i t r e ê t r e qualif ié de « m e s u r e 



ARRÊT ESCOUBET c. BELGIQUE - OPINION DISSIDENTE COMMUNE 85 
À M"" TULKENS, M. FISCHBACH ET M. CASADEVALL, JUGES 

prévent ive qu i a pour bu t d ' é c a r t e r de la c i rcu la t ion , p o u r un t e m p s 

d é t e r m i n é , les c o n d u c t e u r s d a n g e r e u x », ce t t e qual i f ica t ion n 'exclu t pas 

l 'obl igat ion, c o n t e n u e d a n s l 'ar t icle 6 de la Conven t ion , d ' e n t o u r e r la 

m e s u r e de g a r a n t i e s p r o c é d u r a l e s p r o p r e s à en accro î t re l 'efficacité et la 

l ég i t imi té . 
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ANNEXE 

A V I S D E L A C O M M I S S I O N E U R O P É E N N E 

D E S D R O I T S D E L ' H O M M E 1 

( formulé d a n s le r a p p o r t d e la C o m m i s s i o n 2 du 12 m a r s 1998) 

[La C o m m i s s i o n s i é g e a i t clans la c o m p o s i t i o n s u i v a n t e : 

M M . S. TRECHSEL,président, 

J . - C . G E U S , 

M . P . PELLONPÄÄ, 

E . Busirn'iL, 

G A U K U R JÖRUNDSSO.N, 

A . § . G Ö Z Ü B Ü Y Ü K , 

A . W E I T Z E L , 

J . - C . SOYER, 

H . D A N E U U S , 

M""' G . H . T H U N E , 

M M . F . MARTINEZ, 

C L . ROZAKIS, 

M " 1 ' J . L I U D Y , 

M M . L . L O U C A I D E S , 

M . A . NowiCKl, 

I . CABRAI, B A R R I T O , 

B . C O N F O R T I , 

N . BRATZA, 

I . BF.KÉS, 

J . M U C . H A , 

D . SVÂBY, 

G . R E S S , 

A . PEREMO, 

C. B Î R S A N , 

K . H E R N D L , 

E . BIELIÛNAS, 

E . A . A L K E M A , 

M . V I L A A M G Ó , 

M""' M . H I O N , 

M M . R . NIC.OI.INI, 

A . ARABADJIEV, 

et M . M . D E SALVIA, secrétaire.] 

1. T e x t e français or ig inal . 

2. L'avis se réfère à des p a r a g r a p h e s a n t é r i e u r s du rapport de la C o m m i s s i o n , dont le 

in tégra l peut ê tre o b t e n u au greffe de la Cour . 
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A. G r i e f d é c l a r é r e c e v a b l e 

29. La C o m m i s s i o n a déc la ré recevable le gr ief du r e q u é r a n t , selon 

lequel il n ' a pas eu accès à un t r i b u n a l pour se p l a ind re de la m e s u r e d e 

r e t r a i t provisoire de son p e r m i s de condu i re , au mépr i s de l 'ar t ic le 6 § 1 de 

la Conven t i on . 

B. P o i n t e n l i t i g e 

30. Il y a lieu de d é t e r m i n e r s'il y a eu, en l 'espèce, violat ion de 

l 'ar t ic le 6 § 1 de la Conven t ion . 

C. Sur la v i o l a t i o n d e l 'art ic le 6 d e la C o n v e n t i o n 

31 . L 'a r t ic le 6 § 1 de la Conven t ion , en ses d isposi t ions p e r t i n e n t e s en 

l 'espèce, est ainsi libellé : 

« T o u t e p e r s o n n e a droit à ce q u e sa c a u s e soit e n t e n d u e é q u i t a b l e m e n t , 

p u b l i q u e m e n t (...) par un tr ibunal i n d é p e n d a n t et impart ia l , établ i par la loi, qui 

déc idera (...) du b ien- fondé de t o u t e accusa t ion en m a t i è r e p é n a l e d ir igée contre e l le 

(...) » 

32. La C o m m i s s i o n est d ' abord appe lée à se p r o n o n c e r sur la ques t ion 

de savoir si la m e s u r e de r e t r a i t t e m p o r a i r e du p e r m i s de condu i re 

cons t i tue une sanc t ion péna l e devan t ê t r e e n t o u r é e des g a r a n t i e s de 

l 'ar t ic le 6 § 1 de la Conven t ion . 

33. Le r e q u é r a n t e s t ime qu ' i l ne fait a u c u n d o u t e q u e l 'a r t ic le 6 de la 

Conven t i on t rouve à s ' app l ique r en l ' espèce, la m e s u r e de r e t r a i t 

i m m é d i a t du p e r m i s de condu i re re levan t du d o m a i n e péna l . Elle doit 

ê t r e cons idé rée c o m m e une pe ine avec effet i n s t a n t a n é en vue d ' inc i te r 

les c o n d u c t e u r s à r e s p e c t e r les r è g l e m e n t s . 

34. Q u a n t à la n a t u r e de l ' infract ion, le r e q u é r a n t soul igne que ce 

n 'es t pas pa r ce que divers E t a t s conna i s sen t le r e t r a i t du p e r m i s de 

condu i r e q u e ce t t e m e s u r e devient pour a u t a n t conforme à la Conven t ion 

e u r o p é e n n e . 

35. Q u a n t à la sévér i té de la m e s u r e , il sou t i en t qu ' i l est évident que le 

r e t r a i t d 'un pe rmis de condu i re , au -de là du t e m p s é v e n t u e l l e m e n t 

nécessa i re à un c o n d u c t e u r pour reven i r à un t a u x d 'a lcoolémie 

l é g a l e m e n t au to r i s é , cons t i tue une pe ine . A plus forte ra ison, u n r e t r a i t 

p e n d a n t hui t j o u r s cons t i t ue u n e pe ine . 

36. Le r e q u é r a n t a joute q u e le fait pour une p e r s o n n e de se voir 

au to r i s e r à c i rculer l i b r e m e n t , mais i n t e r d i r e de c i rculer au volant d 'un 

véhicule a u t o m o t e u r , a p p a r a î t c o m m e u n e res t r i c t ion à sa l iber té d e 

m o u v e m e n t pa r tous les moyens légaux mis à sa d isposi t ion. Il faut 

d 'a i l leurs re lever q u e le r e t r a i t i m m é d i a t du p e r m i s de condu i re 
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e m p ê c h e la p e r s o n n e conce rnée de condu i r e à l ' é t r a n g e r , du moins d a n s 

tous les E t a t s qu i ex igent un p e r m i s de condu i r e na t iona l ou un t i t r e 

équ iva len t a u t o r i s a n t les é t r a n g e r s ou les non- ré s iden t s à condu i r e sur 

l eur t e r r i t o i r e . 

37. Le G o u v e r n e m e n t excipe de l ' inappl icabi l i té de l 'ar t icle 6 § 1 de la 

Conven t i on . Il fait d ' abord valoir q u ' a u c u n droi t de c a r a c t è r e civil n ' é t a i t 

e n j e u , les a spec t s de droi t publ ic p r é d o m i n a n t en l 'espèce. En effet, le 

droi t de condu i re ne cont ien t a u c u n é l é m e n t p a t r i m o n i a l et a t r a i t 

n o t a m m e n t à la l iber té de m o u v e m e n t , t and i s que les aspec t s publics 

sont é t e n d u s . 

38. Il expose ensu i t e q u e l ' e x a m e n des d i f férents c r i t è res ut i l isés pa r la 

C o u r e u r o p é e n n e pour é tab l i r le c a r a c t è r e p é n a l ou non d ' u n e m e s u r e , 

m o n t r e q u e la m e s u r e l i t igieuse ne s a u r a i t ê t r e cons idé rée c o m m e une 

m e s u r e péna l e , ma i s c o m m e u n e m e s u r e de police a d m i n i s t r a t i v e . 

39. En ce qui conce rne la n a t u r e de l ' infract ion, l 'exposé des motifs de 

la loi ayan t in t rodu i t ce r e t r a i t expose d 'a i l l eurs q u e « le r e t r a i t du p e r m i s 

ou de la l icence d ' a p p r e n t i s s a g e c o n t r i b u e r a à r e t i r e r de la c i rcu la t ion un 

c o n d u c t e u r d a n g e r e u x et ceci en a t t e n d a n t q u ' u n e décision jud ic i a i r e soit 

pr ise e t , en o u t r e , inc i t e ra les c o n d u c t e u r s à r e s p e c t e r les r è g l e m e n t s ». Il 

en ressor t q u e le bu t de la m e s u r e est u n i q u e m e n t préventif . P lus ieurs 

E t a t s pa r t i e s à la Conven t ion , don t les Pays-Bas et l 'A l lemagne , 

conna i s sen t d ' a i l l eurs la possibil i té d ' impose r de tel les m e s u r e s en vue de 

la sécur i t é des u s a g e r s de la r ou t e . 

40. Q u a n t à la sévér i té de la m e s u r e , le G o u v e r n e m e n t fait valoir q u e 

l ' impact de ce t t e m e s u r e est t rès m i n i m e , aussi b ien dans le t e m p s q u ' e n 

i n t ens i t é . Le c o n d u c t e u r ayant fait l 'objet d ' un r e t r a i t i m m é d i a t r e s t e en 

effet l ibre de se faire condu i re , d 'u t i l i ser les t r a n s p o r t s en c o m m u n ou un 

véhicule pour leque l il n 'es t pas nécessa i re de d é t e n i r un p e r m i s . La 

m e s u r e n ' a t t e i n t donc pas le d e g r é de sévér i té requ is p a r la j u r i s p r u ­

dence pour q u e la m a t i è r e puisse ê t r e qual if iée de péna l e . 

4 1 . La C o m m i s s i o n cons ta t e q u e , selon les d isposi t ions appl icables de 

la loi be lge , le r e t r a i t i m m é d i a t d ' un p e r m i s de condu i r e peu t ê t r e 

o r d o n n é , e n t r e a u t r e s , si le c o n d u c t e u r d ' un véhicule d o n n e des signes 

a p p a r e n t s d ' in tox ica t ion a lcool ique. La m e s u r e est de c o u r t e d u r é e : le 

p e r m i s se ra o b l i g a t o i r e m e n t r e s t i t ué ap rè s qu inze j o u r s , sauf si une 

p r o c é d u r e de p ro longa t ion est e n g a g é e , p r o c é d u r e à l 'occasion de 

laquel le l ' in té ressé , ou son conseil , doivent p r é a l a b l e m e n t ê t r e en­

t e n d u s . 

42. P a r c o n s é q u e n t , au m o m e n t où la décis ion de r e t r a i t i m m é d i a t est 

pr ise c o n f o r m é m e n t à ces d isposi t ions , il n 'y a eu a u c u n e c o n s t a t a t i o n 

q u e l c o n q u e de la culpabi l i té de l ' in té ressé , qui bénéficie toujours de la 

p r é s o m p t i o n d ' innocence . Le r e t r a i t n ' a donc pas pour bu t de le pun i r 

p o u r u n e infract ion. P a r c o n t r e , la m e s u r e peu t ê t r e cons idérée c o m m e 

nécessa i re p o u r p r o t é g e r le publ ic c o n t r e u n éven tue l r i sque p r o v e n a n t 
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d ' une p e r s o n n e qu i est soupçonnée d 'avoir condui t un véhicule en é t a t 

d ' ivresse . 

43 . Te l é t a n t le cas, la m e s u r e du r e t r a i t i m m é d i a t s ' insère d a n s une 

série d ' a u t r e s m e s u r e s pr ises d a n s b e a u c o u p de pays afin de p r o t é g e r la 

popu la t ion con t r e ce r t a in s d a n g e r s ou de p réven i r des infrac t ions . O n 

doit a ccep t e r q u e ces m e s u r e s a ien t un effet non souha i t ab l e mais 

nécessa i re à l eur efficacité : le fait qu ' e l l e s pu i s sen t f r apper aussi des 

p e r s o n n e s n ' ayan t c o m m i s a u c u n e infract ion ni aucun a u t r e ac te 

r é p r é h e n s i b l e . O n peu t m e n t i o n n e r , à t i t re d ' e x e m p l e , la d é t e n t i o n 

provisoire , d a n s la m e s u r e où c e t t e m e s u r e est imposée à u n e p e r s o n n e 

afin de l ' empêche r de c o m m e t t r e de nouvel les infract ions , cela é t a n t , 

selon p lus ieurs sys tèmes n a t i o n a u x et m ê m e selon l 'ar t icle 5 § 1 c) de la 

Conven t ion , un des bu t s lég i t imes de la d é t e n t i o n . C o m m e la d é t e n t i o n 

provisoire n ' es t n o r m a l e m e n t fondée q u e sur un soupçon r a i sonnab le , 

elle est en fait, d a n s l ' in té rê t publ ic , imposée m ê m e à un c e r t a i n n o m b r e 

de p e r s o n n e s qui , pa r la su i te , se révè len t i nnocen te s . La p rocédure y 

re la t ive ne conce rne pas la d é t e r m i n a t i o n d ' une accusa t ion en m a t i è r e 

péna l e , et l 'ar t icle 6 ne sau ra i t donc ê t r e cons idéré c o m m e y é t a n t 

appl icable . 

44. U n a u t r e e x e m p l e de m e s u r e s a p p a r t e n a n t à la m ê m e ca tégor ie 

est la confiscation d 'obje ts cons idérés c o m m e d a n g e r e u x ou d o n t la 

possession ou l ' impor t a t i on est i n t e rd i t e . U n e telle confiscat ion peu t 

souvent ê t r e effectuée i n d é p e n d a m m e n t de t ou t e infract ion et la 

p r o c é d u r e re la t ive à pare i l le confiscat ion ne conce rne pas la d é t e r m i ­

na t ion d ' u n e accusa t ion en m a t i è r e péna l e et ne relève donc pas de 

l 'ar t icle 6 (Cour eur . D H , a r r ê t A G O S I c. R o y a u m e - U n i du 24 octobre 

1986, sér ie A n" 108). D a n s une affaire c o n c e r n a n t la confiscat ion de 

p r o p r i é t é soupçonnée d ' ê t r e d 'or ig ine maf ieuse , la C o m m i s s i o n a 

soul igné le c a r a c t è r e p réven t i f de la confiscat ion et a conclu que celle-ci 

ne c o m p o r t a i t pas un cons ta t de culpabi l i té qui sui t u n e accusa t ion et ne 

cons t i tua i t dès lors pas u n e pe ine . Par c o n s é q u e n t , ni l 'ar t icle 6 § 2 ni 

l 'ar t icle 7 de la C o n v e n t i o n n'y é t a i en t appl icables (M. c. I ta l ie , r e q u ê t e 

n" 12386/86, décis ion de la C o m m i s s i o n du 15 avril 1991, Décis ions et 

r a p p o r t s 70, pp. 76-77). 

45. La C o m m i s s i o n rappe l le é g a l e m e n t qu 'e l le a souvent cons idéré 

que des m e s u r e s d 'expuls ion d ' é t r a n g e r s ont pour bu t de p r o t é g e r la 

société et q u e les p r o c é d u r e s y re la t ives ne s a u r a i e n t ê t r e cons idérées 

c o m m e t o m b a n t sous le coup de l 'ar t icle 6. 

46. Pour des ra isons s imi la i res , la C o m m i s s i o n est d 'avis que le r e t r a i t 

i m m é d i a t du p e r m i s de condu i re du r e q u é r a n t ne concerna i t pas u n e 

accusa t ion en m a t i è r e p é n a l e et q u e l 'ar t ic le 6 § 1, d a n s son aspect péna l , 

n 'y est donc pas appl icable . 

47. Il ne ressor t pas non plus q u e le r e t r a i t du p e r m i s de condui re a 

c o m p o r t é des conséquences tel les q u e l'on puisse cons idé re r q u e les 
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dro i t s de c a r a c t è r e civil du r e q u é r a n t é t a i e n t en j e u . P a r c o n s é q u e n t , 

l 'ar t ic le 6 § 1, d a n s son aspect civil, n 'es t pas non plus appl icable d a n s 

c e t t e affaire. 

Conclusion 

48. La C o m m i s s i o n conclut , p a r d ix-hui t voix con t r e t re ize , qu ' i l n 'y a 

pas eu, en l 'espèce, violat ion de l 'ar t icle 6 § 1 de la Conven t ion . 

M . DE SALVIA 

Sec ré t a i r e de la C o m m i s s i o n 

S. TRECHSEL 

P r é s i d e n t de la C o m m i s s i o n 
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OPINION DISSIDENTE DE M. GEUS, 
À LAQUELLE M. BUSUTTIL, M. GÖZÜBÜYÜK, 

M. WEITZEL, M. SOYER, M. ROZAKIS, M. NOWICKI, 
M. BÉKÉS, M. MUCHA, M. BIELIÜNAS, M. VILA AMIGÖ, 

M"" HION ET M. NICOLINI DÉCLARENT SE RALLIER 

A r e g r e t , j e ne puis m e ra l l ier à l 'opinion de la major i t é selon laquel le 

l 'ar t ic le 6 ne sera i t pas appl icable en l 'espèce, pas plus d 'a i l l eurs q u ' a u 

r a i s o n n e m e n t qui a condui t à pare i l le conclusion. 

C l a s s i q u e m e n t , pour d é t e r m i n e r si une m e s u r e relève de la m a t i è r e 

p é n a l e , dont la C o u r a soul igné à m a i n t e s repr i ses le c a r a c t è r e 

a u t o n o m e , celle-ci uti l ise t rois c r i t è res : 

- Le t ex t e déf in issant l ' infract ion en cause ressor t i t - i l ou non au droi t 

péna l d ' ap rè s la t e c h n i q u e j u r i d i q u e de l 'E ta t d é f e n d e u r ? 

- Que l l e est la n a t u r e de l ' infract ion ? 

- Q u e l s sont la n a t u r e et le deg ré de gravi té de la sanc t ion q u e r i squa i t 

de subi r l ' in té ressé ? 

L'avis de la major i t é é lude ce t t e t e chn ique d ' i n t e r p r é t a t i o n p o u r t a n t 

ép rouvée pour p rocéde r pa r c o m p a r a i s o n avec des m e s u r e s et p r o c é d u r e s 

qui s o r t e n t du c h a m p d 'app l ica t ion de l 'ar t icle 6. P o u r m a pa r t , j ' e s t i m e 

qu ' i l y a lieu de p rocéde r c o n f o r m é m e n t à la j u r i s p r u d e n c e . 

II n e m e pa ra î t pas con te s t ab le q u e les d iverses c i r cons tances qu i sont 

suscept ib les , aux t e r m e s de l 'ar t icle 55 des lois coordonnées du 16 m a r s 

1968, d ' ê t r e à l 'or igine d ' une m e s u r e de r e t r a i t i m m é d i a t du p e r m i s d e 

condu i re , cons t i t uen t des infract ions de c a r a c t è r e péna l . D ' a i l l eu r s , le 

r e q u é r a n t , à la sui te des faits ayant jus t i f ié le r e t r a i t de son p e r m i s , a fait 

l 'objet de pou r su i t e s dont le c a r a c t è r e péna l n 'es t pas d i scu té . 

L ' e x a m e n des d e u x p r e m i e r s c r i t è r e s condui t i n é v i t a b l e m e n t à la 

conclusion selon laquel le la m e s u r e con t e s t ée ressor t i t à la m a t i è r e 

p é n a l e . 

P o u r ce qui est du t ro i s i ème c r i t è r e , il convient de r a p p e l e r qu' i l y a lieu 

de p r e n d r e en c o m p t e « la n a t u r e et le d e g r é de g rav i t é de la sanc t ion q u e 

r i squa i t de subir l ' in té ressé » ( C o u r eur . D H , a r r ê t Oz t i i rk c. A l l e m a g n e 

du 21 février 1984, série A n" 73, p . 18, § 50) . En l 'espèce, le r i sque por ta i t 

sur u n r e t r a i t de p e r m i s p e n d a n t q u a r a n t e - c i n q j o u r s au m a x i m u m . Il est 

vrai q u ' a p r è s la p r e m i è r e pér iode de qu inze j o u r s , l ' in té ressé doit ê t r e 

e n t e n d u p r é a l a b l e m e n t pa r un m a g i s t r a t du m i n i s t è r e publ ic . Dès lors 

que , p e n d a n t ce t t e pé r iode , les c i rcons tances de la cause n 'ont 

c e r t a i n e m e n t pas pu ê t r e é luc idées , ni m ê m e éclaircies , j e m e d e m a n d e 

quel le p e u t ê t r e la p o r t é e conc rè t e d ' une tel le aud i t ion . En c o n s é q u e n c e , 

la g rav i té de la sanc t ion e n c o u r u e doit s ' analyser sur la base d 'un r e t r a i t 

de p e r m i s p e n d a n t q u a r a n t e - c i n q j o u r s . 
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La Conven t i on d e v a n t ê t r e lue à la l umiè r e des c i r cons tances ac tue l l es , 

l ' impossibi l i té de condu i r e un véhicule a u t o m o b i l e p e n d a n t une telle 

pé r iode ne sau ra i t ê t r e r e g a r d é e c o m m e négl igeable . Il suffit pour s 'en 

convaincre de lire les offres d ' emplo i : il est de plus en plus souvent exigé 

des c a n d i d a t s qu ' i l s soient t i tu la i res du p e r m i s de condu i re et , de surcro î t , 

possesseurs d ' un véhicule , et ce pour des m é t i e r s t rès d ivers . En o u t r e , 

d a n s b ien des cas , l 'usage d 'un véhicule est ind i spensab le à la vie 

c o u r a n t e . Enfin, en cas d ' inf rac t ion aux lois coo rdonnées re la t ives à la 

c i rcula t ion rou t i è r e , les t r i b u n a u x ne p r o n o n c e n t q u e des pe ines 

d ' a m e n d e , auxque l l e s s 'a joute , d a n s les cas les plus g raves , la suspens ion 

du p e r m i s de condu i re . C 'es t d i re q u ' e n soi u n e telle m e s u r e est cons idérée 

c o m m e grave en droi t i n t e r n e . 

Il r e s t e à e x a m i n e r la n a t u r e de la m e s u r e l i t ig ieuse. Est-el le de s t i née , 

c o m m e l 'affirme la ma jo r i t é , à « p r o t é g e r le publ ic con t r e un éven tue l 

r i sque p r o v e n a n t d ' une p e r s o n n e qu i est soupçonnée d 'avoir condui t un 

véhicule en é t a t d ' ivresse » ( p a r a g r a p h e 42 du r a p p o r t ) ? En ce cas, il 

s ' agi ra i t d ' u n e s imple m e s u r e de sécur i t é p r o t é g e a n t t a n t l ' au tomobi l i s te 

q u e les a u t r e s u s a g e r s de la rou te . 

Sur ce poin t , la c o m p a r a i s o n e n t r e l 'ar t icle 55 des lois coo rdonnées , 

app l iqué en l 'espèce, et l 'ar t icle 61 des m ê m e s lois est d é t e r m i n a n t e . 

Dans ce t t e d e r n i è r e hypo thèse , lo r sque la police ou la g e n d a r m e r i e 

p rocède à un test d ' a lcoo lémie - ce qui se fait à des endro i t s et h e u r e s 

p r é d é t e r m i n é s de m a n i è r e s y s t é m a t i q u e i n d é p e n d a m m e n t du compor ­

t e m e n t des au tomob i l i s t e s - ces au to r i t é s p rocèd en t au r e t r a i t du p e r m i s 

de condu i r e lo r sque le t a u x m a x i m a l fixé pa r la loi est dépassé . D a n s les 

faits, le véhicule du c o n t r e v e n a n t est immobi l i sé p a r la confiscat ion de la 

clé de con tac t du véhicule . L ' au tomob i l i s t e est ensu i t e au to r i s é à 

r e p r e n d r e le volant lo rsque le test révèle q u e la l imi te légale 

d ' a lcoolémie n 'es t plus d é p a s s é e . En pare i l cas, il s 'agit i ncon te s t ab l e ­

m e n t d ' u n e m e s u r e de s û r e t é qui est levée lorsque le d a n g e r a d i spa ru . 

En r evanche , d a n s l ' hypothèse visée à l 'ar t icle 55, 1", le r e t r a i t peu t ê t r e 

jus t i f ié non pa r une in toxica t ion alcool ique d û m e n t c o n s t a t é e mais 

s e u l e m e n t a p p a r e n t e ou supposée . P o u r t a n t , il est a lors p rocédé au 

r e t r a i t du pe rmis pour une d u r é e bien s u p é r i e u r e à celle qui est p r évue 

en app l ica t ion de l 'a r t ic le 6 1 . Si le r e t r a i t du p e r m i s devai t , dans les deux 

cas , s ' ana lyser en u n e m e s u r e de s û r e t é , il faudra i t conclure que le d a n g e r 

a p p a r e n t est plus grave que le d a n g e r avéré , ce qu i m e para î t à l 'évidence 

h e u r t e r la logique. En o u t r e , j e n ' aperço i s pas ce qui p o u r r a i t jus t i f ie r que 

la sécur i t é pub l ique doive ê t r e a s su rée pa r le r e t r a i t du p e r m i s p e n d a n t 

p lus ieurs j o u r s et ne doive plus l ' ê t re e n s u i t e . 

Enfin, les c i r cons tances de la cause sont révé la t r i ces q u a n t à la n a t u r e 

de la m e s u r e l i t ig ieuse. C e n 'es t en effet q u e le l e n d e m a i n des faits que le 

p e r m i s du r e q u é r a n t a é té r e t i r é , c 'es t -à-di re à un m o m e n t où il ne pouvai t 

a s s u r é m e n t plus p r é s e n t e r un q u e l c o n q u e d a n g e r pour a u t r u i . Et à 
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suppose r m ê m e que l 'on puisse r a i s o n n a b l e m e n t cro i re le c o n t r a i r e , en 

quoi ce d a n g e r aura i t - i l d i spa ru q u e l q u e s j o u r s plus t a r d ? En d ' a u t r e s 

t e r m e s , il n 'es t en r ien d é m o n t r é q u e des p r éoccupa t i ons sécur i t a i res 

a u r a i e n t jus t i f ié la m e s u r e prise à l ' égard du r e q u é r a n t . Celle-ci ne peu t 

q u ' ê t r e de n a t u r e péna l e et de s t i née à r é p r i m e r le c o m p o r t e m e n t du 

r e q u é r a n t a u t a n t q u ' à p réven i r la r é i t é r a t i o n des faits qu i lui é t a i en t 

r e p r o c h é s . 

Il r es te à re lever q u e la c o m p a r a i s o n faite au p a r a g r a p h e 43 du rappor t 

avec la d é t e n t i o n provisoire ne me para î t pas conva incan te . C e t t e d e r n i è r e 

m e s u r e est e n t o u r é e des g a r a n t i e s prévues pa r le dro i t i n t e r n e et l 'ar t icle 5 

de la Conven t ion , et , en cas de d é t e n t i o n provisoire « i n o p é r a n t e », il y a 

l ieu à i n d e m n i s a t i o n , ce qui n 'es t pas le cas si le r e t r a i t du p e r m i s s 'avère 

« i n o p é r a n t ». 

Ce la m ' a m è n e à conc lure que l 'ar t icle 6 est appl icable et q u e ce t t e 

d ispos i t ion a é té violée : la pe ine n 'a pas é té p r o n o n c é e p a r un t r ibuna l , 

les d ro i t s de la défense n 'on t pu t rouver à s ' exerce r et a u c u n recours 

jud ic ia i r e n ' é t a i t d isponible . 





Z I E L I N S K I A N D P R A D A L A N D G O N Z A L E Z 
A N D O T H E R S v. F R A N C E 

(Joined applications nos. 24846/94 and 34165/96 to 34173/96) 

G R A N D C H A M B E R 

J U D G M E N T O F 28 O C T O B E R 1999 





ZIELINSKI AND P RAD AL AND GONZALEZ 
AND OTHERS v. FRANCE JUDGMENT 

97 

S U M M A R Y 1 

L e g i s l a t i v e i n t e r v e n t i o n f a v o u r a b l e t o t h e a u t h o r i t i e s i n p e n d i n g c i v i l 

p r o c e e d i n g s t o w h i c h t h e y w e r e a p a r t y 

A r t i c l e 6 § 1 

Fair trial - Civil proceedings - Right to a court - Legislative intervention favourable to the 

authorities in pending civil proceedings to which they were a party - Private-law bodies having 

a public-service mission and coming under supervision of Slate 

* 
4c * 

In 1953 the representatives of the social-security offices of the Strasbourg region 
and the regional representatives of the trade unions signed an agreement whereby 
a "special difficulties allowance" (indemnité de difficultés particulières - "IDP") was to 

be paid to the staff of the regional social-security bodies on the ground that 
applying the local law was a particularly complicated task. The allowance was set 
at twelve times the value of one salary "point" as laid down in the national 
agreement covering social-security staff. In 1974 the social-security bodies 
unilaterally reduced the IDP to 3.95 points and it ceased to be taken into account 
for the purpose of calculating the annual Christmas bonus (treizième mois) payable 
under the national collective agreement. In 1988, however, several social-security 
bodies decided to incorporate the IDP into their basis for calculating annual 
allowances, with five years' retrospective effect. The supervising authority for 
these public bodies quashed the decisions authorising the transfer of the funds 
needed to make those payments to staff. Applications were made to several 
industrial tribunals by numerous members of staff of the bodies concerned, who 
sought back payment of the IDP and to have that allowance calculated in future 
on the basis of twelve points as provided in the agreement; different tribunals 
reached different decisions, some being favourable to the staff and some to the 
authorities. The court of appeal to which the Court of Cassation referred all the 
cases for rehearing after quashing an appellate decision favourable to the staff 
ruled likewise in their favour. In the meantime, the first two applicants had 
applied to an industrial tribunal on the same ground; the tribunal allowed their 
claims and, on an appeal by a representative of the prefect, a court of appeal 
upheld the tribunal's decision. However, following an amendment tabled by the 
government, Law no. 94-43 of 18 January 1994 set the IDP at 3.95 times the value 
of the point with retrospective effect from 1 December 1983. Pursuant to that Act, 
the Court of Cassation quashed the judgments in which the court of appeal had 
found in favour of the applicants inasmuch as they set twelve points as the basis on 
which the sums due should be calculated, for which it substituted the rate of 3.95 
times the value of the point. The other applicants had made a similar application 

1. T h i s s u m m a r y by the Reg i s try d o c s not bind the C o u r t . 
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to an industrial tribunal, which allowed their claims. On an appeal by the 
authorities, a court of appeal gave judgment against the applicants on the basis 
of Law no. 94-43. Subsequent appeals on points of law by them were declared 
inadmissible by the Court of Cassation. 

Held 
Article 6 § 1: In principle the legislature was not precluded in civil matters from 
adopting new retrospective provisions to regulate rights arising under existing 
laws. However, the principle of the rule of law and the notion of fair trial 
enshrined in Article 6 precluded any interference by the legislature - other than 
on compelling grounds of the general interest - with the administration of justice 
designed to influence the judicial determination of a dispute. In the instant case 
Law no. 94-43 had settled once and for all the terms of a dispute before the 
ordinary courts and had done so retrospectively. That Act had, moreover, been 
passed at a time when the appellate courts had ruled in favour of the staff, 
including the applicants. The amendment tabled by the government had quite 
simply endorsed the position taken up by the authorities in pending proceedings. 
On the facts the conflicting court decisions had in no way justified a legislative 
intervention while proceedings were still pending. Such divergences were an 
inherent consequence of any judicial system which, like the French one, was 
based on a network of trial and appeal courts with authority over the area of their 
territorial jurisdiction. As the role of the Court of Cassation was precisely to 
resolve conflicts between decisions of the courts below, it was impossible to 
conjecture what its decision would have been but for the intervention of the Act 
in issue. The circumstances of the case did not make it possible to assert that the 
intervention of the legislature had been foreseeable, any more than they could 
support the argument that an original intention had been frustrated, seeing that 
the dispute had been over the application of an agreement that had been discussed 
and adopted under a prescribed procedure by the employers and trade unions 
concerned. The financial risk adverted to by the Government could not in itself 
warrant the legislature's substituting itself both for the parties to the collective 
agreement and for the courts in order to settle the dispute. The Government had 
argued, lastly, that there had not been a dispute between the applicants and the 
State as the regional social-security bodies were entities subject to private law. 
However, those bodies performed a public-service mission and came under the 
supervision both of the minister responsible for social security and the Minister 
for Economic Affairs and Finances. The representatives of the State had 
systematically intervened as parties to the trial in the proceedings between the 
applicants and those bodies. At all events, the French system, with its bodies that 
managed a public service and had special governmental powers and were subject to 
ministerial supervisory authorities, was an illustration of the special role and the 
duties of the member States in relation to the social welfare of their peoples. The 
finding was therefore inescapable that the intervention of the legislature in the 
instant case had taken place at a time when legal proceedings to which the State 
was a party had been pending. 
Conclusion: violation (unanimously). 
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The Court held unanimously that there had been a violation of Article 6 § 1 as 
regards the length of the proceedings and that it was unnecessary to rule on the 
complaint under Article 13. 
Article 41: The Court awarded a specified sum to the first two applicants in respect 
of pecuniary damage and another sum to the other applicants in respect of 
pecuniary and non-pecuniary damage. It also awarded the applicants specified 
sums for costs and expenses. 
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In t h e c a s e o f Z i e l i n s k i a n d Prada l a n d G o n z a l e z a n d O t h e r s 
v. F r a n c e , 

T h e E u r o p e a n C o u r t of H u m a n R igh t s , s i t t ing , in acco rdance with 
Art ic le 27 of t he Conven t i on for t he P r o t e c t i o n of H u m a n R i g h t s and 
F u n d a m e n t a l F r e e d o m s ("the C o n v e n t i o n " ) , as a m e n d e d by Pro to­
col No. 11 ' , and the r e l evan t provisions of t he Ru les of C o u r t 2 , as a G r a n d 
C h a m b e r composed of t he following j u d g e s : 

M r L . WILDHABER, President, 

M r L . FERRARI BRAVO, 

M r L . CAELISCH, 

M r J . MAKARCZYK, 

M r W . FUHRMANN, 

M r K .JUNGWIERT, 

M r M. FISCHBACH, 

M r B. ZUPANCIC, 

Mrs N. VATIC, 

M r J . HEDIGAN, 

M r s W . THOMASSEN, 

M r s M. TSATSA-NIKOLOVSKA, 

M r T . PANTIRU, 

M r E. LEVTTS, 

M r K . TRAJA, 

M r s S. BOTOUCHAROVA, 

M r A. BACQUET , ad hoc judge, 
a n d also of M r s M. DE BOER-BUQUICCHIO, Deputy Registrar, 

H a v i n g de l i be r a t ed in pr iva te on 26 May a n d 29 S e p t e m b e r 1999, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e Ziel inski and P r a d a l v. F r a n c e case was re fe r red to t he C o u r t , as 
es tab l i shed u n d e r fo rmer Art ic le 19 of t he C o n v e n t i o n 3 , by t he E u r o p e a n 
C o m m i s s i o n of H u m a n Righ t s (" the C o m m i s s i o n " ) on 25 O c t o b e r 1997 
and by the F r e n c h G o v e r n m e n t (" the G o v e r n m e n t " ) on 11 D e c e m b e r 
1997. T h e Gonza l ez and O t h e r s v. F r a n c e case was re fe r red to t he C o u r t , 
as es tab l i shed u n d e r Art ic le 19 as a m e n d e d , by the C o m m i s s i o n on 
9 D e c e m b e r 1998. Both cases w e r e so r e f e r r ed wi th in t he t h r e e - m o n t h 
per iod laid down by fo rmer Art ic les 32 § 1 a n d 47 of the Conven t ion . T h e 

Notes by the Registry 
1-2. Protocol No . 11 and the Rules of Court c a m e in to force on 1 N o v e m b e r 1998. 
3. S ince the en try into force of Protocol N o . 11, which a m e n d e d Art ic le 19, the Court has 
funct ioned on a p e r m a n e n t bas is . 
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two cases o r ig ina t ed in ten appl ica t ions (no. 24846/94 a n d nos. 34165/96 to 

34173/96, t he l a t t e r hav ing been j o ined by t h e Commis s ion on 9 April 

1997) aga ins t t he F rench Republ ic lodged wi th t he C o m m i s s i o n u n d e r 

fo rmer Art ic le 25 by eleven F r e n c h na t iona l s . T h e first app l ica t ion was 

lodged by M r Benoî t Ziel inski and M r Pa t r i ck P r a d a l on 5 Ju ly 1994, t he 

second by M s J e a n i n e Gonza lez on 19 Augus t 1996 and the o t h e r eight by 

Ms M a r t i n e Mary , Ms A n i t a D e l a q u e r r i è r e , M r Guy Schre iber , 

Ms M o n i q u e K e r n , M r Pascal Gon t i e r , Ms Nicole Schre iber , Ms J o s i a n e 

M e m e t e a u and M r C l a u d e C o s s u t a on 9 S e p t e m b e r 1996. 

T h e C o m m i s s i o n ' s r e q u e s t s r e fe r red to fo rmer Art ic les 44 and 48 and 

to t h e dec l a r a t i on w h e r e b y F r a n c e recognised the compulsory ju r i sd ic t ion 

of t h e C o u r t ( former Art ic le 46) . T h e G o v e r n m e n t ' s appl ica t ion re fe r red 

to fo rmer Ar t ic le 48. T h e object of t he r e q u e s t s a n d of the appl ica t ion was 

to ob t a in a decis ion as to w h e t h e r the facts of the case disclosed a b reach 

by the r e s p o n d e n t S t a t e of its obl iga t ions u n d e r Art ic le 6 § 1 and Art ic le 13 

of t he Conven t i on . 

2. In response to the enqu i ry m a d e in acco rdance wi th Rule 33 § 3 (d) 

of fo rmer Rules of C o u r t A 1 , Mr Ziel inski a n d M r P r a d a l s t a t e d t h a t they 

wished to t ake pa r t in t he p roceed ings a n d d e s i g n a t e d t he lawyer w h o 

would r e p r e s e n t t h e m ( fo rmer Rule 30). 

3. As P re s iden t of the C h a m b e r which h a d original ly b e e n cons t i t u t ed 

for the first case ( former Art ic le 43 of t he C o n v e n t i o n and fo rmer Ru le 21) 

in o r d e r to dea l , in pa r t i cu l a r , wi th p rocedu ra l m a t t e r s t h a t m i g h t ar ise 

before t he en t ry into force of Protocol No. 11, Mr R. B e r n h a r d t , ac t ing 

t h r o u g h the Reg i s t r a r , consu l t ed the A g e n t of the G o v e r n m e n t , 

M r Ziel inski ' s a n d M r P rada l ' s lawyer a n d the D e l e g a t e of the 

C o m m i s s i o n on the o rgan i sa t i on of the w r i t t e n p r o c e d u r e . P u r s u a n t to 

t he o rde r m a d e in c o n s e q u e n c e , t he R e g i s t r a r received the app l i c an t s ' 

m e m o r i a l and the G o v e r n m e n t ' s m e m o r i a l on 27 Apri l 1998. 

4. After t h e e n t r y in to force of Protocol No. 11 on 1 N o v e m b e r 1998 and 

in acco rdance wi th t h e provisions of Art ic le 5 § 5 thereof, t he case was 

re fe r red to t he G r a n d C h a m b e r of the C o u r t . T h e G r a n d C h a m b e r 

inc luded ex officio M r J . -P . C o s t a , t he j u d g e e lec ted in respec t of F r a n c e 

(Article 27 § 2 of t he Conven t i on a n d Rule 24 § 4 of t he Rules of C o u r t ) , 

M r L. W i l d h a b e r , t he P re s iden t of t he C o u r t , M r s E. P a l m , Vice -Pres iden t 

of t he C o u r t , a n d M r M. F ischbach , Vice -Pres iden t of Sect ion (Article 27 

§ 3 of t h e C o n v e n t i o n a n d Rule 24 §§ 3 a n d 5 (a ) ) . T h e o t h e r m e m b e r s 

a p p o i n t e d to c o m p l e t e t he G r a n d C h a m b e r were M r L. F e r r a r i 

Bravo , M r G a u k u r J ô r u n d s s o n , M r L. Caflisch, M r W. F u h r m a n n , 

Mr K. J u n g w i e r t , M r B. Zupanc ic , M r s N . Vajic, M r J . H e d i g a n , 

1. Note by the Registry. R u l e s of Court A appl ied to all c a s e s referred to the Court before the 

entry into force of Protocol N o . 9 (1 O c t o b e r 1994) and from t h e n unti l 31 O c t o b e r 199H only 

to c a s e s c o n c e r n i n g S t a t e s not b o u n d by that Protocol . 
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Mrs W. T h o m a s s e n , Mrs M. Tsa t sa -Niko lovska , M r T. Pan t r ru , M r E. Levits 
and M r K. T r a j a (Rule 24 § 3 and Rule 100 § 4 ) . 

Subsequen t ly , M r C o s t a w i t h d r e w from s i t t ing in the G r a n d C h a m b e r 
(Rule 28) . T h e G o v e r n m e n t accordingly a p p o i n t e d M r A. B a c q u e t to sit as 
an ad hoc j u d g e (Article 27 § 2 of t he Conven t i on a n d Rule 29 § 1). La t e r , 
Mr J. Makarczyk and M r s S. Bo toucha rova , s u b s t i t u t e judges , rep laced 
Mrs P a l m a n d M r G a u k u r J o r u n d s s o n , who were unab le to t ake pa r t in 
the fu r the r cons ide ra t ion of the case (Rule 24 § 5 (b)) . 

5. In accordance wi th t he provisions of Ar t ic le 5 § 4 of Protocol No. 11 
read in conjunct ion wi th Rules 100 § 1 a n d 24 § 6, a pane l of the G r a n d 
C h a m b e r dec ided on 14 J a n u a r y 1999 t h a t the Gonza l ez a n d O t h e r s case 
should be cons ide red by the s a m e G r a n d C h a m b e r as t he one a l ready 
cons t i t u t ed to h e a r t he Ziel inski and P r a d a l case . S u b s e q u e n t l y t he 
G r a n d C h a m b e r dec ided , on an app l ica t ion by the G o v e r n m e n t , to jo in 
t he two cases (Rule 43 § 1). 

6. T h r o u g h the Reg i s t r a r , M r W i l d h a b e r consu l ted the Agent of t he 
G o v e r n m e n t , t h e a p p l i c a n t s ' lawyer a n d the D e l e g a t e of t h e C o m m i s s i o n 
on the o rgan i sa t i on of t he w r i t t e n p r o c e d u r e . P u r s u a n t to t he o rde r m a d e 
in c o n s e q u e n c e , the R e g i s t r a r received the app l i c an t s ' m e m o r i a l on 
23 M a r c h 1999 a n d the G o v e r n m e n t ' s m e m o r i a l on 25 M a r c h 1999. 

7. At t he C o u r t ' s inv i ta t ion (Rule 99), t he C o m m i s s i o n d e l e g a t e d one 
of its m e m b e r s , M r M. Nowicki, to t ake p a r t in t h e p roceed ings before the 
G r a n d C h a m b e r . 

8. In accordance wi th t he P r e s i d e n t ' s decis ion, a h e a r i n g took place in 
public in t he H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on 26 M a y 1999. 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r R. ABRAHAM , D i r e c t o r of Legal Affairs, 

Min is t ry of Fore ign Affairs, Agent, 
M r P. BOUSSAROQUE , H u m a n Righ t s Sect ion, 

Legal Affairs D e p a r t m e n t , 
Min is t ry of Fore ign Affairs, 

Ms E. D u c o s , H u m a n Righ t s Office, 
E u r o p e a n and I n t e r n a t i o n a l Affairs D e p a r t m e n t , 
Min i s t ry of J u s t i c e , Advisers; 

(b) for the applicants 
M s H . M'VSSE-DESSEN , of t he Conseil d'Etat a n d 

C o u r t of C a s s a t i o n Bar , Counsel; 

(c) for the Commission 
Mr M. NOWICKI, 

M S M.-T. SCHOEPFER, 

Delegate, 
Secretary to the Commission. 
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T h e C o u r t h e a r d add re s se s by M r Nowicki, Ms Masse -Dessen a n d 

M r A b r a h a m . 

THE FACTS 

9. M r Ziel inski , M r P r a d a l , Ms Gonza lez , Ms Mary , Ms D e l a q u e r r i è r e , 

M r Schre ibe r , M s K e r n , M r Gon t i e r , Ms Schre iber , Ms M e m e t e a u a n d 

M r C o s s u t a a r e F r e n c h na t iona l s who w e r e bo rn in 1954, 1955, 1956, 

1953, 1955, 1948, 1949, 1957, 1950, 1954 and 1957 respect ively. T h e y live 

in t he départements of M e u r t h e - e t - M o s e l l e (Mr Ziel inski) , Mosel le 

(Mr P r a d a l ) , Bas-Rhin (Ms Mary) and H a u t - R h i n (all the o t h e r appl i ­

can t s ) and work for social-securi ty bodies in Alsace-Mosel le . 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. B a c k g r o u n d to the c a s e 

7. The preliminaries 

10. O n 28 M a r c h 1953 the r e p r e s e n t a t i v e s of t he social-securi ty offices 

of t he S t r a s b o u r g region s igned a n a g r e e m e n t wi th t he reg iona l 

r e p r e s e n t a t i v e s of the t r a d e unions . U n d e r t he a g r e e m e n t , a "special 

difficulties a l lowance" (indemnité de difficultés particulières - "IDP") was 

i n t roduced for t he staff of social-securi ty bodies on t he g round t h a t 

app ly ing the local law of t he départements of H a u t - R h i n , Bas-Rhin and 

Mosel le was a pa r t i cu la r ly compl i ca t ed task. T h e a g r e e m e n t specified t h a t 

t h e a l lowance was e q u a l to twelve t i m e s the va lue of one sa lary " p o i n t " as 

laid down in the na t iona l a g r e e m e n t cover ing social-securi ty staff. 

T h e Min i s t e r of E m p l o y m e n t and Social Secur i ty approved the 

a g r e e m e n t in a l e t t e r of 2 J u n e 1953. T h e a g r e e m e n t was accordingly 

i m p l e m e n t e d as expec ted . 

11. Following two a m e n d m e n t s of 10 J u n e 1963 a n d 17 Apri l 1974 

conce rn ing the m e t h o d of ca lcu la t ing sa lar ies a n d the classif icat ion of 

j obs , c h a n g e s which affected t he va lue of the poin t , t he boa rds of t he 

social-securi ty bodies r educed the IDP, which was set at t he equ iva len t of 

six poin ts in 1963 and 3.95 poin ts in 1974, i n s t ead of twelve po in t s as 

provided in the 1953 a g r e e m e n t . F u r t h e r , t h e IDP was not t a k e n in to 

account for t he pu rpose of ca lcu la t ing t he a n n u a l C h r i s t m a s bonus 

(treizième mois) payable u n d e r t he na t iona l collective a g r e e m e n t . 

12. In 1988, however , severa l social-securi ty bodies dec ided to 

inco rpora t e the IDP in to the i r basis for ca l cu la t ing a n n u a l a l lowances , 

wi th five y e a r s ' r e t rospec t ive effect. T h e Reg iona l H e a l t h and Social 

Affairs D e p a r t m e n t , the superv i s ing a u t h o r i t y for t he se publ ic bodies , 
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q u a s h e d the decis ions a u t h o r i s i n g t h e t r ans f e r of the funds needed to 
m a k e the se p a y m e n t s to staff. 

2. Actions brought by certain staff members - other than the applicants - of the 
social-security bodies concerned 

(a) T h e j u d g m e n t s o f t h e F o r b a c h , S a r r e b o u r g a n d S a r r e g u e m i n e s i n d u s t r i a l 
t r i b u n a l s 

13. Appl i ca t ions were m a d e to five indus t r i a l t r i b u n a l s by 136 staff 
m e m b e r s of t he social-securi ty offices conce rned , seek ing to have the 
1953 a g r e e m e n t i m p l e m e n t e d s t r ic t ly a n d to be pa id the corresponding-
sa la r ies b a c k d a t e d to 1 D e c e m b e r 1983 (c la ims in respec t of pay be ing 
s t a t u t e - b a r r e d after five yea r s ) . 

14. In j u d g m e n t s of 22 D e c e m b e r 1989 and 26 Apri l 1990 ( S a r r e b o u r g 
indus t r i a l t r i b u n a l , misce l l aneous act ivi t ies division), 20 D e c e m b e r 1989 
( S a r r e b o u r g indus t r i a l t r i buna l , execut ive staff division) and 10 Apri l and 
12 J u n e 1990 (Forbach indus t r i a l t r i buna l , execut ive staff division) t he 
officials' c la im for back p a y m e n t of t he IDP on the basis of twelve t imes 
t he value of t he point was d ismissed . 

15. In j u d g m e n t s of 23 Apri l a n d 14 M a y 1990 (Forbach indus t r i a l 
t r i b u n a l , misce l l aneous act ivi t ies division) and 19 M a r c h 1990 
( S a r r e g u e m i n e s indus t r i a l t r i buna l , execut ive staff division) t he 
S a r r e g u e m i n e s H e a l t h In su rance Office (Caisse primaire d'assurance maladie 
- "CPAM") was o r d e r e d to pay the officials the a m o u n t s sought in back 
p a y m e n t of t he IDP as ca lcu la ted on the bas is of twelve po in t s . 

(b) T h e M e t z C o u r t o f A p p e a l ' s j u d g m e n t s o f 2 6 F e b r u a r y 1 9 9 1 

16. In twenty-five j u d g m e n t s of 26 F e b r u a r y 1991 conce rn ing 136 
officials, the M e t z C o u r t of Appea l gave j u d g m e n t in the i r favour. T h e 
r e p r e s e n t a t i v e s of t he S t a t e - t he prefect of the region and , on the 
l a t t e r ' s au tho r i t y , the Regional D i r ec to r of H e a l t h a n d Social Affairs -
a p p e a l e d on po in t s of law. 

(c ) T h e m i n i s t e r i a l d e c i s i o n s o f 3 0 J u l y 1 9 9 1 a n d 8 J u l y 1 9 9 2 c o n c e r n i n g t h e 

m i n i s t e r i a l a p p r o v a l 

17. O n 30 J u l y 1991 the M i n i s t e r of Social Affairs w i t h d r e w the 
min i s t e r i a l approva l given on 2 J u n e 1953. O n 8 J u l y 1992 the Min i s t e r of 
Social Affairs revoked tha t w i t h d r a w a l of approva l . 

(d) T h e C o u r t o f C a s s a t i o n ' s j u d g m e n t s o f 2 2 A p r i l 1 9 9 2 

18. In t h r e e j u d g m e n t s of 22 Apr i l 1992 the C o u r t of C a s s a t i o n 
q u a s h e d in pa r t the twenty-five j u d g m e n t s given by the M e t z Cour t of 
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Appea l on 26 F e b r u a r y 1991 in t he ac t ions b r o u g h t by t he 136 officials. 
T h e cour t cons ide red t h a t t he change of classif icat ion in 1963 had 
r e su l t ed in t he d i s a p p e a r a n c e of t he re fe rence index in the 1953 
a g r e e m e n t . It c o n s e q u e n t l y r e m i t t e d t he cases to the cour t below to 
d e t e r m i n e w h e t h e r a prac t ice had been es tab l i shed or, if none had been , 
to d e t e r m i n e t he va lue tha t the re fe rence index would have r eached had it 
b e e n r e t a i n e d . 

19. T h e C o u r t of C a s s a t i o n d i r ec t ed t h a t t he case should be r e h e a r d by 
the Besancon C o u r t of Appea l . 

(e ) T h e j u d g m e n t s o f t h e C o l m a r C o u r t o f A p p e a l o f 2 3 S e p t e m b e r 1 9 9 3 

20. T h e C o l m a r C o u r t of Appea l , w i th which appea l s conce rn ing the 
IDP had also been lodged, de l ivered j u d g m e n t s on 23 S e p t e m b e r 1993 in 
which it held, hav ing r ega rd to t he t e r m s of the C o u r t of Cas sa t i on ' s 
j u d g m e n t s of 22 Apri l 1992, t h a t t he re fe rence index had d i s a p p e a r e d 
and tha t a p rac t i ce had been es tab l i shed of paying the IDP at 3.95 t imes 
t h e va lue of t he point since t he a m e n d m e n t of 17 Apri l 1974. 

(f) T h e j u d g m e n t g i v e n o n 13 O c t o b e r 1 9 9 3 b y t h e B e s a n c o n C o u r t o f A p p e a l 

a f t e r r e h e a r i n g p u r s u a n t t o t h e C o u r t o f C a s s a t i o n ' s d e c i s i o n 

21. In a j u d g m e n t of 13 O c t o b e r 1993 the Besangon C o u r t of Appea l , 
af ter r e h e a r i n g the case p u r s u a n t to t he C o u r t of C a s s a t i o n ' s decis ion, 
held t h a t the a g r e e m e n t of 28 M a r c h 1953 was lawful, t h a t it h a d not 
lapsed and tha t no o t h e r prac t ice had been es tab l i shed . It consequen t ly 
o r d e r e d t h a t t he IDP should be ca lcu la ted on the basis of 6 .1055% of t h e 
m i n i m u m wage , which p e r c e n t a g e co r r e sponded to t he a m o u n t of the IDP 
as ca lcu la ted on the basis of twelve points a t 1 J a n u a r y 1953. T h e Besancon 
C o u r t of Appea l said, in pa r t i cu l a r : 

"As the 1953 a g r e e m e n t has not b e e n d e n o u n c e d and the IDP must c o n t i n u e to b e 

paid, the only i ssue to be reso lved , after the partial q u a s h i n g of the j u d g m e n t s 

de l ivered by the M e t z Court of A p p e a l , is the n e w m e t h o d of ca l cu la t ing the a l lowance 

in 1963, which m a y be based e i ther on a pract ice or, fa i l ing that , on the d e t e r m i n a t i o n of 

the va lue w h i c h the re ference index would have r e a c h e d o n each due date of the 

a l l owance if that index had b e e n re ta ined . 

... T h e uni latera l c h a n g e m a d e in 1963 to the m e t h o d o f c a l c u l a t i n g the IDP cannot 

have g iven rise to a pract ice wh ich , m o r e o v e r , wou ld i t se l f have b e e n uni la tera l ly 

c h a n g e d in 1974 in b r e a c h of the re levant rules . ... 

If the re ference index d i s a p p e a r s , it is n e c e s s a r y to crea te a l inking index in 
accordance w i th the c o n t r a c t i n g part ies ' in t en t ion . 

T h e m e t h o d a d o p t e d by the soc ia l -securi ty offices in 1963 and 1974, w h e r e b y the 

a m o u n t of the IDP w a s regarded as b e i n g fixed and w a s d iv ided by the n e w value of the 

point to ob ta in the n u m b e r of po ints neces sary for c a l c u l a t i n g the IDP, d i sregards the 

g e n e r a l growth of sa lar ies and has resu l ted in a progress ive eros ion of the IDP, as is 

s h o w n by s tud ie s of t h e progress ion of the IDP c o m p a r e d w i th bas ic pay w h i c h the 

plaintiffs a d d u c e d in e v i d e n c e . 
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In order for the c o m m o n in ten t ion o l ' lhe part ies to be carried out , the a l lowance must 

be the s a m e for officials in the three départements, i rrespect ive of their ca tegory , and the 

bene f i t s acqu ired by e m p l o y e e s must be re ta ined . 

A c o m p a r i s o n of the IDP w i th the m i n i m u m w a g e is r e v e a l i n g . . . . I n j a n u a r y 1990. for 

in s tance , the IDP as ca l cu la ted on the basis of 3 .95 po ints , the point hav ing a value of 

FRF 3 8 . 6 5 2 , a m o u n t e d to FRF 152.67, w h e r e a s if it had b e e n ca l cu l a t ed o n the basis of 

6 . 1 0 5 5 % o f the s t a t u t o r y m i n i m u m w a g e (SMP(l). w h i c h w a s t h e n set at F R F 5 ,596 . the 

IDP w o u l d have b e e n FRF 341 .66 . 

22. T h e C o u r t of Appea l accordingly o r d e r e d a fresh h e a r i n g to enable 
t h e plaintiffs to ca lcu la te t h e a m o u n t s of back pay to which t h e y w e r e 
individual ly en t i t l ed . 

(g ) L a w n o . 9 4 - 4 3 o f 18 J a n u a r y 1 9 9 4 

23 . D u r i n g the passage t h r o u g h P a r l i a m e n t of a bill on public h e a l t h 
and social wel fare , which began on 26 O c t o b e r 1993, the g o v e r n m e n t took 
the in i t ia t ive of t ab l ing an a m e n d m e n t . T h e d e b a t e s on t h a t a m e n d m e n t , 
which b e c a m e sect ion 85 of t he even tua l Act, took place ma in ly on 
30 N o v e m b e r 1993 in t he Na t iona l Assembly a n d 13 D e c e m b e r 1993 in 
t he S e n a t e . C lause 85 of t he bill was a d o p t e d . 

24. Sec t ion 85 of the Act provided t h a t , subject to any cour t j u d g m e n t 
to the con t r a ry tha t h a d b e c o m e final on t he m e r i t s , t he a m o u n t of the IDP 
i n t roduced by the a g r e e m e n t of 28 M a r c h 1953 for staff of t he social-
secur i ty bodies a d m i n i s t e r i n g t he g e n e r a l social-securi ty s c h e m e and 
the i r d e p e n d e n t ins t i tu t ions in the départements of Bas -Rhin , H a u t - R h i n 
and Mosel le would, wi th effect from 1 D e c e m b e r 1983, be set a t 3.95 
t imes the va lue of t he point as d e t e r m i n e d u n d e r the pay a g r e e m e n t s 
a n d pa id twelve t i m e s a yea r , n o t w i t h s t a n d i n g any provisions to the 
c o n t r a r y in collective or individual a g r e e m e n t s t h a t were in force on the 
d a t e of c o m m e n c e m e n t of sect ion 85. 

25. An appl ica t ion was m a d e to t he C o n s t i t u t i o n a l Counci l by a 
n u m b e r of m e m b e r s of p a r l i a m e n t w h o cons idered , in pa r t i cu l a r , tha t 
sect ion 85 of t h e Act c o n t r a v e n e d t h e pr inc ip le of t he s e p a r a t i o n of 
powers in t h a t it r e p r e s e n t e d a n in t e r f e r ence by the leg is la ture wi th 
p e n d i n g cour t p roceed ings and t h a t , fu r the r , t he sect ion in issue, which 
r e l a t ed to e m p l o y m e n t law, was u n c o n n e c t e d wi th t he purpose of the 
Act. 

26. In a decis ion of 13 J a n u a r y 1994 the C o n s t i t u t i o n a l Counci l held 
t h a t t he legislat ive provisions compla ined of were not uncons t i t u t i ona l , 
on the following g r o u n d s : 

"In s e t t i n g the a m o u n t of the 'special d i f f icul t ies ' a l lowance at 3 .95 t i m e s the value of 

the point as d e t e r m i n e d by apply ing pay a g r e e m e n t s o f 8 February 1957, wi th 

re trospec t ive effect from 1 D e c e m b e r 1983, the l eg i s la ture i n t e n d e d to s top further 
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conf l i c t ing dec i s ions b e i n g g iven by the courts and thereby prevent fresh d i s p u t e s ar i s ing 
w h o s e o u t c o m e m i g h t adverse ly affect the f inancial s tab i l i ty o f t h e soc ia l - securi ty 
s c h e m e s in i ssue . 

T h e l eg i s la ture expres s ly preserved the pos i t ion of persons w h o had o b t a i n e d a court 

dec i s ion that had b e c o m e linal on the m e r i t s . T h e r e is n o t h i n g in the Act to warrant the 

in ference that the l eg i s la ture d e p a r t e d from the pr inc iple that cr imina l provis ions must 

not have re trospec t ive effect . T h e l eg i s la ture w a s en t i t l ed , subject to c o m p l i a n c e w i th 

the a f o r e m e n t i o n e d principles , to m a k e use , as it a lone could do in the c i r c u m s t a n c e s , of 

its power to m a k e re trospect ive provis ions in order to reso lve , in the g e n e r a l in teres t , 

s i t u a t i o n s that had ar i sen from the conf l ic t ing court dec i s ions m e n t i o n e d above. That 

b e i n g so , the i m p u g n e d provis ions arc not contrary to any rule , nor d o they offend any 

c o n s t i t u t i o n a l principle . ..." 

27. Sect ion 85 of the Act (Law no. 94-43) was consequen t ly held to be 
cons t i t u t iona l . T h e Act was p r o m u l g a t e d on 18 J a n u a r y 1994. 

(h) T h e C o u r t o f C a s s a t i o n ' s j u d g m e n t s o f 15 F e b r u a r y a n d 2 M a r c h 1 9 9 5 

28. O n 15 F e b r u a r y 1995 the C o u r t of C a s s a t i o n , ru l ing on the appea l 
b r o u g h t by t h e S a r r e g u e m i n e s CPAM, t h e prefect of t h e Lo r r a ine reg ion 
and the Alsace Regiona l Di rec to r of H e a l t h and Social Affairs aga ins t t he 
Besancon C o u r t of Appea l ' s j u d g m e n t of 13 O c t o b e r 1993, q u a s h e d tha t 
j u d g m e n t in pa r t , w i thou t o r d e r i n g a r e h e a r i n g by a n o t h e r cour t of appea l , 
in the following t e r m s : 

"... H o w e v e r , s ec t ion 85 of the Act of 1 8 J a n u a r y 1994 se t s the a m o u n t of the IDP, for 

each p a y m e n t period, at 3.95 t i m e s the va lue of the point r e su l t ing from the appl ica t ion 

o f the pay a g r e e m e n t s c o n c l u d e d in accordance wi th the na t iona l co l lec t ive a g r e e m e n t 

of 8 February 1957 cover ing the s taf f o f soc ia l - securi ty bod ies . In that the j u d g m e n t 

under a p p e a l a d o p t s a dif ferent m e t h o d o f ca lcu la t ion from the one laid d o w n in the 

a f o r e m e n t i o n e d provis ion, it mus t be q u a s h e d . 

In accordance wi th Art ic le 627 , s econd paragraph , of the N e w C o d e of Civil 

Procedure , the case should be d i sposed o f b y apply ing the appropr iate rule of law. 

For t h e s e r e a s o n s 

Q u a s h e s the j u d g m e n t de l ivered on 13 O c t o b e r 1993 by the B e s a n c o n Court of A p p e a l 

but only in so far as that court held that the IDP should be ca lcu la ted o n the basis of 

6 .1955% of the s ta tu tory m i n i m u m w a g e ; 

Ho lds that it is u n n e c e s s a r y to order a r e h e a r i n g of the case ; 

Ho lds that the a m o u n t of the IDP mus t be se t , for each p a y m e n t period, at 3.95 t i m e s 

the va lue o f the point as d e t e r m i n e d by apply ing the pay a g r e e m e n t s c o n c l u d e d in 

accordance wi th the nat ional co l lect ive e m p l o y m e n t a g r e e m e n t of 8 February 1957 

cover ing the s taf f o f soc ia l -securi ty bodies ; 

29. In a j u d g m e n t of 2 M a r c h 1995 the C o u r t of Cassa t ion likewise 
d i smissed , in s imi lar t e r m s , the appea l s on poin ts of law b r o u g h t aga ins t 
t he C o l m a r C o u r t of Appea l ' s j u d g m e n t s of 23 S e p t e m b e r 1993. 
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B. P r o c e e d i n g s r e l a t i n g t o Mr Z i e l i n s k i a n d Mr P ra da l 

/. The Metz industrial tribunal's judgments of 4 December 1991 and 
21 October 1992 

30. O n 15 and 17 Apri l 1991 M r Ziel inski a n d forty-seven o t h e r 
officials, r e p r e s e n t e d by an officer from the F r e n c h D e m o c r a t i c Labour 
C o n f e d e r a t i o n (Confédération française démocratique du travail - "CFDT") 
l ikewise appl ied to t he indus t r ia l t r i buna l s eek ing p a y m e n t of a r r e a r s of 
the IDP (assessed at F R F 31,131.11 for t he app l i can t ) a n d an o r d e r tha t 
this a l lowance should in fu ture be ca lcu la ted on the basis of twelve points 
as provided in t he 1953 a g r e e m e n t . 

3 1 . Before the Met/ , indus t r ia l t r i buna l the prefect of the region and 
the D i r ec to r of H e a l t h and Social Affairs cha l l enged the officials' 
a r g u m e n t s and sought to have the p roceed ings s tayed p e n d i n g the C o u r t 
of C a s s a t i o n ' s ru l ing on the appea l s in t he ident ical cases t h a t had given 
rise to t he M e t z C o u r t of Appea l ' s twenty-five j u d g m e n t s of 26 F e b r u a r y 
1991. 

32. O n 28 J u n e and 12 J u l y 1991 the second appl icant and forty-eight 
o t h e r officials, r e p r e s e n t e d by the CFDT officer, lodged ident ica l c la ims 
wi th t he M e t z indus t r i a l t r i buna l . 

33 . In j u d g m e n t s of 4 D e c e m b e r 1991 (Mr Ziel inski) a n d 21 O c t o b e r 
1992 (Mr P rada l ) t he M e t z indus t r i a l t r i b u n a l a w a r d e d the plaintiffs back 
p a y m e n t of the a l lowance a n d found t h a t t he IDP should be ca lcu la ted on 
the bas i s of twelve m o n t h l y po in t s , in accordance wi th the 1953 
a g r e e m e n t . It held, inter alia: 

"The a g r e e m e n t lays down that this a l lowance is equa l to twelve t i m e s the value of the 

point , set by the nat ional a g r e e m e n t cover ing the staff of soc ia l - securi ty bodies . 

In the w a k e o f c h a n g e s m a d e to the la t ter a g r e e m e n t in a m e n d m e n t s of 1 (1 J u n e 1963 

and 17 April 1974 c o n c e r n i n g t h e m e t h o d o f c a l c u l a t i n g sa lar ies and t h e c lass i f icat ion o f 

jobs and the effects of t h o s e c h a n g e s on the va lue of the point , the boards of the bodies 

I hat s igned I lie 1953 a g r e e m e n t d e c i d e d to k e e p the IDP al a cons tant value by m e a n s of 

a d j u s t m e n t s . 

It is e s tab l i shed that those a d j u s t m e n t s had the effect of r e d u c i n g the IDP to the 

equ iva lent of s ix and the n 3.95 po int s . 

T h e t e r m s of the 1953 a g r e e m e n t arc prec ise and the basis of twelve points could not 

be c h a n g e d uni lateral ly . 

T h e soc ia l - securi ty bodies should have d e n o u n c e d the a g r e e m e n t if they cons idered 

that the a d j u s t m e n t s m a d e in 1963 and 1974 re su l t ed in an exces s ive burden . 

S u c h a c h a n g e mus t be d i s r e g a r d e d un le s s the part ies a g r e e d it in advance , and the 

s i l ence of the o t h e r s ignator ies to the a g r e e m e n t cannot be regarded as s ignify ing their 

approval (Article L. 143-4 of the Labour C o d e ) ..." (w-ording o f the j u d g m e n t o f 

4 D e c e m b e r 1991) 
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34. Ac t ing on the a u t h o r i t y of t he prefect of t he reg ion , t he Di rec to r of 
H e a l t h a n d Social Affairs a p p e a l e d aga ins t those j u d g m e n t s . 

2. The Metz Court of Appeal's judgments of 19 and 20 April 1993 

35. In j u d g m e n t s of 19 Apri l (Mr P rada l ) and 20 Apri l (Mr Ziel inski) 
1993 the M e t z C o u r t of Appea l uphe ld t he indus t r i a l t r i buna l ' s j u d g m e n t s , 
holding t h a t the a l lowance had been c h a n g e d un i l a te ra l ly in b reach of the 
Collect ive A g r e e m e n t s Act of 1950, on t he following g r o u n d s in pa r t i cu l a r : 

"In the final ana lys i s , the ca lcu la t ion of this a l lowance mus t be based on the va lue of 
the point as d e t e r m i n e d under the a m e n d m e n t s o f l O J u n c 1963 and 17 April 197+ and 
those in force on e a c h occas ion w h e n the a l lowance b e c o m e s payable . 

By Art ic le 1134 of" the Civil C o d e , lawfully conc luded a g r e e m e n t s are legally b inding 

on those w h o have m a d e t h e m . T h e y can only be revoked by c o m m o n consent or on 

g r o u n d s p e r m i t t e d by law. S imi lar ly , by Art ic le 135-1 of the Labour C o d e , co l lec t ive 

e m p l o y m e n t a g r e e m e n t s are b inding on all those w h o have s igned t h e m . 

T h e r e is no e s c a p i n g the fact that the a g r e e m e n t of 28 M a r c h 1953 has not b e e n 

d e n o u n c e d by any of the part ies . It mus t c o n s e q u e n t l y c o n t i n u e to be i m p l e m e n t e d and 

the two reduct ions in the mul t ip l i er were i m p o s e d in breach of both Artic le I 134 of the 

Civil C o d e and the provis ions g o v e r n i n g col lect ive e m p l o y m e n t a g r e e m e n t s . 

T h e a l l owance m u s t c o n s e q u e n t l y be pa id o n the bas i s o f twe lve po ints , as provided in 
the aforesa id a g r e e m e n t . 

3. The Court of Cassation's judgment of 2 March 1995 

36. O n 2 M a r c h 1995 the C o u r t of C a s s a t i o n gave j u d g m e n t as follows 
on the appea l b r o u g h t by t he prefect and the Di rec to r of H e a l t h and Social 
Affairs aga ins t t he M e t z C o u r t of Appea l ' s j u d g m e n t s of 19 and 20 April 
1993 (in respec t of M r Ziel inski a n d M r P rada l ) and also aga ins t two o t h e r 

j u d g m e n t s , of 21 April a n d 6 S e p t e m b e r 1993, 150 officials be ing 
conce rned in all. 

"As to the appl ica t ion of s ec t ion 85 of the Act of 1 8 J a n u a r y 1991 (Law no. 94-43) on 
public hea l th and social we l fare : 

Sec t ion 85 o f the Act of l S J a n u a r y 1994 (Law no. 9 4 - 4 3 ) , however , which is appl icable 

to p e n d i n g p r o c e e d i n g s , inc luding those p e n d i n g before the Court of C a s s a t i o n , is 

i n t e n d e d , in the a b s e n c e of a g r e e m e n t b e t w e e n the par t i e s , to r e m e d y the 

d i s a p p e a r a n c e of a re ference index and thus e n a b l e the a m o u n t of an a l l owance to be 

ca lcu la ted . T h i s l eg i s la t ive provis ion, o n w h o s e appl ica t ion the part ies were able to 

present a r g u m e n t , d o e s not a m o u n t to an in tervent ion by the S ta te in proceed ings 

b e t w e e n it and private individuals , It does not call in q u e s t i o n final court dec i s ions and 
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has been dec lared l o be cons t i tu t iona l by the Cons t i tu t iona l Counci l . It fol lows that the 

provis ion is not contrary to Art ic le 6 § 1 or Art ic le 13 of the E u r o p e a n C o n v e n t i o n o n 

H u m a n R i g h t s and F u n d a m e n t a l F r e e d o m s . 

As to the ground , raised of the Court ' s own m o t i o n , not i ce hav ing b e e n g iven lo the 

part ies : 

H a v i n g regard lo s ec t ion 85 of the Act of 18 J a n u a r y 1994 (Law no. 94-43) on public 

h e a l t h and social we l fare , 

In reach ing its dec i s ion that the a m o u n t of the so-cal led specia l di f f icult ies a l lowance 

mus t be ca lcu la ted o n the basis of twelve points as provided in the a g r e e m e n t o f 

28 March 1953 and that the value of the point must be that adopted for the ca lcu la t ion 

of pay in the col lect ive a g r e e m e n t s in force, the Court of A p p e a l held that there was n o 

contrac tua l provis ion which m a d e the r e t e n t i o n of the chosen index condi t iona l u p o n 

r e t e n t i o n of the c lass i f icat ion in force at the t i m e o f the a g r e e m e n t and that to dec ide 

the contrary would be to add to the t e r m s of the a g r e e m e n t , which were perfect ly c l ear 

and prec ise , and to a l ter its na ture . It added that the a g r e e m e n t in d i s p u t e did not 

e x c l u d e tak ing into account c h a n g e s in the va lue o f the point that resu l ted from the 

g r a d i n g reorganisa t ion and that accordingly the va lue of the point as d e t e r m i n e d 

under the a m e n d m e n t s of 10 J u n e 1963 and 17 April 1974 had to be adopted for 

ca l cu la t ing the IDP. It no ted , further , that the n e w m e t h o d s of ca l cu la t ing the IDP I hat 

had b e e n a d o p t e d fo l lowing the c lass i f icat ion c h a n g e s in 1963 and 1974 had not b e e n 

agreed mi bv all the s ignator ies lo the a g r e e m e n t of 28 March 1953 and that . i s Un­

a g r e e d index r e m a i n e d appl icable , it w a s u n n e c e s s a r y lo d e t e r m i n e w h e t h e r a n 

a l t ernat ive pract ice ex i s t ed . Lastly, it no ted that the a g r e e m e n t of 28 March 1953 w a s 

a col lect ive a g r e e m e n t which could be cal led in q u e s t i o n only if it w e r e revised or 

d e n o u n c e d , which it had not b e e n . 

Sec t ion 85 o f the Act of 18 J a n u a r y 1994 (Law no. 9 4 - 4 3 ) , however , lays down the 

a m o u n t of the so-cal led specia l di f f icult ies a l lowance , for each p a y m e n t per iod , at 3 .95 

t i m e s the va lue of the point as d e t e r m i n e d by apply ing the pay a g r e e m e n t s conc luded in 

accordance w i th the nat ional co l lec t ive a g r e e m e n t of 8 February 1957 cover ing the s taf f 

of soc ia l - securi ty bod ies . In so far as they adopt a m e t h o d of c a l c u l a t i n g the a m o u n t of 

this a l lowance that differs from the o n e laid down in the a f o r e m e n t i o n e d e n a c t m e n t , the 

j u d g m e n t s under appea l must be q u a s h e d . 

In accordance with Art ic le 627 . second paragraph , of the N e w Code of Cavil 

Procedure , the case should be d i sposed of by apply ing the appropr iate rule o f l a w . 

For these reasons: 

Q u a s h e s the j u d g m e n t s de l ivered in t h e s e c a s e s on 19, 20 and 21 April and 

6 S e p t e m b e r 1993 by the M e t z C o u r t o f A p p e a l but on ly in so far as tha t court he ld 

that the a m o u n t of the so-cal led special diff icult ies a l l owance mus t be ca lcu la ted o n 

the basis of twelve po in t s , the va lue of the point b e i n g that a d o p t e d for the ca lculat ion 

of pay in the col lect ive a g r e e m e n t s current ly in force; 

Ho lds that it is u n n e c e s s a r y to order a r e h e a r i n g ol" the case s ; 

H o l d s that the a m o u n t of the IDP mus t be s e t , for e a c h p a y m e n t period, at 3 . 9 5 t i m e s 

the value of the point as d e t e r m i n e d by apply ing the pay a g r e e m e n t s conc luded in 

accordance w i th the nat ional co l lect ive e m p l o y m e n t a g r e e m e n t of 8 February 1957 

cover ing the staff of soc ia l -securi ty bodies ; 
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C. P r o c e e d i n g s r e l a t i n g to M s G o n z a l e z a n d o t h e r s 

1. The Colmar industrial tribunal's judgments of 2July 1991 

37. O n 17 Augus t 1990 (Ms Gonza lez , Ms Mary , Ms D e l a q u e r r i e r e , 
M r Schrc iber , Ms K e r n , M r Gon t i e r , Ms Schre ibe r a n d M r Cossu t a ) a n d 
28 Augus t 1990 (Ms M e m e t e a u ) t he app l i can t s appl ied to the indus t r i a l 
t r i buna l on the basis of t he 1953 a g r e e m e n t seek ing p a y m e n t of a r r e a r s of 
the IDP and ca lcula t ion of t h a t a l lowance on the basis of twelve poin ts in 
fu tu re . N o c o m p r o m i s e hav ing b e e n r e a c h e d at t he conci l ia t ion h e a r i n g on 
18 D e c e m b e r 1990, the case was r e fe r r ed to t he ad jud ica t ion pane l on 
9 Apri l 1991. 

38. In n ine j u d g m e n t s of 2 J u l y 1991 the C o l m a r indus t r i a l t r i buna l 
al lowed the appl ica t ions on t he following g rounds : 

"... T h e a g r e e m e n t s i g n e d on 28 M a r c h 1953 ... in troduc ing the special diff icult ies 

a l lowance (IDP) o f twelve po ints is still in force and has acquired the force of law. 

O n 2 June 1953 the Minis try gave its approval to the a g r e e m e n t . 

Fo l lowing c h a n g e s to the c lass i f icat ion o f the staff of soc ia l - securi ty bodies in 1963 and 
1974, this a l lowance w a s reduced by dec is ion o f the C o m m o n In teres t s and C o o r d i n a t i o n 
D e p a r t m e n t of the Social Secur i ty Off ices . 

T h i s d e p a r t m e n t , an advisory body which w a s not a s ignatory to the 1953 a g r e e m e n t , 

took that uni latera l dec i s ion and had it approved by the soc ia l - securi ty regional h e a d 

office .uul the boards of the local offices. 

T h o s e c h a n g e s are c o n s e q u e n t l y not b ind ing [on the pla int i f f s ] , e spec ia l ly as in the 
letter of 1 1 February 1989 the Minis try of Sol idarity , H e a l t h and Social We l fare s ta t ed 
thai the a g r e e m e n t mus t be fully i m p l e m e n t e d . 

Apart from the c h a n g e s in the va lue of the point that w e r e m a d e uni lateral ly , no 
s u b s e q u e n t c h a n g e s w e r e m a d e to the 1953 a g r e e m e n t by the s ignatory part ies . 

Clause 63 of the nat iona l co l lect ive a g r e e m e n t - s c h e d u l e 7 - provides: 'This 
a g r e e m e n t cannot in any c i r c u m s t a n c e s c o n s t i t u t e a g r o u n d for reduc ing benef i t s 
acquired by staff at the d a t e of s i gna ture . ' 

T h e 1953 a g r e e m e n t c o n s e q u e n t l y r e m a i n s appl icable in its ent ire ty . 

2. The Colmar Court of Appeal's judgments of 18 May 1995 

39. T h e C o l m a r CPAM a n d t h e prefect of t he Alsace reg ion , w h o was 
r e p r e s e n t e d by the Alsace Regiona l D i r ec to r of H e a l t h and Social Affairs, 
appea l ed aga ins t those j u d g m e n t s on 10 S e p t e m b e r 1991. 

40. O n 12 J u l y 1994 t he C o l m a r C o u r t of Appea l set t he case down for 
h e a r i n g on 18 O c t o b e r 1994. O n 30 S e p t e m b e r 1994, af ter t he appe l l an t s 
had filed submiss ions in which they rel ied on the Act of 18 J a n u a r y 1994, 
the app l i can t s lodged t he i r p l ead ings in reply. 
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4 1 . In n ine decisions of 18 M a y 1995 the C o l m a r C o u r t of Appea l gave 
j u d g m e n t aga ins t t he app l i can t s on t h e g r o u n d t h a t : 

"... pursuant to [ sec t ion 85 of the Act of 18 J a n u a r y 1994 (Law no. 9 4 - 4 3 ) ] , the 

judgment a p p e a l e d aga ins t must be set as ide , as the c la im covers a period after 

1 D e c e m b e r 1 9 8 3 . . . . " 

3. The Court of Cassation's judgment of 18 June 1996 

42. O n 13 and 17 Ju ly 1995 the app l i can t s a p p e a l e d on po in t s of law to 
t he C o u r t of Cas sa t i on . T h e y filed the i r full p lead ings on 13 O c t o b e r 1995 
a n d a s u p p l e m e n t a r y p l e a d i n g on 10 F e b r u a r y 1996. P l e a d i n g s in reply 
were filed on 22 D e c e m b e r 1995. T h e r e p o r t i n g j u d g e , who was appo in t ed 
on 1 F e b r u a r y 1996, s u b m i t t e d his r epo r t on 16 F e b r u a r y 1996. 

43 . In a j u d g m e n t of 1 8 J u n e 1996, af ter a h e a r i n g on 6 M a y 1996, t he 
C o u r t of C a s s a t i o n dec la red t he app l i c an t s ' appea l s inadmiss ib le as 
follows: 

"... in m a t t e r s in respect of w h i c h the part ies arc not required to be r e p r e s e n t e d by a 

m e m b e r of the Conseil d'Elal and Court of C a s s a t i o n Bar the appea l o n points of law and 

s u b s e q u e n t procedura l s t e p s must be m a d e , taken , h a n d e d over or s ent by the party 

h imse l f or l>\ anv representa t ive with special authority to act. 

T h e not i ce s of appea l s u b m i t t e d by the par l i e s do not conta in even a s u m m a r y 

s t a t e m e n t of the g r o u n d s of a p p e a l , and the p l e a d i n g s that do c o n t a i n such a 

s t a t e m e n t , w h i c h were d i s p a t c h e d w i t h i n the t h r e e - m o n t h period laid d o w n in Art ­

icle 983 of the N e w C o d e of Civil Procedure , were all drawn up by a representa t ive w h o 

produced no specia l a u t h o r i t y to act . 

T h e appea l s are accordingly inadmis s ib l e . ..." 

II. RELEVANT D O M E S T I C LAW 

A. G e n e r a l p r i n c i p l e s g o v e r n i n g s o c i a l - s e c u r i t y b o d i e s 

44. T h e na t i ona l , regional a n d local h e a l t h - i n s u r a n c e offices have a 
public-service miss ion ( C o n s t i t u t i o n a l Counci l decis ion no. 82-148 DC of 
14 D e c e m b e r 1982), and this exp la ins bo th why they a r e ves ted wi th 
special g o v e r n m e n t a l powers a n d why they come u n d e r the supervis ion of 
t he m i n i s t e r responsib le for social secur i ty . T h e y m a n a g e the compulsory 
social-securi ty s c h e m e , wi th a b u d g e t of the i r own dist inct from t h a t of the 
S t a t e . 

T h e min i s t e r in c h a r g e of social secur i ty is respons ib le for oversee ing 
t h e m , a task in which he is ass i s ted by d e p a r t m e n t s of his min is t ry , name ly 
a cen t r a l d e p a r t m e n t and reg iona l d e p a r t m e n t s of hea l t h a n d social 
affairs, t o g e t h e r wi th a na t i ona l i n spec to ra t e of social affairs. T h e 
m i n i s t e r is also r e p r e s e n t e d by the prefec ts of the départements or regions 
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in the i r capac i ty as pe r sons exerc i s ing S t a t e a u t h o r i t y a n d as d e l e g a t e s of 

the g o v e r n m e n t , t he direct r e p r e s e n t a t i v e s of the P r i m e M i n i s t e r a n d each 

of t he o t h e r min i s t e r s . 

T h e power of supervis ion is exercised firstly over pe r sons , it be ing 

possible, on c e r t a i n g r o u n d s , to dissolve or suspend the e n t i r e boa rd of a 

social-securi ty office, d i smiss or r e q u i r e t he r e s igna t ion of c e r t a i n 

m e m b e r s of such a boa rd , and give or wi thhold consent to the 

a p p o i n t m e n t of m a n a g e r i a l staff, as well as d r aw up lists of su i tab le 

c a n d i d a t e s . T h e power of supervis ion also e x t e n d s to decis ions , the 

regional min i s te r i a l d e p a r t m e n t s hav ing the power to q u a s h or suspend , 

on ce r t a in g r o u n d s , decis ions of boards or d i r ec to r s of local social-securi ty 

bodies and also to oppose decis ions of na t iona l bodies . C e r t a i n special 

decisions of social-securi ty offices a r e also subject to an approval 

p r o c e d u r e , n a m e l y cons t i tu t iona l a n d p rocedu ra l ru les a n d collective 

a g r e e m e n t s laying down staff r egu la t ions a n d t h e rules govern ing 

r e t i r e m e n t . 

Last ly, social-securi ty bodies a re u n d e r t he supervis ion of the Min i s t e r 

for Economic Affairs a n d F inances , be ing subject to m o n i t o r i n g by 

reg iona l T r e a s u r y officials a n d the C o u r t of Aud i t a n d also to aud i t s by 

the na t iona l I n s p e c t o r a t e of Publ ic F inances . 

B. Law n o . 94 -43 o f 18 J a n u a r y 1994 

45. T h e re levant sect ion of t he Act r e ads as follows: 

S e c t i o n 85 

"Subject to any court d e c i s i o n s to the contrary that have b e c o m e final o n the mer i t s , 

the a m o u n t of the so-cal led special diff icult ies a l lowance in troduced by the a g r e e m e n t of 

2b1 M a r c h 1953 for s taf f of the soc ia l - securi ty bodies a d m i n i s t e r i n g the g e n e r a l social-

secur i ty s c h e m e and their d e p e n d e n t ins t i tu t ions in the departments of Bas -Rhin , H a u t -

Rhin and M o s e l l e shal l , w i th effect from 1 D e c e m b e r 1983 and for each p a y m e n t period, 

be set at 3 .95 t i m e s the va lue o f t h e point as d e t e r m i n e d by app ly ing the pay a g r e e m e n t s 

c o n c l u d e d in accordance w i th the nat ional co l lec t ive e m p l o y m e n t a g r e e m e n t of 

8 February 1957 cover ing the staff of soc ia l -securi ty bodies , n o t w i t h s t a n d i n g any 

provis ions to the contrary in co l lec t ive or individual a g r e e m e n t s in force o n the d a t e of 

publ icat ion of this Act . It shall be paid twelve l i m e s a year. W i t h effect from the s a m e 

per iod , the a n n u a l C h r i s t m a s b o n u s shal l be increased so as to reflect the a m o u n t o f the 

so-cal led special diff icult ies a l lowance awarded in respect of the m o n t h of D e c e m b e r . " 

PROCEEDINGS BEFORE THE COMMISSION 

46. M r Ziel inski a n d M r P r a d a l appl ied to t he C o m m i s s i o n on 5 J u l y 

1994; Ms Gonza lez did so on 19 Augus t 1996; a n d Ms Mary , 

Ms D e l a q u e r r i è r e , M r Schre iber , Ms K e r n , M r G o n t i e r , Ms Schre iber , 
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Ms M e m e t e a u a n d M r C o s s u t a did so on 9 S e p t e m b e r 1996. T h e 

app l i can t s compla ined of violat ions of Art ic le 6 § 1 and Art ic le 13 of t he 

Conven t ion . 

47. O n 26 N o v e m b e r 1996 the Commis s ion dec la red M r Ziel inski ' s and 

M r P rada l ' s appl ica t ion (no. 24846/94) admiss ib le . O n 22 O c t o b e r 1997 it 

dec l a red the appl ica t ions of Ms Gonza lez and o the r s (nos. 34165/96 to 

34173/96) admiss ib le as to t he compla in t s conce rn ing t h e fa i rness a n d 

the l eng th of t he p roceed ings a n d inadmiss ib le as to t he r e m a i n d e r . In its 

r epo r t s of 9 S e p t e m b e r 1997 and 21 O c t o b e r 1998 ( former Art ic le 31 of the 

C o n v e n t i o n ) , it expressed the u n a n i m o u s opinion tha t t h e r e had been a 

violat ion of Art ic le 6 § 1 of the Conven t i on as r e g a r d s t he fa i rness of the 

p roceed ings and t h a t it was u n n e c e s s a r y to cons ider the case u n d e r 

Art ic le 13, and fur ther , in respec t of Ms Gonza lez , Ms Mary, 

Ms D e l a q u e r r i è r e , M r Schre iber , Ms K e r n , M r Gon t i e r , Ms Schre iber , 

Ms M e m e t e a u and M r C o s s u t a , t h a t t h e r e had been a violation of 

Art ic le 6 § 1 of t he Conven t i on as r e g a r d s the l eng th of the p roceed ings . 

T h e full t ex t s of the C o m m i s s i o n ' s opinions a re r e p r o d u c e d as annexes to 

this j u d g m e n t . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

48. In the i r m e m o r i a l s the G o v e r n m e n t r e q u e s t e d t he C o u r t to hold 

t h a t the appl ica t ion of the provisions of the new Act in t he judic ia l 

p roceed ings conce rn ing the app l i can t s t h a t were t h e n p e n d i n g had not 

c o n t r a v e n e d Art ic les 6 § 1 and 13 of t he Conven t i on . 

49 . T h e app l i can t s asked t h e C o u r t to find t h a t t h e r e had been a 

violat ion of Art ic le 6 § 1 of t he Conven t ion and to award t h e m jus t 

sat isfact ion u n d e r Art ic le 4 1 . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

AS T O T H E FAIRNESS O F T H E P R O C E E D I N G S 

50. T h e app l i can t s s u b m i t t e d t h a t t he adop t ion of sec t ion 85 of t h e Act 

of 18 J a n u a r y 1994 (Law no. 94-43) h a d en ta i l ed a violat ion of Art ic le 6 § 1 

of the Conven t ion , whose re levan t p a r t is worded as follows: 

"In the d e t e r m i n a t i o n of his civil r ights and ob l iga t ions .... everyone is e n t i t l e d to a 

(air ... h e a r i n g within a reasonable t i m e by [a] ... t r ibuna l . . . " 

5 1 . T h e app l i can t s po in ted out t h a t t he Besancon C o u r t of Appea l , 

w h e n r e h e a r i n g s imi lar ea r l i e r cases af ter j u d g m e n t s in t h e m h a d been 

q u a s h e d by the C o u r t of C a s s a t i o n , had d e t e r m i n e d the m a t t e r s re fe r red 
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to in the C o u r t of Cas sa t i on ' s d i rec t ion and s u b s e q u e n t l y set t he re fe rence 
value by hold ing t h a t t h e IDP had to be ca lcu la ted on the basis of 6.1055% 
of t he m i n i m u m wage a n d o r d e r e d a fresh h e a r i n g so t h a t t he ca lcu la t ions 
migh t be m a d e (see p a r a g r a p h s 21-22 above) . Before the del ivery of t h a t 
j u d g m e n t M r Ziel inski a n d M r P rada l h a d ob t a ined a n even m o r e 
favourable decision as t he M e t z C o u r t of Appea l had held t h a t t he IDP 
was to be ca lcu la ted on t h e basis of twelve po in t s (see p a r a g r a p h 33 
above) . Decis ions favourable to the app l i can t s had t hus a l ready b e e n 
given before the pass ing of t he Act in issue, in p roceed ings to which the 
S t a t e had been a par ty . T h e app l i can t s cons ide red t h a t t he Act , r e su l t i ng 
as it did from a be l a t ed a m e n d m e n t , had had , if not the p u r p o s e , at least 
t he effect of inf luencing the o u t c o m e of t he case to the S t a t e ' s a d v a n t a g e . 

T h e app l i can t s d i spu t ed t he a s se r t ion t h a t the Act had been i n t e n d e d to 
forestall confl ict ing cour t decis ions. T h e y po in ted out , firstly, t h a t in 
F r e n c h law the factual c i r c u m s t a n c e s of a case were for t he t r ia l and 
appea l cour t s to d e t e r m i n e a n d t h a t the C o u r t of C a s s a t i o n reviewed 
only issues of law. It was t hus i n h e r e n t in the jud ic ia l sys tem t h a t t he 
" fac ts" m i g h t be assessed different ly w h e n one a n d the s a m e case was 
h e a r d by different cour t s . Such differences did not in t hemse lves w a r r a n t 
i n t e rven t ion by the l eg i s la tu re . Secondly, t h e r e had been no such risk in 
t h e i n s t an t case . Since w h a t was a t issue was an a l lowance exclusive to 
staff in post in given départements, only t he C o l m a r a n d M e t z cour t s of 
appea l had had n o r m a l ju r i sd ic t ion to h e a r t he cases , and the C o u r t of 
C a s s a t i o n had t a k e n ca re , a f ter t he j u d g m e n t s of 22 April 1992, in which 
it had q u a s h e d the j u d g m e n t s of t he cour t below, to o r d e r a r e h e a r i n g of 
t he cases by one a n d the s a m e second cour t of appea l , n a m e l y t h e 
Besançon C o u r t of Appea l (see p a r a g r a p h 19 above) . 

As to t h e need for legislat ive i n t e rven t ion to p re se rve t he s tabi l i ty of the 
social-securi ty s c h e m e s , t he app l i can t s said tha t t he case conce rned only 
t h e staff in t h r e e départements a n d t h a t t he s u m involved was very smal l by 
compar i son wi th the to ta l social -secur i ty b u d g e t . 

T h e app l i can t s cons ide red t h a t it was unhelpfu l to refer to t h e Na t iona l 
& Provincial Bui ld ing Society, Leeds P e r m a n e n t Bui ld ing Society a n d 
Yorksh i re Bui ld ing Society v. the U n i t e d K i n g d o m case ( j u d g m e n t of 
23 O c t o b e r 1997, Reports of Judgments and Decisions 1997-VTI). In the i r 
submiss ion , t h e r e was no ques t ion in t he i n s t an t case of t a k i n g a d v a n t a g e 
of a m i s t a k e t h a t f ru s t r a t ed t he i n t en t ion of t he leg is la ture bu t r a t h e r of 
seek ing the i n t en t ion of t h e employe r s a n d t h e employees w h e n they 
conc luded the collective a g r e e m e n t t h a t h a d given rise to t he r igh ts in 
issue. It was t he re fo re the Act ' s c lear effect and pu rpose to p reven t t h e 
p a r t i e s ' i n t en t ion from b e i n g ca r r i ed ou t , to the sole a d v a n t a g e of t he 
S t a t e . O n this point t he app l i can t s r e f e r r ed to t he P a p a g e o r g i o u v. 
G r e e c e case ( j u d g m e n t of 22 O c t o b e r 1997, Reports 1997-VT). T h e only 
risk r u n by the S t a t e — one tha t had proved to be real - was t h a t t h e 
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cour t s migh t not uphold its view. T h e pass ing of leg is la t ion with 
r e t rospec t ive effect had the re fo re had no o t h e r object t h a n to en su re t h a t 
the S ta t e ' s c la ims prevai led n o t w i t h s t a n d i n g t h a t the cour t s had ruled 
aga ins t it. T h e C o u r t of C a s s a t i o n - a n d also t he C o l m a r C o u r t of Appea l 
w h e n d e t e r m i n i n g the appea l s b r o u g h t by M s Gonza lez , Ms Mary , 
Ms D e l a q u e r r i e r e , M r Schre iber , Ms K e r n , M r Gon t i e r , Ms Schre iber , 
Ms M e m e t e a u a n d M r C o s s u t a - had s u b s e q u e n t l y h a d no op t ion but to 
endor se the t e r m s of t he Act . 

52. T h e G o v e r n m e n t po in t ed out , firstly, t h a t as r e g a r d s re t rospec t ive 
legislat ive provisions, two levels of sc ru t iny m a d e it possible to ensu re 
a d h e r e n c e to the pr inciple of legal ce r t a in ty which had to govern cour t 
p roceed ings . T h e first sc ru t iny was ca r r ied out by the C o n s t i t u t i o n a l 
Counci l w h e n such provis ions were s u b m i t t e d to it for review. While it 
dec l ined to assess w h e t h e r an Act was compa t ib l e wi th t h e E u r o p e a n 
C o n v e n t i o n on H u m a n Righ t s , a compar i son of C o n v e n t i o n law with its 
decisions on f u n d a m e n t a l r igh ts showed t h a t , on m a n y poin ts , t he 
d e v e l o p m e n t of i ts case- law duly ref lected t h a t of t h e E u r o p e a n C o u r t ' s 
case-law. T h e C o n s t i t u t i o n a l Counci l was pa r t i cu la r ly vigilant to 
c i rcumscr ibe very na r rowly the use of laws des igned to legalise ex is t ing 
prac t ices (lois de validation). It laid down t h r e e condi t ions to be satisfied if 
such laws were to be cons t i t u t iona l : t he legal isa t ion could only be 
preven t ive ; t he lega l i sa t ion m e a s u r e m u s t not offend the pr inciple tha t a 
c r imina l s t a t u t e mus t not have re t rospec t ive effect; a n d the leg is la ture 
could only i n t e r v e n e on g r o u n d s of t he g e n e r a l i n t e re s t . T h e second 
sc ru t iny was ca r r i ed out by t he o rd ina ry cour t s w h e n apply ing new 
legis la t ion to p e n d i n g cases . Laws to legalise ex i s t ing p rac t i ces were 
passed ma in ly in t he s p h e r e of admin i s t r a t i ve law, a n d t h a t expla ined 
why t h e r e were so few decisions by the C o u r t of C a s s a t i o n on the subject . 
Bu t t h e r e were very m a n y cour t decisions conce rn ing re t rospec t ive and 
i n t e r p r e t a t i v e legis la t ion. T h e cour t s pu t a l imit on t he appl ica t ion of 
such legis la t ion to p e n d i n g p roceed ings , ho ld ing t h a t they could not be 
appl ied for the first t i m e in the C o u r t of C a s s a t i o n a n d could not be a 
g r o u n d for q u a s h i n g a decis ion aga ins t which it was no longer possible to 
b r ing an o rd ina ry appea l . 

53. T h e G o v e r n m e n t cons ide red t h a t t he app l i can t s could not crit icise 
t he l eg i s la tu re ' s adop t ion of the d i spu t ed provis ion. For one th ing , 
Art ic le 34 of t he Conven t i on did not e m p o w e r t he app l i can t s to br ing an 
actio popularis and , for a n o t h e r , the adop t ion of sec t ion 85 of t he Act of 
18 J a n u a r y 1994 was , as such, i r re levan t to the issue of equa l i ty of a r m s . 
T h e p r o b l e m the re fo re lay solely in its appl ica t ion to t he facts of t he case. 

In t he G o v e r n m e n t ' s submiss ion , the provis ions in issue h a d been 
a d o p t e d on g rounds of t he g e n e r a l i n t e re s t and p u r s u e d a " l eg i t ima te 
a im" . In the first p lace , t he conce rn had b e e n to p reven t fur ther 
conflict ing decis ions be ing given by the cour t s . In its t h r e e j u d g m e n t s of 
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22 Apri l 1992 the C o u r t of C a s s a t i o n had d r a w n the logical conclusion 
from the Finding t h a t the index which served as a basis for t he a l lowance 
h a d d i s a p p e a r e d ; those j u d g m e n t s had the po t en t i a l to give rise to 
confl ict ing decisions by the cour t s below, since t h r e e different cour t s of 
a p p e a l h a d to dea l wi th the issue. Divergences had a p p e a r e d b e t w e e n the 
Besancon , C o l m a r and M e t z cour t s of appea l , none of which h a d resolved 
t h e m a t t e r in t he s a m e way (see p a r a g r a p h s 16, 20, 2 1 , 35 a n d 41 above) . 
F u r t h e r such d ivergences could be expec ted . In t he second place , the 
G o v e r n m e n t s u b m i t t e d t h a t it h a d been necessa ry to avoid j e o p a r d i s i n g 
t he f inancial s tabi l i ty of the social-securi ty s c h e m e s in issue, as had been 
express ly no ted by the C o n s t i t u t i o n a l Counci l . F u r t h e r m o r e , t h e cour t 
ac t ions could have t h r e a t e n e d the cont inu i ty of the social-securi ty public 
service. An exponen t i a l inc rease in staff costs would have led to a 
c o r r e s p o n d i n g reduc t ion in the funds e a r m a r k e d for paying benef i ts to 
those who were i n su red w i t h t h e social-securi ty sys tem, especial ly as 
rough ly 5,000 of the 9,000 or so officials receiving t h e IDP h a d i n s t i t u t ed 
legal p roceed ings by the t i m e the Act h a d been passed . If t he se ac t ions had 
gene ra l ly been successful, t he b u d g e t of t he bodies conce rned would have 
b e e n cut by a p p r o x i m a t e l y 350,000,000 francs. T h e 1994 Act had the re fore 
b e e n d i c t a t e d by compe l l ing g r o u n d s of the g e n e r a l i n t e r e s t (see the 
N a t i o n a l & Provincial Bui ld ing Society, Leeds P e r m a n e n t Bui ld ing 
Society and Yorksh i re Bui ld ing Society j u d g m e n t c i ted above) . 

54. T h e a u t h o r i t i e s ' good faith was not in issue, in t he G o v e r n m e n t ' s 
opin ion. T h e Act was not des igned to reduce t he IDP in an a u t h o r i t a r i a n 
way b u t to g u a r a n t e e its fixed p e r c e n t a g e in staff r e m u n e r a t i o n , t h e r e b y 
a d o p t i n g t h e solut ion found by the C o l m a r C o u r t of Appea l in its 
j u d g m e n t s of 23 S e p t e m b e r 1993 (see p a r a g r a p h 20 above) . T h e 
i n t e n t i o n of t he l eg i s la tu re h a d b e e n qu i t e s imply to rever t to t h e m e t h o d 
of ca lcu la t ion dec ided on a t the t ime of t he or ig inal pay a g r e e m e n t . 
F u r t h e r m o r e , c o n t r a r y to w h a t appl ied in the P a p a g e o r g i o u case (see t he 
j u d g m e n t ci ted above) , t he ex is tence of a link b e t w e e n the provisions of 
sec t ion 85 of t he Act of 18 J a n u a r y 1994 and the r e m a i n d e r of t h a t Act 
was clearly es tab l i shed and conf i rmed in t he C o n s t i t u t i o n a l Counci l ' s 
decision. T h e G o v e r n m e n t also cons ide red t h a t t he i n s t an t case could be 
d i s t i ngu i shed from the S t r a n G r e e k Ref iner ies and S t r a t i s A n d r e a d i s v. 
G r e e c e case ( j udgmen t of 9 D e c e m b e r 1994, Series A no. 301-B). 

T h e r e had been a " r ea sonab l e r e l a t i onsh ip of p ropor t iona l i ty" , the 
G o v e r n m e n t con t inued , b e t w e e n the a im p u r s u e d and the m e a n s 
employed by the l eg i s l a tu re . First ly, t he C o u r t of C a s s a t i o n h a d not been 
able to impose a un i fo rm solut ion on the var ious cour t s of a p p e a l , as it had 
ju r i sd ic t ion to dea l w i th m a t t e r s only of "law", not of "fact". Since, in 
ea r l i e r cases , the C o u r t of C a s s a t i o n had held, in pa r t i cu l a r , t h a t the 
d e t e r m i n a t i o n of t he p a r t i e s ' i n t en t ion at the t i m e of conc lud ing a 
con t r ac t or a g r e e i n g a prac t ice was a ques t i on of "fact", i n t e rven t ion by 



Z I E L I N S K I A N D P R A D A L A N D G O N Z A L E Z 

A N D O T H E R S v. F R A N C E J U D G M E N T 

119 

the l eg i s la tu re h a d b e e n neces sa ry in o r d e r to es tab l i sh a uni form m e t h o d 
of ca lcu la t ing the IDP. Secondly, the i n s t an t case h a d links wi th the 
Na t iona l & Provincial Bui ld ing Society, Leeds P e r m a n e n t Bui ld ing 
Society and Yorksh i re Bui ld ing Society case (see the j u d g m e n t ci ted 
above) : c e r t a i n t r a d e un ions h a d be la ted ly t a k e n a d v a n t a g e of a 
" t echn ica l flaw" af ter several years of lawful appl ica t ion of t h e collective 
a g r e e m e n t w i thou t any d i s p u t e . T h e app l i can t s the re fo re could not be 
u n a w a r e t h a t the au tho r i t i e s would not let t h a t " t echn ica l flaw" 
e n d a n g e r the b u d g e t of t he social-securi ty s c h e m e s . T h e G o v e r n m e n t 
also cons ide red t h a t t he S t a t e , which occupied a special place in re la t ion 
to the d i s p u t e , h a d not h a d recourse to lega l i sa t ion in cons ide ra t ion of the 
pa r ty conce rned (intuitu personae) as t he G r e e k S ta t e h a d b e e n accused of 
do ing in the S t r a n G r e e k Ref iner ies a n d S t ra t i s A n d r e a d i s case (see the 
j u d g m e n t ci ted above) . T h e app l i can t s were not employees of the S t a t e 
bu t were employees , subject to p r iva te law, of the local social-securi ty 
offices, which were pr iva te- law en t i t i e s t h a t enjoyed f inancial a u t o n o m y . 
T h a t exp la ined why the o rd ina ry cour t s and not t he a d m i n i s t r a t i v e cour t s 
h a d ju r i sd ic t ion . T h e S t a t e h a d b e e n a p a r t y to the p roceed ings only very 
indirect ly, in its capac i ty as " g u a r d i a n " of t he social-securi ty offices and in 
t he g e n e r a l i n t e re s t of the social-securi ty s c h e m e s . T h i r d l y a n d lastly, the 
G o v e r n m e n t cons ide red t h a t the scope of t he lega l i sa t ion h a d b e e n as 
l imi ted as possible. C o n t r a r y to wha t had been the posi t ion in t he S t r a n 
G r e e k Ref iner ies a n d S t r a t i s A n d r e a d i s case (see the j u d g m e n t ci ted 
above) , the purpose of the Act had not been to e n s u r e t h a t p e n d i n g 
p roceed ings failed, as the leg is la ture h a d exc luded from its scope cour t 
decisions t h a t h a d b e c o m e final on t h e m e r i t s . 

55. As to t he effect of apply ing a new s t a t u t e in o r d e r to resolve a 
d i s p u t e , t he G o v e r n m e n t cons idered t h a t the c i r c u m s t a n c e s of the 
i n s t an t cases were d i s t ingu i shab le from those no ted in t h e N a t i o n a l & 
Provincial Bui ld ing Society, Leeds P e r m a n e n t Bui ld ing Society and 
Yorksh i re Bui ld ing Society, S t r a n G r e e k Ref iner ies a n d S t ra t i s 
A n d r e a d i s , and P a p a g e o r g i o u j u d g m e n t s (cited above) . 

T h e M e t z C o u r t of A p p e a l h a d given j u d g m e n t in favour of M r Ziel inski 
and M r P r a d a l bu t on the basis of r e a s o n i n g t h a t conflicted wi th t h a t of the 
C o u r t of Cas sa t i on , which had found t h a t t he re fe rence index had 
d i s a p p e a r e d (see p a r a g r a p h s 18 a n d 35 above) . T h e o u t c o m e of the 
l i t igat ion was the re fo re m u c h m o r e u n c e r t a i n t h a n in t he ea r l i e r cases 
cons ide red by the E u r o p e a n C o u r t of H u m a n Righ t s . T h e G o v e r n m e n t 
po in ted out t h a t the re t rospec t ive app l ica t ion of a new s t a t u t e to p e n d i n g 
p roceed ings was compa t ib l e wi th t h e Conven t ion , provided t h a t t h e r e had 
still not b e e n a decis ion aga ins t which it was no longer possible to b r i n g a n 
o rd ina ry appea l . In the i n s t an t case M r Ziel inski and M r P r a d a l had 
indeed ob t a ined such a j u d g m e n t from the M e t z C o u r t of Appea l by the 
t i m e t h a t t he new s t a t u t e was appl ied to t he case . T h e C o u r t of C a s s a t i o n 
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had neve r the l e s s he ld t h a t t h a t was no obstacle to apply ing the new 

s t a t u t e , given the pu re ly " s u p p l e m e n t a r y " (supplétif) n a t u r e of the Act 

following the d i s a p p e a r a n c e of t he re fe rence index . 

As r e g a r d s Ms Gonza lez , Ms Mary , Ms D e l a q u e r r i è r e , M r Schre iber , 

Ms K e r n , M r Gon t i e r , Ms Schre iber , Ms M e m e t e a u a n d M r Gossu ta , t he 

G o v e r n m e n t s u b m i t t e d t h a t t he C o l m a r indus t r i a l t r i buna l ' s j u d g m e n t s 

of 2 J u l y 1991 could not be r e g a r d e d as u n a p p e a l a b l e , s ince an appea l 

wi th suspensive effect had been lodged aga ins t t h e m (see p a r a g r a p h s 38-

39 above) . T h e cour t decis ion ob t a ined by those app l ican t s was the re fo re 

n e i t h e r enforceable nor final on t he m e r i t s . It would not have been 

possible to pass legal is ing legis la t ion exc lud ing all p e n d i n g p roceed ings 

r ega rd le s s of the s t age t h a t t hey had r eached ; t h a t would have r emoved 

the Act ' s raison d'être and would have led to d i sc r imina t ion b e t w e e n those 

who had appl ied to t he cour t s a n d those who had not , who would have 

found tha t t he legal is ing Act was ra ised aga ins t t h e m . T h e G o v e r n m e n t 

no t ed t h a t the legal isa t ion h a d had no d i s p r o p o r t i o n a t e effect on t he 

posi t ion of those app l i can t s , because while t he C o l m a r C o u r t of Appea l 

was bound by the provisions of t h e Act , it was not to be fo rgo t t en t h a t t he 

s a m e cour t h a d a l r eady ru led on the d i spu te in t e r m s ident ica l wi th those 

of the legal is ing Act in j u d g m e n t s of 23 S e p t e m b e r 1993 (see p a r a g r a p h 20 

above) . 

56. T h e C o m m i s s i o n was of the opin ion t h a t sect ion 85 of t he Act of 

18 J a n u a r y 1994 h a d qu i t e s imply endor sed the S t a t e ' s posi t ion in the 

p roceed ings t h a t h a d been b r o u g h t aga ins t it and t h a t were still p e n d i n g 

in t he o rd ina ry cour t s . It n o t e d t h a t t he S t a t e ' s a r g u m e n t s h a d b e e n 

re jec ted by the cour t s h e a r i n g t he cases, which h a d p re fe r r ed those 

advanced by the app l i can t s . It also cons idered t h a t t he l eg i s l a tu re had 

once and for all o v e r t u r n e d t h e decis ions of t he cour t s a n d u p h e l d t he 

S t a t e by express ly provid ing t h a t t he Act should have re t rospec t ive 

effect. O n c e t he C o n s t i t u t i o n a l Counci l h a d conf i rmed t h a t the Act 

accorded wi th t h e C o n s t i t u t i o n , t he C o u r t of Cassa t ion ' s decis ion h a d 

become inevi tab le . W i t h r e g a r d m o r e pa r t i cu la r ly to t he " p r e c e d e n t " 

c r e a t e d by the C o l m a r C o u r t of Appea l ' s j u d g m e n t s of 23 S e p t e m b e r 

1993, which were exp res sed in t e r m s ident ica l wi th those of t h e Act in 

ques t ion , t he C o m m i s s i o n cons ide red t h a t t he S t a t e could not t h e r e b y be 

d i spensed from its obl igat ion not to i n t e rvene in p e n d i n g jud ic ia l 

p roceed ings wi th t he a im of inf luencing the i r o u t c o m e . 

T h e C o m m i s s i o n consequen t ly conc luded t h a t the S t a t e h a d i n t e r v e n e d 

decisively to inf luence in its own favour t he i m m i n e n t o u t c o m e of the 

p roceed ings to which it was a p a r t y a n d whose m e r i t s h a d a l r eady b e e n 

dec ided aga ins t it. 

57. T h e C o u r t reaff i rms t h a t while in pr inciple t he l eg i s la tu re is not 

p r ec luded in civil m a t t e r s from a d o p t i n g n e w re t rospec t ive provisions to 

r e g u l a t e r igh t s a r i s ing u n d e r ex i s t ing laws, t he pr inciple of t h e ru le of law 
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and the not ion of fair t r ia l e n s h r i n e d in Ar t ic le 6 p rec lude any in t e r f e rence 
by the l eg i s la tu re - o t h e r t h a n on compel l ing g r o u n d s of the genera l 
i n t e re s t - wi th the a d m i n i s t r a t i o n of j u s t i c e des igned to inf luence the 
jud ic ia l d e t e r m i n a t i o n of a d i spu te (see t h e following j u d g m e n t s , ci ted 
above: S t r a n G r e e k Ref iner ies and S t r a t i s A n d r e a d i s , p . 82, § 49; 
Papageo rg iou , p . 2288, § 37; a n d Na t iona l & Provincial Bui ld ing Society, 
Leeds P e r m a n e n t Bui ld ing Society and Yorksh i re Bui ld ing Society, p . 2363, 
§ 1 1 2 ) . 

58. In t h e i n s t a n t case , as in the above -men t ioned cases , t he C o u r t 
canno t overlook the effect of t he con ten t of sec t ion 85 of t he Act of 
18 J a n u a r y 1994 (Law no. 94-43), t a k e n t o g e t h e r wi th the m e t h o d and 
t i m i n g of its adop t ion . 

To begin wi th , whi le sect ion 85 express ly exc luded from its scope cour t 
decisions t h a t had b e c o m e final on the m e r i t s , it se t t l ed once and for all 
t he t e r m s of the d i spu te before the o rd ina ry cour t s a n d did so 
re t rospec t ive ly a n d " n o t w i t h s t a n d i n g any provis ions to t he c o n t r a r y in 
collective or individual a g r e e m e n t s in force on the d a t e of pub l ica t ion of 
this A c t " (see p a r a g r a p h 45 above) . 

Secondly, sect ion 85 was p a r t of an Act on "publ ic h e a l t h and social 
we l fa re" (see p a r a g r a p h 23 above) . It was only in the course of the 
p a r l i a m e n t a r y d e b a t e s and shor t ly af ter t he del ivery on 13 O c t o b e r 1993 
of t he Besangon C o u r t of Appea l ' s j u d g m e n t t h a t a n a m e n d m e n t on the 
IDP was t ab led . 

Last ly, sect ion 85 qu i t e s imply endor sed the posi t ion t a k e n u p by the 
S t a t e in p e n d i n g p roceed ings . T h e C o u r t no t e s t h a t a major i ty of ear l ie r 
decisions by the t r i buna l s of fact had b e e n favourable to the app l i can t s . 
Admi t t ed ly , w h e r e a s t he M e t z C o u r t of Appea l had found wholly in 
favour of t he employees of t he social-securi ty offices c o n c e r n e d (see 
p a r a g r a p h s 16 and 35 above) , the C o l m a r C o u r t of Appea l , un l ike the 
C o l m a r indus t r ia l t r i buna l , had d i smissed the c la ims (see p a r a g r a p h s 20, 
38 a n d 41 above) . However , the special role of the Besangon C o u r t of 
Appea l , the cour t which had to r e h e a r t he cases af ter the C o u r t of 
C a s s a t i o n ' s j u d g m e n t s of 22 Apri l 1992 (see p a r a g r a p h s 19 and 21 
above) , m u s t be e m p h a s i s e d . T h e Besangon C o u r t of Appea l had been 
de s igna t ed to resolve the d i spu te , no tab ly the issues of "fact", wi th in the 
legal f r amework previously laid down by the C o u r t of C a s s a t i o n i tself (see 
p a r a g r a p h s 18 a n d 19 above) . K e e p i n g s t r ic t ly wi th in t he compass of the 
issues as laid down in the C o u r t of Cas sa t i on ' s j u d g m e n t s of 22 Apri l 1992, 
it found t h a t no p rac t i ce had a r i sen and re jec ted t he m e t h o d c o n t e n d e d 
for by the S t a t e . It set a new re fe rence index and , a l lowing a c la im in the 
a l t e rna t ive by ce r t a in employees of t he social -secur i ty offices conce rned , 
held t h a t t he IDP h a d to be ca lcu la ted on the basis of 6 .1055% of the 
m i n i m u m w a g e , this be ing the p e r c e n t a g e c o r r e s p o n d i n g to t he a m o u n t 
of the IDP as ca lcu la ted on the basis of twelve po in t s at 1 J a n u a r y 1953. 
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Such a decis ion, which clarified the issues whi le r e m a i n i n g wi th in t he 
l imits laid down by the C o u r t of C a s s a t i o n on 22 April 1992, was 
favourable to t he app l i can t s , since it had the effect of m o r e t h a n doub l ing 
t he a m o u n t of t he al lowance actual ly paid by the social-securi ty offices a n d 
confer red a r ight to back p a y m e n t of the difference on a l lowances paid 
over several years (see p a r a g r a p h s 21-22 above) . 

59. T h e C o u r t canno t d iscern in t he facts of t he case why t h e 
confl ict ing cour t decisions r e q u i r e d legislat ive i n t e rven t ion while 
p roceed ings were pend ing . It cons iders t h a t such d ivergences a r e a n 
i n h e r e n t consequence of any jud ic ia l sys tem which, like t he F r e n c h 
one , is based on a ne twork of t r ial and appea l cour t s wi th a u t h o r i t y over 
t he a r e a of the i r t e r r i to r i a l ju r i sd ic t ion . As t h e role of t he C o u r t of 
C a s s a t i o n is precisely to resolve conflicts be tween decisions of t he cour t s 
below, it is impossible to con jec ture w h a t its decis ion in the face of these 
conflict ing decis ions would have been but for t he in t e rven t ion of t he Act 
in issue. 

In the C o u r t ' s opinion, the c i r c u m s t a n c e s of t he case do not m a k e it 
possible to a s se r t t h a t t he i n t e rven t ion of t he leg is la ture was foreseeable , 
any m o r e t h a n they can suppor t t he a r g u m e n t t h a t a n or ig inal i n t e n t i o n 
had been f r u s t r a t e d (see the N a t i o n a l & Provincial Bui ld ing Society, Leeds 
P e r m a n e n t Bui ld ing Society a n d Yorksh i re Bui ld ing Society j u d g m e n t 
ci ted above, pp . 2362-63, §§ 110-12), see ing t h a t t he d i spu te was over the 
app l ica t ion of an a g r e e m e n t tha t had been discussed and a d o p t e d u n d e r a 
p resc r ibed p r o c e d u r e by the employers a n d t r a d e un ions conce rned . 

T h e C o u r t cons iders t h a t t he financial risk adve r t ed to by the 
G o v e r n m e n t (see p a r a g r a p h 53 above) a n d express ly n o t ed by the 
C o n s t i t u t i o n a l Counci l in the reasons it gave for its decision (see 
p a r a g r a p h 26 above) canno t in itself w a r r a n t the l eg i s l a tu re ' s 
s u b s t i t u t i n g itself bo th for the p a r t i e s to the collective a g r e e m e n t and for 
t he cour t s in o r d e r to se t t le t he d i spu t e . O n t h a t point t h e C o u r t no tes 
t h a t t he G o v e r n m e n t pu t forward the s u m of 350,000,000 f rancs ' loss for 
t he social-securi ty bodies conce rned if t he cour t ac t ions were genera l ly 
successful (see p a r a g r a p h 53 above) , w i thou t providing any o t h e r 
c o m p a r a t i v e d a t a , notably as to the to ta l cost of t h e n ine t h o u s a n d 
employees a n d the de ta i l s of t he h e a l t h e x p e n d i t u r e of t he bodies in 
Alsace-Mosel le . 

T h e adop t ion of sect ion 85 in rea l i ty d e t e r m i n e d the subs t ance of t he 
d i s p u t e . T h e appl ica t ion of it by the d o m e s t i c cour t s , in p a r t i c u l a r t he 
C o u r t of C a s s a t i o n in its j u d g m e n t s of 2 M a r c h 1995 (see p a r a g r a p h s 29 
and 36 above) , m a d e it po in t less to con t i nue t he p roceed ings . 

Like t he C o m m i s s i o n , t he C o u r t cons iders t h a t t he C o n s t i t u t i o n a l 
Counci l ' s decis ion does not suffice to es tab l i sh t h a t sect ion 85 of t he Act 
of 18 J a n u a r y 1994 is in conformi ty wi th the C o n v e n t i o n (see p a r a g r a p h 26 
above) . 
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In view of t he foregoing, t he C o u r t also cons iders t h a t no d i s t inc t ion can 
validly be m a d e b e t w e e n the app l i can t s accord ing as they h a d or had not 
ob t a ined a final decision on the mer i t s . 

60. As to the G o v e r n m e n t ' s a r g u m e n t t h a t this was not a d i spu te 
b e t w e e n the app l i can t s and the S ta te (see p a r a g r a p h 54 above) as the 
local h e a l t h - i n s u r a n c e offices were en t i t i es subject to p r iva te law, not 
public law, t he C o u r t no tes tha t t he social-securi ty bodies pe r fo rm a 
public-service mission a n d come u n d e r the supervis ion both of the 
min i s t e r respons ib le for social securi ty a n d the Min i s t e r for Economic 
Affairs and F inances . A p a r t from the p o t e n t i a l va r ie ty and i m p o r t a n c e of 
t he forms of overs ight , inc lud ing those affect ing collective a g r e e m e n t s 
laying down ru les a n d r egu la t ions govern ing different ca tegor ies of staff 
(see p a r a g r a p h 44 above) , t h e C o u r t no tes t h a t t he prefect - t he S ta te ' s 
r e p r e s e n t a t i v e in the département or reg ion - or t he Regiona l D e p a r t m e n t 
of H e a l t h and Social Affairs, a n ex t e rna l d e p a r t m e n t of t he supervis ing 
min is t ry , sys temat ica l ly i n t e rvened as pa r t i e s to the tr ial in the 
p roceed ings b e t w e e n the app l i can t s a n d the bodies t h a t employed t h e m . 
At all even t s , the F r e n c h sys tem, wi th its bodies t h a t m a n a g e a public 
service and have special g o v e r n m e n t a l powers a n d a r e subject to 
min i s t e r i a l supervisory au tho r i t i e s , is an i l lus t ra t ion of the special role 
a n d the du t i e s of t he m e m b e r S t a t e s of t he Counci l of E u r o p e — as may 
resu l t f rom the E u r o p e a n Social C h a r t e r - in re la t ion to t he social 
welfare of the i r peoples . T h e f inding is the re fo re inescapab le t h a t the 
i n t e rven t ion of the leg is la ture in the in s t an t case took place at a t ime 
w h e n legal p roceed ings to which the S t a t e was a p a r t y were pend ing . 

6 1 . T h e r e has consequen t ly b e e n a violat ion of Art ic le 6 § 1 in respect 
of the r ight to a fair t r ia l . 

II. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 
AS T O T H E L E N G T H O F T H E P R O C E E D I N G S 

62. Ms Gonza lez , Ms Mary , Ms D e l a q u e r r i e r e , M r Schre iber , Ms Kern , 
M r G o n t i e r , M s Schre iber , Ms M e m e t e a u a n d M r C o s s u t a m a i n t a i n e d 
t h a t t h e p roceed ings did not t ake p lace wi th in a r ea sonab l e t i m e as 
r e q u i r e d by Art ic le 6 § 1 of t he Conven t ion . 

63 . T h e C o m m i s s i o n accep ted t he a p p l i c a n t s ' a r g u m e n t , while the 
G o v e r n m e n t s u b m i t t e d t h a t t he facts of t he case disclosed no violat ion of 
t he Ar t ic le in ques t ion . 

A. P e r i o d t o b e t a k e n i n t o c o n s i d e r a t i o n 

64. T h e C o u r t no tes t h a t the per iods to be t a k e n in to cons ide ra t ion in 
o rde r to assess t he l e n g t h of the p roceed ings in t he l ight of t he " r easonab le 
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t i m e " r e q u i r e m e n t of Ar t ic le 6 § 1 b e g a n on 17 a n d 28 Augus t 1990, the 
d a t e s of t he appl ica t ions to t he C o l m a r indus t r i a l t r i buna l (see p a r a g r a p h 
37 above) a n d e n d e d with the C o u r t of Cassa t ion ' s j u d g m e n t of 18 J u n e 
1996 (see p a r a g r a p h 43 above) . T h e p roceed ings consequen t ly las ted for 
a lmos t five years a n d ten m o n t h s . 

B. R e a s o n a b l e n e s s o f t h e l e n g t h o f t h e p r o c e e d i n g s 

65. T h e r ea sonab lenes s of t he l eng th of p roceed ings mus t be assessed 
in t h e l ight of t he p a r t i c u l a r c i r c u m s t a n c e s of t he case and having r ega rd 
to t he c r i t e r i a laid down in the C o u r t ' s case-law, in pa r t i cu l a r t he 
complex i ty of t he case a n d the conduc t of the app l ican t a n d of t he 
re levan t a u t h o r i t i e s (see, a m o n g m a n y o t h e r a u t h o r i t i e s , the Verni l lo 
v. F r a n c e j u d g m e n t of 20 F e b r u a r y 1991, Series A no. 198, pp. 12-13, § 30). 

/. Arguments before the Court 

66. T h e app l i can t s cons idered t h a t a d u r a t i o n of four years in t h e 
C o l m a r C o u r t of Appea l , to which h a d to be a d d e d a lmost a yea r at first 
i n s t ance as well as t he p roceed ings in the C o u r t of Cas sa t i on , was plainly 
excessive. In t he i r submiss ion , t he case was not complex and no a r g u m e n t 
could be based on t h e t i m e a t which they had filed t he i r submiss ions , since 
t h a t h a d no effect on t he d a t e set for h e a r i n g cases on a p p e a l from 
indus t r i a l t r i buna l s . T h e cases w e r e set down for h e a r i n g by the C o u r t of 
Appea l and it was in the l ight of t he d a t e on which t h a t decis ion was t a k e n 
t h a t t he pa r t i e s s u b s e q u e n t l y d e t e r m i n e d how they would p roceed . Se t t i n g 
down took place wi thou t its be ing necessary for submiss ions to have been 
filed be fo rehand , as t he cour t was validly seised by m e a n s of the not ice of 
appea l and the p roceed ings w e r e oral . T h e app l i can t s no ted t h a t in the 
in s t an t case the a p p e a l was lodged on 10 S e p t e m b e r 1991 bu t t h a t it was 
only on 12 J u l y 1994 t h a t t he case was set down for h e a r i n g on 18 O c t o b e r 
1994 (see p a r a g r a p h 40 above) . It was the re fo re only on 12 J u l y 1994 t h a t 
p lead ings could usefully be filed, once t he a p p e l l a n t s had filed the i r 
submiss ions , in which they re l ied on the Act of 18 J a n u a r y 1994. 

T h e app l i can t s m a i n t a i n e d t h a t if t he C o u r t of Appea l had given 
j u d g m e n t w i thou t wa i t i ng un t i l t he Act was passed , like t he M e t z C o u r t 
of Appea l , they would have been in possession of a n enforceable decision 
w h e n the Act was passed . T h e y the re fo re a r g u e d tha t the excessive l eng th 
of t he p roceed ings had also had the effect of m a k i n g it possible to ra ise t he 
Act of 1 8 J a n u a r y 1994 aga ins t t h e m . 

67. T h e G o v e r n m e n t con t e s t ed t h a t analysis . T h e y s u b m i t t e d t h a t t he 
facts of the case and , in pa r t i cu l a r , the n u m e r o u s conflict ing court 
decisions m a d e it possible to a p p r e c i a t e t he special complex i ty of the 
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case . T h e C o u r t of C a s s a t i o n had not given j u d g m e n t by t he t i m e the 
C o l m a r i ndus t r i a l t r i buna l r e n d e r e d its decis ions on 2 J u l y 1991 (see 
p a r a g r a p h 38 above) . All the po in t s of law ra ised by the p a r t i e s had 
the re fo re been in abeyance . 

As to t he conduct of t he app l i can t s , t he G o v e r n m e n t said t h a t in civil 
cases t he p a r t i e s ' conduc t was vital s ince t h e ini t ia t ive in conduc t i ng the 
p roceed ings lay wi th t h e m . T h e a p p l i c a n t s ' r e p r e s e n t a t i v e had not filed 
p lead ings un t i l 30 S e p t e m b e r 1994, t h r e e years af ter the beg inn ing of the 
p roceed ings in t he C o u r t of Appea l (see p a r a g r a p h 40 above) . T h e l eng th 
of t he p roceed ings at first i n s t ance was perfect ly r ea sonab le and the C o u r t 
of C a s s a t i o n had ac t ed wi th especial d i l igence. Respons ib i l i ty for the 
l eng th of t he p roceed ings in t he C o u r t of A p p e a l had la in wi th the 
app l i can t s . 

68. T h e C o m m i s s i o n cons ide red t h a t the p roceed ings were s o m e w h a t 
complex and , as to t he conduc t of t he pa r t i e s , t h a t the l eng th of t ime was 
not r e a s o n a b l e , r e g a r d be ing had to a n u m b e r of delays or per iods of 
inact ivi ty for which it r e g a r d e d the d o m e s t i c a u t h o r i t i e s as hav ing been 
respons ib le . 

2. The Court's assessment 

(a) C o m p l e x i t y o f t h e c a s e 

69. T h e C o u r t cons iders tha t the subject m a t t e r of the case before the 
domes t i c cour t s was undoub ted ly complex , as was conf i rmed by the 
finding in t he C o u r t of Cas sa t i on ' s j u d g m e n t s of 22 Apri l 1992 t h a t the 
re fe rence index had ceased to exist (see p a r a g r a p h 18 above) . 

(b) C o n d u c t o f t h e a p p l i c a n t s 

70. T h e C o u r t can find n o t h i n g to sugges t t h a t the app l i can t s were 
respons ib le for p ro long ing the p roceed ings . In pa r t i cu l a r , the d a t e on 
which the a p p l i c a n t s ' g r o u n d s of appea l were filed h a d no effect on the 
C o l m a r C o u r t of Appea l ' s s e t t i ng down of t he case for h e a r i n g (see 
p a r a g r a p h 40 above) . 

(c) C o n d u c t o f t h e j u d i c i a l a u t h o r i t i e s 

71. T h e C o u r t finds t h a t the p roceed ings las ted t h r e e yea r s , eight 
m o n t h s a n d e ight days in t he C o l m a r C o u r t of Appea l . A l t h o u g h the 
appea l s h a d b e e n lodged on 10 S e p t e m b e r 1991 (see p a r a g r a p h 39 
above) , the C o u r t of Appea l did not set a d a t e for the h e a r i n g unti l 
12 J u l y 1994, a lmos t t h r e e years l a t e r (see p a r a g r a p h 40 above) . T h e 
C o u r t cons iders t h a t no persuas ive exp l ana t i on of t h a t de lay has been 
put forward. In pa r t i cu l a r , it no tes t h a t t he C o l m a r C o u r t of Appea l had 
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a l r eady ru led on the issue of the IDP in i ts j u d g m e n t s of 23 S e p t e m b e r 
1993 (see p a r a g r a p h 20 above) , m o r e t h a n two y ea r s af ter the appea l s 
lodged in t he i n s t a n t case . F u r t h e r m o r e , t he G o l m a r C o u r t of Appea l ' s 
j u d g m e n t was del ivered on 18 May 1995 (see p a r a g r a p h 41 above) , 
a lmos t a yea r and a half af ter the pass ing of the Act of 18 J a n u a r y 1994. 

(d) C o n c l u s i o n 

72. H a v i n g r ega rd to all t he evidence , the C o u r t cons iders t h a t t he 
" r ea sonab l e t i m e " wi th in which Art ic le 6 § 1 r e q u i r e s a case to be h e a r d 
was exceeded . 

T h e r e has accordingly b e e n a violat ion of Ar t ic le 6 § 1 of the Conven t i on 
as r e g a r d s t he l eng th of the p roceed ings . 

III. ALLEGED V I O L A T I O N O F ARTICLE 13 O F T H E C O N V E N T I O N 

73. T h e app l i can t s cons ide red t h a t t he adop t ion of sect ion 85 of the 
Act of 18 J a n u a r y 1994 (Law no. 94-43) h a d en t a i l ed a b r e a c h of Ar t ic le 13 
of the Conven t ion , which provides : 

"Everyone w h o s e r ights and f r e e d o m s as set forth in [ the ] C o n v e n t i o n are v io la ted 
shall have an ef fect ive r e m e d y before a nat iona l author i ty n o t w i t h s t a n d i n g that the 
v io la t ion has b e e n c o m m i t t e d by persons a c t i n g in an official capaci ty ." 

74. H a v i n g r ega rd to the f inding in p a r a g r a p h 61 above, t he C o u r t 
holds t h a t it is u n n e c e s s a r y to ru le on t he compla in t in ques t ion . 

IV. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

75. Ar t ic le 41 of t h e C o n v e n t i o n provides : 

"If the Court finds that there has b e e n a v io la t ion of the C o n v e n t i o n or the Protocols 

t h e r e t o , and if the internal law of the H i g h C o n t r a c t i n g Party c o n c e r n e d a l lows only 

partial reparat ion to be m a d e , the Court shal l , if neces sary , afford just sa t i s fact ion to 

the injured party." 

A. D a m a g e 

76. T h e app l i can t s a l leged tha t they had s u s t a i n e d pecun ia ry d a m a g e 
co r r e spond ing to t he s u m s they would have received had the legis la t ion 
r e m a i n e d as it was before the pass ing of the Act of 18 J a n u a r y 1994. 
M r Zicl inski and M r P r a d a l assessed the i r pecun ia ry d a m a g e at 
47,000 F r e n c h francs (FRF) each a n d did not m a k e any c la im in respec t of 
non-pecun ia ry d a m a g e . Ms Gonza lez , Ms Mary , Ms D e l a q u e r r i e r e , 
M r Schre iber , Ms K e r n , M r G o n t i e r , M s Schre iber , Ms M e m e t e a u and 
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M r C o s s u t a each sought F R F 21,434 in respec t of back p a y m e n t of t h e IDP 
for t he five-year per iod before 17 Augus t 1990, F R F 22,257 in respec t of back 
p a y m e n t of t he IDP for the per iod from 18 Augus t 1990 to 30 N o v e m b e r 
1995, plus F R F 15,000 for i n t e r e s t a t t h e s t a t u t o r y r a t e a n d inc reased wi th 
effect from 17 Augus t 1990. T h e y assessed c o m p e n s a t i o n for t he non-
pecun ia ry d a m a g e sus t a ined by each of t h e m on account of t he l eng th of 
t he p roceed ings at F R F 20,000 and c o m p e n s a t i o n for the non-pecun ia ry 
d a m a g e s t e m m i n g from the unfa i rness of t he t r ia l at F R F 50,000. 

77. T h e G o v e r n m e n t did not express a view. 
78. T h e D e l e g a t e of the C o m m i s s i o n wished to leave the m a t t e r to the 

C o u r t ' s d i sc re t ion . 
79. T h e C o u r t no tes t h a t in the p r e s e n t case a n award of j u s t satisfac­

t ion can only be based on the fact t h a t t he app l i can t s did not have the benefit 
of the g u a r a n t e e s of Art ic le 6, inc lud ing the one r e g a r d i n g the l eng th of the 
p roceed ings in respect of Ms Gonza lez , Ms Mary , Ms D e l a q u e r r i e r e , 
M r Schre iber , Ms K e r n , M r Gon t i e r , Ms Schre iber , Ms M e m e t e a u and 
M r C o s s u t a . As to the fairness of the p roceed ings , whils t t he C o u r t canno t 
specu la te as to t he o u t c o m e of the tr ial had the posi t ion been o the rwise , it 
does not find it u n r e a s o n a b l e to r ega rd the app l i can t s as having suffered a 
loss of r ea l o p p o r t u n i t i e s (see t he Colozza a n d R u b i n a t v. I t a l y j u d g m e n t of 
12 F e b r u a r y 1985, Series A no. 89, p. 1 7, § 38) . To t h a t m u s t be a d d e d non-
pecun ia ry d a m a g e , which the findings of violat ions in this j u d g m e n t do not 
suffice to r emedy , except in the case of M r Ziel inski and M r P r a d a l , who 
m a d e no c la im u n d e r this head . M a k i n g its a s s e s s m e n t on a n equ i t ab le 
bas is as r e q u i r e d by Ar t ic le 4 1 , t he C o u r t a w a r d s F R F 47,000 e a c h to 
M r Ziel inski a n d M r P r a d a l a n d F R F 80,000 to each of t he o t h e r nine 
app l i can t s , in respec t of all heads of d a m a g e t a k e n t o g e t h e r . 

B. C o s t s a n d e x p e n s e s 

80. T h e app l i can t s each sough t F R F 30,000 in respec t of t he costs and 
expenses r e l a t i n g to the i r r e p r e s e n t a t i o n . 

8 1 . T h e G o v e r n m e n t did not express a view. 
82. T h e D e l e g a t e of t he C o m m i s s i o n wished to leave the m a t t e r to the 

C o u r t ' s d i sc re t ion . 
83 . T h e C o u r t no tes t h a t M r Zie l inski a n d M r P r a d a l were r e p r e s e n t e d 

by the s a m e lawyer t h r o u g h o u t t he p roceed ings before t he C o m m i s s i o n 
and the C o u r t , the o t h e r n ine app l i can t s having used the services of t he 
s a m e lawyer only af ter t he G r a n d C h a m b e r had o rde r ed the j o i n d e r of t he 
appl ica t ions . C o n s e q u e n t l y , and on the basis of t he in fo rmat ion in its 
possess ion, t he C o u r t , m a k i n g its a s s e s s m e n t on an e q u i t a b l e basis , 
awards M r Ziel inski and M r P rada l F R F 30,000 each in respec t of the 
p roceed ings before the C o m m i s s i o n a n d the C o u r t and each of the o t h e r 
app l i can t s F R F 4,000. 
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C. D e f a u l t i n t e r e s t 

84. Accord ing to t he in fo rmat ion avai lable to t he C o u r t , the s t a t u t o r y 
r a t e of i n t e r e s t appl icab le in F r a n c e at t he d a t e of adop t ion of t he p re sen t 
j u d g m e n t is 3.47% pe r a n n u m . 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1. Holds t ha t t he re has been a violat ion of Art ic le 6 § 1 of t he Conven t i on 
as r e g a r d s t he fairness of the p roceed ings ; 

2. Holds t ha t t h e r e has been a violat ion of Art ic le 6 § 1 of the Conven t i on 
as r e g a r d s t he l eng th of t he p roceed ings in respec t of Ms Gonza lez , 
Ms Mary , Ms D e l a q u e r r i e r e , M r Schre iber , Ms K e r n , M r Gon t i e r , 
Ms Schre iber , Ms M e m e t e a u and M r C o s s u t a ; 

3 . Holds t h a t it is u n n e c e s s a r y to ru le on t he compla in t u n d e r Art ic le 13 of 
t he Conven t ion ; 

4. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay, wi th in t h r e e m o n t h s , 47,000 
(forty-seven t h o u s a n d ) F r e n c h francs each to M r Ziel inski a n d 
M r P r a d a l for pecun ia ry d a m a g e , 80,000 (e ighty t h o u s a n d ) F r e n c h 
francs to Ms Gonza lez , M s Mary , Ms D e l a q u e r r i e r e , M r Schre iber , 
Ms K e r n , M r Gon t i e r , M s Schre iber , Ms M e m e t e a u and M r C o s s u t a 
for pecun ia ry a n d non-pecun ia ry d a m a g e , and 30,000 ( th i r ty 
t h o u s a n d ) F r e n c h francs each to M r Ziel inski a n d M r P r a d a l and 
4,000 (four t h o u s a n d ) F r e n c h francs t o each of t h e o t h e r n ine 
app l i can t s for costs a n d expenses ; 
(b) t h a t s imple in t e re s t a t an a n n u a l r a t e of 3.47% shal l be payable on 
those sums from the expiry of t he above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t ; 

5. Dismisses t h e r e m a i n d e r of t h e c la im for j u s t sa t isfact ion. 

D o n e in Engl i sh and in F r e n c h , a n d de l ivered at a publ ic h e a r i n g in the 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 28 O c t o b e r 1999. 

Luzius W I I . D H A B E R 

Pres iden t 

M a u d D E B O E R - B U Q U I C C H I O 

D e p u t y R e g i s t r a r 
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In acco rdance wi th Art ic le 45 § 2 of t h e Conven t ion and Ru le 74 § 2 of 
t he Ru les of C o u r t , t he c o n c u r r i n g opinion of M r B a c q u e t is a p p e n d e d to 
this j u d g m e n t . 

L.W. 
M.B. 
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(Translation) 

I voted in favour of this j u d g m e n t , which, firstly, provides a ba lanced 

answer to the ques t ion of pr inciple w h e t h e r laws des igned to legalise 

ex is t ing prac t ices (lois de validation) a r e compa t ib l e wi th the Conven t ion 

and , secondly, appl ies t h a t answer r igorously bu t logically to the p r e s e n t 

case . 

1. O n the g e n e r a l ques t ion the C o u r t reaff i rms the pr inciple , based on 

Art icle 6 § 1 of the Conven t ion , t h a t t he leg is la ture m u s t not i n t e rvene 

wi th the a im of re t rospec t ive ly es tab l i sh ing or a l t e r i n g a given legal 

s i tua t ion so as to inf luence the jud ic ia l d e t e r m i n a t i o n of a d i spu t e ; but it 

m a k e s an except ion for cases in which such an i n t e rven t ion would be 

jus t i f ied on compe l l ing g r o u n d s of t he gene ra l i n t e re s t . T h e C o u r t 

the re fo re conf i rms all its decis ions in ea r l i e r cases , in which init ial ly t he 

pr inciple was laid down t h a t t he leg is la ture m u s t not i n t e r f e re wi th t he 

a d m i n i s t r a t i o n of j u s t i c e (S t ran G r e e k Ref iner ies a n d S t r a t i s A n d r e a d i s 

v. G r e e c e j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A no. 301-B, and 

Papageorg iou v. G r e e c e j u d g m e n t of 22 O c t o b e r 1997, Reports of Judgments 

and Decisions 1997-VI), a n d t h e n the idea in t roduced t h a t such in te r fe rence 

could, however , be jus t i f ied on compe l l ing g r o u n d s of the g e n e r a l i n t e r e s t 

( j udgmen t of 23 O c t o b e r 1997 in the Na t iona l & Provincial Bui ld ing 

Society, Leeds P e r m a n e n t Bui ld ing Society and Yorksh i re Bui ld ing 

Society v. the U n i t e d K i n g d o m case , Reports 1997-VII), g r o u n d s which a re 

assessed by the C o u r t aga ins t t he b a c k g r o u n d and in t he c i r c u m s t a n c e s of 

each case and which may , except ional ly , be held by it to be more 

l eg i t ima te t h a n the r igh t s rel ied on by ce r t a in individuals or, a t any r a t e , 

held to prevai l over t h e m . 

2. In t he i n s t an t case t he reason for the l eg i s la tu re ' s in t e rven t ion 

(sect ion ¡35 of t he Act of 18 J a n u a r y 1994) was p r imar i ly , if not 

exclusively, the fact t h a t t h e r e was a conflict of case-law, on a ques t ion of 

fact, b e t w e e n two t r i buna l s of fact, t he C o l m a r a n d Bcsancon cou r t s of 

appea l , t he l a t t e r of which had ru led on a case r e f e r r ed to it af ter a 

j u d g m e n t of the M e t z C o u r t of Appea l had been q u a s h e d . T h e financial 

cons ide ra t ions r e l a t i ng to the subs t an t i a l costs to t he social-securi ty 

bodies of t he ru l ing given by any p a r t i c u l a r cour t should not , in my view, 

be r e g a r d e d as having been decisive in t he leg is la ture ' s i n t e rven t ion in this 

ins t ance . 

W h e r e it is imposs ib le , or no longer possible , for t he C o u r t of Cassa t ion 

to r e m e d y t h e m , confl ict ing decisions r e n d e r e d by t r ia l a n d appea l cour t s 

a r e u n d o u b t e d l y likely to su rp r i se , p e r t u r b or shock the publ ic , bu t they 

a re the price to be paid for o p e r a t i n g a decen t r a l i s ed sys tem of cour t s , 
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whose s u p r e m e overseer , t he C o u r t of Cas sa t i on , r e spec t s the wholly 
i n d e p e n d e n t a s s e s s m e n t of the facts by the t r i buna l s of fact a n d rules 
only on issues of law. T h e E u r o p e a n C o u r t the re fo re c a n n o t accept too 
lightly, on the sole g r o u n d of r a t iona l i ty and of an abs t r ac t app l i ca t ion of 
the idea of j u s t i ce , t h a t such conflicts cons t i t u t e a compe l l ing g r o u n d of 
the g e n e r a l i n t e re s t which jus t i f ies the in t e rven t ion of t he l eg i s l a tu re . 

T h e r e a r e , however , very cogent r ea sons for accep t ing such an 
i n t e rven t ion w h e r e , in ce r t a in t e m p o r a l and geograph ica l c i r c u m s t a n c e s , 
t he conflict ing decisions in p rac t i ce lead to a den ia l of j u s t i ce , for example 
w h e r e t he execut ion of i r reconci lable decis ions is physically imposs ib le or, 
if not imposs ib le , would i m m e d i a t e l y c r e a t e an in to le rab le inequa l i ty of 
posi t ion b e t w e e n the p a r t i e s conce rned . 

T h e p r e s e n t case in fact a p p e a r s to be such an ins t ance at first b lush . In 
1988, staff m e m b e r s of the local social-securi ty offices of Alsace-Mosel le 
cha l l enged before several i ndus t r i a l t r i buna l s t he m e t h o d w h e r e b y the 
offices had, for near ly fifteen yea r s , ca lcu la ted t he a m o u n t of a special 
a l lowance i n t roduced by an a g r e e m e n t of 1953. In Apri l 1992 the C o u r t 
of C a s s a t i o n q u a s h e d j u d g m e n t s of t he M e t z C o u r t of Appea l r e l a t i n g to 
some of t he se cases , held tha t the 1953 a g r e e m e n t could no longer apply in 
i ts or ig inal t e r m s and o rde r ed t h a t t he cases should be r e h e a r d by a 
t r i b u n a l of fact in o rde r t h a t it m i g h t be d e t e r m i n e d w h e t h e r a prac t ice 
had b e e n es tab l i shed (on accoun t of t he appl ica t ion of a given m e t h o d of 
ca lcu la t ion by the social-securi ty offices over m a n y years) or, in the 
absence of such a p rac t i ce , in o r d e r t h a t t he m e t h o d of ca lcu la t ing the 
a l lowance should be d e t e r m i n e d . In S e p t e m b e r 1993, however , the 
C o l m a r C o u r t of A p p e a l held t h a t a p rac t i ce had been es tab l i shed for 
pay ing the a l lowance by the m e t h o d a d o p t e d by the social-securi ty 
offices, while in O c t o b e r the B e s a n c o n C o u r t of Appea l held, on the 
con t r a ry , t h a t no prac t ice had been es tab l i shed and laid down a new 
m e t h o d of ca lcu la t ion - in o t h e r words , two u n a p p e a l a b l e but 
con t r ad i c to ry a s s e s s m e n t s of one and the s a m e ques t ion of fact, n a m e l y 
w h e t h e r a p rac t i ce exis ted . At t h a t s t age , t h e r e is no doub t t h a t an 
unjust i f iable inequa l i ty of posi t ion a rose b e t w e e n staff m e m b e r s of the 
local social-securi ty offices of Alsace-Mosel le in respec t of t he ca lcula t ion 
of t h e a l lowance in ques t ion , accord ing as they c a m e , as l i t igan ts , wi th in 
t he ju r i sd i c t ion of t he C o l m a r C o u r t of Appea l or wi th in t h a t of t he Metz 
C o u r t of Appea l . Bes ides , how could t he social-securi ty offices in prac t ice 
have appl ied t he se i r reconci lable decis ions to the i r staff? 

Did tha t s i tua t ion , however , c o n s t i t u t e in a u t u m n 1993 a compel l ing 
g r o u n d of the g e n e r a l i n t e re s t which jus t i f ied the i n t e rven t ion of the 
leg is la ture? T h a t would have b e e n so, in my view, if the leg is la ture a lone 
h a d been in a posi t ion to r e m e d y the con t rad ic t ions b e t w e e n the 
j u d g m e n t s . But in fact t he i n t e r e s t e d pa r t i e s could still have appl ied to 
the C o u r t of C a s s a t i o n , re lying precise ly on the conflict of j u d g m e n t s . 
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A judicial reso lu t ion of the difficulty, which would have r e m e d i e d the 
den ia l of j u s t i ce , was the re fo re possible. It was u l t i m a t e l y for t h a t r eason 
t h a t t he conflict b e t w e e n decis ions given in a u t u m n 1993 by the C o l m a r 
a n d M e t z cour t s of a p p e a l did not a m o u n t to a compel l ing g r o u n d of the 
g e n e r a l i n t e re s t jus t i fy ing the l eg i s l a tu re ' s i n t e rven t ion , it be ing 
r e m e m b e r e d t h a t , r ega rd le s s of the r e su l t i ng confusion, t h a t conflict did 
not in i tself cause any financial difficulties for the social-securi ty bodies . 
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A. C o m p l a i n t s d e c l a r e d a d m i s s i b l e 

39. T h e C o m m i s s i o n has dec la red admiss ib le the app l i c an t s ' 
c o m p l a i n t s t h a t they were not given a fair h e a r i n g , in t h a t the 
i n t e rven t ion of t he S t a t e in cour t p roceed ings conce rn ing t h e m b r e a c h e d 
the pr inc ip le of "equa l i ty of a r m s " a n d depr ived t h e m of an effective 
r e m e d y . 

B. P o i n t s at i s s u e 

40. T h e first point at issue is w h e t h e r t he app l i can t s were given a fair 
h e a r i n g in acco rdance wi th the pr inciple of equa l i ty of a r m s be tween t h e 
pa r t i e s as r equ i r ed by Art ic le 6 § 1 of t he Conven t ion , in t he light of t he 
i n t e rven t ion of the Act of 18 J a n u a r y 1994 in the course of legal 
p roceed ings . 

4 1 . T h e second point a t issue is w h e t h e r t he app l i can t s had an effective 
r e m e d y before a na t iona l a u t h o r i t y wi th in the m e a n i n g of Art ic le 13 of the 
Conven t i on in the light of this legislative i n t e rven t ion . 

C. A s r e g a r d s A r t i c l e 6 § 1 o f the C o n v e n t i o n 

42. Art ic le 6 § 1 of the Conven t i on provides , inter alia, t h a t : 

"In the d e t e r m i n a t i o n of his civil r ights and ob l igat ions everyone is en t i t l ed to a 

fair ... hear ing ... by [a] ... tr ibunal ..." 

43. T h e app l i can t s s u b m i t , firstly, t h a t a cour t of a p p e a l to which a 
case is r e m i t t e d by the C o u r t of Cassa t ion is not bound to follow the 
l a t t e r ' s r e a s o n i n g since, if it does not , t he case can aga in be re fe r red to 
t h e C o u r t of Cas sa t i on , which can sit in p l ena ry so as to resolve t he 
conflict of case-law. T h e y point out t h a t , in t he p r e s e n t case , t he cour t of 
appea l to which the case was r e m i t t e d did follow the C o u r t of Cassa t ion ' s 
finding t h a t t he c o n t r a c t u a l basis of ca lcu la t ion no longer exis ted . 
However , they submi t t h a t this did not resolve t he legal point a t issue. 

44. T h e app l i can t s a r g u e tha t t h e r e were two issues before the cour t of 
appea l : first, w h e t h e r a c u s t o m or prac t ice had a r i sen , and if not , wha t was 
t he va lue of the point on which the ca lcu la t ion would be based . T h e y point 
out t ha t t he j u d g m e n t of the Besancon C o u r t of Appea l wen t in the i r 
favour a n d tha t an a p p e a l on poin ts of law by the r e p r e s e n t a t i v e s of t he 
S t a t e was p e n d i n g before t he C o u r t of C a s s a t i o n w h e n t h e Act in t e rvened . 
T h e y e m p h a s i s e t h a t , in its decision of 2 M a r c h 1995, t h e C o u r t of 
C a s s a t i o n d e e m e d itself bound by sect ion 85 of t he Act of 18 J a n u a r y 
1994 a n d held - con t r a ry to wha t t he G o v e r n m e n t m a i n t a i n - not t h a t 
t h a t Act "could" be app l ied to the i r c la im, bu t t h a t it " shou ld" be so 
appl ied . 
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45. T h e app l ican t s submi t t h a t the G o v e r n m e n t ' s a r g u m e n t tha t 
P a r l i a m e n t h a d s imply i n t e n d e d to resolve a conflict b e t w e e n different 
lines of case- law canno t s t and , since the risk of such a conflict a r i s ing is 
i n h e r e n t in the F rench cour t sys t em and it is not t he l eg i s l a tu re ' s role to 
ru le on m a t t e r s of p u r e fact, as this could u n d e r m i n e the i n d e p e n d e n c e 
of t he cour t s . T h e y c la im t h a t t he Act was passed in t he m i d d l e of the 
p roceed ings in o rde r to c o u n t e r m a n d a jud ic ia l decision in t he i r favour, 
in the i n t e r e s t s of a p a r t y wi th a cons ide rab le a m o u n t a t s t ake 
financially - t h a t is, the S t a t e . T h e y refer to the j u d g m e n t of the 
E u r o p e a n C o u r t in the case of S t r a n G r e e k Ref iner ies and S t r a t i s 
A n d r e a d i s v. Greece (Eur . C o u r t H R , j u d g m e n t of 9 D e c e m b e r 1994, 
Ser ies A no. 301-B), s u b m i t t i n g t h a t the s i t ua t ion in t h a t case was on 
all fours wi th the i r own. 

46. T h e r e s p o n d e n t G o v e r n m e n t m a k e the ini t ial po in t t h a t the 
p r e s e n t case should be d i s t ingu i shed from t h a t of S t r a n G r e e k Ref iner ies 
a n d S t r a t i s A n d r e a d i s (cited above) . F u r t h e r , they rely on the case of 
D o m b o B e h e e r B.V. v. t he N e t h e r l a n d s (Eur . C o u r t H R , j u d g m e n t of 
27 O c t o b e r 1993, Ser ies A no. 274) to recall t h a t equa l i ty of a r m s implies 
t h a t each p a r t y m u s t be afforded a r ea sonab le o p p o r t u n i t y to p r e s e n t his 
case u n d e r condi t ions t h a t do not p lace h im at a s u b s t a n t i a l d i s advan t age 
vis-a-vis his opponen t . 

47. T h e y s u b m i t t h a t the point of law at issue he re was resolved on 
22 Apri l 1992, in t h r e e j u d g m e n t s of t he C o u r t of C a s s a t i o n , a n d t h a t the 
only issues o u t s t a n d i n g at t he t i m e at which the i m p u g n e d Act was passed 
- n a m e l y w h e t h e r a cus tom or prac t ice had a r i sen or, if not , w h a t va lue the 
point fo rming the basis of t he ca lcula t ion would have r e a c h e d if it had not 
been abol ished - were m a t t e r s for the t r i buna l s of fact. T h e y c la im tha t 
t he leg is la ture i n t e rvened to pu t an end to t he e m e r g e n c e of conflicting 
decisions from different cour t s of appea l . In pa r t i cu la r , they s u b m i t t ha t in 
t he p r e s e n t case t he C o u r t of C a s s a t i o n held - w i thou t d e e m i n g itself 
bound by the word ing of the Act - t h a t t h a t Act appl ied to cases which 
had a l ready been dec ided by the cour t s , provided t h a t an appea l had been 
lodged or still lay. 

48. T h e G o v e r n m e n t cons ider t h a t t he l eg i s la tu re i n t e r v e n e d , not in 
o r d e r to inf luence t he o u t c o m e of the p e n d i n g p roceed ings bu t to resolve 
t he p r o b l e m of conflict be tween different l ines of case- law - a source of 
u n e q u a l t r e a t m e n t of l i t igants - as well as to avoid an inc rease in this 
type of c la im, which could have had a ha rmfu l effect on t he financial 
equ i l ib r ium of t he re levan t social-securi ty funds. T h e y poin t out t h a t the 
Act affected not only the app l i can t s bu t all t he staff of the social-securi ty 
o rgan i sa t ions in t he regions conce rned , inc lud ing those who h a d not t a k e n 
legal act ion. 

49. T h e G o v e r n m e n t point out t h a t t he s t a t u t e in ques t i on was 
dec la red compa t ib l e wi th t he F r e n c h C o n s t i t u t i o n by the C o n s t i t u t i o n a l 



136 CASE OF ZIELINSKI AND PRADAL v. FRANCE -
OPINION OF THE COMMISSION 

Counci l , which appl ies s imi lar pr inciples to those found in the E u r o p e a n 
Conven t i on on H u m a n Righ t s , pa r t i cu la r ly as r e g a r d s t h e r igh t s of 
l i t igants . 

50. T h e G o v e r n m e n t , however , acknowledge t h a t t he j u d g m e n t s 
de l ivered by t he M e t z C o u r t of Appea l on 19 and 20 Apri l 1993, which 
h a d been enforceable , had held t h a t t he special difficulties a l lowance 
should be ca lcu la ted on a basis m o r e favourable to t he app l i can t s t h a n 
the one laid down in t he new Act. 

5 1 . W i t h r e g a r d to the compla in t u n d e r Art ic le 13 of t he Conven t ion , 
t he G o v e r n m e n t c la im t h a t t h e r e is no need to e x a m i n e it, given the i r 
submiss ions conce rn ing Ar t ic le 6 § 1. However , in the a l t e rna t ive , t hey 
a r g u e t h a t Art ic le 13 is not appl icable to t he p re sen t case , especial ly as 
the C o u r t of C a s s a t i o n , in i ts j u d g m e n t of 2 M a r c h 1995, d i smissed the 
app l i c an t s ' g r o u n d s of appea l based on an a l leged viola t ion of the 
provisions of t he Conven t ion . 

52. T h e C o m m i s s i o n recal ls t h a t the pr inciple of t he rule of law finds 
express ion , inter alia, in Art ic le 6 of t he Conven t ion , which secures , in 
pa r t i cu l a r , t he r ight to a fair t r ia l . As r e g a r d s d i spu te s conce rn ing civil 
r igh ts and obl iga t ions , Art ic le 6 r equ i r e s equa l i ty of a r m s in t he sense of 
a fair ba l ance be tween the pa r t i e s . In l i t igat ion involving oppos ing pr iva te 
i n t e r e s t s , t h a t equa l i ty impl ies t h a t each pa r ty m u s t be afforded a 
r ea sonab l e o p p o r t u n i t y to p r e s e n t his case u n d e r condi t ions which do not 
place h im at a subs t an t i a l d i s a d v a n t a g e vis-a-vis his o p p o n e n t (see t he 
D o m b o B e h e e r B.V. j u d g m e n t c i ted above, p . 19, § 33 , a n d the S t r an 
G r e e k Ref iner ies a n d S t r a t i s A n d r e a d i s j u d g m e n t ci ted above, p . 8 1 , § 46) . 

53 . T h e C o m m i s s i o n m u s t e x a m i n e t he t i m i n g a n d m a n n e r of the 
adop t ion of Law no. 94-43 of 18 J a n u a r y 1994. It no tes t h a t b o t h cour t s of 
appea l which dea l t wi th t he ac t ions b r o u g h t by n u m e r o u s civil s e rvan t s 
w o r k i n g in t he re l evan t o rgan i sa t i ons a n d e s t a b l i s h m e n t s - namely , the 
M e t z a n d Besangon C o u r t s of Appea l - found aga ins t t he F r e n c h S t a t e , 
t he d e f e n d a n t in those ac t ions . 

54. Indeed , t h e C o m m i s s i o n no t e s t h a t t he M e t z C o u r t of Appea l , in its 
j u d g m e n t s of 19 and 20 Apri l 1993 in t he app l i c an t s ' cases , found, first, 
t h a t t he app l i c an t s ' employer h a d un i l a t e ra l ly c h a n g e d the a m o u n t of the 
a l lowance , in b r e a c h of t he 1950 Collect ive A g r e e m e n t s Act and of 
Art ic le 1134 of t he Civil C o d e , which led inevi tably to t he fu r the r finding 
t h a t the a g r e e m e n t should be appl ied wi th t he a l lowance be ing paid on t he 
basis of twelve po in t s . As r e g a r d s the j u d g m e n t de l ivered by t he Besangon 
C o u r t of Appea l on 13 O c t o b e r 1993, t he C o m m i s s i o n no t e s t h a t t h a t 
cour t a lso ru led t h a t t he a l lowance should be ca lcu la ted on t he basis of 
twelve po in t s in r e l a t ion to t he m i n i m u m salary as at 1 J a n u a r y 1953. 
T h e only r eason why the Besangon C o u r t of Appea l t h e n o rde r ed t h a t 
fresh hea r ings be held was to allow each plaint iff to ca lcu la te t he a m o u n t 
of b a c k d a t e d a l lowance to which he or she was en t i t l ed u n d e r its rul ing. 
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55 . C o n s e q u e n t l y , t he C o m m i s s i o n is forced to conc lude t h a t t h e r e was 
no conflict b e t w e e n the ru l ings of t he two cour t s of a p p e a l in ques t ion , 
even t h o u g h the issue was pu t to t h e m in ident ica l t e r m s . 

56. W i t h r e g a r d to the legislat ive i n t e rven t ion , the C o m m i s s i o n notes 
tha t P a r l i a m e n t began to d e b a t e a bill on public hea l t h and social welfare 
on 26 O c t o b e r 1993. It no tes t h a t sec t ion 85 of t he r e su l t i ng Act , which was 
i n s e r t e d as a resu l t of t he t ab l ing of a n a m e n d m e n t , was an addi t iona l 
provision to t h a t Act . 

57. T h e C o m m i s s i o n no tes t h a t , while t he leg is la ture migh t have a n 
in t e re s t in dea l ing wi th the p re sen t m a t t e r in a bill a l r e ady before 
P a r l i a m e n t , in o r d e r to avoid t he delays of the legislat ive m a c h i n e r y , its 
i n t e r v e n t i o n c a m e at a t i m e w h e n legal p roceed ings to which the S ta te 
was a pa r ty were p e n d i n g (see t he above -men t ioned S t r a n Greek 
Ref iner ies and S t ra t i s A n d r e a d i s j u d g m e n t , pp . 81-82, § 47) . T h e 
C o m m i s s i o n also no tes t h a t t he d ra f t ing of sect ion 85 of the Act of 
18 J a n u a r y 1994 was express ly a i m e d at t h e p e n d i n g ac t ions , inc luding 
those conce rn ing the app l i can t s . 

58. T h e C o m m i s s i o n no tes t h a t t he C o n s t i t u t i o n a l Counc i l dec la red 
sect ion 85 c o m p a t i b l e wi th t he F r e n c h C o n s t i t u t i o n , r e fe r r ing to the 
need to resolve conflict ing lines of case- law and the risks t o t he financial 
equ i l i b r ium of the social-securi ty funds. O n this poin t , t he Commis s ion 
cons iders t h a t t he fact t h a t t h e C o n s t i t u t i o n a l Counci l t akes in to account 
- as do m a n y o rd ina ry cour t s - a ce r t a in n u m b e r of g e n e r a l pr inciples , 
such as t h a t of respec t for l i t i gan t s ' r igh t s , is not a r eason to rubber -
s t a m p its decis ions as be ing in conformi ty wi th t he provis ions of the 
Conven t i on and b ind ing on the S t r a s b o u r g o rgans . 

59. T h e C o m m i s s i o n recal ls t h a t t he pr inciple of t h e ru le of law and 
t h e no t ion of fair t r ia l en sh r ined in Art ic le 6 p rec lude any in te r fe rence 
by the l eg i s la tu re wi th the a d m i n i s t r a t i o n of j u s t i ce des igned to 
inf luence the jud ic ia l d e t e r m i n a t i o n of a d i spu t e (see the above-
m e n t i o n e d j u d g m e n t in t he case of S t r a n G r e e k Ref iner ies and S t ra t i s 
A n d r e a d i s , p . 82, § 49). Yet sect ion 85 of t he Act of 18 J a n u a r y 1994 
pure ly a n d simply e n t r e n c h e d the posi t ion t a k e n by t h e S t a t e in the 
p roceed ings aga ins t it, which were still p e n d i n g before t h e cour t s . T h e 
C o m m i s s i o n no tes tha t th is posi t ion had not b e e n uphe ld by the cour ts 
dea l ing wi th t he cases , which had ins t ead accep ted t h e app l i can t s ' 
a r g u m e n t s . It also no tes t h a t t he l eg i s la tu re muzz led t h e cour t s once 
a n d for all, a n d dec ided the cases in favour of the S t a t e , by expressly 
giving the Act re t rospec t ive effect. O n c e t he cons t i tu t iona l i ty of the 
Act had b e e n uphe ld by the C o n s t i t u t i o n a l Counci l , t h e C o u r t of 
C a s s a t i o n ' s decision b e c a m e inevi tab le . 

60. C o n s e q u e n t l y , the C o m m i s s i o n cons iders tha t t he S t a t e infr inged 
the app l i c an t s ' r igh t s u n d e r Ar t ic le 6 § 1 of t he Conven t i on by in t e rven ing 
in a m a n n e r which was decisive to e n s u r e t h a t the - i m m i n e n t - o u t co me 
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of p roceed ings to which it was a p a r t y was favourable to it desp i t e the fact 
t h a t the t r ibuna l s of fact had a l ready found aga ins t it. 

Conclusion 

61 . T h e C o m m i s s i o n conc ludes , unan imous ly , t h a t t h e r e has been a 
viola t ion of Art ic le 6 § 1 of t he Conven t i on in the p r e s e n t case . 

D . As r e g a r d s Art i c l e 13 o f the C o n v e n t i o n 

62. Art ic le 13 of the Conven t i on provides: 

"Everyone w h o s e r ights and f r e e d o m s as set forth in [ the) C o n v e n t i o n are v io la ted 

shall have an effective r e m e d y before a nat iona l author i ty n o t w i t h s t a n d i n g that the 

v io lat ion has b e e n c o m m i t t e d by persons a c t i n g in an official capaci ty ." 

63. T h e app l i can t s submi t t h a t t he e n a c t m e n t of sect ion 85 of t he Act 
of 18 J a n u a r y 1994 depr ived t h e m of a n effective r e m e d y . 

64. T h e G o v e r n m e n t submi t t h a t t h e r e is no need to e x a m i n e this 
compla in t , given the i r submiss ions wi th r ega rd to Art ic le 6 § 1. However , 
in the a l t e rna t i ve , t he G o v e r n m e n t a r g u e t h a t Art ic le 13 is not appl icable 
to the p r e s e n t case, pa r t i cu la r ly as the C o u r t of Cas sa t i on , in its j u d g m e n t 
of 2 M a r c h 1995, d i smissed the app l i c an t s ' g r o u n d s of appea l a l leging a 
violat ion of the provisions of the Conven t ion . 

65. H a v i n g r ega rd to its decis ion on the compla in t b r o u g h t u n d e r 
Art ic le 6, the Commis s ion does not cons ider it necessary to ru le on t h a t 
based on Art ic le 13 of t he Conven t ion . 

Conclusion 

66. T h e C o m m i s s i o n concludes , u n a n i m o u s l y , t h a t it is u n n e c e s s a r y 
also to e x a m i n e the case u n d e r Art ic le 13 of the Conven t ion . 

E. R e c a p i t u l a t i o n 

67. T h e C o m m i s s i o n conc ludes , unan imous ly , t h a t t h e r e has b e e n a 
viola t ion of Art ic le 6 § 1 of t he Conven t i on in t he p r e s e n t case . 

68. T h e C o m m i s s i o n conc ludes , unan imous ly , t h a t it is u n n e c e s s a r y 
also to e x a m i n e the case u n d e r Art ic le 13 of the Conven t i on . 

H . C . K R Ü G E R 

S e c r e t a r y to t he C o m m i s s i o n 
S. T R E C H S E L 

Pres iden t of the C o m m i s s i o n 
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A. C o m p l a i n t s d e c l a r e d a d m i s s i b l e 

49. T h e C o m m i s s i o n has dec la red admiss ib le the app l i c an t s ' 
c o m p l a i n t s t h a t t hey w e r e no t g iven a fair hea r i ng , in t h a t r e t rospec t ive 
legis la t ion i n t e rvened in ongo ing cour t p roceed ings conce rn ing t h e m ; t h a t 
th is i n t e rven t ion also depr ived t h e m of an effective r e m e d y in the cour t s ; 
a n d tha t the i r case was not h e a r d wi th in a r ea sonab le t i m e . 

B. P o i n t s at i s s u e 

50. T h e poin ts a t issue a r e : 
(a) w h e t h e r t he app l i can t s were given a fair h e a r i n g in acco rdance wi th 

t h e r e q u i r e m e n t s of Art ic le 6 § 1 of t he Conven t ion ; 
(b) w h e t h e r t he app l i c an t s ' r ight to an effective r e m e d y as r e q u i r e d by 

Ar t ic le 13 of the Conven t i on was r e spec t ed ; a n d 
(c) w h e t h e r t he a p p l i c a n t s ' r ight to a h e a r i n g wi th in a r ea sonab le t i m e 

u n d e r Art ic le 6 § 1 of the C o n v e n t i o n was re spec ted . 

C. As r e g a r d s A r t i c l e 6 § 1 o f t h e C o n v e n t i o n ( f a i r n e s s o f the 
p r o c e e d i n g s ) 

5 1 . Art ic le 6 § 1 of the Conven t i on provides , in so far as re levan t : 

"In the d e t e r m i n a t i o n of his civil r ights and ob l iga t ions everyone is e n t i t l e d to a 
fair and public h e a r i n g wi th in a r e a s o n a b l e t ime by an i n d e p e n d e n t and impart ia l 
tr ibunal ..." 

52. T h e app l i can t s s u b m i t t e d , firstly, t h a t t he in t e rven t ion of t he Act 
of 18 J a n u a r y 1994 (Law no. 94-43) wi th re t rospec t ive effect whi le 
p roceed ings to which the S t a t e was a pa r ty were p e n d i n g before the 
C o l m a r C o u r t of Appea l (see p a r a g r a p h s 43-45 of t he r epor t ) h a d 
depr ived t h e m of any chance of w inn ing the i r cases . 

53 . T h e y s u b m i t t e d t h a t t he G o v e r n m e n t ' s a r g u m e n t t h a t P a r l i a m e n t 
h a d i n t e n d e d to resolve a conflict b e t w e e n different jud ic ia l decisions 
could not s t and , since t he risk of such a conflict a r i s ing was i n h e r e n t in 
the F r e n c h cour t sys tem a n d it was not the l eg i s la tu re ' s role to decide 
issues of p u r e fact as this could u n d e r m i n e the i n d e p e n d e n c e of the 
cour t s . T h e y c la imed t h a t t h e Act was passed in the midd le of t he 
p roceed ings in o r d e r to c o u n t e r m a n d a jud ic i a l decis ion in t he i r favour 
a n d t hus to serve t he i n t e r e s t s of a pa r t y - the S t a t e - w i th a 
cons ide rab le a m o u n t at s t ake financially. T h e y re fe r red to t he j u d g m e n t 
of t h e E u r o p e a n C o u r t in t he case of S t r a n G r e e k Ref iner ies and S t ra t i s 
A n d r e a d i s v. G r e e c e (Eur . C o u r t H R , j u d g m e n t of 9 D e c e m b e r 1994, 
Ser ies A no. 301-B), s u b m i t t i n g t h a t t he s i t ua t i on in t h a t case was on all 
fours wi th the i r own. 
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54. F u r t h e r , the app l i can t s s t a t e d t h a t t he budge t out of which the 

social-securi ty s t a f f s sa la r ies were pa id was s e p a r a t e from the social-

secur i ty p a y m e n t s b u d g e t , so t h a t - con t r a ry to the G o v e r n m e n t ' s 

a s se r t ions - a successful o u t c o m e for t he staff in the p roceed ings could 

not have pre judiced t h e financial s tabi l i ty of t he funds . 

55 . T h e r e s p o n d e n t G o v e r n m e n t s u b m i t t e d first t h a t t he pr inciple of 

equa l i ty of a r m s had not been b r e a c h e d by the i n t e r v e n t i o n of the 1994 

Act while t he p roceed ings were pend ing , since before t h a t i n t e rven t ion 

- on 22 April 1992 - t he C o u r t of C a s s a t i o n had a l ready pa r t ly resolved 

t h e poin t of law a t i ssue in t h r e e j u d g m e n t s ho ld ing t h a t t he basis of 

ca lcu la t ion set out in t he or iginal a g r e e m e n t was no longer appl icable 

(see p a r a g r a p h 34 of t he r e p o r t ) . T h e only m a t t e r s which the C o u r t of 

C a s s a t i o n had r e m i t t e d to t he Besançon C o u r t of Appea l were w h e t h e r 

a new m e t h o d of ca lcu la t ing t he "special difficulties a l lowance" 

(indemnité de difficultés particulières - "IDF") h a d a r i sen by c u s t o m or 

p rac t i ce , and , if no t , w h a t t he base point would have been w o r t h if it 

h a d not ceased to exis t . 

56. However , the G o v e r n m e n t a r g u e d t h a t , a l t h o u g h the C o u r t of 

C a s s a t i o n j u d g m e n t s had succeeded in resolving p a r t of the p rob lem, 

t h e y had had t h e po t en t i a l to allow different cou r t s to r each confl ict ing 

decisions r e g a r d i n g w h e t h e r or not such a cus tom or p rac t i ce had a r i sen , 

a n d if not , wha t t he base point was w o r t h . T h e G o v e r n m e n t po in ted out 

t h a t conflict ing decisions had indeed e m e r g e d , m a k i n g legislat ive 

i n t e rven t ion necessary . T h u s the a i m of t he 1994 Act had been , noi to 

inf luence t h e o u t c o m e of t h e cases , bu t s imply t o resolve t h e conflict 

b e t w e e n different jud ic ia l decis ions: this was d e m o n s t r a t e d by 

P a r l i a m e n t ' s care to en su re t h a t the new Act should not apply to cases in 

which a final (définitive) jud ic ia l decis ion had been given. 

57. T h e G o v e r n m e n t cons idered tha t the pr inciple of equa l i ty of a r m s 

h a d been p rese rved by the i n t e rven t ion of t he C o n s t i t u t i o n a l Counci l 

(see p a r a g r a p h 40 of t he r e p o r t ) , which had e n s u r e d t h a t the provisions 

of the 1994 Act were compa t ib l e wi th the r igh t s , f reedoms and 

f u n d a m e n t a l p r inc ip les ensh r ined in the F r e n c h C o n s t i t u t i o n a n d its 

P r e a m b l e . In t h a t r e g a r d , t he G o v e r n m e n t po in ted out t h a t the 

C o n s t i t u t i o n a l Counc i l took p a r t i c u l a r c a r e w h e n m o n i t o r i n g "va l ida t ing 

l aws" (lois de validation) a n d r e m i n d e d the C o m m i s s i o n t h a t "legislat ive 

va l ida t ion" m e a n t "any legislat ive i n t e rven t ion , in the form of an 

i n s t r u m e n t i n t r o d u c i n g a re t rospec t ive c h a n g e in the law, which 

p ro t ec t s an a d m i n i s t r a t i v e act or ser ies t h e r e o f from be ing q u a s h e d 

( w h e t h e r in def ined c i r c u m s t a n c e s or in gene ra l ) by t he cou r t s " . T h e 

C o n s t i t u t i o n a l Counci l took care to e n s u r e t h a t the l eg i s la tu re va l ida ted 

only in advance - t h a t is, va l ida ted only ac ts which a cour t h a d not yet 

cr i t icised - and t hus a "va l ida t ing law" could not affect " f ina l" cour t 

ru l ings (décisions passées en force de chose jugée ou définitives). 
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58. Moreover , t h e G o v e r n m e n t m a i n t a i n e d tha t , in t he light of t h e 

C o n s t i t u t i o n a l Counci l ' s powers of review, P a r l i a m e n t could not have 

in t e rvened except on publ ic - in te res t g r o u n d s , which h a d exis ted in the 

p re sen t case (as was clearly shown by the C o n s t i t u t i o n a l Counc i l ' s 

decision of 13 J a n u a r y 1994) in t he form of the need to pu t an end to tin; 

e m e r g e n c e of confl ict ing judic ia l decis ions (a source of u n e q u a l t r e a t m e n t 

be tween l i t igants ) a n d to avoid fu r the r c la ims which could have had a 

ha rmfu l effect on the financial s tabi l i ty of t he social-securi ty funds 

conce rned . T h u s , t he Act h a d affected, not only t he app l i can t s , bu t all the 

staff of the social-securi ty o rgan i sa t ions in t he r e l evan t reg ions , inc luding 

those who h a d not t a k e n legal ac t ion . 

59. As r e g a r d s the case- law of t he Conven t i on o rgans , the G o v e r n m e n t 

cons ide red tha t the p r e s e n t case shou ld be d i s t ingu i shed from t h a t of 

S t r an G r e e k Ref iner ies a n d S t ra t i s A n d r e a d i s , in which the G r e e k 

leg is la ture had p r o v i d e d that " ... [a]ny court p roceedings at wha teve r 

level p e n d i n g at t h e t i m e of t h e e n a c t m e n t of th is s t a t u t e , in respec t of 

c la ims wi th in the m e a n i n g of the p r e c e d i n g p a r a g r a p h , [were] dec la red 

void" ( j udgmen t ci ted above, p. 71 , § 20) , since the C o n s t i t u t i o n a l 

Counci l ' s review of "va l ida t ing l aws" m e a n t t h a t any such provision 

would have been censu red . 

60. In the i r fu r the r obse rva t ions , t he G o v e r n m e n t re fe r red t o t h e 

C o m m i s s i o n ' s r epor t in t he case of Ziel inski and P rada l v. F r a n c e ( repor t 

of the C o m m i s s i o n of 9 S e p t e m b e r 1997) and to t he E u r o p e a n C o u r t ' s 

j u d g m e n t s in t he cases of N a t i o n a l & Provincial Bui ld ing Society, Leeds 

P e r m a n e n t Bui ld ing Society and Yorksh i re Bui ld ing Society v. t he U n i t e d 

Kingdom ( the "Bui ld ing Socie t ies" j u d g m e n t of 23 O c t o b e r 1997, Reports of 

Judgments and Decisions 1997-VII) and Papageo rg iou v. G r e e c e ( judgmen t of 

22 O c t o b e r 1997, Reports 1997-VI). 

61 . In t he i r first set of fu r the r obse rva t ions , the G o v e r n m e n t 

m a i n t a i n e d t h a t t he p r e s e n t case could be d i s t ingu i shed from t h a t of 

Ziel inski a n d P rada l , in tha t Ziel inski and P rada l should have been able 

to rely on the j u d g m e n t s of the M e t z C o u r t of Appea l of 19 and 20 Apri l 

1993 so as to p reven t t he C o u r t of C a s s a t i o n from applying the provisions 

of the new Act to t he i r cases , since t he findings of fact m a d e in those 

j u d g m e n t s were not subject to a p p e a l (see Ziel inski and P rada l , r epo r t of 

t h e C o m m i s s i o n ci ted above, p a r a g r a p h 28). T h e p r e s e n t case was 

different in t h a t t he app l i can t s h a d won only a t first i n s t ance , in the 

indus t r ia l t r i buna l , whose decision had been a p p e a l e d aga ins t on po in t s 

b o t h of fact a n d of law. T h e G o v e r n m e n t s u b m i t t e d t h a t a decision a t 

first i n s t ance aga ins t which an o rd ina ry a p p e a l had been lodged was not 

"f inal" (n'[a] pas la même force de chose jugée) in t he s a m e way as a cour t of 

appea l j u d g m e n t which h a d been a p p e a l e d aga ins t on po in t s of law since, 

w h e n d e a l i n g wi th the l a t t e r form of a p p e a l , the C o u r t of C a s s a t i o n c a n n o t 

r e o p e n findings of fact b u t can only dec ide w h e t h e r t h e law has b e e n 
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cor rec t ly i n t e r p r e t e d and appl ied . A cour t of appea l , on the o t h e r hand , 
can reverse a first-instance j u d g m e n t e i t he r because it d i sag rees wi th t he 
findings of fact or because it has appl ied the law differently. 

62. T h e G o v e r n m e n t conc luded from th i s t h a t , whi le t he app l i can t s in 
the Ziel inski and P rada l case could compla in of t he fact t h a t a new Act had 
b e e n appl ied in p roceed ings in which a "f inal" decis ion (une décision passée en 

force de chose jugée) had a l r eady been given, t h e s a m e could not be said of t h e 
p r e s e n t case, in which it had been perfect ly l eg i t ima te for t he C o l m a r 
C o u r t of Appea l to apply t he new Act . 

63 . T h e G o v e r n m e n t fu r the r po in ted to t h e fact t h a t t h e C o l m a r 
C o u r t of Appea l had a l r eady had to rule on the m e t h o d of ca lcu la t ing t he 
IDP even before the new Act c a m e in to force, w h e n dea l ing wi th appea l s by 
o t h e r social-securi ty staff, in which it had held (in several j u d g m e n t s of 
23 S e p t e m b e r 1993) t h a t t he index point fo rming the basis of ca lcu la t ion 
of the IDP had d i s a p p e a r e d a n d t h a t a c u s t o m a n d prac t ice had ar i sen 
since the a m e n d m e n t of 17 April 1974, u n d e r which the IDP was to be 
paid at 3.95 t i m e s t he va lue of a point (see p a r a g r a p h 38 of the r epo r t ) . 

64. T h e G o v e r n m e n t no ted t h a t th is view of the s i tua t ion clear ly 
differed from tha t t a k e n by the C o l m a r indus t r i a l t r i buna l in the p re sen t 
case (see p a r a g r a p h 42 of the r e p o r t ) . T h e r e was the re fo re every reason to 
believe t h a t , even w i thou t t he new Act , t h e C o l m a r C o u r t of Appea l would 
have followed its own 1993 case- law a n d reversed the t r i buna l ' s decision. In 
apply ing the new Act , it had simply ci ted it as the g r o u n d s for its decision 
in s t ead of those it had given in t he prev ious cases a n d which h a d followed 
the pr inciples laid down by the C o u r t of C a s s a t i o n (Social Division) in its 
j u d g m e n t s of 22 Apri l 1992 (see p a r a g r a p h 34 of t he r e p o r t ) . Yet t h e 
previous r e a s o n i n g would have led to t h e s a m e resu l t for t he app l i can t s . 

65. T h e G o v e r n m e n t the re fore s u b m i t t e d t h a t it was impossible to 
hold tha t the p roceed ings in issue had not been fair, s ince the o u t co me of 
the case in t he C o l m a r C o u r t of Appea l would have been the s a m e 
w h e t h e r or not the new Act had b e e n enac t ed . 

66. In the i r final set of add i t iona l obse rva t ions , t he G o v e r n m e n t asked 
the C o m m i s s i o n to apply the Bui ld ing Societies j u d g m e n t to the p resen t 
case , s u b m i t t i n g t h a t t he C o u r t had d r a w n "a s h a r p con t r a s t wi th t he 
p roh ib i t ion laid down by it in t h e above -men t ioned G r e e k Ref iner ies 
c a se" in holding t h a t "Article 6 § 1 [could no t ] be i n t e r p r e t e d as 
p r e v e n t i n g any in t e r f e rence by the a u t h o r i t i e s wi th p e n d i n g legal 
p roceed ings to which t h e y a r e a p a r t y " ("Bui ld ing Socie t ies" j u d g m e n t 
cited above, p . 2363 , § 1 1 2 ) . 

67. T h e y wen t on to submi t t h a t t h e p r e sen t case was d i s t ingu i shab le 
from t h a t of P a p a g e o r g i o u (cited above) , which a lso conce rned a 
legislat ive i n t e rven t ion , in t h a t in t he p r e s e n t case the 1994 Act , albeit 
e n a c t e d to fill the legal v a c u u m left by the d i s a p p e a r a n c e of t he base 
point for ca lcu la t ing the IDP, was carefully d ra f t ed so as to e n s u r e tha t it 
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did not apply to cour t p roceed ings in which a decis ion wi th t he s t a t u s of res 
judicata {definitive) had been given ( the t e r m "définitive'" be ing proper ly 
u n d e r s t o o d , accord ing to the G o v e r n m e n t , as equ iva len t to "passée en force 
de chose jugée", t h a t is, " f inal") . T h u s t h e 1994 Act afforded m u c h m o r e 
p ro tec t ion , in t e r m s of legal ce r t a in ty for l i t igan ts , t h a n had the G r e e k 
legis lat ion in issue in t he Papageorg iou case . 

68 . T h e C o m m i s s i o n recal ls tha t t he pr inciple of the ru le of law finds 
express ion , inter alia, in Art icle 6 of t he Conven t ion , which secures , in 
p a r t i c u l a r , t he r ight to a fair t r ia l . As r ega rds d i spu t e s conce rn ing civil 
r igh t s and obl iga t ions , Art ic le 6 r e q u i r e s equa l i ty of a r m s in the sense of a 
fair ba lance be tween the pa r t i e s . In l i t igat ion involving oppos ing p r iva te 
i n t e r e s t s , t h a t equa l i ty impl ies t h a t each p a r t y m u s t be afforded a 
r ea sonab l e o p p o r t u n i t y to p r e sen t his case u n d e r condi t ions which do not 
place h im at a s u b s t a n t i a l d i s a d v a n t a g e vis-à-vis his o p p o n e n t (see Eu r . 
C o u r t H R , j u d g m e n t s in the cases of D o m b o B e h e e r B.V. v. the 
N e t h e r l a n d s of 27 O c t o b e r 1993, Ser ies A no. 274, p . 19 § 33, and S t r a n 
G r e e k Ref iner ies and S t r a t i s A n d r e a d i s c i ted above, p . 8 1 , § 46; see a lso t he 
repor t of the C o m m i s s i o n in t he case of Ziel inski and P r a d a l cited above, 
p a r a g r a p h 52) . 

69. W i t h r e g a r d to t h e i n s t an t case , t h e C o m m i s s i o n no tes t h a t t he Act 
of 18 J a n u a r y 1994 (Law no. 94-43) was passed while t he p roceed ings 
conce rn ing the app l i can t s , to which the S t a t e was a pa r ty , we re p e n d i n g 
in t he C o l m a r C o u r t of Appea l (see, for an e x a m p l e of the s a m e pr inc ip le 
leading to t he oppos i te resul t on the facts, the "Bui ld ing Socie t ies" 
j u d g m e n t c i ted above , p . 2363 , § 112, in which the C o u r t n o t ed t h a t "... 
[ t jhe judicial review proceed ings l aunched by the app l ican t societ ies had 
not even r e a c h e d the s t age of an inter partes h e a r i n g " ) . 

70. T h e C o m m i s s i o n also no tes t h a t , before t he Act was passed , the 
C o l m a r indus t r i a l t r i b u n a l , to w h o m the app l i can t s had appl ied , h a d 
given a decision in the i r favour on 2 J u l y 1991 a n d t h a t it was the S t a t e 
which had a p p e a l e d to t he C o l m a r C o u r t of Appea l (see p a r a g r a p h s 42-
43 of the r e p o r t ) . T h e C o m m i s s i o n observes t h a t t he t r i b u n a l held tha t 
"... T h e a g r e e m e n t of 28 M a r c h 1953 ... i n t r o d u c i n g t h e specia l 
difficulties a l lowance (IDP) of twelve poin ts [was] still in force and ha [d ] 
acqu i r ed t he force of law ... [and] r e m a i n f e d ] appl icab le in its en t i r e ty" . 
T h e C o m m i s s i o n the re fo re finds t h a t , before t he Act was passed , t he 
C o l m a r indus t r ia l t r i buna l had given a decis ion aga ins t the F rench S t a t e , 
t he r e s p o n d e n t in t he r e l evan t p roceed ings . 

71 . T h e C o m m i s s i o n cons iders tha t t he effect of t he in t e rven t ion of 
t he leg is la ture was to m a k e it inevi table t h a t the app l i can t s would lose in 
t h e C o l m a r C o u r t of Appea l , s ince sec t ion 85 of t h e Act of 18 J a n u a r y 1994 
was express ly s t a t e d to apply to cases which were still ongoing . 

72. Admi t t ed ly , the G o v e r n m e n t m a i n t a i n e d t h a t , s ince the C o n s t i t u ­
t ional Counci l had carefully e x a m i n e d w h e t h e r the "va l ida t ing law" was 
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c o m p a t i b l e wi th cons t i tu t iona l pr inc ip les and had not found any th ing to 
cri t icise in its provisions, it could not be c la imed t h a t t he pr inciples 
govern ing the fairness of h e a r i n g s a n d equa l i ty of a r m s h a d been 
infr inged. However , t he C o m m i s s i o n observes t h a t t h e C o n s t i t u t i o n a l 
Counci l express ly r e fe r red to t he f inancial r isks to the s tabi l i ty of the 
social-securi ty funds as a g r o u n d jus t i fy ing, in t h e g e n e r a l i n t e r e s t , a 
f inding in favour of t he S t a t e . Moreove r , t he C o m m i s s i o n cons iders tha t 
t he fact t h a t t he C o n s t i t u t i o n a l Counci l e x a m i n e d the conformi ty of the 
"va l ida t ing law" wi th t he F r e n c h C o n s t i t u t i o n , a n d may in so do ing have 
t a k e n account (as do the o rd ina ry cour t s ) of a c e r t a i n n u m b e r of g e n e r a l 
pr inc ip les , such as t he r e q u i r e m e n t t h a t each p a r t y should be able to pu t 
his case a d e q u a t e l y , canno t conf i rm t h a t t he Act in ques t i on is in 
conformi ty wi th t he Conven t i on . 

73. T h e C o m m i s s i o n recal ls t ha t t he pr inciple of t he rule of law a n d 
the not ion of fair t r ia l e n s h r i n e d in Art ic le 6 of t he Conven t i on p rec lude 
any in t e r f e r ence by the l eg i s la tu re wi th t h e a d m i n i s t r a t i o n of jus t i ce 
des igned to inf luence t he jud ic ia l d e t e r m i n a t i o n of a d i s p u t e (see t h e 
j u d g m e n t s in t he above -men t ioned cases of P a p a g e o r g i o u , p . 2288, § 37, 
a n d S t r a n G r e e k Ref iner ies a n d S t r a t i s A n d r e a d i s , p . 82, § 49, as well as 
t he r epo r t of t he C o m m i s s i o n in the case of Ziel inski and P r a d a l cited 
above , p a r a g r a p h 59) . 

74. In t he l ight of t he foregoing, t he C o m m i s s i o n can perceive no 
r eason to d iverge from its conclus ion in t he case of Ziel inski a n d P rada l 
( repor t of the C o m m i s s i o n ci ted above, p a r a g r a p h 60) . It is of lit t le 
i m p o r t a n c e w h e t h e r p roceed ings w e r e p e n d i n g in a cour t of a p p e a l , as in 
the p r e s e n t case , or in t he C o u r t of C a s s a t i o n as in the Ziel inski a n d 
P r a d a l case . W h a t s t r ikes t h e C o m m i s s i o n is t h a t sec t ion 85 of t he Act of 
1 8 J a n u a r y 1994 pure ly and simply rat if ied the posi t ion t a k e n by the S ta te 
in ongo ing jud ic ia l p roceed ings aga ins t it - a posi t ion which had not been 
uphe ld by the jud ic ia l au tho r i t i e s a t first i n s t ance , who had ins tead 
accep ted the app l i c an t s ' a r g u m e n t s . 

75. F u r t h e r , t he C o m m i s s i o n cons iders tha t the G o v e r n m e n t ' s 
a r g u m e n t t h a t , in the light of t he C o l m a r C o u r t of Appea l ' s j u d g m e n t of 
23 S e p t e m b e r 1993 in favour of t he S t a t e (see p a r a g r a p h 63 above) , t h a t 
cour t would inevi tably have r eve r sed the indus t r i a l t r i buna l ' s decision, 
w h e t h e r or not t he Act h a d i n t e r v e n e d in t he app l i c an t s ' case , canno t 
e x o n e r a t e the S t a t e from its d u t y to refrain from in t e rven ing in ongoing 
jud ic i a l p roceed ings wi th the a i m of in f luenc ing the i r o u t c o m e in its 
favour. In any event , t he C o m m i s s i o n observes t h a t o t h e r cour ts of 
a p p e a l , b o t h in Besançon a n d M e t z , h a d r e a c h e d dif ferent conclusions 
following the C o u r t of C a s s a t i o n ' s j u d g m e n t s of 22 Apri l 1992 (see 
p a r a g r a p h s 36 a n d 37 of t h e r e p o r t , a n d t h e r e p o r t of t he C o m m i s s i o n in 
t he case of Ziel inski and P r a d a l ci ted above, p a r a g r a p h s 31 and 37) . 
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76. C o n s e q u e n t l y , t he C o m m i s s i o n cons iders t h a t the S t a t e infr inged 
the app l i can t s ' r ights u n d e r Art ic le 6 § 1 of the C o n v e n t i o n by i n t e rven ing 
in a m a n n e r which was decisive to e n s u r e t h a t t he o u t c o m e of t h e 
p roceed ings in issue was favourable to it. 

Conclusion 

77. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t h e r e h a s b e e n a 
violat ion of Art ic le 6 § 1 of the Conven t ion in the p r e s e n t case as r e g a r d s 
the fairness of the p roceed ings . 

D . As r e g a r d s Art i c l e 13 o f the C o n v e n t i o n 

78. Art ic le 13 of t he Conven t i on provides : 

"Everyone w h o s e r ights and f reedoms as set forth in [ the ] C o n v e n t i o n are v io la t ed 
shall have an effect ive r e m e d y before a nat iona l author i ty n o t w i t h s t a n d i n g that the 
v io lat ion has b e e n c o m m i t t e d by p e r s o n s a c t i n g in an official capaci ty ." 

79. T h e app l i can t s s u b m i t t e d t h a t the e n a c t m e n t of sec t ion 85 of the 
Act of 18 J a n u a r y 1994 had depr ived t h e m of a n effective r e m e d y . 

80. T h e G o v e r n m e n t s u b m i t t e d tha t t h e r e was no n e e d to e x a m i n e 
this c o m p l a i n t , given the i r submiss ions wi th r e g a r d to Art ic le 6 § 1. 
However , in the a l t e rna t ive , they a r g u e d t h a t Art ic le 13 was not 
appl icable to t he p r e s e n t case . Accord ing to t h e m , since t he app l i c an t s ' 
d o m e s t i c legal ac t ion was "civil" in n a t u r e , they had a r ight of r ecour se to 
t he cour t s u n d e r Art ic le 6 § 1 t h a t was wider t h a n the r ight to an effective 
r e m e d y u n d e r Ar t ic le 13. C o n s e q u e n t l y , the G o v e r n m e n t cons ide red t h a t 
t he appl icable r e q u i r e m e n t s were those of Art ic le 6 § 1, which, on the 
facts, " a b s o r b e d " t hose of Ar t ic le 13 (see Eu r . C o u r t H R , Airey v. I r e l a n d 
j u d g m e n t of 9 O c t o b e r 1979, Series A no. 32) . 

8 1 . H a v i n g r e g a r d to its decis ion on t h e compla in t b r o u g h t u n d e r 
Art ic le 6 § 1, t he C o m m i s s i o n does not cons ider it necessa ry to ru le on 
t h a t based on Art ic le 13 of t he Conven t ion . 

Conclusion 

82. T h e C o m m i s s i o n concludes , unan imous ly , t h a t it is u n n e c e s s a r y 
also to e x a m i n e the case u n d e r Ar t ic le 13 of t h e Conven t i on . 

E. A s r e g a r d s A r t i c l e 6 § 1 o f t h e C o n v e n t i o n ( l e n g t h o f the 

p r o c e e d i n g s ) 

83. Art ic le 6 § 1 of t he Conven t i on provides , in so far as re levant , 

"In the d e t e r m i n a t i o n of his civil r ights and ob l iga t ions everyone is e n t i t l e d to a ... 
h e a r i n g wi th in a reasonable t i m e by [a] ... t r ibuna l . . . " 
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84. T h e p roceed ings in ques t ion involved a d i spu t e over t he p a y m e n t of 
a b a c k d a t e d "special difficulties a l lowance" and over how t h a t a l lowance 
should be ca lcu la ted . T h e p roceed ings were a i m e d at o b t a i n i n g the 
d e t e r m i n a t i o n of "civil r igh ts and ob l iga t ions" a n d the re fo re c o m e wi thin 
t he a m b i t of Art ic le 6 § 1 of t he Conven t i on . 

85. T h e p roceed ings , which c o m m e n c e d on 17 and 28 Augus t 1990 wi th 
t he app l ica t ions to the C o l m a r indus t r i a l t r i b u n a l , a n d ended on 
24 O c t o b e r 1996 w h e n the C o u r t of C a s s a t i o n ru led the app l i can t s ' 
a p p e a l on poin ts of law inadmiss ib le , las ted a p p r o x i m a t e l y six yea r s and 
two m o n t h s . 

86. T h e C o m m i s s i o n recal ls t h a t the r e a s o n a b l e n e s s of t he l eng th of 
p roceed ings m u s t be assessed in the l ight of t he p a r t i c u l a r c i r c u m s t a n c e s 
of t he case a n d hav ing r e g a r d to the following cr i te r ia : t he complex i ty of 
t he case , t he conduc t of the pa r t i e s to t he p roceed ings a n d t h a t of the 
re levan t au tho r i t i e s (see Eu r . C o u r t H R , Vern i l lo v. F r a n c e j u d g m e n t of 
20 F e b r u a r y 1991, Series A no. 198, pp. 12-13, § 30). 

87. T h e G o v e r n m e n t s u b m i t t e d t h a t the l eng th of t he p roceed ings was 
r ea sonab l e in view of the complex i ty of the case and , in pa r t i cu l a r , the 
n u m e r o u s confl ict ing decisions c o n c e r n i n g the m e t h o d of ca lcu la t ing the 
IDP. T h e y also s u b m i t t e d t h a t t he jud ic ia l a u t h o r i t i e s had ac ted di l igent ly 
bu t t ha t the app l i c an t s ' conduc t had been largely respons ib le for 
p ro long ing the p roceed ings , as d e m o n s t r a t e d by the fact t h a t the i r 
r e p r e s e n t a t i v e had not filed t he i r final submiss ions un t i l 30 S e p t e m b e r 
1994, t h a t is, t h r e e years after t he s t a r t of the p roceed ings in t he C o l m a r 
C o u r t of Appea l (see p a r a g r a p h 44 of the r e p o r t ) . 

88. T h e C o m m i s s i o n finds t h a t t he case was s o m e w h a t complex , in 
view of t he confl ict ing cour t decis ions and the i n t e rven t ion of t he Act of 
18 J a n u a r y 1994. However , it no te s t h a t t he case was p e n d i n g in t he 
C o l m a r C o u r t of Appea l for near ly four years . Moreover , t h a t cour t had 
a l r eady given j u d g m e n t in a n u m b e r of s imi la r act ions on 23 S e p t e m b e r 
1993 (see p a r a g r a p h 38 of t he r e p o r t ) , by which t ime the appea l in t he 
a p p l i c a n t s ' case had a l r eady been p e n d i n g before it for over two years . 
Even a s s u m i n g t h a t t he cour t cons ide red it necessa ry to awai t the 
c o m i n g in to force of t he Act of 18 J a n u a r y 1994 before dec id ing the 
appea l , the C o m m i s s i o n no tes t h a t the j u d g m e n t was not given unti l 
18 May 1995 - t h a t is, one yea r and four m o n t h s af ter the Act was 
passed . T h e Commis s ion also observes t h a t t he case was p e n d i n g in the 
C o u r t of C a s s a t i o n for one year and t h r e e m o n t h s , only to be dec la red 
inadmiss ib le because t he g r o u n d s of appea l had been lodged by a 
r e p r e s e n t a t i v e who did not have the requ is i t e a u t h o r i t y to act (sec 
p a r a g r a p h 46 of the r e p o r t ) . 

89. T h e C o m m i s s i o n reaff i rms t h a t it is for t he C o n t r a c t i n g S ta tes to 
o rgan i se the i r legal sys tems in such a way t h a t the i r cour t s can g u a r a n t e e 
everyone the r ight to a final decision wi th in a r ea sonab le t i m e in the 
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d e t e r m i n a t i o n of his civil r igh t s a n d obl iga t ions (see Eur . C o u r t H R , 
V o c a t u r o v. I ta ly j u d g m e n t of 24 May 1991, Ser ies A no. 206-C, p. 32, § 17). 

90. In t he l ight of t he Conven t i on o r g a n s ' case- law and t a k i n g account 
of all t he c i r c u m s t a n c e s of t he case , t he C o m m i s s i o n cons iders t h a t t he 
l eng th of t he re levan t p roceed ings was excessive and failed to m e e t t he 
" r ea sonab l e t i m e " r e q u i r e m e n t . 

Conclusion 

91 . T h e C o m m i s s i o n concludes , unan imous ly , t h a t t h e r e has been a 
violat ion of Art ic le 6 § 1 of t h e Conven t i on in t he p r e s e n t case by r eason 
of the l eng th of t he p roceed ings . 

F. R e c a p i t u l a t i o n 

92. T h e C o m m i s s i o n concludes , u n a n i m o u s l y , t h a t t h e r e has been a 
violat ion of Art ic le 6 § 1 of the Conven t ion in t he p re sen t case as r e g a r d s 
t he fa i rness of t he p roceed ings ( p a r a g r a p h 77). 

93 . T h e C o m m i s s i o n concludes , unan imous ly , t h a t it is u n n e c e s s a r y 
also to e x a m i n e the case u n d e r Art ic le 13 of t he Conven t i on (pa ra ­
g r a p h 82) . 

94. T h e C o m m i s s i o n concludes , unan imous ly , t h a t t h e r e has been a 
violat ion of Art ic le 6 § 1 of t he C o n v e n t i o n in t he p r e s e n t case by r eason 
of the l eng th of the p roceed ings ( p a r a g r a p h 91). 

M.-T. S C H O E P F E R 

Sec re t a ry 
to the Second C h a m b e r 

J . -C . G E U S 
P r e s i d e n t 

of t he Second C h a m b e r 
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S O M M A I R E ' 

I n t e r v e n t i o n d u l é g i s l a t e u r f a v o r a b l e a u x a u t o r i t é s d a n s u n e p r o c é d u r e 

c i v i l e p e n d a n t e à l a q u e l l e e l l e s s o n t p a r t i e s 

A r t i c l e 6 § 1 

Procès équitable - Procédure civile - Droit à un tribunal - Intervention du législateur favorable 

aux autorités dans une procédure civile pendante à laquelle elles sont parties - Organismes de 

droit privé exerçant une mission de service public et placés sous tutelle de l'Etat 

* 
* * 

En 1953, les représentants des caisses de sécurité sociale de la région de 
Strasbourg et les représentants régionaux des syndicats signèrent un protocole 
d'accord par lequel une « indemnité de difficultés particulières » (IDP) lut 
accordée au personnel des organismes de sécurité sociale de la région en raison 
de la complexité découlant de l'application du régime local de sécurité sociale. 
L'indemnité fut fixée à douze fois la valeur du point établi par la convention 
nationale du personnel des organismes sociaux. En 1974 les organismes de 
sécurité sociale réduisirent unilatéralement 1TDP à 3,95 points et il n'en fut plus 
tenu compte pour le calcul du treizième mois prévu par la convention collective. En 
1988, toutefois, plusieurs de ces organismes décidèrent d'intégrer l'IDP dans la 
base de calcul de l 'indemnité annuelle avec rappel de cinq ans. L'autorité de 
tutelle de ces organismes publics annula les décisions permettant le transfert des 
crédits nécessaires pour les versements aux agents. Plusieurs conseils de 
prud'hommes furent saisis par de nombreux agents des organismes concernés 
voulant obtenir le versement d'une somme de rappel de l'IDP ainsi que le calcul 
de cette prime pour l'avenir sur la base de douze points prévu par l'accord ; les 
décisions varièrent selon les conseils, étant favorables tantôt aux agents tantôt 
aux autorités. La cour d'appel à laquelle la Cour de cassation avait renvoyé 
l'ensemble des affaires, après avoir cassé une décision d'appel favorable aux 
agents, se prononça en faveur de ces derniers. Entre-temps, les deux premiers 
requérants avaient saisi un conseil de prud'hommes pour la même raison ; le 
conseil fit droit à leurs prétentions et, sur appel d'un représentant du préfet, la 
cour d'appel confirma les décisions de première instance. Cependant, la loi n" 94-
43 du 18 janvier 1994, à la suite d'un amendement présenté par le Gouvernement, 
fixa rétroactivement, à compter de 1983, l'IDP à 3,95 fois la valeur du point. En 
application de cette loi, la Cour de cassation cassa les arrêts d'appel favorables aux 
requérants en ce qu'ils fixaient le calcul des sommes dues sur la base de douze 
points et appliqua le taux de 3,95 fois la valeur du point. Les autres requérants 

1. R é d i g é par le gref fe , il ne lie pas la Cour. 
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avaient introduit un recours similaire devant un conseil de prud'hommes qui fit 
droit à leurs demandes. Sur appel interjeté par les autorités, la cour d'appel 
débouta les requérants en se fondant sur la loi n" 94-43. Leurs pourvois 
subséquents furent déclarés irrecevables par la Cour de cassation. 
Article 6 § 1 : en principe le pouvoir législatif n'est pas empêché de réglementer en 
matière civile, par de nouvelles dispositions à portée rétroactive, des droits 
découlant de lois en vigueur. Toutefois, le principe de prééminence du droit et la 
notion de procès équitable consacrés par l'article 6 s'opposent, sauf pour 
d'impérieux motifs d'intérêt général, à l'ingérence du pouvoir législatif dans 
l'administration de la justice dans le but d'influer sur le dénouement judiciaire 
du litige. En l'espèce, la loi n" 94-43 a fixé définitivement les termes d'un débat 
soumis aux juridictions de l'ordre judiciaire et ce de manière rétroactive. Cette 
loi est intervenue en outre alors que les juridictions d'appel avaient tranché en 
faveur des agents, y compris les requérants. L'amendement proposé par le 
Gouvernement entérinait la position adoptée par les autorités dans les 
procédures en cours. Au regard des faits, les divergences de jurisprudence ne 
justifiaient en rien une intervention législative alors que les procédures étaient 
encore pendantes. De pareilles divergences sont, par nature, la conséquence 
inhérente à tout système judiciaire qui, à l'instar du modèle français, repose sur 
un ensemble de juridictions du fond ayant autorité sur le ressort territorial. Le rôle 
de la Cour de cassation étant précisément d'harmoniser les contradictions de 
jurisprudence, on ne saurait préjuger de ce qu'aurait été sa décision sans 
l'intervention de la loi litigieuse. Par ailleurs, les circonstances de l'espèce ne 
permettent pas d'affirmer que l'intervention du législateur était prévisible, pas 
plus qu'elles ne peuvent étayer la thèse d'une intention initiale pervertie, 
s'agissant d'un litige sur l'application d'un accord discuté puis adopté, dans le 
cadre d'une procédure réglementée, par différents partenaires sociaux. Le risque 
financier dénoncé par le Gouvernement ne saurait permettre, en soi, que le 
législateur se substitue tant aux parties à la convention collective qu'aux juges 
pour régler le litige. Le Gouvernement enfin avançait qu'il ne s'agissait pas d'un 
litige opposant les requérants à l'Etat, les organismes régionaux de sécurité sociale 
étant des personnes morales de droit privé. Cependant, ces organismes réalisent 
une mission de service public et sont placés sous la double tutelle du ministère de 
la Santé et du ministère de l'Economie et des Finances. Ainsi, les procédures 
opposant les requérants à ces organismes ont systématiquement vu les 
représentants de l'Etat intervenir en qualité de partie au procès. En tout état de 
cause, le système français avec ses organismes gérant un service public, bénéficiant 
de prérogatives de puissance publique et soumis aux autorités de tutelle 
ministérielles, illustre le rôle particulier et les devoirs des Etats membres dans la 
protection sociale de leurs populations. Force est de constater que l'intervention 
du législateur a eu lieu, en l'espèce, à un moment où des instances judiciaires 
auxquelles l'Etat était partie se trouvaient pendantes. 
Conclusion : violation (unanimité). 

La Cour conclut à l 'unanimité qu'il y a eu violation de l'article 6 § 1 en ce qui 
concerne la durée de la procédure et qu'il n'y a pas lieu de statuer sur le grief tiré 
de l'article 13. 
Article 41 : la cour alloue une certaine somme aux deux premiers requérants au 
titre du dommage matériel, une autre somme aux autres requérants pour 
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préjudice moral et dommage matériel. Elle alloue également aux requérants des 
sommes pour frais et dépens. 

J u r i s p r u d e n c e c i t é e p a r l a C o u r 

Colozza et Rubinat c. Italie, arrêt du 12 février 1985, série A n" 89 
Vernillo c. France, arrêt du 20 février 1991, série A n" 198 
Raffineries grecques Stran et Stratis Andreadis c. Grèce, arrêt du 9 décembre 
1994, série An" 301-B 
Papageorgiou c. Grèce, arrêt du 22 octobre 1997, Recueil des arrêts et décisions 1997-VI 
National & Provincial Building Society, Leeds Permanent Building Society et 
Yorkshire Building Society c. Royaume-Uni, arrêt du 23 octobre 1997, Recueil 
1997-VB 
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En l 'af fa ire Z i e l i n s k i e t Prada l e t G o n z a l e z e t a u t r e s c. F r a n c e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , c o n s t i t u é e , confor­

m é m e n t à l 'ar t icle 27 d e la Conven t ion de s a u v e g a r d e des Dro i t s de 

l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n »), telle 

q u ' a m e n d é e p a r le Protocole n" 11 ' , et aux c lauses p e r t i n e n t e s de son 

r è g l e m e n t 2 , en une G r a n d e C h a m b r e composée des j u g e s dont le nom 

suit : 

M M . L. W I L D H A B E R , président, 

L. F E R R A R I B R A V O , 

L. C A F L I S C H , 

J . M ^ K A R C Z Y K , 

W . F U H R M A N N , 

K . J U N G W T E R T , 

M . F I S C H B A C H , 

B . Z U P A N C I C , 

M"" N . V A J I C , 

M . J . H E D I G A N , 

M'"" W . T H O M A S S E N , 

M . T S A T S A - N I K O I . O V . S K A , 

M M . T . P A N T Î R U , 

E. L E V I T S , 

K . T R A J A , 

M"" S . B O T O U C H A R O V A , 

M . A. B A C Q U E T J ' « ^ ad hoc, 

ainsi q u e de M'"'' M . D E B O E R - B U Q U I C C H I O , greffière adjointe, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 26 ma i et 

29 s e p t e m b r e 1999, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

PROCÉDURE 

1. L'affaire Ziel inski et P r a d a l c. F r a n c e a é té dé fé rée à la Cour , telle 

q u ' é t a b l i e en ve r tu de l 'ancien ar t ic le 19 de la C o n v e n t i o n , pa r la 

C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») le 

25 oc tobre 1997 et pa r le g o u v e r n e m e n t f rançais (« le G o u v e r n e m e n t ») 

le 11 d é c e m b r e 1997. L'affaire Gonza l ez et a u t r e s c. F r a n c e a é t é déférée à 

la C o u r , tel le q u ' é t a b l i e en ve r tu de l 'ar t icle 19 a m e n d é , p a r la 

C o m m i s s i o n le 9 d é c e m b r e 1998. La C o u r a é té saisie d a n s le délai de 

Notes du greffe 

1-2. Entre en v i g u e u r le 1" n o v e m b r e 1998. 

3. D e p u i s l ' entrée en v i g u e u r du Protoco le n" 11. qui a a m e n d e c e t t e d i spos i t ion , la Cour 

fonc t ionne de m a n i è r e p e r m a n e n t e . 

http://Tsatsa-Nikoi.ov.ska
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t rois mois q u ' o u v r a i e n t les anc iens a r t ic les 32 § 1 et 47 de la C o n v e n t i o n . A 

l 'or igine de ces deux affaires se t r o u v e n t dix r e q u ê t e s (n° 24846/94 et 

n o s 34165/96 à 34173/96, ces d e r n i è r e s ayan t é té j o i n t e s p a r la 

C o m m i s s i o n le 9 avril 1997) d i r igées con t re la R é p u b l i q u e française et 

don t onze r e s so r t i s san t s de cet E t a t ava ien t saisi la C o m m i s s i o n en ve r tu 

de l 'ancien ar t ic le 25. La p r e m i è r e r e q u ê t e a é té i n t r o d u i t e pa r 

M M . Benoî t Ziel inski et Pa t r i ck P r a d a l le 5 ju i l le t 1994, la d e u x i è m e p a r 

M'™'Jeanine Gonza lez le 19 août 1996, et les hui t a u t r e s pa r M""'s M a r t i n e 

M a r y et A n i t a D e l a q u e r r i è r e , M. G u y Schre iber , M"" M o n i q u e K e r n , 

M. Pasca l G o n t i e r , M m c s Nicole Schre ibe r et J o s i a n e M e m e t e a u et 

M. C l a u d e C o s s u t a le 9 s e p t e m b r e 1996. 

Les d e m a n d e s de la C o m m i s s i o n renvoien t aux anc iens a r t ic les 44 et 48 

ainsi q u ' à la déc l a r a t i on française r econna i s san t la j u r id i c t ion obl iga to i re 

de la C o u r (anc ien ar t ic le 46) , la r e q u ê t e du G o u v e r n e m e n t à l ' ancien 

ar t ic le 48. Elles on t p o u r objet d ' ob t en i r une décision sur le point de 

savoir si les faits de la cause révè len t un m a n q u e m e n t de l 'Eta t 

d é f e n d e u r aux ex igences des a r t ic les 6 § 1 et 13 de la Conven t i on . 

2. En réponse à l ' invi ta t ion p révue à l 'ar t ic le 33 § 3 d) du r è g l e m e n t A 1 , 

M M . Ziel inski et P r a d a l ont e x p r i m é le dés i r de pa r t i c ipe r à l ' ins tance et 

dés igné leur conseil (ar t ic le 30) . 

3. En sa qua l i t é de p r é s i d e n t de la c h a m b r e i n i t i a l emen t cons t i t uée 

pour la p r e m i è r e affaire (ancien ar t ic le 43 de la Conven t i on et a r t ic le 21 

du r è g l e m e n t A) pour conna î t r e n o t a m m e n t des ques t ions de p r o c é d u r e 

pouvan t se poser avan t l ' en t rée en v igueur du Protocole n" 11, 

M. R. B e r n h a r d t a consu l té , pa r l ' i n t e r m é d i a i r e du greffier, l ' agent du 

G o u v e r n e m e n t , le conseil de M M . Ziel inski et P r a d a l et le dé l égué de la 

C o m m i s s i o n au sujet de l ' o rgan i sa t ion de la p r o c é d u r e écr i te . Confor­

m é m e n t à l ' o rdonnance r e n d u e en c o n s é q u e n c e , le greffier a reçu les 

m é m o i r e s des r e q u é r a n t s et du G o u v e r n e m e n t le 27 avril 1998. 

4. A la su i te de l ' en t r ée en v igueur du Protocole n" 11 le 1" n o v e m b r e 

1998, et c o n f o r m é m e n t à l 'ar t icle 5 § 5 dud i t P ro toco le , l ' e x a m e n de 

l 'affaire a é té confié à la G r a n d e C h a m b r e de la C o u r . C e t t e G r a n d e 

C h a m b r e c o m p r e n a i t de plein dro i t M . J . -P . Cos t a , j u g e élu au t i t r e de la 

F r a n c e (ar t ic les 27 § 2 de la C o n v e n t i o n et 24 § 4 du r è g l e m e n t ) , 

M. L. W i l d h a b e r , p r é s i d e n t de la C o u r , M"1" E. P a l m , v ice -prés iden te de la 

C o u r , a insi que M. M. F i schbach , v ice-prés ident de sec t ion (ar t ic les 27 § 3 

de la C o n v e n t i o n et 24 §§ 3 et 5 a) du r è g l e m e n t ) . O n t en o u t r e é té 

dés ignés pour c o m p l é t e r la G r a n d e C h a m b r e : M. L. F e r r a r i Bravo, 

M. G a u k u r J ô r u n d s s o n , M. L. Cafl isch, M. W. F u h r m a n n , M. K. J u n g w i e r t , 

M. B. Zupanc ic , M m e N . Vajic, M. J . H e d i g a n , M"" W. T h o m a s s e n , 

I. Note du greffe : le r è g l e m e n t A s'est app l iqué à t o u t e s les affaires d é f é r é e s à la C o u r avant le 

1" octobre 1994 ( e n t r é e e n v i g u e u r du Protoco le n" 9) puis , en tre c e t t e d a t e et le 31 oc tobre 

1998, a u x s e u l e s affaires c o n c e r n a n t les E t a t s n o n liés par ledit Protoco le . 
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M"" M. Tsa t sa -Nikolovska , M. T . Pan r î ru , M. E. Levi ts et M. K. T ra j a 

(ar t ic les 24 § 3 et 100 § 4 du r è g l e m e n t ) . 

U l t é r i e u r e m e n t , M. C o s t a s 'est d é p o r t é de la G r a n d e C h a m b r e 

(ar t ic le 28 du r è g l e m e n t ) . Pa r c o n s é q u e n t , le G o u v e r n e m e n t a dés igné 

M. A . Bacque t p o u r s iéger en qua l i t é d é j u g e ad hoc (a r t ic les 27 § 2 de la 

Conven t i on et 29 § 1 du r è g l e m e n t ) . Pa r la sui te , M""' P a l m et 

M. G a u k u r J ô r u n d s s o n , e m p ê c h é s , ont é té r e m p l a c é s par 

M. J . Maka rczyk et M m c S. Bo toucharova , j u g e s s u p p l é a n t s (ar t ic le 24 

§ 5 b) du r è g l e m e n t ) . 

5. C o n f o r m é m e n t aux disposi t ions de l 'ar t icle 5 § 4 du Protocole n" 11, 

lu en combina i son avec les a r t ic les 100 § 1 et 24 § 6 du r è g l e m e n t , un 

collège de la G r a n d e C h a m b r e a déc idé , le 14 j a n v i e r 1999, q u e l 'affaire 

Gonza lez et a u t r e s se ra i t e x a m i n é e p a r la m ê m e G r a n d e C h a m b r e que 

celle déjà cons t i t uée p o u r l 'affaire Ziel inski et P r a d a l . P a r la su i t e , la 

G r a n d e C h a m b r e a déc idé , faisant droi t à la d e m a n d e du G o u v e r n e m e n t , 

de j o i n d r e les deux affaires (ar t ic le 43 § 1 du r è g l e m e n t ) . 

6. M. W i l d h a b e r a consu l té , p a r l ' i n t e r m é d i a i r e du greffier, l ' agent du 

G o u v e r n e m e n t , le conseil des r e q u é r a n t s et le dé l égué de la Commis s ion 

au sujet de l ' o rgan i sa t ion de la p r o c é d u r e écr i te . C o n f o r m é m e n t à 

l ' o rdonnance r e n d u e en c o n s é q u e n c e , le greffier a reçu les m é m o i r e s 

des r e q u é r a n t s le 23 m a r s 1999 et celui du G o u v e r n e m e n t le 25 m a r s 

1999. 

7. A l ' invi ta t ion de la C o u r (ar t ic le 99 § 1 du r è g l e m e n t ) , la 

C o m m i s s i o n a dé l égué l 'un de ses m e m b r e s , M. M. Nowicki, pour 

pa r t i c ipe r à la p r o c é d u r e devan t la G r a n d e C h a m b r e . 

8. Ainsi q u ' e n avai t décidé le p r é s iden t , u n e aud ience s'est d é r o u l é e en 

public le 26 ma i 1999, au Pala is des Dro i t s de l ' H o m m e à S t r a s b o u r g . 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . R. A B R A H A M , d i r e c t e u r des affaires j u r i d i q u e s , 

m in i s t è r e des Affaires é t r a n g è r e s , agent, 

P. B O U S S A R O Q U E , sous-di rec t ion des dro i t s de l ' h o m m e , 

d i rec t ion des affaires j u r i d i q u e s , 

m i n i s t è r e des Affaires é t r a n g è r e s , 

M""" E. D u c o s , b u r e a u des dro i t s de l ' h o m m e , 

service des affaires e u r o p é e n n e s 

et i n t e r n a t i o n a l e s , 

m i n i s t è r e de la J u s t i c e , conseils ; 

- pour les requérants 

M ' H . M A S S E - D E S S E N , avoca te a u Conse i l d ' E t a t 

et à la C o u r de cassa t ion , conseil ; 
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pour la Commission 

M. M. N O W I C K I , 

M m c M.-T. S C H O E P F E R , 

délégué, 

secrétaire de la Commission. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M. Nowicki , M 1 Masse -Dessen 

et M. A b r a h a m . 

9. Resso r t i s san t s f rançais , M M . Ziel inski et P r a d a l , M""'* Gonza lez , 

M a r y et D e l a q u e r r i è r e , M. Schre ibe r , M""' K e r n , M. G o n t i e r , 

M m " Schre ibe r et M e m e t e a u et M. C o s s u t a sont r e s p e c t i v e m e n t nés en 

1954, 1955, 1956, 1953, 1955, 1948, 1949, 1957, 1950, 1954 et 1957. Les 

r e q u é r a n t s , qui rés iden t d a n s les d é p a r t e m e n t s de la M e u r t h e - e t - M o s e l l e 

pour M. Ziel inski , de la Mosel le p o u r M. P r a d a l , du Bas-Rhin p o u r 

M'1"' M a r y et du H a u t - R h i n pour tous les a u t r e s r e q u é r a n t s , sont 

employés d a n s des o r g a n i s m e s de sécur i t é sociale en Alsace-Mosel le . 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. La g e n è s e d e l 'a f fa ire 

/. Les préliminaires 

10. Le 28 m a r s 1953, les r e p r é s e n t a n t s des caisses de sécur i t é sociale 

de la rég ion de S t r a s b o u r g on t s igné u n protocole d 'accord avec les 

r e p r é s e n t a n t s r é g i o n a u x des syndica ts . Ce protocole mi t en place, au 

profit du pe r sonne l des o r g a n i s m e s de sécur i t é sociale, u n e « i n d e m n i t é 

de difficultés pa r t i cu l i è res » (IDP) jus t i f iée pa r la complex i t é de 

l ' appl ica t ion de la légis la t ion du dro i t local des d é p a r t e m e n t s du H a u t -

Rh in , du Bas -Rhin et de la Mosel le . L 'accord préc isa q u e ce t t e i n d e m n i t é 

est éga le à douze fois la va leu r du poin t , fixée pa r la convent ion na t iona l e 

du p e r s o n n e l des o r g a n i s m e s sociaux. 

Le m i n i s t r e d u Trava i l et de la Sécur i t é sociale d o n n a son a g r é m e n t p a r 

une l e t t r e du 2 j u i n 1953. Ce pro tocole fut donc n o r m a l e m e n t app l iqué . 

11. A la sui te de deux a v e n a n t s des 10 j u i n 1963 et 17 avril 1974, 

re la t i fs au mode de calcul des sa la i res et à la classif ication des emplois et 

des r épe rcuss ions de ces modif ica t ions sur la va leur du poin t , les conseils 

d ' a d m i n i s t r a t i o n des o r g a n i s m e s de sécur i t é sociale ont r édu i t l ' IDP. 

Ainsi , l ' IDP fut fixée à 6 poin ts en 1963 puis à 3,95 po in t s en 1974, au lieu 

des 12 poin ts p révus d a n s l 'accord de 1953. De plus , ils ne t i n r e n t pas 

c o m p t e de l ' IDP p o u r le calcul du t r e i z i ème mois prévu pa r la conven t ion 

collective. 

E N F A I T 
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12. En 1988, p lus ieurs o r g a n i s m e s de sécur i t é sociale déc idè ren t 

toutefois d ' i n t é g r e r l ' IDP clans la base de calcul de l ' i ndemni t é annue l l e , 

avec rappe l de c inq ans . La d i rec t ion rég iona le des affaires s an i t a i r e s et 

sociales, au to r i t é de tu t e l l e de ces o r g a n i s m e s publ ics , a n n u l a les 

décisions p e r m e t t a n t le t r ans fe r t des c rédi t s nécessa i res pour ces 

v e r s e m e n t s aux a g e n t s . 

2. Les recours exercés par certains agents - autres que les requérants - des 

organismes de sécurité sociale concernés 

a) L e s j u g e m e n t s d e s c o n s e i l s d e p r u d ' h o m m e s d e F o r b a c h , S a r r e b o u r g e t 

S a r r e g u e m i n e s 

13. C i n q conseils de p r u d ' h o m m e s furent saisis pa r 136 a g e n t s des 

caisses conce rnées , afin d ' ob ten i r l ' appl icat ion s t r ic te du protocole 

d 'accord signé en 1953 et l 'octroi des r appe l s de sa la i res c o r r e s p o n d a n t s 

depu i s le 1 e r d é c e m b r e 1983 (du fait de la p re sc r ip t ion q u i n q u e n n a l e en 

m a t i è r e de sa la i res ) . 

14. P a r des j u g e m e n t s des 22 d é c e m b r e 1989 et 26 avril 1990 (conseil 

de p r u d ' h o m m e s de S a r r e b o u r g , sec t ion act ivi tés d iverses ) , 20 d é c e m b r e 

1989 (conseil de p r u d ' h o m m e s de S a r r e b o u r g , sec t ion e n c a d r e m e n t ) , ainsi 

q u e des 10 avril et 12 j u i n 1990 (conseil de p r u d ' h o m m e s de Forbach , 

sect ion e n c a d r e m e n t ) , les a g e n t s fu ren t d é b o u t é s de leur d e m a n d e de 

r appe l de l ' IDP sur la base de douze fois la va leu r du point . 

15. P a r des j u g e m e n t s des 23 avril et 14 m a i 1990 (conseil de 

p r u d ' h o m m e s de Forbach , sect ion act ivi tés diverses) et du 19 m a r s 1990 

(conseil de p r u d ' h o m m e s de S a r r e g u e m i n e s , sec t ion e n c a d r e m e n t ) , la 

caisse p r i m a i r e d ' a s s u r a n c e ma lad i e (CPAM) de S a r r e g u e m i n e s fut 

c o n d a m n é e à ve r se r a u x a g e n t s les m o n t a n t s r é c l a m é s au t i t r e du rappe l 

de l ' IDP calculée sur la base de 12 po in t s . 

b ) L e s a r r ê t s d e la c o u r d ' a p p e l d e M e t z , d u 2 6 f é v r i e r 1 9 9 1 

16. Pa r v ingt-c inq a r r ê t s du 26 février 1991, c o n c e r n a n t 136 a g e n t s , la 

cour d ' appe l de M e t z fit droi t à l eur d e m a n d e . Les r e p r é s e n t a n t s de l 'Eta t 

- le préfe t de rég ion et , pa r dé léga t ion , le d i r e c t e u r rég iona l des affaires 

s an i t a i r e s et sociales - f o r m è r e n t un pourvoi en cassa t ion . 

c) L e s d é c i s i o n s m i n i s t é r i e l l e s r e l a t i v e s à l ' a g r é m e n t , d e s 3 0 j u i l l e t 1 9 9 1 e t 

8 j u i l l e t 1 9 9 2 

17. Le 30 ju i l le t 1991, le m i n i s t r e des Affaires sociales r e t i r a 

l ' a g r é m e n t min i s t é r i e l donné le 2 j u i n 1953. Le 8 ju i l le t 1992, le min i s t r e 

des Affaires sociales r a p p o r t a ce r e t r a i t d ' a g r é m e n t . 
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d) L e s a r r ê t s d e la C o u r d e c a s s a t i o n , d u 2 2 a v r i l 1 9 9 2 

18. P a r trois a r r ê t s du 22 avril 1992, d a n s le c ad re des r ecour s i n t e n t é s 

pa r 136 a g e n t s et ayan t d o n n é lieu aux vingt-c inq a r r ê t s de la cour d ' ap p e l 

de M e t z le 26 février 1991, la C o u r de cassa t ion cassa p a r t i e l l e m e n t ces 

a r r ê t s . Elle e s t i m a q u e le c h a n g e m e n t de classif ication i n t e r v e n u en 1963 

avait e n t r a î n é la d i spa r i t ion de l ' indice de ré fé rence de l 'accord de 1953. 

En c o n s é q u e n c e , la C o u r de cassa t ion o r d o n n a le renvoi des affaires 

devan t les j u g e s du fond p o u r r e c h e r c h e r si un usage avait é t é c réé ou, à 

défaut d ' u s a g e , pour d é t e r m i n e r le t a u x q u ' a u r a i t a t t e i n t l ' indice de 

ré fé rence s'il avai t é té m a i n t e n u . 

19. La C o u r de cassa t ion dés igna la cour d ' appe l de Besançon c o m m e 

cour de renvoi . 

e ) L e s a r r ê t s d e la c o u r d ' a p p e l d e C o l m a r , d u 2 3 s e p t e m b r e 1 9 9 3 

20. La cour d ' appe l de C o l m a r , é g a l e m e n t saisie de recours relat i fs à 

1TDP, r e n d i t des a r r ê t s le 23 s e p t e m b r e 1993, pa r lesquels elle e s t i m a , 

c o m p t e t e n u des t e r m e s des a r r ê t s de la C o u r de cassa t ion en d a t e du 

22 avril 1992, q u e l ' indice de r é fé rence avait d i spa ru et q u ' u n u s a g e 

s 'é ta i t c réé pour le p a i e m e n t de l ' IDP à 3,95 fois la va leu r du point d e p u i s 

l ' avenan t du 17 avril 1974. 

f) L ' a r r ê t d e la c o u r d ' a p p e l d e B e s a n ç o n , s t a t u a n t s u r r e n v o i a p r è s c a s s a ­

t i o n , d u 13 o c t o b r e 1 9 9 3 

2 1 . Pa r u n a r r ê t du 13 octobre 1993, la cour d ' appe l de Besançon , 

s t a t u a n t sur renvoi de la C o u r de cassa t ion , j u g e a que le pro tocole 

d ' accord du 28 m a r s 1953 é ta i t r égu l ie r , qu ' i l n ' é t a i t pas caduc et 

q u ' a u c u n usage n 'ava i t é té c réé . En c o n s é q u e n c e , elle i nd iqua que l ' IDP 

se ra i t ca lculée sur la base de 6,1055 % du sa la i re m i n i m u m , ce 

p o u r c e n t a g e c o r r e s p o n d a n t au m o n t a n t de l ' IDP calculée sur 12 po in t s 

au 1 " j a n v i e r 1953. La cour d ' appe l de Besançon j u g e a n o t a m m e n t q u e : 

« A t t e n d u q u e l'accord d e 1953 n'ayant pas été d é n o n c é et l ' I D P d e v a n t c o n t i n u e r à 

ê tre v e r s é e , la seu le d i scuss ion , après la c a s s a t i o n part ie l le d e s arrêts r e n d u s par la cour 

d'appel de M e t z , porte sur le n o u v e a u m o d e de calcul de l ' indemni té e n 1963, qui peut 

ê tre fondé soit sur un u s a g e , soit , à dé faut , sur la d é t e r m i n a t i o n du taux qu'aura i t 

a t te int l ' indice de ré férence à la date de c h a q u e é c h é a n c e de la p r i m e , si ce t indice 

avait é t é m a i n t e n u ; 

(...) A t t e n d u que la modi f i ca t ion un i la téra le e n 1963 du m o d e de calcul de l ' I D P ne 

peut avoir en tra îné la c r é a t i o n d'un u s a g e qui de surcroît , aurait l u i - m ê m e été modi f i é 

u n i l a t é r a l e m e n t en 1974 au mépr i s des règ l e s e n la m a t i è r e ; (...) 

A t t e n d u q u ' e n cas de d i spar i t ion d' indice de r é f é r e n c e , il es t n é c e s s a i r e de créer u n 

indice de r a c c o r d e m e n t , c o n f o r m e à la vo lonté des part ies c o n t r a c t a n t e s ; 

A t t e n d u q u e la m é t h o d e r e t e n u e par les C a i s s e s en 1963 et 1974, cons i s tant à 

cons idérer le m o n t a n t de l ' I D P c o m m e fixe et à d iv iser ce m o n t a n t par la nouve l l e 



ARRÊT ZIELINSKl ET PRADAL ET GONZALEZ ET AUTRES c. FRANCE 161 

va leur du point pour obten ir le n o m b r e de po ints n é c e s s a i r e au calcul de H D P , fait 

abs tract ion de l 'évolut ion g é n é r a l e d e s sa la ires et a consacré u n e éros ion progress ive 

de l 'IDP, a ins i q u e le d é m o n t r e n t les d e m a n d e u r s en versant aux d é b a t s des é t u d e s sur 

l 'évolut ion de l 'IDP par rapport a u x sa la ires de base ; 

A t t e n d u q u e pour re spec ter l ' in tent ion c o m m u n e des part ies , la p r i m e doit être 

un i forme pour les a g e n t s des trois d é p a r t e m e n t s , que l l e que soit la qual i f i ca t ion de 

l 'agent , et q u e les a v a n t a g e s acqui s par les sa lar iés do ivent ê tre m a i n t e n u s ; 

A t t e n d u q u e la c o m p a r a i s o n de l'IDP avec le salaire m i n i m u m est é l o q u e n t e ; (...) ; 

qu'a ins i , e n j a n v i e r 1990, l 'IDP ca lcu lée sur la base de 3,95 po ints , le point ayant une 

va leur de 3 8 , 6 5 2 0 FRF s'élevait à 152,67 FRF, alors qu 'en prenant pour base 6 ,1055 % 

du S M P G , alors fixé à 5 596 FRF, l 'IDP aurait é t é de 3 4 1 , 6 6 F R F ; 

(...) » 

22. La cour d ' appe l o r d o n n a donc la r é o u v e r t u r e des d é b a t s afin de 

p e r m e t t r e à c h a q u e d e m a n d e u r de chiffrer le m o n t a n t du r a p p e l de 

sa la i re a u q u e l il pouvai t p r é t e n d r e . 

g) La l o i n° 9 4 - 4 3 d u 18 j a n v i e r 1 9 9 4 

23. D a n s le cad re des t r a v a u x p a r l e m e n t a i r e s c o n c e r n a n t u n e loi 

re la t ive à la s a n t é pub l ique et à la p ro tec t ion sociale, loi d i scu tée à pa r t i r 

du 26 oc tobre 1993 p a r le P a r l e m e n t , le G o u v e r n e m e n t pr i t l ' ini t iat ive de 

p r é s e n t e r un a m e n d e m e n t . Les d é b a t s sur cet a m e n d e m e n t , qui devint 

l 'ar t icle 85 de la loi, e u r e n t n o t a m m e n t lieu le 30 n o v e m b r e 1993 à 

l 'Assemblée na t iona l e et le 13 d é c e m b r e 1993 au Séna t . L 'a r t ic le 85 de la 

loi fut a d o p t é . 

24. C e t a r t ic le 85 prévoyai t que , sous réserve des décisions de jus t i ce 

devenues défini t ives, le m o n t a n t de l ' IDP ins t i t uée pa r le protocole 

d 'accord du 28 m a r s 1953 au bénéfice des pe r sonne l s des o r g a n i s m e s de 

sécur i t é sociale du r ég ime g é n é r a l et de leurs é t a b l i s s e m e n t s des 

d é p a r t e m e n t s du Bas-Rhin , du H a u t - R h i n et de la Mosel le , nonobs t an t 

t ou t e s s t ipu la t ions collectives et individuel les c o n t r a i r e s en v igueur à la 

d a t e de son e n t r é e en appl ica t ion , sera i t fixé, à c o m p t e r d u 1" d é c e m b r e 

1983, à 3,95 fois la va leur du point décou lan t des accords sa l a r i aux et versé 

douze fois p a r an . 

25. Le Conse i l cons t i t u t ionne l fut saisi pa r des d é p u t é s qui 

cons idé ra ien t n o t a m m e n t q u e l 'ar t icle 85 de la loi, en condu i san t le 

l ég i s la teur à i n t e rven i r d a n s u n e ins tance jud ic i a i r e en cours , serai t 

c o n t r a i r e au p r inc ipe de s é p a r a t i o n des pouvoirs et q u e , en o u t r e , l 'ar t icle 

l i t ig ieux, re la t i f au droi t du t ravai l , é ta i t é t r a n g e r à l 'objet de la loi. 

26. P a r u n e décision d u 13 j a n v i e r 1994, le Conse i l cons t i tu t ionne l 

e s t i m a q u e les disposi t ions législat ives l i t igieuses n ' é t a i e n t pas con t ra i r e s 

à la C o n s t i t u t i o n , aux motifs su ivan ts : 

« C o n s i d é r a n t q u e le l ég i s la teur , en fixant avec effet ré troact i f au 1" d é c e m b r e 1983, 

le m o n t a n t de la p r i m e de « diff icultés part icu l ières » à 3,95 fois la va l eur du point 
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d é c o u l a n t de l 'appl icat ion d'accords sa lar iaux du 8 lévrier 1957, a e n t e n d u m e t t r e fin à 

des d i v e r g e n c e s d e j u r i s p r u d e n c e et év i ter par là m ê m e le d é v e l o p p e m e n t de 

c o n t e s t a t i o n s dont l ' about i s s e m e nt aurait pu e n t r a î n e r des c o n s é q u e n c e s financières 

préjudic iables à l 'équil ibre des r é g i m e s soc iaux en c a u s e ; 

C o n s i d é r a n t qu'i l a, d 'une part , réservé e x p r e s s é m e n t la s i tua t ion des p e r s o n n e s à 

l 'égard d e s q u e l l e s une déc i s ion de j u s t i c e est d e v e n u e déf ini t ive ; q u e , d'autre part , 

r ien d a n s le t e x t e de la loi ne p e r m e t d' inférer q u e le l ég i s la teur a d é r o g é au principe 

de non-rétroact iv i té des t e x t e s à caractère répress i f ; qu'enf in il lui était lois ible , sous 

réserve du respect des pr inc ipes susv i sés , d'user, c o m m e lui seul pouvait le faire e n 

l 'espèce , de son pouvoir de prendre d e s d i spos i t i ons ré troact ives afin de régler pour des 

raisons d' intérêt généra l les s i tua t ions n é e s des d i v e r g e n c e s de jur isprudence c i -dessus 

é v o q u é e s ; q u e , dans ces condi t ions , les d i spos i t ions cr i t iquées ne sont contra ires à 

a u c u n e règ le , non plus qu'à aucun principe de va leur eonst it ut ionnel le . (...) » 

27. En conséquence , l 'ar t icle 85 de la loi n" 94-43 fut déc la ré conforme 

à la C o n s t i t u t i o n . La loi fut p r o m u l g u é e le 18 janv ie r 1994. 

h) L e s a r r ê t s d e la C o u r d e c a s s a t i o n , d e s 15 f é v r i e r e t 2 m a r s 1 9 9 5 

28. Le 15 février 1995, s t a t u a n t sur le pourvoi formé p a r la C P A M de 

S a r r e g u e m i n e s , le préfet de la région Lo r r a ine et le d i r e c t e u r rég iona l des 

affaires s an i t a i r e s et sociales d 'Alsace c o n t r e l ' a r rê t de la cour d ' appe l de 

Besançon du 13 oc tobre 1993, la C o u r de cassa t ion a n n u l a p a r t i e l l e m e n t 

cet a r r ê t , sans renvoi , d a n s les t e r m e s su ivan t s : 

« (...) A t t e n d u , c e p e n d a n t , q u e l'article 85 de la loi du 18 j a n v i e r 1994 fixe le m o n t a n t 

de l 'IDP, pour c h a q u e pér iode de v e r s e m e n t , à 3 ,95 fois la va leur du point décou lant de 

l 'applicat ion d e s accords sa lar iaux conc lus c o n f o r m é m e n t aux d i spos i t ions de la 

c o n v e n t i o n co l lec t ive na t iona le du personne l des o r g a n i s m e s de sécur i té soc ia le du 

8 février 1957 ; q u e l'arrêt a t t a q u e , en ce qu'i l a d o p t e un m o d e de calcul di f férent d e 

ce lui prévu par le t e x t e susv isé , doit ê tre a n n u l é ; 

Et a t t e n d u qu'il y a l ieu, c o n f o r m é m e n t aux d i spos i t ions d e l 'article 627 , a l inéa 2 , du 

n o u v e a u code de procédure civi le , d e m e t t r e fin au l it ige en appl iquant la règ le de droit 

appropr iée ; 

Par ces mot i f s (...) 

A n n u l e , mais u n i q u e m e n t dans ses d i spos i t ions d é c i d a n t (pie l 'IDP serait ca lcu lée sur 

la base de 6 ,1055 % du S M P G , l'arrêt rendu le 13 octobre 1993, en tre les part ies , par la 

cour d'appel de B e s a n ç o n ; 

D i t n'y avoir l ieu à renvoi ; 

Dit q u e le m o n t a n t de l 'IDP doit ê tre fixé à c h a q u e période de v e r s e m e n t à 3,95 fois la 

va leur du point d é c o u l a n t de l 'appl icat ion d e s accords sa lar iaux conc lus c o n f o r m é m e n t 

aux d i spos i t ions de la c o n v e n t i o n col lect ive na t iona le d e travail du personne l des 

o r g a n i s m e s de sécur i té soc ia le du 8 février 1957 ; 

(...) .. 

29. P a r un a r r ê t du 2 m a r s 1995, la C o u r de cassa t ion re je ta 

é g a l e m e n t , en des t e r m e s s imi la i res , les pourvois d i r igés con t re les a r r ê t s 

r e n d u s pa r la cour d ' appe l de C o l m a r le 23 s e p t e m b r e 1993. 
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B. P r o c é d u r e s r e l a t i v e s à MM. Z i e l i n s k i e t Prada l 

1. Les jugements du conseil de prud'hommes de Metz, des 4 décembre 1991 et 

21 octobre 1992 

30. Pa r des d e m a n d e s en d a t e des 15 et 17 avril 1991, M. Zie l inski et 

q u a r a n t e - s e p t a u t r e s a g e n t s , r e p r é s e n t é s pa r un dé légué C F D T 

(Confédé ra t ion f rançaise d é m o c r a t i q u e du t rava i l ) , sa is i rent à leur tour 

le conseil de p r u d ' h o m m e s p o u r ob ten i r le v e r s e m e n t d ' u n e s o m m e de 

rappe l de l ' IDP (éva luée à 31 131,11 F R F p o u r le r e q u é r a n t ) ainsi q u e le 

calcul d e c e t t e p r i m e , pour l ' avenir , sur la base des 12 poin ts , tel q u e prévu 

pa r l 'accord de 1953. 

3 1 . D e v a n t le conseil de p r u d ' h o m m e s de M e t z , le préfet de rég ion et le 

d i r ec t eu r des affaires s an i t a i r e s et sociales c o n t e s t è r e n t les a r g u m e n t s des 

a g e n t s et d e m a n d è r e n t le surs is à s t a t u e r d a n s l ' a t t e n t e de la décis ion de 

la C o u r de cassa t ion , saisie du pourvoi d a n s les affaires i d e n t i q u e s ayant 

d o n n é lieu aux vingt-c inq a r r ê t s d e la cour d ' appe l d e M e t z le 26 février 

1991. 

32. Les 28 j u i n et 12 juillet 1991, M. P r a d a l et q u a r a n t e - h u i t a u t r e s 

a g e n t s , r e p r é s e n t é s pa r le d é l é g u é syndical C F D T , sa is i rent à l eur t ou r le 

conseil de p r u d ' h o m m e s de M e t z de la m ê m e d e m a n d e . 

33 . Pa r des j u g e m e n t s du 4 d é c e m b r e 1991 (pour M. Ziel inski) et du 

21 oc tobre 1992 (pour M. P r a d a l ) , le conseil de p r u d ' h o m m e s de M e t z 

accorda le r appe l d ' i n d e m n i t é aux d e m a n d e u r s et c o n s t a t a q u e l ' IDP 

devai t ê t r e ca lculée sur la base de 12 poin ts m e n s u e l s , c o n f o r m é m e n t à 

l 'accord de 1953, en j u g e a n t n o t a m m e n t q u e : 

« C o n s t a t a n t q u e l'accord préc ise cjue c e t t e i n d e m n i t é est éga l e à d o u z e fois la va leur 

du point , fixé par la convent ion nat iona le du personne l des o r g a n i s m e s soc iaux ; 

C o n s t a t a n t qu'à la sui te des modi f i ca t ions a p p o r t é e s à c e t t e d e r n i è r e par les a v e n a n t s 

du 10 j u i n 1963 et du 17 avril 1974 q u a n t au m o d e de calcul des sa la ires et à la 

c lass i f icat ion des e m p l o i s et des répercuss ions de ces modi f icat ions sur la va l eur du 

point , les conse i l s d 'admin i s tra t ion des o r g a n i s m e s s ignata i re s du protoco le ont déc ide 

de m a i n t e n i r par des r é a j u s t e m e n t s u n e va l eur c o n s t a n t e à l 'IDP ; 

C o n s t a t a n t qu'il est acqui s q u e ces r é a j u s t e m e n t s ont eu pour effet de r a m e n e r l'IDP 

à L'équivalent de s ix , puis de 3,95 po ints ; 

C o n s t a t a n t q u e les t e r m e s de l 'accord de 1953 sont précis et q u e la base de 12 points 

ne pouvait ê tre u n i l a t é r a l e m e n t modi f i ée ; 

C o n s t a t a n t q u e les o r g a n i s m e s soc iaux aura ient dû d é n o n c e r le protocole d'accord 

s'ils e s t i m a i e n t q u e les a m é n a g e m e n t s i n t e r v e n u s en 1963 et 1974 en tra îna i en t une 

charge e x c e s s i v e ; 

(...) qu'il ne peut e n ê tre t e n u c o m p t e q u e si les part ies l'ont prévu à l 'avance et que le 

s i l ence des autres s i g n a t a i r e s du protocole ne peut ê tre cons idéré c o m m e une 

approbat ion (art ic le L. 143-4 du code du travai l) (...) » ( t e r m e s du j u g e m e n t du 

4 d é c e m b r e 1991) 
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34. Le d i r e c t e u r des affaires s an i t a i r e s et sociales, pa r dé l éga t ion d u 

préfe t de région, i n t e r j e t a appe l de ces j u g e m e n t s . 

2. Les arrêts de la cour d'appel de Metz, des 19 et 20 avril 1993 

35. P a r des a r r ê t s définitifs des 19 avril (M. P rada l ) et 20 avril 1993 

(M. Zie l insk i ) , la cour d ' appe l de M e t z conf i rma les j u g e m e n t s , 

c o n s t a t a n t q u e la p r i m e avait é té modif iée u n i l a t é r a l e m e n t en 

m é c o n n a i s s a n c e de la loi de 1950 rela t ive aux conven t ions collectives, et 

aux mot i fs , n o t a m m e n t , q u e : 

« A t t e n d u q u ' e n déf in i t ive , doit ê tre r e t e n u e , pour le calcul de c e t t e i n d e m n i t é , la 

va leur du point résul tant d e s a v e n a n t s des 10 j u i n 1963 et 17 avril 1974 et de c e u x e n 

v igueur à c h a q u e é c h é a n c e de l ' indemni té ; 

A t t e n d u q u e se lon l 'article 1134 du code civil les c o n v e n t i o n s l é g a l e m e n t f o r m é e s 

t i e n n e n t l ieu d e loi à c e u x qui les ont faites ; qu 'e l l e s ne p e u v e n t ê tre r é v o q u é e s q u e de 

leur c o n s e n t e m e n t m u t u e l ou pour les c a u s e s q u e la loi autor i se ; q u e de m ê m e , su ivant 

l'article 135-1 du code du travail , les c o n v e n t i o n s et accords col lect i fs de travail ob l igent 

tous c e u x qui les ont s i g n é s ; 

(...) 

A t t e n d u q u e force est de c o n s t a t e r q u e l'accord du 28 m a r s 1953 n'a é t é d é n o n c e par 

a u c u n e des par t i e s ; q u e par su i te il doit c o n t i n u e r à recevoir appl icat ion et q u e les 

réduct ions du coeff icient mul t ip l i ca t eur i m p o s é e s à d e u x reprises l'ont é t é e n v io la t ion 

tant de l 'article 1134 du code civil que des règ les appl i cab les en m a t i è r e d'accords 

col lect i f s d e travai l ; 

A t t e n d u qu 'en c o n s é q u e n c e le v e r s e m e n t de la p r i m e doit ê tre e f fectué sur la base de 

12 points , tel q u e prévu audit accord ; 

(...) » 

3. L'arrêt de la Cour de cassation, du 2 mars 1995 

36. Le 2 m a r s 1995, la C o u r de cassa t ion , saisie du pourvoi formé pa r le 

préfet et le d i r e c t e u r des affaires s an i t a i r e s et sociales con t re les a r r ê t s de 

la cour d ' appe l de M e t z des 19 et 20 avril 1993 ( conce rnan t M M . Ziel inski 

et P r ada l ) et con t r e deux a u t r e s a r r ê t s des 21 avril et 6 s e p t e m b r e 1993, le 

t o u t c o n c e r n a n t 150 a g e n t s , r e n d i t son a r r ê t d a n s les t e r m e s su ivan t s : 

« Sur l 'appl icat ion de l 'article 85 de la loi n° 94-43 du 18 janv ier 1994 relat ive à la 

santé p u b l i q u e et à la pro tec t ion socia le : 

(...) 

A t t e n d u , c e p e n d a n t , que l'article 85 de la loi n° 94 -43 du 18 j a n v i e r 1994, appl icable 

a u x i n s t a n c e s e n cours , y c o m p r i s ce l l e s p e n d a n t e s d e v a n t la C o u r d e c a s s a t i o n , a pour 

but de s u p p l é e r , en l 'absence d'un accord des par t i e s , à la d i spar i t ion d'un indice de 

ré férence et de p e r m e t t r e a ins i le calcul du m o n t a n t d'une pr ime ; q u e ce t e x t e , de 

nature l ég i s la t ive , dont les part ies ont pu d i scuter de l 'appl icat ion, ne c o n s t i t u e pas 
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u n e in tervent ion de l'Etat d a n s une procédure l 'opposant à des part icul iers ; qu'il ne 

r e m e t pas en cause des déc i s ions de j u s t i c e irrévocables et a é t é déc laré c o n f o r m e à la 

C o n s t i t u t i o n par le conse i l c o n s t i t u t i o n n e l ; d'où il suit q u e ce t e x t e n'est p a s contraire 

aux d i spos i t ions des art ic les 6-1 et 13 de la C o n v e n t i o n e u r o p é e n n e des Droi t s de 

l ' H o m m e et des L iber tés f o n d a m e n t a l e s ; 

Sur le m o y e n , re levé d'office, après avis d o n n é a u x part ies : 

V u l'article 85 de la loi n" 94-43 du 18 janvier 1994 relat ive à la s a n t é publ ique et à i a 

protec t ion socia le ; 

A t t e n d u q u e pour déc ider q u e le m o n t a n t de l ' i n d e m n i t é d i te de diff icultés 

part i cu l i ères doit être ca lculé sur la base d e s 12 points prévus au protoco le d'accord du 

28 m a r s 1953 et q u e la va l eur du point doit ê tre ce l l e r e t e n u e pour le calcul des sa la ires par 

les accords col lect i fs en v igueur , la cour d'appel é n o n c e q u ' a u c u n e d i spos i t ion contrac­

tue l l e ne s u b o r d o n n e le m a i n t i e n de l'indice chois i à ce lu i de la c lass i f icat ion en v igueur 

au m o m e n t de l 'accord et q u e ce serait a jouter aux t e r m e s de l 'accord, p a r f a i t e m e n t clairs 

et préc i s , et le d é n a t u r e r q u e d e déc ider le contra i re , qu 'e l l e a joute q u e l 'accord l i t ig ieux 

n'exclut pas q u e so ient prises e n c o m p t e les modi f i ca t ions de la va leur du point résultant 

de la réorgan i sa t ion indic iaire et que d è s lors la va leur du point résu l tant des a v e n a n t s des 

10 j u i n 1963 et 17 avril 1974 doit ê tre r e t e n u e pour le calcul de 1TDP ; qu'e l le re t i ent , 

encore , q u e les n o u v e a u x m o d e s de calcul de 1TDP a d o p t é s à la su i te des c h a n g e m e n t s de 

c lass i f icat ion in tervenus en 1963 et 1974, n'ont pas fait l'objet d'un accord de tous les 

s ignata i re s du protocole du 28 m a r s 1953 et que l'indice c o n v e n t i o n n e l d e m e u r a n t 

appl icable , il n'y a pas l ieu de rechercher l ' ex i s tence d'un usage , qu'e l le re lève enf in que 

l'accord du 28 mars 1953 cons t i tue u n e c o n v e n t i o n col lect ive qui ne peut ê tre r e m i s e en 

cause que par voie d e révis ion ou d e d é n o n c i a t i o n , ce qui n'a pas é t é le cas ; 

A t t e n d u , c e p e n d a n t , q u e l 'article 85 de la loi n" 94-43 du 18 j a n v i e r 1994 fixe le 

m o n t a n t de l ' indemni té d i te de diff icultés par t i cu l i ères , pour c h a q u e pér iode de 

v e r s e m e n t , à 3 ,95 fois la va l eur du point d é c o u l a n t de l 'appl icat ion des accords 

sa lar iaux conc lus c o n f o r m é m e n t aux d i spos i t i ons d e la convent ion col lect ive nat ionale 

du p e r s o n n e l des o r g a n i s m e s de sécur i t é soc ia le du 8 février 1957 ; que les arrêts 

a t t a q u é s en ce qu'i ls a d o p t e n t un m o d e de calcul du m o n t a n t de ce t t e i n d e m n i t é 

différent de ce lui prévu par le t e x t e susv isé , doivent ê tre a n n u l é s ; 

Et a t t e n d u qu'il y a l i eu , c o n f o r m é m e n t a u x d i s p o s i t i o n s d e l 'article 6 2 7 , a l inéa 2 , d u 

n o u v e a u code de procédure civi le , de m e t t r e fin au l i t ige en app l iquant la règ le de droit 

appropr iée ; 

Par ces mot i f s : 

A n n u l e , mais u n i q u e m e n t dans leurs d i spos i t ions déc idant q u e le m o n t a n t de 

l ' indemni té d i te de di f f icultés part i cu l i ères doit ê tre ca lculé sur la base de 12 points , la 

va l eur du point é tant ce l le r e t e n u e pour le calcul des sa la ires par les accords col lectifs 

a c t u e l l e m e n t en v igueur , les arrêts rendus les 19, 20 , 21 avril et 6 s e p t e m b r e 1993, entre 

les par t i e s , par la cour d'appel de M e t z ; 

D i t n'y avoir l ieu à renvoi ; 

D i t q u e le m o n t a n t de 1TDP doit ê tre fixé à c h a q u e pér iode de v e r s e m e n t à 3 ,95 fois la 

v a l e u r du point d é c o u l a n t d e l 'appl icat ion d e s accords sa lar iaux c o n c l u s c o n f o r m é m e n t 

a u x d i spos i t ions de la c o n v e n t i o n col lect ive na t iona le de travail du personne l des 

o r g a n i s m e s de sécur i té soc ia le du 8 février 1957 ; 
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2. Les arrêts de la cour d'appel de Colmar, du 18 mai 1995 

39. La C P A M de C o l m a r et le préfe t de la rég ion Alsace, r e p r é s e n t é 

p a r le d i r e c t e u r rég iona l des affaires s an i t a i r e s et sociales d 'Alsace, 

i n t e r j e t è r e n t appe l de ces j u g e m e n t s le 10 s e p t e m b r e 1991. 

C. P r o c é d u r e s r e l a t i v e s à M m c G o n z a l e z e t a u t r e s 

/. Les jugements du conseil de prud'hommes de Calmar, du 2 juillet 1991 

37. Les 17 aoû t ( M ' m s Gonza lez , M a r y et D c l a q u e r r i è r e , M. Schre iber , 

M"" K e r n , M. G o n t i e r , M"" Schre ibe r et M. Cossu t a ) et 28 août 

(M""' M e m e t e a u ) 1990, les r e q u é r a n t s sa i s i ren t le conseil de 

p r u d ' h o m m e s su r le f o n d e m e n t de l 'accord de 1953, en vue d ' ob t en i r le 

v e r s e m e n t d ' une s o m m e de r appe l de l ' IDP, ainsi q u e le calcul de ce t t e 

p r i m e sur la base de 12 poin ts p o u r l 'avenir . A u c u n a r r a n g e m e n t n ' ayan t 

pu i n t e rven i r à l ' audience d e conci l ia t ion du 18 d é c e m b r e 1990, l 'affaire 

fut renvoyée devan t le b u r e a u de j u g e m e n t du 9 avril 1991. 

38. Pa r neuf j u g e m e n t s en d a t e du 2 ju i l l e t 1991, le conseil de 

p r u d ' h o m m e s de C o l m a r fit d ro i t à leurs d e m a n d e s , aux motifs que : 

« (...) A t t e n d u q u e le protoco le d'accord s igné le 28 m a r s 1953 (...) ins taurant 

l ' indemni té de diff icultés part icu l ières ( IDP) de 12 po ints est toujours en v igueur et a 

acqui s force d e loi ; 

A t t e n d u q u e le 2 j u i n 1953, le m i n i s t è r e d o n n a son a g r é m e n t au protoco le ; 

A t t e n d u qu'à la sui te de modi f i ca t ions de la c lass i f icat ion des a g e n t s des o r g a n i s m e s 

soc iaux en 1963 et 1974, c e t t e i n d e m n i t é fut rédu i te sur déc i s ion du S I C C (service 

d ' in térê t s c o m m u n s et de coord inat ion d e s ca i s se s de sécur i t é soc ia le ) ; 

A t t e n d u q u e ce service , o r g a n e consultat i f , non s igna ta i re du protoco le de 1953, prit 

c e t t e déc i s ion uni la téra le et la fit aval i ser par la d irec t ion rég ionale de la sécur i té sociale 

et des conse i l s d 'admin i s t ra t ion des ca i s se s ; 

A t t e n d u de ce fait q u e ces modi f i ca t ions ne peuvent ê tre o p p o s é e s [aux d e m a n d e u r s ] 

d 'autant plus q u e d a n s la le t tre du 11 février 1989, le m i n i s t è r e de la So l idar i té , de la 

S a n t é et de la P r o t e c t i o n sociale dit q u e le protoco le d'accord doit recevoir p le ine 

appl icat ion ; 

A t t e n d u qu 'outre les modi f i ca t ions de la va leur du point faites u n i l a t é r a l e m e n t , 

l 'accord de 1953 n'a fait l'objet d 'aucune modi f icat ion u l t ér i eure par les part ies 

s i g n a t a i r e s ; 

A t t e n d u qu'i l e s t préc i sé à l 'article 63 de la C o n v e n t i o n co l lec t ive na t iona le 

— a n n e x e 7 - q u e la « p r é s e n t e c o n v e n t i o n ne pourra en a u c u n cas ê tre la c a u s e d'une 

réduct ion des a v a n t a g e s acquis par les a g e n t s à la date de la s i g n a t u r e » ; 

A t t e n d u en c o n s é q u e n c e q u e ce protoco le d'accord reste appl icable en sa to ta l i té ; 

(...) ,. 
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40. Le 12 ju i l le t 1994, la cour d ' appe l de C o l m a r fixa les d é b a t s a u 

18 oc tobre 1994. Le 30 s e p t e m b r e 1994, ap r è s q u e les a p p e l a n t s e u r e n t 

conclu en i nvoquan t le bénéfice de la loi du 18 janvier 1994, les 

r e q u é r a n t s d é p o s è r e n t l eur m é m o i r e en défense . 

41 . Pa r neuf décisions du 18 mai 1995, la cour d ' appe l de C o l m a r 

d é b o u t a les r e q u é r a n t s au mot i f q u e : 

« (...) e n appl i ca l ion de [ l 'arl ic le 85 de la loi n" 94-43 du 1 8 j a n \ ï c r 1994] l ' inf irmation 

du j u g e m e n t d é f é r é s ' impose , é tant préc i sé q u e la d e m a n d e c o n c e r n e u n e pér iode 

p o s t é r i e u r e au I e r d é c e m b r e 1983. (...) » 

3. L'arrêt de la Cour de cassation, du 18juin 1996 

42. Les 13 et 17 ju i l l e t 1995, les r e q u é r a n t s se p o u r v u r e n t e n cassa t ion . 

Ils d é p o s è r e n t leurs m é m o i r e s ampl ia t i f s le 13 oc tobre 1995, puis u n 

m é m o i r e c o m p l é m e n t a i r e le 10 février 1996. Les m é m o i r e s en défense 

furent déposés le 22 d é c e m b r e 1995. Le consei l ler r a p p o r t e u r , dés igné le 

l ' r février 1996, déposa son r a p p o r t le 16 février 1996. 

4 3 . P a r u n a r r ê t en d a t e d u 18 ju in 1996, a p r è s a u d i e n c e du 6 m a i 1996, 

la C o u r de cassa t ion déc la ra les pourvois des r e q u é r a n t s i r recevables d a n s 

les t e r m e s su ivan t s : 

« (...) dans les m a t i è r e s où les p a r u e s sont d i s p e n s é e s du m i n i s t è r e d'avocat au 

C o n s e i l d'Etal et à la C o u r de cas sa t ion , le pourvoi et les a c t e s de la procédure qui en 

sont la su i t e , doivent ê tre faits, r emis ou a d r e s s é s par la part ie e l l e - m ê m e ou par tout 

m a n d a t a i r e muni d'un pouvoir spécial ; 

A t t e n d u q u e les déc lara t ions de pourvoi de c h a c u n e des part ies ne c o n t i e n n e n t pas 

l ' énoncé , m ê m e s o m m a i r e , de m o y e n s d e c a s s a t i o n , et q u e les m é m o i r e s c o n t e n a n t ce t 

é n o n c é et a d r e s s e s d a n s le délai de trois m o i s e x i g é par l'article 983 du n o u v e a u code de 

procédure civile ont tous é t é é tab l i s par un m a n d a t a i r e ne just i f iant pas d'un pouvoir 

spécia l ; 

Qu' i l s 'ensuit q u e les pourvois ne sont pas redevables . (...) » 

II. LE D R O I T I N T E R N E P E R T I N E N T 

A. P r i n c i p e s g é n é r a u x q u a n t a u x o r g a n i s m e s d e s é c u r i t é s o c i a l e 

44. Les caisses na t iona l e s , r ég iona les et p r i m a i r e s d ' a s s u r a n c e ma lad ie 

a s s u r e n t u n e miss ion de service public (Consei l cons t i t u t i onne l , décision 

n" 82-148 D C du 14 d é c e m b r e 1982), ce qui exp l ique t a n t l ' a t t r ibu t ion de 

p ré roga t ives de pu i ssance pub l ique q u e l ' exis tence d ' u n e tu t e l l e du 

m i n i s t r e c h a r g é de la sécur i t é sociale. Elles a s s u r e n t la gest ion du r é g i m e 

ob l iga to i re , avec un b u d g e t p r o p r e , d is t inc t de celui de l 'Eta t . 

Le m i n i s t r e c h a r g é de la sécur i t é sociale en a s su re la tu t e l l e , a idé en cela 

p a r ses services min i s té r ie l s , à savoir une d i rec t ion c e n t r a l e et des d i rec t ions 

rég iona les des affaires s an i t a i r e s et sociales, ainsi q u ' u n e inspect ion 
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g é n é r a l e des affaires sociales. En o u t r e , le m i n i s t r e est r e p r é s e n t é p a r les 

préfe ts des d é p a r t e m e n t s ou des régions , en leur qua l i t é de dépos i t a i r e s de 

l ' au to r i t é de l 'Eta t et de dé légués du G o u v e r n e m e n t , r e p r é s e n t a n t s d i rec t s 

du p r e m i e r m i n i s t r e et de chacun des min i s t r e s . 

La tu te l l e s 'exerce d ' abord sur les pe r sonnes , avec possibi l i té , pour 

ce r t a in s mot i fs , de d i s soudre ou s u s p e n d r e l ' ensemble du conseil d ' ad­

m i n i s t r a t i o n d ' une caisse, de r évoque r ou d é m i s s i o n n e r d'office ce r t a in s 

a d m i n i s t r a t e u r s , d e d o n n e r ou refuser l ' a g r é m e n t p o u r la n o m i n a t i o n d u 

pe r sonne l de d i rec t ion , o u t r e l ' é t ab l i s semen t de la l iste d ' a p t i t u d e p o u r ce 

d e r n i e r . La tu te l le se r e t rouve ensu i t e sur les ac t e s , avec le pouvoir des 

services r ég ionaux du m i n i s t è r e d ' a n n u l e r ou de s u s p e n d r e , pour c e r t a i n s 

motifs , les décisions des conseils d ' a d m i n i s t r a t i o n ou des d i r e c t e u r s des 

o r g a n i s m e s sociaux de base , mais é g a l e m e n t avec la possibi l i té d 'oppo­

si t ion aux ac tes des o r g a n i s m e s n a t i o n a u x . C e r t a i n s ac tes pa r t i cu l i e r s 

des caisses sont é g a l e m e n t soumis à u n e p r o c é d u r e d ' a g r é m e n t : s t a t u t s 

et r è g l e m e n t s i n t é r i e u r s , conven t ions collectives f ixant le s t a t u t des 

pe r sonne l s et leur r é g i m e d e r e t r a i t e . 

Enfin, les o r g a n i s m e s de sécur i t é sociale sont p lacés sous la tu te l l e du 

m i n i s t r e de l 'Economie et des F inances , avec u n con t rô le des c o m p t a b l e s 

publics du T r é s o r et de la C o u r des c o m p t e s , ainsi que des vér i f icat ions de 

l ' inspect ion g é n é r a l e des f inances . 

B. La loi n" 9 4 - 4 3 d u 18 j a n v i e r 1994 

45. Les d ispos i t ions p e r t i n e n t e s de ladi te loi se l isent c o m m e suit : 

A r t i c l e 8 5 

« S o u s réserve des déc i s ions de justice d e v e n u e s déf in i t ives , le m o n t a n t de la pr ime 

dite de diff icultés part i cu l i ères , ins t i tuée par le protocole d'accord du 28 mars 1953 au 

bénéf i ce des p e r s o n n e l s des o r g a n i s m e s de sécur i té soc ia le du r é g i m e g é n é r a l et de leurs 

é t a b l i s s e m e n t s des d é p a r l e m e n t s du Bas -Rhin , du H a u t - R h i n et de la M o s e l l e , 

nonobs tant t o u t e s s t ipu la t ions co l lect ives et indiv idue l les contra ires en v i g u e u r à la 

d a t e de publ icat ion de la p r é s e n t e loi, est fixé, à c o m p t e r du 1" d é c e m b r e 1983 et à 

c h a q u e pér iode de v e r s e m e n t , à 3,95 fois la va l eur du point d é c o u l a n t de l 'appl icat ion 

des accords sa lar iaux conc lus c o n f o r m é m e n t aux d i spos i t ions de la convent ion co l lec t ive 

nat iona le de travail du p e r s o n n e l d e s o r g a n i s a t i o n s de s é c u r i t é soc ia le du 8 février 1957. 

Elle est versée d o u z e fois par an . La grat i f icat ion a n n u e l l e à c o m p t e r de la m ê m e pér iode 

est m a j o r é e , pour t en ir c o m p t e du m o n t a n t de l ' indemni té d i te de diff icultés 

part icul ières a t t r i b u é e a u titre du mois de d é c e m b r e . » 

PROCEDURE DEVANT LA COMMISSION 

46. M M . Ziel inski et P r a d a l on t saisi la C o m m i s s i o n le 5 ju i l l e t 1994, 

M m c Gonza lez le 19 aoû t 1996 et M m e s M a r y et D e l a q u e r r i è r e , M. Schre iber , 
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M"" K e r n , M . Gon t i e r , M"1™ Schre ibe r et M e m e t e a u et M. C o s s u t a le 

9 s e p t e m b r e 1996. Les r e q u é r a n t s ont dénoncé une violat ion des 

ar t ic les 6 § 1 et 13 de la Conven t i on . 

47. Le 26 n o v e m b r e 1996, la C o m m i s s i o n a r e t e n u la r e q u ê t e de 

M M . Ziel inski et P r a d a l (n" 24846/94) . Le 22 oc tobre 1997, elle a déc la ré 

les r e q u ê t e s de M"" Gonza lez et a u t r e s (n"s 34165/96 à 34173/96) 

recevables q u a n t aux griefs relat i fs à l ' équ i té et la d u r é e de la p rocédure 

et i r recevables pour le su rp lus . D a n s ses r a p p o r t s des 9 s e p t e m b r e 1997 et 

21 oc tobre 1998 (anc ien ar t ic le 31 de la C o n v e n t i o n ) , elle conclut , à 

l ' u n a n i m i t é , qu ' i l y a eu viola t ion de l 'ar t ic le 6 § 1 de la Conven t i on en ce 

qu i conce rne l ' équi té de la p r o c é d u r e et qu ' i l n 'y a pas lieu d ' e x a m i n e r 

l 'affaire sous l 'angle de l 'ar t ic le 13, mais é g a l e m e n t , c o n c e r n a n t 

M"" s Gonza lez , M a r y et D e l a q u e r r i è r e , M. Schre iber , M""' K e r n , 

M. G o n t i e r , M'"™ Schre iber et M e m e t e a u et M. C o s s u t a , qu ' i l y a eu 

violat ion de l 'ar t ic le 6 § 1 de la Conven t i on en ce qu i conce rne la d u r é e 

de la p r o c é d u r e . Le t e x t e i n t ég ra l de ses avis figure en a n n e x e au p ré sen t 

a r r ê t . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

48. D a n s ses m é m o i r e s , le G o u v e r n e m e n t invite la C o u r à d i re que 

l ' appl ica t ion des d isposi t ions de la loi nouvel le , d a n s le cad re des 

p r o c é d u r e s jud ic i a i r e s , a lors en cours et re la t ives a u x r e q u é r a n t s , n ' a pas 

e m p o r t é violat ion des a r t ic les 6 § 1 et 13 de la Conven t i on . 

49. De leur cô té , les r e q u é r a n t s p r i en t la C o u r de c o n s t a t e r qu ' i l y a eu 

violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n et de leur a l louer une 

sa t i s fac t ion équ i t ab l e a u t i t r e de l 'ar t ic le 4 1 . 

E N D R O I T 

I. S U R LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 D E LA 

C O N V E N T I O N Q U A N T À L ' É Q U I T É DE LA P R O C É D U R E 

50. Les r e q u é r a n t s e s t i m e n t que l ' adopt ion de l 'ar t ic le 85 de la loi 

n" 94-43 du 18 j a n v i e r 1994 a e n t r a î n é u n e violat ion de l 'ar t icle 6 § 1 de la 

C o n v e n t i o n , don t la p a r t i e p e r t i n e n t e en l 'espèce est l ibellée c o m m e suit : 

« T o u t e p e r s o n n e a droit à ce q u e sa c a u s e soit e n t e n d u e é q u i t a b l c m e n t (...), dans un 

dé la i ra i sonnable , par un tr ibunal (...) qui d é c i d e r a (...) des c o n t e s t a t i o n s sur ses droits 

et ob l iga t ions de carac tère civil (...) » 

5 1 . Les r e q u é r a n t s r appe l l en t q u e la cour d ' appe l de Besançon , 

s t a t u a n t sur renvoi ap r è s cassa t ion d a n s des affaires a n t é r i e u r e s et 

s imi la i res , avait p rocédé à la r e che rche préconisée pa r la C o u r de 
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cassa t ion e t , pa r la su i t e , fixé le t a u x de ré fé rence en j u g e a n t q u e l ' IDP 

devai t ê t r e ca lculée su r la base de 6,1055 % du sa la i re m i n i m u m et 

rouver t les d é b a t s p o u r effectuer les calculs ( p a r a g r a p h e s 21-22 ci-

des sus ) . Avant cet a r r ê t , M M . Ziel inski et P r a d a l ava ien t o b t e n u une 

décision encore plus favorable, pu i sque la cour d ' appe l de M e t z avait 

e s t imé q u e le calcul d e l ' IDP devai t s 'effectuer sur la base de 12 po in t s 

( p a r a g r a p h e 33 c i -dessus) . Aussi , des décis ions favorables aux r e q u é r a n t s 

é ta ien t -e l l e s déjà i n t e rvenues avant l ' adopt ion de la loi l i t ig ieuse , d a n s le 

cad re d ' une p r o c é d u r e à laquel le l 'Eta t a u r a i t é té p a r t i e . Les r e q u é r a n t s 

e s t i m e n t q u e ce t t e loi, r é su l t a t d ' un a m e n d e m e n t tardif, avai t , s inon pour 

objet , du moins pour effet de modifier la solut ion du li t ige d a n s l ' in térê t de 

l 'E ta t . 

Les r e q u é r a n t s c o n t e s t e n t l ' expl ica t ion selon laquel le la loi a u r a i t eu 

pour objet d 'év i te r des d ivergences de j u r i s p r u d e n c e . D ' u n e p a r t , ils 

i nd iquen t q u ' e n droi t français les c i r cons tances de fait d ' u n e affaire 

re lèvent de la c o m p é t e n c e des j u g e s du fond, la C o u r de cassa t ion ne 

c o n t r ô l a n t q u e le droi t . Ainsi , il sera i t i n h é r e n t au sys tème jur id ic t ionnel 

q u e des app réc i a t i ons d ive rgen te s en « fait » pu issen t se p rodu i r e 

l o r squ ' un m ê m e lit ige est soumis à d iverses j u r id i c t i ons . Ces d ivergences 

ne jus t i f i en t pas , en soi, l ' i n te rven t ion du lég is la teur . D ' a u t r e p a r t , ce 

r i sque n ' a u r a i t pas exis té en l 'espèce : s ' ag issant d ' une i n d e m n i t é p ropre 

à des a g e n t s en fonction d a n s des d é p a r t e m e n t s préc is , seules les cours 

d ' appe l de C o l m a r et d e M e t z é t a i en t n a t u r e l l e m e n t c o m p é t e n t e s pour 

s t a t u e r et la C o u r d e cassa t ion avait pr is soin, a p r è s ses a r r ê t s de 

cassa t ion du 22 avril 1992, de renvoyer les affaires devan t u n e seule et 

m ê m e cour d ' appe l de renvoi , celle de Besançon ( p a r a g r a p h e 19 c i -dessus) . 

Q u a n t à la nécess i té pour le l ég i s la teur de s a u v e g a r d e r l 'équi l ibre des 

r é g i m e s de sécur i t é sociale, les r e q u é r a n t s i n d i q u e n t q u e le l i t ige ne 

conce rna i t q u e les a g e n t s de trois d é p a r t e m e n t s , p o u r un m o n t a n t t rès 

faible au r ega rd du b u d g e t de la sécur i t é sociale. 

Les r e q u é r a n t s e s t i m e n t qu ' i l ne peu t ê t r e u t i l e m e n t fait r é fé rence à 

l 'affaire N a t i o n a l & Provincial Bui ld ing Society, Lecds P e r m a n e n t 

Bui ld ing Society et Yorksh i re Bui ld ing Society c. R o y a u m e - U n i ( a r r ê t du 

23 oc tobre 1997, Recueil des arrêts et décisions 1997-VII - « a r r ê t Bui ld ing 

Societ ies »). Selon eux , il ne s 'agit p a s , en l 'espèce, de t i r e r profit d ' une 

e r r e u r c o n t r a i r e à la volonté du l ég i s la teur mais de faire r e c h e r c h e r la 

volonté des p a r t e n a i r e s sociaux lorsqu ' i ls ava ien t conclu la convent ion 

collective à l 'or igine des d ro i t s en cause . La loi a u r a i t donc c l a i r e m e n t 

pour effet et pour objet d ' e m p ê c h e r l ' appl ica t ion de la vo lonté des 

p a r t e n a i r e s sociaux au seul bénéfice de l 'E ta t . Les r e q u é r a n t s font, sur ce 

point , ré férence à l ' a r rê t Papageo rg iou c. G r è c e ( a r r ê t d u 22 oc tobre 1997, 

Recueil 1997-VI). Le seul r i sque pour l 'E ta t , qu i a u r a i t é té avé ré , é ta i t de 

ne pas o b t e n i r de la j u s t i c e la conséc ra t ion de sa t hè se . L ' i n t e rven t ion 

légis lat ive, avec effet rétroact if , n ' a u r a i t donc eu d ' a u t r e objet que 
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d ' a s s u r e r le succès des p r é t e n t i o n s de l 'E ta t a lors que les décis ions de 

jus t i ce ne lui é t a i en t pas favorables . La C o u r de cassa t ion , ma i s aussi la 

cour d ' appe l de C o l m a r p o u r ce qu i est des recours de M""'" G o n z a l e z , M a r y 

et D e l a q u e r r i è r e , M. Schre iber , M l n c K e r n , M. Gon t i e r , M " u s Sch re ibe r et 

M c m e t e a u et M. C o s s u t a , n 'on t e n s u i t e eu q u ' à e n t é r i n e r les t e r m e s de la 

loi. 

52 . Le G o u v e r n e m e n t ind ique tou t d ' abo rd q u e , s ' ag i ssan t d e 

d isposi t ions légis lat ives r é t roac t ives , il convient de p réc i se r q u e deux 

n iveaux de cont rô le p e r m e t t e n t de veil ler au respect d u pr inc ipe de 

sécur i t é j u r i d i q u e qu i doit e n t o u r e r le procès . Le p r e m i e r cont rô le est 

o p é r é p a r le Consei l cons t i t u t i onne l , lo rsque ces d ispos i t ions sont 

soumises à son e x a m e n . Si ce d e r n i e r se refuse à a p p r é c i e r la conformi té 

d ' une loi à la C o n v e n t i o n e u r o p é e n n e des Dro i t s d e l ' H o m m e , la 

c o m p a r a i s o n du droi t issu de la C o n v e n t i o n avec ses décis ions re la t ives 

aux d ro i t s f o n d a m e n t a u x révèle q u e , sur de n o m b r e u x po in t s , l 'évolution 

de sa j u r i s p r u d e n c e t i en t d û m e n t c o m p t e de celle de la j u r i s p r u d e n c e 

e u r o p é e n n e . Il veille tout p a r t i c u l i è r e m e n t à e n c a d r e r t r è s s t r i c t e m e n t le 

r ecours aux lois de va l ida t ion , en posant t rois condi t ions à la 

cons t i t u t i onna l i t é de telles lois : la va l ida t ion ne peu t ê t r e que 

p réven t ive ; la m e s u r e de va l ida t ion ne peu t m é c o n n a î t r e le p r inc ipe de 

non- ré t roac t iv i t é de la loi péna l e ; le l ég i s la teur ne peut i n t e rven i r que 

pour des motifs d ' i n t é r ê t g é n é r a l . Le second cont rô le est exercé p a r les 

t r i b u n a u x lors de l 'appl icat ion des lois nouvel les aux li t iges en cours . Les 

lois de va l ida t ion i n t e r v i e n n e n t s u r t o u t d a n s le d o m a i n e du droi t 

adminis t ra t i f , ce qu i exp l ique la r a r e t é des décis ions d e la C o u r d e 

cassa t ion à ce sujet . Mais les décis ions du j u g e jud ic i a i r e sont t rès 

n o m b r e u s e s s ' ag issant de lois r é t roac t ives ou encore i n t e r p r é t a t i v e s . Le 

j u g e judiciaire pose une l imi te à l ' appl ica t ion en cours d ' i n s t ance de 

te l les lois : el les ne sont p a s appl icab les p o u r la p r e m i è r e fois devan t la 

C o u r de cassa t ion et ne peuven t jus t i f i e r la c ens u re d ' u n e décis ion passée 

en force de chose jugée . 

53 . Le G o u v e r n e m e n t cons idè re que les r e q u é r a n t s ne s a u r a i e n t 

r e p r o c h e r au l ég i s la teur l ' adopt ion du t ex t e l i t igieux : d ' une pa r t , 

l ' a r t ic le 34 de la Conven t i on n ' i n s t i t u e pas u n e actio popularis en faveur 

des r e q u é r a n t s e t , d ' a u t r e pa r t , l ' adopt ion de l 'ar t icle 85 de la loi du 

18 j a n v i e r 1994 est , en t a n t q u e tel le , é t r a n g è r e à la ques t ion de l 'égali té 

des a r m e s . Le p r o b l è m e ré s ide ra i t donc u n i q u e m e n t dans son appl ica t ion 

aux faits d e l 'espèce. 

Le G o u v e r n e m e n t e s t ime q u e l ' adopt ion des d isposi t ions l i t igieuses 

r é p o n d a i t à un mot i f d ' i n t é r ê t g é n é r a l , à un « bu t l ég i t ime ». Il s 'agissai t , 

en p r e m i e r lieu, de m e t t r e fin à des d ivergences de j u r i s p r u d e n c e . Les 

t ro is a r r ê t s de cassa t ion r e n d u s p a r la C o u r s u p r ê m e le 22 avri l 1992 

t i r a i en t la c o n s é q u e n c e logique d u cons ta t de d i spa r i t i on de l ' indice 

se rvan t de base à l ' i ndemni t é et p o r t a i e n t en g e r m e le r i sque de 
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divergences j u r i s p r u d e n t i e l l e s , pu i sque t rois cours d ' appe l deva ien t se 

p r o n o n c e r sur la ques t ion . Des d ivergences sont a p p a r u e s e n t r e les cours 

d ' appe l de Besançon , C o l m a r et Me tz , a u c u n e n ' ayan t r e t e n u la m ê m e 

solut ion ( p a r a g r a p h e s 16, 20, 2 1 , 35 et 41 c i -dessus) . Elles a u r a i e n t pu se 

mul t ip l i e r . En second lieu, le G o u v e r n e m e n t cons idè re qu ' i l convenai t 

d 'év i te r de m e t t r e en pér i l l 'équi l ibre f inancier des r é g i m e s sociaux en 

cause , ce q u ' a e x p r e s s é m e n t relevé le Consei l cons t i t u t i onne l . P a r 

a i l leurs , ces recours a u r a i e n t fait pe se r un r i sque q u a n t à la con t inu i t é 

du service public de la sécur i t é sociale. U n e a u g m e n t a t i o n exponen t i e l l e 

des frais de pe r sonne l a u r a i t e n t r a î n é u n e d i m i n u t i o n cor ré la t ive du fonds 

d e s t i n é à servir des p r e s t a t i o n s a u x a s su rés sociaux, d ' a u t a n t q u e su r 

q u e l q u e 9 000 a g e n t s concernés p a r l ' IDP, à peu p rès 5 000 ava ien t 

e n t a m é des p r o c é d u r e s ju r id i c t ionne l l e s à la d a t e d ' i n t e rven t i on de la loi. 

En cas de succès géné ra l i s é des r ecour s , le b u d g e t des o r g a n i s m e s 

conce rnés se sera i t t rouvé a m p u t é d 'à peu près t rois cent c i n q u a n t e 

mil l ions de francs. La loi de 1994 a u r a i t donc r é p o n d u à d ' i m p é r i e u x 

motifs d ' i n t é r ê t géné ra l ( a r r ê t Bui ld ing Societ ies , p réc i t é ) . 

54. Le G o u v e r n e m e n t est d 'avis q u e la bonne foi des pouvoirs publics 

n 'es t pas en cause . La loi ne visait pas à d i m i n u e r a u t o r i t a i r e m e n t 

l ' IDP, mais à g a r a n t i r son p o u r c e n t a g e c o n s t a n t d a n s la r é m u n é r a t i o n 

des agen t s , r e p r e n a n t ainsi la solut ion d é g a g é e pa r la cour d ' appe l de 

C o l m a r d a n s ses a r r ê t s du 23 s e p t e m b r e 1993 ( p a r a g r a p h e 20 ci-dessus) . 

L ' i n t en t i on du l ég i s la teur é ta i t de reven i r p u r e m e n t et s i m p l e m e n t au 

m o d e de calcul a r r ê t é lors de l 'accord sa lar ia l or ig ine l . En o u t r e , à la 

différence de l 'affaire P a p a g e o r g i o u ( a r r ê t p r éc i t é ) , l ' exis tence d ' un lien 

e n t r e les d isposi t ions i n t rodu i t e s pa r l 'ar t icle 85 de la loi du 18 j a n v i e r 

1994 et le res te de c e t t e m ê m e loi est c l a i r e m e n t é tab l ie et conf i rmée pa r 

la décision du Conse i l cons t i t u t i onne l . Le G o u v e r n e m e n t e s t ime 

é g a l e m e n t que la p r é s e n t e espèce se d i s t ingue de l 'affaire Raff iner ies 

g r e c q u e s S t r a n et S t r a t i s A n d r e a d i s c. G r è c e ( a r r ê t du 9 d é c e m b r e 1994, 

sér ie A n " 301-B). 

U n « r a p p o r t r a i sonnab le de p ropo r t i onna l i t é » a u r a i t exis té e n t r e le 

bu t visé et les moyens employés pa r le l ég i s la teur . T o u t d ' abord , la C o u r 

de cassa t ion n ' a u r a i t pas pu un i fo rmise r les so lu t ions r e t e n u e s p a r les 

d i f férentes cours d ' appe l , n ' é t a n t j u g e q u e du « droi t » et non du « fait ». 

La j u r i s p r u d e n c e de la C o u r de cassa t ion i n d i q u a n t n o t a m m e n t q u e la 

r e che rche de l ' i n ten t ion des pa r t i e s à l 'or igine d ' un c o n t r a t ou d ' un usage 

est u n e ques t ion de « fait », l ' i n te rven t ion du l ég i s la teur se sera i t imposée 

afin de p e r m e t t r e u n e unic i té de calcul de l ' IDP. E n s u i t e , le p r é sen t l i t ige 

a u r a i t des l iens avec l 'affaire Bui ld ing Societies ( a r r ê t p réc i té ) : u n e 

« faille d 'o rd re t e c h n i q u e » a u r a i t é té t a r d i v e m e n t explo i tée p a r c e r t a i n s 

syndica ts , a p r è s p lus i eu r s a n n é e s d ' app l ica t ion régu l iè re et sans 

con t e s t a t i ons de la conven t ion collective. Les r e q u é r a n t s ne pouva ien t 

donc ignore r que les pouvoirs publics ne l a i s se ra ien t pas ce t t e « faille 
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d 'o rd re t e chn ique » m e t t r e en pér i l le budge t des r é g i m e s sociaux. Le 

G o u v e r n e m e n t e s t ime en ou t r e q u e l 'E ta t , qu i occupai t u n e s i tua t ion 

pa r t i cu l i è re pa r r a p p o r t au l i t ige, n ' a pas recouru à la va l ida t ion « intuitu 

personae » à l ' ins ta r de ce qui é ta i t r ep roché à l 'E ta t g rec d a n s l 'affaire 

Raff ineries g r ecques S t r an et S t r a t i s A n d r e a d i s (a r rê t p réc i t é ) . Les 

r e q u é r a n t s ne sont pas des sa la r iés de l 'Eta t , ma i s des sa lar iés de droi t 

pr ivé des caisses locales d e sécu r i t é sociale, p e r s o n n e s m o r a l e s d e droi t 

privé d i sposan t d ' une a u t o n o m i e financière. C e l a exp l ique la c o m p é t e n c e 

du j u g e judiciaire et non du juge adminis t ra t i f . L 'E t a t n ' au ra i t é té pa r t i e 

au procès q u e de m a n i è r e t rès ind i rec te , en sa q u a l i t é de « t u t e u r » des 

caisses de sécur i t é sociale, d a n s un bu t d ' i n t é r ê t g é n é r a l des r é g i m e s de 

sécur i t é sociale. Enfin, le G o u v e r n e m e n t e s t ime q u e le c h a m p 

d 'app l ica t ion de la va l ida t ion a é té aussi r e s t r e i n t q u e possible. 

C o n t r a i r e m e n t à l 'affaire Raff ineries g recques S t r a n et S t ra t i s A n d r e a d i s 

( a r r ê t p r éc i t é ) , l 'objet de la loi n ' é t a i t pas de faire échec aux p r o c é d u r e s en 

cours , le l ég i s la teur ayan t exclu d e son c h a m p d ' app l ica t ion les décis ions 

de ju s t i ce définit ives. 

55 . Q u a n t à la po r t ée de l 'appl icat ion d ' une loi nouvel le à l ' issue d 'un 

l i t ige, le G o u v e r n e m e n t e s t ime q u e les p r é s e n t e s affaires se d i s t i nguen t 

des c i r cons tances re levées d a n s les a r r ê t s Bui ld ing Societ ies , Raff ineries 

g r ecques S t r a n et S t r a t i s A n d r e a d i s et Papageo rg iou (p réc i t és ) . 

C o n c e r n a n t M M . Ziel inski et P r a d a l , la cour d ' appe l de M e t z leur avait 

d o n n é ga in de cause , mais sur le f o n d e m e n t d ' une mot iva t ion en 

con t r ad ic t ion avec celle de la C o u r de cassa t ion , ce t t e d e r n i è r e ayant 

cons t a t é la d i spa r i t ion de l ' indice de ré fé rence ( p a r a g r a p h e s 18 et 35 ci-

dessus ) . L ' issue du litige é ta i t donc b e a u c o u p plus i nce r t a ine q u e d a n s les 

p r é c é d e n t e s affaires e x a m i n é e s pa r la C o u r e u r o p é e n n e des Dro i t s de 

l ' H o m m e . Le G o u v e r n e m e n t r appe l l e q u e l ' appl ica t ion ré t roac t ive d 'une 

loi nouvel le à u n li t ige en cours es t c o m p a t i b l e avec les d ispos i t ions de la 

Conven t i on p o u r a u t a n t q u e le l i t ige n 'a i t pas encore d o n n é lieu à une 

décision passée en force de chose j u g é e . En l 'espèce, M M . Ziel inski et 

P r a d a l bénéf ic ia ient j u s t e m e n t d ' un a r r ê t de la cour d ' appe l de Metz , 

passé en force de chose j u g é e , lo r sque la loi nouvel le fut app l i quée au 

l i t ige. La C o u r de cassa t ion a n é a n m o i n s e s t imé q u e cela ne faisait pas 

obstacle à l ' appl ica t ion de la loi nouvel le , au r ega rd du c a r a c t è r e 

« supplé t i f » de la loi à la su i te d e la d i spa r i t ion de l ' indice de ré fé rence . 

C o n c e r n a n t M""" Gonza lez , M a r y et D e l a q u e r r i è r e , M. Schre iber , 

M"" K e r n , M. G o n t i e r , M"" 5 Sch re ibe r et M e m e t e a u et M . C o s s u t a , le 

G o u v e r n e m e n t e s t ime que les j u g e m e n t s r e n d u s le 2 ju i l le t 1991 pa r le 

conseil de p r u d ' h o m m e s de C o l m a r ne pouva ien t ê t r e cons idérés c o m m e 

des décis ions défini t ives passées en force de chose j u g é e , d a n s la m e s u r e 

où ces j u g e m e n t s é t a i e n t f rappés d ' un appe l à c a r a c t è r e suspens i f 

( p a r a g r a p h e s 38-39 c i -dessus) . La décision de j u s t i c e dont bénéficia ient 

ces r e q u é r a n t s n ' é t a i t donc ni exécu to i re ni défini t ive. Il n ' a u r a i t pas é té 
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possible de p rocéde r à la va l ida t ion législat ive exc luan t l ' ensemble des 

l i t iges p e n d a n t s sans cons idé re r l eur deg ré d ' a v a n c e m e n t : cela a u r a i t 

vidé la loi de son sens et a u r a i t c réé u n e d i sc r imina t ion e n t r e ceux qui 

ava ien t saisi les t r i b u n a u x et ceux qui ne l 'avaient pas fait et se s e ra i en t 

vu oppose r la loi de va l ida t ion . Le G o u v e r n e m e n t relève q u e la va l ida t ion 

n ' a eu a u c u n e conséquence d i s p r o p o r t i o n n é e p o u r la s i tua t ion de ces 

r e q u é r a n t s , pu i sque si la cour d ' appe l de C o l m a r ne pouvai t q u e s 'en 

t en i r à la solut ion législat ive, il faut r a p p e l e r qu 'e l l e avai t dé jà j u g é du 

li t ige en des t e r m e s i d e n t i q u e s à ceux de la loi de va l ida t ion dans ses 

a r r ê t s du 23 s e p t e m b r e 1993 ( p a r a g r a p h e 20 c i -dessus) . 

56. La C o m m i s s i o n est d 'avis q u e l 'ar t ic le 85 de la loi du 18 j a n v i e r 

1994 a p u r e m e n t et s i m p l e m e n t e n t é r i n é la posi t ion a d o p t é e p a r l 'E ta t 

d a n s le cad re des p r o c é d u r e s d i l igen tées con t r e lui et tou jours p e n d a n t e s 

devan t les ju r id i c t ions jud ic i a i r e s . Elle relève q u e ce t t e posi t ion avait é té 

é c a r t é e p a r les j u g e s saisis des p r o c é d u r e s , au profit des a r g u m e n t s 

s o u t e n u s p a r les r e q u é r a n t s . Elle cons idè re en o u t r e q u e le l ég i s l a t eu r a 

dé f in i t ivement c ensu ré les j u g e s jud ic i a i r e s et donné gain de cause à l 'Etat 

en d o n n a n t e x p r e s s é m e n t un effet r é t roac t i f à la loi. U n e fois la 

cons t i t u t i onna l i t é de la loi aff i rmée p a r le Consei l cons t i t u t i onne l , la 

décision de la C o u r de cassa t ion se ra i t devenue inévi tab le . C o n s i d é r a n t 

plus p a r t i c u l i è r e m e n t le « p r é c é d e n t » c réé pa r les a r r ê t s r e n d u s pa r la 

cour d ' appe l de C o l m a r le 23 s e p t e m b r e 1993, a r r ê t s r e n d u s en des 

t e r m e s i den t iques à la loi l i t ig ieuse, la C o m m i s s i o n e s t ime q u e cela ne 

sau ra i t ê t r e de n a t u r e à d i spense r l 'E ta t de son obl iga t ion de ne pas 

in t e rven i r d a n s les p rocédure s judicia i res en cours afin d ' inf luer sur l eur 

issue. 

En c o n s é q u e n c e , la C o m m i s s i o n e s t i m e q u e l 'Eta t est i n t e r v e n u de 

m a n i è r e décisive pour o r i e n t e r en sa faveur l ' issue - i m m i n e n t e — de 

l ' ins tance , déjà fixée au fond en sa défaveur , à laquel le il é t a i t p a r t i e . 

57. La C o u r réaff i rme q u e si, en p r inc ipe , le pouvoir législat i f n 'es t pas 

e m p ê c h é de r é g l e m e n t e r en m a t i è r e civile, p a r de nouvel les d isposi t ions à 

po r t ée r é t roac t ive , des dro i t s décou lan t de lois en v igueur , le p r inc ipe de la 

p r é é m i n e n c e d u dro i t et la no t ion d e procès é q u i t a b l e consacrés p a r 

l 'ar t icle 6 s 'opposent , sauf pour d ' i m p é r i e u x motifs d ' i n t é r ê t géné ra l , à 

l ' i ngérence du pouvoir législat i f d a n s l ' admin i s t r a t i on de la j u s t i ce 

d a n s le bu t d ' inf luer sur le d é n o u e m e n t j ud ic i a i r e du li t ige ( a r r ê t s 

p r éc i t é s Raff iner ies g r e c q u e s S t r a n et S t r a t i s A n d r e a d i s , p . 82, § 49 , 

Papageo rg iou , p . 2288, § 37, Bui ld ing Societ ies , p . 2363, § 112). 

58. O r , en l ' espèce, c o m m e d a n s les affaires s u s m e n t i o n n é e s , la C o u r 

ne peut pas p e r d r e de vue l'effet p rodui t p a r le c o n t e n u de l 'ar t icle 85 de la 

loi n" 94-43 d u 18 j a n v i e r 1994, c o m b i n é avec la m é t h o d e et le m o m e n t de 

son adop t ion . 

D ' a b o r d , si l 'ar t icle 85 exclut e x p r e s s é m e n t de son c h a m p d 'app l ica t ion 

les décis ions de j u s t i c e devenues déf ini t ives , il fixe dé f in i t ivement les 
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t e r m e s du déba t soumis aux ju r id i c t ions de l 'o rdre j ud i c i a i r e et ce, de 

m a n i è r e ré t roac t ive et « n o n o b s t a n t t ou t e s s t ipu la t ions collectives ou 

individuel les con t r a i r e s en v igueur à la d a t e de la pub l ica t ion de la 

p r é s e n t e loi » ( p a r a g r a p h e 45 c i -dessus) . 

E n s u i t e , l 'ar t icle 85 é ta i t inclus d a n s u n e loi « re la t ive à la s a n t é 

pub l ique et à la p ro tec t ion sociale » ( p a r a g r a p h e 23 c i -dessus) . C e n 'es t 

q u ' a u cours des déba t s p a r l e m e n t a i r e s et peu a p r è s le p rononcé , le 

13 oc tobre 1993, de l ' a r rê t de la cour d ' appe l de Besançon , q u e fut pr ise 

l ' ini t ia t ive de p r é s e n t e r un a m e n d e m e n t re la t i f à l ' IDP. 

Enfin et s u r t o u t , l 'ar t icle 85 a p u r e m e n t et s i m p l e m e n t e n t é r i n é la 

posi t ion a d o p t é e pa r l 'Eta t d a n s le cad re de p r o c é d u r e s p e n d a n t e s . O r la 

C o u r note que les j u r i s p r u d e n c e s des j uges du fond é t a i en t 

m a j o r i t a i r e m e n t favorables aux r e q u é r a n t s . C e r t e s , la C o u r c o n s t a t e q u e 

si la cour d ' appe l de Metz avai t donné e n t i è r e m e n t ra ison aux employés 

des caisses conce rnées ( p a r a g r a p h e s 16 et 35 ci -dessus) , la cour d ' appe l de 

C o l m a r avai t , q u a n t à el le , c o n t r a i r e m e n t au conseil de p r u d ' h o m m e s de 

C o l m a r , re je té l eu r s d e m a n d e s ( p a r a g r a p h e s 20, 38 et 41 ci-dessus) . 

C e p e n d a n t , il convient d ' ins i s te r sur le rôle pa r t i cu l i e r de la cour d ' appe l 

de Besançon , j u r id i c t ion de renvoi a p r è s cassa t ions du 22 avril 1992 

( p a r a g r a p h e s 19 et 21 c i -dessus) . La cour d ' appe l de Besançon avait é té 

dés ignée pour r é s o u d r e le l i t ige, n o t a m m e n t les ques t i ons en « fait », 

d a n s le cad re j u r i d i q u e p r é a l a b l e m e n t fixé pa r la C o u r de cassa t ion elle-

m ê m e ( p a r a g r a p h e s 18-19 c i -dessus) . O r la cour d ' appe l de Besançon , se 

con fo rman t s t r i c t e m e n t au cad re du déba t d é l i m i t é pa r les a r r ê t s de 

cassa t ion du 22 avril 1992, a c o n s t a t é u n e absence d ' u sage et re je té la 

m é t h o d e dé fendue p a r l 'Eta t . Elle a fixé un nouvel indice de référence et 

j u g é , fa isant droi t à la d e m a n d e subs id ia i re de c e r t a i n s employés des 

caisses conce rnées , q u e l ' IDP devai t ê t r e calculée sur la base de 6,1055 % 

du sa la i re m i n i m u m , ce p o u r c e n t a g e c o r r e s p o n d a n t au m o n t a n t de l ' IDP 

calculée su r 12 po in t s au 1" j a n v i e r 1953. U n e telle j u r i s p r u d e n c e , qu i 

clarifiait le déba t d a n s le r e spec t du cad re fixé le 22 avril 1992 par la 

C o u r de cassa t ion , é ta i t favorable aux r e q u é r a n t s pu i squ 'e l l e revenai t à 

plus q u e doub le r le m o n t a n t de la p r i m e effect ivement ve r sée par les 

caisses , avec un dro i t à r appe l sur les p r i m e s ve r sées depu i s p lus ieurs 

a n n é e s ( p a r a g r a p h e s 21-22 c i -dessus) . 

59. La C o u r ne d iscerne pas , d a n s les faits de l ' espèce, ce en quoi les 

d ivergences de j u r i s p r u d e n c e imposa i en t une in t e rven t ion législative en 

cours de p rocédu re s . Elle cons idè re q u e de tel les d ivergences cons t i t uen t , 

pa r n a t u r e , la conséquence i n h é r e n t e à tout sys t ème jud i c i a i r e qui , à 

l ' ins tar du modè le fiançais, r epose sur un e n s e m b l e de j u r id i c t i ons du fond 

ayant a u t o r i t é su r l eu r ressor t t e r r i t o r i a l . Le rôle de la C o u r de cassa t ion 

é t a n t p r é c i s é m e n t de rég le r les con t rad ic t ions de j u r i s p r u d e n c e , on ne 

sau ra i t p ré juge r de ce q u ' a u r a i t é té sa décision, en p r é s e n c e de ce t t e 

c o n t r a r i é t é de j u g e m e n t s , sans l ' i n t e rven t ion de la loi l i t igieuse. 



176 ARRÊT ZIELINSKI ET PRADAL ET GONZALEZ ET AUTRES c. FRANCE 

P a r a i l leurs , de l 'avis de la C o u r , les c i r cons tances de l 'espèce ne 

p e r m e t t e n t pas d ' a f f i rmer q u e l ' i n t e rven t ion d u l ég i s l a t eu r é t a i t 

prévis ible , pas plus qu 'e l les ne peuven t é t aye r la thèse d ' u n e i n t en t ion 

ini t ia le pe rve r t i e ( a r r ê t Bui ld ing Societ ies, p réc i t é , pp . 2362-2363, §§ 110-

112), s ' ag issant d ' un litige su r l ' appl ica t ion d 'un accord d i scu té et a d o p t é , 

d a n s le cad re d ' une p r o c é d u r e r é g l e m e n t é e , pa r les di f férents p a r t e n a i r e s 

sociaux. 

La C o u r e s t ime q u e le r i sque financier d é n o n c é pa r le G o u v e r n e m e n t 

( p a r a g r a p h e 53 c i -dessus) , et e x p r e s s é m e n t relevé p a r le Consei l 

cons t i t u t ionne l p o u r mot ive r sa décis ion ( p a r a g r a p h e 26 c i -dessus) , ne 

sau ra i t p e r m e t t r e , en soi, q u e le l ég is la teur se subs t i t ue , t a n t aux pa r t i e s 

à la conven t ion collective, q u ' a u x j u g e s pour rég le r le l i t ige. Sur ce point , 

la C o u r no te q u e le G o u v e r n e m e n t avance la s o m m e de t rois cent 

c i n q u a n t e mil l ions de p e r t e s f inancières p o u r les o r g a n i s m e s de sécu r i t é 

sociale conce rnés en cas de succès généra l i sé des recours ( p a r a g r a p h e 53 

c i -dessus) , sans fournir d ' a u t r e s é l é m e n t s de c o m p a r a i s o n , n o t a m m e n t 

q u a n t au coût to ta l des 9 000 employés , q u a n t a u x p a r t i c u l a r i t é s des 

d é p e n s e s de s an t é des o r g a n i s m e s d 'Alsace-Mosel le , e tc . 

L ' adop t ion de l 'ar t icle 85 régla i t en r éa l i t é le fond du l i t ige. Son 

app l ica t ion pa r les j u r id i c t ions i n t e r n e s , n o t a m m e n t pa r la C o u r de 

cassa t ion d a n s ses a r r ê t s du 2 m a r s 1995 ( p a r a g r a p h e s 29 et 36 ci-

des sus ) , r e n d a i t va ine la c o n t i n u a t i o n des p r o c é d u r e s . 

Avec la C o m m i s s i o n , la C o u r e s t i m e q u e la décis ion du Consei l 

cons t i t u t ionne l ne suffit pas à é tab l i r la conformi té de l 'ar t ic le 85 de la 

loi du 18 j a n v i e r 1994 avec les d isposi t ions de la Conven t i on (pa ra ­

g r a p h e 26 c i -dessus) . 

Au vu de ce qui p r écède , la C o u r e s t ime é g a l e m e n t q u ' u n e d is t inc t ion 

e n t r e les r e q u é r a n t s , selon qu ' i l s a u r a i e n t ou non é té bénéf ic ia i res d ' une 

décision définit ive au fond, est i n o p é r a n t e . 

60. Q u a n t à l ' a r g u m e n t du G o u v e r n e m e n t selon lequel il ne s 'agissai t 

pas d ' un li t ige opposan t les r e q u é r a n t s à l 'E ta t ( p a r a g r a p h e 54 ci -dessus) , 

les caisses locales d ' a s s u r a n c e ma lad i e é t a n t des p e r s o n n e s mora l e s de 

droi t privé et non de droi t publ ic , la C o u r re lève q u e les o r g a n i s m e s de 

sécur i t é sociale r éa l i sen t u n e mission d e service publ ic et sont placés sous 

la double tu te l l e d u min i s t r e c h a r g é de la sécur i t é sociale et du m i n i s t r e de 

l 'Economie et des F inances . O u t r e la d ivers i té et l ' i m p o r t a n c e q u e 

p e u v e n t r evê t i r les fo rmes de tu t e l l e , y c o m p r i s p o u r les conven t ions 

collectives f ixant le s t a t u t des pe r sonne l s ( p a r a g r a p h e 44 c i -dessus) , la 

C o u r cons t a t e q u e les p r o c é d u r e s o p p o s a n t les r e q u é r a n t s aux 

o r g a n i s m e s qui les emp loya i en t ont s y s t é m a t i q u e m e n t vu le préfe t , 

r e p r é s e n t a n t de l 'Eta t d a n s le d é p a r t e m e n t ou la rég ion , ou la d i rec t ion 

rég iona le des affaires s an i t a i r e s et sociales, service e x t é r i e u r du 

m i n i s t è r e d e tu te l l e , i n t e rven i r en q u a l i t é d e p a r t i e au procès . E n tou t 

é t a t de cause , le sys t ème f rançais , avec ses o r g a n i s m e s g é r a n t un service 
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publ ic , bénéf ic iant de p ré roga t ives de pu issance pub l ique et soumis aux 

a u t o r i t é s de tu t e l l e min i s t é r i e l l e s , i l lustre le rôle pa r t i cu l i e r et les devoirs 

d e s E t a t s m e m b r e s d u Conse i l de l 'Eu rope , tels qu ' i l s p e u v e n t r é s u l t e r d e 

la C h a r t e sociale e u r o p é e n n e , d a n s la p ro t ec t i on sociale de leurs 

popu la t ions . Force est donc de c o n s t a t e r q u e l ' i n t e rven t ion du lég is la teur 

en l 'espèce eut lieu à un m o m e n t où des in s t ances j ud ic i a i r e s auxque l l e s 

l 'E ta t é ta i t p a r t i e se t rouva i en t p e n d a n t e s . 

6 1 . Par c o n s é q u e n t , il y a eu violat ion de l 'ar t icle 6 § 1 en ce qu i 

conce rne le droi t à u n procès é q u i t a b l e . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 D E LA 

C O N V E N T I O N Q U A N T À LA D U R É E DE LA P R O C É D U R E 

62. M'"" Gonza lez , M a r y et D e l a q u e r r i è r e , M. Schre iber , M"" K e r n , 

M. Gon t i e r , M'"" Schre ibe r et M e m e t e a u et M. C o s s u t a s o u t i e n n e n t q u e 

la p r o c é d u r e ne s 'est pas d é r o u l é e d a n s u n déla i r a i sonnab le c o m m e l 'eût 

voulu l 'ar t icle 6 § 1 de la Conven t i on . 

63 . La C o m m i s s i o n souscr i t à la thèse des r e q u é r a n t s , le 

G o u v e r n e m e n t e s t i m a n t p o u r sa pa r t q u e les faits de la cause ne révèlent 

a u c u n e violat ion de ladi te c lause . 

A. P é r i o d e à c o n s i d é r e r 

64. La C o u r note q u e les pé r iodes à p r e n d r e en cons idé ra t ion pour 

app réc i e r la d u r é e de la p r o c é d u r e au r e g a r d de l 'exigence du « délai 

r a i sonnab le » posée p a r l 'ar t ic le 6 § 1 on t c o m m e n c é les 17 et 28 août 

1990, da t e s de saisine du conseil de p r u d ' h o m m e s de C o l m a r 

( p a r a g r a p h e 37 c i -dessus) , et se sont t e r m i n é e s avec l ' a r rê t de la C o u r de 

cassa t ion en d a t e du 18 j u i n 1996 ( p a r a g r a p h e 43 c i -dessus) . En 

c o n s é q u e n c e , la p r o c é d u r e a d u r é p r a t i q u e m e n t c inq a n s e t dix mois . 

B. C a r a c t è r e r a i s o n n a b l e d e la d u r é e d e la p r o c é d u r e 

65 . Le c a r a c t è r e r a i s o n n a b l e de la d u r é e d ' u n e p r o c é d u r e s ' appréc ie 

suivant les c i r cons tances de la cause et eu éga rd aux c r i t è r e s consacrés 

pa r la j u r i s p r u d e n c e de la C o u r , en pa r t i cu l i e r la complex i t é de l 'affaire, 

le c o m p o r t e m e n t du r e q u é r a n t et celui des a u t o r i t é s c o m p é t e n t e s (voir, 

p a r m i b e a u c o u p d ' a u t r e s , l ' a r rê t Vern i l lo c. F r a n c e du 20 février 1991, 

série A n " 198, pp. 12-13, § 3 0 ) . 

/. Thèses défendues devant la Cour 

66. Les r e q u é r a n t s e s t i m e n t q u ' u n e d u r é e de q u a t r e ans devan t la 

cour d ' appe l de C o l m a r , à laquel le s 'a joute p r e s q u e un an en p r e m i è r e 
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i n s t ance , en sus de la p r o c é d u r e devan t la C o u r de cassa t ion , est 

é v i d e m m e n t excessive. Ils cons idè ren t q u e l 'affaire n ' é t a i t pas 

complexe et q u ' a u c u n a r g u m e n t ne peu t ê t r e t i ré du m o m e n t de leur 

dépôt de conclus ions , pu i sque celui-ci est sans inf luence sur la d a t e 

à laque l le les affaires sont fixées, s 'agissant d ' u n e p r o c é d u r e 

p r u d ' h o m a l e d e v a n t u n e cou r d ' a p p e l . E n effet, les affaires sont fixées 

p a r la cour d ' appe l , et c 'est au r e g a r d de c e t t e d a t e de fixation q u e les 

p a r t i e s d é t e r m i n e n t ensu i t e leur a t t i t u d e p rocédu ra l e . La fixation 

in te rv ien t sans qu ' i l soit nécessa i re qu ' i l ait é té conclu, la cour é t a n t 

saisie p a r l ' appel et la p r o c é d u r e é t a n t o ra le . En l 'espèce, les 

r e q u é r a n t s re lèvent q u e l 'appel a é té formé le 10 s e p t e m b r e 1991 ma i s 

q u e ce n 'es t q u e le 12 ju i l le t 1994 q u ' a é té fixée la d a t e d ' a u d i e n c e , à 

savoir le 18 oc tobre 1994 ( p a r a g r a p h e 40 c i -dessus) . Ce n 'es t donc q u ' à 

p a r t i r du 12 ju i l l e t 1994 qu ' i l a pu ê t re déposé u t i l e m e n t des éc r i t u re s , 

a p r è s que les a p p e l a n t s e u r e n t conclu en invoquan t la loi du 18 j a n v i e r 

1994. 

Les r e q u é r a n t s cons idè ren t que si la cour d ' appe l avai t s t a t u é sans 

a t t e n d r e la loi, à l ' ins ta r de la cour d ' appe l de Me tz , ils se se ra ien t 

t rouvés bénéf ic ia i res d ' une décis ion exécu to i r e lors de l ' i n t e rven t ion de 

ladi te loi. Les r e q u é r a n t s s o u t i e n n e n t donc q u e la d u r é e excessive de la 

p r o c é d u r e a é g a l e m e n t eu p o u r effet de p e r m e t t r e de leur oppose r la loi 

du 18 janv ie r 1994. 

67. Le G o u v e r n e m e n t c o m b a t ce t t e ana lyse . Il sou t ien t q u e les faits de 

l 'espèce et n o t a m m e n t les n o m b r e u s e s d ivergences j u r i s p r u d e n t i e l l e s 

p e r m e t t e n t de m e s u r e r la complex i t é pa r t i cu l i è r e de l 'affaire. Lo r sque le 

conseil de p r u d ' h o m m e s de C o l m a r a s t a t u é le 2 ju i l le t 1991 

( p a r a g r a p h e 38 ci -dessus) , la C o u r de cassa t ion ne s 'é ta i t pas encore 

p r o n o n c é e . L ' i n t ég ra l i t é des po in t s de droi t soulevés p a r les pa r t i e s 

d e m e u r a i t donc en suspens . 

Q u a n t au c o m p o r t e m e n t des r e q u é r a n t s , le G o u v e r n e m e n t expose 

q u ' e n m a t i è r e civile les pa r t i e s ont un c o m p o r t e m e n t essent ie l , 

pu i squ 'e l l es ont l ' ini t iat ive de la condu i t e de l ' ins tance . Il relève q u e le 

m a n d a t a i r e des r e q u é r a n t s n ' a conclu que le 30 s e p t e m b r e 1994, soit 

t rois a n n é e s a p r è s le débu t de la p r o c é d u r e suivie devan t la cour d ' appe l 

( p a r a g r a p h e 40 c i -dessus) . Il e s t ime q u e la d u r é e de la p r o c é d u r e en 

p r e m i è r e ins tance est p a r f a i t e m e n t r a i sonnab le et q u e la C o u r de 

cassa t ion a agi avec une di l igence pa r t i cu l i è re . Q u a n t à la d u r é e devan t 

la cour d ' appe l , le G o u v e r n e m e n t en i m p u t e la r esponsab i l i t é aux 

r e q u é r a n t s . 

68. La C o m m i s s i o n cons idè re que la p r o c é d u r e p r é s e n t a i t une 

c e r t a i n e complex i t é et , c o n c e r n a n t le c o m p o r t e m e n t des pa r t i e s , q u e le 

dé la i n ' é t a i t pas r a i sonnab le c o m p t e t enu d ' un ce r t a in n o m b r e de r e t a r d s 

ou de pér iodes d ' inac t iv i té qu ' e l l e e s t ime i m p u t a b l e s aux a u t o r i t é s 

i n t e r n e s . 
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III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA CON­

V E N T I O N 

73. Les r e q u é r a n t s e s t i m e n t q u e l ' adopt ion de l 'ar t ic le 85 de la loi 

n" 94-43 du 18 j anv ie r 1994 a e n t r a î n é u n e viola t ion de l 'ar t ic le 13 de la 

Conven t ion , libellé c o m m e suit : 

2. Appréciation de la Cour 

a) C o m p l e x i t é d e l ' a f f a i r e 

69. La C o u r e s t ime q u e l'objet du l i t ige soumis aux ju r id ic t ions 

i n t e r n e s p r é s e n t a i t u n e complex i t é c e r t a i n e , laquel le fut d 'a i l leurs 

conf i rmée par le cons ta t de la d i spar i t ion de l ' indice de ré fé rence pa r 

a r r ê t s de la C o u r de cassa t ion du 22 avril 1992 ( p a r a g r a p h e 18 ci-dessus) . 

b ) C o m p o r t e m e n t d e s r e q u é r a n t s 

70. La C o u r ne re lève a u c u n é l é m e n t de n a t u r e à m e t t r e en cause la 

r esponsab i l i t é des r e q u é r a n t s d a n s l ' a l l ongemen t de la p r o c é d u r e . En 

pa r t i cu l i e r , la C o u r no te q u e la d a t e du dépôt des conclus ions d ' appe l des 

r e q u é r a n t s é ta i t sans effet sur la fixation de la p r o c é d u r e p a r la cour 

d ' appe l de C o l m a r ( p a r a g r a p h e 40 ci-dessus) . 

c) C o m p o r t e m e n t d e s a u t o r i t é s j u d i c i a i r e s 

71. La C o u r cons t a t e q u e la p r o c é d u r e a d u r é trois a n s , hui t mois et 

hu i t j o u r s devan t la cour d ' appe l de C o l m a r . O r , b ien q u e les appels a ient 

é té in t e r j e t é s le 10 s e p t e m b r e 1991 ( p a r a g r a p h e 39 c i -dessus) , la cour 

d ' appe l n ' a fixé la d a t e des d é b a t s que le 12 ju i l le t 1994, soit p r e sque 

t rois ans a p r è s ( p a r a g r a p h e 40 c i -dessus) . La C o u r e s t ime q u ' a u c u n e 

expl ica t ion conva incan te de ce dé la i n ' a é té avancée . En par t i cu l i e r , elle 

relève que la cour d ' appe l de C o l m a r avai t déjà s t a t u é sur la ques t ion de 

l ' IDP p a r ses a r r ê t s du 23 s e p t e m b r e 1993 ( p a r a g r a p h e 20 c i -dessus) , soit 

p lus de deux ans ap rè s les appe l s in te r je tés en l 'espèce. En o u t r e , l ' a r rê t de 

la cour d ' appe l de C o l m a r fut p rononcé le 18 mai 1995 ( p a r a g r a p h e 41 ci-

des sus ) , soit p r e s q u e un an et d e m i ap rè s l ' adopt ion de la loi du 18 j anv ie r 

1994. 

d) C o n c l u s i o n 

72. Eu égard à l ' ensemble des é l é m e n t s recuei l l is , la C o u r e s t ime qu' i l 

y a eu d é p a s s e m e n t du « déla i r a i sonnab le » dont l 'ar t ic le 6 § 1 exige le 

r e spec t . 

P a r t a n t , il y a eu viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n q u a n t à la 

d u r é e de la p r o c é d u r e . 
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« T o u t e p e r s o n n e dont les droi ts et l ibertés r e c o n n u s dans la (...) C o n v e n t i o n ont é t é 

v io l é s , a droit à l'octroi d'un recours effect i f devant une ins tance n a t i o n a l e , alors m ê m e 

q u e la v io la t ion aurait é t é c o m m i s e par des p e r s o n n e s ag i s sant dans l 'exercice de leurs 

fonct ions off ic iel les . » 

74. Eu é g a r d au cons ta t figurant au p a r a g r a p h e 61 ci -dessus , la C o u r 

e s t ime qu' i l ne s ' impose pas de s t a t u e r sur le gr ief en ques t ion . 

IV. SUR L ' A P P L I C A T I O N D E L ' A R T I C L E 41 D E LA C O N V E N T I O N 

75. Aux t e r m e s de l 'ar t ic le 41 d e la Conven t ion , 

« Si la C o u r déc lare qu'il y a eu v io la t ion de la C o n v e n t i o n ou de s e s Pro toco le s , et si le 

droit in terne de la H a u t e Part ie c o n t r a c t a n t e ne p e r m e t d'effacer q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v io lat ion, la C o u r accorde à la part ie l é s é e , s'il y a l ieu, u n e 

sat i s fact ion équ i tab le . » 

A. D o m m a g e 

76. Les r e q u é r a n t s a l l èguen t avoir subi un pré judice m a t é r i e l 

c o r r e s p o n d a n t aux s o m m e s qu ' i l s a u r a i e n t pe rçues en l ' é ta t de la 

légis la t ion a n t é r i e u r e à la loi du 18 j anv ie r 1994. M M . Ziel inski et P r a d a l 

éva luen t leur pré jud ice m a t é r i e l à 47 000 francs français (FRF) c h a c u n et 

ne sol l ici tent a u c u n e s o m m e au t i t r e du pré judice m o r a l . M""'s Gonza lez , 

M a r y et D e l a q u e r r i è r e , M. Schre iber , M""' K e r n , M. Gon t i e r , 

M m c s Sch re ibe r et M e m e t e a u et M. C o s s u t a r é c l a m e n t c h a c u n 21 434 F R F 

a u t i t r e d u r appe l d ' I D P p o u r la pé r iode q u i n q u e n n a l e a n t é r i e u r e au 

17 aoû t 1990, 22 257 F R F au t i t r e du r appe l d ' I D P pour la pé r iode a l lan t 

du 18 aoû t 1990 au 30 n o v e m b r e 1995, o u t r e 15 000 F R F p o u r les i n t é r ê t s 

au t a u x légal et ma jo rés à c o m p t e r du 17 aoû t 1990. P a r a i l leurs , ils 

e s t i m e n t à 20 000 F R F la r é p a r a t i o n du pré judice mora l souffert p a r 

c h a c u n d ' eux en ra ison de la d u r é e de la p r o c é d u r e et à 50 000 F R F la 

r é p a r a t i o n du pré judice m o r a l r é s u l t a n t de l ' in iqui té du procès . 

77. Le G o u v e r n e m e n t ne se p rononce pas . 

78. Le dé l égué de la C o m m i s s i o n s 'en r e m e t à la sagesse de la Cour . 

79. La C o u r relève que la seule base à r e t e n i r p o u r l 'octroi d ' une 

sa t is fact ion équ i t ab l e rés ide en l 'espèce d a n s le fait q u e les r e q u é r a n t s 

n 'on t pu j ou i r des g a r a n t i e s de l 'ar t ic le 6, y compr i s en ce qui conce rne la 

d u r é e de la p r o c é d u r e p o u r M'"" Gonza lez , M a r y et D e l a q u e r r i è r e , 

M . Schre ibe r , M m c K e r n , M. G o n t i e r , M"'" Schre ibe r et M e m e t e a u et 

M . C o s s u t a . Q u a n t à l ' équi té des p r o c é d u r e s , la C o u r ne s a u r a i t ce r t e s 

spécu le r sur ce q u ' e û t é té l ' issue d u procès d a n s le cas c o n t r a i r e , ma i s 

n ' e s t i m e pas d é r a i s o n n a b l e de p e n s e r q u e les in t é res sés ont subi u n e 

p e r t e de chances rée l les ( a r r ê t Colozza et Rub ina t c. I ta l ie du 12 février 

1985, série A n° 89, p . 17, § 38). A quoi s 'a joute un pré judice m o r a l a u q u e l 
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PAR CES MOTIFS, LA COUR, À L'UNANIMITÉ, 

1. Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n q u a n t à 

l ' équi té de la p r o c é d u r e ; 

2. Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n q u a n t à la 

d u r é e de la p r o c é d u r e c o n c e r n a n t M""'s Gonza lez , M a r y et 

D e l a q u e r r i è r e , M. Schre iber , M m c K e r n , M. G o n t i e r , M'"" Schre iber 

et M e m e t e a u et M. C o s s u t a ; 

3. Dit qu ' i l ne s ' impose pas de s t a t u e r su r le gr ief t i ré de l 'ar t icle 13 de la 

C o n v e n t i o n ; 

4. Dit 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r à M . Ziel inski ainsi q u ' à M. P rada l , 

d a n s les t rois mois , 47 000 ( q u a r a n t e - s e p t mil le) francs français pour 

les cons ta t s de viola t ion figurant d a n s le p r é s e n t a r r ê t ne suffisent pas à 

r e m é d i e r , à l ' except ion de M M . Ziel inski et P r a d a l qui n ' on t formulé 

a u c u n e d e m a n d e à ce t i t r e . S t a t u a n t en é q u i t é , c o m m e le veut l 'ar t icle 4 1 , 

elle a l loue 47 000 F R F à M. Ziel inski ainsi q u ' à M. P r a d a l et 80 000 F R F 

à c h a c u n des neuf a u t r e s r e q u é r a n t s tou tes causes de pré judice 

confondues . 

B. Frais e t d é p e n s 

80. Au t i t r e des frais et d é p e n s afférents à l eur r e p r é s e n t a t i o n , les 

r e q u é r a n t s r é c l a m e n t c h a c u n 30 000 FRF . 

8 1 . Le G o u v e r n e m e n t ne se p rononce pas . 

82. Le dé l égué de la C o m m i s s i o n s 'en r e m e t à la sagesse de la Cour . 

83 . La C o u r relève q u e M M . Ziel inski et P r a d a l on t é té r e p r é s e n t é s p a r 

le m ê m e avocat tou t a u long de la p rocédure d e v a n t la C o m m i s s i o n et la 

Cour , les neu f a u t r e s r e q u é r a n t s n ' ayan t r ecouru aux services du m ê m e 

avocat q u ' a p r è s la j onc t i on des r e q u ê t e s o r d o n n é e pa r la G r a n d e 

C h a m b r e . En c o n s é q u e n c e , et sur la base des é l é m e n t s en sa possession, 

la C o u r , s t a t u a n t en é q u i t é , accorde 30 000 F R F à M. Ziel inski a insi q u ' à 

M. P r a d a l au t i t r e de la p r o c é d u r e devan t la C o m m i s s i o n et la Cour , et 

4 000 F R F à c h a c u n des neu f a u t r e s r e q u é r a n t s . 

C. I n t é r ê t s m o r a t o i r e s 

84. Selon les in fo rma t ions dont dispose la Cour , le t a u x d ' i n t é r ê t légal 

appl icable en F r a n c e à la d a t e d ' adop t ion du p ré sen t a r r ê t é ta i t de 3,47 % 

l 'an. 
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d o m m a g e m a t é r i e l , à M'"" Gonza lez , M a r y et D e l a q u e r r i è r e , 

M. Schre iber , M"" K e r n , M. G o n t i e r , M"" s Sch re ibe r et M e m e t e a u et 

M. C o s s u t a 80 000 (qua t re -v ing t mil le) f rancs français pour d o m m a g e s 

m a t é r i e l et mora l , ainsi que 30 000 ( t r e n t e mille) francs français à 

M. Zicl inski ainsi q u ' à M. P r a d a l et 4 000 ( q u a t r e mille) francs français 

à c h a c u n des neuf a u t r e s r e q u é r a n t s pour frais et d é p e n s ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r d 'un in t é rê t s imple de 3,47 % l 'an 

à c o m p t e r de l ' exp i ra t ion dudi t déla i et j u s q u ' a u v e r s e m e n t ; 

5. Rejette la d e m a n d e de sat is fact ion é q u i t a b l e pour le su rp lus . 

Fai t en français et en angla i s , puis p rononcé en aud ience pub l ique au 

Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 28 oc tobre 1999. 

Luz ius WII.DHABER 

Prés iden t 

M a u d DE BOER-BUQUICCHIO 

Greff ière adjointe 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 d e la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion c o n c o r d a n t e de 

M. Bacque t . 

L.W. 
M.B. 
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OPINION CONCORDANTE DE M. LE J U G E BACQUET 

J'ai voté cet a r r ê t qui , d ' une p a r t , a p p o r t e une r éponse équ i l ib rée à la 

ques t ion de pr inc ipe de la compa t ib i l i t é des lois de va l ida t ion avec la 

C o n v e n t i o n et , d ' a u t r e p a r t , fait u n e appl ica t ion r i g o u r e u s e mais logique 

de ce t t e posi t ion d a n s la p r é s e n t e affaire. 

1. Sur la ques t i on d ' o rd re géné ra l , la C o u r réaf f i rme la p roh ib i t ion de 

pr inc ipe , fondée sur l 'ar t icle 6 § 1 de la C o n v e n t i o n , de l ' i n t e rven t ion du 

pouvoir législatif t e n d a n t à i n s t i t ue r ou modif ier de façon ré t roac t ive un 

c e r t a i n é t a t de dro i t en vue d ' in f luencer la so lu t ion jud ic i a i r e d 'un 

litige ; mais elle r é se rve , p a r excep t ion , le cas où une tel le i n t e rven t ion 

sera i t jus t i f iée pa r d ' i m p é r i e u x motifs d ' i n t é rê t géné ra l . La C o u r 

conf i rme donc l ' en semble d e sa j u r i s p r u d e n c e p r é c é d e n t e , m a r q u é e 

d ' abord pa r l ' a f f i rmat ion de l ' in te rd ic t ion de pr inc ipe de l ' ingérence du 

l ég i s la teur d a n s l ' a d m i n i s t r a t i o n de la j u s t i c e ( a r r ê t s Raff ineries 

g r e c q u e s S t r a n et S t ra t i s A n d r e a d i s c. Grèce du 9 d é c e m b r e 1994, série A 

n" 301-B, et Papageo rg iou c. G r è c e du 22 octobre 1997, Recueil des arrêts et 

décisions 1997-VI), puis pa r l ' i n t roduc t ion de l ' idée selon laque l le u n e telle 

i n g é r e n c e peu t toutefois se jus t i f i e r pa r d ' i m p é r i e u x motifs d ' i n t é r ê t 

g é n é r a l ( a r r ê t du 23 oc tobre 1997 d a n s l 'affaire N a t i o n a l & Provincial 

Bui ld ing Society, Leeds P e r m a n e n t Bui ld ing Society et Yorksh i re 

Bui ld ing Society c. R o y a u m e - U n i , Recueil 1997-VII), motifs appréc iés par 

la C o u r d a n s le c o n t e x t e et les c i r cons tances de c h a q u e affaire et pouvan t , 

p a r except ion , ê t r e j u g é s p a r elle plus lég i t imes que les dro i t s invoqués par 

ce r t a in s jus t i c iab les ou, en tout cas , d e v a n t prévaloi r sur eux . 

2. D a n s la p r é s e n t e affaire, le mot i f de l ' i n t e rven t ion du l ég i s la teur 

(ar t ic le 85 de la loi du 18 j a n v i e r 1994) é ta i t au p r e m i e r chef, sinon 

exc lus ivement , l ' ex is tence d ' u n e d ivergence de j u r i s p r u d e n c e , sur une 

ques t i on de fait, e n t r e d e u x j u g e s du fond, en l 'espèce les cours d 'appel 

d e C o l m a r et de Besançon , c e t t e d e r n i è r e s t a t u a n t su r renvoi ap r è s 

cassa t ion d ' un a r r ê t de la cour de M e t z . Les cons idé ra t ions d 'o rdre 

f inancier t e n a n t au coût élevé, pour les o r g a n i s m e s de sécur i t é sociale , de 

la solut ion d o n n é e au litige p a r telle ou tel le j u r i d i c t i on ne doivent pas , 

selon moi , ê t r e r e g a r d é e s c o m m e ayan t é té ici d é t e r m i n a n t e s dans 

l ' i n te rven t ion du pouvoir législatif. 

Lorsqu 'e l l es ne peuven t pas ou plus ê t r e réso lues p a r le j u g e de 

cassa t ion , les d ivergences de j u r i s p r u d e n c e e n t r e jur idic t ions du fond 

sont c e r t a i n e m e n t de n a t u r e à é t o n n e r , t roub le r , c h o q u e r les jus t ic iab les . 

Mais c'est le prix à payer p o u r le f o n c t i o n n e m e n t d ' un sys tème 

ju r id i c t ionne l décen t r a l i s é don t le r é g u l a t e u r s u p r ê m e , j u g e de cassa t ion , 

r e spec te la souvera ine app réc i a t i on des faits pa r les j u g e s du fond e t ne 

t r a n c h e q u ' e n dro i t . La C o u r e u r o p é e n n e ne sau ra i t donc a d m e t t r e t rop 

fac i lement , au n o m de la seule r a t i ona l i t é et d ' une app l i ca t ion a b s t r a i t e de 



184 ARRÊT ZIELINSKJ ET PRADAL ET GONZALEZ ET AUTRES c. FRANCE -
OPINION CONCORDANTE DE M. LE JUGE BACQUET 

l ' idée de j u s t i ce , q u e de tel les d ivergences cons t i t uen t un mot i f i m p é r i e u x 

d ' i n t é r ê t g é n é r a l jus t i f i an t l ' i n te rven t ion du pouvoir législatif. 

Il y a c e p e n d a n t d e t r è s fortes ra i sons d ' a d m e t t r e c e t t e i n t e rven t ion 

lo r sque , d a n s c e r t a i n e s c i r cons tances de t e m p s et de lieu, la d ive rgence 

de j u r i s p r u d e n c e condui t c o n c r è t e m e n t au dén i de j u s t i c e , pa r e x e m p l e 

lo r sque l ' exécut ion de décisions inconcil iables est m a t é r i e l l e m e n t 

imposs ib le ou, sans ê t r e imposs ib le , c r ée ra i t i m m é d i a t e m e n t e n t r e les 

jus t i c i ab les in t é res sés u n e in to lé rab le inéga l i té de s i tua t ion . 

A la vé r i t é , c 'est ainsi que la p r é s e n t e affaire a p p a r a î t au p r e m i e r abord . 

En 1988, des a g e n t s des caisses locales de sécur i t é sociale d 'Alsace-Mosel le 

c o n t e s t e n t devan t p lus ieurs conseils de p r u d ' h o m m e s les moda l i t é s selon 

lesquel les les caisses ca lcu len t , depu i s p r è s de qu inze a n s , le m o n t a n t d ' une 

i n d e m n i t é pa r t i cu l i è re in s t i t uée p a r un protocole de 1953. En avril 1992, la 

C o u r de cassa t ion casse des a r r ê t s de la cour d ' appe l de M e t z s t a t u a n t sur 

c e r t a i n s de ces l i t iges, j u g e q u e l 'accord d e 1953 ne p e u t p lus s ' app l ique r 

selon ses t e r m e s in i t i aux et o r d o n n e le renvoi des affaires devan t les j u g e s 

du fond p o u r r e c h e r c h e r si un usage a é té c réé (du fait de l ' appl ica t ion d ' u n e 

c e r t a i n e m é t h o d e de calcul p a r les caisses p e n d a n t de longues a n n é e s ) ou, à 

défaut d ' u sage , pour d é t e r m i n e r les moda l i t é s de calcul de l ' i ndemni t é . O r , 

en s e p t e m b r e 1993, la cour de C o l m a r j u g e q u ' u n usage s 'est c réé pour le 

p a i e m e n t d e l ' i n d e m n i t é selon la m é t h o d e r e t e n u e p a r les caisses , t a n d i s 

q u e la cour de Besançon , en oc tobre , j u g e au con t r a i r e q u ' a u c u n usage n ' a 

pu se c r ée r et fixe u n e nouvel le m é t h o d e de calcul : soit deux app réc i a t i ons 

souvera ines con t r ad ic to i r e s d ' une m ê m e ques t ion de fait, celle de 

l ' ex is tence d 'un u sage . A ce s t a d e , il est c e r t a in q u ' a p p a r a i s s a i t u n e 

injustif iable inégal i té de s i tua t ion e n t r e les a g e n t s des caisses locales 

d 'Alsace-Mosel le au r e g a r d du calcul de l ' i n d e m n i t é en cause , selon qu ' i l s 

é t a i e n t , en t a n t q u e ju s t i c i ab le s , r e s so r t i s san t s de la cour d ' appe l de 

C o l m a r ou de celle de M e t z . Au d e m e u r a n t , c o m m e n t les caisses a u r a i e n t -

elles pu, en p r a t i q u e , a p p l i q u e r à leurs a g e n t s ces décisions inconci l iables ? 

C e t t e s i tua t ion cons t i tua i t -e l le p o u r a u t a n t , à l ' a u t o m n e 1993, u n e 

i m p é r i e u s e ra i son d ' o rd re g é n é r a l jus t i f i an t l ' i n t e rven t ion du pouvoir 

législat if ? C ' e û t é té le cas , à m o n sens , si le l ég i s la teur pouvai t seul 

m e t t r e fin à l ' i ncohérence des solu t ions ju r id ic t ionne l l e s . Mais en 

déf ini t ive, il a p p a r a î t q u e la C o u r de cassa t ion pouvai t encore ê t r e saisie 

pa r les pa r t i e s in t é re s sées de pourvois invoquan t p r é c i s é m e n t la 

c o n t r a r i é t é de j u g e m e n t s . U n r è g l e m e n t judiciaire de la difficulté, 

r e m é d i a n t au dén i d e j u s t i ce , é t a i t donc possible. C 'es t en cela, 

finalement, que la d ivergence de j u r i s p r u d e n c e c o n s t a t é e à l ' a u t o m n e 

1993 d a n s les r e s so r t s d e s cours d ' appe l de C o l m a r e t d e M e t z n e 

cons t i tua i t pas u n i m p é r i e u x mot i f d ' i n t é r ê t g é n é r a l d ' i n t e rven t i on du 

pouvoir législatif, é t a n t r appe l é q u e , quel le q u e fût la confusion qu i en 

r é su l t a i t , c e t t e d ive rgence n ' é t a i t pas , pa r e l l e - m ê m e , à l 'origine de 

difficultés financières p o u r les o r g a n i s m e s de sécur i t é sociale. 
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A N N E X E I 

A V I S D E L A C O M M I S S I O N E U R O P É E N N E 

D E S D R O I T S D E L ' H O M M E 1 

( formulé d a n s le r a p p o r t de la C o m m i s s i o n 2 du 9 s e p t e m b r e 1997) 

[La C o m m i s s i o n s i é g e a i t d a n s la c o m p o s i t i o n s u i v a n t e : 

M . S . TKECHSEL, président, 

M " ' ™ C H . T H U N E , 

J . L l D D Y , 

M M . E . B U S U T T I I . , 

A . § . G Ö Z Ü B Ü Y Ü K , 

A . W E I T Z E L , 

J . -C. S O Y E R , 

H . D A N E L I U S , 

F . M A R T I N E Z , 

C L . R O Z A K I S , 

L . L O U C A I U E S , 

J.-C. G E U S , 

M . P . P E L L O N P Ä Ä , 

M . A . N O W I C K I , 

I. C A B R A L B A R R E T O , 

B . C O N T O R T I , 

N . B R A T / A , 

I. B É K F . S , 

J . M U C H A , 

D . S V Â B Y , 

G . R E S S , 

A . P E R E N I C , 

C B Î R S A N , 

P . L O R E N Z E N , 

K . H E R N D L , 

E . B I E L I Û N A S , 

E . A . A E K E M A , 

M 1 "" M . H I O N , 

M M . R . N I C O L I N I , 

A . A R A B A D J I K V , 

et M . H . C . K R Ü G E R , s t c r é t a i r t . ] 

1. T e x t e français or ig inal . 

2. L'avis se réfère à des paragraphes an tér i eurs du rapport de la C o m m i s s i o n , dont le t ex te 

intégral peut ê tre o b t e n u au greffe de la Cour . 
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A. G r i e f s d é c l a r é s r e c e v a b l e s 

39. La C o m m i s s i o n a déc la re recevables les griefs des r e q u é r a n t s selon 

lesquels l eur cause n ' a pas é té e n t e n d u e é q u i t a b l c m e n t , l ' i n t e rven t ion de 

l 'E ta t d a n s un procès les c o n c e r n a n t ayan t r o m p u le p r inc ipe de « l 'égal i té 

des a r m e s » et les ayan t pr ivés d ' un r ecour s effectif. 

B. P o i n t s e n l i t i ge 

40. La cause des r e q u é r a n t s a-t-elle é té e n t e n d u e de façon équ i t ab l e , 

d a n s le respec t du pr incipe de l 'égal i té des a r m e s e n t r e les pa r t i e s , au sens 

de l 'ar t icle 6 § 1 de la C o n v e n t i o n , c o m p t e t enu de l ' in te rven t ion de la loi 

du 18 j a n v i e r 1994 en cours de p r o c é d u r e ? 

4 1 . Les r e q u é r a n t s ont-i ls d isposé d ' un recours effectif devan t u n e 

ins tance na t i ona l e , au sens de l 'ar t ic le 13 de la Conven t ion , c o m p t e t e n u 

de ce t t e i n t e rven t ion législat ive ? 

C. Sur la v i o l a t i o n d e l 'art ic le 6 § 1 d e la C o n v e n t i o n 

42. L 'a r t i c le 6 § 1 de la C o n v e n t i o n prévoi t n o t a m m e n t q u e : 

« T o u t e p e r s o n n e a droit à ee q u e sa c a u s e soit e n t e n d u e é q u i t a b l c m e n t (...) par un 

tribunal (...) qui d é c i d e r a (...) des c o n t e s t a t i o n s sur s e s droi ts et ob l igat ions de carac tère 

civil (...) ,. 

43 . Les r e q u é r a n t s e s t i m e n t en p r e m i e r lieu q u ' u n e cour d ' appe l de 

renvoi n 'es t pas t e n u e de suivre la posi t ion a d o p t é e pa r la C o u r de 

cassa t ion p u i s q u e , en cas de posi t ion c o n t r a i r e , la C o u r de cassa t ion peu t 

à nouveau ê t r e saisie et r ég le r la d ivergence de j u r i s p r u d e n c e en se 

r é u n i s s a n t en a s s e m b l é e p l én iè re . En l 'espèce, ils re lèvent q u e la cour 

d ' appe l de renvoi a suivi la C o u r de cassa t ion en c o n s t a t a n t q u e l ' indice 

conven t ionne l n ' ex i s ta i t p lus , mais q u e cela ne régla i t pas le p r o b l è m e 

j u r i d i q u e posé . 

44. Les r e q u é r a n t s re lèvent qu ' i l a p p a r t e n a i t à la cour d ' appe l de 

t r a n c h e r deux ques t ions j u r i d i q u e s : d ' u n e pa r t , r e c h e r c h e r l ' ex is tence 

d ' un usage et, d ' a u t r e p a r t , d a n s la néga t ive , d é t e r m i n e r le t a u x de 

l ' indice de r é fé rence . O r ils n o t e n t q u e l ' a r rê t de la cour d ' appe l de 

Besançon l eu r é ta i t favorable et q u e la C o u r de cassa t ion é ta i t saisie d 'un 

pourvoi formé p a r les r e p r é s e n t a n t s de l 'E ta t lorsque la loi in te rv in t . Ils 

re lèvent q u e , d a n s sa décis ion du 2 m a r s 1995, la C o u r de cassa t ion s'est 

e s t imée liée par l 'art icle 85 de la loi du 18 janvier 1994 cl qu 'e l le a es t imi ' , 

c o n t r a i r e m e n t à ce q u e sou t i en t le G o u v e r n e m e n t , non pas q u e ce t t e loi 

« pouvai t » ê t r e app l i quée au litige ma i s qu 'e l le « devai t » l ' ê t re . 

45 . Les r e q u é r a n t s e s t i m e n t q u e l ' a r g u m e n t du G o u v e r n e m e n t , t i ré de 

la volonté de rég le r des d ivergences de j u r i s p r u d e n c e ne t i en t pas , pu i sque 
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le r i sque de conflit j u r i s p r u d e n t i e l est i n h é r e n t à l ' o rgan i sa t ion jud ic ia i r e 

française et q u e le l ég i s la teur n ' a pas p o u r rôle de t r a n c h e r des ques t ions 

de p u r fait, sous pe ine de p o r t e r a t t e i n t e à l ' i n d é p e n d a n c e des j u r id i c t i ons . 

Ils cons idèren t q u e la loi est i n t e r v e n u e , en cours de p r o c é d u r e , pour 

c o n t r e d i r e u n e décision de ju s t i ce qui l eur é t a i t favorable , d a n s l ' in té rê t 

d ' une p a r t i e p o u r qui l 'enjeu l inanc ie r é ta i t cons idé rab le , c 'es t -à-dire 

l 'E ta t . Ils se ré fè ren t à l ' a r rê t de la C o u r e u r o p é e n n e d a n s l 'affaire 

Raffineries g r e c q u e s S t r a n et S t r a t i s A n d r e a d i s c. G r è c e (Cour eur . D H , 

a r r ê t du 9 d é c e m b r e 1994, sér ie A n" 301-B), re la t i f à u n e s i tua t ion qu ' i ls 

e s t i m e n t i den t i que . 

46. Le g o u v e r n e m e n t d é f e n d e u r cons idère d ' e m b l é e q u e la p r é s e n t e 

espèce doit ê t r e d i s t i nguée de l 'affaire Raff iner ies g r e c q u e s S t r a n et 

S t ra t i s A n d r e a d i s p réc i t ée . En o u t r e , il se ré fè re à l 'affaire D o m b o 

B e h e e r B.V. c. Pays-Bas ( C o u r eur . D H , a r r ê t du 27 oc tobre 1993, série A 

n" 274) pour r a p p e l e r q u e l 'égal i té des a r m e s suppose l 'obl igat ion d'offrir à 

c h a q u e pa r t i e une possibi l i té r a i sonnab le de p r é s e n t e r sa cause d a n s des 

condi t ions qui ne la p lacen t pas d a n s u n e s i t ua t ion de net d é s a v a n t a g e par 

r appor t à son adve r sa i r e . 

47. Il e s t ime q u e le p r o b l è m e j u r i d i q u e avai t é té t r a n c h é dès le 22 avril 

1992, pa r t rois a r r ê t s de la C o u r de cassa t ion , et q u e les seuls p rob l èmes 

subs i s t an t lors d e l ' adopt ion de la loi l i t ig ieuse , à savoir la r e c h e r c h e de 

l ' exis tence éven tue l le d 'un usage ou, à dé fau t , la d é t e r m i n a t i o n du t a u x 

de l ' indice de ré fé rence s'il avait é té m a i n t e n u , re leva ien t de 

l ' appréc ia t ion des j u g e s du fond. O r c o m p t e t e n u des d ivergences j u r i s -

p ruden t i e l l e s re levées a u p r è s de dif férentes cours d ' appe l , le l ég i s la teur 

sera i t i n t e r v e n u p o u r y m e t t r e un t e r n i e . Il e s t ime n o t a m m e n t q u ' e n 

l 'espèce la C o u r de cassa t ion a j u g é , sans s ' e s t imer liée p a r les t e r m e s de 

la loi, q u e celle-ci s ' appl iqua i t aux litiges ayan t fait l 'objet de décisions 

défini t ives, ma i s n o n i r révocables . 

48 . Le G o u v e r n e m e n t cons idère q u e l ' i n t e rven t ion du l ég i s la teur ne 

visait pas à inf luencer le r é s u l t a t de la p r o c é d u r e en cours , ma i s à rég le r 

les d ivergences de j u r i s p r u d e n c e , sources de r u p t u r e d ' éga l i t é e n t r e les 

jus t ic iables , ainsi q u ' à évi ter le d é v e l o p p e m e n t des con te s t a t ions 

re la t ives à ce c o n t e n t i e u x , don t l ' a b o u t i s s e m e n t a u r a i t pu e n t r a î n e r des 

conséquences pré judic iables à l ' équi l ibre des r é g i m e s sociaux en cause . 

Ainsi, la loi ne visait pas u n i q u e m e n t les r e q u é r a n t s mais tous les 

pe r sonne l s des caisses de sécur i t é sociale des régions conce rnées , y 

compr i s ceux n ' ayan t pas in t rodu i t un r ecou r s . 

49. Le G o u v e r n e m e n t c o n s t a t e n o t a m m e n t q u e ce t t e loi fut déc la rée 

conforme à la C o n s t i t u t i o n p a r le Consei l cons t i t u t i onne l , lequel app l ique 

des pr inc ipes p r é s e n t a n t des s imi l i tudes avec la C o n v e n t i o n e u r o p é e n n e 

des Dro i t s de l ' H o m m e , n o t a m m e n t q u a n t aux d ro i t s de la défense . 

50. Le G o u v e r n e m e n t r econna î t toutefois q u e les a r r ê t s de la cour 

d ' appe l de M e t z , en d a t e des 19 et 20 avril 1993, passés en force de chose 
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j u g é e , ava ien t r e t e n u u n calcul de l ' IDP plus favorable aux r e q u é r a n t s q u e 

celui r é s u l t a n t de l ' appl ica t ion de la loi nouvel le . 

51 . C o n c e r n a n t le gr ief t i ré de l 'ar t icle 13 de la C o n v e n t i o n , le 

G o u v e r n e m e n t e s t ime qu ' i l est sans objet c o m p t e t enu de ses 

conclusions re la t ives à l 'ar t icle 6 § 1. C e p e n d a n t , à t i t r e subs id ia i re , le 

G o u v e r n e m e n t cons idère q u e l 'ar t ic le 13 n 'es t pas appl icable en l ' espèce, 

d ' a u t a n t que la C o u r de cassa t ion , d a n s son a r r ê t du 2 m a r s 1995, a 

re je té les moyens des r e q u é r a n t s t i rés de la violat ion des d isposi t ions 

de la Conven t i on . 

52. La C o m m i s s i o n rappe l le q u e le pr inc ipe de la p r é é m i n e n c e du droi t 

t rouve son express ion e n t r e a u t r e s d a n s l 'ar t icle 6 de la Conven t ion , lequel 

p ro t ège n o t a m m e n t le dro i t à un procès équ i t ab l e . P o u r ce qu i est des 

litiges re la t i fs à des dro i t s et obl iga t ions de c a r a c t è r e civil, l 'ar t icle 6 pose 

l 'exigence de l ' égal i té des a r m e s au sens d ' un j u s t e équ i l ib re e n t r e les 

pa r t i e s . D a n s les différends opposan t des i n t é r ê t s de c a r a c t è r e pr ivé, 

ladi te éga l i t é imp l ique l 'obl igat ion d'offrir à c h a q u e p a r t i e u n e possibi l i té 

r a i sonnab le de p r é s e n t e r sa cause d a n s des condi t ions qui ne la p lacen t pas 

d a n s u n e s i tua t ion de ne t d é s a v a n t a g e p a r r a p p o r t à son adve r sa i r e ( a r r ê t s 

p réc i t és , D o m b o B e h e e r B.V., p . 19, § 33 , et Raff iner ies g r e c q u e s S t r a n et 

S t r a t i s A n d r e a d i s , p . 8 1 , § 46) . 

53. La C o m m i s s i o n doit e x a m i n e r le ca l end r i e r et les m o d a l i t é s de 

l ' adopt ion de la loi n" 94-43 du 18 j a n v i e r 1994. La C o m m i s s i o n relève 

q u e les d e u x cours d ' appe l c o n c e r n é e s p a r les r ecour s de n o m b r e u x 

a g e n t s des o r g a n i s m e s et é t a b l i s s e m e n t s en cause , à savoir les cours 

d ' appe l de M e t z et de Besançon , ont r e n d u des a r r ê t s défavorables à 

l 'Etat f rançais , pa r t i e dé fende re s se d a n s ces p r o c é d u r e s . 

54. La C o m m i s s i o n c o n s t a t e en effet q u e la cour d ' appe l de M e t z , 

s t a t u a n t sur les d e m a n d e s des r e q u é r a n t s p a r a r r ê t s des 19 et 20 avril 

1993, a c o n s t a t é , d ' u n e pa r t , q u e l ' employeur des r e q u é r a n t s avait 

modifié le m o n t a n t de la p r i m e u n i l a t é r a l e m e n t , en violat ion de la loi de 

1950 re la t ive aux convent ions collectives et de l 'ar t icle 1134 du code civil, 

ce qu i imposa i t de c o n s t a t e r , d ' a u t r e p a r t , q u e l 'accord devai t recevoir 

appl ica t ion avec v e r s e m e n t de la p r i m e effectué sur la base de 12 po in t s . 

C o n c e r n a n t l ' a r rê t r e n d u p a r la cour d ' appe l de Besançon le 13 oc tobre 

1993, la C o m m i s s i o n no te qu ' i l a é g a l e m e n t décidé que la p r i m e se ra i t 

calculée sur 12 po in t s p a r r appor t au sa la i re m i n i m u m cons t a t é au 

1 e r j a n v i e r 1953. C e t t e décision pr i se , la cour d ' appe l de Besançon ne 

rouvri t les d é b a t s q u ' e n vue de p e r m e t t r e à c h a q u e d e m a n d e u r de 

ca lculer le r a p p e l de p r i m e a u q u e l il avai t dro i t sur le f o n d e m e n t de sa 

décision. 

55. En c o n s é q u e n c e , la C o m m i s s i o n ne peu t q u e c o n s t a t e r qu ' i l 

n ' ex i s ta i t pas de d ivergence de j u r i s p r u d e n c e e n t r e les deux cours 

d ' appe l sais ies , a lors m ê m e que le p r o b l è m e leur é ta i t p r é s e n t é en des 

t e r m e s i den t i ques . 
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56. C o n c e r n a n t l ' i n t e rven t ion législat ive, la C o m m i s s i o n re lève q u ' u n 

projet de loi re la t i f à la s a n t é pub l i que et à la p ro t ec t i on sociale fit l 'objet 

d ' u n e discuss ion p a r l e m e n t a i r e à c o m p t e r du 26 oc tobre 1993. Elle 

cons t a t e q u e l 'ar t icle 85 de c e t t e loi, a d o p t é à la su i te du dépô t d 'un 

a m e n d e m e n t , en cons t i tua i t u n e clause add i t i onne l l e . 

57. La C o m m i s s i o n cons t a t e que l ' i n t e rven t ion du l ég i s l a t eu r en 

l 'espèce, n o n o b s t a n t l ' in té rê t qu ' i l pouvai t avoir à t r a i t e r de ce t t e 

ques t i on d a n s le t e x t e de loi en cours de discuss ion afin d ' év i te r les 

l e n t e u r s des rouages législatifs, eut lieu à u n m o m e n t où u n e ins tance 

jud ic i a i r e , à laque l le l 'Eta t é ta i t pa r t i e , se t rouvai t p e n d a n t e (a r rê t 

Raff iner ies g r e c q u e s S t r a n et S t r a t i s A n d r e a d i s , p réc i t é , pp . 81-82, § 47). 

La C o m m i s s i o n cons t a t e en o u t r e q u e les t e r m e s de l 'ar t ic le 85 de la loi du 

18 j a n v i e r 1994 visaient e x p r e s s é m e n t les p r o c é d u r e s en cours , 

n o t a m m e n t cel les re la t ives a u x r e q u é r a n t s . 

58. La C o m m i s s i o n no te q u e le Consei l cons t i t u t ionne l a déc la ré ce t te 

d ispos i t ion conforme à la C o n s t i t u t i o n en se r é fé ran t aux d ivergences de 

j u r i s p r u d e n c e ainsi q u ' a u x r i sques financiers pour l ' équi l ibre des r ég imes 

sociaux. Elle e s t ime à ce propos q u e le fait que le Consei l cons t i tu t ionne l 

p r e n n e en c o m p t e un c e r t a i n n o m b r e de p r inc ipes g é n é r a u x , à l ' ins ta r du 

respec t des d ro i t s de la défense , c o m m e le font d ' a i l l eurs les j u r id i c t ions 

jud ic i a i r e s , ne p e r m e t pas de d é c e r n e r , à sa décis ion, un cer t i f icat de 

conformi té avec les d isposi t ions de la Conven t i on suscept ib le de lier les 

o r g a n e s de S t r a s b o u r g . 

59. La C o m m i s s i o n rappe l le q u e le p r inc ipe de la p r é é m i n e n c e du 

dro i t et la no t ion de procès équ i t ab le consacrés pa r l 'ar t icle 6 

s 'opposent à t ou t e i ngé rence du pouvoir législat if d a n s l ' admin i s t r a t i on 

de la j u s t i ce d a n s le but d ' inf luer sur le d é n o u e m e n t de la p rocédure 

jud ic i a i r e d ' un litige ( a r r ê t Raff ineries g r e c q u e s S t r a n et S t ra t i s 

A n d r e a d i s , p réc i t é , p . 82, § 49) . O r l 'ar t icle 85 de la loi du 18 j anv ie r 

1994 a p u r e m e n t et s i m p l e m e n t e n t é r i n é la posi t ion a d o p t é e par 

l 'E ta t d a n s le c ad re des p r o c é d u r e s d i l i gen t ées c o n t r e lui et toujours 

p e n d a n t e s devan t les ju r id i c t ions judic ia i res . La C o m m i s s i o n cons ta t e 

q u e ce t t e posi t ion avait é té éca r t ée p a r les j u g e s saisis des p rocédures , 

au profit des a r g u m e n t s s o u t e n u s p a r les r e q u é r a n t s . Elle re lève en 

o u t r e q u e le l ég i s l a t eu r a dé f in i t ivement c ensu ré les j u g e s jud ic i a i r e s et 

d o n n é ga in de cause à l 'E ta t en d o n n a n t e x p r e s s é m e n t un effet 

r é t roac t i f à la loi. U n e fois la cons t i t u t i onna l i t é de la loi aff i rmée par 

le Consei l cons t i t u t i onne l , la décis ion de la C o u r de cassa t ion devena i t 

inévi table . 

60. En c o n s é q u e n c e , la C o m m i s s i o n e s t i m e q u e l 'E ta t a po r t é a t t e i n t e 

aux droi ts des r e q u é r a n t s g a r a n t i s pa r l 'ar t ic le 6 § 1 de la C o n v e n t i o n en 

i n t e r v e n a n t d e m a n i è r e décisive p o u r o r i e n t e r en sa faveur l ' issue -

i m m i n e n t e - de l ' ins tance , déjà fixée au fond en sa défaveur , à laquel le il 

é ta i t p a r t i e . 
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Conclusion 

6 1 . La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu , en l 'espèce, 

v iola t ion de l 'ar t icle 6 § 1 d e la Conven t ion . 

D . S u r la v i o l a t i o n d e l 'art ic le 13 d e la C o n v e n t i o n 

62. L 'a r t ic le 13 de la Conven t ion prévoit q u e : 

« T o u t e p e r s o n n e dont les droi ts et l ibertés r e c o n n u s d a n s la (...) C o n v e n t i o n ont é t é 

v io lés , a droit à l'octroi d'un recours effect i f devant u n e i n s t a n c e na t iona le , alors m ê m e 

q u e la v io la t ion aurait é t é c o m m i s e par des p e r s o n n e s ag i s sant dans l 'exercice de leurs 

fonct ions off ic ie l les . » 

63. Les r e q u é r a n t s e s t i m e n t que l ' adopt ion de l 'ar t icle 85 de la loi du 

18 j a n v i e r 1994 les a privés d ' un recours effectif. 

64. Le G o u v e r n e m e n t e s t ime q u e ce gr ie f est sans objet c o m p t e t enu 

de ses conclusions re la t ives à l 'ar t icle 6 § 1. C e p e n d a n t , à t i t r e subs id ia i re , 

le G o u v e r n e m e n t cons idè re q u e l 'ar t ic le 13 n 'es t pas appl icable en 

l 'espèce, d ' a u t a n t q u e la C o u r de cassa t ion , d a n s son a r r ê t du 2 m a r s 

1995, a re je té les moyens des r e q u é r a n t s t i rés de la violat ion des 

d isposi t ions de la Conven t ion . 

65. C o m p t e t e n u de sa décis ion q u a n t au gr ie f t i ré de l 'ar t icle 6 de la 

Conven t ion , la C o m m i s s i o n n ' e s t i m e pas nécessa i re de se p r o n o n c e r sur le 

gr ief au r e g a r d de l 'ar t ic le 13. 

Conclusion 

66. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l n 'y a pas lieu 

d ' e x a m i n e r auss i l 'affaire sous l 'angle de l 'ar t icle 13 de la Conven t i on . 

E. R é c a p i t u l a t i o n 

67. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu, en l 'espèce, 

violat ion de l 'ar t ic le 6 § 1 de la Conven t i on . 

68. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l n 'y a pas lieu 

d ' e x a m i n e r auss i l 'affaire sous l 'angle de l 'ar t ic le 13 de la Conven t ion . 

H . C . KRÜGER 

S e c r é t a i r e de la C o m m i s s i o n 

S. TRECHSEL 

P r é s i d e n t de la C o m m i s s i o n 
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A N N E X E II 

A V I S D E L A C O M M I S S I O N E U R O P É E N N E 

D E S D R O I T S D E L ' H O M M E 1 

( formulé d a n s le r a p p o r t de la Commiss ion" du 21 octobre 1998) 

[La C o m m i s s i o n s i é g e a i t d a n s la c o m p o s i t i o n s u i v a n t e : 

MM. j . - C . GEVS, président 

de la deuxième chambre, 

M A . N O W I C K I , 

G A C K C K J O R U N D S S O X , 

A . § . GoZÛBÛYÛK, 

J . - C . SoYER, 

H . D A N E L I U S , 

M " " G . H . T H U N E , 

M M . F . M A R T I N E Z , 

I . C A B R A L B A K R E T O , 

D . SVABY, 

P . L O R E N Z E N , 

E. B l E U Û N A S , 

E . A . A I . K F . M A , 

A . A R A B A D J I E Y , 

et M " " M . - T . S C H O E P F E R , secrétaire 

de la deuxième chambre. \ 

1. T e x t e français or ig inal . 

2. L'avis se ré fère à d e s p a r a g r a p h e s a n t é r i e u r s du rapport de la C o m m i s s i o n , dont le 

intégral peut ê tre o b t e n u au greffe de la Cour . 
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A. G r i e f s d é c l a r é s r e c e v a b l e s 

49. La C o m m i s s i o n a déc la ré recevables les griefs des r e q u é r a n t s selon 

lesquels ils n ' a u r a i e n t pas bénéficié d 'un p rocès équ i t ab l e en ra ison de 

l ' in te rven t ion , en cours de p r o c é d u r e , d ' une loi avec effet r é t roac t i f d a n s 

des procès les c o n c e r n a n t et n ' a u r a i e n t pas bénéficié en c o n s é q u e n c e d 'un 

recours effectif d e v a n t un t r i b u n a l . Elle a d é c l a r é é g a l e m e n t recevable le 

gr ief selon leque l la cause des r e q u é r a n t s n ' a u r a i t pas é té e n t e n d u e d a n s 

un déla i r a i sonnab le . 

B. P o i n t s e n l i t i g e 

50. Les trois poin ts en litige sont les su ivan ts : 

- le droi t des r e q u é r a n t s à bénéficier d ' un procès é q u i t a b l e a-t-il é té 

r e spec t é , au sens de l 'ar t icle 6 § 1 de la C o n v e n t i o n ? 

- le d ro i t des r e q u é r a n t s à l 'octroi d ' u n r ecour s effectif, a u sens de 
l 'ar t ic le 13, a-t-il é té r e spec t é ? 

- le droi t des r e q u é r a n t s à voir l eur cause e n t e n d u e d a n s un déla i 

r a i sonnab le , au sens de l 'ar t icle 6 § 1 de la C o n v e n t i o n , a-t-il é té r e spec té ? 

C. S u r la v i o l a t i o n d e l 'art ic le 6 § 1 d e la C o n v e n t i o n e n ce q u i 
c o n c e r n e l ' é q u i t é d e la p r o c é d u r e 

51 . L 'ar t ic le 6 § 1 de la Conven t ion , d a n s ses disposi t ions p e r t i n e n t e s , 

est ainsi réd igé : 

« T o u t e p e r s o n n e a droit à ce q u e sa c a u s e soit e n t e n d u e é q u i t a b l c m e n t , 

p u b l i q u e m e n t et d a n s un dé la i ra i sonnable , par un tr ibunal i n d é p e n d a n t et impart ia l 

(...) qui d é c i d e r a (...) des c o n t e s t a t i o n s sur ses droi ts et ob l iga t ions de carac tère civil 

(...) ,, 

52. Les r e q u é r a n t s cons idè ren t q u e l ' i n t e rven t ion de la loi n" 94-43 du 

18 j a n v i e r 1994, avec effet rétroact i f , alors q u e la p r o c é d u r e à laquel le 

l 'E ta t é ta i t p a r t i e é ta i t p e n d a n t e devan t la cour d ' appe l de C o l m a r 

( p a r a g r a p h e s 43 à 45 du r a p p o r t ) , les a privés de t ou t e c h a n c e d ' ob ten i r 

ga in de cause . 

53 . Ils e s t i m e n t q u e l ' a r g u m e n t du G o u v e r n e m e n t , t i ré de la volonté 

du l ég i s la teur de rég le r des d ivergences de j u r i s p r u d e n c e , n 'es t pas 

p e r t i n e n t d a n s la m e s u r e où le r i sque de conflit j u r i s p r u d e n t i e l est 

i n h é r e n t à l ' o rgan isa t ion jud ic i a i r e f rançaise et qu ' i l n ' a p p a r t i e n t pas au 

lég is la teur de t r a n c h e r des ques t ions de p u r fait, sous pe ine de p o r t e r 

a t t e i n t e à l ' i ndépendance des jur id ic t ions . Ils cons idè ren t q u e la loi est 

i n t e r v e n u e , en cours de p r o c é d u r e , pour c o n t r e d i r e une décision de 

jus t i ce qu i l eur é t a i t favorable , d a n s l ' in té rê t d ' u n e pa r t i e , en l 'espèce 

l 'Eta t , p o u r qui l 'enjeu f inancier é t a i t cons idé rab le . Ils se r é fè ren t à cet 
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éga rd à l ' a r rê t de la C o u r e u r o p é e n n e d a n s l 'affaire Raff iner ies g r ecques 

S t r a n et S t r a t i s A n d r e a d i s c. G r è c e (Cour eur . D H , a r r ê t du 9 d é c e m b r e 

1994, sér ie A n" 301-B), re la t i f à une s i tua t ion qu ' i l s e s t i m e n t i den t ique . 

54. En o u t r e , les r e q u é r a n t s sou l ignen t q u e le b u d g e t se rvan t à payer 

le p e r s o n n e l d e s caisses d e sécu r i t é sociale est un b u d g e t i n d é p e n d a n t de 

celui des r ég imes sociaux. P a r c o n s é q u e n t , l ' abou t i s semen t des 

c o n t e s t a t i o n s re la t ives à ce c o n t e n t i e u x n ' a u r a i t pu, c o m m e le p r é t e n d le 

G o u v e r n e m e n t , e n t r a î n e r des c o n s é q u e n c e s p ré jud ic iab les à l ' équi l ibre 

des r é g i m e s sociaux. 

55. Le g o u v e r n e m e n t d é f e n d e u r cons idè re tou t d ' abord q u e le pr incipe 

d e l ' éga l i té des a r m e s n ' a pas é t é r o m p u en l 'espèce d u fait de l ' adopt ion 

de la loi de 1994 en cour s d ' i n s t ance . Il e s t i m e en effet q u e , lo r sque le 

l ég i s la teur est i n t e rvenu en 1994, la C o u r de cassa t ion avai t , dès le 

22 avril 1992, r e n d u t rois a r r ê t s p a r l esque ls elle avai t dé jà t r a n c h é u n e 

pa r t i e du p r o b l è m e j u r i d i q u e soulevé, d a n s la m e s u r e où elle avait 

cons idéré q u e l ' indice de ré fé rence conven t ionne l n ' é t a i t p lus appl icable 

( p a r a g r a p h e 34 du r a p p o r t ) . D a n s ses a r r ê t s , la C o u r d e cassa t ion invitai t 

s e u l e m e n t la cour d ' appe l de renvoi de Besançon à r e c h e r c h e r si un usage 

conce rnan t un nouveau m o d e de calcul de l ' i n d e m n i t é de difficultés 

pa r t i cu l i è r e s ( IDP) ne s 'é ta i t pas c réé e t , à défau t d ' un tel u sage , à 

d é t e r m i n e r que l a u r a i t é té le t aux q u ' a u r a i t a t t e i n t l ' indice de ré férence 

s'il avai t é t é m a i n t e n u . 

56. Le G o u v e r n e m e n t e s t ime n é a n m o i n s que ces a r r ê t s de la C o u r de 

cassa t ion , s'ils ont eu l ' avan tage de r ég le r u n e p a r t i e du p r o b l è m e , 

p o r t a i e n t en g e r m e des r i sques de con t r ad ic t ions j u r i s p r u d e n t i e l l e s 

c o n c e r n a n t l ' exis tence ou non d e cet usage ou encore , à dé fau t , du 

m o n t a n t du t a u x . Le G o u v e r n e m e n t relève à cet éga rd q u e des 

d ivergences de j u r i s p r u d e n c e sont ef fec t ivement a p p a r u e s r e n d a n t dès 

lors nécessa i re l ' i n t e rven t ion du l ég i s la teur . La loi de 1994 n ' a u r a i t donc 

pas eu p o u r bu t d ' inf luer sur le d é r o u l e m e n t du li t ige ma i s s e u l e m e n t de 

r ég le r des con t r ad i c t i ons de j u r i s p r u d e n c e , c o m m e en t é m o i g n e la volonté 

du l ég i s la teur d ' é c a r t e r l ' appl ica t ion de ce t t e nouvel le loi aux s i tua t ions 

ayant d o n n é lieu à u n e décision définit ive. 

57. Le G o u v e r n e m e n t e s t ime e n s u i t e q u e le p r inc ipe de l 'égal i té des 

a r m e s a é té r e spec t é en ra ison de l ' i n te rven t ion du Consei l 

cons t i t u t i onne l ( p a r a g r a p h e 40) , g a r a n t i s s a n t ainsi la conformi té des 

d ispos i t ions de la loi de 1994 avec les d ro i t s , l ibe r tés et p r inc ipes 

f o n d a m e n t a u x r e c o n n u s d a n s la C o n s t i t u t i o n et son P r é a m b u l e . Le 

G o u v e r n e m e n t précise à cet égard q u e le Conse i l cons t i t u t i onne l a t t a c h e 

u n e i m p o r t a n c e pa r t i cu l i è r e au cont rô le des lois d e va l ida t ion et r appe l le 

q u e l 'on e n t e n d pa r va l ida t ion législat ive « t o u t e in t e rven t ion du 

l ég i s l a t eu r qu i , p a r un t e x t e modif iant r é t r o a c t i v e m e n t l ' é ta t d u droi t , 

m e t un ac t e , ou une sér ie d ' ac tes a d m i n i s t r a t i f s , à l 'abri d ' u n r i sque 

d é t e r m i n é ou de tout r i sque d ' a n n u l a t i o n pa r le j u g e de l 'excès de 
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pouvoir ». Ainsi , le Consei l cons t i tu t ionne l veille à ce q u e le l ég i s la teur ne 

p rocède q u ' à des va l ida t ions p réven t ives , c 'es t -à-di re à des va l ida t ions qu i 

c o n c e r n e n t des ac tes q u e le j u g e n 'a pas encore censu ré s . U n e loi de 

va l ida t ion ne peu t donc s ' app l iquer à des décis ions passées en force de 

chose j u g é e ou défini t ives . 

58. En o u t r e , c o m p t e t enu du con t rô le o p é r é pa r le Consei l 

cons t i t u t i onne l , le l ég is la teur ne p o u r r a i t i n t e rven i r q u e pour des motifs 

d ' o rd re g é n é r a l ce q u i , en l ' espèce, r e ssor t i r a i t c l a i r e m e n t de la décis ion 

du Consei l cons t i t u t i onne l du 13 j a n v i e r 1994, à savoir m e t t r e un t e r m e à 

des décisions ju r id ic t ionne l l e s con t rad ic to i r e s , sources de r u p t u r e 

d ' éga l i t é e n t r e les jus t i c iab les , a insi q u ' é v i t e r le d é v e l o p p e m e n t des 

con t e s t a t i ons re la t ives à ce c o n t e n t i e u x , don t l ' ab o u t i s s emen t a u r a i t pu 

e n t r a î n e r des conséquences pré judic iables à l ' équi l ibre des r ég imes 

sociaux en cause . Ainsi , la loi ne visai t p a s q u e les r e q u é r a n t s ma i s tous 

les pe r sonne l s des caisses de sécur i t é sociale des rég ions conce rnées , y 

compr i s ceux n ' ayan t pas in t rodu i t un r ecours . 

59. Au r e g a r d de la j u r i s p r u d e n c e des o r g a n e s de la C o n v e n t i o n , le 

G o u v e r n e m e n t e s t ime q u e la p r é s e n t e affaire se d i s t i ngue d e celle des 

Raff iner ies g r e c q u e s S t r a n et S t ra t i s A n d r e a d i s d a n s laquel le le 

l ég i s la teur grec avai t prévu que « (...) t ou t e p r o c é d u r e jud ic ia i r e 

p e n d a n t e devan t une ju r id i c t ion de q u e l q u e degré q u e ce soit au m o m e n t 

de l ' adopt ion de la p r é s e n t e loi et se r a p p o r t a n t aux p r é t e n t i o n s 

m e n t i o n n é e s au p a r a g r a p h e p r é c é d e n t est a n n u l é e » ( a r r ê t p réc i t é , p . 71 , 

§ 20), pu i sque c o m p t e t enu du cont rô le o p é r é pa r le Consei l 

cons t i t u t ionne l sur les lois de va l ida t ion , u n e te l le d isposi t ion a u r a i t é té 

c e n s u r é e . 

60. D a n s ses observa t ions c o m p l é m e n t a i r e s , le G o u v e r n e m e n t se 

réfère é g a l e m e n t au r a p p o r t d e la C o m m i s s i o n d a n s l 'affaire Ziel inski et 

P r a d a l c. F r a n c e ( r appor t de la C o m m i s s i o n du 9 s e p t e m b r e 1997) et aux 

deux a r r ê t s r e n d u s pa r la C o u r e u r o p é e n n e d a n s les affaires Na t iona l 

& Provincial Bui ld ing Society, Leeds P e r m a n e n t Bui ld ing Society e t 

Yorksh i re Bui ld ing Society c. R o y a u m e - U n i ( a r r ê t d u 23 oc tobre 1997, 

Recueil des arrêts et décisions 1997-VII - « a r r ê t Bui ld ing Societies »), et 

P a p a g e o r g i o u c. G r è c e ( a r r ê t d u 22 oc tobre 1997', Recueil 1997-VI). 

6 1 . D a n s ses p r e m i è r e s observa t ions c o m p l é m e n t a i r e s , le 

G o u v e r n e m e n t a r g u ë d ' u n e d i s t inc t ion e n t r e la p r é s e n t e espèce et 

l 'affaire Ziel inski et P r a d a l . Selon le G o u v e r n e m e n t , d a n s l 'affaire 

p réc i t ée , les r e q u é r a n t s pouva ien t , au m o m e n t où la C o u r de cassa t ion fit 

app l ica t ion d a n s l ' e x a m e n de leur pourvoi des d isposi t ions de la loi 

nouvel le , se prévaloi r des a r r ê t s de la cour d ' appe l de M e t z en d a t e des 19 

et 20 avril 1993 p u i s q u e ceux-ci n ' é t a i e n t q u e f rappés d 'un pourvoi en 

cassa t ion (Ziel inski et P r ada l , r a p p o r t de la C o m m i s s i o n p réc i t é , 

p a r a g r a p h e 28). Il en irai t a u t r e m e n t en l ' espèce , les r e q u é r a n t s ne 

pouvan t se prévalo i r q u e d 'un j u g e m e n t de p r e m i è r e ins tance du conseil 
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de p r u d ' h o m m e s f rappé d ' appe l . O r le G o u v e r n e m e n t e s t ime q u ' u n 

j u g e m e n t f rappé d ' appe l et un a r r ê t de cour d ' appe l f rappé d ' un pourvoi 

en cassa t ion n 'on t pas la m ê m e force de chose j u g é e d a n s la m e s u r e où, 

saisie d ' un pourvoi en cassa t ion , la C o u r de cassa t ion ne peu t r e juge r en 

fait les c i r cons tances de la cause m a i s s e u l e m e n t a p p r é c i e r la j u s t e 

i n t e r p r é t a t i o n ou appl ica t ion du dro i t . U n e cour d ' appe l p eu t , q u a n t à 

elle, m e t t r e à n é a n t u n j u g e m e n t de p r e m i è r e in s t ance p a r u n e x a m e n 

différent aussi b ien des faits de l 'espèce q u e du dro i t appl icable . 

62. Le G o u v e r n e m e n t en dédu i t q u e si les r e q u é r a n t s d a n s l 'affaire 

Ziel inski et P r a d a l pouvaien t se p l a ind re de l ' appl ica t ion d ' u n e loi 

nouvel le à u n e p r o c é d u r e d a n s laque l le exis ta i t déjà une décision passée 

en force de chose j u g é e , tel n 'es t pas le cas en l ' espèce, l ' appl ica t ion d e la 

loi nouvel le pa r la cour d ' appe l de C o l m a r é t a n t t ou t à fait l ég i t ime . 

63 . En o u t r e , le G o u v e r n e m e n t rappe l le q u ' à l 'occasion d 'appe ls 

fo rmés p a r d ' a u t r e s sa la r iés des caisses , la cour d ' appe l de C o l m a r avait 

déjà é té a m e n é e , p r é c é d e m m e n t , à s t a t u e r su r le m o d e de calcul de 1TDP 

et ce avan t l ' en t r ée en v igueur de la nouvel le loi, et avait ainsi cons idé ré , 

p a r p lus i eu r s a r r ê t s en d a t e du 23 s e p t e m b r e 1993, q u e l ' indice de 

ré fé rence servant de base au calcul de l ' IDP avait d i spa ru , et e s t imé 

q u ' u n usage s 'é ta i t c réé p o u r le p a i e m e n t de l ' IDP évalué à 3,95 fois la 

va leur d u point depu i s l ' avenan t du 17 avril 1974 ( p a r a g r a p h e 38 du 

r a p p o r t ) . 

64. Le G o u v e r n e m e n t soul igne que ce t t e s i tua t ion é ta i t à l 'évidence 

di f férente de celle r e t e n u e p a r le conseil de p r u d ' h o m m e s de C o l m a r 

dans la p r é s e n t e affaire ( p a r a g r a p h e 42 du r a p p o r t ) . Il y a donc tou t lieu 

de croi re q u e la cour d ' appe l de C o l m a r a u r a i t , m ê m e en l ' absence de la loi 

nouvel le , suivi sa j u r i s p r u d e n c e de 1993 et r é fo rmé en tou t é t a t de cause le 

j u g e m e n t dé fé ré . O r , en a p p l i q u a n t la loi nouvel le , le G o u v e r n e m e n t no te 

q u e la cour d ' appe l de C o l m a r n ' a fait q u e s u b s t i t u e r ce mot i f à ceux 

qu 'e l le avait e l l e -même p r é c é d e m m e n t dégagés , c o n f o r m é m e n t à la 

doc t r ine de la c h a m b r e sociale de la C o u r de cassa t ion r é s u l t a n t de ses 

a r r ê t s du 22 avril 1992 ( p a r a g r a p h e 34) . O r ces motifs a u r a i e n t abou t i au 

m ê m e r é s u l t a t pour les r e q u é r a n t s . 

65. Le G o u v e r n e m e n t cons idère donc q u ' o n ne sau ra i t e s t i m e r q u e la 

p r o c é d u r e en l 'espèce n ' a pas é té équ i t ab l e pu i sque le r é s u l t a t a u q u e l a 

abou t i la cour d ' appe l de C o l m a r eû t é té le m ê m e , q u e la loi nouvel le soit 

ou non i n t e r v e n u e . 

66. D a n s ses u l t imes observa t ions c o m p l é m e n t a i r e s , le G o u v e r n e m e n t 

d e m a n d e qu ' i l soit fait app l ica t ion en l 'espèce de l ' a r rê t Bui ld ing Societies 

au mot i f que la C o u r e u r o p é e n n e « [ t r a n c h a n t ] n e t t e m e n t avec l ' in terdi t 

qu 'e l le avai t posé dans l 'affaire p réc i t ée des Raff iner ies g r ecques » aff irma 

que « l 'ar t ic le 6 § 1 ne s au ra i t toutefois s ' i n t e r p r é t e r c o m m e e m p ê c h a n t 

tou te i ngé rence des pouvoirs publics d a n s u n e p r o c é d u r e jud ic ia i re 

p e n d a n t e à laquel le ils sont pa r t i e s » ( a r r ê t p réc i t é , p . 2363, § 112). 
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67. Il cons idère ensu i t e q u e la p r é s e n t e affaire se d i s t ingue de l 'affaire 

P a p a g e o r g i o u (préc i tée) qui concerna i t l ' i n t e rven t ion d ' u n e loi d a n s la 

m e s u r e où, en l ' espèce, si la loi d e 1994 est v e n u e comble r le vide 

j u r i d i q u e créé p a r la d i spa r i t ion de l ' indice de ré fé rence se rvan t au calcul 

de l ' IDP, elle a pr is soin d ' é c a r t e r son app l ica t ion aux l i t iges ayant d o n n é 

lieu à une décis ion définit ive (le t e r m e d e v a n t s ' e n t e n d r e , selon le 

G o u v e r n e m e n t , c o m m e équ iva len t à passé en force de chose j u g é e ) . La 

loi de 1994 sera i t donc b e a u c o u p plus p ro t ec t r i ce , en t e r m e de sécur i t é 

j u r i d i q u e p o u r les jus t i c iab les , q u e la légis la t ion g r e c q u e d a n s l 'affaire 

P a p a g e o r g i o u . 

68. La C o m m i s s i o n rappe l le q u e le p r inc ipe de p r é é m i n e n c e du droi t 

t rouve son express ion , e n t r e a u t r e s , d a n s l 'ar t icle 6 de la Conven t ion , 

lequel g a r a n t i t n o t a m m e n t le droi t à un procès équ i t ab l e . Pour ce qu i est 

des litiges re la t i fs à des dro i t s et obl iga t ions de c a r a c t è r e civil, l 'ar t icle 6 

pose l ' exigence de l 'égal i té des a r m e s au sens d ' un j u s t e équi l ib re e n t r e les 

pa r t i e s . D a n s les dif férends opposan t des i n t é r ê t s de c a r a c t è r e civil, ladi te 

égal i té impl ique l 'obl igat ion d'offrir à c h a q u e p a r t i e u n e possibi l i té 

r a i sonnab le de p r é s e n t e r sa cause d a n s des cond i t ions qui ne la p lacen t 

pas d a n s u n e s i t ua t ion de ne t d é s a v a n t a g e p a r r a p p o r t à son adve r sa i r e 

( C o u r eur . D H , a r r ê t s D o m b o B e h e e r B.V. c. Pays-Bas du 27 oc tobre 

1993, sér ie A n° 274, p . 19, § 33, et Raff iner ies g r e c q u e s S t r a n et S t ra t i s 

A n d r e a d i s , préc i té p. 8 1 , § 46 ; voir é g a l e m e n t le r appor t de la 

C o m m i s s i o n d a n s l 'affaire Ziel inski et P r a d a l p réc i t ée , p a r a g r a p h e 52) . 

69. En l 'espèce, la C o m m i s s i o n relève q u e la loi n" 94-43 du 18 j a n v i e r 

1994 in te rv in t alors q u e la p r o c é d u r e c o n c e r n a n t les r e q u é r a n t s et à 

laquel le l 'Eta t é ta i t p a r t i e , é ta i t p e n d a n t e d e v a n t la cour d ' appe l de 

C o l m a r (voir, a contrario, a r r ê t Bui ld ing Societ ies , p réc i t é , p . 2363, § 112, 

d a n s leque l la C o u r re leva qu '« (...) en l ' espèce, la p r o c é d u r e en con t rô le 

j u r id i c t i onne l e n g a g é e p a r les r e q u é r a n t e s n 'ava i t pas m ê m e a t t e i n t le 

s t ade d ' u n e a u d i e n c e con t r ad i c to i r e »). 

70. Elle c o n s t a t e é g a l e m e n t que p r é c é d e m m e n t à l ' adopt ion de ce t t e 

loi, le conseil de p r u d ' h o m m e s de C o l m a r saisi p a r les r e q u é r a n t s s t a t u a 

p a r j u g e m e n t du 2 ju i l l e t 1991 en leur faveur et q u e c 'est sur appe l de 

l 'E ta t q u e la cour d ' appe l de C o l m a r fut saisie ( p a r a g r a p h e s 42 et 43 du 

r a p p o r t ) . La C o m m i s s i o n relève q u e le conseil d e p r u d ' h o m m e s avai t 

e s t imé q u e « le protocole d 'accord s igné le 28 m a r s 1953 (...) i n s t a u r a n t 

l ' i n d e m n i t é de difficultés pa r t i cu l i è r e s (IDP) de 12 poin ts [é ta i t ] toujours 

en v igueur (...), [avait] acquis force de loi (...) [et] q u e ce protocole 

d ' accord res te appl icab le en sa to ta l i t é ». La C o m m i s s i o n cons t a t e donc 

q u ' a v a n t l ' i n te rven t ion de la loi, le conseil de p r u d ' h o m m e s de C o l m a r 

avai t r e n d u un j u g e m e n t défavorable à l 'E ta t f rançais , p a r t i e défen­

de res se au procès . 

71 . La C o m m i s s i o n cons idère q u e l ' i n t e rven t ion du l ég i s la teur a eu 

p o u r effet de r e n d r e iné luc tab le l ' issue du litige devan t la cour d ' appe l de 



AFFAIRE GONZALEZ ET AUTRES c. FRANCE - AVIS DE LA COMMISSION 197 

C o l m a r en défaveur des r e q u é r a n t s pu i sque l 'ar t icle 85 de la loi du 

18 j a n v i e r 1994 visait e x p r e s s é m e n t les p r o c é d u r e s e n c o u r s . 

72. Il est vrai q u e le G o u v e r n e m e n t sou t i en t q u e le Consei l 

cons t i t u t i onne l a s o i g n e u s e m e n t e x a m i n é la conformi té de la loi de 

va l ida t ion avec les pr inc ipes cons t i t u t ionne l s et q u e n ' ayan t pas censu ré les 

d isposi t ions de ladi te loi on ne sau ra i t sou ten i r q u e les pr inc ipes d 'éga l i té 

des a r m e s et d ' é q u i t é de la p r o c é d u r e a i en t é té violés. La Commis s ion 

observe toutefois q u e le Conse i l cons t i tu t ionne l s 'est e x p r e s s é m e n t référé 

aux r i sques f inanciers pour l ' équi l ibre des r é g i m e s sociaux p o u r jus t i f ier , 

d a n s l ' in té rê t g é n é r a l , une so lu t ion favorable à l 'E ta t . En o u t r e , la 

C o m m i s s i o n e s t ime q u e le fait que le Consei l cons t i t u t i onne l ait e x a m i n é 

la conformi té de la loi de va l ida t ion avec les disposi t ions cons t i tu t ionne l l e s 

f rançaises et qu ' i l ait pu , à cet égard , p r e n d r e en c o m p t e un c e r t a i n n o m b r e 

de pr inc ipes g é n é r a u x , à l ' ins ta r du respect des droi t s de la défense , c o m m e 

le font d ' a i l l eurs les j u r id i c t ions jud ic i a i r e s , ne s au ra i t conférer u n breve t de 

conven t ionna l i t é à la loi l i t ig ieuse. 

73. La C o m m i s s i o n rappe l le que le p r inc ipe de p r é é m i n e n c e du droi t 

et la no t ion de procès é q u i t a b l e consac rés p a r l 'ar t ic le 6 de la Conven t ion , 

s 'opposent à t o u t e i ngé rence du pouvoir législat if d a n s l ' a d m i n i s t r a t i o n de 

la jus t i ce d a n s le bu t d ' in f luencer sur le d é n o u e m e n t j ud ic i a i r e du litige 

( a r r ê t s p réc i tés Papageo rg iou , p . 2288, § 37, Raff iner ies g r e c q u e s S t r a n 

et S t r a t i s A n d r e a d i s , p . 82, § 49, et r a p p o r t de la C o m m i s s i o n dans 

l 'affaire Ziel inski et P r a d a l p réc i t ée , p a r a g r a p h e 59) . 

74. Au vu de ce qu i p r é c è d e , la C o m m i s s i o n n ' aperço i t pas de ra isons 

de s ' éca r t e r de la conclus ion à laquel le elle est p a r v e n u e d a n s l 'affaire 

Ziel inski et P r a d a l ( r appor t de la C o m m i s s i o n , p réc i t é , p a r a g r a p h e 60) . Il 

i m p o r t e peu , en effet, q u e le litige soit p e n d a n t en appe l au m o m e n t de 

l ' i n te rven t ion de la loi nouvel le , c o m m e en l 'espèce, ou devan t la C o u r de 

cassa t ion c o m m e d a n s l 'affaire Ziel inski et P r a d a l . Ce q u e la Commis s ion 

relève c'est que l 'ar t ic le 85 de la loi du 18 j a n v i e r 1994 a p u r e m e n t et 

s i m p l e m e n t e n t é r i n é la posi t ion a d o p t é e pa r l 'E ta t d a n s le c a d r e de la 

p r o c é d u r e d i l igen tée con t re lui et p e n d a n t e d e v a n t les ju r id i c t ions 

judic ia i res . O r la C o m m i s s i o n no te que ce t t e posi t ion avai t é té éca r t ée 

p a r les j u g e s du fond saisis en p r e m i è r e i n s t ance au profit des a r g u m e n t s 

s o u t e n u s pa r les r e q u é r a n t s . 

75. En o u t r e , la C o m m i s s i o n e s t ime q u e l ' a r g u m e n t du G o u v e r n e m e n t 

t i ré de l ' ex is tence d 'un p r é c é d e n t a r r ê t de la cour d ' appe l de C o l m a r en da t e 

du 23 s e p t e m b r e 1993 ( p a r a g r a p h e 63 ci-dessus) d o n n a n t ga in de cause à 

l 'E ta t , et r e n d a n t , se lon le G o u v e r n e m e n t , inévi table sa décis ion de 

censu re du j u g e m e n t d u conseil de p r u d ' h o m m e s , q u e la loi soit donc ou 

non i n t e r v e n u e d a n s le l i t ige c o n c e r n a n t les r e q u é r a n t s , ne s au ra i t ê t r e de 

n a t u r e à d i s p e n s e r l 'Eta t de son obl igat ion de ne pas i n t e rven i r d a n s les 

p r o c é d u r e s j ud ic i a i r e s en cours d a n s le bu t de favoriser l eur i ssue . Au 

d e m e u r a n t , la C o m m i s s i o n observe q u e d ' a u t r e s cours d ' appe l , à Besançon 
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c o m m e à Me tz , ont s t a t u é en sens c o n t r a i r e à la su i te des a r r ê t s de la C o u r de 

cassa t ion du 22 avril 1992 ( p a r a g r a p h e s 36 et 37, et r a p p o r t de la C o m ­

miss ion d a n s l 'affaire Ziel inski et P r a d a l p réc i t ée , p a r a g r a p h e s 31 et 37). 

76. En c o n s é q u e n c e , la C o m m i s s i o n e s t ime q u e l 'E ta t a po r t é a t t e i n t e 

aux dro i t s des r e q u é r a n t s g a r a n t i s pa r l 'ar t icle 6 § 1 de la Conven t i on en 

i n t e r v e n a n t de m a n i è r e décisive p o u r o r i e n t e r en sa faveur l ' issue de 

l ' ins tance . 

Conclusion 

77. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu, en l ' espèce, 

violat ion de l 'ar t icle 6 § 1 de la Conven t i on en ce qu i conce rne l ' équ i té de 

la p r o c é d u r e . 

D. S u r la v i o l a t i o n d e l 'art ic le 13 d e la C o n v e n t i o n 

78. L 'a r t ic le 13 de la C o n v e n t i o n prévoi t q u e : 

« T o u t e p e r s o n n e dont les droi ts et l ibertés r e c o n n u s d a n s la (...) C o n v e n t i o n ont é t é 

v io l é s , a droit à l'octroi d'un recours ef fect i f devant u n e ins tance n a t i o n a l e , alors m ê m e 

q u e la v io la t ion aurait é t é c o m m i s e par des p e r s o n n e s ag i s sant dans l 'exercice d e leurs 

fonct ions off iciel les . » 

79. Les r e q u é r a n t s e s t i m e n t q u e l ' adopt ion de l 'ar t icle 85 de la loi du 

18 janvier 1994 les a privés d ' un r ecour s effectif. 

80. Le G o u v e r n e m e n t e s t ime ce gr ief sans objet c o m p t e t e n u de ses 

conclus ions re la t ives à l 'ar t ic le 6 § 1. C e p e n d a n t , à t i t r e subs id ia i re , il 

cons idère q u e l 'ar t ic le 13 n 'es t pas appl icable en l 'espèce. Selon lui, le 

l i t ige in t rodu i t p a r les r e q u é r a n t s devan t les j u r id i c t ions na t iona le s 

p r é s e n t a n t un c a r a c t è r e civil, le d ro i t de recours devan t u n t r i buna l 

r é s u l t a n t des d isposi t ions de l 'ar t icle 6 § 1 p r é s e n t e r a i t en l 'espèce des 

g a r a n t i e s plus é t e n d u e s q u e celles du r ecour s effectif de l 'ar t ic le 13. En 

c o n s é q u e n c e , il e s t ime q u e ce sont les g a r a n t i e s de ce t t e p r e m i è r e 

disposi t ion qu i s ' app l iquen t en l ' espèce, celles de l 'ar t icle 13 é t a n t 

« abso rbées » p a r celles de l 'a r t ic le 6 (Cour eur . D H , a r r ê t Ai rey 

c. I r l ande du 9 oc tobre 1979, sér ie A n" 32) . 

8 1 . C o m p t e t e n u de sa conclusion q u a n t au grief t i ré de l 'ar t ic le 6 § 1 

de la Conven t ion , la C o m m i s s i o n n ' e s t i m e pas nécessa i re de se p r o n o n c e r 

sur le gr ief au r e g a r d de l 'ar t icle 13. 

Conclusion 

82. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu' i l n 'y a pas lieu, en 

l ' espèce, d ' e x a m i n e r é g a l e m e n t l 'affaire sous l ' angle de l 'a r t ic le 13 de la 

Conven t i on . 
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E. S u r la v i o l a t i o n d e l 'art ic le 6 § 1 d e la C o n v e n t i o n e n ce qu i 

c o n c e r n e la d u r é e d e la p r o c é d u r e l i t i g i e u s e 

83. L 'ar t ic le 6 § 1 de la Conven t i on dispose d a n s sa p a r t i e p e r t i n e n t e 

q u e : 

« T o u t e p e r s o n n e a droit à ce q u e sa cause soit e n t e n d u e (...) d a n s un délai 

ra i sonnable , par un tr ibunal qui déc idera (...) des c o n t e s t a t i o n s sur ses droits et 

ob l iga t ions de caractère civil (...) » 

84. L'objet de la p r o c é d u r e en ques t ion é ta i t u n e c o n t e s t a t i o n re la t ive 

au v e r s e m e n t d ' u n e s o m m e de r appe l de « l ' i n d e m n i t é de difficultés 

pa r t i cu l i è r e s » a insi q u ' a u calcul de ce t t e p r i m e . C e t t e p r o c é d u r e t enda i t 

à faire déc ider d ' u n e c o n t e s t a t i o n sur des « d ro i t s et ob l iga t ions de 

c a r a c t è r e civil » et se s i tue donc dans le c h a m p d ' app l ica t ion de l 'ar t icle 6 

§ 1 de la Conven t i on . 

85. La d u r é e des p r o c é d u r e s l i t igieuses qui d é b u t è r e n t les 17 et 28 août 

1990 par la sais ine du conseil de p r u d ' h o m m e s de C o l m a r et se 

t e r m i n è r e n t le 24 oc tobre 1996 pa r l ' a r rê t de la C o u r de cassa t ion 

r e j e t an t le pourvoi des r e q u é r a n t s est d ' envi ron six a n s et deux mois . 

86. La C o m m i s s i o n rappe l le q u e le c a r a c t è r e r a i sonnab le de la d u r é e 

d ' une p r o c é d u r e doi t s ' appréc ie r su ivant les c i r cons tances de la cause et à 

l 'aide des c r i t è res su ivan ts : la complex i t é de l 'affaire, le c o m p o r t e m e n t 

des pa r t i e s et le c o m p o r t e m e n t des au to r i t é s saisies de l 'affaire (Cour 

eur . D H , a r r ê t Verni l lo c. F r a n c e du 20 février 1991, sér ie A n" 198, 

pp . 12-13, § 3 0 ) . 

87. Le G o u v e r n e m e n t e s t ime que le déla i fut r a i sonnab le c o m p t e t enu 

de la complex i t é pa r t i cu l i è r e de l 'affaire et n o t a m m e n t des n o m b r e u s e s 

d ivergences j u r i s p r u d e n t i e l l e s s u r v e n u e s au sujet du calcul de l ' IDP. Il 

e s t ime , en o u t r e , q u e les au to r i t é s j ud ic i a i r e s ont agi avec d i l igence , mais 

q u e le c o m p o r t e m e n t des r e q u é r a n t s a l a r g e m e n t con t r i bué à a l longer la 

p r o c é d u r e . En effet, le m a n d a t a i r e des r e q u é r a n t s n 'a conclu q u e le 

30 s e p t e m b r e 1994, soit t rois a n n é e s a p r è s le d é b u t de la p r o c é d u r e suivie 

devan t la cour d ' appe l de C o l m a r ( p a r a g r a p h e 44 du r a p p o r t ) . 

88. La C o m m i s s i o n cons t a t e q u e l 'affaire p r é s e n t a i t u n e ce r t a ine 

complex i t é en ra ison de l ' exis tence de j u r i s p r u d e n c e s d ive rgen te s et de 

l ' i n t e rven t ion de la loi du 18 j a n v i e r 1994. N é a n m o i n s , la Commis s ion 

relève q u e l 'affaire fut p e n d a n t e devan t la cour d ' appe l de C o l m a r 

p e n d a n t p rès de q u a t r e ans . En o u t r e , la C o m m i s s i o n note q u e la cour 

d ' appe l de C o l m a r avai t déjà r e n d u des a r r ê t s d a n s des espèces s imila i res 

le 23 s e p t e m b r e 1993 ( p a r a g r a p h e 38 d u r a p p o r t ) , d a t e à laquel le elle é ta i t 

déjà saisie de l 'affaire c o n c e r n a n t les r e q u é r a n t s depu i s plus de deux ans . 

Dès lors, et à suppose r m ê m e q u e la cour d ' appe l de C o l m a r ait e s t imé en 

l 'espèce nécessa i re d ' a t t e n d r e l ' i n t e rven t ion de la loi du 18 j a n v i e r 1994 

p o u r r e n d r e son a r r ê t , la C o m m i s s i o n c o n s t a t e qu 'e l l e ne r end i t son a r r ê t 

q u e le 18 ma i 1995, soit u n an et q u a t r e mois ap rè s l ' adopt ion de la 
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nouvel le loi. La C o m m i s s i o n relève é g a l e m e n t q u e l 'affaire fut p e n d a n t e 

d e v a n t la C o u r de cassa t ion p e n d a n t u n a n et t rois mois a lors q u e le 

pourvoi fut déc la ré i r recevable au mot i f q u e les moyens é t a i e n t énoncés 

d a n s un m é m o i r e déposé pa r un m a n d a t a i r e ne bénéf ic ian t pas d ' un 

pouvoir spécial ( p a r a g r a p h e 46 du r a p p o r t ) . 

89. La C o m m i s s i o n réaff i rme qu ' i l i ncombe aux E t a t s c o n t r a c t a n t s 

d ' o rgan i s e r leur sys tème jud ic ia i r e de tel le sor te q u e leurs ju r id i c t ions 

pu i ssen t g a r a n t i r à chacun le droi t d ' ob t en i r une décision définit ive sur 

les c o n t e s t a t i o n s re la t ives à ses dro i t s et obl iga t ions de c a r a c t è r e civil 

d a n s un déla i r a i sonnab le ( C o u r eur . D H , a r r ê t V o c a t u r o c. I ta l ie du 

24 ma i 1991, série A n" 206-C, p. 32, § 17). 

90. A la l umiè r e des c r i t è res d é g a g é s p a r la j u r i s p r u d e n c e et c o m p t e 

t e n u de l ' ensemble des c i r cons tances de l ' espèce, la C o m m i s s i o n cons idère 

q u e la d u r é e de la p r o c é d u r e l i t igieuse est excessive et ne r é p o n d pas à la 

condi t ion du « déla i r a i sonnab le ». 

Conclusion 

9 1 . La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu, en l ' espèce, 

violat ion de l 'ar t ic le 6 § 1 de la C o n v e n t i o n en ce qu i conce rne la d u r é e 

de la p r o c é d u r e l i t igieuse. 

F. R é c a p i t u l a t i o n 

92. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu, en l ' espèce, 

violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n en ce qu i conce rne l ' équ i té de 

la p r o c é d u r e ( p a r a g r a p h e 77). 

93 . La C o m m i s s i o n conclut à l ' u n a n i m i t é qu' i l n 'y a pas lieu, en 

l ' espèce, d ' e x a m i n e r é g a l e m e n t l 'affaire sous l 'angle de l 'ar t icle 13 de la 

C o n v e n t i o n ( p a r a g r a p h e 82) . 

94. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu, en l ' espèce, 

v iola t ion de l 'ar t ic le 6 § 1 de la C o n v e n t i o n en ce qu i conce rne la d u r é e 

de la p r o c é d u r e l i t igieuse ( p a r a g r a p h e 91). 

M.-T. S C H O E P F E R 

S e c r é t a i r e 

d e l a d e u x i è m e c h a m b r e 

J . - C . GEUS 

P r é s i d e n t 
de la d e u x i è m e c h a m b r e 
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S U M M A R Y 1 

Quashing of a final judicial decision, already executed, whereby a property 
nationalised under the communist regime had been returned to owner 

Article 6 § 1 

Right to a court - Fair hearing - Civil proceedings - Application by Procurator-General to have 
a final judgment quashed - Quashing of a final judicial decision that has already been executed 
- Principle of legal certainty - Ordinary courts lackingjurisdiction to determine disputes such as 
actions for recovery of possession of nationalised properties 

Article 1 of Protocol No. 1 

Possessions - Deprivation of possessions - Quashing of a final judicial decision, already 
executed, whereby a property nationalised under the communist regime had been returned to 
owner - No public interest justifying non-return of an unlawfully nationalised property -
Proportionality - Individual and excessive burden 

Article 34 

Victim - Obligation on authorities to acknowledge and redress breaches of the Convention 

* 
* * 

In 1950 the applicant's parents were expropriated by the State on the basis of a 
decree governing nationalisation. They were nevertheless allowed to occupy as 
tenants one of the flats into which the house was converted. In 1973 another flat 
was sold to the tenants who occupied it. In 1993 the applicant, as beneficiary of his 
parents ' estate, brought an action in the Court of First Instance seeking a 
declaration that the nationalisation was null and void on the ground that his 
parents had belonged to a category whose property the decree exempted from 
nationalisation. The court ruled in his favour and the administrative authorities 
were ordered to return the house to him. The decision became final, so that from 
December 1993 the applicant was able to enjoy the rights associated with 
ownership of the house. However, the Procurator-General, acting under the Code 
of Civil Procedure, subsequently lodged an application with the Supreme Court of 
Justice to have that decision quashed. In March 1995 the Supreme Court of Justice 
allowed that application and quashed the decision of the Court of First Instance, 
holding, inter alia, that the ordinary courts had nojurisdiction to review the manner 
in which the decree on nationalisation had been applied. The applicant 
subsequently lodged an application for restitution with the administrative board 
established to deal with the return of nationalised property. He secured the return 

1. T h i s s u m m a r y by the Re g i s t r y d o e s not bind the Court . 



204 BRUMARESCU v. ROMANIA J U D G M E N T 

of the flat that he occupied as a tenant and compensation for the rest of the house, 
the compensation being subject to a ceiling which meant that it amounted to much 
less than the real value of the property concerned. He then brought proceedings to 
challenge that decision inasmuch as the board had refused to return the whole of 
the house to him. His application was dismissed and he appealed; the proceedings 
arc pending. 

Held 

(1) The Government's preliminary objections: (a) Since there had been no final 
decision acknowledging or redressing any violation of the Convention entailed by 
the judgment of the Supreme Court of Justice, the applicant was in the same 
situation as in 1995. Since the basis of the proceedings for restitution which 
followed the Supreme Court of Justice's judgment had been precisely the 
situation created by that judgment, those proceedings could not in any event 
entirely efface the consequences of the judgment . Even if the legal avenue was 
now available, it would be onerous to require the applicant to bring the same 
action for a second time, as the outcome of a new action for recovery of possession 
remained uncertain. 
(b) Before lodging his application with the Convention institutions, the applicant 
had brought an action for recovery of possession, which was a sufficient and 
effective remedy. The Government, who were responsible for the quashing of the 
decision determining an action for recovery of possession, which had become final, 
could not now argue that the applicant had failed to exhaust domestic remedies in 
that he had not brought a fresh action for recovery of possession. 
(2) Article 6 § 1: (a) The principle of legal certainty requires that where the 
courts have finally determined an issue, their ruling should not be called into 
question. At the material lime the Procurator-General had a power under the 
Code of Civil Procedure to apply for a final judgment to be quashed; the exercise 
of that power by the Procurator-General was not subject to any time-limit, so that 
judgments were liable to challenge indefinitely. By allowing the Procurator-
General's application, the Supreme Court of Justice had quashed an entire 
judicial process which had ended in a final decision that had been executed. The 
Supreme Court of Justice had infringed the principle of legal certainty, thereby-
breaching the applicant's right to a fair hearing. 
Conclusion: violation (unanimously). 
(b) The ratio of the Supreme Court's judgment had been that the courts had no 
jurisdiction whatsoever to decide civil disputes such as an action for recovery of 
possession. Such an exclusion was in itself contrary to the right of access to a 
tribunal. 
Conclusion: violation (unanimously). 
(3) Article 1 of Protocol No. 1: The applicant had had a possession, since the 
decision of the Court of First Instance had established that the house in issue had 
been nationalised in breach of the decree on nationalisation and had held, with 
retrospective effect, that the applicant was the lawful owner of it. Furthermore, 
the finding as to the applicant's right was irrevocable and he had had peaceful 
enjoyment of his possession, as its rightful owner, from December 1993 until the 
Supreme Court of Justice gave judgment. The quashing of the Court of First 
Instance's decision by the Supreme Court of Justice had been an interference 
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with the applicant's right to the peaceful enjoyment of his possessions, as that 
decision had become final and had already been executed. The Supreme Court's 
judgment had deprived the applicant of the rights of ownership of the house which 
had been vested in him by virtue of the final judgment at first instance. No 
justification for such a deprivation of property based on the public interest had 
been put forward by either the Supreme Court of Justice or the Government; the 
applicant had been deprived of the ownership of the house for more than four years 
without being paid compensation reflecting its true value, and his efforts to 
recover ownership had proved unsuccessful. Even supposing that the taking could 
have been shown to serve some public interest, a lair balance had been upset, as 
the applicant had borne and continued to bear an individual and excessive burden. 
Conclusion: violation (unanimously). 

Article 41: The Court reserved the question of the application of this Article. 

Case-law cited by the Court 
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In t h e c a s e o f B r u m a r e s c u v. R o m a n i a , 
T h e E u r o p e a n C o u r t of H u m a n R igh t s , s i t t ing , in acco rdance with 

Art ic le 27 of the Conven t ion for the P ro tec t ion of H u m a n Righ t s and 
F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , as a m e n d e d by Pro to ­
col No. 1 1 ' , and the re levant provisions of t he Rules of C o u r t , as a G r a n d 
C h a m b e r composed of t he following j u d g e s : 

M r L . W l L D H A B E R , President, 
M r s E. PALM, 

M r C . L . ROZAKIS, 

Sir Nicolas BRATZA, 
M r L . FERRARI BRAVO, 

M r L . CAFLISCH, 

M r L . LOUGAIDES, 

M r J . -P . COSTA, 

M r W. FUHRMANN, 

M r K .JUNGWIERT, 

M r B . ZUPANCIC, 

M r s N . VAJIC, 

M r J . HEDIGAN, 

M r s M . T S A T S A - N l K O L O V S K A , 

M r T. PANJIRU, 

M r E. LEVTTS, 

M r L . MIHAI , ad hoc judge, 
and also of M r s M. DE BOER-BUQUICCHIO, Deputy Registrar, 

H a v i n g d e l i b e r a t e d in pr iva te on 17 J u n e and 30 S e p t e m b e r 1999, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t he last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to the C o u r t by a R o m a n i a n na t iona l , 
M r D a n B r u m a r e s c u (" the a p p l i c a n t " ) , and by the E u r o p e a n Commis s ion 
of H u m a n Righ t s (" the C o m m i s s i o n " ) on 3 a n d 6 N o v e m b e r 1998 
respect ively, wi th in t he t h r e e - m o n t h per iod laid down by former 
Ar t ic les 32 § 1 a n d 47 of t he Conven t i on . It o r i g i n a t e d in an appl ica t ion 
(no. 28342/95) aga ins t R o m a n i a lodged by M r B r u m a r e s c u wi th t h e 
C o m m i s s i o n u n d e r f o rmer Ar t ic le 25 on 9 M a y 1995. 

T h e C o m m i s s i o n ' s r e q u e s t re fe r red to fo rmer Art ic les 44 and 48 and to 
the dec l a r a t i on w h e r e b y R o m a n i a recognised t he compu l so ry ju r i sd ic t ion 
of the C o u r t ( fo rmer Art ic le 46) . T h e app l i can t ' s app l ica t ion to the C o u r t 

1-2. Note by the Registry. Protoco l N o . 11 and the R u l e s o f Court c a m e into force on 1 N o v e m b e r 

1998. 
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r e f e r r ed to fo rmer Art ic les 44 and 48 as a m e n d e d by Protocol No. 9 1 , which 
R o m a n i a h a d rat if ied. T h e object of t he r e q u e s t a n d of t he app l ica t ion was 
to ob ta in a decis ion as to w h e t h e r t he facts of t he case disclosed a b r e a c h 
by t he r e s p o n d e n t S t a t e of its ob l iga t ions u n d e r Art ic le 6 § 1 of t h e 
C o n v e n t i o n and Art ic le 1 and Protocol No. 1. 

2. In acco rdance wi th the provisions of Art ic le 5 § 4 of Protocol No. 11 
t a k e n t o g e t h e r wi th Ru les 100 § 1 a n d 24 § 6, a p a n e l of t he G r a n d 
C h a m b e r dec ided on 14 J a n u a r y 1999 t h a t t he case would be e x a m i n e d 
by the G r a n d C h a m b e r of t he C o u r t . 

The G r a n d C h a m b e r inc luded ex officio M r C. Bi r san , the j u d g e e lec ted 
in respec t of R o m a n i a (Article 27 § 2 of the C o n v e n t i o n and Rule 24 § 4 of 
the Rules of C o u r t ) , M r L. W i l d h a b e r , the P re s iden t of t he C o u r t , 
M r s E. P a l m a n d M r C.L. Rozakis , the Vice -Pres iden t s of t he C o u r t , 
Sir Nicolas Bra t za , P re s iden t of Sect ion, a n d M r G. Ress , Vice -Pres iden t 
of Sect ion (Article 27 § 3 of t he Conven t i on and Rules 24 §§ 3 and 5 (a ) ) . 
T h e o t h e r m e m b e r s a p p o i n t e d to c o m p l e t e t h e G r a n d C h a m b e r w e r e 
M r E. F e r r a r i Bravo, M r L. Cafl isch, M r L. Louca ides , M r W. F u h r m a n n , 
M r K. J u n g w i e r t , M r B. Zupanc ic , Mrs N. Vajic, M r J . H e d i g a n , 
M r s M. Tsa t sa -Niko lovska , M r T . P a n t i r u a n d M r E. Levits (Rule 24 § 3) . 

S u b s e q u e n t l y M r Birsan , who had t a k e n p a r t in the C o m m i s s i o n ' s 
e x a m i n a t i o n of t h e case , w i t h d r e w f rom s i t t i ng in t h e G r a n d C h a m b e r 
(Rule 28). T h e R o m a n i a n G o v e r n m e n t (" the G o v e r n m e n t " ) accordingly 
a p p o i n t e d M r L. Miha i to sit as an ad hoc j u d g e (Article 27 § 2 of t he 
C o n v e n t i o n a n d Rule 29 § 1). 

.3. T h e P r e s i d e n t of the C o u r t , a c t ing u n d e r Rule 59 § 3, invited t he 
p a r t i e s t o s u b m i t m e m o r i a l s on t h e issues ra i sed in t h e case . 

4. T h e appl ican t d e s i g n a t e d the lawyer w h o would r e p r e s e n t h im 
(Rule 36 §§ 3 and 4) . 

5. T h e R e g i s t r a r received the app l i can t ' s m e m o r i a l on 3 May 1999 a n d 
the G o v e r n m e n t ' s m e m o r i a l on 10 May 1999 af ter a n ex tens ion of t i m e . 

6. O n 1 J u n e 1999 t he app l ican t filed obse rva t ions s u p p l e m e n t i n g his 
m e m o r i a l of 3 M a y 1999. T h e G o v e r n m e n t repl ied to these on 14 J u n e 
1999. A l t h o u g h bo th d o c u m e n t s had b e e n lodged a f te r t h e t ime- l imi t for 
s u b m i t t i n g m e m o r i a l s , t he P re s iden t dec ided on 17 J u n e 1999, in 
acco rdance wi th Rule 38 § 1, t h a t they could be inc luded in the case file. 

7. In acco rdance wi th t he decision of t he P r e s i d e n t , who had also given 
the app l i can t ' s r e p r e s e n t a t i v e leave to addres s t he C o u r t in R o m a n i a n 
(Rule 34 § 3) , a h e a r i n g took place in public in t he H u m a n R i g h t s 
Bui ld ing, S t r a s b o u r g , on 17 J u n e 1999. 

1. Note by the Registry. Protocol N o . 9 c a m e in to force on 1 O c t o b e r 1994 and w a s repea l ed by-
Protocol N o . I I. 
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T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r C.-L. POPESGU , Adviser , Min i s t r y of J u s t i c e , Agent, 
M r s R. RIZOIU , Min i s t ry of J u s t i c e , 
M r T . CORLAEAN , Min i s t ry of Fore ign Affairs, Advisers; 

(b) for the applicant 
M r C. DlNU, of t he B u c h a r e s t B a r , Counsel. 

T h e C o u r t h e a r d add res se s by M r D inu , M r Popescu a n d Mrs Rizoiu 
and also t he i r repl ies to q u e s t i o n s pu t by one of i ts m e m b e r s . 

8. O n 30 J u n e 1999, in acco rdance wi th Rule 61 § 3, t he Pres iden t 
g r a n t e d M r M i r c e a D a n Mi re scu leave to s u b m i t w r i t t e n c o m m e n t s on 
ce r t a in aspec t s of t he case . T h e y were received on 28 J u n e 1999. 

9. In accordance wi th Rule 61 § 5, w r i t t e n obse rva t ions in reply to 
those c o m m e n t s were filed by the app l i can t on 29 J u l y 1999 and by the 
G o v e r n m e n t on 30 J u l y 1999. 

10. O n 30 S e p t e m b e r 1999 M r Ress , w h o was u n a b l e to t a k e p a r t in t h e 
fu r the r cons ide ra t ion of the case, was rep laced by M r J . -P . Cos ta , 
subs t i t u t e j u d g e (Rule 24 § 5 (b ) ) . 

THE FACTS 

I . T H E C I R C U M S T A N C E S O F T H E CASE 

11. In 1930 the app l i can t ' s p a r e n t s had a house built in Bucha re s t . 
F rom 1939 onwards t h e y let the g r o u n d floor to the Mirescu b r o t h e r s , t he 
uncles of t he th i rd pa r ty i n t e rven ing in t he case , M r M i r c e a D a n Mirescu . 

12. In 1950 the S t a t e took possession of t he app l i can t ' s p a r e n t s ' house 
in B u c h a r e s t , a l legedly u n d e r D e c r e e no. 92/1950 on na t iona l i s a t ion . T h e 
app l i can t ' s p a r e n t s w e r e never in fo rmed of the g r o u n d s or legal basis for 
t ha t dep r iva t i on of p r o p e r t y . T h e y w e r e , however , al lowed to con t inue to 
live in one of the flats in the house as t e n a n t s of t he S t a t e . 

13. In 1973, p u r s u a n t to Law no. 4 /1973 , t he S ta te sold t he Mirescu 
b r o t h e r s t he flat which they h a d h i t h e r t o occupied as t e n a n t s . T h e 
i n t e rvene r , M r M i r c e a D a n Mirescu , a n d his s is ter , A.M.M., inhe r i t ed t he 
flat in 1988. After his s i s te r ' s d e a t h in 1997 t h e i n t e r v e n e r was left as t h e 
sole successor in t i t le to t he flat. 

A. A c t i o n for r e c o v e r y o f p o s s e s s i o n 

14. In 1993 the app l i can t , as t he benef ic iary of his p a r e n t s ' e s t a t e , 
b r o u g h t a n ac t ion in the B u c h a r e s t C o u r t of First I n s t ance (" the C o u r t of 
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Firs t I n s t ance" ) seek ing a dec l a r a t i on tha t t he na t iona l i sa t ion was null 
a n d void on the g r o u n d tha t D e c r e e no. 92/1950 provided t h a t t he 
p r o p e r t y of employees could not be na t iona l i sed a n d his p a r e n t s h a d b e e n 
employed a t the t i m e of the na t iona l i sa t ion of the i r house . It is not c lear 
from the d o c u m e n t s before t he C o u r t w h e t h e r t he appl ican t in formed the 
C o u r t of F i rs t I n s t a n c e of the sale by t he S t a t e to the Mirescu b r o t h e r s in 
1973. 

15. In a j u d g m e n t of 9 D e c e m b e r 1993 the C o u r t of Firs t I n s t a n c e held 
tha t t he na t iona l i sa t ion of the app l i can t ' s p a r e n t s ' house u n d e r 
D e c r e e no. 92/1950 h a d b e e n a m i s t a k e , as his p a r e n t s had be longed to a 
ca tegory of p e r s o n s whose p r o p e r t y t he d ec r ee e x e m p t e d from 
na t iona l i s a t ion . T h e cou r t w e n t on to hold t h a t t h e S t a t e h a d o b t a i n e d 
possession by du re s s a n d so could not rely on p resc r ip t ion to es tabl ish 
t i t le . It also ru led t h a t t he S t a t e could not have acqu i r ed t i t le to the 
house u n d e r D e c r e e no. 218/1960 or D e c r e e no. 712/1966 since those 
i n s t r u m e n t s had been c o n t r a r y to the C o n s t i t u t i o n s of 1952 a n d 1965 
respect ively. T h e cour t t he re fo re o r d e r e d the a d m i n i s t r a t i v e a u t h o r i t i e s 
- n a m e l y t he mayor of B u c h a r e s t a n d a S t a t e -owned company , C , which 
m a n a g e d S t a t e -owned hous ing - to r e t u r n t he house to the app l ican t . 

16. No appea l was lodged a n d the j u d g m e n t b e c a m e final and 
i r revers ib le since it could no longer be cha l l enged by way of a n o rd ina ry 
appea l . 

17. O n 31 M a r c h 1994 the mayor of B u c h a r e s t o r d e r e d the house to be 
r e t u r n e d to t he app l i can t a n d on 27 May 1994 the C. c o m p a n y compl ied . 

18. As of t ha t d a t e the appl icant ceased to pay r en t on t he flat he was 
occupying in the house . 

19. T h e app l ican t began paying land t ax on the house on 14 Apr i l 1994 
a n d c o n t i n u e d do ing so unt i l a d a t e in 1996 (see p a r a g r a p h 25 below). 

20. O n an u n k n o w n d a t e the P r o c u r a t o r - G e n e r a l of R o m a n i a , ac t ing at 
t he i n s t ance of M r M i r c e a D a n Mirescu , lodged an app l ica t ion (recurs in 
anulare) w i th t he S u p r e m e C o u r t of J u s t i c e t o have t he j u d g m e n t of 
9 D e c e m b e r 1993 q u a s h e d on the g r o u n d s t h a t t he C o u r t of First 
I n s t a n c e h a d exceeded its j u r i sd i c t ion in e x a m i n i n g t h e lawfulness of t he 
app l ica t ion of D e c r e e no. 92/1950. 

2 1 . T h e h e a r i n g before t h e S u p r e m e C o u r t of J u s t i c e was set down for 
22 F e b r u a r y 1995. M r Mi rcea D a n Mi rescu was not invi ted to t ake pa r t in 
t h e p roceed ings . O n t h e day of t he h e a r i n g , t h e app l ican t r e q u e s t e d a n 
a d j o u r n m e n t as his lawyer was absen t t h r o u g h i l lness. 

22. T h e S u p r e m e C o u r t of J u s t i c e refused t h a t r e q u e s t a n d p r o c e e d e d 
to h e a r ora l a r g u m e n t , af ter which it r ese rved j u d g m e n t unt i l 1 M a r c h 
1995, t he app l ican t be ing o r d e r e d to file w r i t t e n submiss ions before t h a t 
d a t e . 

23 . In those submiss ions , the app l ican t r e q u e s t e d t he S u p r e m e C o u r t 
of J u s t i c e to d i smiss the P r o c u r a t o r - G e n e r a l ' s app l ica t ion . H e a r g u e d , 
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first, t h a t Dec ree no. 92/1950 had been incompa t ib l e wi th t he 1948 
C o n s t i t u t i o n , bo th in t h a t it had b e e n publ i shed only in p a r t and in t h a t 
it had b r e a c h e d the pr inciple t h a t no e x p r o p r i a t i o n should be effected save 
in the public in t e re s t and af ter p a y m e n t of fair c o m p e n s a t i o n . Secondly, he 
s u b m i t t e d t h a t , since his p a r e n t s h a d b e e n employees a t t he t i m e of the 
na t iona l i sa t ion , the decision to na t iona l i se t he i r house had c o n t r a v e n e d 
the t e r m s of t he d e c r e e , which provided t h a t dwel l ings be long ing to 
employees could not be na t iona l i sed . Last ly, the app l i can t re l ied on 
Art ic le 21 of t he R o m a n i a n C o n s t i t u t i o n of 1991, which g u a r a n t e e s 
u n r e s t r i c t e d access to t he cour t s . 

24. O n 1 M a r c h 1995 the S u p r e m e C o u r t of J u s t i c e q u a s h e d the 
j u d g m e n t of 9 D e c e m b e r 1993 a n d d ismissed the app l i can t ' s c la im. It 
held t h a t p r o p e r t y could be acqu i r ed by way of legis la t ion, no ted t h a t t he 
S t a t e h a d t a k e n the house on the very day on which D e c r e e no. 92/1950 on 
na t iona l i sa t ion had come in to force and r e i t e r a t e d t h a t the m a n n e r in 
which t h a t dec ree had been appl ied could not be reviewed by the cour t s . 
Accordingly, the Bucha re s t C o u r t of F i rs t I n s t ance could not have found 
t h a t t he app l i can t was t he r ightful owner of the house wi thou t d i s to r t ing 
t he provis ions of t he d e c r e e , t hus exceed ing its powers a n d enc roach ing on 
those of t he l eg i s la tu re . T h e S u p r e m e C o u r t of J u s t i c e conf i rmed tha t 
f o rmer owners w e r e en t i t l ed to b r i n g act ions for recovery of possession 
bu t held t h a t t he app l i can t in t he case before it had not e s t ab l i shed his 
t i t l e , w h e r e a s t he S t a t e had d e m o n s t r a t e d t i t le u n d e r t he na t iona l i sa t ion 
dec ree . In any event , provision as to redress for any wrongful seizure of 
p r o p e r t y by the S t a t e would have to be m a d e in new legis lat ion. 

25. T h e r e u p o n , the t ax a u t h o r i t i e s in formed the app l ican t t h a t the 
house would be reclassif ied as S t a t e p r o p e r t y wi th effect from 2 April 1996. 

B. D e v e l o p m e n t s a f ter the a d o p t i o n o f t h e C o m m i s s i o n ' s report : 
p r o c e e d i n g s for r e s t i t u t i o n 

26. O n an unspecif ied d a t e t he app l i can t lodged an app l ica t ion for 
r e s t i t u t i o n wi th t he a d m i n i s t r a t i v e board es tab l i shed to deal with 
app l ica t ions lodged in B u c h a r e s t p u r s u a n t to Law no. 112/1995 ("the 
A d m i n i s t r a t i v e B o a r d " ) . H e s u b m i t t e d t h a t he had been dispossessed of 
his house in 1950 in b r e a c h of D e c r e e no. 92/1950 on na t iona l i sa t ion ; t ha t 
t he B u c h a r e s t C o u r t of First I n s t a n c e had held t h a t t h a t depr iva t ion of 
p r o p e r t y had been unlawful in a final j u d g m e n t of 9 D e c e m b e r 1993; and 
t h a t he was the re fo re en t i t l ed to be r e i n s t a t e d as the owner of the whole 
house . 

27. In a r epor t d r a w n up in N o v e m b e r 1997 the va lua t ion board 
es tab l i shed u n d e r Law no. 112/1995 va lued the app l i can t ' s house at 
274,621,286 R o m a n i a n lei ( R O L ) , of which the flat occupied by the 
app l ican t accoun ted for R O L 98,221,701. 
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28. O n 24 M a r c h 1998 the A d m i n i s t r a t i v e Board ves ted owner sh ip of 
t he flat r e n t e d by the app l ican t in h im a n d a w a r d e d h im financial 
c o m p e n s a t i o n for t he res t of t he house . H a v i n g r e g a r d to sect ion 12 of 
Law no. 112/1995, which pu t a ceil ing on c o m p e n s a t i o n , a n d to t he cei l ing 
appl icable in N o v e m b e r 1997 - R O L 225,718,800 - t h e Board a w a r d e d h im 
R O L 147,497,099. 

29. O n 14 May 1998 the appl ican t cha l l enged t h a t decision in t h e 
B u c h a r e s t C o u r t of Firs t I n s t a n c e , a t t a c k i n g the Boa rd ' s refusal to 
r e t u r n t h e whole house to h im a n d po in t ing out t ha t no g r o u n d s for t h a t 
refusal had been given. H e a r g u e d t h a t in his case , w h e r e t h e r e had been 
an unlawful depr iva t ion of p rope r ty , Law no. 112/1995 - which conce rned 
lawful exp ropr i a t i ons - did not apply. Accordingly, his only m e a n s of 
p r o t e c t i n g his r ight of p rope r ty was an ac t ion for recovery of possession. 
However , s ince he had a l r eady b r o u g h t such an ac t ion , and since the C o u r t 
of Firs t I n s t a n c e , in a final j u d g m e n t of 9 D e c e m b e r 1993, had held him to 
be t he owner of the house , he bel ieved h imse l f to be d e b a r r e d from 
b r ing ing a fresh ac t ion for recovery of possess ion. C o n s e q u e n t l y , he 
sought a dec l a r a t i on t h a t he was t he owner of t h e whole house and s t a t e d 
tha t he was not s eek ing c o m p e n s a t i o n u n d e r Law no. 112/1995. 

30. T h a t appl ica t ion was d i smissed on 21 Apri l 1999. T h e appl ican t 
a p p e a l e d and the p roceed ings a re c u r r e n t l y p e n d i n g in t he B u c h a r e s t 
C o u n t y C o u r t . 

II. R E L E V A N T D O M E S T I C LAW AND P R A C T I C E 

A. T h e C o n s t i t u t i o n 

3 1 . Art ic le 21 of t he R o m a n i a n C o n s t i t u t i o n provides : 

"Everyone shall be ent i t l ed to apply to the courts for pro tec t ion o f his r ights , f r e e d o m s 

or l e g i t i m a t e in teres t s . 

T h e e x e r c i s e of this right shall not be res tr ic ted by any s t a t u t e . 

B . Law n o . 5 9 / 1 9 9 3 a m e n d i n g t h e C o d e o f Civi l P r o c e d u r e 

32. T h e re levan t provisions of th is Act r ead : 

A r t i c l e 3 3 0 

"The P r o c u r a t o r - G e n e r a l may , of his own m o t i o n or on a n appl ica t ion by the Min i s t er 

of J u s t i c e , apply to the S u p r e m e Court of J u s t i c e for any final judic ia l dec i s ion to be 

q u a s h e d on any of the fo l lowing g r o u n d s : 

1. that the court in q u e s t i o n has e x c e e d e d its jur i sd ic t ion; 

2. ..." 
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A r t i c l e 3 3 0 , 

"An appl ica t ion for a judicial dec i s ion to be q u a s h e d m a y be m a d e at any t i m e . " 

C. Law n o . 17 o f 17 F e b r u a r y 1997 a m e n d i n g A r t i c l e 3 3 0 j o f the 
C o d e o f Civi l P r o c e d u r e 

33. Art ic le 330] was a m e n d e d as follows: 

"Article 330.,: A n appl ica t ion u n d e r Art ic le 3 3 0 § 1 for a judic ia l dec i s ion to be 

q u a s h e d m a y be m a d e w i th in six m o n t h s of the d a t e on which the judicial dec i s ion in 

q u e s t i o n b e c o m e s final ..." 

D . D e c r e e n o . 9 2 / 1 9 5 0 o n the n a t i o n a l i s a t i o n o f c e r t a i n i m m o v ­
ab le p r o p e r t y 

34. T h e re levant provisions of th is dec r ee read : 

A r t i c l e I 

"... in order to e n s u r e the proper m a n a g e m e n t of dwe l l ings which w e a l t h y capi ta l i s ts 

and exp lo i t er s w h o possess a large n u m b e r o f propert ies have a l lowed to fall into 

d i lap idat ion as a m e a n s of s a b o t a g e ; [and] 

In order to depr ive e x p l o i t e r s of an impor tant m e a n s of exp lo i ta t ion; 

T h e i m m o v a b l e property a p p e a r i n g in the s c h e d u l e s ... a n n e x e d to and f o r m i n g part 

of this d e c r e e shall be nat iona l i sed . T h e l isted property c o m p r i s e s : 

1. i m m o v a b l e property b e l o n g i n g to former industr ia l i s t s , o w n e r s of large e s t a t e s , 

b a n k e r s , owners of large t rad ing en terpr i se s and o t h e r r e p r e s e n t a t i v e s of the w e a l t h y 

capi ta l i s t c lass; 

2. i m m o v a b l e property b e l o n g i n g to rea l - e s ta te exp lo i t er s ..." 

A r t i c l e II 

"The i m m o v a b l e property o f workers , civil s ervants , smal l ar t i sans , persons working 

in in te l l ec tua l profess ions and ret ired p e r s o n s shal l be e x c l u d e d from the scope of this 

d e c r e e and shall not be nat iona l i sed ." 

E. D e c r e e n o . 5 2 4 o f 2 4 N o v e m b e r 1955 a m e n d i n g D e c r e e 
n o . 9 2 / 1 9 5 0 

35. T h e re levant provisions of this dec ree r ead : 

A r t i c l e X I 

"Subject to its ob l iga t ion to apply the cr i ter ia laid d o w n ... in Art ic le II [of D e c r e e 

no . 9 2 / 1 9 5 0 ] , the C a b i n e t m a y a m e n d t h e a n n e x e s [ c o n t a i n i n g the s c h e d u l e of 

i m m o v a b l e property to be n a t i o n a l i s e d ] to [ that ] decree . 

T h e C a b i n e t m a y a lso dec ide not to apply the na t iona l i sa t ion provis ions to any flat or 

[o ther ] i m m o v a b l e property ." 
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F. P o s i t i o n o f t h e S u p r e m e C o u r t o f J u s t i c e 

/. Case-law up to 2 February 1995 

36. In a n u m b e r of cases the Civil Division of t he S u p r e m e C o u r t of 
Jus t ice u p h e l d j u d g m e n t s of lower cour t s a s se r t i ng t he i r j u r i sd i c t ion to 
deal wi th c la ims conce rn ing immovab le p r o p e r t y t h a t had been 
na t iona l i sed , inc luding p rope r ty na t iona l i sed u n d e r D e c r e e no. 92/1950. 
In a j u d g m e n t of 9 M a r c h 1993 (no. 518) , for in s t ance , it held, on the 
issue w h e t h e r t he cour t s had power to dea l wi th cases conce rn ing the 
app l i ca t ion of D e c r e e no. 92/1950: 

"... in rul ing o n the appl icant ' s c la im for recovery of pos se s s ion , and in a l lowing it, the 

cour t s , which have g e n e r a l jur i sd ic t ion under the law to d e t e r m i n e civil d i s p u t e s , mere ly 

appl ied the t e r m s of the d e c r e e . T o be m o r e prec i se , they appl ied those of its provis ions 

that forbid the na t iona l i sa t ion of c er ta in i m m o v a b l e property and those which require 

such property to be r e t u r n e d in the event of a n e r r o n e o u s or i m p r o p e r appl ica t ion of the 

d e c r e e . " 

2. The departure from precedent of 2 February 1995 

37. O n 2 F e b r u a r y 1995 the full S u p r e m e C o u r t of J u s t i c e dec ided by a 
major i ty of twenty-five to twen ty to d e p a r t from the Civil Division's 
previous decis ions , holding: 

"[T]hc courts d o not have jur i sd ic t ion to i m p u g n D e c r e e no. 9 2 / 1 9 5 0 or to order that 

property nat iona l i s ed u n d e r its provis ions be r e t u r n e d l eg i s la t ion a l one can br ing the 

na t iona l i sa t ions carried out under D e c r e e no. 9 2 / 1 9 5 0 into accord wi th the provis ions of 

the present C o n s t i t u t i o n c o n c e r n i n g the right of proper ty ..." 

3. The departure from precedent of 28 September 1998 

38. O n 28 S e p t e m b e r 1998 the full S u p r e m e C o u r t of J u s t i c e 
u n a n i m o u s l y dec ided to d e p a r t from its ru l ing of 2 F e b r u a r y 1995 tha t 
t he cour t s did not have ju r i sd i c t ion in m a t t e r s conce rn ing in f r ingemen t s 
of t he r ight of p r o p e r t y c o m m i t t e d b e t w e e n 1944 a n d 1989. It held: 

" [ T ] h e courts have jur i sd ic t ion to e n t e r t a i n any ac t ion c o n c e r n i n g an a l l eged 

i n f r i n g e m e n t of the right of property or o ther r ights in rem w h e r e such an i n f r i n g e m e n t 

occurred b e t w e e n 1944 and 1989." 

G. P o s i t i o n o f t h e C o n s t i t u t i o n a l C o u r t 

39. O n 19 J u l y 1995 the C o n s t i t u t i o n a l C o u r t ru led on the 
cons t i tu t iona l i ty of a bill to r e g u l a t e t he legal s t a t u s of r e s iden t i a l 
p r o p e r t y which h a d passed in to S t a t e o w n e r s h i p . As to w h e t h e r t he 
owners of immovab le p r o p e r t y which the S t a t e h a d ves ted in itself 
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imprope r ly or wi thou t legal a u t h o r i t y could sue for r e t u r n of the i r 
p rope r ty or ob ta in c o m p e n s a t i o n , it held: 

"... T h e s i tua t ion is d i f ferent in re la t ion to dwe l l ings w h i c h b e c a m e S t a t e property 

through an unlawful admin i s t ra t ive act or s imply defacto - that is to say wi thout any 

legal authori ty , t h e State ' s o w n e r s h i p hav ing no basis in law. In s u c h c a s e s the 

individual's legal right to the property has never b e e n e x t i n g u i s h e d , w i th the result 

that , s ince the S t a t e is not the owner , such property c a n n o t be covered by a s t a t u t e 

w h o s e object is to r e g u l a t e the l ega l s t a t u s of dwe l l ings w h i c h have pas sed into S t a l e 

ownersh ip . In o t h e r words , ... the m e a s u r e s which the bill before us s eeks to in troduce 

are not appl icable to dwe l l ings not legal ly v e s t e d in I he S t a t e . 

If the bill were to treat the S t a t e as o w n i n g i m m o v a b l e proper ty w h i c h it had taken 

wi thout legal authori ty , it would be conferr ing o w n e r s h i p on the S ta te retrospect ive ly , or 

e lse in troduc ing a m e c h a n i s m not e n v i s a g e d by the 1991 C o n s t i t u t i o n for t rans forming 

individual o w n e r s h i p into S t a t e o w n e r s h i p , and that cannot be a c c e p t e d . 

It fol lows that this Court mus t a l low the object ion that this part of the bill, in so far as 

it dea l s wi th i m m o v a b l e property t a k e n wi thout l ega l author i ty by the S ta te or o ther 

artificial persons , is i n c o m p a t i b l e wi th the C o n s t i t u t i o n ... 

It is for P a r l i a m e n t to d e c i d e , w h e n a m e n d i n g the bill, w h e t h e r to m a k e provis ion for 

persons w h o have b e e n depr ived o f the ir dwe l l ings by the S t a t e w i thout l ega l authori ty , 

or for the successors in t it le o f such persons , to be able to benef i t from the Act if they 

choose not to e m b a r k on the s low, u n c e r t a i n and cost ly course of br ing ing a n ac t ion for 

recovery of posses s ion ..." 

H . Law n o . 112 o f 23 N o v e m b e r 1995 r e g u l a t i n g t h e l ega l s t a t u s o f 
c e r t a i n r e s i d e n t i a l p r o p e r t y ( c o m m e n c e d 29 J a n u a r y 1996) 

40. T h e re levan t provisions of this Act read : 

S e c t i o n 1 

"Individuals w h o formerly o w n e d res ident ia l property which passed lawful ly into the 

o w n e r s h i p of the S ta te or o f a n o t h e r artif icial person after 6 March 1945 and which was 

still in the p o s s e s s i o n of the S ta te or a n o t h e r artificial person on 22 D e c e m b e r 1989 shall 

be e n t i t l e d to benef i t , by way of reparat ion , from the m e a s u r e s in this Act. 

T h e provis ions of this Act shal l apply equal ly to the successors in t it le of such former 

o w n e r s , subject to e x i s t i n g s ta tu tory provis ions ." 

S e c t i o n 2 

"The persons referred to in s e c t i o n 1 shall be e n t i t l e d to re s t i tu t ion in the form o f the 

res torat ion to t h e m o f the o w n e r s h i p of Hats in which they current ly live as t e n a n t s or 

which are vacant . In respect of o ther Hals , those p e r s o n s shal l receive c o m p e n s a t i o n as 

provided in sec t ion 12 ..." 

S e c t i o n 13 

"The a m o u n t of c o m p e n s a t i o n to be awarded to former o w n e r s or the ir successors in 

t it le in respect of flats w h i c h have not b e e n r e t u r n e d to t h e m , or the sale price of such 
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Hats, as ihc case m a y be , shal l be d e t e r m i n e d in accordance w i th D e c r e e no. 9 3 / 1 9 7 7 , 

l eg i s la t ive D e c r e e no . 6 1 / 1 9 9 0 and Law no. 8 5 / 1 9 9 2 . T h e va lue of the a p p u r t e n a n t land 

shall be d e t e r m i n e d accord ing to the cr i ter ia ( D o c u m e n t 2665 of 2 8 February 1992) for 

ident i fy ing and va lu ing land held by S t a t e - o w n e d c o m m e r c i a l c o m p a n i e s ... T h e v a l u e s 

so d e t e r m i n e d shall be c o n v e r t e d to present -day levels by m e a n s of mul t ip l i ers w h i c h 

m a y not be lower than the rate of increase in the nat ional a v e r a g e salary over the 

re levant per iod. 

N e i t h e r the total va lue of a Hat which is r e t u r n e d nor the total a m o u n t of 

c o m p e n s a t i o n due for a flat w h i c h is not re turned and for the a p p u r t e n a n t land m a y 

e x c e e d the c u m u l a t i v e total o f the na t iona l average salary for e a c h year over the period 

of t w e n t y years exp ir ing on the d a t e o n which the c o m p e n s a t i o n is a s s e s s e d . 

W h e r e a flat w h o s e va lue , ca l cu la ted accord ing to the rules laid down in the first 

paragraph of this s ec t ion , e x c e e d s the total referred to in the s econd paragraph is 

r e turned , pursuant to s e c t i o n 2, to its former o w n e r , his he irs or l iving re lat ives to 

the s econd d e g r e e of consangu in i ty , those persons cannot be ob l iged to pay the 

d i f ference . 

T h e a m o u n t of c o m p e n s a t i o n d u e at present -day levels u n d e r the above provis ions 
shall be ca lcu la ted on the day o f p a y m e n t , o n the basis of the nat iona l average salary 
for the last m o n t h of the prev ious quar ter . 

For the purpose of i m p l e m e n t i n g this Act , an e x t r a b u d g e t a r y fund shall be 

e s tab l i shed , o n which the Minis try of F inance m a y draw and into which shall be paid: 

(a) the proceeds of the sa le of n o n - r e t u r n e d f lats , inc luding p a y m e n t s in full, 

d e p o s i t s , m o n t h l y i n s t a l m e n t s and interest ( l ess c o m m i s s i o n of 1% of the va lue of each 

f lat); and 

(b) the proceeds of g o v e r n m e n t bonds i ssued for the purpose o f f inanc ing the fund, 

as provided in Law no. 9 1 / 1 9 9 3 on publ ic borrowing. 

T h e above fund m a y be drawn on for the fo l lowing purposes , in order of priority: 

(a) to pay the c o m p e n s a t i o n d u e under the provis ions of this Act to o w n e r s or their 

successors in t i t le; 

(b) to r e d e e m the bonds i s sued and cover the e x p e n s e s en ta i l ed by the ir i ssue; and 

(c) to build h o u s i n g to be a l l oca ted in the first ins tance to t e n a n t s in the s i tua t ion 

referred to in sec t ion 5 ( 3 ) . " 

I. P o s i t i o n o f t h e e x e c u t i v e w i t h r e g a r d t o Law n o . 1 1 2 / 1 9 9 5 

4 1 . O n 23 J a n u a r y 1996 the g o v e r n m e n t a d o p t e d decision no. 20/1996 
i m p l e m e n t i n g Law no. 112/1995. T h e decision provided tha t immovab le 
p r o p e r t y which had passed into S t a t e owne r sh ip u n d e r a legislat ive 
provision was to be r e g a r d e d as p r o p e r t y legally ves ted in the S t a t e . It 
also specified t h a t Law no. 1 12/1995 did not apply to immovab le p ro ­
pe r ty he ld by the S t a t e w h e r e its t i t le was not based on any legislat ive 
provision. 

42. O n 18 F e b r u a r y 1997 the g o v e r n m e n t a d o p t e d decision no. 11/1997 
to s u p p l e m e n t decis ion no . 20/1996. Sect ion 1(3) of decis ion no. 11/1997 
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provided t h a t , in o rde r for p r o p e r t y to be def ined as having been acqu i r ed 
by the S t a t e u n d e r D e c r e e no. 92/1950, it had to have b e e n acqu i r ed in 
accordance wi th Art ic les I §§ 1-5 a n d II of t he d ec r ee a n d the pe r son 
re fe r red to in t he lists d r a w n u p u n d e r t he dec r ee as t h e owner of the 
p r o p e r t y had to have been the t r u e owner at the d a t e of the 
na t iona l i sa t ion . 

J. T h e l o w e r c o u r t s ' p o s i t i o n o n the a p p l i c a t i o n o f the res judicata 
p r i n c i p l e 

43. Fol lowing g o v e r n m e n t decis ion no. 11 of 18 F e b r u a r y 1997, former 
owners who had succeeded in o b t a i n i n g final cour t j u d g m e n t s o r d e r i n g 
the i r p r o p e r t y to be r e t u r n e d , only to see those j u d g m e n t s q u a s h e d by 
t h e S u p r e m e C o u r t of J u s t i c e on an e x t r a o r d i n a r y app l i ca t ion by the 
P r o c u r a t o r - G e n e r a l , b r o u g h t fresh ac t ions for recovery of possession. T h e 
p lea of res judicata ra ised in those new act ions was not t r e a t e d in t he s ame 
way by all cour t s , as a p p e a r s from the following. 

/. Judgment no. 5626 of 16 May 1997 of the Bucharest (2nd District) Court of 
First Instance (final and enforceable) 

"... the property sought to be recovered has a lready b e e n the subject m a t t e r o f 

p r o c e e d i n g s b e t w e e n the s a m e par t i e s , r e su l t ing in j u d g m e n t no. 2 1 2 of 12 J a n u a r y 

1994 (now final and e n f o r c e a b l e ) , in which this Court found for I.P. and dec lared him 

to be the o w n e r of the property ... 

T h e Procurator -Genera l appl ied for that j u d g m e n t to be q u a s h e d and on 

28 S e p t e m b e r 1995 the S u p r e m e Court of J u s t i c e did q u a s h it and s u b s t i t u t e d its own 

j u d g m e n t d i s m i s s i n g I.P.'s c la im ... 

... in accordance w i th Art ic le 1201 of the Civil C o d e , w h i c h provides that 'the principle 

of res judicata appl ies w h e r e a fresh ac t ion c o n c e r n i n g the s a m e subject m a t t e r , based on 

the s a m e cause of ac t ion , is c o m m e n c e d b e t w e e n the s a m e part ies a c t i n g in the s a m e 

capaci t ies ' , this Court finds that there have a lready b e e n p r o c e e d i n g s b e t w e e n these 

s a m e part ies in respect of the s a m e property and that those p r o c e e d i n g s have b e e n 

d e t e r m i n e d by the S u p r e m e Court of J u s t i c e ... 

... that b e i n g so , this Court a c c e p t s the p lea of res judicata and holds that it cannot 

e n t e r t a i n the p l a i n t i f f s c la im." 

2. Judgment no. 3276 of 10 December 1998 ofFdgdras Court of First Instance 
(appeal still possible) 

"... this Court finds that D e c r e e ito. 9 2 / 1 9 5 0 was unlawful ly appl ied to the bui ld ing 

o w n e d by the pla int i f f . . . , o rders that it be r e t u r n e d to her and d i s m i s s e s the p lea of res 

judicata ..." 
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K. Law n o . 2 1 3 o f 2 4 N o v e m b e r 1998 o n p u b l i c p r o p e r t y a n d the 
r u l e s g o v e r n i n g it 

44. T h e re levan t provisions of this Act read : 

Section 6 

" 1 . Property acqu ired by the S t a t e b e t w e e n 6 March 1945 and 22 D e c e m b e r 1989, 

provided that it passed into S t a t e o w n e r s h i p lawfully, that is to say in a m a n n e r not 

contrary to the C o n s t i t u t i o n , to in ternat iona l t rea t i e s to which R o m a n i a w a s a party or 

to any l eg i s la t ion in force at the t i m e at which it pas sed into S t a t e o w n e r s h i p , shall 

l ikewise form part of the public or private property of the S t a t e or o ther public 

au thor i t i e s . 

2. Save w h e r e it is governed by spec ia l reparat ion laws, property held by the S ta te 

w i thout valid legal authori ty , inc lud ing property acquired by way of a transact ion 

voidable for lack of true c o n s e n t , m a y be c l a i m e d by former owners or the ir successors 

in t i t le . 

3 . T h e cour t s have jurisdict ion to d e t e r m i n e w h e t h e r or not the legal author i ty is 
val id." 

PROCEEDINGS BEFORE THE COMMISSION 

45. M r B r u m à r e s c u appl ied to t he C o m m i s s i o n on 9 May 1995. H e 
al leged t h a t the S u p r e m e C o u r t of J u s t i c e had depr ived h im of access to 
a cour t wi th the power to enab l e h im to recover possession of his house , 
con t r a ry to Art ic le 6 § 1 of t he Conven t i on a n d Art ic le 1 of Protocol No. 1. 

46. T h e C o m m i s s i o n dec l a r ed the appl ica t ion (no. 28342/95) 
admiss ib le on 22 May 1997. In its r epo r t of 15 April 1998 ( former 
Art ic le 31 of the C o n v e n t i o n ) , it exp res sed the u n a n i m o u s opinion t h a t 
t h e r e had been violat ions of Ar t ic le 6 § 1 of t he C o n v e n t i o n a n d Art icle 1 
of Protocol No. 1. T h e full t ex t of t he C o m m i s s i o n ' s opin ion is r e p r o d u c e d 
as an a n n e x to this j u d g m e n t . 

FINAL SUBMISSIONS TO THE COURT 

47. T h e G o v e r n m e n t invi ted t he C o u r t to hold t h a t , owing to events 
which had occur red since t he C o m m i s s i o n had a d o p t e d its r e p o r t , t h e 
app l ican t had ceased to be a "v ic t im" of a violat ion of the Conven t ion a n d 
t h a t , in any event , he h a d not e x h a u s t e d d o m e s t i c r e m e d i e s . As to t he 
m e r i t s , they asked the C o u r t to d i smiss t he c o m p l a i n t s . 

T h e app l ican t r e q u e s t e d t he C o u r t to d ismiss t he G o v e r n m e n t ' s 
p r e l i m i n a r y object ions , to hold t h a t t h e r e had b e e n a violat ion of Art icle 6 
§ 1 of t he Conven t i on a n d of Ar t ic le 1 of Protocol No. 1 a n d to award him 
j u s t sat isfact ion u n d e r Art ic le 41 of t he Conven t ion . 
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T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N S 

A. W h e t h e r the a p p l i c a n t i s a "v ic t im" 

48. Accord ing to the G o v e r n m e n t , the new d e v e l o p m e n t s which had 
occur red af ter the admiss ibi l i ty decision of 22 M a y 1997 m e a n t t h a t the 
appl ican t was no longer a "v ic t im" wi thin t he m e a n i n g of Art ic le 34 of 
t he Conven t i on . 

T h e G o v e r n m e n t po in ted out t h a t the c la im filed by the appl ican t 
u n d e r Law no. 112/1995 h a d r e s u l t e d in t h e decision of 24 M a r c h 1998 
o r d e r i n g p a r t of t he house a t issue to be r e t u r n e d to the app l i can t and 
a w a r d i n g h im c o m p e n s a t i o n for t he pa r t not r e t u r n e d . T h a t 
c o m p e n s a t i o n was sufficient to d e b a r the appl ican t from con t inu ing to 
c la im to be t h e v ic t im of a violat ion (if any) of his r ight to peaceful 
en joyment of his possess ions . A l t h o u g h t h e p roceed ings w e r e still 
p e n d i n g as t he app l ican t h a d a p p e a l e d to t he cour t s aga ins t t he refusal 
to m a k e full r e s t i t u t ion , t he G o v e r n m e n t s u b m i t t e d t h a t it was not open 
to t he cour t s to d e t e r m i n e t he case in a m a n n e r less favourable to the 
app l ican t t h a n the decision of 24 M a r c h 1998. 

49. T h e appl ican t asked the C o u r t to p roceed wi th its e x a m i n a t i o n of 
t h e case . H e s u b m i t t e d t h a t he had been depr ived of his p r o p e r t y a n d tha t 
it had still not been r e t u r n e d to h im . H e also e m p h a s i s e d t h a t it had never 
been his wish to give u p the p r o p e r t y in ques t ion in r e t u r n for c o m p e n s a t i o n 
and tha t in any event t he a m o u n t of t h e p roposed c o m p e n s a t i o n was 
der i sory in view of t he va lue of t he house . T h e fact t h a t he h a d been 
a w a r d e d such c o m p e n s a t i o n could not , t he re fo re , depr ive h i m of his s t a t u s 
as a v ic t im, a s t a t u s which he h a d h a d a n d still possessed. 

50. It is the se t t l ed case- law of t he C o u r t t h a t t he word "v ic t im" in the 
con tex t of Art ic le 34 of the Conven t i on d e n o t e s the pe r son d i rec t ly affected 
by the act or omiss ion in issue, t he ex i s tence of a viola t ion of t he Conven t i on 
be ing conceivable even in t he absence of p re jud ice ; pre judice is re levant 
only in t he con tex t of Art ic le 4 1 . C o n s e q u e n t l y , a decis ion or m e a s u r e 
favourable to a n app l i can t is not in pr inciple sufficient to depr ive h im of 
his s t a t u s as a "v ic t im" unless t he na t iona l au tho r i t i e s have acknowledged , 
e i the r express ly or in s u b s t a n c e , a n d t h e n afforded r ed res s for, t he b r e a c h of 
the Conven t ion (see, a m o n g o t h e r a u t h o r i t i e s , the Liidi v. Swi tzer land 
j u d g m e n t of 1 5 J u n e 1992, Ser ies A no. 238, p. 18, § 3 4 ) . 

W i t h r e g a r d to t h e p r e s e n t case , t he C o u r t no tes t h a t t h e appl ican t is 
c u r r e n t l y in t he s a m e s i tua t ion as he was on 1 M a r c h 1995, since t h e r e has 
b e e n no final decision acknowledg ing , a t least in subs t ance , a n d r ed res s ing 
any viola t ion of t he Conven t i on caused by the j u d g m e n t of t he S u p r e m e 
C o u r t o f ju s t i ce . 
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As to t he compla in t c o n c e r n i n g the app l i can t ' s r ight of p rope r ty , t he 
appl ica t ion for r e s t i t u t i on m a d e af ter the S u p r e m e C o u r t of J u s t i c e ' s 
j u d g m e n t has not yet b e e n finally d e t e r m i n e d . A l though the decis ions 
a l r eady del ivered in t he course of those p roceed ings - which a r e not in 
themse lves the subject of c o m p l a i n t before the C o u r t - t end s o m e w h a t to 
a m e l i o r a t e t he app l i can t ' s posi t ion by r e t u r n i n g pa r t of the house in 
ques t i on to h im a n d c o m p e n s a t i n g h im for the p a r t not r e t u r n e d , and 
a l t h o u g h it is not imposs ib le t h a t t he app l i can t ' s c la im to have t he whole 
house r e t u r n e d to h im m a y even tua l ly succeed, t he fact r e m a i n s t h a t t he 
basis of those p roceed ings was precisely the s i tua t ion c r e a t e d by the 
S u p r e m e C o u r t of J u s t i c e ' s j u d g m e n t , n a m e l y t he a c c e p t a n c e t h a t the 
house had b e c o m e S t a t e p r o p e r t y aga in . As a resu l t , those p roceed ings 
canno t in any event en t i r e ly efface the consequences of the S u p r e m e 
C o u r t of J u s t i c e ' s j u d g m e n t for t he app l i can t ' s en joyment of his r igh t of 
p rope r ty , since if t h e house is r e t u r n e d to h im this will be done u n d e r 
different legal provisions from those unde r ly ing the compla in t now 
before t he C o u r t . 

T h e C o u r t observes , moreove r , t h a t t he app l i can t ' s c o m p l a i n t s do not 
only concern the S u p r e m e C o u r t of J u s t i c e ' s i n t e r f e rence wi th his r ight of 
p r o p e r t y bu t also r e l a t e to an a l leged violat ion of Art ic le 6 § 1 of t he 
Conven t i on caused by the s a m e j u d g m e n t . T h e appl ican t may 
unques t i onab ly c la im to be a v ic t im owing to t he q u a s h i n g of a jud ic ia l 
decision which was in his favour - a decis ion which had b e c o m e final -
a n d to t he ru l ing t h a t t he cou r t s h a d no ju r i sd ic t ion to e n t e r t a i n ac t ions 
for recovery of possession such as t h e one he had b r o u g h t . It r e m a i n e d 
impossible to b r ing ac t ions for recovery of possession before t he cour t s 
for several yea r s . 

Even if, as a resul t of new ru les a n d the S u p r e m e C o u r t of J u s t i c e ' s 
change of posi t ion, t h a t legal avenue is now avai lable in such 
c i r c u m s t a n c e s , the C o u r t cons iders t h a t it would be o n e r o u s to r equ i r e 
t he app l ican t to b r ing t he s a m e ac t ion for a second t ime , pa r t i cu l a r ly as, 
in view of the con t r ad ic to ry decis ions e m a n a t i n g from the R o m a n i a n 
cour t s , t he o u t c o m e of a new ac t ion for recovery of possession r e m a i n s 
u n c e r t a i n , r e g a r d be ing had to t h e pr inciple of res judicata. 

In these c i r c u m s t a n c e s , it is unden i ab l e t h a t the appl ican t is, as he 
a s se r t ed , still affected by the i m p u g n e d j u d g m e n t of the S u p r e m e C o u r t 
of J u s t i c e and con t inues to be the vict im of the viola t ions of the 
Conven t i on which he asse r t s flow from t h a t j u d g m e n t . 

T h e object ion m u s t t he re fo re be d ismissed . 

B. W h e t h e r d o m e s t i c r e m e d i e s have b e e n e x h a u s t e d 

51 . T h e G o v e r n m e n t also s u b m i t t e d t h a t the appl ica t ion was 
inadmiss ib le for n o n - e x h a u s t i o n of domes t i c r e m e d i e s . Whi le 
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acknowledg ing t h a t t h e r e was no effective m e a n s in R o m a n i a n law of 
cha l l eng ing the S u p r e m e C o u r t of J u s t i c e ' s j u d g m e n t of 1 M a r c h 1995, 
t he G o v e r n m e n t a r g u e d t h a t it was open to t he appl ican t to b r ing a new 
act ion for recovery of possession. A l t h o u g h t h a t r e m e d y had exis ted before 
t he C o m m i s s i o n dec la red t he appl ica t ion admiss ib le , it had become 
effective only after the en t ry in to force of Law no. 112/1995 (as 
i n t e r p r e t e d by g o v e r n m e n t decision no. 1 1/1997) a n d Law no. 213/1998 
on publ ic p rope r ty a n d af ter t he S u p r e m e C o u r t of J u s t i c e had d e p a r t e d 
from its own previous decisions on 28 S e p t e m b e r 1998. 

52. T h e C o u r t no tes t h a t t he G o v e r n m e n t first ra i sed th is object ion 
before t he C o m m i s s i o n on 7 Apri l 1998, af ter t he decis ion on the 
admiss ibi l i ty of t he appl ica t ion of 22 May 1997 and af ter s u b m i t t i n g the i r 
observa t ions on the m e r i t s to t he C o m m i s s i o n on 11 Ju ly 1997. 

53 . T h e C o u r t r e i t e r a t e s t h a t object ions of this kind should in pr inciple 
be ra i sed before t he admiss ib i l i ty of the appl ica t ion is e x a m i n e d (see, 
a m o n g o t h e r au tho r i t i e s , t h e C a m p b e l l a n d Fell v. t he U n i t e d K i n g d o m 
j u d g m e n t of 28 J u n e 1984, Ser ies A no. 80, p . 31 , § 57, a n d the Art ico v. 
I taly j u d g m e n t of 13 M a y 1980, Series A no. 37, pp . 13-14, § 27) . However , 
t he C o u r t does not cons ider it necessary to e x a m i n e w h e t h e r in the 
p r e s e n t case t h e r e a r e p a r t i c u l a r c i r c u m s t a n c e s p e r m i t t i n g the 
G o v e r n m e n t to ra ise t he object ion af ter t he admiss ib i l i ty s t age , since it 
cons iders t h a t the object ion is in any event i l l-founded. 

54. T h e C o u r t no tes t h a t before lodging his app l i ca t ion wi th the 
C o m m i s s i o n , t he appl ican t used the r e m e d y re fe r red to by the 
G o v e r n m e n t , n a m e l y a n ac t ion for recovery of possession. T h e n as now, 
t h a t r e m e d y exis ted a n d was effective, and the G o v e r n m e n t did not 
d i spu te t h a t . 

55. T h e C o u r t cons iders t h a t the G o v e r n m e n t , who a re respons ib le for 
t he q u a s h i n g of a final j u d g m e n t d e t e r m i n i n g an ac t ion for recovery of 
possession, c a n n o t now a r g u e t h a t t he app l ican t has failed to exhaus t 
d o m e s t i c r e m e d i e s because he has not b r o u g h t a fresh ac t ion for recovery 
of possession (see also p a r a g r a p h 50 above in fine). 

Accordingly, this p r e l i m i n a r y object ion m u s t be d i smissed . 

II. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

56. Accord ing to t he app l i can t , the S u p r e m e C o u r t of Jus t i ce ' s 
j u d g m e n t of 1 M a r c h 1995 infr inged Art ic le 6 § 1 of t he Conven t ion , 
which provides : 

"In the d e t e r m i n a t i o n of his civil r ights and ob l iga t ions everyone is e n t i t l e d to a 

fair ... h e a r i n g ... by [a] ... t r i b u n a l . . . " 

57. In his m e m o r i a l the app l ican t s u b m i t t e d t h a t t he S u p r e m e C o u r t 
of J u s t i c e ' s finding t h a t t he cour t s had no ju r i sd i c t ion to d e t e r m i n e an 
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ac t ion for recovery of possession was con t r a ry to the r ight of access to a 
cour t en sh r ined in Art ic le 21 of t he R o m a n i a n C o n s t i t u t i o n a n d to 
Ar t ic le 3 of the R o m a n i a n Civil C o d e , which dea ls wi th den ia l of j u s t i c e . 
H e also a r g u e d t h a t the S u p r e m e C o u r t of J u s t i c e ' s d i c t u m tha t he was not 
t h e owner of t he p r o p e r t y a t issue was in con t r ad ic t ion wi th t he g r o u n d on 
which it had allowed the app l i ca t ion to q u a s h the ea r l i e r decis ions , n a m e l y 
t h a t the cour t s had no ju r i sd ic t ion to dea l wi th t he m e r i t s of t he case . 

58 . T h e G o v e r n m e n t a d m i t t e d t h a t the app l ican t had b e e n refused 
access to t he cour t s bu t s u b m i t t e d t h a t t ha t refusal had been t e m p o r a r y 
a n d in any event jus t i f ied by the need to e n s u r e compl i ance wi th 
p rocedu ra l ru les and to p rese rve t he pr inciple of the s e p a r a t i o n of powers . 

59. In the C o m m i s s i o n ' s opinion, the r ight of access to a cour t m e a n t 
t h a t t h e r e m u s t be a jud ic ia l a v e n u e for c la ims conce rn ing civil r igh t s . 
H e n c e , t he q u a s h i n g of t he j u d g m e n t of 9 D e c e m b e r 1993 on the g r o u n d 
t h a t the cour t s could not e n t e r t a i n such an ac t ion had i m p a i r e d the very 
subs t ance of the r igh t of access to a cour t u n d e r Art ic le 6 § 1. 

60. T h e C o u r t m u s t t he re fo re e x a m i n e w h e t h e r the j u d g m e n t of 
1 M a r c h 1995 infr inged Art ic le 6 § 1 of t he Conven t ion . 

6 1 . T h e r ight to a fair h e a r i n g before a t r i b u n a l as g u a r a n t e e d by 
Art ic le 6 § 1 of t he C o n v e n t i o n m u s t be i n t e r p r e t e d in the l ight of t he 
P r e a m b l e to the Conven t ion , which dec la res , a m o n g o t h e r t h ings , t he 
ru le of law to be p a r t of t he c o m m o n h e r i t a g e of the C o n t r a c t i n g S t a t e s . 
O n e of t he f u n d a m e n t a l a spec t s of t he ru le of law is t he pr inciple of legal 
ce r t a in ty , which r e q u i r e s , inter alia, t h a t w h e r e the cour t s have finally 
d e t e r m i n e d an issue, t he i r ru l ing should not be called in to ques t ion . 

62. In t he p r e s e n t case t he C o u r t no tes t h a t at t he m a t e r i a l t i m e the 
P r o c u r a t o r - G e n e r a l of R o m a n i a - w h o was not a pa r t y to the p r o c e e d i n g s -
had a power u n d e r Ar t ic le 330 of t he C o d e of Civil P r o c e d u r e to apply for a 
final j u d g m e n t to be q u a s h e d . T h e C o u r t no tes t h a t t he exerc ise of t h a t 
power by the P r o c u r a t o r - G e n e r a l was not subject to any t ime- l imi t , so t h a t 
j u d g m e n t s were l iable to cha l lenge indefinitely. 

T h e C o u r t observes t h a t , by al lowing the app l ica t ion lodged u n d e r t h a t 
power, the S u p r e m e C o u r t of J u s t i c e set at n a u g h t an e n t i r e jud ic ia l 
process which had e n d e d in - to use t he S u p r e m e C o u r t of J u s t i c e ' s words 
- a jud ic ia l decis ion t h a t was " i r r eve r s ib le" and t hus res judicata - a n d 
which had , moreover , b e e n execu t ed . 

In apply ing the provisions of Ar t ic le 330 in t h a t m a n n e r , t he S u p r e m e 
C o u r t of J u s t i c e infr inged the pr inciple of legal ce r t a in ty . O n t h e facts of 
the p r e sen t case , t h a t ac t ion b r e a c h e d the app l i can t ' s r ight to a fair 
h e a r i n g u n d e r Art ic le 6 § 1 of the Conven t i on . 

T h e r e has t hus b e e n a v io la t ion of t h a t Ar t ic le . 
63 . Moreover , as r e g a r d s t he app l i can t ' s a l lega t ion t h a t he was 

depr ived of his r ight to be h e a r d by a t r i b u n a l , the C o u r t no tes t h a t t he 
S u p r e m e C o u r t of J u s t i c e , in its j u d g m e n t of 1 M a r c h 1995, held t h a t t he 
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app l i can t ' s claim a m o u n t e d to a t t a c k i n g a legislat ive i n s t r u m e n t , D e c r e e 
no . 92 /1950 on na t iona l i s a t i on . It c o n s e q u e n t l y held t h a t t h e case was not 
wi th in t he ju r i sd ic t ion of the cour t s and t h a t P a r l i a m e n t a lone could 
decide w h e t h e r t he na t iona l i s a t i on at issue had been lawful or not . 

64. N e v e r t h e l e s s , t h e S u p r e m e C o u r t of J u s t i c e s t a t e d in its j u d g m e n t 
t h a t the app l ican t was not t he owner of the p r o p e r t y in ques t ion . 

It is not t he C o u r t ' s task to review the j u d g m e n t of 1 M a r c h 1995 in the 
l ight of R o m a n i a n law or to cons ider w h e t h e r or no t t h e S u p r e m e C o u r t of 
J u s t i c e could itself d e t e r m i n e the m e r i t s of t h e case in view of t he powers 
ves ted in it u n d e r Ar t ic le 330 of the Code of Civil P r o c e d u r e . 

65 . T h e C o u r t no t e s t h a t t he ratio of t h e j u d g m e n t of 1 M a r c h 1995 was 
tha t the cour t s h a d no ju r i sd ic t ion wha t soeve r to decide civil d i spu te s such 
as t he act ion for recovery of possession in the i n s t an t case . It cons iders 
t h a t such a n exclusion is in i tself c o n t r a r y to t h e r ight of access to a 
t r i buna l g u a r a n t e e d by Art ic le 6 § 1 of t he C o n v e n t i o n (see, mutatis 
mutandis, t he Vas i lescu v. R o m a n i a j u d g m e n t of 22 M a y 1998, Reports of 
Judgments and Decisions 1998-III, pp . 1075-76, §§ 39-41) . 

T h e r e has thus been a violat ion of Art ic le 6 § 1 in this respec t also. 

III. ALLEGED V I O L A T I O N O F ARTICLE 1 O F P R O T O C O L No. 1 

66. T h e appl ican t compla ined tha t the S u p r e m e C o u r t of Jus t i ce ' s 
j u d g m e n t of 1 M a r c h 1995 had had the effect of infr inging his r ight to 
peaceful en joyment of his possessions as s ecu red by Art ic le 1 of 
Protocol No. 1, which provides : 

"Every natural or legal person is e n t i t l e d to the peaceful e n j o y m e n t of his possess ions . 

N o o n e shall be deprived of his posses s ions e x c e p t in the public in t eres t and subject to 

the condi t ions provided for by law and by the g e n e r a l pr inciples of in ternat iona l law. 

T h e p r e c e d i n g provis ions shal l not , however , in any way impair the right o f a S ta te to 

enforce such laws as it d e e m s neces sary to control the use of property in accordance wi th 

the g e n e r a l in teres t or to secure the p a y m e n t of t a x e s or o t h e r contr ibut ions or 

pena l t i e s ." 

A. W h e t h e r t h e r e was a p o s s e s s i o n 

67. T h e G o v e r n m e n t accep ted t h a t t he recogni t ion by a cour t of the 
app l i can t ' s t i t le on 9 D e c e m b e r 1993 r e p r e s e n t e d a "possess ion" for the 
pu rposes of Ar t ic le 1 of Pro tocol No . 1. However , at t he h e a r i n g on 
1 7 J u n e 1999 the G o v e r n m e n t ra ised for t he first t i m e the a r g u m e n t tha t 
t he j u d g m e n t of 9 D e c e m b e r 1993 h a d not c o n c e r n e d the g round floor, 
which had been sold by the S t a t e in 1973. 

68. In t he app l i can t ' s submiss ion , t he S t a t e could not lawfully have 
sold p rope r ty t h a t did not be long to it. Moreover , the t e n a n t s of the 
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ground-f loor flat could not have p u r c h a s e d it w i thou t ac t ing in bad faith 
s ince t h e y w e r e perfec t ly a w a r e t h a t t h e a p p l i c a n t ' s p a r e n t s h a d b e e n 
d ispossessed unlawfully. 

T h e i n t e rvene r s u b m i t t e d t h a t any possession of t he app l i can t ' s could 
no t inc lude t h e flat on t h e g r o u n d floor of t h e house since t h a t flat h a d 
b e e n p u r c h a s e d by his uncles in 1973 and he had i nhe r i t ed it. H e s t a t e d 
t h a t t he p u r c h a s e h a d been in accordance wi th the law as it s tood in 1973. 

69 . T h e C o u r t t akes no t e of t he fact t h a t t he app l i can t ' s t i t l e t o t h e flat 
on the g r o u n d floor of t he house is d i spu t ed by the i n t e rvene r . It po in ts 
ou t , however , t h a t the p roceed ings before it, b r o u g h t by t he app l ican t 
aga ins t t h e R o m a n i a n S t a t e , c a n only affect t he r igh t s a n d obl iga t ions of 
those p a r t i e s . T h e C o u r t also no tes t h a t t he i n t e r v e n e r was no t a p a r t y to 
a n y of the d o m e s t i c p roceed ings a t issue in t he p r e s e n t case , t he sole 
p a r t i e s t o those p roceed ings hav ing b e e n t h e app l i can t a n d the 
G o v e r n m e n t . 

70. T h e C o u r t considers tha t the appl icant had a "possession" for the 
purposes of Art icle 1 of Protocol No. 1. T h e C o u r t of First Ins t ance , in its 
j u d g m e n t of 9 D e c e m b e r 1993, es tabl ished tha t the house in ques t ion had 
been nat ional ised in breach of Decree no. 92/1950 on na t iona l i sa t ion and 
held, with re t rospect ive effect, t h a t t he appl icant , as his p a r e n t s ' successor in 
t i t le , was the lawful owner of t ha t house . T h e Cour t also notes tha t t ha t 
finding as to the appl icant ' s r ight was i r revocable. F u r t h e r m o r e , the 
appl icant had peaceful enjoyment of his possession, as its r ightful owner, 
from 9 D e c e m b e r 1993 to 1 March 1995. H e also paid rea l -proper ty taxes on it. 

B. W h e t h e r t h e r e was i n t e r f e r e n c e 

71 . In t he app l i can t ' s submiss ion , t he consequence of the q u a s h i n g of 
the j u d g m e n t of 9 D e c e m b e r 1993 was to m a k e it absolu te ly impossible for 
h im to asser t his r ight of p rope r ty , s o m e t h i n g which a m o u n t e d to 
in t e r f e rence wi th his r ight to peaceful en joyment of his possess ions . 

72. T h e G o v e r n m e n t s u b m i t t e d t h a t t he S u p r e m e C o u r t of J u s t i c e ' s 
j u d g m e n t , while not d e t e r m i n i n g the issue of the app l i can t ' s t i t le , had 
c r e a t e d short- l ived u n c e r t a i n t y as to it, a n d t hus c o n s t i t u t e d t e m p o r a r y 
in t e r f e rence wi th the app l i can t ' s r ight to peaceful en joyment of his 
possess ions . 

73. T h e C o m m i s s i o n observed t h a t the app l i can t ' s t i t le had b e e n 
recognised in a final j u d g m e n t , wi th t he resul t t h a t he could have 
l eg i t ima te ly expec t ed to have peaceful en joyment of his r igh t . T h e 
q u a s h i n g of t he j u d g m e n t of 9 D e c e m b e r 1993 a m o u n t e d to i n t e r f e r ence 
wi th t he app l i can t ' s r ight of p roper ty . 

74. T h e C o u r t acknowledges t h a t t h e S u p r e m e C o u r t of J u s t i c e did not 
i n t end to ru le on t he app l i can t ' s c la im to a p rope r ty r ight . However , t h e 
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C o u r t cons iders t h a t t h e r e has been an in t e r f e rence wi th t he app l i can t ' s 
r ight of p r o p e r t y as g u a r a n t e e d by Art ic le 1 of Protocol No . 1, in t h a t the 
S u p r e m e C o u r t of J u s t i c e ' s j u d g m e n t of 1 M a r c h 1995 q u a s h e d the final 
j u d g m e n t of 9 D e c e m b e r 1993, ves t ing the house in t he app l i can t , even 
t h o u g h the j u d g m e n t had been execu ted . 

C. W h e t h e r the i n t e r f e r e n c e was j u s t i f i e d 

75. It r e m a i n s to be a s c e r t a i n e d w h e t h e r or not t h e i n t e r f e r ence found 
by the C o u r t v io la ted Art icle 1 of Protocol No. 1. Th i s necess i t a t e s 
d e t e r m i n i n g w h e t h e r , as t h e G o v e r n m e n t s u b m i t , t he in t e r f e rence in 
ques t ion fell u n d e r t he first s en tence of t he first p a r a g r a p h of Art icle 1 
on the g r o u n d s t h a t t h e j u d g m e n t of t he S u p r e m e C o u r t of J u s t i c e 
a m o u n t e d n e i t h e r to a formal depr iva t ion of the app l i can t ' s possessions 
nor to a cont ro l of the i r use or w h e t h e r , as t he C o m m i s s i o n found, the 
case conce rns a depr iva t ion of p rope r ty covered by the second s e n t e n c e of 
t h e first p a r a g r a p h of t h a t Ar t ic le . 

76. T h e C o u r t recal ls t h a t in d e t e r m i n i n g w h e t h e r t h e r e has been a 
dep r iva t ion of possessions wi th in the second " r u l e " , it is necessa ry not 
only to cons ider w h e t h e r t h e r e has b e e n a fo rmal t a k i n g or exp ropr i a t i on 
of p r o p e r t y but to look beh ind the a p p e a r a n c e s and inves t iga te the 
rea l i t ies of t he s i t ua t ion compla ined of. Since the C o n v e n t i o n is i n t ended 
to g u a r a n t e e r igh ts t h a t a re "prac t ica l and effective", it has to be 
a s c e r t a i n e d w h e t h e r the s i tua t ion a m o u n t e d to a de facto expropr i a t ion 
(see t he S p o r r o n g and L o n n r o t h v. Sweden j u d g m e n t of 23 S e p t e m b e r 
1982, Ser ies A no. 52, pp . 24-25, § 63 , a n d the Vas i lescu j u d g m e n t cited 
above, p . 1078, § 5 1 ) . 

77. T h e C o u r t n o t e s t h a t , in t he p r e s e n t case , t h e j u d g m e n t of the 
C o u r t of First I n s t a n c e , o r d e r i n g the a d m i n i s t r a t i v e a u t h o r i t i e s to r e t u r n 
the house to t he app l i can t , b e c a m e final a n d i r revocable a n d t h a t , in 
compl iance wi th t h e j u d g m e n t , t he mayor of B u c h a r e s t o r d e r e d the 
house to be r e t u r n e d to the app l ican t , an o r d e r which was given effect by 
the C. c o m p a n y in May 1994. T h e C o u r t fu r the r no tes t h a t , as of t h a t da t e , 
the app l ican t ceased to pay ren t on t he flat he was occupying in t he house 
and t h a t from Apri l 1994 unt i l Apri l 1996 the app l ican t paid land t a x on 
the house . T h e C o u r t observes tha t t he effect of t he j u d g m e n t of the 
S u p r e m e C o u r t of J u s t i c e was to depr ive t he app l ican t of all the fruits of 
the final j u d g m e n t in his favour by hold ing t h a t t he S t a t e had 
d e m o n s t r a t e d its t i t l e to t he house u n d e r t h e na t iona l i sa t ion d e c r e e . 
Fol lowing t h a t decis ion, the appl ican t was in fo rmed t h a t t he house would 
aga in be classified as S t a t e p r o p e r t y wi th effect from April 1996. In 
consequence of t he j u d g m e n t of t h e S u p r e m e C o u r t of J u s t i c e , the 
app l ican t was accordingly depr ived of t h e r igh t s of owner sh ip of the 
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house which had b e e n ves ted in him by v i r tue of t he final j u d g m e n t in his 
favour. In pa r t i cu la r , he was no longer able to sell, devise , d o n a t e or 
o the rwise dispose of the p roper ty . In these c i r c u m s t a n c e s , the C o u r t 
finds t h a t t he effect of t he j u d g m e n t of t h e S u p r e m e C o u r t of J u s t i c e was 
to depr ive t he appl ican t of his possessions wi th in t he m e a n i n g of t he 
second s en t ence of t he first p a r a g r a p h of Art ic le 1 of Protocol No. 1. 

78. A t a k i n g of p rope r ty wi th in this second rule can only be jus t i f ied if 
it is shown, inter alia, to be "in the publ ic i n t e r e s t " and "subject to the 
condi t ions provided for by law". Moreover , any in t e r f e r ence wi th the 
p r o p e r t y m u s t also satisfy the r e q u i r e m e n t of p ropor t iona l i ty . As t h e 
C o u r t has r epea t ed ly s t a t ed , a fair ba lance m u s t be s t ruck be tween the 
d e m a n d s of t he g e n e r a l i n t e r e s t of t h e c o m m u n i t y a n d the r e q u i r e m e n t s 
of the p ro tec t ion of t he individual ' s f u n d a m e n t a l r i gh t s , t he sea rch for 
such a fair ba l ance be ing i n h e r e n t in t he whole of t he Conven t i on . T h e 
C o u r t f u r t h e r recal ls t h a t the r equ i s i t e ba l ance will not be s t ruck w h e r e 
t he pe r son conce rned bea r s an individual and excessive b u r d e n (see t he 
S p o r r o n g a n d L o n n r o t h j u d g m e n t c i ted above, pp . 26-28, §§ 69-74) . 

79. T h e C o u r t , like the C o m m i s s i o n , observes t h a t no jus t i f ica t ion has 
been offered for t he s i tua t ion b r o u g h t abou t by t he j u d g m e n t of t he 
S u p r e m e C o u r t of J u s t i c e . In pa r t i cu l a r , n e i t h e r t he S u p r e m e C o u r t of 
J u s t i c e i tself nor t he G o v e r n m e n t have sought to just i fy t he dep r iva t ion 
of p r o p e r t y on subs tan t ive g r o u n d s as be ing "in the publ ic i n t e r e s t " . T h e 
C o u r t f u r the r no tes t h a t t he app l ican t has now been depr ived of t h e 
owne r sh ip of the p r o p e r t y for more t h a n four years wi thou t be ing paid 
c o m p e n s a t i o n ref lec t ing its t r u e va lue , a n d t h a t his efforts t o recover 
owne r sh ip have to d a t e proved unsuccessful . 

80. In t he se c i r c u m s t a n c e s , even a s s u m i n g tha t t he t a k i n g could be 
shown to serve some publ ic i n t e re s t , t h e C o u r t finds tha t a fair b a l an ce 
was upse t a n d t h a t the app l ican t bore a n d con t inues to b e a r an individual 
a n d excessive b u r d e n . T h e r e h a s accordingly b e e n a n d c o n t i n u e s t o be a 
viola t ion of Art ic le 1 of Protocol No. 1. 

IV. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

81 . Ar t ic le 41 of the Conven t i on provides : 

"If t h e Court finds that there has b e e n a v io lat ion o f t h e C o n v e n t i o n or the Protoco l s 
t h e r e t o , and if the internal law of the H i g h C o n t r a c t i n g Party c o n c e r n e d a l lows only 
partial reparat ion to be m a d e , the Court shal l , if necessary , afford jus t sa t i s fact ion to 
the injured party." 

82. T h e appl ican t sought r e s t i t u t i on of t he p r o p e r t y at issue. Should 
r e s t i t u t i o n not be g r a n t e d , he c la imed a sum equiva len t to t he c u r r e n t 
va lue of his p r o p e r t y - namely , accord ing to the expe r t r epor t he 
s u b m i t t e d to the C o u r t , 3,681,000,000 R o m a n i a n lei ( R O E ) . In respec t of 
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non-pecun ia ry d a m a g e he sought 75,000 U n i t e d S t a t e s dol lars ( U S D ) . H e 

also c l a imed R O L 26,000,150 for legal fees i ncu r r ed in t he p roceed ings 

before t he S t r a s b o u r g ins t i tu t ions a n d R O L 1,543,650, U S D 500 a n d 300 

F rench francs in respec t of var ious expenses i ncu r r ed in t he p roceed ings 

before the C o u r t , inc luding the expense of a p p e a r i n g a t the h e a r i n g on 

17 J u n e 1999. 

¡33. T h e G o v e r n m e n t s u b m i t t e d t h a t any award for p e c u n i a r y d a m a g e 

would be unjus t as t he app l i can t ' s c la im to his house in t he domes t i c 

cour t s could still succeed . In any event , t he m a x i m u m s u m which could 

be a w a r d e d was U S D 69,480, which r e p r e s e n t e d , accord ing to t he exper t 

r epo r t t hey s u b m i t t e d to t he C o u r t , t he m a r k e t va lue of t he house less the 

va lue of the flat occupied by the app l i can t . 

As r e g a r d s non -pecun ia ry d a m a g e , t he G o v e r n m e n t m a i n t a i n e d tha t 

t h e r e were no g r o u n d s for an award . 

T h e y exp res sed t he i r wil l ingness to r e i m b u r s e the app l ican t for any 

costs and expenses which he could justify, less the sums he had received 

by way of legal aid. 

84. In t he c i r c u m s t a n c e s of the case , t he C o u r t cons iders t h a t the 

ques t i on of t he app l ica t ion of Art ic le 41 is not r e a d y for decision. It is 

t he re fo re necessary to reserve the ques t ion , d u e r e g a r d be ing had to the 

possibil i ty of an a g r e e m e n t be tween the r e s p o n d e n t S t a t e a n d the 

app l ican t (Rule 75 §§ 1 a n d 4 of t he Rules of C o u r t ) . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e h a s b e e n a violat ion of Art ic le 6 § 1 of the Conven t ion 

by r eason of t he lack of a fair h e a r i n g ; 

2. Holds t h a t t h e r e has b e e n a viola t ion of Art ic le 6 § 1 of the Conven t i on 

by reason of t he refusal of the r ight of access to a cour t ; 

3. Holds t h a t t h e r e has been a violat ion of Art ic le 1 of Protocol No . 1; 

4. Holds t h a t t he q u e s t i o n of the app l ica t ion of Art ic le 41 is not r e a d y for 

decision; 

accordingly, 

(a) reserves t he said ques t i on in whole ; 

(b) invites t h e G o v e r n m e n t a n d the app l ican t to submi t , w i th in the 

fo r thcoming t h r e e m o n t h s , the i r w r i t t e n observa t ions on the m a t t e r 

and , in pa r t i cu l a r , to notify the C o u r t of any a g r e e m e n t t h a t they 

migh t reach ; 

(c) reserves t he fu r the r p r o c e d u r e and delegates to t he P r e s i d e n t of the 

G r a n d C h a m b e r power to fix t he s a m e if need be. 
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D o n e in Engl ish a n d in F r e n c h , and de l ivered at a publ ic h e a r i n g in t he 
H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on 28 O c t o b e r 1999. 

Luz ius WILDHABER 
P r e s i d e n t 

M a u d DE BOER-BUQUICCHIO 
D e p u t y R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of the Conven t i on and Rule 74 § 2 of 
t he Ru les of C o u r t , t he following s e p a r a t e opinions a re a n n e x e d to th is 
j u d g m e n t : 

(a) concu r r i ng opinion of M r Rozakis ; 
(b) concu r r i ng opin ion of Sir Nicolas B r a t z a j o ined by M r Zupanc ic . 

L . W . 

M.B. 
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CONCURRING OPINION OF JUDGE ROZAKIS 

A l t h o u g h I voted in favour of a double viola t ion of Art ic le 6 § 1 of the 
Conven t i on in t he p re sen t case, I believe t h a t , in real i ty , t he two aspec t s of 
t he violat ion a r e in t r ins ical ly l inked a n d t h a t t hey b o t h cons t i t u t e an 
in f r ingemen t of the r igh t to a cour t , or of access to a cour t . 

T h e major i ty of t he C o u r t found t h a t the fact t h a t t he S u p r e m e C o u r t 
of J u s t i c e of R o m a n i a "set at n a u g h t an en t i r e jud ic ia l process which had 
ended in ... a jud ic ia l decis ion t h a t was ' i r revers ib le ' and t hus res judicata -
and which had , moreove r , been execu ted" , " infr inged the pr inciple of legal 
c e r t a i n t y " and t hus " b r e a c h e d the app l i can t ' s r ight to a fair h e a r i n g u n d e r 
Art ic le 6 § 1 of t he C o n v e n t i o n " . 

I see th ings from a different ang le : t he not ion of a r igh t to a cour t , or a 
r ight of access to a cour t , has developed in t he case- law of t he E u r o p e a n 
Cour t of H u m a n Righ t s to cover a var ie ty of c i r c u m s t a n c e s in which an 
individual is den ied , t h r o u g h ac ts or omiss ions of publ ic a u t h o r i t i e s , t he 
oppo r tun i t y to have a civil d i spu t e or a c r imina l c h a r g e definitively 
d e t e r m i n e d by a cour t of j u s t i c e . T h e exis t ing case-law indica tes t h a t the 
not ion of a r ight to a cour t , or of access to a cour t , is not by any m e a n s 
l imi ted to t he s t age of i n s t i t u t i n g p roceed ings or hav ing a charge 
d e t e r m i n e d t h r o u g h a jud ic ia l p r o c e d u r e bu t also includes the r ight to a 
cour t t h a t can effectively impose its verdict or decis ion and a d m i n i s t e r 
justice u n o b s t r u c t e d by e x t e r n a l i n t e r f e rences . T h e r igh t to a cour t is 
not , t he re fo re , mere ly a t heo re t i ca l r ight to have a na t iona l j u d g e deal 
wi th one ' s case bu t also includes t h e l eg i t ima te expec t a t i on t h a t a final 
j u d g m e n t m u s t be r e spec t ed by the domes t i c a u t h o r i t i e s and , the re fo re , 
be i m p l e m e n t e d . 

In t he c i r c u m s t a n c e s of the p r e s e n t case , the appl ican t had the r ight to 
go before a cour t to have the d i spu t e b e t w e e n h imse l f a n d the S t a t e 
d e t e r m i n e d . H e also avai led himself, in the p r o p e r m a n n e r , of his ability 
to have a j u d g m e n t wi th the s t a t u s of res judicata execu ted , a n d of the 
consequen t r e s to r a t i on of the owne r sh ip of his p rope r ty . But his r ight to 
a cour t b e c a m e il lusory w h e n the P r o c u r a t o r - G e n e r a l and the S u p r e m e 
C o u r t i n t e rvened , apply ing Art ic le 330 of t he Code of Civil P rocedu re , 
a n d effaced the j u d g m e n t of the first-instance cour t a n d its beneficial 
consequences . W h e n a legal sys tem accords a cour t the power to issue 
final j u d g m e n t s bu t t h e n allows its decis ions to be annu l l ed by 
s u b s e q u e n t p r o c e d u r e s , not only does legal c e r t a i n t y suffer, bu t t he very 
ex is tence of t h a t cour t is called in to ques t ion since, in essence , it has no 
power at all definit ively to d e t e r m i n e a legal issue. 

It is, t he re fo re , d i s p u t a b l e w h e t h e r a person going before such a court 
to have his d i spu t e d e t e r m i n e d is, in rea l t e r m s , enjoying the r ight to a 
cour t and of access to a cour t . 
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C O N C U R R I N G O P I N I O N O F J U D G E S i r N i c o l a s B R A T Z A 
J O I N E D B Y J U D G E Z U P A N C I C 

I s h a r e t he view of t he o t h e r m e m b e r s of t he C o u r t t h a t t h e r e has in t he 
p r e s e n t case b e e n a violat ion of Ar t ic le 6 of t h e Conven t i on on two 
s e p a r a t e g r o u n d s as well as a violat ion of Art ic le 1 of Protocol No . 1. I a m 
also in s u b s t a n t i a l a g r e e m e n t wi th the r e a s o n i n g in t he C o u r t ' s j u d g m e n t 
in r e spec t of t he two Art ic les a n d confine myself to a few s u p p l e m e n t a r y 
r e m a r k s on the first aspec t of t he Ar t ic le 6 compla in t . 

T h e C o u r t has found tha t , in apply ing the provisions of Art ic le 330 of 
t he Code of Civil P r o c e d u r e , t he S u p r e m e C o u r t of J u s t i c e " infr inged the 
pr inciple of legal c e r t a i n t y " and t h a t , on the facts of t he p r e s e n t case , 
" t h a t ac t ion b r e a c h e d t h e app l i can t ' s r ight to a fair h e a r i n g u n d e r 
Art ic le 6 § 1 of t he C o n v e n t i o n " (see p a r a g r a p h 62 of the j u d g m e n t ) . 

I do not r e g a r d this r e a s o n i n g as a l t o g e t h e r sat isfactory, t h e C o u r t in 
expres s ing this view hav ing n e i t h e r d r a w n on ex is t ing case- law nor fully 
exp la ined the r e l a t ionsh ip b e t w e e n the two concepts of " legal c e r t a i n t y " 
and "fair t r i a l " . 

It is, I cons ider , possible to see the connec t ion as one involving the 
pr inciple of equa l i ty of a r m s b e t w e e n p a r t i e s to legal p roceed ings , which 
is a f u n d a m e n t a l r e q u i r e m e n t of a fair t r i a l . J u s t as t he pr inciple of 
equa l i ty of a r m s m a y be b r e a c h e d if, in p roceed ings involving the S t a t e , 
the l eg i s la tu re in te r fe res wi th t he a d m i n i s t r a t i o n of j u s t i c e in a way 
des igned to inf luence t he jud ic ia l d e t e r m i n a t i o n of t he d i spu t e (see t h e 
S t r a n G r e e k Ref iner ies a n d S t ra t i s A n d r e a d i s v. Greece j u d g m e n t of 
9 D e c e m b e r 1994, Ser ies A no. 301-B), so, it m a y be a r g u e d , equa l i ty of 
a r m s m a y be upse t w h e r e , as h e r e , in p roceed ings involving the S t a t e , 
power is confe r red by Art ic le 330 of the Code on the P r o c u r a t o r - G e n e r a l , 
as a S t a t e official, to apply at any t i m e to a n n u l a j u d g m e n t in favour of t h e 
p r iva te individual which has b e c o m e final a n d b ind ing . 

For my p a r t , however , I p re fe r to view the issue of t he use of Art ic le 330 of 
t he C o d e no t as involving a b r e a c h of the p r o c e d u r a l r e q u i r e m e n t s of fair 
t r ia l as such bu t r a t h e r as an in f r ingemen t of t he " r igh t to a cou r t " , of which 
the r ight of access , t h a t is the r ight to i n s t i t u t e p roceed ings before cour t s in 
civil m a t t e r s , cons t i t u t e s one aspec t (see, for e x a m p l e , the Phil is v. G r e e c e 
(no. 1) j u d g m e n t of 27 A u g u s t 1991, Ser ies A no. 209, pp . 20-21, § 59). 

In its H o r n s b y v. G r e e c e j u d g m e n t of 19 M a r c h 1997 (Reports of 
Judgments and Decisions 1997-11), t he C o u r t uphe ld t he c la im of t h e 
app l i can t s t h a t t he a d m i n i s t r a t i v e a u t h o r i t i e s ' refusal to comply wi th t he 
S u p r e m e A d m i n i s t r a t i v e C o u r t ' s j u d g m e n t s had infr inged the i r r ight to 
effective jud ic ia l p ro t ec t i on of t he i r civil r i gh t s in b reach of Art ic le 6 § 1. 
T h e C o u r t , having r e i t e r a t e d its e s t ab l i shed case- law t h a t Art ic le 6 
embod ie s t h e " r igh t to a cour t " , con t i nued as follows: 
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"However , that r ight would be i l lusory if a C o n t r a c t i n g S ta te ' s d o m e s t i c legal s y s t e m 

a l lowed a final, b ind ing judic ia l dec i s ion to r e m a i n inoperat ive to the d e t r i m e n t o f one 

party. It wou ld be inconce ivable that Art ic le 6 § I shou ld descr ibe in deta i l procedural 

g u a r a n t e e s afforded to l i t igants - proceed ings that are fair, publ ic and e x p e d i t i o u s -

wi thout p r o t e c t i n g the i m p l e m e n t a t i o n of judic ia l dec i s ions ; to c o n s t r u e Art ic le 6 as 

be ing c o n c e r n e d exc lus ive ly wi th acces s to a court and the conduct of proceed ings 

would be l ikely to lead to s i tua t ions i n c o m p a t i b l e wi th the principle of the rule of law 

which the C o n t r a c t i n g S t a t e s undertook to respect w h e n they ratif ied the C o n v e n t i o n 

( see , mutatis mutandis, the C o l d e r v. the U n i t e d K i n g d o m j u d g m e n t of 21 February 1975, 

Ser ies A no. 18, pp. 16-18, §§ 34 -36 ) . E x e c u t i o n of a j u d g m e n t g iven by any court mus t 

therefore be r e g a r d e d as an integra l part of the 'trial' for the p u r p o s e s of Artic le 6; 

moreover , the Court has a lready a c c e p t e d this principle in cases c o n c e r n i n g the length 

of p r o c e e d i n g s ( s ee , m o s t recent ly , the Di P e d e v. Italy and Zappia v. Italy j u d g m e n t s of 

26 S e p t e m b e r 1996, Reports ojJudgments and Decisions 1996-FV, pp. 1383-84, §§ 2 0 - 2 4 , and 

pp. 1410-11 , §§ 16-20 respect ive ly ) ." (loc. cit . , pp. 5 1 0 - 1 1 , § 40) 

Whi le t he con tex t of t he p r e s e n t case is, of course , d i f ferent , it a p p e a r s 
to me tha t ana logous r e a s o n i n g appl ies . T h e r ight of a l i t igant to a cour t 
would in my view s imilar ly be il lusory if a C o n t r a c t i n g S t a t e ' s legal sys tem 
allowed a jud ic ia l decision which had b e c o m e final and b ind ing to be 
annu l l ed by t he S u p r e m e C o u r t of J u s t i c e on an appl ica t ion m a d e by the 
P r o c u r a t o r - G e n e r a l w i thou t any limit of t i m e . T h i s is all t he m o r e so 
w h e r e , as h e r e , t he j u d g m e n t of the B u c h a r e s t C o u r t of Firs t Ins tance 
had not only become final a n d enforceable bu t had ac tua l ly been 
enforced by t he re levan t au tho r i t i e s which had o rde red t he house to be 
r e s t o r e d to t he app l ican t , an o rde r which h a d been compl ied wi th several 
m o n t h s before t he appl ica t ion for a n n u l m e n t was lodged. 

Whi le I a g r e e t h a t t he pr inciple of legal c e r t a i n t y is a pr inc ip le of 
f u n d a m e n t a l i m p o r t a n c e , w h e r e , as in t he p r e s e n t case , t he b r e a c h of the 
pr inciple consis ts in t he g r a n t of power to a n n u l wi thou t l imit of t ime a 
final, b ind ing and e x e c u t e d j u d g m e n t , the b r e a c h is to be seen in my view 
as an in f r i ngemen t of t he " r igh t to a c o u r t " g u a r a n t e e d by Art ic le 6 of the 
Conven t ion . 
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A. C o m p l a i n t s d e c l a r e d a d m i s s i b l e 

38. T h e Commis s ion has dec la red admiss ib le the app l ican t ' s 
c o m p l a i n t s conce rn ing : 

(a) the S u p r e m e C o u r t of J u s t i c e ' s a l leged refusal to allow the 
app l ican t access to a t r i b u n a l ; and 

(b) t he a l leged i n f r i ngemen t of t he app l i can t ' s r ight to peaceful 
en joyment of his possess ions . 

B. P o i n t s at i s s u e 

39. T h e issues before t he C o m m i s s i o n a r e , t he re fo re : 
(a) w h e t h e r t h e r e has been a viola t ion of Ar t ic le 6 § 1 of the 

Conven t ion ; a n d 
(b) w h e t h e r t h e r e has b e e n a viola t ion of Art ic le 1 of Protocol No. 1. 

C. As r e g a r d s A r t i c l e 6 § 1 o f the C o n v e n t i o n 

40. T h e app l i can t compla ined t h a t he h a d been depr ived of access to a 
t r i buna l capab le of dea l ing wi th his c la im to be the owner of the house . H e 
rel ied on Art ic le 6 § 1 of t he Conven t ion , which provides : 

" 1. In the d e t e r m i n a t i o n of his civil r ights and ob l igat ions everyone is e n t i t l e d to a 

fair and public h e a r i n g w i t h i n a reasonable t i m e by an i n d e p e n d e n t and impart ia l 

tribunal e s t a b l i s h e d by law ..." 

4 1 . Accord ing to t he app l i can t , t he S u p r e m e C o u r t o f ju s t i ce ' s finding 
t h a t t he cour t s had no ju r i sd i c t ion to d e t e r m i n e cases conce rn ing the 
legal i ty of na t iona l i s a t ions ca r r ied out u n d e r t he c o m m u n i s t r e g i m e was 
con t r a ry to bo th Art ic le 21 of the R o m a n i a n C o n s t i t u t i o n a n d Art ic le 6 of 
the Conven t ion . H e m a i n t a i n e d t h a t Art ic le 21 of the R o m a n i a n 
C o n s t i t u t i o n g u a r a n t e e d u n r e s t r i c t e d access to t he cour t s . C o n s e q u e n t l y , 
the B u c h a r e s t C o u r t of Firs t I n s t a n c e had h a d ju r i sd ic t ion to dea l wi th his 
c la im, pa r t i cu la r ly as t h e r e was at t h a t t i m e no law "provid ing for 
r e p a r a t i o n " . 

42. T h e app l ican t also po in ted out t h a t Law no. 112 of 23 N o v e m b e r 
1995 provided for t he m a k i n g of r e p a r a t i o n only for lawful 
na t iona l i s a t ions , wi th the resu l t t h a t he could not rely on it. T h e 
S u p r e m e C o u r t of J u s t i c e h a d the re fore depr ived h i m of any m e a n s of 
hav ing his c la im dec ided , since n e i t h e r t he jud ic ia l avenue nor the 
a d m i n i s t r a t i v e one c r e a t e d by Law no. 112 of 1995 was open to h im . 

43 . T h e G o v e r n m e n t s u b m i t t e d t h a t the appl icant had not been able 
to d e m a n d access to a t r i buna l because t he r ight he had been c l a iming had 
had no basis in d o m e s t i c law, so t h a t t h e cou r t s had h a d no ju r i sd ic t ion to 
deal wi th it. 
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44. F u r t h e r m o r e , the G o v e r n m e n t a r g u e d t h a t t he S u p r e m e C o u r t of 
J u s t i c e had not in any way p r even t ed t he app l ican t from app ly ing to a 
court to have his c la im dec ided , bu t had in s t ead d i r ec ted h im towards 
a n o t h e r m e a n s of r ecourse . Accord ing to t h e m , t he p r o b l e m of the abuses 
c o m m i t t e d by the c o m m u n i s t r e g i m e w h e n na t iona l i s ing p r o p e r t y could 
have b e e n resolved only by legis la t ion, so t h a t the cour t s h a d h a d no 
ju r i sd ic t ion to d e t e r m i n e d i spu t e s in t h a t field. 

45 . In t h a t r e g a r d , t he G o v e r n m e n t s t a t e d t h a t the s t a t u s of p r o p e r t y 
not covered by Law no. 112 of 23 N o v e m b e r 1995 would be r e g u l a t e d by a 
fu tu re e n a c t m e n t , a d d i n g t h a t a bill on the subject was c u r r e n t l y be ing 
e x a m i n e d by the Min i s t ry of J u s t i c e . 

46. In t he a l t e rna t i ve , the G o v e r n m e n t s u b m i t t e d t h a t , if the 
app l i can t ' s r ight of access to t he cour t s was d e e m e d to have been 
re s t r i c t ed , the res t r i c t ion h a d p u r s u e d a l eg i t ima t e a im, n a m e l y 
p r o t e c t i n g t he t e n a n t s in occupa t ion of the bui ld ing . T h e G o v e r n m e n t 
re l ied on the j u d g m e n t in t he case of J a m e s a n d O t h e r s v. the U n i t e d 
K i n g d o m (Eur . C o u r t H R , j u d g m e n t of 21 F e b r u a r y 1986, Ser ies A no. 98) . 

47. T h e C o m m i s s i o n r e i t e r a t e s , first, t h a t for Art ic le 6 to apply, t he 
o u t c o m e of the p roceed ings m u s t be decisive for a r ight which can be 
said, a t least on a r g u a b l e g r o u n d s , to be recognised u n d e r d o m e s t i c law 
(see Eu r . C o u r t H R , Pudas v. Sweden j u d g m e n t of 27 O c t o b e r 1987, 
Series A no. 125-A, p. 15, § 35, a n d Z a n d e r v. Sweden j u d g m e n t of 
25 N o v e m b e r 1993, Ser ies A no. 279-B, p. 38, § 22) . 

48. T h e C o m m i s s i o n t h e n recal ls t h a t t he C o u r t , in its Go lde r v. t he 
U n i t e d K i n g d o m j u d g m e n t , dec l a red t h a t Ar t ic le 6 § 1 of the Conven t ion 
" e m b o d i e s t he ' r igh t to a cour t ' , of which the r igh t of access , t h a t is the 
r ight to i n s t i t u t e p roceed ings before cour t s in civil m a t t e r s , cons t i t u t e s 
one aspec t only" (Eur . C o u r t H R , j u d g m e n t of 21 F e b r u a r y 1975, Ser ies A 
no. 18, p . 18, § 36) . T h e r ight to a cour t m a y b e rel ied upon by anyone who 
has r e a s o n a b l e g r o u n d s for cons ide r ing t h a t t h e r e has b e e n a n unlawful 
in t e r f e rence wi th t h e exerc ise of one of his civil r igh t s or by anyone who 
wishes to have a cou r t decide w h e t h e r a civil r ight ac tua l ly exis ts (see Eur . 
C o u r t H R , Le C o m p t e , V a n Leuven a n d De M e y e r e v. Be lg ium j u d g m e n t 
oi 23 J u n e 1981, Ser ies A no. 43 , p . 22, § 49 in fine). T h e case or issue m u s t 
be " g e n u i n e " a n d "of a ser ious n a t u r e " (see Eu r . C o u r t H R , B e n t h e m v. 
t he N e t h e r l a n d s j u d g m e n t of 23 O c t o b e r 1985, Ser ies A no. 97, pp . 14-15, 
§ 32). T h e r ight of access to t he cour t s is not abso lu t e but m a y b e subject to 
l imi ta t ions ; t h e s e a r e p e r m i t t e d by impl ica t ion since t he r ight "by its very 
n a t u r e calls for r e g u l a t i o n by the S t a t e , r e g u l a t i o n which m a y vary in t i m e 
and in place accord ing to the needs a n d resources of the c o m m u n i t y a n d of 
ind iv idua ls" (see Eur . C o u r t H R , A s h i n g d a n e v. the U n i t e d K i n g d o m 
j u d g m e n t of 28 May 1985, Ser ies A no. 93 , pp. 24-25, § 57) . In laying 
down such r egu la t ion , the C o n t r a c t i n g S t a t e s enjoy a c e r t a i n m a r g i n of 
app rec i a t i on . N o n e t h e l e s s , the l imi t a t ions app l ied m u s t not res t r ic t or 
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reduce t he access left to t he individual in such a way or to such an ex ten t 
t h a t t h e very essence of the r ight is i m p a i r e d (see t he G o l d e r and 
A s h i n g d a n e j u d g m e n t s ci ted above, ibid.) . 

49. T h e C o m m i s s i o n mus t First e x a m i n e w h e t h e r the appl ican t in the 
in s t an t case had a n a r g u a b l e r ight as r e q u i r e d for the pu rposes of Art icle 6 
of t he Conven t ion . 

50. T h e C o m m i s s i o n no tes t h a t t he issue before the S u p r e m e C o u r t of 
J u s t i c e was w h e t h e r t he cour t s h a d ju r i sd i c t ion over c la ims for recovery of 
possession. T h e o u t c o m e of the S u p r e m e C o u r t p roceed ings was , however , 
decisive for t he app l i can t ' s c la im to a p r o p e r t y r igh t , in t h a t t he S u p r e m e 
C o u r t had the power to q u a s h the j u d g m e n t which had uphe ld his c la im to 
t h a t r igh t . 

51 . It is se t t l ed case- law tha t p r o p e r t y r igh ts a r e "civil r i g h t s " for the 
pu rposes of Art ic le 6 § 1 of the C o n v e n t i o n (see Eu r . C o u r t H R , Spor rong 
and L o n n r o t h v. Sweden j u d g m e n t of 23 S e p t e m b e r 1982, Ser ies A no. 52, 
p. 29, § 7 9 ) . 

52. T h e C o m m i s s i o n conc ludes t h a t t he app l i can t ' s c la im concerned a 
civil r ight covered by Ar t ic le 6 § 1 of the Conven t ion . 

53. T h e C o m m i s s i o n also cons iders t h a t the d i spu t e was " g e n u i n e " 
and "of a ser ious n a t u r e " . It gives p a r t i c u l a r weight to t he app l i can t ' s 
a r g u m e n t t h a t the S t a t e could not have a p p r o p r i a t e d the house lawfully 
since t he na t iona l i sa t ion dec ree (no. 92/1950) did not apply in the 
c i r c u m s t a n c e s . 

54. It m u s t the re fore be es tab l i shed w h e t h e r the S u p r e m e C o u r t of 
Just ice depr ived the app l ican t of the c h a n c e to submi t his claim to own 
the house to a " t r i b u n a l " m e e t i n g the r e q u i r e m e n t s of Art ic le 6 § 1 of the 
Conven t i on . 

55. T h e C o m m i s s i o n observes t ha t , on 9 D e c e m b e r 1993, the 
B u c h a r e s t C o u r t of First I n s t ance held t h a t the app l ican t was t he owner 
of t he h o u s e . N o appea l was lodged a n d so, in accordance wi th the rules of 
R o m a n i a n p r o c e d u r e , t h a t j u d g m e n t b e c a m e final a n d enforceable . 

56. However , following the adop t ion of Law no. 59 of 23 J u l y 1993, 
which al lowed the P r o c u r a t o r - G e n e r a l of R o m a n i a to cha l l enge Final 
jud ic ia l decis ions , the S u p r e m e C o u r t of J u s t i c e q u a s h e d the Final 
j u d g m e n t of 9 D e c e m b e r 1993 on the g r o u n d t h a t t he civil cour t s had not 
had ju r i sd ic t ion to e n t e r t a i n the app l i can t ' s c la im. 

57. T h e C o m m i s s i o n no tes tha t w h a t was q u a s h e d was a n en t i re 
judicial process c u l m i n a t i n g in a decis ion which could no longer be 
a p p e a l e d a n d so was final and enforceab le . In its view, the power u n d e r 
Art ic le 330 of t he Code of Civil P r o c e d u r e (as in force a t t he m a t e r i a l 
t ime) to q u a s h decis ions w i t h o u t l imi t a t ion of t i m e was capab le of 
infr inging the pr inciple of legal c e r t a i n t y and , hence , t he r ight to a fair 
h e a r i n g g u a r a n t e e d by Ar t ic le 6 of the Conven t i on . 



236 CASE OF BRUMARESCU v. ROMANIA - OPINION OF THE COMMISSION 

58. However , t he C o m m i s s i o n does not d e e m it necessary to decide 
w h e t h e r t h e r e has b e e n a violat ion of Ar t ic le 6 of t he C o n v e n t i o n by 
r e a s o n of a fai lure to comply wi th t he pr inciple of legal ce r t a in ty . Th i s is, 
firstly, because Ar t ic le 330 of the R o m a n i a n Code of Civil P r o c e d u r e was 
a m e n d e d by Law no. 17 of 17 F e b r u a r y 1997, u n d e r which the P r o c u r a t o r -
G e n e r a l ' s power to apply for a j u d g m e n t to be q u a s h e d m a y be exerc ised 
only wi th in six m o n t h s from the d a t e on which t h a t j u d g m e n t becomes 
final. 

59. F u r t h e r m o r e , the C o m m i s s i o n cons iders t h a t t he S u p r e m e C o u r t 
of J u s t i c e ' s j u d g m e n t of 1 M a r c h 1995 is in any event i ncompa t ib l e wi th 
t h e C o n v e n t i o n in o t h e r r e spec t s . 

60. It no tes t h a t the S u p r e m e C o u r t of J u s t i c e held in its j u d g m e n t of 
1 M a r c h 1995 t h a t no jud ic ia l ins tance h a d ju r i sd i c t ion to e n t e r t a i n 
ac t ions for the recovery of p rope r ty which h a d been (validly or no t ) 
na t iona l i sed p u r s u a n t to D e c r e e no. 92/1950, and wen t on to q u a s h the 
j u d g m e n t of 9 D e c e m b e r 1993 conf i rming the app l i can t ' s t i t le . 

6 1 . It also notes t h a t t he j u d g m e n t of 9 D e c e m b e r 1993 was given in a n 
ac t ion c la iming a civil r ight , for which a jud ic ia l avenue mus t be avai lable . 

62. In these c i r c u m s t a n c e s , t he C o m m i s s i o n cons iders t h a t t h e 
S u p r e m e C o u r t ' s j u d g m e n t i m p a i r e d the very subs t ance of t he r ight of 
access to a cour t u n d e r Art ic le 6 § 1 of t he Conven t ion . 

63 . It follows t h a t the j u d g m e n t of t he S u p r e m e C o u r t of J u s t i c e 
depr ived the app l ican t of t h e abil i ty to c la im a civil r ight in p roceed ings 
m e e t i n g the r e q u i r e m e n t s of Art icle 6 § 1 of t he Conven t ion . 

Conclusion 

64. T h e C o m m i s s i o n conc ludes , unan imous ly , t h a t in t he p r e s e n t case 
t h e r e has been a violat ion of Art ic le 6 of the Conven t ion . 

D . As r e g a r d s A r t i c l e 1 o f P r o t o c o l N o . 1 

65. Art ic le 1 of Protocol No . 1 provides : 

"Every natural or l ega l person is en t i t l ed to the peacefu l e n j o y m e n t of his possess ions . 

N o one shall be depr ived of his posses s ions e x c e p t in the publ ic interest and subject to 

the cond i t i ons provided for by law and by the g e n e r a l pr inc ip les of in t ernat iona l law. 

T h e p r e c e d i n g provis ions shall not , however , in any way i m p a i r the right of a S ta te to 
enforce such laws as it d e e m s neces sary to control the use o f property in accordance w i th 
the g e n e r a l in teres t or to s e c u r e t h e p a y m e n t o f t a x e s or o t h e r contr ibut ions or 
pena l t i e s ." 

66. T h e appl ican t compla ined of t he S u p r e m e C o u r t of J u s t i c e ' s 
q u a s h i n g of the j u d g m e n t of 9 D e c e m b e r 1993, s u b m i t t i n g t h a t it 
a m o u n t e d to a dep r iva t ion of p r o p e r t y c o n t r a r y t oAr t i c l e 1 o fP ro t o co l N o . 1. 
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67. His case was t h a t in 1950 the S t a t e had dec la red itself t he owner of 
the house in b r e a c h of the provisions of D e c r e e no. 92/1950 on 
na t iona l i sa t ion . Since the na t iona l i sa t ion had been unlawful , the 
app l i can t ' s f a the r h a d never ceased to be t he r ightful owner . T i t l e to the 
house had passed to the appl ican t by way of succession, as conf i rmed by 
the B u c h a r e s t C o u r t of First I n s t ance in its j u d g m e n t of 9 D e c e m b e r 1993. 

68 . T h e appl ican t po in ted ou t t h a t t h a t j u d g m e n t had not been 
cha l l enged t h r o u g h the o rd ina ry appea l p rocedures , e i t he r by the 
r e s p o n d e n t pa r t i e s r e p r e s e n t i n g t he S t a t e or by S t a t e Counse l , bu t had 
b e c o m e final and b e e n execu ted by t h e B u c h a r e s t mayor ' s office. 

69. H e s u b m i t t e d t h a t the p r o c e d u r e w h e r e b y the j u d g m e n t of 
9 D e c e m b e r 1993 had been q u a s h e d had i m p a i r e d the c e r t a i n t y of the 
legal r e l a t ionsh ips e s tab l i shed by t h a t j u d g m e n t and , as a resu l t , had 
infr inged his r ight of p r o p e r t y u n d e r Ar t ic le 1 of Protocol No . 1 to the 
Conven t ion . 

70. Accord ing to t he G o v e r n m e n t , t he app l i can t ' s compla in t was 
i ncompa t ib l e , ratione materiae, wi th the provisions of Art ic le 1 of 
Protocol No. 1 because the appl icant had never owned the house , which 
had b e e n na t iona l i sed in 1950, before he h a d inhe r i t ed a n y t h i n g . 

71 . C o n s e q u e n t l y , they a r g u e d , t he app l i can t ' s ac t ion in t he B u c h a r e s t 
C o u r t of Firs t I n s t a n c e had real ly b e e n a n a t t e m p t to a c q u i r e t h e house -
and the S u p r e m e C o u r t of Ju s t i c e ' s decis ion could not have depr ived him 
of p r o p e r t y which did not be long to h im . 

72. T h e C o m m i s s i o n no t e s t h a t t he app l i can t ' s t i t le t o t h e p r o p e r t y 
was cert if ied on 9 D e c e m b e r 1993 in a final, enforceable j u d g m e n t , 
m a k i n g the app l i can t t he r ightful owner of t he house in t he eyes of 
R o m a n i a n law. 

73. It cons iders t h a t , in those c i r c u m s t a n c e s , t he appl ican t could have 
l eg i t ima te ly expec ted to have peaceful en joymen t of his r igh t . 

74. T h u s , in q u a s h i n g the j u d g m e n t of 9 D e c e m b e r 1993, the S u p r e m e 
C o u r t of Jus t ice depr ived the app l i can t of his p roper ty . In the 
C o m m i s s i o n ' s opin ion , t he in t e r f e rence suffered by the appl icant 
a m o u n t e d to a "dep r iva t i on" of a possession for t he p u rp o s e s of the 
second s e n t e n c e of t he first p a r a g r a p h of Art ic le 1 of Protocol No. 1. 

75 . T o be c o m p a t i b l e wi th Ar t ic le 1 of Protocol No. 1, a depr iva t ion of 
possess ions m u s t be "in the public i n t e r e s t " and "subject to the condi t ions 
provided for by law". A fair ba l ance m u s t also be s t ruck be tween the 
m e a n s used a n d t h e a im p u r s u e d (see t he S p o r r o n g a n d L o n n r o t h 
j u d g m e n t ci ted above, p . 26, § 69, and Eur . C o u r t H R , L i thgow and 
O t h e r s v. t he U n i t e d K i n g d o m j u d g m e n t of 8 J u l y 1986, Ser ies A no. 102, 
p. 50 , § 120). T h e requ i s i t e ba l ance will not be s t ruck w h e r e t h e person 
conce rned bea r s an individual and excessive b u r d e n (see t he Spor rong 
a n d L o n n r o t h j u d g m e n t c i ted above , p . 28, § 73, a n d the Li thgow and 
O t h e r s j u d g m e n t also ci ted above, p . 50, § 120). 
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76. T h e C o m m i s s i o n r e i t e r a t e s t h a t the t a k i n g of p r o p e r t y wi thou t 
p a y m e n t of an a m o u n t r easonab ly r e l a t e d to its va lue will no rma l ly 
c o n s t i t u t e a d i s p r o p o r t i o n a t e in te r fe rence a n d a to ta l lack of 
c o m p e n s a t i o n can be cons idered jus t i f iab le u n d e r Art ic le 1 of Protocol 
No. 1 only in excep t iona l c i r c u m s t a n c e s (see , a m o n g o t h e r a u t h o r i t i e s , 
Eu r . C o u r t H R , T h e Holy M o n a s t e r i e s v. G r e e c e j u d g m e n t of 9 D e c e m b e r 
1994, Ser ies A no. 3 0 1 - A , p . 35, § 71). 

77. As to the p r e s e n t case , the C o m m i s s i o n observes t h a t t he S u p r e m e 
C o u r t of J u s t i c e based its j u d g m e n t on t he need to respec t the ru les of 
p r o c e d u r e - specifically, Ar t ic le 330 of t he C o d e of Civil P r o c e d u r e , t he 
a im of which is to e n s u r e t h a t t h e s e p a r a t i o n of t h e jud ic ia l power from 
t h e o t h e r S ta te powers is m a i n t a i n e d . 

78. T h e C o m m i s s i o n no tes , however , t h a t t he S u p r e m e C o u r t of 
J u s t i c e held t h a t no cour t had ju r i sd ic t ion to e n t e r t a i n a c la im of t he kind 
which the app l ican t h a d s u b m i t t e d to the B u c h a r e s t C o u r t of First 
I n s t a n c e , desp i t e t he fact t h a t , a t t he t i m e , n o o t h e r body had such 
a u t h o r i t y e i the r . 

79. T h e C o m m i s s i o n cons iders t h a t no jus t i f i ca t ion for t he s i tua t ion 
b r o u g h t abou t by the j u d g m e n t of t he S u p r e m e C o u r t of J u s t i c e has been 
advanced . Above all, n e i t h e r t he d o m e s t i c a u t h o r i t i e s nor t he G o v e r n m e n t 
have m a d e the s l ightes t a t t e m p t to just ify t he depr iva t ion of p r o p e r t y in 
issue on subs t an t ive g r o u n d s . Moreover , t he C o m m i s s i o n r e m a r k s t h a t no 
c o m p e n s a t i o n h a s b e e n a w a r d e d to the appl icant in respec t of t h a t 
depr iva t ion . 

80. In t h e c i r c u m s t a n c e s , it is t h e C o m m i s s i o n ' s view t h a t t h e b a l an ce 
which should be s t ruck b e t w e e n the d e m a n d s of the gene ra l i n t e r e s t a n d 
t h e r e q u i r e m e n t s of the p ro tec t ion of t he app l i can t ' s f u n d a m e n t a l r igh ts 
h a s b e e n upse t to t he l a t t e r ' s d e t r i m e n t a n d t h a t t h e t a k i n g of his p r o p e r t y 
was not in conformi ty wi th Art ic le 1 of Protocol No . 1. 

Conclusion 

81 . T h e C o m m i s s i o n conc ludes , unan imous ly , t h a t in the p r e s e n t case 
t h e r e has b e e n a viola t ion of Art ic le 1 of Protocol No . 1. 

E. R e c a p i t u l a t i o n 

82. T h e C o m m i s s i o n concludes , unan imous ly , t h a t in t he p r e s e n t case 
t h e r e has b e e n a viola t ion of Art ic le 6 of t h e Conven t i on ( p a r a g r a p h 64) . 

83 . T h e C o m m i s s i o n concludes , unan imous ly , t h a t in t he p r e s e n t case 
t h e r e has been a viola t ion of Art ic le 1 of Protocol No. 1 ( p a r a g r a p h 81). 

M. DE SALVIA 
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S O M M A I R E ' 

Annulation d'une décision de just ice définitive et déjà exécutée restituant 
un immeuble nationalisé sous le régime communiste 

Article 6 § 1 

Accès à un tribunal - Procès équitable - Procédure civile - Recours du procureur général contre 

une décision définitive - Annulation d'une décision de justice définitive et déjà exécutée -

Principe de sécurité des rapports juridiques - Juridictions judiciaires incompétentes pour 

trancher des litiges tels que les actions en revendication de propriétés nationalisées 

Article 1 du Protocole n" 1 

Biens - Privation de propriété - Annulation d'une décision de justice définitive et déjà exécutée 

restituant un immeuble nationalisé sous le régime communiste - Absence de cause d'utilité 

publique justifiant la non-restitution d'un bien nationalisé abusivement - Proportionnalité -

Charge spéciale et exorbitante 

Article 3 4 

Victime - Obligation pour les autorités de reconnaître et réparer les violations de la Convention 

* 
* * 

En 1950, les parents du requérant firent l'objet d'une expropriation au profit de 
l'Etat sur le fondement d'un décret réglementant les nationalisations. Il leur fut 
néanmoins permis d'occuper en tant que locataires l'un des appartements que 
comprenait désormais la maison. En 1973, un autre appartement fut vendu aux 
locataires qui l'occupaient. En 1993, le requérant, en qualité d'héritier, saisit le 
tribunal de première instance d'une action visant à faire constater la nullité de la 
nationalisation de la maison ; il fit valoir que ses parents appartenaient à une 
catégorie que le décret appliqué excluait des procédures de nationalisation. La 
décision du tribunal lui fut favorable et il fut ordonné aux autorités 
administratives de lui rétrocéder la maison. La décision ayant acquis l'autorité de 
la chose jugée, le requérant put jouir à partir de décembre 1993 des droits 
découlant de la propriété de la maison. Cependant, le procureur général forma 
ultérieurement un recours en annulation de cette décision devant la Cour 
suprême de justice, en vertu du code de procédure civile. En mars 1995, la Cour 
suprême de justice fit droit à ce recours et annula la décision de première instance. 
La cour invoqua entre autres l'incompétence des juridictions judiciaires en ce qui 
concerne l'application du décret relatif aux nationalisations. Le requérant déposa 
par la suite une demande de restitution auprès d'une commission chargée de la 

1. R é d i g é par le gref fe , il ne lie pas la C o u r . 
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restitution des biens nationalisés. Il obtint la restitution de l 'appartement qu'il 
occupait e n tant que locataire et un dédommagement pour le reste de la maison, 
dédommagement soumis à un plafonnement le laissant bien inférieur à la valeur 
réelle de la propriété concernée. Il forma un recours contre cette décision en raison 
du refus de la commission de lui restituer l'ensemble de la maison. Débouté de son 
recours, le requérant interjeta appel ; la procédure est pendante. 

1. Exceptions préliminaires dti Gouvernement : a) Aucune décision définitive 
n'ayant ni reconnu ni réparé l'éventuelle violation de la Convention résultant de 
l'arrêt de la Cour suprême de justice, le requérant se trouve dans la même 
situation qu'en 1995. Le point de départ de la procédure en restitution qui a suivi 
l'arrêt de la Cour suprême de justice étant précisément la situation créée par cet 
arrêt, cette procédure ne peut en aucun cas effacer entièrement les conséquences 
de l'arrêt. Même si la voie judiciaire est maintenant ouverte, il serait onéreux de 
demander au requérant d 'entamer la même procédure une deuxième lois, l'issue 
d'une nouvelle action en revendication demeurant incertaine. 

b) Avant d'introduire sa requête devant les organes de la Convention le requérant 
a formé une action en revendication, qui constituait un recours adéquat et efficace. 
Le Gouvernement qui était responsable de l'annulation de la décision rendue à la 
suite de l'action en revendication et devenue ensuite définitive ne pouvait ensuite 
exciper d'un non-épuisement en arguant d'un manquement du requérant 
d'introduire une nouvelle action en revendication. 

2. Article 6 § 1 : a) Le principe de la sécurité des rapports juridiques exige que la 
solution donnée de manière définitive à tout litige par les tribunaux ne soit plus 
remise en cause. A l'époque des faits, le procureur général disposait en vertu du 
code de procédure civile du pouvoir d 'at taquer un jugement définitif par la voie du 
recours en annulation ; dans l'exercice de son pouvoir le procureur général n'était 
tenu à aucun délai de sorte que les jugements pouvaient être perpétuellement 
remis en cause. En accueillant le recours en annulation du procureur général, la 
Cour suprême de justice a annulé une procédure judiciaire entière qui avait abouti 
à une décision définitive, ayant d'ailleurs déjà été exécutée. La Cour suprême de 
justice a enfreint le principe de sécurité des rapports juridiques, violant de ce fait 
le droit du requérant à un procès équitable. 
Conclusion : violation (unanimité). 

b) L'arrêt de la Cour suprême de justice a été motivé par l'incompétence absolue 
des juridictions de trancher des litiges civils comme l'action en revendication. Une 
telle exclusion est en soi contraire au droit d'accès à un tribunal. 
Conclusion : violation (unanimité). 

3. Article 1 du Protocole n" 1 : le requérant possédait un bien, la décision de 
première instance ayant, d'une part, établi que la maison en jeu avait été 
nationalisée en violation des dispositions du décret relatif aux nationalisations et, 
d 'autre part, constaté, avec effet rétroactif, que le requérant en était le 
propriétaire légitime. Par ailleurs, le droit du requérant ainsi reconnu n'était pas 
révocable et ce dernier a joui de son bien en tant que propriétaire légitime 
de décembre 1993 jusqu'à l'arrêt de la Cour suprême de justice. L'annulation de 
la décision de première instance a constitué une ingérence dans son droit au 
respect des biens, la Cour suprême de justice ayant cassé une décision qui avait 
acquis l'autorité de la chose jugée et déjà fait l'objet d'une exécution. Par 
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ailleurs, son arrêt a privé le requérant des droits de propriété que la décision 
définitive de première instance lui avait conférés. Or aucune cause d'utilité 
publique n'a été invoquée par la Cour suprême de justice ou par le 
Gouvernement pour justifier une telle privation de propriété ; le requérant se 
trouve privé de la propriété de la maison depuis plus de quatre ans sans avoir 
perçu d'indemnité reflétant la valeur réelle de celle-ci et ses efforts pour la 
recouvrer sont demeurés vains. A supposer que l'on ait pu démontrer qu'une 
cause d'utilité publique justifiait cette privation de propriété, le juste équilibre a 
été rompu, le requérant supportant une charge spéciale et exorbitante. 
Conclusion : violation (unanimité). 

Article 41 : la Cour a réservé la question de l'application de cet article. 

Jurisprudence citée par la Cour 

Artico c. Italie, arrêt du 13 mai 1980, série A n" 37 
Sporrong et Lônnroth c. Suède, arrêt du 23 septembre 1982, série A n° 52 
Campbell et Fell c. Royaume-Uni, arrêt du 28 juin 1984, série A n" 80 
Liidi c. Suisse, arrêt du 15 juin 1992, série A n" 238 
Vasilescu c. Roumanie, arrêt du 22 mai 1998, Recueil des arrêts et décisions 1998-III 
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En l 'a f fa ire B r u m ä r e s c u c. R o u m a n i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i tuée , 

c o n f o r m é m e n t à l 'ar t ic le 27 de la C o n v e n t i o n de s a u v e g a r d e des Dro i t s 

de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n »), telle 

q u ' a m e n d é e p a r le Protocole n° 1 1 1 , et aux c lauses p e r t i n e n t e s de son 

r è g l e m e n t 2 , en une G r a n d e C h a m b r e composée des j u g e s don t le nom 

suit : 

M . L . W I L D H A B E R , président, 

E . P A L M , 

M , C L . R O Z A K I S , 

Sir Nicolas B R A T Z A , 

M M . L . F E R R A R I B R A V O , 

L . C A F L I S C H , 

L . L O U C A I D E S , 

J . - P . C O S T A , 

W . F U H R M A N N , 

K . J U N G W I E R T , 

B . Z U P A N C I C , 

M M C 
N . V A J I C , 

M . J . H E D I G A N , 

M""' M . T S A T S A - N I K O L O V S K A , 

M M . T . P A N T Î R U , 

E . L E V I T S , 

L . MmM,juge ad hoc, 

ainsi q u e de M ' M : M . D E B O E R - B U Q U I C C H I O , greffière adjointe, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 17 j u i n et 

30 s e p t e m b r e 1999, 

R e n d l ' a r rê t que voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

PROCÉDURE 

1. L'affaire a é té déférée à la C o u r p a r un r e s so r t i s s an t r o u m a i n , 

M . D a n B r u m â r e s c u (« le r e q u é r a n t »), le 3 n o v e m b r e 1998 et par la 

C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») le 

6 n o v e m b r e 1998, d a n s le dé la i de trois mois q u ' o u v r a i e n t les anciens 

ar t ic les 32 § 1 et 47 de la Conven t ion . A son or ig ine se t rouve une 

r e q u ê t e (n° 28342/95) d i r igée con t re la R o u m a n i e et dont M . B r u m â r e s c u 

avai t saisi la C o m m i s s i o n le 9 m a i 1995 en v e r t u de l 'ancien ar t ic le 25. 

La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens ar t ic les 44 et 48 

ainsi q u ' à la d é c l a r a t i o n r o u m a i n e r econna i s san t la ju r id ic t ion 

obl iga to i re de la C o u r (anc ien a r t ic le 46) , et la r e q u ê t e du r e q u é r a n t aux 

1-2. Note du greffe : en tré en v i g u e u r le 1" n o v e m b r e 1998. 
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anc iens ar t ic les 44 et 48 tels q u ' a m e n d é s pa r le Protocole n" 9 1 rat if ié p a r 

la R o u m a n i e . Elles on t p o u r objet d 'ob ten i r une décision sur le point de 

savoir si les faits de la cause révè len t u n m a n q u e m e n t de l 'E ta t 

d é f e n d e u r aux exigences des ar t ic les 6 § 1 de la Conven t ion et 1 du 

Protocole n" 1. 

2. C o n f o r m é m e n t à l 'ar t ic le 5 § 4 du Pro tocole n" 11, lu en combina i son 

avec les ar t ic les 100 § 1 et 24 § 6 du r è g l e m e n t , un collège de la G r a n d e 

C h a m b r e a déc idé , le 14 j a n v i e r 1999, q u e l 'affaire sera i t e x a m i n é e pa r la 

G r a n d e C h a m b r e de la C o u r . 

C e t t e G r a n d e C h a m b r e c o m p r e n a i t de p le in dro i t M. C. Bî r san , j u g e 

élu au t i t re de la R o u m a n i e (ar t ic les 27 § 2 de la C o n v e n t i o n et 24 § 4 du 

r è g l e m e n t ) , M. L. W i l d h a b e r , p r é s iden t de la C o u r , M""' E. P a l m et 

M. C L . Rozakis , v ice-prés idents de la Cour , Sir Nicolas B r a t z a , p r é s i d e n t 

de sect ion, et M. G. Ress , v ice-prés ident de sect ion (ar t ic les 27 § 3 de la 

C o n v e n t i o n et 24 §§ 3 et 5 a) du r è g l e m e n t ) . O n t en o u t r e é té dés ignés 

p o u r c o m p l é t e r la G r a n d e C h a m b r e : M. L. F e r r a r i Bravo, M. L. Cafl isch, 

M. L. Louca ides , M. W. F u h r m a n n , M . K. J u n g w i e r t , M. B. Zupanc ic , 

M'™ N. Vajic, M . J . H e d i g a n , M"'1' M. Tsa tsa-Nikolovska , M. T . P a n t î r u et 

M. E. Levits (ar t ic le 24 § 3 du r è g l e m e n t ) . 

U l t é r i e u r e m e n t , M. Bî r san , qu i avai t pa r t i c ipé à l ' e x a m e n de l 'affaire 

p a r la C o m m i s s i o n , s 'est d é p o r t é de la G r a n d e C h a m b r e (ar t ic le 28 du 

r è g l e m e n t ) . En conséquence , le g o u v e r n e m e n t r o u m a i n (« le G o u v e r n e ­

m e n t ») a dés igné M. L. M i h a i pour s iéger en qua l i t é de j u g e ad hoc 

(ar t ic les 27 § 2 de la C o n v e n t i o n et 29 § 1 du r è g l e m e n t ) . 

3. En app l ica t ion de l 'ar t ic le 59 § 3 du r è g l e m e n t , le p r é s i d e n t de la 

C o u r a invité les pa r t i e s à s o u m e t t r e leurs m é m o i r e s sur les ques t ions 

soulevées par l 'affaire. 

4. Le r e q u é r a n t a dés igné son conseil (ar t ic le 36 §§ 3 et 4 du 

r è g l e m e n t ) . 

5. Le 3 mai 1999, le greffier a reçu le m é m o i r e du r e q u é r a n t et le 

10 m a i 1999, celui du G o u v e r n e m e n t , ap r è s u n e p ro roga t i on du dé la i 

i m p a r t i . 

6. Le 1 e r j u i n 1999, le r e q u é r a n t a p r é s e n t é des observa t ions 

c o m p l é m e n t a i r e s à son m é m o i r e du 3 ma i 1999, et le G o u v e r n e m e n t y a 

r é p o n d u le 14 j u i n 1999. Bien que ces d e r n i e r s d o c u m e n t s fussent 

p a r v e n u s a p r è s l ' exp i ra t ion du déla i fixé p o u r la p r é s e n t a t i o n des 

m é m o i r e s , le p r é s i d e n t a décidé le 17 j u i n 1999, c o n f o r m é m e n t à 

l 'ar t ic le 38 § 1 du r è g l e m e n t , d ' a ccep t e r qu ' i l s soient l 'un et l ' au t r e versés 

au dossier . 

1. Note du greffe : en tré e n v i g u e u r le 1" octobre 1994, le Protoco le n" 9 a é t é abrogé par le 

Protocole n" 1 1. 
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7. Ainsi q u ' e n avait déc idé le p r é s iden t , qu i avait é g a l e m e n t au to r i sé le 

r e p r é s e n t a n t du r e q u é r a n t à employer la l angue r o u m a i n e (ar t ic le 34 § 3 

du r è g l e m e n t ) , u n e a u d i e n c e s'est dé rou lée en public le 17 j u i n 1999, au 

Pala is des Dro i t s de l ' H o m m e à S t r a sbou rg . 

O n t c o m p a r u : 

- pour le Gouvernement 

M. C.-L. P O P E S C U , consei l ler , m i n i s t è r e de la J u s t i c e , agent, 

M'™ R . RlZOIU, m i n i s t è r e de la J u s t i c e , 

M. T. C O R L A E A N , m i n i s t è r e des Affaires é t r a n g è r e s , conseillers ; 

- pour le requérant 

M'' C. DlNU, avocat au b a r r e a u de Buca re s t , conseil. 

La C o u r a e n t e n d u en l eu rs déc l a r a t i ons , ainsi q u ' e n l eu r s r éponses aux 

ques t ions de l 'un des j u g e s , M'' D inu , M. Popescu et M"" Rizoiu. 

8. Le 30 j u i n 1999, c o n f o r m é m e n t à l 'ar t ic le 61 § 3 du r è g l e m e n t , le 

p rés iden t a accordé à M. Mi rcea D a n Mirescu l ' au to r i sa t ion de p r é s e n t e r 

des observa t ions écr i tes su r ce r t a in s aspec t s de l 'affaire. C e s observa t ions 

ont é té reçues le 28 j u i n 1999. 

9. En ve r tu de l 'ar t icle 61 § 5 du r è g l e m e n t , le r e q u é r a n t y a r é p o n d u 

pa r des obse rva t ions écr i tes le 29 ju i l le t 1999 et le G o u v e r n e m e n t le 

30 ju i l l e t 1999. 

10. Le 30 s e p t e m b r e 1999, M. Ress , e m p ê c h é , a é té r e m p l a c é pa r 

M . J . - P . Cos ta , s u p p l é a n t (ar t ic le 24 § 5 b ) ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

11. En 1930, les p a r e n t s du r e q u é r a n t cons t ru i s i r en t une ma i son à 

Bucares t . A p a r t i r de 1939, ils en l ouè ren t le rez -de-chaussée aux frères 

Mirescu , les oncles du t ie rs i n t e r v e n a n t M. Mi rcea D a n Mirescu . 

12. En 1950, l 'Etat p r i t possession de la ma i son des p a r e n t s du 

r e q u é r a n t , sise à B u c a r e s t , en i nvoquan t le déc re t de na t iona l i sa t ion 

n" 92/1950. Les motifs ou la base légale de ce t t e p r iva t ion de p r o p r i é t é ne 

furent j a m a i s notifiés aux p a r e n t s du r e q u é r a n t . Ceux-ci furent 

n é a n m o i n s au to r i sé s à r e s t e r d a n s l 'un des a p p a r t e m e n t s de la ma i son , 

en t a n t q u e loca ta i res de l 'E ta t . 

13. En 1973, en app l ica t ion de la loi n" 4 /1973, l 'E ta t vendi t aux frères 

Mirescu le l ogemen t qu ' i ls occupa ien t j u s q u ' a l o r s en t a n t que loca ta i res . 

Le t i e r s i n t e r v e n a n t , M . M i r c e a D a n Mi rescu , et sa s œ u r A.M.M., 
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h é r i t è r e n t de l ' a p p a r t e m e n t en 1988. En 1997, à la su i te du décès de sa 

s œ u r , le t ie rs i n t e r v e n a n t d e m e u r a le seul hé r i t i e r dudi t a p p a r t e m e n t . 

A. L ' a c t i o n e n r e v e n d i c a t i o n d e p r o p r i é t é 

14. En 1993, en t a n t q u ' h é r i t i e r , le r e q u é r a n t saisit le t r i b u n a l de 

p r e m i è r e in s t ance de Buca res t d ' une act ion visant à faire c o n s t a t e r la 

nul l i té de la na t iona l i sa t ion de la maison . L ' i n t é re s sé fit valoir q u ' e n v e r t u 

du déc re t n" 92/1950, les biens des sa lar iés ne pouva ien t ê t r e na t iona l i sé s et 

que ses p a r e n t s é t a i en t sa lar iés a u m o m e n t de la na t iona l i sa t ion de 

leur ma i son . Il n 'es t pas précisé d a n s les d o c u m e n t s p r é s e n t é s d e v a n t la 

C o u r si, devan t le t r i buna l de p r e m i è r e ins t ance , le r e q u é r a n t fit m e n t i o n 

de la ven t e conclue par l 'Eta t avec les frères Mirescu en 1973. 

15. P a r u n j u g e m e n t du 9 d é c e m b r e 1993, le t r i buna l de p r e m i è r e 

in s t ance re leva q u e c 'é tai t p a r e r r e u r q u e la ma i son des p a r e n t s du 

r e q u é r a n t avai t é t é na t iona l i sée en app l ica t ion du déc re t n" 92/1950, car 

ils fa isaient pa r t i e d ' une ca t égor i e de pe r sonnes q u e ce décre t excluai t des 

ac t ions de na t iona l i sa t ion . Le t r i b u n a l c o n s t a t a ensu i t e q u e la possession 

exercée pa r l 'Eta t é ta i t fondée sur la violence e t , p a r c o n s é q u e n t , j u g e a 

que l 'E ta t ne pouvai t pas se prévalo i r d 'un t i t re de p r o p r i é t é fondé sur 

l 'usucapion . Les j u g e s d é c i d è r e n t é g a l e m e n t q u e l 'E ta t n ' a u r a i t pas pu 

non plus s ' app rop r i e r la ma i son en appl ica t ion des déc re t s n"s 218/1960 et 

712/1966, car ces t ex t e s é t a i e n t con t r a i r e s r e s p e c t i v e m e n t aux 

C o n s t i t u t i o n s de 1952 et 1965. Le t r i buna l o r d o n n a dès lors aux a u t o r i t é s 

a d m i n i s t r a t i v e s , à savoir la ma i r i e de Buca res t et l ' en t r ep r i s e d 'E t a t C , 

g é r a n t de l o g e m e n t s d 'E ta t , de r e s t i t u e r la ma i son au r e q u é r a n t . 

16. En l ' absence de recours , le j u g e m e n t devin t définit if et i r révocable , 

ne p o u v a n t plus ê t r e a t t a q u é pa r voie de recours o rd ina i r e . 

17. Le 31 m a r s 1994, le m a i r e de la ville de Buca res t o r d o n n a la 

r e s t i t u t i o n de la ma i son et le 27 m a i 1994 l ' en t r ep r i s e C . s ' exécu ta . 

18. A ce t t e d a t e , le r e q u é r a n t cessa de payer le loyer dû p o u r 

l ' a p p a r t e m e n t qu ' i l occupai t d a n s la ma i son . 

19. A p a r t i r du 14 avril 1994, le r e q u é r a n t c o m m e n ç a à a c q u i t t e r les 

t axes foncières af férentes à la ma i son . Il les ve r sa j u s q u ' e n 1996 inclus 

( p a r a g r a p h e 25 c i -dessous) . 

20. A u n e d a t e non préc i sée , le p r o c u r e u r g é n é r a l de la R o u m a n i e , saisi 

pa r M. Mi rcea D a n Mirescu , fo rma devan t la C o u r s u p r ê m e de ju s t i ce u n 

recours en a n n u l a t i o n (recurs în anulare) con t re le j u g e m e n t du 

9 d é c e m b r e 1993, au mot i f q u e les j u g e s ava ien t o u t r e p a s s é leurs 

c o m p é t e n c e s en e x a m i n a n t la légal i té de l ' appl ica t ion du déc re t n"92/1950. 

2 1 . L ' aud ience devan t la C o u r s u p r ê m e de jus t i ce fut fixée au 

22 février 1995. M . Mi rcea D a n Mi re scu ne fut pas invité à p r e n d r e p a r t à 

la p r o c é d u r e . Le 22 février 1995, le r e q u é r a n t d e m a n d a le r epor t de 

l ' aud ience , son avocat é t a n t absen t pour cause de m a l a d i e . 



ARRÊT BRUMÂRKSCU c. ROUMANIE 249 

22. La C o u r s u p r ê m e de ju s t i ce re je ta ce t t e d e m a n d e le m ê m e j o u r e t , 

à l ' issue des d é b a t s , mi t l 'affaire en dé l ibé ré au 1" m a r s 1995, la cour 

en jo ignant au r e q u é r a n t de dépose r avan t ce t t e d a t e ses conclusions 

écr i tes . 

23 . D a n s son m é m o i r e , le r e q u é r a n t d e m a n d a le rejet du recours en 

a n n u l a t i o n . Il fit valoir , d ' une p a r t , q u e le déc re t n" 92/1950 é ta i t 

con t r a i r e à la C o n s t i t u t i o n de 1948 du fait de sa publ ica t ion pa r t i e l l e et 

du non- respec t du pr inc ipe selon lequel t ou t e exp ropr i a t i on devai t ê t r e 

faite d a n s un bu t d 'u t i l i t é pub l ique e t ap r è s le p a i e m e n t d ' une j u s t e 

i ndem ni sa t i on . D ' a u t r e p a r t , le r e q u é r a n t sou t in t que , du fait q u e ses 

p a r e n t s é t a i en t sa la r iés au m o m e n t de la na t iona l i sa t ion , l 'acte de 

na t iona l i sa t ion de la maison con t r evena i t aux disposi t ions dudi t déc re t , 

lesquel les prévoyaien t que ne pouva ien t pas ê t r e na t iona l i sés les 

l o g e m e n t s a p p a r t e n a n t aux sa lar iés . Enfin, le r e q u é r a n t se p réva lu t de 

l 'ar t icle 21 de la C o n s t i t u t i o n r o u m a i n e de 1991 g a r a n t i s s a n t le libre 

accès à la j u s t i c e sans a u c u n e l imi te . 

24. Pa r un a r r ê t du 1" m a r s 1995, la Cour s u p r ê m e de jus t ice a n n u l a le 

j u g e m e n t du 9 d é c e m b r e 1993 et re je ta l 'act ion du r e q u é r a n t . Elle souligna 

que la loi é ta i t un moyen d 'acquis i t ion de la p ropr ié té , cons ta ta que l 'Etat 

s 'était appropr ié la maison en ques t ion le j o u r m ê m e de l ' en t rée en vigueur 

du décre t de na t ional i sa t ion n" 92/1950 et rappe la que l 'applicat ion de ce 

décre t ne pouvait pas ê t re contrôlée pa r les ins tances judiciaires. Par 

conséquen t , la C o u r s u p r ê m e de jus t ice e s t i m a que le t r i buna l de p remiè re 

ins tance de Bucares t n 'avait pu r end re son j u g e m e n t cons ta t an t que le 

r e q u é r a n t é ta i t le vér i table p ropr ié ta i re de la maison qu ' en modifiant le 

décre t s u s m e n t i o n n é et , dès lors, en ou t r epas san t ses a t t r ibu t ions et en 

emp ié t an t sur celles du pouvoir législatif. La C o u r sup rême de jus t ice 

confirma le droit des anciens p ropr ié t a i r e s d ' in t rodui re des act ions en 

revendica t ion , mais j u g e a q u ' e n l 'espèce le r e q u é r a n t n 'avait pas appor t é la 

p reuve de son droit de p ropr ié té , tandis que l 'Etat avait d é m o n t r é que son 

t i t re é tai t fondé sur le décre t de na t ional i sa t ion . La Cour s u p r ê m e de jus t ice 

conclut que , de t ou t e m a n i è r e , de nouvelles lois devra ien t prévoir des mesures 

de r épa ra t ion pour les biens que l 'Etat s 'était appropr iés abus ivement . 

25. Les services fiscaux i n f o r m è r e n t a lors le r e q u é r a n t q u ' à p a r t i r du 

2 avril 1996, la maison en ques t ion avait é té r é i n t é g r é e d a n s le p a t r i m o i n e 

de l 'Eta t . 

B. D é v e l o p p e m e n t s p o s t é r i e u r s au r a p p o r t d e la C o m m i s s i o n : 
l ' ac t ion e n r e s t i t u t i o n d e p r o p r i é t é 

26. A u n e d a t e non préc i sée , le r e q u é r a n t déposa u n e d e m a n d e de 

r e s t i t u t i on a u p r è s de la commiss ion a d m i n i s t r a t i v e pour l ' appl ica t ion de 

la loi n" 112/1995 (ci-après « la commiss ion a d m i n i s t r a t i v e ») de Bucares t . 
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Il fit valoir qu ' i l avai t é té dépossédé de sa ma i son en 1950, en viola t ion du 

déc re t de na t iona l i sa t ion n" 92/1950, q u e le t r i buna l de p r e m i è r e ins tance 

de B u c a r e s t , d a n s son j u g e m e n t défini t i f du 9 d é c e m b r e 1993, avai t j u g é 

ce t t e pr iva t ion de p rop r i é t é il légale et qu ' i l é ta i t dès lors en dro i t de se voir 

r é i n t é g r é d a n s son dro i t de p r o p r i é t é sur l ' ensemble de la maison . 

27. D a n s un r appor t réd igé en n o v e m b r e 1997, la commiss ion 

t e c h n i q u e d ' éva lua t ion , c réée p a r la loi n" 112/1995, e s t i m a la va leu r de 

la ma i son à 274 621 286 Ici r o u m a i n s ( R O L ) , don t 98 221 701 R O L pour 

l ' a p p a r t e m e n t h a b i t é p a r le r e q u é r a n t . 

28. P a r u n e décision du 24 m a r s 1998, la commiss ion a d m i n i s t r a t i v e 

r e s t i t u a au r e q u é r a n t l ' a p p a r t e m e n t d a n s lequel il hab i t a i t en t a n t q u e 

loca ta i re et lui a cco rda un d é d o m m a g e m e n t p o u r le res te de la maison . 

Eu é g a r d à l 'ar t ic le 12 de la loi n" 112/1995 p la fonnan t les d é d o m ­

m a g e m e n t s , et c o m p t e t e n u du plafond en v igueur en n o v e m b r e 1997, à 

savoir 225 718 800 R O L , la commiss ion a d m i n i s t r a t i v e oc t roya au 

r e q u é r a n t 147 497 099 R O L . 

29. Le 14 ma i 1998, le r e q u é r a n t forma un recours con t r e ce t t e 

décision. Devan t le t r i b u n a l de p r e m i è r e in s t ance de Bucares t , il c r i t iqua 

le refus de la commiss ion a d m i n i s t r a t i v e de lui r e s t i t u e r l ' ensemble de 

la ma i son et l ' absence de mot iva t ion de ce refus. Il fit valoir q u e d a n s son 

cas , s ' ag issant d ' u n e pr iva t ion de p r o p r i é t é i l légale, la loi n" 112/1995 sur 

les pr iva t ions légales de p r o p r i é t é n ' é t a i t pas app l icab le . Dès lors, la seule 

solut ion p e r m e t t a n t de p r o t é g e r son dro i t de p r o p r i é t é é ta i t l ' ac t ion en 

revend ica t ion . N é a n m o i n s , pu isqu ' i l avai t déjà in t rodu i t une tel le ac t ion 

et q u e , p a r un j u g e m e n t définit if du 9 d é c e m b r e 1993, le t r i buna l de 

p r e m i è r e in s t ance avait j u g é qu ' i l é t a i t p r o p r i é t a i r e de la ma i son , le 

r e q u é r a n t e s t i m a qu ' i l ne pouvai t plus i n t rodu i r e u n e nouvel le ac t ion en 

revend ica t ion . P a r c o n s é q u e n t , il d e m a n d a la r econna i s sance de son droi t 

de p rop r i é t é sur l ' ensemble de la ma i son et fit valoir qu ' i l ne c o m p t a i t pas 

soll ici ter u n d é d o m m a g e m e n t sur la base de la loi n" 112/1995. 

30. Le recours du r e q u é r a n t fut re je té p a r u n e décision du 21 avril 

1999. Le r e q u é r a n t i n t e r j e t a appe l . C e t t e p r o c é d u r e est a c t u e l l e m e n t 

p e n d a n t e devan t le t r i b u n a l d é p a r t e m e n t a l de Buca res t . 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. La C o n s t i t u t i o n 

3 1 . L 'a r t ic le 21 d e la C o n s t i t u t i o n se lit a insi : 

« T o u t e p e r s o n n e p e u t s 'adresser à la j u s t i c e pour la pro tec t ion de ses droi ts , de ses 

l ibertés e l de s e s i n t é r ê t s l é g i t i m e s . 

A u c u n e loi ne peut res tre indre l 'exercice de ce droit . 

(...) » 
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B. La lo i n° 5 9 / 1 9 9 3 p o r t a n t m o d i f i c a t i o n d u c o d e d e p r o c é d u r e 

c iv i l e 

32. Les disposi t ions p e r t i n e n t e s de ce t t e loi sont ainsi l ibellées : 

A r t i c l e 3 3 0 

« Le procureur g é n é r a l , d'office ou à la d e m a n d e du min i s t re de la J u s t i c e , peut 

a t t a q u e r , par la voie du recours en a n n u l a t i o n devant la C o u r s u p r ê m e de jus t i c e , les 

déc i s ions jud ic ia ires p a s s é e s en force de chose jugée , pour les raisons s u i v a n t e s : 

1. lorsque la juridict ion a o u t r e p a s s é les a t tr ibut ions du pouvoir jud ic ia ire ; 

2. ( . . . ) » 

A r t i c l e 3 3 0 , 

« Le recours en a n n u l a t i o n peut ê tre introduit à tout m o m e n t . » 

C. La lo i n° 17 du 17 f é v r i e r 1997 p o r t a n t m o d i f i c a t i o n d e l'ar­

t i c l e 3 3 0 i du c o d e d e p r o c é d u r e c iv i le 

33. L 'ar t ic le 330j fut ainsi modifié : 

« Art ic le 330^ - Pour le m o t i f prévu à l 'article 3 3 0 (1 ) , le recours e n a n n u l a t i o n peut 

ê tre formé dans un dé la i de six m o i s à partir du j o u r où la déc i s ion jud ic ia i re est p a s s é e 

en force de chose j u g é e (...) » 

D . Le d é c r e t n° 9 2 / 1 9 5 0 d e n a t i o n a l i s a t i o n de c e r t a i n s i m m e u b l e s 

34. Les disposi t ions p e r t i n e n t e s se l isent ainsi : 

A r t i c l e I 

« (...) afin d 'assurer u n e b o n n e ges t i on des l o g e m e n t s qui se sont d é l a b r é s du fait de la 

vo lonté de s a b o t a g e de la g r a n d e bourgeo i s i e et des exp lo i t eurs qui p o s s è d e n t un grand 

n o m b r e d ' i m m e u b l e s ; 

Afin de d é p o s s é d e r les e x p l o i t e u r s d'un important m o y e n d 'explo i ta t ion ; 

Sont nat iona l i sé s les i m m e u b l e s m e n t i o n n e s dans les l is tes a n n e x é e s (...) au présent 

décret et qui font part ie d e celui-c i . O n t é t é r e t e n u s pour l ' é tab l i s s ement d e s d i t e s l istes : 

1. les i m m e u b l e s a p p a r t e n a n t aux anc i ens industr ie l s , grands propr ié ta ires t err iens , 

banquiers , grands n é g o c i a n t s et a u x a u t r e s r e p r é s e n t a n t s de la g r a n d e bourgeo i s i e ; 

2. les i m m e u b l e s a p p a r t e n a n t aux e x p l o i t e u r s i m m o b i l i e r s (...) » 

A r t i c l e II 

« Sont exc lus du c h a m p d'appl icat ion du présent décret et ne peuvent être 

na t iona l i s é s les i m m e u b l e s a p p a r t e n a n t a u x ouvriers , fonct ionnaires , pe t i t s ar t i sans , 

in te l l ec tue l s par profess ion et re tra i t é s . » 
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E. Le d é c r e t n° 5 2 4 d u 2 4 n o v e m b r e 1955 p o r t a n t m o d i f i c a t i o n d u 

d é c r e t n° 9 2 / 1 9 5 0 

35. Les d isposi t ions p e r t i n e n t e s se l isent ainsi : 

A r t i c l e X I 

« S o u s réserve de l 'obl igation pour lui d 'appl iquer les cr i tères f ixés (...) par l'article II, 

le Conse i l des Min i s t re s peut modi f i er les a n n e x e s au décre t [ c o n t e n a n t la l iste des 

i m m e u b l e s n a t i o n a l i s é s ] . 

Il peut é g a l e m e n t déc ider , pour tout a p p a r t e m e n t ou i m m e u b l e , de ne pas app l iquer 

les d i spos i t ions de nat iona l i sa t ion . » 

F. La p o s i t i o n d e la C o u r s u p r ê m e d e j u s t i c e 

1. Jurisprudence jusqu 'au 2février 1995 

36. La c h a m b r e civile de la C o u r s u p r ê m e de ju s t i ce conf i rma à p lus ieurs 

repr i ses la j u r i s p r u d e n c e des t r i b u n a u x infér ieurs qui s ' e s t ima ien t 

c o m p é t e n t s pour e x a m i n e r les l i t iges p o r t a n t sur les b iens i m m e u b l e s 

na t iona l i sés , n o t a m m e n t ceux l 'ayant é té en appl ica t ion du déc re t n° 92 / 

1950. Pa r e x e m p l e , d a n s son a r r ê t n" 518 du 9 m a r s 1993, elle s ' e x p r i m a 

c o m m e suit sur la ques t i on de savoir si les t r i b u n a u x ava ien t c o m p é t e n c e 

p o u r e x a m i n e r des l i t iges c o n c e r n a n t l ' appl ica t ion du décre t n" 92/1950 : 

« (...) en s ta tuant sur l 'act ion en revendica t ion de la r e q u é r a n t e et accue i l lant la 

d e m a n d e de l ' in téres sée , les t r i b u n a u x - a u x q u e l s la loi confère u n e c o m p é t e n c e 

g é n é r a l e pour t r a n c h e r les l i t iges civils - n'ont fait qu 'appl iquer le décre t . Plus 

p r é c i s é m e n t ils ont app l ique , d'une part , les d i spos i t ions interdisant la na t iona l i sa t ion 

de cer ta ins biens i m m e u b l e s e t , d 'autre part , ce l l es e x i g e a n t la res t i tu t ion de ces b iens 

en cas d 'appl icat ion erronée ou abus ive du décre t . » 

2. Le revirement de jurisprudence du 2février 1995 

37. Le 2 février 1995, la C o u r s u p r ê m e de j u s t i ce , s t a t u a n t tou tes 

c h a m b r e s r éun ie s , décida , à u n e ma jo r i t é de vingt-cinq voix con t r e vingt , 

de c h a n g e r la j u r i s p r u d e n c e de sa c h a m b r e civile. Elle j u g e a ainsi q u e : 

« les t r ibunaux n'ont pas c o m p é t e n c e pour c e n s u r e r le décret et o r d o n n e r la 

re s t i tu t ion des i m m e u b l e s nat iona l i sé s en appl ica t ion du décre t n" 9 2 / 1 9 5 0 (...) ; la 

m i s e e n conformi té des na t iona l i sa t i ons e f f ec tuées en appl ica t ion du décre t n" 9 2 / 1 9 5 0 

avec les d i spos i t ions de la p r é s e n t e C o n s t i t u t i o n re la t ives au droit de propriété ne peut 

se faire q u e par voie Législative (...) » 

3. Le revirement de jurisprudence du 28 septembre 1998 

38. Le 28 s e p t e m b r e 1998, la C o u r s u p r ê m e de j u s t i ce , s t a t u a n t t ou t e s 

c h a m b r e s r éun ie s , décida , à l ' u n a n i m i t é , de reven i r sur son a r r ê t du 

2 février 1995, d a n s lequel elle avai t e s t imé q u e les t r i b u n a u x n ' é t a i e n t 
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pas c o m p é t e n t s pour t r a n c h e r les l i t iges c o n c e r n a n t les a t t e i n t e s au droi t 

de p r o p r i é t é c o m m i s e s e n t r e 1944 et 1989. Elle s ' e x p r i m a ainsi : 

« [L]es t r i b u n a u x sont c o m p é t e n t s pour conna î t re de tou te ac t ion relat ive à des 

a l l éga t ions d ' a t t e i n t e s au droit de propr ié té et à d'autres droits rée l s c o m m i s e s entre 

1944 et 1989. »> 

G . L a p o s i t i o n d e l a C o u r c o n s t i t u t i o n n e l l e 

39. Le 19 ju i l le t 1995, la C o u r cons t i tu t ionne l l e se p r o n o n ç a sur la 

cons t i t u t i onna l i t é du proje t de loi p réc i san t la s i tua t ion j u r i d i q u e des 

i m m e u b l e s à usage d ' hab i t a t i on d e v e n u s p rop r i é t é d ' E t a t . El le s t a t u a 

ainsi sur la possibi l i té , pour les p r o p r i é t a i r e s des i m m e u b l e s don t l 'E ta t 

s 'é ta i t ad jugé la p rop r i é t é a b u s i v e m e n t ou sans t i t r e , d ' ob ten i r soit la 

r e s t i t u t i o n des b iens pa r le biais d ' u n e act ion en j u s t i ce , soit u n 

d é d o m m a g e m e n t : 

« (...) La s i t u a t i o n est d i f férente dans le cas d e s l o g e m e n t s d e v e n u s propr ié té d'Etat 

par la voie d'un acte a d m i n i s t r a t i f i l légal , o u s i m p l e m e n t de facto, c 'est-à-dire sans t i tre , 

le droit d e propr ié té d e l'Etat ne reposant sur a u c u n f o n d e m e n t j u r i d i q u e . D a n s ces cas , 

le droit de propr ié té légal de la p e r s o n n e phys ique ne s'est pas é t e in t , de sor te q u e , l 'Etat 

n 'étant pas propr ié ta ire , les b iens en cause ne peuvent pas ê tre inclus d a n s la ca tégor ie 

des b i ens v i sés par u n e loi dont l'objet est de r é g l e m e n t e r la s i tua t ion j u r i d i q u e d e s 

l o g e m e n t s d e v e n u s propr ié té d'Etat . En d 'autres t e r m e s , (...) les m e s u r e s prévues dans 

la p r é s e n t e loi ne sont pas appl icables aux l o g e m e n t s pour l e sque l s le droit de propriété 

de l'Etat n'a pas de f o n d e m e n t j u r i d i q u e . 

Si la loi cons idéra i t q u e le droit de propr ié té de l'Etat porte sur les i m m e u b l e s qu'il 

s'est appropr iés sans t i tre , ce la s ignif ierait qu'e l le a un effet cons t i tu t i f du droit de 

propr ié té de l 'Etat, c 'est-à-dire rétroactif , o u qu'e l le m e t e n œ u v r e une m o d a l i t é d e 

t r a n s f o r m a t i o n du droit de propr ié té des p e r s o n n e s p h y s i q u e s e n propr ié té d'Etat qui 

n'est pas prévue par la C o n s t i t u t i o n de 1991, ce qui ne saurait ê tre a c c e p t é . 

Il s 'ensuit qu'il convient d'accuei l l ir l ' except ion d ' incons t i tu t ionna l i t é de c e t t e partie 

de la loi pour ce qui est des i m m e u b l e s que l'Etat ou d'autres p e r s o n n e s m o r a l e s se sont 

appropr iés sans t i tre. (...) 

Il appart i ent au P a r l e m e n t de déc ider , lors de la révis ion du projet de loi, d 'adopter 

des m e s u r e s conférant aux p e r s o n n e s q u e l'Etat a pr ivées de leurs l o g e m e n t s sans 

p o s s é d e r de t i tre , ou à leurs hér i t i ers , le droit d 'opter pour le bénéf i ce de c e l l e loi a u 

cas où e l les s o u h a i t e r a i e n t r e n o n c e r à la voie l e n t e , incerta ine et c o û t e u s e d'une act ion 

en revend ica t ion . (...) » 

H . L a l o i n ° 1 1 2 d u 2 3 n o v e m b r e 1 9 9 5 p r é c i s a n t l a s i t u a t i o n j u r i ­

d i q u e d e c e r t a i n s b i e n s i m m e u b l e s à u s a g e d ' h a b i t a t i o n , 

e n t r é e e n v i g u e u r l e 2 9 j a n v i e r 1 9 9 6 

40. Les d ispos i t ions p e r t i n e n t e s de ce t t e loi se l isent ainsi : 
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A r t i c l e p r e m i e r 

« Les a n c i e n s proprié ta ires - per sonnes phys iques - d e s b iens i m m e u b l e s à u s a g e 

d 'habi ta t ion qui sont p a s s é s , en ver tu d'un t i tre , dans le p a t r i m o i n e de l 'Etat o u 

d 'autres p e r s o n n e s m o r a l e s après le 6 m a r s 1945 et qui é t a i e n t p o s s é d é s par l'Etat ou 

d 'autres p e r s o n n e s m o r a l e s le 22 d é c e m b r e 1989 bénéf i c i ent , à t itre de réparat ion , d e s 

m e s u r e s prévues par la p r é s e n t e loi. 

Les d i spos i t ions de la présente loi sont é g a l e m e n t appl i cab les , sans préjudice des lois 

e x i s t a n t e s , aux hér i t i ers d e s anc iens propr ié ta ires . » 

A r t i c l e 2 

« Les p e r s o n n e s m e n t i o n n é e s à l 'article p r e m i e r bénéf ic i ent d'une res t i tut ion e n 

nature sous la forme du r é t a b l i s s e m e n t de leur droit de propriété sur les a p p a r t e m e n t s 

d a n s l e sque l s e l l e s hab i t ent en tant q u e locata ires et sur c e u x qui sont l ibres ; pour les 

a u t r e s a p p a r t e m e n t s , e l l es sont i n d e m n i s é e s d a n s les condi t ions prévues par l'article 12 

(...) » 

A r t i c l e 13 

« Les i n d e m n i t é s devant ê tre a c c o r d é e s a u x a n c i e n s propr ié ta ires ou à leurs hér i t i ers 

pour les a p p a r t e m e n t s qui ne leur aura i en t pas été r e s t i t u é s e n n a t u r e , o u le prix de 

v e n t e de ces a p p a r t e m e n t s , s e lon le cas , seront fixés sur la base du décre t n° 9 3 / 1 9 7 7 , 

du décret - lo i n" 6 1 / 1 9 9 0 et d e la loi n" 8 5 / 1 9 9 2 , et la va l eur d e s terrains y a f férents sera 

d é t e r m i n é e sur la base des cr i tères ( d o c u m e n t 2665 du 28 février 1992) d e v a n t servir à 

l ' ident i f icat ion et à l 'évaluat ion des terrains i n t é g r e s d a n s le p a t r i m o i n e des soc i é t é s 

c o m m e r c i a l e s à capi ta l d'Etat (...). A u x va leurs a ins i d é t e r m i n é e s seront app l iqués des 

coeff ic ients d 'actual i sat ion ne pouvant ê tre infér ieurs au taux de cro i s sance du sala ire 

m o y e n de l ' économie . 

La va leur tota le de l ' appar tement res t i tué en na ture , ou d e s i n d e m n i t é s d u e s pour les 

a p p a r t e m e n t s non r e s t i t u é s e n na tur e et les terrains y a f férents ne peut pas d é p a s s e r la 

s o m m e des sa la ires - p la fonnés au n iveau du sala ire m o y e n de l ' é conomie - qu'aurai t pu 

percevoir une p e r s o n n e sur une pér iode de 20 ans exp irant à la date de fixation de 

l ' indemni té . 

Lorsque l 'ancien propr ié ta ire , ses hér i t iers ou des a p p a r e n t é s jusqu'au d e u x i è m e 

d e g r é du proprié ta ire en vie se vo i en t , e n app l i ca t ion de l'article 2, res t i tuer e n na ture 

un a p p a r t e m e n t dont la va leur , ca lcu lée se lon les règ l e s fixées au p r e m i e r a l inéa , 

d é p a s s e la s o m m e prévue au d e u x i è m e a l inéa , ils ne p e u v e n t ê tre ob l igés de payer la 

d i f férence . 

La va leur d e s i n d e m n i t é s d é t e r m i n é e s dans les cond i t i ons décr i te s c i -dessus sera 

ac tua l i s ée au jour du p a i e m e n t , sur la base du sala ire m o y e n sur l ' é conomie du dern ier 

mois du t r i m e s t r e exp iré . 

A u x fins d 'appl icat ion des d i spos i t ions de la p r é s e n t e loi, il s era cons t i tué un fonds 

e x t r a b u d g é t a i r e qui sera m i s à la d i spos i t ion du m i n i s t è r e des F i n a n c e s et a l i m e n t é 

c o m m e suit : 

a) les s o m m e s provenant de la v e n t e des a p p a r t e m e n t s non re s t i tués e n n a t u r e , qu'il 

s 'agisse de p a i e m e n t s i n t é g r a u x , d ' a c o m p t e s , de m e n s u a l i t é s ou d ' in térê t s , après 

d é d u c t i o n de la c o m m i s s i o n de 1 % d e la va l eur d e s a p p a r t e m e n t s ; 
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b) les s o m m e s provenant des e m p r u n t s d'Etat lancés aux fins d ' a l i m e n t e r le fonds, 

dans les condi t ions prévues par la loi n" 9 1 / 1 9 9 3 concernant la d e t t e publ ique . 

A part ir du fonds a ins i c o n s t i t u é s eront e f f e c t u é e s d e s d é p e n s e s c o r r e s p o n d a n t , par 

ordre de priorité : 

a) au p a i e m e n t d e s i n d e m n i t é s d u c s - d a n s les condi t ions de la p r é s e n t e loi - aux 

propr ié ta ires ou à leurs hér i t iers ; 

b) a u r e m b o u r s e m e n t des e m p r u n t s é m i s et a u x frais e n t r a î n é s par ceux-c i ; 

c) à la cons truc t ion d e l o g e m e n t s , qui seront a t t r ibués en priorité a u x locataires se 

trouvant dans la s i tua t ion prévue à l 'article 5 § 3. » 

I. La p o s i t i o n d e l ' e x é c u t i f au su je t d e la lo i n u 1 1 2 / 1 9 9 5 

41 . Le 23 j anv ie r 1996, le g o u v e r n e m e n t a d o p t a la décis ion n" 20/1996 

pour l ' appl ica t ion de la loi n" 112/1995, selon laquel le é t a i en t cons idérés 

c o m m e des i m m e u b l e s sur lesquels l 'Etat avait un t i t r e les i m m e u b l e s 

devenus p r o p r i é t é d ' E t a t en appl ica t ion d ' une disposi t ion légale . Selon la 

m ê m e décis ion, la loi n" 112/1995 n ' é t a i t pas appl icab le a u x i m m e u b l e s 

d é t e n u s pa r l 'E ta t en l ' absence d ' une disposi t ion légale c o n s t i t u a n t le 

f o n d e m e n t j u r i d i q u e d u droi t de p r o p r i é t é de l 'E ta t . 

42. Le 18 février 1997, le g o u v e r n e m e n t a d o p t a la décis ion n" 11/1997 

qu i complé t a i t la décis ion n" 20/1996. Selon l 'ar t icle 1 § 3 de la décision 

n" 11/1997, les biens acquis pa r l 'Eta t en app l ica t ion du déc re t n" 92/1950 

é t a i en t définis c o m m e ceux qu i ava ien t é té acquis d a n s le respec t des 

ar t ic les I §§ 1-5 et II dudi t déc re t et p o u r lesquels il y avait i den t i t é e n t r e 

la p e r s o n n e f igurant c o m m e p r o p r i é t a i r e sur les l is tes d re s sées en 

appl ica t ion d u déc re t et le vé r i t ab le p r o p r i é t a i r e à la d a t e de la 

na t iona l i sa t ion . 

J. La p o s i t i o n d e s j u r i d i c t i o n s i n f é r i e u r e s q u a n t à l ' autor i t é d e la 

c h o s e j u g é e 

43 . Aprè s la décis ion n" 11 pr ise pa r le g o u v e r n e m e n t le 18 février 

1997, des p r o p r i é t a i r e s à propos desque l s des décisions de jus t ice 

définit ives ava ien t é té a n n u l é e s pa r la C o u r s u p r ê m e de ju s t i ce à la sui te 

d ' un recours en a n n u l a t i o n i n t rodu i s i r en t devan t les t r i b u n a u x de 

nouvel les ac t ions en revend ica t ion . La ques t i on de l ' except ion de 

l ' au to r i t é de la chose j u g é e , soulevée à l 'occasion de ces nouvel les act ions , 

ne reçut pas u n e réponse un i fo rme de la pa r t des t r i b u n a u x . 
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1. Tribunal de première instance du 2' arrondissement de Bucarest, jugement 

n° 5626 du 16 mai 1997passé en force de chose jugée 

« (...) le b ien r e v e n d i q u é a déjà fait l'objet d'un l i t ige e n t r e les m ê m e s par t i e s , à l ' issue 

d u q u e l le tr ibunal de p r e m i è r e i n s t a n c e du 2 ' a r r o n d i s s e m e n t de Bucares t a prononcé le 

12 janvier 1994 le j u g e m e n t n" 2 1 2 , passé en force de c h o s e j u g é e , par l e q u e l la d e m a n d e 

de I.P. a é t é accuei l l i e et ce d e r n i e r reconnu propriéta ire de l ' i m m e u b l e (...) 

C o n t r e ce j u g e m e n t , le procureur g é n é r a l a formé un recours e n a n n u l a t i o n , à la sui te 

duque l la C o u r s u p r ê m e de j u s t i c e , par un arrêt du 2 8 s e p t e m b r e 1995, a annulé le 

j u g e m e n t s u s m e n t i o n n é et , sur le fond, a rejeté l 'act ion de I.P. (...) 

(...) en appl ica t ion de l'article 1201 du code civil, s e lon l eque l « il y a au tor i t é de la 

chose j u g é e lorsqu'une d e u x i è m e d e m a n d e e n justice a le m ê m e objet , est fondée sur la 

m ê m e cause et concerne les m ê m e s part ies d a n s la m ê m e qua l i t é », le tr ibunal c o n s t a t e 

q u ' u n l i t ige a déjà eu lieu entre les m ê m e s par t i e s , au sujet du m ê m e i m m e u b l e , qui a 

é t é t ranché par la C o u r s u p r ê m e de j u s t i c e (...) 

(...) dès lors, le tr ibunal accue i l l e l ' except ion de l 'autorité de la chose j u g é e et rejette 

l 'action du d e m a n d e u r . » 

2. Tribunal de première instance de Fâgdras, jugement susceptible de recours 

n° 3276 du 10 décembre 1998 

« (...) le tr ibunal c o n s t a t e q u e l 'appl icat ion du décre t n" 9 2 / 1 9 5 0 a é té i l l éga le e n ce 

qui concerne l ' i m m e u b l e de la r e q u é r a n t e (.. .), o r d o n n e la re s t i tu t ion de l ' i m m e u b l e et 

re je t te l ' except ion de l 'autori té de la chose j u g é e (...) » 

K . L a l o i n ° 2 1 3 d u 2 4 n o v e m b r e 1 9 9 8 s u r l e d o m a i n e p u b l i c e t s o n 

r é g i m e j u r i d i q u e 

4 4 . Les d isposi t ions p e r t i n e n t e s de ce t t e loi sont ainsi énoncées : 

A r t i c l e 6 

« 1. Font é g a l e m e n t part ie du d o m a i n e public ou privé de l'Etat ou des a u t r e s en t i t é s 

a d m i n i s t r a t i v e s les b i ens acqui s par l'Etat e n t r e le 6 mars 1945 et le 22 d é c e m b r e 1989, 

pour a u t a n t qu'i ls sont en tré s d a n s le p a t r i m o i n e d e l 'Etat en v e r t u d'un t i tre , c 'est-à-

dire d a n s le respect d e la C o n s t i t u t i o n , des tra i tés i n t e r n a t i o n a u x a u x q u e l s la R o u m a n i e 

étai t part ie et des lois en v igueur à la date à laquel le les b iens en q u e s t i o n sont en tré s 

d a n s le p a t r i m o i n e d e l 'Etat. 

2. H o r m i s le cas o ù leur s i t u a t i o n se trouve régie par les lois spéc ia l e s de réparat ion , 

les b iens d é t e n u s par l 'Etat sans t itre va lable , y c o m p r i s c e u x qui ont é t é acqui s par su i te 

d'un vice du c o n s e n t e m e n t , peuvent ê tre r e v e n d i q u é s par les a n c i e n s propr ié ta ires ou 

leurs hér i t i ers . 

3. Les t r ibunaux sont c o m p é t e n t s pour appréc ier la va l id i té du t i tre . » 
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PROCÉDURE DEVANT LA COMMISSION 

45. M. B r u m ä r e s c u a saisi la C o m m i s s i o n le 9 mai 1995. Il a l léguai t 

q u ' a u m é p r i s des a r t ic les 6 § 1 de la Conven t ion et 1 du Pro toco le n" 1, la 

C o u r s u p r ê m e de j u s t i c e l 'avait privé de l 'accès à un t r ibuna l qui au ra i t pu 

lui p e r m e t t r e de r e p r e n d r e possession de sa maison . 

46. La C o m m i s s i o n a r e t e n u la r e q u ê t e (n" 28342/95) le 22 m a i 1997. 

D a n s son r appor t du 15 avril 1998 (anc ien ar t ic le 31 de la C o n v e n t i o n ) , 

elle conclut à l ' u n a n i m i t é à la violat ion de l 'ar t icle 6 § 1 de la Conven t ion 

et de l 'ar t ic le 1 du Protocole n" 1. Le t e x t e in tégra l de son avis figure en 

a n n e x e au p r é s e n t a r r ê t . 

CONCLUSIONS PRÉSENTÉES À LA COUR 

47. Le G o u v e r n e m e n t invi te la C o u r à c o n s t a t e r q u ' à la su i te de faits 

nouveaux i n t e rvenus a p r è s l ' adopt ion de son r a p p o r t pa r la Commiss ion , 

le r e q u é r a n t a p e r d u la qua l i t é de v ic t ime d ' u n e violat ion de la Conven t ion 

et , quo i qu ' i l en soit , n ' a pas épu isé les voies de r ecour s i n t e r n e s . Q u a n t au 

fond, il pr ie la C o u r de r e j e t e r la r e q u ê t e . 

Le r e q u é r a n t pr ie la C o u r de r e j e t e r les excep t ions p ré l imina i r e s 

soulevées pa r le G o u v e r n e m e n t , de c o n s t a t e r qu ' i l y a eu violat ion de 

l 'ar t icle 6 § 1 de la Conven t i on et de l 'ar t icle 1 du Protocole n" 1 et de lui 

a l louer u n e sat isfact ion équ i t ab l e au t i t r e de l 'ar t ic le 41 de la Conven t ion . 

EN DROIT 

I. SUR LES E X C E P T I O N S PRÉLIMINAIRES DU G O U V E R N E M E N T 

A. Sur la q u a l i t é d e v i c t i m e d u r e q u é r a n t 

48 . D ' a p r è s le G o u v e r n e m e n t , les faits nouveaux i n t e rvenus ap rè s la 

décision sur la recevabi l i té du 22 m a i 1997 e n t r a î n e n t , p o u r le r e q u é r a n t , 

la p e r t e de la qua l i t é de v ic t ime , au sens de l 'ar t icle 34 de la Conven t ion . 

Le G o u v e r n e m e n t sou t i en t q u e la p r o c é d u r e e n t a m é e p a r le r e q u é r a n t 

en appl ica t ion de la loi n" 112/1995 a abou t i à la décision du 24 m a r s 1998 

p a r laquel le le r e q u é r a n t s 'est vu r e s t i t u e r u n e pa r t i e de la maison 

r e v e n d i q u é e et accorder un d é d o m m a g e m e n t p o u r la p a r t i e non 

r e s t i t u é e en n a t u r e . C e d é d o m m a g e m e n t est suffisant p o u r q u e le 

r e q u é r a n t ne puisse plus se p r é t e n d r e v ic t ime d ' une viola t ion de son 

droi t au respec t de ses b iens . Bien que ce t t e p r o c é d u r e soit toujours 

p e n d a n t e , le r e q u é r a n t ayan t con tes t é d e v a n t les t r i b u n a u x le refus 

d 'une r e s t i t u t ion in t ég ra l e en n a t u r e , le G o u v e r n e m e n t e s t ime q u e les 
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t r i b u n a u x ne p o u r r o n t pas r e n d r e une décision moins favorable à 
l ' in té ressé que celle du 24 m a r s 1998. 

49 . Le r e q u é r a n t invite la C o u r à poursu iv re l ' examen de l 'affaire. Il 

fait valoir qu ' i l a é té privé de son bien et q u ' à l ' heu re ac tue l le , il ne se l 'est 

tou jours pas vu r e s t i t ue r . Il soul igne auss i qu ' i l n ' a j a m a i s voulu se s é p a r e r 

du bien en ques t ion en a c c e p t a n t des i n d e m n i t é s , et q u ' e n tou t é t a t de 

cause le m o n t a n t des i n d e m n i t é s offertes est dér i so i re au r e g a r d de la 

va leu r de la maison . Dès lors , l 'octroi des i n d e m n i t é s en c a u s e ne s au ra i t 

le pr iver de sa q u a l i t é de v ic t ime , qu ' i l a eue et qu ' i l a tou jours . 

50 . Selon la j u r i s p r u d e n c e c o n s t a n t e de la C o u r , p a r « v ic t ime » 

l 'ar t ic le 34 de la Conven t ion dés igne la p e r s o n n e d i r e c t e m e n t conce rnée 

pa r l 'acte ou l 'omission l i t igieux, l ' exis tence d 'un m a n q u e m e n t aux 

exigences de la Conven t i on se concevant m ê m e en l ' absence de 

pré judice ; celui-ci ne joue un rôle q u e sur le t e r r a i n de l 'ar t ic le 4 1 . 

P a r t a n t , u n e décision ou u n e m e s u r e favorable au r e q u é r a n t ne suffit en 

pr inc ipe à lui r e t i r e r la q u a l i t é de « v ic t ime » q u e si les a u t o r i t é s 

na t i ona l e s ont r econnu , exp l i c i t emen t ou en subs t ance , puis r é p a r é la 

viola t ion de la Conven t i on (voir, e n t r e a u t r e s , l ' a r rê t Lùdi c. Suisse du 

15 j u i n 1992, série A n" 238, p . 18, § 34). 

En l 'espèce, la C o u r note que le r e q u é r a n t se t rouve à l ' heu re ac tue l le 

d a n s la m ê m e s i t ua t ion q u ' a u 1" m a r s 1995, a u c u n e décision définit ive 

n ' ayan t r econnu , au moins en subs t ance , puis r é p a r é l ' éventuel le 

violat ion de la Conven t i on r é s u l t a n t de l ' a r rê t de la C o u r s u p r ê m e de 

j u s t i c e . 

En effet, en ce qui conce rne le gr ief re la t i f au droi t de p r o p r i é t é du 

r e q u é r a n t , la p r o c é d u r e en r e s t i t u t i o n qui a suivi cet a r r ê t de la C o u r 

s u p r ê m e n 'a pas encore about i à u n e décision définit ive. Bien q u e les 

décis ions déjà i n t e r v e n u e s d a n s c e t t e ac t ion - qui ne fait pas en t a n t q u e 

tel le l 'objet de la p r o c é d u r e d e v a n t la C o u r - ai l lent dans le sens d 'une 

c e r t a i n e a m é l i o r a t i o n de la s i tua t ion du r e q u é r a n t - r e s t i t u t i on par t i e l l e 

de l ' i m m e u b l e en ques t i on et i n d e m n i s a t i o n pour la pa r t non r e s t i t u é e - , 

et bien qu ' i l ne soit pas exclu q u ' e n fin de c o m p t e le r e q u é r a n t puisse avoir 

gain de cause avec sa d e m a n d e de r e s t i t u t i on in t ég ra l e de l ' i m m e u b l e , il 

r e s t e q u e le point de d é p a r t d e ce t t e p r o c é d u r e est p r é c i s é m e n t la 

s i tua t ion c réée p a r l ' a r rê t con t e s t é de la C o u r s u p r ê m e de j u s t i c e , à 

savoir l ' accep ta t ion du fait q u e l ' immeub le en ques t ion est r edevenu 

p r o p r i é t é d e l 'E ta t . Dès lors, ce t t e p r o c é d u r e ne p e u t en a u c u n cas 

effacer e n t i è r e m e n t les conséquences de l ' a r rê t de la C o u r s u p r ê m e de 

jus t i ce pour la jou i s sance pa r le r e q u é r a n t de son dro i t de p rop r i é t é , 

l ' éventue l le r e s t i t u t i o n de l ' i m m e u b l e r eposan t su r u n e a u t r e base légale 

que celle qui se t rouve à l 'or igine du l i t ige po r t é devan t la C o u r . 

En o u t r e , la C o u r observe q u e les griefs du r e q u é r a n t ne se l imi ten t pas 

à l ' ingérence , p a r la C o u r s u p r ê m e d e j u s t i c e , d a n s son dro i t de 

p r o p r i é t é , mais sont t i rés é g a l e m e n t d ' u n e p r é t e n d u e violat ion de 
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l 'ar t ic le 6 § 1 de la Conven t i on p a r ce m ê m e a r r ê t . Le r e q u é r a n t peu t 

i n c o n t e s t a b l e m e n t se p r é t e n d r e v ic t ime du fait de l ' annu la t i on d ' une 

décision jud ic i a i r e en sa faveur, décis ion qu i é ta i t d e v e n u e défini t ive, et 

du cons ta t q u e les t r i b u n a u x n ' é t a i e n t pas c o m p é t e n t s p o u r e x a m i n e r 

des ac t ions en revend ica t ion tel les q u e celle qu ' i l avait i n t rodu i t e . 

L ' imposs ib i l i té de p o r t e r devan t les t r i b u n a u x une telle ac t ion a pers i s té 

p e n d a n t p lus ieurs a n n é e s . 

M ê m e si, à la sui te de l ' adopt ion de nouvel les r é g l e m e n t a t i o n s et du 

r e v i r e m e n t de la j u r i s p r u d e n c e de la C o u r s u p r ê m e de j u s t i ce , la voie 

jud ic i a i r e est m a i n t e n a n t ouve r t e en pare i l les c i r cons tances , la Cour 

cons idère qu ' i l se ra i t o n é r e u x de d e m a n d e r au r e q u é r a n t d ' e n t a m e r la 

m ê m e p r o c é d u r e u n e d e u x i è m e fois, d ' a u t a n t plus q u ' à la l u m i è r e de la 

j u r i s p r u d e n c e con t rad ic to i r e des t r i b u n a u x r o u m a i n s , l ' issue d 'une 

nouvel le ac t ion en revend ica t ion d e m e u r e i nce r t a ine , eu éga rd au 

pr inc ipe de l ' au to r i t é de la chose j u g é e . 

D a n s ces c i rcons tances , on ne sau ra i t n ie r q u e le r e q u é r a n t , c o m m e il le 

sou t i en t , d e m e u r e conce rné pa r l ' a r rê t l i t igieux de la C o u r s u p r ê m e de 

ju s t i ce et con t inue d ' ê t r e v ic t ime des violat ions de la C o n v e n t i o n qui , 

selon lui, décou len t de cet a r r ê t . 

Il y a donc lieu de r e j e t e r l ' except ion. 

B. Sur l ' é p u i s e m e n t d e s v o i e s d e r e c o u r s i n t e r n e s 

51 . Le G o u v e r n e m e n t p la ide é g a l e m e n t l ' i r recevabi l i té de la r e q u ê t e 

p o u r n o n - é p u i s e m e n t des voies de recours i n t e r n e s . T o u t en a d m e t t a n t 

q u ' a u c u n e voie de r ecour s efficace n ' ex i s te en droi t r o u m a i n con t re 

l ' a r r ê t de la C o u r s u p r ê m e de jus t i ce du 1" m a r s 1995, le G o u v e r n e m e n t 

fait valoir qu ' i l est loisible au r e q u é r a n t d ' i n t r o d u i r e une nouvel le act ion 

en revend ica t ion . Bien que ce t t e voie de recours exis tâ t avan t la décision 

de recevabi l i té de la C o m m i s s i o n , elle est devenue efficace s e u l e m e n t 

ap rès l ' en t rée en v igueur de la loi n" 112/1995, tel le q u ' i n t e r p r é t é e p a r la 

décision du g o u v e r n e m e n t n" 11/1997, de la loi n" 213/1998 sur le d o m a i n e 

public et ap rès le r e v i r e m e n t de j u r i s p r u d e n c e de la C o u r s u p r ê m e de 

ju s t i ce du 28 s e p t e m b r e 1998. 

52. La C o u r no te q u e le G o u v e r n e m e n t a soulevé c e t t e excep t ion pour 

la p r e m i è r e fois devan t la C o m m i s s i o n le 7 avril 1998, ap rès la décis ion sur 

la recevabi l i té de la r e q u ê t e du 22 m a i 1997 et ap r è s avoir t r a n s m i s à la 

C o m m i s s i o n ses obse rva t ions sur le fond le 11 ju i l le t 1997. 

53 . La C o u r r appe l l e q u e pare i l le except ion devra i t , en pr inc ipe , ê t re 

soulevée avant l ' e x a m e n de la recevabi l i té de la r e q u ê t e (voir, pa r 

e x e m p l e , l ' a r r ê t C a m p b e l l et Fell c. R o y a u m e - U n i du 28 j u i n 1984, série A 

n" 80, p . 3 1 , § 57 ; l ' a r rê t Art ico c. I ta l ie du 13 ma i 1980, sér ie A n" 37, 

pp . 13-14, § 27). Toutefo is , la C o u r n ' e s t i m e pas nécessa i re d ' e x a m i n e r 
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s'il y a, en l ' espèce, des c i r cons tances pa r t i cu l i è re s p e r m e t t a n t au 

G o u v e r n e m e n t de soulever ce t t e except ion ap rè s l ' e x a m e n de la 

recevabi l i té , car elle e s t ime de t o u t e façon q u e ce t t e except ion se révèle 

ma l fondée. 

54. La C o u r no te q u ' a v a n t d ' i n t r o d u i r e sa r e q u ê t e devan t la 

C o m m i s s i o n , le r e q u é r a n t a ut i l isé la voie de recours i nd iquée p a r le 

G o u v e r n e m e n t , à savoir u n e ac t ion en revend ica t ion . A ce t t e da te - l à , tou t 

c o m m e au jou rd 'hu i , ce t t e voie de recours exis ta i t et é ta i t efficace, ce que 

le G o u v e r n e m e n t ne con te s t e d ' a i l l eurs pas . 

55. La C o u r e s t ime q u e le G o u v e r n e m e n t , qu i est r e sponsab le de 

l ' annu la t i on d ' un j u g e m e n t défini t i f r e n d u à la sui te d ' u n e ac t ion en 

revendica t ion , ne sau ra i t m a i n t e n a n t exc iper d ' un n o n - é p u i s e m e n t dû au 

m a n q u e m e n t du r e q u é r a n t d ' i n t r o d u i r e une nouvelle ac t ion en 

revend ica t ion (voir é g a l e m e n t p a r a g r a p h e 50 ci-dessus in fine). 

P a r t a n t , il y a lieu de r e j e t e r ce t t e excep t ion p r é l i m i n a i r e . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

56. D ' a p r è s le r e q u é r a n t , l ' a r rê t du 1" m a r s 1995 de la C o u r s u p r ê m e 

de j u s t i c e a enfreint l 'ar t icle 6 § 1 d e la Conven t ion , qui d ispose : 

« T o u t e p e r s o n n e a droit à ce q u e sa cause soit e n t e n d u e é q u i t a b l e m e n t (...) par un 

tr ibunal (...) qui déc idera (...) des c o n t e s t a t i o n s sur ses droi ts et ob l igat ions d e caractère 

civil (...) » 

57. D a n s son m é m o i r e , le r e q u é r a n t fait valoir que le refus de la C o u r 

s u p r ê m e de ju s t i ce de r e c o n n a î t r e aux t r i b u n a u x la c o m p é t e n c e de 

t r a n c h e r une ac t ion en revend ica t ion est con t r a i r e au dro i t à u n t r i buna l 

g a r a n t i p a r l 'ar t ic le 21 de la C o n s t i t u t i o n r o u m a i n e et à l 'ar t icle 3 du code 

civil r o u m a i n , qui régi t le dén i de j u s t i ce . En o u t r e , il fait valoir q u e 

l ' a f f i rmat ion de la C o u r s u p r ê m e de j u s t i ce , selon laquel le le r e q u é r a n t 

n ' é t a i t pas p rop r i é t a i r e du bien en l i t ige, est en con t r ad ic t ion avec le 

mot i f invoqué pa r ce t te cour p o u r accuei l l i r le r ecours en a n n u l a t i o n , à 

savoir l ' absence de c o m p é t e n c e des j u r id i c t ions p o u r t r a n c h e r le fond du 

l i t ige. 

58. Le G o u v e r n e m e n t a d m e t q u e le r e q u é r a n t s'est vu oppose r un 

refus du droi t à un t r i buna l , ma i s e s t i m e q u e ce refus a é té t e m p o r a i r e et 

q u ' e n tou t cas il é ta i t jus t i f ié pour a s s u r e r le respec t des n o r m e s de 

p r o c é d u r e et le p r inc ipe de la s é p a r a t i o n des pouvoirs . 

59. P o u r la C o m m i s s i o n , le d ro i t d 'accès à un t r i buna l exige u n e voie 

j ud i c i a i r e p e r m e t t a n t de r e v e n d i q u e r des dro i t s civils. Dès lors, 

l ' annu l a t i on du j u g e m e n t du 9 d é c e m b r e 1993, au mot i f que les 

t r i b u n a u x ne p e u v e n t pas c o n n a î t r e d ' u n e tel le ac t ion , a po r t é a t t e i n t e à 

la s u b s t a n c e m ê m e du droi t d 'accès à un t r i b u n a l au sens de l 'ar t icle 6 § 1. 
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60. La C o u r doit donc r e c h e r c h e r si l ' a r rê t d u l c r m a r s 1995 a enfreint 

l 'ar t ic le 6 § 1 de la Conven t i on . 

6 1 . Le dro i t à un procès équ i t ab le devan t u n t r i b u n a l , g a r a n t i pa r 

l 'ar t icle 6 § 1 de la Conven t ion , doit s ' i n t e r p r é t e r à la l umiè r e du 

p r é a m b u l e de la Conven t ion , qui énonce la p r é é m i n e n c e du droi t c o m m e 

é l é m e n t du p a t r i m o i n e c o m m u n des E t a t s c o n t r a c t a n t s . U n des é l é m e n t s 

f o n d a m e n t a u x de la p r é é m i n e n c e du droi t est le p r inc ipe de la sécur i t é des 

r a p p o r t s j u r i d i q u e s , qu i veu t , e n t r e a u t r e s , que la solut ion d o n n é e de 

m a n i è r e définit ive à tout l i t ige p a r les t r i b u n a u x ne soit p lus r emise en 

cause . 

62. En l 'espèce, la C o u r note q u ' à l ' époque des fai ts , le p r o c u r e u r 

g é n é r a l de la R o u m a n i e - qui n ' é t a i t pas p a r t i e à la p r o c é d u r e -

disposai t , en ve r tu de l 'ar t ic le 330 du code de p r o c é d u r e civile, du pouvoir 

d ' a t t a q u e r un j u g e m e n t définit if p a r la voie du recours en a n n u l a t i o n . La 

C o u r no te que , d a n s l 'exercice de son pouvoir , le p r o c u r e u r g é n é r a l n ' é t a i t 

t e n u p a r a u c u n dé la i , de sor te que les j u g e m e n t s pouva ien t ê t re 

p e r p é t u e l l e m e n t r e m i s e n cause . 

La C o u r relève q u ' e n accuei l lan t le recours en a n n u l a t i o n in t rodu i t en 

ve r tu du pouvoir s u s m e n t i o n n é , la C o u r s u p r ê m e de ju s t i ce a effacé 

l ' ensemble d ' une p r o c é d u r e jud ic i a i r e qu i avait abou t i , selon les t e r m e s 

de la C o u r s u p r ê m e de j u s t i c e , à une décision jud ic ia i r e « i r révocable », 

ayan t donc acquis l ' au to r i t é de la chose j u g é e et ayan t , de surcro î t , été 

exécu tée . 

En a p p l i q u a n t de la sor te les disposi t ions de l 'ar t ic le 330 p réc i t é , la 

C o u r s u p r ê m e de j u s t i c e a enfreint le p r inc ipe de la s écu r i t é des r a p p o r t s 

j u r i d i q u e s . En l 'espèce, et de ce fait, le droi t du r e q u é r a n t à un procès 

équ i t ab l e au sens de l 'ar t ic le 6 § 1 de la Conven t i on a é té m é c o n n u . 

Il y a donc eu viola t ion dudi t a r t ic le . 

63 . E n o u t r e , c o n c e r n a n t l ' a l légat ion du r e q u é r a n t selon laque l le il a 

é té privé de son dro i t d e faire e n t e n d r e sa cause p a r un t r i b u n a l , la Cour 

c o n s t a t e q u e , d a n s son a r r ê t du 1" m a r s 1995, la C o u r s u p r ê m e de jus t i ce a 

j u g é que la r evend ica t ion de l ' in té ressé revena i t à a t t a q u e r un ac te 

législatif, le décre t de na t iona l i sa t ion n" 92/1950. En c o n s é q u e n c e , elle a 

e s t imé q u e l 'affaire échappa i t à la c o m p é t e n c e des j u r id i c t ions et q u e seul 

le P a r l e m e n t pouvai t se p r o n o n c e r sur la légal i té de la na t iona l i s a t i on en 

cause . 

64. N é a n m o i n s , d a n s son a r r ê t , la C o u r s u p r ê m e de jus t i ce aff irme que 

le r e q u é r a n t n ' é t a i t pas p r o p r i é t a i r e du bien en l i t ige. 

La C o u r n ' a pour t â c h e ni de se p e n c h e r sur l ' a r rê t d u 1 e r m a r s 1995 à la 

l umiè re du droi t i n t e r n e , ni d ' e x a m i n e r si la C o u r s u p r ê m e de ju s t i ce 

pouvai t ou non t r a n c h e r e l l e -même le l i t ige sur le fond, eu éga rd à la 

c o m p é t e n c e don t l 'avait invest ie l 'ar t ic le 330 du code de p r o c é d u r e civile. 

65. La C o u r relève que l ' a r rê t du 1" m a r s 1995 a é té mot ivé pa r 

l ' i ncompé tence absolue des ju r id ic t ions de t r a n c h e r des l i t iges civils 
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c o m m e l 'act ion en revend ica t ion d a n s le cas d ' e spèce . Elle e s t ime q u ' u n e 

tel le exclusion est en soi con t r a i r e au droi t d 'accès à un t r i buna l g a r a n t i 

p a r l 'ar t ic le 6 § 1 de la Conven t i on (voir, mutatis mutandis, l ' a r rê t Vasi lescu 

c. R o u m a n i e du 22 m a i 1998, Recueil des arrêts et décisions 1998-III, pp. 1075-

1076, §§ 39-41). 

P a r t a n t , il y a eu violat ion de l 'ar t icle 6 § 1 é g a l e m e n t sur ce poin t . 

III. SUR LA V I O L A T I O N ALLÉGUÉE DE L 'ARTICLE 1 DU P R O T O ­

C O L E N" 1 

66. Le r e q u é r a n t se p la in t q u e l ' a r r ê t du 1 e r m a r s 1995 de la C o u r 

s u p r ê m e de ju s t i ce a eu pour effet de p o r t e r a t t e i n t e à son droi t au 

r e spec t de ses b iens , tel q u e r e c o n n u à l 'ar t icle 1 du Protocole n° 1, ainsi 

libellé : 

« T o u t e p e r s o n n e phys ique ou m o r a l e a droit au respect de ses b i ens . Nu l ne peut ê tre 

privé de sa propr ié té q u e pour c a u s e d'uti l i té publ ique et d a n s les condi t ions prévues par 

la loi et les pr incipes g é n é r a u x du droit in ternat iona l . 

L e s d i spos i t ions p r é c é d e n t e s ne portent pas a t t e i n t e au droit q u e p o s s è d e n t les E t a t s 

de m e t t r e en v i g u e u r les lois qu' i ls j u g e n t n é c e s s a i r e s pour r é g l e m e n t e r l 'usage des 

b i ens c o n f o r m é m e n t à l ' intérêt g é n é r a l ou pour assurer le p a i e m e n t des i m p ô t s o u 

d'autres contr ibut ions ou des a m e n d e s . » 

A. Sur l ' e x i s t e n c e d'un b i e n 

67. Le G o u v e r n e m e n t a d m e t q u e la r econna i s sance jud ic i a i r e du dro i t 

de p r o p r i é t é du r e q u é r a n t , le 9 d é c e m b r e 1993, r e p r é s e n t a i t un « b ien » 

au sens de l 'ar t ic le 1 du Protocole n° 1. Toutefo is , lors de l ' aud ience d u 

17 j u i n 1999, le G o u v e r n e m e n t fait valoir pour la p r e m i è r e fois q u e le 

j u g e m e n t du 9 d é c e m b r e 1993 ne concerna i t p a s le r ez -de -chaussée , 

v e n d u pa r l 'E ta t en 1973. 

68. Selon le r e q u é r a n t , l 'E ta t n ' a u r a i t pu v e n d r e l é g a l e m e n t un b ien 

qu i ne lui a p p a r t e n a i t pas . D ' a u t r e p a r t , ce n 'es t q u ' e n ag i ssan t de 

m a u v a i s e foi que les loca ta i res du rez -de-chaussée a u r a i e n t pu a c h e t e r 

cet a p p a r t e m e n t , pu isqu ' i l s sava ien t p a r f a i t e m e n t q u e les p a r e n t s d u 

r e q u é r a n t ava ien t é té dépossédés i l l éga l emen t . 

Le t iers i n t e r v e n a n t sou t ien t q u e l ' éventue l b ien du r e q u é r a n t ne 

s au ra i t inc lure l ' a p p a r t e m e n t se t r ouvan t au rez -de-chaussée de 

la ma i son , a c h e t é en 1973 p a r ses oncles et don t il a hé r i t é . Il ind ique q u e 

l ' acha t é ta i t conforme aux lois en v igueu r en 1973. 

69. La C o u r p r e n d no te du fait que le droi t du r e q u é r a n t sur 

l ' a p p a r t e m e n t se t r ouvan t au rez -de -chaussée de la ma i son en li t ige est 

mis en cause pa r le t ie rs i n t e r v e n a n t . Elle r appe l l e toutefois q u e la 

p r o c é d u r e devan t elle, e n g a g é e p a r le r e q u é r a n t à l ' encon t re de l 'E ta t 
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r o u m a i n , ne s au ra i t p r o d u i r e d'effets q u e sur les droi t s et les obl iga t ions 

de ces seules pa r t i e s . La C o u r relève de surcro î t q u e le t ie rs i n t e r v e n a n t 

n ' é t a i t p a r t i e à a u c u n e des p r o c é d u r e s i n t e rnes faisant l 'objet de la 

p r é s e n t e r e q u ê t e , les seules pa r t i e s à ces p r o c é d u r e s é t a n t le r e q u é r a n t 

et le G o u v e r n e m e n t . 

70. La C o u r e s t ime q u e le r e q u é r a n t avait u n « bien » au sens de 

l 'ar t ic le 1 d u Pro tocole n" 1. E n effet, le j u g e m e n t d u t r i b u n a l d e 

p r e m i è r e in s t ance du 9 d é c e m b r e 1993 avai t é tabl i q u e la ma i son en 

ques t i on avait é té na t iona l i sée en violat ion du déc re t de na t iona l i sa t ion 

n" 92/1950 et avai t cons t a t é , avec effet rétroact if , q u e le r e q u é r a n t en 

é ta i t le p r o p r i é t a i r e l ég i t ime , en t a n t q u e successeur de ses p a r e n t s . La 

C o u r relève aussi q u e le droi t du r e q u é r a n t ainsi r e c o n n u n ' é t a i t pas 

révocable . D 'a i l l eurs , le r e q u é r a n t a pu jou i r de son b ien en tou te 

t r anqu i l l i t é , en t a n t q u e p r o p r i é t a i r e l ég i t ime , du 9 d é c e m b r e 1993 

j u s q u ' a u 1 e r m a r s 1995. Il s ' a cqu i t t a é g a l e m e n t des t axes et des impôts 

immobi l i e r s a f férents à son b ien . 

B. S u r l ' e x i s t e n c e d 'une i n g é r e n c e 

71 . P o u r le r e q u é r a n t , l ' annu l a t i on du j u g e m e n t du 9 d é c e m b r e 1993 a 

eu pour conséquence l ' impossibi l i té absolue de faire valoir son dro i t de pro­

p r i é t é , ce qu i cons t i t ue u n e i ngé rence d a n s son droi t au respec t de ses biens . 

72. Selon le G o u v e r n e m e n t , l ' a r rê t de la C o u r s u p r ê m e de j u s t i c e , bien 

q u e n ' a y a n t pas t r a n c h é la ques t i on du dro i t de p r o p r i é t é du r e q u é r a n t , a 

créé u n e i n c e r t i t u d e de cour t e d u r é e q u a n t à ce droi t , et cons t i tué ainsi une 

ingé rence t e m p o r a i r e d a n s le droi t de l ' in té ressé au respec t de son bien. 

73. La C o m m i s s i o n observe q u e le r e q u é r a n t s'est vu r e c o n n a î t r e son 

droi t de p r o p r i é t é p a r un j u g e m e n t définit if et qu ' i l pouvai t dès lors 

e s p é r e r l é g i t i m e m e n t jouir d ' u n e m a n i è r e pais ible de son droi t . 

L ' a n n u l a t i o n du j u g e m e n t du 9 d é c e m b r e 1993 cons t i tue une ingérence 

d a n s le droi t de p r o p r i é t é du r e q u é r a n t . 

74. La C o u r r econna î t que la C o u r s u p r ê m e de ju s t i ce n ' a pas eu pour 

b u t de t r a n c h e r la ques t i on re la t ive a u d ro i t d e p r o p r i é t é d u r e q u é r a n t . 

Elle e s t ime p o u r t a n t qu ' i l y a eu ingé rence dans le dro i t de p rop r i é t é de 

l ' in té ressé tel q u e le g a r a n t i t l 'ar t icle 1 du Pro tocole n" 1 en ce q u e l ' a r rê t 

de la C o u r s u p r ê m e de ju s t i ce du 1" m a r s 1995 a cassé le j u g e m e n t 

définit if du 9 d é c e m b r e 1993 a t t r i b u a n t la maison à M. B r u m à r e s c u alors 

q u e ce j u g e m e n t avai t é t é exécu té . 

C. S u r la j u s t i f i c a t i o n d e l ' i n g é r e n c e 

75. R e s t e à d é t e r m i n e r si l ' i ngérence c o n s t a t é e pa r la C o u r a ou non 

enfre in t l 'ar t icle 1 du Pro tocole n° 1. P o u r ce faire, il faut r e c h e r c h e r si, 
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c o m m e le sou t i en t le G o u v e r n e m e n t , l ' ingérence en cause re levai t de la 

p r e m i è r e p h r a s e du p r e m i e r p a r a g r a p h e de l 'ar t icle 1 au mot i f q u e 

l ' a r rê t de la C o u r s u p r ê m e de ju s t i ce n e s 'analysai t ni en u n e pr iva t ion 

formel le des b iens du r e q u é r a n t ni en u n e r é g l e m e n t a t i o n d e leur u sage , 

ou si, c o m m e la C o m m i s s i o n l'a e s t i m é , l 'affaire conce rne une pr iva t ion de 

p r o p r i é t é couver te p a r la seconde p h r a s e de ce m ê m e p a r a g r a p h e . 

76. La C o u r rappe l le q u e pour d é t e r m i n e r s'il y a eu pr ivat ion de b iens 

au sens de la d e u x i è m e « n o r m e », il faut non s e u l e m e n t e x a m i n e r s'il y a 

eu dépossess ion ou exp rop r i a t i on formel le , ma i s encore r e g a r d e r au -de là 

des a p p a r e n c e s et ana lyse r les r éa l i t é s de la s i t ua t ion l i t ig ieuse . L a 

C o n v e n t i o n visant à p r o t é g e r des dro i t s « concre t s et effectifs », il 

i m p o r t e de r e c h e r c h e r si l ad i te s i t ua t ion équivala i t à u n e e x p r o p r i a t i o n 

de fait ( a r r ê t s S p o r r o n g et L ô n n r o t h c. Suède du 23 s e p t e m b r e 1982, 

sér ie A n" 52, pp . 24-25, § 63 , et Vasi lescu p r éc i t é , p . 1078, § 51) . 

77. La C o u r no te q u ' e n l ' espèce, le j u g e m e n t du t r i buna l de p r e m i è r e 

ins t ance , qui o rdonna i t aux a u t o r i t é s admin i s t r a t i ve s de r e s t i t u e r 

la ma i son au r e q u é r a n t , é ta i t devenu définit if et i r révocable , q u e , s'y 

con fo rman t , le m a i r e de Buca res t o r d o n n a la r e s t i t u t i on de la ma i son a u 

r e q u é r a n t et q u e l ' en t r ep r i se C. s ' exécu ta en ma i 1994. En o u t r e , à c e t t e 

d a t e , le r e q u é r a n t cessa de payer le loyer dû pour l ' a p p a r t e m e n t qu ' i l 

occupai t d a n s la ma i son et, d 'avri l 1994 à avril 1996, il a c q u i t t a les t axes 

foncières a f fé rentes à celle-ci. La C o u r relève q u e l ' a r rê t de la C o u r 

s u p r ê m e de jus t i ce a eu p o u r effet de pr iver le r e q u é r a n t de tous les 

fruits de l ' a r rê t définit if en sa faveur en j u g e a n t que l 'E ta t avai t 

d é m o n t r é q u e son t i t r e de p rop r i é t é se fondait sur le déc re t de 

na t iona l i sa t ion . Aprè s ce t t e décis ion, l ' in té ressé fut informé q u ' à p a r t i r 

d 'avri l 1996, la ma i son sera i t r é i n t é g r é e d a n s le p a t r i m o i n e de l 'E ta t . 

L ' a r r ê t de la C o u r s u p r ê m e de j u s t i c e a donc eu p o u r conséquence de 

pr iver le r e q u é r a n t des dro i t s de p r o p r i é t é q u e le j u g e m e n t défini t i f en sa 

faveur lui avait conférés sur la ma i son . L ' in t é ressé n 'avai t p lus 

n o t a m m e n t la facul té de v e n d r e ou de l égue r le b ien, d 'en consen t i r la 

d o n a t i o n ou d 'en d i sposer d ' une a u t r e m a n i è r e . D a n s ces condi t ions , la 

C o u r cons t a t e q u e l ' a r rê t de la C o u r s u p r ê m e de ju s t i ce a eu p o u r effet 

de pr iver le r e q u é r a n t de son b ien au sens de la seconde p h r a s e du 

p r e m i e r p a r a g r a p h e de l 'ar t ic le 1 d u Pro toco le n° 1. 

78. U n e pr iva t ion de p r o p r i é t é re levan t de ce t t e d e u x i è m e n o r m e peu t 

s e u l e m e n t se jus t i f ie r si l 'on d é m o n t r e n o t a m m e n t qu 'e l l e est i n t e r v e n u e 

p o u r cause d 'u t i l i té pub l ique et d a n s les condi t ions p révues p a r la loi. De 

surcro î t , t o u t e i n g é r e n c e d a n s la j o u i s s a n c e d e la p r o p r i é t é doi t r é p o n d r e 

au c r i t è re de p r o p o r t i o n n a l i t é . La C o u r ne cesse de le r a p p e l e r : un j u s t e 

équi l ib re doi t ê t r e m a i n t e n u e n t r e les ex igences de l ' in té rê t géné ra l de la 

c o m m u n a u t é et les impéra t i f s de la s a u v e g a r d e des droi t s f o n d a m e n t a u x 

de l ' individu. Le souci d ' a s s u r e r un tel équi l ib re est i n h é r e n t à l ' ensemble 

de la Conven t i on . La C o u r rappe l le auss i q u e l ' équi l ibre à p r é s e r v e r se ra 
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d é t r u i t si l ' individu conce rné s u p p o r t e une cha rge spéciale et e x o r b i t a n t e 

( a r r ê t S p o r r o n g et L ô n n r o t h p réc i t é , pp . 26-28, §§ 69-74). 

79. A l ' ins tar de la C o m m i s s i o n , la C o u r observe q u ' a u c u n e 

jus t i f i ca t ion n 'es t fournie à la s i tua t ion qui dér ive de l ' a r rê t d e la C o u r 

s u p r ê m e de ju s t i ce . En par t i cu l ie r , ni c e t t e j u r i d i c t i on e l l e -même ni le 

G o u v e r n e m e n t n 'on t t e n t é d ' avance r des motifs sé r ieux jus t i f i an t la 

pr iva t ion de p rop r i é t é pour « cause d 'u t i l i té pub l ique ». La C o u r no te en 

ou t r e que le r e q u é r a n t se t rouve privé de la p r o p r i é t é du bien 

depu i s m a i n t e n a n t plus de q u a t r e ans sans avoir perçu d ' i n d e m n i t é 

r e f l é t an t la va l eu r réel le d e celui-ci , e t q u e les efforts déployés p a r lui 

pour r ecouvre r la p r o p r i é t é sont à ce j o u r d e m e u r é s vains . 

80. D a n s ces condi t ions , à suppose r m ê m e q u e l 'on puisse d é m o n t r e r 

q u e la pr iva t ion de p rop r i é t é servai t u n e cause d ' i n t é r ê t publ ic , la C o u r 

e s t ime q u e le j u s t e équi l ib re a é té r o m p u et que le r e q u é r a n t a s u p p o r t é 

et con t inue de s u p p o r t e r u n e c h a r g e spéciale et e x o r b i t a n t e . P a r t a n t , il y a 

eu et il con t i nue d 'y avoir v iola t ion de l 'ar t ic le 1 du Pro tocole n" 1. 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

81 . Aux t e r m e s de l 'ar t icle 41 d e la Conven t ion , 

« Si la C o u r déc lare qu'il y a eu v io la t ion de la C o n v e n t i o n ou de ses Protoco les , et si le 

droit in terne de la H a u t e Part ie c o n t r a c t a n t e ne p e r m e t d'effacer q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v io lat ion, la C o u r accorde à la part ie l é s é e , s'il y a l i eu , u n e 

sat i s fact ion é q u i t a b l e . » 

82. A t i t re pr inc ipa l , le r e q u é r a n t sollicite la r e s t i t u t i on d u bien 

l i t ig ieux. Il e n t e n d recevoir , en cas de non - r e s t i t u t i on , u n e s o m m e 

c o r r e s p o n d a n t à la va leu r ac tue l le de son b ien , à savoir , selon le r appor t 

d ' expe r t i se soumis à la C o u r , 3 681 mill ions de lei r o u m a i n s ( R O L ) . Pour 

d o m m a g e mora l , il r é c l a m e 75 000 dol lars a m é r i c a i n s ( U S D ) . Il sollicite en 

o u t r e le v e r s e m e n t de 26 000 150 R O L pour hono ra i r e s d 'avocat p o u r les 

p r o c é d u r e s m e n é e s devan t les o r g a n e s de S t r a s b o u r g , a insi q u e de 

1 543 650 R O L , 500 U S D et 300 francs français au t i t re de frais divers 

p o u r les p r o c é d u r e s suivies devan t la Cour , y compr i s p o u r la 

c o m p a r u t i o n à l ' aud ience du 17 j u i n 1999. 

83 . Le G o u v e r n e m e n t sou t i en t en p r e m i e r l ieu q u e l 'octroi d ' une 

s o m m e au t i t r e du d o m m a g e m a t é r i e l sera i t in jus te , pu i sque le 

r e q u é r a n t peu t tou jours r evend ique r avec succès sa ma i son devan t les 

j u r id i c t ions i n t e r n e s . En tout cas, le G o u v e r n e m e n t e s t ime q u e le 

m o n t a n t m a x i m u m qui p o u r r a i t ê t r e oct royé est de 69 480 U S D , 

r e p r é s e n t a n t , selon le r a p p o r t d ' expe r t i se qu ' i l a soumis devan t la Cour , 

la va leu r m a r c h a n d e de la ma i son en li t ige moins la va leu r de 

l ' a p p a r t e m e n t occupé pa r le r e q u é r a n t . 

Q u a n t au pré jud ice m o r a l , le G o u v e r n e m e n t sou t i en t qu ' i l n'y a pas 

l ieu à l 'octroi d ' u n e r é p a r a t i o n à ce t i t r e . 
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Le G o u v e r n e m e n t se déc la re p rê t à r e m b o u r s e r les frais et d é p e n s 

jus t i f iés p a r le r e q u é r a n t , en d é d u i s a n t les s o m m e s oc t royées au t i t re de 

l ' ass is tance jud ic i a i r e . 

84. D a n s les c i r cons tances d e la cause , la C o u r e s t i m e q u e la ques t i on 

de l ' appl ica t ion de l 'ar t icle 41 ne se t rouve pas en é t a t de sor te qu ' i l échet 

de la r é se rve r eu égard à l ' éven tua l i t é d 'un accord e n t r e l 'Eta t d é f e n d e u r 

et l ' in té ressé (ar t ic le 75 §§ 1 et 4 du r è g l e m e n t ) . 

PAR CES MOTIFS, LA COUR, À L'UNANIMITÉ, 

1. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la Conven t i on du fait de 

l ' absence d ' un procès équ i t ab l e ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la Conven t i on du fait du 

refus du dro i t d 'accès à un t r i b u n a l ; 

3. Dit qu ' i l y a eu violat ion de l 'ar t icle 1 du Protocole n" 1 ; 

4. Dit q u e la ques t i on de l ' appl ica t ion de l 'ar t ic le 41 de la Conven t i on ne 

se t rouve pas en é t a t ; 

en c o n s é q u e n c e , 

a) la réserve en en t i e r ; 

b) invite le G o u v e r n e m e n t et le r e q u é r a n t à lui a d r e s s e r pa r écri t , d a n s 

les t rois mo i s , l eurs obse rva t ions sur ce t t e ques t i on et n o t a m m e n t à lui 

d o n n e r conna i s sance de tou t accord a u q u e l ils p o u r r a i e n t a b o u t i r ; 

c) réserve la p r o c é d u r e u l t é r i e u r e et délègue au p rés iden t de la G r a n d e 

C h a m b r e le soin de la fixer au besoin. 

Fai t en français et en angla i s , puis p rononcé en a u d i e n c e pub l ique a u 

Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 28 oc tobre 1999. 

Luzius W I L D H A B E R 

Prés iden t 

M a u d D E B O E R - B U Q U I C C E I I O 

Greff ière adjointe 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé des opinions s épa rée s 

su ivan te s : 

- op in ion c o n c o r d a n t e de M. Rozakis ; 

- op in ion c o n c o r d a n t e de Sir Nicolas B r a t z a , à laquel le se ral l ie 

M. Zupanc ic . 

L . W . 

M . B . 
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OPINION CONCORDANTE DE M. LE JUGE ROZAKIS 

(Traduction) 

Bien que j ' a i e voté p o u r le cons ta t d ' une double violat ion de l 'ar t icle 6 

§ 1 de la Conven t i on en l 'espèce, j ' e s t i m e q u ' e n réa l i t é les deux a spec t s de 

la violat ion sont i n t r i n s è q u e m e n t liés et s ' ana lysent l 'un et l ' au t r e en un 

m a n q u e m e n t au droi t à un t r i b u n a l , ou d 'accès à u n t r i buna l . 

La major i t é de la C o u r a cons idéré que le fait q u e la C o u r s u p r ê m e de 

jus t i ce de R o u m a n i e « a effacé l ' ensemble d ' u n e p r o c é d u r e jud ic ia i r e qui 

avait abou t i (...) à une décision jud ic i a i r e « i r révocable », ayan t donc 

acquis l ' au to r i t é de la chose j u g é e et ayan t , de surcro î t , é t é e x é c u t é e (...) 

a enfre in t le p r inc ipe de la sécur i t é des r a p p o r t s j u r i d i q u e s (...) et de ce 

fait, le droi t du r e q u é r a n t à u n procès équ i t ab l e au sens de l 'ar t icle 6 § 1 de 

la Conven t i on ». 

J e vois les choses sous un a u t r e ang le : la no t ion de droi t à un t r ibuna l , 

ou de droi t d 'accès à un t r i buna l , s 'est déve loppée d a n s la j u r i s p r u d e n c e de 

la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e et couvre t ou t e s sor tes de 

c i r cons tances d a n s lesquel les un individu se voit dén ie r , p a r des act ions 

ou des omiss ions des pouvoirs publics , la possibil i té d ' ob t en i r une 

décision définit ive d ' une cour de j u s t i c e sur u n e c o n t e s t a t i o n en m a t i è r e 

civile ou une accusa t ion en m a t i è r e p é n a l e . En l ' é ta t a c tue l , la 

j u r i s p r u d e n c e ind ique que la no t ion de droi t à u n t r ibuna l ou d 'accès à un 

t r i buna l ne se l imi te en a u c u n cas au s t ade de l ' i n t roduc t ion d 'une 

i n s t ance ni au fait q u ' u n e p r o c é d u r e jud ic ia i r e about i s se à u n e décision 

sur u n e accusa t ion en m a t i è r e péna le ; ce t t e no t ion englobe auss i le droi t 

à ce q u ' u n t r ibuna l impose en p r a t i q u e son verdict ou sa décision, et 

a d m i n i s t r e la j u s t i c e sans subi r d ' en t r ave e x t é r i e u r e . Le droi t à un 

t r i buna l n 'es t donc pas un s imple droi t t h é o r i q u e à ce q u ' u n j u g e 

na t iona l e x a m i n e l 'affaire d 'un individu, ma i s il c o m p r e n d encore l 'espoir 

l ég i t ime q u e les a u t o r i t é s i n t e r n e s se ron t t e n u e s de r e spec t e r un 

j u g e m e n t défini t i f qu i s e r a donc exécu té . 

En l ' occur rence , le r e q u é r a n t a eu le dro i t d e saisir la j u s t i c e d ' un 

différend qui l 'opposai t à l 'E ta t . Il s 'est a insi p réva lu , d a n s les règles , de 

sa capac i té de faire e x é c u t e r un j u g e m e n t ayant acquis force de chose 

j u g é e , et de se voir en conséquence r é i n t é g r é d a n s la p r o p r i é t é de son 

b ien . Mais son droi t à un t r i buna l est devenu i l lusoire lo rsque le 

p r o c u r e u r g é n é r a l et la C o u r s u p r ê m e sont i n t e r v e n u s , en app l iquan t 

l 'ar t ic le 330 du code de p r o c é d u r e civile, et ont effacé le j u g e m e n t du 

t r i buna l de p r e m i è r e in s t ance et ses conséquences favorables à 

l ' i n té ressé . L o r s q u ' u n sys tème jud ic i a i r e confère à u n e ju r id ic t ion la 

c o m p é t e n c e de r e n d r e des j u g e m e n t s définitifs puis p e r m e t q u e des 

p r o c é d u r e s u l t é r i e u r e s en a n n u l e n t les décis ions , non s e u l e m e n t la 
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sécur i t é j u r i d i q u e en pâ t i t , ma i s l ' ex is tence m ê m e du t r i buna l est r e m i s e 

en cause puisqu ' i l n ' a en subs t ance a u c u n e c o m p é t e n c e pour t r a n c h e r de 

m a n i è r e définit ive u n e ques t ion j u r i d i q u e . 

L'on peu t donc se d e m a n d e r si une p e r s o n n e qui saisit pa re i l t r i b u n a l 

p o u r qu ' i l se p rononce su r la c o n t e s t a t i o n a v r a i m e n t un droi t à u n 

t r ibuna l et un droi t d 'accès à un t r i buna l . 
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OPINION CONCORDANTE 
DE Sir Nicolas BRATZA, JUGE, À LAQUELLE SE RALLIE 

M. LE JUGE ZUPANCIC 

(Traduction) 

J e pense à l ' ins ta r des a u t r e s m e m b r e s de la C o u r q u ' e n l 'espèce, il y a 

eu violat ion de l 'ar t icle 6 de la Conven t i on sur d e u x chefs d i s t inc t s , et 

m a n q u e m e n t à l 'ar t icle 1 du Protocole n" 1. J e souscris é g a l e m e n t pour 

l ' essent ie l au r a i s o n n e m e n t exposé dans l ' a r rê t de la C o u r q u a n t à ces 

deux d ispos i t ions , et m e c o n t e n t e r a i de fo rmule r q u e l q u e s r e m a r q u e s 

add i t ionne l l e s sur la p r e m i è r e b r a n c h e du gr ief t i ré d e l 'ar t ic le 6. 

La C o u r a conclu q u ' e n a p p l i q u a n t les disposi t ions de l 'ar t ic le 330 du 

code de p r o c é d u r e civile, la C o u r s u p r ê m e de ju s t i ce « a enfre in t le 

p r inc ipe d e la sécur i t é des r a p p o r t s j u r i d i q u e s », e t q u ' e n l ' espèce , « le 

droi t du r e q u é r a n t à un procès équ i t ab l e au sens de l 'a r t ic le 6 § 1 de la 

Conven t i on a é té m é c o n n u » ( p a r a g r a p h e 62 de l ' a r r ê t ) . 

J ' e s t i m e q u e ce r a i s o n n e m e n t n 'es t pas e n t i è r e m e n t sa t i s fa isant ; en 

effet, en é n o n ç a n t ce point de vue , la C o u r n ' a pas fait ré férence à sa 

j u r i s p r u d e n c e ni d o n n é d 'expl ica t ions dé ta i l l ées sur la r e l a t ion e n t r e les 

no t ions de « sécur i t é des r a p p o r t s j u r i d i q u e s » et de « procès équ i t ab le ». 

A mon sens , il est possible de cons idé re r que le lien t ient au pr inc ipe de 

l 'égal i té des a r m e s e n t r e les p a r t i e s à une p r o c é d u r e jud ic i a i r e , condi t ion 

f o n d a m e n t a l e d 'un procès équ i t ab le . D a n s une p r o c é d u r e m e t t a n t en 

cause l 'E ta t , de m ê m e q u e ce pr inc ipe peu t ê t r e enfreint en cas 

d ' i ngé rence du pouvoir législat if dans l ' a d m i n i s t r a t i o n de la j u s t i c e en 

vue d ' inf luer su r le d é n o u e m e n t jud ic ia i r e d 'un litige ( a r r ê t Raff ineries 

g r e c q u e s S t r a n et S t r a t i s A n d r e a d i s c. G r è c e du 9 d é c e m b r e 1994, série A 

n" 301-B), il est possible d ' a l l éguer sa violat ion lo r sque , c o m m e ici, le 

p r o c u r e u r géné ra l , en sa qua l i t é de fonc t ionna i re , est invest i p a r l 'ar­

ticle 330 p réc i t é du pouvoir de d e m a n d e r à tout m o m e n t l ' annu la t ion 

d 'un j u g e m e n t définit if et exécu to i r e en faveur d 'un par t icu l ie r . 

P o u r m a p a r t , j e p ré fè re toutefois cons idé re r q u e la ques t ion de 

l 'emploi dud i t a r t ic le .330 n ' e m p o r t e pas violat ion des exigences 

p rocédu ra l e s d ' u n procès é q u i t a b l e en t a n t que te l les , mais e n t r a î n e 

p lu tô t un m a n q u e m e n t au « dro i t à un t r i buna l », dont le droi t d 'accès , à 

savoir le dro i t de saisir le t r i buna l en m a t i è r e civile, cons t i tue un aspect 

(voir, p a r e x e m p l e , l ' a r rê t Phi l is c. G r è c e (n" 1) d u 27 aoû t 1991, sér ie A 

n " 2 0 9 , pp . 20-21 , § 5 9 ) . 

D a n s son a r r ê t H o r n s b y c. Grèce d u 19 m a r s 1997 (Recueil des arrêts et 

décisions 1997-11), la C o u r a accueill i le gr ief des r e q u é r a n t s selon lequel le 

refus de l ' a d m i n i s t r a t i o n de se confo rmer aux a r r ê t s du Consei l d 'E ta t 

méconna i s sa i t leur dro i t à une p ro tec t ion jud ic i a i r e effective s 'agissant 
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des con t e s t a t i ons sur leurs dro i t s de c a r a c t è r e civil, en viola t ion de 

l 'ar t icle 6 § 1. Après avoir r appe l é q u e d ' ap rè s sa j u r i s p r u d e n c e 

c o n s t a n t e , l 'ar t icle 6 consacre le « droi t d 'accès à un t r i buna l », la C o u r a 

poursuivi en ces t e r m e s : 

« Toutefois, ce droil serait i l lusoire si l 'ordre j u r i d i q u e in terne d'un Etat contrac tant 

p e r m e t t a i t q u ' u n e décis ion jud ic ia ire déf in i t ive c l ob l igato ire res te i n o p é r a n t e au 

d é t r i m e n t d'une part ie . En e l ì c i , on ne c o m p r e n d r a i t pas q u e l'article 6 § 1 décrive en 

déta i l les g a r a n t i e s de procédure - é q u i t é , publ ic i té et cé l ér i t é - accordées a u x part ies et 

qu'il ne p r o t è g e pas la m i s e e n œ u v r e d e s déc i s i ons j u d i c i a i r e s ; si cet art ic le devai t 

passer pour c o n c e r n e r e x c l u s i v e m e n t l 'accès au j u g e et le d é r o u l e m e n t de l ' ins tance , 

ce la r isquerai t de créer des s i tuat ions i n c o m p a t i b l e s avec le principe de la p r é é m i n e n c e 

du droit que les Eta t s c o n t r a c t a n t s se sont e n g a g é s à re spec ter en ratifiant la 

C o n v e n t i o n (voir, mittalis mutandis, l 'arrêt G o l d c r c. R o y a u m e - U n i du 21 février 1975, 

série A n" 18, pp. 16-18, 34 -36 ) . L 'exécut ion d'un j u g e m e n t ou arrêt , de q u e l q u e 

juridict ion q u e ce soit , doit donc être c o n s i d é r é e c o m m e faisant part ie i n t é g r a n t e du 

« procès » au s ens de l 'article 6 ; la C o u r l'a du res te déjà reconnu dans les affaires 

concernant la durée de la procédure (voir, en dern ier l i eu , les arrêts Di P e d e c. Italie et 

Zappia c. Ital ie du 26 s e p t e m b r e 1996, Recueil des arrêts et décisions 1996-IV, pp. 1383-1384, 

§§ 20-24, e t pp . 1 4 1 0 - 1 4 1 1 , § § 16-20, r e s p e c t i v e m e n t ) . » (arrêt H o r n s b y préc i té , pp. 510 -

5 1 1 , § 4 0 ) 

Si les c i r cons tances de la cause sont b ien e n t e n d u di f férentes , il m e 

semble q u ' u n r a i s o n n e m e n t a n a l o g u e s ' app l ique . A mon avis, le droi t à 

u n t r i b u n a l d ' un jus t i c iab le sera i t é g a l e m e n t i l lusoire si l 'ordre j u r i d i q u e 

d 'un E t a t c o n t r a c t a n t p e r m e t t a i t q u ' u n e décis ion jud ic i a i r e définit ive et 

obl iga to i re soit a n n u l é e pa r la C o u r s u p r ê m e de jus t i ce à la sui te d 'un 

recours pouvan t ê t r e in t rodu i t à tout m o m e n t p a r le p r o c u r e u r géné ra l . 

C e l a est d ' a u t a n t plus vra i lo r sque la décis ion, c o m m e celle du t r i buna l 

de p r e m i è r e ins tance de Buca res t don t il est ici ques t ion , non s e u l e m e n t 

est défini t ive et exécu to i r e , ma i s a de plus é té e x é c u t é e p a r les a u t o r i t é s 

c o m p é t e n t e s ; en l ' espèce, celles-ci ava ien t o r d o n n é la r e s t i t u t i o n d e 

la ma i son au r e q u é r a n t , et l ' o rdonnance avai t é té exécu tée p lus ieurs 

mois avant l ' in t roduc t ion du recours en a n n u l a t i o n . 

J e conviens q u e le p r inc ipe de la sécur i t é des r a p p o r t s j u r i d i q u e s revêt 

une i m p o r t a n c e f o n d a m e n t a l e ; c e p e n d a n t , l o r sque , c o m m e en l 'espèce, ce 

pr inc ipe est m é c o n n u en ra ison de l 'octroi à u n e p e r s o n n e du pouvoir 

d ' a n n u l e r à tou t m o m e n t une décision déf ini t ive, ob l iga to i re et e x é c u t é e , 

j ' e s t i m e q u e la violat ion doit ê t r e cons idé rée c o m m e u n m a n q u e m e n t au 

« droi t à u n t r i b u n a l » g a r a n t i p a r l 'ar t icle 6 de la Conven t ion . 
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A. G r i e f s d é c l a r é s r e c e v a b l e s 

38. La C o m m i s s i o n a déc l a r é recevables les griefs du r e q u é r a n t 
p o r t a n t sur : 

- le refus d 'accès à un t r ibuna l opposé au r e q u é r a n t p a r la C o u r 
s u p r ê m e de j u s t i c e , 

- l ' a t t e in t e au droi t du r e q u é r a n t au respec t de ses biens . 

B. P o i n t s e n l i t i ge 

39. La C o m m i s s i o n est donc appe lée à e x a m i n e r : 

- s'il y a eu viola t ion de l 'ar t ic le 6 § 1 de la Conven t ion , 

- s'il y a eu violat ion de l 'ar t ic le 1 du Protocole n" 1. 

C. S u r la v i o l a t i o n d e l 'art ic le 6 § 1 d e la C o n v e n t i o n 

40. Le r e q u é r a n t se p la in t d ' avo i r é t é privé d 'accès à u n t r i buna l 

pouvan t e x a m i n e r ses a l léga t ions selon lesquel les il est p r o p r i é t a i r e de 

la ma i son . Il invoque l 'ar t ic le 6 § 1 de la C o n v e n t i o n , ainsi libellé : 

« I. T o u t e p e r s o n n e a droit à ce q u e sa cause soit e n t e n d u e é q u i l a b l e m c n t , 

publiquement et d a n s un délai ra i sonnable , par un tr ibunal indépendant cl impart ia l , 

établ i par la loi. cpii déc idera (...) des c o n t e s t a t i o n s sur s e s droits et ob l iga t ions d e 

carac tère civil (...) » 

4 1 . Selon le r e q u é r a n t , le refus de la C o u r s u p r ê m e de ju s t i c e de 

r e c o n n a î t r e aux t r i b u n a u x la c o m p é t e n c e de t r a n c h e r des litiges p o r t a n t 

sur la légal i té des na t iona l i sa t ions effectuées pa r le r é g i m e c o m m u n i s t e 

est con t r a i r e t a n t à l 'ar t icle 21 de la C o n s t i t u t i o n r o u m a i n e q u ' à l 'ar­

ticle 6 de la Conven t i on . Le r e q u é r a n t fait valoir q u e l 'ar t icle 21 de la 

C o n s t i t u t i o n r o u m a i n e g a r a n t i t l 'accès à un t r i buna l sans a u c u n e 

res t r i c t ion . Dès lors , le t r i b u n a l de p r e m i è r e ins tance de Bucares t é ta i t 

c o m p é t e n t p o u r e x a m i n e r sa c o n t e s t a t i o n , d ' a u t a n t plus q u ' a u c u n e loi 

« r é p a r a t r i c e » n 'ava i t encore é t é votée . 

42. Le r e q u é r a n t fait valoir en o u t r e q u e la loi n" 112 du 23 n o v e m b r e 

1995 prévoit des m e s u r e s r é p a r a t r i c e s s e u l e m e n t p o u r les na t iona l i sa t ions 

« sur t i t r e », de sor te qu' i l ne peu t pas en bénéficier . P a r c o n s é q u e n t , la 

C o u r s u p r ê m e de jus t i ce l'a privé de tou t r ecour s pour faire t r a n c h e r son 

l i t ige, pu isqu ' i l ne d ispose ni d e la voie j u d i c i a i r e ni d e la voie 

a d m i n i s t r a t i v e p révue pa r la loi n" 112 de 1995. 

43 . Le G o u v e r n e m e n t e s t ime q u e le r e q u é r a n t ne pouvai t pas exiger 

l 'accès à un t r i b u n a l , c a r le dro i t r e v e n d i q u é n ' ava i t a u c u n f o n d e m e n t e n 

droi t i n t e r n e , dès lors q u e l ' e x a m e n de ce droi t é chappa i t à la c o m p é t e n c e 

des t r i b u n a u x . 
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44. D ' a u t r e pa r t , le G o u v e r n e m e n t e s t ime q u e le r e q u é r a n t n ' a 

n u l l e m e n t é té e m p ê c h é p a r la C o u r s u p r ê m e de ju s t i ce de s ' ad resse r à un 

t r i buna l p o u r faire t r a n c h e r sa con t e s t a t i on , mais a é té dir igé vers une 

a u t r e voie de r ecours . Selon le G o u v e r n e m e n t , la ques t ion des abus 

c o m m i s lors de la na t iona l i sa t ion des b iens pa r le r ég ime c o m m u n i s t e ne 

pouvai t recevoir q u ' u n e solut ion législat ive, de sor te q u e les t r i b u n a u x 

n ' é t a i e n t pas c o m p é t e n t s p o u r t r a n c h e r des l i t iges de ce gen re . 

45. Le G o u v e r n e m e n t fait valoir à cet éga rd q u e la s i tua t ion des biens 

n ' e n t r a n t pas d a n s le c h a m p d ' app l ica t ion de la loi n" 112 du 23 novembre 

1995 se ra r é g l e m e n t é e p a r u n e fu tu re loi. Il a joute q u ' u n tel proje t est 

a c t u e l l e m e n t e x a m i n é pa r le m i n i s t è r e de la Just ice . 

46. S u b s i d i a i r e m e n t , le G o u v e r n e m e n t e s t ime q u ' à suppose r que le 

r e q u é r a n t ait subi u n e res t r i c t ion d a n s son dro i t d 'accès à un t r i buna l , 

ce t t e res t r i c t ion poursu i t un bu t l ég i t ime , à savoir la p ro t ec t i on des 

loca ta i res occupan t s de l ' i m m e u b l e . Le G o u v e r n e m e n t invoque à cet 

éga rd l ' a r rê t J a m e s et a u t r e s c. R o y a u m e - U n i (Cour eur . D H , a r r ê t du 

21 février 1986, série A n" 98). 

47. La C o m m i s s i o n r appe l l e en p r e m i e r lieu q u e , p o u r q u e l 'ar t icle 6 

de la C o n v e n t i o n soit appl icable , il faut q u e l ' issue de la p r o c é d u r e soit 

d i r e c t e m e n t d é t e r m i n a n t e pour un dro i t q u e l 'on peu t p r é t e n d r e , au 

moins de m a n i è r e dé fendab le , r econnu en droi t i n t e r n e (Cour eur . D H , 

a r r ê t P u d a s c. Suède du 27 oc tobre 1987, série A n" 125-A, p. 15, § 35, et 

a r r ê t Z a n d e r c. Suède d u 25 novembre 1993, sér ie A n" 279-B, p. 38 , § 22) . 

48 . La C o m m i s s i o n r appe l l e ensu i t e q u e d a n s son a r r ê t Golder 

c. R o y a u m e - U n i , la C o u r a déc la ré q u e l 'ar t ic le 6 § 1 de la Conven t ion 

« consacre (...) le « d ro i t à un t r i b u n a l », dont le droi t d 'accès , à savoir le 

droi t de saisir le t r i b u n a l en m a t i è r e civile, ne cons t i tue q u ' u n aspect » 

( C o u r eur . D H , a r r ê t du 21 février 1975, série A n" 18, p . 18, § 36). Le 

droi t à un t r ibuna l peu t ê t r e invoqué p a r q u i c o n q u e a des ra isons 

sé r ieuses d ' e s t i m e r i l légale u n e ingé rence dans l 'exercice de l 'un de ses 

dro i t s de c a r a c t è r e civil ou bien p a r q u i c o n q u e dés i re voir t r a n c h e r pa r u n 

t r ibuna l l ' exis tence m ê m e d ' u n droi t de c a r a c t è r e civil (Cour eur . D H , 

a r r ê t Le C o m p t e , V a n Leuven et De M e y e r e c. Be lg ique du 23 j u i n 1981, 

série A n° 43 , p . 22, § 49 in fine). Le li t ige ou le conflit doit ê t re « réel » et 

« s é r i eux » (Cour eur . D H , a r r ê t B e n t h e m c. Pays-Bas du 23 octobre 

1985, série A n° 97, pp. 14-15, § 32) . Le droi t d 'accès a u x t r i b u n a u x n 'es t 

pas absolu ; il p eu t d o n n e r lieu à des l imi ta t ions i m p l i c i t e m e n t admise s 

car il « appel le de p a r sa n a t u r e m ê m e une r é g l e m e n t a t i o n p a r l 'Eta t , 

r é g l e m e n t a t i o n qui peu t va r ie r d a n s le t e m p s et d a n s l 'espace en 

fonction des besoins et des r e s sources de la c o m m u n a u t é et des 

individus » (Cour eur . D H , a r r ê t A s h i n g d a n e c. R o y a u m e - U n i du 28 m a i 

1985, série A n° 93 , pp . 24-25, § 57). En é l a b o r a n t pare i l le r é g l e m e n t a t i o n , 

les E t a t s c o n t r a c t a n t s j ou i s sen t d ' u n e c e r t a i n e m a r g e d ' app réc i a t ion . 

N é a n m o i n s , les l imi t a t ions app l iquées ne s a u r a i e n t r e s t r e i n d r e l 'accès 
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ouver t à l ' individu d ' u n e m a n i è r e ou à un point tels q u e le d ro i t s 'en 

t rouve a t t e i n t d a n s sa subs t ance m ê m e ( a r r ê t s Go ldc r et A s h i n g d a n e 

p réc i t é s , ibidem). 

49. La C o m m i s s i o n doit r e c h e r c h e r d ' abord si, en l 'espèce, le 

r e q u é r a n t avait un droi t dé fendab le au sens de l 'ar t icle 6 de la 

Conven t i on . 

50. La C o m m i s s i o n no te q u ' e n l ' espèce, la C o u r s u p r ê m e de jus t i ce 

é ta i t appe lée à t r a n c h e r u n l i t ige p o r t a n t sur la c o m p é t e n c e des 

t r i b u n a u x à e x a m i n e r des ac t ions en revend ica t ion . Toutefo is , la 

C o m m i s s i o n note q u e l ' issue de la p rocédure devan t la C o u r s u p r ê m e de 

ju s t i ce é ta i t d é t e r m i n a n t e p o u r le droi t de p rop r i é t é du r e q u é r a n t , d a n s la 

m e s u r e où ce t t e p r o c é d u r e pouvai t abou t i r à l ' annu l a t i on du j u g e m e n t 

ayan t r econnu le dro i t de p r o p r i é t é du r e q u é r a n t . 

5 1 . O r , se lon u n e j u r i s p r u d e n c e c o n s t a n t e , le droi t de p r o p r i é t é est un 

dro i t de c a r a c t è r e civil au sens de l 'ar t icle 6 § 1 de la Conven t i on (Cour 

eur . D H , a r r ê t S p o r r o n g et L ô n n r o t h c. Suède du 23 s e p t e m b r e 1982, 

série A n " 52, p. 29, § 79). 

52. La C o m m i s s i o n conclut que la c o n t e s t a t i o n du r e q u é r a n t po r t a i t 

sur u n droi t de c a r a c t è r e civil au sens de l 'ar t ic le 6 § 1 de la Conven t ion . 

53 . La C o m m i s s i o n e s t ime é g a l e m e n t q u e le l i t ige é ta i t « réel » et 

« sé r ieux » et soul igne en pa r t i cu l i e r les a r g u m e n t s du r e q u é r a n t selon 

lesquels l 'E ta t n ' a u r a i t pu s ' app rop r i e r l é g a l e m e n t la ma i son , le déc re t 

de na t iona l i sa t ion n" 92/1950 é t a n t inappl icable en l 'espèce. 

54. Il convient donc d ' é t ab l i r si le r e q u é r a n t a é té privé pa r la C o u r 

s u p r ê m e de ju s t i ce de la possibil i té de s o u m e t t r e le l i t ige p o r t a n t sur le 

droi t de p r o p r i é t é sur la ma i son à un « t r i buna l » r empl i s san t les 

condi t ions p révues à l 'ar t icle 6 § 1 de la Conven t ion . 

55. La C o m m i s s i o n no te q u e le t r i buna l de p r e m i è r e ins tance de 

Buca res t a j u g é le 9 d é c e m b r e 1993 q u e le r e q u é r a n t é ta i t p rop r i é t a i r e 

de la ma i son . En l ' absence de r ecour s , selon la loi de p r o c é d u r e i n t e r n e , 

ce j u g e m e n t a acquis force de chose j u g é e . 

56. Toutefo is , à la sui te de l ' adopt ion d ' une loi u l t é r i e u r e à ces 

é v é n e m e n t s , la loi n° 59 du 23 ju i l l e t 1993, p e r m e t t a n t au p r o c u r e u r 

g é n é r a l de la R o u m a n i e d ' a t t a q u e r p a r le biais du r ecour s en a n n u l a t i o n 

des décisions jud ic i a i r e s défini t ives, la C o u r s u p r ê m e de jus t i ce a cassé le 

j u g e m e n t définit if du 9 d é c e m b r e 1993, en j u g e a n t q u e les t r i b u n a u x civils 

n ' é t a i e n t pas c o m p é t e n t s p o u r conna î t r e de la d e m a n d e du r e q u é r a n t . 

57. La C o m m i s s i o n no te que l ' annu la t i on concerna i t l ' ensemble d ' une 

p r o c é d u r e jud ic i a i r e qu i avai t abou t i à u n e décision ayant acquis la force 

de chose j u g é e . Elle e s t ime q u e la possibil i té d ' une telle a n n u l a t i o n , 

i l l imi tée d a n s le t e m p s , selon les t e r m e s de l 'ar t icle 330 du code de 

p r o c é d u r e civile, tel qu ' i l é ta i t en v igueur à l ' époque , pou r ra i t p o r t e r 

a t t e i n t e au pr inc ipe de l ' au to r i t é de la chose j u g é e e t , p a r là, au droi t à 

un procès équ i t ab l e prévu p a r l 'ar t icle 6 de la Conven t i on . 
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58. Toutefo is , la C o m m i s s i o n ne j u g e pas nécessa i re d ' e x a m i n e r s'il y a 

eu viola t ion de l 'ar t icle 6 de la C o n v e n t i o n en ra i son du non- respec t d u 

p r inc ipe de sécur i t é j u r i d i q u e , car elle no t e , d ' u n e p a r t , q u e l 'ar t ic le 330 

du code de p r o c é d u r e civile r o u m a i n a é té modifié p a r la loi n" 17 d u 

17 février 1997, le recours en a n n u l a t i o n pouvan t ê t re formé déso rma i s 

d a n s un déla i de six mois à c o m p t e r du m o m e n t où la décis ion jud ic ia i r e 

i n t e r n e est défini t ive. 

59. D ' a u t r e p a r t , la C o m m i s s i o n e s t ime q u ' e n tou t é t a t de cause , 

l ' a r rê t du 1 e r m a r s 1995 de la C o u r s u p r ê m e de ju s t i ce se révèle 

incompa t ib l e avec l 'ar t icle 6 de la Conven t ion à d ' a u t r e s éga rds . 

60. La C o m m i s s i o n no te q u e la C o u r s u p r ê m e de j u s t i c e a j u g é , dans 

son a r r ê t du 1" m a r s 1995, q u ' a u c u n e ins tance jud ic ia i r e n ' é ta i t 

c o m p é t e n t e p o u r j u g e r des ac t ions en revend ica t ion c o n c e r n a n t des b iens 

p r é t e n d u m e n t na t iona l i sés en app l ica t ion du déc re t n" 92/1950, et a 

ensu i t e a n n u l é le j u g e m e n t du 9 d é c e m b r e 1993 pa r lequel le droi t de 

p r o p r i é t é du r e q u é r a n t avai t é té conf i rmé. 

6 1 . La C o m m i s s i o n observe ensu i t e que le j u g e m e n t du 9 d é c e m b r e 

1993 avait é té r e n d u à la sui te d ' une act ion en revend ica t ion de droi t s 

civils, pour laquel le une voie jud ic ia i r e devra i t ê t r e ouve r t e . 

62. D a n s ces c i rcons tances , la C o m m i s s i o n e s t ime q u ' e n p ro céd an t de 

la so r te , la C o u r s u p r ê m e de j u s t i ce , p a r son a r r ê t , a po r t é a t t e i n t e à la 

subs t ance m ê m e du droi t d 'accès à u n t r i buna l au sens de l 'ar t ic le 6 § 1 

de la Conven t ion . 

63 . Il s 'ensui t q u e le r e q u é r a n t s 'est vu privé p a r l ' a r rê t de la C o u r 

s u p r ê m e de jus t i ce d 'une p r o c é d u r e r é p o n d a n t aux exigences de 

l 'ar t icle 6 § 1 de la Conven t ion p o u r faire valoir ses droi t s de c a r a c t è r e 

civil. 

Conclusion 

64. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu, en l 'espèce, 

v iola t ion de l 'ar t ic le 6 de la Conven t ion . 

D. Sur la v i o l a t i o n d e l 'art ic le 1 d u P r o t o c o l e n° 1 

65. L 'a r t i c le 1 du Protocole n° 1 dispose : 

« T o u t e p e r s o n n e phys ique ou mora le a droit au respect de ses b iens . Nu l ne peut ê tre 

privé de sa propr ié té q u e pour cause d'ut i l i té publ ique et dans les condi t ions prévues par 

la loi et les pr incipes g é n é r a u x du droit in ternat iona l . 

L e s d i spos i t ions p r é c é d e n t e s ne p o r t e n t pas a t t e i n t e au droit que p o s s è d e n t les Etats 

de m e t t r e en v igueur les lois qu'i ls j u g e n t n é c e s s a i r e s pour r é g l e m e n t e r l 'usage des 

b iens c o n f o r m é m e n t à l ' intérêt g é n é r a l ou pour assurer le p a i e m e n t des impôt s ou 

d'autres contr ibut ions ou des a m e n d e s . » 
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66. Le r e q u é r a n t se p la in t de l ' annu la t ion , pa r la C o u r s u p r ê m e de 

j u s t i ce , du j u g e m e n t du 9 d é c e m b r e 1993. Il e s t i m e q u e c e t t e a n n u l a t i o n 

cons t i tue u n e pr iva t ion de p r o p r i é t é con t r a i r e à l ' a r t ic le 1 du Pro tocole 

n" 1. 

67. Il fait valoir q u ' e n 1950, l 'E ta t s 'est adjugé la ma i son en violat ion 

des disposi t ions du déc re t d e na t iona l i sa t ion n" 92/1950. La 

na t iona l i sa t ion é t a n t i l légale, le pè re du r e q u é r a n t n ' a j a m a i s cessé 

d ' ê t r e le p r o p r i é t a i r e lég i t ime. Le r e q u é r a n t fait valoir qu ' i l est devenu 

p r o p r i é t a i r e de ce t t e ma i son pa r voie de succession et q u e son dro i t de 

p r o p r i é t é a é té conf i rmé par le t r i buna l de p r e m i è r e ins tance de 

Bucares t , d a n s s o n j u g e m e n t du 9 d é c e m b r e 1993. 

68. Le r e q u é r a n t fait observer q u e ce j u g e m e n t n ' a é té a t t a q u é selon 

les voies de recours o r d i n a i r e s ni pa r les dé fende res ses r e p r é s e n t a n t l 'E ta t 

ni pa r le p a r q u e t , m a i s est devenu définit if et a é té exécu té pa r les soins de 

la ma i r i e de la ville de Buca res t . 

69. Le r e q u é r a n t cons idère q u e le r ecours en a n n u l a t i o n pa r le biais 

d u q u e l le j u g e m e n t du 9 d é c e m b r e 1993 a é té a n n u l é a p o r t é a t t e i n t e à la 

sécur i t é des r a p p o r t s j u r i d i q u e s r é s u l t a n t de ce j u g e m e n t et par 

c o n s é q u e n t , à son dro i t de p r o p r i é t é , en viola t ion de l 'ar t ic le 1 du 

Protocole n" 1. 

70. Selon le G o u v e r n e m e n t , le grief du r e q u é r a n t est incompa t ib le 

ratione materiae avec les disposi t ions de l 'ar t icle 1 du Pro tocole n" 1. Le 

G o u v e r n e m e n t sou t i en t q u e le r e q u é r a n t n ' a j a m a i s é té p r o p r i é t a i r e de 

la ma i son en ques t ion , car celle-ci a é té na t iona l i sée en 1950, avan t q u e 

le r e q u é r a n t en ait h é r i t é . 

71 . Le G o u v e r n e m e n t sou t i en t dès lors q u e l 'act ion du r e q u é r a n t 

devan t le t r i buna l de p r e m i è r e ins tance de Buca res t visait en réa l i t é 

l 'acquis i t ion de la ma i son , de sor te q u e l ' a r rê t de la C o u r s u p r ê m e de 

ju s t i ce n 'a pu pr iver le r e q u é r a n t d 'un bien qui ne lui a p p a r t e n a i t pas . 

72. La C o m m i s s i o n no te q u e le droi t de p rop r i é t é du r e q u é r a n t a é té 

s anc t ionné le 9 d é c e m b r e 1993 p a r u n j u g e m e n t définitif, passé en force de 

chose j u g é e , de so r te q u e le r e q u é r a n t é ta i t p r o p r i é t a i r e lég i t ime de 

la ma i son au r e g a r d du droi t r o u m a i n . 

73. La C o m m i s s i o n e s t ime q u e , dans ces c i rcons tances , le r e q u é r a n t 

pouvai t e s p é r e r l é g i t i m e m e n t jou i r d ' une m a n i è r e pais ible de son droi t . 

74. La C o m m i s s i o n observe q u ' e n a n n u l a n t le j u g e m e n t du 9 d é c e m b r e 

1993, la C o u r s u p r ê m e de jus t i ce a ainsi privé le r e q u é r a n t de sa p r o p r i é t é . 

D e l'avis de la C o m m i s s i o n , l ' ingérence subie p a r le r e q u é r a n t s 'analyse en 

u n e « pr iva t ion » de p r o p r i é t é au sens de la seconde p h r a s e du p r e m i e r 

a l inéa de l 'ar t icle 1 du Protocole n" 1. 

75. P o u r ê t r e c o m p a t i b l e avec l 'ar t ic le 1 du Protocole n" 1, la pr iva t ion 

de p r o p r i é t é ne peu t i n t e rven i r q u e « p o u r cause d 'u t i l i t é pub l ique » et 

« d a n s les condi t ions p révues pa r la loi ». En o u t r e , un j u s t e équi l ibre 

doit ê t r e m a i n t e n u e n t r e les moyens ut i l isés et le bu t poursuivi ( a r r ê t 
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S p o r r o n g et L ô n n r o t h p réc i t é , p . 26, § 69, et C o u r eur . D H , a r r ê t Li thgow 

et a u t r e s c. R o y a u m e - U n i du 8 ju i l le t 1986, série A n" 102, p . 50, § 120). 

L 'équ i l ib re requ is fait défau t si la p e r s o n n e conce rnée a s u p p o r t é une 

c h a r g e individuel le qui est excessive ( a r r ê t s p réc i t és S p o r r o n g et 

L ô n n r o t h , p . 28, § 73, et L i thgow et a u t r e s , p . 50, § 120). 

76. La C o m m i s s i o n rappe l le q u e sans le v e r s e m e n t d ' u n e s o m m e 

r a i s o n n a b l e m e n t en r a p p o r t avec la va l eu r d u b ien , une pr iva t ion de 

p r o p r i é t é cons t i tue n o r m a l e m e n t une a t t e i n t e excessive, et un m a n q u e 

to ta l d ' i n d e m n i s a t i o n ne sau ra i t se jus t i f i e r sur le t e r r a i n de l 'ar t ic le 1 du 

Pro tocole n" 1 que dans des c i rcons tances excep t ionne l l es (voir, e n t r e 

a u t r e s , C o u r eur . D H , a r r ê t Les sa in t s m o n a s t è r e s c. G r è c e du 

9 d é c e m b r e 1994, série A n" 301-A, p. 35, § 71). 

77. La C o m m i s s i o n observe q u ' e n l 'espèce, l ' a r rê t de la C o u r s u p r ê m e 

de j u s t i c e é ta i t jus t i f ié p a r le respec t des règles de p r o c é d u r e , plus 

p r é c i s é m e n t de l 'ar t ic le 330 du code de p r o c é d u r e civile, don t le bu t est 

de faire r e s p e c t e r la s épa ra t i on du pouvoir jud ic ia i r e des a u t r e s pouvoirs 

d a n s l 'E ta t . 

78. Toutefo is , la C o m m i s s i o n no te q u e la C o u r s u p r ê m e de jus t i ce a 

j u g é q u ' a u c u n t r i buna l n ' é t a i t c o m p é t e n t p o u r e x a m i n e r u n li t ige c o m m e 

celui qu ' ava i t soumis le r e q u é r a n t au t r i buna l de p r e m i è r e in s t ance de 

B u c a r e s t , a lors q u ' a u c u n e a u t r e a u t o r i t é n ' é t a i t c o m p é t e n t e au m o m e n t 

de ces faits pour t r a n c h e r ce l i t ige. 

79. La C o m m i s s i o n es t ime q u ' a u c u n e jus t i f i ca t ion de la s i tua t ion 

c réée p a r l ' a r rê t de la C o u r s u p r ê m e de ju s t i ce n ' a é té avancée . Elle 

re lève s u r t o u t q u e ni les a u t o r i t é s na t i ona l e s ni le g o u v e r n e m e n t n 'on t 

avancé la m o i n d r e jus t i f i ca t ion m a t é r i e l l e de ce t t e p r iva t ion de p rop r i é t é . 

De surcro î t , la C o m m i s s i o n note q u ' a u c u n e i n d e m n i t é n ' a é té accordée au 

r e q u é r a n t pour la p r iva t ion de p r o p r i é t é dont il a é té v ic t ime. 

80. D a n s ces c i rcons tances , la C o m m i s s i o n e s t ime q u e l 'équi l ibre 

devan t ex is te r e n t r e les ex igences de l ' in té rê t g é n é r a l et les impéra t i f s 

des dro i t s f o n d a m e n t a u x du r e q u é r a n t a é té r o m p u au d é t r i m e n t de 

celui-ci et q u e la pr iva t ion de p r o p r i é t é subie p a r le r e q u é r a n t n ' a pas é té 

conforme à l 'ar t icle 1 du Protocole n" 1. 

Conclusion 

8 1 . La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu, en l 'espèce, 

v iola t ion de l 'ar t icle 1 du Pro tocole n" 1. 

E. R é c a p i t u l a t i o n 

82. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu, en l 'espèce, 

v iola t ion de l 'ar t icle 6 de la C o n v e n t i o n ( p a r a g r a p h e 64). 



278 A F F A I R E B R U M À R E S C U c. R O U M A N I E - A V I S D E L A C O M M I S S I O N 

M . D E S A L V I A 

Secré ta i r e de la C o m m i s s i o n 

S. T R E C H S E L 

P r é s i d e n t de la C o m m i s s i o n 

83. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu, en l 'espèce, 

violat ion de l 'ar t icle 1 du Pro tocole n° 1 ( p a r a g r a p h e 81) . 
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S U M M A R Y 1 

Announcement by head of State of intention not to appoint judge to public 
office in future, on account of the views he had expressed on certain 
constitutional i ssues 

Article 10 

Freedom of expression — Announcement by head of State not to appoint judge to public office in 
future, on account of the views he had expressed on certain constitutional issues - Civil servants 
- Access to civil service - Interference - Necessary in a democratic society - Duties and 
responsibilities incumbent on judges - Political implications of constitutional issues -
Expression of opinion by judge on constitutional issues 

* 
* * 

The applicant was appointed President of the Administrative Court in 1993. 
During a lecture which he gave in 1995, he expressed the view that the 
Constitutional Court was competent to decide on the interpretation of the 
Constitution in the event of disagreement between the head of State, namely the 
Prince, and the Diet (Parliament). The Prince then wrote a letter to the applicant, 
in which he expressed the view that the applicant was unsuitable for public office, 
since he did not consider himself bound by the Constitution, and stated that he 
would not appoint the applicant to public office again. The Prince referred to an 
earlier controversy between himself and the government, of which the applicant 
had at that time been deputy head. The applicant replied that it was his 
conviction that his statements were correct and did not infringe the Constitution. 
In a further letter, the Prince denied that his decision amounted to an interference 
with the applicant's freedom of expression and he subsequently sent an open letter 
to the applicant explaining his point of view. When the Diet proposed the applicant 
for a further term as President of the Administrative Court, the Prince refused on 
the ground that he was convinced the applicant did not feel bound by the 
Constitution. 

Held 
(1) Article 10: The applicant's status as a civil servant did not deprive him of the 
protection of this provision. Furthermore, recruitment to the civil service did not 
lie at the heart of the issue: even though the matter of a possible reappointment 
had been raised by the Prince, his communications with the applicant essentially 
consisted of a reprimand for the opinions expressed. Since after the initial letter 
the Prince had confirmed his intention not to reappoint the applicant and had in 
fact refused to reappoint him despite the Diet's proposal, the argument that the 

1. T h i s s u m m a r y by the Re g i s t r y d o e s not bind the Court . 
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letters were private correspondence and did not constitute an act of State could not 
be accepted. There had been an interference by a State authority with the 
applicant's freedom of expression: the letter had been sent in the middle of the 
applicant's term of office and was unconnected to any concrete recruitment 
procedure involving an appraisal of personal qualifications; moreover, it had been 
addressed to the applicant as President of the Administrative Court and the 
measure had been taken by the Prince in relation to the exercise of his sovereign 
power to appoint State officials, acts which engaged the responsibility of the State 
under the Convention. The applicant's right had been interfered with once the 
Prince had announced his intention to sanction the applicant because he had 
freely expressed his opinion and the announcement of that intention had, 
moreover, a chilling effect. Assuming that the interference was prescribed by law 
and pursued a legitimate aim, it was not necessary in a democratic society. Where 
the freedom of expression of a high-ranking judge was concerned, the duties and 
responsibilities incumbent on him assumed a special significance and he could be 
expected to show restraint, but any interference nevertheless called for close 
scrutiny. The subject matter of the applicant's lecture - constitutional law -
inevitably had political implications, but this should not have prevented him 
making any statement. His opinion could not be regarded as an untenable 
proposition and there was no evidence that he had commented on pending cases 
or severely criticised or insulted anyone. As to the Prince's reaction, it was based on 
general inferences drawn from previous conduct and on a brief statement on a 
particular, if controversial, constitutional issue. No reference had been made to 
any incident suggesting that his view had had any bearing on his performance as 
a judge or on proceedings or that he had acted in an objectionable manner. While 
the reasons relied on by the Government were relevant, they were not sufficient to 
show that the interference was "necessary", even allowing for the margin of 
appreciation. 

Conclusion: violation (sixteen votes to one). 
(2) Article 13: The applicant's complaint concerned acts by the Prince, and the 
Government had not produced any precedent to show that the Constitutional 
Court had ever accepted for adjudication a complaint brought against the Prince. 
They had therefore failed to show that a remedy before the Constitutional Court 
would have been effective. 
Conclusion: violation (sixteen votes to one). 
Article 41: The Court found that there was no sufficient causal link between the 
violation and the pecuniary damage claimed by the applicant. It made an award in 
respect of non-pecuniary damage and also in respect of costs and expenses. 
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In t h e c a s e o f Wil le v. L i e c h t e n s t e i n , 
T h e E u r o p e a n C o u r t of H u m a n R igh t s , s i t t ing , in accordance wi th 

Ar t ic le 27 of the C o n v e n t i o n for t he P ro t ec t i on of H u m a n R i g h t s and 
F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , as a m e n d e d by Proto­
col No. I I 1 , a n d the re levan t provisions of t he Rules of C o u r t 2 , as a G r a n d 
C h a m b e r composed of t he following j u d g e s : 

M r s E. P A L M , President, 
M r C . L . R O Z A K I S , 

M r L. F E R R A R I B R A V O , 

M r G. R E S S , 

M r L. C A F L I S C H , 

M r I. C A B R A L B A R R E T O , 

M r J . - P . C O S T A , 

M r W. F U H R M A N N , 

M r K . J U N G W I E R T , 

M r B . Z U P A N C I C , 

M r s N . V A J I C , 

M r J . H E D I G A N , 

M r s W. T H O M A S S E N , 

M r s M. T S A T S A - N I K O L O V S K A , 

M r T . P A N T Î R U , 

M r E. L E V T T S , 

M r K . T R A J A , 

a n d also of Mrs M. D E BoER-BuQUlCCHlO, Deputy Registrar, 
H a v i n g de l i be r a t ed in pr iva te on 2 J u n e a n d 13 O c t o b e r 1999, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on t he last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to the C o u r t , as es tab l i shed u n d e r former 
Art ic le 19 of the C o n v e n t i o n 3 , by t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) a n d by the L i e c h t e n s t e i n G o v e r n m e n t ("the 
G o v e r n m e n t " ) on 24 a n d 27 O c t o b e r 1998 respect ively , w i th in the t h r e e -

Notes by the Registry 
1-2. Protoco l N o . 11 and the R u l e s of Court c a m e into force on 1 N o v e m b e r 1998. 

3 . S ince the entry into force of Protocol N o . 11, w h i c h a m e n d e d Art ic le 19, the Court has 

func t ioned o n a p e r m a n e n t basts. 
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m o n t h per iod laid down by fo rmer Ar t ic les 32 § 1 a n d 47 of t he Conven t ion . 
It o r ig ina t ed in a n appl ica t ion (no. 28396/95) aga ins t the Pr inc ipa l i ty of 
L i ech t ens t e in lodged wi th t he C o m m i s s i o n u n d e r fo rmer Ar t ic le 25 by a 
L i e c h t e n s t e i n c i t izen, M r H e r b e r t Wil le , on 25 A u g u s t 1995. 

T h e C o m m i s s i o n ' s r e q u e s t re fe r red to fo rmer Art ic les 44 a n d 48 a n d to 
the dec l a r a t i on whereby L iech tens t e in recognised the compulsory 
ju r i sd ic t ion of the C o u r t ( former Art ic le 46) ; the G o v e r n m e n t ' s 
app l ica t ion re fe r red to fo rmer Art icle 48. T h e object of t he r e q u e s t and 
of t h e appl ica t ion was to ob ta in a decision as to w h e t h e r t he facts of t he 
case disclosed a b reach by the r e sponden t S t a t e of i ts obl iga t ions u n d e r 
Art ic les 10 and 13 of the Conven t ion . 

2. After the en t ry into force of Protocol No . 11 on 1 N o v e m b e r 1998 and 
in accordance wi th the provisions of Art ic le 5 § 5 thereof, t he case was 
re fe r red to t he G r a n d C h a m b e r of the C o u r t . T h e G r a n d C h a m b e r 
inc luded ex officio M r L. Caflisch, the j u d g e e lec ted in respec t of 
L i e c h t e n s t e i n (Article 27 § 2 of the C o n v e n t i o n and Rule 24 § 4 of the 
Rules of C o u r t ) , M r s E. P a l m a n d M r C.L. Rozakis , the Vice -Pres iden t s 
of t he C o u r t , a n d M r J . -P . Cos t a and M r G. Ress , V ice -Pres iden t s of 
Sect ions (Art icle 27 § 3 of the C o n v e n t i o n a n d Rule 24 §§ 3 a n d 5 (a) ) . 
T h e o t h e r m e m b e r s a p p o i n t e d to comple t e t he G r a n d C h a m b e r were 
M r L. F e r r a r i Bravo, M r I. C a b r a l B a r r e t o , M r W. F u h r m a n n , 
M r K. J u n g w i e r t , M r B. Zupanc ic , Mrs N. Vajic, M r J . H e d i g a n , 
M r s W. T h o m a s s e n , M r s M. Tsa t sa -Niko lovska , M r T . Pan j i ru , 
M r E. Levits and M r K. T r a j a (Rule 24 § 3 a n d Rule 100 § 4 ) . 

3. T h e app l ican t de s igna t ed t he lawyers w h o would r e p r e s e n t h im 
(Rule 36) . T h e lawyers were given leave by t h e P r e s i d e n t of the G r a n d 
C h a m b e r , M r s P a l m , to use the G e r m a n l a n g u a g e (Rule 34 § 3). 

4. As P r e s i d e n t of the G r a n d C h a m b e r , M r s P a l m , ac t ing t h r o u g h the 
D e p u t y R e g i s t r a r , consu l t ed the Agen t of t he G o v e r n m e n t , the app l i can t ' s 
lawyers a n d the D e l e g a t e of the C o m m i s s i o n on the o rgan i sa t ion of the 
w r i t t e n p r o c e d u r e . P u r s u a n t to the o rde r m a d e in c o n s e q u e n c e , t he 
R e g i s t r a r received the app l i can t ' s m e m o r i a l on 25 F e b r u a r y 1999 a n d the 
G o v e r n m e n t ' s m e m o r i a l on 30 M a r c h 1999. 

5. In acco rdance wi th the decision of t he P re s iden t of t he G r a n d 
C h a m b e r , a h e a r i n g took place in public in the H u m a n Righ t s Bui ld ing, 
S t r a s b o u r g , on 2 J u n e 1999. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r H. G O L S O N G , A t t o rney , 
M r N. M A R X E R , 

M r T . S T E I N , 

M r M. W A L K E R , 

Co-Agent, 

Counsel; 
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(b) for the applicant 
M r W . E . S E E G E R , Rechtsanwalt, 

M r A. K L E Y , Rechtsanwalt, Counsel. 

M r Wil le was also p r e s e n t . 

T h e C o u r t h e a r d add re s se s by M r Seeger , M r Kley, M r Golsong and 
M r Ste in . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

6. In 1992 a cont roversy a rose b e t w e e n H i s S e r e n e H i g h n e s s 
Pr ince H a n s - A d a m II of L i ech t ens t e in (" the Pr ince" ) a n d the 
L iech tens t e in g o v e r n m e n t on pol i t ical c o m p e t e n c e s in connec t ion wi th 
t he p lebisc i te on the ques t i on of L i ech t ens t e in ' s accession to the 
E u r o p e a n Economic A r e a . At t he r e l evan t t ime , the app l ican t was a 
m e m b e r of the L i ech t ens t e in g o v e r n m e n t . Following an a r g u m e n t 
b e t w e e n the P r ince a n d m e m b e r s of t he g o v e r n m e n t at a m e e t i n g on 
28 O c t o b e r 1992, t he m a t t e r was se t t l ed on the basis of a c o m m o n 
dec l a r a t i on by the P r ince , t he Diet (Landtag) and the g o v e r n m e n t . 

7. Fol lowing elect ions a n d the cons t i t u t i on of the new Die t in May 
1993, discussions on var ious cons t i tu t iona l issues took place b e t w e e n the 
Pr ince a n d the g o v e r n m e n t , w h e n the app l ican t no longer held a 
g o v e r n m e n t office. T h e app l ican t h a d not s tood for re-e lec t ion in M a y 
1993, a n d he was a p p o i n t e d P re s iden t of t he L i e c h t e n s t e i n 
A d m i n i s t r a t i v e C o u r t (Verwaltungsbeschwerdeinstanz) in D e c e m b e r 1993 for 
a fixed t e r m of office (see p a r a g r a p h 26 below). 

8. O n 16 F e b r u a r y 1995, in t he con t ex t of a ser ies of l ec tu res on 
ques t ions of cons t i tu t iona l ju r i sd ic t ion a n d f u n d a m e n t a l r igh t s , the 
appl ican t gave a public l ec tu re a t the L i e c h t e n s t e i n - I n s t i t u t , a r e s ea r ch 
i n s t i t u t e , on t he " N a t u r e and Func t ions of the L i e c h t e n s t e i n 
C o n s t i t u t i o n a l C o u r t " ("Wesen und Aufgaben des Staatsgerichtshofes"). In t he 
course of the l ec tu re , the app l i can t expressed the view t h a t the 
C o n s t i t u t i o n a l C o u r t was c o m p e t e n t to dec ide on the " i n t e r p r e t a t i o n of 
t he C o n s t i t u t i o n in case of d i s a g r e e m e n t b e t w e e n t h e Pr ince 
( g o v e r n m e n t ) and the D i e t " ("Entscheidung über die Auslegung der Verfassung 
bei einem Auslegungsstreit zwischen Fürst (Regierung) und Landtag"). 

9. O n 17 F e b r u a r y 1995 the n e w s p a p e r Liechtensteiner Volksblatt 
publ i shed a n ar t ic le on t he l ec tu re given by t h e app l i can t , m e n t i o n i n g , 
inter alia, his views on t h e c o m p e t e n c e s of t he C o n s t i t u t i o n a l C o u r t . 

10. O n 27 F e b r u a r y 1995 the P r ince a d d r e s s e d a l e t t e r to the appl ican t 
conce rn ing the above l ec tu r e , as s u m m a r i s e d in the ar t ic le publ i shed in 
t he Liechtensteiner Volksblatt. 
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11. T h e l e t t e r , w r i t t e n on hera ld ic l e t t e r p a p e r , r e ad as follows: 

"Vaduz C a s t l e , 27 February 1995 
Dr H e r b e r t Wi l l e 
Pres ident of the L i e c h t e n s t e i n A d m i n i s t r a t i v e Court 
[appl icant's private address ] 

Sir, 

I w a s a s t o n i s h e d to read the report in the 17 February issue of the Liechtensteiner 

Volhblatt o n your lec ture on the t h e m e of the 'Nature and Funct ions of the L i e c h t e n s t e i n 

C o n s t i t u t i o n a l Court ' . I a s s u m e that the s t a t e m e n t s you m a d e on the Court ' s areas of 

respons ibi l i ty have b e e n correct ly reproduced in this report , in part icular the c o m m e n t 

that the C o n s t i t u t i o n a l Court can , as a court that in terpre t s the law, be a p p e a l e d to in the 

event of a d i s a g r e e m e n t b e t w e e n the Pr ince and the peop le . 

You will d o u b t l e s s r e m e m b e r the d i scuss ion b e t w e e n the g o v e r n m e n t and m e in the 

period before 28 O c t o b e r 1992, at w h i c h you w e r e present as d e p u t y h e a d of g o v e r n m e n t . 

I drew the g o v e r n m e n t ' s a t t e n t i o n dur ing this e x c h a n g e of v iews at V a d u z C a s t l e to the 

fact that it w a s not ab id ing by the C o n s t i t u t i o n and read out the re levant Art ic l e s 

thereof . You repl ied that you did not agree (or words to that effect) wi th these parts of 

t h e C o n s t i t u t i o n in any case and that you there fore d id not c o n s i d e r y o u r s e l f b o u n d by it. 

S ince the o t h e r m e m b e r s of the g o v e r n m e n t did not contradic t you, I w a s forced to 

a s s u m e that the ent ire g o v e r n m e n t was of the opin ion that the two bodies that hold 

s u p r e m e power, the peop le and the Pr ince , mus t observe the C o n s t i t u t i o n and the 

ordinary laws but not the m e m b e r s of the g o v e r n m e n t , w h o have sworn an oa th of 

a l l eg iance to the C o n s t i t u t i o n . 

I c o n s i d e r e d your s t a t e m e n t at that t ime and the g o v e r n m e n t ' s a t t i t u d e to be 

incredibly arrogant and therefore in formed the g o v e r n m e n t in no uncer ta in t e r m s that 

it had lost m y conf idence . Fo l lowing the c o m p r o m i s e that w a s for tunate ly reached a 

l itt le later b e t w e e n the g o v e r n m e n t and the D i e t , o n the o n e hand , and myself, o n the 

o ther , I dec lared that I o n c e aga in had conf idence in the g o v e r n m e n t , d o i n g so in the 

hope that individual m e m b e r s had real i sed that they had taken up a n i n e x c u s a b l e 

pos i t ion in re la t ion to our C o n s t i t u t i o n and now r e c o g n i s e d that they were bound by it. 

Jus t as I would have a p p o i n t e d M r Brunhart head of g o v e r n m e n t , had his party won the 

e l ec t ion , I a p p o i n t e d you Pres ident of the A d m i n i s t r a t i v e Court on the Die t ' s 

r e c o m m e n d a t i o n . 

U n f o r t u n a t e l y , I had to rea l i se fo l lowing the publ i ca t ion of the report in the 

Liechtensteiner Volksblatt that you sti l l d o not c o n s i d e r y o u r s e l f bound by the C o n s t i t u t i o n 

and hold v iews that are c learly in v io la t ion of both the spirit and the l e t ter thereof . A n y o n e 

read ing the re levant Art ic les of the C o n s t i t u t i o n will be able to e s tab l i sh that the 

C o n s t i t u t i o n a l Court has no c o m p e t e n c e to dec ide as a court of in terpre ta t ion in the 

event of a d i s a g r e e m e n t b e t w e e n the Prince and the p e o p l e ( the D i e t ) . In m y eyes your 

a t t i t u d e , D r Wi l l e , m a k e s you unsu i tab le for public office. I d o not in tend to get involved in 

a long public or pr ivate d e b a t e w i th you , but I should like to inform you in g o o d t i m e that I 

shall not appoint you aga in to a public office should you be proposed by the Die t or any-

o t h e r body. I only hope that in your j u d g m e n t s as Pres ident of the A d m i n i s t r a t i v e Court 

you will ab ide by the C o n s t i t u t i o n and the ordinary laws for the rest of your t e r m of office. 

Yours s incere ly , 

H a n s - A d a m II 

Prince of L i e c h t e n s t e i n " 
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"Schloss Vaduz, 27. Februar 1995 

Herrn Dr. Herbert Wille 

Präsident der Fürstlich Liecht. 

Verwaltungsbeschwerdeinstanz 

Sehr geehrter Herr Präsident 

Mit Erstaunen habe ich im L i e c h t e n s t e i n e r Vo lksb la t t vom 17. Februar den Bericht über Ihren 

Vortrag am Liechtenstein Institut zum Thema 'Wesen und Aufgaben des Staatsgerichtshofes'gelesen. 

Ich nehme an, dass Ihre Aussagen über die Zuständigkeitsbereiche des Staatsgerichtshofes in diesem 

Bericht korrekt wiedergegeben wurden, insbesondere jene, in der Sie feststellen, dass der 

Staatsgerichtshof als Interpretations-gerichtshof bei unterschiedlichen Auffassungen zwischen Fürst 

und Volk angerufen werden könne. 

Sie werden sich bestimmt noch an die Auseinandersetzung zwischen der Regierung und mir vor dem 

28. Oktober 1992 erinnern, bei der Sie als stellvertretender Regierungschef anwesend waren. Ich habe 

damals bei der Aussprache auf Schloss Vaduz die Regierung darauf aufmerksam gemacht, dass sie sich 

nicht an die Verfassung hält, und die entsprechenden Artikel aus der Verfassung der Regierung 

vorgelesen. Sie haben dazumal sinngemäss geantwortet, dass Sie mit diesen Teilen der Verfassung 

sowieso nicht einverstanden seien, und sich deshalb auch nicht an die Verfassung gebunden fühlten. 

Nachdem die arideren Regierungsmitglieder Ihrer Aussage nicht widersprochen haben, musste ich 

davon ausgehen, dass die gesamte Regierung der Auffassung ist, dass sich zwar die beiden Souveräne, 

Volk und Fürst, an Verfassung und Gesetze zu halten haben, nicht aber die Regierungsmitglieder, 

welche einen Eid auf die Verfassung abgelegt haben. 

Ich habe Ihre damalige Aussage sowie die Haltung der Regierung als unglaubliche Arroganz 

empfunden, und deshalb habe ich der Regierung in sehr klaren Worten mitgeteilt, dass sie mein 

Vertraue?! verloren hat. Beim Kompromiss, der glücklicherweise etwas spater zwischen Regierung und 

Landtag auf der einen Seite und mir auf der anderen Seite erzielt wurde, habe ich der Regierung 

wieder mein Vertrauen ausgesprochen. Ich habe dies auch in der Hoffnung getan, dass die einzelnen 

Regierungsmitglieder ihre unentschuldbare Haltung gegenüber unserer Verfassung eingesehen haben 

und die Verfassung für sie wieder als bindend anerkennen. Ebenso wie ich Herrn Brunhart bei einem 

Sieg seiner Partei wiederum zum Regierungschef ernannt hätte, so habe ich Sie über Vorschlag des 

Landtages zum Präsidenten der Verwaltungsbeschwerdeinstanz ernannt. 

Leider muss ich aufgrund des Berichtes im L i e c h t e n s t e i n e r Vo lksb la t t nun feststellen, dass Sie 

sich nach wie vor nicht an die Verfassung gebunden fühlen und Auffassungen vertreten, die eindeutig 

gegen Sinn und Wortlaut der Verfassung Verstössen. Jeder wird beim Lesen der einschlägigen 

Verfassungsartikel feststellen können, dass der Staatsgerichtshof eben nicht Interpretationsgerichtshof 

bei unterschiedlichen Auffassungen zwischen Fürst und Volk (Landtag) ist. In meinen Augen sind 

Sie, Herr Dr. Wille, aufgrund Ihrer Haltung gegenüber der Verfassung ungeeignet fur ein 

öffentliches Amt. Ich habe nicht die Absicht, mich mit Ihnen öffentlich oder privat in eine lange 

Auseinandersetzung einzulassen, aber ich möchte Ihnen rechtzeitig mitteilen, dass ich Sie nicht mehr 

fur ein öffentliches Amt ernennen werde, sollten Sie mir vom Landtag oder sonst irgendeinem Gremium 

vorgeschlagen werden. Es verbleibt mir die Hoffnung, dass Sie sich während des Restes Ihrer Amtszeit 

als Präsident der Verwaltungsbeschwerdeinstanz in Ihren Urteilen an Verfassung und Gesetze hallen. 

Mit vorzüglicher Hochachtung 

Hans-Adam II. 

Fürst von Liechtenstein" 
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12. By l e t t e r of 9 M a r c h 1995 t h e app l i can t in fo rmed t h e P r e s i d e n t of 
t he Die t abou t t he l e t t e r of 27 F e b r u a r y 1995. H e d e n i e d having ever m a d e 
a s t a t e m e n t to the effect t h a t he did not cons ider h imsel f bound by the 
C o n s t i t u t i o n or p a r t s thereof. H e fu r the r exp la ined his r e s e a r c h on the 
c o m p e t e n c e s of t he C o n s t i t u t i o n a l C o u r t in cons t i t u t iona l m a t t e r s . 
Accord ing to h i m , t he express ion of an op in ion not s h a r e d by t h e P r ince 
could not be r e g a r d e d as a fai lure to comply wi th t he C o n s t i t u t i o n . 
However , t a k i n g in to accoun t t he conclusions d r a w n by the Pr ince in the 
said l e t t e r , his office as P re s iden t of the A d m i n i s t r a t i v e C o u r t was cal led 
in to ques t ion . T h e P re s iden t of the Die t s u b s e q u e n t l y in formed the 
app l ican t t h a t t h e Die t h a d d iscussed t h e m a t t e r in c a m e r a a n d h a d 
come to t he u n a n i m o u s conclusion t h a t t he app l i can t ' s office was not 
cal led in to ques t i on on account of his legal opinions as s t a t e d in the 
con tex t of his l ec tu re . 

13. O n 20 M a r c h 1995 the appl ican t repl ied to t he l e t t e r sent by the 
Pr ince on 27 F e b r u a r y 1995, a n d enclosed a copy of his l e t t e r t o t h e 
P r e s i d e n t of t he Die t . H e exp la ined in p a r t i c u l a r t h a t it was his 
convict ion as a lawyer t h a t his s t a t e m e n t s on the occasion of the l ec tu re 
of 16 F e b r u a r y 1995, n a m e l y t h a t the C o n s t i t u t i o n a l C o u r t was c o m p e t e n t 
to decide on the i n t e r p r e t a t i o n of t he C o n s t i t u t i o n in case of a d i spu te 
b e t w e e n t h e Pr ince and t h e people (Die t ) , we re correct a n d did not 
infr inge t he C o n s t i t u t i o n . T h e app l ican t conc luded t h a t the dec l a r a t i on 
m a d e by the Pr ince t h a t he did not i n t e n d to appo in t t he app l ican t to a 
publ ic office, a m o u n t e d to an in t e r f e r ence wi th his r igh t s to f reedom of 
opinion a n d to f reedom of t h o u g h t , as g u a r a n t e e d u n d e r the C o n s t i t u t i o n 
and the E u r o p e a n C o n v e n t i o n on H u m a n R igh t s . It f u r the r called in to 
ques t i on the cons t i tu t iona l r ight to equa l access to public office and 
cons t i t u t ed an a t t e m p t to in te r fe re wi th jud ic ia l i n d e p e n d e n c e . 

14. In his l e t t e r in reply d a t e d 4 Apr i l 1995, the Pr ince n o t ed t h a t 
M r Wille had d i s t r i bu t ed the l e t t e r of 27 F e b r u a r y 1995 to a large g r o u p 
of pe r sons . T h e P r ince s t a t e d t h a t it had been his i n t e n t i o n to avoid a 
publ ic discussion in in fo rming M r Wil le , in a pe r sona l l e t t e r , abou t his 
decis ion as ear ly as possible . H e cons ide red t h a t a long d e b a t e b e t w e e n 
t h e m on t h e ques t i on of M r Wil le ' s qual i f icat ion for t he office of j u d g e 
was i n a p p r o p r i a t e , as M r Wil le had r e m a i n e d in office and the Pr ince ' s 
cr i t ic ism had not been d i rec ted a t t he decisions of t he A d m i n i s t r a t i v e 
C o u r t , bu t a t M r Wil le 's g e n e r a l a t t i t u d e towards t he C o n s t i t u t i o n . 

15. T h e Pr ince added t h a t it was left to his d i scre t ion w h e t h e r or not to 
appo in t a c a n d i d a t e for publ ic office a n d t h a t he was no t obl iged to give 
any r easons for such a decision. However , as he had known M r Wil le for 
m a n y years , he had cons ide red it a p p r o p r i a t e to s t a t e t he reasons for his 
decision r e g a r d i n g h im. Moreover , t he decision no longer to appoin t h im 
to t h e office of P r e s i d e n t of one of the h ighes t cour t s , on account of his 
a t t i t u d e in t he pas t as well as t h e op in ions exp re s sed by h i m , did not 
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a m o u n t to an in t e r f e rence wi th M r Wil le ' s r igh t s to f reedom of express ion 
a n d to f reedom of t h o u g h t . All c i t izens were free to p ropose and to plead 
for a m e n d m e n t s to cons t i t u t i ona l or o t h e r legal provis ions. However , 
M r Wil le , d u r i n g his t e r m of office as a m e m b e r of the g o v e r n m e n t and 
in his l ec tu re , had not avai led h imse l f of such cons t i t u t iona l and 
d e m o c r a t i c m e a n s , but had simply ignored those p a r t s of the 
C o n s t i t u t i o n wi th which he d i sag reed . 

16. T h e Pr ince fu r the r exp la ined t h a t t he re levan t provision, n a m e l y 
Art ic le 112 of the C o n s t i t u t i o n , conce rned the c o m p e t e n c e of the 
C o n s t i t u t i o n a l C o u r t to decide on the i n t e r p r e t a t i o n of the C o n s t i t u t i o n 
in case of a d i spu te b e t w e e n the g o v e r n m e n t and the Die t . Confus ing the 
t e r m s " G o v e r n m e n t " and " D i e t " wi th " P r i n c e " or "people" , as M r Wille 
h a d done , would u n d e r m i n e the ru l e of law. As h e a d of S t a t e , he was 
obliged to sa feguard t he cons t i t u t i ona l o rde r and the d e m o c r a t i c r igh ts 
of t he people . H e would be failing in his du t i e s if he were to appo in t to 
one of t h e h ighes t judicial offices a pe r son w h o m , owing to his a t t i t u d e 
and the s t a t e m e n t s he h a d m a d e , he could not r e g a r d as be ing 
c o m m i t t e d to upho ld ing the C o n s t i t u t i o n . 

17. O n 2 J u n e 1995 the Pr ince sent to t he app l ican t , P r e s i d e n t of the 
A d m i n i s t r a t i v e C o u r t , an open l e t t e r which was pub l i shed in 
L i ech t ens t e in n e w s p a p e r s . T h e P r ince no ted t h a t M r Wille h a d m a d e 
public at least p a r t of the Pr ince ' s l e t t e r of 27 F e b r u a r y 1995. As this had 
given rise to var ious c o m m e n t s , the Pr ince cons ide red it necessa ry to 
expla in his point of view in a n open l e t t e r . 

18. In his opinion, in a d e m o c r a t i c S t a t e based on the ru le of law 
(demokratischer Rechtsstaat), a d i s t inc t ion had to be d r a w n be tween f reedom 
of express ion and the m e a n s used by a n individual for impos ing his views 
in such a society. In tha t connec t ion , t he individual should respect the 
ru les def ined in the C o n s t i t u t i o n a n d o t h e r s t a t u t o r y provis ions. T h e 
P r ince fu r the r s t a t e d t h a t it was t he r ight of M r Wil le , in his posi t ion as a 
j u d g e , to express t he opinion tha t t he m o n a r c h y was no longer o p p o r t u n e ; 
t h a t Ar t ic le 7 of the C o n s t i t u t i o n should be a m e n d e d ; t h a t the Pr ince 
should be subject to t h e ju r i sd i c t ion of the L iech tens t e in jud ic ia ry ; and 
t h a t the L i e c h t e n s t e i n C o n s t i t u t i o n a l C o u r t should be given 
s u p p l e m e n t a r y c o m p e t e n c e s . However , M r Wille was not en t i t l ed to 
place h imse l f above the ex i s t ing C o n s t i t u t i o n or inci te the C o n s t i t u t i o n a l 
C o u r t to lay c la im to c o m p e t e n c e s which were not ves ted in it by v i r tue of 
t he C o n s t i t u t i o n . T h e Pr ince cons ide red t h a t M r Wil le , hav ing r ega rd to 
his educa t i on and profess ional expe r i ence , knew t h a t the t e r m s "peop le" 
("Volk"), " D i e t " ("Landtag"), " G o v e r n m e n t " ("Regierung") a n d "P r ince" 
("Fürst") a n d the i r respec t ive r igh ts a n d obl iga t ions were c lear ly defined 
in t he C o n s t i t u t i o n . T h e app l i can t ' s c o n t e n t i o n t h a t t he se t e r m s were 
i n t e r c h a n g e a b l e would j e o p a r d i s e the C o n s t i t u t i o n a n d the cons t i tu t iona l 
S t a t e as a whole . 
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19. T h e Pr ince also m a d e re fe rence to t he poli t ical events in t he 
a u t u m n of 1992 and , lastly, he s t a t e d t h a t , on the basis of t he ar t ic le in a 
L i ech t ens t e in n e w s p a p e r of 17 F e b r u a r y 1995, he was forced to conclude 
t h a t M r Wil le con t i nued to have t he i n t e n t i o n of p lac ing h imsel f above the 
L i ech t ens t e in C o n s t i t u t i o n . H e exp la ined t h a t he had the re fore i n t e n d e d 
to inform M r Wil le , in a pe r sona l l e t t e r a n d as ear ly as possible , abou t his 
decis ion not to appo in t h im to public office in fu ture . 

20. In sp r ing 1997 the app l i can t ' s t e r m of office as P r e s i d e n t of t he 
Admin i s t r a t i ve C o u r t exp i red . O n 14 Apri l 1997 the L i ech t ens t e in Die t 
dec ided to p ropose the app l ican t aga in as P re s iden t of t he A d m i n i s t r a t i v e 
C o u r t . 

21 . In a l e t t e r of 17 Apri l 1997 to t he P r e s i d e n t of the Die t the Pr ince 
refused to accept t he p roposed a p p o i n t m e n t . H e exp la ined t h a t , 
cons ide r ing his expe r i ences wi th M r Wil le , he had become convinced t h a t 
M r Wil le did not feel b o u n d by the L i e c h t e n s t e i n C o n s t i t u t i o n . In these 
c i r c u m s t a n c e s , he would be failing in his du t i e s as h e a d of S t a t e if he 
were to appo in t M r Wille as P re s iden t of t he A d m i n i s t r a t i v e C o u r t . T h e 
Pr ince fu r the r s t a t e d t h a t M r Wil le , on accoun t of his o t h e r professional 
qual i f ica t ions , h a d m a d e i m p o r t a n t con t r ibu t ions as a j u d g e of the 
A d m i n i s t r a t i v e C o u r t a n d t h a t he ( the Pr ince) could the re fo re 
u n d e r s t a n d the proposa l m a d e to a c e r t a i n e x t e n t . If the Diet did not 
sha re his d o u b t s r e g a r d i n g M r Wil le , it could elect h i m as associa te j u d g e 
of the A d m i n i s t r a t i v e C o u r t . 

22. T h e app l i can t is cu r r en t ly employed as a r e s e a r c h e r by t he 
L i ech t ens t e in - In s t i t u t . 

II. RELEVANT D O M E S T I C LAW 

23. T h e Pr inc ipa l i ty of L i ech t ens t e in is a cons t i tu t iona l , h e r e d i t a r y 
m o n a r c h y on a d e m o c r a t i c and p a r l i a m e n t a r y basis ; t he power of t he 
S t a t e is i n h e r e n t in a n d e m a n a t e s from the Pr ince a n d the people and 
shall be exerc ised by b o t h of t h e m in accordance wi th t he provisions of 
t h e C o n s t i t u t i o n (Art icle 2 of t he C o n s t i t u t i o n of 24 O c t o b e r 1921). 

24. C h a p t e r II of t he C o n s t i t u t i o n is en t i t l ed " T h e Pr ince" . In its 
Art ic le 7, it s t i pu l a t e s t h a t t he Pr ince is t he h e a d of t he S t a t e and 
exerc ises his sovere ign a u t h o r i t y in conformi ty wi th t he provisions of t he 
C o n s t i t u t i o n and of t h e o t h e r laws; a n d t h a t his pe r son is sac red and 
inviolable. F u r t h e r c o m p e t e n c e s a re laid down in Ar t ic les 8 to 13. 
Accord ing to Art ic le 11, the Pr ince appo in t s t he S t a t e officials, in 
conformi ty wi th t he provisions of t h e C o n s t i t u t i o n (see Art ic le 79 
conce rn ing the h e a d of t he g o v e r n m e n t , t he g o v e r n m e n t council lors and 
t he i r subs t i t u t e s ; Ar t ic le 97 conce rn ing the p re s iden t of t he 
A d m i n i s t r a t i v e C o u r t a n d his depu ty ; Ar t ic le 99, in conjunct ion wi th t he 
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C o u r t O r g a n i s a t i o n Act , c o n c e r n i n g the f i rs t - ins tance j u d g e s ; Art ic le 102 
§ 3 conce rn ing the m e m b e r s of the H i g h C o u r t (Obergericht) a n d the 
S u p r e m e C o u r t of J u s t i c e (Oberster Gerichtshof)). By l e t t e r of 28 Apri l 1997, 
t he Pr ince in formed the L i e c h t e n s t e i n g o v e r n m e n t t h a t he i n s t ruc t ed it to 
p roceed , wi th in its c o m p e t e n c e , wi th t he a p p o i n t m e n t in 1997 of S t a t e 
officials who, p u r s u a n t to Ar t ic le 11 of the C o n s t i t u t i o n , were to be 
a p p o i n t e d by the Pr ince . 

25. C h a p t e r IV of the C o n s t i t u t i o n con ta ins t he g e n e r a l r igh t s and 
obl iga t ions of c i t izens of t he Pr incipal i ty . Ar t ic le 31 s t ipu la t e s the 
equa l i ty of all c i t izens before t he law, a n d also provides t h a t t he public 
offices a re equal ly open to t h e m , subject to observance of t he legal 
r egu la t ions . 

26. Accord ing to Art ic le 97 of t he C o n s t i t u t i o n , all decisions or o rde r s 
by t h e g o v e r n m e n t a r e subject to appea l before t he A d m i n i s t r a t i v e C o u r t . 
T h e Admin i s t r a t i ve C o u r t consis ts of a p r e s i d e n t t r a i n e d in the law and of 
his depu ty , w h o a r e a p p o i n t e d by the P r ince on the proposa l of the Die t , 
and of four appea l j u d g e s and the i r s u b s t i t u t e s , who a re e lec ted by the 
Die t . T h e p res iden t a n d his d e p u t y mus t be L i ech t ens t e in na t iona l s . 
T h e i r t e r m of office coincides wi th t h a t of the Die t , and ends at such 
t i m e as they a r e r ep laced . 

27. Accord ing to Art ic le 104 of t he C o n s t i t u t i o n , the C o n s t i t u t i o n a l 
C o u r t is, inter alia, c o m p e t e n t to p ro tec t r igh ts accorded by the 
C o n s t i t u t i o n . Sect ion 23 of t he C o n s t i t u t i o n a l C o u r t Act (Staatsgerichts-
hofgesetz) provides tha t decisions of a cour t or of a n admin i s t r a t i ve 
a u t h o r i t y m a y be cha l l enged before t h e C o n s t i t u t i o n a l C o u r t , by a l leging 
t h a t t h e r e has been an in f r ingemen t of cons t i t u t iona l r igh t s or of r ights 
g u a r a n t e e d u n d e r the Conven t i on for t he P ro t ec t i on of H u m a n Righ t s and 
F u n d a m e n t a l F r e e d o m s . 

28. P u r s u a n t to Art ic le 105 of t h e C o n s t i t u t i o n , in conjunct ion wi th 
sect ion 4 of t he C o n s t i t u t i o n a l C o u r t Act , t he j u d g e s of the 
C o n s t i t u t i o n a l C o u r t a re e lec ted by the Die t ; t he elect ion of the 
p r e s i d e n t a n d the d e p u t y p res iden t a re subject to conf i rma t ion by the 
P r ince . 

29. Art ic le 112 of t he C o n s t i t u t i o n r eads as follows: 

"If doubts ar ise as to the i n t e r p r e t a t i o n of specif ic provis ions o f the C o n s t i t u t i o n and 

cannot be d i spe l l ed on the bas i s o f an a g r e e m e n t b e t w e e n the G o v e r n m e n t and the Die t , 

the C o n s t i t u t i o n a l Court is ca l led upon to d e c i d e o n the m a t t e r . " 

"Wenn über die Auslegung einzelner Bestimmungen der Verfassung Zweifel entstehen und nicht 

durch Übereinkunft zwischen der Regierung und dem Landtage beseitigt werden können, so hat 

hierüber der Staatsgerichtshof zu entscheiden." 

30. In 1991 t h e L i e c h t e n s t e i n g o v e r n m e n t i n t roduced a bill in 
P a r l i a m e n t wi th t he object of a m e n d i n g the C o n s t i t u t i o n a l C o u r t Act of 
1925. In its c o m m e n t s on t he provision r e g a r d i n g the C o n s t i t u t i o n a l 
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C o u r t ' s c o m p e t e n c e to dec ide on the i n t e r p r e t a t i o n of specific provisions 
of the C o n s t i t u t i o n , t he g o v e r n m e n t exp la ined , inter alia, its views on the 
w o r d i n g and pu rpose of Ar t ic le 112 of t he C o n s t i t u t i o n a n d in pa r t i cu l a r 
on the t e r m " G o v e r n m e n t " which should be u n d e r s t o o d as r e fe r r ing to t he 
P r i n c e . At t he p r e p a r a t o r y s t age , t he Pr ince , in a l e t t e r add re s sed to t he 
app l i can t , who at t he t i m e held the office of d e p u t y h e a d of t he 
L i ech t ens t e in g o v e r n m e n t , had s t a t e d his d i s a g r e e m e n t with t he 
p roposed i n t e r p r e t a t i o n . T h e app l ican t exp la ined the bill in P a r l i a m e n t 
w h e n it received i ts first r e a d i n g in Apri l 1992. In t h e course of t h e 
d iscuss ions , t he P res iden t of the P a r l i a m e n t q u e s t i o n e d the in te r ­
p r e t a t i o n of Art ic le 112 of the C o n s t i t u t i o n , as con t a ined in t he 
g o v e r n m e n t ' s c o m m e n t s . T h e bill was passed by the Die t on 11 N o v e m b e r 
1992; however , t he Pr ince failed to sign it so t h a t it did not e n t e r in to force. 

3 1 . U n d e r sect ion 20 of t he L i ech t ens t e in C o u r t O r g a n i s a t i o n Act 
(Gerichtsorganisationsgesetz, LGBl 1922 Nr. 16), j u d g e s a r e r e q u i r e d to swear 
an o a t h , inc lud ing the du t i e s of loyalty to the P r ince and of obed ience to 
t he laws a n d the C o n s t i t u t i o n . 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

32. M r H e r b e r t Wille app l ied to t he C o m m i s s i o n on 25 Augus t 1995. 
H e a l leged t h a t following a public l ec tu re he h a d given on issues of 
cons t i t u t iona l law t h e m o n a r c h of L iech tens t e in , His S e r e n e H i g h n e s s 
P r ince H a n s - A d a m II, as a n n o u n c e d in a l e t t e r , dec ided not to appo in t 
the appl ican t to publ ic office in the fu tu re . Th i s m e a s u r e cons t i t u t ed a 
viola t ion of his r igh ts u n d e r Ar t ic les 6, 10, 13 a n d 14 of t he Conven t ion . 

33 . T h e C o m m i s s i o n dec la red the appl ica t ion (no. 28396/95) 
admiss ib le on 27 M a y 1997. In its r epo r t of 17 S e p t e m b e r 1998 ( former 
Ar t ic le 31 of the C o n v e n t i o n ) , it expressed the opinion t h a t t h e r e h a d 
b e e n a violat ion of Art ic le 10 (fifteen votes to four) ; t h a t it was not 
necessa ry to d e t e r m i n e w h e t h e r t h e r e had been a viola t ion of Art ic le 6 
( s even teen votes to two) ; t h a t t h e r e had been a violat ion of Art ic le 13 
t a k e n in conjunct ion wi th Art ic le 10 (s ix teen votes to t h r e e ) ; and t h a t no 
s e p a r a t e issue a rose u n d e r Art ic le 14 t a k e n in conjunct ion wi th Art ic le 10 
( seven teen votes to two) . T h e full text of t he C o m m i s s i o n ' s opinion and of 
t he t h r e e d i s s en t i ng opinions con ta ined in the r epo r t is r e p r o d u c e d as an 
a n n e x to this j u d g m e n t . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

34. In his m e m o r i a l , t he appl ican t r e q u e s t e d t he C o u r t to find t he 
r e s p o n d e n t S t a t e in b r e a c h of its obl iga t ions u n d e r Ar t ic les 10 and 13 of 
t he Conven t i on a n d to a w a r d h im j u s t sa t is fact ion u n d e r Ar t ic le 4 1 . 
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T h e G o v e r n m e n t , for the i r pa r t , invi ted t he C o u r t to d ismiss the 
app l i can t ' s compla in t s u n d e r Ar t ic les 10 and 13 of t he Conven t i on . 

T H E LAW 

I. ALLEGED V I O L A T I O N O F ARTICLE 10 O F T H E C O N V E N T I O N 

35. T h e app l ican t compla ined t h a t , on accoun t of t he views expressed 
by h im in t he course of a publ ic l ec ture on cons t i t u t iona l law a t the 
L i ech t ens t e in - In s t i t u t on 16 F e b r u a r y 1995, t he m o n a r c h of L iech ten ­
s te in , His Se rene H i g h n e s s Pr ince H a n s - A d a m II, in a l e t t e r add res sed to 
h im, a n n o u n c e d his i n t e n t i o n not to appo in t t he app l i can t to a publ ic 
office aga in . H e cons ide red t h a t th is c o n s t i t u t e d a b r e a c h of his r ight to 
f reedom of express ion as g u a r a n t e e d by Art ic le 10 of t he Conven t ion , 
which r eads : 

" 1 . Everyone has the r ight to f r eedom of expres s ion . T h i s right shall inc lude f reedom 

to hold op in ions and to rece ive and impart in format ion and ideas w i t h o u t in ter ference 

by publ ic author i ty and regard les s of front iers . T h i s Art ic le shal l not prevent S l a t e s from 

requir ing the l i cens ing of broadcas t ing , te lev is ion or c i n e m a e n t e r p r i s e s . 

2. T h e exerc i se of these f r e e d o m s , s ince it carr ies w i th it d u t i e s and respons ib i l i t i es , 

m a y be subject to such formal i t i e s , condi t ions , res tr ic t ions or p e n a l t i e s as are prescr ibed 

by law and are n e c e s s a r y in a d e m o c r a t i c soc ie ty , in the in teres t s o f na t iona l securi ty , 

territorial in tegr i ty or public safety , for the p r e v e n t i o n of d i sorder or c r i m e , for t h e 

protec t ion o f h e a l t h or mora l s , for the pro tec t ion of the reputa t ion or r ights o f o t h e r s , 

for p r e v e n t i n g the d i sc losure of in format ion rece ived in conf idence , or for m a i n t a i n i n g 

the author i ty and impart ia l i ty of the judic iary ." 

A. As t o the a p p l i c a b i l i t y o f A r t i c l e 10 a n d the e x i s t e n c e o f a n 
i n t e r f e r e n c e 

36. T h e app l ican t s u b m i t t e d t h a t the Pr ince ' s decision not to appo in t 
h i m to a publ ic office in the fu ture should he be p roposed by the Diet o r 
any o t h e r body as exp res sed in t he Pr ince ' s l e t t e r of 27 F e b r u a r y 1995 
cons t i t u t ed an i m m e d i a t e r eac t ion to his a c a d e m i c speech del ivered a 
few days before and could not be cons ide red a n y t h i n g else bu t a sanc t ion 
for t he express ion of his legal opinion. A l t h o u g h the C o n v e n t i o n did not 
g u a r a n t e e a r ight of access to t he civil service, civil s e rvan t s neve r the le s s 
enjoyed the p ro tec t ion of Art ic le 10. 

37. T h e G o v e r n m e n t s u b m i t t e d t h a t the app l i can t ' s speech a n d the 
Pr ince ' s r eac t ion t h e r e t o expressed in his l e t t e r of 27 F e b r u a r y 1995 
should be cons ide red aga ins t the b a c k g r o u n d of an ongo ing polit ical 
d e b a t e in L i ech t ens t e in r e g a r d i n g the Pr ince ' s a u t h o r i t y a n d should not 
be seen in isolat ion. In 1992 t h e r e was a con t roversy b e t w e e n the Pr ince 
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and the g o v e r n m e n t over t he d a t e of a r e f e r e n d u m for accession to t he 
E u r o p e a n Economic Area . T h e app l ican t was t h e n a m e m b e r of the 
L i e c h t e n s t e i n g o v e r n m e n t , d e p u t y h e a d of t he g o v e r n m e n t a n d in c h a r g e 
of the j u s t i c e portfolio. In the course of t h a t cont roversy the app l ican t had 
exp re s sed the view t h a t , u n d e r Art ic le 112 of the C o n s t i t u t i o n , t he 
C o n s t i t u t i o n a l C o u r t had the power to dec ide on the i n t e r p r e t a t i o n of 
t h e C o n s t i t u t i o n in case of a d i s a g r e e m e n t b e t w e e n t h e Pr ince and the 
Die t . At t he s a m e t i m e the Die t was cons ider ing a draf t a m e n d m e n t to 
t h e C o n s t i t u t i o n a l C o u r t Act . In t he e x p l a n a t o r y r epo r t t h e r e o n the 
app l ican t had exp res sed t h e s a m e opinion. In bo th cases t h e Pr ince had 
d i rec t ly con t r ad ic t ed the app l i can t . Neve r the l e s s , in D e c e m b e r 1993, he 
had appo in t ed the app l ican t P r e s i d e n t of t he A d m i n i s t r a t i v e C o u r t . T h u s 
the Pr ince ' s l e t t e r essent ia l ly exp res sed the Pr ince ' s d i s a p p o i n t m e n t and 
su rp r i se t h a t t he app l i can t , desp i t e a previous c o m p r o m i s e on the 
con t roversy r e g a r d i n g the ju r i sd ic t ion of t h e C o n s t i t u t i o n a l C o u r t , had 
given a publ ic speech on this issue a l t h o u g h he mus t have known t h a t t he 
Pr ince could not have been in a g r e e m e n t wi th t he opinion expressed . 

38. T h e Pr ince ' s l e t t e r to the appl ican t of 27 F e b r u a r y 1995 was a 
p e r s o n a l l e t t e r not i n t e n d e d for t he g e n e r a l publ ic a n d sent to t he 
app l i can t ' s p r iva te add re s s . It did not cons t i t u t e a n act of S t a t e bu t was 
r a t h e r t he not ice of an i n t en t to m a k e a decis ion a t a l a t e r t ime . T h e 
l e t t e r did not have a d i rec t impac t on t he app l i can t ' s legal s t a t u s . H e was 
not d i smissed from office nor was his profess ional act ivi ty as P r e s i d e n t of 
t h e Admin i s t r a t i ve C o u r t o b s t r u c t e d in any o t h e r way. But even if the 
Pr ince ' s l e t t e r could be c o n s t r u e d as an act of S t a t e , t he Conven t ion 
would not be appl icable to the case . As the sanc t ion was t he refusal to 
appo in t the app l ican t to a specific publ ic office, it did not affect t he 
app l ican t in any of his r i gh t s , as t h e r e was no r igh t , e i t he r u n d e r 
L i e c h t e n s t e i n law or u n d e r t he Conven t ion , to be appo in t ed to such 
office. Art ic le 10 did not apply w h e n the c e n t r a l issue was a ques t i on of 
access to publ ic office. 

39. T h e C o m m i s s i o n essent ia l ly ag reed wi th t h e app l i can t . It found 
t h a t t he P r ince ' s decis ion, as expressed in his l e t t e r of 27 F e b r u a r y 1995, 
not to appoin t the app l i can t in the fu tu re to publ ic office was an 
in t e r f e rence wi th t he app l i can t ' s r ight to f reedom of express ion as 
s ecu red in Art ic le 10 of t he Conven t i on . 

40. T h e C o u r t will first dea l wi th t he G o v e r n m e n t ' s a r g u m e n t t h a t the 
case essent ia l ly concerns access to the civil service, a r ight not g u a r a n t e e d 
by the Conven t i on . 

4 1 . In this connec t ion the C o u r t poin ts out t h a t the r ight of 
r e c r u i t m e n t to t he civil service was de l ibe ra te ly o m i t t e d from the 
Conven t i on . C o n s e q u e n t l y , the refusal to appo in t a pe r son as a civil 
s e rvan t c a n n o t as such provide the basis for a compla in t u n d e r t he 
Conven t i on . Th i s does not m e a n , however , t h a t a p e r s o n who has been 
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appo in t ed as a civil se rvan t c a n n o t compla in of be ing d i smissed if t h a t 
d ismissa l violates one of his or he r r i gh t s u n d e r t he C o n v e n t i o n . Civil 
s e rvan t s do not fall ou t s ide t he scope of t he C o n v e n t i o n . In Art ic les 1 
and 14, the Conven t i on s t i pu la t e s t h a t "everyone wi th in [ the] j u r i s ­
d ic t ion" of the C o n t r a c t i n g S t a t e s m u s t enjoy the r igh t s a n d f reedoms 
in Sect ion I "wi thout d i s c r imina t i on on any g r o u n d " . Moreover , 
Art ic le 11 § 2 in fine, which allows S t a t e s to impose special res t r i c t ions 
on the exercise of t he f r eedoms of a s sembly and associa t ion by " m e m b e r s 
of t he a r m e d forces, of the police or of t he a d m i n i s t r a t i o n of t h e S t a t e " , 
conf i rms tha t as a gene ra l rule t he g u a r a n t e e s in t he Conven t i on e x t e n d 
to civil s e rvan t s (see the G l a s e n a p p and Kosiek v. G e r m a n y j u d g m e n t s of 
28 Augus t 1986, Ser ies A nos . 104, p . 26, § 49, and 105, p . 20, § 35, and 
the Vogt v. G e r m a n y j u d g m e n t of 26 S e p t e m b e r 1995, Series A no. 323 , 
pp. 22-23, § 43) . 

42. Accordingly, the s t a t u s of civil se rvan t ob t a ined by the appl icant 
w h e n he was appo in t ed P res iden t of t he L i ech t ens t e in Admin i s t r a t i ve 
C o u r t did not depr ive h im of t he p ro tec t ion of Ar t ic le 10. 

43 . In o rde r to d e t e r m i n e w h e t h e r this provision was infr inged it mus t 
first be a s c e r t a i n e d w h e t h e r t he d i s p u t e d m e a s u r e a m o u n t e d to a n 
in te r fe rence wi th the exerc ise of f reedom of express ion - in the form of a 
"formali ty , condi t ion , r es t r i c t ion or pena l ty" - or w h e t h e r it lay wi th in the 
sphe re of t he r ight of access to t he civil service, a r ight not secured in the 
Conven t ion . In o r d e r to answer this ques t i on , t he scope of t he m e a s u r e 
m u s t be d e t e r m i n e d by p u t t i n g it in t he con tex t of the facts of the case 
and of t he r e l evan t legis la t ion (see t he G l a s e n a p p a n d Kosiek j u d g m e n t s 
ci ted above, p . 26, § 50, a n d p. 20, § 36). 

44. In t he G l a s e n a p p a n d Kosiek cases , the C o u r t ana lysed the act ion 
of t he a u t h o r i t i e s as a refusal to g r a n t the app l i can t s access to t he civil 
service on the g r o u n d t h a t t h e y did not possess one of the necessary 
qual i f ica t ions . In the Vogt case , t he C o u r t found t h a t M r s Vogt , for her 
p a r t , had b e e n a p e r m a n e n t civil se rvan t since F e b r u a r y 1979. She was 
su spended in Augus t 1986 a n d d ismissed in 1987. It concluded tha t t he re 
was indeed a n in t e r f e rence wi th the exercise of the r ight p r o t e c t e d by 
Art icle 10 of t he Conven t i on (see the Vogt j u d g m e n t ci ted above, p . 23, 
§ 44) . In t he i n s t a n t case , t h e C o u r t cons iders likewise t h a t r e c r u i t m e n t 
to t he civil service does not lie at the h e a r t of t he issue s u b m i t t e d to it. 
Even t h o u g h the Pr ince ra ised t he m a t t e r of a possible r e a p p o i n t m e n t of 
the app l ican t as P r e s i d e n t of t he A d m i n i s t r a t i v e C o u r t in the fu tu re , his 
c o m m u n i c a t i o n s to t he app l ican t essent ia l ly consis ted in a r e p r i m a n d for 
the opinions t he l a t t e r had expressed previously. 

45. T h e G o v e r n m e n t a r g u e t h a t t he Pr ince ' s l e t t e r of 27 F e b r u a r y 1995 
was m e r e l y an advance a n n o u n c e m e n t of a possible decis ion to be t a k e n by 
the Pr ince in the fu ture ; t hus it was a p r iva te l e t t e r a n d could not be 
e q u a t e d to a sanc t ion . 



298 WILLE v. L I E C H T E N S T E I N J U D G M E N T 

46. T h e C o u r t r e i t e r a t e s in this connec t ion tha t t he responsibi l i ty of a 
S t a t e u n d e r the Conven t i on m a y ar ise for ac t s of all its o r g a n s , a g e n t s a n d 
se rvan t s . As is t he case in i n t e r n a t i o n a l law genera l ly , t he i r r ank is 
i m m a t e r i a l s ince the ac ts by pe r sons accompl i shed in an official capac i ty 
a r e i m p u t e d to the S t a t e in any case . In pa r t i cu l a r , t he obl iga t ions of a 
C o n t r a c t i n g P a r t y u n d e r the Conven t ion can be viola ted by any pe r son 
exerc i s ing an official funct ion ves ted in h im (see I r e l and v. t he U n i t e d 
K i n g d o m , appl ica t ion no. 5310 /71 , C o m m i s s i o n ' s r epor t of 25 J a n u a r y 
1976, Yea rbook 19, p . 758). 

47. T h e C o u r t no tes t h a t t he Pr inc ipa l i ty of L iech tens t e in is a 
cons t i t u t i ona l h e r e d i t a r y m o n a r c h y on a d e m o c r a t i c and p a r l i a m e n t a r y 
bas is ; t h e power of t h e S t a t e is i n h e r e n t in a n d e m a n a t e s from the Pr ince 
a n d the people and shall be exerc ised by bo th of t h e m in acco rdance wi th 
t he provis ions of the C o n s t i t u t i o n (Article 2 of t he C o n s t i t u t i o n ) . C h a p t e r 
II of the C o n s t i t u t i o n specifies var ious sovere ign powers of t he P r ince , inter 
alia, t h e a p p o i n t m e n t of S t a t e officials (Art icle 11 of t he C o n s t i t u t i o n ) . 

48 . T h e C o u r t fu r the r no tes t h a t t he appl ican t had been appo in t ed 
P r e s i d e n t of t h e L i ech t ens t e in A d m i n i s t r a t i v e C o u r t in D e c e m b e r 1993. 
O n 27 F e b r u a r y 1995 the Pr ince of L iech tens t e in , in a l e t t e r to the 
app l i can t , i n fo rmed h im of his i n t en t ion not to appo in t h im to publ ic 
office aga in , should he be p roposed by the Die t or any o t h e r body. T h e 
Pr ince ' s l e t t e r was p r o m p t e d , a n d this is not in d i spu te b e t w e e n the 
pa r t i e s , by a r epor t in t he Liechtensteiner Volksblatt c o n c e r n i n g the l ec tu re 
given by the app l i can t on 16 F e b r u a r y 1995 on the n a t u r e and funct ions of 
the L i e c h t e n s t e i n C o n s t i t u t i o n a l C o u r t , inc lud ing a s t a t e m e n t t h a t t he 
c o m p e t e n c e of t h a t cour t u n d e r t he C o n s t i t u t i o n could, in m a t t e r s of 
i n t e r p r e t a t i o n of the C o n s t i t u t i o n , e x t e n d to d i spu te s involving the 
powers of t he Pr ince . Accord ing to t he l a t t e r , t he views t hus expressed by 
t h e app l i can t inf r inged the C o n s t i t u t i o n , a n d the app l i can t ' s a t t i t u d e 
t owards t he C o n s t i t u t i o n m a d e h im u n s u i t a b l e for publ ic office. T h e 
Pr ince conf i rmed his i n t en t ion not to appo in t the appl ican t in 
s u b s e q u e n t l e t t e r s of 4 Apri l and 2 J u n e 1995 and eventua l ly , by l e t t e r of 
17 Apr i l 1997, refused to r e a p p o i n t t h e app l ican t as P r e s i d e n t of t he 
A d m i n i s t r a t i v e C o u r t a f ter he had been p roposed for this post by t h e 
Die t . H e n c e the C o u r t c a n n o t accep t t he a r g u m e n t t h a t t he l e t t e r s of the 
P r ince were p r iva te c o r r e s p o n d e n c e and did not cons t i t u t e an act of S t a t e . 

49. In e x a m i n i n g w h e t h e r t h e r e h a s b e e n an in t e r f e rence wi th t he 
app l i can t ' s r ight to f reedom of express ion the C o u r t finds t h a t t he 
P r ince ' s l e t t e r of 27 F e b r u a r y 1995 should be a t t he c e n t r e of its 
a t t e n t i o n as it exp res sed for t he first t i m e the Pr ince ' s i n t en t ions vis-a-vis 
the app l i can t . However , th is m e a s u r e has to be seen in the con tex t of t he 
Pr ince ' s s u b s e q u e n t c o m m u n i c a t i o n s which conf i rmed these i n t en t i ons . 

50. C o n s i d e r i n g t he c o n t e n t s of th is l e t t e r t he C o u r t finds t h a t t h e r e 
has been an in t e r f e r ence by a S ta te a u t h o r i t y wi th the app l i can t ' s f reedom 
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of express ion . T h e m e a s u r e compla ined of occur red in t he midd le of the 
app l i can t ' s t e r m of office as P r e s i d e n t of t h e A d m i n i s t r a t i v e C o u r t ; it was 
u n c o n n e c t e d wi th any concre te r e c r u i t m e n t p r o c e d u r e involving an 
appra i sa l of pe r sona l qual i f ica t ions . F r o m the t e r m s of the l e t t e r of 
27 F e b r u a r y 1995 it a p p e a r s t h a t t he Pr ince had come to a resolu t ion 
r e g a r d i n g his fu ture conduc t towards the app l i can t , which r e l a t e d to the 
exercise of one of his sovereign powers , t h a t is his power to appo in t S ta te 
officials. Moreover , t he said l e t t e r was express ly add re s sed to the 
appl ican t as P r e s i d e n t of t he A d m i n i s t r a t i v e C o u r t , t h o u g h sen t to his 
place of r e s idence . T h u s , t he m e a s u r e c o m p l a i n e d of was t a k e n by a n 
o r g a n which was c o m p e t e n t to act in t he m a n n e r it did and whose acts 
e n g a g e d the responsibi l i ty of L i e c h t e n s t e i n as a S t a t e u n d e r the 
Conven t ion . T h e r ight of the appl ican t to exercise his f reedom of 
express ion was in te r fe red wi th once t he Pr ince , cr i t ic is ing t he con t en t s of 
t he app l i can t ' s speech, a n n o u n c e d the i n t e n t i o n to sanc t ion t he app l ican t 
because he h a d freely expressed his opinion. T h e a n n o u n c e m e n t by the 
Pr ince of his i n t en t ion not to r eappo in t t h e app l ican t to a publ ic post 
cons t i t u t ed a r e p r i m a n d for t he previous exercise by the app l ican t of his 
r ight to f r eedom of express ion and , moreove r , h a d a chi l l ing effect on t he 
exercise by t he appl icant of his f r eedom of express ion , as it was likely to 
d i scourage h im from m a k i n g s t a t e m e n t s of t h a t kind in t he fu tu re . 

5 1 . It follows t h a t t h e r e was an in t e r f e r ence wi th the exercise of t he 
app l i can t ' s r ight to f reedom of express ion , as s ecu red in Art ic le 10 § 1. 

B. As t o w h e t h e r the i n t e r f e r e n c e was j u s t i f i e d 

52. Such a n in t e r f e r ence gives rise to a b r e a c h of Art ic le 10 unless it 
can be shown t h a t it was "p resc r ibed by law", p u r s u e d one or more 
l eg i t ima t e a im or a ims as defined in p a r a g r a p h 2 and was "necessa ry in a 
d e m o c r a t i c society" to a t t a i n t h e m . 

/. "Prescribed by law" and legitimate aim 

53. T h e app l ican t s u b m i t t e d t h a t t he i n t e r f e r ence c o m p l a i n e d of did 
not have any legal bas is in L i e c h t e n s t e i n law. In pa r t i cu l a r , it h a d been 
unforeseeab le for h im t h a t as a r eac t ion to his speech the Pr ince would 
impose such a ser ious a n d fa r - reach ing sanc t ion . F u r t h e r m o r e the 
Pr ince ' s m e a s u r e did not p u r s u e any l eg i t ima t e a im . 

54. In the G o v e r n m e n t ' s view the i n t e r f e r ence , if t h e r e h a d b e e n any, 
was jus t i f ied on account of the app l i can t ' s v iola t ion of jud ic ia l n o r m s of 
conduc t and of his o a t h of office u n d e r L i ech t ens t e in law, which included 
swea r ing loyalty to t h e P r ince a n d obed ience to t h e C o n s t i t u t i o n a n d t h e 
laws. F u r t h e r m o r e , t he a im of t he i n t e r f e r ence was to m a i n t a i n public 
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o r d e r and p r o m o t e civil s tabi l i ty, a n d to p rese rve judic ia l i n d e p e n d e n c e 
a n d impar t i a l i ty . 

55. T h e C o m m i s s i o n found t h a t in e x a m i n i n g the jus t i f ica t ion of the 
i n t e r f e r ence wi th the app l ican t ' s r igh t to f reedom of express ion , the 
cen t r a l issue was w h e t h e r this i n t e r f e rence was "necessa ry in a 
d e m o c r a t i c society". In view of t h e conclusions it r e a c h e d wi th r e g a r d to 
th is th i rd condi t ion , it did not find it necessa ry to e x a m i n e compl iance 
wi th t he first two condi t ions . 

56. A s s u m i n g tha t the in t e r f e rence was p resc r ibed by law and p u r s u e d 
a l eg i t ima te a im, as the G o v e r n m e n t c l a imed , t he C o u r t cons iders t h a t it 
was not "necessa ry in a d e m o c r a t i c society", for the following reasons . 

2. "Necessary in a democratic society" 

57. T h e app l i can t s u b m i t t e d t h a t t h e m e a s u r e compla ined of 
c o n s t i t u t e d an in t e r f e rence wi th his r ight to f reedom of express ion which 
could not be jus t i f ied u n d e r p a r a g r a p h 2 of Art ic le 10 as it was not 
"necessa ry in a d e m o c r a t i c society". 

58. T h e C o m m i s s i o n sha red this opinion whi le it was con te s t ed by the 
G o v e r n m e n t . 

59. T h e G o v e r n m e n t s u b m i t t e d t h a t Art ic le 10 § 2 g r a n t e d S t a t e s a 
wide m a r g i n of app rec i a t ion in d e t e r m i n i n g w h a t poli t ical conduc t was 
incompa t ib l e wi th the " d e c o r u m of jud ic ia l office". At the h e a r i n g they 
exp la ined t h a t beyond a ce r t a in level in t he public service, d i s s en t i ng 
from those who w e r e free to appo in t , r e a p p o i n t or d ismiss h i g h - r a n k i n g 
officials, inc lud ing (h igh- rank ing) j u d g e s , ca r r ies a c e r t a i n risk, a risk 
known to all conce rned a n d so far not r e g a r d e d as a violat ion of h u m a n 
r igh t s . In the i r view, it was i n h e r e n t in t he n a t u r e of jud ic ia l office t h a t a 
pa r t i cu la r ly h igh d e g r e e of se l f - res t ra in t be observed by the ho lder of 
such office in m a k i n g public p r o n o u n c e m e n t s which had a poli t ical 
flavour. 

60. T h e G o v e r n m e n t cons ide red t h a t t he app l i can t ' s l ec tu re on the 
funct ions of t he L i e c h t e n s t e i n C o n s t i t u t i o n a l C o u r t con ta ined a 
cont rovers ia l poli t ical s t a t e m e n t a n d a sub t le bu t s ignif icant provocat ion 
of one of t h e sovere igns of L iech tens t e in . T h e app l i can t had b e e n a w a r e 
t h a t his s t a t e m e n t r e g a r d i n g the c o m p e t e n c e of t he C o n s t i t u t i o n a l C o u r t 
to decide in the event of a conflict b e t w e e n the Pr ince and P a r l i a m e n t 
c o n t r a d i c t e d the Pr ince ' s view, s u p p o r t e d by t h e t ex t of t h e C o n s t i t u t i o n , 
t h a t he was comple te ly i m m u n e from the compul so ry ju r i sd ic t ion of any 
cour t . In the i r submiss ion , the app l ican t was invi ted as a j u d g e to give a 
l ec tu re , and he used the o p p o r t u n i t y to m a k e his own poli t ical and legal 
beliefs publ ic . H e t h e r e b y pu t a t risk t he publ ic t r u s t in jud ic ia l 
i n d e p e n d e n c e a n d impar t i a l i t y . 
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61 . T h e C o u r t recal ls t ha t in its above -men t ioned Vogt j u d g m e n t 

(pp . 25-26, § 52) it s u m m a r i s e d as follows t h e basic pr inciples conce rn ing 

Art ic le 10 as laid down in its case-law: 

(i) F r e e d o m of express ion cons t i t u t e s one of t he essent ia l foundat ions 

of a d e m o c r a t i c society a n d one of t h e bas ic condi t ions for i ts p rog res s a n d 

each individual ' s self-fulfilment. Subject to p a r a g r a p h 2 of Art ic le 10, it is 

appl icable not only to " i n f o r m a t i o n " or " i d e a s " t h a t a r e favourably 

received or r e g a r d e d as inoffensive o r as a m a t t e r of indi f ference , bu t 

also to those t h a t offend, shock or d i s tu rb ; such a r e t he d e m a n d s of t ha t 

p lu ra l i sm, to le rance and b r o a d m i n d e d n e s s wi thou t which t h e r e is no 

" d e m o c r a t i c society". F r e e d o m of express ion , as e n s h r i n e d in Ar t ic le 10, 

is subject to a n u m b e r of excep t ions which , how-ever, m u s t be narrowly 

i n t e r p r e t e d , and the necess i ty for any res t r i c t ions m u s t be convincingly 

es tab l i shed . 

(ii) T h e adjective "necessary" , wi th in t he m e a n i n g of Art ic le 10 § 2, 

impl ies t he ex is tence of a "p res s ing social need" . T h e C o n t r a c t i n g S t a t e s 

have a ce r t a in m a r g i n of app rec i a t i on in assess ing w h e t h e r such a need 

exis ts , bu t it goes h a n d in h a n d wi th a E u r o p e a n supervis ion, e m b r a c i n g 

bo th t h e law and the decisions apply ing it, even those given by 

i n d e p e n d e n t cour t s . T h e C o u r t is the re fore e m p o w e r e d to give t he final 

ru l ing on w h e t h e r a " r e s t r i c t ion" is reconci lable wi th f reedom of 

express ion as p ro t ec t ed by Art ic le 10. 

(iii) T h e C o u r t ' s task , in exerc is ing its supervisory ju r i sd ic t ion , is not 

to t ake t he place of t he c o m p e t e n t na t i ona l au tho r i t i e s bu t r a t h e r to 

review u n d e r Art ic le 10 t he decisions they de l ivered p u r s u a n t to the i r 

power of app rec i a t ion . Th i s does not m e a n t h a t t he supervis ion is l imi ted 

to a s c e r t a i n i n g w h e t h e r t he r e s p o n d e n t S t a t e exerc ised its d iscre t ion 

reasonab ly , carefully or in good fai th; w h a t t he C o u r t has to do is to look 

a t the in t e r f e rence compla ined of in the l ight of t he case as a whole and 

d e t e r m i n e w h e t h e r it was " p r o p o r t i o n a t e to t he l e g i t i m a t e a im p u r s u e d " 

a n d w h e t h e r t he r ea sons a d d u c e d by t h e na t iona l a u t h o r i t i e s to just ify it 

a r e " re levan t and sufficient". In so do ing , the C o u r t has to satisfy itself 

t h a t the na t iona l a u t h o r i t i e s appl ied s t a n d a r d s which were in conformi ty 

wi th t he pr inc ip les e m b o d i e d in Ar t ic le 10 and , moreove r , t h a t t h e y based 

the i r decis ions on an accep tab le a s s e s s m e n t of t he re levan t facts. 

62. In t he s a m e j u d g m e n t t he C o u r t dec la red : 

" T h e s e pr inciples apply a l so lo civil s ervants . A l t h o u g h it is l e g i t i m a t e for a State to 

i m p o s e on civil s ervant s , o n account o f their s ta tus , a duty of d i scre t ion , civil servants are 

indiv iduals and , as such , qual i fy for the p r o t e c t i o n o f Art ic le 10 o f the C o n v e n t i o n . It 

there fore falls to the Court , hav ing regard to the c i r c u m s t a n c e s of each case , to 

d e t e r m i n e w h e t h e r a fair ba lance has b e e n struck b e t w e e n the f u n d a m e n t a l right of 

the individual to f r e e dom of express ion and the l e g i t i m a t e interes t of a d e m o c r a t i c 

S t a t e in e n s u r i n g that its civil service properly furthers the p u r p o s e s e n u m e r a t e d in 

Art ic le 10 § 2. In carrying out this review, the Court will bear in m i n d that w h e n e v e r 
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civil s ervants ' right to f reedom of expres s ion is in i ssue the 'dut ies and respons ib i l i t i es ' 
referred to in Art i c l e 10 § 2 a s s u m e a spec ia l s ign i f i cance , w h i c h jus t i f i e s l e a v i n g to the 
nat iona l author i t i e s a cer ta in m a r g i n of apprec ia t ion in d e t e r m i n i n g w h e t h e r the 
i m p u g n e d in ter ference is proport ionate to the above a i m . " (p. 26, § 5 3 , and the A h m e d 
and O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t of 2 S e p t e m b e r 1998, Reports of Judgments 
and Decisions 1998-VI, p. 2 3 7 8 , § 56) 

63 . In assess ing w h e t h e r the m e a s u r e t a k e n by the Pr ince as a 
r eac t i on to the s t a t e m e n t m a d e by the app l ican t in t he course of his 
l ec tu re on 16 F e b r u a r y 1995 co r r e sponded to a "p res s ing social n e e d " 
a n d was " p r o p o r t i o n a t e to t he l eg i t ima t e a im p u r s u e d " , t he C o u r t will 
cons ider t he i m p u g n e d s t a t e m e n t in the light of the case as a whole . It 
will a t t a c h p a r t i c u l a r i m p o r t a n c e to t he office held by the app l i can t , t h e 
app l i can t ' s s t a t e m e n t , the con tex t in which it was m a d e and the reac t ion 
t h e r e t o . 

64. In D e c e m b e r 1993 the appl ican t was a p p o i n t e d P re s iden t of the 
A d m i n i s t r a t i v e C o u r t and he held this office w h e n , on 16 F e b r u a r y 1995, 
he gave t he lec ture at issue. Since t he app l ican t was a h i g h - r a n k i n g j u d g e 
at t h a t t i m e , the C o u r t m u s t b e a r in mind t h a t , w h e n e v e r t h e r ight to 
f reedom of express ion of pe r sons in such a posi t ion is a t issue, t he "du t ies 
a n d respons ib i l i t i e s" re fe r red to in Art ic le 10 § 2 a s s u m e a special 
s ignificance since it can be expec ted of publ ic officials se rv ing in t he 
jud ic i a ry t h a t they should show r e s t r a i n t in exerc i s ing the i r f reedom of 
express ion in all cases w h e r e t he a u t h o r i t y and impa r t i a l i t y of the 
j ud i c i a ry a r e likely to be called in ques t ion . N ev e r t h e l e s s t he C o u r t 
finds t h a t an in t e r f e rence wi th t he f reedom of express ion of a j u d g e in a 
posi t ion such as t he app l i can t ' s calls for close sc ru t iny on the p a r t of t he 
C o u r t . 

65. As r e g a r d s t he app l i can t ' s l ec tu re on 16 F e b r u a r y 1995, t h e C o u r t 
observes t h a t this l ec ture formed p a r t of a ser ies of a c a d e m i c l ec tu res a t a 
L i e c h t e n s t e i n r e s e a r c h in s t i t u t e on ques t ions of cons t i t u t iona l ju r i sd ic t ion 
a n d f u n d a m e n t a l r i gh t s (see p a r a g r a p h 8 above) . T h e app l i can t ' s 
d iscourse inc luded a s t a t e m e n t on t he c o m p e t e n c e s of t he C o n s t i t u t i o n a l 
C o u r t u n d e r Art ic le 112 of t he L i e c h t e n s t e i n C o n s t i t u t i o n . It was t he 
app l i can t ' s view t h a t t h e t e r m " G o v e r n m e n t " used in th i s provision 
inc luded the P r ince , an opinion al legedly in conflict wi th t he pr inciple of 
t he Pr ince ' s i m m u n i t y from the ju r i sd i c t ion of t he L i ech t ens t e in jud ic i a ry 
(see p a r a g r a p h s 24 a n d 29). 

66. In t he app l i can t ' s view this s t a t e m e n t was an a c a d e m i c c o m m e n t 
on the i n t e r p r e t a t i o n of Art ic le 112 of t he C o n s t i t u t i o n . T h e G o v e r n m e n t , 
on t he o t h e r h a n d , m a i n t a i n e d t h a t a l t h o u g h it was be ing m a d e in t h e 
guise of a legally a sep t i c s t a t e m e n t , it cons t i t u t ed , in essence , a highly 
poli t ical s t a t e m e n t involving an a t t a c k on the ex i s t ing cons t i t u t iona l 
o r d e r a n d no t reconci lable wi th t he publ ic office he ld by the appl ican t a t 
t he t ime . 
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67. T h e C o u r t accepts tha t the app l i can t ' s l ec tu re , since it dea l t wi th 
m a t t e r s of cons t i tu t iona l law a n d m o r e specifically wi th t he issue of 
w h e t h e r one of t he sovereigns of t he S t a t e was subject to t h e ju r i sd ic t ion 
of a cons t i t u t iona l cour t , inevitably had polit ical impl ica t ions . It considers 
t h a t ques t i ons of cons t i tu t iona l law, by the i r very n a t u r e , have polit ical 
impl ica t ions . It c anno t find, however , t h a t this e l e m e n t a lone should have 
p r e v e n t e d the app l ican t from m a k i n g any s t a t e m e n t on this m a t t e r . T h e 
C o u r t f u r the r observes tha t in the con tex t of i n t r o d u c i n g a bill a m e n d i n g 
the C o n s t i t u t i o n a l C o u r t Act in 1991, the L i ech t ens t e in g o v e r n m e n t had, 
in i ts a c c o m p a n y i n g c o m m e n t s , he ld a s imi la r view, which h a d been 
opposed by the Pr ince bu t had found a g r e e m e n t in t he L iech tens t e in 
Die t , a lbei t only by a major i ty (see p a r a g r a p h 30 above) . T h e opinion 
expressed by the appl icant canno t be r e g a r d e d as an u n t e n a b l e 
p ropos i t ion since it was sha r ed by a cons ide rab le n u m b e r of p e r s o n s in 
L i ech t ens t e in . Moreover , t h e r e is no evidence to conc lude t h a t the 
app l i can t ' s l ec ture con ta ined any r e m a r k s on p e n d i n g cases , severe 
cr i t ic ism of pe r sons or publ ic ins t i tu t ions or insul ts of h igh officials or the 
Pr ince . 

68. T u r n i n g to t he Pr ince ' s reac t ion , the C o u r t observes t h a t he 
a n n o u n c e d his i n t en t ion not to appo in t t he appl ican t to publ ic office 
aga in , should the appl ican t be p roposed by the Diet or any o t h e r body. 
T h e Pr ince cons ide red t h a t t he above -men t ioned s t a t e m e n t by the 
appl ican t clearly infr inged the L iech tens t e in C o n s t i t u t i o n . In this 
con tex t , he also m a d e re ference to a polit ical con t roversy wi th the 
L i ech t ens t e in g o v e r n m e n t in O c t o b e r 1992 and , in conclusion, he 
r e p r o a c h e d the app l i can t , who had been a m e m b e r of t he g o v e r n m e n t at 
t h a t t i m e a n d P r e s i d e n t of the L i e c h t e n s t e i n A d m i n i s t r a t i v e C o u r t since 
1993, wi th r e g a r d i n g h imse l f as not be ing bound by the C o n s t i t u t i o n . In 
the P r ince ' s view, the app l i can t ' s a t t i t u d e towards the C o n s t i t u t i o n m a d e 
h im u n s u i t a b l e for publ ic office (see p a r a g r a p h 11 above) . 

69. T h e P r ince ' s r eac t ion was based on g e n e r a l inferences d r a w n from 
the app l i can t ' s previous conduc t in his posi t ion as a m e m b e r of the 
g o v e r n m e n t , in pa r t i cu l a r on the occasion of t he poli t ical cont roversy in 
1992, a n d his br ief s t a t e m e n t , as r e p o r t e d in t he press , on a pa r t i cu la r , 
t h o u g h cont rovers ia l , cons t i t u t i ona l issue of jud ic ia l c o m p e t e n c e . N o 
re fe rence was m a d e to any inc ident sugges t ing tha t t he app l i can t ' s view, 
as exp re s sed at the lec ture in ques t ion , had a b e a r i n g on his p e r f o r m a n c e 
as P r e s i d e n t of t he A d m i n i s t r a t i v e C o u r t or on any o t h e r p e n d i n g or 
i m m i n e n t p roceed ings . Also t he G o v e r n m e n t did not refer to any 
ins t ance w h e r e the app l i can t , in t h e pu r su i t of his judic ia l du t i e s or 
o the rwise , had ac ted in an objec t ionable way. 

70. O n t h e facts of t he p r e s e n t case, the C o u r t finds t h a t , while 
r e levan t , t he r easons rel ied on by the G o v e r n m e n t in o r d e r to just i fy the 
in t e r f e rence wi th the app l i can t ' s r ight to f reedom of express ion a r e not 
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sufficient to show t h a t t he i n t e r f e r ence c o m p l a i n e d of was "necessa ry in a 
d e m o c r a t i c society". Even al lowing for a ce r t a in m a r g i n of apprec ia t ion , 
t he P r ince ' s ac t ion a p p e a r s d i s p r o p o r t i o n a t e to the a im p u r s u e d . 
Accordingly t he C o u r t holds t h a t t h e r e has b e e n a viola t ion of Art ic le 10 
of the Conven t i on . 

II. ALLEGED V I O L A T I O N O F ARTICLE 13 O F T H E C O N V E N T I O N 

71. T h e appl ican t compla ined t h a t he did not have an effective judicial 
or o t h e r r e m e d y e n a b l i n g him to cha l lenge t he ac t ion t a k e n by the Pr ince 
wi th r ega rd to the opinion expressed on the occasion of his l ec tu re . H e 
rel ied on Art ic le 13 of the Conven t ion , which provides : 

"Everyone w h o s e r ights and f r e e d o m s as set forth in [ the ] C o n v e n t i o n are v io la ted 

shall have an effect ive r e m e d y before a nat ional author i ty n o t w i t h s t a n d i n g that the 

v io la t ion has b e e n c o m m i t t e d by persons a c t i n g in an official capaci ty ." 

72. T h e G o v e r n m e n t d i spu t ed t he above con t en t i o n , e m p h a s i s i n g tha t 
a r e m e d y exis ted of which the appl icant had failed to avail himself. 

At t he h e a r i n g t he G o v e r n m e n t s u b m i t t e d t h a t t h e r e were s t r o n g 
indica t ions in the case- law of the C o n s t i t u t i o n a l C o u r t t h a t it would not 
only cons ider a cour t or an a d m i n i s t r a t i v e a u t h o r i t y bu t also the Diet as 
one of t he bodies aga ins t which a r e q u e s t for ad jud ica t ion could be lodged 
wi th t he C o n s t i t u t i o n a l C o u r t u n d e r Sect ion 23 of the C o n s t i t u t i o n a l 
C o u r t Act . T h e app l ican t the re fore had at his disposal an effective 
r e m e d y wi th in t he m e a n i n g of Art ic le 13 of t he C o n v e n t i o n as he could 
a n d should have cha l l enged the Die t ' s fai lure to insist on his n o m i n a t i o n 
as P re s iden t of the A d m i n i s t r a t i v e C o u r t . 

73. In t he app l i can t ' s submiss ion , a r e q u e s t for ad jud ica t ion to t he 
C o n s t i t u t i o n a l C o u r t u n d e r Sect ion 23 of t he C o n s t i t u t i o n a l C o u r t Act 
r e q u i r e d t h a t t he decis ion c o m p l a i n e d of should e m a n a t e from a cou r t or 
an a d m i n i s t r a t i v e au tho r i t y . T h e Pr ince , however , was n e i t h e r of t hese . 

74. T h e C o m m i s s i o n ag reed wi th t he app l i can t . It found t h a t the 
G o v e r n m e n t had not succeeded in showing t h a t , aga ins t t he violat ion of 
Art ic le 10 of t he C o n v e n t i o n al leged by the app l i can t , a r e m e d y effective in 
prac t ice as well as in law exis ted u n d e r L i ech t ens t e in law. In pa r t i cu l a r , as 
r e g a r d s a compla in t wi th the C o n s t i t u t i o n a l C o u r t t he G o v e r n m e n t had 
not pu t forward any e x a m p l e showing its app l ica t ion in a case s imi lar to 
the p re sen t one . 

75. Art ic le 13 has b e e n cons i s ten t ly i n t e r p r e t e d by the C o u r t as 
r equ i r i ng a r e m e d y in d o m e s t i c law only in respec t of gr ievances which 
can be r e g a r d e d as " a r g u a b l e " in t e r m s of t he Conven t i on (see the Boyle 
and Rice v. t he U n i t e d K i n g d o m j u d g m e n t of 27 Apri l 1988, Series A 
no. 131, p . 23 , § 52, a n d the Powell a n d R a y n e r v. the U n i t e d K i n g d o m 
j u d g m e n t of 21 F e b r u a r y 1990, Ser ies A no. 172, p. 14, § 31). Art ic le 13 
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g u a r a n t e e s t he availabil i ty at the na t i ona l level of a r e m e d y to enforce the 
s u b s t a n c e of t h e C o n v e n t i o n r igh t s a n d f r eedoms in w h a t e v e r form they 
migh t h a p p e n to be secured in t he d o m e s t i c legal o rde r . T h e effect of this 
Art ic le is thus to r e q u i r e the provision of a d o m e s t i c r e m e d y al lowing the 
" c o m p e t e n t na t iona l a u t h o r i t y " b o t h to dea l wi th t h e s u b s t a n c e of the 
re levan t Conven t ion compla in t a n d to g r a n t a p p r o p r i a t e relief, a l t hough 
C o n t r a c t i n g S t a t e s a re afforded some d i sc re t ion as to the m a n n e r in which 
they conform to t he i r ob l iga t ion u n d e r this provision. T h e r e m e d y m u s t be 
"effective" in prac t ice as well as in law (see t h e M e n t e § a n d O t h e r s v. 
T u r k e y j u d g m e n t of 28 N o v e m b e r 1997, Reports 1997-VIII, p . 2715, § 89). 

76. In t h e l ight of t h e conclus ion in p a r a g r a p h 70 above , the 
r e q u i r e m e n t t h a t t he compla in t be " a r g u a b l e " is satisfied in respec t of 
the submiss ion in ques t ion (see t he V e r e i n i g u n g d e m o k r a t i s c h e r 
So lda t en Ö s t e r r e i c h s a n d G u b i v. A u s t r i a j u d g m e n t of 19 D e c e m b e r 
1994, Ser ies A no. 302, p . 20, § 53) . 

77. As r ega rds t he G o v e r n m e n t ' s a r g u m e n t t h a t the app l i can t should 
have seised t h e C o n s t i t u t i o n a l C o u r t aga ins t t h e Die t for not hav ing 
ins is ted on its r ight to n o m i n a t e h im for a new t e r m of office as P re s iden t 
of t h e A d m i n i s t r a t i v e C o u r t , it suffices to note t h a t t he app l i can t ' s 
compla in t u n d e r Ar t ic le 10 conce rned ac ts by t he P r ince a n d not by the 
Die t . T h e G o v e r n m e n t , however , have failed to show t h a t t h e r e exists 
any p r e c e d e n t in t he C o n s t i t u t i o n a l C o u r t ' s case-law, since its 
e s t a b l i s h m e n t in 1925, t h a t t h a t cour t h a s ever accep ted for ad judica t ion 
a compla in t b r o u g h t aga ins t the P r ince . T h e y have the re fo re failed to 
show t h a t such a r e m e d y would have been effective. 

78. It follows t h a t t h e app l ican t h a s also b e e n the vict im of a violat ion 
of Art ic le 13. 

III. ALLEGED V I O L A T I O N O F A R T I C L E 6 O F T H E C O N V E N T I O N 
A N D O F A R T I C L E 14 T A K E N IN C O N J U N C T I O N W I T H 
ARTICLE 10 

79. Before t he C o m m i s s i o n t h e appl ican t fu r the r a l leged t h a t he had 
been den ied access to a t r i b u n a l to defend his r e p u t a t i o n a n d seek 
p ro tec t ion of his pe r sona l r igh t s , inc lud ing his occupa t ion and 
professional ca r ee r , aga ins t t he s t a t e m e n t s of the Pr ince . H e rel ied on 
Ar t ic le 6 § 1 of t he Conven t ion , t he re levan t p a r t of which provides: 

"In the d e t e r m i n a t i o n of his civil r ights and ob l iga t ions or of any cr imina l charge 

against h i m , everyone is e n t i t l e d to a fair and public h e a r i n g wi th in a reasonable t ime 

by an i n d e p e n d e n t and impart ia l tr ibunal e s t a b l i s h e d by law ..." 

80. Before the C o m m i s s i o n the appl ican t also compla ined tha t , 
b e c a u s e of his opin ion r e g a r d i n g a p a r t i c u l a r legal i ssue , h e was 
pre jud iced in his access to public office. H e rel ied on Art ic le 14 of t he 
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Conven t i on t a k e n in conjunct ion wi th Art ic le 10. Art ic le 14 of t he 
Conven t i on s t a t e s : 

"The e n j o y m e n t of the r ights and f r e e d o m s set forth in [ the ] C o n v e n t i o n shall be 
s ecured w i t h o u t d i s cr iminat ion o n any g r o u n d such as s e x , race, co lour , l a n g u a g e , 
re l ig ion, pol it ical or o ther op in ion , na t iona l or social or ig in , assoc ia t ion wi th a nat iona l 
minori ty , property , birth or o t h e r s t a t u s . " 

8 1 . As r e g a r d s t he c o m p l a i n t u n d e r Ar t ic le 6, t he C o m m i s s i o n found it 
a p p r o p r i a t e to e x a m i n e th is compla in t in re la t ion to the m o r e gene ra l 
obl iga t ion on S t a t e s u n d e r Art icle 13 to provide an effective r e m e d y in 
respect of violat ions of t he Conven t ion . It conc luded t h a t it was not 
necessa ry to d e t e r m i n e w h e t h e r t h e r e h a d b e e n a violat ion of Art ic le 6. 
As r e g a r d s the compla in t u n d e r Art ic le 14, t he C o m m i s s i o n , hav ing 
r ega rd to its conclusion conce rn ing Art ic le 10, found t h a t no s e p a r a t e 
issue a rose u n d e r Art ic le 14 t a k e n in conjunct ion wi th Art ic le 10. 

82. Before t he C o u r t t he appl ican t did not r e i t e r a t e t he se c o m p l a i n t s 
and the C o u r t does not find it necessary to deal wi th the m a t t e r of its own 
mot ion . 

IV. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

83. T h e appl ican t sought j u s t sa t is fact ion u n d e r Art ic le 41 of the 
Conven t ion , which provides : 

"If the Court finds that there has b e e n a v io la t ion of the C o n v e n t i o n or the Protocols 
t h e r e t o , and if the internal law of the H i g h C o n t r a c t i n g Party c o n c e r n e d a l lows only 
partial reparat ion to be m a d e , the Court shal l , if necessary , afford j u s t sat i s fact ion to 
the injured party." 

A. D a m a g e 

84. U n d e r the head of pecun ia ry d a m a g e , the appl icant c la imed 25,000 
Swiss francs ( C H F ) c o m p e n s a t i o n for economic loss suffered by h im as a 
consequence of t he m e a s u r e compla ined of. H e s u b m i t t e d t h a t , unl ike his 
p redecesso r s , he had not been offered any r e m u n e r a t e d posi t ion in 
L i ech t ens t e in indus t r i a l and bus iness circles. 

85. T h e G o v e r n m e n t objected to th is c la im. 
86. T h e C o u r t finds t h a t t h e r e is no sufficient causa l link es tab l i shed 

b e t w e e n the d a m a g e c la imed and the violat ion of the Conven t i on found. 
T h u s , it c anno t allow t h e c o m p e n s a t i o n c la im s u b m i t t e d u n d e r this head . 

87. U n d e r t he h e a d of non -pecun ia ry d a m a g e , t he appl ican t c l a imed 
C H F 30,000. H e s u b m i t t e d t h a t t he Pr ince ' s s t a t e m e n t s had been highly 
offensive a n d had adverse ly affected his r e p u t a t i o n . 

88. T h e G o v e r n m e n t a lso opposed th is c la im. 
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89. T h e C o u r t cons iders t h a t t he appl ican t m a y be t a k e n to have 
suffered d is t ress on accoun t of t he facts of the case . O n an equ i t ab le 
basis , the C o u r t awards h im C H F 10,000 for non-pecun ia ry d a m a g e . 

B. C o s t s a n d e x p e n s e s 

90. In respec t of costs and expenses r e l a t i ng to his r e p r e s e n t a t i o n 
before t he Conven t i on ins t i t u t ions , t he appl ican t c la imed a to ta l of 
C H F 91,014.05, n a m e l y C H F 44,927.20 for M r KJey and C H F 46,086.85 
for M r Seeger . 

91 . T h e G o v e r n m e n t did not con tes t this c la im. 
92. T h e C o u r t is satisfied t h a t the hour ly r a t e s c h a r g e d in the 

S t r a s b o u r g p roceed ings were r ea sonab l e . T a k i n g in to account t h a t a 
h e a r i n g was held bo th before t he C o m m i s s i o n and the C o u r t , it also finds 
t he n u m b e r of hour s c l a imed not excessive. T h e c la im for costs and 
expenses is t hus to be al lowed in its en t i re ty . 

C. D e f a u l t i n t e r e s t 

93. Accord ing to the in fo rma t ion avai lable to the C o u r t , t h e s t a t u t o r y 
r a t e of i n t e re s t appl icable in L i ech t ens t e in at the d a t e of adop t ion of the 
p r e s e n t j u d g m e n t is 5% per a n n u m . 

FOR THESE REASONS, THE COURT 

1. Holds by s ix teen votes to one t h a t t h e r e has b e e n a violat ion of Art ic le 10 
of t he Conven t ion ; 

2. Holds by s ix t een votes to one t h a t t h e r e has been a violat ion of Art ic le 13 
of the Conven t ion ; 

3. Holds u n a n i m o u s l y t h a t it is not necessary to cons ider w h e t h e r t h e r e 
has been a violat ion of Ar t ic le 6 of the Conven t ion a n d of Ar t ic le 14 
t a k e n in conjunct ion wi th Art ic le 10; 

4. Holds u n a n i m o u s l y 
(a) t ha t the r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r ee 
m o n t h s , the following a m o u n t s : 

(i) 10,000 ( ten t h o u s a n d ) Swiss francs for non -pecun ia ry d a m a g e ; 
(ii) 91,014.05 (n ine ty-one t h o u s a n d and four teen) Swiss francs and 
five c e n t i m e s for costs a n d expenses ; 

(b) t h a t s imple i n t e r e s t a t a n a n n u a l r a t e of 5% shal l be payable from 
t h e expiry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

5. Dismisses u n a n i m o u s l y the r e m a i n d e r of t he app l i can t ' s c la ims for j u s t 
sa t isfact ion. 
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D o n e in Engl i sh and in F r e n c h , a n d de l ivered a t a publ ic h e a r i n g in t h e 
H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on 28 O c t o b e r 1999. 

E l i sabe th PALM 
Pres iden t 

M a u d DE BOER-BUQUICCHIO 
D e p u t y R e g i s t r a r 

In acco rdance wi th Ar t ic le 45 § 2 of the Conven t i on and Rule 74 § 2 of 
t he Rules of C o u r t , t he following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) joint concu r r i ng opinion of M r Caflisch, M r Zupanc i c and 
Mr H e d i g a n ; 

(b) d i s sen t ing opinion of M r C a b r a i B a r r e t o . 

E.P. 
M.B. 
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JOINT CONCURRING OPINION OF JUDGES CAFLISCH, 
ZUPANCIC AND HEDIGAN 

W e concur wi th t he C o u r t in its j u d g m e n t but should like to e n t e r a 
r e se rva t ion as to t he C o u r t ' s r e a son ing in finding a violat ion of Art ic le 10. 

T h e m a t t e r c o m p l a i n e d of by the app l i can t , who a l leged tha t it 
a m o u n t e d to a n in t e r f e rence wi th a r ight g u a r a n t e e d by Art ic le 10, is 
held to have b e e n c o m p l e t e d by the first l e t t e r w r i t t e n by H S H Prince 
H a n s - A d a m II of L iech tens t e in . W e do not s h a r e t h a t view. T h e l e t t e r in 
ques t ion was d a t e d 27 F e b r u a r y 1995. At t h a t j u n c t u r e it could be 
r e g a r d e d as t he m e r e express ion of a n in t en t ion , which migh t very well 
have c h a n g e d in t he m o n t h s t h a t followed a n d which only crystal l ised 
into an " i n t e r f e r e n c e " wi th t he Pr ince ' s s u b s e q u e n t conf i rming 
c o m m u n i c a t i o n s . Only in the l ight of t he l a t t e r can it be accep ted tha t 
the t h r e a t of a sanc t ion indeed h u n g over t h e app l i can t . F u r t h e r m o r e , 
t a k e n a lone , t he l e t t e r of 27 F e b r u a r y 1995 could have b e e n r e g a r d e d as 
the express ion of a p r iva te pe r sona l opinion. It is the s u b s e q u e n t 
conf i rming l e t t e r s which jus t i fy concluding , w i thou t any possible doubt , 
t ha t this m e a s u r e was , in fact, an act of S t a t e . 

W e thus r e a c h t h e conclus ion t h a t t he m e a s u r e which infr inged the 
r ight g u a r a n t e e d by Art ic le 10 cons is ted in t he Pr ince ' s c o m m u n i c a t i o n s 
t a k e n as a whole . 
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D I S S E N T I N G O P I N I O N O F J U D G E C A B R A L B A R R E T O 

(Translation) 

I r e g r e t t h a t I canno t sha re the opin ion of the major i ty of the C o u r t ; in 
my opin ion , t h e r e has not b e e n a v io la t ion of t he app l i can t ' s r ight to 
f reedom of express ion . 

T h e r e a r e two decisive pieces of evidence in the case: the Pr ince ' s l e t t e r 
of 27 F e b r u a r y 1995, in which the Pr ince expressed for t he first t i m e his 
i n t e n t i o n of not r e a p p o i n t i n g t he app l ican t as P re s iden t of t h e 
A d m i n i s t r a t i v e C o u r t , and the l e t t e r of 17 Apri l 1997 to t he P r e s i d e n t of 
the Die t , in which the Pr ince refused to m a k e t h a t a p p o i n t m e n t . 

Le t us e x a m i n e t he se . 
1. T h e l e t t e r of 27 F e b r u a r y 1995 was a pe r sona l l e t t e r , sen t to t he 

app l i can t ' s pr iva te addres s , in which the Pr ince ind ica ted his i n t en t ion of 
not a p p o i n t i n g the appl ican t to any publ ic office aga in . 

It will, I th ink , be helpful to r e p r o d u c e t he following passage : 

"In my eyes your a t t i tude , Dr W i l l c , m a k e s you unsu i tab le for public office. I do not 

i n t e n d to get involved in a long public or private d e b a t e w i th you, but I should like to 

inform you in good t ime that I shall not appoint you aga in to a public office should you be 

proposed by the D i e t or any o ther body ..." 

I no te at t h e ou t se t t h a t t he Pr ince did not wish to get involved in a 
publ ic discuss ion and t h a t he mere ly w a n t e d to ind ica te in good t ime his 
i n t e n t i o n of t a k i n g a c e r t a i n course of ac t ion if t he o p p o r t u n i t y a rose . 

I have difficulty in see ing how this l e t t e r c o n s t i t u t e d a " r e p r i m a n d " (see 
p a r a g r a p h 50 of t he j u d g m e n t ) . 

T h e l e t t e r expressed above all t he Pr ince ' s d i s a g r e e m e n t wi th t h e 
app l i can t ' s ideas abou t the i n t e r p r e t a t i o n of t h e L i e c h t e n s t e i n Cons t i ­
tu t ion . T h a t d i s a g r e e m e n t en t a i l ed t he loss of t he poli t ical confidence 
which the Pr ince was supposed to have in t h e appl ican t a n d consequen t ly 
t he a n n o u n c e m e n t t h a t the P r ince i n t e n d e d to d r a w the necessa ry 
poli t ical conclusions . 

N o t h i n g m o r e , in o t h e r words , t h a n w h a t the appl ican t could expect , 
r ega rd be ing had to t he cont roversy in 1992 b e t w e e n the Pr ince and the 
g o v e r n m e n t (of which the appl ican t was t h e n a m e m b e r ) . 

A n i n t e n t i o n does not , in itself, a m o u n t to a legal act or even an ini t ial 
s t ep towards p e r f o r m i n g such an act . 

T h e r e is no doub t tha t we a r e he r e in t he pure ly psychological field, still 
far from even a p r e p a r a t o r y act , which would p re suppose tha t physical acts 
had a l r eady b e e n pe r fo rmed . 

I would the re fo re be able to u n d e r s t a n d t h a t t he Pr ince ' s l e t t e r should 
be j u d g e d as hav ing b e e n qu i t e s imply des igned to a n n o u n c e "in good 
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t i m e " his i n t e n t i o n of ca r ry ing ou t a n act , in o r d e r to give the appl ican t 
t i m e to m a k e the necessa ry p r e p a r a t i o n s for his fu tu re . 

It is t r u e tha t this p r iva te l e t t e r a n n o u n c i n g an in t en t ion b e c a m e public 
and t h a t it was conf i rmed by the o t h e r l e t t e r s from the P r ince , which were 
open l e t t e r s . 

All t h a t , however , was due solely to t he app l i can t ' s conduc t and , as 
M r Confor t i r ight ly said in his d i s sen t ing opinion a n n e x e d to the 
C o m m i s s i o n ' s r epor t , the app l ican t canno t "avoid the appl ica t ion of the 
pr inciple nemo contra factum suum proprium venire potest". 

Accep t ing t he c o n t r a r y would, to my mind , c o n t r a v e n e the l e t t e r and 
the spir i t of Art ic le 10 of the Conven t ion . It is not possible to j u d g e 
in t en t ions wi thou t falling in to t he r e a l m of a "v i r t ua l " violat ion, and t h a t 
s eems to m e to be wha t has h a p p e n e d in t he i n s t an t case . 

2. T h e refusal to r eappo in t the app l ican t as P r e s i d e n t of the 
A d m i n i s t r a t i v e C o u r t was , w i thou t any d o u b t , a legal act , and in the 
c i r c u m s t a n c e s of the case I can accept t h a t it was p r o m p t e d by the 
opinions t h a t the app l ican t had expressed , a n d t h a t poses a p rob lem 
u n d e r Art ic le 10. 

However , I cons ider tha t it is u n n e c e s s a r y to d e t e r m i n e w h e t h e r t h a t 
refusal p u r s u e d a l eg i t ima t e a im a n d w h e t h e r it was necessa ry in a 
d e m o c r a t i c society, since no one will d i spu t e t h a t we a r e he r e in t he field 
of access to public office, a subject which was de l ibe ra te ly o m i t t e d from 
the Conven t ion . T h a t is acknowledged by the major i ty of the C o u r t in 
p a r a g r a p h 41 of t he j u d g m e n t . 

I the re fore conclude t h a t t h e r e has b e e n no violat ion of the Conven t ion . 
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A . C o m p l a i n t s d e c l a r e d a d m i s s i b l e 

43 . T h e C o m m i s s i o n has dec la red admiss ib le t he app l ican t ' s 
c o m p l a i n t s 

- t h a t his r ight to f reedom of express ion h a d been viola ted; 
- t h a t he had not had access to a t r i buna l for t he p ro tec t ion of his 

profess ional r e p u t a t i o n ; 
- t h a t he had not had access to a r e m e d y before a na t iona l au thor i ty ; 

a n d 
- t h a t he h a d b e e n d i s c r imina t ed aga ins t on account of his legal 

opinion. 

B . P o i n t s a t i s s u e 

44. Accordingly, the po in t s a t issue a r e : 
- w h e t h e r t h e r e has been a viola t ion of Ar t ic le 10 of t h e Conven t ion ; 
- w h e t h e r t h e r e has been a violat ion of Art ic le 6 § 1 of the Conven t ion ; 
- w h e t h e r t h e r e has b e e n a violat ion of Art ic le 13 of t he Conven t ion 

t a k e n in conjunct ion wi th Art ic le 10; and 
- w h e t h e r t h e r e has b e e n a violat ion of Art ic le 14 of t he Conven t ion 

t a k e n in conjunct ion wi th Art ic le 10. 

C . A s r e g a r d s A r t i c l e 10 o f t h e C o n v e n t i o n 

45. T h e app l i can t compla ins t h a t , on accoun t of t he views expressed by 
h i m in t he course of a publ ic l ec ture at the L i e c h t e n s t e i n - I n s t i t u t on issues 
of cons t i tu t iona l law, t he m o n a r c h of L i ech t ens t e in , His Se rene H ighnes s 
Pr ince H a n s - A d a m II, as a n n o u n c e d in a l e t t e r to t he app l i can t , decided 
not to appo in t t he app l ican t to publ ic o f f i c e in fu ture . H e cons iders tha t 
th is cons t i t u t e s a b reach of his r ight to f r eedom of express ion secured 
u n d e r Art ic le 10 of t he C o n v e n t i o n . 

46. Art ic le 10 provides as follows: 

" 1 . Everyone has the right to f reedom of e x p r e s s i o n . T h i s r ight shall inc lude freedom 

to hold op in ions and to rece ive and impart in format ion and ideas w i thout in ter ference 

by publ ic author i ty and regard les s of frontiers . T h i s Art ic le shall not prevent S t a t e s from 

requir ing the l i cens ing of broadcas t ing , te lev is ion or c i n e m a e n t e r p r i s e s . 

2. T h e exerc i s e of these f r e e d o m s , s ince it carr ies w i th it d u t i e s and respons ibi l i t ies , 

m a y be subject to such formal i t i e s , condi t ions , res tr ic t ions or p e n a l t i e s as are prescribed 

by law and are n e c e s s a r y in a d e m o c r a t i c soc iety , in the in teres t s of nat iona l security , 

territorial in tegr i ty or public safety , for the p r e v e n t i o n of d i sorder or c r i m e , for the 

protec t ion of h e a l t h or mora l s , for the protec t ion of the reputa t ion or r ights of o thers , 

for p r e v e n t i n g the d i sc losure of in format ion rece ived in conf idence , or for m a i n t a i n i n g 

the author i ty and impart ia l i ty of the judiciary." 
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(a) W h e t h e r t h e r e w a s a n i n t e r f e r e n c e 

47. T h e app l i can t submi t s t h a t t he Pr ince ' s decis ion cons t i t u t e s a 
sanc t ion for the legal opinion s t a t e d by h im in the course of t he l ec tu re 
on cons t i t u t i ona l issues of 16 F e b r u a r y 1995. Refe r r ing to t he case- law of 
the Conven t i on o rgans , he s t a t e s t h a t his case does not r e l a t e to a specific 
p r o c e d u r e for r e c r u i t m e n t to t h e civil service, bu t conce rns t he gene ra l 
decision t a k e n by the Pr ince , as an i m m e d i a t e r eac t ion to the views 
expressed a t his l ec tu re , not to appo in t h im to any public office in fu tu re , 
i r respec t ive of his profess ional p e r f o r m a n c e or pe r sona l qual i f ica t ions . 

48. T h e G o v e r n m e n t con tend tha t t he p r e s e n t appl ica t ion p r imar i ly 
ra ises t h e ques t ion of access to publ ic office and , more precisely, the 
ques t ion w h e t h e r , in the case of a l imi ted t e r m of office, access to public 
office which has b e e n avai lable to an individual in the pas t is r e q u i r e d to 
be m a d e avai lable to tha t individual w h e n his t e r m of office exp i res . 
However , t he Conven t i on does not provide a r igh t of access , or of fair, or 
equa l access , to publ ic office. 

49. T h e G o v e r n m e n t m a i n t a i n tha t t h e r e is a l imi ta t ion i n h e r e n t in 
the Conven t i on w h e r e high g o v e r n m e n t a l officials who d i sag ree wi th the 
pe r sons a p p o i n t i n g t h e m , or r e a p p o i n t i n g t h e m , a r e conce rned . 
F u r t h e r m o r e , the holder of h igh jud ic ia l office has a special r ea son to 
exercise e x t r e m e cau t ion in publ ic s t a t e m e n t s which have polit ical 
ove r tones , as a j u d g e , like t he h e a d of s t a t e , is d i rec t ly responsib le 
for m a i n t a i n i n g publ ic o r d e r a n d m u s t be seen by the public to be ac t ing 
in concer t wi th the o t h e r b r a n c h e s of g o v e r n m e n t (notably t he sovereign) 
in o rde r to p r o m o t e civil s tabi l i ty. T h e G o v e r n m e n t also m e n t i o n a m o r e 
p r a g m a t i c r ea son for a c a n d i d a t e for jud ic ia l a p p o i n t m e n t or 
r e a p p o i n t m e n t to exercise r e s t r a i n t in his publ ic s t a t e m e n t s , n a m e l y not 
to r e n d e r h imsel f objec t ionable as a c a n d i d a t e or lose t he suppor t of t h e 
au tho r i t i e s hav ing the d i sc re t ion to decide w h e t h e r or not to r eappo in t 
h im. However , accord ing to t h e m , these cons ide ra t ions a r e not issues 
u n d e r t he Conven t i on . 

50. In t he G o v e r n m e n t ' s opinion, the advance a n n o u n c e m e n t t h a t 
access to a p a r t i c u l a r publ ic office, or to any publ ic office, will be den ied 
because of an individual ' s poli t ical express ion is no t , t he r e fo re , covered by 
Art ic le 10. In t he p r e s e n t case , the app l ican t could finish, w i thou t any 
in t e r f e rence , t he r e m a i n i n g t e r m of his office as P re s iden t of the 
Admin i s t r a t i ve C o u r t . T h e Pr ince ' s decis ion not to r eappo in t h im to 
public office was based on a d e t e r m i n a t i o n t h a t t he appl ican t no longer 
possessed one of t he necessa ry qual i f ica t ions , as he had b r e a c h e d his 
du t i e s of obed ience and of loyalty. 

5 1 . Since t he Pr ince ' s a n n o u n c e m e n t could not be e q u a t e d to a 
sanc t ion , it did not cons t i t u t e a n in t e r f e r ence wi th the app l i can t ' s r igh ts 
u n d e r Art ic le 10 § 1 of the C o n v e n t i o n . 
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52. Moreover , t he G o v e r n m e n t submi t t h a t , even if an in t e r f e rence 

wi th t he app l i can t ' s r ight to f reedom of express ion h a d occur red , no 

injury r e su l t ed t h e r e f r o m . T h e y no te t h a t several posts in the 

L iech tens te in civil service do not r equ i re a p p o i n t m e n t or conf i rmat ion bv 

the P r ince . F u r t h e r m o r e , as r ega rds any possible d a m a g e to the 

app l i can t ' s r e p u t a t i o n and s t and ing , t he G o v e r n m e n t note t h a t the 

Pr ince ' s l e t t e r of 27 F e b r u a r y 1995 was pr iva te a n d tha t the appl ican t 

h imsel f pub l i shed its c o n t e n t s . In any event , the app l ican t did not suffer 

any such d a m a g e in an objective sense , as shown by his r e n o m i n a t i o n in 

1997. Finally, in t he G o v e r n m e n t ' s view, t h e r e is no known injury to the 

app l i can t ' s abi l i ty to e a r n his living. 

53 . T h e C o m m i s s i o n observes at t he ou tse t t h a t t he ex i s tence of a 

violat ion of t he Conven t ion is conceivable even in the absence of 

pre jud ice , t h e l a t t e r be ing re levan t only in t he con tex t of Art ic le 50 (see 

Eur . C o u r t H R , A m u u r v. F r a n c e j u d g m e n t of 25 J u n e 1996, Reports of 

Judgments and Decisions 1 996-III, p . 846, § 36, wi th one fu r the r r e fe rence) . 

54. Accord ing to t he case- law of t he Conven t i on o rgans , the 

responsib i l i ty of a C o n t r a c t i n g S ta te is engaged if a violat ion of one of 

t he r igh t s a n d f reedoms def ined in the C o n v e n t i o n is t he resu l t of non-

obse rvance by t h a t S t a t e of its obl iga t ion u n d e r Ar t ic le 1 to secure those 

r igh ts a n d f reedoms in its d o m e s t i c law to everyone wi th in its j u r i sd ic t ion 

(see Eu r . C o u r t H R , V e r e i n i g u n g d e m o k r a t i s c h e r So lda ten Ö s t e r r e i c h s 

and Gub i v. A u s t r i a j u d g m e n t of 19 D e c e m b e r 1994, Ser ies A no. 302, 

p . 14, § 27, wi th one f u r t h e r r e fe rence ) . 

55. T h e C o m m i s s i o n recal ls , a n d in th i s respec t re fe rence is m a d e to 

its decision on admiss ib i l i ty in t he p r e s e n t case (see r epo r t , Append ix ) , 

t ha t t he r ight of r e c r u i t m e n t to t he civil service was de l ibe ra te ly o m i t t e d 

from the Conven t i on . C o n s e q u e n t l y , t he refusal to appo in t a pe r son as a 

civil s e rvan t c a n n o t as such provide t he basis for a compla in t u n d e r the 

Conven t ion . This does not m e a n , however , t h a t a pe r son who has b e e n 

appo in t ed as a civil se rvan t cannot compla in of be ing d i smissed if t ha t 

d ismissa l v iola tes one of his or he r r i gh t s u n d e r t he Conven t i on . Civil 

s e rvan t s do not fall ou ts ide the scope of t he Conven t ion . In Art ic les 1 and 

14, t he Conven t ion s t i pu la t e s t h a t "everyone wi th in [ the] j u r i s d i c t i o n " of 

t he C o n t r a c t i n g S t a t e s m u s t enjoy the r i gh t s and f reedoms in Section I 

"wi thou t d i sc r imina t ion on any g r o u n d " . Moreover , Art ic le 11 § 2 ¿7!fine, 

which allows S t a t e s to impose special r e s t r i c t ions on the exercise of the 

f reedoms of a s sembly and associa t ion by " m e m b e r s of t he a r m e d forces, 

of t he police or of t he a d m i n i s t r a t i o n of t he S t a t e " , conf i rms t h a t as a 

gene ra l ru le the g u a r a n t e e s in the Conven t i on e x t e n d to civil se rvan t s 

(see Eu r . C o u r t H R , G l a s e n a p p and Kos iek v. G e r m a n y j u d g m e n t s of 

28 Augus t 1986, Series A nos. 104, p. 26, § 49, and 105, p . 20, § 35, and 

Vogt v. G e r m a n y j u d g m e n t of 26 S e p t e m b e r 1995, Ser ies A no. 323, 

pp. 22-23, § 43) . 
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56. Accordingly, t he s t a t u s of civil s e rvan t t h a t t he app l ican t had 
ob t a ined when he was a p p o i n t e d m e m b e r and P re s iden t of t h e 
L i e c h t e n s t e i n A d m i n i s t r a t i v e C o u r t did not depr ive him of t he p ro tec t ion 
of Art ic le 10. 

57. In o rde r to d e t e r m i n e w h e t h e r this provision was infr inged, it m u s t 
be a s c e r t a i n e d w h e t h e r the d i spu t ed m e a s u r e a m o u n t e d to an 
in t e r f e rence wi th t he exercise of f reedom of express ion - in the form, for 
e x a m p l e , of a " formal i ty , res t r ic t ion or pena l ty" - or w h e t h e r t he m e a s u r e 
lay wi th in the s p h e r e of t he r ight of access to the civil service, a r ight t h a t 
is not secured in the Conven t i on (see t he G l a s e n a p p a n d Kosiek 
j u d g m e n t s c i ted above) . 

58. T h e C o m m i s s i o n recalls t h a t , in t he G l a s e n a p p and Kosiek cases , 
t he a u t h o r i t i e s ' ac t ion was ana lysed as a refusal to g r a n t t he app l i can t s 
access to t he civil service on the g r o u n d t h a t they did not possess one of 
t he necessa ry qual i f ica t ions . Access to t he civil service had the re fo re b e e n 
cons ide red to be a t t he h e a r t of t he issue s u b m i t t e d to the C o u r t , which 
accordingly conc luded t h a t t h e r e had been no in t e r f e rence wi th t he r ight 
p r o t e c t e d u n d e r p a r a g r a p h 1 of Art ic le 10 (see t he G l a s e n a p p and Kosiek 
j u d g m e n t s , op. cit., p . 27, § 53 , a n d p. 2 1 , § 39) . In t he Vogt case , t he 
Conven t i on o r g a n s found an in t e r f e rence wi th t he exerc ise of t he r ight 
p r o t e c t e d by Art ic le 10. T h e app l i can t , who had been a p e r m a n e n t civil 
se rvan t for more t h a n seven yea r s , was first s u s p e n d e d and s u b s e q u e n t l y 
d ismissed , as a d isc ipl inary pena l ty , for having al legedly failed to comply 
wi th t he du ty owed by every civil se rvan t to uphold t he free d e m o c r a t i c 
sys tem wi th in t he m e a n i n g of the G e r m a n Basic Law. She had, accord ing 
to t he a u t h o r i t i e s , expressed views inimical to the said sys tem (see t he 
Vogt j u d g m e n t , op. cit., p . 23 , § 44) . 

59. In t he p r e s e n t case, t he app l i can t had been appo in t ed P re s iden t of 
the L i ech t ens t e in A d m i n i s t r a t i v e C o u r t in D e c e m b e r 1993. O n 
27 F e b r u a r y 1995 the Pr ince of L iech tens t e in , in a l e t t e r to the app l ican t , 
in formed him of his decision tha t he would not appo in t h im aga in to publ ic 
office, should he be p roposed by the Diet or any o t h e r body. T h e 
C o m m i s s i o n no tes t h a t t he power to m a k e a p p o i n t m e n t s to a r a n g e of 
posts in t he L i ech t ens t e in civil service is ves ted in the Pr ince u n d e r t he 
re levant provisions of the L i e c h t e n s t e i n C o n s t i t u t i o n . T h e Pr ince ' s 
decision was p r o m p t e d by a r epo r t in t he Liechtensteiner Volksblatt of t he 
app l i can t ' s l ec tu re of 16 F e b r u a r y 1995 on the n a t u r e a n d funct ions of 
the L i ech t ens t e in C o n s t i t u t i o n a l C o u r t , inc luding a s t a t e m e n t t h a t the 
compe tenc i e s of this cour t u n d e r t he C o n s t i t u t i o n could, in m a t t e r s of 
i n t e r p r e t a t i o n of t he C o n s t i t u t i o n , e x t e n d to d i spu te s involving the 
Pr ince . Accord ing to t he P r ince , t he views exp res sed by the app l ican t 
infr inged the C o n s t i t u t i o n , and the app l i can t ' s a t t i t u d e towards t h e 
C o n s t i t u t i o n m a d e h im unsu i t ab l e for publ ic office. T h e Pr ince 
conf i rmed his i n t e n t i o n in s u b s e q u e n t s t a t e m e n t s . 
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60. T h e C o m m i s s i o n cons iders t h a t the m e a s u r e c o m p l a i n e d of 
occur red in t he middle of t he app l i can t ' s t e r m of office as P r e s i d e n t of 
t he A d m i n i s t r a t i v e C o u r t ; it was u n c o n n e c t e d wi th any conc re t e 
r e c r u i t m e n t p r o c e d u r e involving an appra i sa l of pe r sona l qual i f ica t ions . 
In t he se c i r c u m s t a n c e s , the Pr ince ' s ac t ion c o n s t i t u t e d a c en s u re of the 
opinion expressed by the app l ican t in the course of a l ec tu re on issues of 
cons t i t u t iona l law. T h e C o m m i s s i o n , t a k i n g fu r the r in to account the 
Pr ince ' s firm in t en t ion , as f o r m u l a t e d in his l e t t e r of 27 F e b r u a r y 1995, 
to refuse the app l i can t ' s r e a p p o i n t m e n t to public office in fu tu re , finds 
tha t this r eac t ion was a sanc t ion for the app l i can t ' s s t a t e m e n t at his 
l ec tu re . 

61 . It follows t h a t t h e r e was an in t e r f e rence wi th t he exercise of the 
app l i can t ' s r ight to f reedom of express ion , as s ecu red in Ar t ic le 10 § 1. 

(b) W h e t h e r t h e i n t e r f e r e n c e w a s j u s t i f i e d 

62. Such in t e r f e rence cons t i t u t e s a b r e a c h of Ar t ic le 10, un less it was 
"prescr ibed by law", p u r s u e d one or m o r e l eg i t ima te a im or a i m s as 
def ined in p a r a g r a p h 2 a n d was "necessa ry in a d e m o c r a t i c socie ty" to 
a t t a i n t h e m . 

63 . T h e appl ican t s u b m i t s t h a t the in te r fe rence compla ined of did not 
have any legal basis in L i ech t ens t e in law. Moreover , on t he basis of 
domes t i c p rac t i ce , he could not have expec ted t h a t the P r ince would 
sanc t ion his l ec tu re in such a way. T h e appl ican t fu r the r con tends tha t 
t he in t e r f e rence p u r s u e d no l eg i t ima t e a im . 

64. T h e G o v e r n m e n t s u b m i t t h a t , if t h e r e h a d b e e n an in f r ingemen t of 
the app l i can t ' s r ight u n d e r Art ic le 10, it was jus t i f ied on account of his 
violat ion of jud ic ia l n o r m s of conduc t a n d of his o a t h of office u n d e r 
L i ech t ens t e in law, which includes swea r ing loyalty to t he Pr ince and 
obedience to the C o n s t i t u t i o n and the laws. In this con tex t , they expla in 
t h a t , u n d e r the c u r r e n t L i e c h t e n s t e i n C o n s t i t u t i o n , the Pr ince is not only 
t he h e a d of S t a t e , he is one of t he d u a l sovere igns . 

65. F u r t h e r m o r e , in t he G o v e r n m e n t ' s submiss ions , t he a im of the 
in te r fe rence was to m a i n t a i n public o r d e r a n d p r o m o t e civil s tabi l i ty, and 
to p rese rve jud ic ia l i n d e p e n d e n c e and impar t i a l i ty . 

66. T h e C o m m i s s i o n no tes t h a t t he ques t ions w h e t h e r t h e r e was a 
legal basis in L i e c h t e n s t e i n law a n d w h e t h e r t he i n t e r f e r ence p u r s u e d a 
l eg i t ima te a im wi th in the m e a n i n g of p a r a g r a p h 2 of Art ic le 10 a r e in 
d i spu t e b e t w e e n the pa r t i e s . 

67. Whi le each of t he se two ques t i ons could well m e r i t a t h o r o u g h 
analysis in t he p re sen t case , the th i rd condi t ion re fe r red to in p a r a g r a p h 2 
of Ar t ic le 10, n a m e l y t h a t a n i n t e r f e r ence m u s t be "necessa ry in a 
d e m o c r a t i c society", a p p e a r s , in the C o m m i s s i o n ' s opinion, to be the 
cen t r a l issue. In view of t he conclusion which the C o m m i s s i o n has 
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r e a c h e d in r ega rd to t h a t th i rd condi t ion (see p a r a g r a p h s 68-87 below), it 
does not find it necessa ry to p u r s u e its e x a m i n a t i o n by ana lys ing also t he 
compl i ance wi th the first two condi t ions r e l a t i n g to the ex i s t ence of a 
sufficient basis for t he in t e r f e rence in domes t i c law and the l eg i t ima t e 
a im of the in t e r f e rence . 

68. As r e g a r d s t he th i rd c r i t e r ion , t he app l i can t m a i n t a i n s t h a t the 
i n t e r f e r ence c o m p l a i n e d of was not "necessa ry in a d e m o c r a t i c society". 
In this con tex t , he also refers to t he absence of s u b s e q u e n t jud ic ia l cont ro l . 

69. T h e G o v e r n m e n t s u b m i t t h a t Art ic le 10 § 2 g r a n t s S t a t e s a large 
m a r g i n of app rec i a t i on in d e t e r m i n i n g wha t poli t ical conduct is 
i ncompa t ib l e wi th t he " d e c o r u m of jud ic ia l office". T h e y expla in tha t 
beyond a c e r t a i n level in t he publ ic service, d i s s e n t i n g from those who 
a r e free to appo in t , r e a p p o i n t or d i smiss h igh - r ank ing officials, inc lud ing 
(h igh- rank ing) judges , ca r r ies a c e r t a i n risk, a risk known to all c o n c e r n e d 
a n d so far not r e g a r d e d as a viola t ion of h u m a n r igh t s . In the i r view, it is 
i n h e r e n t in the n a t u r e of jud ic ia l office t h a t a pa r t i cu la r ly h igh d e g r e e of 
se l f - res t ra in t m u s t be observed by the ho lder of jud ic ia l office in m a k i n g 
public p r o n o u n c e m e n t s which have a poli t ical flavour. 

70. T h e G o v e r n m e n t consider tha t the appl icant ' s lec ture on t he func­
tions of the Liech tens te in Cons t i tu t iona l Cour t conta ined a controvers ia l 
political s t a t e m e n t and a subt le , but significant provocation of one of the 
sovereigns of L iech tens te in . T h e appl icant had been aware tha t his 
s t a t e m e n t on t he compe tence of the Cons t i tu t iona l Cour t to decide in case 
of conflict be tween the Prince and P a r l i a m e n t cont rad ic ted the Pr ince 's 
view, suppor ted by the text of t he Cons t i tu t ion , t ha t he was complete ly 
i m m u n e from the compulsory jurisdict ion of any cour t . In the i r submission, 
the appl icant was invited as a j u d g e to give a lec ture , and he used the 
oppor tun i ty to m a k e his own political and legal beliefs public. He had 
the reby put the public t rus t in judic ia l independence and impar t ia l i ty at risk. 

71 . Accord ing to the G o v e r n m e n t , t he Pr ince ' s reac t ion , c o m m u ­
n ica ted in p r iva te , could not be said to be a r b i t r a r y . 

72. In t he case- law of t h e C o n v e n t i o n o rgans , f reedom of express ion 
c o n s t i t u t e s one of the essen t ia l founda t ions of a d e m o c r a t i c society and 
one of t he basic condi t ions for i ts p rogress a n d each individual ' s self-
fulf i lment . Subject to p a r a g r a p h 2 of Art ic le 10, it is appl icable not only 
to " i n f o r m a t i o n " or " i d e a s " t h a t a r e favourably received or r e g a r d e d as 
inoffensive or as a m a t t e r of indif ference, bu t also to those t h a t offend, 
shock or d i s t u r b ; such a r e t h e d e m a n d s of t h a t p lu ra l i sm, t o l e r ance and 
b r o a d m i n d e d n e s s wi thou t which t h e r e is no " d e m o c r a t i c society". 
F r e e d o m of express ion , as e n s h r i n e d in Art ic le 10, is subject to a n u m b e r 
of excep t ions which, however , m u s t be nar rowly i n t e r p r e t e d and the 
necess i ty for any res t r i c t ions m u s t be convincingly es tab l i shed (see Eur . 
C o u r t H R , H a n d y s i d e v. t he U n i t e d K i n g d o m j u d g m e n t of 7 D e c e m b e r 
1976, Ser ies A no. 24, p . 23 , § 49; L ingens v. Aus t r i a j u d g m e n t of 8 Ju ly 
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1986, Series A no. 103, p . 26, § 4 1 ; J e r s i ld v. D e n m a r k j u d g m e n t of 
23 S e p t e m b e r 1994, Ser ies A no. 298, p . 26, § 37; Vogt j u d g m e n t , op. cit., 
pp . 25-26, § 5 2 ) . 

73. T h e adjective "necessary" , wi th in the m e a n i n g of Art ic le 10 § 2, 
impl ies t h e ex is tence of a "p ress ing social need" . T h e C o n t r a c t i n g S ta tes 
have a ce r t a in m a r g i n of a p p r e c i a t i o n in assess ing w h e t h e r such a need 
exis ts , bu t it goes h a n d in h a n d wi th a E u r o p e a n supervis ion, e m b r a c i n g 
bo th the law and the decis ions apply ing it, even those given by 
i n d e p e n d e n t cour t s . 

74. T h e task of t he C o n v e n t i o n o rgans , in exerc is ing the i r supervisory 
funct ions, is not to t ake t he place of the c o m p e t e n t na t i ona l au tho r i t i e s 
bu t r a t h e r to review u n d e r Art ic le 10 t he decisions they del ivered 
p u r s u a n t to the i r power of apprec ia t ion . This does not m e a n tha t the 
supervis ion is l imi ted to a s c e r t a i n i n g w h e t h e r the r e s p o n d e n t S ta te 
exerc ised its d i scre t ion reasonab ly , carefully and in good fai th; w h a t the 
Conven t i on o rgans have to do is to look at t he in t e r f e rence compla ined of 
in t he l ight of t he case as a whole and d e t e r m i n e w h e t h e r it was 
" p r o p o r t i o n a t e to t he l eg i t ima t e a im p u r s u e d " a n d w h e t h e r t he reasons 
adduced by the na t iona l a u t h o r i t i e s to just i fy it a r e " re levan t and 
sufficient" (see Eu r . C o u r t H R , Sunday Times v. the U n i t e d K i n g d o m 
(no. 2) j u d g m e n t of 26 N o v e m b e r 1991 ,Se r i c s A no. 217, pp. 28-29, § 50; 
Vogt j u d g m e n t , loc. c i t . ) . 

75. T h e s e pr inciples apply also to civil s e rvan t s . A l t h o u g h it is 
l eg i t ima t e for a S t a t e to impose on civil s e rvan t s , on accoun t of the i r 
s t a t u s , a d u t y of d i sc re t ion , civil s e rvan t s a r e individuals and , as such, 
qualify for t he p ro t ec t i on of Art ic le 10 of the Conven t ion . It there fore 
falls to t he Conven t i on o rgans , having r e g a r d to t h e c i r c u m s t a n c e s of 
each case , to d e t e r m i n e w h e t h e r a fair ba l ance has b e e n s t ruck be tween 
the f u n d a m e n t a l r ight of t he individual to f reedom of express ion a n d the 
l eg i t ima t e in te res t of a d e m o c r a t i c S t a t e in e n s u r i n g t h a t its civil service 
p roper ly fu r the r s t he pu rpose s e n u m e r a t e d in Ar t ic le 10 § 2. In car ry ing 
out this review, it has to be b o r n e in mind t h a t w h e n e v e r civil s e rvan t s ' 
r ight to f reedom of express ion is in issue t he "du t ies a n d respons ib i l i t i es" 
r e fe r red to in Art ic le 10 § 2 a s s u m e a special s ignif icance, which just i f ies 
leaving to t he na t iona l a u t h o r i t i e s a ce r t a in m a r g i n of app rec i a t i on in 
d e t e r m i n i n g w h e t h e r t he i m p u g n e d in t e r f e r ence is p r o p o r t i o n a t e to the 
above a i m (see t he Vogt j u d g m e n t , op. cit. p. 26, § 53; see also E. v. 
Swi tzer land , app l ica t ion no . 10279/83, C o m m i s s i o n decis ion of 7 May 
1984, Decis ions and R e p o r t s (DR) 38, p . 124). 

76. In t he p re sen t case , it has to be d e t e r m i n e d w h e t h e r t he sanct ion 
imposed by the Pr ince as a r eac t ion to the app l i can t ' s s t a t e m e n t on t he 
occasion of a public l ec tu re on the L i e c h t e n s t e i n C o n s t i t u t i o n a l C o u r t 
c o r r e s p o n d e d to a "p res s ing social n e e d " and w h e t h e r it was 
" p r o p o r t i o n a t e to t he l eg i t ima t e a i m p u r s u e d " . 
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77. For this pu rpose , the C o m m i s s i o n will cons ider the i m p u g n e d 
m e a s u r e in the l ight of t he case as a whole , inc luding the app l i can t ' s 
s t a t e m e n t and the con tex t in which it was m a d e . 

78. T h e Pr ince , as a n n o u n c e d in his l e t t e r of 27 F e b r u a r y 1995, dec ided 
t h a t he would not appo in t the app l ican t a g a i n to publ ic office, should he be 
p roposed by the Die t or any o t h e r body. It was a r eac t ion to views 
expressed by the app l i can t , in t he course of a l ec tu re on the n a t u r e and 
funct ions of the L i e c h t e n s t e i n C o n s t i t u t i o n a l C o u r t , which was r e p o r t e d 
by the L i e c h t e n s t e i n p ress . T h e Pr ince cons ide red in p a r t i c u l a r t h a t t h e 
app l i can t ' s s t a t e m e n t on t h e c o m p e t e n c e of t he C o n s t i t u t i o n a l C o u r t to 
dec ide on t h e " i n t e r p r e t a t i o n of the C o n s t i t u t i o n in case of d i s a g r e e m e n t 
b e t w e e n t h e Pr ince ( g o v e r n m e n t ) a n d the peop le" c lear ly infr inged the 
L i e c h t e n s t e i n C o n s t i t u t i o n . In this con tex t , t he Pr ince also m a d e 
re fe rence to a poli t ical con t roversy wi th the L i ech t ens t e in g o v e r n m e n t in 
O c t o b e r 1992 and , in conclus ion, he r e p r o a c h e d the app l i can t , who had 
b e e n a m e m b e r of the g o v e r n m e n t a t t h a t t i m e a n d P r e s i d e n t of t he 
L i e c h t e n s t e i n A d m i n i s t r a t i v e C o u r t since 1993, wi th not r e g a r d i n g 
h imse l f as bound by the C o n s t i t u t i o n . In t he Pr ince ' s view, t he 
app l i can t ' s a t t i t u d e t owards t he C o n s t i t u t i o n m a d e h im u n s u i t a b l e for 
publ ic office (see p a r a g r a p h 21 of t he r e p o r t ) . 

79. T h e C o m m i s s i o n no tes at t he ou t se t t h a t a l t h o u g h the Pr ince ' s 
ac t ion did not have any di rec t effect on t he app l i can t ' s legal s t a t u s , t he 
r e p r o a c h tha t he was unfit for publ ic office a n d the s t a t e m e n t by t he 
P r ince t h a t he would not in fu ture appo in t the appl ican t to publ ic office 
c o n s t i t u t e d a severe m e a s u r e for t h e app l i can t in his posi t ion as a high-
r a n k i n g j u d g e . Th i s r e p r e s e n t e d a ser ious slur upon his profess ional 
r e p u t a t i o n a n d could negat ive ly affect his ca ree r . 

80. T h e C o m m i s s i o n no tes fu r the r t h a t t he l ec tu re given by the 
app l i can t on 16 F e b r u a r y 1995 fo rmed p a r t of a ser ies of scientific l ec tu res 
a t a L i ech t ens t e in legal r e s e a r c h in s t i t u t e on ques t ions of cons t i t u t iona l 
j u r i sd i c t ion and f u n d a m e n t a l r igh t s (see p a r a g r a p h 19 of t he r e p o r t ) . 

8 1 . T h e app l i can t ' s d i scourse inc luded a s t a t e m e n t on t he 
c o m p e t e n c i e s of t he C o n s t i t u t i o n a l C o u r t u n d e r Art ic le 112 of t he 
L i e c h t e n s t e i n C o n s t i t u t i o n . It was t h e app l i can t ' s view t h a t the t e r m 
" G o v e r n m e n t " used in this provis ion inc luded the Pr ince , a n opinion 
a l legedly confl ict ing wi th t he pr inciple of t he Pr ince ' s i m m u n i t y from 
ju r i sd i c t ion of the L i e c h t e n s t e i n j ud i c i a ry (see p a r a g r a p h s 35 a n d 40) . 

82. In t he con t ex t of i n t r o d u c i n g a bill a m e n d i n g the C o n s t i t u t i o n a l 
C o u r t Act in 1991, t he L i e c h t e n s t e i n g o v e r n m e n t had , in a c c o m p a n y i n g 
c o m m e n t s , held a s imi la r view which h a d been opposed by the Pr ince a n d 
had found a g r e e m e n t in t he L i e c h t e n s t e i n Die t , a l t h o u g h only by a 
major i ty (see p a r a g r a p h 41 of t he r e p o r t ) . T h e opinion expressed by the 
app l ican t canno t the re fo re be r e g a r d e d as a n u n t e n a b l e p ropos i t ion bu t 
was s h a r e d by a cons ide rab le n u m b e r of persons in L i ech t ens t e in . 
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83. T h e C o m m i s s i o n also no tes t h a t t he P r ince , in spi te of his 
conclusion t h a t t he appl ican t was u n s u i t a b l e for publ ic office, h imsel f 
expec t ed t he appl ican t to ab ide by the C o n s t i t u t i o n a n d t h e laws unt i l 
t h e end of his t e r m of office. Moreover , in 1997 the Pr ince acknowledged 
t h a t t h e app l i can t , on accoun t of "his o t h e r professional qual i f ica t ions" , 
h a d m a d e i m p o r t a n t con t r ibu t ions as P r e s i d e n t of the Admin i s t r a t i ve 
C o u r t a n d s t a t e d t h a t he was not opposed to t h e app l ican t holding 
judic ia l office, provided he did not have to appoint h im (see p a r a g r a p h 32 
of the r e p o r t ) . 

84. F u r t h e r m o r e , t he Pr ince ' s sanct ion was based on gene ra l 
inferences d r a w n from the app l i can t ' s previous conduc t in his posi t ion as 
m e m b e r of t he g o v e r n m e n t , in p a r t i c u l a r on t he occasion of t he political 
cont roversy in 1992, a n d his brief s t a t e m e n t , as r e p o r t e d in t h e p ress , on a 
pa r t i cu l a r , t h o u g h cont rovers ia l , cons t i tu t iona l issue of judicial 
c o m p e t e n c e . N o re fe rence was m a d e to any inc ident sugges t i ng t h a t the 
app l i can t ' s view, as expressed a t t he lec ture in ques t ion , had a b e a r i n g on 
his p e r f o r m a n c e as P re s iden t of the A d m i n i s t r a t i v e C o u r t or on any o the r 
p e n d i n g or i m m i n e n t p roceed ings . Nor had the Pr ince given the appl icant 
any o p p o r t u n i t y to c o m m e n t on t he r e p r o a c h levelled aga ins t h im. 

85. It is t r u e tha t t he Pr ince chose t he form of a l e t t e r a d d r e s s e d to the 
app l ican t to inform h i m abou t his posi t ion on the m a t t e r and tha t it was 
t he app l ican t who m a d e public t he Pr ince ' s l e t t e r and the conclusions 
d r a w n in t h a t he in formed the P re s iden t of the L i e c h t e n s t e i n Diet , 
ra i s ing the ques t ion of w h e t h e r or not he could r e m a i n in office. 
However , given the i m p o r t a n c e of the issue and its impl ica t ions for the 
app l i can t ' s profess ional s t a t u s , it was bound to b e c o m e known at least to 
a l imi ted circle of th i rd pe rsons . Moreover , the Pr ince himself addressed 
a n o p e n l e t t e r to t he app l i can t which was pub l i shed in the L iech tens te in 
press (see p a r a g r a p h 28 of the r e p o r t ) . 

86. T h e C o m m i s s i o n fu r the r finds t h a t t he G o v e r n m e n t did not refer 
to any i n s t a n c e w h e r e the app l i can t , in the pu r su i t of his jud ic ia l du t i e s or 
o the rwise , h a d ac ted in an objec t ionable way. Indeed , in 1995 the 
L i ech t ens t e in Die t , af ter de l ibe ra t ions , had c o m e to t he u n a n i m o u s 
conclusion tha t the app l i can t ' s office was not called in to ques t ion on 
account of his legal op in ions as s t a t e d in t he con tex t of t h e lec ture at 
issue, and in 1997 dec ided to n o m i n a t e him aga in as P r e s i d e n t of the 
Admin i s t r a t i ve C o u r t (see p a r a g r a p h s 23 a n d 31 of the r e p o r t ) . T h e r e 
a r e no o t h e r re levan t r easons to conclude tha t t he app l i can t ' s views on 
the c o m p e t e n c i e s of t he C o n s t i t u t i o n a l C o u r t could call the au tho r i t y 
and the impar t i a l i t y of t he jud ic i a ry in to ques t ion , or give rise to d isorder . 

87. In t he se c i r c u m s t a n c e s , t he C o m m i s s i o n , having r e g a r d to all the 
m a t e r i a l before it, finds t h a t t he a r g u m e n t s pu t forward by the 
G o v e r n m e n t in o r d e r to just ify the in t e r f e rence wi th t he app l i can t ' s r ight 
to f reedom of express ion a re , while r e l evan t , not sufficient to es tabl ish 
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convincingly t h a t it was necessary in a d e m o c r a t i c society to sanc t ion the 
app l i can t ' s s t a t e m e n t and exclude him from fu tu re a p p o i n t m e n t to a la rge 
r a n g e of h igh - r ank ing posts in t he L i ech t ens t e in civil service. Even 
al lowing for a ce r t a in m a r g i n of app rec i a t i on , t he Pr ince ' s ac t ion was 
d i s p r o p o r t i o n a t e to t he a im p u r s u e d . 

Conclusion 

88. T h e C o m m i s s i o n concludes , by fifteen votes to four, t h a t in t h e 
p r e s e n t case t h e r e has been a violat ion of Art ic le 10 of the Conven t i on . 

D . As r e g a r d s A r t i c l e s 6 a n d 13 o f the C o n v e n t i o n 

89. T h e appl icant compla ins t h a t he did not have an effective jud ic ia l 
or o t h e r r e m e d y enab l ing h im to cha l lenge the ac t ion t a k e n by the Pr ince 
wi th r e g a r d to the opinion exp res sed on the occasion of his l ec ture a n d the 
r e su l t i ng d a m a g e to his r e p u t a t i o n a n d persona l r i gh t s , inc lud ing his 
profess ional a n d pe r sona l r igh t s . H e invokes Art ic le 6 § 1 of t he 
Conven t ion . 

90. T h e re levan t provisions of th is Ar t ic le provide: 

"In the d e t e r m i n a t i o n of his civil r ights and ob l iga t ions or of any cr iminal charge 

against h i m , everyone is e n t i t l e d to a fair and public h e a r i n g wi th in a r e a s o n a b l e t i m e 

by an i n d e p e n d e n t and impart ia l tr ibunal e s tab l i shed by law ..." 

91 . In t he a l t e rna t i ve , he m a i n t a i n s t h a t t h e r e has been a violat ion of 
Art ic le 13 of t h e C o n v e n t i o n , which r eads : 

"Everyone w h o s e r ights and f r e e d o m s as set forth in [ the ] C o n v e n t i o n are v io la ted 

shall have an effective r e m e d y before a nat iona l author i ty n o t w i t h s t a n d i n g that the 

v io la t ion has b e e n c o m m i t t e d by persons a c t i n g in an official capaci ty ." 

92. In t he i r submiss ions , t he G o v e r n m e n t s t a t e t ha t , as r e g a r d s t he 
a l leged violat ion of his r ight to f reedom of express ion , t h e r e was a 
r e m e d y before t he C o n s t i t u t i o n a l C o u r t of which the appl ican t failed to 
avail himself. 

(a ) A s r e g a r d s A r t i c l e 6 § 1 o f t h e C o n v e n t i o n 

93 . T h e C o m m i s s i o n recal ls t h a t t he r ight of access to a cour t in civil 
m a t t e r s cons t i t u t e s one aspect of t he " r ight to a c o u r t " e m b o d i e d in 
Art ic le 6 § 1 (see Eur . C o u r t H R , Aksoy v. T u r k e y j u d g m e n t of 
18 D e c e m b e r 1996, Reports 1996-VI, p . 2285, § 92, a n d M e n t e s a n d O t h e r s 
v. T u r k e y j u d g m e n t of 28 N o v e m b e r 1997, Reports 1997-VIII, pp . 2714-15, 
§ 8 6 ) . 

94. In t he p r e s e n t case , the app l ican t refers to r epe rcuss ions on his 
r e p u t a t i o n and persona l r igh t s . 
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95. T h e C o m m i s s i o n observes t h a t the r ight to enjoy a good r e p u t a t i o n 
and the r ight to have d e t e r m i n e d before a t r i buna l the jus t i f ica t ion of 
a t t a c k s on such r e p u t a t i o n m u s t be cons ide red to be civil r igh ts wi th in 
t h e m e a n i n g of Art ic le 6 § 1 (see H e l m e r s v. Sweden , app l ica t ion no. 
11826/85, C o m m i s s i o n decision of 9 May 1989, D R 6 1 , p . 138). However , 
the appl ican t compla in s essent ia l ly of t he lack of a r e m e d y in respec t of 
t h e Pr ince ' s i n t e r f e r ence wi th his r ight to f reedom of express ion r e g a r d i n g 
the s t a t e m e n t s m a d e on the occasion of his l ec tu re at t he L iech tens t e in -
Ins t i t u t in F e b r u a r y 1995. 

96. I n t h e s e c i r c u m s t a n c e s , t h e C o m m i s s i o n finds it a p p r o p r i a t e to 
e x a m i n e this c o m p l a i n t in re la t ion to t he m o r e g e n e r a l obl iga t ion on 
S ta te s u n d e r Ar t ic le 13 to provide an effective r e m e d y in respec t of 
v iola t ions of the C o n v e n t i o n (see, mutatis mutandis, t h e Aksoy j u d g m e n t , 
op. cit., p. 2286, § 94, and the Mentes, a n d O t h e r s j u d g m e n t , op. cit., 
p . 2715, § 8 8 ) . 

Conclusion 

97. T h e C o m m i s s i o n concludes , by s e v e n t e e n votes to two, t h a t in the 
p r e s e n t case it is not necessary to d e t e r m i n e w h e t h e r t h e r e has been a 
v io la t ion of Ar t ic le 6 of t he Conven t i on . 

(b) A s r e g a r d s A r t i c l e 1 3 o f t h e C o n v e n t i o n 

98 . Ar t ic le 13 g u a r a n t e e s t he avai labi l i ty a t t h e n a t i o n a l level of a 
r e m e d y to enforce t he subs t ance of the Conven t i on r igh ts and f reedoms 
in w h a t e v e r form they migh t h a p p e n to be secured in t he d o m e s t i c legal 
o rde r . T h e effect of this Ar t ic le is t hus to r e q u i r e t h e provision of a 
d o m e s t i c r e m e d y al lowing the " c o m p e t e n t na t iona l a u t h o r i t y " b o t h to 
deal wi th t he s u b s t a n c e of t he re levan t Conven t i on compla in t a n d to 
g r a n t a p p r o p r i a t e relief, a l t h o u g h C o n t r a c t i n g S t a t e s a r e afforded some 
d i sc re t ion as to t he m a n n e r in which they conform to the i r obl igat ions 
u n d e r this provision. T h e r e m e d y m u s t be "effective" in prac t ice as well 
as in law (see t he M e n t e § and O t h e r s j u d g m e n t , op. cit., pp . 2715-16, § 89, 
wi th fu r the r r e fe rences ) . 

99 . T h e C o m m i s s i o n finds t h a t , in the light of its conclusion u n d e r 
Art ic le 10 (see p a r a g r a p h 88 above) , t he r e q u i r e m e n t t h a t the compla in t 
be " a r g u a b l e " is satisfied in the p r e s e n t case in r e spec t of t h e submiss ion 
in q u e s t i o n (see t h e V e r e i n i g u n g d e m o k r a t i s c h e r So lda ten Ö s t e r r e i c h s 
and G u b i j u d g m e n t , op. cit., p . 20, § 53 , w i th one f u r t h e r r e fe rence ) . 

100. As r ega rds t he possible r e m e d y ci ted by the G o v e r n m e n t , they 
have not pu t forward any e x a m p l e showing its app l i ca t ion in a case 
s imi lar to t he p r e s e n t one . T h e y have the re fo re failed to show tha t a 
compla in t wi th t he L i ech t ens t e in C o n s t i t u t i o n a l C o u r t would have been 
effective (see t he C o m m i s s i o n ' s decis ion on admiss ib i l i ty of 27 M a y 1997). 
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101. In these c i r c u m s t a n c e s , t he C o m m i s s i o n finds t h a t the app l ican t 
has been the vict im of a violat ion of Art ic le 13. 

Conclusion 

102. T h e C o m m i s s i o n concludes , by s ix teen votes to t h r e e , t h a t in t he 
p r e s e n t case t h e r e has b e e n a violat ion of Art ic le 13 of t h e C o n v e n t i o n 
t a k e n in conjunct ion wi th Art ic le 10. 

E . A s r e g a r d s A r t i c l e 1 4 o f t h e C o n v e n t i o n 

103. T h e app l ican t s u b m i t s t h a t , b e c a u s e of his opinion r e g a r d i n g a 
p a r t i c u l a r legal i ssue , he is p re jud iced in his access to publ ic office. H e 
rel ies on Art ic le 14 of t he Conven t i on t a k e n in conjunct ion wi th 
Art ic le 10. T h e G o v e r n m e n t do not a g r e e . 

104. Art ic le 14 of t he Conven t i on s t a t e s : 

"The e n j o y m e n t of the r ights and f r e e d o m s set forth in [ the ] C o n v e n t i o n shal l be 
s e c u r e d w i t h o u t d i s cr iminat ion on any g r o u n d s u c h as s e x , race , co lour , l a n g u a g e , 
re l ig ion , pol i t ical or o ther op in ion , na t iona l or social or ig in , a s soc ia t ion wi th a nat iona l 
minor i ty , proper ly , birth or o ther s ta tus ." 

105. T h e C o m m i s s i o n , hav ing r e g a r d to its conclus ions conce rn ing 
Art ic le 10, does not find it necessary to cons ider the app l i can t ' s 
compla in t u n d e r Art ic le 14. 

Conclusion 

106. T h e C o m m i s s i o n concludes , by s e v e n t e e n votes to two, t h a t no 
s e p a r a t e issue a r i ses u n d e r Ar t ic le 14 of t h e C o n v e n t i o n t a k e n in 
conjunct ion wi th Art ic le 10. 

F . R e c a p i t u l a t i o n 

107. T h e C o m m i s s i o n concludes , by fifteen votes to four, t h a t in t he 
p r e s e n t case t h e r e has b e e n a viola t ion of Art ic le 10 of t he C o n v e n t i o n 
( p a r a g r a p h 88). 

108. T h e C o m m i s s i o n conc ludes , by s e v e n t e e n votes to two, t h a t in t he 
p r e s e n t case it is not necessa ry to d e t e r m i n e w h e t h e r t h e r e has b e e n a 
violat ion of Art ic le 6 of t he C o n v e n t i o n ( p a r a g r a p h 97) . 

109. T h e C o m m i s s i o n concludes , by s ix t een votes to t h r e e , t h a t in the 
p r e s e n t case t h e r e h a s b e e n a viola t ion of Ar t ic le 13 of t h e C o n v e n t i o n 
t a k e n in conjunct ion wi th Art ic le 10 ( p a r a g r a p h 102). 
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110. T h e C o m m i s s i o n conc ludes , by s e v e n t e e n votes to two, t h a t no 
s e p a r a t e issue a r i ses u n d e r Art ic le 14 of the Conven t i on t a k e n in 
conjunct ion wi th Art ic le 10 ( p a r a g r a p h 106). 

M. DE SALVIA 

Sec re t a ry to t he C o m m i s s i o n 
S. TRECHSEL 

Pres iden t of t he C o m m i s s i o n 
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D I S S E N T I N G O P I N I O N O F M r M A R T Í N E Z 
J O I N E D B Y M r H E R N D L 

(Translation) 

I do not sha re t he major i ty ' s opinion: in my view t h e r e has been no 
in f r ingemen t of t he app l i can t ' s r ight to f reedom of express ion . 

Firs t of all, conce rn ing p a r a g r a p h s 55 a n d 56 of t he C o m m i s s i o n ' s 
r e p o r t , I do no t believe t h a t t he app l i can t has t h e s t a t u s of a "civil 
s e r v a n t " in the real sense of t h a t t e r m . H e is not t he " typ ica l" civil 
s e rvan t w h o spends his whole c a r e e r in the service of the publ ic 
a d m i n i s t r a t i v e au tho r i t i e s or t h e jud ic ia l sys tem. 

I r e g a r d t he appl ican t as a pe r son involved in t he h ighes t publ ic 
act ivi t ies in his coun t ry - he has at var ious t imes been a m e m b e r of t h e 
g o v e r n m e n t and P res iden t of t he A d m i n i s t r a t i v e C o u r t . T h e l a t t e r post is 
not open to m e m b e r s of the civil service. It is one of the h ighes t offices of 
t he S t a t e and a p p o i n t m e n t to t he post r e q u i r e s t he a s sen t of P a r l i a m e n t 
(which proposes) and the sovereign (who dec ides ) . C o n s e q u e n t l y , t he post 
of P r e s i d e n t of the Admin i s t r a t i ve C o u r t is genera l ly given to a pe r son 
involved in polit ics, w i thou t any r e g a r d to any civil-service c a r e e r . 

T h e post ol P re s iden t of the L i e c h t e n s t e i n A d m i n i s t r a t i v e C o u r t does 
not confer civil-service s t a t u s bu t the s t a t u s specific to t h a t office. T h e 
re levan t a spec t s for t he pu rposes of t he p r e s e n t case a r e t h a t it is a n 
a p p o i n t m e n t for a fixed t e r m , t h a t t he a p p o i n t e e is freely chosen a n d 
t h a t t h e r e is no r igh t to r e a p p o i n t m e n t . In conclusion, the appl ican t was 
not depr ived of any r ight . 

W i t h r ega rd to p a r a g r a p h 60 of t he r e p o r t , I would add t h a t the Pr ince ' s 
l e t t e r does not cons t i t u t e an act of S t a t e . A n act of S t a t e m u s t be a legal 
t r a n s a c t i o n a n d to my mind t h e r e was no legal t r ansac t ion before t h e 
Pr ince refused to appo in t the app l i can t , whose n a m e had been pu t 
forward by the Die t . 

T h e P r ince ' s l e t t e r , which was accordingly not a legal t r a n s a c t i o n , was 
not a sanc t ion e i ther : it was pure ly a n d s imply a dec l a r a t i on of i n t e n t 
which could be r e g a r d e d as a " favour" to t he app l i can t , to m a k e su re t h a t 
he knew before the end of his t e r m of office t h a t he would not be 
r e a p p o i n t e d . T h e l e t t e r d id no t infr inge his r igh t . T h e only r igh t t h e 
app l ican t had was to con t i nue to serve as P r e s i d e n t of the Admin i s t r a t i ve 
C o u r t unt i l t he end of his t e r m of office, n o t h i n g m o r e . 

In shor t , the l e t t e r was not a legal t r a n s a c t i o n , it did not imp inge on the 
app l i can t ' s r ight a n d did not e n g a g e the S t a t e ' s responsibi l i ty . 

C o n t r a r y to w h a t is said in p a r a g r a p h 62 of the C o m m i s s i o n ' s r epor t , 
n e i t h e r t he l e t t e r nor even the legal t r a n s a c t i o n formed by the refusal to 
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appoin t c o n s t i t u t e d in t e r f e rence wi th t he app l i can t ' s f reedom of 
express ion . 

Even if the reason for the refusal lay in the app l i can t ' s r e m a r k s , the 
P r ince was en t i t l ed not to appo in t a person he did not wish to appo in t . 
And a refusal to appo in t does not cons t i t u t e a r e s t r i c t ion on the 
app l i can t ' s f r eedom of express ion . 

T h e P r ince a n d t h e app l ican t have different op in ions on a 
cons t i tu t iona l m a t t e r . T h e appl ican t is free to express his opinion, but 
the Pr ince ' s opinion and his f reedom to express it m u s t be r e spec t ed . 

T h e fact t h a t t he app l i can t has a c o n t r a r y opinion c a n n o t c r e a t e a n 
obl igat ion for t he Pr ince to confirm h im in his post . F r e e d o m of 
express ion does not p reven t a pe r son from suffer ing t he consequences of 
exp re s s ing a p a r t i c u l a r opinion. It is qu i t e n a t u r a l for t he express ion of a n 
opinion which is not sha r ed by someone who holds poli t ical power to cause 
t h a t pe r son to m a k e a nega t ive choice . 

For e x a m p l e , w h e n s o m e o n e wishes to b e c o m e a m i n i s t e r a n d has 
expressed an opinion con t r a ry to t h a t of t he P r i m e Min i s t e r , it is only to 
be expec ted t h a t t he l a t t e r will refuse to appo in t t he d i ss iden t to a post in 
his C a b i n e t . T h a t c a n n o t cons t i t u t e a viola t ion of t he r igh t to f reedom of 
express ion . 

It would be pa radox ica l if, w h e r e t h e r e is a free choice, an opinion 
con t r a ry to t h a t of the pe r son who has t he power to choose could oblige 
h im to choose t h e d i s s iden t . In such a case it is not f r eedom of express ion 
but f reedom of choice which m u s t prevai l . 

I would not like to conclude wi thou t m a k i n g two fu r the r po in t s . First ly, 
as r e g a r d s t he publ ic n a t u r e of the case, it was t he app l ican t who chose to 
m a k e the episode public. H e could have kept the Pr ince ' s l e t t e r p r iva te , 
and h a d no need to m a k e it publ ic . Secondly, a p a r t from pos ts to which 
the P r ince appo in t s - which appl ies to very few publ ic offices - t he 
appl ican t m a y be a p p o i n t e d to any o t h e r post wha t soeve r . 

T h e P r ince h imse l f told t h e Die t t h a t h e refused to appo in t t h e 
appl ican t as P r e s i d e n t of t he A d m i n i s t r a t i v e C o u r t but t h a t t h e r e was 
no th ing to s top the Diet a p p o i n t i n g him as a j u d g e of t he s a m e cour t . 

I have a feel ing t h a t the p r e s e n t case ref lects n o t h i n g m o r e t h a n a 
stand-off b e t w e e n the app l ican t and the Pr ince , in o t h e r words a 
s i tua t ion of conflict: t h a t is no t a m a t t e r for the E u r o p e a n C o m m i s s i o n of 
H u m a n R igh t s . 
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D I S S E N T I N G O P I N I O N O F M r s L I D D Y 

T h e Pr ince ' s r eac t ion to a p r i m a facie a r g u a b l e p ropos i t ion of law was a 
l e t t e r to t he app l i can t to the effect t h a t t he app l ican t was a pe r son who did 
not cons ider h imse l f bound by the C o n s t i t u t i o n a n d tha t he was u n s u i t a b l e 
for publ ic office. I a p p r e c i a t e t he hur t fu l effect of such c o m m e n t a n d its 
consequences for t he renewal of the app l i can t ' s posi t ion as P r e s i d e n t of 
t he A d m i n i s t r a t i v e C o u r t , and can u n d e r s t a n d the r e a s o n i n g t h a t l eads 
t he major i ty to conclude t h a t , as in the Vogt v. G e r m a n y case ( j udgmen t 
of 26 S e p t e m b e r 1995, Ser ies A no. 323) , t h e r e h a d been a violat ion of 
Ar t ic le 10. N o n e t h e l e s s , in t he l ight of the cons ide ra t ions pu t forward by 
M r M a r t i n e z it a p p e a r s t h a t t he p r e p o n d e r a n t aspect of the case is one of 
access to t he publ ic service so t h a t , as in t h e G l a s e n a p p a n d Kosiek 
v. G e r m a n y j u d g m e n t s of 28 Augus t 1986 (Ser ies A nos. 104 and 105), 
t h e r e has been no in t e r f e rence wi th t he r ight to f reedom of express ion 
wi th in the m e a n i n g of the Conven t ion . 
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DISSENTING OPINION OF Mr CONFORTI 

(Translation) 

In this case I a sked myself w h e t h e r t he app l ican t was en t i t l ed to b r ing 
his case before the S t r a s b o u r g ins t i tu t ions or w h e t h e r , on t h e con t ra ry , he 
should not r a t h e r be cons idered to be " b a r r e d " from do ing so on account of 
his own conduc t , and t h a t he the re fo re lacked the s t a t u s of v ic t im. O n 
ref lect ion, it is precisely tha t conclusion tha t I have r e a c h e d , which is why 
I did not fall in wi th t he major i ty ' s opinion t h a t t h e r e has b e e n a violat ion 
of Art ic le 10. 

In p a r a g r a p h 79 of the repor t the major i ty accep ted t h a t t he Pr ince ' s 
ac t ion did not d i rect ly affect t he app l i can t ' s posi t ion as P r e s i d e n t of t he 
A d m i n i s t r a t i v e C o u r t , bu t w e n t on to say t h a t in any event t he Pr ince ' s 
s t a t e m e n t s to t he effect t h a t M r Wille was no longer fit for publ ic office 
( and would not be r e a p p o i n t e d ) c o n s t i t u t e d a ser ious slur upon his 
profess ional r e p u t a t i o n . I do not a g r e e . How can a s lur on someone ' s 
r e p u t a t i o n be p roduced by m e a n s of a p r iva te l e t t e r , a d d r e s s e d direct ly 
and exclusively to the pe r son conce rned a n d not a c c o m p a n i e d by any 
o t h e r form of ac t ion des igned to imp inge in one way or a n o t h e r on t he 
du t i e s p e r f o r m e d by the rec ip ien t? H o w can a l e t t e r of this kind 
c o n s t i t u t e in t e r f e rence wi th t he a d d r e s s e e ' s f reedom of express ion? If, as 
I believe, t h a t is not possible , eve ry th ing which took place af ter the 
s end ing of the l e t t e r , pa r t i cu la r ly its publ ica t ion by d i s t r i bu t ion a m o n g 
t h e m e m b e r s of t he Die t and the Pr ince ' s s u b s e q u e n t r eac t ion , which this 
t i m e was publ ic , was d u e solely to t he app l i can t ' s conduc t . C o n s e q u e n t l y , 
he c a n n o t avoid t he appl ica t ion of the pr inciple nemo contra factum suum 
proprium venire potest. 
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S O M M A I R E ' 

Annonce, par le chef de l'Etat, de son intention de ne pas nommer à l'avenir 
un juge à une fonction publique, en raison des vues que celui-ci avait 
exprimées sur certaines questions constitutionnelles 

Article 10 

Liberté d'expression - Annonce par le chef de l'Etat de son intention de ne pas nommer à l'avenir 

un juge à une fonction publique, en raison des vues qu 'il avait exprimées sur certaines questions 

constitutionnelles - Fonctionnaires - Accès à lafonction publique - Ingérence - Nécessaire dans 

une société démocratique - Devoirs et responsabilités incombant aux juges - Implications 

politiques de questions constitutionnelles - Expression d'opinion par un juge sur des questions 

constitutionnelles 

* 
* * 

Le requérant avait été nommé président du Tribunal administratif en 1993. Au 
cours d'une conférence qu'il donna en 1995, il exprima l'opinion que la Cour 
constitutionnelle avait compétence pour statuer sur l 'interprétation de la 
Constitution en cas de désaccord entre le chef de l'Etat, c'est-à-dire le prince, et 
le Parlement. Le prince adressa alors au requérant une lettre dans laquelle il 
considérait le requérant comme inapte à exercer une fonction publique, puisqu'il 
ne s'estimait pas lié par la Constitution, et déclara qu'il ne le nommerait plus à 
une fonction publique. Le prince se référait à une controverse qui l'avait opposé au 
Gouvernement, dont le requérant était à l'époque le vice-chef. Le requérant 
répondit qu'il avait la conviction que ses déclarations étaient correctes et non 
contraires à la Constitution. Dans une nouvelle lettre, le prince démentit que sa 
décision portât atteinte à la liberté d'expression du requérant et il adressa par la 
suite à celui-ci une lettre ouverte expliquant son point de vue. Lorsque le 
Parlement proposa de renouveler le mandat de l'intéressé à la présidence du 
Tribunal administratif, le prince refusa au motif qu'il avait acquis la conviction 
que le requérant ne s'estimait pas lié par la Constitution. 

1. Article 10 : son statut de fonctionnaire ne privait pas le requérant de la 
protection de cette disposition. En outre, l'entrée dans la fonction publique n'est 
pas au cœur du problème : même si le prince avait soulevé la question d'une 
nouvelle nomination éventuelle, ses communications avec le requérant 
traduisaient essentiellement une réprimande pour les opinions exprimées. 
Puisqu'après la première lettre, le prince confirma sa résolution de ne plus 
nommer le requérant et opposa finalement un refus à la proposition du 
Parlement de renouveler le mandat de l'intéressé, la Cour ne saurait accueillir 
l 'argument selon lequel les lettres doivent être considérées comme de la 

1. R é d i g é par le greffe , il ne lie pas la Cour . 
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correspondance privée et non comme des actes étatiques. Il y a eu ingérence d'une 
autorité de l'Etat dans l'exercice par le requérant de sa liberté d'expression : la 
lettre a été envoyée au milieu du mandat du requérant et n'était liée à aucune 
procédure concrète de recrutement impliquant l'appréciation de qualifications 
personnelles. En outre, la lettre avait été adressée au requérant en sa qualité de 
président du Tribunal administratif et la mesure avait été prise par le prince dans 
le cadre de son pouvoir souverain de nommer des fonctionnaires, acte qui engage 
la responsabilité de l'Etat au regard de la Convention. Il y a eu atteinte au droit du 
requérant dès lors que le prince a fait connaître son intention de le sanctionner 
parce qu'il avait librement exprimé son opinion et l'annonce de cette intention a 
eu par ailleurs un effet inhibiteur. A supposer que l'ingérence fût prévue par la loi 
et qu'elle poursuivît un but légitime, elle n'était pas nécessaire dans une société 
démocratique. Quand la liberté d'expression d'un magistrat de haut rang se 
trouve en jeu, les droits et responsabilités qui lui incombent revêtent une 
importance particulière et l'on est en droit d 'attendre de lui qu'il use de sa liberté 
avec retenue, mais toute atteinte à la liberté d'expression appelle néanmoins un 
examen attentif. L'objet de la conférence du requérant - le droit constitutionnel -
avait forcément des implications politiques, mais cet élément ne pouvait 
constituer pour lui un motif de s'abstenir de formuler des commentaires. L'avis 
émis par lui ne saurait passer pour un propos indéfendable et rien ne permet de 
dire qu'il ait commenté des affaires en cours ou sévèrement critiqué ou injurié 
quiconque. Quant à la réaction du prince, elle se fondait sur des conclusions 
générales tirées de la conduite antérieure du requérant et notamment d'une brève 
déclaration sur une question constitutionnelle précise, mais sujette à controverse. Il 
n'a été fait mention d'aucun incident laissant supposer que l'opinion exprimée par 
le requérant lors de sa conférence aurait eu des répercussions sur l'exercice de son 
mandat de magistrat ou sur une procédure ou qu'il aurait agi de manière 
répréhcnsiblc. Si les raisons avancées par le Gouvernement sont pertinentes, elles 
ne suffisent pas à démontrer que l'ingérence était « nécessaire », même si l'on 
admet une certaine marge d'appréciation. 
Conclusion : violation (seize voix contre une). 

2. Article 13 : le grief du requérant portait sur des actes du prince, et le 
Gouvernement n'a pas établi l'existence dans la jurisprudence de la Cour 
constitutionnelle d'une décision admettant la recevabilité d'un recours dirigé 
contre le prince. Il n'a donc pas été démontré qu'un tel recours aurait été effectif. 
Conclusion : violation (seize voix contre une). 

Article 41 : la Cour estime qu'il n'a pas été établi un lien de causalité suffisant 
entre le dommage matériel allégué par le requérant et la violation de la 
Convention. Elle alloue une somme pour préjudice moral et aussi pour frais et 
dépens. 
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En l 'af fa ire Wi l l e c. L i e c h t e n s t e i n , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i t uée , 

c o n f o r m é m e n t à l 'ar t ic le 27 de la Conven t i on de s a u v e g a r d e des Droi t s 

de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la Conven t i on »), telle 

q u ' a m e n d é e pa r le Protocole n" 1 1 1 , et aux c lauses p e r t i n e n t e s de son 

r è g l e m e n t 2 , en une G r a n d e C h a m b r e composée des j u g e s don t le nom 

suit : 

M'"C E . ? ALM, présidente, 

M M . C L . ROZAKIS, 

L. FERRARI BRAVO, 

G. RESS, 

L. CAFLISCH, 

I. CABRAL BARRETO, 

J . - P . COSTA, 

W . F U H R M A N N , 

K . JUNGWIERT, 

B . ZUPANCIC, 

M M C N . VAJIC, 

M . J . HEDIGAN, 

M " W . THOMASSEN, 

M . TSATSA-NIKOLOVSKA, 

M M . T . PANTÎRU, 

E . LEVITS, 

K . TRAJA, 

ainsi q u e de M""' M . DE BOER-BUQUICCHIO, grejjière adjointe, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 2 j u i n et 

13 oc tobre 1999, 

R e n d l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

PROCÉDURE 

1. L'affaire a é té défé rée à la Cour , telle q u ' é t a b l i e en v e r t u de l 'ancien 

ar t ic le 19 de la C o n v e n t i o n 3 , p a r la C o m m i s s i o n e u r o p é e n n e des Dro i t s de 

l ' H o m m e (« la C o m m i s s i o n ») et pa r le g o u v e r n e m e n t du L iech t ens t e in 

(« le G o u v e r n e m e n t ») le 24 et le 27 oc tobre 1998 r e s p e c t i v e m e n t , dans 

le déla i de trois mois q u ' o u v r a i e n t les anc iens a r t ic les 32 § 1 et 47 de la 

Conven t ion . A son or ig ine se t rouve une r e q u ê t e (n" 28396/95) d i r igée 

con t re la P r i n c i p a u t é de L i e c h t e n s t e i n et do n t un res so r t i s san t de cet 

Notes du greffe 

1-2. Entré e n v i g u e u r le 1" n o v e m b r e 1998. 

3 . D e p u i s l ' entrée en v igueur d u Protoco le n" 11, qui a a m e n d é ce t t e d i spos i t ion , la Cour 

fonct ionne de m a n i è r e p e r m a n e n t e . 
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E t a t , M . H e r b e r t Wil le , avai t saisi la C o m m i s s i o n le 25 aoû t 1995 en ve r tu 

de l 'ancien ar t ic le 25. 

La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens a r t ic les 44 et 48 de 

la Conven t i on ainsi q u ' à la déc l a r a t i on d u L i e c h t e n s t e i n r econna i s san t la 

j u r id i c t ion obl iga to i re de la C o u r (ancien a r t ic le 46) , et la r e q u ê t e d u 

G o u v e r n e m e n t à l ' ancien ar t ic le 48. L ' une et l ' au t r e ont p o u r objet 

d ' ob ten i r u n e décision sur le point de savoir si les faits de la cause ré ­

vè lent un m a n q u e m e n t de l 'E ta t d é f e n d e u r a u x exigences des a r t ic les 10 

et 13 de la Conven t i on . 

2. A la sui te de l ' en t r ée en v igueu r du Protocole n" 11 le 

1" n o v e m b r e 1998, et c o n f o r m é m e n t à l 'ar t icle 5 § 5 dud i t Pro tocole , 

l ' e x a m e n de l 'affaire a é té confié à la G r a n d e C h a m b r e de la C o u r . Ce l le -

ci c o m p r e n a i t de plein droi t M . L. Cafl isch, j u g e élu au t i t r e du 

L i ech t ens t e in (ar t ic les 27 § 2 de la C o n v e n t i o n et 24 § 4 du r è g l e m e n t ) , 

M M C E. P a l m et M . C L . Rozakis , v ice-prés idents de la C o u r , ainsi q u e 

M . J . -P . C o s t a et M . G. Ress , v ice-prés idents de sect ion (ar t ic les 27 § 3 de 

la C o n v e n t i o n et 24 §§ 3 et 5 a) du r è g l e m e n t ) . O n t en o u t r e é té dés ignés 

pour c o m p l é t e r la G r a n d e C h a m b r e : M . L. F e r r a r i Bravo, M . I. C a b r a i 

B a r r e t o , M . W. F u h r m a n n , M . K. J u n g w i e r t , M . B. Zupanc ic , M™ N . Vajié, 

M . J . H e d i g a n , M""' W. T h o m a s s e n , M"" M . Tsa t sa -Niko lovska , 

M . T . P a n t î r u , M . E. Levits et M . K. T r a j a (ar t ic les 24 § 3 et 100 § 4 du 

r è g l e m e n t ) . 

3. Le r e q u é r a n t a dés igné ses consei ls , q u e la p r é s i d e n t e de la G r a n d e 

C h a m b r e , M""' P a l m , a au to r i sé s à employe r la l angue a l l e m a n d e 

(ar t ic les 36 et 34 § 3 du r è g l e m e n t ) . 

4. En sa qua l i t é de p r é s i d e n t e de la G r a n d e C h a m b r e , M""' P a l m a 

consu l té , p a r l ' i n t e r m é d i a i r e de la greffière adjointe , l ' agent du 

G o u v e r n e m e n t , les conseils du r e q u é r a n t et le dé l égué de la C o m m i s s i o n 

au sujet de l 'o rganisa t ion de la p r o c é d u r e écr i te . C o n f o r m é m e n t à 

l ' o rdonnance r e n d u e en c o n s é q u e n c e , le greffier a reçu les m é m o i r e s du 

r e q u é r a n t et du G o u v e r n e m e n t le 25 février et le 30 m a r s 1999 

r e s p e c t i v e m e n t . 

5. Ainsi q u ' e n avai t décidé la p r é s i d e n t e de la G r a n d e C h a m b r e , u n e 

aud ience s 'est dé rou lée en public le 2 j u i n 1999, au Pala is des Dro i t s de 

l ' H o m m e à S t r a s b o u r g . 

O n t c o m p a r u : 

— pour le Gouvernement 

M C H . GOLSONG , avocat , 

M M . N. MARXER, 

T. STEIN, 

M . WALKER, 

coagent, 

conseils ; 
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- pour le requérant 

M'" W.E. SEEGER, avocat , 

A. FvLEY, avocat , conseils. 

M. Wille é ta i t é g a l e m e n t p r é s e n t . 

La C o u r a e n t e n d u en leurs déc l a ra t ions M'' Seeger , M1' Kley, 

M' Golsong et M. S te in . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

6. En 1992, u n e con t roverse s 'éleva e n t r e Son Al tesse Se ren i s s ime le 

Pr ince H a n s - A d a m II de L i e c h t e n s t e i n (« le pr ince ») et le g o u v e r n e m e n t 

du L i e c h t e n s t e i n au sujet de c o m p é t e n c e s pol i t iques en r a p p o r t avec le 

plébisci te sur la ques t i on de l ' adhés ion du L iech t ens t e in à l 'Espace 

é c o n o m i q u e e u r o p é e n . A l ' époque des faits, le r e q u é r a n t faisait pa r t i e d u 

g o u v e r n e m e n t du L iech tens t e in . A la sui te d 'un déba t qui opposa le pr ince 

et des m e m b r e s du g o u v e r n e m e n t lors d ' une r é u n i o n le 28 oc tobre 1992, 

l 'affaire fut réglée p a r une déc l a r a t i on c o m m u n e du p r ince , du P a r l e m e n t 

(Landtag) et du g o u v e r n e m e n t . 

7. A la su i te d 'é lec t ions et de la cons t i tu t ion du nouveau P a r l e m e n t 

en ma i 1993, le pr ince et le g o u v e r n e m e n t , don t le r e q u é r a n t ne faisait 

p lus p a r t i e , d é b a t t i r e n t de di f férents po in t s de droi t cons t i t u t i onne l . 

En d é c e m b r e 1993, le r e q u é r a n t , qui ne s 'étai t pas r e p r é s e n t é a u x 

é lect ions de ma i , fut n o m m é p rés iden t du T r i b u n a l a d m i n i s t r a t i f 

(Verwaltungsbeschwerdeinstanz) du L iech tens t e in , pour une d u r é e d é t e r ­

m i n é e ( p a r a g r a p h e 26 c i -dessous) . 

8. Le 16 février 1995, d a n s le c ad re d ' une série de conférences sur des 

ques t i ons de c o m p é t e n c e cons t i t u t ionne l l e et de droi t s f o n d a m e n t a u x , le 

r e q u é r a n t d o n n a une conférence pub l ique d a n s un ins t i tu t de r e c h e r c h e , 

le L i e c h t e n s t e i n - I n s t i t u t , sur le t h è m e « N a t u r e et fonct ions de la C o u r 

cons t i tu t ionne l l e du L i e c h t e n s t e i n » (« Wesen und Aufgaben des Staats­

gerichtshofes »). Il y e x p r i m a l 'opinion q u e la C o u r cons t i tu t ionne l l e avait 

c o m p é t e n c e p o u r s t a t u e r sur « l ' i n t e r p r é t a t i o n de la C o n s t i t u t i o n en cas 

de désaccord e n t r e le pr ince (le g o u v e r n e m e n t ) et le P a r l e m e n t » 

(« Entscheidung über die Auslegung der Verfassung bei einem Auslegungsstreit 

zwischen Fürst (Regierung) und Landtag »). 

9. Le 17 février 1995 p a r u t d a n s le j o u r n a l Liechtensteiner Volksblatt un 

ar t ic le sur ladi te conférence ; il m e n t i o n n a i t n o t a m m e n t le point de vue de 

l ' in té ressé sur les c o m p é t e n c e s de la C o u r cons t i tu t ionne l l e . 
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10. Le 27 février 1995, le pr ince a d r e s s a au r e q u é r a n t u n e le t t re 

re la t ive à la conférence , tel le qu ' e l l e é t a i t r é s u m é e d a n s l 'ar t icle du 

Liechtensteiner Volksblatl. 

11. Réd igée sur du pap ie r à l e t t r e s a r m o r i é , la missive é ta i t ainsi 

l ibellée : 

« C h â t e a u de V a d u z , le 27 février 1995 

M. Herber t Wi l l e 

Prés ident du Tr ibuna l a d m i n i s t r a t i f du L i e c h t e n s t e i n 

[adresse privée du rcc|iiéranl 

M o n s i e u r , 

J'ai é l é surpris de lire d a n s l 'édit ion du Liechtensteiner Volksblatl du 17 février le c o m p t e 

rendu de votre conférence sur le t h è m e « N a t u r e et f o n d i o n s de la C o u r cons t i tu ­

t ionne l l e du L i e c h t e n s t e i n ». J e p r é s u m e q u e vos déc lara t ions concernant les d o m a i n e s 

d e c o m p é t e n c e d e la C o u r y ont é t é c o r r e c t e m e n t reprodui te s , e n part icul ier 

l 'observat ion s e lon laque l l e la C o u r c o n s t i t u t i o n n e l l e p e u t , e n tant q u e juridict ion qui 

i n t e r p r è t e le droit , ê tre sais ie en cas de d é s a c c o r d entre le Prince et le peup le . 

V o u s vous souv iendrez c e r t a i n e m e n t du débat qui m'a opposé au g o u v e r n e m e n t avant 

le 28 octobre 1992 et a u q u e l vous avez part ic ipé e n votre q u a l i t é d e V i c e - C h e f du 

g o u v e r n e m e n t . A u cours de cet é c h a n g e de v u e s au c h â t e a u d e V a d u z , j'avais a t t i ré 

l 'a t tent ion du g o u v e r n e m e n t sur le fait qu'i l ne respecta i t pas la C o n s t i t u t i o n , dont 

j 'ava i s lu à voix h a u t e les art ic les p e r t i n e n t s . V o u s aviez (en s u b s t a n c e ) répondu q u e 

vous n 'é t iez de toute façon pas d'accord avec ces par t i e s de la C o n s t i t u t i o n et q u e , par 

c o n s é q u e n t , vous ne vous cons idér i ez pas lié par ce t e x t e . A u c u n de vos c o l l è g u e s ne vous 

ayant contred i t , j 'ava i s é t é ob l igé de conc lure q u e , pour l ' e n s e m b l e du g o u v e r n e m e n t , les 

d e u x o r g a n e s d é t e n t e u r s du pouvoir sujDrême, à savoir le peup le et le Prince , deva ient 

re spec ter la C o n s t i t u t i o n et les lois ord ina ires , m a i s q u e les m e m b r e s du g o u v e r n e m e n t , 

qui ont pour tant j u r é obé i s sance à la C o n s t i t u t i o n , en é t a i e n t d i s p e n s é s . 

J u g e a n t incroyab lement a r r o g a n t e s vos déc lara t ions d'alors et l 'at t i tude du 

g o u v e r n e m e n t , j 'ava i s i n f o r m é celui-c i en des t e r m e s non é q u i v o q u e s qu'i l avait perdu 

ma conf iance . A la su i te du compromis h e u r e u s e m e n t conclu un peu plus tard e n t r e le 

g o u v e r n e m e n t et le P a r l e m e n t d'une part, et m o i - m ê m e de l 'autre , j 'ai déc laré q u e j e 

r e d o n n a i s m a conf iance au g o u v e r n e m e n t , d a n s l 'espoir q u e ses m e m b r e s s 'é ta ient 

rendu c o m p t e qu'i ls avaient a d o p t é u n e pos i t ion inexcusab le vis-à-vis de notre 

C o n s t i t u t i o n et qu'i ls r econna i s sa i en t d é s o r m a i s ê tre l iés par e l le . D e m ê m e q u e 

j 'aura is n o m m é M. Brunhar t à la tê te du g o u v e r n e m e n t si son parti avait g a g n é les 

é l ec t i ons , j e vous ai n o m m é [jrésidcnl du Tr ibuna l a d m i n i s t r a t i f sur r e c o m m a n d a t i o n 

du P a r l e m e n t . 

M a l h e u r e u s e m e n t , à la su i te de la publ icat ion du c o m p t e rendu du Liechtensteiner 

Volksblatl, j 'a i dû m e rendre à l 'év idence : vous ne vous est imez, toujours pas lié par la 

C o n s t i t u t i o n et d é f e n d e z des opin ions qui , m a n i f e s t e m e n t , en fre ignent tant l'esprit q u e 

la le t tre de ce t e x t e . Q u i c o n q u e en lit les art ic les p e r t i n e n t s jDeut c o n s t a t e r q u e la C o u r 

c o n s t i t u t i o n n e l l e n'est pas habi l i t ée à intervenir , e n tant q u e jur id i c t ion qui in terprè te 

le droi t , en cas de désaccord e n t r e le Prince et le peuple (le P a r l e m e n t ) . A m o n s e n s , 

votre a t t i t u d e , M o n s i e u r Wi l l e , vous rend i n a p t e à e x e r c e r une fonct ion publ ique . J e 

n'ai pas l ' in tent ion de m ' e n g a g e r avec vous d a n s un long débat public ou privé, mais j e 

t i ens à vous aviser en t e m p s ut i le q u e j e refuserai de vous n o m m e r e n c o r e à une fonct ion 
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publ ique si vous ê t e s à n o u v e a u proposé par le P a r l e m e n t ou tout a u t r e o r g a n e . J ' e spère 

s e u l e m e n t qu 'en tant q u e prés ident du Tr ibuna l a d m i n i s t r a t i f vous r e s p e c t e r e z la 

C o n s t i t u t i o n et les lois ordinaires dans vos arrêts j u s q u ' a u t e r m e de votre m a n d a t . 

[ formule de p o l i t e s s e ] 

H a n s - A d a m II 

Prince de L i e c h t e n s t e i n » 

« Schloss Vaduz, 27. Februar 1995 

Herrn Dr. Herbert Wille 

Präsident der Fürstlich Liechl. 

Venvattungsbeschwerdeinstanz 

(...) 

Sehr geehrter Herr Präsident 

Mit Erstaunen habe ich im L i e c h t e n s t e i n e r Vo lksb la t t vom 17. Februar den Bericht über Ihren 

Vortrag am Liechtenstein Institut zum Thema 'Wesen und Aufgaben des Staalsgerichtshofes' gelesen. 

Ich nehme an, dass Ihre Aussagen über die Zuständigkeitsbereiche des Staalsgerichtshofes in diesem 

Bericht korrekt wiedergegeben wurden, insbesondere jene, in der Sie feststellen, dass der 

Staatsgerichtshof als Interpretations-gerichtshof bei unterschiedlichen Auffassungen zwischen Fürst 

und Volk angerufen werden könne. 

Sie werden sich bestimmt noch an die Auseinandersetzung zwischen der Regierung und mir vor dem 

28. Okiober 1992 erinnern, bei der Sie als stellvertretender Regierungschef anwesend waren. Ich habe 

damals bei der Aussprache auf Schloss Vaduz die Regierung darauf aufmerksam gemacht, dass sie sich 

nicht an die Verfassung hält, und die entsprechenden Artikel aus der Verfassung der Regierung 

vorgelesen. Sie haben dazumal sinngemäss geantwortet, dass Sie mit diesen Teilen der Verfassung 

sowieso nicht einverstanden seien, und sich deshalb auch nicht an die Verfassung gebunden fühlten. 

Nachdem die anderen Regierungsmitglieder Ihrer Aussage nicht widersprochen haben, rnusste ich 

davon ausgehen, dass die gesamte Regierung der Auffassung ist, dass sich zwar die beiden Souveräne, 

Volk und Fürst, an Verfassung und Gesetze zu halten haben, nicht aber die Regierungsmitglieder, 

welche einen Eid auf die Verfassung abgelegt haben. 

Ich habe Ihre damalige Aussage sowie die Haltung der Regierung als unglaubliche Arroganz 

empfunden, und deshalb habe ich der Regierung in sehr klaren Worten mitgeteilt, dass sie mein 

Vertrauen verloren hat. Beim Kompromiss, der glücklicherweise etwas später zwischen Regierung und 

Landtag auf der einen Seite und mir auf der anderen Seite erzielt wurde, habe ich der Regierung 

wieder mein Vertrauen ausgesprochen. Ich habe dies auch in der Hoffnung getan, dass die einzelnen 

Regierungsmitglieder ihre unentschuldbare Haltung gegenüber unserer Verfassung eingesehen haben 

und die Verfassung für sie wieder als bindend anerkennen. Ebenso wie ich Herrn Brunhart bei einem 

Sieg seiner Partei wiederum zum Regierungschef ernannt hätte, so habe ich Sie über Vorschlag des 

Landtages zum Präsidenten der Verwaltungs-beschwerdeinstanz ernannt. 

Leider muss ich aufgrund des Berichtes im L i e c h t e n s t e i n e r Vo lksb la t t nun feststellen, dass Sie 

sich nach wie vor nicht an die Verfassung gebunden fühlen und Auffassungen vertreten, die eindeutig 

gegen Sinn und Wortlaut der Verfassung Verstössen. Jeder wird beim Lesen der einschlägigen 

Verfassungsartikel feststellen können, dass der Staatsgerichtshof eben nicht Interpretationsgerichtshqj 

bei unterschiedlichen Auffassungen zwischen Fürst und Volk (Landlag) ist. In meinen Augen sind 

Sie, Herr Dr. Wille, aufgrund Ihrer Hallung gegenüber der Verfassung ungeeignet für ein 

öffentliches Amt. Ich habe nicht die Absicht, mich mit Ihnen öffentlich oder privat in eine lange 

Auseinandersetzung einzulassen, aber ich möchte Ihnen rechtzeitig mitteilen, dass ich Sie nicht mehr 
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für ein öffentliches Amt ernennen werde, sollten Sie mir vom Landtag oder sonst irgendeinem Gremium 

vorgeschlagen werden. Es verbleibt mir die Hoffnung, dass Siesich während des Restes Ihrer Amtszeit 

als Präsident der Verwaltungsbeschwerdeinstanz in Ihren Urteilen an Verfassung und Gesetze halten. 

Mit vorzüglicher Hochachtung 

Hans-Adam II 

Fürst von Liechtenstein » 

12. P a r une l e t t r e du 9 m a r s 1995, le r e q u é r a n t in forma le p r é s iden t du 

P a r l e m e n t de la missive du 27 février 1995. Il n ia avoir j a m a i s déc la ré qu ' i l 

ne s ' e s t imai t pas lié pa r la C o n s t i t u t i o n ou pa r ce r t a ines pa r t i e s de celle-ci. 

Il d o n n a en o u t r e des expl ica t ions sur ses r eche rches c o n c e r n a n t les 

c o m p é t e n c e s de la C o u r cons t i tu t ionne l l e en m a t i è r e cons t i t u t i onne l l e . 

Selon lui, le fait d ' e x p r i m e r u n e opinion non p a r t a g é e p a r le p r ince ne 

pouvai t ê t r e cons idéré c o m m e un non- respec t de la C o n s t i t u t i o n . O r , 

c o m p t e t e n u des conclusions t i r ées p a r le p r ince d a n s lad i te l e t t r e , son 

m a n d a t de p ré s iden t du T r i b u n a l a d m i n i s t r a t i f é t a i t r emis en ques t i on . 

P a r la su i t e , le p rés iden t du P a r l e m e n t lui fit savoir que le P a r l e m e n t 

avai t d i scu té l 'affaire à huis clos et qu ' i l avai t conclu à l ' u n a n i m i t é q u e 

son m a n d a t n ' é t a i t pas r emis en cause pa r les avis j u r i d i q u e s qu ' i l avai t 

e x p r i m é s lors de sa conférence . 

13. Le 20 m a r s 1995, le r e q u é r a n t r épondi t à la l e t t r e du p r ince , 

j o i g n a n t u n e copie de celle qu ' i l avait l u i -même ad res sée au p r é s i d e n t du 

P a r l e m e n t . Il exp l iqua en pa r t i cu l i e r qu ' i l avait la convict ion, en t a n t q u e 

j u r i s t e , q u e ce qu ' i l avai t dit lors de la conférence du 16 février 1995, à 

savoir q u e la C o u r cons t i t u t ionne l l e avai t c o m p é t e n c e p o u r s t a t u e r sur 

l ' i n t e r p r é t a t i o n de la C o n s t i t u t i o n en cas de désaccord e n t r e le pr ince et 

le peup le ( P a r l e m e n t ) , é ta i t cor rec t et non con t r a i r e à la C o n s t i t u t i o n . Il 

aff i rma pour conc lure q u ' e n se d i san t résolu à ne plus le n o m m e r à une 

fonction pub l ique le p r ince avait po r t é a t t e i n t e aux dro i t s à la l iber té 

d 'op in ion e t à la l iber té de pensée q u e lui g a r a n t i s s a i e n t la C o n s t i t u t i o n 

et la Conven t i on e u r o p é e n n e des Dro i t s de l ' H o m m e . De plus, ce t t e 

d é c l a r a t i o n r e m e t t a i t en cause le dro i t cons t i t u t ionne l à l 'égale 

admiss ib i l i t é aux fonctions pub l iques et cons t i t ua i t u n e t en t a t ive 

d ' i ngé rence d a n s l ' i ndépendance de l a j u s t i c e . 

14. D a n s sa r éponse écr i te , d a t é e du 4 avril 1995, le p r ince re leva que 

M. Wille avait l a r g e m e n t diffusé la l e t t r e du 27 février 1995. Il déc l a r a q u e 

s'il lui avait fait pa r t de sa décision pa r u n e l e t t r e pe r sonne l l e auss i tô t q u e 

possible , c 'é ta i t dans le but d 'év i te r u n e discussion pub l ique . Selon lui, un 

long d é b a t e n t r e eux sur la ques t ion de l ' ap t i tude de M. Wille à exe rce r la 

fonction d é j u g e é ta i t i n o p p o r t u n pu i sque celui-ci é ta i t r e s t é en fonction et 

q u e sa c r i t ique à lui ne visait pas les décis ions du T r i b u n a l 

a d m i n i s t r a t i f ma i s l ' a t t i t ude g é n é r a l e de M . Wil le à l ' égard de la 

C o n s t i t u t i o n . 
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15. Le pr ince a jouta qu ' i l é ta i t l ibre de n o m m e r ou non un cand ida t à 

u n e fonction pub l ique et qu ' i l n ' é t a i t pas t e n u de mot iver ses choix en la 

m a t i è r e . Toutefo is , c o m m e il connaissa i t M . Wille depu i s de n o m b r e u s e s 

a n n é e s , il avait j u g é bon d ' expose r les motifs de sa décis ion le c o n c e r n a n t . 

De plus, sa réso lu t ion de ne plus n o m m e r l ' in té ressé à la p ré s idence de 

l 'une des j u r id i c t i ons les p lus é levées , du fait d e l ' a t t i t u d e qu ' i l avai t eue 

d a n s le passé et des avis qu ' i l avai t e x p r i m é s , ne por ta i t pas a t t e i n t e à son 

droi t à la l iber té d ' express ion et de pensée . Tous les c i toyens é t a i en t l ibres 

de p ropose r et de dé fendre des a m e n d e m e n t s à des t ex t e s cons t i tu t ionne l s 

ou à d ' a u t r e s d ispos i t ions j u r i d i q u e s . Toutefo is , au l ieu de r ecour i r à ces 

p rocédés cons t i t u t ionne l s et d é m o c r a t i q u e s , M. Wil le , p e n d a n t son 

m a n d a t au sein du g o u v e r n e m e n t et lors de sa conférence , avait tout 

s i m p l e m e n t ignoré les pa r t i e s de la C o n s t i t u t i o n avec lesquel les il é ta i t 

en désaccord . 

16. Le pr ince exp l iqua en ou t r e q u e la d isposi t ion p e r t i n e n t e , à savoir 

l 'ar t icle 112 de la C o n s t i t u t i o n , avait t ra i t à la c o m p é t e n c e de la C o u r 

cons t i t u t ionne l l e p o u r s t a t u e r sur l ' i n t e r p r é t a t i o n d e la C o n s t i t u t i o n en 

cas de li t ige e n t r e le g o u v e r n e m e n t et le P a r l e m e n t . Confond re les 

t e r m e s « g o u v e r n e m e n t » et « P a r l e m e n t » avec « p r ince » et « peuple », 

c o m m e l 'avait fait M. Wil le , p o r t e r a i t a t t e i n t e à l 'E ta t de droi t ; il 

i ncomba i t au p r ince , en sa qua l i t é de chef de l 'E ta t , d e s a u v e g a r d e r 

l 'o rdre cons t i t u t i onne l et les d ro i t s d é m o c r a t i q u e s du p e u p l e . Il 

m a n q u e r a i t à ses devoirs s'il n o m m a i t à l 'une des plus h a u t e s fonctions 

judic ia i res u n e p e r s o n n e dont l ' a t t i t ude et les déc l a r a t i ons le 

condu isa ien t à pense r qu 'e l l e n ' é t a i t pas a t t a c h é e au respect de la 

C o n s t i t u t i o n . 

17. Le 2 j u i n 1995, le p r ince a d r e s s a au r e q u é r a n t , p r é s i d e n t du 

T r i b u n a l admin i s t ra t i f , u n e l e t t r e ouve r t e qu i p a r u t d a n s des j o u r n a u x 

du L iech tens t e in . C o n s t a t a n t q u e sa missive du 27 février 1995, que 

M. Wille avait r e n d u e pub l ique , au moins en p a r t i e , avait susci té divers 

c o m m e n t a i r e s , le pr ince j u g e a i t nécessa i re d ' exp l i que r son point de vue 

d a n s u n e l e t t r e o u v e r t e . 

18. Selon lui, d a n s un E t a t de droi t d é m o c r a t i q u e (demokratischer 

Rechtsstaat), il convenai t d ' é tab l i r une d is t inc t ion e n t r e la l iberté 

d ' express ion et les moyens employés pa r un individu pour impose r ses 

vues . A cet éga rd , l ' individu devai t r e spec t e r les règles définies dans la 

C o n s t i t u t i o n et les a u t r e s d isposi t ions légales . Le pr ince déc l a r a en ou t re 

q u e si M. Wil le avai t le droi t , en sa qua l i t é d e m a g i s t r a t , d ' e x p r i m e r l'avis 

q u e la m o n a r c h i e n 'avai t plus de ra i son d ' ê t r e , q u e l 'ar t ic le 7 de la 

C o n s t i t u t i o n devai t ê t r e modif ié , que le pr ince devai t ê t r e soumis à la 

j u r id i c t ion des t r i b u n a u x i n t e r n e s et qu ' i l convenai t d ' a t t r i b u e r à la C o u r 

cons t i tu t ionne l l e du L i ech t ens t e in des c o m p é t e n c e s s u p p l é m e n t a i r e s , il 

n ' é t a i t pas au to r i s é à se p lacer au -dessus de la C o n s t i t u t i o n en v igueur ni 

à inc i ter la C o u r cons t i t u t i onne l l e à r é c l a m e r des c o m p é t e n c e s dont la 
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C o n s t i t u t i o n ne l 'avait pas invest ie . P o u r le p r ince , M. Wil le , c o m p t e t enu 

de sa fo rma t ion et de son expé r i ence profess ionnel le , ne pouvai t i gnore r 

que les t e r m e s « peup le » (« Volk »), « P a r l e m e n t » («Landtag »), 

« g o u v e r n e m e n t » (« Regierung ») et « p r ince » (« Fùrst »), de m ê m e q u e 

les d ro i t s et obl igat ions respect i fs de ces o r g a n e s , é t a i en t c l a i r e m e n t 

définis d a n s la C o n s t i t u t i o n . La thèse de l ' in té ressé selon laque l le ces 

t e r m e s é ta ien t i n t e r c h a n g e a b l e s m e t t r a i t en pér i l la C o n s t i t u t i o n et 

l 'E ta t cons t i t u t i onne l d a n s sa g lobal i té . 

19. Le pr ince fit é g a l e m e n t a l lus ion a u x é v é n e m e n t s pol i t iques de 

l ' a u t o m n e 1992 e t , p o u r conc lu re , déc la ra q u ' e u é g a r d à l 'ar t icle pa ru le 

17 février 1995 d a n s u n j o u r n a l du L iech tens t e in , force lui é ta i t de 

cons idé re r que M. Wil le avai t tou jours l ' i n ten t ion de se p lacer au-dessus 

de la C o n s t i t u t i o n . Il exp l iqua qu ' i l avai t donc souha i t é in fo rmer 

l ' in té ressé , p a r u n e l e t t r e pe r sonne l l e et auss i tô t que possible , de sa 

décision de ne plus le n o m m e r à a u c u n e fonction pub l ique . 

20. Au p r i n t e m p s 1997, le m a n d a t du r e q u é r a n t à la p ré s idence du 

T r i b u n a l a d m i n i s t r a t i f a r r i va à son t e r m e . Le 14 avril 1997, le P a r l e m e n t 

du L i e c h t e n s t e i n déc ida de p ropose r à nouveau sa n o m i n a t i o n à c e t t e 

fonct ion. 

21 . P a r une l e t t r e du 17 avril 1997 ad re s sée au p ré s iden t du Pa r l e ­

m e n t , le p r ince refusa la n o m i n a t i o n . Il exp l iqua q u e ses expé r i ences 

avec M. Wille lui ava ien t fait a c q u é r i r la convict ion que l ' in té ressé ne 

s ' es t imai t pas lié pa r la C o n s t i t u t i o n du L iech tens t e in . Dès lors, il 

m a n q u e r a i t à ses devoirs d e chef de l 'E ta t en le n o m m a n t p r é s i d e n t du 

T r i b u n a l adminis t ra t i f . Le p r ince déc l a r a pa r a i l leurs qu ' i l pouvai t 

c o m p r e n d r e , d a n s une c e r t a i n e m e s u r e , la propos i t ion du P a r l e m e n t 

car , grâce à ses a u t r e s qua l i t é s profess ionnel les , M. Wil le avai t 

con t r ibué de façon i m p o r t a n t e au t ravai l des j u g e s du T r i b u n a l 

admin is t ra t i f . Si le P a r l e m e n t ne p a r t a g e a i t pas ses d o u t e s c o n c e r n a n t 

l ' in té ressé , il pouvai t élire celui-ci j u g e s u p p l é a n t au T r i b u n a l 

admin is t ra t i f . 

22. Le r e q u é r a n t t ravai l le a c t u e l l e m e n t c o m m e c h e r c h e u r au 

L i ech t ens t e in - In s t i t u t . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

23. La P r i n c i p a u t é de L i e c h t e n s t e i n est u n e m o n a r c h i e cons t i tu ­

t ionnel le h é r é d i t a i r e , fondée sur la d é m o c r a t i e p a r l e m e n t a i r e ; le pouvoir 

de l 'E ta t a p p a r t i e n t au p r ince et a u peup l e e t é m a n e de l 'un c o m m e d e 

l ' au t r e , qu i doivent l ' exercer c o n f o r m é m e n t aux disposi t ions de la 

C o n s t i t u t i o n (ar t ic le 2 de la C o n s t i t u t i o n du 24 oc tobre 1921). 

24. Le c h a p i t r e II de la C o n s t i t u t i o n est in t i tu lé « Du Pr ince ». Aux 

t e r m e s de l 'ar t icle 7, le p r ince est le chef de l 'E ta t et il exerce son 
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a u t o r i t é souvera ine d a n s le respec t des d isposi t ions de la C o n s t i t u t i o n et 

des a u t r e s lois ; sa p e r s o n n e est s ac rée et inviolable. D ' a u t r e s c o m p é t e n c e s 

sont énoncées a u x a r t i c les 8 à 13. E n ve r tu de l 'ar t ic le 11, le p r ince n o m m e 

les fonc t ionna i res de l 'E ta t , en conformi té avec les d isposi t ions de la 

C o n s t i t u t i o n (voir l 'ar t icle 79 re la t i f au chef du g o u v e r n e m e n t , aux 

consei l lers du g o u v e r n e m e n t et à leurs dé l égués , l 'ar t ic le 97 re la t i f au 

p rés iden t du T r i b u n a l a d m i n i s t r a t i f et à son s u p p l é a n t , l 'ar t ic le 99, 

combiné avec la loi sur l ' o rganisa t ion jud i c i a i r e , re la t i f aux j u g e s de 

p r e m i è r e ins t ance , l 'ar t icle 102 § 3 re la t i f aux m e m b r e s de la cour 

d ' appe l (Obergericht) et de la C o u r s u p r ê m e (Oberster Gerichtshof)). P a r une 

l e t t r e du 28 avril 1997, le pr ince in fo rma le g o u v e r n e m e n t du 

L i ech t ens t e in qu ' i l le c h a r g e a i t de p rocéder , d a n s le c ad re de ses 

c o m p é t e n c e s , à la n o m i n a t i o n pour 1997 des fonc t ionna i res de l 'E ta t qui , 

en ve r tu de l 'ar t ic le 11 de la C o n s t i t u t i o n , deva ien t ê t r e n o m m é s p a r le 

p r ince . 

25 . Le c h a p i t r e IV d e la C o n s t i t u t i o n énonce les d ro i t s et obl iga t ions 

de c a r a c t è r e g é n é r a l des c i toyens de la P r i n c i p a u t é . L 'ar t ic le 31 dispose 

que tous les c i toyens sont égaux devan t la loi et j ou i s s en t d ' une égale 

admiss ib i l i té aux fonctions pub l iques , sous rése rve de l 'observa t ion des 

disposi t ions légales . 

26. En ve r tu de l 'ar t icle 97 d e la C o n s t i t u t i o n , t ou t e s les décis ions ou 

o r d o n n a n c e s g o u v e r n e m e n t a l e s peuven t ê t r e a t t a q u é e s devan t le 

T r i b u n a l admin is t ra t i f . Celui-ci se compose d ' un p ré s iden t , j u r i s t e de 

fo rmat ion , et de son s u p p l é a n t , tous deux n o m m é s pa r le pr ince sur 

proposi t ion du P a r l e m e n t , ainsi q u e de q u a t r e j u g e s d ' appe l et de leurs 

supp léan t s , élus pa r le P a r l e m e n t . Le p rés iden t et son s u p p l é a n t doivent 

ê t r e r e s so r t i s san t s du L iech tens t e in . L e u r m a n d a t coïncide avec celui du 

P a r l e m e n t et p r e n d fin à la d a t e de leur r e m p l a c e m e n t . 

27. D ' a p r è s l 'ar t icle 104 d e la C o n s t i t u t i o n , la C o u r cons t i tu t ionne l l e 

est c o m p é t e n t e , n o t a m m e n t , p o u r p r o t é g e r les d ro i t s consacrés p a r la 

C o n s t i t u t i o n . L 'a r t ic le 23 de la loi sur la C o u r cons t i tu t ionne l l e 

(Staatsgerichtshofgesetz) prévoit q u e les décisions des t r i b u n a u x et des 

au to r i t é s a d m i n i s t r a t i v e s peuven t ê t r e con te s t ées devan t ce t t e ju r id ic t ion 

en cas de violat ion a l léguée de dro i t s cons t i t u t i onne l s ou de dro i t s ga ran t i s 

pa r la C o n v e n t i o n de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés 

f o n d a m e n t a l e s . 

28. En ve r tu de l 'ar t icle 105 de la C o n s t i t u t i o n , combiné avec l 'ar t icle 4 

de la loi sur la C o u r cons t i t u t ionne l l e , les m a g i s t r a t s c o m p o s a n t ce t t e 

ju r id ic t ion sont é lus p a r le P a r l e m e n t ; l 'é lect ion du p r é s i d e n t et de son 

supp léan t est soumise à la ra t i f ica t ion du pr ince . 

29. L 'a r t ic le 112 de la C o n s t i t u t i o n est ainsi libellé : 

« Si un d o u t e surgit q u a n t à l ' in terprétat ion de te l le ou te l le d i spos i t ion de la 

C o n s t i t u t i o n et ne peut ê tre d iss ipé par un accord e n t r e le g o u v e r n e m e n t et le 

P a r l e m e n t , la C o u r c o n s t i t u t i o n n e l l e est a p p e l é e à s t a t u e r sur la q u e s t i o n . » 
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« Wenn Uber die Auslegung einzelner Bestimmungen der Verfassung Zweifel entstehen und nicht 

durch Übereinkunft zwischen der Regierung und dem Landtage beseitigt werden können, so hat 

hierüber der Staalsgerichtshqf zu entscheiden, » 

30. En 1991, le g o u v e r n e m e n t du L i ech t ens t e in p r é s e n t a au P a r l e m e n t 

un projet de loi v isant à modif ier la loi de 1925 sur la C o u r 

cons t i t u t ionne l l e . D a n s ses observa t ions sur l 'ar t ic le t r a i t a n t de la 

c o m p é t e n c e de la C o u r cons t i tu t ionne l l e p o u r s t a t u e r sur l ' i n t e rp r é t a t i on 

des d isposi t ions de la C o n s t i t u t i o n , le g o u v e r n e m e n t exposa n o t a m m e n t 

son point de vue sur l 'espri t et la l e t t r e de l 'ar t icle 112 de la C o n s t i t u t i o n 

et , en pa r t i cu l i e r , sur le t e r m e « g o u v e r n e m e n t », qu i à son sens devai t 

ê t r e compr i s c o m m e renvoyan t au pr ince . Lors des t r a v a u x p r é p a r a ­

to i res , le p r ince , d a n s une l e t t r e ad re s sée au r e q u é r a n t , a lors vice-chef du 

g o u v e r n e m e n t du L iech tens t e in , avait m a r q u é son désaccord avec 

l ' i n t e rp r é t a t i on p roposée . Le r e q u é r a n t exp l iqua le projet de loi au 

P a r l e m e n t lors de son e x a m e n en p r e m i è r e l ec tu re en avril 1992. Au 

cours des d é b a t s , le p rés iden t du P a r l e m e n t c o n t e s t a l ' i n t e rp r é t a t i on de 

l 'ar t ic le 112 de la C o n s t i t u t i o n d o n n é e p a r le g o u v e r n e m e n t d a n s ses 

obse rva t ions . Le proje t fut a d o p t é pa r le P a r l e m e n t le 11 n o v e m b r e 

1992 ; le p r ince refusa toutefois de le s igner , e m p ê c h a n t ainsi son e n t r é e 

en v igueur . 

3 1 . En ve r tu de l 'ar t ic le 20 de la loi su r l ' o rgan isa t ion jud ic i a i r e du 

L i e c h t e n s t e i n (Gerichtsorganisationsgesetz, LGB1, 1922, n" 16), les j u g e s sont 

t e n u s de p r ê t e r un s e r m e n t p a r lequel , e n t r e a u t r e s e n g a g e m e n t s , ils 

j u r e n t loyauté au pr ince et obé i ssance aux lois et à la C o n s t i t u t i o n . 

PROCÉDURE DEVANT LA COMMISSION 

32. M. H e r b e r t Wil le a saisi la C o m m i s s i o n le 25 août 1995. Il se 

p la igna i t q u ' à la su i te d ' u n e conférence pub l ique qu ' i l avai t d o n n é e su r 

des ques t i ons de droi t cons t i t u t i onne l , le souvera in du L iech tens t e in , Son 

Al tesse Se ren i s s ime le Pr ince H a n s - A d a m II, lui eû t a n n o n c é p a r cou r r i e r 

qu ' i l re fusera i t à l 'avenir de le n o m m e r encore à u n e fonction pub l ique . Il 

voyait d a n s c e t t e m e s u r e u n e violat ion des dro i t s à lui g a r a n t i s p a r les 

a r t ic les 6, 10, 13 et 14 de la Conven t i on . 

33 . La C o m m i s s i o n a r e t e n u la r e q u ê t e (n" 28396/95) le 27 ma i 1997. 

D a n s son r a p p o r t du 17 s e p t e m b r e 1998 (ancien ar t ic le 31 de la 

C o n v e n t i o n ) , elle fo rmule l 'avis qu ' i l y a eu violat ion de l 'ar t icle 10 

(qu inze voix con t r e q u a t r e ) , qu ' i l n 'y a pas lieu d ' e x a m i n e r s'il y a eu 

violat ion de l 'ar t icle 6 (dix-sept voix c o n t r e d e u x ) , qu ' i l y a eu violat ion de 

l 'ar t ic le 13 c o m b i n é avec l 'ar t ic le 10 (seize voix c o n t r e t rois) et q u ' a u c u n e 

ques t ion d i s t inc te ne se pose sous l 'angle de l 'ar t icle 14 combiné avec 

l 'ar t icle 10 (dix-sept voix con t r e d e u x ) . Le t e x t e in t ég ra l de son avis et 
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des trois opinions d i ss iden tes dont il s ' a c c o m p a g n e f igure en a n n e x e au 

p r é s e n t a r r ê t . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

34. D a n s son m é m o i r e , le r e q u é r a n t pr ie la C o u r de c o n s t a t e r q u e 

l 'Eta t d é f e n d e u r n ' a pas r e spec t é les obl iga t ions qui lui i n c o m b e n t en 

ver tu des ar t ic les 10 et 13 de la Conven t ion , et de lui a l louer une 

sa t is fact ion é q u i t a b l e a u t i t re de l 'ar t icle 41 de la Conven t i on . 

De son côté , le G o u v e r n e m e n t invite la C o u r à r e j e t e r les griefs 

p r é s e n t é s pa r le r e q u é r a n t sous l 'angle des ar t ic les 10 et 13 de la 

Conven t ion . 

E N D R O I T 

I. SUR LA V I O L A T I O N ALLÉGUÉE DE L 'ARTICLE 10 DE LA CON­

V E N T I O N 

35. Le r e q u é r a n t se p la in t q u ' e n ra ison des opinions e x p r i m é e s p a r lui 

le 16 février 1995 au cours d ' une conférence pub l ique au L iech tens t e in -

Ins t i t u t sur des ques t ions de droi t cons t i t u t i onne l , le souvera in du 

L iech tens t e in , Son Al tesse Se ren i s s ime le P r ince H a n s - A d a m II, lui ait 

a n n o n c é p a r cour r i e r sa réso lu t ion de ne plus le n o m m e r à a u c u n e 

fonct ion pub l ique . Selon le r e q u é r a n t , ce t t e décis ion po r t e a t t e i n t e au 

droi t à la l iber té d ' express ion q u e lui g a r a n t i t l 'ar t icle 10 de la 

Conven t ion , ainsi libellé : 

« 1. T o u t e p e r s o n n e a droit à la l iberté d 'express ion . Ce droit c o m p r e n d la l iberté 

d'opinion et la l iberté d e recevoir ou de c o m m u n i q u e r des i n format i ons ou des idées 

sans qu'il pu isse y avoir i n g é r e n c e d 'autor i tés p u b l i q u e s et sans cons idérat ion de 

front ière . Le présent art ic le n ' e m p ê c h e pas les Eta t s de s o u m e t t r e les entrepr i ses de 

radiodiffusion, de c i n é m a ou de té lév i s ion à un r é g i m e d 'autor i sat ions . 

2. L'exerc ice de ces l iber tés c o m p o r t a n t des devoirs et des responsabi l i t é s peut ê tre 

s o u m i s à c e r t a i n e s formal i t é s , condi t ions , res tr ic t ions ou s a n c t i o n s prévues par la loi, qui 

c o n s t i t u e n t des m e s u r e s n é c e s s a i r e s , dans u n e soc i é t é d é m o c r a t i q u e , à la sécuri té 

nat iona le , à l ' intégrité terr i tor ia le o u à la s û r e t é pub l ique , à la dé fense de l'ordre et à 

la p r é v e n t i o n du cr ime , à la p r o t e c t i o n de la s a n t é o u de la m o r a l e , à la protec t ion de la 

r éputa t ion ou des droi ts d'autrui , pour e m p ê c h e r la d ivu lgat ion d ' informat ions 

conf ident i e l l e s ou pour garant ir l 'autori té et l ' impart ia l i té du pouvoir jud ic ia i re . » 

A. A p p l i c a b i l i t é d e l 'art ic le 10 e t e x i s t e n c e d ' u n e i n g é r e n c e 

36. P o u r le r e q u é r a n t , la décis ion du p r ince , exposée d a n s la l e t t r e du 

27 février 1995, de refuser de le r e n o m m e r à u n e fonct ion pub l i que s'il 
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devai t ê t r e à nouveau proposé pa r le P a r l e m e n t ou tout a u t r e o r g a n e 

cons t i t ua i t u n e r éac t ion i m m é d i a t e à la conférence d o n n é e q u e l q u e s 

j o u r s a u p a r a v a n t et ne peu t q u e s 'analyser en u n e sanc t ion r é p r i m a n t 

l ' express ion d ' u n e opinion j u r i d i q u e . Si la C o n v e n t i o n ne g a r a n t i t pas un 

dro i t d 'accès à la fonct ion pub l ique , les fonc t ionna i res n ' en bénéf ic ient pas 

moins de la p ro t ec t i on de l 'ar t icle 10. 

37. Le G o u v e r n e m e n t sou t i en t q u e le d iscours du r e q u é r a n t et la 

r éac t ion e x p r i m é e p a r le p r ince dans sa l e t t r e du 27 février 1995 ne 

doivent pas ê t r e cons idérés i so lément : il convient de les e x a m i n e r d a n s le 

con t ex t e du déba t pol i t ique en cours a u L i ech t ens t e in c o n c e r n a n t l ' au to r i t é 

du pr ince . En 1992 est née e n t r e ce d e r n i e r et le g o u v e r n e m e n t une 

con t rove r se re la t ive à la d a t e d ' un r é f é r e n d u m sur l ' adhés ion à l 'Espace 

é c o n o m i q u e e u r o p é e n . Le r e q u é r a n t é ta i t a lors m e m b r e et vice-chef du 

g o u v e r n e m e n t , d a n s lequel il d é t e n a i t le por tefeui l le de la J u s t i c e . D a n s le 

c ad re de lad i te con t rover se , il émi t l 'avis q u e la C o u r cons t i tu t ionne l l e avait 

le pouvoir , en ve r tu de l 'ar t icle 112 de la C o n s t i t u t i o n , de s t a t u e r sur 

l ' i n t e r p r é t a t i o n de la C o n s t i t u t i o n en cas de désaccord e n t r e le p r ince et le 

P a r l e m e n t . A la m ê m e époque , le P a r l e m e n t e x a m i n a i t un projet 

d ' a m e n d e m e n t à la loi sur la C o u r cons t i tu t ionne l l e et , dans le r a p p o r t 

explicatif, le r e q u é r a n t avai t fo rmulé la m ê m e opinion. D a n s les deux cas, 

le p r ince avai t m a r q u é son to ta l désaccord avec lui. N é a n m o i n s , 

en d é c e m b r e 1993, il l 'avait n o m m é à la p rés idence du T r i b u n a l 

admin i s t ra t i f . La l e t t r e l i t igieuse é ta i t donc avan t tout p o u r le pr ince u n 

moyen d ' e x p r i m e r sa décep t ion et sa surpr i se devan t le fait q u e , m a l g r é un 

p r é c é d e n t c o m p r o m i s sur la con t roverse re la t ive à la c o m p é t e n c e de la C o u r 

cons t i tu t ionne l l e , le r e q u é r a n t avait d o n n é u n e conférence pub l ique sur la 

ques t ion , a lors qu ' i l devai t savoir q u e le p r ince ne pouvai t p a r t a g e r ses vues . 

38. Envoyée au domici le pr ivé du r e q u é r a n t , la l e t t r e du pr ince d a t é e d u 

27 février 1995 é ta i t u n e missive pe r sonne l l e non des t i née a u g r a n d publ ic . 

Il ne s 'agissai t pas d 'un ac te é t a t i q u e mais p lu tô t d 'une déc l a r a t i on 

e x p r i m a n t l ' i n ten t ion de p r e n d r e u n e décision u l t é r i e u r e m e n t . C e t t e 

l e t t r e n ' a pas d i r e c t e m e n t influé sur la s i tua t ion j u r i d i q u e du r e q u é r a n t . 

Celui-ci n ' a pas é té démis de ses fonct ions, et son act ivi té en t a n t q u e 

p r é s i d e n t du T r i b u n a l a d m i n i s t r a t i f n ' a en a u c u n e m a n i è r e é té en t r avée . 

A suppose r m ê m e que la l e t t r e du pr ince puisse ê t r e cons idérée c o m m e u n 

ac t e é t a t i q u e , la C o n v e n t i o n ne sera i t pas appl icable en l 'espèce. Dès lors 

q u e la sanc t ion cons is ta i t à refuser de n o m m e r encore le r e q u é r a n t à u n e 

fonction p u b l i q u e , elle n ' a enf re in t a u c u n des dro i t s de l ' in té ressé , pu i sque 

ni la légis la t ion i n t e r n e ni la Conven t ion ne consac ren t le droi t d ' ê t r e 

n o m m é à u n e te l le fonct ion. L 'a r t ic le 10 ne s ' app l ique pas lo r sque la 

ques t ion pr inc ipa le conce rne l 'accès à la fonction pub l ique . 

39. La C o m m i s s i o n souscri t pour l ' essent ie l au point de vue du 

r e q u é r a n t . Elle conclut q u e la décis ion de ne p lus le n o m m e r à a u c u n e 

fonction p u b l i q u e , e x p r i m é e pa r le pr ince d a n s sa l e t t r e du 27 février 
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1995, cons t i tua i t une ingé rence d a n s l 'exercice pa r l ' in té ressé du dro i t à la 

l iber té d ' express ion q u e lui g a r a n t i t l 'ar t ic le 10 de la C o n v e n t i o n . 

40. La C o u r e x a m i n e r a en p r e m i e r lieu l ' a r g u m e n t du G o u v e r n e m e n t 

selon l eque l l 'affaire po r t e e s s e n t i e l l e m e n t sur l 'accès à la fonction 

pub l ique , dro i t qui n 'es t pas g a r a n t i pa r la Conven t i on . 

4 1 . A cet éga rd , la C o u r rappe l le q u e le droi t d 'accès à la fonction 

pub l ique a é té d é l i b é r é m e n t omis de la Conven t i on . Le refus de n o m m e r 

q u e l q u ' u n fonc t ionnai re ne sau ra i t donc fonder en soi une p l a in t e sur le 

t e r r a i n de la Conven t ion . Il n ' e n ressor t pas pour a u t a n t q u ' u n e p e r s o n n e 

dés ignée c o m m e fonc t ionnai re ne puisse d é n o n c e r sa révoca t ion si celle-ci 

enfre in t l 'un des dro i t s g a r a n t i s pa r la Conven t ion . Les fonc t ionna i res ne 

s o r t e n t pas du c h a m p d 'app l ica t ion de cet i n s t r u m e n t . En ses ar t ic les 1 et 

14, la C o n v e n t i o n précise q u e « t ou t e p e r s o n n e re levan t de [la] 

j u r id i c t ion » des E t a t s c o n t r a c t a n t s doit j ou i r , « sans d is t inct ion 

a u c u n e », des dro i t s et l iber tés é n u m é r é s au T i t r e I. L 'a r t ic le 11 § 2 in 

fine, qu i p e r m e t aux E t a t s d ' a p p o r t e r des r e s t r i c t ions spécia les à 

l 'exercice des l iber tés de r é u n i o n et d ' assoc ia t ion des « m e m b r e s des 

forces a r m é e s , de la police ou de l ' a d m i n i s t r a t i o n de l 'E ta t », conf i rme au 

d e m e u r a n t q u ' e n règle g é n é r a l e les g a r a n t i e s de la C o n v e n t i o n s ' é t enden t 

aux fonc t ionna i res ( a r r ê t s G l a s e n a p p et Kosiek c. A l l e m a g n e du 28 août 

1986, sér ie A n° 104, p . 26, § 49, et n° 105, p . 20, § 35, et Vogt c. A l l e m a g n e 

du 26 s e p t e m b r e 1995, sér ie A n° 323, pp . 22-23, § 43) . 

42. Dès lors, le s t a t u t de fonc t ionna i re q u e le r e q u é r a n t avait ob t enu 

p a r sa n o m i n a t i o n c o m m e p rés iden t du T r i b u n a l a d m i n i s t r a t i f du 

L i e c h t e n s t e i n ne le pr ivai t pas de la p r o t e c t i o n de l 'ar t ic le 10. 

43 . P o u r savoir si ce t t e d isposi t ion a é té m é c o n n u e , il faut d ' abord 

r e c h e r c h e r si la m e s u r e l i t igieuse cons t i t ua i t u n e ingé rence dans 

l 'exercice de la l ibe r té d ' express ion - te l le q u ' u n e « fo rmal i t é , condi t ion, 

r e s t r i c t ion ou sanc t ion » - ou si elle se s i tua i t d a n s le c h a m p du droit 

d 'accès à la fonction pub l ique , non g a r a n t i , lui, p a r la Conven t ion . Pour 

r é p o n d r e , il y a lieu de p réc i se r la po r t ée de lad i te m e s u r e en rep laçan t 

c e t t e d e r n i è r e d a n s le con t ex t e des faits de la cause et de la législat ion 

p e r t i n e n t e ( a r r ê t s G l a s e n a p p et Kosiek p réc i t é s , p . 26, § 50, et p . 20, § 36). 

44. D a n s les affaires G l a s e n a p p et Kosiek , la C o u r avait analysé le 

c o m p o r t e m e n t des au to r i t é s c o m m e un refus d ' a d m e t t r e les in té ressés 

d a n s la fonct ion pub l ique faute d ' u n e des qual i f ica t ions r equ i ses . D an s 

l 'affaire Vogt , la C o u r , a p r è s avoir c o n s t a t é que la r e q u é r a n t e é ta i t 

fonc t ionnai re t i tu la i re depu i s février 1979, et avait é té s u s p e n d u e en août 

1986 puis r évoquée en 1987, a conclu qu ' i l y avait b ien eu ingé rence dans 

l 'exercice du droi t p ro t égé p a r l 'ar t icle 10 de la Conven t i on ( a r r ê t Vogt 

p réc i t é , p. 23, § 44) . En l 'espèce, la C o u r e s t i m e de m ê m e que l ' en t rée 

d a n s la fonct ion pub l ique n 'es t pas au c œ u r du p r o b l è m e qui lui est 

soumis . Le pr ince avai t c e r t e s soulevé la ques t i on du r e n o u v e l l e m e n t à 

l 'avenir d u m a n d a t du r e q u é r a n t en t a n t q u e p r é s i d e n t du T r i b u n a l 



350 ARRÊT WILLE c. LIECHTENSTEIN 

adminis t ra t i f , m a i s ses l e t t r e s à l ' in té ressé e x p r i m a i e n t pour l ' essent ie l 

u n e r é p r i m a n d e p o u r les op in ions qu ' i l avait a u p a r a v a n t e x p r i m é e s . 

45 . Le G o u v e r n e m e n t sou t i en t q u e la l e t t r e du 27 février 1995 ne 

faisait q u ' a n n o n c e r de m a n i è r e an t i c ipée u n e décis ion q u e le pr ince 

pouvai t p r e n d r e à l 'avenir ; il s 'agissai t donc d ' u n e missive pr ivée ne 

pouvan t passer p o u r u n e sanc t ion . 

46 . La C o u r r appe l l e à cet éga rd q u e la r esponsab i l i t é d 'un E t a t au 

t i t r e de la Conven t i on peu t ê t r e e n g a g é e p o u r les ac tes de tous ses 

o rganes , a g e n t s et fonc t ionna i res . C o m m e c'est g é n é r a l e m e n t le cas en 

droi t i n t e r n a t i o n a l , le r a n g de ceux-ci i m p o r t e peu , pu i sque les ac tes des 

p e r s o n n e s ag i s san t d a n s le cad re de leurs fonctions officielles sont en tout 

é t a t de cause i m p u t é s à l 'E ta t . En par t i cu l i e r , les obl iga t ions qu i 

i n c o m b e n t à l 'E ta t en ve r tu de la C o n v e n t i o n p e u v e n t ê t r e violées p a r 

t ou t e p e r s o n n e exe rçan t u n e fonction officielle qu i lui a é té confiée 

(affaire I r l ande c. R o y a u m e - U n i , r e q u ê t e n" 5310 /71 , r a p p o r t de la 

C o m m i s s i o n du 25 j a n v i e r 1976, A n n u a i r e 19, p . 758). 

47. La C o u r relève q u e la P r i n c i p a u t é de L i ech t ens t e in est une 

m o n a r c h i e cons t i t u t ionne l l e h é r é d i t a i r e , fondée sur la d é m o c r a t i e 

p a r l e m e n t a i r e ; le pouvoir de l 'E ta t a p p a r t i e n t au p r ince et au peup le et 

é m a n e de l 'un c o m m e de l ' au t r e , qui doivent l ' exercer c o n f o r m é m e n t aux 

disposi t ions de la C o n s t i t u t i o n (ar t ic le 2 de celle-ci). Le c h a p i t r e II de la 

C o n s t i t u t i o n définit divers pouvoirs souvera ins du pr ince , don t la 

n o m i n a t i o n des fonc t ionna i res de l 'E ta t (ar t ic le 11 de la C o n s t i t u t i o n ) . 

48 . La C o u r re lève par a i l leurs q u e le r e q u é r a n t fut n o m m é p ré s iden t 

du T r i b u n a l a d m i n i s t r a t i f du L i ech t ens t e in en d é c e m b r e 1993. Le 

27 février 1995, le p r ince de L i e c h t e n s t e i n l ' in forma pa r cou r r i e r de son 

i n t e n t i o n de re fuser de le n o m m e r encore à u n e fonction pub l ique d a n s 

l ' hypothèse où il se ra i t p roposé pa r le P a r l e m e n t ou tout a u t r e o r g a n e . 

La d é m a r c h e du pr ince - les pa r t i e s en conv iennen t - é ta i t mot ivée pa r le 

c o m p t e r e n d u fourni pa r le Liechtensteiner Volksblatt de la conférence sur la 

n a t u r e et les fonct ions d e la C o u r cons t i t u t ionne l l e du L i e c h t e n s t e i n 

d o n n é e pa r le r e q u é r a n t le 16 février 1995, au cours de laque l le 

l ' in té ressé avait n o t a m m e n t déc la ré q u ' e n m a t i è r e d ' i n t e r p r é t a t i o n de la 

C o n s t i t u t i o n , la c o m p é t e n c e de ladi te j u r i d i c t i on s ' é t enda i t a u x l i t iges 

p o r t a n t sur les pouvoirs du p r ince . Selon ce d e r n i e r , les opinions 

dé fendues pa r le r e q u é r a n t en f re igna ien t la C o n s t i t u t i o n , et l ' a t t i t ude 

a d o p t é e pa r l ' in té ressé à l ' égard de cet i n s t r u m e n t le r enda i t i nap t e à 

exe rce r u n e fonct ion pub l ique . Le pr ince conf i rma sa réso lu t ion de ne 

plus n o m m e r le r e q u é r a n t d a n s des l e t t r e s u l t é r i e u r e s des 4 avril et 2 j u i n 

1995, puis , pa r u n e missive du 17 avril 1997, il opposa f i na l emen t u n refus 

à la p ropos i t ion du P a r l e m e n t de r enouve le r le m a n d a t du r e q u é r a n t à la 

p ré s idence du T r i b u n a l adminis t ra t i f . La C o u r ne s au ra i t donc accuei l l i r 

l ' a r g u m e n t selon lequel les l e t t r e s du pr ince doivent ê t r e cons idé rées 

c o m m e de la c o r r e s p o n d a n c e pr ivée et non c o m m e des ac tes é t a t i q u e s . 
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49. S 'agissant d ' e x a m i n e r s'il y a eu a t t e i n t e au dro i t du r e q u é r a n t à la 

l iber té d ' expres s ion , la C o u r e s t i m e qu ' i l lui faut a x e r son e x a m e n su r la 

l e t t r e du pr ince d a t é e du 27 février 1995, laquel le e x p r i m a i t p o u r la 

p r e m i è r e fois les i n t en t i ons de son a u t e u r à l ' égard du r e q u é r a n t . 

Toutefo is , ce t t e m e s u r e doit ê t r e cons idérée à la l umiè r e des 

c o m m u n i c a t i o n s u l t é r i e u r e s du p r ince , conf i rmat ives desd i t e s i n t en t ions . 

50. Q u a n t a u c o n t e n u de la l e t t re l i t ig ieuse , la C o u r e s t ime qu ' i l y a eu 

ingé rence d ' une au to r i t é de l 'E ta t d a n s l 'exercice p a r le r e q u é r a n t de sa 

l iber té d ' express ion . La m e s u r e l i t ig ieuse a é té prise au mil ieu du m a n d a t 

du r e q u é r a n t à la p rés idence du T r i b u n a l a d m i n i s t r a t i f ; elle n ' é t a i t liée à 

a u c u n e p r o c é d u r e conc rè t e de r e c r u t e m e n t i m p l i q u a n t l ' appréc ia t ion de 

qual i f ica t ions pe r sonne l l e s . Il ressor t d e son libellé q u e le p r ince avait 

a r r ê t é sa condu i t e fu tu re à l ' égard du r e q u é r a n t d a n s le cad re de l 'un de 

ses pouvoirs souvera ins : celui de n o m m e r les fonc t ionna i res . En o u t r e , la 

l e t t r e en q u e s t i o n , b ien qu ' envoyée au domici le du r e q u é r a n t , m e n t i o n n a i t 

e x p r e s s é m e n t sa qua l i t é de p ré s iden t d u T r i b u n a l admin is t ra t i f . La 

m e s u r e en cause é m a n a i t donc d ' un o r g a n e qu i avai t c o m p é t e n c e pour 

agir c o m m e il l'a fait et don t les ac tes e n g a g e n t la r esponsab i l i t é du 

L i e c h t e n s t e i n en t a n t q u ' E t a t au r e g a r d de la Conven t ion . Il y a eu 

a t t e i n t e au dro i t du r e q u é r a n t d ' e x e r c e r sa l ibe r té d ' express ion dès lors 

q u e le p r ince , en c r i t i q u a n t le c o n t e n u du discours de l ' in té ressé , a fait 

c o n n a î t r e son in t en t ion de le s a n c t i o n n e r parce qu ' i l avait l i b r emen t 

e x p r i m é son opinion. L ' annonce pa r le p r ince de sa réso lu t ion de ne plus 

n o m m e r le r e q u é r a n t à a u c u n e fonction pub l ique t r adu i sa i t une 

r é p r i m a n d e pour la façon don t l ' in té ressé avai t p r é c é d e m m e n t usé de 

son dro i t à la l iber té d ' express ion ; elle a eu par a i l leurs un effet 

i nh ib i t eu r sur l 'exercice de ce droi t , pu i squ 'e l l e é ta i t de n a t u r e à 

d i s s u a d e r le r e q u é r a n t de fo rmu le r à l 'avenir des déc l a r a t i ons de la sor te . 

5 1 . Il s ' ensui t qu ' i l y a eu ingé rence d a n s l 'exercice pa r le r e q u é r a n t de 

son droi t à la l iber té d ' express ion tel qu ' i l est g a r a n t i pa r l 'ar t icle 10 § 1. 

B. J u s t i f i c a t i o n d e l ' i n g é r e n c e 

52. Pare i l l e ingé rence e m p o r t e violat ion de l 'ar t ic le 10, sauf si l'on 

peut é tab l i r qu 'e l l e é ta i t « p révue p a r la loi », d i r igée vers un ou 

p lus ieurs bu t s lég i t imes au r ega rd du p a r a g r a p h e 2 et « nécessa i re , dans 

u n e société d é m o c r a t i q u e », p o u r les a t t e i n d r e . 

/. « Prévue par la loi » et but légitime 

53 . Le r e q u é r a n t sou t i en t q u e l ' ingérence l i t igieuse é ta i t d é p o u r v u e de 

base léga le e n d ro i t i n t e r n e . En pa r t i cu l i e r , il lui é ta i t impossible de 

prévoir que la r éac t ion du pr ince à son discours p r e n d r a i t la forme d ' une 
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sanc t ion auss i grave et lourde de conséquences . P a r a i l leurs , l ' ingérence 

ne poursu iva i t a u c u n but l ég i t ime . 

54. Selon le G o u v e r n e m e n t , l ' i ngérence , à la suppose r é tab l i e , se 

jus t i f ia i t d u fait de la viola t ion p a r l ' in té ressé des règ les de condu i t e d e s 

m a g i s t r a t s et du s e r m e n t qu ' i l avai t p r ê t é en ve r tu du droi t 

l i ech tens te ino i s , pa r lequel il avait n o t a m m e n t j u r é loyauté au pr ince et 

obé issance à la C o n s t i t u t i o n et a u x lois. De plus , l ' ingérence visait 

à m a i n t e n i r l ' o rdre publ ic , à renforcer la s tab i l i té civile et à p r é s e r v e r 

l ' i ndépendance et l ' impar t i a l i t é de l a j u s t i c e . 

55. Q u a n t à la jus t i f ica t ion de l ' a t t e in t e au droi t du r e q u é r a n t à la 

l iber té d ' express ion , la C o m m i s s i o n a e s t imé q u e la ques t ion c e n t r a l e 

é ta i t de d é t e r m i n e r si l ' ingérence é ta i t « nécessa i r e , d a n s u n e société 

d é m o c r a t i q u e ». C o m p t e t enu de sa conclusion au sujet de c e t t e 

t ro i s i ème condi t ion , elle n ' a pas j u g é ut i le d ' e x a m i n e r si les d e u x 

p r e m i è r e s ava ien t é t é r e spec t ée s . 

56. A suppose r q u e l ' ingérence fût p révue p a r la loi et qu 'e l l e 

poursuivî t un bu t l ég i t ime , c o m m e le sou t ien t le G o u v e r n e m e n t , la C o u r 

e s t i m e qu ' e l l e n ' é t a i t pas « nécessa i re , d a n s u n e socié té d é m o c r a t i q u e », 

pour les ra isons i nd iquées c i -après . 

2. « Nécessaire, dans une société démocratique » 

57. Le r e q u é r a n t a l lègue que la m e s u r e i nc r iminée a po r t é à son droi t 

à la l iber té d ' express ion une a t t e i n t e qu i ne peu t se jus t i f i e r au r ega rd du 

p a r a g r a p h e 2 de l 'ar t ic le 10, pu isqu 'e l le n ' é ta i t pas « nécessa i re , d a n s une 

société d é m o c r a t i q u e ». 

58 . La C o m m i s s i o n p a r t a g e c e t t e opin ion , q u e le G o u v e r n e m e n t 

con t e s t e . 

59. Le G o u v e r n e m e n t sou t i en t q u e l 'ar t icle 10 § 2 accorde aux E t a t s 

une a m p l e m a r g e d ' app réc i a t i on p o u r déc ider si un c o m p o r t e m e n t 

pol i t ique est c o m p a t i b l e ou non avec la « d ign i t é de la fonction 

jud ic i a i r e ». Il a exp l iqué à l ' aud ience q u e lo r squ 'on a t t e i n t u n c e r t a i n 

r a n g d a n s la fonction pub l ique , e x p r i m e r son désaccord avec ceux qu i on t 

le pouvoir de n o m m e r , r e c o n d u i r e d a n s leurs fonctions ou r év o q u e r des 

h a u t s fonc t ionna i res , y compr i s des (hau t s ) m a g i s t r a t s , c o m p o r t e un 

ce r t a in r i sque , connu de tous les i n t é r e s sé s et non cons idéré à ce j o u r 

c o m m e u n e viola t ion des dro i t s d e l ' h o m m e . D e p a r sa n a t u r e , t ou t e 

cha rge jud ic i a i r e obl igera i t son d é t e n t e u r à faire p reuve de b e a u c o u p de 

r e t e n u e en m a t i è r e de déc l a r a t i ons pub l iques à conno t a t i on pol i t ique . 

60. Le G o u v e r n e m e n t e s t ime q u e , lors de sa conférence sur les 

fonctions d e la C o u r cons t i t u t ionne l l e d u L i ech t ens t e in , le r e q u é r a n t a 

formulé u n e d é c l a r a t i o n po l i t ique su je t te à con t rove r se et cons t i tu t ive 

d 'une provocat ion , subt i le mais rée l le , v isant l 'un des souvera ins du 

L iech tens t e in . Le r e q u é r a n t n ' i gnora i t pas q u e sa déc la ra t ion a f f i rmant 
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la c o m p é t e n c e de la C o u r cons t i tu t ionne l l e p o u r t r a n c h e r en cas de 

litige e n t r e le pr ince et le P a r l e m e n t con t red i sa i t l 'opinion du pr ince -

é tayée p a r le t ex t e de la C o n s t i t u t i o n - selon laque l le le souvera in 

bénéficiai t d ' une i m m u n i t é de ju r id ic t ion absolue . D ' a p r è s le 

G o u v e r n e m e n t , le r e q u é r a n t a é té invité à d o n n e r u n e conférence en sa 

qua l i t é de m a g i s t r a t et a profi té de la c i r cons tance p o u r faire 

p u b l i q u e m e n t é t a t de ses p r o p r e s convict ions pol i t iques et j u r i d i q u e s , 

é b r a n l a n t ainsi la confiance du public d a n s l ' i n d é p e n d a n c e et 

l ' impar t i a l i t é de la j u s t i c e . 

61 . La C o u r rappe l le q u e d a n s son a r r ê t Vogt p réc i t é (pp . 25-26, § 52), 

elle a r é s u m é c o m m e suit les p r inc ipes f o n d a m e n t a u x qui se d é g a g e n t de 

sa j u r i s p r u d e n c e re la t ive à l 'ar t ic le 10 : 

i. La l iber té d ' express ion cons t i tue l 'un des f o n d e m e n t s essent ie ls 

d 'une société d é m o c r a t i q u e , l 'une des condi t ions p r i m o r d i a l e s de son 

p rog rès et de l ' é p a n o u i s s e m e n t de chacun . Sous rése rve du p a r a g r a p h e 2, 

elle vau t non s e u l e m e n t pour les « in fo rmat ions » ou « idées » accueil l ies 

avec faveur ou cons idé rées c o m m e inoffensives ou indi f fé ren tes , mais 

aussi p o u r celles qui h e u r t e n t , c h o q u e n t ou i n q u i è t e n t : ainsi le veulen t 

le p l u r a l i s m e , la t o l é r ance et l ' espr i t d ' o u v e r t u r e sans lesquels il n ' e s t pas 

de « société d é m o c r a t i q u e ». Tel le q u e la consacre l 'ar t icle 10, elle est 

assor t ie d ' excep t ions qu i appe l l en t toutefois u n e i n t e r p r é t a t i o n é t ro i t e , 

et le besoin de la r e s t r e i n d r e doit se t rouver é tab l i de m a n i è r e 

conva incan te . 

ii. L 'adject i f « nécessa i re », au sens de l 'ar t icle 10 § 2, imp l ique un 

« besoin social i m p é r i e u x ». Les E t a t s c o n t r a c t a n t s j ou i s s en t d 'une 

ce r t a ine m a r g e d ' app réc i a t ion pour j u g e r de l ' ex is tence d 'un tel 

besoin, ma i s elle se double d ' un con t rô le e u r o p é e n p o r t a n t à la fois sur la 

loi et sur les décis ions qui l ' app l iquen t , m ê m e q u a n d elles é m a n e n t d 'une 

ju r id ic t ion i n d é p e n d a n t e . La C o u r a donc c o m p é t e n c e p o u r s t a t u e r en 

d e r n i e r lieu su r le point de savoir si u n e « res t r ic t ion » se concilie avec la 

l iber té d ' express ion q u e p ro t ège l 'a r t ic le 10. 

iii. La C o u r n ' a po in t pour t âche , lo rsqu 'e l le exe rce son con t rô le , de se 

s u b s t i t u e r aux ju r id i c t ions i n t e r n e s c o m p é t e n t e s , mais de vérifier sous 

l 'angle de l 'ar t icle 10 les décisions qu 'e l les ont r e n d u e s en ve r tu de leur 

pouvoir d ' app réc i a t ion . Il ne s 'ensui t p a s qu 'e l le doive se b o r n e r à 

r e c h e r c h e r si l 'Eta t d é f e n d e u r a usé de ce pouvoir de b o n n e foi, avec soin 

et de façon r a i sonnab le : il lui faut cons idé re r l ' i ngérence l i t igieuse à la 

l umiè r e de l ' ensemble de l 'affaire pour d é t e r m i n e r si elle é tai t 

« p r o p o r t i o n n é e au bu t l ég i t ime poursuivi » et si les moti fs invoqués par 

les a u t o r i t é s na t i ona l e s p o u r la jus t i f ie r a p p a r a i s s e n t « p e r t i n e n t s et 

suff isants ». Ce fa isant , la C o u r doi t se convaincre q u e les au to r i t é s 

na t i ona l e s ont app l iqué des règles conformes aux pr inc ipes consacrés à 

l 'ar t icle 10 et ce, de surcro î t , en se fondant sur une appréc i a t ion 

accep tab le des faits p e r t i n e n t s . 
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62. D a n s le m ê m e a r r ê t , la C o u r a déc la ré : 

« C e s pr inc ipes s 'appl iquent é g a l e m e n t aux m e m b r e s d e la fonct ion publ ique : s'il 

apparaî t l é g i t i m e pour l 'Etat de s o u m e t t r e ces dern iers , en raison de leur s ta tu t , à une 

ob l iga t ion de réserve , il s'agit n é a n m o i n s d' individus qui , à ce t i tre, bénéf ic ient d e la 

protec t ion de l 'article 10 de la C o n v e n t i o n . Il revient donc à la C o u r , e n t e n a n t c o m p t e 

d e s c i rcons tances de c h a q u e affaire, de rechercher si un j u s t e équi l ibre a é té re spec te 

e n t r e le droit f o n d a m e n t a l de l ' individu à la l iberté d 'express ion et l ' intérêt l é g i t i m e 

d'un Etat d é m o c r a t i q u e à ve i l ler à ce q u e sa fonct ion publ ique œ u v r e aux fins é n o n c é e s 

à l 'article 10 § 2. En e x e r ç a n t ce contrô le , la C o u r doit tenir c o m p t e du fait q u e , q u a n d la 

l iberté d 'express ion d e s fonct ionnaires se trouve e n j e u , les « devoirs et responsabi l i t é s » 

v i sés à l 'article 10 § 2 revê tent u n e i m p o r t a n c e part icu l ière qui jus t i f i e de la i sser a u x 

a u t o r i t é s na t iona le s une c e r t a i n e m a r g e d 'appréc iat ion pour j u g e r si l ' ingérence 

d é n o n c é e est p r o p o r t i o n n é e au but m e n t i o n n é plus haut . » (p. 26, § 53 ; voir é g a l e m e n t 

l 'arrêt A h m e d et a u t r e s c. R o y a u m e - U n i du 2 s e p t e m b r e 1998, Recueil des arrêts et décisions 

1 9 9 8 - V I , p . 2378 , § 5 6 ) 

63. Pour a p p r é c i e r si la m e s u r e pr i se p a r le pr ince en réac t ion à la 

déc l a r a t i on faite p a r le r e q u é r a n t lors de sa conférence du 16 février 1995 

r éponda i t à un « besoin social i m p é r i e u x » et é ta i t « p r o p o r t i o n n é e au but 

l ég i t ime poursuivi », la C o u r doi t l ' e x a m i n e r à la l u m i è r e de l ' ensemble de 

l 'affaire. Elle a t t a c h e r a une i m p o r t a n c e pa r t i cu l i è r e à la fonction occupée 

p a r le r e q u é r a n t , à sa déc l a ra t ion , aux c i rcons tances d a n s lesquel les celle-

ci a é t é fo rmulée et à la r éac t ion qu 'e l l e a p rovoquée . 

64. Le r e q u é r a n t fut n o m m é p rés iden t du T r i b u n a l a d m i n i s t r a t i f 

en d é c e m b r e 1993 et il exerça i t ce t t e fonction lorsqu' i l d o n n a sa 

conférence le 16 février 1995. Dès lors q u e l ' in té ressé é ta i t à l ' époque un 

m a g i s t r a t de hau t r a n g , la C o u r doit t en i r c o m p t e d u fait q u e , q u a n d la 

l iber té d ' express ion de p e r s o n n e s occupan t u n e telle posi t ion se t rouve en 

j e u , les « dro i t s et r esponsab i l i t é s » visés à l 'ar t icle 10 § 2 r e v ê t e n t u n e 

i m p o r t a n c e pa r t i cu l i è r e ; en effet, on est en droi t d ' a t t e n d r e des 

fonc t ionna i res de l 'ordre jud ic ia i r e qu ' i ls u s e n t de leur l iber té 

d ' express ion avec r e t e n u e c h a q u e fois q u e l ' au to r i t é et l ' impar t i a l i t é du 

pouvoir j ud ic i a i r e sont suscept ib les d ' ê t r e mises en cause . La C o u r n ' e n 

e s t i m e pas moins q u e tou t e a t t e i n t e à la l iber té d ' express ion d 'un 

m a g i s t r a t d a n s la s i t ua t ion du r e q u é r a n t appel le de sa p a r t un e x a m e n 

a t tent i f . 

65. Q u a n t à la conférence d o n n é e pa r le r e q u é r a n t le 16 février 1995, 

la C o u r relève qu 'e l le s ' inscrivait d a n s une sér ie de conférences 

un ive r s i t a i r e s su r des ques t i ons de c o m p é t e n c e cons t i tu t ionne l l e et de 

dro i t s f o n d a m e n t a u x , o rgan i sées dans les locaux d 'un ins t i tu t de 

r e c h e r c h e s du L i e c h t e n s t e i n ( p a r a g r a p h e 8 c i -dessus) . L 'exposé du 

r e q u é r a n t c o m p o r t a i t u n e déc l a r a t i on sur la c o m p é t e n c e conférée à la 

C o u r cons t i tu t ionne l l e p a r l 'ar t icle 112 de la C o n s t i t u t i o n du 

L iech t ens t e in . L ' i n t é r e s sé e s t ima i t que le t e r m e « g o u v e r n e m e n t » 

ut i l isé dans ce t t e d isposi t ion incluai t le p r ince , opinion a p p a r e m m e n t en 

conflit avec le pr inc ipe selon leque l le p r ince j ou i t d ' une i m m u n i t é de 
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j u r id i c t ion vis-à-vis des t r i b u n a u x du L i e c h t e n s t e i n ( p a r a g r a p h e s 24 

et 29) . 

66. P o u r le r e q u é r a n t , ce t t e déc l a ra t ion é ta i t un s imple c o m m e n t a i r e , 

fait p a r un un ive r s i t a i r e , sur l ' i n t e rp r é t a t i on à d o n n e r à l 'ar t icle 112 de la 

C o n s t i t u t i o n . P o u r le G o u v e r n e m e n t , en r evanche , si la déc l a r a t i on se 

p r é s e n t a i t c o m m e une obse rva t ion p a r f a i t e m e n t n e u t r e su r le p lan 

j u r i d i q u e , elle revê ta i t pa r essence un c a r a c t è r e t r è s po l i t ique , a t t a q u a i t 

l 'ordre cons t i t u t ionne l ex i s tan t et n ' é t a i t pas compa t ib l e avec la fonct ion 

pub l ique q u ' e x e r ç a i t le r e q u é r a n t à l ' époque . 

67. La C o u r a d m e t que , dès l ' ins tan t où elle por ta i t sur c e r t a i n s poin ts 

de droi t cons t i t u t ionne l , et plus p a r t i c u l i è r e m e n t sur la ques t i on de savoir 

si l 'un des souvera ins de l 'E ta t é ta i t soumis à la j u r i d i c t i on d ' un t r i buna l 

cons t i t u t ionne l , la conférence du r e q u é r a n t avait f o rcémen t des 

impl ica t ions pol i t iques . Elle e s t ime que , pa r l eur n a t u r e m ê m e , les 

ques t ions de droi t cons t i t u t i onne l ont pare i l les impl ica t ions . Elle 

cons idère toutefois q u ' à lui seul cet é l é m e n t ne pouvai t c o n s t i t u e r p o u r le 

r e q u é r a n t un mot i f de s ' abs ten i r de fo rmule r des c o m m e n t a i r e s su r le 

sujet. Elle observe au d e m e u r a n t q u e lors de la p r é s e n t a t i o n en 1991 d ' un 

projet de loi v isant à modif ier la loi sur la C o u r cons t i t u t ionne l l e , le 

g o u v e r n e m e n t du L i e c h t e n s t e i n avai t , d a n s ses c o m m e n t a i r e s expl icat i fs , 

e x p r i m é u n e opinion s imi la i re , à laque l le le pr ince s 'étai t opposé ma i s qui 

avait é té app rouvée p a r le P a r l e m e n t , q u o i q u e s e u l e m e n t à la ma jo r i t é 

( p a r a g r a p h e 30 c i -dessus) . L'avis émis p a r le r e q u é r a n t ne sau ra i t passe r 

pour un propos indéfendab le puisqu ' i l é ta i t p a r t a g é p a r un n o m b r e 

cons idérab le de p e r s o n n e s au L i ech t ens t e in . En o u t r e , r ien ne p e r m e t de 

d i re q u ' a u cours de sa conférence le r e q u é r a n t ait c o m m e n t é des affaires 

en cours , s é v è r e m e n t c r i t iqué des p e r s o n n e s ou des ins t i tu t ions pub l iques , 

ou injurié des h a u t s fonc t ionna i res ou le p r ince . 

68. En ce qu i conce rne la r éac t ion de ce de rn i e r , la C o u r observe 

qu 'e l le a consis té à a n n o n c e r son in t en t ion de refuser de r e n o m m e r le 

r e q u é r a n t à une fonction pub l ique si l ' in té ressé vena i t de n o u v e a u à ê t r e 

proposé pa r le P a r l e m e n t ou tou t a u t r e o r g a n e . Le pr ince e s t i m a i t q u e la 

déc l a ra t ion du r e q u é r a n t enfre ignai t c l a i r emen t la C o n s t i t u t i o n . D a n s ce 

c o n t e x t e , il m e n t i o n n a i t é g a l e m e n t u n litige pol i t ique qui l 'avait opposé 

au g o u v e r n e m e n t du L i ech t ens t e in en oc tobre 1992 et , pour conc lu re , il 

r ep rocha i t au r e q u é r a n t , m e m b r e du g o u v e r n e m e n t à ladi te é p o q u e e t 

p ré s iden t du T r i b u n a l a d m i n i s t r a t i f du L iech tens t e in depu i s 1993, de ne 

pas s ' e s t imer lié p a r la C o n s t i t u t i o n . P o u r le p r ince , l ' a t t i t ude du 

r e q u é r a n t vis-à-vis de la C o n s t i t u t i o n le r e n d a i t i nap t e à e x e r c e r u n e 

fonction pub l ique ( p a r a g r a p h e 11 c i -dessus) . 

69. La r éac t ion du pr ince se fondait sur des conclusions g é n é r a l e s 

t i rées de la condu i t e q u e le r e q u é r a n t avait a d o p t é e lorsqu ' i l é ta i t 

m e m b r e du g o u v e r n e m e n t , n o t a m m e n t à l 'occasion du dif férend 

pol i t ique de 1992, et de sa brève déc l a ra t ion , telle q u e la p resse en 
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avait r e n d u c o m p t e , sur u n e ques t i on cons t i t u t ionne l l e préc ise , mais 

su je t t e à con t rove r se , de c o m p é t e n c e jud ic i a i r e . Il n ' a é té fait m e n t i o n 

d ' a u c u n inc ident la issant suppose r q u e l 'opinion e x p r i m é e p a r le 

r e q u é r a n t lors de sa conférence a eu des r épe rcuss ions sur l 'exercice de 

son m a n d a t d e p ré s iden t d u T r i b u n a l a d m i n i s t r a t i f ou su r t o u t e a u t r e 

p r o c é d u r e p e n d a n t e ou i m m i n e n t e . P a r a i l leurs , le G o u v e r n e m e n t n ' a 

invoqué a u c u n e x e m p l e d é m o n t r a n t que le r e q u é r a n t a u r a i t agi de 

m a n i è r e r é p r é h e n s i b l e d a n s le cad re ou en d e h o r s de ses fonctions 

jud ic i a i r e s . 

70. A la l u m i è r e des faits de la cause , la C o u r e s t ime q u e si les ra isons 

avancées p a r le G o u v e r n e m e n t p o u r jus t i f ie r l ' a t t e i n t e au droi t du 

r e q u é r a n t à la l iber té d ' express ion sont p e r t i n e n t e s , el les ne suffisent pas 

à d é m o n t r e r q u e l ' ingérence l i t ig ieuse é ta i t « nécessa i re , d a n s u n e société 

d é m o c r a t i q u e ». M ê m e si l 'on a d m e t u n e c e r t a i n e m a r g e d ' app réc i a t ion , 

la r éac t ion du pr ince n ' é t a i t pas p r o p o r t i o n n é e au bu t r e c h e r c h é . P a r t a n t , 

la C o u r conclut à la viola t ion de l 'ar t icle 10 de la Conven t i on . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 D E LA C O N ­
V E N T I O N 

71 . Le r e q u é r a n t a l lègue qu ' i l ne d isposai t d ' a u c u n recours effectif, 

judic ia i re ou a u t r e , qu i lui eû t p e r m i s de c o n t e s t e r la r éac t i on du pr ince à 

l 'opinion qu ' i l avai t e x p r i m é e lors de sa conférence . Il invoque l 'ar t icle 13 

de la Conven t ion , ainsi libellé : 

« T o u t e p e r s o n n e dont les dro i t s et l ibertés r e c o n n u s clans la (...) C o n v e n t i o n ont é t é 

v io lés , a droit à l'octroi d'un recours effect i f devant u n e ins tance na t iona le , alors m ê m e 

(pie la v io la t ion aurait é t é c o m m i s e par des p e r s o n n e s ag i s sant d a n s l 'exercice de leurs 

fonct ions off ic ie l les . » 

72. Le G o u v e r n e m e n t c o m b a t ce t t e t h è s e , sou l ignan t qu ' i l existe un 
recours don t le r e q u é r a n t n ' a pas usé . 

A l ' aud ience , il a déc la ré q u e , vu la j u r i s p r u d e n c e de la C o u r 

cons t i t u t ionne l l e , il y ava i t de for tes chances q u e la h a u t e j u r id i c t ion 

e s t i m â t q u e les o rganes don t les décis ions pouva ien t ê t r e a t t a q u é e s 

devan t elle en ve r tu de l 'ar t icle 23 de la loi sur la C o u r cons t i tu t ionne l l e 

c o m p r e n a i e n t non s e u l e m e n t les t r i b u n a u x et les au to r i t é s 

a d m i n i s t r a t i v e s , mais aussi le P a r l e m e n t . Le r e q u é r a n t a u r a i t donc 

disposé d ' un recours effectif au sens de l 'ar t icle 13 de la Conven t ion , 

puisqu ' i l a u r a i t pu et dû c o n t e s t e r le fait q u e le P a r l e m e n t n 'ava i t pas 

ins is té p o u r qu ' i l fût n o m m é à la p r é s idence d u T r i b u n a l adminis t ra t i f . 

73. Le r e q u é r a n t aff irme q u a n t à lui q u e p o u r saisir la C o u r 

cons t i t u t ionne l l e sur le f o n d e m e n t de l 'ar t ic le 23 de la loi c o n c e r n a n t 

c e t t e ju r id i c t ion , il faut q u e la décis ion a t t a q u é e é m a n e d ' un t r i buna l ou 

d ' u n e a u t o r i t é a d m i n i s t r a t i v e . O r le p r ince ne sera i t ni l 'un ni l ' au t r e . 



ARRÊT WILLE <. LIECHTENSTEIN 357 

74. La C o m m i s s i o n p a r t a g e l 'avis du r e q u é r a n t . Elle e s t i m e que le 

G o u v e r n e m e n t n ' a pas réuss i à d é m o n t r e r qu ' i l exis ta i t en droi t 

l i ech tens te ino is un recours effectif, en p r a t i q u e c o m m e en dro i t , qu i eût 

p e r m i s au r e q u é r a n t d e se p l a ind re d ' u n e violat ion de l 'ar t icle 10 de la 

Conven t ion . Pour ce qui est de la possibi l i té de saisir la C o u r 

cons t i tu t ionne l l e , en pa r t i cu l i e r , il n ' a cité a u c u n cas où elle a u r a i t é té 

ut i l isée avec succès d a n s u n e affaire a n a l o g u e à celle ici e x a m i n é e . 

75. Selon la j u r i s p r u d e n c e c o n s t a n t e de la C o u r , l 'ar t icle 13 exige un 

recours i n t e r n e pour les seules p la in te s q u e l 'on peu t e s t imer 

« dé fendab les » au r e g a r d de la Conven t i on ( a r r ê t Boyle et Rice 

c. R o y a u m e - U n i du 27 avril 1988, série A n" 131, p . 23, § 52, et a r r ê t Powell 

et Rayne r c. R o y a u m e - U n i d u 21 février 1990, sér ie A n" 172, p . 14, § 31). 

L 'a r t ic le 13 g a r a n t i t l ' exis tence e n d r o i t i n t e r n e d ' un recours p e r m e t t a n t de 

s'y prévalo i r des dro i t s et l iber tés de la Conven t ion , tels qu ' i l s p e u v e n t s'y 

t rouver consacrés . C e t t e d ispos i t ion a donc pour conséquence d ' ex iger un 

recours i n t e r n e hab i l i t an t « l ' ins tance na t iona l e c o m p é t e n t e » à conna î t r e 

du c o n t e n u du gr ief fondé sur la Conven t i on et à offrir le r e d r e s s e m e n t 

a p p r o p r i é , m ê m e si les E t a t s c o n t r a c t a n t s j ou i s sen t d ' une c e r t a i n e m a r g e 

d ' app réc i a t i on q u a n t à la m a n i è r e de se con fo rmer aux obl iga t ions q u e leur 

fait ce t t e disposi t ion. Le recours exigé pa r l 'ar t ic le 13 doit ê t r e « effect i f» 

en p r a t i q u e c o m m e en droi t ( a r r ê t M e n t e § et a u t r e s c. T u r q u i e du 

28 n o v e m b r e 1997,Recueil 1997-VIII, p . 2715, § 89). 

76. Vu la conclusion figurant au p a r a g r a p h e 70 ci-dessus, la condi t ion 

de « dé fendab i l i t é » du moyen en ques t ion se t rouve r emp l i e (a r rê t 

V e r e i n i g u n g d e m o k r a t i s c h e r So lda t en Ö s t e r r e i c h s et Gub i c. A u t r i c h e du 

19 d é c e m b r e 1994, série A n" 302, p . 20, § 53). 

77. Q u a n t à l ' a r g u m e n t du G o u v e r n e m e n t selon lequel le r e q u é r a n t 

au ra i t dû se p l a ind re à la C o u r cons t i tu t ionne l l e de ce q u e le P a r l e m e n t 

n 'avai t pas ins is té p o u r faire valoir son droi t de p ropose r la c a n d i d a t u r e de 

l ' in té ressé à la p ré s idence du T r i b u n a l adminis t ra t i f , il suffit de cons t a t e r 

q u e le gr ief du r e q u é r a n t t i ré de l 'ar t ic le 10 po r t a i t sur des ac tes du pr ince 

et non du P a r l e m e n t . O r le G o u v e r n e m e n t n ' a pas é tab l i l ' ex is tence dans 

la j u r i s p r u d e n c e de la C o u r cons t i tu t ionne l l e , depu i s l ' i n s t au ra t i on de 

ce t t e j u r id i c t ion en 1925, d ' une décision a d m e t t a n t la recevabi l i té d 'un 

recours dir igé con t r e le p r ince . Il n ' a donc pas d é m o n t r é q u ' u n tel 

r ecours a u r a i t é té effectif. 

78. Dès lors, le r e q u é r a n t a é g a l e m e n t é t é v ic t ime d ' u n e violat ion de 

l 'ar t icle 13. 

III. SUR LA V I O L A T I O N DE L 'ARTICLE 6 DE LA C O N V E N T I O N ET 

DE L 'ARTICLE 14 C O M B I N É AVEC L 'ARTICLE 10 

79. Devan t la C o m m i s s i o n , le r e q u é r a n t a s o u t e n u en o u t r e qu' i l 

n 'avai t pas eu accès à un t r i buna l p o u r dé fendre sa r é p u t a t i o n et 
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d e m a n d e r q u e ses dro i t s pe r sonne l s , n o t a m m e n t son pos te et sa c a r r i è r e 

profess ionnel le , soient p ro t égés con t re les déc l a r a t i ons du pr ince . Il 

invoquai t l 'ar t icle 6 § 1 de la Conven t ion , don t la p a r t i e p e r t i n e n t e se lit 

ainsi : 

« T o u t e p e r s o n n e a droit à ce q u e sa cause soit e n t e n d u e é q u i t a b l c m e n t , 

p u b l i q u e m e n t et d a n s un dé la i ra i sonnable , par un tribunal i n d é p e n d a n t et impart ia l , 

é tabl i par la loi, qui déc idera , soit des c o n t e s t a t i o n s sur ses droi ts et ob l iga t ions de 

carac tère civil , soit du b ien- fondé de tou te accusa t ion en m a t i è r e p é n a l e d ir igée contre 

el le (...) » 

80. D e v a n t la C o m m i s s i o n , le r e q u é r a n t a é g a l e m e n t a l l égué q u ' e n 

ra ison de son opinion sur u n e ques t i on j u r i d i q u e pa r t i cu l i è r e il se 

h e u r t a i t à des obs tac les pour accéder à la fonction pub l ique . Il invoquai t 

l 'ar t icle 14 de la Conven t i on combiné avec l 'ar t ic le 10. L 'a r t ic le 14 de la 

C o n v e n t i o n est ainsi libellé : 

« La j o u i s s a n c e des droits et l ibertés r e c o n n u s dans la (...) C o n v e n t i o n doit ê tre 

a s s u r é e , sans d i s t inc t ion a u c u n e , fondée n o t a m m e n t sur le s e x e , la race , la cou leur , la 

l a n g u e , la re l ig ion, les op in ions po l i t iques ou t o u t e s autres op in ions , l 'origine na t iona le 

ou soc ia le , l ' appartenance à u n e minor i t é n a t i o n a l e , la for tune , la n a i s s a n c e ou t o u t e 

autre s i tua t ion . » 

81 . En ce qui conce rne le gr ief t i ré de l 'ar t icle 6, la C o m m i s s i o n a j u g é 

ind iqué de l ' e x a m i n e r sous l 'angle de l 'obl igat ion plus g é n é r a l e , q u e 

l 'ar t ic le 13 fait peser sur les E t a t s , d'offrir un recours effectif p e r m e t t a n t 

de se p l a i n d r e de violat ions de la Conven t i on . Elle a conclu qu ' i l n 'y avait 

pas lieu de r e c h e r c h e r si l 'ar t ic le 6 avai t é té m é c o n n u . Q u a n t au gr ief 

fondé sur l 'ar t icle 14, la C o m m i s s i o n , à la l umiè r e de ses conclusions 

c o n c e r n a n t l 'ar t icle 10, a e s t imé q u ' a u c u n e ques t ion d i s t inc te ne se 

posai t sous l 'angle de l 'ar t ic le 14 combiné avec l 'ar t ic le 10. 

82. Le r e q u é r a n t n ' a pas r é i t é r é ces do léances devan t la C o u r , qu i 

n ' ape rço i t pas la nécess i té de les e x a m i n e r d'office. 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

83. Le r e q u é r a n t sollicite u n e sa t is fact ion équ i t ab l e sur le f ondemen t 

de l 'ar t icle 41 de la Conven t ion , aux t e r m e s d u q u e l : 

« Si la C o u r déc lare qu'i l y a eu v io la t ion de la C o n v e n t i o n ou de ses Protoco les , et si le 

droit in terne de la H a u t e Part ie c o n t r a c t a n t e ne p e r m e t d'effacer q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s de c e t t e v io lat ion, la C o u r accorde à la part ie l é sée , s'il y a l i eu , une 

sa t i s fac t ion équ i tab le . » 

A. D o m m a g e s 

84. Le r e q u é r a n t r é c l a m e p o u r d o m m a g e m a t é r i e l u n e i n d e m n i t é de 

25 000 francs suisses ( C H F ) censée c o m p e n s e r la p e r t e f inancière qu' i l dit 
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avoir subie du fait de la m e s u r e i nc r iminée . Il fait valoir q u e , 

c o n t r a i r e m e n t à ses p r é d é c e s s e u r s , il ne s 'est vu offrir a u c u n poste 

r é m u n é r é d a n s les mi l ieux économiques du L iech tens t e in . 

85. Le G o u v e r n e m e n t s 'élève con t r e ce t t e p r é t e n t i o n . 

86 . La C o u r e s t i m e qu ' i l n ' a pas é té é tabl i un lien de causa l i t é suffisant 

e n t r e le d o m m a g e al légué et la violat ion de la C o n v e n t i o n c o n s t a t é e par 

el le. Dès lors, elle ne peu t accueil l i r c e t t e d e m a n d e de r é p a r a t i o n . 

87. Le r e q u é r a n t r éc l ame pa r a i l leurs 30 000 C H F p o u r pré judice 

m o r a l . Il sou t i en t q u e les d é c l a r a t i o n s du pr ince é t a i en t e x t r ê m e m e n t 

b l e s san t e s et qu 'e l les ont nui à sa r é p u t a t i o n . 

88. Le G o u v e r n e m e n t c o m b a t é g a l e m e n t ce t t e r evend ica t ion . 

89. La C o u r e s t ime pouvoir cons idé re r q u e les faits de la cause on t é té 

source de désa r ro i p o u r le r e q u é r a n t . S t a t u a n t en é q u i t é , elle lui a l loue 

10 000 C H F à ce t i t r e . 

B . F r a i s e t d é p e n s 

90. Q u a n t aux frais et d é p e n s occas ionnés p a r sa r e p r é s e n t a t i o n 

d e v a n t les o r g a n e s de la Conven t ion , le r e q u é r a n t r é c l a m e la s o m m e 

globale de 91 014,05 C H F , soit 44 927,20 C H F p o u r M' Kiev et 

46 086,85 C H F pour M' Seeger . 

9 1 . Le G o u v e r n e m e n t ne s 'oppose pas à ce t t e d e m a n d e . 

92. La C o u r j u g e r a i sonnab le le t a u x ho ra i r e p r a t i q u é pour la 

p r o c é d u r e suivie à S t r a s b o u r g . C o n s i d é r a n t que deux aud iences ont é té 

t e n u e s en l 'espèce, l 'une devan t la C o m m i s s i o n , l ' au t r e devan t la C o u r , 

elle e s t i m e é g a l e m e n t q u e le n o m b r e d ' h e u r e s fac turé n 'es t pas excessif. 

Aussi accorde- t -e l le en to ta l i t é le m o n t a n t r é c l a m é au t i t r e des frais et 

d é p e n s . 

C. I n t é r ê t s m o r a t o i r e s 

93. D ' a p r è s les in fo rmat ions don t la C o u r d ispose , le t a u x d ' i n t é r ê t 

légal appl icable au L i e c h t e n s t e i n à la d a t e d ' adop t ion du p r é s e n t a r r ê t 

est de 5 % l 'an. 

P A R C E S M O T I F S , L A C O U R 

1. Dit, pa r seize voix con t r e une , qu ' i l y a eu viola t ion de l 'ar t icle 10 de la 

C o n v e n t i o n ; 

2. Dit, p a r seize voix con t re u n e , qu ' i l y a eu viola t ion de l 'ar t icle 13 de la 

C o n v e n t i o n ; 



360 ARRÊT WILLE c. LIECHTENSTEIN 

3. Dit, à l ' u n a n i m i t é , qu ' i l ne s ' impose pas de r e c h e r c h e r s'il y a eu vio­

lat ion de l 'ar t icle 6 de la Conven t i on et de l 'ar t icle 14 co mb i n é avec 

l 'ar t icle 10 ; 

4. Dit, à l ' u n a n i m i t é , 

a) q u e l 'Eta t d é f e n d e u r doit verser au r e q u é r a n t , d a n s les t rois mois , les 

s o m m e s su ivan tes : 

i. 10 000 (dix mille) francs suisses pour d o m m a g e m o r a l ; 

ii. 91 014,05 francs suisses (qua t re -v ing t -onze mille q u a t o r z e francs 

suisses et cinq c e n t i m e s ) pour frais et d é p e n s ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r d ' un in t é r ê t s imple de 5 % l 'an à 

c o m p t e r de l ' exp i ra t ion dudi t déla i et j u s q u ' a u v e r s e m e n t ; 

5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sat is fact ion équ i t ab l e pour le sur­

p lus . 

Fai t en français e t en ang la i s , pu is p rononcé en a u d i e n c e pub l ique au 

Pa la i s des Dro i t s de l ' H o m m e , à S t r a sbou rg , le 28 oc tob re 1999. 

E l i sabe th PALM 

P r é s i d e n t e 

M a u d DE BOER-BUOUICCHIO 

Greff ière adjointe 

Au p ré sen t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions sépa rées 

su ivan tes : 

- op in ion c o n c o r d a n t e c o m m u n e à M M . Cafl isch, Z u p a n c i c e t 
H e d i g a n ; 

- opin ion d i s s iden te de M. C a b r a i B a r r e t o . 

E.P. 
M.B. 
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O P I N I O N C O N C O R D A N T E C O M M U N E 

À M M . L E S J U G E S C A F L I S C H , Z U P A N C I C E T H E D I G A N 

(Traduction) 

Nous nous associons aux conclusions de la C o u r m a i s voudr ions 

e x p r i m e r une réserve q u a n t au r a i s o n n e m e n t ut i l isé pa r celle-ci pour 

a b o u t i r à la c o n s t a t a t i o n d ' une viola t ion de l 'ar t icle 10. 

L ' a t t e i n t e d é n o n c é e pa r le r e q u é r a n t , qu i cons t i t ue r a i t u n e ingé rence 

d a n s le d ro i t g a r a n t i par l 'ar t icle 10, a u r a i t é té c o n s o m m é e dès la 

p r e m i è r e l e t t r e écr i te pa r SAS le Pr ince H a n s - A d a m II de L i ech t ens t e in . 

Nous ne p a r t a g e o n s pas ce point de vue . La l e t t r e en cause po r t a i t la d a t e 

du 27 février 1995. Elle pouvai t , à ce m o m e n t - l à , pa s se r pour l ' express ion 

d ' u n e s imple i n t e n t i o n qui a u r a i t fort b ien pu c h a n g e r au fil des mois à 

venir et qu i ne s 'est cr is ta l l i sée en u n e « i ngé rence » qu ' avec les 

c o m m u n i c a t i o n s conf i rmat ives u l t é r i e u r e s du p r ince . Ce n ' es t q u ' à la 

l umiè r e de celles-ci q u e l 'on peu t a d m e t t r e q u e la m e n a c e d ' u n e sanc t ion 

p lana i t e f fec t ivement sur la t ê t e du r e q u é r a n t . De plus , pr ise i so lément , la 

l e t t r e du 27 février 1995 a u r a i t pu passe r p o u r l ' express ion d ' une opinion 

pe r sonne l l e et pr ivée . C e sont les l e t t r e s conf i rmat ives u l t é r i e u r e s qui 

p e r m e t t e n t de conc lure , sans équ ivoque possible, au c a r a c t è r e é t a t i q u e 

de la m e s u r e . 

Nous en a r r ivons a insi à la conclusion q u e la m e s u r e a t t e n t a t o i r e a u 

droi t g a r a n t i à l 'ar t ic le 10 é ta i t cons t i tuée p a r l ' ensemble des 

c o m m u n i c a t i o n s du pr ince . 
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OPINION DISSIDENTE 
DE M. LE JUGE CABRAL BARRETO 

J e r e g r e t t e de ne pouvoir p a r t a g e r l 'opinion de la ma jo r i t é de la C o u r : 

à m o n avis, il n 'y a pas eu de violat ion du dro i t du r e q u é r a n t à la l iber té 

d ' express ion . 

Il y a e n l 'espèce deux é l é m e n t s décisifs : la l e t t r e du pr ince du 27 février 

1995, l aque l le e x p r i m a i t pour la p r e m i è r e fois l ' i n ten t ion de son a u t e u r d e 

ne pas r econdu i re le r e q u é r a n t d a n s ses fonctions de p r é s i d e n t du 

T r i b u n a l adminis t ra t i f , et la l e t t r e du 17 avril 1997 ad res sée au p ré s iden t 

du P a r l e m e n t , d a n s laquel le le pr ince refusa la nomina t i on . 

Analysons ces deux é l é m e n t s . 

1. La l e t t r e du 27 février 1995 é ta i t u n e l e t t r e pe r sonne l l e , envoyée a u 

domici le privé du r e q u é r a n t , dans laque l le le pr ince mani fes ta i t son 

in t en t ion de ne plus n o m m e r le r e q u é r a n t à a u c u n e fonction pub l ique . 

Il me pa ra î t o p p o r t u n de t r a n s c r i r e le passage suivant : 

« A m o n s e n s , votre a t t i t u d e , M o n s i e u r VVille, vous rend inapte à e x e r c e r une fonct ion 

publ ique . J e n'ai pas l ' intent ion de m ' e n g a g e r avec vous d a n s un long débat public ou 

privé, m a i s j e t i e n s à v o u s av i ser e n t e m p s ut i l e q u e je refuserai d e vous n o m m e r e n c o r e 

à une fonct ion publ ique si vous ê t e s à n o u v e a u proposé par le P a r l e m e n t ou tout a u t r e 

o r g a n e (...) » 

J e no te d ' e m b l é e que le pr ince n ' a pas voulu s ' engage r dans une 

discussion pub l ique et qu ' i l a s i m p l e m e n t voulu i nd ique r en t e m p s uti le 

l ' i n t en t ion d ' accompl i r u n ac te donné si l 'occasion se p r é s e n t a i t . 

Il m 'es t difficile de voir d a n s ce t t e l e t t r e u n e « r é p r i m a n d e » 

( p a r a g r a p h e 50 de l ' a r r ê t ) . 

La l e t t r e e x p r i m e avan t tout le désaccord du pr ince avec les idées du 

r e q u é r a n t c o n c e r n a n t l ' i n t e r p r é t a t i o n de la C o n s t i t u t i o n du L iech t ens t e in . 

C e désaccord a e n t r a î n é la p e r t e de la confiance pol i t ique dont le r e q u é r a n t 

é ta i t censé j ou i r a u p r è s du pr ince e t , en c o n s é q u e n c e , l ' annonce de 

l ' in ten t ion d 'en t i r e r les conclusions pol i t iques qui s ' imposa ien t . 

Rien de plus, en s o m m e , q u e ce à quoi le r e q u é r a n t pouvai t s ' a t t e n d r e , 

eu é g a r d à la con t roverse qui , en 1992, avait opposé le pr ince au 

g o u v e r n e m e n t (dont le r e q u é r a n t faisait a lors p a r t i e ) . 

O r l ' i n t en t ion n e cons t i t ue p a s , en soi, u n ac t e j u r i d i q u e , ni m ê m e u n 

c o m m e n c e m e n t d ' exécu t ion d ' un tel ac t e . 

Nous nous t rouvons ici, à n ' en pas d o u t e r , d a n s le d o m a i n e p u r e m e n t 

psychologique , loin encore du s imple ac te p r é p a r a t o i r e , qu i p ré suppose , 

lui, des ac tes m a t é r i e l s déjà accompl is . 

J e pou r r a i s ainsi c o m p r e n d r e q u e l 'on j u g e q u e la l e t t r e du pr ince visait 

tou t s i m p l e m e n t à a n n o n c e r « en t e m p s ut i le » l ' i n t en t ion d ' accompl i r u n 

ac te , cela afin de d o n n e r au r e q u é r a n t le t e m p s de p r e n d r e les m e s u r e s qui 

s ' imposa ien t p o u r p r é p a r e r son aveni r . 
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Il est vrai q u e ce t t e l e t t r e pr ivée a n n o n ç a n t u n e i n t e n t i o n est t o m b é e 

d a n s le d o m a i n e publ ic et qu 'e l l e a é té conf i rmée p a r d ' a u t r e s l e t t r e s , 

pub l iques celles-là, du pr ince . 

Mais tout cela est dû exc lus ivement au c o m p o r t e m e n t du r e q u é r a n t e t , 

c o m m e le dit a j u s t e t i t r e M . Confor t i clans son opinion d i s s iden te j o i n t e 

au r a p p o r t de la C o m m i s s i o n , il ne s au ra i t « é c h a p p e r à l ' appl ica t ion d u 

pr inc ipe qu i in t e rd i t de venire contra factum proprium ». 

A d m e t t r e le con t r a i r e sera i t , à m e s yeux, con t r even i r à la l e t t r e et à 

l 'espri t de l 'ar t ic le 10 d e la C o n v e n t i o n . O n n e s au ra i t j u g e r des 

in t en t ions sans t o m b e r dans le d o m a i n e de la violat ion « v i r tue l le », ce 

qu i m e semble ê t r e le cas en l 'espèce. 

2. Le refus de r econdu i r e le r e q u é r a n t d a n s ses fonctions de p r é s i d e n t 

du T r i b u n a l a d m i n i s t r a t i f es t , sans nul d o u t e , un ac te j u r i d i q u e , e t , d a n s 

les c i r cons tances de la cause , j e peux accep t e r qu ' i l ait é t é mot ivé p a r les 

opinions e x p r i m é e s par le r e q u é r a n t , ce qu i p o u r r a i t poser un p r o b l è m e 

sous l 'angle de l 'ar t ic le 10. 

C e p e n d a n t , j e cons idère qu ' i l n ' e s t pas nécessa i re de r e c h e r c h e r si ce 

refus poursu iva i t un but l ég i t ime et s'il é t a i t nécessa i re d a n s u n e société 

d é m o c r a t i q u e , ca r nu l ne c o n t e s t e r a q u ' o n est ici d a n s le d o m a i n e d e 

l 'accès à la fonction pub l ique , m a t i è r e qu i a é té d é l i b é r é m e n t omise de la 

Conven t i on . La major i té de la C o u r le reconna î t du res te au p a r a g r a p h e 41 

de l ' a r r ê t . 

J e conclus donc à l ' absence de viola t ion de la Conven t i on . 
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A N N E X E 

A V I S D E L A C O M M I S S I O N E U R O P É E N N E 

D E S D R O I T S D E L ' H O M M E 1 

( formulé d a n s le r a p p o r t de la C o m m i s s i o n 2 du 17 s e p t e m b r e 1998) 

[La C o m m i s s i o n s i é g e a i t d a n s la c o m p o s i t i o n s u i v a n t e : 

M M . S. TRKCHSEL, président. 

M . P . P E L L O N I ' À Â , 

G A U K I I R J O R U N D S S O N , 

A . S . G Ö Z Ü B Ü Y Ü K , 

A . W E I T Z E L , 

H . D A N É L I U S , 

M " G . H . T H U N E , 

M . F . M A R T I N E Z , 

M""' J . L lDDY, 

M M . L . L O U C A I D E S , 

B . C O N F O R T I , 

N. B R A T Z A , 

A . P E R E N I C , 

P . L O R E N Z E N , 

K . H E R X D L , 

E . A . A L K E M A , 

M . V I L A A M I G Ô , 

M M . HlON, 

M . A . A R A B A D J I E V , 

et M . M . D E S A L V I A , secrétaire. 

1. T r a d u c t i o n ; or ig inal ang la i s . 

2. L'avis se réfère à d e s p a r a g r a p h e s an tér i eurs du rapport de la C o m m i s s i o n , dont le t e x t e 

intégra l peut ê tre o b t e n u au greffe de la Cour . 
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A. G r i e f s d é c l a r é s r e c e v a b l e s 

43 . La C o m m i s s i o n a déc la ré recevables les griefs su ivan ts du 

r e q u é r a n t : 

- il y a u r a i t eu violat ion de son droi t à la l iber té d ' express ion ; 

- il n ' a u r a i t pas eu accès à u n t r i b u n a l p o u r la p ro tec t ion de sa 

r é p u t a t i o n profess ionnel le ; 

- il n ' a u r a i t pas eu accès à un recours devan t une ins t ance na t iona le ; 

- il a u r a i t subi u n e d i sc r imina t ion fondée sur son avis j u r i d i q u e . 

B. P o i n t s e n l i t i ge 

44. Les points en li t ige en l 'espèce sont les su ivants : 

- y a-t-il eu viola t ion de l 'ar t icle 10 de la Conven t i on ? 

- y a-t-il eu violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n ? 

- y a-t-il eu v io la t ion de l 'ar t icle 13 de la C o n v e n t i o n co mb i n é avec 

l 'ar t icle 10 ? 

- y a-t-il eu violat ion de l 'ar t icle 14 de la C o n v e n t i o n combiné avec 

l 'ar t icìe 10 ? 

C. Q u a n t à l 'art ic le 10 d e la C o n v e n t i o n 

45. Le r e q u é r a n t se p la in t q u ' e n ra ison des opinions qu ' i l a e x p r i m é e s au 

cours d ' une conférence pub l ique au L i ech t ens t e in - In s t i t u t sur des ques t ions 

de droi t cons t i t u t ionne l , le souvera in du L i ech t ens t e in , Son Altesse 

Se ren i s s ime le Pr ince H a n s - A d a m II, a décidé , ainsi qu ' i l l'a a n n o n c é dans 

u n e l e t t r e au r e q u é r a n t , de ne pas le n o m m e r à une fonction publ ique à 

l 'avenir . Selon le r e q u é r a n t , c e t t e décis ion cons t i tue u n e viola t ion de son 

dro i t à la l iber té d ' express ion g a r a n t i pa r l 'ar t icle 10 de la Conven t ion . 

46. L 'a r t ic le 10 est ainsi libellé : 

« 1. T o u t e p e r s o n n e a droit à la l iberté d 'express ion . C e droit c o m p r e n d la l iberté 

d'opinion et la l iberté de recevoir ou d e c o m m u n i q u e r d e s i n format i ons ou des idées 

sans qu'i l pu isse y avoir i n g é r e n c e d 'autor i tés pub l iques et sans cons idérat ion de 

front ière . Le présent art ic le n ' e m p ê c h e pas les Eta t s de s o u m e t t r e les entrepr i ses de 

radiodif fus ion, de c i n é m a ou de té lévis ion à un r é g i m e d 'autor i sa t ions . 

2. L'exerc ice de ces l ibertés c o m p o r t a n t des devoirs et d e s responsabi l i t é s peut ê tre 

s o u m i s à cer ta ines formal i t é s , condi t ions , res tr ic t ions ou sanc t ions prévues par la loi, qui 

c o n s t i t u e n t des m e s u r e s n é c e s s a i r e s , d a n s u n e soc ié té d é m o c r a t i q u e , à la sécuri té 

n a t i o n a l e , à l ' intégrité terr i tor ia le ou à la sûre té publ ique , à la d é f e n s e de l'ordre et à 

la prévent ion du c r i m e , à la protec t ion de la s a n t é ou de la m o r a l e , à la protec t ion de la 

r éputa t ion ou des droi ts d'autrui , pour e m p ê c h e r la d ivu lga t ion d ' informat ions 

conf ident i e l l e s ou pour garant ir l 'autori té et l ' impart ia l i té du pouvoir jud ic ia i re . » 

a ) S u r l ' e x i s t e n c e d ' u n e i n g é r e n c e 

47. Le r e q u é r a n t fait valoir q u e la décision du pr ince s anc t i onne l'avis 

ju r id ique qu ' i l a émis au cours de la conférence du 16 février 1995 relat ive 
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à des ques t ions cons t i tu t ionne l l e s . Renvoyan t à la j u r i s p r u d e n c e des 

o r g a n e s de la Conven t ion , il déc la re q u e son affaire ne po r t e pas sur u n e 

p r o c é d u r e spécif ique de r e c r u t e m e n t d a n s la fonction pub l ique , ma i s su r 

la décis ion g é n é r a l e du p r ince de ne le n o m m e r à a u c u n e fonct ion 

pub l ique à l 'avenir , i n d é p e n d a m m e n t d e ses p r e s t a t i o n s profess ionnel les 

et de ses qual i f ica t ions pe r sonne l l e s , en réac t ion i m m é d i a t e aux opinions 

e x p r i m é e s lors de sa confé rence . 

48. Le G o u v e r n e m e n t p r é t e n d q u e la p r é s e n t e r e q u ê t e soulève 

p r i n c i p a l e m e n t la ques t ion de l 'accès à la fonction pub l ique , et p lus 

p r é c i s é m e n t la ques t i on de savoir si, d a n s le cas d 'un m a n d a t l imi té , 

l 'accès à u n e fonction pub l ique dont un individu a pu bénéficier d a n s le 

passé doit lui ê t r e ouver t lo rsque son m a n d a t exp i re . C e p e n d a n t , la 

C o n v e n t i o n ne prévoi t pas de dro i t d 'accès ni de droi t à l ' équi té ou à 

l 'égal i té d 'accès à la fonction pub l ique . 

49. Le G o u v e r n e m e n t sout ien t qu ' i l ex is te u n e l imi te i n h é r e n t e à la 

C o n v e n t i o n s 'agissant de h a u t s fonc t ionna i res g o u v e r n e m e n t a u x en 

désaccord avec les p e r s o n n e s qu i les n o m m e n t u n e p r e m i è r e ou une 

nouvel le fois. De p lus , le d é t e n t e u r d ' u n e h a u t e c h a r g e jud ic i a i r e a des 

ra i sons pa r t i cu l i è res de faire p reuve de la plus g r a n d e p r u d e n c e d a n s ses 

d é c l a r a t i o n s pub l iques à c o n n o t a t i o n s pol i t iques ; en effet, un j u g e , à 

l ' ins ta r du chef de l 'E ta t , est d i r e c t e m e n t r e sponsab le du m a i n t i e n de 

l 'ordre public et doit m o n t r e r au publ ic qu ' i l agi t de concer t avec les 

a u t r e s o r g a n e s du g o u v e r n e m e n t ( n o t a m m e n t le souvera in) d a n s le but 

de p romouvo i r la s tab i l i té civile. P o u r le G o u v e r n e m e n t , u n c a n d i d a t à 

u n e c h a r g e jud ic ia i r e doit é g a l e m e n t faire p reuve de r e t e n u e d a n s ses 

d é c l a r a t i o n s pub l iques p o u r u n e ra ison plus p r a g m a t i q u e : l ' in té ressé ne 

doit pas deven i r un cand ida t d é r a n g e a n t ni p e r d r e le sou t ien des a u t o r i t é s 

qui ont le pouvoir de déc ide r de le n o m m e r ou non u n e nouvel le fois. Selon 

le G o u v e r n e m e n t , c e p e n d a n t , ces cons idé ra t ions ne t o m b e n t pas d a n s le 

c h a m p d 'app l ica t ion de la Conven t ion . 

50. Le G o u v e r n e m e n t e s t ime donc q u e l ' annonce an t i c ipée de la 

décision de refuser à un individu l 'accès à u n e c h a r g e pub l ique 

pa r t i cu l i è r e , ou à t ou t e fonction pub l ique , en ra ison de l 'opinion pol i t ique 

qu ' i l a e x p r i m é e n ' es t pas couver te p a r l 'ar t icle 10. En l 'espèce, le 

r e q u é r a n t pouvai t poursu iv re j u s q u ' à son t e r m e , sans a u c u n e i ngé rence , 

son m a n d a t de p r é s i d e n t du T r i b u n a l admin is t ra t i f . La décision du pr ince 

de ne pas le n o m m e r de nouveau à u n e fonction pub l ique é ta i t fondée sur 

la conclusion q u e le r e q u é r a n t ne rempl i s sa i t p lus les condi t ions r equ i ses , 

puisqu ' i l avait m a n q u é à ses devoirs d 'obé issance et de loyauté . 

5 1 . L ' annonce du pr ince ne pouvan t ê t r e ass imi lée à une sanc t ion , elle 

ne cons t i t ua i t pas u n e i ngé rence d a n s les d ro i t s du r e q u é r a n t p ro t égés p a r 

l ' a r t ic le 10 § 1 de la Conven t i on . 

52. Le G o u v e r n e m e n t aff irme en o u t r e q u ' à suppose r q u ' u n e 

ingé rence d a n s le droi t de l ibre express ion du r e q u é r a n t se soit p r o d u i t e , 
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a u c u n pré judice n ' e n a décou lé . Il cons t a t e que p lus ieurs pos tes de la 

fonct ion pub l ique du L i e c h t e n s t e i n n e r e q u i è r e n t ni n o m i n a t i o n ni 

conf i rma t ion par le p r ince . De plus , c o n c e r n a n t les éven tue l s pré judices 

po r t é s à la r é p u t a t i o n et à l 'honorabi l i té du r e q u é r a n t , le G o u v e r n e m e n t 

relève q u e la l e t t r e du pr ince du 27 février 1995 é ta i t pr ivée et que le 

c o n t e n u en a é té publ ié p a r le r e q u é r a n t l u i - m ê m e . Q u o i qu ' i l en soit, le 

r e q u é r a n t n ' a subi a u c u n préjudice au sens objectif, c o m m e l'a m o n t r é sa 

nouvel le n o m i n a t i o n en 1997. Enfin, selon le G o u v e r n e m e n t , il n 'exis te 

pas de pré judice connu à la capac i t é du r e q u é r a n t à g a g n e r sa vie. 

53 . La C o m m i s s i o n cons t a t e d ' e m b l é e q u e l ' exis tence d 'un 

m a n q u e m e n t aux exigences de la Conven t i on se conçoit m ê m e en 

l ' absence de pré jud ice , celui-ci ne j o u a n t un rôle q u e sur le t e r r a i n de 

l 'ar t ic le 50 ( C o u r eur . D H , a r r ê t A m u u r c. F r a n c e du 25 j u i n 1996, Recueil 

des arrêts et décisions 1996-III, p . 846, § 36, avec u n e a u t r e r é fé rence ) . 

54. Selon la j u r i s p r u d e n c e des o r g a n e s de la C o n v e n t i o n , la 

r esponsab i l i t é d 'un E t a t c o n t r a c t a n t se t rouve e n g a g é e q u a n d la violation 

d e l 'un des d ro i t s et l ibe r tés définis d a n s la C o n v e n t i o n dér ive d ' u n e 

infract ion à l 'ar t icle 1, aux t e r m e s duque l il les r econna î t d a n s son droi t 

i n t e r n e à t o u t e p e r s o n n e re levan t de sa j u r id i c t ion (Cour eur . D H , a r r ê t 

V e r e i n i g u n g d e m o k r a t i s c h e r So lda ten Ö s t e r r e i c h s et Gub i c. Au t r i che du 

19 d é c e m b r e 1994, sér ie A n" 302, p. 14, § 27, avec u n e a u t r e r é fé rence) . 

55 . La C o m m i s s i o n rappe l le , renvoyant à cet é g a r d à sa décis ion sur la 

recevabi l i té en l 'espèce ( r appor t , a n n e x e ) , q u e le dro i t d 'accès à la 

fonct ion pub l ique a é té d é l i b é r é m e n t omis de la Conven t i on . Le refus de 

n o m m e r q u e l q u ' u n fonc t ionna i re ne saura i t donc fonder en soi une p la in te 

sur le t e r r a i n de la Conven t ion . Il n ' e n ressor t pas pour a u t a n t q u ' u n e 

p e r s o n n e dés ignée c o m m e fonc t ionna i re ne puisse d é n o n c e r sa 

révoca t ion si celle-ci enf re in t l 'un des d ro i t s g a r a n t i s pa r la Conven t i on . 

Les fonc t ionna i res ne so r t en t pas du c h a m p d 'app l ica t ion de cet 

i n s t r u m e n t . En ses a r t ic les 1 et 14, la Conven t i on précise q u e « tou te 

p e r s o n n e re levan t de [la] jur id ic t ion » des E t a t s c o n t r a c t a n t s doit jou i r , 

« sans d is t inc t ion a u c u n e », des dro i t s et l ibe r t é s é n u m é r é s au T i t r e I. 

L 'a r t i c le 11 § 2 in fine, qui p e r m e t aux E t a t s d ' a p p o r t e r des res t r ic t ions 

spéciales à l 'exercice des l iber tés de r éun ion et d 'assoc ia t ion des 

« m e m b r e s des forces a r m é e s , de la police ou d e l ' admin i s t r a t i on de 

l 'E ta t », conf i rme au d e m e u r a n t q u ' e n règle g é n é r a l e les g a r a n t i e s de la 

Conven t ion s ' é t e n d e n t aux fonc t ionna i res (Cour eur . D H , a r r ê t s 

G l a s e n a p p c. A l l e m a g n e et Kosiek c. A l l e m a g n e du 28 août 1986, série A 

n™ 104 et 105, p . 26, § 49, et p . 20, § 35 , a r r ê t Vogt c. A l l e m a g n e du 

26 s e p t e m b r e 1995, sér ie A n" 323 , pp . 22-23, § 43) . 

56. Dès lors, le s t a t u t de fonc t ionna i re q u e le r e q u é r a n t avait ob t enu 

pa r sa n o m i n a t i o n en qua l i t é de m e m b r e et de p rés iden t du T r i b u n a l 

a d m i n i s t r a t i f du L i e c h t e n s t e i n ne le pr ivai t pas d e la p ro tec t ion d e 

l 'ar t ic le 10. 
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57. P o u r savoir si ce t t e d isposi t ion a é t é m é c o n n u e , il faut r e c h e r c h e r 

si la m e s u r e l i t igieuse cons t i tua i t u n e i ngé rence d a n s l 'exercice d e la 

l iber té d ' express ion - tel le q u ' u n e « formal i té , condi t ion , r es t r i c t ion ou 

sanc t ion » - ou si elle se s i tua i t d a n s le c h a m p du droi t d 'accès à la 

fonction pub l ique , non g a r a n t i , lui, p a r la Conven t i on ( a r r ê t s G l a s e n a p p 

et Kosiek, op. cit.). 

58. La C o m m i s s i o n rappe l le q u e d a n s les affaires G l a s e n a p p et Kosiek, 

l 'act ion des au to r i t é s s 'analysai t en un refus d ' accorder aux r e q u é r a n t s 

l 'accès à la fonction pub l ique au mot i f qu ' i l s ne p r é s e n t a i e n t pas l 'une 

des qual i f ica t ions r equ i ses . Il avait donc été e s t imé q u e l 'accès à la 

fonction pub l i que se t rouva i t au c e n t r e du p r o b l è m e soumis à la C o u r , 

qu i avai t p a r c o n s é q u e n t conclu à l ' absence d ' i ngé rence d a n s l 'exercice 

du droi t p r o t é g é pa r le p a r a g r a p h e 1 de l 'ar t icle 10 ( a r r ê t s G l a s e n a p p et 

Kosiek, op. cit., p . 27, § 53 , et p . 2 1 , § 39) . D a n s l 'affaire Vogt , les o r g a n e s de 

la Conven t i on ont cons ta t é une ingé rence d a n s l 'exercice du droi t p r o t é g é 

p a r l 'ar t ic le 10. La r e q u é r a n t e , fonc t ionna i re t i tu l a i r e depu i s plus de sept 

ans , avai t d ' abo rd é té s u s p e n d u e puis r évoquée , à t i t r e de sanc t ion 

d isc ip l ina i re , pour avoir p r é t e n d u m e n t m a n q u é au devoir de tou t 

m e m b r e de la fonction pub l i que de p rofesse r le r é g i m e l ibéra l e t 

d é m o c r a t i q u e au sens de la Loi f o n d a m e n t a l e a l l e m a n d e . Selon les 

a u t o r i t é s , elle avait e x p r i m é des pos i t ions host i les aud i t r é g i m e ( a r r ê t 

Vogt,Oj6. cit., p . 23 , § 44) . 

59. En l ' espèce , le r e q u é r a n t avait é té n o m m é p ré s iden t du T r i b u n a l 

a d m i n i s t r a t i f du L iech tens t e in en d é c e m b r e 1993. Le 27 février 1995, le 

pr ince de L i ech t ens t e in , d a n s u n e l e t t r e au r e q u é r a n t , l'a in formé de sa 

décis ion de ne pas le n o m m e r d e nouveau à u n e fonction pub l ique , d a n s 

l 'hypothèse où il sera i t p roposé p a r le P a r l e m e n t ou tou t a u t r e o r g a n e . La 

C o m m i s s i o n cons t a t e q u e le pouvoir de p rocéde r à des n o m i n a t i o n s à u n e 

sér ie de pos tes d e la fonction pub l i que du L i e c h t e n s t e i n est confié au 

pr ince en ve r tu des d isposi t ions p e r t i n e n t e s de la C o n s t i t u t i o n du 

L iech tens t e in . La décision du pr ince é ta i t mot ivée p a r le c o m p t e r e n d u 

dressé p a r le Liechtensteiner Volksblatt de la conférence du r e q u é r a n t du 

16 février 1995 su r la n a t u r e et les fonct ions de la C o u r cons t i tu t ionne l l e 

du L i e c h t e n s t e i n , n o t a m m e n t p a r u n e déc l a r a t i on selon laquel le les 

c o m p é t e n c e s don t ce t t e i n s t ance é t a i t invest ie pa r la C o n s t i t u t i o n 

pouva ien t , en m a t i è r e d ' i n t e r p r é t a t i o n d e la C o n s t i t u t i o n , s ' é t e n d r e a u x 

litiges i m p l i q u a n t le p r ince . Selon ce d e r n i e r , les opinions e x p r i m é e s pa r le 

r e q u é r a n t po r t a i en t a t t e i n t e à la C o n s t i t u t i o n , et son a t t i t u d e vis-à-vis de 

ce t e x t e le r e n d a i t i n a p t e à exe rce r une fonction pub l ique . Le p r ince a 

conf i rmé son in t en t ion lors de déc l a r a t i ons u l t é r i eu r e s . 

60. La C o m m i s s i o n e s t i m e q u e la m e s u r e i nc r iminée a é té pr ise au 

mil ieu du m a n d a t du r e q u é r a n t à la p ré s idence du T r i b u n a l 

a d m i n i s t r a t i f ; elle n ' é t a i t liée à a u c u n e p r o c é d u r e conc rè t e de 

r e c r u t e m e n t i m p l i q u a n t u n e éva lua t ion de qual i f ica t ions pe r sonne l l e s . 
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D a n s ces condi t ions , l 'act ion du pr ince s 'analyse en u n e cen s u re de 

l 'opinion e x p r i m é e p a r le r e q u é r a n t au cours d ' u n e conférence sur des 

ques t i ons de droi t cons t i t u t i onne l . C o m p t e t enu é g a l e m e n t de la fe rme 

in t en t ion du pr ince de refuser à l 'avenir t ou t e nouvel le n o m i n a t i o n du 

r e q u é r a n t à u n e fonct ion pub l ique , tel le qu 'e l le é ta i t fo rmulée dans sa 

l e t t r e du 27 février 1995, la C o m m i s s i o n e s t ime que c e t t e r éac t ion 

sanc t ionna i t la déc l a r a t i on faite pa r le r e q u é r a n t lors de sa conférence . 

6 1 . Il s 'ensui t qu ' i l y a eu ingé rence d a n s l 'exercice du dro i t du 

r e q u é r a n t à la l ibe r té d ' express ion , tel qu ' i l est g a r a n t i p a r l 'ar t icle 10 § 1. 

b ) S u r la j u s t i f i c a t i o n d e l ' i n g é r e n c e 

62. Pare i l le i ngé rence m é c o n n a î t l 'ar t icle 10, sauf si elle é ta i t « prévue 

p a r la loi », d i r igée vers u n ou des bu t s l ég i t imes au r e g a r d du 

p a r a g r a p h e 2 et « nécessa i re , d a n s u n e société d é m o c r a t i q u e », pour les 

a t t e i n d r e . 

63 . Le r e q u é r a n t fait valoir q u e l ' ingérence i nc r iminée é t a i t dépourvue 

de f o n d e m e n t en dro i t i n t e r n e . De plus, c o m p t e t enu de la p r a t i q u e 

i n t e r n e , il n ' a u r a i t pas pu prévoir q u e le p r ince s anc t i onne ra i t ainsi sa 

conférence . Il p r é t e n d en o u t r e q u e l ' ingérence ne poursu iva i t a u c u n bu t 

l ég i t ime . 

64. Le G o u v e r n e m e n t aff irme que s'il y a eu ingé rence dans l 'exercice 

du dro i t du r e q u é r a n t p ro t égé p a r l 'ar t icle 10, elle é ta i t jus t i f iée pa r la 

violat ion, p a r l ' i n t é ressé , des règles de condu i t e j ud i c i a i r e et du s e r m e n t 

qu ' i l avai t p r ê t é en ve r tu du dro i t du L iech tens t e in , j u r a n t n o t a m m e n t 

loyauté au pr ince et obé issance à la C o n s t i t u t i o n et aux lois. D an s ce 

c o n t e x t e , il exp l ique q u e c o n f o r m é m e n t à la C o n s t i t u t i o n du 

L iech t ens t e in en v igueur , le p r ince n ' es t pas s e u l e m e n t le chef de l 'Eta t , 

il est l ' un des deux d é t e n t e u r s de la souve ra ine t é . 

65. De plus , se lon les déc l a ra t ions du G o u v e r n e m e n t , l ' i ngé rence avait 

pour bu t de m a i n t e n i r l 'o rdre publ ic , p romouvo i r la s tab i l i té civile et 

p r é se rve r l ' i n d é p e n d a n c e et l ' impar t i a l i t é de la j u s t i c e . 

66. La C o m m i s s i o n relève que les ques t ions de savoir si l ' ingérence 

é ta i t p r évue p a r la légis la t ion du L i e c h t e n s t e i n et si elle poursuiva i t un 

bu t l ég i t ime au sens du p a r a g r a p h e 2 de l 'ar t ic le 10 sont en litige en t r e 

les pa r t i e s . 

67. C h a c u n e de ces deux ques t ions m é r i t e r a i t c e r t e s , en l ' espèce, une 

analyse approfondie , ma i s la t ro i s i ème condi t ion m e n t i o n n é e au 

p a r a g r a p h e 2 de l 'ar t icle 10, à savoir q u ' u n e ingé rence doit ê t re 

« nécessa i re , d a n s u n e société d é m o c r a t i q u e », s e m b l e cons t i t ue r , selon 

la C o m m i s s i o n , la ques t i on c e n t r a l e . C o m p t e t e n u de la conclus ion que la 

C o m m i s s i o n a t i rée c o n c e r n a n t c e t t e t ro i s i ème cond i t ion ( p a r a g r a p h e s 68 

à 87 c i -dessous) , elle ne j u g e pas nécessa i re de poursu iv re son e x a m e n en 

ana lysan t é g a l e m e n t le respec t des d e u x p r e m i è r e s condi t ions re la t ives à 
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l ' ex is tence d ' une jus t i f ica t ion suffisante de l ' ingérence e n d r o i t i n t e r n e et 

au bu t l ég i t ime de l ' ingérence . 

68. C o n c e r n a n t le t ro i s i ème c r i t è r e , le r e q u é r a n t sou t i en t q u e 

l ' ingérence inc r iminée n ' é t a i t pas « nécessa i r e , d a n s u n e société 

d é m o c r a t i q u e ». D a n s ce c o n t e x t e , il renvoie é g a l e m e n t à l ' absence de 

cont rô le jud ic ia i r e u l t é r i eu r . 

69. Le G o u v e r n e m e n t fait valoir q u e l 'ar t icle 10 § 2 accorde aux E t a t s 

u n e l a rge m a r g e d ' a p p r é c i a t i o n p o u r d é t e r m i n e r que l c o m p o r t e m e n t 

pol i t ique est i ncompa t ib l e avec le « d é c o r u m de la c h a r g e jud ic ia i r e ». Il 

exp l ique q u e d a n s la fonction pub l ique , au -de là d 'un c e r t a i n n iveau , ê t r e 

en désaccord avec ceux qui sont l ibres de n o m m e r des h a u t s 

fonc t ionna i res , n o t a m m e n t des j u g e s (de hau t r a n g ) , de r enouve le r l eu r 

m a n d a t ou de les r évoque r c o m p o r t e un c e r t a i n r i sque , un r i sque connu 

de tous les in t é res sés et non cons idéré à ce j o u r c o m m e une violat ion des 

dro i t s de l ' h o m m e . Selon lui, il est i n h é r e n t à la n a t u r e de la cha rge 

jud ic ia i r e q u ' u n degré p a r t i c u l i è r e m e n t élevé de r e t e n u e soit observé p a r 

le d é t e n t e u r d ' une c h a r g e jud ic ia i r e lorsqu ' i l fait des déc l a r a t i ons 

pub l iques à conno t a t i ons po l i t iques . 

70. Le G o u v e r n e m e n t e s t ime q u e la conférence du r e q u é r a n t sur les 

fonct ions de la C o u r cons t i tu t ionne l l e d u L i e c h t e n s t e i n con tena i t u n e 

déc l a r a t i on pol i t ique su je t te à con t rove r se et une provoca t ion 

subt i le mais significative v isant l 'un des souvera ins du L iech tens t e in . Le 

r e q u é r a n t n ' i gnora i t pas q u e sa d é c l a r a t i o n sur la c o m p é t e n c e de la C o u r 

cons t i tu t ionne l l e pour s t a t u e r en cas de litige e n t r e le pr ince et le 

P a r l e m e n t é ta i t en con t r ad ic t ion avec l 'opinion du p r ince , é t ayée p a r le 

t e x t e de la C o n s t i t u t i o n , selon laquel le il é t a i t e n t i è r e m e n t sous t r a i t à la 

j u r id i c t ion obl iga to i re de tout t r i buna l . Selon le G o u v e r n e m e n t , le 

r e q u é r a n t avai t é té invité à d o n n e r une conférence en sa qua l i t é d é j u g e , 

et avait profi té de la c i rcons tance pour r e n d r e pub l iques ses p r o p r e s 

convict ions pol i t iques et j u r i d i q u e s . Il avait a insi c o m p r o m i s la confiance 

du publ ic d a n s l ' i n d é p e n d a n c e e t l ' impar t i a l i t é de la j u s t i c e . 

71 . Selon le G o u v e r n e m e n t , la r éac t ion du pr ince , c o m m u n i q u é e en 

pr ivé, ne s au ra i t ê t r e t axée d ' a r b i t r a i r e . 

72. D ' a p r è s la j u r i s p r u d e n c e des o r g a n e s de la Conven t ion , la l iber té 

d ' express ion cons t i tue l 'un des f o n d e m e n t s essent ie l s d ' u n e société 

d é m o c r a t i q u e , l 'une des condi t ions p r imord i a l e s de son p rog rès et de 

l ' é p a n o u i s s e m e n t d e chacun . Sous réserve d u p a r a g r a p h e 2 de l 'ar t ic le 10, 

elle vau t non s e u l e m e n t pour les « in fo rma t ions » ou « idées » accuei l l ies 

avec faveur ou cons idérées c o m m e inoffensives ou indi f férentes , ma i s 

aussi p o u r celles qu i h e u r t e n t , c h o q u e n t ou i n q u i è t e n t : ainsi le veu len t 

le p l u r a l i s m e , la t o l é rance et l 'espri t d ' o u v e r t u r e sans lesquels il n 'es t pas 

de « société d é m o c r a t i q u e ». Tel le q u e la consac re l 'ar t ic le 10, elle est 

assor t ie d ' excep t ions qu i a p p e l l e n t toutefois une i n t e r p r é t a t i o n é t ro i t e , 

et le besoin de la r e s t r e i n d r e doit se t rouver é tab l i de m a n i è r e 
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conva incan te (Cour eur . D H , a r r ê t s Handys ide c. R o y a u m e - U n i du 

7 d é c e m b r e 1976, sér ie A n° 24, p . 23, § 49, L ingens c. A u t r i c h e du 8 ju i l le t 

1986, série A n" 103, p . 26, § 41 , Je r s i ld c. D a n e m a r k du 23 s e p t e m b r e 1994, 

série A n" 298, p . 26, § 37, Vogt , op. cit., pp . 25-26, § 52) . 

73. L 'adject i f « nécessa i re », au sens de l 'ar t icle 10 § 2, imp l ique u n 

« besoin social i m p é r i e u x ». Les E t a t s c o n t r a c t a n t s j ou i s s en t d 'une 

ce r t a ine m a r g e d ' app réc i a t i on pour j u g e r de l ' exis tence d 'un tel 

besoin , mais elle se double d ' u n cont rô le e u r o p é e n p o r t a n t à la fois sur la 

loi et sur les décis ions qui l ' app l iquen t , m ê m e q u a n d elles é m a n e n t d ' une 

ju r id i c t ion i n d é p e n d a n t e . 

74. Les o r g a n e s de la Conven t ion n 'on t po in t p o u r t âche , lorsqu' i ls 

exe rcen t l eur con t rô le , de se s u b s t i t u e r aux ju r id i c t ions i n t e rnes 

c o m p é t e n t e s , mais de vérifier sous l 'angle de l 'ar t ic le 10 les décisions 

qu 'e l les ont r e n d u e s en ve r tu de leur pouvoir d ' app réc i a t i on . Il ne 

s 'ensui t pas qu ' i l s doivent se b o r n e r à r e c h e r c h e r si l 'E ta t dé fendeur a 

usé de ce pouvoir de b o n n e foi, avec soin et de façon r a i sonnab le : il leur 

faut cons idé re r l ' ingérence l i t igieuse à la l umiè r e de l ' ensemble de 

l 'affaire pour d é t e r m i n e r si elle é ta i t « p r o p o r t i o n n é e au bu t lég i t ime 

poursuivi » et si les motifs invoqués pa r les a u t o r i t é s na t i ona l e s pour la 

jus t i f ie r a p p a r a i s s e n t « p e r t i n e n t s et suffisants » (Cour eur . D H , a r r ê t 

Sunday Times c. R o y a u m e - U n i (n" 2) du 26 n o v e m b r e 1991, sér ie A n" 217, 

pp. 28-29, § 50 ; a r r ê t Vog t , loc. cit.). 

75. Ces pr inc ipes s ' app l iquen t é g a l e m e n t aux m e m b r e s de la fonction 

pub l ique : s'il a p p a r a î t l ég i t ime pour l 'E ta t de s o u m e t t r e ces de rn i e r s , en 

ra i son de leur s t a t u t , à une obl igat ion de rése rve , il s 'agit n é a n m o i n s 

d ' individus qu i , à ce t i t r e , bénéf ic ient de la p r o t e c t i o n de l 'ar t icle 10 de la 

Conven t ion . Il rev ient donc aux o rganes de la Conven t ion , en t e n a n t 

c o m p t e des c i r cons tances de c h a q u e affaire, de r e c h e r c h e r si un j u s t e 

équi l ibre a é té r e spec té e n t r e le droi t f o n d a m e n t a l de l ' individu à la 

l iber té d ' express ion et l ' in té rê t l ég i t ime d ' un E t a t d é m o c r a t i q u e à veiller 

à ce q u e sa fonction pub l ique œ u v r e aux fins énoncées à l 'ar t icle 10 § 2. En 

e x e r ç a n t ce con t rô le , il faut t en i r c o m p t e du fait q u e , q u a n d la l iber té 

d ' express ion des fonc t ionna i res se t rouve en j e u , les « devoirs et 

responsabi l i t és » visés à l 'ar t icle 10 § 2 r e v ê t e n t u n e i m p o r t a n c e 

pa r t i cu l i è r e qu i jus t i f ie de la isser aux a u t o r i t é s na t i ona l e s u n e ce r t a ine 

m a r g e d ' app réc i a t i on pour j u g e r si l ' i ngérence d é n o n c é e est 

p r o p o r t i o n n é e au bu t m e n t i o n n é plus h a u t ( a r r ê t Vogt , op. cit., p . 26, 

§ 53 ; voir é g a l e m e n t E. c. Suisse , r e q u ê t e n" 10279/83, décis ion de la 

C o m m i s s i o n du 7 m a i 1984, Décis ions et r a p p o r t s (DR) 38, p . 124). 

76. En l 'espèce, il convient d ' app réc i e r si la sanc t ion infligée pa r le 

pr ince en réac t ion à la déc l a r a t i on faite pa r le r e q u é r a n t lors d 'une 

conférence pub l i que sur la C o u r cons t i tu t ionne l l e du L i ech t ens t e in 

r é p o n d a i t à un « besoin social i m p é r i e u x » et si elle é t a i t « p r o p o r t i o n n é e 

au bu t l ég i t ime poursuivi ». 
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77. A cet effet, la Commis s ion doit e x a m i n e r la m e s u r e inc r iminée à la 

l u m i è r e de l ' ensemble de l 'affaire, n o t a m m e n t de la déc l a ra t ion du 

r e q u é r a n t et des c i r cons tances d a n s lesquel les elle a é té fo rmulée . 

78. C o m m e il l 'a a n n o n c é d a n s sa l e t t r e du 27 février 1995, le p r ince a 

décidé qu ' i l ne n o m m e r a i t pas de nouveau le r e q u é r a n t à u n e fonction 

pub l ique , d a n s l 'hypothèse où il se ra i t p roposé p a r le P a r l e m e n t ou tou t 

a u t r e o r g a n e . Il s 'agissait d 'une réac t ion con t re des opinions e x p r i m é e s 

p a r le r e q u é r a n t , au cours d 'une conférence sur la n a t u r e et les fonctions 

de la C o u r cons t i tu t ionne l l e du L i ech t ens t e in , don t la presse du 

L i e c h t e n s t e i n s 'est fait l 'écho. Le p r ince e s t i m a i t n o t a m m e n t q u e la 

déc l a ra t ion du r e q u é r a n t re la t ive à la c o m p é t e n c e de la C o u r 

cons t i t u t ionne l l e p o u r s t a t u e r sur « l ' i n t e r p r é t a t i o n de la C o n s t i t u t i o n en 

cas de désaccord e n t r e le pr ince ( G o u v e r n e m e n t ) et le peup le » 

méconna i s sa i t m a n i f e s t e m e n t la C o n s t i t u t i o n du L iech t ens t e in . D a n s ce 

c o n t e x t e , le pr ince a é g a l e m e n t m e n t i o n n é un li t ige pol i t ique qui l 'avait 

opposé au g o u v e r n e m e n t d u L i e c h t e n s t e i n en oc tobre 1992 e t , p o u r 

conc lure , a r ep roché au r e q u é r a n t , m e m b r e du G o u v e r n e m e n t à ce t t e 

é p o q u e et p r é s iden t du T r i b u n a l a d m i n i s t r a t i f du L i ech t ens t e in depu i s 

1993, de ne pas s ' e s t imer lié pa r la C o n s t i t u t i o n . Selon le pr ince , 

l ' a t t i t ude du r e q u é r a n t vis-à-vis de la C o n s t i t u t i o n le r enda i t i nap t e à 

l 'exercice d ' u n e fonct ion pub l ique ( p a r a g r a p h e 21 du r a p p o r t ) . 

79. La C o m m i s s i o n cons t a t e en p r e m i e r lieu q u e si l 'act ion du pr ince 

n ' a pas eu d'effet d i rec t sur le s t a t u t j u r i d i q u e du r e q u é r a n t , ses propos 

r e p r o c h a n t à l ' in té ressé son i n a p t i t u d e à l 'exercice d ' une fonction 

pub l i que et l ' annonce de son refus de le n o m m e r à l 'avenir à u n e tel le 

fonction ont cons t i tué une m e s u r e sévère à l ' encon t re du r e q u é r a n t , 

c o m p t e t enu de sa posi t ion de j u g e de h a u t r ang . C e t t e m e s u r e a 

g r a v e m e n t p o r t é a t t e i n t e à sa r é p u t a t i o n profess ionnel le et r i squa i t de 

n u i r e à sa c a r r i è r e . 

80. La C o m m i s s i o n re lève en o u t r e q u e la conférence d o n n é e p a r le 

r e q u é r a n t le 16 février 1995 s ' inscrivait d a n s u n e sér ie de conférences 

scient i f iques sur des ques t ions de c o m p é t e n c e cons t i tu t ionne l l e et de 

dro i t s f o n d a m e n t a u x , o rgan i sées d a n s un ins t i tu t d ' é t u d e s j u r i d i q u e s d u 

L i e c h t e n s t e i n ( p a r a g r a p h e 19 du r a p p o r t ) . 

8 1 . Le d i scours d u r e q u é r a n t c o m p r e n a i t u n e d é c l a r a t i o n su r les 

c o m p é t e n c e s de la C o u r cons t i tu t ionne l l e en v e r t u de l 'ar t icle 112 de la 

C o n s t i t u t i o n du L iech tens t e in . Le r e q u é r a n t e s t i m a i t que le t e r m e 

« G o u v e r n e m e n t » uti l isé dans ce t t e d ispos i t ion incluai t le p r ince , u n e 

opinion p r é t e n d u m e n t en conflit avec le p r inc ipe selon lequel le p r ince 

jou i t d ' une i m m u n i t é de ju r id i c t ion vis-à-vis des t r i b u n a u x du 

L iech t ens t e in ( p a r a g r a p h e s 35 et 40) . 

82. En 1991, d a n s le c o n t e x t e de la p r é s e n t a t i o n d ' un projet de loi 

p o r t a n t modif icat ion de la loi sur la C o u r cons t i tu t ionne l l e , le 

g o u v e r n e m e n t du L iech tens t e in avai t , d a n s ses observa t ions j o i n t e s , 
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défendu u n e opinion ana logue , q u e le p r ince avait c o n t e s t é e et sur 

laque l le un accord avait é té conclu au P a r l e m e n t du L iech tens t e in , 

quo ique s e u l e m e n t à la ma jo r i t é ( p a r a g r a p h e 41 du r a p p o r t ) . L 'opinion 

émise p a r le r e q u é r a n t ne s au ra i t donc ê t r e cons idérée c o m m e une 

propos i t ion i n t e n a b l e mais c o m m e u n avis p a r t a g é par un n o m b r e 

cons idé rab le de p e r s o n n e s au L iech tens t e in . 

83 . La C o m m i s s i o n c o n s t a t e é g a l e m e n t q u e le p r ince , n o n o b s t a n t sa 

conclusion selon laque l le le r e q u é r a n t é ta i t i n a p t e à exe rce r des 

fonctions pub l iques , supposa i t l u i -même q u e le r e q u é r a n t r e spec t e ra i t la 

C o n s t i t u t i o n et les lois j u s q u ' a u t e r m e de son m a n d a t . De p lus , en 1997, le 

pr ince a r e c o n n u q u e le r e q u é r a n t , en ra i son de « ses a u t r e s qual i f icat ions 

profess ionnel les », avait j o u é un rôle i m p o r t a n t en qua l i t é de p rés iden t du 

T r i b u n a l admin is t ra t i f , d é c l a r a n t en ou t r e qu ' i l n ' é t a i t pas opposé à ce que 

l ' in té ressé d é t i e n n e u n e c h a r g e jud ic i a i r e , pourvu qu ' i l n 'a i t pas à le 

n o m m e r ( p a r a g r a p h e 32 du r a p p o r t ) . 

84. De plus , la sanc t ion infligée pa r le pr ince é t a i t fondée sur des 

conclusions géné ra l e s t i r ées de l ' a t t i t ude q u e le r e q u é r a n t avai t a d o p t é e 

lorsqu ' i l é t a i t au g o u v e r n e m e n t , à l 'occasion n o t a m m e n t du différend 

pol i t ique de 1992, et de la brève déc l a r a t i on qu ' i l avait faite sur une 

ques t ion cons t i t u t ionne l l e spécif ique - ma i s su je t te à con t rove r se - de 

c o m p é t e n c e jud ic i a i r e , tel le q u e la p resse en avai t r e n d u c o m p t e . Il n ' a 

é té fait m e n t i o n d ' a u c u n incident la issant suppose r q u e l 'opinion du 

r e q u é r a n t , te l le qu 'e l le avait é té e x p r i m é e lors de la conférence en 

ques t ion , avait eu des r épe rcuss ions sur l 'exercice de son m a n d a t de 

p r é s i d e n t du T r i b u n a l a d m i n i s t r a t i f ou sur tou te a u t r e p rocédure 

p e n d a n t e ou i m m i n e n t e . De plus , le pr ince n 'ava i t d o n n é a u r e q u é r a n t 

a u c u n e possibi l i té de fo rmu le r des observa t ions sur le r ep roche qu i lui 

é ta i t ad r e s sé . 

85. Il es t vra i q u e le pr ince a choisi de s ' ad resse r au r e q u é r a n t pa r 

cou r r i e r p o u r l ' in former de sa posi t ion en la m a t i è r e , et q u e c 'est le 

r e q u é r a n t qu i a r e n d u pub l iques la l e t t r e du pr ince et ses conclus ions , en 

ce qu ' i l en a informé le p r é s iden t du P a r l e m e n t du L iech tens t e in , 

soulevant la ques t ion de savoir s'il pouvai t ou non r e s t e r en fonction. 

C e p e n d a n t , c o m p t e t e n u de son i m p o r t a n c e et de ses impl ica t ions pour la 

s i tua t ion profess ionnel le du r e q u é r a n t , c e t t e ques t i on devai t f a t a l e m e n t 

ê t r e po r t ée à la conna i ssance d ' au moins un cercle l imi té de t ierces 

pe r sonnes . En o u t r e , le pr ince l u i - m ê m e a ad res sé au r e q u é r a n t une 

l e t t r e ouve r t e qu i a é té publ iée d a n s la p resse du L iech tens t e in 

( p a r a g r a p h e 28 du r a p p o r t ) . 

86. La C o m m i s s i o n e s t ime en ou t r e que le G o u v e r n e m e n t n ' a 

m e n t i o n n é a u c u n e x e m p l e i n d i q u a n t q u e le r e q u é r a n t , d a n s la pour su i t e 

de ses obl iga t ions jud ic i a i r e s ou a u t r e s , avai t a d o p t é une condui te 

inaccep tab le . En effet, en 1995, le P a r l e m e n t du L i ech t ens t e in , après 

dé l ibé ra t ions , avai t conclu à l ' u n a n i m i t é que la c h a r g e du r e q u é r a n t 
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n ' é t a i t pas r e m i s e en ques t ion p a r les avis j u r i d i q u e s qu ' i l avai t formulés 

d a n s le c ad re de la conférence en ques t ion et avai t déc idé , en 1997, de le 

n o m m e r de nouveau p rés iden t du T r i b u n a l a d m i n i s t r a t i f ( p a r a g r a p h e s 23 

et 31 du r a p p o r t ) . A u c u n a u t r e mot i f p e r t i n e n t ne p e r m e t de conclure que 

les opinions du r e q u é r a n t sur les c o m p é t e n c e s de la C o u r cons t i tu t ionne l l e 

r i squa ien t de r e m e t t r e en ques t i on l ' au to r i t é et l ' impar t i a l i t é d u corps 

jud ic i a i r e ou ê t r e source de d é s o r d r e . 

87. Dès lors, la C o m m i s s i o n e s t ime , c o m p t e t e n u de l ' ensemble des 

é l é m e n t s dont elle d ispose , que si les a r g u m e n t s avancés pa r le 

G o u v e r n e m e n t p o u r jus t i f i e r l ' ingérence d a n s le droi t du r e q u é r a n t à la 

l iber té d ' express ion sont p e r t i n e n t s , ils ne suffisent toutefois pas à é tab l i r 

de m a n i è r e conva incan te qu' i l é ta i t nécessa i re , dans une société 

d é m o c r a t i q u e , de s a n c t i o n n e r la déc l a r a t i on du r e q u é r a n t et de l 'exclure 

d 'une fu ture n o m i n a t i o n à u n la rge éventa i l de pos tes de h a u t r a n g d a n s la 

fonction pub l ique du L iech tens t e in . M ê m e en la i ssant une c e r t a i n e m a r g e 

d ' app réc i a t ion , force est de conclure q u e l 'ac t ion du pr ince é ta i t 

d i sp ropo r t i onnée à l 'objectif poursuivi . 

Conclusion 

88. La C o m m i s s i o n conclut , pa r qu inze voix con t r e q u a t r e , qu ' i l y a eu, 

en l ' espèce , v iola t ion de l 'ar t icle 10 de la Conven t ion . 

D . Q u a n t a u x a r t i c l e s 6 e t 13 d e la C o n v e n t i o n 

89. Le r e q u é r a n t se p la in t de ne pas avoir bénéficié d ' un recours 

effectif, j ud i c i a i r e ou a u t r e , lui p e r m e t t a n t de c o n t e s t e r la décision pr ise 

pa r le p r ince au r e g a r d d e l 'opinion qu ' i l avai t e x p r i m é e lors de sa 

conférence , ainsi q u e le pré judice qu i en a r é su l t é pour sa r é p u t a t i o n et 

les d ro i t s a t t a c h é s à sa p e r s o n n e , en pa r t i cu l i e r ses dro i t s profess ionnels . 

Il invoque l 'ar t ic le 6 § 1 de la Conven t i on . 

90. Ce t a r t ic le , en ses disposi t ions p e r t i n e n t e s , est ainsi libellé : 

« T o u t e p e r s o n n e a droit à ce q u e sa c a u s e soit e n t e n d u e é q u i t a b l e m e n t , 

p u b l i q u e m e n t et d a n s un dé la i ra i sonnable , par un tr ibunal i n d é p e n d a n t et impart ia l , 

é tabl i par la loi, qui déc idera , soit des c o n t e s t a t i o n s sur ses droits et ob l iga t ions de 

carac tère civil, soit du b ien- fondé d e tou te a c c u s a t i o n en m a t i è r e p é n a l e d ir igée contre 

e l le (...) » 

9 1 . A t i t r e subs id ia i re , il sou t i en t qu ' i l y a eu violat ion de l 'ar t icle 13 d e 

la Conven t ion , qu i est a insi libellé : 

« T o u t e p e r s o n n e dont les droi ts et l ibertés r e c o n n u s dans la (...) C o n v e n t i o n ont é t é 

v io lés , a droit à l'octroi d'un recours effect i f devant une ins tance na t iona le , a lors m ê m e 

que la v io la t ion aurait é t é c o m m i s e par des p e r s o n n e s ag i s sant dans l 'exercice de leurs 

fonct ions off ic ie l les . » 
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92. D a n s ses observa t ions , le G o u v e r n e m e n t déc la re q u ' e n ce qu i 

conce rne la violat ion a l léguée de son droi t à la l iber té d ' express ion , le 

r e q u é r a n t disposai t d ' un recours devan t la C o u r cons t i t u t ionne l l e , mais 

ne s 'en est pas préva lu . 

a) Q u a n t à l ' a r t i c l e 6 § 1 d e la C o n v e n t i o n 

93 . La C o m m i s s i o n r appe l l e q u e le droi t d 'accès à un t r i b u n a l e n 

m a t i è r e civile cons t i tue un aspect du « droi t à un t r i buna l » consacré à 

l 'ar t icle 6 § 1 (Cour eur . D H , a r r ê t s Aksoy c. T u r q u i e du 18 d é c e m b r e 

1996, Recueil 1996-VI, p . 2285, § 92, Mentes, et a u t r e s c. T u r q u i e d u 

28 n o v e m b r e 1997,Recueil 1997-VUI, pp . 2714-2715, § 86). 

94. En l 'espèce, le r e q u é r a n t invoque des r épe rcuss ions su r sa 

r é p u t a t i o n et les d ro i t s a t t a c h é s à sa p e r s o n n e . 

95 . La C o m m i s s i o n re lève q u e le dro i t de j ou i r d ' une bonne r é p u t a t i o n 

et celui de faire déc ider pa r u n t r i buna l le bien-fondé des a t t e i n t e s po r t ée s 

à ce t t e r é p u t a t i o n doivent ê t r e cons idérés c o m m e des d ro i t s de c a r a c t è r e 

civil au sens de l 'ar t icle 6 § 1 ( H e l m e r s c. Suède , r e q u ê t e n" 11826/85, 

décis ion de la C o m m i s s i o n du 9 ma i 1989, D R 6 1 , p . 138). C e p e n d a n t , le 

r e q u é r a n t se p la in t e s sen t i e l l emen t de l ' absence de recours con t re 

l ' i ngérence du pr ince d a n s son droi t à la l iber té d ' express ion à l ' égard des 

déc l a r a t i ons faites lors de sa conférence au L i ech t ens t e in - In s t i t u t 

en février 1995. 

96. Dès lors , la C o m m i s s i o n e s t ime ind iqué d ' e x a m i n e r ce gr ief sous 

l 'angle de l 'obl igat ion p lus g é n é r a l e , que l 'ar t icle 13 fait pese r su r les 

E t a t s , d'offrir u n recours effectif p e r m e t t a n t de se p l a ind re de violat ions 

de la Conven t i on (voir, mutatis mutandis, a r r ê t Aksoy, op. cit., p . 2286, § 94 ; 

a r r ê t Mentes, et a u t r e s , op. cit., p . 2715 , § 88) . 

Conclusion 

97. La C o m m i s s i o n conclu t , p a r d ix-sept voix con t re deux , qu ' i l n'y a 

pas lieu, en l ' espèce, de d é t e r m i n e r s'il y a eu violat ion de l 'a r t ic le 6 de la 

Conven t ion . 

b ) Q u a n t à l ' a r t i c l e 13 d e la C o n v e n t i o n 

98. L 'a r t i c le 13 g a r a n t i t l ' exis tence en droi t i n t e r n e d ' un recours 

p e r m e t t a n t de s'y prévalo i r des dro i t s et l iber tés de la C o n v e n t i o n , tels 

qu ' i l s peuven t s'y t r ouve r consac rés . C e t t e d ispos i t ion a donc pour 

conséquence d ' ex iger u n recours i n t e r n e hab i l i t an t « l ' ins tance na t iona l e 

c o m p é t e n t e » à conna î t r e du c o n t e n u du gr ief fondé sur la C o n v e n t i o n et à 

offrir le r e d r e s s e m e n t a p p r o p r i é , m ê m e si les E t a t s c o n t r a c t a n t s j ou i s sen t 

d ' u n e c e r t a i n e m a r g e d ' app réc i a t i on q u a n t à la m a n i è r e de se confo rmer 

aux obl iga t ions q u e leur fait ce t t e disposi t ion. Le r ecour s exigé par 
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l 'ar t icle 13 doit ê t r e « effectif » en p r a t i q u e c o m m e en droi t ( a r r ê t Mentes, 

et a u t r e s , op. cit., pp . 2715-2716, § 89, avec d ' a u t r e s r é fé rences ) . 

99. La C o m m i s s i o n e s t ime que vu sa conclus ion sous l 'angle de 

l 'ar t ic le 10 ( p a r a g r a p h e 88 c i -dessus) , la condi t ion de « défendabi l i t é » 

du moyen en ques t i on se t rouve , en l 'espèce, r empl i e ( a r r ê t V e r e i n i g u n g 

d e m o k r a t i s c h e r So lda t en Ö s t e r r e i c h s et Gub i , op. cit., p . 20, § 53 , avec u n e 

a u t r e r é fé rence ) . 

100. Q u a n t au r ecour s possible invoqué p a r le G o u v e r n e m e n t , celui-ci 

ne cite a u c u n cas d ' app l i ca t ion s emblab l e à celui don t il s 'agit en l 'espèce. 

Il r es te a insi en défau t d ' é tab l i r l 'effectivité d ' un recours devan t la C o u r 

cons t i tu t ionne l l e du L iech tens t e in (voir la décis ion de la C o m m i s s i o n du 

27 ma i 1997 sur la recevabi l i t é ) . 

101. Dès lors, la C o m m i s s i o n e s t ime q u e le r e q u é r a n t a é té v ic t ime 

d ' une violat ion de l 'ar t ic le 13. 

Conclusion 

102. La C o m m i s s i o n conclut , p a r seize voix c o n t r e t ro is , qu ' i l y a eu, e n 

l ' espèce, violat ion de l 'ar t icle 13 de la Conven t i on co mb i n é avec l 'ar t icle 10. 

E. Q u a n t à l 'art ic le 14 d e la C o n v e n t i o n 

103. Le r e q u é r a n t aff irme q u ' e n ra ison de son opinion sur u n e 

ques t i on j u r i d i q u e pa r t i cu l i è r e , son accès à la fonction pub l ique est 

c o m p r o m i s . Il invoque l 'ar t icle 14 de la C o n v e n t i o n combiné avec l 'ar­

ticle 10. Le G o u v e r n e m e n t en d isconvient . 

104. L 'a r t ic le 14 de la C o n v e n t i o n est ainsi libellé : 

« La j o u i s s a n c e d e s dro i t s et l ibertés r e c o n n u s d a n s la (...) C o n v e n t i o n doit ê t r e 

a s s u r é e , sans d i s t inc t ion a u c u n e , fondée n o t a m m e n t sur le s e x e , la race, la cou leur , la 

l a n g u e , la re l ig ion, les op in ions po l i t iques ou t o u t e s autres op in ions , l 'origine nat iona le 

ou soc ia le , l ' appar tenance à une minor i t é na t iona le , la for tune , la na i s sance ou toute 

a u t r e s i tuat ion . » 

105. A la l u m i è r e de ses conclusions c o n c e r n a n t l 'ar t icle 10, la 

C o m m i s s i o n e s t ime qu ' i l n 'y a pas lieu d ' e x a m i n e r le gr ief du r e q u é r a n t 

t i ré de l 'ar t ic le 14. 

Conclusion 

106. La C o m m i s s i o n conclu t , p a r dix-sept voix con t r e deux , q u ' a u c u n e 

ques t i on d i s t inc te ne se pose sous l 'angle de l 'ar t ic le 14 de la Conven t i on 

combiné avec l 'ar t icle 10. 
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F . R é c a p i t u l a t i o n 

107. La C o m m i s s i o n conclut , pa r qu inze voix con t r e q u a t r e , qu ' i l y a 

eu, en l 'espèce, violat ion de l 'ar t icle 10 de la Conven t ion ( p a r a g r a p h e 88). 

108. La C o m m i s s i o n conclut , p a r d ix-sept voix con t r e d e u x , qu ' i l n'y a 

pas lieu, en l 'espèce, d e d é t e r m i n e r s'il y a eu violat ion de l 'ar t icle 6 de la 

Conven t ion ( p a r a g r a p h e 97) . 

109. La C o m m i s s i o n conclu t , p a r seize voix con t re t ro is , qu ' i l y a eu, en 

l 'espèce, violat ion de l 'ar t icle 13 de la Conven t i on combiné avec l 'ar t icle 10 

( p a r a g r a p h e 102). 

110. La C o m m i s s i o n conclut , p a r dix-sept voix con t r e d e u x , q u ' a u c u n e 

ques t ion d i s t inc te ne se pose sous l 'angle de l 'ar t icle 14 de la Conven t ion 

combiné avec l 'ar t icle 10 ( p a r a g r a p h e 106 ci-dessus) . 

M . DE SALVIA 

Secré ta i r e de la Commis s ion 

S. TRECHSEL 

Prés iden t de la Commiss ion 
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À L A Q U E L L E M . H E R N D L D É C L A R E S E R A L L I E R 

J e ne p a r t a g e pas l 'opinion de la major i té : à m o n avis, il n 'y a pas eu de 

violat ion au droi t du r e q u é r a n t à la l ibe r té d ' express ion . 

T o u t d ' abo rd c o n c e r n a n t les p a r a g r a p h e s 55 et 56 du r a p p o r t de la 

C o m m i s s i o n , j e ne crois pas q u e le r e q u é r a n t ait eu le s t a tu t de 

« fonc t ionnai re publ ic » au sens réel du mot . Il n 'es t pas ce fonc t ionnai re 

« type » qui fait t o u t e sa c a r r i è r e au service de l ' admin i s t r a t i on pub l ique 

ou de la j u s t i ce . 

J e cons idère le r e q u é r a n t c o m m e une p e r s o n n e i m p l i q u é e d a n s les plus 

h a u t e s act iv i tés pub l iques de son pays : il a é té t a n t ô t m e m b r e du 

G o u v e r n e m e n t , t a n t ô t p r é s i d e n t du T r i b u n a l admin is t ra t i f . C e d e r n i e r 

pos te n 'es t pas ouver t aux fonc t ionna i res . Il conce rne l 'une des plus 

h a u t e s fonctions de l 'Eta t , et la n o m i n a t i o n à ce pos te r e q u i e r t l 'accord 

du P a r l e m e n t (qui propose) et du souvera in (qui déc ide ) . Pa r 

c o n s é q u e n t , le pos te de p rés iden t du T r i b u n a l a d m i n i s t r a t i f est 

g é n é r a l e m e n t accordé à u n e p e r s o n n e imp l iquée d a n s la vie po l i t ique , 

sans a u c u n éga rd à u n e éven tue l le ca r r i è r e de fonc t ionna i re . 

Le pos te de p rés iden t du T r i b u n a l a d m i n i s t r a t i f du L i ech t ens t e in ne 

d o n n e pas le s t a t u t de fonc t ionna i re , mais le s t a t u t p r o p r e à ce t t e 

fonction. P o u r ce qu i nous i n t é r e s s e , c 'est u n pos te à d u r é e l imi tée , de 

l ibre choix et qui n 'ouvre pas d e droi t à réé lec t ion . En conclusion, le 

r e q u é r a n t n ' a é té privé d ' a u c u n dro i t . 

C o n c e r n a n t le p a r a g r a p h e 60 du r a p p o r t , j ' a j o u t e r a i q u e la l e t t r e du 

pr ince n 'es t pas u n ac te d 'E t a t . L ' ac te d 'E t a t doit ê t r e u n ac te j u r i d i q u e . 

Et j e n ' a i t rouvé a u c u n ac te j u r i d i q u e j u s q u ' à ce q u e le pr ince ait refusé la 

n o m i n a t i o n du r e q u é r a n t , p roposée pa r la d i è t e . 

La l e t t r e du pr ince , qui n ' e s t donc pas u n ac te j u r i d i q u e , n ' e s t pas u n e 

sanc t ion non plus : elle est p u r e m e n t et s i m p l e m e n t une déc l a r a t i on 

d ' i n t en t i on . C e t t e déc l a r a t i on d ' i n t e n t i o n p o u r r a i t ê t r e cons idérée 

c o m m e une « gent i l lesse » à l ' égard du r e q u é r a n t , pour q u e celui-ci 

sache bien, avan t la fin de son m a n d a t , qu ' i l ne s e r a pas r econdu i t d a n s 

ces fonct ions. La l e t t r e ne h e u r t e pas le droi t du r e q u é r a n t . T o u t le droi t 

du r e q u é r a n t ne consis te q u ' à poursu iv re ses act ivi tés de p ré s iden t 

du T r i b u n a l admin is t ra t i f , j u s q u ' à l ' exp i ra t ion de son m a n d a t , et c'est 

tou t . 

Bref, la l e t t r e n 'es t pas u n ac te j u r i d i q u e , la l e t t r e n ' e m p i è t e pas sur le 

dro i t du r e q u é r a n t , la l e t t r e n ' e n g a g e pas la responsab i l i t é de l 'E ta t . 

C o n t r a i r e m e n t à ce qui est écr i t au p a r a g r a p h e 62 du r a p p o r t de la 

C o m m i s s i o n , ni la l e t t r e ni m ê m e l 'acte j u r i d i q u e de refus de la 

n o m i n a t i o n ne cons t i t uen t u n e i ngé rence d a n s la l iber té d ' express ion du 

r e q u é r a n t . 
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M ê m e si la ra i son du refus se t rouve d a n s les propos du r e q u é r a n t , le 

pr ince a pu ne pas n o m m e r celui don t il ne veut pas . Et le refus de la 

n o m i n a t i o n ne cons t i tue point une e n t r a v e à la l iber té d ' express ion du 

r e q u é r a n t . 

Le pr ince et le r e q u é r a n t ont des opinions di f férentes sur un sujet 

cons t i tu t ionne l . Le r e q u é r a n t est l ibre de s ' exp r imer , mais il faut 

r e spec t e r l 'opinion du pr ince et sa l iber té de l ' expr imer . 

L 'opinion con t r a i r e du r e q u é r a n t ne s au ra i t c réer , à la c h a r g e du 

pr ince , une obl iga t ion de le conf i rmer à son pos t e . La l iber té d ' express ion 

ne fait pas obs tac le à ce q u e l ' individu subisse les conséquences de ce qu' i l 

a e x p r i m é . Il est tout à fait n o r m a l q u e l ' express ion d ' une opinion sur un 

point de vue qu i n 'es t pas p a r t a g é pa r le d é t e n t e u r du pouvoir po l i t ique , 

e n t r a î n e un choix néga t i f de la p a r t de ce de rn i e r . 

Ainsi , pa r e x e m p l e , l o r squ ' une p e r s o n n e veu t deven i r m i n i s t r e et 

qu 'e l le a e x p r i m é u n e opinion con t r a i r e à celle du p r e m i e r m in i s t r e , il est 

tout à fait n o r m a l q u e celui-ci refuse au d iss ident un pos te de son cab ine t . 

Ce la ne saura i t cons t i t ue r la violat ion du droi t à la l iber té d ' express ion . 

Il est pa r adoxa l q u ' e n m a t i è r e de l ibre choix une opin ion co n t r a i r e à 

celle de celui qui a le pouvoir de choisir puisse obl iger à choisir le 

d iss ident . D a n s un pare i l cas, ce n 'es t pas la l iber té d ' express ion , mais la 

l iber té de choisir qu i l ' e m p o r t e . 

J e ne finirai pas sans préc iser deux po in t s . D ' u n e p a r t , pour ce qu i est 

de la publ ic i té du cas, c 'est le r e q u é r a n t qu i a voulu r e n d r e public 

l 'épisode. Il a u r a i t pu g a r d e r la l e t t r e du pr ince pa r -deve r s lui, sans avoir 

besoin de la publ ier . . . D ' a u t r e p a r t , en d e h o r s des cas de n o m i n a t i o n 

exercée pa r le pr ince — t rès peu de postes publics — le r e q u é r a n t p e u t ê t r e 

n o m m é à n ' i m p o r t e quel le a u t r e fonction. 

Le pr ince a dit l u i - m ê m e à la d iè te qu ' i l refusai t la n o m i n a t i o n du 

r e q u é r a n t c o m m e p r é s i d e n t du T r i b u n a l adminis t ra t i f , mais que r ien 

n ' e m p ê c h a i t la d iè te de le n o m m e r j u g e à la m ê m e cour . 

J ' a i le s e n t i m e n t q u e la p r é s e n t e espèce n 'est q u e l ' i l lus t ra t ion d 'un 

r a p p o r t de force e n t r e le r e q u é r a n t et le p r ince , d ' une s i tua t ion 

conflictuelle : ce n 'es t pas l ' apanage de la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e . 
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[Traduction) 

La réac t ion du pr ince face à un proje t de loi à p r e m i è r e vue dé fendab le 

a consis té à a d r e s s e r au r e q u é r a n t u n e l e t t r e d a n s laquel le il aff i rmait q u e 

l ' in té ressé ne s ' e s t imai t pas lié pa r la C o n s t i t u t i o n et qu ' i l é ta i t i n a p t e à 

exe rce r une fonction pub l ique . Si j e peux c o m p r e n d r e l'effet pré judic iab le 

d ' un tel c o m m e n t a i r e et ses r épe rcuss ions sur le r e n o u v e l l e m e n t du 

m a n d a t du r e q u é r a n t à la p ré s idence du T r i b u n a l admin is t ra t i f , ainsi 

q u e le r a i s o n n e m e n t qu i a condui t la major i t é à conclure qu ' i l y avai t eu , 

c o m m e d a n s l 'affaire Vogt ( a r r ê t Vogt c. A l l e m a g n e du 26 s e p t e m b r e 

1995, sér ie A n° 323), violat ion de l 'ar t ic le 10, il me semble c e p e n d a n t , à 

la l u m i è r e des cons idé ra t ions avancées pa r M. M a r t î n e z , q u e le n œ u d de 

l 'affaire soit la ques t ion de l 'accès à la fonction pub l ique . En c o n s é q u e n c e , 

c o m m e d a n s les a r r ê t s G l a s e n a p p c. A l l e m a g n e et Kosiek c. A l l e m a g n e du 

28 août 1986 (série A n o s 104 et 105), il n 'y a pas eu ingé rence d a n s le droi t 

à la l iber té d ' express ion au sens de la Conven t i on . 
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D a n s ce t t e affaire, j e m e suis posé la ques t ion de savoir si le r e q u é r a n t 

pouvai t venir se p l a ind re devan t les o r g a n e s de S t r a s b o u r g ou si, au 

c o n t r a i r e , l 'on ne devai t pas p lu tô t conclure qu ' i l en é ta i t « e m p ê c h é » en 

ra ison de son p r o p r e c o m p o r t e m e n t et q u e c 'é ta i t donc la qua l i t é de 

v ic t ime qu i faisait dé fau t en l 'espèce. A p r è s réflexion, j e suis j u s t e m e n t 

ar r ivé à ce t t e conclus ion et c'est la ra i son pour laquel le j e n 'a i pas suivi 

l 'opinion de la ma jo r i t é c o n c e r n a n t la violat ion de l 'ar t ic le 10. 

Au p a r a g r a p h e 79 du r a p p o r t , la major i t é r econna î t q u e l 'ac t ion du 

pr ince n 'ava i t pas eu un effet d i rec t sur la posi t ion du r e q u é r a n t en sa 

q u a l i t é de p ré s iden t d u T r i b u n a l adminis t ra t i f , ma i s elle a joute q u ' e n 

tout é t a t de cause les déc l a ra t ions du p r ince , selon lesquel les le 

r e q u é r a n t n ' é ta i t plus a p t e (et n ' a u r a i t p lus é té appe lé ) à r e m p l i r des 

fonctions pub l iques , c o n s t i t u a i e n t une a t t a q u e sér ieuse à sa r é p u t a t i o n 

profess ionnel le . J e ne suis pas d 'accord . C o m m e n t u n e a t t a q u e à la 

r é p u t a t i o n peut -e l le se p rodu i re m o y e n n a n t une l e t t r e pr ivée, ad res sée 

d i r e c t e m e n t et exc lus ivement à la p e r s o n n e i n t é r e s sée , et non 

a c c o m p a g n é e par u n e ac t ion e x t e r n e visant à e m p i é t e r d ' une m a n i è r e ou 

d ' u n e a u t r e sur les fonctions exe rcées p a r le d e s t i n a t a i r e ? C o m m e n t une 

l e t t r e de ce g e n r e est-elle suscept ib le de cons t i t ue r u n e ingé rence d a n s la 

l iber té d ' express ion du d e s t i n a t a i r e ? Si, c o m m e j e le crois, cela n ' es t pas 

possible, tou t ce qu i s 'est passé ap rè s la l e t t r e , et en pa r t i cu l i e r la publ ic i té 

d o n n é e à celle-ci m o y e n n a n t sa d i s t r ibu t ion p a r m i les m e m b r e s de la d iè te 

et la réac t ion qui s 'ensuivi t , c e t t e fois de m a n i è r e pub l ique , du p r ince , a 

é té dû exc lus ivement au c o m p o r t e m e n t du r e q u é r a n t . En c o n s é q u e n c e , il 

ne peu t pas é c h a p p e r à l ' appl ica t ion du pr inc ipe qu i in te rd i t de venire contra 

factum proprium. 
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S U M M A R Y 1 

S p e c i a l a p p e a l t o t h e P r e s i d e n t o f t h e R e p u b l i c n o t s u b j e c t t o t h e p r o v i s i o n s 

o f A r t i c l e 6 

A r t i c l e 6 

Applicability - Special appeal - Special appeal to the President of the Republic not subject to 
provisions of Article 6 - Choice of this remedy in preference to the possibility, known to the 
applicant, of bringing an action in the courts under the ordinary law 

* 

The applicant was refused a means-tested university bursary by the university 
authorities, who informed him that he could appeal to the Regional 
Administrative Court against their decision. However, the applicant preferred to 
lodge a special appeal with the President of the Republic. In February 1982 he 
served notice of that appeal on the university authorities. In June 1992 the 
applicant obtained information from the office of the President of the Republic 
on the legal provisions governing his appeal and was told that his appeal had 
been sent to the relevant ministry. According to information provided by the 
applicant, the proceedings were still pending in December 1998. 

Held 
Article 6: The Convention provisions did not apply to an appeal to the President of 
the Republic, which was a special appeal and did not have to be exhausted in order 
to satisfy the requirements of Article 35. Even supposing I hat the right to a bursary-
were, as such, guaranteed by the Convention or its Protocols, the applicant, who 
had been informed of the possibility of bringing an action in the Administrative 
Court, had not brought contentious proceedings falling within the scope of 
Article 6: incompatible ratinne materiae. 

I. T h i s s u m m a r y by the Reg i s try d o e s not bind the Court . 
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T H E F A C T S 

T h e app l ican t [Mr C o s t a n t i n o N a r d e l l a ] is an I t a l i an na t i ona l who was 
bo rn in 1962 a n d lives in Foggia . 

H e was r e p r e s e n t e d before t he C o u r t by Mr G. Di M a t t i a , a lawyer in 
Foggia . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of the case, as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

Whi le he was a first-year law s t u d e n t a t t h e Unive r s i ty of U r b i n o , 
M r N a r d e l l a appl ied to t he S t u d e n t Services Office for a b u r s a r y (assegrw 
di studio) for t he a c a d e m i c yea r 1981/82 following a compe t i t i on not ice 
issued in conformi ty wi th Law no. 54/79. H e s t a t e d t h a t he was a m e m b e r 
of a family whose income did not exceed the cei l ing of four mil l ion I ta l ian 
lire (ITL) above which the bursa ry , which a m o u n t e d to ITL 500,000, could 
not be g r a n t e d . 

In a decis ion of 21 D e c e m b e r 1981, of which the app l ican t was notified 
on 28 J a n u a r y 1982, the gove rn ing body of t he U r b i n o Univers i ty S tuden t 
Services re jec ted Mr Narde l l a ' s app l ica t ion on the g r o u n d t h a t his family's 
i ncome exceeded the p resc r ibed l imi t . T h e D i r e c t o r of S t u d e n t Sendees 
in formed the appl ican t t h a t he could cha l l enge the decis ion in the 
Regional A d m i n i s t r a t i v e C o u r t . 

O n 15 F e b r u a r y 1982 the appl ican t se rved not ice on the govern ing body 
of t h e S t u d e n t Services t h a t he was a p p e a l i n g to t he P re s iden t of t h e 
Republ ic . 

O n 27 S e p t e m b e r 1989 he asked the govern ing body for i n fo rma t ion as 
to p rog res s of t he p roceed ings . O n 13 O c t o b e r 1989 the S t u d e n t Services 
Office rep l ied tha t t hey h a d none a n d advised h im to a d d r e s s his e n q u i r y 
to t he P re s iden t of the Repub l i c . 

O n 4 J u n e 1992, in reply to a l e t t e r from the app l i can t received on 
2 J u n e 1992, t he office of the P re s iden t of the Republ ic in formed the 
app l i can t t h a t t he p r o c e d u r e in q u e s t i o n was gove rned by P re s iden t i a l 
Dec ree no. 1199 of 1971 and tha t his l e t t e r h a d b e e n forwarded to the 
Min is t ry for t he Univers i t i e s and R e s e a r c h S tud ies , which would be 
dea l ing wi th it. 

Accord ing to in fo rma t ion provided by t h e app l i can t , t h e p roceed ings 
were still p e n d i n g on 12 D e c e m b e r 1998. 



388 NARDELLA v. ITALY DECISION 

B. R e l e v a n t d o m e s t i c law 

Special appea l s to the P re s iden t of the Republ ic (ricorso straordinario al 
Presidente delta Repubblica) a re governed by P re s iden t i a l D e c r e e no. 1199 of 
24 N o v e m b e r 1971. T h e y a r e non-con ten t ious a d m i n i s t r a t i v e appea l s by 
which final decis ions can be cha l l enged . T h e y a re lodged by the appe l l an t 
d i rect ly wi th the h e a d of S t a t e a n d a re l imi ted to a review of t he lawfulness 
of the decision be ing cha l l enged . 

A special a p p e a l p rec ludes b r ing ing an act ion in the a d m i n i s t r a t i v e 
cour t s . It follows t h a t once an appe l l an t cha l l enges an a d m i n i s t r a t i v e 
decision by way of a special a p p e a l to t he P re s iden t of the Republ ic , he or 
she c a n no longer b r i n g a n ac t ion in t he cou r t s . Since an act ion in the 
cour t s offers b e t t e r g u a r a n t e e s t h a n a special a p p e a l , t he o t h e r pa r ty 
(controinteressato) can , wi th in sixty days of receiving not ice of such a n 
appea l , r e q u e s t t h a t it be h e a r d in t he a d m i n i s t r a t i v e c o u r t s . 

A special a p p e a l mus t be lodged wi th in 120 days of service, 
c o m m u n i c a t i o n or knowledge of the decision be ing cha l l enged . It m u s t , 
wi th in t he s a m e t i m e per iod , be served on the a u t h o r i t y which m a d e the 
decision and be lodged wi th the re levan t min i s t ry (or t he a u t h o r i t y which 
m a d e the decis ion, which m u s t t h e n forward it to the re levan t min i s t ry ) . 

T h e re levan t min i s t ry inves t iga tes t he case a n d m u s t c o m p l e t e its 
inves t iga t ion wi th in 120 days of the expiry of t h e t i m e al lowed to t he 
o t h e r p a r t y to s u b m i t the i r obse rva t ions . W h e n t h a t t i m e h a s exp i red , 
the appe l l an t can ask the re levan t min i s t ry w h e t h e r t he appea l has b e e n 
forwarded to the Consiglio di Stato for an opin ion , as is compulsory , and , if 
no reply or a nega t ive reply is received, can h imse l f file a copy of t he appea l 
wi th t he Consiglio di Stato. 

O n a p roposa l by the a p p r o p r i a t e min i s t e r , t he P r e s i d e n t of the 
Republ ic m a k e s a ru l ing by dec ree . An app l ica t ion can be m a d e for 
review of t h a t d e c r e e . An a p p e a l could also be lodged wi th the 
a d m i n i s t r a t i v e cour t s even if t h e r e is no expres s legal provision to t h a t 
effect. 

THE LAW 

T h e appl ican t c o m p l a i n e d of t he l eng th of t i m e t a k e n to e x a m i n e his 
special appea l to t he P re s iden t of the Repub l i c a n d rel ied on Art ic le 6 of 
t he Conven t i on . 

T h e C o u r t cons iders t h a t the provis ions of the Conven t i on do not apply 
to the appea l in ques t ion . It no tes fu r the r t h a t such a n appea l is 
cons ide red to be a special r e m e d y which does not have to be e x h a u s t e d in 
o r d e r to satisfy the r e q u i r e m e n t s of Art ic le 35 of t he Conven t i on . 

H a v i n g cons ide red t he n a t u r e of the appea l in ques t ion , t he C o u r t finds 
t h a t , even suppos ing the r ight to a b u r s a r y w e r e , as such, g u a r a n t e e d by 
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t he Conven t i on or i ts Pro tocols , t he app l i can t , in lodging a special appea l 
wi th t he P r e s i d e n t of the Republ ic , did not b r i n g c o n t e n t i o u s p roceed ings 
falling wi th in the scope of Art ic le 6 of t he Conven t i on . It notes 
f u r t h e r m o r e t h a t t he appl ican t had b e e n in fo rmed of the possibil i ty of 
cha l l eng ing the a d m i n i s t r a t i v e decision in the Regiona l A d m i n i s t r a t i v e 
C o u r t . 

It follows t h a t the app l ica t ion is i ncompa t ib l e ratione materiae wi th the 
provisions of t he Conven t i on wi th in t he m e a n i n g of Art ic le 35 § 3 of the 
Conven t ion and m u s t be re jec ted in acco rdance wi th Ar t ic le 35 § 4 of the 
Conven t ion . 

For t he se reasons , t he C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 





N A R D E L L A c. I T A L I E 

(Requête n" 45814/99) 
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S O M M A I R E 1 

Recours extraordinaire au président de la République non soumis aux dis­
positions de l'article 6 

Article 6 

Applicabilité - Voie de recours extraordinaire - Recours extraordinaire au président de la 

République non soumis aux dispositions de l'article 6 — Choix de cette voie de recours, au 

détriment de la possibilité, connue du requérant, de former un recours contentieux de droit 

commun 

* * 

Le requérant se vit refuser l'attribution d'une bourse universitaire sur critères 
sociaux par les autorités universitaires, qui l'informèrent qu'il pouvait at taquer 
ce refus devant le tribunal administratif régional. Cependant, à ce recours 
contentieux, le requérant préféra l'introduction d'un recours extraordinaire 
devant le président de la République. En février 1982, il notifia ce recours aux 
autorités universitaires. En juin 1992, le requérant obtint des informations 
émanant du secrétariat du président de la République sur les dispositions légales 
régissant ledit recours et fut avisé que sa requête avait été transmise au ministère 
compétent. Selon les informations fournies par le requérant, la procédure était 
toujours pendante en décembre 1998. 

Article 6 : les dispositions de la Convention ne s'appliquent pas au recours au 
président de la République, recours extraordinaire dont l'épuisement n'est pas 
requis pour satisfaire aux exigences de l'article 35. Même à supposer que le droit 
à être bénéficiaire d'une allocation d'études soit, en tant que tel, garanti par la 
Convention ou ses Protocoles, le requérant, qui avait été informé de la possibilité 
de former un recours devant le tribunal administratif, n'a pas entamé une 
procédure contentieuse relevant de l'article 6 en formant ce recours : incompa­
tibilité ratione materiae. 

1. R é d i g é par le greffe , il ne lie pas la Cour . 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. C o s t a n t i n o Narde l l a ] est un r e s so r t i s san t i t a l ien né 

en 1962 et r é s idan t à Foggia . 
Il est r e p r é s e n t é devan t la C o u r p a r M' G. Di M a t t i a , avocat à Foggia. 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i ls ont é t é exposés p a r le r e q u é r a n t , 

peuven t se r é s u m e r c o m m e suit . 

Alors qu ' i l é ta i t é t u d i a n t en p r e m i è r e a n n é e de d ro i t à l 'univers i té 

d ' U r b i n o , M. Na rde l l a d e m a n d a aux œ u v r e s un ive r s i t a i r e s u n e a l locat ion 

d ' é t u d e s (assegno di studio) pour l ' année un ive rs i t a i r e 1981-1982, à la su i te 

d ' un avis de concours émis c o n f o r m é m e n t à la loi n° 54/79. Il aff irmait 

a p p a r t e n i r à u n e famille don t les r evenus ne d é p a s s a i e n t pas le plafond 

de q u a t r e mil l ions de l i res i t a l i ennes ( ITL) au -de là d u q u e l l ' a l locat ion, 

qui s 'élevait à 500 000 ITL, ne pouvai t ê t r e accordée . 

P a r u n e décision du 21 d é c e m b r e 1981, c o m m u n i q u é e le 28 j a n v i e r 

1982, le conseil d ' a d m i n i s t r a t i o n des œ u v r e s un ive r s i t a i r e s d ' U r b i n o 

re je ta la d e m a n d e pour d é p a s s e m e n t des r evenus . Le p ré s iden t des 

œ u v r e s un ive r s i t a i r e s i n fo rma le r e q u é r a n t qu ' i l pouvai t c o n t e s t e r la 

décis ion devan t le t r i buna l a d m i n i s t r a t i f rég ional . 

Le 15 février 1982, le r e q u é r a n t notifia au conseil d ' a d m i n i s t r a t i o n des 

œ u v r e s un ive r s i t a i r e s un r ecour s au p ré s iden t de la R é p u b l i q u e . 

Le 27 s e p t e m b r e 1989, il d e m a n d a aud i t conseil d ' a d m i n i s t r a t i o n des 

in fo rmat ions c o n c e r n a n t la p r o c é d u r e . Le 13 oc tobre 1989, les œ u v r e s 

un ivers i t a i res lui r é p o n d i r e n t qu ' e l l e s n ' en ava ien t a u c u n e et lui 

conse i l lè ren t de s ' ad resse r au p ré s iden t de la R é p u b l i q u e . 

Le 4 j u i n 1992, en réponse à u n e l e t t r e de l ' in té ressé p a r v e n u e le 2 juin 

1992, le s e c r é t a r i a t du p rés iden t de la R é p u b l i q u e in fo rma le r e q u é r a n t 

q u e la p r o c é d u r e en cause é ta i t régie p a r le déc re t du p r é s i d e n t de la 

R é p u b l i q u e n" 1199 d e 1971 et q u e la l e t t r e avai t é t é t r a n s m i s e a u 

min i s t è r e de l 'Univers i té et de la R e c h e r c h e pour su i te à d o n n e r . 

Selon les in fo rma t ions fournies p a r le r e q u é r a n t , la p r o c é d u r e é ta i t 

encore p e n d a n t e au 12 d é c e m b r e 1998. 

B. Le dro i t i n t e r n e p e r t i n e n t 

Le recours e x t r a o r d i n a i r e au p r é s i d e n t de la R é p u b l i q u e (ricorso 

straordinario al Presidente della Repubblica) est régi pa r le déc re t du p rés iden t 

de la R é p u b l i q u e n" 1199 du 24 n o v e m b r e 1971. Il s 'agit d 'un recours 
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a d m i n i s t r a t i f non c o n t e n t i e u x p e r m e t t a n t d ' a t t a q u e r des ac tes définit ifs . 

Il est p r é s e n t é pa r l ' in té ressé d i r e c t e m e n t au chef de l 'Eta t et ne d o n n e 

lieu q u ' à un cont rô le de légal i té . 

Le recours e x t r a o r d i n a i r e est exclusif du r ecour s j u r i d i c t i onne l 

admin i s t ra t i f . Il s 'ensui t q u e dès l ' i ns tan t où u n e p e r s o n n e a t t a q u e u n 

ac te a d m i n i s t r a t i f pa r la voie d ' un recours au p rés iden t de la R é p u b l i q u e , 

elle ne peu t plus p r é s e n t e r un recours c o n t e n t i e u x . Le recours c o n t e n t i e u x 

offrant des g a r a n t i e s m a j e u r e s pa r r a p p o r t au recours e x t r a o r d i n a i r e , 

l ' au t r e pa r t i e (controinteressato) p e u t , d a n s un déla i de so ixan te j o u r s à 

c o m p t e r de la not i f icat ion, d e m a n d e r q u e le recours soit po r t é d e v a n t le 

j u g e admin is t ra t i f . 

Le r ecou r s e x t r a o r d i n a i r e doi t ê t r e p r é s e n t é d a n s u n dé la i de cent v ingt 

j o u r s à c o m p t e r de la not if icat ion, de la c o m m u n i c a t i o n ou de la 

conna i s sance de l 'acte a t t a q u é . D a n s le m ê m e déla i , il doit ê t r e notifié à 

l ' au to r i t é qu i a émis l 'ac te et doi t ê t r e déposé a u p r è s du m i n i s t è r e 

c o m p é t e n t (ou de l 'o rgane qui a émis l 'acte , à c h a r g e pour lui de le 

t r a n s m e t t r e au m i n i s t è r e c o m p é t e n t ) . 

Le m i n i s t è r e c o m p é t e n t m è n e l ' ins t ruc t ion de l 'affaire. Celle-ci doi t 

ê t r e close d a n s un dé la i de cent v ingt j o u r s à c o m p t e r de l ' échéance du 

délai i m p a r t i à l ' au t re p a r t i e p o u r p r é s e n t e r ses obse rva t ions . Au t e r m e 

du dé la i , l ' in té ressé peu t d e m a n d e r a u m i n i s t è r e c o m p é t e n t si le r ecour s 

a é té t r a n s m i s au Conse i l d ' E t a t pour l 'avis obl iga to i re e t , à défau t de 

r éponse ou en cas de réponse néga t ive , l ' in té ressé peu t dépose r l u i - m ê m e 

une copie du recours a u p r è s du Conse i l d 'E t a t . 

Sur propos i t ion du min i s t r e c o m p é t e n t , le p rés iden t de la R é p u b l i q u e 

se p r o n o n c e p a r déc re t . C e d e r n i e r est suscept ib le de faire l 'objet d 'un 

recours en révision. Pa r a i l leurs , le recours au j u g e a d m i n i s t r a t i f p o u r r a i t 

ê t r e é g a l e m e n t a d m i s , m ê m e s'il n 'es t pas e x p r e s s é m e n t prévu pa r la loi. 

E N D R O I T 

I n v o q u a n t l 'ar t icle 6 de la C o n v e n t i o n , le r e q u é r a n t se p la in t de la 

d u r é e de l ' e x a m e n du recours e x t r a o r d i n a i r e au p ré s iden t de la 

R é p u b l i q u e . 

La C o u r cons idère que les d isposi t ions de la Conven t i on ne s ' app l iquen t 

pas au r ecour s en ques t ion . Elle relève en o u t r e q u e celui-ci est cons idéré 

c o m m e u n e voie de r ecour s e x t r a o r d i n a i r e , don t l ' épu i s emen t n ' es t pas 

requ is pour sa t is fa i re aux ex igences de l 'ar t ic le 35 de la Conven t ion . 

La C o u r , ap r è s avoir cons idéré les é l é m e n t s qui c a r a c t é r i s e n t le r ecours 

l i t igieux, e s t ime q u e , m ê m e à suppose r que le dro i t à bénéficier d ' u n e 

a l loca t ion d ' é t u d e s soit, en t a n t q u e tel , g a r a n t i p a r la Conven t i on ou ses 

Pro tocoles , le r e q u é r a n t , en i n t r o d u i s a n t un recours e x t r a o r d i n a i r e a u 

p ré s iden t de la R é p u b l i q u e , n ' a pas e n t a m é une p r o c é d u r e c o n t e n t i e u s e 
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re levant de l 'ar t icle 6 la Conven t ion . Elle no t e de surcroî t q u e le r e q u é r a n t 

avait é t é informé de la possibil i té d ' a t t a q u e r la décision admin i s t r a t i ve 

devan t le t r i buna l a d m i n i s t r a t i f rég iona l . 

Il s ' ensui t q u e la r e q u ê t e est incompa t ib le ratìone materiae avec les 

d isposi t ions de la Conven t i on au sens de l 'ar t ic le 35 § 3 de la Conven t ion 

et doit ê t r e r e j e t ée c o n f o r m é m e n t à l 'ar t icle 35 § 4 de la Conven t i on . 

Pa r ces motifs , la C o u r , à l ' unan imi t é , 

Déclare la r e q u ê t e i r recevable . 
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GRAMS v. GERMANY DECISION inl 

S U M M A R Y 1 

Effectiveness of investigation carried out by the authorities following death 
of suspect on his arrest by police 

Article 2 

Life - Positive obligation - Effectiveness of investigation carried out by the authorities 
following death of suspect on his arrest by police — Flaws in investigation carried out by the 
authorities 

* 

The applicants are the parents of a suspected member of a terrorist group, the Red 
Army Faction, who died during an at tempted arrest by police officers. Following 
that incident the applicants filed a criminal complaint against persons unknown 
for the murder of their son. As the exact circumstances of his death were 
uncertain, numerous expert reports were drawn up at the request of both the 
public prosecutor's office and the applicants. Those reports took on particular 
importance in the light of the fact that there was no direct eyewitness evidence at 
the time of death. Following an investigation lasting over six months, the public 
prosecutor's office decided to discontinue the case in the light of a particularly 
detailed report prepared on the basis of forensic expert reports and the evidence 
of more than sixty witnesses to the effect that the police had acted in self-defence 
in shooting the applicants' son and that the latter had killed himself after being 
wounded by the police. The applicants appealed to the Principal Public Prosecutor 
against the decision to discontinue the case and filed pleadings to which they 
attached fresh expert reports casting doubt on the theory that their son had 
committed suicide. They also complained that certain crucial items of evidence 
had disappeared during the investigation. The Principal Public Prosecutor upheld 
the decision to discontinue the case, however, considering that those flaws could 
not be remedied by ordering a further investigative measure. The applicants 
appealed - unsuccessfully - to the Court of Appeal, which dismissed their appeal 
on the ground that, in the light of the preliminary investigation, there was 
insufficient evidence on which to charge the police officers and that the flaws 
revealed by the applicants in the investigation did not undermine the theory that 
it had been suicide and thus justify reopening the case. 

Held 
Article 2 : During the investigation evidence had been taken from numerous 
witnesses and a large number of expert reports prepared. The applicants had had 
every opportunity to submit their arguments, particularly through second expert 
opinions, after being informed of the evidence gathered during the investigation. 

1. T h i s s u m m a r y by the R e g i s t r y d o e s not b ind the Court . 
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Taken as a whole, the investigation did not therefore appear to be unreliable. With 
regard to the decision to discontinue the case, the authorities had given full 
reasons for all their decisions and the conclusion they had reached did not appear 
unreasonable, disproportionate or arbitrary. The issue that remained to be 
examined was whether, had it not been for the Haws in the investigation, the 
public prosecutor's office or the Court of Appeal would have decided that the case 
should continue. The fact that the investigation had failed to progress beyond 
mere speculation could mainly be explained by the lack of direct eyewitness 
evidence as to the shots fired at Grams's head, a fact which was not attributable 
to the manner in which the investigation had been carried out. The conclusions 
drawn from the investigation by the public prosecutor's office and the Court of 
Appeal had been based principally on the results of the many forensic expert 
reports ordered in the case, which had reached different conclusions without it 
being possible, however, to rule any one of them out. Furthermore, at the request 
of the authorities many forensic experts had assisted the investigation. The public 
prosecutor's office and the Court of Appeal, for their part, had given a full and 
logical explanation for preferring the theory of suicide and considering that the 
contrary evidence did not undermine their findings. In the final analysis, it did 
not appear that, had it not been for the flaws admitted by the authorities, the 
investigation would have yielded results such as to justify charging the police 
officers. The completeness, impartiality and thoroughness of the investigation 
could not therefore be considered as having been significantly affected: 
manifestly ill-founded. 

C a s e - l a w c i t e d b y t h e C o u r t 
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T H E F A C T S 

W e r n e r and R u t h G r a m s , who a r e G e r m a n na t iona l s , we re born on 
26 J u n e 1925 in K r e u z ( P o m e r a n i a ) and on 28 A u g u s t 1924 in 
M a r k s h ö f e n (East Pruss ia ) respect ively. 

T h e y were r e p r e s e n t e d before t he C o u r t by M r T. Kieser i tzky , of the 
F r a n k f u r t a m M a i n Bar , a n d M r A. G r o ß , of the W i e s b a d e n Bar . 

T h e facts of t he case , as s u b m i t t e d by the app l i can t s , m a y be 
s u m m a r i s e d as follows. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e app l i can t s a re the p a r e n t s of Wol fgang G r a m s , a suspec ted 
m e m b e r of the Red A r m y Fac t ion (Rote Armee Fraktion) who died on 
27 J u n e 1993 following an o p e r a t i o n ca r r i ed out on t h a t day by "GSG-9" , 
a special un i t of t he Fede ra l Borde r Police (Bundesgrenzschutz), at Bad 
Kle inen s ta t ion ( M e c k l e n b u r g - W e s t P o m e r a n i a ) . T h e pu rpose of the 
o p e r a t i o n was to a r r e s t G r a m s a n d an accompl ice , Birgi t Hohefe ld . 
T h e r e was a n exchange of fire d u r i n g which G r a m s and a police officer 
were killed and a n o t h e r police officer a n d a rai lway employee were 
w o u n d e d . B. Hohefe ld was a r r e s t e d . Af te rwards G r a m s ' s body was t aken 
to Lübeck Hosp i t a l , w h e r e he was p r o n o u n c e d d e a d . 

O n 28 J u n e 1993 Professor O e h m i c h e n of t he Forens ic In s t i t u t e of 
Lübeck Univers i ty s u b m i t t e d his au topsy repor t to the Schwer in Public 
P rosecu to r ' s Office. H e s t a t e d in his r epo r t t h a t G r a m s had died from a 
bul le t which had passed t h r o u g h his b r a i n from r igh t to left and from loss 
of blood due to t h r e e o the r bu l le t s fired t h r o u g h his a b d o m e n . 

O n 1 Ju ly 1993 the appl icants filed an applicat ion to join cr iminal 
proceedings (Nebenklage) against persons unknown for the m u r d e r of their son. 

T h e publ ic p rosecu to r ' s office t h e n i n s t ruc t ed Professor O e h m i c h e n to 
p r e p a r e e ight fu r the r e x p e r t r e p o r t s on the firearms used d u r i n g the 
o p e r a t i o n in ques t i on and on ce r t a in p a r t i c u l a r a spec t s of G r a m s ' s 
w o u n d s . T h o s e r e p o r t s were s u b m i t t e d b e t w e e n 2 and 12 J u l y 1993. 

O n 5 J u l y 1993 Professor Geser ick of t he Forens ic I n s t i t u t e of 
H u m b o l d t Univers i ty in Ber l in s u b m i t t e d a second a u t o p s y repor t 
(Nachsektion), at t he r e q u e s t of G r a m s ' s p a r e n t s , in which he too 
conc luded t h a t G r a m s had died as a resu l t of a shot fired t h r o u g h his 
head . H e also a g r e e d wi th t he conclusions of the first au topsy r epo r t . 

O n the s a m e day the Düsse ldor f police s u b m i t t e d a n i n t e r i m ballistics 
r epo r t . 

T h e Schwer in Publ ic P rosecu to r ' s Office also i n s t ruc t ed Professor 
B r i n k m a n n of the Forens ic I n s t i t u t e of M ü n s t e r Un ive r s i ty to p r e p a r e 
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four fu r the r i n t e r i m e x p e r t r epo r t s on G r a m s ' s injur ies a n d i m p r i n t s 
(Spurengutachten). T h o s e r e p o r t s were filed be tween 5 and 14 J u l y 1993. 

O n 10 Augus t 1993 the Schwer in Public P rosecu to r ' s Office began an 
inves t iga t ion in respec t of two m e m b e r s of GSG-9 who , accord ing to a 
wi tness n a m e d Baron , had been r ight nex t to G r a m s w h e n he was lying 
on one of t he t racks at Bad Kle inen s ta t ion af ter falling to t he g r o u n d . 

O n 18 Augus t 1993 Professor B r i n k m a n n s u b m i t t e d a s u p p l e m e n t a r y 
exper t r epo r t on t he m a r k s found on the c lo thes of the police officers who 
had t a k e n p a r t in t he o p e r a t i o n (Spurengutachten). Accord ing to h im, only 
one j a c k e t h a d t races of G r a m s ' s blood on it, bu t it had not been possible to 
d e t e r m i n e wi th c e r t a i n t y how they had a p p e a r e d . 

O n 10 S e p t e m b e r and 14 and 18 O c t o b e r 1993 the Zur i ch police 
forensic l abora to ry s u b m i t t e d i n t e r im r epo r t s on, a m o n g o t h e r th ings , 
t he project i les found at t he place whe re t he ope ra t i on had been car r ied 
ou t a n d t h e cause of G r a m s ' s wounds . 

O n 19 S e p t e m b e r 1993 Professor B r i n k m a n n s u b m i t t e d his gene ra l 
r epor t in which he a d d r e s s e d , a m o n g o t h e r th ings , t he ques t ion w h e t h e r 
t h e fatal g u n s h o t had been fired by G r a m s h imse l f or by a n o t h e r person . 
H e conc luded tha t the t ra jec to ry of the bul le t was typical of a suicide a n d 
t h a t t he evidence did not point to an acc ident (unfallbedingte Entstehung). In 
his opinion, t he fact t h a t t h e r e were very few t races of blood on G r a m s ' s 
gun , from which the fatal shot had b e e n fired, m e a n t t h a t it had fallen to 
t he g round before it could be sprayed wi th t he blood and t issue (Spray aus 
Blut- and Gewebsteilen) caused by the p e n e t r a t i o n of t he bul le t . It 
necessar i ly followed t h a t his h a n d h a d b e e n i m m e d i a t e l y para lysed , as 
was u sua l after this type of suicide. F u r t h e r m o r e , if t he fatal shot had 
b e e n fired by a n o t h e r pe r son , t h a t pe r son ' s c lo thes would have b e e n 
s p a t t e r e d wi th blood a n d t i s sue , w h e r e a s t he inves t iga t ions had not 
yielded any f indings of t h a t k ind. 

In a l e t t e r of 25 S e p t e m b e r 1993 Professor Sellier, a ball ist ics expe r t , 
s t a t e d t h a t t he bul le t s which h a d hit G r a m s in t he a b d o m e n had been 
fired from a d i s t ance of severa l m e t r e s . In a fu r the r expe r t r epor t (of 
12 D e c e m b e r 1993) he conc luded t h a t the g razes found on t h e v ic t im 's 
h a n d had in all l ikelihood been caused by the ba l las t on which he was lying. 

O n 15 N o v e m b e r 1993 Professor Bar , D i r ec to r of t he Forens ic I n s t i t u t e 
of Zur ich Univers i ty , s u b m i t t e d an exper t r e p o r t in which he conc luded 
t h a t , having r e g a r d to t he resu l t s of the au topsy ca r r i ed out on G r a m s , he 
would still have been capab le , a f ter falling on to t he t rack , of shoo t ing 
h imsel f in the h e a d wi th t he bul le t which killed h im. 

O n 16 N o v e m b e r 1993 the Zur ich police forensic l abora to ry s u b m i t t e d 
a full expe r t r epor t on the c i r c u m s t a n c e s of G r a m s ' s d e a t h . 

O n 13 J a n u a r y 1994 the Schwer in Publ ic P rosecu to r ' s Office dec ided to 
d i scon t inue t he p roceed ings u n d e r Art ic le 170 § 2 of the C o d e of C r i m i n a l 
P r o c e d u r e ( " C C P " ) . It d r ew the conclus ion t h a t t he police officers had 
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shot G r a m s in self-defence a n d t h a t G r a m s had himsel f fired the bullet 
which wen t t h r o u g h his head , wi th t he i n t e n t i o n of kil l ing himself. T h e 
public p ro secu to r ' s office based t h a t conclusion on a 210-page repor t 
(Abschlufivermerk) in which the special uni t in c h a r g e of inves t iga t ing the 
case had given an account of all its inqui r ies . T h e r epo r t s t a t e d , a m o n g 
o t h e r th ings , t h a t d u r i n g the course of those inqui r ies evidence had been 
h e a r d from more t h a n sixty wi tnesses . 

O n 20 a n d 22 J a n u a r y 1994 the app l i can t s a p p e a l e d to t he Pr incipal 
Publ ic P r o s e c u t o r of t he Land of M e c k l e n b u r g - W e s t P o m e r a n i a (" the 
Pr inc ipa l Publ ic P rosecu to r " ) aga ins t t he decis ion to d i scon t inue t he 
case . O n 6 J u n e 1994 they filed p lead ings in suppor t of t he i r appea l , 
a t t a c h i n g two expe r t r e p o r t s p r e p a r e d a t the r e q u e s t of t he app l i can t s by 
Professor Bon te , D i r ec to r of t h e Forens ic I n s t i t u t e of Dusseldorf 
Univers i ty . 

In t he first r epor t , d a t e d 29 M a r c h 1994, Professor Bon te concluded 
t h a t as a resu l t of a ce r t a in n u m b e r of se r ious flaws in t he inves t iga t ion 
it was no longer possible to d e t e r m i n e wi th c e r t a i n t y w h e t h e r t he fatal 
shot h a d been fired by G r a m s h imse l f or by a n o t h e r pe r son . W i t h r e g a r d 
to t he a r g u m e n t s advanced by Professor B r i n k m a n n , he cons ide red tha t , 
s ince t he gun in ques t i on had indeed been s p a t t e r e d wi th blood after the 
shot had b e e n fired, it was scientifically impossible to conc lude t h a t 
G r a m s had c o m m i t t e d suicide; as for the f inding t h a t no c lo thes had 
been s p a t t e r e d wi th blood or t i ssue , th is had been c o n t r a d i c t e d by 
Professor Bar . In shor t , it was impossible to prove t h a t G r a m s had 
c o m m i t t e d suicide and impossible to ru le out t he theory t h a t a n o t h e r 
pe r son had fired t h e fatal shot . As t he evidence s tood, it was not 
possible to r each a def ini te conclusion. Last ly , Professor Bonte 
sugges t ed e x a m i n i n g how the g razes on the back of G r a m s ' s r ight hand 
had been caused and check ing how the d i s t ance from which the sho ts had 
been fired h a d b e e n m e a s u r e d , as this a p p e a r e d open to cr i t ic ism from a 
scientific point of view. 

In his second e x p e r t r e p o r t (Erganzungsgutachten), d a t e d 19 M a y 1994, 
Professor Bon te concluded t h a t the grazes a n d r e d n e s s found on the back 
of G r a m s ' s r ight h a n d could have b e e n infl icted by the t ip of t he h a m m e r 
of G r a m s ' s g u n while someone was a t t e m p t i n g to wres t it from him 
(streijender Kontakt mil dem Halinende im Rahmen eines Entivindungsgrijj's). 

F u r t h e r m o r e , in the i r p lead ings filed in suppor t of the i r a p p e a l , the 
app l i can t s compla ined of ce r t a in flaws in the inves t iga t ion which proved, 
in the i r opinion, t h a t t h e r e had been a de l i be r a t e a t t e m p t to cover up 
evidence as to wha t h a d ac tua l ly h a p p e n e d . T h e y gave as e x a m p l e s the 
fact t h a t G r a m s ' s h a n d s had been washed on his ar r iva l a t Liibeck 
Hosp i t a l , t h a t an analysis of t he f ingerpr in t s on G r a m s ' s g u n had been 
o r d e r e d too la te - a f ter they had been o b l i t e r a t e d - and tha t the j a c k e t of 
one of t he police officers, which had b loods ta ins on it, had d i s a p p e a r e d . 
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O n 30 Augus t 1994 Professor B r i n k m a n n m a d e obse rva t ions , a t the 
r eques t of t he Schwer in Public P r o s e c u t o r ' s Office, on the expe r t r e p o r t s 
s u b m i t t e d by Professor Bonte on 29 M a r c h a n d 19 M a y 1994. Accord ing to 
Professor B r i n k m a n n , Professor Bon te had based his conclus ions on 
n u m e r o u s i naccu ra t e f indings (Anknilpfungspunkte) a n d t h e r e were a 
n u m b e r of con t rad ic t ions in his r eason ing , so t h e r e were no g r o u n d s for 
revis ing the conclusions of t he exper t r epor t of 19 S e p t e m b e r 1993. 

O n 19 J u n e 1995 t h e app l i can t s sent t he Rostock Publ ic P rosecu to r ' s 
Office obse rva t ions (Stellungnahme) by Professor Bon te , d a t e d 3 April 
1995, on the exper t r epor t s u b m i t t e d by Professor B r i n k m a n n on 
30 Augus t 1994. Professor Bonte conf i rmed his previous conclusions t h a t 
it was imposs ib le to prove t h a t it had b e e n suicide j u s t as it was impossible 
t o ru l e ou t t he theo ry t h a t a n o t h e r p e r s o n had b e e n involved. H e 
also m a i n t a i n e d tha t s o m e o n e could have wren ch ed G r a m s ' s gun out of 
his g r a s p . 

O n 23 Augus t 1995 the Pr inc ipa l Publ ic P r o s e c u t o r conf i rmed the 
decision to d i scon t inue the case . For m u r d e r to be m a d e out , it would , in 
his opinion, have b e e n necessa ry for one of t he police officers to have 
g r a b b e d hold of G r a m s ' s g u n d u r i n g the exchange of shots b e t w e e n 
G r a m s and t h e police s q u a d chas ing h im . N o n e of t h e wi tnesses , 
however , had m a d e a s t a t e m e n t to t h a t effect. Desp i t e t he fact t h a t t he 
evidence of c e r t a i n police officers had to be t r e a t e d wi th ca re a n d desp i t e a 
n u m b e r of res idua l doub t s , t he conclus ion d r a w n by the Schwer in Publ ic 
P rosecu to r ' s Office, n a m e l y t h a t G r a m s had c o m m i t t e d suicide, a p p e a r e d 
not only possible , but highly p robab le . It did not , in any event , con t rad ic t 
the avai lable evidence . Moreover , t he inves t iga t ion had not revea led any 
evidence on which to b r i n g a c h a r g e aga ins t one of the police officers or 
any o t h e r pe r son . Lastly, t h e r e was n o t h i n g to sugges t t h a t a fu r the r 
inves t igat ive m e a s u r e - and , in pa r t i cu l a r , a fu r the r e x p e r t r epor t -
would reveal conclusive fresh evidence . 

W i t h r ega rd to Professor Bon te ' s conclusions in pa r t i cu l a r , the 
Pr inc ipa l Publ ic P r o s e c u t o r cons ide red t h a t t h e y w e r e not such as to 
jus t i fy r e o p e n i n g the inves t iga t ion . T h e forensic e x p e r t s d i s ag reed abou t 
t h e course of events and Professor Bon te h imse l f had mere ly s t a t e d t h a t 
his conclusion was m o r e likely t h a n the o the r s , w i thou t t h e r e b y sugges t ing 
t h a t t he o the r s were wholly i m p r o b a b l e . Given those r e se rva t ions , t he 
s i t ua t i on did not m e r i t r e v e r s i n g t h e decis ion of t h e Schwer in Public 
P rosecu to r ' s Office to d i scon t inue the case . 

T h e Pr inc ipa l Publ ic P r o s e c u t o r acknowledged t h a t t he s t a t e m e n t s of 
t he police officers h e a r d as wi tnesses con t r ad i c t ed each o t h e r on m a n y 
poin ts , bu t cons ide red t h a t t he s i t ua t ion could no longer be r e m e d i e d a t 
t h a t s t age by o r d e r i n g a f u r t h e r inves t igat ive m e a s u r e . H e also accep ted 
t h a t an e r ro r had been c o m m i t t e d in not o r d e r i n g a t h o r o u g h e x a m i n a t i o n 
of G r a m s ' s h a n d s , which had ins tead b e e n washed as soon as he had 
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ar r ived at the hospi ta l . Likewise , an inqui ry as to why G r a m s ' s h a n d s had 

been washed before they could be e x a m i n e d should have b e e n o rde red . 

However , a fu r the r inves t igat ive m e a s u r e would not , in the Pr incipal 

Publ ic P rosecu to r ' s view, r e m e d y the consequences of those e r ro r s . 

T h e s a m e was t r u e of t he fact t h a t a biological test had been ca r r i ed ou t 

on G r a m s ' s g u n before the f ingerpr in ts had been t a k e n , since a fu r the r 

inves t igat ive m e a s u r e could not b r ing back f ingerpr in t s which had 

d i s a p p e a r e d as a resu l t of an e r ro r . Last ly, t he Pr inc ipa l Publ ic 

P r o s e c u t o r did not cons ider it conclusive t h a t t he j a c k e t of one of t he 

police officers had d i s a p p e a r e d from the p r e m i s e s of t he Zur ich police 

l abo ra to ry since it had d i s a p p e a r e d af ter t h a t d e p a r t m e n t had car r ied 

out all t he scientific t e s t s . 

O n 30 Augus t 1995 Professor Sellier m a d e obse rva t ions , at t he r eques t 

of the Schwer in Publ ic P rosecu to r ' s Office, on t he expe r t r epor t s 

s u b m i t t e d by Professor Bon te . Accord ing to Professor Sell ier, t he grazes 

found on G r a m s ' s h a n d could not have b e e n caused m e r e l y by someone 

seizing his gun . T h e y were m o r e likely to have been c a u s e d by s h a r p 

objects , in this case the ba l las t on which G r a m s h a d been lying a f te r his 

fall and aga ins t which his h a n d had r u b b e d while he was be ing picked u p 

so t h a t he could be t a k e n to hospi ta l . 

O n 2 N o v e m b e r 1995 Professor Bon te m a d e obse rva t ions on the 

decision of t he Pr inc ipa l Publ ic P rosecu to r u p h o l d i n g the decision to 

d i scon t inue the case . H e exp la ined and conf i rmed the theor i e s set out in 

his previous exper t r e p o r t s . 

O n 9 N o v e m b e r 1995 the app l i can t s a p p e a l e d to t he Rostock C o u r t of 

Appea l u n d e r Ar t ic le 172 § 2 C C P aga ins t the decis ion of t he Pr inc ipa l 

Publ ic P rosecu to r . T h e y r e q u e s t e d t h a t six m e m b e r s of GSG-9 be cha rged . 

O n 29 M a r c h 1996 the C o u r t of Appea l d i smissed the app l i can t s ' 

appea l . It po in ted out t h a t u n d e r Art ic le 174 § 1 C C P t h e r e had to exist a 

sufficient suspicion (hinreichender Tatverdacht) aga ins t a pe r son for a 

p rosecu t ion to be b r o u g h t . For t h a t to be es tab l i shed t h e r e had to be a 

g r e a t e r probabi l i ty , in t he l ight of t he resu l t s of t he p r e l im ina ry 

inves t iga t ion , t h a t t he p e r s o n in ques t i on would be convicted t h a n 

acqu i t t ed , which was not so in the p r e s e n t case . 

T h e C o u r t of A p p e a l took as t he poin t of d e p a r t u r e for its r e a s o n i n g the 

fact t h a t t he v ic t im h a d b e e n killed by a shot fired from his own gun , which 

had been placed aga ins t t h e v ic t im 's r ight t e m p l e or in t h a t i m m e d i a t e 

a r ea . For m u r d e r to be m a d e out , s o m e o n e would have to have seized the 

gun . T h e r e was n o t h i n g in t he inves t iga t ion to show t h a t t h a t had 

h a p p e n e d . T h e inves t iga t ion had es tab l i shed t h a t t h r o u g h o u t t he police 

officers' p u r s u i t of G r a m s they had been at a d i s t ance of a t least 1.50 

m e t r e s f rom the v ic t im. T h e gun could not t he re fo re have b e e n seized 

from h im d u r i n g t h a t s t age of the events . F u r t h e r m o r e , it had not been 

es tab l i shed t h a t s o m e o n e had seized the g u n while G r a m s was lying on 
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t he t r ack following his fall af ter the sho ts had been fired at h im: none of 
t he wi tnesses had seen anyone t a k e hold of t he v ic t im 's g u n a n d none of 
t he e x p e r t s - who had , moreove r , come to d iverg ing conclusions - h a d 
been able to s t a t e , on the ba lance of probabi l i t i es (mit der hier erforderlichen 
überwiegenden Wahrscheinlichkeit), t h a t t ha t was w h a t had h a p p e n e d . 
W h e r e a s Professor B r i n k m a n n h a d ru led out the possibil i ty t h a t the 
g razes on t he back of G r a m s ' s h a n d had b e e n caused by s o m e o n e 
violent ly seizing his gun , Professor Bon te h a d come to the oppos i te 
conclus ion, while acknowledg ing t h a t a n o t h e r possible e x p l a n a t i o n for 
t he w o u n d s was tha t in o r d e r to t ake G r a m s to the hospi ta l it had first 
b e e n necessa ry to free his r ight hand , which was t r a p p e d b e t w e e n t h e 
ba l las t a n d his bu t tocks . Professor Bär , for his p a r t , had m o o t e d a th i rd 
e x p l a n a t i o n r e l a t i ng to a s u b s e q u e n t p h a s e in t he even t s , while Professor 
Se lber had conc luded t h a t it was "highly unl ikely" (höchst unwahrscheinlich) 
t h a t s o m e o n e had violently seized G r a m s ' s gun . 

Even if it we re conceded , the C o u r t of Appea l wen t on, t h a t s o m e o n e 
had violent ly seized the gun , it would still be necessary , in o rde r to expla in 
t he injury to G r a m s ' s t e m p l e , for t h a t pe r son to have shot h im by p lac ing 
the ba r r e l of the gun aga ins t his t e m p l e while he was lying on the t rack , a 
s cena r io which had not been conf i rmed by the inves t iga t ion e i the r . Most of 
t he wi tnesses had s t a t e d t h a t af ter t he exchange of shots b e t w e e n t h e 
police officers and G r a m s a n d G r a m s ' s fall t hey had h e a r d no fu r the r 
sho t s . Moreover , the inves t iga t ion had revea led t h a t the vict im had been 
hit by five bu l le t s fired from a d i s t ance of at least 1.50 m e t r e s : four bul le ts 
had gone t h r o u g h the vict im hor izonta l ly a n d one had t ravel led u p w a r d s 
t h r o u g h his body. In o r d e r to have fired t he shot which hit t he v ic t im's 
t e m p l e , a police officer would have to have been r ight nex t to h im on his 
lef t -hand side af ter he had fallen down. None of t he wi tnesses , however , 
h a d seen a police officer b e n d down to the left of G r a m s at t h a t m o m e n t . 
O n the con t ra ry , all of t h e m had s t a t e d t h a t t he two police officers pos ted 
nex t to G r a m s at t h a t m o m e n t h a d b e e n hold ing the i r guns well above 
G r a m s ' s head . 

Admi t t ed ly , t h r e e wi tnesses c l a imed to have seen those two police 
officers use the i r guns at t h a t m o m e n t . T h e i r evidence , however , was 
bo th i ncomple t e a n d in b l a t a n t con t r ad i c t i on wi th o t h e r aspec t s of the 
inves t iga t ion and the re fo re un re l i ab l e . T h i s was pa r t i cu la r ly t he case of 
wi tness B., who , d u r i n g ques t i on ing , h a d given four different a n d 
c o n t r a d i c t o r y vers ions of even ts . F u r t h e r m o r e , each vers ion had 
c o n t a i n e d e l e m e n t s which were i ncompa t ib l e wi th objective a n d verified 
evidence g a t h e r e d in the inves t iga t ion . W i t h r e g a r d to wi tness J . , whose 
s t a t e m e n t had consis ted mere ly in a t e l ephone call to the Schwer in 
Publ ic P rosecu to r ' s Office, it h a d not b e e n possible to es tab l i sh his 
iden t i ty wi th c e r t a i n t y a n d it had the re fore not b e e n possible to check his 
evidence , p a r t s of which, moreover , b l a t an t ly conflicted wi th some of t he 
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objective evidence . Last ly, wi tness G. c la imed to have seen every th ing 
w i t h o u t , however , be ing able t o give a p laus ib le e x p l a n a t i o n for his 
p re sence at Bad Kle inen s t a t i on at t he m a t e r i a l t i m e . T h e exp lana t ion 
he had given, n a m e l y tha t he was on his way to a f r iend 's house , had been 
c o n t r a d i c t e d by the friend. 

T h e C o u r t of Appea l held, on t he o t h e r h a n d , t h a t all the evidence in its 
possession s u p p o r t e d t h e conclusion t h a t G r a m s had c o m m i t t e d suicide. 
Th i s was b o r n e out by, a m o n g o t h e r th ings , the q u a n t i t y of blood found on 
the gun and the posi t ion of G r a m s ' s h e a d . F u r t h e r m o r e , t he t r aces of 
blood on the v ic t im 's t e m p l e sugges t ed t h a t t he shot had been fired 
before he was lying comple te ly flat, which s u p p o r t e d t he suppos i t ion tha t 
he h a d killed h imse l f whi le falling backwards u n d e r the effect of his 
wounds . T h a t theory was conf i rmed by the fact t h a t , accord ing to all the 
wi tnesses , G r a m s had r e m a i n e d mot ion less af ter his fall. T h e fact t ha t 
none of t he wi tnesses had seen the vict im shoot h imse l f in t he h e a d could 
be exp la ined by the fact t h a t m a n y events had been h a p p e n i n g at t he s a m e 
t ime (Reizuberflutung) a n d t h a t from w h e r e they were s t a n d i n g the 
wi tnesses could see only the v ic t im 's left a r m w h e r e a s he had used his 
r ight h a n d to fire t he shot . 

Last ly, the C o u r t of Appea l cons ide red t h a t even if G r a m s ' s h a n d s had 
been e x a m i n e d , t h a t would not have provided evidence on which to b r ing a 
cha rge of m u r d e r since they had necessar i ly bo rne t he t races 
(Schmauchspuren) of t he t en shots he h a d fired at the police officers. As for 
any fingerprints which migh t have been found on G r a m s ' s gun , they would 
not necessar i ly have proved t h a t s o m e o n e had shot h im because they 
migh t also have been p laced t h e r e while t he g u n was be ing ca r r i ed away. 
Last ly, it was of no consequence t h a t t he j a c k e t of one of the police officers 
had d i s a p p e a r e d in Zur ich since the o t h e r evidence g a t h e r e d d u r i n g the 
inves t iga t ion h a d ru led out t he possibil i ty tha t t he shot could have been 
fired by a pe r son o t h e r t h a n G r a m s himself. 

In conclusion, t h e C o u r t of A p p e a l found t h a t it had b e e n proved wi th a 
d e g r e e of probabi l i ty a p p r o a c h i n g c e r t a i n t y (mil an Sicherheit grenzenden 
Wahrscheinlichkeit) t h a t G r a m s had killed h imsel f as he fell o n t o the t rack . 
T h e a r g u m e n t advanced by the app l i can t s the re fo re lacked the d e g r e e of 
probabi l i ty necessary for a r e o p e n i n g of the inves t iga t ion to be o rde red . 

O n an a p p e a l by t he app l i can t s , the F e d e r a l C o n s t i t u t i o n a l C o u r t 
dec ided on 17 J u l y 1996 not to e x a m i n e the case . 

B. R e l e v a n t d o m e s t i c law 

U n d e r Art ic le 170 § 1 and Art ic le 170 § 2 of the Code of C r i m i n a l 
P r o c e d u r e (Strafprozeßordnung - " C C P " ) the public p ro secu to r ' s office 
m u s t p ro secu t e (Erhebung der öffentlichen Klage) a suspec t if t he resu l t s of 
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t he inves t iga t ion just i fy i n s t i t u t i n g c r imina l p roceed ings . It does so by 
lodging an i nd i c tmen t (Anklageschriß) wi th the a p p r o p r i a t e cour t . If t h e 
resu l t s of the inves t iga t ion do not just i fy i n s t i t u t ing c r imina l p ro ­
ceed ings , t h e publ ic p r o s e c u t o r ' s office d i scon t inues t h e case (Einstellung 
des Verfahrens). 

Art ic le 172 C C P governs appea l s which , in p roceed ings to enforce a 
p rosecu t ion (Klageerzwingungsverfahren), can be b r o u g h t by a civil p a r t y 
aga ins t a decision to d i scon t inue a case . T h e civil pa r ty can first lodge a n 
appea l (Beschwerde) wi th the m e m b e r of the public p rosecu to r ' s office 
i m m e d i a t e l y supe r io r to t h e o n e w h o dec ided to d i scon t inue t h e case . If 
t h a t appea l is d i smissed , the civil p a r t y can r e q u e s t t he C o u r t of Appea l 
to ru le on w h e t h e r a c h a r g e can be b r o u g h t (Antrag auf gerichtliche 
Entscheidung). 

C O M P L A I N T 

T h e app l i can t s a l leged a violat ion of Art ic le 2 of the Conven t ion . T h e y 
a l leged t h a t t he i r son had been killed by one of the m e m b e r s of GSG-9 
who , they c l a imed , had seized his gun a n d shot h im while he was a l r eady 
lying on the t rack , w o u n d e d by the shots which had been fired at h im . T h e 
app l i can t s compla ined of the m a n n e r in which the inves t iga t ion had been 
conduc t ed and of t he refusal by the publ ic p ro secu to r ' s office, uphe ld by 
the Rostock C o u r t of Appea l , to c h a r g e c e r t a i n police officers who had 
t a k e n par t in t he Bad Kle inen ope ra t ion . 

T H E L A W 

Art ic le 2 of the Conven t i on provides : 

"I. Everyone 's right to life shall be p r o t e c t e d by law. N o one shall be depr ived of his 

life in tent iona l ly save in the e x e c u t i o n o f a s e n t e n c e o f a court fo l lowing his convict ion of 

a cr ime for which this pena l ty is provided by law. 

2. Depr iva t ion of life shall not be r e g a r d e d as infl icted in c o n t r a v e n t i o n o f this 

Art ic le w h e n it resul ts from the use of force w h i c h is no m o r e than abso lute ly necessary: 

(a) in d e f e n c e of any person from unlawful v io l ence ; 

(b) in order to effect a lawful arrest or to prevent the e s c a p e of a person lawfully 

d e t a i n e d ; 

(c) in ac t ion lawfully taken for the p u r p o s e of q u e l l i n g a riot or insurrect ion ." 

T h e C o u r t po in t s out t ha t the obl iga t ion to p ro tec t the r ight to life laid 
down by Art ic le 2 of t h e C o n v e n t i o n , c o m b i n e d wi th t h e S t a t e ' s g e n e r a l 
d u t y u n d e r Art ic le 1 of t he C o n v e n t i o n to " secure to everyone wi th in [its] 
j u r i sd ic t ion the r igh ts a n d f reedoms def ined in ... [ the] Conven t ion" , 
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r equ i re s by impl ica t ion t h a t t h e r e should be some form of effective official 
inves t iga t ion w h e n individuals have been kil led as a resu l t of t h e use ol 
force by, inter alios, a g e n t s of the S t a t e . T h i s inves t iga t ion should be 
capab le of l ead ing to t he ident i f icat ion a n d p u n i s h m e n t of those 
responsib le (see, a m o n g o the r a u t h o r i t i e s , Og'ur v. Turkey [ G C ] , no. 21594/ 
93 , § 88, E C H R 1999-111). T h a t r e q u i r e m e n t can be d i s t i ngu i shed from 
those u n d e r Ar t ic le 6 of t he C o n v e n t i o n , which does not g u a r a n t e e t he 
r ight to b r i n g a p rosecu t ion aga ins t t h i r d p a r t i e s (see, a m o n g o t h e r 
a u t h o r i t i e s , Wa l l en v. Sweden , appl ica t ion no. 10877/84, C o m m i s s i o n 
decision of 16 May 1985, Decis ions and R e p o r t s 43 , p . 184). 

T h e app l i can t s compla ined of t he m a n n e r in which the inves t iga t ion 
into G r a m s ' s d e a t h had been ca r r i ed out a n d of t he decision of the publ ic 
p rosecu to r ' s office to d i scon t inue t he case . 

It was not possible to prove from the m a n y forensic r e p o r t s t h a t it had 
been suicide, nor was it possible to ru le out t he theo ry t h a t it h a d b e e n 
m u r d e r . However , t he publ ic p rosecu to r ' s office a n d the Rostock C o u r t of 
Appea l had , t he app l i can t s a r g u e d , based t he i r decis ions solely on the 
conclusions of Professor B r i n k m a n n , which s u p p o r t e d t he theo ry t h a t it 
had been suicide. T h i s had led t h e m to cons ide r all the o t h e r evidence in 
t he light of t h a t t heo ry a lone , which h a d not , however , b e e n proved. 
Admi t t ed ly , t h e public p rosecu to r ' s office had left open the ques t i on 
w h e t h e r it h a d b e e n suicide or m u r d e r , bu t t h a t had not s topped it too 
from d i smiss ing the app l i can t s ' appea l aga ins t t he decis ion to 
d i scon t inue the case . 

Accord ing to the app l i can t s , t he inves t iga t ion had , however , revea led 
subs t an t i a l p r i m a facie evidence s u p p o r t i n g t he theo ry t h a t t he i r son had 
b e e n m u r d e r e d by m e m b e r s of GSG-9 , which should c o n s e q u e n t l y have led 
the public p rosecu to r ' s office to cha rge t h e m . 

Six different wi tnesses h a d s t a t e d in the i r evidence t h a t shots had b e e n 
fired at G r a m s while he was going u p the s teps to p la t fo rm 4 of the s ta t ion ; 
t h a t having r e a c h e d the p la t fo rm G r a m s h a d t a k e n out his gun ; tha t a 
g r o u p of u p to seven police officers had given close chase ; t h a t G r a m s 
had t h e n t u r n e d round wi th his back to the p la t fo rm; t h a t t h e r e had b e e n 
a m a x i m u m d i s t ance of 1.50 m e t r e s b e t w e e n G r a m s and his p u r s u e r s ; t h a t 
G r a m s had t h e n fallen backwards a n d next been found lying on the t rack ; 
a n d t h a t i m m e d i a t e l y a f t e rwards two police officers had j u m p e d down 
on to the t r ack af ter h im. Those findings c o n t r a d i c t e d t he vers ion given 
out by the publ ic p rosecu to r ' s office acco rd ing to which, af ter the 
exchange of sho ts , t he police officers chas ing G r a m s h a d r e m a i n e d u n d e r 
cover in t he s ta i rwel l for th i r ty to sixty seconds , which had p r e v e n t e d t h e m 
from see ing w h o h a d fired the fatal shot . 

T h e Rostock C o u r t of Appea l , for its p a r t , h a d p r e s e n t e d a different 
vers ion from all t he o the r s to the effect t h a t G r a m s h a d c o m m i t t e d 
suicide on the p la t fo rm or as he fell on to t he t rack . T h a t e x p l a n a t i o n was 
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not , however , s u p p o r t e d by any wi tness evidence or any expe r t r epo r t . 
Accord ing to t he app l i can t s , it was in o r d e r to conceal t h e deficiencies in 
t he evidence t h a t the C o u r t of Appea l had m a d e the re fe rence to " m a n y 
events ... h a p p e n i n g a t t he s a m e t i m e " . 

F u r t h e r m o r e , t he exp lana t ions given by t h e police officers as to why 
they had not seen who h a d shot G r a m s had lacked all credibi l i ty. T h e fact 
t ha t t he bu l le t s fired at G r a m s had followed a hor izonta l t ra jec tory 
showed t h a t they had b e e n fired by s o m e o n e a t t he s a m e level as h im and 
not , as t he a u t h o r i t i e s aff i rmed, from below in t he s ta i rwel l . 

Lastly, o t h e r flaws in t he inves t iga t ion showed t h a t a de l i be r a t e 
a t t e m p t had been m a d e to cover u p evidence i n c r i m i n a t i n g the police 
olficers, such as the fact t h a t G r a m s ' s h a n d s had been washed w h e n he 
had a r r ived at Liibeck Hosp i t a l , an analys is of t he fingerprints on 
G r a m s ' s gun had been o rde r ed too la te - af ter they had been ob l i t e r a t ed 
- a n d the j a c k e t of one of t he police officers, on which t h e r e had been 
b loods ta ins , h a d d i s a p p e a r e d . 

T h e C o u r t no tes t h a t t he app l i can t s compla ined about the inves t iga t ion 
ca r r i ed out in this case and the decision to d i scon t inue t he p roceed ings . 
T h e y al leged t h a t if the inves t iga t ion h a d b e e n ca r r i ed out proper ly , t he 
police officers conce rned would have b e e n c h a r g e d and convicted. 

It should first be no ted tha t the inves t iga t ion las ted from 2 7 J u n e 1993, 
the d a t e of G r a m s ' s d e a t h , to 13 J a n u a r y 1994, t h e d a t e of t he decision to 
d i scon t inue the p roceed ings , t h a t is for m o r e t h a n six m o n t h s . D u r i n g t h a t 
per iod evidence was h e a r d from m o r e t h a n sixty wi tnesses and a 
subs t an t i a l n u m b e r of expe r t r epo r t s were s u b m i t t e d . T h e app l i can t s 
were regu la r ly in formed of p rogress in t he inves t iga t ion , were able to 
lea rn of t h e c o n t e n t s of the exper t r epo r t s a n d the wi tness s t a t e m e n t s , to 
submi t second expe r t r epo r t s (account of which was t a k e n by the 
inves t iga tors to t he point of invi t ing t he a u t h o r s of t he first exper t 
r epo r t s to m a k e obse rva t ions on t h e findings of the expe r t s putting-
forward a c o n t r a r y view) and w e r e able to submi t to the public 
p rosecu to r ' s office and to the C o u r t of Appea l all t he a r g u m e n t s which, 
in the i r view, mi l i t a t ed aga ins t d i s con t inu ing the p roceed ings . Both t he 
Pr inc ipa l Publ ic P rosecu to r a n d t h e C o u r t of Appea l add re s sed those 
a r g u m e n t s . F r o m t h a t point of view the inves t iga t ion does not a p p e a r to 
be unre l iab le (see, mutatis mutandis, t he M c C a n n a n d O t h e r s v. t he U n i t e d 
K i n g d o m j u d g m e n t of 27 S e p t e m b e r 1995, Series A no. 324, p . 49, § 162), a 
point which is not , moreover , d i spu t ed by the app l i can t s . 

W i t h r ega rd to t he decision to d i scon t inue t he p roceed ings , the C o u r t 
no tes t h a t it was t a k e n on the basis of an a s s e s s m e n t by t h e public 
p rosecu to r ' s office and the C o u r t of Appea l of t h e resu l t s of the 
inves t iga t ion . In the i r view, t he inves t iga t ion h a d not revea led evidence 
aga ins t t he police officers which was sufficiently ser ious for t h e m to be 
cha rged . In t h a t connec t ion t he C o u r t r e i t e r a t e s t h a t it is, as a ru l e , for 
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t he na t iona l cour t s to assess t he evidence before t h e m . T h e C o u r t ' s task is 
to a s c e r t a i n w h e t h e r the p roceed ings as a whole , inc lud ing the way in 
which the evidence was t a k e n , w e r e fair (see, a m o n g o t h e r au tho r i t i e s , 
the F e r r a n t e l l i a n d S a n t a n g e l o v. I ta ly j u d g m e n t of 7 Augus t 1996, Reports 
of Judgments and Decisions 1996-III, pp . 949-50, § 48) . T h a t ru le , which has 
b e e n conf i rmed m a n y t imes wi th respec t to Ar t ic le 6 of the Conven t ion , 
also appl ies , mutatis mutandis, to Art ic le 2. F r o m the point of view of t h a t 
provision, t he C o u r t m u s t satisfy i tself t h a t a t ho rough , i m p a r t i a l and 
careful e x a m i n a t i o n of t he c i r c u m s t a n c e s s u r r o u n d i n g the d e a t h of the 
vict im has been ca r r i ed out (see t he M c C a n n and O t h e r s j u d g m e n t ci ted 
above, p . 49, § 163). 

T h e C o u r t no tes t h a t full r e a s o n s were given for the decision to 
d i scon t inue the case , the decis ion d i smiss ing the app l i can t s ' a p p e a l and 
the j u d g m e n t of the C o u r t of Appea l upho ld ing t h a t decis ion, wi th the 
jud ic ia l a u t h o r i t y in each case exp la in ing in the i r respect ive decis ions, 
us ing logically cons t ruc t ed a r g u m e n t s based on the evidence in t he case , 
why, in the i r view, t he resu l t s of t he inves t iga t ion did not just i fy cha rg ing 
the m e m b e r s of G S G - 9 re fe r red to in t he app l i c an t s ' comp la in t . T h e last 
judicial a u t h o r i t y to give a ru l ing on the appl ica t ion to have t h e m e m b e r s 
of GSG-9 cha rged , t he Rostock C o u r t of Appea l , expla ined clearly, bas ing 
its decis ion on the resu l t s of t he inves t iga t ion in pa r t i cu l a r , why it was 
highly improbab le t h a t a police officer h a d seized G r a m s ' s gun af ter 
G r a m s had fallen, why it was equal ly improbab le t h a t a police officer had 
been in a pos i t ion to fire the shot which killed G r a m s , why the evidence of 
t he t h r e e wi tnesses test ifying to t h e c o n t r a r y was unre l i ab le and why the 
m a t e r i a l evidence s u p p o r t e d t he theo ry t h a t G r a m s had c o m m i t t e d 
suicide. In the l ight of t h a t r e a s o n i n g the conclusion t h a t t he 
i n c r i m i n a t i n g evidence was insufficient to c h a r g e t he police officers does 
not a p p e a r u n r e a s o n a b l e , d i sp ropo r t i ona t e or a rb i t r a ry . 

Admi t t ed ly , t he vers ion of even t s accep ted by the C o u r t of Appea l 
differs on a n u m b e r of poin ts from t h a t pu t forward by the public 
p rosecu to r ' s office, bu t t h a t is d u e to the fact t h a t , as all t he pa r t i e s 
acknowledge , in the absence of eyewitness evidence abou t t he shot which 
killed G r a m s , t he inves t iga tors were r e d u c e d to p u t t i n g forward 
hypo theses , none of which a p p e a r s to be en t i re ly ce r t a in . T h e fact 
r e m a i n s , however , t h a t bo th the publ ic p ro secu to r ' s office a n d the C o u r t 
of Appea l accep ted t he hypothes is of suicide and based the i r conclusions 
on r ea son ing compa t ib l e wi th the r e q u i r e m e n t s of Art ic le 2. 

G r a n t e d , t he app l i can t s c o m p l a i n e d of a n u m b e r of flaws in the 
inves t iga t ion , which, in the i r view, s t e m m e d from a de l i be r a t e a t t e m p t to 
des t roy evidence. T h e y re fe r red in th is r e g a r d to, a m o n g o t h e r t h ings , the 
fact t h a t G r a m s ' s h a n d s had been washed before they were e x a m i n e d , t ha t 
t he f ingerpr in t s on t he v ic t im's gun had b e e n e x a m i n e d too la te a n d tha t 
t he j a c k e t of one of the police officers had d i s a p p e a r e d . 
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T h e C o u r t no tes , however , t h a t the a u t h o r i t i e s dea l t w i th those 
object ions a n d even a d m i t t e d t h a t ce r t a in e r ro r s h a d b e e n c o m m i t t e d 
d u r i n g the inves t iga t ion . T h e y cons idered t h a t by t h e n those e r ro r s could 
no longer be r e m e d i e d by o r d e r i n g a fu r the r invest igat ive m e a s u r e but 
t h a t t h a t did not m e a n t h a t t he police officers in ques t i on should be 
c h a r g e d . 

F r o m the point of view of Art ic le 2, t he ques t i on thus boils down to 
w h e t h e r t he flaws found - and a d m i t t e d in pa r t by t he public 
p rosecu to r ' s office - affected the t h o r o u g h n e s s , impar t i a l i t y and 
carefulness of t he inves t iga t ion . In o rde r to answer t h a t ques t ion , 
cons ide ra t ion m u s t be given to w h e t h e r , had it not been for those flaws, 
the publ ic p rosecu to r ' s office or the C o u r t of Appea l would have decided 
t h a t t he p roceed ings should c o n t i n u e . 

T h e C o u r t poin ts out in t h a t connec t ion t h a t t he fai lure of t he 
inves t iga t ion to p rogress beyond m e r e specu la t ion can ma in ly be 
exp la ined by the lack of d i rec t eyewitness evidence as to t he shot fired at 
G r a m s ' s head , a fact which is not a t t r i b u t a b l e to t he flaws in t he 
inves t iga t ion . T h e conclus ions d r a w n from t h e inves t iga t ion by the public 
p ro secu to r ' s office and the C o u r t of Appea l were t he re fo re based 
pr incipal ly on t he resu l t s of t h e m a n y forensic expe r t r epo r t s o rde r ed in 
t he case , which r e a c h e d differing conclusions wi thou t it be ing possible, 
however , to ru le any one of t h e m out . It would a p p e a r , moreove r , t h a t 
those inves t iga t ing t he case m a d e every effort to es tab l i sh t h e t r u t h by 
i n s t r u c t i n g a cons iderab le n u m b e r of forensic e x p e r t s . For the i r p a r t , t he 
public p rosecu to r ' s office a n d the C o u r t of Appea l gave a full and logical 
exp l ana t ion , based ma in ly on the exper t r e p o r t s , for p r e f e r r i ng the theo ry 
of suicide and cons ide r ing t h a t t he c o n t r a r y evidence did not u n d e r m i n e 
t he i r f indings. H a v i n g r e g a r d to the foregoing, t he C o u r t is not convinced 
t h a t , h a d it not been for t he sho r t comings a d m i t t e d by the a u t h o r i t i e s a n d 
compla ined of by the app l i can t s , t h e inves t iga t ion would have yielded 
resu l t s such as to just i fy c h a r g i n g the police officers re fe r red to in t h e 
app l i c an t s ' compla in t . 

It follows t h a t the compla in t based on Art ic le 2 is mani fes t ly il l-founded 
and m u s t be re jec ted p u r s u a n t to Art ic le 35 § 4 of the Conven t ion . 

For t he se r easons , t he C o u r t unan imous ly , 

Declares the appl ica t ion inadmiss ib le . 
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S O M M A I R E 1 

Caractère effectif de l'enquête menée par les autorités à la suite de la mort 
d'un suspect survenue lors de son arrestation par la police 

Article 2 

Vie - Obligation positive - Caractère effectif de l'enquête menée par les autorités à la suite de la 

mort d'un suspect survenue lors de son arrestation par la police - Manquements dans l'enquête 

menée par les autorités 

* 
* * 

Les requérants sont les parents d'un membre présumé d'un groupement 
terroriste, la « Fraction armée rouge », qui trouva la mort au cours d'une 
tentative d'arrestation par les forces de police. A la suite de cet événement, les 
requérants déposèrent une plainte contre X pour homicide volontaire sur la 
personne de leur fils. Les circonstances exactes de sa mort étant incertaines, de 
nombreux rapports d'expertise furent établis à la demande à la fois du parquet et 
des requérants. Ces rapports revêtaient une importance particulière en raison de 
l'absence de témoins oculaires directs au moment du décès. A l'issue d'une 
enquête de plus de six mois, le parquet décida le classement de l'affaire en se 
fondant sur un rapport particulièrement détaillé, dressé à partir d'expertises 
médicolégales et de plus de soixante témoignages, selon lequel, d'une part, les 
policiers auraient été en état de légitime défense lorsqu'ils ont tiré sur le fils des 
requérants et, d'autre part, ce dernier se serait donné la mort après avoir été 
blessé par les policiers. Les requérants saisirent le procureur général d'une 
opposition au classement de l'affaire et déposèrent un mémoire enrichi de 
nouvelles expertises allant à l'encontre de la thèse du suicide. Ils dénoncèrent par 
ailleurs la disparition au cours de l'enquête de certains éléments de preuve 
cruciaux. Le classement de l'affaire fui cependant confirmé, le procureur général 
estimant que ces manquements ne pouvaient être réparés par un complément 
d'enquête. Les requérants at taquèrent cette décision sans succès devant la cour 
d'appel qui rejeta leur recours en considérant, à la lumière de l'enquête 
préliminaire, qu'il n'y avait pas assez d'éléments en faveur d'une telle 
inculpation. Les manquements de l'enquête révélés par les requérants ne furent 
pas considérés comme étant de nature à remettre en cause la thèse du suicide et 
donc à justifier la réouverture du dossier. 

Article 2 : au cours de l'enquête, de nombreux témoins ont été entendus et un 
grand nombre d'expertises réalisées. Les requérants ont pu librement présenter 
leurs arguments, notamment au travers de contre-expertises, après avoir eu 

1. R é d i g é par le greffe , il ne lie pas la Cour. 
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connaissance des éléments rassemblés pendant l 'enquête. Celle-ci prise dans son 
ensemble n'apparaît donc pas sujette à caution. Quant au classement de l'affaire, 
toutes les décisions des autorités ont été amplement motivées et la conclusion à 
laquelle elles sont arrivées n'apparaît pas déraisonnable, disproportionnée ou 
empreinte d'arbitraire. Reste à examiner si, sans les manquements commis au 
cours de l 'enquête, le parquet ou la cour d'appel n'auraient pas décidé de classer 
l'affaire. Le fait que l'enquête soit restée au stade des hypothèses s'explique avant 
tout par l'absence de témoins oculaires directs du coup de feu porté à la tête du fils 
des requérants, fait qui n'est pas imputable à des insuffisances ou erreurs dans la 
façon dont l 'enquête a été menée. Les conclusions tirées de cette enquête par le 
parquet et la cour d'appel se fondaient essentiellement sur les résultats des 
nombreuses expertises médicolégalcs versées au dossier, lesquelles aboutissaient 
à des conclusions divergentes, sans toutefois que l'une d'elles ne puisse passer pour 
totalement exclue. Par ailleurs, de nombreux médecins légistes ont sur l'initiative 
des autorités apporte leur concours à l 'enquête. Le parquet et la cour d'appel ont 
quant à eux amplement et logiquement expliqué pourquoi ils donnaient, au regard 
des expertises, la préférence à la thèse du suicide et pourquoi les indices contraires 
ne leur paraissaient pas pouvoir ébranler celle-ci. En définitive, il n'apparaît pas 
que sans les manquements dénoncés par les requérants et reconnus par les 
autorités, l 'enquête aurait abouti à des résultats qui auraient justifié 
l'inculpation des policiers. Le caractère complet, impartial et approfondi de 
l'enquête ne peut donc être considéré comme ayant été significativement 
affecté : défaut manifeste de fondement. 

Jurisprudence citée par la Cour 

Wallén c. Suède, requête n" 10877/84, décision de la Commission du 16 mai 1985, 
Décisions et rapports 43 
McCann et autres c. Royaume-Uni, arrêt du 27 septembre 1995, série A n" 324 
Ferrantclli et Sanlangelo c. Italie, arrêt du 7 août 1996, Recueil des arrêts et décisions 
1996-III 
Ogurc. Turquie [GC], n" 21594/93, CEDH 1999-III 
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(...) 

E N F A I T 

Resso r t i s san t s a l l e m a n d s , R u t h et W e r n e r G r a m s sont nés , la p r e m i è r e 

le 28 aoû t 1924 à M a r k s h ö f e n (Prusse o r i en ta l e ) et le second le 26 j u in 

1925 à K r e u z ( P o m é r a n i e ) . 

Ils sont r e p r é s e n t é s devant la C o u r p a r M1' T . Kieser i tzky , du b a r r e a u 

de Francfor t (Ma in ) , et M" A. G r o ß , du b a r r e a u de W i e s b a d e n . 

Les faits d e la cause , te ls qu ' i l s on t é t é exposés p a r les r e q u é r a n t s , 

p e u v e n t se r é s u m e r c o m m e suit . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les r e q u é r a n t s sont les p a r e n t s de Wol fgang G r a m s , qu i é ta i t m e m b r e 

p r é s u m é de la « F rac t i on a r m é e rouge » (Rote Armee Fraktion) e t t r ouva la 

m o r t le 27 j u i n 1993, à la sui te d ' u n e o p é r a t i o n m e n é e ce jou r - l à p a r la 

« GSG-9 », u n e un i t é spéciale de la police des f ron t iè res (Bundes­

grenzschutz), clans la ga r e de Bad Kle inen ( M e c k l c m b o u r g - P o m é r a n i c 

occ iden ta le ) . L 'opé ra t ion avait p o u r but d ' a r r ê t e r G r a m s et une 

compl ice , Birgi t Hohefe ld . Elle d o n n a lieu à un échange de coups de feu, 

au cours d u q u e l G r a m s et un policier t r o u v è r e n t la m o r t , t a n d i s q u ' u n 

a u t r e policier et une employée des c h e m i n s de fer fu ren t blessés . 

B. Hohefe ld , q u a n t à elle, fut a r r ê t é e . Aprè s l ' opéra t ion , le corps de 

G r a m s fut t r a n s p o r t é à l 'hôpi ta l de Lübeck , où le décès fut c o n s t a t é . 

Le 28 juin 1993, le p ro fesseur O e h m i c h e n , de l ' ins t i tu t méd ico léga l de 

l 'un ivers i té de Lübeck , p r é s e n t a son r a p p o r t d ' au tops i e au p a r q u e t de 

Schwer in . Il y ident if ia c o m m e causes de la mor t de G r a m s une balle 

ayan t t r a v e r s é le ce rveau de d ro i t e à g a u c h e et u n e p e r t e de s a n g due à 

t rois a u t r e s bal les t i r ées à t r ave r s l ' a b d o m e n de l ' in té ressé . 

Le 1" ju i l l e t 1993, les r e q u é r a n t s d é p o s è r e n t une p l a in t e (Nebenklage) 

con t re X , p o u r homicide volonta i re sur l eur fils. 

Le p a r q u e t c h a r g e a a lors le p rofesseur O e h m i c h e n de r éd ige r hui t 

a u t r e s r a p p o r t s d ' expe r t i s e c o n c e r n a n t les a r m e s u t i l i sées lors de 

l ' opé ra t ion en cause ainsi q u e ce r t a in s a spec t s pa r t i cu l i e r s des b lessures 

de G r a m s . C e s r a p p o r t s furent r e m i s e n t r e le 2 et le 12 ju i l l e t 1993. 

Le 5 ju i l le t 1993, le professeur Geser ick , de l ' ins t i tu t médico léga l de 

l 'univers i té H u m b o l d t de Berl in , p r é s e n t a , à la d e m a n d e des p a r e n t s de 

l ' in té ressé , u n second r a p p o r t d ' au tops i e (Nachsektion), d a n s l eque l il 

conclut , lui auss i , q u e la m o r t de l ' in té ressé avait é té e n t r a î n é e par un 

coup de feu t i ré à t r ave r s la t ê t e . Il souscrivi t pa r a i l leurs aux conclusions 

du p r e m i e r r a p p o r t d ' au tops i e . 

Le m ê m e j o u r , la police jud ic i a i r e de Düsse ldor f p r é s e n t a u n e analyse 

ba l i s t ique provisoi re . 
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Le p a r q u e t de Schwer in c h a r g e a é g a l e m e n t le p rofesseur B r i n k m a n n , 

de l ' ins t i tu t médico léga l de l 'univers i té de M u n s t e r , de q u a t r e a u t r e s 

expe r t i s e s provisoires sur les b lessures et e m p r e i n t e s (Spurengutachten) de 

G r a m s . Elles furent déposées e n t r e le 5 et le H j u i l l e t 1993. 

Le 10 août 1993, le p a r q u e t de Schwer in ouvri t u n e e n q u ê t e con t r e deux 

m e m b r e s de la GSG-9 qu i , au d i re d 'un t é m o i n n o m m é Baron , s ' é ta ien t 

t rouvés tout près de G r a m s lorsque celui-ci gisai t , ap r è s sa c h u t e , sur une 

des voies d e la g a r e d e Bad KJeinen. 

Le 18 août 1993, le p rofesseur B r i n k m a n n p r é s e n t a un r appor t 

d ' expe r t i s e s u p p l é m e n t a i r e re la t i f aux t r aces t rouvées sur les t e n u e s des 

policiers ayan t pa r t i c ipé à l ' opé ra t ion (Spurengutachten). D ' a p r è s lui, u n e 

seule ves te p r é s e n t a des t r aces du s a n g de G r a m s , ma i s il n ' é ta i t pas 

possible de d é t e r m i n e r avec c e r t i t u d e c o m m e n t elles é t a i en t a p p a r u e s . 

Les 10 s e p t e m b r e , 14 et 18 oc tobre 1993 r e s p e c t i v e m e n t , le service 

scient i f ique de la police de Zur i ch soumi t des r a p p o r t s provisoires , 

n o t a m m e n t sur les project i les t rouvés sur les l ieux de l ' opéra t ion et 

l 'or igine des b lessures de G r a m s . 

Le 19 s e p t e m b r e 1993, le professeur B r i n k m a n n p r é s e n t a son r a p p o r t 

g é n é r a l d a n s lequel il t r a i t a n o t a m m e n t de la ques t ion de savoir si le coup 

de feu m o r t e l avai t é t é t i ré p a r G r a m s l u i - m ê m e ou p a r u n e a u t r e 

p e r s o n n e . Il y conclut que la t ra jec to i re de la bal le é ta i t typ ique d 'un 

suicide et q u ' a u vu du doss ier , il n 'y avait pas lieu de croire à un acc ident 

(unfallbedingte Entstehung). D ' a p r è s lui, le fait q u e l ' a r m e de G r a m s , d o n t 

é ta i t pa r t i le coup de feu m o r t e l , ne p r é s e n t a i t q u e peu de t r aces de s ang 

p e r m e t t a i t de conc lu re qu 'e l l e é ta i t t o m b é e au sol avan t q u e n ' eû t pu 

l ' a t t e i nd re le j e t de s a n g et de t issus (Spray aus Blut- uni Gewebsteilen) 

provoqué pa r la p é n é t r a t i o n de la balle, ce qu i suppose ra i t nécessa i re ­

m e n t u n e para lys ie i m m é d i a t e de la m a i n , consécut ive à ce type d e 

suicide. En o u t r e , si le coup m o r t e l avai t é té t i ré pa r une a u t r e p e r s o n n e , 

les v ê t e m e n t s de celle-ci a u r a i e n t é té a spe rgés de s ang et de t issus ; or les 

inves t iga t ions n ' ava i en t pas d o n n é lieu à des c o n s t a t a t i o n s de ce g e n r e . 

D a n s une l e t t r e du 25 s e p t e m b r e 1993, le p rofesseur Sellier, exper t en 

ba l i s t ique , ind iqua q u e les bal les qu i ava ien t t ouché G r a m s d a n s 

l ' a b d o m e n ava ien t é t é t i r ées à p lus i eu r s m è t r e s d e d i s t ance . D a n s u n 

a u t r e r a p p o r t d ' expe r t i s e , du 12 d é c e m b r e 1993, il conclut q u e les 

éco rchu re s c o n s t a t é e s à la m a i n de la v ic t ime ava ien t v r a i s e m b l a b l e m e n t 

é t é p rovoquées p a r le ba l las t sur l eque l celle-ci é t a i t couchée . 

Le 15 n o v e m b r e 1993, le p rofesseur Bar , d i r e c t e u r de l ' ins t i tu t 

médico léga l de l 'un ivers i té de Zur ich , p r é s e n t a un r a p p o r t d ' expe r t i se 

d a n s leque l il conclut q u ' e u é g a r d aux r é s u l t a t s de l 'autopsie p r a t i q u é e 

sur G r a m s , celui-ci avait encore é t é en é t a t , ap r è s sa c h u t e sur les rai ls , 

de se t i r e r dans la t ê t e la bal le qu i le t u a . 

Le 16 novembre 1993, le service scientifique de la police de Zurich p résen ta 

un rappor t d 'exper t ise complet sur les c i rconstances du décès de G r a m s . 
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Le 13 j a n v i e r 1994, le p a r q u e t de Schwer in déc ida de c lasser l 'affaire 

pa r app l ica t ion de l 'ar t icle 170 § 2 du code de p r o c é d u r e péna le 

(« C P P »). D ' a p r è s lui, les policiers ava ien t t i ré sur G r a m s alors qu ' i l s 

é t a i en t en s i tua t ion de l ég i t ime défense . Q u a n t à ce d e r n i e r , il a u r a i t lui-

m ê m e t i ré la bal le qu i lui t r a v e r s a la t ê t e , d a n s le bu t de m e t t r e fin à ses 

j o u r s . P o u r pa rven i r à c e t t e conclus ion, le p a r q u e t se fonda sur u n r a p p o r t 

(Abschluflvermerk) de 210 pages , d a n s lequel la cel lule spéciale c h a r g é e de 

l ' ins t ruc t ion de l 'affaire r enda i t c o m p t e de t ou t e s ses inves t iga t ions . Il en 

ressor t n o t a m m e n t q u e d a n s le cou ran t de celles-ci, p lus de so ixan te 

t é m o i n s furent e n t e n d u s . 

Les 20 et 22 j a n v i e r 1994, les r e q u é r a n t s sa i s i ren t le p r o c u r e u r g é n é r a l 

du Land de M e c k l e m b o u r g - P o m é r a n i e occ identa le (« le p r o c u r e u r 

géné ra l ») d ' une opposi t ion (Beschwerde) au c l a s s emen t de l 'affaire. Le 

6 j u i n 1994, ils d é p o s è r e n t un m é m o i r e à l ' appui de leur opposi t ion , 

a u q u e l é t a i en t j o i n t s deux r a p p o r t s d ' expe r t i s e , é tabl is à la d e m a n d e des 

r e q u é r a n t s , p a r le p rofesseur B o n t é , d i r e c t e u r de l ' ins t i tu t médico léga l de 

l 'univers i té de Dûsseldorf . 

D a n s le p r e m i e r , du 29 m a r s 1994, le p rofesseur Bon té conclut qu ' en 

ra ison d 'un ce r t a in n o m b r e de sé r ieux m a n q u e m e n t s d a n s les 

inves t iga t ions , il n ' é t a i t p lus possible de d é t e r m i n e r avec c e r t i t u d e si le 

coup de feu m o r t e l avait é té t i ré p a r G r a m s l u i -même ou pa r u n e a u t r e 

p e r s o n n e . Au sujet des a r g u m e n t s avancés pa r le professeur B r i n k m a n n , 

il e s t i m a que , l ' a rme en ques t ion ayan t bel et b ien é té a s p e r g é e de sang à 

la su i t e du t ir , il é ta i t s c i en t i f iquement impossible de conclure au suicide ; 

q u a n t à l ' absence de v ê t e m e n t s a s p e r g é s de s a n g et de t i ssus , ce t t e 

c o n s t a t a t i o n a u r a i t é té con t r ed i t e p a r le p rofesseur Bar . Bref, on ne 

p o u r r a i t ni p rouve r le suicide ni exclure l ' in te rven t ion d ' u n e a u t r e 

p e r s o n n e . En l ' é ta t ac tue l d u dossier , il n ' é t a i t pas possible de pa rven i r à 

une conclusion c e r t a i n e en la m a t i è r e . Enfin, le professeur Bon té s u g g é r a 

d ' ana lyse r l 'or igine des éco rchu re s q u e p r é s e n t a i t le dos de la m a i n dro i te 

de G r a m s et de vérifier la d é t e r m i n a t i o n de la d i s t ance des coups de feu, 

laquel le para i ssa i t s c i en t i f i quemen t c r i t i quab le . 

D a n s son second r a p p o r t d ' expe r t i s e (Ergànzungsgutachten), d u 19 mai 

1994, le p rofesseur Bonté conclut q u e les é c o r c h u r e s et la r o u g e u r 

cons t a t ée s sur le dos de la ma in d ro i t e de G r a m s pouva ien t avoir été 

p rovoquées p a r l ' e x t r é m i t é du ch ien de l ' a r m e de G r a m s alors que 

q u e l q u ' u n t e n t a i t de s 'en e m p a r e r (streifender Kontakt mit dem Hahnende im 

Rahmen eines Entwindungsgriffs). 

En o u t r e , d a n s leur m é m o i r e p r é s e n t é à l ' appui de leur oppos i t ion , les 

r e q u é r a n t s d é n o n ç a i e n t ce r t a in s m a n q u e m e n t s de l ' e n q u ê t e qui 

d é m o n t r a i e n t , d ' a p r è s eux, q u e l 'on avai t v o l o n t a i r e m e n t essayé de faire 

d i s p a r a î t r e des é l é m e n t s de p reuve p e r m e t t a n t d ' é t ab l i r le vér i tab le 

d é r o u l e m e n t des é v é n e m e n t s l i t ig ieux. En l 'occur rence , ils c r i t i qua i en t le 

fait q u e les m a i n s de G r a m s ava ien t é té lavées à son a r r ivée à l 'hôpi ta l de 
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Lübeck , q u e l 'analyse des e m p r e i n t e s d ig i ta les sur l ' a r m e de G r a m s avai t 

é té o r d o n n é e t rop t a rd , ap r è s l 'e f facement de celles-ci, et q u e la ves te d ' un 

des policiers, qui p r é s e n t a i t des t aches de sang , avait d i spa ru . 

Le 30 aoû t 1994, le professeur B r i n k m a n n pr i t posi t ion, à la d e m a n d e 

du p a r q u e t d e Schwer in , au sujet des r a p p o r t s d ' expe r t i s e p r é s e n t é s pa r le 

professeur Bonté les 29 m a r s et 19 m a i 1994. D ' a p r è s le p rofesseur 

B r i n k m a n n , le p rofesseur Bon té s 'é ta i t fondé sur de n o m b r e u x é l é m e n t s 

(Anknüpfungspunkte) i nexac t s , et c e r t a i n s de ses r a i s o n n e m e n t s s e r a i en t 

con t r ad i c to i r e s , en so r te qu' i l n 'y avait a u c u n e ra ison de réviser les 

conclusions du r a p p o r t d ' expe r t i s e du 19 s e p t e m b r e 1993. 

Le 19 j u i n 1995, les r e q u é r a n t s t r a n s m i r e n t au p a r q u e t géné ra l de 

Rostock u n e pr ise de posi t ion (Stellungnahme) du p rofesseur Bonté , du 

3 avril 1995, au sujet du r a p p o r t d ' expe r t i s e p r é s e n t é le 30 aoû t 1994 p a r 

le professeur B r i n k m a n n . Le professeur Bon té y conf i rma ses conclusions 

d ' ap rè s lesquel les il n ' é t a i t possible ni de p rouve r le suicide ni d ' exc lu re 

l ' i n t e rven t ion d ' une a u t r e p e r s o n n e . Il m a i n t i n t en o u t r e q u e q u e l q u ' u n 

avai t pu s ' e m p a r e r de l ' a rme de G r a m s . 

Le 23 août 1995, le p r o c u r e u r géné ra l conf i rma le c l a s semen t de 

l 'affaire. Pour qu ' i l y eût homic ide , il eû t fallu, d ' a p r è s lui , q u ' u n des 

pol iciers se fût e m p a r é de l ' a r m e de G r a m s p e n d a n t l ' échange de coups 

d e feu e n t r e celui-ci et le c o m m a n d o lancé à sa pou r su i t e . O r a u c u n des 

t é m o i n s i n t e r rogés n ' ava i t fait u n e dépos i t ion en ce sens . M a l g r é le fait 

q u e le t é m o i g n a g e d e c e r t a i n s policiers é ta i t sujet à cau t ion et m a l g r é 

ce r t a in s d o u t e s rés iduels , la conclusion du p a r q u e t de Schwer in - q u e 

G r a m s s 'é ta i t suicidé - appa ra i s s a i t non s e u l e m e n t possible , mais auss i 

t rès p robab le ; en tout cas, elle n ' é t a i t pas en con t r ad ic t ion avec les 

é l é m e n t s de p reuve d isponib les . P a r a i l leurs , l ' e n q u ê t e n ' ava i t révélé 

a u c u n soupçon qui jus t i f i â t l ' inculpat ion d 'un des policiers ou d ' u n e a u t r e 

p e r s o n n e . Enfin, a u c u n é l é m e n t ne p e r m e t t a i t de croire q u ' u n 

c o m p l é m e n t d ' e n q u ê t e - et n o t a m m e n t u n e nouvel le expe r t i s e - pû t 

révé ler de nouveaux é l é m e n t s décisifs. 

S 'agissant en pa r t i cu l i e r des conclusions du p ro fesseur B o n t é , le 

p r o c u r e u r g é n é r a l e s t i m a qu ' e l l e s n ' é t a i e n t pas de n a t u r e à jus t i f ie r la 

r é o u v e r t u r e de l ' e n q u ê t e . En effet, les médec in s légistes consul tés é t a i en t 

en désaccord su r le d é r o u l e m e n t des é v é n e m e n t s en ques t ion et le 

professeur Bon té l u i - m ê m e avait p r é s e n t é sa thèse c o m m e é t a n t 

s e u l e m e n t plus p robab le q u e les a u t r e s , sans p o u r a u t a n t d é n i e r t o u t e 

p robabi l i t é à ces d e r n i è r e s . En p ré sence de tel les rése rves , il ne se 

jus t i f ia i t pas de r é fo rmer la décision de c l a s semen t pr ise p a r le p a r q u e t 

de Schwer in . 

Le p r o c u r e u r g é n é r a l r e c o n n u t q u e les dépos i t ions des policiers 

e n t e n d u s c o m m e t é m o i n s c o n t e n a i e n t de n o m b r e u s e s con t rad ic ­

t ions , mais il cons idé ra q u ' u n c o m p l é m e n t d ' e n q u ê t e ne pouvai t p lus , à 

ce s t ade , y r e m é d i e r . Il a d m i t , en o u t r e , q u ' u n e e r r e u r avai t é té c o m m i s e 
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en n ' o r d o n n a n t pas un e x a m e n approfondi de l 'é tat des m a i n s de G r a m s ; 

au lieu de cela, elles ava ien t é té lavées dès son ar r ivée à l 'hôpi ta l . De 

m ê m e , u n e e n q u ê t e sur la ques t i on de savoir p o u r q u o i les m a i n s de 

G r a m s ava ien t é té lavées avan t qu 'e l les n ' eus sen t pu ê t r e e x a m i n é e s eû t 

dû ê t r e o r d o n n é e . Toute fo i s , un c o m p l é m e n t d ' e n q u ê t e n ' é t a i t pas , de 

l'avis du p r o c u r e u r géné ra l , de n a t u r e à effacer les conséquences de ces 

e r r e u r s . 

Il en allai t de m ê m e du fait q u e l ' a r m e de G r a m s avai t é té soumise à un 

e x a m e n biologique avant q u e les e m p r e i n t e s d igi ta les n ' eus sen t é té 

recuei l l ies , ca r un c o m p l é m e n t d ' e n q u ê t e ne pouvai t faire r é a p p a r a î t r e 

les e m p r e i n t e s qu i ava ien t d i spa ru p a r le fait d ' une e r r e u r . Enfin, le 

p r o c u r e u r g é n é r a l n ' e s t i m a pas décisif le fait q u e la ves te d ' un des 

policiers avai t d i s p a r u des locaux du service de la police scient i f ique d e 

Zur ich , car ce t t e d i spar i t ion s 'é ta i t p rodu i t e ap rè s que tou tes les analyses 

scient i f iques ava ien t é té fai tes p a r ce service. 

Le 30 aoû t 1995, le p rofesseur Sell ier pr i t posi t ion, à la d e m a n d e du 

p a r q u e t de Schwer in , au sujet des r a p p o r t s d ' expe r t i s e p r é s e n t é s p a r le 

professeur Bon té . D ' a p r è s le professeur Sell ier , le seul fait que q u e l q u ' u n 

se fût e m p a r é de l ' a rme de G r a m s n 'avai t pas pu p r o v o q u e r les éco rchures 

q u e p r é s e n t a i t la m a i n de G r a m s . Ces éco rchu re s se ra ien t p lu tô t le fait 

d 'obje ts po in tu s , en l 'occur rence le ba l las t su r l eque l G r a m s é ta i t couché 

ap rè s sa c h u t e et auque l sa m a i n s 'é ta i t f ro t tée alors qu ' on le soulevait 

pour le t r a n s p o r t e r à l 'hôpi ta l . 

Le 2 n o v e m b r e 1995, le p rofesseur Bonté pri t posi t ion au sujet de la 

décision du p r o c u r e u r g é n é r a l conf i rmant le c l a s semen t de l 'affaire. II y 

exp l iqua et conf i rma les t hè se s déve loppées d a n s ses p r é c é d e n t s r a p p o r t s 

d ' expe r t i s e . 

Le 9 novembre 1995, les r e q u é r a n t s a t t a q u è r e n t la décision du 

p r o c u r e u r g é n é r a l devan t la cour d ' appe l de Rostock en ve r tu de l 'ar t icle 

172 § 2 C P P . Ils inv i t è ren t celle-ci à incu lper six m e m b r e s de la GSG-9 . 

Le 29 m a r s 1996, la cour d ' appe l re je ta le recours des r e q u é r a n t s . Elle 

r a p p e l a q u ' a u x t e r m e s d e l 'a r t ic le 174 § 1 C P P , l ' inculpa t ion suppose 

q u ' u n soupçon suffisant (hinreichender Tatverdacht) pèse sur la p e r s o n n e 

dont la pou r su i t e est d e m a n d é e . Il faut pour cela q u ' à la l umiè r e des 

r é s u l t a t s de l ' e n q u ê t e p r é l i m i n a i r e , la c o n d a m n a t i o n de l ad i t e p e r s o n n e 

soit plus p robab le que sa r e l axe , ce qui n ' é t a i t pas le cas en l 'espèce. 

La cour d ' appe l pri t c o m m e point de d é p a r t de son r a i s o n n e m e n t le fait 

q u e la v ic t ime avai t é t é t u é e p a r un coup de feu t i ré de sa p rop re a r m e , 

celle-ci é t a n t posée sur la t e m p e d ro i t e de la v ic t ime ou à p rox imi t é 

i m m é d i a t e , en sor te que p o u r a p p u y e r la t hè se de l 'homicide , q u e l q u ' u n 

a u r a i t dû s 'ê t re e m p a r é de ce t t e a r m e . O r a u c u n é l é m e n t de l ' enquê te 

n ' ava i t d é m o n t r é que cela avai t é t é le cas. Ainsi , l ' e n q u ê t e a u r a i t é tabl i 

q u e p e n d a n t tou te la d u r é e d e la pou r su i t e de G r a m s p a r les policiers , 

ceux-ci se t rouva i en t à au moins 1,50 m de la v ic t ime. L ' a r m e n ' a u r a i t 
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donc pas pu lui ê t r e a r r a c h é e p e n d a n t ce t t e phase des é v é n e m e n t s . 

D ' a u t r e p a r t , il ne sera i t pas é tabl i q u e q u e l q u ' u n se fût e m p a r é de 

l ' a r m e p e n d a n t q u e G r a m s é ta i t couché sur les rai ls , ap r è s sa c h u t e à la 

su i te des coups de feu t i rés sur lui : a u c u n des t émo ins e n t e n d u s n 'ava i t vu 

q u e l q u ' u n s ' e m p a r e r d e l ' a r m e d e la v ic t ime e t a u c u n des e x p e r t s 

consu l tés - lesquels é t a i en t d ' a i l l eurs p a r v e n u s à des conclusions 

d ive rgen t e s - n ' a pu aff i rmer q u e c e t t e hypo thèse p r é s e n t a i t le d e g r é de 

p robab i l i t é requ is p o u r la faire prévaloi r (mit der hier erforderlichen 

überwiegenden Wahrscheinlichkeit). T a n d i s q u e le p rofesseur B r i n k m a n n 

exclut q u e les éco rchu re s su r le dos de la m a i n de G r a m s pus sen t 

s ' exp l iquer pa r le fait q u e q u e l q u ' u n se fût v i o l e m m e n t e m p a r é de l ' a rme 

de G r a m s , le professeur Bon té parv in t à une conclusion opposée , tout en 

r e c o n n a i s s a n t q u e les b l e s su res pouva ien t é g a l e m e n t p roven i r du fait q u e 

pour t r a n s p o r t e r G r a m s à l 'hôpi ta l , il avai t d ' abord fallu d é g a g e r sa m a i n 

d ro i t e , coincée e n t r e le bal las t et son pos té r i eu r . De son côté , le professeur 

Bär avai t avancé u n e t ro i s i ème expl ica t ion , se r a p p o r t a n t à u n e phase 

consécut ive aux é v é n e m e n t s , a lors que p o u r le p rofesseur Sell ier , il é ta i t 

« h a u t e m e n t improbab le » (höchst unwahrscheinlich) q u e q u e l q u ' u n se fût 

v i o l e m m e n t e m p a r é de l ' a rme de G r a m s . 

La cour d ' appe l poursuiv i t : à suppose r m ê m e q u e l 'on a d m î t q u e 

q u e l q u ' u n se fût v i o l e m m e n t e m p a r é d e c e t t e a r m e , enco re faudrai t - i l , 

pour exp l ique r la b lessure q u e G r a m s p r é s e n t a i t à la t e m p e , q u e c e t t e 

p e r s o n n e eû t t i ré en posan t le c anon de l ' a rme sur la t e m p e de la v ic t ime 

a lors q u e celle-ci é t a i t couchée su r la voie, s i tua t ion qu i n ' é t a i t pas 

d a v a n t a g e conf i rmée pa r l ' e n q u ê t e . En effet, la p lupa r t des t é m o i n s 

i n t e r r o g é s ava ien t affirmé q u ' a p r è s l ' échange de t i rs e n t r e les policiers et 

G r a m s et la chu t e de celui-ci, ils n ' ava ien t p lus e n t e n d u de coups de feu. 

De plus , l ' e n q u ê t e avai t révélé q u e la v ic t ime avait é té t o u c h é e p a r cinq 

bal les , t i rées à u n e d i s t ance d ' a u moins 1,50 m ; q u a t r e ba l les ava ien t 

t r ave r sé la v ic t ime à l ' hor izonta le et u n e l 'avait fait de bas en h a u t . Pour 

t i r e r le coup de feu qui blessa la v ic t ime à la t e m p e , u n policier a u r a i t dû se 

t rouve r , a p r è s la c h u t e de G r a m s , t ou t p r è s de celui-ci, à sa g a u c h e . O r 

a u c u n des t é m o i n s n 'avai t vu un policier se ba i sse r à g a u c h e de G r a m s à 

cet i n s t an t . Au c o n t r a i r e , tous les t é m o i n s ont déc la ré q u e les deux 

pol iciers postés p rès de G r a m s à ce m o m e n t - l à t e n a i e n t l eur a r m e bien 

au-dessus de la t ê t e de la v ic t ime . 

C e r t e s , t rois t é m o i n s ont p r é t e n d u avoir vu ces deux policiers ut i l i ser 

l eur a r m e au m ê m e m o m e n t . L a c u n a i r e s et en con t r ad ic t ion f l ag ran te 

avec d ' a u t r e s é l é m e n t s de l ' e n q u ê t e , leurs t é m o i g n a g e s se ra i en t toutefois 

non d ignes de foi. C e se ra i t p a r t i c u l i è r e m e n t le cas du t é m o i n B. qu i , lors 

de ses aud i t ions , au ra i t d o n n é q u a t r e vers ions d i f férentes et con t r a ­

d ic to i res des é v é n e m e n t s . De plus , c h a c u n e d 'e l les a u r a i t c o n t e n u des 

é l é m e n t s i ncompa t ib l e s avec des é l é m e n t s objectifs et vérifiés de 

l ' e n q u ê t e . Q u a n t au t é m o i n J . , don t la dépos i t ion ne r é su l t a i t q u e d 'un 
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appe l t é l é p h o n i q u e de sa pa r t au p a r q u e t de Schwer in , son iden t i t é n ' a pas 

pu ê t r e é tab l ie avec c e r t i t u d e , ce qu i a e m p ê c h é de vérifier son 

t é m o i g n a g e , l eque l c o n t e n a i t d u r e s t e , lui auss i , des con t rad ic t ions 

f l agran tes avec des é l é m e n t s de p reuve objectifs. Enfin, le t é m o i n G. 

p r é t e n d a i t avoir tout vu, sans pour a u t a n t pouvoir fourni r une 

expl ica t ion p laus ib le pour sa p r é sence , au m o m e n t des é v é n e m e n t s , d a n s 

la ga r e de Bad Kle inen . L 'expl ica t ion fournie pa r lui, à savoir qu ' i l se 

r enda i t chez u n a m i , a é té d é m e n t i e p a r celui-ci. 

En r evanche , tous les indices d isponibles acc réd i t a i en t , selon la cour 

d ' appe l , la t hè se du suicide. C ' é t a i t le cas n o t a m m e n t de la q u a n t i t é d e 

sang t rouvée sur l ' a rme et de la posi t ion de la t ê t e de G r a m s . De plus , les 

t r aces de s a n g sur la t e m p e de la v ic t ime d o n n a i e n t à p e n s e r q u e le coup 

avai t é té t i ré a lors q u e celle-ci n ' é t a i t pas encore e n t i è r e m e n t couchée , ce 

qu i p e r m e t t a i t d e suppose r qu 'e l l e s ' é ta i t d o n n é la m o r t a lors qu ' e l l e 

t omba i t vers l ' a r r i è re sous l'effet des b lessures . C e t t e hypo thèse sera i t 

conf i rmée pa r le fait que d ' a p r è s tous les t é m o i n s , G r a m s sera i t r e s t é 

immobi le a p r è s sa c h u t e . La c i rcons tance q u ' a u c u n des t é m o i n s n 'ava i t 

vu la v ic t ime se t i r e r une bal le d a n s la t ê t e s ' exp l iquera i t p a r la 

mul t ip l i c i t é des é v é n e m e n t s s i m u l t a n é s (Reizüberflutung) a insi que par le 

fait q u e , de là où ils se t r ouva i en t , les t é m o i n s ne pouvaien t voir q u e le b r a s 

gauche de la v ic t ime , a lors que celle-ci a u r a i t t i ré de la ma in d ro i t e . 

Enfin, la cour d ' appe l e s t i m a q u e m ê m e si les ma ins de G r a m s avaient 

é té e x a m i n é e s , il n ' a u r a i t pas pu en r é su l t e r un é l é m e n t de p reuve e n 

faveur de la thèse de l 'homic ide , pu i sque les m a i n s de G r a m s 

p r é s e n t a i e n t n é c e s s a i r e m e n t des t r aces (Schmauchspuren) des dix coups d e 

feu qu ' i l avait t i rés sur les policiers . Q u a n t aux e m p r e i n t e s d ig i ta les qu ' on 

au ra i t pu t rouver sur l ' a r m e de G r a m s , elles ne d é m o n t r a i e n t pas 

n é c e s s a i r e m e n t q u e q u e l q u ' u n avait t i ré sur l ' in té ressé , ca r elles a u r a i e n t 

pu ê t r e a p p a r u e s auss i lors du t r a n s p o r t de l ' a r m e . Enfin, la d i spar i t ion à 

Zur i ch de la ves te d ' un des policiers ne t i ra i t pas à c o n s é q u e n c e , pu i sque 

les a u t r e s é l é m e n t s de l ' e n q u ê t e ava ien t exclu q u e le coup de feu e û t p u 

ê t r e t i ré pa r u n e p e r s o n n e a u t r e q u e G r a m s l u i - m ê m e . 

En conclus ion, la cour d ' appe l cons idé ra , sur la base d ' un d e g r é d e 

p robabi l i t é p roche de la c e r t i t u d e (mit an Sicherheit grenzenden Wahrschein­

lichkeit), q u e G r a m s s 'é ta i t d o n n é la m o r t en t o m b a n t sur les voies. 

P a r t a n t , le d e g r é de p robabi l i t é de la t hè se des r e q u é r a n t s ne suffisait 

pas pour o r d o n n e r u n e r é o u v e r t u r e de l ' e n q u ê t e . 

Saisie p a r les r e q u é r a n t s , la C o u r cons t i tu t ionne l l e fédéra le décida le 

17 juillet 1996 qu 'e l l e n ' e x a m i n e r a i t pas l 'affaire. 

B . L e d r o i t i n t e r n e p e r t i n e n t 

Aux t e r m e s de l 'ar t icle 170 §§ 1-2 du code de p r o c é d u r e péna l e 

(Strafprozeßordnung, « C P P »), il a p p a r t i e n t au p a r q u e t d ' incu lper 
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(Erhebung der öffentlichen Klage) le suspect si les r é s u l t a t s de l ' e n q u ê t e le 

jus t i f i en t . Il le fait en d é p o s a n t un ac te d ' accusa t ion (Anklageschrift) 

a u p r è s du t r i buna l c o m p é t e n t . D a n s le cas c o n t r a i r e , le p a r q u e t classe 

l 'affaire (Einstellung des Verfahrens). 

L'ar t ic le 172 C P P régi t les r ecours q u e , d a n s le c ad re d ' u n e p r o c é d u r e 

en incu lpa t ion forcée (Klageerzwingungsverfahren), la p a r t i e civile peu t 

e n g a g e r con t re une décision de c l a s s e m e n t . La p a r t i e civile peu t d ' abord 

dépose r un ac te d 'oppos i t ion (Beschwerde) a u p r è s du s u p é r i e u r du m e m b r e 

du p a r q u e t ayan t pris la décis ion de c l a s s e m e n t . Si le s u p é r i e u r en 

ques t i on re je t te l 'opposi t ion, la pa r t i e civile peu t invi ter la cour d ' appe l à 

s t a t u e r sur l ' inculpa t ion (Antrag auf gerichtliche Entscheidung). 

G R I E F 

Les r e q u é r a n t s a l l èguen t une violat ion de l 'ar t icle 2 de la Conven t ion . 

D ' a p r è s eux , l eur fils a é té t ué p a r u n des m e m b r e s de la GSG-9 qu i se 

se ra i t e m p a r é de l ' a r m e de leur fils et a u r a i t t i ré sur lui a lors qu ' i l gisai t 

déjà sur les rai ls , blessé pa r les coups de feu t i rés sur lui. Les r e q u é r a n t s 

d é n o n c e n t la façon dont l ' e n q u ê t e a é té m e n é e et le refus du p a r q u e t , 

conf i rmé pa r la cour d ' appe l de Rostock, d ' i ncu lpe r ce r ta ins des m e m b r e s 

ayan t pa r t i c ipé à l ' opéra t ion de Bad KJeinen. 

EN DROIT 

L'ar t ic le 2 de la Conven t i on dispose : 

« 1. Le droit de toute p e r s o n n e à la vie est p r o t é g é par la loi. La mor t ne peut ê tre 

inf l igée à q u i c o n q u e i n t e n t i o n n e l l e m e n t , sauf en e x é c u t i o n d'une s e n t e n c e capi ta le 

p r o n o n c é e par un tr ibunal au cas où le dél it es t puni de ce t te pe i ne par la loi. 

2. La mort n'est pas c o n s i d é r é e c o m m e in l l i gée en v io la t ion de cet art ic le d a n s les cas 

où el le résu l tera i t d'un recours à la force rendu a b s o l u m e n t n é c e s s a i r e : 

a) pour assurer la d é f e n s e de tou te p e r s o n n e contre la v io lence i l légale ; 

b) pour e f fec tuer une arres ta t ion régu l i ère ou pour e m p ê c h e r l 'évasion d'une 

p e r s o n n e r é g u l i è r e m e n t d é t e n u e ; 

c) pour répr imer , c o n f o r m é m e n t à la loi, une é m e u t e ou une insurrect ion . » 

La C o u r r appe l l e q u e l 'obl igat ion de p r o t é g e r le droi t à la vie q u ' i m p o s e 

l 'ar t ic le 2 de la C o n v e n t i o n , c o m b i n é e avec le devoir géné ra l i n c o m b a n t à 

l 'E ta t en ve r tu de l 'ar t ic le 1 de la Conven t i on de « r e c o n n a î t r e ] à t ou t e 

p e r s o n n e re levan t de [sa] j u r id i c t ion les dro i t s et l ibe r tés définis [dans] la 

(...) C o n v e n t i o n », i m p l i q u e e t exige la condu i t e d ' u n e e n q u ê t e officielle 

efficace lorsque le r ecours à la force, n o t a m m e n t p a r des ag en t s de l 'Eta t , 

a e n t r a î n é m o r t d ' h o m m e . C e t t e e n q u ê t e doi t pouvoir condu i r e à 
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l ' ident i f icat ion et la pun i t i on des r e sponsab les (voir, p a r m i d ' a u t r e s , 

l ' a r rê t Ogurc. Turquie [ G C ] , n" 21594/93, § 88, C E D H 1999-III). C e t t e 

ex igence se d i s t i ngue de celles qu i r é s u l t e n t de l 'a r t ic le 6 d e la 

Conven t ion , celui-ci ne g a r a n t i s s a n t pas le droi t à l 'exercice d e 

pou r su i t e s péna les con t re des t iers (voir, p a r m i d ' a u t r e s , W a l l é n c. Suède , 

r e q u ê t e n" 10877/84, décis ion de la C o m m i s s i o n du 16 m a i 1985, Décis ions 

et r a p p o r t s 43 , p . 184). 

Les r e q u é r a n t s d é n o n c e n t la façon don t a é t é m e n é e l ' e n q u ê t e sur la 

m o r t de G r a m s et la décis ion du p a r q u e t de c lasser l 'affaire. 

Les n o m b r e u s e s expe r t i s e s médico léga les n ' a u r a i e n t p e r m i s ni d e 

p rouve r le suicide ni d ' exc lu re un homic ide . P o u r t a n t , le p a r q u e t puis la 

cour d ' appe l de Rostock se s e ra i en t fondés u n i q u e m e n t sur les conclusions 

d u professeur B r i n k m a n n , qu i a p p u i e n t la thèse d u suicide. Ils en se ra i en t 

ainsi venus à a p p r é c i e r tous les a u t r e s moyens de p reuve à la l u m i è r e d e 

ce t t e seule t hèse , l aque l le ne se ra i t p o u r t a n t pas p rouvée . C e r t e s , le 

p a r q u e t g é n é r a l a laissé ouve r t e la ques t ion de savoir s'il y a eu suicide 

ou homic ide , mais cela ne l 'a pas e m p ê c h é de re je te r , lui aussi , 

l 'opposi t ion des r e q u é r a n t s au c l a s semen t de l 'affaire. 

D ' a p r è s les r e q u é r a n t s , l ' e n q u ê t e a p o u r t a n t révélé de n o m b r e u x 

c o m m e n c e m e n t s de p reuve et indices qui mi l i t en t en faveur de la thèse 

du m e u r t r e p a r des m e m b r e s de la GSG-9 et qu i , p a r c o n s é q u e n t , 

a u r a i e n t dû condu i re le p a r q u e t à incu lper ceux-ci . 

Il r é su l t e r a i t , en effet, de la dépos i t ion de six t é m o i n s di f férents q u e des 

coups de feu a u r a i e n t é té t i rés sur G r a m s p e n d a n t q u e celui-ci m o n t a i t les 

escal iers m e n a n t au qua i 4 de la ga r e ; q u ' a p r è s avoir a t t e i n t ce q u a i , 

G r a m s au ra i t sor t i son a r m e ; q u ' u n g roupe ayan t pu c o m p t e r j u s q u ' à 

sept policiers l ' aura i t poursuivi de p rès ; que G r a m s se sera i t a lors 

r e t o u r n é , dos a u qua i ; q u ' e n t r e G r a m s et ses pou r su ivan t s , il y a u r a i t eu 

1,50 m au m a x i m u m ; que G r a m s sera i t a lors t o m b é en a r r i è r e et se sera i t 

ensu i t e r e t rouvé en posi t ion couchée sur la voie ; q u e d e u x policiers 

a u r a i e n t , auss i tô t ap rè s , s a u t é à sa su i te su r la voie. C e s c o n s t a t a t i o n s 

c o n t r e d i r a i e n t la vers ion du p a r q u e t , d ' ap rès l aque l le , ap r è s l ' échange d e 

coups de feu, les policiers lancés à la pou r su i t e de G r a m s se ra i en t res tés à 

l 'abri , d a n s le hall d 'esca l ier , p e n d a n t 30 à 60 secondes , ce qu i les a u r a i t 

e m p ê c h é s de voir qu i avai t t i ré le coup de feu m o r t e l . 

De son côté , la cour d ' appe l de Rostock a u r a i t p r é s e n t é u n e version 

d i f férente de t o u t e s les a u t r e s , en cons idé ran t q u e G r a m s s 'é ta i t suicidé 

sur le qua i ou en t o m b a n t sur la voie. P o u r t a n t , ce t t e expl ica t ion ne serai t 

appuyée p a r a u c u n t é m o i g n a g e et a u c u n e expe r t i s e . C e sera i t pour en 

cache r les l acunes q u e la cour d ' appe l a u r a i t a r g u é de la « mul t ip l ic i té 

des é v é n e m e n t s s i m u l t a n é s ». 

D e p lus , les expl ica t ions d o n n é e s p a r les policiers d u fait qu ' i l s 

n ' a u r a i e n t pas vu qu i avait t i ré sur G r a m s se ra i en t d é p o u r v u e s de t ou t e 

c rédib i l i té . Q u a n t à la voie ho r i zon ta l e pr ise pa r les ba l les t i rées sur 
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G r a m s , elle d é m o n t r e r a i t q u e les balles ont é té t i rées pa r u n e p e r s o n n e se 

t r ouvan t à la m ê m e h a u t e u r et non pas , c o m m e l 'aff i rment les a u t o r i t é s , 

en c o n t r e b a s , d a n s le hal l de l 'escal ier . 

Enfin, d ' a u t r e s m a n q u e m e n t s de l ' e n q u ê t e d é m o n t r e r a i e n t q u e l'on 

a u r a i t v o l o n t a i r e m e n t essayé de faire d i s p a r a î t r e des é l é m e n t s de p reuve 

à c h a r g e des policiers . Il s ' agi ra i t en l 'occur rence du fait q u e les m a i n s de 

G r a m s ont é té lavées lors de son a r r ivée à l 'hôpi ta l de Lùbeck , que 

l 'analyse des e m p r e i n t e s d ig i ta les sur l ' a rme de G r a m s a é té o r d o n n é e 

t rop t a rd , ap r è s l 'e f facement de ces e m p r e i n t e s , et q u e la ves te d ' un des 

policiers , laquel le p r é s e n t a i t des t aches de sang , a d i spa ru . 

La C o u r no te q u e les r e q u é r a n t s se p l a ignen t de l ' e n q u ê t e m e n é e en 

l 'espèce et de la décis ion de c lasser l 'affaire. Les r e q u é r a n t s aff i rment 

q u e si l ' e n q u ê t e avai t é t é m e n é e c o r r e c t e m e n t , elle a u r a i t d û condu i r e à 

l ' inculpat ion et à la c o n d a m n a t i o n des policiers conce rnés . 

Il y a lieu de re lever d ' abo rd que l ' e n q u ê t e a é té m e n é e du 27 j u i n 1993, 

d a t e du décès de G r a m s , au 13 j a n v i e r 1994, d a t e de la décis ion de classer 

l 'affaire, soit p e n d a n t plus de six mois ; que p e n d a n t ce t t e pé r iode , plus de 

so ixan te t é m o i n s on t é t é e n t e n d u s et un g r a n d n o m b r e d ' exper t i ses 

p r é s e n t é e s ; q u e les r e q u é r a n t s ont r é g u l i è r e m e n t é t é mis au c o u r a n t de 

l 'évolut ion de l ' enquê t e , qu ' i l s on t pu p r e n d r e conna i s sance du con tenu 

des expe r t i s e s et des dépos i t ions des t é m o i n s , qu ' i ls ont pu p r é s e n t e r des 

con t r e - expe r t i s e s , dont les e n q u ê t e u r s on t t enu c o m p t e au point d ' invi te r 

les a u t e u r s des p r e m i è r e s expe r t i s e s à p r e n d r e posi t ion sur les exper t i ses 

non conformes aux leurs ; q u e devan t le p a r q u e t et la cour d ' appe l , les 

r e q u é r a n t s ont pu p r é s e n t e r tous les a r g u m e n t s m i l i t an t , d ' a p r è s eux, 

con t r e le c l a s s emen t de l 'affaire et q u e t a n t le p a r q u e t g é n é r a l q u e la 

cour d ' appe l y ont r é p o n d u . De ce point de vue , l ' e n q u ê t e n ' a p p a r a î t pas 

su je t te à cau t ion (voir, mutatis mutandis, l ' a r rê t M c C a n n et a u t r e s 

c. R o y a u m e - U n i du 27 s e p t e m b r e 1995, série A n" 324, p . 49, § 162), ce 

que , d ' a i l l eurs , les r e q u é r a n t s ne c o n t e s t e n t pas . 

Q u a n t à la décis ion de classer l 'affaire, la C o u r no te qu 'e l l e se fondait 

s u r u n e éva lua t ion p a r le p a r q u e t et la cou r d ' appe l des r é s u l t a t s de 

l ' e n q u ê t e . D ' a p r è s eux, celle-ci n 'ava i t pas révélé d ' é l é m e n t s faisant 

pese r sur les policiers des soupçons su f f i s amment graves pour les 

inculper . A cet égard , la C o u r rappe l le qu ' i l rev ient en pr inc ipe aux 

ju r id i c t ions na t iona le s d ' a p p r é c i e r les é l é m e n t s recueil l is pa r elles ; sa 

t â che consis te à é tab l i r si la p r o c é d u r e , env isagée d a n s son e n s e m b l e , y 

compr i s le m o d e de p r é s e n t a t i o n des moyens de p reuve , revêt un 

c a r a c t è r e équ i t ab l e (voir, p a r m i d ' a u t r e s , l ' a r rê t F e r r a n t e l l i et 

S a n t a n g e l o c. I ta l ie du 7 aoû t 1996, Recueil des arrêts et décisions 1996-III, 

pp . 949-950, § 48) . M a i n t e s fois conf i rmée su r le t e r r a i n de l 'ar t ic le 6 de 

la Conven t ion , ce t t e règle vaut é g a l e m e n t , mutatis mutandis, pour l 'ar t icle 2. 

Sous l 'angle de c e t t e d isposi t ion , la C o u r doit s ' a s su re r qu' i l a é té p rocédé 

à un e x a m e n comple t , i m p a r t i a l et approfond i des c i rcons tances dans 
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lesquel les le décès de la v ic t ime est i n t e rvenu (a r rê t M c C a n n et a u t r e s 

p réc i t é , p . 49, § 163). 

La C o u r note q u e t an t la décision de c l a s s e m e n t de l 'affaire que la 

décision de rejet de l 'opposi t ion des r e q u é r a n t s et sa conf i rmat ion pa r la 

cour d ' appe l ont é té a m p l e m e n t mot ivées , l eurs a u t e u r s e x p l i q u a n t dans 

c h a c u n e d 'e l les , pa r des a r g u m e n t s fondés su r les é l é m e n t s du dossier et 

p r é s e n t é s d a n s une sui te logique, pourquo i , à leurs yeux, les r é su l t a t s de 

l ' enquê te ne jus t i f i a ien t pas l ' inculpat ion des m e m b r e s de la GSG-9 visés 

d a n s la p la in te des r e q u é r a n t s . D e r n i è r e i n s t ance à se p r o n o n c e r sur la 

d e m a n d e d ' incu lpa t ion , la cour d ' appe l de Rostock a c l a i r e m e n t exp l iqué , 

en pa r t i cu l i e r sur la base des r é s u l t a t s de l ' e n q u ê t e , p o u r q u o i il é ta i t 

h a u t e m e n t i m p r o b a b l e q u ' u n policier se fût e m p a r é de l ' a r m e de G r a i n s 

ap rès la c h u t e de celui-ci, p o u r q u o i il é ta i t tou t auss i i m p r o b a b l e q u ' u n 

policier eû t pu se t rouver en posi t ion de t i r e r le coup de feu qu i t ua 

G r a m s , p o u r q u o i les t rois t é m o i g n a g e s a l lan t en sens c o n t r a i r e n ' é t a i e n t 

pas d ignes de foi et p o u r q u o i les indices m a t é r i e l s mi l i t a i en t en faveur de 

la t hè se du suicide. A la l u m i è r e de ce t t e mo t iva t ion , il n ' a p p a r a î t pas que 

la conclus ion d ' a p r è s laque l le les é l é m e n t s à c h a r g e ne suffisaient pas pour 

pouvoir incu lper les policiers ait é té d é r a i s o n n a b l e , d i s p r o p o r t i o n n é e ou 

e m p r e i n t e d ' a r b i t r a i r e . 

Il est vrai q u e la vers ion des é v é n e m e n t s r e t e n u e p a r la cour d ' appe l 

diffère sur ce r t a in s po in t s de celle r e t e n u e p a r le p a r q u e t , ma i s cela est 

dû au fait q u e , c o m m e tou t e s les pa r t i e s s ' accordent à le r e c o n n a î t r e , en 

l ' absence de t é m o i n s ocula i res du coup de feu m o r t e l t i ré sur G r a m s , les 

e n q u ê t e u r s en ont é té r édu i t s à é l abo re r des hypo thèses , don t a u c u n e ne 

pa ra î t e n t i è r e m e n t sû re . Il r es te c e p e n d a n t q u e t a n t le p a r q u e t q u e la 

cour d ' appe l ont r e t e n u l 'hypothèse d u suicide au t e r m e de 

r a i s o n n e m e n t s qui ne p r ê t e n t pas le f lanc à la c r i t ique sous l 'angle de 

l 'ar t icle 2. 

C e r t e s , les r e q u é r a n t s d é n o n c e n t un c e r t a i n n o m b r e de m a n q u e m e n t s 

de l ' e n q u ê t e qu i , d ' ap rè s eux , p rocéda ien t d ' u n e volonté dé l ibé rée de 

d é t r u i r e des t r aces . Ils m e n t i o n n e n t n o t a m m e n t , à cet é g a r d , le fait que 

les m a i n s de G r a m s on t é t é lavées avant d ' ê t r e e x a m i n é e s , q u e les 

e m p r e i n t e s d ig i ta les sur l ' a rme de la v ic t ime on t é t é re levées t r op t a rd et 

q u e la ves te d e l 'un des policiers a d i spa ru . 

La C o u r no te toutefois q u e les a u t o r i t é s on t r é p o n d u aux c r i t iques ainsi 

fo rmulées p a r les r e q u é r a n t s , a d m e t t a n t m ê m e q u e c e r t a i n e s e r r e u r s 

avaient é té c o m m i s e s lors de l ' e n q u ê t e . Elles ont e s t imé q u e ces e r r e u r s 

ne pouva ien t p lus , à ce s t a d e , ê t r e r é p a r é e s p a r un c o m p l é m e n t 

d ' e n q u ê t e ma i s qu ' i l ne se jus t i f ia i t pas pour a u t a n t d ' incu lper les 

policiers en ques t ion . 

Du point de vue de l 'a r t ic le 2, la ques t ion se r a m è n e ainsi au point de 

savoir si les m a n q u e m e n t s relevés - et a d m i s en p a r t i e pa r le p a r q u e t - ont 

affecté le c a r a c t è r e comple t , impa r t i a l et approfondi de l ' e n q u ê t e . Pour y 
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r é p o n d r e , il faut se d e m a n d e r si, sans ces m a n q u e m e n t s , le p a r q u e t ou la 

cour d ' appe l n ' a u r a i e n t , se lon t o u t e v r a i s e m b l a n c e , pas déc idé de classer 

l 'affaire. 

La C o u r relève à cet éga rd que la c i r cons tance q u e l ' e n q u ê t e n 'a pas pu 

d é p a s s e r le s t a d e des hypo thèses s 'expl ique p r i n c i p a l e m e n t pa r l ' absence 

de t é m o i n s ocula i res d i rec ts du coup de feu t i r é sur la t ê t e de G r a m s , u n e 

c i rcons tance qu i n 'es t pas i m p u t a b l e à des m a n q u e m e n t s de l ' e n q u ê t e . 

Aussi les conclusions t i r ées de l ' e n q u ê t e pa r le p a r q u e t et la cour d ' appe l 

se fondent-e l les p r i n c i p a l e m e n t sur les r é s u l t a t s des n o m b r e u s e s 

exper t i ses méd ico léga les f igurant au dossier , lesquel les abou t i s sen t 

c e p e n d a n t à des conclusions d ive rgen te s , sans toutefois q u e l 'une d 'el les 

ne puisse passe r pour t o t a l e m e n t exc lue . Il a p p a r a î t en o u t r e que les 

e n q u ê t e u r s n ' on t pas m é n a g é leurs efforts p o u r é tab l i r la vér i té en 

r e c o u r a n t à u n n o m b r e cons idérab le de médec in s légis tes c o m m e 

d ' e x p e r t s . De leur cô té , le p a r q u e t puis la cour d ' appe l on t a m p l e m e n t et 

l o g i q u e m e n t expl iqué pourquo i ils d o n n a i e n t , se fondant p r i n c i p a l e m e n t 

sur les expe r t i s e s , la p ré fé rence à la thèse du suicide et pou rquo i les 

indices c o n t r a i r e s ne leur pa ra i s sa i en t pas pouvoir é b r a n l e r celle-ci. Eu 

éga rd à ces é l é m e n t s , la C o u r n 'es t pas convaincue q u e sans les 

m a n q u e m e n t s a d m i s pa r les a u t o r i t é s et dénoncés p a r les r e q u é r a n t s , 

l ' e n q u ê t e a u r a i t a b o u t i à des r é s u l t a t s qu i eus sen t jus t i f ié l ' inculpat ion 

des policiers visés d a n s la p la in te des r e q u é r a n t s . 

Il s 'ensui t q u e le grief t i ré de l 'ar t icle 2 est m a n i f e s t e m e n t ma l fondé et 

doit ê t r e re je té en app l ica t ion de l 'ar t icle 35 § 4 de la Conven t ion . 

P a r ces mot i fs , la Cour , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y 1 

Exhaustion of domestic remedies - effectiveness of procedure whereby an 
application may be made to the Ministry of Justice for compensation for a 
malfunctioning of the judicial system on account of the length of criminal 
proceedings 

Article 35 § 1 

Exhaustion of domestic remedies - Effective domestic remedy - Effectiveness of procedure whereby 
an application may be made to the Ministry ofJustice for compensation jor a malfunctioning of 
the judicial system on account of the length of criminal proceedings 

* 
* * 

InJanuary 1983 the applicant was charged with serious negligence in his capacity 
as an engineer at a dam which had collapsed, causing flooding and loss of life. 
There were numerous unforeseen developments in the proceedings and in 
December 1993 iheAudiencia Provincial referred the case back to the investigating 
judge in order to allow other victims to bring proceedings. An appeal (recurso de 
amparo) was lodged; the applicant filed a complaint in respect of the excessive 
length of the proceedings; and the Constitutional Court, in a judgment of 
1 December 1994, found that the proceedings had been lengthy and ordered the 
trial to begin immediately. In a judgment of 15 April 1997 the Supreme Court 
sentenced the applicant to one month's imprisonment and a fine for negligence. 
The applicant then lodged anamparo appeal with the Constitutional Court in which 
he complained, inter alia, of the length of the proceedings. The court dismissed his 
complaint as being out of time and pointed out that it had already granted relief in 
respect of that ground of appeal on an earlier amparo appeal. 

Held 
Article 35 § 1: The applicant had raised the question of excessive length at one 
point in the proceedings and the Constitutional Court had granted his 
application and ordered the trial to begin immediately. The applicant had 
complained before the Court of the total length of the proceedings, a complaint 
which the Constitutional Court had dismissed as being out of time. However, the 
applicant had failed to bring an action under sections 292 et seq. of the Judicature 
Act, which provided that a claim for compensation for a malfunctioning of the 
judicial system could be submitted to the Ministry of Justice. Additionally, an 
appeal lay to the administrative courts against the Minister's decision. 
Consequently, that remedy was a sufficiently accessible and effective remedy for 
litigants complaining of the length of criminal proceedings and was therefore one 
which should have been used in the case: non-exhaustion. 

1. T h i s s u m m a r y by the Reg i s try d o e s not b ind the Court . 





GONZALEZ MARIN v. SPAIN DECISION 435 

T H E F A C T S 

T h e app l ican t [Mr J e s ú s M a r í a Gonza lez M a r i n ] is a Span ish na t iona l 
who lives in Valenc ia . 

H e was r e p r e s e n t e d before t he C o u r t by M s C. G a r c i a R a m o s , of t he 
Va lenc ia Bar . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case, as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

O n 19 a n d 20 O c t o b e r 1982 the Va lenc ia reg ion was hit by to r r en t i a l 
r a ins which p roduced a s u d d e n rise in the River J ú c a r a n d caused t h e Tous 
d a m to burs t and t h e n col lapse. 

Land was flooded in twenty-five munic ipa l i t i e s as a resu l t of t he d a m 
col lapsing a n d the w a t e r from it pou r ing in to t he J ú c a r . E igh t people 
died, m a n y p rope r t i e s a n d m u c h f a rmland were d a m a g e d a n d some 
33,000 people were affected by the d i sas te r . T h e scale of it gave rise to 
very s t rong public feel ing a n d wide r e p o r t i n g in the m e d i a . 

At the t i m e of t he d i sas te r the app l ican t was a n e n g i n e e r at the d a m . 
O n 23 O c t o b e r 1982Já t iva (Valencia) inves t iga t ing judge no. 1 s t a r t ed 

a c r imina l inves t iga t ion . 
In an o r d e r of 27 J a n u a r y 1983 he c h a r g e d the app l ican t a n d S.M.S., 

a n o t h e r e n g i n e e r w h o worked at t he d a m , wi th ser ious neg l igence . 
O n 31 J a n u a r y 1986 those v ic t ims of t he d i s a s t e r who had t o g e t h e r 

j o ined the p roceed ings as a single civil pa r t y appl ied for two o the r 
eng inee r s a t t he d a m , F.S.G. a n d R.G.M.-R. , to be c h a r g e d wi th t he s a m e 
offence. In an o r d e r of 26 F e b r u a r y 1986 the Va lenc ia Audiencia Provincial 
c h a r g e d F.S.G. and R.G.M.-R. wi th ser ious neg l igence . T h e two eng inee r s 
a n d counse l r e p r e s e n t i n g t he g o v e r n m e n t lodged an appea l (recurso de 
súplica) aga ins t t h a t decision. T h e i r appea l was d i smissed on 16 Apri l 1986. 

T h e t r ia l began on 9 M a r c h 1987. T h e civil p a r t y sought to have a 
fu r the r e n g i n e e r a t the d a m , J .S . -T.M. , l ikewise c h a r g e d wi th t he s a m e 
offence. In an o r d e r of 9 J u n e 1987 the Va lenc ia Audiencia Provincial 
c h a r g e d J .S . -T.M. wi th very ser ious neg l igence . J .S . -T .M. lodged a súplica 
appea l aga ins t t h a t decis ion. His appea l was d i smissed on 17 J u l y 1987. 
T h e t r ia l was t h e n ad journed to 20 F e b r u a r y 1989. 

O n 5 O c t o b e r 1987 J .S . -T .M. lodged a c r imina l compla in t aga ins t two of 
t he Audiencia Provincial j u d g e s for a b u s e of office. O n 30 O c t o b e r 1987 the 
Audiencia Provincial ru led t h a t t h e r e were no g r o u n d s for t h a t compla in t . 
J .S . -T .M. lodged a súplica a p p e a l aga ins t t h a t ru l ing . His appea l was 
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dismissed on 21 N o v e m b e r 1987. O n a fu r the r appea l , the S u p r e m e C o u r t 
uphe ld t h e or ig ina l ru l ing . 

Subsequen t ly , on 6 O c t o b e r 1987 a n d 22 S e p t e m b e r 1988, 
J .S . -T .M. cha l l enged the s a m e two j u d g e s in t he Va lenc i a Audiencia 
Provincial, bu t was unsuccessful . H e lodged an appea l (recurso de amparo) 
with t he C o n s t i t u t i o n a l C o u r t , which d i smissed it on 27 Apri l 1989. 

T h e tr ial was held at the Va lenc ia Audiencia Provincial b e t w e e n 
20 F e b r u a r y 1989 and 15 F e b r u a r y 1990. O n 23 O c t o b e r 1990 the cour t 
a c q u i t t e d t he app l ican t , S.M.S. and F.S.G., bu t s e n t e n c e d R.G.M.-R. and 
J .S . -T .M. to one year ' s i m p r i s o n m e n t and to fines for ser ious neg l igence . 

R.G.M.-R. and J .S . -T .M. a p p e a l e d on poin ts of law to t he S u p r e m e 
C o u r t , a r g u i n g t h a t the t r i a l cour t ' s j u d g m e n t should be dec l a r ed a 
null i ty on t he g r o u n d t h a t the p roceed ings had been flawed. In a 
j u d g m e n t of 8 F e b r u a r y 1993 the S u p r e m e C o u r t dec l a red t h a t the o rde r 
in respec t of F.S.G. a n d R.G.M.-R. was void and t h a t the t r ia l was a null i ty 
on the g r o u n d t h a t one of t h e Valencia. Audiencia Provincial j u d g e s had been 
biased. It o r d e r e d t he p roceed ings to be r e s u m e d expedi t ious ly . 

In a decis ion (auto) of 26 April 1993 the Va lenc ia Audiencia Provincial 
orde red the t r ia l to begin . H e a r i n g s w e r e held in open cour t b e t w e e n 
13 O c t o b e r and 29 N o v e m b e r 1993. 

Subsequen t ly , in a decis ion of 18 D e c e m b e r 1993, t he Va lenc i a 
Audiencia Provincial ad jou rned the d a t e for lodging final w r i t t e n 
submiss ions in o rde r to allow o the r v ic t ims of t he d i s a s t e r to b r ing 
p roceed ings . T h e d e f e n d a n t s a n d the v ic t ims lodged suplica appea l s (nine 
in all) aga ins t t h a t decision. In a decision of 17 J a n u a r y 1994 the Audiencia 
Provincial d i smissed the appea l s a n d uphe ld t he decision of 18 D e c e m b e r 
1993. 

O n 9 F e b r u a r y 1994 counse l r e p r e s e n t i n g t he g o v e r n m e n t lodged an 
amparo appea l aga ins t those two decis ions . S u b s e q u e n t l y t h e app l ican t 
h imsel f j o ined tha t appea l . T h e C o n s t i t u t i o n a l C o u r t , in a decis ion of 
1 D e c e m b e r 1994, reversed t h e decis ions , found t h a t t he p roceed ings h a d 
been l eng thy a n d o r d e r e d t he t r ia l to begin . 

H e a r i n g s were held from 30 J a n u a r y to 21 J u l y 1995. 
In a j u d g m e n t of 4 O c t o b e r 1995 the Va lenc ia Audiencia Provincial 

a c q u i t t e d all the d e f e n d a n t s . 
T h e public p rosecu to r ' s office a n d the civil pa r t y a p p e a l e d on po in t s of 

law to t he S u p r e m e C o u r t , which , in a j u d g m e n t of 15 Apri l 1997, served 
on 17 Apri l 1997, set as ide t he Audiencia Provincial's j u d g m e n t and 
s e n t e n c e d the app l ican t to one m o n t h ' s i m p r i s o n m e n t a n d to fines for 
neg l igence u n d e r Art ic le 586 bis of t he C r i m i n a l C o d e . It also o rde r ed the 
S t a t e to pay the d a m a g e s if t he app l ican t was insolvent . 

T h e app l ican t t h e n lodged an amparo a p p e a l wi th t h e C o n s t i t u t i o n a l 
C o u r t in which he c o m p l a i n e d , inter alia, of t he l eng th of t he p roceed ings . 
His appea l was d i smissed in a decis ion of 16 J u l y 1997, which was served on 
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29Ju ly 1997, on the g r o u n d s t h a t the f u n d a m e n t a l r ight on which he rel ied 
h a d not b e e n ra i sed ea r l i e r a n d t h a t t he a p p e a l did not raise a 
cons t i t u t iona l issue. T h e C o n s t i t u t i o n a l C o u r t s t a t e d tha t t he appl ican t 
had failed to comply wi th sect ion 44( l ) ( c ) of the C o n s t i t u t i o n a l C o u r t Act 
in t h a t he had not s u b m i t t e d his compla in t to t he S u p r e m e C o u r t w h e n it 
had h e a r d t he appea l on poin ts of law; he should in any event have ra ised it 
at a n ea r l i e r s tage of t he p roceed ings w h e n formal note could have been 
t a k e n of t he excessive l e n g t h of the p roceed ings , a n d not t h i r t e e n years 
af ter t he viola t ion had occu r r ed and af ter t he a u t h o r i t y respons ib le for 
t he l eng thy p roceed ings had t a k e n s teps to exped i t e t h e m . T h e 
C o n s t i t u t i o n a l C o u r t also p o i n t e d ou t t h a t it h a d a l r eady a d d r e s s e d t h a t 
g round of appea l a n d g r a n t e d rel ief on a n ea r l i e r amparo appea l . 

B. R e l e v a n t d o m e s t i c law 

1. The Constitution 

A r t i c l e 2 4 § 2 

"Everyone is e n t i t l e d ... to a public trial wi thout u n d u e de lays ..." 

A r t i c l e 121 

"Losses incurred as a resul t o f judic ia l errors or a m a l f u n c t i o n i n g of the 

a d m i n i s t r a t i o n of j u s t i c e shall be c o m p e n s a t e d by the S ta te , in accordance w i th the law." 

2. The Judicature Act 

S e c t i o n 2 9 2 

" 1 . A n y o n e w h o incurs a loss as a result o f a judicial error or a m a l f u n c t i o n i n g of the 

judicial s y s t e m shal l be c o m p e n s a t e d by the S t a t e , o ther than in c a s e s of force majeure, in 

accordance w i th the provis ions of this Part. 

2. T h e a l l eged loss m u s t in any event actual ly have occurred and be quant i f iab le in 

m o n e t a r y t e r m s and mus t d irect ly affect c i ther an individual or a g r o u p o f individuals ." 

S e c t i o n 2 9 3 ( 2 ) 

"In the event o f a judic ia l error or a m a l f u n c t i o n i n g of the jud ic ia l s y s t e m , the 
c o m p l a i n a n t shall submit his c la im for c o m p e n s a t i o n to the Minis try of J u s t i c e . 

T h e c la im shall be e x a m i n e d in a c c o r d a n c e wi th the provis ions g o v e r n i n g the S ta l e ' s 
financial l iability. A n appea l shal l lie to the a d m i n i s t r a t i v e courts aga ins t the dec i s ion of 
the Minis try of J u s t i c e . T h e right to c o m p e n s a t i o n shall lapse o n e year after it could first 
have b e e n exerc i sed ." 
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3. The Constitutional Court Act 

S e c t i o n 4 4 ( l ) ( c ) 

"1. A n amparo appea l in respec t o f a v io la t ion o f r ights and g u a r a n t e e s capab le o f 
cons t i tu t iona l protec t ion ... d o e s not lie un le s s ... the v io la t ion in q u e s t i o n has b e e n 
formally a l l eged in the proceed ings in q u e s t i o n as soon as poss ible after it has occurred . 

C O M P L A I N T 

T h e appl ican t compla ined of t he l eng th of the p roceed ings a n d rel ied 
on Art ic le 6 § 1 of the Conven t ion . 

P R O C E D U R E 

T h e app l ica t ion was lodged on 22 J a n u a r y 1998 wi th t he E u r o p e a n 
C o m m i s s i o n of H u m a n R i g h t s (" the C o m m i s s i o n " ) a n d r e g i s t e r e d on 
26 J a n u a r y 1998. 

O n 27 O c t o b e r 1998 the C o m m i s s i o n dec ided to give not ice of the 
app l i can t ' s compla in t of t he l eng th of p roceed ings to the G o v e r n m e n t , 
w h o m it invited to submi t w r i t t e n obse rva t ions on its admiss ib i l i ty a n d 
m e r i t s . It dec l a red the r e m a i n d e r of t he app l ica t ion inadmiss ib le . 

T h e G o v e r n m e n t s u b m i t t e d the i r observa t ions on 13 J a n u a r y 1999. T h e 
app l i can t rep l ied on 2 M a r c h 1999. 

Fol lowing the e n t r y in to force of Protocol No. 11 on 1 N o v e m b e r 1998 
a n d p u r s u a n t to Art ic le 5 § 2 thereof, the appl ica t ion was e x a m i n e d by the 
C o u r t . 

T H E L A W 

T h e app l ican t compla ined of t he l eng th of t he p roceed ings a n d rel ied 
on Art ic le 6 § 1 of the C o n v e n t i o n , the r e l evan t p a r t of which r eads : 

"In the d e t e r m i n a t i o n of . . . any cr imina l c h a r g e aga ins t h i m , everyone is e n t i t l e d to a 
fail ... h e a r i n g w i t h i n a r e a s o n a b l e t i m e by [a] ... t r i b u n a l . . . " 

T h e G o v e r n m e n t no ted t h a t t he appl ican t had c o m p l a i n e d of t he 
decision of 18 D e c e m b e r 1993 in which the Audiencia Provincial had 
re fe r red t he case back to t he inves t iga t ing j u d g e in o r d e r to allow o t h e r 
v ic t ims of t he d i s a s t e r to b r i n g p roceed ings . T h e app l ican t , who had 
cons ide red t h a t t h a t would have t he effect of cons iderab ly p ro long ing the 
p roceed ings , had lodged an amparo appea l wi th the C o n s t i t u t i o n a l C o u r t in 
which he c o m p l a i n e d of t h e excessive l eng th of t h e p roceed ings . T h e 
G o v e r n m e n t s u b m i t t e d t h a t t he C o n s t i t u t i o n a l C o u r t had al lowed the 
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app l i can t ' s appea l on 1 D e c e m b e r 1994 a n d had o r d e r e d t he t r ia l to begin 
i m m e d i a t e l y in t he Audiencia Provincial, t h e r e b y r e m e d y i n g the s i t ua t ion 
compla ined of. 

T h e G o v e r n m e n t po in t ed out t h a t t he appl ican t had lodged an amparo 
appea l wi th the C o n s t i t u t i o n a l C o u r t a t the end of t he p roceed ings in 
which he had been convicted. T h e y no ted fu r the r t h a t , in its decision of 
16 J u l y 1997, the C o n s t i t u t i o n a l C o u r t h a d d ismissed tha t a p p e a l on t he 
g r o u n d tha t it had b e e n lodged out of t i m e , af ter the cour t respons ib le for 
the excessive l e n g t h of p roceed ings h a d t a k e n s teps to r e m e d y t h e 
s i tua t ion . 

Given tha t it was impossible to provide specific relief, s ince the 
C o n s t i t u t i o n a l C o u r t could not o r d e r p roceed ings to be exped i t ed unless 
they w e r e still in p rogres s , t he G o v e r n m e n t s u b m i t t e d , as the i r pr inc ipa l 
a r g u m e n t , t h a t the app l i can t had failed to apply to t he Min i s t ry of J u s t i c e 
for c o m p e n s a t i o n for t he d a m a g e s u s t a i n e d on accoun t of t he excessive 
l eng th of t he p roceed ings , in accordance wi th sect ions 292 et seq. of t he 

J u d i c a t u r e Act. T h e y po in ted out t h a t as t h e p roceed ings had ended , the 
appl ican t could only c la im c o m p e n s a t i o n a n d they s t r e s sed the 
effectiveness of t h a t r emedy , as d e m o n s t r a t e d by the la rge n u m b e r of 
decisions al lowing c la ims for c o m p e n s a t i o n in cases in which a r e a s o n a b l e 
t ime h a d been exceeded . T h e y wen t on to observe t h a t a n appea l lay to t he 
Span ish a d m i n i s t r a t i v e cour t s aga ins t decis ions of t he Min i s t ry of J u s t i c e . 
T h e y added t h a t since the E u r o p e a n Conven t i on on H u m a n Righ t s had 
b e e n inco rpo ra t ed in to Span i sh law, the appl ican t could, if t he C o u r t 
dec l a red t he p r e s e n t appl ica t ion inadmiss ib le for n o n - e x h a u s t i o n of 
d o m e s t i c r e m e d i e s , s u b m i t a claim for c o m p e n s a t i o n to t he Min i s t ry of 
J u s t i c e in accordance wi th t he a f o r e m e n t i o n e d p r o c e d u r e . T h e one-year 
t ime- l imi t provided for in sect ion 293(2) of the a f o r e m e n t i o n e d Act 
would not s t a r t to r u n in t he in s t an t case unt i l t he day af ter t he C o u r t 
ru led the appl ica t ion inadmiss ib le . T h e G o v e r n m e n t the re fo re s u b m i t t e d 
tha t the appl ican t had failed to e x h a u s t d o m e s t i c r e m e d i e s as r e q u i r e d by 
Art ic le 35 of t he C o n v e n t i o n . 

T h e app l i can t , for his p a r t , observed t h a t he had lodged an amparo 
appea l wi th t he C o n s t i t u t i o n a l C o u r t , which was a n effective r e m e d y for 
t he violat ion of the f u n d a m e n t a l r ight on which he h a d rel ied. H e 
cons ide red t h a t he could not be accused of failing to act expedi t ious ly in 
t he p roceed ings a n d still less could he be r e g a r d e d as hav ing caused the 
delays . H e no ted tha t t he r e s p o n d e n t S t a t e was solely respons ib le for the 
chaos which had m a r k e d the en t i r e p roceed ings a n d s u b m i t t e d t h a t he 
had always compla ined of t h a t s t a t e of affairs wi th in the p resc r ibed t i m e 
and in the p resc r ibed form, and had provided sufficient d o c u m e n t a r y 
evidence . W i t h r e g a r d to t h e conduc t of the d o m e s t i c a u t h o r i t i e s , he 
s u b m i t t e d t h a t bo th t he publ ic p ro secu to r ' s office a n d the var ious cour t s 
dea l ing wi th t he case had c o n t r i b u t e d to p ro long ing to well beyond wha t 
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was a r ea sonab l e t i m e p roceed ings m a r k e d by t h e d i spa r i ty of the i r 
successive phases in t h a t they had gone from a s i tua t ion of para lys is to 
one of f rant ic activity. 

T h e app l ican t s u b m i t t e d tha t his full r ight should be r e s t o r e d to h im by 
o r d e r i n g a cessa t ion of the viola t ion and t ak ing the s teps necessa ry to 
p reven t such a s i t ua t ion from ever r e c u r r i n g . H e s t a t e d tha t he had 
lodged an amparo appea l wi th the C o n s t i t u t i o n a l C o u r t wi th in t he 
p resc r ibed t ime and in the p resc r ibed form. W i t h r e g a r d to t he 
p r o c e d u r e re fe r red to by t he G o v e r n m e n t , p resc r ibed in sect ions 292 et 
seq. of t he J u d i c a t u r e Act, he no ted t h a t it was indeed the r e m e d y used to 
asse r t t h e l iabili ty of the jud ic ia l a u t h o r i t i e s , since t he S t a t e was t h u s 
di rect ly a n s w e r a b l e for t he d a m a g e caused by the ma l func t ion ing of t h e 
judicial sys tem. It was the re fo re , a d m i t t e d l y , a m e a n s of seek ing to 
es tab l i sh liability on t he p a r t of t h e a u t h o r i t i e s bu t it would never be a n 
effective r e m e d y for the pu rpose of secur ing a dec la ra t ion t h a t a 
f u n d a m e n t a l r ight had been b r e a c h e d . T h e appl ican t cons idered t h a t " to 
ad journ the issue of c o m p e n s a t i o n to l a t e r p roceed ings was t a n t a m o u n t , 
firstly, to d i s r e g a r d i n g the mos t vi ta l aspect of the C o n v e n t i o n a n d , 
secondly, to t u r n i n g t h e p a t h l ead ing to t he p ro tec t ion of h u m a n r igh ts 
in to n o t h i n g shor t of a n obs tac le course for t h e app l i can t " . 

T h e C o u r t observes first t h a t in t he Span i sh legal sys tem anyone who 
cons iders t h a t excessive delays a r e be ing incur red in c r imina l p roceed ings 
to which they a re a pa r ty can , if they have compla ined to the cour t dea l ing 
wi th the i r case wi thou t success , lodge a n amparo appea l wi th t he 
C o n s t i t u t i o n a l C o u r t u n d e r Art ic le 24 § 2 of the C o n s t i t u t i o n . In t he 
p r e s e n t case , however , t he C o u r t notes t h a t the appl icant ra ised the issue 
of the l eng th of the p roceed ings w h e n the Audiencia Provincial r e fe r red the 
case back to t he inves t iga t ing j u d g e in o rde r to allow o t h e r v ic t ims of the 
d i s a s t e r to b r ing p roceed ings and t h a t t he C o n s t i t u t i o n a l C o u r t g r a n t e d 
his app l ica t ion a n d o r d e r e d t he t r ia l to begin immed ia t e ly . After ra i s ing 
t he s a m e compla in t (once t he p roceed ings h a d ended ) in t he 
C o n s t i t u t i o n a l C o u r t , which d i smissed it for be ing ou t of t i m e , t he 
app l ican t was now c o m p l a i n i n g before t he C o u r t of t he to ta l l eng th of 
t he c r imina l p roceed ings aga ins t h im . 

T h e C o u r t no t e s , however , t h a t u n d e r sect ions 292 et seq. of t he 
J u d i c a t u r e Act a c la im for c o m p e n s a t i o n for a ma l func t ion ing of t h e 
jud ic ia l sys tem can be s u b m i t t e d to t he Min i s t ry of J u s t i c e . It also no tes 
t ha t , accord ing to t he re levant case- law of t he a d m i n i s t r a t i v e cou r t s , on 
which the G o v e r n m e n t re l ied, u n r e a s o n a b l e l eng th of p roceed ings is 
t r e a t e d as a ma l func t ion ing of t he a d m i n i s t r a t i o n of j u s t i ce . T h e C o u r t 
observes , moreove r , t h a t an a p p e a l lies to the a d m i n i s t r a t i v e cour t s 
aga ins t t he Min i s t e r ' s decision. It consequen t ly cons iders t h a t this is a 
sufficiently accessible a n d effective r e m e d y for l i t igan ts a n d is the re fo re 
one which should have b e e n used in t he p r e s e n t case . 
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In the c i r c u m s t a n c e s , t he C o u r t holds t h a t , by failing to seek 
c o m p e n s a t i o n by m e a n s of the a f o r e m e n t i o n e d p r o c e d u r e , the appl ican t 
did not validly e x h a u s t domes t i c r e m e d i e s wi th in the m e a n i n g of 
Art ic le 35 of t he Conven t ion . 

For these r easons , t he C o u r t u n a n i m o u s l y 

Declares t he r e m a i n d e r of t he appl ica t ion inadmiss ib le . 
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S O M M A I R E 1 

Epuisement des voies de recours internes - caractère effectif de la pro­
cédure permettant de formuler une demande en réparation auprès du 
ministère de la Justice pour fonctionnement anormal de la just ice , s'agis-
sant de la durée d'une procédure pénale 

Article 35 § 1 

Epuisement des voies de recours internes - Recours interne efficace - Caractère effectif de ta 

procédure permettant de formuler une demande en réparation auprès du ministère de la Justice 

pour fonctionnement anormal de la justice, s'agissant de la durée d'une procédure pénale 

* 
* * 

En janvier 1983, le requérant fut inculpé du chef de délit d'imprudence grave, en sa 
qualité d'ingénieur affecté à un barrage qui s'était effondré, provoquant une 
inondation meurtrière. La procédure connut de multiples rebondissements, et, 
en décembre 1993, YAudiencia Provincial ordonna le renvoi du dossier devant le 
juge d'instruction afin que d'autres victimes aient la possibilité de présenter leur 
action. Un recours d'amparo fut formé, le requérant présenta un grief tiré de la 
durée excessive de la procédure et, par un arrêt du 1" décembre 1994, le Tribunal 
constitutionnel constata l'existence d'un problème de longueur de procédure et 
ordonna l'ouverture immédiate des débats oraux. Par un arrêt du 15 avril 1997, le 
Tribunal suprême condamna finalement le requérant à un mois 
d'emprisonnement assorti d'une peine d'amende, pour faute de simple 
imprudence. Le requérant forma alors un recours d'amparo auprès du Tribunal 
constitutionnel en se plaignant notamment de la durée de la procédure. Le 
tribunal rejeta ce grief pour tardiveté et rappela qu'il avait déjà porté remède à 
ce moyen lors d'un précédent recours d'amparo. 

Article 35 § 1 : le requérant a soulevé la question de la durée excessive à un 
moment de l'instance et le Tribunal constitutionnel a fait droit à cette demande 
en ordonnant le commencement immédiat des débats oraux. Le requérant se 
plaint devant la Cour de la durée totale de la procédure, grief que le Tribunal 
constitutionnel a rejeté pour tardiveté. Cependant le requérant a omis d'intenter 
la procédure prévue par les articles 292 et suivants de la loi organique relative au 
pouvoir judiciaire qui permet de formuler une demande en réparation auprès du 
ministère de lajustice pour fonctionnement anormal de la justice. Par ailleurs, la 
décision du ministre peut faire l'objet d'un recours contentieux devant les 
juridictions administratives. En conséquence, cette voie de droit présente un 
degré suffisant d'accessibilité et d'effectivité pour les justiciables se plaignant de 
la durée d'une procédure pénale et dès lors, constitue un recours qui, en l'espèce, 
aurait dû être exercé : non-épuisement. 

1. R é d i g é par le gref fe , il ne lie pas la C o u r . 
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(...) 

EN F A I T 

Le r e q u é r a n t [M. J e s ú s M a r í a Gonza l ez M a r i n ] est u n ressor t i s san t 

espagnol r é s idan t à Va l ence . 

Il est r e p r é s e n t é devan t la C o u r pa r M' C. G a r c í a R a m o s , avoca te au 

b a r r e a u de Va lence . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s ont é té exposés par les pa r t i e s , peuven t 

se r é s u m e r c o m m e sui t . 

Les 19 et 20 oc tobre 1982, des pluies to r r en t i e l l e s s ' a b a t t i r e n t sur la 

région de V a l e n c e , p r o v o q u a n t u n e c rue excep t ionne l le de la r ivière J ú c a r 

et e n t r a î n a n t la r u p t u r e puis l ' e f fondrement du b a r r a g e de T o u s . 

L ' e f fondremen t de ce b a r r a g e et le d é v e r s e m e n t de ses eaux d a n s la 

r ivière J ú c a r p r o v o q u è r e n t l ' i nonda t ion des t e r r a in s de vingt-cinq 

mun ic ipa l i t é s . Hu i t p e r s o n n e s t r o u v è r e n t la m o r t , de n o m b r e u s e s 

p r o p r i é t é s e t t e r r e s agr icoles fu ren t e n d o m m a g é e s et 33 000 pe r sonnes 

environ e u r e n t à souffrir de la c a t a s t r o p h e . Du fait de son i m p o r t a n c e , 

celle-ci e n t r a î n a u n e t rès g r a n d e émo t ion dans l 'opinion pub l ique et une 

é n o r m e m é d i a t i s a t i o n . 

Au m o m e n t de la c a t a s t r o p h e , le r e q u é r a n t occupai t un poste 

d ' i n g é n i e u r au b a r r a g e . 

Le 23 oc tobre 1982, le j u g e d ' i n s t ruc t i on n" 1 d e j a t i v a (Valence) ouvri t 

une in fo rma t ion jud ic i a i r e . 

P a r u n e o r d o n n a n c e du 27 j a n v i e r 1983, il inculpa du délit d ' impru ­

dence grave le r e q u é r a n t et S.M.S., a u t r e i n g é n i e u r affecté au b a r r a g e . 

Le 31 j a n v i e r 1986, les v ic t imes de l 'accident s ' é t an t cons t i t uées par t ie 

civile sol l ic i tèrent aussi la mise en e x a m e n p o u r les m ê m e s faits de deux 

a u t r e s i ngén i eu r s affectés au b a r r a g e , F.S.G. et R.G.M.-R. Pa r une 

o r d o n n a n c e du 26 février 1986, VAudiencia Provincial de Va lence inculpa 

ces d e r n i e r s du déli t d ' i m p r u d e n c e grave . T a n t les deux i ngén i eu r s que 

l 'avocat de l 'E ta t i n t e n t è r e n t un recours de súplica con t r e ce t t e décision. 

Ils en furent d é b o u t é s le 16 avril 1986. 

Le 9 m a r s 1987 c o m m e n c è r e n t les d é b a t s o r aux . La p a r t i e civile 

sollicita é g a l e m e n t la mise en e x a m e n p o u r les m ê m e s faits d ' un a u t r e 

i n g é n i e u r affecté au b a r r a g e , J .S . -T.M. P a r u n e o r d o n n a n c e du 9 j u i n 

1987, Y Audiencia Provincial de Va lence inculpa celui-ci du délit 

d ' i m p r u d e n c e t é m é r a i r e . L ' i n t é re s sé fo rma con t re c e t t e décision un 

recours de súplica, qu i fut re je té le 17 juillet 1987. Il y eu t alors 

suspens ion des d é b a t s o r a u x , et la d a t e de l ' aud ience fut r e p o r t é e au 

20 février 1989. 
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Le 5 oc tobre 1987, J .S . -T .M. déposa une p la in te péna l e à l ' encon t re de 

d e u x des j u g e s d e VAudiencia Provincial de Va lence p o u r dél i t d e 

p révar ica t ion . Le 30 oc tobre 1987, ladi te ju r id ic t ion rend i t une 

o r d o n n a n c e de non- l ieu . J .S . -T .M. in t rodu is i t con t r e celle-ci u n recours de 

sûplica, qu i fut re je té pa r u n e décis ion du 21 n o v e m b r e 1987. Saisi d ' un 

recours , le T r i b u n a l s u p r ê m e conf i rma le non-l ieu. 

U l t é r i e u r e m e n t , les 6 oc tob re 1987 et 22 s e p t e m b r e 1988, 

J.S.-T.M. forma devant VAudiencia Provincial de Valence une d e m a n d e de 

r écusa t ion des m ê m e s j u g e s , qu i fut r e j e tée . Il saisit a lors le T r i b u n a l 

cons t i t u t ionne l d 'un recours à'amparo, dont il fut d é b o u t é le 27 avril 1989. 

E n t r e le 20 février 1989 et le 15 février 1990 e u r e n t lieu les d é b a t s 

o r a u x devan t VAudiencia Provincial de Va lence , qu i , p a r un j u g e m e n t du 

23 oc tobre 1990, r e l axa le r e q u é r a n t ainsi q u e S.M.S. et F.S.G., mais 

c o n d a m n a R.G.M.-R. et J .S . -T .M. à u n a n d ' e m p r i s o n n e m e n t et à des 

a m e n d e s pour déli t d ' i m p r u d e n c e g rave . 

Ces d e r n i e r s se p o u r v u r e n t en cassa t ion a u p r è s du T r i b u n a l s u p r ê m e , 

invoquan t des vices devan t e n t r a î n e r la nul l i té du j u g e m e n t . P a r un a r r ê t 

du 8 février 1993, le T r i b u n a l s u p r ê m e p rononça la nul l i té de l ' o rdonnance 

r e n d u e à l ' encon t re de F.S.G. et de R.G.M.-R. et la nul l i té des d é b a t s 

o raux , à ra i son du m a n q u e d ' i m p a r t i a l i t é de l 'un des m a g i s t r a t s de 

VAudiencia Provincial de Va lence . Il o r d o n n a de c o n t i n u e r la p r o c é d u r e p a r 

voie d ' u rgence . 

P a r une décis ion (auto) du 26 avril 1993, VAudiencia Provincial de Va lence 

o r d o n n a le c o m m e n c e m e n t des d é b a t s o r aux . Ceux-c i e u r e n t l ieu, en 

a u d i e n c e pub l ique , e n t r e le 13 oc tobre et le 29 n o v e m b r e 1993. 

U l t é r i e u r e m e n t , pa r une décis ion du 18 d é c e m b r e 1993, VAudiencia 

Provincial de Va lence a n n u l a les conclusions défini t ives du procès afin de 

p e r m e t t r e à d ' a u t r e s v ic t imes de la c a t a s t r o p h e de saisir la j u s t i c e . T a n t 

les accusés q u e les v ic t imes f o r m è r e n t des recours en sûplica (neuf au 

to ta l ) con t re ce t t e décis ion. Pa r u n e décision du 17 j a n v i e r 1994, 

VAudiencia Provincial les d é b o u t a et conf i rma la décis ion du 18 d é c e m b r e 

1993. 

Le 9 février 1994, l 'avocat de l 'E ta t p r é s e n t a un recours A'amparo con t r e 

ces deux décis ions. P lus t a rd , le r e q u é r a n t in te rv in t l u i -même d a n s le 

c ad re de ce recours . Le T r i b u n a l cons t i t u t ionne l , p a r u n e décision du 

1" d é c e m b r e 1994, inf i rma les décis ions a t t a q u é e s , c o n s t a t a l ' ex is tence 

d ' un p r o b l è m e de l ongueu r de p r o c é d u r e et o r d o n n a le c o m m e n c e m e n t 

des d é b a t s o raux . 

Ceux-c i e u r e n t lieu du 30 j a n v i e r au 21 ju i l le t 1995. 

P a r un j u g e m e n t du 4 oc tobre 1995, VAudiencia Provincial de Va lence 

r e l axa tous les p r é v e n u s . 

Le m i n i s t è r e publ ic et la p a r t i e civile se p o u r v u r e n t en cassa t ion a u p r è s 

d u T r i b u n a l s u p r ê m e , qui , p a r u n a r r ê t du 15 avril 1997, notifié le 17 avril 

1997, inf i rma le j u g e m e n t de VAudiencia Provincial et c o n d a m n a le 
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r e q u é r a n t à u n e pe ine d 'un mois d ' e m p r i s o n n e m e n t et à des a m e n d e s 

pour faute de s imple i m p r u d e n c e , c o n f o r m é m e n t à l 'ar t ic le 586 bis du 

code péna l . La h a u t e ju r id ic t ion c o n d a m n a pa r a i l leurs l ' admin i s t r a t i on 

de l 'Eta t à payer les i n d e m n i t é s en cas d ' insolvabi l i té du r e q u é r a n t . 

Le r e q u é r a n t saisit a lors le T r i b u n a l cons t i t u t i onne l d ' un recours 

d'amparo, d é n o n ç a n t e n t r e a u t r e s la d u r é e de la p r o c é d u r e . Il en fut 

d é b o u t é pa r une décis ion du 16 ju i l le t 1997, notifiée le 29 ju i l le t 1997, 

pour non- invocat ion p réa lab le du droi t f o n d a m e n t a l soulevé et pour 

défau t de c o n t e n u cons t i t u t i onne l . Le T r i b u n a l cons t i t u t i onne l préc isa 

q u e , c o n t r a i r e m e n t à ce qu ' ex igea i t l 'ar t icle 44 § 1 c) de la loi o r g a n i q u e 

sur le T r i b u n a l cons t i t u t ionne l , le r e q u é r a n t n ' ava i t pas formulé ce grief 

devan t le T r i b u n a l s u p r ê m e au s t ade de la cassa t ion ; en tou t é t a t de 

cause , l ' in té ressé a u r a i t dû le soulever à un s t a d e a n t é r i e u r de la 

p r o c é d u r e , à u n m o m e n t où la d u r é e excessive a u r a i t pu ê t r e c o n s t a t é e , 

et non t re ize ans a p r è s q u e la viola t ion se fut p rodu i t e et ap r è s que 

l 'o rgane responsab le de la d u r é e excessive eu t a d o p t é les m e s u r e s lui 

p e r m e t t a n t de m e t t r e fin au p rob l ème évoqué . Le T r i b u n a l 

cons t i t u t ionne l r a p p e l a pa r a i l leurs qu ' i l avait déjà r é p o n d u et por té 

r e m è d e à ce moyen lors d ' u n recours d'amparo p r é c é d e n t . 

B . L e d r o i t i n t e r n e p e r t i n e n t 

/. La Constitution 

A r t i c l e 2 4 § 2 

« T o m e p e r s o n n e a droit (...) à un procès tenu p u b l i q u e m e n t et sans dé la i s indus 

(...) ». 

A r t i c l e 121 

<• Les préjudices ré su l tant d 'erreurs j u d i c i a i r e s e t c e u x résu l tant d'un f o n c t i o n n e m e n t 

d é f e c t u e u x de l 'admin i s tra t ion de la j u s t i c e d o n n e n t droit à u n e i n d e m n i s a t i o n à charge 

de l'Etat, c o n f o r m é m e n t à la loi. » 

2. La loi organique relative au pouvoir judiciaire 

A r t i c l e 2 9 2 

« 1. f o u t e v i c t ime d'un préjudice résul tant d'une erreur judic ia ire ou d'un 

f o n c t i o n n e m e n t a n o r m a l d e la just ice a droit à ê tre i n d e m n i s é e par l 'Etat , s a u f e n cas 

de force m a j e u r e , c o n f o r m é m e n t à ce qui es t prescrit au présent T i t re . 

2. En tout é tat de c a u s e , le préjudice a l l égué doit ê tre effectif, f inanc ièrement 

qt iant i l iable et individualisé, qu'il s 'agisse d'une p e r s o n n e ou d'un groupe de 

p e r s o n n e s . » 
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A r t i c l e 2 9 3 § 2 

« D a n s les cas d 'erreur jud ic ia i re c o m m e d a n s c e u x de f o n c t i o n n e m e n t a n o r m a l de la 

j u s t i c e , l ' intéressé adres se sa d e m a n d e d ' i n d e m n i s a t i o n au m i n i s t è r e de la J u s t i c e . 

La r e q u ê t e est e x a m i n é e se lon les d i spos i t ions appl i cab les e n m a t i è r e de 

responsabi l i t é p a t r i m o n i a l e de l 'Etat. La d é c i s i o n du m i n i s t è r e de la J u s t i c e peut faire 

l'objet d'un recours content i eux -admin i s t ra t i f . Le droit à i n d e m n i s a t i o n se prescrit dans 

le délai d'un an à partir du m o m e n t où il aurait pu ê tre e x e r c é . » 

3. La loi organique sur le Tribunal constitutionnel 

A r t i c l e 4 4 § 1 c ) 

« 1. Les violations des droi ts et g a r a n t i e s suscept ib l e s de protec t ion c o n s t i t u t i o n n e l l e 

(...) ne p e u v e n t faire l'objet d'un recours d'anifiaro q u e (...) si la v io la t ion en c a u s e a é té 

a l l é g u é e f o r m e l l e m e n t lors de la procédure en c a u s e , et auss i tôt q u e poss ible après sa 

m a n i f e s t a t i o n . 

(. . .) »> 

G R I E F 

I n v o q u a n t l 'ar t icle 6 § 1 de la Conven t ion , le r e q u é r a n t se plaint de la 

d u r é e de la p r o c é d u r e . 

P R O C É D U R E 

La r e q u ê t e a é té i n t r o d u i t e le 22 janvier 1998 devan t la C o m m i s s i o n 

e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») et e n r e g i s t r é e le 

26 j a n v i e r 1998. 

Le 27 oc tobre 1998, la C o m m i s s i o n a décidé de p o r t e r le gr ief du 

r e q u é r a n t c o n c e r n a n t la d u r é e de la p r o c é d u r e à la conna i s sance d u 

G o u v e r n e m e n t , en l ' invi tant à s ' e x p r i m e r p a r écrit sur sa recevabi l i té et 

son bien-fondé. Elle a déc la ré la r e q u ê t e i r recevable p o u r le su rp lus . 

Le G o u v e r n e m e n t a p r é s e n t é ses observa t ions le 13 j a n v i e r 1999 ; le 

r e q u é r a n t y a r é p o n d u le 2 m a r s 1999. 

En v e r t u de l 'ar t icle 5 § 2 du Protocole n" 11, l ' examen de l 'affaire est 

échu à la C o u r le 1" n o v e m b r e 1998, d a t e d ' e n t r é e en v igueur dudi t 

Pro tocole . 

E N D R O I T 

Le r e q u é r a n t d é n o n c e la d u r é e de la p r o c é d u r e et invoque l 'ar t ic le 6 § 1 

de la C o n v e n t i o n , don t la p a r t i e p e r t i n e n t e est ainsi l ibellée : 
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« T o u t e p e r s o n n e a droit à ce q u e sa cause soit e n t e n d u e é q u i t a b l c m e n t (...) d a n s un 

dé la i ra i sonnable , par un tr ibunal (...) qui déc idera (...) du b ien- fondé de toute 

accusa t ion en m a t i è r e péna le d ir igée contre e l le (...) » 

Le G o u v e r n e m e n t cons t a t e q u e le r e q u é r a n t s 'est p la in t de la décision 

du 18 d é c e m b r e 1993 p a r laquel le YAudiencia Provincial de Valence 

o r d o n n a le renvoi du doss ier au j u g e d ' i n s t ruc t ion afin de p e r m e t t r e à 

d ' a u t r e s v ic t imes de la c a t a s t r o p h e de sais ir la j u s t i c e . E s t i m a n t q u e ce 

renvoi al lai t avoir p o u r effet d ' a l longer c o n s i d é r a b l e m e n t la p r o c é d u r e , le 

r e q u é r a n t p r é s e n t a devan t le T r i b u n a l cons t i t u t i onne l un recours 

d'amparo p o r t a n t sur la d u r é e excessive de celle-ci. Le G o u v e r n e m e n t 

fait valoir q u e le T r i b u n a l cons t i t u t ionne l accueill i t la d e m a n d e du 

r e q u é r a n t le 1" d é c e m b r e 1994 et o r d o n n a l ' ouver tu re i m m é d i a t e des 

d é b a t s o r a u x devan t YAudiencia Provincial, p o r t a n t a insi r e m è d e à la 

s i tua t ion c r i t i quée . 

Le G o u v e r n e m e n t no te que le r e q u é r a n t a saisi le T r ibuna l 

cons t i t u t ionne l d ' un r ecour s d'amparo à la fin de la p r o c é d u r e à l ' issue de 

laquel le il a é té c o n d a m n é . Il relève q u e , d a n s sa décis ion du 16 jui l let 

1997, le T r i b u n a l cons t i t u t ionne l re je ta le r ecours , p r éc i san t qu ' i l avait 

é té p r é s e n t é t a r d i v e m e n t , ap r è s q u e l 'o rgane r e sponsab le de la du rée 

excessive eut a d o p t é les m e s u r e s lui p e r m e t t a n t d'y m e t t r e fin. 

C o m p t e t e n u de l ' impossibi l i té d ' une r é p a r a t i o n en n a t u r e , pu i sque le 

T r i b u n a l cons t i t u t ionne l ne peu t o r d o n n e r l ' accé lé ra t ion d ' u n e p rocédure 

que lorsque celle-ci est encore en cours , le G o u v e r n e m e n t fait 

p r i n c i p a l e m e n t valoir que le r e q u é r a n t a omis de saisir le m i n i s t è r e de la 

J u s t i c e d ' un r ecour s en r é p a r a t i o n du pré judice subi à ra i son de la du rée 

excessive de la p r o c é d u r e , c o n f o r m é m e n t aux ar t ic les 292 et su ivan ts de la 

loi o r g a n i q u e re la t ive au pouvoir j ud i c i a i r e . Il soul igne q u e , la p rocédure 

ayant pr is fin, le r e q u é r a n t ne peu t p r é t e n d r e q u ' à une i n d e m n i s a t i o n , et il 

ins is te sur le c a r a c t è r e efficace de la voie m e n t i o n n é e , l eque l serai t 

d é m o n t r é p a r les n o m b r e u s e s décis ions ayant accueilli f avo rab lemen t les 

d e m a n d e s d ' i n d e m n i s a t i o n p r é s e n t é e s pour d é p a s s e m e n t du délai 

r a i sonnab le . Il fait observer pa r a i l leurs q u e les décisions du m i n i s t è r e de 

la J u s t i c e p e u v e n t faire l 'objet d ' un recours de p le in c o n t e n t i e u x devan t les 

j u r id i c t ions admin i s t r a t i ve s espagnoles . Il a joute q u ' é t a n t d o n n é que la 

Conven t i on e u r o p é e n n e des Dro i t s de l ' H o m m e fait p a r t i e i n t é g r a n t e de 

l 'ordre ju r id ique espagnol , le r e q u é r a n t p o u r r a i t , au cas où la Cour 

d é c l a r e r a i t la p r é s e n t e r e q u ê t e i r recevable pour n o n - é p u i s e m e n t des 

voies de recours i n t e r n e s , p r é s e n t e r u n e d e m a n d e d ' i ndemni sa t i on 

a u p r è s du m i n i s t è r e de la J u s t i c e selon la p r o c é d u r e p réc i t ée . E n effet, le 

déla i de p re sc r ip t ion d 'un an de l 'ac t ion p révu à l 'ar t ic le 293 § 2 de la loi 

p réc i t ée ne c o m m e n c e r a i t à courir , en l ' espèce, q u ' à p a r t i r du j o u r suivant 

la décis ion d ' i r recevabi l i t é de la C o u r . Aussi le G o u v e r n e m e n t conclut-il 

q u e le r e q u é r a n t n ' a pas r emp l i la condi t ion d ' é p u i s e m e n t des voies de 

recours i n t e r n e s p révue à l 'ar t ic le 35 de la Conven t ion . 



452 DÉCISION GONZALEZ MARIN c. ESPAGNE 

P o u r sa p a r t , le r e q u é r a n t fait observer qu ' i l a saisi le T r i b u n a l 

cons t i t u t i onne l d ' un r ecour s à'amparo, voie de recours efficace pour 

r e m é d i e r à la viola t ion du droi t f o n d a m e n t a l invoqué. Il e s t ime q u e l 'on 

ne p e u t lui i m p u t e r u n m a n q u e de cé lér i té d a n s l ' accompl i s sement des 

ac tes de la p r o c é d u r e et q u e l 'on peu t encore moins cons idé re r q u e les 

r e t a r d s ont é t é la c o n s é q u e n c e de son ac t iv i té . Il no te q u e l 'Eta t 

d é f e n d e u r est l ' un ique responsab le du chaos qui a m a r q u é tou t e la 

p r o c é d u r e et fait valoir qu ' i l a toujours dénoncé cet é t a t de choses d a n s 

les déla is et fo rmes prescr i t s et en a p p o r t a n t des p reuves d o c u m e n t a i r e s 

suff isantes . Pour ce qu i est du c o m p o r t e m e n t des a u t o r i t é s i n t e r n e s , il 

soul igne q u e t a n t le p a r q u e t que les di f férents o r g a n e s j u r id i c t i onne l s 

i n t e rvenus d a n s la p r o c é d u r e ont con t r i bué à a l longer bien au-de là du 

r a i sonnab le u n e p r o c é d u r e ca r ac t é r i s ée p a r la d i spa r i t é de ses phases 

successives, p u i s q u ' a p r è s la para lys ie elle a connu un ac t iv isme effréné. 

Le r e q u é r a n t sou t ien t qu ' i l y a lieu de le r é t ab l i r d a n s l ' i n tégr i t é de son 

dro i t en o r d o n n a n t la cessa t ion de la violat ion et en a d o p t a n t les m e s u r e s 

nécessa i res pour q u e c e t t e s i t ua t ion ne se r ep rodu i se plus . Il préc ise q u e , 

en t e m p s voulu et selon les fo rmal i t és r equ i ses , il a déposé un recours 

à'amparo devan t le T r i b u n a l cons t i t u t i onne l . Pour ce qu i est de la 

p r o c é d u r e p révue aux ar t ic les 292 et su ivan ts de la loi o r g a n i q u e re la t ive 

au pouvoir j ud ic i a i r e i nd iquée pa r le G o u v e r n e m e n t , il no te qu ' i l s 'agit en 

effet de la voie ut i l isée p o u r m e t t r e en j e u la r esponsab i l i t é de 

l ' a d m i n i s t r a t i o n de la j u s t i c e , l 'E ta t r é p o n d a n t ainsi d i r e c t e m e n t des 

d o m m a g e s causés pa r le f o n c t i o n n e m e n t a n o r m a l de la j u s t i c e . C 'es t 

donc ce r t e s un cana l p e r m e t t a n t de r e c h e r c h e r la r esponsab i l i t é de 

l ' admin i s t r a t i on , mais ce ne se ra j a m a i s un recours effectif p o u r g a r a n t i r 

la r econna i s sance d 'un droi t f o n d a m e n t a l violé. Le r e q u é r a n t e s t ime q u e 

« renvoyer l ' i ndemni sa t ion à une p r o c é d u r e u l t é r i e u r e signifie, d ' u n e p a r t , 

m é c o n n a î t r e l 'aspect le plus vi ta l de la C o n v e n t i o n , et , d ' a u t r e p a r t , faire 

du c h e m i n vers la p ro tec t ion des dro i t s de l ' h o m m e u n e vé r i t ab le course 

d 'obs tac les pour le r e q u é r a n t ». 

La C o u r observe en p r e m i e r lieu que , d a n s le sys tème j u r i d i q u e 

espagnol , t ou t e p e r s o n n e e s t i m a n t q u e la p r o c é d u r e péna le à laquel le 

elle est p a r t i e souffre de déla is excessifs peu t , ap r è s s 'ê t re p la in te sans 

succès a u p r è s de la j u r id i c t ion c h a r g é e de l 'affaire, saisir le T r i b u n a l 

cons t i t u t i onne l d ' un recours à'amparo sur le f o n d e m e n t de l 'ar t icle 24 § 2 

de la C o n s t i t u t i o n . En l 'espèce, toutefois , la C o u r c o n s t a t e que le 

r e q u é r a n t a soulevé la ques t i on de la d u r é e de la p r o c é d u r e au m o m e n t 

où YAudiencia Provincial avai t o r d o n n é le renvoi du dossier devan t le j u g e 

d ' i n s t ruc t ion afin de p e r m e t t r e à d ' a u t r e s v ic t imes d e la c a t a s t r o p h e de 

saisir la j u s t i c e et q u e le T r i b u n a l c o n s t i t u t i o n n e l a fait dro i t a u x 

d e m a n d e s du r e q u é r a n t en o r d o n n a n t le c o m m e n c e m e n t i m m é d i a t des 

d é b a t s o r aux . Aprè s avoir à nouveau soulevé, une fois la p r o c é d u r e 

t e r m i n é e , ce gr ief d e v a n t le T r i b u n a l cons t i t u t i onne l , qui l ' éca r ta p o u r 
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cause de t a rd ive t é , le r e q u é r a n t se p la in t m a i n t e n a n t devan t la C o u r de la 

d u r é e to ta le de la p r o c é d u r e péna l e don t il a fait l 'objet. 

L a C o u r cons ta t e toutefois q u e les ar t ic les 292 et su ivan ts de la loi 

o r g a n i q u e re la t ive au pouvoir j ud ic i a i r e offrent la possibil i té de fo rmule r 

u n e d e m a n d e en r é p a r a t i o n a u p r è s du m i n i s t è r e de la J u s t i c e pour 

f o n c t i o n n e m e n t a n o r m a l de la j u s t i ce . Elle relève que , selon la 

j u r i s p r u d e n c e p e r t i n e n t e des j u r id i c t i ons a d m i n i s t r a t i v e s , sur laquel le 

s 'est appuyé le G o u v e r n e m e n t , la d u r é e d é r a i s o n n a b l e de la p rocédure 

est ass imi lée à un f o n c t i o n n e m e n t a n o r m a l de l ' a d m i n i s t r a t i o n de la 

j u s t i c e . Elle observe p a r a i l leurs q u e la décis ion du m i n i s t r e peu t faire 

l 'objet d ' u n recours c o n t e n t i e u x d e v a n t les ju r id i c t ions a d m i n i s t r a t i v e s . 

En c o n s é q u e n c e , elle cons idère que ce t t e voie de dro i t p r é s e n t e u n degré 

suffisant d 'access ibi l i té et d 'effectivité p o u r les jus t i c iab les et cons t i tue 

dès lors u n recours qu i , en l ' espèce, a u r a i t dû ê t r e exercé . 

D a n s ces condi t ions , la C o u r j u g e q u ' e n o m e t t a n t de se prévalo i r de la 

possibi l i té de d e m a n d e r r é p a r a t i o n selon la p r o c é d u r e déc r i t e ci-dessus le 

r e q u é r a n t n ' a pas v a l a b l e m e n t épuisé les voies de recours i n t e r n e s , au sens 

de l 'ar t icle 35 de la Conven t ion . 

P a r ces mot i fs , la Cour , à l ' u n a n i m i t é , 

Déclare i r recevable le r e s t a n t d e la r e q u ê t e . 
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S U M M A R Y ' 

Exhaustion of domestic remedies - effectiveness of petition to Ombudsman 
to contest lawfulness of seizure 

Article 35 § 1 

Exhaustion of domestic remedies - Effective domestic remedy - Effectiveness of petition to 
Ombudsman to contest lawfulness of seizure 

* 

The premises of the applicant's limited-liability company and his home were 
searched by the police on the suspicion that he had committed an aggravated 
fraud and a bookkeeping offence. Material was seized. The applicant lodged a 
petition with the Ombudsman, complaining that the police had gone beyond the 
terms of the search warrant, in particular by seizing material which was not 
directly related to the offence of which he was accused. In the light of the police 
officers' comments on the petition, the Ombudsman found that the measures 
taken in the course of the search and seizure were not unlawful and that no 
further action was required. The applicant did not contest the seizure before the 
domestic courts. 

Held 
Article 35 § 1: As a general rule, a petition to the Ombudsman could not be 
regarded as an effective remedy. The applicant had had at his disposal a remedy 
in respect of his main c:omplaint that the search and seizure had gone beyond the 
terms of the warrant, namely a petition under Chapter 4, section 13, of the 
Coercive Means Act, whereby he could have obtained a court review of the 
grounds for maintaining the seizure. Had the court found that there were no 
grounds for maintaining the seizure, it would have quashed the seizure, whereas 
the Ombudsman did not have power to do this. In addition, the first-instance court 
had an obligation to examine such a petition speedily and its decision would have 
been subject to a separate appeal. A petition to the court could therefore be 
considered available and sufficient for the purposes of Article 35. Moreover, there 
were no specific reasons absolving the applicant from exhausting this remedy: an 
examination by the courts would have concerned primarily the grounds for the 
seizure and its scope, which represented the core of the applicant's complaint 
before the Court, and since the subject matter of a petition to the Ombudsman 
was not the same as that of a petition to the court, the Ombudsman's decision 
could not provide a ground for absolving the applicant from exhausting the 
remedy at his disposal: non-exhaustion. 

I. T h i s s u m m a r y by the Reg i s try d o e s not bind the Court . 
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T H E F A C T S 

T h e appl ican t [Mr K e n n e t h L e h t i n e n ] is a F inn i sh na t iona l who was 
born in 1950 a n d lives i n j a r v e n p a a . 

T h e facts of t he case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

A. T h e c i r c u m s t a n c e s o f the c a s e 

O n 7, 9 and 14 F e b r u a r y 1995 the V a n t a a police s ea rched the p remises 
of the app l i can t ' s l imited- l iabi l i ty c o m p a n y J a r v e n p a a n Yri tyspalvelu Oy 
and his h o m e . T h e w a r r a n t ind ica ted t h a t t he sea rch was to t ake place a t 
the add res s of the a f o r e m e n t i o n e d c o m p a n y , on the p r e m i s e s of "o the r 
c o m p a n i e s " at the s a m e a d d r e s s a n d at the app l i can t ' s h o m e address . 
T h e search also conce rned the company ' s c o m p u t e r s . It a i m e d at 
col lect ing evidence r e l a t i n g to a n a g g r a v a t e d f raud and a bookkeep ing 
offence suspec ted of hav ing been c o m m i t t e d by the appl ican t be tween 
5 J u n e 1991 a n d 25 M a y 1994. C e r t a i n m a t e r i a l was seized, of which a 
record was d r a w n up . O n 10 F e b r u a r y 1995, pa r t of t h e seized m a t e r i a l 
was r e t u r n e d to t he app l i can t . 

O n 12 F e b r u a r y 1995 the app l ican t lodged a pe t i t ion wi th the 
P a r l i a m e n t a r y O m b u d s m a n (eduskunnan oikeusasiamies, riksdagens ombuds­
man - " the O m b u d s m a n " ) conce rn ing the sea rch on 7 and 9 F e b r u a r y . H e 
r e q u e s t e d t h a t t he O m b u d s m a n inves t iga te w h e t h e r t h e economic c r ime 
inves t iga tors of t he V a n t a a police had ac ted in accordance wi th law and 
good prac t ice . F u r t h e r m o r e , he r e q u e s t e d tha t the O m b u d s m a n take 
a p p r o p r i a t e act ion in o rde r tha t t he police be held liable for the legal 
consequences . H e s t a t e d t h a t the police h a d seized, for t he pu rpose of 
copying, twelve files wi th pe r sona l d o c u m e n t s , of which n ine had been 
r e t u r n e d . H e d r e w a t t e n t i o n to the d a t e s ind ica ted in t he sea rch w a r r a n t . 
H e s t a t e d t h a t , a l t h o u g h th is was not m e n t i o n e d in t he sea rch w a r r a n t , he 
had been informed oral ly t h a t the suspic ions conce rned a id ing and 
a b e t t i n g economic c r ime involving Leh t ika r in Ki r japa ino , a c o m p a n y he 
h a d been advis ing as an a c c o u n t a n t a n d t ax adviser . 

T h e app l i can t ' s pe t i t ion con t a ined five sub-head ings r e g a r d i n g the 
sea rch a n d se izure . First ly, he compla ined t h a t the inves t iga tors had 
misbehaved . Secondly, he s u b m i t t e d t h a t the seized d o c u m e n t s did not 
p e r t a i n to the c r ime u n d e r inves t iga t ion . As an e x a m p l e , he gave a 
p r iva te l e t t e r to t he s e c r e t a r y of a poli t ical pa r ty , d a t e d 31 J a n u a r y 1995. 
Thi rd ly , he m a i n t a i n e d t h a t one of t h e police officers h a d read 
c o r r e s p o n d e n c e , sent by te lefax, b e t w e e n h imsel f a n d his lawyer, d a t e d in 
D e c e m b e r 1994 or in 1995. F u r t h e r m o r e , t h a t officer had p e r u s e d his 
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c a l e n d a r for 1995 and his notebook. Four th ly , he s t a t e d tha t t he police h a d 
seized, by copying, a cons iderab le a m o u n t of c o m p u t e r i s e d in fo rma t ion 
which was not re levan t to the c r ime u n d e r inves t iga t ion . Last ly, he 
po in ted out t h a t the seized m a t e r i a l was r e q u i r e d for his daily bus iness . 
H e r e q u e s t e d t h a t the O m b u d s m a n o r d e r t he police to r e t u r n all t he 
seized m a t e r i a l and to des t roy all t he copies thereof. 

In F e b r u a r y 1995 the O m b u d s m a n asked the officers conce rned , a n d 
the i r super io r s , for the i r c o m m e n t s on t he pe t i t ion . By May 1995 he h a d 
received the i r answers . Accord ing to a s t a t e m e n t by t he N a t i o n a l Police 
D e p a r t m e n t of the Min i s t ry of the In te r io r , the goal of the sea rch had 
been to find d o c u m e n t s and bookkeep ing m a t e r i a l r e l a t i ng to an 
economic c r ime u n d e r inves t iga t ion . T h e m a t e r i a l did not con ta in any 
d o c u m e n t s which could not be seized and used as evidence . O n e of t h e 
officers h a d read a telefax message b e t w e e n the appl icant a n d his lawyer 
"in o rde r to verify t h a t it conce rned only t he p roceed ings which w e r e 
p e n d i n g " aga ins t t he app l ican t at t he t i m e a n d not " the offence u n d e r 
inves t iga t ion" . Moreove r , t he lawyer in ques t ion had not ass i s ted t he 
app l ican t before the cour t d u r i n g those p roceed ings . T h e telefax had not 
been seized. 

By M a r c h 1995 the res t of t he seized m a t e r i a l had been r e t u r n e d to t he 
app l i can t . 

O n 7 F e b r u a r y 1996 the app l ican t s u p p l e m e n t e d his pe t i t ion to t he 
O m b u d s m a n wi th a w r i t t e n s t a t e m e n t by an officer of the C e n t r a l 
C r i m i n a l Police. O n 6 F e b r u a r y 1996 the officer had q u e s t i o n e d the 
appl ican t as a wi tness in a case involving two c o m p a n i e s o t h e r t h a n the 
c o m p a n y m e n t i o n e d in the sea rch w a r r a n t . T h e officer conf i rmed tha t he 
had t h e n p r e s e n t e d to the appl ican t w r i t t e n m a t e r i a l t h a t t he officers of 
t he V a n t a a police h a d ob ta ined , on 14 F e b r u a r y 1995, d u r i n g the sea rch of 
t he app l i can t ' s office " r e l a t i ng to a n o t h e r p re - t r i a l inves t iga t ion" . T h e 
app l ican t s u b m i t t e d t h a t t he use of t he seized m a t e r i a l in connec t ion 
wi th o t h e r inves t iga t ions was not accep tab le . H e m a i n t a i n e d , r e fe r r ing to 
the N i e m i e t z v. G e r m a n y case ( j u d g m e n t of 16 D e c e m b e r 1992, Ser ies A 
no. 251-B), t h a t t he se izure a m o u n t e d to a violat ion of his h u m a n r igh t s . 
H e fu r the r compla ined t h a t since t h e s e a r c h had been r e p o r t e d in local 
daily p a p e r s , he had e a r n e d less commiss ion , caus ing cons ide rab le 
f inancial loss to his bus iness . H e r e n e w e d his compla in t abou t the officers 
conduc t a n d his r eques t for t he d e s t r u c t i o n of copies of t he seized 
m a t e r i a l . 

T h e appl ican t was c h a r g e d wi th a id ing a n d a b e t t i n g a n offence of 
d e b t o r ' s d i shones ty a n d a b o o k k e e p i n g offence. T h e cour t p roceed ings 
s t a r t e d on 21 F e b r u a r y 1996. H e was a c q u i t t e d on bo th coun t s . 

O n 4 Apri l 1997 the D e p u t y O m b u d s m a n , r e fe r r ing to t he c o m m e n t s 
m a d e by the officers conce rned a n d t he i r supe r io r s , found no r eason to 
suspect t h a t t he m e a s u r e s t a k e n in connec t ion wi th t he sea rch a n d 
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se izure h a d been e i t he r unlawful or o the rwise incorrec t . T h e r e f o r e , she 
found t h a t t he pe t i t i on did not r e q u i r e any fu r the r ac t ion on h e r p a r t . 

T h e app l i can t h a s not cha l l enged the se izure before t h e cou r t of first 
i n s t ance u n d e r C h a p t e r 4, sect ion 13, of t he Coercive M e a n s of C r i m i n a l 
Inves t iga t ion Act 1987 (pakkokeinolaki, tvangsmedelslagen 450/1987 - " the 
Coerc ive M e a n s Act " - see "Re levan t d o m e s t i c law a n d p rac t i ce" 
below). Nor has he i n s t i t u t e d any p roceed ings for c o m p e n s a t i o n as h e 
has s t a t e d t h a t he is not yet able to e s t i m a t e t he a m o u n t of t he possible 
d a m a g e s . 

B . R e l e v a n t d o m e s t i c l a w a n d p r a c t i c e 

U n d e r C h a p t e r 4, sect ion 1, of the Coercive M e a n s Act , an object may 
be seized w h e r e t h e r e a r e r easons to p r e s u m e t h a t it m a y serve as evidence 
in c r imina l p roceed ings . Accord ing to C h a p t e r 4, sect ion 9, a record shall 
be kept of t he se izure . T h e purpose of t he se izure a n d the m e a s u r e s t a k e n 
shall be duly recorded and the seized objects l isted t h e r e i n . Accord ing to 
C h a p t e r 4, sect ion 11, a se izure shall be resc inded as soon as it is no longer 
necessary . T h e se izure shall also be r e sc inded if no c h a r g e s a r e b r o u g h t for 
t he offence l ead ing to t he se izure wi th in four m o n t h s of t he d a t e of the 
se izure of t he object . U n d e r C h a p t e r 5, sec t ion 1, a sea rch m a y be ca r r ied 
out for t he pu rpose of finding the object to be seized or inves t iga t ing a 
c i r c u m s t a n c e re levan t to the offence. T h e r e m u s t be r e a s o n to suspect 
t h a t a n offence has b e e n c o m m i t t e d for which the mos t severe pena l ty is 
i m p r i s o n m e n t for m o r e t h a n six m o n t h s . 

C h a p t e r 4, sect ion 13, of the Coercive M e a n s Act r e ad s as follows 
( t r a n s l a t i o n ) : 

"At the request of a person w h o m the c a s e c o n c e r n s , the court shal l dec ide w h e t h e r 

the s e i zure shall r e m a i n in force. A request that has b e e n s u b m i t t e d to the court before 

its e x a m i n a t i o n of the c h a r g e s shall be c o n s i d e r e d wi th in a w e e k o f its receipt by the 

court . ... A court dec i s ion on se izure shall be subject to a s e p a r a t e appeal ." 

Accord ing to sect ion 40 of the Pre- t r ia l Inves t iga t ion Act , t he m a t e r i a l 
a c c u m u l a t e d d u r i n g a p re - t r i a l inves t iga t ion shall be col lected in a file if 
this is cons ide red necessa ry for t he fu r the r cons ide ra t ion of t he case . T h e 
file shall include t he i n t e r r o g a t i o n r eco rds as well as d o c u m e n t s and 
record ings a s s u m e d to be of i m p o r t a n c e . It shall also ind ica te the 
m e a s u r e s t a k e n d u r i n g the inves t iga t ion and any m a t e r i a l not included 
in the file. 

U n d e r t h e 1919 C o n s t i t u t i o n (Suomen Hallitusmuoto, Regeringsform for 
Finland) anyone whose r igh t s have b e e n infr inged a n d w h o has suffered 
d a m a g e as a resu l t of an illegal ac t , or by the neg l igence of a civil 
se rvan t , is en t i t l ed to p ro secu t e t he civil s e rvan t , or d e m a n d t h a t he or 
she be p ro secu t ed , a n d to c la im d a m a g e s (Article 93). 
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Accord ing to t he 1889 Pena l Code (rikoslaki, strafflag), a civil s e rvan t 
who , by i n t en t or neglec t or ca re lessness , acts or omi t s to act in b r e a c h of 
his or he r profess ional du t i e s as provided for in s t a t u t e or r egu la t ion is 
liable to p u n i s h m e n t , if t he act or omiss ion is not insignif icant , hav ing 
r e g a r d to t he d a m a g e caused and o t h e r c i r c u m s t a n c e s ( C h a p t e r 40 , 
Art ic les 10 and 11). 

U n d e r t he D a m a g e C o m p e n s a t i o n Act 1974 (vahingonkorvauslaki, 
skadestdndslag 412/1974) p roceed ings m a y be b r o u g h t aga ins t t he S t a t e in 
respect of d a m a g e r e su l t i ng from fault or neglec t by its employees in t h e 
p e r f o r m a n c e of the i r du t i e s ( C h a p t e r s 3 a n d 4 ) . 

Accord ing to Rule 7 of the In s t ruc t ion to t he O m b u d s m a n (Eduskunnan 
oikeusasiamiehen johtosadnto, Instruktion for riksdagens justitieombudsman 
10.1.1920/2), if t he O m b u d s m a n receives a pe t i t ion aga ins t a publ ic 
official or a u t h o r i t y conce rn ing a m a t t e r falling wi th in his c o m p e t e n c e , 
he is to ca r ry out an inves t iga t ion . If t he O m b u d s m a n suspec ts t h a t t h e 
pe r son or a u t h o r i t y conce rned is gui l ty of a n unlawful act or omiss ion 
cal l ing for his i n t e rven t ion , he m u s t inform a n d h e a r t h a t pe r son or 
au tho r i t y . T h e O m b u d s m a n , however , has no power to q u a s h or a m e n d 
decisions m a d e by a d m i n i s t r a t i v e or jud ic ia l au tho r i t i e s . T h e mos t severe 
m e a s u r e the O m b u d s m a n can t ake is to b r ing c r imina l cha rges , or o r d e r 
c r imina l cha rges to be b r o u g h t , before a cour t aga ins t any public se rvan t 
wi th in his j u r i sd i c t ion for misconduc t in office. Th i s m e a s u r e is used 
relat ively se ldom (3 out of 2674 decisions in 1997, none out of 2361 
decisions in 1998 - see t he r e p o r t s on t he act ivi t ies of the P a r l i a m e n t a r y 
O m b u d s m a n in 1997, p . 303, a n d in 1998, p. 310 (Eduskunnan 
oikeusasiamiehen kertomus toiminnastaan, Riksdagens justitieombudsmans 
berdttelse over sin verksamhet)). C lear ly illegal or i m p r o p e r conduc t may-
lead to a r e p r i m a n d by the O m b u d s m a n (17 in 1997 and 9 in 1998 - see 
t h e r epo r t s c i ted above) . T h e O m b u d s m a n m a y also express cri t ical 
views on the conduc t of an a u t h o r i t y or publ ic se rvan t , for fu tu re 
re fe rence . 

COMPLAINT 

T h e app l ican t compla ined t h a t the sea rch a n d se izure had viola ted his 
r ight to respec t for his p r iva te life, his h o m e a n d his c o r r e s p o n d e n c e . 
H e m a i n t a i n e d t h a t t he m e a s u r e s w e r e of an i nd i sc r imina t e n a t u r e a n d 
wen t beyond the t e r m s of t he w a r r a n t since mos t of t he seized m a t e r i a l 
did not concern the c o m p a n y or t he per iod u n d e r inves t iga t ion . T h e 
app l i can t ' s r ight to profess ional secrecy was viola ted. T h e r e p o r t s in local 
daily p a p e r s , which m a d e the case publ ic , affected his profess ional 
r e p u t a t i o n negat ively . F u r t h e r m o r e , p a r t of the seized m a t e r i a l was 
photocopied for possible fu tu re use aga ins t t he app l i can t . 



LEHTINEX v. FINLAND DECISION 463 

T h e app l ican t cons ide red t h a t his pe t i t ion to t he O m b u d s m a n was t he 
only r e m e d y at his d isposal wi th in t he m e a n i n g of Ar t ic le 35 of t h e 
Conven t ion . H e s u b m i t t e d t h a t the sea rch h a d v io la ted his r igh t s u n d e r 
Art ic le 8 of the Conven t i on a n d t h a t t he n a t i o n a l cour t s did not e x a m i n e 
c la ims t h a t conce rned h u m a n r igh ts violat ions t a k e n a lone (yksistààn). H e 
ind ica ted t h a t he was not c l a iming any c o m p e n s a t i o n . 

P R O C E D U R E 

T h e appl ica t ion was lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) on 29 S e p t e m b e r 1997 a n d r eg i s t e r ed on 
22 N o v e m b e r 1997. 

O n 8 J u l y 1998 the C o m m i s s i o n dec ided to c o m m u n i c a t e the 
appl ica t ion to t he G o v e r n m e n t . 

T h e G o v e r n m e n t ' s w r i t t e n observa t ions w e r e s u b m i t t e d on 8 O c t o b e r 
1998. T h e app l ican t rep l ied on 3 D e c e m b e r 1998. 

O n 27 O c t o b e r 1998 the C o m m i s s i o n g r a n t e d t he app l ican t legal aid. 
Fol lowing the en t ry i n to force of Protocol No . 11 to t he C o n v e n t i o n on 

1 N o v e m b e r 1998, a n d in acco rdance wi th t he provisions of Art ic le 5 § 2 
thereof, the appl ica t ion was e x a m i n e d by the C o u r t . 

T H E L A W 

T h e app l ican t compla ined tha t the sea rch and se izure of ce r t a in 
d o c u m e n t s had violated his r igh t to respec t for his p r iva te life, his h o m e 
and his co r r e spondence . H e m a i n t a i n e d t h a t the m e a s u r e s were of an 
ind i sc r imina te n a t u r e and wen t beyond the t e r m s of t he w a r r a n t since 
mos t of t he seized m a t e r i a l did not concern the c o m p a n y or the per iod 
u n d e r inves t iga t ion . H e also compla ined t h a t his r ight to professional 
secrecy had b e e n v io la ted . F u r t h e r m o r e , pa r t of t he seized m a t e r i a l had 
b e e n photocopied for possible fu tu re use aga ins t h i m . T h e appl icant 
invoked Art ic le 8 of t he Conven t i on which provides: 

"I . Everyone has the right to respect for his private and family life, his h o m e and his 

c o r r e s p o n d e n c e . 

2. T h e r e shal l be no in ter ference by a publ ic author i ty w i th the exerc i s e of this right 

e x c e p t such as is in accordance wi th the law and is necessary in a d e m o c r a t i c soc i e ty in 

the i n t e r e s t s o f nat ional secur i ty , publ ic safe ty or the e c o n o m i c w e l l - b e i n g of the 

country , for the p r e v e n t i o n of d i sorder or c r i m e , for the protec t ion of hea l th or morals , 

or for the protec t ion of the r ights and f r e e d o m s of o thers ." 
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/. The search and seizure 

T h e G o v e r n m e n t s u b m i t t e d t h a t the appl ica t ion should be re jec ted for 
fai lure to e x h a u s t d o m e s t i c r e m e d i e s as r equ i r ed by Ar t ic le 35 ( former 
Ar t ic le 26) of t he Conven t ion . T h e app l ican t h a d not cha l l enged the 
se izure before t he cour t of first i n s t ance in acco rdance wi th C h a p t e r 4, 
sec t ions 13 and 16, of the Coerc ive M e a n s Act . If the app l ican t h a d m a d e 
such a r e q u e s t , t he cour t of first i n s t ance would have been obl iged to h e a r 
t h e case wi th in a week of i ts r ece ip t , a n d t h e n to dec ide , wi th a p p r o p r i a t e 
r ea son ing , w h e t h e r t he se izure should r e m a i n in force. Accordingly, t he 
app l ican t had been in a posi t ion to object to the se izure a n d , the reby , 
ob t a in redress in respec t of t he a l leged b r e a c h e s . T h e provisions of t he 
Conven t ion , also w h e n t a k e n a lone , were d i rec t ly appl icable in na t iona l 
law. In t he G o v e r n m e n t ' s opinion, the n o r m a l r e m e d y u n d e r t he 
Coerc ive M e a n s Act could not be rep laced by recourse to the O m b u d s m a n . 

T h e appl icant d i spu ted the G o v e r n m e n t ' s view. H e m a i n t a i n e d t h a t it 
was not possible to appea l aga ins t a decision m a d e by the O m b u d s m a n . 
T h e r e f o r e , by c o m p l a i n i n g to t he O m b u d s m a n he had e x h a u s t e d 
d o m e s t i c r e m e d i e s . F u r t h e r m o r e , r e g a r d i n g the d a m a g e the case had 
a l legedly caused h im, he s t a t e d t h a t the loss could not yet be e s t i m a t e d . 

T h e C o u r t recal ls t h a t the ru le of e x h a u s t i o n of d o m e s t i c r e m e d i e s 
r e fe r red to in Art ic le 35 of the Conven t ion obliges those seek ing to b r ing 
t he i r case aga ins t t he S t a t e before an i n t e r n a t i o n a l jud ic ia l or a rb i t r a l 
o r g a n to use first the r e m e d i e s provided by the na t iona l legal sys tem. 
C o n s e q u e n t l y , S t a t e s a r e d i spensed from a n s w e r i n g before an 
i n t e r n a t i o n a l body for the i r ac t s before they have had an o p p o r t u n i t y to 
pu t m a t t e r s r ight t h r o u g h t he i r own legal sys tem. T h e rule is based on 
the a s s u m p t i o n , ref lected in Ar t ic le 13 of t he Conven t i on - wi th which it 
has close affinity - , t ha t t h e r e is an effective r e m e d y avai lable in respec t of 
t he a l leged b r e a c h in t he d o m e s t i c sys tem w h e t h e r or not t he provisions of 
t he C o n v e n t i o n a r e i n c o r p o r a t e d in na t iona l law. In this way, it is an 
i m p o r t a n t aspec t of the pr inc ip le t h a t t he m a c h i n e r y of p ro tec t ion 
es tab l i shed by the C o n v e n t i o n is subs id iary to t he na t iona l sys tems 
sa f egua rd ing h u m a n r igh t s (see t he H a n d y s i d e v. t he U n i t e d K i n g d o m 
j u d g m e n t of 7 D e c e m b e r 1976, Ser ies A no. 24, p . 22, § 48) . 

U n d e r Ar t ic le 35 of t h e Conven t ion , n o r m a l r ecour se should be h a d by 
an appl ican t to r e m e d i e s which a r e avai lable a n d sufficient to afford 
r ed re s s in respec t of t he b r e a c h e s a l leged. T h e ex is tence of t he r e m e d i e s 
in ques t ion m u s t be sufficiently c e r t a i n not only in theory bu t also in 
p rac t i ce , failing which they will lack t h e r equ i s i t e accessibil i ty and 
effectiveness (see , inter alia, t h e Vern i l lo v. F rance j u d g m e n t of 
20 F e b r u a r y 1991, Ser ies A no. 198, pp . 11-12, § 27, a n d the J o h n s t o n and 
O t h e r s v. I re land j u d g m e n t of 18 D e c e m b e r 1986, Ser ies A no. 112, p . 22, 
§ 4 5 ) . 
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Article 35 also r e q u i r e s t h a t t he c o m p l a i n t s m a d e before the C o u r t 
should have been m a d e to t he a p p r o p r i a t e d o m e s t i c body, a t least in 
subs t ance a n d in compl iance wi th t he fo rmal r e q u i r e m e n t s a n d t i m e -
l imits laid down in domes t i c law and , fu r ther , t h a t any p r o c e d u r a l m e a n s 
t h a t migh t p r even t a b r e a c h of t he Conven t i on should have been used (see 
the C a r d o t v. F r a n c e j u d g m e n t of 19 M a r c h 1991, Ser ies A no. 200, p . 18, 
§ 3 4 ) . 

F u r t h e r m o r e , in t he a r e a of t he e x h a u s t i o n of d o m e s t i c r e m e d i e s , t he re 
is a d i s t r ibu t ion of the b u r d e n of proof. It is i n c u m b e n t on t he G o v e r n m e n t 
c la iming n o n - e x h a u s t i o n t o satisfy the C o u r t t h a t the r e m e d y was a n 
effective one avai lable in theo ry and in p rac t i ce a t t he r e l evan t t i m e , t ha t 
is to say, t h a t it was access ible , was one which was capab le of providing 
r ed res s in respec t of the app l i can t ' s compla in t s and offered r easonab le 
p rospec t s of success . Howeve r , once th is b u r d e n of proof has b e e n 
satisfied it falls to the app l ican t to es tab l i sh t h a t the r e m e d y advanced by 
the G o v e r n m e n t was in fact e x h a u s t e d or was for some reason i n a d e q u a t e 
and ineffective in the p a r t i c u l a r c i r c u m s t a n c e s of t he case or t h a t t he re 
exis ted special c i r c u m s t a n c e s absolving him or he r from the r e q u i r e m e n t . 

T h e C o u r t would e m p h a s i s e tha t the appl ica t ion of t he ru le m u s t m a k e 
d u e a l lowance for t he fact t h a t it is be ing appl ied in t he con tex t of 
m a c h i n e r y for t he p ro tec t ion of h u m a n r igh t s t h a t t h e C o n t r a c t i n g 
P a r t i e s have a g r e e d to set up . Accordingly, it has recognised t h a t t he ru le 
of e x h a u s t i o n of d o m e s t i c r e m e d i e s m u s t be appl ied wi th some d e g r e e of 
flexibility a n d wi thou t excessive fo rmal i sm (see t he above -men t ioned 
C a r d o t j u d g m e n t , ibid.) . It has fu r the r recognised tha t t he ru le of 
exhaus t ion is n e i t h e r abso lu te nor capab le of be ing applied 
au tomat i ca l ly ; in reviewing w h e t h e r it has been observed it is essent ia l to 
have r e g a r d to t he pa r t i cu l a r c i r c u m s t a n c e s of each individual case (see 
t he V a n Oosterwi jck v. Be lg ium j u d g m e n t of 6 N o v e m b e r 1980, Series A 
no. 40, pp . 17-18, § 35). Th i s m e a n s a m o n g s t o t h e r th ings t h a t it m u s t t ake 
real is t ic accoun t not only of t h e ex i s t ence of formal r e m e d i e s in t he legal 
sys tem of the C o n t r a c t i n g P a r t y c o n c e r n e d bu t also of t he gene ra l legal 
and poli t ical con tex t in which they o p e r a t e as well as the persona l 
c i r c u m s t a n c e s of t he app l i can t s (see the Akdivar and O t h e r s v. T u r k e y 
j u d g m e n t of 16 S e p t e m b e r 1996, Reports of Judgments and Decisions 1996-PV, 
pp. 1210-11, §§ 65-68). 

Applying those pr inciples in t he p r e s e n t case , t he C o u r t no tes , firstly, 
t h a t , as a g e n e r a l ru le , a pe t i t ion to the O m b u d s m a n canno t be r e g a r d e d 
as a n effective r e m e d y as r e q u i r e d by Art ic le 35 of t he Conven t i on (see, 
mutatis mutandis, t he L e a n d e r v. Sweden j u d g m e n t of 26 M a r c h 1987, 
Series A no. 116, pp . 30-32, §§ 80-84, and M o n t i o n v. F r a n c e , appl ica t ion 
no. 11192/84, C o m m i s s i o n decision of 14 M a y 1987, Decis ions a n d Repor t s 
(DR) 52, p . 235) . Secondly, t he C o u r t recalls t h a t in the R a n i n e n case , in 
which the app l i can t had only t a k e n the s t ep of lodging a pe t i t ion wi th the 
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O m b u d s m a n in respec t of his compla in t s , the C o u r t d i smissed the 
G o v e r n m e n t ' s p r e l i m i n a r y object ion of n o n - e x h a u s t i o n of d o m e s t i c 
r e m e d i e s (see t he R a n i n e n v. F in land j u d g m e n t of 16 D e c e m b e r 1997, 
Reports 1997-VIII, pp . 2816-18, §§ 38-42). However , in t he R a n i n e n case , 
the C o u r t found, aga ins t the b a c k g r o u n d specified in t he j u d g m e n t , t h a t 
the G o v e r n m e n t had not d e m o n s t r a t e d t h a t e i t he r a c r imina l p rosecu t ion 
or an act ion for d a m a g e s would in the p a r t i c u l a r c i r c u m s t a n c e s of t ha t 
case have offered r ea sonab l e p rospec t s of success (p. 2818, § 42) . It 
should also be no ted t h a t in t h e c i r c u m s t a n c e s of the R a n i n e n case no 
specific cour t r e m e d y c o m p a r a b l e to t h a t provided by C h a p t e r 4, sect ion 
13, of t he Coerc ive M e a n s Act in t he p r e s e n t case was avai lable (see 
R a n i n e n v. F in land , appl ica t ion no. 20972/92, C o m m i s s i o n decis ion of 
7 M a r c h 1996, point 1, u n r e p o r t e d ( ex t r ac t s of the case a re pub l i shed in 
D R 84-A, pp . 17-33)). 

In t he i n s t a n t case , t he C o u r t recal ls t h a t t h e app l i can t ' s pr inc ipa l 
compla in t was t h a t the sea rch and se izure h a d gone beyond the t e r m s of 
t he w a r r a n t since the bulk of the m a t e r i a l had not conce rned the c o m p a n y 
or the per iod u n d e r inves t iga t ion . In this r ega rd , t he C o u r t no tes t h a t the 
appl ican t had at his d isposal a r e m e d y , n a m e l y t h e pe t i t ion re fe r red to in 
C h a p t e r 4, sec t ion 13, of the Coercive M e a n s Act , w h e r e b y he could have 
ob t a ined a cour t review of t he g round for m a i n t a i n i n g the se izure (see also 
t he Z v. F in land j u d g m e n t of 25 F e b r u a r y 1997, Reports 1997-1, pp . 337-38, 
§ 49, a n d pp . 348-49, § 101). If t he cour t had found t h a t t h e r e w e r e no 
g r o u n d s for m a i n t a i n i n g the se izure , it would have o rde r ed t h a t t he 
se izure be q u a s h e d . T h i s is a power not possessed by the O m b u d s m a n . 

F u r t h e r m o r e , the C o u r t recal ls t h a t by v i r tue of d o m e s t i c law, t he cour t 
of first i n s t ance was obliged to e x a m i n e a pe t i t ion conce rn ing se izure 
speedily. This pe t i t ion could have b e e n filed even before t he hea r ings in 
t h e r e l evan t c r imina l case had s t a r t e d . T h e decision of t h e cour t would 
also have b e e n subject to a s e p a r a t e appea l . 

T h e C o u r t conc ludes t h a t t he pe t i t ion aga ins t t he se izure can be 
cons ide red avai lable a n d sufficient for t he pu rp o s e s of Art ic le 35 of t he 
Conven t i on . 

It r e m a i n s to be e x a m i n e d w h e t h e r t h e r e were specific r easons 
absolving the app l i can t , accord ing to the genera l ly recognised rules of 
i n t e r n a t i o n a l law, from e x h a u s t i n g th is cour t r e m e d y which was a t his 
d isposal . In th is respec t t he C o u r t first refers to its above cons ide ra t ion 
conce rn ing the differences b e t w e e n this case a n d the R a n i n e n case . 
Secondly, the C o u r t cons iders t h a t t he O m b u d s m a n ' s decision of 4 Apri l 
1997 c a n n o t provide a g r o u n d absolving the app l ican t from e x h a u s t i n g t he 
cour t r e m e d y at his d isposal . T h e d u t y to e x h a u s t domes t i c r e m e d i e s 
m u s t , in p r inc ip le , be assessed in t he l ight of t he c i r c u m s t a n c e s 
preva i l ing a t t he re levan t t i m e , not in t he l ight of some l a t e r events t h a t 
migh t cast d o u b t on t he effectiveness of t he r e m e d y . Even a s s u m i n g t h a t 
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t he O m b u d s m a n ' s above decision should be t a k e n in to accoun t as a n 
e l e m e n t in assess ing the effectiveness of the cour t r e m e d y in t h e 
p a r t i c u l a r case , t he C o u r t no tes t h a t t he subject m a t t e r of a pe t i t ion to 
t he na t iona l cour t conce rn ing se izure is not t h e s a m e as a pe t i t ion to t he 
O m b u d s m a n . In this r ega rd , the C o u r t no tes , for e x a m p l e , t ha t t he 
app l i can t ' s pe t i t ion to the O m b u d s m a n conce rned , a m o n g o t h e r th ings , 
t he behav iou r of the po l i cemen in connec t ion wi th t he sea rch , th is aspect 
fal l ing wi th in t h e c o m p e t e n c e of t he O m b u d s m a n . O n t h e o t h e r h a n d , t he 
e x a m i n a t i o n of the cour t of first ins tance in respec t of t he se izure would 
have p r imar i ly conce rned t h e g rounds for t he se izure a n d t h e scope 
thereof, t h a t is t he core of the app l i can t ' s compla in t before t h e C o u r t . 

T h e C o u r t finds t h a t t h e r e were no specific r easons absolving the 
app l ican t from e x h a u s t i n g the cour t r e m e d y provided by the Coercive 
M e a n s Act . 

It follows t h a t th is pa r t of t he appl ica t ion m u s t be re jec ted p u r s u a n t to 
Art ic le 35 § 1 of the Conven t i on . 

2. The copied documents 

T h e G o v e r n m e n t did not d i spu t e tha t t he seized d o c u m e n t s had been 
pho tocop ied . T h e y a r g u e d , however , t h a t t he r e t e n t i o n of photocopies was 
in acco rdance wi th t he law. T h e G o v e r n m e n t fu r the r n o t ed t h a t in a 
decis ion of 30 M a r c h 1998 the D e p u t y P a r l i a m e n t a r y O m b u d s m a n had 
express ly r e c o m m e n d e d the copying of seized m a t e r i a l , i n s t ead of 
keep ing it s to red by the police. Whi l e t he a im was to collect evidence for 
fu ture c r imina l p roceed ings , copies should be m a d e when the se could be 
used ins t ead of t he or ig inal m a t e r i a l , a n d the or ig inal m a t e r i a l should be 
r e t u r n e d as soon as possible. Th i s p rac t i ce also compl ied wi th the 
r e q u i r e m e n t of least nu i sance . In the p r e s e n t case t he copying ensu red 
the con t inua t i on of work in t he app l i can t ' s office. As r e g a r d s the copying 
of c o m p u t e r i s e d m a t e r i a l , t he G o v e r n m e n t no ted t h a t copying was in 
p rac t i ce t he only way to h a n d l e m a t e r i a l of this kind. 

As to t he use of seized m a t e r i a l in a n o t h e r inves t iga t ion in which the 
appl ican t was not a suspec t , the G o v e r n m e n t no ted t h a t Finnish 
legis lat ion did not impose any res t r i c t ions on the r ight of t he police to 
use add i t iona l in fo rma t ion or such in fo rmat ion conce rn ing an offence 
t h a t t h e police h a d found in t he course of t he i r inves t iga t ion of a n o t h e r 
offence. F u r t h e r m o r e , in p rac t i ce it would be unrea l i s t i c to prohib i t the 
police from using in fo rmat ion tha t they a l r eady possessed, as it would be 
impossible to supervise compl iance wi th t he p roh ib i t ion . 

T h e app l ican t a r g u e d in th is respec t t h a t the police had photocopied 
t he seized m a t e r i a l , inc luding d o c u m e n t s which d a t e d from a t i m e o the r 
t h a n the per iod m e n t i o n e d in the w a r r a n t , d o c u m e n t s of a pr ivate 
c h a r a c t e r and d o c u m e n t s which were not r e l a t e d to t he company 
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m e n t i o n e d in the w a r r a n t . Accord ing to t he app l i can t , t h e pho tocop ies 
were m a r k e d for " fu r the r u s e " a n d the app l ican t was not in fo rmed of 
t he i r ex i s t ence un t i l he found ou t abou t t h e m on 6 F e b r u a r y 1996 in 
connec t ion wi th o t h e r c r imina l inves t iga t ions in which he was s u m m o n e d 
by the police as a wi tness . 

(a) R e g a r d i n g the pho tocopy ing of t he seized m a t e r i a l a n d the copying 
of t he c o m p u t e r files, t he C o u r t finds t h a t these ac t ions a r e r e l a t e d to t he 
or ig inal se izure . T h e C o u r t finds t h a t it is not possible to s e p a r a t e t he 
ques t i on of t he legali ty of a se izure from the s u b s e q u e n t copying of the 
seized m a t e r i a l . If t he cour t of first i n s t ance had found t h a t t he se izure 
had been unlawful , t he app l ican t would have been able to lodge a n act ion 
for d a m a g e s in respec t of t he sea rch , se izure a n d copying. 

In t he l ight of t he above, t he C o u r t finds, t he r e fo re , t h a t this p a r t of the 
appl ica t ion mus t be re jected p u r s u a n t to Art ic le 35 § 1 of t he Conven t ion . 

(b) T h e C o u r t no tes t h a t the app l ican t has also c o m p l a i n e d of the 
m a n n e r in which the photocopies were used in connec t ion wi th a n o t h e r 
c r imina l inves t iga t ion . T h e C o u r t no tes t h a t he ra i sed specific 
compla in t s in this r e g a r d to t he O m b u d s m a n a yea r af ter he had filed 
t he or ig inal pe t i t ion . By this t i m e , t he O m b u d s m a n h a d a l r eady h e a r d 
t he re levan t a u t h o r i t i e s in t h e case . T h e C o u r t finds however t h a t it is 
not necessa ry to d e t e r m i n e w h e t h e r the app l ican t e x h a u s t e d d o m e s t i c 
r e m e d i e s as th is p a r t of t he appl ica t ion is in any event inadmiss ib le for 
the following reasons . 

T h e C o u r t no tes t h a t t he c r imina l p roceed ings aga ins t t he app l ican t 
had not c o m m e n c e d w h e n the app l ican t b e c a m e aware t h a t t he police 
held copies of m a t e r i a l o b t a i n e d from the se izure at his office. Even 
a s s u m i n g t h a t t he m e r e ex i s t ence of such copies in t he police archives 
would concern , as a s e p a r a t e ques t ion , t h e app l i can t ' s p r iva te life, the 
C o u r t finds tha t th is ques t i on also is r e l a t e d to t he or ig inal se izure in t he 
s a m e m a n n e r as t h e copying. In so far as t he app l ican t has compla ined 
t h a t t he copies were used aga ins t h im in o t h e r c r imina l inves t iga t ions , 
t h e C o u r t finds tha t his a l l ega t ions in th is r e g a r d a r e u n s u b s t a n t i a t e d as 
he has not ident i f ied any such p roceed ings . 

It follows t h a t this p a r t of t he app l ica t ion is mani fes t ly il l-founded 
wi th in t he m e a n i n g of Ar t ic le 35 § 3 of the Conven t i on . 

For t h e s e r ea sons , t he C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 
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S O M M A I R E ' 

Epuisement des voies de recours internes - caractère effectif de la plainte 
au médiateur pour contester la légalité d'une saisie 

Article 3 5 § 1 

Epuisement des voies de recours internes - Recours interne effectif - Caractère effectif du recours 

au médiateur pour contester la légalité d'une saisie 

* 
* * 

La police procéda à une perquisition des locaux de la société à responsabilité 
limitée du requérant et de son domicile parce qu'on soupçonnait l'intéressé 
d'escroquerie qualifiée et d'une infraction comptable. Des documents furent 
saisis. Le requérant porta plainte auprès du médiateur ; il alléguait que la police 
avait dépassé le cadre du mandat de perquisition, notamment en saisissant des 
documents non directement liés à l'infraction qui lui était reprochée. A la 
lumière des observations des policiers sur la plainte, le médiateur estima que les 
mesures prises dans le cadre de la perquisition et de la saisie n'étaient pas illégales 
et qu'aucune autre action ne s'imposait. Le requérant ne contesta pas la saisie 
devant les tribunaux internes. 

Article 35 § 1 : en règle générale, une plainte adressée au médiateur ne saurait 
passer pour un recours effectif. Quant à son principal grief d'après lequel la 
perquisition et la saisie avaient débordé le cadre du mandat, le requérant disposait 
d'un recours, prévu à l'article 13 du chapitre 4 de la loi sur les moyens coercitifs, 
grâce auquel il aurait pu bénéficier d'un contrôle juridictionnel du maintien de la 
saisie. Si le tribunal avait estimé qu'il n'y avait aucun motif de maintenir la saisie, il 
en aurait ordonné la mainlevée, alors que le médiateur n'avait pas ce pouvoir. En 
outre, le tribunal se trouvait dans l'obligation d'examiner un tel recours rapidement 
et sa décision aurait aussi été susceptible d'un recours distinct. L'on peut donc 
considérer que le recours était accessible et suffisant aux fins de l'article 35. De 
surcroît, il n'existait pas de raison précise dispensant le requérant d'épuiser ce 
recours : l'examen auquel le tribunal se serait livré aurait d'abord porté sur les 
raisons de la saisie et son étendue, c'est-à-dire le noyau du grief formulé par le 
requérant devant la Cour ; d 'autre part, une plainte au médiateur n'ayant pas le 
même objet que le recours au tribunal, la décision du médiateur ne dispensait pas 
le requérant d'épuiser le recours qui s'offrait à lui : non-épuisement. 

1. R é d i g é par le gref fe , il ne lie pas la Cour . 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. K e n n e t h L e h t i n e n ] est un r e s so r t i s san t f in landais né 

en 1950 et r é s idan t à j à r v e n p â â . 

Les faits de la cause , tels qu ' i l s ont é té exposés p a r les pa r t i e s , peuven t 

se r é s u m e r c o m m e sui t . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les 7, 9 et 14 février 1995, la police de V a n t a a p rocéda à une 

pe rqu i s i t ion d a n s les locaux de la société à responsab i l i t é l imi tée du 

r e q u é r a n t , J à r v e n p à à n Yri tyspalvelu Oy, ainsi q u ' à son domic i le . Le 

m a n d a t ind iqua i t q u e la pe rqu i s i t ion devai t ê t r e effectuée à l ' adresse de 

la société s u s m e n t i o n n é e , d a n s les locaux « d ' a u t r e s sociétés » sises à la 

m ê m e ad res se ainsi q u ' a u domici le du r e q u é r a n t . La perqu i s i t ion 

concerna i t é g a l e m e n t les o r d i n a t e u r s de la société . Elle visait à 

r a s s e m b l e r des é l é m e n t s de p reuve relat i fs à une e sc roque r i e qual i f iée et 

à u n e infract ion c o m p t a b l e , q u e le r e q u é r a n t é ta i t soupçonné d 'avoir 

c o m m i s e s e n t r e le 5 j u i n 1991 et le 25 m a i 1994. C e r t a i n e s pièces , d o n t la 

liste fut d r e s sée , furent saisies. Le 10 février 1995, une p a r t i e de ces pièces 

fut r e s t i t u é e au r e q u é r a n t . 

Le 12 février 1995, le r e q u é r a n t ad re s sa u n e p l a in t e au m é d i a t e u r 

p a r l e m e n t a i r e (eduskunnan oikeusasiamies, riksdagens ombudsman - « le 

m é d i a t e u r ») q u a n t à la pe rqu i s i t ion des 7 et 9 février. Il lui d e m a n d a 

d 'ouvr i r u n e e n q u ê t e p o u r d é t e r m i n e r si les e n q u ê t e u r s de la police de 

V a n t a a t r a i t a n t des infrac t ions é c o n o m i q u e s ava ien t agi c o n f o r m é m e n t à 

la loi et au bon usage . En o u t r e , il d e m a n d a au m é d i a t e u r de p r e n d r e les 

m e s u r e s app rop r i ée s afin q u e la police fût t e n u e p o u r r e sponsab le des 

conséquences j u r i d i q u e s . Il déc la ra q u e la police avai t saisi , d a n s le but 

d ' en é tab l i r des copies , douze doss iers c o n t e n a n t des d o c u m e n t s à 

c a r a c t è r e pe r sonne l , don t neuf lui ava ien t é té r e n d u s . Il a t t i r a l ' a t t en t ion 

sur les da t e s ind iquées d a n s le m a n d a t de perqu is i t ion . Il aff i rma q u e , bien 

q u e ce fait ne f igurâ t pas d a n s le m a n d a t de pe rqu i s i t ion , on l 'avait 

informé o r a l e m e n t q u e les soupçons conce rna i en t la complici té 

d ' inf ract ions é c o n o m i q u e s i m p l i q u a n t Leh t ika r in Ki r japa ino , u n e société 

à laquel le il d i spensa i t ses conseils en q u a l i t é de c o m p t a b l e et conseil ler 

fiscal. 

La p la in te du r e q u é r a n t énonça i t cinq griefs relat ifs à la pe rqu i s i t ion et 

à la saisie . L ' i n t é re s sé s 'en p r e n a i t p r e m i è r e m e n t à l ' incondui te des 

e n q u ê t e u r s . D e u x i è m e m e n t , il sou t ena i t q u e les d o c u m e n t s saisis 

n ' ava ien t pas de r a p p o r t avec l ' infract ion faisant l 'objet de l ' enquê t e . Il 

m e n t i o n n a i t à t i t r e d ' e x e m p l e une l e t t r e d ' o rd re privé d a t é e du 31 janv ie r 
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1995 et ad res sée au sec ré t a i r e d ' un p a r t i po l i t ique . Il aff i rmait en 

t ro i s i ème lieu q u e l 'un des officiers de police avai t lu la c o r r e s p o n d a n c e 

qu ' i l avai t é c h a n g é e pa r t é lécop ieur avec son avocat en d é c e m b r e 1994 ou 

en 1995. En o u t r e , l'officier en ques t ion avai t consu l t é son ca l end r i e r pour 

l ' année 1995 et son a g e n d a . Q u a t r i è m e m e n t , il aff i rmait q u e la police 

avai t saisi , au moyen de copies , u n n o m b r e cons idé rab le d ' i n fo rma t ions 

in fo rmat i sées qui n ' ava ien t pas de lien avec l ' infract ion faisant l 'objet de 

l ' e n q u ê t e . Il i nd iqua i t enfin que les d o c u m e n t s saisis lui é t a i en t 

nécessa i res pour son t ravai l quo t id i en . Il d e m a n d a i t au m é d i a t e u r 

d ' o r d o n n e r à la police de r e s t i t u e r tous les d o c u m e n t s saisis et d ' en 

d é t r u i r e t ou t e s les copies. 

En février 1995, le m é d i a t e u r d e m a n d a aux fonc t ionna i res de police 

conce rnés ainsi q u ' à leurs s u p é r i e u r s de fo rmule r des observa t ions sur la 

p la in te du r e q u é r a n t . Il r eçu t leurs r éponses vers ma i 1995. D ' a p r è s u n e 

déc l a r a t i on du d é p a r t e m e n t de la police na t iona l e , au m i n i s t è r e de 

l ' In té r i eu r , la pe rqu i s i t ion visait à la découve r t e de pièces et de 

d o c u m e n t s c o m p t a b l e s se r a p p o r t a n t à u n e infract ion é c o n o m i q u e qui 

faisait l 'objet d ' une e n q u ê t e . Les é l é m e n t s recueil l is ne c o m p r e n a i e n t 

a u c u n d o c u m e n t qu i ne pû t ê t r e saisi ou servir de p reuve . U n des 

officiers de police avai t lu u n message q u e le r e q u é r a n t et son avocat 

ava ien t é c h a n g é p a r té lécopieur , « d a n s le bu t de vérifier qu ' i l conce rna i t 

u n i q u e m e n t la p r o c é d u r e en cours » con t r e le r e q u é r a n t et non 

« l ' infract ion fa isant l 'objet d e l ' e n q u ê t e ». En o u t r e , l 'avocat en ques t i on 

n 'ass i s ta i t pas le r e q u é r a n t devan t le t r i buna l pour ladi te p r o c é d u r e . La 

té lécopie n ' ava i t pas é t é saisie. 

En m a r s 1995, le r e l iqua t des é l é m e n t s saisis fut r e s t i t ué au r e q u é r a n t . 

Le 7 février 1996, le r e q u é r a n t c o m p l é t a sa p la in te au m é d i a t e u r d ' u n e 

déc l a r a t i on écr i te fournie p a r u n officier de la d i rec t ion de la police 

c r imine l l e . Le 6 février 1996, l'officier de police avait i n t e r r o g é le 

r e q u é r a n t c o m m e t é m o i n d a n s une affaire i m p l i q u a n t deux sociétés 

d i s t inc tes de celle m e n t i o n n é e d a n s le m a n d a t de pe rqu i s i t ion . Il 

conf i rma qu ' i l avai t a lors soumis au r e q u é r a n t des d o c u m e n t s écr i t s q u e 

les officiers de la police de V a n t a a ava ien t recuei l l is , le 14 février 1995, au 

cours de la pe rqu i s i t ion au b u r e a u du r e q u é r a n t « r e l a t i v e m e n t à u n e 

a u t r e e n q u ê t e p r é l i m i n a i r e ». Le r e q u é r a n t p r é t e n d i t q u e l 'u t i l i sa t ion 

des é l é m e n t s saisis d a n s le cad re d ' a u t r e s e n q u ê t e s n ' é t a i t pas 

accep tab le . Il sou t in t , se r é fé ran t à l 'affaire N i e m i e t z c. A l l e m a g n e ( a r r ê t 

du 16 d é c e m b r e 1992, sér ie A n° 251-B), q u e la saisie cons t i tua i t une 

a t t e i n t e à ses d ro i t s f o n d a m e n t a u x . Il a l l égua é g a l e m e n t q u e , la 

pe rqu i s i t i on ayant é té r a p p o r t é e d a n s les quo t id i ens r ég ionaux , il avai t 

t ouché moins de commiss ions , ce qu i avai t causé de lourdes p e r t e s 

f inancières à sa soc ié té . Il se p la igni t à nouveau du c o m p o r t e m e n t des 

officiers de police et r e d e m a n d a q u e les copies des é l é m e n t s saisis 

fussent d é t r u i t e s . 
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Le r e q u é r a n t fut inculpé de compl ic i té de d i s s imula t ion d 'act ifs et d e 

faux en é c r i t u r e . La p r o c é d u r e jud ic i a i r e d é b u t a le 21 février 1996. Il fut 

re laxé sur les deux chefs d ' accusa t ion . 

Le 4 avril 1997, la méd ia t r i c e ad jo in te , se r é fé ran t aux observa t ions 

fo rmulées p a r les officiers de police conce rnés et l eurs s u p é r i e u r s , n e 

t rouva a u c u n e ra ison de p e n s e r q u e les m e s u r e s pr i ses à p ropos de la 

pe rqu i s i t ion et de la saisie é t a i en t i l légales ou e n t a c h é e s d ' une 

q u e l c o n q u e i r r é g u l a r i t é . Elle e s t i m a donc q u e la r e q u ê t e n ' appe la i t 

a u c u n e a u t r e act ion de sa pa r t . 

Le r e q u é r a n t n ' a pas con tes t é la pe rqu i s i t i on devan t le t r i b u n a l en 

ver tu de l 'ar t ic le 13 du c h a p i t r e 4 de la loi de 1987 sur les moyens 

coercitifs ut i l isés d a n s les e n q u ê t e s p é n a l e s (pakkokeinolaki, tvângsmedels-

lagen 450/1987 - « la loi sur les moyens coercit ifs » ; voir « Le dro i t et la 

p r a t i q u e i n t e r n e s p e r t i n e n t s » c i -dessous) . Il n ' a pas non p lus engagé 

d 'ac t ion en r é p a r a t i o n car il a déc la ré ne pas ê t r e encore en m e s u r e 

d ' e s t i m e r le m o n t a n t des d o m m a g e s éven tue l s . 

B. Le d r o i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

En v e r t u de l 'ar t icle 1 du c h a p i t r e 4 de la loi sur les moyens coercit ifs , 

un objet p e u t ê t r e saisi lorsqu' i l ex is te des motifs de suppose r qu' i l 

p o u r r a i t servi r d e p r e u v e d a n s u n e p r o c é d u r e p é n a l e . Aux t e r m e s de 

l 'ar t icle 9 du c h a p i t r e 4, la saisie d o n n e lieu à un procès-verbal . La 

finalité de la saisie et les m e s u r e s pr ises doivent ê t r e d û m e n t cons ignées 

et les objets saisis ê t r e inven tor iés d a n s le procès-verbal . Aux t e r m e s de 

l 'ar t icle 11 du c h a p i t r e 4, la saisie doit ê t r e levée dès qu 'e l l e n 'es t plus 

nécessa i re , ainsi q u e d a n s le cas où l ' infract ion à l 'origine de la saisie ne 

donne lieu à a u c u n e accusa t ion d a n s le déla i de q u a t r e mois à c o m p t e r de 

la d a t e de la saisie . En ve r tu de l 'ar t icle 1 du c h a p i t r e 5, u n e perquis i t ion 

peu t ê t r e effectuée d a n s le but de t rouve r l 'objet à saisir ou d ' e n q u ê t e r sur 

les c i r cons tances e n t o u r a n t l ' infract ion. Il doit ex is te r u n e ra ison de 

soupçonne r q u ' a é té c o m m i s e u n e infract ion pour laquel le la pe ine la 

plus lourde e n c o u r u e est l ' e m p r i s o n n e m e n t d ' u n e d u r é e s u p é r i e u r e à six 

mois . 

L 'a r t i c le 13 du c h a p i t r e 4 de la loi sur les moyens coercitifs est ainsi 
libellé ( t r aduc t ion ) : 

« Si une p e r s o n n e impl iquée dans l'affaire le d e m a n d e , le tribunal reconsidère 
l 'opportunité du m a i n t i e n de la sa i s ie . U n e d e m a n d e en ce s ens s o u m i s e au tribunal 

avant qu'i l n ' e x a m i n e les chefs d 'accusat ion est é t u d i é e d a n s un délai d 'une s e m a i n e à 

c o m p t e r de sa récept ion a u tr ibunal . (...) Line déc i s ion du tribunal quant à la sa is ie est 

suscept ib le d'un recours d is t inct . » 

Aux t e r m e s de l 'ar t ic le 40 de la loi su r les e n q u ê t e s p r é l im ina i r e s , les 

objets saisis au cours d 'une tel le e n q u ê t e doivent ê t r e r a s s e m b l é s d a n s un 
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dossier , si ce t t e m e s u r e est j u g é e nécessa i re pour poursu iv re l ' e x a m e n de 

l 'affaire. Le doss ier doi t con ten i r les p rocès -verbaux d ' i n t e r r o g a t o i r e s 

ainsi q u e les d o c u m e n t s et les e n r e g i s t r e m e n t s j u g é s i m p o r t a n t s . Il doi t 

é g a l e m e n t i n d i q u e r les m e s u r e s pr ises au cours de l ' e n q u ê t e et t o u t e 

a u t r e pièce n 'y ayan t pas é té versée . 

En ve r tu de la C o n s t i t u t i o n de 1919 (Suomen Hallitusmuoto, Regeringsform 

for Finland), q u i c o n q u e subit une violat ion d e ses dro i t s ou un pré judice pa r 

su i te d ' un ac te illégal ou d ' une faute c o m m i s e p a r un fonc t ionnai re est 

fondé à e n g a g e r u n e act ion con t r e ce d e r n i e r ou à exiger qu ' i l soit 

poursuivi , et à r é c l a m e r des d o m m a g e s - i n t é r ê t s (ar t ic le 93) . 

En ve r tu du code péna l de 1889 (rikoslaki, strafflag), le fonc t ionnai re qu i , 

i n t e n t i o n n e l l e m e n t ou pa r négl igence , c o m m e t u n ac te ou u n e omiss ion 

con t r a i r e à ses obl iga t ions profess ionnel les tel les q u e les prévoien t la loi 

ou les r è g l e m e n t s , est pass ible d ' u n e sanc t ion , si l 'acte ou l 'omission n ' es t 

pas de c a r a c t è r e nég l igeab le , c o m p t e t enu du d o m m a g e causé et d ' a u t r e s 

c i r cons tances (ar t ic les 10 et 11 du c h a p i t r e 40) . 

En ve r tu de la loi de 1974 sur la r é p a r a t i o n des d o m m a g e s 

(vahingonkorvauslaki, skadestândslag 412/1974) , une act ion peu t ê t r e 

e n g a g é e con t re l 'Eta t p o u r d o m m a g e s causés p a r la fau te ou la 

nég l igence d e fonc t ionna i res d a n s l 'exercice de leurs fonct ions 

(chap i t res 3 et 4) . 

Aux t e r m e s de l 'ar t icle 7 de l ' ins t ruc t ion au m é d i a t e u r (Eduskunnan 

oikeusasiamiehen johtosàànto, Instruktion for riksdagens justitieombudsman 

10.1.1920/2), si le m é d i a t e u r est saisi d ' u n e p la in te con t r e un 

fonc t ionna i re ou u n e a u t o r i t é pub l ique c o n c e r n a n t u n e ques t ion 

re levan t de sa c o m p é t e n c e , il doit ouvr i r u n e e n q u ê t e . S'il soupçonne 

q u e l ' in té ressé ou l ' au to r i t é conce rnée a c o m m i s u n acte illégal ou un 

m a n q u e m e n t a p p e l a n t son in t e rven t ion , il doit l 'en in fo rmer et 

l ' e n t e n d r e . Le m é d i a t e u r n ' a toutefois pas c o m p é t e n c e pour a n n u l e r ou 

modifier des décis ions r e n d u e s p a r les a u t o r i t é s a d m i n i s t r a t i v e s ou 

jud ic i a i r e s . La m e s u r e la plus r i goureuse qu' i l puisse a p p l i q u e r consis te 

à e n g a g e r des pou r su i t e s péna le s ou à o r d o n n e r que des pou r su i t e s 

péna le s soient e n g a g é e s devan t u n t r i b u n a l c o n t r e tout fonc t ionna i re 

re levan t de sa c o m p é t e n c e p o u r i ncondu i t e d a n s l 'exercice de ses 

fonctions. C e t t e m e s u r e est assez r a r e m e n t u t i l i sée (3 décis ions sur 

2674 en 1997, a u c u n e décision sur les 2361 r e n d u e s en 1998 ; r a p p o r t s 

d 'ac t iv i tés du m é d i a t e u r p a r l e m e n t a i r e pour 1997, p . 303 , et p o u r 1998, 

p. 310 (Eduskunnan oikeusasiamiehen kertomus toiminnastaan, Riksdagens 

justitieombudsmans berdttelse bver sin verksamhet)). U n c o m p o r t e m e n t 

m a n i f e s t e m e n t illégal ou injustifié peu t condu i re à un b l â m e de la p a r t 

du m é d i a t e u r (17 en 1997 et 9 en 1998, r a p p o r t s s u s m e n t i o n n é s ) . Ce lu i -

ci peu t é g a l e m e n t e x p r i m e r des c r i t iques sur la condu i t e d ' u n e a u t o r i t é 

ou d ' un fonc t ionna i re publ ics , c r i t iques qu i p o u r r o n t servi r u l t é r i e u r e ­

m e n t . 
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G R I E F 

Le r e q u é r a n t p r é t e n d q u e la pe rqu i s i t i on et la saisie on t enf re in t son 

droi t au respec t de sa vie pr ivée , de son domici le et de sa c o r r e s p o n d a n c e . 

Il sout ien t que les m e s u r e s ava ien t un c a r a c t è r e s y s t é m a t i q u e et 

d é b o r d a i e n t le cad re du m a n d a t pu i sque la m a j e u r e p a r t i e des objets 

saisis n ' ava ien t pas de r a p p o r t avec la société ou la pé r iode faisant l 'objet 

de l ' e n q u ê t e . Il y a u r a i t eu viola t ion du droi t du r e q u é r a n t au secre t 

profess ionnel . Les r e p o r t a g e s publ iés d a n s les q u o t i d i e n s locaux, qui 

r e n d i r e n t l 'affaire pub l ique , a u r a i e n t nui à la r é p u t a t i o n profess ionnel le 

de l ' in té ressé . En o u t r e , u n e p a r t i e des é l é m e n t s saisis a u r a i e n t été 

photocopiés aux fins d ' u n usage u l t é r i e u r éven tue l con t r e le r e q u é r a n t . 

Celui-ci e s t i m e q u e la p l a i n t e qu ' i l a d r e s s a au m é d i a t e u r é t a i t le seul 

recours au sens de l 'ar t icle 35 de la Conven t i on qu i s'offrît à lui. La 

pe rqu i s i t ion a u r a i t po r t é a t t e i n t e à ses d ro i t s au t i t r e de l 'ar t icle 8 de la 

Conven t ion et les j u r id i c t ions na t iona le s n ' e x a m i n e r a i e n t pas les griefs 

c o n c e r n a n t des violat ions des d ro i t s de l ' h o m m e cons idé rés i so lément 

(yksistààn). Le r e q u é r a n t précise ne fo rmule r a u c u n e d e m a n d e de 

r é p a r a t i o n . 

P R O C É D U R E 

La r e q u ê t e a é té i n t r o d u i t e devan t la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») le 29 s e p t e m b r e 1997 et 

en reg i s t r ée le 22 n o v e m b r e 1997. 

Le 8 ju i l le t 1998, la C o m m i s s i o n a décidé de c o m m u n i q u e r la r e q u ê t e 

au G o u v e r n e m e n t . 

Les observa t ions écr i tes du G o u v e r n e m e n t sont p a r v e n u e s le 

8 oc tobre 1998. Le r e q u é r a n t y a r é p o n d u le 3 d é c e m b r e 1998. 

Le 27 oc tobre 1998, la C o m m i s s i o n a octroyé au r e q u é r a n t le bénéfice 

de l ' ass is tance jud ic i a i r e . 

A la su i te de l ' en t r ée en v igueu r du Protocole n" 11 à la Conven t i on le 

1 e r n o v e m b r e 1998, la r e q u ê t e est e x a m i n é e pa r la C o u r , en app l ica t ion de 

l 'ar t icle 5 § 2 dudi t Protocole . 

E N D R O I T 

Le r e q u é r a n t a l lègue q u e la pe rqu i s i t ion et la saisie de ce r t a ins 

d o c u m e n t s on t enf re in t son droi t au respec t de sa vie. pr ivée , de son 

domici le et de sa c o r r e s p o n d a n c e . Il sou t i en t que les m e s u r e s é t a i en t 

incons idérées et d é b o r d a i e n t le c ad re du m a n d a t é t a n t d o n n é q u e la 

m a j e u r e p a r t i e des é l é m e n t s saisis n ' ava ien t pas de lien avec la socié té ou 

la pé r iode fa isant l 'objet de l ' e n q u ê t e . Il se plaint é g a l e m e n t d 'une 
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a t t e i n t e à son droi t au respec t du secre t profess ionnel . En o u t r e , u n e 

p a r t i e d e s d o c u m e n t s saisis a u r a i e n t é té photocopiés a u x fins d ' u n 

éven tue l usage u l t é r i e u r à son e n c o n t r e . Le r e q u é r a n t invoque l 'ar t ic le 8 

de la Conven t i on aux t e r m e s d u q u e l : 

« 1. T o u t e p e r s o n n e a droit au respect de sa vie privée et fami l ia le , de son d o m i c i l e et 

d e sa c o r r e s p o n d a n c e . 

2. Il ne peut y avoir ingérence d'une autor i té publ ique d a n s l 'exercice de ce droit cpie 

pour a u t a n t q u e c e t t e i n g é r e n c e est prévue par la loi et qu'e l le c o n s t i t u e une m e s u r e qui , 

d a n s une soc i é t é d é m o c r a t i q u e , est néces sa ire à la s écur i t é na t iona le , à la s û r e t é 

publ ique , au b ien-ê tre é c o n o m i q u e du pays , à la d é f e n s e de l'ordre et à la prévent ion 

des infract ions p é n a l e s , à la protec t ion de la santé ou de la mora le , ou à la protec t ion 

des droi ts et l ibertés d'autrui . » 

/. Sur la perquisition et la saisie 

Le G o u v e r n e m e n t sou t i en t q u e la r e q u ê t e doit ê t r e re je tée p o u r 

inobserva t ion de la règle de l ' épu i s emen t des voies de recours i n t e r n e s 

énoncée à l 'ar t icle 35 (ancien ar t ic le 26) de la Conven t i on . Le r e q u é r a n t 

n ' a pas con te s t é la saisie devan t le t r i b u n a l en se p r éva l an t des a r t ic les 13 

et 16 du chap i t r e 4 de la loi sur les moyens coercit ifs . S'il avait p r é s e n t é 

u n e telle d e m a n d e , le t r i buna l se sera i t t rouvé d a n s l 'obl igat ion 

d ' e x a m i n e r l 'affaire d a n s le dé la i d ' une s e m a i n e à c o m p t e r d e la 

r écep t ion de la d e m a n d e et de déc ider ensu i t e , motifs à l ' appui , s'il y 

avai t lieu de m a i n t e n i r la saisie . P a r c o n s é q u e n t , le r e q u é r a n t é t a i t en 

m e s u r e de s 'opposer à la saisie et d ' ob ten i r ainsi le r e d r e s s e m e n t des 

violat ions a l l éguées . Les ar t ic les de la Conven t ion , m ê m e cons idérés 

i so lément , é t a i en t d i r e c t e m e n t appl icables en droi t i n t e r n e . D ' a p r è s le 

G o u v e r n e m e n t , le r ecours h a b i t u e l , en v e r t u de la loi sur les moyens 

coercit ifs , ne peu t pas ê t r e r e m p l a c é p a r u n r ecour s au m é d i a t e u r . 

Le r e q u é r a n t con t e s t e l 'opinion du G o u v e r n e m e n t . Il sou t i en t qu ' i l est 

impossible de recour i r con t re u n e décis ion p rononcée pa r le m é d i a t e u r . 

P a r c o n s é q u e n t , en d é p o s a n t u n e p l a in t e a u p r è s de celui-ci, il a épuisé les 

voies de recours i n t e r n e s . En o u t r e , eu é g a r d au d o m m a g e q u e l 'affaire lui 

a p r é t e n d u m e n t causé , il aff irme q u e les p e r t e s ne peuven t pas encore ê t r e 

e s t i m é e s . 

La C o u r rappe l le que la règle de l ' épu i semen t des voies de recours 

i n t e r n e s énoncée à l 'ar t icle 35 de la Conven t ion impose aux p e r s o n n e s 

dés i r euses d ' i n t e n t e r con t r e l 'E ta t u n e ac t ion devan t u n o r g a n e jud ic i a i r e 

ou a rb i t r a l i n t e r n a t i o n a l l 'obl igat ion d 'u t i l i ser a u p a r a v a n t les r ecours 

qu'offre le sy s t ème ju r id ique de leur pays. Les E t a t s n 'on t donc pas à 

r é p o n d r e de leurs ac tes d e v a n t un o r g a n i s m e i n t e r n a t i o n a l avan t d 'avoir 

eu la possibi l i té de r e d r e s s e r la s i t ua t ion d a n s leur o rd re j u r i d i q u e i n t e r n e . 

C e t t e règ le se fonde su r l ' hypo thèse , objet de l 'ar t ic le 13 de la C o n v e n t i o n 

- avec lequel elle p r é s e n t e d ' é t ro i t e s affinités - q u e l 'ordre i n t e r n e offre 
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un recours effectif pour la viola t ion a l l éguée , i n d é p e n d a m m e n t de 

l ' incorpora t ion ou non dans l 'o rdre i n t e r n e des d isposi t ions de la 

Conven t ion . De la so r te , elle cons t i tue un aspect i m p o r t a n t du pr inc ipe 

voulan t q u e le m é c a n i s m e de s a u v e g a r d e i n s t a u r é p a r la Conven t i on 

revête un c a r a c t è r e subs id ia i re pa r r a p p o r t aux sys tèmes n a t i o n a u x de 

g a r a n t i e des dro i t s de l ' h o m m e (a r rê t H a n d y s i d e c. R o y a u m e - U n i du 

7 d é c e m b r e 1976, série A n" 24, p . 22, § 48) . 

Dans le cad re de l 'ar t icle 35 de la Conven t ion , u n r e q u é r a n t doit se 

prévaloi r de recours n o r m a l e m e n t d isponibles et suff isants p o u r lui 

p e r m e t t r e d ' ob t en i r r é p a r a t i o n des viola t ions qu ' i l a l l ègue . Ces recours 

doivent ex is te r à u n d e g r é suffisant de c e r t i t u d e , en p r a t i q u e c o m m e e n 

théor ie , sans quoi l eur m a n q u e n t l 'effectivité et l 'accessibil i té voulues 

(voir, n o t a m m e n t , les a r r ê t s Vern i l lo c. F r a n c e du 20 février 1991, série A 

n" 198, pp . 11-12, § 27, et J o h n s t o n et a u t r e s c. I r l a n d e du 18 d é c e m b r e 

1986, sér ie A n " 112, p . 22, § 4 5 ) . 

L 'a r t ic le 35 impose auss i de soulever devan t l ' o rgane i n t e r n e a d é q u a t , 

au moins en subs t ance et d a n s les fo rmes et déla is p resc r i t s par le droi t 

i n t e r n e , les griefs q u e l 'on e n t e n d fo rmule r devan t la C o u r ; il c o m m a n d e 

en o u t r e l ' emploi des moyens d e p r o c é d u r e p r o p r e s à e m p ê c h e r une 

violat ion de la Conven t i on ( a r r ê t C a r d o t c. F r a n c e du 19 m a r s 1991, 

série A n" 200, p . 18, § 34) . 

En o u t r e , l 'ar t ic le 35 prévoit une r é p a r t i t i o n de la c h a r g e de la p reuve 

q u a n t à l ' é p u i s e m e n t des voies de recours i n t e r n e s . Il i ncombe au 

G o u v e r n e m e n t exc ipan t du n o n - é p u i s e m e n t de convaincre la C o u r q u e le 

recours é ta i t effectif et d isponible t a n t en théor i e q u ' e n p r a t i q u e à 

l ' époque des faits, c 'es t -à-dire qu' i l é ta i t accessible, é t a i t suscept ib le 

d'offrir au r e q u é r a n t le r e d r e s s e m e n t de ses griefs et p r é s e n t a i t des 

perspec t ives r a i sonnab le s de succès. C e p e n d a n t , u n e fois cela d é m o n t r é , 

c'est au r e q u é r a n t qu ' i l r ev ien t d ' é tab l i r q u e le r ecours évoqué p a r le 

G o u v e r n e m e n t a en fait é té employé ou bien, pour une ra ison 

q u e l c o n q u e , n ' é t a i t ni a d é q u a t ni effectif c o m p t e t e n u des faits de la 

cause ou encore que ce r t a ines c i r cons tances pa r t i cu l i è res d i spensa i en t 

l ' in té ressé de ce t t e obl iga t ion . 

La C o u r soul igne qu 'e l le doit a p p l i q u e r c e t t e règ le en t e n a n t d û m e n t 

c o m p t e du con t ex t e : le m é c a n i s m e de s a u v e g a r d e des dro i t s de l ' h o m m e 

q u e les P a r t i e s c o n t r a c t a n t e s sont convenues d ' i n s t a u r e r . Elle a ainsi 

r econnu q u e la règle de l ' épu i s emen t des voies de recours i n t e r n e s doit 

s ' app l iquer avec u n e c e r t a i n e souplesse et sans fo rmal i sme excessif ( a r r ê t 

C a r d o t p réc i t é , ibidem). Elle a d e plus a d m i s q u e la règle de l ' épu i semen t des 

voies de recours i n t e r n e s ne s ' a ccommode pas d ' u n e appl ica t ion 

a u t o m a t i q u e e t ne revêt pas u n c a r a c t è r e absolu ; en en c o n t r ô l a n t le 

r espec t , il faut avoir é g a r d aux c i rcons tances de la cause ( a r r ê t V a n 

Oosterwi jck c. Be lg ique du 6 n o v e m b r e 1980, série A n" 40, pp . 17-18, § 35). 

Ce la signifie n o t a m m e n t q u e la C o u r doit t en i r c o m p t e de m a n i è r e réa l i s te 
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non s e u l e m e n t des r ecour s prévus en théor i e d a n s le sys t ème j u r i d i q u e de la 

Pa r t i e c o n t r a c t a n t e , mais é g a l e m e n t du c o n t e x t e j u r i d i q u e et pol i t ique 

d a n s lequel ils se s i t uen t ainsi q u e de la s i t ua t ion pe r sonne l l e des 

r e q u é r a n t s ( a r r ê t Akd iva r et a u t r e s c. T u r q u i e du 16 s e p t e m b r e 1996, 

Recueil des arrêts et décisions 1996-PV, pp. 1210-1211, §§ 65-68). 

En a p p l i q u a n t ces pr inc ipes d a n s la p r é s e n t e affaire, la C o u r c o n s t a t e 

d ' abo rd q u e , en règ le g é n é r a l e , u n e p l a in t e a d r e s s é e au m é d i a t e u r ne 

sau ra i t passe r pour un recours effectif au sens d e l 'ar t icle 35 de la 

C o n v e n t i o n (voir, mutatis mutandis, a r r ê t L e a n d e r c. Suède du 26 m a r s 

1987, série A n" 116, pp . 30-32, §§ 80-84, et M o n t i o n c. F r a n c e , r e q u ê t e 

n" 11192/84, décis ion d e la C o m m i s s i o n du 14 m a i 1987, Décis ions et 

r a p p o r t s (DR) 52, p . 231) . En second lieu, la C o u r rappe l le q u e , d a n s 

l 'affaire R a n i n e n , d a n s laquel le le r e q u é r a n t avai t saisi u n i q u e m e n t le 

m é d i a t e u r de ses griefs, la C o u r a re je té l ' except ion p r é l i m i n a i r e du 

G o u v e r n e m e n t t i r é e du n o n - é p u i s e m e n t des voies de recours i n t e r n e s 

( a r r ê t R a n i n e n c. F in l ande du 16 d é c e m b r e 1997, Recueil 1997-VIII, 

pp. 2816-2818, §§ 38-42). C e p e n d a n t , clans l 'affaire R a n i n e n , la C o u r , 

d a n s le con t ex t e précisé d a n s l ' a r r ê t , a j u g é q u e le G o u v e r n e m e n t n 'avai t 

pas d é m o n t r é q u e pou r su i t e s ou ac t ion en d o m m a g e s - i n t é r ê t s a u r a i e n t eu 

des chances r a i sonnab le s de réuss i r d a n s les c i r cons tances pa r t i cu l i è re s de 

la cause (p. 2818, § 42) . Il y a é g a l e m e n t lieu de n o t e r q u e d a n s les 

c i r cons tances de l 'affaire R a n i n e n , a u c u n recours j ud i c i a i r e spécif ique 

c o m p a r a b l e à celui prévu à l 'ar t icle 13 du c h a p i t r e 4 de la loi sur les 

moyens coercit ifs dans la p r é s e n t e affaire, n ' é t a i t d isponible ( R a n i n e n 

c. F in lande , r equê t e n° 20972/92, décision de la Commiss ion du 7 m a r s 1996, 

point 1, non publ iée (des ex t ra i t s sont publiés dans DR 84-B, pp. 17-33)). 

E n l ' espèce , la C o u r rappe l le que le r e q u é r a n t se plaint p r i n c i p a l e m e n t 

de ce q u e la pe rqu i s i t i on et la saisie a ien t d é p a s s é le cad re du m a n d a t en 

ce q u e la ma j eu re p a r t i e des d o c u m e n t s ne conce rna i en t pas la société ou 

la pé r iode fa isant l 'objet de l ' e n q u ê t e . A cet éga rd , la C o u r c o n s t a t e q u e le 

r e q u é r a n t disposai t d 'un r ecour s , prévu à l 'ar t ic le 13 du c h a p i t r e 4 de la loi 

sur les moyens coerci t i fs , g râce a u q u e l il au ra i t pu bénéficier d ' u n cont rô le 

ju r id i c t ionne l du m a i n t i e n de la saisie (voir é g a l e m e n t l ' a r rê t Z 

c. F i n l a n d e d u 25 février 1997,Recueil 1997-1, pp. 337-338, § 49, et pp . 348-

349, § 101). Si le t r i buna l avait e s t imé qu ' i l n 'y avait a u c u n mot i f 

de m a i n t e n i r la saisie, il en a u r a i t o r d o n n é la ma in levée . Ce pouvoir 

n ' a p p a r t i e n t pas au m é d i a t e u r . 

En o u t r e , la C o u r rappe l le q u e , en ve r tu du droi t i n t e r n e , le t r i b u n a l se 

t rouva i t dans l 'obl igat ion d ' e x a m i n e r r a p i d e m e n t un recours re la t i f à une 

saisie. C e t t e r e q u ê t e a u r a i t pu ê t r e i n t r o d u i t e m ê m e avant le d é b u t de 

l ' audience d a n s l 'affaire péna l e . La décis ion du t r i buna l a u r a i t aussi é té 

suscept ib le d ' un recours d i s t inc t . 

La C o u r conclut que le r ecours con t re la saisie peu t ê t r e j u g é accessible 

et suffisant aux fins de l 'ar t icle 35 de la Conven t i on . 
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Il r e s t e à r e c h e r c h e r s'il exis ta i t des ra i sons préc ises d i spensan t le 

r e q u é r a n t , c o n f o r m é m e n t aux pr inc ipes de droi t i n t e rn a t i o n a l 

g é n é r a l e m e n t r econnus , d ' épu i se r ce t t e voie de recours qu i s'offrait à 

lui. A cet égard , la C o u r renvoie d ' abord aux cons idé ra t ions qui 

p r é c è d e n t q u a n t aux différences e n t r e la p r é s e n t e affaire et l 'affaire 

R a n i n e n . E n s u i t e , la C o u r e s t ime q u e la décis ion d u m é d i a t e u r du 

4 avril 1997 ne fournissai t pas u n e raison d i s p e n s a n t le r e q u é r a n t 

d ' épu i se r le r ecours j ud ic i a i r e à sa disposi t ion. L 'obl iga t ion d ' épu i se r les 

voies de recours i n t e r n e s doi t , en p r inc ipe , s ' appréc ie r à la l u m i è r e des 

c i rcons tances qu i r é g n a i e n t à l ' époque , et non à la l u m i è r e de tel ou tel 

é v é n e m e n t u l t é r i e u r pouvan t j e t e r le d o u t e sur l 'efficacité du recours . A 

suppose r m ê m e q u e la décis ion s u s m e n t i o n n é e du m é d i a t e u r doive ê t re 

pr ise en c o m p t e d a n s l ' appréc ia t ion de l 'efficacité du r ecou r s jud ic ia i r e 

en l ' espèce, la C o u r c o n s t a t e que le r ecour s au t r i b u n a l na t i ona l q u a n t 

à la saisie n ' a pas le m ê m e objet q u ' u n e p la in te ad re s sée au m é d i a t e u r . A 

cet éga rd , la C o u r observe , pa r e x e m p l e , q u e la p la in te du r e q u é r a n t 

ad res sée au m é d i a t e u r conce rna i t n o t a m m e n t le c o m p o r t e m e n t des 

policiers d a n s le cad re de la pe rqu i s i t ion , aspect r e s so r t i s san t à la 

c o m p é t e n c e du m é d i a t e u r . D ' a u t r e pa r t , l ' e x a m e n a u q u e l le t r i buna l se 

sera i t livré q u a n t à la saisie a u r a i t d ' abo rd por té sur les ra i sons de la 

saisie et son é t e n d u e , c 'es t -à-dire le noyau du gr ief fo rmulé p a r le 

r e q u é r a n t devan t la Cour . 

La C o u r e s t ime qu' i l n 'y avai t a u c u n e ra ison pa r t i cu l i è r e d i s p e n s a n t le 

r e q u é r a n t d ' épu i se r le r ecours j ud ic i a i r e prévu p a r la loi sur les moyens 

coercit ifs . 

Il s ' ensui t q u e ce t t e pa r t i e de la r e q u ê t e doit ê t r e re je tée en ve r tu de 

l 'ar t icle 35 § 1 de la Conven t i on . 

2. Sur les copies de documents 

Le G o u v e r n e m e n t ne con te s t e pas que les d o c u m e n t s saisis a ien t é té 

pho tocopiés . C e p e n d a n t , d ' a p r è s lui, la conserva t ion des photocopies 

cadra i t avec la loi. Le G o u v e r n e m e n t observe ensu i t e q u e , d a n s une 

décision du 30 m a r s 1998, la m é d i a t r i c e p a r l e m e n t a i r e adjointe conseilla 

e x p r e s s é m e n t de pho tocop ie r les d o c u m e n t s saisis, au lieu de les conserver 

a u c o m m i s s a r i a t . Si le bu t poursu iv i est de r a s s e m b l e r des é l é m e n t s de 

p reuve aux fins d ' une p r o c é d u r e péna le u l t é r i e u r e , il est p ré fé rab le de 

faire des copies lo rsque celles-ci peuven t ê t r e ut i l isées à la place des 

d o c u m e n t s o r ig inaux , lesquels doivent ê t r e r e s t i t ués dès q u e possible. 

C e t t e p r a t i q u e est conforme au pr incipe du d o m m a g e m i n i m u m . En 

l 'occur rence , les photocopies a s su r a i en t la c o n t i n u a t i o n du t ravai l au 

b u r e a u du r e q u é r a n t . Q u a n t aux copies des pièces in fo rma t i sées , le 

G o u v e r n e m e n t observe q u e , en p r a t i q u e , la seule façon de m a n i p u l e r de 

tels d o c u m e n t s est de les copier . 
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En ce qui conce rne l 'u t i l i sa t ion des d o c u m e n t s saisis d a n s le cad re 

d ' u n e a u t r e e n q u ê t e qu i ne m e t pas le r e q u é r a n t en cause , le G o u v e r n e ­

m e n t observe q u e la loi f in landaise n ' a p p o r t e a u c u n e res t r ic t ion au droi t 

de la police à ut i l i ser des in fo rmat ions s u p p l é m e n t a i r e s ou les 

in fo rma t ions re la t ives à u n e infract ion que la police a recuei l l ies d a n s le 

c ad re d e son e n q u ê t e sur u n e a u t r e infract ion. En o u t r e , il ne sera i t pas 

réa l i s t e , en p r a t i q u e , d ' i n t e rd i r e à la police d 'u t i l i ser des in fo rma t ions déjà 

en sa possession, car il se ra i t imposs ib le de veiller au respec t d e ce t t e 

in te rd ic t ion . 

Le r e q u é r a n t fait valoir à cet éga rd q u e la police a pho tocopié les 

d o c u m e n t s saisis, y compr i s des d o c u m e n t s p o r t a n t une d a t e en d e h o r s 

d e la pé r iode m e n t i o n n é e d a n s le m a n d a t , des d o c u m e n t s à c a r a c t è r e 

pe r sonne l et des d o c u m e n t s qu i ne se r a p p o r t a i e n t pas à la société visée 

d a n s le m a n d a t . D ' a p r è s le r e q u é r a n t , les photocopies é t a i en t de s t i nées à 

u n « usage u l t é r i e u r » et l ' in té ressé ignora leur ex is tence j u s q u ' à ce qu'i l 

en eû t vent le 6 février 1996 à propos d ' a u t r e s e n q u ê t e s p é n a l e s dans 

lesquel les la police le ci ta c o m m e t émoin . 

a) En ce qui conce rne le fait d 'avoir photocopié les d o c u m e n t s saisis et 

copié les dossiers in fo rmat i sés , la C o u r e s t ime q u e ces m e s u r e s sont liées à 

la saisie in i t ia le . Il lui pa ra î t imposs ib le de s é p a r e r la ques t i on de la 

légal i té d ' une saisie de l 'ac te de copier u l t é r i e u r e m e n t les d o c u m e n t s 

saisis. Si le t r i buna l avai t j u g é la saisie i l légale, le r e q u é r a n t a u r a i t pu 

i n t rodu i r e u n e ac t ion en d o m m a g e s - i n t é r ê t s à ra ison de la pe rqu i s i t ion , 

de la saisie et de l ' é t ab l i s semen t de copies. 

Se fondant sur ses c o n s t a t a t i o n s s u s m e n t i o n n é e s , la C o u r j u g e donc que 

ce t t e p a r t i e de la r e q u ê t e doit ê t r e re je tée en ve r tu de l 'ar t ic le 35 § 1 de la 

Conven t ion . 

b) La C o u r observe que le r e q u é r a n t s 'en p r e n d é g a l e m e n t à la 

m a n i è r e dont les photocopies on t é té ut i l isées d a n s le c ad re d ' u n e a u t r e 

e n q u ê t e p é n a l e . Elle observe qu ' i l a fo rmulé des p la in te s préc ises à cet 

é g a r d a u p r è s d u m é d i a t e u r u n an a p r è s avoir i n t rodu i t sa p r e m i è r e 

p l a in te . A ce m o m e n t - l à , le m é d i a t e u r avait dé jà e n t e n d u les a u t o r i t é s 

conce rnées . La C o u r e s t ime c e p e n d a n t qu ' i l est inut i le de d é t e r m i n e r si 

le r e q u é r a n t a épuisé les voies de recours i n t e r n e s é t a n t d o n n é q u e ce t t e 

p a r t i e de la r e q u ê t e est de t ou t e façon i r recevable p o u r les ra isons 

su ivan tes . 

La C o u r relève q u e la p r o c é d u r e péna l e d i r igée con t r e le r e q u é r a n t 

n 'ava i t pas c o m m e n c é au m o m e n t où il se r end i t c o m p t e q u e la police 

d é t e n a i t des copies des d o c u m e n t s o b t e n u s au moyen de la saisie d a n s 

son b u r e a u . A suppose r m ê m e q u e la s imple ex is tence de pare i l les copies 

d a n s les archives de la police c o n c e r n â t , c o m m e ques t ion d i s t inc te , la vie 

pr ivée du r e q u é r a n t , la C o u r e s t ime que ce t t e ques t i on est liée elle aussi à 

la saisie ini t iale de la m ê m e m a n i è r e que les copies. Q u a n t au gr ief du 

r e q u é r a n t selon lequel les copies furent ut i l isées con t re lui d a n s d ' a u t r e s 
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e n q u ê t e s péna l e s , la C o u r e s t ime q u e les a l l éga t ions de l ' in té ressé à cet 

éga rd ne se t r ouven t pas é tayées puisqu ' i l n ' a pas identif ié de telles 

p r o c é d u r e s . 

Il s ' ensui t q u e ce t t e pa r t i e de la r e q u ê t e est m a n i f e s t e m e n t ma l fondée 

au sens de l 'ar t icle 35 § 3 de la Conven t ion . 

Pa r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y 1 

Application of the principle that male heirs take precedence over female 
heirs in the transmission of nobiliary titles 

Article 8 

Private andfamily life - Scope of application of Article 8 - Nobiliary titles not to be equated 
with a person's surname orfirst names - Dispute concerning nobiliary titles outside the scope of 
application of Article 8 

Article 1 of Protocol No. 1, taken alone or together with Article 14 of the 
Convention 

Possessions - No right to acquire possessions by succession - Legitimate expectation of acquiring 
a possession - Nobiliary titles - Hope of exploiting a nobiliary titlefor commercial purposes by a 
person who is not the holder 

* 

Each of the four applicants was the eldest daughter of a Spanish aristocratic 
family. The nobiliary titles of their ascendants were transmitted on death to the 
applicants' younger brothers. The first applicant brought proceedings before the 
first-instance judge alleging, in particular, a violation of the non-discrimination 
principle set out in the Spanish Constitution. Her action was dismissed and she 
appealed to the Audiencia Provincial, which decided to submit an issue to the 
Constitutional Court concerning the constitutionality of provisions preceding the 
Constitution that had established the precedence of male heirs over female heirs 
in the transmission of nobiliary titles. The Constitutional Court, sitting as a full 
court, held that the provisions were not contrary to the Constitution. Relying on 
the ruling of the Constitutional Court, the Audiencia Provincial dismissed the first 
applicant's appeal. The actions brought by the other three applicants were also 
dismissed pursuant to the ruling of the Constitutional Court. 

Held 
(1) Article 8 taken alone or together with Article 14: Although the Court had on a 
number of occasions held that disputes over a person's surname or first names 
concerned his or her private and family life, in the instant case the decisions in 
issue did not concern a dispute over the applicants' surnames or first names. In 
addition, the fact that a nobiliary title could be entered on the civil register as an 
item of additional information facilitating the identification of the person 
concerned could not suffice to bring the debate within the scope of Article 8: 
incompatible ratione materiae. 

1. T h i s s u m m a r y by the R e g i s t r y d o e s not bind the C o u r t . 
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(2) Article 1 of Protocol No. 1 taken alone or together with Article 14 of the 
Convention: A nobiliary title could not, as such, be regarded as amounting to a 
"possession" within the meaning of Article 1 of Protocol No 1. In general, the 
same applied to a mere hope of being able to exploit such a title commercially. 
Since in the instant case the applicants were unable to assert the right to use the 
nobiliary titles concerned, a fortiori, they could not claim any legitimate expectation 
concerning the commercial exploitation of those titles: incompatible ratione 
materiae. 
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T H E F A C T S 

T h e first appl icant [Mrs Pi lar de la C ie rva Osor io de Moscoso] , a 

Span ish na t iona l , was born in 1922 and lives at L i n a r e s (in t h e province 

of J a é n ) . 

T h e second appl ican t [Mrs M a r í a de la Consolac ión F e r n a n d e z d e 

C o r d o b a ] , a Span ish na t iona l , was born in 1942 and lives in Seville. 

T h e th i rd app l ican t [Mrs M a r í a Luisa T e r e s a Roca y F e r n a n d e z 

M i r a n d a ] , a Span ish na t iona l , was born in 1948 and lives a t P a m p l o n a . 

The. four th appl ican t [Mrs C a r m e n O'Nei l l Cas t r i l l o ] , a Span i sh 

na t iona l , was bo rn in 1920 a n d lives in Seville. 

T h e app l i can t s were r e p r e s e n t e d before t he C o u r t by M r R. Pelayo 

J i m é n e z , of the M a d r i d Bar . 

T h e facts of t he case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 

as follows. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

1. Application no. 41127/98 

T h e first app l ican t is t he niece of Isabel Oso r io de Moscoso y López, 

who d ied on 31 D e c e m b e r 1981, a n d the d a u g h t e r of D o ñ a Rafae la 

Oso r io de Moscoso y López. She has a y o u n g e r b r o t h e r , Don Rafael de la 

C i e r v a Osor io de Moscoso. T h e i r a u n t Isabel held t h r e e p e e r a g e s : she was 

t he M a r q u i s e of M a i r e n a , t he C o u n t e s s of Arzacóyar a n d the C o u n t e s s of 

C a r d o n a and , by v i r tue of her l a t t e r t i t le and a decision of t he S u p r e m e 

C o u r t of 23 J a n u a r y 1987, a m e m b e r of the body of t he "Spanish 

g r a n d e e s " . 

D o ñ a Isabel left no d e s c e n d a n t s or a s c e n d a n t s on her d e a t h . Since her 

sole surviving re la t ive t h r o u g h a col la tera l b r a n c h was he r s i s ter , D o ñ a 

Rafae la ( the first app l i can t ' s m o t h e r ) , t he r ight to possess, use a n d enjoy 

h e r p e e r a g e s was t r a n s m i t t e d a u t o m a t i c a l l y to D o ñ a Rafae la . D o ñ a 

Rafae la d ied on 15 O c t o b e r 1982. U n d e r the succession c h a r t e r s he r 

p e e r a g e s were i nhe r i t ed by the first app l i can t ' s y o u n g e r b r o t h e r . T h e 

first app l ican t did not accept t he provisions of t he c h a r t e r s and m a d e an 

app l i ca t ion for jud ic ia l review to first-instance j u d g e no . 51 of t h e M a d r i d 

C o u r t , a l leging in p a r t i c u l a r a violat ion of the pr inciple of non­

d i sc r imina t ion p roc la imed in Art ic le 14 of t he Span ish C o n s t i t u t i o n . O n 

23 May 1994 the f i rs t - ins tance judge d i smissed the appl ica t ion for review 

hold ing t h a t , whi le t h e S u p r e m e C o u r t had held in a decision t h a t since 

t he p r o m u l g a t i o n of t he Span i sh C o n s t i t u t i o n in 1978 it had been 

u n c o n s t i t u t i o n a l for m e n to be given p r e c e d e n c e over w o m e n in the 
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ord ina ry line of succession to nobil iary t i t les , t h a t decis ion a p p e a r e d to 
"con t r ad ic t the phi losophy and spirit of the C o n s t i t u t i o n a l C o u r t ' s sole 
j u d g m e n t on nobi l iary t i t les , which was del ivered on 24 May 1982". 

T h e first app l i can t a p p e a l e d aga ins t t h a t j u d g m e n t to t he M a d r i d 
Audiencia Provincial, which, in a n in te r locu to ry decision of 5 F e b r u a r y 
1996, dec ided to r e m i t a ques t i on to t he C o n s t i t u t i o n a l C o u r t conce rn ing 
the compat ib i l i ty of the provisions p r eced ing the C o n s t i t u t i o n es tab l i sh ing 
t h e p r e c e d e n c e of m a l e he i r s in t h e t r ansmis s ion of nobi l iary t i t les w i th 
t h e pr inc ip le of equa l i ty w i thou t d i sc r imina t ion on the g r o u n d of sex 
con t a ined in Art ic le 14 of the Span ish C o n s t i t u t i o n . 

T h e C o n s t i t u t i o n a l C o u r t dec l a red t h e issue of cons t i t u t iona l i t y 
admiss ib le in a decision of 26 M a r c h 1996 a n d c o m m u n i c a t e d it to t he 
S t a t e ins t i tu t ions p resc r ibed in sect ion 37(2) of t he I n s t i t u t i o n a l Act on 
t he C o n s t i t u t i o n a l C o u r t . In connec t ion wi th those p roceed ings , t he 
P re s iden t of the Na t iona l Assembly informed the C o n s t i t u t i o n a l C o u r t 
t h a t t he p res id ing office of the Assembly had dec ided not to submi t any 
obse rva t ions . T h e P r e s i d e n t of the S e n a t e ind ica ted t h a t t he S e n a t e 
i n t e n d e d to t ake pa r t in t he p roceed ings and offered his a s s i s t ance . O n 
t h e ins t ruc t ions of his supe r io r s , S t a t e Counse l a t t h e C o n s t i t u t i o n a l 
C o u r t r e q u e s t e d t h a t t he provisions of his tor ical law accord ing 
p r e c e d e n c e to m a l e he i r s be dec la red u n c o n s t i t u t i o n a l since they 
a m o u n t e d to d i s c r imina t i on on the g r o u n d of sex and were the re fo re 
incompa t ib l e wi th t he provisions of t h e C o n s t i t u t i o n of 1978 and , in 
pa r t i cu l a r , Ar t ic le 14 thereof . S t a t e C o u n s e l ' s Office m a d e submiss ions 
in favour of d i smiss ing the app l ica t ion on the g rounds t h a t t h e r e had 
been a p rocedu ra l defect a n d t h a t it was manifes t ly un founded . 

In a decis ion of 3 J u l y 1997, the C o n s t i t u t i o n a l C o u r t , s i t t ing as a full 
cour t , held tha t t he r e l evan t provis ions were not c o n t r a r y to Art ic le 14 of 
t he C o n s t i t u t i o n . T h o s e provisions were sect ion 1 of the Law of 4 M a y 1948 
and sect ion 13 of t he Law of 11 O c t o b e r 1820, which dec la red t he his tor ical 
law appl icab le , and , in pa r t i cu l a r , Law no. 2 of T i t l e X V of P a r t (Partida) II 
of 1265, from which the ru le t h a t ma le s were to be given p recedence over 
females in t he t r ansmi s s ion on d e a t h of nobi l iary t i t les der ived. In its 
decis ion, t h e C o n s t i t u t i o n a l C o u r t dec l a r ed inter alia: 

"... T h e d is t inct ion on the g r o u n d of s ex e s t a b l i s h e d by the a f o r e m e n t i o n e d provis ion 

[Law of T i t l e X V of Part II] is now only o f purely symbol ic va lue , s ince it n o longer has 

any s u b s t a n t i v e c o n t e n t wi th in our lega l order. O n the contrary, the social and lega l 

v a l u e s enshr ined in our C o n s t i t u t i o n and which , therefore , are fully appl icable today 

would necessar i ly c o m e into play if the legal d i s t inc t ion had a s u b s t a n t i v e c o n t e n t , 

which it cer ta in ly does not here ... 

Final ly, it is appropr ia te to add a further cons iderat ion: p e e r a g e s are now pas sed o n as 

they s tand by succes s ion . In most ins tances , these are t i t les that w e r e a t t r ibuted under 

the Old R e g i m e and w e r e de f ined in the historical past to which , precise ly , they now 

refer ... T h u s , the legal rule g o v e r n i n g the ir t ransmis s ion on d e a t h has , w i th t i m e , i t se l f 



DE LA CIERVA OSORIO DE MOSCOSO AND OTHERS v. SPAIN DECISION 491 

b e c o m e an inherent f ea ture of nobi l iary t i t les acqu ired by success ion . T h e s a m e appl ies 

to the t i t les that w e r e a t t r ibute d u n d e r the Liberal S ta te - inc luding those a t t r i buted 

recent ly - w h o s e t r a n s m i s s i o n by success ion will c o n t i n u e to be g o v e r n e d by the 

prescr ipt ions of the royal grant . Accordingly , it wou ld be paradoxica l if a p e e r a g e could 

be acqu ired by succes s ion not , as historical pract ice d i c t a t e s , on the basis of the cr i ter ia 

w h i c h g o v e r n e d previous t r a n s m i s s i o n s , but of o ther cr i ter ia , s ince that would a m o u n t to 

ascr ib ing the va lues and principles e n s h r i n e d in the C o n s t i t u t i o n , and w h i c h today have 

a subs tant ive c o n t e n t w i th in our legal order, to s o m e t h i n g w h i c h , b e c a u s e of i ts symbol ic 

nature , d o e s not have such c o n t e n t . 

... If the nobi l iary t i t le is not d i s cr iminatory and, there fore , not u n c o n s t i t u t i o n a l , the 

p r e c e d e n c e [g iven to the m a l e over the f e m a l e l ine] is not e i ther . In o t h e r words , s ince it 

is a c c e p t e d that p e e r a g e s are c o n s i s t e n t w i th the C o n s t i t u t i o n o w i n g to the ir pure ly 

honorary na ture and their p u r p o s e , which is to k e e p al ive the historic m e m o r y of their 

grant , a specif ic e l e m e n t of that ins t i tu t ion - the ru les g o v e r n i n g the ir t r a n s m i s s i o n o n 

d e a t h - cannot be r e g a r d e d as b e i n g e x e m p t from the condi t ions laid down in the royal 

charter of grants . 

... All of the f o r e g o i n g l eads the Court to hold, finally, that the historic l eg i s la t ion 

appl icable to the lawful s u c c e s s i o n to p e e r a g e s and, in part icular , Law no. 2 of T i t l e X V 

of Part [II] , w h i c h is the source o f the rule or cr i ter ion that m a l e he irs should take 

p r e c e d e n c e over f e m a l e heirs of equa l l ine and d e g r e e and is appl icable by virtue of 

s ec t ion 13 o f the Law of 11 O c t o b e r 1820 and s e c t i o n 1 of the Law o f 4 M a y 1948, is not 

contrary to Art ic le 14 of the Spani sh C o n s t i t u t i o n . It is therefore neces sary to a n s w e r the 

q u e s t i o n w h e t h e r the provis ions are uncons t i tu t iona l in the nega t ive ..." 

T h r e e of t he C o n s t i t u t i o n a l C o u r t j u d g e s de l ivered a d i s sen t ing 
opinion. 

Following t h a t ru l ing , t he M a d r i d Audiencia Provincial, in a decis ion of 
27 O c t o b e r 1997 served on the first app l i can t on 5 N o v e m b e r 1997, 
d ismissed the appea l and uphe ld the i m p u g n e d j u d g m e n t on t he basis of 
the C o n s t i t u t i o n a l C o u r t ' s ru l ing . 

2. Application no. 41503/98 

T h e second app l ican t is t he e ldest d a u g h t e r of D o n J o a q u í n F e r n á n d e z 
de C ó r d o b a y Fr igola . Fol lowing the l a t t e r ' s d e a t h on 6 N o v e m b e r 1988, she 
b r o u g h t an ac t ion aga ins t he r y o u n g e r b r o t h e r before Seville first-instance 
j u d g e no. 3. She sought a n o rde r g r a n t i n g h e r t h e possession, use and 
en joyment of t he nobi l iary t i t les of M a r q u i s e of Min ta lvo and M a r q u i s e of 
Zugas t i , a l leg ing in p a r t i c u l a r t ha t t h e r e h a d b e e n a violat ion of t he non­
d i sc r imina t ion pr inc ip le set out in Art ic le 14 of t he Span i sh C o n s t i t u t i o n . 
O n 17 J a n u a r y 1992 the first-instance j u d g e found in favour of the second 
appl ican t and dec la red t h a t , as t he e ldest child, she had a pr ior r ight to the 
a f o r e m e n t i o n e d t i t les . H e based his decis ion on the S u p r e m e C o u r t ' s 
se t t l ed case- law t h a t since t he e n t r y in to force of t he Span i sh C o n s t i t u t i o n 
t he p r e c e d e n c e given to ma le s , even younge r m a l e s , over females , was 
d i sc r imina to ry such t h a t as from t h a t point , succession to nobi l iary t i t les 
had to be d e t e r m i n e d on the basis of p r i m o g e n i t u r e , not p a t r i l i n e a g e . 
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T h e second app l i can t ' s b r o t h e r a p p e a l e d to t he Seville Audiencia 
Provincial, which on 15 Ju ly 1993 uphe ld the i m p u g n e d j u d g m e n t . H e t h e n 
a p p e a l e d on poin ts of law to the S u p r e m e C o u r t which, before giving its 
decis ion, dec ided to awai t the o u t c o m e of the cons t i tu t iona l appea l t h e n 
p e n d i n g before the C o n s t i t u t i o n a l C o u r t in the p roceed ings conce rn ing 
the first app l i can t (appl ica t ion no. 41127/98 above) . O n 13 D e c e m b e r 
1997 the S u p r e m e C o u r t o v e r t u r n e d the j u d g m e n t of t h e Audiencia 
Provincial and d ismissed the second app l i can t ' s c la im on t h e basis of t he 
C o n s t i t u t i o n a l C o u r t ' s decis ion of 3 J u l y 1997. T h e second app l ican t 
lodged an amparo appea l re lying on Art ic les 14 a n d 24 of t he C o n s t i t u t i o n , 
Art ic le 6 § 1 of t he Conven t ion and Art ic le 1 of Protocol No. 1. T h a t appea l 
was d i smissed by the C o n s t i t u t i o n a l C o u r t on 1 April 1998. 

3. Application no. 41717/98 

T h e th i rd app l ican t is t he e ldest d a u g h t e r of Don Lorenzo Roca Agui re 
M i r a m o n . Fol lowing the l a t t e r ' s d e a t h on 26 M a y 1986, the th i rd app l ican t 
b r o u g h t a n ac t ion before M a l a g a first-instance j u d g e no. 7 aga ins t he r 
y o u n g e r b r o t h e r a n d a th i rd pa r ty for a dec l a r a t i on conce rn ing 
e n t i t l e m e n t to the possession, use a n d en joymen t of the nobi l iary t i t le of 
M a r q u i s e of T o r r e Miizquiz . O n 20 N o v e m b e r 1992, re lying on the case-
law of the S u p r e m e C o u r t , t he first-instance j u d g e found in favour of t he 
th i rd app l ican t and dec la red t h a t , as the e ldest child, she had a pr ior r ight 
to t he p e e r a g e conce rned . T h e th i rd app l i can t ' s b r o t h e r a p p e a l e d to the 
M a l a g a Audiencia Provincial, which on 9 F e b r u a r y 1994 d ismissed his 
appea l . H e t h e n a p p e a l e d on poin ts of law to t he S u p r e m e C o u r t which, 
before giving its decision, dec ided to awai t the o u t c o m e of the 
cons t i t u t i ona l appea l which was p e n d i n g before the C o n s t i t u t i o n a l C o u r t 
in the p roceed ings conce rn ing the first app l i can t (appl ica t ion no. 41127/98 
above) . O n 11 D e c e m b e r 1997 the S u p r e m e C o u r t o v e r t u r n e d the 
j u d g m e n t of the Audiencia Provincial a n d d i smissed the th i rd app l i can t ' s 
claim on the basis of t he C o n s t i t u t i o n a l C o u r t ' s decis ion of 3 J u l y 1997. 
T h e th i rd appl ican t lodged an amparo appea l relying on Art ic les 14 a n d 24 
of t h e C o n s t i t u t i o n . 

4. Application no. 45726/99 

T h e four th app l i can t is t he e ldes t d a u g h t e r of D o n a M a r i a Ange les 
Cas t r i l lo San J u a n , M a r q u i s e of Vi l laverde de San Is idro. Fol lowing the 
d e a t h of t he M a r q u i s e on 24 A u g u s t 1988, t he four th app l ican t b r o u g h t 
a n ac t ion before Seville first-instance j u d g e no. 9 aga ins t her younge r 
b r o t h e r , laying c la im to h e r m o t h e r ' s p e e r a g e . O n 8 J u n e 1998 the first-
in s t ance j u d g e , re lying on the pr inciples e s t ab l i shed by the C o n s t i t u t i o n a l 
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C o u r t ' s decis ion of 3 J u l y 1997, d i smissed her act ion and gave pr io r i ty t o 
h e r y o u n g e r b r o t h e r ' s c la im to inher i t t he p e e r a g e . T h e four th appl ican t 
a p p e a l e d aga ins t t ha t j u d g m e n t a l t h o u g h she was a w a r e t h a t , in t he light 
of t he C o n s t i t u t i o n a l C o u r t ' s ru l ing , she has no prospect of success . 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

1. The Constitution of 1978 

A r t i c l e 14 

"Spaniards shall be equa l before the law and m a y not be d i s c r i m i n a t e d aga ins t in any 

way o n account of birth, race , s ex , re l ig ion, op in ion or any o t h e r cond i t ion or persona l or 

social c i r c u m s t a n c e . " 

A r t i c l e 18 

"The right to honour and to private and family life and the right to contro l use of one's 

l ikeness shall be p r o t e c t e d . 

2. Case-law of the Supreme Court 

Pr ior to the C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t of 3 Ju ly 1997, the 
S u p r e m e C o u r t had ru led on several occasions t h a t t he pr inc ip le tha t 
p r ecedence should be given to ma le hei rs for the t r ansmi s s ion of 
nobi l iary t i t les was d i s c r imina to ry and c o n t r a r y to Art ic le 14 of the 
Span i sh C o n s t i t u t i o n (see, for e x a m p l e , i ts decis ions of 20 J u n e 1987, 
28 Apri l 1989, 21 D e c e m b e r 1992, 24 J a n u a r y 1995 and 7 M a y 1996). 
Fol lowing the a f o r e m e n t i o n e d j u d g m e n t of the C o n s t i t u t i o n a l C o u r t , the 
S u p r e m e C o u r t a b a n d o n e d its case- law and held t h a t giving p r e c e d e n c e to 
ma le he i r s over female hei rs in the t r ansmis s ion of nobi l iary t i t les did not 
c o n t r a v e n e Art icle 14 of the C o n s t i t u t i o n . 

C O M P L A I N T S 

Relying on Ar t ic le 8 of t he C o n v e n t i o n , t he app l i can t s compla ined of a 
violat ion of the i r r ight to respec t for the i r p r iva te and family life. They 
s u b m i t t e d t h a t nobi l ia ry t i t les c o n s t i t u t e d t he h e r i t a g e of t he i r l ineage 's 
h o n o u r and a blood t ie wi th t he i r a s c e n d a n t s , a n d tha t t hey had been 
depr ived of those a t t r i b u t e s solely because they were females , not males . 
T h e y m a i n t a i n e d t h a t , for t he pu rposes of d e t e r m i n i n g r igh t s of 
succession to p e e r a g e s , it would be c o n t r a r y to Art ic le 8 of the 
Conven t i on to r e g a r d ma le blood t ies as having p r e c e d e n c e over female 
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blood t ies wi th in t he s a m e family. T h a t would a m o u n t to a ve r i t ab le 
in te r fe rence by the S t a t e in t he n o r m a l d e v e l o p m e n t of family life and to 
d i sc r imina t ion on the g r o u n d of sex. 

T h e app l i can t s also a l leged a violat ion of Art ic le 14 of t he Conven t i on 
t a k e n t o g e t h e r wi th Art ic le 8 in t h a t giving p recedence to ma le s in the 
t r ansmiss ion of p e e r a g e s a m o u n t e d to d i sc r imina t ion which p u r s u e d no 
l eg i t ima t e a im and was in any event d i s p r o p o r t i o n a t e . 

Rely ing on Art ic le 1 of Protocol No . 1, t he app l i can t s a r g u e d tha t t h e 
fact t h a t t hey had been depr ived of t he p e e r a g e s conce rned had infr inged 
the i r r igh t s to the peaceful en joyment of t he i r possess ions , w i thou t a n y 
r easonab le jus t i f ica t ion and wi thou t c o m p e n s a t i o n . T h e t i t les conce rned 
were not mere ly of h o n o r a r y value bu t also had a p e c u n i a r y va lue in t he 
form of, for e x a m p l e , social a d v a n t a g e s and inc reased p res t ige . 
F u r t h e r m o r e , asse t s , especial ly immovab le p rope r ty , from the family 
e s t a t e , f requent ly r eve r t ed in accordance wi th cus tom to t he ho lder of 
the p e e r a g e . 

T h e app l i can t s a l leged, lastly, t h a t t h e r e had been a violat ion of 
Art ic le 14 of t h e Conven t i on t a k e n t o g e t h e r wi th Art ic le 1 of Protocol 
No . 1, as they r e g a r d e d t hemse lves as hav ing been t r e a t e d less favourably 
wi thou t any r ea sonab l e jus t i f ica t ion . 

P R O C E D U R E 

T h e first t h r e e appl ica t ions were lodged wi th t he E u r o p e a n 
C o m m i s s i o n of H u m a n Righ t s on 30 Apri l , 2 J u n e and 10 J u n e 1998 
respect ively. T h e y were r e g i s t e r e d on 5 May , 5 J u n e and 16 J u n e 1998 
respect ively. 

P u r s u a n t to Art ic le 5 § 2 of Protocol No. 11, they were t r a n s f e r r e d to t he 
C o u r t on 1 N o v e m b e r 1998, w h e n t h a t i n s t r u m e n t c a m e in to force. 

T h e four th appl ica t ion was lodged wi th the C o u r t on 4 D e c e m b e r 1998 
a n d r eg i s t e r ed on 28 J a n u a r y 1999. 

O n 2 M a r c h 1999 the C o u r t dec ided to jo in t he four app l ica t ions and to 
c o m m u n i c a t e t h e m to t he G o v e r n m e n t , w h o m it invi ted to lodge 
obse rva t ions in wr i t i ng on the i r admiss ib i l i ty and m e r i t s . 

T h e G o v e r n m e n t lodged t he i r observa t ions on 28 J u n e 1999 and 
27 S e p t e m b e r 1999, af ter be ing g r a n t e d an ex tens ion to t he t i m e init ial ly 
al lowed. T h e app l i can t s rep l ied on 6 S e p t e m b e r 1999 a n d 8 O c t o b e r 1999. 

T H E L A W 

As a p r e l i m i n a r y poin t , t he G o v e r n m e n t ra ised an object ion t h a t 
app l ica t ions nos. 41127/98 a n d 45726/99 w e r e defect ive in t h a t d o m e s t i c 
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r e m e d i e s had not b e e n e x h a u s t e d , since the app l i can t s conce rned h a d 
r e m e d i e s avai lable to t h e m , no tab ly before t he C o n s t i t u t i o n a l C o u r t . 
T h e y added t h a t t he four app l i can t s had rel ied in the i r d o m e s t i c act ions 
on Ar t ic les 14 (non-d i sc r imina t ion pr inc ip le) a n d 24 ( r ight to a fair 
hea r ing ) of t he Span i sh C o n s t i t u t i o n , bu t not on Ar t ic le IB, which 
p ro t ec t ed the r igh t to p r iva te life a n d was t he p e n d a n t to Art ic le 8 of t he 
Conven t ion . 

T h e app l i can t s c o n t e s t e d t he G o v e r n m e n t ' s a r g u m e n t . T h e y s u b m i t t e d 
tha t in the light of t he posi t ion t a k e n by the C o n s t i t u t i o n a l C o u r t on t h a t 
subject in its j u d g m e n t of 3 J u l y 1997, t h e r e m e d i e s r e f e r r ed to by t he 
G o v e r n m e n t were b o u n d to fail. 

T h e C o u r t cons iders t h a t it is u n n e c e s s a r y to ru le on t he issue of 
w h e t h e r t h e app l i can t s have e x h a u s t e d d o m e s t i c r e m e d i e s as it finds tha t 
t he appl ica t ions a re inadmiss ib le for t he following r ea sons . 

1. T h e app l i can t s s u b m i t t e d , firstly, t h a t it was c o n t r a r y to Art ic le 8 of 
the Conven t i on to r e g a r d male blood ties as h a v i n g p r e c e d e n c e over 
female blood ties wi th in t he s a m e family. T h e y a r g u e d t h a t tha t 
a m o u n t e d to a ve r i t ab le in te r fe rence by t h e S t a t e in t he n o r m a l 
d e v e l o p m e n t of family life and to a d i sc r imina t ion based on sex. 

Art ic le 8 of the Conven t i on r eads as follows: 

"1 . Everyone has the right to respect for his private and fami ly life, his h o m e and his 

c o r r e s p o n d e n c e . 

2. T h e r e shall be no in ter ference bv a public author i ty wi th the exerc i se of th is right 

except such as is in accordance wi th the law and is neces sary in a d e m o c r a t i c soc ie ty in 

the in teres t s of na t iona l securi ty , public safety or the e c o n o m i c w e l l - b e i n g of the 

country, for the prevent ion of d i sorder or cr ime , for the protec t ion of h e a l t h or morals , 

or for the protec t ion of the r ights and f r e e d o m s of o thers ." 

T h e G o v e r n m e n t ra ised a n object ion t h a t t he compla in t was 
incompa t ib le ratione materiae wi th t he provisions of the Conven t ion . 
Iden t i ty wi th a family was expressed t h r o u g h the s u r n a m e and not 
t h r o u g h a nobi l iary t i t le . T h a t was m a d e c lear by sec t ion 53 of the Law on 
t h e Civil Reg i s t e r , which provided s t a t u t o r y p ro tec t ion for s u r n a m e s . A 
pe r son ' s s u r n a m e and first n a m e s , which were ind i spu tab ly e l e m e n t s of 
t h e r igh t to r e spec t for p r iva te a n d family life, could not be confused wi th a 
nobi l iary t i t le . As r e g a r d s t he app l i can t s ' a r g u m e n t t h a t a pee rage 
conce rned a pe r son ' s d igni ty , t he G o v e r n m e n t , r e fe r r ing to t he Universa l 
Dec l a r a t i on of H u m a n Righ t s - Ar t ic le 1 of which es tab l i shes t he principle 
of equa l i ty b e t w e e n h u m a n be ings , who a re born free and equa l in dignity 
a n d r igh ts - c o n t e n d e d tha t it would be u n a c c e p t a b l e for one g r o u p of 
peop le to be cons ide red m o r e dignified t h a n o t h e r s as a resu l t of pu re 
biological acc ident . P e e r a g e s could not be accep ted wi th in society unless 
they were seen pure ly as "nomina honoris" be long ing to a " res idual 
i n s t i t u t i on" of the Old R e g i m e whose recogni t ion by some S t a t e s was due 
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solely to the fact t h a t they were a his tor ic ins t i tu t ion . It would be c o n t r a r y to 
the pr inc ip le of t he universa l i ty a n d equa l i ty of h u m a n r igh t s to r ega rd 
en joyment of a nobi l iary t i t le as a r ight to respec t for pr iva te a n d family life. 

T h e app l i can t s observed t h a t Rule 135 of t he Civil Reg i s t e r Rules laid 
down t h a t t he t i t les of nobles a n d d ign i t a r i e s would be e n t e r e d on the civil 
reg i s te r . T h u s , holders of a nobi l iary t i t le could e n t e r t h a t t i t le on the civil 
r eg i s t e r as an add i t iona l e l e m e n t identifying and l inking the ho lder wi th 
t he founder ' s l ineage for t r ansmi s s ion to fu ture g e n e r a t i o n s . 
F u r t h e r m o r e , whi le it was t r u e t h a t " t he en joyment of a nobi l iary t i t l e " 
did not c o n s t i t u t e a h u m a n r igh t , once a pe r son ' s r ight to use t he t i t le 
h a d been recognised , it necessar i ly c o n c e r n e d Art ic le 8 of the Conven t i on 
since it c o n s t i t u t e d an e l e m e n t of ident i f icat ion of the ho lder of t he r ight 
wi th t he i r p a r e n t s , t he i r l ineage a n d the i r ances to r s , one t h a t was not 
u n c o n n e c t e d wi th t he ho lder ' s family life. C o n s e q u e n t l y t he ho lder could 
not be subjec ted to d i sc r imina t ion on the g r o u n d of sex. T h e app l i can t s 
s u b m i t t e d t h a t they had been d ispossessed of pa r t of t he i r social, 
cu l tu ra l , family and physical links wi th t he i r deceased fa the r s a n d 
ances to r s solely on biological g r o u n d s , n a m e l y t he fact t h a t they had 
been bo rn female . 

T h e C o u r t m u s t firstly e x a m i n e w h e t h e r t he app l i c an t s ' compla in t 
comes wi th in t he scope of Art ic le 8 of t he Conven t ion . 

T h e C o u r t observes , firstly, t h a t it has on a n u m b e r of occasions held 
t h a t d i spu t e s r e l a t i ng to indiv iduals ' s u r n a m e s and first n a m e s c o m e 
wi thin Art ic le 8 of t he Conven t i on . A l t h o u g h t h a t Art ic le does not 
con ta in any explicit provisions on n a m e s , as a m e a n s of pe rsona l 
ident i f icat ion a n d of l inking to a family, a pe rson ' s n a m e none the l e s s 
concerns his or he r p r iva te and family life (see, mutatis mutandis, t h e 
following j u d g m e n t s : B u r g h a r t z v. Swi tze r l and of 22 F e b r u a r y 1994, 
Series A no. 280-B, p . 28 , § 24; S t j e rna v. F in land of 25 N o v e m b e r 1994, 
Ser ies A no. 299-B, p. 60, § 37; a n d Guil lot v. F r a n c e of 24 O c t o b e r 1996, 
Reports of Judgments and Decisions 1996-V, pp. 1602-03, § 21) . In t he in s t an t 
case , however , t he C o u r t notes t h a t t he decis ions in issue did not conce rn a 
d i spu t e over t he s u r n a m e s or first n a m e s of t he app l i can t s ; t he case- law 
ci ted above is t hus inappl icable . T h e fact t h a t a nobi l iary t i t le m a y be 
e n t e r e d on the civil r eg i s t e r as a n i t e m of add i t iona l in fo rma t ion 
faci l i ta t ing t he ident i f icat ion of the p e r s o n conce rned c a n n o t suffice to 
br ing the d e b a t e wi th in t he scope of Art ic le 8. 

T h e C o u r t concludes t h a t the a p p l i c a n t s ' compla in t canno t be r e g a r d e d 
as c o m i n g wi th in the scope of app l ica t ion of Art ic le 8 of t he Conven t i on . It 
follows t h a t , in accordance wi th Art ic le 35 §§ 3 a n d 4 of t he C o n v e n t i o n , 
this p a r t of the appl ica t ions m u s t be d ismissed as be ing incompa t ib l e 
ratione materiae wi th the Conven t i on provision rel ied on. 

2. T h e app l i can t s also a l leged a violat ion of Art ic le 14 of t h e 
C o n v e n t i o n t a k e n t o g e t h e r wi th Ar t ic le 8 in t h a t giving p recedence to 
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males in t he t r a n s m i s s i o n of p e e r a g e s a m o u n t e d to d i sc r imina t ion which 
p u r s u e d no l eg i t ima te a im and was in any event d i s p r o p o r t i o n a t e . 

Ar t ic le 14 r e a d s as follows: 

"The e n j o y m e n t o f the rights and f r e e d o m s set forth in [ the ] C o n v e n t i o n shall be 

s e c u r e d wi thout d i s cr iminat ion on any ground such as s e x , race, co lour , l a n g u a g e , 

re l ig ion , pol it ical or o t h e r op in ion , nat ional or social or ig in , assoc ia t ion w i th a nat ional 

minor i ty , property , b ir th or o ther s t a t u s . " 

T h e C o u r t r e i t e r a t e s t h a t Art ic le 14 conce rns only d i sc r imina t ion 
affecting the r igh t s a n d f reedoms g u a r a n t e e d by the Conven t i on and its 
Protocols . It has found t h a t t he a p p l i c a n t s ' compla in t u n d e r Art ic le 8 is 
i ncompa t ib l e wi th t he Conven t i on ratione materiae. Accordingly , the 
compla in t u n d e r Art ic le 14 t a k e n t o g e t h e r wi th Art ic le 8 is likewise 
i ncompa t ib l e ratione materiae wi th t he provisions of the C o n v e n t i o n for the 
pu rposes of Art ic le 35 § 3 of t he Conven t i on . 

3. Re ly ing on Art ic le 1 of Protocol No. 1, t he app l i can t s a r g u e d t h a t the 
fact t h a t t hey had been depr ived of the p e e r a g e s conce rned had infr inged 
the i r r igh t to t he peaceful en joyment of the i r possess ions , w i thou t any 
r easonab le jus t i f ica t ion and wi thou t c o m p e n s a t i o n . T h e t i t les concerned 
h a d not been mere ly of honora ry va lue bu t also had a pecun ia ry va lue , for 
e x a m p l e in t h e form of social a d v a n t a g e s a n d inc reased p res t ige . 
F u r t h e r m o r e , asse t s from the family e s t a t e , especial ly immovab le 
p rope r ty , f requent ly r eve r t ed to the holder of the p e e r a g e by cus tom. 
T h e app l i can t s a l leged, lastly, t ha t t h e r e had b e e n a viola t ion of Art ic le 14 
of t he Conven t i on t a k e n t o g e t h e r wi th Art ic le 1 of Protocol No . 1, as they 
r e g a r d e d themse lves as hav ing received less favourable t r e a t m e n t w i thou t 
any r ea sonab l e jus t i f ica t ion . 

Art ic le 1 of Protocol No. 1 r eads as follows: 

"Every natura l or legal person is e n t i t l e d to the peaceful e n j o y m e n t of his possess ions . 

N o one shall be depr ived of his posses s ions except in the publ ic in teres t and subject to 

the condi t ions provided for by law and by the g e n e r a l principles of in ternat iona l law. 

T h e p r e c e d i n g provis ions shall not , however , in any way impair the right of a S l a t e to 

enforce such laws as it d e e m s n e c e s s a r y to contro l the use of property in accordance wi th 

t h e g e n e r a l in teres t or to s ecure the p a y m e n t of t a x e s or o t h e r c o n t r i b u t i o n s or pena l t i e s ." 

T h e G o v e r n m e n t c o n t e n d e d firstly tha t nobi l iary t i t les could not be the 
subject m a t t e r of c o m m e r c i a l t r a n s a c t i o n s and a d d e d t h a t the app l ican t s 
had not ident if ied any pecun ia ry aspect to the p e e r a g e s . As r e g a r d s the 
a r g u m e n t t h a t a p e e r a g e c o n s t i t u t e s a social a d v a n t a g e , t h a t a d v a n t a g e 
could not be r e g a r d e d as a possess ion wi th in t he m e a n i n g of the 
Conven t ion . As r e g a r d s the c o m m e r c i a l use of t he t i t les , t he G o v e r n m e n t 
no ted t h a t the Conven t i on p r o t e c t e d conc re t e , not a b s t r a c t , r igh t s and none 
of t h e app l i can t s had p roduced any evidence of a n y c o n t r a c t in which the 
p e e r a g e s conce rned h a d been the subject m a t t e r of c o m m e r c i a l deal ings . 
As p e e r a g e s w e r e by def ini t ion honora ry , t hey could not come wi th in the 
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scope of appl ica t ion of Art ic le 1 of Protocol No. 1. T h e G o v e r n m e n t 
conc luded by s u b m i t t i n g t h a t t he compla in t fell ou ts ide t he scope of t h e 
provision rel ied on. 

T h e app l i can t s c o n t e n d e d t h a t in a coun t ry which, like Spain , recognises , 
r egu l a t e s , p ro tec t s and g r a n t s nobil iary t i t les , such t i t les a r e ind i spu tab ly 
perce ived as confe r r ing a social a d v a n t a g e . As for t h e c o m m e r c i a l 
exp lo i ta t ion of p e e r a g e s , t h a t was cons t an t p rac t i ce in Spain. O n tha t 
poin t , the app l i can t s r e fe r red to t he wel l -known c o m m e r c i a l explo i ta t ion 
of p e e r a g e s in t he wines and spi r i t s sector , w h e r e they served as 
t r a d e m a r k s . U l t i m a t e l y , t he c o m m e r c i a l , social a n d h o n o r a r y use of a 
nobi l iary t i t le was an in tegra l p a r t of t he e s t a t e of the pe r son enjoying it, 
such t h a t Ar t ic le 1 of Protocol No. 1 was ind i spu tab ly appl icable . 

T h e C o u r t r e i t e r a t e s t h a t u n d e r its case- law the Ar t ic le rel ied upon 
does no m o r e t h a n e n s h r i n e t he r ight of everyone to t he peaceful 
en joyment of "h i s " possess ions . C o n s e q u e n t l y , it appl ies only to a 
pe r son ' s ex i s t ing possess ions a n d docs not g u a r a n t e e the r ight to acqu i re 
possess ions w h e t h e r on in tes tacy or t h r o u g h vo lun t a ry disposi t ions (see, 
mutatis mutandis, t he M a r c k x v. Be lg ium j u d g m e n t of 13 J u n e 1979, Ser ies 
A no. 3 1 , p . 23 , § 50, a n d the V a n de r Musse le v. Be lg ium j u d g m e n t of 
23 N o v e m b e r 1983, Ser ies A no. 70, p. 23, § 48) . 

F u r t h e r m o r e , while a l eg i t ima t e expec t a t ion of acqu i r ing p rope r ty m a y 
in c e r t a i n in s t ances be e q u a t e d to a "possess ion" wi th in the m e a n i n g of 
p a r a g r a p h 1 of Art ic le 1, such an expec t a t ion is always d e p e n d e n t on t he 
c o m m i t m e n t of a th i rd pa r ty ; t h a t is the case , for e x a m p l e , wi th the 
g r a n t i n g of a c o m m e r c i a l o p e r a t i n g licence by the a u t h o r i t i e s (see t he 
P ine Val ley D e v e l o p m e n t s Ltd a n d O t h e r s v. I r e l and j u d g m e n t of 
29 N o v e m b e r 1991, Ser ies A no. 222, p . 23, § 5 1 , and the T r e T r a k t o r e r 
AB v. Sweden j u d g m e n t of 7 J u l y 1989, Ser ies A no. 159, p. 22, § 55). 

T h e C o u r t cons iders t h a t a nobi l iary t i t le c a n n o t , as such , be r e g a r d e d 
as a m o u n t i n g to a "possess ion" wi th in the m e a n i n g of tha t provision. In 
g e n e r a l , t he s a m e appl ies to a m e r e hope of be ing able to exploit such a 
t i t le commerc ia l ly , for e x a m p l e as a t r a d e m a r k . Since in the i n s t an t case 
t he app l i can t s a r e u n a b l e to asse r t t he r ight to use t he nobi l iary t i t les 
conce rned , a fortiori, t hey canno t c la im any l eg i t ima t e expec t a t i on 
conce rn ing the c o m m e r c i a l exp lo i t a t ion of those t i t les . In these 
c i r c u m s t a n c e s a n d in acco rdance wi th Art ic le 35 § 3 of t he Conven t ion , 
t he C o u r t cons iders t h a t t he a p p l i c a n t s ' c o m p l a i n t s u n d e r Art ic le 1 of 
Protocol No. 1 t a k e n a lone a n d u n d e r Art ic le 14 of t he Conven t i on t a k e n 
t o g e t h e r wi th Art ic le 1 of Protocol No. 1 m u s t be d i smissed as be ing 
incompa t ib l e ratione materiae wi th those provisions. 

For these r easons , t he C o u r t u n a n i m o u s l y 

Declares the app l ica t ions inadmiss ib le . 
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S O M M A I R E ' 

Application du principe de la primauté de l'héritier homme sur la femme 
dans la transmission des titres nobiliaires 

Article 8 

Vie privée et familiale - Champ d'application de l'article 8- Titres nobiliaires non assimilables 

aux nom et prénoms d'une personne - Litige relatif à des titres nobiliaires échappant au champ 

d'application de l'article 8 

Article 1 du Protocole n" 1, pris isolément et en combinaison avec l'article 14 
de la Convention 

Biens - Absence d'un droit d'acquérir des biens par voie de succession - Espérance légitime 

d'acquérir un bien - Titres nobiliaires - Espérance de l'exploitation commerciale d'un litre 

nobiliaire dont on n 'est pas titulaire 

* 
* * 

Les requérantes sont quatre lilies aînées de familles aristocratiques espagnoles. 
Au décès de leurs ascendants, les titres nobiliaires dont ils étaient titulaires 
furent transmis aux frères cadets des requérantes. La première requérante 
introduisit un recours auprès du juge de première instance en alléguant 
notamment la violation du principe de non-discrimination proclamé par la 
Constitution espagnole. Son recours étant rejeté, elle interjeta appel de ce 
jugement auprès de VAudiencia Provincial qui décida de saisir le Tribunal 
constitutionnel d'une question relative à la constitutionnalité des dispositions 
antérieures à la Constitution et établissant la primauté de l'héritier de sexe 
masculin dans la transmission des titres nobiliaires. Le Tribunal constitutionnel, 
en formation plénière, estima que ces dispositions n'étaient pas contraires à la 
Constitution. Se fondant sur cet arrêt du Tribunal constitutionnel, VAudiencia 
Provincial rejeta l'appel de la première requérante. Les recours des trois autres 
requérantes furent rejetés en application de ce même arrêt du Tribunal 
constitutionnel. 

1. Article 8, pris isolément et en combinaison avec l'article 14 : si la Cour a estimé 
à plusieurs reprises que les contestations relatives aux noms et prénoms des 
personnes physiques relèvent de l'article 8 en ce qu'ils concernent la vie privée et 
familiale des personnes physiques, en l'espèce les décisions litigieuses n'ont pas 
trait à une quelconque dispute concernant les noms ou prénoms des requérantes. 
En outre, le fait que le titre nobiliaire puisse être mentionné au registre civil en 
tant qu'information complétive propre à mieux constater l'identité de la personne 

1. R é d i g é par le gref fe , il ne lie pas la Cour . 
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qui y est inscrite ne saurait suffire à faire entrer le débat sur le terrain de 
l'article 8 : incompatibilité tallone material. 
2. Article 1 du Protocole n" 1, pris isolément et en combinaison avec l'article 14 de 
la Convention : un titre nobiliaire ne saurait être considéré comme constituant, en 
tant que tel, un « bien » au sens de l'article 1 du Protocole n" 1. En général, il en ira 
de même avec la simple espérance de son exploitation commerciale. Or, en 
l'espèce, les requérantes, ne pouvant se prévaloir d'être titulaires du droit de 
porter les titres nobiliaires en question, elles ne sauraient, a fortiori, revendiquer 
une quelconque espérance légitime sur leur exploitation commerciale : 
incompatibilité ratione materiae. 

Jurisprudence citée par la Cour 

Marckx c. Belgique, arrêt du 13 juin 1979, série A n" 31 
Van der Mussele c. Belgique, arrêt du 23 novembre 1983, série A n" 70 
Tre Traklòrer AB c. Suède, arrêt du 7 juillet 1989, série An" 159 
Pine Valley Developments Ltd et autres c. Irlande, arrêt du 29 novembre 1991, 
série A n" 222 
Burghartz c. Suisse, arrêt du 22 février 1994, série A n" 280-B 
Stjerna c. Finlande, arrêt du 25 novembre 1994, série A n" 299-B 
Guillot c. France, arrêt du 24 octobre 1996, Recueil des arrêts et décisions 1996-V 
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(...) 

EN F A I T 

La p r e m i è r e r e q u é r a n t e [M""'Pilar de la C ie rva Osor io de Moscoso] est 

u n e r e s so r t i s s an t e espagnole née en 1922 et r é s idan t à L ina res (province 

de J a é n ) . 

La d e u x i è m e r e q u é r a n t e [M" u M a r í a de la Consolac ión F e r n a n d e z de 

C ó r d o b a ] est une r e s so r t i s san te espagnole née en 1942 et r és idan t à 

Séville. 

La t ro i s i ème r e q u é r a n t e [M"u' M a r í a Luisa T e r e s a Roca y F e r n a n d e z 

M i r a n d a ] est u n e r e s so r t i s san te espagnole née en 1948 et rés idant à 

P a m p e l u n e . 

La q u a t r i è m e r e q u é r a n t e [M""' C a r m e n O'Nei l l Cas t r i l lo ] est une 

r e s so r t i s san te espagnole née en 1920 et r és idan t à Séville. 

Devan t la C o u r , les r e q u é r a n t e s sont r e p r é s e n t é e s pa r M' R. Pelayo 

J i m é n e z , avocat au b a r r e a u de M a d r i d . 

Les faits de la cause , tels qu ' i l s ont é té exposés pa r les pa r t i e s , peuven t 

se r é s u m e r c o m m e suit . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

1. Circonstances propres à la requête n" 41127/98 

La p r e m i è r e r e q u é r a n t e est la n ièce d ' Isabel Oso r io de Moscoso y 

López, décédée le 31 d é c e m b r e 1981, et la fille de D o ñ a Rafae la Osor io 

de Moscoso y López. Elle a un frère cade t , D o n Rafael de la Cierva 

Osor io de Moscoso. L e u r t a n t e Isabel é ta i t t i t u l a i r e des t i t r e s nobi l ia i res 

de m a r q u i s e de M a i r e n a , comtesse de Arzacóyar et comtes se de C a r d o n a , 

ce d e r n i e r t i t r e e m p o r t a n t r a t t a c h e m e n t au corps des « G r a n d s 

d ' E s p a g n e », selon la décis ion du T r i b u n a l s u p r ê m e en d a t e du 23 j a n v i e r 

1987. 

A son décès , D o ñ a Isabel n 'ava i t ni d e s c e n d a n t s ni a s c e n d a n t s . Dès lors 

qu 'e l le n 'avai t c o m m e u n i q u e p a r e n t p a r voie co l la té ra le q u e sa s œ u r 

D o ñ a Rafae la , m è r e de la p r e m i è r e r e q u é r a n t e , le droi t de possession, 

d ' u sage et de j ou i s sance de ses t i t res nobi l ia i res se t r a n s m i t 

a u t o m a t i q u e m e n t à D o ñ a Rafae la . Celle-ci décéda le 15 oc tobre 1982. En 

ve r tu des c h a r t e s de succession, ses t i t r e s nobi l ia i res furen t t r a n s m i s au 

f rère cade t de la p r e m i è r e r e q u é r a n t e . En désaccord avec ces c h a r t e s , la 

p r e m i è r e r e q u é r a n t e in t rodu is i t un recours jud ic ia i r e a u p r è s du j u g e de 

p r e m i è r e in s t ance n° 51 de Madr id , a l l éguan t n o t a m m e n t la viola t ion du 

pr inc ipe de non-d i sc r imina t ion p roc l amé p a r l 'ar t icle 14 de la 

C o n s t i t u t i o n espagno le . P a r u n j u g e m e n t du 23 m a i 1994, le j u g e de 

p r e m i è r e in s t ance re j e t a le r ecours , e s t i m a n t q u e s'il y avait 
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effec t ivement u n e j u r i s p r u d e n c e du T r i b u n a l s u p r ê m e selon laquel le la 

p ré fé rence de l ' h o m m e sur la f e m m e dans la ligne r égu l i è r e de 

succession des t i t r e s nobi l ia i res é ta i t i ncons t i tu t ionne l l e à p a r t i r de la 

p r o m u l g a t i o n de la C o n s t i t u t i o n e spagno le en 1978, ce t t e j u r i s p r u d e n c e 

sembla i t « ê t r e en con t rad ic t ion avec la phi losophie et l 'espri t de l ' un ique 

a r r ê t r e n d u , le 24 ma i 1982, pa r le T r i b u n a l cons t i t u t i onne l en m a t i è r e de 

t i t res nobi l ia i res ». 

La p r e m i è r e r e q u é r a n t e in te r j e t a appe l de ce j u g e m e n t a u p r è s de 

Y Audiencia Provincial de M a d r i d qu i , pa r u n e décis ion avan t d i re droi t du 

5 février 1996, déc ida de saisir le T r i b u n a l cons t i t u t ionne l d ' une ques t i on 

c o n c e r n a n t la compat ib i l i t é des disposi t ions a n t é r i e u r e s à la C o n s t i t u t i o n 

é t ab l i s san t la p r i m a u t é de l 'hér i t i e r de sexe mascul in dans la t r a n s m i s s i o n 

des t i t res nobi l ia i res avec le p r inc ipe d ' éga l i t é sans d i sc r imina t ion à ra i son 

du sexe énoncé à l 'ar t ic le 14 de la C o n s t i t u t i o n espagnole . 

Le T r i b u n a l cons t i t u t ionne l déc l a r a recevable la ques t ion d ' incons t i -

t u t i o n n a l i t é p a r u n e décision du 26 m a r s 1996, puis la c o m m u n i q u a a u x 

in s t i t u t ions de l 'E ta t p révues à l 'ar t ic le 37 § 2 de la loi o r g a n i q u e du 

T r i b u n a l cons t i t u t i onne l . D a n s le cad re de ce t t e p r o c é d u r e , le p r é s iden t de 

la C h a m b r e des d é p u t é s informa le t r i buna l q u e le b u r e a u de l ' a s semblée 

avai t déc idé de ne pas p r é s e n t e r d 'obse rva t ions . Le p ré s iden t du Séna t 

i nd iqua q u e le S é n a t e n t e n d a i t pa r t i c ipe r à la p r o c é d u r e et offrit sa 

co l labora t ion . L 'avocat de l 'Eta t a u p r è s du T r i b u n a l cons t i t u t i onne l , 

su ivant les in s t ruc t ions reçues de ses s u p é r i e u r s , d e m a n d a q u e les 

d isposi t ions de droi t h i s to r ique d o n n a n t la p r i m a u t é aux hé r i t i e r s de sexe 

mascu l in soient déc l a rées incons t i tu t ionne l l e s c o m m e s e x u e l l e m e n t 

d i sc r imina to i r e s et donc i ncompa t ib l e s avec les d isposi t ions de la 

C o n s t i t u t i o n de 1978, n o t a m m e n t son ar t ic le 14. P o u r sa pa r t , le 

p r o c u r e u r g é n é r a l de l 'E ta t r equ i t le rejet de la d e m a n d e pour absence de 

l ég i t ima t ion processuel le et défau t man i fe s t e de f o n d e m e n t . 

P a r un a r r ê t du 3 ju i l le t 1997, le T r i b u n a l cons t i t u t i onne l , en fo rma t ion 

p lén iè re , e s t i m a q u e les disposi t ions l i t ig ieuses , à savoir les a r t ic les 1 de la 

loi d u 4 m a i 1948 et 13 de la loi du 11 oc tobre 1820 d é c l a r a n t d ' app l ica t ion 

le dro i t h i s to r ique et , en pa r t i cu l i e r , la loi 2 du t i t r e X V de la P a r t i e 

(Partida) II de 1265, d 'où résu l ta i t la p ré fé rence de l ' h o m m e sur la f e m m e 

en m a t i è r e de t r ansmi s s ion à cause de m o r t des t i t res nobi l ia i res , 

n ' é t a i e n t pas c o n t r a i r e s à l 'ar t ic le 14 de la C o n s t i t u t i o n . D a n s son a r r ê t , 

la h a u t e j u r id i c t ion déc la ra n o t a m m e n t : 

« (...) La d i s t inc t ion fondée sur le s e x e qu'é tabl i t la d i spos i t ion préc i t ée [loi du 

t i tre X V de la Part ie II] ne pos sède de nos jours q u ' u n e va leur p u r e m e n t s y m b o l i q u e , 

puisqu'e l l e n'a plus aucun c o n t e n u m a t é r i e l dans notre ordre j u r i d i q u e . A u contra i re , les 

va leurs soc ia les et j u r i d i q u e s c o n s a c r é e s par notre C o n s t i t u t i o n , qui sont donc 

aujourd'hui de p le ine appl icat ion , d é p l o i e r a i e n t n é c e s s a i r e m e n t leurs effets si l'on était 

face à u n e d i f férence l éga le ayant un c o n t e n u matér i e l , ce qui n'est c e r t a i n e m e n t pas le 

cas e n l ' e spèce (...) 
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A ce la il convient d'ajouter, en dern ier l i eu , u n e autre cons idéra t ion : les t i t res 

nobi l ia ires s 'acquièrent aujourd'hui tels q u e l s par voie succes sora l e . D a n s la major i té 

des cas , il s'agit d e t i tres a t t r ibues sous l 'Ancien R é g i m e , te ls qu'i ls ont é t é déf inis clans 

le pas sé h i s tor ique auque l ils font p r é c i s é m e n t ré férence aujourd'hui (...). Ains i , le 

r é g i m e légal de l eur t r a n s m i s s i o n post mortem a cons t i tué , au fil du t e m p s , un é l é m e n t 

inhérent a u x t i tres m ê m e s de nob le s se acqui s par voie successora le . Il en va de m ê m e 

des t i tres a t t r ibués sous l'Etat l ibéral - y compri s c e u x l 'ayant été à des d a t e s r é c e n t e s -

dont les t r a n s m i s s i o n s success ives c o n t i n u e r o n t d'obéir a u x prescr ipt ions de la 

c o n c e s s i o n royale. D è s lors, il serait paradoxa l que le t itre de noblesse pu i s se ê t r e 

acquis par voie succes sora l e n o n pas , s e lon la prat ique h i s tor ique , en fonct ion d e s 

cr i tères qui ont d é t e r m i n é les t r a n s m i s s i o n s a n t é r i e u r e s , mais se lon d'autres cr i tères . 

Car ce la reviendrai t à projeter des va leurs et pr inc ipes c o n s a c r é s par la C o n s t i t u t i o n , 

et qui p o s s è d e n t de nos j o u r s un c o n t e n u m a t é r i e l d a n s notre ordre j u r i d i q u e , sur 

q u e l q u e chose qui n'a pas s e m b l a b l e c o n t e n u , e n raison de son carac tère symbo l ique . 

(...) D è s lors q u e le t itre nobi l ia ire n'est pas d i scr iminato i re ni, partant , 

incons t i tu t ionne l , la préférence [de l ' h o m m e sur la f e m m e ] ne l'est pas non plus. En 

d'autres t e r m e s : pu isqu'es t a d m i s e la c o n s t i t u t i o n n a l i t é des t i tres nobi l ia ires en 

raison de leur nature p u r e m e n t honor i f ique et de l eur finalité, qui cons i s te à conserver 

vivant le souvenir h i s tor ique de leur a t tr ibut ion , on ne saurait cons idérer qu 'un é l é m e n t 

d é t e r m i n é de c e t t e ins t i tut ion - le r é g i m e de leur t r a n s m i s s i o n à c a u s e de mort - puisse 

d é r o g e r aux condi t ions é tab l i e s d a n s la char te royale de conces s ion . 

(...) T o u t ce qui v ient d'être e x p o s é a m è n e à cons idérer , en déf in i t ive , que la 

l ég i s la t ion h is tor ique appl icable à la succes s ion régul ière des t i tres nobi l ia ires et , e n 

part icul ier , la loi 2 du titre X V d e la Part ie [II] , d'où d é c o u l e la règ le ou le cr i tère de la 

pré férence de l ' h o m m e sur la f e m m e en éga l i té de l igne et de d e g r é , appl icable e n ver tu 

des art ic les 13 de la loi du 11 octobre 1820 et 1 de la loi du 4 mai 1948, n'est pas contraire 

à l 'article 14 de la C o n s t i t u t i o n e s p a g n o l e . Il y a donc l ieu de répondre par la néga t ive à 

la q u e s t i o n d ' incons t i tu t ionna l i t é (...) >> 

Tro i s m a g i s t r a t s du T r i b u n a l cons t i t u t i onne l é m i r e n t une opinion 

d i s s iden te . 

C o m m e sui te à ce t t e décis ion, {'Audiencia Provincial de Madr id , p a r un 

a r r ê t du 27 oc tobre 1997, notifié à la p r e m i è r e r e q u é r a n t e le 5 n o v e m b r e 

1997, r e j e t a l 'appel et conf i rma le j u g e m e n t e n t r e p r i s sur la base d e l ' a r rê t 

du T r i b u n a l cons t i t u t i onne l . 

2. Circonstances propres à la requête n" 41503/98 

La d e u x i è m e r e q u é r a n t e est la fille a înée de D o n J o a q u í n F e r n á n d e z de 

C ó r d o b a y Fr igola . A la su i te du décès de ce d e r n i e r le 6 n o v e m b r e 1988, 

elle saisi t le j u g e de p r e m i è r e i n s t ance n" 3 de Séville d ' une ac t ion con t re 

son frère cade t . Elle y sollicitait la possess ion, l 'usage et la j ou i s sance des 

t i t res nobi l ia i res de m a r q u i s de Min t a lvo et m a r q u i s de Z u g a s t i , en 

a l l éguan t n o t a m m e n t la violat ion du pr inc ipe de non-d i sc r imina t ion 

p r o c l a m é p a r l 'ar t icle 14 de la C o n s t i t u t i o n espagno le . Pa r un j u g e m e n t 

du 17 j a n v i e r 1992, le j u g e de p r e m i è r e in s t ance accueil l i t la d e m a n d e de 

la d e u x i è m e r e q u é r a n t e et déc l a r a son me i l l eu r d ro i t , en t a n t q u ' a î n é e , 
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aux t i t res nobi l ia i res p réc i t é s . Il fonda sa décision su r la j u r i s p r u d e n c e 

c o n s t a n t e du T r i b u n a l s u p r ê m e selon laque l le , p a r su i te de l ' en t r ée en 

v igueur de la C o n s t i t u t i o n espagnole , la p ré fé rence accordée à l ' h o m m e 

su r la f e m m e , m ê m e si le p r e m i e r é ta i t p u î n é , é ta i t d i s c r imina to i r e , de 

so r te q u ' à p a r t i r de l ' en t rée en v igueur de la C o n s t i t u t i o n , la succession 

aux t i t r e s nobi l ia i res devai t ê t r e régie selon le pr inc ipe de l 'a înesse et non 

selon celui de la p r i m a u t é du sexe mascu l in . 

Le f rère de la d e u x i è m e r e q u é r a n t e in te r j e t a appe l a u p r è s de 

Y Audiencia Provincial de Séville, qui , pa r un a r r ê t du 15 ju i l l e t 1993, 

conf i rma le j u g e m e n t e n t r e p r i s . Le frère de la d e u x i è m e r e q u é r a n t e 

fo rma un pourvoi en cassa t ion d e v a n t le T r i b u n a l s u p r ê m e , qui , avan t de 

s t a t u e r , a t t e n d i t le r é s u l t a t du recours en i ncons t i t u t i onna l i t é don t le 

T r i b u n a l cons t i t u t i onne l avai t é té saisi d a n s la p r o c é d u r e c o n c e r n a n t la 

p r e m i è r e r e q u é r a n t e ( r e q u ê t e n" 41127/98 c i -dessus) . P a r un a r r ê t du 

13 d é c e m b r e 1997, le T r i b u n a l s u p r ê m e cassa l ' a r rê t de YAudiencia 

Provincial et r e j e t a la d e m a n d e de la d e u x i è m e r e q u é r a n t e en fa isant 

appl ica t ion de la j u r i s p r u d e n c e issue de l ' a r rê t du T r i b u n a l 

cons t i t u t ionne l du 3 ju i l l e t 1997. La d e u x i è m e r e q u é r a n t e fo rma un 

recours d'amparo en i nvoquan t les a r t ic les 14 et 24 de la C o n s t i t u t i o n , 

l 'ar t ic le 6 § 1 de la Conven t i on et l 'ar t ic le 1 du Pro tocole n" 1. Elle en fut 

d é b o u t é e pa r le T r i b u n a l cons t i tu t ionne l le 1" avril 1998. 

3. Circonstances propres à la requête n" 41717/98 

L a t ro i s i ème r e q u é r a n t e est la fille a înée de D o n Lorenzo Roca Agu i r e 

M i r a m ó n . A la su i te du décès de ce d e r n i e r le 26 m a i 1986, elle saisit le 

j u g e de p r e m i è r e i n s t ance n" 7 de M a l a g a d ' une ac t ion di r igée con t r e son 

frère cade t et c o n t r e une t ierce p e r s o n n e et t e n d a n t à la d é t e r m i n a t i o n du 

t i tu la i re du droi t de posséder , u se r et j ou i r du t i t r e nobi l ia i re de m a r q u i s 

de T o r r e Múzqu iz . Pa r un j u g e m e n t du 20 n o v e m b r e 1992, le j u g e de 

p r e m i è r e ins tance accueil l i t l 'act ion de la t ro i s i ème r e q u é r a n t e en se 

fondant sur la j u r i s p r u d e n c e du T r i b u n a l s u p r ê m e et déc la ra son 

mei l l eur d ro i t , en t a n t q u ' a î n é e , au t i t r e nobi l ia i re l i t igieux. Le frère de 

la t ro i s i ème r e q u é r a n t e in te r j e t a appe l de ce j u g e m e n t a u p r è s de 

YAudiencia Provincial de M a l a g a , qu i , p a r u n a r r ê t du 9 février 1994, le 

d é b o u t a . Le frère de la r e q u é r a n t e se pourvu t en cassa t ion devan t le 

T r i b u n a l s u p r ê m e , qu i , avan t de s t a t u e r , a t t e n d i t le r é su l t a t du recours 

en i ncons t i t u t i onna l i t é don t é ta i t saisi le T r i b u n a l cons t i t u t ionne l d a n s la 

p r o c é d u r e c o n c e r n a n t la p r e m i è r e r e q u é r a n t e ( r e q u ê t e n" 41127/98 ci-

dessus ) . P a r u n a r r ê t du 11 d é c e m b r e 1997, le T r i b u n a l s u p r ê m e cassa 

l ' a r rê t de YAudiencia Provincial et re je ta la d e m a n d e de la t ro i s i ème 

r e q u é r a n t e en faisant app l ica t ion de la j u r i s p r u d e n c e issue de l ' a r rê t du 

T r i b u n a l cons t i t u t ionne l du 3 ju i l le t 1997. La t ro i s i ème r e q u é r a n t e fo rma 

u n recours à'amparo en invoquan t les ar t ic les 14 et 24 de la C o n s t i t u t i o n . 



DÉCISION DE I.A CIERVA OSORIO DE MOSCOSO ET AUTRES c. ESPAGNE 507 

4. Circonstances propres à la requête n" 45726/99 

La q u a t r i è m e r e q u é r a n t e est la fille a înée de D o u a M a r i a Ange les 

Cas t r i l lo San J u a n , m a r q u i s e de Vi l laverde de San Is idro. A la sui te du 

décès d e c e t t e d e r n i è r e le 24 aoû t 1988, elle saisi t le j u g e de p r e m i è r e 

in s t ance n" 9 de Séville d ' une ac t ion , d i r igée con t re son frère cade t , en 

r é c l a m a t i o n du t i t r e nobi l ia i re de sa m è r e . P a r un j u g e m e n t du 8 j u in 

1998, le j u g e de p r e m i è r e i n s t ance , faisant appl ica t ion de la 

j u r i sp rudence issue de l ' a r rê t du T r i b u n a l cons t i t u t i onne l du 3 ju i l le t 

1997, la d é b o u t a et accorda la p r é f é r ence d a n s la t r ansmi s s ion du t i t re 

nobi l ia i re à son frère cade t . La q u a t r i è m e r e q u é r a n t e a in te r j e t é appe l de 

ce j u g e m e n t tou t en é t a n t consc iente q u e , c o m p t e t enu de la 

j u r i s p r u d e n c e du T r i b u n a l cons t i t u t i onne l , ses c h a n c e s de succès sont 

nul les . 

B. Le dro i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

/. Constitution de 1978 

A r t i c l e 14 

« Les Espagno l s sont é g a u x devant la loi ; ils ne peuvent faire l'objet d 'aucune 

d i scr iminat ion pour des ra isons de na i s sance , de race , d e s e x e , de rel ig ion ou d'opinion, 

ni pour n ' importe que l l e a u t r e condi t ion ou c i rcons tance personne l l e ou soc ia le . » 

A r t i c l e 18 

« Le droit à l 'honneur , à l ' int imité personne l l e et famil ia le et à sa propre i m a g e est 

garant i à c h a c u n . 

(...) » 

2. Jurisprudence du Tribunal suprême 

J u s q u ' à ce q u ' i n t e r v i e n n e l ' a r rê t du T r i b u n a l cons t i t u t ionne l du 3 ju i l le t 

1997, le Tr ibunal s u p r ê m e avai t r e n d u p lus ieurs a r r ê t s d a n s lesquels il 

avait déc la ré q u e le p r inc ipe de la p r i m a u t é de l ' h o m m e en m a t i è r e de 

t r ansmi s s ion de t i t res nobi l ia i res é ta i t d i s c r imina to i r e et c o n t r a i r e à 

l 'ar t ic le 14 de la C o n s t i t u t i o n espagnole (voir, pa r e x e m p l e , les a r r ê t s des 

20 j u i n 1987, 28 avril 1989, 21 d é c e m b r e 1992, 24 j a n v i e r 1995 et 7 mai 

1996). A la su i te de l ' a r rê t p réc i té du T r i b u n a l cons t i t u t i onne l , le 

T r i b u n a l s u p r ê m e a c h a n g é sa j u r i s p r u d e n c e et a j u g é q u e la p ré fé rence 

de l ' h o m m e sur la f e m m e d a n s la t r ansmi s s ion des t i t r e s nobi l ia i res n ' é t a i t 

pas con t r a i r e à l 'ar t icle 14 de la C o n s t i t u t i o n . 
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G R I E F S 

I n v o q u a n t l 'ar t ic le 8 d e la C o n v e n t i o n , les r e q u é r a n t e s se p l a i g n e n t 

d ' u n e violat ion de leur droi t au respec t de leur vie pr ivée et famil ia le . 

Elles font valoir que le t i t r e nobi l ia i re cons t i t ue une succession d a n s 

l ' h o n n e u r de leur l ignée et un lien d e s ang avec leurs a s c e n d a n t s d o n t 

elles se voient pr ivées pour la seule ra i son qu ' e l l e s sont f e m m e s et non 

h o m m e s . Il se ra i t c o n t r a i r e à l 'ar t icle 8 de la Conven t i on q u ' a u x fins de 

la succession aux t i t r e s nobi l ia i res , le lien de s a n g de l ' h o m m e soit 

cons idéré c o m m e p r i m a n t le lien de s ang de la f e m m e lorsqu ' i l s 'agit de 

la m ê m e famil le . C e l a cons t i t ue ra i t u n e vé r i t ab le i m m i x t i o n de l 'Eta t 

d a n s le d é v e l o p p e m e n t n o r m a l d e la vie famil iale et une d i s c r i m i n a t i o n 

fondée sur le sexe. 

Les r e q u é r a n t e s a l l èguen t é g a l e m e n t la violat ion de l 'ar t ic le 14 de la 

C o n v e n t i o n combiné avec l 'a r t ic le 8 d a n s la m e s u r e où la p r i m a u t é 

accordée à l ' h o m m e en m a t i è r e de t r ansmis s ion des t i t r e s nobi l ia i res 

cons t i t ue r a i t u n e d i sc r imina t ion ne pour su ivan t a u c u n but l ég i t ime et 

r e v ê t a n t en tou t é t a t de cause un c a r a c t è r e d i s p r o p o r t i o n n é . 

I n v o q u a n t l 'ar t icle 1 du Pro tocole n" 1, les r e q u é r a n t e s font valoir que la 

pr iva t ion des t i t r e s nobi l ia i res l i t igieux a po r t é a t t e i n t e à leur dro i t au 

respec t de leurs b iens , s ans a u c u n e jus t i f i ca t ion r a i sonnab le ni 

i n d e m n i s a t i o n . En effet, ces t i t r e s n 'on t pas s e u l e m e n t u n e va leur 

honor i f ique ma i s aussi une va l eu r p a t r i m o n i a l e p r e n a n t la forme 

d ' a v a n t a g e s sociaux, d ' u n surcro î t de r econna i s sance sociale , e t c . P a r 

a i l leurs , il est f réquent q u e c e r t a i n s biens du p a t r i m o i n e familial 

r ev i ennen t , selon la c o u t u m e , au t i tu la i re du t i t r e nobi l ia i re , n o t a m m e n t 

des b i ens i m m e u b l e s . 

Les r e q u é r a n t e s a l l èguen t enfin la violat ion de l 'ar t icle 14 de la 

C o n v e n t i o n combiné avec l 'ar t ic le 1 du Protocole n" 1, cons idé ran t 

qu 'e l les ont é t é t r a i t é e s d e m a n i è r e moins favorable sans a u c u n e 

jus t i f ica t ion r a i sonnab le . 

P R O C É D U R E 

Les t rois p r e m i è r e s r e q u ê t e s ont é t é i n t rodu i t e s d e v a n t la C o m m i s s i o n 

e u r o p é e n n e des Dro i t s de l ' H o m m e le 30 avril , le 2 j u i n et le 10 j u i n 1998 

r e s p e c t i v e m e n t . Elles ont é té e n r e g i s t r é e s le 5 ma i , le 5 j u in et le 16 j u i n 

1998 r e s p e c t i v e m e n t . 

En ve r tu de l 'a r t ic le 5 § 2 du Protocole n" 11, elles sont échues à la C o u r 

le 1" n o v e m b r e 1998, d a t e d ' e n t r é e en v igueur dud i t i n s t r u m e n t . 

La q u a t r i è m e r e q u ê t e a é t é i n t r o d u i t e devan t la C o u r le 4 d é c e m b r e 

1998 et e n r e g i s t r é e le 28 j a n v i e r 1999. 
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Le 2 m a r s 1999, la C o u r a décidé de j o i n d r e les q u a t r e r e q u ê t e s et de les 

p o r t e r à la conna i s sance du G o u v e r n e m e n t , en l ' invi tant à p r é s e n t e r p a r 

écri t ses obse rva t ions sur l eur recevabi l i té et l eur b ien-fondé. 

Le G o u v e r n e m e n t a p r é s e n t é ses obse rva t ions les 28 j u i n 1999 et 

27 s e p t e m b r e 1999, a p r è s p ro roga t i on du dé la i i n i t i a l e m e n t i m p a r t i . Les 

r e q u é r a n t e s y ont r é p o n d u les 6 s e p t e m b r e 1999 et 8 oc tobre 1999. 

E N D R O I T 

A t i t re p r é l i m i n a i r e , le G o u v e r n e m e n t soulève une excep t ion de non-

é p u i s e m e n t des voies de recours i n t e r n e s q u a n t aux r e q u ê t e s n"s 41127 / 

98 et 45726/99, d a n s la m e s u r e où les r e q u é r a n t e s conce rnées a u r a i e n t 

disposé d e r ecour s , n o t a m m e n t devan t le T r i b u n a l cons t i tu t ionne l . Il 

a joute q u e , d a n s le c ad re des p r o c é d u r e s i n t e r n e s engagées p a r el les, les 

q u a t r e r e q u é r a n t e s ont invoqué les a r t ic les 14 (pr incipe de non-

d i sc r imina t ion ) et 24 (droi t à un procès équ i t ab l e ) de la C o n s t i t u t i o n 

espagnole , mais pas l 'ar t icle 18 de la C o n s t i t u t i o n , qui p ro t ège le droi t à 

la vie pr ivée et cons t i tue le p e n d a n t de l 'ar t ic le 8 de la Conven t i on . 

Les r e q u é r a n t e s c o n t e s t e n t la t hè se d u G o u v e r n e m e n t . Elles font valoir 

que , c o m p t e t e n u de la posi t ion pr ise pa r le T r i b u n a l cons t i t u t i onne l en la 

m a t i è r e d a n s son a r r ê t du 3 ju i l l e t 1997, les r ecour s m e n t i o n n é s par le 

G o u v e r n e m e n t sont voués à l 'échec. 

La C o u r n ' e s t i m e pas nécessa i re de se p r o n o n c e r sur la ques t i on d e 

savoir si les r e q u é r a n t e s ont épuisé les voies de recours i n t e r n e s , dès lors 

que les r e q u ê t e s sont i r recevables pour les motifs su ivants . 

1. Les r e q u é r a n t e s e s t i m e n t t ou t d ' a b o r d qu ' i l est co n t r a i r e à l 'ar t icle 8 

de la C o n v e n t i o n q u ' a u x fins de la succession aux t i t res nobi l ia i res le lien 

de s ang de l ' h o m m e soit cons idéré c o m m e p r i m a n t le lien de s ang de la 

f e m m e lorsqu ' i l s 'agit de la m ê m e famil le . Elles y voient u n e vér i t ab le 

ingérence de l 'E ta t d a n s le d é v e l o p p e m e n t n o r m a l de la vie famil iale e t 

une d i sc r imina t ion fondée sur le sexe. 

L 'a r t ic le 8 de la Conven t i on se lit c o m m e suit : 

« 1. T o u t e p e r s o n n e a droit au respect de sa vie privée et fami l ia le , de son d o m i c i l e et 

de sa c o r r e s p o n d a n c e . 

2. Il ne peut y avoir i n g é r e n c e d'une autor i té publ ique d a n s l 'exercice de ce droit q u e 

pour autant q u e c e t t e i n g é r e n c e est prévue par la loi et qu'e l le c o n s t i t u e une m e s u r e qui , 

d a n s u n e soc i é t é d é m o c r a t i q u e , est n é c e s s a i r e à la sécur i té na t iona le , à la sûre té 

publ ique , au b ien-ê tre é c o n o m i q u e du pays , à la d é f e n s e de l'ordre et à la prévent ion 

d e s infract ions p é n a l e s , à la pro tec t ion de la s a n t é ou de la m o r a l e , ou à la protec t ion 

des droi ts et l ibertés d'autrui . » 

Le G o u v e r n e m e n t soulève u n e excep t ion d ' incompa t ib i l i t é ratione 

materiae du gr ief avec les d isposi t ions de la Conven t i on . L ' a p p a r t e n a n c e à 

u n e famille s ' e x p r i m e r a i t p a r le n o m de famille et non pa r le t i t re 
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nobi l ia i re . Ainsi en déc ide ra i t l 'ar t icle 53 de la loi sur le r eg i s t r e civil, qu i 

p r o t è g e l é g a l e m e n t les n o m s d e famille. O n ne s au ra i t confondre les n o m 

et p r é n o m s d ' une p e r s o n n e , é l é m e n t s ind i scu tab les du droi t à la vie pr ivée 

et famil ia le , avec u n t i t r e nobi l ia i re . Q u a n t à l ' a r g u m e n t des r e q u é r a n t e s 

selon leque l le t i t r e nobi l ia i re affecte la d ign i t é de la p e r s o n n e , le 

G o u v e r n e m e n t , se r é f é ran t à la Déc l a r a t i on universe l le des dro i t s de 

l ' h o m m e , qui p r o c l a m e d a n s son ar t ic le p r e m i e r le pr incipe de l ' égal i té 

des ê t r e s h u m a i n s , qu i na issen t l ibres et égaux en d ign i t é et en d ro i t s , 

cons idère qu ' i l ne sera i t pas accep tab le q u ' u n g roupe de p e r s o n n e s 

fussent plus d ignes q u e les a u t r e s p a r l'effet d ' un pu r ha sa rd b io logique . 

Les t i t r e s nobi l ia i res ne peuven t ê t r e a d m i s d a n s nos sociétés q u e si on les 

a p p r é h e n d e c o m m e de s imples « nomina honoris » a p p a r t e n a n t à u n e 

« ins t i tu t ion rés iduel le » de l 'Ancien R é g i m e , r econnus d a n s ce r t a in s 

E t a t s u n i q u e m e n t eu é g a r d à leur c a r a c t è r e d ' i n s t i t u t ion h i s to r ique . 

C o n s i d é r e r l 'usage d ' u n t i t re nobi l ia i re c o m m e un droi t à la vie pr ivée et 

famil iale irai t à l ' encon t re du pr inc ipe d 'un ive r sa l i t é et d ' éga l i té des d ro i t s 

de l ' h o m m e . 

Les r e q u é r a n t e s pour l eur p a r t font valoir q u e l 'ar t icle 135 d u 

r è g l e m e n t du r eg i s t r e civil é tabl i t q u e les t i t r e s nobi l ia i res ou d ign i tés 

se ron t inscr i t s d a n s l 'acte de reg i s t r e civil. Ainsi , le t i tu la i re d ' un t i t r e 

nobi l ia i re p e u t l ' inscr i re au r eg i s t r e civil c o m m e u n é l é m e n t 

c o m p l é m e n t a i r e d ' ident i f ica t ion et d ' a p p a r t e n a n c e à la l ignée du 

fonda t eu r qui se t r a n s m e t aux g é n é r a t i o n s p o s t é r i e u r e s . Pa r a i l leurs , s'il 

es t v ra i q u e 1'« u s a g e d u t i t r e nobi l ia i re » ne cons t i tue pas u n dro i t d e 

l ' h o m m e , u n e fois q u ' u n e p e r s o n n e se voit r e c o n n a î t r e le d ro i t de faire 

usage du t i t r e , ce fait i n t é res se a s s u r é m e n t l 'ar t icle 8 de la Conven t i on 

e n t a n t q u ' é l é m e n t d ' ident i f ica t ion de son t i t u l a i r e avec ses p a r e n t s , sa 

l ignée, ses a ï eux , ident i f ica t ion qu i n 'es t pas sans r a p p o r t avec la vie 

familiale du d é t e n t e u r du t i t r e , l eque l , en c o n s é q u e n c e , ne sau ra i t faire 

l 'objet d ' u n e d i s c r imina t i on fondée sur le sexe . Les r e q u é r a n t e s e s t i m e n t 

qu 'e l les ont é té dépossédées d ' une p a r t i e de l eu r s liens sociaux, cu l tu re l s , 

famil iaux et m a t é r i e l s pa r r a p p o r t à leurs pè r e s et a ïeux décédés , et cela 

en ra ison d ' un s imple fait b iologique, celui de n a î t r e f e m m e . 

La C o u r doit e x a m i n e r en p r e m i e r lieu la ques t i on de savoir si le gr ief 

des r e q u é r a n t e s t o m b e d a n s le c h a m p d ' app l i ca t ion de l 'ar t icle 8 de la 

Conven t ion . 

La C o u r rappe l le tou t d ' abo rd q u ' à p lus ieurs repr i ses elle a e s t imé q u e 

les con t e s t a t i ons re la t ives aux n o m s et p r é n o m s des p e r s o n n e s phys iques 

re leva ien t de l 'ar t ic le 8 de la Conven t ion . En effet, si l 'ar t icle 8 de la 

Conven t i on ne con t ien t pas de d isposi t ion expl ic i te en m a t i è r e de nom, le 

p a t r o n y m e , en t a n t q u e moyen d ' ident i f ica t ion pe r sonne l l e et de 

r a t t a c h e m e n t à u n e famil le , conce rne , à n ' en pas d o u t e r , la vie pr ivée et 

famil ia le de son t i tu l a i r e (voir, mutatis mutandis, les a r r ê t s B u r g h a r t z 

c. Suisse du 22 février 1994, sér ie A n" 280-B, p . 28, § 24, 
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St je rna c. F in l ande du 25 n o v e m b r e 1994, série A n" 299-B, p . 60, § 37, et 

Guil lot c. F r a n c e du 24 oc tobre 1996, Recueil des arrêts et décisions 1996-V, 

pp . 1602-1603, § 21). En l 'espèce, toutefois , la C o u r c o n s t a t e q u e les 

décisions l i t igieuses n 'on t pas t ra i t à un q u e l c o n q u e li t ige c o n c e r n a n t les 

noms ou p r é n o m s des r e q u é r a n t e s , de so r te q u e la j u r i s p r u d e n c e p réc i t ée 

ne t rouve p a s à s ' app l iquer . Le fait q u e le t i t r e nobi l ia i re puisse ê t r e 

m e n t i o n n é au reg i s t r e civil en t a n t q u ' i n f o r m a t i o n supplé t ive facil i tant la 

c o n s t a t a t i o n de l ' ident i té de la p e r s o n n e inscr i te ne s au ra i t suffire à faire 

e n t r e r le d é b a t sur le t e r r a i n de l 'ar t icle 8. 

La C o u r conclut q u e le gr ief des r e q u é r a n t e s ne sau ra i t ê t r e cons idéré 

c o m m e e n t r a n t d a n s le c h a m p d 'app l ica t ion de l 'ar t icle 8 de la 

Conven t ion . Il s 'ensui t q u e ce t t e p a r t i e des r e q u ê t e s doit ê t r e re je tée 

c o m m e incompa t ib l e ratione materiae avec la d isposi t ion de la C o n v e n t i o n 

invoquée , c o n f o r m é m e n t à l 'ar t ic le 35 §§ 3 et 4 de la Conven t i on . 

2. Les r e q u é r a n t e s a l l èguen t é g a l e m e n t la violat ion de l 'ar t ic le 14 de la 

Conven t i on combiné avec l 'ar t ic le 8 d a n s la m e s u r e où la p r i m a u t é 

accordée à l ' h o m m e en m a t i è r e de t r ansmis s ion des t i t r e s nobi l ia i res 

cons t i t ue ra i t u n e d i s c r imina t i on ne pour su ivan t a u c u n bu t l ég i t ime et 

r e v ê t a n t en tou t é t a t de cause un c a r a c t è r e d i s p r o p o r t i o n n é . 

L 'a r t ic le 14 se lit c o m m e suit : 

« La j o u i s s a n c e des dro i t s et l ibertés r e c o n n u s dans la (...) C o n v e n t i o n doit ê tre 

a s s u r é e , sans d i s t inc t ion a u c u n e , fondée n o t a m m e n t sur le s e x e , la race , la couleur , la 

l angue , la re l ig ion, les op in ions po l i t iques ou t o u t e s autres op in ions , l 'origine nat iona le 

ou soc ia le , l ' appartenance à une minor i t é na t iona le , la fortune , la n a i s s a n c e ou toute 

autre s i tua t ion . » 

La C o u r r appe l l e q u e l 'ar t ic le 14 ne conce rne q u e les d i s c r imina t i ons 

t ouchan t aux dro i t s et l ibe r tés g a r a n t i s pa r la C o n v e n t i o n et ses 

Pro tocoles . O r elle vient de c o n s t a t e r q u e le grief invoqué pa r les 

r e q u é r a n t e s sous l 'angle de l 'ar t icle 8 é c h a p p e au d o m a i n e de la 

Conven t i on ratione materiae. Dès lors, le gr ief t i ré de l 'ar t ic le 14 combiné 

avec l 'ar t ic le 8 est é g a l e m e n t incompa t ib l e ratione materiae avec les 

d isposi t ions de la Conven t ion , au sens de l 'ar t icle 35 § 3 de la Conven t ion . 

3. I n v o q u a n t l 'ar t icle 1 du Pro tocole n" 1, les r e q u é r a n t e s font en o u t r e 

valoir que la p r iva t ion des t i t res nobi l ia i res l i t igieux a po r t é a t t e i n t e à leur 

droi t au respec t de leurs b iens , sans a u c u n e jus t i f ica t ion r a i sonnab le ni 

i n d e m n i s a t i o n . E n effet, ces t i t r e s n ' a u r a i e n t pas s e u l e m e n t u n e va leu r 

honor i f ique ma i s auss i une va leu r p a t r i m o n i a l e p r e n a n t la forme 

d ' a v a n t a g e s sociaux, d ' u n surcro î t de r econna i s sance sociale, e tc . Pa r 

a i l leurs , il sera i t f r équen t q u e ce r t a in s b iens du p a t r i m o i n e familial 

r ev i ennen t , selon la c o u t u m e , au t i tu l a i r e du t i t re nobi l ia i re , n o t a m m e n t 

des biens i m m e u b l e s . Les r e q u é r a n t e s a l l èguen t é g a l e m e n t la violat ion de 

l 'ar t icle 14 de la Conven t i on c o m b i n é avec l 'ar t icle 1 du Pro tocole n" 1, 

cons idé ran t qu ' e l l e s on t é té t r a i t é e s d ' u n e m a n i è r e moins favorable sans 

a u c u n e jus t i f ica t ion r a i sonnab le . 
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L'ar t ic le 1 du Protocole n° 1 se lit ainsi : 

« T o u t e p e r s o n n e phys ique ou mora le a droit au respect de ses b iens . N u l ne peut ê tre 

privé de sa propr ié té q u e pour cause d'ut i l i té publ ique et d a n s les condi t ions prévues par 

la loi et les pr incipes g é n é r a u x du droit in ternat iona l . 

Les d i spos i t ions p r é c é d e n t e s ne portent pas a t t e i n t e au droit q u e p o s s è d e n t les Eta t s 

de m e t t r e en v igueur les lois qu' i ls j u g e n t n é c e s s a i r e s pour r é g l e m e n t e r l 'usage des 

b i ens c o n f o r m é m e n t à l ' intérêt g é n é r a l ou pour as surer le p a i e m e n t d e s i m p ô t s ou 

d 'autres contr ibut ions ou des a m e n d e s . » 

Le G o u v e r n e m e n t soul igne tou t d ' abord que les t i t res nobi l ia i res ne 

sont pas d a n s le c o m m e r c e et ensu i t e q u e les r e q u é r a n t e s ne jus t i f ien t 

d ' a u c u n c o n t e n u p a t r i m o n i a l lié aux t i t res nobi l ia i res l i t igieux. P o u r 

a u t a n t qu 'e l les font valoir q u e le t i t r e nobi l ia i re cons t i tue un a v a n t a g e 

social, pare i l a v a n t a g e ne s au ra i t ê t r e cons idéré c o m m e un bien au sens 

de la Conven t ion . Q u a n t à l 'usage c o m m e r c i a l des t i t r e s , le G o u v e r n e ­

m e n t rappe l le q u e la Conven t i on p ro t ège des dro i t s concre t s et non 

a b s t r a i t s . O r a u c u n e des r e q u é r a n t e s n ' a a p p o r t é le m o i n d r e é l é m e n t à 

l ' appui d ' un q u e l c o n q u e c o n t r a t d a n s leque l les t i t r e s nobi l ia i res en 

ques t i on a u r a i e n t fait l 'objet d ' u n e o p é r a t i o n m e r c a n t i l e . Le t i t r e 

nobi l ia i re é t a n t pa r déf ini t ion honor i f ique , il ne sau ra i t t o m b e r d a n s le 

c h a m p d 'app l ica t ion de l 'ar t icle 1 du Protocole n" 1. En conclus ion, le 

G o u v e r n e m e n t est d 'avis q u e le gr ief é c h a p p e au c h a m p d ' app l ica t ion de 

la disposi t ion invoquée . 

Les r e q u é r a n t e s , q u a n t à elles, font valoir q u e , d a n s u n pays qu i , 

c o m m e l 'Espagne , r econna î t , r é g l e m e n t e , p r o t è g e et accorde des t i t r e s 

nobi l ia i res , ceux-ci supposen t i n c o n t e s t a b l e m e n t un a v a n t a g e social. 

Q u a n t à l ' exploi ta t ion c o m m e r c i a l e des t i t r e s nobi l ia i res , il s 'agira i t là 

d ' u n e p r a t i q u e c o n s t a n t e en E s p a g n e . Sur ce point , les r e q u é r a n t e s se 

ré fè ren t à l ' exploi ta t ion m e r c a n t i l e no to i re des t i t r e s nobi l ia i res d a n s le 

s e c t e u r des vins et sp i r i t ueux , où ils se rvent de m a r q u e s . En défini t ive, 

l 'u t i l i sa t ion c o m m e r c i a l e , sociale et honor i f ique d ' un t i t r e nobi l ia i re 

ferait pa r t i e i n t é g r a n t e du p a t r i m o i n e de la p e r s o n n e qu i en a l 'usage , de 

so r te q u e l 'ar t icle 1 du Protocole n" 1 e n t r e r a i t i n d i s c u t a b l e m e n t e n j e u . 

La C o u r rappe l le q u e , selon sa j u r i s p r u d e n c e , la d isposi t ion invoquée se 

b o r n e à consac re r le droi t de chacun au respec t de « ses » b iens ; il ne vau t 

pa r c o n s é q u e n t que pour des b iens ac tue l s et ne g a r a n t i t pas le dro i t d 'en 

a c q u é r i r pa r voie de succession ab intestat ou de l ibéra l i tés (voir, mutatis 

mutandis, les a r r ê t s M a r c k x c. Be lg ique du 13 j u i n 1979, sér ie A n° 3 1 , 

p . 23 , § 50, et V a n de r Musse le c. Be lg ique d u 23 n o v e m b r e 1983, sér ie A 

n " 7 0 , p. 23 , § 4 8 ) . 

P a r a i l leurs , s'il est vra i q u e l ' e spé rance l ég i t ime d ' a c q u é r i r un b ien 

peu t d a n s ce r t a in s cas ê t r e ass imi lée à u n « bien » au sens du 

p a r a g r a p h e 1 de l 'ar t icle 1, u n e tel le e s p é r a n c e repose tou jours sur 

l ' e n g a g e m e n t d ' u n e t ierce p e r s o n n e . Te l est le cas , p a r e x e m p l e , lo rsque 
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l ' a d m i n i s t r a t i o n accorde une licence d ' exp lo i t a t ion c o m m e r c i a l e ( a r rê t s 

P ine Val ley D e v e l o p m e n t s Ltd et a u t r e s c. I r l ande du 29 n o v e m b r e 1991, 

série A n" 222, p . 23, § 5 1 , et T r e T r a k t ô r e r AB c. Suède du 7 ju i l le t 1989, 

série A n " 159, p . 22, § 55) . 

La C o u r e s t ime q u ' u n t i t r e nobi l ia i re ne peu t passe r pour cons t i tue r , en 

tan t que tel , un « bien » au sens de ce t t e d isposi t ion. En g é n é r a l , il en i ra 

de m ê m e de la s imple e s p é r a n c e de l ' explo i ta t ion c o m m e r c i a l e d 'un tel 

t i t r e , en t a n t q u e m a r q u e pa r e x e m p l e . Dès lors q u ' e n l 'espèce les 

r e q u é r a n t e s ne peuven t se prévaloi r du droi t de p o r t e r les t i t res 

nobi l ia i res en ques t ion , elles ne s a u r a i e n t a fortiori r e v e n d i q u e r une 

q u e l c o n q u e e s p é r a n c e légi t ime c o n c e r n a n t l eur explo i ta t ion 

c o m m e r c i a l e . D a n s ces condi t ions , la C o u r cons idère que les griefs des 

r e q u é r a n t e s t i rés de l 'ar t icle 1 du Protocole n° 1 cons idéré i so lément et 

de l ' a r t ic le 14 de la Conven t i on combiné avec ledit a r t ic le 1 du Protocole 

n" 1 doivent ê t r e re je tés c o m m e incompa t ib l e s ratione materiae avec ces 

d ispos i t ions , c o n f o r m é m e n t à l 'ar t icle 35 § 3 de la Conven t ion . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare les r e q u ê t e s i r recevables . 


