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SUMMARY'

Binding over to be of good behaviour following conduct contra bonos mores

Article 10

Freedom of expresson - Disruption of fox hunt - Expresson of opinion impeding lawful
activities - Binding over to be of good behaviour following conduct contra bonos mores - Prior
restraint - Prescribed by law - Foreseeability - Precision of definition of conduct "contra
bonos mores"

The applicants attempted to disrupt a fox hunt by blowing a hunting horn and
shouting. They were subsequently bound over to keep the peace and be of good
behaviour for twelve months. A binding-over order requires the person concerned
to enter into an undertaking, secured by a sum of money, to keep the peace and be
of good behaviour for a specified period; if the person refuses to consent to the
order, he or she may be committed to prison. The applicants appealed to the
Crown Court, which found that they had not committed any breach of the peace
and that their conduct had not been likely to occasion such a breach. However, the
court found that their actions had been unlawful and that their conduct had been
contra bonos mores. The applicants were refused legal aid for a further appeal.

Held

Article 10: While the applicants' protest against fox hunting had taken the form of
impeding the activities of which they disapproved, it constituted an expression of
opinion and the measures taken against them were therefore an interference with
their right to freedom of expression. As towhether the interference was prescribed
by law, and in particular whether the law satisfied the requirement of
foreseeability, the binding-over order had had a purely prospective effect, since it
had not required a finding that there bad been a breach of the peace. The case thus
differed from the case of Steel and Others, in which the fact that the binding-over
order had been imposed after a finding that a breach of the peace had been
committed meant that it had been sufficiently clear to the applicants that the
order related to further, similar breaches of the peace. In the instant case, the
definition of conduct contra bonos mores as behaviour which is "wrong rather than
right in the judgment of the majority of contemporary fellow citizens" did not
describe the conduct at all, but merely expressed it to be "wrong" in the opinion
of a majority of citizens. It could not be said that it must have been evident to the
applicants what they were being ordered not to do and the order did not comply
with the requirement that it be "prescribed by law". In these circumstances, it was
not necessary to consider the remainder of the issues under Article 10.

1. This summary by the Registry does not bind the Court.
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Conclusion: violation (sixteen votes to one).

Article 41: The Court made an award in respect of costs and expenses.

Case-law cited by the Court

Sunday Times v. the United Kingdom (no. 2), judgment of 26 November 1991,
Series A no. 217

Chorherr v. Austria, judgment of 25 August 1993, Series A no. 266-B

Stallinger and Kuso v. Austria, judgment of 23 April 1997, Reports of Judgments and
Decisions 1997-11

Steel and Others v. the United Kingdom, judgment of 23 September 1998,
Reports  1998-VII

Rekvenyi v. Hungary [GC], no. 25390/94, ECIIR 1999-I1I
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In the case of Hashman and Harrup v. the United Kingdom,

The European Court of Human Rights, sitting, in accordance with
Article 27 of the Convention for the Protection of Human Rights and
Fundamental Freedoms ("the Convention"), as amended by Proto-
col No. 11' , and the relevant provisions of the Rules of Court’, as a
Grand Chamber composed of the followingjudges:

Mr L. WIEDHABER, President,

Mrs E. PALM,

Mr A. PASTOR RIDRUEJO,
Mr G. BONELLO,
Mr  P. KCRIS,

Mr R. TURMEN,
Mr J.-P. COSTA,
Mrs F. TULKENS,
Mrs V. STRAZNICKA,
Mr  P. LORENZEX,
Mr M. FISCHBACH,
Mr V. BUTKEVYCH,

Mr J. CASADEVALL,
Mr  A.B. BAKA,
Mr R. MARUSTE,
Mrs S. BOTOUCHAROVA,
Lord REED, ad hoc judge,
and also of Mr P.J. MAHONEY, Deputy Registrar,
Having deliberated in private on 23June and 27 October 1999,
Delivers the following judgment, which was adopted on the last-
mentioned date:

PROCEDURE

1. The case was referred to the Court by the European Commission of
Human Rights ("the Commission") on 2 November 1998, within the
three-month period laid down by former Articles 32 8§ 1 and 47 of the
Convention. It originated in an application (no. 25594/94) against the
United Kingdom of Great Britain and Northern Ireland lodged with the
Commission under former Article 25 by two United Kingdom nationals,
Mr ‘Joseph Hashman and Ms Wanda Harrup, on 19 August 1994. The
applicants were represented by Mr J. Bate, a solicitor practising in
Woking.

1-2. Noteby the Registry. Protocol No. 11 and the Rules of Court cameinto forceon 1 November
1998.
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The Commission's request referred to former Articles 44 and 48 and to
the declaration whereby the United Kingdom recognised the compulsory
jurisdiction of the Court (former Article 46). The object of the request was
to obtain a decision as to whether the facts of the case disclosed a breach
by the respondent State of its obligations under Article 10 of the
Convention.

2. In accordance with the provisions of Article 5 § 4 of Protocol No. 11
taken together with Rules 100 8§ 1 and 24 § 6 of the Rules of Court, a panel
of the Grand Chamber decided on 20January 1999 that the case would be
examined by the Grand Chamber of the Court. The Grand Chamber
included ex officio Sir Nicolas Bratza, the judge elected in respect of the
United Kingdom (Article 27 § 2 of the Convention and Rule 24 § 4),
Mr L. Wildhaber, the President of the Court, Mrs E. Palm, Vice-
President of the Court, and Mr J.-P. Costa and Mr M. Fischbach, Vice-
Presidents of Sections (Article 27 § 3 of the Convention and Rule 24 8§ 3
and 5 (a)). The other members appointed to complete the Grand
Chamber were Mr A. Pastor Ridruejo, Mr G. Bonello, MrJ. Makarczyk,
Mr P. Kiris, Mr R. Tirmen, Mrs F. Tulkens, Mrs V. Straznicka,
Mr P. Lorenzen, Mr V. Butkevych, Mr A.B. Baka, Mr R. Maruste and
Mrs S. Botoucharova (Rule 24 § 3).

Subsequently Sir Nicolas Bratza, who had taken part in the
Commission's examination of the case, withdrew from sitting in the
Grand Chamber (Rule 28). On 13 May 1999 the Government of the
United Kingdom ("the Government") appointed Lord Reed to sit as an
ad hoc judge (Article 27 § 2 of the Convention and Rule 29 § 1). Later
Mr Makarczyk, who was unable to take part in the further consideration
of the case, was replaced by MrJ. Casadevall (Rule 24 § 5 (b)).

3. In accordance with the President's decision, a hearing took place in
public in the Human Rights Building, Strasbourg, on 23 June 1999.

There appeared before the Court:

(a) for the Government
Mr M. EATON, Agent,
Mr J. MORRIS QC, Attorney General,
Mr R. SINGH,

Ms M. DEMETRIOU, Counsd,
Ms C. STEWART,
Mr S. BRAMLEY, Home Office, Advisers,

(b) for the applicants
Mr P. CODNER, Counsdl.

The Court heard addresses by Mr Codner and Mr Morris.
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THE FACTS

L THE CIRCUMSTANCES OF THE CASE

4. On 3 March 1993 the applicants blew a hunting horn and engaged in
hallooing with the intention of disrupting the activities of the Portntan
Hunt. A complaint was made to the Gillingham magistrates that the
applicants should be required to enter into a recognisance with or
without sureties to keep the peace and be of good behaviour pursuant to
the Justices of the Peace Act 1361.

5. The applicants were bound over to keep the peace and be of good
behaviour in the sum of 100 pounds sterling for twelve months on
7 September 1993. They appealed to the Crown Court, which heard their
appeals on 22 April 1994 at Dorchester.

6. The Crown Court, comprising a Crown Court judge and two
magistrates, found that the applicants had not committed any breach of
the peace and that their conduct had not been likely to occasion a breach
of the peace. It found the following facts:

"(a) On 3rd March, 1993, Edward Lycett Green, ajoint Master of the Portman Hunt,
saw the [applicants] in the environs of the Ranston Estate, and heard the sound of a
hunting horn being blown from that position. Later, at about 115 p.m., he saw the
[applicants'] car on Iwerne Hill and again heard the sound of a hunting horn being
blown. On that occasion he also heard ]the second applicant] hallooing. Some hounds
were drawn towards the [applicants], and hunt staff had to be deployed to recover them.

(b) At about 145 p.m., a solitary hound ran out of Rolfs Wood along the Higher
Shaftesbury Road. It suddenly, and for no apparent reason, ran across the road and
was killed by a lorry travelling in the direction ol Blandford Forum.

(c) At about 3.45 p.m., [the first applicant] stated to a police constable that he had
been blowing a hunting horn, but nowhere near where the hound was killed. The police
officer seized the hunting horn.

(d) Iwerne Hill is about a mile from where the hound was killed, and, at the time of
its death, it was travelling away from the hunt and away from Iwerne Hill.

(e) On their own admissions each [applicant] was a hunt saboteur. [The first
applicant] admitted that he had blown the horn and [the second applicant] that she
shouted at hounds. Their object was to distract hounds from hunting and killing foxes.

(f) An expert, a Mr A. Downes, told us that he had observed hunts for many years
and had frequently seen hounds running loose on the road away from the main pack. In
his opinion, this caused danger to hounds and to other users of the road."

7. On the basis of these facts, the Crown Court was of the following
opinion:

"(a) The [applicants'] behaviour had been a deliberate attempt to interfere with the
Portman Hunt and to take hounds out of the control of the huntsman and the whippers-
in.
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(b) That in this respect the actions of the [applicants] were unlawful, and had
exposed hounds to danger.

(c) That there had been no violence or threats of violence on this occasion, so that it
could not be said that any breach of the peace had been committed or threatened.

(d) That the [applicants] would repeal their behaviour unless it were checked by the
sanction of a bind over.

(e) That the [applicants'] conduct had been contra bonosmores.

(f) That R. v. Howell [see below] was distinguishable in that it related to the power of
arrest for breach of the peace, which could only be exercised if there was violence or the
immediate likelihood of violence.

(g) That the power to bind over 'to keep the peace and be of good behaviour' was
wider than the power of arrest and could be exercised whenever it was proved cither
that there had been a breach of the peace or that there had been behaviour contra bonos
mores, since a breach of the peace is ex hyjiothesi contra bonos mores, and the words 'to keep
the peace' added nothing to what was required of the defendant by the words 'to be of
good behaviour'."

8. The court noted that neither the Law Commission's report on
binding over nor the European Convention was part of domestic law.

9. The Crown Courtjudge agreed to state a case to the High Court,
but legal aid for the case stated was refused on 5 August 1994. The
applicants' appeals against the decisions were dismissed on 19 September
1994.

Il. RELEVANT DOMESTIC LAW AND PRACTICE

A. Breach of the peace and conduct contra bonos mores

10. Breach of the peace - which does not constitute a criminal offence
(R v. County of London Quarter Sessions Appeals Committee, ex parte Metropolitan
Police Commissioner [1948] 1 King's Bench Reports 670) - is acommon-law
concept of great antiquity. However, as Lord Justice Watkins, giving
judgment in the Court of Appeal in the case of R. v. Howel ([1982] 1
Queen's Bench Reports 416), remarked injanuary 1981:

" A comprehensive definition of the term 'breach of the peace' has very rarely been
formulated ..." (p. 426)

He continued:

"We are emboldened to say that there is likely to be a breach of the peace whenever
harm is actually done or is likely to be done to a person or in his presence to his property
or a person is in fear of being so harmed through an assault, an affray, a riot, unlawful
assembly or other disturbance." (p. 427)

11. In a subsequent case before the Divisional Court (Percy v. Director of
Public Prosecutions [1995] 1 Weekly Law Reports 1382), Mr Justice Collins
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followed Howell in holding that there must be a risk, of violence before
there could be a breach of the peace. However, it was not essential that
the violence be perpetrated by the defendant, as long as it was established
that the natural consequence of his behaviour would be to provoke
violence in others:

"The conduct in question does not itself have to be disorderly or a breach of the
criminal law. It is sufficient if its natural consequence would, if persisted in, be to
provoke others to violence, and so some actual danger to the peace is established."
(p. 1392)

12. In Nicol. and Selvanayagam v. Director of Public Prosecutions ([1996] 160
Justice of the Peace Reports 155), LordJustice Simon Brown stated:

"... the court would surely not find a [breach of the peace] proved if any violence likely
to have been provoked on the part of others would be not merely unlawful but wholly
unreasonable - as of course, it would be if the defendant's conduct was not merely lawful
but such as in no material way interfered with the other's rights. Afortiori, if the
defendant was properly exercising his own basic rights, whether of assembly,
demonstration or free speech.” (p. 163)

13. Behaviour contra bonos mores has been described as "conduct which
has the property of being wrong rather than right in thejudgment of the
majority of contemporary fellow citizens" (per Lord Justice Glidewell in
Hughes v. Holley [1988] 86 Criminal Appeal Reports 130).

14. In R. v. Sandbach, ex parte Williams ([1935] 2 King's Bench
Reports 192) the Divisional Court rejected the view that a person could
not be bound over to be of good behaviour when there was no reason to
apprehend a breach of the peace. As in the case of binding over to keep
the peace, there had to be some reason to believe that there might be a
repetition of the conduct complained of before an order to be of good
behaviour could be made.

B. Binding over

15. Magistrates have powers to "bind over" under the Magistrates'
Courts Act 1980 ("the 1980 Act"), under common law and under the
Justices of the Peace Act 1361 ("the 1361 Act").

A binding-over order requires the person bound over to enter into a
"recognisance", or undertaking secured by a sum of money fixed by the
court, to keep the peace or be of good behaviour for a specified period of
time. If he or she refuses to consent to the order, the court may commit
him or her to prison, for up to six months in the case of an order made
under the 1980 Act or for an unlimited period in respect of orders made
under the 1361 Act or common law. If an order is made but breached
within the specified time period, the person bound over forfeits the sum
of the recognisance. A binding-over order is not a criminal conviction (R v.
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County of London Quarter Sessions, ex parte Metropolitan Police Commissioner
[1948] 1 King's Bench Reports 670).

1. Binding over under the Magistrates Courts Act J980

16. Section 115 of the 1980 Act provides:

"(1) The power of a magistrates' court on the complaint of any person to adjudge any-
other person to enter into a recognisance, with or without sureties, to keep the peace or
to be of good behaviour towards the complainant shall be exercised by order on
complaint.

(3) Ifany person ordered by a magistrates' court under subsection (1) above to enter
into a recognisance, with or without sureties, to keep the peace or to be of good
behaviour fails to comply with the order, the court may commit him to custody for a
period not exceeding 6 months or until he sooner complies with the order."

2. Binding over at common law and under the Justices of the Peace Act 1361

17. In addition to the statutory procedure, magistrates have powers to
bind over at common law and under the 1361 Act. These powers allow
magistrates, at any stage in proceedings before them, to bind over any
participant in the proceedings if they consider that the conduct of the
person concerned is such that there might be a breach of the peace or
that his or her behaviour has been contra bonos mores. It is not open to the
justices to attach specific conditions to a binding-over order (Ayu [1959] 43
Criminal Appeal Reports 31; Goodlad v. Chief Constable of South Yorkshire
[1979] Criminal Law Review 51).

3. Appeals

18. An order of the magistrates to require a person to enter into a
recognisance to keep the peace or to be of good behaviour can be
appealed either to the High Court or the Crown Court. An appeal to the
High Court is limited to questions of law, and proceeds by way of "case
stated”. An appeal to the Crown Court, under the Magistrates' Courts
(Appeals from Binding-Over Orders) Act 1956, section 1, proceeds as a
rehearing of all issues of fact and law.

4. The Law Commission's report on binding over

19. In response to a request by the Lord Chancellor to examine
binding-over powers, the Law Commission (the statutory law reform
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body for England and Wales) published in February 1994 its report
entitled "Binding Over", in which it found that:

"4.34 We regard reliance on contra bonos mores as certainly, and breach of the peace as
very arguably, contrary to elementary notions of what is required by the principles of
natural justice when they are relied on as definitional groundsjustifying the making of
a binding-over order. Because an order binding someone to be of good behaviour is made
in such wide terms, it fails to give sufficient indication to the person bound over of the
conduct which he or she must avoid in order to be safe from coercive sanctions ...

6.27 We are satisfied that there are substantial objections of principle to the
retention of binding over to keep the peace or to be of good behaviour. These
objections are, in summary, that the conduct which can be the ground for a binding-
over order is too vaguely defined; that binding-over orders when made are in terms
which are too vague and are therefore potentially oppressive; that the power to
imprison someone if he or she refuses to consent to be bound over is anomalous; that
orders which restrain a subject's freedom can be made without the discharge of the
criminal, or indeed any clearly defined, burden of proof; and that witnesses,
complainants or even acquitted defendants can be bound over without adequate prior
information of any charge or complaint against them." (Law Commission Report
no. 222)

The Law Commission recommended abolition of the power to bind
over.

PROCEEDINGS BEFORE THE COMMISSION

20. The applicants applied to the Commission on 19 August 1994.
They alleged violations of Articles 5, 10 and 11 of the Convention.

21. The Commission declared the application (no. 25594/94) partly
admissible on 26 June 1996. In its report of 6July 1998 (former Article 31
of the Convention), it expressed the opinion that there had been a
violation of Article 10 of the Convention (twenty-five votes to four). The
full text of the Commission's opinion and of the two dissenting opinions
contained in the report is reproduced as an annex to thisjudgment.

FINAL SUBMISSIONS TO THE COURT

22. The Government asked the Court to find that the facts of the case
disclosed no breach of the Convention. The applicants invited the Court to
find a violation of Article 10 of the Convention and to award costs.



12 HASHMAN AND HARRUPv. THE UNITED KINGDOM JUDGMENT

THE LAW

I. SCOPE OF THE CASE BEFORE THE COURT

23. Before the Commission the applicants made a complaint under
Article 11 of the Convention (see paragraph 20 above).

24. This complaint was not pursued before the Court, which sees no
reason to consider it of its own motion (see, for example, the Stallinger
and Kuso v. Austria judgment of 23 April 1997, Reports of Judgments and
Decisions 1997-11, p. 680, § 52).

II. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTION

25. The applicants alleged a violation of Article 10 of the Convention.
In particular, they claimed that the finding that they had behaved in a
manner contra bonos mores and the subsequent binding-over order
constituted an interference with their rights under Article 10 which was
not "prescribed by law" within the meaning of that provision. The relevant
parts of Article 10 read as follows:

"1. Everyone has the right to freedom of expression. This right shall include freedom
to hold opinions and to receive and impart information and ideas without interference
by public authority and regardless of frontiers ...

2. The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are prescribed
by law and are necessary in a democratic society ... for the prevention of disorder or
crime ... [orj for the protection of the reputation or rights of others ..."

26. The Court must determine whether the case discloses any
interference with the applicants' right to freedom of expression, and if
so, whether any such interference was "prescribed by law", pursued a
legitimate aim and was "necessary in a democratic society"” within the
meaning of Article 10 § 2.

A. As to the existence of an interference with the applicants'
freedom of expression

27. The applicants, "hunt saboteurs", disrupted the Portman Hunt on
3 March 1993. Proceedings were brought as a result of which they were
bound over in the sum of 100 pounds sterling not to breach the peace and
to be of good behaviour for twelve months.

28. The Court recalls that proceedings were brought against the
applicants in respect of their behaviour while protesting against fox
hunting by disrupting the hunt. It is true that the protest took the
form of impeding the activities of which they disapproved, but the
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Court considers nonetheless that it constituted an expression of opinion
within the meaning of Article 10 (see, for example, the Steel and Others
v. the United Kingdom judgment of 23 September 1998, Reports 1998-
VIl, p. 2742, § 92). The measures taken against the applicants were,
therefore, an interference with their right to freedom of expression.

B. Whether the interference was "prescribed by law"

29. The Government submitted that the concepts of breach of the
peace and behaviour contra bonos mores were sufficiently precise and
certain to comply with the requirement under Article 10 § 2 that any
limitations on freedom of expression be "prescribed by law". With
particular reference to the concept of behaviour contra bonos mores, the
Government accepted that the power was broadly defined, but claimed
that the breadth was necessary to meet the aims of the power, and
sufficient to meet the requirements of the Convention. They stated that
the power to bind over to be of good behaviour gave magistrates a vital tool
in controlling anti-social behaviour which had the potential to escalate
into criminal conduct. They also noted that the breadth of the definition
facilitated the administration of justice as social standards altered and
public perception of acceptable behaviour changed. The Government
disagreed with the Commission's conclusion that there was no objective
element to help a citizen regulate his conduct: they pointed to the
Chorherr case, where an administrative offence of causing "a breach of
the peace by conduct likely to cause annoyance" fell within the scope of
the concept of "prescribed by law" (Chorherr v. Austria judgment of
25 August 1993, Series A no. 266-B, pp. 35-36, § 25). They also pointed
to the test under English law of whether a person had acted "dishonestly"
for the purpose of the Theft Acts 1968 and 1978 which was, at least in
part, the standard of ordinary reasonable and honest people (R v. Ghosh
[1982] Queen's Bench Reports 1053), and to the test for whether a
publication was defamatory, namely whether the statement concerned
would lower a person in the opinion of right-thinking members of
society. Finally, the Government submitted that, on the facts of the
case, the applicants should have known that what they had done was
contra bonos mores and they should have known what they should do to
avoid such behaviour in the future: they had acted in a way intended to
disrupt the lawful activities of others, and should not have been in any
doubt that their behaviour was unlawful and should not be repeated. The
Government recalled that the Court was concerned with the case before
it, rather than the compatibility of domestic law with the Convention in
abstracto.

30. The applicants, with reference to the Commission's report and to
the report of the Law Commission (see paragraph 19 above), considered
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that the law on conduct contra bortos mores lacked sufficient objective criteria
to satisfy the requirements of Article 10 § 2. They further considered that
an order not to act contra bonos mores could not be prescribed by law as it did
not state what it was that the subject of the order might or might not
lawfully do, such that it was not "prescribed by law".

31. The Court recalls that one of the requirements flowing from the
expression "prescribed by law" is foreseeability. A norm cannot be
regarded as a "law" unless it is formulated with sufficient precision to
enable the citizen to regulate his conduct. At the same time, whilst
certainty in the law is highly desirable, it may bring in its train excessive
rigidity and the law must be able to keep pace with changing
circumstances. The level of precision required of domestic legislation -
which cannot in any case provide for every eventuality - depends to a
considerable degree on the content of the instrument in question, the
field it is designed to cover and the number and status of those to whom
it is addressed (see generally in this connection, Rekvenyi v. Hungary [GC],
no. 25390/94, § 34, ECHR 1999-111).

32. The Court further recalls that prior restraint on freedom of
expression must call for the most careful scrutiny on its part (see, in the
context of the necessity for a prior restraint, the Sunday Times v. the
United Kingdom (no. 2) judgment of 26 November 1991, Series A no. 217,
pp. 29-30, §851).

33. The Court has already considered the issue of "lawfulness" for the
purposes of Article 5 of the Convention of orders to be bound over to keep
the peace and be of good behaviour in its above-mentioned Steel and
Othersjudgment (pp. 2738-40, 8§ 71-77). In that case, the Court found
that the elements of breach of the peace were adequately defined by
English law (ibid., p. 2739, § 75).

34. The Court also considered whether the binding-over orders in that
case were specific enough properly to be described as "lawful orderfs] of a
court" within the meaning of Article 5 § 1 (b) of the Convention. It noted
at paragraph 76 of thejudgment that:

"... the orders were expressed in rather vague and general terms; the expression 'to be
of good behaviour' was particularly imprecise and offered little guidance to the person
bound over as to the type of conduct which would amount to a breach of the order.
However, in each applicant's case the binding-over order was imposed after a finding
that she had committed a breach of the peace. Having considered all the
circumstances, the Court is satisfied that, given the context, it was sufficiently clear
that the applicants were being requested to agree to refrain from causing further,
similar, breaches of the peace during the ensuing twelve months."

The Court also noted that the requirement under Article 10 § 2 that an
interference with the exercise of freedom of expression be "prescribed by
law" is similar to that under Article 5 § 1 that any deprivation of liberty be
"lawful" (ibid., p. 2742, §94).
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35. It is a feature of the present case that it concerns an interference
with freedom of expression which was not expressed to be a "sanction", or
punishment, for behaviour of a certain type, but rather an order, imposed
on the applicants, not to breach the peace or behave contra bonos mores in the
future. The binding-over order in the present case thus had a purely
prospective effect. It did not require a finding that there had been a
breach of the peace. The case is thus different from the case of Steel and
Others, in which the proceedings brought against the first and second
applicants were in respect of breaches of the peace which were later
found to have been committed.

36. The Court must consider the question of whether behaviour contra
bonos mores is adequately defined for the purposes of Article 10 § 2 of the
Convention.

37. The Court first recalls that in its Steel and Others judgment, it
noted that the expression "to be of good behaviour" "was particularly
imprecise and offered little guidance to the person bound over as to the
type of conduct which would amount to a breach of the order" (ibid.,
pp. 2739-40, 8 76). Those considerations apply equally in the present
case, where the applicants were not charged with any criminal offence,
and were found not to have breached the peace.

38. The Court next notes that conduct contra bonos mores is defined as
behaviour which is "wrong rather than right in the judgment of the
majority of contemporary fellow citizens" (see paragraph 13 above). It
cannot agree with the Government that this definition has the same
objective element as conduct "likely to cause annoyance", which was at
issue in the Chorherr case (see paragraph 29 above). The Court
considers that the question of whether conduct is "likely to cause
annoyance" is a question which goes to the very heart of the nature of the
conduct proscribed: it is conduct whose likely consequence is the
annoyance of others. Similarly, the definition of breach of the peace given
in the case of Percy v. Director oj Public Prosecutions (see paragraph 11 above)
- that it includes conduct the natural consequences of which would be to
provoke others to violence — also describes behaviour by reference to its
effects. Conduct which is "wrong rather than right in the judgment of
the majority of contemporary fellow citizens", by contrast, is conduct
which is not described at all, but merely expressed to be "wrong" in the
opinion of a majority of citizens.

39. Nor can the Court agree that the Government's other examples of
behaviour which is defined by reference to the standards expected by the
majority of contemporary opinion are similar to conduct contra bonos mores
as in each case cited by the Government the example given is but one
element of a more comprehensive definition of the proscribed behaviour.

40. With specific reference to the facts of the present case, the Court
does not accept that it must have been evident to the applicants what they
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were being ordered not do for the period of their binding over. Whilst in
the case of Steel and Others the applicants had been found to have
breached the peace, and the Court found that it was apparent that the
binding over related to similar behaviour (ibid.), the present applicants
did not breach the peace, and given the lack of precision referred to
above, it cannot be said that what they were being bound over not to do
must have been apparent to them.

41. The Court thus finds that the order by which the applicants were
bound over to keep the peace and not to behave contra bonos mores did not
comply with the requirement of Article 10 § 2 of the Convention that it be
"prescribed by law".

42. In these circumstances, the Court is not required to consider the
remainder of the issues under Article 10 of the Convention.

43. It follows that there has been a violation of Article 10 of the
Convention.

I1l. APPLICATION OF ARTICLE 41 OF THE CONVENTION

44. Article 41 of the Convention provides:

"lithe Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Costs and expenses

45. The applicants claimed a total of 6,000 pounds sterling plus value-
added tax in respect of costs and expenses in the Strasbourg proceedings,
less amounts received by way of legal aid before the Court and
Commission. The Government agreed with this figure.

The Court is satisfied that the claim for costs and expenses is
reasonable, and should be reimbursed in its entirety.

B. Default interest

46. According to the information available to the Court, the statutory
rate of interest applicable in England and Wales at the date of adoption of
the presentjudgment is 7.5% per annum.
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FOR THESE REASONS, THE COURT

1. Holds unanimously that it is not necessary to examine the applicants'
complaint under Article 11 of the Convention;

2. Holds by sixteen votes to one that there has been a violation of Article 10
of the Convention;

3. Holds unanimously
(a) that the respondent State is to pay the applicants, within
three months, for costs and expenses, 6,000 (six thousand) pounds
sterling, together with any value-added tax that may be chargeable
less the sums paid by way of legal aid;
(b) that simple interest at an annual rate of 7.5% shall be payable
from the expiry of the above-mentioned three months until settlement.

Done in English and in French, and delivered at a public hearing in the
Human Rights Building, Strasbourg, on 25 November 1999.

Luzius WILDHABF.R
President

Paul MAHONEY
Deputy Registrar

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the dissenting opinion of Mr Baka is annexed to this
Jjudgment.

L.W.
P.J.M.
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DISSENTING OPINION OFJUDGE BAKA

It is not the task of an international judge to defend a national
institution which clearly shows certain shortcomings. The magistrates'
power to bind over — as the Law Commission's report on the subject
explains — is based on "conduct which .. is too vaguely defined;
binding-over orders when made are in terms which are too vague and are
therefore potentially oppressive;... the power to imprison someone if he or
she refuses to consent to be bound over is anomalous ...”. For these and
other reasons the Law Commission even recommended abolition of the
power to bind over.

On the other hand, it is not easy to destroy old, established institutions
which are deeply rooted in a country's legal system and have proved their
usefulness over the centuries for protecting the rights of the public, as in
the present case. Ifwe look at the concrete circumstances of the case, what
the applicants did according to the national courts' finding was "a
deliberate attempt to interfere with the Portman Hunt and to take the
hounds out of ... control ...”. They were avowed hunt saboteurs and as
such they deliberately tried seriously to disturb other people's lawfully
organised pleasure and leisure activity or even make it impossible. Their
action, according to the Crown Court's findings, had not resulted in
"violence or threats of violence on this occasion, so that it could not be
said that any breach of the peace had been committed or threatened".
On the other hand, their action, in my opinion, definitely required an
adequate and proportionate legal response in order to protect others.

| agree with the Court that this case is different from the case of Steel
and Others v. the United Kingdom (judgment of 23 September 1998,
Reports of Judgments and Decisions 1998-VIl), in which the binding-over
decision was based on breaches of the peace, while in the present case
the findings against the applicants were based on behaviour contra bonos
mores. In the Steel and Others case the Court was satisfied that binding-
over orders had been imposed after a finding that the applicants had
committed a breach of the peace, the elements of which - according to
the Court's findings - "were adequately defined by English law" (see the
Steel and Othersjudgment, p. 2739, 8 75). What | do not agree with is that
"the order by which the applicants were bound over to keep the peace and
not to behave contra bonos mores did not comply with the requirement of
Article 10 8 2 of the Convention that it be prescribed by law" (see
paragraph 41 of thejudgment).

The Court, when analysing the "prescribed by law" requirement of
Article 10 § 2, has always reiterated that "the level of precision required
of the domestic legislation - which cannot in any case provide for every
eventuality - depends to a considerable degree on the content of the
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instrument considered, the field it is designed to cover and the number
and status of those to whom it is addressed". It has pointed out also that
"it is primarily for the national authorities to interpret and apply domestic
law" (see the Chorherr v. Austriajudgment of 25 August 1993, Series A
no. 266-B, pp. 35-36, §25).

On the basis of these elements of foreseeability, | am of the opinion that
in the concrete circumstances of the case, the applicants should have
known what kind of behaviour was contra bonos mores. It is true that the
requirement is broadly defined, but taking into account the nature of the
disturbance and the limited number of offenders, the institution of
binding over to be of good behaviour imposed an unmistakable obligation
on the applicants, namely to refrain from any offensive and deliberate
action which could disturb the lawfully organised activity of others
engaged in fox hunting. In my view, the "keep the peace or be of good
behaviour" obligation has to be interpreted in the light of the specific
anti-social behaviour committed by the applicants. In this context, |
think that the binding-over requirement was foreseeable and enabled the
applicants to a reasonable extent to behave accordingly.

On this basis, | think that the interference with the applicants' rights
under Article 10 §8 2 not only served a legitimate aim but was also
prescribed by law and necessary in a democratic society. Consequently, |
find no breach of Article 10 of the Convention.
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ANNEX

OPINION OF THE EUROPEAN COMMISSION
OF HUMAN RIGHTS'

(as expressed in the Commission's report® of 6July 1998)

[The Commission was composed as follows:

Mr  S. TRECHSEL, President,
Mr J.-c. GF.US,

Mr  M.P. PF..LOM'AA,

Mr  E. BUSUTTIL,

Mr  GAUKUKJOKUNDSSON,
Mr A8, GOZUBUYUK,

Mr  A. WEITZEL,

Mr J.-c. SOYER,

Mr  H. DANEIJUS,
Mrs G.H. THUNE,
Mi-  F. MARTINEZ,
Mr  c.L. ROzAKIS,
Mrs J. LIDDY,

Mr L. LOUCAIDIS,
Mi*  B. MARXER,
Mi-  M.A. NOWwICKI,
Mr  I. CABRAL BARRETO,
Mr  B. CONTORTI,
Mi* 1. BEKES,

Mr  D. svABy,

Mr A. PERENIC,
Mr c BIRSAN,

Mi* K. HERNDL,
Mr  E. BIELIONAS,

Mr  E.A. ALKEMA,
Mi- M. VILA AMIGO,
Mrs M. Hiox,
Mr  R. NICOUNI,
Mr  A. ARABADIJIEV,
and Mr M. DE saLVIA, Secretar):]

1. English original.
2. The opinion contains some references to previous paragraphs of the Commission's report.
The full text of the report may be obtained from the Registry of the Court.
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A. Complaint declared admissible

38. The Commission has declared admissible the applicants'
complaint concerning their binding over.

B. Point at issue

39. Theissue to be determined in the present case iswhether there has
been aviolation of Articles 10 and 11 of the Convention.

C. AsregardsArticles 10 and 11 of the Convention

40. Article 10 of the Convention provides, in so far as relevant, as
follows:

"1. Everyone has the right to freedom of expression. This right shall include freedom
to hold opinions and to receive and impart information and ideas without interference
by public authority ...

2. The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are prescribed
by law and are necessary in a democratic society ... for the prevention of disorder or
crime, for the protection of health or morals, for the protection of the reputation or
rights of others ... or for maintaining the authority and impartiality of the judiciary.”

41. The Commission notes that the applicants have made no specific
separate complaint under Article 11 of the Convention, and will consider
the case by reference to Article 10 only.

42. The applicants underline that the concept of behaviour contra bonos
mores is particularly ill-defined, and that it encompasses behaviour which is
criminal in domestic law, behaviour which is a civil tort, and also other
behaviour which is simply disapproved of by the magistrates. They note
that the Law Commission considered that the concept was incompatible
with the Convention. In Convention terms, the applicants consider that an
order not to act contra bonos mores cannot be considered as being "prescribed
by law" within the meaning of Article 10 § 2 as it does not state what the
subject of the order may or may not lawfully do, and so the formality,
restriction or penalty is not "prescribed". They further consider that the
basis and procedure for making such orders are so uncertain as not to
qualify as "law".

43. The Government consider that the concept of behaviour contra
bonos mores is "prescribed by law" within the meaning of the case-law of
the Convention organs. In particular, it is both adequately accessible and
is formulated with sufficient precision to enable the citizen to regulate his
conduct and to foresee with reasonable certainty the consequences of his
actions. They point out that from the case of Hughes v. Holley (see
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paragraph 23 of the report), it is clear that a person is not guilty of conduct
contra bonos mores merely because it is conduct of which the justices
subjectively disapprove. Applying the test in Hughes v. Holley, they add
that contemporary opinion is unlikely to regard legitimate and peaceful
expression of ideas as being contra bonos mores, but that conduct which
disrupts the lawful activities of others may well be regarded by majority
contemporary opinion as contra bonos mores. The binding-over powers, the
Government contend, are accessible to those who take the opportunity to
receive legal advice on the subject.

44. The fact that a finding of behaviour contra bonos mores is not a
conviction for a criminal offence is, in the Government's submission,
irrelevant - there is no reason why lawful restrictions under Article 10 § 2
should be criminal - and they refer to civil proceedings for defamation,
which are necessary for the protection of the reputation of others.

45. Finally, the Government note that the claim that the applicants
face sanctions for behaviour which is not unlawful in domestic law is not
accurate. They note that the applicants could only estreat their
recognisances if they breached the binding-over order, which is a lawful
order by a competent court which it is unlawful to breach. The
Government therefore submit that the applicants face no risk through
exercising their freedom of expression under Article 10. Rather, they
face the risk of sanctions only if they behave in a way which is
contra bonos mores and which may legitimately be controlled under
Article 10 § 2.

46. The Commission notes that the applicants were engaged in a form
of demonstration against the Portman Hunt. Their behaviour consisted in
blowing a horn and shouting at hounds. Proceedings were brought against
them in the course of which the applicants were found to have behaved
contra bonos mores, even though there was no violence and no threat of
violence. They were bound over to keep the peace and be of good
behaviour in the sum of 100 pounds sterling for twelve months.

47. The Commission recalls that freedom of expression goes beyond
mere speech (see Eur. Court HR, Vogt v. Germany judgment of
26 September 1995, Series A no. 323, p. 23, § 44), and considers that the
applicants' behaviour was an expression of their disagreement with the
hunt, and as such falls within the ambit of Article 10. The Commission
finds that there was a clear interference with the applicants' freedom
under Article 10 of the Convention.

48. The Commission further recalls that an interference isin breach of
Article 10 of the Convention unless it was "prescribed by law", pursued
one or more of the legitimate aims set out in paragraph 2 of Article 10
and was "necessary in a democratic society" (see, for example, Eur.
Court HR, Chorherr v. Austriajudgment of 25 August 1993, Series A
no. 266-B, p. 35, §23).
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49. The Commission recalls that it has found the concept of breach of
the peace, together with the associated powers to bind over, to comply
with the requirement that an interference be "prescribed by law" (see
Eur. Court HR, Steel and Others v. the United Kingdom judgment of
23 September 1998, Reports of Judgments and Decisions 1998-VIl). The
Commission considered that breach of the peace could be assimilated to
a criminal offence. Whilst the binding-over powers are the same in the
present case as in the case of Steel and Others, the concept of behaviour
contra bonos mores is less precise than the concept of breach of the peace. In
particular, the applicants' behaviour contra bonos mores was further removed
from the field of public-order issues: the Crown Court found that there
had been no violence or threats of violence, and the Commission notes
that there was no indication that the applicants' conduct could have been
the proximate cause of provocation to a harmful act on the part of others.
The applicants' behaviour ran counter to neither criminal nor civil law,
and it did not have the element of harm or threat or fear of harm which
is essential in breach of the peace cases.

50. The Commission recalls that the term "law" as used in a number of
Convention provisions is a "concept which comprises written as well as
unwritten law and implies qualitative requirements, notably those of
accessibility and foreseeability" (see Eur. Court MR, OR. v. the United
Kingdom judgment of 22 November 1995, Series A no. 335-C, pp. 68-69,
§33).

51. The power of magistrates to bind over for behaviour contra bonos
mores goes back at least to thejustices of the Peace Act 1361, and also has
roots in common law. The parties accept as a current definition of the
concept the statement by the Divisional Court in the case of Hughes v.
Holley (see paragraph 23 of the report) that it is "conduct which has the
property of being wrong rather than right in thejudgment of the majority
of contemporary fellow citizens". The law is thus accessible.

52. The Commission must determine whether the "law" was
"foreseeable", that is, whether it was formulated with sufficient precision
to enable a citizen to regulate his conduct: he must be able - if need be
with appropriate advice - to foresee, to a degree that is reasonable in the
circumstances, the consequences which a given action may entail (see Eur.
Court HR, Sunday Times v. the United Kingdom (no. 1) judgment of
26 April 1979, Series A no. 30, p. 31, § 49).

53. As the European Court of Human Rights has commented in the
context of Article 8 of the Convention, "there must be a measure of legal
protection in domestic law against arbitrary interferences by public
authorities with the rights safeguarded by paragraph 1 .." (see
Eur. Court HR, Kruslin v. France judgment of 24 April 1990, Series A
no. 176-A, pp. 22-23, § 30, with reference back to the Malone v. the
United Kingdomjudgment of 2 August 1984, Series A no. 82, p. 32, § 67).
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On the other hand, "the level of precision required of the domestic
legislation - which cannot in any case provide for every eventuality -
depends to a considerable degree on the content of the instrument
considered, the field it is designed to cover and the number and status of
those to whom it is addressed" (see the Ghorherr judgment cited above,
pp. 35-36, § 25).

54. The Commission accepts that public-order offences have to be
relatively broadly defined (see, for example, the above-mentioned
Chorherr judgment and, in the context of the common-law concept of
breach of the peace, the Steel and Othersjudgment cited above). There
must nevertheless be some objective, defining feature of the factual
elements of the offence, as can be found in the Austrian legislation a
issue in the Chorherr case where the offence was of causing a breach of
the peace by conduct likely to cause annoyance. The same applies to
breach of the peace at common law, which is made out where harm is
done or is likely to be done to a person, or where a person is in fear of
being so harmed, even if the "harm" is likely to be as a result of
provocative behaviour by the person charged (see the above-mentioned
Steel and Others judgment).

55. The Commission is struck in the present case by the absence of any
Judicial or statutory definition of what is "wrong rather than right in the
judgment of the vast majority of contemporary fellow citizens". The
Commission considers that an interference with Article 10 rights must
be justified by reference to criteria which are related objectively to the
impugned conduct or its effects, and not to undefined views of what is
"right" and "wrong". The addition of the words "in the judgment of the
vast majority of contemporary fellow citizens" cannot, in the
Commission's opinion, affect the position, as the words merely qualify
the words "right" or "wrong", without lending any objective element
which could identify the conduct. The example of defamation, cited by
the Government, illustrates the point. A statement is defamatory if it
would lower a person's reputation in the eyes of right-minded people in
society: the definition refers not merely to "the eyes of right-minded
people", but also to the objective criterion of the lowering of a person's
reputation. In addition, a statement will only be actionable as
defamatory if it is published and if it is untrue, thus adding two further
factual elements to the definition of "defamation" (see Eur. Court HR,
Tolstoy Miloslavsky v. the United Kingdom judgment of 13 July 1995,
Series A no. 316-B, p. 66, §§ 21-22).

56. In the absence of any indication in the case-law on behaviour contra
bonos mores that objective criteria are used to establish that which is
proscribed and that which is not, the Commission considers that conduct
contra bonos mores is so generally defined that it is impossible to gauge in
advance whether conduct is likely to fall within the ambit of the term,

(=3
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such that the requisite protection from the risk of arbitrary interference is
lacking.

57. The interference with the applicants' freedom of expression in the
present case was not, therefore, "prescribed by law" within the meaning of
Article 10 § 2 of the Convention.

Conclusion

58. The Commission concludes, by twenty-five votes to four, that in the
present case there has been aviolation of Article 10 of the Convention.

M. DE SALVIA S. TRECHSEL
Secretary to the Commission President of the Commission
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DISSENTING OPINION OF Mr MARTINEZ

(Translation)

| regret that | am unable to agree with the majority of my eminent
colleagues.

At no time did the facts as established in the Commission's report
reveal conduct on the applicants' part that could be construed as exercise
of their freedom of expression, within the meaning of Article 10 of the
Convention.

The facts show (see paragraph 18 of the report) that the applicants
blew a hunting horn and shouted to make the animals run away, with the
aim of sabotaging the hunt.

| accept that the applicants have expressed their opposition to hunting;
but they did not restrict themselves to expressing their opinion, they took
action and spread panic among the animals, with the result that one of
them was killed. Lastly, far from imparting an idea, they took pains to
obstruct a lawful activity, hunting.

For my part, | consider that the applicants' actions in blowing the
hunting horn and shouting with a view to disrupting the hunt went
beyond what is protected under the freedom of expression. The
applicants did not make use of a right of their own but encroached upon
a right of others, the huntsmen.

That interference with the rights of others prevents me from
considering the applicants' conduct from the standpoint of their freedom
of expression. When people pass from ideas to actions, what counts is the
action in itself, not the motive for that action.

It seems to me that for the majority of the Commission the motivation
of an action takes precedence over its consequences. That would be a truly
dangerous if not intolerable precedent in a society governed by the rule of
law. If that were the case, someone who has committed a theft would
presumably not be punished in any way if the idea that he committed the
offence in order to express his opposition to private property was taken as
the starting-point.

| cannot discern in the relatively minor sanction imposed on the
applicants any interference with their freedom of expression. | consider,
for my part, that this was a mere expression of the authority of the State,
which has a duty to protect a necessary order by restricting the applicants'
activities with a view to preserving huntsmen's rights. Without order
there can be no State; there would be anarchy and chaos, but never the
rule of law.
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DISSENTING OPINION OF Mr GAUKURJbRUNDSSON,
Mrs THUNE AND Mr CONFORTI

Unfortunately we have not been able to agree with the majority as we
do not consider that there has been a violation of Article 10 of the
Convention in the present case.

We would, although not without hesitation, accept the view of the
majority that there has been an interference with the applicants'
freedom of expression which falls to be considered under Article 10 § 2.

As regards the question ofjustification, we accept that the aim of the
interference was one or more of the aims listed in Article 10 § 2, namely
the prevention of disorder, the protection of the rights of others and, to
the extent that an order to estreat a recognisance would be a way of
enforcing a court "order", the maintenance of the authority of the
judiciary.

Concerning the question whether the binding-over order imposed on
the applicants was prescribed by law, we have reached a different
conclusion from the majority of the Commission and accept that this
requirement is complied with in the particular circumstances of the
present case.

We recall that according to English law a magistrate can bind over for
behaviour contra bonos mores when a person has shown "conduct which has
the property of being wrong rather than right in the judgment of the
majority of contemporary fellow citizens". Admittedly this wording is not
very precise but, as stated in paragraph 54 of the report, public-order
offences have to be relatively broadly defined. Having regard to this, we
consider that it must have been rather foreseeable for the applicants that
their behaviour on that particular day risked a reaction on the part of the
authorities to safeguard the interests of the hunters in the area. The task
of the Convention organs is not to assess national legislation in abstracto,
but to examine the way it has been applied in the individual case. When
doing so, we conclude that the requirement "prescribed by law" has been
complied with in the particular circumstances of the present case.

As regards the question of proportionality, we consider that the
proceedings brought against the applicants, together with the
requirement to agree to the imposition of a specific order not to breach
the peace and to be of good behaviour, were not disproportionate to the
aim pursued having regard to the available evidence concerning the
incident.

Accordingly we have reached the conclusion that the applicants' right
to freedom of expression as protected by Article 10 of the Convention has
not been violated in the present case.
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SOMMAIRE®

Sommation de bien se conduire ala suite d'un comportement contraire aux
bonnes meoeurs

Article 10

Liberté d'expression — Geéner la chasse au renard - Expression d'une opinion entravant des
activités légales - Sommation de bien se conduire a la suite d'un comportement contraire aux
bonnes moars - Restrictions préalables - Prévue par la loi - Prévisibilité - Précision de la
définition de la notion de « comportement contraire aux bonnes moairs »

*

Les requérants tentérent de géner une chasse au renard en sonnant du cor de
chasse et en lancant des huées. |ls furent ensuite sommés de respecter |'ordre
public et de bien se conduire pendant douze mois. Une sommation fait obligation
a la personne visée de prendre |'engagement, garanti par une somme d'argent, de
respecter |'ordre public et de bien se conduire pendant une période déterminée. Si
I'intéressé ne consent pas a prendre cet engagement, il peut étre placé en
détention. Les requérants firent appel devant la Crown Court, qui conclut qu'ils
n‘avaient commis aucune atteinte a l'ordre public et que leur comportement
n'‘avait pas été susceptible d'en provoquer une. Cette juridiction jugea cependant
gu'ils avaient commis des actions illégales et que leur comportement avait été
contraire aux bonnes mceurs. On leur refusa I'assistance judiciaire pour former
un pourvoi.

Article 10 : les requérants ont protesté contre la chasse au renard en génant des
activités qu'ils désapprouvaient. Cela constitue |'expression d'une opinion, raison
pour laquelle les mesures prises contre eux constituent une ingérence dans leur
droit a la liberté d'expression. Quant a savoir si I'ingérence était prévue par la
loi, et notamment si la loi satisfaisait a I'exigence de prévisibilité, la sommation
avait exclusivement un effet pour l'avenir puisqu'elle ne présupposait pas un
constat d'atteinte a l'ordre public. L'espéce differe donc de I'affaire Steel et
autres, ou le fait que la sommation ait été prononcée aprés qu'un constat
d'atteinte a l'ordre public eut été dressé signifie qu'il était suffisamment clair
pour les requérants que la sommation se rapportait a d'autres atteintes
similaires. En I'occurrence, la définition du comportement contraire aux bonnes
meoeurs, a savoir une conduite « considérée comme mauvaise plutét que bonne
par la majorité des concitoyens contemporains de l'intéressé », ne décrit
absolument pas ce comportement mais se borne ale qualifier de « mauvais » aux
yeux de la majorité des citoyens. On ne peut donc pas dire que les requérants
devaient a I'évidence savoir ce qu'on leur ordonnait de ne pas fare; la

I. Rédigé par le greffe, il ne lie pas la Cour.
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sommation n'était donc pas « prévue par laloi ». Dans ces conditions, il n'y a pas
lieu d'examiner les autres questions qui se posent sous I'angle de I|'article 10.
Conclusion : violation (seize voix contre une).

Article 41 : la Cour alloue une certaine somme pour frais et dépens.

Jurisprudence citée par la Cour

Sunday Times c. Royaume-Uni (n° 2), arrét du 26 novembre 1991, série A n" 217
Chorherr c. Autriche, arrét du 25 aolt 1993, série A n" 266-B

Stallinger et Kuso c. Autriche, arrét du 23 avril 1997, Recueil des arréts et décisions
1997-11

Steel et autres c. Royaume-Uni, arrét du 23 septembre 1998, Recueil 1998-VII
Rekvényi c. Hongrie [GC], n" 25390/94, CEDH 1999-I11
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En l'affaire Hashman et Harrup c¢. Royaume-Uni,

La Cour européenne des Droits de I'Homme, constituée,
conformément a l'article 27 de la Convention de sauvegarde des Droits
de I'Homme et des Libertés fondamentales (« la Convention »), telle
qu'amendée par le Protocole n" 11', et aux clauses pertinentes de son
reglement’, en une Grande Chambre composée des juges dont le nom
suit :

M. L. YJLDHAM.R, président,
M"° E. PALM,
M M. A. PASTOR RIDRUEJO,
G. BONELLO,
P. KURIS,
R. TURMEN,
J.-P. COSTA,
M*"" F. TULKENS,

V. STRAZNICKA,
M M. P. LORENZEN,
M. FISCHBACH,
V. BUTKEVYCH,
J. CASADEVALL,
A.B. BAKA,
R. MARUSTE,
M"'" S. BOTOUCHAROVA,
Lord VLEED,juge ad hoc,
ainsi que de M. PJ. MAHONEY, greffier adjoint,
Apreés en avoir délibéré en chambre du conseil les 23 juin et 27 octobre
1999,
Rend I'arrét que voici, adopté a cette derniére date :

PROCEDURE

1. L'affaire a été déférée a la Cour par la Commission européenne des
Droitsde I'Homme (« la Commission ») le 2 novembre 1998, dans le délai
de trois mois qu'ouvraient les anciens articles 32 § 1 et 47 de la
Convention. A son origine se trouve une requéte (n° 25594/94) dirigée
contre le Royaume-Uni de Grande-Bretagne et d'lIrlande du Nord et dont
deux ressortissants de cet Etat, M. Joseph Hashman et M""* Wanda
Harrup, avaient saisi la Commission le 19 ao(t 1994 en vertu de Il'ancien
article 25. Les requérants sont représentés par M.J. Bate,solicitor exergant
a Woking.

1-2. Note du greffe : entré en vigueur le 1" novembre 1998.
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La demande de la Commission renvoie aux anciens articles 44 et 48
ainsi qu'a la déclaration britannique reconnaissant la juridiction
obligatoire de la Cour (ancien article 46). Elle a pour objet d'obtenir une
décision sur le point de savoir si les faits de la cause révelent un
manquement de |'Etat défendeur aux exigences de l'article 10 de la
Convention.

2. Conformément al'article 5 § 4 du Protocole n" 11, lu en combinaison
avec les articles 100 8 1 et 24 8 6 du reglement, un collége de la Grande
Chambre a décidé, le 20janvier 1999, que |'affaire serait examinée par la
Grande Chambre de la Cour. La Grande Chambre comprenait de plein
droit Sir Nicolas Bratza, juge élu au titre du Royaume-Uni (articles 27 § 2
de la Convention et 24 § 4 du réglement), M. L. Wildhaber, président de la
Cour, M"*" E. Palm, vice-présidente de la Cour, ainsi que M.J.-P. Costa et
M. M. Fischbach, vice-présidents de section (articles 27 § 3 de la
Convention et 24 88 3 et 5 a) du reglement). Ont en outre été désignés
pour compléter la Grande Chambre : M. A. Pastor Ridruejo, M. G.
Bonello, M. J. Makarczyk, M. P. Kdris, M. R. Turmen, M""* F. Tulkens,
M"™" V. Straznicka, M. P. Lorenzen, M. V. Butkevych, M. A.B. Baka,
M. R. Maruste et M""" S. Botoucharova (article 24 8§ 3 du reglement).

Ultérieurement, Sir Nicolas Bratza, qui avait participé a I'examen de
I'affaire par la Commission, s'est déporté de la Grande Chambre
(article 28 du réglement). Le 13 mai 1999, le gouvernement britannique
(« le Gouvernement ») a désigné Lord Reed pour siéger en qualité de
juge ad hoc (articles 27 § 2 de la Convention et 29 § 1 du réeglement).
M. J. Casadevall a par la suite remplacé M. Makarczyk, empéché
(article 24 § 5 b) du réeglement).

3. Ainsi qu'en avait décidé le président, une audience s'est déroulée en
public le 23 juin 1999, au Palais des Droits de I'Homme a Strasbourg.

Ont comparu :

- pour le Gouvernement

MM. M. EATON, agent,
J. MORRIS QC, Attorney General,
R. SINGH,

MME& M. DEMETRIOU, consells,
C.STEWART,

M. S. BRAMLEY, ministére de I'Intérieur, conseillers ;

- pour les requérants
M. P. CODNER, consell.

La Cour a entendu en leurs déclarations M. Codncr et M. Morris.
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EN FAIT

I. LES CIRCONSTANCES DE L'ESPECE

4. Le 3 mars 1993, les requérants sonnérent du cor de chasse et
lancérent des huées afin de géner le déroulement de la chasse de
Portman. Les magistrales de Gillingham furent saisis d'une plainte leur
demandant de sommer les requérants de prendre |'engagement, assorti
ou non de garanties, de respecter |'ordre public et de bien se conduire,
conformément a laloi de 1361 sur lesjuges de paix.

5. Le 7 septembre 1993, les requérants furent sommés de respecter
I'ordre public et de bien se conduire pendant douze mois contre
consignation de la somme de 100 livres sterling. Ils firent appel devant la
Crown Court, qui examina leur recours le 22 avril 1994 a Dorchester.

6. La Crown Court, composée d'un juge de cette juridiction et de deux
magisirates, conclut que les requérants n'avaient commis aucune atteinte a
I'ordre public et que leur comportement n'avait pas été susceptible d'en
provoquer une. Elle constata les faits suivants :

« a) Le3 mars 1993, Edward Lycett Green, veneur de la chasse de Portman, apercut
[les requérants] aux environs du domaine de Ranston, et entendit le son d'un cor de
chasse provenant de cette direction. Ensuite, vers 13 h 15, il vit la voiture [des
requérants] sur la colline d'lwerne et entendit a nouveau que I'on jouait du cor de

chasse. A cette occasion, il entendit aussi [la seconde requérante] crier taiaut.
Quelques chiens furent attirés vers [les requérants] et des chasseurs durent aller les
récupérer.

b) Vers 13 h 45, un chien isolé sortit du bois de Rolf en suivant la route de Higher
Shaftesbury. Soudain, sans raison apparente, il traversa la route et se lit écraser par un
camion roulant vers Blandl'ord Forum.

c) Vers 15 h 45, [le premier requérant] déclara a un agent de police qu'il avait joué
du cor de chasse, mais pas du tout a proximité de I'endroit ou le chien avait été tué. Le
policier confisqua le cor de chasse.

d) Lacolline d'lwerne se trouve a un mile environ de I'endroit ou le chien a été tué ;
au moment ou celui-ci S'est fait écraser, il courait dans la direction opposée a celle de la
chasse et de la colline d'lwerne.

e) Comme ils I'ont eux-mémes reconnu, [les requérants] avaient I'habitude de
saboter les parties de chasse. [Le premier requérant] admit avoir joué du cor de chasse
et ]la seconde requérante] avoir hué les chiens. Ils cherchaient a détourner les chiens de
la chasse pour les empécher de tuer des renards.

f) M. A. Downes, expert, nous a déclaré qu'ayant observé des parties de chasse
depuis de nombreuses années, il a fréguemment vu des chiens quitter la meute et
courir sur la route. A son avis, cela est aussi dangereux pour les chiens que pour les
usagers de la route. »
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7. Se fondant sur ces faits, la Crown Court formula l'avis suivant
« a) Par leur comportement, [les requérants] ont délibérément cherché a géner la
partie de chasse de Portman et a faire en sorte que les chiens échappent au controle du
veneur et des piqueurs.
b) Onvoit par la que les [requérants] ont commis des actes illégaux et mis les chiens
en danger.

c) Il n'yaeu acette occasion ni violence ni menaces de violence, en sorte que I'on ne
saurait dire qu'il y a eu atteinte a I'ordre public ou risque d'une telle atteinte.

d) [Les requérants] se livreraient de nouveau aux mémes agissements sauf sils
étaient sanctionnés par une sommation.

c) Eecomportement [des requérants] était contraire aux bonnes moeurs.

1) L'affaire se distingue de R. v. Howell [voir ci-dessous] dans la mesure ou celle-ci se
rapporte au pouvoir d'arrestation en cas d'atteinte a I'ordre public, qui ne peut étre
exercé que sil y a eu violence ou risque immédiat de violence.

g) Le pouvoir de sommer « de respecter |'ordre public et de bien se conduire » est
plus étendu que celui d'arrestation et peut étre exer cé chaque fois qu'il est prouvé qu'il y
a eu soit atteinte a I'ordre public soit comportement contraire aux bonnes meeurs, étant
donné qu'une atteinte a I'ordre public est par définition contraire aux bonnes meoeurs et
que les termes « respecter I'ordre public » n'exigent rien de plus du défendeur que
I'expression « bien se conduire ». »

8. Le tribunal a relevé que ni le rapport de la Law Commission
(commission de réforme du droit) sur les sommations ni la Convention
européenne ne font partie du droit interne.

9. Le juge de la Crown Court accepta de soumettre un point de droit a
\aHigh Court. Le 5 aolt 1994, I'assistancejudiciaire fut refusée pour ce renvoi

et, le 19 septembre 1994, les requérants furent déboutés de leurs recours.

IL LE DROIT ET LA PRATIQUE INTERNES PERTINENTS

A. Atteinte a Il'ordre public et comportement contraire aux

bonnes moceurs

10. L'atteinte & l'ordre public (breach of the peace), qui n'est pas une
infraction pénale (R v. County ojLondon Quarter Sessions Appeals Commitlee,
ex parte Metropolitan Police Commissioner, King's Bench Reports 1948, vol. 1,
p. 670), est définie par la common law depuis des temps anciens.
Cependant, comme Lord Justice Watkins I|'a fait remarquer en janvier
1981 en pronongant la décision de la Cour d'appel dans I'affaire
R. v. Howell (Queen's Bench Reports 1982, vol. 1, p. 416)

« On n'aque trés rarement formulé une définition compléte de la notion d'atteinte a
I'ordre public (...) » (p. 426)

Il poursuivit :

« Osons dire qu'il est probable que se produira une atteinte a I'ordre public si une
personne ou, en sa présence, ses biens, subissent un préjudice ou sont susceptibles d'en
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subir un ou si une personne redoute une telle éventualité en raison d'une agression,
d'une rixe, d'une émeute, d'une réunion illégale ou d'un autre trouble. » (p. 427)

11. Dans une affaire traitée ultérieurement par laDivisional Court (Percy
v.DirectorojPublicProsecutionsWeeklyLawReports 1995, vol. I,p. 1382),lejuge
Collins s'est inspiré de I|'affaire Howell, déclarant qu'il ne peut y avoir
atteinte a l'ordre public s'il n'y a pas eu auparavant risque de violence. Il
n'est toutefois pas indispensable que la violence soit perpétrée par le
défendeur des lors qu'il est établi que la conséquence naturelle de son
comportement serait de provoquer laviolence chez autrui

« Il n'est pas nécessaire que le comportement en question constitue en lui-méme un
trouble de I'ordre public ou une infraction pénale. Il suffit que, sil persiste, sa

conséquence naturelle soit d'inciter autrui a la violence, d'ou un danger réel de
provoquer une atteinte a I'ordre public. » (p. 1392)

12. Dans l'affaire Nicol and Selvanayagam v. Director oj Public Prosecutions
{Justice of the Peace Reports 1996, vol. 160, p. \bb), Lord Justice Simon Brown a
déclaré :

« (..) le tribunal ne conclurait certainement pas qu'fune atteinte a I'ordre public] est
établie si les éventuels actes de violence susceptibles d'avoir été provoqués chez autrui
n'étaient pas seulement illégaux mais totalement disproportionnés, ce qui serait
naturellement le cas si le comportement du défendeur était non seulement légal mais
n'entrainait aucune ingérence dans les droits d'autrui et, a plus forte raison, si le
défendeur exercait correctement ses droits fondamentaux, que ce soit le droit de se
réunir, de manifester ou de s'exprimer librement. » (p. 163)

13. Un comportement contraire aux bonnes moeurs est décrit comme
une « conduite ayant pour caractéristique d'étre considérée comme
mauvaise plutét que bonne par la majorité des concitoyens
contemporains de |I'intéressé » (Lord Justice Glidewell dans I'affaire
Hughes v. Holley, Criminal Appeat'Reports 1988, vol. 86, p. 130).

14. En l'affaire R v. Sandbach, ex parte Williams (King's Bench Reports
1935, vol. 2, p. 192), la Divisional Court a désapprouvé le point de vue
selon lequel on ne peut sommer quelqu'un de bien se conduire lorsqu'il
n'y a aucune raison de redouter une atteinte a I'ordre public. Comme
pour la sommation de respecter I'ordre public, il doit y avoir matiére a
craindre que se reproduise la conduite incriminée pour pouvoir émettre
une sommation de bien se conduire.

B. Sommation (binding over)

15. Le pouvoir de « sommation » des magistrates se fonde sur la loi de
1980 sur les magistrates (« la loi de 1980 »), sur la common law et sur la loi de
1361 sur lesjuges de paix (« la loi de 1361 »).

Une sommation fait obligation a la personne visée de prendre un
« engagement » (une promesse ou une lettre de gage, garantie par une
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somme d'argent fixée par le tribunal) de respecter I'ordre public ou de
bien se conduire pendant une période déterminée. Si l'intéressé ne
consent pas a prendre cet engagement, le tribunal peut ordonner son
placement en détention, pour six mois au maximum en cas de
sommation émise en vertu de la loi de 1980 ou pour une durée illimitée
en cas de sommation émise en vertu de la loi de 1361 ou de la common law.
Si I'intéressé accepte de s'engager de la sorte mais porte atteinte a |'ordre
public dans le délai fixé, il perd la somme consignée. Une sommation ne
constitue pas une condamnation pénale (R v. County of London Quarter
Sessions, ex parte Metropolitan Police Commissioner, King's Bench Reports 1948,
vol. |,p. 670).

/. Sommation en vertu de la loi de 1980 sur les M agistrates' Courts

16. L'article 115 de laloi de 1980 est ainsi libellé :

« 1) Le pouvoir d'une magistrates court, saisie d'une plainte, de sommer une personne
de prendre I'engagement, assorti ou non de garanties, de respecter I'ordre public ou de
bien se conduire envers le plaignant s'exerce par voie d'ordonnance sur plainle.

()

S) Toute personne a qui une magistrates court ordonne en vertu du paragraphe 1 de
prendre I'engagement, assorti ou non de garanties, de respecter I'ordre public ou de bien
se conduire, et qui refuse d'obéir a cette ordonnance peut étre mise en détention pour
une période de six mois maximum, a moins qu'elle n'accepte dans l'intervalle de se
conformer a I'ordonnance. »

2. Sommation en vertu de la common law et de la loi de 1361 sur les juges de
paix

17. Qutre la procédure légale décrite ci-dessus, les magistrates ont
compétence pour émettre des sommations en vertu de la common law et
de la loi de 1361. En vertu de ces pouvoirs, ils peuvent, a n'importe quel
stade de la procédure, émettre une sommation a I'encontre de tout
participant a l'instance s'ils considérent que la conduite de I'intéressé est
de nature a porter atteinte a I'ordre public, ou que son comportement est
contraire aux bonnes moeurs. Les juges ne peuvent assortir une
sommation de conditions particulieres (affaire Ayu, Criminal Appeal
Reports 1959, vol. 43, p. 31, affaire Goodlad v. Chief Constable of South

Yorkshire, Criminal Law Review 1979, p. 51). ‘

3. Recours

18. L'ordonnance d'une magistrates court enjoignant a une personne de
prendre |'engagement de respecter |'ordre public ou de bien se conduire
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peut faire I'objet d'un recours devant la High Court ou la Crown Court.
L'examen de la High Court se limite a des questions de droit, qui lui sont
exposeées sous la forme d'un renvoi sur points de droit (by way of case stated).
Conformément a l'article 1 de la loi de 1956 sur les recours contre les
sommations prononcées par les magistrates courts (Magistrates Courts
(Appeals from Binding Over Orders) Act 1956), un recours porté devant la

Crown Court entraine un nouvel examen de |'affaire en fait et en droit.

4. Le rapport de la Law Commission sur les sommations

19. En réponse a une demande du ministre de laJustice l'invitant a
examiner le pouvoir de sommation, la Law Commission (organe légal
chargé de la réforme du droit en Angleterre et au pays de Galles) a
publié en février 1994  son rapport intitulé « Binding Over »
(« Sommations ») dans lequel elle déclare ceci

« 4.34 Nous considérons qu'il est contraire aux principes élémentaires de la justice
naturelle d'invoquer les notions de comportement contraire aux bonnes moceurs et
d'atteinte a I'ordre public pour justifier le prononcé d'une sommation. Cela vaut de
maniére certaine pour la premiere notion et trés défendable pour la seconde. Une
sommation enjoignant a une personne de bien se conduire s'exprime en termes
tellement généraux qu'elle ne donne pas suffisamment d'indications a la personne
ainsi sommée quant au type de conduite dont elle doit s'abstenir afin de ne pas
s'exposer a des sanctions (...)

()

6.27 Nous sommes convaincus qu'il existe d'importantes objections de principe
au maintien du pouvoir de sommer une personne de respecter I'ordre public ou de bien
se conduire. En résumé, ces objections tiennent a I'imprécision de la définition de la
conduite pouvant donner lieu & une sommation ; au caractére trop vague, et donc
potentiellement oppressif, des sommations qui sont prononcées ; a I'anomalie que
constitue le pouvoir d'emprisonner une personne pour insoumission a une sommation ;
au fait que les ordonnances restreignant la liberté d'une personne peuvent étre rendues
en dehors des régles du droit pénal régissant la charge de la preuve ou, du reste, en
dehors de toute régle clairement définie ; et au fait que les témoins, plaignants ou
méme accusés relaxés, peuvent faire I'objet d'une sommation sans étre informés au
préalable de fagon adéquate des charges ou des plaintes formulées a leur encontre. »
(Rapport de laLaw Commission n" 222)

La Law Commission a donc recommandé de supprimer le pouvoir

d'émettre des sommations.

PROCEDURE DEVANT LA COMMISSION

20. Les requérants ont saisi la Commission le 19 aolt 1994. IIs
alléguaient des violations des articles 5, 10 et 11 de la Convention.
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21. La Commission a retenu la requéte (n" 25594/94) en partie le
26 juin 1996. Dans son rapport du 6 juillet 1998 (ancien article 31 de la
Convention), elle conclut qu'il y a eu violation de l'article 10 de la
Convention (vingt-cing voix contre quatre). Le texte intégral de son avis
et des deux opinions dissidentes dont il s'accompagne figure en annexe au
présent arrét.

CONCLUSIONS PRESENTEES A LA COUR

22. Le Gouvernement demande a la Cour de conclure que les faits de
la cause ne révelent aucune méconnaissance de la Convention. Les
requérants la prient de constater une violation de l'article 10 de la
Convention et de leur allouer des frais et dépens.

EN DROIT

I. SUR L'OBJET DU LITIGE

23. Devant la Commission, les requérants ont soulevé un grief sur le
terrain de l'article 11 de la Convention (paragraphe 20 ci-dessus).

24. lls n'ont pas maintenu cette doléance devant la Cour, qui
n'apercoit aucune raison de |I'examiner d'office (voir, par exemple, I'arrét
Stallinger et Kuso c. Autriche du 23 avril 1997, Recueil des arréts et décisions
1997-11, p. 680, § 52).

IL SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 10 DE LA CON-
VENTION

25. Les intéressés alleguent une violation de I'article 10 de la
Convention. Ils soutiennent en particulier que le constat selon lequel ils
se sont comportés de manieére contraire aux bonnes moeoeurs et la
sommation rendue en conséquence s'analysent en une ingérence dans les
droits que leur garantit I'article 10, ingérence qui n'était pas « prévue par
laloi » au sens de cette disposition. Les passages pertinents de celle-ci sont
ainsi libellés :

« 1. Toute personne a droit a la liberté d'expression. Ce droit comprend la liberté
d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées

sans qu'il puisse y avoir ingérence d'autorités publiques et sans considération de
frontiere. (..)

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut étre
soumis a certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui
constituent des mesures nécessair es, dans une société démocratique, (...) a la défense de
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I'ordre et a la prévention du crime (...) [ou] ala protection de la réputation ou des droits
d'autrui (...) »

26. La Cour doit rechercher si I'affaire révéle une ingérence dans le
droit des requérants ala liberté d'expression et, dans |'affirmative, si cette
ingérence était « prévue par la loi », poursuivait un but légitime et était
« nécessaire dans une société démocratique » au sens de l'article 10 § 2.

A. Existence d'une ingérence dans le droit des requérants a la
liberté d'expression

27. Lesrequérants, des « saboteurs de parties de chasse », ont géné le
déroulement de la chasse de Portman le 3 mars 1993. A l'issue d'une
procédure dirigée contre eux, ils furent sommés de respecter I|'ordre
public et de bien se conduire pendant douze mois contre consignation
d'une somme de 100 livres sterling.

28. La Cour rappelle que des poursuites furent engagées contre les
intéressés parce qu'ils avaient manifesté contre la chasse au renard en
génant le déroulement d'une partie de chasse. Certes, ce faisant, ils ont
perturbé les activités qu'ils réprouvaient, mais la Cour estime néanmoins
qu'il s'agissait |a de I'expression d'opinions au sens de l'article 10 (voir, par
exemple, I'arrét Steel et autres c. Royaume-Uni du 23 septembre 1998,
Recueil 1998-VLI, p. 2742, § 92). Les mesures prises contre les requérants
s'analysent, dés lors, en une ingérence dans leur droit alaliberté d'expression.

B. L'ingérence était-elle « prévue par laloi » ?

29. Selon le Gouvernement, les concepts d'atteinte a l'ordre public et de
comportement contraire aux bonnes meceurs sont suffisamment précis et
sirs pour que les restrictions susceptibles de toucher la liberté
d'expression soient « prévues par la loi », comme |'exige l'article 10 § 2.
Concernant en particulier la notion de comportement contraire aux
bonnes mceurs, le Gouvernement admet que le pouvoir de sommer une
personne de bien se conduire est défini de maniére large, mais il affirme
gue cela est nécessaire pour exercer ce pouvoir et suffisant pour satisfaire
aux exigences de la Convention. Il soutient que cette compétence conféere
aux magistrales un outil précieux pour réguler les comportements asociaux
susceptibles de dégénérer en infractions pénales. Il note aussi que la portée
de ladéfinition facilite |'administration de lajustice car les normes sociales
évoluent tout comme la perception qu'ont les gens de ce qu'est une conduite
acceptable. Le Gouvernement désapprouve la conclusion de la Commission
selon laquelle aucun élément objectif ne permet a un citoyen de régler sa
conduite, en s'appuyant sur |'affaire Chorherr, ou la Cour a conclu que

I'infraction administrative d'atteinte a « |'ordre public par un comporte-
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ment de nature a causer le scandale » relevait bien du champ d'application
du critére « prévue par laloi » (arrét Chorherrc. Autriche du 25 aolt 1993,
série A n" 266-B, pp. 35-36, 8§ 25). Il renvoie également a deux tests
appliqués en droit anglais : celui consistant arechercher si une personne a
agi de maniére « malhonnéte » aux fins des lois de 1968 et 1978 sur le vol,
qui correspond aux critéres appliqués par les gens raisonnables et honnétes
(R v. Ghosh, Queen's Bench Reports 1982, p. 1053) et celui permettant de
déterminer si une publication est diffamatoire, c'est-a-dire si la
déclaration en cause entacherait la réputation d'une personne aux yeux
des citoyens bien pensants. Enfin, le Gouvernement soutient que, eu égard
aux faits de la cause, les requérants auraient dd savoir que leur
comportement était contraire aux bonnes moeurs et ce qu'il convenait de
faire pour éviter a l'avenir de se conduire de la sorte. En effet, ils avaient agi
dans le but de géner les activités licites d'autrui et n'auraient pasdd nourrir
le moindre doute quant au caractére illégal de leur comportement, qu'il
convenait donc de ne pas reproduire. Le Gouvernement rappelle que la
Cour examine |'affaire dont elle est saisie et non la compatibilité dans
|'abstrait du droit interne avec la Convention.

30. Les requérants, s'appuyant sur le rapport de la Commission et
celui de la Law Commission (paragraphe 19 ci-dessus), estiment que la
législation relative a la conduite contraire aux bonnes moeurs ne satisfait
pas aux exigences de l'article 10 § 2 car elle ne contient pas de critéres
objectifs suffisants. Ils considérent de plus qu'une sommation de
s'abstenir de toute conduite contraire aux bonnes mceurs ne saurait étre
« prévue par la loi » puisqu'elle n'indique pas a la personne sommée de la
sorte ce que celle-ci peut 1également faire ou ne pas faire.

31. La Cour rappelle que I'une des exigences découlant de |'expression
« prévue par la loi » est la prévisibilité. On ne peut donc considérer
comme « une loi » qu'une norme énoncée avec assez de précision pour
permettre au citoyen de régler sa conduite. Par ailleurs la certitude, bien
gue hautement souhaitable, s'accompagne parfois d'une rigidité
excessive ; or le droit doit savoir s'adapter aux changements de situation.
Le niveau de précision de la législation interne - qui ne peut en aucun cas
prévoir toutes les hypothéses - dépend dans une large mesure du contenu
de l'instrument en question, du domaine qu'il est censé couvrir et du
nombre et du statut de ceux a qui il est adressé (voir en général a cet
égard |'arrét Rekvényi c. Hongrie [GC], n" 25390/94, § 34, CEDH 1999-111).

32. La Cour réaffirme en outre que des restrictions préalables a la
liberté d'expression appellent de la part de la Cour I'examen le plus
scrupuleux (voir a cet égard I'arrét Sunday Times c. Royaume-Uni (n" 2)
du 26 novembre 1991, série A n" 217, pp. 29-30, § 51).

33. La Cour adéja examiné la question de la « |égalité », sous |'angle
de l'article 5 de la Convention, des sommations de respecter |'ordre public
et de bien se conduire (arrét Steel et autres précité, pp. 2738-2740, §§ 71-
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77). Dans cette affaire, la Cour ajugé que le droit anglais définissait de
manieére adéquate les éléments constitutifs de I'infraction d'atteinte a
I'ordre public (ibidem, p. 2739, § 75).

34. La Cour aaussi recherché si les sommations avaient été dans cette
affaire assez précises pour pouvoir étre qualifiées d'« ordonnancels]
rendue[s] par un tribunal » au sens de l'article 5 § 1 b) de la Convention.
Elle constate au paragraphe 76 de |'arrét que :

« (..) les termes en étaient plutét vagues et généraux ; l'expression « bien se
conduire » était particuliérement imprécise et ne donnait guere d'indications a la
personne ainsi sommée quant au type de conduite qui contreviendrait a I'injonction.
Toutefois, la sommation a été émise a I'encontre de chacune de ces requérantes alors
gu'on avait constaté dans son chef une atteinte a I'ordre public. Eu égard a I'ensemble
des circonstances, la Cour a la conviction que, dans ce contexte, il était suffisamment

clair que I'on invitait les requérantes a accepter de s'abstenir de nouvelles atteintes
analogues a I'ordre public pendant les douze mois qui allaient suivre. »

La Cour a également noté que l'article 10 § 2 veut qu'une ingérence
dans l'exercice de la liberté d'expression soit « prévue par la loi » au
méme titre que l'article 5 § 1 exige que toute privation de liberté soit
« réguliere » (ibidem, p. 2742, § 94).

35. L'espece se caractérise par le fait qu'elle porte sur une atteinte ala
liberté d'expression qui ne revét pas la forme d'une « sanction » ou d'une
punition frappant un certain type de comportement, mais celle d'une
sommation enjoignant aux requérants de respecter I'ordre public ou de
s'abstenir de toute conduite contraire aux bonnes mceurs a l'avenir. En
I'occurrence, la sommation n'a donc produit ses effets que dans le futur.
Elle n'exigeait pas de constater qu'il y avait eu auparavant une atteinte a
I'ordre public. L'espéce difféere donc de I|'affaire Steel et autres, ou les
procédures engagées contre les premiére et deuxiéme requérantes se
rapportaient a des atteintes a l'ordre public dont il a ultérieurement été
constaté qu'elles avaient bien été commises.

36. La Cour doit rechercher si la notion de conduite contraire aux
bonnes mceurs est définie comme il convient aux fins de I'article 10 § 2
de la Convention.

37. Elle rappelle en premier lieu avoir considéré, dans son arrét Steel
et autres, que |'expression « bien se conduire » « était particuliérement

imprécise et ne donnait guére d'indications a la personne ainsi sommée
guant au type de conduite qui contreviendrait a l'injonction » (ibidem,
pp. 2739-2740, § 76). Ces considérations valent également en |'espéce, ou
les requérants n'ont pas été accusés d'une infraction pénale et ou il a été
jugé qu'ils n'avaient pas troublé I'ordre public.

38. Elle releve en deuxiéme lieu qu'un comportement contraire aux
bonnes maoeurs est défini comme une « conduite ayant pour caractéris-
tique d'étre considérée comme mauvaise plutdét que bonne par la grande
majorité des concitoyens contemporains de |'intéressé » (paragraphe 13ci-
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dessus). Elle ne saurait dire avec le Gouvernement que cette définition
contient le méme élément objectif que celle du comportement « de nature
a causer le scandale » en jeu dans |'affaire Chorherr (paragraphe 29 ci-
dessus). La Cour estime que la question de savoir si un comportement est
« de nature a causer le scandale » touche a l'essence méme du
comportement interdit : il s'agit d'une conduite dont la conséquence
prévisible est qu'elle scandalisera autrui. De méme, la définition de
|'atteinte a |'ordre public énoncée dans |'affaire Percy v. Director of Public
Prosecutions (paragraphe 11 ci-dessus) - a savoir notamment un compor-
tement dont la conséquence naturelle est d'inciter autrui a la violence -
décrit aussi une conduite en faisant référence aux effets qu'elle produit. En
revanche, dire d'une conduite qu'elle a « pour caractéristique d'étre
considérée comme mauvaise plutdt que bonne par la grande majorité des
concitoyens contemporains de I'intéressé » ne la décrit nullement, mais se
borne alaqualifier de « mauvaise » aux yeux d'une majorité de citoyens.

39. La Cour ne pense pas non plus que les autres exemples cités par le
Gouvernement de comportement défini par référence aux criteres
attendus par la majorité des contemporains soient similaires a la
conduite contraire aux bonnes mceurs car, dans chaque affaire
mentionnée, I'exemple ne concerne qu'un élément d'une définition plus
compleéete de laconduite interdite.

40. S'agissant plus précisément des faits de la cause, la Cour
n‘admet pas que les requérants auraient de toute évidence di savoir
ce qu'il leur était interdit de faire pendant la durée de la sommation.
Alors qu'en l'affaire Steel et autres les tribunaux internes ont estimé
que les requérantes avaient troublé I'ordre public et la Cour a jugé
qu'il apparaissait nettement que la sommation se rapportait a un
comportement analogue (ibidem), en I'espéce les intéressés n'ont pas
porté atteinte a l'ordre public. Compte tenu du manque de précision
évoqué plus haut, I'on ne saurait donc dire qu'ils devaient clairement
savoir quel comportement ils étaient sommés de ne pas adopter.

41. La Cour conclut donc que la sommation faite aux requérants de
respecter I'ordre public et de s'abstenir d'une conduite contraire
aux bonnes moceurs n'était pas « prévue par la loi » ainsi que l'exige
I'article 10 § 2 de la Convention.

42. Dans ces conditions, la Cour n'est pas tenue d'examiner les autres
guestions qui se posent sous |'angle de I'article 10 de la Convention.

43. Des lors, il yaeuviolation de I'article 10 de la Convention.

I1l. SUR L'APPLICATION DE L'ARTICLE 41 DE LA CONVENTION

44. Aux termes de l'article 41 de la Convention,

« Si laCour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les
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conséquences de cette violation, la Cour accorde a la partie lésée, s'il y a lieu, une
satisfaction équitable. »

A. Frais et dépens

45. Les requérants réclament la somme de 6 000 livres sterling, a
majorer de la taxe sur la valeur ajoutée, en remboursement des frais et
dépens encourus pour la procédure a Strasbourg, moins les sommes
versées par la Commission et la Cour au titre de Passistance judiciaire.
Le Gouvernement approuve ce montant.

La Cour considére que la demande relative aux frais et dépens est
raisonnable et considére qu’il y a lieu de P'accuelllir en totalité.

B. Intéréts moratoires

46. Selon les informations dont dispose la Cour, le taux d’intérét légal
applicable en Angleterre et au pays de Galles a la date d’adoption du
présent arrét était de 7,5 % I’an.

PAR CES MOTIFS, LA COUR

1. Dit, a Punanimité, qu’il n’y a pas lieu d’examiner le grief tiré par les
requérants de Particle 11 de la Convention ;

2. Dit, par seize voix contre une, qu’il y a eu violation de I’article 10 de la
Convention ;

3. Dit, a 'unanimité,
a) que ’Etat défendeur doit verser aux requérants, dans les trois mois,
6 000 (six mille) livres sterling pour frais et dépens, plus toute somme
pouvant étre due au titre de la taxe sur la valeur ajoutée, moins les
sommes versées au titre de I'assistance judiciaire ;
b) que ce montant sera & majorer d’un intérét simple de 7,5 % l'an a
compter de 'expiration dudit délai ¢t jusqu’au versement.

Fait en frangais et en anglais, puis prononcé en audience publique au
Palais des Droits de ’'Homme, a Strasbourg, le 25 novembre 1999.

Luzius WILDHABER
Président

Paul MAHONEY
Greffier adjoint
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Au présent arrét se trouve joint, conformément aux articles 45 § 2 de la
Convention et 74 § 2 du réglement, Uexposé de Popinion dissidente de
M. Baka.

L.W.
PJM.
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OPINION DISSIDENTE DE M. LE JUGE BAKA

(Traduction)

Le juge international n’a pas pour tiche de défendre une institution
nationale qui présente a I’évidence certains défauts. En eifet, dans son
rapport sur le pouvoir de sommation des magistrates, la Law Commission
reléve « I'imprécision de la définition de la conduite pouvant donner lieu
a une sommation », le « caractére trop vague, et donc potentiellement
oppressif, des sommations qui sont prononcées » et « I'anomalie que
constitue le pouvolr d’emprisonner une personne pour insoumission
une sommation ». Pour ces raisons, et d’autres, la Law Commission a
méme recommandé de supprimer le pouvoir d’émettre des sommations.

En revanche, il n’est pas facile de détruire des institutions établies de
longue date, donc profondément ancrées dans le systeéme juridique d’un
pays, et qui se sont montrées utiles pendant des siecles pour protéger les
droits des citoyens, comme en l’espéce. Si nous prenons les faits de la
cause, les juridictions internes ont considéré que, par leur
comportement, les requérants « ont délibérément cherché a géner la
partie de chasse de Portman et a faire en sorte que les chiens échappent
au controle (...) ». Les intéressés ont reconnu étre des saboteurs de parties
de chasse et, en tant que tels, ont délibérément tenté de perturber
gravement les loisirs légalement organisés d’autrui voire de les rendre
impossibles. Leur conduite, comme P'a déclaré la Crown Court dans ses
conclusions, n’a provoqué « ni violence ni menaces de violence, en sorte
que I’on ne saurait dire qu'il y a eu atteinte a P'ordre public ou risque
d’une telle atteinte ». Selon moi cependant, leur comportement appelait
certainement une mesure juridique adéquate et proportionnée afin de
protéger autrui.

Je pense comme la Cour que 'espece differe de Paffaire Steel et autres
¢. Royaume-Uni (arrét du 23 septembre 1998, Recueil des arréts et décisions
1998-VII), ol la sommation portait sur des atteintes a 'ordre public, alors
qu’en I'occurrence les conclusions rendues a ’encontre des requérants se
fondaient sur une conduite contraire aux bonnes meeurs. Dans I'affaire
Steel et autres, la Cour était convaincue que les sommations avalent été
infligées aprés que les juridictions internes eurent constaté que les
requérantes avalent commis une atteinte & 'ordre public, dont la Cour a
dit que « le droit anglais définissait de maniere adéquate les éléments
constitutifs » (arrét Steel et autres, p. 2739, § 75). En revanche, je
m’inscris en faux contre sa conclusion selon laquelle « la sommation faite
aux requérants de respecter Pordre public et de s’abstenir d’une conduite
contraire aux bonnes meeurs n’était pas « prévue par la lot » ainsi que
Iexige larticle 10 § 2 de la Convention » (paragraphe 41 de 'arrét).
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Lorsqu’elle analyse le critére « prévue par la loi » énoncé a Particle 10
§ 2, la Cour rappelle toujours que « le niveau de précision requis de la
législation interne — laquelle ne saurait du reste parer a toute
éventualité — dépend dans une large mesure du texte considéré, du
domaine qu’il couvre ainsi que du nombre et de la qualité de ses
destinataires », et indique qu’« il incombe au premier chef aux autorités
nationales d’interpréter et appliquer le droit interne » (arrét Chorherr
c. Autriche du 25 aolit 1993, série A n” 266-B, pp. 35-36, § 25).

Sur la base de ces éléments relatifs a la prévisibilité, j’estime que, dans
les circonstances de la cause, les requérants auraient di savoir quel type
de comportement était contraire aux bonnes meeurs. Cette exigence est
certes définie en termes généraux, mais si l'on tient compte de la nature
de la perturbation et du nombre limité de contrevenants, l'institution de
la sommation de se bien conduire imposait indubitablement aux
requérants l'obligation de s’abstenir d’acte offensant et délibéré
susceptible de perturber les activités légalement organisées des
personnes se livrant 4 la chasse au renard. A mon avis, ’obligation de
respecter l'ordre public et de bien se conduire doit s’interpréter a la
lumiére du comportement asocial particulier adopté par les requérants.
A cet égard, jestime que la sommation était prévisible et permettait
raisonnablement aux requérants de se conduire en conséquence.

C’est pourquoi j’estime non seulement que ingérence dans les droits
que l'article 10 garantit aux requérants visait un but légitime mais aussi
qu’elle était prévue par la loi et nécessaire dans une société démocratique.
Dés lors, je conclus qu’il n’y a pas eu violation de Darticle 10 de Ia
Convention.
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AVIS DE LA COMMISSION

ANNEXE

AVIS DE LA COMMISSION EUROPEENNE
DES DROITS DE HOMME!

(formulé dans le rapport de la Commission du 6 juillet 1998)

[La Commission siégeait dans la composition suivante :

MM. S. TRECHSEL, président,
J-C. GEus,
M.P. PELLONPAA,
L. BusuTTiL,
GAUKUR JORUNDSSON,
A.S. GOZUBLYUK,
A. WEITZEL,
J-C. SOVYER,
H. DaNELIUS,

M™  G.H. THUNE,

MM. F. MartiNez,

C.L. Rozakis,
M™  J. Liopy,
MM. L. LouCAIDES,

B. MARXER,

M.A. Nowicki,
1. CABRAL BARRETO,
B. CoNFORTI,
1. BEkEs,
D. Svagy,
A. PERENIC,
C. Birsan,
K. HERNDL,
L. BIELIONAS,
LE.A. ALKEMA,
M. ViLa AMIGO,
M™ M. Hiox,
MM. R. NicoLi,
A. ARABADJIEY,
et M. M. DE SaLVIA, secrétaire.|

I. Traduction ; original anglais.
2. L’avis se réfere a des paragraphes antérieurs du rapport de la Commission, dont le texte
intégral peut &tre obtenu au greffe de la Cour.
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A. Grief déclaré recevable

38. La Commission a retenu le grief formulé par les requérants au
sujet de la sommation dont ils ont fait I'objet.

B. Point en litige

39. Le point en litige en 'espéce est le suivant :y a-t-il eu violation des
articles 10 et 11 de la Convention ?

C. Quant aux articles 10 et 11 de la Convention

40. Les passages pertinents de I'article 10 sont ainsi libellés :

« . Toute personne a droit a la liberté d’expression. Ce droit comprend la liberté
d’opinion et la liberté de recevoir ou de communiquer des informations ou des idées
sans qu’il puisse y avoir ingérence d’autorités publiques et sans considération de
frontiére. (...)

2. L’exercice de ces libertés comportant des devoirs ct des responsabilités peut étre
soumis 2 certaines formalités, conditions, restrictions ou sanctions prévucs par la loi, qui
constituent des mesures nécessaires, dans une société démocratique, (...) a la défense de
I'ordre et a la prévention du crime, a la protection de la santé ou de la morale, 4 la
protection de la réputation ou des droits d’autrui {...) ou pour garantir 'autorité et
Pimpartialité du pouvoir judiciaire. »

41. Les requérants n’ayant pas soumis de grief distinct sous ’angle de
Particle 11 de la Convention, la Commission étudiera 'affaire sur le seul
terrain de l’article 10.

42. Les requérants font valoir que le concept de comportement
contraire aux bonnes meeurs est particuliérement mal défini, car il
recouvre une conduite jugée a la fois criminelle en droit interne,
constitutive d’un délit civil ou simplement critiquée par les magistrates. Ils
relévent que la commission de réforme du droit a considéré ce concept
comme incompatible avec la Convention. Selon eux, une ordonnance
sommant de ne pas se comporter de maniére contraire aux bonnes
meeurs ne saurait passer pour « prévue par la loi » au sens de 'article 10
§ 2, car elle n’indique pas ce que le destinataire de 'ordonnance peut ou
ne peut légalement faire. Partant, la formalité, la restriction ou la
sanction n’est pas « prévue ». Ils estiment en outre que la base légale et
la procédure relatives a ces ordonnances sont tellement vagues qu’elles ne
sauraient passer pour une « loi »,

43. Le Gouvernement considére que le concept de comportement
contraire aux bonnes mceurs est « prévu par la loi » au sens de la
jurisprudence élaborée par les institutions de la Convention. Il est en
particulier accessible et formulé avec suffisamment de précision pour
permettre au citoyen de régler sa conduite et de prévoir, avec une
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certitude raisonnable, les conséquences de ses actes. Selon lui, Paffaire
Hughes v. Holley (paragraphe 23 du rapport) montre clairement qu’une
personne n’est pas coupable de comportement contraire aux bonnes
meeurs du simple fait que les juges désapprouvent subjectivement ce
comportement. Appliquant le critére défini dans cette affaire, il ajoute
que, de nos jours, il est peu probable que Iopinion considére comme
contraire aux bonnes meoeurs P'expression légitime et pacifique d’idées,
au contraire d’un comportement empéchant autrui de se livrer a des
occupations légales. Le pouvoir de sommation, selon le Gouvernement,
est accessible aux personnes qui prennent la peine de consulter des
juristes a ce sujet.

44. Le fait qu’un comportement contraire aux bonnes mceurs ne soit
pas constitutil d’une infraction pénale ne joue, pour le Gouvernement,
aucun role. En effet, il n’y a aucune raison pour que les restrictions
légales permises a larticle 10 § 2 présentent un caractére pénal. 1l
renvoie aux procédures civiles en diffamation, nécessaires a la protection
de la réputation d’autrui.

45. Enfin, le Gouvernement note qu’il n’est pas exact de dire que les
requérants encourent des sanctions pour un comportement que le droit
interne ne considére pas comme répréhensible. Il reléeve que les
requérants ne risquent de perdre la somme consignée que s’ils
n’obéissent pas a la sommation, formulée par un tribunal compétent en
vertu d’une ordonnance légale, qu’il est illégal de ne pas respecter.
Exercer leur droit a la liberté d’expression ne fait donc courir aucun
risque aux requérants. Bien au contraire, ils ne s’exposent 2a des
sanctions que s’ils se comportent de maniére contraire aux bonnes
mceurs, conduite que l'article 10 § 2 autorise a contrdler.

46. La Commission constate que les requérants se sont livrés a une
sorte de manifestation contre la chasse de Portman. Ils ont sonné du cor
et hué les chiens. La procédure engagée contre eux a conduit a constater
qu’ils s’étaient comportés de maniére contraire aux bonnes meeurs, méme
s’il n’y a pas eu de violence, ni de menace de violence. Ils ont été sommés
de s’engager a respecter 'ordre public et a bien se conduire en consignant
la somme de 100 livres sterling pendant douze mois.

47. La Commission rappelle que la liberté d’expression va au-dela du
simple discours (Cour eur. DH, arrét Vogt c. Allemagne du 26 septembre
1995, série A n°® 323, p. 23, § 44), et considére le comportement des
requérants comme la marque de leur désaccord avec la chasse, et
relevant ainsi de Particle 10. Elle estime qu’il y a eu sans conteste une
ingérence dans le droit des requérants a la liberté d’expression garanti
par cet article.

48. La Commission rappelle en outre qu’une ingérence est contraire 4
article 10 de la Convention, sauf'si elle est « prévue par la loi », vise un ou
plusieurs des buts légitimes cités au paragraphe 2 dudit article et est
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« nécessaire dans une société démocratique » (voir, par exemple, Cour
eur. DH, arrét Chorherr c. Autriche du 25 aolt 1993, série A n° 266-B,
p- 35, § 23).

49. Elle rappelle avoir conclu que le concept d’atteinte a 'ordre public,
avec le pouvoir de sommation qui I’accompagne, satisfait a ’exigence
selon laquelle I'ingérence doit étre « prévue par la loi » (Cour eur. DH,
arrét Steel et autres ¢. Royaume-Uni du 23 septembre 1998, Recueil des
arréls et décisions 1998-VII). La Commission estime que l'atteinte & l'ordre
public est analogue a une infraction pénale. Si le pouvoir de sommation est
le méme que celui en cause dans affaire Steel et autres, le concept de
comportement contraire aux bonnes mceurs est moins précis que celui
d’atteinte a lordre public. En particulier, le comportement des
requérants était plus éloigné du domaine de l'ordre public : la Crown
Court a constaté qu’il n’y avait eu ni violence ni menace de violence. La
Commission reléve que rien n’indique que la conduite des requérants
aurait pu directement inciter autrui a commettre un acte préjudiciable.
Le comportement des requérants n’était contraire ni au droit pénal ni au
droit civil et ne présentait pas non plus ’élément de préjudice ou de
crainte d’un préjudice essentiel a la constitution d’une atteinte a l'ordre
public.

50. [a Commission rappelle que le terme « loi » {igurant dans nombre
d’articles de la Convention est une « notion qui englobe le droit écrit
comme non écrit et implique des conditions qualitatives, entre autres
celles d’accessibilité et de prévisibilité » (Cour eur. DH, arrét C.R.
¢. Royaume-Uni du 22 novembre 1995, série A n® 335-C, pp. 68-69, § 33).

51. Le pouvoir des magistrates d’ordonner une sommation en cas de
comportement contraire aux bonnes moeurs remonte au moins a la loi de
[361 sur les juges de paix et tire son origine de la common law. Les parties
admettent la définition que donne de ce concept la Divisional Court dans
affaire Hughes v. Holley (paragraphe 23 du rapport) : « conduite ayant
pour caractéristique d’étre considérée comme mauvaise plutét que
bonne par la grande majorité des concitoyens contemporains de
intéressé ». Partant, la loi est accessible.

52. La Commission doit rechercher si la « loi » était « prévisible »,
c’est-a-dire si elle était formulée avec suffisamment de précision pour
permettre au citoyen, en s’entourant au besoin de conseils éclairés, de
prévoir, 4 un degré raisonnable dans les circonstances de la cause, les
conséquences de nature a dériver d’un acte déterminé (Cour eur. DH,
arrét Sunday Times ¢. Royaume-Uni (n® 1) du 26 avril 1979, série A n°® 30,
p-31, § 49).

53. Comme la Cour européenne des Droits de ’Homme I’a indiqué
dans le cadre de I'article 8 de la Convention : « le droit interne doit offrir
une certaine protection contre des atteintes arbitraires de la puissance
publique aux droits garantis par le paragraphe | (...) » (Cour eur. DH,
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arrét Kruslin c. France du 24 avril 1990, série A n° 176-A, pp. 22-23, § 30,
lequel renvoie a 'arrét Malone c. Royaume-Uni du 2 aolit 1984, série A
n® 82, p. 32, § 67). En revanche, « le niveau de précision requis de la
l[égislation interne — laquelle ne saurait du reste parer a toute
éventualité — dépend dans une large mesure du texte considéré, du
domaine qu’il couvre ainsi que du nombre et de la qualité de ses

destinataires » (arrét Chorherr précité, pp. 35-36, § 25).

54. La Commission admet que les atteintes a l'ordre public ne peuvent
étre définies que de maniére assez générale (voir par exemple l'arrét
Chorherr précité et, en ce qui concerne le concept d’atteinte a Pordre
public selon la common law, I'arrét Steel et autres précité). Malgré tout,
les éléments constitutifs de Dinfraction doivent étre définis griace a
certains critéres objectifs, comme dans I'affaire Chorherr par exemple,
ou la législation autrichienne pertinente décrit 'infraction en cause — le
trouble de 'ordre public — comme étant provoquée par un comportement
de nature a causer le scandale. Il en va de méme de I'infraction d’atteinte
a lordre public selon la common law, qui est constituée lorsqu’une personne
subit ou est susceptible de subir un préjudice, ou craint une telle
éventualité, méme si le « préjudice » en question est susceptible de
découler de provocations de la part de la personne inculpée (arrét Steel
et autres précité).

55. En loccurrence, la Commission est frappée par Pabsence de
définition, jurisprudentielle ou légale, de ce qui est considéré comme
« mauvais plutdét que bon par la grande majorité des concitoyens
contemporains de 'intéressé », La Commission estime qu’une ingérence
dans les droits garantis par l’article 10 doit se justifier a I'aide de critéres
ayant un rapport objectif avec le comportement attaqué ou ses
conséquences, et non d’un point de vue vague sur ce qui est « mauvais »
ou «bon». La présence des termes « par la grande majorité des
concitoyens contemporains de lintéressé » ne saurait, & son avis,
modifier ce jugement car cette expression ne fait que qualifier les termes
« mauvais » ou « bon », sans offrir de critére objectif permettant
d’évaluer le comportement. L’exemple de diffamation cité par le
Gouvernement illustre cela. Une déclaration est considérée comme
diffamatoire si elle porte atteinte a la réputation d’une personne aux
yeux des citoyens bien pensants. La définition évoque donc non
seulement les « citoyens bien pensants », mais aussi latteinte a la
réputation d’une personne, ce qui constitue un critére objectif. En outre,
on ne peut intenter une action en diffamation que si la déclaration en
cause est publiée et inexacte, ajoutant ainsi deux autres éléments
concrets & la définition de la « dilfamation » (Cour eur. DH, arrét
Tolstoy Miloslavsky c. Royaume-Uni du 13 juillet 1995, série A n® 316-B,
p. 66, §§ 21-22).



24 AFTFAIRE HASHMAN ET HARRUP ¢. ROYAUME-UNI -
AVIS DE LA COMMISSION

36. La jurisprudence traitant du comportement contraire aux bonnes
meeurs ne contenant aucun critére objectif permettant de départager les
conduites interdites de celles qui sont autorisées, la Commission estime
que cette notion est définie d’'une maniére tellement générale qu’il est
impossible de savoir a I’avance si tel ou tel comportement relévera de
cette notion. Partant, Jes garanties requises contre le risque d’ingérence
arbitraire fonr défaut.

37. Il S’ensuit que I'ingérence dans le droit des requérants a la liberté
d’expression n'est pas en l'espéce « prévue par la loi » au sens de
Particle 10 § 2 de la Convention.

Conclusion

38. La Commission conclut, par vingt-cing voix contre quatre, qu’ily a
eu en I'espece violation de 'article 10 de la Convention.

M. DE SALVIA S. TRECHSEL
Secrétaire de la Commission Président de la Commission
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OPINION DISSIDENTE DE M. MARTINEZ

Je regrette de ne pouvoir partager l'opinion de la majorité de mes
éminents collegues.

A aucun moment, les faits, tels qu’ils ont été établis dans le rapport de
la Commission, ne font ressortir un comportement de la part des
requérants pouvant s’analyser en une manifestation de la liberté
d’expression, au sens de 'article 10 de la Convention.

11 découle des faits (paragraphe 18 du rapport) que les requérants ont
sonné du cor de chasse et poussé des hurlements pour faire fuir les
animaux, et ce dans le but de saboter la chasse.

J'admets que les requérants s’expriment contre la chasse ; mais ils ne
se sont pas bornés a exprimer leur opinion, ils sont passés aux actes et ont
semé la panique parmi les animaux avec comme conséquence que l'un
d’eux soit tué. Enfin, loin de proclamer une idée, ils se sont employés a
entraver une activité licite, la chasse.

Jestime, pour ma part, que le fait pour les requérants de sonner du cor
de chasse et de pousser des cris dans le but d’empécher la chasse va au-
dela de ce qui est garanti au titre de la liberté d’expression. Les
requérants n’ont pas fait usage d’un droit propre, ils ont empiété sur
celul des autres, les chasseurs.

Cette obstruction au droit d’autrui m’empéche de considérer le
comportement des requérants sous l'angle de la liberté d’expression.
Lorsque l'on passe de I'idée a I'acte, ce qui compte, c’est 'acte en soi et
non le motif qui est a 'origine de cet acte.

Il me semble que, pour la majorité de la Commission, la motivation
d’un acte a le pas sur ses conséquences. Ce serait un précédent vraiment
dangereux voire intolérable dans une société de droit. Si tel était le cas, on
pourrait imaginer que celui qui commet un vol ne ferait ’objet d’aucune
sanction lorsque ’on part de I'idée qu’il a commis cette infraction dans le
but d’exprimer ses idées contraires a la propriété privée.

Je ne saurais déceler, dans la sanction relativement minime dont les
requérants ont été frappés, une ingérence dans leur liberté d’expression.
Jestime, quant a moi, qu’il s’agit 1a d’une simple expression du pouvoir de
I'Etat qui a le devoir de sauvegarder un ordre nécessaire, a savoir
restreindre Pactivité des requérants en vue de sauvegarder le droit des
chasseurs. Sans ordre il n’y a pas d’Etat; ce serait lanarchie, le
chaos, mais jamais un Etat de droit.
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OPINION DISSIDENTE DE M. GAUKUR JORUNDSSON, M™
THUNE ET M. CONFORTI

(Traduction)

Nous n’avons malheureusement pas pu nous rallier 2 lavis de la
majorité car il n’y a pas eu selon nous violation de larticlc 10 de la
Convention en I'espéce.

Nous pourrions, quoiqu’avec quelque hésitation, convenir avec la
majorité qu’il y a eu ingérence dans le droit des requérants a la liberté
d’expression garantie par larticle 10 § 2.

S’agissant de la question de la justification, nous admettons que
I'ingérence visait un ou plusieurs des buts énumérés a I'article 10 § 2, 4
savoir la défense de Pordre, la protection des droits d’autrui et, dans la
mesure ol la confiscation d’'une somme consignée équivaut a une mesure
d’exécution d’une ordonnance rendue par un tribunal, la protection de
Pautorité du pouvoir judiciaire.

En ce qui concerne la question de savoir si la sommation dont les
requérants ont fait I'objet était prévue par la loi, nous différons de Pavis
de la majorité de la Commission et considérons que cette condition est en
Poccurrence respectée.

Nous rappelons qu’en droit anglais un magistrate peut effectuer une
sommation pour comportement contraire aux bonnes mceurs envers une
personne qui s’est comportée d’une maniére « considérée comme mauvaise
plutdt que bonne par la grande majorité des concitoyens contemporains de
I'intéressé ». Ce libellé manque certes de précision mais, comme indiqué au
paragraphe 34 du rapport, les atteintes a 'ordre public sont des infractions qui
ne peuvent étre définies que de maniére assez générale. Dans ces conditions, il
nous semble qu’il devait &tre plutdt prévisible pour les requérants que leur
conduite le jour en question risquait de susciter de la part des autorités une
réaction destinée 4 protéger les intéréts des chasseurs dans ccttc zone. Les
institutions de la Convention ont pour tiche non pas d’apprécier la
législation interne de maniére abstraite, mais d’examiner la maniére dont
elle a été appliquée dans le cas particulier. Ayant procédé a un tel examen,
nous concluons que le critére selon lequel I'ingérence devait étre « prévue
parlaloi » a été respecté en espece.

Quant a la question de la proportionnalité, nous estimons que la
procédure engagée contre les requérants, avec l'obligation de respecter
une sommation de ne pas troubler 'ordre public et de bien se conduire,
n’était pas disproportionnée au but poursuivi compte tenu des éléments
de preuve disponibles au sujet de 'incident.

C’est pourquoi nous concluons qu’il n’y a pas eu violation en I’espéce du
droit des requérants a la liberté d’expression garanti par 'article 10 de la
Convention.
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SUMMARY'

Defamatory statements made by representatives of police association
declared null and void by a court

Article 10

Freedom of expression — Defamation — Defamatory statements made by representatives of police
association declared null and void by a court — Protection of the reputation of others — Protection
of the rights of others — Necessary in a democratic society — Relevant and sufficient reasons —
Public interest — Allegation of lying — Expression of opinions supported by objective factors —
Conduct of plaintiff

In 1981 a law student and an associate professor at the University of Bergen
published a book which included a chapter on police brutality, based on research
which they had carried out in the 1970s. The Ministry ol Justice appointed a
committee of inquiry which concluded in its report that the nature and extent of
police violence was lar more serious than generally believed. One of the members
ol the committee ol inquiry, Mr Bratholm, subsequently published a book entitled
“Police Brutality”. The second applicant, who at the time was Chairman of the
local branch of the Norwegian Police Association, gave a newspaper interview in
which he described the allegations of brutality as “pure misinformation” and “a
deliberate lie” and expressed doubts as to Mr Bratholm’s motives. The first
applicant, then Chairman of the Norwegian Police Association, cxpressed similar
doubts and criticisms in statements which were also reported in the press,
following the publication of a further book by Mr Bratholm in 1987. That book
had led to an investigation by the Prosecutor-General, the conclusion of which
was esscntially that the allegations of police brutality were unfounded. In 1988
Mr Bratholm brought defamation proceedings against the applicants. The City
Court found that Mr Bratholm had not assailed his opponents’ integrity and had
not cxpressed himsell in a manner that could justify the applicants’ attack on him
and consequently declared certain of their statements null and void. It ordered the
first applicant to pay damages (the claim against the second apphicant being time-
barred). The Supreme Court upheld this judgment.

Held

Article 10: There had been an interference by a public authority which was
prescribed by law and pursued the legitimate aim ol protecting the reputation or
rights of others. As to the necessity of the interference, it was a particular feature
of the case that the applicants had been sanctioned in respect of statements they
had made as representatives ol police associations in response to allegations of

I. This summary by the Registry docs not bind the Court.
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police brutality and, while there could be no doubt that any restrictions on the
right to impart and receive information on such allegations called for strict
scrutiny, the same applied to speech aimed at countering the allegations. There
was no reason to question the domestic courts’ {inding that the statements were
capable of harming Mr Bratholm’s reputation, and the reasons given by them were
clearly relevant. As to whether they were also sufficient, the background was a long
and heated debate over allegations of police brutality, which was clearly a matter
of public concern, in respect of which there could be little scope for restrictions on
debate. Nevertheless, there still had to be limits on freedom of expression, and
whether these limits had been exceeded depended on the words used and the
context in which they had been made public, including the fact that they were
oral statements reported by the press, reducing the possibility for the applicants
to reformulate, perfect or retract them. The allegation of deliberate lies had
exceeded the limits and the declaration that the statement was null and void was
justifiable. However, the other statements had been intended to convey the
applicants’ own opinions at a time when there were certain objective factors
supporting their position. Moreover, Mr Bratholm had himself used derogatory
expressions and the admittedly harsh language of the applicants in their
statements, which they had made in a representative capacity, was not
incommensurate with that used by Mr Bratholm. A degree of exaggeration had to
be tolerated in the context ofsuch a heated and continuing public debate, wherc on
both sides professional reputations were at stake. Consequently, the interference
with the applicants’ freedom of expression was not supported by sufficient reasons.
Conclusion: violation (twelve votes to five).

Article 41: The Court considered that the finding of a violation in itself constituted
adequate just satisfaction for any non-pecuniary damage. It awarded the first
applicant the amount he had been ordered to pay in compensation and awarded
both applicants jointly a further sum in respect of pecuniary damage. It also made
awards in respect of costs and expenses and interest pending the proceedings
before the national courts and the Convention institutions.
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In the case of Nilsen and Johnsen v. Norway,

The European Court of Human Rights, sitting, in accordance with
Article 27 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (“the Convention”), as amended by Proto-
col No. 11', and the relevant provisions of the Rules of Court?, as a Grand
Chamber composed of the following judges:

Mr L. WILDHABER, President,
Mrs E. PaLMm,
Mr C.L. Rozakis,
Sir Nicolas BRraTza,
Mr M. PELLONPAA,
Mr B. CONFORTI,
Mr A. Pastor RIDRUEJO,
Mr P. KUrIs,
Mr  R. TURMEN,
Mrs F. TULKENS,
Mrs V. STRAZNICKA,
Mr C. BIrsan,
Mr M. FISCHBACH,
Mr J. CASADEVALL,
Mrs H.S. Greve,
Mr A.B. Baka,
Mr R. MARUSTE,
and also of Mr M. DE SALVIA, Registrar,

Having deliberated in private on 1 July and 20 October 1999,

Delivers the following judgment, which was adopted on the last-
mentioned date:

PROCEDURE

1. The case was referred to the Court by the European Commission of
Human Rights (“the Commission”) and by the Norwegian Government
(“the Government”) on 24 November 1998 and 21 January 1999,
respectively, within the three-month period laid down by former
Articles 32 § 1 and 47 of the Convention. It originated in an application
(no. 23118/93) against the Kingdom of Norway lodged with the
Commission under former Article 25 by Mr Arnold Nilsen and Mr Jan
Gerhard Johnsen, both Norwegian nationals, on 2 November 1993.

The Commission’s request referred to former Articles 44 and 48 and to
the declaration whereby Norway recognised the compulsory jurisdiction of

1-2. Note by the Registry. Protocol No. | | and the Rules of Court came into force on 1 November
1998.
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the Court (former Article 46); the Government’s application referred to
former Articles 44 and 48 of the Convention and to Article 5 § 4 of
Protocol No. 11. The object of the request and of the application was to
obtain a decision as to whether the facts of the case disclosed a breach by
the respondent State of its obligations under Article 10 of the Convention.

2. In accordance with the provisions of Article 5 § 4 of Protocol No. 11
taken together with Rules 100 § 1 and 24 § 6 of the Rules of Court, a panel
of the Grand Chamber decided on 14 January 1999 that the case would be
examined by the Grand Chamber of Court.

3. The Grand Chamber included ex officio Mrs H.S. Greve, the judge
elected in respect of Norway (Article 27 § 2 of the Convention and
Rule 24 § 4), Mr L. Wildhaber, the President of the Court, Mrs E. Palm
and Mr C.L. Rozakis, the Vice-Presidents of the Court, and Sir Nicolas
Bratza and Mr M. Pellonpii, Presidents of Sections (Article 27 § 3 of the
Convention and Rule 24 § 3). The other members appointed to complete
the Grand Chamber were Mr B. Conforti, Mr A. Pastor Ridruejo,
Mr G. Bonello, Mr P. Kiris, Mr R. Tiirmen, Mrs F. Tulkens,
Mrs V. Straznicka, Mr C. Birsan, Mr J. Casadevall, Mr A.B. Baka and
Mr R. Maruste (Rule 24 § 3). Subsequently Mr M. Fischbach, substitute
judge, replaced Mr Bonello, who was unable to take part in the further
consideration of the case {Rule 24 § 5 (b)).

4. Mr Wildhaber, acting through the Registrar, consulted the Agent of
the Government and the applicants’ lawyers on the organisation of the
written procedure. Pursuant to the orders made in consequence on
8 February and 17 March 1999, the Registrar received the Government’s
and the applicants’ memorials on 2 June 1999.

5. On 17 June 1999 the Commission produced certain documents from
the file on the proceedings before it, as requested by the Registrar on the
President’s instructions. On various dates between 23 June and 10 July
1999 the Registrar rcceived from the parties additional observations on
the applicants’ Article 41 claim.

6. In accordance with the Grand Chamber’s decision, a hearing took
placc in public in the Human Rights Building, Strasbourg, on 1 July 1999.

There appeared before the Court:

(a) for the Government
Mr F. ELGESEM, Attorney, Attorney-General’s Office

(Civil Matters), Agent,
Mr H. SETRE, Deputy to the Permanent Representative
of Norway to the Council of Europe, Adviser;

(b) for the applicanis
Mr H. Hjort, Advokat,
Mr J. Hjort, Advokat, Counsel.
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The Court heard addresses by Mr H. Hjort and Mr Elgesem and also
the latter’s reply to a question put by one of its members individually.

THE FACTS
1. THE CIRCUMSTANCES OF THE CASE

A. Background to the case

7. The first applicant, Mr Arnold Nilsen, and the second applicant,
Mr Jan Gerhard Johnsen, are Norwegian citizens born in 1928 and 1943
and living in Bergen. The {irst applicant is a police inspector, who at the
material time was Chairman of the Norwegian Police Association (Norsk
Politiforbund). The second applicant is a police constable and was at the
relevant time Chairman of the Bergen Police Association (Bergen
Politilag), a branch of the former association. At the matcrial time they
were both working in the Bergen police force.

8. In the 1970s Mr Gunnar Nordhus, then a law student, and
Mr Edvard Vogt, then an associate professor of sociology at the
University of Bergen, carried out an investigation into the phenomenon
of violence in Bergen, a city of some 200,000 inhabitants. They gathered
material {rom the local hospital relating to all patients subjected to
violence during the period January 1975-July 1976. Later, they included
material from other sources. In 1981 Mr Nordhus and Mr Vogt published
asummary of their previous reports in a book entitled Volden og dens ofre. En
empirisk undersekelse (“Violence and its Victims. An Empirical Study”). The
book extended to some 280 pages and included a 77-page chapter on police
brutality, which it defined as the unlawful use of physical force during the
performance of police duties. The authors found, inter alia, that 58 persons
had been exposed to police brutality during the aforementioned period, 28
ol whom had been medically examined, and that the police in Bergen were
responsible for approximately 360 incidents a year of excessive and illegal
use of force.

The book gave rise to a heated public debate. This involved in part
researchers concerning the methods used and the scientific basis for the
conclusions drawn, and in part members ol the police and the prosecution.

9. In this connection the Ministry of Justice appointed a Committee
(utvalg) of Inquiry consisting of Mr Anders Bratholm, professor of
criminal and procedural law, and Mr Hans Stenberg-Nilsen, advocate
before the Supreme Court. Their mandate was to verify whether the
research of Mr Nordhus and Mr Vogt provided a basis for making any
general observations as to the nature and extent of police brutality in
Bergen.
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Assisted by a statistics expert and an expert on the use of interviews,
the Committee interviewed 101 persons, including 29 police officers, 2
public prosecutors, 4 doctors who had taken blood samples at Bergen
police station, 5 social workers who dealt especially with young criminals
in Bergen, 2 defence lawyers with extensive experience of criminal cases in
Bergen, 13 witnesses of police brutality and 27 alleged victims of such
misconduct. In a report published in 1982 under the title Politivold-
rapporten (“Report on Police Brutality”) Mr Bratholm and Mr Stenberg-
Nilsen concluded:

“Since the Committee of Inquiry has been unable to reach a conclusion regarding
individual accounts of situations, but has considered all the material as a whole (sce
remarks on p. 88 with reference 1o the recommendation of the Reitgjerdet
Commission), it will not, on the basis of the descriptions of the situations alone, be able
to give any exact figure as to the number of incidents of police violence in Bergen.
However, on the basis of all the information concerning police violence in Bergen
received from various sources by the Committee, it believes that the nature and the
extent of police violence are far more serious than seems to be gencrally believed. On
the strength of the evidence as a whole, the Committec assumes that the real extent
hardly differs [rom the two researchers’ estimates. However, the essential point must
be that even the most cautious estimates that can be made on this basis indicate that the
extent is alarming.”

10. The conclusions in the 1982 report and its premises were called
into question by the Norwegian Police Association, amongst others. The
association considered bringing defamation proceedings agatnst
Mr Bratholm, Mr Stenberg-Nilsen, Mr Nordhus and Mr Vogt but decided
in 1983 to refrain from such action.

11. Newspapers in Bergen, in particular, took a keen intercst in the
debate following publication of the 1982 report. Prior to that, in 1981, the
newspaper Morgenavisen had stated that Mr Nordhus had lied in connection
with the collecting of material for his research. Mr Nordhus instituted
defamation proceedings against the newspaper but in 1983 the Bergen
City Court (byrett) dismissed the action on the ground that the accusation
had been justified.

12. Mr Bratholm continued his work on police brutality, eventually as
an independent researcher. In the spring of 1986 he published a book
entitled Politivold (“Police Brutality”), with the subtitle Omfang — drsak —
Jorebyggelse. En studie i desinformasjon (“Extent — Causes — Prevention. A
Study in Misinformation”). He explained his use of the term
“misinformation” as meaning the deliberate or negligent dissemination
of incorrect information. It related to the “false” — or “misunderstood” —
loyalty, leading police officers witnessing the excessive and unlawful use of
force to keep quiet or cover the perpetrator by giving false testimony.
Taking the 1982 report as its point of departure the book provided
additional facts, analyses and conclusions. It also contained strong
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criticism by Mr Bratholm of the City Court’s judgment in the above-
mentioned case brought by Mr Nordhus against Morgenavisen.

B. Publications containing impugned statements by the appli-
cants

13. Following the publication of Mr Bratholm’s book Politivold the
second applicant, as Chairman of the Bergen Police Association, was
interviewed by the newspaper Dagbladet. The interview was published in
an article on 15 May 1986 entitled (all quotations below are translations
from Norwegian) “Mr Bratholm out to get the police — An entire service
has been denounced by anonymous persons” and read:

“ “The mood of officers in the police force has been swinging between despair and
anger. An entire service has been denounced by anonymous persons. Many of the
officers dread making an appearance in town because there is alwavs someone to
believe that there must be something in these allegations.’

This is what the Chairman of the Bergen Police Association, Mr Johnsen, told
Dagbladet. He describes Professor Bratholm’s recent report on police brutality in the
Bergen police force as ‘pure misinformation intended to harm the police’.

‘Until the contrary has been proved, I would characterise this as a deliberate lie.

The allegations come from anonymous sources and are clearly defamatory of the

service.’

‘Are you questioning Mr Bratholm’s motives for exposing police brutality?’

‘There must be other ulterior motives. It appears as if the purpose has been to
undermine confidence in the police.

‘Would you suggest that the information be investigated internally?’

‘If there is any truth in it, we will do what we can to remedy the situation. Such a

situation is not to our credit, and we arc not interested in having such people in the
force.”

‘So vou do not exclude the possibility that misconduct has occurred?”

‘I discount the possibility that any officers have committed such outrages as
described. But 1 cannot exclude that some of them have in certain instances used

y»

force and gone too far.

14. On 16 May 1986 the first applicant, then Chairman ol the
Norwegian Police Association, was quoted in an article published by the
newspaper Bergens Tidende under the headline “Unworthy of a law
professor”. The article read:

“ ‘It is beneath the dignity of a law professor to present somcthing like this. The
allegations are completely frivolous since they are based on anonymous sources. They
have nothing to do with reality.’

This was stated by Mr Nilsen, Chairman of the Norwegian Police Association, in

connection with the allegations made by Professor Bratholm in his book on police
brutality.
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‘I have spent my whole working lifc in the Bergen police foree, and can salely say
that the allegations concerning police brutality bear no relation o reality. They are
stories that would have been better suited to a weekly with space to fill than a so-
called serious study’, says Mr Nilsen.

Full parity

‘I am puzzled by the motives behind such allegations,” continues the Chairman of
the Police Association. ‘At any rate, it cannot be in the interests of the rule of law and
the public good to create such problems for an entire service. I would claim that the
quality ol the human resources within the police is fully on a par with that found
among proflessors. We would not be able to base a charge against anyone on such
Mlimsy grounds as Prolessor Bratholm does. Then, at any rate, there would not be
any rule of law in this country.’

Waould not be tolerated
‘But you are not denying that police brutality does occur?’

‘Of course not, but that is a diffcrent question. Heve it is a question of systematic
usc ol violence and pure theft. Such conduct would not be tolerated within a police
force.

Mr Nilscn points out that, although he has not studied the book closely, he considers
that onc cannot lcave what has cmerged so far unchallenged. The problem is that it is
difficult 1o contest the allegations because it is not an individual, but an entire service,
which feels it has been hbelled. He docs, however, agrec with Chicf of Police, Mr Oscar
Hordnes, who told Bergens Tidende yesterday that there must be good reason for the
Prosccutor-General [Riksadvokaten] 1o examine the matter more closely. The Police
Association will also consider secking a legal opinion on the book.”

C. Further publications on police brutality

15, In the autumn of 1986 Mr Bratholm and Mr Nordhus published a

book — Dokumentasjon av politivold og andre overgrep i Bergen-politiet
(“Documentation of police brutality and other misconduct in the Bergen
police force”) in which Mr Bratholm stated:

“The harassment and persecution to which Mr Nordhus —and in part Mr Vogt - have
been subjected in Bergen are reminiscent of the fate of dissidents in cast European
countrics. [ doubt that there is anyone among us whose situation is closer to that of
these dissidents than Mr Nordhus. Tt is almost a wonder that he has had the courage
and strength to continue his struggle to bring the truth 1o light.

[t is impossible 1o sav how many officers in the Bergen police lorce are involved in
the unlawful practice described here; hopefully only a small minority. It is, however,
ditlicult to belicve that a great many in the force could be unaware of the conduct of
certain colleagues. But their silence is ensured by the pressing demand (or ‘loyaly’.
This has made 1t possible for the criminal sub-culture in the Bergen police force
~ whosc activities cncompass various kinds of offences — to survive and most likely to
Mourish.
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There is reason to believe that many of the actions against Mr Nordhus and M Vogt
are headed by somebody who is centrally placed — that there is somebody behind the
scenes in the Bergen police force who is pulling the strings, plotting strategies and
laying plans together with a few highly trusted persons. According to information that
has come 1o light, it may now be possible to identify the kev people responsible for some
of the misconduct.”

16. In the spring ol 1987 Mr Bratholm published a [lurther book
entitled Politiovergrep og personforfolgelse. 220 forklaringer om politivold og andre
overgrep i Bergenspolitiet (“Police misconduct and individual harassment.
220 statements concerning police brutality and other [orms of
misconduct in the Bergen police lorce”), which to some extent was an
update of Mr Bratholm’s and Mr Nordhus’s book of 1986. In the
introduction Mr Bratholm stated:

“Although abuse of power by the police does occur, and in somce places far more
frequently than in others, this does not mean that the majority of Norwegian police
officers arc guilty of such abuse. All the investigations indicate that a small minority of
police officers have committed most of the incidents of abuse and are able to continuc
because the demands (or ‘loyalty” are so strong within the police.”

17. In early 1988 the Norwegian law journal Lov og Rett published a
special volume devoted to the issue of police violence. It included a
number ol articles by academics, amongst others by Mr Bratholm,
criticising an investigation ordered by the Prosecutor-General (see
paragraph 18 below).

Mr Bratholm also published a number of other articles on the subjectof
police brutality.

D. The “boomerang cases”

18. After receiving from Mr Bratholm an unexpurgated version of the
book published in autumn 1986 mentioning the informers’ names (which
until then had been known to the researchers only), the Prosecutor-
General ordered an investigation hecaded by ad hoc prosecutor Mr Erling
Lyngtveit and police officers from another district.

In June 1987 the result of the Prosecutor-General’s investigation was
made public: 368 cases of alleged police brutality in Bergen had been
investigated. Some 500 persons, including 230 police officers, had been
interviewed. Charges were brought against one police officer, who was
subsequently acquitted. The overall conclusion reached in the
investigation was essentially that the various allegations ol police
brutality were unfounded.

At the close of the investigation, [ifteen of the interviewees were
charged with having made false accusations against the police. Ten of
these persons were later convicted in jury trials before the Gulating High
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Court (lagmannsrett), which took place during the period from November
1988 to March 1992 and were referred to as the “boomcrang cascs”.

E. Further publications containing impugned statements

19. On 2 March 1988 a new statement by the first applicant was

printed in Annonseavisen in Bergen in an article carrying the following
headlines:

“Dramatic turn in the debate on brutality

Amnesty contacted

The Police Association is preparing legal action”
The article read:

“Not only has Professor Bratholm now issued a demand that a government commitice
ol inquiry should be set up to revicw what was long ago concluded by the Prosecutor-
General, but the Bergen Police Departinent has now been reported 1o Amnesty
International for violating human rights! A delegation from the international
secretariat in London has already been in Bergen. Their report is expected to be ready
this spring.

‘I have to admit that I was quite surprised when I was 1old about this recently. It
seems as il gentlemen like Mr Nordhus, Mr Vogt and Mr Bratholm now rcalise that
when one move does not work they try another’, commented Mr Nilsen, Chairman of
the Norwegian Police Association.

In [his] view, the matter is about 10 get out ol hand. He describes the reporting of the
matter to Amnesty as an insult and leels that with the recent, sharp attacks by Professor
Bratholm and others, the limits of what can be called impartial research have long since
been exceeded. ‘In my view, onc is laced with a form of skulduggery and private
investigation where there is good reason to question the honesty of the motives’,
Mr Nilsen said 1o Annonseavisen.

Just before the weekend Mr Nilsen was in Bergen, where he had talks with the newly
appointed board of the Bergen Police Association ... Mr Nilsen says it was natural thai
the recent sharp attacks by Mr Nordhus, Mr Vogt and Mr Bratholm were one ol the
topics discussed.

‘l'intend to contact our lawyer ... early this weck. He has long ago sent a letter to
M Bratholm in which we demand an apology for the statements he has made. I think
vou can count on our instituting defamation proccedings in this matter. We cannot
put up with a situation where the same accusations continue to be made against the
Bergen police despite the fact that the force has been cleared alter one of the greatest
imvestigations ol our time.”

Extended accusations

‘But Mr Bratholm has no confidence in [prosecutor] Lyngtveit’s competence and
desire to have the whole matier investigated?’

‘The fact that Professor Bratholm now calls into question the work carried out by
Mr Lyngtveit and instituted by the Attorney-General [Regjeringsadvokaten) is in itself
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serious and remarkable. Now the charges have been extended to include superior
police authorities as well.’

According 1o Annonseavisen’s sources, Mr Nilsen will very soon contact the Prosecutor-
General to hear what the latter intends to do about Mr Bratholm’s extended
insinuations.

As regards the fact that Amnesty International is being brought into [the matter],
Mr Vogt ... aflirms that this is as a result ol the organisation’s wish to gain full insight
into the situation in the Bergen police force.”

20. In June 1988 the first applicant gave a speech as Chairman of the
Norwegian Police Association at its annual general assembly, from which
Bergens Tidende quoted in an article dated 7 June 1988 carrying the
headline “Mr Bratholm accused of defamation”. The article read, inter
alia, as follows:

“... The Norwegian Police Association is serious about its threat to bring defamation
proceedings against Professor Bratholm. According to Mr Nilsen, Chairman of the
Association, a summons against Mr Bratholin will be issucd within the next days
requesting that two specifie written statements he has made in connection with the
police brutality case in Bergen be declared null and void.

Refused

‘Proflessor Bratholm has had an opportunity 1o apologise for the two specific points
which we [ind to be defamatory of the police as a professional group, but he has
refused. Therefore we are instituting proceedings. No compensation will be claimed;
we are merely seeking to have the statements declared null and void.”

Critical eyes

Mr Nilsen also mentioned this matter in his opening speech 1o the national assembly
and said, among other things, that society’s power structure had to tolerate critical eves.
However, this presupposed a responsible and reliable attitude on the part of the critics.
He strongly denounced unobjective debates on police brutality fostered by powerlul
forces ol high social status.

Dilettantes

‘Mr Bratholm’s status as a prolessor has lent credibility to the allegations of police
brutality, and this has undermined the respect for and confidence in the police. The
Norwegian Police Association will not accept the appointment ol a new commission to
investigate allegations of police brutality; nor will it accept private investigations on a
grand scale made by dilettantes and intended to labricate allcgations of police
brutality which are then made public’, said Mr Nilsen.

Verbal attacks

Mr Nilsen described verbal attacks on the police as an attempt to undermine the
dignity and authority of the police.”

21. In aspecial edition of the law journal Juristkoniakt, published in the
autumn of 1988, the police and the prosecution authorities presented their



72 NILSEN AND JOHNSEN v. NORWAY JUDGMENT

views on the investigation ordered by the Prosecutor-General and the
ensuing investigation into the suspected false statements given by
Mr Bratholm’s informers.

F. Defamation proceedings

22. In July 1988 the Norwegian Police Association and its Bergen
branch brought defamation proceedings against Mr Bratholm, seeking to
have his above-cited statements in “Documentation of police brutality and
other misconduct in the Bergen police force” declared null and void (sce
paragraph 15 above).

23. In May 1989 Mr Bratholm, for his part, instituted defamation
proceedings against the applicants, requesting that a number of their
statements be declared null and void.

24. In 1992, in view of the European Court of Human Rights’
Thorgeir Thorgeirson v. Iceland judgment of 25 June 1992 (Series A
no. 239), the associations withdrew their defamation action against
Mr Bratholm. The latter refused to withdraw his case against the
applicants.

25. The Oslo City Court heard the case against the applicants from
24 August to 8 September 1992, during which evidence was taken from
twenty-three witnesses and extensive documentary evidence was
submitted.

In its judgment of 7 October 1992 the City Court observed, inter alia,
that it was established that unlawful use of violence had occurred in
Bergen and that, although it had emanated from very few police officers,
the extent of the violence was problematic. Mr Bratholm had not assailed
his opponents’ integrity and had not expressed himself in a manner that
could justify the applicants’ attack on him. It found the following
statements defamatory under Article 247 of the Penal Code and declared
them null and void (dod og makteslos, mortifisert) under Article 253 § | (the
numbering below follows that appearing in the national courts’
judgments):

(Statements by the second applicant published by Dagbladet on 15 May
1986)

1.1 “He describes Professor Bratholm’s recent report on police brutality in the

y

Bergen police force as ‘pure misinformation intended to harm the police’.
1.2 “Until the contrary has becn proved Iwould characterise this as a deliberatc lie.”

1.3 “There must be other ulterior motives. It appears as if the purpose has been to
undermine conlidence in the police.”

(Statements by the first applicant published by Annonseavisen and
Bergens Tidende on 2 March and 7 June 1988 respectively)
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2.2 “In my view, one is faced with a form of skulduggery and private investigation
where there is good reason to question the honesty of the motives.”

2.3 “The Norwegian Police Association will not accept ... private investigations on a
grand scale made by dilettantes and intended to labricate allegations of police brutality
which are then made public.”

On the other hand, the City Court rejected Mr Bratholm’s claims with
respect to the following statements by the first applicant published by
Bergens Tidende on 16 May 1986 and 7 June 1988:

2.1 “l am puzzled by the motives behind such allegations. At any rate, it cannol be in
the interests of the rule of law and the public good 10 create such problems for an entire
service.”

2.4 “Mr Nilsen described verbal attacks on the police as an attempt to undermine the
dignity and authority of the police.”

The City Court ordered the first applicant to pay 25,000 Norwegian
kroner (NOK) for non-pecuniary damage to Mr Bratholm but dismissed
the latter’s claim for non-pecuniary damage against the second applicant
on the ground that it had been submitted out of time. The City Court
further ordered that the applicants pay Mr Bratholm respectively
NOK 112,365.83 and NOK 168,541.91 for legal costs.

The City Court’s judgment included the following reasons:

“Statement 1.1 ... is an uncquivocal allegation that Mr Bratholm's book contains lalse
allegations ol police violence within the Bergen police. The expression ‘misinformation’
may be understood as being a neutral assertion that Mr Bratholm provides [alse
information, or to mean that he should be aware that he [does so], or that he [does it]
deliberately. The Court emphasises that the phrase ‘pure misinformation intended to
harm the police’ must be read in connection with the rest ol the text — particularly
statement 1.2 and the last paragraph ol the interview — and has come to the conclusion
that an ordinary reader would understand the statement as follows:

‘With the intent of harming the police, Mr Bratholm is deliberately imparting false
information on police brutality.’

The Court has no doubt that this is an assertion that constitutes a defamatory
allegation. It is both offensive to Mr Bratholm’s sense ol honour and liable to harm his
reputation. The allegation is not a subjective characierisation, but an assertion about a
matter of lact that can be proved by means ol evidence. The accusation can thus be
declared null and void.

The Court would add that, when read in context, the statement cannot be construed
as an accusation that Mr Bratholm himsell is making false allegations ol police
brutality. However, even il the statement must be understood to be an allegation
against persons other than Mr Bratholm (of making flalse accusations of police
brutality), this does not alter its character as an allegation aimed at Mr Bratholm.
When read in its entirety, the text clearly indicates that it is Mr Bratholm’s book which
Mr Johnsen is referring to.
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When statement [1.2] is read in the context of the rest of the text, which cssentially
deals with Mr Bratholm’s book, an ordinary reader would understand it as lollows:

‘Mr Bratholm is deliberately passing on assertions about police brutality which he
knows are lies.’

Whether statement 1.2 can be interpreted in such a way that it also targets the
informers is of no significance here either. Nor does the Court doubt that this
statement constitutes a defamatory allegation directed at Mr Bratholm which may be
declared null and void because its truth can be tested by evidence.

[Statement 1.3] must be understood as a clear assertion that Mr Bratholm's purpose
(in writing the book Politivold) hasbeen to undermine confidence in the police. When read
in the context of the rest of the text, especially statements 1.1 and 1.2, it must be
understood as an assertion that Mr Bratholm for this purpose is passing on allcgations
of police brutality which he knows 10 be untrue. The statement also includes an implicit
denigration of Mr Bratholm’s purpose as questionable and unworthy. ‘Other motives’
answers the question whether Mr Bratholm’s motives can be doubted, i.e. as opposed to
honourable motives such as, for instance, to promote the rule of law.

The Court has no doubt that the assertion is an allegation which has both offended
Mr Bratholm’s sense of honour and is hable to harm his reputation. The part of the
asscrtion alleging that Mr Bratholm’s intention is to undermine the police can be
proved to be true or false. That Mr Bratholin's intention, with the statement worded as
it is, must be understood by the reader as questionable or reprehensible is a subjective
value judgment that can hardly be proved true or false. However, this does not in
principle mean that statement 1.3 may not be declared null and void.

[Statement 2.2] is not unequivocal as to whom it is directed against. It can be
understood as being directed against Mr Bratholm (probably also against others),
when seen in the light of the two preceding passages stating that Mr Bratholm
(1ogether with Mr Vogt and Mr Nordhus) is trying a new move and that Mr Bratholm
(amongst others) is transgressing the limits of ncutral rescarch. When read in its
context, the statement may also be understood to imply that it is not at all dirccted
against Mr Bratholm, but against Amnesty. Such an interpretation must be based on
the fact that the newspaper interviewed Mr Nilsen just because Amnesty had become
involved in the matter. As a third possibility, the Court mentions that the statement -
especially when read in the context of the caption in the newspaper — may be understood
by an ordinary rcader to imply that it is first of all directed at Mr Vogt and Mr Nordhus,
but also at Mr Bratholm.

The Court has reached the conclusion that when read in context statement [2.2] must
be interpreted in any cvent as an assertion that Mr Bratholm, among others, has
questionable motives for his involvement, and that Mr Bratholm is cngaged in and/or
contributes to what Mr Nilsen describes as skulduggery and private investigation, not
impartial research.

The statement in part includes value judgments (‘skulduggery’, ‘private
investigation’), which are not lable to be declared null and void. However, the
statement also includes an assertion on matters of lacl, i.c. that there are dishonest
motives and that Mr Bratholm is not neutral.
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The statement must obviously be understood to be an assertion that it is Mr Bratholm
whose motives are dishonest. This follows from the first and second paragraphs
preceding the statement, where Mr Nilsen first mentions that Mr Bratholm (together
with Mr Nordhus and Mr Vogt) is trying a new move, and then claims that Mr Bratholm,
among others, has exceeded the limits of impartial research.

The Court has no doubt that this assertion constitutes a delamatory allegation
against Mr Bratholm. It is both offensive to his sense of honour and liable to harm his
reputation. The truth of the allegation can be tested by evidence and it may therefore be
declared null and void.

Statement 2.3 contains an assertion that allegations of police brutality are being
fabricated and then made public. When read in connection with the rest of the text,
this must be interpreted by an ordinary reader as an assertion that Mr Bratholm
publicises false allegations of police brutality. This assertion can be proved to be true
or false, and is in principle liable to be declared null and void.

The statement does not include only the said assertion. When the assertion is also
understood to mean that Mr Bratholm is publicising allegations that he should have
realised are false it follows that it is also offensive to Mr Bratholm’s sense of honour
and liable to harm his reputation. The assertion implies that he, as an expert, is
hecdlessly publicising false allegations of police brutality. However, when read in
context the statement cannot be understood solely in this way.

The statement must be interpreted as an assertion that Mr Bratholm is taking part in
a private investigation for the purpose of fabricating allegations of police brutality.

{f the assertion is to be interpreted as also being directed at persons other than
Mr Bratholm, this does not preclude its being directed at him. Accordingly,
statement 2.3 must also be interpreted as a delamatory allegation against
Mr Bratholm, the truth of which can be tested by evidence.”

26. The applicants appealed against the City Court’s judgment to the
Supreme Court (Hoyesterel!), challenging the former court’s interpretation
of their statements. Without any support in their wording or the context,
it had interpreted the statements as calling into question Mr Bratholm’s
honesty and motives. In no event could the statements be regarded as
unlawful, as they had been expressed in response to his damaging value
judgments of the profession. The applicants invoked, inter alia, Article 250
ol the Penal Code pursuant to which a court could refrain from imposing a
penalty if the injured party had provoked the defendant or retaliated in a
reprehensible manner. A crucial factor was that Mr Bratholm’s attacks on
the associations which the applicants represented constituted such
provocation and retaliation.

In his cross-appeal Mr Bratholm challenged the City Court’s findings
with respect to statements 2.1 and 2.4. Moreover, he emphasised, inter alia,
that he had not questioned the honesty of the applicants or any other
officials. His criticism had been directed against a system and enjoyed
special protection under Article 100 of the Constitution,



NILSEN AND JOHNSEN v. NORWAY JUDGMENT

On 19 November 1992 the Appeals Selection Committee (kjeremdlsut-

valget) of the Supreme Court granted leave to appeal on points of law.

27. On 5 May 1993 the Supreme Court rejected both appeals, thereby

upholding the City Court’s judgment, and ordered each of the applicants
to pay NOK 45,000 in additional costs to Mr Bratholm.

On behalf of the court, Mr Justice Schei stated, inter alia:

“In the present case the interest in freedom of expression carries particular weight.
The statements sought to be declared null and void were made in a public debate
concerning police brutality. Police brutality — and by this I mean the use of illegal
physical force by the police against individuals — is a matter of serious public concern.
It is of central importance for democracy that a debate concerning such matters may
take place as far as possible without a risk of sanctions being imposed on those who
participate. It is of particular importance to allow a wide leeway for criticism in
matters of public concern (see Article 100 of the Constitution). However, those who act
in defence against the criticism, for instance the representatives of the Bergen police,
should of course also enjoy this freedom of expression.

However, freedom of expression does not go as far as [allowing] every statement in a
debate, even if the debate relates to matters of public concern. Freedom of expression
must be weighed against the rights of the injured party. The limit between statements
which may be permissible and statements which may be declared null and void must in
principle be set at statements which relate to the other person’s personal honesty or
motives ...

Nor do accusations of lies, improper motives, dishonesty ... serve to promote freedom
of expression hut, perhaps, rather to suppress or prevent a debate which should have
been allowed to take place.

[The applicants’] argument that the [impugned] statements cannot be declared null
and void because they include subjective value judgments which are not susceptible of
proof, is in my view untenable. The statements include, among other things, accusations
of deliberate lies, unworthy motives and intent to damage the police. The truth of this
type of statement can in principle be proved. The fact that [the applicants] have made
no attempt to present such proof is another matter.

In the assessment of whether the [statements] are to be considered unlawful
[rettsstridig] the aggrieved party’s own conduct may also be relevant. A person who uses
strong language may have to tolerate more than others. I will revert to Mr Bratholm’s
conduct. Suffice it to say, in this context, that I cannot see that his strong involvement
[in the debate] can be decisive with respect to those statements which clearly question
whether he is lying or has acceptable motives.

[The applicants] have submitted that, regardless of whether the statements are
unlawful, the request for a null and void order must be refused, in accordance with an
application by analogy of Article 250 of the Penal Code. To this I would ... say that [this]
provision scarcely has any independent significance any longer — at least as regards
provocation. In the case-law, the injured party’s own conduct has become more central
in the determination of [whether a statement should be considered unlawful] and in
violation of Article 247 of the Penal Code. I fail to see that there can be any room for
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exemption from penalty if the statement is unlawful. This approach would be the same
if Article 250 ... had also been applicable to nullification. For this reason alone, there are
no grounds for application by analogy, as pleaded by [the applicants].

I should think that the reasoning I have ... presented is also corvect in respect ol
retaliation. In any event there [was in the present case] no retaliation such as that
required ..

I agree with the City Court that [the statements in question] fall under Article 247 of
the Penal Code. Read in their context, they are directed against Mr Bratholm. In
statement 1.2 he is accused of deliberate lies. An accusation of falschood is also implied
in statement 1.1 by the word ‘misinformation’. [Statement] 1.3 implies unworthy
motives and suggests malicious intent (underlying Mr Bratholm’s attacks against the
police}. This is also implied in statement 1.1. The dcfamatory nature of the {second
applicant’s] statements becomes clearer and is thus reinforced when the statements
are read together.

The interest in freedom of expression cannot make these statements lawful. Trefer to
what I have said about statements which are directed against personal honesty and
integrity.

It has been submitted that Mr Bratholm’s own situation must be ol central
importance in the evaluation of the issue of lawlulness. He has, it is being alleged,
made strong and derogatory statements against his opponents in the debate and must
accept that an embarrassing light is put on him as well.

I'agree that Mr Bratholm voices harsh criticism in his book ‘Police Brutality’. A lot of
this criticism is against a system, but a lot of it is also directed against persons.

Mr Bratholm uses a number of derogatory expressions. ‘Misinformation’ has been
singled out as one of them. I cannot see, for instance, that the use of that expression
carries any signilicant weight when the lawfulness of the impugned statements is being
assessed. Mr Bratholm’s point in using this expression has been, inter alia, 10 expose a
deliberate or negligent denial of the existence of police brutality. Such denial is a
prerequisite for the occurrence of police brutality on an appreciable scale.

The word despotism has also been mentioned. In the manner it is used in the preface
to Mr Bratholm’s book it is not linked to the Bergen police force ... The lact that the use
of words such as ‘despotism’ probably contributed to raising the temperature and the
general noise level of the debate may be relevant to the assessment of the lawfulness [of
the impugned statements]. Having regard to the entire context, however, I cannot see
that Mr Bratholm’s choice of words or manner of presentation of his views either in
‘Police Brutality’ or in connection with the commercialisation ol the book can justify
calling into question his integrity as was done in the statements under consideration.

[t 1s noted that the appellants have forcefully submitted that their statements were
made in their capacity as representatives of the police and that, as such, they must enjoy
a particular protection against their statements being declared null and void. I agree
that it was natural for Mr Johnsen and Mr Nilsen as representatives to look after the
intcrests of the police officers in the debate. As I have already mentioned, their freedom
of expression should be protected to the same extent as the freedom of those who direct
the attention towards possible questionable circumstances within the police lorce. But,
as already pointed out, there is a limit also in respect of them. That limit has been
overstepped in this case.
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Accordingly, [ conclude along with the City Court that statements |.1, 1.2 and 1.3
must be declared null and void.

I will now turn to Mr Nilsen’s statements ...

[Statement 2.2] ... directly assails the honesty of Mr Bratholm’s motives. That this is
what is being questioned is reinforced when the statement is read in the context of the
whole article ...

[ thercfore agrce with the City Court that statement 2.2 must be declared null and
void ...

Statement 2.3 is tantamount to an assertion that allegations ol police brutality are
being (abricated and then made public. In this, there clearly lies a statement to the
cffect that the published material is being tampered with. The statement appears in
close connection with Mr Bratholm and must at any rate be perceived as applying also
to him ...

...I'therefore conclude that statement 2.3 but not statement 2.4 must be declared null
and void ...”

28. In a concurring opinion Mr Justice Bugge stated, inter alia:

“l have rcached the same conclusion and I agree on the essential points of the
reasoning. Howcver, for my part I have reached this conclusion with considerable
doubts as to whether the appellants’ statements were unlawful, having regard to the
circumstances in which they were made. The basis for my doubts is as follows:

[Mr Justice Schei] pointed out that in a public debate on ‘matters of public concern’ ..
the threshold for what the participants may state without being found liable f(or
defamation should be very high. Even if this is accepted, I agree that it should not
legitimisc attacks directed against the opponent’s personal integrity, or which devalue
or throw suspicion on his motives (or participating in the debate.

For my part, I [ind it hard to see how the statements which the City Court ... declared
null and void could be said to have been particularly directed against Mr Bratholm as a
private individual. But [ shall leave that aside, since 1 consider that in a heated public
debate attacking another person’s integrity and motives instcad of what the person has
stated must be deemed unlawful as such.

What in particular causes a problem for me is that ~ as [ see it — it was Mr Bratholm
himself who had called into question the integrity ol the police, in particular that of the
Bergen Police Department, when the debate on police brutality resumed in 1986. In
Chapter 1) of [the book] he states the following about the concept ‘misinformation’:

¢ “Misinformation” can be delined in various ways. One possible definition is
untrue information, irrespective ol whether the information is provided in good
faith. It may, lor example, be discovered subsequently that the research was
mistaken on some point.

There is little recason to place such a wide construction on the concept of
misinformation. It is more practical to understand it as meaning dcliberate or
negligent dissemination ol incorrect information. Misinformation in this sense is a
problem that is easier to deal with than when our understanding is broadencd only
gradually.
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Il [ were to base my conclusion on scattercd information and impressions, it would
be that the misinformation has been rather successlul. The police, their organisations
and supporters appear 1o have convinced lairly large parts ol public opinion - which is
hardly surprising. It is natural 1o call to mind how successful misinformation
concerning the old Greenland police force has been for several decades. In spite of
the extremely bad conditions there - and the fact that sound documentation of
these conditions was provided by at least some of the Oslo newspapers from time to
time, it was the misinformation that prevailed. The many members of the police that
knew of the brutality did nothing to bring the circumstances to light.’

[ cannot read this in any other way than that Mr Bratholm hcre indeed himsell
accuses his opponents in the debate — ‘the police, its organisations and delenders’ — of
lack ol integrity, ol knowingly hiding factual circumstances and of acting on the basis ol
inappropriate motives.

[t is in my view on this basis that the appellants’ statements must be evaluated ~and
in particular those which were made after the publication of ‘Police Brutality’ in 1986.
The appellants’ submission that they, who naturally must have [elt offended on behalf of
the police, were entitled to reply in the same manner is not as such ill-founded.

In this connection it is in my view also ol importance that the appellants expressed
themselves on behalf of the police organisations in Bergen and at the national level,
respectively. They acted as elected representatives and spokesmen ol the members.
Very likely, and rightly so, they considered it an organisational duty to react to the
attacks which were directed against the working methods of the police. It is not
unusual in our society [or the represcntatives of a profession to reply to public atiacks
in a way which might be lacking the necessary reflection and which might be somewhat
inappropriate. The appellants were not familiar with the legislation on defamation
either.

Mr Bratholm has maintained that there must be a difference between what well-
known politicians must endure in respect of statements related Lo their political
aclivities and the protection he enjoys when ‘from his professional standpoint he
engages in important matters of public concern’. I do not agree ... and do not
understand ... how this can be argued. In my opinion and as a mater of principle, when
ascholar - lor example in law — embarks on a public debate on matters of public interest
he should not enjoy a greater right to protection under the defamation legistation than a
politician.

If Inevertheless agree with [Mr Justice Schei’s| conclusions, it is because [ accept that
there is a need to provide the best possible terms for a debate on ‘matters ol public
concern’ and that [such a debate] might suffer if statements such as those dealt with
in this case are not declared null and void, cven if their background is taken into
consideration.”

G. Reopening of the “boomerang cases”

29. On 16 January 1998 the Supreme Court ordered the reopening of
seven of the “boomerang cases”. The requests to this effect which had
been lodged in 1996 had been rejected by the Gulating High Court. The
Supreme Court granted leave to appeal. Pursuant to section 392 of the
Criminal Procedure Act the Supreme Court found, in its final decision,
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that in the special circumstances at hand the correctness of the
convictions was doubtful and that weighty considerations warranted a
reassessment of the guilt of the convicted persons. In the Supreme
Court’s view it was evident that police brutality had existed to a certain
extent during the years 1974-86. The reason for the denial by police
officers of any knowledge of such incidents had to be sought in
“misunderstood loyalty”. It was highly probable that some police officers
had given false evidence during the investigations of police brutality in
Bergen. On 16 April 1998 the seven convicted persons were acquitted at
the request of the prosecution which had found it unnccessary to bring
new charges, failing a sufficient general interest.

II. RELEVANT DOMESTIC LAW AND PRACTICE

30. Under Norwegian defamation law, there are three kinds of
response to unlawful defamation, namely the imposition of a penalty
under the provisions of the Penal Code, an order under its Article 253
declaring the defamatory allegation null and void (mortifikasjon) and an
order under the Damage Compensation Act 1969 (Skadeserstatningsloven —
Law no. 26 of 13 June 1969) to pay compensation to the aggrieved party.
Only the latter two were at issue in the present case.

31. Under Article 253 of the Penal Code, a defamatory statement
which is unlawful and has not been proved may be declared null and void
by a court. The relevant part of this provision reads:

“I. When evidence of the truth of an allegation is admissible and such cvidence has

not been produced, the aggrieved person may demand that the allegation be declared
null and void unless otherwise provided by statute.”

Such a declaration is applicable only with regard to factual statements,
the truth of value judgments not being susceptible of proof.

Although the provisions on orders declaring a statemcent null and void
are contained in the Penal Code, such an order is not considered a
criminal sanction but a judicial finding that the defendant has failed to
prove its truth and is thus viewed as a civil-law remedy.

In recent years there has been a debate in Norway as to whether one
should abolish the remedy of null and void orders, which has existed in
Norwegian law since the sixteenth century and which may also be found
in the laws of Denmark and Iceland. Because of its being deemed a
particularly lenient form of sanction, the Norwegian Association of
Editors has expressed a wish to maintain it.

32. Section 3-6 of the Damage Compensation Act 1969 reads:

“A person who has injurcd the honour or infringed the privacy of another person shall,
if he has displayed negligence or if the conditions for imposing a penalty are fulfilled, pay
compensation [or the damage sustained and such compensation for loss of [uture
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earnings as the court deems reasonable, having regard to the degree of negligence and
other circumstances. He may also be ordered to pay such compensation for non-
pecuniary damage as the court deems reasonable.

If the infringement has occurred in the form of printed matter, and the person who
has acted in the service of the owner or the publisher thercof is responsible under the
first subsection, the owner and publisher are also liable to pay the compensation. The
same applies to any redress imposed under the first subsection, unless the court finds
that there are special grounds for dispensation ...”

33. Conditions for holding a defendant liable for defamation are setout
in Chapter 23 of the Penal Code, Articles 246 and 247 of which provide:

“Article 246. Any person who by word or deed unlawlully defames another person, or
who is accessory thereto, shall be liable to fines or imprisonment for a term not
exceeding six months.

Article 247. Any person who, by word or deed, behaves in a manner that is likely to
harm another person’s good name and reputation or to expose him to hatred, contempt,
or loss of the confidence necessary for his position or business, or who is accessory
thereto, shall be liable 10 fines or imprisonment for a term not exceceding one vear, If
the defamation is committed in print or in broadcasting or otherwise under especially
aggravaling circumstances, imprisonment for a term nol exceeding two years may be
imposed.”

A limitation to the applicability of Article 247 [lollows [rom the
requirement that the expression must be unlawlul (rettsstridig). While
this is expressly stated in Article 246, Article 247 has been interpreted by
the Supreme Court to include such a requirement.

Further limitations to the application of Article 247 are contained in
Article 249, the relevant part of which reads:

“I. Punishment may not be imposed under Articles 246 and 247 il evidence proving
the truth of the accusations is adduced.

»

PROCEEDINGS BEFORE THE COMMISSION

34. Mr Arnold Nilsen and Mr Jan Gerhard Johnsen lodged an
application (no. 23118/93) with the Commission on 2 November 1993.
They complained that the City Court’s and the Supreme Court’s
judgments constituted an unjustified interference with their right to
freedom of expression under Article 10 of the Convention, which
provision had therefore been violated.

35. The Commission declared the application admissible on
L0 September 1997. In its report of 9 September 1998 (former Article 31
of the Convention), it expressed the unanimous opinion that there had
been a violation of Article 10. The [ull text of the Commission’s opinion
is reproduced as an annex to this judgment.
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FINAL SUBMISSIONS TO THE COURT

36. At the hearing on 1 July 1999 the Government invited the Court to
hold that, as submitted in their memorial, there had been no violation of
Article 10 of the Convention.

37. Onthe same occasion the applicants reiterated their request to the
Court to find a violation of Article 10 and to make an award of just
satisfaction under Article 41.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTION

38. The applicants complained that the Oslo City Court’s judgment of
7 October 1992 (see paragraph 25 above), which the Supreme Court
upheld on 5 May 1993 (see paragraphs 27-28 above), had constituted an
unjustified interference with their right to freedom of expression under
Article 10 of the Convention, which reads:

“1. Everyone has the right to freecdom of expression. This right shall include [reedom
to hold opinions and to receive and impart information and ideas without interference
by public authority and regardless ol [rontiers. This Article shall not prevent Statcs [rom
requiring the licensing ol broadcasting, television or cinema enterprises.

2. The exercisc of these freedoms, since it carries with it dutics and responsibilitics,
may be subject to such formalities, conditions, restrictions or penalties as arc prescribed
by law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public salety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure ol information received in confidence, or for maintaining
the authority and impartiality of the judiciary.”

39. It was common ground that the impugned measures constituted an
“interference by [a] public authority” with the applicants’ right to
freedom of expression as guaranteed under the first paragraph of
Article 10. Nor was it disputed that the interference was “prescribed by
law” and pursued a legitimate aim, namely “the protection of the
reputation or rights of others”. The Court sees no reason to doubt that
these two conditions for regarding the interference as permissible under
the second paragraph of this Article were fulfilled.

The arguments of those appearing before the Court centred on the
third condition, that the interference be “necessary in a democratic
society”. The applicants and the Commission argued that this condition
had not been complied with and that Article 10 had therefore been
violated. The Government contested this.
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A. Arguments of those appearing before the Court

1. The Commission and the applicants

40. The Commission stressed that the impugned statements had been
expressed in the course of a public debate on a matter of serious public
concern. Mr Bratholm’s position was not very different from that of a
politician, bearing in mind his function as government-appointed expert
responsible for reviewing the findings published by Mr Nordhus and
Mr Vogt in the early 1980s and his frequent participation in public
debates (see paragraphs 8-12 and 15-17 above); accordingly, he had to
display a greater degree of tolerance, also because of his own choice of
words which were susceptible of arousing indignation notably within the
police. Like Mr Bratholm, the applicants and their membership too were
entitled under Article 6 § 2 of the Convention to be presumed innocent
until proved guilty of having committed an offence. A common
denominator of all the impugned statements was their character as
responses by elected police representatives to the serious and repeated
accusations voiced, in particular by Mr Bratholm, to the efTect that police
officers in Bergen had committed criminal offences on a large scale. The
principal aim of the applicants’ statements was not to question the
qualities of Mr Bratholm’s research and his personal motives but to
defend the police force against very serious accusations emanating from
various sources (see paragraphs 13-14 and 19-21 above). Although the
impugned statements were no doubt polemical, they did not constitute a
gratuitous attack on Mr Bratholm. The statements in issue were scarcely
susceptible of proof and could in any event not be regarded as having been
made in bad faith. The more recent acquittals of seven informers
convicted in the “boomerang cases” was irrelevant to the present case
(sec paragraph 29 above). Considering the circumstances as a whole and,
in particular, the tone of the debate which had been set not least by
Mr Bratholm himsell, the applicants’ statements were not of such a
character as to require protection of Mr Bratholm’s reputation in the
manner opted [or by the national courts.

41. The applicants, who shared the view of the Commission, further
stressed that it should be borne in mind that the impugned expressions
were oral statements, allowing greater latitude to their authors in
resorting to strong wording and exaggerations. Moreover, the
applicants argued that their statements had been misconstrued by the
Norwegian courts. The applicants had not questioned Mr Bratholm’s
personal honesty but had criticised his carelessness in promoting the
untrue statements of his informers while giving these an appearance of
veracity by shielding them under his cloak of moral authority. The
Norwegian Supreme Court had based its reasoning on an untenable
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presupposition that statements relating to opinions and motives were
not value judgments but could be proved as facts. In any event, the
findings made by the Prosecutor-General in his investigations (1986-87)
were sufficient proof of the veracity of the factual part of their
statements (scc paragraph 18 above). Moreover, when expressing his
own value judgments of his opponents’ acts and motives, Mr Bratholm
had failed to display caution in his choice of words and had succeeded in
undermining the authority of the police. In books, articles in law
journals and newspapers and elsewhere he had repeatedly accused the
police, especially in Bergen, of systematic criminal conduct (see
paragraphs 12 and 135-17 above). The applicants were provoked to
respond in a public debate in which Mr Bratholm had acted as the
attacker and set the tone. The applicants did nothing more than they
were expected to do: they had a duty to stand up and speak for the
average policeman and to defend their service and its reputation. Not
only were the applicants expected, they were elected, to do so.

2. The Government

42. In the Government’s submission, all the statements in issue had
been directed at Mr Bratholm (or at least at him together with others)
and conveyed possibly the most serious accusations that might be made
against a scholar and researcher. They were principally aimed at, and did
in fact amount to a gratuitous personal attack against, his honesty,
integrity and motives. This was how the ordinary reader was bound to
perceive the statements (see paragraphs 13-14 and 19-20 above). In this
respect the domestic courts’ interpretations of the expressions were well
reasoned and were based on an acceptable assessment of the facts (see
paragraphs 25 and 27 above). While the applicants never offered any
explanation for their choice of words, the impugned allegations were
statements of fact, which in principle were susceptible of proof. It was
clear that the defamation proceedings at issue were an important
stepping-stone on the way to the Supreme Court’s decision in 1998 to
reopen the “boomerang cases”, a fatal blow to a central part of the
applicants’ reasoning, namely that the previous convictions proved that
Mr Bratholm’s informers had been lying (see paragraph 29 above). It was
the Norwegian Police Association, not Mr Bratholm, who had set the tone
of the debate, by describing the report of the 1981 Committee of Inquiry
as a deliberate attempt to damage the reputation of the police (see
paragraph 10 above). Mr Bratholm for his part had never accused the
applicants or any named members of their associations of dishonesty or
unworthy motives. Rather than promoting or facilitating a public debate
on police violence, the statements were capable of obstructing the debate.
Moreover, the present case did not concern freedom of the press.
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B. The Court’s assessment

1. General principles

43. According to the Court’s well-established case-law, freedom of
expression constitutes one of the essential foundations of a democratic
society and one of the basic conditions for its progress and for each
individual’s self-fulfilment. Subject to paragraph 2 of Article 10, it is
applicable not only to “information” or “ideas” that are favourably
received or regarded as inoffensive or as a matter of indifference, but
also to those that offend, shock or disturb. Such are the demands of that
pluralism, tolerance and broadmindedness without which there is no
“democratic society”. As set forth in Article 10, this freedom is subject to
exceptions, which must, however, be construed strictly, and the need for
any restrictions must be established convincingly.

The test of “necessity in a democratic society” requires the Court to
determine whether the “interference” complained of corresponded to a
“pressing social need”, whether it was proportionate to the legitimate
aim pursued and whether the reasons given by the national authorities to
justify it are relevant and sufficient (see the Sunday Times v. the United
Kingdom (no. 1) judgment of 26 April 1979, Series A no. 30, p. 38, § 62).
In assessing whether such a “need” exists and what measures should be
adopted to deal with it, the national authorities are left a certain margin
of appreciation. This power of appreciation is not, however, unlimited but
goes hand in hand with a European supervision by the Court, whose task it
is to give a [inal ruling on whether a restriction is reconcilable with
freedom of expression as protected by Article 10 (see, among many other
authorities, Bladet Tromse and Stensaas v. Norway [GC], no. 21980793, § 58,
ECHR 1999-11I).

The Court’s task in exercising its supervisory function is not to take the
place of the national authorities but rather to review under Article 10, in
the light of the case as a whole, the decisions they have taken pursuant to
their power of appreciation (ibid., § 60).

44. A particular feature of the present case is that the applicants were
sanctioned in respect of statements they had made as representatives of
police associations in response to certain reports publicising allegations of
police misconduct. While there can be no doubt that any restrictions placed
on the right to impart and receive information on arguable allegations of
police misconduct call for a strict scrutiny on the part of the Court (see the
Thorgeir Thorgeirson v. Iceland judgment of 25 June 1992, Series A no. 239,
pp- 27-28, §§ 63-70), the same must apply to speech aimed at countering
such allegations since it forms part of the same debate. This is especially
the case where, as here, the statements in question have been made by
elected representatives of professional associations in response to
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allegations calling into question the practices and integrity of the
profession. Indeed, it should be recalled that the right to freedom of
expression under Article 10 is one of the principal means of securing
effective enjoyment of the right to freedom of assembly and association as
enshrined in Article 11 (see Rekvényi v. Hungary [GC], no. 25390/94, § 58,
ECHR 1999-1I1; the United Communist Party of Turkey and Others v.
Turkey judgment of 30 January 1998, Reports of Judgments and Decisions 1998-
I, p. 20, § 42; the Vogt v. Germany judgment of 26 September 1993, Series A
no. 323, p. 30, § 64; the Young, James and Webster v, the United Kingdom
judgment of 13 August 1981, Series Ano. 44, pp. 23-24, § 57; see also, mutatis
mutandis, the Swedish Engine Drivers’ Union v. Sweden judgment of
6 February 1976, Series A no. 20, p. 15, § 40).

2. Application of those principles to the present case

45. In the case at hand the Norwegian Supreme Court, upholding the
City Court’s conclusions, found that two of Mr Nilsen’s statements
published on 2 March and 7 June 1988 and three of Mr Johnsen’s
statements published on 15 May 1986 were defamatory, “unlawful”
(rettsstridig) and not proved to be true. The Supreme Court considered
that the statements amounted to accusations against Mr Bratholm of
falsehood (statement 1.1), of deliberate lies (statement 1.2), unworthy
and malicious motives (statements 1.1 and 1.3), dishonest motives
(statement 2.2) and having fabricated allegations of police brutality
(statement 2.3). The manner in which Mr Bratholm had expressed his
views in the book “Police Brutality”, published in the spring of 1986, and
in other publications, could not in the Supreme Court’s view justify calling
into question his integrity in the way done by the applicants. It therefore
upheld the City Court’s judgment declaring the statements in question
null and void and ordering that the first applicant pay compensation to
the plaintiff (the latter’s compensation claim against the second
applicant had been submitted out of time — see paragraphs 25 and 27
above).

The Court has considered the applicants’ argument that the
expressions at issue were primarily aimed at Mr Bratholm’s informers
and were not intended to harm him personally. However, it sees no
grounds to question the Norwegian courts’ findings that the statements
were capable of adversely affecting Mr Bratholm’s reputation. The
reasons relied on by the national courts were clearly relevant to the
legitimate aim of protecting his reputation.

46. As regards the further question whether the reasons were also
sufficient, the Court observes that the case has its background in a long
and heated public debate in Norway on investigations into allegations of
police violence, notably in the city of Bergen. The occurrence, nature and
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extent of police violence were investigated by university researchers, a
committee of inquiry and the Prosecutor-General and the issue was
fought in the literature, in the press and in the courtroom (see
paragraphs 8-21 above). As noted by the Norwegian Supreme Court, the
impugned statements clearly bore on a matter of serious public concern
(see paragraph 27 above). It must be recalled that, according to the
Strasbourg Court’s case-law, there is little scope under Article 10 § 2 of
the Convention for restrictions on political speech or on debate on
questions of public interest (see the Wingrove v. the United Kingdom
judgment of 25 November 1996, Reports 1996-V, p. 1957, § 58; and Siirek v.
Turkey (no. 1)[GC], no. 26682/95, § 61, ECHR 1999-1V).

47. However, as also observed by the Supreme Court, even in debate
on matters of serious public concern, there must be limits to the right to
freedom of expression (see paragraph 27 above). Despite the particular
role played by the applicants as representatives of professional
associations and the privileged protection afforded under the Convention
to the kind of speech in issue, the applicants had to act within the bounds
set, inter alia, in the interest of the “protection of the reputation or rights
of others”. What is in issue is whether the applicants exceeded the limits
of permissible criticism.

48. Indetermining this question, the Court will have particular regard
to the words used in the statements and to the context in which they were
made public, in the light of the case as a whole, including the fact that they
were oral statements reported by the press, thereby — presumably -
reducing or eliminating the applicants’ possibilities of reformulating,
perfecting or retracting their statements before publication.

49. As regards one allegation, namely statement 1.2 accusing
Mr Bratholm of deliberate lies, the Court agrees with the Government
that it exceeded the bimits of permissible criticism. This could be
regarded as an allegation of fact susceptible of proof, for which there was
no factual basis and which could not be warranted by Mr Bratholm’s way
of expressing himself. Declaring this statement null and void was
justifiable in terms of Article 10.

50. On the other hand, unlike the national courts, the Court does not
consider that, in so far as statements 1.1, 1.3, 2.2 and 2.3 were imputing
improper motives or intentions to Mr Bratholm, they should be regarded
as allegations of fact requiring the applicants to prove their truth (see
paragraphs 13-14, 19-21 above). From the wording of the statements and
the context, it is apparent that they were intended to convey the
applicants’ own opinions and were thus rather akin to value judgments.

51. In so far as the said statements implied that Mr Bratholm had
misinformed about police violence and fabricated allegations of such
misconduct, there existed at the material time certain objective factors
supporting the applicants’ questioning of Mr Bratholm’s investigations.



88 NILSEN AND JOHNSEN v. NORWAY JUDGMENT

The libel action brought by Mr Nordhus and Mr Vogt in respect of
allegations of lies in certain newspaper articles had been unsuccessful
and the Prosecutor-General’s criminal investigations of the Bergen police
had reached the overall conclusion that the various allegations of police
brutality were unfounded (see paragraphs 11 and 18 above). In the
ensuing “boomerang cases” a number of informers had been convicted of
false accusations against the police (see paragraph 18 above). It is true
that the manner of conduct of those proceedings gave rise to criticism,
notably by Mr Bratholm himself (see paragraph 17 above). The Court is
also mindful of the differences as to focus, approach and evidentiary
standards between these investigations and those conducted by
Mr Bratholm. The Court is further aware that in the libel case against
the applicants the City Court observed that the occurrence of unlawful
use of force by the Bergen police had been established during the
hearings before it and that, although this concerned very few police
officers, the extent of the misconduct was problematic (see paragraph 25
above). It remains, however, that at the time when the Norwegian courts
adjudicated the applicants’ case (see paragraphs 25 and 27 above) there
was some factual basis for their statements to the effect that false and
fabricated allegations of police brutality had been made. This is not
altered by the fact that the Supreme Court subsequently reopened the
“boomerang cases” and acquitted the defendants (see paragraph 29
above).

52. Moreover, like the Norwegian courts in their balancing of the
competing interests under national law (see paragraphs 25 and 27
above), the Court, in applying the necessity test under Article 10, will
also have regard to the role played by the injured party in the present
case (see the Oberschlick v. Austria (no. 2) judgment of 1 July 1997,
Reports 1997-1V, pp. 1275-76, 8§ 31-35). In this respect, the Court
disagrees with the Commission’s opinion that on the strength of his
activity as a government-appointed expert Mr Bratholm could be
compared to a politician who had to display a greater degree of tolerance.
In the Court’s view, it was rather what he did beyond this function, by his
participation in public debate, which is relevant.

In this connection, the Court notes that Mr Justice Schei had regard
to the harsh criticism voiced by Mr Bratholm in his book “Police
Brutality” (published in the spring of 1986) against a system and, to a
large extent, also against individuals. He had used a number of
derogatory expressions, such as “misinformation” and “despotism” (see
paragraph 27 above). Mr Justice Bugge, who in his concurring opinion
(see paragraph 28 above) attached more significance to this factor,
quoted certain passages from the book which commented on the
phenomenon of misinformation by the police. Mr Justice Bugge could
not read this in any other way than that Mr Bratholm himself was
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thereby accusing his opponents in the debate — “the police, its
organisations and defenders” — of lack of integrity, of deliberately
covering up the actual situation and of professing false motives for
their actions. In the view of Mr Justice Bugge, it was against this
background that the applicants’ statements had to be assessed,
especially those which followed the publication of the book. The
applicants were therefore not entirely unjustified in claiming that they
were entitled to “hit back in the same way”. In this context it was also
significant that the applicants were speaking, as elected representatives
of the national and local police associations, on behalf of their members
and had rightly felt that they had an obligation to counter the attacks
on the police’s working methods (ibid.).

The Court cannot but share this reasoning and notes, in addition, that
Mr Bratholm spoke, amongst other things, of a “criminal sub-culture” in
the Bergen police (see paragraph 15 above). However, bearing in mind
that the applicants were, in their capacity as elected representatives of
professional associations, responding to criticism of the working methods
and ethics within the profession, the Court considers that, in weighing
the interests of free speech against those of protection of reputation
under the necessity test in Article 10 § 2 of the Convention, greater
weight should be attached to the plaintifl’s own active involvement in a
lively public discussion than was done by the national courts when
applying national law (see paragraph 44 above). The statements at
issue were directly concerned with the plaintif’s contribution to that
discussion. In the Court’s view, a degree of exaggeration should be
tolerated in the context of such a heated and continuing public debate
of affairs of general concern, where on both sides professional
reputations were at stake.

33. Against this background, notwithstanding the Norwegian courts’
conclusions under domestic law, the Court is not satisfied that
statements 1.1, 1.3, 2.2 and 2.3 exceeded the limits of permissible
criticism for the purposes of Article 10 of the Convention. At the heart of
the long and heated public discussion was the question of the truth of
allegations of police violence and there was factual support for the
assumption that false allegations had been made by informers. The
statements in question essentially addressed this issue and the
admittedly harsh language in which they were expressed was not
incommensurate with that used by the injured party who, since an early
stage, had participated as a leading figure in the debate. Accordingly, the
Court finds that the resultant interference with the applicants’ exercise of
their freedom of expression was not supported by sufficient reasons in
terms of Article 10 and was disproportionate to the legitimate aim of
protecting the reputation of Mr Bratholm. There has thus been a
violation of Article 10 of the Convention.
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II. APPLICATION OF ARTICLE 41 OF THE CONVENTION

54. Mr Nilsen and Mr Johnsen sought just satisfaction under Article 41

of the Convention, which provides:
“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Non-pecuniary damage

35. The applicants each requested 25,000 Norwegian kroner (NOK) in
compensation for non-pecuniary damage flowing from the violation of
their right to freedom of expression.

56. The Court agrees with the Government that the finding of a
violation in itself constitutes adequate just satisfaction for any non-
pecuniary damage allegedly sustained by the applicants.

B. Pecuniary damage

57. The applicants further requested the Court to make an award in
respect of certain sums totalling NOK 440,242.74 which the Norwegian
courts had ordered them to pay to Mr Bratholm. This included
NOK 370,907.74 for the latter’s costs before the City Court and the
Supreme Court, NOK 25,000 for non-pecuniary damage (to be paid by
the first applicant) and NOK 44,335 for loss of interest (see para-
graphs 25 and 27 above).

The applicants explained that the above amounts had been covered on
an ex gratia basis, without any prior agreement, by the Norwegian Police
Association and that, if an award were made under this head, they would
reimburse the amounts to the association.

58. The Government did not object to the above claims.

39. The Court recalls that, according to its case-law, compensation of
damage is recoverable only to the extent that a causal link is established
between the violation of the Convention and the damage sustained. In the
instant case a violation of Article 10 has been found by reason of the
decisions concerning all of the impugned statements made by the first
applicant and two of the three contested statements made by the second
applicant. In the light of this, the Court awards the first applicant the
amount — NOK 25,000 — which he was ordered to pay in compensation
and both applicants jointly NOK 350,000 in respect of the remainder of
their claim under this head.
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C. Costs and expenses

60. The applicants further claimed reimbursement of costs and
expenses In respect of the following items:

(1) NOK 645,912 for their costs and expenses in the domestic
proceedings;

(i) NOK 175,000 for the work of their lawyers in the Strasbourg
proceedings;

(111) NOK 22,000 in costs for translation;

(iv) NOK 18,000 for travel and subsistence expenses in connection
with the hearing before the Court on 1 July 1999.

In so far as the above amounts had been covered ex gratia by the
Norwegian Police Association, the applicants undertook to reimburse to
the latter any award made by the Court.

61. The Government contested the above claim, arguing that the
number of hours and the rates were excessive.

62. The Court, in accordance with its case-law, will consider whether
the costs and expenses claimed were actually and necessarily incurred in
order to prevent or obtain redress for the matter found to constitute a
violation of the Convention and were reasonable as to quantum (see, for
instance, the Tolstoy Miloslavsky v. the United Kingdom judgment of
13 July 1993, Series A no. 316-B, p. 83, § 77). As regards item (i), the
Court recalls its finding that the decision of the national courts declaring
one of the second applicant’s statements null and void was justified under
Article 10 § 2. Accordingly, deciding on an equitable basis, it awards the
applicants NOK 250,000 on this point, while items (ii) to (iv) should be
reimbursed in their entirety.

D. Interest pending the proceedings before the national courts
and the Convention institutions

63. The applicants in addition claimed NOK 325,000 in simple interest
(approximately 5% per year for six years) on the amounts claimed in
respect of pecuniary damage and domestic costs and expenses.

64. The Government considered this claim unfounded.

65. The Court finds that some pecuniary loss must have been
occasioned by reason of the periods that elapsed rom the times when the
various costs were incurred until the Court’s award (see, for example, the
Darby v. Sweden judgment of 23 October 1990, Series A no. 187, p. 14, § 38;
the Observer and Guardian v. the United Kingdom judgment of 26 November
1991, Series A no. 216, p. 38, § 80 (d); and Bladet Tromsg and Stensaas cited
above, § 83). Deciding on an equitable basis and having regard to the rates
of inflation in Norway during the relevant period, it awards the applicants
NOK 50,000 with respect to their claim under this head.
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E. Default interest

66. According to the information available to the Court, the statutory
rate of interest applicable in Norway at the date of adoption of the present
judgment is 12% per annum. The Court, in accordance with its established
case-law, deems this rate appropriate with regard to the sums awarded in
the present judgment.

FOR THESE REASONS, THE COURT

1. Holds by twelve votes to five that there has been a violation of Article 10
of the Convention;

2. Holds by thirteen votes to four that the finding of a violation of Art-
icle 10 initself constitutes adequate just satisfaction for the non-pecuniary
damage alleged by the applicants;

3. Holds by twelve votes to five that the respondent State is to pay the
applicants, within three months,
(a) for pecuniary damage 375,000 (threc hundred and scventy-five
thousand) Norwegian kroner;
(b) for costs and expenses, 465,000 (four hundred and sixty-five
thousand) Norwegian kroner;
(¢) for additional interest, 50,000 (fifty thousand) Norwegian kroner;

4. Holds by twelve votes to five that simple interest at an annual rate of
12% shall be payable from the expiry of the above-mentioned three
months until settlement;

5. Dismisses unanimously the remainder of the applicants’ claims for just
satisfaction.

Done in English and in French, and delivered at a public hearing in the

Human Rights Building, Strasbourg, on 25 November 1999.

Luzius WILDHABER
President

Michele DE SaLvia
Registrar

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the following separate opinions are annexed to this
judgment:
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(a) dissenting opinion of Mr Rozakis;
(b) dissenting opinion of Mr Karis, Mr Turmen, Mrs Straznickd and

Mrs Greve.

L.W.
M. de S.
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DISSENTING OPINION OF JUDGE ROZAKIS

I am regretfully unable to follow the majority of the Court and find a
violation of Article 10 in this case. I believe that this is a case wherce the
courts in Norway acted correctly by properly weighing the conflicting
interests of the parties involved in the dispute, in proceedings concerning
defamation of an individual by two police officers.

I'would like to start the discussion on my dissenting view by identifying
the statements of the policemen that I consider not only defamatory, from
a domestic-law point of view, but also not covered by the protection of the
freedom of expression enshrined by Article 10 of the Convention. These
are the statements of the second applicant that (a) “until the contrary has
been proved, I would characterise this as a deliberate lie” and (b) “there
must be other ulterior motives. It appears as if the purpose has been to
undermine confidence in the police”. The first can be regarded, as the
Court rightly said, “as an allegation of fact susceptible of proof, for which
there was no factual basis and which could not be warranted by
Mr Bratholm’s way of expressing himself”, while the second was aimed at
casting doubt on the integrity, impartiality and good faith of Mr Bratholm,
and to affect adversely his reputation. These two statements would have
sufficed, to my mind, to lead the Norwegian courts to the sanction
imposed, and our Court, correspondingly, to find a non-violation of
Article 10. The fact that the latter has, while distancing itself from the
first statement, opted for finding a violation in the present case, obliges
me to 