
E U R O P E A N C O U R T O F H U M A N R I G H T S 

C O U R E U R O P É E N N E D E S D R O I T S D E L ' H O M M E 

* * * 
• • 
• • 
• * 

REPORTS 
OF JUDGMENTS AND DECISIONS 

RECUEIL 
DES ARRÊTS ET DÉCISIONS 

1999-VIII 

R E G I S T R Y O F T H E C O U R T G R E F F E D E L A C O U R 

C O U N C I L O F E U R O P E C O N S E I L D E L ' E U R O P E 

S T R A S B O U R G 

C A R L H E Y M A N N S V E R L A G K G • K Ö L N • B E R L I N • B O N N • M Ü N C H E N 



Internet addresses of the Court/Adresses Internet de la Cour 

E-mail: dhcour@echr.coe.int 
Web: http://www.echr.coe.int 

The Publisher/L'éditeur 

Carl Heymanns Verlag KG 
Luxemburger Straße 449 

D-50939 Köln 

offers special terms to anyone purchasing a complete set 
of the judgments and decisions and also arranges for their distribution, 

in association with the agents for certain countries as listed below/ 
offre des conditions spéciales pour tout achat 

d'une collection complète des arrêts et décisions 
et se charge aussi de les diffuser, en collaboration, 

pour certains pays, avec les agents de vente ci-dessous mentionnés. 

Belgi u ml Belgique 

Etablissements Emile Bruylant 
67, rue de la Régence 

B-1000 Bruxelles 

Luxembourg 

Librairie Promoculture 
14, rue Duscher (place de Paris) 

B.P. 1142 
L-1011 Luxembourg-Gare 

The Netherlands!Pays-Bas 

B.V. Juridische Boekhandel & Antiquariaat A. Jongbloed & Zoon 
Noordeinde 39 

NL-2514 GC La Haye/'s-Gravenhage 

2001 ISBN 3-452-25030-X 
Printed in Germany 

mailto:dhcour@echr.coe.int
http://www.echr.coe.int


From i November 1998, the Reports of Judgment! and Decisions of the European Court of 
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entry into force of Protocol No. 1 1 to the Convention for the Protection of Human Rights and 
Fundamental Freedoms. All judgments and decisions of the Court (with the exception of 
decisions taken by committees of three judges pursuant to Article 28 of the Convention), 
including I hose not published in this series, are available in the Court's case-law database 
(HUDOC) which is accessible via the Court's website (http://www.echr.coe.int). 

Note on citation 

The form of citation for judgments and decisions published in this series from 1 November 
1998 follows the pattern: name of case (in italics), application number, paragraph number 
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number of volume. 
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S U M M A R Y ' 

Binding over to be of good behaviour following conduct contra bonos mores 

Article 10 

Freedom of expression - Disruption of fox hunt - Expression of opinion impeding lawful 

activities - Binding over to be of good behaviour following conduct contra bonos mores - Prior 

restraint - Prescribed by law - Foreseeability - Precision of definition of conduct "contra 

bonos mores" 

* 
* * 

The applicants at tempted to disrupt a fox hunt by blowing a hunting horn and 
shouting. They were subsequently bound over to keep the peace and be of good 
behaviour for twelve months. A binding-over order requires the person concerned 
to enter into an undertaking, secured by a sum of money, to keep the peace and be 
of good behaviour for a specified period; if the person refuses to consent to the 
order, he or she may be committed to prison. The applicants appealed to the 
Crown Court, which found that they had not committed any breach of the peace 
and that their conduct had not been likely to occasion such a breach. However, the 
court found that their actions had been unlawful and that their conduct had been 
contra bonos mores. The applicants were refused legal aid for a further appeal. 

Held 

Article 10: While the applicants' protest against fox hunting had taken the form of 
impeding the activities of which they disapproved, it constituted an expression of 
opinion and the measures taken against them were therefore an interference with 
their right to freedom of expression. As to whether the interference was prescribed 
by law, and in particular whether the law satisfied the requirement of 
foreseeability, the binding-over order had had a purely prospective effect, since it 
had not required a finding that there bad been a breach of the peace. The case thus 
differed from the case of Steel and Others, in which the fact that the binding-over 
order had been imposed after a finding that a breach of the peace had been 
committed meant that it had been sufficiently clear to the applicants that the 
order related to further, similar breaches of the peace. In the instant case, the 
definition of conduct contra bonos mores as behaviour which is "wrong rather than 
right in the judgment of the majority of contemporary fellow citizens" did not 
describe the conduct at all, but merely expressed it to be "wrong" in the opinion 
of a majority of citizens. It could not be said that it must have been evident to the 
applicants what they were being ordered not to do and the order did not comply 
with the requirement that it be "prescribed by law". In these circumstances, it was 
not necessary to consider the remainder of the issues under Article 10. 

1. This summary by the Registry does not bind the Court. 
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Conclusion: violation (sixteen votes to one). 

Article 41: The Court made an award in respect of costs and expenses. 

Case-law cited by the Court 

Sunday Times v. the United Kingdom (no. 2), judgment of 26 November 1991, 
Series A no. 217 
Chorherr v. Austria, judgment of 25 August 1993, Series A no. 266-B 
Stallinger and Kuso v. Austria, judgment of 23 April 1997, Reports of Judgments and 
Decisions 1997-11 
Steel and Others v. the United Kingdom, judgment of 23 September 1998, 
Reports 1998-VII 
Rekvenyi v. Hungary [GC], no. 25390/94, ECIIR 1999-III 



HASHMAX AXD HARRUP v. THE UNITED KINGDOM JUDGMEXT 5 

I n t h e c a s e o f H a s h m a n a n d H a r r u p v . t h e U n i t e d K i n g d o m , 

T h e E u r o p e a n C o u r t o f H u m a n R igh t s , s i t t ing , i n acco rdance with 

Art ic le 27 of the Conven t i on for t h e P ro tec t ion of H u m a n R i g h t s a n d 

F u n d a m e n t a l F r e e d o m s ("the C o n v e n t i o n " ) , a s a m e n d e d by Pro to­

col No. 11 ' , and t h e r e l evan t provisions of t he Rules of C o u r t 2 , as a 

G r a n d C h a m b e r composed o f the following j u d g e s : 

M r L. WlEDHABER, President, 

M r s E. PALM, 

M r A. PASTOR R I D R U E J O , 

M r G. B O N E L L O , 

M r P . KCRIS, 

M r R . T Ü R M E N , 

M r J . - P . C O S T A , 

Mrs F. T U L K E N S , 

Mrs V. STRÂZNICKÀ, 

M r P. LORENZEX, 

M r M. FlSCHBACH, 

M r V. BUTKEVYCH, 

M r J . CASADEVALL, 

M r A . B . BAKA, 

M r R . M A R U S T E , 

Mrs S . B O T O U C H A R O V A , 

Lord R E E D , ad hoc judge, 

and also of Mr P.J. M A H O N E Y , Deputy Registrar, 

H a v i n g de l i be r a t ed in p r iva te on 23 J u n e and 27 O c t o b e r 1999, 

Del ivers t he following j u d g m e n t , which was a d o p t e d on t h e last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to the C o u r t by the E u r o p e a n Commiss ion of 

H u m a n Righ t s (" the C o m m i s s i o n " ) on 2 N o v e m b e r 1998, wi th in the 

t h r e e - m o n t h per iod laid down by fo rmer Art ic les 32 § 1 a n d 47 of the 

Conven t ion . I t o r ig ina ted in an appl ica t ion (no. 25594/94) aga ins t the 

U n i t e d K i n g d o m of G r e a t Br i t a in a n d N o r t h e r n I r e l and lodged wi th the 

C o m m i s s i o n u n d e r f o rmer Ar t ic le 25 by two U n i t e d K i n g d o m na t iona l s , 

Mr Joseph H a s h m a n and Ms W a n d a H a r r u p , on 19 Augus t 1994. T h e 

app l i can t s were r e p r e s e n t e d by Mr J . B a t e , a solici tor p rac t i s ing in 

W o k i n g . 

1-2. Noteby the Registry. Protocol No. 11 and the Rules of Court came into force on 1 November 

1998. 
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T h e C o m m i s s i o n ' s r eques t re fe r red to fo rmer Art ic les 44 a n d 48 a n d to 

the dec l a r a t i on w h e r e b y the U n i t e d K i n g d o m recognised the compul so ry 

ju r i sd ic t ion of the C o u r t ( former Art ic le 46) . T h e object of t he r e q u e s t was 

to ob ta in a decision as to w h e t h e r t he facts of the case disclosed a b r e a c h 

by the r e s p o n d e n t S t a t e of its ob l iga t ions u n d e r Art ic le 10 of t h e 

Conven t ion . 

2. In accordance wi th t he provisions of Art ic le 5 § 4 of Protocol No. 11 

t a k e n t o g e t h e r wi th Rules 100 § 1 a n d 24 § 6 of the Rules of C o u r t , a pane l 

of t he G r a n d C h a m b e r decided on 20 J a n u a r y 1999 t h a t t he case would be 

e x a m i n e d b y the G r a n d C h a m b e r o f t he C o u r t . T h e G r a n d C h a m b e r 

inc luded ex officio Sir Nicolas Bra t za , t h e j u d g e e lec ted in respec t of t he 

U n i t e d K i n g d o m (Article 27 § 2 of t he C o n v e n t i o n and Rule 24 § 4) , 

Mr L . W i l d h a b e r , t he P re s iden t o f the C o u r t , M r s E . P a l m , Vice-

P r e s i d e n t o f the C o u r t , and Mr J . -P . C o s t a and Mr M. F ischbach , Vice-

P r e s i d e n t s of Sect ions (Article 27 § 3 of the Conven t i on a n d Rule 24 §§ 3 

and 5 (a ) ) . T h e o t h e r m e m b e r s appo in t ed to comple t e the G r a n d 

C h a m b e r were Mr A . P a s t o r Ridrue jo , Mr G . Bonel lo , Mr J . Makarczyk , 

Mr P . Kür i s , Mr R . T ü r m e n , Mrs F . T u l k e n s , Mrs V . S t r äzn i ckä , 

Mr P . Lo renzen , Mr V. Butkevych, Mr A.B. Baka , Mr R. M a r u s t e a n d 

M r s S. Bo toucha rova (Rule 24 § 3) . 

Subsequen t ly Sir Nicolas Bra t za , who had t a k e n pa r t in the 

C o m m i s s i o n ' s e x a m i n a t i o n of t he case , w i t h d r e w from s i t t ing in t he 

G r a n d C h a m b e r (Rule 28) . On 13 M a y 1999 the G o v e r n m e n t of t he 

U n i t e d K i n g d o m (" the G o v e r n m e n t " ) a p p o i n t e d Lord Reed to sit as an 

ad hoc j u d g e (Article 27 § 2 of t h e Conven t i on and Rule 29 § 1). L a t e r 

Mr Makarczyk , who was unab le to t ake p a r t in t he fu r the r cons ide ra t ion 

of t he case , was rep laced by Mr J. Casadeva l l (Rule 24 § 5 (b)) . 

3 . In accordance wi th t he P r e s i d e n t ' s decision, a h e a r i n g took place in 

public in the H u m a n Rights Bui ld ing, S t r a s b o u r g , on 23 J u n e 1999. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 

Mr M. E A T O N , Agent, 

M r J . M O R R I S Q C , A t t o r n e y G e n e r a l , 

Mr R. S I N G H , 

Ms M. D E M E T R I O U , Counsel, 

Ms C. STEWART, 

Mr S. BRAMLEY, H o m e Office, Advisers; 

(b) for the applicants 

Mr P. C O D N E R , Counsel. 

T h e C o u r t h e a r d add re s se s by Mr C o d n e r a n d Mr Mor r i s . 
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T H E F A C T S 

L T H E C I R C U M S T A N C E S OF T H E CASE 

4. On 3 M a r c h 1993 the app l i can t s blew a h u n t i n g ho rn and engaged in 

hal looing wi th the i n t e n t i o n of d i s r u p t i n g the act ivi t ies of the P o r t n t a n 

H u n t . A compla in t was m a d e to the G i l l i ngham m a g i s t r a t e s t h a t t he 

app l i can t s should be r e q u i r e d to e n t e r in to a recognisance wi th or 

w i thou t su re t i e s to k e e p the peace and be of good behav iou r p u r s u a n t to 

the J u s t i c e s of t he Peace Act 1361. 

5 . T h e app l i can t s were bound over to k e e p the peace and be of good 

behav iou r in t he s u m of 100 pounds s te r l ing for twelve m o n t h s on 

7 S e p t e m b e r 1993. T h e y a p p e a l e d to the Crown C o u r t , which h e a r d the i r 

appea l s on 22 Apri l 1994 at Dorches t e r . 

6 . T h e Crown C o u r t , compr i s ing a C r o w n C o u r t j u d g e and two 

m a g i s t r a t e s , found t h a t t he app l i can t s had not c o m m i t t e d any b r e a c h of 

t he peace a n d t h a t t he i r conduct h a d not been likely to occasion a b r e a c h 

of t he peace . I t found the following facts: 

"(a) On 3rd March, 1993, Edward Lycett Green, a joint Master of the Portman Hunt, 

saw the [applicants] in the environs of the Ranston Estate, and heard the sound of a 

hunting horn being blown from that position. Later, at about 1.15 p.m., he saw the 

[applicants'] car on Iwerne Hill and again heard the sound of a hunting horn being 

blown. On that occasion he also heard ]the second applicant] hallooing. Some hounds 

were drawn towards the [applicants], and hunt staff had to be deployed to recover them. 

(b) At about 1.45 p.m., a solitary hound ran out of Rolfs Wood along the Higher 

Shaftesbury Road. It suddenly, and for no apparent reason, ran across the road and 

was killed by a lorry travelling in the direction ol Blandford Forum. 

(c) At about 3.45 p.m., [the first applicant] stated to a police constable that he had 

been blowing a hunting horn, but nowhere near where the hound was killed. The police 

officer seized the hunting horn. 

(d) Iwerne Hill is about a mile from where the hound was killed, and, at the time of 

its death, it was travelling away from the hunt and away from Iwerne Hill. 

(e) On their own admissions each [applicant] was a hunt saboteur. [The first 

applicant] admitted that he had blown the horn and [the second applicant] that she 

shouted at hounds. Their object was to distract hounds from hunting and killing foxes. 

(f) An expert, a Mr A. Downes, told us that he had observed hunts for many years 

and had frequently seen hounds running loose on the road away from the main pack. In 

his opinion, this caused danger to hounds and to other users of the road." 

7. On the basis of these facts , t he C r o w n C o u r t was of t he following 

opinion: 

"(a) The [applicants'] behaviour had been a deliberate attempt to interfere with the 

Portman Hunt and to take hounds out of the control of the huntsman and the whippers-

in. 
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(b) That in this respect the actions of the [applicants] were unlawful, and had 

exposed hounds to danger. 

(c) That there had been no violence or threats of violence on this occasion, so that it 

could not be said that any breach of the peace had been committed or threatened. 

(d) That the [applicants] would repeal their behaviour unless it were checked by the 

sanction of a bind over. 

(e) That the [applicants'] conduct had been contra bonos mores. 

(f) That R. v. Howell [see below] was distinguishable in that it related to the power of 

arrest for breach of the peace, which could only be exercised if there was violence or the 

immediate likelihood of violence. 

(g) That the power to bind over 'to keep the peace and be of good behaviour' was 

wider than the power of arrest and could be exercised whenever it was proved cither 

that there had been a breach of the peace or that there had been behaviour contra bonos 

mores, since a breach of the peace is ex hyjiothesi contra bonos mores, and the words 'to keep 

the peace' added nothing to what was required of the defendant by the words 'to be of 

good behaviour'." 

8 . T h e cour t no ted tha t n e i t h e r t he Law C o m m i s s i o n ' s r epo r t on 

b ind ing over nor the E u r o p e a n C o n v e n t i o n was p a r t of d o m e s t i c law. 

9 . T h e C r o w n C o u r t j u d g e a g r e e d to s t a t e a case to t he H i g h C o u r t , 

bu t legal aid for t he case s t a t e d was refused on 5 A u g u s t 1994. T h e 

a p p l i c a n t s ' appea l s aga ins t the decis ions were d i smissed on 19 S e p t e m b e r 

1994. 

II. RELEVANT D O M E S T I C LAW AND PRACTICE 

A. B r e a c h of t h e p e a c e a n d c o n d u c t contra bonos mores 

10. B r e a c h of the peace - which does not cons t i t u t e a c r imina l offence 

(R. v. County of London Quarter Sessions Appeals Committee, ex parte Metropolitan 

Police Commissioner [1948] 1 King ' s Bench R e p o r t s 670) - is a c o m m o n - l a w 

concept of g rea t an t iqu i ty . However , as Lord J u s t i c e W a t k i n s , giving 

j u d g m e n t in t he C o u r t of Appea l in t he case of R. v. Howell ([1982] 1 

Q u e e n ' s B e n c h R e p o r t s 416) , r e m a r k e d i n j a n u a r y 1981: 

"A comprehensive definition of the term 'breach of the peace' has very rarely been 

formulated ..." (p. 426) 

H e con t inued : 

"We are emboldened to say that there is likely to be a breach of the peace whenever 

harm is actually done or is likely to be done to a person or in his presence to his property 

or a person is in fear of being so harmed through an assault, an affray, a riot, unlawful 

assembly or other disturbance." (p. 427) 

11. In a s u b s e q u e n t case before the Divisional C o u r t (Percy v. Director of 

Public Prosecutions [1995] 1 Week ly Law R e p o r t s 1382), Mr J u s t i c e Coll ins 
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followed Howell in ho ld ing t h a t t h e r e m u s t be a risk, of violence before 

t h e r e could be a b r e a c h of t he peace . However , i t was not essen t ia l t h a t 

the violence be p e r p e t r a t e d by the d e f e n d a n t , as long as i t was es tab l i shed 

t h a t the n a t u r a l consequence of his behav iou r would be to provoke 

violence in o the r s : 

"The conduct in question does not itself have to be disorderly or a breach of the 

criminal law. It is sufficient if its natural consequence would, if persisted in, be to 

provoke others to violence, and so some actual danger to the peace is established." 

(p. 1392) 

12. In Nicol and Selvanayagam v. Director of Public Prosecutions ([1996] 160 

J u s t i c e of the Peace R e p o r t s 155), Lord J u s t i c e S imon Brown s t a t e d : 

"... the court would surely not find a [breach of the peace] proved if any violence likely 

to have been provoked on the part of others would be not merely unlawful but wholly 

unreasonable - as of course, it would be if the defendant's conduct was not merely lawful 

but such as in no material way interfered with the other's rights. A fortiori, if the 

defendant was properly exercising his own basic rights, whether of assembly, 

demonstration or free speech." (p. 163) 

13. Behav iour contra bonos mores has b e e n desc r ibed as "conduct which 

has t he p r o p e r t y of be ing wrong r a t h e r t h a n r igh t in t he j u d g m e n t of the 

major i ty of c o n t e m p o r a r y fellow c i t i zens" (per Lord J u s t i c e Glidewell in 

Hughes v. Holley [1988] 86 C r i m i n a l Appea l R e p o r t s 130). 

14. In R. v. Sandbach, ex parte Williams ([1935] 2 King ' s Bench 

R e p o r t s 192) t he Divisional C o u r t re jec ted the view t h a t a p e r s o n could 

not be bound over to be of good behav iour w h e n t h e r e was no reason to 

a p p r e h e n d a b reach of the peace . As in t he case of b ind ing over to keep 

the peace , t h e r e h a d to be some r e a s o n to believe t h a t t h e r e m i g h t be a 

r epe t i t i on of the conduct compla ined of before an o r d e r to be of good 

behav iou r could be m a d e . 

B . B i n d i n g over 

15. M a g i s t r a t e s have powers to "bind over" u n d e r the M a g i s t r a t e s ' 

C o u r t s Act 1980 ("the 1980 Ac t " ) , u n d e r c o m m o n law and u n d e r the 

J u s t i c e s of t h e Peace Act 1361 (" the 1361 Ac t " ) . 

A binding-over o r d e r r e q u i r e s t he pe r son bound over to e n t e r into a 

" r ecogn i sance" , or u n d e r t a k i n g secured by a s u m of m o n e y f ixed by the 

cour t , to keep the peace or be of good behav iour for a specified per iod of 

t i m e . I f he or she refuses to consen t to t he o rde r , t he cour t m a y c o m m i t 

h im or he r to p r i son , for up to six m o n t h s in t h e case of an o r d e r m a d e 

u n d e r t he 1980 Act or for an un l imi t ed per iod in respec t of o rde r s m a d e 

u n d e r t he 1361 Act or c o m m o n law. I f an o rde r i s m a d e bu t b r e a c h e d 

wi th in the specified t ime per iod , t he pe r son bound over forfeits t h e s u m 

of t h e recogn i sance . A binding-over o r d e r is not a c r imina l convict ion (R. v. 
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County of London Quarter Sessions, ex parte Metropolitan Police Commissioner 

[1948] 1 King ' s B e n c h R e p o r t s 670) . 

1. Binding over under the Magistrates' Courts Act J980 

16. Sect ion 115 of t he 1980 Act provides: 

"(1) The power of a magistrates' court on the complaint of any person to adjudge any-

other person to enter into a recognisance, with or without sureties, to keep the peace or 

to be of good behaviour towards the complainant shall be exercised by order on 

complaint. 

(3) If any person ordered by a magistrates' court under subsection (1) above to enter 

into a recognisance, with or without sureties, to keep the peace or to be of good 

behaviour fails to comply with the order, the court may commit him to custody for a 

period not exceeding 6 months or until he sooner complies with the order." 

2. Binding over at common law and under the Justices of the Peace Act 1361 

17. In add i t ion to t he s t a t u t o r y p r o c e d u r e , m a g i s t r a t e s have powers to 

bind over a t c o m m o n law and u n d e r the 1361 Act . T h e s e powers allow 

m a g i s t r a t e s , a t any s t age in p roceed ings before t h e m , to bind over any 

pa r t i c ipan t in the p roceed ings i f they cons ider t h a t the conduc t of t he 

person conce rned is such t h a t t h e r e m i g h t be a b r e a c h of the peace or 

t ha t his or he r behav iour has been contra bonos mores. It is not open to the 

just ices to a t t a c h specific condi t ions to a b inding-over o rde r (Ayu [1959] 43 

C r i m i n a l Appea l R e p o r t s 3 1 ; Goodlad v. Chief Constable of South Yorkshire 

[1979] C r i m i n a l Law Review 51) . 

3. Appeals 

18. An o rde r of t he m a g i s t r a t e s to r e q u i r e a pe r son to e n t e r into a 

recognisance to k e e p the peace or to be of good behav iour can be 

a p p e a l e d e i t he r to t he H igh C o u r t o r t he C r o w n C o u r t . An appea l to the 

H igh C o u r t is l imi ted to ques t ions of law, and p roceeds by way of "case 

s t a t e d " . A n appea l t o t he Crown C o u r t , u n d e r t he M a g i s t r a t e s ' C o u r t s 

(Appeals from Bind ing-Over O r d e r s ) Act 1956, sec t ion 1, p roceeds as a 

r e h e a r i n g of all issues of fact a n d law. 

4. The Law Commission's report on binding over 

19. In r e sponse to a r e q u e s t by the Lord C h a n c e l l o r to e x a m i n e 

b inding-over powers , t he Law C o m m i s s i o n ( the s t a t u t o r y law re fo rm 
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body for E n g l a n d a n d Wales ) pub l i shed in F e b r u a r y 1994 its r epor t 

en t i t l ed "Bind ing Ove r " , in which i t found t h a t : 

"4.34 We regard reliance on contra bonos mores as certainly, and breach of the peace as 

very arguably, contrary to elementary notions of what is required by the principles of 

natural justice when they are relied on as definitional grounds justifying the making of 

a binding-over order. Because an order binding someone to be of good behaviour is made 

in such wide terms, it fails to give sufficient indication to the person bound over of the 

conduct which he or she must avoid in order to be safe from coercive sanctions ... 

6.27 We are satisfied that there are substantial objections of principle to the 

retention of binding over to keep the peace or to be of good behaviour. These 

objections are, in summary, that the conduct which can be the ground for a binding-

over order is too vaguely defined; that binding-over orders when made are in terms 

which are too vague and are therefore potentially oppressive; that the power to 

imprison someone if he or she refuses to consent to be bound over is anomalous; that 

orders which restrain a subject's freedom can be made without the discharge of the 

criminal, or indeed any clearly defined, burden of proof; and that witnesses, 

complainants or even acquitted defendants can be bound over without adequate prior 

information of any charge or complaint against them." (Law Commission Report 

no. 222) 

T h e Law C o m m i s s i o n r e c o m m e n d e d abol i t ion of the power to bind 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

20. T h e app l i can t s appl ied to t he C o m m i s s i o n on 19 Augus t 1994. 

T h e y a l leged violat ions of Art ic les 5, 10 and 11 of t he Conven t ion . 

21 . T h e C o m m i s s i o n dec la red t h e appl ica t ion (no. 25594/94) par t ly 

admiss ib le on 26 J u n e 1996. In its r epor t of 6 J u l y 1998 ( former Ar t ic le 31 

of t he C o n v e n t i o n ) , i t exp re s sed the opinion t h a t t h e r e had been a 

violat ion of Art ic le 10 of t h e Conven t i on (twenty-five votes to four) . T h e 

full text of t he C o m m i s s i o n ' s opin ion and of the two d i s sen t ing opinions 

c o n t a i n e d in t he r epo r t i s r e p r o d u c e d as an a n n e x to this j u d g m e n t . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

22. T h e G o v e r n m e n t asked t h e C o u r t to f ind t h a t t he facts of t he case 

disclosed no b r e a c h of t he Conven t ion . T h e app l i can t s invi ted the C o u r t to 

find a violat ion of Art ic le 10 of t he Conven t i on and to award costs . 
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T H E L A W 

I . S C O P E O F T H E CASE B E F O R E T H E C O U R T 

23. Before t he C o m m i s s i o n the app l i can t s m a d e a compla in t u n d e r 

Art ic le 11 of t he Conven t i on (see p a r a g r a p h 20 above) . 

24. Th i s compla in t was not p u r s u e d before t h e C o u r t , which sees no 

reason to consider i t of its own mo t ion (see, for e x a m p l e , t he S ta l l inger 

and Kuso v. A u s t r i a j u d g m e n t of 23 April 1997, Reports of Judgments and 

Decisions 1997-11, p. 680, § 52). 

II. ALLEGED V I O L A T I O N OF ARTICLE 10 OF T H E C O N V E N T I O N 

25. T h e app l i can t s a l leged a violat ion of Art ic le 10 of the Conven t ion . 

In pa r t i cu l a r , they c l a imed t h a t t he f inding t h a t t hey h a d behaved in a 

m a n n e r contra bonos mores and the s u b s e q u e n t b inding-over o rde r 

cons t i t u t ed an in t e r f e r ence wi th the i r r igh ts u n d e r Ar t ic le 10 which was 

not "p resc r ibed by law" wi th in the m e a n i n g of tha t provision. T h e re levan t 

p a r t s of Art ic le 10 read as follows: 

"1. Everyone has the right to freedom of expression. This right shall include freedom 

to hold opinions and to receive and impart information and ideas without interference 

by public authority and regardless of frontiers ... 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 

may be subject to such formalities, conditions, restrictions or penalties as are prescribed 

by law and are necessary in a democratic society ... for the prevention of disorder or 

crime ... [orj for the protection of the reputation or rights of others ..." 

26. T h e C o u r t m u s t d e t e r m i n e w h e t h e r the case discloses any 

in te r fe rence wi th the app l i can t s ' r ight to f reedom of express ion , and i f 

so, w h e t h e r any such in t e r f e r ence was "p resc r ibed by law", p u r s u e d a 

l eg i t ima t e a im a n d was "necessa ry in a d e m o c r a t i c society" wi th in t he 

m e a n i n g of Art ic le 10 § 2. 

A . A s t o t h e e x i s t e n c e o f a n i n t e r f e r e n c e w i t h t h e a p p l i c a n t s ' 

f r e e d o m o f e x p r e s s i o n 

27. T h e app l i can t s , " h u n t s a b o t e u r s " , d i s r u p t e d t he P o r t m a n H u n t o n 

3 M a r c h 1993. P roceed ings were b r o u g h t as a resu l t of which they w e r e 

bound over in t he s u m of 100 pounds s te r l ing not to b r e a c h the peace a n d 

to be of good behav iour for twelve m o n t h s . 

28. T h e C o u r t recal ls t h a t p roceed ings w e r e b r o u g h t aga ins t the 

app l i can t s in respec t of the i r behav iour while p r o t e s t i n g aga ins t fox 

h u n t i n g by d i s r u p t i n g t he h u n t . I t i s t r u e t h a t t he p ro t e s t took the 

form of i m p e d i n g t h e act ivi t ies of which they d i sapproved , bu t t he 
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C o u r t cons iders n o n e t h e l e s s t h a t i t c o n s t i t u t e d an express ion of opinion 

wi th in the m e a n i n g of Art ic le 10 (see, for e x a m p l e , the Steel and O t h e r s 

v. the U n i t e d K i n g d o m j u d g m e n t of 23 S e p t e m b e r 1998, Reports 1998-

VII, p . 2742, § 92) . T h e m e a s u r e s t a k e n aga ins t the app l i can t s were , 

t he re fo re , an i n t e r f e r ence wi th the i r r ight to f reedom of express ion . 

B . W h e t h e r the i n t e r f e r e n c e was " p r e s c r i b e d b y law" 

29. T h e G o v e r n m e n t s u b m i t t e d tha t t he concep ts of b r e a c h of t he 

peace a n d be h a v iou r contra bonos mores were sufficiently precise and 

ce r t a in to comply wi th t he r e q u i r e m e n t u n d e r Art ic le 10 § 2 t h a t any 

l imi ta t ions on f reedom of express ion be "p resc r ibed by law". W i t h 

p a r t i c u l a r r e fe rence to the concept of behav iour contra bonos mores, t h e 

G o v e r n m e n t accep ted t h a t t he power was broadly def ined, bu t c la imed 

t h a t t he b r e a d t h was necessary to m e e t the a ims of t he power , and 

sufficient to m e e t t he r e q u i r e m e n t s o f t he Conven t i on . T h e y s t a t e d tha t 

t he power to bind over to be of good behav iou r gave m a g i s t r a t e s a vital tool 

in cont ro l l ing ant i -social behav iour which had the po ten t i a l to esca la te 

into c r imina l conduc t . T h e y also no ted t h a t the b r e a d t h o f the defini t ion 

faci l i ta ted t he a d m i n i s t r a t i o n of j u s t i c e as social s t a n d a r d s a l t e r e d and 

public pe rcep t ion o f accep tab le behav iour changed . T h e G o v e r n m e n t 

d i sag reed wi th the C o m m i s s i o n ' s conclusion t h a t t h e r e was no objective 

e l e m e n t to he lp a c i t izen r e g u l a t e his conduc t : t hey po in ted to t he 

C h o r h e r r case , w h e r e an a d m i n i s t r a t i v e offence of caus ing "a b reach of 

t he peace by conduc t likely to cause a n n o y a n c e " fell wi th in t he scope of 

t he concept of "p resc r ibed by law" ( C h o r h e r r v . A u s t r i a j u d g m e n t of 

25 Augus t 1993, Series A no. 266-B, pp. 35-36, § 25). T h e y also po in ted 

to t he tes t u n d e r Engl i sh law of w h e t h e r a p e r s o n had ac ted "d ishones t ly" 

for t he pu rpose of t he Thef t Acts 1968 and 1978 which was , at least in 

p a r t , the s t a n d a r d of o rd ina ry r ea sonab le a n d hones t people (R. v. Ghosh 

[1982] Q u e e n ' s B e n c h R e p o r t s 1053), and to the tes t for w h e t h e r a 

publ ica t ion was de f ama to ry , n a m e l y w h e t h e r t he s t a t e m e n t concerned 

would lower a pe r son in the opin ion of r i gh t - t h ink ing m e m b e r s of 

society. Finally, t he G o v e r n m e n t s u b m i t t e d t h a t , on the facts of the 

case , the app l i can t s should have known t h a t w h a t they had done was 

contra bonos mores a n d they should have known w h a t they should do to 

avoid such behav iou r in the fu tu re : they h a d ac ted in a way in t ended to 

d i s rup t the lawful act ivi t ies of o t h e r s , a n d should not have b e e n in any 

doub t t h a t the i r behav iou r was unlawful and should not be r e p e a t e d . T h e 

G o v e r n m e n t reca l led t h a t the C o u r t was conce rned wi th t he case before 

it, r a t h e r t h a n the compat ib i l i ty of d o m e s t i c law wi th t he Conven t ion in 

abstracto. 

30. T h e app l i can t s , wi th re fe rence to t he C o m m i s s i o n ' s r epo r t and to 

t he r e p o r t of t he Law C o m m i s s i o n (see p a r a g r a p h 19 above) , cons idered 
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t h a t t he law on conduct contra bortos mores lacked sufficient objective c r i t e r i a 

to satisfy t he r e q u i r e m e n t s of Art ic le 10 § 2. T h e y fu r the r cons ide red t h a t 

an o r d e r not to act contra bonos mores could not be p resc r ibed by law as it did 

not s t a t e w h a t i t was t h a t t he subject of the o rde r migh t or migh t not 

lawfully do , such t h a t i t was not "p resc r ibed by law". 

3 1 . T h e C o u r t recal ls t h a t one of t he r e q u i r e m e n t s flowing from the 

express ion "presc r ibed by law" is foreseeabi l i ty . A n o r m canno t be 

r e g a r d e d as a " law" unless it is fo rmula t ed wi th sufficient precis ion to 

enab le the ci t izen to r e g u l a t e his conduc t . At t he s a m e t ime , whilst 

c e r t a i n t y in the law is highly des i rab le , i t may b r ing in its t r a in excessive 

r igidity and the law mus t be able to k e e p pace wi th c h a n g i n g 

c i r c u m s t a n c e s . T h e level of precis ion r e q u i r e d of domes t i c legislat ion -

which c a n n o t in any case provide for every even tua l i t y - d e p e n d s to a 

cons ide rab le d e g r e e on the c o n t e n t of the i n s t r u m e n t in ques t ion , the 

f ie ld i t i s des igned to cover and the n u m b e r and s t a t u s of those to w h o m 

it is a d d r e s s e d (see genera l ly in this connec t ion , Rekvenyi v. Hungary [ G C ] , 

no. 25390/94, § 34, E C H R 1999-III). 

32. T h e C o u r t f u r the r recal ls t h a t pr ior r e s t r a i n t on f reedom of 

express ion m u s t call for the mos t careful sc ru t iny on its p a r t (see, in the 

con tex t of t he necess i ty for a pr ior r e s t r a i n t , the Sunday Times v. the 

U n i t e d K i n g d o m (no. 2) j u d g m e n t of 26 N o v e m b e r 1991, Ser ies A no. 217, 

pp . 29-30, § 5 1 ) . 

33 . T h e C o u r t has a l ready cons idered the issue of " lawfulness" for the 

pu rpose s of Art ic le 5 of t he C o n v e n t i o n of o rde r s to be b o u n d over to k e e p 

t h e peace a n d be of good behav iour in its above -men t ioned Steel a n d 

O t h e r s j u d g m e n t (pp. 2738-40, §§ 71-77). In t h a t case, the C o u r t found 

tha t t he e l e m e n t s of b r e a c h of t he peace were a d e q u a t e l y def ined by 

Engl i sh law (ibid., p. 2739, § 75). 

34. T h e C o u r t also cons ide red w h e t h e r t he b inding-over o rde r s in t h a t 

case were specific e n o u g h proper ly to be descr ibed as "lawful order fs ] of a 

c o u r t " wi th in the m e a n i n g of Art ic le 5 § 1 (b) of t he Conven t ion . It no ted 

a t p a r a g r a p h 76 of t he j u d g m e n t t h a t : 

"... the orders were expressed in rather vague and general terms; the expression 'to be 

of good behaviour' was particularly imprecise and offered little guidance to the person 

bound over as to the type of conduct which would amount to a breach of the order. 

However, in each applicant's case the binding-over order was imposed after a finding 

that she had committed a breach of the peace. Having considered all the 

circumstances, the Court is satisfied that, given the context, it was sufficiently clear 

that the applicants were being requested to agree to refrain from causing further, 

similar, breaches of the peace during the ensuing twelve months." 

T h e C o u r t also no ted tha t the r e q u i r e m e n t u n d e r Art ic le 10 § 2 t h a t an 

in t e r f e rence wi th the exercise of f reedom of express ion be "p resc r ibed by 

law" is s imi la r to t h a t u n d e r Art ic le 5 § 1 t h a t any depr iva t ion of l iber ty be 

"lawful" (ibid., p . 2742, § 9 4 ) . 
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35. I t is a f ea tu re of t he p r e s e n t case t h a t i t concerns an in t e r f e rence 

wi th f reedom of express ion which was not expressed to be a "sanc t ion" , or 

p u n i s h m e n t , for behav iour of a ce r t a in type, bu t r a t h e r an o rder , imposed 

on the app l i can t s , not to b reach the peace or behave contra bonos mores in the 

fu tu re . T h e b inding-over o r d e r in t he p r e s e n t case t hus h a d a pure ly 

prospect ive effect. I t did not r e q u i r e a f inding t h a t t h e r e h a d been a 

b r e a c h of the peace . T h e case is t h u s different from the case of Steel and 

O t h e r s , in which the p roceed ings b r o u g h t aga ins t the first a n d second 

app l i can t s were in respec t of b r e a c h e s of t he peace which were l a t e r 

found to have been c o m m i t t e d . 

36. T h e C o u r t m u s t cons ider t he ques t ion of w h e t h e r behav iou r contra 

bonos mores is a d e q u a t e l y def ined for the pu rposes of Art ic le 10 § 2 of the 

Conven t ion . 

37. T h e C o u r t first recal ls t h a t in its Steel and O t h e r s j u d g m e n t , i t 

no ted t h a t the express ion "to be of good b e h a v i o u r " "was par t i cu la r ly 

imprec i se a n d offered l i t t le gu idance to t he pe r son bound over as to the 

type of conduct which would a m o u n t to a b r e a c h of t he o r d e r " (ibid., 

pp . 2739-40, § 76). T h o s e cons ide ra t ions apply equal ly in the p re sen t 

case , w h e r e t he app l i can t s were not c h a r g e d wi th any c r imina l offence, 

a n d were found not to have b r e a c h e d the peace . 

38 . T h e C o u r t nex t no tes t h a t conduc t contra bonos mores is def ined as 

behav iou r which is "wrong r a t h e r t h a n r ight in t he j u d g m e n t of the 

major i ty of c o n t e m p o r a r y fellow c i t i zens" (see p a r a g r a p h 13 above) . It 

c anno t ag ree wi th t he G o v e r n m e n t t h a t this defini t ion has t he s ame 

objective e l e m e n t as conduc t "likely to cause a n n o y a n c e " , which was a t 

issue in the C h o r h e r r case (see p a r a g r a p h 29 above) . T h e C o u r t 

cons iders t h a t t he ques t i on of w h e t h e r conduc t is "likely to cause 

a n n o y a n c e " is a q u e s t i o n which goes to t he very h e a r t of t he n a t u r e of the 

conduc t proscr ibed: it is conduct whose likely consequence is the 

annoyance of o t h e r s . Similarly, t h e defini t ion of b r e a c h of the peace given 

in the case of Percy v. Director oj Public Prosecutions (see p a r a g r a p h 11 above) 

- t h a t i t inc ludes conduc t t he n a t u r a l consequences of which would be to 

provoke o the r s to violence — also descr ibes behav iou r by re fe rence to i ts 

effects. Conduc t which i s "wrong r a t h e r t h a n r ight in t he j u d g m e n t of 

t he major i ty of c o n t e m p o r a r y fellow c i t izens" , by con t r a s t , is conduct 

which is not desc r ibed at all, bu t mere ly expressed to be "wrong" in the 

opinion of a major i ty of c i t izens. 

39. Nor can the C o u r t a g r e e t h a t the G o v e r n m e n t ' s o t h e r example s of 

behav iour which is def ined by re fe rence to t he s t a n d a r d s expec t ed by the 

major i ty of c o n t e m p o r a r y opinion a re s imi la r to conduc t contra bonos mores 

as in each case c i ted by the G o v e r n m e n t t he e x a m p l e given is bu t one 

e l e m e n t of a m o r e comprehens ive defini t ion of the proscr ibed behaviour . 

40. W i t h specific re fe rence to t he facts of t he p r e s e n t case , t h e C o u r t 

does not accept t h a t i t m u s t have b e e n evident to t he app l i can t s w h a t they 
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were be ing o r d e r e d not do for t he per iod of the i r b ind ing over. Whi l s t in 

t h e case of Steel and O t h e r s the app l i can t s had been found to have 

b r e a c h e d the peace , a n d t h e C o u r t found tha t i t was a p p a r e n t t h a t t h e 

b ind ing over r e l a t e d to s imi lar behav iour (ibid.) , t he p r e s e n t app l i can t s 

did not b reach the peace , a n d given the lack of precis ion re fe r red to 

above, i t c a n n o t be said t h a t w h a t they were be ing bound over not to do 

m u s t have been a p p a r e n t t o t h e m . 

4 1 . T h e C o u r t thus finds t h a t t he o r d e r by which the app l i can t s w e r e 

bound over to keep the peace a n d not to behave contra bonos mores did not 

comply wi th t he r e q u i r e m e n t of Art ic le 10 § 2 of t he Conven t i on t h a t i t be 

"p resc r ibed by law". 

42. In these c i r cums tances , the C o u r t i s not r equ i r ed to cons ider t he 

r e m a i n d e r of the issues u n d e r Art ic le 10 of t he Conven t i on . 

43 . It follows t h a t t h e r e has b e e n a violat ion of Ar t ic le 10 of t he 

Conven t ion . 

III. A P P L I C A T I O N OF ARTICLE 41 OF T H E C O N V E N T I O N 

44. Art ic le 41 of the Conven t i on provides : 

"lithe Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party." 

A . C o s t s a n d e x p e n s e s 

45. T h e app l i can t s c l a imed a total of 6,000 pounds s t e r l ing plus va lue-

added tax in respec t of costs and expenses in t he S t r a s b o u r g p roceed ings , 

less a m o u n t s received by way of legal aid before t he C o u r t and 

C o m m i s s i o n . T h e G o v e r n m e n t a g r e e d wi th th is f igure. 

T h e C o u r t is satisfied t h a t t he c la im for costs a n d expenses is 

r e a s o n a b l e , and should be r e i m b u r s e d in its en t i re ty . 

B . D e f a u l t i n t e r e s t 

46. Accord ing to t he i n fo rma t ion avai lable to the C o u r t , t he s t a t u t o r y 

r a t e of i n t e r e s t appl icable in E n g l a n d a n d W a l e s a t the d a t e of adop t ion of 

t he p r e s e n t j u d g m e n t i s 7.5% per a n n u m . 
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F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds u n a n i m o u s l y t h a t it is not necessa ry to e x a m i n e the app l i c an t s ' 

compla in t u n d e r Art ic le 11 of the Conven t ion ; 

2. Holds by s ix teen votes to one t h a t t h e r e has been a violat ion of Art icle 10 

of the Conven t ion ; 

3. Holds u n a n i m o u s l y 

(a) t h a t t he r e s p o n d e n t S t a t e i s to pay the app l i can t s , wi th in 

t h r e e m o n t h s , for costs a n d expenses , 6,000 (six t h o u s a n d ) pounds 

s te r l ing , t o g e t h e r wi th any va lue -added tax t h a t m a y be cha rgeab l e 

less t he s u m s pa id by way of legal aid; 

(b) t h a t s imple i n t e r e s t a t an a n n u a l r a t e of 7.5% shall be payable 

from the expiry of the above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t . 

D o n e in Engl i sh and in F r e n c h , a n d de l ivered at a publ ic h e a r i n g in the 

H u m a n Righ t s Bui lding, S t r a s b o u r g , on 25 N o v e m b e r 1999. 

Luzius WlLDHABF.R 
Pres iden t 

Paul M A H O N E Y 

D e p u t y R e g i s t r a r 

In accordance wi th Art ic le 45 § 2 of t he Conven t i on and Ru le 74 § 2 of 

the Rules of C o u r t , t he d i s sen t ing opinion of Mr Baka is a n n e x e d to this 

j u d g m e n t . 

L . W . 

P.J.M. 
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D I S S E N T I N G O P I N I O N O F J U D G E B A K A 

It is not t he task of an i n t e r n a t i o n a l j u d g e to defend a na t iona l 

ins t i tu t ion which clear ly shows ce r t a in sho r t comings . T h e m a g i s t r a t e s ' 

power to bind over — as t he Law C o m m i s s i o n ' s r epo r t on the subject 

expla ins — is based on "conduct which ... is too vaguely defined; ... 

b inding-over o rde r s when m a d e a re in t e r m s which a r e too vague and a r e 

the re fore po ten t ia l ly oppress ive ; . . . the power to impr i son someone if he or 

she refuses to consent to be bound over is a n o m a l o u s For these a n d 

o t h e r r easons t he Law C o m m i s s i o n even r e c o m m e n d e d abol i t ion of t he 

power to b ind over. 

On the o the r h a n d , i t i s not easy to des t roy old, e s tab l i shed ins t i tu t ions 

which a r e deeply rooted in a coun t ry ' s legal sys tem a n d have proved the i r 

usefulness over t he c e n t u r i e s for p r o t e c t i n g t he r igh t s of the publ ic , as in 

t he p r e s e n t case . I f we look at the conc re t e c i r c u m s t a n c e s of t he case , w h a t 

the app l i can t s did acco rd ing to the na t iona l c o u r t s ' f inding was "a 

de l i be r a t e a t t e m p t t o in te r fe re wi th the P o r t m a n H u n t and to t ake t he 

hounds out of ... cont ro l T h e y were avowed h u n t s abo t eu r s and as 

such they de l ibe ra t e ly t r i ed ser iously to d i s t u r b o t h e r people ' s lawfully 

o rgan ised p l ea su re and le isure activity or even m a k e i t imposs ib le . T h e i r 

ac t ion, accord ing to the C r o w n C o u r t ' s f indings, h a d not r e su l t ed in 

"violence or t h r e a t s of violence on this occasion, so t h a t i t could not be 

said t h a t any b r e a c h of the peace had been c o m m i t t e d or t h r e a t e n e d " . 

On the o t h e r h a n d , t he i r ac t ion, in my opinion, def ini te ly r equ i r ed an 

a d e q u a t e and p r o p o r t i o n a t e legal r e sponse in o rde r to p ro tec t o t h e r s . 

I ag ree wi th the C o u r t t h a t this case is different from the case of S tee l 

and O t h e r s v . t he U n i t e d K i n g d o m ( judgmen t of 23 S e p t e m b e r 1998, 

Reports of Judgments and Decisions 1998-VII), in which the b inding-over 

decision was based on b r e a c h e s of the peace , while in t he p re sen t case 

t he findings aga ins t t he app l i can t s were based on behav iour contra bonos 

mores. In t he Steel and O t h e r s case t he C o u r t was satisfied tha t b ind ing-

over o rde r s had been imposed af ter a f inding t h a t the app l i can t s h a d 

c o m m i t t e d a b r e a c h of t he peace , t he e l e m e n t s of which - accord ing to 

t he C o u r t ' s f indings - "were a d e q u a t e l y def ined by Engl ish law" (see t h e 

Steel and O t h e r s j u d g m e n t , p . 2739, § 75) . W h a t I do not ag r ee wi th is t h a t 

" the o r d e r by which the app l i can t s were bound over to k e e p the peace a n d 

not to behave contra bonos mores did not comply wi th t h e r e q u i r e m e n t of 

Art ic le 10 § 2 of t he Conven t i on t h a t it be p resc r ibed by law" (see 

p a r a g r a p h 41 of t he j u d g m e n t ) . 

T h e C o u r t , w h e n ana lys ing the "p resc r ibed by law" r e q u i r e m e n t o f 

Art ic le 10 § 2, has always r e i t e r a t e d t h a t " t he level of precis ion r e q u i r e d 

of t he d o m e s t i c legis la t ion - which c a n n o t in any case provide for every 

even tua l i ty - d e p e n d s to a cons ide rab le d e g r e e on t h e con t en t of t h e 
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i n s t r u m e n t cons ide red , t he f ie ld i t i s des igned to cover and the n u m b e r 

and s t a t u s of those to w h o m i t is add re s sed" . I t has po in ted out also tha t 

"it i s p r imar i ly for t he na t iona l au tho r i t i e s to i n t e r p r e t a n d apply d o m e s t i c 

law" (see t he C h o r h e r r v. Aus t r i a j u d g m e n t of 25 A u g u s t 1993, Series A 

no. 266-B, pp . 35-36, § 2 5 ) . 

On the basis of these e l e m e n t s of foreseeabi l i ty , I am of the opinion t h a t 

in the concre te c i r c u m s t a n c e s of t he case, t he app l i can t s should have 

known wha t kind of behav iour was contra bonos mores. It is t r u e t h a t the 

r e q u i r e m e n t i s b road ly defined, but t ak ing in to account t he n a t u r e of the 

d i s t u r b a n c e and the l imi ted n u m b e r of offenders , the ins t i tu t ion of 

b ind ing over to be of good behav iour imposed an u n m i s t a k a b l e obl igat ion 

on the app l i can t s , n a m e l y to ref ra in from any offensive a n d de l ibe ra t e 

ac t ion which could d i s t u r b t he lawfully o rgan i sed activity of o the r s 

e n g a g e d in fox h u n t i n g . In my view, the "keep the peace or be of good 

b e h a v i o u r " obl igat ion has to be i n t e r p r e t e d in the l ight of t he specific 

ant i-social behav iou r c o m m i t t e d by the app l i can t s . In this con tex t , I 

th ink t h a t t he b inding-over r e q u i r e m e n t was foreseeable a n d enab led the 

app l ican t s to a r ea sonab le e x t e n t to behave accordingly. 

On this basis , I t h ink t h a t t he in t e r f e rence wi th t he app l i c an t s ' r igh ts 

u n d e r Art ic le 10 § 2 not only served a l eg i t ima te a im bu t was also 

prescr ibed by law and necessa ry in a d e m o c r a t i c society. Consequen t ly , I 

find no b reach of Art ic le 10 of t he Conven t ion . 
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A . C o m p l a i n t d e c l a r e d a d m i s s i b l e 

38. T h e C o m m i s s i o n has dec l a r ed admiss ib le the app l i c an t s ' 

compla in t conce rn ing the i r b ind ing over. 

B. P o i n t a t i s s u e 

39. T h e issue to be d e t e r m i n e d in t he p re sen t case i s w h e t h e r t h e r e has 

been a violat ion of Art ic les 10 and 11 of the Conven t ion . 

C . A s r e g a r d s A r t i c l e s 1 0 a n d 1 1 o f t h e C o n v e n t i o n 

40. Art ic le 10 of t he Conven t ion provides , in so far as r e l evan t , as 

follows: 

" 1 . Everyone has the right to freedom of expression. This right shall include freedom 

to hold opinions and to receive and impart information and ideas without interference 

by public authority ... 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 

may be subject to such formalities, conditions, restrictions or penalties as are prescribed 

by law and are necessary in a democratic society ... for the prevention of disorder or 

crime, for the protection of health or morals, for the protection of the reputation or 

rights of others ... or for maintaining the authority and impartiality of the judiciary." 

4 1 . T h e C o m m i s s i o n no tes t h a t t he app l i can t s have m a d e no specific 

s e p a r a t e compla in t u n d e r Art ic le 11 of t he Conven t ion , a n d will cons ider 

the case by re fe rence to Art ic le 10 only. 

42. T h e app l i can t s unde r l i ne t h a t t he concept of behav iour contra bonos 

mores is pa r t i cu la r ly ill-defined, a n d t h a t it e n c o m p a s s e s behav iou r which is 

c r imina l in d o m e s t i c law, behav iour which is a civil t o r t , and also o t h e r 

behav iou r which is s imply d i sapproved of by t he m a g i s t r a t e s . T h e y no te 

t h a t t he Law C o m m i s s i o n cons ide red t h a t t he concept was incompa t ib l e 

with the Conven t i on . In Conven t i on t e r m s , the app l i can t s cons ider t h a t an 

o r d e r not to act contra bonos mores c a n n o t be cons ide red as be ing "presc r ibed 

by law" wi th in the m e a n i n g of Art ic le 10 § 2 as it does not s t a t e w h a t the 

subject of t he o rde r m a y or m a y not lawfully do, and so the formali ty , 

r es t r i c t ion or p e n a l t y i s not "p resc r ibed" . T h e y fu r the r cons ider t h a t the 

basis and p r o c e d u r e for m a k i n g such o rde r s a r e so u n c e r t a i n as not to 

qualify as " law". 

43 . T h e G o v e r n m e n t cons ider t h a t t h e concept of behav iou r contra 

bonos mores is "prescr ibed by law" wi th in the m e a n i n g of the case- law of 

the Conven t i on o r g a n s . In pa r t i cu l a r , i t i s bo th a d e q u a t e l y accessible and 

is f o r m u l a t e d wi th sufficient precis ion to enab le the ci t izen to r e g u l a t e his 

conduc t a n d to foresee wi th r e a s o n a b l e c e r t a i n t y t he c o n s e q u e n c e s of his 

ac t ions . T h e y point out t h a t from the case of Hughes v. Holley (see 
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p a r a g r a p h 23 of t he r e p o r t ) , i t is clear t h a t a pe r son is not gui l ty of conduc t 

contra bonos mores mere ly because it is conduct of which the ju s t i ce s 

subjectively d i sapprove . Applying the test in Hughes v. Holley, t hey add 

t h a t c o n t e m p o r a r y opinion i s unl ikely to r ega rd l eg i t ima te a n d peaceful 

express ion of ideas as be ing contra bonos mores, bu t t h a t conduc t which 

d i s rup t s t he lawful act ivi t ies of o the r s m a y well be r e g a r d e d by major i ty 

c o n t e m p o r a r y opinion as contra bonos mores. T h e b inding-over powers , t he 

G o v e r n m e n t con tend , a r e accessible to those who t ake t he o p p o r t u n i t y to 

receive legal advice on the subject . 

44. T h e fact t h a t a f inding of behav iour contra bonos mores is not a 

conviction for a c r imina l offence is, in the G o v e r n m e n t ' s submiss ion , 

i r re levant - t h e r e is no reason why lawful r es t r i c t ions u n d e r Art ic le 10 § 2 

should be c r imina l - and they refer to civil p roceed ings for d e f a m a t i o n , 

which a re necessary for t h e p ro tec t ion of t he r e p u t a t i o n of o the r s . 

45 . Finally, t h e G o v e r n m e n t note t h a t t he c la im t h a t the app l i can t s 

face sanc t ions for behav iour which is not unlawful in domes t i c law is not 

a c c u r a t e . T h e y note t h a t the app l i can t s could only e s t r e a t t he i r 

recognisances if t hey b r e a c h e d the b inding-over o rde r , which is a lawful 

o rde r by a c o m p e t e n t cour t which it is unlawful to b reach . T h e 

G o v e r n m e n t the re fo re s u b m i t t h a t the app l i can t s face no risk t h r o u g h 

exerc is ing the i r f reedom of express ion u n d e r Art ic le 10. R a t h e r , they 

face t h e risk of sanc t ions only if they behave in a way which is 

contra bonos mores a n d which m a y l eg i t ima te ly be cont ro l led u n d e r 

Art ic le 10 § 2. 

46. T h e C o m m i s s i o n no tes t h a t t he app l i can t s were e n g a g e d in a form 

of d e m o n s t r a t i o n aga ins t the P o r t m a n H u n t . T h e i r behav iou r consis ted in 

blowing a ho rn and s h o u t i n g a t hounds . P roceed ings were b r o u g h t aga ins t 

t h e m in t he course of which the app l i can t s were found to have behaved 

contra bonos mores, even t h o u g h t h e r e was no violence and no t h r e a t of 

violence. T h e y w e r e bound over to k e e p t h e peace and be of good 

behav iou r in the s u m of 100 pounds s t e r l ing for twelve m o n t h s . 

47. T h e C o m m i s s i o n recal ls t h a t f r eedom of express ion goes beyond 

m e r e speech (see Eu r . C o u r t H R , Vogt v . G e r m a n y j u d g m e n t of 

26 S e p t e m b e r 1995, Ser ies A no. 323, p. 23, § 44) , and cons iders t h a t the 

app l i c an t s ' behav iour was an express ion of the i r d i s a g r e e m e n t wi th the 

h u n t , and as such falls wi th in t he a m b i t of Ar t ic le 10. T h e C o m m i s s i o n 

finds t h a t t h e r e was a c lear i n t e r f e r ence wi th t he app l i c an t s ' f r eedom 

u n d e r Art ic le 10 of t he Conven t i on . 

48. T h e C o m m i s s i o n fu r the r recalls t ha t an in t e r f e rence is in b reach of 

Art ic le 10 of the Conven t i on unless i t was "p resc r ibed by law", p u r s u e d 

one or more of t he l eg i t ima te a ims set out in p a r a g r a p h 2 of Ar t ic le 10 

a n d was "necessa ry in a d e m o c r a t i c society" (see, for e x a m p l e , Eu r . 

C o u r t H R , C h o r h e r r v . A u s t r i a j u d g m e n t of 25 A u g u s t 1993, Ser ies A 

no. 266-B, p . 35, § 2 3 ) . 
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49. T h e C o m m i s s i o n recal ls t h a t i t has found the concept of b r e a c h of 

t he peace , t o g e t h e r wi th the assoc ia ted powers to bind over, to comply 

wi th t he r e q u i r e m e n t t h a t an in t e r f e rence be "p resc r ibed by law" (see 

Eur . C o u r t H R , Steel and O t h e r s v . t h e U n i t e d K i n g d o m j u d g m e n t o f 

23 S e p t e m b e r 1998, Reports of Judgments and Decisions 1998-VII). T h e 

C o m m i s s i o n cons idered t h a t b r e a c h of the peace could be as s imi la ted to 

a c r imina l offence. Whi ls t the binding-over powers a r e t h e s a m e in t he 

p r e s e n t case as in t h e case of S tee l and O t h e r s , t he concept of behav iour 

contra bonos mores is less precise t h a n the concept of b r e a c h of t he peace . In 

pa r t i cu l a r , t he app l i c an t s ' behav iour contra bonos mores was fu r the r r emoved 

from the f ie ld of publ ic -order issues: t he Crown C o u r t found t h a t t h e r e 

had b e e n no violence or t h r e a t s of violence, a n d t h e C o m m i s s i o n no tes 

t h a t t h e r e was no ind ica t ion t h a t t he app l i c an t s ' conduc t could have been 

the p r o x i m a t e cause of p rovoca t ion to a ha rmfu l act on the pa r t of o the r s . 

T h e app l i c an t s ' behav iour r a n c o u n t e r to n e i t h e r c r imina l nor civil law, 

a n d i t did not have t he e l e m e n t of h a r m or t h r e a t or fear of h a r m which 

is essen t ia l in b r e a c h of the peace cases . 

50. T h e C o m m i s s i o n recal ls t h a t t he t e r m "law" as used in a n u m b e r of 

C o n v e n t i o n provisions is a "concept which compr i ses w r i t t e n as well as 

u n w r i t t e n law and impl ies qua l i t a t ive r e q u i r e m e n t s , no tab ly those of 

accessibi l i ty a n d foreseeabi l i ty" (see Eu r . C o u r t MR, O R . v . t he U n i t e d 

K i n g d o m j u d g m e n t of 22 N o v e m b e r 1995, Series A no. 335-C, pp. 68-69, 

§ 3 3 ) . 

51 . T h e power of m a g i s t r a t e s to bind over for behav iour contra bonos 

mores goes back at leas t to t h e j u s t i c e s of the Peace Act 1361, a n d also has 

roo ts in c o m m o n law. T h e p a r t i e s accept as a c u r r e n t def ini t ion of the 

concept the s t a t e m e n t by the Divisional C o u r t in t he case of Hughes v. 

Holley (see p a r a g r a p h 23 of t he r epor t ) t ha t i t is "conduc t which has the 

p r o p e r t y of be ing w r o n g r a t h e r t h a n r ight in the j u d g m e n t of t he major i ty 

of c o n t e m p o r a r y fellow c i t izens" . T h e law is t hus accessible . 

52. T h e C o m m i s s i o n m u s t d e t e r m i n e w h e t h e r the " law" was 

" foreseeable" , t h a t is, w h e t h e r i t was fo rmu la t ed wi th sufficient precis ion 

to enab le a c i t izen to r e g u l a t e his conduc t : he m u s t be able - if need be 

wi th a p p r o p r i a t e advice - to foresee, to a d e g r e e tha t is r e a sonab l e in the 

c i r c u m s t a n c e s , t he consequences which a given act ion may en ta i l (see Eur . 

C o u r t H R , Sunday Times v. t he U n i t e d K i n g d o m (no. 1) j u d g m e n t of 

26 April 1979, Series A no. 30, p. 3 1 , § 49) . 

53 . As t he E u r o p e a n C o u r t o f H u m a n Righ t s has c o m m e n t e d in the 

con tex t of Art ic le 8 of t he Conven t ion , " t h e r e m u s t be a m e a s u r e of legal 

p ro t ec t ion in d o m e s t i c law aga ins t a r b i t r a r y in t e r f e rences by public 

a u t h o r i t i e s wi th t he r igh t s s a f egua rded by p a r a g r a p h 1 ..." (see 

Eur . C o u r t H R , Krus l in v. F rance j u d g m e n t of 24 Apri l 1990, Ser ies A 

no. 176-A, pp. 22-23, § 30, wi th re fe rence back to t he M a l o n e v. the 

U n i t e d K i n g d o m j u d g m e n t of 2 A u g u s t 1984, Series A no. 82, p. 32, § 67). 
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On t h e o t h e r h a n d , " the level o f precis ion r e q u i r e d of the d o m e s t i c 

legis la t ion - which canno t in any case provide for every even tua l i t y -

d e p e n d s to a cons iderab le d e g r e e on the con t en t of the i n s t r u m e n t 

cons ide red , the f ie ld i t i s des igned to cover a n d the n u m b e r and s t a t u s of 

those to w h o m i t is a d d r e s s e d " (see the G h o r h e r r j u d g m e n t ci ted above, 

pp . 35-36, § 25). 

54. T h e C o m m i s s i o n accepts t h a t publ ic -order offences have to be 

relat ively broadly def ined (see, for e x a m p l e , the above -men t ioned 

C h o r h e r r j u d g m e n t and , in the con tex t of t he c o m m o n - l a w concept of 

b r e a c h o f t he peace , t he Stee l a n d O t h e r s j u d g m e n t cited above) . T h e r e 

m u s t neve r the le s s be some object ive, def in ing f ea tu re of the factual 

e l e m e n t s of t he offence, as can be found in t he A u s t r i a n legis la t ion at 

issue in t he C h o r h e r r case w h e r e t he offence was of caus ing a b r e a c h of 

t h e peace by conduc t likely to cause a n n o y a n c e . T h e s a m e appl ies to 

b r e a c h of the peace a t c o m m o n law, which is m a d e out w h e r e h a r m is 

done or is likely to be done to a pe rson , or w h e r e a pe r son is in fear of 

be ing so h a r m e d , even if t he " h a r m " is likely to be as a resu l t of 

provocat ive behav iou r by t h e pe r son c h a r g e d (see t he a b o v e - m e n t i o n e d 

Steel and O t h e r s j u d g m e n t ) . 

55. T h e C o m m i s s i o n is s t ruck in t he p r e s e n t case by the absence of any 

judicial or s t a t u t o r y def in i t ion of w h a t i s "wrong r a t h e r t h a n r ight in t he 

j u d g m e n t of t he vast major i ty of c o n t e m p o r a r y fellow c i t izens" . T h e 

C o m m i s s i o n cons iders t h a t an i n t e r f e r ence wi th Art ic le 10 r igh t s m u s t 

be jus t i f ied by re fe rence to c r i t e r i a which a r e r e l a t e d objectively to the 

i m p u g n e d conduct or its effects, and not to undef ined views of wha t is 

" r i g h t " a n d "wrong" . T h e add i t ion of t he words "in the j u d g m e n t of the 

vas t major i ty of c o n t e m p o r a r y fellow c i t i zens" canno t , in the 

C o m m i s s i o n ' s opinion, affect t he posi t ion, as the words m e r e l y qualify 

t he words " r i g h t " o r "wrong" , w i thou t l end ing any objective e l e m e n t 

which could identify t he conduc t . T h e e x a m p l e of de f ama t ion , c i ted by 

t h e G o v e r n m e n t , i l lus t ra tes t he poin t . A s t a t e m e n t is d e f a m a t o r y if i t 

would lower a person ' s r e p u t a t i o n in t he eyes of r i g h t - m i n d e d people in 

society: t he def ini t ion refers not mere ly to " the eyes of r i gh t -minded 

people" , bu t also to the objective c r i t e r ion of the lower ing of a pe r son ' s 

r e p u t a t i o n . In add i t ion , a s t a t e m e n t will only be ac t ionab le as 

d e f a m a t o r y if i t is pub l i shed and if i t is u n t r u e , t h u s add ing two fu r the r 

factual e l e m e n t s to the defini t ion of " d e f a m a t i o n " (see Eur . C o u r t H R , 

Tols toy Miloslavsky v. the U n i t e d K i n g d o m j u d g m e n t of 13 J u l y 1995, 

Ser ies A no. 316-B, p. 66, §§ 21-22). 

56. In the absence of any ind ica t ion in t he case- law on behav iour contra 

bonos mores t h a t objective c r i t e r i a a r e used to es tab l i sh t h a t which is 

p roscr ibed and tha t which i s no t , the C o m m i s s i o n cons iders t h a t conduct 

contra bonos mores is so genera l ly def ined t h a t it is impossible to gauge in 

advance w h e t h e r conduc t is likely to fall wi th in t he ambi t of t he t e r m , 
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such t h a t t he requ is i t e p ro tec t ion from the risk of a r b i t r a r y in t e r f e rence is 

lacking. 

57. T h e in t e r f e r ence wi th the app l i c an t s ' f reedom of express ion in t he 

p r e s e n t case was not , t he re fo re , "p resc r ibed by law" wi th in the m e a n i n g of 

Art ic le 10 § 2 of the Conven t ion . 

Conclusion 

58. T h e C o m m i s s i o n concludes , by twenty-five votes to four, t h a t in the 

p re sen t case t h e r e has been a viola t ion of Art ic le 10 of the Conven t ion . 

M. DE SALVIA 

Sec re t a ry to t he C o m m i s s i o n 

S. T R E C H S E L 

Pres iden t of the C o m m i s s i o n 
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D I S S E N T I N G O P I N I O N O F M r M A R T Í N E Z 

(Translation) 

I r e g r e t t h a t I am u n a b l e to ag ree wi th t he major i ty of my e m i n e n t 

co l leagues . 

At no t i m e did t he facts as es tab l i shed in t he C o m m i s s i o n ' s r epo r t 

reveal conduct on t he app l i c an t s ' p a r t t h a t could be c o n s t r u e d as exerc ise 

of the i r f r eedom of express ion , wi th in the m e a n i n g of Art ic le 10 of the 

Conven t i on . 

T h e facts show (see p a r a g r a p h 18 of t he r epo r t ) t h a t the app l i can t s 

blew a h u n t i n g horn and shou ted to m a k e the a n i m a l s r u n away, wi th the 

a im of s a b o t a g i n g the h u n t . 

I accep t t h a t t he app l i can t s have expressed the i r opposi t ion to h u n t i n g ; 

bu t they did not res t r ic t t hemse lves to expres s ing the i r opinion, they took 

ac t ion a n d sp r ead pan ic a m o n g the an ima l s , wi th t he resul t t h a t one o f 

t h e m was killed. Last ly, far from i m p a r t i n g an idea, they took pa ins to 

obs t ruc t a lawful activity, h u n t i n g . 

For my p a r t , I cons ider tha t t he app l i can t s ' ac t ions in blowing the 

h u n t i n g horn a n d shou t ing wi th a view to d i s r u p t i n g t he h u n t went 

beyond what is p ro t ec t ed u n d e r the f reedom of express ion . T h e 

app l i can t s did not m a k e use of a r ight of the i r own bu t enc roached upon 

a r ight of o t h e r s , t h e h u n t s m e n . 

T h a t i n t e r f e rence wi th the r igh ts o f o t h e r s p reven t s me from 

cons ider ing the app l i can t s ' conduct from the s t a n d p o i n t of the i r f reedom 

of express ion . W h e n people pass from ideas to ac t ions , w h a t coun t s is the 

ac t ion in itself, not the mot ive for t ha t act ion. 

I t s eems to me t h a t for t he major i ty of the C o m m i s s i o n the mot iva t ion 

of an ac t ion t akes p r e c e d e n c e over its consequences . T h a t would be a t ru ly 

d a n g e r o u s if not in to le rab le p r e c e d e n t in a society governed by the ru le of 

law. If t h a t were t he case , s o m e o n e who has c o m m i t t e d a theft would 

p r e s u m a b l y not be p u n i s h e d in any way i f the idea t h a t he c o m m i t t e d the 

offence in o rde r to express his opposi t ion to p r iva te p r o p e r t y was t a k e n as 

the s t a r t ing -po in t . 

I canno t d i scern in t he relat ively minor sanc t ion imposed on the 

app l i can t s any in t e r f e rence wi th t he i r f r eedom of express ion . I cons ider , 

for my pa r t , t h a t th is was a m e r e express ion of t he a u t h o r i t y of t he S t a t e , 

which has a d u t y to p ro tec t a necessa ry o r d e r by r e s t r i c t i ng the app l i c an t s ' 

act ivi t ies wi th a view to p rese rv ing h u n t s m e n ' s r igh t s . W i t h o u t o r d e r 

t h e r e c a n be no S t a t e ; t h e r e would be a n a r c h y and chaos , but never t he 

ru le of law. 
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D I S S E N T I N G O P I N I O N O F M r G A U K U R J O R U N D S S O N , 

M r s T H U N E A N D M r C O N F O R T I 

U n f o r t u n a t e l y we have not b e e n able to ag ree wi th t he major i ty as we 

do not cons ide r t h a t t h e r e has b e e n a viola t ion of Art ic le 10 of t h e 

Conven t i on in the p re sen t case . 

We would, a l t h o u g h not wi thou t hes i t a t ion , accept the view of t he 

major i ty tha t t h e r e h a s b e e n an in te r fe rence wi th t h e app l i can t s ' 

f reedom of express ion which falls to be cons ide red u n d e r Ar t ic le 10 § 2. 

As r e g a r d s t he q u e s t i o n of jus t i f ica t ion , we accept t h a t t he a im of t he 

in t e r f e rence was one or m o r e of t he a ims l is ted in Art ic le 10 § 2, n a m e l y 

the p reven t ion of d i so rder , t he p ro tec t ion of t he r i gh t s of o t h e r s and, to 

the e x t e n t t h a t an o r d e r to e s t r e a t a r ecognisance would be a way of 

enforcing a cour t "o rde r" , the m a i n t e n a n c e of t he a u t h o r i t y of the 

jud ic ia ry . 

C o n c e r n i n g the ques t i on w h e t h e r t he b inding-over o rde r imposed on 

the app l i can t s was p resc r ibed by law, we have r e a c h e d a different 

conclusion from the major i ty of t he C o m m i s s i o n a n d accept t h a t this 

r e q u i r e m e n t is compl ied wi th in the p a r t i c u l a r c i r c u m s t a n c e s of the 

p r e s e n t case . 

We recall t h a t accord ing to Engl i sh law a m a g i s t r a t e can bind over for 

behav iour contra bonos mores w h e n a p e r s o n has shown "conduct which has 

the p r o p e r t y of be ing wrong r a t h e r t h a n r ight in the j u d g m e n t of the 

major i ty of c o n t e m p o r a r y fellow c i t izens" . A d m i t t e d l y this word ing is not 

very precise bu t , as s t a t e d in p a r a g r a p h 54 of t he r epo r t , publ ic -order 

offences have to be relat ively broadly def ined. H a v i n g r e g a r d to th is , we 

cons ider t h a t i t m u s t have b e e n r a t h e r foreseeable for the app l i can t s tha t 

the i r behav iour on t h a t p a r t i c u l a r day r i sked a r eac t ion on the p a r t of the 

a u t h o r i t i e s to s a fegua rd the i n t e r e s t s o f t he h u n t e r s in t he a r ea . T h e task 

of t he C o n v e n t i o n o rgans is not to assess na t iona l legis la t ion in abstracto, 

but to e x a m i n e t h e way i t has been appl ied in the individual case . W h e n 

do ing so, we conclude t h a t the r e q u i r e m e n t "p resc r ibed by law" has been 

compl ied wi th in the p a r t i c u l a r c i r c u m s t a n c e s of the p r e s e n t case . 

As r e g a r d s t he q u e s t i o n of p ropor t iona l i ty , we cons ider t h a t the 

p roceed ings b r o u g h t aga ins t t he app l i can t s , t o g e t h e r with the 

r e q u i r e m e n t to ag ree to the impos i t ion of a specific o r d e r not to b reach 

the peace a n d to be of good behav iour , we re not d i s p r o p o r t i o n a t e to the 

a im p u r s u e d hav ing r e g a r d to t he avai lable evidence conce rn ing the 

inc ident . 

Accordingly we have r e a c h e d the conclus ion t h a t t he app l i c an t s ' r ight 

to f reedom of express ion as p r o t e c t e d by Art ic le 10 of t he C o n v e n t i o n has 

not been v io la ted in the p r e s e n t case . 
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S O M M A I R E 1 

Sommation de bien se conduire à la suite d'un comportement contraire aux 
bonnes mœurs 

Article 10 

Liberté d'expression — Gêner la chasse au renard - Expression d'une opinion entravant des 

activités légales - Sommation de bien se conduire à la suite d'un comportement contraire aux 

bonnes mœurs - Restrictions préalables - Prévue par la loi - Prévisibilité - Précision de la 

définition de la notion de « comportement contraire aux bonnes mœurs » 

* 
* * 

Les requérants tentèrent de gêner une chasse au renard en sonnant du cor de 
chasse et en lançant des huées. Ils furent ensuite sommés de respecter l'ordre 
public et de bien se conduire pendant douze mois. Une sommation fait obligation 
à la personne visée de prendre l 'engagement, garanti par une somme d'argent, de 
respecter l'ordre public et de bien se conduire pendant une période déterminée. Si 
l'intéressé ne consent pas à prendre cet engagement, il peut être placé en 
détention. Les requérants firent appel devant la Crown Court, qui conclut qu'ils 
n'avaient commis aucune atteinte à l'ordre public et que leur comportement 
n'avait pas été susceptible d'en provoquer une. Cette juridiction jugea cependant 
qu'ils avaient commis des actions illégales et que leur comportement avait été 
contraire aux bonnes mœurs. On leur refusa l'assistance judiciaire pour former 
un pourvoi. 

Article 10 : les requérants ont protesté contre la chasse au renard en gênant des 
activités qu'ils désapprouvaient. Cela constitue l'expression d'une opinion, raison 
pour laquelle les mesures prises contre eux constituent une ingérence dans leur 
droit à la liberté d'expression. Quant à savoir si l'ingérence était prévue par la 
loi, et notamment si la loi satisfaisait à l'exigence de prévisibilité, la sommation 
avait exclusivement un effet pour l'avenir puisqu'elle ne présupposait pas un 
constat d'atteinte à l'ordre public. L'espèce diffère donc de l'affaire Steel et 
autres, où le fait que la sommation ait été prononcée après qu'un constat 
d'atteinte à l'ordre public eut été dressé signifie qu'il était suffisamment clair 
pour les requérants que la sommation se rapportait à d'autres atteintes 
similaires. En l'occurrence, la définition du comportement contraire aux bonnes 
mœurs, à savoir une conduite « considérée comme mauvaise plutôt que bonne 
par la majorité des concitoyens contemporains de l'intéressé », ne décrit 
absolument pas ce comportement mais se borne à le qualifier de « mauvais » aux 
yeux de la majorité des citoyens. On ne peut donc pas dire que les requérants 
devaient à l'évidence savoir ce qu'on leur ordonnait de ne pas faire ; la 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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sommation n'était donc pas « prévue par la loi ». Dans ces conditions, il n'y a pas 
lieu d'examiner les autres questions qui se posent sous l'angle de l'article 10. 
Conclusion : violation (seize voix contre une). 

Article 41 : la Cour alloue une certaine somme pour frais et dépens. 

Jurisprudence citée par la Cour 

Sunday Times c. Royaume-Uni (n° 2), arrêt du 26 novembre 1991, série A n" 217 
Chorherr c. Autriche, arrêt du 25 août 1993, série A n" 266-B 
Stallinger et Kuso c. Autriche, arrêt du 23 avril 1997, Recueil des arrêts et décisions 
1997-11 

Steel et autres c. Royaume-Uni, arrêt du 23 septembre 1998, Recueil 1998-VII 
Rekvényi c. Hongrie [GC], n" 25390/94, CEDH 1999-III 
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En l 'a f fa ire H a s hma n e t Har rup c . Royaume-Un i , 

La Cou r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i tuée , 

c o n f o r m é m e n t à l 'ar t icle 27 de la C o n v e n t i o n de s a u v e g a r d e des Droi t s 

de l ' H o m m e et des L iber tés f o n d a m e n t a l e s (« la Conven t i on »), telle 

q u ' a m e n d é e pa r le Protocole n" 11 ' , e t aux c lauses p e r t i n e n t e s de son 

r è g l e m e n t 2 , en une G r a n d e C h a m b r e composée des j u g e s don t l e n o m 

suit : 

M. L. YJILDHAM.R, président, 

M M C E . PALM, 

M M . A . PASTOR R I D R U E J O , 

G. BONELLO, 

P . K Ü R I S , 

R. T Ü R M E N , 

J . -P . C O S T A , 

M M " F . T U L K E N S , 

V . STRAZNICKÀ, 

M M . P . LORENZEN, 

M . FlSCHBACH, 

V . BUTKEVYCH, 

J . CASADEVALL, 

A . B . BAKA, 

R. M A R U S T E , 

M M ' ' S . BOTOUCHAROVA, 

Lord VLEED,juge ad hoc, 

ainsi q u e de M. P J . M A H O N E Y , greffier adjoint, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 23 j u i n et 27 octobre 

1999, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r pa r la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e (« la Commis s ion ») le 2 n o v e m b r e 1998, d a n s le délai 

de trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la 

Conven t i on . A son or ig ine se t rouve u n e r e q u ê t e (n° 25594/94) dir igée 

con t r e le R o y a u m e - U n i de G r a n d e - B r e t a g n e e t d ' I r l ande du Nord e t dont 

d e u x re s so r t i s san t s d e cet E t a t , M . J o s e p h H a s h m a n e t M""* W a n d a 

H a r r u p , ava ien t saisi la C o m m i s s i o n le 19 août 1994 en ve r tu de l 'ancien 

a r t ic le 25. Les r e q u é r a n t s sont r e p r é s e n t é s pa r M. J . Bate,solicitor exe rçan t 

à Wok ing . 

1-2. Note du greffe : entré en vigueur le 1" novembre 1998. 
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La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens ar t ic les 44 et 48 

ainsi q u ' à la déc l a r a t i on b r i t a n n i q u e r econna i s san t la ju r id ic t ion 

obl iga to i re de la C o u r (ancien ar t ic le 46) . Elle a pour objet d ' ob t en i r une 

décision sur le point de savoir si les faits de la cause révè len t un 

m a n q u e m e n t de l 'Eta t d é f e n d e u r aux ex igences de l 'ar t icle 10 de la 

Conven t i on . 

2. C o n f o r m é m e n t à l 'ar t icle 5 § 4 du Protocole n" 11, lu en combina i son 

avec les a r t ic les 100 § 1 et 24 § 6 du r è g l e m e n t , un collège de la G r a n d e 

C h a m b r e a décidé , le 20 j a n v i e r 1999, q u e l 'affaire sera i t e x a m i n é e p a r la 

G r a n d e C h a m b r e de l a C o u r . La G r a n d e C h a m b r e c o m p r e n a i t de plein 

droi t Sir Nicolas Bra t za , j u g e élu au t i t r e du R o y a u m e - U n i (ar t ic les 27 § 2 

de la Conven t i on et 24 § 4 du r è g l e m e n t ) , M. L. W i l d h a b e r , p ré s iden t de la 

C o u r , M" 1 ' E . P a l m , v ice -prés iden te de la C o u r , ainsi q u e M. J . -P . C o s t a e t 

M. M. F ischbach , v ice-prés idents de sect ion (ar t ic les 27 § 3 de la 

C o n v e n t i o n et 24 §§ 3 et 5 a) du r è g l e m e n t ) . O n t en o u t r e é té dés ignés 

pour c o m p l é t e r la G r a n d e C h a m b r e : M. A. P a s t o r Ridrue jo , M. G. 

Bonel lo , M. J . Makarczyk , M. P . Kûr i s , M. R. T u r m e n , M""' F . T u l k e n s , 

M m r V . S t râzn ickâ , M. P . Lo renzen , M. V . Butkevych, M. A.B. Baka , 

M. R. M a r u s t e et M""' S. Bo toucharova (ar t ic le 24 § 3 du r è g l e m e n t ) . 

U l t é r i e u r e m e n t , Sir Nicolas Bra t za , qu i avai t pa r t i c ipé à l ' examen de 

l 'affaire par la C o m m i s s i o n , s'est d é p o r t é de la G r a n d e C h a m b r e 

(ar t ic le 28 du r è g l e m e n t ) . Le 13 ma i 1999, le g o u v e r n e m e n t b r i t a n n i q u e 

(« le G o u v e r n e m e n t ») a dés igné Lord Reed pour s iéger en qua l i t é de 

j u g e ad hoc (ar t ic les 27 § 2 de la C o n v e n t i o n et 29 § 1 du r è g l e m e n t ) . 

M. J . Casadeva l l a pa r la su i te r e m p l a c é M. Makarczyk , e m p ê c h é 

(ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

3 . Ainsi q u ' e n avait décidé le p r é s iden t , u n e a u d i e n c e s'est dé rou lée en 

public le 23 j u i n 1999, au Pala is des Dro i t s de l ' H o m m e à S t r a sbou rg . 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . M. E A T O N , agent, 

M. 

M mes 

J. M O R R I S QC, Attorney General, 

R. S INGH, 

M . D E M E T R I O U , 

C . S T E W A R T , 

S . BRAMLEY , m in i s t è r e de l ' In t é r i eu r conseillers ; 

conseils, 

- pour les requérants 

M. P. C O D N E R , conseil. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M. C o d n c r et M. Morr i s . 
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E N F A I T 

I . LES C I R C O N S T A N C E S DE L 'ESPÈCE 

4. Le 3 m a r s 1993, les r e q u é r a n t s s o n n è r e n t du cor de chasse et 

l ancè ren t des huées afin de g ê n e r le d é r o u l e m e n t de la chasse de 

P o r t m a n . Les magistrales de G i l l i ngham furent saisis d ' une p l a in t e leur 

d e m a n d a n t de s o m m e r les r e q u é r a n t s de p r e n d r e l ' e n g a g e m e n t , assor t i 

ou non de g a r a n t i e s , de r e s p e c t e r l 'ordre public e t de bien se condu i r e , 

c o n f o r m é m e n t à la loi de 1361 su r les j u g e s de paix . 

5. Le 7 s e p t e m b r e 1993, les r e q u é r a n t s furent s o m m é s de r e spec t e r 

l 'ordre public e t de bien se condu i re p e n d a n t douze mois con t re 

cons igna t ion de la s o m m e de 100 livres s te r l ing . Ils f irent appe l devan t la 

Crown Court, qui e x a m i n a leur r ecour s le 22 avril 1994 à D o r c h e s t e r . 

6. La Crown Court, composée d ' un j u g e de c e t t e j u r id i c t ion et de deux 

magislrates, conclut que les r e q u é r a n t s n ' ava ien t c o m m i s a u c u n e a t t e i n t e à 

l 'o rdre public e t q u e leur c o m p o r t e m e n t n 'avai t pas é té suscept ib le d ' en 

p rovoque r u n e . Elle c o n s t a t a les faits su ivants : 

« a) Le 3 mars 1993, Edward Lycett Green, veneur de la chasse de Portman, aperçut 

[les requérants] aux environs du domaine de Ranston, et entendit le son d'un cor de 

chasse provenant de cette direction. Ensuite, vers 13 h 15, il vit la voiture [des 

requérants] sur la colline d'Iwerne et entendit à nouveau que l'on jouait du cor de 

chasse. A cette occasion, il entendit aussi [la seconde requérante] crier taïaut. 

Quelques chiens furent attirés vers [les requérants] et des chasseurs durent aller les 

récupérer. 

b) Vers 13 h 45, un chien isolé sortit du bois de Rolf en suivant la route de Higher 

Shaftesbury. Soudain, sans raison apparente, il traversa la route et se lit écraser par un 

camion roulant vers Blandl'ord Forum. 

c) Vers 15 h 45, [le premier requérant] déclara à un agent de police qu'il avait joué 

du cor de chasse, mais pas du tout à proximité de l'endroit où le chien avait été tué. Le 

policier confisqua le cor de chasse. 

d) La colline d'Iwerne se trouve à un mile environ de l'endroit où le chien a été tué ; 

au moment où celui-ci s'est fait écraser, il courait dans la direction opposée à celle de la 

chasse et de la colline d'Iwerne. 

e) Comme ils l'ont eux-mêmes reconnu, [les requérants] avaient l'habitude de 

saboter les parties de chasse. [Le premier requérant] admit avoir joué du cor de chasse 

et ]la seconde requérante] avoir hué les chiens. Ils cherchaient à détourner les chiens de 

la chasse pour les empêcher de tuer des renards. 

f) M. A. Downes, expert, nous a déclaré qu'ayant observé des parties de chasse 

depuis de nombreuses années, il a fréquemment vu des chiens quitter la meute et 

courir sur la route. A son avis, cela est aussi dangereux pour les chiens que pour les 

usagers de la route. » 
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7. Se fondant sur ces faits, la Crown Court fo rmula l 'avis su ivant : 

« a) Par leur comportement, [les requérants] ont délibérément cherché à gêner la 

partie de chasse de Portman et à faire en sorte que les chiens échappent au contrôle du 

veneur et des piqueurs. 

b) On voit par là que les [requérants] ont commis des actes illégaux et mis les chiens 

en danger. 

c) Il n'y a eu à cette occasion ni violence ni menaces de violence, en sorte que l'on ne 

saurait dire qu'il y a eu atteinte à l'ordre public ou risque d'une telle atteinte. 

d) [Les requérants] se livreraient de nouveau aux mêmes agissements sauf s'ils 

étaient sanctionnés par une sommation. 

c) Ee comportement [des requérants] était contraire aux bonnes moeurs. 

I) L'affaire se distingue de R. v. Howell [voir ci-dessous] dans la mesure où celle-ci se 

rapporte au pouvoir d'arrestation en cas d'atteinte à l'ordre public, qui ne peut être 

exercé que s'il y a eu violence ou risque immédiat de violence. 

g) Le pouvoir de sommer « de respecter l'ordre public et de bien se conduire » est 

plus étendu que celui d'arrestation et peut être exercé chaque fois qu'il est prouvé qu'il y 

a eu soit atteinte à l'ordre public soit comportement contraire aux bonnes mœurs, étant 

donné qu'une atteinte à l'ordre public est par définition contraire aux bonnes mœurs et 

que les termes « respecter l'ordre public » n'exigent rien de plus du défendeur que 

l'expression « bien se conduire ». » 

8. Le t r ibuna l a relevé que ni le r a p p o r t de la Law Commission 

(commiss ion de r é fo rme du droi t ) sur les s o m m a t i o n s ni la Conven t i on 

e u r o p é e n n e ne font p a r t i e du droi t i n t e r n e . 

9. Le j u g e de la Crown Court accepta de s o u m e t t r e un point de droi t à 

\aHigh Court. Le 5 août 1994, l 'assistance judic ia i re fut refusée pour ce renvoi 

et, le 19 s e p t e m b r e 1994, les r e q u é r a n t s furent débou tés de leurs recours . 

IL LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. A t t e i n t e à l 'ordre p u b l i c e t c o m p o r t e m e n t c o n t r a i r e a u x 

b o n n e s m œ u r s 

10. L ' a t t e i n t e à l 'o rdre public (breach of the peace), qui n 'es t pas u n e 

infract ion péna le (R. v. County ojLondon Quarter Sessions Appeals Commitlee, 

ex parte Metropolitan Police Commissioner, King's Bench Reports 1948, vol. 1, 

p. 670) , est définie pa r la common law depu i s des t e m p s anc iens . 

C e p e n d a n t , c o m m e Lord Justice W a t k i n s l'a fait r e m a r q u e r en j a n v i e r 

1981 en p r o n o n ç a n t la décis ion de la C o u r d ' appe l d a n s l 'affaire 

R. v. Howell (Queen's Bench Reports 1982, vol. 1, p. 416) : 

« On n'a que très rarement formulé une définition complète de la notion d'atteinte à 

l'ordre public (...) » (p. 426) 

Il poursuivi t : 

« Osons dire qu'il est probable que se produira une atteinte à l'ordre public si une 

personne ou, en sa présence, ses biens, subissent un préjudice ou sont susceptibles d'en 

file:///aHigh
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subir un ou si une personne redoute une telle éventualité en raison d'une agression, 

d'une rixe, d'une émeute, d'une réunion illégale ou d'un autre trouble. » (p. 427) 

11. D a n s u n e affaire t r a i t é e u l t é r i e u r e m e n t p a r la Divisional Court (Percy 

v.DirectorojPublicProsecutions,WeeklyLawReports 1995,vol. l , p . 1382) , l e juge 

Coll ins s 'est inspi ré de l 'affaire Howell, d é c l a r a n t qu ' i l ne peu t y avoir 

a t t e i n t e à l 'ordre publ ic s'il n 'y a pas eu a u p a r a v a n t r i sque de violence. Il 

n 'es t toutefois pas ind i spensab le q u e la violence soit p e r p é t r é e p a r le 

d é f e n d e u r dès lors qu ' i l est é tabl i q u e la conséquence na tu r e l l e de son 

c o m p o r t e m e n t sera i t de p rovoque r la violence chez a u t r u i : 

« Il n'est pas nécessaire que le comportement en question constitue en lui-même un 

trouble de l'ordre public ou une infraction pénale. Il suffit que, s'il persiste, sa 

conséquence naturelle soit d'inciter autrui à la violence, d'où un danger réel de 

provoquer une atteinte à l'ordre public. » (p. 1392) 

12. D a n s l 'affaire Nicol and Selvanayagam v. Director oj Public Prosecutions 

{Justice of the Peace Reports 1996, vol. 160, p. \bb), Lord Justice S imon Brown a 

déc la ré : 

« (...) le tribunal ne conclurait certainement pas qu'fune atteinte à l'ordre public] est 

établie si les éventuels actes de violence susceptibles d'avoir été provoqués chez autrui 

n'étaient pas seulement illégaux mais totalement disproportionnés, ce qui serait 

naturellement le cas si le comportement du défendeur était non seulement légal mais 

n'entraînait aucune ingérence dans les droits d'autrui et, à plus forte raison, si le 

défendeur exerçait correctement ses droits fondamentaux, que ce soit le droit de se 

réunir, de manifester ou de s'exprimer librement. » (p. 163) 

13. Un c o m p o r t e m e n t con t r a i r e aux bonnes m œ u r s est décr i t c o m m e 

u n e « condu i t e ayan t pour c a r a c t é r i s t i q u e d ' ê t r e cons idé rée c o m m e 

mauva i s e p lu tô t q u e bonne pa r la major i t é des conci toyens 

c o n t e m p o r a i n s de l ' in té ressé » (Lord Justice Glidewell d a n s l 'affaire 

Hughes v. Holley, Criminal Appeat'Reports 1988, vol. 86, p. 130). 

14. En l 'affaire R. v. Sandbach, ex parte Williams (King's Bench Reports 

1935, vol. 2, p. 192), la Divisional Court a dé sapp rouvé le point de vue 

selon lequel on ne peu t s o m m e r q u e l q u ' u n de bien se condu i r e lorsqu' i l 

n 'y a a u c u n e ra ison de r e d o u t e r u n e a t t e i n t e à l ' o rdre publ ic . C o m m e 

pour la s o m m a t i o n de r e spec t e r l 'o rdre publ ic , i l doit y avoir m a t i è r e à 

c r a i n d r e que se r ep rodu i se la condu i t e i nc r iminée p o u r pouvoir é m e t t r e 

u n e s o m m a t i o n de bien se condu i re . 

B. S o m m a t i o n (binding over) 

15. Le pouvoir de « s o m m a t i o n » des magistrates se fonde sur la loi de 

1980 sur les magistrates (« la loi de 1980 »), sur la common law et sur la loi de 

1361 sur les j u g e s de paix (« la loi de 1361 »). 

U n e s o m m a t i o n fait obl igat ion à la p e r s o n n e visée de p r e n d r e un 

« e n g a g e m e n t » (une p r o m e s s e ou u n e l e t t r e de gage , g a r a n t i e p a r une 
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s o m m e d ' a r g e n t fixée pa r le t r ibuna l ) de r e s p e c t e r l 'ordre publ ic ou de 

bien se condu i re p e n d a n t une pér iode d é t e r m i n é e . S i l ' i n té ressé ne 

consen t pas à p r e n d r e cet e n g a g e m e n t , le t r i buna l peu t o r d o n n e r son 

p l a c e m e n t en d é t e n t i o n , pour six mois au m a x i m u m en cas de 

s o m m a t i o n émise en v e r t u de la loi de 1980 ou p o u r u n e d u r é e i l l imitée 

en cas de s o m m a t i o n émise en ve r tu de la loi de 1361 ou de la common law. 

Si l ' in té ressé accep te de s ' engage r de la so r te mais por te a t t e i n t e à l 'ordre 

publ ic d a n s le déla i fixé, i l pe rd la s o m m e cons ignée . U n e s o m m a t i o n ne 

cons t i tue pas une c o n d a m n a t i o n péna le (R. v. County of London Quarter 

Sessions, ex parte Metropolitan Police Commissioner, King's Bench Reports 1948, 

vol. l , p . 670). 

/. Sommation en vertu de la loi de 1980 sur les M a g i s t r a t e s ' C o u r t s 

16. L 'ar t ic le 115 de la loi de 1980 est ainsi libellé : 

« 1 ) Le pouvoir d'une magistrates' court, saisie d'une plainte, de sommer une personne 

de prendre l'engagement, assorti ou non de garanties, de respecter l'ordre public ou de 

bien se conduire envers le plaignant s'exerce par voie d'ordonnance sur plainle. 

(...) 

S) Toute personne à qui une magistrates' court ordonne en vertu du paragraphe 1 de 

prendre l'engagement, assorti ou non de garanties, de respecter l'ordre public ou de bien 

se conduire, et qui refuse d'obéir à cette ordonnance peut être mise en détention pour 

une période de six mois maximum, à moins qu'elle n'accepte dans l'intervalle de se 

conformer à l'ordonnance. » 

2. Sommation en vertu de la c o m m o n law et de la loi de 1361 sur les juges de 

paix 

17. O u t r e la p r o c é d u r e légale déc r i t e c i-dessus, les magistrates ont 

c o m p é t e n c e p o u r é m e t t r e des s o m m a t i o n s en ve r tu de la common law e t 

de la loi de 1361. En ve r tu de ces pouvoirs , ils peuven t , à n ' i m p o r t e que l 

s t ade de la p r o c é d u r e , é m e t t r e u n e s o m m a t i o n à l ' encont re de tou t 

pa r t i c ipan t à l ' ins tance s'ils cons idè ren t q u e la condu i t e de l ' in té ressé est 

de n a t u r e à p o r t e r a t t e i n t e à l 'o rdre publ ic , ou q u e son c o m p o r t e m e n t est 

con t r a i r e aux bonnes m œ u r s . Les j u g e s ne peuven t assor t i r une 

s o m m a t i o n de condi t ions pa r t i cu l i è re s (affaire Ayu, Criminal Appeal 

Reports 1959, vol. 43 , p. 31 , affaire Goodlad v. Chief Constable of South 

Yorkshire, Criminal Law Review 1979, p. 51) . 

3. Recours 

18. L ' o r d o n n a n c e d ' une magistrates' court en jo ignan t à u n e p e r s o n n e de 

p r e n d r e l ' e n g a g e m e n t de r e s p e c t e r l ' o rdre publ ic ou de bien se condu i re 
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peu t faire l 'objet d ' un recours devan t la High Court ou la Crown Court. 

L ' e x a m e n de la High Court se l imi te à des ques t i ons de droi t , qui lui sont 

exposées sous la forme d ' un renvoi sur poin ts de droi t (by way of case stated). 

C o n f o r m é m e n t à l 'ar t ic le 1 de la loi de 1956 sur les r ecours con t r e les 

s o m m a t i o n s p rononcées pa r les magistrates' courts (Magistrates' Courts 

(Appeals from Binding Over Orders) Act 1956), un r ecour s po r t é devan t la 

Crown Court e n t r a î n e un nouvel e x a m e n de l 'affaire en fait et en droi t . 

4. Le rapport de la Law C o m m i s s i o n sur les sommations 

19. En réponse à une d e m a n d e du m i n i s t r e de la J u s t i c e l ' invi tant à 

e x a m i n e r le pouvoir de s o m m a t i o n , la Law Commission ( o rgane légal 

c h a r g é de la r é fo rme du droi t en A n g l e t e r r e et au pays de Galles) a 

publié en février 1994 son r appor t in t i tu lé « Binding Over » 

(« S o m m a t i o n s ») d a n s lequel elle déc la re ceci : 

« 4.34 Nous considérons qu'il est contraire aux principes élémentaires de la justice 

naturelle d'invoquer les notions de comportement contraire aux bonnes mœurs et 

d'atteinte à l'ordre public pour justifier le prononcé d'une sommation. Cela vaut de 

manière certaine pour la première notion et très défendable pour la seconde. Une 

sommation enjoignant à une personne de bien se conduire s'exprime en termes 

tellement généraux qu'elle ne donne pas suffisamment d'indications à la personne 

ainsi sommée quant au type de conduite dont elle doit s'abstenir afin de ne pas 

s'exposer à des sanctions (...) 

(...) 

6.27 Nous sommes convaincus qu'il existe d'importantes objections de principe 

au maintien du pouvoir de sommer une personne de respecter l'ordre public ou de bien 

se conduire. En résumé, ces objections tiennent à l'imprécision de la définition de la 

conduite pouvant donner lieu à une sommation ; au caractère trop vague, et donc 

potentiellement oppressif, des sommations qui sont prononcées ; à l'anomalie que 

constitue le pouvoir d'emprisonner une personne pour insoumission à une sommation ; 

au fait que les ordonnances restreignant la liberté d'une personne peuvent être rendues 

en dehors des règles du droit pénal régissant la charge de la preuve ou, du reste, en 

dehors de toute règle clairement définie ; et au fait que les témoins, plaignants ou 

même accusés relaxés, peuvent faire l'objet d'une sommation sans être informés au 

préalable de façon adéquate des charges ou des plaintes formulées à leur encontre. » 

(Rapport de la Law Commission n" 222) 

La Law Commission a donc r e c o m m a n d é de s u p p r i m e r le pouvoir 

d ' é m e t t r e des s o m m a t i o n s . 

P R O C É D U R E D E V A N T L A C O M M I S S I O N 

20. Les r e q u é r a n t s ont saisi la C o m m i s s i o n le 19 aoû t 1994. Ils 

a l l égua ien t des violat ions des ar t ic les 5, 10 et 11 de la Conven t ion . 
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21 . La C o m m i s s i o n a r e t e n u la r e q u ê t e (n" 25594/94) en p a r t i e le 

26 j u i n 1996. D a n s son r a p p o r t du 6 ju i l l e t 1998 (anc ien a r t ic le 31 de la 

C o n v e n t i o n ) , elle conclut qu ' i l y a eu violat ion de l 'ar t icle 10 de la 

C o n v e n t i o n (vingt-cinq voix con t r e q u a t r e ) . Le t ex t e in t ég ra l de son avis 

e t des deux opinions d i s s iden tes don t i l s ' a ccompagne figure en a n n e x e au 

p r é s e n t a r r ê t . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

22. Le G o u v e r n e m e n t d e m a n d e à la C o u r de conclure q u e les faits de 

la cause ne révè len t a u c u n e m é c o n n a i s s a n c e de la Conven t ion . Les 

r e q u é r a n t s la p r i en t de c o n s t a t e r u n e viola t ion de l 'ar t icle 10 de la 

C o n v e n t i o n et de leur a l louer des frais e t d é p e n s . 

E N D R O I T 

I . SUR L 'OBJET DU LITIGE 

23. D e v a n t la C o m m i s s i o n , les r e q u é r a n t s ont soulevé un grief sur le 

t e r r a i n de l 'ar t icle 11 de la Conven t i on ( p a r a g r a p h e 20 c i -dessus) . 

24. Ils n 'on t pas m a i n t e n u ce t t e do léance devan t la Cour , qui 

n ' ape rço i t a u c u n e ra ison de l ' e x a m i n e r d'office (voir, pa r e x e m p l e , l ' a r rê t 

S ta l l inger et Kuso c. Au t r i che du 23 avril 1997, Recueil des arrêts et décisions 

1997-11, p. 680, § 52). 

IL SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 10 DE LA C O N ­

V E N T I O N 

25. Les in té ressés a l l èguen t u n e viola t ion de l 'ar t icle 10 de la 

Conven t i on . Ils s o u t i e n n e n t en pa r t i cu l i e r q u e le cons ta t selon leque l ils 

se sont c o m p o r t é s de m a n i è r e c o n t r a i r e aux bonnes m œ u r s e t la 

s o m m a t i o n r e n d u e en conséquence s ' ana lysen t en u n e i ngé rence d a n s les 

dro i t s que leur g a r a n t i t l 'ar t ic le 10, i ngé rence qui n ' é t a i t pas « p révue pa r 

la loi » au sens de ce t t e d isposi t ion. Les pas sages p e r t i n e n t s de celle-ci sont 

ainsi l ibellés : 

« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 

d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées 

sans qu'il puisse y avoir ingérence d'autorités publiques et sans considération de 

frontière. (...) 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

constituent des mesures nécessaires, dans une société démocratique, (...) à la défense de 
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l'ordre et à la prévention du crime (...) [ou] à la protection de la réputation ou des droits 

d'autrui (...) » 

26. La C o u r doit r e c h e r c h e r s i l 'affaire révèle u n e i ngé rence dans le 

droi t des r e q u é r a n t s à la l iber té d ' express ion et, d a n s l 'aff i rmative, si ce t t e 

ingé rence é ta i t « p révue p a r la loi », poursuiva i t un bu t l ég i t ime et é ta i t 

« nécessa i re d a n s u n e société d é m o c r a t i q u e » au sens de l 'ar t icle 10 § 2. 

A. E x i s t e n c e d ' u n e i n g é r e n c e d a n s le d r o i t d e s r e q u é r a n t s à la 
l i b e r t é d ' e x p r e s s i o n 

27. Les r e q u é r a n t s , des « s a b o t e u r s de p a r t i e s de chasse », ont gêné le 

d é r o u l e m e n t de la chasse de P o r t m a n le 3 m a r s 1993. A l ' issue d 'une 

p r o c é d u r e d i r igée con t re eux, ils furent s o m m é s de r e spec t e r l 'ordre 

public e t de b ien se condu i r e p e n d a n t douze mois con t re cons igna t ion 

d ' u n e s o m m e de 100 livres s te r l ing . 

28. La C o u r rappel le que des poursui tes furent engagées cont re les 

intéressés parce qu'i ls avaient manifesté cont re la chasse au r ena rd en 

gênan t le dé rou l emen t d 'une par t ie de chasse. Ce r t e s , ce faisant, ils ont 

pe r tu rbé les activités qu'i ls réprouvaien t , mais la C o u r es t ime néanmoins 

qu'i l s 'agissait là de l 'expression d'opinions au sens de l 'article 10 (voir, par 

exemple , l 'arrêt Steel et au t r e s c. Royaume-Uni du 23 s e p t e m b r e 1998, 

Recueil 1998-VLI, p. 2742, § 92). Les mesures prises cont re les r equé ran t s 

s 'analysent , dès lors, en une ingérence dans leur droit à la l iberté d 'expression. 

B. L ' i n g é r e n c e é t a i t - e l l e « p r é v u e par la lo i » ? 

29. Selon le G o u v e r n e m e n t , les concepts d ' a t t e i n t e à l 'ordre public et de 

c o m p o r t e m e n t con t r a i r e aux bonnes m œ u r s sont su f f i samment précis e t 

sûrs p o u r q u e les res t r i c t ions suscept ib les de t ouche r la l iber té 

d ' express ion soient « p révues p a r la loi », c o m m e l 'exige l 'ar t icle 10 § 2. 

C o n c e r n a n t en pa r t i cu l i e r l a not ion de c o m p o r t e m e n t con t r a i r e aux 

bonnes m œ u r s , l e G o u v e r n e m e n t a d m e t q u e l e pouvoir de s o m m e r une 

p e r s o n n e de bien se condu i r e est défini de m a n i è r e la rge , ma i s i l affirme 

q u e cela est nécessa i re pour exe rce r ce pouvoir e t suffisant p o u r sat isfaire 

aux ex igences de la Conven t ion . I l sou t i en t q u e c e t t e c o m p é t e n c e confère 

a u x magistrales un out i l p réc ieux p o u r r égu le r les c o m p o r t e m e n t s asociaux 

suscept ib les de d é g é n é r e r en infract ions péna les . I l no te aussi q u e la por tée 

de la déf ini t ion facilite l ' admin i s t r a t i on de la jus t i ce car les n o r m e s sociales 

évoluent tout c o m m e la pe r cep t i on qu ' on t les gens de ce qu ' e s t u n e condu i t e 

accep tab le . Le G o u v e r n e m e n t d é s a p p r o u v e la conclusion de la Commis s ion 

selon laque l le a u c u n é l é m e n t objectif ne p e r m e t à un c i toyen de rég ler sa 

condu i t e , en s ' appuyan t sur l 'affaire C h o r h e r r , où la C o u r a conclu que 

l ' infract ion a d m i n i s t r a t i v e d ' a t t e i n t e à « l 'o rdre public pa r un c o m p o r t e -
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m e n t de n a t u r e à cause r le scanda le » relevai t b ien du c h a m p d 'app l ica t ion 

du c r i t è re « p révue pa r la loi » ( a r r ê t C h o r h e r r c. Au t r i che du 25 aoû t 1993, 

série A n" 266-B, pp. 35-36, § 25). Il renvoie é g a l e m e n t à deux tes t s 

app l iqués en droi t angla is : celui cons i s t an t à r e c h e r c h e r si une p e r s o n n e a 

agi de m a n i è r e « m a l h o n n ê t e » aux fins des lois de 1968 et 1978 su r le vol, 

qu i co r re spond aux c r i t è res app l iqués par les gens r a i sonnab le s e t h o n n ê t e s 

(R. v. Ghosh, Queen's Bench Reports 1982, p. 1053) et celui p e r m e t t a n t de 

d é t e r m i n e r si une publ ica t ion est d i f famato i re , c 'es t -à-dire si la 

d é c l a r a t i o n en cause e n t a c h e r a i t l a r é p u t a t i o n d ' une p e r s o n n e aux yeux 

des ci toyens bien p e n s a n t s . Enfin, le G o u v e r n e m e n t sou t ien t q u e , eu éga rd 

a u x faits de la cause , les r e q u é r a n t s a u r a i e n t dû savoir que leur 

c o m p o r t e m e n t é ta i t con t r a i r e aux bonnes m œ u r s e t ce qu ' i l convenai t de 

faire pour évi ter à l 'avenir de se condu i re de la so r t e . En effet, ils ava ien t agi 

d a n s le but de g ê n e r les ac t iv i tés licites d ' a u t r u i e t n ' a u r a i e n t pas dû n o u r r i r 

le m o i n d r e d o u t e q u a n t au c a r a c t è r e illégal de leur c o m p o r t e m e n t , qu ' i l 

convena i t donc de ne pas r e p r o d u i r e . Le G o u v e r n e m e n t rappe l le que la 

C o u r e x a m i n e l 'affaire don t elle est saisie e t non la compat ib i l i t é d a n s 

l ' abs t ra i t du droi t i n t e r n e avec la Conven t ion . 

30. Les r e q u é r a n t s , s ' appuyan t sur le r a p p o r t de la C o m m i s s i o n et 

celui de la Law Commission ( p a r a g r a p h e 19 c i -dessus) , e s t i m e n t q u e la 

légis la t ion re la t ive à la condu i t e con t r a i r e aux bonnes m œ u r s ne satisfait 

p a s a u x exigences de l 'ar t icle 10 § 2 car elle ne con t ien t pas de c r i t è res 

objectifs suff isants . Ils cons idè ren t de plus q u ' u n e s o m m a t i o n de 

s ' abs ten i r de t ou t e condu i t e c o n t r a i r e aux bonnes m œ u r s ne s au ra i t ê t r e 

« p révue p a r la loi » puisqu 'e l le n ' i nd ique pas à la p e r s o n n e s o m m é e de la 

so r te ce q u e celle-ci peu t l é g a l e m e n t faire ou ne pas faire. 

3 1 . La C o u r rappe l le q u e l 'une des ex igences décou lan t de l ' express ion 

« p révue p a r la loi » est la prévis ibi l i té . On ne p e u t donc cons idé re r 

c o m m e « u n e loi » q u ' u n e n o r m e énoncée avec assez de précis ion pour 

p e r m e t t r e au ci toyen de r ég le r sa condu i t e . P a r a i l leurs l a c e r t i t u d e , b ien 

que h a u t e m e n t souha i t ab l e , s ' a ccompagne parfois d ' u n e r igidi té 

excessive ; or le droi t doit savoir s ' a d a p t e r aux c h a n g e m e n t s de s i tua t ion . 

Le niveau de précis ion de la légis lat ion i n t e r n e - qu i ne peu t en a u c u n cas 

prévoir t ou t e s les hypothèses - d é p e n d d a n s u n e la rge m e s u r e du c o n t e n u 

de l ' i n s t r u m e n t en ques t ion , du d o m a i n e qu ' i l est censé couvr i r e t du 

n o m b r e et du s t a t u t de ceux à qui il est ad re s sé (voir en g é n é r a l à cet 

é g a r d l ' a r rê t Rekvényi c. Hongrie [ G C ] , n n 25390/94, § 34, C E D H 1999-III). 

32. La C o u r réaff i rme en o u t r e q u e des res t r i c t ions p réa l ab le s à la 

l iber té d ' express ion appe l l en t de la pa r t de la C o u r l ' e x a m e n le plus 

sc rupu leux (voir à cet é g a r d l ' a r rê t Sunday Times c. R o y a u m e - U n i (n" 2) 

du 26 n o v e m b r e 1991, sér ie A n" 217, pp . 29-30, § 51) . 

33 . La C o u r a déjà e x a m i n é la ques t i on de la « légal i té », sous l 'angle 

de l 'ar t icle 5 de la C o n v e n t i o n , des s o m m a t i o n s de r e spec t e r l 'ordre public 

e t de bien se condu i r e ( a r r ê t Steel e t a u t r e s p réc i t é , pp . 2738-2740, §§ 7 1 -
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77). D a n s ce t t e affaire, la C o u r a j u g é q u e le droi t angla is définissait de 

m a n i è r e a d é q u a t e les é l é m e n t s const i tu t i fs de l ' infract ion d ' a t t e i n t e à 

l 'ordre public (ibidem, p. 2739, § 75). 

34. La C o u r a auss i r e c h e r c h é s i les s o m m a t i o n s ava ien t é té d a n s ce t t e 

affaire assez préc ises pour pouvoir ê t r e qual if iées d'« o r d o n n a n c e [s] 

r e n d u e [s] pa r un t r i buna l » au sens de l 'ar t ic le 5 § 1 b) de la Conven t ion . 

Elle c o n s t a t e au p a r a g r a p h e 76 de l ' a r rê t q u e : 

« (...) les termes en étaient plutôt vagues et généraux ; l'expression « bien se 

conduire » était particulièrement imprécise et ne donnait guère d'indications à la 

personne ainsi sommée quant au type de conduite qui contreviendrait à l'injonction. 

Toutefois, la sommation a été émise à l'encontre de chacune de ces requérantes alors 

qu'on avait constaté dans son chef une atteinte à l'ordre public. Eu égard à l'ensemble 

des circonstances, la Cour a la conviction que, dans ce contexte, il était suffisamment 

clair que l'on invitait les requérantes à accepter de s'abstenir de nouvelles atteintes 

analogues à l'ordre public pendant les douze mois qui allaient suivre. » 

La C o u r a é g a l e m e n t no té q u e l 'ar t ic le 10 § 2 veut q u ' u n e ingé rence 

dans l 'exercice de la l iber té d ' express ion soit « p révue p a r la loi » au 

m ê m e t i t r e que l 'ar t icle 5 § 1 exige q u e tou t e pr iva t ion de l iber té soit 

« régu l iè re » (ibidem, p. 2742, § 94) . 

35. L 'espèce se ca r ac t é r i s e p a r le fait qu ' e l l e po r t e sur u n e a t t e i n t e à la 

l iber té d ' express ion qui ne revêt pas la fo rme d ' une « sanc t ion » ou d ' une 

pun i t ion f r appan t un ce r t a in type de c o m p o r t e m e n t , ma i s celle d 'une 

s o m m a t i o n en jo ignan t aux r e q u é r a n t s de r e spec t e r l ' o rdre public ou de 

s ' abs ten i r de t ou t e condu i t e con t r a i r e aux bonnes m œ u r s à l 'avenir . En 

l ' occur rence , la s o m m a t i o n n ' a donc p rodu i t ses effets q u e d a n s le futur . 

Elle n ' ex igea i t pas de c o n s t a t e r qu ' i l y avait eu a u p a r a v a n t u n e a t t e i n t e à 

l 'ordre publ ic . L 'espèce diffère donc de l 'affaire Steel et a u t r e s , où les 

p r o c é d u r e s e n g a g é e s con t r e les p r e m i è r e e t d e u x i è m e r e q u é r a n t e s se 

r a p p o r t a i e n t à des a t t e i n t e s à l ' o rdre publ ic dont il a u l t é r i e u r e m e n t é té 

c o n s t a t é qu 'e l les ava ien t b ien é té commises . 

36. La C o u r doit r e c h e r c h e r s i la no t ion de condu i t e con t r a i r e aux 

bonnes m œ u r s est définie c o m m e il convient aux fins de l 'ar t icle 10 § 2 

de la Conven t i on . 

37. Elle r appe l l e en p r e m i e r lieu avoir cons idé ré , d a n s son a r r ê t Steel 

et a u t r e s , q u e l ' express ion « bien se condu i r e » « é ta i t p a r t i c u l i è r e m e n t 

impréc i se e t ne d o n n a i t g u è r e d ' ind ica t ions à la p e r s o n n e a ins i s o m m é e 

q u a n t au type de condu i t e qui con t r ev i end ra i t à l ' injonct ion » (ibidem, 

pp . 2739-2740, § 76). Ces cons idé ra t ions va len t é g a l e m e n t en l ' espèce , où 

les r e q u é r a n t s n 'on t pas é té accusés d ' une infract ion péna l e et où i l a é té 

j u g é qu ' i ls n ' ava ien t pas t roub lé l 'o rdre publ ic . 

38. Elle relève en d e u x i è m e lieu q u ' u n c o m p o r t e m e n t c o n t r a i r e aux 

bonnes m œ u r s est défini c o m m e u n e « condu i t e ayan t p o u r ca rac t é r i s ­

t ique d ' ê t r e cons idérée c o m m e mauva i s e p lu tô t que bonne pa r l a g r a n d e 

ma jo r i t é des conci toyens c o n t e m p o r a i n s de l ' in té ressé » ( p a r a g r a p h e 13 ci-
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dessus ) . Elle ne saura i t d i re avec le G o u v e r n e m e n t q u e ce t t e déf ini t ion 

con t i en t le m ê m e é l é m e n t objectif que celle du c o m p o r t e m e n t « de n a t u r e 

à cause r le s canda le » en j e u d a n s l 'affaire C h o r h e r r ( p a r a g r a p h e 29 ci-

dessus ) . La C o u r e s t ime q u e la ques t ion de savoir s i un c o m p o r t e m e n t est 

« de n a t u r e à cause r le scanda le » touche à l 'essence m ê m e du 

c o m p o r t e m e n t in t e rd i t : i l s 'agit d ' u n e condu i t e don t la conséquence 

prévisible est qu 'e l l e scanda l i se ra a u t r u i . De m ê m e , la déf ini t ion de 

l ' a t t e in t e à l ' o rd re publ ic énoncée d a n s l 'affaire Percy v. Director of Public 

Prosecutions ( p a r a g r a p h e 11 ci-dessus) - à savoir n o t a m m e n t un compor ­

t e m e n t don t la conséquence n a t u r e l l e est d ' inc i te r a u t r u i à la violence -

décr i t auss i une condu i t e en faisant r é fé rence aux effets qu 'e l l e p rodu i t . En 

r e v a n c h e , d i re d ' u n e condu i t e qu 'e l le a « pour c a r a c t é r i s t i q u e d ' ê t r e 

cons idérée c o m m e mauva i se p lu tô t q u e bonne p a r l a g r a n d e ma jo r i t é des 

conci toyens c o n t e m p o r a i n s de l ' in té ressé » ne la décr i t n u l l e m e n t , ma i s se 

b o r n e à la qual i f ier de « mauva i s e » aux yeux d ' une ma jo r i t é de c i toyens. 

39. La C o u r ne pense pas non plus q u e les a u t r e s e x e m p l e s cités pa r le 

G o u v e r n e m e n t de c o m p o r t e m e n t défini pa r ré fé rence aux c r i t è r e s 

a t t e n d u s pa r la major i t é des c o n t e m p o r a i n s soient s imi la i res à la 

condu i t e c o n t r a i r e aux b o n n e s m œ u r s car , d a n s c h a q u e affaire 

m e n t i o n n é e , l ' exemple ne conce rne q u ' u n é l é m e n t d ' u n e déf ini t ion plus 

c o m p l è t e de la condu i t e i n t e r d i t e . 

40. S 'agissant plus p r é c i s é m e n t des faits de la cause , la C o u r 

n ' a d m e t pas q u e les r e q u é r a n t s a u r a i e n t de t ou t e évidence dû savoir 

ce qu ' i l l eur é t a i t i n t e rd i t de faire p e n d a n t la d u r é e de la s o m m a t i o n . 

Alors q u ' e n l 'affaire S tee l e t a u t r e s les t r i b u n a u x i n t e r n e s ont e s t i m é 

q u e les r e q u é r a n t e s ava ien t t roub lé l 'o rdre publ ic e t la C o u r a j u g é 

qu ' i l appa ra i s s a i t n e t t e m e n t q u e la s o m m a t i o n se r a p p o r t a i t à un 

c o m p o r t e m e n t a n a l o g u e (ibidem), en l 'espèce les in t é res sés n 'on t pas 

p o r t é a t t e i n t e à l ' o rdre publ ic . C o m p t e t e n u du m a n q u e de précis ion 

évoqué plus h a u t , l 'on ne sau ra i t donc d i re qu ' i l s deva ien t c l a i r e m e n t 

savoir que l c o m p o r t e m e n t ils é t a i e n t s o m m é s de ne pas a d o p t e r . 

4 1 . La C o u r conclut donc q u e l a s o m m a t i o n faite aux r e q u é r a n t s de 

r e s p e c t e r l ' o rdre public e t de s ' abs ten i r d ' une condu i t e con t r a i r e 

aux bonnes m œ u r s n ' é t a i t pas « p révue p a r la loi » ainsi que l 'exige 

l 'a r t ic le 10 § 2 de la Conven t ion . 

42. D a n s ces condi t ions , l a C o u r n ' es t pas t e n u e d ' e x a m i n e r les a u t r e s 

ques t i ons qui se posen t sous l 'angle de l 'ar t ic le 10 de la Conven t ion . 

43 . Dès lors , il y a eu viola t ion de l 'ar t icle 10 de la Conven t ion . 

III . SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

44. Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
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consequences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable. » 

A. Frais e t d é p e n s 

45. Les r e q u é r a n t s r é c l a m e n t la s o m m e de 6 000 livres s te r l ing , à 

m a j o r e r de la t axe sur la va leu r a jou tée , en r e m b o u r s e m e n t des frais et 

d é p e n s encourus p o u r la p r o c é d u r e à S t r a s b o u r g , moins les s o m m e s 

versées pa r la C o m m i s s i o n et la C o u r au t i t r e de l ' ass is tance jud ic i a i r e . 

Le G o u v e r n e m e n t app rouve ce m o n t a n t . 

La C o u r cons idère q u e la d e m a n d e re la t ive aux frais et d é p e n s est 

r a i sonnab le et cons idère qu ' i l y a lieu de l 'accueil l i r en to t a l i t é . 

B. I n t é r ê t s m o r a t o i r e s 

46. Selon les in fo rma t ions dont dispose la C o u r , le t a u x d ' i n t é r ê t légal 

appl icable en A n g l e t e r r e et au pays de Gal les à la d a t e d ' adop t ion du 

p r é s e n t a r r ê t é ta i t de 7,5 % l 'an. 

P A R C E S M O T I F S , L A C O U R 

1. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d ' e x a m i n e r le gr ief t i ré p a r les 

r e q u é r a n t s de l 'ar t ic le 11 de la C o n v e n t i o n ; 

2. Dit, pa r seize voix con t r e u n e , qu ' i l y a eu violat ion de l 'ar t icle 10 de la 

Conven t i on ; 

3. Dit, à l ' u n a n i m i t é , 

a) q u e l 'Eta t d é f e n d e u r doit ve r se r aux r e q u é r a n t s , d a n s les trois mois, 

6 000 (six mille) l ivres s t e r l ing pour frais et d é p e n s , plus t o u t e s o m m e 

p o u v a n t ê t re due au t i t r e de la t axe sur la va leu r a jou tée , moins les 

s o m m e s versées au t i t r e de l ' ass i s tance jud ic i a i r e ; 

b) q u e ce m o n t a n t se ra à ma jo re r d ' u n in t é r ê t s imple de 7,5 % l 'an à 

c o m p t e r de l ' expi ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t . 

Fai t en français et en angla i s , puis p rononcé en a u d i e n c e pub l ique au 

Palais des Dro i t s de l ' H o m m e , à S t r a sbou rg , le 25 n o v e m b r e 1999. 

Luzius WILDHABER 

P ré s iden t 

Pau l MAHONEY 

Greff ier adjoint 
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L.W. 
P.J.M. 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion d i s s iden te de 

M. Baka . 
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O P I N I O N D I S S I D E N T E D E M . L E J U G E B A K A 

(Traduction) 

Le j u g e i n t e r n a t i o n a l n ' a pas pour t âche de dé fendre u n e ins t i tu t ion 

na t iona le qui p r é s e n t e à l 'évidence c e r t a i n s dé fau t s . En effet, dans son 

r a p p o r t sur le pouvoir de s o m m a t i o n des magistrales, la Law Commission 

relève « l ' imprécis ion de la défini t ion de la condu i t e pouvan t d o n n e r lieu 

à u n e s o m m a t i o n », le « c a r a c t è r e t r op v a g u e , et donc p o t e n t i e l l e m e n t 

oppressif, des s o m m a t i o n s qu i sont p rononcées » et « l ' anomal ie que 

cons t i tue le pouvoir d ' e m p r i s o n n e r u n e p e r s o n n e p o u r insoumiss ion à 

une s o m m a t i o n ». P o u r ces ra i sons , et d ' a u t r e s , la Law Commission a 

m ê m e r e c o m m a n d é de s u p p r i m e r le pouvoir d ' é m e t t r e des s o m m a t i o n s . 

En r evanche , il n 'es t pas facile de d é t r u i r e des ins t i tu t ions é tab l ies de 

longue d a t e , donc p r o f o n d é m e n t a n c r é e s d a n s le sys t ème j u r i d i q u e d ' un 

pays, et qu i se sont m o n t r é e s ut i les p e n d a n t des siècles pour p r o t é g e r les 

d ro i t s des c i toyens , c o m m e en l 'espèce. Si nous p r e n o n s les faits de la 

cause , les j u r id i c t ions i n t e r n e s ont cons idéré q u e , pa r leur 

c o m p o r t e m e n t , les r e q u é r a n t s « ont d é l i b é r é m e n t che rché à gêne r la 

p a r t i e de chasse de P o r t m a n et à faire en so r te q u e les ch iens é c h a p p e n t 

au cont rô le (...) ». Les in t é res sés ont r econnu ê t r e des s abo t eu r s de pa r t i e s 

de chasse et, en t a n t q u e te ls , on t d é l i b é r é m e n t t e n t é d e p e r t u r b e r 

g r a v e m e n t les loisirs l é g a l e m e n t o rgan i sé s d ' a u t r u i voire de les r e n d r e 

imposs ibles . L e u r condu i t e , c o m m e l'a déc la ré la Crown Court d a n s ses 

conclus ions , n ' a p rovoqué « ni violence ni m e n a c e s de violence, en so r te 

que l 'on n e sau ra i t d i re qu ' i l y a eu a t t e i n t e à l 'o rdre publ ic ou r i sque 

d 'une tel le a t t e i n t e ». Selon moi c e p e n d a n t , leur c o m p o r t e m e n t appe la i t 

c e r t a i n e m e n t une m e s u r e j u r i d i q u e a d é q u a t e et p r o p o r t i o n n é e afin de 

p r o t é g e r a u t r u i . 

J e pense c o m m e la C o u r que l 'espèce diffère de l 'affaire Steel et a u t r e s 

c. R o y a u m e - U n i ( a r r ê t du 23 s e p t e m b r e 1998, Recueil des arrêts et décisions 

1998-VII), où la s o m m a t i o n po r t a i t sur des a t t e i n t e s à l ' o rdre publ ic , a lors 

q u ' e n l 'occur rence les conclusions r e n d u e s à l ' encon t re des r e q u é r a n t s se 

fondaient sur une condu i t e con t r a i r e aux bonnes m œ u r s . D a n s l 'affaire 

Steel et a u t r e s , la C o u r é ta i t conva incue q u e les s o m m a t i o n s ava ien t é t é 

infligées ap rè s q u e les j u r id i c t ions i n t e r n e s e u r e n t cons t a t é q u e les 

r e q u é r a n t e s ava ien t c o m m i s une a t t e i n t e à l 'o rdre publ ic , don t la C o u r a 

dit q u e « le dro i t angla is définissai t de m a n i è r e a d é q u a t e les é l é m e n t s 

cons t i tu t i f s » ( a r r ê t Steel et a u t r e s , p . 2739, § 75). En r evanche , j e 

m ' inscr i s en faux con t r e sa conclusion selon laque l le « la s o m m a t i o n faite 

aux r e q u é r a n t s de r e spec t e r l 'ordre public et de s ' abs ten i r d ' u n e condu i t e 

con t r a i r e aux bonnes m œ u r s n ' é t a i t pas « p révue p a r la loi » ainsi que 

l 'exige l 'ar t ic le 10 § 2 de la Conven t ion » ( p a r a g r a p h e 41 de l ' a r r ê t ) . 
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Lorsqu 'e l l e analyse le c r i t è re « p révue pa r la loi » énoncé à l 'ar t ic le 10 

§ 2, la C o u r rappe l le toujours q u e « le n iveau de précis ion r equ i s de la 

légis la t ion i n t e r n e - l aque l le ne saura i t du res te p a r e r à tou te 

éven tua l i t é - d é p e n d d a n s une la rge m e s u r e du t e x t e cons idé ré , du 

d o m a i n e qu ' i l couvre ainsi q u e du n o m b r e et de la qua l i t é de ses 

d e s t i n a t a i r e s », et ind ique qu '« il i ncombe au p r e m i e r chef aux a u t o r i t é s 

na t iona le s d ' i n t e r p r é t e r et app l ique r le droi t i n t e r n e » (a r rê t C h o r h e r r 

c. Au t r i che du 25 aoû t 1993, série A n° 266-B, pp. 35-36, § 25). 

Su r la base de ces é l é m e n t s relat ifs à la prévis ibi l i té , j ' e s t i m e que , d a n s 

les c i rcons tances de la cause , les r e q u é r a n t s a u r a i e n t dû savoir que l type 

de c o m p o r t e m e n t é ta i t con t r a i r e aux bonnes m œ u r s . C e t t e ex igence est 

c e r t e s définie en t e r m e s g é n é r a u x , mais si l 'on t i en t c o m p t e de la n a t u r e 

de la p e r t u r b a t i o n et du n o m b r e l imi té de c o n t r e v e n a n t s , l ' ins t i tu t ion de 

la s o m m a t i o n de se b ien condu i re imposa i t i n d u b i t a b l e m e n t aux 

r e q u é r a n t s l 'obl igat ion de s ' abs ten i r d ' ac te offensant et dé l ibé ré 

suscept ib le de p e r t u r b e r les act ivi tés l é g a l e m e n t o rgan i sées des 

p e r s o n n e s se l ivrant à la chasse au r e n a r d . A m o n avis, l 'obl igat ion de 

r e spec t e r l 'ordre publ ic et de bien se condu i re doit s ' i n t e r p r é t e r à la 

l umiè r e du c o m p o r t e m e n t asocial pa r t i cu l i e r adop té p a r les r e q u é r a n t s . 

A cet égard , j ' e s t i m e q u e la s o m m a t i o n é ta i t prévisible et p e r m e t t a i t 

r a i s o n n a b l e m e n t aux r e q u é r a n t s de se condu i r e en co n s éq u en ce . 

C 'es t pou rquo i j ' e s t i m e non s e u l e m e n t q u e l ' ingérence d a n s les dro i t s 

q u e l 'ar t ic le 10 g a r a n t i t a u x r e q u é r a n t s visait un bu t l ég i t ime ma i s aussi 

qu ' e l l e é ta i t p révue pa r la loi et nécessa i re d a n s u n e société d é m o c r a t i q u e . 

Dès lors, j e conclus qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 10 de la 

Conven t i on . 
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AVIS DE LA COMMISSION 

A V I S D E L A C O M M I S S I O N E U R O P É E N N E 

D E S D R O I T S D E L ' H O M M E 1 

( formulé d a n s le r a p p o r t de la C o m m i s s i o n du 6 ju i l l e t 1998) 

[La Commission siégeait dans la composition suivante : 

M M . S. TRECHSEL,President, 

J . - C . GEUS, 

M . P . PELLONPÄÄ, 

E. BUSUTTIL, 

GAUKUR JÖRUXDSSON, 

A . § . GÖZÜBÜYÜK., 

A . WEITZEL, 

J . - C . SOYER, 

H . DANEIJUS, 

M""' G . H . THUNE, 

M M . F. MARTINEZ, 

C . L . ROZAKIS, 

M""' J . LlDDY, 

M M . L. LOUCAIDES, 

B. MARXER, 

M . A . NOWICKJ, 

I. CABRAL BARRETO, 

B. CONEORTI, 

I. BEKES, 

D . SVÄBY, 

A. PEREXIC, 

C . BiRSAX, 

K. HERNDL, 

E. BIELIÜNAS, 

E .A . ALKEMA, 

M . VILA AMIGÖ, 

M""' M . HION, 

M M . R. NlCOLINI, 

A . ARABADJIF.V, 

M. M . DE SALVTA, secrelaire. 

1. Traduction ; original anglais. 

2. L'avis se réfère à des paragraphes antérieurs du rapport de la Commission, dont le texte 

intégral peut être obtenu au greffe de la Cour. 

A N N E X E 
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A. G r i e f d é c l a r é r e c e v a b l e 

38. La C o m m i s s i o n a r e t e n u le grief fo rmulé p a r les r e q u é r a n t s au 

sujet de la s o m m a t i o n don t ils ont fait l 'objet. 

B. P o i n t e n l i t i g e 

39. Le point en litige en l 'espèce est le su ivant : y a-t-il eu violat ion des 

ar t ic les 10 e t 11 de la Conven t i on ? 

C. Q u a n t a u x a r t i c l e s 10 e t 11 d e la C o n v e n t i o n 

40. Les passages p e r t i n e n t s de l 'ar t icle 10 sont ainsi libellés : 

« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 

d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées 

sans qu'il puisse y avoir ingérence d'autorités publiques et sans considération de 

frontière. (...) 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

constituent des mesures nécessaires, dans une société démocratique, (...) à la défense de 

l'ordre et à la prévention du crime, à la protection de la santé ou de la morale, à la 

protection de la réputation ou des droits d 'autrui (...) ou pour garantir l 'autorité et 

l 'impartialité du pouvoir judiciaire. » 

4 1 . Les r e q u é r a n t s n ' ayan t pas soumis de gr ief d is t inc t sous l 'angle de 

l 'ar t icle 11 de la C o n v e n t i o n , la C o m m i s s i o n é t u d i e r a l 'affaire sur le seul 

t e r r a i n de l 'ar t ic le 10. 

42. Les r e q u é r a n t s font valoir q u e le concept de c o m p o r t e m e n t 

con t r a i r e aux bonnes m œ u r s est p a r t i c u l i è r e m e n t m a l défini , ca r il 

recouvre u n e condu i t e j u g é e à la fois c r imine l le en dro i t i n t e r n e , 

cons t i tu t ive d 'un déli t civil ou s i m p l e m e n t c r i t i quée p a r les magistrates. Ils 

re lèvent q u e la commiss ion de ré fo rme du droi t a cons idé ré ce concept 

c o m m e incompa t ib l e avec la Conven t i on . Selon eux , u n e o r d o n n a n c e 

s o m m a n t de ne pas se c o m p o r t e r de m a n i è r e con t r a i r e aux bonnes 

m œ u r s ne sau ra i t pa s se r p o u r « p r é v u e p a r la loi » au sens de l 'ar t icle 10 

§ 2, ca r elle n ' i n d i q u e pas ce q u e le d e s t i n a t a i r e de l ' o rdonnance peu t ou 

ne peu t l é g a l e m e n t faire. P a r t a n t , la fo rmal i t é , la res t r ic t ion ou la 

sanc t ion n 'es t pas « p révue ». Ils e s t i m e n t en o u t r e q u e la base légale et 

la p r o c é d u r e re la t ives à ces o r d o n n a n c e s sont t e l l e m e n t vagues qu 'e l les ne 

s a u r a i e n t passe r p o u r u n e « loi ». 

43 . Le G o u v e r n e m e n t cons idère q u e le concept de c o m p o r t e m e n t 

c o n t r a i r e aux b o n n e s m œ u r s est « p révu p a r la loi » au sens de la 

j u r i s p r u d e n c e é laborée p a r les i n s t i t u t ions de la Conven t i on . Il est en 

pa r t i cu l i e r accessible et fo rmulé avec su f f i s amment de précis ion pour 

p e r m e t t r e au ci toyen de rég le r sa condu i t e et de prévoir , avec u n e 
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c e r t i t u d e r a i sonnab le , les conséquences de ses ac tes . Selon lui, l 'affaire 

Hughes v. Holley ( p a r a g r a p h e 23 du r a p p o r t ) m o n t r e c l a i r e m e n t q u ' u n e 

p e r s o n n e n 'es t pas coupable de c o m p o r t e m e n t con t r a i r e a u x bonnes 

m œ u r s du s imple fait q u e les j u g e s d é s a p p r o u v e n t sub jec t ivemen t ce 

c o m p o r t e m e n t . A p p l i q u a n t le c r i t è r e défini dans ce t t e affaire, il a joute 

q u e , de nos j o u r s , il est peu p robab le q u e l 'opinion cons idère c o m m e 

con t r a i r e aux bonnes m œ u r s l ' express ion lég i t ime et pacif ique d ' idées , 

au c o n t r a i r e d ' un c o m p o r t e m e n t e m p ê c h a n t a u t r u i de se l ivrer à des 

occupa t ions légales . Le pouvoir de s o m m a t i o n , selon le G o u v e r n e m e n t , 

est accessible aux p e r s o n n e s qu i p r e n n e n t la pe ine de c o n s u l t e r des 

j u r i s t e s à ce sujet. 

44. Le fait q u ' u n c o m p o r t e m e n t con t r a i r e aux bonnes m œ u r s ne soit 

pas cons t i tu t i f d ' une infract ion péna le ne j o u e , p o u r le G o u v e r n e m e n t , 

a u c u n rôle. En effet, il n 'y a a u c u n e ra ison p o u r q u e les res t r i c t ions 

légales pe rmise s à l 'ar t icle 10 § 2 p r é s e n t e n t un c a r a c t è r e péna l . Il 

renvoie aux p r o c é d u r e s civiles en d i f famat ion , nécessa i res à la p ro tec t ion 

de la r é p u t a t i o n d ' a u t r u i . 

45 . Enfin, le G o u v e r n e m e n t no te qu ' i l n 'es t pas exact de d i re q u e les 

r e q u é r a n t s e n c o u r e n t des sanc t ions pour un c o m p o r t e m e n t q u e le droi t 

i n t e r n e ne cons idère pas c o m m e r ép réhens ib l e . Il relève q u e les 

r e q u é r a n t s ne r i s q u e n t de p e r d r e la s o m m e cons ignée que s'ils 

n 'obé i ssen t pas à la s o m m a t i o n , fo rmulée pa r un t r i buna l c o m p é t e n t en 

ve r tu d ' une o r d o n n a n c e légale , qu ' i l est illégal de ne pas r e spec t e r . 

Exe rce r l eur dro i t à la l iber té d ' express ion ne fait donc cour i r aucun 

r i sque aux r e q u é r a n t s . Bien au c o n t r a i r e , ils ne s ' exposent à des 

sanc t ions q u e s'ils se c o m p o r t e n t de m a n i è r e c o n t r a i r e aux bonnes 

m œ u r s , condu i t e q u e l 'ar t icle 10 § 2 au to r i s e à con t rô le r . 

46. La C o m m i s s i o n cons t a t e q u e les r e q u é r a n t s se sont livrés à une 

sor te de man i f e s t a t i on con t re la chasse de P o r t m a n . Ils on t sonné du cor 

et hué les ch iens . La p r o c é d u r e e n g a g é e con t r e eux a condui t à c o n s t a t e r 

qu ' i l s s ' é t a ien t c o m p o r t é s de m a n i è r e c o n t r a i r e aux bonnes m œ u r s , m ê m e 

s'il n 'y a pas eu de violence, ni de m e n a c e de violence. Ils ont é t é s o m m é s 

de s ' engage r à r e spec t e r l 'o rdre publ ic et à b ien se condu i re en cons ignan t 

la s o m m e de 100 livres s t e r l ing p e n d a n t douze mois . 

47. La C o m m i s s i o n rappe l le q u e la l iber té d ' express ion va au-delà du 

s imple d iscours (Cour eur . D H , a r r ê t Vogt c. A l l e m a g n e du 26 s e p t e m b r e 

1995, série A n° 323 , p . 23 , § 44) , et cons idère le c o m p o r t e m e n t des 

r e q u é r a n t s c o m m e la m a r q u e de leur désaccord avec la chasse , et 

re levant ainsi de l 'ar t icle 10. Elle e s t ime qu ' i l y a eu sans c o n t e s t e u n e 

ingé rence d a n s le dro i t des r e q u é r a n t s à la l iber té d ' express ion g a r a n t i 

pa r cet a r t ic le . 

48 . La C o m m i s s i o n rappe l le en o u t r e q u ' u n e i ngé rence est con t r a i r e à 

l 'ar t ic le 10 de la Conven t ion , sauf si elle est « p révue p a r la loi », vise un ou 

p lus ieurs des bu t s l ég i t imes ci tés au p a r a g r a p h e 2 dudi t a r t ic le et est 
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« nécessa i re d a n s u n e société d é m o c r a t i q u e » (voir, pa r e x e m p l e , C o u r 

eur . D H , a r r ê t C h o r h e r r c. Au t r i che du 25 aoû t 1993, série A n" 266-B, 

p. 35, § 2 3 ) . 

49 . Elle rappe l le avoir conclu q u e le concept d ' a t t e i n t e à l 'ordre publ ic , 

avec le pouvoir de s o m m a t i o n qui l ' a ccompagne , sat isfai t à l ' exigence 

selon laque l le l ' ingérence doit ê t r e « p révue p a r la loi » (Cour eur . D H , 

a r r ê t S tee l et a u t r e s c. R o y a u m e - U n i du 23 s e p t e m b r e 1998, Recueil des 

arrêts et décisions 1998-VII). La C o m m i s s i o n e s t ime q u e l ' a t t e in t e à l 'o rdre 

public est ana logue à u n e infract ion p é n a l e . Si le pouvoir de s o m m a t i o n est 

le m ê m e q u e celui en cause d a n s l 'affaire Steel et a u t r e s , le concept de 

c o m p o r t e m e n t c o n t r a i r e aux b o n n e s m œ u r s est moins précis q u e celui 

d ' a t t e i n t e à l 'ordre publ ic . En par t i cu l ie r , le c o m p o r t e m e n t des 

r e q u é r a n t s é ta i t plus é loigné du d o m a i n e de l 'o rdre public : la Crown 

Court a cons t a t é qu ' i l n 'y avai t eu ni violence ni m e n a c e de violence. La 

C o m m i s s i o n relève q u e r ien n ' i nd ique q u e la condu i t e des r e q u é r a n t s 

au ra i t pu d i r e c t e m e n t inc i te r a u t r u i à c o m m e t t r e un ac te pré judic iab le . 

Le c o m p o r t e m e n t des r e q u é r a n t s n ' é t a i t c o n t r a i r e ni au droi t péna l ni au 

droi t civil et ne p r é s e n t a i t pas non plus l ' é l ément de pré judice ou de 

c r a i n t e d ' un pré judice essent ie l à la cons t i tu t ion d ' une a t t e i n t e à l 'o rdre 

publ ic . 

50. La C o m m i s s i o n rappe l le q u e le t e r m e « loi » figurant d a n s n o m b r e 

d ' a r t i c les de la Conven t i on est une « not ion qu i eng lobe le dro i t écr i t 

c o m m e non écrit et i m p l i q u e des condi t ions qua l i t a t ives , e n t r e a u t r e s 

celles d 'accessibi l i té et de prévisibi l i té » ( C o u r eur . D H , a r r ê t C.R. 

c. R o y a u m e - U n i du 22 n o v e m b r e 1995, série A n" 335-C, pp. 68-69, § 33) . 

51 . Le pouvoir des magistrates d ' o r d o n n e r une s o m m a t i o n en cas de 

c o m p o r t e m e n t con t r a i r e aux bonnes m œ u r s r e m o n t e au moins à la loi de 

1361 sur les j u g e s de paix et t i re son or ig ine de la common law. Les pa r t i e s 

a d m e t t e n t la déf ini t ion que d o n n e de ce concept la Divisional Court d a n s 

l 'affaire Hughes v. Holley ( p a r a g r a p h e 23 du r a p p o r t ) : « condu i t e ayan t 

pour c a r a c t é r i s t i q u e d ' ê t r e cons idérée c o m m e mauva i s e p lu tô t q u e 

bonne p a r la g r a n d e major i t é des conci toyens c o n t e m p o r a i n s de 

l ' in té ressé ». P a r t a n t , la loi est accessible . 

52. La C o m m i s s i o n doit r e c h e r c h e r si la « loi » é t a i t « prévisible », 

c 'es t -à-dire si elle é ta i t fo rmulée avec su f f i samment de précis ion p o u r 

p e r m e t t r e au ci toyen, en s ' e n t o u r a n t au besoin de conseils éc la i rés , de 

prévoir , à un d e g r é r a i sonnab le d a n s les c i rcons tances de la cause , les 

conséquences de n a t u r e à dé r ive r d ' un ac te d é t e r m i n é ( C o u r eur . D H , 

a r r ê t Sunday Times c. R o y a u m e - U n i (n° 1) du 26 avril 1979, sér ie A n° 30, 

p. 3 1 , § 4 9 ) . 

53 . C o m m e la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e l'a ind iqué 

d a n s le c ad re de l 'ar t icle 8 de la Conven t i on : « le droi t i n t e r n e doit offrir 

u n e c e r t a i n e p ro tec t ion con t r e des a t t e i n t e s a r b i t r a i r e s de la pu issance 

pub l ique aux droi ts g a r a n t i s p a r le p a r a g r a p h e 1 (...) » (Cour eur . D H , 
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a r r ê t Krus l in c. F r a n c e du 24 avril 1990, sér ie A n" 176-A, pp. 22-23, § 30, 

lequel renvoie à l ' a r rê t M a l o n e c. R o y a u m e - U n i du 2 aoû t 1984, série A 

n° 82, p . 32, § 67). En r evanche , « le niveau de précis ion r equ i s de la 

légis lat ion i n t e r n e - laquel le ne s au ra i t du res te p a r e r à tou te 

éven tua l i t é - d é p e n d d a n s u n e large m e s u r e du t ex te cons idé ré , du 

d o m a i n e qu ' i l couvre a insi q u e du n o m b r e et de la q u a l i t é de ses 

d e s t i n a t a i r e s » (a r rê t C h o r h e r r p réc i t é , pp . 35-36, § 25). 

54. La C o m m i s s i o n a d m e t que les a t t e i n t e s à l 'ordre publ ic ne peuven t 

ê t r e définies q u e de m a n i è r e assez g é n é r a l e (voir pa r e x e m p l e l ' a r rê t 

C h o r h e r r p réc i t é et , en ce qu i conce rne le concept d ' a t t e i n t e à l 'ordre 

public selon la common law, l ' a r rê t Steel et a u t r e s p réc i t é ) . M a l g r é tou t , 

les é l é m e n t s cons t i tu t i f s de l ' infract ion doivent ê t r e définis grâce à 

ce r t a in s c r i t è r e s objectifs, c o m m e d a n s l 'affaire C h o r h e r r pa r e x e m p l e , 

où la légis lat ion a u t r i c h i e n n e p e r t i n e n t e décr i t l ' infract ion en cause - le 

t roub le de l 'o rdre public - c o m m e é t a n t p rovoquée p a r un c o m p o r t e m e n t 

de n a t u r e à cause r le scanda le . Il en va de m ê m e de l ' infract ion d ' a t t e i n t e 

à l 'o rdre public selon la common law, qui est cons t i tuée l o r squ ' une p e r s o n n e 

subi t ou est suscept ib le de subi r un pré jud ice , ou c ra in t u n e tel le 

éven tua l i t é , m ê m e si le « pré judice » en ques t ion est suscept ib le de 

décou le r de provocat ions de la p a r t de la p e r s o n n e incu lpée ( a r r ê t Steel 

et a u t r e s p réc i t é ) . 

55. En l 'occur rence , la C o m m i s s i o n est f rappée p a r l ' absence de 

déf ini t ion, j u r i s p r u d e n t i e l l e ou légale , de ce qu i est cons idé ré c o m m e 

« mauva i s p lu tô t q u e bon pa r la g r a n d e ma jo r i t é des conci toyens 

c o n t e m p o r a i n s de l ' in té ressé ». La C o m m i s s i o n e s t ime q u ' u n e ingé rence 

d a n s les d ro i t s g a r a n t i s p a r l 'ar t icle 10 doit se jus t i f i e r à l 'aide de c r i t è res 

ayan t un r a p p o r t objectif avec le c o m p o r t e m e n t a t t a q u é ou ses 

c o n s é q u e n c e s , et non d ' un point de vue vague sur ce qui est « mauva i s » 

ou « bon ». La p résence des t e r m e s « par la g r a n d e ma jo r i t é des 

conci toyens c o n t e m p o r a i n s de l ' in té ressé » ne s au ra i t , à son avis, 

modif ier ce j u g e m e n t car ce t t e express ion ne fait q u e qual i f ier les t e r m e s 

« mauva i s » ou « bon », sans offrir de c r i t è re objectif p e r m e t t a n t 

d ' éva lue r le c o m p o r t e m e n t . L ' e x e m p l e de d i f famat ion c i té p a r le 

G o u v e r n e m e n t i l lus t re cela. U n e déc la ra t ion est cons idérée c o m m e 

d i f famato i re si elle p o r t e a t t e i n t e à la r é p u t a t i o n d 'une p e r s o n n e aux 

yeux des ci toyens bien p e n s a n t s . La déf ini t ion évoque donc non 

s e u l e m e n t les « c i toyens bien p e n s a n t s », ma i s aussi l ' a t t e in t e à la 

r é p u t a t i o n d ' une p e r s o n n e , ce qu i cons t i tue un c r i t è re objectif. En o u t r e , 

on ne peu t i n t e n t e r u n e act ion en d i f famat ion q u e si la déc l a r a t i on en 

cause est publ iée et i nexac t e , a jou tan t ainsi deux a u t r e s é l é m e n t s 

conc re t s à la déf ini t ion d e la « d i f famat ion » (Cour eur . D H , a r r ê t 

Tols toy Miloslavsky c. R o y a u m e - U n i du 13 ju i l le t 1995, série A n° 316-B, 

p . 66, § § 2 1 - 2 2 ) . 
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56. La j u r i s p r u d e n c e t r a i t a n t du c o m p o r t e m e n t c o n t r a i r e aux bonnes 

m œ u r s ne c o n t e n a n t a u c u n c r i t è re objectif p e r m e t t a n t de d é p a r t a g e r les 

condu i t e s i n t e rd i t e s de celles qui sont au to r i s ées , la C o m m i s s i o n e s t ime 

q u e ce t t e no t ion est définie d 'une m a n i è r e t e l l e m e n t g é n é r a l e qu ' i l est 

impossible de savoir à l 'avance si tel ou tel c o m p o r t e m e n t re lèvera de 

c e t t e no t ion . P a r t a n t , les g a r a n t i e s r equ i ses con t r e le r i sque d ' i ngé rence 

a r b i t r a i r e font défaut . 

57. Il s 'ensui t q u e l ' ingérence d a n s le droi t des r e q u é r a n t s à la l iber té 

d ' express ion n 'es t pas en l 'espèce « p révue p a r la loi » au sens de 

l 'ar t ic le 10 § 2 de la Conven t i on . 

Conclusion 

58. La C o m m i s s i o n conclu t , p a r vingt-c inq voix con t r e q u a t r e , qu ' i l y a 

eu en l 'espèce violat ion de l 'ar t icle 10 de la Conven t i on . 

M . DE SALVIA 

Sec ré t a i r e de la C o m m i s s i o n 

S. TRECHSEL 

P rés iden t de la C o m m i s s i o n 
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O P I N I O N D I S S I D E N T E D E M . M A R T Í N E Z 

J e r e g r e t t e de ne pouvoir p a r t a g e r l 'opinion de la major i t é de mes 

é m i n e n t s col lègues . 

A a u c u n m o m e n t , les faits, te ls qu ' i l s ont é té é tabl is d a n s le r appor t d e 

la C o m m i s s i o n , ne font r essor t i r u n c o m p o r t e m e n t de la p a r t des 

r e q u é r a n t s pouvan t s ' ana lyser en une man i f e s t a t i on de la l iber té 

d ' express ion , a u sens de l 'ar t ic le 10 de la Conven t ion . 

Il découle des faits ( p a r a g r a p h e 18 du r a p p o r t ) que les r e q u é r a n t s ont 

sonné du cor de chasse et poussé des h u r l e m e n t s p o u r faire fuir les 

a n i m a u x , et ce dans le bu t de s a b o t e r la chasse . 

J ' a d m e t s que les r e q u é r a n t s s ' e x p r i m e n t con t re la chasse ; mais ils n e 

se sont pas b o r n é s à e x p r i m e r leur opinion, ils sont passés a u x ac tes et ont 

s e m é la p a n i q u e p a r m i les a n i m a u x avec c o m m e c o n s é q u e n c e q u e l 'un 

d ' eux soit t ué . Enfin, loin de p r o c l a m e r une idée , ils se sont employés à 

e n t r a v e r u n e act ivi té licite, la chasse . 

J ' e s t i m e , p o u r m a pa r t , q u e le fait pour les r e q u é r a n t s de sonne r du cor 

de chasse et de pousse r des cris d a n s le bu t d ' e m p ê c h e r la chasse va au-

de là de ce qui est g a r a n t i au t i t r e de la l iber té d ' express ion . Les 

r e q u é r a n t s n 'on t pas fait u sage d ' un dro i t p r o p r e , ils on t e m p i é t é sur 

celui des a u t r e s , les chas seu r s . 

C e t t e obs t ruc t i on a u droi t d ' a u t r u i m ' e m p ê c h e de cons idé re r le 

c o m p o r t e m e n t des r e q u é r a n t s sous l 'angle de la l iber té d ' express ion . 

Lorsque l 'on passe de l ' idée à l ' ac te , ce qu i c o m p t e , c 'est l 'acte en soi e t 

non le mot i f qui est à l 'or igine de cet ac t e . 

Il m e semble que , pour la ma jo r i t é de la C o m m i s s i o n , la mot iva t ion 

d 'un ac te a le pas sur ses c o n s é q u e n c e s . Ce sera i t u n p r é c é d e n t v r a i m e n t 

d a n g e r e u x voire in to lé rab le d a n s u n e société de droi t . Si tel é ta i t le cas , on 

p o u r r a i t i m a g i n e r q u e celui qu i c o m m e t un vol ne ferait l 'objet d ' a u c u n e 

sanc t ion lo r sque l'on p a r t de l ' idée qu ' i l a c o m m i s ce t t e inf rac t ion dans le 

but d ' e x p r i m e r ses idées c o n t r a i r e s à la p rop r i é t é pr ivée . 

J e ne sau ra i s déce ler , d a n s la sanc t ion r e l a t i v e m e n t m i n i m e don t les 

r e q u é r a n t s ont é té f rappés , une ingé rence d a n s leur l iber té d ' express ion . 

J ' e s t i m e , q u a n t à moi , qu ' i l s 'agit là d ' u n e s imple express ion du pouvoir d e 

l 'Eta t qui a le devoir de s a u v e g a r d e r un o rd re nécessa i re , à savoir 

r e s t r e i n d r e l 'act ivi té des r e q u é r a n t s en vue de s a u v e g a r d e r le droi t des 

chas seu r s . Sans o rd re il n 'y a pas d 'E t a t ; ce sera i t l ' ana rch i e , le 

chaos , mais j a m a i s u n E t a t de droi t . 
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O P I N I O N D I S S I D E N T E D E M . G A U K U R J Ô R U N D S S O N , M m e 

T H U N E E T M . G O N F O R T I 

(Traduction) 

Nous n 'avons m a l h e u r e u s e m e n t pas pu nous ra l l ier à l 'avis de la 

major i t é car il n 'y a pas eu selon nous viola t ion de l 'ar t icle 10 de la 

C o n v e n t i o n en l ' espèce . 

Nous pou r r ions , quo iqu ' avec q u e l q u e hés i t a t ion , conveni r avec la 

major i t é qu ' i l y a eu ingé rence d a n s le droi t des r e q u é r a n t s à la l iber té 

d ' express ion g a r a n t i e pa r l 'ar t icle 10 § 2. 

S 'agissant de la ques t i on de la jus t i f ica t ion , nous a d m e t t o n s q u e 

l ' ingérence visait un ou p lus ieurs des bu t s é n u m é r é s à l 'ar t icle 10 § 2, à 

savoir la défense de l 'o rdre , la p ro tec t ion des dro i t s d ' a u t r u i e t , d a n s la 

m e s u r e où la confiscat ion d ' u n e s o m m e cons ignée équ ivau t à u n e m e s u r e 

d ' exécu t ion d ' u n e o r d o n n a n c e r e n d u e pa r un t r i buna l , la p ro t ec t i on de 

l ' au to r i t é du pouvoir jud ic i a i r e . 

En ce qu i conce rne la ques t ion de savoir si la s o m m a t i o n d o n t les 

r e q u é r a n t s ont fait l 'objet é t a i t p r évue p a r la loi, nous différons de l'avis 

de la major i t é de la C o m m i s s i o n et cons idérons q u e ce t t e condi t ion est en 

l 'occurrence r e spec t ée . 

Nous rappelons q u ' e n droit anglais un magistrate peut effectuer une 

sommat ion pour c o m p o r t e m e n t cont ra i re aux bonnes m œ u r s envers une 

personne qui s'est compor tée d 'une m a n i è r e « considérée c o m m e mauvaise 

plutôt que bonne par la g rande majori té des concitoyens con tempora ins de 

l ' intéressé ». Ce libellé m a n q u e cer tes de précision mais , c o m m e indiqué au 

p a r a g r a p h e 54 du rappor t , les a t t e in tes à l 'ordre public sont des infractions qui 

ne peuvent ê t re définies que de m a n i è r e assez généra le . D an s ces condit ions, il 

nous semble qu'i l devait ê t re plutôt prévisible pour les r e q u é r a n t s que leur 

condui te le j ou r en ques t ion r isquai t de susciter de la pa r t des au to r i t é s une 

réact ion des t inée à p ro téger les in té rê t s des chasseurs dans ce t te zone. Les 

inst i tut ions de la Convent ion ont pour tâche non pas d 'appréc ie r la 

législation in te rne de m a n i è r e abs t ra i t e , mais d ' examine r la man iè re dont 

elle a é té appl iquée dans le cas par t icul ier . Ayant procédé à u n tel examen , 

nous concluons que le cr i tère selon lequel l ' ingérence devait ê t re « prévue 

par la loi » a été respecté en l 'espèce. 

Q u a n t à la q u e s t i o n de la p ropo r t i onna l i t é , nous e s t imons q u e la 

p r o c é d u r e engagée con t r e les r e q u é r a n t s , avec l 'obl igat ion de r e s p ec t e r 

u n e s o m m a t i o n de ne pas t r oub l e r l ' o rdre publ ic et de bien se condu i re , 

n ' é t a i t pas d i s p r o p o r t i o n n é e au bu t poursuivi c o m p t e t enu des é l é m e n t s 

d e p reuve d isponibles au sujet de l ' incident . 

C 'es t pou rquo i nous concluons qu ' i l n 'y a pas eu violat ion en l 'espèce du 

droi t des r e q u é r a n t s à la l iber té d ' express ion g a r a n t i pa r l 'ar t ic le 10 de la 

Conven t ion . 
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S U M M A R Y ' 

Defamatory statements made by representatives of police association 
declared null and void by a court 

Article 10 

Freedom of expression - Defamation - Defamatory statements made by représentatives of police 
association declared null and void by a court - Protection of the reputation of others - Protection 
of the rights of others - Necessary in a democratic society - Relevant and sufficient reasons -
Public interest - Allegation of lying - Expression of opinions supported by objective factors -
Conduct of plaintiff 

* 
* * 

In 1981 a law student and an associate professor at the University of Bergen 
published a book which included a chapter on police brutality, based on research 
which they had carried out in the 1970s. The Ministry of Justice appointed a 
committee of inquiry which concluded in its report that the nature and extent of 
police violence was far more serious than generally believed. One of the members 
of the committee of inquiry, Mr Bratholm, subsequently published a book entitled 
"Police Brutality". The second applicant, who at the time was Chairman of the 
local branch of the Norwegian Police Association, gave a newspaper interview in 
which he described the allegations of brutality as "pure misinformation" and "a 
deliberate lie" and expressed doubts as to Mr Bratholm's motives. The first 
applicant, then Chairman of the Norwegian Police Association, expressed similar 
doubts and criticisms in statements which were also reported in the press, 
following the publication of a further book by Mr Bratholm in 1987. That book 
had led to an investigation by the Prosecutor-General, the conclusion of which 
was essentially that the allegations of police brutality were unfounded. In 1988 
Mr Bratholm brought defamation proceedings against the applicants. The City 
Court found that Mr Bratholm had not assailed his opponents' integrity and had 
not expressed himself in a manner that could justify the applicants' attack on him 
and consequently declared certain of their statements null and void. It ordered the 
first applicant to pay damages (the claim against the second applicant being time-
barred). The Supreme Court upheld this judgment . 

Held 
Article 10: There had been an interference by a public authority which was 
prescribed by law and pursued the legitimate aim of protecting the reputation or 
rights of others. As to the necessity of the interference, it was a particular feature 
of the case that the applicants had been sanctioned in respect of statements they 
had made as representatives of police associations in response to allegations of 

1. This summary by the Registry docs not bind the Court. 
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police brutality and, while there could be no doubt that any restrictions on the 
right to impart and receive information on such allegations called for strict 
scrutiny, the same applied to speech aimed at countering the allegations. There 
was no reason to question the domestic courts' finding that the statements were 
capable of harming Mr Bratholm's reputation, and the reasons given by them were 
clearly relevant. As to whether they were also sufficient, the background was a long 
and heated debate over allegations of police brutality, which was clearly a matter 
of public concern, in respect of which there could be little scope for restrictions on 
debate. Nevertheless, there still had to be limits on freedom of expression, and 
whether these limits had been exceeded depended on the words used and the 
context in which they had been made public, including the fact that they were 
oral statements reported by the press, reducing the possibility for the applicants 
to reformulate, perfect or retract them. The allegation of deliberate lies had 
exceeded the limits and the declaration that the statement was null and void was 
justifiable. However, the other statements had been intended to convey the 
applicants' own opinions at a time when there were certain objective factors 
supporting their position. Moreover, Mr Bratholm had himself used derogatory-
expressions and the admittedly harsh language of the applicants in their 
statements, which they had made in a representative capacity, was not 
incommensurate with that used by Mr Bratholm. A degree of exaggeration had to 
be tolerated in the context of such a heated and continuing public debate, where on 
both sides professional reputations were at stake. Consequently, the interference 
with the applicants' freedom of expression was not supported by sufficient reasons. 
Conclusion: violation (twelve votes to five). 

Article 41: The Court considered that the finding of a violation in itself constituted 
adequate just satisfaction for any non-pecuniary damage. It awarded the first 
applicant the amount he had been ordered to pay in compensation and awarded 
both applicants jointly a further sum in respect of pecuniary damage. It also made 
awards in respect of costs and expenses and interest pending the proceedings 
before the national courts and the Convention institutions. 
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I n t h e c a s e o f N i l s e n a n d J o h n s e n v. N o r w a y , 
T h e E u r o p e a n C o u r t of H u m a n R igh t s , s i t t ing , in accordance wi th 

Art ic le 27 of t he Conven t i on for the P ro tec t ion of H u m a n R i g h t s and 
F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , as a m e n d e d by Pro to ­
col No. 11 ' , and the re l evan t provisions of the Rules of C o u r t 2 , as a G r a n d 
C h a m b e r composed of the following j u d g e s : 

Mr L. WII .DHABER, President, 

M r s E. PALM, 

Mr C.L. ROZAKIS, 

Sir Nicolas BRATZA, 

M r M. PELLONPÄÄ, 

M r B . C O N F O R T I , 

M r A. PASTOR RIDRUEJO, 

M r P. KURLS, 

M r R. T Ü R M E N , 

M r s F. TULKENS, 

M r s V . STRÄZNTCKÄ, 

M r C. BIRSAN, 

M r M. FISCHBACH, 

M r J . CASADEVALL, 

M r s H.S . GREVE, 

M r A.B . ВАКА, 

M r R. MARUSTE, 

a n d also of M r M. DE SALVIA, Registrar, 
H a v i n g de l ibe ra t ed in pr iva te on 1 J u l y and 20 O c t o b e r 1999, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t he last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fer red to the C o u r t by the E u r o p e a n Commis s ion of 
H u m a n Righ t s (" the C o m m i s s i o n " ) and by the Norweg ian G o v e r n m e n t 
(" the G o v e r n m e n t " ) on 24 N o v e m b e r 1998 a n d 21 J a n u a r y 1999, 
respect ively, wi th in t he t h r e e - m o n t h per iod laid down by former 
Art ic les 32 § 1 and 47 of t he Conven t ion . It o r ig ina ted in an app l ica t ion 
(no. 23118/93) aga ins t the K i n g d o m of Norway lodged wi th the 
C o m m i s s i o n u n d e r f o rmer Ar t ic le 25 by M r Arno ld Nilsen a n d M r J a n 
G e r h a r d J o h n s e n , bo th Norweg ian na t iona l s , on 2 N o v e m b e r 1993. 

T h e C o m m i s s i o n ' s r eques t re fe r red to fo rmer Art ic les 44 a n d 48 and to 
the dec l a r a t i on whereby Norway recognised the compul so ry ju r i sd i c t ion of 

1-2. Noteby the Registry. Protocol No. 11 and the Rules of Court came into force on 1 November 
1998. 
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the C o u r t ( former Art ic le 46) ; t he G o v e r n m e n t ' s app l ica t ion re fe r red to 
fo rmer Ar t ic les 44 and 48 of the Conven t i on a n d to Ar t ic le 5 § 4 of 
Protocol No. 11. T h e object of the r e q u e s t a n d of the app l ica t ion was to 
ob ta in a decis ion as to w h e t h e r the facts of t he case disclosed a b reach by 
the r e s p o n d e n t S t a t e of its obl iga t ions u n d e r Ar t ic le 10 of the Conven t i on . 

2. In accordance wi th t he provisions of Art ic le 5 § 4 of Protocol No. 11 
t a k e n t o g e t h e r wi th Rules 100 § 1 a n d 24 § 6 of the Rules of C o u r t , a pane l 
of the G r a n d C h a m b e r dec ided on 14 J a n u a r y 1999 t h a t t he case would be 
e x a m i n e d by the G r a n d C h a m b e r of C o u r t . 

3. T h e G r a n d C h a m b e r inc luded ex officio Mrs H .S . G r e v e , t he j u d g e 
e lec ted in respec t of Norway (Article 27 § 2 of t he Conven t ion and 
Rule 24 § 4 ) , M r L. W i l d h a b e r , t h e P r e s i d e n t of the C o u r t , Mrs E. P a l m 
and Mr C.L. Rozakis , t he Vice -Pres iden t s of t he C o u r t , and Sir Nicolas 
B r a t z a a n d M r M. Pe l lonpää , P r e s i d e n t s of Sect ions (Article 27 § 3 of t he 
Conven t i on a n d Rule 24 § 3) . T h e o t h e r m e m b e r s a p p o i n t e d to comple t e 
the G r a n d C h a m b e r w e r e M r B. Confor t i , M r A. Pas to r Ridrue jo , 
M r G. Bonel lo, M r P. Kür i s , M r R. T ü r m e n , M r s F. T u l k e n s , 
Mrs V. S t räzn ickä , Mr C. B i r san , M r J . Casadeva l l , M r A.B. B a k a a n d 
M r R. M a r u s t e (Rule 24 § 3) . S u b s e q u e n t l y M r M. F ischbach , s u b s t i t u t e 
j u d g e , rep laced M r Bonel lo, w h o was u n a b l e to t ake p a r t in t he fu r the r 
cons ide ra t ion of the case (Rule 24 § 5 (b)) . 

4. M r W i l d h a b e r , ac t ing t h r o u g h the R e g i s t r a r , consu l ted t he Agen t of 
t he G o v e r n m e n t a n d the a p p l i c a n t s ' lawyers on t he o rgan i sa t i on of t he 
w r i t t e n p r o c e d u r e . P u r s u a n t to the o rde r s m a d e in consequence on 
8 F e b r u a r y and 17 M a r c h 1999, the R e g i s t r a r received the G o v e r n m e n t ' s 
and the app l i c an t s ' m e m o r i a l s on 2 J u n e 1999. 

5. O n 17 J u n e 1999 the C o m m i s s i o n p roduced c e r t a i n d o c u m e n t s from 
the fde on the p roceed ings before it, as r e q u e s t e d by the R e g i s t r a r on t he 
P r e s i d e n t ' s i n s t ruc t ions . O n var ious d a t e s b e t w e e n 25 J u n e a n d 10 J u l y 
1999 the R e g i s t r a r received from the pa r t i e s add i t iona l observa t ions on 
the a p p l i c a n t s ' A r t i c l e 41 c la im. 

6. In acco rdance wi th t h e G r a n d C h a m b e r ' s decis ion, a h e a r i n g took 
place in publ ic in the H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on 1 J u l y 1999. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r F. ELGESEM, A t t o r n e y , A t t o r n e y - G e n e r a l ' s Office 

(Civil M a t t e r s ) , 
M r H . S.ETRE, D e p u t y to the P e r m a n e n t R e p r e s e n t a t i v e 

of Norway to the Counci l of E u r o p e , 

Agent, 

Adviser; 

(b) for the applicants 
M r H . IljORT, Advokat, 
M r J . H J O R T , Advokat, Counsel. 
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T h e C o u r t h e a r d add res ses by M r H . Hjor t a n d M r E lgesem a n d also 
the l a t t e r ' s reply to a ques t i on pu t by one of its m e m b e r s individually. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. B a c k g r o u n d to t h e c a s e 

7. T h e first app l i can t , M r Arnold Nilsen, a n d the second app l ican t , 
M r J a n G e r h a r d J o h n s e n , a r e Norweg ian ci t izens b o r n in 1928 and 1943 
and living in B e r g e n . T h e first app l ican t is a police inspec tor , who at t he 
m a t e r i a l t i m e was C h a i r m a n of t he Norweg ian Police Associa t ion (Norsk 
Politiforbund). T h e second app l ican t is a police cons tab le a n d was at t he 
re levan t t ime C h a i r m a n of t he Bergen Police Associa t ion (Bergen 
Poiitilag), a b r a n c h of the fo rmer associa t ion. At the m a t e r i a l t i m e they 
were bo th work ing in the Be rgen police force. 

8. In the 1970s M r G u n n a r N o r d h u s , t h e n a law s t u d e n t , and 
M r Edvard Vogt , t h e n an associate professor of sociology at the 
Univers i ty of B e r g e n , ca r r ied out an inves t iga t ion in to the p h e n o m e n o n 
of violence in Be rgen , a city of some 200,000 i n h a b i t a n t s . T h e y g a t h e r e d 
m a t e r i a l from the local hospi ta l r e l a t i n g to all p a t i e n t s sub jec ted to 
violence d u r i n g the per iod J a n u a r y 1975-July 1976. La t e r , t hey included 
m a t e r i a l from o t h e r sources . In 1981 M r N o r d h u s and Mr Vogt publ i shed 
a s u m m a r y of the i r previous r e p o r t s in a book en t i t l ed Volden og dens ofre. En 
empirisk undersekelse ("Violence and its V ic t ims . An Empi r ica l S tudy" ) . T h e 
book e x t e n d e d to some 280 pages and inc luded a 77-page c h a p t e r on police 
b ru ta l i ty , which it def ined as the unlawful use of physical force d u r i n g the 
p e r f o r m a n c e of police du t i e s . T h e a u t h o r s found, inter alia, t h a t 58 persons 
had been exposed to police b ru t a l i t y d u r i n g the a f o r e m e n t i o n e d per iod , 28 
of w h o m had been medical ly e x a m i n e d , and t h a t t he police in B e r g e n were 
respons ib le for a p p r o x i m a t e l y 360 inc idents a year of excessive a n d illegal 
use of force. 

T h e book gave rise to a h e a t e d public d e b a t e . Th i s involved in par t 
r e s e a r c h e r s conce rn ing the m e t h o d s used a n d the scientific basis for the 
conclusions d r a w n , and in pa r t m e m b e r s of the police and the p rosecu t ion . 

9. In this connec t ion the Min i s t ry of J u s t i c e appo in t ed a C o m m i t t e e 
(utvalg) of Inqu i ry cons is t ing of M r A n d e r s B r a t h o l m , professor of 
c r imina l and p r o c e d u r a l law, and M r H a n s S tenbe rg -Ni l sen , advocate 
before the S u p r e m e C o u r t . T h e i r m a n d a t e was to verify w h e t h e r the 
r e sea r ch of M r N o r d h u s a n d M r Vogt provided a basis for m a k i n g any 
gene ra l observa t ions as to t he n a t u r e a n d e x t e n t of police b r u t a l i t y in 
Be rgen . 
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Assis ted by a s ta t i s t ics expe r t a n d an e x p e r t on the use of in te rv iews , 
t h e C o m m i t t e e in terv iewed 101 pe r sons , inc luding 29 police officers, 2 
publ ic p rosecu to r s , 4 doc tors w h o had t a k e n blood s a m p l e s at Be rgen 
police s t a t ion , 5 social workers who dea l t especial ly wi th young c r imina l s 
in B e r g e n , 2 defence lawyers wi th ex tens ive exper i ence of c r imina l cases in 
Be rgen , 13 wi tnesses of police b ru t a l i t y and 27 al leged v ic t ims of such 
misconduc t . In a repor t pub l i shed in 1982 u n d e r t he t i t le Politivuld-
rapporten ( "Repor t on Police Bru ta l i ty" ) M r B r a t h o l m and M r S t e n b e r g -
Nilsen conc luded: 

"Since the Committee of Inquiry has been unable to reach a conclusion regarding 
individual accounts of situations, but has considered all the material as a whole (see 
remarks on p. 88 with reference to the recommendation of the Reitgjerdet 
Commission), it will not, on the basis of the descriptions of the situations alone, be able 
to give any exact figure as to the number of incidents of police violence in Bergen. 
However, on the basis of all the information concerning police violence in Bergen 
received from various sources by the Commit tee , it believes that the nature and the 
extent of police violence are far more serious than seems to be generally believed. On 
the strength of ihc evidence as a whole, the Committee assumes that the real extent 
hardly differs from the two researchers' estimates. However, the essential point must 
be that even the most cautious estimates that can be made on this basis indicate that the 
extent is alarming." 

10. T h e conclusions in t he 1982 r epo r t and its p r e m i s e s were called 
in to ques t i on by the Norweg ian Police Associa t ion , a m o n g s t o t h e r s . T h e 
associa t ion cons idered b r ing ing d e f a m a t i o n p roceed ings aga ins t 
M r B r a t h o l m , M r S tenberg-Ni l sen , M r N o r d h u s and M r Vogt but dec ided 
in 1983 to refrain from such ac t ion . 

11. N e w s p a p e r s in Be rgen , in pa r t i cu l a r , took a keen in t e re s t in t he 
d e b a t e following publ ica t ion of the 1982 r epo r t . Pr ior to t h a t , in 1981, t he 
n e w s p a p e r Morgenavisen had s t a t e d t h a t M r N o r d h u s had lied in connec t ion 
wi th t he col lect ing of m a t e r i a l for his r e sea r ch . M r N o r d h u s i n s t i t u t ed 
d e f a m a t i o n p roceed ings aga ins t the n e w s p a p e r bu t in 1983 the Be rgen 
Ci ty C o u r t (byrett) d i smissed the act ion on the g r o u n d t h a t t he accusa t ion 
had b e e n jus t i f ied . 

12. M r B r a t h o l m con t i nued his work on police b ru ta l i ty , eventua l ly as 
an i n d e p e n d e n t r e s e a r c h e r . In t he sp r ing of 1986 he pub l i shed a book 
en t i t l ed Politivold ("Police Bru t a l i t y " ) , wi th t he sub t i t l e Omfang - drsak -

forebyggelse. En studie i desinformasjon ( "Ex ten t - C a u s e s - P reven t ion . A 
Study in Mis in fo rma t ion" ) . H e exp la ined his use of t he t e r m 
" m i s i n f o r m a t i o n " as m e a n i n g the de l i be r a t e or neg l igen t d i s s emina t i on 
of incorrect i n fo rma t ion . It r e l a t ed to t he "fa lse" - or " m i s u n d e r s t o o d " -
loyalty, l ead ing police officers wi tness ing the excessive a n d unlawful use of 
force to k e e p qu ie t or cover t h e p e r p e t r a t o r by giving false t e s t imony . 
T a k i n g the 1982 r epo r t as its point of d e p a r t u r e t he book provided 
add i t iona l facts, ana lyses and conclusions . It also con t a ined s t r o n g 



NILSEN AND JOHNSEN v. NORWAY JUDGMENT 67 

cr i t ic ism by M r B r a t h o l m of t h e Ci ty C o u r t ' s j u d g m e n t in t he above-

m e n t i o n e d case b r o u g h t by M r N o r d h u s aga ins t Morgenavisen. 

B. P u b l i c a t i o n s c o n t a i n i n g i m p u g n e d s t a t e m e n t s by t h e appl i ­

c a n t s 

13. Following the publ ica t ion of M r B r a t h o l m ' s book Politivold t he 

second app l ican t , as C h a i r m a n of t he B e r g e n Police Associa t ion , was 

in te rv iewed by the n e w s p a p e r Dagbladet. T h e in te rv iew was publ i shed in 

a n ar t ic le on 15 May 1986 en t i t l ed (all q u o t a t i o n s below are t r ans l a t i ons 

from Norweg ian ) "Mr B r a t h o l m out to get the police - An e n t i r e service 

has been d e n o u n c e d by a n o n y m o u s p e r s o n s " a n d r e a d : 

" 'The mood of officers in the police force has been swinging between despair and 
anger. An entire service has been denounced by anonymous persons. Many of the 
officers dread making an appearance in town because there is always someone to 
believe that there must be something in these allegations.' 

This is what the Chairman of the Bergen Police Association, Mr Johnscn, told 
Dagbladet. He describes Professor Bratholm's recent report on police brutality in the 
Bergen police force as 'pure misinformation intended to harm the police'. 

'Until the contrary has been proved, I would characterise this as a deliberate lie. 
The allegations come from anonymous sources and are clearly defamatory of the 
service.' 

'Are you questioning Mr Bratholm's motives for exposing police brutality?' 

'There must be other ulterior motives. It appears as if the purpose has been to 
undermine confidence in the police.' 

'Would you suggest that the information be investigated internally?' 

'If there is any truth in it, we will do what we can to remedy the situation. Such a 
situation is not to our credit, and we are not interested in having such people in the 
force.' 

'So you do not exclude the possibility that misconduct has occurred?' 

'I discount the possibility that any officers have committed such outrages as 
described. But I cannot exclude thai some of them have in certain instances used 
force and gone too far.' " 

14. O n 16 M a y 1986 the first app l i can t , t h e n C h a i r m a n of the 

Norweg ian Police Associa t ion, was q u o t e d in an ar t ic le pub l i shed by the 

newspape r Bergens Tidende u n d e r the head l ine " U n w o r t h y of a law 

professor" . T h e a r t ic le r ead : 

" 'It is beneath the dignity of a law professor to present something like this. The 
allegations are completely frivolous since they are based on anonymous sources. They 
have nothing to do with reality.' 

This was stated by Mr Nilsen, Chairman of the Norwegian Police Association, in 
connection with the allegations made by Professor Bratholm in his book on police 
brutality. 
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T have spent my whole working life in the Bergen police force, and can safely say 
that the allegations concerning police brutality bear no relation to reality. They are 
stories that would have been better suited to a weekly with space to fill than a so-
called serious study', says Mr Nilsen. 

Full parity 

T am puzzled by the motives behind such allegations,' continues the Chairman of 
the Police Association. 'At any rale, it cannot be in the interests of the rule of law and 
the public good to create such problems for an entire service. I would claim that the 
quality of the human resources within the police is fully on a par with that found 
among professors. We would not be able to base a charge against anyone on such 
flimsy grounds as Professor Bratholm does. Then, at any rate, there would not be 
any rule of law in this country.' 

Would not be tolerated 

'But you arc not denying that police brutality does occur?' 

'Of course not, but that is a different question. Here it is a question of systematic 
use of violence and pure theft. Such conduct would not be tolerated within a police 
force.' 

Mr Nilsen points out that, although he has not studied the book closely, he considers 
that one cannot leave what has emerged so far unchallenged. The problem is that it is 
difficult to contest the allegations because it is not an individual, but an entire service, 
which feels it has hern libelled. He docs, however, agree with Chief of Police, Mr Oscar 
Hordnes, who told Bergens Tidende yesterday that there must be good reason for the 
Prosecutor-General \R\ksadvokaten\ to examine the mat ter more closely. The Police 
Association will also consider seeking a legal opinion on the book." 

C. F u r t h e r p u b l i c a t i o n s o n p o l i c e b r u t a l i t y 

15. In the a u t u m n of 1986 M r B r a t h o l m and M r N o r d h u s pub l i shed a 
book - Dokumentasjtm av politivold og andre overgrep i Bergen-politiet 
( " D o c u m e n t a t i o n of police b ru t a l i t y and o t h e r misconduc t in t he Bergen 
police force") in which M r B r a t h o l m s t a t ed : 

"The harassment and persecution to which Mr Nordhus - and in part Mr Vogl - have 
been subjected in Bergen are reminiscent of the fate of dissidents in east European 
countries. I doubt that there is anyone among us whose situation is closer to that of 
these dissidents than Mr Nordhus. It is almost a wonder that he has had the courage 
and strength to continue his struggle to bring the truth to light. 

It is impossible to say how many officers in the Bergen police force are involved in 
the unlawful practice described here; hopefully only a small minority. It is, however, 
difficult to believe that a great many in the force could be unaware of the conduct of 
certain colleagues. But their silence is ensured by the pressing demand for 'loyalty'. 
This has made it possible for the criminal sub-culture in (he Bergen police force 
— whose activities encompass various kinds of offences — to survive and most likely to 
Hourish. 

file:///R/ksadvokaten/
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There is reason to believe that many of the actions against Mr Nordhus and Mr Vogt 
are headed by somebody who is centrally placed - that there is somebody behind the 
scenes in the Bergen police force who is pulling the strings, plotting strategies and 
laying plans together with a few highly trusted persons. According to information that 
has come to light, it may now be possible to identify the key people responsible for some 
of the misconduct." 

16. In t he sp r ing of 1987 M r B r a t h o l m publ i shed a fu r the r book 
en t i t l ed Politiovergrep og penonjorf0lgelse. 220forklaringer om politivold og andre 
overgrep i Bergenspolitiet ("Police misconduc t and individual h a r a s s m e n t . 
220 s t a t e m e n t s conce rn ing police b ru t a l i t y and o t h e r forms of 
misconduct in the B e r g e n police force") , which to some e x t e n t was a n 
u p d a t e of M r B r a t h o l m ' s and M r N o r d h u s ' s book of 1986. In the 
in t roduc t ion M r B r a t h o l m s t a t ed : 

"Although abuse of power by the police does occur, and in some places far more 
frequently than in others, this does not mean that the majority of Norwegian police 
officers are guilty of such abuse. All the investigations indicate that a small minority of 
police officers have committed most of the incidents of abuse and are able to continue 
because the demands for 'loyalty' are so strong within the police." 

17. In ear ly 1988 t h e N o r w e g i a n law j o u r n a l Lov og Rett publ i shed a 
special vo lume devoted to the issue of police violence. It inc luded a 
n u m b e r of a r t ic les by academics , a m o n g s t o t h e r s by M r B r a t h o l m , 
cr i t ic is ing an inves t iga t ion o r d e r e d by the P r o s e c u t o r - G e n e r a l (see 
p a r a g r a p h 18 below). 

M r B r a t h o l m also publ i shed a n u m b e r of o t h e r ar t ic les on t he subject of 
police b ru ta l i ty . 

D . T h e " b o o m e r a n g c a s e s " 

18. After receiving from M r B r a t h o l m an u n e x p u r g a t e d vers ion of the 
book pub l i shed in a u t u m n 1986 m e n t i o n i n g the i n fo rmer s ' n a m e s (which 
unt i l t h e n had b e e n k n o w n to t he r e s e a r c h e r s only) , t h e P rosecu to r -
G e n e r a l o r d e r e d an inves t iga t ion h e a d e d by ad hoc p ro secu to r M r Er l ing 
Lyngtvei t and police officers from a n o t h e r d is t r ic t . 

In J u n e 1987 the resu l t of t he P r o s e c u t o r - G e n e r a l ' s inves t iga t ion was 
m a d e publ ic : 368 cases of a l leged police b ru t a l i t y in B e r g e n had been 
inves t iga ted . Some 500 pe r sons , inc lud ing 230 police officers, had been 
in te rv iewed. C h a r g e s were b r o u g h t aga ins t one police officer, who was 
s u b s e q u e n t l y a c q u i t t e d . T h e overal l conclusion r e a c h e d in the 
invest igat ion was essent ia l ly tha t the var ious a l l ega t ions of police 
b ru t a l i t y w e r e un founded . 

At t he close of t he inves t iga t ion , fifteen of t he in te rv iewees were 
c h a r g e d wi th having m a d e false accusa t ions aga ins t the police. T e n of 
t he se pe r sons were l a t e r convicted i n j u r y t r ia ls before t he G u l a t i n g High 
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C o u r t (lagmannsrett), which took place d u r i n g the per iod from N o v e m b e r 
1988 to M a r c h 1992 and were r e fe r red to as t he " b o o m e r a n g cases" . 

E. F u r t h e r p u b l i c a t i o n s c o n t a i n i n g i m p u g n e d s t a t e m e n t s 

19. O n 2 M a r c h 1988 a new s t a t e m e n t by the first app l i can t was 
p r in t ed in Annonseavisen in B e r g e n in an ar t ic le ca r ry ing the following 
head l ines : 

"Dramatic turn in the debate on brutality 

Amnesty contacted 

The Police Association is preparing legal action" 

T h e ar t ic le r ead : 

"Not only has Professor Bratholm now issued a demand thai a government committee 
of inquiry should be set up to review what was long ago concluded by the Prosecutor-
General, but the Bergen Police Department has now been reported to Amnesty 
International for violating human rights! A delegation from the international 
secretariat in London has already been in Bergen. Their report is expected to be ready 
this spring. 

T have to admit that I was quite surprised when I was told about this recently. It 
seems as if gentlemen like Mr Nordhus, Mr Vogt and Mr Bratholm now realise that 
when one move does not work they try another ' , commented Mr Nilsen, Chairman of 
the Norwegian Police Association. 

In [his] view, the mat ter is about to get out of hand. He describes the reporting of the 
mat ter to Amnesty as an insult and feels that with the recent, sharp attacks by Professor 
Bratholm and others, the limits of what can be called impartial research have long since 
been exceeded. 'In my view, one is faced with a form of skulduggery and private 
investigation where there is good reason to question the honesty of the motives', 
Mr Nilsen said to Annonseavisen. 

Just before the weekend Mr Nilsen was in Bergen, where he had talks with the newly 
appointed board of the Bergen Police Association ... Mr Nilsen says it was natural that 
the recent sharp attacks by Mr Nordhus, Mr Vogt and Mr Bratholm were one of the 
topics discussed. 

'I intend to contact our lawyer ... early this week. He has long ago sent a letter to 
Mr Bratholm in which we demand an apology for the s tatements he has made. I think 
you can count on our instituting defamation proceedings in this mat ter . We cannot 
put up with a situation where the same accusations continue l o b e made against the 
Bergen police despite the fact that the force has been cleared after one of the greatest 
investigations of our t i m e ' 

Extended accusations 

'But Mr Bratholm has no confidence in [prosecutor] Lyngtveil's competence and 
desire to have the whole mat ter investigated?' 

'The facl that Professor Bratholm now calls into question the work carried out by 
Mr Lyngtvcit and instituted by the Attorney-General [Regjeringsadvokaten] is in itself 
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serious and remarkable. Now the charges have been extended to include superior 
police authorities as well.' 

According ioAnnonseavisen's sources, Mr Nilsen will very soon contact the Prosecutor-
General to hear what the latter intends to do about Mr Bratholm's extended 
insinuations. 

As regards the fact that Amnesty International is being brought into [the mat te r ] , 
Mr Vogt ... affirms that this is as a result of the organisation's wish to gain full insight 
into the situation in the Bergen police force." 

20. In J u n e 1988 the first app l i can t gave a speech as C h a i r m a n of the 
N o r w e g i a n Police Associa t ion a t its a n n u a l g e n e r a l assembly , from which 
Bergens Tidende q u o t e d in an a r t ic le d a t e d 7 J u n e 1988 ca r ry ing the 
head l ine "Mr B r a t h o l m accused of d e f a m a t i o n " . T h e ar t ic le r ead , inter 
alia, as follows: 

"... The Norwegian Police Association is serious about its threat to bring defamation 
proceedings against Professor Bratholm. According to Mr Nilsen, Chairman of the 
Association, a summons against Mr Bratholm will be issued within the next days 
requesting thai two specific written s tatements he has made in connection with the 
police brutality case in Bergen be declared null and void. 

Refused 

'Professor Bratholm has had an opportunity to apologise for the two specific points 
which we find to be defamatory of the police as a professional group, but he has 
relused. Therefore we are instituting proceedings. No compensation will be claimed; 
we are merely seeking to have the s tatements declared null and void.' 

Critical eyes 

Mr Nilsen also mentioned this mat ter in his opening speech to the national assembly 
and said, among other things, that society's power structure had to tolerate critical eyes. 
However, this presupposed a responsible and reliable atti tude on the part of the critics. 
He strongly denounced unobjective debates on police brutality fostered by powerful 
forces of high social status. 

Dilettantes 

'Mr Bratholm's status as a professor has lent credibility to the allegations of police 
brutality, and this has undermined the respect for and confidence in the police. The 
Norwegian Police Association will not accept the appointment of a new commission to 
investigate allegations of police brutality; nor will it accept private investigations on a 
grand scale made by dilettantes and intended to fabricate allegations of police 
brutality which are then made public', said Mr Nilsen. 

Verbal attacks 

Mr Nilsen described verbal attacks on the police as an at tempt to undermine the 
dignity and authority of the police." 

2 1 . In a special edi t ion of t he law j o u r n a l Juristkontakt, pub l i shed in the 
a u t u m n of 1988, the police a n d the p rosecu t ion au tho r i t i e s p r e s e n t e d the i r 



72 NILSEN AND JOHNSEN v. NORWAY JUDGMENT 

views on the inves t iga t ion o r d e r e d by the P r o s e c u t o r - G e n e r a l a n d the 
ensu ing inves t iga t ion into the suspec ted false s t a t e m e n t s given by 
M r B r a t h o l m ' s in fo rmers . 

F. D e f a m a t i o n p r o c e e d i n g s 

22. In J u l y 1988 the N o r w e g i a n Police Associa t ion a n d its B e r g e n 
b r a n c h b r o u g h t d e f a m a t i o n p roceed ings aga ins t M r B r a t h o l m , seek ing to 
have his above-ci ted s t a t e m e n t s in " D o c u m e n t a t i o n of police b ru ta l i ty and 
o t h e r misconduc t in the B e r g e n police force" dec l a r ed null a n d void (see 
p a r a g r a p h 15 above) . 

23. In M a y 1989 M r B r a t h o l m , for his pa r t , i n s t i t u t ed d e f a m a t i o n 
p roceed ings aga ins t t he app l i can t s , r e q u e s t i n g t h a t a n u m b e r of the i r 
s t a t e m e n t s be dec la red null and void. 

24. In 1992, in view of t he E u r o p e a n C o u r t of H u m a n R i g h t s ' 
T h o r g e i r T h o r g e i r s o n v. Ice land j u d g m e n t of 25 J u n e 1992 (Series A 
no. 239) , the associa t ions w i t h d r e w the i r d e f a m a t i o n ac t ion aga ins t 
M r B r a t h o l m . T h e l a t t e r refused to w i t h d r a w his case aga ins t the 
app l i can t s . 

25. T h e Os lo Ci ty C o u r t h e a r d the case aga ins t t he app l i can t s from 
24 Augus t to 8 S e p t e m b e r 1992, d u r i n g which evidence was t a k e n from 
t w e n t y - t h r e e wi tnesses and extens ive d o c u m e n t a r y evidence was 
s u b m i t t e d . 

In its j u d g m e n t of 7 O c t o b e r 1992 the Ci ty C o u r t observed , inter alia, 
tha t it was es tab l i shed t h a t unlawful use of violence had occur red in 
B e r g e n and tha t , a l t h o u g h it h a d e m a n a t e d from very few police officers, 
t he e x t e n t of the violence was p r o b l e m a t i c . M r B r a t h o l m had not assai led 
his o p p o n e n t s ' in tegr i ty and had not expressed h imse l f in a m a n n e r t h a t 
could jus t i fy the app l i c an t s ' a t t a c k on h im. It found the following 
s t a t e m e n t s d e f a m a t o r y u n d e r Art ic le 247 of t he Pena l Code a n d dec la red 
t h e m null a n d void (dad og maktesles, mortifisert) u n d e r Art ic le 253 § 1 ( the 
n u m b e r i n g below follows t h a t a p p e a r i n g in the na t iona l cou r t s ' 
j u d g m e n t s ) : 

( S t a t e m e n t s by t he second app l ican t publ i shed by Dagbladet on 15 M a y 
1986) 

1.1 "He describes Professor Bratholm's recent report on police brutality in the 
Bergen police force as 'pure misinformation intended to harm the police'." 

1.2 "Until the contrary has been proved I would characterise this as a deliberate lie." 

1.3 "There must be other ulterior motives. It appears as if the purpose has been to 
undermine confidence in the police." 

( S t a t e m e n t s by t he First app l ican t pub l i shed by Annonseavisen a n d 
Bergens Tidende on 2 M a r c h and 7 J u n e 1988 respect ively) 
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2.2 "In my view, one is faced with a form of skulduggery and private investigation 
where there is good reason to question the honesty of the motives." 

2.3 "The Norwegian Police Association will not accept ... private investigations on a 
grand scale made by dilettantes and intended to fabricate allegations of police brutality 
which are then made public." 

O n the o t h e r hand , t he Ci ty C o u r t re jec ted M r B r a t h o l m ' s c la ims wi th 

respec t to the following s t a t e m e n t s by the first app l i can t pub l i shed by 

Bergens Tidende on 16 May 1986 and 7 J u n e 1988: 

2.1 "I am puzzled by the motives behind such allegations. At any rate, it cannot be in 
the interests of the rule of law and the public good to create such problems for an entire 
service." 

2.4 "Mr Nilsen described verbal attacks on the police as an at tempt to undermine the 
dignity and authority of the police." 

T h e Ci ty C o u r t o r d e r e d t he first app l i can t to pay 25,000 Norweg ian 

k rone r ( N O K ) for non -pecun ia ry d a m a g e to M r B r a t h o l m but d i smissed 

the l a t t e r ' s c la im for non-pecun ia ry d a m a g e aga ins t t he second appl ican t 

on t he g r o u n d t h a t it had been s u b m i t t e d out of t i m e . T h e Ci ty C o u r t 

fu r the r o r d e r e d tha t t he app l i can t s pay M r B r a t h o l m respect ively 

N O K 112,365.83 a n d N O K 168,541.91 for legal costs . 

T h e Ci ty C o u r t ' s j u d g m e n t inc luded the following reasons : 

"Statement 1.1 ... is an unequivocal allegation that Mr Bratholm's book contains false 
allegations of police violence within the Bergen police. The expression 'misinformation' 
may be understood as being a neutral assertion that Mr Bratholm provides false 
information, or to mean that he should be aware that he [does so], or that he [does it] 
deliberately. The Court emphasises that the phrase 'pure misinformation intended to 
harm the police' must be read in connection with the rest of the text - particularly 
s ta tement 1.2 and the last paragraph of the interview - and has come to the conclusion 
that an ordinary reader would understand the statement as follows: 

'With the intent of harming the police, Mr Bratholm is deliberately imparting false 
information on police brutality.' 

The Court has no doubt that this is an assertion that constitutes a defamatory 
allegation. It is both offensive to Mr Bratholm's sense of honour and liable to harm his 
reputation. The allegation is not a subjective characterisation, but an assertion about a 
mat ter of fact that can be proved by means of evidence. The accusation can thus be 
declared null and void. 

The Court would add that, when read in context, the statement cannot be construed 
as an accusation that Mr Bratholm himself is making false allegations of police 
brutality. However, even if the statement must be understood to be an allegation 
against persons other than Mr Bratholm (of making false accusations of police 
brutality), this does not alter its character as an allegation aimed at Mr Bratholm. 
When read in its entirety, the text clearly indicates that it is Mr Bratholm's book which 
Mrjohnsen is referring to. 
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When statement [1.2] is read in the context of the rest of the text, which essentially 
deals with Mr Bratholm's book, an ordinary reader would understand it as follows: 

'Mr Bratholm is deliberately passing on assertions about police brutality which he 
knows are lies.' 

Whether s tatement 1.2 can be interpreted in such a way that it also targets the 
informers is of no significance here either. Nor does the Court doubt that this 
s tatement constitutes a defamatory allegation directed at Mr Bratholm which may be 
declared null and void because its t ruth can be tested by evidence. 

[Statement 1.3] must be understood as a clear assertion that Mr Bratholm's purpose 
(in writing the book Politivold) has been to undermine confidence in the police. When read 
in the context of the rest of the text, especially s ta tements 1.1 and 1.2, it must be 
understood as an assertion that Mr Bratholm for this purpose is passing on allegations 
of police brutality which he knows to be untrue. The statement also includes an implicit 
denigration of Mr Bratholm's purpose as questionable and unworthy. 'Other motives' 
answers the question whether Mr Bratholm's motives can be doubted, i.e. as opposed to 
honourable motives such as, for instance, to promote the rule of law. 

The Court has no doubt that the assertion is an allegation which has both offended 
Mr Bratholm's sense of honour and is liable to harm his reputation. The part of the 
assertion alleging that Mr Bratholm's intention is to undermine the police can be 
proved to be true or false. That Mr Bratholm's intention, with the statement worded as 
it is, must be understood by the reader as questionable or reprehensible is a subjective 
value judgment that can hardly be proved true or false. However, this does not in 
principle mean that s tatement 1.3 may not be declared null and void. 

[Statement 2.2] is not unequivocal as to whom it is directed against. It can be 
understood as being directed against Mr Bratholm (probably also against others), 
when seen in the light of the two preceding passages stating that Mr Bratholm 
(together with Mr Vogt and Mr Nordhus) is trying a new move and that Mr Bratholm 
(amongst others) is transgressing the limits of neutral research. When read in its 
context, the statement may also be understood to imply that it is not at all directed 
against Mr Bratholm, but against Amnesty. Such an interpretation must be based on 
the fact that the newspaper interviewed Mr Nilscn just because Amnesty had become 
involved in the matter . As a third possibility, the Court mentions that the s ta tement -
especially when read in the context of the caption in the newspaper - may be understood 
by an ordinary reader to imply that it is first of all directed at Mr Vogt and Mr Nordhus, 
but also at Mr Bratholm. 

The Court has reached the conclusion that when read in context statement [2.2] must 
be interpreted in any event as an assertion that Mr Bratholm, among others, has 
questionable motives for his involvement, and that Mr Bratholm is engaged in and/or 
contributes to what Mr Nilsen describes as skulduggery and private investigation, not 
impartial research. 

The statement in part includes value judgments ('skulduggery', 'private 
investigation'), which are not liable to be declared null and void. However, the 
statement also includes an assertion on matters of fact, i.e. that there are dishonest 
motives and that Mr Bratholm is not neutral. 
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The statement must obviously be understood to be an assertion that it is Mr Bratholm 
whose motives are dishonest. This follows from the first and second paragraphs 
preceding the statement , where Mr Nilsen first mentions that Mr Bratholm (together 
with Mr Nordhus and Mr Vogt) is trying a new move, and then claims that Mr Bratholm. 
among others, has exceeded the limits of impartial research. 

The Court has no doubt that this assertion constitutes a defamatory allegation 
against Mr Bratholm. It is both offensive to his sense of honour and liable to harm his 
reputation. The truth of the allegation can be tested by evidence and it may therefore be 
declared null and void. 

Statement 2.3 contains an assertion that allegations of police brutality are being 
fabricated and then made public. When read in connection with the rest of the text, 
this must be interpreted by an ordinary reader as an assertion that Mr Bratholm 
publicises false allegations of police brutality. This assertion can be proved to be true 
or false, and is in principle liable to be declared null and void. 

The statement does not include only the said assertion. When the assertion is also 
understood to mean that Mr Bratholm is publicising allegations that he should have 
realised are false it follows that it is also offensive to Mr Bratholm's sense of honour 
and liable to harm his reputation. The assertion implies that he, as an expert, is 
heedlessly publicising false allegations of police brutality. However, when read in 
context the statement cannot be understood solely in this way. 

The s ta tement must be interpreted as an assertion that Mr Bratholm is taking part in 
a private investigation for the purpose of fabricating allegations of police brutality. 

If the assertion is to be interpreted as also being directed at persons other than 
Mr Bratholm, this does not preclude its being directed at him. Accordingly, 
statement 2.3 must also be interpreted as a defamatory allegation against 
Mr Bratholm, the truth of which can be tested by evidence." 

26. T h e app l i can t s a p p e a l e d aga ins t t he Ci ty C o u r t ' s j u d g m e n t to the 

S u p r e m e C o u r t (Hoyesterett), cha l l eng ing the fo rmer cour t ' s i n t e r p r e t a t i o n 

of the i r s t a t e m e n t s . W i t h o u t any suppor t in the i r word ing or t he con tex t , 

it had i n t e r p r e t e d t he s t a t e m e n t s as cal l ing in to ques t ion M r B r a t h o l m ' s 

hones ty and mot ives . In no event could t h e s t a t e m e n t s be r e g a r d e d as 

unlawful , as they had been exp res sed in response to his d a m a g i n g value 

j u d g m e n t s of t h e profession. T h e app l i can t s invoked, inter alia, Ar t ic le 250 

of t he Pena l Code p u r s u a n t to which a cour t could refrain from impos ing a 

pena l ty if the in jured p a r t y had provoked the d e f e n d a n t or r e t a l i a t e d in a 

r e p r e h e n s i b l e m a n n e r . A crucial factor was t h a t M r B r a t h o l m ' s a t t a cks on 

the associa t ions which the app l i can t s r e p r e s e n t e d c o n s t i t u t e d such 

provocat ion and r e t a l i a t ion . 

In his c ross -appea l M r B r a t h o l m cha l l enged the Ci ty C o u r t ' s findings 

wi th respec t to s t a t e m e n t s 2.1 and 2.4. Moreover , he e m p h a s i s e d , inter alia, 

t h a t he had not q u e s t i o n e d t h e hones ty of the app l i can t s or any o t h e r 

officials. His cr i t ic ism had b e e n d i r ec t ed aga ins t a sys tem a n d enjoyed 

special p ro t ec t i on u n d e r Art ic le 100 of t he C o n s t i t u t i o n . 
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O n 19 N o v e m b e r 1992 the Appea l s Select ion C o m m i t t e e (kjxremalsut-
valget) of t he S u p r e m e C o u r t g r a n t e d leave to appea l on po in t s of law. 

27. O n 5 May 1993 the S u p r e m e C o u r t re jec ted bo th appea l s , t h e r e b y 
upho ld ing the Ci ty C o u r t ' s j u d g m e n t , a n d o rde r ed each of t he app l i can t s 
to pay N O K 45,000 in add i t iona l costs to M r B r a t h o l m . 

O n beha l f of the cour t , M r J u s t i c e Schei s t a t ed , inter alia: 

"In the present case the interest in freedom of expression carries particular weight. 
The statements sought to be declared null and void were made in a public debate 
concerning police brutality. Police brutality - and by this I mean the use of illegal 
physical force by the police against individuals — is a mat ter of serious public concern. 
It is of central importance for democracy that a debate concerning such matters may-
take place as far as possible without a risk of sanctions being imposed on those who 
participate. It is of particular importance to allow a wide leeway for criticism in 
matters of public concern (see Article 100 of the Constitution). However, those who act 
in defence against the criticism, for instance the representatives of the Bergen police, 
should of course also enjoy this freedom of expression. 

However, freedom of expression does not go as far as [allowing] every statement in a 
debate, even if the debate relates to matters of public concern. Freedom of expression 
must be weighed against the rights of the injured party. The limit between statements 
which may be permissible and s tatements which may be declared null and void must in 
principle be set at s ta tements which relate to the other person's personal honesty or 
motives ... 

Nor do accusations of lies, improper motives, dishonesty ... serve to promote freedom 
of expression but, perhaps, rather to suppress or prevent a debate which should have 
been allowed to take place. 

[The applicants'] argument that the [impugned] s ta tements cannot be declared null 
and void because they include subjective value judgments which are not susceptible of 
proof, is in my view untenable. The statements include, among other things, accusations 
of deliberate lies, unworthy motives and intent to damage the police. The truth of this 
type of statement can in principle be proved. The fact that [the applicants] have made 
no at tempt to present such proof is another matter . 

In the assessment of whether the [statements] are to be considered unlawful 
[rettsstridig] the aggrieved party's own conduct may also be relevant. A person who uses 
strong language may have to tolerate more than others. I will revert to Mr Bratholm's 
conduct. Suffice it to say, in this context, that I cannot see that his strong involvement 
[in the debate] can be decisive with respect to those s tatements which clearly question 
whether he is lying or has acceptable motives. 

[The applicants] have submitted that, regardless of whether the s tatements are 
unlawful, the request for a null and void order must be refused, in accordance with an 
application by analog)' of Article 250 of the Penal Code. To this I would ... say that [this] 
provision scarcely has any independent significance any longer - at least as regards 
provocation. In the case-law, the injured party's own conduct has become more central 
in the determination of [whether a s tatement should be considered unlawful] and in 
violation of Article 247 of the Penal Code. I fail to see that there can be any room for 
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exemption from penalty if the s ta tement is unlawful. This approach would be the same 
if Article 250 ... had also been applicable to nullification. For this reason alone, there are 
no grounds for application by analogy, as pleaded by [the applicants]. 

I should think that the reasoning I have ... presented is also correct in respect of 
retaliation. In any event there [was in the present case] no retaliation such as that 
required ... 

I agree with the City Court that [the statements in question] fall under Article 247 of 
the Penal Code. Read in their context, they are directed against Mr Bratholm. In 
s ta tement 1.2 he is accused of deliberate lies. An accusation of falsehood is also implied 
in s tatement 1.1 by the word 'misinformation'. [Statement] 1.3 implies unworthv 
motives and suggests malicious intent [underlying Mr Bratholm's attacks against the 
police]. This is also implied in s tatement 1.1. The defamatory nature of the [second 
applicant's] s ta tements becomes clearer and is thus reinforced when the statements 
are read together. 

The interest in freedom of expression cannot make these s tatements lawful. I refer to 
what I have said about s ta tements which are directed against personal honesty and 
integrity. 

It has been submitted that Mr Bratholm's own situation must be of central 
importance in the evaluation of the issue of lawfulness. He has, it is being alleged, 
made strong and derogatory statements against his opponents in the debate and must 
accept that an embarrassing light is put on him as well. 

I agree that Mr Bratholm voices harsh criticism in his book 'Police Brutality'. A lot of 
this criticism is against a system, but a lot of it is also directed against persons. 

Mr Bratholm uses a number of derogatory expressions. 'Misinformation' has been 
singled out as one of them. I cannot see, for instance, that the use of that expression 
carries any significant weight when the lawfulness of the impugned s tatements is being 
assessed. Mr Bratholm's point in using this expression has been, inter alia, to expose a 
deliberate or negligent denial of the existence of police brutality. Such denial is a 
prerequisite for the occurrence of police brutality on an appreciable scale. 

The word despotism has also been mentioned. In the manner it is used in the preface 
to Mr Bratholm's book it is not linked to the Bergen police force ... The fact that the use 
of words such as 'despotism' probably contributed to raising the temperature and the 
general noise level of the debate maybe relevant to the assessment of the lawfulness [of 
the impugned s ta tements] . Having regard to the entire context, however, I cannot see 
that Mr Bratholm's choice of words or manner of presentation of his views either in 
'Police Brutality' or in connection with the commercialisation of the book can justify 
calling into question his integrity as was done in the s tatements under consideration. 

It is noted that the appellants have forcefully submitted that their s tatements were 
made in their capacity as representatives of the police and that, as such, they must enjoy 
a particular protection against their s ta tements being declared null and void. I agree 
that it was natural for Mr Johnsen and Mr Nilsen as representatives to look after the 
interests of the police officers in the debate. As I have already mentioned, their freedom 
of expression should be protected to the same extent as the freedom of those who direct 
the attention towards possible questionable circumstances within the police force. But, 
as already pointed out, there is a limit also in respect of them. That limit has been 
overstepped in this case. 
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Accordingly, I conclude along with the City Court that s tatements 1.1, 1.2 and 1.3 
must be declared null and void. 

I will now turn to Mr Nilsen's s tatements ... 

[Statement 2.2] ... directly assails the honesty of Mr Bratholm's motives. That this is 
what is being questioned is reinforced when the statement is read in the context of the 
whole article ... 

I therefore agree with the City Court that s tatement 2.2 must be declared mill and 
void ... 

Statement 2.3 is tantamount to an assertion that allegations of police brutality are 
being fabricated and then made public. In this, there clearly lies a s ta tement to the 
effect that the published material is being tampered with. The statement appears in 
close connection with Mr Bratholm and must at any rate be perceived as applying also 
to him ... 

... I therefore conclude that s tatement 2.3 but not s ta tement 2.4 must be declared null 
and void ..." 

28. In a concu r r i ng opinion M r J u s t i c e Bugge s t a t ed , inter alia: 

"I have reached the same conclusion and I agree on the essential points of the 
reasoning. However, for my part I have reached this conclusion with considerable 
doubts as to whether the appellants ' s ta tements were unlawful, having regard to the 
circumstances in which they were made. The basis for my doubts is as follows: 

[Mr Justice Schei] pointed out that in a public debate on 'mat ters of public concern' . . . 
the threshold for what the participants may state without being found liable for 
defamation should be very high. Even if this is accepted, I agree that it should not 
legitimise attacks directed against the opponent's personal integrity, or which devalue 
or throw suspicion on his motives for participating in the debate. 

For my part, I find it hard to see how the s ta tements which the City Court . . . declared 
null and void could be said to have been particularly directed against Mr Bratholm as a 
private individual. But I shall leave that aside, since I consider that in a heated public 
debate attacking another person's integrity and motives instead of what the person has 
stated must be deemed unlawful as such. 

What in particular causes a problem for me is that - as I see it - it was Mr Bratholm 
himself who had called into question the integrity of the police, in particular that of the 
Bergen Police Department , when the debate on police brutality resumed in 1986. In 
Chapter 15 of [the book] he states the following about the concept 'misinformation': 

' "Misinformation" can be defined in various ways. One possible definition is 
untrue information, irrespective of whether the information is provided in good 
faith. It may, for example, be discovered subsequently that the research was 
mistaken on some point. 

There is little reason to place such a wide construction on the concept of 
misinformation. It is more practical to understand it as meaning deliberate or 
negligent dissemination of incorrect information. Misinformation in this sense is a 
problem that is easier to deal with than when our understanding is broadened only 
gradually. 
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If I were to base my conclusion on scattered information and impressions, it would 
be that the misinformation has been ra ther successful. The police, their organisations 
and supporters appear to have convinced fairly large parts of public opinion - which is 
hardly surprising. It is natural to call to mind how successful misinformation 
concerning the old Greenland police force has been for several decades. In spile of 
the extremely bad conditions there - and the fact that sound documentation of 
these conditions was provided by at least some of the Oslo newspapers from time to 
time, it was the misinformation that prevailed. The many members of the police that 
knew of the brutality did nothing to bring the circumstances to light.1 

I cannot read this in any other way than that Mr Bratholm here indeed himself 
accuses his opponents in the debate - 'the police, its organisations and defenders' - of 
lack of integrity, of knowingly hiding factual circumstances and of acting on the basis of 
inappropriate motives. 

It is in my view on this basis that the appellants ' s ta tements must be evaluated - and 
in particular those which were made after the publication of 'Police Brutality' in 1986. 
The appellants ' submission that they, who naturally must have felt offended on behalf of 
the police, were entitled to reply in the same manner is not as such ill-founded. 

In this connection it is in my view also of importance that the appellants expressed 
themselves on behalf of the police organisations in Bergen and at the national level, 
respectively. They acted as elected representatives and spokesmen of the members. 
Very likely, and rightly so, they considered it an organisational duty to react to the 
attacks which were directed against the working methods of the police. It is not 
unusual in our society for the representatives of a profession to reply to public attacks 
in a way which might be lacking the necessary reflection and which might be somewhat 
inappropriate. The appellants were not familiar with the legislation on defamation 
either. 

Mr Bratholm has maintained that there must be a difference between what well-
known politicians must endure in respect of s ta tements related to their political 
activities and the protection he enjoys when 'from his professional standpoint he 
engages in important matters of public concern'. I do not agree ... and do not 
understand ... how this can be argued. In my opinion and as a mat ter of principle, when 
a scholar - for example in law - embarks on a public debate on matters of public interest 
he should not enjoy a greater right to protection under the defamation legislation than a 
politician. 

If I nevertheless agree with [Mr Just ice Schci's] conclusions, it is because I accept that 
there is a need to provide the best possible terms for a debate on 'matters of public 
concern' and that [such a debate] might suffer if s ta tements such as those dealt with 
in this case are not declared null and void, even if their background is taken into 
consideration." 

G. R e o p e n i n g o f t h e " b o o m e r a n g c a s e s " 

29. O n 1 6 J a n u a r y 1998 the S u p r e m e C o u r t o r d e r e d t he r eopen ing of 
seven of the " b o o m e r a n g cases" . T h e r e q u e s t s to this effect which had 
b e e n lodged in 1996 had b e e n re jec ted by the G u l a t i n g H igh C o u r t . T h e 
S u p r e m e C o u r t g r a n t e d leave to appea l . P u r s u a n t to sect ion 392 of the 
C r i m i n a l P r o c e d u r e Act the S u p r e m e C o u r t found, in its final decision, 
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t h a t in t he special c i r c u m s t a n c e s at h a n d the co r r ec tnes s of the 
convict ions was doubtful a n d t h a t we igh ty cons ide ra t ions w a r r a n t e d a 
r e a s s e s s m e n t of t he guilt of the convicted pe rsons . In t he S u p r e m e 
C o u r t ' s view it was evident t ha t police b ru t a l i t y had ex i s ted to a c e r t a i n 
ex t en t d u r i n g the years 1974-86. T h e r e a s o n for t he den ia l by police 
officers of any knowledge of such inc iden t s had to be sought in 
" m i s u n d e r s t o o d loyalty". It was highly p robab le t h a t some police officers 
had given false evidence d u r i n g the inves t iga t ions of police b ru t a l i t y in 
Be rgen . O n 16 Apri l 1998 the seven convicted pe r sons were a c q u i t t e d at 
t he r e q u e s t of t he p rosecu t ion which had found it u n n e c e s s a r y to b r i n g 
new c h a r g e s , fail ing a sufficient gene ra l i n t e r e s t . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

30. U n d e r Norweg ian d e f a m a t i o n law, t h e r e a re t h r e e kinds of 
r e sponse to unlawful d e f a m a t i o n , n a m e l y t he impos i t ion of a pena l ty 
u n d e r the provisions of the Pena l C o d e , an o r d e r u n d e r its Art ic le 253 
dec l a r ing t he d e f a m a t o r y a l l ega t ion null and void (mortifikasjon) a n d an 
o r d e r u n d e r the D a m a g e C o m p e n s a t i o n Act 1969 (Skade.serstatningsloven -
Law no. 26 of 13 J u n e 1969) to pay c o m p e n s a t i o n to t he aggr ieved par ty . 
On ly t he l a t t e r two were at issue in the p r e s e n t case . 

3 1 . U n d e r Art ic le 253 of t he Pena l C o d e , a d e f a m a t o r y s t a t e m e n t 
which is unlawful and has not been proved m a y be dec la red null a n d void 
by a cour t . T h e r e l evan t p a r t of th is provision r eads : 

"1. When evidence of the t ruth of an allegation is admissible and such evidence has 
not been produced, the aggrieved person may demand that the allegation be declared 
null and void unless otherwise provided by s tatute ." 

Such a d e c l a r a t i o n is appl icable only wi th r e g a r d to factual s t a t e m e n t s , 
t h e t r u t h of value j u d g m e n t s not be ing suscept ib le of proof. 

A l t h o u g h the provisions on o rde r s dec l a r ing a s t a t e m e n t null a n d void 
a r e con t a ined in t he Pena l C o d e , such an o rde r is not cons ide red a 
c r imina l sanc t ion bu t a jud ic ia l finding t h a t t he d e f e n d a n t has failed to 
prove its t r u t h and is t hus viewed as a civil-law r e m e d y . 

In r ecen t yea r s t h e r e has been a d e b a t e in Norway as to w h e t h e r one 
should abolish t he r e m e d y of null and void o rde r s , which h a s ex is ted in 
Norweg ian law since t he s i x t e e n t h c e n t u r y a n d which m a y also be found 
in t he laws of D e n m a r k a n d Ice land. Because of i ts be ing d e e m e d a 
pa r t i cu la r ly len ient form of sanc t ion , the Norweg ian Associa t ion of 
Ed i to r s has exp res sed a wish to m a i n t a i n it. 

32. Sec t ion 3-6 of t he D a m a g e C o m p e n s a t i o n Act 1969 r eads : 

"A person who has injured the honour or infringed the privacy of another person shall, 
if he has displayed negligence or if the conditions for imposing a penalty arc fulfilled, pay 
compensation for the damage sustained and such compensation for loss of future 
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earnings as the court deems reasonable, having regard to the degree of negligence and 
other circumstances. He may also be ordered to pay such compensation for non-
pecuniary damage as the court deems reasonable. 

If the infringement has occurred in the form of printed matter , and the person who 
has acted in the service of the owner or the publisher thereof is responsible under the 
first subsection, the owner and publisher are also liable to pay the compensation. The 
same applies to any redress imposed under the first subsection, unless the court finds 
that there are special grounds for dispensation ..." 

33. Cond i t ions for ho ld ing a de f endan t liable for d e f a m a t i o n a r e set out 
in C h a p t e r 23 of the Pena l Code , Art ic les 246 a n d 247 of which provide : 

"Article 246. Any person who by word or deed unlawfully defames another person, or 
who is accessory thereto, shall be liable to fines or imprisonment for a term not 
exceeding six months. 

Article 247. Any person who, by word or deed, behaves in a manner that is likely to 
harm another person's good name and reputation or to expose him to hatred, contempt, 
or loss of the confidence necessary for his position or business, or who is accessory 
thereto, shall be liable to fines or imprisonment for a term not exceeding one year. If 
the defamation is committed in print or in broadcasting or otherwise under especially 
aggravating circumstances, imprisonment for a term not exceeding two years may be 
imposed." 

A l imi t a t i on to t he appl icabi l i ty of Art ic le 247 follows from the 
r e q u i r e m e n t t h a t the express ion m u s t be unlawful (rettsstridig). Whi le 
th is is express ly s t a t e d in Ar t ic le 246, Art ic le 247 has been i n t e r p r e t e d by 
the S u p r e m e C o u r t to include such a r e q u i r e m e n t . 

F u r t h e r l imi ta t ions to the app l ica t ion of Art ic le 247 a re con ta ined in 
Art ic le 249, t he r e l evan t p a r t of which r eads : 

" I. Punishment may not be imposed under Articles 246 and 247 if evidence proving 
the truth of the accusations is adduced. 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

34. M r Arno ld Ni l sen and M r J a n G e r h a r d J o h n s e n lodged a n 
appl ica t ion (no. 23118/93) wi th t he C o m m i s s i o n on 2 N o v e m b e r 1993. 
T h e y compla ined t h a t t he Ci ty C o u r t ' s and the S u p r e m e C o u r t ' s 
j u d g m e n t s cons t i t u t ed a n unjust i f ied in t e r f e rence wi th t he i r r ight to 
f reedom of express ion u n d e r Ar t ic le 10 of the Conven t ion , which 
provision h a d the re fo re been viola ted . 

35. T h e C o m m i s s i o n dec la red t he appl ica t ion admiss ib le on 
10 S e p t e m b e r 1997. In its r epor t of 9 S e p t e m b e r 1998 ( fo rmer Ar t ic le 31 
of t he C o n v e n t i o n ) , it exp res sed the u n a n i m o u s opinion t h a t t h e r e had 
been a viola t ion of Art ic le 10. T h e full t ex t of the C o m m i s s i o n ' s opinion 
is r e p r o d u c e d as an a n n e x to this j u d g m e n t . 
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F I N A L S U B M I S S I O N S T O T H E C O U R T 

36. At the h e a r i n g on 1 J u l y 1999 the G o v e r n m e n t invited t he C o u r t to 
hold t h a t , as s u b m i t t e d in t he i r m e m o r i a l , t h e r e had been no viola t ion of 
Art ic le 10 of the Conven t ion . 

37. O n the s a m e occasion the app l i can t s r e i t e r a t e d the i r r e q u e s t to t h e 
C o u r t to find a viola t ion of Art ic le 10 a n d to m a k e an a w a r d of j u s t 
sat isfact ion u n d e r Art ic le 4 1 . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 10 O F T H E C O N V E N T I O N 

38. T h e app l i can t s compla ined t h a t the Os lo Ci ty C o u r t ' s j u d g m e n t of 
7 O c t o b e r 1992 (see p a r a g r a p h 25 above) , which the S u p r e m e C o u r t 
uphe ld on 5 M a y 1993 (see p a r a g r a p h s 27-28 above) , had cons t i t u t ed a n 
unjust i f ied in t e r f e rence wi th t he i r r igh t to f reedom of express ion u n d e r 
Art ic le 10 of the Conven t ion , which r eads : 

" 1 . Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers. This Article shall not prevent States from 
requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputation or rights of others, 
for preventing the disclosure of information received in confidence, or for maintaining 
the authority and impartiality of the judiciary." 

39. It was c o m m o n g r o u n d t h a t the i m p u g n e d m e a s u r e s cons t i t u t ed a n 
" in t e r f e rence by [a] publ ic a u t h o r i t y " wi th t he app l i c an t s ' r ight to 
f reedom of express ion as g u a r a n t e e d u n d e r the first p a r a g r a p h of 
Art ic le 10. Nor was it d i spu t ed t h a t t he in t e r f e rence was "p resc r ibed by 
law" a n d p u r s u e d a l eg i t ima t e a im, n a m e l y " t he p ro tec t ion of t he 
r e p u t a t i o n or r i g h t s of o t h e r s " . T h e C o u r t sees no r eason to doub t t h a t 
t he se two condi t ions for r e g a r d i n g the i n t e r f e r ence as permiss ib le u n d e r 
t h e second p a r a g r a p h of th is Art ic le were fulfilled. 

T h e a r g u m e n t s of those a p p e a r i n g before t h e C o u r t c e n t r e d on the 
th i rd condi t ion , t h a t t he i n t e r f e r ence be "necessa ry in a d e m o c r a t i c 
society". T h e app l i can t s a n d the C o m m i s s i o n a r g u e d tha t th is condi t ion 
h a d not b e e n compl ied wi th and t h a t Art ic le 10 had the re fore b e e n 
viola ted . T h e G o v e r n m e n t con t e s t ed this . 
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A. A r g u m e n t s o f t h o s e a p p e a r i n g b e f o r e the C o u r t 

/. The Commission and the applicants 

40. T h e C o m m i s s i o n s t r e s sed t h a t t he i m p u g n e d s t a t e m e n t s had been 
expressed in t he course of a publ ic d e b a t e on a m a t t e r of ser ious public 
concern . M r B r a t h o l m ' s posi t ion was not very different from t h a t of a 
pol i t ic ian, b e a r i n g in mind his funct ion as g o v e r n m e n t - a p p o i n t e d exper t 
respons ib le for reviewing the Findings pub l i shed by M r N o r d h u s a n d 
M r Vogt in t he ear ly 1980s a n d his f r equen t pa r t i c ipa t ion in public 
d e b a t e s (see p a r a g r a p h s 8-12 a n d 15-17 above) ; accordingly, he had to 
display a g r e a t e r d e g r e e of to l e rance , a lso because of his own choice of 
words which were suscept ib le of a rous ing ind igna t ion no tab ly wi th in t he 
police. Like M r B r a t h o l m , t he app l i can t s and the i r m e m b e r s h i p too were 
en t i t l ed u n d e r Art ic le 6 § 2 of t he Conven t i on to be p r e s u m e d innocent 
unt i l proved guil ty of hav ing c o m m i t t e d an offence. A c o m m o n 
d e n o m i n a t o r of all t he i m p u g n e d s t a t e m e n t s was t he i r c h a r a c t e r as 
responses by e lec ted police r e p r e s e n t a t i v e s to the ser ious and r e p e a t e d 
accusa t ions voiced, in p a r t i c u l a r by M r B r a t h o l m , to t he effect t h a t police 
officers in Be rgen had c o m m i t t e d c r imina l offences on a la rge scale. T h e 
pr inc ipa l a im of t he app l i c an t s ' s t a t e m e n t s was not to ques t i on t h e 
qua l i t i e s of M r B r a t h o l m ' s r e s e a r c h a n d his pe r sona l mot ives but to 
defend the police force aga ins t very ser ious accusa t ions e m a n a t i n g from 
var ious sources (see p a r a g r a p h s 13-14 and 19-21 above) . A l t h o u g h the 
i m p u g n e d s t a t e m e n t s were no doub t po lemica l , they did not cons t i t u t e a 
g r a t u i t o u s a t t a c k on M r B r a t h o l m . T h e s t a t e m e n t s in issue were scarcely 
suscept ib le of proof and could in any event not be r e g a r d e d as hav ing been 
m a d e in bad fai th. T h e m o r e r ecen t acqu i t t a l s of seven informers 
convicted in t he " b o o m e r a n g cases" was i r re levan t to the p r e s e n t case 
(see p a r a g r a p h 29 above) . C o n s i d e r i n g t h e c i r c u m s t a n c e s as a whole and, 
in pa r t i cu l a r , the tone of t h e d e b a t e which had been set not least by 
M r B r a t h o l m himself, t h e app l i c an t s ' s t a t e m e n t s were not of such a 
c h a r a c t e r as to r e q u i r e p ro tec t ion of M r B r a t h o l m ' s r e p u t a t i o n in the 
m a n n e r op ted for by t he na t iona l cour t s . 

4 1 . T h e app l i can t s , who sha red t he view of t he C o m m i s s i o n , fu r the r 
s t r e s sed t h a t it should be b o r n e in mind tha t t he i m p u g n e d express ions 
were ora l s t a t e m e n t s , a l lowing g r e a t e r l a t i t ude to the i r a u t h o r s in 
r e s o r t i n g to s t r o n g w o r d i n g and e x a g g e r a t i o n s . Moreover , the 
app l i can t s a r g u e d t h a t t he i r s t a t e m e n t s had been mi scons t rued by the 
N o r w e g i a n cour t s . T h e app l i can t s h a d not q u e s t i o n e d M r B r a t h o l m ' s 
pe r sona l hones ty bu t had cri t icised his ca re lessness in p r o m o t i n g the 
u n t r u e s t a t e m e n t s of his in formers while giving t he se an a p p e a r a n c e of 
verac i ty by sh ie ld ing t h e m u n d e r his cloak of m o r a l au tho r i t y . T h e 
N o r w e g i a n S u p r e m e C o u r t had based its r ea son ing on a n u n t e n a b l e 
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p resuppos i t ion t h a t s t a t e m e n t s r e l a t i n g to opinions and mot ives were 
not va lue j u d g m e n t s bu t could be proved as facts. In any event , t h e 
f indings m a d e by the P r o s e c u t o r - G e n e r a l in his inves t iga t ions (1986-87) 
were sufficient proof of t he verac i ty of t he fac tual p a r t of the i r 
s t a t e m e n t s (see p a r a g r a p h 18 above) . Moreover , w h e n expres s ing his 
own value j u d g m e n t s of his o p p o n e n t s ' acts a n d mot ives , M r B r a t h o l m 
had failed to display cau t ion in his choice of words a n d had succeeded in 
u n d e r m i n i n g the a u t h o r i t y of t he police. In books , a r t ic les in law 
j o u r n a l s and n e w s p a p e r s a n d e l sewhere he had r e p e a t e d l y accused the 
police, especial ly in Be rgen , of sys t ema t i c c r imina l conduc t (see 
p a r a g r a p h s 12 a n d 15-17 above) . T h e app l i can t s were provoked to 
r e spond in a publ ic d e b a t e in which M r B r a t h o l m had ac ted as t he 
a t t a c k e r and set t he tone . T h e app l i can t s did n o t h i n g m o r e t h a n they 
were expec t ed to do: they had a du ty to s t and up and speak for t he 
ave rage po l i ceman a n d to defend t he i r service and its r e p u t a t i o n . Not 
only were t he app l i can t s expec ted , they were e lec ted , to do so. 

2. The Government 

42. In the G o v e r n m e n t ' s submiss ion , all the s t a t e m e n t s in issue h a d 
been d i r ec ted at M r B r a t h o l m (or at least at h im t o g e t h e r wi th o the r s ) 
a n d conveyed possibly t he mos t ser ious accusa t ions t h a t migh t be m a d e 
aga ins t a scholar a n d r e sea r che r . T h e y were pr incipal ly a i m e d a t , a n d did 
in fact a m o u n t to a g r a t u i t o u s pe rsona l a t t a c k aga ins t , his honesty , 
in t eg r i ty a n d mot ives . Th i s was how the o rd ina ry r e a d e r was b o u n d to 
perceive the s t a t e m e n t s (see p a r a g r a p h s 13-14 and 19-20 above) . In this 
respec t t he d o m e s t i c c o u r t s ' i n t e r p r e t a t i o n s of t h e express ions were well 
r ea soned and were based on a n accep tab le a s s e s s m e n t of t he facts (see 
p a r a g r a p h s 25 a n d 27 above) . Whi le the app l i can t s never offered any 
e x p l a n a t i o n for t he i r choice of words , the i m p u g n e d a l lega t ions w e r e 
s t a t e m e n t s of fact, which in pr inc ip le were suscept ib le of proof. It was 
c lear t h a t t he d e f a m a t i o n p roceed ings at issue were an i m p o r t a n t 
s t epp ing- s tone on the way to the S u p r e m e C o u r t ' s decis ion in 1998 to 
r e o p e n the " b o o m e r a n g cases" , a fatal blow to a c en t r a l p a r t of t he 
app l i c an t s ' r ea son ing , n a m e l y t h a t t he previous convict ions proved t h a t 
M r B r a t h o l m ' s i n fo rmers had been lying (see p a r a g r a p h 29 above) . It was 
t h e N o r w e g i a n Police Associa t ion, not M r B r a t h o l m , who had set the tone 
of t he d e b a t e , by desc r ib ing the repor t of the 1981 C o m m i t t e e of Inqu i ry 
as a de l ibe ra t e a t t e m p t to d a m a g e t h e r e p u t a t i o n of t he police (see 
p a r a g r a p h 10 above) . M r B r a t h o l m for his p a r t had never accused the 
app l i can t s or any n a m e d m e m b e r s of the i r associa t ions of d i shones ty or 
u n w o r t h y mot ives . R a t h e r t h a n p r o m o t i n g or faci l i ta t ing a publ ic deba t e 
on police violence, t he s t a t e m e n t s were capab le of o b s t r u c t i n g t he d e b a t e . 
Moreover , the p r e s e n t case did not concern f reedom of t he p ress . 
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B. T h e C o u r t ' s a s s e s s m e n t 

/. General principles 

43. Accord ing to the C o u r t ' s wel l -es tab l i shed case-law, f reedom of 
express ion cons t i t u t e s one of t he essen t i a l founda t ions of a d e m o c r a t i c 
society and one of t he basic condi t ions for its p rog res s and for each 
individual ' s self-fulfilment. Subject to p a r a g r a p h 2 of Art ic le 10, it is 
appl icable not only to " i n f o r m a t i o n " or " i d e a s " t h a t a r e favourably-
received or r e g a r d e d as inoffensive or as a m a t t e r of indif ference, bu t 
also to those t h a t offend, shock or d i s tu rb . Such a re t he d e m a n d s of t ha t 
p lu ra l i sm, to le rance and b r o a d m i n d e d n e s s wi thou t which t h e r e is no 
" d e m o c r a t i c society". As set for th in Ar t ic le 10, this f reedom is subject to 
excep t ions , which m u s t , however , be c o n s t r u e d str ict ly, and the need for 
any res t r i c t ions m u s t be es tab l i shed convincingly. 

T h e test of "necess i ty in a d e m o c r a t i c society" r e q u i r e s t he C o u r t to 
d e t e r m i n e w h e t h e r t h e " i n t e r f e r e n c e " compla ined of co r r e sponded to a 
"p res s ing social need" , w h e t h e r it was p r o p o r t i o n a t e to t he l eg i t ima te 
a im p u r s u e d and w h e t h e r t he r ea sons given by the na t iona l au tho r i t i e s to 
justify it a r e re levan t a n d sufficient (see t he Sunday Times v. the U n i t e d 
K i n g d o m (no. 1) j u d g m e n t of 26 Apri l 1979, Series A no. 30, p . 38, § 62). 
In assess ing w h e t h e r such a " n e e d " exis ts and w h a t m e a s u r e s should be 
a d o p t e d to dea l wi th it, t he na t iona l a u t h o r i t i e s a r e left a c e r t a i n m a r g i n 
of app rec i a t i on . Th i s power of app rec i a t i on is no t , however , un l imi t ed but 
goes h a n d in h a n d wi th a E u r o p e a n supervis ion by the C o u r t , whose task it 
is to give a final ru l ing on w h e t h e r a res t r i c t ion is reconci lable wi th 
f reedom of express ion as p r o t e c t e d by Ar t ic le 10 (see, a m o n g m a n y o the r 
a u t h o r i t i e s , B lade t Troms0arc<7 Stensaas v. Norway [ G C ] , no. 21980/93 , § 58 , 
E C H R 1999-III). 

T h e C o u r t ' s task in exerc is ing its supervisory function is not to t a k e the 
place of the na t iona l au tho r i t i e s but r a t h e r to review u n d e r Art ic le 10, in 
t he l ight of t he case as a whole , t he decis ions they have t a k e n p u r s u a n t to 
the i r power of app rec i a t i on (ibid., § 60) . 

44. A pa r t i cu l a r f ea tu re of t he p r e s e n t case is t h a t t he app l i can t s were 
sanc t ioned in respec t of s t a t e m e n t s they h a d m a d e as r ep re sen t a t i ve s of 
police associa t ions in r e sponse to c e r t a i n r e p o r t s publ ic is ing a l lega t ions of 
police misconduc t . Whi l e t h e r e can be no doub t t h a t any res t r i c t ions placed 
on the r ight to i m p a r t a n d receive i n fo rma t ion on a r g u a b l e a l lega t ions of 
police misconduc t call for a s t r ic t s c ru t iny on the pa r t of t he C o u r t (see the 
T h o r g e i r T h o r g e i r s o n v. Ice land j u d g m e n t of 2 5 J u n e 1992, Ser ies A no. 239, 
pp . 27-28, §§ 63-70), t he s a m e m u s t apply to speech a i m e d at c o u n t e r i n g 
such a l lega t ions since it forms pa r t of t he s a m e d e b a t e . Th i s is especially 
t he case w h e r e , as he re , t he s t a t e m e n t s in ques t i on have b e e n m a d e by 
e lec ted r e p r e s e n t a t i v e s of profess ional assoc ia t ions in r e sponse to 



86 NILSEN AND JOHNSEN v. NORWAY JUDGMENT 

a l l ega t ions cal l ing into ques t ion the prac t ices a n d in tegr i ty of the 
profession. Indeed , it should be recal led t h a t t he r ight to f reedom of 
express ion u n d e r Art ic le 10 is one of the pr inc ipa l m e a n s of secur ing 
effective en joyment of t he r ight to f reedom of a s sembly a n d associa t ion as 
ensh r ined in Art ic le 11 (see Rekvenyi v. Hungary [ G C ] , no. 25390/94, § 58, 
E C H R 1999-III; t he U n i t e d C o m m u n i s t P a r t y of T u r k e y and O t h e r s v. 
T u r k e y j u d g m e n t of 30 J a n u a r y 1998, Reports oj'Judgments and Decisions 1998-
I, p . 20, § 42; the Vogt v. G e r m a n y j u d g m e n t of 26 S e p t e m b e r 1995, Series A 
no. 323 , p . 30, § 64; the Young , J a m e s a n d W e b s t e r v. t he U n i t e d K i n g d o m 
j u d g m e n t of 13 A u g u s t 1981, Series A no . 44, pp . 23-24, § 57; see also, mutatis 
mutandis, the Swedish Eng ine Dr ive r s ' U n i o n v. Sweden j u d g m e n t of 
6 F e b r u a r y 1976, Ser ies A no. 20, p . 15, § 40) . 

2. Application of those principles to the present case 

45. In the case a t h a n d the N o r w e g i a n S u p r e m e C o u r t , upho ld ing the 
Ci ty C o u r t ' s conclus ions , found t h a t two of M r Ni lsen 's s t a t e m e n t s 
pub l i shed on 2 M a r c h and 7 J u n e 1988 and t h r e e of M r J o h n s e n ' s 
s t a t e m e n t s pub l i shed on 15 M a y 1986 were de f ama to ry , "un lawfu l" 
(rettsstridig) a n d not proved to be t r u e . T h e S u p r e m e C o u r t cons ide red 
t h a t t he s t a t e m e n t s a m o u n t e d to accusa t ions aga ins t M r B r a t h o l m of 
falsehood ( s t a t e m e n t 1.1), of de l i be r a t e lies ( s t a t e m e n t 1.2), u n w o r t h y 
and mal ic ious mot ives ( s t a t e m e n t s 1.1 and 1.3), d i shones t mot ives 
( s t a t e m e n t 2.2) and hav ing fabr ica ted a l lega t ions of police b ru t a l i t y 
( s t a t e m e n t 2.3). T h e m a n n e r in which M r B r a t h o l m had exp res sed his 
views in t he book "Police Bru ta l i ty" , pub l i shed in the sp r ing of 1986, and 
in o t h e r publ ica t ions , could not in the S u p r e m e C o u r t ' s view just i fy cal l ing 
in to ques t i on his in t eg r i ty in the way done by t h e app l i can t s . It t he re fo re 
uphe ld the Ci ty C o u r t ' s j u d g m e n t dec la r ing the s t a t e m e n t s in ques t ion 
null a n d void a n d o r d e r i n g t h a t the first app l i can t pay c o m p e n s a t i o n to 
t he plaint iff ( the l a t t e r ' s c o m p e n s a t i o n c la im aga ins t the second 
app l ican t had b e e n s u b m i t t e d out of t i m e - see p a r a g r a p h s 25 and 27 
above) . 

T h e C o u r t has cons idered t he app l i c an t s ' a r g u m e n t t h a t t he 
express ions at issue were p r imar i ly a i m e d at M r B r a t h o l m ' s in formers 
and w e r e not i n t e n d e d to h a r m h im personal ly . However , it sees no 
g r o u n d s to ques t ion t he Norweg ian c o u r t s ' f indings t h a t t he s t a t e m e n t s 
were capab le of adverse ly affecting M r B r a t h o l m ' s r e p u t a t i o n . T h e 
r easons rel ied on by the na t iona l cour t s were c lear ly re levant to t he 
l eg i t ima t e a im of p r o t e c t i n g his r e p u t a t i o n . 

46. As r ega rds t he fu r the r ques t i on w h e t h e r t he r ea sons were also 
sufficient, t h e C o u r t observes t h a t t he case has its b a c k g r o u n d in a long 
and h e a t e d public d e b a t e in Norway on inves t iga t ions in to a l l ega t ions of 
police violence, no tab ly in t he city of Be rgen . T h e occu r r ence , n a t u r e a n d 
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e x t e n t of police violence were inves t iga ted by univers i ty r e s e a r c h e r s , a 
c o m m i t t e e of inqui ry a n d the P r o s e c u t o r - G e n e r a l a n d the issue was 
fought in the l i t e r a t u r e , in the p ress a n d in t he c o u r t r o o m (see 
p a r a g r a p h s 8-21 above) . As no ted by the Norwegian S u p r e m e C o u r t , t h e 
i m p u g n e d s t a t e m e n t s clearly bore on a m a t t e r of ser ious public concern 
(see p a r a g r a p h 27 above) . It m u s t be recal led t h a t , accord ing to t h e 
S t r a s b o u r g C o u r t ' s case-law, t h e r e is l i t t le scope u n d e r Art ic le 10 § 2 of 
t h e C o n v e n t i o n for res t r i c t ions on poli t ical speech or on d e b a t e on 
ques t ions of publ ic i n t e r e s t (see the Wingrove v. t he U n i t e d K i n g d o m 
j u d g m e n t of 25 N o v e m b e r 1996,Reports 1996-V, p . 1957, § 58; and Surek v. 
Turkey (no. 1)[GC], no. 26682/95 , § 6 1 , E C H R 1999-IV). 

47. However , as also observed by the S u p r e m e C o u r t , even in d e b a t e 
on m a t t e r s of ser ious publ ic concern , t h e r e m u s t be l imits to the r ight to 
f reedom of express ion (see p a r a g r a p h 27 above) . Desp i t e t he pa r t i cu l a r 
role played by the app l i can t s as r ep re sen t a t i ve s of professional 
associa t ions a n d t h e pr ivi leged p ro tec t ion afforded u n d e r t he Conven t i on 
to t he kind of speech in issue, t he app l i can t s had to act wi th in t he bounds 
set , inter alia, in the i n t e r e s t of t he "p ro t ec t ion of t he r e p u t a t i o n or r ights 
of o t h e r s " . W h a t is in issue is w h e t h e r t he app l i can t s exceeded the l imits 
of pe rmiss ib le cr i t ic ism. 

48. In d e t e r m i n i n g this ques t i on , t he C o u r t will have p a r t i c u l a r r ega rd 
to t he words used in t he s t a t e m e n t s and to t he con tex t in which they were 
m a d e public , in the l ight of t he case as a whole , inc lud ing the fact t h a t they 
were ora l s t a t e m e n t s r e p o r t e d by the press , t h e r e b y - p r e s u m a b l y -
r e d u c i n g or e l i m i n a t i n g the a p p l i c a n t s ' possibil i t ies of r e fo rmu la t i ng , 
pe r fec t ing or r e t r a c t i n g the i r s t a t e m e n t s before publ ica t ion . 

49. As r e g a r d s one a l lega t ion , n a m e l y s t a t e m e n t 1.2 accus ing 
M r B r a t h o l m of de l i be r a t e l ies, t he C o u r t a g r e e s wi th t he G o v e r n m e n t 
t h a t it exceeded the l imits of permiss ib le cr i t ic ism. Th i s could be 
r e g a r d e d as an a l l ega t ion of fact suscept ib le of proof, for which t h e r e was 
no fac tual basis and which could not be w a r r a n t e d by M r B r a t h o l m ' s way 
of expres s ing himself. Dec l a r i ng this s t a t e m e n t null and void was 
justif iable in t e r m s of Art ic le 10. 

50. O n the o t h e r h a n d , unl ike t he na t i ona l cou r t s , t he C o u r t does not 
cons ider t h a t , in so far as s t a t e m e n t s 1.1, 1.3, 2.2 and 2.3 were i m p u t i n g 
i m p r o p e r mot ives or i n t en t i ons to M r B r a t h o l m , they should be r e g a r d e d 
as a l lega t ions of fact r e q u i r i n g t he app l i can t s to prove the i r t r u t h (see 
p a r a g r a p h s 13-14, 19-21 above) . F r o m t h e w o r d i n g of the s t a t e m e n t s and 
the con tex t , it is a p p a r e n t t h a t t hey were i n t e n d e d to convey the 
a p p l i c a n t s ' own opinions and were t hus r a t h e r ak in to value j u d g m e n t s . 

5 1 . In so far as t he said s t a t e m e n t s impl ied t h a t M r B r a t h o l m had 
mis in fo rmed abou t police violence a n d fabr ica ted a l lega t ions of such 
misconduc t , t h e r e ex is ted a t t he m a t e r i a l t ime ce r t a in objective factors 
s u p p o r t i n g t he app l i c an t s ' q u e s t i o n i n g of M r B r a t h o l m ' s inves t iga t ions . 
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T h e libel ac t ion b r o u g h t by M r N o r d h u s and M r Vogt in respec t of 
a l l ega t ions of lies in ce r t a in n e w s p a p e r a r t ic les had b e e n unsuccessful 
a n d the P r o s e c u t o r - G e n e r a l ' s c r imina l inves t iga t ions of the Be rgen police 
had r e a c h e d the overal l conclusion t h a t t he var ious a l lega t ions of police 
b ru t a l i t y were un founded (see p a r a g r a p h s 11 a n d 18 above) . In t he 
ensu ing " b o o m e r a n g cases" a n u m b e r of in formers had been convicted of 
false accusa t ions aga ins t t he police (see p a r a g r a p h 18 above) . It is t r u e 
t h a t t he m a n n e r of conduc t of those p roceed ings gave r ise to cr i t ic ism, 
notably by M r B r a t h o l m himsel f (see p a r a g r a p h 17 above) . T h e C o u r t is 
also mindful of the differences as to focus, a p p r o a c h and ev iden t ia ry 
s t a n d a r d s be tween these inves t iga t ions and those c o n d u c t e d by 
M r B r a t h o l m . T h e C o u r t is fu r the r a w a r e t h a t in t he libel case aga ins t 
t he app l i can t s the Ci ty C o u r t observed tha t t he occu r r ence of unlawful 
use of force by the B e r g e n police had b e e n es tab l i shed d u r i n g the 
h e a r i n g s before it a n d t h a t , a l t h o u g h this conce rned very few police 
officers, t he e x t e n t of the misconduc t was p r o b l e m a t i c (see p a r a g r a p h 25 
above) . It r e m a i n s , however , t h a t at t he t i m e w h e n the Norweg ian cour t s 
ad jud ica ted the app l i c an t s ' case (see p a r a g r a p h s 25 and 27 above) t h e r e 
was some factual basis for the i r s t a t e m e n t s to the effect t h a t false and 
fabr ica ted a l l ega t ions of police b ru t a l i t y had b e e n m a d e . Th i s is not 
a l t e r e d by the fact t h a t the S u p r e m e C o u r t s u b s e q u e n t l y r e o p e n e d the 
" b o o m e r a n g cases" and a c q u i t t e d t he d e f e n d a n t s (see p a r a g r a p h 29 
above) . 

52. Moreover , like the Norweg ian cour t s in the i r ba l anc ing of t he 
c o m p e t i n g i n t e r e s t s u n d e r na t iona l law (see p a r a g r a p h s 25 and 27 
above) , the C o u r t , in apply ing the necessi ty tes t u n d e r Art ic le 10, will 
also have r e g a r d to t he role played by t h e in jured p a r t y in the p r e s e n t 
case (see t he Obersch l i ck v. A u s t r i a (no. 2) j u d g m e n t of 1 J u l y 1997, 
Reports 1997-IV, pp . 1275-76, §§ 31-35). In this r espec t , the C o u r t 
d i sag rees wi th the C o m m i s s i o n ' s opinion t h a t on the s t r e n g t h of his 
act ivi ty as a g o v e r n m e n t - a p p o i n t e d expe r t M r B r a t h o l m could be 
c o m p a r e d to a pol i t ic ian who had to display a g r e a t e r d e g r e e of t o l e rance . 
In the C o u r t ' s view, it was r a t h e r wha t he did beyond this funct ion, by his 
pa r t i c i pa t i on in publ ic d e b a t e , which is r e levan t . 

In this connec t ion , t he C o u r t no tes t h a t M r J u s t i c e Schei had r ega rd 
to the h a r s h cr i t ic ism voiced by M r B r a t h o l m in his book "Police 
Bru t a l i t y " (publ i shed in t he sp r ing of 1986) aga ins t a sys tem and , to a 
la rge e x t e n t , also aga ins t individuals . H e had used a n u m b e r of 
d e r o g a t o r y express ions , such as " m i s i n f o r m a t i o n " a n d " d e s p o t i s m " (see 
p a r a g r a p h 27 above) . Mr J u s t i c e Bugge , w h o in his concu r r i ng opinion 
(see p a r a g r a p h 28 above) a t t a c h e d more significance to this factor, 
q u o t e d c e r t a i n passages from the book which c o m m e n t e d on the 
p h e n o m e n o n of mi s in fo rma t ion by the police. M r J u s t i c e Bugge could 
not r ead this in any o t h e r way t h a n t h a t M r B r a t h o l m himsel f was 
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t h e r e b y accus ing his o p p o n e n t s in t he d e b a t e - " t h e police, its 
o rgan i sa t ions a n d d e f e n d e r s " - of lack of in tegr i ty , of de l ibe ra te ly 
cover ing up the ac tua l s i tua t ion and of professing false mot ives for 
the i r ac t ions . In the view of M r J u s t i c e Bugge , it was aga ins t this 
b a c k g r o u n d tha t t he a p p l i c a n t s ' s t a t e m e n t s had to be assessed, 
especial ly those which followed the publ ica t ion of the book. T h e 
app l i can t s were the re fore not en t i re ly unjust i f ied in c l a iming t h a t they 
were en t i t l ed to "hit back in the s a m e way". I n th is con tex t it was also 
signif icant t h a t t he app l i can t s were speak ing , as e lec ted r e p r e s e n t a t i v e s 
of the na t iona l a n d local police assoc ia t ions , on beha l f of t he i r m e m b e r s 
a n d had r ight ly felt t ha t t hey h a d a n obl iga t ion to c o u n t e r the a t t acks 
on the police's work ing m e t h o d s ( ibid.) . 

T h e C o u r t canno t bu t sha re this r ea son ing and no tes , in add i t ion , t ha t 
M r B r a t h o l m spoke , a m o n g s t o t h e r t h ings , of a "c r imina l s u b - c u l t u r e " in 
the B e r g e n police (see p a r a g r a p h 15 above) . However , b e a r i n g in mind 
t h a t t he app l i can t s were , in the i r capac i ty as e lec ted r e p r e s e n t a t i v e s of 
profess ional associa t ions , r e spond ing to cr i t ic ism of t h e w o r k i n g m e t h o d s 
a n d ethics wi th in the profession, t he C o u r t cons iders t h a t , in we igh ing 
the i n t e r e s t s of free speech aga ins t those of p ro t ec t i on of r e p u t a t i o n 
u n d e r t he necess i ty test in Art ic le 10 § 2 of t he Conven t ion , g r e a t e r 
weight should be a t t a c h e d to t he p la in t i f f s own act ive involvement in a 
lively publ ic discussion t h a n was done by the na t iona l cour t s when 
apply ing na t iona l law (see p a r a g r a p h 44 above) . T h e s t a t e m e n t s a t 
issue were d i rec t ly conce rned wi th t he p la in t i f f s con t r i bu t ion to tha t 
discussion. In t he C o u r t ' s view, a deg ree of e x a g g e r a t i o n should be 
t o l e r a t ed in t he con tex t of such a h e a t e d and c o n t i n u i n g publ ic deba t e 
of affairs of g e n e r a l conce rn , w h e r e on bo th sides professional 
r e p u t a t i o n s were at s t ake . 

53 . Aga ins t this backg round , n o t w i t h s t a n d i n g the Norweg ian cour t s ' 
conclusions u n d e r d o m e s t i c law, the C o u r t is not satisfied tha t 
s t a t e m e n t s 1.1, 1.3, 2.2 a n d 2.3 exceeded the l imits of permiss ib le 
cr i t ic ism for t he pu rposes of Ar t ic le 10 of t he Conven t i on . At t he h e a r t of 
the long a n d h e a t e d public discussion was t he ques t ion of t h e t r u t h of 
a l l ega t ions of police violence and t h e r e was fac tual suppor t for the 
a s s u m p t i o n t h a t false a l l ega t ions had b e e n m a d e by in fo rmer s . T h e 
s t a t e m e n t s in ques t ion essent ia l ly add res sed th is issue a n d the 
a d m i t t e d l y h a r s h l a n g u a g e in which they were expressed was not 
i n c o m m e n s u r a t e wi th t h a t used by the in jured p a r t y who, since a n early 
s t age , h a d p a r t i c i p a t e d as a l ead ing f igure in the d e b a t e . Accordingly, the 
C o u r t finds t h a t t he r e s u l t a n t i n t e r f e r ence wi th t he a p p l i c a n t s ' exercise of 
the i r f r eedom of express ion was not s u p p o r t e d by sufficient r easons in 
t e r m s of Art ic le 10 a n d was d i s p r o p o r t i o n a t e to the l eg i t ima te a i m of 
p r o t e c t i n g t he r e p u t a t i o n of M r B r a t h o l m . T h e r e has t hus been a 
violat ion of Art ic le 10 of the Conven t i on . 
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II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

54. Mr Ni lsen a n d M r J o h n s e n sought j u s t sat isfact ion u n d e r Art ic le 41 
of the C o n v e n t i o n , which provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. N o n - p e c u n i a r y d a m a g e 

55. T h e app l i can t s each r e q u e s t e d 25,000 N o r w e g i a n k r o n e r ( N O K ) in 
c o m p e n s a t i o n for non -pecun ia ry d a m a g e flowing from the violat ion of 
t he i r r ight to f reedom of express ion . 

56. T h e C o u r t a g r e e s wi th the G o v e r n m e n t t h a t the finding of a 
violat ion in i tself cons t i t u t e s a d e q u a t e j u s t sa t is fact ion for any non-
pecun ia ry d a m a g e a l legedly sus t a ined by the app l i can t s . 

B. P e c u n i a r y d a m a g e 

57. T h e app l i can t s fu r the r r e q u e s t e d t he C o u r t to m a k e a n award in 
respec t of ce r t a in s u m s to ta l l ing N O K 440,242.74 which the Norweg ian 
cou r t s had o rde r ed t h e m to pay to M r B r a t h o l m . Th i s included 
N O K 370,907.74 for the l a t t e r ' s costs before the Ci ty C o u r t and the 
S u p r e m e C o u r t , N O K 25,000 for non-pecun ia ry d a m a g e (to be paid by 
t h e first app l i can t ) and N O K 44,335 for loss of i n t e r e s t (see p a r a ­
g r a p h s 25 and 27 above) . 

T h e app l i can t s exp la ined t h a t t he above a m o u n t s h a d b e e n covered on 
an ex gratia basis , w i thou t any pr ior a g r e e m e n t , by t he Norweg ian Police 
Associa t ion and t h a t , if an award were m a d e u n d e r this head , they would 
r e i m b u r s e t he a m o u n t s to t he associa t ion. 

58. T h e G o v e r n m e n t did not object to the above c la ims . 
59. T h e C o u r t recal ls t h a t , a cco rd ing to its case-law, c o m p e n s a t i o n of 

d a m a g e is recoverable only to t he e x t e n t t h a t a causa l link is es tab l i shed 
b e t w e e n the violat ion of t he Conven t i on and the d a m a g e sus t a ined . In the 
in s t an t case a viola t ion of Ar t ic le 10 has been found by reason of t he 
decisions conce rn ing all of the i m p u g n e d s t a t e m e n t s m a d e by the first 
app l i can t and two of t he t h r e e con t e s t ed s t a t e m e n t s m a d e by the second 
app l i can t . In the l ight of th is , t he C o u r t awards t he first app l ican t t he 
a m o u n t - N O K 25,000 - which he was o r d e r e d to pay in c o m p e n s a t i o n 
and bo th app l i can t s jo in t ly N O K 350,000 in respec t of t he r e m a i n d e r of 
the i r c la im u n d e r th is head . 
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C. C o s t s a n d e x p e n s e s 

60. T h e app l i can t s fu r the r c la imed r e i m b u r s e m e n t of costs and 
expenses in respec t of t he following i t ems : 

(i) N O K 645,912 for the i r costs and expenses in t he d o m e s t i c 
p roceed ings ; 

(ii) N O K 175,000 for t he work of the i r lawyers in t he S t r a s b o u r g 
p roceed ings ; 

(iii) N O K 22,000 in costs for t r a n s l a t i o n ; 
(iv) N O K 18,000 for t ravel a n d subs i s tence expenses in connec t ion 

wi th the h e a r i n g before t he C o u r t on 1 J u l y 1999. 
In so far as the above a m o u n t s had been covered ex gratia by the 

N o r w e g i a n Police Associa t ion, t h e app l i can t s u n d e r t o o k to r e i m b u r s e to 
t he l a t t e r any award m a d e by the C o u r t . 

61 . T h e G o v e r n m e n t con t e s t ed the above c la im, a r g u i n g t h a t the 
n u m b e r of h o u r s a n d t h e r a t e s were excessive. 

62. T h e C o u r t , in accordance wi th its casedaw, will cons ider w h e t h e r 
t he costs and expenses c la imed were ac tua l ly and necessar i ly incu r red in 
o r d e r to p r even t or ob ta in r ed re s s for the m a t t e r found to cons t i t u t e a 
violat ion of the Conven t ion and were r ea sonab le as to q u a n t u m (see , for 
i n s t ance , t he Tols toy Miloslavsky v. the U n i t e d K i n g d o m j u d g m e n t of 
13 Ju ly 1995, Ser ies A no. 316-B, p. 83 , § 77). As r e g a r d s i t em (i), the 
C o u r t recal ls its f inding t h a t the decis ion of t he na t iona l cour t s dec la r ing 
one of the second app l i can t ' s s t a t e m e n t s null a n d void was jus t i f ied u n d e r 
Art ic le 10 § 2. Accordingly, dec id ing on an equ i t ab l e basis , it awa rds the 
app l i can t s N O K 250,000 on this poin t , while i t e m s (ii) to (iv) should be 
r e i m b u r s e d in the i r en t i r e ty . 

D . I n t e r e s t p e n d i n g t h e p r o c e e d i n g s b e f o r e t h e n a t i o n a l c o u r t s 
a n d t h e C o n v e n t i o n i n s t i t u t i o n s 

63. T h e app l i can t s in addi t ion c la imed N O K 325,000 in s imple i n t e r e s t 
( a p p r o x i m a t e l y 5% pe r yea r for six years ) on t he a m o u n t s c l a imed in 
respec t of pecun ia ry d a m a g e and d o m e s t i c costs a n d expenses . 

64. T h e G o v e r n m e n t cons idered this c la im unfounded . 
65. T h e C o u r t finds t h a t some pecun ia ry loss m u s t have been 

occas ioned by r e a s o n of the per iods t h a t e lapsed from the t imes w h e n the 
var ious costs were i ncu r r ed un t i l t he C o u r t ' s award (see, for e x a m p l e , the 
Da rby v. Sweden j u d g m e n t of 23 O c t o b e r 1990, Series A no. 187, p . 14, § 38; 
t he Observer a n d Guardian v. t he U n i t e d K i n g d o m j u d g m e n t of 26 N o v e m b e r 
1991, Series A no. 216, p . 38, § 80 (d) ; and Blade t T roms0 and Stensaas c i ted 
above, § 83) . Dec id ing on an equ i t ab l e basis and having r e g a r d to the r a t e s 
of inflat ion in Norway d u r i n g the re levan t per iod , it awa rds t h e app l i can t s 
N O K 50,000 wi th respec t to the i r c la im u n d e r this head . 
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E. D e f a u l t i n t e r e s t 

66. Accord ing to t he in fo rma t ion avai lable to the C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t appl icable in Norway at the d a t e of adop t ion of t he p re sen t 
j u d g m e n t is 12% per a n n u m . T h e C o u r t , in acco rdance wi th its e s t ab l i shed 
case-law, d e e m s this r a t e a p p r o p r i a t e wi th r e g a r d to the s u m s a w a r d e d in 
the p re sen t j u d g m e n t . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by twelve votes to five t h a t t h e r e has been a violat ion of Art ic le 10 
of t he Conven t ion ; 

2. Holds by t h i r t e e n votes to four t h a t t he f inding of a violat ion of Ar t ­
icle 10 in itself cons t i tu t e s a d e q u a t e j u s t sa t i s fac t ion for t he non-pecun ia ry 
d a m a g e al leged by the app l i can t s ; 

3. Holds by twelve votes to five tha t t he r e s p o n d e n t S t a t e is to pay the 
app l i can t s , w i th in t h r e e m o n t h s , 

(a) for pecun ia ry d a m a g e 375,000 ( th ree h u n d r e d a n d seventy-five 
t h o u s a n d ) N o r w e g i a n k rone r ; 
(b) for costs a n d expenses , 465,000 (four h u n d r e d a n d sixty-five 
t h o u s a n d ) Norweg ian k rone r ; 
(c) for add i t iona l i n t e re s t , 50,000 (fifty t h o u s a n d ) Norweg ian k roner ; 

4. Holds by twelve votes to five t h a t s imple in t e re s t a t an a n n u a l r a t e of 
12% shal l be payable from the expiry of the a b o v e - m e n t i o n e d t h r e e 
m o n t h s unt i l s e t t l e m e n t ; 

5. Dismisses u n a n i m o u s l y t he r e m a i n d e r of t he app l i c an t s ' c la ims for j u s t 
sat isfact ion. 

Done in Engl i sh a n d in F r e n c h , and de l ivered at a public h e a r i n g in the 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 25 N o v e m b e r 1999. 

Luz ius WILDHABER 

P re s iden t 

Miche le DE SALVIA 
R e g i s t r a r 

In accordance wi th Art ic le 45 § 2 of t he Conven t i on a n d Rule 74 § 2 of 
the Rules of C o u r t , t he following s e p a r a t e opinions a re a n n e x e d to this 
j u d g m e n t : 
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(a) d i s sen t ing opinion of M r Rozakis ; 
(b) d i s sen t ing opinion of M r Kür i s , M r T ü r m e n , Mrs S t r azn ickä a n d 

Mrs Greve . 

L.W. 
M. de S. 
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D I S S E N T I N G O P I N I O N O F J U D G E R O Z A K I S 

I a m regre t fu l ly unab le to follow the major i ty of the C o u r t a n d find a 
violat ion of Ar t ic le 10 in th is case . I believe t h a t this is a case w h e r e t he 
cour t s in Norway ac ted correc t ly by proper ly we igh ing the confl ict ing 
i n t e r e s t s of t he pa r t i e s involved in the d i s p u t e , in p roceed ings conce rn ing 
d e f a m a t i o n of an individual by two police officers. 

I would like to s t a r t the discussion on my d i s sen t ing view by identifying 
the s t a t e m e n t s of the po l icemen t h a t I cons ider not only de f ama to ry , from 
a domes t ic - law point of view, bu t also not covered by the p ro tec t ion of t he 
f reedom of express ion e n s h r i n e d by Art ic le 10 of the Conven t ion . T h e s e 
a r e t he s t a t e m e n t s of t he second appl ican t t h a t (a) "un t i l t he con t r a ry has 
been proved , I would cha rac t e r i s e this as a d e l i b e r a t e l ie" a n d (b) " t h e r e 
m u s t be o t h e r u l t e r io r mot ives . It a p p e a r s as if the pu rpose has been to 
u n d e r m i n e confidence in t he police". T h e first can be r e g a r d e d , as t h e 
C o u r t r ight ly said, "as an a l lega t ion of fact suscept ib le of proof, for which 
t h e r e was no factual basis a n d which could not be w a r r a n t e d by 
M r B r a t h o l m ' s way of expres s ing h i m s e l f , while t he second was a i m e d at 
cas t ing d o u b t on the in tegr i ty , impa r t i a l i t y and good faith of M r B r a t h o l m , 
and to affect adverse ly his r e p u t a t i o n . T h e s e two s t a t e m e n t s would have 
sufficed, to my mind , to lead the N o r w e g i a n cour t s to the sanc t ion 
imposed , a n d ou r C o u r t , cor responding ly , to find a non-violat ion of 
Art ic le 10. T h e fact t h a t t he l a t t e r h a s , while d i s t anc ing itself from the 
first s t a t e m e n t , op ted for f inding a violat ion in the p r e s e n t case , obliges 
m e to a p p e n d my dissent to the j u d g m e n t . 

T h e r easons which have led me to a different conclus ion from t h a t of 
t h e major i ty of t he C o u r t a r e t he following: 

(a) T h e n a t u r e of the speech t h a t we have b e e n cal led upon to p ro tec t 
in this case does not necessar i ly be long to t he h ighes t " eche lon" of the 
speech t h a t , accord ing to the S t r a s b o u r g case-law, m e r i t s p ro t ec t ion 
u n d e r Art ic le 10 of the Conven t ion . I n d e e d it does not e n t e r wi th in t he 
sphe re of t he f reedom of t he press ; it is not even, p roper ly speak ing , 
poli t ical speech . T h e i n t e r e s t s p ro t ec t ed by the express ion of the two 
po l i cemen a r e basically t r a d e - u n i o n i n t e r e s t s w i th in t he f r amework of a 
d iscuss ion of a m a t t e r of publ ic concern . A l t h o u g h the c r imina l ly 
s anc t ioned s t a t e m e n t s were u t t e r e d in t h e course of a d e b a t e of m o r e 
gene ra l publ ic i n t e r e s t , t he i r a im was to p ro tec t the pa r t i cu l a r i n t e r e s t s 
of a professional body - the Norweg ian police. 

(b) T h e pe r son aga ins t w h o m the speech was d i rec ted was a p r iva te 
pe r son , an individual whose m a i n a im was to es tab l i sh the responsibi l i ty 
of the police in respec t of ins tances of i l l - t r e a t m e n t by t he l a t t e r , t h r o u g h 
r e sea r ch in to t he m a t t e r a n d us ing scientific t e c h n i q u e s . T h e exchange of 
views b e t w e e n t h e two p a r t i e s - M r B r a t h o l m and the police - b e c a m e 
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h e a t e d , and M r B r a t h o l m m a y be cons ide red as hav ing also c o n t r i b u t e d to 
t he inc rease of tens ion d u r i n g the d e b a t e . Yet , it should not be forgo t ten 
t h a t M r B r a t h o l m was not a pol i t ic ian a n d could not be e q u a t e d wi th a 
pol i t ic ian, and t h a t t he c h a r a c t e r of his speech was heavily inf luenced by 
the s t r o n g l a n g u a g e used by the Norweg ian police to a t t a c k his views. In 
any event , t he c h a r a c t e r of M r B r a t h o l m ' s express ions , a l t h o u g h severely 
cr i t ic is ing t h e Norweg ian police, never d e t e r i o r a t e d to t he level of 
pe r sona l insul ts and s t a t e m e n t s d e g r a d i n g the honour of specific pe r sons . 
I should also add, at this j u n c t u r e , t h a t M r B r a t h o l m was careful enough 
to u n d e r l i n e t h a t his accusa t ions aga ins t t h e Norweg ian police, 
d o c u m e n t e d by pieces of evidence , were not d i rec ted genera l ly aga ins t 
t he force as such, but aga ins t a minor i ty of po l i cemen w h o m he 
cons ide red respons ib le for t he i l l - t r e a tmen t of c i t izens . 

(c) T h e Norweg ian cour t s imposed sanc t ions on the app l i can t s which 
were p r o p o r t i o n a t e to the l eg i t ima t e a im p u r s u e d , n a m e l y t h e p ro tec t ion 
of t he r e p u t a t i o n of M r B r a t h o l m . It should be recal led t h a t t he S u p r e m e 
C o u r t of Norway, which was t he last cour t hav ing dea l t wi th t he m a t t e r , 
uphe ld the Ci ty C o u r t ' s j u d g m e n t , dec la r ing the s t a t e m e n t s in ques t ion 
null and void and o r d e r i n g t h a t the first app l i can t pay c o m p e n s a t i o n to 
the plaintiff. T h e second appl ican t did not pay c o m p e n s a t i o n , because 
the p la in t i f f s c o m p e n s a t i o n c la im aga ins t h im had been s u b m i t t e d out of 
t i m e . It is obvious t h a t the app l i can t s did not suffer any o the r 
inconvenience , or a c r imina l convict ion, i m p r i s o n m e n t , e tc . 

U n d e r t he se c i r c u m s t a n c e s and for t he reasons exp la ined , I cons ider 
t h a t Art ic le 10 of the Conven t ion has not been viola ted . I should, in 
conclusion, s t ress t h a t all E u r o p e a n legal sys tems , in the i r effort to 
p ro tec t the r e p u t a t i o n of individuals , provide for d e f a m a t i o n as a 
c r imina l ly pun i shab le offence. Th i s h o m o g e n e i t y of t he E u r o p e a n legal 
sys tems m u s t be t a k e n in to account w h e n our C o u r t deals wi th m a t t e r s 
of violat ions of Ar t ic le 10, because it r e p r e s e n t s a c o m m o n d e n o m i n a t o r , 
a c o m m o n s tance of the E u r o p e a n S t a t e s vis-a-vis a specific type of h u m a n 
behav iour . A l though the C o u r t is not obl iged to conclude t h a t d e f a m a t i o n 
p roceed ings and the ensu ing convict ions a r e always and ind i sc r imina te ly 
justified, in appl ica t ion of p a r a g r a p h 2 of Art ic le 10, the c o m m o n app roach 
of the E u r o p e a n S t a t e s in this m a t t e r is a factor to be ser iously t a k e n into 
account w h e n we igh ing the var ious r i gh t s a n d i n t e r e s t s involved in 
Art ic le 10 cases . 
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D I S S E N T I N G O P I N I O N O F J U D G E S K U R I S , T U R M E N , 
S T R A Z N I C K A A N D G R E V E 

W e formed p a r t of t h e minor i ty which voted aga ins t t he f inding of a 
violat ion of Art ic le 10 of t he Conven t ion in this case . 

T h e case concerns f reedom of express ion , not f reedom of t he press . 
Art ic le 10 § 2 of t h e Conven t i on sets out t he l imits of t he pe rmiss ib le 
res t r ic t ions on f reedom of express ion . T h e ques t ion in this case is 
w h e t h e r t he in t e r f e rence compla ined of by the app l i can t s was "necessa ry 
in a d e m o c r a t i c society", t h a t is w h e t h e r : 

- it co r r e sponded to a p res s ing social need , 
- it was p r o p o r t i o n a t e to the l eg i t ima te a im p u r s u e d , a n d 
- the reasons given by the na t iona l a u t h o r i t i e s to just i fy it a r e re levan t 

and sufficient. 
Na t iona l a u t h o r i t i e s , in p a r t i c u l a r the cour t s , have a ce r t a in m a r g i n of 

app rec i a t ion in assess ing w h e t h e r such a need exists and w h a t m e a s u r e s 
should be a d o p t e d to dea l wi th it. Th i s C o u r t ' s funct ion is to review the 
l a t t e r a n d give a final ru l ing as to w h e t h e r a res t r i c t ion is reconci lable 
with f reedom of express ion as p ro t ec t ed by Art ic le 10. 

T h e re s t r i c t ions imposed in t he p r e s e n t case der ived from five of t he 
app l i can t s ' s t a t e m e n t s r e p o r t e d in the N o r w e g i a n p ress be ing dec la red 
null and void and the first app l ican t be ing o r d e r e d to pay c o m p e n s a t i o n 
to Professor B r a t h o l m ( the l a t t e r ' s c o m p e n s a t i o n c la im aga ins t the second 
appl ican t be ing t i m e - b a r r e d ) . 

In shor t , t he case conce rns the l a n g u a g e used by two m e m b e r s of the 
police force in B e r g e n in a long- las t ing a n d h e a t e d d e b a t e over 
r e sea rch -based a l l ega t ions of police b ru t a l i t y - or m o r e precisely t he 
use of excessive force - in Bergen . Professor B r a t h o l m e n t e r e d t he 
d e b a t e as a m e m b e r of a g o v e r n m e n t - a p p o i n t e d commiss ion of inqui ry 
set u p to e x a m i n e the m a t t e r . H e l a t e r ac ted ou t s ide this official 
f ramework a n d p u r s u e d the i ssue , p a r t i c i p a t i n g in the publ ic d e b a t e 
also in his capac i ty as a c r imina l - law special is t . T h e two m e m b e r s of 
t he B e r g e n police force - t h a t is m e m b e r s of t he very police force 
u n d e r sc ru t iny / inves t iga t ion - held office in t he local a n d the na t iona l 
police associa t ion respect ively. 

Before a d d r e s s i n g the specifics of t he case , we wish to e m p h a s i s e t he 
ever p r e sen t a n d vital need for every society to exercise s t r ic t supervis ion 
over all use of force in t he n a m e of society. S t a t e s have a monopoly over 
force to p ro tec t d e m o c r a c y and the rule of law in society, bu t th i s 
monopoly also enta i l s t he d a n g e r of force be ing a b u s e d to t he d e t r i m e n t 
of the very values it is m e a n t to uphold . T h e abuse of force by officials is 
not j u s t one of m a n y issues of b road gene ra l i n t e re s t , it is cons ide red to be 
a m a t t e r of p r i m a r y conce rn in any society. It suffices to recall the 
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provisions in the 1984 U n i t e d Na t ions Conven t i on aga ins t T o r t u r e and 
o t h e r C r u e l , I n h u m a n or D e g r a d i n g T r e a t m e n t or P u n i s h m e n t . Norway 
is a P a r t y to t h a t Conven t i on and has to abide by its provis ions. T h e 
E u r o p e a n Conven t ion on H u m a n Righ t s provides in Art ic le 53 ("Safe­
g u a r d for ex is t ing h u m a n r igh t s " ) : 

"Nothing in [the ] Convention shall be construed as limiting or derogating from any 
of the human rights and fundamental freedoms which may be ensured under the laws of 
any High Contracting Party or under any other agreement to which it is a Party." 

By v i r tue of t he Conven t i on aga ins t T o r t u r e a n d o t h e r C r u e l , I n h u m a n 
or D e g r a d i n g T r e a t m e n t or P u n i s h m e n t , Norway has u n d e r t a k e n to 
p r even t in any t e r r i t o ry u n d e r its ju r i sd ic t ion not only t o r t u r e bu t also 
o t h e r acts of cruel , i n h u m a n or d e g r a d i n g t r e a t m e n t or p u n i s h m e n t 
which do not a m o u n t to t o r t u r e , w h e n such acts a r e c o m m i t t e d by or a t 
t h e ins t iga t ion of or w i th t he consen t or acqu iescence of a publ ic official or 
o t h e r p e r s o n ac t ing in an official capac i ty (Article 16 § 1); t he S t a t e shall 
en su re t h a t its c o m p e t e n t a u t h o r i t i e s p roceed to a p r o m p t and impar t i a l 
inves t iga t ion , w h e r e v e r t h e r e is r e a sonab l e g r o u n d to believe t h a t a n act of 
t o r t u r e or o t h e r form of crue l , i n h u m a n or d e g r a d i n g t r e a t m e n t or 
p u n i s h m e n t has been c o m m i t t e d (Article 12); t he S t a t e shal l , moreover , 
e n s u r e t h a t any individual w h o al leges t h a t he has b e e n subjec ted to 
t o r t u r e or o t h e r forms of c rue l , i n h u m a n or d e g r a d i n g t r e a t m e n t or 
p u n i s h m e n t has the r ight to compla in to, and to have his case p rompt ly 
and impar t i a l ly e x a m i n e d by, its c o m p e t e n t a u t h o r i t i e s , and s teps shall 
be t a k e n to e n s u r e t h a t t h e c o m p l a i n a n t and wi tnesses a r e p ro tec t ed 
aga ins t all i l l - t r ea tmen t or i n t imida t ion as a consequence of his 
compla in t or any evidence given (Article 13). 

In t he p r e s e n t case we c a n n o t ignore t he fact t h a t Professor B r a t h o l m 
was a t t a c k e d by the app l i can t s because of his work on a l leged police 
b ru t a l i t y in Be rgen . T h e pu rpose of these a t t a c k s was to supp re s s t he 
d e b a t e on this issue which was of vital public concern . As J u s t i c e Bugge of 
t he Norweg ian S u p r e m e C o u r t s t a t e d in his concu r r i ng opinion: "I accept 
t h a t t h e r e is a need to provide t he best possible t e r m s for a d e b a t e on 
' m a t t e r s of public conce rn ' and t h a t [such a d e b a t e ] m i g h t suffer if 
s t a t e m e n t s such as those dea l t wi th in th is case a r e not dec la red null and 
void, even if t he i r b a c k g r o u n d is t a k e n in to cons ide ra t ion . " 

T h e Os lo Ci ty C o u r t a n d t h e S u p r e m e C o u r t of Norway found the 
app l i c an t s ' s t a t e m e n t s t h a t were dec la red null and void to be 
de f ama to ry , unlawful a n d not proved to be t r u e . 

T h e four i m p u g n e d s t a t e m e n t s on which we d i sag ree wi th the major i ty 
were m a d e at different t i m e s ; they w e r e as follows: 

O n 15 M a y 1986 an in te rv iew wi th M r J a n G e r h a r d J o h n s e n was 
pub l i shed by Dagbladet, an Os lo-based newspape r . T h e in terv iew included 
the following: 
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1.1 "He describes Professor Bratholm's recent report on police brutality in the 
Bergen police force as 'pure misinformation intended to harm the police'." 

1.3 "There must be other ulterior motives. It appears as if the purpose has been to 
undermine confidence in the police." 

M r J o h n s e n , as m e n t i o n e d above, h imsel f worked in t he B e r g e n police 
force - aga ins t which the a l l ega t ions of police b ru t a l i t y w e r e m a d e - and 
he was C h a i r m a n of the Be rgen Police Associa t ion (Bergen Politilag). In the 
s a m e in te rv iew he m a d e s t a t e m e n t 1.2 on which we ag ree wi th t he 
findings of t he majori ty . 

O n 2 M a r c h 1988 an in te rv iew wi th M r Arnold Ni lsen was pub l i shed by 
Annonseavisen, a n e w s p a p e r c i rcu la ted for free to every household in 
Bergen . T h e in terview, inter alia, r ead : 

2.2 "In my view, one is faced with a form of skulduggery and private investigation 
where there is good reason to question the honesty of the motives." 

O n 7 J u n e 1988 M r Ni lsen ' s open ing addres s to the a n n u a l g e n e r a l 
a s sembly m e e t i n g of t he N o r w e g i a n Police Associa t ion was pub l i shed by 
Bergens Tidende, a Be rgen -based newspape r . It inc luded , inter alia: 

2.3 "The Norwegian Police Association will not accept ... private investigations on a 
grand scale made by dilettantes and intended to fabricate allegations of police brutality, 
which are then made public." 

M r Nilsen h imsel f worked in t he Be rgen police force - aga ins t which 
the a l l ega t ions of police b r u t a l i t y were m a d e - and he was C h a i r m a n of 
t he N o r w e g i a n Police Associa t ion (Norsk Politiforbund). 

As r e g a r d s all the five s t a t e m e n t s it is obvious t h a t t he two app l i can t s 
w h e n speak ing wore m o r e t h a n one ha t . T h e y were p a r t of t he police force 
u n d e r sc ru t iny / inves t iga t ion and at the s a m e t i m e they held office in the 
local or na t iona l associa t ion o f t h a t force. T h u s , s t a t e m e n t 2.3 was m a d e to 
t he a n n u a l g e n e r a l a s sembly of the na t iona l police associa t ion. 
N o t w i t h s t a n d i n g this , none of t he s t a t e m e n t s has b e e n d e m o n s t r a t e d 
ac tua l ly to have b e e n m a d e on beha l f of the police associa t ions . 
Converse ly , the press re leases a n d s t a t e m e n t s from the police as such 
p r e s e n t e d to this C o u r t w e r e carefully worded to ba l ance the need for t h e 
police service to m a i n t a i n respec t and a good g e n e r a l r e p u t a t i o n a n d the 
need for w h a t e v e r were u n t r u e a l l ega t ions to be p roper ly d ismissed . W e 
a p p r e c i a t e tha t pa r t i cu la r ly t he role of M r Nilsen, ho ld ing office in the 
na t iona l police associa t ion w h e n work ing in the Be rgen police force as he 
did, canno t have b e e n easy. 

U n d e r these c i r c u m s t a n c e s we do not sha re the findings of t he major i ty 
to t he effect tha t , at t he t i m e w h e n the Norweg ian cour t s ad jud ica ted on 
the a p p l i c a n t s ' case , t h e r e was some factual basis for t he i r s t a t e m e n t s t h a t 
false a n d fabr ica ted a l lega t ions of police b ru t a l i t y had been m a d e . Both of 
the app l i can t s worked inside t he force in ques t ion - abou t which the final 
conclusion was tha t 
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"the occurrence of unlawful use of force by the Bergen police force had been 
established ... and that, although this concerned very few police of f icers , the extent of 
the misconduct was problematic". 

This conclusion, which was r e a c h e d by the Os lo Ci ty C o u r t , was based, 
inter alia, on wi tness s t a t e m e n t s from police officers who worked or had 
worked wi th in the Be rgen police force. W i t h ins ider knowledge of this 
very police force the app l i can t s could bo th at the very least - a l r eady 
w h e n the s t a t e m e n t s were m a d e in 1986 ( s t a t e m e n t s 1.1 a n d 1.3) - have 
known t h a t Professor B r a t h o l m ' s a l lega t ions o u g h t to m e r i t a p rope r 
inves t iga t ion . 

Mr Ni lsen 's s t a t e m e n t s ( s t a t e m e n t s 2.2 a n d 2.3) were m a d e af ter t he 
inves t iga t ion of N o v e m b e r 1986 to May 1987 o r d e r e d by the P rosecu to r -
G e n e r a l . T h i s inves t iga t ion was based on the a l l ega t ions m a d e in t h e 
m a t e r i a l from Professor B r a t h o l m and o t h e r s , bu t was s u p p l e m e n t e d 
d u r i n g the course of t he inves t iga t ion by add i t iona l in fo rmat ion . A to ta l 
of 368 cases were r eg i s t e red and some 500 persons in terv iewed, inc luding 
230 officers a n d officials from the police service. T h e o u t c o m e of t h e 
inves t iga t ion was t h a t : 

- 264 cases were d r o p p e d as t h e r e was found to be no c r imina l offence; 
- 45 cases were not p r o s e c u t e d d u e to the lack of solid ev idence ; 
- 46 cases were not p r o s e c u t e d as they were t i m e - b a r r e d ; 
- 12 cases were not p r o s e c u t e d for o t h e r r easons ; 
- one case was eventua l ly t r i ed in cour t a n d the accused was a c q u i t t e d . 
T h u s , a to ta l of 104 cases t u r n e d ou t to be of some s u b s t a n c e . T h e 

findings of t he inves t iga tors were m a d e publ ic a t a p res s conference 
a t t e n d e d by M r Ni lsen. 

T h e app l i can t s a r g u e d only tha t u n d e r t he Conven t ion t he s t a t e m e n t s 
should be allowed as far as they h a d some factual basis a n d w e r e not m a d e 
in bad faith. W e find it to be of significance t h a t n e i t h e r of the two 
app l i can t s has express ly s t a t e d t h a t he was ac t ing in good faith w h e n he 
m a d e his s t a t e m e n t s . 

At t he t i m e w h e n M r Ni lsen m a d e his s t a t e m e n t s , a n u m b e r of 
i n fo rman t s who had a l leged excessive use of force by m e m b e r s of t he 
B e r g e n police force h a d a l r eady been formal ly r e p o r t e d by the l a t t e r for 
hav ing given false s t a t e m e n t s . 

After t he inves t iga t ion , 50 to 60 of t he i n fo rman t s w h o had al leged 
police b ru t a l i t y were inves t iga ted for having provided false in fo rmat ion . 
O f t he se 15 were indic ted a n d 10 w e r e convicted. Seven of those 
convicted who were given pr ison s en t ences (one a s u s p e n d e d prison 
s e n t e n c e only) - t hey were all convicted b e t w e e n 2 N o v e m b e r 1988 and 
23 May 1990 - l a te r had t he i r cases r e t r i e d by the Norweg ian S u p r e m e 
C o u r t a n d were all a c q u i t t e d on 16 J a n u a r y 1998. In t he m e a n t i m e 
they had a l ready served the i r pr ison s e n t e n c e s . W e find this re levant 
to th is case, in p a r t i c u l a r because it proves t h a t J u s t i c e Bugge was 
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r ight in his p red ic t ions in his c o n c u r r i n g opinion in t h e Norweg ian 
S u p r e m e C o u r t . 

T h e l a n g u a g e used in each of t he i m p u g n e d s t a t e m e n t s m a d e by the 
app l i can t s was , as recognised by ou r co l leagues in the major i ty , de facto 
capab le of affecting Professor B r a t h o l m ' s r e p u t a t i o n . F u r t h e r m o r e - a n d 
t h a t we find significant to the C o u r t ' s test u n d e r Art ic le 10 of t he 
C o n v e n t i o n - each s t a t e m e n t , by t he very inf luence it could have on the 
r e p u t a t i o n of Professor B r a t h o l m , had a s t r o n g po ten t i a l for d e n y i n g or 
h a m p e r i n g the u r g e n t social needs as spelled out in the provis ions of t he 
Conven t i on aga ins t T o r t u r e and o t h e r C r u e l , I n h u m a n or D e g r a d i n g 
T r e a t m e n t or P u n i s h m e n t q u o t e d above. A po t en t i a l t h a t was 
d e m o n s t r a t e d in t he la te r " b o o m e r a n g cases" - i n fo rman t s on police 
b ru t a l i t y ac tua l ly had to serve pr ison s en t ences a n d wait for a d e c a d e or 
m o r e to see j u s t i c e done . 

W e s h a r e the finding of t he Norwegian S u p r e m e C o u r t t ha t the 
i m p u g n e d s t a t e m e n t s were s t a t e m e n t s of fact t h a t were capab le of be ing 
proved. All five s t a t e m e n t s w e r e , in our opin ion , essent ia l ly different ways 
of saying tha t Professor B r a t h o l m was de l ibe ra t e ly not te l l ing t he t r u t h . 
T h e in t en t ion wi th all the s t a t e m e n t s was t he s a m e , a n d one t h a t does not 
co r r e spond to the pu rpose of the police or i ts associa t ions . 

It s e e m s to us tha t two s e p a r a t e cases of f reedom of speech a r e involved 
in t he p r e s e n t case . O n e is t he f reedom of speech of Professor Bra t ho lm to 
publ ish the resu l t s of his r e sea r ch as to a l leged police b ru t a l i t y in Bergen . 
T h e second is t he f reedom of speech of t he app l i can t s as r e p r e s e n t a t i v e s of 
t h e police force e n d e a v o u r i n g to i n t i m i d a t e Professor B r a t h o l m a n d to 
cover u p any police b ru t a l i t y as m a y have occur red in Bergen . It a p p e a r s 
c lear to us t h a t be tween the se two confl ict ing f reedoms the public in t e re s t 
lies in p r o t e c t i n g Professor B r a t h o l m ' s f reedom of express ion aga ins t 
d e f a m a t i o n a n d in t imida t ion by the police associa t ion. 

Agains t this b a c k g r o u n d we would hold t h a t t h e r e has been no violat ion 
of Art ic le 10 of the C o n v e n t i o n in t he p re sen t case . W e find t h a t t he 
in t e r f e rence compla ined of by the app l i can t s was "necessa ry in a 
d e m o c r a t i c society", t ha t is, t he i n t e r f e r ence c o r r e s p o n d e d to a "p ress ing 
social n e e d " a n d was p r o p o r t i o n a t e to the l eg i t ima te a im p u r s u e d a n d the 
reasons given by the Norweg ian S u p r e m e C o u r t a re re levant and 
sufficient. 

T h e c o n t r a r y conclusion will in our opinion have t he c o n s e q u e n c e in 
prac t ice of a l lowing d e b a t e s on m a t t e r s of publ ic conce rn to be 
supp re s sed by d e f a m a t o r y r e m a r k s and as such does not c o n t r i b u t e to 
e n h a n c i n g f reedom of express ion in the S t a t e s P a r t y to t he Conven t ion . 
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C. As r e g a r d s Art i c l e 10 o f t h e C o n v e n t i o n 

5 1 . Art ic le 10 of the Conven t i on r eads , in so far as re levan t , as follows: 

"1. Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority ... 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society... for the protection of the reputation or 
rights of others..." 

52. T h e app l i can t s c o n t e n d t h a t the i r r ight to f reedom of express ion 
was viola ted in view of t he o u t c o m e of M r B r a t h o l m ' s d e f a m a t i o n 
p roceed ings aga ins t t h e m . Accord ing to t he S t r a s b o u r g case- law u n d e r 
Art ic le 10, t he d e b a t e on issues of public in te res t may be u n i n h i b i t e d a n d 
m a y well include v e h e m e n t a n d unp l ea san t l y s h a r p a t t a c k s on o p p o n e n t s . 
As c h a i r m e n of the Norweg ian Police Associat ion and the local b r a n c h 
conce rned the app l i can t s did no th ing more t h a n defend the i r 
m e m b e r s h i p aga ins t s imi la r a t t a c k s . T h e y should the re fo re have enjoyed 
the s a m e f reedom of express ion as t he i r o p p o n e n t , M r B r a t h o l m , who had 
in i t i a ted the d e b a t e r e g a r d i n g police b ru t a l i t y and set i ts t one . As a 
p r o m i n e n t pa r t i c ipan t in m a n y cont rovers ia l d iscussions M r B r a t h o l m 
could not be r e g a r d e d as a p r iva te pe r son in t he d e b a t e on police b ru ta l i ty . 

53 . T h e app l i can t s cons ider the p re sen t case to be s imi la r to the 
second Obersch l i ck case , w h e r e t he C o u r t found t h a t a j o u r n a l i s t ' s 
conviction of insult for having descr ibed a poli t ician as a n " id io t" was in 
violat ion of Art ic le 10 (see Eur . C o u r t H R , Obersch l ick v. A u s t r i a (no. 2) 
j u d g m e n t of 1 J u l y 1997, Reports of Judgments and Decisions 1997-IV). T h e i r 
u t t e r a n c e s r e g a r d i n g Mr B r a t h o l m were in subs t ance value j u d g m e n t s 
which could not be proved. T h e y did not ques t ion M r B r a t h o l m ' s hones ty 
or in tegr i ty bu t mere ly his unjust i f ied cr i t ic ism of the police which 

A. C o m p l a i n t d e c l a r e d a d m i s s i b l e 

49. T h e C o m m i s s i o n has dec la red admiss ib le the app l i c an t s ' 
compla in t t h a t the i r r ight to f reedom of express ion was violated by v i r tue 
of the Os lo Ci ty C o u r t ' s j u d g m e n t dec l a r ing null and void c e r t a i n public 
s t a t e m e n t s of the i r s and o r d e r i n g t h e m to pay c o m p e n s a t i o n to 
M r B r a t h o l m , a j u d g m e n t eventua l ly uphe ld by the S u p r e m e C o u r t . 

B. P o i n t at i s s u e 

50. T h e sole issue to be d e t e r m i n e d is w h e t h e r t h e r e has been a 
violat ion of Art ic le 10 of the Conven t ion . 
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r e su l t ed from his ca re lessness in p r o m o t i n g the u n t r u e s t a t e m e n t s 
o b t a i n e d from his in fo rmers . For i n s t ance , desp i t e its t i t le , t he book 
which M r B r a t h o l m and M r N o r d h u s pub l i shed in 1986 was not a 
" d o c u m e n t a t i o n " of a l leged police b ru t a l i t y but cons is ted of 
u n s u b s t a n t i a t e d accoun t s by a n o n y m o u s in formers . W h e n us ing the 
express ion "de l ibe ra t e l ies" the second appl ican t did not refer to 
M r B r a t h o l m but to his i n fo rmers . T h e s u b s e q u e n t inves t iga t ions by the 
P r o s e c u t o r - G e n e r a l a n d the " b o o m e r a n g ca se s " in 1988-92 proved t h a t 
several of those in fo rmers had indeed been lying. Moreover , t he first 
appl icant ques t i oned M r B r a t h o l m ' s mot ives in an in terv iew publ ished in 
M a r c h 1988, t h a t is w h e n the resul t s of the P r o s e c u t o r - G e n e r a l ' s 
inves t iga t ion had been m a d e public and M r B r a t h o l m h a d refused to 
accept its f indings. W h e n re fe r r ing to t he " fabr ica ted a l l ega t ions" 
aga ins t the police in his 1988 speech to t he a n n u a l a s sembly of t h e 
Norweg ian Police Associa t ion, the first app l ican t was r e fe r r ing not to 
Mr B r a t h o l m but to his in fo rmers . 

54. T h e app l i can t s f u r t h e r m o r e submi t t h a t t he i r s t a t e m e n t s m u s t be 
cons idered in the i r con tex t . T h e role which M r B r a t h o l m a s s u m e d in t he 
d e b a t e was not t h a t of a legal scholar a n d he was al legedly sharp ly 
cri t icised by such scholars for his i nd i sc r imina te a t t acks on the police. 
T h o s e of his s t a t e m e n t s which led the app l i can t s ' associa t ions to b r ing 
d e f a m a t i o n p roceed ings aga ins t h im i l lus t ra te his rhe tor ica l style a n d 
unscient if ic t endency to accept a l l ega t ions as facts. His var ious 
s t a t e m e n t s effectively a m o u n t e d to an accusa t ion t h a t the Be rgen police 
force in p a r t i c u l a r a n d its super io r s were gui l ty of sys t ema t i c c r imina l 
conduc t . T h e app l i can t s l imi ted the i r r e sponse to a n s w e r i n g ques t i ons by 
j o u r n a l i s t s a n d to q u e s t i o n i n g M r B r a t h o l m ' s work wi th in the i r respect ive 
associa t ions . A r e a d i n g of the e n t i r e n e w s p a p e r a r t ic les compr i s ing the 
i m p u g n e d s t a t e m e n t s shows t h a t t he app l i can t s essent ia l ly sought to 
p ro tes t aga ins t M r B r a t h o l m ' s uncr i t ica l accusa t ions and to point out the 
unre l iab i l i ty of his sources . 

55. T h e app l i can t s the re fo re m a i n t a i n t h a t , aga ins t the background of 
M r B r a t h o l m ' s s h a r p a t t a c k s on the police a n d b e a r i n g in m i n d the 
m a t t e r s as they stood a t t h e t i m e of t he i m p u g n e d s t a t e m e n t s , those 
s t a t e m e n t s which were dec la red null and void could not , for the pu rposes 
of Art ic le 10 of the Conven t ion , be d i s t i ngu i shed from those u t t e r a n c e s in 
respect of which the d o m e s t i c cour t s r e a c h e d the oppos i te conclusion. 
Bea r ing also in mind the c o m p e n s a t i o n which the app l i can t s were 
o r d e r e d to pay, the i n t e r f e r ence wi th the i r f reedom of express ion was not 
p r o p o r t i o n a t e to the a im p u r s u e d . 

56. T h e G o v e r n m e n t cons ider tha t Ar t ic le 10 has not been viola ted. 
T h e in t e r f e rence wi th the app l i c an t s ' f reedom of express ion was 
"prescr ibed by law" and served the l eg i t ima te a im of p ro t ec t i ng 
M r B r a t h o l m ' s r e p u t a t i o n a n d r igh ts . T h e G o v e r n m e n t concede tha t 
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M r B r a t h o l m ' s posi t ion was a rguab ly not very different from t h a t of a 
pol i t ic ian, b e a r i n g in m i n d his m e m b e r s h i p of the g o v e r n m e n t a l 
C o m m i t t e e of Inqu i ry a n d his f requen t pa r t i c ipa t ion in public d e b a t e s . 
T h e G o v e r n m e n t recal l , however , t ha t u n d e r Art ic le 10 the exerc ise of 
f reedom of express ion car r ies wi th it "du t ies a n d respons ib i l i t ies" . T h e 
app l i c an t s ' s t a t e m e n t s were not va lue j u d g m e n t s but u t t e r a n c e s of a 
fac tual n a t u r e t a n t a m o u n t to de l ibe ra te ly false accusa t ions which the 
app l i can t s never a t t e m p t e d to prove . M r B r a t h o l m ' s s t r o n g involvement 
in t he d e b a t e on police b ru t a l i t y could not just i fy t he app l i c an t s ' 
u n s u p p o r t e d a t t a c k s on his r e p u t a t i o n . T h e G o v e r n m e n t also refer to his 
r ight u n d e r Art ic le 6 § 2 of the C o n v e n t i o n to be p r e s u m e d innocent un t i l 
proved guil ty accord ing to law. 

57. T h e G o v e r n m e n t f u r t h e r m o r e recal l t h a t the Ci ty C o u r t found it 
e s t ab l i shed tha t unlawful use of force had occur red in the Be rgen police 
force. Moreover , the S u p r e m e C o u r t ' s r e o p e n i n g of seven " b o o m e r a n g 
ca se s " a n d the s u b s e q u e n t acqu i t t a l s of pe r sons previously convicted of 
false accusa t ions aga ins t the police s t r e n g t h e n the G o v e r n m e n t ' s view 
t h a t M r B r a t h o l m ' s cr i t ic ism of the police had a sound basis a n d t h a t t he 
a p p l i c a n t s ' a t t a c k s on his hones ty and in teg r i ty were u n s u p p o r t e d . 

58. T h e G o v e r n m e n t f u r t h e r m o r e s u b m i t t h a t the app l i can t s had 
every o p p o r t u n i t y to cri t icise m a t t e r s of s u b s t a n c e and p r o c e d u r e re la t ive 
to M r B r a t h o l m ' s m e m b e r s h i p of the C o m m i t t e e of Inqu i ry a n d his work 
as an i n d e p e n d e n t r e s e a r c h e r . I n s t e a d the i r s t a t e m e n t s were a i m e d at his 
pe r sona l in t eg r i ty a n d mot ives ; he was accused of lying, of having dubious 
mot ives , of be ing d i shones t a n d of falsifying m a t e r i a l . T h e s e unproved 
a l l ega t ions did not refer to t he d e b a t e on police b ru t a l i t y as such a n d did 
not deserve the p ro tec t ion afforded by Art ic le 10. A finding to the c o n t r a r y 
would r e n d e r non-ex i s t en t the p ro t ec t i on of " t he r e p u t a t i o n a n d r igh ts of 
o t h e r s " as afforded by Art ic le 10 § 2 of the Conven t i on . Accusa t ions such 
as those m a d e aga ins t M r B r a t h o l m in the p r e s e n t case do not faci l i ta te 
f reedom of speech but migh t quel l or obs t ruc t a d e b a t e which should be 
allowed to proceed . Moreover , even if the i m p u g n e d s t a t e m e n t s were to be 
cons ide red va lue j u d g m e n t s for the pu rpo s e s of Art ic le 10, t he 
G o v e r n m e n t neve r the l e s s cons ide r t h e m excessive, given t h a t they had 
no factual basis . 

59. In conclusion, t he G o v e r n m e n t s u b m i t t h a t the in t e r f e rence wi th 
the a p p l i c a n t s ' f reedom of express ion was not d i s p r o p o r t i o n a t e to t he a im 
p u r s u e d . T h e non-pecun ia ry d a m a g e a w a r d e d to M r B r a t h o l m a m o u n t e d 
t o only abou t one m o n t h ' s ave rage sa lary in Norway. In fixing the 
c o m p e n s a t i o n a m o u n t s t he cour t s bore in m i n d t h a t t he app l i c an t s ' 
s t a t e m e n t s had been m a d e in a h e a t e d d e b a t e . Moreove r , t he i m p u g n e d 
in te r fe rence wi th the app l i c an t s ' f reedom of express ion took place in t he 
con tex t of a l eng thy a n d complex d e b a t e on police violence in Norway. T h e 
Conven t i on o r g a n s should not s u b s t i t u t e the i r views for those which the 
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d o m e s t i c cour t s r e a c h e d af ter careful cons ide ra t ion of the c o m p e t i n g 
i n t e r e s t s . T h e in t e r f e rence wi th the app l i can t s ' f r eedom of express ion 
fell wi th in the r e s p o n d e n t S t a t e ' s m a r g i n of apprec ia t ion . 

60. T h e C o m m i s s i o n r e i t e r a t e s t h a t , subject to p a r a g r a p h 2 of Ar t ­
icle 10 of t he Conven t ion , f reedom of express ion is appl icab le not only to 
" i n f o r m a t i o n " and " ideas" t h a t a r e favourably received or r e g a r d e d as 
inoffensive or as a m a t t e r of indifference, bu t also to those t h a t offend, 
shock or d i s tu rb . Art ic le 10 p ro tec t s not only t he s u b s t a n c e of t he ideas 
and in fo rma t ion expressed bu t also t he form in which they a r e conveyed. 
As to t he l imits of accep tab le cr i t ic ism, they a re wider wi th r e g a r d to a 
pol i t ic ian ac t ing in his publ ic capaci ty t h a n in re la t ion to a pr iva te 
individual . A pol i t ic ian m u s t display a g r e a t e r d e g r e e of to l e rance , 
especial ly w h e n he h imsel f m a k e s public s t a t e m e n t s t h a t a r e suscept ib le 
of cr i t ic ism. Whi ls t he too is en t i t l ed to have his r e p u t a t i o n p ro t ec t ed , 
even w h e n he is not ac t ing in his p r iva te capaci ty , t he r e q u i r e m e n t s of 
t h a t p ro t ec t ion have to be we ighed aga ins t t he i n t e r e s t s of open 
discussion of poli t ical issues , since excep t ions to f reedom of express ion 
m u s t be i n t e r p r e t e d na r rowly (see, for e x a m p l e , Eur . C o u r t H R , 
Obersch l ick v. A u s t r i a (no. 1) j u d g m e n t of 23 M a y 1991, Ser ies A no. 204, 
pp . 25-26, §§ 57-59, and the Obersch l ick (no. 2) j u d g m e n t c i ted above, 
pp. 1274-75, § 29). 

6 1 . T h e C o m m i s s i o n f u r t h e r m o r e recal ls t h a t no d i s t inc t ion can be 
m a d e b e t w e e n poli t ical discussion a n d discussion of o t h e r m a t t e r s of 
publ ic conce rn (see Eu r . C o u r t H R , T h o r g e i r T h o r g e i r s o n v. Iceland 
j u d g m e n t of 25 J u n e 1992, Ser ies A no. 239, p . 27, § 64) . However , a 
careful d i s t inc t ion n e e d s to be m a d e be tween facts and value j u d g m e n t s . 
T h e ex i s tence of facts can be d e m o n s t r a t e d , w h e r e a s the t r u t h of value 
j u d g m e n t s is not suscep t ib le of proof (see, for e x a m p l e , Eu r . C o u r t H R , 
L ingens v. A u s t r i a j u d g m e n t of 8 J u l y 1986, Series A no. 103, p . 28, § 46). 
A n opinion of t he l a t t e r k ind m a y never the le s s be excessive, in pa r t i cu l a r 
in the absence of any fac tua l basis (see, for e x a m p l e , t he Obersch l ick 
(no. 2) j u d g m e n t ci ted above, p . 1276, § 33). 

62. T h e adjective "necessa ry" wi th in the m e a n i n g of Art ic le 10 § 2 of 
the C o n v e n t i o n impl ies t h e ex i s tence of a "p re s s ing social need" , which 
m u s t be convincingly es tab l i shed . T h e C o n t r a c t i n g S t a t e s enjoy a ce r t a in 
m a r g i n of app rec i a t ion in d e t e r m i n i n g w h e t h e r such a need exis ts , bu t this 
goes h a n d in h a n d wi th a E u r o p e a n supervis ion, e m b r a c i n g bo th the 
legis la t ion and the decisions apply ing it, even those given by an 
i n d e p e n d e n t cour t (see, for e x a m p l e , Eu r . C o u r t H R , P r a g e r and 
Obersch l ick v. A u s t r i a j u d g m e n t of 26 Apri l 1995, Ser ies A no. 313 , p . 18, 
§ 35, a n d the W o r m v. A u s t r i a j u d g m e n t of 29 Augus t 1997, Reports 1997-V, 
pp . 1550-51, § 4 7 ) . 

63 . Finally, t he C o m m i s s i o n recalls t h a t it canno t confine its 
e x a m i n a t i o n to the i m p u g n e d cour t decis ion in isolat ion but m u s t look a t 
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it in the l ight of the case as a whole (see, for e x a m p l e , t he Obersch l i ck 
(no. 2) j u d g m e n t cited above, p . 1275, § 31). 

64. In the p r e s e n t case it is not in d i spu t e t h a t t h e r e has b e e n a n 
in t e r f e r ence wi th the app l i c an t s ' r ight to f reedom of express ion . It is also 
u n d i s p u t e d tha t this i n t e r f e r ence was p resc r ibed by law. T h e C o m m i s s i o n 
sees no r e a s o n to reach a different conclusion on e i t he r of these two poin t s . 
It f u r t h e r m o r e accepts t h a t t he i n t e r f e r ence was a i m e d at p r o t e c t i n g the 
r e p u t a t i o n and the r igh ts of o t h e r s . T h e sole ques t i on to be e x a m i n e d is 
the re fo re w h e t h e r the i n t e r f e r ence in ques t i on was "necessa ry in a 
d e m o c r a t i c society". 

65. T h e C o m m i s s i o n would e m p h a s i s e a t t he ou tse t t ha t its t a sk is not 
to d e t e r m i n e w h e t h e r the N o r w e g i a n law on d e f a m a t i o n is as such 
c o m p a t i b l e wi th Art ic le 10 of the Conven t ion . It mus t confine its 
e x a m i n a t i o n to the p a r t i c u l a r facts of the p r e s e n t case , w h e r e the 
i n t e r f e r ence wi th the a p p l i c a n t s ' f reedom of express ion cons i s ted of a 
j u d g m e n t o r d e r i n g tha t ce r t a in s t a t e m e n t s of the i r s should be cons ide red 
null a n d void and , in add i t ion , t h a t they should pay c o m p e n s a t i o n to the 
aggr ieved par ty . 

66. T h e C o m m i s s i o n notes at t he ou t se t t h a t t he s t a t e m e n t s which 
w e r e dec l a r ed null a n d void a p p e a r e d in reg iona l newspape r s cover ing 
the d e b a t e resu l t ing , in pa r t i cu l a r , from M r N o r d h u s ' s , M r Vogt ' s and 
M r B r a t h o l m ' s publ ica t ions on the subject of police b ru t a l i t y in the 
B e r g e n a rea . T h i s was a m a t t e r of ser ious publ ic concern . T h e second 
app l i can t ' s s t a t e m e n t s fo rmed p a r t of an in te rv iew which he had given in 
his capac i ty as C h a i r m a n of t he local b r a n c h of t he Norweg ian Police 
Associa t ion soon af ter the pub l ica t ion of M r B r a t h o l m ' s book "Police 
Bru t a l i t y " in t he sp r ing of 1986. In this in te rv iew the second app l ican t 
did not exclude t h e possibil i ty t h a t c e r t a i n officers migh t have used 
unlawful force. However , in t he i m p u g n e d s t a t e m e n t s he essent ia l ly 
q u e s t i o n e d the mot ives for t he a l l ega t ions of police b ru t a l i t y which 
a p p e a r e d in "Police B r u t a l i t y " a n d the fact t h a t they e m a n a t e d from 
a n o n y m o u s sources . T h e accusa t ions were the re fo re , in his opin ion , to be 
r e g a r d e d as " l ies" unt i l t he c o n t r a r y had been proved. 

67. T h e r e m a i n d e r of t he i m p u g n e d s t a t e m e n t s were m a d e at a t ime 
w h e n the P r o s e c u t o r - G e n e r a l ' s inves t iga t ion in to t he accusa t ions had 
r e su l t ed in only one police officer be ing c h a r g e d , following which 
M r B r a t h o l m h a d publicly cr i t ic ised t h a t inves t iga t ion in t he legal 
j o u r n a l Lov og Rett at t he beg inn ing of 1988. Moreover , af ter the 
in te rv iew which the second app l ican t had given in 1986 M r B r a t h o l m 
had publ i shed two fu r the r books on t h e subject of police b ru ta l i ty in 
Be rgen . In " D o c u m e n t a t i o n of police b ru t a l i t y and o t h e r misconduc t in 
t he B e r g e n police force" he had a l leged t h a t t he " h a r a s s m e n t and 
p e r s e c u t i o n " aga ins t M r N o r d h u s and M r Vogt w e r e be ing o r c h e s t r a t e d 
by ce r t a in "cent ra l ly p l aced" officials wi th in t he B e r g e n Police 
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D e p a r t m e n t who were gui l ty of "misconduc t " . In add i t ion , M r B r a t h o l m 
had a s se r t ed tha t "var ious k inds of offences" had been c o m m i t t e d in tha t 
police force. 

68 . In te rv iewed in Annonseavisen in M a r c h 1988 in his capac i ty as 
C h a i r m a n of the N o r w e g i a n Police Associa t ion, t h e first appl icant 
c o m m e n t e d on Mr B r a t h o l m ' s cr i t ic ism of the P r o s e c u t o r - G e n e r a l ' s 
inves t iga t ion and M r B r a t h o l m ' s d e m a n d for a new C o m m i t t e e of 
Inqui ry . T h e first app l ican t also s t a t ed the Norweg ian Police 
Associa t ion 's i n t en t ion to b r ing d e f a m a t i o n p roceed ings aga ins t 
M r B r a t h o l m . Moreover , in t he i m p u g n e d s t a t e m e n t which formed par t 
of the s a m e in terv iew the first app l ican t q u e s t i o n e d the mot ives for the 
a t t a c k s by M r B r a t h o l m "and o t h e r s " . Finally, in his speech to the a n n u a l 
a s sembly of t he Norweg ian Police Associa t ion in J u n e 1988 the first 
app l ican t , w i thou t specifically r e fe r r ing to M r B r a t h o l m , objected to wha t 
he r e g a r d e d as " f ab r i ca t ed" a l l ega t ions of police b ru t a l i t y e m a n a t i n g from 
pr iva te inves t iga t ions . H e aga in s t a t e d t h a t t he assoc ia t ion i n t e n d e d to 
b r ing d e f a m a t i o n p roceed ings aga ins t M r B r a t h o l m . Shor t ly t he rea f t e r 
the associa t ions which the app l i can t s r e p r e s e n t e d indeed b r o u g h t such 
p roceed ings . 

69. T h e G o v e r n m e n t have conceded tha t M r B r a t h o l m ' s posi t ion was 
a rguab ly not very different from t h a t of a pol i t ic ian, b e a r i n g in mind his 
funct ion as g o v e r n m e n t - a p p o i n t e d exper t respons ib le for reviewing the 
findings publ i shed by M r N o r d h u s and M r Vogt in t he ear ly 1980s and his 
f r equen t pa r t i c ipa t ion in publ ic d e b a t e s . T h e C o m m i s s i o n sha re s this 
opinion. Accordingly, M r B r a t h o l m had to display a g r e a t e r d e g r e e of 
to l e rance , a lso because of his own choice of words which were suscept ib le 
of a rous ing ind igna t ion no tab ly wi th in t he police. Whi ls t M r B r a t h o l m too 
was en t i t l ed to have his r e p u t a t i o n p ro t ec t ed , even t h o u g h he was not 
ac t ing in a s tr ict ly p r iva te capaci ty , t he r e q u i r e m e n t s of t h a t p ro tec t ion 
have to be we ighed aga ins t t he i n t e r e s t s of the app l i can t s bo th as police 
officers and r e p r e s e n t a t i v e s of co l leagues . In this connec t ion the 
C o m m i s s i o n would unde r l i ne t h a t t he app l i can t s and the i r m e m b e r s h i p 
were equa l ly en t i t l ed u n d e r Ar t ic le 6 § 2 of t he Conven t i on to be 
p r e s u m e d innocen t unt i l proved gui l ty accord ing to law. 

70. T h e C o m m i s s i o n finds t h a t a c o m m o n d e n o m i n a t o r of all 
i m p u g n e d s t a t e m e n t s was t he i r c h a r a c t e r as responses by e lec ted police 
r e p r e s e n t a t i v e s to t he ser ious a n d r e p e a t e d accusa t ions voiced, in 
pa r t i cu l a r , by M r B r a t h o l m to the effect t ha t police officers in Bergen 
h a d c o m m i t t e d c r imina l offences on a l a rge scale. C o n t r a r y to the 
G o v e r n m e n t ' s a s se r t ion , t he app l i can t s ' s t a t e m e n t s r e l a t e d d i rec t ly to 
the d e b a t e conce rn ing the a l leged police b ru t a l i t y in Be rgen . T h e y did 
not wholly exc lude tha t unlawful force migh t occasionally have been used 
wi thin t he B e r g e n police force bu t in essence refu ted the a l lega t ions by 
Mr B r a t h o l m ' s init ially a n o n y m o u s in formers tha t t he b ru ta l i ty 
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a m o u n t e d to a w i d e s p r e a d p rac t i ce . T h u s t he pr inc ipa l a im of the 
app l i c an t s ' s t a t e m e n t s does not a p p e a r to have b e e n to ques t i on t he 
qua l i t i e s of M r B r a t h o l m ' s r e s e a r c h and his pe r sona l mot ives bu t to 
defend the police force aga ins t very ser ious accusa t ions e m a n a t i n g from 
var ious sources . 

71 . A l though the i m p u g n e d s t a t e m e n t s were no d o u b t po lemica l , t he 
C o m m i s s i o n canno t find t h a t they cons t i t u t ed a g r a t u i t o u s pe rsona l 
a t t a c k on M r B r a t h o l m . For e x a m p l e , by q u e s t i o n i n g the verac i ty of the 
in fo rmat ion e m a n a t i n g from M r B r a t h o l m ' s a n o n y m o u s sources the 
app l i can t s mus t be t a k e n to have exp res sed d o u b t s bo th as to the mot ives 
of those sources and the me thodo logy of Mr B r a t h o l m ' s r e sea rch . O n c e 
the sources had been disclosed a n d the ensu ing inves t iga t ion had shown 
li t t le if any evidence of the a l leged police b ru ta l i ty , the app l i can t s began to 
ques t i on M r B r a t h o l m ' s mot ives m o r e s t rongly , given t h a t he had refuted 
the conclusion of t h a t inves t iga t ion a n d had con t i nued to publ ish 
accusa t ions to t he con t r a ry . In those c i r c u m s t a n c e s t he app l i can t s 
provided an objectively u n d e r s t a n d a b l e exp l ana t i on for t he i r choice of 
words in the i m p u g n e d s t a t e m e n t s which, moreove r , we re scarcely 
suscept ib le of proof. At any r a t e , these s t a t e m e n t s could ha rd ly be 
r e g a r d e d as f o rmu la t ed in bad faith, cons ider ing the i r t i m i n g and 
con tex t , inc luding no tab ly the fact t ha t t he associa t ions which the 
app l i can t s were r e p r e s e n t i n g w e r e in t he process of b r ing ing a 
d e f a m a t i o n act ion aga ins t M r B r a t h o l m T h e app l i c an t s ' op in ion of 
M r B r a t h o l m as a p p e a r i n g in the i m p u g n e d s t a t e m e n t s can the re fo re not 
be r e g a r d e d as wholly u n r e a s o n a b l e . 

72. T h e C o m m i s s i o n canno t find t h a t t he r ecen t acqu i t t a l of seven of 
t he in fo rmers convicted in t he " b o o m e r a n g ca se s " can be of any re levance 
to t h e p r e s e n t e x a m i n a t i o n . T h e final ou t come of those cases could not 
have been foreseen by the d o m e s t i c cour t s which e x a m i n e d the 
app l i c an t s ' s t a t e m e n t s . In any event , t he p roceed ings which M r B r a t h o l m 
b r o u g h t aga ins t t h e m did not seek to es tab l i sh w h e t h e r his a l lega t ions 
were based on facts but w h e t h e r in t he c i r c u m s t a n c e s t he app l i can t s had 
b e e n en t i t l ed to express themse lves as they had . 

73. Cons ide r ing the c i r c u m s t a n c e s as a whole and , in pa r t i cu l a r , t he 
tone of the d e b a t e which had b e e n set not least by M r B r a t h o l m himself, 
t he C o m m i s s i o n canno t find tha t t he app l i can t s ' s t a t e m e n t s were of such 
a c h a r a c t e r t h a t M r B r a t h o l m ' s r e p u t a t i o n a n d r igh t s n e e d e d to be 
p r o t e c t e d in t he m a n n e r which the na t i ona l cour t s op ted for. 

74. H a v i n g r e g a r d to the foregoing and n o t w i t h s t a n d i n g the m a r g i n of 
app rec i a t i on afforded to the na t iona l a u t h o r i t i e s , t he C o m m i s s i o n canno t 
find t h a t the r ea sons for t he i m p u g n e d in te r fe rence wi th the app l i c an t s ' 
f r eedom of express ion were so s t r o n g as to r e n d e r the i n t e r f e r ence 
p r o p o r t i o n a t e to the l eg i t ima t e a im p u r s u e d . Accordingly, the necessi ty 
of t ha t in te r fe rence has not b e e n convincingly es tab l i shed . 
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Conclusion 

75. T h e C o m m i s s i o n concludes , unan imous ly , t h a t in t he p r e s e n t case 
t h e r e has been a viola t ion of Art ic le 10 of t he Conven t i on . 

M.-T. SCHOEPFF.R 

Sec re t a ry 
to the Second C h a m b e r 

J . -C. G E U S 

Pres iden t 
of the Second C h a m b e r 
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S O M M A I R E 1 

Annulation par un tribunal de propos diffamatoires tenus par des repré­
sentants d'une association de policiers 

Article 10 

Liberté d'expression - Diffamation - Annulation par un tribunal de propos diffamatoires tenus 

par les représentants d'une association de policiers - Protection de la réputation d'autrui -

Protection des droits d'autrui - Nécessaire dans une société démocratique - Motifs pertinents et 

suffisants - Intérêt public - Allégation de mensonge - Expression d'opinions étayées par des 

éléments objectifs - Comportement du plaignant 

* 
* * 

En 1981, un étudiant en droit et un professeur associé de l'université de Bergen 
publièrent, sur la base des recherches qu'ils avaient effectuées dans les années 70, 
un livre qui comportait un chapitre sur la brutalité policière. Le ministre de la 
Justice constitua une commission d'enquête, qui conclut dans son rapport que la 
nature et l'étendue de la violence policière étaient beaucoup plus graves que ce qui 
était généralement supposé. L'un des membres de la commission d'enquête, 
M. Bratholm, publia par la suite un livre intitulé « La brutalité policière ». Le 
second requérant, qui à l'époque était président de la section locale de 
l'Association des policiers norvégiens, donna à un journal une interview dans 
laquelle il qualifiait les allégations de brutalité policière de « pure 
désinformation » et de « mensonge délibéré » et mettait en doute les motivations 
de M. Bratholm. Le premier requérant, alors président de l'Association des 
policiers norvégiens, exprima des doutes et des critiques analogues dans des 
déclarations qui furent également rapportées dans la presse, à la suite de la 
publication d'un nouveau livre de M. Bratholm en 1987. Ce livre avait conduit le 
procureur général à ordonner une enquête, dont la conclusion était pour l'essentiel 
que les allégations de brutalité policière étaient dépourvues de fondement. En 
1988, M. Bratholm engagea une action en diffamation contre les requérants. Le 
tribunal municipal jugea que M. Bratholm ne s'en était pas pris à l'intégrité de 
ses adversaires et ne s'était pas exprimé d'une manière susceptible de justifier 
l 'attaque portée contre lui par les requérants, et il annula en conséquence 
certaines des déclarations litigieuses. Il condamna le premier requérant à verser 
des dommages-intérêts et rejeta la demande d'indemnité formulée à l'encontre du 
second au motif qu'elle avait été soumise hors délai. La Cour suprême confirma la 
décision. 

Article 10 : il y a eu, de la part d'une autorité publique, une ingérence qui était 
prévue par la loi et poursuivait le but légitime de protéger la réputation ou les 

1. Rédige par le greffe, il ne lie pas la Cour. 
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droits d'autrui. Quant à la nécessité de cette ingérence, l'affaire présente la 
particularité que les requérants ont été sanctionnés pour des propos tenus par 
eux en qualité de représentants d'associations de policiers et en réponse à des 
allégations de brutalité policière, et s'il ne peut faire aucun doute que toute 
restriction mise au droit de communiquer et de recevoir des informations 
concernant pareilles allégations appelle un examen attentif, il doit en aller de 
même des propos tendant à réfuter pareilles allégations. Il n'y a aucun motif de 
mettre en cause les constatations des juridictions norvégiennes d'après lesquelles 
les déclarations étaient de nature à nuire à la réputation de M. Bratholm, et les 
motifs retenus par ces juridictions étaient manifestement pertinents. Quant à 
savoir s'ils étaient aussi suffisants, il convient de tenir compte du fait que l'affaire 
tire son origine d'un débat public long et passionné concernant des allégations de 
brutalité policière et portant clairement sur une question d'intérêt public. Or il n'y 
a guère de place pour des restrictions au débat sur de telles questions. Néanmoins, 
la liberté d'expression n'est pas sans limites, et, pour déterminer si celles-ci ont été 
franchies, il faut avoir égard aux termes utilisés et au contexte dans lequel ils ont 
été rendus publics, y compris, en l'espèce, le fait qu'il s'agissait de déclarations 
verbales rapportées par la presse, ce qui réduisait la possibilité pour les 
requérants de les reformuler, de les parfaire ou de les retirer avant qu'elles ne 
soient publiées. L'allégation de mensonge délibéré a franchi lesdites limites, et la 
décision d'annulation de cette déclaration pouvait se justifier. En revanche, les 
autres déclarations visaient à faire connaître les propres opinions des requérants 
à une époque où certains éléments objectifs étayaient leur thèse. De plus, 
M. Bratholm avait lui-même utilisé des termes blessants, et la manière acerbe 
dont les requérants se sont exprimés, en qualité au demeurant de représentants 
d'associations, n'était pas sans rapport avec celle utilisée par M. Bratholm. Une 
certaine exagération devait être tolérée dans le contexte d'un débat public 
passionné et soutenu, où, de part et d 'autre, des réputations professionnelles 
étaient en jeu. En conséquence, l 'atteinte portée à la liberté d'expression des 
requérants n'était pas justifiée par des motifs suffisants. 
Conclusion : violation (douze voix contre cinq). 

Article 41 : la Cour considère que le constat d'une violation représente en soi une 
satisfaction équitable suffisante pour tout dommage moral éventuellement subi. 
Elle accorde au premier requérant le montant qu'il s'est vu enjoindre de verser à 
titre de réparation et alloue aux deux requérants conjointement une somme 
supplémentaire pour dommage matériel. Elle leur accorde en outre certaines 
sommes couvrant leurs frais et dépens plus des intérêts pour la période sur 
laquelle se sont étalées les procédures suivies en Norvège et à Strasbourg. 

Jurisprudence citée par la Cour 

Syndicat suédois des conducteurs de locomotives c. Suède, arrêt du 6 février 1976, 
série A n" 20 
Sunday Times c. Royaume-Uni (n° 1), arrêt du 26 avril 1979, série A n" 30 
Young, James et Webster c. Royaume-Uni, arrêt du 13 août 1981, série A n° 44 
Darby c. Suède, arrêt du 23 octobre 1990, série A n° 187 
Observer et Guardian c. Royaume-Uni, arrêt du 26 novembre 1991, série A n" 216 
Thorgeir Thorgeirson c. Islande, arrêt du 25 juin 1992, série A n" 239 
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Tolstoy Miloslavsky c. Royaume-Uni, arrêt du 13 juillet 1995, série A n" 316-8 
Vogt c. Allemagne, arrêt du 26 septembre 1995, série A n" 323 
Wingrove c. Royaume-Uni, arrêt du 25 novembre 1996, Recueil des arrêts et décisions 
1996-V 
Oberschlick c. Autriche (n" 2), arrêt du 1e rjuillet \997,Recueil 1997-IV 
Parti communiste unifié de Turquie et autres c. Turquie, arrêt du 30 janvier 1998, 
Recueil 1998-1 
Bladet Tromsa et Stensaas c. Norvège [GC], n" 21980/93, CEDH 1999-III 
Rekvényi c. Hongrie [GC], n" 25390/94, CEDH 1999-III 
Surek c. Turquie fn" 1) [GC], n" 26682/95, CEDH 1999-IV 
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En l 'af fa ire N i l s e n e t J o h n s e n c. N o r v è g e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i t uée , 

c o n f o r m é m e n t à l 'ar t icle 27 de la C o n v e n t i o n de s a u v e g a r d e des Dro i t s 

de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n »), telle 

q u ' a m e n d é e p a r le Protocole n" 1 1 1 , et aux c lauses p e r t i n e n t e s de son 

r è g l e m e n t 2 , en u n e G r a n d e C h a m b r e composée des j u g e s don t le nom 

suit : 

M . L. WILDHABER,président, 

M M C E. PALM, 

M . C L . ROZAKIS, 

Sir Nicolas BRATZA, 

M M . M . PELLONPÄÄ, 

B . CONFORTI, 

A. PASTOR RIÜRUEJO, 

P. KüRiS, 

R. TÜRMEN, 

M M E S F . T U L K E N S , 

V . STRÂZNICKÂ, 

M M . C . BÎRSAN, 

M . FISCHBACH, 

J . CASADEVALL, 

M N U ' H .S . GRÈVE, 

M M . A . B . BAKA, 

R. MARUSTE, 

ainsi q u e de M . M . DE SALVIA, greffier, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 1" ju i l le t et 20 oc tobre 

1999, 

Rend l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é t é déférée à la C o u r pa r la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») le 24 n o v e m b r e 199c! et p a r le 

g o u v e r n e m e n t norvégien (« le G o u v e r n e m e n t ») le 21 j a n v i e r 1999, dans 

le délai de trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la 

Conven t i on . A son or ig ine se t rouve u n e r e q u ê t e (n° 23118/93) d i r igée 

con t r e le R o y a u m e de Norvège et don t d e u x r e s so r t i s s an t s de cet E t a t , 

M M . Arnold Ni lsen et J a n G e r h a r d J o h n s e n , avaient saisi la C o m m i s s i o n 

le 2 n o v e m b r e 1993 en ve r tu de l ' anc ien ar t ic le 25. 

1-2. Note du greffe : entre en vigueur le I e r novembre 1998. 
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La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens a r t ic les 44 et 48 

ainsi q u ' à la déc l a r a t i on no rvég i enne r econna i s san t la j u r id i c t ion 

obl iga to i re de la C o u r (anc ien ar t ic le 46) ; la r e q u ê t e du G o u v e r n e m e n t 

renvoie aux anc iens a r t i c les 44 et 48 de la Conven t ion et à l 'ar t ic le 5 § 4 du 

Protocole n" 11. L 'une et l ' au t r e ont pour objet d ' ob ten i r u n e décis ion sur 

le point de savoir si les faits de la cause révèlent un m a n q u e m e n t de l 'E ta t 

d é f e n d e u r aux ex igences de l 'ar t ic le 10 de la Conven t i on . 

2. C o n f o r m é m e n t à l 'ar t icle 5 § 4 du Protocole n" 11, lu en combina i son 

avec les ar t ic les 100 § 1 et 24 § 6 du r è g l e m e n t , un collège de la G r a n d e 

C h a m b r e a déc idé , le 14 j a n v i e r 1999, q u e l 'affaire sera i t e x a m i n é e pa r la 

G r a n d e C h a m b r e de la C o u r . 

3. La G r a n d e C h a m b r e c o m p r e n a i t de plein droi t M m c H .S . G r e v e , 

j u g e élue au t i t re de la Norvège (ar t ic les 27 § 2 de la Conven t ion et 24 § 4 

du r è g l e m e n t ) , M. L. W i l d h a b e r , p ré s iden t de la C o u r , M""' E. P a l m et 

M . C L . Rozakis , v ice-prés idents de la Cour , Sir Nicolas B r a t z a et 

M . M. Pe l lonpää , p r é s i d e n t s de sect ion (ar t ic les 27 § 3 de la Conven t i on 

et 24 § 3 du r è g l e m e n t ) . O n t en o u t r e é té dés ignés pour c o m p l é t e r la 

G r a n d e C h a m b r e : M. B. Confor t i , M. A. Pas to r Ridrue jo , M. G. Bonel lo , 

M. P. Kûr i s , M. R. T ü r m e n , M"" F. T u l k e n s , M , m ' V. S t r âzn ickâ , 

M. C. Bî rsan , M. J . Casadeva l l , M. A.B. Baka et M. R. M a r u s t e (ar t ic le 24 

§ 3 du r è g l e m e n t ) . Pa r la su i t e , M. M. F ischbach , j u g e supp l éan t , a 

r e m p l a c é M. Bonel lo , e m p ê c h é (ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

4. P a r l ' i n t e r m é d i a i r e d u greffier, M. W i l d h a b e r a consu l té l ' agent d u 

G o u v e r n e m e n t et les avocats des r e q u é r a n t s a u sujet de l ' o rgan i sa t ion de 

la p r o c é d u r e écr i te . C o n f o r m é m e n t aux o r d o n n a n c e s r e n d u e s en 

conséquence les 8 février et 17 m a r s 1999, le greffier a reçu le m é m o i r e 

du G o u v e r n e m e n t et celui des r e q u é r a n t s le 2 j u i n 1999. 

5. Le 17 j u i n 1999, la Commis s ion a p rodu i t c e r t a in s d o c u m e n t s de la 

p r o c é d u r e suivie devan t elle, c o m m e le greffier l'y avait invi tée sur les 

in s t ruc t ions du p ré s iden t . A diverses d a t e s e n t r e le 25 j u i n et le 10 ju i l le t 

1999, les pa r t i e s ont fait pa rven i r au greffier des obse rva t ions 

add i t ionne l l e s sur la d e m a n d e fo rmulée p a r les r e q u é r a n t s au t i t r e de 

l 'ar t icle 41 de la Conven t i on . 

6. C o n f o r m é m e n t à une décision de la G r a n d e C h a m b r e , u n e a u d i e n c e 

s 'est dé rou lée en public le 1 e r ju i l le t 1999, au Pala is des Dro i t s de l ' H o m m e 

à S t r a s b o u r g . 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . F. E L G E S E M , avocat , b u r e a u de l 'avocat g é n é r a l 

(affaires civiles), 

H. S.ETRE, adjoint au R e p r é s e n t a n t p e r m a n e n t 

de la Norvège a u p r è s du Consei l de l 'Europe , 

agent, 

conseiller ; 
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- pour les requérants 

M" H . HJORT , avocat , 

J . HJORT , avocat , conseils. 

La C o u r a e n t e n d u les déc l a r a t i ons de M 1 H . Hjo r t et de M. E lgesem, 

ainsi que la r éponse de ce d e r n i e r à une ques t i on posée pa r u n j u g e à t i t re 

individuel . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. G e n è s e d e l 'a f fa ire 

7. Le p r e m i e r r e q u é r a n t , M. Arno ld Nilsen, et le second, M. J a n 

G e r h a r d J o h n s e n , sont des r e s so r t i s san t s norvég iens nés en 1928 et 

1943 ; ils r és iden t à Be rgen . Le p r e m i e r est i n s p e c t e u r de police ; à 

l ' époque des fai ts , il é ta i t p r é s iden t de l 'Association des policiers 

norvégiens (Norsk Politiforbund). Le second est a g e n t de police ; à l ' époque 

des faits, il é ta i t p r é s i d e n t de l 'Association des policiers de Bergen (Bergen 

Politilag), sec t ion de l 'associat ion p réc i t ée . A l ' époque p e r t i n e n t e , tous 

deux t rava i l l a ien t au sein des forces de police de Be rgen . 

8. D a n s les a n n é e s 70, M. G u n n a r N o r d h u s , a lors é t u d i a n t en droi t , e t 

M. Edvard Vogt , a lors professeur associe de sociologie à l 'un ivers i té d e 

Bergen , m e n è r e n t u n e e n q u ê t e au sujet du p h é n o m è n e de la violence à 

Be rgen , ville de q u e l q u e 200 000 h a b i t a n t s . Ils recue i l l i ren t a u p r è s de 

l 'hôpi ta l du lieu des é l é m e n t s se r a p p o r t a n t à l ' ensemble des p a t i e n t s 

ayant é té confrontés à la violence au cours de la pé r iode a l lan t de j anv ie r 

1975 à ju i l l e t 1976. P lus t a rd , ils i nc lu ren t des é l é m e n t s é m a n a n t d ' a u t r e s 

sources . En 1981, ils p u b l i è r e n t un r é s u m é de leurs r a p p o r t s p r é c é d e n t s 

d a n s un ouvrage in t i tu lé Volden og dens ofre. En empirisk undersakelse (« La 

violence et ses v ic t imes . U n e é t u d e e m p i r i q u e »). Long de 280 pages , le 

livre c o m p o r t a i t un c h a p i t r e de 77 pages sur la b r u t a l i t é pol icière , définie 

c o m m e l 'usage illégal de la force phys ique lors de l ' a ccompl i s semen t de 

devoirs de police. Les a u t e u r s a f f i rmaient n o t a m m e n t avoir cons t a t é que 

58 p e r s o n n e s ava ien t é té exposées à la b r u t a l i t é policière p e n d a n t la 

pér iode s u s m e n t i o n n é e , q u e 28 d ' e n t r e elles ava ien t fait l 'objet d 'un 

e x a m e n médica l , et q u e la police de Be rgen é ta i t r e sponsab le chaque 

a n n é e d ' env i ron 360 inc iden t s i m p l i q u a n t un usage excessif et illégal de 

la force. 

Le livre d o n n a lieu à u n déba t publ ic pass ionné . Celui-ci concerna i t 

pour p a r t i e des c h e r c h e u r s , q u a n t a u x m é t h o d e s de r eche rche ut i l i sées et 
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à la base scient i f ique sur laquel le r eposa ien t les conclus ions , et pour pa r t i e 

des policiers et le p a r q u e t . 

9. La con t rove r se a m e n a le min i s t r e de la J u s t i c e à cons t i t ue r u n e 

commiss ion d ' e n q u ê t e (utvalg) composée de M. A n d e r s B r a t h o l m , 

professeur de droi t péna l et de p r o c é d u r e péna l e , et de M. H a n s 

S tenberg -Ni l sen , avocat à la C o u r s u p r ê m e . Son m a n d a t : vérifier si les 

r e che rches m e n é e s pa r M. N o r d h u s et M. Vogt fourn issa ien t u n e base 

p e r m e t t a n t de fo rmule r des observa t ions g é n é r a l e s sur la n a t u r e et 

l ' é t endue de la b r u t a l i t é policière à Bergen . 

Assis tée d 'un exper t en s t a t i s t i ques et d 'un exper t en m a t i è r e 

d ' aud i t i ons , la commiss ion e n t e n d i t 101 pe r sonnes , don t 29 policiers , 

2 p r o c u r e u r s , 4 médec ins qu i ava ien t effectué des pr ises de s a n g au 

c o m m i s s a r i a t de Be rgen , 5 t rava i l l eurs sociaux s 'occupant spéc i a l emen t 

des j e u n e s d é l i n q u a n t s à Be rgen , 2 avocats ayan t a c c u m u l é u n e solide 

expér i ence en m a t i è r e péna le à Be rgen , 13 t é m o i n s de b r u t a l i t é s 

pol icières et 27 p e r s o n n e s d i san t avoir é té v ic t imes de ce g e n r e d ' abus . 

D a n s un r a p p o r t publié en 1982 sous le t i t r e Politivoldrapporten (« R a p p o r t 

sur la b r u t a l i t é policière »), M. B r a t h o l m et M. S tenbe rg -Ni l sen 

conc lua ien t : 

« Dès lors que la commission d'enquête n'a pu aboutir à une conclusion en ce qui 

concerne les récits individuels mais a considéré l'ensemble des éléments dans leur 

globalité (voir les remarques figurant à la page 88, avec la référence à la 

recommandation de la commission Reitgjcrdet), elle ne sera pas en mesure, à partir 

uniquement de la description des situations, de donner un chiffre exact quant au 

nombre d'incidents de violence policière à Bergen. Néanmoins, sur la base de 

l'ensemble des informations relatives à la violence policière à Bergen reçues par elle 

de diverses sources, la commission d'enquête croit que la nature et l'étendue de la 

violence policière sont beaucoup plus graves que ce qui semble généralement être 

supposé. Sur la foi de l'ensemble des éléments, la commission d'enquête pense que 

l'étendue réelle du problème n'est pas très éloignée des estimations des deux 

chercheurs. Toutefois, la leçon essentielle à tirer est que même les estimations les 

plus prudentes pouvant être faites sur cette base indiquent que l'ampleur du 

problème est alarmante. » 

10. Les conclusions figurant d a n s le r a p p o r t de 1982 et les é l é m e n t s 

sur lesquels elles se fonda ien t furent con te s t ées , n o t a m m e n t , par 

l 'Associat ion des policiers norvég iens . D ' abo rd dés i r euse d ' i n t e n t e r une 

p r o c é d u r e en d i f famat ion à l ' encon t re de M M . B r a t h o l m , S t e n b e r g -

Nilsen, N o r d h u s et Vog t , celle-ci réso lu t en 1983 de s 'en abs t en i r . 

11. Les j o u r n a u x de B e r g e n , en pa r t i cu l i e r , t é m o i g n è r e n t d ' un vif 

i n t é r ê t pour le d é b a t déc lenché pa r la publ ica t ion du r a p p o r t de 1982. En 

1981 déjà , le j o u r n a l Morgenavisen avai t écri t que M. N o r d h u s avait m e n t i 

lors de la collecte p a r lui d ' é l é m e n t s devan t servir à ses t r a v a u x de 

r e c h e r c h e . M. N o r d h u s e n g a g e a une p r o c é d u r e en d i f famat ion c o n t r e le 

j o u r n a l , mais en 1983 son ac t ion fut re je tée p a r le t r i buna l munic ipa l 

(byrett) de Be rgen , qui j u g e a l ' accusa t ion fondée. 
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12. M. B r a t h o l m poursuivi t , finalement c o m m e c h e r c h e u r indépen­

d a n t , ses t r a v a u x sur la b r u t a l i t é pol icière . Au p r i n t e m p s de 1986, il 

pub l ia un livre in t i tu lé Politivold (« La b r u t a l i t é policière »), avec c o m m e 

sous- t i t re Omfang - àrsak-forebyggelse. En studie i desinformasjon (« A m p l e u r -

causes - p réven t ion . U n e é t u d e en dés in fo rma t ion »). Il exp l iqua q u e p a r 

« dé s in fo rma t ion » il y avait lieu d ' e n t e n d r e la diffusion dé l ibé rée ou p a r 

nég l igence d ' i n fo rma t ions inexac tes . E ta i t ainsi visée la loyauté « fausse » 

- ou « m a l compr i se » - se t r a d u i s a n t pa r le fait q u e les policiers t émo ins 

de cas d 'u t i l i sa t ion excessive et i l légale de la force s ' abs t ena i en t 

d ' i n t e rven i r ou couvra ien t les r e sponsab les des abus en l ivrant de faux 

t é m o i g n a g e s . Le livre p rena i t c o m m e point de d é p a r t le r a p p o r t de 

1982, m a i s il a jouta i t à celui-ci des fai ts , des ana lyses et des conclusions 

c o m p l é m e n t a i r e s . Il con t ena i t é g a l e m e n t u n e c r i t ique sévère fo rmulée 

pa r l ' a u t e u r à l ' encon t re du j u g e m e n t r e n d u pa r le t r i b u n a l munic ipa l en 

cause de M. N o r d h u s con t r e le j o u r n a l Morgenavisen. 

B. L e s p u b l i c a t i o n s c o n t e n a n t l e s d é c l a r a t i o n s l i t i g i e u s e s d e s 

r e q u é r a n t s 

13. A la sui te de la p a r u t i o n du livre Politivold de M. B r a t h o l m , le 

second r e q u é r a n t fut in te rv iewé, en sa qua l i t é de p ré s iden t de 

l 'Associat ion des policiers de B e r g e n , p a r le j o u r n a l Dagbladet. L ' in te rv iew 

fut publ iée le 15 ma i 1986, d a n s u n ar t ic le qu i por ta i t le t i t re su ivant 

( tou tes les c i ta t ions ci-dessous sont r e t r a d u i t e s de l 'anglais) : 

« M. B r a t h o l m d é t e r m i n é à coincer la police - U n service e n t i e r dénoncé 

pa r des p e r s o n n e s a n o n y m e s ». Le t ex t e en é ta i t ainsi libellé : 

« "Le moral des policiers oscille entre le désespoir et la colère. Un service entier a été 
dénoncé par des personnes anonymes. Beaucoup de policiers craignent de sortir en ville 
car il se trouve toujours quelqu'un pour croire qu'il doit y avoir quelque chose de vrai 
dans ces allégations." 

Voilà ce qu'a déclaré au Dagbladet le président de l'Association des policiers de 
Bergen, M. Johnsen. Il qualifie de « pure désinformation destinée à nuire à la police » 
le rapport sur la brutalité policière au sein des forces de police de Bergen récemment 
rédigé par le professeur Bratholm. 

"Jusqu'à preuve du contraire, je dirais qu'il s'agit là d'un mensonge délibéré. Les 

allégations proviennent de sources anonymes et sont clairement diffamatoires pour le 

service." 

"Mettez-vous en cause les motifs pour lesquels M. Bratholm se répand sur la 

brutalité policière ?" 

"Il doit avoir eu des arrière-pensées. Il semblerait que le but poursuivi par lui ait 
été de saper la confiance dans la police." 

"Souhaiteriez-vous que les informations en cause fassent l'objet d'une enquête 

interne ?" 
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"S'il y a une quelconque vérité dans les allégations en question, nous ferons notre 

possible pour potier remède au mal. Pareille situation n'est pas à notre avantage et 

nous n'avons aucun intérêt à compter dans nos rangs des personnes de ce genre." 

"Donc, vous n'excluez pas que des abus aient pu se produire ?" 

"J'écarte la possibilité que des policiers aient commis les abus décrits dans les 

allégations. Mais je n'exclus pas que certains d'entre eux puissent avoir, dans tel ou 

tel cas, été trop loin dans l'usage de la force." » 

14. Le 16 ma i 1986, le p r e m i e r r e q u é r a n t , a lors p r é s iden t de 

l 'Association des policiers norvégiens , fut ci té d a n s un ar t ic le publ ié p a r 

le j o u r n a l Bergens Tidende sous le t i t r e « Ind igne d 'un professeur de 

droi t ». L 'a r t ic le é ta i t ainsi libellé : 

« "Il est indigne d'un professeur de droit de présenter une chose pareille. Les 

allégations sont complètement frivoles car elles se fondent sur des sources anonymes. 

Elles n'ont rien à voir avec la réalité." 

Ainsi s'exprime M. Nilsen, président de l'Association des policiers norvégiens, au 

sujet des allégations formulées par le professeur Bratholm dans son livre consacré à la 

brutalité policière. 

"J'ai passé l'intégralité de ma vie professionnelle dans les forces de police de 

Bergen et je puis dire avec assurance que les allégations de brutalité policière sont 

totalement étrangères à la réalité. Il s'agit là de racontars qui auraient davantage 

leur place dans un hebdomadaire en mal d'articles que dans une étude 

prétendument sérieuse", déclare M. Nilsen. 

Parfaite égalité 

"Je n'arrive pas à percer les motivations sous-jacentes à pareilles allégations", 

poursuit le président de l'Association des policiers. "En tout état de cause, il ne peut 

être dans l'intérêt de l'Etat de droit et du bien public de causer pareils problèmes à 

l'intégralité d'un service. Je soutiens que la qualité des ressources humaines dans la 

police est sur un pied de parfaite égalité avec celle que l'on trouve dans le corps 

enseignant. Nous serions incapables quant à nous de fonder une accusation contre 

quiconque sur des motifs aussi peu solides que ceux retenus par le professeur 

Bratholm. C'en serait fini alors de l'Etat de droit dans ce pays." 

AV serait pas toléré 

"Mais vous ne niez pas que la police fasse parfois preuve de brutalité ?" 

"Non, bien sûr, mais il s'agit là d'une C|uestion différente. Ce qui se trouve en cause 

ici, ce sont des allégations de recours systématique à la violence et de pur vol. Ce 

genre de comportement ne serait pas toléré dans la police." 

M. Nilsen fait observer qu'il n'a pas examiné le livre très attentivement mais que 

devant ce qu'il en a dégagé jusqu'ici il ne peut rester sans réaction. Le problème, c'est 

qu'il est malaisé de contester les allégations en cause car ce n'est pas un individu mais 

un service entier qui estime avoir été diffamé. L'intéressé partage toutefois l'avis du 

chef de la police, M. Oscar Hordnes, qui a déclaré hier au Bergens Tidende qu'il devait y 

avoir une bonne raison pour que le procureur général [Riksadtokalen] ait jugé bon 

d'examiner la chose de plus près. L'Association des policiers étudiera également la 

possibilité de demander un avis juridique au sujet du livre. » 
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C. P u b l i c a t i o n s u l t é r i e u r e s s u r la b r u t a l i t é p o l i c i è r e 

15. A l ' a u t o m n e 1986, M. B r a t h o l m et M. N o r d h u s p u b l i è r e n t un livre 

in t i tu lé Dokumentasjon av politivold og andre overgrep i Bergen-politiel 

(« I l lus t ra t ion de la b r u t a l i t é policière et d ' a u t r e s abus d a n s les forces de 

police de Be rgen »), d a n s lequel M. B r a t h o l m écrivait : 

« Le harcèlement et la persécution auxquels M. Nordhus - et en partie M. Vogt - ont 
été soumis à Bergen rappellent le lot des dissidents dans les pays d'Europe de l'Est. Je 
doute qu'il y ait personne parmi nous dont la situation soit plus proche de celle de ces 
dissidents que ne l'est celle de M. Nordhus. C'est presque un miracle qu'il ait eu le 
courage et la force de continuer son combat pour que la vérité vienne au jour. 

(...) 

Il est impossible de dire combien d'agents de la police de Bergen peuvent se voir 
reprocher des pratiques illégales telles que celles décrites ici ; espérons qu'il ne 
s'agisse que d'une faible minorité. Toutefois, il est difficile de croire que beaucoup des 
policiers de Bergen puissent ignorer les actes commis par certains de leurs collègues. 
Mais leur silence est garanti par l'exigence impérieuse de « loyauté ». C'est cela qui a 
permis à la sous-culture criminelle au sein de la police de Bergen-dont les agissements 
recouvrent divers types d'infractions - de survivre et, fort probablement, de prospérer. 

(...) 

Il y a des raisons de croire que beaucoup des actes commis au détriment de 
M. Nordhus et M. Vogt l'ont été sous la direction d'une personne haut placée et qu'il y 
a, dans les coulisses de la police de Bergen, quelqu'un qui tire les ficelles, qui met au 
point des stratégies, qui échafaude des plans, conjointement avec quelques personnes en 
qui il a toute confiance. D'après des informations qui sont venues au jour, il paraît 
possible à présent d'identifier les personnages clefs responsables de certains des abus 
incriminés. » 

16. Au p r i n t e m p s de 1987, M. B r a t h o l m fit p a r a î t r e u n nouveau livre 

in t i tu lé Politiovergrep og personforfolgelse. 220forklaringer om politivold og andre 

overgrep i Bergenspolitiet (« A b u s policiers et h a r c è l e m e n t individuel . 220 

déc l a r a t i ons c o n c e r n a n t des b r u t a l i t é s policières et d ' a u t r e s formes 

d ' abus au sein des forces de police de B e r g e n »). C e livre é ta i t en q u e l q u e 

sor te u n e mise à j o u r d e celui de M. B r a t h o l m et de M. N o r d h u s pa ru en 

1986. D a n s l ' in t roduc t ion , M. B r a t h o l m écrivait : 

« S'il arrive que des policiers commettent des abus de pouvoir - et en certains 
endroits cela se produit beaucoup plus fréquemment qu'en d'autres — cela ne signifie 
pas que la majorité des policiers norvégiens se rendent coupables de tels abus. Toutes 
les investigations indiquent que la plupart des cas d'abus sont le fait d'une petite 
minorité de personnes, qui sont en mesure de poursuivre leurs agissements parce que 
les exigences de « loyauté » sont particulièrement fortes clans la police. » 

17. Au d é b u t de 1988, la revue j u r i d i q u e no rvég ienne Lov ogRett publ ia 

un n u m é r o spécial consac ré à la violence pol ic ière . Il c o m p o r t a i t u n e série 

d 'a r t ic les écr i ts pa r des un ive r s i t a i r e s , don t M. B r a t h o l m , c r i t i q u a n t u n e 

e n q u ê t e o r d o n n é e pa r le p r o c u r e u r g é n é r a l ( p a r a g r a p h e 18 c i -dessous) . 
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M. B r a t h o l m publ ia é g a l e m e n t un c e r t a i n n o m b r e d ' a u t r e s a r t ic les sur 

la b r u t a l i t é pol icière . 

D. L e s a f f a i r e s « b o o m e r a n g » 

18. Aprè s avoir reçu de M. B r a t h o l m une version non e x p u r g é e du livre 

publié à l ' a u t o m n e 1986, d a n s laquel le é t a i en t m e n t i o n n é s les n o m s des 

i n f o r m a t e u r s (qui j u s q u ' a l o r s n ' é t a i e n t connus q u e des c h e r c h e u r s ) , le 

p r o c u r e u r g é n é r a l o r d o n n a l ' ouve r tu re d ' une e n q u ê t e , dont il c h a r g e a u n 

p r o c u r e u r ad hoc, M. Er l ing Lyngtvei t , et des policiers d ' un a u t r e d is t r ic t . 

En ju in 1987, les r é su l t a t s de l ' e n q u ê t e o r d o n n é e pa r le p r o c u r e u r 

géné ra l furent r e n d u s publics : 368 cas d ' a l l éga t ions de b ru t a l i t é 

policière à Bergen ava ien t fait l 'objet d ' inves t iga t ions . Q u e l q u e 

500 pe r sonnes , dont 230 policiers, ava ien t é té i n t e r rogées . Des c h a r g e s 

avaient é té po r t ée s con t re un policier, qu i avait pa r la sui te é té r e laxé . La 

conclusion d ' e n s e m b l e t i rée par les e n q u ê t e u r s é ta i t que , pour l 'essent ie l , 

les d iverses a l léga t ions de b r u t a l i t é policière é t a i en t d é p o u r v u e s de 

f o n d e m e n t . 

U n e fois l ' e n q u ê t e c lô tu rée , 15 des p e r s o n n e s i n t e r r o g é e s furent 

accusées d 'avoir p o r t é de fausses accusa t ions con t r e la police. 10 d ' e n t r e 

elles furent c o n d a m n é e s pa r la cour d ' appe l (lagmannsrett) de G u l a t i n g à 

l ' issue de procès devan t j u r y qui se d é r o u l è r e n t e n t r e n o v e m b r e 1988 

et m a r s 1992 (les affaires « b o o m e r a n g »). 

E. P u b l i c a t i o n s u l t é r i e u r e s c o n t e n a n t d e s d é c l a r a t i o n s l i t i ­

g i e u s e s 

19. Le 2 m a r s 1988, u n e nouvelle déc l a r a t i on é m a n a n t du p r e m i e r 

r e q u é r a n t fut publ iée d a n s Annonseavisen à Be rgen . L 'a r t ic le po r t a i t les 

t i t res su ivan ts : 

« Evolution spectaculaire clans le débat sur la brutalité 

Amnesty alertée 

L'Association des policiers s'apprête à engager une action en justice » 

L'ar t ic le é ta i t ainsi libellé : 

« Non seulement le professeur Bratholm vient à présent de demander la mise en 
place d'une commission d'enquête gouvernementale afin que soit vérifiée la validité 
des conclusions formulées par le procureur général il y a longtemps déjà, mais 
Amnesty International vient à présent d'être alertée au sujet de violations de droits de 
l'homme prétendument commises par les forces de police de Bergen ! Une délégation du 
secrétariat international basé à Londres s'est déjà rendue à Bergen. Son rapport devrait 
être prêt au printemps. 
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"Je dois admettre que j'ai été très surpris lorsque, il y a de cela peu de temps, on 
m'a parlé de ces questions. Il semblerait que les gentlemen que sont M. Nonlhus, 
M. Vogt et M. Bratholm se soient rendu compte que lorsqu'un procédé ne marche 
pas, il suffit d'en essayer un autre", déclare M. Nilsen, président de l'Association des 
policiers norvégiens. 

D'après l'intéressé, cette affaire est sur le point de déraper. Le fait d'avoir alerté 
Amnesty constituerait une insulte et, avec les dures attaques portées récemment par le 
professeur Bratholm et d'autres, les limites de ce qu'il est possible de qualifier de 
recherche impartiale auraient été nettement dépassées. "Selon moi, il s'agit ici d'une 
forme de magouille et d'investigations privées où il y a de bonnes raisons de mettre en 
cause l'honnêteté des intentions poursuivies", déclare M. Nilsen àAnnonseacisen. 

Juste avant le week-end, M. Nilsen était à Bergen, où il s'est entretenu avec le 
nouveau comité directeur de l'Association des policiers de Bergen (...) D'après lui, il 
était naturel que les violentes attaques portées récemment par M. Nordhus, M. Vogt 
et M. Bratholm fissent partie des questions discutées. 

"J'ai l'intention de prendre contact avec notre avocat (...) au début de cette 
semaine. Cela fait longtemps qu'il a envoyé à M. Bratholm une lettre dans laquelle 
nous exigeons des excuses pour les déclarations qu'il a faites. Je pense que vous 
pouvez vous attendre à ce que nous engagions une procédure en diffamation à ce 
sujet. Nous ne pouvons nous satisfaire d'une situation où les mêmes accusations 
continuent d'être portées contre la police de Bergen, alors que celle-ci a été blanchie 
à l'issue d'une des plus vastes enquêtes de notre époque." 

Des accusations élargies 

"Mais M. Bratholm n'a pas confiance dans les compétences [du procureur] 
Lyngtveit et dans son désir d'aller au fond des choses en l'espèce ?" 

"Le fait que le professeur Bratholm conteste à présent le travail effectué par 
M. Lyngtveit à l'instigation de l'avocat général [Regjeringsadvokaten] est en soi grave 
et surprenant. Les accusations portées viennent à présent d'être étendues de 
manière à inclure également les autorités supérieures de police." 

D'après les sources de Annonseavisen, M. Nilsen prendra très prochainement contact 
avec le procureur général pour savoir ce que ce dernier a l'intention de faire en ce qui 
concerne les insinuations élargies de M. Bratholm. 

Quant au fait qu'Amnesty International a été alertée, M. Vogt (...) déclare que cela 
s'explique par le souci de l'organisation d'avoir connaissance des moindres détails de la 
situation régnant au sein des forces de police de Bergen. » 

20. En juin 1988, le p r e m i e r r e q u é r a n t s ' e x p r i m a en qua l i t é de 

p ré s iden t de l 'Associat ion des policiers norvég iens lors de l ' a ssemblée 

g é n é r a l e a n n u e l l e de ce t t e associa t ion. Le 7 j u i n 1988, ses p ropos furent 

r a p p o r t é s d a n s un ar t ic le du j o u r n a l Bergens Tidende in t i tu lé « M. B r a t h o l m 

accusé de d i f famat ion ». L 'ar t ic le c o m p o r t a i t n o t a m m e n t les passages 

su ivan ts : 

« (...) L'Association des policiers norvégiens est sérieuse lorsqu'elle menace 
d'intenter une procédure en diffamation contre le professeur M. Bratholm. D'après 
M. Nilsen, président de l'association, une assignation sera notifiée à M. Bratholm dans 
les prochains jours. Le tribunal sera invité à annuler deux déclarations écrites précises 
faites par M. Bratholm en rapport avec le débat sur la brutalité policière à Bergen. 
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(...) 

Refus de s excuser 

"Le professeur Bratholm a eu l'occasion de s'excuser au sujet des deux points précis 
que nous estimons diffamatoires pour la police en tant que catégorie 
professionnelle mais il s'y est refusé. C'est la raison pour laquelle nous engageons 
une procédure. Nous ne demanderons pas à être indemnisés ; nous cherchons 
simplement à faire annuler les déclarations en question." 

Regards critiques 

M. Nilsen évoqua aussi la question dans son discours d'ouverture de l'assemblée 
nationale de l'Association où il déclara, entre autres, que la structure du pouvoir de la 
société devait tolérer des regards critiques. Cela présupposait toutefois, d'après lui, une 
attitude responsable et fiable de la part des critiques. L'intéressé dénonça fermement 
les débals, selon lui dépourvus d'objectivité et alimentés par les forces puissantes de 
certaines élites sociales, qui avaient cours au sujet de la brutalité policière. 

Dilettantes 

"La situation de professeur de M. Bratholm a conféré une certaine crédibilité à ses 
allégations de brutalité policière, et cela a sapé le respect pour la police et la confiance 
dans ce service. L'Association des policiers norvégiens n'acceptera pas la mise en 
place d'une nouvelle commission chargée d'enquêter au sujet des allégations de 
brutalité policière ; elle n'acceptera pas davantage des investigations privées 
menées à grande échelle et par des dilettantes afin de fabriquer des allégations de 
brutalité policière qui sont ensuite rendues publiques", déclare M. Nilsen. 

(...) 

Attaques verbales 

M. Nilsen qualifie de tentative de sape de la dignité et de l'autorité de la police les 
attaques verbales dirigées contre celle-ci. » 

2 1. D a n s une édi t ion spéciale de la revue j u r i d i q u e Juristkontakt publ iée 

à l ' a u t o m n e 1988, la police et le p a r q u e t p r é s e n t è r e n t l eur avis sur 

l ' enquê te o r d o n n é e pa r le p r o c u r e u r g é n é r a l et su r celle e n t r e p r i s e pa r la 

su i te au sujet des fausses déc l a r a t i ons supposées avoir é té faites p a r les 

i n f o r m a t e u r s de M. B r a t h o l m . 

F . Les p r o c é d u r e s e n d i f f a m a t i o n 

22. En ju i l le t 1988, l 'Associat ion des policiers norvég iens et sa sect ion 

de B e r g e n i n t e n t è r e n t con t re M. B r a t h o l m u n e p r o c é d u r e en d i f famat ion 

visant à faire a n n u l e r les propos p réc i t és formulés pa r l ' in té ressé d a n s 

« I l lus t r a t ion de la b r u t a l i t é pol ic ière et d ' a u t r e s abus d a n s les forces de 

police de Be rgen » ( p a r a g r a p h e 15 c i -dessus) . 

23 . En m a i 1989, M. B r a t h o l m e n g a g e a de son côté con t r e les 

r e q u é r a n t s une ac t ion en d i f famat ion t e n d a n t à l ' annu la t i on d 'un c e r t a i n 

n o m b r e de déc l a r a t i ons faites p a r eux . 
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24. En 1992, les associa t ions se dé s i s t è r en t de leur act ion en 

d i f famat ion con t re M. B r a t h o l m , à la sui te de l ' a r rê t r e n d u pa r la C o u r 

e u r o p é e n n e des Dro i t s de l ' H o m m e le 25 j u i n 1992 d a n s l 'affaire 

T h o r g e i r T h o r g e i r s o n c. I s lande (sér ie A n" 239). M. B r a t h o l m refusa de 

se dés i s t e r de la s i enne con t r e les r e q u é r a n t s . 

25. Le t r ibuna l munic ipa l d 'Os lo o rgan i sa , d a n s le cad re de la 

p r o c é d u r e en d i f famat ion i n t e n t é e con t re les r e q u é r a n t s , des d é b a t s qui 

d u r è r e n t du 24 aoû t au 8 s e p t e m b r e 1992. Il e n t e n d i t 23 t émo ins et se vit 

s o u m e t t r e de n o m b r e u s e s p reuves d o c u m e n t a i r e s . 

D a n s son j u g e m e n t du 7 oc tobre 1992, le t r i buna l munic ipa l observa 

n o t a m m e n t qu ' i l é ta i t é tabl i que des cas de recours illégal à la violence 

s ' é ta ien t p rodu i t s à Be rgen et q u e , s'ils é t a i en t le fait d 'un t rès pe t i t 

n o m b r e de policiers, l ' a m p l e u r de la violence n ' e n é ta i t pas moins 

p r o b l é m a t i q u e . Il e s t i m a que M. B r a t h o l m n 'avai t pas a t t a q u é l ' in tégr i té 

de ses adver sa i r e s et ne s 'é ta i t pas e x p r i m é d ' une m a n i è r e qu i pût jus t i f ier 

l ' a t t a q u e por t ée con t r e lui par les r e q u é r a n t s . Il jugea les déc la ra t ions 

su ivan tes d i f famato i res au r ega rd de l 'ar t ic le 247 d u code péna l et les 

déc l a r a nul les et non avenues (ded og maktesles, mortifisert) en ve r tu de 

l 'ar t ic le 253 § 1 (la n u m é r o t a t i o n ci-dessous co r re spond à celle ut i l isée 

d a n s les décisions des j u r id i c t ions norvég iennes ) : 

(Déc la ra t ions du second r e q u é r a n t publ iées p a r Dagbladet le 15 ma i 

1986) 

1.1 « Il qualifie de « pure desinformation destinée à nuire à la police » le rapport sur 

la brutalité policière au sein des forces de police de Bergen récemment rédigé par le 

professeur Bratholm. » 

1.2 «Jusqu'à preuve du contraire, je dirais qu'il s'agit là d'un mensonge délibéré. » 

1.3 « Il doit avoir eu des arrière-pensées. Il semblerait que le but poursuivi par lui ait 

été de saper la confiance dans la police. » 

(Déc la ra t ions du p r e m i e r r e q u é r a n t publ iées pa r Annonseavisen et 

Bergens Tidende le 2 m a r s et le 7 j u i n 1988 r e spec t i vemen t ) 

2.2 « Selon moi, il s'agit ici d'une forme de magouille et d'investigations privées où il 

y a de bonnes raisons de mettre en cause l'honnêteté des intentions poursuivies. » 

2.3 « L'Association des policiers norvégiens n'acceptera pas (...) des investigations 
privées menées à grande échelle et par des dilettantes afin de fabriquer des allégations 
de brutalité policière qui sont ensuite rendues publiques. » 

En revanche , le t r i buna l mun ic ipa l re je ta les p r é t e n t i o n s de 

M . B r a t h o l m r e l a t i v e m e n t aux déc l a r a t i ons su ivan tes du p r e m i e r 

r e q u é r a n t , publ iées par Bergens Tidende le 16 ma i 1986 et le 7 j u i n 1988 : 

2.1 « Je n'arrive pas à percer les motivations sous-jacentes à pareilles allégations. En 
tout état de cause, il ne peut être dans l'intérêt de l'Etat de droit et du bien public de 
causer pareils problèmes à l'intégralité d'un service. » 
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2.4 « M. Nilscn qualifie de tentative de sape de la dignité et de l'autorité de la police 
les attaques verbales dirigées contre celle-ci. » 

Le t r i b u n a l mun ic ipa l c o n d a m n a le p r e m i e r r e q u é r a n t à ve r se r à 

M. B r a t h o l m 25 000 cou ronnes norvég iennes ( N O K ) pour d o m m a g e 

mora l mais re je ta la d e m a n d e d ' i n d e m n i t é p o u r d o m m a g e m o r a l 

fo rmulée p a r le p l a ignan t à l ' encon t re du second r e q u é r a n t au mo t i f 

qu 'e l le avai t é té soumise hors dé la i . Il enjoignit pa r a i l leurs aux 

r e q u é r a n t s de verser à M. B r a t h o l m 112 365,83 N O K et 168 541,91 N O K 

r e s p e c t i v e m e n t au t i t r e des frais. 

Les motifs du j u g e m e n t du t r i b u n a l munic ipa l c o m p o r t a i e n t les 

passages su ivan ts : 

« La déclaration 1.1 (...) est une allégation non équivoque selon laquelle le livre de 
M. Bratholm contient de fausses allégations de violence policière au sein de la police de 
Bergen. Le terme « désinformation » peut être compris comme une assertion neutre 
selon laquelle M. Bratholm fournit de fausses informations ou comme une accusation 
selon laquelle l'intéressé devrait être conscient qu'il fournit de fausses informations ou 
selon laquelle il agit ainsi de manière délibérée. Le tribunal souligne que les termes 
« pure désinformation destinée à nuire à la police » doivent se lire conjointement avec 
le restant du texte, et notamment avec la déclaration 1.2 et le dernier paragraphe de 
l'interview. Il est parvenu à la conclusion qu'un lecteur ordinaire comprendrait la 
déclaration de la manière suivante : 

"Dans l'intention de nuire à la police, M. Bratholm diffuse de manière délibérée 
des informations fausses sur la brutalité policière." 

Le tribunal ne doute pas qu'il s'agit là d'une affirmation qui constitue une allégation 
diffamatoire. Elle est à la fois insultante pour M. Bratholm et son sens de l'honneur, et 
propre à nuire à sa réputation. L'allégation ne s'analyse pas en un jugement de valeur 
subjectif mais en une affirmation relative à une question de fait se prêtant à la 
démonstration de son exactitude. La déclaration peut donc être annulée. 

Le tribunal ajoute que lorsqu'on la lit dans son contexte la déclaration ne peut se 
comprendre comme une allégation selon laquelle Bratholm lui-même formule des 
allégations fausses de brutalité policière. Toutefois, même si la déclaration doit être 
comprise comme une allégation (de formulation de fausses accusations de brutalité 
policière-) visant d'autres personnes que M. Bratholm, cela ne lui enlève pas sa nature 
d'allégation dirigée contre M. Bratholm. Si on le considère dans son ensemble, le texte 
indique clairement que c'est le livre de M. Bratholm que vise M. Johnsen. 

(...) 

En replaçant la déclaration [ 1.2] dans son contexte (la partie restante du texte), qui 
traite essentiellement du livre de M. Bratholm, un lecteur ordinaire comprendrait cette 
déclaration de la manière suivante : 

"M. Bratholm diffuse de manière délibérée des affirmations concernant la 
brutalité policière dont il sait qu'elles sont contraires à la vérité." 

La question de savoir si la déclaration 1.2 peut être interprétée d'une manière telle 
qu'elle viserait également les informateurs n'a pas davantage de pertinence en l'espèce. 
Le tribunal ne doute pas non plus que cette déclaration constitue une allégation 



ARRÊT NILSEN ET JOHNSEN c. NORVEGE 129 

diffamatoire dirigée contre M. Bratholm et qu'elle peut être annulée car elle se prête à 

la démonstration de son exactitude. 

(...) 

[La déclaration 1.3] doit être comprise comme une affirmation claire selon laquelle le 

but poursuivi par M. Bratholm (en écrivant le livre Politivold) était de saper la confiance 

dans la police. Replacée dans son contexte (la partie restante du texte, et notamment les 

déclarations 1.1 et 1.2), elle doit être comprise comme une assertion selon laquelle 

M. Bratholm diffuse à cet effet des affirmations concernant la brutalité policière dont 

il sait qu'elles sont contraires à la vérité. La déclaration comporte également un 

dénigrement implicite des motivations de M. Bratholm, faisant passer celles-ci pour 

douteuses et indignes. Les mots « des arrière-pensées » sont la réponse à la question 

de savoir si les motivations de M. Bratholm peuvent être critiquées, par comparaison 

avec des motivations honorables, comme par exemple la défense de l'Etat de droit. 

(...) 

Le tribunal ne doute pas que l'affirmation constitue une allégation qui, d'une part, a 

porté atteinte au sens de l'honneur de M. Bratholm et, d'autre part, est de nature à 

nuire à sa réputation. La partie de la déclaration alléguant que le but poursuivi par 

M. Bratholm était de saper la confiance dans la police se prête à la démonstration de 

son exactitude. Le fait que, de la manière dont elle est formulée, l'intention de 

M. Bratholm doive être comprise par les lecteurs comme douteuse ou reprehensible est 

un jugement de valeur subjectif qui ne se prête guère à la démonstration de son 

exactitude. Toutefois, cela ne signifie pas en principe que la déclaration 1.3 ne puisse 

pas être annulée. 

[La déclaration 2.2] n'est pas sans équivoque quant à la personne contre laquelle elle 

est dirigée. Elle peut être comprise comme visant M. Bratholm (probablement aussi 

d'autres personnes). Le tribunal renvoie à cet égard aux deux passages précédents où 

il est dit que M. Bratholm (conjointement avec M. Vogt et M. Nordhus) fait une nouvelle 

tentative et que M. Bratholm (entre autres) sort des limites de la recherche neutre. 

Lorsqu'on la replace dans son contexte, la déclaration peut également être comprise 

comme n'étant pas du tout dirigée contre M. Bratholm mais contre Amnesty. Pareille 

interprétation doit être fondée sur le fait que si le journal a interviewé M. Nilsen c'est 

uniquement parce qu'Amnesty était intervenue dans le débat. Le tribunal mentionne 

une troisième possibilité : la déclaration - spécialement si on la lit dans le contexte du 

sous-titre du journal - peut être comprise par un lecteur ordinaire comme visant tout 

d'abord M. Vogt et M. Nordhus. mais également M. Bratholm. 

Le tribunal est parvenu à la conclusion que lorsqu'on la replace dans son contexte la 

déclaration [2.2] doit être interprétée en tout état de cause comme affirmant que 

l'attitude de M. Bratholm repose, entre autres, sur des motivations douteuses et que 

l'intéressé participe et/ou contribue à ce que M. Nilsen décrit comme étant une forme 

de magouille et d'investigations privées, et non des travaux de recherche impartiaux. 

La déclaration comporte en partie des jugements de valeur (« forme de magouille », 

« investigations privées »), qui ne sont pas susceptibles d'être annulés. En revanche, elle 

comporte aussi une affirmation concernant des questions de fait, à savoir que 

M. Bratholm a des motivations douteuses et qu'il n'est pas neutre. 

La déclaration doit manifestement être comprise comme une affirmation selon 

laquelle ce sont les motivations de M. Bratholm qui sont douteuses. Cela découle du 

premier et du deuxième paragraphe précédant la déclaration, où M. Nilsen dit d'abord 
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que M. Bratholm (conjointement avec MM. ÎVordhus et Vogt) essaie un nouveau 
procédé, pour affirmer ensuite que l'intéressé a, entre autres, dépassé les limites de la 
recherche impartiale. 

Le tribunal ne doute pas que cette affirmation s'analyse en une allégation 
diffamatoire dirigée contre M. Bratliolm qui porte atteinte au sens de l'honneur de 
l'intéressé et est également propre à nuire à sa réputation. Cette allégation se prête à 
la vérification de son exactitude et elle est donc susceptible d'annulation. 

(...) 

La déclaration 2.3 comporte une affirmation selon laquelle des allégations de 
brutalité policière sont fabriquées pour être ensuite rendues publiques. Lue 
conjointement avec le restant du texte, cette déclaration doit être interprétée par un 
lecteur ordinaire comme une affirmation selon laquelle M. Bratliolm rend publiques 
des allégations de brutalité policière qui sont contraires à la vérité. Cette affirmation 
se prête à la vérification de son exactitude et est en principe susceptible d'annulation. 

La déclaration ne comporte pas uniquement cette affirmation. Du fait qu'elle se 
comprend également comme signifiant que M. Bratliolm rend publiques des 
allégations dont il aurait dû s'apercevoir qu'elles sont fausses, elle porte atteinte au 
sens de l'honneur de l'intéressé et est propre à nuire à sa réputation. L'affirmation 
implique qu'en sa qualité d'expert M. Bratliolm diffuse, sans s'entourer des 
précautions d'usage, des allégations de brutalité policière qui sont contraires à la 
vérité. Toutefois, replacée dans son contexte, la déclaration ne peut pas se comprendre 
uniquement de cette manière. 

La déclaration doit être interprétée comme une affirmation selon laquelle 
M. Bratliolm prend part à des investigations privées dans le dessein de fabriquer des 
allégations de brutalité policière. 

Si l'affirmation doit être interprétée comme visant également d'autres personnes, 
cela n'enlève rien au fait que M. Bratholm soit lui-même visé. En conséquence, la 
déclaration 2.3 doit également être interprétée comme une allégation diffamatoire 
dirigée contre M. Bratholm et se prêtant à la démonstration de son exactitude. » 

26. Les r e q u é r a n t s a t t a q u è r e n t le j u g e m e n t d e v a n t la C o u r s u p r ê m e 

(Hetyesterett), c o n t e s t a n t l ' i n t e r p r é t a t i o n faite de leurs déc l a r a t i ons p a r le 

t r i buna l munic ipa l . Ils r e p r o c h a i e n t à celui-ci d 'avoir i n t e r p r é t é leurs 

propos c o m m e c r i t i q u a n t l ' h o n n ê t e t é et les mot iva t ions de M. B r a t h o l m , 

alors q u e ni le libellé des déc l a r a t i ons ni le con t ex t e d a n s lequel elles 

avaient é té fai tes n ' é t a i e n t de n a t u r e à é t aye r pare i l le i n t e r p r é t a t i o n . 

D ' a p r è s eux , leurs d é c l a r a t i o n s ne pouva ien t en a u c u n cas ê t r e r e g a r d é e s 

c o m m e i l légales , dès lors qu ' e l l e s ava ien t é té fo rmulées en réponse à des 

j u g e m e n t s de va leu r pré judic iab les émis par M. B r a t h o l m au sujet de leur 

profession. Les r e q u é r a n t s invoqua ien t n o t a m m e n t l 'ar t ic le 250 du code 

péna l , en ve r tu d u q u e l un t r i buna l pouvai t s ' abs t en i r d ' infl iger une 

sanc t ion si la pa r t i e lésée avai t p rovoqué l 'accusé ou avai t r ipos té d ' u n e 

m a n i è r e r e p r e h e n s i b l e à ses a t t a q u e s . Ils e s t i m a i e n t , et c 'é ta i t là pour 

eux un poin t cap i ta l , q u e les a t t a q u e s po r t ée s p a r M. B r a t h o l m con t r e 

leurs associa t ions cons t i t ua i en t pare i l les provocat ion et r ipos te . 
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M. B r a t h o l m forma un appel inc ident , c r i t i q u a n t les conclus ions du 

t r ibuna l munic ipa l re la t ives a u x déc la ra t ions 2.1 et 2.4. En o u t r e , il 

soul igna n o t a m m e n t qu' i l n 'avai t mis en cause l ' h o n n ê t e t é ni des 

r e q u é r a n t s ni de q u e l q u e fonc t ionnai re que ce fût. Sa c r i t ique avai t é té 

d i r igée con t re un sys t ème , et elle bénéficiai t de la p ro t ec t i on spéciale 

conférée pa r l 'ar t icle 100 de la C o n s t i t u t i o n . 

Le 19 n o v e m b r e 1992, le comi té de filtrage des recours 

(kjœremâlsutvalget) de la C o u r s u p r ê m e d o n n a l ' au to r i sa t ion de saisir celle-

ci de pourvois en cassa t ion . 

27. Le 5 mai 1993, la h a u t e ju r id ic t ion re je ta les deux recours formés, 

conf i rman t ainsi la décision du t r i buna l munic ipa l et o r d o n n a n t à chacun 

des r e q u é r a n t s de ve r se r à M. B r a t h o l m 45 000 l \ O K au t i t r e des frais 

s u p p l é m e n t a i r e s e n c o u r u s pa r lui. 

Le j u g e Schei déc l a r a n o t a m m e n t , au n o m de la C o u r : 

« Il convient en l'espèce d'accorder une attention particulière à la liberté 
d'expression. Les déclarations dont l'annulation est demandée ont été faites dans le 
cadre d'un débat public concernant la brutalité policière. La brutalité policière - et par 
ce terme j'entends l'usage illégal par la police de la force physique contre des individus -
constitue une question d'un grand intérêt public. Il est essentiel pour une démocratie 
qu'un débat concernant de telles questions de société puisse avoir lieu dans toute la 
mesure du possible sans que ceux qui y participent risquent d'écoper de sanctions. Il 
est particulièrement important de prévoir une ample marge d'appréciation pour la 
critique s'exprimant au sujet de questions d'intérêt public (voir, à cet égard, l'article 
100 de la Constitution). Toutefois, ceux dont l'action fait l'objet de la critique, en 
l'occurrence les représentants de la police de Bergen, jouissent évidemment eux aussi 
de la liberté d'expression. 

(...) 

Cependant, la liberté d'expression ne va pas jusqu'à [autoriser] n'importe quelle 
déclaration dans un débat, même lorsque celui-ci concerne des questions d'intérêt 
public. La liberté d'expression doit être mise en balance avec les droits des parties 
lésées. La limite entre des déclarations admissibles et des déclarations encourant 
l'annulation doit normalement être tracée là où les déclarations visent l'honnêteté ou 
les motivations personnelles d'autrui. (...) 

De même, les accusations de mensonge, de motivations douteuses, de malhonnêteté 
(...) ne contribuent pas à promouvoir la liberté d'expression mais peut-être plutôt à 
supprimer ou empêcher un débat qui aurait dû pouvoir se tenir. 

(...) 

L'argument des [requérants] selon lequel les déclarations [litigieuses] ne sauraient 
être annulées au motif qu'elles comportent des jugements de valeur subjectifs 
insusceptibles de preuve ne tient pas. Les déclarations en cause comportent, entre 
autres, des accusations de mensonge délibéré, de motivations indignes et d'intention 
de nuire à la police. La véracité de ce type de déclarations peut en principe être 
prouvée. Le fait que [les requérants] n'aient pas cherché à présenter de telles preuves 
est une autre question. 
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Le comportement de la partie lésée peut également être pertinent pour 
l'appréciation de la question de savoir si des [déclarations] doivent être considérées 
comme illicites [rettsstridig]. Une personne qui s'exprime en des termes forts peut avoir 
à tolérer plus que d'autres. Je reviendrai ultérieurement au comportement de 
M. Bratholm. Qu'il me suffise ici de dire que je n'aperçois pas comment l'engagement 
de celui-ci [dans le débat] pourrait être décisif pour ce qui est des déclarations en cause, 
qui posent clairement la question de savoir s'il ment ou si ses motivations sont 
acceptables. 

[Les requérants] soutiennent que, sur la base d'une application par analogie de 
l'article 250 du Code pénal, l'annulation doit être refusée, indépendamment de la 
question de savoir si les déclarations sont illicites. A cet égard, je tiens à dire (...) que 
ladite disposition n'a, en soi, pratiquement plus aucune signification, du moins en ce qui 
concerne la provocation. Le comportement de la partie lésée revêt aujourd'hui une 
importance déterminante dans la jurisprudence lorsqu'il s'agit de trancher la question 
de savoir si une déclaration doit être considérée comme illicite et contraire à l'article 247 
du Code pénal. Je ne vois pas comment il pourrait y avoir place pour une exonération de 
la sanction si la déclaration est illicite. La démarche serait la même si l'article 250 (...) 
s'était également appliqué à l'annulation. Ne fût-ce que pour ce motif, il n'y a aucune 
base pour une application par analogie telle que la plaident [les requérants]. 

Je pense que le raisonnement que j'ai développé (...) vaut également pour ce qui est 
de la riposte. Quoi qu'il en soit, il n'y a eu [en l'espèce] aucune riposte au sens de la 
disposition en question. (...) 

( . . . ) 

J'admets, avec le tribunal municipal, que [les déclarations en cause] relèvent de 
l'article 247 du Code pénal. Lues dans leur contexte, elles sont dirigées contre 
M. Bratholm. Dans la déclaration 1.2, ce dernier est accusé de mensonge délibéré. Une 
accusation de mensonge est également contenue de manière implicite dans la 
déclaration 1.1, où figure le terme « désinformation ». La déclaration 1.3 suggère des 
motivations indignes ainsi qu'une intention malveillante [sous-tendant les attaques 
portées par M. Bratholm contre la police]. Ce dernier élément est également contenu 
de manière implicite dans la déclaration 1.1. La nature diffamatoire des déclarations du 
[second requérant] apparaît plus clairement et sort donc renforcée lorsque celles-ci sont 
lues conjointement. 

Des considérations relatives à la liberté d'expression ne sauraient rendre ces 
déclarations licites. Je renvoie à ce que j'ai dit plus haut au sujet des déclarations qui 
sont dirigées contre l'honnêteté et l'intégrité des personnes. 

Il a été affirmé que la situation de M. Bratholm doit revêtir une importance capitale 
dans l'appréciation de la licéité des déclarations litigieuses. L'intéressé aurait formulé 
des déclarations acrimonieuses et insultantes à l'encontre de ses adversaires dans le 
débat, et il devrait accepter qu'une lumière gênante soit jetée sur lui aussi. 

J'admets que M. Bratholm formule des critiques acerbes dans son livre « La brutalité 
policière ». Une partie de ces critiques sont dirigées contre un système, mais bon 
nombre d'entre elles sont également dirigées contre des personnes. 

M. Bratholm a utilisé plusieurs termes injurieux. Celui de « désinformation » a été 
cité à titre d'exemple. Je ne vois pas comment l'utilisation de ce terme pourrait se voir 
conférer un poids significatif dans le cadre de l'appréciation de la licéité des déclarations 
incriminées. En y recourant, M. Bratholm a cherché, notamment, à mettre au jour le fait 
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que, délibérément ou par insouciance, l'existence de cas de brutalité policière avait été 
niée. Pareille négation constitue une condition préalable à l'existence de brutalités 
policières sur une échelle notable. 

Le terme despotisme a également été évoqué. De la manière dont il est utilisé dans la 
préface du livre de M. Bratholm, il ne concerne pas les forces de police de Bergen. (...) Le 
fait que l'emploi de termes tels que « despotisme » a probablement contribué à faire 
monter la température du débat, et, plus généralement, le bruit provoqué par celui-ci 
peut revêtir une certaine pertinence pour l'appréciation de la licéilé [des déclarations 
incriminées]. Eu égard au contexte dans son ensemble, je ne vois toutefois pas comment 
les termes choisis par M. Bratholm et la manière dont l'intéressé a présenté ses 
réflexions dans le livre « La brutalité policière » ou dans le cadre de la 
commercialisation du livre, pourraient justifier une mise en cause de son intégrité telle 
que celle qui a eu lieu au travers des déclarations ici discutées. 

Je note que les appelants affirment avec force qu'ils ont formulé les déclarations 
litigieuses en leur qualité de représentants de la police et que, comme tels, ils doivent 
bénéficier d'une protection particulière contre l'annulation de leurs propos J'admets 
qu'il était naturel que M. Johnsen et M. Nilsen, en leur qualité de représentants, 
prissent en compte les intérêts des policiers dans le débat. Comme je l'ai déjà dit, ils 
sont protégés par la liberté d'expression de la même manière que ceux qui braquent 
les projecteurs sur des situations pouvant donner lieu à critique au sein des forces de 
police. Mais, je le répète, ils doivent eux aussi, à cet égard, rester dans certaines limites. 
En l'occurrence, elles ont été outrepassées. 

Je conclus donc, comme l'a fait le tribunal municipal, que les déclarations 1.1, 1.2 et 

1.3 doivent être annulées. 

J'en viens à présent aux déclarations de M. Nilsen. (...) 

[La déclaration 2.2] (...) met directement en cause l'honnêteté des motivations de 
M. Bratholm. Cette analyse se confirme à la lecture de la déclaration dans le contexte 
de l'ensemble de l'article. (...) 

Je partage donc l'avis du tribunal municipal selon lequel la déclaration 2.2 doit être 

annulée. (...) 

(...) 

La déclaration 2.3 s'analyse en une affirmation selon laquelle les allégations de 
brutalité policière sont d'abord fabriquées, pour être ensuite rendues publiques. Cela 
équivaut manifestement à dire que les éléments publiés ne sont pas fondés sur des 
faits. La déclaration paraît se rapporter spécialement à M. Bratholm et doit en tout 
état de cause être perçue comme s'appliquant également à lui. (...) 

(...) Je conclus donc que la déclaration 2.3, mais non la déclaration 2.4, doit être 

annulée. (...) » 

28. Le j u g e Bugge a n n e x a à la décis ion une opinion c o n c o r d a n t e , d a n s 

laquel le figuraient n o t a m m e n t les passages su ivants : 

«Je suis parvenu à la même conclusion que le tribunal et je souscris pour l'essentiel à 
son raisonnement. Toutefois, en ce qui me concerne, j'ai abouti à ladite conclusion après 
avoir beaucoup hésité. J'ai notamment éprouvé des doutes au sujet de la question de 
savoir si les déclarations des appelants étaient illicites, eu égard aux circonstances 
dans lesquelles elles avaient été formulées. Voici pourquoi j'ai éprouvé des doutes. 
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[Le juge Sehei] a dit que dans un débat public relatif à des « questions d'intérêt 
publie » (...), la limite de ce que les participants à la discussion peuvent dire sans 
encourir le risque d'être condamnés pour diffamation doit être très reculée. Si ce 
principe peut être admis, je partage quant à moi l'idée selon laquelle il ne doit pas 
légitimer des attaques dirigées contre l'intégrité personnelle d'un adversaire ou qui 
dénigrent ou font apparaître sujets à caution les motifs pour lesquels celui-ci participe 
au débat. 

(...) 

J'aperçois difficilement, pour ma part, comment les déclarations qui ont été annulées 
par le tribunal municipal en l'espèce pourraient être considérées comme dirigées contre 
M. Bratholm en tant (pic particulier. Mais je laisserai de côté cet aspect des choses, car 
je pense également que doit être jugé illicite, même dans le contexte d'un débat public, 
le fait de s'en prendre à l'intégrité et aux motivations d'une autre personne, plutôt qu'à 
ce qu'elle a dit. 

Ce qui me trouble en particulier c'est que — d'après mon analyse - c'est M. Brat holm 
lui-même qui, lorsque le débat sur la brutalité policière reprit en 1986, avait mis en 
cause l'intégrité de la police, et spécialement de la police de Bergen. Au chapitre 15 du 
[livre], il déclare ce qui suit au sujet de la notion de « désinformation » : 

"Le terme « désinformation » peut se définir de diverses manières. Il peut ainsi 
recouvrir la diffusion d'informations non véridiques, indépendamment de la 
question de savoir si cette diffusion s'opère de bonne foi. On peut par exemple 
découvrir ultérieurement que les recherches étaient erronées sur un point. 

Il n'y a guère lieu de retenir une interprétation aussi large de la notion de 
désinformation. Il est plus pratique de la comprendre comme renvoyant à une 
diffusion délibérée ou par négligence d'informations inexactes. Dans cette 
acception, la désinformation est un problème qu'il est plus facile de traiter que 
lorsque notre compréhension ne s'élargit que graduellement. 

(...) 

Si je devais fonder ma conclusion sur des informations et impressions diffuses, je 
dirais que la désinformation a plutôt bien rempli son office. La police, ses 
organisations et ses supporters paraissent avoir convaincu des pans relativement 
larges de l'opinion publique, ce qui n'est guère surprenant. Il convient de se rappeler 
comment la désinformation dans le cas de l'ancienne police du Groenland a pu 
marcher pendant plusieurs décennies. Nonobstant les conditions extrêmement 
mauvaises qui régnaient là-bas - et le fait que des informations fiables sur ces 
conditions étaient fournies de temps à autre par quelques-uns au moins des 
journaux d'Oslo, c'était la désinformation qui prévalait. Les nombreux policiers qui 
savaient qu'il y avait des brutalités ne faisaient rien pour mettre le problème au jour." 

La seule manière dont je puisse comprendre la situation en l'espèce est que c'est 
M. Bratholm lui-même qui accuse ses adversaires dans le débat - « la police, ses 
organisations et ses supporters » - de manque d'intégrité, de dissimulation délibérée 
de circonstances de l'ail et de motivations douteuses. 

C'est, à mon sens, sur cette base que les déclarations des appelants doivent être 
appréciées - en particulier celles ayant été faites après la publication du livre « La 
brutalité policière » en 1986. En soi, il n'est pas illégitime que les appelants, qui 
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naturellement doivent s'être sentis offensés au nom de la police, soutiennent qu'ils 
avaient le droit de riposter de la même manière. 

A cet égard, un élément qui, d'après moi, revêt également de l'importance est que les 
appelants se sont exprimés au nom des associations de policiers, tant à Bergen qu'au 
niveau national. Ils ont agi en tant que représentants élus des membres desdites 
associations. Il est fort probable et peu critiquable qu'ils aient jugé qu'en cette qualité 
ils avaient le devoir de réagir aux attaques portées contre les méthodes de travail de la 
police. Il n'est pas inhabituel dans notre société de voir les représentants d'un groupe en 
butte à des attaques publiques réagir d'une manière irréfléchie et pouvant paraître 
quelque peu incongrue. Les appelants en l'espèce n'étaient pas non plus bien au fait de 
la législation en matière de diffamation. 

M. Bratholm soutient qu'il doit y avoir une différence entre ce que des hommes 
politiques connus doivent pouvoir endurer relativement aux déclarations portant sur 
leurs activités politiques et la protection dont lui-même jouit lorsque, « du point de vue 
de sa profession, il s'engage dans un débat concernant des questions d'un grand intérêt 
public ».Je ne pense pas que cette thèse puisse être défendue, et je ne comprends même 
pas que l'on puisse y songer. D'après moi et en principe, un universitaire - par exemple 
un professeur de droit — ne jouit pas, en vertu de la législation sur la diffamation, d'une 
protection qui soit supérieure à celle d'un homme politique lorsqu'il prend part à un 
débat public sur des problèmes d'intérêt public. 

Si je n'en partage pas moins les conclusions du [juge Schei], c'est que j'admets qu'il y 
a lieu de créer les meilleures conditions possibles pour un débat sur des « questions 
d'intérêt public », et que [pareil débat] pourrait pâtir du fait que des déclarations 
comme celles incriminées en l'espèce ne seraient pas annulées, même compte tenu du 
contexte dans lequel elles ont été formulées. » 

G. R é o u v e r t u r e d e s a f f a i r e s « b o o m e r a n g » 

29. Le 16 j a n v i e r 1998, la C o u r s u p r ê m e o r d o n n a la r é o u v e r t u r e de 

sept des affaires « b o o m e r a n g ». Les d e m a n d e s qu i ava ien t é té 

i n t rodu i t e s à cet effet en 1996 ava ien t é té re je tées pa r la cour d ' appe l de 

Gu la t i ng . La C o u r s u p r ê m e accorda l ' au to r i sa t ion de fo rmer u n pourvoi . 

C o n f o r m é m e n t à l 'ar t icle 392 de la loi sur la p r o c é d u r e p é n a l e , elle j u g e a 

d a n s sa décis ion défini t ive q u ' e u é g a r d aux c i rcons tances pa r t i cu l i è r e s de 

l 'espèce, les c o n d a m n a t i o n s pa ra i s s a i en t su je t tes à cau t ion et q u e des 

cons idé ra t ions de poids just i f iaient un r é e x a m e n de la culpabi l i té des 

p e r s o n n e s c o n d a m n é e s . D ' a p r è s elle, il é t a i t év ident que la b ru ta l i t é 

policière avai t exis té d a n s u n e c e r t a i n e m e s u r e au cours des a n n é e s 1974-

1986. La ra ison pour laque l le les policiers ava ien t nié t o u t e conna i ssance 

de tels inc iden ts devai t ê t r e r e c h e r c h é e d a n s une sor te de « loyauté ma l 

compr i se ». Il é ta i t h a u t e m e n t p robab le q u e des policiers eussen t livré des 

faux t é m o i g n a g e s a u cours de l ' e n q u ê t e sur la b r u t a l i t é policière à Bergen . 

Le 16 avril 1998, les sept c o n d a m n é s furent a c q u i t t é s à la d e m a n d e du 

p a r q u e t , qu i avai t jugé inu t i le de p o r t e r de nouvel les c h a r g e s , fau te d 'un 

in t é rê t g é n é r a l suffisant. 
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II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

30. En m a t i è r e de d i f famat ion , le droi t norvég ien prévoit t rois types de 

r éac t ion à une d i f famat ion illicite : une sanc t ion infligée au t i t r e des 

d isposi t ions du code péna l , u n e décis ion a n n u l a n t (mortifikasjon) 

l ' a l léga t ion d i f famato i re , r e n d u e en appl ica t ion de l 'ar t icle 253 du m ê m e 

code, et une c o n d a m n a t i o n à verser à la pa r t i e lésée une r é p a r a t i o n , 

p rononcée en v e r t u de la loi de 1969 sur la r é p a r a t i o n des d o m m a g e s 

(Skadesentatningsloven - loi n" 26 du 13 juin 1969). Seules les deux 

d e r n i è r e s solu t ions e n t r è r e n t e n j e u en l 'espèce. 

3 1 . U n t r ibuna l peu t , sur le f o n d e m e n t de l 'ar t ic le 253 du code péna l , 

a n n u l e r u n e d é c l a r a t i o n d i f famato i re dont la vé rac i t é n ' a pas é t é é tab l ie . 

Les pas sages p e r t i n e n t s dud i t a r t ic le sont a insi l ibellés : 

« 1. Lorsque la preuve de la véracité d'une allégation est recevablc mais qu'aucun 
élément en ce sens n'a été produit, la partie lésée peut demander à ce que l'allégation 
soit annulée, sauf dispositions légales contraires. » 

Pare i l le a n n u l a t i o n ne peu t i n t e rven i r q u e si l ' a sser t ion p r é t e n d u m e n t 

d i f famato i re conce rne des faits, ca r les j u g e m e n t s de va leu r ne se p r ê t e n t 

pas à la d é m o n s t r a t i o n de leur e x a c t i t u d e . 

Bien que les disposi t ions qu i les rég issent f igurent d a n s le code péna l , 

les décis ions a n n u l a n t des déc l a ra t ions ne passen t pas pour des sanc t ions 

péna le s mais p o u r des cons ta t s j ud ic i a i r e s q u e le d é f e n d e u r n ' a pas prouvé 

la vé rac i t é de ses p ropos , et elles peuven t donc ê t r e cons idé rées c o m m e 

des r e m è d e s de dro i t civil. 

D e p u i s q u e l q u e s a n n é e s est d é b a t t u e en Norvège la ques t i on de savoir 

s'il y a lieu d 'abol i r ces r e m è d e s que cons t i t uen t les décisions 

d ' a n n u l a t i o n ; celles-ci ex i s ten t en droi t norvég ien depu i s le XVI' ' siècle, 

et on les r e n c o n t r e aussi en droi t dano i s et i s landais . E s t i m a n t qu ' i l s 'agit 

d ' u n e forme de sanc t ion p a r t i c u l i è r e m e n t l égère , l 'Associat ion 

n o r v é g i e n n e des r é d a c t e u r s en chef en préconise le m a i n t i e n . 

32. L 'a r t ic le 3-6 de la loi de 1969 sur la r é p a r a t i o n des d o m m a g e s est 

ainsi libellé : 

« Quiconque a porté atteinte à l'honneur ou s'est immiscé dans la sphère privée 
d'autrui sera condamné, s'il a l'ait preuve de négligence ou si les conditions 
d'imposition d'une sanction sont réunies, à verser une réparation pour le dommage 
causé ainsi qu'une indemnité pour manque à gagner, que le tribunal chiffrera en 
fonction de ce qui lui paraîtra raisonnable eu égard à la gravité de la négligence 
commise et aux autres circonstances. Il sera également condamné à verser, au titre du 
dommage moral, la somme que le tribunal jugera raisonnable. 

Si l'infraction a été commise par la voie de textes imprimés et que la personne ayant 
agi au service du propriétaire ou de l'éditeur du média est responsable au titre du 
premier paragraphe, le propriétaire et l'éditeur seront solidairement responsables du 
versement de l'indemnité. Il en va de même de toute réparation ordonnée au titre du 
premier paragraphe, sauf si le tribunal estime qu'il y a de bonnes raisons d'exonérer les 
intéressés de cette obligation. (...) » 
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33 . U n e p e r s o n n e accusée de d i f famat ion peu t voir e n g a g e r sa 

responsab i l i t é si se t r ouven t r éun ies les condi t ions énoncées au 

c h a p i t r e 23 du code péna l , don t les ar t ic les 246 et 247 sont ainsi libellés : 

« Article 246. Quiconque, d'une manière illicite, par des paroles ou par des actes, 
porte atteinte à l'honneur d'autrui ou y contribue, est passible d'une amende ou d'une 
peine d'emprisonnement pouvant atteindre six mois. » 

« Article 247. Quiconque, par des paroles ou par des actes, se comporte d'une 
manière susceptible de nuire à la bonne renommée ou à la réputation d'autrui ou 
d'exposer autrui à la haine, au mépris ou à la perte de la confiance nécessaire à 
l'exercice de sa charge ou de sa profession, ou qui y contribue, est passible d'une 
amende ou d'une peine d'emprisonnement d'un an au maximum. Si la diffamation a 
lieu par voie de publication ou de radiodiffusion, ou dans d'autres circonstances 
particulièrement aggravantes, une peine d'emprisonnement n'excédant pas deux ans 
peut être prononcée. » 

L'appl icabi l i té de l 'a r t ic le 247 se t rouve l imi tée p a r la condi t ion que la 

déc l a r a t i on l i t ig ieuse soit illicite (rettsstridig). L 'a r t ic le 246 pose 

e x p r e s s é m e n t ce t t e condi t ion et la C o u r s u p r ê m e a i n t e r p r é t é 

l 'ar t icle 247 d a n s le m ê m e sens . 

D ' a u t r e s l imi tes à l ' appl ica t ion de l 'ar t icle 247 sont c o n t e n u e s à 

l 'ar t icle 249, dont la p a r t i e p e r t i n e n t e en l 'espèce est ainsi l ibellée : 

« 1. Aucune sanction ne peut être infligée par application des articles 246 et 247 si la 

preuve de la véracité des accusations est rapportée. 

(...) 

PROCÉDURE DEVANT LA COMMISSION 

34. M. Arnold Ni lsen et M. J a n G e r h a r d J o h n s e n ont déposé leur 

r e q u ê t e (n" 23118/93) a u p r è s de la C o m m i s s i o n le 2 n o v e m b r e 1993. Ils y 

a l l égua ien t q u e les décis ions r e n d u e s pa r le t r i buna l mun ic ipa l et pa r la 

C o u r s u p r ê m e cons t i t ua i en t u n e a t t e i n t e injustifiée à l eur dro i t à la 

l iber té d ' express ion , et donc une violat ion de l 'ar t icle 10 de la Conven t ion . 

35. La C o m m i s s i o n a r e t e n u la r e q u ê t e le 10 s e p t e m b r e 1997. D a n s son 

r appor t du 9 s e p t e m b r e 1998 (ancien ar t ic le 31 de la C o n v e n t i o n ) , elle 

formule l'avis u n a n i m e qu ' i l y a eu violat ion de l 'ar t ic le 10. Le tex te 

in tégra l de son avis f igure en a n n e x e au p r é s e n t a r r ê t . 

CONCLUSIONS PRÉSENTÉES À LA COUR 

36. A l ' audience du 1 e r ju i l l e t 1999, le G o u v e r n e m e n t a, c o m m e il 

l 'avait fait d a n s son m é m o i r e , invité la C o u r à d i re qu ' i l n 'y a pas eu 

violat ion de l 'ar t icle 10 de la Conven t ion . 
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37. Les r e q u é r a n t s ont q u a n t à eux r é i t é r é l eur d e m a n d e t e n d a n t à ce 

q u e la C o u r c o n s t a t e une viola t ion d e l 'ar t icle 10 et leur a l loue une 

sa t i s fac t ion équ i t ab le au t i t r e de l 'ar t ic le 4 L 

EN D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 10 DE LA C O N ­

V E N T I O N 

38. Les r e q u é r a n t s voient d a n s le j u g e m e n t r e n d u par le t r i buna l 

mun ic ipa l d 'Os lo le 7 oc tobre 1992 ( p a r a g r a p h e 25 ci -dessus) , conf i rmé 

p a r la C o u r s u p r ê m e le 5 ma i 1993 ( p a r a g r a p h e s 27-28 ci-dessus) , une 

ingé rence injustifiée dans l 'exercice p a r eux de leur dro i t à la l iber té 

d ' express ion , au sens de l 'ar t icle 10 de la Conven t ion , qu i énonce : 

« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 
d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées 
sans qu'il puisse y avoir ingérence d'autorités publiques et sans considération de 
frontière. Le présent article n'empêche pas les Etats de soumettre les entreprises de 
radiodiffusion, de cinéma ou de télévision à un régime d'autorisations. 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 
soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la 
loi, qui constituent des mesures nécessaires, dans une société démocratique, à la 
sécurité nationale, à l'intégrité territoriale ou à la sûreté publique, à la défense de 
l'ordre et à la prévention du crime, à la protection de la santé ou de la morale, à la 
protection de la réputation ou des droits d'autrui, pour empêcher la divulgation 
d'informations confidentielles ou pour garantir l'autorité et l'impartialité du pouvoir 
judiciaire. » 

39. Il n 'es t pas con tes t é q u e les m e s u r e s l i t igieuses é t a i en t 

cons t i tu t ives d ' une « i ngé rence d ' [ u n e ] a u t o r i t é pub l ique » d a n s 

l 'exercice p a r les r e q u é r a n t s de leur dro i t à la l iber té d ' express ion , au 

sens du p r e m i e r p a r a g r a p h e de l 'ar t ic le 10. Il ne l 'est pas d a v a n t a g e q u e 

l ' ingérence é ta i t « p révue pa r la loi » et poursuiva i t un bu t l ég i t ime , à 

savoir « la p ro tec t ion de la r é p u t a t i o n ou des dro i t s d ' a u t r u i ». La C o u r 

n ' ape rço i t a u c u n e ra ison de d o u t e r q u ' é t a i e n t r empl i e s ces deux 

condi t ions , sans lesquel les u n e ingé rence ne peu t ê t r e r e g a r d é e c o m m e 

lég i t ime au r e g a r d d u d e u x i è m e p a r a g r a p h e d e l 'ar t ic le 10. 

Les c o m p a r a n t s devan t la C o u r ont axé leurs a r g u m e n t s sur la 

t r o i s i ème condi t ion, aux t e r m e s de laquel le l ' ingérence devai t ê t r e 

« nécessa i re d a n s u n e société d é m o c r a t i q u e ». Les r e q u é r a n t s et la 

C o m m i s s i o n cons idè ren t q u e tel n ' é t a i t pas le cas et q u e , pa r c o n s é q u e n t , 

l 'ar t icle 10 a é té violé. Le G o u v e r n e m e n t défend la thèse con t r a i r e . 
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A . A r g u m e n t s d e s c o m p a r a n t s 

/. La Commission et les requérants 

40. La C o m m i s s i o n soul igne q u e les déc l a r a t i ons l i t ig ieuses ont é t é 

fo rmulées dans le cadre d ' un d é b a t publ ic sur une ques t ion d ' un g r a n d 

in t é rê t publ ic . La s i t ua t ion de M. B r a t h o l m n ' é t a i t pas t r è s d i f férente de 

celle d 'un h o m m e pol i t ique , eu éga rd à sa fonction d ' expe r t 

g o u v e r n e m e n t a l c h a r g é de vérifier l ' exac t i tude des conclusions publ iées 

p a r M. N o r d h u s et M. Vogt au d é b u t des a n n é e s 80, ainsi q u ' à sa 

pa r t i c ipa t ion f r é q u e n t e aux d é b a t s publics ( p a r a g r a p h e s 8-12 et 15-17 ci-

dessus) ; en c o n s é q u e n c e , l ' in té ressé devai t faire p reuve d 'un plus g r a n d 

d e g r é de t o l é r ance , d ' a u t a n t que les t e r m e s choisis p a r lui é t a i en t 

suscept ib les de soulever l ' ind igna t ion , n o t a m m e n t au sein de la police. 

T o u t c o m m e M. B r a t h o l m , les r e q u é r a n t s et l eurs affiliés ava ien t le 

droi t , en ve r tu de l 'a r t ic le 6 § 2 de la Conven t ion , d ' ê t r e p r é s u m é s 

innocen t s j u s q u ' à ce q u e leur culpabi l i té eû t é té l é g a l e m e n t é tab l ie . Il y 

avai t un d é n o m i n a t e u r c o m m u n à l ' ensemble des déc l a ra t ions 

inc r iminées : t ou t e s é t a i en t des r éponses , faites p a r des r e p r é s e n t a n t s 

élus des pol ic iers , à des accusa t ions sé r i euses et r é p é t é e s , fo rmulées en 

pa r t i cu l i e r p a r M . B r a t h o l m , aux t e r m e s desque l les les policiers de 

B e r g e n ava ien t c o m m i s , sur u n e vas te échel le , des infrac t ions péna l e s . Le 

bu t pr inc ipa l poursuivi pa r les r e q u é r a n t s en t e n a n t ces p ropos n ' é t a i t pas 

de m e t t r e en cause la qua l i t é du t ravai l de r eche rche de M. B r a t h o l m ni 

ses mot iva t ions pe r sonne l l e s , ma i s de dé fendre la police con t r e des 

accusa t ions t r è s graves é m a n a n t de diverses sources ( p a r a g r a p h e s 13-14 

et 19-21 c i -dessus) . Si les d é c l a r a t i o n s inc r iminées é t a i en t a s s u r é m e n t 

po l émiques , elles ne cons t i t ua i en t pas une a t t a q u e g r a t u i t e d i r igée 

con t re M. B r a t h o l m . Elles ne se p r ê t a i e n t g u è r e à la d é m o n s t r a t i o n de 

leur exac t i t ude et ne pouva ien t en tou t é t a t de cause ê t r e cons idé rées 

c o m m e ayan t é té fo rmulées de mauva i s e foi. Les a c q u i t t e m e n t s r écen t s 

de sept des i n f o r m a t e u r s c o n d a m n é s dans les affaires « b o o m e r a n g » 

se ra i en t dépou rvus de p e r t i n e n c e p o u r la p r é s e n t e espèce ( p a r a g r a p h e 29 

c i -dessus) . C o m p t e t e n u de l ' ensemble des c i rcons tances , et en pa r t i cu l i e r 

du ton du déba t qui avait é té ouver t , n o t a m m e n t p a r M. B r a t h o l m lui-

m ê m e , les déc l a r a t i ons des r e q u é r a n t s ne r evê ta i en t pas u n c a r a c t è r e tel 

q u e la r é p u t a t i o n et les droi t s de M. B r a t h o l m eussen t besoin d ' ê t r e 

p ro t égés de la m a n i è r e choisie p a r les ju r id i c t ions i n t e r n e s . 

4 1 . Les r e q u é r a n t s , qui p a r t a g e n t l 'avis de la C o m m i s s i o n , soul ignent 

en ou t r e qu ' i l convient de t en i r c o m p t e du fait q u e les déc l a ra t ions 

inc r iminées ava ien t é t é faites o r a l e m e n t , ce qu i c o m m a n d e r a i t u n e plus 

g r a n d e to l é rance envers leurs a u t e u r s pour la fo rmula t ion un peu c rue de 

leur p ropos e t les e x a g é r a t i o n s s'y t r ouvan t c o n t e n u e s . Ils s o u t i e n n e n t de 

surcroî t que leurs déc l a r a t i ons ont é té m a l i n t e r p r é t é e s pa r les ju r id i c t ions 
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no rvég iennes . Ils n ' a u r a i e n t pas mis en cause l ' h o n n ê t e t é pe r sonne l l e de 

M. B r a t h o l m mais a u r a i e n t c r i t iqué la nég l igence don t l ' in té ressé avait 

fait p r euve en diffusant des déc l a ra t ions inexac tes de ses i n f o r m a t e u r s , 

auxque l l e s il avait conféré u n e a p p a r e n c e de vérac i t é en les d r a p a n t de 

son a u t o r i t é mora l e . La C o u r s u p r ê m e norvég ienne a u r a i t fondé son 

r a i s o n n e m e n t sur u n e suppos i t ion i n t enab le selon laquel le les 

déc l a r a t i ons re la t ives à des opin ions et à des mot iva t ions ne sont pas des 

j u g e m e n t s de va leu r ma i s des a f f i rmat ions de fait se p r ê t a n t à la 

d é m o n s t r a t i o n de leur e x a c t i t u d e . En tout é t a t de cause , les conclusions 

t i rées pa r le p r o c u r e u r g é n é r a l à l ' issue de ses inves t iga t ions (1986-1987) 

c o n s t i t u e r a i e n t des p reuves suff isantes de la vé rac i t é de la pa r t i e factuel le 

de leurs a sse r t ions ( p a r a g r a p h e 18 c i -dessus) . D e plus , en fo rmu lan t ses 

p rop res j u g e m e n t s de va leu r sur les ac tes et mot iva t ions de ses 

adve r sa i r e s , M. B r a t h o l m s 'é ta i t m o n t r é peu c i rconspect d a n s le choix 

des t e r m e s et avai t réussi à s ape r l ' au to r i t é de la police. D a n s des l ivres, 

d a n s des ar t ic les publ iés p a r des revues j u r i d i q u e s et des j o u r n a u x et 

a i l leurs , il avait à p lus i eu r s repr i ses accusé la police, et spéc i a l emen t 

celle de B e r g e n , de se l ivrer s y s t é m a t i q u e m e n t à des a g i s s e m e n t s 

r e p r e h e n s i b l e s ( p a r a g r a p h e s 12 et 15-17 c i -dessus) . Les r e q u é r a n t s 

a u r a i e n t é té p rovoqués à r é p o n d r e d a n s u n d é b a t publ ic a u q u e l 

M. B r a t h o l m , qu i avai t j o u é le rôle de l ' assa i l lant , avait i m p r i m é le ton. 

Ils n ' a u r a i e n t pour l eu r p a r t r i en fait de plus que ce q u e l 'on pouvai t 

e s c o m p t e r d ' eux : ils ava ien t un devoir de r ipos te r , de pa r l e r p o u r le 

policier moyen et de dé fendre leur service et sa r é p u t a t i o n . Non 

s e u l e m e n t on pouvai t s ' a t t e n d r e à ce qu ' i l s r éag i s sen t ainsi , mais ils 

ava ien t é té élus pour cela. 

2. Le Gouvernement 

42. D ' a p r è s le G o u v e r n e m e n t , t ou t e s les déc l a r a t i ons l i t ig ieuses 

é t a i en t d i r igées con t r e M. B r a t h o l m (ou du mo ins à la fois con t re lui et 

con t re d ' a u t r e s p e r s o n n e s ) et elles c o n t e n a i e n t les accusa t ions les plus 

graves pouvan t ê t r e fo rmulées à l ' encon t re d ' un un ive r s i t a i r e et d ' un 

c h e r c h e u r . Elles visaient e s s en t i e l l emen t l ' h o n n ê t e t é , l ' in tégr i té et les 

mot iva t ions de l ' in té ressé et il f audra i t y voir en r éa l i t é u n e a t t a q u e 

pe r sonne l l e g r a t u i t e . Te l le sera i t la m a n i è r e don t le l ec t eu r o rd ina i r e 

devai t les percevoir ( p a r a g r a p h e s 13-14 et 19-20 c i -dessus) . A cet éga rd , 

les i n t e r p r é t a t i o n s d o n n é e s pa r les j u r id i c t ions i n t e r n e s des t e r m e s 

ut i l isés s e ra i en t b ien mot ivées et fondées sur u n e l ec tu re accep tab le des 

faits ( p a r a g r a p h e s 25 et 27 c i -dessus) . Alors q u e les r e q u é r a n t s n ' a u r a i e n t 

j a m a i s offert la m o i n d r e expl ica t ion pour les t e r m e s choisis pa r eux , les 

a l l éga t ions i nc r iminées c o n s t i t u e r a i e n t des déc l a r a t i ons de fait, 

suscept ib les en p r inc ipe d ' ê t r e p rouvées . Il se ra i t clair q u e la p r o c é d u r e 

en d i f famat ion l i t igieuse a r e p r é s e n t é u n e é t a p e i m p o r t a n t e sur le 
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c h e m i n ayan t condui t à la décis ion de r é o u v e r t u r e des affaires 

« b o o m e r a n g » r e n d u e p a r la C o u r s u p r ê m e en 1998, l aque l le a u r a i t 

p o r t é u n coup fatal à la thèse des r e q u é r a n t s cons i s t an t à d i re q u e les 

c o n d a m n a t i o n s p rononcées a n t é r i e u r e m e n t d a n s les affaires 

« b o o m e r a n g » p rouva ien t que les i n f o r m a t e u r s de M. B r a t h o l m avaient 

m e n t i ( p a r a g r a p h e 29 c i -dessus) . Ce sera i t l 'Associat ion des policiers 

norvég iens qu i a u r a i t d o n n é le ton au d é b a t en déc r ivan t le r a p p o r t r emis 

pa r la commiss ion d ' e n q u ê t e cons t i t uée en 1981 c o m m e u n e t en t a t i ve 

dé l ibé rée de soui l ler la r é p u t a t i o n de la police ( p a r a g r a p h e 10 c i -dessus) . 

M. B r a t h o l m , p o u r sa p a r t , n ' a u r a i t j a m a i s accusé les r e q u é r a n t s ni a u c u n 

m e m b r e n o m m é m e n t dés igné de leurs associa t ions de m a l h o n n ê t e t é ou 

de mot iva t ions ind ignes . Les déc l a r a t i ons en cause n ' a u r a i e n t pas é t é de 

n a t u r e à p romouvo i r ou facil i ter un déba t publ ic sur la violence 

pol ic ière , mais p lu tô t à y faire obs tac le . Au surp lus , la p r é s e n t e espèce ne 

c o n c e r n e r a i t pas la l iber té de la p resse . 

B. A p p r é c i a t i o n d e la C o u r 

/. Principes généraux 

43 . D ' a p r è s la j u r i s p r u d e n c e c o n s t a n t e de la C o u r , la l iber té 

d ' express ion cons t i tue l 'un des f o n d e m e n t s essent ie ls de t o u t e société 

d é m o c r a t i q u e , l 'une des condi t ions p r imord i a l e s de son p r o g r è s et de 

l ' é p a n o u i s s e m e n t de chacun . Sous rése rve du p a r a g r a p h e 2 de l 'ar t icle 

10, elle vaut non s e u l e m e n t p o u r les « in fo rma t ions » ou « idées » 

accueil l ies avec faveur ou cons idé rées c o m m e inoffensives ou 

indi f fé ren tes , mais aussi p o u r celles qu i h e u r t e n t , c h o q u e n t ou 

i n q u i è t e n t . Ainsi le veu len t le p l u r a l i s m e , la t o l é r ance et l 'esprit 

d ' o u v e r t u r e , sans lesquels il n ' e s t pas de « société d é m o c r a t i q u e ». Tel le 

qu 'e l l e se t rouve consac rée p a r l 'ar t ic le 10, ce t t e l iber té est soumise à des 

excep t ions , qu ' i l convient toutefois d ' i n t e r p r é t e r s t r i c t e m e n t , et la 

nécess i t é de t o u t e r e s t r i c t ion doit ê t r e é tab l i e de m a n i è r e conva incan te . 

La vérif icat ion du c a r a c t è r e « nécessa i re d a n s u n e société 

d é m o c r a t i q u e » de l ' ingérence l i t ig ieuse impose à la C o u r de r e c h e r c h e r 

si celle-ci co r r e sponda i t à un « beso in social i m p é r i e u x », si elle étai t 

p r o p o r t i o n n é e au bu t l ég i t ime poursu iv i et si les moti fs fournis p a r les 

a u t o r i t é s na t i ona l e s p o u r la jus t i f i e r sont p e r t i n e n t s et suffisants (a r rê t 

Sunday Times c. R o y a u m e - U n i (n" 1) du 26 avril 1979, série A n" 30, p . 38, 

§ 62) . P o u r d é t e r m i n e r s'il exis te pare i l « besoin » et que l les m e s u r e s 

doivent ê t r e a d o p t é e s pour y r é p o n d r e , les a u t o r i t é s n a t i o n a l e s jou i s sen t 

d ' une c e r t a i n e m a r g e d ' app réc i a t i on . Celle-ci n 'es t toutefois pas 

i l l imi tée ma i s va de pa i r avec un con t rô le e u r o p é e n exercé p a r la Cour , 

qui doit d i re en d e r n i e r ressor t si u n e res t r i c t ion se concilie avec la 

l iber té d ' express ion telle q u e la p ro tège l 'ar t icle 10 (voir, p a r m i 
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b e a u c o u p d ' a u t r e s , l ' a r rê t Blade t Troms0 et Stensaas c. Norvège [ G C ] , 

n" 21980/93 , § 58, C E D H 1999-III). 

La C o u r n ' a point p o u r t âche , lorsqu 'e l le exerce ce t t e fonction, de se 

s u b s t i t u e r aux j u r id i c t i ons na t iona le s : il s 'agit p o u r elle de con t rô le r , 

sous l 'angle de l 'ar t ic le 10 et à la l umiè r e de l ' ensemble de l 'affaire, les 

décis ions r e n d u e s p a r celles-ci en ve r tu de leur pouvoir d ' app réc i a t i on 

(ibidem, § 60) . 

44. U n e c a r a c t é r i s t i q u e pa r t i cu l i è re de la p r é s e n t e espèce rés ide d a n s 

le fait q u e les r e q u é r a n t s ont é té s anc t ionnés pour des déc l a r a t i ons qu ' i ls 

avaient fai tes en qua l i t é de r e p r é s e n t a n t s d ' assoc ia t ions de policiers, à la 

su i te de ce r t a ins r a p p o r t s qui ava ien t r e n d u pub l iques des a l léga t ions 

d ' abus policiers . S'il ne peu t faire a u c u n d o u t e q u e t o u t e r e s t r i c t ion mise 

au dro i t de c o m m u n i q u e r et de recevoir des in fo rma t ions c o n c e r n a n t des 

a l léga t ions dé fendab les d ' a b u s policiers appel le u n e x a m e n a t t e n t i f de la 

p a r t de la C o u r ( a r r ê t T h o r g e i r T h o r g e i r s o n c. I s l ande du 25 j u i n 1992, 

sér ie A n" 239, pp. 27-28, §§ 63-70), il doit en al ler de m ê m e des propos 

t e n d a n t à ré fu te r pare i l les a l l éga t ions , dès lors qu ' i l s font p a r t i e du 

m ê m e d é b a t . Te l est spéc i a l emen t le cas lo r sque , c o m m e en l 'espèce, les 

d é c l a r a t i o n s en cause on t é té fo rmulées p a r des r e p r é s e n t a n t s élus 

d 'assoc ia t ions profess ionnel les en r éponse à des a l l éga t ions j e t a n t le 

d iscrédi t sur les p r a t i q u e s et l ' in tégr i té de la profession. Il convient en 

effet de r a p p e l e r q u e le droi t à la l iber té d ' express ion g a r a n t i p a r 

l 'ar t ic le 10 cons t i tue l 'un des p r inc ipaux moyens p e r m e t t a n t d ' a s s u r e r la 

j ou i s sance effective du droi t à la l ibe r té de r é u n i o n et d 'associa t ion 

consacré pa r l 'ar t icle 11 ( a r r ê t Rekvényi c. Hongrie [ G C ] , n" 25390/94, § 58, 

C E D H 1999-III, a r r ê t P a r t i c o m m u n i s t e unifié de T u r q u i e et a u t r e s 

c. T u r q u i e du 30 j a n v i e r 1998, Recueil des arrêts et décisions 1998-1, p . 20, 

§ 42, a r r ê t Vogt c. A l l e m a g n e du 26 s e p t e m b r e 1995, sér ie A n" 323, p . 30, 

§ 64, a r r ê t Young , J a m e s et W e b s t e r c. R o y a u m e - U n i du 13 aoû t 1981, 

série A n" 44, pp. 23-24, § 57, e t , mutatis mu tandis, a r r ê t Syndicat suédois 

des c o n d u c t e u r s de locomotives c. Suède du 6 février 1976, série A n" 20, 

p. 15, § 4 0 ) . 

2. Application en l'occurrence des principes susmentionnés 

45. En l 'espèce, la C o u r s u p r ê m e no rvég ienne , conf i rman t les 

conclus ions du t r i buna l mun ic ipa l , a e s t imé que deux des déc l a r a t i ons de 

M. Ni lsen publ iées les 2 m a r s et 7 j u i n 1988, et t rois des déc l a r a t i ons de 

M. J o h n s e n publ iées le 15 ma i 1986 é t a i e n t d i f famato i res et « illicites » 

(rettsstridig), et q u e leur vé rac i t é n 'avai t pas é té p rouvée . Elle a i n t e r p r é t é 

ces a sse r t ions c o m m e accusan t M. B r a t h o l m de fausse té (déc la ra t ion 1.1), 

de m e n s o n g e dé l ibéré (déc la ra t ion 1.2), de mot iva t ions ind ignes et 

ma lve i l l an tes (déc la ra t ion 1.1 et 1.3), de mot iva t ions m a l h o n n ê t e s 

(déc la ra t ion 2.2) et de fabr ica t ion d ' a l l éga t ions de b r u t a l i t é pol icière 
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( déc la ra t ion 2.3). La m a n i è r e don t M. B r a t h o l m avai t e x p r i m é son avis 

d a n s le livre « La b r u t a l i t é pol icière » p a r u au p r i n t e m p s de 1986 et d a n s 

d ' a u t r e s publ ica t ions ne pouvai t jus t i f i e r q u e l'on j e t t e le d o u t e sur son 

in t ég r i t é c o m m e l 'avaient fait les r e q u é r a n t s . Aussi la h a u t e ju r id ic t ion 

avait-el le conf i rmé le j u g e m e n t du t r i b u n a l mun ic ipa l a n n u l a n t les 

propos l i t igieux et o r d o n n a n t q u e le p r e m i e r r e q u é r a n t i n d e m n i s e le 

p l a i g n a n t (la d e m a n d e de d o m m a g e s - i n t é r ê t s d i r igée pa r celui-ci con t re 

le second r e q u é r a n t avait é té soumise hors déla i ; p a r a g r a p h e s 25 et 27 

c i -dessus) . 

La C o u r a e x a m i n é l ' a r g u m e n t des r e q u é r a n t s selon leque l les propos 

l i t ig ieux é t a i en t p r i n c i p a l e m e n t dir igés con t re les i n f o r m a t e u r s de 

M. B r a t h o l m et ne visaient pas celui-ci p e r s o n n e l l e m e n t . Elle n ' aperço i t 

toutefois aucun mot i f de r e m e t t r e en cause les c o n s t a t a t i o n s des 

ju r id i c t ions no rvég iennes d ' ap rè s lesquel les les déc l a r a t i ons é t a i e n t de 

n a t u r e à nu i re à la r é p u t a t i o n de M. B r a t h o l m . Les motifs r e t e n u s pa r 

ces j u r id i c t ions é t a i en t m a n i f e s t e m e n t p e r t i n e n t s p o u r le bu t l ég i t ime de 

p r o t é g e r la r é p u t a t i o n de l ' in té ressé . 

46. Q u a n t à la ques t ion de savoir si ces motifs é t a i en t auss i suffisants , 

la C o u r observe q u e l 'affaire t i r e son or ig ine d ' un déba t publ ic long et 

pass ionné qu i a ag i té la Norvège à propos d 'une e n q u ê t e effectuée au 

sujet d ' a l l éga t ions de violence pol icière , n o t a m m e n t d a n s la ville de 

Be rgen . Des c h e r c h e u r s un ive r s i t a i r e s , u n e commiss ion d ' e n q u ê t e et le 

p r o c u r e u r g é n é r a l m e n è r e n t des inves t iga t ions p o u r é tab l i r la réa l i t é , la 

n a t u r e et l ' a m p l e u r de la violence pol icière , et la ques t ion susc i ta des 

con t roverses d a n s la l i t t é r a t u r e , d a n s la p resse et d a n s le p ré to i r e 

( p a r a g r a p h e s 8-21 ci -dessus) . C o m m e l'a relevé la C o u r s u p r ê m e 

no rvég ienne , les déc l a r a t i ons i nc r iminées p o r t a i e n t c l a i r e m e n t sur une-

ques t i on d 'un g r a n d i n t é r ê t publ ic ( p a r a g r a p h e 27 ci-dessus) . Il convient 

de r a p p e l e r q u e , d ' ap rè s la j u r i s p r u d e n c e de la C o u r de S t r a sbou rg , 

l 'ar t ic le 10 § 2 de la Conven t i on ne laisse g u è r e de place pour des 

res t r i c t ions au discours pol i t ique ou au d é b a t sur des ques t ions d ' i n t é rê t 

publ ic ( a r r ê t Wingrove c. R o y a u m e - U n i du 25 n o v e m b r e 1996, Recueil 

1996-V, p. 1957, § 58, et a r r ê t Siirek c. Turquie (n" \) [ G C j , n" 26682/95, 

§ 6 1 , C E D H 1999-rV). 

47. Toutefo is , la C o u r s u p r ê m e l'a é g a l e m e n t observé , m ê m e d a n s u n 

d é b a t sur des ques t ions d ' un g r a n d i n t é r ê t publ ic , il doit y avoir des 

l imi tes au droi t à la l iber té d ' express ion ( p a r a g r a p h e 27 ci -dessus) . 

N o n o b s t a n t le rôle pa r t i cu l i e r j o u é pa r eux en leur qua l i t é de 

r e p r é s e n t a n t s d 'assoc ia t ions profess ionnel les et la p ro tec t ion privi légiée 

offerte p a r la Conven t i on aux propos du genre de ceux t e n u s en l 'espèce, 

les r e q u é r a n t s deva ien t r éag i r d a n s les l imi tes fixées, n o t a m m e n t , 

d a n s l ' in té rê t de la « p ro tec t ion de la r é p u t a t i o n ou des droi ts 

d ' a u t r u i ». Il s 'agi t donc de di re s'ils ont f ranchi les l imi tes de la 

c r i t ique admiss ib le . 
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48. P o u r s t a t u e r sur c e t t e ques t i on , la C o u r t i e n d r a c o m p t e en 

pa r t i cu l i e r des t e r m e s uti l isés d a n s les déc la ra t ions , du con t ex t e d a n s 

lequel celles-ci on t é t é r e n d u e s pub l iques et de l 'affaire dans son 

e n s e m b l e , y compr i s le fait qu ' i l s 'agissai t d ' a s se r t ions ora les r a p p o r t é e s 

pa r la p resse , ce qui - on peu t le p r é s u m e r - a r édu i t , voire é l iminé les 

possibi l i tés pour les r e q u é r a n t s de les r e fo rmule r , de les pa r fa i re ou de 

les r e t i r e r avan t qu 'e l les ne soient publ iées . 

49. U n e des a l léga t ions l i t igieuses , à savoir celle c o n t e n u e dans la 

déc l a ra t ion 1.2 accusan t M. B r a t h o l m de m e n s o n g e dé l ibé ré , pa ra î t à la 

Cour , qui rejoint sur ce point le G o u v e r n e m e n t , avoir excédé les l imi tes 

de la c r i t ique admiss ib le . O n peu t cons idé re r qu' i l s 'agissai t là d ' une 

af f i rmat ion de fait, suscept ib le de p reuve , qui é ta i t t o t a l e m e n t 

d é p o u r v u e de base factuel le et qui ne pouvai t ê t r e jus t i f iée p a r la 

m a n i è r e don t M. B r a t h o l m s 'é ta i t e x p r i m é . Son a n n u l a t i o n pouvai t se 

jus t i f ie r au r e g a r d de l 'ar t icle 10. 

50. En r evanche , c o n t r a i r e m e n t aux ju r id i c t ions na t iona l e s , la C o u r 

e s t ime que , d a n s la m e s u r e où elles p r ê t a i e n t des mot iva t ions ou 

i n t en t i ons d o u t e u s e s à M. B r a t h o l m , les déc l a r a t i ons 1.1, 1.3, 2.2 et 2.3 

ne doivent pas ê t r e cons idérées c o m m e des a l l éga t ions de fait qu i 

obl igea ient les r e q u é r a n t s à en d é m o n t r e r l ' exac t i tude (pa ra ­

g r a p h e s 13-14, 19-21 c i -dessus) . Il ressor t du libellé de ces déc l a r a t i ons 

et de leur con tex te qu ' e l l e s t e n d a i e n t à faire c o n n a î t r e les p r o p r e s 

opinions des r e q u é r a n t s et s ' a p p a r e n t a i e n t donc p lu tô t à des j u g e m e n t s 

de va leur . 

5 1 . D a n s la m e s u r e où lesdi tes d é c l a r a t i o n s i m p l i q u a i e n t q u e 

M. B r a t h o l m s 'é ta i t r e n d u coupab le de dé s in fo rma t ion au sujet de la 

violence pol icière et avait fabr iqué des a l l éga t ions d ' abus de ce g e n r e , il 

exis ta i t à l ' époque p e r t i n e n t e ce r t a in s é l é m e n t s objectifs é t ayan t les 

dou te s e x p r i m é s p a r les r e q u é r a n t s au sujet des inves t iga t ions m e n é e s 

p a r l ' i n té ressé . L ' ac t ion en d i f famat ion i n t e n t é e p a r M. N o r d h u s à la 

su i te des a l l éga t ions de m e n s o n g e proférées d a n s c e r t a i n s ar t ic les de 

j o u r n a u x s 'é ta i t soldée p a r u n échec, et l ' e n q u ê t e péna l e o r d o n n é e pa r le 

p r o c u r e u r g é n é r a l au sujet de la police de B e r g e n avait débouché sur la 

conclusion g é n é r a l e q u e les d iverses a l l éga t ions de b r u t a l i t é pol icière 

é t a i en t d é n u é e s de f o n d e m e n t ( p a r a g r a p h e s 11 et 18 c i -dessus) . D a n s les 

affaires « b o o m e r a n g » qu i s 'en é t a i e n t suivies, un ce r t a in n o m b r e 

d ' i n f o r m a t e u r s ava ien t é té r econnus coupab les de fausses accusa t ions 

con t re la police ( p a r a g r a p h e 18 c i -dessus) . La C o u r n ' i gnore pas q u e la 

m a n i è r e don t ces p r o c é d u r e s ont é té m e n é e s a susci té des c r i t iques , 

n o t a m m e n t de la p a r t de M. B r a t h o l m l u i - m ê m e ( p a r a g r a p h e 17 ci-

dessus ) . Elle est consc ien te é g a l e m e n t qu ' i l y a eu, e n t r e lesdi tes 

inves t iga t ions et celles m e n é e s pa r M. B r a t h o l m , des différences 

d ' accen t , d ' app roche et de c r i t è res de p reuve . Elle ne p e r d pas d a v a n t a g e 

de vue q u e , d a n s la p r o c é d u r e en d i f famat ion i n t e n t é e con t re les 
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r e q u é r a n t s , le t r i buna l mun ic ipa l a observé q u e des cas d ' u sage illégal de 

la force pa r la police de B e r g e n ava ien t é té é tabl is au cours des aud iences 

et q u e si ces cas é t a i en t le fait de t r è s peu de policiers, l ' a m p l e u r des abus 

é ta i t p r o b l é m a t i q u e ( p a r a g r a p h e 25 ci-dessus) . Il n ' en res te pas moins 

q u ' à l ' époque où les j u r id i c t i ons norvég iennes s t a t u è r e n t su r la cause des 

r e q u é r a n t s ( p a r a g r a p h e s 25 et 27 ci -dessus) , les déc l a r a t i ons de ceux-ci 

d ' a p r è s lesquel les des a l l éga t ions fausses et f abr iquées de b ru t a l i t é 

policière ava ien t é té proférées r eposa ien t sur c e r t a i n s é l é m e n t s factuels . 

La c i rcons tance que la C o u r s u p r ê m e a par la su i te rouver t sept des 

affaires « b o o m e r a n g » et r e l axé les p r é v e n u s n ' en lève r ien à ce t t e 

c o n s t a t a t i o n ( p a r a g r a p h e 29 c i -dessus) . 

52. De surcro î t , c o m m e les ju r id i c t ions norvég iennes l 'ont fait dans 

leur exerc ice de mise en ba l ance , au r e g a r d du droi t na t iona l , des 

i n t é r ê t s en conflit ( p a r a g r a p h e s 25 et 27 ci -dessus) , la C o u r , d a n s son 

appl ica t ion du c r i t è re de nécess i té se d é g a g e a n t de l 'ar t icle 10, t i end ra 

c o m p t e du rôle j o u é p a r la p a r t i e lésée en l 'espèce ( a r r ê t Obersch l ick 

c. Au t r i che (n° 2) du 1" ju i l le t 1997, Recueil 1997-IV, pp. 1275-1276, 

§§ 31-35). A cet éga rd , elle ne p a r t a g e pas l 'avis de la C o m m i s s i o n selon 

lequel , eu éga rd à son act ivi té d ' expe r t n o m m é pa r le g o u v e r n e m e n t , 

M. B r a t h o l m p o u r r a i t ê t r e c o m p a r é à u n h o m m e pol i t ique devan t faire 

p reuve d 'un plus g r a n d d e g r é d e to lé rance . Pour la C o u r , ce sont plutôt 

les ac tes accomplis pa r l ' in té ressé au-de là de ce t t e fonction et sa 

pa r t i c ipa t ion au déba t publ ic qui sont p e r t i n e n t s . 

Sur ce poin t , la C o u r re lève q u e le j u g e Schei a eu é g a r d à la c r i t ique 

acerbe fo rmulée pa r M. B r a t h o l m d a n s son livre « La b r u t a l i t é policière » 

(pa ru au p r i n t e m p s 1986) con t re un sys tème et , d a n s u n e la rge m e s u r e 

é g a l e m e n t , con t r e des individus. M. B r a t h o l m avait ut i l isé u n ce r t a in 

n o m b r e de t e r m e s b lessan t s , te ls ceux de « dés in fo rma t ion » et de 

« d e s p o t i s m e » ( p a r a g r a p h e 27 c i -dessus) . Le j u g e Bugge , qu i d a n s son 

opinion c o n c o r d a n t e ( p a r a g r a p h e 28 ci-dessus) a t t a c h a d a v a n t a g e 

d ' i m p o r t a n c e à cet é l é m e n t , c i ta ce r t a in s passages du livre c o n t e n a n t des 

c o m m e n t a i r e s sur le p h é n o m è n e de la dé s in fo rma t ion pa r la police. Il 

déc l a r a ne pouvoir lire ces passages a u t r e m e n t q u e c o m m e signif iant que 

M. B r a t h o l m lu i -même accusai t ainsi ses adve r sa i r e s d a n s le d é b a t — « la 

police, ses o rgan i sa t i ons et ses s u p p o r t e r s » - de m a n q u e r d ' i n t é g r i t é , de 

d i s s imule r d é l i b é r é m e n t la s i tua t ion réel le et de m e t t r e en avant de 

fausses mot iva t ions p o u r leurs ac t ions . P o u r le m a g i s t r a t , c 'est d a n s ce 

con t ex t e q u e les d é c l a r a t i o n s des r e q u é r a n t s deva ien t ê t r e appréc iées , 

spéc i a l emen t celles qui ava ien t suivi la pub l ica t ion du livre. Aussi les 

r e q u é r a n t s n ' é ta ien t - i l s pas e n t i è r e m e n t infondés à s o u t e n i r qu' i ls 

ava ien t le dro i t de « r ipos te r de la m ê m e m a n i è r e ». U n a u t r e é l é m e n t 

revê ta i t de l ' impor t ance à cet é g a r d : les r e q u é r a n t s s ' e x p r i m a i e n t en 

qua l i t é de r e p r é s e n t a n t s élus des associa t ions na t i ona l e et locale d e 

policiers et au n o m de leurs m e m b r e s , et c 'est à bon droi t qu ' i l s avaient 
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es t imé ê t r e d a n s l 'obl igat ion de ré fu te r les a t t a q u e s d i r igées con t r e les 

m é t h o d e s de t ravai l de la police (ibidem). 

La C o u r ne peut que souscrire à ce r a i s o n n e m e n t . Elle relève de surcroît 

que M. Bra tho lm avait n o t a m m e n t a l légué qu'il régnai t au sein de la police de 

Bergen une « sous-cul ture cr iminel le « ( p a r a g r a p h e 15 ci-dessus) . Toutefois , 

compte t enu de ce q u e les r e q u é r a n t s r éponda ien t , en leur qual i té de 

r e p r é s e n t a n t s élus d 'associat ions professionnelles, à des c r i t iques dir igées 

con t re les m é t h o d e s de t ravai l et l ' é th ique de la profession, la C o u r 

considère que dans la mise en ba lance , à la lumière du c r i tè re de nécessi té 

posé pa r l 'art icle 10 § 2 de la Convent ion , des in té rê t s liés à la l iberté 

d 'express ion et de ceux t e n a n t à la p ro tec t ion de la r épu t a t i on d ' au t ru i , il y a 

lieu d ' a t t a c h e r plus de poids à la par t ic ipa t ion active du p la ignant à une 

discussion publ ique a n i m é e q u e ne l 'ont fait les juridict ions na t iona les dans 

leur appl icat ion du droit i n t e rne ( p a r a g r a p h e 44 ci-dessus). Les déc la ra t ions 

l i t igieuses concerna ien t d i r e c t e m e n t la cont r ibu t ion du p la ignant à ce t t e 

discussion. La C o u r es t ime q u e vu le contexte - il s 'agissait d 'un déba t public 

pass ionné et sou tenu re la t i f à des ques t ions d ' in té rê t généra l et où, de par t et 

d ' au t r e , des r épu t a t i ons professionnelles é ta ien t en j e u - u n e ce r ta ine 

exagéra t ion devait ê t r e to lérée . 

53 . D a n s ces condi t ions , n o n o b s t a n t les conclusions t i r ées pa r les 

ju r id i c t ions norvég iennes en v e r t u de leur droi t na t iona l , la C o u r e s t ime 

q u e les déc l a r a t i ons 1.1, 1.3, 2.2 et 2.3 n ' o n t pas dépassé les l imi tes de la 

c r i t ique admiss ib le au r e g a r d de l 'ar t icle 10 de la Conven t ion . Au c œ u r de 

la discussion pub l ique longue et pa s s ionnée se t rouvai t la ques t i on de la 

vé rac i t é d ' a l l éga t ions de violence policière, et c e r t a i n s é l é m e n t s vena i en t 

é t aye r la t hè se selon laquel le de fausses accusa t ions ava ien t é té proférées 

p a r des i n f o r m a t e u r s . Les d é c l a r a t i o n s l i t igieuses c o n c e r n a i e n t 

e s s en t i e l l emen t c e t t e q u e s t i o n , et les t e r m e s sans con te s t e v i ru len t s d a n s 

lesquels elles é t a i en t fo rmulées n ' é t a i e n t pas sans c o m m u n e m e s u r e avec 

ceux employés pa r la p a r t i e lésée, qu i , à un s t ade précoce , avai t pa r t i c ipé 

au d é b a t , don t elle avait m ê m e é t é u n e f igure e m b l é m a t i q u e . P a r t a n t , la 

C o u r cons idère q u e l ' a t t e in t e p o r t é e u l t é r i e u r e m e n t au droi t à la l iber té 

d ' express ion des r e q u é r a n t s ne se fondait pas sur des motifs suff isants a u 

r e g a r d de l 'ar t icle 10 et n ' é t a i t pas p r o p o r t i o n n é e au but l ég i t ime d e 

p r o t é g e r la r é p u t a t i o n de M. B r a t h o l m . Il y a donc eu violat ion d e 

l 'ar t icle 10 de la Conven t ion . 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

54. M. Nilsen et M . J o h n s e n r é c l a m e n t une sa t is fact ion équ i t ab l e au 

t i t r e de l 'ar t icle 41 de la C o n v e n t i o n , don t voici le t ex t e : 

« Si la C o u r déc lare qu'il y a eu v io la t ion de la C o n v e n t i o n ou de s e s Pro toco le s , et si le 

droit i n t e r n e de la H a u t e Part ie c o n t r a c t a n t e ne p e r m e t d'effacer q u ' i m p a r f a i t e m e n t les 
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c o n s é q u e n c e s de c e t t e v io la t ion , la C o u r accorde à la part ie l é sée , s'il y a l i eu , u n e 

sat i s fact ion é q u i t a b l e . » 

A. D o m m a g e mora l 

55. Les r e q u é r a n t s sol l ici tent c h a c u n 25 000 c o u r o n n e s norvég iennes 

( N O K ) à t i t r e de r é p a r a t i o n du d o m m a g e m o r a l é t a n t r é su l t é de la 

violat ion de leur droi t à la l ibe r té d ' express ion . 

56. La C o u r a d m e t avec le G o u v e r n e m e n t que le cons ta t d 'une 

violat ion cons t i tue en soi une sa t is fact ion équ i t ab le suff isante p o u r tout 

d o m m a g e m o r a l é v e n t u e l l e m e n t subi pa r les in t é ressés . 

B. P r é j u d i c e m a t é r i e l 

57. Les r e q u é r a n t s invi tent é g a l e m e n t la C o u r à l eu r a cco rde r une 

i n d e m n i t é censée couvr i r d iverses s o m m e s , s 'é levant au to ta l à 

440 242,74 N O K , q u e les j u r id i c t i ons norvég iennes les ont c o n d a m n é s à 

ve r se r à M. B r a t h o l m . Il s 'agit des 370 907,74 N O K c o r r e s p o n d a n t aux 

frais exposés p a r M. B r a t h o l m d e v a n t le t r i buna l munic ipa l et la C o u r 

s u p r ê m e , des 25 000 N O K versés pa r le p r e m i e r r e q u é r a n t à t i t r e de 

r é p a r a t i o n du d o m m a g e m o r a l subi pa r M. B r a t h o l m et des 44 335 N O K 

des t inés à c o m p e n s e r la p e r t e d ' i n t é r ê t s ( p a r a g r a p h e s 25 et 27 ci-dessus) . 

Les r e q u é r a n t s exp l iquen t q u e les m o n t a n t s ci-dessus on t é té pris en 

cha rge à t i t r e g rac ieux pa r l 'Associat ion des policiers norvég iens , sans 

qu ' i l y ait eu un accord p r é a l a b l e , et q u e si la C o u r devai t leur d o n n e r 

sat isfact ion sur ce point ils r e m b o u r s e r a i e n t l 'associat ion à due 

c o n c u r r e n c e . 

58. Le G o u v e r n e m e n t ne s 'oppose pas à ces d e m a n d e s . 

59. La C o u r rappe l le q u e , d ' a p r è s sa j u r i s p r u d e n c e , u n e s o m m e versée 

à t i t r e de r é p a r a t i o n d 'un d o m m a g e n 'es t r ecouvrab le que si un lien de 

causa l i t é est é tab l i e n t r e la viola t ion de la Conven t i on et le d o m m a g e 

subi . En l 'espèce, u n e violat ion de l 'ar t icle 10 a é té c o n s t a t é e en r a p p o r t 

avec l ' ensemble des déc l a r a t i ons i nc r iminées faites p a r le p r e m i e r 

r e q u é r a n t ainsi q u ' e n r a p p o r t avec d e u x des t rois déc l a r a t i ons l i t igieuses 

formulées par le second. D a n s ces condi t ions , la C o u r a l loue au p r e m i e r 

r e q u é r a n t le m o n t a n t - 25 000 N O K - qu' i l a é té c o n d a m n é à verser à 

t i t r e de r é p a r a t i o n et accorde aux deux r e q u é r a n t s con jo in tement 

350 000 N O K p o u r le su rp lus de la d e m a n d e p r é s e n t é e de ce chef. 

C. Fra is e t d é p e n s 

60. Les r e q u é r a n t s soll ici tent en o u t r e les s o m m e s su ivan tes à t i t r e de 

r e m b o u r s e m e n t de leurs frais et d é p e n s : 
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i. 645 912 N O K pour les frais et dépens e n g a g é s pa r eux d a n s la 

p r o c é d u r e i n t e r n e ; 

ii. 175 000 N O K pour le t ravai l effectué pa r leurs avocats d a n s la 

p r o c é d u r e suivie à S t r a s b o u r g ; 

iii. 22 000 N O K pour leurs frais de t r a d u c t i o n ; 

iv. 18 000 N O K pour les frais d e voyage et de séjour e n t r a î n é s pa r leur 

c o m p a r u t i o n à l ' aud ience d e v a n t la C o u r le 1 " ju i l l e t 1999. 

D a n s la m e s u r e où lesdi ts m o n t a n t s ont é té pr is en c h a r g e à t i t r e 

g rac ieux par l 'Association des policiers norvég iens , les r e q u é r a n t s se sont 

engagés à r e m b o u r s e r à celle-ci les s o m m e s qu i p o u r r a i e n t l eur ê t r e 

a l louées pa r la C o u r . 

61 . Le G o u v e r n e m e n t c o m b a t la d e m a n d e ci-dessus au mot i f que le 

n o m b r e d ' h e u r e s et les t a u x ho ra i r e s fac turés lui pa ra i s sen t excessifs. 

62. La C o u r , c o n f o r m é m e n t à sa j u r i s p r u d e n c e , r e c h e r c h e r a si les 

frais et d é p e n s dont le r e m b o u r s e m e n t est r éc l amé ont é té r é e l l e m e n t 

exposés pour p r éven i r ou r e d r e s s e r la s i tua t ion j u g é e cons t i tu t ive d ' u n e 

violat ion de la Conven t ion , s'ils c o r r e s p o n d a i e n t à une nécess i té et s'ils 

sont r a i sonnab les q u a n t à leur t a u x (voir, pa r e x e m p l e , l ' a r rê t Tols toy 

Miloslavsky c. R o y a u m e - U n i du 13 ju i l le t 1995, série A n" 316-B, 

p . 83 , § 77). En ce qui conce rne la r u b r i q u e i, la C o u r rappe l le qu 'e l l e a 

conclu que les décis ions d ' a n n u l a t i o n r e n d u e s pa r les ju r id i c t ions 

na t i ona l e s é t a i en t jus t i f iées au r ega rd de l 'ar t icle 10 § 2 pour l 'une 

des déc l a r a t i ons du second r e q u é r a n t . Dès lors, s t a t u a n t en é q u i t é , 

elle a l loue aux r e q u é r a n t s 250 000 N O K pour ce chef de la d e m a n d e , 

les m o n t a n t s r éc l amés aux r u b r i q u e s ii à iv devan t ê t r e accordés en 

en t i e r . 

D . I n t é r ê t s p o u r la p é r i o d e sur l a q u e l l e s e s o n t é t a l é e s l e s pro ­

c é d u r e s s u i v i e s e n N o r v è g e e t à S t r a s b o u r g 

63. Les r e q u é r a n t s r é c l a m e n t en o u t r e u n e s o m m e de 325 000 N O K 

c o r r e s p o n d a n t à un i n t é r ê t s imple (d 'envi ron 5 % l 'an p e n d a n t six ans) 

su r les m o n t a n t s r e v e n d i q u é s pour d o m m a g e m a t é r i e l et p o u r les frais et 

d é p e n s engagés en Norvège . 

64. Le G o u v e r n e m e n t j u g e ce t t e d e m a n d e d é n u é e de f o n d e m e n t . 

65 . La C o u r e s t ime q u ' u n e ce r t a ine p e r t e pécun ia i r e doit ê t r e résu l tée 

de l ' écou lement du t e m p s e n t r e les époques où les divers frais on t é té 

exposés et la décis ion de la C o u r (voir, pa r e x e m p l e , l ' a r rê t Da rby 

c. Suède du 23 oc tobre 1990, sér ie A n" 187, p. 14, § 38, l ' a r rê t Observer 

et Guardian c. R o y a u m e - U n i du 26 n o v e m b r e 1991, sér ie A n° 216, p . 38, 

§ 80 d ) , et l ' a r rê t Blade t Troms0 et Stensaas p réc i t é , § 83) . S t a t u a n t en 

é q u i t é et t e n a n t c o m p t e de l ' inflation q u ' a connue la Norvège p e n d a n t la 

pé r iode en ques t ion , elle a l loue a u x r e q u é r a n t s 50 000 N O K à ce t i t r e . 



ARRÊT NILSEN ET JOHNSEN c. NORVÈGE 149 

E. I n t é r ê t s m o r a t o i r e s 

66. D ' a p r è s les in fo rma t ions dont la C o u r dispose , le t a u x d ' i n t é r ê t 

légal appl icable en Norvège à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 

12 % l 'an. C o n f o r m é m e n t à sa j u r i s p r u d e n c e c o n s t a n t e , la C o u r j u g e qu ' i l 

convient d ' app l i que r ce t a u x aux s o m m e s a l louées pa r le p r é s e n t a r r ê t . 

P A R C E S M O T I F S , L A C O U R 

1. Dit, p a r douze voix con t re cinq, qu ' i l y a eu violat ion de l 'ar t icle 10 de la 

Conven t i on ; 

2. Dit, pa r t re ize voix con t r e q u a t r e , q u e le cons ta t d ' une violat ion de 

l 'ar t icle 10 r e p r é s e n t e en soi u n e sa t is fact ion é q u i t a b l e suff isante pour 

le d o m m a g e m o r a l a l l égué pa r les r e q u é r a n t s ; 

3 . Dit, pa r douze voix con t re cinq, q u e l 'E ta t d é f e n d e u r doit ve r se r aux 

r e q u é r a n t s , dans les t rois mois , 

a) pour d o m m a g e m a t é r i e l , 375 000 (trois cent so ixan te -qu inze mille) 

cou ronnes norvég iennes ; 

b) pour frais et d é p e n s , 465 000 ( q u a t r e cent so ixante -c inq mille) 

c o u r o n n e s no rvég iennes ; 

c) p o u r i n t é r ê t s c o m p l é m e n t a i r e s , 50 000 ( c i n q u a n t e mille) cou ronnes 

norvég iennes ; 

4. Dit, pa r douze voix c o n t r e c inq, que ces s o m m e s se ron t à ma jo re r d 'un 

i n t é r ê t s imple de 12 % l 'an, à c o m p t e r de l ' exp i ra t ion dud i t déla i et 

j u s q u ' a u v e r s e m e n t ; 

5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion équ i t ab l e pour le sur­

p lus . 

Fa i t en français et en ang la i s , puis p r o n o n c é en a u d i e n c e pub l i que au 

Pala is des Dro i t s de l ' H o m m e , à S t r a sbou rg , le 25 n o v e m b r e 1999. 

Luz ius WILDHABER 

P ré s iden t 

Michèle DE SALVIA 
Greff ier 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions sépa rées 

su ivan tes : 
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L.W. 
M. de S. 

opinion d i ss iden te de M. Rozakis ; 
op in ion d i s s iden te de M. Kür i s , M. T ü r m e n , M m c S t r ä z n i c k ä et 

Greve . 
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O P I N I O N D I S S I D E N T E D E M . L E J U G E R O Z A K I S 

(Traduction) 

J e r e g r e t t e de ne pouvoir suivre la major i té de la C o u r d a n s son cons ta t 

de violat ion de l 'ar t ic le 10 en l 'espèce. Les t r i b u n a u x norvég iens ont 

d ' ap rè s moi agi c o r r e c t e m e n t en m e t t a n t en ba l ance c o m m e ils l 'ont fait 

les i n t é r ê t s confl ictuels des pa r t i e s au l i t ige, d a n s le c ad re d ' une p r o c é d u r e 

en d i f famat ion i n t e n t é e p a r un pa r t i cu l i e r con t r e d e u x policiers . 

J ' a i m e r a i s c o m m e n c e r l 'exposé de m o n opinion d i s s iden te en 

ident i f iant les propos des policiers que j e j u g e non s e u l e m e n t 

d i f famato i res sous l 'angle du droi t i n t e r n e , ma i s é g a l e m e n t non couver t s 

pa r la p ro tec t ion de la l iber té d ' express ion consacrée pa r l 'ar t ic le 10 de la 

Conven t ion . Il s 'agit des déc l a r a t i ons su ivan tes du second r e q u é r a n t : 

a) « J u s q u ' à p r e u v e du c o n t r a i r e , j e d i ra i s qu ' i l s 'agit là d 'un m e n s o n g e 

dé l ibéré », et b) « Il doit avoir eu des a r r i è r e - p e n s é e s . Il s e m b l e r a i t que le 

but poursuivi pa r lui ait é té de s a p e r la confiance d a n s la police. » La 

p r e m i è r e peu t ê t r e r e g a r d é e , la C o u r l 'a dit à j u s t e t i t r e , c o m m e « une 

af f i rmat ion de fait, suscept ib le de p reuve , qu i é ta i t t o t a l e m e n t 

d é p o u r v u e de base factuel le et ne pouvai t ê t r e jus t i f iée p a r la m a n i è r e 

don t M. B r a t h o l m s 'é ta i t e x p r i m é », t and i s que la seconde visait à j e t e r 

le d o u t e sur l ' i n tégr i t é , l ' impar t i a l i t é et la bonne foi de M. B r a t h o l m et à 

nu i re à sa r é p u t a t i o n . J ' e s t i m e q u ' à elles seules ces deux déc la ra t ions 

a u r a i e n t suffi pour condu i r e les t r i b u n a u x norvég iens à p r o n o n c e r la 

sanc t ion infl igée, e t , en c o n s é q u e n c e , pour a m e n e r n o t r e C o u r à conclure 

à la non-viola t ion de l 'ar t icle 10. Le fait q u e , tout en se d i s t anc i an t de la 

p r e m i è r e d é c l a r a t i o n p r éc i t é e , la C o u r ait op té pour un cons ta t de 

violat ion en l 'espèce m'obl ige à me d é m a r q u e r de l ' a r rê t . 

Voici plus p r é c i s é m e n t pou rquo i : 

a) Les propos q u e nous avons é té appelés à p ro tége r en l 'espèce ne 

relèvent pas forcément du niveau le plus élevé du discours qui , d ' après la 

j u r i sp rudence de S t r a sbourg , mé r i t e la pro tec t ion d e l 'art icle 10 de la 

Convent ion . En effet, ils n ' e n t r e n t pas dans le d o m a i n e de la l iber té de la 

presse . Ils ne ressor t issent m ê m e pas , à p r o p r e m e n t par le r , au discours 

pol i t ique. Les in t é rê t s que les deux policiers en ques t ion ont cherché à 

p ro t ége r en s ' expr imant de la sor te , d a n s le cadre d ' une discussion sur une 

ques t ion d ' in té rê t public, sont en de rn iè re analyse des in t é rê t s syndicaux. 

Bien que les déc la ra t ions sanc t ionnées au pénal aient é té formulées au cours 

d 'un déba t sur u n e ques t ion p r é s e n t a n t un in té rê t public plus généra l , il n ' en 

res te pas moins que le but poursuivi par elles étai t de p ro t ége r les in té rê ts 

par t icul iers d 'un corps professionnel : la police norvégienne . 

b) La p e r s o n n e visée par les p ropos l i t ig ieux é ta i t un pa r t i cu l i e r , dont 

la p r é o c c u p a t i o n pr inc ipa le é t a i t d ' é t ab l i r , a u t r ave r s d ' inves t iga t ions et 
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grâce à l 'u t i l i sa t ion de t e c h n i q u e s sc ient i f iques , la r esponsab i l i t é de la 

police d a n s des cas de mauva i s t r a i t e m e n t s infligés pa r des policiers. 

L ' é c h a n g e de vues e n t r e les deux pa r t i e s - M. B r a t h o l m d ' une pa r t , la 

police d ' a u t r e p a r t - s ' enven ima , et M . B r a t h o l m peu t ê t r e cons idé ré 

c o m m e ayant lui auss i con t r i bué à faire m o n t e r la t ens ion du d é b a t . Il ne 

faut toutefois pas oubl ie r q u e M. B r a t h o l m n ' é t a i t pas u n h o m m e 

pol i t ique et ne pouvai t ê t r e t r a i t é c o m m e tel , et q u e le ton de ses p ropos 

avai t é t é l a r g e m e n t inf luencé p a r la v i ru lence de ceux fo rmulés par les 

policiers norvég iens pour le c o n t r e d i r e . En tou t é t a t de cause , la m a n i è r e 

dont M. B r a t h o l m s'est e x p r i m é , m ê m e si la c r i t ique po r t ée p a r lui con t r e 

la police no rvég ienne é ta i t sévère , n ' a j a m a i s d é g é n é r é en des insu l tes 

pe r sonne l l e s ou en des d é c l a r a t i o n s p o r t a n t a t t e i n t e à l ' h o n n e u r de 

p e r s o n n e s d é t e r m i n é e s . Il me faut é g a l e m e n t a jou te r à ce s t ade q u e 

M. B r a t h o l m a eu la p r u d e n c e de sou l igner q u e ses accusa t ions con t re la 

police no rvég ienne , qui s ' appuya ien t sur des t é m o i g n a g e s , ne visaient pas 

la police de m a n i è r e globale mais s e u l e m e n t u n e m i n o r i t é de pol iciers 

qu' i l j u g e a i t ê t r e r e sponsab le des mauva i s t r a i t e m e n t s subis pa r des 

c i toyens e n t r e les ma ins de la police. 

c) Les t r i b u n a u x norvég iens ont infligé aux r e q u é r a n t s des sanc t ions 

qui é t a i e n t p r o p o r t i o n n é e s au but lég i t ime poursuivi , à savoir la p ro tec t ion 

de la r é p u t a t i o n de M. B r a t h o l m . Il convient de r a p p e l e r q u e la C o u r 

s u p r ê m e no rvég ienne , d e r n i è r e jur id ic t ion à avoir connu de la ques t i on , 

conf i rma le j u g e m e n t du t r i b u n a l munic ipa l a n n u l a n t les déc l a r a t i ons 

l i t ig ieuses et c o n d a m n a n t le p r e m i e r r e q u é r a n t à i n d e m n i s e r le 

p l a i g n a n t . Le second r e q u é r a n t n ' eu t pas à ve r se r d ' i n d e m n i t é car la 

d e m a n d e du p la ignan t d i r igée con t r e lui avai t é té soumise hors déla i . Il 

est man i f e s t e q u e les r e q u é r a n t s n 'on t pas d a v a n t a g e souffert : ils n 'on t 

subi ni c o n d a m n a t i o n p é n a l e , ni e m p r i s o n n e m e n t , ni a u c u n a u t r e 

d é s a g r é m e n t . 

D a n s ces condi t ions , et pour les ra isons exposées ci-dessus, j e cons idère 

q u e l 'ar t icle 10 de la Conven t i on n ' a pas é té violé. J e t iens à sou l igner pour 

finir q u e tous les sys t èmes j u r i d i q u e s e u r o p é e n s , d a n s leur souci de 

p r o t é g e r la r é p u t a t i o n des individus , é r igen t la d i f famat ion en infract ion 

péna le . La C o u r doit p r e n d r e en c o m p t e ce t t e h o m o g é n é i t é des sys t èmes 

j u r i d i q u e s e u r o p é e n s lorsqu 'e l le t r a i t e d ' a l l éga t ions de violat ion de 

l 'ar t icle 10 car il s 'agit d ' un d é n o m i n a t e u r c o m m u n , d ' u n e a t t i t u d e 

c o m m u n e des E t a t s e u r o p é e n s à l ' égard d ' un type pa r t i cu l i e r de 

c o m p o r t e m e n t h u m a i n . La C o u r n 'es t ce r t e s pas obl igée de cons idé re r 

q u e les p r o c é d u r e s en d i f famat ion et les pe ines p rononcées à l eur t e r m e 

sont tou jours et i n d i s t i n c t e m e n t jus t i f i ées au r e g a r d du p a r a g r a p h e 2 de 

l 'ar t icle 10, ma i s l ' approche c o m m u n e des E t a t s e u r o p é e n s en la m a t i è r e 

est u n é l é m e n t qui doit ê t r e s é r i e u s e m e n t pris en c o m p t e lorsqu ' i l s 'agit 

de m e t t r e en ba lance les divers dro i t s et i n t é r ê t s e n j e u d a n s les affaires 

re levan t de l 'ar t icle 10 de la Conven t i on . 
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O P I N I O N D I S S I D E N T E D E M . K Û R I S , M . T Ù R M E N , 

M M E S T R A Z N I C K Â E T M M E G R E V E , J U G E S 

(Traduction) 

Nous faisons pa r t i e de la m ino r i t é qui a voté con t r e le cons ta t d 'une 

viola t ion de l 'ar t icle 10 de la Conven t i on en l 'espèce. 

L'affaire conce rne la l iber té d ' express ion , non la l iber té de la p resse . 

L 'a r t ic le 10 § 2 de la C o n v e n t i o n e n c a d r e les r e s t r i c t ions qu i peuven t 

l é g i t i m e m e n t ê t r e a p p o r t é e s à la l iber té d ' express ion . La q u e s t i o n qui se 

pose en l 'occurrence est de savoir si l ' i ngérence d é n o n c é e pa r les 

r e q u é r a n t s é ta i t « nécessa i re , d a n s u n e société d é m o c r a t i q u e », c 'est-à-

di re 

- si elle co r r e sponda i t à u n besoin social i m p é r i e u x , 

- si elle é ta i t p r o p o r t i o n n é e au but lég i t ime poursuivi , et 

- si les ra isons fournies p a r les a u t o r i t é s na t i ona l e s p o u r la jus t i f ie r 

sont p e r t i n e n t e s et suff isantes . 

P o u r d é t e r m i n e r s'il ex is te un besoin social i m p é r i e u x et quel les 

m e s u r e s doivent ê t r e a d o p t é e s pour y r é p o n d r e , les a u t o r i t é s na t iona le s , 

et spéc i a l emen t les t r i b u n a u x , jou i s sen t d ' une c e r t a i n e m a r g e 

d ' app réc i a t ion . La C o u r a pour t âche de con t rô le r l 'usage fait de ce t t e 

m a r g e d ' app réc i a t i on et de s t a t u e r en définit ive sur la ques t ion de savoir 

si u n e res t r i c t ion d o n n é e se concilie avec la l iber té d ' express ion telle 

qu 'e l le se t rouve p ro t égée par l 'ar t icle 10. 

Les res t r i c t ions imposées en l 'espèce r é su l t en t de l ' annu la t i on de cinq 

des déc l a r a t i ons des r e q u é r a n t s r a p p o r t é e s d a n s la p resse norvég ienne et 

de l ' injonct ion faite au p r e m i e r r e q u é r a n t de verser une i n d e m n i t é au 

professeur B r a t h o l m (la d e m a n d e d ' i n d e m n i s a t i o n formée pa r ce de rn i e r 

con t r e le second r e q u é r a n t avait é té soumise hors dé la i ) . 

Bref, l 'affaire conce rne les t e r m e s uti l isés p a r d e u x m e m b r e s des forces 

de police de B e r g e n d a n s un déba t long et pass ionné au sujet d ' a l léga t ions 

de b r u t a l i t é policière - ou plus p r é c i s é m e n t d ' u sage excessif de la force par 

les policiers de B e r g e n - qui é t a i en t le fruit de t r a v a u x de r e c h e r c h e . Le 

professeur B r a t h o l m éta i t e n t r é d a n s le d é b a t en qua l i t é de m e m b r e d 'une 

commiss ion d ' e n q u ê t e mise en p lace pa r le G o u v e r n e m e n t pour m e n e r des 

inves t iga t ions à ce sujet . Plus t a r d , u n e fois sor t i de ce cad re officiel, il 

c o n t i n u a à s ' in té resse r à la ques t i on et à pa r t i c ipe r au déba t publ ic en sa 

qua l i t é de spécia l is te du droi t péna l . Les d e u x m e m b r e s des forces de 

police de B e r g e n - c 'es t -à-dire celles-là m ê m e s qui faisaient l 'objet des 

inves t iga t ions - occupa ien t un pos te d a n s u n e associa t ion de policiers : 

locale p o u r l 'un, n a t i o n a l e pour l ' au t r e . 

Avan t d ' en venir aux dé ta i l s de l 'affaire, nous t e n o n s à soul igner la 

nécess i té vi ta le et p e r m a n e n t e p o u r c h a q u e société d ' e x e r c e r un cont rô le 
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s t r ic t su r tou t r ecour s à la force opé ré en son n o m . Les E t a t s ont le 

monopo le de la force p o u r p r o t é g e r la d é m o c r a t i e et l 'Eta t de droi t d a n s 

la société , ma i s ce monopo le c o m p o r t e aussi le r i sque de voir la force ê t r e 

ut i l isée de m a n i è r e abus ive , a u d é t r i m e n t des va leu r s m ê m e s qu 'e l le est 

censée s a u v e g a r d e r . L ' abus de la force pa r des fonc t ionna i res n 'es t pas 

s e u l e m e n t u n e des n o m b r e u s e s ques t i ons p r é s e n t a n t un g r a n d i n t é r ê t 

géné ra l , il est cons idéré c o m m e un p r o b l è m e capi ta l d a n s t ou t e société . 

Qu ' i l nous suffise de r a p p e l e r les disposi t ions inscr i tes d a n s la 

C o n v e n t i o n con t re la t o r t u r e et a u t r e s pe ines ou t r a i t e m e n t s c rue ls , 

i n h u m a i n s ou d é g r a d a n t s a d o p t é e pa r les N a t i o n s unies en 1984. La 

Norvège est pa r t i e à ce t t e convent ion et doit en r e s p e c t e r les c lauses . 

Q u a n t à la Conven t i on e u r o p é e n n e des Dro i t s de l ' H o m m e , elle énonce 

en son ar t ic le 53 (« S a u v e g a r d e des dro i t s de l ' h o m m e r e c o n n u s ») : 

« A u c u n e des d i spos i t ions de la (...) C o n v e n t i o n ne sera i n t e r p r é t é e c o m m e l imitant 

OU portant a t t e i n t e aux droi ts de l ' h o m m e et aux l ibertés f o n d a m e n t a l e s qui pourraient 

ê tre r e c o n n u s c o n f o r m é m e n t aux lois de toute Part ie c o n t r a c t a n t e ou à tou te autre 

C o n v e n t i o n à laque l l e c e t t e Part ie c o n t r a c t a n t e est part ie . » 

En ra t i f ian t la C o n v e n t i o n con t r e la t o r t u r e et a u t r e s pe ines ou 

t r a i t e m e n t s c rue ls , i n h u m a i n s ou d é g r a d a n t s , la Norvège s'est engagée à 

i n t e rd i r e d a n s tout t e r r i t o i r e sous sa j u r id i c t ion d ' a u t r e s ac tes const i tu t i fs 

de pe ines ou t r a i t e m e n t s c rue ls , i n h u m a i n s ou d é g r a d a n t s qui ne sont pas 

des ac tes de t o r t u r e lo rsque de tels ac tes sont c o m m i s p a r un agen t de la 

fonction pub l ique ou tou t e a u t r e p e r s o n n e ag issan t à t i t r e officiel, ou à son 

ins t iga t ion ou avec son c o n s e n t e m e n t exprès ou tac i te (ar t ic le 16 § 1). 

L 'E ta t veille à ce q u e les a u t o r i t é s c o m p é t e n t e s p rocèden t i m m é ­

d i a t e m e n t à une e n q u ê t e i m p a r t i a l e c h a q u e fois qu ' i l y a des motifs 

r a i sonnab le s de croire q u ' u n ac te de t o r t u r e a é té c o m m i s (ar t ic le 12). De 

surc ro î t , l 'E ta t assure à t ou t e p e r s o n n e qui p r é t e n d avoir é té soumise à la 

t o r t u r e sur tout t e r r i t o i r e sous sa j u r id i c t ion le droi t de p o r t e r p la in te 

devan t les au to r i t é s c o m p é t e n t e s de l 'Eta t , qu i p rocéde ron t i m m é d i a t e ­

m e n t et i m p a r t i a l e m e n t à l ' e x a m e n de sa cause . Des m e s u r e s seront 

pr i ses p o u r a s s u r e r la p ro tec t ion du p l a ignan t et des t é m o i n s con t re tou t 

mauva i s t r a i t e m e n t ou tou t e i n t i m i d a t i o n en ra ison de la p la in te déposée 

ou de t ou t e dépos i t ion faite (ar t ic le 13). 

En l 'espèce, nous ne pouvons ignore r le fait q u e le p rofesseur B r a t h o l m 

a é t é pr is à pa r t i e pa r les r e q u é r a n t s à cause de son t rava i l sur les 

a l l éga t ions de b r u t a l i t é policière à Be rgen . Ces a t t a q u e s visaient à 

s u p p r i m e r le d é b a t su r c e t t e ques t ion qu i p r é s e n t a i t un i n t é r ê t publ ic 

vi ta l . C o m m e le j u g e B u g g e d e la C o u r s u p r ê m e norvég ienne l'a dit d a n s 

son opin ion c o n c o r d a n t e : « il y a lieu de c rée r les me i l l eu re s condi t ions 

possibles pour u n déba t sur des « ques t ions d ' i n t é r ê t publ ic », et (...) 

[parei l d é b a t ] p o u r r a i t p â t i r du fait que des déc l a ra t ions c o m m e celles 

inc r iminées en l 'espèce ne se ra i en t pas a n n u l é e s , m ê m e c o m p t e t enu du 

con t ex t e d a n s lecpiel elles ont é té formulées . » 
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Le t r i b u n a l munic ipa l d 'Os lo et la C o u r s u p r ê m e norvég ienne on t 

cons idéré q u e les propos des r e q u é r a n t s déc la ré s nuls et non avenus 

é t a i en t d i f famato i res , illicites et non prouvés . 

Les q u a t r e déc la ra t ions i nc r iminées au sujet desque l l e s nous ne 

p a r t a g e o n s pas l'avis de la ma jo r i t é ont é t é fo rmulées à différents 

m o m e n t s . En voici la chronologie : 

Le 15 m a i 1986, u n e in te rv iew de M. J a n G e r h a r d J o h n s e n fut publ iée 

pa r Dagbladet, j o u r n a l d 'Os lo . Elle c o m p o r t a i t les passages su ivan ts : 

1.1 « Il qualif ie de « pure d é s i n f o r m a t i o n d e s t i n é e à nuire à la pol ice » le rapport sur 

la bruta l i té pol ic ière au se in des forces de police d e B e r g e n r é c e m m e n t réd igé par le 

professeur B r a t h o l m . » 

1.3 « Il doit avoir eu des a r r i è r e - p e n s é e s . Il s emblera i t q u e le but poursuivi par lui ait 

é t é de saper la conf iance d a n s la pol ice . » 

Nous l 'avons dit c i -dessus, M. J o h n s e n t ravai l la i t l u i - m ê m e d a n s les 

forces de police de Be rgen - celles-là m ê m e s qui é t a i en t visées p a r les 

a l l éga t ions de b r u t a l i t é pol icière l i t ig ieuses - et il é ta i t p r é s i d e n t de 

l 'Association des policiers de B e r g e n (Bergen Politilag). C 'es t d a n s la 

m ê m e in te rv iew qu ' i l fo rmula la d é c l a r a t i o n 1.2, à p ropos de laquel le 

nous souscr ivons au cons ta t de la ma jo r i t é . 

Le 2 m a r s 1988, une in te rv iew de M. Arnold Ni lsen fut publ iée par 

Annonseavisen, j o u r n a l de B e r g e n d i s t r i bué g r a t u i t e m e n t . Elle compor t a i t 

n o t a m m e n t le passage su ivant : 

2.2 « Se lon moi , il s'agit ici d 'une forme de m a g o u i l l e et d ' inves t igat ions pr ivées où il 

y a de b o n n e s raisons de m e t t r e en c a u s e l ' h o n n ê t e t é des in tent ions poursuiv ies . » 

Le 7 j u i n 1998, le d iscours d ' o u v e r t u r e de l ' a ssemblée g é n é r a l e annue l l e 

de l 'Association des policiers norvég iens p rononcé pa r M. Nilsen fut publié 

par Bergens Tidende, j o u r n a l de Bergen . Il c o m p o r t a i t n o t a m m e n t le 

passage suivant : 

2.3 « L'Associat ion des pol ic iers n o r v é g i e n s n 'acceptera pas (...) d e s inves t iga t ions 

pr ivées m e n é e s à grande é c h e l l e et par des d i l e t t a n t e s afin de fabriquer des a l l égat ions 

de bruta l i t é pol ic ière qui sont e n s u i t e r e n d u e s pub l iques . » 

M. Ni lsen t ravai l la i t l u i - m ê m e au sein des forces de police de Bergen 

- celles-là m ê m e s qu i é t a i en t visées pa r les a l léga t ions de b ru t a l i t é 

policière l i t ig ieuses - et il é ta i t p r é s i d e n t de l 'Associat ion des policiers 

norvégiens (Norsk Politiforbund). 

P o u r l ' ensemble des c inq déc l a r a t i ons , il est man i fes t e q u ' e n 

s ' e x p r i m a n t les d e u x r e q u é r a n t s p o r t a i e n t plus d ' une c a s q u e t t e . Ils 

faisaient p a r t i e des forces de police visées pa r les inves t iga t ions et en 

m ê m e t e m p s ils exe rça i en t u n e fonction au sein, p o u r l 'un, de 

l 'associat ion locale, pour l ' au t r e , de l ' associa t ion na t iona l e de ces m ê m e s 

forces. Ainsi , la d é c l a r a t i o n 2.3 fut fo rmulée lors de l ' a ssemblée géné ra l e 

annue l l e de l 'Associat ion des policiers no rvég iens . C e l a é t a n t , il n ' a pas été 
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d é m o n t r é q u e les déc l a ra t ions ou ce r t a ines d ' e n t r e elles a i en t en réa l i té 

é té faites p o u r le c o m p t e des associa t ions de policiers . I n v e r s e m e n t , les 

c o m m u n i q u é s de p resse et d é c l a r a t i o n s de la police en t a n t q u e telle qu i 

ont é té p r é s e n t é s à la C o u r é t a i e n t s o i g n e u s e m e n t libellés de m a n i è r e à 

m e t t r e en ba lance , d ' u n e pa r t , la nécess i té pour la police de s a u v e g a r d e r le 

respec t pour le service qu ' e l l e r e p r é s e n t e et sa bonne r é p u t a t i o n g é n é r a l e 

e t , d ' a u t r e p a r t , la nécess i té de r e j e t e r c o m m e il se devai t t ou tes les 

a l l éga t ions non vé r id iques . N o u s a d m e t t o n s que le rôle de M. Ni lsen, en 

pa r t i cu l i e r , qu i exerça i t u n e fonction au sein de l 'Association des policiers 

norvég iens tout en t rava i l l an t d a n s la police de Be rgen , n ' a pas dû ê t r e 

facile. 

D a n s ces condi t ions , nous ne p a r t a g e o n s pas l 'avis de la ma jo r i t é selon 

lequel à l ' époque où les j u r id i c t i ons norvég iennes ont s t a t u é su r la cause 

des r e q u é r a n t s les déc l a r a t i ons de ceux-ci aux t e r m e s desque l l e s des 

a l l éga t ions fausses et f abr iquées de b r u t a l i t é policière ava ien t é t é 

proférées r eposa ien t sur ce r t a ins é l é m e n t s factuels . C h a c u n des deux 

r e q u é r a n t s t ravai l la i t au sein des forces mises en cause , à propos 

desque l l e s la conclusion finale avait é t é t i rée que 

« des cas d 'usage i l légal de la force par la police de B e r g e n avaient é t é é tab l i s (...) et 

q u e si ces cas é ta i ent le fait de très peu de pol ic iers , l ' ampleur d e s abus étai t 

p r o b l é m a t i q u e ». 

C e t t e conclusion, à laquel le avai t abou t i le t r i buna l mun ic ipa l d 'Os lo , 

se fondait n o t a m m e n t sur les dépos i t ions de policiers t r ava i l l an t ou ayant 

t ravai l lé au sein des forces de police de Bergen . C o n n a i s s a n t ces forces de 

police c o m m e ils les conna i s sa ien t , les r e q u é r a n t s a u r a i e n t dû tous deux à 

tout le moins savoir, et ce dès 1986, lo rsque les déc l a r a t i ons furent 

fo rmulées (déc la ra t ions 1.1 et 1.3), q u e les a l léga t ions de M. B r a t h o l m 

m é r i t a i e n t u n e e n q u ê t e a p p r o p r i é e . 

Les propos de M. Ni lsen (déc la ra t ions 2.2 et 2.3) ont é té t enus ap rè s 

l ' enquê te m e n é e de n o v e m b r e 1986 à m a i 1987 sur o rd re du p r o c u r e u r 

géné ra l . Fondée au d é p a r t sur les a l l éga t ions qu i figuraient d a n s les 

t r avaux du professeur B r a t h o l m et d ' a u t r e s , celle-ci s 'é ta i t n o u r r i e pa r la 

sui te d ' i n fo rma t ions c o m p l é m e n t a i r e s . 368 affaires ava ien t au to ta l é té 

e n r e g i s t r é e s , et p lus d e 500 p e r s o n n e s ava ien t é té i n t e r rogées , au 

n o m b r e desque l les f igura ient 230 officiers et a g e n t s de police. Ces 

inves t iga t ions ava ien t p e r m i s de c o n s t a t e r : 

- q u e 264 affaires ava ien t é t é classées sans su i te au mot i f q u ' a u c u n e 

infract ion péna l e n ' ava i t é t é c o n s t a t é e ; 

- q u e 45 affaires n ' ava ien t pas d o n n é lieu à des pou r su i t e s fau te de 

p reuves suff isantes ; 

- que 46 affaires n ' ava ien t pas d o n n é lieu à des p o u r s u i t e s pour cause 

de p resc r ip t ion ; 

- que 12 affaires n ' ava ien t pas d o n n é lieu à des pou r su i t e s p o u r 

d ' a u t r e s motifs ; 
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- q u ' u n e affaire avai t f ina lement é té j u g é e p a r un t r i b u n a l et que 

l 'accusé avait é té r e l axé . 

Ainsi donc , 104 affaires s ' é t a ien t avérées p r é s e n t e r q u e l q u e subs t ance . 

Les conclusions des e n q u ê t e u r s ava ien t é t é r e n d u e s pub l iques lors d ' une 

conférence de presse à laquel le M. Nilsen avait ass i s té . 

Les r e q u é r a n t s a l l égua i en t s e u l e m e n t q u ' e n v e r t u de la Conven t i on 

leurs déc l a ra t ions deva ien t ê t r e admises , dès lors qu 'e l les r eposa ien t sur 

ce r t a in s é l é m e n t s de fait et qu 'e l les n ' ava ien t pas é té fo rmulées de 

mauva i se foi. Nous e s t i m o n s qu ' i l est significatif que ni l 'un ni l ' au t re des 

in t é res sés n 'a dit e x p r e s s é m e n t qu ' i l avai t agi de b o n n e foi en fo rmulan t 

ses déc l a ra t ions . 

A l ' époque où M. Ni lsen t int ses p ropos , la police de B e r g e n avait déjà 

accusé f o r m e l l e m e n t d 'avoir proféré de fausses a l l éga t ions u n ce r t a in 

n o m b r e d ' i n f o r m a t e u r s ayant a l légué q u e des m e m b r e s d e la police de 

Be rgen faisaient un usage excessif de la force. 

Aprè s l ' e n q u ê t e , 50 à 60 des i n f o r m a t e u r s ayan t formulé des a l léga t ions 

de b r u t a l i t é pol icière f irent l 'objet d ' inves t iga t ions au mot i f qu ' on les 

soupçonna i t d 'avoir livré d e fausses in fo rma t ions . De ces 50 à 60 

p e r s o n n e s , 15 furent inculpées et 10 c o n d a m n é e s . 7 des c o n d a m n é s , qui 

écopè ren t de pe ines d ' e m p r i s o n n e m e n t (avec surs is d a n s un cas ) , t ou tes 

p rononcées e n t r e le 2 n o v e m b r e 1988 et le 23 mai 1990, v i ren t leur cause 

re jugée u l t é r i e u r e m e n t p a r la C o u r s u p r ê m e no rvég ienne , qu i les b lanchi t 

tous le 16 j a n v i e r 1998. A l ' époque , ils ava ien t déjà p u r g é leur pe ine de 

pr ison. N o u s e s t i m o n s q u e cet é l é m e n t est p e r t i n e n t pour la p r é s e n t e 

espèce au mot i f n o t a m m e n t qu ' i l m o n t r e la j u s t e s s e des p réd ic t ions 

fo rmulées par le j u g e Bugge d a n s l 'opinion c o n c o r d a n t e j o i n t e pa r lui à 

l ' a r rê t de la C o u r s u p r ê m e no rvég ienne . 

De facto, les t e r m e s ut i l isés d a n s chacune des d é c l a r a t i o n s inc r iminées 

des r e q u é r a n t s é t a i e n t , nos col lègues de la major i t é l 'ont r econnu , de 

n a t u r e à nu i re à la r é p u t a t i o n d u professeur B r a t h o l m . De surc ro î t , et 

c 'est là un é l é m e n t q u e nous j u g e o n s significatif p o u r l ' appl ica t ion de 

l 'ar t ic le 10 de la Conven t i on p a r la C o u r , c h a q u e déc l a r a t i on , pa r 

l ' influence m ê m e qu 'e l le pouvai t avoir sur la r é p u t a t i o n du professeur 

B r a t h o l m , pouvai t c o n t r i b u e r p u i s s a m m e n t à n ier ou à faire passer au 

second p lan les besoins sociaux i m p é r i e u x décr i t s d a n s les disposi t ions 

p réc i t ées de la C o n v e n t i o n con t r e la t o r t u r e et a u t r e s pe ines ou 

t r a i t e m e n t s c rue ls , i n h u m a i n s ou d é g r a d a n t s . Ce po ten t i e l se man i fes t a 

d a n s les affaires « b o o m e r a n g » u l t é r i e u r e s , où ceux qui ava ien t formulé 

des a l l éga t ions de b r u t a l i t é pol icière d u r e n t p u r g e r des pe ines de pr i son et 

a t t e n d r e une d é c e n n i e ou plus p o u r q u e j u s t i c e leur fût r e n d u e . 

Nous souscr ivons à la conclus ion de la C o u r s u p r ê m e norvég ienne selon 

laque l le les déc l a r a t i ons a t t a q u é e s sont des déc l a ra t ions de fait qu i se 

p r ê t a i e n t à la d é m o n s t r a t i o n de leur e x a c t i t u d e . Les cinq déc la ra t ions 

é t a i en t d ' a p r è s nous t rès d i f fé ren tes de propos qu i eussen t cons is té à dire 
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q u e le p rofesseur B r a t h o l m avai t d é l i b é r é m e n t t raves t i la vé r i t é . Pour 

t ou t e s les déc l a r a t i ons , l ' i n ten t ion poursuivie é ta i t la m ê m e et elle ne 

co r r e sponda i t pas à la ra i son d ' ê t r e de la police ou de ses assoc ia t ions . 

Il nous pa ra î t q u e la p r é s e n t e espèce conce rne deux cas d i s t inc t s de 

l iber té d ' express ion . D ' u n e pa r t é ta i t en cause la l iber té d ' express ion du 

professeur B r a t h o l m , c 'es t -à-dire la l iber té p o u r lui de publ ie r les r é su l t a t s 

de ses r e che rches re la t ives aux a l l éga t ions de b r u t a l i t é pol icière à Be rgen . 

D ' a u t r e par t é ta i t e n j e u la l iber té d ' express ion des r e q u é r a n t s en qua l i t é 

de r e p r é s e n t a n t s des forces de police c h e r c h a n t à i n t i m i d e r le p rofesseur 

B r a t h o l m et à couvr i r les cas de b r u t a l i t é policière pouvan t s ' ê t re p rodu i t s 

à Be rgen . Il nous pa ra î t clair q u e , face à ce conflit e n t r e d e u x l iber tés , 

l ' i n té rê t public c o m m a n d a i t de p r o t é g e r la l iber té d ' express ion du 

professeur B r a t h o l m con t r e les t en t a t ives de d i f famat ion et 

d ' i n t i m i d a t i o n des associa t ions de policiers . 

D a n s ces condi t ions , nous e s t imons qu ' i l n 'y a pas eu viola t ion de 

l 'ar t ic le 10 de la Conven t i on en l 'espèce. Nous j u g e o n s q u e l ' ingérence 

d é n o n c é e pa r les r e q u é r a n t s é ta i t « nécessa i re d a n s u n e société 

d é m o c r a t i q u e », qu 'e l l e co r r e sponda i t à un « besoin social impé r i eux », 

qu 'e l l e é ta i t p r o p o r t i o n n é e au but l ég i t ime poursuivi et q u e les ra isons 

fournies p a r la C o u r s u p r ê m e norvég ienne sont p e r t i n e n t e s et suff isantes. 

La conclusion con t r a i r e de la ma jo r i t é a u r a d ' ap rè s nous pour 

c o n s é q u e n c e p r a t i q u e qu ' i l se ra d é s o r m a i s possible de m e t t r e fin à des 

d é b a t s sur des ques t ions d ' i n t é r ê t publ ic en fo rmulan t des r e m a r q u e s 

d i f famato i res , et d a n s ce t t e m e s u r e elle ne c o n t r i b u e pas à p romouvo i r la 

l ibe r té d ' express ion d a n s les E t a t s pa r t i e s à la Conven t i on . 
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A N N E X E 

A V I S D E L A C O M M I S S I O N E U R O P E E N N E 

D E S D R O I T S D E L ' H O M M E 1 

( formulé d a n s le r a p p o r t de la Commiss ion" du 9 s e p t e m b r e 1998) 

[La C o m m i s s i o n s i é g e a i t d a n s la c o m p o s i t i o n s u i v a n t e 

M M . J . -C. GEVU, président 

de la deuxième chambre, 

M A . NOWICKI, 

GAUKUR JORI NI )SS( )N, 

A . § . GÔZÛBÛYÙK, 

J . -C. SOYER, 

H . DANEUUS, 

M""' C H . THUNE, 

M M . F. MARTINEZ, 

I. CABRAI. BARRF.TO, 

D . SVÂBV, 

P. LoRENZEN, 

E. BlELIUNAS, 

E .A . AI.KP.MA, 

A. ARABADJIEV, 

e t M"" M . - T . S<:iKiFJ'l'KR,secrétaire 

de la deuxième chambre.] 

1. T r a d u c t i o n ; original angla i s . 

2. L'avis se réfère à des p a r a g r a p h e s an tér i eurs du rapport de la C o m m i s s i o n , dont le t e x t e 

intégral peut ê tre o b t e n u au greffe de la C o u r . 

http://Ai.kp.ma
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A. G r i e f d é c l a r é r e c e v a b l e 

49. La C o m m i s s i o n a r e t e n u le grief des r e q u é r a n t s selon lequel leur 

droi t à la l iber té d ' express ion avai t é té violé du fait du j u g e m e n t 

- conf i rmé en définit ive p a r la C o u r s u p r ê m e - du t r ibuna l munic ipa l 

d 'Os lo a n n u l a n t c e r t a i n e s d é c l a r a t i o n s pub l iques faites p a r eux et leur 

o r d o n n a n t d ' i n d e m n i s e r M. B r a t h o l m . 

B. P o i n t e n l i t i ge 

50. La seule ques t ion à t r a n c h e r est celle de savoir s'il y a eu violat ion 

de l 'ar t icle 10 de la Conven t ion . 

C. Q u a n t à l 'art ic le 1 0 d e la C o n v e n t i o n 

51 . La pa r t i e p e r t i n e n t e en l 'espèce de l 'ar t icle 10 de la Conven t i on est 

ainsi l ibellée : 

« I. TouU' p e r s o n n e a droit à la l iberté d 'express ion . C e droit c o m p r e n d la l iberté 

d'opinion et la l iberté de recevoir ou de c o m m u n i q u e r des in format ions ou des idées 

s a n s qu'il puisse y avoir ingérence d 'autor i tés pub l iques (...) 

2. L 'exerc ice de ces l ibertés c o m p o r t a n t des devoirs et des re sponsab i l i t é s peut ê tre 

s o u m i s à c e r t a i n e s formal i t é s , cond i t i ons , res tr ic t ions ou s a n c t i o n s prévues par la loi, qui 

cons t i tuent d e s m e s u r e s n é c e s s a i r e s , dans une soc ié té d é m o c r a t i q u e , (...) à la protec t ion 

d e la r éputa t ion ou des droi ts d'autrui (...) » 

52. Les r e q u é r a n t s s o u t i e n n e n t q u e leur droi t à la l iber té 

d ' express ion a é té violé en ra ison de l ' issue de la p r o c é d u r e en 

d i f famat ion e n g a g é e pa r M. B r a t h o l m à leur e n c o n t r e . D ' a p r è s la 

j u r i s p r u d e n c e de S t r a s b o u r g re la t ive à l 'ar t icle 10, le d é b a t sur les 

ques t i ons d ' i n t é r ê t publ ic peu t se d é r o u l e r sans en t r ave et peu t m ê m e 

c o m p o r t e r des a t t a q u e s v é h é m e n t e s ou d é p l a i s a n t e s c o n t r e des 

adve r sa i r e s . En q u a l i t é , r e s p e c t i v e m e n t , de p ré s iden t de l 'Associat ion 

des policiers norvég iens et de p rés iden t de la sect ion locale conce rnée 

de celle-ci, les r e q u é r a n t s n 'on t r ien fait d ' a u t r e q u e de dé f end re leurs 

affiliés con t r e des a t t a q u e s de ce type. Aussi au ra ien t - i l s dû j o u i r de la 

m ê m e l iber té d ' express ion q u e leur adve r sa i r e , M. B r a t h o l m , qui avai t 

e n t a m é le déba t c o n c e r n a n t la b r u t a l i t é policière et avai t d o n n é le ton à 

celui-ci. En t a n t q u e figure de p r o u e de b e a u c o u p de discussions 

con t rove r sées , M. B r a t h o l m ne pouvai t ê t r e cons idé ré c o m m e un s imple 

pa r t i cu l i e r d a n s le d é b a t sur la b r u t a l i t é pol icière . 

53 . Les r e q u é r a n t s cons idè ren t q u e la p r é s e n t e espèce s ' a p p a r e n t e à la 

d e u x i è m e affaire Obersch l i ck , où la C o u r avait j u g é q u e la c o n d a m n a t i o n 

pour insul te infligée à u n j o u r n a l i s t e ayant qualif ié un h o m m e pol i t ique 

d'« imbéci le » é ta i t con t r a i r e à l 'ar t icle 10 (Cour eur . D H , a r r ê t 
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Obersch l ick c. Au t r i che (n° 2) du 1 n r ju i l le t 1997', Recueil des arrêts et décisions 

1997-IV). Ils e s t i m e n t que leurs propos à l ' endroi t de M. B r a t h o l m 

cons t i t ua i en t en subs t ance des j u g e m e n t s de va leu r ne pouvan t ê t r e 

p rouvés . Ils n ' ava ien t pas mis en cause l ' h o n n ê t e t é ou l ' in tégr i té d e 

M. B r a t h o l m , ma i s s i m p l e m e n t la c r i t i que injustifiée fo rmulée pa r ce 

d e r n i e r à l ' encon t re de la police. C e t t e c r i t ique injustifiée é ta i t , d ' ap rè s 

eux , le r é s u l t a t de la nég l igence don t M . B r a t h o l m avait fait preuve en 

diffusant des déc l a r a t i ons inexac tes o b t e n u e s a u p r è s de ses 

i n f o r m a t e u r s . Ainsi , nonobs t an t son t i t r e , le livre q u e M. B r a t h o l m et 

M. N o r d h u s ava ien t publié en 1986 n'« i l lus t ra i t » pas des a l léga t ions de 

b r u t a l i t é pol icière , mais consis ta i t en des c o m p t e s r e n d u s d 'a f f i rmat ions 

non é tayées fo rmulées pa r des i n f o r m a t e u r s a n o n y m e s . En ut i l i sant 

l ' express ion « m e n s o n g e s dé l ibérés », le second r e q u é r a n t n 'ava i t pas 

visé M. B r a t h o l m , ma i s les i n f o r m a t e u r s de celui-ci. L ' e n q u ê t e o r d o n n é e 

u l t é r i e u r e m e n t pa r le p r o c u r e u r g é n é r a l et les affaires « b o o m e r a n g » d e 

1988-1992 ava ien t prouvé que p lus i eu r s des i n f o r m a t e u r s en ques t ion 

ava ien t e f fec t ivement m e n t i . De surcro î t , le p r e m i e r r e q u é r a n t avai t mis 

en cause les mot iva t ions de M. B r a t h o l m d a n s u n e in te rv iew publ iée 

en m a r s 1988, c 'es t -à-dire une fois que les r é s u l t a t s de l ' enquê te 

o r d o n n é e p a r le p r o c u r e u r g é n é r a l ava ien t é t é r e n d u s publics et q u e 

M. B r a t h o l m avai t refusé de les a d m e t t r e . Lorsqu ' i l avait par lé des 

« a l l éga t ions fabr iquées » d i r igées con t r e la police d a n s son discours 

p rononcé en 1988 lors de l ' a s semblée a n n u e l l e de l 'Associat ion des 

policiers norvég iens , le p r e m i e r r e q u é r a n t avait visé non pas 

M. B r a t h o l m , mais les i n f o r m a t e u r s de celui-ci. 

54. Les r e q u é r a n t s s o u t i e n n e n t de surcro î t que leurs déc l a ra t ions 

doivent ê t r e rep lacées d a n s leur c o n t e x t e . Le rôle j o u é p a r M. B r a t h o l m 

d a n s le d é b a t n ' é t a i t pas celui d 'un professeur de d ro i t , et l ' in té ressé 

au ra i t d ' a i l l eurs essuyé de sévères c r i t i ques de la pa r t de ses col lègues 

e n s e i g n a n t s p o u r ses a t t a q u e s à l ' empor te -p ièce d i r igées con t re la police. 

Cel les de ses déc l a ra t ions qui ava ien t a m e n é les associa t ions des 

r e q u é r a n t s à e n g a g e r u n e p r o c é d u r e en d i f famat ion con t re lui 

i l lus t re ra ien t son style r h é t o r i q u e et sa t e n d a n c e peu scientif ique à 

p r e n d r e des a l léga t ions pour a r g e n t c o m p t a n t . Ses d iverses déc l a r a t i ons 

s ' ana lyse ra ien t de fait en u n e accusa t ion selon laque l le la police d e 

Be rgen en pa r t i cu l i e r et ses s u p é r i e u r s é t a i e n t coupables d ' a g i s s e m e n t s 

c r imine ls s y s t é m a t i q u e s . Les r e q u é r a n t s se se ra ien t bo rnés , en guise d e 

r ipos te , à r é p o n d r e à des ques t ions posées p a r des j o u r n a l i s t e s et à 

m e t t r e en cause d a n s leurs associa t ions respect ives le t ravai l effectué p a r 

M. B r a t h o l m . U n e l ec tu re de l ' ensemble des a r t ic les de j o u r n a u x 

c o m p o r t a n t les déc l a ra t ions l i t ig ieuses m o n t r e r a i t q u e les r e q u é r a n t s on t 

e s s en t i e l l emen t c h e r c h é à p r o t e s t e r con t re les accusa t ions à l ' empor t e -

pièce de M. B r a t h o l m et à m e t t r e en e x e r g u e le c a r a c t è r e peu fiable des 

sources de l ' i n té ressé . 
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55. Les r e q u é r a n t s s o u t i e n n e n t dès lors que , c o m p t e t enu du c o n t e x t e 

d a n s lequel M. B r a t h o l m avait formulé ses d u r e s a t t a q u e s con t r e la police 

ainsi q u e de la s i tua t ion telle qu 'e l l e se p r é s e n t a i t à l ' époque des 

déc l a r a t i ons inc r iminées , les a l l éga t ions ayant é té déc l a rées nul les et non 

a v e n u e s ne s a u r a i e n t , aux fins de l 'ar t icle 10 de la C o n v e n t i o n , ê t r e 

d i s t i nguées des p ropos au sujet desque l s les t r i b u n a u x i n t e r n e s on t 

abou t i à la conclusion c o n t r a i r e . C o m p t e t enu é g a l e m e n t des i n d e m n i t é s 

q u e les r e q u é r a n t s se sont vu enjo indre de verse r , l ' a t t e in t e à l eur l iber té 

d ' express ion n ' a u r a i t pas é té p r o p o r t i o n n é e au but poursuivi . 

56. Le G o u v e r n e m e n t cons idère q u e l 'ar t ic le 10 n ' a pas é té violé. 

L ' a t t e i n t e i nc r iminée à la l iber té d ' express ion des r e q u é r a n t s é ta i t 

« p révue p a r la loi » et poursu iva i t le bu t l ég i t ime de p r o t é g e r la 

r é p u t a t i o n et les d ro i t s de M. B r a t h o l m . Le G o u v e r n e m e n t concède qu ' i l 

est possible de sou ten i r q u e la s i tua t ion de M. B r a t h o l m n ' é t a i t pas 

t e l l e m e n t d i f férente de celle d 'un h o m m e pol i t ique pu i sque l ' in té ressé 

avai t é t é dés igné pour s iéger d a n s la commiss ion d ' e n q u ê t e g o u v e rn e ­

m e n t a l e et qu ' i l pa r t i c ipa i t f r é q u e m m e n t aux d é b a t s publ ics . Le 

G o u v e r n e m e n t r appe l l e toutefois q u e , selon l 'ar t icle 10, l 'exercice de la 

l iber té d ' express ion c o m p o r t e « des devoirs et des responsab i l i t é s ». Les 

déc l a r a t i ons des r e q u é r a n t s ne se ra i en t pas des j u g e m e n t s de va leu r mais 

des a s se r t ions de n a t u r e factuel le équ iva lan t à des accusa t ions 

d é l i b é r é m e n t fausses , q u e les in té ressés n 'on t d ' a i l l eurs j a m a i s t e n t é de 

p rouver . La pa r t i c ipa t ion active de M . B r a t h o l m d a n s le d é b a t sur la 

b r u t a l i t é pol icière ne pour ra i t jus t i f i e r les a t t a q u e s non é tayées des 

r e q u é r a n t s c o n t r e sa r é p u t a t i o n . Le G o u v e r n e m e n t excipe é g a l e m e n t du 

droi t , q u e puisai t l ' in té ressé d a n s l 'ar t icle 6 § 2 de la Conven t ion , d ' ê t r e 

p r é s u m é innocent j u s q u ' à ce q u e sa culpabi l i té eû t é té l é g a l e m e n t é tab l ie . 

57. Le G o u v e r n e m e n t rappe l le en o u t r e q u e le t r i buna l munic ipa l a 

j u g é é tabl i q u e des cas de recours illégal à la force s ' é ta ien t p rodu i t s au 

sein de la police d e Be rgen . De surcro î t , la r é o u v e r t u r e p a r la C o u r 

s u p r ê m e des sept affaires « b o o m e r a n g » et les a c q u i t t e m e n t s u l t é r i e u r s 

de p e r s o n n e s p r é c é d e m m e n t déc l a rées coupab les de fausses accusa t ions 

con t r e la police r en fo rce ra i en t sa t hè se selon laquel le la c r i t ique 

fo rmulée pa r M. B r a t h o l m à l ' encon t re de la police reposa i t sur u n e base 

solide et les a t t a q u e s po r t ée s p a r les r e q u é r a n t s con t r e l ' h o n n ê t e t é et 

l ' in tégr i té de l ' in té ressé ne r eposa i en t sur r ien de concre t . 

58 . Le G o u v e r n e m e n t sou t ien t de surcroî t q u e les r e q u é r a n t s ont eu 

a m p l e m e n t l 'occasion de c r i t ique r , t a n t au fond q u e du point de vue 

p rocédura l , les ques t i ons re la t ives à l ' a p p a r t e n a n c e de M. B r a t h o l m à la 

commiss ion d ' e n q u ê t e mise en place p a r le g o u v e r n e m e n t et le t ravai l 

accompl i pa r l ' in té ressé en qua l i t é de c h e r c h e u r i n d é p e n d a n t . Au lieu de 

cela, leurs déc l a r a t i ons é t a i en t d i r igées con t re l ' in tégr i té et les 

mot iva t ions pe r sonne l l e s de M. B r a t h o l m ; celui-ci fut accusé de 

m e n s o n g e , d e mot iva t ions d o u t e u s e s , de m a l h o n n ê t e t é et de falsification 
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de d o n n é e s . Ces a l l éga t ions non prouvées ne se r a p p o r t a i e n t pas au déba t 

sur la b r u t a l i t é pol icière en t a n t q u e te l et ne m é r i t a i e n t pas la p ro tec t ion 

accordée pa r l 'ar t icle 10. U n e conclusion co n t r a i r e a n é a n t i r a i t la 

p ro tec t ion de « la r é p u t a t i o n et des d ro i t s d ' a u t r u i » offerte p a r l 'ar t icle 

10 § 2 de la Conven t i on . Des accusa t ions tel les q u e celles p o r t é e s con t re 

M. B r a t h o l m en l 'espèce ne fac i l i te ra ient pas la l iber té d ' express ion mais 

s e ra i en t de n a t u r e à étouffer ou pol luer u n d é b a t m é r i t a n t d 'avoir lieu. De 

plus, m ê m e si les déc l a r a t i ons i nc r iminées deva ien t ê t r e cons idérées 

c o m m e des j u g e m e n t s de va leu r aux fins de l 'ar t icle 10, le G o u v e r n e m e n t 

n ' en e s t ime pas moins qu 'e l les é t a i e n t excessives, dès lors qu ' e l l e s ne 

r eposa ien t sur a u c u n e base factuel le . 

59. En conclusion, le G o u v e r n e m e n t sou t ien t q u e l ' a t t e in t e p o r t é e à la 

l iber té d ' express ion des r e q u é r a n t s n ' é t a i t pas d i s p r o p o r t i o n n é e au but 

poursuivi . La r é p a r a t i o n p o u r d o m m a g e m o r a l accordée à M. B r a t h o l m 

ne r e p r é s e n t e r a i t q u ' u n mois environ d u sa la i re moyen en Norvège . P o u r 

fixer le m o n t a n t des i n d e m n i t é s , les t r i b u n a u x a u r a i e n t t enu c o m p t e du 

fait que les déc l a r a t i ons des r e q u é r a n t s ava ien t é té fo rmulées dans un 

déba t pas s ionné . De surcro î t , l ' a t t e in t e l i t ig ieuse à la l iber té d ' express ion 

des r e q u é r a n t s au ra i t eu lieu dans le c o n t e x t e d 'un déba t long et complexe 

sur la violence pol icière en Norvège . Les o r g a n e s de la C o n v e n t i o n ne 

devra i en t pas s u b s t i t u e r l eur avis à celui e x p r i m é pa r les ju r id i c t ions 

i n t e rnes ap rè s un e x a m e n a t t e n t i f des i n t é r ê t s en conflit. L ' a t t e i n t e 

po r t ée à la l iber té d ' express ion des r e q u é r a n t s n ' a u r a i t pas excédé la 

m a r g e d ' app réc i a t i on de l 'E ta t dé f endeu r . 

60. La C o m m i s s i o n réaf f i rme que , sous réserve du p a r a g r a p h e 2 de 

l 'ar t icle 10 de la C o n v e n t i o n , la l iber té d ' express ion s ' appl ique non 

s e u l e m e n t aux « in fo rma t ions » ou « idées » accueil l ies avec faveur ou 

cons idérées c o m m e inoffensives ou indi f férentes , ma i s auss i p o u r celles 

qui h e u r t e n t , c h o q u e n t ou i n q u i è t e n t . L 'a r t i c le 10 p r o t è g e non s e u l e m e n t 

la s u b s t a n c e des idées et i n fo rma t ions c o m m u n i q u é e s , ma i s é g a l e m e n t la 

forme sous laque l le elles le sont . Q u a n t aux l imi tes de la c r i t ique 

admiss ib le , elles sont plus la rges à l ' égard d 'un h o m m e pol i t ique agissant 

en sa q u a l i t é de p e r s o n n a g e public q u ' à l ' égard d ' un s imple par t icu l ie r . 

L ' h o m m e pol i t ique doit faire p reuve d ' u n e plus g r a n d e to l é r ance , su r tou t 

lorsqu ' i l se livre l u i - m ê m e à des déc l a r a t i ons pub l iques pouvan t p r ê t e r à 

c r i t ique . Il a ce r t e s droi t à voir sa r é p u t a t i o n p r o t é g é e , m ê m e en d e h o r s du 

cadre de sa vie pr ivée , ma i s les impéra t i f s de ce t t e p ro tec t ion doivent ê t re 

mis en ba lance avec les i n t é r ê t s de la l ibre discussion des ques t ions 

pol i t iques , les excep t ions à la l iber té d ' express ion appe l an t une 

i n t e r p r é t a t i o n é t ro i t e (voir, pa r e x e m p l e , C o u r eur . D H , a r r ê t s 

Obersch l i ck c. Au t r i che (n° 1) du 23 m a i 1991, série A n° 204, pp. 25-26, 

§§ 57-59, et Obersch l i ck (n° 2) , p réc i t é , pp . 1274-1275, § 29) . 

61 . La C o m m i s s i o n rappe l le en o u t r e q u ' a u c u n e d is t inc t ion ne peu t 

ê t r e faite e n t r e la discussion pol i t ique et la discussion d ' a u t r e s ques t ions 
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d ' i n t é r ê t publ ic ( C o u r eur . D H , a r r ê t T h o r g e i r T h o r g e i r s o n c. I s lande du 

25 juin 1992, série A n" 239, p . 27, § 64) . Toutefo is , il y a lieu de d i s t i n g u e r 

avec soin e n t r e faits et j u g e m e n t s de va leur . Si la m a t é r i a l i t é des p r e m i e r s 

peu t se p rouver , les seconds ne se p r ê t e n t pas à u n e d é m o n s t r a t i o n de leur 

e x a c t i t u d e (voir, pa r e x e m p l e , C o u r eur . D H , a r r ê t L ingens c. A u t r i c h e du 

ri ju i l le t 1986, sér ie A n° 103, p . 28, § 46) . U n e opin ion de ce type peu t 

c e p e n d a n t se révéler excessive, n o t a m m e n t en l ' absence de t ou t e base 

factuel le (voir, pa r e x e m p l e , l ' a r rê t Obersch l ick (n" 2) p réc i t é , p . 1276, 

§ 33), 

62. L 'adject i f « nécessa i re », au sens de l 'ar t icle 10 § 2 de la 

C o n v e n t i o n , impl ique l 'exis tence d 'un « besoin social i m p é r i e u x », qui 

doit ê t r e é tabl i de m a n i è r e conva incan te . Les E t a t s c o n t r a c t a n t s 

jou i s sen t d ' une c e r t a i n e m a r g e pour j u g e r de l ' exis tence et de l ' é t endue 

de la nécess i té de l ' ingérence , mais ce t t e m a r g e s ' a ccompagne d ' un 

cont rô le e u r o p é e n p o r t a n t à la fois sur la loi et sur les décisions qu i 

l ' app l iquen t , m ê m e q u a n d elles é m a n e n t d 'une ju r id ic t ion i n d é p e n d a n t e 

(voir, p a r e x e m p l e , C o u r eur . D H , a r r ê t P r a g e r et Obersch l ick c. A u t r i ch e 

du 26 avril 1995, série A n° 313, p . 18, § 35 , et a r r ê t W o r m c. A u t r i ch e du 

29 août 1997, Recueil 1997-V, pp. 1550-1551, § 47) . 

63 . La C o m m i s s i o n rappe l le enfin qu 'e l le ne peu t l imi t e r son e x a m e n à 

la décis ion de ju s t i ce i nc r iminée pr ise i so lément mais doit se p e n c h e r sur 

celle-ci au vu de l ' ensemble du doss ier (voir, p a r e x e m p l e , l ' a r rê t 

Obersch l i ck (n" 2) p réc i t é , p . 1275, § 31) . 

64. En l 'espèce, il n 'es t pas c o n t e s t é qu ' i l y ait eu a t t e i n t e au droi t à la 

l iber té d ' express ion des r e q u é r a n t s . Il ne l'est pas d a v a n t a g e que ce t t e 

ingé rence fût p révue p a r la loi. La C o m m i s s i o n n ' aperço i t a u c u n mot i f de 

conclure d i f f é r e m m e n t sur l 'un q u e l c o n q u e de ces d e u x poin ts . Elle a d m e t 

de surcroî t q u e l ' ingérence visait à p r o t é g e r la r é p u t a t i o n et les d ro i t s 

d ' a u t r u i . Aussi la seule ques t ion à e x a m i n e r est-elle de savoir si 

l ' ingérence en cause é ta i t « nécessa i re d a n s u n e société d é m o c r a t i q u e ». 

65. La C o m m i s s i o n soul igne d ' e n t r é e de j e u qu ' i l ne lui a p p a r t i e n t pas 

de d é t e r m i n e r si le droi t norvég ien en m a t i è r e de d i f famat ion est ou non, 

en t a n t q u e tel , c o m p a t i b l e avec l 'ar t icle 10 de la Conven t ion . Elle doit 

l imi te r son e x a m e n aux faits de la p r é s e n t e espèce , où l ' a t t e in t e po r t ée à 

la l iber té d ' express ion des r e q u é r a n t s a pris la forme d ' un j u g e m e n t 

d é c l a r a n t nul les et n o n avenues ce r t a ines de leurs a l léga t ions et les 

c o n d a m n a n t de surcro î t à verser u n e i n d e m n i t é à la p a r t i e lésée . 

66. La C o m m i s s i o n relève d ' e m b l é e que les déc l a r a t i ons a n n u l é e s 

é t a i en t p a r u e s d a n s des j o u r n a u x r é g i o n a u x qu i suivaient le déba t 

q u ' a v a i e n t p rovoqué en pa r t i cu l i e r les publ ica t ions de M. N o r d h u s , 

M. Vogt et M. B r a t h o l m au sujet de la b r u t a l i t é pol icière d a n s le s ec t eu r 

de Bergen . Il s 'agissai t là d ' une ques t ion d ' un in t é rê t public cons idérab le . 

Les déc l a r a t i ons d u second r e q u é r a n t fa isaient p a r t i e d 'une in terv iew qu ' i l 

avait d o n n é e en sa qua l i t é de p rés iden t de la sec t ion locale de l 'Association 
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des policiers norvég iens peu ap rè s la publ ica t ion du livre de M . B r a t h o l m 

in t i tu lé « La b r u t a l i t é policière », au p r i n t e m p s 1986. D a n s ce t t e 

in terv iew, le second r e q u é r a n t n ' exc lua i t pas la possibi l i té q u e ce r t a in s 

policiers eussen t i l l éga l emen t fait usage de la force. Toute fo i s , d a n s les 

déc l a r a t i ons inc r iminées , il m e t t a i t e s s en t i e l l emen t en cause les 

mot iva t ions sous- jacentes aux a l léga t ions de b r u t a l i t é policière qui 

figuraient dans « La b r u t a l i t é pol icière » et le fait q u e celles-ci 

é m a n a i e n t de sources a n o n y m e s . Auss i les accusa t ions deva ien t elles, 

d ' a p r è s lui, ê t r e cons idé rées c o m m e « m e n s o n g è r e s » j u s q u ' à p reuve du 

c o n t r a i r e . 

67. Les a u t r e s déc l a r a t i ons i nc r iminées ont é té fai tes à u n e époque où 

l ' e n q u ê t e o r d o n n é e p a r le p r o c u r e u r g é n é r a l au sujet des accusa t ions avait 

débouché sur l ' inculpat ion d 'un seul et u n i q u e policier, à la su i t e de quoi 

M. B r a t h o l m avait o u v e r t e m e n t c r i t iqué ladi te e n q u ê t e d a n s la revue 

j u r i d i q u e Lov og Rett au d é b u t de 1988. De surc ro î t , a p r è s l ' in terview 

d o n n é e pa r le second r e q u é r a n t en 1986, M. B r a t h o l m avai t publ ié deux 

a u t r e s livres sur le sujet de la b r u t a l i t é policière à Be rgen . D a n s son 

ouvrage « I l lus t r a t ion de la b r u t a l i t é policière et d ' a u t r e s abus d a n s les 

forces de police de B e r g e n », il avai t a l légué que « le h a r c è l e m e n t et la 

pe r sécu t i on » dont ava ien t é té v ic t imes M . N o r d h u s et M. Vogt avaient 

é té o r c h e s t r é s p a r ce r t a in s fonc t ionna i res « hau t p lacés » de la police de 

Be rgen , qui s ' é ta ien t r e n d u s coupab les d'« abus ». De surcroî t , 

M. B r a t h o l m avait aff irmé q u e « divers types d ' inf ract ions » ava ien t eu 

lieu au sein de ce service de police. 

68. In te rv iewé d a n s Annonseavisen en m a r s 1988 en sa q u a l i t é de 

p ré s iden t de l 'Associat ion des policiers norvégiens , le p r e m i e r r e q u é r a n t 

avait livré ses c o m m e n t a i r e s sur la c r i t ique fo rmulée p a r M. B r a t h o l m à 

l ' encon t re de l ' e n q u ê t e o r d o n n é e p a r le p r o c u r e u r géné ra l , et sur le fait 

q u e l ' in té ressé avai t d e m a n d é la cons t i t u t i on d ' u n e nouvel le commiss ion 

d ' e n q u ê t e . Il fit é g a l e m e n t p a r t de l ' in ten t ion de l 'Associat ion des policiers 

norvég iens d ' e n g a g e r u n e p r o c é d u r e en d i f famat ion c o n t r e M. B r a t h o l m . 

P a r a i l leurs , d a n s la p r e m i è r e déc l a r a t i on i nc r iminée , qu i faisait p a r t i e de 

la m ê m e in terv iew, il m e t t a i t en cause les mot iva t ions sous- jacentes aux 

a t t a q u e s de M. B r a t h o l m et d'« a u t r e s ». Enfin, d a n s l 'al locution 

p rononcée pa r lui lors de l ' a s semblée annue l l e de l 'Association des 

policiers norvégiens en j u i n 1988, il s 'éleva, sans c i ter n o m m é m e n t 

M. B r a t h o l m , con t r e ce qu ' i l qual i f ia i t d ' a l l éga t ions « fabr iquées » de 

b r u t a l i t é pol icière r é s u l t a n t d ' inves t iga t ions pr ivées . Il déc l a r a de reche f 

q u e l 'associat ion avait l ' i n ten t ion d ' e n g a g e r u n e p r o c é d u r e en 

d i f famat ion con t re M. B r a t h o l m . Peu a p r è s , les associa t ions r e p r é s e n t é e s 

p a r les r e q u é r a n t s i n t e n t è r e n t e f fec t ivement pare i l le p r o c é d u r e . 

69. Le G o u v e r n e m e n t r econna î t q u e la s i tua t ion de M. B r a t h o l m 

n ' é t a i t sans d o u t e pas t rès d i f férente de celle d ' un h o m m e pol i t ique , eu 

éga rd à ses fonctions d ' e x p e r t g o u v e r n e m e n t a l c h a r g é de vérifier 
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l ' exac t i tude des conclusions publ iées pa r M. N o r d h u s et M. Vogt au d é b u t 

des a n n é e s 80 et à sa pa r t i c ipa t ion f r é q u e n t e aux d é b a t s publ ics . La 

C o m m i s s i o n p a r t a g e c e t t e ana lyse . En c o n s é q u e n c e , M. B r a t h o l m devai t 

faire p reuve d 'un plus g r a n d d e g r é de t o l é r ance , c o m p t e t enu n o t a m m e n t 

des t e r m e s choisis p a r lui, l esquels é t a i en t suscept ib les de soulever 

l ' ind ignat ion , n o t a m m e n t au sein de la police. Alors q u e M. B r a t h o l m 

avai t lui auss i le dro i t de voir sa r é p u t a t i o n p r o t é g é e m ê m e s'il n 'ag issa i t 

pas , à p r o p r e m e n t p a r l e r , en q u a l i t é de s imple pa r t i cu l i e r , les ex igences de 

ce t t e p ro tec t ion doivent ê t r e mises en ba l ance avec les i n t é r ê t s des 

r e q u é r a n t s t a n t en leur qua l i t é de policiers q u ' e n leur qua l i t é de 

r e p r é s e n t a n t s de leurs col lègues . A cet éga rd , la C o m m i s s i o n soul igne 

q u ' e n ver tu de l 'ar t ic le 6 § 2 de la Conven t i on les r e q u é r a n t s et leurs 

affiliés ava ien t , au m ê m e t i t re que n ' i m p o r t e qui , le dro i t d ' ê t r e 

p r é s u m é s innocen t s j u s q u ' à ce que leur culpabi l i té eût é té l é g a l e m e n t 

é tab l ie . 

70. La Commis s ion cons idère qu ' i l y a un d é n o m i n a t e u r c o m m u n à 

l ' ensemble des déc l a ra t ions inc r iminées : t ou t e s é t a i e n t des r éponses , 

faites p a r des r e p r é s e n t a n t s élus des policiers , à des accusa t ions sé r ieuses 

e t r é p é t é e s , fo rmulées en pa r t i cu l i e r pa r M. B r a t h o l m , et a u x t e r m e s 

desque l l e s les policiers de Be rgen ava ien t c o m m i s , sur une g r a n d e 

échel le , des infract ions péna les . C o n t r a i r e m e n t à ce que sou t i en t le 

G o u v e r n e m e n t , les déc l a r a t i ons des r e q u é r a n t s se r a p p o r t a i e n t 

d i r e c t e m e n t au d é b a t re la t i f aux a l léga t ions de b r u t a l i t é policière à 

Be rgen . Elles n ' exc lua i en t pas e n t i è r e m e n t q u ' e n c e r t a i n e s occasions des 

policiers eussen t pu faire un usage illégal de la force, ma i s con t e s t a i en t 

pour l 'essent ie l les a l l éga t ions formulées pa r les i n f o r m a t e u r s - au 

d é p a r t a n o n y m e s - de M . B r a t h o l m selon lesquel les les b r u t a l i t é s é t a i e n t 

m o n n a i e c o u r a n t e . Ainsi donc , le but pr inc ipa l poursuivi pa r les 

r e q u é r a n t s d a n s l eu r s d é c l a r a t i o n s ne p a r a î t pas avoir é té de m e t t r e en 

cause la qua l i t é du t ravai l de r e c h e r c h e de M. B r a t h o l m ni ses 

mot iva t ions pe r sonne l l es , mais de dé fendre la police con t r e des 

accusa t ions t rès graves é m a n a n t de d iverses sources . 

71. Si les déc l a r a t i ons inc r iminées é t a i e n t a s s u r é m e n t po l émiques , la 

C o m m i s s i o n ne peu t e s t i m e r qu 'e l les c o n s t i t u a i e n t u n e a t t a q u e g r a t u i t e 

d i r igée con t r e M. B r a t h o l m . P a r e x e m p l e , il y a lieu de cons idé re r q u ' e n 

m e t t a n t en cause la vé rac i t é des in fo rma t ions é m a n a n t des sources 

a n o n y m e s de M. B r a t h o l m , les r e q u é r a n t s ont e x p r i m é leurs dou te s à la 

fois q u a n t aux mot iva t ions des sources en ques t ion et q u a n t à la 

mé thodo log ie ayan t p rés idé aux t r a v a u x de M. B r a t h o l m . U n e fois que 

les sources ava ien t é t é révé lées et q u e l ' e n q u ê t e m e n é e u l t é r i e u r e m e n t 

n 'ava i t g u è r e (voire a u c u n e m e n t ) é tayé les a l l éga t ions de b r u t a l i t é 

pol icière , les r e q u é r a n t s ont c o m m e n c é à m e t t r e en cause les mot iva t ions 

de M. B r a t h o l m de m a n i è r e plus a p p u y é e , celui-ci ayan t con t e s t é les 

r é su l t a t s de l ' e n q u ê t e et ayan t con t i nué de publ ie r des accusa t ions qui en 
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p r e n a i e n t le con t re -p ied . D a n s ces condi t ions , les r e q u é r a n t s on t fourni 

u n e expl ica t ion ob jec t ivement c o m p r é h e n s i b l e pour les t e r m e s choisis 

p a r eux dans les déc l a r a t i ons l i t ig ieuses , qu i , de surcro î t , ne se p r ê t a i e n t 

g u è r e à la d é m o n s t r a t i o n de leur exac t i t ude . En tout é t a t de cause , ces 

déc l a ra t ions ne s a u r a i e n t guè re ê t r e cons idérées c o m m e ayan t é té 

fo rmulées de mauva i s e foi, c o m p t e t e n u de l ' époque et du c o n t e x t e d a n s 

lesquels elles sont i n t e r v e n u e s , y compr i s le fait q u e les associa t ions 

r e p r é s e n t é e s p a r les r e q u é r a n t s s ' a p p r ê t a i e n t à i n t e n t e r une ac t ion en 

d i f famat ion con t r e M. B r a t h o l m . L 'opinion des r e q u é r a n t s au sujet de 

M. B r a t h o l m , telle qu ' e l l e ressor t des déc l a r a t i ons l i t igieuses , ne saura i t 

en conséquence ê t r e cons idé rée c o m m e t o t a l e m e n t d é r a i s o n n a b l e . 

72. La C o m m i s s i o n ne peu t e s t i m e r q u e l ' a c q u i t t e m e n t r écen t de sept 

des i n f o r m a t e u r s c o n d a m n é s d a n s les affaires « b o o m e r a n g » r evê te une 

q u e l c o n q u e p e r t i n e n c e p o u r la p r é s e n t e espèce . L' issue finale de ces 

affaires ne pouvai t ê t r e p révue p a r les j u r id i c t ions i n t e r n e s qu i se 

p e n c h è r e n t sur les déc l a r a t i ons des r e q u é r a n t s . En tou t é t a t de cause , la 

p r o c é d u r e q u e M. B r a t h o l m e n g a g e a à l ' encon t re de ces d e r n i e r s ne 

t e n d a i t pas à é tab l i r si ses a l léga t ions é t a i en t fondées sur des faits mais 

si, eu é g a r d aux c i rcons tances de l ' espèce , les r e q u é r a n t s é t a i en t fondés à 

s ' e x p r i m e r c o m m e ils l 'avaient fait. 

73. C o m p t e t e n u de l ' ensemble des c i rcons tances , et en pa r t i cu l i e r du 

ton du déba t qu i avai t é té ouver t , n o t a m m e n t , pa r M. B r a t h o l m l u i - m ê m e , 

la C o m m i s s i o n ne peu t cons idé re r q u e les déc la ra t ions des r e q u é r a n t s 

r evê t a i en t u n c a r a c t è r e tel que la r é p u t a t i o n et les d ro i t s de M. B r a t h o l m 

ava ien t besoin d ' ê t r e p ro t égés de la m a n i è r e choisie pa r les j u r id i c t ions 

i n t e r n e s . 

74. C o m p t e t enu de ce qu i p r é c è d e et nonobs t an t la m a r g e 

d ' app réc i a t i on dont les a u t o r i t é s na t i ona l e s j ou i s sen t en la m a t i è r e , la 

C o m m i s s i o n e s t ime q u e les motifs ayan t jus t i f ié l ' a t t e in t e l i t igieuse à la 

l iber té d ' express ion des r e q u é r a n t s n ' é t a i e n t pas su f f i s amment forts pour 

q u e l 'on puisse cons idé re r que l ' ingérence é ta i t p r o p o r t i o n n é e au bu t 

l ég i t ime poursuivi . Elle j u g e en conséquence que la nécess i té de ce t t e 

i ngé rence n ' a pas é t é é tabl ie de m a n i è r e conva incan t e . 

Conclusion 

75. La C o m m i s s i o n conclut , à l ' u n a n i m i t é , qu ' i l y a eu en l 'espèce 

violat ion de l 'ar t icle 10 de la Conven t i on . 

M.-T. SCHOEPFER 

Sec ré t a i r e 

de la d e u x i è m e c h a m b r e 

J . - C . GEUS 

P ré s iden t 
de la d e u x i è m e c h a m b r e 
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S U M M A R Y ' 

Temporary exclusion order imposed on a foreign national after long period 
of residence 

Article 8 

Private life - Family life - Temporary exclusion order imposed on a foreign national after long 
period of residence - Interference - Right to regulate the entry, stay and expulsion of foreign 
nationals - Conviction for drug trafficking - Prevention of crime - Prevention of disorder -
Protection of health — Necessary in a democratic society — Proportionality — Seriousness of the 
offences - Links with the country oj origin 

Article 35 § 1 

Six-month time-limit - Failure to notify the applicant or his representative of thefinal decision 
-Difficulty in obtaining information from overseas 

* 
* * 

The applicant, an Algerian national, entered France in 1967 at the age of two and 
had lived there ever since, as had all the members of his family. His brothers and 
sisters were all French nationals. He did the whole of his schooling in France and 
subsequently had various jobs there. Between January 1984 and December 1985 he 
performed his military service in Algeria. In 1990 in the course of an investigation 
into drug trafficking, the applicant was arrested and charged. He was convicted by 
a criminal court of drug trafficking and sentenced to fifteen months' 
imprisonment; an order was made excluding him from French territory for ten 
years. On an appeal by the applicant the court of appeal increased the term of 
imprisonment to three years and upheld the exclusion order. The applicant's 
appeal was dismissed by the Court of Cassation in September 1993. Meanwhile, 
in 1992 the applicant began a relationship with a French national, Miss I. While 
still in prison, the applicant applied to the court of appeal for rescission of the 
exclusion order. In May 1994, at the end of his sentence, the applicant was 
deported to Algeria. In June 1994 the court of appeal dismissed his application. 
The applicant lodged an appeal on points of law through his counsel. In 
December 1995 the Court of Cassation dismissed the appeal, but the judgment 
was not served on the applicant and his representative says that he did not 
receive a copy until September 1996. 

Held 
(1) The Government's preliminary objection (six-month time-limit): the 
Government had not denied that the judgment of the Court of Cassation of 

1. This summary by the Registry docs not bind the Court. 
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December 1995 had not been served on the applicant, but maintained that if the 
applicant had only become aware of the judgment belatedly, it had been through 
his own lack of diligence. The Court observed, however, that when the judgment of 
the Court of Cassation was delivered, the applicant had been in an unstable 
situation in Algeria that had made it difficult for him to obtain information about 
the outcome of his appeal. In addition, the decision had not been served on the 
applicant's counsel either, despite the fact that he had lodged the notice of appeal 
on points of law on the applicant's behalf, and the Court of Cassation registry had 
his address. The applicant's affirmation that he had only become aware of the 
judgment in question in September 1996 thus appeared credible. Consequently, 
the Government's preliminary objection had to be dismissed. 
(2) Article 8: There was no doubt that the ten-year exclusion order imposed on 
the applicant amounted to an interference with his right to respect for his private 
and family life. That measure, which was in accordance with the law, was aimed at 
preventing crime, protecting health and preventing disorder. As regards the 
necessity for the measure, the applicant was single and had no children, and had 
not shown that he had close ties with his family living in France. His relationship 
with Miss I. had begun after the exclusion order had been imposed, such that he 
must have been aware of the precariousness of his position. Even though his main 
family and social ties were in France, the applicant had preserved ties, going 
beyond mere nationality, with his native country: he had never suggested that he 
could not speak Arabic, had performed his military service in Algeria and been 
there on holiday several times. He had never evinced a desire to become French 
when he had been entitled to do so. In addition, he had been convicted of drug 
trafficking, an offence that indisputably constituted a serious breach of public 
order and undermined the protection of the health of others. Thus, the ten-year 
exclusion order was not disproportionate to the legitimate aims pursued. 
Conclusion: no violation (five votes to two). 
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I n t h e c a s e o f B a g h l i v. F r a n c e , 
T h e E u r o p e a n C o u r t of H u m a n Rights (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r L . LOUCAIDES, President, 
M r J . -P . COSTA, 

M r P. K.ÜRIS, 
M r s F. TULKENS, 
M r s H.S . GRJEVE, 
M r K . TRAJA, 
M r M. UGREKHELIDZE.jWgM, 

a n d M r s S. DOLLE, Section Registrar, 
H a v i n g de l i be r a t ed in p r iva te on 5 O c t o b e r a n d 16 N o v e m b e r 1999, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t by the E u r o p e a n Commis s ion of 
H u m a n Righ t s (" the C o m m i s s i o n " ) a n d by the F r e n c h G o v e r n m e n t (" the 
G o v e r n m e n t " ) on 2 N o v e m b e r 1998 a n d 5 J a n u a r y 1999 respect ively, 
wi th in the t h r e e - m o n t h per iod laid down by fo rmer Art ic les 32 § 1 and 47 
of t he Conven t i on for the P ro t ec t i on of H u m a n R i g h t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) . It o r ig ina t ed in an app l ica t ion (no. 34374/ 
97) aga ins t the F r e n c h Republ ic lodged wi th the C o m m i s s i o n u n d e r 
fo rmer Art ic le 25 by an Alge r i an na t iona l , M r M o h a m e d Baghl i ("the 
a p p l i c a n t " ) , on 26 D e c e m b e r 1996. 

T h e C o m m i s s i o n ' s r e q u e s t re fe r red to fo rmer Art ic les 44 a n d 48 and to 
the dec l a r a t i on w h e r e b y F r a n c e recognised the compulsory ju r i sd ic t ion of 
t he C o u r t ( former Ar t ic le 46) ; t he G o v e r n m e n t ' s app l ica t ion re fe r red to 
fo rmer Art ic les 47 and 48. T h e object of t h e r e q u e s t and of t he appl ica t ion 
was to ob ta in a decis ion as to w h e t h e r the facts of the case disclosed a 
b r e a c h by the r e s p o n d e n t S t a t e of its obl iga t ions u n d e r Art ic le 8 of the 
Conven t ion . 

2. Fol lowing the e n t r y in to force of Protocol No . 11 on 1 N o v e m b e r 
1998 and in accordance wi th the provisions of Art ic le 5 § 4 t h e r e o f r ead 
in conjunct ion wi th Ru les 100 § 1 a n d 24 § 6 of t he Rules of C o u r t ' , a 
pane l of the G r a n d C h a m b e r dec ided on 14 J a n u a r y 1999 t h a t the case 
would be e x a m i n e d by a C h a m b e r c o n s t i t u t e d wi th in one of the Sect ions 
of the C o u r t . 

3. In acco rdance wi th Rule 52 § 1, the P re s iden t of t he C o u r t , 
M r L . W i l d h a b e r , t h e n ass igned the case to t h e T h i r d Sect ion. 

1. Note by the Registry. T h e R u l e s of Court c a m e in to force on 1 N o v e m b e r 1998. 
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4. T h e C h a m b e r c o n s t i t u t e d wi th in tha t Sect ion inc luded ex officio 
M r J . -P . Cos t a , the j u d g e e lec ted in respec t of F r a n c e (Article 27 § 2 of 
t he Conven t i on and Rule 26 § 1 (a ) ) , and Sir Nicolas Bra t za , P r e s i d e n t of 
t he Sect ion (Rule 26 § 1 (a) ) . T h e o t h e r m e m b e r s d e s i g n a t e d by the l a t t e r 
to comple t e the C h a m b e r were M r L. Louca ides , M r W. F u h r m a n n , 
M r K. J u n g w i e r t , M r s H.S . Greve and M r K. T r a j a (Rule 26 § 1 (b)) . 
S u b s e q u e n t l y Sir Nicolas B r a t z a , M r F u h r m a n n and M r J u n g w i e r t , who 
were unab le to t a k e p a r t in the fu r the r cons ide ra t ion of t he case , w e r e 
rep laced by M r Louca ides , as P re s iden t , a n d M r P. Kur i s , M r s F. T u l k e n s 
a n d M r M. Ugrekhe l i dze , s u b s t i t u t e j u d g e s . 

5. O n 4 May 1999 the C h a m b e r decided, in accordance wi th Rule 59 
§ 2, to hold a h e a r i n g in t he case , as r e q u e s t e d by the Gove rn ­
m e n t . 

6. T h e h e a r i n g took place in public in the H u m a n Righ t s Bui ld ing, 
S t r a s b o u r g , on 5 O c t o b e r 1999. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r D. DOUVENEAU, D e p u t y Sec re t a ry of Fore ign Affairs, Agent, 
M r B. DALLES, magistrat, C r i m i n a l Cases a n d 

P a r d o n s D e p a r t m e n t , Min i s t ry of J u s t i c e , Counsel; 

(b) for the applicant 
M r J . DEBRAY, of the Lyons Bar , Counsel. 

T h e C o u r t h e a r d add re s se s by t h e m a n d t h e i r answers to t he ques t ions 
of M r s G r e v e , one of the j u d g e s . 

7. V a r i o u s d o c u m e n t s were vo lunta r i ly p roduced by the app l i can t . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e app l i can t , an Alge r i an na t i ona l , was bo rn in 1964 in Alger ia and 
lives a t T l e m c e n (Alger ia) . 

9. H e e n t e r e d F r a n c e in 1967 a t t he age of two. H e has lived t h e r e ever 
s ince, as have all t he m e m b e r s of his family. H e has seven b r o t h e r s and 
s i s te rs , all F r e n c h na t iona l s . H e did t he whole of his school ing in F r a n c e 
w h e r e he ob t a ined a profess ional d ip loma (certificat d'aptitudeprofessionnelle) 
as a f i t ter in 1982. B e t w e e n 1982 and 1992 he did var ious j obs and 
a t t e n d e d a n u m b e r of profess ional t r a i n i n g courses . In 1987 he m e t a 
F r e n c h na t i ona l , Miss L., wi th w h o m he had a s t eady r e l a t ionsh ip . 
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10. B e t w e e n J a n u a r y 1984 and D e c e m b e r 1985 the appl ican t 
p e r f o r m e d his mi l i t a ry service in Alger ia . 

1 1. In Ju ly 1990 g e n d a r m e s from the Belley inves t iga t ion s q u a d were 
informed of the pl ight of an 1 1-year-old girl whose f a the r had j u s t died of 
Aids a n d whose m o t h e r , Mrs C , was also suffering from the s a m e d isease , 
t a k i n g d rugs and keep ing c o m p a n y wi th several add ic t s . After an 
inves t iga t ion had been o p e n e d on a compla in t aga ins t a pe r son or persons 
unknown for d rug - r e l a t ed offences, the g e n d a r m e r i e d iscovered in t he 
course of the i r inqui r ies in t he a u t u m n of 1990 a drug- t raf f icking 
syndica te in which m o r e t h a n t w e n t y people w e r e impl i ca ted to differing 
d e g r e e s . T h e appl ican t was a r r e s t e d and cha rged in the course of t ha t 
inves t iga t ion . H e was accused by a n u m b e r of co-defendan t s of be ing a 
d e a l e r in d r u g s . It was es tab l i shed in t he inqu i ry t h a t he h a d been 
cohab i t ing wi th M r s C. since Ju ly . H e had been supply ing he r wi th hash ish 
a n d hero in and t o g e t h e r they had e n g a g e d in illegal t r a d e in he ro in . 

12. O n 10 S e p t e m b e r 1991 the Belley C r i m i n a l C o u r t convicted the 
appl icant of d r u g traff icking, s e n t e n c e d him to fifteen m o n t h s ' 
i m p r i s o n m e n t , twelve of which were s u s p e n d e d , a n d m a d e an o rde r 
exc lud ing h im from French t e r r i t o ry for a per iod of t en yea r s . 

13. T h e appl ican t appea l ed . O n 23 J a n u a r y 1992 the Lyons C o u r t of 
Appeal inc reased the t e r m of i m p r i s o n m e n t to t h r e e years , two 
suspended , and uphe ld the exclusion o rde r . 

14. In its j u d g m e n t , t he C o u r t t he Appea l s t a t ed , inter alia: 

" M o h a m e d Baghl i , w h o b e c a m e R.C.'s c o m p a n i o n in the s u m m e r of 1990, 

a c k n o w l e d g e s that he has t a k e n hash i sh for m a n y years and b e g a n tak ing heroin in 

J u n e 1990. 

H e a d m i t s that b e t w e e n the end of J u n e and the end of J u l y he m a d e two trips a w e e k 

to Lyons to obta in d r u g s from one A., ... w h o suppl i ed h im wi th the drugs , in part icular , 

one g r a m or half a g r a m d o s e s of hero in for 1,600 French Francs (FRF) or FRF 800 . 

H e shared the drugs wi th his c o m p a n i o n ... but a l so sold a part ... 

U l t i m a t e l y the heroin-traff icking offence of which Baghl i s t a n d s a c c u s e d , which the 

inves t iga t ing judge's inves t iga t ions fully e s tab l i sh , c o n c e r n e d about ten g r a m s of heroin , 

s o m e b e i n g for his own and his c o m p a n i o n ' s use and s o m e b e i n g sold on to finance 

further purchases after b e i n g a d u l t e r a t e d in a way that m a d e it part icular ly hazardous 

for the buyers ' hea l th ..." 

15. T h e appl ican t lodged an appea l on po in t s of law, which was 
d i smissed by the C o u r t of C a s s a t i o n on 6 S e p t e m b e r 1993. 

16. M r s C . died in O c t o b e r 1992. 
17. In D e c e m b e r 1992 the app l ican t began a r e l a t i onsh ip wi th Miss I., 

a F r e n c h na t i ona l , w h o m he had known for several yea r s . 
18. After serv ing his s e n t e n c e , t he appl ican t was d e p o r t e d to Alger ia 

on 14 May 1994, w h e r e he would a p p e a r still to be a t t he d a t e of this 
j u d g m e n t . 
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19. O n 11 J a n u a r y 1994, whi le still in Vi l le f ranche-sur -Saone Pr ison , 
the app l ican t appl ied to t he Lyons C o u r t of Appea l for rescission of t h e 
exclusion o rde r . H e rel ied on Art ic le 8 of the Conven t i on . 

20. In a j u d g m e n t de l ivered on 30 J u n e 1994, t he C o u r t of A p p e a l 
d i smissed his appl ica t ion . T h e app l i can t lodged an appea l on po in t s of 
law t h r o u g h his counsel aga ins t t h a t decision relying, inter alia, on 
Art ic le 8 of t he Conven t ion . 

2 1 . O n 19 D e c e m b e r 1995 the C o u r t of C a s s a t i o n d i smissed the 
a p p e a l , hold ing: 

"... a f ter n o t i n g that Mohamec l Baghii had b e e n convic ted for his part in a hero in-

trafneking synd ica te , the Cotirl of A p p e a l said that whi le it was true that his family 

lived in France and most of its m e m b e r s were French n a t i o n a l s , he had not lost all 

contact w i th Alger ia , hav ing of ten spent h is hol idays t h e r e and d o n e mi l i tary service 

there in 1984 and 1985. T h e m e r e fact that he w a s p l a n n i n g to set up h o m e w i th a 

French w o m a n w a s not dec is ive as , at the mater ia l t i m e , he w a s l iv ing wi th a n o t h e r 

w o m a n w h o m he had involved in his d r u g trafficking, 

T h e Court of A p p e a l c o n c l u d e d from that that the exc lus ion order had not 

d i sproport ionate ly interfered wi th the right to family life g u a r a n t e e d by Art ic le 8 of 

the C o n v e n t i o n ... 

It added that a l t h o u g h Art ic le 14 o f that C o n v e n t i o n prohib i ted any d i scr iminat ion on 

grounds of nat ional or ig in , paragraph 3 of Art ic le 2 of Protocol N o . 4, a n addi t iona l 

protocol , a l lowed a l i ens to be d e n i e d access to the territory if the m e a s u r e w a s 

neces sary in the in teres t s of nat ional secur i ty or publ ic safety , for the m a i n t e n a n c e of 

ordft public, and for the prevent ion of cr ime; that paragraph appl ied in the instant c a s e , 

w h i c h c o n c e r n e d traff icking in narcot ics , part icular ly hero in ..." 

22. T h a t j u d g m e n t was not served on t he app l i can t . His r e p r e s e n t a t i v e 
says tha t he ( the r ep re sen t a t i ve ) received a copy of the j u d g m e n t in 
S e p t e m b e r 1996. 

II. RELEVANT D O M E S T I C LAW 

23. Art ic le L. 630-1 , s u b - p a r a g r a p h 1, of t he Publ ic H e a l t h C o d e , as 
worded a t t he m a t e r i a l t ime , provided: 

"Without prejudice to the appl ica t ion of Art ic les 23 et seq . of O r d i n a n c e no. 45-2658 

of 2 N o v e m b e r 1945, the cour t s m a y m a k e an order e x c l u d i n g an a l ien conv ic ted o f an 

of fence under Art ic l e s L. 626, L. 627-2, L. 628, L. 628-4 or L. 630 from F r e n c h terri tory 

lor b e t w e e n two and five years . T h e y m a y m a k e an order p e r m a n e n t l y e x c l u d i n g an a l ien 

convic ted of an of fence under Art ic le L. 627. 

A n exc lus ion order shall a u t o m a t i c a l l y enta i l d e p o r t a t i o n of the convic ted person at 

the e n d o f h i s s e n t e n c e ..." 

24. F o r m e r Ar t ic le L. 627 of t he Publ ic H e a l t h C o d e provided: 

"Anyone w h o shall have c o n t r a v e n e d the provis ions of the pub l i c -admin i s t ra t ion 

r e g u l a t i o n s laid d o w n in the preced ing Art ic le c o n c e r n i n g toxic p lants or s u b s t a n c e s 

c lass i f ied under the r e g u l a t i o n s as narcot ics shall be l iable on convict ion to b e t w e e n 
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two and ten years ' i m p r i s o n m e n t and a fine of b e t w e e n FRF 5 ,000 and FRF 50 ,000 ,000 , 

or o n e only of those pena l t i e s . T h e s e n t e n c e for o f fences of i m p o r t i n g , producing , 

m a n u f a c t u r i n g or unlawful ly e x p o r t i n g the said s u b s t a n c e s or p lants shal l be b e t w e e n 

ten and twenty years ' i m p r i s o n m e n t ... 

P e n a l t i e s for a t t e m p t s to c o m m i t any o f the of fences referred to in the preced ing 

paragraph shall be the same as for the substant ive offence. A like rule shall apply to 

cr iminal assoc ia t ion or conspiracy to c o m m i t such of fences ... 

T h e fo l lowing p e r s o n s a l so shall be l iable to i m p r i s o n m e n t o f b e t w e e n two and ten 

years and a fine of b e t w e e n FRF 5,000 and FRF 5 0 , 0 0 0 , 0 0 0 , or to one only of those 

pena l t i e s : 

(1) A n y o n e w h o shall have fac i l i tated the use by a n o t h e r of the said s u b s t a n c e s or 

p lants by procur ing p r e m i s e s or by any o t h e r m e a n s , and w h e t h e r or not for 

cons iderat ion ... 

W h e r e the person w h o s e use of the said s u b s t a n c e s has b e e n fac i l i tated is a minor 

under 21 ... the t e r m of i m p r i s o n m e n t shall be b e t w e e n five and t e n years ..." 

25. Art ic le 55-1 of the C r i m i n a l Code provides: 

"... anyone w h o shall have incurred a disabi l i ty ... as an a u t o m a t i c c o n s e q u e n c e of a 

cr iminal convict ion or on w h o m such disabi l i ty ... has b e e n i m p o s e d by the conv ic t ing 

court in its j u d g m e n t ... m a y request the court w h i c h conv ic ted h im ... to rescind the 

disabi l i ty in w h o l e or in part , or to vary its durat ion ." 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

26. M r Baghl i app l ied to the C o m m i s s i o n on 26 D e c e m b e r 1996. H e 
al leged t h a t the exclusion o r d e r imposed on h im viola ted his r ight to 
respec t for his p r iva te a n d family life g u a r a n t e e d by Ar t ic le 8 of t he 
Conven t ion . 

27. O n 4 M a r c h 1998 the C o m m i s s i o n dec la red t he appl ica t ion 
(no. 34374/97) admiss ib le . In its r epo r t of 9 S e p t e m b e r 1998 ( former 
Art ic le 31 of t he C o n v e n t i o n ) , it expressed the opinion (by eleven votes to 
t h r e e ) t h a t t h e r e had been a violat ion of Art ic le 8 . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

28. In his m e m o r i a l , M r Baghl i invited the C o u r t to hold tha t t he 
r e s p o n d e n t S t a t e had vio la ted Ar t ic le 8 of the C o n v e n t i o n , to award him 
c o m p e n s a t i o n u n d e r Ar t ic le 41 for p e c u n i a r y and non-pecun ia ry d a m a g e 
a n d to o rde r r e i m b u r s e m e n t of his costs and expenses . 

T h e G o v e r n m e n t invi ted t he C o u r t to hold t h a t t he app l i can t ' s 
app l ica t ion was inadmiss ib le ratione temporis as it had b e e n lodged wi th 
t he C o m m i s s i o n ou t s ide t h e s ix -mon th t ime- l imi t laid down by former 

1. Note by the Registry. T h e report is ob ta inab le from the Regis try . 
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Art ic le 26 of t he Conven t i on or, in t h e a l t e rna t i v e , t ha t t h e r e had been no 
violat ion of Art ic le 8 of t he Conven t i on . 

T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N 

29. As they had done before t he C o m m i s s i o n , the G o v e r n m e n t 
s u b m i t t e d t h a t the appl ican t had failed to comply wi th the s ix -mon th 
t ime- l imi t imposed by Art ic le 35 § 1 of t he Conven t i on ( former 
Art ic le 26) for lodging his appl ica t ion wi th the C o m m i s s i o n . T h e y 
observed t h a t t he app l ica t ion had been lodged wi th the C o m m i s s i o n 
m o r e t h a n a yea r af ter the d a t e of t he final decision wi th in the m e a n i n g 
of fo rmer Art ic le 26 of t he Conven t i on . T h e C o u r t of C a s s a t i o n ' s decision 
d i smiss ing his appl ica t ion for rescission of t he exclusion o r d e r was 
de l ivered on 19 D e c e m b e r 1995, bu t t h e appl ican t had not lodged his 
appl ica t ion unt i l 26 D e c e m b e r 1996. T h e G o v e r n m e n t said t h a t , as 
r e q u i r e d by the C o d e of C r i m i n a l P r o c e d u r e , the C o u r t of Cas sa t i on ' s 
j u d g m e n t had s u b s e q u e n t l y b e e n sent (on 16 F e b r u a r y 1996) to t he 
Publ ic P rosecu to r ' s Office at t he Lyons C o u r t of Appea l for service. 
However , staff at the C o u r t of Appea l had been u n a b l e to effect service 
as t h e appl icant had provided no in fo rma t ion r e g a r d i n g his h o m e a d d r e s s 
in Alger ia . T h e Publ ic P rosecu to r ' s Office a t t he Lyons C o u r t of Appea l 
had a t t e m p t e d to ob ta in t he a d d r e s s bu t had had to res ign itself to the 
fact t h a t it would be physically impossible to serve the decision on the 
app l i can t . It followed t h a t t he fa i lure to serve t he C o u r t of C a s s a t i o n ' s 
j u d g m e n t was not a t t r i b u t a b l e to t he re levan t jud ic ia l d e p a r t m e n t but , 
on the con t r a ry , to the app l i can t ' s conduc t . In add i t ion , t h e r e was 
c i r c u m s t a n t i a l evidence to sugges t t h a t the appl ican t had in fact become 
a w a r e of t he final d o m e s t i c decision ear ly e n o u g h to have been able to 
comply wi th fo rmer Art ic le 26 of the Conven t i on . A t e l ephone call to the 
reg i s t ry of e i t he r the C o u r t of C a s s a t i o n or the C o u r t of Appea l would 
have sufficed to es tabl ish t he t eno r of t he j u d g m e n t of 19 D e c e m b e r 
1995. F u r t h e r m o r e , a l t h o u g h the app l ican t was not r e p r e s e n t e d by 
counsel a t t he h e a r i n g before the C o u r t of C a s s a t i o n , he had since 1994 
been ass is ted by a lawyer, M r J . D e b r a y , w h o had p r e p a r e d the not ice of 
a p p e a l on poin ts of law on his beha l f a n d had r e p r e s e n t e d him before t he 
Conven t i on ins t i tu t ions . In conclus ion, a c o m b i n a t i o n of those factors 
showed t h a t it had been the app l i can t ' s own conduct t h a t had p r e v e n t e d 
his be ing served wi th the C o u r t of C a s s a t i o n ' s j u d g m e n t and tha t he could 
have found out w h a t t he decis ion was from the day it was de l ivered . 
C o n s e q u e n t l y , the G o v e r n m e n t c o n t e n d e d tha t t he appl ica t ion was 
inadmiss ib le ratione temporis. 
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30. T h e appl ican t c o n t e s t e d t h a t a r g u m e n t . H e m a i n t a i n e d t h a t u n d e r 
t he C o m m i s s i o n ' s se t t l ed case-law, the s ix -month t ime- l imi t could not s t a r t 
to r u n un t i l t he app l ican t had effective and sufficient knowledge of t he final 
decision. In t he i n s t an t case , t he G o v e r n m e n t did not deny t h a t n e i t h e r t he 
app l i can t nor his r e p r e s e n t a t i v e had been in fo rmed of t he d a t e of the 
h e a r i n g or t ha t t h e r e had been a fai lure to serve t he decis ion on the 
app l i can t . Accordingly, the t ime- l imi t could not have s t a r t e d to r u n unt i l 
c o m m u n i c a t i o n of t he decision to h im in S e p t e m b e r 1996, when , after 
r e p e a t e d r e q u e s t s , it was received by his lawyer. F u r t h e r m o r e , u n d e r the 
domes t i c rules of c r imina l p r o c e d u r e , only a lawyer a t the Conseil d'Etat and 
C o u r t of C a s s a t i o n Bar could act for an appe l l an t before t he C o u r t of 
Cas sa t i on . T h e fact t h a t an appl ican t had filed his own m e m o r i a l did not 
m e a n tha t he was en t i t l ed to r e p r e s e n t a t i o n before the C o u r t of Cassa t ion . 
Moreover , c o n t r a r y to w h a t t he G o v e r n m e n t m a i n t a i n e d , he had not lost 
i n t e r e s t in his appea l on poin ts of law a l t h o u g h it was obviously difficult, 
following his forced d e p a r t u r e to Alger ia , to follow the C o u r t of Cassa t ion 
p roceed ings closely. In any event , t he C o u r t of C a s s a t i o n reg i s t ry had not 
provided any in fo rma t ion to e i t he r t he appe l l an t or his lawyer, t h e l a t t e r 
not be ing a m e m b e r of the Conseil d'Etat a n d C o u r t of Cassa t ion Bar . 
Accordingly, the G o v e r n m e n t ' s object ion had to be d i smissed . 

3 1 . T h e C o u r t poin ts ou t t h a t the s ix -mon th per iod c a n n o t s t a r t to run 
unt i l t he app l ican t has effective a n d sufficient knowledge of t he final 
d o m e s t i c decis ion. F u r t h e r m o r e , it is for the S t a t e which relies on the 
fai lure to comply wi th t he s ix -month t ime- l imi t to es tab l i sh t he d a t e when 
the app l ican t b e c a m e a w a r e of the final d o m e s t i c decis ion (see, mutatis 
mutandis, t he D e w e e r v. Be lg ium j u d g m e n t of 27 F e b r u a r y 1980, Series A 
no. 35, pp . 14-15, § 26) . In the i n s t an t case , t he C o u r t observes t h a t the 
G o v e r n m e n t did not deny t h a t t h e j u d g m e n t of t he C o u r t of C a s s a t i o n had 
not been served on the app l ican t , bu t m a i n t a i n e d t h a t if the app l ican t had 
not b e c o m e a w a r e of t he j u d g m e n t unt i l 26 J u n e 1996, it was t h r o u g h his 
own lack of d i l igence . T h e C o u r t observes , however , t h a t w h e n the 
j u d g m e n t of the C o u r t of C a s s a t i o n was del ivered, t he app l ican t was in a n 
u n s t a b l e s i tua t ion in Alge r i a t h a t h a d a lmos t ce r ta in ly m a d e it difficult for 
h im to ob t a in i n fo rma t ion abou t t he o u t c o m e of his appea l in F r a n c e . In 
add i t ion , the decision was not served on the app l i can t ' s counsel e i ther , 
desp i te the fact t h a t he had lodged the not ice of a p p e a l on poin ts of law on 
the app l i can t ' s behalf, a n d the C o u r t of C a s s a t i o n reg i s t ry had his add re s s . 
U n d e r those c i r c u m s t a n c e s a n d in the absence of any i r re fu tab le evidence 
showing t h a t the app l ican t or his counse l was a w a r e of t he j u d g m e n t of the 
C o u r t of C a s s a t i o n before t he d a t e ind ica ted , t he C o u r t finds the 
app l i can t ' s a f f i rmat ion t h a t he only b e c a m e aware of t he j u d g m e n t in 
ques t i on in S e p t e m b e r 1996 credib le (see, mutatis mutandis, Papáchelas v. 
Greece [ G C ] , no. 31423/96, §§ 30 and 3 1 , E C H R 1999-11). C o n s e q u e n t l y , the 
G o v e r n m e n t ' s p r e l i m i n a r y object ion m u s t be d i smissed . 
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II. ALLEGED V I O L A T I O N O F ARTICLE 8 O F T H E C O N V E N T I O N 

32. In the app l i can t ' s submiss ion , the t en-year exclusion o rde r 
imposed on h im infr inged his r ight to p r iva te and family life a n d viola ted 
Art ic le 8 of the Conven t ion , which provides : 

" 1 . Everyone has i h e right to respect for his private and fami ly life, his h o m e and his 
c o r r e s p o n d e n c e . 

2. T h e r e shall be no in ter ference by a publ ic author i ty w i th the exerc i s e of this right 

except such as is in accordance w i th the law and is necessary in a d e m o c r a t i c soc ie ty in 

the i n t e r e s t s o f nat iona l securi ty , public sa fe ty or the e c o n o m i c we l l -be ing of the 

country , for the prevent ion of d i sorder or c r i m e , for the protec t ion of h e a l t h or mora l s , 

or for the protec t ion of the r ights and f r e e d o m s o f o thers ." 

A. P a r a g r a p h 1 o f A r t i c l e 8 

33. It m u s t first be d e t e r m i n e d w h e t h e r t he appl ican t m a y c la im to 
have a "pr iva te and family life" in F r a n c e wi th in t he m e a n i n g of Art ic le 8 
§ 1 a n d w h e t h e r t he con t e s t ed m e a s u r e a m o u n t e d to an in t e r f e rence with 
it. 

34. T h e app l ican t s u b m i t t e d t h a t he h a d a r r ived in F r a n c e in 1967 at 
t he age of two. H e was t he e ldest child of the family a n d all his b r o t h e r s 
and s is ters were F r e n c h na t iona l s . U n t i l his d e p o r t a t i o n in S e p t e m b e r 
1993 he had always lived in F r a n c e . H i s en t i r e family lived t h e r e , and he 
had done all his school ing t h e r e . H e held a qual i f ica t ion as a f i t ter , had 
done var ious jobs and c o m p l e t e d voca t iona l t r a i n i n g courses . Moreover , 
he h a d lived wi th a F rench na t iona l for several yea r s un t i l he r d e a t h in 
O c t o b e r 1992. Subsequen t ly , he had fo rmed a r e l a t ionsh ip wi th Miss I., a 
F r e n c h na t iona l , w h o m he had known for m a n y yea r s . 

35 . T h e G o v e r n m e n t did not con tes t t h e fact t h a t the exclusion o r d e r 
imposed on the app l ican t cons t i t u t ed an in t e r f e rence wi th his p r iva te life. 
However , they cons ide red t h a t he could not c la im to have had a family life 
wi th in the m e a n i n g of Ar t ic le 8 § 1. In t h a t connec t ion , the G o v e r n m e n t 
po in ted to t he fact t h a t t he appl ican t was single a n d had no ch i ld ren . 
F u r t h e r m o r e , he had at no s tage a d d u c e d evidence t h a t he h a d close 
re la t ions wi th his p a r e n t s or b r o t h e r s and s i s te rs , or t h a t they were in 
any way d e p e n d e n t on one a n o t h e r . A l though he professed to a 
r e l a t i onsh ip wi th Miss I., they had not been living t o g e t h e r as m a n and 
wife and had had no ch i ld ren ; the i r p l ans to set u p h o m e t o g e t h e r had 
not come to fruit ion. Moreover , t h e re levan t d a t e for d e t e r m i n i n g 
w h e t h e r t he app l i can t could rely on a family life w i th in t he m e a n i n g of 
the C o n v e n t i o n was when the m e a s u r e was imposed . In t he i n s t an t case , 
it a p p e a r e d t h a t t he app l i can t ' s r e l a t i onsh ip wi th Miss I. had begun in 
D e c e m b e r 1992: a yea r after the j u d g m e n t of t he Lyons C o u r t of Appea l 
upho ld ing the exclus ion o rde r . 
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36. It is wi th r e g a r d to the posi t ion at t he t i m e t h e exclusion o rde r 
b e c a m e final t h a t t he C o u r t m u s t e x a m i n e the ques t i on w h e t h e r the 
appl ican t had a family life wi th in t he m e a n i n g of Ar t ic le 8 of the 
Conven t i on (see t he Bouche lk ia v. F rance j u d g m e n t of 29 J a n u a r y 1997, 
Reports of Judgments and Decisions 1997-1, p . 63 , § 4 1 , and the El Boujai'di v. 
F r a n c e j u d g m e n t of 26 S e p t e m b e r 1997,Reports 1997-VI, pp . 1990-91, § 33). 
In the i n s t an t case , t he exclusion o r d e r b e c a m e final in S e p t e m b e r 1993 
w h e n the C o u r t of C a s s a t i o n d i smissed the appea l aga ins t t he C o u r t of 
Appea l ' s j u d g m e n t of 23 J a n u a r y 1992. T h e app l i can t m a y the re fo re rely 
on his r e l a t ionsh ip wi th Miss I., which had b e g u n ear l ie r . 

37. T h e C o u r t observes t h a t t he appl ican t e n t e r e d F r a n c e in 1967 at 
the age of two and , wi th t he excep t ion of t he per iod he spen t do ing his 
mi l i t a ry service in Alger ia , lived the re un t i l t h e exclusion o r d e r was 
enforced in May 1994. H e did all his school ing in F r a n c e and worked 
t h e r e for several yea r s . In addi t ion , his p a r e n t s a n d b r o t h e r s a n d s is ters 
live in F r a n c e . C o n s e q u e n t l y , the C o u r t has no d o u b t t h a t t he t e m p o r a r y 
exclusion o r d e r a m o u n t s to an in t e r f e rence wi th t he app l i can t ' s r ight to 
respec t for bo th his p r iva te a n d his family life. 

B. P a r a g r a p h 2 o f A r t i c l e 8 

38. It m u s t accordingly be d e t e r m i n e d w h e t h e r t he exclusion o rde r 
satisfied the condi t ions set ou t in p a r a g r a p h 2, t h a t is to say w h e t h e r it 
was "in accordance wi th t he law", p u r s u e d one or m o r e l e g i t i m a t e a ims 
set forth and was "necessa ry in a d e m o c r a t i c society" for t h e m to be 
achieved. 

1. "In accordance with the law" 

39. It is c o m m o n g r o u n d t h a t t h e t en-year exclusion o rde r imposed on 
the app l ican t was based on Art ic le L. 630-1 of the Publ ic H e a l t h C o d e . 

2. Legitimate aim 

40. It was accep ted , too, t h a t t he in t e r f e rence p u r s u e d a i m s t h a t were 
wholly compa t ib l e wi th t he C o n v e n t i o n : the "p reven t ion of... c r i m e " , the 
"p ro t ec t ion of h e a l t h " a n d the "p reven t ion of d i so rde r" . 

3. "Necessary in a democratic society" 

4 1 . T h e app l i can t said t h a t he had ar r ived in F r a n c e a t t he age of two, 
all his family lived in F r a n c e , all his school ing had been in F r a n c e and he 
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h a d worked t h e r e unt i l be ing sent to pr i son . H e a d d e d t h a t he h a d 
r e m a i n e d wi th his c o m p a n i o n , w h o was suffering from Aids , unt i l he r 
d e a t h in O c t o b e r 1992. As r e g a r d s his l inks wi th Alger ia , he observed 
t h a t as an Alge r i an na t iona l he had had no a l t e rna t ive but to do his 
mi l i t a ry service in Alger ia if he wished to avoid be ing cons ide red 
i n s u b o r d i n a t e and the c o n s e q u e n t forfei ture of, a m o n g o t h e r th ings , his 
passpor t a n d Alger ian iden t i ty ca rd , d o c u m e n t s t h a t we re essen t ia l not 
only for his f reedom of m o v e m e n t but also for o b t a i n i n g a r e s idence 
p e r m i t in F r a n c e . H e had no close family in Alger ia . W i t h r e g a r d to the 
n a t u r e and se r iousness of t he offence of which he had been convicted, he 
po in ted ou t t h a t two- th i rds of his s en t ence had been s u s p e n d e d . H e 
a r g u e d t h a t t he exclusion o rde r , even t h o u g h for a t e m p o r a r y per iod of 
t en yea r s , had the s a m e effects as a p e r m a n e n t exclusion o rde r , which 
could not be r e g a r d e d as a m e a s u r e t h a t was necessary in a d e m o c r a t i c 
society, wi th in t he m e a n i n g of Art ic le 8. In t h a t connec t ion , t he app l i can t 
r e fe r red to a r epo r t de l ivered to t he Min i s t e r of J u s t i c e in N o v e m b e r 1998 
by a commiss ion es tab l i shed to review exclusion o rde r s . O n e of its 
r e c o m m e n d a t i o n s was t h a t , r ega rd l e s s of t he n a t u r e or se r iousness of the 
offence, "it should be wholly imposs ib le for an exclusion o r d e r to be 
imposed on a l iens e d u c a t e d in F r a n c e a n d hab i tua l ly r e s iden t t h e r e ever 
s ince" . 

42. T h e G o v e r n m e n t observed t h a t , even if his p r iva te life could be 
said to be in F r a n c e , t he app l i can t had not shown a wil l ingness to 
i n t e g r a t e in to F r e n c h society. T h u s , unl ike his b r o t h e r s and s i s te rs , w h o 
were F r e n c h , t he app l i can t had r e t a i n e d his A lge r i an na t iona l i ty a n d h a d 
never evinced any des i re to t ake u p F r e n c h na t iona l i ty w h e n he had been 
en t i t l ed to do so. O n the con t ra ry , he had spen t two years in Alger ia (from 
J a n u a r y 1984 to D e c e m b e r 1985) do ing his mi l i t a ry service. Overa l l , 
a l t h o u g h the appl ican t had spent m u c h of his life in F r a n c e , he h a d 
d e m o n s t r a t e d above all his a t t a c h m e n t to Alger ia and had r e t a i n e d 
Alge r i an na t iona l i ty . F u r t h e r m o r e , the appl ican t had manifestly-
m a i n t a i n e d pr iva te re la t ions in Alger ia t h r o u g h o u t his s tay in F r a n c e a n d 
h a d re la t ives t h e r e . T h u s , in a l e t t e r from Miss L., it was s t a t e d t h a t t he 
app l i can t ' s g r a n d m o t h e r lived in Alger ia . Moreover , whi le living in F r a n c e 
t he appl ican t had had holidays in Alger ia . 

43 . T h e G o v e r n m e n t fu r the r s t a t e d t h a t the app l i can t had become 
m a r g i n a l i s e d in F r a n c e t h r o u g h his use of a n d t r a d e in narco t ics . In 
pa r t i cu l a r , he had suppl ied his c o m p a n i o n , M r s C , wi th hero in , thereby-
inc reas ing he r d e p e n d e n c e at a t i m e w h e n she was ser iously ill. 
Moreover , as the Lyons C o u r t of Appea l h a d found, he h a d suppl ied o t h e r 
u se r s in t he syndica te , a d u l t e r a t i n g the he ro in in a way t h a t m a d e it 
pa r t i cu la r ly h a z a r d o u s for t h e m , n a m e l y by mix ing it wi th o t h e r 
p roduc t s , u n d o u b t e d l y so t h a t he would have l a rge r q u a n t i t i e s to sell. 
Added to t h a t , of all t he people impl i ca ted in t he traff icking, it was t he 
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appl ican t who had received the heavies t s e n t e n c e . H e a p p e a r e d in prac t ice 
to have b e e n at the hea r t of t he syndica te . U n d e r t he c i r c u m s t a n c e s , the 
Lyons C o u r t of Appea l had inc reased the t e r m of i m p r i s o n m e n t imposed 
by the f i rs t - ins tance cour t a n d m a d e the exclusion o rde r . T h e G o v e r n m e n t 
added t h a t t he app l i can t , who was single a n d had no ch i ldren , had no 
es tab l i shed family life in F r a n c e and was not living wi th anyone as m a n 
and wife. 

44. T h e y concluded tha t hav ing r e g a r d to t he gravi ty of t he offence and 
the fact t h a t t he app l i can t h a d no family life in F r a n c e , t he t e m p o r a r y 
exclusion o r d e r was wholly p r o p o r t i o n a t e to t he offence a n d a fair 
ba lance had been s t ruck b e t w e e n the l eg i t ima te a im p u r s u e d a n d the 
app l i can t ' s r ight to respec t for his pr ivate and family life. 

45. T h e C o u r t r e i t e r a t e s tha t it is for t he C o n t r a c t i n g S ta te s 
to m a i n t a i n public o rder , in p a r t i c u l a r by exerc i s ing t he i r r igh t , as a 
m a t t e r of wel l -es tabl i shed i n t e r n a t i o n a l law and subject to t he i r t r ea ty 
obl iga t ions , to con t ro l t he e n t r y a n d res idence of a l iens . T o t h a t end they 
have the power to d e p o r t a l iens convicted of c r imina l offences (see, as the 
mos t r ecen t a u t h o r i t i e s , t he El Bouja'idi j u d g m e n t ci ted above, p . 1992, 
§ 39, and the Boujlifa v. F r a n c e j u d g m e n t of 21 O c t o b e r 1997, Reports 
1997-VI, p . 2264, § 4 2 ) . 

However , t he i r decis ions in th is field m u s t , in so far as they may 
in te r fe re wi th a r igh t p ro tec t ed u n d e r p a r a g r a p h 1 of Art ic le 8, be 
necessary in a d e m o c r a t i c society, t ha t is to say, jus t i f ied by a p ress ing 
social n e e d and , in pa r t i cu l a r , p r o p o r t i o n a t e to t he l eg i t ima t e a im 
p u r s u e d (see, as t he mos t r ecen t au thor i ty , t he Boujlifa j u d g m e n t ci ted 
above, p . 2264, § 4 2 ) . 

46. T h u s t he C o u r t ' s task is to d e t e r m i n e w h e t h e r t he m e a s u r e in issue 
s t ruck a fair ba l ance b e t w e e n the confl ict ing i n t e r e s t s , name ly , on t he one 
side, t he app l i can t ' s r ight to respec t for his p r iva te a n d family life a n d , on 
the o the r , t he p r even t i on of d i sorder or c r ime a n d the p ro t ec t i on of hea l th . 

47. T h e appl ican t a r r ived in F r a n c e at t he age of two and lived t h e r e 
lawfully from 1967 to 1994, except for a two-year per iod w h e n he 
pe r fo rmed his mi l i t a ry service in Alger ia . H e was e d u c a t e d in F r a n c e a n d 
worked t h e r e for several yea r s . His p a r e n t s a n d all his b r o t h e r s and s is ters , 
who all have F r e n c h na t iona l i ty , live in F r a n c e . 

48. However , t he app l i can t , who is single and has no ch i ld ren , has not 
shown t h a t he has close t ies wi th e i t he r his p a r e n t s or his b r o t h e r s and 
s is ters living in F r a n c e . In add i t ion , it should be no ted t h a t w h e n the 
app l i can t ' s r e l a t i onsh ip wi th Miss I. b e g a n in D e c e m b e r 1992 the 
exclusion o r d e r h a d a l r eady been imposed ; accordingly he m u s t have 
b e e n aware of the p reca r iousnes s of his posi t ion. 

F u r t h e r m o r e , he r e t a i n e d his Alge r i an na t iona l i ty a n d has never 
sugges ted t h a t he c a n n o t speak Arabic . H e p e r f o r m e d his mi l i t a ry service 
in his c o u n t r y of or igin a n d wen t t h e r e on hol iday several t imes . It a p p e a r s , 
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too, t h a t he never evinced a des i re to become F rench w h e n he was en t i t l ed 
to do so. T h u s , even t h o u g h his m a i n family and social t ies a re in F r a n c e , 
t h e r e is ev idence , as t he G o v e r n m e n t s u b m i t t e d , t h a t the app l i can t has 
p re se rved t ies , going beyond m e r e na t iona l i ty , wi th his na t ive count ry . 

As r e g a r d s t he se r iousness of the offence, the C o u r t no tes t h a t the 
Lyons C o u r t of Appea l s e n t e n c e d the app l ican t to t h r e e y e a r s ' 
i m p r i s o n m e n t , two of which were s u s p e n d e d , for dea l ing in hero in , pa r t 
of which was for his own and his c o m p a n i o n ' s use and the r e m a i n d e r for 
sale to finance fu r the r pu rchase s , af ter be ing a d u l t e r a t e d in a way t h a t 
m a d e it pa r t i cu la r ly h a z a r d o u s for buyers . T h e offence ind i spu tab ly 
cons t i t u t ed a ser ious b r e a c h of publ ic o r d e r and u n d e r m i n e d the 
p ro tec t ion of t he h e a l t h of o t h e r s . In view of the d e v a s t a t i n g effects of 
d rugs on people ' s lives, the C o u r t u n d e r s t a n d s why the a u t h o r i t i e s show-
grea t firmness wi th r ega rd to those who actively c o n t r i b u t e to t he sp read 
of this scourge (see t he Dal ia v. F rance j u d g m e n t of 19 F e b r u a r y 1998, 
Reports 1998-1, p . 92, § 54). 

49. In the l ight of t he foregoing, t he C o u r t cons iders tha t the t en-year 
exclusion o r d e r was not d i s p r o p o r t i o n a t e to t he l eg i t ima te a i m s p u r s u e d . 
T h e r e has the re fo re been no viola t ion of Art ic le 8. 

Holds by five votes to two tha t t h e r e has been no violat ion of Art ic le 8 of 
the Conven t ion . 

D o n e in F rench , and notified in wr i t i ng on 30 N o v e m b e r 1999, p u r s u a n t 
to Rule 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

In acco rdance wi th Art ic le 45 § 2 of t he Conven t i on and Rule 74 § 2 of 
t he Rules of C o u r t , the jo in t d i s s en t i ng opinion of M r C o s t a and 
M r s T u l k e n s is a n n e x e d to this j u d g m e n t . 

F O R T H E S E R E A S O N S , T H E C O U R T 

S. D O L L É 

R e g i s t r a r 
L . LOUCAIDES 

P r e s i d e n t 

L.L. 
S.D. 
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J O I N T D I S S E N T I N G O P I N I O N 

O F J U D G E S C O S T A A N D T U L K E N S 

(Translation) 

W e r e g r e t t h a t we a re u n a b l e to ag ree wi th t he major i ty , who 
cons idered t h a t t h e r e h a d been no viola t ion of Art ic le 8 of t he Conven t ion . 

A d m i t t e d l y t h e r e a r e a n u m b e r of a r g u m e n t s to suppor t a finding of no 
violat ion. W e recognise , too, t h a t the C o u r t ' s case-law, at least since t he 
B o u g h a n e m i v. F rance j u d g m e n t of 24 Apri l 1996 (Reports of Judgments and 
Decisions 1996-11, p . 593) , has moved towards a g r e a t e r severi ty: in t he vast 
major i ty of cases be tween 1996 and 1998 conce rn ing a l iens who had been 
d e p o r t e d or on w h o m an exclusion o rde r had b e e n imposed the C o u r t 
found no viola t ion of Art ic le 8, a lbei t often on a split decision. 

However , M r Baghl i ' s case a p p e a r s to us to reveal a d i s p r o p o r t i o n a t e 
in t e r f e rence wi th his r igh t to respec t for his pr iva te (if not his family) 
life. T h e issue is c lear ly w h e t h e r t he i m p u g n e d m e a s u r e (a ten-year 
exclusion o rde r ) was p r o p o r t i o n a t e , as t h e r e is no doub t t h a t it was in 
accordance wi th t he law and p u r s u e d a l eg i t ima t e a im . 

W h e n e x a m i n i n g the issue of p ropor t iona l i ty , t he E u r o p e a n C o u r t of 
H u m a n Righ t s t akes a n u m b e r of factors in to accoun t : w h e t h e r t he al ien 
was born in the host coun t ry or, if no t , his age on arr ival ; w h e t h e r his 
family lives t h e r e , t he s t r e n g t h of his t ies wi th t he host c o u n t r y or 
conversely, the ex t en t to which he has m a i n t a i n e d l inks wi th his coun t ry 
of or ig in; t he n a t u r e of the offence c o m m i t t e d by the a l ien and the g rounds 
for his convict ion; the n a t u r e and the l eng th of the ma in sen tence ; and, 
lastly, the per iod for which he is r e q u i r e d not to r e - e n t e r the host count ry . 

In t h a t connec t ion , t he n a t u r e of t he offence - M r Baghl i was convicted 
u n d e r the drug- t ra f f ick ing legis lat ion - was obviously a we igh ty factor. 
However , it is not of itself decisive as, a l t h o u g h in t he M e h e m i v. F rance 
j u d g m e n t of 26 S e p t e m b e r 1997 (Reports 1997-VI, p. 1959) the C o u r t did 
indeed say: "in view of t he d e v a s t a t i n g effects of d r u g s on people ' s lives" it 
u n d e r s t o o d "why the a u t h o r i t i e s show g r e a t firmness wi th r e g a r d to those 
who actively c o n t r i b u t e to t he sp read of this s c o u r g e " (see p a r a g r a p h 37) , 
it n o n e t h e l e s s held (unan imous ly ) t h a t t h e r e had been a viola t ion of 
Art ic le 8 of the Conven t ion . O t h e r factors the re fo re have to be t a k e n into 
cons ide ra t ion a n d in t h a t r e g a r d the a r g u m e n t s re l ied on by the major i ty 
in t he i n s t a n t case (see p a r a g r a p h 48) do not a p p e a r to us to be decisive 
e i the r . 

O n the con t r a ry , M r Baghl i , who was b o r n in Alger ia , a r r ived in F rance 
at the age of two. H e has always lived t h e r e wi th his family and is the 
e ldest son. H e did all his school ing in F r a n c e a n d qualif ied as a f i t ter 
before t a k i n g u p var ious jobs . Before u n f o r t u n a t e l y g e t t i n g involved in 
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d rugs , he had , wi th t he excep t ion of his two y e a r s ' mi l i t a ry service, lived in 
F r a n c e for twenty-one years w i thou t i n t e r r u p t i o n . 

F u r t h e r m o r e , desp i t e t he fact t h a t the case conce rned narcot ics , we 
c a n n o t he lp bu t be s t ruck by the fact t h a t t he offences and the pena l t i e s 
w e r e unusua l ly minor . T h e app l ican t h a d no c r imina l record . After be ing 
c h a r g e d , he spen t only four weeks in p re - t r i a l d e t e n t i o n before be ing 
r e l ea sed on l icence and t ak ing u p e m p l o y m e n t . T h e a m o u n t of he ro in 
t r a d e d in the dea ls t ha t led to his a r r e s t was a p p r o x i m a t e l y t en g r a m s 
a n d he was convicted a t first i n s t ance to only t h r e e - m o n t h s ' i m m e d i a t e 
i m p r i s o n m e n t , wi th twelve m o n t h s s u s p e n d e d (on appea l t h a t b e c a m e a 
yea r ' s i m m e d i a t e i m p r i s o n m e n t and two yea r s s u s p e n d e d ) . W a s t h a t a 
se r ious offence u n d e r t he drug- t raf f icking legis la t ion? T h e r e is room for 
d o u b t , un less one takes the view t h a t every offence u n d e r tha t legis la t ion 
is se r ious , i r respec t ive of its n a t u r e or t he pena l ty . 

T h e l eng th of t he exclus ion o r d e r was fixed at first i n s t ance a t t en years 
( c o m p a r e d to t h r ee m o n t h s ' i m p r i s o n m e n t , one of which had been spent in 
p re - t r i a l d e t e n t i o n ) . A l though the C o u r t of Appea l did not inc rease t he 
l eng th of t h a t o r d e r — w h e r e a s it did increase t he t e r m of i m p r i s o n m e n t -
it s eems to us to be sufficiently long to ru in t he life of a m a n w h o was 
29 y e a r s ' old w h e n the o r d e r was execu ted , and d i sp ropo r t i ona t e to the 
offence and the m a i n pena l ty imposed . 

In s u m m a r y , M r Baghl i is a s econd-gene ra t i on i m m i g r a n t , v i r tua l ly a 
F r e n c h na t iona l , t he vast major i ty of whose family, social, occupa t iona l 
a n d c u l t u r a l t ies were in F r a n c e . As Mrs P a l m observed in he r d i s sen t ing 
opinion in t he case of Bouche lk ia v. F r a n c e (see t he j u d g m e n t of 2 9 J a n u a r y 
1997, Reports 1997-1, p . 47) , t ha t cons ide ra t ion ough t u n d e r o rd ina ry 
c i r c u m s t a n c e s to incite the host c o u n t r y to t r e a t M r Baghli in the s a m e 
way as it would t r e a t na t i ona l s . Ce r t a in ly he b roke the rules . Bu t is not a 
yea r in pr i son e n o u g h to pay off t he debt? W a s it necessa ry to mul t ip ly t he 
pr i son s e n t e n c e by t en w h e n d e t e r m i n i n g the l eng th of lawful b a n i s h m e n t 
to which exclusion o rde r s a rc t a n t a m o u n t ? W e do not th ink so, since t h a t 
is s o m e t h i n g which, in a d e m o c r a t i c society, is not necessary. 

As exclusion o rde r s can be m a d e solely in respec t of people who a r e in 
law a l iens , t hey should only be imposed wi th cau t ion and for very good 
r e a s o n on people who have spen t pract ica l ly t he i r en t i r e life in t he host 
coun t ry , especial ly w h e r e t he o r d e r is far l e n g t h i e r (and m a y have m o r e 
ser ious consequences ) t h a n the m a i n s e n t e n c e . T h o s e condi t ions do not 
a p p e a r to have been compl ied wi th in this i n s t ance . 
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S O M M A I R E ' 

Interdiction temporaire du territoire national d'un ressortissant étranger 
après une longue période de résidence 

Article 8 

Vie privée - Vie familiale - Interdiction temporaire du territoire national d'un ressortissant 

étranger après une longue période de résidence - Ingérence - Droit de contrôler l'entrée, le séjour 

et l'éloignement des non-nationaux - Condamnation pour trafic de stupéfiants - Prévention des 

infractions pénales - Défense de l'ordre - Protection de la santé - Nécessaire dans une société 

démocratique - Proportionnalité - Gravité des infractions commises - Liens avec le pays 

d'origine 

Article 35 § 1 

Délai de six mois - Absence de notification au requérant ou son représentant de la décision de 

justice définitive - Difficulté d'accès aux informations à l'étranger 

* 
* * 

Le requérant est un ressortissant algérien entré sur le territoire français en 1967, à 
l'âge de deux ans, et y ayant demeuré ensuite, comme tous les membres de sa 
famille. Ses frères et sœurs ont la nationalité française. Il a effectué l'ensemble 
de sa scolarité en France et a par la suite occupé plusieurs emplois. Entre janvier 
1984 et décembre 1985, il a effectué son service militaire en Algérie. En 1990, dans 
le cadre d'une instruction portant sur un trafic de stupéfiants, le requérant fut 
interpellé et inculpé. Par un jugement du tribunal correctionnel, il fut reconnu 
coupable de trafic de stupéfiants et condamné à quinze mois d'emprisonnement 
et à une interdiction du territoire français de dix ans. Sur appel du requérant, la 
cour d'appel porta la peine d'emprisonnement à trois ans et confirma la mesure 
d'interdiction du territoire. En septembre 1993, son pourvoi en cassation fut rejeté 
par la Cour de cassation. Entre-temps, en 1992, il avait noué une relation 
sentimentale avec une ressortissante française, M I. Alors qu'il était encore 
incarcéré, le requérant sollicita auprès de la cour d'appel le relèvement de la 
mesure d'interdiction du territoire. En mai 1994, à l'issue de sa peine, il fut 
reconduit en Algérie. En juin 1994, son recours fut rejeté. Le requérant, par 
l 'intermédiaire de son avocat, forma alors un pourvoi en cassation. Celui-ci fut 
rejeté en décembre 1995, mais l'arrêt ne fut pas notifié au requérant et son 
représentant affirme n'en avoir reçu copie qu'en septembre 1996. 

1. Exception préliminaire du Gouvernement (délai de six mois) : le 
Gouvernement ne conteste pas le fait que l'arrêt de la Cour de cassation 

1. R é d i g é par le gref fe , il ne lie pas la C o u r . 



190 ARRÊT BAGHLI c. FRANCE 

de décembre 1995 n'a pas été notifié au requérant, mais estime que si celui-ci n'en 
a eu connaissance que tardivement, c'est en raison de son propre manque de 
diligence. Cependant, lors du prononcé de l'arrêt, le requérant se trouvait dans 
une situation instable en Algérie, rendant difficile l'accès aux informations 
concernant l'issue de son procès. En outre, ledit arrêt n'a pas non plus été notifié 
au conseil du requérant qui avait pourtant lui-même introduit le pourvoi du 
requérant et dont les coordonnées étaient connues du greffe de la Cour de 
cassation. L'affirmation selon laquelle le requérant n'a eu connaissance de l'arrêt 
en question qu'en septembre 1996 apparaît donc convaincante. Partant, il y a lieu 
de rejeter l'exception préliminaire du Gouvernement. 

2. Article 8 : l'interdiction du territoire de dix ans prononcée à l'encontre du 
requérant constitue bien une ingérence dans sa vie privée et familiale. Cette 
mesure, prévue par la loi, vise la prévention des infractions pénales et la 
protection de la santé publique et de l'ordre public. Quant à la nécessité de la 
mesure, le requérant est célibataire et sans enfant, et n'a pas démontré 
entretenir de relations étroites avec sa famille résidant en France. Sa relation 
avec M1 1"1. s'est nouée alors qu'il avait déjà fait l'objet de la mesure d'interdiction 
du territoire et qu'il ne pouvait donc ignorer la situation de précarité dans laquelle 
il se trouvait. Même si ses attaches familiales et sociales se trouvent pour 
l'essentiel en France, le requérant a conservé avec son pays natal des liens autres 
que la simple nationalité : il n'a jamais prétendu ne pas connaître la langue arabe, 
a rempli ses obligations militaires en Algérie et s'y est rendu en vacances à 
plusieurs reprises. Il n'a par ailleurs pas manifesté la volonté de devenir français 
lorsqu'il était en droit de le faire. En outre, il a fait l'objet d'une condamnation 
pour s'être livré à un trafic de stupéfiants, infraction qui constitue une atteinte 
grave à l'ordre public et à la protection de la santé d'autrui. Ainsi, la mesure 
d'interdiction du territoire français pour une période de dix ans n'était pas 
disproportionnée aux buts légitimes poursuivis. 
Conclusion : non-violation (cinq voix contre deux). 

Jurisprudence citée par la Cour 

Deweer c. Belgique, arrêt du 27 février 1980, série A n° 35 
Bouchelkia c. France, arrêt du 29 janvier 1997', Recueil des arrêts et décisions 1997-1 
El Boujaïdi c. France, arrêt du 26 septembre 1997, Recueil 1997-VI 
Boujlifa c. France, arrêt du 21 octobre 1997, Recueil 1997-VI 
Dalia c. France, arrêt 19 février 1998, Recueil 1998-1 
Papachelas c. Grèce [GC], n" 31423/96, CEDH 1999-11 
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En l 'af fa ire B a g h l i c. F r a n c e , 

La Cour e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M . L. LOVCMDES, président, 

J . -P . COSTA, 

P . KÛRIS, 

M m e s F . TtJLKENS, 

H . S . GREVE, 

M M . K.TRAJA, 

M. TjGREKHELID7.E,JWgM, 

et de M m e S . DOLLÉ, greffière de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 5 oc tobre et 

16 n o v e m b r e 1999, 

Rend l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r p a r la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») et p a r le g o u v e r n e m e n t f rançais 

( « l e G o u v e r n e m e n t ») le 2 n o v e m b r e 1998 et le 5 j a n v i e r 1999 

r e s p e c t i v e m e n t , d a n s le délai de trois mois q u ' o u v r a i e n t les anc iens 

ar t ic les 32 § 1 et 47 de la C o n v e n t i o n de s a u v e g a r d e des Dro i t s d e 

l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la Conven t i on »). A son 

or ig ine se t rouve u n e r e q u ê t e (n° 34374/97) d i r igée con t r e la R é p u b l i q u e 

française et don t un r e s so r t i s san t a lgé r i en , M. M o h a m e d Baghl i (« le 

r e q u é r a n t »), avait saisi la C o m m i s s i o n le 26 d é c e m b r e 1996 en ve r tu de 

l 'ancien ar t ic le 25. 

La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens ar t ic les 44 e t 4 8 

ainsi q u ' à la d é c l a r a t i o n f rançaise r econna i s san t la j u r id i c t ion obl iga to i re 

de la C o u r (ancien ar t ic le 46) , et la r e q u ê t e du G o u v e r n e m e n t aux anc iens 

ar t ic les 47 et 48 . Elles ont pour objet d ' ob t en i r une décision sur le point de 

savoir si les faits de la cause révè len t un m a n q u e m e n t de l 'Eta t dé f endeu r 

aux exigences de l 'ar t ic le 8 de la Conven t i on . 

2. A la su i te de l ' en t r ée en v igueur du Protocole n° 11 le 1 e r n o v e m b r e 

1998, et c o n f o r m é m e n t à l 'ar t icle 5 § 4 dudi t P ro toco le , lu en combina i son 

avec les ar t ic les 100 § 1 et 24 § 6 du r è g l e m e n t de la C o u r (« le 

r è g l e m e n t » ) ' , un collège de la G r a n d e C h a m b r e a décidé le 14 j a n v i e r 

1999 q u e l 'affaire se ra i t e x a m i n é e pa r u n e c h a m b r e cons t i t uée au sein de 

l 'une des sect ions de la C o u r . 

3. C o n f o r m é m e n t à l 'ar t ic le 52 § 1 du r è g l e m e n t , le p r é s iden t d e la 

Cour , M. L. W i l d h a b e r , a ensu i t e a t t r i b u é l 'affaire à la t ro i s i ème sect ion. 

1. Noie du greffe : en tré e n v i g u e u r le 1 e r n o v e m b r e 1998. 
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4. La c h a m b r e cons t i t uée au sein de ladi te sec t ion c o m p r e n a i t de p le in 

droi t M. J . -P . Cos t a , j u g e élu au t i t r e de la F rance (ar t ic les 27 § 2 de la 

Conven t i on et 26 § 1 a) du r è g l e m e n t ) , et Sir Nicolas B r a t z a , p r é s i d e n t 

de la sect ion (ar t ic le 26 § 1 a) d u r è g l e m e n t ) . Les a u t r e s m e m b r e s 

dés ignés pa r ce d e r n i e r pour c o m p l é t e r la c h a m b r e é t a i en t 

M. L. Louca ides , M. W. F u h r m a n n , M. K. J u n g w i e r t , M n l c H .S . Grève et 

M. K. T r a j a (ar t ic le 26 § 1 b) du r è g l e m e n t ) . P a r la su i te , Sir Nicolas 

B r a t z a , M. F u h r m a n n et M. J u n g w i e r t , e m p ê c h é s , on t é té r e m p l a c é s p a r 

M. Louca ides , en t a n t q u e p ré s iden t , et p a r M. P. Kûr i s , M m e F. T u l k e n s et 

M. M. U g r e k h e l i d z e , j u g e s s u p p l é a n t s . 

5. P a r u n e décis ion du 4 m a i 1999, la c h a m b r e a déc idé , c o n f o r m é m e n t 

à l 'ar t icle 59 § 2 du r è g l e m e n t , de faire droi t à la d e m a n d e du 

G o u v e r n e m e n t de t en i r une aud ience d a n s l 'affaire. 

6. L ' aud i ence s'est dé rou lée en publ ic le 5 oc tobre 1999, au Pala is des 

Dro i t s de l ' H o m m e à S t r a s b o u r g . 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . D. DOUVENEAU, sec ré ta i r e adjoint 

des Affaires é t r a n g è r e s , agent, 

B. DALI.F:S, m a g i s t r a t à la Di rec t ion 

des affaires c r imine l les et des g râces , 

m i n i s t è r e de la J u s t i c e , conseil ; 

- pour le requérant 

M c J . DEBRAY, avocat a u b a r r e a u de Lyon, conseil. 

La C o u r les a e n t e n d u s en leurs déc l a r a t i ons , ainsi q u ' e n leurs r éponses 

aux ques t i ons de l 'un des j u g e s , M m e Grève . 

7. Le r e q u é r a n t a p rodu i t divers d o c u m e n t s de sa p r o p r e in i t ia t ive . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Le r e q u é r a n t est un r e s so r t i s san t a lgé r i en , né en 1964 en Algér ie . Il 

est domici l ié à T l e m c e n (Algér ie) . 

9. Le r e q u é r a n t est e n t r é en F r a n c e en 1967, à l 'âge de deux ans . Il y a 

depu i s lors toujours rés idé , c o m m e tous les m e m b r e s de sa famil le . Il a 

sept f rères et s œ u r s , qui sont de na t iona l i t é f rançaise . Le r e q u é r a n t a 

suivi t ou t e sa scolar i té en F r a n c e , où il ob t in t en 1982 un d ip lôme 

profess ionnel (CAP) de mécan ic i en -a jus t eu r . P a r a i l leurs , e n t r e 1982 et 
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1992, il a occupé p lus ieurs emplois et effectué divers s t ages de fo rmat ion 

profess ionnel le . Il a r e n c o n t r é en 1987 u n e r e s so r t i s s an t e f rançaise , M l k ' L., 

avec l aque l le il a e n t r e t e n u des re la t ions r égu l i è r e s . 

10. Le r e q u é r a n t effectua son service mi l i t a i r e en Algér ie de j anv ie r 

1984 à d é c e m b r e 1985. 

11. Au mois de ju i l le t 1990, les g e n d a r m e s de la b r igade de r ech e rch es 

de Belley furent in formés de la s i tua t ion d ' une fillette âgée de onze ans 

dont le pè r e vena i t de décéde r du s ida et don t la m è r e , M m c C , elle aussi 

a t t e i n t e de ce t t e m a l a d i e , s ' adonna i t r é g u l i è r e m e n t à la c o n s o m m a t i o n de 

s tupé f i an t s et f r équen t a i t de n o m b r e u x tox i comanes . Aprè s l ' ouve r tu re 

d ' une in fo rma t ion con t re X p o u r infract ion à la législat ion sur les 

s tupé f i an t s , l ' e n q u ê t e effectuée pa r les services de g e n d a r m e r i e p e r m i t 

de m e t t r e au j ou r , à l ' a u t o m n e 1990, l ' exis tence d ' u n trafic de s tupéf ian t s 

i m p l i q u a n t à des d e g r é s de responsab i l i t é divers plus d ' une v ing ta ine d e 

p e r s o n n e s . Le r e q u é r a n t fut in te rpe l l é et inculpé d a n s le c ad re d e ce t t e 

ins t ruc t ion . Il é ta i t mis en cause c o m m e r e v e n d e u r de d r o g u e p a r de 

n o m b r e u x coïnculpés . L ' in fo rmat ion p e r m i t d ' é t ab l i r qu ' i l vivait en 

concub inage depu i s ju i l le t avec M m e C . à qu i il fournissai t du haschich et 

de l ' hé ro ïne , et avec laque l le il s 'é ta i t livré à u n c o m m e r c e illicite 

d ' hé ro ïne . 

12. P a r un j u g e m e n t du t r i buna l co r rec t ionne l de Belley en d a t e du 

10 s e p t e m b r e 1991, le r e q u é r a n t fut c o n d a m n é pour t raf ic de s tupéf ian t s 

à u n e pe ine de qu inze mois d ' e m p r i s o n n e m e n t , don t douze assor t i s d 'un 

sursis s imple , et à u n e in te rd ic t ion du t e r r i t o i r e f rançais pour une pér iode 

de dix ans . 

13. Sur appe l du r e q u é r a n t , la cour d ' appe l de Lyon, p a r u n a r r ê t du 

23 janvier 1992, p o r t a la pe ine d ' e m p r i s o n n e m e n t à t rois ans don t deux 

ans avec surs is , et conf i rma la m e s u r e d ' i n t e rd ic t ion du t e r r i t o i r e f rançais . 

14. D a n s son a r r ê t , la cour d ' appe l déc l a r a n o t a m m e n t : 

« Attendu que Mohamed BAGHLI, devenu au cours de l'été 1990 le concubin de R.G. 

reconnaît être consommateur de haschich de longue date et s'être initié à l'héroïne 

depuis le mois de juin 1990 ; 

Qu'il admet s'être rendu de fin juin à fin juillet à Lyon deux fois par semaine pour se 

fournir en drogue auprès d'un nommé A., (...) qui lui cédait la drogue et notamment des 

doses d'héroïne de un gramme ou un demi-gramme aux prix de 1 600 francs ou 

800 francs ; 

Qu'il partageait cette drogue avec sa concubine (...) mais également en revendait une 

partie (...) 

(...) Attendu qu'en définitive le trafic d'héroïne reproché à BAGHLI, parfaitement 

caractérisé par les investigations du juge d'instruction, porte sur une dizaine de 

grammes d'héroïne consommée pour partie par lui-même ou sa concubine, soit pour 

une autre part revendue pour financer de nouveaux achats, après coupage dans des 

conditions particulièrement inquiétantes pour la santé des acquéreurs ; (...) » 
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15. Le r e q u é r a n t fo rma u n pourvoi en cassa t ion qui fut re je té p a r u n e 

décision de la C o u r de cassa t ion du 6 s e p t e m b r e 1993. 

16. M m , ' C . d é c é d a en oc tobre 1992. 

17. En d é c e m b r e 1992, le r e q u é r a n t noua u n e re l a t ion s e n t i m e n t a l e 

avec M " r I., de na t iona l i t é f rançaise , tous deux se conna i s san t depu i s 

p lus ieurs a n n é e s . 

18. A l ' issue de sa pe ine , le r e q u é r a n t fut r econdu i t en Algér ie le 14 ma i 

1994. Il s emble qu ' i l soit tou jours d a n s ce pays au j o u r du p r é s e n t a r r ê t . 

19. Le 11 j a n v i e r 1994, a lors qu ' i l é ta i t encore inca rcé ré à la ma i son 

d ' a r r ê t de Vi l l e f ranche-sur -Saône , le r e q u é r a n t sollicita a u p r è s de la cour 

d ' appe l de Lyon le r e l è v e m e n t de la m e s u r e d ' i n t e rd i c t ion du t e r r i t o i r e en 

invoquan t les d isposi t ions de l 'ar t icle 8 de la Conven t ion . 

20. P a r u n a r r ê t r e n d u le 30 j u i n 1994, la cour d ' appe l r e j e t a son 

recours . C o n t r e ce t t e décis ion, le r e q u é r a n t , p a r l ' i n t e r m é d i a i r e de son 

consei l , fo rma un pourvoi en cassa t ion , en invoquan t n o t a m m e n t 

l 'ar t ic le 8 de la Conven t i on . 

2 1 . P a r un a r r ê t d u 19 d é c e m b r e 1995, la C o u r de cassa t ion re j e t a le 

r ecours en ces t e r m e s : 

« (...) Attendu qu'après avoir rappelé que Mohamed Baghli avait été condamné à 

raison de sa participation à un trafic d'héroïne, la cour d'appel énonce que, s'il est 

exact que sa famille vit actuellement en France et que la majorité de ses membres a la 

nationalité française, il n'a pas lui-même perdu tout contact avec l'Algérie où il a 

fréquemment passé ses vacances et effectué le service militaire en 1984 et 1985 ; que 

le simple projet de vie commune avec une femme française n'est pas déterminant , alors 

qu'à l'époque des faits, il vivait avec une autre femme qu'il mêlait à son trafic ; 

Qu'elle en conclut que la mesure d'éloignement prononcée n'a pas porté une atteinte 

disproportionnée au droit à la vie de famille, prévu à l'article 8 de la Convention (...) 

Qu'elle ajoute que, si l'article 14 de ladite Convention interdit toute discrimination 

fondée sur l'origine nationale, l'article 2, alinéa 3, du Protocole n" 4, qui est additionnel, 

permet d'interdire l'accès du territoire à un étranger lorsque cette mesure est 

nécessaire à la sécurité nationale, à la sûreté publique, au maintien de l'ordre public, à 

la préservation de la santé ou de la morale, comme à la prévention des infractions 

pénales et que tel est bien le cas en l'espèce, s'agissant d'un trafic de stupéfiants et 

spécialement d'héroïne ; (...) » 

22. C e t a r r ê t n ' a pas é té notifié au r e q u é r a n t . Son r e p r é s e n t a n t dit 

avoir reçu la copie de cet a r r ê t au mois de s e p t e m b r e 1996. 

II. LE D R O I T I N T E R N E P E R T I N E N T 

23. L 'ar t ic le L. 630-1 , a l inéa 1, du code de la s a n t é pub l ique , tel que 

réd igé au m o m e n t des fai ts , prévoyai t : 

« Sans préjudice de l'application des articles 23 et suivants de l'ordonnance n" 45-2658 

du 2 novembre 1945, les tribunaux pourront prononcer l'interdiction du territoire 

français, pour une durée de deux à cinq ans, contre tout étranger condamné pour les 
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délits prévus par les articles L. 626, L. 627-2, L. 628, L. 628-4 et L. 630. Ils pourront 
prononcer l'interdiction définitive du territoire français contre tout étranger 
condamné pour les délits prévus à l'article L. 627. 

L'interdiction du territoire entraîne de plein droit la reconduite du condamné à la 
frontière à l'expiration de sa peine. (...) » 

24. L ' anc ien ar t ic le L. 627 du code de la s an t é pub l ique prévoyai t : 

« Seront punis d'un emprisonnement de deux ans à dix ans et d'une amende de 5 000 F 
à 50 000 000 F, ou de l'une de ces deux peines seulement, ceux qui auront contrevenu 
aux dispositions des règlements d'administration publique prévus à l'article précédent 
et concernant les substances ou plantes vénéneuses classées comme stupéfiants par voie 
réglementaire. Lorsque le délit aura consisté dans l 'importation, la production, la 
fabrication ou l'exportation illicite desdites substances ou plantes, la peine 
d 'emprisonnement sera de dix à vingt ans (...) 

La tentative de l'une des infractions réprimées par l'alinéa précédent sera punie 
comme le délit consomme. Il en sera de même de l'association ou de l 'entente en vue 
de commettre ces infractions. (...) 

Seront également punis d'un emprisonnement de deux à dix ans et d'une amende de 
5 000 F à 50 000 000 F, ou de l'une de ces deux peines seulement : 

1. Ceux qui auront facilité à autrui l'usage desdilcs substances ou plantes, à titre 
onéreux ou à titre gratuit , soit en se procurant dans ce but un local, soit par tout autre 
moyen. (...) 

Lorsque l'usage desdites substances aura été facilité à un ou des mineurs de moins de 
vingt et un ans (...) la peine d'emprisonnement sera de cinq à dix ans. (...) » 

25. L 'a r t ic le 55-1 du code péna l d ispose : 

« (...) toute personne frappée d'une interdiction (...) résultant de plein droit d'une 
condamnation pénale ou prononcée dans le jugement de condamnation, (...), peut 
demander à la juridiction qui a prononcé la condamnation (...) de la relever, en tout ou 
en partie, y compris en ce qui concerne la durée, de cette interdiction (...) » 

P R O C É D U R E D E V A N T L A C O M M I S S I O N 

26. M. Baghl i a saisi la C o m m i s s i o n le 26 d é c e m b r e 1996. Il a l léguai t 

q u e la m e s u r e d ' i n t e rd i c t ion p r o n o n c é e à son e n c o n t r e violait son droi t au 

respec t de sa vie pr ivée et famil ia le g a r a n t i p a r l 'ar t icle 8 de la 

Conven t i on . 

27. Le 4 m a r s 1998, la C o m m i s s i o n a déc la ré la r e q u ê t e (n" 34374/97) 

recevable . D a n s son r a p p o r t d u 9 s e p t e m b r e 1998 (anc ien a r t ic le 31 de la 

C o n v e n t i o n ) , elle conclut , p a r onze voix con t r e t ro is , à la violat ion de 

l 'ar t ic le 8'. 

1. Note du greffe : le rapport est disponible au greffe. 
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C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

28. D a n s son m é m o i r e , M. Baghl i invite la C o u r à d i re q u e l 'Eta t 
d é f e n d e u r a violé l 'ar t icle 8 de la Conven t ion et à lui accorder , au t i t r e de 
l 'ar t ic le 4 1 , u n e i n d e m n i t é pour d o m m a g e m a t é r i e l et m o r a l ainsi q u e le 
r e m b o u r s e m e n t d e ses frais et d é p e n s . 

Le G o u v e r n e m e n t , p o u r sa p a r t , invite p r i n c i p a l e m e n t la C o u r à d i re 
q u e la r e q u ê t e du r e q u é r a n t est i r recevable ratione temporis ca r i n t rodu i t e 
devan t la C o m m i s s i o n hors du déla i de six mois prévu pa r l 'ancien ar t ic le 
26 de la Conven t i on e t , à t i t r e subs id ia i re , qu ' i l n 'y a pas eu violat ion de 
l 'ar t icle 8 de la C o n v e n t i o n . 

E N D R O I T 

I. SUR L ' E X C E P T I O N PRÉLIMINAIRE D U G O U V E R N E M E N T 

29. C o m m e devan t la C o m m i s s i o n , le G o u v e r n e m e n t pla ide le non-
respec t p a r le r e q u é r a n t du déla i de six mois p o u r i n t rodu i r e sa r e q u ê t e 
devan t la C o m m i s s i o n , c o n f o r m é m e n t à l 'ar t icle 35 § 1 de la Conven t i on 
(ancien a r t ic le 26) . Il fait observer q u e la r e q u ê t e a é té i n t rodu i t e devan t 
la C o m m i s s i o n plus d 'un an ap rè s la d a t e de la décis ion i n t e r n e définit ive 
au sens de l ' anc ien a r t ic le 26 de la Conven t i on . En effet, la décision de la 
C o u r de cassa t ion r e j e t a n t la d e m a n d e en r e l è v e m e n t d ' i n t e rd ic t ion du 
t e r r i t o i r e a é té r e n d u e le 19 d é c e m b r e 1995, et ce n 'es t q u e le 
26 d é c e m b r e 1996 que l ' in té ressé a in t rodu i t sa r e q u ê t e . Le 
G o u v e r n e m e n t soul igne q u e l ' a r rê t de la C o u r de cassa t ion a é té ensu i t e 
ad re s sé le 16 février 1996 au p a r q u e t géné ra l p rès la cour d ' appe l de Lyon 
en vue de sa not if icat ion, c o n f o r m é m e n t au code de p r o c é d u r e péna l e . 
Toutefo is , le service de la cour d ' appe l n 'a pas é té en m e s u r e de p rocéde r 
à ce t t e not if icat ion, en l ' absence de tou t r e n s e i g n e m e n t c o m m u n i q u é pa r 
le r e q u é r a n t sur son nouveau lieu de rés idence en Algér ie . Le p a r q u e t 
g é n é r a l près la cour d ' appe l de Lyon t e n t a d ' ob ten i r ses coo rdonnées mais 
du t se r e n d r e à l 'évidence : il é ta i t d a n s l ' impossibi l i té ma t é r i e l l e de 
not i f ier la décis ion. Il en r é su l t e q u e l ' absence d e not i f icat ion de l ' a r rê t 
de la C o u r de cassa t ion n 'es t pas i m p u t a b l e aux services jud ic i a i r e s 
c o m p é t e n t s ma i s est , au c o n t r a i r e , liée au c o m p o r t e m e n t du r e q u é r a n t . 
En o u t r e , selon le G o u v e r n e m e n t , un faisceau d ' indices condui t à e s t i m e r 
q u e le r e q u é r a n t a eu ef fec t ivement conna i s sance d e la décis ion i n t e r n e 
définit ive d a n s un déla i compa t ib l e avec l 'ancien ar t ic le 26 de la 
Conven t ion . U n s imple appel t é l éphon ique au greffe de la C o u r de 
cassa t ion ou de la cour d ' appe l a u r a i t suffi pour p r e n d r e conna i s sance de 
la t e n e u r de l ' a r rê t d u 19 d é c e m b r e 1995. P a r a i l leurs , si le r e q u é r a n t 
n ' é ta i t pas r e p r é s e n t é pa r u n avocat à l ' audience de la C o u r de cassa t ion , 
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il é ta i t ass is té depu i s 1994 pa r un avocat , M' J . Debray , qu i avai t é tabl i en 
son n o m la d é c l a r a t i o n de pourvoi en cassa t ion , et qui le r e p r é s e n t a i t 
devan t les o r g a n e s d e la C o n v e n t i o n . En conclusion, il r é su l t e d e 
l ' ensemble de ces cons idé ra t ions que l ' absence de not i f icat ion de l ' a r rê t 
de la C o u r de cassa t ion au r e q u é r a n t r é su l t e de sa p rop re c a r e n c e , et 
q u e , en o u t r e , celui-ci a pu avoir conna i s sance d e ce t t e décis ion dès son 
p rononcé . En c o n s é q u e n c e , le G o u v e r n e m e n t e s t ime q u e la r e q u ê t e est 
i r recevable ratione temporis. 

30. Le r e q u é r a n t s 'oppose à c e t t e t hèse . Il fait valoir q u e , selon la 
j u r i s p r u d e n c e c o n s t a n t e de la C o m m i s s i o n , le déla i de six mois ne peu t 
c o m m e n c e r à cour i r q u e lorsque l ' in té ressé a eu u n e conna i s sance 
effective et suff isante de la décision défini t ive. O r , en l ' espèce, le 
G o u v e r n e m e n t ne con te s t e pas q u e ni l u i - m ê m e ni son conseil n 'ont é té 
aver t i s de la d a t e de l ' aud ience , ni q u e la décis ion ne lui a pas non plus 
é té c o m m u n i q u é e . Dès lors, le déla i n ' a pu c o m m e n c e r à cour i r q u ' à 
c o m p t e r du m o m e n t où il a o b t e n u c o m m u n i c a t i o n de la décision, à 
savoir s e p t e m b r e 1996, d a t e à laquel le l ' a r rê t a é té ad res sé à son conseil 
à la d e m a n d e i n s t a n t e d e ce d e r n i e r . Au d e m e u r a n t , en app l ica t ion des 
règles de p r o c é d u r e péna le i n t e r n e , seul u n avocat à la C o u r de cassa t ion 
pouvai t agi r p o u r le r e q u é r a n t d e v a n t la h a u t e ju r id i c t ion , le m é m o i r e 
pe r sonne l déposé p a r le r e q u é r a n t ne p e r m e t t a n t pas pour a u t a n t qu ' i l 
soit r e p r é s e n t é devan t la C o u r de cassa t ion . Pa r a i l leurs , c o n t r a i r e m e n t à 
ce q u e sou t i en t le G o u v e r n e m e n t , il n e s 'est a u c u n e m e n t d é s i n t é r e s s é de 
son pourvoi , m ê m e s'il lui é ta i t é v i d e m m e n t difficile, ayan t é té éloigné de 
force en Algér ie , de suivre de p rès la p r o c é d u r e devan t la C o u r de 
cassa t ion . En tou t é t a t de cause , a u c u n e in fo rma t ion n ' a été 
c o m m u n i q u é e pa r le greffe d e la C o u r d e cassa t ion t a n t au r e q u é r a n t 
q u ' à son conseil , c a r celui-ci n ' é t a i t pas avocat à la C o u r de cassa t ion . Dès 
lors, l ' except ion du G o u v e r n e m e n t doi t ê t r e é c a r t é e . 

3 1 . La C o u r r appe l l e q u e le dé la i de six mois ne peu t c o m m e n c e r à 
cour i r q u ' à p a r t i r du m o m e n t où l ' in té ressé a u n e conna i s sance effective 
et suff isante de la décis ion i n t e r n e défini t ive. P a r a i l leurs , c 'est à l 'Etat 
qui excipe de l ' inobservat ion d u déla i de six mois qu ' i l a p p a r t i e n t 
d ' é tab l i r la d a t e à laquel le le r e q u é r a n t a eu conna i s sance de la 
décis ion i n t e r n e définit ive (voir, mutatis mutandis, l ' a r rê t D e w e e r 
c. Be lg ique du 27 février 1980, série A n" 35, pp . 14-15, § 26) . En 
l 'espèce, la C o u r relève q u e le G o u v e r n e m e n t ne con te s t e pas que 
l ' a r rê t de la C o u r de cassa t ion n ' a pas é té notifié au r e q u é r a n t , mais 
qu ' i l e s t i m e q u e , si le r e q u é r a n t n ' a pas eu conna i s sance d u d i t a r r ê t 
avan t la d a t e du 26 j u i n 1996, ce sera i t p a r un m a n q u e de di l igence de 
sa p a r t . La C o u r cons t a t e c e p e n d a n t que , lors du p rononcé de l ' a r rê t de 
la C o u r de cassa t ion , le r e q u é r a n t se t rouvai t d a n s une s i tua t ion 
d ' ins tab i l i t é en Algé r i e , ce qu i , t r è s v r a i s e m b l a b l e m e n t , l'a mis en 
difficulté pour ob ten i r des in fo rma t ions sur l ' issue de son procès en 
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F r a n c e . En o u t r e , la décision n ' a pas non plus é t é notif iée au conseil du 
r e q u é r a n t , qu i avai t é tabl i au nom du r e q u é r a n t la déc l a r a t i on du 
pourvoi en cassa t ion , et don t les coo rdonnées é t a i en t c o n n u e s d u greffe 
de la C o u r de cassa t ion . D a n s ces condi t ions , et en l ' absence de p reuves 
i r ré fu tab les d é m o n t r a n t q u e le r e q u é r a n t ou son conseil ont eu 
conna i s sance de l ' a r rê t de la C o u r d e cas sa t ion avan t la d a t e i n d i q u é e , 
la C o u r e s t ime conva incan t e l 'aff i rmation selon laquel le le r e q u é r a n t n ' a 
eu conna i s sance de l ' a r rê t en ques t i on q u ' a u mois de s e p t e m b r e 1996 
(voir, mutatis mutandis, l ' a r rê t Papáchelas c. Grèce [ G C ] , n" 31423/96, §§ 30 
et 3 1 , C E D H 1999-11). P a r t a n t , il y a lieu de r e j e t e r l ' except ion 
p r é l i m i n a i r e du G o u v e r n e m e n t . 

II. SUR LA V I O L A T I O N ALLÉGUÉE DE L 'ARTICLE 8 DE LA C O N ­
V E N T I O N 

32. Selon le r e q u é r a n t , l ' in te rd ic t ion du t e r r i t o i r e f rançais pour u n e 
pé r iode de dix ans p rononcée à son e n c o n t r e p o r t e a t t e i n t e à sa vie pr ivée 
et famil iale et viole l 'ar t ic le 8 de la Conven t ion , ainsi libellé : 

« 1. Toute personne a droit au respect de sa vie privée et familiale, de son domicile et 
de sa correspondance. 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 
pour autant que cet te ingérence est prévue par la loi et qu'elle constitue une mesure qui, 
dans une société démocratique, est nécessaire à la sécurité nationale, à la sûreté 
publique, au bien-être économique du pays, à la défense de l'ordre et à la prévention 
des infractions pénales, à la protection de la santé ou de la morale, ou à la protection 
des droits et libertés d 'autrui. » 

A. P a r a g r a p h e 1 d e l 'art ic le 8 

33 . Il s 'agit en p r e m i e r lieu de d é t e r m i n e r si le r e q u é r a n t p e u t se 
prévalo i r d ' une « vie pr ivée et famil iale » en F r a n c e au sens de l 'ar t icle 8 
§ 1 et si la m e s u r e l i t ig ieuse s 'analyse en une ingé rence d a n s celle-ci. 

34. Le r e q u é r a n t fait valoir qu ' i l est venu en F rance en 1967, à l 'âge de 
deux ans . Il est l 'a îné de la famil le , et tous ses f rères et s œ u r s ont la 
na t iona l i t é f rançaise . J u s q u ' à son expuls ion en s e p t e m b r e 1993, il a 
toujours vécu en F r a n c e . T o u t e sa famil le rés ide d a n s ce pays, où il a suivi 
t o u t e sa scolar i té . T i t u l a i r e d ' un cert if icat d ' a p t i t u d e profess ionnel le de 
mécan ic i en -a jus t eu r , il a occupé p lus ieurs emplo i s et effectué divers 
s tages de fo rma t ion profess ionnel le . Pa r a i l leurs , il a vécu p lus ieurs 
a n n é e s avec u n e r e s so r t i s s an t e f rançaise , j u s q u ' a u décès de ce t t e 
d e r n i è r e en oc tobre 1992. P a r la su i t e , il a eu u n e re la t ion s e n t i m e n t a l e 
avec M l l c I., de na t i ona l i t é f rançaise , tous d e u x se conna i s san t depuis de 
t rès n o m b r e u s e s a n n é e s . 
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35 . Le G o u v e r n e m e n t ne con te s t e pas q u e l ' in te rd ic t ion du t e r r i t o i r e 
français qu i f rappe le r e q u é r a n t cons t i tue u n e ingé rence d a n s sa vie 
pr ivée . En r evanche , il e s t ime que le r e q u é r a n t ne sau ra i t se prévaloir 
d 'une vie famil iale au sens de l 'ar t icle 8 § L A cet éga rd , le 
G o u v e r n e m e n t soul igne que le r e q u é r a n t est cé l iba ta i re et sans enfan t . 
Pa r a i l leurs , il n ' a é té a p p o r t é à a u c u n m o m e n t la p reuve qu ' i l 
e n t r e t e n a i t avec ses p a r e n t s ou ses frères et s œ u r s des re la t ions 
é t ro i t e s , ou qu ' i l avait vis-à-vis d 'eux un q u e l c o n q u e lien d e 
d é p e n d a n c e . S'il fait é t a t de ses liens s e n t i m e n t a u x avec M l l c L, il 
n 'ava i t avec elle ni vie de couple ni enfant mais s e u l e m e n t des proje ts 
de vie c o m m u n e qu i n ' ava ien t connu a u c u n e concré t i sa t ion . P a r a i l leurs , 
c 'est à la d a t e de la m e s u r e l i t igieuse q u e se place la C o u r pour 
app réc i e r si le r e q u é r a n t peu t se prévaloi r d ' u n e vie famil ia le au sens 
de la Conven t i on . O r , en l 'espèce, il s emble q u e la re la t ion 
s e n t i m e n t a l e du r e q u é r a n t avec M1 1 ' I. se soit nouée en d é c e m b r e 1992, 
soit u n an a p r è s l ' a r rê t de la cour d ' appe l de Lyon conf i rman t son 
in te rd ic t ion du t e r r i t o i r e . 

36. P o u r e x a m i n e r la ques t i on de savoir si le r e q u é r a n t avait u n e vie 
famil iale au sens de l 'ar t ic le 8, la C o u r se place à l ' époque à laquel le la 
m e s u r e d ' i n t e rd i c t ion du t e r r i t o i r e est d e v e n u e définit ive (voir les a r r ê t s 
Bouche lk ia c. F r a n c e du 29 j a n v i e r 1997, Recueil des arrêts et décisions 1997-1, 
p . 63 , § 4 1 , et El Boujaïdi c. F r a n c e du 26 s e p t e m b r e \997,Recueil 1997-VI, 
pp. 1990-1991, § 33) . En l 'espèce, il s 'agit de s e p t e m b r e 1993, d a t e du rejet 
par la C o u r de cassa t ion de son pourvoi con t r e l ' a r rê t de la cour d ' appe l d u 
23 j a n v i e r 1992. Le r e q u é r a n t peu t donc faire é t a t de sa re la t ion avec 
M ' L, celle-ci é t a n t a n t é r i e u r e à ce t t e d a t e . 

37. La C o u r observe que le r e q u é r a n t est e n t r é en F r a n c e en 1967, à 
l 'âge de deux ans , et y a h a b i t é , à l ' except ion de la pér iode de son service 
mi l i t a i re en Algér ie , j u s q u ' à l ' exécut ion de la m e s u r e d ' i n t e rd i c t ion d u 
t e r r i t o i r e f rançais en m a i 1994. En F r a n c e , il a suivi t ou t e sa scolar i té et 
t ravai l lé p e n d a n t p lus ieurs a n n é e s . En o u t r e , ses p a r e n t s , f rères et s œ u r s y 
r é s iden t . En c o n s é q u e n c e , la C o u r ne d o u t e pas que la m e s u r e l i t ig ieuse 
d ' in te rd ic t ion t e m p o r a i r e du t e r r i to i r e français s 'analyse en u n e i ngé rence 
d a n s le droi t du r e q u é r a n t au respec t de sa vie non s e u l e m e n t pr ivée mais 
é g a l e m e n t famil ia le . 

B. P a r a g r a p h e 2 de Part i c l e 8 

38 . Il convient dès lors d e d é t e r m i n e r si l ' in te rd ic t ion don t il s 'agit 
r empl i s sa i t les condi t ions énoncées au p a r a g r a p h e 2, c 'es t -à-dire é ta i t 
« p révue p a r la loi », poursu iva i t u n ou p lus ieurs des bu t s l ég i t imes qu ' i l 
é n u m è r e , et é t a i t « nécessa i re », « d a n s u n e société d é m o c r a t i q u e », pour 
le ou les réa l i ser . 
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1. « Prévue par la loi » 

39. Il n 'es t pas con te s t é q u e l ' in te rd ic t ion du t e r r i to i r e français pour 
u n e pé r iode de dix ans p r o n o n c é e à l ' encon t re du r e q u é r a n t se fondai t 
su r l 'ar t icle L. 630-1 du code de la s a n t é p u b l i q u e . 

2. But légitime 

40. Il n 'es t pas d a v a n t a g e con t roversé q u e l ' ingérence en cause visait 
des fins p l e i n e m e n t compa t ib l e s avec la C o n v e n t i o n : la « p réven t ion des 
infrac t ions p é n a l e s » et « la p ro tec t ion de la s a n t é pub l i que et de l 'o rdre 
public ». 

3. « Nécessaire dans une société démocratique » 

4 1 . Le r e q u é r a n t rappe l le qu ' i l est a r r ivé en F rance à l 'âge de deux a n s 
et que tou t e sa famille rés ide d a n s ce pays, où il a suivi t ou t e sa scolar i té et 
a t ravai l lé j u s q u ' à son inca rcé ra t ion . Il soul igne qu ' i l est r es té a u p r è s de sa 
c o m p a g n e a t t e i n t e du s i d a j u s q u ' à son décès a u mois d 'oc tobre 1992. P o u r 
ce qui est de ses l iens avec l 'Algérie , il fait obse rve r q u ' é t a n t de na t iona l i t é 
a l g é r i e n n e , il n ' ava i t pas d ' a u t r e choix q u e celui d 'e f fec tuer son service 
mi l i t a i r e en Algér ie s'il ne voulai t pas ê t r e cons idé ré c o m m e insoumis , et 
ê t r e de ce fait pr ivé, n o t a m m e n t , de pas sepor t ou de pièce d ' i d e n t i t é 
a l g é r i e n n e , d o c u m e n t s qui lui é t a i en t ind i spensab les non s e u l e m e n t pour 
c i rcu ler mais é g a l e m e n t pour se faire dé l ivrer des t i t res de séjour . Au 
d e m e u r a n t , il n ' a , en Algér ie , a u c u n e a t t a c h e famil iale p roche . Q u a n t au 
c a r a c t è r e et à la g rav i té des faits pour lesquels il a é t é c o n d a m n é , le 
r e q u é r a n t fait valoir qu ' i l n ' a fait l 'objet que d ' u n e c o n d a m n a t i o n 
assor t i e p o u r les deux t ie rs d ' u n surs is s imple . Il e s t ime q u e ce t t e 
in te rd ic t ion du t e r r i t o i r e f rançais , m ê m e p o u r u n e d u r é e t e m p o r a i r e d e 
dix a n s , a les m ê m e s effets q u ' u n e m e s u r e d ' i n t e rd ic t ion définit ive d u 
t e r r i t o i r e f rançais , qu i ne sau ra i t ê t r e cons idé rée c o m m e u n e m e s u r e 
nécessa i re d a n s une société d é m o c r a t i q u e au sens de l 'ar t ic le 8. A cet 
éga rd , le r e q u é r a n t se réfère au r a p p o r t d ' une commiss ion de réflexion 
su r les pe ines d ' i n t e rd ic t ion du t e r r i t o i r e r e m i s au G a r d e des Sceaux 
en n o v e m b r e 1998, d a n s lequel il est préconisé n o t a m m e n t 
« l ' impossibi l i té abso lue de p r o n o n c e r u n e m e s u r e d ' i n t e rd ic t ion d u 
t e r r i t o i r e f rançais pour les é t r a n g e r s ayant suivi l eur scolar i té en F r a n c e 
et y r é s idan t h a b i t u e l l e m e n t depu i s lors », et ce que l les q u e soient la 
n a t u r e et la g rav i té des faits c o m m i s . 

42. Le G o u v e r n e m e n t fait obse rve r que le r e q u é r a n t n ' a pas 
man i f e s t é sa volonté de s ' i n t ég re r à la société f rançaise , q u a n d b ien 
m ê m e sa vie pr ivée se dé rou la i t en F r a n c e . Ainsi , à la différence d e 
tous ses f rères et s œ u r s qui sont f rançais , le r e q u é r a n t a conservé la 
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na t iona l i t é a lgé r i enne et n ' a j a m a i s man i fe s t é le souha i t de p r e n d r e la 
na t iona l i t é f rançaise q u a n d il é t a i t en dro i t de le fa i re . A u c o n t r a i r e , il a 
effectué son service mi l i ta i re en Algér ie p e n d a n t deux a n s , de janvier 
1984 à d é c e m b r e 1985. Au to ta l , si le r e q u é r a n t a vécu u n e g r a n d e 
p a r t i e de sa vie en F r a n c e , il a s u r t o u t fait la p reuve de son 
a t t a c h e m e n t à l 'Algérie don t il a conservé la n a t i o n a l i t é . P a r a i l leurs , le 
r e q u é r a n t a m a i n t e n u à l 'évidence des re la t ions pr ivées en Algérie 
p e n d a n t la d u r é e de son séjour en F r a n c e et y a des p a r e n t s . Ainsi, 
d a n s u n e l e t t r e de M l l c L., il est aff i rmé q u e la g r a n d - m è r e du 
r e q u é r a n t vit en Algér ie . P a r a i l l eurs , le r e q u é r a n t s 'est r e n d u en 
Algér ie p e n d a n t qu ' i l vivait en F r a n c e p o u r y pas se r des vacances . 

43 . Le G o u v e r n e m e n t soul igne en o u t r e q u e le r e q u é r a n t s 'est inscrit 
en F r a n c e d a n s la m a r g i n a l i t é en s ' a d o n n a n t à la c o n s o m m a t i o n et au 
trafic d e p r o d u i t s s tupé f i an t s . Il a e n pa r t i cu l i e r approv i s ionné en héro ïne 
sa c o m p a g n e , M n u ' C , en r en fo rçan t sa d é p e n d a n c e alors qu ' e l l e é ta i t 
g r a v e m e n t m a l a d e . En o u t r e , et c o m m e l'a c o n s t a t é la cour d ' ap p e l de 
Lyon, il fournissai t les a u t r e s c o n s o m m a t e u r s du r é seau en coupan t 
l 'héro ïne d a n s des condi t ions p a r t i c u l i è r e m e n t i n q u i é t a n t e s p o u r leur 
s a n t é , c 'es t -à-di re en la m é l a n g e a n t à des p rodu i t s t ie rs , sans d o u t e pour 
ob ten i r u n e plus g r a n d e q u a n t i t é r evendab le . P a r a i l leurs , de t o u t e s les 
p e r s o n n e s impl iquées d a n s le trafic, le r e q u é r a n t fut c o n d a m n é à la plus 
lourde pe ine . Il a p p a r u t en fait c o m m e le c e n t r e du r é seau . D a n s ces 
condi t ions , la cour d ' appe l de Lyon a g g r a v a la pe ine d ' e m p r i s o n n e m e n t 
p rononcée en p r e m i è r e in s t ance et p r o n o n ç a l ' in te rd ic t ion du t e r r i t o i r e 
f rançais . Le G o u v e r n e m e n t a joute q u e le r e q u é r a n t , cé l iba ta i r e et sans 
enfan t , n 'ava i t pas de vie famil ia le é tabl ie en F r a n c e et pas de vie de 
couple . 

44. Le G o u v e r n e m e n t conclut q u ' e u éga rd à la gravi té de l ' infract ion 
c o m m i s e et au fait que le r e q u é r a n t n 'avai t pas de vie familiale en F rance , 
la m e s u r e d ' in te rd ic t ion t e m p o r a i r e d u t e r r i t o i r e f rançais é ta i t 
p l e i n e m e n t p r o p o r t i o n n é e a u x faits et qu ' i l a é t é m é n a g é u n j u s t e 
équi l ib re e n t r e le bu t l ég i t ime visé et le droi t au respec t de la vie privée 
et famil iale du r e q u é r a n t . 

45 . La C o u r rappe l le qu' i l est de la p ré roga t ive des E t a t s c o n t r a c t a n t s 
d ' a s s u r e r l 'o rdre publ ic . D a n s ce c o n t e x t e , ils on t auss i le d ro i t d e 
con t rô le r , en ve r tu d ' un pr inc ipe de droi t i n t e r n a t i o n a l b ien é tabl i et sans 
pré judice des e n g a g e m e n t s décou l an t p o u r eux des t r a i t é s , l ' e n t r é e et le 
séjour des n o n - n a t i o n a u x . A ce t i t r e , ils ont la facul té d ' expu l se r les 
d é l i n q u a n t s p a r m i ceux-ci (voir, e n d e r n i e r l ieu, les a r r ê t s El Boujaïdi 
p réc i t é , p. 1992, § 39, et Boujlifa c. F r a n c e du 21 oc tobre 1997, Recueil 
1997-VI, p . 2264, § 42) . 

Toute fo i s , l eu r s décis ions en la m a t i è r e , d a n s la m e s u r e où elles 
p o r t e r a i e n t a t t e i n t e à u n dro i t p r o t é g é p a r le p a r a g r a p h e 1 d e l 'ar t ic le 8, 
doivent se révéler nécessa i r e s d a n s u n e société d é m o c r a t i q u e , c 'est-à-dire 
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jus t i f iées p a r u n besoin social i m p é r i e u x , et , n o t a m m e n t , p r o p o r t i o n n é e s 
a u bu t l ég i t ime poursuivi (voir, e n d e r n i e r lieu, l ' a r rê t Boujlifa p réc i t é , 
p . 2264, § 42) . 

46 . Auss i , la t âche de la C o u r consis te- t -el le à d é t e r m i n e r si la m e s u r e 
l i t igieuse a r e spec té un j u s t e équi l ibre e n t r e les i n t é r ê t s en p r é s e n c e , à 
savoir , d ' u n e p a r t , le dro i t du r e q u é r a n t au respec t de sa vie pr ivée et 
famil iale e t , d ' a u t r e p a r t , la p ro t ec t ion de l 'o rdre publ ic , la p réven t ion 
des infract ions péna le s et la p ro tec t ion de la s a n t é . 

47. Le r e q u é r a n t est a r r ivé en F r a n c e à l 'âge de deux ans et y a rés idé 
r é g u l i è r e m e n t de 1967 à 1994, à l ' except ion de la pé r iode de deux ans 
c o r r e s p o n d a n t à son service mi l i t a i re en Algér ie . En F rance , il a suivi sa 
scolar i té et t ravai l lé p e n d a n t p lus ieurs a n n é e s . D a n s ce pays h a b i t e n t ses 
p a r e n t s ainsi q u e tous ses frères et s œ u r s , tous de na t i ona l i t é f rançaise . 

48 . Toute fo i s , cé l iba t a i r e et sans enfan t , le r e q u é r a n t n ' a pas 
d é m o n t r é e n t r e t e n i r des r e l a t ions é t ro i t e s ni avec ses p a r e n t s ni avec ses 
frères et s œ u r s h a b i t a n t en F r a n c e . En o u t r e , il convient de sou l igner que , 
lorsque le r e q u é r a n t a n o u é sa r e l a t ion avec M I., en d é c e m b r e 1992, il 
avait dé jà fait l 'objet de la m e s u r e d ' in te rd ic t ion du t e r r i t o i r e français et 
ne pouvai t dès lors ignore r la s i t ua t ion de p r éca r i t é d a n s laquel le il se 
t rouva i t . 

P a r a i l leurs , il a g a r d é sa na t iona l i t é a lgé r i enne et n ' a j a m a i s p r é t e n d u 
ignore r la l angue a r a b e . Il a effectué son service mi l i t a i r e d a n s son pays 
d 'o r ig ine et s'y est r e n d u en vacances à p lus ieurs r ep r i ses . Il s emble aussi 
qu ' i l n ' a j a m a i s man i fes t é la volonté de deven i r français q u a n d il é ta i t en 
d ro i t de le faire. Ainsi , m ê m e si ses a t t a c h e s famil ia les et sociales se 
t r ouven t pour l ' essent ie l en F r a n c e , il est avéré , c o m m e le sou t ien t le 
G o u v e r n e m e n t , que le r e q u é r a n t a conservé avec son pays n a t a l des liens 
a u t r e s q u e la seule na t i ona l i t é . 

Q u a n t à la g rav i té de l ' infract ion, la C o u r note q u e , selon l ' a r rê t de la 
cour d ' appe l de Lyon, le r e q u é r a n t a é té c o n d a m n é à u n e pe ine de trois ans 
d ' e m p r i s o n n e m e n t don t d e u x avec surs is pour s ' ê t re livré à un trafic 
d ' hé ro ïne , don t u n e p a r t i e é ta i t c o n s o m m é e p a r l u i - m ê m e ou pa r sa 
concub ine , et le r e s t e r e v e n d u p o u r f inancer de nouveaux a c h a t s , ap rès 
coupage d a n s des condi t ions p a r t i c u l i è r e m e n t i n q u i é t a n t e s pour la s an t é 
des a c q u é r e u r s . Il est i ncon te s t ab l e q u e l ' infract ion c o m m i s e cons t i tue 
u n e a t t e i n t e grave à l 'o rdre publ ic et à la p ro tec t ion de la s a n t é d ' a u t r u i . 
O r , au vu des ravages de la d r o g u e d a n s la popu la t ion , la C o u r conçoit que 
les au to r i t é s fassent p r e u v e d ' une g r a n d e f e r m e t é à l ' égard de ceux qui 
c o n t r i b u e n t à la p r o p a g a t i o n de ce fléau ( a r r ê t D a l i a c. F r a n c e d u 
19 février 1998, Recueil 1998-1, p . 92, § 54) . 

49. Eu é g a r d à ce qu i p r é c è d e , la C o u r e s t ime q u e la m e s u r e 
d ' i n t e rd i c t ion du t e r r i t o i r e français pour une pé r iode de dix ans n ' é t a i t 
pas d i s p r o p o r t i o n n é e aux bu t s l ég i t imes poursuivis . Il n 'y a donc pas eu 
violat ion de l 'ar t icle 8. 
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P A R C E S M O T I F S , L A C O U R 

Dit, pa r cinq voix con t r e deux , qu ' i l n 'y a pas eu viola t ion de l 'ar­
ticle 8 de la Conven t ion . 

Fa i t en f rançais , pu is c o m m u n i q u é p a r écri t le 30 n o v e m b r e 1999 e n 
app l ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ L . LOUCAIDES 
Greff ière P r é s i d e n t 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
C o n v e n t i o n et 74 § 2 d u r è g l e m e n t , l ' exposé de l 'opinion d i s s iden te 
c o m m u n e à M. C o s t a et M " u ' T u l k e n s . 

L . L . 
S.D. 
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O P I N I O N D I S S I D E N T E C O M M U N E À M . C O S T A 
E T M m e T U L K E N S , J U G E S 

Nous r e g r e t t o n s de n 'avoir pu suivre la ma jo r i t é , qu i a e s t imé q u e 
l 'ar t icle 8 de la Conven t i on n 'a pas é té violé. 

Il ne m a n q u e ce r t e s pas d ' a r g u m e n t s en faveur de la non-violat ion ; 
nous r econna i s sons auss i que la j u r i s p r u d e n c e de la C o u r , au moins 
depu i s l ' a r rê t B o u g h a n e m i c. F r a n c e du 24 avril 1996 (Recueil des arrêts et 
décisions 1996-11, p . 593), s 'est infléchie d a n s le sens de la sévér i té : au cours 
des a n n é e s 1996 à 1998, s 'agissant d ' é t r a n g e r s expulsés ou ayant fait 
l 'objet d ' u n e in te rd ic t ion du t e r r i t o i r e , les a r r ê t s conc luan t à la non-
violat ion de l 'ar t icle 8 sont n e t t e m e n t plus n o m b r e u x q u e l ' inverse , 
m ê m e si la C o u r est souven t p a r t a g é e dans les votes . 

Toute fo i s , le cas de M. Baghli nous semble déce le r u n e ingé rence 
d i s p r o p o r t i o n n é e d a n s l 'exercice de son dro i t au respec t de sa vie pr ivée 
(sinon famil ia le) . C 'es t b ien la p r o p o r t i o n n a l i t é de la m e s u r e c r i t i quée qu i 
est e n j e u , nu l ne c o n t e s t a n t q u e ce t t e m e s u r e - une in te rd ic t ion pour dix 
ans du t e r r i t o i r e français - é ta i t p révue pa r la loi, et qu 'e l le poursu iva i t u n 
but l ég i t ime . 

O r , d a n s son cont rô le de la p ropo r t i onna l i t é , la C o u r e u r o p é e n n e des 
Dro i t s de l ' H o m m e t ien t c o m p t e de n o m b r e u x é l é m e n t s : la na i s sance 
d a n s le pays d 'accuei l de l ' é t r a n g e r ou, à défau t , l 'âge a u q u e l il y est 
a r r ivé , la p r é s e n c e de sa famille d a n s le pays d 'accuei l , l ' in tens i té de ses 
liens avec celui-ci ou au con t r a i r e le m a i n t i e n de l iens avec le pays 
d 'o r ig ine , la n a t u r e des faits r ep rochés à l ' é t r a n g e r ainsi q u e les motifs 
de sa c o n d a m n a t i o n , la n a t u r e et le quantum de la pe ine pr inc ipa le 
e n c o u r u e , enfin la d u r é e p lus ou moins longue de la m e s u r e 
d ' é l o i g n e m e n t c o n t e s t é e . 

A cet éga rd , la n a t u r e des faits r e p r o c h é s à M. Baghl i pesa i t 
é v i d e m m e n t d 'un poids i m p o r t a n t , pu isqu ' i l s 'agissai t d ' une infract ion à 
la légis lat ion sur les s tupé f i an t s . Mais cela n 'es t pas en soi décisif : d a n s 
l ' a r rê t M e h e m i c. F r a n c e du 26 s e p t e m b r e 1997 {Recueil 1997-VI, p . 1959), 
la C o u r a ce r t e s ind iqué q u e « au vu des r avages de la d r o g u e d a n s la 
popu la t ion », elle concevai t « q u e les a u t o r i t é s fassent p reuve d ' u n e 
g r a n d e f e r m e t é à l ' égard de ceux qui c o n t r i b u e n t a c t i v e m e n t à la 
p r o p a g a t i o n de ce fléau » ( p a r a g r a p h e 37) . P o u r t a n t , p a r cet a r r ê t , elle a 
conclu (à l ' u n a n i m i t é ) à la violat ion de l 'ar t ic le 8 de la Conven t i on . Il faut 
donc p r e n d r e en cons idé ra t ion d ' a u t r e s é l é m e n t s , et à cet é g a r d les 
a r g u m e n t s r e t e n u s p a r la ma jo r i t é d a n s la p r é s e n t e affaire (pa ra ­
g r a p h e 48) ne nous pa r a i s s en t pas non plus d é t e r m i n a n t s . 

En sens inverse en effet, M. Baghl i , né en Algér ie , est a r r ivé en F r a n c e à 
l 'âge de d e u x ans . Il y a tou jours rés idé , avec tou t e sa famil le , don t il est le 
fils a îné . Il y a fait t ou t e sa scolar i té , a passé un C A P de mécan ic i en -
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a jus t eu r , puis a exercé p lus ieurs emplo is . Avan t qu ' i l ne s ' adonne 
m a l h e u r e u s e m e n t à la d r o g u e , il avai t , hors ses deux a n n é e s de service 
mi l i t a i r e , vingt et une a n n é e s de rés idence i n i n t e r r o m p u e en F r a n c e . 

P a r a i l leurs , on ne peu t q u ' ê t r e f rappé , d a n s u n c o n t e x t e p o u r t a n t lié 
aux s tupé f i an t s , du m a n q u e de gravi té i nhab i tue l des infract ions et des 
sanc t ions . Le r e q u é r a n t n ' ava i t a u c u n a n t é c é d e n t j ud i c i a i r e . Mis e n 
e x a m e n , il n ' a fait q u e q u a t r e s e m a i n e s de d é t e n t i o n provisoire avant 
d ' ê t r e placé sous un cont rô le jud ic i a i r e , p e n d a n t lequel il a t rava i l lé . Le 
trafic d ' hé ro ïne p o u r lequel il a é té a r r ê t é a po r t é sur une d iza ine d e 
g r a m m e s , et il n ' a é t é c o n d a m n é en p r e m i è r e in s t ance q u ' à t rois mois d e 
pr ison fe rme (et douze avec surs i s ) , puis en appel à un a n 
d ' e m p r i s o n n e m e n t , plus d e u x ans avec surs is . S'agit-il là d ' u n e infract ion 
grave à la légis lat ion sur les s tupéf ian t s ? Il est p e r m i s d ' en d o u t e r , sauf à 
poser en pr inc ipe q u e t o u t e infract ion à ce t t e légis la t ion est g rave , que l les 
q u ' e n soient la n a t u r e et la sanc t ion . 

Q u a n t à la d u r é e de l ' in te rd ic t ion du t e r r i t o i r e , elle a é té fixée dès la 
p r e m i è r e ins tance à dix ans (pour trois mois d ' e m p r i s o n n e m e n t , don t u n 
couver t pa r la d é t e n t i o n provisoi re) . C e t t e d u r é e n ' a ce r t e s pas é t é 
a l longée p a r la cour d ' appe l , qui a en r evanche a u g m e n t é celle de la 
pe ine de pr ison, ma i s elle nous s e m b l e à la fois assez longue pour r u i n e r 
la vie d ' un h o m m e âgé de v ing t -neuf ans q u a n d la m e s u r e fut exécu tée , et 
t rop longue p a r r a p p o r t aux faits dé l i c tueux et à la pe ine pr inc ipa le 
p rononcée . 

En r é s u m é , M. Baghl i est u n i m m i g r é d e la seconde g é n é r a t i o n , u n 
« quas i -F rança i s », dont la t r è s g r a n d e major i t é des a t t a c h e s famil ia les , 
sociales, profess ionnel les , cu l tu re l l e s se t rouvai t en F r a n c e . Ce la , c o m m e 
l 'observait M m c P a l m d a n s son opinion d i s s iden te d a n s l 'affaire Bouche lk ia 
c. F r a n c e ( a r r ê t du 29 j a n v i e r 1997, Recueil 1997-1, p . 47) , devai t 
n o r m a l e m e n t inc i ter son pays d 'accuei l à t r a i t e r M. Baghl i de la m ê m e 
m a n i è r e q u e les n a t i o n a u x . Il est c e r t a i n qu ' i l s 'est m a l c o m p o r t é . Ma i s , 
en p a s s a n t u n an en pr ison, n 'a-t- i l pas su f f i samment payé sa d e t t e ? 
Fallait- i l mul t ip l i e r pa r dix la d u r é e de l ' e m p r i s o n n e m e n t p o u r fixer celle 
du b a n n i s s e m e n t légal qu ' e s t l ' in te rd ic t ion d u t e r r i t o i r e ? N o u s ne le 
pensons pas : cela, d a n s une société d é m o c r a t i q u e , n ' é t a i t pas nécessaire. 

En réa l i t é , l ' i n te rd ic t ion du t e r r i t o i r e pour q u e l q u ' u n qui y a 
p r a t i q u e m e n t tou jours vécu, s u r t o u t lo rsqu 'e l le est b e a u c o u p plus longue 
(et p e u t - ê t r e plus lou rde d'effets) q u e la pe ine pr inc ipa le , et dès lors 
qu 'e l le ne peu t f rapper q u e ceux qu i sont j u r i d i q u e m e n t é t r a n g e r s , 
devra i t ê t r e infligée avec c i rconspec t ion et pour des ra i sons t r è s for tes . 
Te l ne s emble pas avoir é t é le cas d a n s la p r é s e n t e affaire. 
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S U M M A R Y ' 

Applicability of Article 6 to disputes raised by public servants 

Article 6 § 1 

Applicability - Civil rights and obligations - Administrative proceedings - Public officials 
under contract - Concept of "civil service" - Autonomous interpretation - Participation in 
exercise of powers conferred by public law and duties designed to protect the general interests of 
the State and other public authorities - Slate's sovereign power - Disputes concerning pensions 

* 
* * 

The applicant was recruited under contract by the Ministry of Cooperation and 
Development and placed at the disposal of a foreign government. His duties 
included drawing up the budget of State investment. He was due to receive a new 
contract when, after undergoing a medical examination, he was declared 
permanently unfit to serve overseas. His name was then removed from the list of 
the Ministry's establishment. Appeals by the applicant to the administrative courts 
against the above decision were unsuccessful. The applicant complained of the 
length of the proceedings. 

Held 
Article 6 § 1 (applicability): Disputes relating to the recruitment, careers and 
termination of service of civil servants were, as a general rule, outside the scope 
of Article 6 § 1, just as, in the law of many member States, there was a basic 
distinction between civil servants and employees governed by private law. 
However, the Court had accepted that such disputes enjoyed the protection of 
Article 6 where they concerned not conditions of service but the assertion of a 
"purely economic" or "essentially economic" right, provided that the claim did 
not mainly call in question "the authorities' discretionary powers". However, 
neither the "economic" criterion nor the "discretionary powers" criterion 
indicated with sufficient precision the scope of member States ' obligations under 
Article 6 in disputes raised by public officials concerning their conditions of service. 
The question whether the status of public officials was governed by public law or 
private law in this or that member State was not decisive. The application of 
Article 6 had to be based on an autonomous interpretation of the term "civil 
service", so that public officials in all the member States, irrespective of their 
status under domestic law, could be afforded equal treatment. It was therefore 
appropriate to adopt a functional criterion - based on the nature of the 
employee's duties and responsibilities - which, while respecting the principle of 

1. This summary by the Registry does not bind the Court. 
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restrictive interpretation of exceptions to the safeguards afforded by Article 6, 
would put an end to existing uncertainties. Accordingly, the only officials 
excluded from the protection of Article 6 were those who were called upon to 
participate in the exercise of powers conferred by public law and whose duties 
were designed to safeguard the general interests of the State or of other public 
authorities. Since these officials wielded a portion of the State's sovereign power, 
the State had a legitimate interest in requiring of them "a special bond of trust and 
loyalty". However, disputes concerning pensions came within the ambit of Article 6 
because, irrespective of their previous duties, retired officials ceased to wield a 
portion of the State's sovereign power. In the present case, the applicant's 
responsibilities in the field of public finances, which was, par excellence, a sphere in 
which States exercised sovereign power, necessarily entailed participation in the 
exercise of powers conferred by public law. Accordingly, Article 6 was not 
applicable. 

Conclusion: Article 6 § 1 not applicable (thirteen votes to four). 
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P E L L E G R I N v. F R A N C E J U D G M E N T . ' I l 

In the c a s e o f P e l l e g r i n v. F r a n c e , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing , in acco rdance wi th 

Art ic le 27 of t he C o n v e n t i o n for t he P ro tec t ion of H u m a n Righ t s and 
F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , as a m e n d e d by Pro to ­
col No. 1 1 ' , a n d the re levan t provisions of t he Rules of C o u r t 2 , as a G r a n d 
C h a m b e r composed of t he following j u d g e s : 

M r s E. P A L M , President, 
M r A. P A S T O R R I D R U E J O , 

M r L. F E R R A R I B R A V O , 

M r L. C .AFLISCH, 

M r J . -P . C O S T A , 

M r s F. T U L K E N S , 

M r W . F U H R M A N N , 

Mr K. J U N G W I E R T , 

M r M. F I S C H B A C H , 

M r V . B U T K F . V Y C H , 

M r J . C A S A D E V A L L , 

M r B . Z U P A N C I C , 

M r s N. V A J I C , 

M r J . H E D I G A N , 

M r s W. T H O M A S S E N , 

Mr T. P A N T I R U , 

Mr K. T R A J A , 

and also of Mrs M. D E BoF.R-BuQUlCCHiO, Deputy Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 10 J u n e a n d 17 N o v e m b e r 1999, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the las t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t by the E u r o p e a n Commiss ion of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 9 D e c e m b e r 1998, wi th in the 
t h r e e - m o n t h per iod laid down by fo rmer Art ic les 32 § 1 a n d 47 of the 
Conven t ion . It o r ig ina t ed in a n app l ica t ion (no. 28541/95) aga ins t t h e 
F r e n c h Repub l i c lodged wi th the C o m m i s s i o n u n d e r f o rmer Ar t ic le 25 by 
a F r e n c h na t iona l , M r Gilles Pe l legr in , on 8 J u l y 1995. 

T h e C o m m i s s i o n ' s r e q u e s t r e fe r red to fo rmer Art ic les 44 and 48 and 
to the dec la ra t ion w h e r e b y F r a n c e recognised the compul so ry ju r i sd ic t ion 
of t he C o u r t ( fo rmer Ar t ic le 46) . T h e object of t h e r e q u e s t was to ob ta in 
a decis ion as to w h e t h e r the facts of t he case disclosed a b r e a c h by 

1-2. Note by the Registry. Protocol No. 11 and the Rules of Court came into force on 1 November 
1998. 
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t he r e sponden t S t a t e of its obl iga t ions u n d e r Art ic le 6 § 1 of t he 
Conven t i on . 

2. O n 6 J a n u a r y 1999 the appl ican t de s igna t ed t he lawyer who would 
r e p r e s e n t h im (Rule 36 § 3) . 

3. In acco rdance wi th the provisions of Art ic le 5 § 4 of Protocol No. 11 
t a k e n t o g e t h e r wi th Ru les 100 § 1 a n d 24 § 6, a pane l of t h e G r a n d 
C h a m b e r dec ided on 14 J a n u a r y 1999 t h a t t he case would be e x a m i n e d 
by the G r a n d C h a m b e r of the C o u r t . T h e G r a n d C h a m b e r inc luded ex 
officio M r J . - P . Cos t a , t he j u d g e e lec ted in respec t of F r a n c e (Article 27 § 2 
of t he Conven t i on a n d Rule 24 § 4) , M r L. W i l d h a b e r , t he P r e s i d e n t of the 
C o u r t , M r s E. P a l m , Vice -Pres iden t of t he C o u r t , and M r M. F ischbach , 
Vice -Pres iden t of Sect ion (Article 27 § 3 of t he Conven t ion a n d Ru le 24 
§§ 3 and 5 (a ) ) . T h e o t h e r m e m b e r s a p p o i n t e d to c o m p l e t e the G r a n d 
C h a m b e r w e r e M r L. F e r r a r i Bravo , Mr L. Cafl isch, M r W. F u h r m a n n , 
M r K. J u n g w i e r t , M r J . Casadeva l l , M r B . Zupanc ic , Mrs N . Vajic, 
M r J. H e d i g a n , Mrs W. T h o m a s s e n , M r s M. Tsa t sa -Niko lovska , 
M r T . P a n j i r u , M r E. Levits and M r K. T r a j a (Rule 24 § 3) . 

4. At t he C o u r t ' s invi ta t ion (Rule 99) , t he C o m m i s s i o n d e l e g a t e d one 
of its m e m b e r s , M r J . -C . G e u s , to t ake p a r t in t he p roceed ings before t he 
G r a n d C h a m b e r . 

5. T h e R e g i s t r a r received the m e m o r i a l of t he app l ican t on 7 Apri l 
1999 a n d the m e m o r i a l of the F r e n c h G o v e r n m e n t (" the G o v e r n m e n t " ) 
on 16 Apri l . 

6. In acco rdance wi th the P re s iden t ' s decision, a h e a r i n g took place in 
publ ic in t he H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on l O J u n e 1999. 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r J . -F . D O B E L I . E , D e p u t y D i r e c t o r of Lega l Affairs, 

Min i s t ry of Fore ign Affairs, Agent, 
M r P . B O U S S A R O Q U E , H u m a n Righ t s Sect ion , 

Legal Affairs D e p a r t m e n t , 
Min i s t ry of Fore ign Affairs, Counsel; 

(b) for the applicant 
M r C. P E T T I T I , of t he Par i s Bar , Counsel; 

(c) for the Commission 
M r J . -C . G E U S , Delegate, 
Ms M.-T. S C H O E P F E R , Secretary to the Commission. 

T h e C o u r t h e a r d add re s se s by M r G e u s , M r Pe t t i t i and M r Dobel le . 
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7. M r W i l d h a b e r , who was u n a b l e to a t t e n d the hea r ing , was rep laced 
as P re s iden t of t he G r a n d C h a m b e r by Mrs P a l m (Rule 10), his place as a 
m e m b e r of the G r a n d C h a m b e r b e i n g t a k e n by Mrs F. T u l k e n s , subs t i t u t e 
j u d g e (Rule 24 § 5 (b) ) . M r Levi ts , w h o was l ikewise unab le to a t t e n d the 
hea r ing , was rep laced by M r V. Butkevych, s u b s t i t u t e j u d g e (above-
m e n t i o n e d Rule 24 § 5 (b) ) . M r s Tsa t sa -Niko lovska , who was u n a b l e t o 
a t t e n d the de l ibe ra t i ons on 17 N o v e m b e r 1999, was rep laced by 
M r A. Pas to r Ridrue jo , subs t i t u t e j u d g e ( above -men t ioned Rule 24 § 5 (b)) . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e r e l e v a n t fac t s 

8. Unt i l 1989 the appl ican t was employed in t he p r iva te sector , 
work ing ma in ly as a m a n a g e m e n t and accoun tancy c o n s u l t a n t . O n the 
basis of t he professional expe r i ence he had t hus acqu i red , he appl ied for 
a j o b work ing for t he F r e n c h S t a t e u n d e r t he overseas coopera t ion 
p r o g r a m m e . 

9. T h e F r e n c h Min i s t ry of C o o p e r a t i o n and D e v e l o p m e n t r ec ru i t ed 
h im - u n d e r a con t r ac t s igned on 13 M a r c h 1989 - as a t echnica l adviser 
to t h e M i n i s t e r for t h e Economy, P l a n n i n g a n d T r a d e of E q u a t o r i a l 
G u i n e a . As head of project , he was to be respons ib le for d r a w i n g u p the 
b u d g e t of S t a t e i n v e s t m e n t for 1990 and was to p a r t i c i p a t e in the 
p r e p a r a t i o n of t he t h r e e - y e a r p lan and the t h r e e - y e a r p r o g r a m m e of 
public i n v e s t m e n t , in l iaison wi th G u i n e a n civil s e rvan t s and 
i n t e r n a t i o n a l o rgan i s a t i ons . 

10. T h e con t rac t s t i pu l a t ed t h a t the app l i can t was to be p laced a t the 
disposal of t he g o v e r n m e n t of t he Republ ic of E q u a t o r i a l G u i n e a for two 
t e n - m o n t h spells s e p a r a t e d by a per iod of h o m e leave ca lcu la ted on the 
basis of five days for each m o n t h worked . T h e con t r ac t also laid down the 
condi t ions of his r e m u n e r a t i o n and in respec t of all o t h e r m a t t e r s re fe r red 
to t he r egu la t ions issued p u r s u a n t to t he Law of 13 J u l y 1972 (see 
p a r a g r a p h 36 below). 

11. O n 9 J a n u a r y 1990, following a n u m b e r of local d i s a g r e e m e n t s , the 
G u i n e a n au tho r i t i e s p laced the app l i can t once m o r e at the disposal of the 
F r e n c h a u t h o r i t i e s . T h i s caused the t e r m i n a t i o n of his con t r ac t on expiry 
of his per iod of h o m e leave (see p a r a g r a p h 31 below). 

12. T h e Min i s t ry i n t e n d e d to give the app l i can t a new con t r ac t when 
he had comple t ed his h o m e leave, ass ign ing him to du t i e s in G a b o n . T o be 
eligible, he h a d to satisfy two pr io r cond i t ions , as r e q u i r e d of all o the r 
app l i can t s for coope ra t i on pos ts : firstly, c a n d i d a t e s h a d to ob ta in the 
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approval of the a u t h o r i t i e s of the c o u n t r y w h e r e they were to serve ; 
secondly, they had to be cer t i f ied medical ly fit to serve overseas . 

13. As the approval of t h e G a b o n e s e a u t h o r i t i e s was slow in coming , 
t he Min i s t ry of C o o p e r a t i o n a n d D e v e l o p m e n t notified the app l ican t - by 
a l e t t e r of 2 F e b r u a r y 1990 - t h a t his con t r ac t was to be t e r m i n a t e d a n d 
in fo rmed h im tha t he would s u b s e q u e n t l y be r e m o v e d from the Min i s t ry ' s 
e s t a b l i s h m e n t wi th effect from 15 M a r c h 1990. 

14. T h e G a b o n e s e a u t h o r i t i e s ' approval was l a t e r given for a post of 
f inancial ana lys t a t t he Min i s t ry of Publ ic Sec tor Reform. By a l e t t e r of 
7 F e b r u a r y 1990 the Min i s t ry of C o o p e r a t i o n and D e v e l o p m e n t no ted 
this approva l and accordingly dec la red the str iking-off decis ion 
a n n o u n c e d on 2 F e b r u a r y nul l a n d void. T h e app l i can t was t h e n 
s u m m o n e d to a t t e n d the compul so ry medica l e x a m i n a t i o n to assess his 
fitness to serve . 

15. O n 22 F e b r u a r y 1990 t h e doc to r respons ib le for t h e in te r -
min i s t e r i a l medica l service, a special is t in t ropical med ic ine , e x a m i n e d 
the app l ican t and o r d e r e d an add i t iona l psychia t r ic r e p o r t . In t he light of 
t h e r e su l t s of t he add i t i ona l d iagnos is , t he doc tor dec l a r ed on 15 M a r c h 
1990 t h a t t he app l ican t was p e r m a n e n t l y unfit to serve overseas . 

16. O n 23 M a r c h 1990 the Min i s t ry of C o o p e r a t i o n and D e v e l o p m e n t 
no ted t h a t opin ion and accordingly in fo rmed the app l ican t t h a t his n a m e 
was to be r emoved from the list of the Minis t ry ' s e s t a b l i s h m e n t wi th effect 
from 15 M a r c h 1990. 

B. T h e p r o c e e d i n g s in i s s u e 

17. O n 16 May 1990 the app l ican t lodged an appl ica t ion wi th t he Par i s 
Admin i s t r a t i ve C o u r t to set as ide t he decis ion of 23 M a r c h 1990 as be ing 
unlawful . 

18. O n 9 N o v e m b e r 1990 the Min i s t e r for C o o p e r a t i o n and 
D e v e l o p m e n t filed his de fence . 

19. By an in te r locu to ry j u d g m e n t of 16 April 1992 the Par i s 
Admin i s t r a t i ve C o u r t o r d e r e d a medica l r epor t in o r d e r to a sce r t a in 
w h e t h e r , on accoun t of his s t a t e of hea l t h , t he app l ican t had been unfit in 
M a r c h 1990 to serve as a t echn ica l adviser u n d e r t he overseas coopera t ion 
p r o g r a m m e . 

20. O n 21 N o v e m b e r 1992 the medica l exper t filed his r epo r t , hav ing 
in te rv iewed the app l ican t and given him a medica l , psychological a n d 
neuropsych ia t r i c e x a m i n a t i o n on 3 S e p t e m b e r 1992. H e gave it as his 
opinion t h a t the Min i s t ry of C o o p e r a t i o n and D e v e l o p m e n t ' s admin i s ­
t ra t ive reac t ion had b e e n excessive and t h a t t he app l i can t ' s s t a t e of 
h e a l t h had not m a d e h i m unfi t t o r e s u m e his du t i e s a f te r t h r e e m o n t h s ' 
s ick-leave, a f te r which he could have gone before a medica l boa rd . 
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2 1 . O n 22 D e c e m b e r 1992 the app l ican t filed a c o m p e n s a t i o n c la im, 
seek ing a n o rde r r e q u i r i n g t he S t a t e to pay h i m two different sums . 
First ly, he c l a imed 550,000 F r e n c h francs (FRF) , which he cons ide red to 
be t he a m o u n t of r e m u n e r a t i o n he would have received if he had r e m a i n e d 
in post ; secondly, he c l a imed F R F 500,000 in c o m p e n s a t i o n for the 
pe r sona l , p e c u n i a r y a n d non-pecun ia ry d a m a g e he cons ide red he had 
sus t a ined on account of be ing s t ruck off. 

22. By a decision of 4 J a n u a r y 1993 the Par i s A d m i n i s t r a t i v e C o u r t 
fixed the a m o u n t payable in costs for t he medica l r e p o r t . By a decis ion of 
1 M a r c h 1993 it co r r ec t ed a clerical e r r o r in t he opera t ive provisions of the 
first decision. 

23 . O n 8 M a r c h 1993 the M i n i s t e r for C o o p e r a t i o n and D e v e l o p m e n t 
s u b m i t t e d his obse rva t ions on the medica l r epo r t . 

24. O n 14 Apri l 1993 the app l ican t filed a reply. 
25. O n 3 M a y 1993 the M i n i s t e r for C o o p e r a t i o n and D e v e l o p m e n t 

s u b m i t t e d his defence to the app l i can t ' s c o m p e n s a t i o n c la im of 
22 D e c e m b e r 1992, a r g u i n g t h a t it was un founded . 

26. O n 14 S e p t e m b e r and 4 O c t o b e r 1994 the M i n i s t e r for C o o p e r a t i o n 
a n d D e v e l o p m e n t filed a re jo inder a n d a n u m b e r of d o c u m e n t s . 

27. O n 13 D e c e m b e r 1994 the appl ican t filed a reply. 
28 . T h e case was set down for h e a r i n g on 19 J a n u a r y 1995. O n 

9 J a n u a r y 1995 the app l ican t was in formed t h a t t he case had been pu t off 
to a d a t e to be d e t e r m i n e d la te r . 

29. O n 11 and 18 J a n u a r y 1995 the M i n i s t e r for C o o p e r a t i o n and 
D e v e l o p m e n t s u b m i t t e d add i t iona l observa t ions a n d a n u m b e r of 
d o c u m e n t s . 

30. O n 16 F e b r u a r y 1995 the app l ican t s u b m i t t e d a reply. 
31 . By a j u d g m e n t of 23 O c t o b e r 1997, following a h e a r i n g on 

25 S e p t e m b e r 1997, t he Par i s A d m i n i s t r a t i v e C o u r t d i smissed the 
app l i can t ' s app l ica t ion , as r e g a r d s bo th t he r e q u e s t to have the 
str iking-off decision set as ide a n d the c o m p e n s a t i o n c la im. It held in 
pa r t i cu l a r : 

"... As to the application to set aside the Ministerfor Cooperation's decision of '[23] March 1990 

Firstly, the documents in the file show that Mr Pellegrin's contract with the State to 
work in Equatorial Guinea as a participant in the cooperation programme was 
terminated when the Guinean authorities placed him once more at the disposal of the 
French State. Although, by a letter of 7 February 1990, the Minister declared null and 
void the decision of 2 February 1990 announcing that Mr Pellegrin's name would be 
removed from the list of the Ministry's establishment with effect from 15 March 1990, 
which he did with a view to the signing of a new contract, he did not intend to reactivate 
the contract under which Mr Pcllcgrin had been assigned to duties in Equatorial 
Guinea, since that contract had been automatically terminated when the foreign State 
placed him once more at the disposal of the French State. Consequently, Mr Pcllcgrin 
may not validly argue that the decision of [23] March 1990 unlawfully rescinded the 
decision of 7 [February] 1990. 
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Secondly, in deciding to remove the applicant's name from the list of the Ministry's 
establishment with effect from 15 March 1990, (he Minister was merely drawing the 
consequences of the fact that the contract assigning Mr Pellegrin to duties in 
Equatorial Guinea expired on that date and of the fact that no new contract had been 
signed. Consequently, his decision was not invalidated by any unlawful 
retrospectiveness;.. . 

Thirdly, the medical report of 21 November 1992 shows that on [23] March 1990 
Mr Pellegrin did not satisfy the physical fitness conditions for service overseas. 
Consequently, he may not validly maintain that the decision of [23] March 1990, which 
cited the ... opinion that he was unfit as ground for refusing him a new contract for the 
cooperation service in Gabon, was vitiated by an error of judgment; ... 

As to the compensation claim 

It follows from the rejection of Mr Pellegrin's arguments in support of his 
application to set aside the decision of [23] March 1990 that he may not rely on any 
culpable unlawfulness making the State liable. Consequently, his claim for 
compensation from the State for prejudice caused by the decision of [23] March 1990 
must be dismissed ..." 

32. O n 1 6 J a n u a r y 1998 the app l ican t gave not ice of appea l aga ins t the 

above j u d g m e n t , which h a d been served on h im on 13 J a n u a r y , a n d filed 

his s t a t e m e n t of t he g r o u n d s of appea l . 

33 . O n l O J u n e 1998 the Min i s t e r for C o o p e r a t i o n and D e v e l o p m e n t 

filed a p l ead ing . 

34. O n 30 J u n e 1998 the app l ican t filed a fu r the r p lead ing . 

35. T h e case is p e n d i n g in t he Pa r i s A d m i n i s t r a t i v e C o u r t of Appea l . 

II. RELEVANT D O M E S T I C LAW 

Law no. 72-659 of 13 July 1972 on the position of civilian cultural, scientific 

and technical cooperation staff in post in foreign States 

36. T h e re levant provisions of the law govern ing the posi t ion of civilian 

cu l tu ra l , scientific and technica l coopera t ion staff in post in foreign S t a t e s 

(in respec t of which two i m p l e m e n t i n g dec rees were p r o m u l g a t e d on 

25 Apri l 1978) provide: 

Sec t ion 1 

"The civilian staff on whom the State calls to perform cultural, scientific or technical 
cooperation duties outside French territory at the service of foreign States, particularly 
by virtue of agreements between France and those States, shall be governed by the 
provisions of the present Law ..." 

Sect ion 3 

"Without prejudice to the rules governing the exercise of judicial functions, the staff 
contemplated by the present Law shall serve, while performing their duties, under the 
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authority of the Government of the foreign State or the body at whose service they have 
been placed, under conditions laid down by agreement between the French Government 
and the foreign authorities concerned. 

They shall be required to maintain the propriety and discretion befitting persons 
performing their duties in the territory of a foreign State and inherent in the public-
service nature of the tasks they carry out ... They shall be forbidden to engage in any 
act or participate in any event which might be damaging to the French State, local public 
policy or the relations the French State maintains with foreign States. 

In the event of failure to respect the obligations contemplated in the previous two 
paragraphs, their turn of duty may be terminated immediately, without prior 
formalities, and without prejudice to any administrative proceedings that may be 
brought against them on their return to France." 

III. C O M P A R A T I V E LAW: PUBLIC SERVANTS IN EEC LAW 

''Freedom of movement of workers and access to employment in the public service 
of the Member States - Commission action in respect of the application of Art­
icle 48(4) of the EEC Treaty" (Communication from the Commission of 
the European Communities published in Of EC no. C 72 of 18 March 1988) 

37. Art ic le 4 8 ( 4 ) ' of the T r e a t y of 25 M a r c h 1957 i n s t i t u t i n g the 
E u r o p e a n Economic C o m m u n i t y (" the E E C T r e a t y " ) provides for a 
d e r o g a t i o n from the pr inciple of f reedom of m o v e m e n t for worke r s 
w i th in the C o m m u n i t y in respec t of " e m p l o y m e n t in t he publ ic service". 

38 . T h e C o u r t of J u s t i c e of t he E u r o p e a n C o m m u n i t i e s has developed 
a res t r ic t ive i n t e r p r e t a t i o n of this de roga t ion . In its j u d g m e n t of 
17 D e c e m b e r 1980 in t h e case of C o m m i s s i o n v. Be lg ium (C-149/79, E C R 
3881) it dec ided t h a t t he de roga t i on conce rned only posts which involved 
di rec t or indi rec t pa r t i c ipa t ion in t he exercise of powers confe r red by 
publ ic law and du t i e s des igned to sa feguard the g e n e r a l i n t e r e s t s of the 
S t a t e or of o t h e r publ ic a u t h o r i t i e s , and which t hus p r e s u m e d on the pa r t 
of those occupying t h e m the ex is tence of a special r e l a t i onsh ip of 
a l leg iance to t he S t a t e a n d rec iproci ty of r igh ts and du t i e s which formed 
the founda t ion of the bond of na t iona l i ty . 

39. T h e E u r o p e a n C o m m i s s i o n , to which the E E C T r e a t y ass igned 
responsibi l i ty for e n s u r i n g the cor rec t appl ica t ion of C o m m u n i t y ru les , 
no t ed t h a t a large n u m b e r of posts likely to be c a u g h t by t he de roga t i on 
h a d in rea l i ty no b e a r i n g on the exercise of powers confer red by public law 
or p ro t ec t i on of the g e n e r a l i n t e r e s t s of t he S t a t e . 

40. In a c o m m u n i c a t i o n of 18 M a r c h 1988 it set i tself the task of l is t ing 
s e p a r a t e l y those act ivi t ies which a r e covered by the d e r o g a t i o n a n d those 

1. Now Article 39 of the Treaty of Amsterdam, signed on 2 October 1997, which amended the 
Treaty on the European Union, the treaties instituting the European Communities and cer­
tain related instruments. 
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which a r e not . It t hus es tab l i shed two d is t inc t ca t egor i e s of act ivi t ies 

accord ing to w h e t h e r or not they involved "di rec t or ind i rec t par t ic i ­

pa t i on in t h e exercise of powers confer red by publ ic law and du t i e s 

des igned to sa feguard t he g e n e r a l i n t e r e s t s of t he S t a t e " . T h e s e 

ca tegor ies were def ined as follows: 

"Exclusion of specific activities in the national public service [from freedom of movement for 
workers] 

On the basis of current Court of Justice rulings, and bearing in mind the present 
conditions for establishing the single market, the Commission considers that the 
derogation in Article 48(4) covers specific functions of the State and similar bodies 
such as the armed forces, the police and other forces for the maintenance of order, the 
judiciary, the tax authorities and the diplomatic corps. This derogation is also seen as 
covering posts in State Ministries, regional government authorities, local authorities 
and other similar bodies, central banks and other public bodies, where the duties of the 
post involve the exercise of State authority, such as the preparation of legal acts, the 
implementation of such acts, monitoring of their application and supervision of 
subordinate bodies ... 

Activities concerned by action in the public service sector 

The Commission considers that the functions involved in certain forms of public 
employment are for the most part sufficiently remote from the specific activities of the 
public service as defined by the Court of Justice that they would only in very rare cases 
be covered by the exception in Article 48(4) of the Treaty. 

The Commission proposes therefore to implement its action in the following areas by 
order of priority: 

- bodies responsible for administering commercial services (e.g. public transport, 
electricity and gas supply, airline and shipping companies, posts and telecommuni­
cations, radio and television companies), 

- public health care services, 

— teaching in State educational establishments, 

— research for non-military purposes in public establishments. 

Each of these activities also exists in the private sector, to which Article 48(4) docs not 
apply, or may be exercised in the public sector without the imposition of nationality 
requirements ..." 

W h e r e t he second ca tegory is conce rned , t he C o m m i s s i o n has left it 

open to E E C m e m b e r S t a t e s to t ry to show t h a t t h e du t i e s of a given post 

involve t he specific act ivi t ies of the publ ic service; this would, 

except ional ly , just i fy app l ica t ion of t h e de roga t i on . 

Case-law of the Court ofJustice of the European Communities 

4 1 . T h e C o u r t o f j u s t i c e has appl ied and developed these pr inciples in 

a n u m b e r of j u d g m e n t s . In its j u d g m e n t of 2 J u l y 1996 in the case of 
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E u r o p e a n C o m m i s s i o n v. the G r a n d D u c h y of L u x e m b o u r g (C-473/93, 
E C R 1-3248), it held: 

"§ 27 ... in order to determine whether posts fall within the scope of Article 48(4) of 
the Treaty, it is necessary to consider whether or not the posts in question typify the 
specific activities of the public service in so far as it exercises powers conferred by 
public law and has responsibility for safeguarding the general interests of the State or 
of other public bodies. For that reason, the criterion for determining whether 
Article 48(4) of the Treaty is applicable must be functional and must take account of 
the nature of the tasks and responsibilities inherent in the post, in order to ensure that 
the effectiveness and scope of the provisions of the Treaty on freedom of movement of 
workers and equal t reatment of nationals of all Member States is not restricted by-
interpretations of the concept of public service which are based on domestic law alone 
and which would obstruct application of Community rules (judgment in Case 307/84 
Commission v. France [1986] ECR 1725, paragraph 12). 

§ 3 1 ... the generality of posts in the areas of research, health, inland transport, posts 
and telecommunications and in the water, gas and electricity supply services are remote 
from the specific activities of the public service because they do not involve direct or 
indirect participation in the exercise of powers conferred by public law or duties 
designed to safeguard the general interests of the State or of other public authorities 
(see, in particular, as regards the area of health, the judgment in Case 307/84 
Commission v. France, and, as regards research for civil purposes, the judgment in 
Case 225/85 Commission v. Italy [1987] ECR 2625). 

§ 33 ... the Court has already stated that the very strict conditions which posts must 
satisfy in order to come within the exception laid down in Article 48(4) of the Treaty are 
not fulfilled in the case oftraincc teachers (judgment in Case 66/85 Lawric-Blum [1986] 
ECR 2121, paragraph 28), in the case of foreign-language assistants (judgment in Case 
33/88 Allue and Coonan [1989] ECR 1591, paragraph 9) or in the case of secondarv 
school teachers (judgment in Case C-4/91 Bleis [1991 ] ECR 1-5627, paragraph 7). 

§ 34 For the same reasons, the same applies to primary school teachers ..." 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

42. M r Pe l legr in app l ied to the C o m m i s s i o n on 8 J u l y 1995. H e 
compla ined t h a t his case had not been h e a r d wi th in a r ea sonab le t i m e as 
r e q u i r e d by Art ic le 6 § 1 of t he Conven t ion . H e also rel ied on Art ic les 3 
and 13. 

43 . O n 21 May 1997 the C o m m i s s i o n dec la red the appl ica t ion 
(no. 28541/95) pa r t ly admiss ib le . In its r epo r t of 17 S e p t e m b e r 1998 
( former Ar t ic le 31 of t he C o n v e n t i o n ) , it exp re s sed the opinion t h a t 
t h e r e h a d b e e n a v io la t ion of Ar t ic le 6 § 1 ( e igh t een votes to fou r t een) . 
T h e full t ex t of t he C o m m i s s i o n ' s opinion and of t he t h r e e s e p a r a t e 
opinions con ta ined in t he repor t is r e p r o d u c e d as an a n n e x to this 
j u d g m e n t . 
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F I N A L S U B M I S S I O N S T O T H E C O U R T 

44. In the i r m e m o r i a l the G o v e r n m e n t a sked the C o u r t , as the i r 
p r inc ipa l submiss ion , to d ismiss t he app l ica t ion lodged by M r Pe l legr in as 
be ing incompa t ib le ratione materiae wi th t he provisions of t he Conven t ion . 
In t he a l t e rna t i ve , they left t he q u e s t i o n as to t he r e a s o n a b l e n e s s of t he 
l eng th of t he p roceed ings to the C o u r t ' s d iscre t ion . 

45 . T h e app l ican t a sked t h e C o u r t t o find a v io la t ion of Ar t ic le 6 § 1 
and to award h im j u s t sa t is fact ion. 

T H E L A W 

ALLEGED V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

46. T h e app l ican t compla ined of t he l eng th of t he p roceed ings which 
a r e p e n d i n g in the Pa r i s A d m i n i s t r a t i v e C o u r t of Appea l . H e rel ied on 
Art ic le 6 § 1 of t h e Conven t ion , which provides : 

"In the determination of his civil rights and obligations everyone is entitled to a ... 
hearing within a reasonable time by [a] ... t r ibunal . . ." 

47. T h e C o u r t m u s t d e t e r m i n e w h e t h e r tha t Art ic le is appl icable to 
the p r e s e n t case . T h e appl ican t a n d the C o m m i s s i o n a r g u e d t h a t it was 
appl icable ; the G o v e r n m e n t s u b m i t t e d t h a t it was not . 

A. A r g u m e n t s o f the p a r t i e s 

1. The applicant 

48 . T h e app l i can t s u b m i t t e d t h a t his s t a t u s as a non-es tab l i shed civil 
service employee u n d e r con t r ac t m o r e closely r e s e m b l e d t h a t of a n 
employee u n d e r p r iva te law t h a n t h a t of a civil se rvan t . T h e fact t h a t in 
t he event of a d i spu t e the a d m i n i s t r a t i v e cour t s h a d ju r i sd i c t ion (as for 
civil s e rvan t s ) did not in itself confer on h im a s t a t u s which could be 
a s s imi l a t ed wi th civil se rvan t s t a t u s . T h e C o u r t ' s case- law on civil 
s e rvan t s was the re fore not appl icab le in his case . 

49 . W e r e the C o u r t neve r the le s s to ass imi la te h im wi th a civil s e rvan t 
a n d apply its case- law on the q u e s t i o n , h e a r g u e d t h a t t he d i spu t e in issue 
did not conce rn his r e c r u i t m e n t , his c a r e e r or t h e t e r m i n a t i o n of his 
e m p l o y m e n t in t he civil service. H e a s s e r t e d t h a t t h e object of t h e 
d i s p u t e was not t o ob ta in his r e i n s t a t e m e n t as a m e m b e r of t h e 
e s t a b l i s h m e n t from which he had b e e n s t ruck off, bu t to ob ta in a ru l ing 
t h a t the str iking-off decis ion was unlawful wi th t he sole a im of o b t a i n i n g 
c o m p e n s a t i o n for t he d a m a g e caused by t h a t decision. 
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50. In t he app l i can t ' s submiss ion , the d i spu t e the re fo re had a "pure ly 
economic" p u r p o s e , n a m e l y to ob t a in t he p a y m e n t of c o m p e n s a t i o n , firstly 
for t he r e m u n e r a t i o n he would have received if he had r e m a i n e d in post , 
a n d secondly for the pe r sona l , pecun ia ry a n d non-pecun ia ry d a m a g e tha t 
he cons ide red he had s u s t a i n e d on accoun t of be ing s t ruck off. Refe r r ing to 
t he Le Ca lvez v. F r a n c e j u d g m e n t of 29 J u l y 1998 (Reports of Judgments and 
Decisions 1998-V, pp . 1900-01, § 58), he a r g u e d t h a t his " m e a n s of 
subs i s t ence" had b e e n affected, since t he decis ion to s t r ike h im off had 
depr ived h im of t he m o n t h l y sa lary which fo rmed his only income. 

5 1 . T h e appl ican t fu r the r s u b m i t t e d t h a t t he du t i e s he had p e r f o r m e d 
in E q u a t o r i a l G u i n e a h a d not involved the exercise of powers confer red by 
public law, as it h a d b e e n possible for t h e m to be p e r f o r m e d by a p r iva te 
c o n s u l t a n t . T h e pu rpose of r e c r u i t i n g a p a r t i c i p a n t in the coopera t ion 
p r o g r a m m e r e m u n e r a t e d by the F r e n c h a d m i n i s t r a t i v e a u t h o r i t i e s was 
to provide f inancial ass i s tance to t he host S t a t e by p lac ing a qualif ied 
pe r son at i ts disposal w i thou t obl igat ion. 

2. The Government 

52. T h e G o v e r n m e n t s u b m i t t e d t h a t t he app l i can t ' s s t a t u s as a civil 
service employee u n d e r c o n t r a c t could be a s s imi l a t ed wi th civil se rvan t 
s t a tu s . First ly, the con t r ac t did not p lay a significant role in the 
r e l a t ionsh ip b e t w e e n the employee c o n c e r n e d a n d the a d m i n i s t r a t i v e 
a u t h o r i t y which employed h im; its s igning was not the resu l t of 
nego t i a t ion b e t w e e n the p a r t i e s about t he employee ' s condi t ions of 
service bu t a m e r e man i f e s t a t i on of a g r e e m e n t on bo th sides which 
en ta i l ed app l ica t ion of p re -ex i s t ing s t a t u t o r y a n d r egu l a to ry condi t ions of 
service (laid down in t h e p r e s e n t case by the Law of 13 J u l y 1972 and its 
two i m p l e m e n t i n g dec ree s ) . Secondly, t he condi t ions for t he p e r f o r m a n c e 
of t he du t i e s of employees u n d e r con t r ac t , t e r m i n a t i o n of the i r service and 
the i r r e m u n e r a t i o n w e r e very s imi lar to those appl icab le to civil se rvan ts 
since, j u s t like those condi t ions , they were d e t e r m i n e d by the cons t r a in t s 
of publ ic service. Last ly, in the event of a d i spu te , the admin i s t r a t i ve 
cour t s h a d ju r i sd ic t ion and app l ied ru les which - d e r o g a t i n g from those 
appl ied to o t h e r a d m i n i s t r a t i v e c o n t r a c t s - we re s imi lar to those 
govern ing civil s e rvan t s . 

53 . T h e G o v e r n m e n t a r g u e d on t h a t basis t h a t t he C o u r t ' s case- law on 
civil s e rvan t s should be appl ied . Re fe r r i ng to the Fusco v. I t a l y j u d g m e n t of 
2 S e p t e m b e r 1997 (Reports 1997-V, p . 1732, § 20), they s u b m i t t e d t h a t the 
d i spu t e mani fes t ly conce rned t e r m i n a t i o n of t he app l i can t ' s e m p l o y m e n t 
in t h e civil service. H e h a d init ial ly confined h imsel f to lodging an 
app l i ca t ion to set as ide t he str iking-off decision. It was only two a n d a 
half yea r s l a t e r t h a t he h a d a d d e d a c o m p e n s a t i o n claim to tha t 
app l ica t ion . 
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54. Moreover , in t he G o v e r n m e n t ' s submiss ion , p a y m e n t of t h a t 
c o m p e n s a t i o n d e p e n d e d on a pr ior f inding of t he unlawfulness of t h e 
str iking-off decision. As the C o u r t had ru l ed in its Neigel v. F rance 
j u d g m e n t of 17 M a r c h 1997 [Reports 1997-11, p . 4 1 1 , § 44) , in such a case 
w h a t was at s t ake in t he d i spu t e was not "pure ly or essent ia l ly economic" . 

55. T h e G o v e r n m e n t fu r the r s u b m i t t e d t h a t t he i m p u g n e d decision 
was t a k e n u n d e r condi t ions d e r o g a t i n g from the posi t ion in o rd ina ry law 
(see, to the converse effect, t he F rancesco L o m b a r d o v. I taly j u d g m e n t of 
26 N o v e m b e r 1992, Ser ies A no. 249-B, pp. 26-27, § 17). T h e S t a t e to which 
the app l ican t had been ass igned h a d avai led itself of its r ight , at a n y t i m e 
and for r ea sons of expediency, to place t he app l ican t once m o r e a t t he 
disposal of t he F r e n c h au tho r i t i e s , who had no a l t e rna t i ve bu t to t ake 
no te of t h a t decision. Th i s a u t o m a t i c a l l y caused the u n i l a t e r a l 
t e r m i n a t i o n of t he con t r ac t . 

56. In t he G o v e r n m e n t ' s submiss ion , this s i t ua t ion fell ou t s ide t he 
scope of o rd ina ry law on account of t h e specific n a t u r e of the d ip loma t i c 
responsibi l i t ies e n t r u s t e d to the app l i can t , which r e q u i r e d h im to 
p a r t i c i p a t e , in bo th the S t a t e s conce rned , in t he exerc ise of funct ions 
which were a m a t t e r of na t iona l sovere ignty a n d could accordingly not be 
d e l e g a t e d by the admin i s t r a t i ve au tho r i t i e s . As an employee of t he 
Min i s t ry of C o o p e r a t i o n a n d D e v e l o p m e n t e n g a g e d in the coopera t ion 
p r o g r a m m e , t he app l ican t had t a k e n pa r t in a public-service a s s i g n m e n t 
for the F r e n c h S t a t e ; as a t echnica l adviser at t he Min i s t ry of the Economy, 
P l a n n i n g a n d T r a d e of E q u a t o r i a l G u i n e a , he h a d t a k e n p a r t in the 
exercise of t h a t S t a t e ' s sovereignty . 

3. The Commission 

57. T h e D e l e g a t e of the C o m m i s s i o n cons ide red tha t t he object of the 
d i spu t e was ma in ly economic . First ly, the str iking-off decis ion had 
depr ived the app l ican t of his " m e a n s of s u b s i s t e n c e " (see t he previously-
ci ted Le Calvez j u d g m e n t , pp . 1900-01, § 58) . Secondly, t he d i spu te 
conce rned the lawfulness of t he decision to s t r ike h im off. In t he event of 
a ru l ing t h a t it was not lawful, he would be en t i t l ed to c o m p e n s a t i o n . 
Accordingly, wha t was at issue in t he p roceed ings was t he ex i s tence of a 
deb t in t he app l i can t ' s favour, which was a "civil" r igh t accord ing to t h e 
C o u r t ' s case- law (see t he C a z e n a v e de la Roche v. F r a n c e j u d g m e n t of 
9 J u n e \998,Reports 1998-III, p . 1327, § 43) . 

B. T h e C o u r t ' s a s s e s s m e n t 

58. T h e facts of t he p r e s e n t case ra ise t he p r o b l e m of t he appl icabi l i ty 
of Art ic le 6 § 1 to d i spu t e s ra ised by s e rvan t s of t he S t a t e over t he i r 
condi t ions of service. 
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/. Existing case-law 

59. As the C o u r t has no t ed in previous cases , in the law of m a n y 
m e m b e r S t a t e s of t he Counc i l of E u r o p e t h e r e is a bas ic d i s t inc t ion 
b e t w e e n civil se rvan t s a n d employees governed by pr iva te law. Th i s has 
led the C o u r t to hold tha t "d i spu tes r e l a t i n g to t he r e c r u i t m e n t , c a r e e r s 
and t e r m i n a t i o n of service of civil s e rvan t s a r e as a g e n e r a l rule ou t s ide 
t he scope of Art ic le 6 § 1" (see, for e x a m p l e , the M a s s a v. I ta ly j u d g m e n t of 
24 A u g u s t 1993, Series A no. 265-B, p. 20, § 26) . 

Th i s g e n e r a l pr inciple of exclusion has however b e e n l imi ted a n d 
clarified in a n u m b e r of j u d g m e n t s . T h u s , in t he M a s s a case (ibid.) t h e 
appl ican t appl ied for a r eve r s iona ry pens ion following the d e a t h of his 
wife, w h o had b e e n a h e a d m i s t r e s s . In t he F rancesco L o m b a r d o case 
( j udgmen t ci ted above) a carabiniere who had been inval ided out of t h e 
service because of disabi l i ty a n d who m a i n t a i n e d t h a t the disabi l i ty was 
"due to his serv ice" app l ied for an " e n h a n c e d o rd ina ry pens ion" . T h e 
C o u r t cons idered tha t t he app l i c an t s ' c o m p l a i n t s r e l a t e d n e i t h e r to t he 
" r e c r u i t m e n t " nor to t he " c a r e e r s " of civil s e rvan t s a n d only indirect ly to 
" t e r m i n a t i o n of se rv ice" as they consis ted in c la ims for pu re ly p e c u n i a r y 
r igh ts a r i s ing in law af ter t e r m i n a t i o n of service. In those c i r c u m s t a n c e s 
and in view of t he fact t h a t t he I t a l i an S t a t e was not us ing "d i sc re t ionary 
power s " in pe r fo rming its obl igat ion to pay the pens ions in issue a n d could 
be c o m p a r e d to an employe r who was a p a r t y to a c o n t r a c t of e m p l o y m e n t 
governed by pr iva te law, t he C o u r t held t h a t the a p p l i c a n t s ' c la ims w e r e 
civil ones wi th in t he m e a n i n g of Art ic le 6 § 1. 

In t he Neigel case , on t he o t h e r h a n d , the decision con t e s t ed by the 
app l i can t , n a m e l y t he refusal to r e i n s t a t e he r to a p e r m a n e n t post in t h e 
civil service, was held by the C o u r t to conce rn "he r ' r e c r u i t m e n t ' , he r 
' c a r ee r ' a n d the ' t e r m i n a t i o n of [her] service '" . T h e C o u r t w e n t on to say 
t h a t t he app l i can t ' s c la im for p a y m e n t of the sa lary she would have 
received if she had b e e n r e i n s t a t e d did not m a k e Art ic le 6 § 1 appl icable 
because an award of such c o m p e n s a t i o n by the a d m i n i s t r a t i v e cour t was 
"direct ly d e p e n d e n t on a pr ior finding t h a t t he refusal to r e i n s t a t e [had 
been] unlawful" (previously ci ted Neige l j u d g m e n t , p . 4 1 1 , § 44) . T h e 
C o u r t accordingly dec ided t h a t the d i spu t e did not conce rn a "civil" r igh t 
wi th in t he m e a n i n g of Art ic le 6 § 1. It should be no ted tha t the 
a d m i n i s t r a t i v e a u t h o r i t i e s ' refusal to r e i n s t a t e did not cons t i t u t e exerc ise 
of any d i sc re t ionary power on the i r p a r t s ince, accord ing to t he appl icable 
d o m e s t i c law, e i t h e r t he post was vacan t , in which case t he appl ican t 
would have been en t i t l ed to r e i n s t a t e m e n t , or t h e r e was no vacancy a n d 
the a u t h o r i t i e s could not r e i n s t a t e her . 

Accord ing to o t h e r j u d g m e n t s , Ar t ic le 6 § 1 appl ies w h e r e t he c la im in 
issue r e l a t e s to a "pure ly economic" r ight - such as p a y m e n t of sa lary (see 
the De S a n t a v. I taly, Lapa lo rc ia v. I taly and Abenavol i v. I ta ly j u d g m e n t s 
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of 2 S e p t e m b e r 1997, Reports 1997-V, p. 1663, § 18, p . 1677, § 2 1 , and 
p. 1690, § 16, respect ively) - or an "essent ia l ly e conomic" one (see t h e 
N icodemo v. I taly j u d g m e n t of 2 S e p t e m b e r 1997', Reports 1997-V, p . 1703, 
§ 18) and does not ma in ly call in q u e s t i o n " t he a u t h o r i t i e s ' d i s c r e t i ona ry 
power s " (see the following j u d g m e n t s : Benkes s ioue r v. F r a n c e , 24 A u g u s t 
1998, Reports 1998-V, pp . 2287-88, §§ 29-30; C o u e z v. F r a n c e , 24 A u g u s t 
1998, Reports 1998-V, p. 2265, § 25; Le Calvez , ci ted above, pp. 1900-01, 
§ 58; and C a z e n a v e de la Roche , c i ted above, p. 1327, § 43) . 

2. The limits of the present case-law and its consequences 

60. T h e C o u r t cons iders t h a t , as it s t ands , t he above case- law con ta ins 
a m a r g i n of u n c e r t a i n t y for C o n t r a c t i n g S t a t e s as to the scope of the i r 
obl iga t ions u n d e r Ar t ic le 6 § 1 in d i spu t e s ra ised by employees in t h e 
public sec tor over the i r condi t ions of service. 

In t he Neigel case , for e x a m p l e , t h e c r i te r ion of the absence of 
d i sc re t iona ry power was not t a k e n to be decisive for the appl icabi l i ty of 
Art ic le 6 § 1 (see p a r a g r a p h 59 above) . 

T h e c r i te r ion r e l a t i ng to t he economic n a t u r e of a d i s p u t e , for i ts pa r t , 
leaves scope for a d e g r e e of a r b i t r a r i n e s s , s ince a decis ion conce rn ing the 
" r e c r u i t m e n t " , " c a r e e r " or " t e r m i n a t i o n of se rv ice" of a civil s e rvan t 
near ly always has pecun ia ry c o n s e q u e n c e s . T h i s be ing so, it is difficult to 
d r a w a d i s t inc t ion be tween p roceed ings of "pu re ly" or "essen t ia l ly" 
economic in t e re s t and o t h e r k inds of p roceed ings . In t he Neige l case , for 
e x a m p l e , t he view could have b e e n t a k e n t h a t t he app l i can t , who had 
sought p a y m e n t of the r e m u n e r a t i o n she would have received if she had 
been r e i n s t a t e d to a post in the a d m i n i s t r a t i v e service she h a d previously 
worked for, was s u b m i t t i n g an essent ia l ly economic c la im. In a n o t h e r case 
the C o u r t held t h a t Art ic le 6 § 1 was appl icable on accoun t of t he fact t h a t 
the issue "at t he h e a r t of the p r o c e e d i n g s " conce rned the app l i can t ' s 
" m e a n s of subs i s t ence" (see t h e previously ci ted Le Calvez j u d g m e n t , 
pp . 1900-01, § 58) . Yet mos t p roceed ings b r o u g h t by publ ic s e rvan t s 
aga ins t t he a d m i n i s t r a t i v e a u t h o r i t i e s which employ t h e m have a b e a r i n g 
on the i r " m e a n s of subs i s t ence" , so t h a t , f rom t h a t point of view too, the 
" economic" c r i te r ion gives rise to doub t . T h e C o u r t can t h u s only confirm 
w h a t it s t a t e d in its Pierre-Bloch v. F r a n c e j u d g m e n t in re la t ion to 
e lec tora l d i spu t e s , w h e n it held: "p roceed ings do not b e c o m e 'civil' 
me re ly because they also ra ise an economic i s sue" ( j udgmen t of 
21 O c t o b e r 1997,Reports 1997-VI, p . 2223, § 51). 

61 . T h e C o u r t t he re fo re wishes to pu t an end to t he u n c e r t a i n t y which 
s u r r o u n d s app l ica t ion of the g u a r a n t e e s of Art ic le 6 § 1 to d i spu te s 
b e t w e e n S t a t e s a n d t he i r s e rvan t s . 

62. T h e p a r t i e s in t he p r e s e n t case der ived a r g u m e n t from the 
d is t inc t ion which exis ts in F r a n c e , as in some o t h e r C o n t r a c t i n g S t a t e s , 



PKLLEGRIN v. FRANCE JUDGMENT 225 

b e t w e e n two ca tegor ies of staff at t he service of t h e S t a t e , n a m e l y officials 
u n d e r con t r ac t a n d es tab l i shed civil s e rvan t s (see p a r a g r a p h s 48 and 52 
above) . It is t rue t h a t in some S ta t e s officials u n d e r con t r ac t a re 
governed by p r iva t e law, unl ike es tab l i shed civil s e rvan t s , who a r e 
governed by public law. T h e C o u r t no t e s , however , t ha t in the c u r r e n t 
p rac t ice of the C o n t r a c t i n g S t a t e s es tab l i shed civil s e rvan t s and officials 
u n d e r con t r ac t f requen t ly pe r fo rm equ iva len t or s imi la r du t i e s . W h e t h e r 
t he appl icab le legal provisions form pa r t of d o m e s t i c public or p r iva te law 
canno t , accord ing to t he C o u r t ' s es tab l i shed case-law, be decisive in itself, 
a n d it would in any event lead to inequa l i ty of t r e a t m e n t from one S ta te to 
a n o t h e r a n d b e t w e e n pe r sons in S t a t e service p e r f o r m i n g equiva len t 
du t i e s . 

63. T h e C o u r t accordingly cons iders t h a t it is i m p o r t a n t , wi th a view to 
apply ing Art ic le 6 § 1, to es tab l i sh an a u t o n o m o u s i n t e r p r e t a t i o n of t h e 
t e r m "civil serv ice" which would m a k e it possible to afford equa l 
t r e a t m e n t to public se rvan ts pe r fo rming equ iva len t or s imi la r du t ies in 
t he S t a t e s P a r t i e s to t he C o n v e n t i o n , i r respec t ive of t he d o m e s t i c sys tem 
of e m p l o y m e n t and , in pa r t i cu l a r , w h a t e v e r t he n a t u r e of the legal 
re la t ion b e t w e e n the official and the a d m i n i s t r a t i v e a u t h o r i t y (whe the r 
s t i pu la t ed in a con t rac t or governed by s t a t u t o r y a n d r egu l a to ry 
condi t ions of service) . In addi t ion , this i n t e r p r e t a t i o n m u s t t ake in to 
account t he d i s advan t ages e n g e n d e r e d by the C o u r t ' s ex is t ing case-law 
(see p a r a g r a p h 60 above) . 

3. New criterion to be applied 

64. T o t h a t end, in o rde r to d e t e r m i n e t he appl icabi l i ty of Art ic le 6 § 1 
to public s e rvan t s , w h e t h e r es tab l i shed or employed u n d e r con t rac t , the 
C o u r t cons iders t h a t it should adop t a funct ional c r i t e r ion based on the 
n a t u r e of the employee ' s du t i e s a n d responsibi l i t ies . In so doing, it m u s t 
adopt a res t r ic t ive i n t e r p r e t a t i o n , in accordance wi th t he object and 
purpose of t he C o n v e n t i o n , of the excep t ions to t he sa feguards afforded 
by Art ic le 6 § 1. 

65. T h e C o u r t no tes t h a t in each coun t ry ' s public-service sec tor ce r t a in 
posts involve responsibi l i t ies in the gene ra l i n t e re s t or pa r t i c ipa t ion in the 
exercise of powers confe r red by public law. T h e ho lders of such posts thus 
wield a po r t ion of t he S t a t e ' s sovere ign power . T h e S t a t e the re fo re has a 
l eg i t ima te i n t e r e s t in r e q u i r i n g of t h e s e s e rvan t s a special bond of t rus t 
and loyalty. O n the o t h e r hand , in respec t of o t h e r pos ts which do not 
have th i s "publ ic a d m i n i s t r a t i o n " aspec t , t h e r e is no such in t e re s t . 

66. T h e C o u r t t he re fo re ru les t h a t t he only d i spu t e s excluded from the 
scope of Art ic le 6 § 1 of t he C o n v e n t i o n a r e those which a r e ra i sed by 
publ ic s e rvan t s whose du t i e s typify t he specific act ivi t ies of t he public 
service in so far as t he l a t t e r is ac t ing as the depos i t a ry of publ ic 
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a u t h o r i t y responsib le for p r o t e c t i n g t he g e n e r a l i n t e r e s t s of t he S t a t e or 
o t h e r public au tho r i t i e s . A manifes t e x a m p l e of such act ivi t ies is provided 
by the a r m e d forces and the police. In p rac t i ce , t h e C o u r t will a s ce r t a in , in 
each case , w h e t h e r t he app l i can t ' s post en ta i l s - in t he l ight of t he n a t u r e 
of t he du t i e s and responsibi l i t ies a p p e r t a i n i n g to it - d i rec t or indi rec t 
pa r t i c ipa t ion in t he exercise of powers confer red by public law a n d d u t i e s 
des igned to sa fegua rd the gene ra l i n t e re s t s of t he S t a t e or of o t h e r publ ic 
au tho r i t i e s . In so do ing , t he C o u r t will have r e g a r d , for gu idance , to t he 
ca tegor ies of act ivi t ies and posts l is ted by the E u r o p e a n C o m m i s s i o n in its 
c o m m u n i c a t i o n of 18 M a r c h 1988 a n d by the C o u r t of J u s t i c e of t he 
E u r o p e a n C o m m u n i t i e s (see p a r a g r a p h s 37 to 41 above) . 

67. Accordingly, no d i spu t e s b e t w e e n a d m i n i s t r a t i v e a u t h o r i t i e s a n d 
employees who occupy posts involving pa r t i c ipa t ion in t he exercise of 
powers confe r red by public law a t t r a c t the appl ica t ion of Art ic le 6 § 1 
since the C o u r t i n t ends to es tab l i sh a funct ional c r i te r ion (see p a r a ­
g r a p h 64 above) . D i s p u t e s conce rn ing pens ions all c o m e wi th in t he a m b i t 
of Art icle 6 § 1 because on r e t i r e m e n t employees b r e a k the special bond 
b e t w e e n t h e m s e l v e s a n d the a u t h o r i t i e s ; they, a n d a fortiori those en t i t l ed 
t h r o u g h t h e m , t h e n find themse lves in a s i tua t ion exact ly c o m p a r a b l e to 
t h a t of employees u n d e r p r iva te law in t h a t t he special r e l a t i onsh ip of 
t r u s t and loyalty b ind ing t h e m to the S t a t e has ceased to exist and the 
employee can no longer wield a por t ion of t he S t a t e ' s sovereign power 
(see p a r a g r a p h 65 above) . 

4. Application of the above criterion in the instant case 

68. T h e C o u r t notes t h a t at t he m a t e r i a l t i m e the app l ican t was 
employed by the Min i s t ry of C o o p e r a t i o n and D e v e l o p m e n t . As one of 
t h e civilian coopera t ion staff in post in foreign S t a t e s he was u n d e r 
specific obl iga t ions " i n h e r e n t in t he public-service n a t u r e " of his du t i e s , 
as def ined in p a r t i c u l a r in sect ion 3 of the Law of 13 J u l y 1972 on t h e 
posi t ion of civilian cu l tu ra l , scientific a n d t echn ica l coopera t ion staff in 
post in foreign S t a t e s (see p a r a g r a p h 36 above) . As ev idenced by those 
obl iga t ions , such an activity, which comes u n d e r t he aegis of a 
g o v e r n m e n t Min i s t ry and p a r t a k e s of t he conduc t of foreign re la t ions , 
typifies t he specific act ivi t ies of t he publ ic service as def ined above (see 
p a r a g r a p h 66 above) . 

69. It r e m a i n s for t he C o u r t to e x a m i n e the p a r t i c u l a r n a t u r e of the 
app l i can t ' s du t i e s and responsibi l i t ies in t he course of his e m p l o y m e n t . In 
t h a t connec t ion , the C o u r t is not p e r s u a d e d by the app l i can t ' s submiss ion 
(see p a r a g r a p h 51 above) , which was l imi ted to t h e a s se r t ion t h a t , s ince it 
had proved possible to e n t r u s t his d u t i e s to a p r iva t e c o n s u l t a n t , they did 
not involve powers confer red u n d e r publ ic law. It accep ts t h e 
G o v e r n m e n t ' s a r g u m e n t in so far as it is b a s e d on the n a t u r e of t he work 
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p e r f o r m e d by the appl icant in t he S t a t e s conce rned (see p a r a g r a p h 56 
above) . 

70. T h e facts of t h e case show t h a t t h e t a sks a ss igned to t h e app l i can t 
(see p a r a g r a p h 9 above) gave h im cons ide rab le responsibi l i t ies in the field 
of t he S t a t e ' s publ ic finances, which is, par excellence, a s p h e r e in which 
S t a t e s exerc ise sovereign power . Th i s en t a i l ed p a r t i c i p a t i n g d i rec t ly in 
t he exerc ise of powers confe r red by public law a n d the p e r f o r m a n c e of 
du t i e s des igned to sa feguard t he g e n e r a l i n t e r e s t s of t he S t a t e . 

71 . Accordingly, Art ic le 6 § 1 is not appl icable in t he p r e s e n t case . 

F O R T H E S E R E A S O N S , T H E C O U R T 

Holds by t h i r t e e n votes to four t h a t Art ic le 6 § 1 of the C o n v e n t i o n is not 
appl icable in the p r e s e n t case . 

D o n e in Engl ish and in F rench , a n d de l ivered a t a publ ic h e a r i n g in the 
H u m a n R i g h t s Bui ld ing, S t r a s b o u r g , on 8 D e c e m b e r 1999. 

E l i sabe th P A L M 
Pres ident 

M a u d D E B O E R - B U Q U I C C H I O 

D e p u t y R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n a n d Rule 74 § 2 of 
the Rules of C o u r t , the following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) concu r r i ng opinion of M r F e r r a r i Bravo; 
(b) s e p a r a t e opinion of M r Tra j a ; 
(c) j o in t d i s sen t ing opinion of Mrs T u l k e n s , M r Fischbach, 

M r Casadeva l l and M r s T h o m a s s e n . 

E .P . 
M.B. 
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C O N C U R R I N G O P I N I O N 
O F J U D G E F E R R A R I B R A V O 

(Translation) 

I voted in favour of the Pe l legr in j u d g m e n t , s ince I believe it is 
i m p o r t a n t for t h e C o u r t , in t he l ight of t he a v a l a n c h e of app l ica t ions 
conce rn ing the economic t r e a t m e n t of publ ic s e rvan t s , to lay down 
precise c r i t e r i a to gu ide its case- law on Art ic le 6 § 1 of the Conven t i on . 

It is the re fore a " l a n d m a r k j u d g m e n t " . But it is precisely for t h a t 
r ea son tha t the C o u r t should confine itself to w h a t is strictly necessa ry to 
r each its decis ion. T h e r a t i ona l e of l a n d m a r k j u d g m e n t s imposes on the 
cou r t s which r e n d e r t h e m a l imi ta t ion des igned to e l i m i n a t e w h a t is not 
really essent ia l so as to enab le those cou r t s , w h e n t h e y have to dea l wi th 
s imi la r bu t not ident ica l cases ( indeed , t h e r e a r e never two ident ica l 
cases ) , to add to , cor rec t or review the i r previous case-law. 

In p a r a g r a p h 67 the s en t ence conce rn ing pens ions was not necessary in 
the i n s t an t case because it did not conce rn pens ions . T o express a view on 
t h e q u e s t i o n , in t he p a r a g r a p h s en t i t l ed "New c r i t e r ion to be app l ied" , is 
in my opinion a t the very least i m p r u d e n t . 
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S E P A R A T E O P I N I O N O F J U D G E T R A J A 

I j o i n e d the major i ty in finding Art ic le 6 § 1 of t he Conven t i on 
inappl icable to t he case , bu t my conclusion s t e m s from a different 
a p p r o a c h . 

T h e p re sen t case once aga in ra ises t he highly cont rovers ia l ques t ion of 
t he appl icabi l i ty of Art ic le 6 § 1 to "d i spu tes r e l a t i ng to t he r e c r u i t m e n t , 
c a r e e r s and t e r m i n a t i o n of service of civil s e rvan t s " , d i spu te s t h a t have 
gene ra l ly been held to be ou t s ide t he scope of this Art ic le and which the 
j u d g m e n t of the C o u r t in the Pe l legr in case has exc luded on a more 
pr inc ip led basis . 

T h e line t he C o u r t followed pr ior to t he Pe l legr in j u d g m e n t was a 
cau t ious a p p r o a c h as to employees h i red u n d e r public con t r ac t s , keep ing 
away from issues of an a d m i n i s t r a t i v e n a t u r e falling wi th in the 
d i sc re t iona ry power of t he S t a t e a u t h o r i t i e s , while giving p a r a m o u n t 
cons ide ra t ion to t he economic issues likely to ar ise in th is con t ex t . 

1. In t he p re sen t j u d g m e n t t he C o u r t seeks to es tabl i sh an 
a u t o n o m o u s i n t e r p r e t a t i o n of t he t e r m "civil se rv ice" ru l ing t h a t "... the 
only d i spu t e s exc luded from the scope of Art ic le 6 § 1 of t he Conven t i on 
a r e those which a r e ra ised by public s e rvan t s whose du t i e s typify the 
specific act ivi t ies of the publ ic service in so far as t he l a t t e r is ac t ing as 
t he depos i t a ry of publ ic a u t h o r i t y respons ib le for p r o t e c t i n g the gene ra l 
i n t e r e s t s of t he S t a t e or o t h e r public a u t h o r i t i e s " ( p a r a g r a p h 66 of the 
j u d g m e n t ) . 

Th i s solely funct ional c r i te r ion p rec ludes any economic issue t h a t m a y 
ar ise in t he con tex t of a civil service d i s p u t e : w h e r e v e r t he employee is 
bound by a special bond of t rus t and loyalty to t he S t a t e a u t h o r i t i e s , 
Ar t ic le 6 does not apply. O n l y af ter th is bond is b roken m a y economic 
issues like pens ions c o m e wi th in t he a m b i t of Art ic le 6 § 1 of the 
C o n v e n t i o n ( p a r a g r a p h 67 of the j u d g m e n t ) . 

However , the r a t i ona l e of the C o u r t ' s j u d g m e n t s eems to apply not only 
to t he issues in cases r e l a t e d to t he d i sc re t iona ry power of the S t a t e s , 
n a m e l y issues l inked to t he r e c r u i t m e n t , c a r e e r s a n d t e r m i n a t i o n of 
service of publ ic s e rvan t s . T h e w o r d i n g used in p a r a g r a p h 67 s eems to 
exc lude the appl icabi l i ty of Art ic le 6 in ail cases involving an employee 
u n d e r a special bond of t rus t a n d loyalty. 

A l t h o u g h I ag r ee tha t r e i n s t a t e m e n t in office in those s i tua t ions 
w h e r e t he public a u t h o r i t i e s a r e indeed ves ted wi th d i sc re t ionary 
powers canno t be m a d e a m a t t e r to which Art ic le 6 § 1 is appl icab le , I 
a m not convinced t h a t any r e l a t e d economic issue in such cases does not 
give rise to a civil r igh t . Issues r e l a t e d to sa lary a r e not necessar i ly l inked 
to r e i n s t a t e m e n t c la ims ; one m a y have an a rguab l e pecun ia ry c la im, but 
not a c o n s e q u e n t r ight to r e i n s t a t e m e n t . T h e only possible g r o u n d for 
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the exclusion of such economic c la ims would be the i r specula t ive n a t u r e 
in cases w h e r e t he S t a t e canno t be b l a m e d for c o m m i t t i n g an il legality, 
by t e r m i n a t i n g t he public-service con t r ac t on unlawful g r o u n d s , for 
e x a m p l e , a n d w h e r e t he employee seeks r ed re s s to ob ta in the 
r e m u n e r a t i o n he would have had if he had b e e n r e i n s t a t e d to t he post 
(see t he Neigel v. F r a n c e j u d g m e n t of 17 M a r c h 1997, Reports of 

Judgments and Decisions 1997-11, p . 4 1 1 , § 44) . 

In my view, economic i n t e r e s t s canno t as such be condi t ioned by the 
special bond be tween an employee a n d the publ ic a u t h o r i t y because 
issues of such a n a t u r e a r e not in t he d iscre t ion of the publ ic power. No 
S ta t e a u t h o r i t y can have d iscre t ion as to w h e t h e r or not to pay the sa lar ies 
of its se rv ing employees , or to refuse to pay the i r pens ions or any o t h e r 
economic c la im der ived from the i r s t a t u s as civil s e rvan t s , w h e t h e r or not 
they a re still bound to t he S t a t e by such a special bond . T h e s e a r e issues 
which a re not l inked to any d i sc re t iona ry power ; d iscre t ion m a y be 
exerc ised only in re la t ion to r e c r u i t m e n t or t e r m i n a t i o n of publ ic 
con t r ac t s , bu t not to t he economic consequences thereof . 

Moreover , the classif icat ion of civil s e rvan t s m a d e by the C o u r t t h r o u g h 
an ana log) - wi th what is der ived from the E E C T r e a t y , in which the C o u r t 
identif ies two ca tegor ies of civil s e rvan t s , does not , in my opinion, have any 
impac t on Art ic le 6 § 1 civil r ight doc t r ine , because civil c la ims do not 
d e p e n d on any classif ication of publ ic employees . T h e fact is t h a t t he 
above -men t ioned classif ication was m a d e in r e l a t ion to t he r ight of 
worke r s to free m o v e m e n t , which is not the s a m e t h i n g as t he r ight to a 
fair t r ia l , in t h a t while the fo rmer m a y be r e s t r i c t ed t he l a t t e r is m o r e of a 
de rogab le n a t u r e , i.e. it m a y not be r e s t r i c t ed unless d e r o g a t e d from 
u n d e r the c i r c u m s t a n c e s specified in the Conven t ion . 

2. I ag r ee wi th t h e major i ty t h a t the economic c r i t e r ion gives r ise to 
doub t ( p a r a g r a p h 60), but this does not m e a n t h a t such a c r i t e r ion m u s t 
be to ta l ly exc luded from the C o u r t ' s e x a m i n a t i o n of a given case . My 
opinion is t h a t the economic n a t u r e of a d i spu t e r e l a t i n g to civil service 
issues has h i t h e r t o been s o m e w h a t t a k e n for g r a n t e d a n d accep ted 
wi thou t any real t h o u g h t . And this is for m e the basic c r i t e r ion for 
d i s t ingu i sh ing b e t w e e n jus t i c iab le a n d unjus t ic iab le c la ims r e l a t i n g to 
t he civil service. 

T h e a r g u m e n t r e l a t i n g t o t he economic n a t u r e of t he i n t e r e s t involved 
in civil service d i spu t e s has so far b e e n based on a r a t h e r doubtful 
a s s u m p t i o n . A pe r son has a civil r ight (to p a y m e n t etc.) if he or she has a 
r ight to con t inue to be employed . But this is a specula t ive a s s u m p t i o n , 
because a civil r ight is not necessar i ly der ived from a n o t h e r r ight the 
public a u t h o r i t y is a u t h o r i s e d to g r a n t or not . W h e r e no causa l link can 
be es tab l i shed b e t w e e n the d a m a g e a n d the ac t ion of t he public 
au tho r i ty , t he q u e s t i o n of g r a n t i n g the app l i can t c o m p e n s a t i o n is a 
m a t t e r for m e r e specu la t ion . 
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In all those cases w h e r e the C o u r t found Art ic le 6 to be app l icab le , it did 
so because the app l i can t s had a valid legal i n t e r e s t (unpa id salary, 
pens ion) after the t e r m i n a t i o n of t he c o n t r a c t (see the following 
j u d g m e n t s : M a s s a v. I taly, 24 Augus t 1993, Ser ies A no. 265-B; F rancesco 
L o m b a r d o v. Italy, 26 N o v e m b e r 1992, Series A no. 249-B; and De S a n t a v. 
I ta ly a n d N icodemo v. I taly, 2 S e p t e m b e r 1997, Reports 1997-V). But he re 
t he app l i can t ' s economic in te res t was comple te ly d e p e n d e n t on t he 
ques t i on w h e t h e r t he F r e n c h a u t h o r i t i e s had illegally dec ided not to 
r e n e w his c o n t r a c t . 

It s e e m s to m e t h a t the C o u r t ' s a p p r o a c h in t he p re sen t j u d g m e n t 
should apply only to d i spu t e s in which t h e c la ims a r e der ived from a 
specula t ive , fu tu re economic i n t e r e s t of t he app l i can t a n d I would have 
a g r e e d wi th eve ry th ing in t he j u d g m e n t , if it h a d b e e n conf ined only to 
t he c la ims of t he app l ican t in t he in s t an t case . But the way the case has 
b e e n resolved s o m e h o w c r e a t e s in abstracto a pr inciple too gene ra l to be 
appl ied in all cases involving civil service c la ims . 

T h e impl ica t ions of th is ca tegor ica l a p p r o a c h will affect t he hand l ing of 
all s imi la r cases in t he fu tu re , wi th t he risk t h a t dif ferences of i m p o r t a n c e 
for t he decision migh t be over looked, w h e r e a s ou r case- law d e m o n s t r a t e s 
precisely t h a t a s s e s s m e n t of the differences b e t w e e n the cases in this 
ca tegory is t he basic p r e r e q u i s i t e for the i r so lu t ion . M a i n t a i n i n g the 
l a t t e r pr inciple in force would have had the a d v a n t a g e of a case-by-case 
a p p r o a c h and would have left open the ques t i on of the appl icabi l i ty of 
Art ic le 6 § 1 to civil s e rvan t s . T h e r e a re m a t t e r s to which this Art ic le 
appl ies (or may apply) j u s t as t h e r e a r e m a t t e r s to which it does not . 

3. I voted for t he inappl icabi l i ty of Ar t ic le 6 § 1 because , in the p re sen t 
case , I see no economic i n t e r e s t or civil r igh t of the app l ican t c o m i n g into 
play. T h e app l ican t m a i n t a i n e d t h a t t he loss of t h e sa la ry t h a t would have 
been d u e to h im had he b e e n r e i n s t a t e d by a r en ew a l of the con t rac t of 
e m p l o y m e n t c o n s t i t u t e d a civil r igh t , because the economic n a t u r e of the 
c la im was self-evident. But , it is obvious he r e t h a t p a y m e n t of his sa lary is 
comple t e ly d e p e n d e n t on his r e i n s t a t e m e n t , yet t h e q u e s t i o n of his 
r e i n s t a t e m e n t falls wi th in the S t a t e ' s d i sc re t iona ry powers . F u r t h e r m o r e , 
t he c o n t r a c t was e n d e d in a sovere ign way by the G u i n e a n a u t h o r i t i e s and 
clearly F r a n c e c a n n o t be held respons ib le for any unlawful act aga ins t the 
app l i can t . 

T h e r e is a b u n d a n t case- law to t he effect t h a t a l t h o u g h a c la im for 
sa lary r e p r e s e n t s a n economic i n t e r e s t per se, t he a s s e s s m e n t of tha t 
i n t e r e s t as having a civil n a t u r e d e p e n d s on a pr ior f inding of t h e 
unlawfulness of the employer ' s act (see t h e Neige l case c i ted above) . 

T h e C o u r t would surely have found, wi th r e g a r d to the ques t ion of 
a w a r d i n g j u s t sa t i s fac t ion, t h a t a r e q u e s t for c o m p e n s a t i o n for loss of 
sa la ry was a m a t t e r for specu la t ion . So, no economic i n t e r e s t is at s t ake , 
because an economic r ight which is not capab le of be ing quan t i f i ed ceases 
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to be a civil r igh t . It is not a ques t i on of w h e t h e r t h e r e is an economic 
i n t e r e s t ; the ques t ion is r a t h e r w h e t h e r in t he in s t an t case such an 
i n t e r e s t , if any, can be a civil r ight a t all. If the app l i can t ' s r ight to 
r e m u n e r a t i o n is economic bu t canno t be quan t i f i ed t h e n such a r ight 
p roper ly does not exist . It is not sufficient to have only t he a p p e a r a n c e of 
a r ight ; w h a t is n e e d e d is t h a t t he c la im be a r g u a b l e , g e n u i n e and ac tua l . 
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J O I N T D I S S E N T I N G O P I N I O N O F J U D G E S T U L K E N S , 

F I S C H B A C H , C A S A D E V A L L A N D T H O M A S S E N 

(Translation) 

T h e C o u r t has dec ided t h a t Art ic le 6 is not appl icable in t he p re sen t 
case and tha t the appl icant is accordingly not en t i t l ed to have t he d i spu te 
b e t w e e n h imse l f and t h e a d m i n i s t r a t i v e a u t h o r i t i e s , which has las ted 
m o r e t h a n n ine yea r s , h e a r d "wi th in a r ea sonab l e t i m e " . 

As t h e j u d g m e n t no t e s , t h e C o u r t ' s case- law on th is q u e s t i o n has 
evolved a n d it has successively a d o p t e d a n u m b e r of d i f ferent c r i t e r i a 
which can be appl ied to b r ing the civil service wi th in t he scope of Art icle 6 
of the Conven t i on or to exc lude it t he re f rom. In t he p r e s e n t case t he C o u r t 
has a b a n d o n e d the c r i t e r ion of the economic object of t he d i s p u t e in 
favour of a new cr i t e r ion , n a m e l y "pa r t i c i pa t i on in the exerc ise of powers 
confe r red by public law", based on the n a t u r e of t he official's du t i e s and 
responsib i l i t ies . 

We sha re t h e major i ty ' s des i re to " p u t a n end to t he u n c e r t a i n t y which 
s u r r o u n d s appl ica t ion of the g u a r a n t e e s of Art ic le 6 § 1 [of the 
C o n v e n t i o n ] to d i spu te s b e t w e e n S t a t e s and t he i r s e r v a n t s " (para­
g r a p h 61) . W e also ag ree wi th the major i ty ' s view, which is cons i s ten t 
wi th the C o u r t ' s case-law, t h a t t he ques t ion w h e t h e r t he appl icab le legal 
provisions in d o m e s t i c law form p a r t of publ ic or p r iva te law is not decisive 
( p a r a g r a p h 62) . W i t h r e g a r d to such an i m p o r t a n t m a t t e r as access to a 
cour t , a difference in the level of legal p ro t ec t ion as b e t w e e n those who 
have t h e s t a t u s of civil s e rvan t s and o t h e r pe r sons r ec ru i t ed u n d e r a 
con t r ac t of e m p l o y m e n t w h o none the l e s s f requent ly pe r fo rm the s a m e 
du t i e s u n d e r equ iva len t or s imi la r condi t ions is difficult to jus t i fy and 
m a y be a r b i t r a r y for t he pu rposes of Ar t ic le 14 of the C o n v e n t i o n in 
pa r t i cu l a r . W e the re fo re concur wi th t he major i ty in e m p h a s i s i n g tha t it 
is i m p o r t a n t to e n s u r e equa l t r e a t m e n t a m o n g public s e rvan t s , w h a t e v e r 
t he n a t u r e of the legal re la t ion be tween t h e m and the a d m i n i s t r a t i v e 
a u t h o r i t i e s ( p a r a g r a p h 63) . 

Subject to the above r e se rva t ions , we c a n n o t however concur in the 
r e a s o n i n g a d o p t e d by the major i ty , or in the conclusion it l eads to , for the 
following r ea sons . 

1. In gene ra l , t he r igh t s e n s h r i n e d in t he C o n v e n t i o n , inc lud ing the 
g u a r a n t e e s set forth in Art ic le 6, should be broad ly c o n s t r u e d , so tha t any 
i n t e r p r e t a t i o n t h a t would have the effect of l imi t ing t h e m requ i r e s 
objective r e a s o n i n g of cons iderab le we igh t . Moreover , t h e j u d g m e n t 
r ight ly m a k e s tha t point in p a r a g r a p h 64, w h e r e the C o u r t aff irms tha t it 
" m u s t a d o p t a res t r ic t ive i n t e r p r e t a t i o n , in acco rdance wi th t h e object and 
pu rpose of t he Conven t ion , of the excep t ions to the s a fegua rds afforded by 
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Ar t ic le 6 § 1", bu t in t he p r e s e n t case it neve r the l e s s heads off in a qu i t e 
different d i rec t ion . 

2. For t he pu rposes of apply ing Art ic le 6 § 1 of the Conven t ion , the 
C o u r t is go ing down the road of a n a u t o n o m o u s i n t e r p r e t a t i o n of t he 
t e r m "civil serv ice" ( p a r a g r a p h 63) . Paradoxica l ly , the result will be tha t 
"no d i spu tes be tween a d m i n i s t r a t i v e a u t h o r i t i e s and employees who 
occupy posts involving pa r t i c ipa t ion in the exercise of powers confer red 
by publ ic law a t t r a c t t h e app l ica t ion of Art ic le 6 § 1" ( p a r a g r a p h 67) . 

T h e new cr i t e r ion the re fo re depr ives a whole ca tegory of pe r sons , those 
whose du t i e s involve pa r t i c ipa t ion in t he exercise of powers confe r red by 
public law, of a f u n d a m e n t a l s a fegua rd in a S t a t e governed by the ru le of 
law, n a m e l y t he r ight of access to a cour t a n d to a fair h e a r i n g . But 
i n t r o d u c i n g th is exclusion does not form par t of the C o u r t ' s task. T h e 
Conven t i on m a k e s no m e n t i o n of "civil s e rvan t s " , even as a t e r m wi th an 
a u t o n o m o u s m e a n i n g , wi th a view to depr iv ing t h e m of the i r r ight of 
access to a cour t . 

Moreover , w h e r e a s t he d i s t inc t ion b e t w e e n civil s e rvan t s exerc i s ing 
a u t h o r i t y a n d civil s e rvan t s employed in an a d m i n i s t r a t i v e capaci ty , 
which is d r a w n in pa r t i cu l a r in the case- law of t he C o u r t of J u s t i c e of t he 
E u r o p e a n C o m m u n i t i e s , founded on Art ic le 48(4) of the E E C T r e a t y , is 
r e l evan t in t h e C o m m u n i t y ' s legal o r d e r w h e r e it governs excep t ions to 
free m o v e m e n t of pe r sons , it loses mos t of i ts re levance w h e r e it is a 
m a t t e r of d e t e r m i n i n g w h a t p r o c e d u r a l s a feguards these two ca tegor ies 
should be respect ively en t i t l ed to . W e fail to d i scern the re la t ion b e t w e e n 
the c r i t e r ion used by the C o u r t and the conclus ion it seeks to der ive from 
it, except t h a t , over and above any d is t inc t ion b e t w e e n the p r iva te sec tor 
and the publ ic sector , t he c r i t e r ion used will c r e a t e a new type of 
d i sc r imina t ion b e t w e e n publ ic-sector w o r k e r s , d e p e n d i n g on w h e t h e r or 
not they exercise powers confe r red by public law. 

3. T h e c r i t e r ion used by the major i ty , n a m e l y pa r t i c ipa t ion in t he 
exercise of powers confer red by public law, is based largely on the 
re fe rence to a "special bond of t r u s t and loyalty" ( p a r a g r a p h 65) . Firs t of 
all, we do not see how the ex is tence of such a bond can be a sufficiently 
we igh ty a r g u m e n t for t he p u r p o s e s of d e t e r m i n i n g t h e scope of Art ic le 6 
since t h e r e m a y be a s imi la r bond in o t h e r e m p l o y m e n t r e l a t ionsh ips . 
Why, for e x a m p l e , would it be r ight for a po l i c eman not to be p r o t e c t e d 
by Art ic le 6 w h e n a n employee of a p r iva te secur i ty service, w i t h t he s a m e 
du t i e s of m a i n t a i n i n g o rde r , would be p ro t ec t ed? Secondly, we do not 
u n d e r s t a n d why s o m e o n e w h o pa r t i c ipa t e s in t he exercise of powers 
confe r red by public law, a n d who , u n d e r d o m e s t i c law, h a s access to a n 
i n d e p e n d e n t t r i b u n a l in connec t ion wi th d i spu te s conce rn ing 
e m p l o y m e n t , is not en t i t l ed to a jud ic ia l decis ion wi th in a r easonab le 
t i m e . Last ly, a l t h o u g h loyalty is r e l evan t above all w h e r e it is a m a t t e r of 
a p p o i n t m e n t to or d ismissa l from the mos t sensi t ive public du t i e s , we fail 
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to see why loyalty should m a k e a difference w h e r e it is a m a t t e r of d i spu te s 
over sa lary or o t h e r p a y m e n t s . 

4. I n t r o d u c t i o n of t he c r i t e r ion of pa r t i c i pa t i on in t he exercise of 
powers confer red by publ ic law does not avoid the risk of a r b i t r a r i n e s s 
a n d c r ea t e s a new zone of unce r t a in ty . T h e p r e s e n t case provides a 
r e m a r k a b l e i l lus t ra t ion of t h a t . 

First ly, if t he C o u r t h a d appl ied in t h e p r e s e n t case its case- law on the 
economic n a t u r e of d i spu tes , the app l ican t would have been p r o t e c t e d by 
the sa feguards set for th in Ar t ic le 6 of t he C o n v e n t i o n . T h e object of the 
c la im he s u b m i t t e d to the F r e n c h cou r t s was economic a n d t h e o u t co me of 
the p roceed ings affected economic r igh ts . It was t he re fo re u n d o u b t e d l y a 
civil r ight w i th in the m e a n i n g of Art ic le 6 of t he Conven t i on a n d it mus t 
accordingly be acknowledged tha t t he appl ican t has had bad luck ... 

O n the o t h e r h a n d , the task which the j u d g m e n t sets for t he C o u r t , 
n a m e l y to "a sce r t a in , in each case , w h e t h e r t he app l i can t ' s post en ta i l s -
in the l ight of the n a t u r e of the du t i e s and responsibi l i t ies a p p e r t a i n i n g to 
it - d i rec t or ind i rec t pa r t i c ipa t ion in t he exerc ise of powers confe r red by 
public law and du t i e s des igned to sa feguard the g e n e r a l i n t e r e s t s of the 
S t a t e or of o t h e r publ ic a u t h o r i t i e s " ( p a r a g r a p h 66) , is in prac t ice 
p r o b l e m a t i c ; in the p r e s e n t case it is s ignif icant , moreove r , t h a t t he 
j u d g m e n t does not go beyond the very g e n e r a l s t a t e m e n t t h a t the tasks 
ass igned to t h e app l ican t "gave h i m cons ide rab le responsibi l i t ies in the 
field of t he S t a t e ' s publ ic f inances , which is, par excellence, a s p h e r e in 
which S t a t e s exerc ise sovere ign power" ( p a r a g r a p h 70). 

Last ly, w h e r e a s , for app l ica t ion of t he new c r i t e r ion , t he j u d g m e n t 
s t a t e s : " t he C o u r t will have r e g a r d , for gu idance , to t he ca tegor ies of 
act ivi t ies and posts l is ted by the E u r o p e a n C o m m i s s i o n in its 
c o m m u n i c a t i o n of 18 M a r c h 1988" ( p a r a g r a p h 66) , t h a t a p p r o a c h does 
not s e e m to have b e e n followed in t he p r e s e n t case . Whi le t he E u r o p e a n 
C o m m i s s i o n cons iders t h a t pos ts in S t a t e Min i s t r i e s involve d i rec t or 
indi rec t pa r t i c i pa t i on in t he exercise of powers confe r red by publ ic law, in 
t he p r e s e n t case the j u d g m e n t mere ly m e n t i o n s , as we have j u s t seen , the 
app l i can t ' s "cons ide rab le responsib i l i t ies" . W o u l d t he ques t i on of the 
appl icabi l i ty of Art ic le 6 have been f r amed different ly if the app l ican t , as 
an employee of the Min i s t ry of C o o p e r a t i o n , had not had such 
responsibi l i t ies? 

5. W e the re fo re t ake t he view t h a t the p rob l em should be a p p r o a c h e d 
from a different ang le , in a m a n n e r m o r e cons i s t en t wi th bo th the spirit 
a n d the l e t t e r of Art ic le 6 of the Conven t ion . 

Art ic le 1 of the Conven t i on r e q u i r e s t he r igh t s a n d f r eedoms defined in 
it to be secu red to "everyone" . T h e travaux préparatoires on Ar t ic le 6 of the 
C o n v e n t i o n do not provide a decisive a r g u m e n t as to w h e t h e r t h e r e should 
be a res t r ic t ive or n a r r o w i n t e r p r e t a t i o n of t he concept "civil r igh t s and 
ob l iga t ions" , e q u a t i n g t h e m wi th p r iva te r igh t s and obl iga t ions , w h e r e b y 
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a whole ca t ego ry of pe r sons , n a m e l y m e m b e r s of t he civil service, would be 
exc luded from the sa feguards it lays down. 

Since Art ic le 6 of the Conven t i on express ly provides : "In the 
d e t e r m i n a t i o n of his civil r igh t s a n d obl iga t ions everyone is en t i t l ed to 
a fair ... h e a r i n g wi th in a r ea sonab le t i m e by [a] ... t r i b u n a l w e cons ider 
t h a t t h a t provision appl ies to all d i spu t e s t h a t a r e decisive for a pe r son ' s 
legal posi t ion, even if he or she is a civil s e rvan t . W e c a n see no valid 
reason for depr iv ing pe r sons in t he publ ic service of t he legal p ro t ec t ion 
which is r e g a r d e d for o t h e r worke r s as a s a fegua rd so essen t ia l as to 
cons t i t u t e a f u n d a m e n t a l r igh t . Sa la r ies , d ismissa ls or t r ans fe r s a r e 
m a t t e r s which may have a profound inf luence over people ' s lives, 
inc lud ing pe r sons work ing in the public service. 

6. T h e m a i n r eason for the exclusion of civil service d i spu te s from the 
scope of Art ic le 6, which was to a la rge e x t e n t p r o m p t e d by a S t a t e - c e n t r e d 
out look, was to p rese rve the publ ic a u t h o r i t i e s ' ius imperii, which was 
supposedly in d a n g e r of be ing u n d e r m i n e d by jud ic ia l i sa t ion of r e l a t ed 
d i spu te s . But t h a t jus t i f i ca t ion has now la rge ly lost i ts s ignif icance. O f 
the i r own accord most m e m b e r S t a t e s have " judic ia l i sed" civil service 
d i spu tes , if not en t i re ly t h e n at least for t he mos t p a r t . T o avoid 
d i sc r imina t ion b e t w e e n t h e subjec ts of law the p r o c e d u r a l s a feguards 
afforded on tha t account to civil s e rvan t s m u s t logically be the s a m e as 
those appl icable to o t h e r types of d i spu te , which incon tes tab ly fall wi th in 
the scope of Art ic le 6. Since t he Conven t i on ac ts as a b e n c h m a r k , it would 
be su rp r i s ing if the in s t i t u t ions c h a r g e d wi th its supervis ion afforded 
fewer s a fegua rds t h a n the d o m e s t i c cou r t s . 

7. In t he p r e s e n t case the decis ion by the a d m i n i s t r a t i v e a u t h o r i t i e s to 
remove the app l i can t ' s n a m e from the list of p a r t i c i p a n t s in the technica l 
coopera t ion p r o g r a m m e s , wi th the resu l t t h a t his con t r ac t was 
t e r m i n a t e d , was decisive for his legal pos i t ion . T h e d i spu t e he ra ised 
obviously c o n c e r n e d a civil r igh t . If he h a d b e e n employed in t he p r iva te 
sector , t he p roceed ings he sought to b r ing would have been subject to t h e 
r e q u i r e m e n t s of a fair t r ia l , g u a r a n t e e d by Ar t ic le 6 of t he Conven t ion . 
W h y should it be o therwise because he was work ing for the S ta te? T h e 
app l ican t lost his j o b and his r e m u n e r a t i o n . H e was en t i t l ed to expec t 
t h a t t he c o u r t s , to which he had been able to s u b m i t his case , would deal 
wi th it a n d r each a decis ion wi th in a r ea sonab l e t i m e . 
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A. C o m p l a i n t d e c l a r e d a d m i s s i b l e 

46. T h e C o m m i s s i o n has dec la red admiss ib le t he app l i can t ' s 
compla in t t h a t his case has not b e e n h e a r d wi th in a r ea sonab l e t i m e . 

B. P o i n t at i s s u e 

47. T h e point at issue is w h e t h e r in t he p r e s e n t case t h e r e has b e e n a 
violat ion of Art ic le 6 § 1 of t he Conven t ion . 

C. As r e g a r d s Art i c l e 6 § 1 o f t h e C o n v e n t i o n 

48. T h e re levan t p a r t s of Art ic le 6 § 1 of t he Conven t i on provide: 

"In the determination of his civil rights and o b l i g a t i o n s e v e r y o n e is entitled to a ... 
hearing within a reasonable time by [a] ... t r ibunal . . ." 

49. T h e C o m m i s s i o n m u s t first d e t e r m i n e w h e t h e r Art ic le 6 § 1 of the 
C o n v e n t i o n is appl icab le to t he p roceed ings b r o u g h t by the app l ican t 
before t he a d m i n i s t r a t i v e c o u r t s . 

1. Applicability of Article 6 § 1 of the Convention 

50. T h e app l ican t s u b m i t s t h a t t he d i spu te before the Pa r i s 
Admin i s t r a t i ve C o u r t comes wi th in t he scope of Art ic le 6 of t he 
Conven t i on . H e refers to the W e i n b o r n v. F r a n c e case (see appl ica t ion 
no. 21063/92, C o m m i s s i o n decision of 5 Apr i l 1995, unpub l i shed ) 
conce rn ing the d ismissa l of an employee on a fixed-term public-law 
con t rac t , in which, he a s se r t s , t he C o m m i s s i o n exp res sed the opinion 
t h a t Art ic le 6 was appl icable to people employed u n d e r such a con t r ac t . 

5 1 . T h e app l ican t re jects t he G o v e r n m e n t ' s a r g u m e n t t h a t he had the 
s a m e s t a t u s as a civil s e rvan t , for the following r ea sons . H e was r ec ru i t ed 
on a fixed-term con t r ac t at a t i m e w h e n he was work ing in t h e pr iva te 
sector , so t h e con t r ac t was a c o n t r a c t of e m p l o y m e n t to which the civil 
service r egu l a t i ons were not a u t o m a t i c a l l y appl icable . Whi l e it is t r ue , as 
the G o v e r n m e n t submi t , t h a t p a r t i c i p a n t s in t he overseas coopera t ion 
p r o g r a m m e can be recal led at any t i m e "in the i n t e r e s t s of t he service", 
t h a t is only the case wi th r ega rd to civil s e rvan t s ; p a r t i c i p a n t s from the 
pr iva te sec tor can only have t he i r con t r ac t s t e r m i n a t e d wi thou t not ice in 
the event of a ser ious disc ipl inary offence or i l lness. T h e a d m i n i s t r a t i v e 
a u t h o r i t i e s ' power to d ismiss a n employee is t he re fo re c o m p a r a b l e to 
t h a t of pr iva te - law employe r s , s ince pr iva te -sec tor employees can be 
d i smissed for j u s t cause . 

52. Moreover , accord ing to t he app l i can t , t he d i spu t e is of a pecun ia ry 
n a t u r e , s ince he is s eek ing c o m p e n s a t i o n for t h e loss of r e m u n e r a t i o n 
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caused by the decis ion to s t r ike h im off t he list of staff. F u r t h e r m o r e , 
u n d e r t h e t e r m s of his coopera t ion con t r ac t , his du t i e s did not include 
a n y t h i n g in t he n a t u r e of a pub l i c -au thor i ty function. 

53 . T h e G o v e r n m e n t c o n t e n d , as t he i r p r inc ipa l submiss ion , t h a t the 
d i spu te falls ou ts ide t he scope of Art ic le 6 of t he Conven t i on in t h a t the 
appl ican t was r ec ru i t ed u n d e r a con t r ac t which m a d e h im a publ ic se rvant 
w i thou t t e n u r e . T h e y a r g u e t h a t t he appl ican t was in an equiva len t 
s i tua t ion to a civil s e rvan t since t he c o n t r a c t d id not play a significant 
role in his r e l a t ions wi th the public a u t h o r i t y which employed h im. T h e y 
refer to t he cons i s t en t case- law to the effect t h a t a d i spu t e conce rn ing a 
d ismissa l from the civil service does not cons t i t u t e a d i s p u t e over civil 
r igh t s a n d ob l iga t ions (see app l i ca t ion no. 9501 /81 , C o m m i s s i o n decision 
of 7 D e c e m b e r 1981, Decis ions and R e p o r t s (DR) 27, p . 249) . 

54. T h e G o v e r n m e n t accept t ha t the C o m m i s s i o n dec la red admiss ib le 
an app l ica t ion u n d e r Art ic le 6 of the Conven t i on c o n c e r n i n g a decis ion by 
t h e Br i t i sh a u t h o r i t i e s t o t e r m i n a t e t h e e m p l o y m e n t of a doc to r work ing 
u n d e r con t r ac t for the T r e n t Regiona l H e a l t h A u t h o r i t y on discipl inary 
g r o u n d s (Darne l l v. t he U n i t e d K i n g d o m , appl ica t ion no. 15058/89, 
C o m m i s s i o n decis ion of 10 Apri l 1991, D R 69, p . 306) . Accord ing to the 
G o v e r n m e n t , however , t he C o m m i s s i o n based th is opinion on the 
following two aspec ts of t he case: firstly, t he app l ican t was not a civil 
se rvan t a n d his r e c r u i t m e n t and d ismissa l were gove rned by a con t rac t ; 
secondly, a s s e s s m e n t of t he legali ty a n d fairness of this d ismissa l was a 
m a t t e r for t he o rd ina ry cour t s . 

55. T h e G o v e r n m e n t cons ide r t h a t t he s i tua t ion of employees on 
public- law fixed-term c o n t r a c t s in F r a n c e is different . In t he first p lace, 
only the a d m i n i s t r a t i v e cour t s have ju r i sd ic t ion over d i spu te s be tween 
employees on public- law fixed-term c o n t r a c t s a n d t he i r employe r and the 
c o n t r a c t does not play a signif icant role in the i r r e la t ions wi th the public 
a u t h o r i t y which employs t h e m . Secondly, the condi t ions of service of staff 
on fixed-term con t r ac t s and the rules govern ing the t e r m i n a t i o n of the i r 
e m p l o y m e n t and the i r r e m u n e r a t i o n a re subject to pub l i c -au thor i ty 
p re roga t ives . Like civil s e rvan t s , for e x a m p l e , publ ic officials on fixed-
t e r m con t r ac t s do not have t he r ight to keep the condi t ions of service in 
force at the t i m e of t he i r r e c r u i t m e n t . T h e G o v e r n m e n t ci te case- law to 
t he effect t h a t " the a d m i n i s t r a t i v e au tho r i t i e s m a y lay down a n d modify at 
t he i r d i sc re t ion , in acco rdance wi th the appl icable s t a t u t o r y provisions 
a n d r egu la t i ons , t he ru les gove rn ing public-service officials, even staff on 
fixed-term con t r ac t s , and in p a r t i c u l a r those r e l a t i ng to t he condi t ions of 
the i r r e m u n e r a t i o n " (Na t iona l Un ion of Ai rc rew j u d g m e n t , 11 May 1977, 
Recueil Lebon, p . 209) . Moreover , t hey m a y be d i smissed at any t i m e , in 
p a r t i c u l a r if this is "in t he i n t e r e s t s of t he service" . 

56. T h e G o v e r n m e n t no t e t h a t in t he p r e s e n t case t h e app l i can t ' s 
con t rac t was not t he resu l t of nego t i a t ion b e t w e e n the p a r t i e s on wha t 
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his s t a t u s was to be , because t h a t was laid down by two dec rees (no. 78-571 
and no. 78-572 of 25 Apri l 1978) which d e t e r m i n e d the condi t ions of 
r e m u n e r a t i o n and the admin i s t r a t ive - l eave s c h e m e for p a r t i c i p a n t s in 
t he overseas coopera t ion p r o g r a m m e . T h e G o v e r n m e n t a r g u e on tha t 
basis t h a t t he case should be d i s t ingu i shed from the above -men t ioned 
D a r n e l l case and the D e u m e l a n d v. G e r m a n y case (see Eu r . C o u r t H R , 
j u d g m e n t of 29 May 1986, Ser ies A no. 100, p . 25, § 72) in which t h e r e 
was no w r i t t e n con t r ac t s t i p u l a t i n g t h e condi t ions of r e c r u i t m e n t . 

57. T h e G o v e r n m e n t also d i s t ingu i sh the p r e s e n t case from the above-
m e n t i o n e d W e i n b o r n case because , in tha t d i s p u t e , t he app l ican t did not 
have any special s t a t u s , hence the i m p o r t a n c e a t t a c h e d to t he c lauses of 
t he c o n t r a c t . T h a t is not t h e pos i t ion in t h e p r e s e n t case on account of t h e 
dec rees m e n t i o n e d above. 

58. In t he p r e s e n t case t he C o m m i s s i o n no tes t h a t t he d i spu t e was 
about the fact t h a t t he app l ican t was not given a new con t r ac t on account 
of his physical unf i tness to serve a n d was s u b s e q u e n t l y r e m o v e d from the 
list of coopera t ion staff, and abou t t he p a y m e n t of c o m p e n s a t i o n . 

59. Accord ing to t he appl icab le d o m e s t i c r egu l a t i ons , a l t h o u g h the 
app l ican t was employed by a publ ic a u t h o r i t y and was subject to t h e 
a d m i n i s t r a t i v e cour t s , he was not a civil s e rvan t . H e was r ec ru i t ed from 
the pr iva te sec tor a n d bound by con t r ac t to his publ ic employe r . T h e 
con t rac t of e m p l o y m e n t s t i pu l a t ed the individual condi t ions r e l a t i ng to 
his r e m u n e r a t i o n , the l eng th of the con t rac t , t he n a t u r e of his d u t i e s , t he 
p laces w h e r e he was to serve, his leave a n d his t rave l l ing a l lowances . T h e s e 
condi t ions had been laid down p u r s u a n t to g e n e r a l c r i t e r i a def ined by 
d e c r e e . 

60. T h e C o m m i s s i o n observes t h a t n e i t h e r its own case- law nor t h a t 
of t he C o u r t has e s tab l i shed a E u r o p e a n def ini t ion of civil se rvan t 
s t a t u s . T h e C o n v e n t i o n i n s t i t u t i ons have no t ed t h a t t h e legal sys tems 
of n u m e r o u s m e m b e r S t a t e s d r a w a f u n d a m e n t a l d i s t inc t ion b e t w e e n 
civil s e rvan t s a n d pr iva te- law employees . T h a t has led t h e m to conclude 
t h a t "d i spu tes r e l a t ing to the r e c r u i t m e n t , c a r e e r s and t e r m i n a t i o n of 
service of civil s e rvan t s a r e as a g e n e r a l ru l e ou t s ide t h e scope of 
Art ic le 6 § 1" (see, for e x a m p l e , Eur . C o u r t H R , Neige l v. F r a n c e 
j u d g m e n t of 17 M a r c h 1997, Reports of Judgments and Decisions 1997-11, 
pp . 410-11 , § 43 , a n d the H u b e r v. F r a n c e j u d g m e n t of 19 F e b r u a r y 
1998, Reports 1998-1, p . 115, § 36). Ar t ic le 6 § 1 is neve r the l e s s 
appl icab le w h e r e t he c la im conce rns a "pure ly economic" r ight - such 
as p a y m e n t of a sa lary (see Eur . C o u r t H R , De S a n t a v. I taly, 
Lapa lo rc ia v. I taly a n d Abenavol i v. I taly j u d g m e n t s of 2 S e p t e m b e r 
1997, Reports 1997-V, p . 1663, § 18, p . 1667, § 2 1 , and p. 1690, § 16, 
respect ively) or a pens ion (see Eur . C o u r t H R , F rancesco L o m b a r d o v. 
I taly j u d g m e n t of 26 N o v e m b e r 1992, Ser ies A no. 249-B, pp . 26-27, and 
the M a s s a v. I taly j u d g m e n t of 24 Augus t 1993, Ser ies A no. 265-B, p. 20, 
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§ 26) - or an "essent ia l ly economic" r ight (see Eu r . C o u r t HR, 
N icodemo v. I taly j u d g m e n t of 2 S e p t e m b e r 1997, Reports 1997-V, 
p. 1703, § 1 8 ) . 

61 . In t he p r e s e n t case , in in fo rming the app l ican t t h a t his n a m e was 
to be r e m o v e d from the list of p a r t i c i p a n t s in the overseas coopera t ion 
p r o g r a m m e on expi ry of his con t rac t because he did not fulfil one of the 
condi t ions laid down by the appl icable r egu la t ions for r enewa l of his 
con t r ac t , t he S t a t e was not us ing any d i sc re t ionary p r e roga t i ve ; in this 
a r e a t he S t a t e can be c o m p a r e d to a n employer pa r ty to a con t r ac t of 
e m p l o y m e n t governed by pr iva te law. In add i t ion , the app l i can t ' s claims 
for p a y m e n t of c o m p e n s a t i o n in a s u m equal to t he r e m u n e r a t i o n he 
would have received if he h a d r e m a i n e d in post a n d for d a m a g e s were 
economic in n a t u r e for t he pu rposes of t he Conven t ion . T h e o u t c o m e of 
the p roceed ings will t he re fo re affect his economic r igh t s . 

62. T h e C o m m i s s i o n accordingly no tes t h a t t h e app l i can t a s se r t s an 
economic r igh t which is not pr incipal ly d i r ec t ed aga ins t the p re roga t ives 
of the S t a t e . T h e p roceed ings he b r o u g h t the re fo re r e l a t e to a "civil r igh t " 
wi th in t he m e a n i n g of Art ic le 6 § 1 of the Conven t ion , which is appl icable 
in t he case . In t h a t respec t t he n a t u r e of the appl icable legis la t ion or the 
a u t h o r i t y hav ing ju r i sd ic t ion to dea l wi th d i spu te s in this a r e a a n d the 
ques t ion w h e t h e r u n d e r d o m e s t i c law t h e appl ican t h a d civil se rvan t 
s t a t u s a r e of l i t t le consequence . 

2. Compliance with Article 6 § 1 of the Convention 

63. T h e app l ican t cons iders t h a t t he case is not pa r t i cu la r ly difficult 
a n d t h a t the l eng th of t he p roceed ings is mani fes t ly excessive. 

64. T h e G o v e r n m e n t leave t he m a t t e r to the C o m m i s s i o n ' s d iscre t ion. 
T h e y p lead , however , t he difficulty of t he case , which r e q u i r e d an 
in t e r locu to ry j u d g m e n t a n d an expe r t opinion a n d was evidenced by the 
exchange of n u m e r o u s w r i t t e n p lead ings . 

65. T h e l eng th of t he p roceed ings in ques t ion , which b e g a n on 16 May 
1990 and a r e still pend ing , is m o r e t h a n e ight years . 

66. T h e C o m m i s s i o n r e i t e r a t e s t h a t the r e a s o n a b l e n e s s of the l eng th 
of p roceed ings m u s t be. assessed in t he light of the pa r t i cu l a r 
c i r c u m s t a n c e s of t he case a n d hav ing r e g a r d to t h e following cr i te r ia : the 
complex i ty of t h e case and the conduc t of t he app l ican t a n d of t he re levant 
a u t h o r i t i e s (see Eur . C o u r t H R , Verni l lo v. F r a n c e j u d g m e n t of 
20 F e b r u a r y 1991, Ser ies A no. 198, pp . 12-13, § 30) . 

67. Accord ing to t he G o v e r n m e n t , the l eng th of t he p roceed ings is 
exp la ined by the complex i ty of t he case . 

68. T h e C o m m i s s i o n finds t h a t n e i t h e r t he complex i ty of t he case nor 
the app l i can t ' s conduc t a r e sufficient in t hemse lves to expla in the l eng th 
of t he p roceed ings . It po in t s ou t t h a t t he first-instance cour t did not give 
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j u d g m e n t unt i l seven yea r s af ter the case h a d b e e n b r o u g h t before it. 
D u r i n g t h a t per iod a lone t h e r e were severa l per iods of inactivi ty 
i m p u t a b l e to the S t a t e , most no tab ly from 9 N o v e m b e r 1990 (Filing of 
final submiss ions) to 16 Apri l 1992 ( in te r locu to ry j u d g m e n t ) and from 
16 F e b r u a r y 1995 (filing of observa t ions) to 25 S e p t e m b e r 1997 ( t r ia l on 
m e r i t s ) . T h e C o m m i s s i o n cons iders t h a t no convincing e x p l a n a t i o n for 
t he se delays has b e e n pu t forward by t h e r e s p o n d e n t G o v e r n m e n t . 

69. It reaff i rms t h a t it is for t he C o n t r a c t i n g S t a t e s to o rgan i se the i r 
legal sys t ems in such a way t h a t t he i r cour t s can g u a r a n t e e t he r ight of 
everyone to a final decision wi th in a r easonab le t i m e in the 
d e t e r m i n a t i o n of his civil r igh t s a n d obl iga t ions (see Eu r . C o u r t H R , 
V o c a t u r o v. I ta ly j u d g m e n t of 24 M a y 1991, Ser ies A no. 206-C, p. 32, § 17). 

70. In t he light of t he c r i t e r i a laid down by case- law a n d hav ing r ega rd 
to all t h e c i r c u m s t a n c e s of t he case , t h e C o m m i s s i o n cons iders tha t the 
l eng th of t he p roceed ings c o m p l a i n e d of has b e e n excessive a n d fails to 
satisfy the " r ea sonab l e t i m e " r e q u i r e m e n t . 

Conclusion 

71. T h e C o m m i s s i o n concludes , by e igh t een votes to fou r t een , t h a t in 
t he p r e s e n t case t h e r e has b e e n a violat ion of Art ic le 6 § 1 of t he 
Conven t ion . 

M. D E S A L V I A 

Sec re t a ry to the C o m m i s s i o n 
S. T R E C H S E L 

P r e s i d e n t of the C o m m i s s i o n 



C A S E O F P E L L E G R I N v. F R A N C E 243 

C O N C U R R I N G O P I N I O N OF Mr GEUS 
J O I N E D BY Mr B U S U T T I L , Mr G Ô Z Ù B Ù Y Û K , 

Mr BÎRSAN A N D Mr BIELlUNAS 

(Translation) 

1. Like the major i ty of t he C o m m i s s i o n , I voted to find a violat ion of 
Art ic le 6 § 1 of the Conven t ion , for the reasons set out below. 

2. T h e C o u r t long a g o e n d o r s e d t h e C o m m i s s i o n ' s view t h a t t he 
Conven t i on is a living i n s t r u m e n t to be i n t e r p r e t e d in t he l ight of 
p r e s e n t - d a y condi t ions (see Eur . C o u r t H R , T y r e r v. t he U n i t e d Kingdom 
j u d g m e n t of 25 April 1978, Ser ies A no. 26, pp . 15-16, § 31) . In the s ame 
j u d g m e n t it aff i rmed t h a t it could not fail to be inf luenced by 
d e v e l o p m e n t s and c o m m o n l y accep ted s t a n d a r d s . 

Th i s pr inciple of i n t e r p r e t a t i o n has been appl ied in t he mos t var ied 
fields, inc lud ing the g u a r a n t e e s set for th in Ar t ic le 6 § 1. Fo r e x a m p l e , 
t he concept of a fair t r ial had , said the C o u r t , " u n d e r g o n e a 
cons ide rab le evolut ion in [its] case-law, no tab ly in respec t of t he 
i m p o r t a n c e a t t a c h e d to a p p e a r a n c e s a n d to t he inc reased sensi t ivi ty of 
t he publ ic to the fair a d m i n i s t r a t i o n of j u s t i c e " (see Eur . C o u r t HR, 
Borge r s v. Be lg ium j u d g m e n t of 30 O c t o b e r 1991, Ser ies A no. 214-B, 
P . 3 1 , § 2 4 ) . 

3. O n the o t h e r h a n d , w h e r e t h e scope of Ar t ic le 6 § 1 is conce rned , t he 
C o u r t has a d o p t e d a m e t h o d which is radical ly opposed to t he one j u s t 
desc r ibed . Bas ing its a p p r o a c h on d e c l a r a t i o n s m a d e ha l f a c e n t u r y ago 
d u r i n g the Conven t ion ' s travaux préparatoires, the C o u r t has t a k e n the view 
t h a t th is provision is not appl icable to cases c o n c e r n i n g t a x a t i o n or, as a 
g e n e r a l ru le , to those conce rn ing the civil service. O n this last point , 
however , it m u s t be no t ed t h a t public-service w o r k e r s have ceased to be 
t he subjects - in the med ieva l sense of t h a t word - t h a t t h e y were in 
m a n y coun t r i e s a n d have b e c o m e subjects of law, benef i t ing as such from 
ever - inc reas ing jud ic i a l p ro tec t ion . 

4. Desp i t e this r e g r e t t a b l y "ossified" i n t e r p r e t a t i o n , which ignores 
" p r e s e n t - d a y cond i t ions" , d e v e l o p m e n t s in t he case- law a re percep t ib le , 
as r e g a r d s both t a x a t i o n and the civil service. 

5. A l t h o u g h a d i s p u t e r e l a t i ng to t he a m o u n t of tax owed by a t axpaye r 
does not conce rn e i t h e r civil r igh ts a n d obl iga t ions - in spi te of i ts 
exclusively economic n a t u r e , t h o u g h tha t is a c r i t e r ion which has often 
b e e n appl ied by t h e C o u r t - or a c r imina l c h a r g e , Ar t ic le 6 § 1 is 
neve r the l e s s appl icable w h e r e t he d i spu t e concerns a tax fine (see Eur . 
C o u r t H R , B e n d e n o u n v. F r a n c e j u d g m e n t of 24 F e b r u a r y 1994, Series A 
no. 284, p . 20, § 4 7 ) . 



244 CASE OF PELLEGRIN v. FRANCE - CONCURRING OPINION 

6. W i t h r ega rd to the civil service, t he C o u r t has held: 

"Civil servants do not fall outside the scope of the Convention. In Articles 1 and 14, 
the Convention stipulates that 'everyone within [the] jurisdiction' of the Contracting 
States must enjoy the rights and freedoms in Section I 'without discrimination on any 
ground'. Moreover Article 11 § 2 in fine, which allows States to impose special 
restrictions on the exercise of the freedoms of assembly and association by 'members of 
the armed forces, of the police or of the administration of the State ' , confirms that as a 
general rule the guarantees in the Convention extend to civil servants." (Eur. Court HR, 
Vogt v. Germany judgment of 26 September 1995, Series A no. 323, pp. 22-23, § 43) 

Ar t ic le 6 incontes tab ly forms p a r t of Sect ion I and the ru le of law is one 
of the f u n d a m e n t a l pr inc ip les of a d e m o c r a t i c society (see Eur . C o u r t H R , 
Brogan a n d O t h e r s v. t he U n i t e d K i n g d o m j u d g m e n t of 29 N o v e m b e r 
1988, Ser ies A no. 145-B, pp. 31-32, § 58) , so t h a t t h e r ight to t he p r o p e r 
a d m i n i s t r a t i o n of j u s t i c e holds a pa r t i cu la r ly p r o m i n e n t place in such a 
society (see E u r . C o u r t H R , Kostovski v. t h e N e t h e r l a n d s j u d g m e n t of 
20 N o v e m b e r 1989, Ser ies A no. 166, p . 2 1 , § 44) . 

In sp i te of t h a t , "d i spu tes r e l a t i n g to t he r e c r u i t m e n t , c a r e e r s a n d 
t e r m i n a t i o n of service of civil s e rvan t s a r e as a g e n e r a l ru le ou t s ide t he 
scope of Art ic le 6 § 1" (see Eu r . C o u r t H R , Neigel v. F r a n c e j u d g m e n t of 
17 M a r c h 1997', Reports ofJudgments and Decisions 1997-11, pp . 410-11 , § 43) . 

However , it is a different m a t t e r w h e r e t he c la im conce rned r e l a t e s to a 
"pure ly e c o n o m i c " r ight (see Eur . C o u r t H R , De S a n t a v. I t a l y j u d g m e n t of 
2 S e p t e m b e r 1997, Reports 1997-V, p. 1663, § 18) or an "essent ia l ly 
e c o n o m i c " r igh t (see Eu r . C o u r t H R , N icodemo v. I taly j u d g m e n t of 
2 S e p t e m b e r №1,Reports 1997-V, p. 1703, § 18). 

7. In t h e p r e s e n t case , t he a p p l i c a n t ' s app l ica t ion to t he Pa r i s 
A d m i n i s t r a t i v e C o u r t had a two-fold object . Firstly, he sought jud ic ia l 
review of the decision to r emove his n a m e from the list of coope ra t i on 
staff on t he g rounds t h a t it was ultra vires (see p a r a g r a p h 25 of t he 
r e p o r t ) ; secondly, he sought d a m a g e s (see p a r a g r a p h 29 of t he r e p o r t ) . 

T h e p r e s e n t case is, a d m i t t e d l y , very s imi lar in a n u m b e r of r espec t s to 
t he Neigel case (previously ci ted j u d g m e n t , p. 404, § 16), in which the 
C o u r t ru l ed out t he app l ica t ion of Art ic le 6 for t he following r ea sons , 
which I find difficult to u n d e r s t a n d : 

"As to [the applicant's] claim for payment of the salary she would have received if she 
had been reinstated, the Court notes that an award of such compensation by the 
administrative court is directly dependent on a prior finding that the refusal to 
reinstate was unlawful." (judgment cited above, p. 411, § 44) 

If th is r e a s o n i n g w e r e followed to t h e l e t t e r , Ar t ic le 6 § 1 would not be 
appl icable to any ac t ion for d a m a g e s aga ins t the S t a t e , since the a w a r d of 
d a m a g e s is necessar i ly d e p e n d e n t on a p r io r f inding t h a t a legal decis ion 
or act is unlawful . 

8. In this connec t ion , t h e Edi t ions Per i scope case is wor thy of 
p a r t i c u l a r a t t e n t i o n . T h e app l ican t c o m p a n y had been refused t ax 
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concess ions a n d p r e f e r en t i a l pos ta l r a t e s a n d as a resu l t h a d had to cease 
publ i sh ing a publ ica t ion which it p roduced . It a sked the admin i s t r a t i ve 
cour t s " to o r d e r t h e S t a t e to pay it t h e s u m of two h u n d r e d mill ion francs 
as c o m p e n s a t i o n for the d a m a g e which it has su s t a ined t h r o u g h the faults 
[f'autes] c o m m i t t e d by the publ ic a u t h o r i t i e s " (see Eu r . C o u r t H R , Edi t ions 
Per i scope v. F rance j u d g m e n t of 26 M a r c h 1992, Ser ies A no. 234-B, p . 59, 
§ 14). T h i s app l i ca t ion was re jec ted . 

Before t he Conven t i on ins t i tu t ions the F r e n c h G o v e r n m e n t had a r g u e d 
t h a t no civil r ight was in i ssue , a s t h e case fell wi th in a class of act ivi t ies in 
which the S t a t e i n t e r v e n e d as t he holder of publ ic au tho r i t y . 

T h e C o u r t no t ed t h a t " t h e s u b j e c t - m a t t e r of t h e app l i can t company ' s 
ac t ion was ' pecun ia ry ' in n a t u r e and t h a t t he ac t ion was founded on an 
a l leged i n f r i ngemen t of r igh ts which were likewise pecun ia ry r igh t s . T h e 
r ight in ques t i on was the re fo re a 'civil r igh t ' , n o t w i t h s t a n d i n g the origin of 
the d i s p u t e and the fact t h a t t he a d m i n i s t r a t i v e cour t s had j u r i s d i c t i o n " 
(previously c i ted j u d g m e n t , p . 66, § 40) . 

It m u s t the re fo re be conc luded t h a t an act ion for d a m a g e s aga ins t t he 
S t a t e conce rns a civil r igh t , even if t h e r e has b e e n negl igence in t h e 
exercise of powers t r ad i t iona l ly exc luded from the scope of Ar t ic le 6. 

9. T h e pr inciple t hus es tab l i shed could not be appl ied in the Mai l la rd 
case (see Eur . C o u r t H R , Mai l l a rd v. F rance j u d g m e n t of 9 J u n e 1998, 
Reports 1998-III), as M r Mai l l a rd had not s u b m i t t e d any c o m p e n s a t i o n 
c la im. O n the o t h e r h a n d , t he C a z e n a v e de la Roche j u d g m e n t , de l ivered 
on the s a m e day, provides a perfect i l lus t ra t ion of it. T h e appl ican t had on 
the one hand appl ied for jud ic ia l review of t he decision r emov ing h e r n a m e 
from the list of p a r t i c i p a n t s in t he overseas coopera t ion p r o g r a m m e on the 
expiry of her c o n t r a c t a n d a dec l a r a t i on t h a t she was en t i t l ed to be 
es tab l i shed in t he civil service, bu t had also sought c o m p e n s a t i o n for t he 
loss she had s u s t a i n e d as a resu l t of not hav ing o b t a i n e d a t e n u r e d post . 
T h e C o u r t only had to rule on the second set of p roceed ings . It held t h a t 
" the issue of t he award of d a m a g e s to Mrs C a z e n a v e de la Roche and of 
the i r q u a n t u m c o n c e r n e d a pure ly economic r igh t . T h e app l i can t ' s act ion 
conce rned a contestation (d i spu te ) over a 'civil r igh t ' , and Art ic le 6 § 1 
accordingly app l ies to t he c a s e " (see E u r . C o u r t H R , C a z e n a v e de la 
Roche v. F r a n c e j u d g m e n t of 9 J u n e 1998, Reports 1998-III, p . 1327, § 4 4 ) . 

In t h e Le C a l v e z v . F r a n c e j u d g m e n t of 29 J u l y 1998, Reports 1998-V, t h e 
C o u r t followed the s a m e a p p r o a c h , as it did in the Benkes s ioue r v. F rance 
j u d g m e n t of 24 A u g u s t 1998, Reports 1998-V. 

In the C o u e z case t he C o u r t l ikewise ru led t h a t Art ic le 6 was 
appl icable (see Eu r . C o u r t H R , C o u e z v. F r a n c e j u d g m e n t of 24 Augus t 
1998, Reports 1998-V) a l t h o u g h no c la im for d a m a g e s had been s u b m i t t e d . 
It held, however , t h a t t h e o u t c o m e of t h e l i t iga t ion , w h e t h e r in t h e 
app l i can t ' s favour or not , was bound to have a decisive effect on his 
economic r igh t s . 
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10. T h e only difference b e t w e e n t h e p r e s e n t case a n d the C a z e n a v e d e 
la Roche , Le Calvez and Benkes s ioue r cases is t h a t the app l ican t did not 
lodge two s e p a r a t e app l ica t ions bu t only one , s eek ing bo th jud ic ia l rev iew 
of wha t he s u b m i t t e d was an unlawful decis ion and c o m p e n s a t i o n for t he 
loss s u s t a i n e d on account of t h e a l leged fault . 

However , t ha t di f ference, which is also found in the Neigel case , has no 
b e a r i n g on the appl icabi l i ty of Ar t ic le 6. Be ing of a pu re ly p r o c e d u r a l 
n a t u r e , it c a n n o t just i fy d i s t inc t ions in i n t e r p r e t a t i o n of an a u t o n o m o u s 
concept like t h e t e r m "civil r i gh t s a n d obl iga t ions" . T o a r g u e t he 
con t r a ry would a m o u n t to m a k i n g t h a t concept vary in acco rdance wi th 
t he iden t i ty of t he r e s p o n d e n t S t a t e , which the C o u r t has always refused 
to do. In Belg ium, for i n s t ance , only t he Conseil d'Etat has power to q u a s h 
an a d m i n i s t r a t i v e decision on the g r o u n d t h a t it is ultra vires. O n c e t he 
decision conce rned has been set as ide - or at the t ime w h e n t h e 
appl ica t ion for jud ic ia l review is first lodged - the appl ican t m a y ask t he 
civil cour t s to award him d a m a g e s for any loss sus t a ined . T h e second of 
these p r o c e d u r e s incon tes t ab ly conce rns civil r i gh t s . It would be 
inconceivable for a law giving the Belg ian Conseil d'Etat power to a w a r d 
d a m a g e s to be able to c h a n g e the n a t u r e of an exclusively economic 
c la im. I can only conclude from the foregoing t h a t t he r e a s o n i n g followed 
by the C o u r t in t he Neige l case is - f o r tuna t e ly - no longer valid. 

11. Even if we accept the t r ad i t i ona l case-law, to t he effect t h a t 
"d i spu tes r e l a t i ng to t he r e c r u i t m e n t , c a r ee r s and t e r m i n a t i o n of service 
of civil s e rvan t s a r e as a g e n e r a l ru le ou t s ide the scope of Ar t ic le 6 § 1", 
t h a t provision would be appl icable to t h e p r e s e n t case . It can be seen from 
the C o u r t ' s mos t recen t j u d g m e n t s t h a t it m a t t e r s l i t t le w h e t h e r t he 
app l i can t ' s a d m i n i s t r a t i v e s i t ua t ion has b e e n d e t e r m i n e d t h r o u g h the 
exerc i se , by t he a d m i n i s t r a t i v e a u t h o r i t i e s , of a p re roga t ive or 
d i sc re t iona ry power . W h a t m a t t e r s is t he economic effects caused as a 
legal c o n s e q u e n c e of t he re levan t decision. T h e previously c i ted C o u e z 
j u d g m e n t es tab l i shes tha t point sufficiently clearly. 

R i t u a l i n c a n t a t i o n of t he old case- law c a n n o t lead us as t ray ; t he 
economic n a t u r e of t he r ight in issue has b e c o m e decisive, for civil 
s e r v a n t s like anyone else. 

12. H a v i n g said t h a t , I a m not convinced t h a t t he s t r ic t economic 
c r i t e r ion - conce rn ing the object of t h e l i t igat ion - is the mos t 
satisfactory one . I a g r e e wi th the following view on the ques t i on : 

"Extending the right to a fair trial to cover disputes concerning the civil service via 
the right to carry on an occupation would help to get away from a criterion whose effects 
are too haphazard." ' 

1. Dimitri Yernault, "Procession d'Echtemach à Strasbourg ? Le droit des fonctionnaires à un p; 
équitable et l'exercice de la puissance publique", Rev. trim. DH, no. 34, pp. 307 et seq. 
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D I S S E N T I N G O P I N I O N O F M r D A N E L I U S 
J O I N E D B Y M r P E L L O N P A A , M r G A U K U R J O R U N D S S O N , 

M r S O Y E R , M r L O U C A I D E S , M r S V A B Y , M r P E R E N I C , 
M r L O R E N Z E N , M r V I L A A M I G O , 

M r s H I O N A N D M r N I C O L I N I 

(Translation) 

In my opin ion , Ar t ic le 6 § 1 of the C o n v e n t i o n is not appl icable to t he 
p roceed ings in issue. 

Accord ing to the C o u r t ' s case-law, d i spu te s r e l a t i ng to t he r e c r u i t m e n t , 
c a r e e r s a n d t e r m i n a t i o n of service of civil s e rvan t s a re as a g e n e r a l rule 
ou t s ide t he scope of Art ic le 6 § 1 (see, for e x a m p l e , Eu r . C o u r t H R , Neigel 
v. F rance j u d g m e n t of 17 M a r c h 1997, Reports of Judgments and Decisions 
1997-11) and this pr inciple also appl ies w h e r e e m p l o y m e n t is based on a 
con t r ac t (see Eu r . C o u r t H R , Fusco v. I ta ly j u d g m e n t of 2 S e p t e m b e r 
1997, Reports 1997-V). T h e c o n t r a r y is t r u e only w h e r e t he object of the 
d i spu t e is pure ly or essent ia l ly economic (see, for e x a m p l e , Eu r . C o u r t 
H R , F rancesco L o m b a r d o v. I taly j u d g m e n t of 26 N o v e m b e r 1992, 
Ser ies A no. 249-B, a n d the N i c o d e m o v. I taly j u d g m e n t of 2 S e p t e m b e r 
mi, Reports 1997-V). 

In t he p r e s e n t case t he app l i can t lodged an app l ica t ion aga ins t the 
decis ion by the M i n i s t e r for C o o p e r a t i o n in fo rming h im t h a t his n a m e 
was to be r emoved from the list of p a r t i c i p a n t s in t he overseas 
coopera t ion p r o g r a m m e . It follows t h a t t he appl ican t cha l l enged a 
decision which was i n t e n d e d to t e r m i n a t e his con t r ac t of e m p l o y m e n t 
wi th t h e S t a t e a n d t h a t t he d i s p u t e conce rned t h e t e r m i n a t i o n of his 
service wi th in the m e a n i n g of t he C o u r t ' s case-law. 

Admi t t ed ly , the app l ican t a d d e d to his appl ica t ion for jud ic ia l review of 
t he Min i s t e r ' s decis ion a second app l ica t ion for p a y m e n t of c o m p e n s a t i o n , 
hav ing r e g a r d in pa r t i cu l a r to t he r e m u n e r a t i o n he would have been 
en t i t l ed to if he h a d r e m a i n e d in post . I no t e , however , t ha t the award of 
such c o m p e n s a t i o n d e p e n d e d on a pr ior f inding t h a t the decision 
cha l l enged had been unlawful a n d was not in t he p r e s e n t case the ma in 
object of t he l i t iga t ion . 

It follows tha t the d i spu te essent ia l ly r e l a t e d to the t e r m i n a t i o n of the 
app l i can t ' s e m p l o y m e n t in t he civil service a n d t h a t Art ic le 6 § 1 is 
accordingly not appl icable . 
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D I S S E N T I N G O P I N I O N O F M r C A B R A L B A R R E T O 
J O I N E D B Y M r M A R X E R 

(Translation) 

In my opinion, Art ic le 6 is not appl icable to the p roceed ings in issue, 
which conce rn a m e m b e r of the civil service on a Fixed-term con t r ac t . 

I a g r e e in the m a i n wi th t he d i s sen t ing opinion of my e m i n e n t col league 
M r D a n e l i u s . 

I th ink it r ight to add a r e fe rence to the Fusco case (see Eur . C o u r t H R , 
Fusco v. I taly j u d g m e n t of 2 S e p t e m b e r 1997, Reports of Judgments and 
Decisions 1997-V, p. 1732, § 20) , in which the C o u r t ru led: 

"The Court observes that in the law of many member States of the Council of 
Europe there is a basic distinction between civil servants and employees governed by-
private law. This has led it to hold that 'disputes relating to the recruitment, careers 
and termination of service of civil servants are as a general rule outside the scope of 
Article 6 § P (see the Massa v. Italy judgment of 24 August 1993, Series A no. 265-B, 
p. 20, § 26, and the Neigel v. France judgment of 17 March 1997, Reports 1997-11, 
pp. 410-11, § 43). 

In the Massa case (judgment cited above) the applicant applied for a reversionary 
pension following the death of his wife, who had been a headmistress. In the case of 
Francesco Lombardo v. Italy (judgment of 26 November 1992, Series A no. 249-B) a 
carabiniere who had been invalided out of the service because of disability and 
who maintained that the disability was 'due to his service' applied for an 'enhanced 
ordinary pension'. The applicants' complaints related neither to the ' recruitment ' nor 
to the 'careers ' of civil servants and only indirectly to ' termination of service' as they 
consisted in claims for purely pecuniary rights arising in law after termination of 
service. In those circumstances and in view of the fact that the Italian State was not 
using 'discretionary powers' in performing its obligation to pay the pensions in issue 
and could be compared to an employer who was a party to a contract of employment 
governed by private law, the Court held that the applicants' claims were civil ones 
within the meaning of Article 6 § 1 (see the above-mentioned Neigel judgment , 
pp. 410-11, §43) ." 

I no te t h a t in t he p r e s e n t case the app l ican t sought in the first place 
jud ic ia l review of t he decis ion in fo rming h im t h a t his n a m e was to be 
r e m o v e d from the list of staff of t he Min i s t ry which had r ec ru i t ed h im. In 
my opin ion t h a t d i spu t e mani fes t ly r e l a t e d to " t e r m i n a t i o n of [ the 
app l i can t ' s ] se rv ice" as a civil se rvan t and did not , t he re fo re , conce rn a 
"civil" r ight wi th in t he m e a n i n g of Art ic le 6 § 1 of t he C o n v e n t i o n (see in 
p a r t i c u l a r t he previously c i ted Fusco j u d g m e n t , p . 1732, § 21). 

In t he second place , the app l i can t sought c o m p e n s a t i o n , having r ega rd 
in p a r t i c u l a r to the r e m u n e r a t i o n he would have received had he r e m a i n e d 
in post . However , as t he a w a r d of such c o m p e n s a t i o n by the a d m i n i s t r a t i v e 
cour t s is d i rec t ly d e p e n d e n t on a pr ior Finding t h a t the decision cha l l enged 
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is unlawful , the appl icabi l i ty of Art ic le 6 c a n n o t be der ived t h e r e f r o m (see, 
mutatis mutandis, t he Neigel j u d g m e n t ci ted above, p . 4 1 1 , § 44) . 

For t he se r ea sons , I v o t e d aga ins t f inding a viola t ion of Ar t ic le 6 § 1 of 
t he C o n v e n t i o n in t he p re sen t case . 
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S O M M A I R E 1 

Applicabilité de l'article 6 au contentieux de la fonction publique 

Article 6 § 1 

Applicabilité - Droits et obligations de caractère civil - Procédure administrative - Agents 
publics contractuels — Notion de « Jonction publique » - Interprétation autonome -
Participation à l'exercice de la puissance publique et aux fonctions visant à sauvegarder les 
intérêts généraux de l'Etat et des autres collectivités publiques - Domaine régalien -
Contentieux en matière de pensions 

* 
* * 

Le r e q u é r a n t fut r e c r u t é p a r c o n t r a t p a r le m i n i s t è r e c h a r g é d e la c o o p é r a t i o n e t 
du d é v e l o p p e m e n t et m i s à la d i spos i t ion d ' u n g o u v e r n e m e n t é t r a n g e r . Il e n t r a i t 
n o t a m m e n t d a n s ses fonct ions d ' é t a b l i r le b u d g e t des i n v e s t i s s e m e n t s de l 'E t a t . U n 
n o u v e a u c o n t r a t a l la i t lui ê t r e oc t royé , l o r s q u ' u n e x a m e n m é d i c a l conc lu t à son 
i n a p t i t u d e déf in i t ive à se rv i r à l ' é t r a n g e r . Il fut a lors r a d i é des effectifs d u 
m i n i s t è r e . Les r e c o u r s qu ' i l i n t e n t a c o n t r e c e t t e déc is ion d e v a n t les j u r i d i c t i o n s 
a d m i n i s t r a t i v e s n ' a b o u t i r e n t p a s . Le r e q u é r a n t se p la in t d e la d u r é e de la 
p r o c é d u r e . 

Ar t i c l e 6 § 1 (app l i cab i l i t é ) : les c o n t e s t a t i o n s c o n c e r n a n t le r e c r u t e m e n t , la 
c a r r i è r e et la c e s s a t i o n d ' ac t iv i t é d e s fonc t ionna i r e s ne son t , en p r i n c i p e , pas 
inc lues d a n s le c h a m p d ' a p p l i c a t i o n de l ' a r t i c le 6 § 1 à l ' i n s t a r de la d i s t i nc t i on 
o p é r é e p a r le d ro i t d e n o m b r e u x E t a t s m e m b r e s e n t r e fonc t ionna i r e s et sa l a r i é s 
de d ro i t pr ivé . T o u t e f o i s , la C o u r a fait bénéf ic ie r ces d i f fé rends d e la p r o t e c t i o n d e 
l ' a r t ic le 6 l o r s q u e la c o n t e s t a t i o n n e p o r t e p a s s u r les c o n d i t i o n s d e service m a i s s u r 
la r e v e n d i c a t i o n d ' u n dro i t « p u r e m e n t p a t r i m o n i a l » voire « e s s e n t i e l l e m e n t 
p a t r i m o n i a l » et p o u r a u t a n t q u e c e t t e r e v e n d i c a t i o n n ' a i t p a s p o u r c o n s é q u e n c e 
p r e m i è r e de r o g n e r s u r les « p r é r o g a t i v e s d i s c r é t i o n n a i r e s d e l ' a d m i n i s t r a t i o n ». 
T o u t e f o i s , ni le c r i t è r e p a t r i m o n i a l ni celui d e s p r é r o g a t i v e s d i s c r é t i o n n a i r e s n e 
p e r m e t t e n t d ' i n d i q u e r , avec s u f f i s a m m e n t d e p réc i s ion , a u x E t a t s l ' é t e n d u e d e 
l eu r s o b l i g a t i o n s au t i t r e d e l ' a r t ic le 6 d a n s des c o n t e s t a t i o n s sou levées p a r les 
a g e n t s pub l i cs a u sujet d e l eu r s c o n d i t i o n s d e serv ice . La c i r c o n s t a n c e que le 
s t a t u t d e ces a g e n t s r e l ève d u dro i t publ ic ou d u dro i t p r ivé d a n s l ' un ou l ' a u t r e 
des E t a t s m e m b r e s n ' a p a s v a l e u r décis ive . L ' a p p l i c a t i o n d e l ' a r t ic le 6 doit 
s ' a p p u y e r s u r u n e i n t e r p r é t a t i o n a u t o n o m e de la no t ion de fonct ion p u b l i q u e , aux 
fins d ' a s s u r e r a u x a g e n t s pub l i c s , i n d é p e n d a m m e n t d u s t a t u t qu i est le l eu r en 
dro i t i n t e r n e , un t r a i t e m e n t égal d a n s l ' e n s e m b l e des E t a t s m e m b r e s . Il convient 
d o n c d e d é g a g e r u n c r i t è r e a u t o n o m e - basé s u r la n a t u r e d e s fonct ions et des 
r e s p o n s a b i l i t é s e x e r c é e s p a r l ' agen t - q u i , tou t e n r e s p e c t a n t le p r inc ipe 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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d ' i n t e r p r é t a t i o n r e s t r i c t ive des e x c e p t i o n s a u x g a r a n t i e s offer tes p a r l ' a r t ic le 6, 
m e t t e fin a u x i n c e r t i t u d e s e x i s t a n t e s . Son t d o n c d é s o r m a i s seuls exc lus de la 
p r o t e c t i o n d e l ' a r t ic le 6 les emplo i s qu i a m è n e n t l e u r s d é t e n t e u r s à p a r t i c i p e r à 
l ' exerc ice d e la p u i s s a n c e p u b l i q u e et a u x fonct ions v i san t à s a u v e g a r d e r les 
i n t é r ê t s g é n é r a u x d e l 'E t a t et d e s a u t r e s col lec t iv i tés p u b l i q u e s . Les t i t u l a i r e s d e 
ces p o s t e s d é t e n a n t u n e pa rce l l e d e s o u v e r a i n e t é , l ' E t a t a un i n t é r ê t l é g i t i m e à 
e x i g e r d ' e u x « un l ien spéc ia l d e conf iance et d e loyau té ». Tou te fo i s , les 
c o n t e n t i e u x t o u c h a n t les pens ions d e r e t r a i t e e n t r e n t d a n s le c h a m p 
d ' a p p l i c a t i o n de l ' a r t i c le 6 i n d é p e n d a m m e n t des fonct ions e x e r c é e s 
a n t é r i e u r e m e n t , d a n s la m e s u r e où l ' agen t r e t r a i t é a cessé de d é t e n i r u n e 
p a r c e l l e d e s o u v e r a i n e t é . D a n s le cas d ' e s p è c e , les r e s p o n s a b i l i t é s e x e r c é e s p a r le 
r e q u é r a n t d a n s un d o m a i n e auss i r é g a l i e n q u e les finances p u b l i q u e s 
s ' a c c o m p a g n a i e n t n é c e s s a i r e m e n t d ' u n e p a r t i c i p a t i o n à l ' exerc ice d e la p u i s s a n c e 
p u b l i q u e . P a r t a n t , l ' a r t i c le 6 n e t rouve p a s à s ' a p p l i q u e r . 
Conclusion : l ' a r t ic le 6 § 1 ne s ' app l ique pas ( t re ize voix c o n t r e q u a t r e ) . 

Jurisprudence citée par la Cour 

F r a n c e s c o L o m b a r d o c. I t a l i e , a r r ê t d u 26 n o v e m b r e 1992, sér ie A n" 249-B 
M a s s a c. I t a l i e , a r r ê t d u 24 a o û t 1993, s é r i e A n° 265-B 
Ne ige l c. F r a n c e , a r r ê t du 17 m a r s 1997,Recueil des arrêts et décisions 1997-11 
D e S a n t a c. I ta l ie , a r r ê t d u 2 s e p t e m b r e 1997', Recueil 1997-V 
L a p a l o r c i a c. I ta l ie , a r r ê t d u 2 s e p t e m b r e 1997, Recueil 1997-V 
Abenavo l i c. I t a l i e , a r r ê t du 2 s e p t e m b r e 1997, Recueil 1997-V 
N i c o d e m o c. I t a l i e , a r r ê t du 2 s e p t e m b r e 1997', Recueil 1997-V 
P ie r r e -B loch c. F r a n c e , a r r ê t d u 21 o c t o b r e 1997, Recueil 1997-VT 
C a z e n a v e de la R o c h e c. F r a n c e , a r r ê t d u 9 j u i n 1998, Recueil 1998-III 
Le Ca lvez c. F r a n c e , a r r ê t du 29 ju i l l e t \99i\,Recueil 1998-V 
C o u e z c. F r a n c e , a r r ê t d u 24 a o û t 1998, Recueil 1998-V 
B e n k e s s i o u e r c. F r a n c e , a r r ê t du 24 a o û t 1998, Reçue il 1998-V 
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En l 'a f fa ire P e l l e g r i n c. F r a n c e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i t uée , conformé­

men t à l 'ar t ic le 27 de la Conven t i on de s a u v e g a r d e des D r o i t s de 
l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n »), telle 
q u ' a m e n d é e p a r le Protocole n" 11 ' , et aux c lauses p e r t i n e n t e s de son 
r è g l e m e n t 2 , en une G r a n d e C h a m b r e composée des j u g e s don t le nom 
suit : 

M M E E. P A L M , présidente, 
M M . A. P A S T O R R I D R U E J O , 

L. F E R R A R I B R A V O , 

L. C A P L I S C H , 

J . -P . C O S T A , 

M M C F . T U L K E N S , 

M M . W . F U H R M A N N , 

K . JUNGWIERT, 
M . FlSCHBACH, 
V . BUTKEVYCH, 

J . C A S A D E V A L L , 

B . Z U P A N C I C , 

M M T ' N . V A J I C , 

M . J . H E D I G A N , 

M ™ W . T H O M A S S E N , 

M M . T . P A N T Î R U , 

K. T R A J A , 

a insi q u e de M M E M . D E B O E R - B U Q U I C C H I O , grejfière adjointe, 
Après en avoir dé l ibéré en c h a m b r e du conseil les 10 j u i n 1999 et 

17 n o v e m b r e 1999, 
R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r p a r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») le 9 d é c e m b r e 1998 d a n s le délai 
de t rois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la 
Conven t i on . A son or ig ine se t rouve u n e r e q u ê t e (n" 28541/95) d i r igée 
con t r e la R é p u b l i q u e française et d o n t u n r e s so r t i s san t de cet E t a t , 
M . Gilles Pe l legr in , avai t saisi la C o m m i s s i o n le 8 ju i l l e t 1995 en ve r tu de 
l ' anc ien ar t ic le 25. 

La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens ar t ic les 44 et 48 
ainsi q u ' à la déc l a r a t i on française r econna i s san t la j u r id i c t ion obl iga to i re 
de la C o u r (anc ien a r t ic le 46) . Elle a pour objet d ' ob ten i r u n e décis ion sur 

1-2. Note du greffe : entré en vigueur le 1" novembre 1998. 
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le point de savoir si les faits de la cause révè len t un m a n q u e m e n t de l 'E ta t 
d é f e n d e u r aux exigences de l 'ar t icle 6 § 1 de la Conven t i on . 

2. Le 6 janvier 1999, le r e q u é r a n t a dés igné son conseil (ar t ic le 36 § 3 
du r è g l e m e n t ) . 

3. C o n f o r m é m e n t à l 'ar t icle 5 § 4 du Protocole n° 11, lu en combina i son 
avec les ar t ic les 100 § 1 et 24 § 6 du r è g l e m e n t , un collège de la G r a n d e 
C h a m b r e a décidé , le 14 j a n v i e r 1999, q u e l 'affaire se ra i t e x a m i n é e p a r la 
G r a n d e C h a m b r e de la C o u r . C e t t e G r a n d e C h a m b r e c o m p r e n a i t de plein 
dro i t M. J . - P . Cos t a , j u g e élu au t i t r e de la F r a n c e (ar t ic les 27 § 2 de la 
Conven t i on et 24 § 4 du r è g l e m e n t ) , M. L. W i l d h a b e r , p r é s i d e n t de la C o u r , 
M m c E. P a l m , v ice-prés iden te de la Cour , ainsi que M. M. F i schbach , vice-
p ré s iden t de sect ion (ar t ic les 27 § 3 de la C o n v e n t i o n et 24 §§ 3 et 5 a) du 
r è g l e m e n t ) . O n t en o u t r e é té dés ignés pour c o m p l é t e r la G r a n d e C h a m b r e : 
M. L. F e r r a r i Bravo , M. L. Cafl isch, M. W. F u h r m a n n , M. K. J u n g w i e r t , 
M. J . Casadeva l l , M. B . Zupanc ic , M"1 1' N . Vajic, M. J . H e d i g a n , 
M m e W. T h o m a s s e n , M m c M. Tsa t sa -Niko lovska , M. T . PanÇîru, M. E. Levits 
et M. K. T r a j a (ar t icle 24 § 3 du r è g l e m e n t ) . 

4. A l ' invi ta t ion de la C o u r (ar t ic le 99 du r è g l e m e n t ) , la C o m m i s s i o n a 
dé l égué l 'un de ses m e m b r e s , M. J . -C . G e u s , p o u r pa r t i c ipe r à la p r o c é d u r e 
devan t la G r a n d e C h a m b r e . 

5. Le greffier a reçu le m é m o i r e du r e q u é r a n t le 7 avril 1999 et le 
m é m o i r e du g o u v e r n e m e n t français (« le G o u v e r n e m e n t ») le 16 avril 
1999. 

6. Ainsi q u ' e n avai t décidé le p r é s iden t , u n e a u d i e n c e s'est dé rou lée en 
publ ic le 10 j u i n 1999, au Pala is des Dro i t s de l ' H o m m e à S t r a s b o u r g . 

O n t c o m p a r u : 

- pour le Gouvernement 
M M . J . -F . D O B E L L E , d i r e c t e u r adjoint des affaires j u r i d i q u e s , 

m i n i s t è r e des Affaires é t r a n g è r e s , agent, 
P . B O U S S A R O Q U E , sous-d i rec t ion des dro i t s de l ' h o m m e , 

d i rec t ion des affaires j u r i d i q u e s , 
m i n i s t è r e des Affaires é t r a n g è r e s , conseil ; 

- pour le requérant 
M c C. P E T T I T I , avocat au b a r r e a u de Par i s , conseil ; 

- pour la Commission 
M. J . -C. G E U S , délégué, 
M m c M.-T. S C H O E P F E R , secrétaire de la Commission. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M . G e u s , M c Pe t t i t i et 
M. Dobel le . 
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7. M m c Pa lm a r e m p l a c é , à la p ré s idence de la G r a n d e C h a m b r e , 
M. W i l d h a b e r , qui ne pouvai t ass i s te r à l ' aud ience , et M m c F . T u l k e n s , 
j u g e s u p p l é a n t e , l'a r e m p l a c é c o m m e m e m b r e de celle-ci (ar t ic les 10 et 
24 § 5 b) du r è g l e m e n t ) . M. Levits , lui aussi e m p ê c h é , a é té r e m p l a c é par 
M. V. Butkevych, j u g e supp léan t (ar t ic le 24 § 5 b) p r éc i t é ) . M m i T sa t s a -
Nikolovska n ' ayan t pu p r e n d r e p a r t aux dé l ibé ra t i ons du 17 n o v e m b r e 
1999, elle a é té r e m p l a c é e p a r M. A. P a s t o r Ridrue jo , j u g e supp léan t 
(ar t ic le 24 § 5 b) p r éc i t é ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. L e s f a i t s l i t i g i e u x 

8. Le r e q u é r a n t é ta i t , j u s q u ' e n 1989, sa lar ié d a n s le s e c t e u r pr ivé en 
q u a l i t é n o t a m m e n t d ' a u d i t e u r en ges t ion et comptab i l i t é . Sur la base de 
l ' expér ience profess ionnel le ainsi acquise , il pos tu la à u n e miss ion de 
coopéra t ion à l ' é t r a n g e r p o u r le c o m p t e de l 'Eta t f rançais . 

9. Le m i n i s t è r e f rançais d e la C o o p é r a t i o n et du D é v e l o p p e m e n t le 
r e c r u t a - pa r un c o n t r a t s igné le 13 m a r s 1989 - en q u a l i t é de coopéran t -
consei l ler t e c h n i q u e du m i n i s t r e de l 'Economie , de la Plani f ica t ion et d u 
C o m m e r c e de la G u i n é e é q u a t o r i a l e . En t a n t q u e chef de proje t , il devai t 
é tab l i r le b u d g e t des i nves t i s s emen t s de l 'E ta t pour 1990 et pa r t i c ipe r à 
l ' é l abora t ion du p lan t r i e n n a l et du p r o g r a m m e t r i e n n a l d ' invest isse­
m e n t s publics en liaison avec les fonc t ionna i res g u i n é e n s et les 
o rgan i sa t ions i n t e r n a t i o n a l e s . 

10. Le c o n t r a t s t ipula i t q u e le r e q u é r a n t é t a i t mis à la d ispos i t ion du 
g o u v e r n e m e n t de la R é p u b l i q u e de la G u i n é e é q u a t o r i a l e p o u r une d u r é e 
de deux fois dix mois , e n t r e c o u p é e d ' un congé a d m i n i s t r a t i f calculé sur la 
base de cinq j o u r s p a r mois de t ravai l effectif. Le c o n t r a t fixait é g a l e m e n t 
les condi t ions de r é m u n é r a t i o n et renvoyai t , pour le r e s t e , aux disposi t ions 
r é g l e m e n t a i r e s pr ises en app l ica t ion de la loi du 13 ju i l le t 1972 
( p a r a g r a p h e 36 c i -dessous) . 

11. Le 9 j a n v i e r 1990, à la su i te de différends locaux, les au to r i t é s 
g u i n é e n n e s r e m i r e n t le r e q u é r a n t à la d isposi t ion des au to r i t é s 
f rançaises . C e l a mi t un t e r m e au c o n t r a t à l ' échéance du congé 
a d m i n i s t r a t i f ( p a r a g r a p h e 31 c i -dessous) . 

12. Le m i n i s t è r e e n t e n d a i t conclure un nouveau c o n t r a t avec le 
r e q u é r a n t à l ' issue de ce congé p o u r l 'affecter au G a b o n . Ce la supposa i t 
la r é u n i o n de deux condi t ions p réa l ab l e s , exigées de tou t pos tu l an t : 
l ' a g r é m e n t des a u t o r i t é s é t r a n g è r e s d 'a f fec ta t ion et la vérif icat ion de 
l ' ap t i t ude médica le du pos tu l an t à servi r à l ' é t r ange r . 
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13. L ' a g r é m e n t des a u t o r i t é s gabona i ses t a r d a n t à veni r , le m i n i s t è r e de 
la C o o p é r a t i o n et du D é v e l o p p e m e n t notifia au r e q u é r a n t - pa r u n e l e t t r e 
du 2 février 1990 - la rés i l ia t ion de son c o n t r a t et l ' aver t i t de sa r ad i a t i on 
s u b s é q u e n t e des effectifs du m i n i s t è r e à c o m p t e r du 1 5 m a r s 1990. 

14. L ' a g r é m e n t des a u t o r i t é s gabona i ses fut u l t é r i e u r e m e n t d o n n é 
pour un poste d ' ana lys te f inancier au m i n i s t è r e de la Ré fo rme du s e c t e u r 
publ ic . Pa r une l e t t r e du 7 février 1990, le m i n i s t è r e de la C o o p é r a t i o n et 
du D é v e l o p p e m e n t en pri t ac te et déc l a r a en conséquence nul le et non 
avenue la r ad i a t i on a n n o n c é e le 2 février 1990. Le r e q u é r a n t fut a lors 
convoqué à l ' examen médica l obl iga to i re d ' a p t i t u d e . 

15. Le 22 février 1990, le m é d e c i n responsab le du cab ine t médica l 
i n t e rmin i s t é r i e l , spécial is te de m é d e c i n e t ropica le , e x a m i n a le r e q u é r a n t 
et o r d o n n a un c o m p l é m e n t de d iagnos t ic p sych ia t r i que . Au vu des 
r é su l t a t s du d iagnos t ic c o m p l é m e n t a i r e , le médec in conclut , le 15 m a r s 
1990, à l ' i nap t i tude définit ive de l ' in té ressé à servir à l ' é t r ange r . 

16. Le 23 m a r s 1990, le m i n i s t è r e de la C o o p é r a t i o n et du 
D é v e l o p p e m e n t pri t ac te d e cet avis et notifia en conséquence au 
r e q u é r a n t sa r ad ia t ion des effectifs à c o m p t e r du 15 m a r s 1990. 

B. La p r o c é d u r e l i t i g i e u s e 

17. Le 16 m a i 1990, le r e q u é r a n t d é p o s a u n recours devan t le t r i buna l 
a d m i n i s t r a t i f de Par i s aux fins d ' a n n u l a t i o n pour i l légali té de la décis ion 
de rad ia t ion du 23 m a r s 1990. 

18. Le 9 n o v e m b r e 1990, le min i s t r e de la C o o p é r a t i o n et du 
D é v e l o p p e m e n t déposa des conclusions en défense . 

19. Pa r un j u g e m e n t avan t d i re droi t du 16 avril 1992, le t r i buna l 
a d m i n i s t r a t i f de Pa r i s o r d o n n a une exper t i se méd ica le aux fins d e 
d é t e r m i n e r si le r e q u é r a n t é ta i t , en ra i son de son é t a t de s a n t é , i nap t e à 
l 'exercice des fonctions de coopé ran t t e c h n i q u e à l ' é t r a n g e r en m a r s 1990. 

20. Le 21 n o v e m b r e 1992, l ' exper t déposa son r a p p o r t ap rès avoir 
p rocédé , le 3 s e p t e m b r e 1992, à l ' audi t ion et à l ' e x a m e n méd ico-
psychologique et n e u r o p s y c h i a t r i q u e d u r e q u é r a n t . Il e s t i m a q u e la 
r éac t ion a d m i n i s t r a t i v e du m i n i s t è r e de la C o o p é r a t i o n et du 
D é v e l o p p e m e n t avait é té excessive et q u e l ' é ta t de s a n t é du r e q u é r a n t ne 
le r enda i t pas i nap t e à la repr i se de ses fonct ions ap rè s un a r r ê t m a l a d i e de 
trois mois , à l ' issue d u q u e l il a u r a i t pu pas se r u n e visite méd ica l e . 

21 . Le 22 d é c e m b r e 1992, le r e q u é r a n t déposa des conclus ions 
i n d e m n i t a i r e s . Il sollicita la c o n d a m n a t i o n de l 'E ta t à lui ve r se r d e u x 
i n d e m n i t é s , l 'une d 'un m o n t a n t de 550 000 francs français (FRF) , 
m o n t a n t qu ' i l e s t ima i t ê t r e égal à la r é m u n é r a t i o n qu ' i l a u r a i t pe rçue s'il 
é t a i t r e s t é en pos t e , et l ' au t r e d ' un m o n t a n t de 500 000 F R F à t i t r e d e 
r é p a r a t i o n du pré judice pe r sonne l , m o r a l et f inancier qu ' i l e s t ima i t avoir 
subi du fait de sa r ad i a t i on . 
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22. P a r u n e o r d o n n a n c e du 4 j a n v i e r 1993, le t r i b u n a l a d m i n i s t r a t i f de 
Pa r i s fixa le m o n t a n t de la s o m m e d u e au t i t r e des frais d ' expe r t i s e . Pa r 
u n e o r d o n n a n c e du 1 e r m a r s 1993, le t r i buna l a d m i n i s t r a t i f de Par i s 
co r r igea u n e e r r e u r m a t é r i e l l e c o n t e n u e d a n s le disposi t i f de 
l ' o rdonnance . 

23. Le 8 m a r s 1993, le min i s t r e de la C o o p é r a t i o n et du 
D é v e l o p p e m e n t p r é s e n t a ses observa t ions sur le r a p p o r t d ' expe r t i s e . 

24. Le 14 avril 1993, le r e q u é r a n t déposa ses conclusions en r éponse . 
25. Le 3 ma i 1993, le m i n i s t r e de la C o o p é r a t i o n et du D é v e l o p p e m e n t 

p r é s e n t a ses conclusions en r é p o n s e aux conclusions i n d e m n i t a i r e s du 
r e q u é r a n t du 22 d é c e m b r e 1992. Il y con tes t a i t le b ien-fondé des 
p r é t e n t i o n s du r e q u é r a n t . 

26. Les 14 s e p t e m b r e et 4 oc tob re 1994, le m i n i s t r e de la C o o p é r a t i o n 
et du D é v e l o p p e m e n t déposa de nouvel les conclusions et des pièces . 

27. Le 13 d é c e m b r e 1994, le r e q u é r a n t déposa des conclus ions en 
r éponse . 

28. L'affaire fut inscr i te a u rôle de l ' audience du 19 j a n v i e r 1995. Le 
9 j a n v i e r 1995, le r e q u é r a n t fut avisé du r epo r t de l 'affaire à u n e d a t e à 
fixer u l t é r i e u r e m e n t . 

29. Les 11 et 18 j a n v i e r 1995, le m i n i s t r e de la C o o p é r a t i o n et d u 
D é v e l o p p e m e n t p r é s e n t a des observa t ions c o m p l é m e n t a i r e s et des pièces. 

30. Le 16 février 1995, le r e q u é r a n t p r é s e n t a des obse rva t ions en 
r éponse . 

3 1 . P a r un j u g e m e n t du 23 oc tobre 1997, su ivant u n e a u d i e n c e du 
25 s e p t e m b r e 1997, le t r i buna l a d m i n i s t r a t i f de Par i s r e j e t a la r e q u ê t e du 
r e q u é r a n t , t a n t en ce qu 'e l l e visai t l ' annu l a t i on de la décis ion de r ad ia t ion 
q u ' e n ce qu 'e l l e visait le v e r s e m e n t d ' i n d e m n i t é s . Le t r i b u n a l s ' exp r ima 
n o t a m m e n t c o m m e sui t : 

« (...) Sur les conclusions auxfins d'annulation de la décision du ministre de la coopération en date 
du [23] mars 1990 

Considérant, en premier lieu, qu'il résulte des pièces du dossier que le contrat liant 
M. Pellegrin à l'Etat pour servir en Guinée en qualité de coopérant a c t e résilié à la suite 
de la remise de l'intéressé à disposition de l'Etat français par les autorités équato-
guinéennes ; que si, par lettre du 7 février 1990, le ministre a annulé la décision en 
date du 2 février 1990 fixant au 15 mars 1990 la radiation des effectifs du ministère, et 
ce dans la perspective de la conclusion d'un nouveau contrat, il n'a pas entendu remettre 
en vigueur le contrat affectant M. Pellegrin en Guinée, dès lors que celui-ci se trouvait 
résilié de plein droit du fait de la remise à disposition de l'intéressé par l'Etat étranger ; 
que, par suite, M. Pellegrin n'est pas fondé à soutenir que la décision du [23] mars 1990 
aurait illégalement retiré la décision en date du 7 [février] 1990 ; 

Considérant, en deuxième lieu, qu'en fixant au 15 mars 1990 la radiation de 
l'intéressé des effectifs du ministère, le ministre n'a fait que tirer les conséquences de 
l'expiration à cette date du contrat affectant M. Pellegrin en Guinée, et de l'absence de 
conclusion d'un nouveau contrat ; que, par suite, il n'a entaché sa décision d'aucune 
rétroactivité illégale ; (...) 



260 A R R Ê T P E L L A G R I N c. F R A N C E 

Considérant, en troisième lieu, qu'il résulte du rapport d'expertise en date du 
21 novembre 1992 que M. Pellcgrin ne remplissait pas, à la date du [23] mars 1990, les 
conditions d'aptitude physique pour exercer des fonctions outre-mer ; que, par suite, 
M. Pellcgrin u'es I pas lundi'' à soutenir que la décision (lu [23] mais 1990, qui s'est 
fondée sur l'avis d'inaptitude (...) pour refuser à M. Pellcgrin le bénéfice d'un nouveau 
contrat de coopération au Gabon, est entachée d 'erreur d'appréciation ; (...) 

Sur les conclusions aux fins indemnitaires 

Considérant qu'il résulte du rejet des conclusions aux lins d'annulation de la décision 
du [23] mars 1990 que M. Pellegrin n'est fondé à se prévaloir d'aucune illégalité fautive 
de nature à engager la responsabilité de l'Etat ; que, par suite, les conclusions tendant à 
la condamnation de l'Etat à lui verser une indemnité en réparation du préjudice 
résultant de la décision du [23] mars 1990 doivent être rejetées ; (...) » 

32. Le 16 j a n v i e r 1998, le r e q u é r a n t i n t e r j e t a appe l du j u g e m e n t 

notifié le 13 j a n v i e r 1998 et d é p o s a des conclusions . 

33 . Le 10 j u i n 1998, le min i s t r e de la C o o p é r a t i o n et du 

D é v e l o p p e m e n t déposa un m é m o i r e . 

34. Le 30 j u i n 1998, le r e q u é r a n t déposa un m é m o i r e c o m p l é m e n t a i r e . 

35. L'affaire est p e n d a n t e d e v a n t la cour a d m i n i s t r a t i v e d ' appe l de 

Par i s . 

II. É L É M E N T S P E R T I N E N T S DE D R O I T I N T E R N E 

Loi n" 72-659 du 13 juillet 1972 relative à la situation du personnel civil de 

coopération culturelle, scientifique et technique auprès d'Etats étrangers 

36. Les disposi t ions p e r t i n e n t e s de la loi r ég i s san t la s i tua t ion du 

pe r sonne l civil de coopéra t ion cu l tu re l l e , scient i f ique et t e chn ique a u p r è s 

d ' E t a t s é t r a n g e r s (qui a fait l 'objet de deux déc re t s d ' app l ica t ion en d a t e 

du 25 avril 1978) prévoien t : 

Article 1" 

« Les personnels civils auxquels l'Etat lait appel, pour accomplir hors du territoire 
français des missions de coopération culturelle, scientifique et technique auprès 
d'Etats étrangers, notamment en vertu d'accords conclus par la France avec ces Etats , 
sont régis par les dispositions de la présente loi (...) » 

Article 3 

« Sous réserve des règles propres à l'exercice des fonctions judiciaires, les personnels 
visés par la présente loi servent, pendant l'accomplissement de leurs missions, sous 
l 'autorité du Gouvernement de l'Etat étranger ou de l'organisme auprès duquel ils 
sont placés, dans des conditions arrêtées entre le Gouvernement français et les 
autorités étrangères intéressées. 

Ils sont tenus aux obligations de convenance et de réserve résultant de l'exercice de 
fonctions sur le territoire d'un Etat étranger et inhérentes au caractère de service public 
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des missions qu'ils accomplissent (...). Il leur est interdit de se livrer à tout acte et à 
toute manifestation susceptible de nuire à l'Etat français, à l'ordre public local ou aux 
rapports que l'Etat français entretient avec les Etats étrangers. 

En cas de manquement aux obligations visées aux deux alinéas précédents, il peut, 
sans formalités préalables, être mis fin immédiatement à leur mission sans préjudice 
des procédures administratives susceptibles d 'être engagées lors de leur retour en 
France. » 

III. É L É M E N T S DE D R O I T C O M P A R É : L ' A P P R O C H E DU D R O I T 
C O M M U N A U T A I R E EN MATIÈRE D 'AGENTS P U B L I C S 

« Libre circulation des travailleurs et accès aux emplois dans l'administration 
publique des Etats membres - Action de la Commission en matière d'application 
de l'article 48paragraphe 4 du traité CEE » (Communication de la Commission 
européenne publiée au J O C E n" C 72 du 18 mars 1988) 

37. Le t r a i t é i n s t i t uan t la C o m m u n a u t é é c o n o m i q u e e u r o p é e n n e du 
25 m a r s 1957 (« le t r a i t é C E E ») p révoi t , e n son ar t ic le 48 § 4 ' , une 
dé roga t i on au pr inc ipe de la l ibre c i rcula t ion des t r ava i l l eu rs à l ' i n té r i eur 
de la C o m m u n a u t é pour les « emplois d a n s l ' admin i s t r a t i on pub l ique ». 

38. La C o u r de ju s t i ce des C o m m u n a u t é s e u r o p é e n n e s a développé 
u n e i n t e r p r é t a t i o n res t r ic t ive de ce t t e dé roga t i on . D a n s son a r r ê t 
C o m m i s s i o n c. Be lg ique du 17 d é c e m b r e 1980 (n" 149/79, Recuei l 
p . 3881) , elle a décidé q u e la d é r o g a t i o n ne concerna i t q u e les emplois 
qu i c o m p o r t e n t u n e pa r t i c ipa t ion , d i r e c t e ou ind i rec te , à l ' exercice de la 
pu i ssance pub l ique et aux fonctions ayant pour objet la s a u v e g a r d e des 
in t é rê t s g é n é r a u x de l 'Eta t ou des a u t r e s collectivités pub l iques , et qui 
supposen t ainsi , de la p a r t de leurs t i t u l a i r e s , l ' exis tence d ' un r appor t 
pa r t i cu l i e r de so l idar i té avec l 'E ta t ainsi q u e la réc iproci té de dro i t s et 
devoirs qui sont le f o n d e m e n t du lien de na t i ona l i t é . 

39. La C o m m i s s i o n e u r o p é e n n e , à laque l le le t r a i t é C E E a confié la 
t âche d ' a s s u r e r l ' appl ica t ion cor rec te des règles c o m m u n a u t a i r e s , a 
relevé q u ' u n n o m b r e i m p o r t a n t d ' emplo i s suscept ib les de t o m b e r sous le 
coup de la dé roga t i on sont , en r éa l i t é , sans r a p p o r t avec l 'exercice de la 
pu i ssance pub l ique et la s a u v e g a r d e des i n t é r ê t s g é n é r a u x de l 'E ta t . 

40. D a n s u n e c o m m u n i c a t i o n du 18 m a r s 1988, elle a e n t r e p r i s 
d ' é n u m é r e r , d ' u n côté , les ac t iv i tés couver t e s p a r la dé roga t i on et , d 'un 
a u t r e , les act ivi tés qui ne le sont pas . Elle a ainsi é tabl i d e u x ca tégor ies 
d 'ac t iv i tés d i s t inc tes selon qu ' e l l e s sont cons idé rées c o m m e re levan t ou 
non d'« u n e pa r t i c ipa t ion , d i rec te ou ind i r ec t e , à l 'exercice de la 

1. Devenu l'article 39 du traité d 'Amsterdam, signé le 2 octobre 1997, modifiant le traité sur 
l'Union européenne, les traités instituant les Communautés européennes et certains actes 
connexes. 
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pu i ssance pub l ique et aux fonctions qu i ont p o u r objet la s a u v e g a r d e des 

i n t é r ê t s g é n é r a u x de l 'Eta t ». Il s 'agit des ca tégor ies su ivan te s : 

« Activités spécifiques de la Jonction publique nationale exclues [du bénéfice de la libre 
circulation des travailleurs] 

En se fondant sur l'état actuel de la jurisprudence de la Cour et en tenant compte des 
conditions actuelles de la construction du marché unique, la Commission estime que la 
dérogation établie par l'article 48 paragraphe 4 vise les fonctions spécifiques de l'Etat et 
des collectivités assimilables telles que les forces armées, la police et les autres forces de 
l'ordre ; la magistrature ; l 'administration fiscale et la diplomatie. En outre, sont 
considérés aussi couverts par cette exception, les emplois relevant des ministères de 
l'Etat, des gouvernements régionaux, des collectivités territoriales et autres 
organismes assimilés, des banques centrales dans la mesure où il s'agit du personnel 
(fonctionnaires et autres agents) qui exerce les activités ordonnées autour d'un 
pouvoir juridique public de l'Etat ou d'une autre personne morale de droit publie telles 
que l'élaboration des actes juridiques, la mise en exécution de ces actes, le contrôle de 
leur application et la tutelle des organismes indépendants (...) 

Activités concernées par l'action dans le secteur des services publics 

La Commission estime que les tâches et responsabilités caractérisant les emplois 
relevant de certaines structures nationales apparaissent manifestement comme étant 
en général suffisamment éloignées des activités spécifiques de l 'administration 
publique telles que définies par la Cour de justice, pour qu'elles ne puissent c|ne très 
exceptionnellement relever de l'exemption prévue à l'article 48 paragraphe 4 du traité 
CEE. 

Dès lors, la Commission entend porter en priorité son action systématique sur les 
secteurs suivants : 

- les organismes chargés de gérer un service commercial (par exemple : transports 
publies, distribution d'électricité ou de gaz, compagnies de navigation aérienne ou 
marit ime, postes et télécommunications, organismes de radio-télédiffusion), 

- les services opérationnels de santé publique, 

- l 'enseignement dans les établissements publics, 

- la recherche à des fins civiles dans les établissements publics. 

En effet, pour chacune de ces activités on constate soit qu'elle existe également dans 
le secteur privé, auquel cas l'article 48 paragraphe 4 ne s'applique pas, soit qu'elle peut 
être exercée dans le secteur public en dehors des conditions de nationalité (...) » 

P o u r ce t t e d e r n i è r e ca t égo r i e , la C o m m i s s i o n a réservé a u x E t a t s la 

possibi l i té de d é m o n t r e r q u e , p o u r u n emplo i précis , il exis te un r a p p o r t 

avec des act ivi tés spécif iques de l ' a d m i n i s t r a t i o n pub l ique , ce qui justifie, 

pa r excep t ion , l ' appl ica t ion de la dé roga t ion . 

La jurisprudence de la Cour de justice des Communautés européennes 

4 1 . La C o u r de ju s t i ce a app l i qué et déve loppé ces pr inc ipes d a n s 

p lus ieurs a r r ê t s . D a n s son a r r ê t C o m m i s s i o n e u r o p é e n n e c. G r a n d -

D u c h é de L u x e m b o u r g du 2 ju i l l e t 1996 (C-473/93 , Rec . p . 1-3248), elle 

s 'est e x p r i m é e c o m m e suit : 
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« § 27 (...) pour déterminer si des emplois entrent dans le champ d'application de 
l'article 48, paragraphe 4, du traité, il convient de rechercher s'ils sont ou non 
caractéristiques des activités spécifiques de l'administration publique en tant qu'elle 
est investie de l'exercice de la puissance publique et de la responsabilité pour la 
sauvegarde des intérêts généraux de l'Etat ou des autres collectivités publiques. Pour 
cette raison, le critère d'applicabilité de l'article 48, paragraphe 4, du traité doit être 
fonctionnel et tenir compte de la nature des tâches et responsabilités que comporte 
l'emploi, en vue d'éviter que l'effet utile et la portée des dispositions du traité relatives 
à la libre circulation des travailleurs et à l'égalité de t rai tement des ressortissants de 
tous les Etats membres soient limités par des interprétations de la notion 
d'administration publique tirées du seul droit national et qui feraient échec à 
l'application des règles communautaires (arrêt du 3 juin 1986, Commission c/France, 
307/84, Rec. p. 1725, point 12) 

(...) 

§ 31 (...) la généralité des emplois dans les secteurs de la recherche, de la santé, des 
transports terrestres, des postes et télécommunications, ainsi que dans les services de 
distribution d'eau, de gaz et d'électricité, sont éloignés des activités spécifiques de 
l 'administration publique, parce qu'ils ne comportent pas une participation directe ou 
indirecte à l'exercice de la puissance publique ni aux fonctions qui ont pour objet la 
sauvegarde des intérêts généraux de l'Etat ou des autres collectivités publiques (voir, 
notamment , arrêts Commission/France, précité, relatif au secteur de la santé, et du 
16 juin 1987, Commission/Italie, 225/85, Rec. p. 2625, relatif au secteur de la recherche 
effectuée à des fins civiles) 

(...) 

§ 33 (...) la Cour a déjà indiqué que les conditions très strictes auxquelles doivent 
satisfaire les emplois pour relever de l'exception prévue à l'article 48, paragraphe 4, du 
traité ne sont pas remplies dans le cas des enseignants stagiaires (arrêt du 3 juillet 1986, 
Lawrie-Blum, 66/85, Rec. p. 2121, point 28), des lecteurs de langues étrangères (arrêt du 
30 mai 1989, Allué et Coonan, 33/88, Rec. p. 1591, point 9), ainsi que des professeurs de 
l 'enseignement secondaire (arrêt du 27 novembre 1991, Bleis, C-4/91, Rec. p. 1-5627, 
point 7). 

§ 34 La même constatation s'impose, pour des motifs identiques, à l'égard des 
enseignants de l 'enseignement primaire (...) » 

P R O C É D U R E D E V A N T L A C O M M I S S I O N 

42. M. Pe l legr in a saisi la C o m m i s s i o n le 8 ju i l le t 1995. Il se p la ignai t 

de ce q u e sa cause n 'ava i t pas é té e n t e n d u e d a n s un déla i r a i sonnab le au 

sens de l 'ar t icle 6 § 1 de la Conven t i on . II invoquai t é g a l e m e n t les ar t ic les 3 

et 13. 

43 . Le 21 m a i 1997, la C o m m i s s i o n a r e t e n u en p a r t i e la r e q u ê t e 

(n" 28541/95) . D a n s son r a p p o r t du 17 s e p t e m b r e 1998 (anc ien ar t ic le 31 

de la C o n v e n t i o n ) , elle conclut qu ' i l y a eu viola t ion de l 'ar t ic le 6 § 1 (par 

d ix-hui t voix con t re q u a t o r z e ) . Le t e x t e i n t ég ra l de son avis et des trois 

opinions s é p a r é e s don t il s ' a ccompagne figure en a n n e x e au p r é s e n t a r r ê t . 
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C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

44. D a n s son m é m o i r e , le G o u v e r n e m e n t d e m a n d e à t i t r e pr inc ipa l à 
la C o u r de r e j e t e r la r e q u ê t e i n t rodu i t e pa r M. Pe l legr in p o u r 
incompat ib i l i t é ratione materiae avec les d isposi t ions de la Conven t i on . A 
t i t r e subs id ia i re , il s 'en r e m e t à la sagesse de la C o u r pour a p p r é c i e r le 
c a r a c t è r e r a i sonnab le de la d u r é e de la p r o c é d u r e . 

45 . De son côté , le r e q u é r a n t invite la C o u r à c o n s t a t e r u n e viola t ion 
de l 'ar t ic le 6 § 1 de la Conven t i on et à lui a l louer u n e sa t i s fac t ion 
é q u i t a b l e . 

E N D R O I T 

SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA C O N ­
V E N T I O N 

46. Le r e q u é r a n t se p la in t de la d u r é e de la p r o c é d u r e qu i est p e n d a n t e 
d e v a n t la cour a d m i n i s t r a t i v e d ' appe l de Par i s . Il invoque l 'ar t ic le 6 § 1 de 
la Conven t ion , ainsi libellé : 

« Toute personne a droit à ce que sa cause soit entendue (...) dans un délai 
raisonnable, par un tribunal (...) qui décidera (...) des contestations sur ses droits et 
obligations de caractère civil (...) » 

47 . La C o u r doit e x a m i n e r si cet a r t ic le est appl icable au p r é s e n t l i t ige. 
Le r e q u é r a n t et la C o m m i s s i o n p la iden t en faveur de l 'appl icabi l i té de cet 
a r t ic le , à l ' inverse du G o u v e r n e m e n t . 

A. T h è s e s d e s c o m p a r a n t s 

/. Le requérant 

48. Le r e q u é r a n t sou t i en t q u e son s t a t u t d ' agen t c o n t r a c t u e l non 
t i t u l a i r e de la fonct ion pub l ique est p lus p roche de celui d ' u n sa la r ié de 
d ro i t pr ivé q u e de celui d ' un fonc t ionna i re . Le fait q u ' e n cas de 
c o n t e n t i e u x les j u r id i c t ions de l 'o rdre a d m i n i s t r a t i f sont c o m p é t e n t e s (de 
m ê m e q u e p o u r les fonc t ionnai res ) ne lui confère pas , en soi, u n s t a t u t 
ass imi lab le à celui des fonc t ionna i res . La j u r i s p r u d e n c e de la C o u r 
re la t ive a u x fonc t ionna i res ne sera i t donc pas appl icable d a n s son cas . 

49. D a n s l ' hypothèse où la C o u r devra i t n é a n m o i n s l ' ass imi ler à un 
fonc t ionna i re et a p p l i q u e r sa j u r i s p r u d e n c e en la m a t i è r e , le r e q u é r a n t 
e s t ime q u e le p r é s e n t litige ne conce rne pas son r e c r u t e m e n t , sa c a r r i è r e 
ou sa cessa t ion d 'ac t iv i té au sein de la fonction pub l ique . Il aff irme en effet 
q u e l 'objet du l i t ige n 'es t pas d ' ob t en i r sa r é i n t é g r a t i o n a u sein des cad res 
don t il a é t é rayé . Il e n t e n d en r éa l i t é voir d é c l a r e r i l légale la décis ion de 
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r ad i a t i on à seule fin d ' ob ten i r u n e i n d e m n i s a t i o n en r é p a r a t i o n d u 
pré judice causé pa r ce t t e décision. 

50. Le li t ige p r é s e n t e ainsi , selon le r e q u é r a n t , un objet « p u r e m e n t 
p a t r i m o n i a l » visant au v e r s e m e n t d ' une i n d e m n i s a t i o n . Celle-ci devrai t 
c o r r e s p o n d r e , d ' une pa r t , à la r é m u n é r a t i o n qu ' i l a u r a i t pe rçue s'il é ta i t 
r e s t é en pos te e t , d ' a u t r e p a r t , à la r é p a r a t i o n du pré jud ice pe r sonne l , 
m o r a l et financier qu ' i l e s t i m e avoir subi du fait de sa r ad i a t i on . Se 
r é fé ran t à l ' a r rê t Le Calvez c. F r a n c e du 29 ju i l le t 1998 (Recueil des arrêts et 
décisions 1998-V, pp. 1900-1901, § 58) , il soul igne qu ' i l a é té a t t e i n t d a n s ses 
« moyens d ' ex i s tence » pu i sque la r ad ia t ion des cad res l 'a privé de la 
r é m u n é r a t i o n m e n s u e l l e qu i cons t i tua i t son u n i q u e revenu . 

5 1 . Le r e q u é r a n t a joute q u e la miss ion qu ' i l a effectuée en G u i n é e 
é q u a t o r i a l e n ' é t a i t pas u n e miss ion r e l evan t de la pu i ssance pub l ique car 
elle pouvai t ê t r e accompl ie pa r u n c o n s u l t a n t pr ivé . L ' e n g a g e m e n t d 'un 
coopé ran t r é m u n é r é pa r l ' a d m i n i s t r a t i o n f rançaise avai t p o u r bu t de 
fourni r une a ide f inancière à l 'E ta t d 'accuei l en m e t t a n t g r a c i e u s e m e n t 
u n e p e r s o n n e qualif iée à sa disposi t ion. 

2. Le Gouvernement 

52. Le G o u v e r n e m e n t fait valoir que le s t a t u t d ' a g e n t c o n t r a c t u e l du 
r e q u é r a n t est ass imi lab le à celui d ' un fonc t ionna i re . D ' u n e pa r t , le c o n t r a t 
ne j o u e pas u n rôle significatif d a n s la r e l a t i on e n t r e l ' agen t c o n t r a c t u e l et 
l ' a d m i n i s t r a t i o n qui l ' emploie : la s i g n a t u r e du c o n t r a t n ' e s t pas 
l ' a b o u t i s s e m e n t d ' une négocia t ion e n t r e les p a r t i e s sur le c o n t e n u du 
s t a t u t du coopé ran t ma i s la s imple man i f e s t a t i on d ' un accord de volontés 
qu i e n t r a î n e l ' appl ica t ion d ' un s t a t u t législat if et r é g l e m e n t a i r e 
p r é e x i s t a n t (fixé en l 'espèce p a r la loi du 13 ju i l l e t 1972 et ses deux 
déc re t s d ' app l i ca t ion ) . D ' a u t r e p a r t , les condi t ions d 'exerc ice , de 
cessa t ion des fonctions et de r é m u n é r a t i o n de l ' agent c o n t r a c t u e l sont 
t r è s p roches de celles du fonc t ionnai re car elles sont , au m ê m e t i t r e q u e 
ces d e r n i è r e s , cond i t ionnées pa r les c o n t r a i n t e s du service publ ic . Enfin, 
en cas de c o n t e n t i e u x , les ju r id i c t ions de l ' o rd re a d m i n i s t r a t i f sont 
c o m p é t e n t e s et a p p l i q u e n t des règles qu i - d é r o g a t o i r e s à celles 
app l iquées aux a u t r e s c o n t r a t s admin i s t r a t i f s - sont s imi la i res à celles 
rég issan t les fonc t ionna i res . 

53 . Le G o u v e r n e m e n t en dédu i t qu ' i l convient d ' a p p l i q u e r la 
j u r i s p r u d e n c e de la C o u r re la t ive aux fonc t ionna i res . Se r é fé ran t à l ' a r rê t 
Fusco c. I ta l ie du 2 s e p t e m b r e 1997 (Recueil 1997-V, p. 1732, § 20), il 
cons idère q u e le litige a m a n i f e s t e m e n t t r a i t à la cessa t ion d 'ac t iv i té du 
r e q u é r a n t au sein de la fonct ion p u b l i q u e . E n effet, celui-ci s 'é tai t 
i n i t i a l e m e n t b o r n é à i n t rodu i r e un r ecour s en a n n u l a t i o n de la décision 
de r ad ia t ion . C e n ' es t q u e d e u x ans e t d e m i plus t a r d qu ' i l a assor t i son 
recours d ' u n e d e m a n d e d ' i n d e m n i s a t i o n . 
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54. De plus, observe le G o u v e r n e m e n t , l 'a l locat ion de ce t t e 
i n d e m n i s a t i o n est s u b o r d o n n é e au cons t a t p réa lab le de l ' i l légali té de la 
décis ion de rad ia t ion . Ainsi q u e la C o u r l 'a déc idé d a n s son a r r ê t Neigel 
c. F r a n c e du 17 m a r s 1997 {Recueil 1997-11, p . 4 1 1 , § 44) , le l i t ige ne 
p r é s e n t e pas , d a n s un tel cas, d 'en jeu « p u r e m e n t ou e s sen t i e l l emen t 
p a t r i m o n i a l ». 

55. Le G o u v e r n e m e n t a joute que la décis ion c r i t iquée est i n t e r v e n u e 
d a n s des condi t ions qu i d é r o g e n t au dro i t c o m m u n (a contrario, a r r ê t 
F rancesco L o m b a r d o c. I tal ie du 26 n o v e m b r e 1992, série A n" 249-B, 
pp . 26-27, § 17). L ' E t a t d 'af fecta t ion du r e q u é r a n t a usé de son dro i t de 
r e m e t t r e le r e q u é r a n t , à tou t m o m e n t et pour des ra i sons d ' o p p o r t u n i t é , 
à la disposi t ion des a u t o r i t é s f rançaises , qui ne pouva ien t q u ' e n p r e n d r e 
ac te . C e l a e n t r a î n a i t a u t o m a t i q u e m e n t la rés i l ia t ion u n i l a t é r a l e du 
c o n t r a t . 

56. C e t t e s i t ua t ion e x o r b i t a n t e du droi t c o m m u n s 'expl ique , selon le 
G o u v e r n e m e n t , p a r la spécificité de la miss ion d i p l o m a t i q u e confiée au 
r e q u é r a n t . C e t t e miss ion l ' a m e n a à pa r t i c ipe r , d a n s les d e u x E t a t s 
conce rnés , à l 'exercice de fonctions qu i r e leva ien t de la souve ra ine t é 
na t i ona l e et qui ne pouva ien t donc ê t r e dé léguées p a r l ' a d m i n i s t r a t i o n . 
E n q u a l i t é de coopé ran t du m i n i s t è r e de la C o o p é r a t i o n et du 
D é v e l o p p e m e n t , le r e q u é r a n t pa r t i c ipa à une mission de service publ ic 
de l 'E ta t f rançais ; en q u a l i t é de consei l ler t e c h n i q u e a u p r è s du 
m i n i s t r e de l 'Economie , de la Planif icat ion et du C o m m e r c e de la 
G u i n é e é q u a t o r i a l e , il pa r t i c ipa à l 'exercice de la souve ra ine t é de cet 
E t a t . 

3. La Commission 

57. Le dé l égué de la C o m m i s s i o n e s t ime q u e le litige a un objet 
p r i n c i p a l e m e n t p a t r i m o n i a l . D ' u n e p a r t , la décis ion de r ad i a t i on a privé 
le r e q u é r a n t de ses « moyens d ' ex i s tence » ( a r r ê t Le Calvez p réc i t é , 
pp . 1900-1901, § 58). D ' a u t r e p a r t , le litige p o r t e sur la légal i té de la 
décis ion de r ad i a t i on . U n cons t a t d ' i l légal i té fera n a î t r e un dro i t à 
i n d e m n i s a t i o n d a n s le chef du r e q u é r a n t . L 'en jeu de la p r o c é d u r e est 
donc b ien l ' ex is tence d ' un droi t à c r é a n c e en faveur du r e q u é r a n t , droi t 
de « c a r a c t è r e civil » a u sens d e la j u r i s p r u d e n c e ( a r r ê t C a z e n a v e de 
la Roche c. F r a n c e du 9 j u i n \99H, Recueil 1998-III, p . 1327, § 43) . 

B. A p p r é c i a t i o n d e la C o u r 

58. Les faits de la p r é s e n t e affaire posen t le p r o b l è m e de l 'appl icabi l i té 
de l 'ar t ic le 6 § 1 aux c o n t e s t a t i o n s soulevées p a r les a g e n t s de l 'E ta t au 
sujet de l eu r s condi t ions de service. 
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1. Etat de la jurisprudence 

59. La C o u r rappe l le qu ' e l l e a cons ta t é que le droi t de n o m b r e u x E t a t s 
m e m b r e s du Consei l de l 'Europe é tabl i ssa i t u n e d is t inc t ion f o n d a m e n t a l e 
e n t r e les fonc t ionna i res et les sa la r iés de dro i t pr ivé . C e l a l 'a condui te à 
j u g e r q u e « les con te s t a t i ons c o n c e r n a n t le r e c r u t e m e n t , la c a r r i è r e et la 
cessa t ion d 'ac t iv i té des fonc t ionna i res so r t en t , en règle g é n é r a l e , d u 
c h a m p d ' app l ica t ion de l 'ar t icle 6 § 1 » (voir, pa r e x e m p l e , l ' a r rê t M a s s a 
c. I tal ie du 24 aoû t 1993, série A n" 265-B, p . 20, § 26). 

Ce pr inc ipe géné ra l d 'exclus ion a toutefois é té l imi té et explici té d a n s u n 
ce r t a in n o m b r e d 'affaires . Ainsi , d a n s l 'affaire M a s s a (ibidem), le r e q u é r a n t , 
à la su i te du décès de son épouse qu i avait exercé la profession de d i rec t r i ce 
d 'école, r éc l ama i t le bénéfice d ' u n e pens ion de révers ion . D a n s l 'affaire 
F rancesco L o m b a r d o ( a r r ê t p r éc i t é ) , il s 'agissai t d 'un g e n d a r m e r é fo rmé 
pour inval idi té qui s o u t e n a i t q u e celle-ci r ésu l t a i t de m a l a d i e s « d u e s au 
service » et qui d e m a n d a i t en c o n s é q u e n c e le v e r s e m e n t d 'une « pens ion 
privi légiée o rd ina i r e ». La C o u r e s t i m a q u e les do léances des in té ressés 
n ' ava ien t t r a i t ni au « r e c r u t e m e n t » ni à la « ca r r i è r e » et ne conce rna i en t 
q u ' i n d i r e c t e m e n t la « cessa t ion d 'ac t iv i té « d ' u n fonc t ionna i re , pu i squ 'e l l es 
cons i s ta ien t en la r evend ica t ion d ' un droi t p u r e m e n t p a t r i m o n i a l 
l éga l em en t né a p r è s celle-ci. D a n s ces c i rcons tances , et eu éga rd au fait 
q u ' e n s ' a cqu i t t an t de l 'obl iga t ion de payer les pens ions l i t ig ieuses , l 'E ta t 
i ta l ien n 'usa i t pas de « p ré roga t ives d i s c r é t i onna i r e s » et pouvai t se 
c o m p a r e r à un e m p l o y e u r p a r t i e à u n c o n t r a t de t rava i l régi p a r le droi t 
pr ivé , la C o u r conclut q u e les p r é t e n t i o n s des in t é res sés r evê t a i en t u n 
c a r a c t è r e civil au sens de l 'ar t icle 6 § 1. 

Dans l 'affaire Neige l , en r evanche , la décision con t e s t ée pa r la 
r e q u é r a n t e - refus de la r é i n t é g r e r à un poste p e r m a n e n t dans la 
fonction pub l ique - po r t a i t , selon la Cour , à la fois sur son 
« r e c r u t e m e n t », sa « c a r r i è r e » et sa « cessa t ion d 'ac t iv i té ». La C o u r 
a jouta que la d e m a n d e de la r e q u é r a n t e t e n d a n t au p a i e m e n t du 
t r a i t e m e n t qu 'e l le a u r a i t p e r ç u si elle avai t é té r é i n t é g r é e n ' appe la i t 
pas l ' appl ica t ion de l 'ar t icle 6 § 1 car pare i l v e r s e m e n t é ta i t 
« d i r e c t e m e n t s u b o r d o n n é au cons ta t p r éa l ab l e de l ' i l légali té du refus 
de r é i n t é g r a t i o n » ( a r r ê t Neigel p réc i t é , p . 4 1 1 , § 44) . La C o u r décida 
donc q u e la c o n t e s t a t i o n ne po r t a i t pas sur u n droi t « de c a r a c t è r e 
civil » au sens de l 'ar t icle 6 § 1. L 'on relève que le refus de 
r é i n t é g r a t i o n pa r l ' a d m i n i s t r a t i o n ne cons t i tua i t pas l 'exercice d 'un 
pouvoir d i sc ré t ionna i r e de celle-ci pu i sque , selon le droi t i n t e r n e 
appl icable , soit l ' emploi é ta i t vacan t , a u q u e l cas la r e q u é r a n t e disposai t 
d 'un dro i t à r é i n t é g r a t i o n , soit il n 'y avait pas de vacance e t l ' admin i s ­
t r a t i on ne pouvai t pas la r é i n t é g r e r . 

Selon d ' a u t r e s a r r ê t s , l 'ar t ic le 6 § 1 s ' appl ique lorsque la revend ica t ion 
l i t igieuse a t r a i t à un droi t « p u r e m e n t p a t r i m o n i a l » - tel q u e le p a i e m e n t 
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d ' un sa la i re ( a r r ê t s De S a n t a c. I ta l ie , Lapa lo rc ia c. I ta l ie et Abenavol i 
c. I ta l ie du 2 s e p t e m b r e 1997, Recueil 1997-V, r e s p e c t i v e m e n t p . 1663, 
§ 18, p . 1677, § 2 1 , et p . 1690, § 16) - ou « e s sen t i e l l emen t p a t r i m o n i a l » 
( a r r ê t N i c o d e m o c. I ta l ie du 2 s e p t e m b r e 1997, Recueil 1997-V, p. 1703, 
§ 18) et ne me t pas en cause « p r i n c i p a l e m e n t des p ré roga t ives 
d i s c r é t i onna i r e s de l ' a d m i n i s t r a t i o n » ( a r r ê t s Benkes s ioue r c. F r a n c e du 
24 aoû t 1998, Recueil 1998-V, pp. 2287-2288, §§ 29-30, C o u e z c. F r a n c e du 
24 aoû t 1998, Recueil 1998-V, p. 2265, § 25, Le Calvez p réc i t é , pp . 1900-
1901, § 58, et C a z e n a v e de la Roche p réc i t é , p . 1327, § 43) . 

2. Les limites de cette jurisprudence et ses conséquences 

60. La C o u r e s t ime que , telle qu ' e l l e est , ce t t e j u r i s p r u d e n c e c o m p o r t e 
u n e m a r g e d ' i nce r t i t ude pour les E t a t s c o n t r a c t a n t s q u a n t à l ' é t e n d u e de 
leurs obl iga t ions au t i t r e de l 'ar t ic le 6 § 1 d a n s des con t e s t a t i ons soulevées 
pa r les employés du service publ ic au sujet de leurs condi t ions de service. 

Ainsi , d a n s l 'affaire Neige l , le c r i t è r e de l ' absence de p ré roga t ives 
d i sc ré t ionna i r e s n ' a pas é té j u g é décisif pour l 'appl icabi l i té de l 'ar t ic le 6 
§ 1 ( p a r a g r a p h e 59 ci-dessus) . 

Le c r i t è re fondé sur la n a t u r e p a t r i m o n i a l e du litige laisse, q u a n t à lui, 
p lace à u n e m a r g e d ' a r b i t r a i r e . En effet, une décision re la t ive au 
« r e c r u t e m e n t », à la « c a r r i è r e » et à la « cessa t ion d 'ac t iv i té » d 'un 
fonc t ionna i re a p r e s q u e tou jours des conséquences pécun ia i r e s . Dès 
lors, la d i s t inc t ion e n t r e les p r o c é d u r e s qu i p r é s e n t e n t un in t é rê t 
« p u r e m e n t » ou « e s sen t i e l l emen t » p a t r i m o n i a l et les a u t r e s s 'avère 
difficile à é tab l i r . Ainsi , d a n s l 'affaire Neige l , on a u r a i t pu e s t i m e r que 
la r e q u é r a n t e , qui avait d e m a n d é le p a i e m e n t du t r a i t e m e n t qu 'e l le 
a u r a i t pe rçu si elle avait é té r é i n t é g r é e d a n s son a d m i n i s t r a t i o n , 
p r é s e n t a i t une revend ica t ion de n a t u r e e s sen t i e l l emen t p a t r i m o n i a l e . 
D a n s une a u t r e affaire, la C o u r a conclu à l ' appl ica t ion de l 'a r t ic le 6 § 1 
en ra i son du fait q u e la q u e s t i o n qu i se t rouvai t « au c œ u r de la 
p r o c é d u r e » concerna i t les « moyens d ' ex i s t ence » d u r e q u é r a n t ( a r r ê t 
Le Calvez p réc i t é , pp . 1900-1901, § 58) . O r la p l u p a r t des p r o c é d u r e s 
i n t e n t é e s pa r les a g e n t s publics con t re l ' a d m i n i s t r a t i o n qu i les emploie 
affectent les « moyens d ' ex i s t ence » de ces d e r n i e r s , de so r te q u e , sous 
cet angle é g a l e m e n t , le c r i t è re p a t r i m o n i a l susc i te des d o u t e s . Ainsi la 
C o u r ne peu t q u e conf i rmer ce qu 'e l l e a dit d a n s son a r r ê t P ier re -Bloch 
c. F rance au sujet des l i t iges en m a t i è r e é lec tora le : « un c o n t e n t i e u x 
n ' a cqu i e r t pas u n e n a t u r e « civile » du seul fait qu ' i l soulève auss i 
u n e ques t ion d ' o r d r e é c o n o m i q u e » ( a r r ê t du 21 oc tobre 1997, Recueil 
1997-VI, p . 2223 , § 51) . 

6 1 . D a n s ces condi t ions , la C o u r souha i t e m e t t r e u n t e r m e à 
l ' i nce r t i tude qu i e n t o u r e l ' appl ica t ion des g a r a n t i e s de l 'ar t icle 6 § 1 aux 
li t iges e n t r e l 'E ta t et ses a g e n t s . 
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62. D a n s la p r é s e n t e affaire, les pa r t i e s on t t i ré a r g u m e n t de la 
d i s t inc t ion qu i exis te en F r a n c e , c o m m e d a n s d ' a u t r e s E t a t s 
c o n t r a c t a n t s , e n t r e les d e u x ca tégor ies d ' a g e n t s au service de l 'Eta t , à 
savoir les agen t s con t r ac tue l s et les a g e n t s t i t u l a i r e s ( p a r a g r a p h e s 48 et 
52 c i -dessus) . Il est v ra i q u e , d a n s ce r t a in s E t a t s , les a g e n t s con t r ac tue l s 
re lèvent du droi t privé, à la différence des a g e n t s t i t u l a i r e s qu i sont régis 
pa r le droi t publ ic . La C o u r cons t a t e toutefois que souvent , dans la 
p r a t i q u e ac tue l l e des E t a t s c o n t r a c t a n t s , a g e n t s t i t u l a i r e s et agen t s 
c o n t r a c t u e l s exe rcen t des fonctions équ iva l en t e s ou s imi la i res . Le point 
de savoir si les d isposi t ions légales appl icables font p a r t i e , en droi t 
i n t e r n e , du dro i t publ ic ou pr ivé ne peu t pas , selon la j u r i s p r u d e n c e bien 
é tabl ie de la Cour , ê t r e décisif en l u i - m ê m e , et cela e n t r a î n e r a i t de t ou t e 
m a n i è r e un t r a i t e m e n t inégal d ' un E t a t à u n a u t r e et e n t r e des p e r s o n n e s 
au service de l 'Eta t a s s u m a n t des fonctions équ iva len te s . 

63 . Dès lors , la C o u r es t ime qu ' i l i m p o r t e de d é g a g e r , aux fins de 
l ' appl ica t ion de l 'ar t ic le 6 § 1, u n e i n t e r p r é t a t i o n a u t o n o m e de la no t ion 
de « fonction pub l ique » p e r m e t t a n t d ' a s s u r e r un t r a i t e m e n t égal des 
a g e n t s publics occupan t des fonctions équ iva l en t e s ou s imi la i res d a n s les 
E t a t s pa r t i e s à la Conven t ion , i n d é p e n d a m m e n t du sys tème d 'emplo i 
p r a t i q u é sur le p lan na t iona l et quel le q u e soit en pa r t i cu l i e r la n a t u r e du 
r appor t j u r i d i q u e e n t r e l ' agent et l ' a d m i n i s t r a t i o n ( re la t ion con t r ac tue l l e 
ou pos i t ion s t a t u t a i r e et r é g l e m e n t a i r e ) . C e t t e i n t e r p r é t a t i o n doit en 
o u t r e t en i r c o m p t e des inconvén ien t s q u e c o m p o r t e la j u r i s p r u d e n c e 
ac tue l le de la C o u r ( p a r a g r a p h e 60 c i -dessus) . 

3. Nouveau critère applicable 

64. D a n s ce t t e pe rspec t ive , p o u r d é t e r m i n e r l 'appl icabi l i té de l 'ar t icle 6 
§ 1 aux a g e n t s publ ics , qu ' i l s soient t i t u l a i r e s ou c o n t r a c t u e l s , la Cour 
e s t ime qu ' i l convient d ' a d o p t e r un c r i t è re fonct ionnel , fondé sur la 
n a t u r e des fonctions et des responsab i l i t é s exe rcées p a r l ' agent . Ce 
faisant , il faut r e t e n i r , c o n f o r m é m e n t à l 'objet et au bu t de la 
Conven t ion , u n e i n t e r p r é t a t i o n res t r ic t ive des excep t ions aux g a r a n t i e s 
offertes pa r l ' a r t ic le 6 § 1. 

65. La C o u r relève q u ' a u sein des a d m i n i s t r a t i o n s na t iona l e s , c e r t a in s 
postes c o m p o r t e n t u n e miss ion d ' i n t é r ê t g é n é r a l ou u n e pa r t i c ipa t ion à 
l 'exercice de la pu i s sance p u b l i q u e . L e u r s t i t u l a i r e s d é t i e n n e n t a insi une 
parce l le de la souve ra ine t é de l 'Eta t . Celui-ci a donc un i n t é r ê t lég i t ime à 
exiger de ces a g e n t s u n l ien spécial de confiance et de loyau té . P a r con t r e , 
pour les a u t r e s pos tes , qui ne p r é s e n t e n t pas ce t t e d imens ion 
d'« a d m i n i s t r a t i o n pub l ique », cet i n t é r ê t fait dé fau t . 

66. P a r c o n s é q u e n t , la C o u r déc ide q u e sont seuls sous t r a i t s au c h a m p 
d ' app l ica t ion de l 'ar t ic le 6 § 1 de la C o n v e n t i o n les l i t iges des ag en t s 
publics don t l 'emploi est c a r a c t é r i s t i q u e des act ivi tés spécifiques de 
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l ' a d m i n i s t r a t i o n pub l ique d a n s la m e s u r e où celle-ci agit c o m m e 
d é t e n t r i c e de la pu issance pub l ique c h a r g é e de la s a u v e g a r d e des i n t é r ê t s 
g é n é r a u x de l 'E ta t ou des a u t r e s collectivités pub l iques . U n e x e m p l e 
man i fes t e de telles ac t iv i tés est cons t i tué p a r les forces a r m é e s et la 
police. En p r a t i q u e , la C o u r e x a m i n e r a , d a n s c h a q u e cas, si l 'emploi du 
r e q u é r a n t imp l ique - c o m p t e t e n u de la n a t u r e des fonctions et des 
responsab i l i t é s qu ' i l c o m p o r t e - une pa r t i c ipa t ion d i rec te ou ind i rec te à 
l 'exercice de la pu issance pub l ique et aux fonctions v isant à s a u v e g a r d e r 
les i n t é r ê t s g é n é r a u x de l 'E ta t ou des a u t r e s collectivités pub l iques . Ce 
fa isant , la C o u r a u r a égard , à t i t r e indicatif, aux ca tégor ies d 'ac t iv i tés et 
aux emplois é n u m é r é s pa r la C o m m i s s i o n e u r o p é e n n e d a n s sa 
c o m m u n i c a t i o n du 18 m a r s 1988 et pa r la C o u r de ju s t i ce des 
C o m m u n a u t é s e u r o p é e n n e s ( p a r a g r a p h e s 37 à 41 c i -dessus) . 

67. Dès lors, la to ta l i t é des l i t iges opposan t à l ' a d m i n i s t r a t i o n des 
agen t s qu i occupen t des emplois i m p l i q u a n t une pa r t i c ipa t ion à 
l 'exercice de la pu issance pub l ique é c h a p p e n t au c h a m p d ' app l ica t ion de 
l 'ar t icle 6 § 1 pu i sque la C o u r e n t e n d faire prévalo i r un c r i t è re fonct ionnel 
( p a r a g r a p h e 64 c i -dessus) . Les l i t iges en m a t i è r e de pens ions , q u a n t à eux , 
re lèvent tous du d o m a i n e de l 'ar t ic le 6 § 1, pa r ce q u e , une fois a d m i s à la 
r e t r a i t e , l ' agent a r o m p u le lien pa r t i cu l i e r qu i l 'uni t à l ' a d m i n i s t r a t i o n ; il 
se t rouve dès lors, et à plus forte ra i son ses ayan t s droi t se t rouven t , d a n s 
une s i tua t ion qu i est tou t à fait c o m p a r a b l e à celle d 'un sa lar ié de droi t 
privé : le l ien spécial de confiance et de loyauté avec l 'E ta t a cessé 
d ' ex i s te r , et l ' agent ne peu t plus d é t e n i r de parce l le de la souve ra ine t é de 
l 'E ta t ( p a r a g r a p h e 65 ci-dessus) . 

4. Application en l'espèce du critère susmentionné 

68. La C o u r no te q u ' à l ' époque des faits l i t ig ieux le r e q u é r a n t exerça i t 
son act ivi té au sein du min i s t è r e de la C o o p é r a t i o n et du D é v e l o p p e m e n t . 
En qua l i t é de m e m b r e du pe r sonne l civil de la coopéra t ion a u p r è s d ' E t a t s 
é t r a n g e r s , il é ta i t assu je t t i à des obl iga t ions spécif iques « i n h é r e n t e s au 
c a r a c t è r e de service public » de sa mission, telles que définies 
n o t a m m e n t à l 'ar t ic le 3 de loi du 13 ju i l l e t 1972 re la t ive à la s i tua t ion du 
p e r s o n n e l civil de coopé ra t i on cu l tu re l l e , sc ient i f ique et t e c h n i q u e a u p r è s 
d ' E t a t s é t r a n g e r s ( p a r a g r a p h e 36 c i -dessus) . Ainsi q u e ces obl iga t ions 
l ' a t t e s t e n t , pare i l le act ivi té , qui relève d 'un m i n i s t è r e d 'E t a t et de la 
condu i t e des r e l a t ions e x t é r i e u r e s , est c a r a c t é r i s t i q u e des fonctions 
spécif iques de l ' a d m i n i s t r a t i o n pub l ique tel les qu 'e l les ont é té définies 
( p a r a g r a p h e 66 c i -dessus) . 

69. Enco re convient- i l d ' e x a m i n e r in concreto la n a t u r e des fonctions et 
des responsab i l i t é s du r e q u é r a n t d a n s le cad re de son act iv i té . A cet éga rd , 
la C o u r ne sau ra i t souscr i re à la t hè se du r e q u é r a n t ( p a r a g r a p h e 51 ci-
des sus ) , qu i se bo rne à af f i rmer q u e , p u i s q u e sa mission pouvai t ê t r e 
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confiée à un consu l t an t privé, elle ne re levai t pas de la pu i ssance pub l ique . 
Elle accueil le la t hè se du G o u v e r n e m e n t en t a n t qu 'e l l e se fonde sur la 
n a t u r e des fonctions exe rcées p a r le r e q u é r a n t d a n s les E t a t s concernés 
( p a r a g r a p h e 56 c i -dessus) . 

70. Il ressor t des faits de l 'espèce q u e les t âches ass ignées au r e q u é r a n t 
( p a r a g r a p h e 9 ci-dessus) lui confé ra ien t d ' i m p o r t a n t e s responsab i l i t é s 
dans le d o m a i n e des finances pub l iques de l 'Eta t , d o m a i n e r éga l i en p a r 
exce l lence . Il a ainsi é té a m e n é à pa r t i c ipe r d i r e c t e m e n t à l 'exercice de la 
pu i ssance pub l ique et à l ' a ccompl i s sement de fonctions ayant p o u r objet la 
s a u v e g a r d e des i n t é r ê t s g é n é r a u x de l 'E ta t . 

71 . P a r t a n t , l 'ar t ic le 6 § 1 ne t rouve pas à s ' app l iquer en l ' espèce . 

P A R C E S M O T I F S , L A C O U R 

Dit, p a r t re ize voix c o n t r e q u a t r e , q u e l 'ar t ic le 6 § 1 de la Conven t i on ne 
s ' appl ique pas en l 'espèce. 

Fai t en français et en angla i s , puis p rononcé en a u d i e n c e pub l ique a u 
Palais des Dro i t s de l ' H o m m e , à S t r a sbou rg , le 8 d é c e m b r e 1999. 

E l i s abe th P A L M 
P r é s i d e n t e 

M a u d D E B O E R - B U Q U I C C H I O 

Greff ière adjointe 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions s épa rée s 
su ivan tes : 

- op in ion c o n c o r d a n t e de M. F e r r a r i Bravo ; 
- opinion s é p a r é e de M. T ra j a ; 
- opinion d i ss iden te c o m m u n e à M""' T u l k e n s , M. F ischbach , 

M. Casadeva l l et M m c T h o m a s s e n . 

E.P. 
M.B. 
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O P I N I O N C O N C O R D A N T E 

D E M . L E J U G E F E R R A R I B R A V O 

J ' a i voté en faveur de l ' a r rê t Pe l legr in , ca r j e t rouve i m p o r t a n t q u e la 
Cour , au vu de l ' ava lanche de recours en m a t i è r e de t r a i t e m e n t 
é c o n o m i q u e des a g e n t s publ ics , fixe des c r i t è r e s précis sur lesquels elle 
va o r i e n t e r sa j u r i s p r u d e n c e d a n s l ' appl ica t ion de l 'ar t ic le 6 § 1 de la 
Conven t ion . 

Il s 'agit donc d ' un « a r r ê t r é g u l a t e u r ». Mais , j u s t e m e n t pa r ce qu ' i l en 
est a insi , il faut q u e la C o u r se b o r n e à ce qui est strictement nécessa i re pour 
p r e n d r e u n e décis ion. La phi losophie des a r r ê t s r é g u l a t e u r s impose en 
effet à celui qui les p rononce u n e l imi t a t ion visant à é l imine r ce qui n ' e s t 
pas v r a i m e n t essent ie l et cela pour p e r m e t t r e à la m ê m e jur id ic t ion 
lorsqu 'e l le a b o r d e r a des cas pare i l s ma i s non i den t iques (en effet il 
n ' ex i s te pas deux affaires i den t iques !) de c o m p l é t e r , cor r iger , revoir la 
j u r i s p r u d e n c e p r é c é d e n t e . 

O r , au p a r a g r a p h e 67, la p h r a s e qui conce rne les pens ions n ' é t a i t pas 
nécessa i re d a n s le cas d ' e spèce car l 'affaire ne concerna i t pas les pens ions . 
S ' exp r imer là-dessus , d a n s les p a r a g r a p h e s in t i tu lés « Nouveau c r i t è r e 
appl icable » est , selon moi , p o u r le moins i m p r u d e n t . 
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O P I N I O N S É P A R É E D E M . L E J U G E T R A J A 

(Traduction) 

J ' a i j u g é avec la major i t é que l 'a r t ic le 6 § 1 de la Conven t i on ne 
s ' appl ique pas d a n s ce t t e affaire, mais en su ivant un r a i s o n n e m e n t 
di f férent . 

L 'espèce soulève u n e fois encore la ques t ion t r è s con t rove r sée de 
l 'appl icabi l i té de l 'ar t icle 6 § 1 aux « con t e s t a t i ons c o n c e r n a n t le 
r e c r u t e m e n t , la c a r r i è r e et la cessa t ion d 'ac t iv i té des fonc t ionnai res », 
con t e s t a t i ons qu i ont en g é n é r a l é té cons idé rées c o m m e s o r t a n t du 
c h a m p d ' app l ica t ion de cet a r t ic le et q u e l ' a r rê t r e n d u pa r la C o u r dans 
l 'affaire Pe l legr in exclut du c h a m p d e cet ar t ic le selon des pr inc ipes bien 
définis. 

Avan t l ' a r rê t Pe l legr in , la C o u r adop ta i t une a t t i t u d e p r u d e n t e envers 
les employés du s e c t e u r public : elle ne s 'occupai t pas des ques t i ons de 
n a t u r e a d m i n i s t r a t i v e r e l evan t du pouvoir d i s c ré t i onna i r e de l 'Eta t mais 
e x a m i n a i t avan t tou t les ques t i ons économiques qu i pouva ien t se poser 
d a n s ce con t ex t e . 

1. D a n s le p r é s e n t a r r ê t , la C o u r s'efforce de d é g a g e r une 
i n t e r p r é t a t i o n a u t o n o m e de la not ion de « fonction pub l ique » en 
déc idan t q u e « (...) sont seuls sous t ra i t s au c h a m p d ' app l ica t ion de 
l 'ar t icle 6 § 1 de la Conven t i on les l i t iges des a g e n t s publics dont l 'emploi 
est c a r a c t é r i s t i q u e des act ivi tés spécif iques de l ' admin i s t r a t i on publ ique 
d a n s la m e s u r e où celle-ci agit c o m m e d é t e n t r i c e de la puissance 
pub l ique c h a r g é e de la s auvega rde des i n t é r ê t s g é n é r a u x de l 'Eta t ou des 
a u t r e s collectivités pub l iques » ( p a r a g r a p h e 66 de l ' a r r ê t ) . 

C e c r i t è re p u r e m e n t fonct ionnel exclut tou te ques t i on é c o n o m i q u e qui 
p o u r r a i t se poser d a n s le c a d r e d ' une con te s t a t i on t o u c h a n t à la fonction 
pub l ique ; c h a q u e fois q u e le sa lar ié a un lien spécial de confiance et de 
loyauté avec l 'E ta t , l 'ar t icle 6 ne s a u r a i t s ' app l iquer . C e n 'es t q u e lorsque 
ce lien se t rouve r o m p u que des ques t i ons d ' o rd re é c o n o m i q u e , c o m m e les 
pens ions , re lèvent du c h a m p d ' app l ica t ion de l 'ar t icle 6 § 1 de la 
Conven t i on ( p a r a g r a p h e 67 de l ' a r r ê t ) . 

C e p e n d a n t , le r a i s o n n e m e n t exposé d a n s l ' a r rê t de la C o u r s e m b l e ne 
pas s ' app l iquer s e u l e m e n t aux q u e s t i o n s soulevées p a r des affaires 
m e t t a n t e n j e u les p ré roga t ives d i s c r é t i onna i r e s des E t a t s , à savoir celles 
c o n c e r n a n t le r e c r u t e m e n t , la c a r r i è r e et la cessa t ion d 'ac t iv i té des 
fonc t ionna i res . Le libellé du p a r a g r a p h e 67 s emble exc lu re du c h a m p 
d ' app l i ca t ion de l ' a r t ic le 6 la totalité d e s affaires c o n c e r n a n t des a g e n t s 
ayan t un lien spécial de confiance et de loyauté avec l 'E ta t . 

T o u t en convenan t q u e la r é i n t é g r a t i o n , d a n s les cas où les au to r i t é s 
pub l iques d é t i e n n e n t e f fec t ivement des pouvoirs d i s c ré t i onna i r e s , ne 
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s au ra i t re lever du c h a m p d ' app l ica t ion de l 'ar t icle 6 § 1, j e ne suis pas 
convaincu q u ' u n e ques t ion é c o n o m i q u e se posan t en pare i l cas ne puisse 
d o n n e r lieu à un dro i t de c a r a c t è r e civil. Les ques t ions de sa la i re ne sont 
pas o b l i g a t o i r e m e n t liées à des d e m a n d e s de r é i n t é g r a t i o n ; on peu t avoir 
une d e m a n d e pécun ia i r e dé fendab le sans avoir le droi t à r é i n t é g r a t i o n qui 
en dér ive . La seule ra ison possible d ' exc lure pare i l les d e m a n d e s 
é c o n o m i q u e s t i end ra i t à leur n a t u r e h y p o t h é t i q u e d a n s les affaires où 
l 'E ta t ne s au ra i t ê t r e accusé d 'avoir c o m m i s u n e i r r égu l a r i t é en m e t t a n t 
fin à un c o n t r a t de service public pour des motifs i l légaux, pa r e x e m p l e , et 
où l 'employé c h e r c h e r a i t à o b t e n i r une r é p a r a t i o n fondée sur la 
r é m u n é r a t i o n qu ' i l a u r a i t pe rçue s'il avait é té r é i n t é g r é d a n s le pos te 
( a r r ê t Neige l c. F r a n c e du 17 m a r s 1997, Recueil des arrêts et décisions 
1997-11, p . 4 1 1 , § 4 4 ) . 

A m o n sens , les i n t é r ê t s é c o n o m i q u e s ne s a u r a i e n t ê t r e en t an t q u e tels 
s u b o r d o n n é s à l 'exis tence d ' un l ien spécial e n t r e le sa lar ié et 
l ' a d m i n i s t r a t i o n p u b l i q u e , car ils ne re lèvent pas du pouvoir 
d i s c r é t i onna i r e de la pu i ssance pub l ique . Aucun service de l 'E ta t ne peu t 
d isposer de t ou t e l a t i t ude pour déc ide r de ve r se r ou non les sa la i res aux 
p e r s o n n e s qu ' i l emplo ie ou refuser de leur ve r se r leurs pens ions ou t o u t e 
a u t r e p r e s t a t i o n financière décou lan t de leur s t a t u t de fonc t ionna i re , 
qu 'e l les a ien t toujours ou non un lien spécial avec l 'E ta t . Ces ques t ions 
sont i n d é p e n d a n t e s de tou t pouvoir d i s c r é t i onna i r e , lequel ne peu t 
s ' exercer q u ' e n ce qui conce rne le r e c r u t e m e n t ou la cessa t ion de 
c o n t r a t s publ ics , mais non pour ce qu i est des i n t é r ê t s é c o n o m i q u e s qu i 
en décou len t . 

En o u t r e , la classification des fonc t ionna i res opé rée p a r la C o u r p a r 
ana logie avec celle du t r a i t é C E E , où elle d i s t i ngue deux ca tégor ies de 
fonc t ionna i res , n ' a à m o n avis a u c u n e incidence sur la j u r i s p r u d e n c e 
re la t ive à l 'ar t icle 6 § 1 en m a t i è r e de d ro i t s de c a r a c t è r e civil, car les 
d e m a n d e s en m a t i è r e civile ne sont pas fonction de la classification des 
a g e n t s publ ics . De fait, la classification en cause a é té é tabl ie d a n s le 
d o m a i n e du droi t des t rava i l l eurs à la l ibre c i rcu la t ion , ce qu i est 
différent du droi t à un procès é q u i t a b l e , pa rce q u e le p r e m i e r peu t faire 
l 'objet de res t r i c t ions t and i s q u e le second ne peu t faire l 'objet q u e des 
dé roga t i ons p révues d a n s la Conven t i on . 

2. J e conviens avec la major i t é q u e le c r i t è re é c o n o m i q u e susci te des 
dou te s ( p a r a g r a p h e 60) , ce qui ne signifie pas q u e la C o u r doive 
t o t a l e m e n t exclure son u t i l i sa t ion lorsqu 'e l le e x a m i n e u n e affaire 
d o n n é e . A m o n avis, le c a r a c t è r e é c o n o m i q u e d ' un li t ige c o n c e r n a n t le 
service publ ic a j u s q u ' à p r é s e n t é té q u e l q u e peu a d m i s c o m m e u n e 
évidence , sans réflexion approfond ie . O r , selon moi , il s 'agit là du c r i t è re 
f o n d a m e n t a l qui p e r m e t de d i s t i ngue r , d a n s le d o m a i n e de la fonction 
pub l ique , les r evend ica t ions suscept ib les d ' ê t r e po r t ée s d e v a n t un 
t r ibuna l de celles qu i ne le sont pas . 



ARRÊT PELLEGRIN c. FRANCE - OPINION SÉPARÉE DE M. LE JUGE TRAJA 275 

L ' a r g u m e n t re la t i f au c a r a c t è r e économique de l ' in té rê t e n j e u dans les 
con t e s t a t i ons t o u c h a n t au service publ ic s 'est j u s q u ' à p r é s e n t fondé sur 
une hypo thèse assez d o u t e u s e . U n e p e r s o n n e a un droi t de c a r a c t è r e civil 
(à un sa la i re , pa r exemp le ) si elle bénéficie du droi t de c o n t i n u e r à ê t r e 
employée . O r il s 'agit d ' u n e spécu la t ion , car un droi t de c a r a c t è r e civil ne 
découle pas n é c e s s a i r e m e n t d 'un a u t r e droi t que l ' a d m i n i s t r a t i o n 
pub l ique est au to r i s ée à acco rde r ou non. S'il n ' ex i s te pas de lien de 
causa l i t é e n t r e le d o m m a g e et l 'act ion de l ' a d m i n i s t r a t i o n pub l ique , la 
ques t i on de l 'octroi d ' une r é p a r a t i o n au r e q u é r a n t est p u r e m e n t 
h y p o t h é t i q u e . 

D a n s t o u t e s les affaires où la C o u r a j u g é l 'ar t icle 6 appl icab le , elle a agi 
ainsi pa r ce q u e les r e q u é r a n t s ava ien t u n i n t é r ê t j u r i d i q u e valable 
(pens ions , sa la i res impayés) ap rès la fin du c o n t r a t ( a r r ê t s M a s s a c. I tal ie 
du 24 aoû t 1993, série A n" 265-B, F rancesco L o m b a r d o c. I ta l ie d u 
26 n o v e m b r e 1992, série A n" 249-B, De S a n t a c. I ta l ie et N icodemo 
c. I ta l ie d u 2 s e p t e m b r e 1997, Recueil 1997-V). En l 'espèce, toutefois , 
l ' in té rê t é c o n o m i q u e du r e q u é r a n t é ta i t e n t i è r e m e n t fonct ion de la 
ques t i on de savoir si les a u t o r i t é s f rançaises ava ien t c o m m i s une 
i l légali té en déc idan t de ne pas r enouve l e r son c o n t r a t . 

Il m e semble que la m é t h o d e définie pa r la C o u r dans le p r é s e n t a r r ê t 
ne devra i t s ' app l iquer q u ' a u x li t iges d a n s lesquels le f ondemen t des 
d e m a n d e s du r e q u é r a n t est un i n t é r ê t é c o n o m i q u e fu tur et 
h y p o t h é t i q u e . J ' a u r a i s app rouvé l ' a r rê t d a n s son e n s e m b l e s'il n 'avai t 
p o r t é q u e su r les p r é t e n t i o n s du r e q u é r a n t d a n s c e t t e affaire. O r la 
m a n i è r e don t elle a é t é résolue g é n è r e un pr inc ipe a b s t r a i t qui est t rop 
g é n é r a l pour s ' app l iquer à t o u t e s les affaires t o u c h a n t au service public. 

C e t t e approche c a t é g o r i q u e s ' a p p l i q u e r a à l 'avenir à t ou t e s les affaires 
s imi la i res , au r i sque de condu i r e à nég l ige r les différences i m p o r t a n t e s 
p o u r la décis ion, a lors q u e la j u r i s p r u d e n c e de la C o u r prouve 
p r é c i s é m e n t que c 'est l ' appréc ia t ion des différences e n t r e les affaires de 
ce type qu i est la condi t ion nécessa i re à l eur réso lu t ion . G a r d e r ce d e r n i e r 
p r inc ipe en v igueur a u r a i t p e r m i s de suivre une a p p r o c h e au cas p a r cas et 
de la isser ouve r t e la q u e s t i o n d e l ' appl icabi l i té de l 'ar t ic le 6 § 1 aux 
fonc t ionna i res . Il est des ques t i ons auxque l l e s cet a r t ic le s ' app l ique (et 
peut s ' app l iquer ) tou t c o m m e il en exis te pour lesquel les cela n 'es t pas 
possible. 

3. J ' a i voté en faveur de l ' inappl icabi l i té de l 'ar t icle 6 § 1 d a n s ce t t e 
affaire car elle ne m e t e n j e u , à m o n sens , a u c u n in t é rê t é c o n o m i q u e ou 
droi t de c a r a c t è r e civil du r e q u é r a n t . Celui-ci affirme q u e la p e r t e d u 
sa la i re qu i lui au ra i t é té dû s'il avai t é t é r é i n t é g r é à son poste à la sui te 
du r e n o u v e l l e m e n t de son c o n t r a t de t ravai l s 'analyse en un droi t de 
c a r a c t è r e civil, car la n a t u r e é c o n o m i q u e de ses p r é t e n t i o n s est év iden te . 
C e p e n d a n t , il est clair en l 'occur rence q u e le p a i e m e n t de son salaire 
d é p e n d a i t e n t i è r e m e n t de sa r é i n t é g r a t i o n , qui re levai t du pouvoir 
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d i s c ré t i onna i r e de l 'E ta t . De plus , les a u t o r i t é s g u i n é e n n e s m i r e n t fin au 
c o n t r a t p a r u n e décis ion souvera ine et la F r a n c e ne s au ra i t e n a u c u n cas 
ê t r e t e n u e pour r e sponsab le d ' u n e q u e l c o n q u e i l légal i té envers le 
r e q u é r a n t . 

Il exis te u n e a b o n d a n t e j u r i s p r u d e n c e selon laque l le , m ê m e si u n e 
d e m a n d e de sa la i re r e p r é s e n t e u n i n t é r ê t é c o n o m i q u e en soi, la q u e s t i o n 
de savoir si cet i n t é r ê t revêt un c a r a c t è r e civil est d i r e c t e m e n t 
s u b o r d o n n é e au cons t a t p r é a l a b l e de l ' i l légali té de l 'acte de l ' employeur 
(affaire Neigel p réc i t ée ) . 

Sur la ques t i on de la sat isfact ion équ i t ab l e , la C o u r a u r a i t 
c e r t a i n e m e n t conclu q u ' u n e d e m a n d e d ' i n d e m n i s a t i o n du sa la i re non 
pe rçu é ta i t de n a t u r e spécula t ive . Il s 'ensui t q u ' a u c u n in t é r ê t 
é c o n o m i q u e n 'es t en j e u , car un droi t é c o n o m i q u e qui ne peu t se 
quan t i f i e r cesse de revê t i r u n c a r a c t è r e civil. La ques t i on n ' es t pas de 
savoir s'il exis te un i n t é r ê t é c o n o m i q u e mais si, en l 'espèce, pa re i l 
i n t é r ê t , à suppose r qu ' i l ex is te , p e u t ou non revê t i r un c a r a c t è r e civil. Si 
le droi t du r e q u é r a n t à u n e r é m u n é r a t i o n est é c o n o m i q u e ma i s ne peu t se 
quan t i f i e r , c 'est qu ' i l n ' ex i s t e pas . Il ne suffit pas d 'avoir l ' appa rence d ' un 
dro i t ; encore faut-il q u e la d e m a n d e soit dé fendab le , a u t h e n t i q u e et 
rée l le . 
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O P I N I O N D I S S I D E N T E C O M M U N E À M M E T U L K E N S , 

M . F I S C H B A C H , M . C A S A D E V A L L E T M N K T H O M A S S E N , 

J U G E S 

La C o u r a déc idé q u e l 'ar t icle 6 ne t rouve pas à s ' app l ique r en l 'espèce 
et q u e , dès lors, le r e q u é r a n t ne peu t bénéf ic ier du droi t q u e le l i t ige qui 
l 'oppose à l ' a d m i n i s t r a t i o n , l i t ige qu i a d u r é plus de neu f a n s , soit t r a i t é 
« d a n s un déla i r a i sonnab le ». 

C o m m e le c o n s t a t e l ' a r rê t , la j u r i s p r u d e n c e de la C o u r a connu une 
évolut ion en ce t t e m a t i è r e et elle a r e t e n u , tour à tour , d i f férents c r i t è res 
suscept ib les d ' inc lure la fonction pub l ique d a n s le c h a m p d ' app l i ca t ion de 
l 'a r t ic le 6 de la C o n v e n t i o n ou de l 'en exc lu re . En l 'espèce, la C o u r 
a b a n d o n n e le c r i t è r e fondé sur l 'objet p a t r i m o n i a l du litige au profit d 'un 
nouveau c r i t è r e , celui de la « pa r t i c ipa t ion à la pu issance pub l ique », 
fondé sur la n a t u r e des fonctions et des responsabi l i t és exe rcées par 
l ' agen t . 

Nous p a r t a g e o n s le souci d e la ma jo r i t é d e « m e t t r e un t e r m e à 
l ' i nce r t i tude qui e n t o u r e l ' appl ica t ion des g a r a n t i e s de l 'ar t icle 6 § 1 [de 
la Conven t ion ] aux li t iges e n t r e l 'Eta t et ses a g e n t s » ( p a r a g r a p h e 61) . 
Nous s o m m e s é g a l e m e n t d 'accord avec celle-ci lorsqu 'e l le e s t i m e , 
c o n f o r m é m e n t à la j u r i s p r u d e n c e de la Cour , q u e l ' a p p a r t e n a n c e des 
d isposi t ions légales , appl icables en droi t i n t e r n e , au droi t publ ic ou au 
dro i t pr ivé, n 'es t pas décisive ( p a r a g r a p h e 62) . En effet, d a n s une 
m a t i è r e aussi i m p o r t a n t e q u e celle de l 'accès à un t r i buna l , une 
différence de p ro tec t ion j u r i d i q u e e n t r e des p e r s o n n e s qu i ont le s t a t u t 
d e fonc t ionna i res e t d ' a u t r e s q u i sont e n g a g é e s d a n s les l iens d ' un 
c o n t r a t de t ravai l ou d ' emplo i mais qui , b ien souvent , r emp l i s s en t les 
m ê m e s fonctions et d a n s des condi t ions équ iva l en t e s ou s imi la i res , est 
difficile à jus t i f ie r et peu t ê t r e a r b i t r a i r e au r e g a r d , n o t a m m e n t , de 
l ' a r t ic le 14 de la Conven t ion . N o u s re jo ignons donc aussi la major i t é 
lorsqu 'e l le soul igne qu ' i l i m p o r t e d ' a s s u r e r u n t r a i t e m e n t égal e n t r e les 
a g e n t s publ ics , quel le q u e soit la n a t u r e du r a p p o r t j u r i d i q u e qu i les lie à 
l ' admin i s t r a t i on ( p a r a g r a p h e 63). 

Sous ces rése rves , nous ne pouvons toutefois nous ral l ier , p o u r les 
ra i sons su ivan tes , au r a i s o n n e m e n t a d o p t é p a r la ma jo r i t é , ni à la 
conclusion qui en décou le . 

1. De m a n i è r e g é n é r a l e , il convient de r a p p e l e r q u e les droi t s inscri ts 
d a n s la Conven t ion , ainsi que les g a r a n t i e s p révues pa r l 'ar t icle 6, doivent 
ê t r e e n t e n d u s au sens large et q u e , dès lors, t o u t e i n t e r p r é t a t i o n qui 
au ra i t pour effet d e condu i r e à des l imi t a t ions exige u n e a r g u m e n t a t i o n 
objective et d ' un g r a n d poids. L ' a r r ê t le soul igne d 'a i l l eurs à j u s t e t i t re 
lorsqu ' i l affirme qu '« il faut r e t en i r , c o n f o r m é m e n t à l 'objet et au bu t de 
la C o n v e n t i o n , u n e i n t e r p r é t a t i o n res t r ic t ive des excep t ions aux g a r a n t i e s 
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offertes p a r l 'ar t ic le 6 § 1 » ( p a r a g r a p h e 64) , mais n é a n m o i n s il s ' o r i en te , 
en l ' espèce, d a n s une tou t a u t r e d i rec t ion . 

2. En effet, aux fins de l ' appl ica t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n , 
la C o u r s ' engage d a n s la voie d 'une i n t e r p r é t a t i o n a u t o n o m e de la no t ion 
de « fonction pub l ique » ( p a r a g r a p h e 63) . P a r a d o x a l e m e n t , celle-ci a pour 
effet q u e « la to ta l i t é des l i t iges opposan t à l ' a d m i n i s t r a t i o n des a g e n t s qui 
occupen t d e s emplo i s i m p l i q u a n t u n e pa r t i c ipa t i on à l 'exercice de la 
pu issance pub l i que é c h a p p e n t au c h a m p d 'app l ica t ion de l 'ar t icle 6 § 1 » 
( p a r a g r a p h e 67). 

Le nouveau c r i t è re pr ive donc tout un g roupe de p e r s o n n e s , celles don t 
les fonctions imp l iquen t u n e pa r t i c ipa t ion à la pu issance pub l ique , d ' une 
g a r a n t i e f o n d a m e n t a l e d a n s un E ta t de dro i t , à savoir le dro i t d 'accès à un 
t r ibuna l et à un procès équ i t ab l e . O r , i n s t i t ue r pare i l le exclusion ne r e n t r e 
pas dans le rôle ni d a n s la miss ion d e la C o u r . La C o n v e n t i o n ne conna î t 
pas ce t t e not ion, fût-elle a u t o n o m e , de fonc t ionnai re publ ic , p o u r é c a r t e r 
un g r o u p e d e p e r s o n n e s du dro i t d 'accès à u n t r i buna l . 

Pa r a i l leurs , a u t a n t la d i s t inc t ion e n t r e fonc t ionna i res d i t s d ' a u t o r i t é et 
fonc t ionnai res di ts de ges t ion , que l 'on r e t rouve n o t a m m e n t d a n s la 
j u r i s p r u d e n c e de la C o u r de ju s t i ce des C o m m u n a u t é s e u r o p é e n n e s , 
fo rmée sur la base de l 'ar t ic le 48 § 4 du t r a i t é C E E , est p e r t i n e n t e d a n s 
l 'ordre c o m m u n a u t a i r e lorsqu 'e l le gouverne les excep t ions à la l ibre 
c i rcula t ion des p e r s o n n e s , a u t a n t ce t t e d i s t inc t ion pe rd la ma j eu re p a r t i e 
de sa p e r t i n e n c e lorsqu ' i l s 'agit de d é t e r m i n e r les g a r a n t i e s p rocédu ra l e s à 
r e c o n n a î t r e a u x uns et aux a u t r e s . Nous n ' ape rcevons pas le r a p p o r t e n t r e 
le c r i t è re ut i l isé p a r la C o u r et les effets qu 'e l l e e n t e n d en d é d u i r e s au f 
q u e , au -de là de t o u t e d i s t inc t ion e n t r e le s ec t eu r privé et le s e c t e u r 
public , le c r i t è re ut i l isé c r é e r a une nouvel le d i sc r imina t ion e n t r e les 
agen t s du sec t eu r publ ic selon qu ' i l s exe rcen t ou non u n e fonct ion qu i 
re lève de la pu i s sance p u b l i q u e . 

3. Le c r i t è re uti l isé p a r la ma jo r i t é , à savoir la pa r t i c ipa t ion à la 
pu i ssance pub l ique , est fondé, n o t a m m e n t , pa r r é fé rence à un « lien 
spécial de confiance et d e loyauté » ( p a r a g r a p h e 65) . T o u t d ' abord , nous 
ne voyons pas en quoi un tel lien peu t cons t i tue r , pour la d é t e r m i n a t i o n du 
c h a m p d ' app l ica t ion de l 'ar t ic le 6, u n a r g u m e n t d ' un poids suffisant 
pu i sque celui-ci peu t ex is te r , auss i , d a n s des a u t r e s r e l a t i ons de t ravai l . 
Pou rquo i serai t- i l jus t i f ié , pa r e x e m p l e , q u ' u n agen t de police ne 
bénéficie pas de la p ro tec t ion de l 'ar t icle 6 t and i s q u ' u n agen t d 'un 
service pr ivé d e sécu r i t é , e x e r ç a n t les m ê m e s fonct ions d e m a i n t i e n d e 
l 'o rdre , en bénéficie ? E n s u i t e , nous ne c o m p r e n o n s pas pourquo i 
q u e l q u ' u n qui pa r t i c ipe à la fonction pub l ique et qu i , d a n s son droi t 
na t iona l , a accès à un j u g e i n d é p e n d a n t p o u r les conflits de t ravai l ne 
peu t pas r e v e n d i q u e r le dro i t à u n e décision j ud i c i a i r e d a n s un déla i 
r a i sonnab le . Enfin, si la loyauté j o u e s u r t o u t un rôle lorsqu ' i l s 'agit de la 
n o m i n a t i o n ou de la révocat ion aux fonctions pub l iques les plus sens ib les , 
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nous ne voyons pas les ra i sons p o u r lesquel les la loyauté é t ab l i r a i t une 
différence lorsque sont e n j e u des con t e s t a t i ons qu i c o n c e r n e n t les 
sa la i res ou d ' a u t r e s i n d e m n i t é s . 

4. La mise en œ u v r e du c r i t è re de la pa r t i c ipa t ion à la pu issance 
pub l ique n ' é c h a p p e pas à u n r i sque d ' a r b i t r a i r e et c rée une nouvel le zone 
d ' i n c e r t i t u d e . La p r é s e n t e affaire le m o n t r e de m a n i è r e r e m a r q u a b l e . 

D ' u n cô té , si la C o u r avai t , en l 'espèce, app l iqué sa j u r i s p r u d e n c e 
re la t ive au c a r a c t è r e p a t r i m o n i a l d u l i t ige, le r e q u é r a n t a u r a i t p u 
bénéf ic ier des g a r a n t i e s de l 'ar t ic le 6 de la Conven t i on . L'objet de sa 
d e m a n d e , devan t les j u r id i c t ions françaises , é ta i t en effet de n a t u r e 
é c o n o m i q u e et l ' issue de la p r o c é d u r e conce rna i t des dro i t s 
p a t r i m o n i a u x . Il s 'agissai t donc , sans a u c u n d o u t e , d ' un droi t de 
c a r a c t è r e civil a u sens de l 'a r t ic le 6 de la Conven t i on . Il faut donc 
r e c o n n a î t r e q u e le r e q u é r a n t j o u e de malchance . . . 

D ' u n a u t r e côté , la c h a r g e q u e l ' a r rê t ass igne à la Cour , celle 
d ' e x a m i n e r , « d a n s c h a q u e cas , si l ' emploi du r e q u é r a n t impl ique -
c o m p t e t enu de la n a t u r e des fonctions et des responsab i l i t é s qu ' i l 
c o m p o r t e - u n e pa r t i c ipa t ion d i rec te ou ind i rec te à l 'exercice de la 
pu issance pub l ique et aux fonctions visant à s a u v e g a r d e r les i n t é r ê t s 
g é n é r a u x de l 'Eta t ou des a u t r e s collectivités pub l iques » (para ­
g r a p h e 66) , se révèle , d a n s les fai ts , p r o b l é m a t i q u e : en l ' espèce, il est 
significatif d 'observer q u e l ' a r rê t se l imi te d 'a i l leurs à ind iquer , d e 
m a n i è r e tou t à fait g é n é r a l e , q u e les t âches du r e q u é r a n t « lui 
confé ra ien t d ' i m p o r t a n t e s responsab i l i t é s d a n s le d o m a i n e des finances 
pub l iques de l 'Eta t , d o m a i n e r éga l i en pa r excel lence » ( p a r a g r a p h e 70). 

Enfin, a lors q u e pour l ' appl ica t ion du nouveau c r i t è re , l ' a r rê t précise 
q u e « la C o u r a u r a éga rd , à t i t r e indicatif, aux ca t égor i e s d 'ac t iv i tés e t 
aux emplois é n u m é r é s pa r la C o m m i s s i o n e u r o p é e n n e d a n s sa 
c o m m u n i c a t i o n du 18 m a r s 1988 » ( p a r a g r a p h e 66) , une tel le app roche 
ne t r a n s p a r a î t pas d a n s le cas d ' e spèce . En effet, si la C o m m i s s i o n 
e u r o p é e n n e cons idère c o m m e p a r t i c i p a n t d i r e c t e m e n t ou i n d i r e c t e m e n t 
à la pu i ssance pub l ique les emplo i s re levan t des m i n i s t è r e s de l 'Eta t , 
d a n s le cas p r é s e n t l ' a r rê t se c o n t e n t e d ' évoquer , c o m m e nous venons de 
le voir, les « i m p o r t a n t e s responsab i l i t é s » d u r e q u é r a n t . La ques t i on de 
l 'appl icabi l i té de l 'ar t icle 6 se serai t -e l le posée d i f f é r e m m e n t si le 
r e q u é r a n t , en t a n t q u ' e m p l o y é du min i s t è r e de la C o o p é r a t i o n , n 'avai t 
pas a s s u m é de te l les r e sponsab i l i t é s ? 

5. Nous pensons , dès lors, qu ' i l convient de poser a u t r e m e n t le 
p r o b l è m e , d ' u n e m a n i è r e plus p roche t a n t de l 'espr i t que de la l e t t r e de 
l 'ar t icle 6 de la Conven t i on . 

Aux t e r m e s de l 'ar t icle 1 de la Conven t ion , il est r econnu « à tou te 
p e r s o n n e » les dro i t s et l iber tés définis pa r celle-ci. De leur cô té , les 
t r a v a u x p r é p a r a t o i r e s de l 'ar t ic le 6 de la Conven t i on ne fournissent pas 
d ' a r g u m e n t décisif q u a n t à une i n t e r p r é t a t i o n res t r ic t ive ou é t ro i t e de la 
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not ion de « dro i t s et ob l iga t ions de c a r a c t è r e civil » qu i ident i f ie ra i t ceux-
ci à des d ro i t s et ob l iga t ions de c a r a c t è r e pr ivé et qu i a u r a i t p o u r effet 
d ' exc lu re un e n s e m b l e de p e r s o n n e s , en l 'espèce les m e m b r e s de la 
fonction pub l ique , des g a r a n t i e s p révues p a r ce t t e disposi t ion. 

D a n s la m e s u r e où l 'ar t icle 6 de la Conven t i on dispose e x p r e s s é m e n t 
q u e « t o u t e p e r s o n n e a d ro i t à ce q u e sa cause soit e n t e n d u e 
é q u i t a b l e m e n t (...) d a n s un déla i r a i sonnab le (...) p a r un t r i b u n a l (...) qui 
déc ide r a (...) des con t e s t a t i ons sur ses dro i t s et ob l iga t ions de c a r a c t è r e 
civil », nous e s t imons que ce t t e d isposi t ion s ' app l ique à tous les l i t iges 
qui sont d é t e r m i n a n t s pour la posi t ion j u r i d i q u e d ' une p e r s o n n e , fût-elle 
fonc t ionna i re . Nous ne t rouvons pas de ra ison valable de pr iver les 
p e r s o n n e s qu i re lèvent du service publ ic de la p ro tec t ion j u r i d i q u e qui est 
cons idé rée p o u r les a u t r e s t r ava i l l eu r s c o m m e u n e g a r a n t i e t e l l e m e n t 
essent ie l le qu 'e l le cons t i tue un dro i t f o n d a m e n t a l . Sa la i re , l i cenc iement , 
m u t a t i o n , c o n s t i t u e n t des é l é m e n t s qui peuven t p r o f o n d é m e n t inf luencer 
la vie d ' u n e p e r s o n n e , y compr i s celle qu i t ravai l le pour le service public. 

6. La ra ison de l 'exclusion du c o n t e n t i e u x de la fonction pub l ique du 
c h a m p d ' app l ica t ion de l 'ar t ic le 6, l a r g e m e n t insp i rée p a r la pensée 
é t a t i q u e , visait s u r t o u t à p r é s e r v e r le ius imperii de la pu i ssance pub l ique 
lequel sera i t a t t e i n t pa r une « ju r id i c t iona l i s a t ion » du c o n t e n t i e u x qui s'y 
r a p p o r t e . O r , ce t t e jus t i f ica t ion a, au jou rd 'hu i , t r ès l a r g e m e n t p e r d u sa 
force « jus t i f ica t r ice ». De leur p rop re chef, la p l u p a r t des E t a t s m e m b r e s 
ont « jur id ic t ional isé » le c o n t e n t i e u x de la fonction pub l ique si ce n 'es t en 
to t a l i t é , du moins en g r a n d e p a r t i e . Sous pe ine de d i s c r imina t i on e n t r e les 
jus t i c i ab les , les g a r a n t i e s p rocédu ra l e s offertes de ce fait aux 
fonc t ionna i res sont l o g i q u e m e n t les m ê m e s que celles appl icables à 
d ' a u t r e s c o n t e n t i e u x , lesquels ressor t i s sen t i n c o n t e s t a b l e m e n t au 
d o m a i n e de l 'ar t icle 6. D a n s la m e s u r e où la Conven t i on est u n e va leur 
d e r é fé rence , il se ra i t s u r p r e n a n t q u e les o r g a n e s de con t rô le de celle-ci 
offrent moins de g a r a n t i e s q u e les t r i b u n a u x i n t e r n e s . 

7. En l 'espèce, le r e t r a i t pa r l ' a d m i n i s t r a t i o n du n o m du r e q u é r a n t de 
la liste des pa r t i c i pan t s à des p r o g r a m m e s de coopéra t ion t e c h n i q u e , avec 
la c o n s é q u e n c e qu ' i l a é té mis fin à son c o n t r a t , a é té d é t e r m i n a n t pour sa 
pos i t ion j u r i d i q u e . La c o n t e s t a t i o n qu ' i l soulevai t po r t a i t , de tou te 
év idence , sur un droi t de c a r a c t è r e civil. S'il avait é té employé d a n s le 
s ec t eu r privé, le procès qu ' i l e n t e n d a i t m e n e r a u r a i t é t é soumis aux 
exigences du procès équ i t ab l e , g a r a n t i p a r l 'ar t ic le 6 de la Conven t ion . 
P o u r q u o i devait- i l en ê t r e a u t r e m e n t pa rce qu ' i l t ravai l la i t pour l 'Eta t ? 
Le r e q u é r a n t a p e r d u son emplo i et sa r é m u n é r a t i o n : il avait le droi t 
d ' ob t en i r q u e les t r i b u n a u x , qu ' i l pouvai t saisir de son l i t ige, t r a i t e n t son 
affaire et p r e n n e n t u n e décis ion dans un délai r a i sonnab le . 
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A. G r i e f d é c l a r é r e c e v a b l e 

46. La C o m m i s s i o n a déc la ré recevable le grief du r e q u é r a n t selon 
lequel sa cause n ' a u r a i t pas é té e n t e n d u e d a n s un dé la i r a i sonnab le . 

B. P o i n t e n l i t i g e 

47. Le point en litige est celui de savoir s'il y a eu, en l ' espèce, violat ion 
de l 'ar t ic le 6 § 1 de la Conven t ion . 

C. S u r la v i o l a t i o n d e l 'art ic le 6 § 1 d e la C o n v e n t i o n 

48. L 'ar t ic le 6 § 1 de la Conven t ion , en ses pa r t i e s p e r t i n e n t e s , se lit 
c o m m e suit : 

« Toute personne a droit à ce que sa cause soit entendue (...) dans un délai 
raisonnable, par un tribunal (...) qui décidera (...) des contestations sur ses droits et 
obligations de caractère civil (...) » 

49. La C o m m i s s i o n doit en p r e m i e r lieu é tab l i r si l 'ar t ic le 6 § 1 de la 
C o n v e n t i o n est appl icable à la p r o c é d u r e e n g a g é e p a r le r e q u é r a n t devan t 
les j u r id i c t ions a d m i n i s t r a t i v e s . 

/. Sur l'applicabilité de l'article 6 § 1 de la Convention 

50. Le r e q u é r a n t e s t ime que le l i t ige devan t le t r i buna l a d m i n i s t r a t i f 
de Par i s re lève d u c h a m p d ' app l i ca t ion de l 'ar t ic le 6 de la Conven t ion . Il se 
réfère à l 'affaire W e i n b o r n c. F rance ( r e q u ê t e n° 21063/92, décis ion de la 
C o m m i s s i o n du 5 avril 1995, non publ iée) c o n c e r n a n t le l i cenc iement d ' un 
agen t c o n t r a c t u e l de droi t publ ic , d a n s laque l le , selon lui, la C o m m i s s i o n a 
cons idéré q u e cet ar t ic le s ' app l iqua i t aux a g e n t s con t r ac tue l s de dro i t 
public. 

5 1 . Le r e q u é r a n t re je t te les a r g u m e n t s du G o u v e r n e m e n t selon 
lesquels il doit ê t r e ass imi lé à un fonc t ionna i re , pour les ra isons 
su ivan tes : il a é t é r e c r u t é p a r c o n t r a t a lors qu ' i l exerça i t son act ivi té 
d a n s le s ec t eu r pr ivé, il s 'agissai t donc d ' un c o n t r a t de louage de services 
pour lequel les t ex tes de la fonct ion pub l ique ne sont pas 
a u t o m a t i q u e m e n t appl icables ; s'il est vra i , c o m m e le sou t ien t le 
G o u v e r n e m e n t , q u e les c o o p é r a n t s sont révocables à tout m o m e n t d a n s 
« l ' in té rê t du service », ceci ne vau t q u e p o u r ceux qui sont issus de la 
fonction pub l ique ; pour les c o o p é r a n t s issus du sec t eu r privé, la 
rés i l ia t ion du c o n t r a t ne p e u t i n t e rven i r sans préavis q u ' e n cas de fau te 
lourde ou de m a l a d i e ; le droi t de révocat ion de l ' admin i s t r a t i on peu t dès 
lors se c o m p a r e r à celui des emp loyeu r s de droi t privé pu i sque le sa lar ié 
peu t ê t r e l icencié p o u r cause réel le et sé r i euse . 
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52. Le r e q u é r a n t a joute que le l i t ige p r é s e n t e un c a r a c t è r e 
p a t r i m o n i a l puisqu ' i l d e m a n d e la c o m p e n s a t i o n de la p e r t e de 
r é m u n é r a t i o n d u e à la décis ion de sa r ad i a t i on des cad re s . En o u t r e , aux 
t e r m e s de son c o n t r a t de coopéra t ion , il n ' exe rça i t pas des fonctions 
r e l evan t p a r n a t u r e de la pu i ssance pub l ique . 

53 . Le G o u v e r n e m e n t sou t i en t , à t i t r e pr inc ipa l , que le litige échappe 
au c h a m p d ' app l ica t ion d e l 'ar t icle 6 de la Conven t ion , car le r e q u é r a n t 
é ta i t r e c r u t é p a r un c o n t r a t faisant de lui un agen t publ ic non t i t u l a i r e d e 
l 'Eta t . Il e s t i m e q u e la s i tua t ion d u r e q u é r a n t é ta i t ass imi lab le à celle d 'un 
fonc t ionnai re pu i sque le con t r a t ne j o u a i t pas un rôle significatif d a n s les 
re la t ions avec la p e r s o n n e pub l ique emp loyeu r . Le G o u v e r n e m e n t se réfère 
à la j u r i s p r u d e n c e c o n s t a n t e selon laque l le un litige re la t i f à u n l icencie­
m e n t de la fonction pub l ique ne cons t i tue pas u n e c o n t e s t a t i o n p o r t a n t sur 
des dro i t s et ob l iga t ions de c a r a c t è r e civil ( r e q u ê t e n" 9501 /81 , décis ion de la 
C o m m i s s i o n du 7 d é c e m b r e 1981, Décis ions et r a p p o r t s (DR) 27, p . 249). 

54. Le G o u v e r n e m e n t a d m e t que la C o m m i s s i o n a conclu à la 
recevabi l i té d ' une r e q u ê t e , sous l 'angle de l 'ar t icle 6 de la Conven t ion , 
c o n c e r n a n t le l i cenc iement pour fau te pa r l ' a d m i n i s t r a t i o n b r i t a n n i q u e 
d 'un médec in qui t ravai l la i t sous c o n t r a t p o u r l ' au to r i t é s an i t a i r e de la 
région de T r e n t (Darne l l c. R o y a u m e - U n i , r e q u ê t e n° 15058/89, décis ion 
de la C o m m i s s i o n du 10 avril 1991, D R 69, p . 306). Selon le 
G o u v e r n e m e n t , toutefois , la C o m m i s s i o n s'est fondée sur le double 
cons ta t que le r e q u é r a n t n ' é t a i t pas fonc t ionna i re , mais q u e son 
r e c r u t e m e n t et son l i cenc iement é t a i en t régis p a r u n c o n t r a t et q u e 
l ' appréc ia t ion de la légal i té et du c a r a c t è r e é q u i t a b l e de ce l i cenc iement 
re levai t des t r i b u n a u x de dro i t c o m m u n . 

55. Le G o u v e r n e m e n t e s t ime q u e la s i t ua t ion des c o n t r a c t u e l s de droi t 
publ ic en F r a n c e est d i f férente . En p r e m i e r lieu, seules les ju r id i c t ions 
a d m i n i s t r a t i v e s sont c o m p é t e n t e s p o u r c o n n a î t r e des l i t iges opposan t les 
c o n t r a c t u e l s de dro i t publ ic à l eu r e m p l o y e u r et le c o n t r a t ne j o u e pas un 
rôle significatif d a n s les r e l a t ions avec la p e r s o n n e pub l ique qu i les 
emplo ie . En second lieu, les moda l i t é s d 'exerc ice des fonctions des ag en t s 
c o n t r a c t u e l s , la cessa t ion des fonctions et les condi t ions de r é m u n é r a t i o n 
sont soumises aux p ré roga t ives de pu i s sance pub l ique : a insi , tou t c o m m e 
les fonc t ionna i res , les c o n t r a c t u e l s n 'on t pas dro i t au m a i n t i e n des 
d isposi t ions en v igueur lors de leur e n g a g e m e n t . Le G o u v e r n e m e n t cite 
u n e j u r i s p r u d e n c e selon laque l le « l ' au to r i t é a d m i n i s t r a t i v e p eu t , d a n s le 
cad re des d isposi t ions légis lat ives et r é g l e m e n t a i r e s appl icables , fixer et 
modifier l i b r e m e n t les d isposi t ions r é g l e m e n t a i r e s qui rég issent les 
a g e n t s des services publics , m ê m e c o n t r a c t u e l s , et n o t a m m e n t celles qui 
sont re la t ives aux condi t ions de leur r é m u n é r a t i o n » ( a r r ê t Syndicat 
na t i ona l du pe r sonne l nav igan t de l ' a é r o n a u t i q u e , 11 m a i 1977, Recueil 
Lebon, p . 209) . De plus , l eur l i cenc iement peu t ê t r e décidé à tou t m o m e n t 
n o t a m m e n t « dans l ' in té rê t du service ». 



284 AFFAIRE PELLEGRIN c. FRANCE - AVIS DE LA COMMISSION 

56. Le G o u v e r n e m e n t relève q u ' e n l 'espèce le c o n t r a t du r e q u é r a n t 
n ' é ta i t pas le r é su l t a t d ' u n e négoc ia t ion des pa r t i e s sur le c o n t e n u de son 
s t a t u t , ca r il é ta i t régi pa r deux déc re t s (n° 78-571 et n" 78-572 du 25 avril 
1978) f ixant les condi t ions de r é m u n é r a t i o n et le r é g i m e des congés 
admin i s t r a t i f s des a g e n t s de la coopéra t ion . Le G o u v e r n e m e n t en dédu i t 
q u e l ' espèce se d i s t ingue des affaires Da rne l l p réc i t ée et D e u m e l a n d 
c. A l l e m a g n e ( C o u r eur . D H , a r r ê t du 29 m a i 1986, série A n" 100, p. 25, 
§ 72) d a n s lesquel les il n'y avait pas de c o n t r a t écri t fixant les condi t ions 
d ' e n g a g e m e n t . 

57. Le G o u v e r n e m e n t d i s t ingue é g a l e m e n t l 'espèce de l 'affaire 
W e i n b o r n car , d a n s ce l i t ige, le r e q u é r a n t n ' é t a i t régi pa r a u c u n s t a t u t , 
d 'où l ' impor t ance d o n n é e aux c lauses con t r ac tue l l e s . Te l n 'es t pas le cas 
en l 'espèce du fait des déc re t s p réc i t é s . 

58 . En l 'espèce, la C o m m i s s i o n relève que le l i t ige concerna i t l ' absence 
de conclusion d ' un nouveau c o n t r a t avec le r e q u é r a n t pour i n a p t i t u d e 
phys ique de celui-ci et sa r ad i a t i on s u b s é q u e n t e des cad res de la 
coopéra t ion , ainsi q u e le v e r s e m e n t d ' i n d e m n i t é s . 

59. Selon la r é g l e m e n t a t i o n i n t e r n e appl icab le , b ien q u ' e m p l o y é pa r 
u n e a u t o r i t é pub l ique et soumis à la j u r id i c t ion a d m i n i s t r a t i v e , le 
r e q u é r a n t n ' é ta i t pas fonc t ionna i re . Il é ta i t r e c r u t é d a n s le s ec t eu r privé 
et lié pa r c o n t r a t à son employeur publ ic . Ledi t c o n t r a t s t ipula i t les 
condi t ions individuel les re la t ives à la r é m u n é r a t i o n , la d u r é e du con t r a t , 
la n a t u r e des a t t r i b u t i o n s et les lieux d 'af fecta t ion ainsi que les congés et 
i n d e m n i t é s de d é p l a c e m e n t ; de te l les moda l i t é s ava ien t é té fixées en 
appl ica t ion de c r i t è res g é n é r a u x définis pa r déc r e t s . 

60. La C o m m i s s i o n soul igne q u e ni sa j u r i s p r u d e n c e ni celle de la 
C o u r n 'on t d é g a g é une not ion e u r o p é e n n e du s t a t u t de fonc t ionna i re . 
En fait, les o r g a n e s de la Conven t i on ont c o n s t a t é q u e le droi t de 
n o m b r e u x E t a t s m e m b r e s du Consei l de l 'Europe d i s t ingua i t 
f o n d a m e n t a l e m e n t les fonc t ionna i res des sa la r iés de droi t pr ivé. 
Ce la les a condu i t s à j u g e r q u e « les con t e s t a t i ons c o n c e r n a n t le 
r e c r u t e m e n t , la ca r r i è r e et la cessa t ion d 'ac t iv i té des fonc t ionna i res 
so r t en t , en règle g é n é r a l e , du c h a m p d ' app l i ca t ion de l 'ar t ic le 6 § 1 » 
(voir, p a r e x e m p l e , C o u r eur . D H , a r r ê t Neige l c. F r a n c e du 17 m a r s 
1997, Recueil des arrêts et décisions 1997-11, pp. 410-411, § 43 , et a r r ê t 
H u b e r c. F r a n c e du 19 février 1998, Recueil 1998-1, p . 115, § 36). C e t t e 
d ispos i t ion est n é a n m o i n s appl icable lo rsque la r evend ica t ion l i t igieuse a 
t r a i t à u n droi t « p u r e m e n t p a t r i m o n i a l » - tel q u e le p a i e m e n t d ' u n 
sa la i re (Cour eur . D H , a r r ê t s De S a n t a c. I ta l ie , Lapa lo rc ia c. I ta l ie et 
Abenavol i c. I ta l ie du 2 s e p t e m b r e 1997, Recueil 1997-V, r e s p e c t i v e m e n t 
p . 1663, § 18, p . 1667, § 21 , et p . 1690, § 16) ou d ' u n e pens ion (Cour 
eu r . D H , a r r ê t s F rancesco L o m b a r d o c. I ta l ie du 26 n o v e m b r e 1992, 
série A n" 249-B, pp . 26-27, et M a s s a c. I ta l ie du 24 aoû t 1993, sér ie A 
n" 265-B, p. 20, § 26) - ou « e s sen t i e l l emen t p a t r i m o n i a l » ( C o u r eu r . 
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D H , a r r ê t N i c o d e m o c. I ta l ie du 2 s e p t e m b r e 1997, Recueil 1997-V, 
p. 1703, § 18). 

6 1 . En l 'espèce, en not i f iant au r e q u é r a n t sa r ad i a t i on des c a d r e s de la 
coopéra t ion à la d a t e con t r ac tue l l e d ' exp i r a t i on du c o n t r a t pa r ce qu' i l ne 
rempl i s sa i t pas u n e des condi t ions p révues p a r la r é g l e m e n t a t i o n 
appl icable p o u r p r é t e n d r e à un nouveau c o n t r a t , l 'E ta t n ' a usé d ' a u c u n e 
p ré roga t ive d i s c r é t i onna i r e ; en la m a t i è r e , il p e u t se c o m p a r e r à u n 
e m p l o y e u r p a r t i e à un c o n t r a t de t ravai l régi pa r le dro i t p r ivé . D e plus, 
les d e m a n d e s du r e q u é r a n t en vue du v e r s e m e n t d ' i n d e m n i t é s dont le 
m o n t a n t devra i t ê t r e égal à la r é m u n é r a t i o n qu ' i l a u r a i t p e r ç u e s'il é ta i t 
r e s t é en pos te et en vue du v e r s e m e n t de d o m m a g e s et i n t é r ê t s r evê t en t 
u n e n a t u r e p a t r i m o n i a l e au sens de la Conven t i on ; l ' issue de la p r o c é d u r e 
a u r a donc une incidence sur les d ro i t s p a t r i m o n i a u x du r e q u é r a n t . 

62. La C o m m i s s i o n c o n s t a t e ainsi q u e le r e q u é r a n t r e v e n d i q u e u n 
droi t p a t r i m o n i a l qui ne me t pas en cause p r i n c i p a l e m e n t les 
p ré roga t ives de l 'E ta t . Dès lors , la c o n t e s t a t i o n qu ' i l soulève po r t e sur un 
« droi t de c a r a c t è r e civil » au sens de l 'ar t icle 6 § 1 de la C o n v e n t i o n , qui 
t rouve app l i ca t ion en l 'espèce. Peu i m p o r t e n t , à cet é g a r d , la n a t u r e de la 
loi appl icab le , celle de l ' au to r i t é c o m p é t e n t e p o u r c o n n a î t r e des litiges en 
la m a t i è r e ou le s t a t u t de fonc t ionnai re ou non du r e q u é r a n t en droi t 
i n t e r n e . 

2. Sur l'observation de l'article 6 § 1 de la Convention 

63 . Le r e q u é r a n t e s t ime q u e l 'affaire ne p r é s e n t e pas de difficulté 
pa r t i cu l i è re et q u e la d u r é e de la p r o c é d u r e est m a n i f e s t e m e n t excessive. 

64. Le G o u v e r n e m e n t s 'en r e m e t à la sagesse de la Commis s ion . Il 
soul igne toutefois la difficulté de l 'affaire qu i a nécess i té un j u g e m e n t 
avant d i re dro i t et u n e expe r t i s e , et s'est t r a d u i t e p a r l ' échange de 
n o m b r e u x m é m o i r e s . 

65. La d u r é e de la p r o c é d u r e l i t igieuse qu i a d é b u t é le 16 m a i 1990 et 
est encore p e n d a n t e à ce j o u r en appe l , est de plus de hui t ans . 

66. La C o m m i s s i o n r appe l l e que le c a r a c t è r e r a i sonnab le de la d u r é e 
d ' u n e p r o c é d u r e doit s ' appréc ie r su ivant les c i r cons tances de la cause et à 
l 'a ide des c r i t è r e s su ivan t s : la complex i t é de l 'affaire, le c o m p o r t e m e n t 
des p a r t i e s et le c o m p o r t e m e n t des a u t o r i t é s saisies de l 'affaire (Cour 
eur . D H , a r r ê t Vern i l lo c. F r a n c e d u 20 février 1991, sér ie A n" 198, 
pp . 12-13, § 3 0 ) . 

67. Selon le G o u v e r n e m e n t , ce dé la i s 'expl ique p a r la complex i t é de 
l 'affaire. 

68. La C o m m i s s i o n c o n s t a t e q u e ni la complex i t é de l 'affaire ni le 
c o m p o r t e m e n t du r e q u é r a n t n ' e x p l i q u e n t , à eux seuls , la d u r é e de la 
p r o c é d u r e . Elle soul igne q u e la j u r id i c t ion de p r e m i è r e in s t ance n 'a 
r e n d u son j u g e m e n t que sept a n n é e s ap rè s sa sa is ine . O r , d u r a n t ce t t e 
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seule pé r iode , p lus ieurs in terval les d ' inac t iv i té i m p u t a b l e s à l 'E ta t sont à 
re lever , don t les plus significatifs se s i t uen t du 9 n o v e m b r e 1990 (dépôt de 
conclusions) au 16 avril 1992 (a r rê t avan t d i re droi t ) et du 16 février 1995 
(dépôt d 'observa t ions ) au 25 s e p t e m b r e 1997 (da te de l ' aud ience sur le 
fond) . La C o m m i s s i o n cons idère q u ' a u c u n e expl ica t ion conva incan t e de 
ces déla is n ' a é té fournie pa r le g o u v e r n e m e n t mis en cause . 

69. Elle réaf f i rme qu ' i l i n combe aux E t a t s c o n t r a c t a n t s d ' o rgan i se r 
l eur sys t ème jud ic i a i r e d e te l le sor te q u e leurs j u r id i c t ions pu issen t 
g a r a n t i r à c h a c u n le droi t d ' ob t en i r une décision définit ive su r les 
c o n t e s t a t i o n s re la t ives à ses dro i t s et ob l iga t ions de c a r a c t è r e civil dans 
un délai r a i sonnab le (Cour eur . D H , a r r ê t V o c a t u r o c. I ta l ie du 24 ma i 
1 9 9 1 , s é r i e A n " 2 0 6 - C , p . 32, § 17). 

70. A la l u m i è r e des c r i t è res dégagés pa r la j u r i s p r u d e n c e et c o m p t e 
t enu de l ' ensemble des c i r cons tances de l 'espèce, la C o m m i s s i o n cons idère 
q u e la d u r é e de la p r o c é d u r e l i t igieuse est excessive et ne r é p o n d pas à la 
condi t ion du « dé la i r a i sonnab le ». 

Conclusion 

71. La C o m m i s s i o n conclut , pa r dix-hui t voix con t re q u a t o r z e , qu ' i l y a 
eu , en l ' espèce, v iola t ion de l 'ar t ic le 6 § 1 de la Conven t ion . 

M . D E S A L V I A 

Sec ré t a i r e de la C o m m i s s i o n 
S. T R E C H S E L 

P ré s iden t de la C o m m i s s i o n 



AFFAIRE I 'KI.IÜGRIN ,-. FRANCE 287 

O P I N I O N C O N C O R D A N T E D E M . G E U S , 
À L A Q U E L L E D É C L A R E N T S E R A L L I E R M . B U S U T T I L , 

M . G Ó Z Ü B Ü Y Ü K , M . B Î R S A N E T M . B I E L I Ü N A S 

1. C o m m e la ma jo r i t é de la C o m m i s s i o n , j ' a i vo té en faveur de la 
violat ion de l 'ar t icle 6 § 1 de la Conven t i on pour les motifs exposés ci-
a p r è s . 

2. La C o u r a depu i s l o n g t e m p s fait s ienne la concep t ion de la 
C o m m i s s i o n selon laque l le la Conven t ion est u n i n s t r u m e n t vivant à 
i n t e r p r é t e r à la l u m i è r e des condi t ions de vie ac tue l l es ( C o u r eur . D H , 
a r r ê t T y r e r c. R o y a u m e - U n i du 25 avril 1978, série A n" 26, pp . 15-16, 
§ 31) . D a n s le m ê m e a r r ê t , elle a aff irmé qu 'e l le ne pouvai t pas ne pas 
ê t r e inf luencée par l ' évolut ion et les n o r m e s c o m m u n é m e n t accep tées . 

Ce pr inc ipe d ' i n t e r p r é t a t i o n a é té app l iqué d a n s les d o m a i n e s les plus 
d ivers , en ce compr i s les g a r a n t i e s p révues p a r l 'ar t ic le 6 § 1. Ainsi, la 
not ion de procès é q u i t a b l e « a connu d a n s la j u r i s p r u d e n c e de la C o u r 
une évolut ion des plus no tab les , m a r q u é e en pa r t i cu l i e r pa r l ' impor t ance 
a t t r i b u é e aux a p p a r e n c e s et à la sensibi l i té acc rue du public aux g a r a n t i e s 
d ' une b o n n e ju s t i ce » ( C o u r eur . D H , a r r ê t Borgers c. Be lg ique du 
30 oc tobre 1991, série A n° 214-B, p. 3 1 , § 24) . 

3. En r evanche , s 'ag issant du c h a m p d 'app l ica t ion de l 'ar t icle 6 § 1, la 
C o u r a a d o p t é u n e m é t h o d e r a d i c a l e m e n t inconci l iable avec la 
p r é c é d e n t e . Se fondant sur des déc l a r a t i ons vieilles d 'un demi-s ièc le , 
fai tes au cours des t r a v a u x p r é p a r a t o i r e s de la C o n v e n t i o n , la C o u r 
e s t ime q u e ce t t e d ispos i t ion ne s ' appl ique pas en m a t i è r e fiscale ni, pour 
l 'essent ie l , en ce qu i conce rne la fonction pub l ique . O r , sur ce d e r n i e r 
poin t , il faut c o n s t a t e r q u e les a g e n t s des services publ ics , de sujets - au 
sens médiéva l du t e r m e - qu ' i ls é t a i e n t d a n s bien des pays, sont devenus 
des sujets de droi t , bénéf ic iant qualitate qua d ' une p ro tec t ion 
ju r id i c t ionne l l e sans cesse acc rue . 

4. M a l g r é ce t t e r e g r e t t a b l e i n t e r p r é t a t i o n « figée » qu i ignore les 
« condi t ions de vie ac tue l le », u n e évolut ion j u r i s p r u d e n t i e l l e est 
c e p e n d a n t pe rcep t ib l e , t a n t en m a t i è r e fiscale q u ' e n m a t i è r e de fonction 
pub l ique . 

5. Si u n e c o n t e s t a t i o n p o r t a n t su r le m o n t a n t des i m p ô t s dus p a r u n 
con t r i buab l e ne po r t e ni sur des dro i t s et obl iga t ions de c a r a c t è r e civil 
- m a l g r é son objet exc lus ivement p a t r i m o n i a l , c r i t è re p o u r t a n t m a i n t e s 
fois app l i qué p a r la C o u r — ni sur u n e accusa t ion en m a t i è r e péna le , 
l 'ar t icle 6 § 1 est toutefois appl icable dès lors q u e la c o n t e s t a t i o n a pour 
objet u n e a m e n d e fiscale ( C o u r eur . D H , a r r ê t B e n d e n o u n c. F r a n c e du 
24 février 1994, série A n" 284, p . 20, § 47) . 

6. En ce qui conce rne la fonction pub l ique , la C o u r a j u g é que : 
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« Les fonctionnaires ne sortent pas du champ d'application de [la Convention]. En ses 
articles 1 et 14, la Convention précise que « toute personne relevant de [la] juridiction » 
des Etats contractants doit jouir « sans distinction aucune », des droits et libertés 
énumérés au Titre I. L'article 11 § 2, in fine, qui permet aux Etats d 'apporter des 
restrictions spéciales à l'exercice des libertés de réunion et d'association des 
« membres des forces armées, de la police ou de l 'administration de l'Etal », confirme 
au demeurant qu'en règle générale les garanties de la Convention s 'étendent aux 
fonctionnaires. » (Cour eur. D H , arrêt Vogt c. Allemagne du 26 septembre 1995, 
série A n" 323, pp. 22-23, § 43) 

L 'a r t ic le 6 fait i n c o n t e s t a b l e m e n t pa r t i e du T i t r e I, et la p r é é m i n e n c e 
du droi t cons t i tue l 'un des p r inc ipes f o n d a m e n t a u x d ' une société 
d é m o c r a t i q u e ( C o u r eur . D H , a r r ê t Brogan et a u t r e s c. R o y a u m e - U n i du 
29 n o v e m b r e 1988, sér ie A n" 145-B, pp . 31-32, § 58) , si b ien q u e le droi t à 
une bonne a d m i n i s t r a t i o n de la j u s t i ce occupe u n e place p a r t i c u l i è r e m e n t 
é m i n e n t e d a n s u n e telle société ( C o u r eur . D H , a r r ê t Kostovski c. Pays-
Bas du 20 n o v e m b r e 1989, série A n" 166, p. 2 1 , § 44) . 

M a l g r é quoi , « les con t e s t a t i ons c o n c e r n a n t le r e c r u t e m e n t , la c a r r i è r e 
et la cessa t ion d 'ac t iv i té des fonc t ionna i res so r t en t , en règle g é n é r a l e , du 
c h a m p d ' app l ica t ion de l 'ar t icle 6 § 1 » (Cour eur . D H , a r r ê t Neigel 
c. F r a n c e du 17 m a r s 1997, Recueil des arrêts et décisions 1997-11, pp . 410-411, 
§ 4 3 ) . 

Il en va toutefois a u t r e m e n t lo r sque la revend ica t ion l i t igieuse a t ra i t à 
un droi t « p u r e m e n t p a t r i m o n i a l » (Cour eur . D H , a r r ê t De S a n t a c. I ta l ie 
du 2 s e p t e m b r e 1997, Recueil 1997-V, p . 1663, § 18) ou « e s sen t i e l l emen t 
p a t r i m o n i a l » ( C o u r eur . D H , a r r ê t N i c o d e m o c. I ta l ie du 2 s e p t e m b r e 
1997, Recueil 1997-V, p. 1703, § 18). 

7. En l 'espèce, le r ecours formé p a r le r e q u é r a n t a u p r è s du t r i buna l 
a d m i n i s t r a t i f de Par i s avai t un double objet : d ' u n e p a r t , l ' annu l a t i on de 
la décision de r a d i a t i o n des effectifs de la coopéra t ion pour excès d e 
pouvoir ( p a r a g r a p h e 25 du r a p p o r t ) et , d ' a u t r e pa r t , l 'octroi de 
d o m m a g e s et i n t é r ê t s ( p a r a g r a p h e 29 du r a p p o r t ) . 

La p r é s e n t e affaire p r é s e n t e , ce r t e s , d ' é t ro i t e s s imi l i tudes avec l 'affaire 
Neigel ( a r r ê t p réc i t é , p. 404, § 16), d a n s laquel le la C o u r a é c a r t é 
l ' appl ica t ion de l 'ar t icle 6 p a r un r a i s o n n e m e n t que j e c o m p r e n d s m a l : 

« Quant à la demande de l'intéressée tendant au paiement du trai tement qu'elle 
aurait perçu si elle avait été réintégrée, la Cour observe que l'allocation d'une 
indemnité de ce type par le juge administratif est directement subordonnée au constat 
préalable de l'illégalité du refus de réintégration. » (arrêt précité, p. 411, § 44) 

A suivre ce r a i s o n n e m e n t à la l e t t r e , l 'ar t icle 6 § 1 ne s ' app l ique ra i t à 
a u c u n e ac t ion i n d e m n i t a i r e d i r igée c o n t r e l 'E ta t , pu i sque l 'a l locat ion de 
d o m m a g e s et i n t é r ê t s est n é c e s s a i r e m e n t s u b o r d o n n é e au cons ta t 
p réa lab le de l ' i l légali té fautive d ' un ac t e j u r i d i q u e ou m a t é r i e l . 

8. L 'affaire Edi t ions Pér iscope m é r i t e , d a n s ce c o n t e x t e , u n e a t t e n t i o n 
tou t e pa r t i cu l i è r e . C e t t e société s 'é ta i t vu refuser le bénéfice 
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d ' a b a t t e m e n t s fiscaux et de tarifs pos t aux p ré fé ren t i e l s . Le refus qu i lui 
avai t é té opposé e n t r a î n a la fin de la publ ica t ion qu 'e l l e éd i t a i t . Elle saisit 
les j u r id i c t ions admin i s t r a t i ve s d ' une d e m a n d e t e n d a n t à faire 
« c o n d a m n e r l 'E ta t à lui verser la s o m m e de d e u x cen t s mil l ions de 
francs à t i t r e de r é p a r a t i o n du pré judice à elle causé p a r les fau tes du 
service public » ( C o u r eur . D H , a r r ê t Edi t ions Pé r i scope c. F r a n c e du 
26 m a r s 1992, série A n° 234-B, p. 59, § 14). C e t t e d e m a n d e fut r e j e tée . 

Devan t les o rganes de la Conven t ion , le g o u v e r n e m e n t f rançais avait 
fait valoir q u ' a u c u n dro i t de c a r a c t è r e civil n ' é t a i t en j e u , la cause 
re levan t d ' un bloc de m a t i è r e s d a n s lesquel les l 'E ta t in te rv ien t en qua l i t é 
de d é t e n t e u r de la pu i s sance pub l ique . 

La C o u r a relevé q u e « l 'ac t ion de la société r e q u é r a n t e avai t un objet 
« p a t r i m o n i a l » et se fondai t sur une a t t e i n t e a l l éguée à des dro i t s eux 
auss i p a t r i m o n i a u x . Le droi t en ques t ion r evê ta i t donc « un c a r a c t è r e 
civil », nonobs t an t l 'or igine du différend et la c o m p é t e n c e des 
jur id ic t ions a d m i n i s t r a t i v e s » (a r rê t p réc i t é , p . 66, § 40) . 

Il faut donc en conc lure q u e l 'act ion en i n d e m n i s a t i o n di r igée con t re 
l 'E ta t p o r t e sur un dro i t civil, m ê m e si la faute a é té c o m m i s e dans 
l 'exercice de c o m p é t e n c e s t r a d i t i o n n e l l e m e n t exclues du c h a m p 
d ' app l ica t ion de l 'ar t ic le 6. 

9. Le pr inc ipe ainsi d é g a g é ne pouvai t t rouver à s ' app l iquer dans 
l 'affaire Mai l l a rd ( C o u r eur . D H , a r r ê t Mai l l a rd c. F r a n c e d u 9 j u i n 1998, 
Recueil 1998-III), celui-ci n ' ayan t formé a u c u n e d e m a n d e i n d e m n i t a i r e . En 
r evanche , l ' a r rê t C a z e n a v e de la Roche , p rononcé le m ê m e j o u r , en est la 
pa r fa i t e i l lus t ra t ion . La r e q u é r a n t e avai t , d ' u n e p a r t , poursuivi l ' annu­
la t ion de la décision la r a y a n t des cont rô les du pe r sonne l en coopéra t ion à 
l ' exp i ra t ion de son c o n t r a t , et la r econna i s sance du droi t à son i n t ég ra t i on et 
sa t i t u l a r i s a t ion d a n s la fonction p u b l i q u e , et , d ' a u t r e p a r t , d e m a n d é la 
r é p a r a t i o n du pré judice subi du fait de sa non- t i t u l a r i s a t ion . La C o u r 
n 'avai t à se p r o n o n c e r q u ' à p ropos de la d e u x i è m e p r o c é d u r e . Elle a conclu 
que « la ques t ion de l 'a l locat ion de d o m m a g e s et i n t é r ê t s à M m c C a z e n a v e de 
la Roche , et du m o n t a n t de ceux-ci , se r a p p o r t a i t à u n droi t p u r e m e n t 
p a t r i m o n i a l . L 'ac t ion de l ' in té ressée avai t t r a i t à u n e c o n t e s t a t i o n sur un 
droi t de « c a r a c t è r e civil » ( C o u r eur . D H , a r r ê t C a z e n a v e de la Roche 
c . F r a n c e du 9 j u i n 1998, Recueil 1998-III, p . 1327, § 4 4 ) . 

L ' a r r ê t Le Calvez c. F r a n c e du 29 ju i l l e t 1998, Recueil 1998-V, se s i tue 
d a n s la m ê m e l igne, d e m ê m e que l ' a r rê t Benkes s ioue r c. F r a n c e du 
24 août 1998, Recueil 1998-V. 

D a n s l 'affaire Couez , la C o u r a é g a l e m e n t déc la ré l 'ar t ic le 6 appl icable 
(Cour eur . D H , a r r ê t C o u e z c. F r a n c e du 24 août 1998, Recueil 1998-V) 
alors q u ' a u c u n e d e m a n d e de d o m m a g e s et i n t é r ê t s n 'ava i t é té formée . 
Elle a toutefois cons idéré q u e l ' issue du différend, favorable ou 
défavorable pour le r e q u é r a n t , devai t avoir une incidence d é t e r m i n a n t e 
sur les d ro i t s p a t r i m o n i a u x de celui-ci. 



290 AFFAIRE PELLEGRIN c. FRANCE - OPINION CONCORDANTE 

10. Pa r r a p p o r t a u x affaires C a z e n a v e de la Roche , Le Calvez et 
Benkess ioue r , la p r é s e n t e affaire ne révèle q u ' u n e seule différence : le 
r e q u é r a n t n ' a pas in t rodu i t deux recours d i s t inc t s , ma i s un seul , 
p o s t u l a n t et l ' annu l a t i on de l 'acte a d m i n i s t r a t i f illégal - selon lui - et 
l ' i ndemni sa t i on du pré judice subi en ra ison de la fau te a l l éguée . 

C e t t e di f férence, é g a l e m e n t p r é s e n t e d a n s l 'affaire Neige l , est toutefois 
d é p o u r v u e de p e r t i n e n c e q u a n t à l 'appl icabi l i té de l 'ar t icle 6. De n a t u r e 
p u r e m e n t p rocédu ra l e , elle ne p e u t condu i r e à des d i s t inc t ions d a n s 
l ' i n t e r p r é t a t i o n d ' une not ion a u t o n o m e c o m m e l 'est celle de « d ro i t s et 
ob l iga t ions de c a r a c t è r e civil ». R a i s o n n e r a u t r e m e n t r ev iendra i t à la 
faire va r i e r selon les E t a t s en cause , ce q u e la C o u r s 'est toujours refusée 
à faire. A t i t r e d ' e x e m p l e , en Be lg ique , seul le Conse i l d 'E t a t peu t a n n u l e r 
un ac te a d m i n i s t r a t i f pour excès de pouvoir . U n e fois l ' annu la t ion 
p rononcée - ou s i m u l t a n é m e n t à l ' i n t roduc t ion du recours en a n n u l a t i o n 
- le r e q u é r a n t peu t d e m a n d e r aux ju r id i c t ions civiles de l ' i ndemnise r pour 
le pré judice subi. La d e u x i è m e p r o c é d u r e po r t e i n c o n t e s t a b l e m e n t su r des 
dro i t s de c a r a c t è r e civil. Il ne se concevra i t pas q u ' u n e loi a t t r i b u a n t au 
Conse i l d 'E t a t de Belgique la c o m p é t e n c e d ' a l louer des d o m m a g e s et 
i n t é r ê t s c h a n g e la n a t u r e d ' une d e m a n d e exc lus ivement p a t r i m o n i a l e . J e 
ne peux q u e conclure de ce qu i p r é c è d e q u e le r a i s o n n e m e n t suivi pa r la 
C o u r d a n s l 'affaire Neigel n 'es t - h e u r e u s e m e n t - p lus d ' ac tua l i t é . 

11. M ê m e si l'on accep te la j u r i s p r u d e n c e t r ad i t ionne l l e selon laquel le 
les « con t e s t a t i ons c o n c e r n a n t le r e c r u t e m e n t , la c a r r i è r e et la cessa t ion 
d 'ac t iv i té des fonc t ionna i res s o r t e n t , en règle g é n é r a l e , du c h a m p 
d ' app l i ca t ion de l 'ar t icle 6 § 1 », il faut conc lure à l 'appl icabi l i té de ce t t e 
d ispos i t ion d a n s le p r é s e n t cas. Il ressor t des d e r n i e r s a r r ê t s de la C o u r 
qu ' i l i m p o r t e peu q u e la d é t e r m i n a t i o n de la s i tua t ion a d m i n i s t r a t i v e de 
l ' in té ressé soit le fruit d ' u n e p ré roga t ive de l ' admin i s t r a t i on ou d 'un 
pouvoir d i s c ré t i onna i r e de celle-ci. Ce qui i m p o r t e , c 'est la conséquence 
d ' o rd re pécun ia i r e qui en découle de jure. L ' a r r ê t Couez préc i té le p rouve 
à suffisance. 

L ' invocat ion r i tuel le de la j u r i s p r u d e n c e a n c i e n n e ne peu t t r o m p e r : le 
c r i t è re de la p a t r i m o n i a l i t é du droi t en cause est devenu décisif, pour les 
fonc t ionnai res c o m m e p o u r t ou t e a u t r e p e r s o n n e . 

12. C e l a é t a n t , j e ne suis pas p e r s u a d é que le str ict c r i t è r e de la 
p a t r i m o n i a l i t é - l 'objet de la d e m a n d e - soit le p lus sa t i s fa isant . J e 
p a r t a g e l 'opinion selon laquel le : 

« Rattacher le contentieux de la fonction publique au droit à un procès équitable pal­
le biais du droit d'exercer une profession permettrai t partiellement de se départir d'un 
critère à l'effet par trop aléatoire. »' 

1. Dimitri Yernault, « Procession d'Echternach à Strasbourg ? Le droit des fonctionnaires à 
un procès équitable et l'exercice de la puissance publique »,Rev. trim. D.H., n" 34, pp. 307 et 
suiv. 
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O P I N I O N D I S S I D E N T E D E M . D A N E L I U S , 

À L A Q U E L L E D É C L A R E N T S E R A L L I E R M . P E L L O N P À A , 

M . G A U K U R J Ô R U N D S S O N , M . S O Y E R , M . L O U C A I D E S , 

M . S V Â B Y , M . P E R E N I C , M . L O R E N Z E N , M . V I L A A M I G Ô , 

M ' M H I O N E T M . N I C O L I N I 

A m o n sens , l 'ar t ic le 6 § 1 de la C o n v e n t i o n n 'es t pas appl icab le à la 

p r o c é d u r e l i t ig ieuse . 
Il ressor t de la j u r i s p r u d e n c e de la C o u r que les con t e s t a t i ons 

c o n c e r n a n t le r e c r u t e m e n t , la c a r r i è r e et la cessa t ion d 'ac t iv i té des 
fonc t ionna i res publ ics s o r t e n t , en règle g é n é r a l e , d u c h a m p d ' app l ica t ion 
de l 'ar t icle 6 § 1 (voir, p a r e x e m p l e , C o u r eur . D H , a r r ê t Neigel c. F r a n c e 
du 17 m a r s 1997, Recueil des arrêts et décisions 1997-11) et q u e ce pr inc ipe 
s ' app l ique é g a l e m e n t lo r sque le r a p p o r t de t ravai l se fonde sur u n 
c o n t r a t (Cour eur . D H , a r r ê t Fusco c. I ta l ie du 2 s e p t e m b r e 1997, Recueil 
1997-V). Il n ' en est a u t r e m e n t que lorsque la c o n t e s t a t i o n a u n objet 
p u r e m e n t ou e s sen t i e l l emen t p a t r i m o n i a l (voir, p a r e x e m p l e , C o u r eur . 
D H , a r r ê t s F rancesco L o m b a r d o c. I ta l ie du 26 n o v e m b r e 1992, série A 
n° 249-B, et N i c o d e m o c. I ta l ie du 2 s e p t e m b r e 1997,Recueil 1997-V). 

En l ' occur rence , le r e q u é r a n t a in t rodui t un recours con t r e la décision 
du m i n i s t r e de la C o o p é r a t i o n lui s ignif iant sa r ad i a t i on des effectifs de la 
coopéra t ion . Il s ' ensui t q u e le r e q u é r a n t a a t t a q u é une décis ion qu i visait à 
m e t t r e fin à son r a p p o r t de t ravai l c o n t r a c t u e l avec l 'E ta t et que la 
c o n t e s t a t i o n conce rna i t la cessa t ion d 'ac t iv i té d u r e q u é r a n t au sens de la 
j u r i s p r u d e n c e de la C o u r . 

Il est vra i q u e le r e q u é r a n t a a jouté à sa d e m a n d e d ' a n n u l a t i o n de la 
décis ion du m i n i s t r e u n e a u t r e d e m a n d e t e n d a n t a u p a i e m e n t d ' u n e 
i n d e m n i t é , t e n a n t c o m p t e n o t a m m e n t de la r é m u n é r a t i o n qui lui a u r a i t 
é té d u e s'il é ta i t r e s t é en pos te . J e cons t a t e c e p e n d a n t q u e l 'a l locat ion 
d ' u n e tel le i n d e m n i t é é t a i t s u b o r d o n n é e au cons t a t p r éa l ab l e d e 
l ' i l légalité de l 'acte a t t a q u é et ne cons t i t ua i t pas en l 'espèce l'objet 
pr inc ipa l du l i t ige. 

Il s ' ensui t q u e le litige conce rna i t e s s e n t i e l l e m e n t la cessa t ion d u 
r appor t de t ravai l du r e q u é r a n t d a n s la fonct ion pub l ique et q u e 
l 'ar t icle 6 § 1 ne t rouve donc pas à s ' app l iquer . 
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O P I N I O N D I S S I D E N T E D E M . C A B R A L B A R R E T O , 

À L A Q U E L L E D É C L A R E S E R A L L I E R M . M A R X E R 

A m o n sens , l 'ar t ic le 6 n ' es t pas appl icable à la p r o c é d u r e l i t igieuse qui 
conce rne un agen t con t r ac tue l de la fonction pub l ique . 

J e me ral l ie en g r a n d e pa r t i e à l 'opinion d i s s iden te de m o n é m i n e n t 
col lègue, M. Dane l iu s . 

J e t iens à y a jou te r u n e ré fé rence à l 'affaire Fusco ( C o u r eur . D H , a r r ê t 
Fusco c. I ta l ie du 2 s e p t e m b r e 1997, Recueil des arrêts et décisions 1997-V, 
p . 1732, § 20), d a n s laquel le la C o u r a s t a t u é c o m m e suit : 

« La Cour constale que le droit de nombreux Etals membres du Conseil de l'Europe 
distingue fondamentalement les fonctionnaires des salariés de droit privé. Cela l'a 
conduite à juger que « les contestations concernant le recrutement, la carrière et la 
cessation d'activité des fonctionnaires sortent, en règle générale, du champ 
d'application de l'article 6 § 1 » (voir les arrêts Massa c. Italie du 24 août 1993, série A 
n" 265-B, p. 20, § 26, et Neigel c. France du 17 mars 1997,Recueil 1997-11, pp. 410-411, § 43). 

Dans l'affaire Massa (arrêt précité), le requérant , à la suite du décès de son épouse 
qui avait exercé la profession de directrice d'école, réclamait le bénéfice d'une pension 
de réversion. Dans l'affaire Francesco Lombardo c. Italie (arrêt du 26 novembre 1992, 
série A n" 249-B), il s'agissait d'un gendarme (carabiniere) réformé pour invalidité qui 
soutenait que celle-ci résultait de maladies « dues au service » et qui demandait en 
conséquence le versement d'une « pension privilégiée ordinaire ». Les doléances des 
intéressés n'avaient trait ni au « recrutement » ni à la « carrière » et ne concernaient 
qu' indirectement la « cessation d'activité » d'un fonctionnaire puisqu'elles consistaient 
en la revendication d'un droit purement patrimonial légalement né après celle-ci. Dans 
ces circonstances, et eu égard au fait qu'en s'acquittant de l'obligation de payer les 
pensions litigieuses l'Etat italien n'usait pas de « prérogatives discrétionnaires » et 
pouvait se comparer à un employeur partie à un contrat de travail régi par le droit 
privé, la Cour a conclu que les prétentions des intéressés revêtaient un caractère civil 
au sens de l'article 6 § 1 (arrêt Neigel précité, pp. 410-411, § 43). » 

J e relève q u ' e n l 'occur rence le r e q u é r a n t d e m a n d a i t en p r e m i e r lieu 
l ' annu la t ion de la décision lui s ignif iant sa r ad i a t i on des c a d r e s du 
m i n i s t è r e public qu i l 'avai t e n g a g é . A m o n avis, c e t t e c o n t e s t a t i o n ava i t 
m a n i f e s t e m e n t t r a i t à la « cessa t ion d 'ac t iv i té » du r e q u é r a n t au sein de 
la fonction pub l ique et ne po r t a i t donc pas sur un droi t « de c a r a c t è r e 
civil » au sens de l 'ar t icle 6 § 1 de la Conven t i on (voir n o t a m m e n t l ' a r rê t 
Fusco p réc i t é , p . 1732, § 21). 

Le r e q u é r a n t d e m a n d a i t , en second lieu, le p a i e m e n t d ' i n d e m n i t é s 
t e n a n t c o m p t e n o t a m m e n t de la r é m u n é r a t i o n qu' i l a u r a i t p e r ç u e s'il 
é ta i t r e s t é en pos te . L 'a l locat ion d ' une tel le i n d e m n i t é pa r le j u g e 
a d m i n i s t r a t i f é t a n t toutefois d i r e c t e m e n t s u b o r d o n n é e au cons ta t 
p réa lab le de l ' i l légalité de l 'acte a t t a q u é , l 'on ne sau ra i t en d é d u i r e 
l 'appl icabi l i té de l 'ar t icle 6 (voir, mutatis mutandis, l ' a r rê t Neige l p réc i t é , 
p . 4 1 1 , § 4 4 ) . 

P o u r ces ra i sons , j ' a i voté con t re la violat ion de l 'ar t icle 6 § 1 de la 
Conven t i on d a n s ce t t e affaire. 
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S U M M A R Y ' 

Victim - voluntary dissolution of political party in anticipation of dissolu­
tion by the Constitutional Court 

Dissolution of political party by the Constitutional Court 

Article 11 

Freedom of association - Dissolution of political party by the Constitutional Court -
Interference - National security - Necessary in a democratic society - Strict interpretation of 
exceptions with regard to political parties Limited margin of appreciation — Incitement to 
violence - Political manifesto respecting democratic principles 
Article 34 

Victim - Voluntary dissolution of political party in anticipation of dissolution by the 
Constitutional Court - Threat of adverse consequences 

* 
* * 

The applicant political party was founded in 1992. Principal State Counsel at the 
Court of Cassation applied to the Constitutional Court to have the party dissolved 
on the ground that the aims set out in its programme sought to undermine the 
territorial integrity and secular nature of the State and the unity of the nation. 
While the proceedings were pending, a meeting of the founding members of the 
party resolved to dissolve it. The Constitutional Court nevertheless ordered the 
dissolution of the party, considering that the voluntary dissolution did not 
prevent it from ruling on the merits. The court found in particular that the 
programme was based on the assumption that there was a separate Kurdish 
people in Turkey and that it supported their right to wage a "war of 
independence". 

Held 
(1) Government's preliminary objection (victim): Since the Government had not 
raised before the Commission the preliminary objection that in view of the 
voluntary dissolution the applicant party could not be regarded as a victim, they 
should be estopped. However, the Commission had examined the issue of its own 
motion and estoppel would deprive the Government of an opportunity to make 
representations on a point that had been considered by the Commission and had 
been the subject of argument before the Court. That appeared inconsistent with 
the principles of adversarial proceedings and equality of arms and the Government 
had therefore to be permitted to raise the objection even though it had been made 
out of time. As to the merits of the objection, the leaders of the party had resolved 

1. This summary by the Registry does not bind the Court. 
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to dissolve it in the hope of avoiding certain effects of a dissolution by the 
Constitutional Court and their decision was thus not made freely. Moreover, the 
domestic law provided that a voluntarily dissolved party remained in existence for 
the purposes of dissolution by the Constitutional Court. The preliminary objection 
had therefore to be dismissed. 
(2) Article 11: There had been an interference with the right to freedom of 
association. The interference was prescribed by law and pursued the legitimate 
aim of protecting territorial integrity and thus the preservation of national 
security. As to the necessity of the interference, an essential factor was that there 
was nothing in the party's programme that could be considered a call for the use of 
violence or a rejection of democratic principles. On the contrary, the need to abide 
by democratic rules was stressed in the programme. The reference in the 
programme lo the right to self-determination of "national and religious 
minorities" did not, in the context, encourage people to seek separation from 
Turkey, and the fact that such a political project was considered incompatible 
with the principles and structures of the Turkish State did not mean that it 
infringed democratic rules: it was of the essence of democracy to allow diverse 
political projects to be proposed and debated, even when they called into question 
the existing organisation of the State, provided they did not harm democracy itself. 
In the absence of any concrete acts suggesting otherwise, there was no reason to 
doubt the genuineness of the programme. Where political parties were concerned, 
the exceptions set out in Article 11 were to be construed strictly and the State had 
only a limited margin of appreciation. The interference in the instant case was 
radical, and such drastic measures could be taken only in the most serious cases. 
The difficulties associated with the fight against terrorism were to be taken into 
account, but the Government had failed to explain how the applicant party could 
be responsible for the problems caused by terrorism or how its programme could 
have exacerbated those problems. The dissolution was therefore disproportionate. 
Conclusion: violation (unanimously). 

Article 41: Since the applicant party had not furnished any evidence in support of 
its claim in respect of pecuniary damage, the Court was unable to accept it. The 
Court made an award, to be paid to the party's representative for the purposes of 
the proceedings before it, as compensation for the non-pecuniary damage 
sustained by the founders and members of the party. It also made an award in 
respect of costs. 
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In t h e c a s e o f F r e e d o m a n d D e m o c r a c y Party (ÔZDEP) v. T u r k e y , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing , in acco rdance with 

Art ic le 27 of t he C o n v e n t i o n for t he P ro tec t ion of H u m a n Righ t s and 
F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , as a m e n d e d by Pro to­
col No. 1L , and the re levan t provisions of t he Rules of C o u r t , as a G r a n d 
C h a m b e r composed of the following j u d g e s : 

M r L. WlLDHABER, President, 
M r A. PASTOR RIDRUEJO, 
M r G. BONELLO, 
M r L. CAFLISCH, 
M r J . MAK\RCZYK, 
M r P. KORIS, 
M r J . -P . COSTA, 
M r s F. TULKENS, 
M r K. JUNGWIERT, 
M r M. FISCHBACH, 
M r V. BUTKEVYCH, 
M r J . CASADEVALL, 
Mrs W. THOMASSEN, 
M r s H .S . GRÈVE, 
Mr A . B . BAKA, 
M r s S. BOTOUCHAROVA, 
M r F. GoLCûKiû, ad hoc judge, 

a n d also of M r P.J. MAHONEY a n d M r s M. DE BOER-BUQUICCHIO, Deputy 
Registrars, 

H a v i n g d e l i b e r a t e d in p r iva te on 22 Apr i l a n d on 24 N o v e m b e r 1999, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to the C o u r t , as e s t ab l i shed u n d e r former 
Ar t ic le 19 of t he C o n v e n t i o n 3 , by t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) on 24 S e p t e m b e r 1998, wi th in t he t h r e e -
m o n t h per iod laid down by fo rmer Art ic les 32 § 1 a n d 47 of t he 
Conven t ion . It o r ig ina t ed in a n appl ica t ion (no. 23885/94) aga ins t the 
Republ ic of T u r k e y lodged wi th t he C o m m i s s i o n u n d e r fo rmer Art ic le 25 
by a T u r k i s h poli t ical pa r ty , t he F r e e d o m a n d D e m o c r a c y P a r t y ( O Z D E P ) , 
ac t ing t h r o u g h its C h a i r m a n , M r Mevlii t Ilik, on 21 M a r c h 1994. 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on 1 November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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T h e C o m m i s s i o n ' s r e q u e s t r e fe r red to fo rmer Art ic les 44 a n d 48 and to 
t he d e c l a r a t i o n w h e r e b y T u r k e y recognised t he compulsory ju r i sd ic t ion of 
t he C o u r t ( fo rmer Art ic le 46) . T h e object of t h e r e q u e s t was to o b t a i n a 
decis ion as to w h e t h e r t h e facts of t he case disclosed a b r e a c h by the 
r e sponden t S t a t e of its obl iga t ions u n d e r Art ic le 11 of the Conven t i on . 

2. In r e sponse to the enqu i ry m a d e in acco rdance wi th Rule 33 § 3 (d) 
of fo rmer Rules of C o u r t A 1 , the appl ican t p a r t y s t a t e d t h a t it wished to 
t ake p a r t in the p roceed ings a n d d e s i g n a t e d t he lawyer who would 
r e p r e s e n t it ( fo rmer Ru le 30). T h e lawyer was given leave by t h e 
P re s iden t of the C o u r t at the t i m e , M r R. B e r n h a r d t , to use the T u r k i s h 
l a n g u a g e in the w r i t t e n p r o c e d u r e ( former Rule 27 § 3). 

3. As P r e s i d e n t of the C h a m b e r which had or iginal ly been cons t i t u t ed 
( former Art ic le 43 of the Conven t i on and fo rmer Rule 21) in o r d e r to dea l , 
in p a r t i c u l a r , wi th p r o c e d u r a l m a t t e r s t h a t migh t a r i se before t he en t ry 
into force of Protocol No. 11, M r B e r n h a r d t , ac t ing t h r o u g h the 
Reg i s t r a r , consul ted the Agen t of the T u r k i s h G o v e r n m e n t (" the 
G o v e r n m e n t " ) , the app l ican t pa r ty ' s lawyer a n d the D e l e g a t e of t he 
C o m m i s s i o n , o n t h e o r g a n i s a t i o n of t he w r i t t e n p r o c e d u r e . P u r s u a n t t o 
t he o r d e r m a d e in consequence on 15 O c t o b e r 1998, the R e g i s t r a r 
received the app l i can t pa r ty ' s m e m o r i a l on 6 J a n u a r y 1999 and the 
G o v e r n m e n t ' s m e m o r i a l on 8 F e b r u a r y 1999. 

4. Af te r t h e e n t r y in to force of Protocol No. 11 on 1 N o v e m b e r 1998 a n d 
in accordance wi th the provisions of Art ic le 5 § 5 thereof, the case was 
re fe r red to the G r a n d C h a m b e r of t he C o u r t . T h e G r a n d C h a m b e r 
inc luded ex officio M r R. T ü r m e n , the j u d g e e lec ted in respec t of T u r k e y 
(Article 27 § 2 of the Conven t i on a n d Ru le 24 § 4 of the Rules of C o u r t ) , 
M r L. W i l d h a b e r , the P re s iden t of t he C o u r t , M r s E. P a l m , Vice-Pres iden t 
of the C o u r t , a n d M r J . -P . C o s t a a n d M r M. F ischbach , Vice -Pres iden t s of 
Sect ions (Article 27 § 3 of t he Conven t i on a n d Rule 24 §§ 3 a n d 5 (a ) ) . T h e 
o t h e r m e m b e r s a p p o i n t e d to c o m p l e t e t he G r a n d C h a m b e r were 
M r A. Pas to r Ridrue jo , M r G. Bonel lo , M r J . Makarczyk , M r P. Kitris , 
Mrs F. T u l k e n s , Mrs V. S t r äzn ickä , M r V. Butkevych , M r J . Casadeva l l , 
Mrs H .S . G r e v e , M r A.B. Baka , M r R. M a r u s t e a n d M r s S. Bo toucha rova 
(Rule 24 § 3 and Rule 100 § 4 ) . S u b s e q u e n t l y M r s P a l m , M r s S t r äzn ickä 
and M r M a r u s t e , who were unab le to t ake pa r t in the fu r the r cons ider ­
a t ion of t he case , we re rep laced by M r L. Cafl isch, M r K. J u n g w i e r t a n d 
M r s W. T h o m a s s e n , s u b s t i t u t e j u d g e s (Rule 24 § 5 (b) ) . 

5. O n 12 J a n u a r y 1999 M r W i l d h a b e r e x e m p t e d M r T ü r m e n from 
s i t t ing af ter his w i t h d r a w a l from the case in the l ight of t he decision of 

1. Note by the Registry. Rules of Court A applied to all cases referred to the Court before the 
entry into force of Protocol No. 9 (1 October 1994) and from then until 31 October 1998 only 
to cases concerning States not bound by that Protocol. 
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the G r a n d C h a m b e r t a k e n in accordance wi th Rule 28 § 4 in t he case of 
O g u r v. T u r k e y (appl ica t ion no. 21594/93) . 

O n 2 F e b r u a r y 1999 the G o v e r n m e n t notified the Regis t ry t h a t 
M r F. Gôlcûklù had been appo in t ed ad hoc judge (Article 27 § 2 of the 
C o n v e n t i o n a n d Ru le 29 § 1). 

6. At t he C o u r t ' s inv i ta t ion (Rule 99) , t he C o m m i s s i o n d e l e g a t e d one 
of its m e m b e r s , M r J . -G. G e u s , to t ake p a r t in t he p roceed ings before the 
G r a n d C h a m b e r . 

7. In acco rdance wi th the decis ion of the P re s iden t , who h a d also given 
the app l ican t pa r ty ' s counsel leave to add res s t he C o u r t in T u r k i s h 
(Rule 34 § 3) , a h e a r i n g took place in public in the H u m a n Righ t s 
Bui ld ing, S t r a s b o u r g , on 22 Apri l 1999. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r D. TEZCAN, 
M r M. OZMEN, 
M r s D. AKCAY, 
M r F. POLAT, 
Mrs I. BATMAZ KEREMOGLU, 
M r s G. ACAR, 
M r s M. KARALI, 

Agent, 

Co-Agents, 

Advisers; 

(b) for the applicant party 
M r H. KAPLAN, of t he I s t anbu l Bar , Counsel; 

(c) for the Commission 
M r J . -C. GEUS, Delegate. 

T h e C o u r t h e a r d add res ses by M r G e u s , M r K a p l a n and M r T e z c a n . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. F o r m a t i o n o f Ô Z D E P 

8. T h e F r e e d o m and D e m o c r a c y P a r t y ( Ô Z D E P ) was founded on 
19 O c t o b e r 1992. I ts cons t i t u t i on was lodged wi th t he Min i s t ry of the 
In t e r io r t he s a m e day. I ts p r o g r a m m e inc luded the following passages . 

"... Following the war of 'Liberation' waged jointly by Kurds, Turks and other national 
minorities, the Sultanate was abolished in Turkey and the Republic proclaimed. 
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The sole aim of the Republic has been to establish national sovereignty. Efforts to 
unite Turkey with Europe have come to nothing. Turkey has not succeeded in lifting 
itself out of mediocrity. 

From the earliest days of the Republic, certain parties have had a monopoly on power 
along with the collaboration of civil and military bureaucrats. 

In order to preserve that monopoly, the policy of those in power has been to refuse to 
recognise the existence of the Kurdish people and to ignore its most legitimate rights. 

The dominant Turk i sh ' philosophy has been maintained up to the present day, 
overriding the most natural rights and claims of the Kurdish people, by means of 
militaristic and chauvinistic propaganda and a policy of exile and destruction. State 
policy, based on a capitalist system designed to oppress minorities - particularly-
Kurdish minorities, but even Turkish ones - has been pursued in the name of 
modernisation and westernisation. 

Owing to this policy, which colours the political, economic and social aspects of 
Turkey's territorial integrity, there is no possibility of this monopoly of State power 
being brought to an end. That power runs counter to the interests of the vast majority 
of the population. 

It uses force to impose the present situation on the people in order to preserve its 
economic interests. Thus, it blocks the way to any democratic process aimed at 
protecting the interests of Turkish and Kurdish workers. 

The Freedom and Democracy Party proposes to create a system ruled by peace and 
fraternity in which our peoples will be entitled to self-determination. 

The Freedom and Democracy Party uses political, democratic and ideological means 
to combat all fascist, fundamentalist, chauvinistic and racist movements or 
organisations hindering solidarity, unity and brotherhood between peoples. 

Both in domestic and foreign policy, the aim of the Freedom and Democracy Party is 
to protect the interests of our peoples and those of all workers. OZDEP is the guarantor 
of the cultural, occupational, economic and political values of the various national or 
religious minorities and of every socio-professional category. It seeks recognition of the 
right to form a political party. 

Our Party will guarantee the religious and national minorities the right to worship as 
they please, to practise their religion freely, to freedom of thought and to respect for 
their customs, cultures and languages. Every individual will be entitled to use the 
media, especially radio and television. 

OZDEP has proposals on how to determine and define the prerequisites for 
establishing a social order encompassing the Turkish and Kurdish peoples. 

OZDEP regards our peoples as the sole owners of the country's wealth, natural wealth 
and mineral resources. 

OZDEP supports the just and legitimate struggle of the peoples for independence and 
freedom. It stands by them in this struggle. 

Our Party proposes the creation of a democratic assembly of representatives of the 
people elected by universal suffrage. This assembly will represent the interests of the 
Turkish people, the Kurdish people and any other minority. 

This popular and democratic assembly will have the same powers as the current 
legislature and will be the guarantor of our peoples' national sovereignty. 
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The media will be the moving force for the consolidation of fraternity and friendship 
between peoples. They will encourage a better approach to different cultures and 
languages and will guarantee the national identity of each sector of the population. 
They will be responsible for ensuring that the political, economic, social and cultural 
rights of the peoples are recognised. 

There will be no government interference in religious affairs, which will be placed in 
the hands of the relevant institutions. 

In order to preserve the right to self-determination of oppressed peoples, our Party 
will outlaw any form of cultural, military, political or economic aggression. 

The Freedom and Democracy Party is campaigning for the voluntary unification of 
the Kurdish and Turkish peoples, who participated in the foundation of the country. 

The Freedom and Democracy Party considers that there can be democracy only if the 
Kurdish problem is solved. This problem concerns every Turk and Kurd who supports 
freedom and democracy. 

The Freedom and Democracy Party favours a peaceful and democratic solution to the 
Kurdish problem, subject to the strict application of international instruments such as 
the Helsinki Final Act, the European Convention on Human Rights and the Universal 
Declaration of Human Rights. 

The Freedom and Democracy Party will fully respect the Kurdish people's right to 
self-determination so that a democratic solution based on the self-determination and 
equality of peoples can be found. 

Currently, our legislation and the manner in which the legal system operates are 
inherently undemocratic, contrary to fundamental human rights and freedoms and 
based on class interests. They deny the Kurdish people an identity and forbid any form 
of workers' organisation or association. They are racist and retrograde. 

An order will be established permitt ing the Turkish and Kurdish peoples and the 
minorities to develop and enjoy their particular cultures freely. Each people will be 
entitled to education in its mother tongue, that being an essential prerequisite for the 
development of a people and a nation. 

Everyone will have the right to basic education in his mother tongue. The education 
system from primary school to university will be based on education in one's mother 
tongue. A person's mother tongue shall be given precedence in court proceedings ..." 

B. T h e a p p l i c a t i o n to h a v e O Z D E P d i s s o l v e d 

9. O n 29 J a n u a r y 1993, Pr inc ipa l S t a t e C o u n s e l at the C o u r t of 

C a s s a t i o n ("Pr incipal S t a t e Counse l " ) appl ied to the T u r k i s h 

C o n s t i t u t i o n a l C o u r t to have O Z D E P dissolved on the g r o u n d s tha t it 

had infr inged the pr inc ip les of t he C o n s t i t u t i o n a n d the Law on the 

r egu l a t i on of poli t ical p a r t i e s . H e cons ide red t h a t t he c o n t e n t a n d a ims 

set ou t in the p a r t y ' s p r o g r a m m e sought to u n d e r m i n e t he t e r r i to r ia l 

i n t eg r i ty and secu la r n a t u r e of t he S t a t e and the un i ty of t he na t ion . 

10. O n 25 F e b r u a r y 1993 the P r e s i d e n t of t he C o n s t i t u t i o n a l C o u r t 

sent Pr inc ipa l S t a t e Counse l ' s appl ica t ion to t he C h a i r m a n of O Z D E P 

invi t ing h im to lodge his p r e l i m i n a r y obse rva t ions in defence . 
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11. O n 29 M a r c h 1993 O Z D E P ' s lawyers filed p r e l i m i n a r y w r i t t e n 
obse rva t ions and r e q u e s t e d a hea r ing . T h e y a r g u e d , inter alia, t h a t t he 
Law on the r egu l a t i on of pol i t ical pa r t i e s con ta ined provis ions t h a t were 
c o n t r a r y to the f u n d a m e n t a l r igh t s g u a r a n t e e d by the C o n s t i t u t i o n . T h e y 
also m a i n t a i n e d t h a t dissolving the p a r t y would infringe the provisions of 
i n t e r n a t i o n a l i n s t r u m e n t s such as the E u r o p e a n C o n v e n t i o n on H u m a n 
R igh t s , t he I n t e r n a t i o n a l C o v e n a n t on Civil a n d Poli t ical R igh t s , the 
Hels ink i Final Act and the C h a r t e r of Pa r i s for a New E u r o p e . T h e y 
s u b m i t t e d tha t it was u n a c c e p t a b l e to force a poli t ical pa r ty , on pa in of 
be ing dissolved, to p r o m o t e a n ideology which conformed to the T u r k i s h 
C o n s t i t u t i o n . 

C. D i s s o l u t i o n o f O Z D E P 

12. O n 30 April 1993, while the C o n s t i t u t i o n a l C o u r t p roceed ings were 
still pend ing , a m e e t i n g of t he founding m e m b e r s of O Z D E P resolved to 
dissolve t he par ty . 

13. O n 11 May 1993 Pr inc ipa l S t a t e Counse l lodged his submiss ions on 
t h e m e r i t s of t he case wi th t he C o n s t i t u t i o n a l C o u r t . Since O Z D E P had 
gone in to vo lun t a ry d isso lu t ion , it did not file any submiss ions on the 
m e r i t s . 

14. O n 14July 1993 the C o n s t i t u t i o n a l C o u r t m a d e an o r d e r dissolving 
O Z D E P , no tab ly on the g r o u n d t h a t its p r o g r a m m e was ap t to u n d e r m i n e 
t he t e r r i t o r i a l in t eg r i ty of t he S t a t e a n d the un i ty of the na t ion and 
viola ted bo th t he C o n s t i t u t i o n a n d sec t ions 78(a) and 81(a) a n d (b) of 
t h e Law on the r egu l a t i on of poli t ical pa r t i e s . T h e j u d g m e n t was served 
on Pr inc ipa l S t a t e Counse l , t he S p e a k e r of t he N a t i o n a l Assembly and 
the P r i m e Min i s t e r ' s Office. T h e C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t was 
pub l i shed in the Official G a z e t t e on 14 F e b r u a r y 1994. 

T h e C o n s t i t u t i o n a l C o u r t held, firstly, t h a t , p u r s u a n t to sec t ion 108 of 
t he Law on the r egu la t ion of polit ical pa r t i e s , O Z D E P ' s reso lu t ion to go 
into vo lun ta ry d isso lu t ion did not p reven t t h a t cour t from ru l ing on the 
mer i t s of t he case as it had b e e n m a d e af ter the c o m m e n c e m e n t of t h e 
p roceed ings before it. 

As to the m e r i t s , t he C o n s t i t u t i o n a l C o u r t b e g a n by r e i t e r a t i n g the 
cons t i tu t iona l pr inc ip les t h a t all pe r sons living on T u r k i s h t e r r i to ry , 
w h a t e v e r the i r e thn i c or igin , fo rmed a whole u n i t e d by the i r c o m m o n 
cu l tu r e . T h e s u m of t he pe r sons who m a d e u p t h e Repub l i c of T u r k e y 
was cal led t he " T u r k i s h na t ion" . T h e different e thn i c g roups m a k i n g up 
t h e " T u r k i s h n a t i o n " were not divided in to a major i ty a n d minor i t i e s . T h e 
cour t r e i t e r a t e d t h a t , u n d e r t he C o n s t i t u t i o n , no poli t ical or legal 
d i s t inc t ion based on e thn ic or racial or igin could be m a d e be tween 
ci t izens: all T u r k i s h na t iona l s , w i thou t d i s t inc t ion , could avail t hemse lves 
of all civil, poli t ical and economic r igh t s . 
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W i t h p a r t i c u l a r r e fe rence to T u r k i s h c i t izens of K u r d i s h or igin , t h e 
C o n s t i t u t i o n a l C o u r t held t h a t in every region of T u r k e y such persons 
enjoyed the s a m e r igh t s as o the r T u r k i s h c i t izens . T h a t did not m e a n 
tha t the C o n s t i t u t i o n den ied t he ex is tence of a K u r d i s h ident i ty , since 
c i t izens of K u r d i s h or igin w e r e not forbidden to express t he i r Kurd i sh 
ident i ty . T h e K u r d i s h l a n g u a g e could be used on all p r iva te p r emi se s , in 
workp laces , in the p ress a n d in works of a r t a n d l i t e r a t u r e . 

T h e C o n s t i t u t i o n a l C o u r t r e i t e r a t e d the pr inciple tha t everyone was 
bound to observe the provis ions of t he C o n s t i t u t i o n even if t hey did not 
ag ree wi th t h e m . T h e C o n s t i t u t i o n did not p rec lude t he ce leb ra t ion of 
difference bu t forbade p r o p a g a n d a based on racial difference a n d a i m e d 
at des t roy ing the cons t i t u t iona l o rde r . It po in ted out t h a t by v i r tue of t he 
T r e a t y of L a u s a n n e hav ing a s e p a r a t e l a n g u a g e or e thn i c or igin was not by 
itself e n o u g h for a g r o u p to qualify as a minor i ty . 

W i t h r e g a r d to the c o n t e n t of O Z D E P ' s p r o g r a m m e , t he C o n s t i t u t i o n a l 
C o u r t observed t h a t it was based on the a s s u m p t i o n t h a t t h e r e was a 
s e p a r a t e K u r d i s h people in T u r k e y wi th its own cu l tu re a n d l anguage . 
T h e K u r d s were p o r t r a y e d in the p r o g r a m m e as an oppres sed people 
whose d e m o c r a t i c r igh ts were be ing comple te ly ignored . Accord ing to t he 
C o n s t i t u t i o n a l C o u r t , O Z D E P called for a r ight to s e l f -de t e rmina t ion for 
t he K u r d s and s u p p o r t e d the i r r ight to wage a "war of i n d e p e n d e n c e " . Its 
s t ance was s imi la r to t h a t of t e r ro r i s t o rgan i sa t ions a n d cons t i t u t ed in 
i tself a n i n c i t e m e n t to in su r rec t ion . 

In r e l a t ion to the pr inciple of secu la r i sm, the C o n s t i t u t i o n a l C o u r t noted 
tha t O Z D E P ' s p r o g r a m m e con ta ined a p roposa l for t he abol i t ion of the 
Rel ig ious Affairs D e p a r t m e n t of the g o v e r n m e n t on the g r o u n d tha t 
rel igious affairs should be u n d e r the cont ro l of the re l igious ins t i tu t ions 
t hemse lves . After r e i t e r a t i n g w h a t was m e a n t by the pr inc ip le of 
secu la r i sm, t he cour t said t h a t advoca t ing t h e abol i t ion of t he g o v e r n m e n t 
Rel ig ious Affairs D e p a r t m e n t a m o u n t e d to u n d e r m i n i n g the pr inciple of 
secu la r i sm. It concluded t h a t t h a t aspec t of O Z D E P ' s p r o g r a m m e was 
c o n t r a r y to sec t ion 89 of the Law on the r egu l a t i on of poli t ical p a r t i e s . 

T h e C o n s t i t u t i o n a l C o u r t po in t ed to t h e fact t h a t t he C h a r t e r of Par is 
for a New E u r o p e c o n d e m n e d rac i sm, e thn i c h a t r e d a n d t e r r o r i s m and 
t h a t t he He ls ink i F ina l Act g u a r a n t e e d the inviolabili ty of na t iona l 
f ront iers a n d t e r r i t o r i a l in tegr i ty . It concluded t h a t O Z D E P ' s act ivi t ies 
were subject , inter alia, to t he res t r i c t ions r e fe r red to in p a r a g r a p h 2 of 
Art ic le 11 and to Art ic le 17 of the Conven t ion . 

II. RELEVANT D O M E S T I C LAW 

A. T h e C o n s t i t u t i o n 

15. T h e re levant provisions of the C o n s t i t u t i o n read as follows: 
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Article 2 

"The Republic of Turkey is a democratic, secular and social State based on the rule of 
law, respectful of human rights in a spirit of social peace, national solidarity and justice, 
adhering to the nationalism of Atatiirk and resting on the fundamental principles set 
out in the Preamble." 

Article 3 § 1 

"The State of Turkey constitutes with its territory and nation, an indivisible whole. 
The official language is Turkish." 

Article 6 

"Sovereignly resides unconditionally and unreservedly in the nation. 

Sovereign power shall not under any circumstances be transferred to an individual, a 
group or a social class. . ." 

Article 10 § 1 

"All individuals shall be equal before the law without any distinction based on 
language, race, colour, sex, political opinion, philosophical belief, religion, membership 
of a religious sect or other similar grounds." 

Article 14 § 1 

"None of the rights and freedoms referred to in the Constitution shall be exercised 
with a view to undermining the territorial integrity of the State and the unity of the 
nation, jeopardising the existence of the Turkish State or Republic, abolishing 
fundamental rights and freedoms, placing the control of the State in the hands of a 
single individual or group, ensuring the domination of one social class over other social 
classes, introducing discrimination on the grounds of language, race, religion or 
membership of a religious sect, or establishing by any other means a political system 
based on any of the above concepts and opinions." 

Article 66 § 1 

"Everyone linked to the Turkish State by nationality shall be Turkish." 

(Former) Article 68 

"Citizens shall have the right to form political parties and to join them or withdraw 
from them in accordance with the lawful procedure laid down for the purpose ... 

Political parties shall be an indispensable part of the democratic political system. 

Political parties may be formed without prior permission and shall carry on their 
activities in accordance with the Constitution and the law. 

The constitutions and programmes of political parties shall not be inconsistent with 
the absolute integrity of State territory and of the nation, human rights, national 
sovereignty or the principles of a democratic secular Republic. 

No political party shall be formed which aims to advocate or establish the domination 
of one social class or group, or any form of dictatorship ..." 
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(Former) Article 69 

"Political parties shall not engage in activities other than those referred to in their 

constitutions and programmes, nor shall they disregard the restrictions laid down by 

Article 14 of the Constitution, on pain of permanent dissolution. 

The decisions and internal running of political parties shall not be contrary to 
democratic principles. 

Immediately a political party is formed, Principal State Counsel shall verify as a 
mat ter of priority that its constitution and programme and the legal position of its 
founding members are consistent with the Constitution and the laws of the land. He 
shall also monitor its activities. 

Political parties may be dissolved by the Constitutional Court, on application by 
Principal State Counsel. 

Founding members and managers, at whatever level, of political parties which have 
been permanently dissolved may not become founding members, managers or financial 
controllers of any new political party, nor shall a new party be formed if a majority of its 
members previously belonged to a party which has been dissolved ..." 

B. Law n o . 2 8 2 0 o n t h e r e g u l a t i o n o f po l i t i ca l p a r t i e s 

16. T h e re levan t provis ions of Law no . 2820 on t h e r e g u l a t i o n of 
polit ical pa r t i e s r ead as follows: 

Section 78 

"Political parties 

(a) shall not aim or strive to or incite third parties to 

change: the republican form of the Turkish State; the ... provisions concerning the 
absolute integrity of the Turkish State's territory, the absolute unity of its nation, its 
official language, its Hag or its national anthem; ... the principle that sovereignty 
resides unconditionally and unreservedly in the Turkish nation; ... the provision that 
sovereign power cannot be transferred to an individual, a group or a social class 

jeopardise the existence of the Turkish State and Republic, abolish fundamental 
rights and freedoms, introduce discrimination on grounds of language, race, colour, 
religion or membership of a religious sect, or establish, by any means, a system of 
government based on any such notion or concept. 

(c) shall not aim to defend or establish the domination of one social class over the 
other social classes or the domination of a community or the setting up of any form of 
dictatorship; they shall not carry on activities in pursuit of such aims ..." 

Section 80 

"Political parties shall not aim to change the principle of the unitary State on which 
the Turkish Republic is founded, nor carry on activities in pursuit of such an aim." 
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Section 81 

"Political parties shall not 

(a) assert that there exist within the territory of the Turkish Republic any national 
minorities based on differences relating to national or religious culture, membership of 
a religious sect, race or language; or 

(b) aim to destroy national unity by proposing, on the pretext of protecting, 
promoting or disseminating a non-Turkish language or culture, to create minorities on 
the territory of the Turkish Republic or to engage in similar activities ..." 

Section 89 

"Political parties shall not have an aim that runs counter to Article 136 of the 
Constitution, which provides that the Religious Affairs Department , which is bound to 
carry out the duties assigned to it in conformity with the principle of secularism shall 
be accountable to central Government." 

Section 90(1) 

"'file constitution, programme and activities cif political parties shall not contravene 
the Constitution or this Law." 

Section 95 

"Where a political party has been definitively dissolved, its founding members , its 
chairman, the members of its executive committee and central office, the members of 
its disciplinary and administrative organs at all levels and the members of political 
groups in the Grand National Assembly of Turkey shall, if still members when the 
party was dissolved, be disqualified from acting as founders, managers or financial 
controllers of any other political partv. Any members whose actions were responsible 
for the political party's being dissolved shall be disqualified lor ten years from joining a 
political party or standing for election to Parliament. 

No political part) shall be formed with a majority of members from a political party 
that has been dissolved." 

Section 96(3) 

"No political party shall be formed with the name 'communist ' , 'anarchist ' , 'fascist', 
' theocratic ' or 'national socialist', the name of a religion, language, race, sect or region, 
or a name including any of the above words or similar ones." 

Sect ion 101 

"The Constitutional Court shall dissolve a political party where 

(a) the party's programme or constitution ... is contrary to the provisions of 
Chapter 4 of this Law; or 

(b) its membership, central office or executive committee ... take a decision, issue a 
circular or make a s ta tement . . . contrary to the provisions of Chapter 4 of this Law or the 
Chairman, Vice-Chairman or General Secretary makes any written or oral statement 
contrary to those provisions ..." 
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C h a p t e r 4 of t he Law, re fe r red to in sect ion 101, inc ludes in p a r t i c u l a r 

sect ions 90(1) a n d 96(3) , which a r e r e p r o d u c e d above. 

Section 107(1) 

"All the assets of political parties dissolved by order of the Constitutional Court shall 
be transferred to the Treasury." 

Section 108 

' A resolution by the competent body of a political party dissolving that party after an 
application for its dissolution has been lodged shall not prevent the proceedings before 
the Constitutional Court continuing or deprive any dissolution order that is made ol its 
legal effects." 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

17. O Z D E P appl ied to t he C o m m i s s i o n on 21 M a r c h 1994. It a l leged a 

violat ion of Ar t ic les 9, 10, 11 a n d 14 of t he Conven t i on . 

18. T h e C o m m i s s i o n dec la red t he appl ica t ion (no. 23885/94) 

admiss ib le on 2 S e p t e m b e r 1996. In its r epo r t of 12 M a r c h 1998 ( former 

Ar t ic le 31 of t he C o n v e n t i o n ) , it exp re s sed the opinion, by twen ty -n ine 

votes to one , t ha t t h e r e had b e e n a viola t ion of Ar t ic le 11, t h a t no 

s e p a r a t e issue a rose u n d e r Art ic les 9 or 10 a n d t h a t it was unneces sa ry to 

e x a m i n e s e p a r a t e l y w h e t h e r t h e r e h a d b e e n a viola t ion of Art ic le 14. T h e 

full text of t he C o m m i s s i o n ' s opinion a n d of the d i s s en t i ng opinion 

con t a ined in t he repor t is r e p r o d u c e d as a n a n n e x to this j u d g m e n t . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

19. In t he i r m e m o r i a l t he G o v e r n m e n t r e q u e s t e d t he C o u r t to hold 

t ha t : 

"(1) the OZDKP party cannot assert that it is a victim since a meeting of OZDEP's 
founding members had passed a resolution on 30 April 1993 for the dissolution of the 
party before the Constitutional Court delivered its decision on 14July 1993; 

(2) OZDEP's winding up was necessary in a democratic society and proportionate to 
the legitimate aim which that democratic society sought to pursue since it had violated 
the territorial integrity of the State by all possible means, whether legal or illegal; 
consequently, there had been no violation of Article 1 1 of the Convention; 

(3) there had been no violation of Articles 9, 10 or 14 of the Convention on Human 
Rights in the instant case as the interference had been lawful under Article 11 § 2 of the 
Convention; 

(4) Article [411 of the Convention did not apply as there had been no violation of the 
Articles relied on by the applicant party." 
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20. T h e app l ican t pa r t y invited the C o u r t to hold t h a t t h e r e h a d b e e n a 
violat ion of Art ic les 9, 10, 11 a n d 14 of t he C o n v e n t i o n a n d to award it j u s t 
sa t is fact ion u n d e r Art icle 4 1 . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F A R T I C L E 11 O F T H E C O N V E N T I O N 

21 . T h e r e p r e s e n t a t i v e of t he F r e e d o m a n d D e m o c r a c y P a r t y 
( O Z D E P ) m a i n t a i n e d t h a t the fact t h a t it had been dissolved and its 
l eaders b a n n e d from holding s imi la r office in any o t h e r poli t ical p a r t y 
had infr inged t he i r r igh t to f reedom of associa t ion , as g u a r a n t e e d by-
Art ic le 1 1 of the C o n v e n t i o n , which provides : 

" 1 . Everyone has the right to freedom of peaceful assembly and to freedom of 
association with others, including the right to form and to join trade unions for the 
protection of his interests. 

2. No restrictions shall be placed on the exercise of these rights other than such as 
are prescribed by law and are necessary in a democratic society in the interests of 
national security or public safety, lor the prevention of disorder or crime, for the 
protection of health or morals or for the protection of the rights and freedoms of 
others. This Article shall not prevent the imposition of lawful restrictions on the 
exercise of these rights by members of the armed forces, of the police or of the 
administration of the State." 

A. T h e G o v e r n m e n t ' s p r e l i m i n a r y o b j e c t i o n 

22. T h e G o v e r n m e n t m a i n t a i n e d before t he C o u r t t h a t O Z D E P could 
not be r e g a r d e d as a vict im of the d issolut ion c o m p l a i n e d of as it had been 
dissolved vo lunta r i ly on 30 April 1993, well before 14 J u l y 1993 w h e n the 
C o n s t i t u t i o n a l C o u r t had o r d e r e d its d issolu t ion . T h e C o n s t i t u t i o n a l 
C o u r t had m a d e t h a t o rde r , n o t w i t h s t a n d i n g the vo lun ta ry d issolut ion, to 
p reven t the p a r t y l e ade r sh ip from forming a new p a r t y wi th t he s a m e 
n a m e a n d s t a t u s . H a d O Z D E P ' s l eade r s lodged the i r app l ica t ion before 
t he C o u r t in t he i r own n a m e , too , t h e n they could have c la imed to have 
b e e n vict ims of t he d issolu t ion; but they had not done so. 

23. At t he h e a r i n g before t he C o u r t , t he D e l e g a t e of the C o m m i s s i o n 
said tha t in his view the G o v e r n m e n t were e s topped from ra i s ing t he i r 
object ion because they h a d not done so a t t he admiss ib i l i ty s t age of t h e 
p roceed ings before t he C o m m i s s i o n and the C o m m i s s i o n had not found 
any g r o u n d for dec l a r ing the appl ica t ion inadmiss ib le of its own mo t ion . 
Except ional ly , however , t he C o m m i s s i o n had cons ide red it a p p r o p r i a t e to 
cons ider of i ts own mo t ion the issue of O Z D E P ' s s t a n d i n g in its r epor t 
m a d e u n d e r fo rmer Ar t ic le 31 of the Conven t i on . None the l e s s , t h a t did 



FREEDOM AND DEMOCRACY PARTY (OZDEP) v. TURKEY JUDGMENT 309 

not p reven t t he es toppel a r i s ing aga ins t the G o v e r n m e n t owing to the i r 
failure to raise the object ion before t he C o m m i s s i o n . 

24. T h e appl ican t pa r t y c o n t e n d e d t h a t the G o v e r n m e n t were 
e s topped from ra i s ing the object ion for t he first t ime before t he C o u r t . It 
invi ted the C o u r t to accep t t h a t it was a vict im since t h e sole pu rpose of 
dissolving the pa r ty vo lunta r i ly had been to allow its l eade r s to escape the 
effects of a d issolut ion by the C o n s t i t u t i o n a l C o u r t . 

25. T h e C o u r t no tes t h a t t h e G o v e r n m e n t did not ra i se before t he 
C o m m i s s i o n t h e p r e l i m i n a r y object ion they have now m a d e u n d e r 
Art ic le 34 of t he Conven t i on t h a t O Z D E P did not have s t a n d i n g as a 
v ic t im. C o n s e q u e n t l y , a n es toppe l should ar ise aga ins t t h e m (see , a m o n g 
o t h e r a u t h o r i t i e s , t he Z a n a v. T u r k e y j u d g m e n t of 25 N o v e m b e r 1997, 
Reports of Judgments and Decisions 1997-VTI, p . 2546, § 44) . In its r epor t , 
however , t he C o m m i s s i o n e x a m i n e d t h a t issue of its own mo t ion . If a n 
es toppel was none the l e s s held to ar ise aga ins t t he G o v e r n m e n t , they 
would be depr ived of an o p p o r t u n i t y to m a k e r e p r e s e n t a t i o n s on a point 
t h a t was cons ide red by the C o m m i s s i o n of its own mo t ion and was the 
subject of a r g u m e n t before t he C o u r t . T h a t a p p e a r s incons i s ten t wi th the 
pr inciples of adversa r i a l p r o c e d u r e and equa l i ty of a r m s . C o n s e q u e n t l y , 
the G o v e r n m e n t m u s t be p e r m i t t e d to ra ise t he object ion conce rned even 
t h o u g h it was m a d e ou t of t i m e . 

26. As to the m e r i t s of t he object ion, the C o u r t accepts t h a t O Z D E P ' s 
l eaders resolved to dissolve the i r pa r t y in the hope of avo id ing ce r t a in 
effects of a d isso lu t ion by t h e C o n s t i t u t i o n a l C o u r t , in t he i r case a b a n on 
the i r ho ld ing any s imi la r office in any o t h e r polit ical body (see sect ion 95 
of t he Law on the r egu l a t i on of polit ical pa r t i e s — p a r a g r a p h 16 above) . 
T h a t exp lana t ion is s u p p o r t e d by sect ion 108 of t he Law on the 
r egu la t ion of poli t ical p a r t i e s which, by provid ing t h a t vo lunta r i ly 
dissolved poli t ical p a r t i e s con t i nue to exist for t he pu rposes of d issolut ion 
by the C o n s t i t u t i o n a l C o u r t , is i n t e n d e d to e n s u r e t h a t they a r e subject t o 
all t he effects of t he l a t t e r form of d issolut ion (see p a r a g r a p h 16 above) . 
T h u s t he decis ion of O Z D E P ' s l eaders to dissolve t he pa r ty was not m a d e 
freely, as the decisions of l eade r s and m e m b e r s of associa t ions should be if 
t hey a r e to be recognised u n d e r Art ic le 11. 

In addi t ion , as the C o u r t h a s a l r eady no ted , sect ion 108 of t he Law on 
the r egu la t ion of poli t ical pa r t i e s provides " [a] reso lu t ion by the 
c o m p e t e n t body of a poli t ical p a r t y dissolving t h a t p a r t y a f te r an 
appl ica t ion for its d isso lu t ion has b e e n lodged shall not p r even t t he 
p roceed ings before t he C o n s t i t u t i o n a l C o u r t c o n t i n u i n g or depr ive any 
dissolut ion o r d e r t h a t is m a d e of its legal effects". It t he re fo re follows 
tha t as d o m e s t i c law provides t h a t a vo lunta r i ly dissolved poli t ical pa r t y 
r e m a i n s in ex i s tence for t he pu rposes of d issolut ion by the C o n s t i t u t i o n a l 
C o u r t , t he G o v e r n m e n t c a n n o t c o n t e n d before the C o u r t t h a t O Z D E P was 
no longer in ex i s tence w h e n the d issolut ion o r d e r was m a d e (see, mutatis 
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mutandis, the K o l o m p a r v. Be lg ium j u d g m e n t of 24 S e p t e m b e r 1992, 
Ser ies A no. 235-C, p. 54, § 32, a n d the O p e n Door a n d Dubl in Wel l 
W o m a n v. I r e l and j u d g m e n t of 29 O c t o b e r 1992, Ser ies A no. 246-A, p. 22, 
§ 4 2 ) . 

C o n s e q u e n t l y , t he G o v e r n m e n t ' s p r e l im ina ry object ion m u s t be 
d ismissed . 

B. M e r i t s o f the c o m p l a i n t 

1. Whether there has been an interference 

27. All of those a p p e a r i n g before the C o u r t accep ted t h a t O Z D E P ' s 
d isso lu t ion a m o u n t e d to an in t e r f e r ence wi th t he f reedom of assoc ia t ion 
of its m e m b e r s . T h e C o u r t t akes t he s a m e view. 

2. Whether the interference was justified 

28. Such a n in t e r f e r ence will c o n s t i t u t e a b r e a c h of Ar t ic le 11 un less it 
was "p resc r ibed by law", p u r s u e d one or m o r e l eg i t ima te a ims u n d e r 
p a r a g r a p h 2 a n d was "necessa ry in a d e m o c r a t i c society" for the 
a c h i e v e m e n t of those a ims . 

(a) "Prescribed by law" 

29. It was c o m m o n g r o u n d t h a t the in t e r f e rence was "p resc r ibed by 
law", as t he m e a s u r e s o r d e r e d by the C o n s t i t u t i o n a l C o u r t were based on 
the C o n s t i t u t i o n a n d sect ions 78, 81 a n d 89 of Law no. 2820 on the 
r egu la t ion of polit ical pa r t i e s (see p a r a g r a p h s 15-16 above) . 

(b) Legitimate aim 

30. T h e G o v e r n m e n t m a i n t a i n e d t h a t t he i n t e r f e r ence p u r s u e d a 
n u m b e r of l eg i t ima te a ims : p r e v e n t i n g d i sorder , p ro t ec t i ng the r igh ts of 
o t h e r s a n d e n s u r i n g na t iona l secur i ty , inc lud ing the t e r r i t o r i a l i n t eg r i ty of 
t he count ry . 

3 1 . T h e appl ican t p a r t y den ied t h a t it had ever been a t h r e a t to 
T u r k i s h society. 

32. T h e C o m m i s s i o n cons idered tha t the i m p u g n e d m e a s u r e s could be 
r e g a r d e d as hav ing p u r s u e d a t least one of t he l eg i t ima t e a ims set ou t in 
p a r a g r a p h 2 of Art ic le 11: t he p ro tec t ion of t e r r i t o r i a l in t eg r i ty and thus 
the p r e se rva t i on of "na t iona l secur i ty" . 

33 . T h e C o u r t s h a r e s t he C o m m i s s i o n ' s view on this poin t . 



FREEDOM AND DEMOCRACY PARTY (ÓZDEP) v. TURKEY JUDGMENT 311 

(c) "Necessary in a democratic society" 

(i) The submissions of those appearing before the Court 

(a) The applicant party 

34. T h e app l ican t p a r t y s u b m i t t e d t h a t it h a d b e e n clear ly s t a t e d in its 
p r o g r a m m e t h a t it favoured a d e m o c r a t i c and peaceful solut ion to the 
K u r d i s h p r o b l e m a n d one comply ing wi th i n t e r n a t i o n a l law. It was w r o n g 
to sugges t t h a t t he pa r ty sought the pa r t i t ion of T u r k e y . O n the con t ra ry , 
O Z D E P ' s p r o g r a m m e had s t ressed the need for t he c o u n t r y to r e m a i n 
unif ied, as it said t h a t t h e p a r t y wished to work for t h e un i t y of the 
T u r k i s h a n d K u r d i s h peoples , who t o g e t h e r would form the c o u n t r y on 
the basis of equa l i ty a n d v o l u n t a r i s m . N o t h i n g in O Z D E P ' s p r o g r a m m e 
o r act ivi t ies exp re s sed a s e p a r a t i s t a i m , as i ndeed was con f i rmed by the 
fact t h a t so far no p rosecu t ion h a d been b r o u g h t aga ins t the p a r t i e s ' 
l eaders u n d e r Art ic le 125 of t he C r i m i n a l C o d e , which m a d e it an offence 
t o e n g a g e in s e p a r a t i s t ac t iv i t ies . 

T h e K u r d i s h p rob l em was c u r r e n t l y t he most ser ious p r o b l e m facing 
Tu rkey . Given the scale of t ha t p r o b l e m , poli t ical p a r t i e s were not only 
able to seek out a n d propose so lu t ions , t h e y had a d u t y t o d o so. However , 
in the eyes of t he a u t h o r i t i e s , t he m e r e fact t h a t a pa r t y h a d used the word 
" K u r d " was e n o u g h to just i fy its d issolut ion. T h a t was w h a t had h a p p e n e d 
to O Z D E P : b o t h Pr inc ipa l S t a t e Counse l a n d t h e C o n s t i t u t i o n a l C o u r t 
had based the i r accusa t ions on the use of the words " K u r d " , "Kurd i sh 
peop le" , "mino r i t y " a n d "peop le s " in the par ty ' s p r o g r a m m e . Yet the 
p r o g r a m m e did not desc r ibe the K u r d s as a minor i ty or c o n t a i n a call for 
t h e m to receive special t r e a t m e n t or to be s e p a r a t e d from the T u r k i s h 
popu la t ion . F u r t h e r m o r e , t h e r e was not a single s e n t e n c e in the 
p r o g r a m m e t h a t did not reflect the par ty ' s t r u e i n t en t i ons . T h u s , 
b a n n i n g a polit ical pa r t y solely because it had a n n o u n c e d in its 
p r o g r a m m e t h a t it i n t e n d e d to press for a j u s t , d e m o c r a t i c a n d peaceful 
solut ion to the K u r d i s h p rob lem a m o u n t e d to a b r e a c h of Art ic le 11 of the 
Conven t ion . 

( P ) The Government 

35 . T h e G o v e r n m e n t s u b m i t t e d t h a t t he object ives con t a ined in 
O Z D E P ' s p r o g r a m m e were ap t to inci te pa r t of the T u r k i s h popu la t ion 
to revolt or to e n g a g e in illegal act ivi t ies such as devis ing a new polit ical 
o r d e r a n d laws t h a t would have been i ncompa t ib l e wi th t he cons t i t u t i ona l 
pr inciples of the T u r k i s h S t a t e . 

O Z D E P was t hus us ing d e m o c r a t i c f r eedoms in a n a t t e m p t to divide 
T u r k e y by choos ing as its f u n d a m e n t a l t h e m e a n a l leged oppress ion by 
the T u r k i s h S t a t e of minor i t i e s and , m o r e par t i cu la r ly , of the Kurds . 
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After r e fe r r ing to t he r ight of peoples to s e l f -de t e rmina t ion , O Z D E P had 
openly s u p p o r t e d t h e a r m e d s t rugg le in its p r o g r a m m e , no tab ly by 
dec la r ing : " O Z D E P suppor t s t he j u s t and l eg i t ima t e s t rugg le of t he 
peoples for i n d e p e n d e n c e and f reedom. It s t a n d s by t h e m in this 
s t r u g g l e . " Such ideas a m o u n t e d to approva l of t he il legal act ivi t ies of 
t e r ro r i s t o rgan i sa t i ons whose a im was to de s t roy the un i ty of t he S t a t e 
and to incite p a r t of the T u r k i s h popu la t ion to revolt . 

F u r t h e r m o r e , in its p r o g r a m m e , O Z D E P advoca ted se l f -de t e rmina t ion 
for the popu la t ion of K u r d i s h or ig in; s e l f -de t e rmina t ion was not only 
u n c o n s t i t u t i o n a l but also ineligible for p ro t ec t i on u n d e r t he Conven t i on 
as it u n d e r m i n e d t h e in tegr i ty of t he T u r k i s h na t i on a n d the indivisibility 
of the t e r r i t o ry of t he S t a t e . 

Moreover , t h e in s t an t case differed from the cases conce rn ing the 
U n i t e d C o m m u n i s t P a r t y of T u r k e y ( j u d g m e n t of 30 J a n u a r y 1998, 
Reports 1998-1, p . 1) a n d the Socialist P a r t y ( j u d g m e n t of 25 May 1998, 
Reports 1998-III, p . 1233) as O Z D E P ' s a im, unl ike t h a t of those pa r t i e s , 
had not b e e n to ab ide by the ru les of d e m o c r a t i c d e b a t e but ins t ead to 
divide t he c o u n t r y by, on t he one h a n d , d r a w i n g on the suppor t of p a r t of 
the popu la t ion and , on t he o the r , a p p l a u d i n g the ba t t l e be ing fought by 
t e r ro r i s t o rgan i s a t i ons . 

P r o p a g a n d a in favour of s e l f -de te rmina t ion for p a r t of t he popu la t ion , 
in this case people of Kurd i sh origin, was not only c o n t r a r y to the T u r k i s h 
C o n s t i t u t i o n , but also l iable to cause u n r e s t a m o n g the T u r k i s h 
popu la t ion . In a coun t ry such as T u r k e y , which since its c rea t ion has 
been based on a u n i t a r y s t r u c t u r e and w h e r e , by v i r tue of Art ic le 10 of 
t he C o n s t i t u t i o n , "[aj 11 individuals shall be equa l before t he law wi thou t 
any d i s t inc t ion based on l a n g u a g e , race , colour , sex, poli t ical opinion, 
phi losophical belief, re l igion, m e m b e r s h i p of a re l igious sect or o t h e r 
s imi la r g r o u n d s " , such p r o p a g a n d a would inevi tably provoke grave 
discord be tween the var ious sec tors of the T u r k i s h popu la t ion . 

In s u m , r e g a r d be ing had to the b a c k g r o u n d to t he p r e s e n t case and in 
p a r t i c u l a r to the difficulties to which the fight aga ins t t e r r o r i s m gave r ise, 
it was possible to conclude on the basis of t he evidence rel ied on by the 
C o n s t i t u t i o n a l C o u r t t h a t O Z D E P bore s o m e responsib i l i ty for t he 
p r o b l e m s caused by t e r r o r i s m in T u r k e y . T h e pa r ty ' s d issolut ion did not 
a p p e a r to have been a d i sp ropo r t i ona t e m e a s u r e and , accordingly, could 
not have a m o u n t e d to a viola t ion of Ar t ic le 11 of t h e Conven t ion . 

(y) The Commission 

36. T h e C o m m i s s i o n expressed the opin ion t h a t t h e r e had been a 
violat ion of Art ic le 11. It observed , firstly, t h a t O Z D E P ' s cons t i tu t ion 
d e m o n s t r a t e d t h a t t he p a r t y was d e m o c r a t i c in s t r u c t u r e . It had sought 
to a t t a i n its poli t ical object ives by pure ly lawful m e a n s . Indeed , Pr inc ipa l 
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S t a t e C o u n s e l had not a r g u e d the con t r a ry in t he C o n s t i t u t i o n a l C o u r t . 
F u r t h e r , it had not been shown tha t O Z D E P had i n t e n d e d to des t roy t h e 
d e m o c r a t i c a n d p lura l i s t sys tem in T u r k e y or had e n c o u r a g e d a b reach of 
f u n d a m e n t a l h u m a n r igh ts in the form of racia l d i s c r imina t ion . 

Moreover , the sect ion of O Z D E P ' s p r o g r a m m e dea l ing wi th t h e 
s i tua t ion of T u r k i s h c i t izens of K u r d i s h origin did not con t a in any 
proposa l for the use of violence or o t h e r a n t i - d e m o c r a t i c or 
u n c o n s t i t u t i o n a l m e a n s . O n the con t r a ry , t he p r o g r a m m e sugges t ed 
exclusively d e m o c r a t i c a n d poli t ical so lu t ions to t he p rob l ems posed. Nor 
did it con t a in any e n c o u r a g e m e n t to e x t r e m i s t or t e r ro r i s t g roups to 
des t roy the cons t i t u t iona l o r d e r of the S t a t e or to found a K u r d i s h S t a t e 
by t he use of force. 

(ii) The Court i assessment 

37. T h e C o u r t r e i t e r a t e s t h a t n o t w i t h s t a n d i n g its a u t o n o m o u s role 
a n d p a r t i c u l a r sphe re of app l ica t ion , Art ic le 11 m u s t also be cons idered 
in t h e l ight of Art ic le 10. T h e p ro t ec t i on of op in ions a n d t h e f reedom to 
express t h e m is one of t he objectives of t he f reedoms of a s sembly and 
associa t ion as e n s h r i n e d in Art icle 11. T h a t appl ies all t he m o r e in 
r e l a t ion t o poli t ical pa r t i e s in view of t h e i r e s sen t i a l role in e n s u r i n g 
p lu ra l i sm and the p rope r funct ioning of democracy . 

As t he C o u r t has said m a n y t imes , t h e r e can be no d e m o c r a c y wi thou t 
p lu ra l i sm. It is for t h a t r e a s o n t h a t f r eedom of express ion as e n s h r i n e d in 
Art ic le 10 is appl icable , subject to p a r a g r a p h 2, not only to " i n f o r m a t i o n " 
or " i d e a s " t h a t a re favourably received or r e g a r d e d as inoffensive or as a 
m a t t e r of indi f ference , bu t also to those t h a t offend, shock or d i s t u r b . T h e 
fact t h a t t he i r act ivi t ies form p a r t of a collective exerc i se of f reedom of 
express ion in i tself en t i t l e s poli t ical p a r t i e s to seek the p ro tec t ion of 
Ar t ic les 10 a n d 11 of the Conven t i on (see , a m o n g o t h e r a u t h o r i t i e s , the 
U n i t e d C o m m u n i s t Pa r t y of T u r k e y a n d O t h e r s j u d g m e n t c i ted above, 
pp . 20-21, § § 4 2 - 4 3 ) . 

38 . In the in s t an t case , it m u s t Firstly be no ted t h a t in its j u d g m e n t of 
14 J u l y 1993, t he reasons given by the C o n s t i t u t i o n a l C o u r t for o r d e r i n g 
O Z D E P ' s d issolut ion were t h a t the pa r ty ' s p r o g r a m m e t e n d e d to 
u n d e r m i n e t he t e r r i t o r i a l in t eg r i ty of t he S t a t e and the un i ty of t he 
na t ion , whi le v io la t ing the C o n s t i t u t i o n and sect ions 78(a) a n d 81(a) and 
(b) of the Law on the r egu l a t i on of poli t ical pa r t i e s . In t he C o n s t i t u t i o n a l 
C o u r t ' s view, t he p r o g r a m m e was based on the a s s u m p t i o n t h a t t h e r e was 
a s e p a r a t e Kurd i sh people in T u r k e y wi th its own c u l t u r e and l a n g u a g e . 
T h e K u r d s were p r e s e n t e d in t he p r o g r a m m e as an oppressed people 
whose d e m o c r a t i c r igh t s w e r e be ing comple te ly ignored . O Z D E P had 
cal led for a r ight to s e l f -de t e rmina t ion for t he K u r d s and s u p p o r t e d the i r 
r ight to wage a "war of i n d e p e n d e n c e " . I t s s t ance was s imi lar to tha t of 
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t e r ro r i s t o rgan i sa t ions a n d cons t i t u t ed in i tself an i n c i t e m e n t to 
in su r rec t ion . T h a t jus t i f ied m a k i n g an o r d e r for its d isso lu t ion (see 
p a r a g r a p h 14 above) . 

In add i t ion , t he C o n s t i t u t i o n a l C o u r t found t h a t , by advoca t ing the 
abol i t ion of the g o v e r n m e n t Rel igious Affairs D e p a r t m e n t in its 
p r o g r a m m e (on the g r o u n d tha t rel igious affairs should be u n d e r the 
cont ro l of the rel igious ins t i tu t ions t hemse lves ) , O Z D E P had 
u n d e r m i n e d the pr inc ip le of secu la r i sm. T h e C o n s t i t u t i o n a l C o u r t 
the re fo re he ld t h a t t h e r e h a d b e e n a b reach of sect ion 89 of the Law on 
t h e r egu la t ion of poli t ical pa r t i e s . 

39. In the light of these factors , t he C o u r t m u s t cons ider t h e con t en t of 
t h e passages in issue a n d d e t e r m i n e w h e t h e r it jus t i f ied O Z D E P ' s 
d issolu t ion . 

Wi th r ega rd to the first issue the C o u r t r e i t e r a t e s t h a t w h e n it ca r r ies 
ou t i ts sc ru t iny , its t a sk is not to s u b s t i t u t e i ts own view for t h a t of t he 
r e l evan t na t iona l au tho r i t i e s but r a t h e r to review u n d e r Art ic le 11 the 
decis ions they de l ivered in t he exercise of t he i r d i sc re t ion . In so doing, 
t h e C o u r t has in p a r t i c u l a r to satisfy itself t h a t t h e na t i ona l a u t h o r i t i e s 
based the i r decis ions on an accep tab le a s s e s s m e n t of t he r e l evan t facts 
(see, mutatis mutandis, the Socialist P a r t y and O t h e r s j u d g m e n t ci ted 
above, p. 1256, § 4 4 ) . 

40. H a v i n g analysed O Z D E P ' s p r o g r a m m e , the C o u r t finds no th ing in 
it t h a t can be cons idered a call for t he use of violence, an upr i s ing or any 
o t h e r form of re jec t ion of d e m o c r a t i c pr inc ip les . T h a t , in t h e C o u r t ' s view 
is an essent ia l factor to be t a k e n in to cons ide ra t ion (see, mutatis mutandis, 
Okguoglu v. Turkey [ G C ] , no. 24246/94, § 48, 8 J u l y 1999, u n r e p o r t e d ) . O n 
the con t r a ry , t he need to ab ide by d e m o c r a t i c ru les w h e n i m p l e m e n t i n g 
the p roposed poli t ical project was s t r e s sed in t he p r o g r a m m e . A m o n g 
o t h e r th ings , it says t h a t O Z D E P "proposes t he c r ea t i on of a d e m o c r a t i c 
a s sembly of r e p r e s e n t a t i v e s of t he people e lec ted by universa l suff rage" 
a n d "favours a peaceful a n d d e m o c r a t i c so lu t ion to the K u r d i s h p rob lem, 
subject to t he s t r ic t app l ica t ion of i n t e r n a t i o n a l i n s t r u m e n t s such as the 
Hels ink i Final Act , t he E u r o p e a n Conven t i on on H u m a n Righ t s and the 
Un ive r sa l D e c l a r a t i o n of H u m a n R i g h t s " (see p a r a g r a p h 8 above) . 

Accord ing to t he G o v e r n m e n t , however , O Z D E P "openly s u p p o r t e d the 
a r m e d s t rugg le by dec l a r ing in a s t a t e m e n t leaving no room for doub t tha t 
' O Z D E P s u p p o r t s t he jus t a n d l eg i t ima t e s t rugg le of t he peoples for 
i n d e p e n d e n c e a n d f reedom. It s t a n d s by t h e m in this s t r ugg l e ' " . 

Whi le the C o u r t cons iders t h a t t ha t p h r a s e did r e p r e s e n t a s t a t e m e n t 
of i n t en t by O Z D E P to m a k e ce r t a in poli t ical d e m a n d s , it finds n o t h i n g in 
it t h a t would inci te people to use violence or b r eak the rules of democracy . 
In tha t r e spec t , t h e p a s s a g e conce rned is v i r tua l ly ind i s t ingu i shab le from 
pas sages to be found in t he p r o g r a m m e s of ce r t a in bodies t h a t a r e 
polit ically active in o t h e r m e m b e r S t a t e s of t he Counci l of E u r o p e . 
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4 1 . T h e C o n s t i t u t i o n a l C o u r t also cri t icised O Z D E P for having 
d i s t i ngu i shed two na t ions in its p r o g r a m m e - the K u r d s a n d the T u r k s -
a n d for hav ing re fe r red to t he ex is tence of minor i t i e s and to the i r r ight to 
se l f -de te rmina t ion , to the d e t r i m e n t of t h e un i ty of t he T u r k i s h n a t i o n and 
t h e t e r r i t o r i a l i n t eg r i ty of the T u r k i s h S t a t e . 

T h e C o u r t no tes t h a t , t a k e n t o g e t h e r , t he passages in issue p r e s e n t a 
poli t ical project whose a i m is in essence the e s t a b l i s h m e n t - in accordance 
wi th d e m o c r a t i c rules - of "a social o rde r e n c o m p a s s i n g the T u r k i s h and 
K u r d i s h peop les" . It is s t a t e d e l sewhere in t he p r o g r a m m e tha t " [ t ]he 
F r e e d o m a n d D e m o c r a c y Pa r ty is c a m p a i g n i n g for t he vo lun ta ry 
unif icat ion of t he K u r d i s h and T u r k i s h peoples , who p a r t i c i p a t e d in the 
founda t ion of t he coun t ry" . It is t r u e t h a t in its p r o g r a m m e O Z D E P also 
refers to t he r ight to se l f -de te rmina t ion of t he "na t iona l or rel igious 
mino r i t i e s " ; however , t a k e n in con tex t , those words do not encou rage 
people to seek s e p a r a t i o n from T u r k e y bu t a re i n t e n d e d in s t ead to 
e m p h a s i s e t h a t the p roposed poli t ical project m u s t be u n d e r p i n n e d by 
the freely given, democra t i ca l ly expressed , consen t of the K u r d s . 

In t he C o u r t ' s view, t he fact t h a t such a polit ical project is cons idered 
incompa t ib l e wi th t he c u r r e n t pr inc ip les and s t r u c t u r e s of t he T u r k i s h 
S t a t e does not m e a n t h a t it infr inges d e m o c r a t i c ru les . It is of the 
essence of d e m o c r a c y to allow diverse pol i t ical projec ts to be proposed 
a n d d e b a t e d , even those t h a t call in to q u e s t i o n the way a S t a t e is 
c u r r e n t l y o rgan i sed , provided t h a t they do not h a r m d e m o c r a c y itself 
(see t h e Socialist P a r t y and O t h e r s j u d g m e n t c i ted above, p. 1257, § 47). 
T h e s ame appl ies , too, to O Z D E P ' s proposa ls for the abol i t ion of the 
Rel ig ious Affairs D e p a r t m e n t . 

42. Admi t t ed ly , it c anno t be ru led out t h a t t he passages conce rned 
m a y conceal a d i f ferent poli t ical des ign from the publicly p roc l a imed one . 
Howeve r , given the absence of any conc re t e ac ts sugges t i ng o the rwise , 
t h e r e is no reason to cast d o u b t s on t he g e n u i n e n e s s of O Z D E P ' s 
p r o g r a m m e . O Z D E P was the re fo re pena l i sed solely for exerc is ing its 
f r eedom of express ion . 

43 . T h e C o u r t m u s t now d e t e r m i n e w h e t h e r , in the l ight of t he above 
cons ide ra t ions , O Z D E P ' s d issolut ion c a n be cons ide red to have been 
necessa ry in a d e m o c r a t i c society, t h a t is to say w h e t h e r it m e t a 
"p res s ing social n e e d " a n d was " p r o p o r t i o n a t e to t he l e g i t i m a t e a im 
p u r s u e d " (see t he Socialist P a r t y a n d O t h e r s j u d g m e n t c i ted above, 
p . 1258, § 4 9 ) . 

44. In view of t he essen t ia l role p layed by polit ical pa r t i e s in t he p rope r 
func t ion ing of d e m o c r a c y (see t he U n i t e d C o m m u n i s t P a r t y of T u r k e y and 
O t h e r s j u d g m e n t c i ted above, p . 17, § 25) , t he excep t ions set out in 
Art ic le 11 a re , w h e r e poli t ical pa r t i e s a r e conce rned , to be cons t rued 
str ict ly; only convincing a n d compel l ing r easons can just ify res t r i c t ions 
on such p a r t i e s ' f r eedom of associa t ion . I n d e t e r m i n i n g w h e t h e r a 
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necess i ty wi th in t he m e a n i n g of Art ic le 11 § 2 exis ts , t he C o n t r a c t i n g 
S t a t e s have only a l imi ted m a r g i n of app rec i a t i on , which goes h a n d in 
h a n d wi th r igorous E u r o p e a n supervis ion e m b r a c i n g bo th the law and 
the decis ions apply ing it, inc lud ing those given by i n d e p e n d e n t cour t s 
(ibid., p . 22, § 4 6 ) . 

F u r t h e r , t he C o u r t has previously held t h a t one of t he pr inc ipa l 
cha rac t e r i s t i c s of d e m o c r a c y is t he possibil i ty it offers of resolving a 
coun t ry ' s p r o b l e m s t h r o u g h d ia logue , w i t h o u t r ecourse to violence, even 
w h e n they a re i rk some . D e m o c r a c y th r ives on f reedom of express ion . 
F r o m t h a t point of view, t h e r e can be no jus t i f i ca t ion for h i n d e r i n g a 
polit ical g r o u p solely because it seeks to d e b a t e in publ ic t he s i tua t ion of 
pa r t of t he S t a t e ' s popu l a t i on a n d to t ake p a r t in t he na t i on ' s poli t ical life 
in o r d e r to find, accord ing to d e m o c r a t i c ru les , so lu t ions capab le of 
satisfying everyone conce rned (see t he Socialist Pa r t y and O t h e r s 
j u d g m e n t ci ted above, p . 1256, § 45) . 

45. In t he i n s t an t case , t he C o u r t no tes t h a t t he i n t e r f e r ence in issue 
was radica l : O Z D E P was definit ively dissolved wi th i m m e d i a t e effect, its 
asse t s w e r e l iqu ida ted a n d t r a n s f e r r e d ipso jure to t he T r e a s u r y and its 
l eaders w e r e b a n n e d from ca r ry ing on c e r t a i n s imi lar poli t ical act ivi t ies . 
Such d r a s t i c m e a s u r e s may be t a k e n only in t he most ser ious cases . 

46. T h e C o u r t has a l r eady no ted t h a t t h e re levan t pas sages in 
O Z D E P ' s p r o g r a m m e , t h o u g h voicing cr i t ic ism and d e m a n d s , do not in 
its view call i n to ques t ion t he n e e d to comply wi th the pr inc ip les a n d 
rules of democracy . 

T h e C o u r t t akes in to account the b a c k g r o u n d of cases before it, in 
p a r t i c u l a r the difficulties assoc ia ted wi th t he fight aga ins t t e r r o r i s m (see, 
a m o n g o t h e r a u t h o r i t i e s , t he U n i t e d C o m m u n i s t P a r t y of T u r k e y a n d 
O t h e r s j u d g m e n t c i ted above, p . 27, § 59). In t h a t connec t ion , t he 
G o v e r n m e n t have aff i rmed t h a t O Z D E P bea r s a sha re of t h e 
responsibi l i ty for the p r o b l e m s caused by t e r r o r i s m in T u r k e y (see 
p a r a g r a p h 35 above) . T h e G o v e r n m e n t none the l e s s fail to expla in how 
t h a t could be so as O Z D E P scarcely h a d t i m e to t ake any signif icant 
ac t ion . It was fo rmed on 19 O c t o b e r 1992, t h e first app l ica t ion for it to be 
dissolved was m a d e on 29 J a n u a r y 1993 and it was dissolved, init ial ly at a 
m e e t i n g of its founding m e m b e r s on 30 Apr i l 1993 a n d t h e n by the 
C o n s t i t u t i o n a l C o u r t on 14 Ju ly 1993. Any d a n g e r t h e r e m a y have b e e n 
could have come only from O Z D E P ' s p r o g r a m m e , bu t t h e r e , too, t he 
G o v e r n m e n t have not es tab l i shed in any convincing m a n n e r how, desp i te 
the i r dec l a red a t t a c h m e n t to d e m o c r a c y and peaceful so lu t ions , t he 
passages in issue in O Z D E P ' s p r o g r a m m e could be r e g a r d e d as hav ing 
e x a c e r b a t e d t e r r o r i s m in Tu rkey . 

47. In view of t he f indings re fe r red to above, t h e r e is no call e i the r for 
Art ic le 17 to come in to play, as n o t h i n g in the pas sages c o n c e r n e d 
w a r r a n t s t he conclus ion t h a t the i r a u t h o r re l ied on the C o n v e n t i o n to 
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engage in act ivi ty or pe r fo rm acts a i m e d at t he d e s t r u c t i o n of any of t he 
r igh ts and f reedoms set for th in it (see, mutatis mutandis, the Socialist Pa r t y 
and O t h e r s j u d g m e n t ci ted above, p . 1259, § 53) . 

48 . In conclusion, O Z D E P ' s d issolut ion was d i s p r o p o r t i o n a t e to the 
a im p u r s u e d a n d consequen t ly u n n e c e s s a r y in a d e m o c r a t i c society. It 
follows t h a t t h e r e has b e e n a viola t ion of Art ic le 11 of t he Conven t i on . 

II. A L L E G E D V I O L A T I O N O F ARTICLES 9, 10 AND 14 O F T H E 
C O N V E N T I O N 

49. T h e appl ican t pa r t y also a l leged a violat ion of Ar t ic les 9, 10 and 14 
of t he Conven t ion . As its c o m p l a i n t s r e l a t e to t he s a m e m a t t e r s as those 
cons ide red u n d e r Art ic le 11, the C o u r t does not cons ider it necessary to 
e x a m i n e t h e m separa te ly . 

III. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

50. Ar t ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. P e c u n i a r y d a m a g e 

5 1 . O Z D E P c la imed 500,000 F r e n c h francs (FRF) for pecun ia ry 
d a m a g e . T h a t s u m r e p r e s e n t e d the t o t a l costs of fo rming the par ty , 
r e n t i n g p r e m i s e s , t ravel a n d a c c o m m o d a t i o n for pa r t y m e m b e r s in 
connec t ion wi th its fo rmat ion , s e t t i ng u p its s t r u c t u r e s in forty provinces 
wi th a view in p a r t i c u l a r to t a k i n g par t in t he e lec t ions , a n d p r i n t i n g and 
d i s t r i bu t i ng b r o c h u r e s . 

52. T h e G o v e r n m e n t m a i n t a i n e d t h a t O Z D E P ' s c la ims for j u s t 
sa t is fact ion were b o t h exo rb i t an t a n d en t i re ly u n s u b s t a n t i a t e d . T h e y 
c o n t e n d e d t h a t any f inding by the C o u r t of a viola t ion would cons t i t u t e 
sufficient j u s t sa t is fact ion. As to t he a l leged pecun ia ry d a m a g e , t h e r e was 
no causa l link b e t w e e n it and the facts of t h e case . 

53 . T h e De lega t e of the Commiss ion considered tha t t h e r e was no reason 
for the C o u r t to reach a different conclusion from tha t r eached in the cases of 
the U n i t e d C o m m u n i s t Pa r t y and the Socialist Pa r ty cited above. 

54. T h e C o u r t no tes t h a t t he app l ican t p a r t y has not fu rn i shed any 
evidence in s u p p o r t of its c la im. C o n s e q u e n t l y , it is unab le to accept it 
(Rule 60 § 2 of t h e Rules of C o u r t ; see, mutatis mutandis, the Socialist 
P a r t y a n d O t h e r s j u d g m e n t ci ted above, p . 1261, § 67) . 
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B. N o n - p e c u n i a r y d a m a g e 

55. Ô Z D E P also c la imed F R F 200,000 as c o m p e n s a t i o n for the non-
p e c u n i a r y d a m a g e caused by its d issolut ion. 

56. T h e G o v e r n m e n t cons idered tha t s u m e x o r b i t a n t , too. In t he event 
t h a t t h e r e was found to have been a violat ion, t h a t should suffice to 
r ed re s s any non-pecun ia ry d a m a g e . 

57. In t he C o u r t ' s view, Ô Z D E P ' s d isso lu t ion m u s t have been highly 
f ru s t r a t i ng for its founders and m e m b e r s . T h e C o u r t assesses at 
F R F 30,000 the s u m to be paid to M r Mevlùt Ilik, Ô Z D E P ' s 
r e p r e s e n t a t i v e for t he pu rposes of t he p roceed ings before t he C o u r t (see 
p a r a g r a p h 1 above) , as c o m p e n s a t i o n for t he non-pecun ia ry d a m a g e 
sus t a ined by the founders and m e m b e r s of t he app l ican t par ty . 

C. C o s t s a n d e x p e n s e s 

58. Ô Z D E P sought F R F 200,000 for costs and expenses , be ing 
F R F 120,000 for t he fees c h a r g e d by its counsel for r e p r e s e n t i n g it before 
t he C o n s t i t u t i o n a l C o u r t and in S t r a s b o u r g and F R F 80,000 for 
t r an s l a t i on , c o m m u n i c a t i o n s and t rave l expenses c o n n e c t e d t h e r e w i t h . 

59. T h e G o v e r n m e n t a r g u e d , firstly, t h a t the costs of O Z D E P ' s 
r e p r e s e n t a t i o n before the C o n s t i t u t i o n a l C o u r t could not be re levan t 
he r e as it was u n c o n n e c t e d wi th t he p roceed ings before t he S t r a s b o u r g 
ins t i tu t ions . In add i t ion , since t h e r e was no a c c u r a t e , de ta i l ed s t a t e m e n t 
of account , it was impossible to verify w h e t h e r t he d o c u m e n t s p roduced by 
O Z D E P ' s lawyer in suppor t of its c la im for r e i m b u r s e m e n t of t he costs and 
expenses r e l a t e d to t he p r e s e n t p roceed ings . Last ly, t he fees c l a imed w e r e 
out of all p ropo r t i on wi th those genera l ly paid in s imi la r cases in T u r k e y . 
T h e p r e s e n t case was a relat ively s t r a igh t fo rward one t h a t had not 
r e q u i r e d m u c h t i m e or work . In any event , j u s t sa t is fact ion should reflect 
the social and economic condi t ions of t he c o u n t r y conce rned a n d not 
cons t i t u t e a source of unjus t e n r i c h m e n t for the app l i can t . 

60. T h e C o u r t r e i t e r a t e s t h a t in o rde r for costs to be recoverable u n d e r 
Art ic le 41 of t he C o n v e n t i o n , it m u s t be e s t ab l i shed t h a t they were 
ac tua l ly a n d necessar i ly i ncu r red , a n d r ea sonab l e as to q u a n t u m (see, 
a m o n g o t h e r a u t h o r i t i e s , Nikolova v. Bulgaria [ G C ] , no. 31195/96, § 79, 
E C H R 1999-11). In t h a t connec t ion , it should be no ted t h a t if the C o u r t 
finds t h a t t h e r e has been a viola t ion of t he C o n v e n t i o n , it m a y award the 
appl ican t not only t he costs a n d expenses i n c u r r e d before t he Conven t i on 
ins t i tu t ions , bu t also those i n c u r r e d in t he na t iona l cour t s for the 
p reven t ion or r ed re s s of t he viola t ion (see , a m o n g o t h e r a u t h o r i t i e s , 
Van Geyseghem v. Belgium [ G C ] , no. 26103/95 , § 45 , E C H R 1999-1). 

In t he p r e s e n t case , t h e costs r e l a t i n g to Ô Z D E P ' s r e p r e s e n t a t i o n 
before t he C o n s t i t u t i o n a l C o u r t w e r e i ncu r r ed wi th a view to avoiding 
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the pa r ty ' s d issolu t ion . It is t h a t d issolut ion t h a t led to t he above finding of 
a violat ion (see p a r a g r a p h 48 above) . C o n s e q u e n t l y , the dissolut ion 
p roceed ings a r e re levan t to t he d e t e r m i n a t i o n of j u s t sa t isfact ion. 

T h e C o u r t no tes , however , t h a t O Z D E P has not provided de ta i l s of t he 
n u m b e r of hou r s ' work for which its lawyer c la ims p a y m e n t . P u r s u a n t to 
Rule 60 § 2 it c anno t g r a n t t he a m o u n t c la imed . M a k i n g its a s s e s s m e n t on 
an e q u i t a b l e basis , it awa rds F R F 40,000 to be paid to M r Mevlu t i l ik, for 
costs a n d expense s . 

D . D e f a u l t i n t e r e s t 

6 1 . T h e C o u r t d e e m s it a p p r o p r i a t e to adopt t he s t a t u t o r y r a t e of 
i n t e r e s t appl icable in F r a n c e a t the d a t e of adop t ion of t he p re sen t 
j u d g m e n t , which is 3.47% p e r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses t he G o v e r n m e n t ' s p r e l i m i n a r y object ion; 

2. Holds t h a t t h e r e has been a violat ion of Ar t ic le 11 of t he Conven t ion ; 

3. Holds t h a t it is unneces sa ry to cons ider w h e t h e r t h e r e has been a viol­
a t ion of Art ic les 9, 10 or 14 of t he Conven t ion ; 

4. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay M r Mevlu t Ilik, the 
r e p r e s e n t a t i v e of the app l i can t p a r t y in the p roceed ings before the 
C o u r t , w i th in t h r e e m o n t h s , by way of j u s t sa t is fact ion, 30,000 ( thi r ty 
t h o u s a n d ) F r e n c h francs for non-pecun ia ry d a m a g e a n d 40,000 (forty 
t h o u s a n d ) F rench francs for costs and expenses , to be conver t ed into 
T u r k i s h l iras at t he r a t e appl icable on the da t e of s e t t l e m e n t ; 
(b) t h a t s imple i n t e r e s t shal l be payable on the above sums a t an 
a n n u a l r a t e of 3.47% from the expiry of the above -men t ioned t h r e e 
m o n t h s un t i l s e t t l e m e n t ; 

5. Dismisses t he r e m a i n d e r of t he c la im for just sa t is fact ion. 

D o n e in Engl ish and in F r e n c h , and de l ivered a t a publ ic h e a r i n g in the 
H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on 8 D e c e m b e r 1999. 

Luz ius WlLDHABER 
P re s iden t 

Paul MAHONEY 
D e p u t y R e g i s t r a r 
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A. C o m p l a i n t s d e c l a r e d a d m i s s i b l e 

4 8 . T h e C o m m i s s i o n has dec l a r ed admiss ib le : 
(a) the compla in t t ha t the decision dissolving O Z D E P infr inged the 

r ight to f reedom of associa t ion; 
(b) t he compla in t t h a t the decision dissolving O Z D E P infr inged the 

r ight to f reedom of t hough t a n d of express ion ; and 
(c) t he compla in t t h a t O Z D E P was the vict im of d i sc r imina t ion based 

on t h e poli t ical op in ions it r e p r e s e n t e d . 

B. P o i n t s at i s s u e 

49. T h e poin ts a t issue in the i n s t an t case a r e : 
(a) w h e t h e r t he decision dissolving O Z D E P cons t i t u t ed a viola t ion of 

the pa r ty ' s r ight to f reedom of associat ion as g u a r a n t e e d by Art ic le 11 of 
the Conven t ion ; 

(b) w h e t h e r the decision dissolving O Z D E P c o n s t i t u t e d a violat ion of 
its r igh ts to f r eedom of t h o u g h t and of express ion as g u a r a n t e e d , 
respect ively, by Ar t ic les 9 and 10 of t he Conven t ion ; a n d 

(c) w h e t h e r O Z D E P ' s d isso lu t ion cons t i t u t ed d i s c r imina to ry 
t r e a t m e n t wi th in the m e a n i n g of Ar t ic le 14 of t h e Conven t i on read 
t o g e t h e r wi th Art ic les 9, 10 a n d 11. 

C. As r e g a r d s A r t i c l e 11 of t h e C o n v e n t i o n 

50. T h e app l ican t , t he F r e e d o m and D e m o c r a c y P a r t y ( O Z D E P ) , 
compla ins of the fact t h a t it was dissolved by the T u r k i s h C o n s t i t u t i o n a l 
C o u r t . In pa r t i cu l a r , it a s se r t s t h a t i ts d isso lu t ion c o n s t i t u t e d a n 
in f r ingemen t of its f reedom of associa t ion , in b r e a c h of Art ic le 11 of the 
Conven t ion , which provides : 

" I . Everyone has the right to freedom of peaceful assembly and to freedom of 
association with others, including the right to form and to join trade unions for the 
protection of his interests. 

2. No restrictions shall be placed on the exercise of these rights other than such as 
arc prescribed by law and are necessary in a democratic society in the interests of 
national security or public safety, for the prevention of disorder or crime, for the 
protection of health or morals or for the protection of the rights and freedoms of 
others. This Article shall not prevent the imposition of lawful restrictions on the 
exercise of these rights by members of the armed forces, of the police or of the 
administration of the State." 

1. Whether the applicant party qualifies as a "victim" 

51 . T h e C o m m i s s i o n no tes t h a t on 30 April 1993 the gene ra l a s sembly 
of O Z D E P ' s founding m e m b e r s a d o p t e d a reso lu t ion dissolving it while 



322 CASE OF FREEDOM AND DEMOCRACY PARTY (OZDEP) v. TURKEY -
OPINION OF THE COMMISSION 

the C o n s t i t u t i o n a l C o u r t p roceed ings were still pend ing . T h e Gove rn ­
m e n t have not d i s p u t e d t h a t the app l i can t qual if ies as a vict im bu t the 
C o m m i s s i o n cons iders it necessary to e x a m i n e this point of its own 
mot ion . 

52. T h e C o m m i s s i o n observes at the ou t se t t h a t O Z D E P ' s decis ion to 
dissolve itself did not s top the C o n s t i t u t i o n a l C o u r t ru l ing on the po in t s a t 
issue a n d issuing a n o r d e r dissolving the p a r t y u n d e r the c lear provis ions 
of sect ion 108 of Law no. 2820 on the r egu l a t i on of poli t ical pa r t i e s . T h o s e 
p roceed ings con t i nued as if O Z D E P h a d con t i nued to exist un t i l it was 
dissolved by the C o n s t i t u t i o n a l C o u r t on 14 J u l y 1993. It follows tha t the 
decision by O Z D E P ' s founding m e m b e r s to dissolve t he p a r t y had no effect 
at the domes t i c level. 

53 . As to t h e q u e s t i o n w h e t h e r , a t t h e point a t which the p a r t y was 
dissolved by the C o n s t i t u t i o n a l C o u r t , O Z D E P ' s founding m e m b e r s and 
l eaders had the i n t e n t i o n of c o n t i n u i n g as an "assoc ia t ion" wi th in the 
m e a n i n g of Art ic le 11 of t he Conven t ion , t he C o m m i s s i o n r e i t e r a t e s t h a t 
the Conven t ion is i n t e n d e d to g u a r a n t e e not r igh t s t h a t a re theore t i ca l or 
i l lusory but r igh t s t h a t a r e p rac t ica l and effective (see Eur . C o u r t H R , 
Airey v. I r e l and j u d g m e n t of 9 O c t o b e r 1979, Ser ies A no. 32, p . 12, § 24, 
and the Ar t ico v. I taly j u d g m e n t of 13 M a y 1980, Ser ies A no. 37, pp . 15-16, 
§ 33). T h e C o m m i s s i o n no tes t h a t O Z D E P ' s pr inc ipa l concern in 
dissolving i tself was to avoid t he consequences of dissolut ion by the 
C o n s t i t u t i o n a l C o u r t - in pa r t i cu l a r , a b a n on poli t ical act ivi t ies by its 
found ing m e m b e r s a n d l eader s . T h e r e is no ev idence t h a t t he pa r ty ' s 
decision to dissolve itself was an act of free will i n t e n d e d to t e r m i n a t e the 
ex is tence of a g r o u p hold ing the poli t ical ideology r e p r e s e n t e d by O Z D E P . 
O n the con t r a ry , t h a t p a r t of the C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t dea l ing 
wi th the d i sc repancy be tween Art ic le 69 of t he C o n s t i t u t i o n a n d sect ion 95 
of the Law on the r egu la t ion of polit ical pa r t i e s (see p a r a g r a p h 33 of t he 
r e p o r t ) , like J u d g e Goni i l ' s d i s sen t ing opin ion on the s a m e poin t , suppo r t s 
t he hypothes i s t h a t in dissolving itself, O Z D E P was ac t ing 
oppor tun i s t i ca l ly to avoid sanc t ions which, u n d e r t h e re levant domes t i c 
law, would go beyond m e r e dissolut ion. In t he light of t he se 
cons ide ra t ions , t he C o m m i s s i o n conc ludes t h a t , a t t he t i m e at which 
O Z D E P was dissolved by the C o n s t i t u t i o n a l C o u r t , it was still a poli t ical 
g r o u p or at t h e very least an assoc ia t ion covered by Art ic le 11 of the 
Conven t ion . 

54. C o n s e q u e n t l y , O Z D E P can claim to be a vict im in r e l a t ion to its 
d isso lu t ion by the C o n s t i t u t i o n a l C o u r t . 

2. Whether there has been an interference 

55. T h e C o m m i s s i o n t akes t he view t h a t O Z D E P ' s compla in t s 
c o n c e r n i n g its d isso lu t ion fall wi th in t he scope of Art ic le 11 of the 
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Conven t i on and t h a t f reedom of associa t ion as def ined in t h a t provision 
also g u a r a n t e e s the r ight of a polit ical pa r ty , once formed, to ca r ry on its 
poli t ical act ivi t ies freely (see U n i t e d C o m m u n i s t P a r t y of T u r k e y , N iha t 
Sa rg in and Nabi Yagci , r epo r t of t he C o m m i s s i o n of 3 S e p t e m b e r 1996, 
§ 46; Eur . C o u r t H R , U n i t e d C o m m u n i s t P a r t y of T u r k e y and O t h e r s v. 
T u r k e y j u d g m e n t of 30 J a n u a r y 1998, Reports of Judgments and Decisions 
1 9 9 8 T pp . 16-19, §§ 24-33). 

56. T h e C o m m i s s i o n concludes t h a t dissolving O Z D E P cons t i t u t ed 
" i n t e r f e r e n c e " in t he exercise of its f reedom of associa t ion as g u a r a n t e e d 
by Art ic le 11 § 1 of t he Conven t i on . 

57. T h e C o m m i s s i o n also cons iders t h a t Art ic le 1 1, n o t w i t h s t a n d i n g its 
a u t o n o m o u s role and p a r t i c u l a r sphe re of appl ica t ion , m u s t in t he p re sen t 
case also be cons ide red in t he l ight of Ar t ic les 9 and 10. T h e pro tec t ion of 
pe r sona l opinion afforded by Art ic les 9 and 10 in t he s h a p e of f reedom of 
t h o u g h t and f reedom of express ion is also one of t he pu rposes of f reedom 
of associa t ion as g u a r a n t e e d by Ar t ic le 11 (see Eu r . C o u r t H R , Young , 
J a m e s a n d W e b s t e r v. the U n i t e d K i n g d o m j u d g m e n t of 13 A u g u s t 1981, 
Ser ies A no. 44, pp. 23-24, § 57). 

3. Whether the interference was justified 

58. T h e appl ican t pa r t y con tes t s t he reasons given by the T u r k i s h 
C o n s t i t u t i o n a l C o u r t in its j u d g m e n t dissolving it a n d which t h e 
G o v e r n m e n t a d o p t e d in the i r submiss ions . It m a i n t a i n s t h a t its 
p r o g r a m m e mere ly e m p h a s i s e d the need to foster t he " K u r d i s h " 
l a n g u a g e and " K u r d i s h " c u l t u r e a n d the need for legislative m e a s u r e s to 
t h a t end, but advoca ted n e i t h e r t he s e p a r a t i o n of t he K u r d s from T u r k e y 
nor t he founda t ion of a new K u r d i s h S t a t e . T h e app l ican t conc ludes tha t 
its d issolut ion was not jus t i f ied u n d e r Art ic les 9 § 2, 1 0 § 2 o r 11 § 2 of t he 
Conven t i on . 

59. T h e G o v e r n m e n t point out t h a t t he g r o u n d s on which a polit ical 
pa r t y m a y be dissolved by the C o n s t i t u t i o n a l C o u r t a r e c lear ly set out in 
L a w no . 2820 on the r egu l a t i on of poli t ical p a r t i e s . 

60. T h e G o v e r n m e n t also s u b m i t t h a t dissolving O Z D E P was a 
p e r m i t t e d res t r i c t ion u n d e r p a r a g r a p h 2 of Art ic le 11 of t h e Conven t ion . 

6 1 . T h e y go on to asse r t t h a t t he T u r k i s h C o n s t i t u t i o n a l C o u r t , like 
t he G e r m a n Fede ra l C o n s t i t u t i o n a l C o u r t a n d the F r e n c h Conseil 
constitutionnel, has deve loped , in a line of cases conce rn ing political 
p a r t i e s , t he t heo ry of cons t i t u t iona l o rde r , accord ing to which the 
pr inc ip les c h a r a c t e r i s i n g t he cons t i tu t iona l sys tem of t h e S t a t e in 
ques t i on - inc luding the pr inc ip le t h a t t he na t ion is indivisible - a r e 
abso lu te values which all poli t ical p a r t i e s a r e bound to respec t . 

62. T h e G o v e r n m e n t a r g u e t h a t t he objectives set out in O Z D E P ' s 
p r o g r a m m e a r e such as to inci te p a r t of t he T u r k i s h popu la t ion to 
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in su r r ec t i on and to t a k e u p illegal act ivi t ies such as p l a n n i n g a new 
poli t ical sys tem a n d laws incompa t ih l e wi th t he cons t i t u t iona l pr inc ip les 
of the T u r k i s h S t a t e . 

63 . T h e y asser t t h a t O Z D E P , in m a k i n g a d is t inc t ion b e t w e e n the 
" K u r d i s h and T u r k i s h p e o p l e s " and t a k i n g as a basis " t he K u r d i s h 
people ' s r ight to s e l f -de t e rmina t ion" , was seek ing to foment 
d i sc r imina t ion wi th in T u r k i s h society on the g r o u n d s of e thn i c origin. 
Th i s a p p r o a c h , p ropos ing the c r ea t i on of a n e thn i c minor i ty wi th in t he 
na t ion , was incompa t ib l e wi th na t iona l in tegr i ty , a concept based on the 
pr inciple of equa l r igh t s for all c i t izens wi thou t any d is t inc t ion . T h e 
G o v e r n m e n t cons ider t h a t , in the c i r c u m s t a n c e s , dissolving O Z D E P was 
"necessa ry in a d e m o c r a t i c socie ty" a n d m e t a p re s s ing social need , n a m e l y 
t he p ro tec t ion of public o r d e r a n d of the r ights of o t h e r s . 

64. In suppor t of the i r a r g u m e n t s , the G o v e r n m e n t refer to the F rench 
Conseil constitutionnel decis ion dec la r ing t h a t those provisions of t he Act on 
t he s t a t u s of Cors ica which d r e w a d is t inc t ion b e t w e e n the "Cors i can 
peop l e " a n d the "F rench peop l e " were u n c o n s t i t u t i o n a l . 

65. T h e C o m m i s s i o n m u s t dec ide w h e t h e r t h e i n t e r f e r ence in ques t i on 
was "p resc r ibed by law", p u r s u e d an a im which was l eg i t ima te u n d e r 
Art ic le 11 § 2 a n d was "necessa ry in a d e m o c r a t i c society" for t he 
a c h i e v e m e n t of one of those a ims . 

66. T h e C o m m i s s i o n no tes t h a t t he dissolut ion of O Z D E P was based 
on provisions of t he C o n s t i t u t i o n and on sect ions 78, 81 and 89 of Law 
no. 2820 on the r egu l a t i on of poli t ical pa r t i e s . T h e r e is no doub t t h a t 
those provisions fulfil the condi t ions impl ied - accord ing to the case-law 
of t he Conven t i on o r g a n s - by t he words "p resc r ibed by law" (see, for 
e x a m p l e , Eur . C o u r t H R , Sunday Times v. the U n i t e d K i n g d o m (no. 1) 
j u d g m e n t of 26 Apri l 1979, Series A no. 30, p. 3 1 , § 49) . 

67. As to the a ims p u r s u e d by the in t e r f e rence , t he C o m m i s s i o n 
observes t h a t t h e G o v e r n m e n t cite the following: t he p reven t ion of 
d i sorder , na t iona l secur i ty ( inc luding the p ro t ec t i on of t he t e r r i t o r i a l 
in t eg r i ty of t he coun t ry ) and the p ro tec t ion of t he r igh t s of o t h e r s . 

68. Even a s s u m i n g t h a t t he "p reven t ion of d i so rde r " can include 
p r o t e c t i n g t he pr inciple of s ecu la r i sm, dissolving a poli t ical p a r t y for 
p ropos ing t h a t the Rel igious Affairs D e p a r t m e n t should be abol ished 
c a n n o t , in the C o m m i s s i o n ' s view, be said to p u r s u e any of t he 
l e g i t i m a t e a i m s r e fe r r ed t o by the G o v e r n m e n t . In fact t h e G o v e r n m e n t 
have not s u b m i t t e d any obse rva t ions to the C o m m i s s i o n in suppor t of 
this g r o u n d of d issolut ion. Moreover , the C o m m i s s i o n notes t h a t t he 
C o n s t i t u t i o n a l C o u r t , in i ts j u d g m e n t of 14 J u l y 1993, m e r e l y se t s ou t 
why the fact t h a t t he Rel igious Affairs D e p a r t m e n t is pa r t of t he 
g o v e r n m e n t does not c o n t r a v e n e the pr inciple of secu la r i sm, wi thou t 
clarifying why a proposa l to abol ish t h a t d e p a r t m e n t would infr inge t he 
s a m e pr inc ip le . 
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69. As r ega rds the finding t h a t O Z D E P should be dissolved on the 

g r o u n d t h a t it was t he m o u t h p i e c e of a s e p a r a t i s t t endency , the 

C o m m i s s i o n cons iders t h a t such a n object ive c a n n o t be said to p u r s u e 

t he i n t e r e s t s of "na t iona l secur i ty" a n d "publ ic safety"; no one has 

c l a imed before it t h a t O Z D E P was a t e r ro r i s t o rgan i sa t ion . A l t h o u g h the 

G o v e r n m e n t aff i rmed the c o n t r a r y before t he C o m m i s s i o n , Pr inc ipa l 

S t a t e C o u n s e l never a r g u e d in the C o n s t i t u t i o n a l C o u r t t h a t O Z D E P ' s 

cons t i tu t ion e n c o u r a g e d the commiss ion of acts of violence. 

70. As to t h e a i m s of p r o t e c t i n g t e r r i t o r i a l i n t eg r i ty a n d p r e v e n t i n g 

d i so rder , t he C o m m i s s i o n cons iders t h a t a ban on any des t ruc t ive activity 

a i m e d at b r e a k i n g u p a S t a t e or d iv id ing its t e r r i t o ry is des igned to p ro tec t 

t e r r i t o r i a l in tegr i ty and , t h u s , " n a t i o n a l secur i ty" (see t he U n i t e d 

C o m m u n i s t P a r t y of T u r k e y and O t h e r s j u d g m e n t ci ted above, p . 20, 

§§ 40-41) . T h e in te r fe rence the re fo re p u r s u e d a t least one of the 

l eg i t ima t e a i m s set out in p a r a g r a p h 2 of Ar t ic le 11 of t h e C o n v e n t i o n . 

71 . As to t he ques t ion w h e t h e r t he i n t e r f e r ence was "necessa ry in a 

d e m o c r a t i c society", the C o m m i s s i o n refers to t he C o u r t ' s ru l ing in the 

U n i t e d C o m m u n i s t P a r t y of T u r k e y a n d O t h e r s j u d g m e n t (c i ted above, 

pp. 20-22, §§ 43-47): 

"... there can be no democracy without pluralism. It is for that reason that freedom of 
expression as enshrined in Article 10 is applicable, subject to paragraph 2, not only to 
'information' or ' ideas' that are favourably received or regarded as inoffensive or as a 
mat ter of indifference, but also to those that offend, shock or disturb (see, among many 
other authorities, the Vogt [v. Germany] judgment [of 26 September 1995, Series A 
no. 323], p. 25, § 52). The fact that their activities form part of a collective exercise of 
freedom of expression in itself entitles political part ics to seek the protection of Articles 
10 and 1 1 of the Convention. 

In the Informationsverein Lentia and Others v. Austria judgment the Court 
described the State as the ultimate guarantor of the principle of pluralism (see the 
judgment of 24 November 1993, Series A no. 276, p. 16, § 38). In the political sphere 
that responsibility means that the State is under the obligation, among others, to hold, 
in accordance with Article 3 of Protocol No. 1, free elections at reasonable intervals by 
secret ballot tinder conditions which will ensure the free expression of the opinion of the 
people in the choice of the legislature. Such expression is inconceivable without the 
participation of a plurality of political parties representing the different shades of 
opinion to be found within a country's population. By relaying this range of opinion, 
not only within political insl it tit ions but also - with the help of the media - a I all levels 
of social life, political parties make an irreplaceable contribution to political debate, 
which is at the very core of the concept of a democratic society (see the Lingens v. 
Austria judgment of 8 July 1986, Series A no. 103, p. 26, § 42, and the Castells v. Spain 
judgment of 23 April 1992, Scries A no. 236, p. 23, § 43). 

Democracy is without doubt a fundamental feature of the European public order (see 
the Loizidou [v. Turkey (preliminary objections)] judgment [of 23 March 1995, Series A 
no. 310], p. 27, § 75). 

That is apparent, firstly, from the Preamble to the Convention, which establishes a 
very clear connection between the Convention and democracy by slating that the 
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maintenance and further realisation of human rights and fundamental freedoms are 
best ensured on the one hand by an effective political democracy and on the other by a 
common understanding and observance of human rights (see the KJass and Others [v. 
Germany] judgment [of 6 September 1978, Series A no. 28], p. 28, § 59). The Preamble 
goes on to affirm that European countries have a common heritage of political tradition, 
ideals, freedom and the rule of law. The Court has observed that in that common 
heritage are to be found the underlying values of the Convention (see the Soering v. 
the United Kingdom judgment of 7 July 1989, Scries A no. 161, p. 35, § 88); it has 
pointed out several times that the Convention was designed to maintain and promote 
the ideals and values of a democratic society (see the Kjcldscn, Busk Madsen and 
Pedersen v. Denmark judgment of 7 December 1976, Scries A no. 23, p. 27, § 53, and 
the Soering judgment cited above, p. 34, § 87). 

In addition, Articles 8, 9, 10 and i 1 of the Convention require that interference with 
the exercise of the rights they enshrine must be assessed by the yardstick of what is 
'necessan in .i demoeratii society'. The only type of necessitx capable of justifying . i n 
interference with any of those rights is, therefore, one which may claim to spring from 
'democratic society'. Democracy thus appears to be the only political model 
contemplated by the Convention and, accordingly, the only one compatible with it. 

The Court has identified certain provisions of the Convention as being characteristic 
of democratic society. Thus in its very first judgment it held thai in a 'democratic society 
within the meaning of the Preamble and the other clauses of the Convention', 
proceedings before the judiciary should be conducted in the presence of the parties and 
in public and that that fundamental principle was upheld in Article 6 of the Convention 
(see the Lawless v. Ireland judgment of 14 November I960 (preliminary objections and 
questions of procedure), Series A no. 1, p. 13). In a field closer to the one concerned in the 
instant case, the Court has on many occasions stated, for example, that freedom of 
expression constitutes one of the essential foundations of a democratic society and one 
of the basic conditions for its progress and each individual's self-fulfilment (sec, among 
other authorities, the Vogt judgment cited above, p. 25, § 52), whereas in the Mathieu-
Mohin and Clerfayt [v. Belgium] judgment [of 2 March 1987, Series A no. 113,] it noted 
the prime importance of Article 3 of Protocol No. 1, which enshrines a characteristic 
principle of an effective political democracy (p. 22, § 47). 

Consequently, the exceptions set out in Article II are, where political parties are 
concerned, to be construed strictly; only convincing and compelling reasons can justify 
restrictions on such part ies ' freedom of association. In determining whether a necessity 
within the meaning of Article 11 § 2 exists, the Contracting States have only a limited 
margin of appreciation, which goes hand in hand with rigorous European supervision 
embracing both the law and the decisions applying it, including those given by 
independent courts. The Court has already held that such scrutiny was necessary in a 
case concerning a Member of Parliament who had been convicted of proffering insults 
(see the Castells judgment cited above, pp. 22-23, § 42); such scrutiny is all the more 
necessary where an entire political parly is dissolved and its leaders banned from 
carrying on any similar activity in the future. 

When ihc Court carries out its scrutiny, its task is not to substitute its own view for 
that of the relevant national authorities but rather to review under Article 11 the 
decisions they delivered in the exercise of their discretion. This does not mean that it 
has to confine itself to ascertaining whether the respondent State exercised its 
discretion reasonably, carclullv and in good faith; it must look at the interference 
complained of in the light of the case as a whole and determine whether it was 
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'proportionate to the legitimate aim pursued' and whether the reasons adduced by the 
national authorities to justify it are 'relevant and sufficient'. In so doing, the Court has 
to satisfy itself that the national authorities applied standards which were in conformity 
with the principles embodied in Article 11 and, moreover, that they based their decisions 
on an acceptable assessment of the relevant facts (see, mutatis mutandis, the Jersild v. 
Denmarkjudgment of 23 September 1994, Series A no. 298, p. 26, § 31)." 

72. T h e C o m m i s s i o n m u s t now e x a m i n e the individual c i r c u m s t a n c e s 
of t he case a n d in p a r t i c u l a r O Z D E P ' s cons t i t u t ion , which provided the 
g r o u n d s for t he o r d e r dissolving the par ty . 

73. It observes , first, t h a t O Z D E P ' s cons t i t u t ion , r e ad as a whole , 
d e m o n s t r a t e s t h a t t he p a r t y was d e m o c r a t i c in s t r u c t u r e . It p roposed to 
a t t a i n its poli t ical objectives exclusively by legal m e a n s . I n d e e d , Pr inc ipa l 
S t a t e C o u n s e l did not a r g u e t he c o n t r a r y in the T u r k i s h C o n s t i t u t i o n a l 
C o u r t . In this respec t , O Z D E P is different from the G e r m a n C o m m u n i s t 
P a r t y , which was dissolved by t h e G e r m a n F e d e r a l C o n s t i t u t i o n a l C o u r t 
on 17 A u g u s t 1956, since t h a t p a r t y express ly dec l a r ed i tself to be p u r s u i n g 
the a im of e s t ab l i sh ing the d i c t a to r sh ip of t he p r o l e t a r i a t by revolu t ionary 
m e a n s (see app l i ca t ion no. 250/57, decis ion of 20 J u l y 1957, Yea rbook 1, 
p. 225) . F u r t h e r , it has not been shown tha t O Z D E P i n t e n d e d to des t roy 
the d e m o c r a t i c and plura l i s t sys tem in T u r k e y or t h a t it encou raged a 
b r e a c h of f u n d a m e n t a l h u m a n r igh ts in t h e form of rac ia l d i sc r imina t ion . 

74. T h e C o m m i s s i o n also no tes t h a t the sect ion of O Z D E P ' s 
cons t i t u t i on which dea l s wi th the s i t ua t ion of T u r k i s h ci t izens of K u r d i s h 
or igin con ta ins no proposa l to use violence or o t h e r a n t i - d e m o c r a t i c or 
u n c o n s t i t u t i o n a l m e a n s . O n the con t ra ry , the cons t i t u t i on sugges t s 
exclusively d e m o c r a t i c a n d poli t ical so lu t ions to t h e p r o b l e m s . It is t r u e 
t h a t t h e sect ion in ques t i on occasional ly uses t he words " K u r d i s h peop le" 
or " K u r d i s h n a t i o n " a n d even sugges t s t h a t t h e r e is a d i s t inc t ion be tween 
the " T u r k i s h " and " K u r d i s h " peoples and " o t h e r na t i ona l minor i t i e s" . 
However , th is sect ion, r e ad as a whole , does not con ta in any encou rage ­
m e n t to e x t r e m i s t or t e r ro r i s t g roups to des t roy the cons t i t u t iona l o rde r 
of t he S t a t e or to found a Kurd i sh S t a t e by the use of force. 

75. In th is r e g a r d , t he C o m m i s s i o n refers to t he C o u r t ' s case-law, 
accord ing to which, "one of t he pr inc ipa l cha rac t e r i s t i c s of d e m o c r a c y [is] 
t he possibil i ty it offers of resolving a coun t ry ' s p r o b l e m s t h r o u g h d ia logue , 
w i thou t r ecourse to violence, even w h e n they a r e i rk some . D e m o c r a c y 
thr ives on f r eedom of express ion . F r o m t h a t point of view, t h e r e can be 
no jus t i f i ca t ion for h i n d e r i n g a poli t ical g roup solely because it seeks to 
d e b a t e in public t he s i t ua t ion of p a r t of the S t a t e ' s popu la t ion and to 
t a k e pa r t in t he na t i on ' s pol i t ical life in o r d e r to find, acco rd ing to 
d e m o c r a t i c ru les , so lu t ions capab le of satisfying everyone c o n c e r n e d " 
(see t he U n i t e d C o m m u n i s t P a r t y of T u r k e y and O t h e r s j u d g m e n t cited 
above , p . 27, § 57) . T o j u d g e by its p r o g r a m m e , t h a t was indeed O Z D E P ' s 
objective in this field. 
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Conclusion 

79. T h e C o m m i s s i o n conc ludes , by twenty-n ine vo tes to one , t h a t t h e r e 
has been a violat ion of Art ic le 11 of t he Conven t i on . 

D . As r e g a r d s A r t i c l e s 9 a n d 10 o f t h e C o n v e n t i o n 

80. T h e s e Ar t ic les provide as follows: 

Article 9 

"1 . Everyone has the right to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief and freedom, cither alone or in 
community with others and in public or private, to manifest his religion or belief, in 
worship, teaching, practice and observance. 

2. Freedom to manifest one's religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic society in the 
interests of public safety, for the protection of public order, health or morals, or for the 
protection of the rights and freedoms of others." 

76. T h e C o m m i s s i o n recal ls t ha t it c a n n o t be ruled out t h a t a pa r ty ' s 
poli t ical p r o g r a m m e m a y conceal objectives and i n t en t i o n s different from 
t h e ones it p roc la ims . T o verify t h a t it does not , t he c o n t e n t of t he 
p r o g r a m m e mus t be c o m p a r e d wi th t he pa r ty ' s ac t ions a n d the posi t ions 
it defends . In the p r e s e n t case , O Z D E P ' s p r o g r a m m e could ha rd ly have 
b e e n bel ied by a n y p rac t i ca l ac t ion it took, s ince it was dissolved 
i m m e d i a t e l y af ter be ing formed and accordingly did not even have t i m e 
to t ake any act ion. It was t hus "pena l i sed for conduc t r e l a t i n g solely to 
t h e exerc ise of f reedom of e x p r e s s i o n " (see t he U n i t e d C o m m u n i s t P a r t y 
of T u r k e y a n d O t h e r s j u d g m e n t ci ted above, p . 27, § 58) . 

77. T h e C o m m i s s i o n does not u n d e r e s t i m a t e the d a n g e r s which 
s e p a r a t i s t i n t r i gue in T u r k e y poses to t h e coun t ry ' s t e r r i t o r i a l in tegr i ty , 
i n a s m u c h as it is a c c o m p a n i e d by t e r ro r i s t acts manifes t ly c o n t r a r y to 
h u m a n r igh t s . In t he p re sen t case , however , it finds no evidence to enab le 
it to conc lude , in t he absence of any act ivi ty by Ô Z D E P , t h a t t he p a r t y bore 
any responsibi l i ty for the p rob l ems which t e r r o r i s m poses in T u r k e y (see 
t he Un i t ed C o m m u n i s t Pa r t y of T u r k e y and O t h e r s j u d g m e n t ci ted above, 
p . 27, § 5 9 ) . 

78. In the light of t he foregoing, t he C o m m i s s i o n cons iders t h a t the 
m e a s u r e in issue c a n n o t be r e g a r d e d as necessa ry in a d e m o c r a t i c society 
wi th in t he m e a n i n g of Art ic le 11 § 2 of t he C o n v e n t i o n . For t he s a m e 
reasons , t he C o m m i s s i o n l ikewise cons iders tha t t he m e a s u r e c a n n o t be 
jus t i f ied u n d e r Art ic le 17 of t he Conven t i on . 
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Article 10 

"1. Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers. This Article shall not prevent Slates from 
requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputation or rights of others, 
for preventing the disclosure of information received in confidence, or for maintaining 
the authority and impartiality of the judiciary." 

8 1 . T h e C o m m i s s i o n cons iders tha t in r e l a t ion to t he d isso lu t ion of 
poli t ical p a r t i e s Ar t ic le 11 of t he C o n v e n t i o n is a lex specialis. In the light 
of its conclusion conce rn ing Art ic le 11 of t he C o n v e n t i o n (see p a r a g r a p h 79 
above) , the C o m m i s s i o n cons iders t h a t it is not necessa ry also to e x a m i n e 
the facts of t h e case u n d e r Ar t i c les 9 a n d 10 of t he Conven t i on . 

Conclusion 

82. T h e C o m m i s s i o n concludes , by twen ty -n ine votes to one , t h a t no 
s e p a r a t e issue ar ises u n d e r Art ic les 9 and 10 of t he Conven t i on . 

E. As r e g a r d s A r t i c l e 14 o f t h e C o n v e n t i o n 

83. Art ic le 14 of the C o n v e n t i o n provides : 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

84. T h e app l ican t p a r t y rel ies on th is provision, a l leg ing t h a t it was 
d i s c r i m i n a t e d aga ins t on the g r o u n d s of the polit ical opinions it sought t o 
d i s s e m i n a t e . T h e G o v e r n m e n t point ou t t h a t in T u r k e y no d i sc r imina t ion 
b e t w e e n ci t izens on t h e g r o u n d of or igin or race is a l lowed. 

85 . In t he light of its conclus ion conce rn ing Ar t ic le 11 of the 
Conven t i on (see p a r a g r a p h 79 above) , the C o m m i s s i o n does not consider 
it necessa ry to ru le as to w h e t h e r t he re has a lso b e e n a v io la t ion of 
Art ic le 14 of the Conven t i on . 

Conclusion 

86. T h e C o m m i s s i o n conc ludes , by twen ty -n ine votes to one , t h a t it is 
not necessa ry to e x a m i n e s e p a r a t e l y w h e t h e r t h e r e h a s b e e n a violat ion of 
Art ic le 14 of the Conven t i on . 
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M. DE SALVIA 
Sec re t a ry to the C o m m i s s i o n 

S. TRECHSEL 
Pres iden t of the C o m m i s s i o n 

R e c a p i t u l a t i o n 

87. T h e C o m m i s s i o n conc ludes , by twen ty -n ine votes to one , t h a t t h e r e 
has been a violat ion of Art ic le 11 of the Conven t i on ( p a r a g r a p h 79). 

88. T h e C o m m i s s i o n conc ludes , by twenty-n ine votes to one , t h a t no 
s e p a r a t e issue a r i ses u n d e r Ar t ic les 9 and 10 of t h e C o n v e n t i o n 
( p a r a g r a p h 82). 

89. T h e C o m m i s s i o n conc ludes , by twenty-n ine votes to one , t h a t it is 
not necessa ry to e x a m i n e s e p a r a t e l y w h e t h e r t h e r e has been a violat ion of 
Ar t ic le 14 of the C o n v e n t i o n ( p a r a g r a p h 86). 
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D I S S E N T I N G O P I N I O N O F M r C A B R A L B A R R E T O 

{Translation) 

T o my d e e p r eg re t , I canno t s h a r e the opinion of t he major i ty of t he 
C o m m i s s i o n t h a t t h e r e has b e e n a violat ion of Art ic le 1 1 of t he 
Conven t i on in re la t ion to t he app l ican t pa r ty . 

I a m p e r s u a d e d t h a t the decis ion of the T u r k i s h C o n s t i t u t i o n a l C o u r t 
to dissolve O Z D E P a m o u n t e d to in t e r f e rence which was not necessa ry in a 
d e m o c r a t i c society a n d in t h a t r e g a r d I accept the r e a s o n i n g of t he 
major i ty of the C o m m i s s i o n set out in p a r a g r a p h s 55 et seq. 

However , I have difficulty in accep t ing t he major i ty view as to t he 
appl icant pa r ty ' s s t a t u s as a v ic t im. 

At t h e t i m e of t h e C o n s t i t u t i o n a l C o u r t ' s decis ion, t h e app l i can t p a r t y 
no longer had any legal ex i s t ence and , moreover , t he r ight infr inged was 
the r ight to f reedom of associa t ion, which the app l i can t p a r t y h a d a l r eady 
given up . 

It is u n d e n i a b l e t h a t t h e r e a r e v ic t ims of the decis ion in ques t i on - in 
pa r t i cu l a r , the founding m e m b e r s of t he app l ican t pa r ty , whose polit ical 
r igh t s have b e e n r e s t r i c t ed , a n d t hose w h o m i g h t have benef i ted from i t s 
a sse t s . 

However , it is se t t l ed case- law t h a t the concept of "v ic t im" is 
a u t o n o m o u s and m u s t be i n t e r p r e t e d i n d e p e n d e n t l y of concep ts of 
domes t i c law such as the capac i ty to b r i n g or t ake pa r t in legal 
p roceed ings . 

In o r d e r for an app l ican t to be able to c la im to be a v ic t im of a violat ion, 
he m u s t be d i rec t ly affected by the s i tua t ion of which he compla ins . 

A n associa t ion c a n n o t c la im to be a vict im of m e a s u r e s which affect i ts 
m e m b e r s but not it as such. 

Moreover , an associa t ion m a y not act on beha l f of its m e m b e r s before 
the C o m m i s s i o n unless it identif ies t h e m and provides evidence t h a t it has 
received specific in s t ruc t ions from each of t h e m (see app l i ca t ion no. 34614/ 
96, decis ion of 7 Apr i l 1997, Decis ions a n d R e p o r t s 89, p . 163), which is not 
at all wha t h a p p e n e d in the p r e s e n t case . 
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S O M M A I R E 1 

Victime - autodissolution d'un parti politique avant sa dissolution par la 
Cour constitutionnelle 

Dissolution d'un parti politique par la Cour constitutionnelle 

Article 11 

Liberté d'association - Dissolution d'un parti politique par la Cour constitutionnelle -
Ingérence - Sécurité nationale - Nécessaire dans une société démocratique - Interprétation 
stricte des exceptions à l'égard des partis politiques - Marge d'appréciation réduite - Incitation 
à la violence - Manifeste politique respectant les principes démocratiques 

Article 34 

Victime - Autodissolution d'un parti politique avant sa dissolution par la Cour 
constitutionnelle - Menace de conséquences négatives 

* 
* * 

Le parti politique requérant fut fondé en 1992. Le procureur général près la Cour 
de cassation requit auprès de la Cour constitutionnelle la dissolution du parti au 
motif que les objectifs du programme de celui-ci porteraient atteinte à l'intégrité 
territoriale, à l'unité de la nation et à la laïcité de l'Etat. L'assemblée des membres 
fondateurs du parti décida de dissoudre ce dernier, alors que la procédure devant 
la Cour constitutionnelle était encore pendante. Néanmoins, cette juridiction 
prononça la dissolution du parti, jugeant que l'autodissolution du parti ne 
l'empêchait pas de statuer sur le fond de l'affaire. De l'avis de la Cour 
constitutionnelle, ledit programme partait de l'idée qu'il existait en Turquie un 
peuple kurde distinct et que le parti soutiendrait le droit des Kurdes de mener 
une « guerre d'indépendance ». 

1. Exception préliminaire du Gouvernement (victime) : le Gouvernement n'ayant 
pas soulevé devant la Commission l'exception préliminaire selon laquelle le 
requérant ne pouvait passer pour victime du fait de l'autodissolution du parti, il 
devrait être déclaré forclos. Toutefois, la Commission a examiné la question 
d'office et maintenir la forclusion du Gouvernement priverait celui-ci de la 
possibilité de s'exprimer sur une question examinée par la Commission et 
débattue devant la Cour, ce qui paraît incompatible avec les principes du 
contradictoire et de l'égalité des armes. En conséquence, le Gouvernement doit 
être autorisé à soulever l'exception malgré le caractère tardif de celle-ci. 
S'agissant du bien-fondé de l'exception, les dirigeants du parti avaient décidé de 
le dissoudre dans l'espoir d'échapper à certaines conséquences d'une dissolution 
par la Cour constitutionnelle et leur décision n'avait donc pas été prise librement. 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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De plus, le droit interne dispose que l'existence d'un parti autodissous 
est maintenue pour les besoins de sa dissolution par la Cour constitutionnelle. 
Partant , il y a lieu de rejeter l'exception préliminaire. 
2. Article 11 : il y a eu ingérence dans le droit à la liberté d'association. Cette 
ingérence était prévue par la loi et visait un but légitime, à savoir protéger 
l'intégrité territoriale, et donc préserver la sécurité nationale. Quant à la 
nécessité de l'ingérence, la Cour ne voit rien qui, dans le programme du parti, 
puisse passer pour un appel à la violence ou au rejet des règles de la démocratie. 
Au contraire, le programme insiste sur la nécessité du respect des règles 
démocratiques. La référence, dans le programme, au droit à l 'autodétermination 
des « minorités nationales et religieuses » n'encourage pas, dans le contexte, la 
séparation d'avec la Turquie, et le fait qu'un tel projet politique passe pour 
incompatible avec les principes et structures actuels de l'Etat turc ne le rend pas 
contraire aux règles démocratiques : il est de l'essence de la démocratie de 
permettre la proposition et la discussion de projets politiques divers, même ceux 
qui remettent en cause le mode d'organisation actuel d'un Etat, pourvu qu'ils ne 
visent pas à porter atteinte à la démocratie elle-même. A défaut d'autres actions 
concrètes de nature à démentir la sincérité du programme, il n'y a pas lieu de la 
mettre en doute. Les exceptions visées à l'article 11 appellent, à l'égard des partis 
politiques, une interprétation stricte ; or l'Etat ne dispose que d'une marge 
d'appréciation réduite. En l'occurrence, l'ingérence litigieuse a été radicale, et 
des mesures d'une telle sévérité ne peuvent s'appliquer qu'aux cas les plus 
graves. Il y a lieu de tenir compte des difficultés liées à la lutte contre le 
terrorisme, mais le Gouvernement n'a pas établi comment le requérant pourrait 
porter une part de responsabilité dans les problèmes que pose le terrorisme ou 
comment son programme aurait pu les exacerber. La dissolution apparaît donc 
disproportionnée. 
Conclusion : violation (unanimité). 

Article 41 : la Cour relève que le parti requérant n'a fourni aucune pièce 
justificative à l'appui de sa demande au titre du dommage matériel. En 
conséquence, elle ne saurait l'accueillir. La Cour accorde une indemnité au 
représentant du parti pour les besoins de la procédure au titre du préjudice 
moral subi par les fondateurs et membres du parti. Elle alloue aussi une certaine 
somme pour frais et dépens. 

Jurisprudence citée par la Cour 

Kolompar c. Belgique, arrêt du 24 septembre 1992, série A n" 235-C 
Open Door et Dublin Well Woman c. Irlande, arrêt du 29 octobre 1992, série A 
n" 246-A 
Zana c. Turquie, arrêt du 25 novembre 1997, Recueil des arrêts et décisions 1997-VII 
Parti communiste unifié de Turquie et autres c. Turquie, arrêt du 30 janvier 1998, 
Recueil 1998-1 
Parti socialiste et autres c. Turquie, arrêt du 25 mai 1998, Recueil 1998-III 
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Nikolova c. Bulgarie [GC], n" 31195/96, CEDH 1999-11 
Okçuoglu c. Turquie [GC], n" 24246/94, 8 juillet 1999, non publié 
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En l 'a f fa ire Par t i d e la l i b e r t é e t d e la d é m o c r a t i e (ÖZDEP) 
c. T u r q u i e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i tuée , 
c o n f o r m é m e n t à l 'ar t icle 27 de la Conven t i on de s a u v e g a r d e des Droi ts 
de l ' H o m m e et des L iber tés f o n d a m e n t a l e s (« la C o n v e n t i o n »), telle 
q u ' a m e n d é e pa r le Protocole n" 1 1 ' , et aux c lauses p e r t i n e n t e s de son 
r è g l e m e n t 2 , en une G r a n d e C h a m b r e composée des j u g e s don t le nom 
suit : 

M M . L. WU.DHABER, président, 
A. PASTOR RIDRUEJO, 
G. BONELLO, 
L. CAFLISCH, 
J . MAKARCZYK, 
P . KORIS, 
J . - P . COSTA, 

M M C F . TULKENS, 
M M . K. JUNGWIERT, 

M . FISCHBACH, 
V. BUTKEVYCH, 
J . CASADEVALL, 

M M E S W . THOMASSEN, 
H .S . GREVE, 

M . A . B . BAKA, 
M""' S. BOTOUCHAROVA, 
M . F . G Ö L C Ü K L Ü J ' ^ ad hoc, 

ainsi q u e de M . P J . MAHONEY et M N I E M . DE BOER-BUQUICCHIO, greffiers 
adjoints, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 22 avril e t 
24 n o v e m b r e 1999, 

Rend l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r , te l le q u ' é t a b l i e en ve r tu de l 'ancien 
ar t ic le 19 de la Convent ion ' 5 , p a r la C o m m i s s i o n e u r o p é e n n e des Dro i t s de 
l ' H o m m e (« la C o m m i s s i o n ») le 24 s e p t e m b r e 1998, d a n s le déla i de trois 
mois q u ' o u v r a i e n t les a n c i e n s a r t i c les 32 § 1 et 47 de la Conven t i on . A son 
or ig ine se t rouve u n e r e q u ê t e (n" 23885/94) d i r igée con t re la Répub l ique 

Notes du greffe 
1-2. Entré en vigueur le 1" novembre 1998. 
3. Depuis l 'entrée en vigueur du Protocole n" 11, qui a amendé cette disposition, la Cour 
fonctionne de manière permanente. 
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d e T u r q u i e et don t un pa r t i pol i t ique fondé d a n s cet E t a t , le Pa r t i de la 
l iber té et de la d é m o c r a t i e ( O Z D E P ) , ag issan t pa r son p ré s iden t , 
M. Mevlii t Ilik, avai t saisi la C o m m i s s i o n le 21 m a r s 1994 e n v e r t u d e 
l ' anc ien ar t ic le 25. 

La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens a r t ic les 44 et 48 
ainsi q u ' à la déc l a r a t i on t u r q u e r econna i s san t la ju r id ic t ion obl iga to i re 
d e la C o u r (anc ien a r t i c le 46) . Elle a p o u r objet d ' o b t e n i r u n e décision 
su r le po in t de savoir si les faits de la cause révè len t un m a n q u e m e n t de 
l 'E ta t d é f e n d e u r aux ex igences de l 'ar t icle 11 de la Conven t ion . 

2. En r éponse à l ' invi ta t ion p révue à l 'ar t icle 33 § 3 d) du r è g l e m e n t A 1 , 
le r e q u é r a n t a e x p r i m é le dés i r de pa r t i c ipe r à l ' ins tance e t dés igné son 
conseil (ar t ic le 30) . M. R. B e r n h a r d t , p r é s iden t de la C o u r à l ' époque , a 
au to r i s é celui-ci à employer la l angue t u r q u e d a n s la p r o c é d u r e écr i te 
(ar t ic le 27 § 3) . 

3. En sa qua l i t é de p rés iden t de la c h a m b r e i n i t i a l emen t cons t i tuée 
(ancien ar t ic le 43 de la C o n v e n t i o n et a r t ic le 21 du r è g l e m e n t A) pour 
c o n n a î t r e n o t a m m e n t des ques t ions de p r o c é d u r e pouvan t se poser avan t 
l ' en t r ée en v igueur du Protocole n" 11, M. B e r n h a r d t a consu l t é , pa r 
l ' i n t e r m é d i a i r e du greffier, l ' agent du g o u v e r n e m e n t t u rc (« le 
G o u v e r n e m e n t »), le conseil du r e q u é r a n t et le d é l é g u é de la 
C o m m i s s i o n au sujet de l ' o rgan isa t ion de la p r o c é d u r e écr i te . 
C o n f o r m é m e n t à l ' o rdonnance r e n d u e en conséquence le 15 oc tobre 
1998, le greffier a reçu, le 6 j a n v i e r et le 8 février 1999 r e s p e c t i v e m e n t , 
les m é m o i r e s du r e q u é r a n t et du G o u v e r n e m e n t . 

4. A la sui te de l ' en t r ée en v igueur du Protocole n" 11 le 
1 e r n o v e m b r e 1998, et c o n f o r m é m e n t à l 'ar t ic le 5 § 5 dud i t Pro tocole , 
l ' e x a m e n de l 'affaire a é té confié à la G r a n d e C h a m b r e de la C o u r . C e t t e 
G r a n d e C h a m b r e c o m p r e n a i t de plein droi t M. R. T ü r m e n , j u g e élu au 
t i t r e de la T u r q u i e (ar t ic les 27 § 2 de la Conven t i on et 24 § 4 du 
r è g l e m e n t ) , M . L. W i l d h a b e r , p r é s i d e n t d e la C o u r , M l m E. P a l m , vice-
p r é s i d e n t e de la C o u r , ainsi q u e M. J . -P . C o s t a et M. M. F ischbach , vice-
p ré s iden t s de sect ion (ar t ic les 27 § 3 de la Conven t i on et 24 §§ 3 et 5 a) du 
r è g l e m e n t ) . O n t en o u t r e é té dés ignés p o u r c o m p l é t e r la G r a n d e 
C h a m b r e : M. A. P a s t o r R id rue jo , M. G. Bonel lo , M. J . Makarczyk , 
M. P. Kûr i s , M™' F. T u l k e n s , M m c V. S t r âzn ickâ , M. V. Butkevych , 
M. J . Casadeva l l , M""' H .S . Grève , M. A.B. Baka , M. R. M a r u s t e et 
M m c S. B o t o u c h a r o v a (ar t ic les 24 § 3 et 100 § 4 du r è g l e m e n t ) . P a r la 
su i te , M m e P a l m et M m e S t r â z n i c k â ainsi q u e M. M a r u s t e , e m p ê c h é s , on t 
é t é r e m p l a c é s pa r M. L. Cafl isch, M. K. J u n g w i e r t et M""' W. T h o m a s s e n , 
s u p p l é a n t s (ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

1. Noie du greffe : le règlement A s'est appliqué à toutes les affaires déférées à la Cour avant le 
1 e r octobre 1994 (entrée en vigueur du Protocole n" 9) puis, entre cette date et le 31 octobre 
1998, aux seules affaires concernant les Etats non liés par ledit Protocole. 
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5. Le 12 j a n v i e r 1999, M. W i l d h a b e r a d i spensé de s iéger M. T i i r m e n , 
qu i s 'é ta i t d é p o r t é à la su i te d ' une décis ion d e la G r a n d e C h a m b r e prise 
c o n f o r m é m e n t à l 'ar t ic le 28 § 4 d u r è g l e m e n t d a n s l 'affaire O g u r 
c. T u r q u i e ( r e q u ê t e n" 21594/93) . 

Le 2 février 1999, le G o u v e r n e m e n t a notifié a u greffe la dé s igna t i on de 
M. F. Gôlcuklù en qua l i t é d é j u g e ad hoc (ar t ic les 27 § 2 de la Conven t ion et 
29 § 1 du r è g l e m e n t ) . 

6. A l ' invi ta t ion de la C o u r (ar t ic le 99 du r è g l e m e n t ) , la C o m m i s s i o n a 
d é l é g u é l 'un de ses m e m b r e s , M. J . -C . G e u s , pour pa r t i c ipe r à la p r o c é d u r e 
d e v a n t la G r a n d e C h a m b r e . 

7. Ainsi q u ' e n avait déc idé le p r é s iden t , qu i avait é g a l e m e n t au to r i sé le 
consei l du r e q u é r a n t à e m p l o y e r la l a n g u e t u r q u e à l ' aud ience (ar t ic le 34 
§ 3 du r è g l e m e n t ) , une a u d i e n c e s'est dé rou l ée en public le 22 avril 1999, 
au Pala is des Dro i t s de l ' H o m m e à S t r a s b o u r g . 

O n t c o m p a r u : 

pour le Gouvernement 
M M . D.TEZCAN, 

M. ÔZMEN, 
D . AKÇAY, 
F. POLAT, 
I . BATMAZ KEREMOGLU, 
G. ACAR, 
M . KARALI, 

M m c 

M. 
M m c s 

agent, 

coagents, 

nseillers ; 

- pour le requérant 
M e H . KAPLAN, avocat au b a r r e a u d ' I s t anbu l conseil ; 

pour la Commission 
M. J . -C. GEUS, délésué. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M. G e u s , M r K a p l a n et 
M. Tezcan . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. La f o n d a t i o n de l 'ÔZDEP 

8. Le 19 oc tobre 1992, le P a r t i de la l iber té et de la d é m o c r a t i e 
( Ô Z D E P ) fut fondé et ses s t a t u t s déposes a u p r è s du m i n i s t è r e de 



340 ARRÊT PARTI DE LA LIBERTÉ ET DE LA DÉMOCRATIE (ÔZDEP) c. TURQUIE 

l ' In t é r i eu r . Son p r o g r a m m e c o m p r e n a i t n o t a m m e n t les passages 
su ivan t s : 

« (...) A la suite de la guerre de « libération » menée conjointement par des Kurdes, 
des Turcs et d 'autres populations minoritaires, le Sultanat a été aboli en Turquie et la 
République proclamée. 

Cet te institution n'a eu pour but que la souveraineté nationale. Les efforts réalisés 
pour concrétiser l'unification avec l'Europe sont demeurés sans lendemain. La Turquie 
n'a pas su échapper à la médiocrité. 

Depuis les premiers jours de la République, le monopole des partis au pouvoir 
perdure, parallèlement à la collaboration de bureaucrates civils et militaires. 

Pour préserver ce pouvoir monopolistique, les responsables mènent une politique 
consistant à ne pas reconnaître l'existence du peuple kurde et à ignorer ses droits les 
plus légitimes. 

L'idée « turque » dominante a été préservée jusqu'à présent, à l 'encontre des droits 
et revendications les plus naturels du peuple kurde, par le biais d'une propagande 
militariste et chauvine ainsi que par une politicpie d'exil et de destruction. La politique 
état ique fondée sur un système capitaliste prévoyant l'oppression des minorités, plus 
particulièrement kurdes et même turques, s'est poursuivie au nom de la 
modernisation et de l'occidentalisation. 

Face à cette politique qui affecte l 'intégrité territoriale de la Turquie dans ses aspects 
politiques, économiques et sociaux, aucune solution ne permet t ra d'arriver à bout de ce 
monopole état ique. Ce pouvoir va à l 'encontre des intérêts de l 'écrasante majorité de la 
population. 

Il impose cette situation par la force au peuple, afin de préserver ses intérêts dans la 
capitale. Il bloque ainsi tout processus démocratique visant à défendre les intérêts des 
travailleurs turcs et kurdes. 

Le Parti de la liberté et de la démocratie préconise la création d'un ordre dominé par 
la paix et la fraternité, dans lequel nos peuples auront droit à l 'autodétermination. 

Le Parti de la liberté et de la démocratie mène une lutte politique, démocratique et 
idéologique contre les courants et organisations fascistes, intégristes, chauvins et 
racistes qui font entrave à la solidarité, à l'union et à la fraternité des peuples. 

Qu'il s'agisse de politique intérieure ou de politique étrangère, le Parti de la liberté et 
de la démocratie a pour mission de protéger les intérêts de nos peuples et ceux de tous 
les travailleurs. L'OZDEP est le garant des valeurs culturelles, professionnelles, 
économiques et politiques des différentes minorités nationales ou religieuses, et de 
chaque catégorie socioprofessionnelle. Il revendique la reconnaissance du droit à la 
constitution d'un parti politique. 

Notre parti garantira aux minorités religieuses et nationales le droit de culte, la libre 
pratique de leur religion, la liberté de pensée, le respect des coutumes, des cultures et 
des langues. Tout individu sera habilité à utiliser les différents médias, et plus 
particulièrement la radio et la télévision. 

En vue d'établir un ordre social englobant les peuples turc et kurde, l 'OZDEP prévoit 
la marche à suivre pour élaborer et définir les conditions préalables. 
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L'ÔZDEP considère que nos peuples sont les uniques propriétaires des richesses du 
pays, des richesses naturelles et des ressources du sous-sol. 

L'OZDEP soutient la lutte juste et légitime menée par les peuples pour leur 
indépendance et leur liberté. Il est solidaire de cette lutte. 

Notre parti prévoit la création d'une assemblée démocratique, composée de 
représentants du peuple élus au suffrage universel. Cet te assemblée représentera les 
intérêts des peuples turc, kurde et de toute autre minorité. 

Cet te assemblée populaire et démocratique détiendra le pouvoir législatif actuel, et 
sera la garante de la souveraineté nationale de nos peuples. 

Les médias seront les artisans actifs de la consolidation de la fraternité et de l'amitié 
entre les peuples. Ils favoriseront une meilleure approche des différentes cultures et des 
langues, ils garantiront l 'identité nationale de chaque population. Ils auront pour 
mission de faire reconnaître h u i s droits politiques, économiques, sociaux ci culturels. 

Il n'y aura pas d'ingérence du gouvernement dans les affaires religieuses ; ces 
dernières seront confiées aux institutions compétentes. 

En vue de préserver l 'autodétermination des peuples opprimés, notre parti bannit 
toute agression culturelle, militaire, politique et économique. 

Le Parti de la liberté et de la démocratie milite pour l'unification volontaire des 
peuples kurde et turc qui ont participé à la fondation du pays. 

Le Parti de la liberté et de la démocratie estime que la démocratie commence par la 
solution du problème kurde. Ce dernier concerne toute personne turque et kurde qui 
soutient la liberté et la démocratie. 

Le Parti de la liberté et de la démocratie est partisan d'une solution pacifique et 
démocratique du problème kurde dans la stricte application des textes internationaux 
tels que l'Acte final d'Helsinki, la Convention européenne des Droits de l 'Homme et la 
Déclaration universelle des Droits de l 'Homme. 

Le Parti de la liberté et de la démocratie respectera intégralement 
l 'autodétermination du peuple kurde pour arriver à une issue démocratique fondée sur 
l 'autodétermination et l'égalité des peuples. 

Actuellement, le fonctionnement de la justice et les textes de loi en vigueur sont de 
nature antidémocratique, contraires aux droits et libertés fondamentales de l'homme et 
fondés sur des intérêts de classe. Ils renient l'identité du peuple kurde, interdisant toute 
organisation et association des travailleurs. Ils sont racistes et rétrogrades. 

Un ordre sera établi pour permet t re aux peuples turc, kurde et aux minorités de 
développer et de s'approprier librement leurs cultures spécifiques. Chaque peuple 
aura droit à l 'enseignement dans sa langue maternelle, condition sine qua non du 
devenir d'un peuple et d 'une nation. 

Toute personne aura droit à un enseignement de base dans sa langue maternelle. Le 
système scolaire, depuis l'école primaire jusqu'à l'université, sera fondé sur 
l 'enseignement dans la langue maternelle. La langue maternelle prévaudra devant la 
justice. (...) » 
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B. La d e m a n d e e n d i s s o l u t i o n d e l 'ÖZDEP 

9. Le 29 j a n v i e r 1993, le p r o c u r e u r g é n é r a l près la C o u r de cassa t ion 
(« le p r o c u r e u r g é n é r a l ») r equ i t a u p r è s de la C o u r cons t i tu t ionne l l e la 
d isso lu t ion d e l ' Ö Z D E P . Il lui r e p r o c h a d 'avoir enf re in t la C o n s t i t u t i o n et 
la loi su r les pa r t i s po l i t iques . D ' a p r è s lui, le c o n t e n u et les objectifs du 
p r o g r a m m e de l ' O Z D E P por t a i en t a t t e i n t e à l ' i n tégr i t é t e r r i t o r i a l e , à 
l ' un i té d e la na t i on et à la laïci té d e l 'E ta t . 

10. Le 25 février 1993, le p r é s iden t de la C o u r cons t i tu t ionne l l e 
t r a n s m i t le r équ i s i to i re du p r o c u r e u r g é n é r a l au p rés iden t de l ' Ö Z D E P , 
en invi tan t celui-ci à s o u m e t t r e ses obse rva t ions p r é l i m i n a i r e s en défense . 

11. Le 29 m a r s 1993, les avocats de l ' O Z D E P p r é s e n t è r e n t leurs 
obse rva t ions écr i tes p r é l i m i n a i r e s et d e m a n d è r e n t la t e n u e d ' une 
a u d i e n c e . Ils s o u t i n r e n t n o t a m m e n t q u e la loi sur les pa r t i s po l i t iques 
c o n t e n a i t des d isposi t ions c o n t r a i r e s aux dro i t s f o n d a m e n t a u x g a r a n t i s 
p a r la C o n s t i t u t i o n . De plus , la d issolut ion du pa r t i enf re indra i t des 
t e x t e s i n t e r n a t i o n a u x te ls q u e la Conven t i on e u r o p é e n n e des Dro i t s de 
l ' H o m m e , le Pac t e i n t e r n a t i o n a l re la t i f aux d ro i t s civils et po l i t iques , 
l 'Acte final d 'He l s ink i et la C h a r t e de Par i s pour u n e nouvel le E u r o p e . 
Aussi ne serai t - i l pas accep tab le d ' i m p o s e r à un pa r t i po l i t ique , sous la 
m e n a c e de sa dissolut ion, l 'obl igat ion de dé fendre u n e idéologie qui soit 
conforme aux disposi t ions de la C o n s t i t u t i o n t u r q u e . 

C. La d i s s o l u t i o n d e l 'ÖZDEP 

12. Le 30 avril 1993, l ' a s semblée des fonda t eu r s de l ' O Z D E P déc ida de 
d i s soudre le pa r t i , a lors q u e la p r o c é d u r e devan t la C o u r cons t i tu t ionne l l e 
é ta i t enco re p e n d a n t e . 

13. Le 11 ma i 1993, le p r o c u r e u r g é n é r a l soumi t à la C o u r ses 
observa t ions sur le fond de l 'affaire. Ayant déc la ré sa d isso lu t ion , 
l ' O Z D E P , de son cô té , ne p r é s e n t a pas d 'obse rva t ions sur le fond. 

14. Le 14juil let 1993, la C o u r cons t i tu t ionne l l e p rononça la d issolut ion 
de l ' Ö Z D E P , au mot i f n o t a m m e n t q u e son p r o g r a m m e é ta i t de n a t u r e à 
p o r t e r a t t e i n t e à l ' in tégr i té t e r r i to r i a l e de l 'Etat et à l 'uni té de la na t i on et 
qu ' i l violait la C o n s t i t u t i o n ainsi q u e les ar t ic les 78 a) et 81 a) et b) de la loi 
sur les pa r t i s po l i t iques . L ' a r r ê t fut c o m m u n i q u é au p r o c u r e u r géné ra l , au 
p r é s i d e n t de l 'Assemblé na t iona le et au cab ine t du p r e m i e r m i n i s t r e . Le 
14 février 1994, il fut publ ié au J o u r n a l officiel. 

Dans son a r r ê t , la C o u r cons t i t u t i onne l l e j u g e a d ' abo rd q u ' e n 
appl ica t ion de l 'ar t ic le 108 de la loi su r les p a r t i s po l i t iques , la décis ion 
p a r laque l le l ' Ö Z D E P avai t décidé de se d i s soudre , pa rce qu 'e l le 
r e m o n t a i t à u n e d a t e p o s t é r i e u r e à l ' ouver tu re de la p r o c é d u r e devan t la 
C o u r cons t i t u t ionne l l e , n ' e m p ê c h a i t p a s celle-ci d e s t a t u e r s u r le fond de 
l 'affaire. 
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Q u a n t au fond, la C o u r cons t i tu t ionne l l e r a p p e l a en p r e m i e r lieu les 
p r inc ipes cons t i t u t i onne l s selon lesquels les p e r s o n n e s vivant sur le 
t e r r i t o i r e t u rc , que l le que soit l eu r or ig ine e t h n i q u e , f o rmen t u n e uni té à 
t r ave r s leur cu l tu re c o m m u n e . D ' a p r è s la C o u r , l ' ensemble de ces 
p e r s o n n e s , qu i fonde la R é p u b l i q u e de T u r q u i e , se n o m m e la « na t ion 
t u r q u e » et les di f férents g roupes e t h n i q u e s c o n s t i t u a n t la « na t ion 
t u r q u e » ne se divisent pas en major i t é ou m i n o r i t é . La Cons t i t u t i on 
n ' a u t o r i s e r a i t a u c u n e d i s t inc t ion d ' o r d r e pol i t ique ou j u r i d i q u e fondée 
sur l 'origine e t h n i q u e ou rac ia le et tous les r e s so r t i s san t s tu rcs 
p o u r r a i e n t bénéficier sans d i s t inc t ion des m ê m e s dro i t s civils, pol i t iques 
et é c o n o m i q u e s . 

S 'agissant en pa r t i cu l i e r des ci toyens turcs d 'o r ig ine k u r d e , la C o u r 
cons t i tu t ionne l l e i nd iqua qu ' i ls j ou i s s en t des m ê m e s d ro i t s que les a u t r e s 
c i toyens tu rcs d a n s t ou t e s les rég ions de la T u r q u i e . Il n ' e n r é su l t e r a i t pas 
p o u r a u t a n t que l ' ident i té k u r d e fût ren iée par la C o n s t i t u t i o n , ca r les 
r e s so r t i s san t s d 'or ig ine k u r d e ne s e r a i en t pas e m p ê c h é s d ' e x p r i m e r leur 
i den t i t é k u r d e . En effet, la l angue k u r d e pour ra i t ê t r e ut i l isée d a n s tous 
les l ieux pr ivés , les locaux profess ionnels , la p resse écr i te et les œuvres 
a r t i s t i ques et l i t t é ra i r e s . 

La C o u r cons t i t u t ionne l l e r a p p e l a en o u t r e le p r inc ipe selon lequel 
t ou t e p e r s o n n e est t e n u e de r e s p e c t e r les d isposi t ions de la C o n s t i t u t i o n , 
m ê m e si elle ne les app rouve pas . La C o n s t i t u t i o n ne s 'opposera i t pas à ce 
q u e l 'on fasse valoir des di f férences ma i s i n t e rd i r a i t la p r o p a g a n d e fondée 
sur la d i s t inc t ion rac ia le et des t inée à s ape r l 'o rdre cons t i t u t i onne l . La 
C o u r r a p p e l a que , selon le t r a i t é de L a u s a n n e , u n e l a n g u e ou une or igine 
e t h n i q u e d i s t inc tes ne suffisent pas , à elles seules , à accorder à un g roupe 
la qua l i t é de m i n o r i t é . 

Q u a n t au c o n t e n u du p r o g r a m m e de l ' O Z D E P , la C o u r 
cons t i tu t ionne l l e observa qu ' i l p a r t a i t de l ' idée q u ' e n T u r q u i e il exis ta i t 
un peup le k u r d e d is t inc t ayan t une c u l t u r e et u n e l angue qu i lui é t a i en t 
p rop re s . Les K u r d e s y s e ra i en t p r é s e n t é s c o m m e un peup le o p p r i m é dont 
les d ro i t s d é m o c r a t i q u e s s e ra i en t c o m p l è t e m e n t ignorés . L ' O Z D E P 
r é c l a m e r a i t un dro i t à l ' a u t o d é t e r m i n a t i o n pour les K u r d e s et 
sou t i end ra i t le dro i t de m e n e r une « g u e r r e d ' i n d é p e n d a n c e ». Son 
a t t i t u d e sera i t c o m p a r a b l e à celle des g roupes t e r r o r i s t e s et cons t i t ue ra i t 
en soi un appe l à l ' insur rec t ion . 

S 'agissant de l ' a t t e in t e au pr inc ipe de la ïci té , la C o u r cons t i tu t ionne l l e 
re leva q u e , d ' a p r è s son p r o g r a m m e , l ' O Z D E P pro je ta i t d 'abol i r la 
Di rec t ion des affaires re l ig ieuses , qu i fait p a r t i e de l ' a d m i n i s t r a t i o n de 
l 'E ta t , en s o u t e n a n t q u e les affaires re l ig ieuses deva ien t ê t r e du ressor t 
des ins t i tu t ions re l ig ieuses e l l e s -mêmes . Aprè s avoir r appe lé le con tenu 
du pr inc ipe de la ïci té , la C o u r cons idé ra q u e p r ô n e r la suppress ion de la 
Di rec t ion des affaires re l ig ieuses au sein d e l ' a d m i n i s t r a t i o n revenai t à 
p o r t e r a t t e i n t e au pr inc ipe de laïci té . En c o n s é q u e n c e , ce t t e p a r t i e du 
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p r o g r a m m e de l ' O Z D E P enf re indra i t l 'ar t icle 89 de la loi sur les pa r t i s 

po l i t iques . 

R a p p e l a n t que la C h a r t e de Pa r i s p o u r u n e nouvel le Eu rope 

c o n d a m n a i t le r a c i s m e , la ha ine d 'o r ig ine e t h n i q u e et le t e r r o r i s m e et 

q u e l 'Acte final d 'He l s ink i g a r a n t i t l ' inviolabili té des f ron t iè res et 

l ' i n tégr i t é du t e r r i t o i r e , la C o u r cons t i tu t ionne l l e conclut q u e les 

ac t iv i tés d e l ' Ö Z D E P re leva ien t n o t a m m e n t des r e s t r i c t ions visées au 

p a r a g r a p h e 2 de l 'ar t icle 11 ainsi q u e de l 'ar t icle 17 de la Conven t i on . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

A. La C o n s t i t u t i o n 

15. Les disposi t ions p e r t i n e n t e s de la C o n s t i t u t i o n se l isent ainsi : 

Article 2 

« La République turque est un Etat de droit démocratique, laïc et social, respectueux 
des droits de l 'homme dans un esprit de paix sociale, de solidarité nationale et de justice, 
attaché au nationalisme d'Atatürk et reposant sur les principes fondamentaux énoncés 
dans le préambule. » 

Article 3 § 1 

« L'Etat de Turquie est, avec son territoire et sa nation, une entité indivisible. Sa 
langue officielle est le turc. » 

Article 6 

« La souveraineté appartient , sans condition ni réserve, à la nation. 

(...) 

L'exercice de la souveraineté ne peut en aucun cas être cédé à un individu, un groupe 
ou une classe sociale. (...) » 

Article 10 § 1 

« Tous sont égaux devant la loi sans aucune discrimination fondée sur la langue, la 
race, la couleur, le sexe, l'opinion politique, les croyances philosophiques, la religion, 
l 'appartenance à une secte religieuse ou d'autres motifs similaires. » 

Article 14 § 1 

« Aucun des droits et libertés mentionnés dans la Constitution ne peut être exercé 
dans le but de porter at teinte à l'intégrité territoriale de l'Etat et l'unité de la nation, de 
mettre en péril l'existence de l'Etat turc et de la République, de supprimer les droits et 
libertés fondamentaux, de confier la direction de l'Etat à un seul individu ou à un groupe 
ou d'assurer l'hégémonie d'une classe sociale sur d 'autres classes sociales, ou d'établir 
une discrimination fondée sur la langue, la race, la religion ou l 'appartenance à une 
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secte religieuse, ou d'instituer par tout autre moyen un ordre étatique fondé sur de 
telles conceptions et opinions. » 

Article 66 § 1 

« Toute personne liée à l'Etat turc par le lien de la nationalité est Turque. » 

Article 68 (ancien) 

« Les citoyens ont le droit de fonder des partis politiques et, conformément à la 
procédure prévue à cet effet, d'y adhérer et de s'en retirer. (...) 

Les partis politiques sont les éléments indispensables de la vie politique 
démocratique. 

Les partis politiques sont fondés sans autorisation préalable et exercent leurs 
activités dans le respect de la Constitution et des lois. 

Les statuts et programmes des partis politiques ne peuvent être contraires à 
l'intégrité absolue du territoire de l'Etat et de la nation, aux droits de l 'homme, à la 
souveraineté nationale et aux principes de la République démocratique et laïque. 

Il ne peut être fondé de partis politiques ayant pour but de préconiser et d'instaurer la 
domination d'une classe sociale ou d'un groupe, ou une forme quelconque de dictature. 
(...) » 

Article 69 (ancien) 

« Les partis politiques ne peuvent pas se livrer à des activités étrangères à leurs 
statuts et à leurs programmes, et ne peuvent se soustraire aux restrictions prévues à 
l'article 14 de la Constitution ; ceux qui les enfreignent sont définitivement dissous. 

(...) 

Les décisions et le fonctionnement interne des partis politiques ne peuvent être 
contraires aux principes de la démocratie. 

(...) 

Dès la fondation des partis politiques, le procureur général de la République contrôle 
en priorité la conformité à la Constitution et aux lois de leurs statuts et programmes 
ainsi que de la situation juridique de leurs fondateurs. Il en suit également les activités. 

La Cour constitutionnelle statue sur la dissolution des partis politiques à la requête 
du procureur général de la République. 

Les fondateurs et les dirigeants à tous les échelons des partis politiques 
définitivement dissous ne peuvent être fondateurs, dirigeants ou commissaires aux 
comptes d'un nouveau parti politique, et il ne peut être fondé de nouveaux partis 
politiques dont la majorité des membres serait constituée de membres d'un parti 
politique dissous. (...) » 

B . La lo i n° 2 8 2 0 p o r t a n t r é g l e m e n t a t i o n d e s p a r t i s p o l i t i q u e s 

16. Les d isposi t ions p e r t i n e n t e s de la loi n" 2820 p o r t a n t 
r é g l e m e n t a t i o n des pa r t i s po l i t iques p révo ien t : 
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Article 78 

« Les partis politiques : 

a) ne peuvent ni viser, ni œuvrer, ni inciter des tiers 

à modifier : la forme républicaine de l'Etat de Turquie ; les dispositions (...) relatives 
à l'intégrité absolue du territoire de l'Etat turc, à l'unité absolue de sa nation, à sa 
langue officielle, à son drapeau et à son hymne national ; (...) le principe selon lequel 
la souveraineté appartient sans condition ni réserve à la nation turque ; (...) la 
disposition prévoyant que l'exercice de la souveraineté ne peut en aucun cas être cédé 
à un individu, un groupe ou une classe sociale (...) 

à met t re en péril l'existence de l'Etat et de la République turcs, à abolir les droits et 
libertés fondamentaux, à établir une discrimination fondée sur la langue, la race, la 
couleur de la peau, la religion ou l 'appartenance à une secte, ou à instaurer, par tout 
moyen, un régime Etatique fondé sur de telles notions et conceptions. 

(...) 

c) ne peuvent avoir pour but de défendre ou d'établir la domination d'une classe 
sociale sur les autres, ou la domination d'une communauté, ou encore d'instaurer toute 
forme de dictature ; ils ne peuvent se livrer à des activités poursuivant pareils buts. 
(...) » 

Article 80 

« Les partis politiques ne peuvent avoir pour but d'affaiblir le principe de l'Etat 
unitaire sur lequel se fonde la République turque, ni se livrer à des activités 
poursuivant pareille fin. » 

Article 81 

« Les partis politiques ne peuvent : 

a) affirmer l'existence, sur le territoire de la République de Turquie, de minorités 
fondées sur des différences tenant à la culture nationale ou religieuse, à l 'appartenance 
à une secte, à la race ou à la langue ; 

b) avoir pour but la destruction de l'intégrité de la nation en se proposant, sous 
couvert de protection, promotion ou diffusion d'une langue ou d'une culture non 
turques, de créer des minorités sur le territoire de la République de Turquie ou de se 
livrer à des activités connexes. (...) » 

Article 89 

« Les partis politiques ne peuvent avoir un but contraire à l'article 136 de la 
Constitution qui prévoit que la Direction des affaires religieuses - qui est tenue 
d'exercer les fonctions qui lui sont assignées conformément au principe de laïcité (...) -
relève de l 'administration générale. » 

Article 90 § 1 

« Les statuts, programmes et activités des partis politiques ne peuvent contrevenir à 
la Constitution et à la présente loi. » 
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Article 95 

« Les fondateurs d'un parti politique définitivement dissous, son président général, 
les membres de ses conseil administratif et comité centraux, les membres à tous les 
échelons de ses conseils disciplinaires et administratifs ainsi que les membres de 
groupes politiques dans la Grande assemblée nationale de Turquie, qui ont encore la 
qualité de membre à la date de dissolution du parti , ne peuvent être fondateurs, 
dirigeants et commissaires aux comptes d'un autre parti politique. Les membres dont 
les agissements ont causé la dissolution du parti politique ne peuvent, pendant dix ans, 
adhérer à un parti politique ou se porter candidats à une fonction parlementaire . 

Il ne peut être formé de parti politique dont la majorité des membres serait composée 
d'adhérents à un parti politique dissous. » 

Article 96 § 3 

« Il ne peut être fondé de parti politique appelé communiste, anarchiste, fasciste, 
théocratique ou national-socialiste, ou dont le nom est celui d'une religion, langue, 
race, secte ou région, ou contient un terme précité ou analogue. » 

Article 101 

« La Cour constitutionnelle prononce la dissolution du parti politique : 

a) dont les s tatuts ou le programme (...) se révèlent contraires aux dispositions du 
chapitre 4 de la présente loi, ou 

b) dont l'assemblée générale, le comité central ou le conseil administratif (...) 
adoptent des décisions, émettent des circulaires ou font des communications (...) 
contraires aux dispositions du chapitre 4 de la présente loi (...), ou dont le président, le 
vice-président ou le secrétaire général font des déclarations écrites ou orales contraires 
auxdites dispositions (...) » 

Le c h a p i t r e 4 de la loi, visé à l ' a r t ic le 101, c o m p r e n d n o t a m m e n t les 
ar t ic les 90 § 1 et 96 § 3 r e p r o d u i t s ci-dessus. 

Article 107 § 1 

« L'intégralité des biens d'un parti politique dissous par la Cour constitutionnelle est 
transférée au Trésor public. » 

Article 108 

« L'autodissolution prononcée par l'instance compétente d'un parti politique à une 
date postérieure à l'introduction d'une action en dissolution de ce parti n 'empêche ni 
le déroulement de la procédure devant la Cour constitutionnelle ni les conséquences 
juridiques découlant d'un éventuel arrêt ordonnant la dissolution. » 

P R O C E D U R E D E V A N T L A C O M M I S S I O N 

17. L ' O Z D E P a saisi la C o m m i s s i o n le 21 m a r s 1994, a l l é g u a n t une 
violat ion des ar t ic les 9, 10, 11 et 14 de la Conven t ion . 
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18. La C o m m i s s i o n a r e t e n u la r e q u ê t e (n" 23885/94) le 
2 s e p t e m b r e 1996. D a n s son r appor t du 12 m a r s 1998 (anc ien ar t ic le 31 
de la C o n v e n t i o n ) , elle conclu t , p a r v ing t -neuf voix con t r e u n e , qu ' i l y a 
eu violat ion de l 'ar t ic le 11, q u ' a u c u n e ques t i on d i s t inc te ne se pose sur le 
t e r r a i n des ar t ic les 9 et 10 et qu ' i l n 'y a pas lieu d ' e x a m i n e r s é p a r é m e n t la 
ques t ion de savoir s'il y a eu violat ion de l 'ar t icle 14. Le t e x t e in tégra l de 
son avis et de l 'opinion d i s s iden te dont il s ' a ccompagne figure en a n n e x e 
au p r é s e n t a r r ê t . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

19. D a n s son m é m o i r e , le G o u v e r n e m e n t pr ie la C o u r de dire pour 
droi t : 

« 1) que le parti OZDEP ne peut prétendre au statut de victime parce que son 
assemblée des fondateurs avait décidé le 30 avril 1993 de dissoudre le parti avant que 
la décision de la Cour constitutionnelle ne soit prononcée le 14 juillet 1993 ; 

2) que la fermeture de l 'OZDEP, parti violant l 'intégrité territoriale de l'Etat par 
tous les moyens légaux ou illégaux, était nécessaire dans une société démocratique et 
proportionnée au but légitime que celle-ci entendait poursuivre et, par tant , qu'elle n'a 
pas emporté violation de l'article 11 de la Convention ; 

3) qu'il n'y a eu violation ni des articles 9 et 10, ni de l'article 14 de la Convention des 
Droits de l 'Homme dans la présente affaire, parce qu'il s'agit d'une ingérence légale 
dans le cadre de l'article 11 § 2 de la Convention ; 

4) qu'il n'y a pas lieu d'appliquer l'article [41] de la Convention, dès lors qu'il n'y a 
pas eu violation des articles invoqués par le requérant ». 

20. De son côté , le r e q u é r a n t invite la C o u r à c o n s t a t e r la violat ion des 
ar t ic les 9, 10, 11 et 14 de la Conven t i on et à lui accorder u n e sat isfact ion 
équ i t ab l e en ve r tu de l 'ar t icle 4 1 . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E D E L 'ARTICLE 11 DE LA C O N ­
V E N T I O N 

21 . Le r e p r é s e n t a n t du P a r t i de la l iber té et de la d é m o c r a t i e 
( O Z D E P ) a l lègue q u e la d isso lu t ion de celui-ci et l ' i n te rd ic t ion p o u r ses 
d i r i g e a n t s d ' e x e r c e r des fonctions c o m p a r a b l e s d a n s tou t a u t r e p a r t i 
pol i t ique ont violé l eur droi t à la l iber té d 'assoc ia t ion , g a r a n t i pa r 
l 'ar t icle 11 de la C o n v e n t i o n , l eque l se lit a insi : 

« 1. Toute personne a droit à la liberté de réunion pacifique et à la liberté 
d'association, y compris le droit de fonder avec d'autres des syndicats et de s'affilier à 
des syndicats pour la défense de ses intérêts. 
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2. L'exercice de ces droits ne peut faire l'objet d 'autres restrictions que celles qui, 
prévues par la loi, constituent des mesures nécessaires, dans une société démocratique, 
à la sécurité nationale, à la sûreté publique, à la défense de l'ordre et à la prévention du 
crime, à la protection de la santé ou de la morale, ou à la protection des droits et libertés 
d 'autrui. Le présent article n'interdit pas que des restrictions légitimes soient imposées 
à l'exercice de ces droits par les membres des forces armées, de la police ou de 
l 'administration de l'Etat. » 

A. Sur l ' e x c e p t i o n p r é l i m i n a i r e d u G o u v e r n e m e n t 

22. Le G o u v e r n e m e n t sou t i en t devan t la C o u r q u e l ' O Z D E P ne peu t 
passer p o u r une v ic t ime de la d issolut ion d é n o n c é e , pu isqu ' i l s'est 
au tod i s sous le 30 avril 1993, b ien avan t q u e , le 14 ju i l l e t 1993, la C o u r 
cons t i tu t ionne l l e ne p r o n o n ç â t sa dissolut ion. C e t t e j u r id i c t ion a u r a i t agi 
ainsi , m a l g r é l ' au tod i sso lu t ion de l ' O Z D E P , pour e m p ê c h e r les d i r igean t s 
de celui-ci de c r ée r un nouveau p a r t i sous le m ê m e n o m et avec le m ê m e 
s t a t u t . Si toutefois les d i r i g e a n t s de l ' O Z D E P ava ien t p r é s e n t é leur 
r e q u ê t e d e v a n t la C o u r en leur n o m à eux auss i , ils a u r a i e n t pu se 
p r é t e n d r e v ic t imes de la d issolut ion en cause . Ils ne l ' au ra i en t p o u r t a n t 
pas fait. 

23 . A l ' audience devan t la Cour , le dé l égué de la C o m m i s s i o n a e s t imé 
q u e l ' except ion du G o u v e r n e m e n t se h e u r t a i t à la forclusion, car a u s t ade 
de l ' e x a m e n de la recevabi l i té de la r e q u ê t e p a r la C o m m i s s i o n , le 
G o u v e r n e m e n t n 'ava i t soulevé a u c u n e excep t ion , la C o m m i s s i o n n ' ayan t , 
de son côté , c o n s t a t é d'office a u c u n mot i f d ' i r recevabi l i té . A t i t r e 
excep t ionne l c e p e n d a n t , la C o m m i s s i o n au ra i t q u a n d m ê m e es t imé 
o p p o r t u n d ' e x a m i n e r d'office, d a n s son r a p p o r t é tab l i en ve r tu de 
l 'ancien ar t ic le 31 de la Conven t ion , la ques t ion de la qua l i t é de vic t ime 
de P Ô Z D E P . Toutefo is , ce t t e c i rcons tance ne re lèvera i t pas le 
G o u v e r n e m e n t de la forclusion e n c o u r u e p o u r n 'avoi r pas soulevé ladi te 
except ion devan t la C o m m i s s i o n . 

24. P o u r le p a r t i r e q u é r a n t , le G o u v e r n e m e n t est forclos à soulever 
l ' except ion pour la p r e m i è r e fois devan t la C o u r . Il invite celle-ci à 
r e c o n n a î t r e sa q u a l i t é de v ic t ime , car son au tod i s so lu t ion n 'ava i t d ' a u t r e 
bu t q u e d 'év i te r les c o n s é q u e n c e s pour ses d i r i g e a n t s d ' une d issolut ion par 
la C o u r cons t i t u t i onne l l e . 

25. La C o u r note q u e le G o u v e r n e m e n t n ' a pas soulevé devan t la 
C o m m i s s i o n l ' except ion p r é l i m i n a i r e qu ' i l t i re à p r é s e n t , se fondant sur 
l 'ar t ic le 34 de la C o n v e n t i o n , de l ' absence de la q u a l i t é de v ic t ime de 
l ' O Z D E P . En c o n s é q u e n c e , il devra i t ê t r e déc la ré forclos (voir, pa r 
e x e m p l e , l ' a r r ê t Z a n a c. T u r q u i e du 25 n o v e m b r e 1997, Recueil des arrêts et 
décisions 1997-VII, p . 2546, § 44) . D a n s son r a p p o r t , toutefois , la 
C o m m i s s i o n a e x a m i n é ce t t e ques t i on d'office. Si la forclusion du 
G o u v e r n e m e n t devai t ê t r e m a i n t e n u e m a l g r é ce t t e c i r cons tance , celui-ci 
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se ve r ra i t privé de t ou t e possibil i té de s ' exp r imer sur u n e ques t i on 
e x a m i n é e d'office par la C o m m i s s i o n et d é b a t t u e d e v a n t la C o u r , ce qu i 
pa ra î t i ncompa t ib l e avec les pr inc ipes du con t rad ic to i re et de l 'égal i té des 
a r m e s . En c o n s é q u e n c e , le G o u v e r n e m e n t doit ê t r e relevé de la forclusion 
qui le f rappai t q u a n t à l ' except ion dont il s 'agit . 

26. S 'ag issant du bien-fondé de l ' except ion, la C o u r a d m e t q u e les 
d i r i g e a n t s de l ' O Z D E P ont décide de d i s soudre leur pa r t i d a n s l 'espoir 
d ' é c h a p p e r à c e r t a i n e s conséquences d ' une d issolut ion p a r la C o u r 
cons t i t u t ionne l l e , en l 'occur rence l ' in te rd ic t ion qui les f rappera i t 
d ' exe rce r des fonctions s imi la i res d a n s t o u t e a u t r e fo rma t ion pol i t ique 
(voir l 'ar t icle 95 de la loi sur les p a r t i s po l i t iques , p a r a g r a p h e 16 ci-
des sus ) . C e t t e expl ica t ion se t rouve d 'a i l l eurs confor tée pa r l 'ar t ic le 108 
de la loi sur les pa r t i s po l i t iques , qu i , en m a i n t e n a n t l ' exis tence de pa r t i s 
po l i t iques au tod i s sous p o u r les besoins de leur d issolut ion p a r la C o u r 
cons t i tu t ionne l l e , a p r é c i s é m e n t p o u r bu t de leur faire subi r t ou t e s les 
conséquences de celle-ci ( p a r a g r a p h e 16 c i -dessus) . Aussi manque- t - i l à 
la d isso lu t ion de l ' O Z D E P décidée p a r ses d i r i g e a n t s le c a r a c t è r e 
vo lon ta i re qu i doit p r é s ide r aux décis ions des d i r i g e a n t s et m e m b r e s 
d 'assoc ia t ions p o u r qu 'e l les pu i s sen t ê t r e r e c o n n u e s sur le t e r r a i n de 
l 'ar t ic le 11. 

En o u t r e , c o m m e la C o u r l'a déjà re levé , l 'ar t ic le 108 de la loi sur les 
pa r t i s po l i t iques prévoi t q u e « l ' au todisso lu t ion p rononcée pa r l ' ins tance 
c o m p é t e n t e d ' un pa r t i pol i t ique à une d a t e p o s t é r i e u r e à l ' i n t roduc t ion 
d ' une ac t ion en d issolut ion de ce p a r t i n ' e m p ê c h e ni le d é r o u l e m e n t de la 
p r o c é d u r e devan t la C o u r cons t i tu t ionne l l e ni les conséquences j u r i d i q u e s 
décou lan t d 'un éven tue l a r r ê t o r d o n n a n t la d issolut ion ». Si donc , en droi t 
i n t e r n e , l ' exis tence de pa r t i s po l i t iques au tod i s sous est m a i n t e n u e pour 
les besoins de leur d issolut ion pa r la C o u r cons t i tu t ionne l l e , le 
G o u v e r n e m e n t ne s au ra i t , devan t la C o u r , aff i rmer q u ' a u m o m e n t de 
ce t t e d issolut ion l ' Û Z D E P n 'ex is ta i t p lus (voir, mutatis mutandis, les a r r ê t s 
K o l o m p a r c. Be lg ique du 24 s e p t e m b r e 1992, série A n" 235-C, p. 54, § 32, 
et O p e n Door et Dub l in Wel l W o m a n c. I r l ande du 29 oc tobre 1992, série 
A n " 246-A, p. 22, § 4 2 ) . 

En c o n s é q u e n c e , il y a l ieu de r e j e t e r l ' except ion p r é l i m i n a i r e du 
G o u v e r n e m e n t . 

B. Sur le b i e n - f o n d é d u g r i e f 

/. Sur l'existence d'une ingérence 

27. Les c o m p a r a n t s r econna i s sen t tous q u e la d issolut ion de l ' O Z D E P 
s 'analyse en u n e ingé rence d a n s le d ro i t à la l iber té d 'associa t ion de ses 
m e m b r e s . Te l le est auss i l 'opinion de la C o u r . 
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2. Sur la justification de l'ingérence 

28. Pare i l le i ngé rence enfre in t l 'ar t icle 11, sauf si elle é t a i t « p révue 
p a r la loi », d i r igée vers un ou des bu t s l ég i t imes au r ega rd du 
p a r a g r a p h e 2 et « nécessa i re , d a n s u n e société d é m o c r a t i q u e », p o u r les 
a t t e i n d r e . 

a) « Prévue par la loi » 

29. Les c o m p a r a n t s s ' accordent à cons idé re r q u e l ' ingérence é ta i t 
« p révue p a r la loi », les m e s u r e s l i t ig ieuses p rononcées p a r la Cour 
cons t i t u t ionne l l e r eposan t sur la C o n s t i t u t i o n et les a r t ic les 78, 81 et 89 
de la loi n" 2820 p o r t a n t r é g l e m e n t a t i o n des pa r t i s po l i t iques ( p a r a g r a p h e s 
15-16 c i -dessus) . 

b) But légit ime 

30. P o u r le G o u v e r n e m e n t , l ' ingérence l i t igieuse visait p lus ieurs bu t s 
l ég i t imes : la défense de l 'o rdre , la p ro tec t ion des d ro i t s d ' a u t r u i et la 
sécur i t é n a t i o n a l e , en ce compr i s la p ro t ec t i on de l ' in tégr i té t e r r i to r i a l e 
du pays. 

3 1 . Le p a r t i r e q u é r a n t con tes t e qu ' i l ait j a m a i s r e p r é s e n t é un d a n g e r 
p o u r la société t u r q u e . 

32. De l'avis de la C o m m i s s i o n , les m e s u r e s l i t ig ieuses peuven t passer 
p o u r avoir visé au moins u n des bu t s l ég i t imes a u sens du p a r a g r a p h e 2 de 
l 'ar t icle 11 : la p ro tec t ion de l ' in tégr i té t e r r i t o r i a l e e t , a ins i , la « sécur i té 
na t i ona l e ». 

33 . La C o u r p a r t a g e l'avis de la C o m m i s s i o n sur ce poin t . 

c) « Nécessaire dans une société démocratique » 

i. Thèses des comparants 

0.) Le parti requérant 

34. D ' a p r è s le p a r t i r e q u é r a n t , son p r o g r a m m e ind ique c l a i r e m e n t 
qu ' i l est favorable à u n e solut ion du p r o b l è m e k u r d e p a r des moyens 
d é m o c r a t i q u e s et pacif iques et d a n s le respec t du droi t i n t e r n a t i o n a l . Il 
se ra i t faux de p r é t e n d r e q u e le p a r t i souha i t e la pa r t i t i on de la T u r q u i e . 
Au c o n t r a i r e , le p r o g r a m m e de l ' O Z D E P ins i s te ra i t sur l 'un i té du pays, car 
on p o u r r a i t y lire q u e le pa r t i veut œ u v r e r à l ' un i t é des peup le s t u r c et 
k u r d e , qu i e n s e m b l e c o n s t i t u e r a i e n t le pays , sur la base d e l 'égal i té et du 
vo lon ta r i sme . Rien d a n s le p r o g r a m m e de l ' O Z D E P ou d a n s ses act ivi tés 
n ' a u r a i t u n bu t s é p a r a t i s t e , c o m m e le conf i rmera i t d ' a i l l eurs le fait q u e les 
d i r i gean t s du pa r t i n ' a u r a i e n t , à ce j o u r , fait l 'objet d ' a u c u n e pour su i t e 
pour infract ion à l 'ar t ic le 125 du code p é n a l , qui pun i t les act ivi tés 
s épa ra t i s t e s . 
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A l ' heu re ac tue l le , le p r o b l è m e k u r d e sera i t le plus grave a u q u e l la 
T u r q u i e se t rouve ra i t conf ron tée . D e v a n t son a m p l e u r , les pa r t i s 
po l i t iques non s e u l e m e n t p o u r r a i e n t , ma i s dev ra i en t s 'efforcer de 
p ropose r des solu t ions à y a p p o r t e r . O r , aux yeux des a u t o r i t é s , le seul 
fait q u ' u n pa r t i ut i l ise le mo t « k u r d e » suffirait à jus t i f ie r sa d issolut ion. 
C 'es t b ien ce qui sera i t a r r ivé à l ' O Z D E P : t a n t le p r o c u r e u r g é n é r a l q u e la 
C o u r cons t i t u t ionne l l e a u r a i e n t fondé leurs accusa t ions sur les mo t s 
« k u r d e », « peup le k u r d e », « mino r i t é » et « peup les » f igurant d a n s le 
p r o g r a m m e du p a r t i . P o u r t a n t , le p r o g r a m m e en ques t i on ne qual i f iera i t 
pas les K u r d e s d e mino r i t é ; il ne r é c l a m e r a i t ni un t r a i t e m e n t spécial en 
leur faveur, ni l eu r s é p a r a t i o n d 'avec la popu la t ion t u r q u e . De plus , il n 'y 
a u r a i t d a n s le p r o g r a m m e a u c u n e p h r a s e qui ne ref lè te les v ra ies 
i n t en t i ons du pa r t i . Aussi , i n t e rd i r e u n pa r t i po l i t ique u n i q u e m e n t pa r ce 
que , d a n s son p r o g r a m m e , il a n n o n c e qu ' i l œ u v r e r a en vue d ' u n e so lu t ion 
j u s t e , d é m o c r a t i q u e et pacif ique du p r o b l è m e k u r d e , m é c o n n a î t r a i t 
l 'ar t icle 11 de la Conven t i on . 

P) Le Gouvernement 

35. D ' a p r è s le G o u v e r n e m e n t , les objectifs c o n t e n u s d a n s le 
p r o g r a m m e de l ' O Z D E P sont de n a t u r e à inc i ter u n e p a r t i e de la 
popu la t ion t u r q u e au sou l èvemen t ainsi q u ' à des act iv i tés i l légales, te l les 
q u e l ' é l abora t ion d ' un nouvel o r d r e po l i t ique et de c e r t a i n e s lois 
i ncompa t ib l e s avec les pr inc ipes cons t i t u t i onne l s de l 'E ta t t u rc . 

Ainsi , l ' O Z D E P se servi ra i t des l iber tés d é m o c r a t i q u e s p o u r t e n t e r de 
diviser la T u r q u i e , en chois i ssant pour t h è m e essent ie l u n e p r é t e n d u e 
oppress ion p a r l 'E ta t t u r c des mino r i t é s , et p lus p a r t i c u l i è r e m e n t des 
K u r d e s . En effet, ap r è s avoir évoqué le dro i t à l ' a u t o d é t e r m i n a t i o n des 
peup les , le p r o g r a m m e de l ' O Z D E P sou t i end ra i t o u v e r t e m e n t la l u t t e 
a r m é e en d é c l a r a n t n o t a m m e n t : « L ' O Z D E P sou t i en t la lu t te j u s t e et 
l ég i t ime m e n é e p a r les peup le s pour leur i n d é p e n d a n c e et l eur l ibe r té . Il 
est sol idai re de ce t t e l u t t e . » Les idées ainsi e x p r i m é e s r ev i end ra i en t à 
a p p r o u v e r les ac t iv i tés i l légales d ' o rgan i sa t i ons t e r r o r i s t e s qu i a u r a i e n t 
pour but de d é t r u i r e l 'un i té de l 'Eta t et d ' inc i t e r u n e p a r t i e de la 
popu la t ion t u r q u e au sou l èvemen t . 

E n s u i t e , le p r o g r a m m e de l ' O Z D E P prévoira i t p o u r la popu la t ion 
d 'or ig ine k u r d e u n e a u t o d é t e r m i n a t i o n qui non s e u l e m e n t sera i t 
i ncons t i tu t ionne l l e , ma i s en o u t r e ne p o u r r a i t bénéf ic ier de la p ro t ec t i on 
de la C o n v e n t i o n , pa rce qu ' e l l e m e t t r a i t en cause l ' i n tégr i t é de la na t i on 
t u r q u e et l ' indivisibil i té du t e r r i t o i r e de l 'E ta t . 

De surcro î t , la p r é s e n t e espèce se d i s t i ngue ra i t des affaires re la t ives au 
Pa r t i c o m m u n i s t e unifié de T u r q u i e ( a r r ê t du 30 j a n v i e r 1998, Recueil 
1998-1, p . 1) et au Pa r t i socialiste ( a r r ê t du 25 m a i 1998, Recueil 1998-III, 
p . 1233) car , c o n t r a i r e m e n t à ces pa r t i s , l ' O Z D E P n ' a u r a i t pas eu p o u r bu t 
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de se s o u m e t t r e aux règles du déba t d é m o c r a t i q u e , ma i s p lu tô t de diviser 
le pays en s ' appuyan t sur u n e p a r t i e de la popu la t i on , d ' u n e pa r t , et en 
a p p l a u d i s s a n t le comba t m e n é p a r des o rgan i sa t ions t e r ro r i s t e s , de 
l ' au t r e . 

La p r o p a g a n d e en faveur de l ' a u t o d é t e r m i n a t i o n d ' une p a r t i e de la 
popu la t ion , en l 'occur rence la popu la t ion d 'o r ig ine k u r d e , sera i t non 
s e u l e m e n t c o n t r a i r e à la C o n s t i t u t i o n t u r q u e , ma i s aussi de n a t u r e à 
c r ée r un t roub le au sein de la popu la t ion t u r q u e . D a n s un pays c o m m e la 
T u r q u i e , qu i repose depu i s sa c r éa t i on sur u n e s t r u c t u r e u n i t a i r e et où, 
selon l 'a r t ic le 10 de la C o n s t i t u t i o n , « tous sont é g a u x d e v a n t la loi sans 
a u c u n e d i sc r imina t ion fondée sur la l angue , la race , la couleur , le sexe, 
l 'opinion po l i t ique , les croyances ph i losophiques , la rel igion, 
l ' a p p a r t e n a n c e à u n e secte re l ig ieuse ou d ' a u t r e s motifs s imi la i res », 
pare i l l e p r o p a g a n d e ne p o u r r a i t q u ' a b o u t i r à p rovoque r de graves 
d issens ions e n t r e les d i f férentes c o m p o s a n t e s de la popu la t ion t u r q u e . 

En s o m m e , si on t i en t c o m p t e des c i r cons tances e n t o u r a n t la p r é s e n t e 
affaire et en pa r t i cu l i e r des difficultés liées à la l u t t e con t re le t e r r o r i s m e , 
on pour ra i t conc lu re , en s ' appuyan t sur les é l é m e n t s r e t e n u s pa r la Cour 
cons t i tu t ionne l l e , à une responsab i l i t é de l ' O Z D E P pour les p rob l èmes 
q u e posera i t le t e r r o r i s m e en T u r q u i e . Aussi la d issolut ion de ce pa r t i 
n ' a p p a r a î t r a i t - e l l e pas c o m m e d i s p r o p o r t i o n n é e et ne saura i t -e l l e , dès 
lors, avoir enfreint l 'ar t icle 11 de la Conven t i on . 

y) La Commission 

36. La C o m m i s s i o n conclut à la viola t ion de l 'ar t icle 11. D ' u n e pa r t , 
elle observe q u e les s t a t u t s de l ' O Z D E P m o n t r e n t q u e ce pa r t i s 'est 
o rgan i sé a u t o u r d ' une s t r u c t u r e d é m o c r a t i q u e . Le pa r t i se sera i t proposé 
d ' a t t e i n d r e ses objectifs po l i t iques exc lus ivement p a r des moyens légaux. 
D 'a i l l eu r s , le con t r a i r e n ' au ra i t pas é té a l légué p a r le p r o c u r e u r géné ra l 
d e v a n t la C o u r cons t i tu t ionne l l e . D ' a u t r e p a r t , il n ' a u r a i t pas é t é 
d é m o n t r é q u e l ' O Z D E P ait eu l ' i n t en t ion de d é t r u i r e l 'ordre 
d é m o c r a t i q u e et p lu ra l i s t e en T u r q u i e et qu ' i l ait p rôné la 
m é c o n n a i s s a n c e des droi t s f o n d a m e n t a u x en s o u t e n a n t la d i sc r imina t ion 
rac ia le . 

En o u t r e , le chap i t r e du p r o g r a m m e consacré à la s i tua t ion des ci toyens 
d 'or ig ine k u r d e en T u r q u i e ne con t i end ra i t a u c u n e propos i t ion visant à 
faire usage de la violence ou à ut i l i ser d ' a u t r e s moyens 
a n t i d é m o c r a t i q u e s ou incons t i t u t i onne l s . Au c o n t r a i r e , il suggé re ra i t 
u n i q u e m e n t l ' adopt ion de so lu t ions d é m o c r a t i q u e s et po l i t iques aux 
p r o b l è m e s qu i se pose ra i en t , et il ne con t i end ra i t a u c u n é l é m e n t 
e n c o u r a g e a n t les g r o u p e s e x t r é m i s t e s ou t e r ro r i s t e s à d é t r u i r e l 'ordre 
cons t i t u t i onne l de l 'E ta t ou à fonder un E t a t k u r d e p a r l ' usage de la 
force. 
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ii. Appréciation de la Cour 

37. La C o u r rappe l le que m a l g r é son rôle a u t o n o m e et la spécificité de 
sa sphè re d ' app l i ca t ion , l 'ar t ic le 11 doit s ' envisager aussi à la l u m i è r e de 
l 'a r t ic le 10. L a p ro t ec t i on des opin ions et de la l iber té d e les e x p r i m e r 
cons t i tue l 'un des objectifs d e la l iber té de r éun ion et d 'assoc ia t ion 
consac rée pa r l 'ar t icle 11. Il en va d ' a u t a n t plus ainsi d a n s le cas de pa r t i s 
po l i t iques , eu é g a r d à leur rôle essent ie l pour le m a i n t i e n du p l u r a l i s m e et 
le bon f o n c t i o n n e m e n t de la d é m o c r a t i e . 

La C o u r l'a souvent soul igné : il n 'es t pas de d é m o c r a t i e sans 
p lu ra l i sme . C 'es t pou rquo i la l iber té d ' express ion consacrée par 
l ' a r t ic le 10 vau t , sous rése rve du p a r a g r a p h e 2, non s e u l e m e n t p o u r les 
« in fo rma t ions » ou « idées » accueil l ies avec faveur ou cons idérées 
c o m m e inoffensives ou indi f férentes , mais aussi pour celles qui h e u r t e n t , 
c h o q u e n t ou i n q u i è t e n t . En t a n t q u e l eu r s act iv i tés pa r t i c ipen t d ' un 
exercice collectif de la l iber té d ' express ion , les pa r t i s pol i t iques peuven t 
déjà p r é t e n d r e à la p ro tec t ion des ar t ic les 10 et 11 de la Conven t i on 
(voir, p a r m i d ' a u t r e s , l ' a r rê t P a r t i c o m m u n i s t e unifié de T u r q u i e et 
a u t r e s p réc i t é , pp . 20-21 , §§ 42-43) . 

38 . En l ' espèce , il échet de n o t e r tou t d ' abo rd q u e , d a n s son a r r ê t du 
14 ju i l le t 1993, la C o u r cons t i tu t ionne l l e a, p o u r d i s soudre l ' O Z D E P , 
e s t imé q u e le p r o g r a m m e de celui-ci é ta i t de n a t u r e à p o r t e r a t t e i n t e à 
l ' in tégr i té t e r r i t o r i a l e de l 'Eta t et à l 'uni té de la na t ion et qu ' i l violait la 
C o n s t i t u t i o n ainsi q u e les ar t ic les 78 a) et 81 a) et b) de la loi su r les pa r t i s 
po l i t iques . D e l'avis de la C o u r cons t i t u t ionne l l e , ledit p r o g r a m m e pa r t a i t 
d e l ' idée qu ' i l ex i s ta i t e n T u r q u i e u n peup le k u r d e d i s t inc t ayan t u n e 
cu l tu re et une l angue qui lui é t a i e n t p r o p r e s . Les K u r d e s y s e ra i en t 
p r é s e n t é s c o m m e un peup le o p p r i m é don t les d ro i t s d é m o c r a t i q u e s 
s e ra i en t c o m p l è t e m e n t ignorés . L ' Û Z D E P r é c l a m e r a i t un d ro i t à 
l ' a u t o d é t e r m i n a t i o n p o u r les K u r d e s et sou t i end ra i t le droi t de m e n e r 
une « g u e r r e d ' i n d é p e n d a n c e ». Son a t t i t u d e sera i t c o m p a r a b l e à celle 
des g r o u p e s t e r r o r i s t e s et cons t i t ue r a i t en soi un appe l à l ' insur rec t ion , 
ce qu i jus t i f i e ra i t la décis ion de le d i s soudre ( p a r a g r a p h e 14 c i -dessus) . 

De plus, la C o u r cons t i tu t ionne l l e re leva u n e a t t e i n t e au pr inc ipe de 
laïcité, d a n s la m e s u r e où, d ' a p r è s son p r o g r a m m e , l ' O Z D E P pro je ta i t 
d 'abol i r la Di rec t ion des affaires re l ig ieuses , qui fait p a r t i e de 
l ' a d m i n i s t r a t i o n de l 'E ta t , en s o u t e n a n t q u e les affaires re l ig ieuses 
deva ien t re lever des in s t i t u t ions re l ig ieuses e l l e s -mêmes . D ' a p r è s la C o u r 
cons t i t u t ionne l l e , il y avait donc infract ion à l 'ar t icle 89 de la loi sur les 
pa r t i s po l i t iques . 

39. Au vu de ces é l é m e n t s , la C o u r doi t e x a m i n e r le c o n t e n u des 
passages l i t igieux et r e c h e r c h e r s'il jus t i f ia i t la d isso lu t ion de l ' O Z D E P . 

S 'agissant de la p r e m i è r e ques t ion , la C o u r rappe l le q u e , lorsqu 'e l le 
exerce son con t rô l e , elle n ' a point pour t â che de se s u b s t i t u e r aux 
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ju r id i c t ions i n t e r n e s c o m p é t e n t e s , ma i s de vérifier sous l 'angle de 
l 'ar t icle 11 les décis ions qu ' e l l e s on t r e n d u e s en v e r t u de leur pouvoir 
d ' app réc i a t i on . C e fa isant , elle doi t n o t a m m e n t s ' a s su re r q u e les 
a u t o r i t é s na t iona le s se sont fondées sur une app réc i a t i on accep tab le des 
faits p e r t i n e n t s (voir, mutatis mutandis, l ' a r rê t P a r t i social is te et a u t r e s 
p réc i t é , p. 1256, § 44) . 

40. A l 'analyse , la C o u r ne voit r ien qui , d a n s le p r o g r a m m e de 
l ' O Z D E P , puisse pas se r p o u r un appe l à la violence, au sou l èvemen t ou à 
t ou t e a u t r e forme de rejet des p r inc ipes d é m o c r a t i q u e s , ce qui est u n 
é l é m e n t essent ie l à p r e n d r e en cons idé ra t ion (voir, mutatis mutandis, 
l ' a r rê t Okçuoglu c. Turquie [ G C ] , n" 24246/94, § 48, 8 ju i l le t 1999, non 
pub l i é ) . Au c o n t r a i r e , le p r o g r a m m e insis te sur la nécess i té de réa l i se r le 
projet pol i t ique proposé d a n s le respec t des règles d é m o c r a t i q u e s . Ainsi 
peu t -on y lire n o t a m m e n t que l ' O Z D E P « prévoit la c réa t ion d 'une 
a s semblée d é m o c r a t i q u e , composée de r e p r é s e n t a n t s du peup le élus au 
suffrage un iverse l », et qu ' i l « est p a r t i s a n d ' u n e so lu t ion pacif ique et 
d é m o c r a t i q u e du p r o b l è m e k u r d e d a n s la s t r ic te appl ica t ion des t ex tes 
i n t e r n a t i o n a u x tels q u e l 'Acte final d 'He l s ink i , la Conven t i on e u r o p é e n n e 
des Dro i t s de l ' H o m m e et la Déc l a r a t i on universel le des Dro i t s de 
l ' H o m m e » ( p a r a g r a p h e 8 c i -dessus) . 

D ' a p r è s le G o u v e r n e m e n t c e p e n d a n t , le pa r t i en ques t ion 
« sou t i end ra i t o u v e r t e m e n t la lu t te a r m é e en d é c l a r a n t n o t a m m e n t , 
d ' u n e m a n i è r e on ne peu t plus c laire : « L ' O Z D E P sou t i en t la l u t t e j u s t e 
et l ég i t ime m e n é e p a r les peup le s p o u r l eu r i n d é p e n d a n c e et l eu r l iber té . 
Il est sol idaire de ce t t e lu t t e . » 

La C o u r voit c e r t e s d a n s c e t t e p h r a s e l ' annonce pa r l ' O Z D E P de son 
i n t e n t i o n de faire valoir c e r t a i n e s r evend ica t ions pol i t iques , mais elle n'y 
décèle a u c u n e inc i ta t ion à l 'usage de la violence ou au non- respec t des 
règles de la d é m o c r a t i e . Sous ce r a p p o r t , le p a s s a g e l i t igieux ne se 
d i s t ingue g u è r e de ceux qu i se t r ouven t d a n s le p r o g r a m m e de ce r t a ines 
fo rma t ions pol i t iques actives d a n s d ' a u t r e s pays m e m b r e s du Consei l de 
l 'Europe . 

4 1 . La C o u r cons t i tu t ionne l l e a r e p r o c h é en o u t r e à l ' O Z D E P d'avoir 
d i s t ingué deux na t ions d a n s son p r o g r a m m e , les K u r d e s et les T u r c s , et 
d 'avoir évoqué l ' ex is tence de mino r i t é s et leur droi t à 
l ' a u t o d é t e r m i n a t i o n , au d é t r i m e n t de l 'un i té de la na t ion t u r q u e et de 
l ' i n tégr i t é t e r r i t o r i a l e de son E t a t . 

La C o u r re lève q u e , lus e n s e m b l e , les passages en cause p r é s e n t e n t un 
projet pol i t ique visant pour l 'essent ie l à é tab l i r , d a n s le respec t des règles 
d é m o c r a t i q u e s , « un o r d r e social eng loban t les peup le s t u r c et k u r d e ». A 
un a u t r e endro i t du p r o g r a m m e , on peu t lire : « Le Pa r t i de la l iber té et de 
la d é m o c r a t i e mil i te pour l 'unif icat ion vo lon ta i re des peup le k u r d e et tu rc 
qui on t pa r t i c ipé à la fondat ion du pays . » D an s le p r o g r a m m e de 
l ' O Z D E P , il est ce r tes < | u r s u o n a u s s i du droit à l ' a u t o d é t e r m i n a t i o n d e s 
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« mino r i t é s na t i ona l e s ou re l ig ieuses » ; toutefois , lus dans leur c o n t e x t e , 
ces propos n ' e n c o u r a g e n t pas la s é p a r a t i o n d 'avec la T u r q u i e m a i s visent 
p lu tô t à sou l igner q u e le projet po l i t ique proposé doit s ' appuyer su r le 
l ibre c o n s e n t e m e n t des K u r d e s , qui doit s ' e x p r i m e r pa r la voie 
d é m o c r a t i q u e . 

Aux yeux de la Cour , le fait q u ' u n tel projet pol i t ique passe pour 
incompa t ib l e avec les pr inc ipes et s t r u c t u r e s ac tue ls de l 'E ta t t u r c ne le 
r end p a s c o n t r a i r e a u x règ les d é m o c r a t i q u e s . Il es t de l ' essence de la 
d é m o c r a t i e de p e r m e t t r e la propos i t ion et la discussion de projets 
pol i t iques divers , m ê m e ceux qui r e m e t t e n t en cause le m o d e 
d 'o rgan i sa t ion ac tue l d 'un E t a t , pourvu qu ' i l s ne visent pas à p o r t e r 
a t t e i n t e à la d é m o c r a t i e e l l e -même (a r rê t Pa r t i social iste et a u t r e s 
p réc i t é , p . 1257, § 47) . C e l a s ' app l ique auss i a u x propos i t ions de 
l ' O Z D E P visant à l 'aboli t ion de la Di rec t ion des affaires re l ig ieuses . 

42. Il est vrai q u ' o n ne s au ra i t exc lure que les passages en ques t ion 
cachen t un desse in pol i t ique différent de celui qui est affiché 
p u b l i q u e m e n t . A défau t toutefois d ' ac t ions conc rè t e s de n a t u r e à 
d é m e n t i r la s incér i té du p r o g r a m m e de l ' O Z D E P , il n'y a pas lieu de la 
m e t t r e en d o u t e . L ' O Z D E P s'est donc fait s a n c t i o n n e r pour un 
c o m p o r t e m e n t r e l evan t u n i q u e m e n t de l 'exercice de la l iber té 
d ' express ion . 

43 . Il i m p o r t e à p r é s e n t de r e c h e r c h e r si, au vu des cons idé ra t ions ci-
dessus , la d issolut ion de l ' O Z D E P peu t passe r p o u r nécessa i re d a n s une 
société d é m o c r a t i q u e , c 'es t-à-dire si elle r é p o n d a i t à un « besoin social 
impé r i eux » et se révélai t « p r o p o r t i o n n é e au bu t l ég i t ime poursuivi » 
(voir l ' a r rê t Pa r t i social iste et a u t r e s p réc i t é , p . 1258, § 49) . 

44. La C o u r rappe l le q u ' e u é g a r d au rôle essent ie l des pa r t i s po l i t iques 
pour le bon fonc t ionnemen t de la d é m o c r a t i e (voir l ' a r rê t Pa r t i 
c o m m u n i s t e unifié d e T u r q u i e et a u t r e s p réc i t é , p . 17, § 25), les 
excep t ions visées à l 'ar t icle 1 1 appe l l en t , à l ' égard de par t i s po l i t iques , 
u n e i n t e r p r é t a t i o n s t r i c t e , seules des ra isons conva incan tes et 
i m p é r a t i v e s p o u v a n t jus t i f i e r des r e s t r i c t ions à l eu r l ibe r té d 'assoc ia t ion . 
Pour j u g e r en pare i l cas de l ' exis tence d ' u n e nécess i té au sens de 
l 'ar t icle 11 § 2, les E t a t s c o n t r a c t a n t s ne d isposent que d ' une m a r g e 
d ' app réc i a t i on r é d u i t e , laquel le se double d ' un cont rô le e u r o p é e n 
r igoureux p o r t a n t à la fois sur la loi et sur les décis ions qui l ' app l iquen t , 
y compr i s celles d ' u n e ju r id i c t ion i n d é p e n d a n t e (ibidem, p . 22, § 46) . 

En o u t r e , la C o u r a déjà j u g é q u e l 'une des p r inc ipa les c a r a c t é r i s t i q u e s 
de la d é m o c r a t i e rés ide d a n s la possibil i té qu 'e l l e offre de r é s o u d r e pa r le 
d ia logue et sans recours à la violence les p r o b l è m e s q u e r e n c o n t r e un pays, 
et cela m ê m e q u a n d ils d é r a n g e n t . La d é m o c r a t i e se nour r i t en effet de la 
l iber té d ' express ion . Sous ce r a p p o r t , u n e fo rma t ion pol i t ique ne peu t se 
voir i n q u i é t é e p o u r le seul fait de vouloir d é b a t t r e p u b l i q u e m e n t du sort 
d 'une pa r t i e de la popu la t ion d 'un E t a t et pa r t i c ipe r à la vie po l i t ique de 
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celui-ci afin de t rouve r , d a n s le respec t des règ les d é m o c r a t i q u e s , des 
solu t ions qui pu issen t sat isfaire tous les a c t e u r s conce rnés ( a r r ê t P a r t i 
social iste et a u t r e s p réc i t é , p . 1256, § 45) . 

45 . En l 'occur rence , la C o u r relève la rad ica l i té de l ' ingérence 
l i t ig ieuse : l ' O Z D E P a é t é dissous avec effet i m m é d i a t et définitif, ses 
b iens ont é té l iquidés et t r ans fé rés ipso jure au T r é s o r publ ic , et ses 
d i r i g e a n t s se sont vu i n t e rd i r e l 'exercice de ce r t a ines act ivi tés po l i t iques 
s imi la i res . Des m e s u r e s d 'une tel le sévér i té ne p e u v e n t s ' app l iquer q u ' a u x 
cas les p lus graves . 

46 . L a C o u r a déjà no té que les pas sages l i t igieux du p r o g r a m m e de 
l ' O Z D E P , b ien q u e c r i t iques et revendicat i fs , ne lui pa r a i s s a i en t pas 
m e t t r e e n cause le respec t dû aux pr inc ipes et règ les de la d é m o c r a t i e . 

La C o u r t i en t c o m p t e des c i rcons tances e n t o u r a n t les cas soumis à son 
e x a m e n , en pa r t i cu l i e r des difficultés liées à la l u t t e con t r e le t e r r o r i s m e 
(voir, p a r m i d ' a u t r e s , l ' a r rê t Pa r t i c o m m u n i s t e unifié de T u r q u i e et a u t r e s 
p réc i t é , p . 27, § 59) . A cet éga rd , le G o u v e r n e m e n t aff irme q u e l ' O Z D E P 
por te u n e pa r t de responsab i l i t é p o u r les p r o b l è m e s q u e pose le t e r r o r i s m e 
en T u r q u i e ( p a r a g r a p h e 35 c i -dessus) . Il r es te toutefois en défaut 
d ' exp l i que r c o m m e n t il p o u r r a i t en ê t r e a ins i , dès lors q u e l ' O Z D E P n 'a 
g u è r e eu le t e m p s de déployer la m o i n d r e act ion significative : fondé le 
19 oc tobre 1992, il a é té l 'objet d ' un p r e m i e r réqu i s i to i re de dissolut ion le 

29 j a n v i e r 1993 et a é t é d issous , d ' abo rd pa r l ' a ssemblée des fonda teur s le 
30 avri l 1993, puis pa r la C o u r cons t i tu t ionne l l e le 14 ju i l le t 1993. Si 
d a n g e r il y avai t , tou t au plus pouvait-i l é m a n e r du p r o g r a m m e d e 
l ' O Z D E P , ma i s ici non p lus , le G o u v e r n e m e n t n ' a pas établ i de m a n i è r e 
c o n v a i n c a n t e c o m m e n t , m a l g r é l eu r a t t a c h e m e n t déc l a r é à la d é m o c r a t i e 
et a u x solut ions pacif iques , les pas sages l i t igieux du p r o g r a m m e de 
l ' O Z D E P pouvaien t passer pour e x a c e r b e r le t e r r o r i s m e en T u r q u i e . 

47. Eu é g a r d aux c o n s t a t a t i o n s c i -dessus , il n 'y a pas lieu non plus de 
faire j o u e r l 'ar t icle 17, le c o n t e n u des passages don t il s 'agit n ' a u t o r i s a n t 
a u c u n e m e n t à conc lure que leur a u t e u r se p r é v a u d r a i t de la Conven t ion 
pour se l ivrer à u n e act ivi té ou accompl i r un ac te v isant à la des t ruc t ion 
des d ro i t s et l ibe r tés qu ' e l l e r econna î t (voir, mutatis mutandis, l ' a r r ê t Pa r t i 
social iste et a u t r e s p réc i t é , p . 1259, § 53) . 

48 . En conclusion, la d isso lu t ion de l ' O Z D E P a p p a r a î t d i spropor ­
t ionnée au bu t visé e t , p a r t a n t , non nécessa i re d a n s une société d é m o ­
c r a t i q u e . En c o n s é q u e n c e , elle a enf re in t l 'ar t icle 11 d e la Conven t i on . 

II. SUR LA V I O L A T I O N A L L É G U É E DES A R T I C L E S 9, 10 E T 14 DE 
LA C O N V E N T I O N 

49. Le pa r t i r e q u é r a n t a l lègue é g a l e m e n t u n e viola t ion des ar t ic les 9, 
10 et 14 de la Conven t i on . Ses griefs p o r t a n t sur les m ê m e s faits q u e ceux 
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e x a m i n é s sur le t e r r a i n de l 'ar t icle 11, la C o u r n ' e s t i m e pas nécessa i re de 
les e x a m i n e r s é p a r é m e n t . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

50. Aux t e r m e s de l 'ar t ic le 41 de la Conven t ion , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable. » 

A. D o m m a g e m a t é r i e l 

51 . P o u r d o m m a g e m a t é r i e l , l ' O Z D E P réc l ame 500 000 francs 
français (FRF) . C e t t e s o m m e r e p r é s e n t e r a i t les coû ts c u m u l é s de la 
fondat ion du pa r t i , de la location de locaux, des frais d e d é p l a c e m e n t et 
d e l o g e m e n t des m e m b r e s en vue d e la fondat ion d u pa r t i , de la mise en 
place de ses s t r u c t u r e s d a n s q u a r a n t e provinces , n o t a m m e n t en vue de la 
pa r t i c ipa t ion aux é lec t ions , ainsi q u e de l ' impress ion et de la diffusion de 
b r o c h u r e s . 

52. Le G o u v e r n e m e n t cons idè re que les d e m a n d e s fo rmulées pa r 
l ' O Z D E P au t i t re de la sa t is fact ion équ i t ab l e sont à la fois e x o r b i t a n t e s 
et d é p o u r v u e s d e tou te jus t i f i ca t ion . Il e s t ime q u e si la C o u r devai t 
pa rven i r à un cons ta t de violat ion, celui-ci cons t i t ue ra i t u n e sa t is fact ion 
équ i t ab l e suff isante . Q u a n t au d o m m a g e m a t é r i e l a l l égué , il ne 
p r é s e n t e r a i t a u c u n lien de causa l i t é avec les c i r cons tances de l 'espèce. 

53 . De l'avis du dé l égué de la C o m m i s s i o n , il n'y a pas de ra ison pour la 
C o u r de s ' éca r t e r de ce qu 'e l le a j u g é d a n s les affaires du Pa r t i 
c o m m u n i s t e unifié et du Pa r t i social iste p réc i t ées . 

54. La C o u r relève q u e le pa r t i r e q u é r a n t n ' a fourni a u c u n e pièce 
jus t i f icat ive à l ' appui de sa d e m a n d e . En c o n s é q u e n c e , elle ne sau ra i t 
accuei l l i r celle-ci (ar t ic le 60 § 2 du r è g l e m e n t ; voir, mutatis mutandis, 
l ' a r rê t P a r t i social iste et a u t r e s p réc i té , p . 1261, § 67) . 

B. D o m m a g e m o r a l 

55. L ' O Z D E P r é c l a m e en o u t r e 200 000 F R F en c o m p e n s a t i o n du 
pré judice m o r a l r é s u l t a n t de sa d issolu t ion . 

56. P o u r le G o u v e r n e m e n t , c e t t e s o m m e est , elle auss i , e x o r b i t a n t e . 
E n cas de violat ion, le cons ta t de celle-ci devrai t suffire à en effacer les 
effets m o r a u x . 

57. De l'avis de la C o u r , la d isso lu t ion de l ' O Z D E P a dû cause r , d a n s le 
chef de ses f o n d a t e u r s et m e m b r e s , un profond s e n t i m e n t de f rus t ra t ion . 
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La C o u r évalue à 30 000 F R F la s o m m e à ve r se r à M. Mevlu t Ilik, qui 
r e p r é s e n t e l ' O Z D E P pour les besoins de la p r o c é d u r e devan t la C o u r 
( p a r a g r a p h e 1 c i -dessus) , au t i t r e du pré judice mora l subi pa r les 
f onda t eu r s et m e m b r e s du pa r t i r e q u é r a n t . 

C. Fra is e t d é p e n s 

58. Au t i t re des frais et d é p e n s , l ' O Z D E P d e m a n d e 200 000 F R F , soit 
120 000 F R F pour les hono ra i r e s d 'avocat occas ionnés p a r sa 
r e p r é s e n t a t i o n devan t la C o u r cons t i t u t ionne l l e et à S t r a s b o u r g , et 
80 000 F R F p o u r les frais de t r a d u c t i o n , de c o m m u n i c a t i o n et de voyage 
liés à ce t t e r e p r é s e n t a t i o n . 

59 . Le G o u v e r n e m e n t e s t i m e tou t d ' a b o r d q u e les frais a f fé ren t s à la 
r e p r é s e n t a t i o n de l ' O Z D E P devan t la C o u r cons t i tu t ionne l l e ne s a u r a i e n t 
e n t r e r en ligne de c o m p t e ici, c a r ce t t e i n t e r v e n t i o n sera i t sans r a p p o r t 
avec la p r o c é d u r e devan t les ins tances de S t r a s b o u r g . En o u t r e , à défaut 
de d é c o m p t e précis et dé ta i l l é , il ne se ra i t pas possible de vérifier que les 
pièces p rodu i t e s pa r l 'avocat de l ' O Z D E P à l ' appui de sa d e m a n d e e n 
r e m b o u r s e m e n t des frais et d é p e n s sont b ien en r a p p o r t avec la p r é s e n t e 
cause . Enfin, les hono ra i r e s d e m a n d é s se ra i en t sans c o m m u n e m e s u r e 
avec ceux qu i sont g é n é r a l e m e n t perçus pour des affaires a n a l o g u e s en 
T u r q u i e . O r il s ' agi ra i t en l 'espèce d 'une affaire p lu tô t s imple qui ne 
r e q u e r r a i t pas b e a u c o u p d e t e m p s ni de t ravai l . En tou t é t a t de cause , la 
sa t i s fac t ion équ i t ab le devra i t t en i r c o m p t e des condi t ions socio-
é c o n o m i q u e s d u pays et ne devra i t pas cons t i t ue r u n e source 
d ' e n r i c h i s s e m e n t indu p o u r le r e q u é r a n t . 

60. La C o u r r appe l l e q u ' a u t i t r e d e l 'ar t ic le 41 de la C o n v e n t i o n elle 
octroie le r e m b o u r s e m e n t des frais et d é p e n s don t le c a r a c t è r e réel , 
nécessa i re et r a i sonnab le a é t é é tab l i (voir, p a r m i d ' a u t r e s , l ' a r rê t 
Nikolova c. Bulgarie [ G C ] , n" 31195/96, § 79, C E D H 1999-11). A cet égard , 
il y a lieu de r a p p e l e r q u e la C o u r peu t accorder à un r e q u é r a n t le 
p a i e m e n t non s e u l e m e n t de ses frais et d é p e n s d e v a n t les o r g a n e s de la 
C o n v e n t i o n , mais auss i de ceux qu ' i l a engagés devan t les ju r id i c t ions 
na t i ona l e s pour p réven i r ou faire co r r ige r pa r celles-ci une violat ion 
c o n s t a t é e p a r la C o u r ( a r r ê t Van Geyseghem c. Belgique [ G C ] , n" 26103/95, 
§ 4 5 , C E D H 1999-1). 

En l 'occur rence , les frais a f férents à la défense de l ' O Z D E P d e v a n t la 
C o u r cons t i tu t ionne l l e ont é t é engagés pour p r éven i r la d issolut ion du 
pa r t i , l aque l le a fait l 'objet du cons ta t de violat ion ci-dessus (para ­
g r a p h e 48 c i -dessus) . En c o n s é q u e n c e , ils e n t r e n t en l igne de c o m p t e 
p o u r le calcul d e la sa t is fact ion é q u i t a b l e . 

La C o u r c o n s t a t e toutefois q u e l ' O Z D E P ne fourni t pas le dé ta i l du 
n o m b r e d ' h e u r e s de t ravai l don t son avocat r é c l a m e le p a i e m e n t . En 
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v e r t u de l 'ar t ic le 60 § 2 du r è g l e m e n t , elle ne sau ra i t donc accueil l i r telle 
quel le ce t t e d e m a n d e . S t a t u a n t en é q u i t é , elle a l loue 40 000 F R F , à verser 
à M. Mevlüt Ilik, au t i t re des frais et d é p e n s . 

D. I n t é r ê t s m o r a t o i r e s 

6 1 . La C o u r j u g e app rop r i é de se fonder sur le t a u x d ' i n t é r ê t légal 
appl icable en F r a n c e à la d a t e d ' adop t ion du p r é s e n t a r r ê t , soit 3,47 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Rejette l ' except ion p ré l imina i r e du G o u v e r n e m e n t ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t icle 11 de la C o n v e n t i o n ; 

3. Dit qu ' i l n 'y a pas l ieu d ' e x a m i n e r s'il y a eu viola t ion des a r t ic les 9, 10 
et 14 de la Conven t i on ; 

4. Dit 
a) q u e l 'E ta t d é f e n d e u r doi t ve rse r , d a n s les t rois mois , à M. Mevlüt 
Ilik, r e p r é s e n t a n t le pa r t i r e q u é r a n t d a n s la p r o c é d u r e devan t la C o u r , 
au t i t r e de la sa t is fact ion équ i t ab l e , 30 000 ( t r e n t e mille) francs fran­
çais p o u r d o m m a g e m o r a l et 40 000 ( q u a r a n t e mille) francs français 
pour frais et d é p e n s , s o m m e s à conver t i r en livres t u r q u e s au t a u x 
appl icab le à la d a t e d u r è g l e m e n t ; 

b) q u e ces m o n t a n t s se ron t à m a j o r e r d ' un i n t é r ê t s imple de 3,47 % 
l 'an, à c o m p t e r de l ' expi ra t ion dudi t déla i et j u s q u ' a u v e r s e m e n t ; 

5. Rejette la d e m a n d e de sa t is fact ion équ i t ab l e pour le su rp lus . 

Fai t en français et en angla i s , puis p rononcé en a u d i e n c e pub l ique au 
Pala is des Droi t s de l ' H o m m e , à S t r a s b o u r g , le 8 d é c e m b r e 1999. 

Luzius WlLDHABER 
P r é s i d e n t 
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AVIS D E LA C O M M I S S I O N E U R O P É E N N E 
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( formulé d a n s le r a p p o r t de la C o m m i s s i o n 2 du 12 m a r s 1998) 

[La Commission siégeait dans la composition suivante : 

M M . S . TRECHSF.L,président, 
J . -C. GEUS, 

M . P . PEI.LONPÀÂ, 

E . BUSUTTIL, 

GAUKURJÔRUXDSSON, 

A . § . GÔZÙBÛYÛK, 

A . WEITZEL, 

J .-C. SOYER, 

H . DANEUUS, 

M " " ' G . H . THUNE, 

M . F . MARTINEZ, 

M M E J . LIUDY, 

M M . L. LOUCAIUES, 

M . A . NOWICKI, 

I. CABRAI. BARRETO, 

B . CONFORTI, 

N . BRATZA, 

I. BÉKÉS, 

J . MUCHA, 

D . SVÂBY, 

G . RESS, 
A . PERENIÔ, 
C. BiRSAN, 
K. Hl'.RNDI., 
E . BIELIÛNAS, 

E . A . ALKEMA, 

M . VILA AMIGÔ, 

M ™ M . HIO.N, 

M M . R . NICOLINI, 

A . ARABADJIEV, 

et M . M . DE SALVIA, secrétaire.] 

1. Texte français original. 
2. L'avis se réfère à des paragraphes antérieurs du rapport de la Commission, dont le texte 
intégral peut être obtenu au greffe de la Cour. 
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A. G r i e f s d é c l a r é s r e c e v a b l e s 

48. L a C o m m i s s i o n a déc l a r é recevables : 
- le gr ief selon lequel la d issolut ion de l ' O Z D E P au ra i t m é c o n n u le 

droi t à la l iber té d 'assoc ia t ion ; 
- le gr ief selon lequel la d issolut ion de l ' O Z D E P a u r a i t m é c o n n u le 

droi t à la l iber té de pensée et à la l iber té d ' express ion ; 
- le gr ief selon lequel l ' O Z D E P a u r a i t é té v ic t ime d ' u n e p r é t e n d u e 

d i s c r imina t i on en ra ison des opinions pol i t iques qu ' i l r e p r é s e n t e . 

B. P o i n t s e n l i t i g e 

49. Les poin ts en litige en l 'espèce sont les su ivan ts : 
- la d issolut ion de l ' O Z D E P cons t i tue- t -e l le u n e violat ion de son dro i t 

à la l iber té d 'assoc ia t ion g a r a n t i pa r l 'ar t ic le 11 de la C o n v e n t i o n ? 
- ce m ê m e fait const i tue- t - i l u n e v iola t ion des dro i t s du r e q u é r a n t à la 

l iber té de pensée et à la l ibe r té d ' express ion g a r a n t i s r e s p e c t i v e m e n t pa r 
les a r t ic les 9 et 10 de la Conven t i on ? 

- la dissolut ion de l ' O Z D E P cons t i tue- t -e l le un t r a i t e m e n t 
d i s c r i m i n a t o i r e a u sens de l 'a r t ic le 14 d e la C o n v e n t i o n c o m b i n é avec ses 
a r t ic les 9, 10 et 11 ? 

C. S u r la v i o l a t i o n d e l 'art ic le 11 d e la C o n v e n t i o n 

50. Le r e q u é r a n t se p la in t de la d issolut ion pa r la C o u r 
cons t i tu t ionne l l e t u r q u e du P a r t i de la l iber té et de la d é m o c r a t i e 
( Ö Z D E P ) . Il sou t ien t en pa r t i cu l i e r q u e c e t t e d issolut ion cons t i tue une 
a t t e i n t e à sa l iber té d 'associa t ion , en violat ion de l 'ar t icle 11 de la 
Conven t i on . C e t t e d ispos i t ion se lit c o m m e suit : 

« 1. Toute personne a droit à la liberté de réunion pacifique et à la liberté 
d'association, y compris le droit de fonder avec d'autres des syndicats et de s'affilier à 
des syndicats pour la défense de ses intérêts. 

2. L'exercice de ces droits ne peut faire l'objet d 'autres restrictions que celles qui, 
prévues par la loi, constituent des mesures nécessaires, dans une société démocratique, 
à la sécurité nationale, à la sûreté publique, à la défense de l'ordre et à la prévention du 
crime, à la protection de la santé ou de la morale, ou à la protection des droits cl libertés 
d 'autrui . Le présent article n'interdit pas que des restrictions légitimes soient imposées 
à l'exercice de ces droits par les membres des forces armées, de la police ou de 
l 'administration de l'Etat. » 

/. Qualité de victime 

5 1 . La C o m m i s s i o n relève que , le 30 avril 1993, l ' a s semblée des 
f o n d a t e u r s de l ' O Z D E P a déc idé de d i s soud re le pa r t i , a lors q u e la 
p r o c é d u r e devan t la C o u r cons t i tu t ionne l l e é ta i t encore p e n d a n t e . 
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N o n o b s t a n t l ' absence de c o n t e s t a t i o n de la pa r t du g o u v e r n e m e n t 
d é f e n d e u r q u a n t à la qua l i t é de v ic t ime du r e q u é r a n t , la C o m m i s s i o n 
e s t ime nécessa i re d ' e x a m i n e r d'office ce poin t . 

52. La C o m m i s s i o n observe d ' e m b l é e q u e la décis ion d ' au tod i s so lu t ion 
de l ' O Z D E P n ' a a u c u n e m e n t e m p ê c h é la C o u r cons t i tu t ionne l l e de se 
p r o n o n c e r sur les poin ts en litige et d ' o r d o n n e r la d issolut ion du pa r t i , 
c o n f o r m é m e n t aux disposi t ions claires de l 'ar t icle 108 de la loi n" 2820 
p o r t a n t r é g l e m e n t a t i o n des pa r t i s po l i t iques . C e t t e p r o c é d u r e s 'est 
dé rou l ée c o m m e si l ' O Z D E P avait con t inué d ' ex i s t e r j u s q u ' à sa 
d issolut ion pa r la C o u r cons t i tu t ionne l l e en d a t e du 14 ju i l le t 1993. Il 
s 'ensui t que la décis ion d ' au tod i s so lu t ion pr ise pa r les m e m b r e s 
fonda t eu r s de l ' O Z D E P n 'a eu a u c u n effet au p lan i n t e r n e . 

5 3 . Q u a n t à la ques t ion d e savoir s'il exis ta i t chez les m e m b r e s 
fonda t eu r s et d i r i g e a n t s de l ' O Z D E P une volonté d e c o n t i n u e r de r e s t e r 
une « associa t ion » au sens de l 'ar t icle 11 de la Conven t i on au m o m e n t d e 
sa dissolut ion pa r la C o u r cons t i t u t i onne l l e , la C o m m i s s i o n rappe l le que le 
bu t de la C o n v e n t i o n consis te à p r o t é g e r des d ro i t s non pas t h é o r i q u e s ou 
i l lusoires , mais concre t s et effectifs ( C o u r eur . D H , a r r ê t Airey c. I r l ande d u 
9 oc tobre 1979, sér ie A n " 32, p. 12, § 2 4 ; a r r ê t A r t i c o c . I ta l ie du 13 m a i 1980, 
série A n" 37, pp . 15-16, § 33). La C o m m i s s i o n c o n s t a t e q u e le pr inc ipa l souci 
de P Ô Z D E P , lorsqu ' i l s 'est déc l a r é d i ssous , é ta i t d ' é c h a p p e r aux 
conséquences d ' une éven tue l le d issolut ion pa r la C o u r cons t i tu t ionne l l e , 
n o t a m m e n t à l ' in te rd ic t ion d 'ac t iv i tés po l i t iques pour ses m e m b r e s 
fonda t eu r s et d i r i gean t s . A u c u n é l é m e n t du doss ier ne m o n t r e q u e ce t t e 
au tod i s so lu t ion é ta i t un ac te de l ibre volonté visant à m e t t r e un t e r m e a u 
r a s s e m b l e m e n t a u t o u r de l ' idée po l i t ique q u e r e p r é s e n t a i t l ' O Z D E P . En 
r evanche , la p a r t i e de l ' a r rê t de la C o u r cons t i tu t ionne l l e c o n c e r n a n t la 
d ivergence e n t r e l 'ar t icle 69 de la C o n s t i t u t i o n et l 'ar t icle 95 de la loi sur 
les pa r t i s pol i t iques ( p a r a g r a p h e 33 du r a p p o r t ) et l 'opinion d i s s iden te du 
j u g e G ô n ù l sur le m ê m e point mi l i t en t en faveur de la t hè se selon laquel le 
l ' au todisso lu t ion de l ' O Z D E P é ta i t mot ivée pa r des cons idé ra t ions 
o p p o r t u n i s t e s t e n d a n t à é c h a p p e r à des sanc t ions qui a l la ien t , en 
app l ica t ion de la légis la t ion i n t e r n e p e r t i n e n t e , au -de là d ' u n e s imple 
d issolu t ion . A la l u m i è r e de ces cons idé ra t ions , la C o m m i s s i o n conclut que 
P Ô Z D E P , au m o m e n t de sa d isso lu t ion par la C o u r cons t i t u t i onne l l e , é ta i t 
toujours une fo rmat ion po l i t ique ou à tou t le moins u n e associa t ion 
bénéf ic iant des g a r a n t i e s de l 'ar t icle 11 de la Conven t i on . 

54. P a r t a n t , P Ô Z D E P peu t se p r é t e n d r e v ic t ime de sa d isso lu t ion 
p rononcée pa r la C o u r cons t i t u t ionne l l e . 

2. Sur l'existence d'une ingérence 

55. La C o m m i s s i o n e s t ime q u e les griefs de P Ô Z D E P t i rés de sa 
d issolut ion re lèvent de l 'ar t icle 11 de la Conven t i on et q u e la l iber té 
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d 'assoc ia t ion é n o n c é e p a r c e t t e d ispos i t ion g a r a n t i t é g a l e m e n t , u n e fois 
q u ' u n pa r t i pol i t ique est fondé, le droi t de ce pa r t i de m e n e r l i b r e m e n t 
ses act iv i tés pol i t iques (Pa r t i c o m m u n i s t e unifié de T u r q u i e , N i h a t 
Sarg in et Nab i Yagci , r a p p o r t de la C o m m i s s i o n du 3 s e p t e m b r e 1996, 
§ 46 ; C o u r eur . D H , a r r ê t Pa r t i c o m m u n i s t e unifié de T u r q u i e et a u t r e s 
c. T u r q u i e d u 30 j a n v i e r 1998, Recueil des arrêts et décisions 1998-1, pp. 16-19, 
§§ 24-33). 

56. La C o m m i s s i o n conclut que la d issolut ion de l ' O Z D E P a cons t i tué 
u n e « i ngé rence » d a n s l 'exercice de la l iber té d 'assoc ia t ion du r e q u é r a n t 
telle que g a r a n t i e pa r l 'ar t icle 11 § 1 de la Conven t ion . 

57. Elle e s t i m e , en o u t r e , q u e l 'ar t ic le 11, m a l g r é son rôle a u t o n o m e et 
sa spécificité, doit en l 'espèce ê t r e aussi cons idéré à la l u m i è r e des ar t ic les 
9 et 10. La p ro tec t ion des opinions pe r sonne l l e s offerte p a r les ar t ic les 9 
et 10 sous la forme de la l iber té de pensée c o m m e de la l iber té 
d ' express ion c o m p t e de surcro î t p a r m i les objectifs de la g a r a n t i e de la 
l ibe r té d 'assoc ia t ion p a r l 'ar t ic le 11 ( C o u r eur . D H , a r r ê t Young , J a m e s 
et W e b s t e r c. R o y a u m e U n i du 13 aoû t 1981, sér ie A n" 44, pp . 23-24, § 57) . 

3. Sur la justification de l'ingérence 

58. Le r e q u é r a n t c o n t e s t e les moti fs avancés p a r la C o u r 
cons t i t u t ionne l l e t u r q u e d a n s sa décis ion de d issolut ion de l ' O Z D E P et 
repr i s pa r le G o u v e r n e m e n t d a n s ses conclusions . Il sou t i en t q u e le 
p r o g r a m m e de l ' O Z D E P s'est c o n t e n t é de m e t t r e l 'accent sur la nécess i té 
de déve lopper la l angue et la cu l tu re « k u r d e s » et de p r e n d r e les m e s u r e s 
légis lat ives à cet é g a r d , m a i s n ' a p r ô n é ni la s é p a r a t i o n des K u r d e s de la 
T u r q u i e ni la fondat ion d ' un E t a t nouveau k u r d e . Le r e q u é r a n t en conclut 
q u e la d issolut ion de l ' O Z D E P n ' é t a i t pas jus t i f iée a u r ega rd du 
p a r a g r a p h e 2 des a r t ic les 9, 10 et 11 de la Conven t ion . 

59. Le G o u v e r n e m e n t fait observer q u e les ra isons pour lesquel les un 
p a r t i po l i t ique p e u t ê t r e d issous p a r la C o u r cons t i tu t ionne l l e sont 
c l a i r e m e n t p révues pa r la loi sur les pa r t i s po l i t iques . 

60. Le G o u v e r n e m e n t expose é g a l e m e n t q u e la d issolut ion de 
l ' O Z D E P éta i t jus t i f iée au sens des res t r i c t ions a p p o r t é e s p a r le 
p a r a g r a p h e 2 de l 'a r t ic le 11 de la Conven t ion . 

6 1 . Il sou t ien t en o u t r e q u e la C o u r cons t i tu t ionne l l e t u r q u e , à l ' ins tar 
de la C o u r cons t i tu t ionne l l e fédéra le a l l e m a n d e ou du Consei l 
cons t i t u t ionne l f rançais , a, d a n s une sér ie d ' a r r ê t s c o n c e r n a n t les pa r t i s 
po l i t iques , déve loppé la théor ie de l 'o rdre cons t i t u t i onne l aux t e r m e s de 
laquel le les pr inc ipes c a r a c t é r i s a n t le r é g i m e cons t i t u t ionne l de l 'E ta t , y 
compr i s celui c o n c e r n a n t l ' indivisibilité de la na t ion , cons t i t uen t des 
va leurs absolues q u e les pa r t i s po l i t iques sont t e n u s de r e spec t e r . 

62. Le G o u v e r n e m e n t sou t i en t q u e les objectifs c o n t e n u s d a n s le 
p r o g r a m m e de l ' O Z D E P sont de n a t u r e à inc i te r u n e p a r t i e de la 
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popu la t ion t u r q u e a u sou l èvemen t ainsi q u ' à des act ivi tés i l légales telles 
q u e l ' é labora t ion d ' un nouvel o rd re pol i t ique et de c e r t a i n e s lois 
incompa t ib le s avec les pr inc ipes cons t i t u t i onne l s de l 'E ta t t u rc . 

63 . Il fait valoir q u e l ' Ô Z D E P , en invoquan t une d is t inc t ion e n t r e les 
« peup le s k u r d e et t u r c » e t se fondan t su r « le d ro i t à l ' a u t o d é t e r m i n a t i o n 
du peup le k u r d e », essayai t d ' é t ab l i r , au sein de la na t i on t u r q u e , une 
d i sc r imina t ion fondée sur l ' a p p a r t e n a n c e e t h n i q u e . C e t t e a p p r o c h e , qu i 
propose de c r ée r u n e m i n o r i t é basée sur l 'or igine e t h n i q u e au sein de la 
na t ion , est i ncompa t ib l e avec l ' i n tégr i t é n a t i o n a l e . O r ce t t e d e r n i è r e 
not ion se fonde sur l 'égal i té des dro i t s des c i toyens sans a u c u n e 
d is t inc t ion . Le G o u v e r n e m e n t e s t ime q u e , d a n s ces c i rcons tances , la 
d issolut ion de l ' Ô Z D E P éta i t « nécessa i re d a n s une société 
d é m o c r a t i q u e » et r éponda i t à un besoin social i m p é r i e u x , à savoir la 
s a u v e g a r d e de l 'o rdre publ ic et des dro i t s d ' a u t r u i . 

64 . A l 'appui de son a r g u m e n t a t i o n , le G o u v e r n e m e n t se réfère à la 
décis ion du Consei l cons t i t u t i onne l français d é c l a r a n t incons t i tu t ion­
nel les les d ispos i t ions de la loi sur le s t a t u t de la Cor se qui opé ra i t une 
d is t inc t ion e n t r e « peup l e corse » et « peup le français ». 

65 . La C o m m i s s i o n est a p p e l é e à se p r o n o n c e r su r la ques t i on de savoir 
si l ' ingérence inc r iminée é ta i t « p révue pa r la loi », si elle poursuiva i t u n 
but lég i t ime au r e g a r d de l 'ar t ic le 11 § 2 et si elle é ta i t « nécessa i re , d a n s 
une société d é m o c r a t i q u e » à l 'un des bu t s cités d a n s ce p a r a g r a p h e . 

66. La C o m m i s s i o n no te q u e la d issolut ion de l ' Ô Z D E P é ta i t fondée 
sur les d isposi t ions de la C o n s t i t u t i o n ainsi que sur les ar t ic les 78, 81 et 
89 de la loi sur les pa r t i s po l i t iques . C e s t ex t e s r e m p l i s s e n t , sans nul d o u t e , 
les condi t ions qu i se d é g a g e n t , se lon la j u r i s p r u d e n c e des o r g a n e s de la 
Conven t ion , des m o t s « p révues p a r la loi » (voir, p a r e x e m p l e , C o u r eur . 
D H , a r r ê t Sunday Times c. R o y a u m e - U n i (n° 1) d u 26 avri l 1979, série A 
n°30 , p . 3 1 , § 4 9 ) . 

67. Q u a n t a u x b u t s poursuivis pa r ce t t e i n g é r e n c e , la C o m m i s s i o n 
observe q u e le G o u v e r n e m e n t ind ique les su ivan t s : la défense de l 'o rdre , 
la sécur i t é na t iona l e , y compr i s la p ro tec t ion de l ' i n tégr i t é t e r r i t o r i a l e du 
pays, a insi q u e la p ro tec t ion des d ro i t s d ' a u t r u i . 

68. M ê m e à suppose r que la défense du pr inc ipe de laïcité peu t ê t re 
compr i se d a n s la no t ion de « défense de l 'o rdre », la d issolut ion d 'un 
pa r t i pol i t ique p o u r avoir p roposé l 'abol i t ion de la Di rec t ion des affaires 
re l ig ieuses ne s au ra i t pour su iv re , selon la C o m m i s s i o n , a u c u n des bu t s 
l ég i t imes cités pa r le G o u v e r n e m e n t . En effet, le G o u v e r n e m e n t ne 
p r é s e n t e a u c u n e obse rva t ion devan t la C o m m i s s i o n afin de s o u t e n i r ce 
mot i f de d issolut ion. P a r a i l leurs , la C o m m i s s i o n note que le 
r a i s o n n e m e n t t e n u p a r la C o u r cons t i t u t ionne l l e d a n s son a r r ê t du 
14 ju i l l e t 1993 se c o n t e n t e d ' e x p l i q u e r p o u r q u o i le fait q u e la Di rec t ion 
des affaires re l ig ieuses se t rouve a u sein de l ' a d m i n i s t r a t i o n n 'es t pas 
con t r a i r e au pr inc ipe de laïci té , mais n ' a p p o r t e a u c u n éc la i rc i s sement sur 
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le po in t de savoir p o u r q u o i la p ropos i t ion d 'abol i r c e t t e d i rec t ion 
enf re indra i t le pr inc ipe de laïcité. 

69. Q u a n t au mot i f jus t i f i an t la d isso lu t ion de l ' O Z D E P selon lequel 
ce pa r t i exp r ima i t pa r là u n e t e n d a n c e s é p a r a t i s t e , la C o m m i s s i o n e s t i m e 
q u e pare i l but ne s au ra i t viser la p ro t ec t i on de la « sécur i t é na t i ona l e » 
et la « s û r e t é pub l ique » : nul n ' a aff i rmé en effet devan t la C o m m i s s i o n 
q u e l ' O Z D E P é ta i t u n e o rgan i sa t i on t e r r o r i s t e . Bien que le G o u v e r n e ­
m e n t ait s o u t e n u le c o n t r a i r e devan t la C o m m i s s i o n , le p r o c u r e u r 
géné ra l n 'a , à a u c u n m o m e n t , exposé devan t la C o u r cons t i tu t ionne l l e 
qu ' i l r é su l t a i t du s t a t u t de l ' O Z D E P q u e celui-ci encou ragea i t les ac tes 
de violence. 

70. P o u r ce qu i est des bu t s de p ro tec t ion de l ' in tégr i té t e r r i t o r i a l e et 
de l 'o rdre , la C o m m i s s i o n cons idère q u e l ' in te rd ic t ion de t o u t e act ivi té 
d e s t r u c t r i c e visant à d é m a n t e l e r un E t a t ou à p a r t a g e r son t e r r i t o i r e 
t end en effet à p r o t é g e r l ' i n tégr i t é t e r r i to r i a l e e t , a insi , la « sécur i t é 
n a t i o n a l e » ( a r r ê t P a r t i c o m m u n i s t e unifié de T u r q u i e et a u t r e s p réc i t é , 
p . 20, §§ 40-41). Ils c o r r e s p o n d e n t donc au mo ins à l 'un des bu t s l ég i t imes 
au sens du p a r a g r a p h e 2 de l 'ar t icle 11 de la Conven t i on . 

71 . Q u a n t au point de savoir si l ' ingérence é ta i t « nécessa i re d a n s une 
société d é m o c r a t i q u e », la C o m m i s s i o n se réfère à la j u r i s p r u d e n c e de la 
C o u r d a n s l ' a r rê t P a r t i c o m m u n i s t e unifié de T u r q u i e e t a u t r e s , qu i s t a t u e 
c o m m e suit ( a r r ê t p réc i t é , pp . 20-22, §§ 43-47) . 

« (...) il n'est pas de démocratie sans pluralisme. C'est pourquoi la liberté 
d'expression consacrée par l'article 10 vaut, sous réserve du paragraphe 2, non 
seulement pour les « informations » ou « idées » accueillies avec faveur ou considérées 
comme inoffensives ou indifférentes, mais aussi pour celles qui heurtent , choquent ou 
inquiètent (voir, parmi beaucoup d'autres, l 'arrêt Vogt [c. Allemagne du 26 septembre 
1995, série A n" 323], p. 25, § 52). En tant que leurs activités participent d'un exercice 
collectif de la liberté d'expression, les partis politiques peuvent déjà prétendre à la 
protection des articles 10 et 11 de la Convention. 

Dans son arrêt Info! mationsverein Lentia et autres c. Autriche, la Cour a qualifié 
l'Etat d'ultime garant du pluralisme (arrêt du 24 novembre 1993, série A n" 276, p. 16, 
§ 38). Sur le terrain politique, cette responsabilité entraîne pour l'Etat l'obligation, 
parmi d 'autres, d'organiser à des intervalles raisonnables, conformément à l'article 3 
du Protocole n" 1, des élections libres au scrutin secret, dans les conditions qui assurent 
la libre expression de l'opinion du peuple sur le choix du corps législatif. Pareille 
expression ne saurait se concevoir sans le concours d'une pluralité de partis politiques 
représentant les courants d'opinion qui traversent la population d'un pays. En 
répercutant ceux-ci, non seulement dans les institutions politiques mais aussi, grâce 
aux médias, à tous les niveaux de la vie en société, ils apportent une contribution 
irremplaçable au débat politique, lequel se trouve au cœur même de la notion de 
société démocratique (arrêts Lingens c. Autriche du 8 juillet 1986, série A n" 103, p. 26, 
§ 42, et Castells c. Espagne du 23 avril 1992, série A n" 236, p. 23, § 43). 

La démocratie représente sans nul doute un élément fondamental de « l'ordre public 
européen » (arrêt Loizidou [c. Turquie (exceptionspréliminaires) du 23 mars 1995, série A 
n" 310], p. 27, §75) . 
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Ceci ressort d'abord du préambule à la Convention, qui établit un lien très clair entre 
la Convention et la démocratie en déclarant que la sauvegarde et le développement des 
droits de l 'homme et des libertés fondamentales reposent sur un régime politique 
véritablement démocratique d'une part , et sur une conception commune et un 
commun respect des droits de l 'homme d'autre part (arrêt Klass et autres 
[c. Allemagne du 6 septembre 1978, série A n" 28], p. 28, § 59). Le même préambule 
énonce ensuite que les Etats européens ont en commun un patrimoine d'idéal et de 
traditions politiques, de respect de la liberté et de prééminence du droit. La Cour a vu 
dans ce patrimoine commun l e s valeurs sous-jacentes à la Convention (arrêt Soering 
c. Royaume-Uni du 7 juillet 1989, série A n" 161, p. 35, § 88) ; à plusieurs reprises, elle 
a rappelé que celle-ci était destinée à sauvegarder et promouvoir les idéaux et valeurs 
d'une société démocratique (arrêts Kjcldsen, Busk Madsen et Pcderscn c. Danemark du 
7 décembre 1976, série A n" 23, p. 27, § 53, et Soering précité, p. 34, § 87). 

En outre, les articles 8, 9, 10 et 11 de la Convention requièrent d'apprécier les 
ingérences dans l'exercice des droits qu'ils consacrent à l'aune de ce qui est 
« nécessaire dans une société démocratique ». La seule forme de nécessité capable de 
justifier une ingérence dans l'un de ces droits est donc celle qui peut se réclamer de la 
« société démocratique ». La démocratie apparaît ainsi comme l'unique modèle 
politique envisagé par la Convention et, par tant , le seul qui soit compatible avec elle. 

De son côté, la Cour a reconnu un certain nombre de dispositions de la Convention 
comme caractéristiques de la société démocratique. Ainsi a-t-ellc estimé, dans son 
premier arrêt déjà, que dans toute « société démocratique au sens du préambule et des 
autres dispositions de la Convention », la procédure devant un organe judiciaire devait 
avoir un caractère contradictoire et public et que ce principe fondamental se trouvait 
consacré par l'article 6 de la Convention (arrêt Lawless c. Irlande du 14 novembre 1960 
(exceptions préliminaires et questions de procédure), série A n" 1, p. 13). Dans un domaine plus 
proche de celui dont il s'agit en l'espèce, la Cour a maintes fois rappelé, par exemple, 
que la liberté d'expression constituait l'un des fondements essentiels d'une société 
démocratique, l'une des conditions primordiales de son progrès et de l 'épanouissement 
de chacun (voir, parmi d 'autres, l 'arrêt Vogt précité, p. 25, § 52), tandis que dans son 
arrêt Mathieu-Mohin et Clerfayt [c. Belgique du 2 mars 1987, série A n" 113], elle a 
relevé l 'importance capitale de l'article 3 du Protocole n" 1, cette disposition 
consacrant un principe caractéristique d'un régime politique véritablement 
démocratique (p. 22, § 47). 

En conséquence, les exceptions visées à l'article 11 appellent, à l'égard de partis 
politiques, une interprétation stricte, seules des raisons convaincantes et impératives 
pouvant justifier des restrictions à leur liberté d'association. Pour juger en pareil cas 
de l'existence d'une nécessité au sens de l'article 11 § 2, les Etats contractants ne 
disposent que d 'une marge d'appréciation réduite, laquelle se double d'un contrôle 
européen rigoureux portant à la fois sur la loi et sur les décisions qui l 'appliquent, y 
compris celles d'une juridiction indépendante. La Cour a déjà relevé la nécessité d'un 
tel contrôle à propos de la condamnation d'un parlementaire pour injures (arrêt 
Caslells précité, pp. 22-23, § 42) ; à plus forte raison pareil contrôle s'impose-t-il quand 
il s'agit de la dissolution de tout un parti politique et de l'interdiction frappant ses 
responsables d'exercer à l'avenir toute autre activité similaire. 

Lorsqu'elle exerce son contrôle, la Cour n'a point pour tâche de se substituer aux 
juridictions internes compétentes, mais de vérifier sous l'angle de l'article 11 les 
décisions qu'elles ont rendues en vertu de leur pouvoir d'appréciation. Il ne s'ensuit 
pas qu'elle doive se borner à recherche! si l 'Etat défendeur .i usé de ce pouvoir (le 
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bonne foi, avee soin et de façon raisonnable : il lui faut considérer l'ingérence litigieuse à 
la lumière de l'ensemble de l'affaire pour déterminer si elle était « proportionnée au but 
légitime poursuivi » et si les motifs invoqués par les autorités nationales pour la justifier 
apparaissent « pertinents et suffisants ». Ce faisant, la Cour doit se convaincre que les 
autorités nationales ont appliqué des règles conformes aux principes consacrés par 
l'article 11 et ce, de surcroît, en se fondant sur une appréciation acceptable des faits 
pertinents (voir, mutatis mutandis, l 'arrêt Jersild c. Danemark du 23 septembre 1994, 
série A n" 298, p. 26, § 31). » 

72. La C o m m i s s i o n doit e x a m i n e r e n s u i t e les c i r cons tances d e l 'espèce 
et en pa r t i cu l i e r le s t a t u t de l ' O Z D E P qui a mot ivé sa d issolu t ion . 

73. Elle observe en p r e m i e r lieu que la l ec tu re de l ' ensemble du s t a t u t 
de P Ô Z D E P m o n t r e que ce pa r t i s 'est o rgan i sé a u t o u r d ' une s t r u c t u r e 
d é m o c r a t i q u e . Le p a r t i s 'est p roposé d ' a t t e i n d r e ses objectifs po l i t iques 
exc lus ivement p a r des moyens légaux . D 'a i l l eu r s , le co n t r a i r e n ' a pas é té 
a l l égué devan t la C o u r cons t i tu t ionne l l e t u r q u e p a r le p r o c u r e u r géné ra l . 
L ' O Z D E P se d i s t ingue à cet é g a r d du Pa r t i c o m m u n i s t e a l l e m a n d , d issous 
p a r la C o u r cons t i t u t i onne l l e fédéra le p a r u n a r r ê t d u 17 aoû t 1956, p a r t i 
qu i déc la ra i t e x p r e s s é m e n t poursu ivre le but d ' é tab l i r , p a r voie 
r évo lu t ionna i r e , la d i c t a t u r e du p ro l é t a r i a t ( r e q u ê t e n" 250/57, décis ion 
du 20 ju i l le t 1957, A n n u a i r e 1, p . 225) . D ' a u t r e p a r t , il n ' a pas é t é 
d é m o n t r é q u e l ' Û Z D E P ai t eu l ' i n t en t ion de d é t r u i r e l ' o rdre 
d é m o c r a t i q u e et p lu ra l i s t e en T u r q u i e et qu ' i l a i t p r ô n é la 
m é c o n n a i s s a n c e des dro i t s f o n d a m e n t a u x de l ' h o m m e en s o u t e n a n t la 
d i sc r imina t ion rac ia le . 

74. La C o m m i s s i o n re lève, en o u t r e , q u e le c h a p i t r e du s t a t u t d e 
l ' Û Z D E P consacré à la s i tua t ion des c i toyens d 'or ig ine ku rde en T u r q u i e 
ne con t i en t a u c u n e propos i t ion visant à faire u sage de la violence ou à 
ut i l i ser d ' a u t r e s moyens a n t i d é m o c r a t i q u e s ou incons t i t u t ionne l s . Au 
c o n t r a i r e , ce s t a t u t se l imi te à s u g g é r e r exc lus ivement l ' adopt ion d e 
solu t ions d é m o c r a t i q u e s et po l i t iques aux p r o b l è m e s qu i se posen t . Il est 
vrai q u e le c h a p i t r e en ques t ion m e n t i o n n e parfois les mo t s « peup le 
k u r d e » ou « na t ion k u r d e » et s u g g è r e m ê m e u n e d is t inc t ion e n t r e les 
peup le s « t u r c » et « k u r d e » et « a u t r e s m i n o r i t é s na t iona le s ». 
C e p e n d a n t , l ' en semble de ce c h a p i t r e ne con t i en t a u c u n é l é m e n t 
e n c o u r a g e a n t les g roupes e x t r é m i s t e s ou t e r r o r i s t e s à d é t r u i r e l ' o rdre 
cons t i t u t ionne l de l 'E ta t ou à fonder un E t a t k u r d e p a r l 'usage de la force. 

75. La C o m m i s s i o n se ré fè re à cet é g a r d à la j u r i s p r u d e n c e de la C o u r 
selon laque l le « l 'une des pr inc ipa les c a r a c t é r i s t i q u e s de la d é m o c r a t i e 
rés ide d a n s la possibi l i té qu 'e l l e offre de r é s o u d r e p a r le d ia logue et 
s ans r ecour s à la violence les p r o b l è m e s q u e r e n c o n t r e un pays, et cela 
m ê m e q u a n d ils d é r a n g e n t . La d é m o c r a t i e se n o u r r i t en effet de la 
l iber té d ' express ion . Sous ce r a p p o r t , u n e fo rma t ion po l i t ique ne peu t se 
voir i n q u i é t é e p o u r le seul fait de vouloir d é b a t t r e p u b l i q u e m e n t du sor t 
d ' u n e p a r t i e de la popu la t ion d ' un E t a t e t se m ê l e r à la vie po l i t ique de 
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D . S u r la v i o l a t i o n d e s a r t i c l e s 9 e t 10 d e la C o n v e n t i o n 

80. Ces ar t ic les d i sposen t ce qui suit : 

Article 9 

« 1. Toute personne a droit à la liberté de pensée, de conscience et de religion ; ce 
droit implique la liberté de changer de religion ou de conviction, ainsi que la liberté de 
manifester sa religion ou sa conviction individuellement ou collectivement, en public ou 
en privé, par le culte, l 'enseignement, les pratiques et l 'accomplissement des rites. 

celui-ci afin d e t rouve r , d a n s le respec t d e s règ les d é m o c r a t i q u e s , des 
solu t ions qu i pu i s sen t sat isfai re tous les a c t e u r s conce rnés » (a r rê t Pa r t i 
c o m m u n i s t e unifié de T u r q u i e et a u t r e s p réc i t é , p . 27, § 57) . O r , à en 
j u g e r pa r son p r o g r a m m e , tel é ta i t bien l 'objectif de l ' Û Z D E P dans ce 
d o m a i n e . 

76. La C o m m i s s i o n rappe l le q u ' o n ne s au ra i t exc lure q u e le 
p r o g r a m m e pol i t ique d ' un pa r t i cache des objectifs et i n t en t ions 
différents de ceux qu ' i l affiche p u b l i q u e m e n t . P o u r s 'en a s s u r e r , il faut 
c o m p a r e r le c o n t e n u dudi t p r o g r a m m e avec les ac tes et pr i ses de posi t ion 
de son t i t u l a i r e . O r , en l 'espèce, le p r o g r a m m e de l ' O Z D E P n ' au ra i t guè re 
pu se voir d é m e n t i p a r d e q u e l c o n q u e s ac t ions conc rè t e s car , d issous dès sa 
fondat ion , le pa r t i n ' a pas m ê m e eu le t e m p s d ' en m e n e r . Il s 'est ainsi 
« fait s a n c t i o n n e r p o u r un c o m p o r t e m e n t re levant u n i q u e m e n t de 
l 'exercice de la l ibe r té d ' express ion » (a r rê t Pa r t i c o m m u n i s t e unifié de 
T u r q u i e et a u t r e s p réc i t é , p . 27, § 58) . 

77. La C o m m i s s i o n ne sous-es t ime pas les d a n g e r s que font cour i r à 
l ' in tégr i té du t e r r i t o i r e les m e n é e s s é p a r a t i s t e s en T u r q u i e , d a n s la 
m e s u r e où elles s ' a ccompagnen t d ' ac tes t e r r o r i s t e s , m a n i f e s t e m e n t 
con t r a i r e s a u x dro i t s de l ' h o m m e . En l 'espèce, toutefois , elle ne voit pas 
d ' é l é m e n t s lui p e r m e t t a n t de conc lure , en l ' absence de t o u t e act ivi té de 
l ' O Z D E P , à u n e q u e l c o n q u e responsabi l i t é de celui-ci p o u r les p rob l èmes 
q u e pose le t e r r o r i s m e en T u r q u i e ( a r r ê t Pa r t i c o m m u n i s t e unifié de 
T u r q u i e et a u t r e s p réc i t é , p . 27, § 59) . 

78. Au vu de ce qu i p r é c è d e , la C o m m i s s i o n cons idère q u e la m e s u r e 
l i t igieuse ne peu t ê t r e cons idérée c o m m e nécessa i re d a n s u n e société 
d é m o c r a t i q u e , a u sens de l 'ar t ic le 11 § 2 d e la Conven t i on . E n s ' appuyant 
su r les m ê m e s mot i fs , la C o m m i s s i o n e s t ime q u e la m e s u r e en ques t ion ne 
peu t non p lus ê t r e jus t i f iée au r ega rd de l 'ar t ic le 17 de la Conven t ion . 

Conclusion 

79. La C o m m i s s i o n conclut , p a r v ing t -neuf voix con t r e une , qu ' i l y a eu, 
en l 'espèce, violat ion de l 'ar t icle 11 de la Conven t i on . 
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2. La liberté de manifester sa religion ou ses convictions ne peut faire l'objet d 'autres 
restrictions que celles qui, prévues par la loi, constituent des mesures nécessaires, dans 
une société démocratique, à la sécurité publique, à la protection de l'ordre, de la santé 
ou de la morale publiques, ou à la protection des droits et libertés d 'autrui . » 

Article 10 

« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 
d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées 
sans qu'il puisse y avoir ingérence d'autorités publiques et sans considération de 
frontière. Le présent article n'empêche pas les Etats de soumettre les entreprises de 
radiodiffusion, de cinéma ou de télévision à un régime d'autorisations. 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 
soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 
constituent des mesures nécessaires, dans une société démocratique, à la sécurité 
nationale, à l'intégrité territoriale ou à la sûreté publique, à la défense de l'ordre et à 
la prévention du crime, à la protection de la santé ou de la morale, à la protection de la 
réputation ou des droits d'autrui, pour empêcher la divulgation d'informations 
confidentielles ou pour garantir l 'autorité et l 'impartialité du pouvoir judiciaire. » 

8 1 . La C o m m i s s i o n cons idère q u ' e n m a t i è r e de d isso lu t ion des pa r t i s 

po l i t iques l 'ar t icle 11 de la C o n v e n t i o n cons t i tue u n e lex specialis. C o m p t e 

t enu de la conclus ion à laquel le elle est p a r v e n u e au r ega rd de l 'ar t icle 11 

d e la C o n v e n t i o n ( p a r a g r a p h e 79 c i -dessus) , la C o m m i s s i o n e s t i m e qu ' i l 

n 'y a pas lieu d ' e x a m i n e r les faits de la cause s é p a r é m e n t sous l 'angle des 

a r t ic les 9 et 10 de la Conven t i on . 

Conclusion 

82. La C o m m i s s i o n conclut , p a r v ing t -neuf voix con t r e u n e , q u ' a u c u n e 
ques t ion d i s t inc te ne se pose su r le t e r r a i n des a r t ic les 9 et 10 de la 
Conven t i on . 

E. Sur la v i o l a t i o n de l 'art ic le 14 d e la C o n v e n t i o n 

83. L 'a r t ic le 14 de la Conven t i on est libellé c o m m e suit : 

« La jouissance des droits et libertés reconnus dans la (...) Convention doit être 
assurée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 
langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 
ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 
autre situation. » 

84. I n v o q u a n t ce t t e d isposi t ion, le r e q u é r a n t fait aussi é t a t d ' une 

d i sc r imina t ion à l ' égard de l ' O Z D E P en ra ison des opinions pol i t iques 

qu ' i l visai t à r é p a n d r e . Le G o u v e r n e m e n t fait va loi r qu ' i l ne doi t ex i s t e r 

en T u r q u i e a u c u n e d i sc r imina t ion e n t r e les ci toyens en ra ison de l 'origine 

et de la race . 
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S. TRECHSEL 
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85. Eu é g a r d à sa conclus ion re la t ive à l 'ar t icle 11 de la Conven t ion 
( p a r a g r a p h e 79 c i -dessus) , la C o m m i s s i o n n ' e s t i m e pas nécessa i re de 
s t a t u e r sur le point de savoir s'il y a eu, de surcro î t , v io la t ion de l 'ar­
ticle 14 de la Conven t ion . 

Conclusion 

86. La C o m m i s s i o n conclut , pa r v ing t -neuf voix con t re une , qu ' i l n'y a 
pas lieu d ' e x a m i n e r s é p a r é m e n t la ques t ion de savoir s'il y a eu violation 
de l 'ar t icle 14 de la Conven t i on . 

R é c a p i t u l a t i o n 

87. La C o m m i s s i o n conclut , pa r v ing t -neuf voix con t r e u n e , qu ' i l y a eu , 
en l ' espèce , v iola t ion de l 'ar t ic le 11 d e la C o n v e n t i o n ( p a r a g r a p h e 79). 

88. La C o m m i s s i o n conclut , pa r v ing t -neuf voix con t r e u n e , q u ' a u c u n e 
ques t i on d i s t inc te ne se pose sur le t e r r a i n des a r t ic les 9 et 10 de la 
C o n v e n t i o n ( p a r a g r a p h e 82) . 

89. La C o m m i s s i o n conclut , pa r v ing t -neuf voix con t re une , qu ' i l n'y a 
pas lieu d ' e x a m i n e r s é p a r é m e n t la ques t ion de savoir s'il y a eu violat ion 
de l 'ar t icle 14 de la Conven t i on ( p a r a g r a p h e 86) . 



372 AFFAIRE PARTI DE LA LIBERTÉ ET DE LA DÉMOCRATIE (ÔZDEP) c. TURQUIE 

O P I N I O N D I S S I D E N T E D E M . C A B R A L B A R R E T O 

A m o n t rès g r a n d r e g r e t , j e ne peux p a r t a g e r l 'avis de la major i t é de la 
C o m m i s s i o n pour ce qu i est de la violat ion de l 'ar t ic le 11 de la C o n v e n t i o n 
d a n s le chef du pa r t i r e q u é r a n t . 

J e suis ef fec t ivement convaincu q u e la décision de la C o u r 
cons t i tu t ionne l l e t u r q u e de d i s soudre l ' Ô Z D E P a cons t i tué u n e ingé rence 
qu i n ' é t a i t pas nécessa i re d a n s u n e société d é m o c r a t i q u e , et , pour cela, 
j ' a c c e p t e le r a i s o n n e m e n t de la major i t é de la C o m m i s s i o n aux 
p a r a g r a p h e s 55 et su ivan t s . 

Toutefo is , j ' a i du m a l à suivre la posi t ion de la ma jo r i t é c o n c e r n a n t la 
qua l i t é d e v ic t ime du r e q u é r a n t . 

Lors de la décis ion de la C o u r cons t i t u t i onne l l e le r e q u é r a n t n 'ava i t 
plus d ' ex i s t ence sur le p lan j u r i d i q u e ; en o u t r e , le dro i t qui é ta i t 
m é c o n n u é ta i t le droi t à la l iber té d 'assoc ia t ion a u q u e l il avait r enoncé 
a u p a r a v a n t . 

Il est i ncon tes t ab le q u e la décision en cause a fait des v ic t imes , 
n o t a m m e n t les f o n d a t e u r s du pa r t i r e q u é r a n t , r e s t r e i n t s d a n s l eu r s 
d ro i t s po l i t iques et ceux qui pouvaien t bénéf ic ier de ses b iens . 

Mais , d ' a p r è s la j u r i s p r u d e n c e c o n s t a n t e , la no t ion de « v ic t ime » est 
u n e not ion a u t o n o m e qui doit ê t r e i n t e r p r é t é e i n d é p e n d a m m e n t des 
no t ions du droi t i n t e r n e tel les q u e la qua l i t é pour agir . 

Pour q u ' u n r e q u é r a n t puisse se p r é t e n d r e v ic t ime d ' une viola t ion, il 
doit ê t r e d i r e c t e m e n t affecté pa r la s i tua t ion qu ' i l c r i t i que . 

O r u n e associa t ion ne saura i t se p r é t e n d r e v ic t ime de m e s u r e s qui 
t o u c h e n t ses m e m b r e s mais qu i ne la c o n c e r n e n t pas en t a n t q u e te l le . 

De surcro î t , d e v a n t la C o m m i s s i o n , u n e associa t ion ne peu t agi r au n o m 
de ses m e m b r e s q u e si elle les identif ie et d é m o n t r e qu 'e l le a reçu des 
ins t ruc t ions spécif iques de la pa r t de chacun d ' eux ( r e q u ê t e n" 34614/96, 
décis ion du 7 avril 1997, Décis ions et r a p p o r t s 89, p . 163), ce qui est loin 
d ' ê t r e le cas d a n s la s i tua t ion p r é s e n t e . 
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S U M M A R Y 1 

Disbarment of a lawyer who had previously served as a criminal court judge 
in the GDR 

Article 1 of Protocol No. 1 

Peaceful enjoyment of possessions - Possessions - Clientele - Disbarment of a lawyer who had 
previously served as a criminal court judge in the GDR - Loss of clientele and income - Control 
of the use ofproperty - Providedfor by law - General interest - Proportionality - Preserving the 
public's confidence in lawyers — Exceptional context: reunification of Germany — Balance 
between the applicant's economic interests and the general interest 

* 

The applicant initially served as a judge, in particular as president of a criminal 
division in the German Democratic Republic (GDR) between 1972 and 1990, and 
subsequently obtained the administrative authorities' permission to be admitted 
as a member of the Bar. After German reunification, the Land of Saxony-Anhalt's 
Ministry of Justice disbarred him under a 1992 Act relating to, among other 
matters , the verification of admissions to the Bar in the GDR before 
reunification. He was accused of having violated the principles of humanity and 
the rule of law while he was a judge, by having, in particular, sentenced to long 
prison terms persons who had imparted to organisations in the Federal Republic 
of Germany their wish to leave the GDR. His disbarment was upheld and his 
appeal to the Federal Court of Justice dismissed. The court held that the 
applicant had taken part in decisions that showed contempt for human beings 
and were contrary to justice. It further considered that this could still be held 
against him because of the long period of time during which he lent assistance to 
the repressive apparatus of the communist regime. The Constitutional Court 
declined to accept the applicant's constitutional appeal for adjudication. 

Held 
Article 1 of Protocol No. 1: The disbarment of the applicant, who had been obliged 
to close down his law practice, had led to a loss of clientele and income for him. 
Consequently, there had been an interference with his right to peaceful enjoyment 
of his possessions in the form of a measure to control the use of property. The 
interference had been based on the 1992 Act and had pursued an aim in the 
general interest, namely checking the behaviour of persons who after 
reunification were allowed to practise as lawyers in the whole of Germany and 
who, because of the nature of their work, were required to meet high standards of 
integrity and morality as officers of the court and guarantors of the rule of law. As 
to the question of proportionality, the interference had plainly been a serious one 

1. This summary by the Registry does not bind the Court. 
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as the applicant had been obliged to close down his practice. Moreover, his 
disbarment had occurred five years after his admission as a member of the Bar in 
the GDR. Both his admission as a member of the Bar and his disbarment, however, 
had taken place in the exceptional context of reunification. The courts had held 
that the applicant had been in a highly responsible position as president of a 
criminal division for a long time. During that time, he had imposed heavy prison 
sentences on citizens who merely wished to leave the GDR, in the course of quasi-
secret proceedings held in camera. The courts had weighed the applicant's interest 
in continuing to practise his profession against the need to preserve the public's 
confidence in lawyers. Regard being had to the exceptional context, the State had 
not gone beyond its margin of appreciation in placing such a burden on the 
applicant and had not failed, in pursuing legitimate objectives, to strike a fair 
balance between his economic interests and the general interest: manifestly ill-
founded. 

Case-law cited by the Court 

Sporrong and Lonnroth v. Sweden, judgment of 23 September 1982, Series A no. 52 
Van Marie and Others v. the Netherlands, judgment of 26 June 1986, Series A 
no. 101 
H. v. Belgium, judgment of 30 November 1987, Series A no. 127-B 
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T H E F A C T S 

T h e appl ican t [Mr P e t e r Dör ing ] is a G e r m a n na t iona l who was bo rn in 
1946 and lives in M a g d e b u r g ( G e r m a n y ) . H e was r e p r e s e n t e d before the 
C o u r t by M r M. Kle ine-Cosack , of t h e F r e i b u r g Bar . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

F r o m 1972 to 1990 the app l i can t was a j u d g e in t h e G e r m a n 
D e m o c r a t i c Repub l i c (GDR) and , in pa r t i cu l a r , P r e s i d e n t of the 
C r i m i n a l Division of the Dis t r ic t C o u r t (Vorsitzender des Strafsenats des 
Bezirksgerichts) of M a g d e b u r g from 1986 to 1989. 

In a decis ion of 4 Apri l 1990 the Min i s t ry of J u s t i c e of t he G D R allowed 
h im to be a d m i t t e d as a m e m b e r of the B a r from 1 M a y 1990 onwards . 

In a decis ion of 20 J u l y 1995 the Min i s t ry of J u s t i c e of the Land of 
Saxony-Anhal t (Federa l Repub l i c of G e r m a n y - F R G ) d i s b a r r e d h im 
u n d e r sect ion 1(2) of the 1992 Act on t he ver i f icat ion of admiss ions as 
a m e m b e r of t he B a r a n d a p p o i n t m e n t s as a no ta ry or a lay j u d g e (Gesetz 
zur Prüfung von Rechtsanwaltszulassungen, Notarbestellungen und Berufungen 
ehrenamtlicher Richter - see "Re levan t domes t i c law" below) on the 
g r o u n d tha t he h a d v io la ted t he pr inc ip les of h u m a n i t y a n d the ru le of 
law (da er gegen Grundsätze der Menschlichkeit und Rechtsstaatlichkeit Verstössen 
hat). 

T h e Min i s t ry accused h i m , in p a r t i c u l a r , of having in fifteen cases 
s e n t e n c e d to a p p r o x i m a t e l y t h r e e y e a r s ' i m p r i s o n m e n t pe r sons accused 
of having mere ly exp res sed the wish to leave t he G D R to i n s t i t u t i ons and 
o rgan i sa t ions of t he F R G , such as t he F R G ' s Min i s t ry of I n t e r - G e r m a n 
Re la t ions , the F r a n k f u r t I n t e r n a t i o n a l H u m a n Righ t s Society a n d a 
G e r m a n second c h a n n e l (ZDF) television p r o g r a m m e . 

T h e Min i s t ry also accused h i m of having imposed a s e n t e n c e of six years 
and six m o n t h s ' i m p r i s o n m e n t for a id ing il legal borde r -c ross ing 
(Grenzschleusung) and one of two years a n d t e n m o n t h s for i n c i t e m e n t t o 
subvers ion (staatsfeindliche Hetze). 

In a j u d g m e n t of 9 May 1995 the M a g d e b u r g Reg iona l C o u r t 
(Landgericht) a c q u i t t e d t he app l i can t of the c h a r g e of a d m i n i s t e r i n g 
ju s t i ce perverse ly (Rechtsbeugung). 

In a decis ion of 14 M a r c h 1996 the Land of Saxony-Anhal t C o u r t ' s 
Special Sect ion for M a t t e r s r e l a t i n g to Lawyers (Senat des Anwaltsgerichts­
hofs) uphe ld the app l i can t ' s d i s b a r m e n t . 
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In a decis ion of 4 F e b r u a r y 1997 the F e d e r a l C o u r t of J u s t i c e ' s Special 
Sect ion for M a t t e r s r e l a t i ng to Lawyers (Senat fur Anwaltsachen des 
Bundesgerichtshofs) d i smissed an appea l by the app l i can t . 

In t he opinion of the F e d e r a l C o u r t , t h e r e was a ser ious viola t ion 
(beachtlicher Verstoss) of sec t ion 1(2) of the Act m e n t i o n e d above w h e r e a 
lawyer, in his previous du t i e s as a j u d g e , had a d o p t e d an e x t r e m e 
cons t ruc t ion (bei exzessiver Auslegung und Interpretation) of t he re levan t 
provisions of t h e G D R ' s C r i m i n a l Code or the Code of C r i m i n a l 
P r o c e d u r e to t he d i s a d v a n t a g e of a n accused or h a d s t a r t e d a p rosecu t ion 
showing c o n t e m p t for h u m a n be ings (menschenverachtende Verfolgung) even 
t h o u g h in the eyes of t he law his conduct had not been so culpable as to 
cons t i t u t e pe rve r se a d m i n i s t r a t i o n of j u s t i ce (Rechtsbeugung). 

T h e Fede ra l C o u r t held t h a t in the p re sen t case the app l i can t , whi le in 
the h igh - r ank ing posi t ion of p r e s iden t of a c r imina l division, had for yea r s 
vo lunta r i ly t a k e n p a r t in decis ions , which, a t least as a whole (in der 
Gesamtschau), had shown c o n t e m p t for h u m a n be ings a n d had been 
c o n t r a r y to j u s t i ce . T h e app l ican t had appl ied laws which h a d been 
c o n t r a r y to the ru le of law, to t h e G D R ' s C o n s t i t u t i o n a n d to the 
i n t e r n a t i o n a l convent ions to which the G D R had been a par ty . In all 
cases , hea r i ngs had been held in c a m e r a in a kind of secre t t r ia l and 
heavy pr i son s e n t e n c e s had b e e n imposed on ci t izens who m e r e l y wished 
to leave t he G D R , which of ten m e a n t the d e s t r u c t i o n of the i r pe r sona l and 
social lives. 

In the opinion of the F e d e r a l C o u r t , those cr i t ic isms were still valid 
because the app l i can t had f lagrant ly v io la ted h u m a n r igh t s by t ak ing 
p a r t in polit ically m o t i v a t e d c r imina l j u s t i c e (politische Strafjustiz) for 
years , t hus ass i s t ing t he a p p a r a t u s of S t a t e repress ion . Fa i lu re to 
pena l i se t h a t would have m e t wi th the i n c o m p r e h e n s i o n , no t only of the 
v ic t ims bu t also of t he popu la t ion in g e n e r a l a n d would have u n d e r m i n e d 
the confidence of t he publ ic , especial ly people from the G D R (for w h o m 
politically m o t i v a t e d c r imina l jus t i ce still r e m a i n e d a painful m e m o r y ) , in 
t he in t eg r i ty of t he legal profess ion. T h e F e d e r a l C o u r t he ld t h a t even 
t h o u g h the app l i can t h a d p rac t i s ed t he profession of lawyer for six yea r s 
w i thou t fault , t h a t had been too shor t a per iod to allow the app l i can t ' s 
i n t e re s t in p rac t i s ing his profession to overr ide t he publ ic i n t e r e s t in 
confidence in t he in t eg r i ty of t he legal profession. 

In a decis ion of 28 M a y 1997 the F e d e r a l C o n s t i t u t i o n a l C o u r t 
(Bundesverfassungsgericht), s i t t ing as a bench of t h r ee m e m b e r s , dec l ined to 
accept the app l i can t ' s cons t i t u t iona l appea l for ad jud ica t ion . 

In t he opin ion of t he C o n s t i t u t i o n a l C o u r t the a p p e a l was not of 
f u n d a m e n t a l cons t i t u t iona l i m p o r t a n c e , since it had a l r eady dec ided the 
issue of t he cons t i tu t iona l i ty of sec t ion 1(2) of t he 1992 Act on t he 
verif icat ion of admis s ions as a m e m b e r of t he Bar a n d a p p o i n t m e n t s as a 
no t a ry or a lay j u d g e . T h e d i s b a r m e n t of lawyers who, because of the i r 
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pa r t i c i pa t i on in ac ts mani fes t ly c o n t r a r y to ju s t i ce c o m m i t t e d u n d e r t he 
r e g i m e of t he G e r m a n Unif ied Socialist P a r t y (Beteiligung an eklatanten 
Unrechtshandlungen des SED-Regimes), were not wor thy of conf idence and 
were a b u r d e n for t he a d m i n i s t r a t i o n of j u s t i c e , was in accordance wi th 
the Basic Law (Grundgesetz). 

T h e C o n s t i t u t i o n a l C o u r t a d d e d t h a t b o t h t he i n t e r p r e t a t i o n of t h a t 
sec t ion by the F e d e r a l C o u r t of J u s t i c e - which had looked beyond the 
s imple fact of the former j u d g e ' s involvement in polit ically mo t iva t ed 
c r imina l j u s t i ce (Befassung mit politischem Strafrecht) in t h a t it had also 
e x a m i n e d t h e a c t u a l appl ica t ion of t h e law a n d had held t h a t for t he 
offence to be m a d e out the j u d g e m u s t have a d o p t e d an e x t r e m e 
cons t ruc t ion a n d appl ica t ion of the re levan t provis ions at t he m a t e r i a l 
t i m e , to t he d e t r i m e n t of the accused - a n d its app l ica t ion of t he sect ion 
in t he p r e s e n t case h a d also b e e n in accordance wi th the Basic Law. 

As to t he app l i can t ' s submiss ions t h a t t h e cour t s had not sufficiently 
t a k e n in to account the condi t ions u n d e r which the G D R ' s cour t sys t em 
had b e e n func t ion ing a n d t h a t it h a d b e e n imposs ib le for h im to act 
differently a t t he t i m e , t h e C o n s t i t u t i o n a l C o u r t held t h a t t h e appl ican t 
should have ra i sed a n d s u p p o r t e d those a r g u m e n t s in t he o rd ina ry cour t s , 
which he h a d failed to do. In t h a t connec t ion , he should , in pa r t i cu l a r , have 
p leaded in t he re levan t cour t s the ac tua l c i r c u m s t a n c e s which had led him 
to t a k e p a r t in polit ically m o t i v a t e d t r ia ls , and exp la ined w h e t h e r and 
u n d e r wha t condi t ions he could have w i t h d r a w n and w h a t would have 
been the consequences for h im h a d he d e p a r t e d from the hab i t ua l 
p rac t ice in c r imina l cases and had ac t ed in favour of t he accused. 

B. R e l e v a n t d o m e s t i c law 

Article 19 of t h e G e r m a n Unif ica t ion T r e a t y (Einigungsvertrag) of 
31 Augus t 1990 provided t h a t t he G D R ' s a d m i n i s t r a t i v e decisions 
r e m a i n e d in effect bu t could be set as ide if they w e r e incompa t ib l e wi th 
t he pr inc ip les of t he ru le of law (mit rechtstaatlichen Grundsätzen unvereinbar). 

G e r m a n reuni f ica t ion itself took effect on 3 O c t o b e r 1990. 
Sect ion 1(2) of t he Act of 24 J u l y 1992 on the verif icat ion of admiss ions 

as a m e m b e r of t he Bar a n d a p p o i n t m e n t s as a no ta ry or a lay judge 
provides : 

"Permission to become a member of the Bar granted by the Ministry ofjustice of the 
GDR or by admission to the College before 15 September 1990 shall be struck down 
where before his admission as a member of the Bar the lawyer concerned behaved in a 
way that made him unworthy to practise the profession of lawyer, having violated the 
principles of humanity or the rule of law, particularly as a member of or unofficial 
collaborator with the State security services." 

"Vor dem 15. September 1990 durch Aufnahme in das Kollegium oder durch den Minister der 
Justiz der Deutschen Demokratischen Republik ausgesprochene Zulassungen zur Rechtsamvaltschafl 
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werden mil Wirkung für die Zukunft zurückgenommen, wenn sich der Rechtsanwalt vor seiner 
Zulassung eines Verhaltens schuldig gemacht hat, das ihn unwürdig erscheinen läßt, den Beruf des 
Rechtsanwalts auszuüben, weil er gegen Grundsätze der Menschlichkeit oder der Rechlsstaatlichkeil 
insbesondere im Zusammenhang mit einer Tätigkeit als hauptamtlicher oder inoffizieller Mitarbeiter 
des Staatssicherheitsdienstes verstoßen hat." 

C O M P L A I N T S 

1. T h e app l ican t compla ined of his d i s b a r m e n t by t he Land of Saxony-
A n h a l t ' s Min i s t ry of J u s t i c e , which was uphe ld by the cour t s , p u r s u a n t to 
sect ion 1(2) of t he 1992 Act on the verif icat ion of admiss ions as a m e m b e r 
of the Bar and a p p o i n t m e n t s as a no ta ry or a lay j u d g e for violat ion of t he 
pr inciples of h u m a n i t y and the rule of law. H e a l leged t h a t those decis ions 
infr inged his r ight to the peaceful en joyment of his possessions secured in 
Art ic le 1 of Protocol No . 1. 

2. H e also s u b m i t t e d tha t those decis ions infr inged his r ight to equa l 
t r e a t m e n t in respec t of his r ight to t h e peaceful en joyment of his 
possess ions a n d t h a t they w e r e t he re fo re c o n t r a r y to Art ic le 14 of t he 
Conven t i on t a k e n t o g e t h e r wi th Art ic le 1 of Protocol No. 1. 

T H E L A W 

1. T h e app l ican t compla ined of his d i s b a r m e n t by t he Land of Saxony-
A n h a l t ' s Min i s t ry of J u s t i c e , uphe ld by the cour t s , p u r s u a n t to sect ion 1 (2) 
of t he 1992 Act on t h e verif icat ion of admis s ions as a m e m b e r of t he B a r 
and a p p o i n t m e n t s as a no ta ry or a lay j u d g e , on the g r o u n d tha t he h a d 
viola ted t h e pr inc ip les of h u m a n i t y a n d the ru le of law. H e al leged t h a t 
those decisions infr inged his r ight to the peaceful en joyment of his 
possessions secured in Art ic le 1 of Protocol No . 1, which provides : 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or 
penalties." 

T h e app l ican t s u b m i t t e d t h a t t he i n t e r f e r ence compla ined of was not 
provided for by law as he had not v iola ted t he pr inc ip les of h u m a n i t y a n d 
the ru le of law, as r e q u i r e d by sec t ion 1(2) of the 1992 Act on t he 
verif icat ion of admiss ions as a m e m b e r of the Bar . T h e in t e r f e r ence had 
also been d i s p r o p o r t i o n a t e because , accord ing to h im, his d i s b a r m e n t had 
t a k e n place seven yea r s af ter he had b e e n a d m i t t e d as a m e m b e r of t he 
B a r a n d it was no t a p p a r e n t how such a m e a s u r e , which had grat i f ied the 
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des i re of a minor i ty for r evenge a n d had led to t he d e s t r u c t i o n of his 
ex i s t ence , h a d b e e n jus t i f ied by a p res s ing social need . 

T h e C o u r t r e i t e r a t e s tha t "Art ic le 1 in subs t ance g u a r a n t e e s t he r ight 
of p r o p e r t y ... It compr i ses ' t h r e e dis t inct ru les ' : the first ru l e , set out in 
t he first s en t ence of t he first p a r a g r a p h , is of a g e n e r a l n a t u r e and 
e n u n c i a t e s the pr inciple of t he peaceful en joyment of p rope r ty ; the 
second ru le , con t a ined in t he second s en t ence of t he first p a r a g r a p h , 
covers depr iva t ion of possess ions a n d subjects it to ce r t a in condi t ions ; 
the th i rd ru le , s t a t e d in t he second p a r a g r a p h , recognises tha t the 
C o n t r a c t i n g S t a t e s a re en t i t l ed , a m o n g s t o t h e r th ings , to cont ro l the 
use of p r o p e r t y by enforc ing such laws as they d e e m necessa ry in the 
g e n e r a l in te res t ... However , t he t h r e e ru les a r e not ' d i s t inc t ' in the 
sense of be ing u n c o n n e c t e d : t he second a n d t h i r d ru les a r e concerned 
wi th p a r t i c u l a r i n s t ances of i n t e r f e r ence wi th t h e r igh t to peaceful 
en joyment of p r o p e r t y and should the re fo re be c o n s t r u e d in t he l ight of 
t he g e n e r a l pr inc ip le e n u n c i a t e d in t he first ru le . . ."(see, inter alia, the 
T r e T r a k t o r e r AB v. Sweden j u d g m e n t of 7 J u l y 1989, Series A no. 159, 
pp. 21-22, § 54; t he F r e d i n v. Sweden (no. 1) j u d g m e n t of 18 F e b r u a r y 
1991, Ser ies A no. 192, p . 17, § 5 1 ; a n d Olbertz v. Germany ( d e c ) , 
no. 37592/97, E C H R 1999-V). 

T h e C o u r t cons iders tha t t he r ight re l ied on by the app l ican t can be 
l ikened to t he r ight of p r o p e r t y in Ar t ic le 1 of Protocol No. 1: by se t t ing 
up his law prac t i ce a n d r u n n i n g it successfully, t he app l ican t h a d built up a 
c l ien te le ; this h a d in m a n y re spec t s t he n a t u r e of a p r iva te r ight and 
c o n s t i t u t e d a n asset , and h e n c e a possess ion wi th in t he m e a n i n g of the 
first s e n t e n c e of Ar t ic le 1 (see, mutatis mutandis, the V a n M a r i e and 
O t h e r s v. t he N e t h e r l a n d s j u d g m e n t of 26 J u n e 1986, Ser ies A no. 101, 
p. 13, § 4 1 ; t he H . v. B e l g i u m j u d g m e n t of 30 N o v e m b e r 1987, Series A 
no. 127-B, pp . 33-34, § 47(b ) ; a n d the Olbertz decis ion c i ted above) . 

In the in s t an t case t h e d i s b a r m e n t of the app l ican t , who h a d to close 
down his law prac t i ce , i nd i spu tab ly led to t he loss of his c l iente le and 
income . C o n s e q u e n t l y , t h e r e was in t e r f e r ence wi th his r ight to the 
peaceful en joyment of his possess ions . T h i s was a m e a s u r e to cont ro l the 
use of p rope r ty , which falls to be cons idered u n d e r t he second p a r a g r a p h 
of Art ic le 1 of Protocol No. 1, as t he C o u r t has held in s imi la r cases (see, 
mutatis mutandis, t h e T r e T r a k t o r e r AB a n d F r e d i n j u d g m e n t s c i ted above 
p . 22, § 55, a n d p. 15, § 47, respect ively, and the Olbertz decis ion ci ted 
above) . 

In t h a t connec t ion , t h e fact t h a t t he app l ican t was a d m i t t e d as a 
m e m b e r of t h e Bar by the a u t h o r i t i e s of t he G D R , a S t a t e which no 
longer exists a n d to which the C o n v e n t i o n did not apply, is i m m a t e r i a l , 
because his d i s b a r m e n t , t h a t is to say t he in t e r f e rence c o m p l a i n e d of, 
was founded on decis ions de l ivered in the F R G cour t s af ter reuni f ica t ion , 
and the C o n v e n t i o n appl ied a t t he t ime . 
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It is l ikewise to be no ted t h a t the val idi ty of pe rmiss ion to be a d m i t t e d as 
a m e m b e r of the Bar g r a n t e d by the G D R ' s a d m i n i s t r a t i v e au tho r i t i e s was 
subject to ce r t a in condi t ions e n u n c i a t e d , in pa r t i cu l a r , in Art ic le 19 of the 
G e r m a n Unif ica t ion T r e a t y (Einigungsvertrag - see "Re levan t d o m e s t i c law" 
above) and of which the 1992 Act on t he verif icat ion of admiss ions as a 
m e m b e r of the Bar and a p p o i n t m e n t s as a no ta ry or a lay j u d g e (see 
"Re levan t d o m e s t i c law" above) could be cons ide red a conc re t e express ion . 

As to the lawfulness of t he in t e r f e rence , t he C o u r t no tes first of all t ha t 
the d i s p u t e d m e a s u r e was based on sect ion 1(2) of t he 1992 Act and was 
the re fo re p resc r ibed by law. T h a t provision express ly provides for 
a n n u l m e n t of admiss ions to the Bar m a d e before 15 S e p t e m b e r 1990 w h e n 
the lawyer, pr ior to his admiss ion , had c o n d u c t e d h imsel f in such a way as to 
become u n w o r t h y of p rac t i s ing the profession of lawyer by v io la t ing the 
pr inc ip les of h u m a n i t y and the rule of law. C o n s t r u i n g t h a t sect ion t h e 
way the Fede ra l C o u r t o f ju s t i ce and the F e d e r a l C o n s t i t u t i o n a l C o u r t did 
does not a p p e a r a rb i t r a ry . Moreove r , t h e C o u r t r e i t e r a t e s t h a t it has only 
l imi ted power to review d o m e s t i c law a n d it is in t he first place for t he 
na t iona l a u t h o r i t i e s to i n t e r p r e t and apply the i r laws (see, inter alia, t he 
T r e T r a k t o r e r AB j u d g m e n t c i ted above, pp. 22-23, § 58) . 

As to t he pu rpose of the in t e r f e rence , the C o u r t cons iders tha t in t he 
in s t an t case the in t e r f e rence p u r s u e d an a im t h a t was in the gene ra l 
i n t e r e s t , since it a p p e a r e d to be l eg i t ima t e for t he F R G to review 
re t rospec t ive ly the behav iou r of pe r sons who , af ter reuni f ica t ion , were 
a u t h o r i s e d to p rac t i se t he profess ions of lawyer, n o t a ry or lay j u d g e 
t h r o u g h o u t G e r m a n y , a n d who , by t he n a t u r e of the i r work, were 
r e q u i r e d to mee t pa r t i cu la r ly high s t a n d a r d s of in t eg r i ty and mora l i ty , 
given tha t they were cons ide red to be officers of the cour t and g u a r a n t o r s 
of t he ru le of law. Those checks were the re fo re des igned to p ro tec t t he 
publ ic by e n s u r i n g the in t eg r i ty a n d mora l i t y of those w h o p rac t i sed t h e 
profession of lawyer in pa r t i cu l a r . 

Last ly, the C o u r t has to cons ider t he p ropor t iona l i t y of t he in t e r f e rence . 
In th is respec t , it r e i t e r a t e s t h a t the second p a r a g r a p h of Art ic le 1 of 
Protocol No. 1 m u s t be read in the l ight of the pr inciple in the first 
s en t ence of the Ar t ic le . F r o m t h a t s e n t e n c e , t he C o u r t has der ived the 
r e q u i r e m e n t t h a t an in t e r f e rence m u s t s t r ike a "fair b a l a n c e " be tween the 
d e m a n d s of the g e n e r a l i n t e re s t of t he c o m m u n i t y and the r e q u i r e m e n t s of 
t h e individual ' s f u n d a m e n t a l r igh t s (see, inter alia, t he S p o r r o n g and 
L o n n r o t h v. Sweden j u d g m e n t of 23 S e p t e m b e r 1982, Ser ies A no. 52, p . 26, 
§ 69). T h e conce rn to achieve this ba lance is ref lected in the s t r u c t u r e of 
Art ic le 1 as a whole , and hence also in t he second p a r a g r a p h . T h e r e m u s t 
be a r e a s o n a b l e r e l a t i onsh ip b e t w e e n the m e a n s employed a n d the a im 
p u r s u e d (see the T r e T r a k t o r e r AB j u d g m e n t c i ted above, p . 23, § 59) . 

In t he in s t an t case , t he C o u r t no tes first of all t h a t t he in t e r f e rence 
compla ined of was plainly a ser ious one , see ing t h a t it led to t he 
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app l i can t ' s law prac t ice be ing closed, t h e r e b y ind i spu tab ly caus ing him 
d a m a g e . F u r t h e r m o r e , t he d i s b a r m e n t by t he Land of Saxony-Anhal t ' s 
Min i s t ry of J u s t i c e took place five years af ter his admiss ion as a m e m b e r of 
the Bar by the Min is t ry of J u s t i c e of t he G D R , not for a d m i n i s t e r i n g jus t i ce 
perverse ly , bu t for hav ing , in the decisions which he h a d de l ivered as a j u d g e 
t a k e n as a whole , v iola ted the pr inciples of h u m a n i t y and the ru le of law. 

O n the l a t t e r poin t , t he F e d e r a l C o n s t i t u t i o n a l C o u r t cr i t icised the 
appl ican t for fai lure to ra ise and suppor t in t he o rd ina ry cour t s his 
a r g u m e n t s dea l ing wi th t he condi t ions u n d e r which the G D R ' s court 
sys tem had funct ioned a n d the fact t h a t it had been imposs ib le for h im to 
have ac ted o the rwise a t t he re levant t i m e . 

In t h a t connec t ion , t he C o u r t no tes t h a t t he ques t ion a r i ses w h e t h e r 
t he app l ican t has e x h a u s t e d d o m e s t i c r e m e d i e s , given t h a t Art ic le 35 § 1 
of t he C o n v e n t i o n r e q u i r e s compla in t s which a r e i n t e n d e d to be m a d e to 
t he E u r o p e a n C o u r t of H u m a n Righ t s in S t r a s b o u r g to have b e e n m a d e to 
t h e c o m p e t e n t d o m e s t i c body, a t least in s u b s t a n c e a n d in compl i ance with 
t he formal r e q u i r e m e n t s a n d t ime- l imi t s laid down in d o m e s t i c law (see 
t he C a r d o t v. F r a n c e j u d g m e n t of 19 M a r c h 1991, Ser ies A no. 200, p . 18, 
§ 34). T h e C o u r t does not however find it necessa ry to se t t l e t h a t issue 
since in t he i n s t an t case t he in t e r f e rence compla ined of was not 
d i s p r o p o r t i o n a t e to t he l eg i t ima t e a i m s p u r s u e d . 

As a l ready ind ica ted above, t he C o u r t no tes first of all t ha t t he admiss ion 
to t he B a r of t he app l i can t , who had previously been a j u d g e , occur red 
d u r i n g a t r ans i t i ona l per iod which was wholly excep t iona l in G e r m a n y ' s 
history. T h e F R G w a n t e d to m a k e the val idi ty of t he pe rmis s ion given by 
the G D R ' s a d m i n i s t r a t i v e a u t h o r i t i e s for admiss ion to the Bar subject to 
ce r t a in condi t ions , e n u n c i a t e d in, a m o n g o t h e r provis ions, Ar t ic le 19 of 
t he G e r m a n Uni f ica t ion T r e a t y , e s t ab l i sh ing the incorpora t ion of the 
G D R in to t he F R G , in o r d e r to en su re t h a t lawyers who h a d p rac t i sed 
the i r profession in t he G D R satisfied the s a m e c r i t e r i a as those r e q u i r e d 
for lawyers in t he F R G . T h e pass ing of t he new Act in 1992 h a d the 
objective of re t roac t ive ly check ing the behav iou r of pe r sons who , because 
of t he n a t u r e of t h e i r work in a S t a t e governed by the ru le of law, a re 
r e q u i r e d to m e e t pa r t i cu l a r ly h igh s t a n d a r d s of in t eg r i ty a n d mora l i ty . 

Secondly, t he C o u r t no tes t h a t the d o m e s t i c cour t s closely e x a m i n e d 
the n a t u r e of t h e accusa t ions aga ins t t he app l i can t before concluding 
t h a t even t h o u g h he h a d not been gui l ty of a d m i n i s t e r i n g jus t i ce 
perverse ly , he h a d neve r the l e s s t a k e n p a r t in ac ts mani fes t ly con t r a ry to 
just ice which m a d e him u n w o r t h y to p rac t i se t he profession of lawyer. T h e 
cour t s found t h a t for m a n y yea r s t he appl ican t had held a h igh posi t ion as 
p r e s i d e n t of a c r imina l division, d u r i n g which t i m e he h a d s e n t e n c e d to 
long pr ison t e r m s ci t izens who m e r e l y wished to leave t he G D R a n d had 
i m p a r t e d this des i re to o rgan i sa t ions of t he F R G to t h a t end , a n d he had 
done th is in quas i - sec re t p roceed ings which had t a k e n place in c a m e r a . 
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Last ly, t he cour t s had we ighed the app l i can t ' s i n t e re s t in c o n t i n u i n g to 
p rac t i se his profession af ter hav ing b e e n a m e m b e r of t he Bar for six 
years aga ins t t he need to p re se rve t h e conf idence of t h e publ ic , especial ly 
pe r sons from the G D R , in lawyers , before giving the publ ic in t e re s t 
p r ecedence over t h a t of the app l i can t . 

T h e C o u r t cons iders t h a t t he " b u r d e n " placed on the app l i can t , t h o u g h 
heavy, m u s t be we ighed aga ins t t he g e n e r a l i n t e re s t of t he c o m m u n i t y , 
r e g a r d be ing had to t he excep t iona l c i r c u m s t a n c e s in which bo th t he 
admiss ion a n d d i s b a r m e n t occur red . In t h a t con tex t , t he S t a t e s enjoy a 
m a r g i n of app rec i a t ion (see, mutatis mutandis, the T r e T r a k t o r e r AB 
j u d g m e n t ci ted above, p . 24, § 62, a n d the Olbertz decis ion c i ted above) . 

T a k i n g all those factors in to cons ide ra t ion , and especial ly the 
excep t iona l c i r c u m s t a n c e s of G e r m a n reuni f ica t ion , the C o u r t cons iders 
t h a t t he r e s p o n d e n t S t a t e did not go beyond its m a r g i n of app rec i a t ion 
and , r e g a r d be ing had to t he l eg i t ima t e a i m s p u r s u e d , did not fail to 
s t r ike a "fair b a l a n c e " be tween the app l i can t ' s economic i n t e r e s t s and 
the g e n e r a l i n t e re s t of G e r m a n society. 

It follows t h a t this compla in t is mani fes t ly i l l-founded wi thin the 
m e a n i n g of Art ic le 35 § 3 of t he Conven t i on . 

2. T h e app l ican t also m a i n t a i n e d t h a t t he decis ions compla ined of 
infr inged his r ight to equa l t r e a t m e n t in respec t of his r ight to t he 
peaceful en joyment of his possessions and t h a t they were the re fo re 
c o n t r a r y to Art ic le 14 of t he C o n v e n t i o n read in conjunct ion wi th Art ic le 1 
of Protocol No. 1. 

Art ic le 14 of t he Conven t i on r eads : 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

T h e app l ican t s u b m i t t e d t h a t his d i s b a r m e n t , which occur red as p a r t of 
the g e n e r a l policy of check ing pe rmiss ion g r a n t e d for the admiss ion to the 
Bar of lawyers from the G D R a n d a m o u n t e d to an i n t e r - G e r m a n se t t l i ng 
of scores, cons t i t u t ed poli t ical d i s c r imina t ion , which had not been based 
on any objective a n d r e a s o n a b l e jus t i f ica t ion . 

H a v i n g r e g a r d to its line of r e a s o n i n g u n d e r Art ic le 1 of Protocol No. 1, 
t he C o u r t cons iders t h a t no s e p a r a t e issue ar ises u n d e r Art ic le 14 of t he 
Conven t ion . 

It follows t h a t t he app l i ca t ion is mani fes t ly i l l-founded wi th in t he 
m e a n i n g of Art ic le 35 § 3 of t h e Conven t i on . 

For t he se r easons , t he C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 



D Ö R I N G c. A L L E M A G N E 

{Requête n° 37595/97) 

QUATRIÈME SECTION1 

DÉCISION DU 9 NOVEMBRE 1999' 

1. Siégeant en une chambre composée de M. M. PtWonpaa,président, M. G. Ress, M. I. Cabra 
Barreto, M. V. Butkevych, M m e N. Vajic, M. J . Hedigan, M m e S. Botoucharova, juges, et d 
M. V. Berger, greffier de section. 
2. Texte français original. 





DÉCISION DÖRING c. ALLEMAGNE 387 
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* 
* * 

Le requérant exerça dans un premier temps la fonction déjuge, et notamment de 
président d'une chambre pénale, en République démocratique allemande (RDA) 
entre 1972 et 1990, puis obtint l'autorisation des autorités de s'inscrire au barreau 
comme avocat. Après la réunification allemande, le ministère de la Justice àuLand 
de SaxeAnhalt le radia du barreau sur le fondement d'une loi de 1992 relative, 
inter alla, à la vérification des inscriptions comme avocat au barreau intervenues 
en RDA avant la réunification. Il lui fut reproché d'avoir violé les principes 
d 'humanité et de légalité lorsqu'il était juge en ayant notamment infligé de 
sévères peines d'emprisonnement à l'encontre de personnes ayant exprimé le 
souhait de quitter la RDA auprès d'organisations de la République fédérale 
d'Allemagne. Sa radiation fut confirmée et son recours devant la Cour fédérale 
de justice fut rejeté. La cour estima que le requérant avait participé à des 
décisions qui témoignaient d'un mépris pour l'être humain et étaient contraires à 
la justice. Elle considéra par ailleurs qu'il pouvait encore lui en être tenu grief en 
raison de la longue période pendant laquelle il avait prêté son concours à l'appareil 
répressif du régime communiste. La Cour constitutionnelle refusa de retenir son 
recours constitutionnel. 

Article 1 du Protocole n" 1 : la radiation du barreau du requérant, qui s'est trouvé 
dans l'obligation de fermer son cabinet d'avocat, a entraîné une perte de clientèle 
et de revenus pour celui-ci. Il y a dès lors eu ingérence dans son droit au respect des 
biens, s'analysant en une mesure de réglementation de l'usage des biens. 
L'ingérence se fondait sur la loi de 1992 et poursuivait un but d'intérêt général, à 
savoir la vérification du comportement des personnes qui après la réunification 
étaient habilitées à exercer la profession d'avocat dans toute l'Allemagne et qui 
par la nature de leurs fonctions sont soumises à des exigences d'intégrité et de 
moralité élevées, en tant qu'auxiliaires de la justice et garantes de l'Etat de droit. 
Quant à la proportionnalité, l'ingérence était d'une gravité certaine, puisque le 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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requérant a été contraint de fermer son cabinet d'avocat. Par ailleurs sa radiation 
est intervenue cinq ans après son inscription au barreau en RDA. Toutefois, aussi 
bien son inscription que sa radiation ont eu lieu dans le contexte exceptionnel de la 
réunification. Les tribunaux ont relevé que le requérant avait longtemps occupé 
une fonction de responsabilité élevée en tant que président d'une chambre 
pénale ; il avait notamment prononcé pendant cette période de sévères peines 
d'emprisonnement à l'encontre de citoyens simplement désireux de quitter la 
RDA, et ce dans des procédures quasi secrètes tenues à huis clos. Les tribunaux 
ont mis en balance l'intérêt du requérant à la poursuite de sa profession et la 
nécessité de préserver la confiance des justiciables en la profession d'avocat. 
Compte tenu du contexte exceptionnel, l'Etat n'a pas excédé sa marge 
d'appréciation en imposant au requérant une telle charge et n'a pas manque, 
dans la poursuite des objectifs légitimes, de ménager un juste équilibre entre ses 
intérêts économiques et l'intérêt général: défaut manifeste de fondement. 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. P e t e r Dör ing ] est un ressor t i s san t a l l e m a n d né en 
1946 et r é s idan t à M a g d e b o u r g (Al l emagne) . Il est r e p r é s e n t é devant la 
C o u r p a r M c M. Kle ine-Cosack , avocat au b a r r e a u de F r i b o u r g (en 
Br i sgau ) . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la c ause , tels qu ' i l s on t é t é exposés p a r le r e q u é r a n t , 
peuven t se r é s u m e r c o m m e suit . 

De 1972 à 1990, le r e q u é r a n t é ta i t j u g e en R é p u b l i q u e d é m o c r a t i q u e 
a l l e m a n d e (RDA) , et n o t a m m e n t p ré s iden t de la c h a m b r e péna l e d u 
t r i buna l du dis t r ic t (Vorsitzender des Strafsenats des Bezirksgerichts) d e 
M a g d e b o u r g d e 1986 à 1989. 

P a r une o r d o n n a n c e du 4 avril 1990, le m i n i s t è r e de la J u s t i c e de la RDA 
l ' au tor i sa à s ' inscr i re c o m m e avocat au b a r r e a u à c o m p t e r du 1 e r m a i 1990. 

P a r une décision du 20 ju i l le t 1995, le min i s t è r e de la J u s t i c e du Land de 
Saxe-Anha l t (Répub l ique fédéra le d ' A l l e m a g n e (RFA)) le r ad i a d u 
b a r r e a u , en v e r t u de l 'ar t icle 1 § 2 de la loi de 1992 p o r t a n t sur la 
vérif icat ion des inscr ip t ions c o m m e avocat au b a r r e a u et des n o m i n a t i o n s 
c o m m e n o t a i r e ou c o m m e j u g e hono ra i r e (Gesetz zur Prüfung von 
Rechtsanwaltszulassungen, Notarbestellungen und Berufungen ehrenamtlicher 
Richter - voir « Le droi t i n t e r n e p e r t i n e n t » c i -dessous) , au mot i f qu'i l 
avai t violé les p r inc ipes d ' h u m a n i t é et de léga l i té (da er gegen Grundsätze 
der Menschlichkeit und Rechtsstaatlichkeit Verstössen hat). 

Le m i n i s t è r e lui r e p r o c h a n o t a m m e n t d 'avoir d a n s q u i n z e affaires 
pa r t i c ipé à la p rononc ia t ion de pe ines d ' e m p r i s o n n e m e n t d ' env i ron trois 
ans con t re des p e r s o n n e s accusées s i m p l e m e n t d 'avoir e x p r i m é le souhai t 
de vouloir q u i t t e r la R D A a u p r è s d ' i n s t i t u t i ons et d ' o rgan i s a t i ons de la 
RFA, c o m m e le m i n i s t è r e des Re la t ions i n t e r a l l e m a n d e s de RFA, la 
Société i n t e r n a t i o n a l e des dro i t s de l ' h o m m e de Francfor t ou un 
m a g a z i n e de la d e u x i è m e cha îne de télévision a l l e m a n d e (ZDF) . 

Le m i n i s t è r e lui r e p r o c h a é g a l e m e n t d 'avoir p rononcé une peine 
d ' e m p r i s o n n e m e n t de six ans et six mois pour a ide au f r anch i s semen t de 
la f ront iè re (Grenzschleusung) a insi q u ' u n e pe ine d ' e m p r i s o n n e m e n t d e 
deux ans et dix mois pour provocat ion a n t i é t a t i q u e (staatsfeindliche Hetze). 

P a r un j u g e m e n t du 9 m a i 1995, le t r i buna l rég iona l (Landgericht) de 
M a g d e b o u r g avai t a c q u i t t é le r e q u é r a n t d u chef de viola t ion dé l i bé rée d e 
la loi (Rechtsbeugung). 

P a r une décis ion du 14 m a r s 1996, la c h a m b r e spéciale s t a t u a n t sur les 
l i t iges ayan t t r a i t aux avocats a u p r è s du t r i b u n a l (Senat des 
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Anwaltsgerichtshofs) du Land de Saxe-Anhal t conf i rma la r ad ia t ion du 
b a r r e a u du r e q u é r a n t . 

Pa r u n e décis ion du 4 février 1997, la c h a m b r e spéciale s t a t u a n t sur les 
l i t iges ayan t t r a i t a u x avocats a u p r è s de la C o u r fédéra le de j u s t i c e (Senat 

für Anwaltsachen des Bundesgerichtshofs) r e j e t a le r ecours du r e q u é r a n t . 
D ' a p r è s la C o u r fédérale , il y avai t v iola t ion sévère (beachtlicher Verstoss) 

de l 'ar t icle 1 § 2 de la loi ci-dessus m e n t i o n n é e si l 'avocat , d a n s ses 
fonctions a n t é r i e u r e s de j u g e , avai t i n t e r p r é t é de m a n i è r e excessive (bei 
exzessiver Auslegung und Interpretation) les d ispos i t ions p e r t i n e n t e s du code 
péna l ou du code de p r o c é d u r e péna l e de la R D A en dé faveur du p r évenu , 
ou e n g a g é des pou r su i t e s m é p r i s a n t l ' ê t re h u m a i n (menschenverachtende 
Verfolgung), m ê m e si la l imi te d e la viola t ion dé l ibé rée de la loi 
(Rechtsbeugung) n 'avai t pas é té f ranchie . 

La C o u r fédéra le e s t i m a q u ' e n l 'espèce le r e q u é r a n t avai t , p e n d a n t des 
a n n é e s , a lors qu ' i l occupai t u n e fonction élevée en t a n t q u e p ré s iden t 
d ' u n e c h a m b r e p é n a l e , v o l o n t a i r e m e n t pa r t i c ipé à des décis ions, qui , a u 
moins d a n s leur ensemble (in der Gesamtschau), t é m o i g n a i e n t d 'un m é p r i s 
pour l 'ê t re h u m a i n et é t a i e n t c o n t r a i r e s à la j u s t i c e ; en effet, le r e q u é r a n t 
avait app l i qué des lois c o n t r a i r e s à l 'Eta t de dro i t , à la C o n s t i t u t i o n de la 
R D A et aux conven t ions i n t e r n a t i o n a l e s a u x q u e l l e s la R D A é ta i t pa r t i e ; 
d a n s tous les cas , les aud iences se t e n a i e n t à huis clos d a n s u n e so r t e de 
p r o c é d u r e secrè te et des pe ines d ' e m p r i s o n n e m e n t i m p o r t a n t e s ava ien t 
é té infligées à des c i toyens qu i s o u h a i t a i e n t s i m p l e m e n t q u i t t e r la RDA, 
e n t r a î n a n t souvent u n e d e s t r u c t i o n de leur vie pe r sonne l l e et sociale. 

D ' a p r è s la C o u r fédéra le , ces r e p r o c h e s é t a i en t encore va lab les 
au jou rd ' hu i , ca r le r e q u é r a n t avait violé les d ro i t s de l ' h o m m e de 
m a n i è r e f l ag ran te en pa r t i c ipan t p e n d a n t des a n n é e s à la j u s t i c e péna l e 
po l i t ique (politische Strqfjustiz), p r ê t a n t a insi m a i n forte à l ' appare i l de 
r ép ress ion é t a t i q u e . U n e absence de sanc t ion e n t r a î n e r a i t de 
l ' i n compréhens ion , non s e u l e m e n t de la pa r t des v ic t imes , ma i s 
é g a l e m e n t de la popu la t ion en géné ra l et se ra i t de n a t u r e à m i n e r la 
confiance des jus t i c iab les , s u r t o u t ceux en p rovenance de la R D A (pour 
qu i l 'ac t ion de la j u s t i c e p é n a l e po l i t ique d e m e u r a i t encore u n 
d o u l o u r e u x souveni r ) , d a n s l ' in tégr i té de la profession d 'avocat . La C o u r 
fédéra le conclut q u e , m ê m e si le r e q u é r a n t avai t exercé sans fau te la 
profession d 'avocat p e n d a n t six ans , c e t t e pé r iode é ta i t t r op cou r t e p o u r 
faire prévalo i r l ' in té rê t du r e q u é r a n t à la p o u r s u i t e de sa profession su r 
l ' in té rê t publ ic re la t i f à la confiance d a n s l ' in tégr i té de la profess ion 
d 'avocat . 

Pa r u n e décision du 28 m a i 1997, la C o u r cons t i tu t ionne l l e fédéra le 
(Bundesverfassungsgericht), s t a t u a n t en c o m i t é d e t ro is m e m b r e s , déc ida de 
ne pas r e t e n i r le r ecours cons t i t u t i onne l du r e q u é r a n t . 

D ' a p r è s la C o u r cons t i t u t ionne l l e , le r ecours ne revê ta i t pas une 
i m p o r t a n c e cons t i tu t ionne l l e f o n d a m e n t a l e , car la ques t ion de la 
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cons t i t u t i onna l i t é de l 'ar t icle 1 § 2 de la loi de 1992 p o r t a n t sur la 
vérif icat ion des inscr ip t ions c o m m e avocat au b a r r e a u et des n o m i n a t i o n s 
c o m m e no ta i r e ou c o m m e j u g e hono ra i r e avait dé jà é té t r a n c h é e pa r elle. 
E n effet, la r a d i a t i o n d u b a r r e a u d ' avoca t s qu i , en ra i son de leur 
pa r t i c ipa t ion à des ac tes m a n i f e s t e m e n t c o n t r a i r e s à la j u s t i c e p e r p é t r é s 
pa r le r é g i m e du pa r t i socialiste unifié (Beteiligung an eklatanten 
Unrechtshandlungen des SED-Regirnes), n ' é t a i e n t plus d ignes de confiance et 
cons t i t ua i en t un poids pour l ' admin i s t r a t i on de la just ice , é ta i t conforme à 
la Loi f o n d a m e n t a l e (Grundgesetz). 

La C o u r cons t i t u t ionne l l e a jou ta q u e l ' i n t e r p r é t a t i o n dud i t a r t ic le pa r 
la C o u r fédéra le de jus t ice , qui ne se c o n t e n t a i t pas d ' une act ivi té de droi t 
péna l pol i t ique (Befassung mit politischem Strafrecht) de l 'ancien 
m a g i s t r a t , mais e x a m i n a i t l ' appl ica t ion conc rè t e de la loi et exigeai t une 
i n t e r p r é t a t i o n et une app l ica t ion excessives des disposi t ions p e r t i n e n t e s à 
l ' époque des faits en dé faveur du p r é v e n u , a ins i q u e l ' appl ica t ion d e cet 
ar t ic le p a r la C o u r fédérale de jus t i ce en l 'espèce é t a i en t é g a l e m e n t 
conformes à la Loi f o n d a m e n t a l e . 

Q u a n t aux a r g u m e n t s du r e q u é r a n t d ' a p r è s lesquels les t r i b u n a u x 
n ' ava ien t pas su f f i s amment t e n u c o m p t e des condi t ions d a n s lesquel les 
fonct ionnai t l ' appare i l j ud i c i a i r e de la R D A et qu ' i l n 'ava i t pas eu la 
possibil i té d ' ag i r d i f f é r e m m e n t à l ' époque , la C o u r cons t i tu t ionne l l e 
e s t i m a q u e le r e q u é r a n t a u r a i t dû soulever et é t aye r ces a r g u m e n t s 
devan t les j u r id i c t ions o rd ina i r e s , ce qu ' i l avait omis de faire. A cet égard , 
il a u r a i t n o t a m m e n t dû s o u m e t t r e aux t r i b u n a u x c o m p é t e n t s d a n s quel les 
c i r cons tances conc rè t e s il avait é té a m e n é à t r a i t e r de p r o c é d u r e s péna les 
po l i t iques , si e t à que l les condi t ions il avai t eu la possibi l i té d e s'y 
sous t r a i r e et que l les a u r a i e n t é té les conséquences pour lui s'il avait 
dévié de la p r a t i q u e hab i tue l l e en m a t i è r e péna le et agi en faveur des 
p révenus . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

L'ar t ic le 19 d u t r a i t é sur l 'unif icat ion a l l e m a n d e (Einigungsvertrag) du 
31 aoû t 1990 prévoit q u e les ac tes admin i s t r a t i f s de la R D A d e m e u r e n t 
va lables , ma i s qu ' i l s peuven t ê t r e a n n u l é s s'ils sont i ncompa t ib l e s avec 
les pr inc ipes de l 'Eta t de droi t (mit rechtstaatlichen Grundsätzen unvereinbar). 

La réuni f ica t ion a l l e m a n d e e l l e -même est d e v e n u e effective le 3 octobre 
1990. 

L 'a r t ic le 1 § 2 de la loi du 24 ju i l le t 1992 p o r t a n t su r la vér i f icat ion des 
inscr ip t ions c o m m e avocat a u b a r r e a u , des n o m i n a t i o n s c o m m e no ta i r e ou 
c o m m e j u g e hono ra i r e est ainsi réd igé : 

« Les autorisations d'inscription au barreau accordées par le ministère de la Justice 
de la RDA ou par intégration au collège avant le 15 septembre 1990 doivent être 
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annulées si L'avocat avait eu avant son inscription au barreau un comportement tel qu'il 
était devenu indigne d'exercer la profession d'avocat, car il avait violé les principes 
d 'humanité et de légalité, en particulier en relation avec une activité comme 
collaborateur à titre principal ou inofficiel des services de sécurité de l 'Etat. » 

« Vor dem 15. September 1990 durch Aufnahme in das Kollegium oder durch den Minister der 
Justiz der Deutschen Demokratischen Republik ausgesprochene Zulassungen zur Rechtsanwaltschaß 
werden mit Wirkung für die Zukunft zurückgenommen, wenn sich der Rechtsanwalt vor seiner 
Zulassung eines Verhaltens schuldig gemacht hat, das ihn unwürdig erscheinen läßt, den Beruf des 
Rechtsanwalts auszuüben, weil er gegen Grundsätze der Menschlichkeit oder der Rechtsstaatlichkeit 
insbesondere im Zusammenhang mit einer Tätigkeit als hauptamtlicher oder inoffizieller Mitarbeiter 
des Staatssicherheitsdienstes verstoßen hat. » 

G R I E F S 

1. Le r e q u é r a n t se p la in t de sa r ad i a t i on du b a r r e a u pa r le m i n i s t è r e 
d e la J u s t i c e du Land de Saxe -Anha l t , conf i rmée p a r les t r i b u n a u x , 
c o n f o r m é m e n t à l 'ar t ic le 1 § 2 de la loi de 1992 p o r t a n t sur la vérif icat ion 
des inscr ip t ions c o m m e avocat au b a r r e a u et des n o m i n a t i o n s c o m m e 
n o t a i r e ou c o m m e j u g e h o n o r a i r e , au mo t i f qu ' i l avait violé les p r inc ipes 
d ' h u m a n i t é et de légal i té . Il a l l ègue que ces décis ions m é c o n n a i s s e n t son 
dro i t au respec t de ses b iens p révu à l 'ar t ic le 1 du Protocole n" 1. 

2. Il sou t i en t é g a l e m e n t q u e ces décisions m é c o n n a i s s e n t son dro i t à 
u n e égal i té de t r a i t e m e n t au r e g a r d de son dro i t au respec t de ses biens 
et qu ' e l l e s sont donc c o n t r a i r e s à l 'ar t ic le 14 de la C o n v e n t i o n c o m b i n é 
avec l 'ar t ic le 1 du Protocole n° 1. 

E N D R O I T 

1. Le r e q u é r a n t se p la in t de sa r ad i a t i on du b a r r e a u p a r le m i n i s t è r e 
de la J u s t i c e d u Land de Saxe-Anha l t , con f i rmée p a r les t r i b u n a u x , 
c o n f o r m é m e n t à l ' a r t ic le 1 § 2 de la loi de 1992 p o r t a n t sur la vérif icat ion 
des inscr ip t ions c o m m e avocat au b a r r e a u et des n o m i n a t i o n s c o m m e 
no ta i r e ou c o m m e j u g e honora i r e , au mot i f qu ' i l avait violé les pr inc ipes 
d ' h u m a n i t é et de légal i té . Il a l lègue que ces décis ions m é c o n n a i s s e n t son 
dro i t a u respec t d e ses b iens p révu à l ' a r t ic le 1 du Pro tocole n u 1, a insi 
réd igé : 

« Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 
privé de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 
la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas atteinte au droit que possèdent les Etats 
de met t re en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 
biens conformément à l'intérêt général ou pour assurer le paiement des impôts ou 
d 'autres contributions ou des amendes. » 
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D ' a p r è s le r e q u é r a n t , l ' ingérence l i t ig ieuse n ' é t a i t pas p révue p a r la loi, 
car il n 'ava i t pas violé les pr inc ipes d ' h u m a n i t é et de léga l i té , c o m m e 
l 'exige l 'a r t ic le 1 § 2 de la loi de 1992 sur la vérif icat ion des inscr ip t ions 
c o m m e avocat au b a r r e a u . L ' i ngé rence é ta i t é g a l e m e n t d i sp ropo r t i onnée , 
car , se lon lui, sa r ad i a t i on é ta i t i n t e r v e n u e sept ans ap rè s son inscr ip t ion 
au b a r r e a u et il n ' a p p a r a i s s a i t pas en quoi une telle m e s u r e , qu i servai t le 
dési r de v e n g e a n c e d ' une m i n o r i t é et conduisa i t à l ' a n é a n t i s s e m e n t de son 
ex i s t ence , é ta i t jus t i f iée p a r u n besoin social i m p é r i e u x . 

La C o u r rappe l le q u e « l 'ar t icle 1 g a r a n t i t en s u b s t a n c e le d ro i t de 
p r o p r i é t é (...). Il con t ien t « t rois n o r m e s d i s t inc tes » : la p r e m i è r e , qui 
s ' exp r ime dans la p r e m i è r e p h r a s e du p r e m i e r a l inéa et revêt un 
c a r a c t è r e géné ra l , énonce le pr incipe du respec t de la p r o p r i é t é ; la 
d e u x i è m e , f igurant d a n s la seconde p h r a s e du m ê m e a l inéa , vise la 
p r iva t ion de p r o p r i é t é et la s o u m e t à ce r t a ines condi t ions ; q u a n t à la 
t ro i s i ème , cons ignée d a n s le second a l inéa , elle r econna î t aux E t a t s 
c o n t r a c t a n t s le pouvoir , e n t r e a u t r e s , de r é g l e m e n t e r l 'usage des biens 
c o n f o r m é m e n t à l ' in té rê t géné ra l et en m e t t a n t en v igueur les lois qu ' i ls 
j u g e n t nécessa i r e s à ce t t e fin (...). Il ne s 'agit pas p o u r a u t a n t de règles 
dépou rvues de r a p p o r t e n t r e elles : la d e u x i è m e et la t ro i s i ème ont t ra i t à 
des e x e m p l e s pa r t i cu l i e r s d ' a t t e i n t e s au droi t de p r o p r i é t é ; dès lors, elles 
doivent s ' i n t e r p r é t e r à la l umiè r e du pr inc ipe consacré pa r la p r e m i è r e 
(...) » (voir, e n t r e a u t r e s , les a r r ê t s T r e T r a k t ô r e r AB c. Suède du 7 ju i l le t 
1989, sér ie A n" 159, pp. 21-22, § 54, et F r e d i n c. Suède (n" 1) du 18 février 
1991, sér ie A n" 192, p . 17, § 5 1 , et Olbertz c. Allemagne (déc.) , n° 37592/97, 
C E D H 1999-V). 

La C o u r e s t ime q u e le dro i t invoqué p a r le r e q u é r a n t peu t ê t r e ass imilé 
au dro i t de p rop r i é t é consacré à l 'ar t icle 1 du Pro tocole n" 1 : en ouvran t et 
en fa isant p r o s p é r e r son cab ine t d 'avoca t , le r e q u é r a n t avait réussi à 
c o n s t i t u e r une c l ientè le ; r e v ê t a n t à b e a u c o u p d ' é g a r d s le c a r a c t è r e d 'un 
droi t pr ivé, elle s 'analysai t en une va leu r p a t r i m o n i a l e , donc en un b ien au 
sens de la p r e m i è r e p h r a s e de l 'ar t ic le 1 (voir, mutatis mutandis, les a r r ê t s 
V a n M a r i e et a u t r e s c. Pays-Bas du 26 j u i n 1986, sér ie A n 0 101, p . 13, § 4 1 , 
H . c. Be lg ique du 30 n o v e m b r e 1987, sér ie A n" 127-B, pp . 33-34, § 47 b) , et 
la décis ion Olbertz p r éc i t é e ) . 

En l 'espèce, la r a d i a t i o n du b a r r e a u du r e q u é r a n t , qui a dû f e rmer son 
cab ine t d 'avoca t , a i n d é n i a b l e m e n t condui t à une p e r t e de c l ientè le et de 
r evenus p o u r celui-ci. Dès lors, il y a eu ingé rence d a n s son dro i t au respec t 
de ses b iens . Celle-ci s 'analysai t en u n e m e s u r e de r é g l e m e n t a t i o n de 
l 'usage des b iens , à e x a m i n e r sous l 'angle du second a l inéa de l 'ar t icle 1 
du Pro tocole n" 1, c o m m e la C o u r l'a décidé dans des affaires s imi la i res 
(voir, mutatis mutandis, les a r r ê t s T r e T r a k t ô r e r AB et F r e d i n préc i tés , 
p . 22, § 55 , et p . 15, § 47, r e s p e c t i v e m e n t , et la décis ion Olbertz p r éc i t ée ) . 

A cet é g a r d , le fait q u e le r e q u é r a n t a é té inscri t au b a r r e a u pa r les 
a u t o r i t é s de la RDA, E t a t au jou rd ' hu i d i spa ru a u q u e l la C o n v e n t i o n n e 
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s ' app l iqua i t pas , n ' e s t pas p e r t i n e n t ici, car sa r ad ia t ion , c 'es t -à-di re 
l ' ingérence l i t ig ieuse, reposa i t sur des décis ions pr ises pa r les j u r id i c t i ons 
de la RFA a p r è s la réuni f ica t ion , et la C o n v e n t i o n t rouve dès lors à 
s ' app l iquer . 

Il convient é g a l e m e n t de relever que la validi té des au to r i sa t ions 
d ' inscr ipt ion c o m m e avocat au b a r r e a u accordées par l ' admin is t ra t ion de la 
RDA étai t soumise à ce r t a ines condi t ions énoncées n o t a m m e n t à l 'article 19 
du t ra i t é sur l 'unification a l l emande (Einigungsvertrag-voir « Le droi t i n t e rne 
pe r t i nen t » ci-dessus) et dont la loi de 1992 po r t an t sur la vérification des 
inscript ions c o m m e avocat au b a r r e a u et des nomina t ions c o m m e nota i re 
ou c o m m e j u g e honora i re (voir « L e droi t i n t e rne p e r t i n e n t » ci-dessus) 
pourra i t ê t re cons idérée c o m m e l 'expression concrè te . 

Q u a n t à la légal i té de l ' ingérence , la C o u r relève tou t d ' abord q u e la 
m e s u r e l i t igieuse é ta i t fondée sur l 'ar t icle 1 § 2 de ladi te loi de 1992 et 
qu 'e l le é ta i t donc p révue pa r la loi. C e t t e disposi t ion prévoit 
e x p r e s s é m e n t les a n n u l a t i o n s d ' inscr ip t ions a u b a r r e a u i n t e r v e n u e s 
avant le 15 s e p t e m b r e 1990 si l 'avocat avait eu avant son inscr ip t ion u n 
c o m p o r t e m e n t tel qu ' i l é ta i t devenu indigne d ' exe rce r la profession 
d 'avocat , ca r il avait violé les pr inc ipes d ' h u m a n i t é et de légal i té . 
I n t e r p r é t e r cet a r t ic le c o m m e l 'ont fait la C o u r fédéra le de ju s t i ce et la 
C o u r cons t i tu t ionne l l e fédéra le ne se révèle pas a r b i t r a i r e . P a r a i l leurs , 
la C o u r rappe l le q u e p o u r le cont rô le du droi t i n t e r n e , elle ne jou i t q u e 
d ' u n e c o m p é t e n c e l imi tée et qu ' i l a p p a r t i e n t au p r e m i e r chef a u x 
au to r i t é s na t iona le s d ' i n t e r p r é t e r et d ' a p p l i q u e r leurs lois (voir 
n o t a m m e n t l ' a r rê t T r e T r a k t o r e r AB préc i t é , pp. 22-23, § 58) . 

En ce qu i conce rne la f inali té de l ' i ngérence , la C o u r e s t ime q u ' e n 
l 'espèce l ' ingérence poursuivai t un bu t d ' i n t é r ê t g é n é r a l : il pa ra i s sa i t 
en effet l ég i t ime p o u r la RFA de p rocéde r à la vérif icat ion a posteriori 
du c o m p o r t e m e n t d e p e r s o n n e s qu i , a p r è s la réuni f ica t ion , é t a i e n t 
hab i l i t ées à e x e r c e r les profess ions d 'avocat , de no ta i r e ou d e j u g e 
hono ra i r e d a n s t ou t e l 'A l l emagne , et qu i , de p a r la n a t u r e de leurs 
fonct ions, sont soumises à des ex igences d ' i n t ég r i t é et de mora l i t é 
p a r t i c u l i è r e m e n t é levées , é t a n t d o n n é qu 'e l les sont cons idé rées c o m m e 
des auxi l ia i res de la j u s t i ce et des g a r a n t e s de l 'E ta t de dro i t . C e s 
vérif icat ions visaient donc é g a l e m e n t à p r o t é g e r le publ ic en lui 
g a r a n t i s s a n t l ' in tégr i té et la mora l i t é de ceux qu i exe rcen t n o t a m m e n t 
la profession d 'avocat . 

Enfin, la C o u r doi t se p e n c h e r sur la p r o p o r t i o n n a l i t é de l ' ingérence . A 
cet éga rd , elle r appe l l e q u e le second a l inéa de l 'ar t icle 1 du Protocole n" 1 
doit se lire à la l u m i è r e du pr incipe consacré p a r la p r e m i è r e p h r a s e de 
l 'a r t ic le . La C o u r a d é g a g é de celle-ci la condi t ion q u ' u n e m e s u r e 
d ' i ngé rence m é n a g e un « j u s t e équi l ib re » e n t r e les ex igences de l ' i n t é rê t 
g é n é r a l de la c o m m u n a u t é et les impéra t i f s de la s a u v e g a r d e des dro i t s 
f o n d a m e n t a u x d e l ' individu (voir, e n t r e a u t r e s , l ' a r rê t S p o r r o n g et 
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L ô n n r o t h c. Suède d u 23 s e p t e m b r e 1982, série A n" 52, p . 26, § 69) . Le 
souci d ' a s s u r e r u n te l équi l ib re se ref lète d a n s la s t r u c t u r e de l 'ar t icle 1 
tout en t i e r , donc aussi dans le second a l inéa . Il doi t ex is ter u n r a p p o r t 
r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et le bu t visé 
( a r r ê t T r e T r a k t ô r e r AB préc i t é , p . 23 , § 59). 

En l 'espèce, la C o u r relève tou t d ' abo rd q u e l ' ingérence l i t igieuse é ta i t 
d ' u n e gravi té c e r t a ine , é t a n t d o n n é qu ' e l l e a eu pour conséquence 
l 'obl igat ion pour le r e q u é r a n t de f e r m e r son cab ine t d 'avocat , ce qui 
cons t i tue un pré jud ice indén iab le . P a r a i l leurs , ce t t e r ad ia t ion pa r le 
min i s t è r e de la J u s t i c e d u Land de Saxe-Anhal t est i n t e r v e n u e cinq ans 
ap rès son inscr ip t ion au b a r r e a u p a r le m i n i s t è r e de la J u s t i c e de la RDA, 
non pas pour violat ion dé l ibé rée de la loi, ma i s p o u r avoir, d a n s l ' ensemble 
des décis ions auxque l l e s il avai t pa r t i c ipé en t a n t q u e m a g i s t r a t , violé les 
pr inc ipes d ' h u m a n i t é et de légal i té . 

Su r ce d e r n i e r point , la C o u r cons t i tu t ionne l l e fédéra le avait 
n o t a m m e n t r ep roché au r e q u é r a n t de ne pas avoir soulevé et é tayé 
devan t les ju r id i c t ions o rd ina i r e s ses a r g u m e n t s relat i fs aux condi t ions 
de f o n c t i o n n e m e n t de l ' appare i l judic ia i re de la R D A et à l ' impossibi l i té 
dans laque l le il se sera i t t rouvé d 'ag i r a u t r e m e n t à l ' époque des faits. 

A cet égard , la C o u r no te q u e la q u e s t i o n se pose de savoir si le r e q u é r a n t 
a épuisé les voies de recours i n t e r n e s , é t a n t d o n n é q u e l 'ar t icle 35 § 1 de la 
Conven t i on impose de soulever , devan t l ' o rgane i n t e r n e a d é q u a t , au moins 
en subs t ance et d a n s les formes et déla is p resc r i t s p a r le droi t i n t e r n e , les 
griefs que l 'on e n t e n d soulever a u p r è s de la C o u r e u r o p é e n n e des Dro i t s de 
l ' H o m m e à S t r a s b o u r g ( a r r ê t C a r d o t c. F r a n c e d u 19 m a r s 1991, série A 
n" 200, p . 18, § 34) . C e p e n d a n t , la C o u r n ' e s t i m e pas nécessa i re de 
t r a n c h e r ce t t e ques t ion d a n s la m e s u r e où l ' ingérence l i t ig ieuse n ' é t a i t en 
l 'espèce pas d i s p r o p o r t i o n n é e aux bu t s l ég i t imes poursuivis . 

C o m m e elle l 'a déjà ind iqué plus h a u t , la C o u r no t e tou t d ' abo rd que 
l ' inscr ipt ion au b a r r e a u du r e q u é r a n t , qui avait a u p a r a v a n t exercé la 
profession de m a g i s t r a t , est i n t e r v e n u e au cours d ' une pé r iode de 
t r ans i t i on tou t à fait excep t ionne l l e dans l 'h is toire de l 'A l l emagne . O r la 
RFA a voulu s o u m e t t r e la val idi té des au to r i s a t i ons d ' insc r ip t ion c o m m e 
avocat au b a r r e a u accordées p a r l ' a d m i n i s t r a t i o n de la R D A à ce r t a ines 
condi t ions , énoncées n o t a m m e n t à l 'ar t icle 19 du t r a i t é sur l 'unif icat ion 
a l l e m a n d e consac ran t l ' absorp t ion de la R D A pa r la RFA, afin de 
s ' a s su re r que les avocats ayan t exercé leur profession en RDA 
sat i s fa isa ient a u x m ê m e s c r i t è r e s q u e ceux requ i s p o u r les avocats en 
RFA. L ' adop t ion de la nouvel le loi en 1992 avait p o u r bu t de vérifier a 
posteriori le c o m p o r t e m e n t de p e r s o n n e s qu i , de pa r la n a t u r e des 
fonctions qu 'e l les e x e r c e n t au sein d ' un E t a t de droi t , sont soumises à des 
ex igences d ' i n t ég r i t é et de m o r a l i t é p a r t i c u l i è r e m e n t é levées. 

La C o u r relève ensu i t e q u e les t r i b u n a u x i n t e r n e s on t ana lysé de 
m a n i è r e approfondie la n a t u r e des faits r e p r o c h é s au r e q u é r a n t avan t de 
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conc lure q u e , m ê m e s'il ne s 'é ta i t pas r e n d u coupab le de viola t ion 
dé l ibé rée de la loi, il avai t n é a n m o i n s pa r t i c ipé à des ac tes 
m a n i f e s t e m e n t c o n t r a i r e s à la j u s t i ce qu i le r e n d a i e n t ind igne d ' exe rce r 
la profession d 'avocat . En effet, les t r i b u n a u x ont re levé q u e le r e q u é r a n t 
avai t , p e n d a n t des a n n é e s , occupé u n e fonction élevée en t a n t que 
p ré s iden t d ' une c h a m b r e p é n a l e , pé r iode au cours de laquel le il avait 
p rononcé des pe ines d ' e m p r i s o n n e m e n t i m p o r t a n t e s à l ' encon t re de 
c i toyens s i m p l e m e n t dés i r eux de q u i t t e r la R D A et ayan t e x p r i m é ce 
souha i t a u p r è s d ' o rgan i s a t i ons de RFA à cet effet, et ce d a n s des 
p r o c é d u r e s quas i secrè tes et se d é r o u l a n t à huis clos. Enfin, les t r i b u n a u x 
ont mis en ba lance l ' in té rê t du r e q u é r a n t à la p o u r s u i t e de l 'exercice de sa 
profession ap rè s six ans d ' inscr ip t ion au b a r r e a u , et la nécess i té de 
p rése rve r la confiance des jus t i c iab les , n o t a m m e n t en p rovenance de la 
RDA, d a n s la profession d 'avocat , avan t de faire prévalo i r l ' i n t é rê t publ ic 
sur celui du r e q u é r a n t . 

Q u o i q u e lourde , la C o u r cons idère q u e la « c h a r g e » imposée au 
r e q u é r a n t doit se m e s u r e r à l ' in té rê t g é n é r a l de la c o m m u n a u t é , eu 
éga rd au c o n t e x t e excep t ionne l d a n s lequel auss i b ien son inscr ip t ion q u e 
sa r ad i a t i on du b a r r e a u on t eu lieu. O r les E t a t s j ou i s s en t là d 'une m a r g e 
d ' app réc i a t i on (voir, mutatis mutandis, l ' a r rê t T r e T r a k t ô r e r AB préc i t é , 
p . 24, § 62, et la décis ion Olbertz p r éc i t ée ) . 

C o m p t e t e n u de tous ces é l é m e n t s , et n o t a m m e n t des c i rcons tances 
excep t ionne l les liées à la réuni f ica t ion a l l e m a n d e , la C o u r e s t ime q u e 
l 'E ta t d é f e n d e u r n 'a pas excédé sa m a r g e d ' a p p r é c i a t i o n et qu ' i l n ' a pas 
m a n q u é , eu é g a r d aux objectifs l ég i t imes poursuivis , de m é n a g e r un 
« j u s t e équi l ibre » e n t r e les i n t é r ê t s é c o n o m i q u e s du r e q u é r a n t et 
l ' i n té rê t g é n é r a l de la société a l l e m a n d e . 

Il s ' ensui t q u e ce gr ief est m a n i f e s t e m e n t m a l fondé au sens de 
l 'ar t ic le 35 § 3 de la Conven t ion . 

2. Le r e q u é r a n t sou t ien t é g a l e m e n t que les décis ions l i t ig ieuses 
m é c o n n a i s s e n t son droi t à u n e égal i té de t r a i t e m e n t au r e g a r d de son 
droi t au r e spec t de ses b iens et qu 'e l les sont donc c o n t r a i r e s à l 'ar t ic le 14 
de la C o n v e n t i o n combiné avec l 'ar t icle 1 du Protocole n° 1. 

L 'ar t ic le 14 de la C o n v e n t i o n est ainsi libellé : 

« La j o u i s s a n c e d e s d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n d o i t ê t r e 

a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r le s e x e , la r a c e , la c o u l e u r , la 

l a n g u e , la r e l i g i o n , les o p i n i o n s p o l i t i q u e s ou t o u t e s a u t r e s o p i n i o n s , l ' o r i g i n e n a t i o n a l e 

ou soc i a l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou t o u t e 

a u t r e s i t u a t i o n . » 

D ' a p r è s le r e q u é r a n t , sa r a d i a t i o n du b a r r e a u , qui s ' inscrivait d a n s le 
cadre g é n é r a l de la vérif icat ion des au to r i s a t i ons d ' insc r ip t ion au b a r r e a u 
des avocats en p rovenance de la R D A et re levai t d 'un r è g l e m e n t de c o m p t e 
i n t e r a l l e m a n d , cons t i t ua i t une d i s c r imina t i on po l i t ique , qu i ne reposa i t 
sur a u c u n e jus t i f i ca t ion object ive et r a i sonnab le . 
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Eu é g a r d au r a i s o n n e m e n t suivi sur le t e r r a i n de l 'ar t icle 1 du Protocole 
n° 1, la C o u r e s t ime q u ' a u c u n e ques t i on s é p a r é e ne se pose sous l 'angle de 
l 'ar t ic le 14 de la Conven t i on . 

Il s ' ensui t q u e la r e q u ê t e est m a n i f e s t e m e n t m a l fondée au sens de 
l 'ar t ic le 35 § 3 de la C o n v e n t i o n . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y 1 

Time taken to hear an application for a provisional stay of execution of an 
order requiring two stowaways to be confined on board ship 

Article 5 § 4 

Speedy review - Time taken to hear an application for a provisional stay of execution of an order 
requiring two stowaways to be confined on board ship - Detention ending "speedily" - Release 
ordered by person responsible for the deprivation of liberty before the court had heard the 
application - Account taken of the effective length of "detention", which in any event ended 
"speedily" 

* 
* * 

The applicants, both Cameroonian nationals, were stowaways on a ship. They were 
discovered by the crew at about 10 a.m. on 29 May 1997, when the ship was putting 
in to a French port. That same day, the immigration authorities ordered that the 
applicants should be held on board while the ship was in any French port. At 
10.30 a.m. on 30 May the applicants lodged an application with the 
administrative court for a provisional stay of execution of the decision. They also 
lodged an application to have the decision for their confinement quashed. They 
said that their complaint should be treated urgently as the ship was due to leave 
France on 31 May or 1 June. At 6.30 a.m. on 31 May, when the ship was in another 
French port, the authorities ended the confinement measure and made an order 
for the applicants' placement in a waiting zone. On 4 June the vice-president of the 
administrative court held that it was unnecessary to determine the application for 
a provisional stay of execution of the confinement order because, in view of 
developments, that order was no longer enforceable. On 2 July the administrative 
court quashed the order for the forced confinement on board because of its 
inherent illegality. 

Held 
Article 5 § 4: Since Article 5 § 4 provided a lex specialis in relation to the more 
general requirements of Article 13, the application had to be examined solely 
under Article 5 § 4. The authorities had put an end to the confinement order by 
6.30 a.m. on 31 May 1997, such that the applicants were effectively "detained" 
pursuant to the order in issue for only approximately twenty-one hours after their 
applications to the administrative court were made. Even supposing that the 
period to be taken into consideration under Article 5 § 4 had begun when the 
ship's crew discovered their presence - which would make the length of their 
"detention" on board the vessel approximately forty-four hours - il was 
indisputable that that "detention" had ended "speedily": manifestly ill-founded. 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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Case-law cited by the Court 

Fox, Campbell and Hartley v. the United Kingdom, judgment of 30 August 1990, 
Series A no. 182 
Chahal v. the United Kingdom, judgment of 15 November 1996,Reports oj'Judgments 
and Decisions 1996-V 
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T H E F A C T S 

Both app l i can t s a r e C a m e r o o n i a n na t iona l s and live in D o u a l a . T h e 
first app l i can t , M r M A . , was bo rn in 1977 a n d the second app l ican t , 
M r M . M . , i n 1978. 

T h e y were r e p r e s e n t e d before t he C o u r t by M r S. F o r e m a n of t he Par is 
B a r (whose office is t he i r a d d r e s s for service) a n d by M r s S. B r u n e t of t h e 
Poi t ie rs Bar . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as p r e s e n t e d by the pa r t i e s , can be s u m m a r i s e d as 
follows. 

O n a n unspecif ied d a t e , w h e n the Roland Delmas was in t he port of 
Doua l a , t h e app l i can t s s towed away on it. T h e y w e r e d iscovered by t h e 
c rew at abou t 10 a .m. on T h u r s d a y 29 May 1997, w h e n the sh ip was 
p u t t i n g in to t he F r e n c h por t of La Pal l ice , La Rochel le . H a v i n g been 
in fo rmed of t he s i t ua t ion by the ship 's c ap t a in , the head of t he 
départemental I m m i g r a t i o n C o n t r o l a n d the P r e v e n t i o n of Illegal 
I m m i g r a n t L a b o u r D e p a r t m e n t in La Rochel le (SDCILEC) i n s t ruc t ed 
the c a p t a i n to hold the app l i can t s on b o a r d while t he ship was in por t and 
d u r i n g "any o t h e r calls at F rench po r t s " . 

At 6.30 a .m. on 30 M a y 1997 the Roland Delmas left La Pall ice for 
Le H a v r e . I t was schedu led to call at D u n k i r k on 3 1 M a y and to leave 
F r a n c e t he s a m e or t he following day, bound for t he N e t h e r l a n d s . 

At 10.30 a .m. on 30 May the app l i can t s lodged an appl ica t ion wi th the 
P r e s i d e n t of t he Poi t ie rs A d m i n i s t r a t i v e C o u r t u n d e r Art ic le L. 10 of the 
A d m i n i s t r a t i v e C o u r t s a n d A d m i n i s t r a t i v e C o u r t s of A p p e a l C o d e for a 
provis ional s tay of execu t ion of t he decision to confine t h e m on boa rd the 
Roland Delmas. T h e y s u b m i t t e d t h a t the i r c o m p l a i n t was u r g e n t and , relying 
inter alia on Ar t ic les 5 § 4 and 13 of t he Conven t ion , sought an injunct ion 
r e q u i r i n g bo th t he Prefect of the C h a r e n t e - M a r i t i m e département a n d the 
head of t he SDCILEC to al low t h e m to d i s e m b a r k a n d to p roceed to t he 
wa i t ing zone . O n the s a m e day they lodged an appl ica t ion wi th t he 
A d m i n i s t r a t i v e C o u r t to have t he decision for the i r con f inemen t q u a s h e d 
and for an o r d e r for the i r admiss ion to t he wa i t i ng zone. 

At 6.30 a .m. on 31 M a y 1997, w h e n the Roland Delmas was a t D u n k i r k , 
t he a u t h o r i t i e s e n d e d the conf inemen t m e a s u r e . T h e app l i can t s were 
refused leave to e n t e r F r e n c h t e r r i t o ry a n d an o rde r was m a d e for the i r 
p l a c e m e n t in the wa i t i ng zone at the por t of D u n k i r k . T h a t o rde r was 
r e n e w e d by t h e a d m i n i s t r a t i v e a u t h o r i t i e s on 2 J u n e a n d u p h e l d by t h e 
Vice -Pres iden t of the D u n k i r k tribunal de grande instance on 3 J u n e . 
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O n 4 J u n e 1997 the Vice-Pres iden t of the Poi t ie rs A d m i n i s t r a t i v e C o u r t 
m a d e the following o r d e r on t he appl ica t ion for a provisional s tay of 
execu t ion : 

"... in v iew of d e v e l o p m e n t s , t h e d e c i s i o n r e q u i r i n g [ t h e a p p l i c a n t s ] to be h e l d o n 

b o a r d w h i l e t h e s h i p w a s d o c k e d a t L a Pa l l i c e a n d d u r i n g ' a n y o t h e r ca l l s a t F r e n c h 

p o r t s ' - a d e c i s i o n w h i c h , i n c i d e n t a l l y , w a s effect ive only wh i l e t h e s h i p w a s a l L a Pa l l i c e 

— is n o l o n g e r e n f o r c e a b l e . A c c o r d i n g l y , it is n o l o n g e r n e c e s s a r y t o d e c i d e e i t h e r t h e 

a p p l i c a t i o n for a p r o v i s i o n a l s t a y of e x e c u t i o n o r , for t h e s a m e r e a s o n s , t h e a p p l i c a t i o n 

for a n i n j u n c t i o n r e q u i r i n g t h e P re f ec t of t h e C h a r e n t e - M a r i t i m e département to a l low t h e 

a p p l i c a n t s t o d i s e m b a r k ; . . . " 

O n 2 J u l y 1997 the Poi t ie rs A d m i n i s t r a t i v e C o u r t set as ide tha t ru l ing 
on the following g r o u n d s : 

" A r t i c l e 3 5 quater of t h e O r d i n a n c e of 2 N o v e m b e r 1945 [on t h e c o n d i t i o n s of a l i e n s ' 

e n t r y i n t o a n d r e s i d e n c e in F r a n c e ] , a s a m e n d e d by L a w s n o s . 9 2 - 6 2 5 of 6 J u l y 1992 a n d 

9 4 - 1 1 3 6 of 27 D e c e m b e r 1994, p r o v i d e s t h a t ' a n a l i e n w h o a r r i v e s in F r a n c e by ra i l , s e a o r 

a i r a n d w h o (a ) is r e f u s e d l eave t o e n t e r F r e n c h t e r r i t o r y o r (b) a p p l i e s for a s y l u m m a y 

be h e l d in a w a i t i n g z o n e ... for t h e t i m e s t r i c t l y n e c e s s a r y to a r r a n g e his d e p a r t u r e ... ' 

A l t h o u g h t h e a u t h o r i t i e s m a i n t a i n e d t h a t t h o s e p r o v i s i o n s m e r e l y g a v e t h e m a 

d i s c r e t i o n t o p l a c e a l i e n s w h o h a d b e e n r e f u s e d l e a v e t o e n t e r F r e n c h t e r r i t o r y in a 

w a i l i n g z o n e a n d t h a i t h e y r e t a i n e d t h e r i g h t t o p r e v e n t s t o w a w a y s d i s e m b a r k i n g 

p r o v i d e d t h a t t h e i r e n f o r c e d s t a y on b o a r d t h e vesse l d i d not a m o u n t to a g r e a l e r d e g r e e 

of c o n s t r a i n t t h a n t h a t w h i c h w o u l d a r i s e o n t h e i r p l a c e m e n t in a w a i t i n g z o n e , t h e 

p rov i s ion c i t ed a b o v e , a s m a d e c l e a r by t h e p r e p a r a t o r y w o r k on t h e law of 6 J u l y 1992, 

s h o w s firstly t h a t t h e p r o c e d u r e e s t a b l i s h e d by A r t i c l e 35 quater, n a m e l y p l a c e m e n t in a 

w a i t i n g z o n e , is t h e on ly c o u r s e of a c t i o n a v a i l a b l e t o t h e a u t h o r i t i e s w h e n t h e y d e c i d e , a s 

t h e y a r e e n t i t l e d t o d o by A r t i c l e 5 of t h e O r d i n a n c e c i t e d a b o v e , of t h e i r o w n m o t i o n to 

g ive effect t o a d e c i s i o n , e v e n a n i m p l i e d d e c i s i o n , t o r e fuse l eave t o e n t e r F r e n c h t e r r i t o r y 

by h o l d i n g t h e a l i e n c o n c e r n e d a g a i n s t h is will in a speci f ic p l a c e , a n d , s e c o n d l y , t h a t 

fo rced c o n f i n e m e n t on b o a r d s h i p w o u l d in a n y e v e n t a m o u n t to a s ign i f i can t ly g r e a t e r 

î le 'n ier of consi m i n t i b a n i liai a r i s i n g on p l a c e m e n t in a w a i t i n g z o n e a s , in p a n icu la r , ii 

d e p r i v e s t h e a l i e n c o n c e r n e d of t h e s a f e g u a r d s la id d o w n in p a r a g r a p h s II to VI of 

A r t i c l e 35 quater. C o n s e q u e n t l y , t h e a p p l i c a n t s ' s u b m i s s i o n t h a t t h e d e c i s i o n of 29 M a y 

1997 to conf ine t h e m on b o a r d a ve s se l w a s u n l a w f u l a n d h a d to be q u a s h e d is f o u n d e d . . ." 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

1. Extracts from the Administrative Courts and Administrative Courts of 
Appeal Code 

Art ic les L. 9 a n d L. 10 of the A d m i n i s t r a t i v e C o u r t s a n d A d m i n i s t r a t i v e 
C o u r t s of Appea l Code provide respect ively: 

"... [ T h e p r e s i d e n t s of t h e a d m i n i s t r a t i v e c o u r t s , p r e s i d e n t s of t h e a d m i n i s t r a t i v e 

c o u r t s of a p p e a l , t h e V i c e - P r e s i d e n t of t h e P a r i s A d m i n i s t r a t i v e C o u r t a n d t h e 

p r e s i d e n t s of t h e j u d i c i a l b e n c h e s of t h e a d m i n i s t r a t i v e c o u r t s a n d t h e a d m i n i s t r a t i v e 

c o u r t s of a p p e a l ] may . . . , by a n o r d e r m a d e a f t e r a d v e r s a r i a l p r o c e s s , d i s m i s s a n 

a p p l i c a t i o n for a s t ay . T h e y m a y , in a n y e v e n t , r e m i t t h e c a s e b e f o r e t h e full c o u r t . 
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O n a n a p p l i c a t i o n to t h a t e n d a n d a f t e r a d v e r s a r i a l p r o c e s s , t h e p r e s i d e n t of t h e 

a d m i n i s t r a t i v e c o u r t o r t h e p r e s i d e n t of t h e o r d i n a r y - c o u r t m a y m a k e a n o r d e r s t a y i n g 

t h e e x e c u t i o n of t h e a d m i n i s t r a t i v e d e c i s i o n c o n c e r n e d for a m a x i m u m o f t h r e e m o n t h s 

if t h e r e is a d a n g e r t h a t e x e c u t i o n will e n t a i l i r r e v e r s i b l e c o n s e q u e n c e s a n d r e a s o n a b l e 

g r o u n d s a r c m a d e ou t in t h e r e q u e s t . 

A p r o v i s i o n a l s t a y s h a l l c e a s e t o be ef fec t ive if t h e d e c i s i o n o n t h e a p p l i c a t i o n for a 

s t a y is h a n d e d d o w n be fo re t h e p e r i o d fixed by t h e j u d g e h a s e x p i r e d . " 

2. Case-law of the Jurisdiction Disputes Court ( T r i b u n a l des conflits) 

In a j u d g m e n t of 12 May 1997 (Préfet de police de Paris c. tribunal de grande 
instance de Paris) the Ju r i sd i c t i on Di spu te s C o u r t (Tribunal des conflits) held 
as follows: 

"... W h i l e a vesse l w a s in a F r e n c h p o r t , t h e F r e n c h i m m i g r a t i o n a u t h o r i t i e s d e c i d e d to 

r e f u s e two p a s s e n g e r s of M o r o c c a n n a t i o n a l i t y ... l eave t o e n t e r a n d h e l d t h e m on b o a r d 

t h e s h i p . T h e p a s s e n g e r s ... c h a l l e n g e d t h e i r ' c o n f i n e m e n t ' o n b o a r d b e f o r e t h e u r g e n t -

a p p l i c a t i o n s j u d g e of t h e P a r i s tribunal de grande instance a n d s o u g h t a n i n j u n c t i o n a g a i n s t 

t h e a d m i n i s t r a t i v e a u t h o r i t i e s r e q u i r i n g t h e m to a l low t h e m t o d i s e m b a r k a n d t o 

p r o c e e d t o t h e w a i t i n g z o n e e s t a b l i s h e d by A r t i c l e 35 quater of t h e O r d i n a n c e of 

2 N o v e m b e r 1945. C o n s i d e r i n g t h a t a f l a g r a n t l y u n l a w f u l ac t [voie de fait] h a d b e e n 

c o m m i t t e d , t h e u r g e n t - a p p l i c a t i o n s j u d g e r e j e c t e d t h e P a r i s Po l ice C o m m i s s i o n e r ' s 

s u b m i s s i o n t h a t h e h a d n o j u r i s d i c t i o n to h e a r t h e a p p l i c a t i o n . 

F u r t h e r m o r e , by A r t i c l e 136 of t h e C o d e of C r i m i n a l P r o c e d u r e : '... in all c a s e s invo lv ing 

d e p r i v a t i o n o f l i b c r t y of t h e i n d i v i d u a l , t h e conf l ic t of j u r i s d i c t i o n c a n n e v e r b e d e a l t w i t h 

by t h e a d m i n i s t r a t i v e a u t h o r i t i e s a n d t h e o r d i n a r y c o u r t s a lways h a v e exc lus ive 

j u r i s d i c t i o n . T h e s a m e sha l l a p p l y t o a n y civil p r o c e e d i n g s b a s e d on fac t s a m o u n t i n g to a 

d e p r i v a t i o n of i n d i v i d u a l l i b e r t y ... ' T h e s e p r o v i s i o n s , w h i c h p r o v i d e a n e x c e p t i o n t o t h e 

r u l e g o v e r n i n g t h e s e p a r a t i o n of t h e p o w e r s of t h e a d m i n i s t r a t i v e a n d j u d i c i a l a u t h o r i t i e s 

... c a n n o t be c o n s t r u e d a s a u t h o r i s i n g t h e o r d i n a r y c o u r t s t o o b s t r u c t t h e e n f o r c e m e n t o f 

d e c i s i o n s t a k e n by t h e a u t h o r i t i e s u n l e s s t h e d e c i s i o n c o n c e r n e d a m o u n t s to a f l a g r a n t l y 

u n l a w f u l ac t . T h e p o w e r t o i s sue i n j u n c t i o n s a g a i n s t t h e a u t h o r i t i e s r e n d e r i n g t h e i r 

d e c i s i o n s u n e n f o r c e a b l e is of t h e s a m e n a t u r e a s t h e p o w e r to q u a s h o r v a r y dec i s ions 

m a d e by t h e a u t h o r i t i e s in t h e e x e r c i s e o f t h e i r p r e r o g a t i v e s a s a p u b l i c a u t h o r i t y ; t h a t 

p o w e r is in t h e sole p r o v i n c e of t h e a d m i n i s t r a t i v e a u t h o r i t i e s e x c e p t for t h o s e d o m a i n s 

w h i c h , by t h e i r n a t u r e , a r e r e s e r v e d t o t h e j u d i c i a l a u t h o r i t i e s . It follows f rom t h i s t h a t t h e 

p r o v i s i o n s ... of A r t i c l e 136 of t h e C o d e of C r i m i n a l P r o c e d u r e c a n n o t in t h e i n s t a n t case 

s e r v e a s a b a s i s for g i v i n g t h e u r g e n t - a p p l i c a t i o n s j u d g e of t h e P a r i s tribunal de grande 

instance j u r i s d i c t i o n t o h e a r t h e a c t i o n b r o u g h t by [ t he a p p l i c a n t s ] . 

F u r t h e r , t h e p r o v i s i o n s of A r t i c l e 5 of t h e a f o r e m e n t i o n e d O r d i n a n c e of 2 N o v e m b e r 

1945 s h o w t h a t t h e l e g i s l a t u r e h a s in p r i n c i p l e g iven t h e a d m i n i s t r a t i v e a u t h o r i t i e s t h e 

p o w e r to e n f o r c e d e p o r t a t i o n o r d e r s o r o r d e r s r e f u s i n g l e a v e t o e n t e r m a d e a s p a r t of t h e 

i m m i g r a t i o n - c o n t r o l p r o c e s s . C o n s e q u e n t l y , e v e n s u p p o s i n g t h e m t o be u n l a w f u l , t h e 

m e a s u r e s t a k e n in t h e i n s t a n t c a s e a g a i n s t [ t h e a p p l i c a n t s ] w e r e n o t m a n i f e s t l y 

i n c a p a b l e of b e i n g w i t h i n t h e a u t h o r i t i e s ' p o w e r s . A c c o r d i n g l y , t h e y c a n n o t be r e g a r d e d 

a s a m o u n t i n g t o f l a g r a n t l y u n l a w f u l a c t s . 

I t follows f r o m t h e f o r e g o i n g t h a t it w a s t h e a d m i n i s t r a t i v e c o u r t s w h i c h h a d 

j u r i s d i c t i o n t o h e a r t h e m a t t e r t h a t c a m e be fo re t h e P a r i s tribunal de grande instance a n d 

t h a t t h e q u e s t i o n of j u r i s d i c t i o n w a s r i g h t l y r a i s e d by t h e P a r i s Po l ice C o m m i s s i o n e r ..." 
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C O M P L A I N T 

T h e app l i can t s compla ined tha t the P re s iden t of the Poi t ie rs 
A d m i n i s t r a t i v e C o u r t had not ru led on the i r app l ica t ion for a provisional 
s tay of execu t ion of t he decision confining t h e m on board the Roland 
Delmas un t i l 4 J u n e 1997, desp i t e t he fact t h a t it had b e e n lodged at 
10.30 a .m. on 30 May 1997, w h e n the vessel was d u e to leave F r a n c e on 
31 May. T h e y a r g u e d t h a t as a resu l t of t he Ju r i sd i c t i on Di spu te s C o u r t 
decis ion in t he case of Prefet de police de Paris c. tribunal de grande instance de 
Paris of 12 May 1997, they could not apply to the u rgen t - app l i ca t i ons 
j u d g e , a n d so h a d b e e n v ic t ims of a viola t ion of Ar t ic les 5 § 4 a n d 13 of 
t he Conven t ion . 

P R O C E D U R E 

T h e app l i ca t ion was lodged wi th t h e E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) on 30 May 1997 a n d r eg i s t e r ed on 5 F e b r u a r y 
1998. 

Fol lowing the e n t r y in to force of Protocol No. 11 to t he Conven t i on on 
1 N o v e m b e r 1998, the appl ica t ion was e x a m i n e d by the C o u r t , p u r s u a n t to 
Art ic le 5 § 2 of t h a t Protocol . 

O n 30 M a r c h 1999, t he C o u r t dec ided to c o m m u n i c a t e t he appl ica t ion 
to the G o v e r n m e n t , and invi ted t h e m to s u b m i t w r i t t e n observa t ions on its 
admiss ibi l i ty and m e r i t s . 

T h e G o v e r n m e n t lodged t he i r obse rva t ions on 19 J u l y 1999 a n d the 
app l i can t s repl ied on 7 O c t o b e r 1999, af ter be ing g r a n t e d an ex tens ion of 
t i m e . 

T H E L A W 

1. T h e app l i can t s c o m p l a i n e d t h a t t he P r e s i d e n t of t h e Poi t ie rs 
A d m i n i s t r a t i v e C o u r t h a d not ru led on the i r appl ica t ion for a provis ional 
s tay of execu t ion of t he decision confining t h e m on boa rd t he Roland 
Delmas unt i l 4 J u n e 1997, desp i t e t he fact t h a t it had b e e n lodged a t 
10.30 a .m. on 30 May 1997, w h e n the vessel was d u e to leave F r a n c e on 
31 May . T h e y a r g u e d t h a t as a resu l t of t h e J u r i s d i c t i o n D i s p u t e s C o u r t 
decis ion in t he case of Préfet de police de Paris c. tribunal de grande instance de 
Paris of 12 May 1997, they could not apply to the u rgen t - app l i ca t i ons 
j u d g e , a n d so had been v ic t ims of a violat ion of Ar t ic les 5 § 4 and 13 of 
t he Conven t ion . T h o s e provisions respect ively r ead as follows: 

" E v e r y o n e w h o is d e p r i v e d of his l i be r t y by a r r e s t o r d e t e n t i o n s h a l l be e n t i t l e d t o t a k e 

p r o c e e d i n g s by w h i c h t h e l a w f u l n e s s of h is d e t e n t i o n sha l l be d e c i d e d s p e e d i l y by a c o u r t 

a n d his r e l e a s e o r d e r e d if t h e d e t e n t i o n is not l awfu l . " 
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" E v e r y o n e w h o s e r i g h t s a n d f r e e d o m s a s s e t fo r th in [ t h e ] C o n v e n t i o n a r e v i o l a t e d 

sha l l h a v e a n effect ive r e m e d y b e f o r e a n a t i o n a l a u t h o r i t y n o t w i t h s t a n d i n g t h a t t h e 

v i o l a t i o n h a s b e e n c o m m i t t e d by p e r s o n s a c t i n g in a n official c a p a c i t y . " 

2. T h e G o v e r n m e n t m a i n t a i n e d t h a t the o r d e r for the app l i can t s ' 
con f inemen t on board t he Roland Delmas had rapidly ceased to have any 
effect, n a m e l y a t 6.30 a .m. on 31 M a y 1997, t w e n t y h o u r s a f te r t he 
app l ica t ion to the a d m i n i s t r a t i v e cour t was m a d e . Relying on t h e decision 
of t he C o m m i s s i o n of 5 May 1982 in t he case of X v. t he U n i t e d K i n g d o m 
(appl ica t ion no. 9403 /81 , Decis ions a n d R e p o r t s 28, p. 235) , t hey a r g u e d 
t h a t the r ight to have the lawfulness of t he i r d e t e n t i o n dec ided "speedily", 
as r e q u i r e d by Art ic le 5 § 4 of the Conven t ion , was devoid of p u r p o s e in the 
in s t an t case . In the a l t e rna t i ve , they a r g u e d t h a t , even if t he o r d e r for 
the i r con f inemen t on b o a r d was still effective w h e n the Vice -Pres iden t of 
t he Poi t ie rs A d m i n i s t r a t i v e C o u r t d e t e r m i n e d the a p p l i c a n t s ' appl ica t ion 
u n d e r Art ic le L. 10 of t he A d m i n i s t r a t i v e C o u r t s a n d A d m i n i s t r a t i v e 
C o u r t s of A p p e a l C o d e ( t h a t is to say on 4 J u n e 1997), it was ind i spu tab le 
t h a t his decis ion would have b e e n t a k e n in acco rdance wi th the 
r e q u i r e m e n t s of Art ic le 5 § 4 of t he Conven t ion . F u r t h e r m o r e , the 
m e a s u r e in q u e s t i o n would not have a m o u n t e d to dep r iva t ion of the 
a p p l i c a n t s ' l iberty, bu t to a m e r e res t r i c t ion on it, as t he app l i can t s 
r e t a i n e d the r ight to t rave l to o t h e r coun t r i e s on boa rd t he vessel . Lastly, 
t he a d m i n i s t r a t i v e cour t s would have ruled rapidly on the issue of the 
lawfulness of t he o r d e r for con f inemen t . In shor t , t h e r e h a d b e e n no 
b r e a c h of Art ic le 5 § 4. 

3. T h e app l i can t s rep l ied tha t a n o r d e r confining pe r sons on board a 
sh ip a m o u n t e d to dep r iva t ion of l iber ty wi th in t h e m e a n i n g of Ar t ic le 5 § 4 
since t he al ien conce rned was forced to s tay on boa rd the vessel a n d could 
not "choose" to t ravel to t he t e r r i t o ry of any given S t a t e . T h e y s u b m i t t e d 
fu r the r t h a t t h e i r c o n f i n e m e n t h a d b e g u n a t 10 a .m. on 29 M a y 1997, 
which m e a n t tha t t he l eng th of the dep r iva t ion o f l i b e r t y to be t a k e n into 
cons ide ra t ion was forty-four, not twenty , hou r s . T h e y added t h a t , a l t hough 
in its decis ion in X v. t he U n i t e d K i n g d o m the C o m m i s s i o n had 
es tab l i shed the pr inciple t h a t a pe r son who was no longer effectively 
d e t a i n e d could not rely on Ar t ic le 5 § 4, it had express ly s t a t e d t h a t such 
pe r sons r e t a i n e d the r ight to ra ise t he issue of speed iness . In the p resen t 
case , the t i m e which the Vice -Pres iden t of the Poi t ie rs A d m i n i s t r a t i v e 
C o u r t h a d t a k e n to del iver his decis ion (on 4 J u n e 1997) was manifes t ly 
excessive in t he c i r c u m s t a n c e s . In the i r submiss ion , those c i r c u m s t a n c e s 
m e a n t t h a t a pa r t i cu la r ly exped i t i ous review of t h e issue of compl iance 
wi th Ar t ic le 5 § 4 was w a r r a n t e d . In t h a t connec t ion , t he app l i can t s 
essent ia l ly a r g u e d , first, t h a t the i r conf inemen t on board was manifes t ly 
unlawful a n d t a n t a m o u n t t o unlawful i m p r i s o n m e n t a n d po ten t ia l ly a 
viola t ion of Ar t ic le 3 of t he C o n v e n t i o n and , second, t h a t t he Roland 
Delmas was d u e to leave F r a n c e at any m o m e n t for a d e s t i n a t i o n over 
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which no S t a t e had any cont ro l . Added to which, t he r e m e d y provided by 
Art ic le L. 10 of t he A d m i n i s t r a t i v e C o u r t s a n d A d m i n i s t r a t i v e C o u r t s of 
A p p e a l Code did not satisfy the r e q u i r e m e n t s of Art ic le 5 § 4 of t he 
C o n v e n t i o n as it had no suspens ive effect, did not enab le a m e a s u r e 
depr iv ing a pe r son of the i r l iber ty to be q u a s h e d solely on the g r o u n d 
t h a t it was i l legal, a n d was not readi ly avai lable to pe r sons confined on 
boa rd a vessel . F u r t h e r m o r e , in t he ins tan t case , the app l i can t s would not 
have b e e n able to a p p e a r before t h e r e l evan t j u d g e . Last ly, t h e fact t h a t a 
re form was u n d e r way to es tab l i sh an effective u rgen t - app l i ca t i ons 
p r o c e d u r e before t he a d m i n i s t r a t i v e cour t s c o n s t i t u t e d an admiss ion of 
t h e s h o r t c o m i n g s of t he c u r r e n t p r o c e d u r e s w h e n it c a m e to p r o t e c t i n g 
f r eedoms . 

T h e app l i can t s m a i n t a i n e d t h a t if t he C o u r t held t h a t t he r e s p o n d e n t 
S t a t e had not failed to comply wi th its ob l iga t ions u n d e r Art ic le 5 § 4 of the 
C o n v e n t i o n , it should e x a m i n e the appl ica t ion in t he l ight of t he 
provisions of Art ic le 13 of the Conven t i on . 

4. T h e C o u r t recal ls , in t he first p lace , t h a t Art ic le 5 § 4 of t he 
C o n v e n t i o n provides a lex specialis in re la t ion to t he m o r e g e n e r a l 
r e q u i r e m e n t s of Art ic le 13 (see , a m o n g o t h e r a u t h o r i t i e s , the C h a h a l v. 
t he U n i t e d K i n g d o m j u d g m e n t of 15 N o v e m b e r 1996, Reports of Judgments 
and Decisions 1996-V, p. 1865, § 126). T h e p r e s e n t app l ica t ion m u s t 
t he re fo re be e x a m i n e d u n d e r Art ic le 5 § 4. 

T h a t be ing so, t he C o u r t no tes t h a t t he app l i can t s w e r e discovered 
t owards 10 a .m. on T h u r s d a y 29 M a y 1997, w h e n the Roland Delmas was 
c o m i n g into the F r e n c h por t of La Pal l ice , and tha t the i m m i g r a t i o n 
a u t h o r i t i e s i n s t ruc t ed t he c a p t a i n to hold t h e m on b o a r d while the sh ip 
was in t he por t a n d d u r i n g "any o t h e r calls a t F r e n c h p o r t s " . Since the 
case- law of the J u r i s d i c t i o n D i s p u t e s C o u r t (see the j u d g m e n t of 12 May 
1997, Préfet de police de Paris c. tribunal de grande instance de Paris, an ex t r ac t of 
which a p p e a r s above) p r e v e n t e d the i r m a k i n g a n app l ica t ion to t he 
u rgen t - app l i ca t i ons j u d g e in t he o rd ina ry cou r t s , they r e q u e s t e d t he 
a d m i n i s t r a t i v e cour t (on 30 M a y 1997) to q u a s h the o r d e r for the i r 
con f inemen t on boa rd a n d fu r the r app l ied (at 10.30 a.m.) for a n o rde r 
u n d e r Ar t ic le L. 10 of the A d m i n i s t r a t i v e C o u r t s a n d A d m i n i s t r a t i v e 
C o u r t s of Appea l Code for a provis ional s tay of execu t ion of t he o rde r for 
t he i r con f inemen t . T h a t app l i ca t ion was e x a m i n e d on 4 J u n e 1997 (order 
of t h e Vice -Pres iden t of t he Poi t ie rs A d m i n i s t r a t i v e C o u r t ) a n d t h e 
conf inemen t o r d e r was q u a s h e d on 2 J u l y 1997 by the Poi t ie rs 
A d m i n i s t r a t i v e C o u r t . 

T h e a u t h o r i t i e s h a d none the l e s s pu t an end to t he conf inemen t o rde r 
by 6.30 a .m. on 31 M a y 1997, such tha t t he app l i can t s were effectively 
" d e t a i n e d " p u r s u a n t to the o r d e r in issue for only a p p r o x i m a t e l y twenty-
one hours af ter the i r app l ica t ions to t h e a d m i n i s t r a t i v e cour t we re m a d e . 
Even suppos ing t h a t t he per iod to be t a k e n in to cons ide ra t ion u n d e r 
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Art ic le 5 § 4 b e g a n w h e n the c rew of the Roland Dehnas d iscovered the i r 
p re sence - which would m a k e the l eng th of the i r " d e t e n t i o n " on board 
t he vessel a p p r o x i m a t e l y forty-four hour s - it is i nd i spu tab l e t h a t t ha t 
" d e t e n t i o n " e n d e d "speedi ly" . B e a r i n g in mind t h a t it is not for t he C o u r t 
to ru le in abstracto as to w h e t h e r , had t h a t not been the case , the scope of 
t he r e m e d i e s avai lable would or would not have satisfied t he r e q u i r e m e n t s 
of Art ic le 5 § 4 (see the Fox, C a m p b e l l and H a r t l e y v. the U n i t e d Kingdom 
j u d g m e n t of 30 A u g u s t 1990, Ser ies A no. 182, pp . 20-21 , § 45) , t he C o u r t 
conc ludes t h a t t he appl ica t ion is manifes t ly i l l-founded and m u s t be 
re jec ted p u r s u a n t to Art ic le 35 §§ 3 a n d 4 of the Conven t i on . 

For these r easons , the C o u r t u n a n i m o u s l y 

Declares the app l ica t ion inadmiss ib le . 
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S O M M A I R E 1 

Durée de l'examen d'une demande de suspension provisoire d'exécution 
d'une mesure de consignation à bord d'un bateau de deux passagers clan­
destins 

Article 5 § 4 

Contrôle à bref délai - Durée de l'examen d'une demande de suspension provisoire d'exécution 
d'une mesure de consignation à bord d'un bateau de deux passagers clandestins -
Détention prenant fin « à bref délai » - Libération ordonnée par l'auteur de la mesure 
privative de liberté, avant que le tribunal ne statue - Prise en compte de la durée effective de 
« détention » qui, en tout état de cause, prit fin « à bref délai » 

* 
* * 

Les requérants, deux ressortissants camerounais et passagers clandestins d'un 
bateau, furent découverts par l'équipage du navire, le 29 mai 1997 vers 10 heures, 
alors que le bateau arrivait dans un port français. L'administration prit, ce même 
jour, une décision de consignation à bord du bateau valable pour toutes les escales 
en France. Le 30 mai, à 10 h 30, les requérants saisirent la juridiction 
administrative d'une demande tendant à la suspension provisoire de l'exécution 
de cette décision. Par ailleurs, ils déposèrent une requête en annulation de la 
décision. Ils soulignaient l'urgence à trancher leur doléance, le départ définitif du 
bateau de France étant prévu pour le 31 mai ou le 1 e r juin. Le 31 mai, à 6 h 30, alors 
que le bateau faisait escale dans un autre port français, l 'administration mil fin à 
la consignation et ordonna le placement des deux requérants en zone d'at tente. Le 
4 juin, le vice-président du tribunal administratif rendit une ordonnance aux 
termes de laquelle il n'y avait plus lieu de statuer sur la demande tendant à la 
suspension provisoire de l'exécution de la décision de consignation car, eu égard 
au déroulement des faits, cette décision n'était plus susceptible d'exécution. Le 
2 juillet, le tribunal administratif annula la décision de maintien forcé à bord en 
raison de son illégalité interne. 

Article 5 § 4 : l'article 5 § 4 étant une lexspecialis par rapport à l'article 13, c'est sous 
l'angle de cet article exclusivement que la présente requête doit être examinée. 
L'administration avait mis fin à la consignation des requérants dès le 31 mai 1997 
à 6 h 30, si bien qu'ils ne furent effectivement « détenus » en exécution de la 
décision litigieuse qu'environ vingt et une heures après l'introduction de leur 
requête devant la juridiction administrative. A supposer même que la période à 
prendre en compte sous l'angle de l'article 5 § 4 débutât lors de leur découverte 
par l'équipage du bateau, ce qui porterait la durée de leur « détention » à bord du 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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navire à quarante-quatre heures, force est de constater que cette « détention » 
prit fin « à bref délai »: défaut manifeste de fondement. 

Jurisprudence citée par la Cour 

Fox, Campbell et Hartley c. Royaume-Uni, arrêt du 30 août 1990, série A n" 182 
Chahal c. Royaume-Uni, arrêt du 15 novembre 1996, Recueil des arrêts et décisions 
1996-V 
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(...) 

E N F A I T 

Res so r t i s s an t s c a m e r o u n a i s , les r e q u é r a n t s r é s iden t tous deux à 
Doua l a . Le p r e m i e r , M. M A . , est né en 1977 et le second, M. M.M. , en 
1978. 

Ils sont r e p r é s e n t é s devan t la C o u r pa r M e S. F o r e m a n , avocat au 
b a r r e a u de Par i s , au cab ine t d u q u e l ils ont élu domic i le , ainsi q u e p a r 
M e S. B r u n e t , avoca te a u b a r r e a u de Po i t i e r s . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s on t é té exposés p a r les pa r t i e s , peuven t 
se r é s u m e r c o m m e sui t . 

A u n e d a t e non d é t e r m i n é e , alors q u e le Roland Delmas é ta i t à qua i au 
por t de Doua l a , les r e q u é r a n t s y e m b a r q u è r e n t c l a n d e s t i n e m e n t . Ils 
furent découve r t s p a r l ' équ ipage le j e u d i 29 mai 1997, vers 10 h e u r e s , au 
m o m e n t où le navire ar r iva i t d a n s le port f rançais de La Pall ice, à 
La Rochel le . In fo rmé de ces faits p a r le cap i t a ine du va isseau , le chef du 
service d é p a r t e m e n t a l du con t rô le de l ' i m m i g r a t i o n et de la lu t t e con t re 
l ' emploi des c l andes t ins de La Rochel le ( S D C I L E C ) enjoignit à ce d e r n i e r 
de m a i n t e n i r les r e q u é r a n t s à bord d u r a n t l 'escale d a n s ce por t ainsi que 
d u r a n t « les éven tue l l es escales en F r a n c e ». 

Le 30 ma i 1997, à 6 h 30, le Roland Delmas q u i t t a La Pall ice p o u r accos te r 
au H a v r e ; il devai t , dès le 31 mai , se r e n d r e à D u n k e r q u e puis , le m ê m e 
j o u r ou le l e n d e m a i n , q u i t t e r la F r a n c e pour les Pays-Bas . 

Le 30 ma i , à 10 h 30, les in t é res sés sa i s i ren t le p r é s iden t du t r ibuna l 
a d m i n i s t r a t i f de Po i t i e r s d ' u n e r e q u ê t e fondée sur l 'ar t ic le L. 10 d u code 
des t r i b u n a u x admin i s t r a t i f s et des cours a d m i n i s t r a t i v e s d ' appe l , t e n d a n t 
à la suspens ion provisoire de l ' exécut ion de la décis ion les cons ignan t à 
bord du Roland Delmas ; ils sou l igna ien t l ' u rgence qu ' i l y avai t à t r a n c h e r 
leur do léance , invoqua ien t n o t a m m e n t les a r t ic les 5 § 4 et 13 de la 
C o n v e n t i o n et d e m a n d a i e n t qu ' i l fût o r d o n n é au préfet de la C h a r e n t e -
M a r i t i m e et au chef d u S D C I L E C de les la isser d é b a r q u e r en vue d e leur 
p l a c e m e n t en zone d ' a t t e n t e . Le m ê m e j o u r , ils d é p o s è r e n t d e v a n t ledit 
t r i buna l une d e m a n d e t e n d a n t à l ' annu la t ion de la décision l i t igieuse et à 
leur p l a c e m e n t en zone d ' a t t e n t e . 

Le 31 m a i 1997, à 6 h 30, a lors q u e le Roland Delmas se t rouvai t à 
D u n k e r q u e , l ' admin i s t r a t i on mit fin à la cons igna t ion des r e q u é r a n t s . 
L ' admiss ion sur le t e r r i t o i r e f rançais l eu r fut refusée et une décis ion de 
p l a c e m e n t d a n s la zone d ' a t t e n t e du por t de D u n k e r q u e fut pr i se , puis 
r enouve lée , le 2 j u i n pa r l ' au to r i t é a d m i n i s t r a t i v e et , le 3 j u i n , pa r le vice-
p ré s iden t du t r ibuna l de g r a n d e ins t ance de D u n k e r q u e . 
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Le 4 j u i n 1997, s t a t u a n t sur la r e q u ê t e aux fins de suspens ion provisoire 
d ' exécu t ion , le v ice-prés ident d u t r i b u n a l a d m i n i s t r a t i f de Po i t i e r s r end i t 
l ' o rdonnance su ivan te : 

« (...) C o n s i d é r a n t qu ' i l r é s u l t e d u d é r o u l e m e n t [des ] l a i t s q u e la déc i s i on p r e s c r i v a n t 
[ le] m a i n t i e n [des r e q u é r a n t s ] à b o r d p e n d a n t l ' e sca le de La Pa l l i ce « e t les é v e n t u e l l e s 
e s c a l e s en F r a n c e », q u i n ' a d 'ai l leurs é t é e x é c u t é e q u e p e n d a n t l ' e sca le d e La Pa l l i c e , 
n ' e s t p l u s . suscept ib le d ' exécu t ion ; q u e , d è s lo r s , il n 'y a p l u s l ieu d e s t a t u e r s u r la 
d e m a n d e t e n d a n t à la s u s p e n s i o n p r o v i s o i r e d e s o n e x é c u t i o n ni , p o u r les m ê m e s 
r a i s o n s , s u r les c o n c l u s i o n s à fin d ' injonct ion a u p r é f e t d e la C h a r e n t e - M a r i t i m e d e les 
l a i s se r d é b a r q u e r ; (...) » 

Le 2 ju i l le t 1997, le t r i buna l a d m i n i s t r a t i f de Poi t ie rs a n n u l a la décision 
l i t ig ieuse , p a r un a r r ê t ainsi mot ivé : 

« C o n s i d é r a n t q u e l ' a r t i c l e 35 quater de l ' o r d o n n a n c e d u 2 n o v e m b r e 1945 [ r e l a t i v e 
iinx c o n d i t i o n s d 'en t rée cl de s é jou r des é t r a n g e r s en F r a n c e ] , d a n s sa rédaction i ssue 
d e s lois n" s 92-625 d u 6 j u i l l e t 1992 et 94-1136 du 27 d é c e m b r e 1994, d i s p o s e q u e 
« l ' é t r a n g e r q u i a r r i v e e n F r a n c e p a r la voie f e r r o v i a i r e , m a r i t i m e ou a é r i e n n e et q u i , 
soi t n ' e s t p a s a u t o r i s é à e n t r e r s u r le t e r r i t o i r e f r a n ç a i s , soi t d e m a n d e s o n a d m i s s i o n a u 
t i t r e d e l ' as i le , p e u t ê t r e m a i n t e n u d a n s u n e z o n e d ' a t t en t e (...) p e n d a n t le t e m p s 
s t r i c t e m e n t n é c e s s a i r e à son d é p a r t (...) 

C o n s i d é r a n t q u e si l ' a d m i n i s t r a t i o n s o u t i e n t q u e ces d i s p o s i t i o n s lui o u v r e n t 
s e u l e m e n t la f a c u l t é d e p l a c e r e n z o n e d ' a t t e n t e u n é t r a n g e r n o n a u t o r i s é à e n t r e r s u r 
le t e r r i t o i r e f r a n ç a i s e t q u ' e l l e c o n s e r v e r a i t la pos s ib i l i t é d ' e m p ê c h e r d e d é b a r q u e r u n 
p a s s a g e r c l a n d e s t i n c h a q u e fois q u e s o n m a i n t i e n forcé à b o r d d'un n a v i r e n e lui 
o c c a s i o n n e r a i t p a s u n e c o n t r a i n t e s u p é r i e u r e à ce l l e r é s u l t a n t d'un p l a c e m e n t en z o n e 
d ' a t t en t e , il r e s s o r t d u t e x t e p r é c i t é , é c l a i r é p a r les t r a v a u x p r é p a r a t o i r e s d e la loi du 
6 j u i l l e t 1992, d'une p a r t q u e la p r o c é d u r e p r é v u e à l ' a r t i c l e 35 quater, c ' e s t - à - d i r e le 
p l a c e m e n t e n z o n e d ' a t t en t e , est la s e u l e poss ib i l i t é o f f e r t e à l ' a d m i n i s t r a t i o n 
l o r s q u ' e l l e d é c i d e , c o m m e le lui p e r m e t l ' a r t i c l e 5 d e l ' o r d o n n a n c e p r é c i t é e , d ' exécu te r 
d'office u n e d é c i s i o n m ê m e i m p l i c i t e d e re fus d ' en t r ée s u r le t e r r i t o i r e f r a n ç a i s 
e n m a i n t e n a n t c o n t r e son g r é l ' é t r a n g e r e n c a u s e d a n s u n l ieu d é t e r m i n é e t , d 'aut re 
p a r t , q u e le m a i n t i e n forcé à b o r d c o n s t i t u e r a i t e n t o u t é t a t d e c a u s e u n d e g r é d e 
c o n t r a i n t e b i e n s u p é r i e u r à ce lu i r é s u l t a n t d'un p l a c e m e n t e n z o n e d ' a t t en t e d è s lors 
n o t a m m e n t q u ' e l l e p r ive l ' é t r a n g e r e n c a u s e d e l ' e n s e m b l e d e s g a r a n t i e s p r é v u e s p a r 
les p a r a g r a p h e s II à V I d e l ' a r t i c l e 35 quater ; q u e , p a r s u i t e , les r e q u é r a n t s son t f ondés 
à s o u t e n i r q u e la d é c i s i o n d e m a i n t i e n forcé à b o r d d u n a v i r e d o n t ils o n t fait l ' ob je t le 
29 m a i 1997 es t i l l éga l e e t do i t ê t r e a n n u l é e ; (...) » 

B. Le dro i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

1. Extraits du code des tribunaux administratifs et des cours administratives 
d'appel 

Les ar t ic les L. 9 et L. 10 d u code des t r i b u n a u x admin i s t r a t i f s et des 
cours admin i s t r a t i ve s d ' appe l d i sposen t r e s p e c t i v e m e n t : 

« (...) [Les p r é s i d e n t s d e t r i b u n a l a d m i n i s t r a t i f , les p r é s i d e n t s d e c o u r a d m i n i s t r a t i v e 
d 'appel, le v i c e - p r é s i d e n t d u t r i b u n a l a d m i n i s t r a t i f d e P a r i s e t les p r é s i d e n t s d e 
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f o r m a t i o n d e j u g e m e n t d e s t r i b u n a u x a d m i n i s t r a t i f s e t d e s c o u r s a d m i n i s t r a t i v e s 

d ' a p p e l ] p e u v e n t (...), p a r o r d o n n a n c e p r i s e a u t e r m e d ' u n e p r o c é d u r e c o n t r a d i c t o i r e , 

r e j e t e r les c o n c l u s i o n s à fin d e s u r s i s . I ls p e u v e n t , en t o u t é t a t d e c a u s e , r e n v o y e r 

l ' a f fa i re d e v a n t la f o r m a t i o n c o l l é g i a l e d e la j u r i d i c t i o n . 

Sais i d ' u n e d e m a n d e e n ce s e n s et a u t e r m e d ' u n e p r o c é d u r e c o n t r a d i c t o i r e , le 

p r é s i d e n t d u t r i b u n a l a d m i n i s t r a t i f o u le p r é s i d e n t d e la f o r m a t i o n d e j u g e m e n t p e u t 

p r o n o n c e r , p a r o r d o n n a n c e , la s u s p e n s i o n p o u r u n e d u r é e m a x i m u m d e t ro i s mo i s de 

l ' e x é c u t i o n d ' u n e d é c i s i o n a d m i n i s t r a t i v e f a i san t l 'obje t d ' u n e d e m a n d e d e su r s i s à 

e x é c u t i o n , l o r s q u e c e t t e e x é c u t i o n r i s q u e d ' e n t r a î n e r d e s c o n s é q u e n c e s i r r é v e r s i b l e s et 

q u e la r e q u ê t e c o m p o r t e u n m o y e n s é r i e u x . 

L a s u s p e n s i o n p r o v i s o i r e c e s s e d e p r o d u i r e s e s effets si la d é c i s i o n s u r la d e m a n d e d e 

s u r s i s i n t e r v i e n t a v a n t l ' e x p i r a t i o n d u d é l a i fixé p a r le j u g e . » 

2. Jurisprudence du Tribunal des conflits 

P a r un a r r ê t Préfe t de police de Par i s c. T r i b u n a l de g r a n d e ins tance de 
Par i s du 12 m a i 1997, le T r i b u n a l des conflits a j u g é ce qui suit : 

« (...) C o n s i d é r a n t q u ' à l ' occas ion d e l ' e sca l e d ' u n n a v i r e d a n s u n p o r t f r ança i s , 

l ' a u t o r i t é a d m i n i s t r a t i v e f r a n ç a i s e a p r i s c o n t r e d e u x d e ses p a s s a g e r s d e n a t i o n a l i t é 

m a r o c a i n e (...) u n e d é c i s i o n d e r e fu s d ' e n t r é e s u r le t e r r i t o i r e n a t i o n a l , et les 

a m a i n t e n u s à b o r d d e ce b a t e a u ; q u e c e s d e r n i e r s (...) o n t c o n t e s t é d e v a n t le j u g e d e s 

r é f é r é s d u t r i b u n a l de g r a n d e i n s t a n c e d e P a r i s c e t t e « c o n s i g n a t i o n » à bo rd e t 

d e m a n d é q u ' i l soit fait i n j o n c t i o n à l ' a u t o r i t é a d m i n i s t r a t i v e d e les l a i s s e r d é b a r q u e r 

d a n s la z o n e d ' a t t e n t e i n s t i t u é e p a r l ' a r t i c l e 35 quater d e l ' o r d o n n a n c e d u 2 n o v e m b r e 

1945 ; q u e la j u r i d i c t i o n d e s r é f é r é s , e s t i m a n t q u ' u n e voie d e fait ava i t é t é c o m m i s e , a 

r e j e t é le d é c l i n a t o i r e d e c o m p é t e n c e d é p o s é p a r le p ré fe t d e po l ice d e P a r i s ; 

C o n s i d é r a n t d ' u n e p a r t , q u ' a u x t e r m e s d e l ' a r t i c l e 136 d u c o d e d e p r o c é d u r e p é n a l e : 

« (...) d a n s t o u s les cas d ' a t t e i n t e à la l i b e r t é i n d i v i d u e l l e , le conf l i t ne p e u t j a m a i s ê t r e 

é l e v é p a r l ' a u t o r i t é a d m i n i s t r a t i v e e t les t r i b u n a u x d e l ' o r d r e j u d i c i a i r e s o n t t o u j o u r s 

e x c l u s i v e m e n t c o m p é t e n t s . Il e n e s t d e m ê m e d a n s t o u t e i n s t a n c e civi le f o n d é e s u r d e s 

fai ts c o n s t i t u t i f s d ' u n e a t t e i n t e à la l i b e r t é i n d i v i d u e l l e (...) » ; q u e ces d i s p o s i t i o n s q u i 

d é r o g e n t a u p r i n c i p e de s é p a r a t i o n d e s a u t o r i t é s a d m i n i s t r a t i v e s et j u d i c i a i r e s (...) ne 

s a u r a i e n t ê t r e i n t e r p r é t é e s c o m m e a u t o r i s a n t les t r i b u n a u x j u d i c i a i r e s à fa i re o b s t a c l e à 

l ' e x é c u t i o n d e s d é c i s i o n s p r i s e s p a r l ' a d m i n i s t r a t i o n e n d e h o r s d e s cas d e vo ie d e fait ; 

q u e le p o u v o i r d ' a d r e s s e r d e s i n j o n c t i o n s à l ' a d m i n i s t r a t i o n , q u i p e r m e t d e p r i v e r les 

d é c i s i o n s d e cel le-ci d e l e u r c a r a c t è r e e x é c u t o i r e , es t e n effet d e m ê m e n a t u r e q u e celui 

c o n s i s t a n t à a n n u l e r ou à r é f o r m e r les d é c i s i o n s p r i s e s p a r el le d a n s l ' e x e r c i c e de ses 

p r é r o g a t i v e s d e p u i s s a n c e p u b l i q u e , p o u v o i r d o n t l ' e x e r c i c e r e l è v e d e la s e u l e 

c o m p é t e n c e de la j u r i d i c t i o n a d m i n i s t r a t i v e , à l ' e x c e p t i o n d e s m a t i è r e s r é s e r v é e s p a r 

n a t u r e à l ' a u t o r i t é j u d i c i a i r e ; q u ' i l su i t d e là q u e les d i s p o s i t i o n s (...) d e l ' a r t i c l e 136 

d u c o d e d e p r o c é d u r e p é n a l e n e s a u r a i e n t f o n d e r e n l ' e s p è c e la c o m p é t e n c e d u 

m a g i s t r a t d e s r é f é r é s d u t r i b u n a l d e g r a n d e i n s t a n c e d e P a r i s p o u r c o n n a î t r e d e 

l ' a c t i on e n g a g é e p a r [les i n t é r e s s é s ] ; 

C o n s i d é r a n t , d ' a u t r e p a r t , q u ' i l r e s s o r t d e s d i s p o s i t i o n s d e l ' a r t i c l e 5 d e l ' o r d o n n a n c e 

s u s v i s é e d u 2 n o v e m b r e 1945 q u e le l é g i s l a t e u r a a t t r i b u e en p r i n c i p e à l ' a d m i n i s t r a t i o n 

le p o u v o i r de p r o c é d e r à l ' e x é c u t i o n fo rcée d e s d é c i s i o n s d ' é l o i g n e m e n t et d e ce l les 

p r o n o n ç a n t u n refus d ' e n t r é e q u ' e l l e es t a m e n é e à p r e n d r e a u t i t r e d e la po l ice d e s 
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é t r a n g e r s ; q u e , p a r s u i t e , e t à les s u p p o s e r m ê m e i l l éga l e s , les m e s u r e s p r i s e s e n 
l ' e spèce à l ' é g a r d [des i n t é r e s s é s ] n ' é t a i e n t p a s m a n i f e s t e m e n t i n s u s c e p t i b l e s d ' ê t r e 
r a t t a c h é e s à u n p o u v o i r a p p a r t e n a n t à l ' a d m i n i s t r a t i o n ; q u e ces a c t e s n e s a u r a i e n t , 
d è s lo r s , ê t r e r e g a r d é s c o m m e c o n s t i t u t i f s d e vo ies d e fait ; 

C o n s i d é r a n t q u ' i l r é s u l t e d e ce q u i p r é c è d e qu ' i l a p p a r t e n a i t a u x j u r i d i c t i o n s d e 
l ' o r d r e a d m i n i s t r a t i f de c o n n a î t r e du l i t ige s o u l e v é d e v a n t le t r i b u n a l de g r a n d e 
i n s t a n c e d e P a r i s et q u e le conf l i t a é t é é levé à b o n d ro i t p a r le p ré fe t de po l ice d e 
P a r i s . (...) » 

G R I E F 

Les r e q u é r a n t s se p l a ignen t du fait q u e le p r é s iden t du t r i buna l 
a d m i n i s t r a t i f de Poi t ie rs ne s t a t u a que le 4 j u i n 1997 sur l eur d e m a n d e 
de suspens ion provisoire de l ' exécu t ion de la décis ion les cons ignan t à 
bord du Roland Delmas, a lors que ladi te r e q u ê t e avait é té déposée le 
30 ma i 1997, à 10 h 30, et q u e le nav i re é ta i t suscept ib le de q u i t t e r la 
F r a n c e le 31 ma i . Sou l ignan t q u ' e n ra ison de l ' a r rê t du T r i b u n a l des 
confli ts, Préfet de police d e Pa r i s c. T r i b u n a l de g r a n d e ins tance de Pa r i s 
du 12 m a i 1997, la voie du référé devan t le j u g e jud ic i a i r e ne leur é ta i t pas 
ouve r t e , ils se d i sen t v ic t imes d ' une violat ion des a r t i c les 5 § 4 et 13 de la 
Conven t ion . 

P R O C É D U R E 

La r e q u ê t e a é té i n t r o d u i t e le 30 m a i 1997 devan t la C o m m i s s i o n 
e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») et e n r e g i s t r é e le 
5 février 1998. 

A la su i te de l ' en t r ée en v igueur du Pro tocole n" 11 à la Conven t i on le 
1 e r n o v e m b r e 1998, la r e q u ê t e est e x a m i n é e p a r la Cour , en app l ica t ion de 
l 'ar t icle 5 § 2 dud i t Pro toco le . 

Le 30 m a r s 1999, la C o u r a déc idé de p o r t e r la r e q u ê t e à la conna i s sance 
du G o u v e r n e m e n t , en l ' invi tant à p r é s e n t e r p a r écrit ses observa t ions sur 
la recevabi l i té et le b ien-fondé de la r e q u ê t e . 

Le G o u v e r n e m e n t a p r é s e n t é ses observa t ions le 19 ju i l le t 1999 et les 
r e q u é r a n t s y ont r é p o n d u le 7 oc tobre 1999, ap r è s p ro roga t ion du déla i 
i m p a r t i . 

E N D R O I T 

1. Les r e q u é r a n t s se p l a ignen t du fait q u e le p r é s iden t du t r i buna l 
a d m i n i s t r a t i f de Poi t ie rs ne s t a t u a q u e le 4 j u i n 1997 sur l eur d e m a n d e 
de suspens ion provisoire de l ' exécut ion de la décis ion les cons ignan t à 
bord du Roland Delmas, a lors que ladi te r e q u ê t e avai t é té déposée le 
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30 m a i 1997, à 10 h 30, et q u e le navi re é ta i t suscept ib le de q u i t t e r la 
F r a n c e le 31 ma i . Sou l ignan t q u ' e n ra i son d e l ' a r rê t d u T r i b u n a l des 
conflits, Préfet de police de Pa r i s c. T r i b u n a l de g r a n d e ins t ance de Par i s 
du 12 ma i 1997, la voie du référé devan t le j u g e jud ic i a i r e ne leur é ta i t pas 
ouver t e , ils se d i sen t v ic t imes d 'une viola t ion des a r t ic les 5 § 4 et 13 de la 
C o n v e n t i o n , lesquels se l isent r e s p e c t i v e m e n t c o m m e il sui t : 

« T o u t e p e r s o n n e p r i v é e d e sa l i b e r t é p a r a r r e s t a t i o n ou d é t e n t i o n a le d ro i t 

d ' i n t r o d u i r e u n r e c o u r s d e v a n t u n t r i b u n a l , afin qu ' i l s t a t u e à b r e f d é l a i s u r la l éga l i t é 

d e sa d é t e n t i o n et o r d o n n e sa l i b é r a t i o n si la d é t e n t i o n est i l l éga l e . » 

T o u t e p e r s o n n e don t les d r o i t s et l i b e r t é s r e c o n n u s d a n s la (...) ( l onven l i on oui é t é 

v io lés , a d r o i t à l ' oc t ro i d ' u n r e c o u r s e f fec t i f d e v a n t u n e i n s t a n c e n a t i o n a l e , a l o r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t d a n s l ' e x e r c i c e d e l e u r s 

f o n c t i o n s off iciel les . » 

2. Le G o u v e r n e m e n t soul igne que la cons igna t ion des r e q u é r a n t s à 
bord du Roland Delmas a t r è s r a p i d e m e n t cessé de p rodu i r e ses effets, le 
31 ma i 1997 à 6 h 30, soit vingt h e u r e s a p r è s la sais ine du j u g e 
admin is t ra t i f . S ' appuyan t su r la décision de la C o m m i s s i o n du 5 mai 
1982 d a n s l 'affaire X c. R o y a u m e - U n i ( r e q u ê t e n" 9403 /81 , Décis ions et 
r a p p o r t s 28, p . 235), il en d é d u i t q u e le j u g e m e n t « à b re f déla i » prévu 
p a r l 'ar t ic le 5 § 4 de la C o n v e n t i o n n ' ava i t p lus d 'objet en l 'espèce. 
S u b s i d i a i r e m e n t , il p la ide n o t a m m e n t q u e , d a n s l ' hypothèse où la 
cons igna t ion a u r a i t encore é té en v igueur le j o u r où le v ice-prés ident du 
t r ibuna l a d m i n i s t r a t i f de Poi t ie rs s t a t u a su r la d e m a n d e des r e q u é r a n t s 
fondée sur l 'ar t ic le L. 10 du code des t r i b u n a u x admin i s t r a t i f s et des 
cours a d m i n i s t r a t i v e s d ' appe l (soit le 4 j u i n 1997), force sera i t d e 
c o n s t a t e r q u e sa décis ion sera i t i n t e r v e n u e d a n s des condi t ions 
compa t ib l e s avec les ex igences de l 'ar t icle 5 § 4 de la Conven t i on . En 
o u t r e , la m e s u r e en ques t i on n ' au ra i t pas cons t i tué u n e pr iva t ion de 
l iber té mais une s imple res t r i c t ion de la l iber té des i n t é r e s sés , ceux-ci 
conse rvan t la faculté de g a g n e r à bord du navi re un t e r r i t o i r e é t r a n g e r . 
Enfin, le t r i buna l a d m i n i s t r a t i f a u r a i t r a p i d e m e n t t r a n c h é la ques t i on de 
la légal i té de ce t t e cons igna t ion . Bref, l 'ar t icle 5 § 4 n ' a u r a i t pas é té 
m é c o n n u . 

3 . Les r e q u é r a n t s r é p l i q u e n t q u ' u n e m e s u r e d e cons igna t ion à bord 
cons t i tue u n e pr iva t ion de l iber té a u sens de l 'ar t ic le 5 § 4 pu isque 
l ' é t r a n g e r conce rné se t rouve c o n t r a i n t de r e s t e r sur le navi re et ne peut 
« choisir » de g a g n e r le t e r r i t o i r e de tel ou tel a u t r e E t a t . Ils soul ignent 
ensu i t e q u e leur cons igna t ion a p rodu i t ses effets dès le 29 ma i 1997, vers 
10 h e u r e s , d e sor te q u e la d u r é e de la pr iva t ion de l ibe r té à p r e n d r e en 
cons idé ra t ion est de q u a r a n t e - q u a t r e h e u r e s et non de vingt h e u r e s . Ils 
a jou ten t q u e , si d a n s sa décis ion X c. R o y a u m e - U n i la C o m m i s s i o n a posé 
le pr inc ipe selon lequel une p e r s o n n e qui n 'es t plus ef fec t ivement d é t e n u e 
ne peu t plus invoquer l 'ar t ic le 5 § 4 , elle a e x p r e s s é m e n t précisé que 
l ' in té ressée conserve la facul té de soulever la ques t i on du « bre f délai ». 
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O r , en l 'espèce, le déla i d a n s lequel le v ice-prés ident du t r i buna l 
a d m i n i s t r a t i f d e Poi t ie rs r end i t sa décis ion (le 4 j u i n 1997) se ra i t 
m a n i f e s t e m e n t excessif au r e g a r d d e s c i r cons tances d e la cause , 
lesquel les c o m m a n d a i e n t selon eux qu ' i l s pu issen t bénéficier du cont rô le 
de légal i té de l 'ar t icle 5 § 4 d a n s un déla i p a r t i c u l i è r e m e n t bref. A cet 
égard , les r e q u é r a n t s sou l ignen t e s sen t i e l l emen t d ' u n e p a r t q u e , 
m a n i f e s t e m e n t i l légale, leur cons igna t ion é ta i t ass imi lab le à une 
s é q u e s t r a t i o n suscept ib le de condu i r e à une violat ion de l 'ar t ic le 3 de la 
C o n v e n t i o n et , d ' a u t r e p a r t , q u e le Roland Delmas é ta i t suscep t ib le de 
q u i t t e r à tout m o m e n t la F r a n c e pour une des t i na t i on d é t e r m i n é e en 
d e h o r s de tout cont rô le é t a t i q u e . Au d e m e u r a n t le r ecours prévu à 
l 'ar t icle L. 10 du code des t r i b u n a u x admin i s t r a t i f s et des cours 
a d m i n i s t r a t i v e s d ' appe l ne r emp l i r a i t pas les condi t ions de l 'ar t ic le 5 § 4 
de la C o n v e n t i o n d a n s la m e s u r e où il n ' a u r a i t pas d'effet suspens i f et ne 
p e r m e t t r a i t pas de m e t t r e fin à u n e m e s u r e pr ivat ive de l iber té au seul 
mo t i f d e son i l légal i té , et où il se ra i t diff ici lement accessible aux 
p e r s o n n e s cons ignées à bord d ' un navi re ; en o u t r e , en l ' espèce, les 
r e q u é r a n t s ne p u r e n t c o m p a r a î t r e devan t le j u g e saisi. Enfin, la r é fo rme 
en cours visant à i n s t a u r e r une vér i t ab le p r o c é d u r e de référé a d m i n i s t r a t i f 
cons t i t ue ra i t un aveu des insuffisances des p r o c é d u r e s ac tue l l es en 
m a t i è r e de p ro tec t ion des l iber tés . 

Selon les r e q u é r a n t s , si la C o u r cons idéra i t q u e l 'Eta t d é f e n d e u r n ' a pas 
m é c o n n u ses e n g a g e m e n t s au t i t r e de l 'ar t icle 5 § 4 de la C o n v e n t i o n , il 
conv iendra i t qu 'e l le e x a m i n e la r e q u ê t e à la l umiè re des d ispos i t ions de 
l 'ar t icle 13 de la Conven t ion . 

4. La C o u r rappe l le tout d ' abord q u e l 'ar t ic le 5 § 4 de la C o n v e n t i o n est 
lex specialis p a r r a p p o r t aux exigences plus g é n é r a l e s de l 'ar t icle 13 (voir, 
pa r e x e m p l e , l ' a r rê t C h a h a l c. R o y a u m e - U n i du 15 n o v e m b r e 1996, Recueil 
des arrêts et décisions 1996-V, p. 1865, § 126). Il y a donc lieu d ' e x a m i n e r la 
p r é s e n t e r e q u ê t e exc lus ivement sous l 'angle de l 'ar t icle 5 § 4. 

Ce la é t a n t , la C o u r c o n s t a t e q u e les r e q u é r a n t s furent découve r t s le 
j e u d i 29 ma i 1997 vers 10 h e u r e s , a u m o m e n t où le Roland Delmas a r r ivai t 
d a n s le po r t français de La Pal l ice, et q u e l ' a d m i n i s t r a t i o n enjoignit au 
cap i t a ine de les m a i n t e n i r à bord d u r a n t l 'escale d a n s ce po r t , ainsi que 
d u r a n t « les éven tue l l es escales en F r a n c e ». La j u r i s p r u d e n c e du T r i b u n a l 
des conflits ( a r r ê t d u 12 ma i 1997, Préfe t de police de Par is c. T r i b u n a l de 
g r a n d e ins t ance de Pa r i s ; ex t r a i t c i-dessus) leur f e r m a n t la voie du 
recours en ré fé ré devan t le j u g e jud ic i a i r e , ils sa i s i ren t (le 30 m a i 1997) 
le j u g e a d m i n i s t r a t i f d ' u n e r e q u ê t e en a n n u l a t i o n de la décision 
o r d o n n a n t l eur cons igna t ion ainsi q u e (à 10 h 30) d ' une d e m a n d e fondée 
sur l 'ar t icle L. 10 du code des t r i b u n a u x admin i s t r a t i f s et des cours 
a d m i n i s t r a t i v e s d ' appe l et t e n d a n t à la suspens ion provisoire de 
l ' exécut ion de l ad i t e décision. C e t t e d e r n i è r e d e m a n d e fut e x a m i n é e le 
4 j u i n 1997 ( o r d o n n a n c e du v ice-prés ident du t r ibuna l a d m i n i s t r a t i f de 
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Poi t ie r s ) et la décision de cons igna t ion fut a n n u l é e le 2 ju i l l e t 1997 par un 
j u g e m e n t du t r i buna l a d m i n i s t r a t i f de Po i t i e r s . 

L ' a d m i n i s t r a t i o n avai t toutefois mis fin à la cons igna t ion dès le 31 ma i 
1997, à 6 h 30, si b ien q u e les r e q u é r a n t s ne furent ef fec t ivement 
« d é t e n u s » en exécu t ion de la décision l i t igieuse q u ' e n v i r o n vingt et une 
h e u r e s ap rè s l ' i n t roduc t ion de leurs r e q u ê t e s devan t les ju r id ic t ions 
a d m i n i s t r a t i v e s . A suppose r m ê m e q u e la pé r iode à p r e n d r e en c o m p t e 
sous l 'angle de l 'ar t ic le 5 § 4 d é b u t â t au m o m e n t où l ' équ ipage du Roland 
Delmas les découvr i t - cela p o r t e r a i t la d u r é e de leur « d é t e n t i o n » à bord 
du navi re à environ q u a r a n t e - q u a t r e h e u r e s - , force est de c o n s t a t e r que 
c e t t e « d é t e n t i o n » pr i t fin « à b re f dé la i ». R a p p e l a n t qu ' i l ne lui 
a p p a r t i e n t pas de « r e c h e r c h e r in abstracto si, d a n s le cas c o n t r a i r e , 
l ' é t endue des r ecour s d isponibles au ra i t r empl i ou non les condi t ions de 
l 'ar t ic le 5 § 4 » ( a r r ê t Fox, C a m p b e l l et H a r t l c y c. R o y a u m e - U n i d u 
30 aoû t 1990, sér ie A n" 182, pp . 20-21 , § 45 ) , la C o u r conclut q u e la 
r e q u ê t e est m a n i f e s t e m e n t m a l fondée et doit ê t r e r e j e t ée en appl ica t ion 
de l 'ar t icle 35 §§ 3 et 4 de la Conven t ion . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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MOYA ALVAREZ v. SPAIN DECISION IL».") 

S U M M A R Y 1 

Six-month time-limit - effect of an appeal available only to State Counsel's 
Office on the requirement to exhaust domestic remedies 

Article 35 § 1 

Six-month time-limit - Exhaustion of domestic remedies - Final domestic decision -
Constitutional appeal - Suplica appeal - Appeal available only to State Counsel's Office 

* 
* * 

Following a road-traffic accident the applicant brought a civil action seeking 
compensation. The trial court dismissed his claims and its decision was upheld on 
appeal. The Constitutional Court dismissed the applicant's amparo appeal in a 
decision of 20 May 1996, which was served on him on 23 May 1996. On 
9 December 1996 the Constitutional Court noted that State Counsel's Office had 
not availed itself of its right to lodge astiplica appeal against the decision of 20 May 
1996 and declared that decision final. 

Held 
Article 35 § 1: The final domestic decision for the purposes of calculating when the 
six-month time-limit had expired was the Constitutional Court 's decision of 
20 May 1996, which had been served on the applicant on 23 May 1996. The suplica 
appeal could not be regarded as a remedy within the meaning of Article 35 § 1, 
regard being had in particular to the fact that it was available only to State 
Counsel's Office: out of time. 

1. This summary by the Registry does not bind the Court. 
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THE FACTS 

T h e appl ican t [Mr Migue l Moya Alvarez] is a Span i sh na t iona l who was 
b o r n in 1958 and lives at P a l m a de Mal lo rca . H e was r e p r e s e n t e d before 
the C o u r t by M r R. Guix A g u a d o , of t he P o n t e v e d r a Bar . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of the case , as p r e s e n t e d by the app l i can t , can be s u m m a r i s e d 
as follows. 

Following a road-traff ic acc ident the appl ican t b r o u g h t an act ion 
seek ing c o m p e n s a t i o n before t he Barce lona C o u r t of Firs t I n s t a n c e . In a 
j u d g m e n t of 20 J u n e 1994, t he C o u r t of First I n s t ance d i smissed his c la ims 
and gave j u d g m e n t in favour of t he d e f e n d a n t ' s c o u n t e r c l a i m s , o r d e r i n g 
M r Moya Alvarez to pay d a m a g e s . H e appea l ed to t he Barce lona 
Audiencia Provincial, which on 19 D e c e m b e r 1995 pa r t ly over ru led the 
i m p u g n e d j u d g m e n t by d i smiss ing bo th t he app l i can t ' s c la ims a n d the 
d e f e n d a n t ' s c o u n t e r c l a i m s . 

Rely ing on Art ic le 24 § 1 of t h e Span i sh C o n s t i t u t i o n (which g u a r a n t e e s 
the r ight to a fair h e a r i n g ) , t he appl ican t b r o u g h t an amparo a p p e a l before 
t he C o n s t i t u t i o n a l C o u r t which, in a decis ion (providencia) of 20 May 1996, 
served on t h e app l ican t on 23 May 1996, dec l a r ed t h a t appea l 
inadmiss ib le . 

O n 9 D e c e m b e r 1996 the C o n s t i t u t i o n a l C o u r t , n o t i n g t h a t S ta te 
Counse l ' s Office had not wi th in t he per iod p resc r ibed by Art ic le 50 § 2 of 
t he In s t i t u t i ona l Act on t he C o n s t i t u t i o n a l C o u r t avai led i tself of its r ight 
to lodge asuplica appea l aga ins t the decision of 20 May 1996, dec la red tha t 
decision Final. T h e app l ican t was so in formed on 13 D e c e m b e r 1996. 

B. R e l e v a n t d o m e s t i c law 

Institutional Act on the Constitutional Court 

Article 47 § 2 

" S t a t e C o u n s e l ' s Off ice sha l l i n t e r v e n e in all amparo p r o c e e d i n g s to u p h o l d t h e law, 

t h e r i g h t s o f c i t i z e n s a n d t h e p u b l i c i n t e r e s t p r o t e c t e d by l aw . " 

Article 50 § 2 

" T h e d e c i s i o n [providencia] r e f e r r e d to in t h e p r e c e d i n g p a r a g r a p h ... s h a l l be s e r v e d o n 

t h e a p p e l l a n t a n d on S t a t e C o u n s e l ' s Off ice . O n l y S t a t e C o u n s e l ' s Off ice m a y lodge a 

suplica a p p e a l a g a i n s t t h a t d e c i s i o n , t h e t i m e - l i m i t for so d o i n g b e i n g t h r e e d a y s . T h e 

a p p e a l s h a l l be d e c i d e d in a j u d g m e n t [ au to ] . " 



428 MOYA ALVAREZ v. SPAIN DECISION 

U n d e r Span i sh law, a suplica appea l , in c o m m o n wi th s imi la r types of 
r e m e d y such as reforma or reposition appea l s , is a form of appea l enab l ing a 
p a r t y to t he p roceed ings (such as a pr iva te p e t i t i o n e r or S t a t e Counse l ' s 
Office) to r e q u e s t the cour t which has dec ided the case to r econs ide r its 
j u d g m e n t or decision. 

COMPLAINT 

Relying on Art ic le 6 § 1 of t he C o n v e n t i o n , t he app l ican t a l leged t h a t 
his case h a d not b e e n t r i ed fairly a n d w i th in a r ea sonab l e t i m e by t h e 
Span i sh cour t s . 

THE LAW 

T h e app l i can t m a i n t a i n e d tha t the Span i sh cour t s had not t r i ed his case 
fairly and wi th in a r ea sonab le t i m e . H e rel ied on Art ic le 6 § 1 of the 
Conven t i on . 

T h e C o u r t does not have to decide w h e t h e r t he facts p r e s e n t e d by the 
app l ican t in his appl ica t ion disclose a p r i m a facie violat ion of t he 
C o n v e n t i o n . T h a t is because it cons iders t h a t in t he in s t an t case t he final 
domes t i c decis ion, w i th in the m e a n i n g of Art ic le 35 § 1 of the Conven t ion , 
was the C o n s t i t u t i o n a l C o u r t ' s decis ion of 20 May 1996, which was served 
on the appl ican t on 23 May 1996, t h a t is to say m o r e t h a n six m o n t h s 
before the appl ica t ion was lodged. Admi t t ed ly , in a decis ion of 
9 D e c e m b e r 1996 served on t h e app l ican t on 13 D e c e m b e r , the 
C o n s t i t u t i o n a l C o u r t found t h a t S t a t e Counse l ' s Office had not lodged a 
suplica appea l aga ins t the decis ion d i smiss ing the amparo appea l and 
dec la red t he decision of 20 May 1996 final. However , r e g a r d be ing had to 
its n a t u r e and to the condi t ions govern ing its exerc ise in th is pa r t i cu l a r 
i n s t ance , no tab ly the fact t h a t it could only be lodged by S t a t e Counse l ' s 
Office, t he suplica appea l conce rned he re c a n n o t be r e g a r d e d as a r e m e d y 
wi th in the m e a n i n g of Art ic le 35 § 1 of t he Conven t ion . It follows tha t the 
app l ica t ion m u s t be re jec ted p u r s u a n t to Art ic le 35 § 4 of the Conven t ion . 

For t he se r ea sons , t he C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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S O M M A I R E ' 

Délai de six mois - effet d'un recours ouvert au seul ministère public sur 
l'exigence d'épuisement des recours internes 

Article 35 § 1 

Délai de six mois - Epuisement des voies de recours internes - Décision interne définitive — 
Recours constitutionnel - Recours de sûplica - Recours ouvert au seul ministère public 

* 
* * 

Le requérant, victime d'un accident de la route, intenta une procédure civile en 
réparation. La juridiction de premier degré le débouta de ses demandes, décision 
qui fut confirmée en appel. Le Tribunal constitutionnel rejeta son recours d'amparo 
par une décision du 20 mai 1996 qui fut notifiée au requérant le 23 mai 1996. Le 
9 décembre 1996, le Tribunal constitutionnel constata que le ministère public 
n'ayant pas fait usage de la faculté dont il disposait d'introduire un recours de 
sûplica contre l'arrêt du 20 mai 1996, cette décision était devenue définitive. 

Article 35 § 1 : la décision interne définitive à prendre en compte pour le calcul du 
délai de six mois est l'arrêt du Tribunal constitutionnel du 20 mai 1996 notifié au 
requérant le 23 mai 1996. Le recours de sûplica ne peut être considéré comme un 
recours au sens de l'article 35 § 1, eu égard notamment au fait qu'il n'est ouvert 
qu'au seul ministère public : tardiveté. 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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(...) 

EN FAIT 

Le r e q u é r a n t [M. Migue l Moyâ Alvarez] est un r e s so r t i s san t espagnol 
né en 1958 et r é s idan t à P a l m a de M a j o r q u e . Il est r e p r é s e n t é devant la 
C o u r par M c R. Gu ix A g u a d o , avocat au b a r r e a u de P o n t e v e d r a . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s ont é té exposés pa r le r e q u é r a n t , 
peuven t se r é s u m e r c o m m e sui t . 

A la sui te d ' un acc ident de la r o u t e , le r e q u é r a n t i n t e n t a u n e ac t ion en 
r é p a r a t i o n d e v a n t le t r i b u n a l de p r e m i è r e i n s t a n c e de Barce lone . P a r u n 
j u g e m e n t du 20 j u i n 1994, celui-ci re je ta ses p r é t e n t i o n s , accueilli t 
f avorab lement les d e m a n d e s r econven t ionne l l e s fo rmulées p a r la pa r t i e 
adverse et c o n d a m n a M. Moyâ Alvarez au p a i e m e n t de d o m m a g e s -
i n t é r ê t s . Celui-ci i n t e r j e t a appe l devan t VAudiencia Provincial d e 
Barce lone qui , p a r un a r r ê t du 19 d é c e m b r e 1995, r é fo rma p a r t i e l l e m e n t 
le j u g e m e n t e n t r e p r i s , r e j e t an t auss i b ien les p r é t e n t i o n s du r e q u é r a n t 
q u e les d e m a n d e s r econven t ionne l l e s d e la p a r t i e adverse . 

I nvoquan t l 'ar t ic le 24 § 1 de la C o n s t i t u t i o n espagnole (droit à un 
procès é q u i t a b l e ) , le r e q u é r a n t fo rma u n r ecour s d'amparo d e v a n t le 
T r i b u n a l cons t i t u t i onne l , qui , pa r u n e décision (providencia) du 20 mai 
1996, notifiée au r e q u é r a n t le 23 m a i 1996, d é c l a r a le r ecour s i r recevable . 

P a r u n e décision du 9 d é c e m b r e 1996, le T r i b u n a l cons t i t u t ionne l , 
c o n s t a t a n t q u e le dé la i don t d isposai t le m i n i s t è r e publ ic , en v e r t u de 
l 'ar t icle 50 § 2 de la loi o r g a n i q u e du T r i b u n a l cons t i t u t i onne l , pour 
p r é s e n t e r u n r ecour s de sûplica con t r e la décision du 20 ma i 1996 é ta i t 
échu sans q u e le m i n i s t è r e publ ic eû t fait u sage de c e t t e possibi l i té , 
déc la ra lad i te décis ion défini t ive. Le r e q u é r a n t en fut in formé le 
13 d é c e m b r e 1996. 

B. Le dro i t i n t e r n e p e r t i n e n t 

Loi organique du Tribunal constitutionnel 

Article 47 § 2 

« Le m i n i s t è r e p u b l i c i n t e r v i e n d r a d a n s t o u t e s les p r o c é d u r e s d'amparo, e n d é f e n s e d e 

la l é g a l i t é , d e s d r o i t s d e s c i t o y e n s et de l ' i n t é r ê t p u b l i c p r o t é g é p a r la loi . » 

Article 50 § 2 

« L a déc i s i on [providencia] à l a q u e l l e il e s t fait r é f é r e n c e a u p a r a g r a p h e a n t é r i e u r (...) 

s e r a no t i f i ée a u d e m a n d e u r a in s i q u ' a u m i n i s t è r e p u b l i c . S e u l le m i n i s t è r e pub l i c 
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p o u r r a , d a n s le d é l a i d e t r o i s j o u r s , f o r m e r u n r e c o u r s desûplica c o n t r e l a d i t e d é c i s i o n . Le 
r e c o u r s f e r a l 'obje t d ' u n e d é c i s i o n [au/o] . » 

En droi t espagnol , le r ecours de sûplica, à l ' ins ta r d ' a u t r e s r ecour s du 
m ê m e type tels que les r ecours de reforma ou de reposiciôn, est un recours 
p a r lequel u n e p a r t i e à la p r o c é d u r e (soit u n r e q u é r a n t pa r t i cu l i e r , soit le 
m i n i s t è r e public) d e m a n d e à la ju r id ic t ion qu i a s t a t u é de r econs idé re r son 
j u g e m e n t ou sa décision. 

G R I E F 

Invoquan t l 'ar t icle 6 § 1 de la C o n v e n t i o n , le r e q u é r a n t a l l ègue q u e sa 
cause n ' a pas é té e n t e n d u e é q u i t a b l e m e n t et d a n s un déla i r a i sonnab le par 
les t r i b u n a u x espagnols . 

E N D R O I T 

Le r e q u é r a n t sou t i en t q u e les t r i b u n a u x espagnols n 'on t pas e x a m i n é 
sa cause é q u i t a b l e m e n t et d a n s un dé la i r a i sonnab le . Il invoque l 'ar t ic le 6 
§ 1 de la Conven t ion . 

La C o u r n ' a pas à se p r o n o n c e r sur la ques t i on de savoir si les faits 
p r é s e n t é s p a r le r e q u é r a n t d a n s sa r e q u ê t e révè len t l ' a p p a r e n c e d ' u n e 
violat ion de la Conven t i on . Elle e s t ime en effet q u ' e n l 'espèce la décision 
i n t e r n e défini t ive, au sens de l 'ar t icle 35 § 1 de la Conven t ion , est la 
décision r e n d u e pa r le T r i b u n a l cons t i t u t i onne l le 20 ma i 1996 et notif iée 
au r e q u é r a n t le 23 m a i 1996, soit p lus de six mois avant la d a t e 
d ' i n t roduc t ion de la r e q u ê t e . C e r t e s , p a r u n e décision du 9 d é c e m b r e 
1996 notifiée au r e q u é r a n t le 13 d é c e m b r e , le T r i b u n a l cons t i t u t ionne l a 
c o n s t a t é q u e le m i n i s t è r e publ ic n 'ava i t pas p r é s e n t é de recours desûplica 
con t re la décision r e j e t an t le r ecours à'amparo et a déc la ré la décision du 
20 mai 1996 défini t ive. Toute fo i s , eu é g a r d à sa n a t u r e et aux condi t ions 
rég i s san t son exercice d a n s ce con t ex t e pa r t i cu l i e r , et n o t a m m e n t au fait 
qu ' i l ne peu t ê t r e fo rmé q u e p a r le m i n i s t è r e publ ic , le recours de sûplica ici 
visé ne s au ra i t ê t r e cons idéré c o m m e un recours au sens de l 'ar t icle 35 § 1 
de la Conven t i on . Il s 'ensui t q u e la r e q u ê t e doit ê t r e re je tée en app l ica t ion 
de l 'ar t icle 35 § 4 d e la Conven t ion . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y 1 

Governmental organisation - locus standi of a municipal section and its 
board of management 

Article 34 

Locus standi - Governmental organisation - Locus standi of a municipal section and its 
board of management - Public-law entity sharing in exercise ofpublic authority - Management 
of collective property and rights in the general interest - Group of individuals - Management of 
collective interests not reducible to sum of common individual interests 

* 
* * 

The Municipal Section of Antilly is vested with property and rights administered 
by its board of management, which resolved to bid for a parcel of land. The 
administrative court set aside that decision on the ground that the municipal 
section had no power to take a decision on the acquisition of such property. The 
Conseil d'Elat dismissed an appeal by the municipal section. 

Held 
Article 34: A municipal section was "any part of a municipality permanently and 
exclusively vested with property or rights distinct from those of the municipality". 
It was managed by the municipal council, the mayor or a board of management 
composed of the mayor of the municipality to which it belonged and persons 
elected from among those eligible to stand for election to the municipal council. 
The task of a municipal section was to take part in the management of the 
collective property and rights attaching to a given area, in the general interest, 
not in the individual interest of its residents. A municipal section was accordingly 
a public-law entity, which shared in the exercise of public power and, for the 
purposes of Article 34 of the Convention, had to be classified as a governmental 
organisation. As to the board of management, which had represented the 
municipal section before the Court, even supposing that it could be taken to be 
acting in its own name, it likewise could not lay claim to the status required by 
Article 34 of the Convention in so far as, unlike an association of residents 
formed to defend common individual interests, the board of management, which 
is a manager of collective interests, is connected with a particular area, whose 
population had to be regarded as an entity existing independently of the 
individuals composing it: incompatible rationepersonae. 

I. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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THE FACTS 

T h e app l i can t is the Munic ipa l Sect ion of Anti l ly in t he munic ipa l i ty of 
Argilly ( C ó t e - d ' O r ) . It was r e p r e s e n t e d before the C o u r t by M r M. Defosse, 
of the Dijon Bar . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the appl ican t munic ipa l sect ion, 
m a y be s u m m a r i s e d as follows. 

T h e c o m m u n i t y of Ant i l ly has ex is ted since t ime i m m e m o r i a l a n d owns 
p rope r ty (forests , p a s t u r e s , a town ha l l ) , its t i t le to which is und i spu t ed . 

At t he t i m e of the F rench Revolu t ion t he munic ipa l i ty of Argilly was 
c r e a t e d , i n c o r p o r a t i n g the c o m m u n i t y of Anti l ly. In acco rdance wi th the 
law, t he l a t t e r was es tab l i shed as a sec t ion of t he munic ipa l i ty and 
r e m a i n e d the owner of the p r o p e r t y it had owned previously. 

O n 12 F e b r u a r y 1994 the Board of M a n a g e m e n t of t he Munic ipa l 
Sect ion of Anti l ly, which m a n a g e d the sect ion 's p rope r ty and r igh ts , 
resolved to bid for a plot of fa rm land in t he munic ipa l i ty of Argilly and 
wi th in the munic ipa l sect ion of Antil ly. 

O n 13 O c t o b e r 1994 the prefect of t h e C o t e d ' O r département appl ied t o 
the Dijon A d m i n i s t r a t i v e C o u r t to have the munic ipa l sec t ion ' s reso lu t ion 
of 12 F e b r u a r y 1994 set as ide . 

In a j u d g m e n t of 21 J a n u a r y 1995 the Dijon A d m i n i s t r a t i v e C o u r t set 
aside the reso lu t ion of 12 F e b r u a r y 1994 on the g r o u n d t h a t t he munic ipa l 
sect ion h a d no power to t ake a decis ion on the acquis i t ion of land. 

O n 20 M a r c h 1995 t h e Boa rd of M a n a g e m e n t of t he Munic ipa l Sect ion 
of Anti l ly appl ied to the Conseil d'Etat to have t h a t j u d g m e n t va r i ed or 
q u a s h e d . It firstly c o n t e s t e d t h a t it l acked ju r i sd ic t ion to acqu i r e rea l 
p roper ty . It f u r the r a r g u e d t h a t the i m p u g n e d j u d g m e n t was confiscatory 
vis-a-vis t h e mun ic ipa l sect ion and consequen t ly infr inged Ar t ic le 1 of 
Protocol No. 1. It lastly a l leged t h a t it had not had a fair h e a r i n g , 
c o n t r a r y to Art ic le 6 of t he C o n v e n t i o n . 

O n 12 D e c e m b e r 1997 t h e Conseil d'Etat d i smissed the Munic ipa l 
Sect ion of Anti l ly 's app l ica t ion ho ld ing as follows: 

" T h e fact , a s s e r t e d by 11he a p p l i c a n t m u n i c i p a l s e c t i o n ] , t h a t it h a d n o t b e e n pos s ib l e , 

for w a n t of suf f ic ien t f i nanc ia l r e s o u r c e s t o i n s t r u c t a l a w y e r , for it to p r o p e r l y p r e p a r e 

i t s d e f e n c e ... h a s no b e a r i n g o n t h e l a w f u l n e s s of t h e j u d g m e n t b e i n g c h a l l e n g e d . 

T h e p r o c e e d i n g s in t h e A d m i n i s t r a t i v e C o u r t w e r e a d v e r s a r i a l , in a c c o r d a n c e w i t h t h e 

p r o v i s i o n s of t h e A d m i n i s t r a t i v e C o u r t s a n d A d m i n i s t r a t i v e C o u r t s of A p p e a l C o d e , a n d 

it c a n n o t ava i l t h e a p p l i c a n t m u n i c i p a l s e c t i o n to p r a y in a i d t h e p r o v i s i o n s of A r t i c l e 6 o f 

t h e ... C o n v e n t i o n w h i c h d o no t a p p l y in t h e i n s t a n t c a s e . 
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... il follows [ f rom t h e p r o v i s i o n s of A r t i c l e L. 151-6 of t h e M u n i c i p a l i t i e s C o d e ] t h a t 
t h e a c q u i s i t i o n of p r o p e r t y is n o t w i t h i n t h e p o w e r s of t h e b o a r d of m a n a g e m e n t o f a 
m u n i c i p a l s e c t i o n . 

T h e i m p u g n e d j u d g m e n t , w h i c h d e n i e d t h e ( a p p l i c a n t m u n i c i p a l s e c t i o n ] t h e r i g h t t o 

a c q u i r e a p a r c e l o f l a n d , d id not i n f r inge t h e r i g h t s it h a d ove r t h e p r o p e r t y it o w n e d ; t h e 

g r o u n d of a p p e a l b a s e d o n t h e j u d g m e n t ' s v i o l a t i o n of t h e C o n s t i t u t i o n a n d of t h e 

p r o v i s i o n s of t h e ... C o n v e n t i o n ... w h i c h p r o t e c t t h e r i g h t of p r o p e r t y a c c o r d i n g l y fa i l s . " 

B. R e l e v a n t d o m e s t i c law 

French Constitution - Part XII - Local and regional authorities 

Article 72 

" T h e local a n d r e g i o n a l a u t h o r i t i e s of t h e R e p u b l i c a r e t h e m u n i c i p a l i t i e s , t h e 
départements a n d t h e o v e r s e a s t e r r i t o r i e s . A n y o t h e r loca l o r r e g i o n a l a u t h o r i t y sha l l be 
c r e a t e d by law. 

T h o s e t e r r i t o r i e s s h a l l be f ree ly a d m i n i s t e r e d by e l e c t e d c o u n c i l s a n d u n d e r t h e 
c o n d i t i o n s p r o v i d e d for by l aw . " 

Municipalities Code - Book V - Interests specific to certain categories of in­
habitant 

Chapter 1 - Municipal section1 

Article L. 151-1 

" A n y p a r t of a m u n i c i p a l i t y p e r m a n e n t l y a n d exc lus ive ly v e s t e d w i t h p r o p e r t y o r 

r i g h t s d i s t i n c t f r o m t h o s e of t h e m u n i c i p a l i t y sha l l c o n s t i t u t e a m u n i c i p a l s e c t i o n . 

A m u n i c i p a l s e c t i o n sha l l h a v e l ega l p e r s o n a l i t y . " 

Article L. 151-2 

" T h e p r o p e r t y a n d r i g h t s of t h e s e c t i o n s h a l l be m a n a g e d by t h e m u n i c i p a l c o u n c i l , 

t h e m a y o r a n d , in t h e c a s e s p r o v i d e d for by A r t i c l e s L. 151-6, L. 151-7, L. 151-8 , L. 151-9, 

L. 1 5 1 - 1 1 , L. 151-15 a n d L. 151-18 of t h i s C o d e , by a b o a r d of m a n a g e m e n t a n d its 

c h a i r m a n . " 

Article L. 151-3 

T h e m e m b e r s of t h e b o a r d of m a n a g e m e n t , w h o a r e t o be c h o s e n f rom a m o n g t h e 

p e r s o n s e l ig ib le to s t a n d for e l e c t i o n t o t h e m u n i c i p a l c o u n c i l of t h e m u n i c i p a l i t y t o 

w h i c h t h e m u n i c i p a l s e c t i o n b e l o n g s , sha l l be e l e c t e d a c c o r d i n g to t h e s a m e r u l e s a s 

t h e m u n i c i p a l c o u n c i l l o r s of m u n i c i p a l i t i e s w i t h u n d e r 3,5(10 i n h a b i t a n t s ... 

1. A r t i c l e s L. 2411-1 et s e q . o f t h e G e n e r a l C o d e of Loca l a n d R e g i o n a l A u t h o r i t i e s . 
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T h e m a y o r of t h e m u n i c i p a l i t y t o w h i c h t h e m u n i c i p a l s e c t i o n b e l o n g s s h a l l be a 

m e m b e r of t h e b o a r d of m a n a g e m e n t ex officio." 

Article L. 151-6 

" S u b j e c t t o t h e p r o v i s i o n s of A r t i c l e L. 151-15, t h e b o a r d of m a n a g e m e n t s h a l l d e c i d e 

on t h e fo l lowing m a t t e r s : 

1. C o n t r a c t s e n t e r e d i n t o w i t h t h e m u n i c i p a l i t y t o w h i c h it b e l o n g s o r a n o t h e r 

m u n i c i p a l s e c t i o n ; 

2. S a l e , e x c h a n g e o r l e a s e for n i n e y e a r s o r m o r e of t h e s e c t i o n ' s p r o p e r t y ; 

3 . C h a n g e in t h e use of t h a t p r o p e r t y ; 

4. S e t t l e m e n t s a n d lega l p r o c e e d i n g s ; 

5. A c c e p t a n c e of g i f t s ; 

6. M e m b e r s h i p of a l a n d o w n e r s ' a s s o c i a t i o n o r a n y o t h e r f i n a n c i a l p o o l i n g 

o r g a n i s a t i o n ; 

7. S e t t i n g - u p of a u n i o n of s e c t i o n s ; a n d 

8. A p p o i n t m e n t of r e p r e s e n t a t i v e s t o r e p r e s e n t t h e m u n i c i p a l s e c t i o n ; 

T h e c h a i r m a n of t h e b o a r d of m a n a g e m e n t s h a l l t a k e t h e n e c e s s a r y s t e p s t o e n s u r e 

t h e e x e c u t i o n of t h o s e d e c i s i o n s . 

COMPLAINTS 

1. Rely ing on Ar t ic le 6 § 1 of t he Conven t ion , t he app l i can t munic ipa l 
sect ion compla ined of not hav ing h a d a fair h e a r i n g because it had not 
been possible for it to p r e p a r e its defence proper ly for w a n t of sufficient 
financial r e sources , unl ike t he public a u t h o r i t i e s which h a d been its 
o p p o n e n t s in t he p roceed ings . In its submiss ion , t h a t inequa l i ty of m e a n s 
a m o u n t e d to a b r e a c h of t he pr inciple of t he equa l i ty of a r m s . 

2. T h e appl ican t mun ic ipa l sect ion fu r the r cons ide red i tself t he vict im 
of a viola t ion of its r ight to t he peaceful en joyment of its possess ions as 
secured by Art ic le 1 of Protocol No. 1. 

THE LAW 

T h e appl ican t mun ic ipa l sect ion compla ined of t he unfa i rness of the 
p roceed ings t h a t h a d ended wi th the Conseil d'Etat's j u d g m e n t of 
12 D e c e m b e r 1997 a n d cons ide red itself t he vict im of a v io la t ion of its 
r ight of p rope r ty . It re l ied on Ar t ic le 6 § 1 of t he C o n v e n t i o n a n d Ar t ­
icle 1 of Protocol No. 1. 
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T h e C o u r t , however , cons iders t h a t it is necessa ry to e x a m i n e first 
w h e t h e r t he appl ican t munic ipa l sect ion is en t i t l ed to m a k e an 
app l ica t ion u n d e r Art ic le 34 of the Conven t i on . 

T h e C o u r t poin ts out t h a t u n d e r the t e r m s of Art ic le 34, it m a y receive 
individual app l ica t ions only from "any pe r son , n o n - g o v e r n m e n t a l 
o rgan i sa t i on or g r o u p of individuals" . 

In t he in s t an t case the C o u r t no tes t h a t a mun ic ipa l sect ion is "any p a r t 
of a munic ipa l i ty p e r m a n e n t l y a n d exclusively ves ted wi th p r o p e r t y or 
r igh t s d is t inc t from those of t he mun ic ipa l i t y" (Article L. 151-1 of t he 
Munic ipa l i t i e s C o d e ' ) . 

T h e C o u r t l ikewise notes t h a t by Art ic le L. 151-2 2 of t he s a m e C o d e , 
such a sect ion is m a n a g e d by the mun ic ipa l counci l , t he mayor and , in 
ce r t a in s i tua t ions exhaust ive ly l is ted in the C o d e , by a boa rd of 
m a n a g e m e n t . T h e m e m b e r s of such a boa rd a re e lec ted from a m o n g the 
pe r sons eligible to s t and for e lect ion to t he mun ic ipa l council of t h e 
mun ic ipa l i ty to which the mun ic ipa l sect ion be longs , accord ing to t h e 
s a m e ru les as munic ipa l counci l lors of munic ipa l i t i e s w i th u n d e r 3,500 
i n h a b i t a n t s . T h e mayor of the munic ipa l i ty to which it is a t t a c h e d is a 
m e m b e r of the board ex officio. 

T h e C o u r t fu r the r e m p h a s i s e s t h a t t he t ask of a munic ipa l sect ion is to 
t ake p a r t in the m a n a g e m e n t of the collective p r o p e r t y a n d r igh ts 
a t t a c h i n g to a given a r e a in t he g e n e r a l i n t e re s t , not in the individual 
i n t e re s t of its r e s iden t s . 

T h e C o u r t consequen t ly cons iders a mun ic ipa l sect ion to be a publ ic-
law en t i t y which s h a r e s in the exercise of publ ic au tho r i ty , and m u s t , for 
the purposes of Ar t ic le 34 of t he Conven t ion , be classified as a 
g o v e r n m e n t a l o rgan i sa t ion . 

As to t he boa rd of m a n a g e m e n t , which in the i n s t an t case r e p r e s e n t e d 
t he Munic ipa l Sect ion before t he C o u r t , even suppos ing t h a t it could be 
t a k e n to be ac t ing in its own n a m e , it l ikewise canno t be desc r ibed as a 
n o n - g o v e r n m e n t a l o rgan i sa t ion or g r o u p of individuals wi th a c o m m o n 
in t e r e s t for t he pu rpose s of Ar t ic le 34 of t he Conven t ion . T h e C o u r t 
cons iders t h a t , unl ike a n assoc ia t ion of r e s iden t s fo rmed to defend 
c o m m o n individual i n t e r e s t s , t he b o a r d of m a n a g e m e n t , which is a 
m a n a g e r of collective i n t e r e s t s , is c o n n e c t e d wi th a p a r t i c u l a r a rea , 
whose popu la t ion m u s t be r e g a r d e d as an en t i ty ex is t ing i n d e p e n d e n t l y 
of t he individuals compos ing it. 

It follows t h a t the app l ica t ion falls ou t s ide the ju r i sd ic t ion of t he C o u r t 
ratione personae. It is t he re fo re incompa t ib l e wi th t he provisions of t he 

1. A r t i c l e L. 2411-1 of t h e G e n e r a l C o d e of L o c a l a n d R e g i o n a l A u t h o r i t i e s . 

2 . A r t i c l e L. 2411-2 of t h e G e n e r a l C o d e of Loca l a n d R e g i o n a l A u t h o r i t i e s . 
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Conven t i on wi th in the m e a n i n g of Art ic le 35 § 3 and m u s t be re jec ted 
p u r s u a n t to Ar t ic le 35 § 4 of the Conven t i on . 

For t he se r easons , t he cour t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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S O M M A I R E 1 

Organisation gouvernementale - locus standi d'une section de commune et 
de sa commission syndicale 

Article 34 

Locus standi - Organisation gouvernementale - Locus standi d'une section de commune 
et de sa commission syndicale - Personne morale de droit public exerçant une partie de la 
puissance publique - Gestion de biens et de droits collectifs dans l'intérêt général - Groupe de 
particuliers - Gestion d'intérêts collectifs non réductibles à la somme d'intérêts individuels 
communs 

* 

La section de commune d'Antilly est propriétaire de biens et de droits gérés par sa 
commission syndicale qui décida de se porter acquéreur d'une parcelle de terrain. 
Le tribunal administratif annula cette décision au motif que la section de 
commune n'avait pas compétence pour prendre une décision portant sur 
l'acquisition d'un tel bien. Le Conseil d'Etat rejeta le recours de la section. 

Article 34 : une section de commune est constituée par « toute partie d'une 
commune possédant à titre permanent et exclusif des biens ou des droits distincts 
de ceux de la commune », sa gestion est assurée par le conseil municipal, par 
le maire, ou par une commission syndicale composée du maire de la commune de 
rattachement et de personnes élues parmi celles éligibles au conseil municipal. La 
mission d'une section de commune est de participer à la gestion de biens et de 
droits collectifs, patrimoine attaché à un territoire déterminé, dans l'intérêt 
général et non individuel de ses habitants. Ainsi, une section de commune 
constitue une personne morale de droit public, qui exerce une partie de la 
puissance publique et doit être qualifiée, aux Fins de l'article 34, d'organisation 
gouvernementale. S'agissant de la commission syndicale, qui représente la 
section de commune devant la Cour, à supposer même qu'elle puisse être 
considérée comme agissant en son nom propre, elle ne saurait davantage se 
prévaloir de la qualité requise par l'article 34 dans la mesure où, à la différence 
d'un groupement d'habitants créé pour la défense d'intérêts individuels communs, 
la commission syndicale, gestionnaire d'intérêts collectifs, est rattachée à un 
territoire, dont la population doit être considérée comme une entité non 
individualisée : incompatibilité rationepersonne. 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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(...) 

EN FAIT 

La r e q u é r a n t e est la sect ion de c o m m u n e d 'Anti l ly, s i tuée à Argilly 
( C ô t e - d ' O r ) . Elle est r e p r é s e n t é e devan t la C o u r p a r M c M. Defosse, 
avocat au b a r r e a u de Dijon. 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s ont é té exposés p a r la r e q u é r a n t e , 
p e u v e n t se r é s u m e r c o m m e sui t . 

La collectivité d 'Anti l ly exis te depu i s des t e m p s i m m é m o r i a u x , 
pos sédan t u n p a t r i m o i n e (forêts , p â t u r a g e s , ma i son c o m m u n e ) d o n t la 
p r o p r i é t é ne lui est pas c o n t e s t é e . 

Lors de la Révolu t ion f rançaise , fut c réée la c o m m u n e d'Argilly, 
i n t é g r a n t la collectivité d 'Anti l ly . C o n f o r m é m e n t à la loi, c e t t e d e r n i è r e 
fut a lors ér igée en sect ion de c o m m u n e et r e s t a p r o p r i é t a i r e des b iens 
qu 'e l le possédai t a u p a r a v a n t . 

Le 12 février 1994, la C o m m i s s i o n syndicale de la sect ion de c o m m u n e 
d 'Anti l ly, ge s t i onna i r e des b iens et droi t s de la sect ion, déc ida de se p o r t e r 
a c q u é r e u r d ' une parcel le agr icole sise sur le t e r r i t o i r e d e la c o m m u n e 
d 'Argil ly et sous l ' empr i se de la sect ion d'Antil ly. 

Le 13 oc tobre 1994, le préfe t du d é p a r t e m e n t de la C ô t e - d ' O r saisit le 
t r i buna l a d m i n i s t r a t i f de Dijon d ' une r e q u ê t e en a n n u l a t i o n de la 
dé l i bé r a t i on de la sect ion de c o m m u n e du 12 février 1994. 

P a r un j u g e m e n t du 21 j a n v i e r 1995, le t r i b u n a l a d m i n i s t r a t i f de Dijon 
a n n u l a la dé l ibé ra t ion du 12 février 1994 au mot i f q u e la sect ion de 
c o m m u n e n 'avai t pas c o m p é t e n c e pour p r e n d r e u n e décision p o r t a n t sur 
l ' acquis i t ion d ' un t e r r a in . 

Le 20 m a r s 1995, la C o m m i s s i o n syndicale de la sect ion de c o m m u n e 
d 'Anti l ly saisit le Consei l d ' E t a t à Fin de ré fo rme ou d ' a n n u l a t i o n de ce 
j u g e m e n t . C o n t e s t a n t en p r e m i e r lieu son absence de c o m p é t e n c e pour 
l ' acquis i t ion d ' un bien immobi l i e r , elle fit valoir en o u t r e que le j u g e m e n t 
dé fé ré , confïscatoire vis-à-vis de la sect ion de c o m m u n e , violait de ce fait 
l 'ar t icle 1 du Protocole n" 1. Enfin, elle a l l égua que sa cause n ' ava i t pas é té 
e n t e n d u e de façon é q u i t a b l e , en violat ion de l 'ar t icle 6 de la Conven t ion . 

Le 12 d é c e m b r e 1997, le Conse i l d 'E t a t re je ta le r ecours de la sect ion de 
c o m m u n e d 'Anti l ly en cons idé ran t q u e : 

« le fa i t , a l l é g u é p a r [la r e q u é r a n t e ] q u ' e l l e se s e r a i t t r o u v é e d a n s [ ' imposs ib i l i t é , 

f a u t e d e m o y e n s financiers s u f f i s a n t s p o u r r e c o u r i r a u x se rv i ce s d ' u n a v o c a t , d ' a s s u m e r 

c o r r e c t e m e n t sa d é f e n s e (...) es t s a n s i n f l u e n c e s u r la r é g u l a r i t é d u j u g e m e n t a t t a q u é ; 

(...) la p r o c é d u r e su iv ie d e v a n t le t r i b u n a l a d m i n i s t r a t i f a p r é s e n t é u n c a r a c t è r e 

c o n t r a d i c t o i r e , c o n f o r m é m e n t a u x d i s p o s i t i o n s du c o d e d e s t r i b u n a u x a d m i n i s t r a t i f s et 
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d e s c o u r s a d m i n i s t r a t i v e s d ' a p p e l , s a n s q u e p u i s s e n t ê t r e u t i l e m e n t i n v o q u é e s les 

s t i p u l a t i o n s , s a n s a p p l i c a t i o n e n l ' e s p è c e , d e l ' a r t i c l e 6 d e la C o n v e n t i o n (...) 

(...) il r é s u l t e [des d i s p o s i t i o n s d e l ' a r t i c l e L. 151-6 d u c o d e d e s c o m m u n e s ] q u e 

l ' a c q u i s i t i o n d ' u n b i e n n e r e l è v e p a s d e la c o m p é t e n c e d e la c o m m i s s i o n s y n d i c a l e 

d ' u n e s e c t i o n d e c o m m u n e ; 

(...) le j u g e m e n t a t t a q u é , e n d é n i a n t à la [ r e q u é r a n t e ] le d r o i t d ' a c q u é r i r u n t e r r a i n , 

n ' a p o r t é n u l l e a t t e i n t e a u x d r o i t s q u ' e l l e p o s s è d e s u r d e s b i e n s lui a p p a r t e n a n t ; (...) 

a i n s i , le m o y e n t i r é d e ce q u e le j u g e m e n t a u r a i t m é c o n n u la C o n s t i t u t i o n e t les 

s t i p u l a t i o n s d e la C o n v e n t i o n ( . . . ) q u i p r o t è g e n t le d r o i t d e p r o p r i é t é , est i n o p é r a n t . » 

B. Le d r o i t i n t e r n e p e r t i n e n t 

Constitution française - Titre XII -Des collectivités territoriales 

Article 72 

« Les co l l ec t iv i t é s t e r r i t o r i a l e s d e la R é p u b l i q u e s o n t les c o m m u n e s , les 
d é p a r t e m e n t s , les t e r r i t o i r e s d ' O u t r e - m e r . T o u t e a u t r e co l l ec t iv i t é t e r r i t o r i a l e es t 
c r é é e p a r la loi. 

C e s co l l ec t iv i t é s s ' a d m i n i s t r e n t l i b r e m e n t p a r d e s c o n s e i l s é l u s e t d a n s les c o n d i t i o n s 

p r é v u e s p a r la loi. » 

Code des communes - Livre V-Intérêts propres à certaines catégories d'habitants 

Chapitre 1 — Section de commune1 

Article L. 151-1 

« C o n s t i t u e u n e s e c t i o n d e c o m m u n e t o u t e p a r t i e d ' u n e c o m m u n e p o s s é d a n t à t i t r e 

p e r m a n e n t et e x c l u s i f d e s b i e n s ou d e s d r o i t s d i s t i n c t s d e c e u x de la c o m m u n e . 

L a s e c t i o n d e c o m m u n e a la p e r s o n n a l i t é j u r i d i q u e . » 

Article L. 151-2 

« L a g e s t i o n d e s b i e n s et d r o i t s d e la s e c t i o n est a s s u r é e p a r le conse i l m u n i c i p a l , p a r 

le m a i r e e t , d a n s les c a s p r é v u s a u x a r t i c l e s L. 151-6, L. 151-7, L. 151-8, L. 151-9, L. 151-

11 , L . 151-15 e t L. 151-18 d u p r é s e n t c o d e , p a r u n e c o m m i s s i o n s y n d i c a l e et p a r s o n 

p r é s i d e n t . » 

Article L. 151-3 

« (...) 

L e s m e m b r e s d e la c o m m i s s i o n s y n d i c a l e , chois i s p a r m i les p e r s o n n e s é l ig ib l e s a u 

conse i l m u n i c i p a l de la c o m m u n e d e r a t t a c h e m e n t , s o n t é l u s s e l o n les m ê m e s r è g l e s 

q u e les c o n s e i l l e r s m u n i c i p a u x d e s c o m m u n e s d e m o i n s d e 3 5 0 0 h a b i t a n t s (...) 

1. A r t i c l e s L. 2411-1 et s u i v a n t s d u c o d e g é n é r a l d e s co l l ec t i v i t é s t e r r i t o r i a l e s . 
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Le m a i r e d e la c o m m u n e d e r a t t a c h e m e n t est m e m b r e d e d r o i t d e la c o m m i s s i o n 

s y n d i c a l e . » 

Article L. 151-6 

« S o u s r é s e r v e d e s d i s p o s i t i o n s d e l ' a r t i c l e L. 151-15 , la c o m m i s s i o n s y n d i c a l e d é l i b è r e 

s u r les o b j e t s s u i v a n t s : 

1") C o n t r a t s p a s s é s a v e c la c o m m u n e d e r a t t a c h e m e n t ou u n e a u t r e s e c t i o n de la 

c o m m u n e ; 

2°) V e n t e , é c h a n g e et l o c a t i o n p o u r n e u f a n s ou p l u s d e b i e n s de la s e c t i o n ; 

3") C h a n g e m e n t d ' u s a g e de ces b i e n s ; 

4") T r a n s a c t i o n et a c t i o n s j u d i c i a i r e s ; 

5°) A c c e p t a t i o n s d e l i b é r a l i t é s ; 

6°) A d h é s i o n à u n e a s s o c i a t i o n s y n d i c a l e ou à t o u t e a u t r e s t r u c t u r e de r e g r o u p e m e n t 

financier ; 

7°) C o n s t i t u t i o n d ' u n e u n i o n d e s e c t i o n s ; 

8") D é s i g n a t i o n d e d é l é g u é s r e p r é s e n t a n t la s e c t i o n d e c o m m u n e ; 

L e s a c t e s n é c e s s a i r e s à l ' e x é c u t i o n d e c e s d é l i b é r a t i o n s s o n t p a s s é s p a r le p r é s i d e n t d e 

la c o m m i s s i o n s y n d i c a l e . 

(...) » 

GRIEFS 
F I n v o q u a n t l 'ar t icle 6 § 1 de la Conven t ion , la r e q u é r a n t e se p la in t d e 

ne pas avoir eu dro i t à un procès é q u i t a b l e , pu isqu 'e l le n ' a pu a s su re r 
c o r r e c t e m e n t sa défense , f au te d e moyens f inanciers suff isants , 
c o n t r a i r e m e n t aux pouvoirs publics a u x q u e l s elle é ta i t opposée d a n s la 
p r o c é d u r e l i t ig ieuse. C e t t e inéga l i t é de moyens c o n s t i t u e r a i t , selon elle, 
u n e violat ion du pr incipe de l 'égal i té des a r m e s . 

2. P a r a i l l eurs , la r e q u é r a n t e e s t ime avoir é té v ic t ime d ' une violat ion 
d e son dro i t a u r e spec t de ses b iens , tel q u e g a r a n t i pa r l 'ar t ic le 1 d u 
Pro tocole n" 1. 

EN DROIT 

La r e q u é r a n t e se p la in t de l ' in iqui té de la p r o c é d u r e t e r m i n é e p a r u n 
a r r ê t du Consei l d 'E t a t du 12 d é c e m b r e 1997 et e s t ime avoir é té v ic t ime 
d ' u n e viola t ion d e son dro i t de p r o p r i é t é . Elle invoque l 'ar t ic le 6 § 1 de la 
Conven t i on et l 'ar t icle 1 du Pro tocole n" 1. 

Toutefo is , la C o u r cons idère qu ' i l y a lieu d ' e x a m i n e r au p réa l ab l e si la 
sect ion de c o m m u n e r e q u é r a n t e jou i t du dro i t d e p r é s e n t e r u n e r e q u ê t e 
en v e r t u de l 'ar t icle 34 de la Conven t ion . 
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La C o u r r appe l l e q u ' a u x t e r m e s de l 'ar t ic le 34 p réc i t é , elle ne p e u t ê t r e 
saisie d ' une r e q u ê t e individuel le q u e « p a r t o u t e p e r s o n n e phys ique , t ou t e 
o rgan i sa t i on non g o u v e r n e m e n t a l e ou tout g r o u p e de pa r t i cu l i e r s ». 

En l 'espèce, la C o u r no te q u ' u n e sect ion de c o m m u n e est cons t i t uée pa r 
« t o u t e p a r t i e d ' une c o m m u n e possédan t à t i t r e p e r m a n e n t et exclusif des 
b iens ou des d ro i t s d i s t inc ts de ceux de la c o m m u n e » (ar t ic le L. 151-1 du 
code des c o m m u n e s ' ) . 

L a C o u r re lève é g a l e m e n t q u e sa ges t ion est a s s u r é e , en v e r t u de 
l 'ar t ic le L. 151-2 2 du code p réc i t é , pa r le conseil munic ipa l , pa r le m a i r e 
et , d a n s c e r t a i n e s s i tua t ions l i m i t a t i v e m e n t é n u m é r é e s p a r la loi, p a r une 
commiss ion syndicale . Les m e m b r e s de ce t t e commiss ion sont élus p a r m i 
les p e r s o n n e s éligibles au conseil mun ic ipa l de la c o m m u n e de 
r a t t a c h e m e n t , d a n s les m ê m e s condi t ions q u e des consei l lers m u n i c i p a u x 
de c o m m u n e s de moins de 3 500 h a b i t a n t s , et le m a i r e de la c o m m u n e de 
r a t t a c h e m e n t en est m e m b r e d e droi t . 

P a r a i l leurs , la C o u r soul igne q u e la miss ion d ' u n e sect ion de c o m m u n e 
est de pa r t i c ipe r à la ges t ion de biens et de d ro i t s collectifs, p a t r i m o i n e 
a t t a c h é à un t e r r i t o i r e d é t e r m i n é , d a n s l ' in té rê t g é n é r a l et non individuel 
de ses h a b i t a n t s . 

En c o n s é q u e n c e , la C o u r e s t ime q u ' u n e sect ion de c o m m u n e cons t i tue 
une p e r s o n n e m o r a l e de droi t publ ic , qu i exerce une p a r t i e de la pu issance 
pub l ique e t doi t ê t r e qual i f iée , aux fins de l 'ar t ic le 34 de la C o n v e n t i o n , 
d ' o rgan i sa t i on g o u v e r n e m e n t a l e . 

S 'agissant de la commiss ion syndicale , qu i en l 'espèce r e p r é s e n t e la 
sect ion de c o m m u n e d a n s son act ion devan t la Cour , à suppose r m ê m e 
qu 'e l le puisse ê t r e cons idérée c o m m e ag i ssan t en son n o m p r o p r e , elle ne 
peu t pas d a v a n t a g e ê t re qual i f iée d ' o rgan i sa t i on non g o u v e r n e m e n t a l e ou 
de g r o u p e m e n t de p e r s o n n e s ayan t un i n t é r ê t c o m m u n , au sens de 
l 'ar t ic le 34 de la Conven t ion . La C o u r e s t i m e , e n effet, q u ' à la différence 
d 'un g r o u p e m e n t d ' h a b i t a n t s c réé p o u r la défense d ' i n t é r ê t s individuels 
c o m m u n s , la commiss ion syndica le , g e s t i o n n a i r e d ' i n t é r ê t s collectifs, est 
r a t t a c h é e à un t e r r i t o i r e , dont la popu la t ion doit ê t r e cons idérée c o m m e 
u n e en t i t é non individual isée . 

Il s ' ensui t q u e la r e q u ê t e é c h a p p e à la c o m p é t e n c e ratione personae de la 
C o u r . Elle est donc incompa t ib l e avec les d isposi t ions de la Conven t ion , au 
sens de l 'ar t icle 35 § 3, et doit ê t re re je tée en appl ica t ion de l 'ar t ic le 35 § 4 
de la Conven t i on . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 

1. A r t i c l e L. 2411-1 d u c o d e g é n é r a l d e s co l l ec t i v i t é s t e r r i t o r i a l e s . 

2. A r t i c l e L. 2 4 1 1 - 2 d u c o d e g é n é r a l d e s co l l ec t i v i t é s t e r r i t o r i a l e s . 
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S U M M A R Y 1 

Victim - applicant complaining about legislation which does not directly 
affect him 

Article 34 

Victim - Locus standi - Actio popularis - Applicant complaining about legislation which 
does not directly affect him 

* * 

The applicant lodged a constitutional complaint against an Act regulating the 
compensation for and restitution of property confiscated by the State under the 
communist regime. He contended that the Act as a whole infringed constitutional 
guarantees and in particular the right of property. The Constitutional Court 
eventually declared several provisions of the Act unconstitutional. 

Held 
Article 34: The Act had never been enforced against the applicant. While 
individuals may complain that a law violates their rights by itself, in the absence 
of an individual measure of implementation, if they run the risk of being directly 
affected by it, in the instant case the applicant had failed to establish that he could 
have been personally affected by the Act; in particular, he had not substantiated 
that he was the potential holder of a right to restitution of or compensation for any 
property confiscated under the communist regime or that any property had been 
taken from his predecessors. Consequently, he could not claim to be a victim of a 
violation of the Convention: incompatible ratione personae. 

Case-law cited by the Court 

Klass and Others v. Germany, judgment of 6 September 1978, Series A no. 28 
Marckx v. Belgium, judgment of 13June 1979, Series A no. 31 
Association X and Others v. France, application no. 9939/82, Commission decision 
of 4July 1983, Decisions and Reports 34 
Johnston and Others v. Ireland, judgment of 18 December 1986, Series A no. 112 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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THE FACTS 

T h e app l ican t [Mr Mat i j a Ocic] is a C r o a t i a n c i t izen w h o was born in 
1932 a n d lives in Z a g r e b . H e is a lawyer. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t h e case , as s u b m i t t e d by t h e app l i can t , m a y be 
s u m m a r i s e d as follows. 

T h e appl icant lodged a cons t i t u t i ona l compla in t wi th t he C r o a t i a n 
C o n s t i t u t i o n a l C o u r t (Ustavni sud Republike Hrvatske) on 4 D e c e m b e r 1996, 
c l a iming tha t t he Act on c o m p e n s a t i o n for and r e s t i t u t i o n of asse t s t a k e n 
u n d e r t he Yugoslav c o m m u n i s t r e g i m e , as a whole , v io la ted the 
cons t i t u t iona l g u a r a n t e e s of r ight of p rope r ty , social j u s t i c e , ru le of law 
and r igh t of i n h e r i t a n c e . F u r t h e r m o r e , he c l a imed t h a t the provis ions of 
t he Act p r e v e n t e d h im from p r o t e c t i n g his own legal i n t e r e s t s as well as 
t he i n t e r e s t s of c l ien ts w h o m he r e p r e s e n t e d as an a t to rney-a t - l aw. 

After fou r t een m o n t h s , t he app l i can t r e q u e s t e d t he s p e e d i n g u p of 
p roceed ings before t he C o n s t i t u t i o n a l C o u r t a n d received no answer . 

T h e C o n s t i t u t i o n a l C o u r t gave its decis ion on 21 Apri l 1999, which was 
pub l i shed in t he Official G a z e t t e (Narodne novine). T h e C o n s t i t u t i o n a l 
C o u r t q u a s h e d or changed several provisions of t he Act in ques t i on as 
not be ing in conformi ty wi th the C r o a t i a n C o n s t i t u t i o n . First ly, changes 
were m a d e so as to recognise t he capac i ty of persons of foreign (non-
C r o a t i a n ) na t iona l i ty to be en t i t l ed to t he r igh t s s t e m m i n g from the Act 
in ques t ion . Secondly, t he fo rmer owner ' s pr ior i ty r ight to buy a flat whe re 
t h e r e ex is ted previously a specially p ro t ec t ed t e n a n c y (stanarskopravo) was 
abol i shed . 

B. R e l e v a n t d o m e s t i c law b e f o r e t h e a m e n d m e n t s m a d e by the 
C o n s t i t u t i o n a l C o u r t ( s e e a b o v e ) 

T h e re l evan t provisions of t he Act on c o m p e n s a t i o n for and r e s t i t u t i on 
of asse t s t a k e n u n d e r the Yugoslav c o m m u n i s t r eg ime provide the 
following: 

Sect ion 9: t he Act appl ies to f o rmer owners a n d the i r s t a t u t o r y hei rs 
who a r e re la t ives of t he first d e g r e e , excep t ing those of foreign na t iona l i ty . 

Sect ion 22: mos t of t he flats t h a t were let u n d e r a specially p ro t ec t ed 
t enancy shall not be r e t u r n a b l e to the i r or ig inal owners . C o m p e n s a t i o n 
m a y be d u e . 

Sec t ion 45 : c o m p a n y p r o p e r t y shal l not be r e t u r n a b l e . It provides for 
c o m p e n s a t i o n for such p roper ty . 
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Sect ion 48: only movable p rope r ty of cu l tu ra l , a r t i s t i c or his tor ical va lue 
will be r e t u r n e d to f o r m e r owners . W h e r e such p r o p e r t y is p re sen t ly 
cons ide red to be pa r t of the cu l tu ra l h e r i t a g e and is in the owne r sh ip of 
col lect ions , m u s e u m s , ga l l e r ies o r s imi la r i n s t i t u t ions , only c o m p e n s a t i o n 
may be awarded . 

Sect ion 53 : real p rope r ty which formed par t of t he a s se t s of a c o m p a n y 
shall not be r e t u r n a b l e , bu t c o m p e n s a t i o n m a y be d u e . 

Sect ion 54 exc ludes from r e s t i t u t i o n p r o p e r t y p re sen t ly in t h e 
possession of legal en t i t i e s in t he fields of h e a l t h , social wel fare , 
educa t ion , cu l t u r e , sc ience , e tc . It provides , however , t h a t the C r o a t i a n 
g o v e r n m e n t m a y decide to r e t u r n such p rope r ty in excep t iona l 
c i r c u m s t a n c e s . 

Sect ion 55 exc ludes from r e s t i t u t i o n a var ie ty of p r o p e r t y be long ing to 
legal pe r sons pe r fo rming public services or ded i ca t ed to public use or 
p rope r ty extra commercium. Res t i t u t i on is likewise exc luded w h e r e it would 
enta i l d a m a g e to t he e n v i r o n m e n t or pre judice the o p e r a t i o n of indus t r i a l 
complexes . 

Sec t ion 58 es tab l i shes t he s u m of 3,700,000 C r o a t i a n k u n a s as t he 
m a x i m u m a m o u n t of c o m p e n s a t i o n . 

COMPLAINTS 

1. T h e appl ican t compla ined u n d e r Art ic le 1 of Protocol No . 1 t h a t t he 
r ight of p rope r ty as such was viola ted by the Act on c o m p e n s a t i o n for a n d 
r e s t i t u t i on of asse t s t a k e n u n d e r the Yugoslav c o m m u n i s t r e g i m e . H e 
specifically con t e s t ed sect ions 9, 22, 45 , 48 , 53 , 54, 55 a n d 58 of t he Act in 
ques t i on . 

2. T h e app l ican t compla ined u n d e r Art ic le 6 § 1 of the Conven t ion t h a t 
his case had not been h e a r d wi th in a r ea sonab le t ime by the 
C o n s t i t u t i o n a l C o u r t . 

THE LAW 

1. T h e appl ican t c o m p l a i n e d t h a t t he Act in ques t ion , as a whole , 
v iola ted his r ight of p r o p e r t y u n d e r Art ic le 1 of Protocol No. 1. 

T h e C o u r t observes t h a t the appl ica t ion ra ises a n issue r e l a t i n g in 
p a r t i c u l a r to t he a l leged incompat ib i l i ty be tween the C o n v e n t i o n a n d its 
Pro tocol No. 1, on t h e one hand , a n d the Act in ques t ion , govern ing 
ques t i ons conce rn ing the r e s t i t u t i o n of t h e p r o p e r t y t a k e n d u r i n g a 
per iod of some forty-five yea r s , on the o t h e r h a n d . 

T h e C o u r t recal ls t h a t , whils t Ar t ic le 33 of the C o n v e n t i o n p e r m i t s a 
H i g h C o n t r a c t i n g P a r t y to refer to the C o u r t "any a l leged b r e a c h " of t he 
Conven t i on by a n o t h e r H igh C o n t r a c t i n g Pa r ty , Art ic le 34 r equ i r e s t h a t 
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an individual app l i can t should be able to c la im to be ac tua l ly affected by 
the m e a s u r e of which he compla ins . Art ic le 34 m a y not be used to found a n 
ac t ion in t he n a t u r e of a n actio popularis; nor m a y it form the basis of a 
claim m a d e in abstracto t h a t a law c o n t r a v e n e s t h e C o n v e n t i o n (see t h e 
Klass and O t h e r s v. G e r m a n y j u d g m e n t of 6 S e p t e m b e r 1978, Series A 
no. 28, pp . 17-18, § 33). T h e C o u r t f u r the r observes t h a t t he condi t ions 
govern ing individual app l ica t ions u n d e r Art ic le 34 of the C o n v e n t i o n a r e 
no t necessar i ly the s a m e as t he na t iona l c r i t e r i a r e l a t i ng to locus standi. 
Nat iona l ru les in th is respec t m a y serve pu rposes different from those 
c o n t e m p l a t e d by Art ic le 34 and , whils t those pu rp o s e s m a y s o m e t i m e s be 
ana logous , t hey need not always be (ibid., p . 19, § 36) . Be t h a t as it may, 
t h e C o u r t has held t h a t Art ic le 34 of the Conven t i on enab le s individuals to 
c o n t e n d t h a t a law violates the i r r igh t s by itself, in t h e absence of a n 
individual m e a s u r e of i m p l e m e n t a t i o n , if t hey r u n t h e risk of being 
d i rec t ly affected by it (see t he J o h n s t o n and O t h e r s v. I r e l and j u d g m e n t 
of 18 D e c e m b e r 1986, Ser ies A no. 112, p . 2 1 , § 42, a n d the M a r c k x v. 
Be lg ium j u d g m e n t of 13 J u n e 1979, Ser ies A no. 3 1 , pp . 13-14, § 27) . 

In t he p r e s e n t case t he legis la t ion c o m p l a i n e d of had never been 
enforced aga ins t t he app l i can t - his c la im was in t h e n a t u r e of an actio 
popularis by m e a n s of which he sought a review in abstracto of the 
con t e s t ed legis la t ion in t he light of the Conven t i on . 

Th i s be ing the case , it has now to be a s c e r t a i n e d w h e t h e r , by r eason of 
the p a r t i c u l a r legis la t ion be ing cha l l enged , the app l i can t qual if ies as a 
po t en t i a l vic t im, in t h e sense of Art ic le 34, of a viola t ion of Ar t ic le 6 § 1 
of t he C o n v e n t i o n a n d Ar t ic le 1 of Protocol No. 1, those Ar t ic les be ing the 
provisions giving rise to t he cen t r a l issue in t he p r e s e n t case . 

T h e r e l evan t pa r t of Art ic le 34 of t he C o n v e n t i o n r e a d s : 

" T h e C o u r t m a y r e c e i v e a p p l i c a t i o n s f rom a n y p e r s o n ... c l a i m i n g to be t h e v i c t i m of a 

v i o l a t i o n by o n e of t h e H i g h C o n t r a c t i n g P a r t i e s of t h e r i g h t s s e t f o r t h in t h e C o n v e n t i o n 

o r t h e P r o t o c o l s t h e r e t o . . ." 

In gene ra l , t he Act in ques t i on r e g u l a t e s t he e n t i t l e m e n t for r e s t i t u t i on 
of the p r o p e r t y t a k e n d u r i n g the Yugoslav c o m m u n i s t r e g i m e (a per iod of 
some forty-five yea r s ) , the scope of such r e s t i t u t i o n and the moda l i t i e s of 
c o m p e n s a t i o n or r e s t i t u t i on . A l t h o u g h the app l ican t con t e s t ed t he Act in 
ques t i on as a whole , he specifically cr i t ic ised sect ions 9, 22, 45, 48, 53 , 54, 
55 and 58. 

T h e C o u r t observes t h a t t he sect ions specified and the Act as a whole 
r e g u l a t e the ca tegor ies of p r o p e r t y t h a t migh t or m i g h t not be r e t u r n e d to 
fo rmer owners a n d the moda l i t i e s of c o m p e n s a t i o n . 

Sect ion 9 of t he Act in ques t i on res t r i c t s t he ca tegor ies of pe r sons tha t 
could be en t i t l ed to t he r igh t s u n d e r t h a t Act by exc lud ing all pr ivate 
pe r sons who a r e not C r o a t i a n ci t izens on the day of e n a c t m e n t of t h e Act. 
However , the C o n s t i t u t i o n a l C o u r t c h a n g e d t h a t provision so as to include 
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also foreign na t iona l s . In any case , t he appl ican t h imsel f is a C r o a t i a n 
ci t izen and , even before t he changes m a d e by the C o n s t i t u t i o n a l C o u r t , 
could not have been affected by tha t provision. 

Sect ion 22 provides t h a t the flats which h a d b e e n let u n d e r a specially 
p r o t e c t e d t enancy will not be r e t u r n e d to fo rmer owners , wi th the 
excep t ion of t he flats t a k e n from fo rmer owners on t he basis of t he laws 
on confiscat ion. However , accord ing to p a r a g r a p h 3 of sec t ion 22, fo rmer 
owners a r e en t i t l ed to c o m p e n s a t i o n . 

Sections 45, 48, 53 , 54 and 55 a l t oge the r exclude ce r t a in ca tegor ies of 
p roper ty from res t i tu t ion or from the r ights set out in the Act. Section 48 
re la tes to movable p rope r ty of cu l tu ra l , a r t i s t ic or historical value, section 53 
to ce r t a in ca tegor ies of real p roper ty , sections 54 and 55 to p roper ty which is in 
the possession of legal persons pe r fo rming public services or is in public use or 
p roper ty extra commercium. Section 58 provides t h a t the a m o u n t of compen­
sat ion m a y not exceed the s u m of3,700,000 C r o a t i a n kunas . 

Even a s s u m i n g tha t po t en t i a l benef ic iar ies of the r igh t s to be der ived 
from t h e c o n t e s t e d Act a r e en t i t l ed to t h e p ro tec t ion g r a n t e d by Art ic le 1 
of Protocol No. 1, the C o u r t no tes t h a t the appl ican t has failed to show 
t h a t he h imse l f could have in any way b e e n affected by t h e Act 
cha l l enged . Hi s ma in compla in t is t h a t t h a t Act v iola tes the r igh t of 
p r o p e r t y as such . O n l y sporadica l ly does the app l ican t m e n t i o n t h a t t he 
Act violates his h u m a n r igh t s a n d t h a t it has p r e v e n t e d h im from 
p r o t e c t i n g his own legal i n t e r e s t s or those of his c l ients . H e has no t 
shown t h a t he is a po ten t i a l ho lder of a r igh t to r e s t i t u t i on of or 
c o m p e n s a t i o n for any p r o p e r t y t a k e n from owners u n d e r t he Yugos lav 
c o m m u n i s t r e g i m e , nor t h a t any p r o p e r t y has ever been t a k e n from h im 
or his legal p redecesso r s . 

T h e C o u r t observes t h a t t h e r e is no sufficiently d i rec t connec t ion 
b e t w e e n the appl ican t as such and the injury he m a i n t a i n s he suffered as 
a resu l t of the a l leged b r e a c h of t he Conven t i on . In this connec t ion , t he 
C o u r t recal ls t h a t a pe r son who is u n a b l e to d e m o n s t r a t e t h a t he or she 
is pe r sona l ly affected by the app l ica t ion of t he law which he or she 
cri t icises c a n n o t c la im to be t he v ic t im of a v io la t ion of t h e Conven t i on 
(see Associa t ion X a n d O t h e r s v. F r a n c e , app l ica t ion no. 9939/82, 
C o m m i s s i o n decision of 4 J u l y 1983, Decis ions a n d R e p o r t s 34, p . 213) . 

For t he se r ea sons t he app l ican t c a n n o t be cons ide red t he v ic t im of a 
violat ion of the r igh t s set out in t he Conven t i on . Accordingly, his c la im 
u n d e r Art ic le 1 of Protocol No . 1 is i ncompa t ib l e ratione personae wi th the 
provisions of t he Conven t i on . 

2. T h e appl ican t compla ined t h a t t he l e n g t h of t he p roceed ings which 
he had i n s t i t u t e d before t he C o n s t i t u t i o n a l C o u r t r e g a r d i n g 
cons t i tu t iona l issues r e l a t e d to t he Act on c o m p e n s a t i o n for and 
r e s t i t u t i o n of asse t s t a k e n u n d e r the Yugoslav c o m m u n i s t r e g i m e had 
been excessive. H e invoked Art ic le 6 § 1 of t he Conven t ion . 
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W i t h r e g a r d to the app l ican t ' s compla in t u n d e r Art ic le 6 § 1 of t he 
C o n v e n t i o n , t h e C o u r t r e i t e r a t e s t h a t for Art ic le 6 § 1 to be appl icab le , 
t h e r e m u s t be a g e n u i n e a n d ser ious d i spu t e over a civil r ight which can 
be said, at least on a r g u a b l e g rounds , to be recognised u n d e r d o m e s t i c law. 
T h e o u t c o m e of t he p roceed ings m u s t be d i rec t ly decisive for the r ight in 
ques t i on . As the C o u r t has cons is ten t ly held, m e r e t e n u o u s connec t ions or 
r e m o t e consequences a r e not sufficient to b r ing Art ic le 6 § 1 in to play (see 
t he following j u d g m e n t s : M a s s o n and V a n Zon v. the N e t h e r l a n d s , 
28 S e p t e m b e r 1995, Ser ies A no. 327-A, p. 17, § 44; Ba lmer -Scha f ro th and 
O t h e r s v. Swi tze r land , 26 A u g u s t 1997, Reports of Judgments and Decisions 
1997-IV, p . 1357, § 3 2 ) . 

Whi le t he r igh t of p r o p e r t y as such is a civil r ight , t he C o u r t , in view of 
t he cons ide ra t ions pu t forward above a n d in view of t he actio popularis 
n a t u r e of t he app l i can t ' s c la im, concludes t h a t Art ic le 6 § 1 does not 
apply a n d t h a t th is c la im is i n c o m p a t i b l e ratione materiae wi th the 
provisions of the Conven t ion . 

It follows t h a t the appl ica t ion as a whole is inadmiss ib le wi th in the 
m e a n i n g of Art ic le 35 § 3 of t he Conven t i on a n d m u s t t he re fo re b e 
re jec ted in accordance wi th Art ic le 35 § 4 of t he Conven t ion . 

For these r easons , the C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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S O M M A I R E 1 

Victime - requérant se plaignant d'une législation ne l'affectant pas direc­
tement 

Article 34 

Victime - Locus standi - Actio popularis - Requérant se plaignant d'une législation ne 
l'affectant pas directement 

* 
* * 

Le requérant forma un recours constitutionnel contre une loi relative à la 
réparation et à la restitution des biens confisqués par l'Etat sous le régime 
communiste. Il alléguait que la loi considérée dans son ensemble méconnaissait 
certaines garanties constitutionnelles, et en particulier le droit de propriété. La 
Cour constitutionnelle jugea finalement plusieurs dispositions de la loi contraires 
à la Constitution. 

Article 34 : la loi n'a jamais été appliquée au détriment du requérant. Si les 
particuliers peuvent soutenir qu'une loi viole leurs droits par elle-même, en 
l'absence d'actes individuels d'exécution, s'ils risquent d'en subir directement les 
effets, le requérant en l'espèce n'a pas établi qu'il aurait pu être personnellement 
affecté par la loi ; en particulier, il n'a pas démontré être le détenteur potentiel 
d'un droit à restitution ou à indemnisation pour des biens confisqués sous le 
régime communiste, ni que des biens lui aient été dérobés, à lui ou à ses auteurs. 
En conséquence, il ne peut se prétendre victime d'une violation de la Convention : 
incompatibilité rationepersonae. 

Jurisprudence citée par la Cour 

Klass et autres c. Allemagne, arrêt du 6 septembre 1978, série A n" 28 
Marckx c. Belgique, arrêt du 13 juin 1979, série A n" 31 
Association X et autres c. France, requête n° 9939/82, décision de la Commission 
du 4 juillet 1983, Décisions et rapports 34 
Johnston et autres c. Irlande, arrêt du 18 décembre 1986, série A n" 112 

1. R é d i g é p a r le g re f fe , il n e lie p a s la C o u r . 
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(...) 

E N FAIT 

Le r e q u é r a n t [M. Mat i j a Ocic] est un r e s so r t i s san t c roa te né en 1932 et 
r é s idan t à Z a g r e b . Il est avocat . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause tels qu ' i l s ont é té exposés pa r le r e q u é r a n t peuven t 
se r é s u m e r c o m m e sui t . 

Le 4 d é c e m b r e 1996, le r e q u é r a n t saisit la C o u r cons t i tu t ionne l l e c roa te 
(Ustavni sud Republike Hrvatske) d ' u n recours aux t e r m e s d u q u e l , cons idérée 
dans son e n s e m b l e , la loi re la t ive à la r é p a r a t i o n et à la r e s t i t u t i o n des 
biens pris sous le r é g i m e c o m m u n i s t e yougoslave violait les g a r a n t i e s 
cons t i t u t ionne l l e s p r o t é g e a n t le dro i t de p r o p r i é t é , la j u s t i c e sociale, 
l 'é ta t de droi t et le droi t d ' hé r i t e r . L ' in t é ressé a l légua i t de surcroî t que 
les d isposi t ions de la loi l ' e m p ê c h a i e n t de s a u v e g a r d e r t a n t ses p rop res 
i n t é r ê t s j u r i d i q u e s q u e ceux des c l ien ts qu ' i l r e p r é s e n t a i t en qua l i t é 
d 'avocat . 

Aprè s q u a t o r z e mois, le r e q u é r a n t sollicita l ' accé léra t ion de la 
p r o c é d u r e ma i s ne reçut a u c u n e r éponse . 

La C o u r cons t i t u t ionne l l e se p r o n o n ç a le 21 avril 1999 pa r u n e décision 
qui fut publ iée d a n s le J o u r n a l officiel (Narodne novine). Elle a n n u l a ou 
modif ia p lus i eu r s d ispos i t ions de la loi l i t ig ieuse qu ' e l l e j u g e a i t non 
conformes à la C o n s t i t u t i o n c roa te . P r e m i è r e m e n t , elle a m e n d a le t ex te 
de m a n i è r e à é t e n d r e a u x p e r s o n n e s de na t iona l i t é é t r a n g è r e (c 'es t -à-dire 
non c roa te ) la capac i t é à j o u i r des droi t s r e c o n n u s d a n s la loi. 
D e u x i è m e m e n t , elle abolit la disposi t ion conférant aux anc iens 
p r o p r i é t a i r e s le dro i t d ' a c h e t e r un a p p a r t e m e n t d a n s les cas où exis ta i t 
p r é c é d e m m e n t un bail s p é c i a l e m e n t p r o t é g é (stanarsku pravo). 

B. Le d r o i t i n t e r n e p e r t i n e n t te l qu' i l s ' app l iqua i t avant les 
a m e n d e m e n t s a p p o r t é s par la C o u r c o n s t i t u t i o n n e l l e (voir 
c i - d e s s u s ) 

Les disposi t ions p e r t i n e n t e s de la loi re la t ive à la r é p a r a t i o n et à la 
r e s t i t u t i on des b iens pris sous le r é g i m e c o m m u n i s t e yougoslave peuven t 
se r é s u m e r c o m m e sui t : 

L 'a r t ic le 9 s ' app l iqua i t a u x anc iens p r o p r i é t a i r e s et à leurs hé r i t i e r s 
légaux pour a u t a n t qu ' i l s 'agît de p a r e n t s au p r e m i e r d e g r é , à l ' except ion 
de ceux de na t iona l i t é é t r a n g è r e . 

L 'a r t i c le 22 prévoyai t p o u r la p l u p a r t des a p p a r t e m e n t s d o n n é s en 
locat ion au moyen d ' u n bail spéc i a l emen t p ro t égé qu ' i ls ne p o u r r a i e n t 



468 DÉCISION O C I C c. CROATIE 

ê t r e r e s t i t ué s à leurs p r o p r i é t a i r e s d 'o r ig ine , lesquels pouva ien t d e m a n d e r 
à ê t r e i ndemni sé s . 

D ' a p r è s l 'ar t icle 45 , les b iens des sociétés ne pouva ien t ê t r e r e s t i t ué s . 
Les p rop r i é t a i r e s pouva ien t d e m a n d e r à ê t r e i ndemni sé s . 

En ve r tu de l 'ar t ic le 48 , les b iens m e u b l e s de va leu r cu l tu re l l e , 
a r t i s t i q u e ou h i s to r ique cons idé rés c o m m e faisant p a r t i e de l ' hé r i t age 
cu l tu r e l et se t r o u v a n t en possession de col lect ions, de m u s é e s , de 
ga le r ies ou d ' i n s t i t u t ions a n a l o g u e s ne pouva ien t ê t r e r e s t i t ué s à leurs 
anc iens p r o p r i é t a i r e s , seule u n e i n d e m n i s a t i o n pouvan t ê t r e accordée à 
ceux-ci . 

L 'a r t i c le 53 d isposa i t q u e les b iens immobi l i e r s fa isant p a r t i e du 
p a t r i m o i n e d ' une société ne pouva ien t ê t r e r e s t i t u é s , u n e i n d e m n i s a t i o n 
pouvan t toutefois ê t r e accordée . 

L 'a r t ic le 54 excluai t la r e s t i t u t i o n des b iens se t r o u v a n t en possession 
de p e r s o n n e s m o r a l e s œ u v r a n t d a n s les d o m a i n e s de la s a n t é , de la 
sécur i t é sociale, de l ' éduca t ion , de la c u l t u r e , de la sc ience, e tc . Il 
précisa i t toutefois q u e le g o u v e r n e m e n t c roa te pouvai t , d a n s des 
c i r cons tances excep t ionne l l es , déc ide r de r e s t i t u e r s emblab le s b iens . 

L 'a r t ic le 55 excluai t la r e s t i t u t i on d ' u n e sér ie de b iens a p p a r t e n a n t à 
des p e r s o n n e s m o r a l e s c h a r g é e s d ' u n e miss ion de service publ ic ou 
des t inés à l 'usage publ ic , ainsi q u e les b iens extra commercium. La 
r e s t i t u t i o n é ta i t é g a l e m e n t exclue d a n s les cas où elle r i squa i t de cause r 
des d o m m a g e s à l ' e n v i r o n n e m e n t ou d ' e n t r a v e r le f o n c t i o n n e m e n t de 
complexes indus t r i e l s . 

L 'a r t ic le 58 fixait à 3 700 000 k u n a s c roa t e s p a r p e r s o n n e le m o n t a n t 
m a x i m u m des r e s t i t u t i ons . 

G R I E F S 

1. Le r e q u é r a n t a l l ègue , sur le t e r r a i n de l 'ar t ic le 1 du Protocole n° 1, 
q u e la loi re la t ive à la r é p a r a t i o n e t à la r e s t i t u t i o n des b iens pr is sous le 
r é g i m e c o m m u n i s t e yougoslave viole le droi t de p r o p r i é t é . Il en con te s t e 
n o t a m m e n t les a r t ic les 9, 22, 45 , 48 , 53 , 54, 55 et 58 de la loi en ques t ion . 

2. I n v o q u a n t l 'ar t icle 6 § 1 de la Conven t ion , le r e q u é r a n t cons idère 
p a r a i l leurs q u e sa cause n ' a pas é té e x a m i n é e d a n s un déla i r a i sonnab le 
p a r la C o u r cons t i t u t ionne l l e . 

E N D R O I T 

1. Le r e q u é r a n t a l lègue q u e , pr i se d a n s son e n s e m b l e , la loi l i t igieuse 
viole le dro i t de p r o p r i é t é q u e lui r econna î t l 'ar t ic le 1 du Protocole n" 1. 

La C o u r observe q u e la r e q u ê t e soulève u n e ques t ion re la t ive en 
pa r t i cu l i e r à l ' incompat ib i l i t é a l l éguée e n t r e , d ' u n e pa r t , la Conven t ion 
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et son Protocole n" 1, e t , d ' a u t r e p a r t , la loi que re l l é e , qui régi t les 
ques t ions re la t ives à la r e s t i t u t ion des b iens pris p e n d a n t une pér iode de 
q u e l q u e q u a r a n t e - c i n q ans . 

La C o u r r appe l l e que , t and i s que l 'ar t ic le 33 de la C o n v e n t i o n habi l i te 
tout E t a t c o n t r a c t a n t à saisir la C o u r de « tou t m a n q u e m e n t » qu ' i l c ro i ra 
pouvoir i m p u t e r à u n a u t r e E t a t c o n t r a c t a n t , u n e p e r s o n n e phys ique doit , 
pour pouvoir i n t rodu i r e u n e r e q u ê t e en ve r tu de l 'ar t icle 34, pouvoir se 
p r é t e n d r e ef fec t ivement lésée p a r la m e s u r e do n t elle se p l a in t . L 'a r t i c le 
34 n ' i n s t i t ue pas , au profit des pa r t i cu l i e r s , u n e sor te d'actio popularis pour 
l ' i n t e r p r é t a t i o n de la Conven t i on ; il ne les au to r i s e pas à se p la indre in 
abstracto d ' u n e loi p a r cela seul qu 'e l l e leur s emble enf re indre la 
Conven t i on ( a r r ê t Klass et a u t r e s c. A l l e m a g n e du 6 s e p t e m b r e 1978, 
série A n° 28, pp . 17-18, § 33) . La C o u r observe en o u t r e q u e les 
condi t ions rég issan t les r e q u ê t e s individuel les au t i t r e de l 'ar t ic le 34 de 
la C o n v e n t i o n ne sont pas n é c e s s a i r e m e n t les m ê m e s q u e les c r i t è res 
n a t i o n a u x en m a t i è r e de locus stanai. Les règles na t i ona l e s à cet é g a r d 
peuven t servir des bu t s différents de ceux envisagés pa r l 'ar t ic le 34 et, si 
ces bu t s p e u v e n t parfois ê t r e ana logues , ils ne le sont pas toujours (ibidem, 
p. 19, § 36) . Quo i qu' i l en soit, la C o u r a j u g é que l 'ar t ic le 34 de la 
Conven t i on habi l i te les pa r t i cu l i e r s à sou ten i r q u ' u n e loi viole leurs 
d ro i t s p a r e l l e - m ê m e , e n l ' absence d ' a c t e s individuels d ' exécu t ion , s'ils 
r i squen t d ' en subi r d i r e c t e m e n t les effets ( a r r ê t s J o h n s t o n et a u t r e s 
c. I r l ande du 18 d é c e m b r e 1986, série A n" 112, p . 2 1 , § 42, et M a r c k x 
c. Be lg ique du 13 j u i n 1979, sér ie A n° 3 1 , pp . 13-14, § 27) . 

En l 'espèce, la légis lat ion inc r iminée n ' a j a m a i s é t é app l i quée a u 
d é t r i m e n t du r e q u é r a n t , don t le r ecours s ' a p p a r e n t e à u n e ac t ion 
popula i re au t r ave r s de laque l le il che rche à faire con t rô le r in abstracto, a u 
r ega rd de la C o n v e n t i o n , la légis la t ion con t e s t ée . 

C e l a é t a n t , il s 'agit m a i n t e n a n t de d é t e r m i n e r si, à ra ison de la 
légis la t ion inc r iminée , le r e q u é r a n t peu t ê t r e cons idéré c o m m e u n e 
v ic t ime po ten t i e l l e , au sens de l 'ar t icle 34, d ' u n e viola t ion de l 'ar t icle 6 § 1 
de la C o n v e n t i o n et de l 'ar t icle 1 du Protocole n" 1, ces deux ar t ic les é t a n t 
les d isposi t ions qu i se t r o u v e n t au c œ u r de la p r é s e n t e espèce . 

La p a r t i e p e r t i n e n t e d e l 'ar t ic le 34 de la C o n v e n t i o n est ainsi l ibellée : 

« La C o u r p e u t ê t r e sa i s ie d ' u n e r e q u ê t e p a r t o u t e p e r s o n n e (...) q u i se p r é t e n d 

v i c t i m e d ' u n e v i o l a t i o n p a r l ' u n e d e s H a u t e s P a r t i e s c o n t r a c t a n t e s d e s d r o i t s r e c o n n u s 

d a n s la C o n v e n t i o n o u s e s P r o t o c o l e s . (...) » 

D ' u n e m a n i è r e g é n é r a l e , la loi c r i t iquée régi t le dro i t à o b t e n i r la 
r e s t i t u t i o n de b iens pr is sous le r é g i m e c o m m u n i s t e yougoslave (qui a 
couver t u n e pé r iode de q u e l q u e q u a r a n t e - c i n q ans ) , a insi q u e la po r t ée 
de pare i l le r e s t i t u t i o n et les moda l i t é s de r é p a r a t i o n ou de r e s t i t u t ion . 
Bien q u e le r e q u é r a n t con t e s t e la loi l i t ig ieuse d a n s son e n s e m b l e , il en 
d é n o n c e de façon plus précise les a r t ic les 9, 22, 45 , 48, 53 , 54, 55 et 58. 
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La C o u r observe q u e les a r t ic les s u s m e n t i o n n é s et la loi d a n s son 
e n s e m b l e déf inissent les ca tégor ies de b iens qu i p e u v e n t ou ne p e u v e n t 
pas ê t r e r e s t i t u é s à leurs anc iens p r o p r i é t a i r e s , a insi q u e les moda l i t é s 
d ' i n d e m n i s a t i o n de ceux-ci . 

L 'ar t ic le 9 de la loi l i t igieuse l imi te les ca t égor i e s de p e r s o n n e s pouvan t 
bénéficier des dro i t s p révus pa r la loi en exc luan t l ' ensemble des 
pa r t i cu l i e r s ne possédan t pas la na t iona l i t é c roa t e au j o u r de la 
p r o m u l g a t i o n de la loi. Toutefo is , la C o u r cons t i t u t ionne l l e a modifié 
ce t t e d ispos i t ion de m a n i è r e à en faire bénéficier les r e s so r t i s s an t s 
é t r a n g e r s . En tou t é t a t de cause , le r e q u é r a n t l u i - m ê m e est un ci toyen 
c roa t e et , m ê m e avant les c h a n g e m e n t s o p é r é s p a r la C o u r 
cons t i t u t ionne l l e , il n ' a u r a i t pu ê t r e affecté p a r ce t t e d isposi t ion. 

L 'ar t ic le 22 prévoit q u e les a p p a r t e m e n t s qui ava ien t é t é donnés en 
locat ion au moyen d ' u n bail spéc i a l emen t p ro t égé ne p e u v e n t ê t r e 
r e s t i t u é s à l eu r s anc i ens p r o p r i é t a i r e s , à l ' except ion des a p p a r t e m e n t s 
pr is sur la base de la loi de confiscat ion. Toute fo i s , d ' ap rè s le p a r a ­
g r a p h e 3 de l 'ar t ic le 22, les anc iens p r o p r i é t a i r e s on t le droi t de 
d e m a n d e r à ê t r e i n d e m n i s é s . 

Les a r t i c les 45 , 48 , 53 , 54 et 55 c o m b i n é s exc luen t la r e s t i t u t i o n de 
ce r t a ines ca tégor ies de biens et l ' appl ica t ion des dro i t s r econnus p a r la 
loi. Sont a insi visés c e r t a i n s b i ens m e u b l e s possédan t u n e v a l e u r 
cu l tu re l l e , a r t i s t i q u e ou h i s to r ique (ar t ic le 48) , c e r t a i n e s ca tégor ies de 
b iens immobi l i e r s (ar t ic le 53), c e r t a in s b iens qui se t rouven t en 
possession de p e r s o n n e s m o r a l e s c h a r g é e s d ' u n e miss ion de service publ ic 
ou qui sont des t inés à l 'usage publ ic , ainsi q u e ceux qu i sont extra 
commercium (a r t ic les 54 et 55) . L 'a r t ic le 58 prévoi t q u e le m o n t a n t de 
l ' i n d e m n i t é ne p e u t excéde r 3 700 000 k u n a s c roa t e s . 

A suppose r m ê m e q u e les bénéf ic ia i res po t en t i e l s des dro i t s r econnus 
p a r la loi i nc r iminée pu issen t p r é t e n d r e à la p ro tec t ion offerte p a r 
l 'ar t ic le 1 du Pro toco le n° 1, la C o u r re lève q u e le r e q u é r a n t n ' a pas 
d é m o n t r é qu ' i l a u r a i t pu p e r s o n n e l l e m e n t , d ' u n e m a n i è r e ou d ' une 
a u t r e , ê t r e affecté p a r la loi l i t ig ieuse. Son grief p r inc ipa l consis te à d i re 
q u e la loi viole le droi t de p r o p r i é t é en t a n t q u e tel . C e n ' es t 
q u ' i n c i d e m m e n t qu ' i l a l lègue q u e la loi viole ses d ro i t s f o n d a m e n t a u x et 
qu 'e l l e l ' e m p ê c h e de p r o t é g e r t a n t ses p r o p r e s i n t é r ê t s j u r i d i q u e s que 
ceux de ses c l ien ts . Il n ' a pas d é m o n t r é ê t r e le d é t e n t e u r po ten t i e l d ' u n 
droi t à r e s t i t u t i o n ou à i n d e m n i s a t i o n p o u r des b iens dé robés à leurs 
p r o p r i é t a i r e s sous le r é g i m e c o m m u n i s t e yougoslave, ni que des b iens lui 
a ien t é té dé robés , à lui ou à ses a u t e u r s . 

La C o u r observe qu ' i l n ' ex i s te pas un lien su f f i samment d i rec t e n t r e le 
r e q u é r a n t en t a n t q u e tel et le d o m m a g e qu ' i l p r é t e n d avoir subi du fait de 
la viola t ion a l l éguée de la C o n v e n t i o n . A cet é g a r d , la C o u r rappe l le 
q u ' u n e p e r s o n n e qu i n 'es t pas en m e s u r e de d é m o n t r e r qu 'e l le subi t 
p e r s o n n e l l e m e n t les effets de l ' appl ica t ion de la loi qu 'e l l e c r i t ique ne 
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peu t se p r é t e n d r e v ic t ime d ' u n e violat ion de la Conven t ion (Associat ion X 
et a u t r e s c. F r a n c e , r e q u ê t e n" 9939/82, décis ion de la C o m m i s s i o n d u 
4 ju i l l e t 1983, Décis ions et r a p p o r t s 34, p . 213) . 

Pa r ces motifs , le r e q u é r a n t ne p e u t ê t r e r é p u t é v ic t ime d ' une violat ion 
des dro i t s consacrés p a r la Conven t i on . P a r t a n t , le gr ief fo rmulé par lui 
sous l 'angle de l 'ar t icle 1 du Protocole n" 1 est i ncompa t ib l e ratione 
personae avec les d isposi t ions de la Conven t i on . 

2. Le r e q u é r a n t a l l ègue q u e la p r o c é d u r e e n g a g é e p a r lui d e v a n t la 
C o u r cons t i tu t ionne l l e en r a p p o r t avec des ques t i ons cons t i t u t ionne l l e s 
re la t ives à la loi sur la r é p a r a t i o n et la r e s t i t u t i o n des b iens pr is sous le 
r é g i m e c o m m u n i s t e yougoslave a connu une d u r é e excessive. Il invoque 
l 'ar t icle 6 § 1 de la Conven t i on . 

A cet é g a r d , la C o u r rappe l le q u e pour q u e l ' a r t ic le 6 § 1 t rouve à 
s ' app l iquer il faut qu ' i l y ait une c o n t e s t a t i o n réel le et sé r i euse sur u n 
droi t q u e l 'on peu t p r é t e n d r e , au moins de m a n i è r e dé fendab le , r econnu 
en dro i t i n t e r n e . L ' i ssue de la p r o c é d u r e doit ê t r e d i r e c t e m e n t 
d é t e r m i n a n t e p o u r le droi t en ques t ion . D ' a p r è s la j u r i s p r u d e n c e 
c o n s t a n t e de la C o u r , l 'ar t ic le 6 § 1 ne se c o n t e n t e pas , pour e n t r e r en 
j e u , d ' un l ien t énu ni de r épe rcuss ions lo in ta ines ( a r r ê t s M a s s o n et V a n 
Zon c. Pays-Bas d u 28 s e p t e m b r e 1995, sér ie A n" 327-A, p. 17, § 44, et 
Ba lmer -Scha f ro th et a u t r e s c. Suisse du 26 aoû t 1997, Recueil des arrêts et 
décisions 1997-IV, p. 1357, § 32). 

Si le droi t de p r o p r i é t é en t an t q u e tel est un droi t de c a r a c t è r e civil, la 
Cour , eu é g a r d aux cons idé ra t ions qu i p r é c è d e n t et vu la n a t u r e du gr ief 
du r e q u é r a n t , qu i relève de la no t ion A'actio popularis, conclut q u e l 'ar t icle 
6 § 1 ne s ' appl ique pas en l 'espèce et q u e la r e q u ê t e est i ncompa t ib l e 
ratione materiae avec les d ispos i t ions de la Conven t i on . 

Il en r é su l t e q u e la r e q u ê t e d a n s son e n s e m b l e est i r recevab le au sens 
de l 'ar t ic le 35 § 3 de la C o n v e n t i o n et qu ' i l y a donc lieu d e la re je te r , 
c o n f o r m é m e n t à l 'ar t ic le 35 § 4 de la Conven t i on . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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