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F r o m 1 N o v e m b e r 1998, t h e Reports ofJudgments and Decisions o f t h e E u r o p e a n C o u r t o f 

H u m a n R i g h t s c o n t a i n a s e l e c t i o n of j u d g m e n t s d e l i v e r e d a n d d e c i s i o n s a d o p t e d a f t e r t h e 

e n t r y i n t o force of P r o t o c o l N o . 11 to t h e C o n v e n t i o n for t h e P r o t e c t i o n of H u m a n R i g h t s a n d 

F u n d a m e n t a l F r e e d o m s . All j u d g m e n t s a n d d e c i s i o n s of t h e C o u r t ( w i t h t h e e x c e p t i o n of 

d e c i s i o n s t a k e n by c o m m i t t e e s of t h r e e j u d g e s p u r s u a n t to A r t i c l e 28 of t h e C o n v e n t i o n ) , 

i n c l u d i n g t h o s e not p u b l i s h e d in th i s s e r i e s , a r e a v a i l a b l e in t h e C o u r t ' s c a s e - l a w d a t a b a s e 

( H U D O C ) w h i c h is a c c e s s i b l e via t h e C o u r t ' s w e b s i t e ( h t t p : / / w w w . e c h r . c o e . i n t ) . 

Note on citation 

T h e fo rm of c i t a t i o n for j u d g m e n t s a n d d e c i s i o n s p u b l i s h e d in t h i s s e r i e s f r o m 1 N o v e m b e r 

1998 follows t h e p a t t e r n : n a m e of c a s e (in i t a l i c s ) , a p p l i c a t i o n n u m b e r , p a r a g r a p h n u m b e r 

(for j u d g m e n t s ) , a b b r e v i a t i o n of t he E u r o p e a n C o u r t of H u m a n R i g h t s ( E C H R ) , y e a r a n d 

n u m b e r of v o l u m e . 

In t h e a b s e n c e of a n y i n d i c a t i o n t o t h e c o n t r a r y t h e c i t e d t e x t is a j u d g m e n t o n t h e m e r i t s 

d e l i v e r e d by a C h a m b e r of t h e C o u r t . A n y v a r i a t i o n f rom t h a t is a d d e d in b r a c k e t s a f t e r t h e 

n a m e of t h e c a s e : " ( d e c . ) " for a d e c i s i o n on a d m i s s i b i l i t y , " ( p r e l i m i n a r y o b j e c t i o n s ) " for a 

j u d g m e n t c o n c e r n i n g o n l y p r e l i m i n a r y o b j e c t i o n s , " G u s t s a t i s f a c t i o n ) " for a j u d g m e n t 

c o n c e r n i n g o n l y j u s t s a t i s f a c t i o n , " ( r e v i s i o n ) " for a j u d g m e n t c o n c e r n i n g r e v i s i o n , " ( i n t e r 

p r e t a t i o n ) " for a j u d g m e n t c o n c e r n i n g i n t e r p r e t a t i o n , " ( s t r i k i n g o u t ) " for a j u d g m e n t s t r i k 

i n g t h e c a s e o u t , o r " ( f r i end ly s e t t l e m e n t ) " for a j u d g m e n t c o n c e r n i n g a f r i end ly s e t t l e m e n t . 

" [ G C ] " is a d d e d if t h e j u d g m e n t o r d e c i s i o n h a s b e e n g iven by t h e G r a n d C h a m b e r of t h e 

C o u r t . 

Examples 

J u d g m e n t o n t h e m e r i t s d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland, n o . 4 5 6 7 8 / 9 8 , § 24, E C H R 1999-11 

J u d g m e n t o n t h e m e r i t s d e l i v e r e d by the G r a n d C h a m b e r 

Campbell v. Ireland [ G C ] , no. 4 5 6 7 8 / 9 8 , § 24 , E C H R 1999-11 

D e c i s i o n o n a d m i s s i b i l i t y d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( d e c ) , no. 4 5 6 7 8 / 9 8 , E C H R 1999-11 

D e c i s i o n on a d m i s s i b i l i t y d e l i v e r e d by the G r a n d C h a m b e r 

Campbell v. Ireland (dec . ) [ G C ] , n o . 4 5 6 7 8 / 9 8 , E C H R 1999-11 

J u d g m e n t o n p r e l i m i n a r y o b j e c t i o n s d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( p r e l i m i n a r y o b j e c t i o n s ) , n o . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t on j u s t s a t i s f a c t i o n d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( jus t s a t i s f a c t i o n ) , n o . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t o n r e v i s i o n d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( r e v i s i o n ) , n o . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t o n i n t e r p r e t a t i o n d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( i n t e r p r e t a t i o n ) , no. 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t s t r i k i n g t h e c a s e o u t d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( s t r i k i n g o u t ) , n o . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t o n a f r i end ly s e t t l e m e n t d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( f r i end ly s e t t l e m e n t ) , n o . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

http://www.echr.coe.int


D e p u i s le 1" n o v e m b r e 1998, le Recueil des arrêts et décisions de la C o u r e u r o p é e n n e d e s 

D r o i t s de l ' H o m m e r e n f e r m e u n e s é l e c t i o n d e s a r r ê t s r e n d u s et d e s d é c i s i o n s a d o p t é e s a p r è s 

l ' e n t r é e e n v i g u e u r d u P r o t o c o l e n" 11 à la C o n v e n t i o n de s a u v e g a r d e d e s D r o i t s de l ' H o m m e 

et d e s L i b e r t é s f o n d a m e n t a l e s . T o u s les a r r ê t s et d é c i s i o n s d e la C o u r (à l ' e x c e p t i o n d e s 

d é c i s i o n s p r i s e s p a r d e s c o m i t é s de t r o i s j u g e s e n a p p l i c a t i o n d e l ' a r t i c l e 28 de la C o n v e n t i o n ) , 

y c o m p r i s c e u x et ce l les n o n p u b l i é s d a n s la p r é s e n t e s é r i e , se t r o u v e n t d a n s la b a s e d e 

d o n n é e s s u r la j u r i s p r u d e n c e d e la C o u r ( I I I J D O C ) , a c c e s s i b l e su r le s i t e I n t e r n e t d e la C o u r 

( h t t p : / / w w w . e c h r . G o e . i n t ) . 

Note concernant la citation des arrêts et décisions 

L e s a r r ê t s e t d é c i s i o n s p u b l i é s d a n s la p r é s e n t e s é r i e à c o m p t e r d u 1" n o v e m b r e 1998 son t 

c i t é s de la m a n i è r e s u i v a n t e : n o m d e l ' a f fa i re ( en i t a l i q u e ) , n u m é r o d e la r e q u ê t e , n u m é r o d u 

p a r a g r a p h e ( p o u r les a r r ê t s ) , s iglc d e la C o u r e u r o p é e n n e d e s D r o i t s de l ' H o m m e ( C K D H ) , 

a n n é e et n u m é r o d u r e c u e i l . 

Sauf m e n t i o n p a r t i c u l i è r e , le t e x t e ci té es t ce lu i d ' u n a r r ê t s u r le fond r e n d u p a r u n e 

c h a m b r e d e la C o u r . L ' o n a j o u t e a p r è s le n o m d e l ' a f fa i re « (déc . ) » p o u r u n e d é c i s i o n s u r la 

r e c e v a b i l i t é , « ( e x c e p t i o n s p r é l i m i n a i r e s ) » p o u r u n a r r ê t ne p o r t a n t q u e s u r d e s e x c e p t i o n s 

p r é l i m i n a i r e s , « ( s a t i s f a c t i o n é q u i t a b l e ) » p o u r u n a r r ê t n e p o r t a n t q u e s u r la s a t i s f a c t i o n 

é q u i t a b l e , « ( r év i s ion ) » p o u r un a r r ê t d e r év i s ion , « ( i n t e r p r é t a t i o n ) » p o u r u n a r r ê t 

d ' i n t e r p r é t a t i o n , « ( r a d i a t i o n ) » p o u r un a r r ê t r a y a n t l 'af fa i re d u r ô l e , « ( r è g l e m e n t 

a m i a b l e ) » p o u r u n a r r ê t s u r u n r è g l e m e n t a m i a b l e , e t « [ G C ] » si l ' a r r ê t o u la d é c i s i o n on t 

é t é r e n d u s p a r la G r a n d e C h a m b r e d e la C o u r . 

Exemples 

A r r ê t r e n d u p a r u n e c h a m b r e s u r le fond 

Dupont c. France, n" 4 5 6 7 8 / 9 8 , § 24 , C E D H 1999-11 

A r r ê t r e n d u p a r la G r a n d e C h a m b r e s u r le fond 
Dupont c. France [ G C ] , n" 4 5 6 7 8 / 9 8 , § 24 , C E D H 1999-11 

D é c i s i o n r e n d u e p a r u n e c h a m b r e s u r la r e c e v a b i l i t é 

Dupont c. France ( d é c ) , n" 4 5 6 7 8 / 9 8 , C E D H 1999-11 

D é c i s i o n r e n d u e p a r la G r a n d e C h a m b r e s u r la r e c e v a b i l i t é 
Dupont c. France (déc . ) [ G C ] , n" 4 5 6 7 8 / 9 8 , C E D H 1999-11 

A r r ê t r e n d u p a r u n e c h a m b r e s u r d e s e x c e p t i o n s p r é l i m i n a i r e s 

Dupont c. France ( e x c e p t i o n s p r é l i m i n a i r e s ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t r e n d u p a r u n e c h a m b r e s u r la s a t i s f a c t i o n é q u i t a b l e 

Dupont c. France ( s a t i s f a c t i o n é q u i t a b l e ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t de rév i s ion r e n d u p a r u n e c h a m b r e 

Dupont c. France ( r é v i s i o n ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t d ' i n t e r p r é t a t i o n r e n d u p a r u n e c h a m b r e 
Dupont c. France ( i n t e r p r é t a t i o n ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t r e n d u p a r u n e c h a m b r e r a y a n t l ' a f fa i re d u r ô l e 

Dupont c. France ( r a d i a t i o n ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t r e n d u p a r u n e c h a m b r e s u r u n r è g l e m e n t a m i a b l e 

Dupont c. France ( r è g l e m e n t a m i a b l e ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

http://www.echr.Goe.int


C o n t e n t s / T a b l e d e s m a t i è r e s 

Page 

Subject matter/Objet des affaires V I I 

Mazurek c. France, n" 34406/97 , a r r ê t d u 1" février 2000 I 
Mazurek v. France, no. 34406/97 , j u d g m e n t of 1 F e b r u a r y 2000 ... 23 

Caballero v. the United Kingdom [ G C ] , no. 32819/96, j u d g m e n t of 
8 F e b r u a r y 2000 45 
Caballero c. Royaume-Uni [ G C ] , n" 32819/96, a r r ê t du 8 février 
2000 77 

McGonnell v. the United Kingdom, no. 28488/95, j u d g m e n t of 
8 F e b r u a r y 2000 107 
McGonnell c. Royaume-Uni, n" 28488/95 , a r r ê t du 8 février 2000 .. 127 

Stefanelli c. Saint-Marin, n" 35396/97, a r r ê t du 8 février 2000 149 
Stejanelli v. San Marino, no. 35396/97, j u d g m e n t of 8 F e b r u a r y 
2000 .' 159 

Garcia Manibardo c. Espagne, n" 38695/97, a r r ê t du 15 février 2000 169 
Garcia Manibardo r. Spain, no. 38695/97 , j u d g m e n t of 15 Feb
r u a r y 2000 185 

Amann c. Suisse [ G C ] , n" 27798/95, a r r ê t du 16 février 2000 201 
Amann v. Switzerland [ G C ] , no. 27798/95 , j u d g m e n t of 16 Feb
rua ry 2000 245 

Rowe and Davis v. the United Kingdom [GC] , no. 28901/95, 
j u d g m e n t of 16 F e b r u a r y 2000 287 
Rowe et Davis c. Royaume-Uni [ G C ] , n" 28901/95, a r r ê t du 
16 février 2000 325 

Fitt v. the United Kingdom [ G C ] , no. 29777/96, j u d g m e n t of 
16 F e b r u a r y 2000 367 

Fitt c. Royaume-Uni [ G C ] , n° 29777/96, a r r ê t du 16 février 2000 . 415 

Cast andPopp v. Germany, no. 29357/95, j u d g m e n t of 25 F e b r u a r y 
2000 467 
Gast et Popp c. Allemagne, n" 29357/95, a r r ê t du 25 février 2000 ... 489 





S u b j e c t m a t t e r / O b j e t d e s a f f a i r e s 

A r t i c l e 5 

Article 5 § 3 

D e t a i n e e b r o u g h t b e f o r e j u d g e w i t h o u t p o w e r to o r d e r r e l e a s e 

Caballero v. the United Kingdom, p. 45 

D e t e n u t r a d u i t d e v a n t u n j u g e n ' a y a n t p a s le p o u v o i r d ' o r d o n n e r sa l i b é r a t i o n 

Caballero c. Royaume-Uni, p. 77 

A r t i c l e 6 

Article 6 § 1 

R e f u s a l to e x e m p t a n a p p e l l a n t f rom a n o b l i g a t i o n to d e p o s i t m o n i e s as a c o n d i t i o n p r e c e d e n t 

t o l o d g i n g a n a p p e a l d e s p i t e t h e fact t h a t h e r a p p l i c a t i o n for l ega l a id , in w h i c h h e r f inanc ia l 

d i f f icu l t ies w e r e se t o u t , h a d not b e e n c o n s i d e r e d 

Garcia Manibardo v. Spain, p . 185 

Refus d e d i s p e n s e r un a p p e l a n t de l ' o b l i g a t i o n de c o n s i g n a t i o n c o n d i t i o n n a n t la r e c e v a b i l i t é 

d e s o n a p p e l a l o r s q u e s a d e m a n d e d ' a s s i s t a n c e j u d i c i a i r e f a i s a n t é t a t d e ses d i f f icul tés 

financières n ' a v a i t p a s é t é e x a m i n é e 

Garcia Manibardo c. Espagne, p . 169 

I m p a r t i a l i t y of j u d g e p r e v i o u s l y involved in t h e a d o p t i o n of t h e r e g u l a t i o n s a t i s sue 

McGonnell v. the United Kingdom, p . 107 

I m p a r t i a l i t é d ' u n j u g e a y a n t p a r t i c i p é a n t é r i e u r e m e n t à l ' a d o p t i o n de la r é g l e m e n t a t i o n e n 

l i t ige 

McGonnell c. Royaume-Uni, p . 127 

N o n - d i s c l o s u r e t o t h e d e f e n c e of e v i d e n c e h e l d by t h e p r o s e c u t i o n , on g r o u n d s of pub l i c 
i n t e r e s t i m m u n i t y 

Rowe and Davis v. the United Kingdom, p . 287 

Fill v. the United Kingdom, p . 367 

N o n - d i v u l g a t i o n à la d é f e n s e , p o u r d e s mo t i f s d ' i n t é r ê t pub l i c , d e p r e u v e s d é t e n u e s p a r l ' ac
c u s a t i o n 

Rowe et Davis c. Royaume-Uni, p . 325 

Fitt c. Royaume-Uni, p . 4 1 5 

L a c k of a h e a r i n g b e f o r e t h e t r i a l or a p p e l l a t e j u d g e in c r i m i n a l p r o c e e d i n g s 

Stefanelli v. San Marino, p . 159 

A b s e n c e d ' a u d i e n c e d e v a n t le m a g i s t r a t a p p e l é à s t a t u e r d a n s le c a d r e d ' u n e p r o c é d u r e 
p é n a l e 

Stefanelli c. Saint-Marin, p . 149 



Vil i S U B J E C T M A T T E R / O B J E T D E S A F F A I R E S 

A p p l i c a b i l i t y of Ar t i c l e 6 to c o n s t i t u t i o n a l p r o c e e d i n g s 

L e n g t h of c o n s t i t u t i o n a l p r o c e e d i n g s 

Gast and Popp v. Germany, p . 467 

Appl icab i l i t é ' d e l ' a r t i c l e 6 à u n e p r o c é d u r e c o n s t i t u t i o n n e l l e 

D u r é e d ' u n e p r o c é d u r e c o n s t i t u t i o n n e l l e 

Gast et Popp c. Allemagne, p . 4 8 9 

A r t i c l e 8 

I n t e r c e p t i o n of a t e l e p h o n e ca l l , c r e a t i o n a n d s t o r i n g of a c a r d in t h e c a r d i n d e x k e p t by t h e 

P u b l i c P r o s e c u t o r ' s Off ice 

Amann v. Switzerland, p . 245 

I n t e r c e p t i o n d ' u n a p p e l t é l é p h o n i q u e , é t a b l i s s e m e n t et c o n s e r v a t i o n d ' u n e f iche d a n s les 

f ich ie rs d u m i n i s t è r e pub l i c 

Amann c. Suisse, p . 201 

A r t i c l e 13 

Effect ive r e m e d y : i n t e r c e p t i o n of a t e l e p h o n e ca l l , c r e a t i o n a n d s t o r i n g of a c a r d in t h e c a r d 

i n d e x k e p t by t h e P u b l i c P r o s e c u t o r ' s Off ice 

Amann v. Switzerland, p . 245 

R e c o u r s ef fec t i f : i n t e r c e p t i o n d ' u n a p p e l t é l é p h o n i q u e , é t a b l i s s e m e n t et c o n s e r v a t i o n d ' u n e 

fiche d a n s les f ich ie rs du m i n i s t è r e p u b l i c 

Amann c. Suisse, p . 201 

A r t i c l e 14 

D i s t i n c t i o n in law b e t w e e n a d u l t e r i n e c h i l d r e n a n d l e g i t i m a t e c h i l d r e n w i t h r e g a r d t o 

i n h e r i t a n c e r i g h t s 

Mazurek v. France, p . 23 

D i s t i n c t i o n fa i t e p a r la loi e n t r e e n f a n t s a d u l t é r i n s et e n f a n t s l é g i t i m e s d a n s l ' a ccès à la s u c 

ce s s ion 

Mazurek c. France, p . 1 

A r t i c l e 1 o f P r o t o c o l N o . 1 t a k e n in c o n j u n c t i o n 
w i t h A r t i c l e 14 o f t h e C o n v e n t i o n / A r t i c l e 1 d u P r o t o c o l e n° 1 

c o m b i n é a v e c l ' a r t i c l e 14 d e la C o n v e n t i o n 

D i s t i n c t i o n in law b e t w e e n a d u l t e r i n e c h i l d r e n a n d l e g i t i m a t e c h i l d r e n w i t h r e g a r d to 

i n h e r i t a n c e r i g h t s 

Mazurek v. France, p . 23 

D i s t i n c t i o n fa i te p a r la loi e n t r e e n f a n t s a d u l t é r i n s et e n f a n t s l é g i t i m e s d a n s l ' a ccès à la s u c 

c e s s i o n 

Mazurek c. France, p . 1 
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S O M M A I R E ' 

Distinction faite par la loi entre enfants adultérins et enfants légitimes 
dans l'accès à la succession 

Article 14 

Discrimination - Naissance - Distinction faite par la loi entre enfants adultérins et enfants 
légitimes dans l'accès à la succession - Filiation - Enfant légitime - Enfant adultérin -

Justification objective et raisonnable - Proportionnalité - Protection de la famille -
Interprétation dynamique de la Convention - Convention des Nations unies relative aux droits 
de l'enfant 

Article I du Protocole n° 1 combiné avec l'article 14 de la Convention 

Privation de propriété — Succession - Distinction faite par la loi entre enfants adultérins et 
enfants légitimes dans l'accès à la succession 

* 

L'article 760 du code civil établit une distinction entre enfants légitimes et enfants 
adultérins. Ces derniers ne peuvent revendiquer que la moitié de la part d'héritage 
à laquelle ils auraient eu droit s'ils avaient été légitimes ou légitimes. La fraction 
de la succession qui leur est ainsi soustraite vient s'ajouter à la part destinée aux 
enfants légitimes. L'abrogation de cette disposition a été proposée à plusieurs 
reprises, notamment par un projet de loi déposé en 1991. En outre, deux rapports 
- élaborés l'un par le Conseil d'Etat, en 1990, et l 'autre par une commission mise 
en place par le ministre de lajust ice, en 1999 - soulignent que la discrimination 
opérée par l'article 760 est contraire au principe d'égalité des filiations consacré 
par le code civil ainsi que par la Convention européenne des Droits de l 'Homme et 
par la Convention des Nations unies relative aux droits de l'enfant. La mère du 
requérant eut, en 1936, un premier enfant qui fut légitimé par le mariage qu'elle 
contracta en 1937. Le requérant naquit en 1942. Il fut déclaré sous le seul nom de 
sa mère, les deux époux, bien que toujours mariés, vivant séparés. Le divorce fut 
prononcé en 1944. A la suite du décès de la mère, le fils aîné demanda, en 1991, au 
tribunal de grande instance d'ordonner le partage de la succession de cette 
dernière et de déclarer que le requérant, enfant adultérin, ne pouvait prétendre, 
en application de l'article 760 du code civil, qu'au quart de l'héritage. Le requérant 
demanda que lui soient reconnus les mêmes droits qu'à un enfant légitime. Le 
tribunal fit droit à la demande du fils aîné. Il considéra, en effet, que la 
discrimination opérée avait pour finalité d'assurer le respect minimal des 
engagements contractés par le mariage, et qu'elle était de ce fait nécessaire au 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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respect des droits d'autrui. Les recours intentés par le requérant contre cette 
décision n'aboutirent pas. 

1. Article 1 du Protocole n° 1 combiné avec l'article 14 de la Convention: le décès 
de sa mère ayant conféré au requérant des droits sur la succession, le patrimoine 
était la propriété conjointe de ce dernier et de son demi-frère; il y a donc lieu 
d'examiner la requête sous l'angle de l'article 1 du Protocole n" 1 en combinaison 
avec l'article 14 de la Convention. Si le requérant a été privé d'une part de la 
succession au profit de son frère, c'est en raison de son statut d'enfant adultérin. 
Le souci de protection de la famille traditionnelle, qui est à l'origine de la 
différence de traitement instaurée par la loi, peut être considéré comme un but 
légitime. Toutefois, la notion de famille est évolutive. Or les développements 
intervenus au plan international dans le droit de la famille, ainsi que les 
réflexions menées en France même, vont dans le sens d'une disparition des 
discriminations à l'égard des enfants adultérins. L'interprétation de la 
Convention étant nécessairement dynamique, elle doit prendre en compte ces 
évolutions. Concernant la dimension morale du problème posé, il convient de 
noter qu'existait, à l'époque des faits, un projet de loi préconisant la suppression 
de la différence de traitement litigieuse. En tout état de cause, l'enfant adultérin 
ne saurait se voir reprocher des faits qui ne lui sont pas imputables. Force est 
pourtant de constater que le requérant a été pénalisé dans le partage de la 
succession en raison de sa condition d'enfant adultérin. En conséquence, 
l'exigence de proportionnalité entre les moyens employés et le but visé n'a pas 
été respectée. 
Conclusion : violation (unanimité). 
2. Articles 8 et 14 combinés: la Cour, par cinq voix contre deux, n'estime pas 
nécessaire d'examiner ce grief. 
Article 41 : la Cour octroie une réparation au requérant au titre du préjudice 
matériel et moral. Elle lui accorde également une certaine somme pour les frais 
engagés devant les juridictions internes et devant les organes de la Convention. 

Jurisprudence citée par la Cour 

Abdula/.iz, Cabales cl Balkandali c. Rovaume-Uni, arrêt du 28 mai 1985, série A 
n° 94 
Johnston et autres c. Irlande, arrêt du 18 décembre 1986, série A n " 112 
Inze c. Autriche, arrêt du 28 octobre 1987, série A n° 126 
Hoffmann c. Autriche, arrêt du 23 juin 1993, série A n° 255-C 
Karlhcinz Schmidt c. Allemagne, arrêt du 18 juillet 1994, série A n" 291-B 
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En l 'a f fa ire M a z u r e k c. F r a n c e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s iégeant en une c h a m b r e composée de : 
Sir Nicolas BRATZA, président, 
M M . J . - P . C O S T A , 

L . L O U C A I D E S , 

M"1 1 ' F. T U L K E N S , 

M M . W. F U H R M A N N , 

K. J U N G V Ï T E R T , 

K. TRAJA,juges, 
et de M m c ' S. DOUÉ,greffière de section, 

Après en avoir dé l ibé ré en c h a m b r e d u conseil les 12 oc tobre 1999 et 
18 j a n v i e r 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n° 34406/97) d i r igée 
con t re la R é p u b l i q u e française et don t un r e s so r t i s san t , M. C l a u d e 
M a z u r e k («le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 13 d é c e m b r e 1996 en ver tu de 
l 'ancien ar t ic le 25 de la Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e 
et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le 20 oc tobre 1997, la C o m m i s s i o n a déc idé de p o r t e r la r e q u ê t e à la 
conna i ssance du g o u v e r n e m e n t f rançais («le G o u v e r n e m e n t » ) , en 
l ' invi tant à p r é s e n t e r pa r écrit des obse rva t ions sur sa recevabi l i té et son 
bien-fondé. Le G o u v e r n e m e n t a p r é s e n t é ses observa t ions le 9 m a r s 1998, 
ap r è s p ro roga t i on du dé la i i m p a r t i , et le r e q u é r a n t y a r é p o n d u le 22 avril 
1998. 

3. A la sui te de l ' en t r ée en v igueur du Protocole n° 11 à la Conven t ion 
le 1 e r n o v e m b r e 1998, et c o n f o r m é m e n t à l ' a r t ic le 5 § 2 dud i t Pro tocole , 
l 'affaire a é té e x a m i n é e pa r la Cour . 

4. C o n f o r m é m e n t à l 'ar t icle 52 § 1 du r è g l e m e n t de la C o u r («le 
r è g l e m e n t » ) , le p rés iden t de la C o u r , M . L. W i l d h a b e r , a a t t r i b u é 
l 'affaire à la t ro i s i ème sect ion. La c h a m b r e c o n s t i t u é e au sein de ladite 
sect ion c o m p r e n a i t de plein droi t M. J . -P . Cos ta , j u g e élu au t i t re de la 
F r a n c e (ar t ic les 27 § 2 de la Conven t i on et 26 § 1 a) du r è g l e m e n t ) , et 
Sir Nicolas B r a t z a , p ré s iden t de la sect ion (ar t ic le 26 § 1 a) du 
r è g l e m e n t ) . Les a u t r e s m e m b r e s dés ignés p a r ce d e r n i e r pour c o m p l é t e r 
la c h a m b r e é t a i en t M. L. Louca ides , M m e F . T u l k e n s , M. W. F u h r m a n n , 
M. K. J u n g w i e r t et M. K. T r a j a (ar t ic le 26 § 1 b) du r è g l e m e n t ) . 

file:///1AZUREK
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5. Le 4 ma i 1999, la c h a m b r e a déc la ré la r e q u ê t e r ecevab le 1 et a 
déc idé d ' inv i te r les p a r t i e s à lui p r é s e n t e r , au cours d ' une a u d i e n c e , l eu r s 
observa t ions sur le fond. 

6. L ' aud ience s'est dé rou l ée en public le 12 oc tobre 1999, au Pala is des 
Dro i t s de l ' H o m m e à S t r a sbou rg . 

O n t c o m p a r u : 

- pour le Gouvernement 
M m e s M. D U B R O C A R D , sous-di rec t r ice 

d e s d ro i t s de l ' h o m m e 
à la d i rec t ion des affaires j u r i d i q u e s 
du m i n i s t è r e des Affaires é t r a n g è r e s , agent, 

L. D F . I A H A Y E , m a g i s t r a t d é t a c h é 
à la sous-di rec t ion des dro i t s de l ' h o m m e 
de la d i rec t ion des affaires j u r i d i q u e s 
du min i s t è r e des Affaires é t r a n g è r e s , 

M. F A U C H E U X - B U R E A U , m a g i s t r a t au b u r e a u 
du dro i t civil géné ra l , à la d i rec t ion des affaires 
civiles et du sceau d u m i n i s t è r e de la J u s t i c e , conseils; 

- pour le requérant 
M e A. O ' I T ' A N , avocat au b a r r e a u de Montpe l l i e r , conseil. 

Le r e q u é r a n t é t a i t é g a l e m e n t p r é s e n t à l ' aud ience . 
La C o u r a e n t e n d u en leurs déc l a ra t ions M e O t t a n et M m c D u b r o c a r d . 

EN FAIT 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

7. Le r e q u é r a n t , C l a u d e M a z u r e k , est u n r e s so r t i s san t f rançais né en 
1942 à Avignon et domici l ié à La G r a n d e - M o t t e . 

8. La m è r e du r e q u é r a n t décéda le l c l aoû t 1990 d ' une encépha lo -
p a t h i e au virus de l ' immunodéf ic ience h u m a i n e , le mode de 
c o n t a m i n a t i o n r e t e n u é t a n t pos t - t rans fus ionne l . Elle laissait deux 
e n f a n t s : un fils n a t u r e l , Alain , né en 1936 et lég i t imé pa r le m a r i a g e de 
sa m è r e en 1937, et le r e q u é r a n t , né en 1942, déc la ré sous le seul nom de sa 
m è r e , celle-ci é t a n t a lors encore m a r i é e bien q u e s é p a r é e de fait. Le 
divorce fut p rononcé au mois de ju i l le t 1944. 

1. Note du greffe: la d é c i s i o n de la C o u r es t d i s p o n i b l e a u gre f fe . 
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9. P a r un acte du 30 avril 1991, Ala in fit a s s igne r le r e q u é r a n t devant le 
t r i buna l de g r a n d e ins t ance de N î m e s en d e m a n d a n t q u e soit o rdonné le 
p a r t a g e de la succession pa r no t a i r e , qu ' i l soit j u g é que le r e q u é r a n t , 
enfant a d u l t é r i n , ne pouvai t p r é t e n d r e q u ' à un q u a r t de la succession, q u e 
soit o r d o n n é e la cons igna t ion e n t r e les m a i n s du n o t a i r e d ' u n e s o m m e 
i r r é g u l i è r e m e n t r e t i r é e pa r le r e q u é r a n t sur le c o m p t e de sa m è r e et 
t r ans fé rée sur un c o m p t e pe r sonne l alors q u e celle-ci é ta i t d a n s le coma. 

10. D a n s ses conclusions, le r e q u é r a n t acceptai t la dés ignat ion du notaire 
pour l iquider la succession, mais soutenai t q u e l 'article 760 du code civil qui 
l imite les droi ts successoraux de l 'enfant adul té r in étai t d iscr iminatoi re et 
incompat ible avec les art icles 8 et 14 de la Convent ion , les disposit ions de la 
Convent ion des Nat ions unies relative aux droits de l 'enfant et l 'article 334 du 
code civil posant le principe de l 'égalité des filiations. Il d e m a n d a i t que lui 
soient reconnus des droi ts successoraux ident iques à ceux d 'un enfant 
légi t ime. Il soutenai t par ail leurs que la s o m m e dont la consignat ion était 
requise avait été virée à t i t re de l ibérali té non rappor tab le ainsi que le 
prouvaient un courr ier de la défunte du 20 janv ie r 1988, un pouvoir généra l 
bancai re du 2 février 1988 et des t émoignages . 

11. P a r un j u g e m e n t du 21 j a n v i e r 1993, le t r i b u n a l o r d o n n a le p a r t a g e 
de la success ion. Q u a n t aux dro i t s du r e q u é r a n t , il se r é fé ra à l 'ar t icle 760 
du code civil ( p a r a g r a p h e 17 ci-dessous) . 

En a d m e t t a n t q u e ce t t e d ispos i t ion é ta i t d é r o g a t o i r e au pr incipe 
d 'éga l i té des filiations posé p a r l ' a r t ic le 334, a l inéa 1 e r , du code civil, le 
t r i buna l e s t i m a qu ' e l l e ne visait pas à o p é r e r une d i s c r imina t i on e n t r e 
enfan t s en fonction de leur na i s sance , ma i s à a s s u r e r le respec t m i n i m a l 
des e n g a g e m e n t s c o n t r a c t é s pa r le fait du m a r i a g e par le p a r e n t m a r i é qui 
d o n n e na i s sance à un enfan t n a t u r e l . Il en conclut q u e ce t t e disposi t ion 
é ta i t r e n d u e nécessa i re p o u r p r o t é g e r les d ro i t s d ' a u t r u i et é ta i t un 
pr inc ipe d ' o rd re public non con t r a i r e à la Conven t i on . 

Q u a n t à la s o m m e qui avai t é té r e t i r ée p a r le r e q u é r a n t et virée sur son 
p ropre c o m p t e , le t r i buna l e s t i m a que celui-ci n ' ava i t fait q u ' e x é c u t e r la 
volonté de sa m è r e de le gra t i f ier pa r p réc ipu t et q u e , si ce t t e l ibéral i té 
devai t ê t r e f ic t ivement r a p p o r t é e à la masse p a r t a g e a b l e p o u r le calcul 
de la q u o t i t é d isponib le , il n 'y avai t pas l ieu en l ' é ta t d ' o r d o n n e r la 
cons igna t ion de la s o m m e e n t r e les m a i n s du no ta i r e l i qu ida t eu r . 

12. D e v a n t la cour d ' appe l , le r e q u é r a n t invoqua n o t a m m e n t 
l ' incompat ib i l i t é de l 'ar t icle 760 du code civil avec les a r t ic les 8 et 14 de 
la C o n v e n t i o n et l ' a r t ic le 1 du Protocole n° 1. 

13. P a r un a r r ê t du 24 m a r s 1994, la cour d ' appe l de N î m e s conf i rma le 
j u g e m e n t e n t r e p r i s q u a n t à l ' ouve r tu re de la succession et la 
d é t e r m i n a t i o n des dro i t s successoraux du r e q u é r a n t . Elle e s t ima 
toutefois q u e la s o m m e virée sur le c o m p t e du r e q u é r a n t devai t ê t r e 
r a p p o r t é e à la succession car il n ' ava i t pas a p p o r t é la p r e u v e d 'une 
l ibéra l i té vou lue pa r sa m è r e . 
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14. Q u a n t au gr ief t i ré de l ' incompat ib i l i t é de la d i s c r imina t i on e n t r e 
enfan t l ég i t ime et en fan t a d u l t é r i n avec les d isposi t ions de la Conven t ion , 
la cour d ' appe l c o n s i d é r a : 

« A t t e n d u e n l ' e s p è c e q u e les d i s p o s i t i o n s d e l ' a r t i c l e 760 d u c o d e civil, q u i l i m i t e n t 

les d r o i t s s u c c e s s o r a u x d e l ' e n f a n t a d u l t é r i n , son t d i r e c t e m e n t l iées a u p r i n c i p e 

d ' o r d r e p u b l i e d e n o t r e d r o i t s e lon l e q u e l le m a r i a g e a u n c a r a c t è r e m o n o g a m i q u e 

et s e l o n l e q u e l il est n é c e s s a i r e d e p r o t é g e r le c o n j o i n t e t les e n f a n t s v i c t i m e s de 

l ' a d u l t è r e ; 

A t t e n d u q u e les d i s p o s i t i o n s de cet a r t i c l e n ' o n t p a s é t é é d i c t é e s p o u r p o r t e r p r é j u d i c e 

à l ' e n f a n t a d u l t é r i n m a i s p o u r p r o t é g e r le con jo in t e t les e n f a n t s v i c t i m e s d e l ' a d u l t è r e , 

q u ' i l n e s ' ag i t d o n c p a s d ' u n e m e s u r e v o l o n t a i r e m e n t d i s c r i m i n a t o i r e à l ' é g a r d de 

l ' e n f a n t a d u l t é r i n , q u ' e n l ' e spèce ce t a r t i c l e a s s u r e la p r o t e c t i o n d e s e n f a n t s n é s d u 

m a r i a g e q u i p o u r r a i e n t ê t r e d é f a v o r i s é s l o r s q u e s ' o u v r e la s u c c e s s i o n d e l e u r s p a r e n t s 

p a r la p r é s e n c e d ' u n e n f a n t a d u l t é r i n q u i , d u fait d u p r é - d é c è s d u con jo in t n o n a d u l t è r e , 

e t d u r é g i m e m a t r i m o n i a l cho is i p a r les c o n j o i n t s , p o u r r a i t r e c u e i l l i r d a n s la s u c c e s s i o n 

d e s o n a u t e u r à la fois les b i e n s p r o v e n a n t d e celui -c i e t les b i e n s p r o v e n a n t d u con jo in t 

d o n t il n ' e s t p a s l ' e n f a n t ; 

A t t e n d u q u e c ' e s t d o n c à b o n d r o i t q u e le t r i b u n a l a e s t i m é q u e la v o l o n t é d u 

l é g i s l a t e u r n ' e s t p a s d e p r a t i q u e r u n e d i s c r i m i n a t i o n e n t r e e n f a n t s e n f o n c t i o n d e l e u r 

n a i s s a n c e , m a i s d ' a s s u r e r le r e s p e c t m i n i m a l d e s e n g a g e m e n t s c o n t r a c t é s p a r le fait d u 

m a r i a g e p a r le p a r e n t m a r i é à l ' é g a r d d e ses e n f a n t s l é g i t i m e s , q u e le t r i b u n a l a e s t i m é 

d o n c à b o n d r o i t é g a l e m e n t q u e l ' a r t i c l e 760 du c o d e civil e s t u n e d i s p o s i t i o n r e n d u e 

n é c e s s a i r e p o u r la p r o t e c t i o n d e s d r o i t s d ' a u t r u i , q u ' i l e s t u n p r i n c i p e d ' o r d r e p u b l i c de 

n o t r e d r o i t e t q u ' i l n ' e s t p a s c o n t r a i r e à la C o n v e n t i o n e u r o p é e n n e d e s D r o i t s de 

l ' H o m m e ; » 

15. Sur pourvoi du r e q u é r a n t , la C o u r de cassa t ion rendi t son a r r ê t le 
25 j u i n 1996. 

Sur le moyen du r e q u é r a n t t i ré d ' u n e d i s c r imina t i on injustifiée e n t r e 
les enfan t s n a t u r e l s et l ég i t imes fondée sur la na i ssance , et ce en 
violat ion des a r t ic les 8 et 14 de la Conven t ion , elle cons idé ra que la 
vocat ion successora le est é t r a n g è r e au respect de la vie pr ivée et 
famil iale r econnu pa r l 'ar t icle 8 de la Conven t i on . 

Q u a n t au gr ief t i ré du fait q u e la cour d ' appe l avait o r d o n n é le 
r a p p o r t à la succession de la s o m m e virée sur le c o m p t e du r e q u é r a n t , 
la C o u r de cassa t ion cons idé ra q u e la cour d ' appe l avai t s o u v e r a i n e m e n t 
e s t imé q u e les c i r cons tances de la cause ne d é m o n t r a i e n t pas de la pa r t 
de la dé fun te la volonté de faire bénéficier son fils d ' une d o n a t i o n 
p r é c i p u t a i r e . 

16. P a r a i l l eurs , le 14 j a n v i e r 1994, la commiss ion du fonds 
d ' i n d e m n i s a t i o n des t rans fusés et h é m o p h i l e s a t t r i b u a au r e q u é r a n t à 
t i t r e p e r s o n n e l u n e i n d e m n i s a t i o n de 40 000 francs français (FRF) et 
éva lua le p ré jud ice de la dé fun te à 500 000 F R F d e v a n t ê t r e versés à sa 
succession. C e t t e s o m m e fut donc versée e n t r e les ma ins du no ta i r e 
c h a r g é de la succession et le r e q u é r a n t en pe rçu t u l t é r i e u r e m e n t u n 
q u a r t . 
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II. LE D R O I T I N T E R N E ET I N T E R N A T I O N A L P E R T I N E N T 

A. Le c o d e c ivi l 

17. Les disposi t ions p e r t i n e n t e s du code civil, issues de la loi n° 72-3 du 
3 j a n v i e r 1972, se l isent c o m m e s u i t : 

A r t i c l e 7 4 5 

« L e s e n f a n t s ou l e u r s d e s c e n d a n t s s u c c è d e n t à l e u r s p è r e et m è r e , a ï e u l s , a ï e u l e s , ou 

a u t r e s a s c e n d a n t s , s a n s d i s t i n c t i o n d e s e x e n i de p r i m o g é n i t u r e , et e n c o r e qu ' i l s so i en t 

i s sus d e d i f f é r e n t s m a r i a g e s . 

I l s s u c c è d e n t p a r é g a l e s p o r t i o n s et p a r t ê t e , q u a n d ils s o n t t o u s a u p r e m i e r d e g r é et 

a p p e l é s d e l e u r c h e f ; ils s u c c è d e n t p a r s o u c h e , l o r s q u ' i l s v i e n n e n t t o u s ou e n p a r t i e p a r 

r e p r é s e n t a t i o n . » 

A r t i c l e 7 5 7 

« L ' e n f a n t n a t u r e l a, e n g é n é r a l , d a n s la s u c c e s s i o n d e s e s p è r e et m è r e et a u t r e s 

a s c e n d a n t s , a in s i q u e de ses f r è r e s e t s œ u r s e t a u t r e s c o l l a t é r a u x , les m ê m e s d r o i t s 

q u ' u n e n f a n t l é g i t i m e . » 

A r t i c l e 7 6 0 

« L e s e n f a n t s n a t u r e l s d o n t le p è r e ou la m è r e é t a i t , a u t e m p s d e l e u r c o n c e p t i o n , 

e n g a g é d a n s les l i ens d ' u n m a r i a g e d ' o ù s o n t i s sus d e s e n f a n t s l é g i t i m e s , s o n t a p p e l é s à 

la s u c c e s s i o n d e l e u r a u t e u r e n c o n c o u r s a v e c ces e n f a n t s ; m a i s c h a c u n d ' e u x ne r e c e v r a 

q u e la m o i t i é d e l a p a r t à l a q u e l l e il a u r a i t e u d r o i t si t o u s les e n f a n t s d u d é f u n t , y 

c o m p r i s l u i - m ê m e , e u s s e n t é t é l é g i t i m e s . 

L a f r a c t i o n d o n t s a p a r t h é r é d i t a i r e est a in s i d i m i n u é e a c c r o î t r a a u x s e u l s e n f a n t s 

i s s u s d u m a r i a g e a u q u e l l ' a d u l t è r e a p o r t é a t t e i n t e ; e l l e se d i v i s e r a e n t r e eux à 

p r o p o r t i o n d e l e u r s p a r t s h é r é d i t a i r e s . » 

B. La C o n v e n t i o n d e s N a t i o n s u n i e s re la t ive a u x d r o i t s d e 
l ' e n f a n t 

18. Les disposi t ions p e r t i n e n t e s de la Conven t i on des N a t i o n s unies 
re la t ive a u x dro i t s de l ' enfant , e n t r é e en v igueu r le 2 s e p t e m b r e 1990, se 
l isent c o m m e suit : 

A r t i c l e 2 

« 1. L e s E t a t s p a r t i e s s ' e n g a g e n t à r e s p e c t e r les d r o i t s q u i s o n t é n o n c é s d a n s la 

p r é s e n t e C o n v e n t i o n et à les g a r a n t i r à t o u t e n f a n t r e l e v a n t d e l e u r j u r i d i c t i o n , s a n s 

d i s t i n c t i o n a u c u n e , i n d é p e n d a m m e n t d e t o u t e c o n s i d é r a t i o n d e r a c e , d e c o u l e u r , d e 

s e x e , d e l a n g u e , d e r e l i g i o n , d ' o p i n i o n p o l i t i q u e ou a u t r e d e l ' e n f a n t ou d e s e s p a r e n t s 

ou r e p r é s e n t a n t s l é g a u x , d e l e u r o r i g i n e n a t i o n a l e , e t h n i q u e ou soc ia l e , d e l e u r s i t u a t i o n 

d e f o r t u n e , de l e u r i n c a p a c i t é , d e l e u r n a i s s a n c e ou de t o u t e a u t r e s i t u a t i o n . 

2. L e s E t a t s p a r t i e s p r e n n e n t t o u t e s les m e s u r e s a p p r o p r i é e s p o u r q u e l ' e n f a n t soi t 

e f f e c t i v e m e n t p r o t é g é c o n t r e t o u t e s les f o r m e s de d i s c r i m i n a t i o n ou d e s a n c t i o n 
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m o t i v é e s p a r la s i t u a t i o n j u r i d i q u e , les a c t i v i t é s , les o p i n i o n s d é c l a r é e s ou les c o n v i c t i o n s 

d e ses p a r e n t s , d e ses r e p r é s e n t a n t s l é g a u x ou d e s m e m b r e s d e s a f a m i l l e . » 

C. Les p r o p o s i t i o n s e t p r o j e t s d e r é f o r m e 

19. D a n s un r a p p o r t in t i tu lé « S t a t u t et p ro t ec t i on de l ' en fan t» , adop té 
en ma i 1990, le Consei l d 'E t a t évoque la ques t i on de l 'égal i té d a n s les 
effets de la filiation d a n s les t e r m e s su ivants : 

« L a r é d u c t i o n d e la v o c a t i o n s u c c e s s o r a l e d e s e n f a n t s a d u l t é r i n s est t r è s 

c r i t i q u é e . El le a p p a r a î t d i r e c t e m e n t c o n t r a i r e à l ' é g a l i t é d e s l i b a t i o n s e t c o n s t i t u e 

u n e a t t e i n t e a u x p r i n c i p e s posés p a r le G o d e civil s e l o n l e s q u e l s l ' e n f a n t n a t u r e l a 

e n g é n é r a l les m ê m e s d r o i t s q u e l ' e n f a n t l é g i t i m e . C e t t e d i s c r i m i n a t i o n f o n d é e s u r 

la filiation s e m b l e é g a l e m e n t c o n t r a i r e à la C o n v e n t i o n e u r o p é e n n e d e s d r o i t s d e 

l ' H o m m e et à la C o n v e n t i o n r e l a t i v e a u x d r o i t s d e l ' e n f a n t . El le d e v r a i t d o n c ê t r e 

s u p p r i m é e . » 

Le r a p p o r t d u Consei l d 'E t a t livre é g a l e m e n t des d o n n é e s socio-
d é m o g r a p h i q u e s . Il en ressor t q u ' a u 1 e r j a n v i e r 1990 un enfan t sur dix 
é ta i t né hors m a r i a g e , la p ropor t ion d é p a s s a n t u n sur q u a t r e pour les 
na i s sances de 1988. En o u t r e , des modif ica t ions subs tan t i e l l e s d a n s les 
c o m p o r t e m e n t s fami l iaux sont a p p a r u e s p e n d a n t la seconde moi t ié de la 
décenn ie 1970, «avec une baisse du n o m b r e a n n u e l de m a r i a g e s de 30 % 
e n t r e 1975 et 1985, une mul t ip l i ca t ion p a r 2,5 du n o m b r e des na i ssances 
i l lég i t imes sur la m ê m e pé r iode , et un d é v e l o p p e m e n t de la cohab i t a t ion 
hors m a r i a g e si r ap ide q u e c'est m a i n t e n a n t le type d e p r e m i è r e un ion 
p o u r deux F rança i s sur t rois (...) q u a n t aux divorces , leur n o m b r e a n n u e l 
avai t déjà p r e s q u e doub lé e n t r e 1960 et 1975, et il a encore doublé au cours 
des dix a n n é e s su ivan te s» . 

20. U n projet de loi, en r eg i s t r é le 23 d é c e m b r e 1991 (n° 2530) , p roposa 
d ' a l igner la s i tua t ion successora le des enfan t s a d u l t é r i n s sur celle des 
a u t r e s en fan t s . C e projet n ' e u t pas de su i te . 

2 1 . Le 3 février 1998, le g a r d e des Sceaux c h a r g e a M m e I r ène Théry , 
sociologue, de p r e n d r e en c o m p t e les évolut ions d e la famil le . Le r appor t 
in t i tu lé « C o u p l e , filiation et p a r e n t é a u j o u r d ' h u i » fut déposé le 14 ma i 
1998. Il re leva l ' absence de f rac tu re sociologique e n t r e les couples m a r i é s 
ou non, et c r i t iqua le s t a t u t inéga l i t a i re des en fan t s a d u l t é r i n s . 

22. En aoû t 1998, u n g roupe de t ravai l sur le dro i t de la famille fut mis 
en place pa r la m i n i s t r e de la J u s t i c e afin, n o t a m m e n t , « d e ten i r 
j u r i d i q u e m e n t c o m p t e de l 'évolut ion des fa i ts», pour évi ter « q u e ne se 
c reuse u n fossé e n t r e les a sp i r a t i ons [des ci toyens] et le d r o i t » . P rés idée 
p a r le p rofesseur Franço ise Dekeuwer -Defossez , la commiss ion r end i t son 
r a p p o r t le 14 s e p t e m b r e 1999. Celui-ci con t i en t un e n s e m b l e de 
p ropos i t ions afin de « r é n o v e r le droi t de la fami l le» . En par t i cu l ie r , la 
commiss ion préconise de «pa r fa i r e l 'égal i té des filiations» dans les 
t e r m e s suivants : 
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« L ' é g a l i t é d e s f i l i a t ions a é t é l ' un d e s d e u x p r i n c i p e s d i r e c t e u r s d e la loi d u 3 j a n v i e r 

1972. A l ' é p o q u e , un c o m p r o m i s é t a i t c e p e n d a n t n é c e s s a i r e et l ' é g a l i t é p a r f a i t e n ' a p a s é t é 

a t t e i n t e . A u j o u r d ' h u i , il s e m b l e i n d i s p e n s a b l e d ' a c h e v e r l ' évo lu t i on et d ' a t t e i n d r e 

l ' é g a l i t é d e s f i l i a t ions . P o u r r é a l i s e r ce t objectif , il c o n v i e n t d ' u n e p a r t d ' a c h e v e r l ' é g a l i t é 

d e s s t a t u t s et d ' a u t r e p a r t d ' u n i f i e r le d r o i t à la filiation p o u r q u e l ' é t a b l i s s e m e n t ou la 

c o n t e s t a t i o n d ' u n e filiation n e d é p e n d e p l u s d u s t a t u t j u r i d i q u e d e s p a r e n t s . 

S S 1 . Achever l'égalité des statuts 

U n a n i m e m e n t et s a n s h é s i t a t i o n , le g r o u p e d e t r a v a i l a j u g é le m o m e n t v e n u 

d ' a b r o g e r les r e s t r i c t i o n s l é g a l e s a u x d r o i t s s u c c e s s o r a u x d e s e n f a n t s a d u l t é r i n s . E n 

effet , ceux-c i se t r o u v e n t d i m i n u é s d e m o i t i é l o r s q u e l ' e n f a n t a d u l t é r i n v ien t e n 

c o n c o u r s avec d e s d e m i - f r è r e s et s œ u r s ou avec le con jo in t v i c t i m e d e l ' a d u l t è r e . 

P l u s i e u r s a r g u m e n t s m i l i t e n t f o r t e m e n t d a n s le s e n s d ' u n e a b r o g a t i o n . L e p r e m i e r 

e s t t o u t s i m p l e m e n t c h r o n o l o g i q u e . Les s o l u t i o n s a d o p t é e s p a r la loi d u 3 j a n v i e r 1972 

c o n s t i t u a i e n t , s e lon les a u t e u r s les p l u s a u t o r i s é s « u n e t r a n s a c t i o n s a n s g l o i r e » , f rui t 

d ' u n e « lo i d e c o m p r o m i s » . C e t t e t r a n s a c t i o n , e t ce c o m p r o m i s , é t a i e n t i m p o s é s p a r la 

n é c e s s i t é d e r e s p e c t e r u n e t r a n s i t i o n , p e r m e t t a n t l ' i n s e r t i o n p r o g r e s s i v e d a n s n o t r e 

d r o i t d u p r i n c i p e d ' é g a l i t é q u e la loi e n t e n d a i t p r o m o u v o i r . V i n g t - s e p t a n s a p r è s , le 

t e m p s d e s t r a n s i t i o n s est t e r m i n é . U n s e c o n d a r g u m e n t t i e n t à la j u r i s p r u d e n c e de la 

C o u r e u r o p é e n n e d e s D r o i t s de l ' H o m m e . Il es t p r é v i s i b l e q u e la r è g l e f r a n ç a i s e s e r a 

p r o c h a i n e m e n t c o n d a m n é e , et l 'on p e u t p r é f é r e r u n e m o d i f i c a t i o n d e n o t r e d ro i l q u i 

n e p a r a î t r a i t p a s i m p o s é e d e l ' e x t é r i e u r . E n f i n , e t s u r t o u t , le p a r t i cho is i p a r le g r o u p e 

d ' u n i f i e r le d r o i t d e la f i l ia t ion e n a b r o g e a n t les c l a s s i f i ca t ions cjui le d i v i s e n t r e n d de 

p l u s en p l u s difficile le m a i n t i e n d ' i n é g a l i t é s f o n d é e s s u r les c o n d i t i o n s de la n a i s s a n c e , 

s a n s e n c o u r i r i n é v i t a b l e m e n t le d o u b l e g r i e f d ' i n j u s t i c e et d e c o n t r a d i c t i o n . 

F a u t - i l c r a i n d r e d ' é b r a n l e r a ins i le s e n s d u m a r i a g e , e n p o r t a n t a t t e i n t e à la foi q u e les 

é p o u x se son t p r o m i s ? Le g r o u p e n e le p e n s e p a s . L ' a d u l t è r e est é v i d e m m e n t u n e b l e s s u r e 

g r a v e inf l igée a u con jo in t q u i e n es t v i c t i m e , e t p a r - d e l à les é p o u x , a u x e n f a n t s n é s de l e u r 

u n i o n . E n t e r m e s p lus j u r i d i q u e s , l ' a d u l t è r e es t t o u j o u r s u n e f a u t e et il p e u t ê t r e u n e f au te 

g r a v e , c a r le d e v o i r d e fidélité es t i n h é r e n t à l ' e n g a g e m e n t c o n j u g a l . M a i s c e t t e f a u t e , si 

e l le do i t ê t r e s a n c t i o n n é e , ne p e u t l ' ê t r e q u e d a n s la p e r s o n n e d e c e u x q u i l 'on t c o m m i s e , 

e t c e r t a i n e m e n t p a s à n o t r e s e n s d a n s la p e r s o n n e de l ' en fan t q u i en es t i ssu. Il es t 

c o n t r a d i c t o i r e d ' a f f i r m e r l ' éga le r e s p o n s a b i l i t é d e s p a r e n t s e n v e r s l e u r s e n f a n t s q u e l l e 

q u e soit la m a n i è r e d o n t ils c h o i s i s s e n t d e v ivre l e u r vie d e c o u p l e , et d e fa i re s u p p o r t e r 

p a r u n e n f a n t , p a r c e qu ' i l es t a d u l t é r i n , les c o n s é q u e n c e s d e l ' in f idé l i té d e son a u t e u r . 

P l u s c o n c r è t e m e n t , s i t u e r s u r le t e r r a i n s u c c e s s o r a l la s a n c t i o n d e s d e v o i r s a c c e p t é s 

d a n s le m a r i a g e ne p a r a î t ni j u s t e ni o p p o r t u n . D ' u n e p a r t , les r e l a t i o n s e n t r e é p o u x 

a u r o n t s o u v e n t é t é r o m p u e s b i e n a v a n t la n a i s s a n c e d e cet e n f a n t , e t il y a a lo r s 

q u e l q u e hypoc r i s i e à lui o p p o s e r les l iens d ' u n e n g a g e m e n t d o n t c e u x q u i l ' a v a i e n t 

c o n t r a c t é se s o n t a f f r a n c h i s d e p u i s l o n g t e m p s . D ' a u t r e p a r t , si m ê m e le l ien con juga l a 

c o n s e r v é j u s q u ' a u b o u t sa r é a l i t é , n ' e s t - i l p a s v a i n d ' e s p é r e r q u ' u n a v a n t a g e s u c c e s s o r a l 

p o u r r a r é p a r e r u n e d é c h i r u r e q u i se s i t u e p a r n a t u r e d a n s u n t o u t a u t r e p l a n ? A u 

d e m e u r a n t , d a n s l ' é t a t a c t u e l d u d r o i t , il e s t p r e s q u e t o u j o u r s pos s ib l e à l ' a u t e u r d e 

l ' e n f a n t d e « g o m m e r » c e t t e r é d u c t i o n d e d r o i t s a u m o y e n d ' u n e l é g i t i m a t i o n - a p r è s 

d ivo rce et r e m a r i a g e , vo i r e s a n s d i v o r c e p a r a u t o r i t é d e j u s t i c e — ou m ê m e d ' u n e 

a d o p t i o n . Lo in d e r e n d r e la r è g l e p l u s a i s é m e n t s u p p o r t a b l e , c e t t e f a c u l t é a p o u r effet 

d e l a i s s e r à la d i s c r é t i o n du p a r e n t a d u l t è r e le s o r t final de l ' e n f a n t . Ains i les d i s p o s i t i o n s 

a c t u e l l e s a b o u t i s s e n t - e l l e s à m u l t i p l i e r les i n é g a l i t é s , s a n s p a r v e n i r à a f f i r m e r d e 

m a n i è r e fo r t e le s e n s d e l ' e n g a g e m e n t c o n j u g a l . 
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A j o u t o n s q u e n o u s p a r a î t d e v o i r ê t r e é c a r t é e u n e s o l u t i o n i n t e r m é d i a i r e p a r l a q u e l l e 

o n a b r o g e r a i t la p r o t e c t i o n q u e la loi a c t u e l l e a s s u r e a u x e n f a n t s i s sus d u m a r i a g e 

( n o t a m m e n t les a r t i c l e s 760 et 915) t o u t en m a i n t e n a n t ce l le d o n t b é n é f i c i e l ' é p o u x 

t r o m p é , v i c t i m e d i r e c t e de l ' a d u l t è r e , à t r a v e r s les a r t i c l e s 759 et 767 a l i n é a 2. O n se 

c o n f o r m e r a i t a ins i «a minima» a u x c o n v e n t i o n s i n t e r n a t i o n a l e s d o n t la s e u l e 

p r é o c c u p a t i o n e s t ce l l e d e l ' éga l i t é e n t r e e n f a n t s , t a n d i s q u e les p r o t e c t i o n s p r o p r e s a u 

con jo in t n e t r o u v e n t , p a r h y p o t h è s e , à s ' a p p l i q u e r q u ' e n l ' a b s e n c e d ' a u t r e s d e s c e n d a n t s 

d u d é f u n t . C e l t e s o l u t i o n h y b r i d e ne s e r a i t q u ' u n e m a n i è r e d e ne p a s t r a n c h e r le d é b a t . 

C e q u i e s t e n c a u s e , e n ef fe t , n ' e s t p a s s e u l e m e n t l ' é g a l i t é c o n c r è t e e n t r e e n f a n t s i ssus 

d e l i ts d i f f é r e n t s d a n s le p a r t a g e d e la s u c c e s s i o n d e l e u r a u t e u r c o m m u n , m a i s , de 

m a n i è r e à la fois p l u s a b s t r a i t e e t p lu s fo r t e , l ' i d e n t i t é d e s d r o i t s a t t a c h é s a u l ien de 

f i l i a t ion . 

Proposition : 

- A b r o g e r les l i m i t e s a u x d r o i t s s u c c e s s o r a u x de l ' e n f a n t a d u l t é r i n . » 

EN D R O I T 

23. Le r e q u é r a n t a l lègue ê t re v ic t ime d ' une viola t ion des a r t ic les 8 et 
14 de la Conven t ion , ainsi que de l 'ar t icle 1 du Protocole n° 1 en ra ison du 
fait q u e les disposi t ions appl icables en dro i t civil f rançais ont l imi té ses 
droi t s successoraux sur les biens de sa m è r e p a r r a p p o r t à ceux de son 
demi- f rè re . 

24. La C o u r e s t i m e q u e , la succession é t a n t déjà ouver te lors de 
l ' in t roduc t ion de la r e q u ê t e , il convient d ' e x a m i n e r au p r e m i e r chef la 
r e q u ê t e sous l 'angle de l ' a t t e in t e a l l éguée au droi t au respec t des biens 
du r e q u é r a n t c omb iné avec le p r inc ipe de non-d i sc r imina t ion (voir, 
mutatis mutandis, a r r ê t Inze c. Au t r i che du 28 oc tobre 1987, sér ie A n° 126, 
p. 17, § 3 8 ) . 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 1 DU 
P R O T O C O L E N" 1 C O M B I N É AVEC L 'ARTICLE 14 DE LA 
C O N V E N T I O N 

25. Le r e q u é r a n t se plaint q u e , du fait de l ' appl ica t ion par les 
ju r id i c t ions f rançaises de l 'ar t ic le 760 du code civil, il lui a é té a l loué une 
p a r t de la succession de sa m è r e in fé r ieure à celle q u ' a o b t e n u e son demi -
frère et ce, pa rce qu ' i l é ta i t un enfan t a d u l t é r i n . 

26. Les ar t ic les 1 du Protocole n° 1 et 14 de la Conven t i on se l isent 
r e s p e c t i v e m e n t c o m m e suit : 

A r t i c l e 1 d u P r o t o c o l e n ° 1 

« T o u t e p e r s o n n e p h y s i q u e ou m o r a l e a d r o i t a u r e s p e c t d e ses b i e n s . N u l ne p e u t ê t r e 

p r ivé d e s a p r o p r i é t é q u e p o u r c a u s e d ' u t i l i t é p u b l i q u e et d a n s les c o n d i t i o n s p r é v u e s p a r 

la loi e t les p r i n c i p e s g é n é r a u x d u d r o i t i n t e r n a t i o n a l . 
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Les d i s p o s i t i o n s p r é c é d e n t e s ne p o r t e n t p a s a t t e i n t e a u d r o i t q u e p o s s è d e n t les E t a t s 

de m e t t r e e n v i g u e u r les lois q u ' i l s j u g e n t n é c e s s a i r e s p o u r r é g l e m e n t e r l ' u s a g e d e s 

b i e n s c o n f o r m é m e n t à l ' i n t é r ê t g é n é r a l ou p o u r a s s u r e r le p a i e m e n t d e s i m p ô t s ou 

d ' a u t r e s c o n t r i b u t i o n s ou d e s a m e n d e s . » 

A r t i c l e 14 d e la C o n v e n t i o n 

« L a j o u i s s a n c e d e s d r o i t s et l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n do i t ê t r e 

a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r le s e x e , la r a c e , la c o u l e u r , la 

l a n g u e , la r e l i g i o n , les o p i n i o n s p o l i t i q u e s o u t o u t e s a u t r e s o p i n i o n s , l ' o r i g i n e n a t i o n a l e 

ou soc i a l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou t o u t e 

a u t r e s i t u a t i o n . » 

27. Le r e q u é r a n t rappe l le q u e son demi- f rè re é ta i t un enfan t n a t u r e l 
qui a é té l ég i t imé p a r le m a r i a g e de ses p a r e n t s . Il e s t i m e que la 
d i f férencia t ion, q u a n t aux droi ts successoraux , e n t r e enfant n a t u r e l 
l ég i t imé pa r le m a r i a g e et enfan t a d u l t é r i n v e n a n t en concours ne répond 
pas à u n bu t l ég i t ime . Il a joute q u e , m ê m e en se p laçan t sur le t e r r a i n de la 
défense de l ' ins t i tu t ion du m a r i a g e et de la famil le t r ad i t ionne l l e , la 
différence de t r a i t e m e n t r ése rvée à l ' enfant a d u l t é r i n pa r r a p p o r t à 
l 'enfant n a t u r e l l ég i t imé est inaccep tab le pu i sque , d a n s les d e u x cas, 
l 'enfant est conçu hors des liens du m a r i a g e . Ainsi , l ' égal i té de droit ne 
con t r ev i end ra i t en r ien au r è g l e m e n t d ' une s i tua t ion qui ne s 'est pas 
édifiée sur la foi du m a r i a g e , mais en m a r g e du m a r i a g e . En o u t r e , il ne 
s 'agissai t pas en l 'occur rence de p r o t é g e r le conjoint v ic t ime de l ' adu l t è re , 
pu i sque le divorce avait é té p rononcé le 4 juillet 1944. 

28. Le r e q u é r a n t fait encore obse rve r que la m é c o n n a i s s a n c e par les 
j u r id i c t ions i n t e r n e s de l ' i n ten t ion l ibérale de la dé fun te à son éga rd rend 
encore plus i l légi t ime la d i f férencia t ion de ses dro i t s successoraux vis-à-vis 
de son demi - f r è re . 

29. Le r e q u é r a n t cons idère que les moyens employés p o u r p r o t é g e r la 
famille lég i t ime é t a i en t d i s p r o p o r t i o n n é s au but r e c h e r c h é . 

30. Il r appe l le q u e la Conven t ion , qui a un c a r a c t è r e d y n a m i q u e et 
e n t r a î n e des obl iga t ions posit ives de la pa r t des E t a t s , est u n i n s t r u m e n t 
vivant , à i n t e r p r é t e r à la l u m i è r e des condi t ions ac tue l les , et q u e les E t a t s 
m e m b r e s du Conse i l de l 'Europe a t t a c h e n t de nos j o u r s de l ' impor t ance à 
l ' égal i té , en m a t i è r e de dro i t s de c a r a c t è r e civil, e n t r e enfan t s issus du 
m a r i a g e et enfan t s nés hors m a r i a g e . Ainsi , seules de t rès fortes ra isons 
p o u r r a i e n t a m e n e r à e s t i m e r compa t ib l e avec la Conven t i on u n e 
d is t inc t ion fondée sur la na i s sance hors m a r i a g e . 

3 1 . En se fondant sur le droi t c o m p a r é e u r o p é e n , le r e q u é r a n t relève, 
q u a n t aux a r g u m e n t s avancés p a r le G o u v e r n e m e n t , q u e la F r a n c e se 
s ingu la r i se au sein du Conse i l de l 'Europe en m a i n t e n a n t u n e posi t ion 
excess ivement res t r ic t ive et d i sc r imina to i r e sur ce t t e ques t ion . 

32. P o u r ce qui est de la m a r g e d ' app réc i a t i on de l 'Eta t , le r e q u é r a n t 
cons idère q u e l 'on n ' aperço i t ni la mot iva t ion ni la d é m o n s t r a t i o n d ' une 
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spécificité f rançaise sur le t e r r a in de la mora l e , spécificité qui r end ra i t 
impossible la mise en œ u v r e du pr inc ipe d ' éga l i t é c o n s t a m m e n t aff i rmé. 

33 . Le G o u v e r n e m e n t expose q u e les disposi t ions de l 'ar t icle 760 du 
code civil r eposen t sur de t r è s solides ra i sons qu i r é p o n d e n t à un bu t 
l ég i t ime et r e s p e c t e n t le r a p p o r t de p ropo r t i onna l i t é exigé p a r la C o u r . Il 
a joute que , selon la j u r i s p r u d e n c e , u n e d is t inc t ion est d i s c r imina to i r e si 
elle m a n q u e de jus t i f i ca t ion objective et r a i sonnab le . 

34. Pour ce qui est de la jus t i f ica t ion , le G o u v e r n e m e n t soul igne q u e 
dans l 'espri t de la loi du 3 j a n v i e r 1972 qui r econna î t l 'égal i té des filiations, 
l 'ar t icle 760 du code civil est u n e excep t ion i n t r o d u i t e d a n s le but de 
p r o t é g e r la famille l ég i t ime qui repose sur le m a r i a g e d 'où décou len t des 
droi ts et obl iga t ions , tel le devoir de fidélité. 

35. Il a joute q u ' a c c o r d e r à l ' enfant a d u l t é r i n u n e s t r ic te égal i té de 
droi t s avec l ' enfant l ég i t ime rev iendra i t à ne t en i r a u c u n c o m p t e de la 
s i t ua t ion qu i est édifiée sur la foi du m a r i a g e et que la p ro tec t ion de la 
famille lég i t ime est ainsi a s su rée pa r u n e p ro tec t ion pa r t i cu l i è re des 
m e m b r e s de celle-ci qu i sont p a r t i c u l i è r e m e n t t ouchés pa r l ' adu l t è re , à 
savoir le conjoint et les en fan t s l ég i t imes . 

36. Le G o u v e r n e m e n t conclut q u ' u n tel but est l ég i t ime . 
37. Il expose encore q u e les moyens employés sont p ropo r t i onnés au 

bu t visé et soul igne q u e l 'E ta t d ispose en la m a t i è r e d ' une m a r g e 
d ' app réc i a t ion . 

38. Il a joute qu ' i l n ' ex is te pas d ' app roche c o m m u n e des E t a t s 
m e m b r e s du Conse i l de l 'Europe c o n c e r n a n t les d ro i t s des en fan t s 
a d u l t é r i n s et q u e la C o u r a pr is ce fait en cons idé ra t ion d a n s son a r r ê t 
R a s m u s s e n c. D a n e m a r k ( a r r ê t du 28 n o v e m b r e 1984, série A n° 87). 

39. Le G o u v e r n e m e n t e s t ime mutatis mutandis q u e l ' absence d 'un i t é 
d ' app roche au sein d u Conse i l d e l 'Europe devra i t condu i r e à r e c o n n a î t r e 
aux E t a t s u n e m a r g e d ' app réc i a t i on suff isante p o u r l eur p e r m e t t r e de 
d é t e r m i n e r les m e s u r e s d e s t i n é e s à p r o t é g e r les m e m b r e s de la famille 
l ég i t ime , lorsqu ' i l s sont en concours avec des en fan t s a d u l t é r i n s p o u r la 
succession de leur a u t e u r . Il soul igne p a r a i l leurs l ' ex is tence d ' i n t é r ê t s 
m o r a u x qui e n t r e n t e n j e u d a n s ce g e n r e de s i tua t ion . 

40. En tou t é t a t d e cause , le G o u v e r n e m e n t e s t ime q u e les m e s u r e s 
pr ises ne sont pas d i s p r o p o r t i o n n é e s au bu t poursuivi . 

En effet, la r es t r i c t ion des dro i t s de l ' enfant a d u l t é r i n n 'es t p révue q u e 
de m a n i è r e excep t ionne l l e , lorsqu ' i l est en concours avec un enfan t 
l ég i t ime ou avec un enfan t n a t u r e l s imple . Il a jou te que le conjoint 
a d u l t è r e dispose de p lus ieurs moyens p o u r faire d i spa ra î t r e ce t t e 
inéga l i té p a r la l ég i t ima t ion p a r m a r i a g e ou p a r a u t o r i t é de j u s t i ce . 

4 1 . La C o u r rappe l le t ou t d ' abo rd q u e l 'ar t icle 1 du Protocole n° 1 
g a r a n t i t en subs t ance le droi t de p r o p r i é t é ( a r r ê t Inze p réc i t é , p . 17, § 38) . 

42. D a n s la m e s u r e où la m è r e du r e q u é r a n t é ta i t d é c é d é e au m o m e n t 
des faits, la C o u r c o n s t a t e q u e le r e q u é r a n t avait a u t o m a t i q u e m e n t 
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acquis , en ve r tu des ar t ic les 745, 757 et 760 du code civil f rançais , des 
dro i t s h é r é d i t a i r e s sur la succession. Le p a t r i m o i n e é t a i t donc la 
p r o p r i é t é conjointe du r e q u é r a n t et de son demi- f rè re . 

43 . Dès lors les faits de la cause re lèvent de l 'ar t icle 1 du Pro tocole n° 1, 
et l 'ar t icle 14 de la Conven t i on peu t s ' app l iquer en combina i son avec lui. 

A. Sur l ' e x i s t e n c e d ' u n e d i f f é r e n c e d e t r a i t e m e n t 

44. La C o u r relève d ' e m b l é e q u e le G o u v e r n e m e n t ne con te s t e pas le 
fait que , en appl ica t ion des ar t ic les p e r t i n e n t s du code civil, les d e u x demi -
frères ne se t rouva i en t pas d a n s la m ê m e s i tua t ion vis-à-vis de la 
succession de leur m è r e . 

45 . Elle cons t a t e q u e c 'est en ra i son de sa condi t ion d ' enfan t a d u l t é r i n 
q u e le r e q u é r a n t a vu r é d u i r e de moi t i é , au profit de son demi- f rè re , la 
pa r t de la succession à laquel le il a u r a i t eu dro i t s'il avai t é té un enfant 
n a t u r e l ou l ég i t ime et que c e t t e différence de t r a i t e m e n t est 
e x p r e s s é m e n t prévue p a r l 'ar t ic le 760 du code civil. 

46. La C o u r rappe l le , sur ce po in t , q u e d a n s la j ou i s sance des droi t s et 
l iber tés r econnus p a r la C o n v e n t i o n , l 'ar t ic le 14 i n t e rd i t de t r a i t e r de 
m a n i è r e d i f férente , sauf jus t i f ica t ion objective et r a i sonnab le , des 
p e r s o n n e s p lacées d a n s des s i tua t ions c o m p a r a b l e s ( a r r ê t Hof fmann 
c. Au t r i che du 23 j u i n 1993, série A n° 255-C, p. 58, § 31) . 

47. Il convient dès lors de d é t e r m i n e r si la différence de t r a i t e m e n t 
a l l éguée é ta i t jus t i f iée . 

B. S u r la j u s t i f i c a t i o n d e la d i f f é r e n c e d e t r a i t e m e n t 

48. Au r e g a r d de l 'ar t ic le 14 de la Conven t ion , une d i s t inc t ion est 
d i s c r imina to i r e si elle « m a n q u e de jus t i f ica t ion objective et 
r a i s o n n a b l e » , c 'es t -à-dire si elle ne pou r su i t pas un « b u t l é g i t i m e » ou s'il 
n 'y a pas de « r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens 
employés et le but v isé» (voir n o t a m m e n t les a r r ê t s Inze p réc i t é , p . 18, 
§ 4 1 , et K a r l h e i n z Schmid t c. A l l e m a g n e du 18 ju i l l e t 1994, série A 
n ° 2 9 1 - B , pp. 32-33, § 24). 

49. La C o u r rappe l le à ce propos q u e la Conven t i on est u n i n s t r u m e n t 
v ivant , à i n t e r p r é t e r à la l umiè r e des condi t ions ac tue l les (voir n o t a m m e n t 
l ' a r rê t J o h n s t o n et a u t r e s c. I r l a n d e du 18 d é c e m b r e 1986, sér ie A n° 112, 
pp . 24-25, § 53) . O r les E t a t s m e m b r e s du Consei l de l 'Europe a t t a c h e n t de 
nos j o u r s de l ' impor t ance à l ' égal i té , e n m a t i è r e de dro i t s de c a r a c t è r e 
civil, e n t r e en fan t s issus du m a r i a g e et enfan t s nés hor s m a r i a g e . En 
t é m o i g n e la C o n v e n t i o n e u r o p é e n n e de 1975 sur le s t a t u t j u r i d i q u e des 
en fan t s nés hors m a r i a g e , qu i n ' a pas é té rat i f iée p a r la F r a n c e . Seules 
donc de t rès fortes ra i sons p o u r r a i e n t a m e n e r à e s t i m e r c o m p a t i b l e avec 
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la C o n v e n t i o n une d is t inc t ion fondée sur la na i s sance hors m a r i a g e (voir, 
mutatis mutandis, les a r r ê t s Abdulaz iz , C a b a l e s et Ba lkanda l i c. R o y a u m e -
U n i du 28 ma i 1985, sér ie A n" 94, pp. 37-38, § 78, et Inze p réc i t é , p . 18, 
§ 4 1 ) . 

50. La C o u r e s t ime qu ' i l ne peu t ê t r e exclu que le bu t invoqué p a r le 
G o u v e r n e m e n t , à savoir la p ro tec t ion de la famille t r ad i t i onne l l e , puisse 
ê t r e cons idéré c o m m e lég i t ime . 

5 1 . Res t e la ques t i on de savoir, p o u r ce qui est des moyens employés , si 
l ' i n s t au ra t i on d ' une différence d e t r a i t e m e n t e n t r e en fan t s a d u l t é r i n s et 
en fan t s lég i t imes ou n a t u r e l s , q u a n t à la succession de leur a u t e u r , 
a p p a r a î t p r o p o r t i o n n é e et a d é q u a t e pa r r a p p o r t au bu t poursuiv i . 

52. La C o u r note d ' e m b l é e q u e l ' ins t i tu t ion de la famille n 'es t pas 
figée, q u e ce soit sur le p lan h i s to r ique , sociologique ou encore j u r i d i q u e . 
Ainsi , la loi du 3 janvier 1972 a n o t a m m e n t cons t i tué u n e avancée 
i m p o r t a n t e d a n s l 'évolution du droi t de la famille et de la s i tua t ion des 
enfan t s non lég i t imes , r ég l an t la ques t i on de l ' é t ab l i s semen t de la 
filiation pour tous les en fan t s . Le 20 n o v e m b r e 1989, la Conven t ion des 
Na t ions unies re la t ive aux dro i t s de l 'enfant , consac ran t l ' in te rd ic t ion des 
d i sc r imina t ions fondées sur la na i s sance , a é té a d o p t é e ( p a r a g r a p h e 18 ci-
des sus ) . A sa su i te , en m a i 1990, le Consei l d 'E t a t a publié un r a p p o r t 
p r écon i san t , d o n n é e s s o c i o d é m o g r a p h i q u e s à l ' appui , la suppress ion de la 
d i sc r imina t ion successora le affectant les enfan t s adu l t é r i n s ( p a r a g r a p h e 
19 ci-dessus) . En d é c e m b r e 1991, un projet de loi a p roposé d ' a l igner la 
s i tua t ion successora le des enfan t s adu l t é r i n s sur celle des a u t r e s enfan t s 
( p a r a g r a p h e 20 c i -dessus) . En 1998, deux miss ions furent success ivement 
lancées à l ' ini t iat ive du g a r d e des Sceaux pour , d ' une p a r t , p r e n d r e en 
c o m p t e les évolut ions de la famille sur le p lan sociologique e t , d ' a u t r e 
p a r t , t en i r j u r i d i q u e m e n t c o m p t e de l 'évolution des faits. Le p r e m i e r 
r a p p o r t , déposé le 14 ma i 1998, c r i t i qua le s t a t u t inéga l i t a i r e des enfan t s 
adu l t é r i n s ( p a r a g r a p h e 21 ci-dessus) t and i s q u e le second r a p p o r t , déposé 
le 14 s e p t e m b r e 1999, p récon i sa d ' a b r o g e r les l imi tes aux dro i t s 
successoraux de l 'enfant a d u l t é r i n ( p a r a g r a p h e 22 c i -dessus) . P o u r ce qu i 
est de la s i tua t ion dans les a u t r e s E t a t s m e m b r e s du Conse i l de l 'Europe , 
la C o u r no te , c o n t r a i r e m e n t aux af f i rmat ions du G o u v e r n e m e n t 
( p a r a g r a p h e 38 ci -dessus) , u n e n e t t e t e n d a n c e à la d i spa r i t ion des 
d i sc r imina t ions à l ' égard des enfan t s a d u l t é r i n s . Elle ne sau ra i t négl iger 
u n e tel le évolut ion d a n s son i n t e r p r é t a t i o n n é c e s s a i r e m e n t d y n a m i q u e 
des disposi t ions l i t igieuses de la Conven t ion . A cet éga rd , la ré fé rence 
faite pa r le G o u v e r n e m e n t à l ' a r rê t R a s m u s s e n ( p a r a g r a p h e 38 ci-dessus) 
n 'es t pas conva incan te , les c i r cons tances de fait et de t e m p s n ' é t a n t pas les 
m ê m e s . 

Q u a n t à l ' a r g u m e n t t i r é de la d imens ion des i n t é r ê t s m o r a u x 
( p a r a g r a p h e 39 c i -dessus) , la C o u r ne peu t q u e re lever la t e n e u r des 
d o n n é e s s o c i o d é m o g r a p h i q u e s à l ' époque des fai ts , de m ê m e q u e , 
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n o t a m m e n t , le projet de loi t e n d a n t , en 1991, à s u p p r i m e r tou te 
d i sc r imina t ion . 

53 . La C o u r n 'es t pas appe lée à se p r o n o n c e r su r le point de savoir si la 
m è r e du r e q u é r a n t avait ou non c o n t r e v e n u aux e n g a g e m e n t s décou lan t 
de son m a r i a g e , vis-à-vis d e la cel lule famil ia le l ég i t ime . Elle note 
s i m p l e m e n t q u e la m è r e du r e q u é r a n t et son m a r i é t a i en t s é p a r é s de fait 
lors de la na i s sance du p r e m i e r , na i s sance qu i fut r a p i d e m e n t suivie d 'un 
divorce ( p a r a g r a p h e 8 ci-dessus) . 

54. Le seul p rob l ème soumis à la C o u r conce rne la ques t ion de la 
succession d ' u n e m è r e pa r ses d e u x enfan t s , l 'un n a t u r e l , l ' au t re 
a d u l t é r i n . O r la C o u r ne t rouve , en l 'espèce, a u c u n mot i f de n a t u r e à 
just if ier une d i sc r imina t ion fondée sur la na i s sance hors m a r i a g e . En 
tou t é t a t de cause , l 'enfant a d u l t é r i n ne sau ra i t se voir r e p r o c h e r des 
faits qu i ne lui sont pas i m p u t a b l e s : il faut c e p e n d a n t c o n s t a t e r que le 
r e q u é r a n t , de p a r son s t a t u t d ' enfan t a d u l t é r i n , s'est t rouvé pénal i sé 
d a n s le p a r t a g e de la masse successora le . 

55. Eu é g a r d à tous ces é l é m e n t s , la C o u r conclut qu ' i l n 'y a pas de 
r appor t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et le 
bu t visé. 

P a r t a n t , il y a eu violat ion de l 'ar t icle 1 du Pro tocole n" 1 combiné avec 
l 'ar t icle 14 de la Conven t ion . 

II. SUR LA V I O L A T I O N DES A R T I C L E S 8 E T 14 C O M B I N É S DE LA 
C O N V E N T I O N 

56. Eu é g a r d à la conclusion figurant au p a r a g r a p h e p r é c é d e n t et 
c o m p t e t e n u du fait que les a r g u m e n t s avancés pa r les pa r t i e s sont les 
m ê m e s q u e ceux e x a m i n é s d a n s le con tex te de l 'ar t icle 1 du Protocole 
n° 1 combiné avec l 'ar t icle 14 de la Conven t ion , la C o u r n ' e s t i m e pas 
nécessa i re d ' e x a m i n e r ce grief. 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

57. Aux t e r m e s de l 'ar t ic le 41 de la Conven t ion , 

« Si la C o u r d é c l a r e qu ' i l y a e u v i o l a t i o n de la C o n v e n t i o n ou d e ses P r o t o c o l e s , e t si le 

d r o i t i n t e r n e de la H a u t e P a r t i e c o n t r a c t a n t e n e p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l ieu, u n e 

s a t i s f a c t i o n é q u i t a b l e . » 

A. D o m m a g e s 

58. Le r e q u é r a n t d e m a n d e au t i t re du pré judice m a t é r i e l la différence 
e n t r e la s o m m e qui lui a é té a l louée et celle qu i lui sera i t r e v e n u e si un 
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p a r t a g e pa r moi t ié avai t é t é effectué. Le G o u v e r n e m e n t ne s'y oppose pas . 
D a n s ces condi t ions , la C o u r di t qu ' i l y a lieu d ' a l louer au r e q u é r a n t la 
s o m m e de 376 034,61 francs français (FRF) au t i t r e du pré jud ice m a t é r i e l . 

59. Le r e q u é r a n t d e m a n d e é g a l e m e n t u n e i n d e m n i s a t i o n de son 
pré judice m o r a l qu ' i l chiffre à 100 000 FRF . Le G o u v e r n e m e n t s 'oppose à 
ce t t e d e m a n d e . S t a t u a n t en équ i t é , la C o u r décide d ' a l louer au r e q u é r a n t 
20 000 F R F au t i t r e du pré jud ice m o r a l . 

B. Fra is e t d é p e n s 

60. Le r e q u é r a n t d e m a n d e le r e m b o u r s e m e n t de la to ta l i t é des frais 
qu ' i l a engagés , t a n t devan t les j u r id i c t ions i n t e r n e s que devan t 
les o r g a n e s de la Conven t ion , soit r e spec t i vemen t 55 322,69 F R F et 
72 360 FRF . 

6 1 . Le G o u v e r n e m e n t e s t i m e que seuls les frais e n g a g é s d a n s la 
p r o c é d u r e e u r o p é e n n e , et d û m e n t jus t i f iés , p o u r r o n t ê t r e pr is en c o m p t e . 

62. La C o u r est d 'avis q u e les frais engagés , t a n t devan t les j u r id i c t ions 
i n t e r n e s q u e devan t les o r g a n e s de la Conven t ion , v isaient à voir r e d r e s s e r 
la violat ion a l léguée de la Conven t i on . En équ i t é , elle a l loue la s o m m e 
globale de 100 000 F R F à ce t i t r e . 

C. I n t é r ê t s m o r a t o i r e s 

63. Selon les in fo rma t ions don t d ispose la C o u r , le t aux d ' i n t é r ê t légal 
appl icable en F r a n c e à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 3,47 % 
l 'an. 

PAR CES MOTIFS, LA C O U R 

1. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t ic le 1 du Protocole n° 1 
combiné avec l 'ar t icle 14 de la C o n v e n t i o n ; 

2. Dit, p a r cinq voix con t r e deux , qu ' i l n ' e s t pas nécessa i r e d ' e x a m i n e r le 
gr ief t i ré des ar t ic les 8 et 14 combinés de la C o n v e n t i o n ; 

3. Dit, à l ' u n a n i m i t é , 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois à 
c o m p t e r du j o u r où l ' a r rê t est devenu définit if c o n f o r m é m e n t à l 'ar
ticle 44 § 2 de la C o n v e n t i o n , les s o m m e s s u i v a n t e s : 

i. 376 034,61 F R F (trois cent so ixante-se ize mil le t r e n t e - q u a t r e 
francs f rançais so ixan te et u n c e n t i m e s ) p o u r d o m m a g e m a t é r i e l ; 
ii. 20 000 F R F (vingt mille francs français) pour d o m m a g e m o r a l ; 
iii. 100 000 F R F (cent mille francs français) pour frais et d é p e n s ; 
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b) q u e ces m o n t a n t s se ron t à ma jo re r d ' un in t é rê t s imple de 3,47 % 
l 'an à c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

4. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t i s fac t ion é q u i t a b l e pour le 
su rp lus . 

Fai t en f rançais , puis c o m m u n i q u é p a r écrit le 1 e r février 2000, en 
appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

S. D O L L É N. B R A T Z A 

Greff ière P rés iden t 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en pa r t i e 
d i s s iden te c o m m u n e à M. Louca ides et M m e T u l k e n s . 

N . B . 

S . D . 
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OPINION EN PARTIE DISSIDENTE 
C O M M U N E À M. LOUCAIDES ET M m c TULKENS, 

J U G E S 

Si nous avons voté pour la violat ion de l 'ar t ic le 1 du Pro tocole n° 1, 
com b iné avec l 'ar t icle 14 d e la C o n v e n t i o n , en r evanche nous ne 
p a r t a g e o n s pas la décision de la major i t é selon laquel le «i l n ' e s t pas 
nécessa i re d ' e x a m i n e r le gr ief t i ré des ar t ic les 8 et 14 c o m b i n é s de la 
C o n v e n t i o n » . C e t t e décis ion nous s u r p r e n d d a n s la m e s u r e où 
l ' ins t ruc t ion de ce t t e affaire, ainsi que la ques t ion posée aux p a r t i e s en 
vue de l ' aud ience , po r t a i t p r i n c i p a l e m e n t sur le gr ief du r e q u é r a n t t i ré 
de l 'ar t icle 8 de la C o n v e n t i o n , comb iné avec l 'ar t icle 14. C o n t r a i r e m e n t 
à l 'avis de la C o u r tel qu ' i l est e x p r i m é au p a r a g r a p h e 56 de l ' a r r ê t , nous 
pensons qu ' i l é ta i t nécessa i re de s t a t u e r , en p r e m i e r lieu, sur la ques t ion 
du droi t au respec t de la vie famil ia le , q u i t t e à conclure q u ' a u c u n 
p r o b l è m e dis t inct ne se posai t sous l 'angle de l 'ar t icle 1 du Pro tocole n° 1. 

Nous nous l imi te rons à évoquer deux ra i sons qui , en l 'espèce, se 
con juguen t et se p r ê t e n t un appu i m u t u e l . 

1. La p r e m i è r e ra i son conce rne le respec t dû au r e q u é r a n t . T o u t au 
long de ce t t e affaire, aussi bien devan t les ju r id i c t ions i n t e r n e s q u e 
devan t la C o u r , le r e q u é r a n t n ' a pas voulu r é d u i r e le litige à u n e seule 
ques t i on d ' a r g e n t , mais il l'a s o u t e n u c o m m e u n e q u e s t i o n de 
d i sc r imina t ion liée au s t a t u t des « e n f a n t s n a t u r e l s don t le pè re ou la 
m è r e é ta i t , au t e m p s de leur concept ion , e n g a g é d a n s les l iens du 
m a r i a g e avec u n e a u t r e p e r s o n n e » et encore m a l h e u r e u s e m e n t qualif iés 
d ' en fan t s n a t u r e l s « a d u l t é r i n s ». Tel le est d 'a i l leurs la ra i son p o u r laquel le 
il a décl iné une propos i t ion de r è g l e m e n t a m i a b l e qui se l imi ta i t au seul 
aspect p a t r i m o n i a l du l i t ige. 

Le seul fait que la succession é ta i t déjà ouve r t e lors de l ' i n t roduc t ion de 
la r e q u ê t e , ce qu i jus t i f ie a u x yeux de la C o u r l ' e x a m e n de celle-ci sous 
l 'angle de l ' a t t e in t e a l l éguée au droi t au respec t des b iens ( p a r a g r a p h e s 
24, 42 et 43 de l ' a r r ê t ) , c o m m e le d e m a n d a i t le G o u v e r n e m e n t , ne nous 
p a r a î t pas décisif. La commiss ion p o u r le dro i t de la famille i n s t i t uée en 
1998, n o t a m m e n t pour évi ter « q u e ne se c reuse un fossé e n t r e les 
a sp i r a t i ons [des ci toyens] et le d r o i t » , e s t ime à j u s t e t i t r e , d a n s son 
r a p p o r t du 14 s e p t e m b r e 1999, q u e s i tue r le p r o b l è m e sur le seul t e r r a i n 
successora l « n e pa ra î t ni j u s t e ni o p p o r t u n » , car «n 'es t - i l pas vain 
d ' e spé re r q u ' u n a v a n t a g e successoral p o u r r a r é p a r e r u n e d é c h i r u r e qui 
se s i tue pa r n a t u r e d a n s u n tou t a u t r e p lan ?» ( p a r a g r a p h e 22 de l ' a r r ê t ) . 

2. La seconde ra i son conce rne la l imi ta t ion des dro i t s successoraux 
tel le qu 'e l le est p révue pa r l 'ar t ic le 760 du code civil. C e t t e l imi ta t ion , 
j u g é e a j u s t e t i t r e p a r la C o u r c o m m e con t r a i r e à l 'ar t ic le 1 du Protocole 
n" 1 com biné avec l 'ar t ic le 14 de la Conven t ion , t rouve sa cause d a n s le 
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s t a t u t d ' infér ior i té de l ' enfant « a d u l t é r i n » , l eque l subsis te encore dans 
d ' a u t r e s disposi t ions du code civil (ar t ic les 334-7, 759, 761 , 762, 767, 
a l inéa 3, 908, 915-2, 1097-1) à la sui te de la r é fo rme inachevée de la loi 
du 3 j a n v i e r 1972. C 'es t donc bien là, au n iveau de la vie famil ia le , que le 
p r o b l è m e se p o s e : u n e d i sc r imina t ion fondée sur la filiation. Le m ê m e 
r a p p o r t de la commiss ion sur le droi t de la famille du 14 s e p t e m b r e 1999, 
q u e nous avons évoqué au point p r é c é d e n t , l'a b ien p e r ç u lorsqu' i l 
p récon ise de «pa r f a i r e l 'égali té des f i l ia t ions» et , à ce t t e fin, e s t i m e qu' i l 
est nécessa i re « d ' a c h e v e r l 'égal i té des s t a t u t s » ( p a r a g r a p h e 22 de l ' a r r ê t ) . 
En se l im i t an t à l 'une des conséquences de ce s t a t u t , en l 'espèce les 
res t r i c t ions aux droi ts successoraux des enfan t s « a d u l t é r i n s » , sur 
l ' ab roga t ion desque l les il exis te d 'a i l leurs u n l a rge consensus , la C o u r ne 
pose p e u t - ê t r e pas le p r o b l è m e d a n s les t e r m e s où il est suscept ib le de 
t rouver son sens , à savoir le m a i n t i e n d ' inéga l i t és , d a n s le dro i t de la 
fil iation, fondées sur les condi t ions de na i s sance . En l 'espèce, le choix de 
la lex specialis r i sque de s ' a p p a r e n t e r à une forme de « m i n i m a l i s m e » 
jud ic i a i r e ou, pour r e p r e n d r e les t e r m e s du r a p p o r t de la commiss ion 
p rés idée par le professeur Dekeuwer -Defossez , à une «so lu t ion hybr ide» , 
car «ce qu i est en cause , en effet, n 'es t pas s e u l e m e n t l ' égal i té concrè te 
e n t r e en fan t s issus de lits d i f férents dans le p a r t a g e de la succession de 
leur a u t e u r c o m m u n , mais , de m a n i è r e à la fois plus a b s t r a i t e et plus 
for te , l ' iden t i t é des dro i t s a t t a c h é s au lien de filiation» ( p a r a g r a p h e 22 in 

fine de l ' a r r ê t ) . En o u t r e , l ' a r rê t de la C o u r laisse d a n s l ' incer ta in la 
ques t ion de savoir si elle cons idè re , c o m m e le suggère le G o u v e r n e m e n t , 
q u e la voca t ion successora le est é t r a n g è r e au respec t de la vie pr ivée e t 
famil iale r econnu pa r l 'ar t ic le 8 de la Conven t ion , ce qu i p o u r r a i t 
p a r a î t r e c o m m e u n e régress ion p a r r a p p o r t à des a r r ê t s a n t é r i e u r s . 

A la l u m i è r e de l ' impor t ance q u e les E t a t s m e m b r e s du Consei l de 
l 'Europe a t t a c h e n t à l 'égal i té , en m a t i è r e de dro i t s civils, e n t r e les 
enfan t s issus du m a r i a g e et les en fan t s nés hors m a r i a g e , la c la r t é de 
n o t r e j u r i s p r u d e n c e , essent ie l le pour l ' exécut ion et la mise e n œ u v r e des 
a r r ê t s de la C o u r ainsi q u e leur con t r i bu t ion à la g a r a n t i e collective des 
dro i t s de l ' h o m m e , nous p a r a î t u n e exigence à r appe le r . N o u s espérons 
toutefois q u e le p r é s e n t a r r ê t p e r m e t t r a d ' achever une évolut ion qui est 
souha i t ée depuis l o n g t e m p s et d ' a t t e i n d r e ainsi l 'égal i té des fi l iations. 
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S U M M A R Y 1 

Distinction in law between adulterine children and legitimate children with 
regard to inheritance rights 

Article 14 

Discrimination - Birth - Distinction in law between adulterine children and legitimate 
children with regard to inheritance rights - Descent - Legitimate child - Adulterine child -
Objective and reasonable justification - Proportionality - Protection of the family - Dynamic 
interpretation of the Convention - United Nations Convention on the Rights of the Child 

Article 1 of Protocol No. 1 taken in conjunction with Article 14 of the 
Convention 

Deprivation of property - Inheritance - Distinction in law between adulterine children and 
legitimate children with regard to inheritance rights 

* 
* * 

Article 760 of the Civil Code establishes a distinction between legitimate children 
and adulterine children. The latter can claim only one half of the share in the 
estate to which they would have been entitled if they had been legitimate or 
legitimised. The portion of the estate of which they are thus deprived is added to 
the share devolving on the legitimate children. Proposals to repeal that provision 
were made on a number of occasions, including in a draft bill submitted in 1991. 
Besides that, two reports, one prepared by the Conseil d'Etat in 1990 and the other 
by a commission set up by the Minister of Justice in 1999, stress that the 
discrimination implemented by Article 760 is contrary to the principle of equal 
treatment regardless of descent laid down by the Civil Code, the European 
Convention on Human Rights and the United Nations Convention on the Rights 
of the Child. In 1936 the applicant's mother had her first child, who was 
legitimised by her marriage in 1937. The applicant was born in 1942. His 
mother's name alone was entered on his birth certificate because the husband 
and wife, although still married, were living apart. They divorced in 1944. 
Following his mother's death, the older son brought an action in the tribunal de 
grande instance in 1991 seeking an order that her estate be divided and that, under 
Article 760 of the Civil Code, the applicant, as an adulterine child, could lay claim 
to only a quarter of it. The applicant requested acknowledgment that he had the 
same rights as a legitimate child. The court upheld the older son's application. It 
held that the purpose of the discrimination was to ensure minimum compliance 
with marital commitments and that, accordingly, it was necessary in order to 

T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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protect the rights of others. The applicant's appeals against that decision were 
unsuccessful. 

Held 
(1) Article 1 of Protocol No. 1 taken in conjunction with Article 14 of the 
Convention: Since the death of the applicant's mother had conferred inheritance 
rights on him, the estate was the joint property of the applicant and his half-
brother; the application therefore fell to be examined under Article 1 of 
Protocol No. 1 taken in conjunction with Article 14 of the Convention. It was on 
account of his status as an adulterine child that the applicant had been deprived, to 
the advantage of his brother, of a portion of the estate. The concern to protect the 
traditional family, which was the reason for the difference of treatment 
established by law, could be deemed to be a legitimate aim. However, the concept 
of the family was a changing one. The developments in family law internationally 
and the debates taking place in France itself tended towards an abolition of 
discrimination against adulterine children. Since the interpretation of the 
Convention was necessarily dynamic, it had to take account of those 
developments. With regard to the moral dimension of the problem, it had to be 
noted that at the material time a draft bill had been submitted recommending 
the abolition of the impugned difference in treatment. In any event, an 
adulterine child could not be blamed for circumstances for which he or she was 
not responsible. It was an inescapable finding that the applicant had been 
penalised in the division of the assets of the estate on account of his status as an 
adulterine child. Consequently, the requirement of proportionality between the 
means employed and the aim pursued had not been complied with. 

Conclusion: violation (unanimously). 
(2) Articles 8 and 14 taken together: The Court held, by five votes to two, that it 
was not necessary to examine that complaint. 
Article 41: The Court awarded the applicant compensation for pecuniary and non-
pecuniary damage. It also awarded him a certain amount for costs incurred in the 
domestic courts and before the Convention institutions. 
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In t h e c a s e o f M a z u r e k v. F r a n c e , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Thi rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
Sir Nicolas B R A T Z A , President, 
M r J . -P . C O S T A 

M r L . L O U C A I D E S , 

M r s F. T U L K E N S , 

M r W. F U H R M A N N , 

M r K. J U N G W I E R T , 

M r K. TRA\A, judges, 
and Mrs S. D O L L E , Section Registrar, 

H a v i n g d e l i b e r a t e d in pr iva te on 12 O c t o b e r 1999 a n d 18 J a n u a r y 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an appl ica t ion (no. 34406/97) aga ins t t he 
F r e n c h Republ ic lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of the Conven t i on 
for t he P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s (" the 
Conven t ion" ) by a F r e n c h na t iona l , M r C l a u d e M a z u r e k ("the 
app l i can t " ) , on 13 D e c e m b e r 1996. 

2. O n 20 O c t o b e r 1997 the C o m m i s s i o n decided to give not ice of t he 
appl ica t ion to the F r e n c h G o v e r n m e n t (" the G o v e r n m e n t " ) and to invite 
t h e m to submi t obse rva t ions in wr i t ing on its admiss ib i l i ty and mer i t s . 
T h e G o v e r n m e n t s u b m i t t e d the i r observa t ions on 9 M a r c h 1998, after a n 
ex tens ion of t he t ime al lowed, a n d the appl ican t repl ied on 22 Apri l 1998. 

3. Fol lowing the en t ry in to force of Protocol No. 11 to the Conven t ion 
on 1 N o v e m b e r 1998 a n d in accordance wi th Art ic le 5 § 2 thereof, t he 
appl ica t ion was e x a m i n e d by the Cour t . 

4. In accordance wi th Rule 52 § 1 of the Rules of C o u r t , the P re s iden t 
of t he C o u r t , M r L. W i l d h a b e r , ass igned the case to the T h i r d Sect ion. T h e 
C h a m b e r cons t i t u t ed wi th in tha t Sect ion inc luded ex officio Mr J . -P . Cos ta , 
the j u d g e e lec ted in respec t of F r a n c e (Article 27 § 2 of the Conven t ion 
and Rule 26 § 1 (a ) ) , and Sir Nicolas Bra tza , P r e s i d e n t of t he Section 
(Rule 26 § 1 (a) ) . T h e o t h e r m e m b e r s d e s i g n a t e d by the l a t t e r to 
comple t e the C h a m b e r were M r L. Louca ides , Mrs F. T u l k e n s , M r W. 
F u h r m a n n , M r K. J u n g w i e r t and M r K. T r a j a (Rule 26 § 1 (b)) . 

5. O n 4 May 1999 the C h a m b e r dec la red t he appl ica t ion admiss ib le 1 

a n d dec ided to invite t he pa r t i e s to s u b m i t the i r observa t ions on the 
mer i t s at a hea r ing . 

1. Note by the Registry. T h e C o u r t ' s d e c i s i o n (in F r e n c h ) is o b t a i n a b l e f rom t h e R e g i s t r y . 
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6. T h e h e a r i n g took place in public in the H u m a n Righ t s Bui ld ing , 
S t r a s b o u r g , on 12 O c t o b e r 1999. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r s M. D U B R O C A R D , D e p u t y Di rec to r , 

H u m a n Righ t s Division, 
Legal Affairs D e p a r t m e n t , 
Min i s t ry of Fore ign Affairs, Agent, 

Mrs L. D E L A H A Y E , magistral, 
seconded to the H u m a n Righ t s Division, 
Legal Affairs D e p a r t m e n t , 
Min i s t ry of Fore ign Affairs, 

Mrs M. F A U C H E U X - B U R E A U , magistral, 
G e n e r a l Civil Law Office, 
Civil Affairs D e p a r t m e n t , 
Min i s t ry of J u s t i c e , Counsel; 

(b) for the applicant 
M r A. O T T A N , of the M o n t p e l l i e r Bar , Counsel. 

T h e appl ican t also a t t e n d e d the hea r ing . 
T h e C o u r t h e a r d add re s se s by M r O t t a n and Mrs D u b r o c a r d . 

T H E FACTS 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

7. T h e app l i can t , C l a u d e M a z u r e k , is a F r e n c h na t iona l who was bo rn 
in Avignon in 1942 and lives at La G r a n d e - M o t t e . 

8. T h e app l i can t ' s m o t h e r died on 1 Augus t 1990 of H I V ( h u m a n 
immunodef i c i ency virus) e n c e p h a l o p a t h y , having been infected af ter a 
blood t ransfus ion . She left two ch i ld ren : a son, Alain , born ou t of wedlock 
in 1936 and leg i t imised by his m o t h e r ' s m a r r i a g e in 1937, and the 
app l i can t , born in 1942, on whose b i r th cer t i f icate only his m o t h e r ' s 
n a m e was e n t e r e d as a p a r e n t , she be ing still m a r r i e d at t he t i m e of his 
b i r th , bu t living s epa ra t e ly from her h u s b a n d . T h e y divorced in J u l y 1944. 

9. O n 30 April 1991 Ala in b r o u g h t an ac t ion aga ins t the app l ican t in 
t he N i m e s tribunal de grande instance s eek ing an o rde r t h a t his m o t h e r ' s 
e s t a t e be divided by a no ta ry , t h a t t he app l i can t , as an a d u l t e r i n e child, 
could not lay c la im to more t h a n a q u a r t e r of it and t h a t t h e r e be 
depos i t ed wi th t he no t a ry a s u m of m o n e y unlawfully w i t h d r a w n by the 
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app l i can t from his m o t h e r ' s account a n d t r a n s f e r r e d to a pe r sona l account 
while the i r m o t h e r was in a coma . 

10. In his p lead ings , the appl ican t a g r e e d to t h e a p p o i n t m e n t of a 
n o t a r y to divide t he e s t a t e , bu t s u b m i t t e d t h a t Ar t ic le 760 of t he Civil 
C o d e , which res t r i c t s the i n h e r i t a n c e r igh ts of a d u l t e r i n e ch i ld ren , was 
d i sc r imina to ry and incompa t ib l e wi th Art ic les 8 a n d 14 of the 
Conven t ion , the provisions of the U n i t e d N a t i o n s Conven t i on on the 
R igh t s of t he Chi ld and Art ic le 334 of t h e Civil C o d e , which ensh r ines 
t he pr inciple t h a t ch i ld ren bo rn in wedlock and ch i ld ren bo rn out of 
wedlock have equa l r igh t s . H e r e q u e s t e d the cour t to hold t h a t he had 
the s a m e i n h e r i t a n c e r igh ts as a l eg i t ima t e child. H e also s u b m i t t e d t h a t 
t he a m o u n t which he had b e e n r e q u e s t e d to depos i t wi th a n o t a ry had 
been t r a n s f e r r e d as a gift which he was not r e q u i r e d to b r ing in to 
account , as evidenced by a l e t t e r from the deceased of 20 J a n u a r y 1988, a 
g e n e r a l power of a t t o r n e y for b a n k t r ansac t i ons , d a t e d 2 F e b r u a r y 1988, 
a n d wi tness s t a t e m e n t s . 

11. In a j u d g m e n t of 21 J a n u a r y 1993 the cour t o r d e r e d t he e s t a t e to be 
divided. W i t h r ega rd to the app l i can t ' s r igh t s , it r e fe r red to Art ic le 760 of 
the Civil C o d e (see p a r a g r a p h 17 below). 

T h e cour t conceded tha t Art ic le 760 of t he Civil Code r e p r e s e n t e d a 
de roga t i on from the pr inc ip le , e n s h r i n e d in t he first p a r a g r a p h of Art ic le 
334 of the Civil C o d e , t h a t ch i ld ren should be t r e a t e d equal ly r ega rd less of 
descen t , bu t he ld tha t its pu rpose was not to d i s c r i m i n a t e be tween 
ch i ld ren on the g r o u n d s of the i r b i r t h bu t to en su re m i n i m u m 
compl iance wi th m a r i t a l c o m m i t m e n t s on t he p a r t of the m a r r i e d p a r e n t 
who e n g e n d e r s an i l l eg i t imate child. It accordingly conc luded tha t 
Art ic le 760 was necessa ry in o r d e r to p ro tec t the r igh t s of o t h e r s a n d tha t 
it was a pr inciple of publ ic policy which was not c o n t r a r y to t he Conven t ion . 

In respec t of the s u m which had been w i t h d r a w n by the app l ican t and 
t r ans f e r r ed to his own account , t he cour t he ld t h a t the app l ican t had 
mere ly execu ted his m o t h e r ' s i n t en t ion to gift h im a s u m of m o n e y in 
add i t ion to his s h a r e in t he e s t a t e and t h a t a l t h o u g h t h a t gift should 
not ional ly be b r o u g h t in to account in ca lcu la t ing the d isposable por t ion 
of the e s t a t e , it was i n a p p r o p r i a t e as m a t t e r s s tood to o rde r t h a t the 
a m o u n t in ques t ion be depos i ted wi th t he no t a ry dividing the e s t a t e . 

12. T h e app l ican t appea l ed , a r g u i n g , a m o n g o t h e r t h ings , t h a t 
Art ic le 760 of t he Civil Code was incompa t ib l e wi th Art ic les 8 a n d 14 of 
the C o n v e n t i o n and Art ic le 1 of Protocol No . 1. 

13. In a j u d g m e n t of 24 M a r c h 1994, t he N i m e s C o u r t of A p p e a l upheld 
the provisions of the lower cour t ' s j u d g m e n t o r d e r i n g the e s t a t e to be 
divided a n d d e t e r m i n i n g the app l i can t ' s i n h e r i t a n c e r igh t s . It cons idered , 
however , t h a t the a m o u n t t r a n s f e r r e d to t he app l i can t ' s account should be 
r e t u r n e d to t he e s t a t e to be divided because he h a d not proved tha t his 
m o t h e r h a d i n t e n d e d it as a gift. 
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14. W i t h r e g a r d to t he compla in t t h a t the d i sc r imina t ion b e t w e e n 
l eg i t ima te ch i ld ren a n d a d u l t e r i n e ch i ld ren was i ncompa t ib l e wi th t he 
provisions of t he Conven t ion , the C o u r t of Appea l held: 

" I n t h e i n s t a n t c a s e t h e p r o v i s i o n s of A r t i c l e 760 of t h e Civi l C o d e , w h i c h l imi t t h e 

i n h e r i t a n c e r i g h t s of a d u l t e r i n e c h i l d r e n , a r e d i r e c t l y l i n k e d to t h e F r e n c h l ega l 

p r i n c i p l e of p u b l i c pol icy a c c o r d i n g t o w h i c h m a r r i a g e s h o u l d be m o n o g a m o u s a n d t h e 

i n t e r e s t s of t h e s p o u s e a n d l e g i t i m a t e c h i l d r e n of a n a d u l t e r e r p r o t e c t e d . 

A r t i c l e 760 w a s no t e n a c t e d in o r d e r t o d i s a d v a n t a g e a d u l t e r i n e c h i l d r e n , bill lo 

p r o t e c t t h e i n t e r e s t s o f t h e s p o u s e a n d l e g i t i m a t e c h i l d r e n of a n a d u l t e r e r ; t h e 

p rov i s ion d o e s no t t h e r e f o r e i n t e n t i o n a l l y d i s c r i m i n a t e a g a i n s t a d u l t e r i n e c h i l d r e n , b u t 

e n s u r e s t h e p r o t e c t i o n of c h i l d r e n b o r n of t h e m a r r i a g e w h o m i g h t be d i s a d v a n t a g e d on 

t h e d iv i s ion of t h e i r p a r e n t s ' e s t a t e by t h e p r e s e n c e of a n a d u l t e r i n e ch i ld w h o , o n 

a c c o u n t of t he p r e d e c e a s e of t h e n o n - a d u l t e r o u s s p o u s e a n d t h e s y s t e m of m a t r i m o n i a l 

p r o p e r t y e l e c t e d by t h e s p o u s e s , m i g h t o t h e r w i s e i n h e r i t f rom his o r h e r p a r e n t b o t h t h e 

a s s e t s f rom t h a t p a r e n t ' s e s t a t e a n d t h e a s s e t s f rom t h e e s t a t e of t h e s p o u s e w h o is n o t 

his o r h e r p a r e n t . 

T h e c o u r t w a s t h u s p r o p e r l y e n t i t l e d t o ho ld t h a t it w a s n o t t h e i n t e n t i o n of t h e 

l e g i s l a t u r e to d i s c r i m i n a t e b e t w e e n c h i l d r e n o n t h e g r o u n d s of t h e i r b i r t h , b u t t o 

e n s u r e m i n i m u m c o m p l i a n c e w i t h t h e m a r i t a l o b l i g a t i o n s of a m a r r i e d p a r e n t w i t h 

r e g a r d t o his o r h e r l e g i t i m a t e c h i l d r e n ; t h e c o u r t w a s a l so p r o p e r l y e n t i t l e d t o ho ld 

t h a t A r t i c l e 760 of t h e Civi l C o d e w a s a p r o v i s i o n n e c e s s a r y for t h e p r o t e c t i o n of t h e 

r i g h t s of o t h e r s , t h a t it w a s a F r e n c h lega l p r i n c i p l e of p u b l i c pol icy a n d t h a t it w a s n o t 

c o n t r a r y to t h e E u r o p e a n C o n v e n t i o n on H u m a n R i g h t s . " 

15. T h e app l ican t appea l ed on poin ts of law to the C o u r t of Cas sa t i on , 
which del ivered its j u d g m e n t on 25 J u n e 1996. 

W i t h r e g a r d to the app l i can t ' s compla in t of unjust i f ied d i sc r imina t ion 
on g r o u n d s of b i r t h b e t w e e n ch i ld ren bo rn in wedlock and ch i ld ren born 
out of wedlock, c o n t r a r y to Art ic les 8 a n d 14 of t he C o n v e n t i o n , the 
C o u r t of C a s s a t i o n held t h a t i n h e r i t a n c e r igh t s had n o t h i n g to do wi th 
respec t for p r iva te a n d family life g u a r a n t e e d by Art ic le 8 of t he 
Conven t ion . 

In respec t of the compla in t t h a t t he C o u r t of Appea l had o rde r ed the 
s u m t r a n s f e r r e d to t he app l i can t ' s account to be r e t u r n e d to t he e s t a t e to 
be divided, t he C o u r t of C a s s a t i o n held t h a t in dec id ing t h a t the facts of 
t he case h a d not shown any in t en t ion on the p a r t of t he deceased to bes tow 
a gift on h e r son in advance of t he division of he r e s t a t e t he C o u r t of 
Appea l had d e t e r m i n e d an issue which it a lone h a d ju r i sd ic t ion to 
d e t e r m i n e . 

16. O n 14 J a n u a r y 1994 the C o m m i s s i o n of the C o m p e n s a t i o n F u n d 
for Trans fus ion P a t i e n t s a n d H a e m o p h i l i a c s awarded the app l i can t , in 
his pe r sona l capaci ty , c o m p e n s a t i o n of 40,000 F r e n c h francs (FRF) a n d 
assessed the deceased ' s loss at F R F 500,000, to be paid to her he i rs . T h a t 
a m o u n t was t hus paid to t he no t a ry dea l ing wi th t he e s t a t e a n d the 
app l i can t s u b s e q u e n t l y received one q u a r t e r of it . 
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II. RELEVANT D O M E S T I C AND I N T E R N A T I O N A L LAW 

A. T h e Civil C o d e 

17. T h e re levant provisions of t he Civil C o d e , i n t roduced by Law 
no. 72-3 of 3 J a n u a r y 1972, provide: 

A r t i c l e 7 4 5 

" C h i l d r e n o r t h e i r i s s u e sha l l i n h e r i t f r o m t h e i r f a t h e r a n d m o t h e r , g r a n d f a t h e r s , 

g r a n d m o t h e r s or o t h e r a n c e s t o r s , i r r e s p e c t i v e of s ex o r p r i m o g e n i t u r e , a n d e v e n if t h e y 

a r e b o r n of d i f f e r e n t m a r r i a g e s . 

T h e e s t a t e sha l l devo lve u p o n t h e m in e q u a l p o r t i o n s a n d per capita if t h e y a r e a l l first 

d e g r e e i s s u e a n d h e i r s in t h e i r own r i g h t ; t h e y sha l l i n h e r i t per stirpes if all o r s o m e of 

t h e m i n h e r i t t h r o u g h t h e i r a s c e n d a n t s . " 

A r t i c l e 7 5 7 

" C h i l d r e n b o r n o u t of w e d l o c k sha l l , in g e n e r a l , i n h e r i t f rom t h e i r f a t h e r a n d m o t h e r 

o r o t h e r a n c e s t o r s , as wel l a s f rom t h e i r b r o t h e r s a n d s i s t e r s o r o t h e r c o l l a t e r a l r e l a t i v e s , 

on t h e s a m e t e r m s a s l e g i t i m a t e c h i l d r e n . " 

A r t i c l e 7 6 0 

" C h i l d r e n b o r n ou t of w e d l o c k w h o s e f a t h e r o r m o t h e r w a s , a t t h e t i m e of t h e i r 

c o n c e p t i o n , b o u n d by a m a r r i a g e of w h i c h l e g i t i m a t e c h i l d r e n w e r e b o r n a r e e n t i t l e d to 

i n h e r i t f rom t h a t p a r e n t in c o m p e t i t i o n w i t h t h e l e g i t i m a t e c h i l d r e n ; h o w e v e r , t h e y shal l 

e a c h r e c e i v e o n l y h a l f of t h e s h a r e t o w h i c h t h e y w o u l d h a v e b e e n e n t i t l e d if all t h e 

c h i l d r e n of t h e d e c e a s e d , i n c l u d i n g t h e m s e l v e s , h a d b e e n l e g i t i m a t e . 

T h e c h i l d r e n b o r n of t h e m a r r i a g e i n j u r e d by t h e a d u l t e r y sha l l i n h e r i t in a d d i t i o n t h e 

f r ac t ion by w h i c h t h e a d u l t e r i n e ch i l d ' s s h a r e of t h e e s t a t e is t h u s r e d u c e d ; it sha l l be 

d i v i d e d b e t w e e n t h e m in p r o p o r t i o n t o t h e i r s h a r e in t h e e s t a t e . " 

B. T h e U n i t e d N a t i o n s C o n v e n t i o n o n t h e R i g h t s o f t h e C h i l d 

18. T h e re levan t provisions of t he U n i t e d N a t i o n s Conven t i on on the 
R igh t s of t he Chi ld , which c a m e in to force on 2 S e p t e m b e r 1990, r ead as 
follows: 

A r t i c l e 2 

"1. S t a t e s P a r t i e s sha l l r e s p e c t a n d e n s u r e t h e r i g h t s s e t f o r t h in t h e p r e s e n t 

C o n v e n t i o n t o e a c h ch i ld w i t h i n t h e i r j u r i s d i c t i o n w i t h o u t d i s c r i m i n a t i o n of a n y k ind , 

i r r e s p e c t i v e of t h e ch i l d ' s o r h is o r h e r p a r e n t ' s o r l ega l g u a r d i a n ' s r a c e , c o l o u r , s ex , 

l a n g u a g e , r e l i g i o n , po l i t i ca l o r o t h e r o p i n i o n , n a t i o n a l , e t h n i c o r soc ia l o r i g i n , p r o p e r t y , 

d i s ab i l i t y , b i r t h o r o t h e r s t a t u s . 

2. S t a t e s P a r t i e s sha l l t a k e all a p p r o p r i a t e m e a s u r e s to e n s u r e t h a t t h e chi ld is 

p r o t e c t e d a g a i n s t all f o r m s of d i s c r i m i n a t i o n o r p u n i s h m e n t on t h e b a s i s of t h e s t a t u s , 
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a c t i v i t i e s , e x p r e s s e d o p i n i o n s , o r bel iefs of t h e ch i l d ' s p a r e n t s , l ega l g u a r d i a n s , o r f ami ly 

m e m b e r s . " 

C. S u g g e s t i o n s a n d p r o p o s a l s f o r r e f o r m 

19. In a r epor t en t i t l ed "S t a tu s and P ro t ec t i on of C h i l d r e n " , a d o p t e d in 
May 1990, the Conseil d'Etat r e fe r red to t he issue of equa l t r e a t m e n t of 
ch i ld ren r ega rd le s s of descen t in t he following t e r m s : 

" T h e r e s t r i c t i o n of a d u l t e r i n e c h i l d r e n ' s i n h e r i t a n c e r i g h t s is t h e s u b j e c t of m u c h 

c r i t i c i s m . It a p p e a r s t o be in d i r e c t confl ic t w i t h t h e p r i n c i p l e t h a t c h i l d r e n s h o u l d be 

t r e a t e d e q u a l l y r e g a r d l e s s o f d e s c e n t a n d c o n s t i t u t e s a n i n f r i n g e m e n t of t h e p r i n c i p l e s 

e n s h r i n e d in t h e Civi l C o d e a c c o r d i n g t o w h i c h c h i l d r e n b o r n o u t of w e d l o c k h a v e , in 

g e n e r a l , t h e s a m e r i g h t s a s c h i l d r e n b o r n in w e d l o c k . S u c h d i s c r i m i n a t i o n , b a s e d on 

d e s c e n t , a l so a p p e a r s to be c o n t r a r y to t h e E u r o p e a n C o n v e n t i o n on H u m a n R i g h t s 

a n d t o t h e C o n v e n t i o n on t h e R i g h t s of t h e C h i l d . It s h o u l d t h e r e f o r e be a b o l i s h e d . " 

T h e Conseil d'Etat's r epo r t also se ts out soc io -demograph ic d a t a . It 
e m e r g e s from the r epo r t t h a t as at 1 J a n u a r y 1990 one in t en ch i ld ren 
had been bo rn ou t of wedlock, this be ing t r u e of m o r e t h a n one in four 
b i r t h s in 1988. In addi t ion to t h a t , major shifts in family mode ls 
a p p e a r e d d u r i n g the second half of t he 1970s, "with a 30% dec rease in 
t he a n n u a l n u m b e r of m a r r i a g e s b e t w e e n 1975 and 1985, 2.5 t imes m o r e 
b i r ths out of wedlock over the s a m e per iod , and a rise in t he n u m b e r of 
cohab i t ing u n m a r r i e d couples so s h a r p t h a t it is now the typical first 
un ion for two in t h r e e F r e n c h c i t izens ... as for divorces , t he a n n u a l figure 
had a l r eady a lmos t doubled b e t w e e n 1960 and 1975, and it doub led aga in 
d u r i n g the next ten yea rs" . 

20. A g o v e r n m e n t bill, r eg i s t e r ed on 23 D e c e m b e r 1991 (no. 2530) , 
p roposed b r ing ing the i n h e r i t a n c e r igh ts of a d u l t e r i n e ch i ld ren into line 
wi th t h a t of o t h e r ch i ld ren . It was s u b s e q u e n t l y a b a n d o n e d . 

21 . O n 3 F e b r u a r y 1998 the M i n i s t e r of J u s t i c e i n s t ruc t ed 
M r s I r ène Thé ry , a sociologist, to s tudy shifts in family mode l s . T h e 
r epor t , en t i t l ed "Coup les , D e s c e n t and K i n s h i p today" was s u b m i t t e d on 
14 May 1998. It found t h a t the re was no sociological f rac ture accord ing to 
w h e t h e r couples were m a r r i e d or not , a n d cr i t ic ised the i nega l i t a r i an 
s t a t u s of a d u l t e r i n e ch i ld ren . 

22. In Augus t 1998 a w o r k i n g g r o u p on family law was set u p by the 
Min i s t e r of J u s t i c e to consider , a m o n g o t h e r th ings , "possible c h a n g e s to 
t he law in t he l ight of fac tual d e v e l o p m e n t s " in o rde r to avoid "a gulf 
developing b e t w e e n [cit izens '] a sp i ra t ions and the law". C h a i r e d by 
Professor Franço ise Dekeuwer -Defossez , t he commiss ion s u b m i t t e d its 
r epor t on 14 S e p t e m b e r 1999. It c o n t a i n e d a set of p roposa l s for 
" r e n o v a t i n g family law". In pa r t i cu l a r , t he commiss ion r e c o m m e n d e d 
"giving full effect to the pr inc ip le t h a t ch i ld ren should be t r e a t e d equa l ly 
r ega rd le s s of d e s c e n t " as follows: 
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" T h e p r i n c i p l e t h a t c h i l d r e n s h o u l d be t r e a t e d e q u a l l y r e g a r d l e s s of d e s c e n t w a s o n e 

of t h e two g u i d i n g p r i n c i p l e s u n d e r l y i n g t h e 3 J a n u a r y 1972 A c t . A t t h e t i m e , a 

c o m p r o m i s e h a d to be m a d e , h o w e v e r , a n d full e q u a l i t y w a s n o t a c h i e v e d . T o d a y , it 

a p p e a r s e s s e n t i a l to c o m p l e t e t h e e x e r c i s e a n d a c h i e v e full e q u a l t r e a t m e n t of c h i l d r e n 

r e g a r d l e s s o f d e s c e n t . In o r d e r t o a t t a i n t h a t ob jec t ive , full e q u a l i t y of s t a t u s n e e d s to be 

a c h i e v e d a n d t h e r i g h t to a f f i l ia t ion m a d e e q u a l so t h a t t h e poss ib i l i ty of e s t a b l i s h i n g o r 

c o n t e s t i n g d e s c e n t will n o l o n g e r d e p e n d o n t h e p a r e n t s ' l e g a l s t a t u s . 

SS1. Achieving equality of status 

T h e w o r k i n g g r o u p c o n s i d e r s , u n a n i m o u s l y a n d u n h e s i t a t i n g l y , t h a t t h e t i m e h a s 

c o m e to a b o l i s h t h e l ega l r e s t r i c t i o n s o n a d u l t e r i n e c h i l d r e n ' s i n h e r i t a n c e r i g h t s . T h e 

c u r r e n t p o s i t i o n is t h a t t h e i r r i g h t s a r e h a l v e d w h e r e t h e y a r e c o m p e t i n g w i t h half-

b r o t h e r s a n d s i s t e r s o r w i t h t h e a d u l t e r e r ' s s p o u s e . 

A n u m b e r o f a r g u m e n t s m i l i t a t e s t r o n g l y in f a v o u r of a b o l i t i o n . T h e first is q u i t e 

s i m p l y c h r o n o l o g i c a l . T h e s o l u t i o n s a d o p t e d by t h e 3 J a n u a r y 1972 Act c o n s t i t u t e d , 

a c c o r d i n g t o t h e m o s t e m i n e n t c o m m e n t a t o r s , ' a n i n g l o r i o u s t r a d e - o f f , t h e f ru i t of a 

' L a w of c o m p r o m i s e ' . T h a t c o m p r o m i s e w a s n e c e s s a r y a s a t r a n s i t i o n a l p h a s e d u r i n g 

w h i c h t h e p r i n c i p l e of e q u a l i t y w h i c h t h e Act h a d i n t e n d e d t o p r o m o t e cou ld be 

p r o g r e s s i v e l y i n s e r t e d i n t o o u r law. T w e n t y - s e v e n y e a r s l a t e r , t h e t r a n s i t i o n a l p h a s e 

h a s c o m e t o a n e n d . T h e s e c o n d a r g u m e n t s t e m s f rom t h e c a s e - l a w of t h e E u r o p e a n 

C o u r t of H u m a n R i g h t s . It is l ikely t h a t t h e C o u r t will s o o n Find t h a t t h e F r e n c h r u l e 

v i o l a t e s t h e C o n v e n t i o n , a n d it w o u l d be p r e f e r a b l e for a n a m e n d m e n t of o u r l aw not t o 

a p p e a r to be i m p o s e d f rom o u t s i d e . L a s t l y , a n d a b o v e a l l , t h e s o l u t i o n f a v o u r e d by t h e 

g r o u p of m a k i n g t h e law of d e s c e n t e q u a l by a b o l i s h i n g divis ive c l a s s i f i ca t ions m a k e s it 

m o r e a n d m o r e difl icull in m a i n t a i n i n e q u a l i t i e s b a s e d on c o n d i t i o n s ol b i r t h , w i thou t 

i n e v i t a b l y i n c u r r i n g t h e two-fold c o m p l a i n t of i n jus t i ce a n d c o n t r a d i c t i o n . 

Is t h e r e a d a n g e r t h a t t h e i m p o r t a n c e of m a r r i a g e will be l e s s e n e d by u n d e r m i n i n g 

t h e t r u s t w h i c h h u s b a n d s a n d wives h a v e p l a c e d in e a c h o t h e r ? T h e g r o u p d o e s not t h i n k 

so. A d u l t e r y is c l e a r l y a s e r i o u s i n ju ry inf l ic ted on t h e s p o u s e w h o is t h e v i c t i m of it a n d , 

ove r a n d a b o v e t h e s p o u s e s , o n t h e c h i l d r e n b o r n of t h e i r m a r r i a g e . In m o r e l ega l t e r m s , 

a d u l t e r y is a l w a y s a n i n s t a n c e of m i s c o n d u c t a n d c a n be s e r i o u s m i s c o n d u c t , for t h e d u t y 

of f idel i ty is i n h e r e n t in t h e m a r i t a l c o m m i t m e n t . If s u c h m i s c o n d u c t m u s t be p u n i s h e d , 

h o w e v e r , it is only t h o s e w h o h a v e c o m m i t t e d it w h o s h o u l d be p u n i s h e d a n d c e r t a i n l y 

n o t , w e fee l , t h e c h i l d b o r n a s a r e s u l t . It is c o n t r a d i c t o r y t o d e c l a r e o n t h e o n e h a n d t h a t 

p a r e n t s h a v e e q u a l r e s p o n s i b i l i t y for t h e i r c h i l d r e n i r r e s p e c t i v e of h o w t h e y c h o o s e t o 

l e a d t h e i r life a s a c o u p l e a n d , o n t h e o t h e r h a n d , to i m p o s e on a ch i ld , on t h e g r o u n d s 

t h a t he o r s h e is a d u l t e r i n e , t h e c o n s e q u e n c e s of t h e p a r e n t ' s in f ide l i ty . 

M o r e spec i f ica l ly , to e n f o r c e m a r i t a l d u t i e s t h r o u g h i n h e r i t a n c e r i g h t s a p p e a r s t o 

be n e i t h e r fair n o r a p p r o p r i a t e . F o r o n e t h i n g , r e l a t i o n s b e t w e e n h u s b a n d a n d wife 

wil l o f t e n h a v e b e e n b r o k e n off well be fo re t h e b i r t h of t h e ch i ld , a n d t h e r e is 

t h e r e f o r e s o m e t h i n g h y p o c r i t i c a l a b o u t i m p o s i n g o n t h a t ch i ld t h e l ies of a 

c o m m i t m e n t f rom w h i c h t h o s e w h o e n t e r e d i n t o it h a v e l o n g s ince f reed t h e m s e l v e s . 

F o r a n o t h e r t h i n g , e v e n if t h e m a r i t a l t i e s h a v e r e m a i n e d i n t a c t u n t i l t h e e n d , is it no t 

v a i n to h o p e t h a t a h e r e d i t a r y a d v a n t a g e will s u c c e e d in h e a l i n g a spl i t w h i c h by i ts 

v e r y n a t u r e b e l o n g s lo a c o m p l e t e l y d i f f e r e n t r e a l m ? M o r e o v e r , a s t h e l aw c u r r e n t l y 

s t a n d s , it is a l m o s t a lways poss ib le for t h e ch i l d ' s p a r e n t t o ' e r a s e ' t h i s r e d u c t i o n in 

r i g h t s by l e g i t i m i s i n g — a f t e r d i v o r c i n g a n d r e - m a r r y i n g , o r , w i t h o u t d i v o r c i n g , by 

s e e k i n g a c o u r t o r d e r - o r even a d o p t i n g t h e ch i ld . F a r f rom m a k i n g t h e r u l e m o r e 

eas i ly b e a r a b l e , t h a t o p t i o n h a s t h e effect of l e a v i n g t h e ch i l d ' s u l t i m a t e d e s t i n y to t h e 
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d i s c r e t i o n of t h e a d u l t e r o u s p a r e n t . T h u s t h e c u r r e n t p r o v i s i o n s h a v e t h e efTect of 
m u l t i p l y i n g i n e q u a l i t i e s , w i t h o u t s u c c e e d i n g in s t r o n g l y a f f i r m i n g t h e i m p o r t a n c e of 
t h e m a r i t a l c o m m i t m e n t . 

W e a d d t h a t w e a r c no t in f avour of a n i n t e r m e d i a t e s o l u t i o n w h e r e b y t h e c u r r e n t 

p r o t e c t i o n a f fo rded by l aw t o c h i l d r e n b o r n in w e d l o c k ( p a r t i c u l a r l y A r t i c l e s 7611 a n d 

915) w o u l d be a b o l i s h e d , w h i l e t h e p r o t e c t i o n a f f o r d e d t o t h e w r o n g e d s p o u s e , t h e 

d i r e c t v i c t i m o f t h e a d u l t e r y , u n d e r A r t i c l e s 759 a n d 7 6 7 , s e c o n d p a r a g r a p h , w o u l d 

be m a i n t a i n e d . T h e effect of t h a t s o l u t i o n w o u l d be m i n i m u m c o m p l i a n c e w i t h t h e 

i n t e r n a t i o n a l c o n v e n t i o n s , w h o s e sole c o n c e r n is to s e c u r e e q u a l i t y b e t w e e n c h i l d r e n , 

w h e r e a s I he p ro t ee l ice p rov i s ions specif ic to I he s p o u s e app ly , by d e f i n i t i o n , only w h e r e 

t h e d e c e a s e d l eaves n o o t h e r i s s u e . S u c h a h y b r i d s o l u t i o n w o u l d m e r e l y be a m e a n s of 

fa i l ing t o r e so lve t h e d e b a t e . W h a t is a c t u a l l y a t i s sue is not on ly m a t e r i a l e q u a l i t y 

b e t w e e n c h i l d r e n b o r n of d i f f e r en t p a r t n e r s h i p s in t h e d iv i s ion of t h e i r c o m m o n 

p a r e n t ' s e s t a t e , b u t , in b o t h m o r e a b s t r a c t a n d s t r o n g e r t e r m s , e q u a l i t y of t h e r i g h t s 

c o n f e r r e d by d e s c e n t . 

Proposal: 

- A b o l i s h t h e r e s t r i c t i o n s on a d u l t e r i n e c h i l d r e n ' s i n h e r i t a n c e r i g h t s . " 

T H E LAW 

23. T h e app l ican t a l leged tha t he was a v ic t im of a violat ion of Art ic les 8 
a n d 14 of t h e C o n v e n t i o n a n d of Ar t ic le 1 of Protocol No. 1 b e c a u s e t he 
provisions appl icab le in F r e n c h civil law l imi ted his i n h e r i t a n c e r igh t s over 
his m o t h e r ' s e s t a t e as c o m p a r e d to those of his ha l f -bro ther . 

24. T h e C o u r t cons iders tha t since division of the e s t a t e had a l ready 
b e g u n w h e n t h e app l i ca t ion was lodged, t h e c o m p l a i n t should first be 
e x a m i n e d u n d e r t he head of an a l leged in f r ingemen t of t he app l i can t ' s 
r ight to the peaceful en joyment of his possess ions , in conjunct ion wi th 
t he pr inc ip le of non-d i sc r imina t ion (see, mutatis mutandis, t he Inze v. 
A u s t r i a j u d g m e n t of 28 O c t o b e r 1987, Ser ies A no. 126, p . 17, § 38) . 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 1 O F P R O T O C O L No. 1 
TAKEN IN C O N J U N C T I O N W I T H A R T I C L E 14 O F T H E C O N V E N 
T I O N 

25. T h e app l ican t compla ined t h a t , owing to the appl ica t ion by the 
F r e n c h cour t s of Art ic le 760 of the Civil C o d e , he was awarded a sma l l e r 
por t ion in his m o t h e r ' s e s t a t e t h a n t h e po r t ion a w a r d e d to his half-
b r o t h e r , by reason of his be ing an a d u l t e r i n e child. 

26. Art ic le 1 of Protocol No. 1 and Art ic le 14 of the Conven t i on 
provide: 
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A r t i c l e 1 o f P r o t o c o l N o . 1 

" E v e r y n a t u r a l o r l e g a l p e r s o n is e n t i t l e d t o t h e p e a c e f u l e n j o y m e n t o f h i s p o s s e s s i o n s . 

N o o n e s h a l l be d e p r i v e d of his p o s s e s s i o n s e x c e p t in t h e p u b l i c i n t e r e s t a n d sub jec t t o 

t h e c o n d i t i o n s p r o v i d e d for by law a n d by t h e g e n e r a l p r i n c i p l e s of i n t e r n a t i o n a l law. 

T h e p r e c e d i n g p r o v i s i o n s sha l l n o t , h o w e v e r , in a n y w a y i m p a i r t h e r i g h t of a S t a t e t o 

e n f o r c e s u c h laws as it d e e m s n e c e s s a r y to c o n t r o l t h e u s e of p r o p e r t y in a c c o r d a n c e w i t h 

t h e g e n e r a l i n t e r e s t o r t o s e c u r e t h e p a y m e n t of t a x e s o r o t h e r c o n t r i b u t i o n s o r 

p e n a l t i e s . " 

A r t i c l e 1 4 o f t h e C o n v e n t i o n 

" T h e e n j o y m e n t o f t h e r i g h t s a n d f r e e d o m s se t f o r t h in [ t h e ] C o n v e n t i o n shal l he 

s e c u r e d w i t h o u t d i s c r i m i n a t i o n on a n y g r o u n d s u c h a s s e x , r a c e , c o l o u r , l a n g u a g e , 

r e l i g i o n , po l i t i ca l o r o t h e r o p i n i o n , n a t i o n a l o r soc ia l o r i g i n , a s s o c i a t i o n w i t h a n a t i o n a l 

m i n o r i t y , p r o p e r t y , b i r t h o r o t h e r s t a t u s . " 

27. T h e appl ican t s t a t ed tha t his ha l f -b ro ther was a child b o r n out of 
wedlock w h o was s u b s e q u e n t l y l eg i t imised by his p a r e n t s ' m a r r i a g e . H e 
s u b m i t t e d tha t t he d is t inc t ion d r a w n , as r e g a r d s i n h e r i t a n c e r ights , 
be tween a child born out of wedlock s u b s e q u e n t l y leg i t imised by 
m a r r i a g e a n d a c o m p e t i n g a d u l t e r i n e child did not p u r s u e a l eg i t ima te 
a im . H e a d d e d t h a t , even if it were sought to de fend the ins t i tu t ion of 
m a r r i a g e and the t r ad i t iona l family, the difference in t r e a t m e n t of an 
a d u l t e r i n e child as c o m p a r e d to a leg i t imised child born out of wedlock 
was unaccep t ab l e s ince, in bo th cases , the child had been conceived out of 
wedlock. T h u s equa l i ty of r igh t s would not impede in any way the 
reso lu t ion of a s i t ua t ion which h a d not a r i sen wi th in m a r r i a g e , bu t 
ou ts ide m a r r i a g e . F u r t h e r m o r e , t h e p ro tec t ion of the n o n - a d u l t e r o u s 
spouse was a n i r r e l evan t issue h e r e since t h e divorce h a d b e e n 
p r o n o u n c e d on 4 J u l y 1944. 

28. T h e app l ican t went on to observe t h a t t he d o m e s t i c cou r t s ' 
d i s r ega rd for the deceased ' s i n t en t ion to m a k e h im a gift m a d e the 
d i f fe ren t ia t ion b e t w e e n his i n h e r i t a n c e r igh t s a n d those of his half-
b r o t h e r even m o r e i l l eg i t ima te . 

29. T h e app l ican t s u b m i t t e d tha t the m e a n s employed to p ro tec t t h e 
l e g i t i m a t e family were d i s p r o p o r t i o n a t e to t h e a im p u r s u e d . 

30. H e po in ted out t ha t the C o n v e n t i o n , which was a d y n a m i c tex t and 
en ta i led positive obl iga t ions for S t a t e s , was a living i n s t r u m e n t , to be 
i n t e r p r e t e d in the light of p r e sen t -day condi t ions a n d t h a t g rea t 
i m p o r t a n c e was a t t a c h e d today in t h e m e m b e r S t a t e s of t h e Counci l of 
E u r o p e to the ques t i on of equa l i ty b e t w e e n ch i ld ren born in a n d chi ldren 
born out of wedlock as r e g a r d s t he i r civil r i gh t s . Accordingly, very weighty 
r easons had to be advanced before a difference in t r e a t m e n t on the g r o u n d 
of b i r t h ou t of wedlock could be r e g a r d e d as compa t ib l e wi th t h e 
Conven t ion . 
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3 1 . Bas ing h imse l f on E u r o p e a n c o m p a r a t i v e law, t he appl ican t 
s u b m i t t e d , in r e sponse to t h e G o v e r n m e n t ' s a r g u m e n t s , t h a t F r a n c e 
s tood out in the Counci l of E u r o p e by its m a i n t e n a n c e of an excessively 
res t r ic t ive and d i sc r imina to ry posi t ion on this ques t i on . 

32. W i t h r ega rd to t he S t a t e ' s m a r g i n of app rec i a t i on , t he appl ican t 
a r g u e d t h a t no g r o u n d s or evidence had been a d d u c e d to just ify m a k i n g a 
special case for F r a n c e in the r ea lm of mora l i t y such as to r e n d e r 
i m p l e m e n t a t i o n of t he cons tan t ly reaf f i rmed pr inciple of equa l i ty 
imposs ib le . 

33 . T h e G o v e r n m e n t s u b m i t t e d t h a t the provis ions of Art ic le 760 of 
t he Civil Code w e r e based on very solid r ea sons which p u r s u e d a 
l eg i t ima t e a im and compl ied wi th t he r e l a t i onsh ip of p ropor t iona l i ty 
r e q u i r e d by the C o u r t . T h e y a d d e d t h a t , accord ing to the case-law, a 
d i s t inc t ion was d i sc r imina to ry if it had no objective a n d r easonab le 
jus t i f ica t ion . 

34. W i t h r e g a r d to jus t i f ica t ion , t he G o v e r n m e n t s t ressed t h a t , in t he 
spirit of the 3 J a n u a r y 1972 Act acknowledg ing equa l t r e a t m e n t of 
ch i ld ren r ega rd le s s of descen t , Art ic le 760 of t he Civil Code had been 
i n t r o d u c e d as a n excep t ion des igned to p ro tec t t h e l eg i t ima t e family, 
which was based on the ins t i tu t ion of m a r r i a g e from which flowed r igh ts 
and obl iga t ions , such as the du ty of fidelity. 

35. T h e y a d d e d tha t to g r a n t an a d u l t e r i n e child exact ly t he s a m e 
r igh ts as a l eg i t ima te child would be t a n t a m o u n t to hav ing no r e g a r d 
w h a t s o e v e r to a s i tua t ion es tab l i shed on the basis of m a r i t a l t r u s t , a n d 
tha t t he p ro tec t ion of the l eg i t ima te family was t hus e n s u r e d by 
affording special p ro t ec t i on to t h e m e m b e r s of t h a t family w h o w e r e 
pa r t i cu la r ly affected by the adu l t e ry , tha t is, the spouse a n d the 
l eg i t ima te ch i ld ren . 

36. T h e G o v e r n m e n t s u b m i t t e d t h a t such an a im was l eg i t ima te . 
37. T h e y also s u b m i t t e d tha t the m e a n s employed were p r o p o r t i o n a t e 

to the a im p u r s u e d and s t ressed tha t t he S t a t e had a m a r g i n of 
app rec i a t i on in th i s field. 

38. T h e y a d d e d t h a t t he m e m b e r S t a t e s of t he Counci l of Eu rope did 
not have a s h a r e d a p p r o a c h to the r igh t s of a d u l t e r i n e ch i ld ren and tha t 
t he C o u r t had t a k e n t h a t factor in to cons ide ra t ion in its j u d g m e n t in t he 
case of R a s m u s s e n v. D e n m a r k ( j u d g m e n t of 28 N o v e m b e r 1984, Ser ies A 
no. 87). 

39. T h e G o v e r n m e n t cons idered , mutatis mutandis, t h a t the lack of a 
sha r ed a p p r o a c h wi th in t he Counci l of E u r o p e should resul t in t he S t a t e s 
be ing p e r m i t t e d a m a r g i n of app rec i a t i on sufficient to allow t h e m to 
d e t e r m i n e m e a s u r e s to p ro tec t the m e m b e r s of a l eg i t ima te family w h e r e 
they were c o m p e t i n g wi th a d u l t e r i n e ch i ld ren in the i r p a r e n t ' s e s t a t e . 
T h e y also re l ied on t h e ex i s t ence of m o r a l i n t e r e s t s which fell to be 
cons idered in this type of s i tua t ion . 
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40 . In any event , t he G o v e r n m e n t cons idered t h a t the m e a s u r e s t aken 
were not d i s p r o p o r t i o n a t e to t he a im p u r s u e d . 

A d u l t e r i n e ch i ld ren ' s r igh ts were r e s t r i c t ed only in except iona l 
c i r cums tances , t h a t is, w h e r e they were c o m p e t i n g wi th a child born in 
wedlock or one born out of wedlock bu t not of an a d u l t e r o u s re la t ionsh ip . 
T h e y added t h a t t h e r e were several ways in which an a d u l t e r o u s spouse 
could e rase t h a t inequal i ty , such as leg i t imis ing the child t h r o u g h 
m a r r i a g e or by a cour t o rde r . 

4 1 . T h e C o u r t poin ts out first of all t h a t Art ic le 1 of Protocol No . 1 in 
subs t ance g u a r a n t e e s t he r igh t of p rope r ty (see the Inze j u d g m e n t cited 
above, p . 17, § 38) . 

42 . Since t he app l i can t ' s m o t h e r had died a t the m a t e r i a l t i m e , t h e 
C o u r t no tes t h a t the appl ican t had au toma t i ca l l y a c q u i r e d h e r e d i t a r y 
r ights over h e r e s t a t e u n d e r Ar t ic les 745, 757 a n d 760 of t h e F r e n c h Civil 
C o d e . T h e e s t a t e was the re fo re t he jo in t p r o p e r t y of t he app l ican t and his 
ha l f -bro ther . 

4 3 . T h e facts of the case the re fo re a t t r a c t Art ic le 1 of Protocol No. 1, 
and Art ic le 14 of t he Conven t i on can be appl ied in conjunct ion wi th t h a t 
provision. 

A. W h e t h e r t h e r e was a d i f f e r e n c e in t r e a t m e n t 

44. T h e C o u r t notes at the ou t se t t h a t t he G o v e r n m e n t do not d i spu te 
the fact t h a t , u n d e r the r e l evan t Ar t ic les of t he Civil C o d e , the two half-
b r o t h e r s w e r e not in t he s a m e posi t ion wi th r e g a r d to t he i r m o t h e r ' s e s t a t e . 

45 . T h e C o u r t notes t h a t it was on account of his s t a t u s as a n 
a d u l t e r i n e child t h a t t he app l i can t ' s sha re in t he e s t a t e was reduced , in 
favour of his ha l f -bro ther , by half of the por t ion to which he would have 
been en t i t l ed if he had been a child bo rn in wedlock or one born out of 
wedlock bu t not of a n a d u l t e r o u s r e l a t i onsh ip , and tha t such difference in 
t r e a t m e n t is express ly provided for in Ar t ic le 760 of the Civil C o d e . 

46. T h e C o u r t r e i t e r a t e s on this point t h a t in the en joyment of t he 
r ights a n d f reedoms g u a r a n t e e d by the Conven t ion , Art ic le 14 affords 
p ro tec t ion aga ins t different t r e a t m e n t , wi thou t an objective and reason
able jus t i f ica t ion , of pe r sons in s imi la r s i tua t ions (see t h e Hof fmann v. 
Aus t r i a j u d g m e n t of 23 J u n e 1993, Ser ies A no. 255-C, p. 58, § 31) . 

47. It mus t the re fo re be d e t e r m i n e d w h e t h e r the a l leged difference in 
t r e a t m e n t was jus t i f ied . 

B. J u s t i f i c a t i o n for t h e d i f f e r e n c e in t r e a t m e n t 

48 . For t he pu rposes of Ar t ic le 14 of the C o n v e n t i o n , a difference of 
t r e a t m e n t is d i s c r imina to ry if it "has no objective and reasonab le 
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jus t i f i ca t ion" , t h a t is, if it does not p u r s u e a " l eg i t ima te a i m " or if t h e r e is 
not a " r ea sonab le r e l a t ionsh ip of p ropor t iona l i ty be tween t h e m e a n s 
employed and the a im sought to be rea l i sed" (see , a m o n g o t h e r 
a u t h o r i t i e s , the Inze j u d g m e n t ci ted above, p . 18 § 4 1 , and the K a r l h e i n z 
Schmid t v. G e r m a n y j u d g m e n t of 18 J u l y 1994, Ser ies A no. 291-B, 
pp . 32-33, § 2 4 ) . 

49. T h e C o u r t r e i t e r a t e s in th is connec t ion tha t t he Conven t i on is a 
living i n s t r u m e n t which m u s t be i n t e r p r e t e d in t he light of p r e sen t -day 
condi t ions (see, a m o n g o t h e r a u t h o r i t i e s , t he J o h n s t o n a n d O t h e r s v. 
I r e l and j u d g m e n t of 18 D e c e m b e r 1986, Ser ies A no. 112, pp . 24-25, § 53) . 
T o d a y the m e m b e r S t a t e s of the Counci l of Eu rope a t t a c h g r e a t 
i m p o r t a n c e to the ques t ion of equa l i ty be tween ch i ld ren born in a n d 
ch i ld ren born out of wedlock as r ega rds the i r civil r igh t s . T h i s is shown by 
the 1975 E u r o p e a n Conven t ion on the Legal S t a t u s of C h i l d r e n born out of 
Wedlock , which has not been rat i f ied by F r a n c e . Very weigh ty reasons 
would accordingly have to be advanced before a difference of t r e a t m e n t 
on the g r o u n d of b i r th out of wedlock could be r e g a r d e d as c o m p a t i b l e 
wi th the Conven t i on (see, mutatis mutandis, t he Abdulaz iz , C a b a l e s a n d 
Ba lkanda l i v. t he U n i t e d K i n g d o m j u d g m e n t of 28 May 1985, Ser ies A 
no. 94, pp. 37-38, § 78, a n d the Inze j u d g m e n t c i ted above, p . 18, § 41) . 

50. T h e C o u r t cons iders t h a t t he a im rel ied on by the G o v e r n m e n t , 
t h a t is, t he p ro tec t ion of the t r ad i t iona l family, is a rguab ly a l eg i t ima te 
one . 

5 1 . T h e ques t ion r e m a i n s w h e t h e r , r e g a r d i n g the m e a n s employed , 
the e s t a b l i s h m e n t of a difference of t r e a t m e n t be tween a d u l t e r i n e 
ch i ld ren a n d ch i ld ren born in wedlock or out of wedlock bu t not of an 
a d u l t e r o u s r e l a t ionsh ip , wi th r e g a r d to i n h e r i t a n c e u n d e r t he i r p a r e n t , 
a p p e a r s p r o p o r t i o n a t e and a p p r o p r i a t e in r e l a t ion to t he a im p u r s u e d . 

52. T h e C o u r t no tes at the ou t se t t ha t the ins t i tu t ion of t h e family is 
not fixed, be it his torical ly, sociologically or even legally. T h u s t he 
3 J a n u a r y 1972 Act cons t i t u t ed , a m o n g o t h e r th ings , a ma jo r s t ep 
forward in t he d e v e l o p m e n t of family law and the posi t ion of ch i ld ren 
bo rn out of wedlock, since it se t t l ed t he ques t ion of e s t ab l i sh ing the 
descen t of all ch i ld ren . T h e U n i t e d Na t ions Conven t i on on the R i g h t s of 
the Chi ld , which e n s h r i n e d the p roh ib i t ion on d i sc r imina t ion based on 
b i r t h , was a d o p t e d on 20 N o v e m b e r 1989 (sec p a r a g r a p h 18 above) . 
Subsequen t ly , in M a y 1990 the Conseil d'Etat publ i shed a r epor t 
r e c o m m e n d i n g , in t he l ight of soc io -demograph ic d a t a , the abol i t ion of 
d i sc r imina t ion aga ins t a d u l t e r i n e ch i ld ren in i n h e r i t a n c e m a t t e r s (see 
p a r a g r a p h 19 above) . In D e c e m b e r 1991 a bill p roposed b r i n g i n g the 
i n h e r i t a n c e r igh t s of a d u l t e r i n e ch i ld ren in to line wi th those of o t h e r 
ch i ld ren (see p a r a g r a p h 20 above) . In 1998 the Min i s t e r of J u s t i c e set u p 
two projec ts , one des igned to s t u d y shifts in family mode ls from a 
sociological ang le , and the o t h e r to cons ider possible c h a n g e s to t he law 
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in t he l ight of factual d e v e l o p m e n t s . T h e first r epor t , s u b m i t t e d on 14 May 
1998, cri t icised the inega l i t a r i an s t a t u s of a d u l t e r i n e chi ldren (see 
p a r a g r a p h 21 above) while the second repor t , s u b m i t t e d on 14 S e p t e m b e r 
1999, r e c o m m e n d e d abol i sh ing the res t r i c t ions on a d u l t e r i n e ch i ld ren ' s 
i n h e r i t a n c e r ights (see p a r a g r a p h 22 above) . W i t h r e g a r d t o t h e s i tua t ion 
in o t h e r m e m b e r S t a t e s of the Counc i l of E u r o p e , t he C o u r t no tes , 
c o n t r a r y to the G o v e r n m e n t ' s a s se r t ions (see p a r a g r a p h 38 above) , a 
d is t inct t e n d e n c y in favour of e r ad i ca t i ng d i sc r imina t ion aga ins t 
a d u l t e r i n e ch i ld ren . It c a n n o t ignore such a t e n d e n c y in its - necessar i ly 
d y n a m i c - i n t e r p r e t a t i o n of the re levant provisions of t he Conven t ion . In 
tha t connec t ion , the re fe rence m a d e by the G o v e r n m e n t to the R a s m u s s e n 
j u d g m e n t (see p a r a g r a p h 38 above) is not convincing, since t he factual a n d 
t e m p o r a l c i r c u m s t a n c e s have now changed . 

W i t h r ega rd to the a r g u m e n t based on the m o r a l d imens ion of t he case 
(see p a r a g r a p h 39 above) , the C o u r t canno t but t ake account of t h e socio-
d e m o g r a p h i c findings at the m a t e r i a l t ime and , a m o n g o t h e r th ings , t he 
1991 bill r e c o m m e n d i n g the abol i t ion of all d i s c r imina t ion . 

53 . It is not t he C o u r t ' s task to ru le on w h e t h e r the app l i can t ' s m o t h e r 
h a d or had not b r e a c h e d the c o m m i t m e n t s e n t e r e d in to on her m a r r i a g e 
wi th r e g a r d to t he l eg i t ima t e family un i t . It me re ly no tes t h a t t h e 
app l i can t ' s m o t h e r and he r h u s b a n d were living a p a r t w h e n the appl ican t 
was bo rn a n d t h a t t h e y divorced very soon t h e r e a f t e r (see p a r a g r a p h 8 
above) . 

54. T h e only issue s u b m i t t e d to t he C o u r t concerns the ques t ion of 
i nhe r i t ance from the m o t h e r by he r two ch i ld ren , one bo rn out of 
wedlock a n d the o t h e r a d u l t e r i n e . T h e C o u r t does not find any g round in 
t he in s t an t case on which to just ify d i sc r imina t ion based on b i r th out of 
wedlock. In any event , an a d u l t e r i n e child c a n n o t be b l a m e d for 
c i r c u m s t a n c e s for which he or she is not respons ib le . It is an inescapable 
finding t h a t the app l i can t was pena l i sed , on account of his s t a t u s as an 
a d u l t e r i n e child, in t he division of t he asse t s of t he e s t a t e . 

55 . H a v i n g r e g a r d to all the foregoing, the C o u r t concludes t h a t t he re 
was not a r e a sonab l e r e l a t ionsh ip of p ropor t iona l i ty be tween the m e a n s 
employed a n d the a i m p u r s u e d . 

T h e r e has the re fo re b e e n a violat ion of Art ic le 1 of Protocol No. 1 t a k e n 
in conjunct ion wi th Art ic le 14 of the Conven t ion . 

II. ALLEGED V I O L A T I O N O F A R T I C L E 8 O F T H E C O N V E N T I O N 
TAKEN IN C O N J U N C T I O N W I T H A R T I C L E 14 

56. H a v i n g r e g a r d to t he conclus ion set out in the previous p a r a g r a p h 
a n d to t he fact t h a t t he a r g u m e n t s advanced by the pa r t i e s a r e the s a m e as 
those e x a m i n e d in the con tex t of Art ic le 1 of Protocol No. 1 t a k e n in 
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conjunct ion wi th Art ic le 14 of the C o n v e n t i o n , the C o u r t does not cons ider 
it necessa ry to e x a m i n e this compla in t . 

III. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

57. Art ic le 41 of the Conven t i on provides: 

"II t h e C o u r t f inds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows on ly 

p a r t i a l r e p a r a t i o n to be m a d e , t h e C o u r t sha l l , if n e c e s s a r y , a f ford j u s t s a t i s f a c t i o n to 

t h e i n j u r e d p a r t y . " 

A. D a m a g e 

58. T h e appl ican t c la imed u n d e r the h e a d of pecun ia ry d a m a g e the 
difference b e t w e e n the a m o u n t d i s t r i bu t ed to h im a n d the a m o u n t he 
would have received if the e s t a t e had been halved. T h e G o v e r n m e n t did 
not con tes t t h a t c la im. In the c i r c u m s t a n c e s , the C o u r t holds t h a t the 
appl ican t should be a w a r d e d 376,034.61 F r e n c h francs (FRF) for 
pecun ia ry d a m a g e . 

59. T h e appl ican t also c l a imed c o m p e n s a t i o n for non-pecun ia ry 
d a m a g e in the s u m of F R F 100,000. T h e G o v e r n m e n t d i s p u t e d tha t 
c la im. T h e C o u r t dec ides , on an equ i t ab l e bas is , to award the app l ican t 
F R F 20,000 for non-pecun ia ry d a m a g e . 

B. C o s t s a n d e x p e n s e s 

60. T h e appl ican t sought r e i m b u r s e m e n t of all the costs which he had 
i n c u r r e d b o t h in the domes t i c cour t s and before t he Conven t i on 
ins t i t u t ions , t h a t is F R F 55,322.69 and F R F 72,360 respectively. 

6 1 . T h e G o v e r n m e n t a r g u e d tha t account should be t a k e n only of the 
costs i n c u r r e d in t h e E u r o p e a n p roceed ings , on p roduc t ion of t h e re levan t 
vouchers . 

62. T h e C o u r t cons iders tha t t he costs i ncu r red , bo th in t he d o m e s t i c 
cour t s and before t he Conven t i on ins t i t u t ions , we re i n t e n d e d to r e m e d y 
the a l leged violat ion of t he Conven t ion . It awards , on an equ i t ab le basis , 
an a g g r e g a t e s u m of F R F 100,000 u n d e r t h a t head . 

C. D e f a u l t i n t e r e s t 

63. Accord ing to the in fo rma t ion avai lable to the C o u r t , t he s t a t u t o r y 
r a t e of in te res t appl icable in F r a n c e at the d a t e of adop t ion of t he p r e s e n t 
j u d g m e n t is 3.47% per a n n u m . 
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FOR THESE REASONS, T H E C O U R T 

1. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a viola t ion of Art ic le 1 of 
Protocol No. 1 t a k e n in conjunct ion wi th Art ic le 14 of t he Conven t ion ; 

2. Holds by five votes to two t h a t it is not necessary to e x a m i n e the com
pla int based on Ar t ic le 8 of t he Conven t ion t a k e n in conjunct ion with 
Art ic le 14; 

3. Holds u n a n i m o u s l y 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r ee 
m o n t h s from the d a t e on which the j u d g m e n t becomes final according 
to Art ic le 44 § 2 of t he Conven t ion , t he following a m o u n t s : 

(i) F R F 376,034.61 ( th ree h u n d r e d and seventy-six t h o u s a n d and 
thi r ty-four F r e n c h francs sixty-one c e n t i m e s ) in respec t of 
p e c u n i a r y d a m a g e ; 
(ii) F R F 20,000 ( twenty t h o u s a n d F r e n c h francs) in respec t of non-
p e c u n i a r y d a m a g e ; 
(iii) F R F 100,000 (one h u n d r e d t h o u s a n d F r e n c h francs) in respect 
of costs a n d expenses ; 

(b) t h a t s imple i n t e r e s t at an a n n u a l r a t e of 3.47% shall be payable on 
these s u m s from t h e expiry of the above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t ; 

4. Dismisses u n a n i m o u s l y t he r e m a i n d e r of the app l i can t ' s c la im for j u s t 
sat isfact ion. 

Done in F r e n c h , a n d notified in wr i t i ng on 1 F e b r u a r y 2000, p u r s u a n t to 
Rule 77 §§ 2 a n d 3 of t he Ru les of C o u r t . 

In accordance wi th Ar t ic le 45 § 2 of t he Conven t i on a n d Rule 74 § 2 of 
t he Rules of C o u r t , the jo in t pa r t ly d i s sen t ing opin ion of M r Louca ides and 
M r s T u l k e n s is a n n e x e d to this j u d g m e n t . 

S . D O L L É 

R e g i s t r a r 
N. B R A T Z A 

P res iden t 

N . B . 

S . D . 
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J O I N T PARTLY DISSENTING O P I N I O N 
OF J U D G E S LOUCAIDES A N D TULKENS 

(Translation) 

A l t h o u g h we voted for finding a violat ion of Art ic le 1 of Protocol No . 1 
t a k e n in conjunct ion wi th Art ic le 14 of the C o n v e n t i o n , we do not , 
however , ag r ee wi th the decision of t he major i ty t h a t "it is not necessa ry 
to e x a m i n e the compla in t based on Art ic le 8 of the Conven t i on t a k e n in 
conjunct ion wi th Art ic le 14". W e a r c su rp r i s ed by tha t decis ion to the 
e x t e n t t h a t the e x a m i n a t i o n of this case and the ques t ion pu t to the 
p a r t i e s wi th a view to ho ld ing a h e a r i n g conce rned mainly the app l i can t ' s 
compla in t based on Ar t ic le 8 of t he C o n v e n t i o n t a k e n in conjunct ion wi th 
Art ic le 14. C o n t r a r y to the opinion of t he C o u r t as expressed in 
p a r a g r a p h 56 of t he j u d g m e n t , we d o th ink t h a t t he C o u r t should have 
ru led , firstly, on the ques t ion of t he r ight to respec t for family life, 
a l t h o u g h t h a t would have m e a n t conc lud ing t h a t no s e p a r a t e issue a rose 
u n d e r Art icle 1 of Protocol No. 1. 

W e shall confine ourselves to m e n t i o n i n g two reasons which , in t he 
i n s t an t case , a re l inked and m u t u a l l y suppor t ive . 

I. T h e first r ea son concerns t he respec t due to the app l i can t . 
T h r o u g h o u t the case , bo th in the d o m e s t i c cour t s and before this C o u r t , 
t h e app l ican t did not wish to reduce t he d i spu t e to a mere ly pecun ia ry 
i ssue , bu t p r e s e n t e d it as a m a t t e r of d i sc r imina t ion l inked to t he s t a t u s 
of "chi ldren born out of wedlock whose l a t h e r or m o t h e r was . at the t ime 
of the i r concept ion , bound to a n o t h e r pe r son in wedlock" and still 
u n f o r t u n a t e l y label led " a d u l t e r i n e " i l l eg i t imate ch i ld ren . T h a t , m o r e 
over, was t he reason why he dec l ined a proposa l for a friendly s e t t l e m e n t 
l imi ted to the financial aspect of t he d i spu te a lone . 

T h e m e r e fact t h a t the division of t he e s t a t e had a l r eady b e g u n to t ake 
effect w h e n the appl ica t ion was lodged, which, in t he C o u r t ' s view, 
jus t i f ied e x a m i n i n g it u n d e r the head of an a l leged in f r ingemen t of the 
r ight to t he peaceful en joyment of possess ions (see p a r a g r a p h s 24, 42 and 
43 of the j u d g m e n t ) , as t he G o v e r n m e n t h a d r e q u e s t e d , docs not a p p e a r to 
us to be conclusive. T h e Fami ly Law C o m m i s s i o n set up in 1998 in o rder , 
a m o n g o t h e r th ings , to avoid "a gulf deve lop ing be tween [ci t izens '] 
a sp i r a t i ons and the law", r ight ly cons ide red , in its r epo r t of 14 S e p t e m b e r 
1999, t h a t dea l ing wi th t he issue solely from the s t andpo in t of i n h e r i t a n c e 
r igh ts " a p p e a r s to be n e i t h e r fair no r a p p r o p r i a t e " , for "is it not vain to 
hope t h a t a h e r e d i t a r y a d v a n t a g e will succeed in hea l ing a split which by 
its very n a t u r e be longs to a comple te ly different r e a l m ? " (see p a r a g r a p h 22 
of the j u d g m e n t ) . 
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2. T h e second r e a s o n conce rns the res t r ic t ion of i n h e r i t a n c e r ights as 
provided for in Art ic le 760 of the Civil C o d e . T h a t res t r i c t ion , which the 
C o u r t r ight ly held to be c o n t r a r y to Art ic le 1 of Protocol No. 1 t a k e n in 
conjunct ion wi th Ar t ic le 14 of the Conven t ion , s t e m s from the inferior 
s t a t u s of " a d u l t e r i n e " ch i ld ren , which still subsis ts in o t h e r provisions of 
the Civil Code (Articles 334-7, 759, 761, 762, 767, th i rd p a r a g r a p h , 908, 
915-2, 1097-1) following the u n c o m p l e t e d reform of the 3 J a n u a r y 1972 
Act. It is thus indeed h e r e , in t he r e a l m of family life, t ha t t he p rob lem 
ar ises , n a m e l y d i sc r imina t ion based on descen t . T h e s a m e Fami ly Law 
C o m m i s s i o n ' s r epo r t of 14 S e p t e m b e r 1999, to which we re fe r red in t he 
previous point , p inpo in t ed it w h e n it r e c o m m e n d e d "giving full effect to 
the pr inciple t h a t ch i ld ren should be t r e a t e d equal ly r ega rd le s s of 
d e s c e n t " and , to t h a t end , cons ide red it necessary " to achieve equal i ty of 
s t a t u s " (see p a r a g r a p h 22 of t he j u d g m e n t ) . By confining itself to one of 
the consequences of t h a t s t a t u s , in this case t he res t r i c t ions on 
" a d u l t e r i n e " ch i ld ren ' s i n h e r i t a n c e r igh ts (in respec t of which, moreover , 
t h e r e is a b road consensus in favour of abol i t ion) , t h e C o u r t has p e r h a p s 
not add res sed the issue in its mos t mean ingfu l t e r m s , t h a t is, 
t he m a i n t e n a n c e of inequa l i t i e s , in the law of descen t , based on 
condi t ions of b i r th . T o apply a lex specialis in t he i n s t an t case risks 
r e s e m b l i n g a form of jud ic ia l " m i n i m a l i s m " or, to q u o t e from the repor t 
of the C o m m i s s i o n cha i r ed by Professor Dekeuwer -Defossez , a "hybrid 
solut ion" , for "what is ac tua l ly a t issue is not only m a t e r i a l equa l i ty 
be tween ch i ld ren bo rn of different p a r t n e r s h i p s in t he division of the i r 
c o m m o n p a r e n t ' s e s t a t e , bu t , in bo th m o r e abs t r ac t and s t r o n g e r t e r m s , 
equa l i ty of the r igh ts confer red by d e s c e n t " (see p a r a g r a p h 22 in fine of the 
j u d g m e n t ) . F u r t h e r m o r e , t he C o u r t ' s j u d g m e n t leaves unreso lved the 
ques t i on as to w h e t h e r it cons iders , as the G o v e r n m e n t sugges ted , t h a t 
i n h e r i t a n c e r igh ts fall ou t s ide t he a m b i t of respec t for p r iva te a n d family 
life g u a r a n t e e d by Art ic le 8 of t h e Conven t ion , which m a y a p p e a r to be a 
regress ion c o m p a r e d wi th ear l ie r j u d g m e n t s . 

In t he l ight of t he i m p o r t a n c e which the m e m b e r S t a t e s of t he Counci l 
of E u r o p e a t t a c h to equa l i ty in respec t of civil r igh t s b e t w e e n chi ldren 
born in wedlock a n d ch i ld ren bo rn out of wedlock, t he clari ty of our case-
law, which is essen t ia l for t he execu t ion a n d en fo rcemen t of the C o u r t ' s 
j u d g m e n t s and the i r con t r i bu t ion to t he collective g u a r a n t e e of h u m a n 
r igh ts , a p p e a r s to us to be a r e q u i r e m e n t w o r t h r e i t e r a t i n g . W e hope , 
however , t h a t t he p r e s e n t j u d g m e n t will resu l t in a long-awai ted change 
and thus es tab l i sh t he pr inciple t h a t ch i ld ren should be t r e a t e d equal ly 
r ega rd le s s of descen t . 





C A B A L L E R O v. T H E U N I T E D K I N G D O M 
(Application no. 32819/96) 

GRAND CHAMBER 

JUDGMENT OF 8 FEBRUARY 2000 





CABALLERO v. THE UNITED KINGDOM JUDGMENT 47 

S U M M A R Y 1 

Detainee brought before judge without power to order release 

Article 5 § 3 

Judge or other officer exercising judicial power - Judge lacking power to order release -
Automatic refusal of bail when person charged with certain serious offences has previously been 
convicted of one oj those offences 

* 
* * 

In 1987 the a p p l i c a n t was convic ted of m a n s l a u g h t e r a n d s e n t e n c e d to four y e a r s ' 
i m p r i s o n m e n t . In 1996 he w a s a r r e s t e d on susp ic ion of r a p e . N o a p p l i c a t i o n for bail 
was m a d e w h e n he was b r o u g h t before t h e m a g i s t r a t e s ' c o u r t , s ince u n d e r 
sec t ion 25 of t h e C r i m i n a l J u s t i c e a n d Publ ic O r d e r Act 1994 bai l could not be 
g r a n t e d to a p e r s o n c h a r g e d wi th h o m i c i d e or r a p e if he h a d prev ious ly b e e n 
convic ted of such offences. T h e a p p l i c a n t was s u b s e q u e n t l y conv ic ted a n d 
s e n t e n c e d to life i m p r i s o n m e n t for a t t e m p t e d r a p e . H i s a p p e a l a g a i n s t s e n t e n c e 
was r e j ec t ed . 

Held 
(1) Ar t i c l e 5 §§ 3 a n d 5: T h e C o u r t u n a n i m o u s l y a c c e p t e d t h e G o v e r n m e n t ' s 
concess ion t h a t t h e r e h a d b e e n a v io la t ion of Ar t i c l e 5 §§ 3 a n d 5, w i th t h e 
c o n s e q u e n c e t h a t it w a s e m p o w e r e d to m a k e a n a w a r d of j u s t sa t i s fac t ion to t h e 
a p p l i c a n t , bu t it did not cons ide r it n e c e s s a r y in t h e p a r t i c u l a r c i r c u m s t a n c e s to 
e x a m i n e t h e i ssues of i n t e r p r e t a t i o n of Ar t i c l e 5 §§ 3 a n d 5 r a i s ed by t h e 
a p p l i c a n t ' s c o m p l a i n t . 
(2) T h e C o u r t u n a n i m o u s l y he ld t h a t it was not n e c e s s a r y to c o n s i d e r w h e t h e r 
t h e r e h a d b e e n a v io la t ion of Ar t i c l e 13 or of Ar t i c l e 14 t a k e n in con junc t ion w i th 
Ar t i c l e 5 § 3. 
Ar t ic le 4 1 : T h e C o u r t a w a r d e d t h e a p p l i c a n t a c e r t a i n s u m in r e s p e c t of non-
p e c u n i a r y d a m a g e . It a lso m a d e a n a w a r d in r e spec t of cos t s . 
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In the case of Caballero v. the United Kingdom, 
T h e E u r o p e a n C o u r t of H u m a n R igh t s , s i t t ing , in acco rdance wi th 

Art ic le 27 of t he Conven t ion for the P ro tec t ion of H u m a n Righ t s and 
F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , as a m e n d e d by 
Protocol No . l l ' , a n d the re levan t provisions of t h e Ru les of Cour t " , as a 
G r a n d C h a m b e r composed of the following j u d g e s : 

M r L . WILDHABER, President, 
M r s E. P A L M , 

M r A. PASTOR RIDRUEJO, 
M r G . BONELLO, 
M r J . MAKARCZYK, 
M r P. KURLS, 
M r J . -P . COSTA, 
M r s F. TULKENS, 
M r s V . STRÄZNICKÄ, 
M r M. FISCHBACH, 
M r V . BUTKEVYCH, 
M r J . CASADEVAIX, 
M r s H.S . GRÈVE, 
M r A . B . B A K A , 

M r R. MARUSTE, 
M r s S. BOTOUCHAROVA, 
Sir R o b e r t CARNWATH, ad hoc judge, 

and also of M r P.J. MAHONEY, Deputy Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 30 S e p t e m b e r 1999 and 10 J a n u a r y 

2000, 
Delivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fer red to t he C o u r t by the E u r o p e a n Commiss ion of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 24 N o v e m b e r 1998, wi th in t h e 
t h r e e - m o n t h per iod laid down by fo rmer Ar t ic les 32 § 1 a n d 47 of t h e 
Conven t ion . It o r ig ina ted in an appl ica t ion (no. 32819/96) aga ins t 
the U n i t e d K i n g d o m of G r e a t Br i t a in a n d N o r t h e r n I r e l and lodged wi th 
the C o m m i s s i o n u n d e r fo rmer Art ic le 25 by a J a m a i c a n c i t izen, M r Clive 
Caba l l e ro , on 28 J u n e 1996. T h e app l ican t was r e p r e s e n t e d by M r P. Leach 
and , subsequen t ly , by Ms M. C u n n e e n , bo th lawyers wi th Liber ty , a civil 
l iber t ies n o n - g o v e r n m e n t a l o rgan i sa t ion based in London . T h e 

1-2. Note by the Registry. Protocol No. 11 and the Rules of Court came into force on 1 November 
1998. 
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G o v e r n m e n t of the U n i t e d K i n g d o m ("the G o v e r n m e n t " ) were 
r e p r e s e n t e d by the i r Agen t , M r H . Llewellyn, of the Fo re ign a n d 
C o m m o n w e a l t h Office. 

T h e C o m m i s s i o n ' s r e q u e s t r e fe r red to fo rmer Art ic les 44 a n d 48 and 
to the d e c l a r a t i o n w h e r e b y the U n i t e d K i n g d o m recognised the 
compul so ry ju r i sd i c t ion of t he C o u r t ( former Art ic le 46) . T h e object of 
t he r e q u e s t was to ob ta in a decis ion as to w h e t h e r the facts of t he case 
disclosed a b r e a c h by the r e s p o n d e n t S t a t e of its ob l iga t ions u n d e r 
Art ic le 5 §§ 3 a n d 5 of the C o n v e n t i o n t a k e n bo th a lone a n d in 
conjunct ion wi th Art ic le 13 and u n d e r Ar t ic le 14 of the Conven t i on 
t a k e n in conjunct ion wi th Art ic le 5 § 3. 

2. H a v i n g been d e s i g n a t e d before t he C o m m i s s i o n by the ini t ials C.C. , 
t he app l i can t s u b s e q u e n t l y ag reed to the disc losure of his n a m e by the 
C o u r t . 

3 . In acco rdance wi th t he provisions of Art ic le 5 § 4 of Protocol No. 11 
t a k e n t o g e t h e r wi th Rules 100 § 1 and 24 § 6 of t he Rules of C o u r t , a pane l 
of the G r a n d C h a m b e r dec ided on 1 4 J a n u a r y 1999 t h a t t he case would be 
e x a m i n e d by the G r a n d C h a m b e r of t he C o u r t . T h e G r a n d C h a m b e r 
inc luded ex officio Sir Nicolas B r a t z a , t he j u d g e e lec ted in respec t of the 
U n i t e d K i n g d o m (Article 27 § 2 of the C o n v e n t i o n and Rule 24 § 4) , 
Mr L. W i l d h a b c r , the P re s iden t of the C o u r t , M r s E. P a l m , Vice-
P r e s i d e n t of the C o u r t , a n d M r J . -P . C o s t a a n d M r M. F ischbach , Vice-
P r e s i d e n t s of Sect ions (Article 27 § 3 of t h e Conven t i on and Rule 24 §§ 3 
and 5 (a) ) . T h e o t h e r m e m b e r s a p p o i n t e d to comple te t he G r a n d 
C h a m b e r were M r A. P a s t o r Ridrue jo , M r J . Makarczyk , M r P. Kur i s , 
M r R. T ü r m e n , M r s F. T u l k e n s , M r s V. S t r äzn ickä , M r V. Butkevych , 
M r J . Casadeva l l , M r s H.S . Greve , M r A.B. Baka , M r R. M a r u s t e and 
M r s S. Bo toucha rova (Rule 24 § 3). 

S u b s e q u e n t l y Sir Nicolas B r a t z a , w h o had t a k e n pa r t in the 
C o m m i s s i o n ' s e x a m i n a t i o n of t he case , w i t h d r e w from s i t t ing in the 
G r a n d C h a m b e r (Rule 28) . T h e G o v e r n m e n t accordingly a p p o i n t e d Sir 
R o b e r t C a r n w a t h to sit as an ad hoc j u d g e (Article 27 § 2 of the 
Conven t i on and Rule 29 § 1). L a t e r M r G. Bonel lo, subs t i t u t e j u d g e , 
rep laced M r T ü r m e n , w h o was unab le to t ake par t in t he fu r the r 
cons ide ra t ion of t he case (Rule 24 § 5 (b) ) . 

4. After consu l t ing t he Agen t of t he G o v e r n m e n t and the app l i can t ' s 
r e p r e s e n t a t i v e , the G r a n d C h a m b e r dec ided to d i spense wi th a h e a r i n g in 
t he case , be ing of the opin ion t h a t the d i s cha rg ing of its funct ions u n d e r 
Art ic le 38 § 1 (a) of t he Conven t i on did not r e q u i r e one to be held (Rule 59 
§ 2 ) . 

5. O n 17 May, 3 J u n e , 19 A u g u s t and 10 S e p t e m b e r 1999 the app l ican t 
a n d the G o v e r n m e n t var iously p roduced a n u m b e r of d o c u m e n t s , e i t he r at 
the P r e s i d e n t ' s r eques t or of the i r own accord. 



CABALLERO v. THE UNITED KINGDOM JUDGMENT 51 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

6. In 1987 the app l i can t , who was bo rn in 1926, was convicted of 
m a n s l a u g h t e r by t h e C e n t r a l C r i m i n a l C o u r t , London . Hi s record sheet 
r ead " m a n s l a u g h t e r - heavy d r i n k i n g session wi th female . In bed, d u r i n g 
which he sexual ly in te r fe res wi th her . S t rugg le ensues d u r i n g which she 
d ies" . T h e naked body of t he vict im, a n e i g h b o u r of the app l i can t , was 
discovered ou t s ide the door of h e r flat w r a p p e d in a b e d s p r e a d . T h e 
app l ican t was s en t enced to four y e a r s ' i m p r i s o n m e n t . H e was re leased in 
Augus t 1988. 

7. O n 2 J a n u a r y 1996 the app l ican t was a r r e s t e d by the police on 
suspicion of a t t e m p t e d r a p e of his nex t -door ne ighbour . H e m a i n t a i n e d 
t h a t he had had sexual i n t e r c o u r s e wi th t h e w o m a n wi th he r consen t a n d 
the w o m a n c la imed t h a t t he inc iden t had t a k e n place af ter she h a d 
b lacked ou t from d r ink ing . H e was b r o u g h t before t h e M a g i s t r a t e s ' 
C o u r t on 4 J a n u a r y 1996. Whi le t he app l i can t i n s t r u c t e d his solicitor to 
apply for bail on his behalf, no bail app l ica t ion was or could have been 
m a d e in view of sect ion 25 of t h e C r i m i n a l J u s t i c e a n d Publ ic O r d e r Act 
1994. T h e record of the h e a r i n g of 4 J a n u a r y 1996 refers to sec t ion 25 of 
t he 1994 Act as t he r e a s o n for t h e refusal of bai l . T h e app l ican t was 
r e m a n d e d in cus tody by the M a g i s t r a t e on 4 a n d 11 J a n u a r y 1996, the 
second a p p e a r a n c e be ing necessa ry in view of the possibil i ty ( la ter 
a b a n d o n e d ) of the p rosecu t ion a m e n d i n g the c h a r g e aga ins t t h e 
app l i can t . 

8. T h e appl ican t was convicted of a t t e m p t e d rape a n d of assaul t 
occas ioning ac tua l bodily h a r m in O c t o b e r 1996. O n 17 J a n u a r y 1997 he 
was s en t enced to four y e a r s ' i m p r i s o n m e n t for t he assaul t convict ion a n d 
to life i m p r i s o n m e n t for t he a t t e m p t e d r a p e convict ion. T h e t r ia l cour t 
d e d u c t e d the per iod of his p re - t r i a l d e t e n t i o n from the sen tence imposed 
p u r s u a n t to sect ion 67 of the C r i m i n a l J u s t i c e Act 1967. O n 11 J u l y 1997 
the C o u r t of Appea l re jec ted his appea l aga ins t s e n t e n c e . 

II. RELEVANT D O M E S T I C LAW 

9. Sect ion 4 of t he Bail Act 1976 as a m e n d e d (" the 1976 Act") provided 
t h a t a pe r son accused of a c r imina l offence should be g r a n t e d bail except 
as s t a t e d in Schedu le 1 to the Act . P a r a g r a p h 2 of Schedu le 1 provided tha t 
a de f endan t need not be g r a n t e d bail if t he cour t was satisfied t h a t t h e r e 
w e r e subs t an t i a l g r o u n d s for bel ieving t h a t the de f endan t , if re leased on 
bail , would fail to s u r r e n d e r to cus tody, c o m m i t a n offence while on bail or 
in te r fe re wi th wi tnesses or o the rwise obs t ruc t the course of ju s t i ce , 
w h e t h e r in re la t ion to h imse l f or any o t h e r pe r son . 
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10. U n d e r p a r a g r a p h 9 of Schedule 1 to the 1976 Act , in t a k i n g the 
above decision, t he cour t was to have r e g a r d to such of the following 
cons ide ra t ions , as well as to any o t h e r cons ide ra t ions , as a p p e a r e d to t h a t 
cour t to be re levan t : 

- the n a t u r e and se r iousness of t he offence or defaul t (and the 
p robab le m e t h o d of dea l ing wi th the de f endan t for i t ) ; 

- t he c h a r a c t e r , a n t e c e d e n t s , associa t ions a n d c o m m u n i t y t ies of the 
d e f e n d a n t ; 

- the d e f e n d a n t ' s record as r e g a r d s the fulfilment of his obl iga t ions 
u n d e r previous g r a n t s of bail in c r imina l p roceed ings ; and 

- except in t he case of a d e f e n d a n t whose case was ad jou rned for 
inqui r ies or a r epor t , t he s t r e n g t h of the evidence of his hav ing 
c o m m i t t e d the offence or having de fau l t ed . 

11. Accord ing to p a r a g r a p h 9A of Schedu le 1 to the 1976 Act , if a 
de f endan t (who had b e e n c h a r g e d wi th m u r d e r , m a n s l a u g h t e r , r ape , 
a t t e m p t e d m u r d e r or a t t e m p t e d r ape ) was g r a n t e d bail and 
r e p r e s e n t a t i o n s had been m a d e as r ega rds the m a t t e r s m e n t i o n e d in 
p a r a g r a p h 2 of Schedu le 1, the cour t had to s t a t e its r ea sons for g r a n t i n g 
bail and cause those r easons to be inc luded in the record of t he 
p roceed ings . 

12. Sect ion 25 of the C r i m i n a l J u s t i c e and Publ ic O r d e r Act 1994 (" the 
1994 Act" ) c ame in to force on 10 Apri l 1995 and provided as follows: 

"(1) A person who in any proceedings has been charged with or convicted of an 
offence to which this section applies and in circumstances to which it applies shall not 
be granted bail in those proceedings. 

(2) This section applies, subject to subsection (3) below, to the following offences,... — 

(a) murder; 

(b) a t tempted murder; 

(c) manslaughter; 

(d) rape; or 

(e) a t tempted rape. 

(3) This section applies to a person charged with or convicted of any such offence 
only if he has been previously convicted by or before a court in any part of the United 
Kingdom of any such offence or of culpable homicide and, in the case of a previous 
conviction of manslaughter or culpable homicide, if he was then sentenced to 
imprisonment or, if he was then a child or young person, to long-term detention under 
any of the relevant enactments. 

13. Sect ion 25 of t he 1994 Act has been a m e n d e d by sect ion 56 of t he 
C r i m e and D i so rde r Act 1998, which e n t e r e d in to force on 30 S e p t e m b e r 
1998. Sect ion 56 of t he 1998 Act r eads as follows: 
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"In subseclion (1) of section 25 of the 1994 Act (no bail for defendants charged with or 
convicted of homicide or rape after previous conviction of such offences), for the words 
'shall not be granted bail in those proceedings' there shall be substituted the words 'shall 
be granted bail in those proceedings only if the court or, as the case may be, the 
constable considering the grant of bail is satisfied that there are exceptional 
circumstances which justify it'." 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

14. M r C a b a l l e r o appl ied to the C o m m i s s i o n on 28 J u n e 1996. H e 
al leged t h a t the a u t o m a t i c den ia l of bail pr ior to his t r ia l cons t i t u t ed a 
viola t ion of Art ic le 5 §§ 3 and 5 of the C o n v e n t i o n bo th t a k e n a lone and 
in conjunct ion wi th Art ic le 13. H e also c l a imed t h a t t he re had been a 
violat ion of Art ic le 14 of t he Conven t i on t a k e n in conjunct ion with 
Art ic le 5 § 3. 

15. T h e C o m m i s s i o n dec la red t he app l ica t ion (no. 32819/96) 
admiss ib le on 1 D e c e m b e r 1997. In its r epo r t of 30 J u n e 1998 (former 
Art ic le 31 of t he C o n v e n t i o n ) , it exp re s sed the opin ion , by n i n e t e e n votes 
to twelve, t h a t t h e r e h a d b e e n a violat ion of Art ic le 5 §§ 3 and 5 and tha t it 
was not necessa ry also to cons ider t he compla in t u n d e r Art ic le 14 t a k e n in 
conjunct ion wi th Art ic le 5 § 3. It a lso expressed the u n a n i m o u s opinion 
t h a t t h e r e h a d been no viola t ion of Art ic le 13. T h e full t ex t of the 
C o m m i s s i o n ' s opin ion and of the two s e p a r a t e opinions con t a ined in the 
r epo r t is r e p r o d u c e d as an a n n e x to this j u d g m e n t . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

16. T h e G o v e r n m e n t in t he i r m e m o r i a l conceded t h a t t h e r e had been 
a viola t ion of Art ic le 5 §§ 3 a n d 5 of t he Conven t ion . T h e G o v e r n m e n t also 
s u b m i t t e d t h a t , for the reasons set ou t in t he C o m m i s s i o n ' s r epor t , they 
cons ide red t h a t t h e r e had been no violat ion of Art ic le 13 of the Conven t ion 
and t h a t no s e p a r a t e issue a rose u n d e r Art ic le 14. 

1 7. T h e app l ican t m a i n t a i n e d his compla in t s u n d e r Art ic le 5 §§ 3 and 5 
of the Conven t i on and u n d e r Art ic le 14 t a k e n in conjunct ion wi th Art icle 5 
§ 3. H e did not p u r s u e his compla in t u n d e r Art ic le 13 before t he C o u r t . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 5 §§ 3 AND 5 O F T H E C O N 
V E N T I O N 

18. T h e app l ican t c la imed t h a t t he a u t o m a t i c denia l of bail p e n d i n g 
his t r ia l p u r s u a n t to sect ion 25 of t he C r i m i n a l J u s t i c e a n d Publ ic O r d e r 
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Act 1994 (" the 1994 Act" ) cons t i t u t ed a violat ion of Art ic le 5 § 3 of t he 
Conven t ion . H e also compla ined t h a t he did not have a n enforceable 
r ight to c o m p e n s a t i o n in this respec t wi th in t he m e a n i n g of Ar t ic le 5 § 5 
of the Conven t ion . 

19. T h e re levan t p a r t s of Art ic le 5 of the Conven t ion read as follows: 

"3. Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) 
of this Article shall be brought promptly before a judge or other officer authorised by law 
to exercise judicial power and shall be entitled to trial within a reasonable time or to 
release pending trial. Release may be conditioned by guarantees to appear for trial. 

5. Everyone who has been the victim of arrest or detention in contravention of the 
provisions of this Article shall have an enforceable right to compensation." 

20. T h e major i ty of the C o m m i s s i o n was of the opinion t h a t t h e r e had 
b e e n a violat ion of Art ic le 5 §§ 3 a n d 5 of the Conven t ion . In t he i r 
m e m o r i a l to t he C o u r t , t he G o v e r n m e n t conceded t h a t t h e r e had been a 
violat ion of those provisions. 

21 . T h e C o u r t accepts the G o v e r n m e n t ' s concession t h a t t h e r e h a s 
b e e n a viola t ion of Art ic le 5 §§ 3 a n d 5 of t he Conven t i on in the p r e s e n t 
case , w i th t he consequence t h a t it is e m p o w e r e d to m a k e an award of j u s t 
sat isfact ion to t he appl ican t u n d e r Art ic le 4 1 , bu t it does not cons ider it 
necessa ry in the p a r t i c u l a r c i r c u m s t a n c e s to e x a m i n e the issues of 
i n t e r p r e t a t i o n of Art ic le 5 §§ 3 a n d 5 ra i sed by the app l i can t ' s comp la in t . 

II. A L L E G E D V I O L A T I O N O F ARTICLE 13 O F T H E C O N V E N T I O N 

22. T h e app l ican t c o n t e n d e d before t he C o m m i s s i o n t h a t he did not 
have a n effective d o m e s t i c r e m e d y in r e l a t i on to the b reaches of Art ic le 5 
§§ 3 a n d 5 of the Conven t ion . Art ic le 13 r e a d s as follows: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

23. T h e C o m m i s s i o n was of t he opinion t h a t t h e r e had been no 
violat ion of Ar t ic le 13 of the Conven t ion . T h e G o v e r n m e n t s u p p o r t e d this 
conclusion before the C o u r t , re ly ing on the r ea sons set ou t in t h e 
C o m m i s s i o n ' s r epo r t . 

24. T h e appl ican t did not p u r s u e this compla in t at all before t h e 
C o u r t , which sees no cause to e x a m i n e it of i ts own mot ion . 

III. ALLEGED V I O L A T I O N O F A R T I C L E 14 O F T H E C O N V E N T I O N 

25. T h e app l ican t fu r the r s u b m i t t e d t h a t sec t ion 25 of t he 1994 Act 
c o n s t i t u t e d a d i sc r imina to ry difference in t r e a t m e n t c o n t r a r y to Art ic le 14 



CABALLERO v. THE UNITED KINGDOM JUDGMENT 55 

of t he Conven t i on w h e n t a k e n in conjunct ion wi th Art ic le 5 § 3. Art ic le 14 
r eads as follows: 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

26. T h e C o m m i s s i o n found no necess i ty in the c i r c u m s t a n c e s to 
e x a m i n e this compla in t . Before t he C o u r t , t he G o v e r n m e n t a g r e e d with 
this conclusion, aga in relying on the reasons ou t l ined by the Commis s ion 
in its r epo r t . 

27. T h e C o u r t notes tha t sec t ion 25 of t he 1994 Act o p e r a t e d by 
se lec t ing ce r t a in accused persons to w h o m bail could not be g r a n t e d prior 
to t r ia l . In view of its a ccep tance of t he G o v e r n m e n t ' s concession in 
connec t ion wi th Art ic le 5 § 3 of the Conven t ion (see p a r a g r a p h 21 
above) , the C o u r t does not find it necessa ry also to cons ider the 
app l i can t ' s compla in t about sect ion 25 of t he 1994 Act u n d e r Art ic le 14. 

IV. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

28. Ar t ic le 41 of the Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. Damage 

29. T h e app l ican t did not al lege any pecun ia ry d a m a g e . However , he 
sought an unspecif ied a m o u n t of c o m p e n s a t i o n for non-pecun ia ry 
d a m a g e , a r g u i n g t h a t a decis ion not t o m a k e such a n award would s t r ip 
Art ic le 5 § 5 of any effectiveness. H e also s u b m i t t e d an affidavit of a 
solicitor in t he U n i t e d K i n g d o m who has p rac t i s ed since 1985 exclusively 
in c r imina l law a n d advocacy in the c r imina l cour t s . T h e affidavit deta i ls 
why, accord ing to t he d e p o n e n t , the app l i can t would have had a good 
chance of be ing g r a n t e d bail pr ior to his t r ia l had sect ion 25 of t he 1994 
Act not b e e n in force. T h e G o v e r n m e n t did not c o m m e n t on th is claim. 

30. T h e C o u r t recal ls t h a t in c e r t a i n cases which conce rned violat ions 
of Art ic le 5 §§ 3 a n d 4 it has m a d e relat ively smal l awards in respec t of 
non -pecun ia ry d a m a g e (see t he V a n D r o o g e n b r o e c k v. Belg ium 
j u d g m e n t of 25 Apri l 1983 (Article 50), Ser ies A no. 63 , p . 7, § 13, and the 
De J o n g , Baljet and V a n den Brink v. the N e t h e r l a n d s j u d g m e n t of 22 May 
1984, Ser ies A no. 77, p . 29, § 65) . However , in m o r e r ecen t cases , it has 
dec l ined to m a k e any such award (see the Pauwe l s v. Be lg ium j u d g m e n t of 
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26 May 1988, Ser ies A no. 135, p . 20, § 46; t he Brogan and O t h e r s v. t he 
U n i t e d K i n g d o m j u d g m e n t of 30 May 1989 (Article 50), Ser ies A no. 152-B, 
pp . 44-45, § 9; t he H u b e r v. Swi tze r land j u d g m e n t of 23 O c t o b e r 1990, 
Ser ies A no. 188, p . 19, § 46; the T o t h v. A u s t r i a j u d g m e n t of 12 D e c e m b e r 
1991, Ser ies A no. 224, p . 24, § 9 1 ; t h e K a m p a n i s v. Greece j u d g m e n t of 
13 J u l y 1995, Ser ies A no. 318-B, p. 49, § 66; Hood v. the United Kingdom 
[ G C ] , no. 27267/95, §§ 84-87; E C H R 1999-1; and Nikolova v. Bulgaria 
[ G C ] , no. 31195/96, § 76, E C H R 1999-11). In some of these j u d g m e n t s t he 
C o u r t s t a t e d t h a t j u s t sat isfact ion can be a w a r d e d only in respec t of 
d a m a g e r e su l t i ng from a depr iva t ion of l iber ty t h a t t he app l i can t would 
not have suffered if he or she had had the benefit of the g u a r a n t e e s of 
Art ic le 5 § 3 and concluded, accord ing to t he c i r c u m s t a n c e s , t h a t t h e 
finding of a violat ion cons t i t u t ed sufficient j u s t sat isfact ion in respec t of 
any non-pecun ia ry d a m a g e suffered. 

31 . In t he p r e s e n t case affidavit ev idence , which is not d i s p u t e d by the 
G o v e r n m e n t , was s u b m i t t e d by the app l ican t to the effect t h a t , had it not 
been for sec t ion 25 of t h e 1994 Act, he would have had a good chance of 
be ing re leased on bail p r io r to his t r ia l . T h e app l i can t fu r the r a r g u e d t h a t 
any such re l ease on bail pr ior to his t r ia l could have been his last days of 
l iber ty given his advanced age , his i l l -heal th and the long s en t ence he was 
serving, a submiss ion on which the G o v e r n m e n t also did not c o m m e n t . 
T h e C o u r t awards t he app l i can t , on a n equ i t ab l e basis , 1,000 p o u n d s 
s t e r l ing (GBP) c o m p e n s a t i o n for non-pecun ia ry d a m a g e . 

B. Costs and expenses 

32. T h e app l ican t c la imed a to ta l of G B P 32,225.09 in legal costs a n d 
expenses ( this is inclusive of va lue -added tax (VAT) , as a r e all figures 
n o t e d below). Th i s claim compr i sed the costs a n d expenses of two 
different legal r e p r e s e n t a t i v e s . D u n d o n s (a firm of solicitors) l iaised 
b e t w e e n the appl ican t and Liberty, and the l a t t e r r e p r e s e n t e d the 
app l ican t before the C o u r t . T h e app l ican t sought r e i m b u r s e m e n t of costs 
and expenses in t he a m o u n t of G B P 5,910.56 as r ega rds D u n d o n s ' w o r k on 
t h e case a n d in t he s u m of G B P 11,935.47 in respec t of Liber ty ' s work. H i s 
claim also inc luded counse l ' s fees in the a m o u n t of G B P 14,379.06. In 
add i t ion , all costs and expenses c la imed e m b r a c e d those which the 
appl ican t an t i c ipa t ed would be i n c u r r e d by his legal advisers af ter 
t he submiss ion of his m e m o r i a l to t he C o u r t a n d up to the conclusion of 
t he p r e s e n t p r o c e d u r e . However , by l e t t e r d a t e d 3 S e p t e m b e r 1999, t he 
appl ican t clarified t h a t , as t he an t i c ipa t ed costs a n d expenses r e l a t ed to 
any fu ture h e a r i n g before this C o u r t , t h a t e l e m e n t could be d i scoun ted 
since no such h e a r i n g had t a k e n place. 

T h e G o v e r n m e n t a r g u e d t h a t they should not be r e q u i r e d to pay costs 
and expenses of two r e p r e s e n t a t i v e s and t h a t , accordingly, t he c la im in 
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respect of D u n d o n s should be d i scoun ted . T h e y also cons ide red excessive 
the t i m e for which counsel had billed. T h e y fu r the r s u b m i t t e d t h a t most of 
t he an t i c ipa t ed costs and expenses r e q u e s t e d should be d i scoun ted since, 
inter alia, the G o v e r n m e n t had conceded the violat ion of Art ic le 5 of t h e 
Conven t ion in the i r m e m o r i a l a n d because no h e a r i n g had been held. 
T h e G o v e r n m e n t , accordingly, sugges ted a to ta l award of G B P 12,000 in 
respect of costs and expenses . 

33. T h e C o u r t recal ls t ha t in o rde r for costs a n d expenses to be 
recoverable u n d e r Art ic le 41 of the Conven t ion , it m u s t be es tab l i shed 
t h a t they were ac tua l ly and necessar i ly i ncu r red , and r ea sonab l e as to 
q u a n t u m (see, a m o n g o t h e r a u t h o r i t i e s , Nikolova c i ted above, § 79). 

T h e C o u r t Finds t h a t t h e r e was cons ide rab le dupl ica t ion be tween t h e 
work ca r r i ed out by t he app l i can t ' s two r e p r e s e n t a t i v e s and would reduce 
t he a m o u n t c la imed in respec t of D u n d o n s accordingly. In add i t ion , t he 
n u m b e r of hour s for which counsel c h a r g e d a p p e a r s to be excessively 
high. F u r t h e r m o r e , given tha t l i t t le inpu t was r e q u i r e d of t he app l i can t ' s 
r e p r e s e n t a t i v e s af ter the submiss ion of his m e m o r i a l , the r e m a i n i n g 
r e q u e s t for r e i m b u r s e m e n t for an t i c ipa t ed costs m u s t be significantly 
reduced . C o n s i d e r i n g the above, and m a k i n g its a s s e s s m e n t on an 
equ i t ab l e basis , t he C o u r t awards t he app l i can t G B P 15,250 inclusive of 
V A T but less t he a m o u n t received in legal aid from I he Counci l of 
Eu rope (4,100 French francs) . 

C. Default interest 

34. Accord ing to the in format ion avai lable to the C o u r t , the s t a t u t o r y 
r a t e of i n t e r e s t appl icable in the U n i t e d K i n g d o m at t he d a t e of adopt ion 
of t he p r e s e n t j u d g m e n t is 7.5% per a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Accepts t h e G o v e r n m e n t ' s concession t h a t t h e r e has been a violat ion of 
Art ic le 5 §§ 3 and 5 of t he Conven t ion ; 

2. Holds t h a t it is not necessa ry to cons ider w h e t h e r t h e r e has been a 
violat ion of Art ic le 13 of t he Conven t ion ; 

3. Holds t h a t it is not necessa ry to cons ider w h e t h e r t h e r e has been a 
violat ion of Art ic le 14 of the C o n v e n t i o n t a k e n in conjunct ion with 
Art ic le 5 § 3; 

4. Holds 
(a) t ha t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r ee 
m o n t h s , the following a m o u n t s : 
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(i) in c o m p e n s a t i o n for non-pecun ia ry d a m a g e , G B P 1,000 (one 
t h o u s a n d pounds s t e r l ing ) ; 
(ii) for costs a n d expenses , G B P 15,250 (fifteen t h o u s a n d two 
h u n d r e d a n d fifty p o u n d s s te r l ing) inclusive of va lue -added tax , 
less t he a m o u n t received in legal aid from the Counci l of E u r o p e ; 

(b) t ha t s imple in t e re s t at an a n n u a l r a t e of 7.5% shall be payable on 
those s u m s from the expiry of the a b o v e - m e n t i o n e d t h r e e m o n t h s unt i l 
s e t t l e m e n t ; 

5. Dismisses t he r e m a i n d e r of the app l i can t ' s claim for j u s t sa t isfact ion. 

D o n e in Engl i sh a n d in F rench , a n d notified in wr i t i ng on 8 F e b r u a r y 
2000, p u r s u a n t to Rule 77 §§ 2 and 3 of the Rules of C o u r t . 

Luzius WlLDHABER 
Pres iden t 

Pau l MAHONEY 
D e p u t y R e g i s t r a r 

In accordance wi th Art ic le 45 § 2 of the Conven t i on a n d R u l e 74 § 2 of 
t he Rules of C o u r t , t he following opinions a r e a n n e x e d to this j u d g m e n t : 

(a) concur r ing opinion of Mrs Pa lm jo ined by M r Bonello, Mrs T u l k c n s 
and Sir R o b e r t C a r n w a t h ; 

(b) s e p a r a t e opin ion of M r Casadeva l l j o ined by M r s Greve . 

L . W . 
P J . M . 
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C O N C U R R I N G O P I N I O N O F J U D G E P A L M 

J O I N E D B Y J U D G E S B O N E L L O , T U L K E N S 

A N D S i r R o b e r t C A R N W A T H 

1. In p a r a g r a p h 21 of the j u d g m e n t the C o u r t "accepts the 
G o v e r n m e n t ' s concession tha t t he re has b e e n a violat ion of Art ic le 5 §§ 3 
and 5 of t he Conven t i on in the p re sen t case , w i th t he consequence tha t it 
is e m p o w e r e d to m a k e a n award of j u s t sa t i s fac t ion to the app l i can t u n d e r 
Art ic le 4 1 , but it does not cons ider it necessa ry in the pa r t i cu l a r 
c i r c u m s t a n c e s to e x a m i n e the issues of i n t e r p r e t a t i o n of Art ic le 5 §§ 3 
a n d 5 ra ised by the app l i can t ' s c o m p l a i n t " . 

2. I ag r ee t h a t in a case like the p re sen t one w h e r e t he r e s p o n d e n t 
S t a t e concedes t h a t t h e r e has b e e n a violat ion a n d w h e r e t he na t iona l 
legis la t ion or prac t ice has been c h a n g e d accordingly, a n d w h e r e in 
add i t ion t he C o u r t is satisfied t h a t t h e r e is no r eason of public policy to 
fix t he case- law for t h e fu tu re a n d for all C o n t r a c t i n g S t a t e s , t he C o u r t 
m a y d i scha rge the d u t y confe r red on it by Ar t ic le 19 of t he Conven t ion -
n a m e l y " [ t ]o e n s u r e t he obse rvance of t he e n g a g e m e n t s u n d e r t a k e n by 
the H i g h C o n t r a c t i n g P a r t i e s in t he Conven t i on and the Protocols 
t h e r e t o " - by accep t ing the G o v e r n m e n t ' s concession wi thou t itself going 
in to any undec ided g e n e r a l issues of i n t e r p r e t a t i o n ra ised by the case. 
Such an a p p r o a c h is in t he in t e re s t of p r o c e d u r a l economy as , in m y view, 
it enab les the C o u r t to proceed , w i thou t fu r the r r eason ing , to ru le on the 
app l i can t ' s c o n t e s t e d cla ims for j u s t sat isfact ion u n d e r Art ic le 41 of t he 
Conven t ion . 

3. T o be able to m a k e an award of j u s t sa t is fact ion, t h e C o u r t m u s t , 
u n d e r the t e r m s of Art ic le 4 1 , find a v io la t ion of at least one subs tan t ive 
Ar t ic le a n d it m u s t , in acco rdance wi th Art ic le 45 , give reasons for its 
j u d g m e n t . 

4. In t he p r e s e n t case , the C o u r t ' s r easons for finding a viola t ion a r e 
precisely tha t t he G o v e r n m e n t have conceded a violat ion, having 
m o r e o v e r a l ready a m e n d e d the legis la t ion at t he root of the app l i can t ' s 
c o m p l a i n t , a n d t h a t in t he p a r t i c u l a r c i r c u m s t a n c e s t h e r e is no call to 
e x a m i n e the i n t e r p r e t a t i v e ques t i on of gene ra l appl ica t ion ra ised by t h e 
case . 

5. T h e opera t ive p a r t of the j u d g m e n t , however , a p p e a r s to leave it 
open w h e t h e r t h e r e was a violat ion in the p r e s e n t case , t he C o u r t mere ly 
holding t h a t it "accepts the G o v e r n m e n t ' s concession t h a t t h e r e has been 
a viola t ion of Art ic le 5 §§ 3 and 5 of the C o n v e n t i o n " . I find this 
f o rmu la t i on u n f o r t u n a t e as it m a k e s the j u d g m e n t unc lea r as to t he 
C o u r t ' s posi t ion. In so far as th is fo rmula t ion is not t a n t a m o u n t to a 
f inding of a violat ion, it i n t roduces a new form of j u d g m e n t which ru les 
in favour n e i t h e r of a violat ion nor of a non-viola t ion and which yet 
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m a k e s an award of j u s t sa t is fact ion u n d e r t he Art ic le 4 1 . T h i s m u s t be 
seen as a n ex t ens ion of t he C o u r t ' s c o m p e t e n c e accord ing to the 
Conven t ion . 

6. T h e logic of accep t ing the G o v e r n m e n t ' s concession of a violat ion 
while re f ra in ing from se t t l ing an unreso lved issue of i n t e r p r e t a t i o n m u s t , 
to my mind , be t h a t t he C o u r t also accepts tha t t h e r e was a v iola t ion in, 
and for the purposes of, the pa r t i cu l a r case . T h e ope ra t ive p a r t ough t to 
have spelt this out explicitly. In shor t , in my view, when minded to accept a 
concess ion by a r e s p o n d e n t S t a t e of a violat ion a n d to m a k e an award of 
j u s t sa t is fact ion u n d e r Art ic le 4 1 , t he C o u r t m a y leave open for reso lu t ion 
a n o t h e r clay a g e n e r a l ques t ion of i n t e r p r e t a t i o n of t he Conven t i on -
provided of course tha t t h e r e a re no reasons of public policy d i c t a t i n g 
o therwise - but it m a y not leave open w h e t h e r t h e r e was a violat ion of 
t he re levan t subs tan t ive Art ic le(s) in the pa r t i cu l a r case . 
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S E P A R A T E O P I N I O N O F J U D G E C A S A D E V A L L 

J O I N E D B Y J U D G E G R E V E 

(Translation) 

L I sha re t he view pu t forward by the G o v e r n m e n t in the i r m e m o r i a l 
t h a t t h e r e has b e e n a violat ion of Ar t ic le 5 §§ 3 and 5 of the Conven t ion , 
a n d the appl ican t should consequen t ly be a w a r d e d j u s t sa t isfact ion. 
However , I m u s t in this i n s t ance express my s t r o n g r e se rva t ions about 
t h e n e w a p p r o a c h a d o p t e d by the C o u r t in this j u d g m e n t in p a r a g r a p h 21 
a n d in t he first po in t of the opera t ive provis ions. 

2. If it was not going to s t r ike t he case out of its list on accoun t of a 
fr iendly s e t t l e m e n t or for any o t h e r r ea son provided for in Art ic le 37, the 
C o u r t h a d a duty , in the exerc ise of its j u r i sd ic t ion "conce rn ing the 
i n t e r p r e t a t i o n a n d appl ica t ion of t he Conven t ion" , in t he words of 
Art ic le 32, to ru le on the mer i t s and hold tha t t h e r e had b e e n - or had 
not been - a violat ion of the provisions in ques t ion . In my view, those are 
t he only two opt ions avai lable to t he C o u r t u n d e r t he Conven t ion . 

3. It is a p p a r e n t from Art ic le 41 t h a t an award of j u s t sat isfact ion is 
subject to a pr ior finding t h a t t h e r e has b e e n a violat ion of the 
Conven t i on or i ts Protocols . T h a t be ing so, even al lowing t h e C o u r t a 
wide d i sc re t ion to i n t e r p r e t t h a t provision, I a m not p e r s u a d e d t h a t the 
fact t h a t the C o u r t has accep ted t he G o v e r n m e n t ' s concess ion enab les it, 
in itself, to a w a r d such sa t is fact ion. 

4. Even if t he S t a t e conceded tha t t h e r e had been a violat ion of Art ic le 5 
§§ 3 a n d 5, the app l i can t ( the only m a s t e r of the l i t iga t ion) m a i n t a i n e d his 
compla in t in the absence of a friendly s e t t l e m e n t . H e was accordingly 
en t i t l ed to a r ea soned j u d g m e n t on the m e r i t s (as r e q u i r e d by Art ic le 45) 
a n d not mere ly an accep tance of t he G o v e r n m e n t ' s concession, a n d the 
C o u r t , in my opin ion , should have d e t e r m i n e d the ques t ions before it. 

5. A l t h o u g h the p r e c e d e n t d a t e s from 1978 a n d is a d m i t t e d l y not 
b ind ing on the new C o u r t , I p re fe r t he point of view expres sed in the 
I r e l and v. t he U n i t e d K i n g d o m j u d g m e n t (18 J a n u a r y 1978, Series A 
no. 25) i n a s m u c h as the C o u r t "cons ide r [ed] t h a t t he responsibi l i t ies 
ass igned to it wi th in t he f ramework of t he sys tem u n d e r t he Conven t i on 
e x t e n d [ed] to p r o n o u n c i n g on the non -con te s t ed a l l ega t ions of [a] 
violat ion ..." (p. 62, § 154) and "Accordingly, t ha t p a r t of t he p r e s e n t case 
which conce rns the said a l lega t ions canno t be said to have b e c o m e wi thou t 
object; t he C o u r t cons iders t h a t it should ru le t h e r e o n , n o t w i t h s t a n d i n g 
the in i t ia t ives t a k e n by the r e s p o n d e n t S t a t e " (p. 62, § 155). 

6. A l t h o u g h it can be a r g u e d tha t the C o u r t always r e t a i n s t he r ight to 
con t i nue t he e x a m i n a t i o n of a case, even if t h e r e is a friendly s e t t l e m e n t or 
the appl ican t w i thd raws his c o m p l a i n t s (Article 37) , t he o p e n i n g up of this 
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"new th i rd way", confined to a m e r e a c c e p t a n c e of a concession by the 
r e s p o n d e n t S t a t e , does not seem to me to be sa t is factory in e i the r spiri t 
or l e t t e r , in the l ight of t he word ing of the Conven t ion . 
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A. Complaints declared admissible 

25. T h e Commis s ion has dec la red admiss ib le the app l i can t ' s 
comp la in t s : 

- t ha t t he j u d g e before w h o m he was b rough t did not have the power 
to r e l ease h im p e n d i n g t r ia l ; 

- t ha t he had no r ight to c o m p e n s a t i o n in tha t r e spec t ; 
- t h a t he had no effective d o m e s t i c r e m e d y in these r e spec t s ; and 
- t h a t t he choice of pe r sons to w h o m section 25 of t he 1994 Act appl ies 

is d i sc r imina to ry . 

B. Points at issue 

26. Accordingly, the poin ts at issue a r e : 
- w h e t h e r t h e r e has been a violat ion of Art ic le 5 § 3 of the Conven t ion 

as r e g a r d s t he app l ican t ' s a u t o m a t i c p re - t r i a l d e t e n t i o n ; 
- w h e t h e r t h e r e has been a viola t ion of Art ic le 5 § 5 of the Conven t ion 

as r e g a r d s the r ight to c o m p e n s a t i o n ; 
- w h e t h e r t h e r e has b e e n a violat ion of Art icle 13 of the Conven t ion 

as r e g a r d s the availabil i ty of an effective d o m e s t i c r emedy ; and 
- w h e t h e r t h e r e has been a violat ion of Art icle 14 of the Conven t ion 

as r ega rds the a l leged d i sc r imina t ion aga ins t h im. 

C. As regards Article 5 § 3 of the Convention 

27. Art ic le 5 § 3 reads as follows: 

"Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) 
of this Article shall be brought promptly before a judge or other officer authorised by law 
to exercise judicial power and shall be entitled to trial within a reasonable time or to 
release pending trial. Release may be conditioned by guarantees to appear for trial." 

28. T h e appl ican t cons iders t h a t his a u t o m a t i c exclusion from bail bi
sect ion 25 of t he 1994 Act depr ived h im of t he p ro tec t ion g u a r a n t e e d by 
Art ic le 5 § 3 of t he Conven t i on a n d ou t l ined in de ta i l in t he j u r i s p r u d e n c e 
of the C o u r t (see, inter alia, Eur . C o u r t H R , De J o n g , Baljet and V a n den 
Br ink v. t he N e t h e r l a n d s j u d g m e n t of 22 May 1984, Ser ies A no. 77; 
Schiesser v. Swi tze r land j u d g m e n t of 4 D e c e m b e r 1979, Series A no. 34; 
Le te l l ie r v. F r a n c e j u d g m e n t of 26 J u n e 1991, Ser ies A no. 207; and 
Cloo th v. Be lg ium j u d g m e n t of 12 D e c e m b e r 1991, Ser ies A no. 225) . 

29. T h e G o v e r n m e n t , in the First p lace , s u b m i t t h a t , pr ior to sect ion 25 
of t he 1994 Act coming in to force, t he cour t s only ra re ly g r a n t e d bail to a 
pe r son accused of a ser ious c r ime w h o had a previous convict ion for an 
ear l ie r ser ious c r ime . However , the G o v e r n m e n t point out t h a t t he 
pu rpose of sect ion 25 is to avoid t he u n a c c e p t a b l e risk of an e r r o r of 
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j u d g m e n t on the par t of the cou r t s in sect ion 25 cases wi th t he ser ious 
consequences for t he a l leged v ic t ims or for t h e p r o p e r a d m i n i s t r a t i o n of 
j u s t i ce t h a t would en ta i l . 

30. Secondly, the G o v e r n m e n t also a r g u e tha t " t r ia l wi th in a 
r e a s o n a b l e t i m e " and " re lease p e n d i n g t r i a l " a r e a l t e rna t i ve s . It is 
s u b m i t t e d t h a t n o t h i n g in Art ic le 5 § 3 prohib i t s a S t a t e f rom dec id ing 
t h a t , in p a r t i c u l a r c i r c u m s t a n c e s , it would be a n u n a c c e p t a b l e risk to 
re lease such a de f endan t as long as tha t person receives a speedy tr ia l , it 
be ing no ted t h a t the appl ican t does not contes t t h a t he was t r i ed wi th in a 
r ea sonab l e t i m e . 

31 . Thi rd ly , the G o v e r n m e n t fu r the r consider tha t t he m a g i s t r a t e s ' 
cou r t r e m a i n s t h e " judge or o t h e r officer a u t h o r i s e d by law to exercise 
jud ic ia l power" wi th in the m e a n i n g of Art ic le 5 § 3 in view of t he 
r e m a i n i n g powers of those cour t s inc luding the power to cons ider at 
c o m m i t t a l h e a r i n g s w h e t h e r t h e r e was sufficient evidence to con t inue 
t h e p roceed ings and , if not , to d ismiss t he case ; t he power to consider 
w h e t h e r t he accused has b e e n p roper ly c h a r g e d and t r e a t e d a n d , if not , 
to cons ider w h e t h e r to dismiss t he case for abuse of process and to o rde r 
t he accused ' s r e lease ; and the power to en su re t h a t t he t r ia l t akes place 
"speedi ly" ( t he " r e m a i n i n g power s " of t h e m a g i s t r a t e s ' c o u r t ) . W h e n 
P a r l i a m e n t can r e q u i r e the m a g i s t r a t e s ' cour t to have r e g a r d to specified 
subs t an t ive c r i t e r i a w h e n cons ide r ing bail (and t h e r e b y significantly 
r e d u c e its d i sc re t ion ) , it is cons i s ten t for P a r l i a m e n t to d e t e r m i n e tha t , 
in a l imi ted ca tegory of cases , bai l is i n a p p r o p r i a t e as long as the accused 
r e t a i n s t h e p ro t ec t i on of t he r e m a i n i n g powers of t he m a g i s t r a t e s ' cour t . 

32. T h e G o v e r n m e n t a r g u e t h a t , in any event , t he p a r l i a m e n t of the 
U n i t e d K i n g d o m is en t i t l ed to conc lude t h a t it is a p p r o p r i a t e to d e n y bail 
to a pe r son accused of a c e r t a i n ser ious offence who has b e e n previously 
convicted of such a ser ious offence a n d who, in such c i r c u m s t a n c e s , 
p r e s e n t s too subs t an t i a l a risk of reoffending, abscond ing , in te r fe r ing 
wi th wi tnesses or o the rwise o b s t r u c t i n g ju s t i ce a n d so caus ing ser ious 
h a r m to o t h e r s or to t he p rope r a d m i n i s t r a t i o n of j u s t i c e . 

33 . As to t he j u r i s p r u d e n c e upon which the app l ican t re l ies , t he 
G o v e r n m e n t submi t , in pa r t i cu l a r , t h a t those cases conce rned de f endan t s 
who did not have access to a cour t wi th a power to o r d e r re lease in any 
c i r c u m s t a n c e s or wi th the power to e n s u r e a speedy t r ia l . N e i t h e r case 
was conce rned wi th w h e t h e r a S t a t e is en t i t l ed to deny bail to pe r sons in 
t h e c i r c u m s t a n c e s o u t l i n e d in sec t ion 25 w h e r e t h e d e f e n d a n t h a s t h e 
r ight of access to a m a g i s t r a t e s ' cour t wi th t he r e m a i n i n g powers 
ou t l ined above. 

34. Finally, the previous j u d g m e n t s of t he C o u r t on Art ic le 5 § 3 of the 
Conven t i on were conce rned wi th e x a m p l e s of a r b i t r a r y d e t e n t i o n a n d 
t h e r e is n o t h i n g a r b i t r a r y abou t sect ion 25 of t h e 1994 Act , it be ing a 
carefully cons ide red and r a t i ona l s c h e m e advanc ing the purposes of 
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sect ion 25 ou t l ined above. Even if it we re possible to a r g u e tha t t he 
app l ica t ion of sec t ion 25 m a y be unfa i r in some c i r c u m s t a n c e s , t h e r e was 
n o t h i n g a r b i t r a r y in t he p r e s e n t case a n d it is not t he funct ion of t he 
Conven t i on o r g a n s to cons ide r sec t ion 25 in the a b s t r a c t . 

35. T h e app l ican t r e s p o n d e d to t he G o v e r n m e n t ' s obse rva t ions by 
c o m m e n t i n g , in t he first p lace , on t he G o v e r n m e n t ' s submiss ions as 
r e g a r d s d o m e s t i c law a n d p rac t i ce . H e cons iders t h a t the G o v e r n m e n t ' s 
r e fe rence to the prac t ice of t he cour t s before sect ion 25 of the 1994 Act 
c a m e in to force impl ies t h a t t h e cou r t s did occasional ly g r a n t bail to 
pe r sons now falling wi th in the scope of sect ion 25. As to the 
G o v e r n m e n t ' s ou t l ine of t he pu rpose of sect ion 25 ( the avoidance of 
jud ic ia l e r ro r in ser ious cases) , t he appl ican t poin ts out t h a t t he 
G o v e r n m e n t give no e x a m p l e s of such e r ro r , do not s u b m i t t ha t such 
e r r o r s w e r e m a d e in t h e pas t , c o n d u c t e d no re levan t s tudy in t h a t r e spec t 
pr ior to the e n a c t m e n t of sect ion 25 and could not give any e x a m p l e s of 
judicial e r r o r w h e n so r e q u e s t e d d u r i n g the d e b a t e on section 25 in the 
H o u s e of Lords . Accordingly, the risk of jud ic ia l e r ro r to which the 
G o v e r n m e n t refer is hypothe t i ca l and not a real risk. N e i t h e r is t h e r e any 
analys is disclosed by t h e G o v e r n m e n t which would indica te t h a t those 
ca tegor ies of offenders inc luded wi th in sect ion 25 a re m o r e likely, for 
e x a m p l e , to abscond . T h i s r e n d e r s sect ion 25, in addi t ion to be ing 
hypo the t i ca l , a rb i t r a ry . 

36. T h e G o v e r n m e n t ' s a s se r t ion tha t S t a t e s a r e en t i t l ed to decide t h a t 
t he re lease on bail of a ce r t a in ca tegory of pe r sons would p re sen t a n 
unjust i f iable risk to the publ ic is, accord ing to t he app l i can t , also illogical 
a n d indefensible . T h e G o v e r n m e n t a p p e a r to cons ider tha t a previous 
ser ious convict ion and a s u b s e q u e n t cha rge of a s imi la r offence is 
sufficient jus t i f ica t ion for sect ion 25 of the 1994 Act bu t the appl ican t 
po in t s out t ha t this a s se r t ion is m a d e wi thou t any r e s e a r c h , evidence or 
any r e g a r d to the individual facts of t h e case . It is a b l a n k e t a p p r o a c h 
t h a t is indefensible w h e n t h e f u n d a m e n t a l r ight to l iber ty is involved a n d 
w h e r e t h e r e exis ts a wel l -es tab l i shed p r o c e d u r e by which cour t s assess t he 
facts of each case in o r d e r to dec ide to re lease on bail or not . Moreover , t he 
G o v e r n m e n t imply, w i thou t any evidence, t h a t t h e r e is a causa l link 
b e t w e e n sect ion 25 d e f e n d a n t s a n d a s u b s t a n t i a l risk on r e l ease . 

37. T h e app l ican t also cons iders t he G o v e r n m e n t ' s r e fe rence to t i m e -
l imits as r ega rds p re - t r i a l d e t e n t i o n mis lead ing . T h e t ime- l imi t s a r e easily 
and often e x t e n d e d , the a r r a i g n m e n t is d e e m e d to be t he s t a r t of t he t r ia l 
even t h o u g h the t r ia l p r o p e r m a y not t ake p lace for weeks or m o n t h s 
t he r ea f t e r , bail c a n n o t be g r a n t e d in sect ion 25 cases a n d even w h e r e 
t h e r e is a c lear b r e a c h of cus tody t ime- l imi t s no c la im for unlawful 
i m p r i s o n m e n t or re lease can be b r o u g h t (Olo/u v. Hume Office 1996 no. 0117) . 

38. Secondly, a n d as to t he G o v e r n m e n t ' s obse rva t ions on t h e 
admiss ib i l i ty and m e r i t s of his compla in t s , the appl ican t po in t s ou t , inter 
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alia, t ha t t he G o v e r n m e n t ' s submiss ion t h a t t r ia l w i th in a r ea sonab l e t ime 
or re lease a r e a l t e rna t ives is not su s t a inab le in view of t he W e m h o f f 
j u d g m e n t (see Eur . C o u r t H R , W e m h o f f v. G e r m a n y j u d g m e n t of 27 J u n e 
1968, Ser ies A no. 7) . O n t h e con t ra ry , t h e accused has t h e r igh t to a t r ia l 
wi th in a r ea sonab le t ime and to a jud ic ia l d e t e r m i n a t i o n of the ques t ion of 
p re - t r i a l d e t e n t i o n . F u r t h e r m o r e , t he G o v e r n m e n t ' s sugges t ion tha t the 
r e m a i n i n g powers of the m a g i s t r a t e s ' cour t suffice for the purposes of 
Art ic le 5 § 3 ignores t he r e q u i r e m e n t s of t h a t Art ic le ou t l ined in the 
Sch iesse r j u d g m e n t c i ted above . T h e r e m a i n i n g powers a r e also not 
re levan t to t he ques t i on at issue, n a m e l y the r ight to a judic ia l 
d e t e r m i n a t i o n of the necessi ty of pre- t r ia l d e t e n t i o n . 

39. T h e app l ican t also t akes issue wi th t he G o v e r n m e n t ' s a t t e m p t s to 
d i s t ingu ish t he cases of t he E u r o p e a n C o u r t of H u m a n Righ t s upon which 
he rel ies , n o t i n g t h a t t he C o u r t has never approved a u t o m a t i c pre- t r ia l 
d e t e n t i o n for a ca tegory of accused pe r sons wi thou t any r e g a r d to the i r 
pa r t i cu l a r c i r cums tances . Moreover , in the absence of any research prior 
t o its e n a c t m e n t a n d of any e x a m p l e s of jud ic ia l e r ro r , t he G o v e r n m e n t ' s 
a s se r t ion t h a t sect ion 25 is "carefully cons idered and r a t i o n a l " r equ i re s 
fu r the r exp lana t ion . As to t he G o v e r n m e n t ' s submiss ion about not 
cons ide r ing t he case in t he a b s t r a c t , t h e app l i can t po in t s ou t t h a t his 
case is not abou t an abs t r ac t point - he had ce r t a in r igh t s u n d e r Art ic le 5 
§ 3 as to a jud ic ia l cons ide ra t ion of the need for his be ing d e t a i n e d pre 
t r ia l and he was not afforded this possibility. It is t he re fo re i n a p p r o p r i a t e 
for the G o v e r n m e n t now to seek to second-guess w h a t a cour t ' s decision 
would have been had it not depr ived t h e app l i can t of t ha t judic ia l 
d e t e r m i n a t i o n a n d decision. In any event , the appl ican t s u b m i t s tha t he 
had a rea l is t ic chance of being g r a n t e d bail. 

40. T h e C o m m i s s i o n recal ls t h a t jud ic ia l cont ro l of i n t e r f e r ence by t h e 
execut ive wi th t he individual ' s r ight to l iber ty is an essent ia l f ea tu re of t he 
g u a r a n t e e e m b o d i e d in Art ic le 5 § 3, the pu rpose be ing to m i n i m i s e t he 
risk of a r b i t r a r i n e s s as r e g a r d s t he p re - t r i a l d e t e n t i o n of accused persons . 
Jud ic i a l control is impl ied by the ru le of law, one of t he f u n d a m e n t a l 
pr inc ip les of a d e m o c r a t i c society, which is express ly r e fe r red to in the 
P r e a m b l e to the Conven t i on and from which the whole Conven t i on draws 
its insp i ra t ion (see Eur . C o u r t H R , Brogan and O t h e r s v. t he U n i t e d 
K i n g d o m j u d g m e n t of 29 N o v e m b e r 1988, Ser ies A no . 145-B, pp . 31-32, 
§ 58). 

4 1 . T h e j u r i s p r u d e n c e of t he Conven t ion o r g a n s has , accordingly, 
ou t l ined c e r t a i n p rocedu ra l a n d subs t an t ive g u a r a n t e e s by which t h a t 
jud ic ia l cont ro l is provided. 

42 . In t he first p lace , t h e jud ic ia l officer before w h o m the accused is 
" b r o u g h t p r o m p t l y " mus t be seen to be i n d e p e n d e n t of t he execut ive a n d 
of the pa r t i e s to t he p roceed ings because o the rwise his impar t i a l i t y could 
be capable of a p p e a r i n g open to d o u b t (see t he Schiesser j u d g m e n t c i ted 
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above, pp . 13-14, § 3 1 ; Eur . C o u r t H R , H u b e r v. Swi tze r land j u d g m e n t of 
23 O c t o b e r 1990, Ser ies A no. 188, p . 18, §§ 42-43; a n d Br inca t v. I ta ly 
j u d g m e n t of 26 N o v e m b e r 1992, Series A no. 249-A, pp. 11-12, §§ 20-21). 

43 . Secondly, t h a t j u d g e , having h e a r d the accused himself, mus t 
e x a m i n e all t he facts a r g u i n g for or aga ins t the ex is tence of a g e n u i n e 
r e q u i r e m e n t of publ ic i n t e r e s t jus t i fying, wi th due r e g a r d to the 
p r e s u m p t i o n of innocence , a d e p a r t u r e from the ru le of respec t for the 
accused ' s l iberty. T h o s e facts m u s t be set out in t he decis ion on the 
appl ica t ion for re lease (see t he Schiesser j u d g m e n t , loc. cit., and the 
Lete l l ie r j u d g m e n t c i ted above , p . 18, § 35) . F o r e x a m p l e , t h e d a n g e r of 
an accused ' s abscond ing canno t be g a u g e d solely on the basis of t he 
severi ty of the sen tence r isked (see Eu r . C o u r t H R , Yagci and Sarg in v. 
T u r k e y j u d g m e n t of 8 J u n e 1995, Ser ies A no. 319-A, p. 19, § 52) . As far 
as t he d a n g e r of reoffending is conce rned , a re ference to a person ' s 
a n t e c e d e n t s canno t suffice t o jus t i fy refus ing re lease (see Eu r . C o u r t H R , 
Mul le r v. F r a n c e j u d g m e n t of 17 M a r c h 1997, Reports of Judgments and 
Decisions 1997-11, p. 390, § 44). 

44. Thi rd ly , the j u d g e m u s t have t he power to o r d e r an accused ' s 
re lease (see Eu r . C o u r t H R , I r e l and v. t he U n i t e d K i n g d o m j u d g m e n t of 
18 J a n u a r y 1978, Ser ies A no. 25 , pp. 75-76, § 199, a n d the D e j o n g , Baljet 
a n d V a n d e n Br ink j u d g m e n t c i ted above, pp . 23-24, § 48) . 

45 . In t he p r e s e n t case , t he C o m m i s s i o n notes t h a t t he app l i can t had 
been previously convicted of m a n s l a u g h t e r and was t h e n c h a r g e d wi th 
a t t e m p t e d rape in J a n u a r y 1996. T h e r e f o r e , a n d it is no t d i spu t ed , t he 
app l i can t fell wi th in t he scope of sect ion 25 of the 1994 Act which had 
come in to effect in Apri l 1995. Accordingly, t he C o m m i s s i o n observes 
t h a t , while the app l i can t was b r o u g h t before a m a g i s t r a t e whose 
i n d e p e n d e n c e the C o m m i s s i o n has no reason to doub t , t he possibili ty of 
any cons ide ra t ion by a j u d g e of the pre- t r ia l r e lease of t h e app l i can t a n d 
of, accordingly, his re lease on bail had been exc luded in advance by the 
l eg i s la tu re . 

46. T h e G o v e r n m e n t re ly on the r e m a i n i n g powers of t he m a g i s t r a t e s ' 
cour t . T h e C o m m i s s i o n no tes t he powers to dismiss t he p roceed ings 
aga ins t t he app l i can t on t he basis of insufficient evidence a n d on the 
basis t h a t t h e r e has been an abuse of process if t he accused has not been 
proper ly cha rged t o g e t h e r wi th t he power to r e l ease a n appl ican t p u r s u a n t 
to successful habeas corpus p roceed ings based on the lack of a r ea sonab le 
basis for a r r e s t . However , and while t h e s e a r e i m p o r t a n t cont ro ls on the 
r ea sonab l enes s of an accused ' s a r r e s t , the C o m m i s s i o n cons iders t h a t they 
do not a m o u n t to t he g u a r a n t e e u n d e r Ar t ic le 5 § 3 of a jud ic ia l 
cons ide ra t ion of all the p a r t i c u l a r facts of a case which mi l i t a t e for or 
aga ins t t he con t inua t i on of pre- t r ia l d e t e n t i o n (see Eur . C o u r t H R , 
S t o g m u l l e r v. A u s t r i a j u d g m e n t of 10 N o v e m b e r 1969, Ser ies A no. 9, 
pp . 39-41 , §§ 4-5). 
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47. In any event , t he C o m m i s s i o n cons iders tha t any app l ica t ion based 
on insufficient evidence , which appl ica t ion the G o v e r n m e n t submi t can be 
m a d e a t t h e c o m m i t t a l h e a r i n g , would fall foul of t h e " p r o m p t l y " 
r e q u i r e m e n t of Art ic le 5 § 3 of the Conven t ion . A h a b e a s corpus act ion 
cha l l eng ing the r ea sonab l enes s of the suspicion upon which the a r r e s t 
was m a d e could be b r o u g h t i m m e d i a t e l y on a r r e s t bu t would not comply 
wi th t he pr inciple t h a t t he Art ic le 5 § 3 h e a r i n g m u s t t a k e place at t he 
ini t ia t ive of t he S t a t e (see McGoff v. Sweden , app l ica t ion no. 9017/80, 
C o m m i s s i o n decision of 13 O c t o b e r 1982, Decis ions a n d R e p o r t s 3 1 , 
p . 72). In view of t he p r e p a r a t i o n necessa ry for a n a b u s e of process claim 
and its n o n - a u t o m a t i c n a t u r e , such a r e m e d y would fall foul of bo th such 
r e q u i r e m e n t s of Art icle 5 § 3 of the Conven t ion . 

48. Moreover , any power of the m a g i s t r a t e in re la t ion to t he 
a p p l i c a n t ' s t r e a t m e n t w h i l e in c u s t o d y is n o t relevant to the facts of t h e 
p r e sen t case a n d the power to e n s u r e a speedy tr ial (even in cases whe re 
sect ion 25 applies) is not re levant e i the r , s ince re lease pr ior to trial (if 
need be , wi th g u a r a n t e e s t h a t will e n s u r e a p p e a r a n c e at t r ia l ) a n d a n 
ear ly t r ia l a re not a l t e rna t ive g u a r a n t e e s of Art ic le 5 § 3 (see t he 
W e m h o f f j u d g m e n t ci ted above, pp. 22-23, §§ 5-8, and p. 25, § 15). 

49. T h e G o v e r n m e n t fu r the r submi t t ha t sect ion 25 of t he 1994 Act 
itself con ta ins a carefully cons ide red and ra t iona l risk a s s e s s m e n t which 
m e a n s t h a t it is not a rb i t r a ry . However , the C o m m i s s i o n cons iders t h a t 
t he exclusion from the risk a s s e s s m e n t of a cons ide ra t ion of all of t he 
p a r t i c u l a r c i r c u m s t a n c e s a n d facts of each accused ' s case (o the r t h a n the 
two facts con ta ined in sect ion 25) exposes , of itself, accused pe r sons to a n 
a r b i t r a r y depr iva t ion of l iberty. By way of i l lus t ra t ion , the C o m m i s s i o n 
refers to t he s i tua t ion w h e r e , for e x a m p l e , an accused is to ta l ly para lysed 
(see A.V. v. Aus t r i a , app l ica t ion no. 4465/70 , C o m m i s s i o n decision of 
31 O c t o b e r 1971, u n r e p o r t e d ) . 

50. T h e C o m m i s s i o n the re fo re cons iders t h a t the effect of sect ion 25 of 
t h e 1994 Act was to r e m o v e t h e j u d i c i a l con t ro l r e q u i r e d by Ar t ic le 5 § 3 of 
the app l i can t ' s p re - t r i a l d e t e n t i o n . 

Conclusion 

51 . T h e C o m m i s s i o n conc ludes , by n i n e t e e n votes to twelve, t h a t in t he 
p re sen t case t h e r e has been a violat ion of Art ic le 5 § 3 of t he Conven t ion . 

D. As regards Article 5 § 5 of the Convention 

52. Ar t ic le 5 § 5 r e a d s as follows: 

"Everyone who has been the victim of arrest or detention in contravention of the 
provisions of this Article shall have an enforceable right to compensation." 
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53. T h e G o v e r n m e n t m a i n t a i n tha t t h e r e has been no b r e a c h of Art ic le 
5 § 3 and , consequen t ly , no b r e a c h of Art ic le 5 § 5. In t he a l t e r n a t i v e , t he 
G o v e r n m e n t a r g u e t h a t , s ince t h e per iod of p re - t r i a l d e t e n t i o n was 
d e d u c t e d from the app l i can t ' s s e n t e n c e , he has no r ight to c o m p e n s a t i o n . 

54. T h e C o m m i s s i o n recal ls t h a t , while t he C o n t r a c t i n g S t a t e s can 
m a k e the award of c o m p e n s a t i o n d e p e n d e n t upon the abil i ty of t he 
individual to show d a m a g e (pecun ia ry or non-pecun ia ry) r e su l t i ng from 
the b r each , it m u s t be possible to apply for c o m p e n s a t i o n in respec t of a 
depr iva t ion of l iberty in violat ion of, inter alia, Art icle 5 § 3 of t he 
C o n v e n t i o n (see E u r . C o u r t H R , Wass ink v. t h e N e t h e r l a n d s j u d g m e n t of 
27 S e p t e m b e r 1990, Ser ies A no. 185-A, p. 14, § 38) . T h e C o m m i s s i o n no tes 
t h a t it is not d i spu t ed tha t t he app l i can t ' s p re - t r ia l d e t e n t i o n compl ied 
wi th d o m e s t i c law a n d t h a t the appl ican t did not have a r e m e d y in 
d o m e s t i c law for d e t e n t i o n giving rise to a violat ion of Art ic le 5 § 3 of t he 
Conven t ion . 

55. Accordingly, the C o m m i s s i o n cons iders tha t t h e r e has been a 
b reach of Art ic le 5 § 5 of t h e C o n v e n t i o n in view of t he absence of a n 
enforceable r ight to c o m p e n s a t i o n in domes t i c law for the b r e a c h of 
Art ic le 5 § 3 of t he Conven t ion . 

Conclusion 

56. T h e C o m m i s s i o n concludes , by n i n e t e e n votes to twelve, t ha t in the 
p r e s e n t case t h e r e has been a violat ion of Art ic le 5 § 5 of t he C o n v e n t i o n . 

E. As regards Article 13 of the Convention 

57. Art ic le 13 r e a d s as follows: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

58. T h e app l i can t m a i n t a i n s tha t t h e r e has been a b reach of his r ights 
g u a r a n t e e d by Art ic le 5 of t he Conven t ion for which b r e a c h he had no 
d o m e s t i c r e m e d y . 

59. T h e G o v e r n m e n t submi t t ha t Art ic le 13 is not appl icable since the 
app l ica t ion does not involve any a r g u a b l e compla in t s of b r e a c h e s of t he 
Conven t i on (see Eur . C o u r t H R , Boyle and Rice v. t he U n i t e d K i n g d o m 
j u d g m e n t of 27 Apri l 1988, Ser ies A no. 131). It is also a r g u e d t h a t , in any 
event , Ar t ic le 13 does not go as far as to g u a r a n t e e a r e m e d y al lowing a 
S t a t e ' s laws, as such, to be cha l l enged before a na t iona l a u t h o r i t y on the 
g r o u n d s of be ing c o n t r a r y to t h e C o n v e n t i o n , t h e G o v e r n m e n t c i t ing t h e 
J a m e s and O t h e r s t o g e t h e r wi th t he Li thgow and O t h e r s j u d g m e n t s (see 
E u r . C o u r t H R , J a m e s and O t h e r s v. t he U n i t e d K i n g d o m j u d g m e n t of 
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21 F e b r u a r y 1986, Series A no. 98, and Li thgow and O t h e r s v. the U n i t e d 
K i n g d o m j u d g m e n t of 8 J u l y 1986, Ser ies A no. 102). 

60. T h e C o m m i s s i o n no tes tha t t he app l i can t has not invoked Art icle 5 
§ 4 of t he Conven t ion which m u s t be r e g a r d e d as t he lex specialis in respect 
of c o m p l a i n t s about d e t e n t i o n which was unlawful in d o m e s t i c law and in 
t e r m s of t he Conven t ion (see the Brogan and O t h e r s j u d g m e n t ci ted 
above, p . 65, § 121). T h e C o m m i s s i o n has also concluded above as to a 
violat ion of Art ic le 5 § 5 of t he Conven t ion . 

6 1 . Accordingly, t he C o m m i s s i o n cons iders t h a t this compla in t u n d e r 
Art ic le 13 a m o u n t s to a compla in t abou t t he lack of a r e m e d y to cha l lenge 
domes t i c legis lat ion (sect ion 25 of the 1994 Act) before a na t iona l 
a u t h o r i t y on the basis t h a t it is c o n t r a r y to the Conven t ion . However , 
Art ic le 13 of t he Conven t i on does not g u a r a n t e e such a r e m e d y (see t h e 
J a m e s a n d O t h e r s a n d Li thgow and O t h e r s j u d g m e n t s c i ted above) . 

Conclusion 

62. T h e C o m m i s s i o n concludes , unan imous ly , t ha t in the p r e s e n t case 
t h e r e has b e e n no violat ion of Art ic le 13 of t he Conven t ion . 

F. As regards Article 14 of the Convention 

63. T h e appl ican t fu r the r compla ins t h a t sect ion 25 of the 1994 Act 
cons t i tu t e s a d i s c r imina to ry difference in t r e a t m e n t c o n t r a r y to Art icle 
14 of t he Conven t ion , which Art ic le t h e C o m m i s s i o n cons iders has been 
ra ised in conjunct ion wi th Ar t ic le 5 § 3 of t he Conven t ion . Art ic le 14 of 
t he C o n v e n t i o n r e a d s as follows: 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

64. T h e G o v e r n m e n t refer to t he S tubb ings j u d g m e n t (see Eur . C o u r t 
H R , S tubb ings a n d O t h e r s v. t h e U n i t e d K i n g d o m j u d g m e n t of 22 O c t o b e r 
1996, Reports 1996-IV, pp. 1506-07, § 70), a r g u i n g t h a t it is well wi th in t h e 
S t a t e ' s m a r g i n of app rec i a t i on to conc lude tha t pe r sons who have been 
previously convicted of a se r ious offence should be different ly t r e a t e d for 
the pu rposes of bail once they a r e accused of having c o m m i t t e d a n o t h e r 
such offence a n d t h a t it would be i n a p p r o p r i a t e to g r a n t bail in view of t h e 
risks involved for t he public and the p rope r a d m i n i s t r a t i o n of j u s t i ce . 

65. T h e C o m m i s s i o n observes t h a t the essent ia l pu rpose of section 25 
is to select those accused pe r sons to w h o m bail canno t be g r a n t e d in view 
of the i r pas t convict ion or convict ions a n d c u r r e n t c h a r g e or cha rges . Since 
the C o m m i s s i o n has a l r eady cons ide red the compl i ance of sect ion 25 of 
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the 1994 Act wi th Art ic le 5 § 3 of the Conven t i on above, it is of the view 
tha t it is not necessary also to cons ider sec t ion 25 u n d e r Art ic le 14 of the 
C o n v e n t i o n t a k e n in conjunct ion wi th Art ic le 5 § 3. 

Conclusion 

66. T h e C o m m i s s i o n conc ludes , by n i n e t e e n votes to twelve, t h a t in the 
p r e s e n t case it is not necessary to cons ide r t he app l i can t ' s compla in t u n d e r 
Art ic le 14of the Conven t i on t a k e n in conjunct ion with Art ic le 5 § 3. 

G. Recapitulation 

67. T h e C o m m i s s i o n concludes , by n i n e t e e n votes to twelve, t h a t in the 
p r e s e n t case t h e r e has been a violat ion of Art ic le 5 § 3 of the Conven t i on 
( p a r a g r a p h 51) . 

68. T h e C o m m i s s i o n conc ludes , by n i n e t e e n votes to twelve, t h a t in the 
p r e s e n t case t h e r e has been a violat ion of Art ic le 5 § 5 of the Conven t i on 
( p a r a g r a p h 56) . 

69. T h e C o m m i s s i o n conc ludes , unan imous ly , t ha t in t he p r e s e n t case 
t h e r e has b e e n no violat ion of Art ic le 13 of the Conven t i on ( p a r a g r a p h 62). 

70. T h e C o m m i s s i o n conc ludes , by n i n e t e e n votes t o twelve, t h a t in t h e 
p r e s e n t case it is not necessary to cons ider the app l i can t ' s compla in t u n d e r 
Art ic le 14 of t he Conven t i on t a k e n in conjunct ion wi th Art ic le 5 § 3 
( p a r a g r a p h 66). 

M . DE SALVIA 
Sec re t a ry to t he C o m m i s s i o n 

S. TRECHSEL 
P re s iden t of the C o m m i s s i o n 
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C O N C U R R I N G O P I N I O N O F M r L O U C A I D E S 

I ag r ee wi th the conclus ions of the major i ty in this case . However , as 
r e g a r d s Art ic le 5 § 3 of the Conven t ion , my r e a s o n i n g l ead ing to a 
violat ion is as follows. 

It s e e m s t h a t t h e r e is no express provision in Art ic le 5 g u a r a n t e e i n g the 
exercise of a d i scre t ion by jud ic ia l au tho r i t i e s in d e t e r m i n i n g a pre- t r ia l 
d e t e n t i o n . But I canno t accept t ha t the provisions of Art ic le 5 were 
i n t e n d e d to confine t he jud ic i a l task , in such an i m p o r t a n t subject as t he 
l iber ty of the person , to s imply dec id ing w h e t h e r c e r t a i n basic gene ra l 
condi t ions r e g a r d i n g the legal i ty of d e t e n t i o n were sat isf ied. 

I believe tha t the condi t ions set out in t h a t Art ic le were the m i n i m u m 
r e q u i r e m e n t s for t he legal i ty of d e t e n t i o n . T h e r e r e m a i n e d an a r e a of 
judic ia l d i sc re t ion and cont ro l in t h e d e t e r m i n a t i o n of w h e t h e r the 
d e t e n t i o n of a pe r son was jus t i f ied in t he i n t e r e s t s of j u s t i c e on t he basis 
of t h e facts a n d c i r c u m s t a n c e s of a pa r t i cu l a r case . A j u d g e had the power 
to o rde r the d e t e n t i o n of a pe r son from the provisions of Ar t ic le 5 §§ 1 (c) 
and 3 of t he Conven t i on if t he condi t ions p resc r ibed t h e r e i n were satisfied. 
But the j u d g e was not obl iged to o rde r such d e t e n t i o n au toma t i ca l l y in any 
case w h e r e these condi t ions were m e t . T h e ex i s tence of a res idue of 
judic ia l d i scre t ion is c lear ly impl ied from the provisions of Art ic le 5 of the 
Conven t ion . A law which depr ives t he j u d g e of such a jud ic ia l d iscre t ion, as 
in t he p r e s e n t case , a m o u n t s , in my opinion, to a violat ion of t he provisions 
at issue of Art ic le 5 of t he Conven t ion . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F M r P E L L O N P Ä Ä 
J O I N E D B Y M r T R E C H S E L , M r G A U K U R J Ö R U N D S S O N , 

M r G Ö Z Ü B Ü Y Ü K , M r S O Y E R , M r D A N E L I U S , 
M r s T H U N E , M r C O N F O R T I , M r R E S S A N D M r H E R N D L 

W e d i sag ree wi th the conclusion t h a t t h e r e has b e e n a violat ion of 
Art ic le 5 § 3 of t he Conven t ion . 

Accord ing to this provision, a pe r son " a r r e s t e d or d e t a i n e d in 
acco rdance wi th the provisions of p a r a g r a p h 1 (c) of this Art ic le shall be 
b r o u g h t p r o m p t l y before a j u d g e or o t h e r officer a u t h o r i s e d by law to 
exerc ise jud ic ia l power and shall be en t i t l ed to t r ia l wi th in a r ea sonab l e 
t i m e or re lease p e n d i n g t r ia l . . . " 

It is und i spu t ed t h a t the appl icant was b r o u g h t p r o m p t l y before a 
m a g i s t r a t e fulfilling t he basic r e q u i r e m e n t s of "a j u d g e or o t h e r officer 
a u t h o r i s e d by law to exercise judicial power" . T h e ques t i on is w h e t h e r 
t h e fact t h a t , by v i r tue of sec t ion 25 of the 1994 Act , t he j u d g e lacked 
power to re lease the appl ican t on bail is, in t he c i r c u m s t a n c e s of the case , 
c o m p a t i b l e wi th Art ic le 5 § 3. 

T h e provision on the r ight to re lease m u s t be r ead in conjunct ion wi th 
p a r a g r a p h 1 of Art ic le 5. As a point of d e p a r t u r e , no r ight to re lease for a 
pe r son b r o u g h t p r o m p t l y before a j u d g e can be infer red from p a r a g r a p h 3 
if the depr iva t ion of l iber ty is in conformi ty wi th p a r a g r a p h 1. 

P a r a g r a p h 1 firstly r equ i r e s t h a t any depr iva t ion of l iber ty t ake place 
only "in accordance wi th a p r o c e d u r e p resc r ibed by law", i.e. in acco rdance 
wi th bo th t he subs tan t ive and p rocedura l r e q u i r e m e n t s of d o m e s t i c law. 
Secondly, the kind of depr iva t ion of l iber ty a t issue he re m u s t be based "on 
r ea sonab l e suspicion of [ the p e r s o n in ques t ion ] having c o m m i t t e d an 
offence" ( p a r a g r a p h 1 (c)) . 

It is not con te s t ed t h a t the depr iva t ion of l iber ty took place "in 
acco rdance wi th a p r o c e d u r e p resc r ibed by law". N o r is t h e r e any d i spu t e 
t h a t , when b r o u g h t before the j u d g e , the appl ican t was u n d e r " r ea sonab le 
suspicion of having c o m m i t t e d a n offence" wi th in the m e a n i n g of 
p a r a g r a p h 1 (c) which does not , for e x a m p l e , r e q u i r e the depr iva t ion of 
l iber ty to be "necessa ry in a d e m o c r a t i c society" (see, for e x a m p l e , 
Ar t ic le 8 § 2) . 

In view of this , w h e n b r o u g h t before t he j u d g e on 4 J a n u a r y 1996 the 
app l ican t could der ive from Art ic le 5 § 3 no r igh t to be re leased . T h a t the 
r e l ease , accord ing to the last s e n t e n c e of p a r a g r a p h 3, "may be 
cond i t ioned by g u a r a n t e e s to a p p e a r for t r i a l " does not c r e a t e any 
obl iga t ion to provide for an a l t e rna t i ve of r e l ease on bail a t t he "first 
s t a g e " of a depr iva t ion of l iberty, if t h a t depr iva t ion of l iber ty is in 
conformi ty wi th Art ic le 5 § 1 (c). T h e r e f o r e t he fact t ha t the j u d g e 
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dec id ing on the d e t e n t i o n on r e m a n d had no opt ion of g r a n t i n g t he 
app l ican t bail , i.e. he lacked the power to do s o m e t h i n g t h a t t h e 
Conven t i on in any case did not oblige h im to do, does not v iola te Art icle 5 
§ 3 . 

It is t rue tha t while r ea sonab l e suspicion t h a t the p e r s o n a r r e s t e d has 
c o m m i t t e d a n offence wi th in the m e a n i n g of Art ic le 5 § 1 (c) is a sufficient 
condi t ion for d e t e n t i o n at t he early s t ages of t he dep r iva t ion of l iberty, 
after a ce r t a in lapse of t i m e such a suspicion no longer suffices a lone bu t 
the supervisory o r g a n s m u s t e x a m i n e " t he g r o u n d s which p e r s u a d e d the 
judicial au tho r i t i e s to d e c i d e " t h a t t he d e t e n t i o n should be con t i nued (see 
Eu r . C o u r t H R , B. v. A u s t r i a j u d g m e n t of 28 M a r c h 1990, Series A no. 175, 
p. 16, § 42) . At this "second s t a g e " of the d e t e n t i o n t h e kind of 
cons ide ra t ions put forward in p a r a g r a p h 43 of t he r e p o r t become 
re levan t . For e x a m p l e , " the possibili ty of a severe s e n t e n c e is not 
sufficient af ter a c e r t a i n lapse of t i m e to just ify the l eng th of d e t e n t i o n " 
(ibid., pp . 16-17, § 44) . It is not excluded t h a t a t such a l a t e r s t age the 
appl ica t ion of sect ion 25 of t he 1994 Act could lead to s i tua t ions 
incompa t ib l e wi th Art ic le 5 § 3 as it has been i n t e r p r e t e d by the C o u r t . 

However , it is not necessa ry to t ake a s t a n d on the q u e s t i o n as to when 
such a s tage m i g h t have been r eached , as in t he c i r c u m s t a n c e s of th is case 
it was in any event not r e a c h e d by the t i m e the app l i can t ' s d e t e n t i o n on 
r e m a n d c a m e to an end in O c t o b e r 1996. Un t i l t h e n it was enough , from 
the point of view of Ar t ic le 5, t h a t he was u n d e r a " r ea sonab le suspicion of 
having c o m m i t t e d an offence". T h a t d u r i n g this per iod the Engl ish cour ts 
lacked the power of do ing w h a t they in any case were not obl iged to do 
u n d e r t he Conven t i on canno t in our view cons t i t u t e a violat ion of Art ic le 
5 § 3. In r e a c h i n g this conclus ion we no te a lso the g u a r a n t e e s m e n t i o n e d 
in p a r a g r a p h 31 of t he r epo r t . 

It follows t h a t t h e r e has b e e n no violat ion of Art ic le 5 § 5 of the 
Conven t i on e i the r . 
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S O M M A I R E 1 

Détenu traduit devant un juge n'ayant pas le pouvoir d'ordonner sa libé
ration 

Article 5 § 3 

Juge ou autre magistral exerçant des fonctions judiciaires - Juge n'ayant pas le pouvoir 
d'ordonner la libération - Refus automatique de libérer sous caution une personne accusée de 
certaines infractions graves lorsqu 'elle a déjà été condamnée pour l'une d'entre elles 

* 
* * 

E n 1987, le r e q u é r a n t fut r e c o n n u c o u p a b l e d ' h o m i c i d e i nvo lon ta i r e e t c o n d a m n é à 
q u a t r e a n s d ' e m p r i s o n n e m e n t . E n 1996, il fut a r r ê t é c a r il é ta i t s o u p ç o n n é d e viol. 
A u c u n e d e m a n d e de l i bé r a t i on sous c a u t i o n ne fut s o u m i s e à la Magistrates' Court 
d e v a n t l aque l l e il c o m p a r u t , c a r , a u x t e r m e s de l ' a r t ic le 25 d e la loi de 1994 su r la 
j u s t i c e p é n a l e et l ' o rd re publ ic , u n e p e r s o n n e accusée d ' h o m i c i d e ou de viol ne 
pouva i t ê t r e l ibé rée sous c a u t i o n si e l le ava i t a u p a r a v a n t é t é c o n d a m n é e p o u r u n e 
tel le in f rac t ion . Le r e q u é r a n t fut p a r la su i t e c o n d a m n é à la réc lus ion c r imine l l e à 
p e r p é t u i t é p o u r t e n t a t i v e d e viol. Il fut d é b o u t é d e son r e c o u r s c o n t r e sa pe ine . 

1. Ar t i c l e 5 §§ 3 et 5 : la C o u r a c c e p t e à l ' u n a n i m i t é la concess ion du 
G o u v e r n e m e n t se lon l aque l l e il y a eu v io la t ion de l ' a r t ic le 5 §§ 3 et 5, ce qu i 
l ' hab i l i t e à oc t roye r u n e sa t i s f ac t ion é q u i t a b l e a u r e q u é r a n t , m a i s el le n e j u g e pas 
n é c e s s a i r e , eu é g a r d a u x c i r c o n s t a n c e s d e la cause , d ' e x a m i n e r les q u e s t i o n s 
d ' i n t e r p r é t a t i o n de l ' a r t i c le 5 §§ 3 et 5 q u e soulève le gr ie f du r e q u é r a n t . 
2. L a C o u r di t à l ' u n a n i m i t é qu ' i l n 'y a pas lieu d e r e c h e r c h e r s'il y a eu viola t ion 
d e s a r t i c les 13 ou 14 c o m b i n é s avec l ' a r t i c le 5 § 3. 
Ar t i c l e 41 : la C o u r oc t ro i e a u r e q u é r a n t c e r t a i n e s s o m m e s p o u r d o m m a g e m o r a l 
a ins i q u e p o u r Irais et d é p e n s . 

Jurisprudence citée par la Cour 

V a n D r o o g e n b r o e c k c. B e l g i q u e , a r r ê t d u 25 avril 1983 (article 50), s é r i e A n" 63 
D e J o n g , Bal je t et V a n d e n B r i n k c. Pays -Bas , a r r ê t d u 22 m a i 1984, sér ie A n" 77 
P a u w e l s c. B e l g i q u e , a r r ê t du 26 m a i 1988, sé r i e A n° 135 
B r o g a n e t a u t r e s c. R o y a u m e - U n i , a r r ê t du 30 m a i 1989 (article 50), sé r ie A n° 152-B 
H u b c r c. Su isse , a r r ê t du 23 oc tob re 1990, sér ie A n° 188 
T o t h c. A u t r i c h e , a r r ê t d u 12 d é c e m b r e 1991, sér ie A n° 224 
K a m p a n i s c. G r è c e , a r r ê t d u 13 ju i l l e t 1995, sér ie A n° 318-B 
Hoodc. Royaume-Uni [ G C ] , n° 27267 /95 , C E D H 1999-1 
Nikolova c. Bulgarie [ G C ] , n° 31195 /96 , C E D H 1999-11 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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En l'affaire Caballero c. Royaume-Uni, 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i tuée , 

c o n f o r m é m e n t à l 'ar t icle 27 de la Conven t ion de s a u v e g a r d e des Droi t s 
de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , telle 
q u ' a m e n d é e p a r le Pro tocole n" 11 1 , et aux c lauses p e r t i n e n t e s de son 
r è g l e m e n t 2 , en u n e G r a n d e C h a m b r e composée des j u g e s d o n t le nom 
suit : 

M . L . W I L D H A B E R , président, 
M m e E. PALM, 
M M . A . PASTOR RIDRUEJO, 

G . BONELLO, 
J . MAKARCZYK, 
P. KURIS, 
J . -P . COSTA, 

M m e s F X U L K E N S , 

V . STRÀZNICKÂ, 
M M . M . FISCHBACH, 

V . BUTKEVYCH, 
J . CASADEVALE, 

M" 1 ' ' H .S . GREVE, 
M M . A . B . BAKA, 

R. MARUSTE, 
M M E S. BOTOUCHAROVA, 
Sir R o b e r t CAKKWATH,juge ad hoc, 

ainsi q u e de M . P J . MAHONEY,greffier adjoint, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 30 s e p t e m b r e 1999 et 

10 janvier 2000, 
Rend l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té déférée à la C o u r le 24 novembre 1998 par la 
Commis s ion e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) 
d a n s le déla i de trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 
de la Conven t ion . A son or ig ine se t rouve une r e q u ê t e (n° 32819/96) 
d i r igée con t r e le R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l a n d e d u 
Nord et don t un r e s so r t i s san t j a m a ï c a i n , M . Clive Caba l l e ro , avait saisi 

1-2. Note du grejje : enlré en vigueur le 1 e r novembre 1998. 
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la C o m m i s s i o n le 28 j u i n 1996 en ve r tu de l 'ancien ar t ic le 25. Le 
r e q u é r a n t a é té r e p r é s e n t é p a r M. P. Leach puis pa r M m c M. C u n n e e n , 
tous d e u x avocats a u p r è s de Liber ty , o rgan i sa t i on non g o u v e r n e m e n t a l e 
de défense des l iber tés civiles ayan t son siège à L o n d r e s . Le 
g o u v e r n e m e n t b r i t a n n i q u e («le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r 
son a g e n t , M. H . Llewellyn, du m i n i s t è r e des Affaires é t r a n g è r e s et du 
C o m m o n w e a l t h . 

La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens ar t ic les 44 et 48 
ainsi q u ' à la déc l a ra t ion b r i t a n n i q u e r econna i s san t la j u r i d i c t i on 
obl iga to i re de la C o u r (ancien ar t ic le 46) . Elle a p o u r objet d ' ob t en i r u n e 
décision sur le point de savoir si les faits de la cause révèlent un 
m a n q u e m e n t de l 'Eta t d é f e n d e u r aux exigences de l 'ar t icle 5 §§ 3 et 5 de 
la C o n v e n t i o n pr is s é p a r é m e n t et combiné avec l 'ar t icle 13, et de 
l 'ar t ic le 14 de la C o n v e n t i o n combiné avec l 'ar t ic le 5 § 3. 

2. D ' a b o r d dés igné devan t la C o m m i s s i o n pa r les in i t ia les C.C. , le 
r e q u é r a n t a accepté q u e la C o u r révèle son iden t i t é . 

3. C o n f o r m é m e n t à l 'ar t icle 5 § 4 du Protocole n" 11, lu en 
combina i son avec les a r t ic les 100 § 1 et 24 § 6 du r è g l e m e n t , un 
collège de la G r a n d e C h a m b r e a déc idé , le 14 j a n v i e r 1999, q u e 
l 'affaire sera i t e x a m i n é e p a r la G r a n d e C h a m b r e de la C o u r . C e t t e 
G r a n d e C h a m b r e c o m p r e n a i t de plein dro i t Sir Nicolas B r a t z a , j u g e 
élu au t i t r e du R o y a u m e - U n i (ar t ic les 27 § 2 de la C o n v e n t i o n et 24 § 4 
du r è g l e m e n t ) , M. L. W i l d h a b e r , p r é s iden t de la C o u r , M m c E. P a l m , 
v ice-prés iden te de la C o u r , a insi que M. j . -P . C o s t a et M. M. F ischbach , 
v ice-prés idents de sect ion (ar t ic les 27 § 3 de la Conven t ion et 24 §§ 3 et 
5 a) du r è g l e m e n t ) . O n t en o u t r e é té dés ignés p o u r c o m p l é t e r la 
G r a n d e C h a m b r e : M. A. Pas to r Ridrue jo , M. J . Makarczyk , M. P. Kûr i s , 
M. R. T ü r m e n , M m e F . T u l k e n s , M m ( ' V. S t r âzn ickâ , M. V. Butkevych , 
M. J . Casadeva l l , M'™' H.S . G r è v e , M. A.B. Baka , M. R. M a r u s t e et 
M m e S. Bo toucha rova (ar t ic le 24 § 3 du r è g l e m e n t ) . 

U l t é r i e u r e m e n t , Sir Nicolas B r a t z a , qu i avai t pa r t i c ipé à l ' e x a m e n de 
l 'affaire pa r la C o m m i s s i o n , s'est d é p o r t é de la G r a n d e C h a m b r e 
(ar t ic le 28 d u r è g l e m e n t ) . En conséquence , le G o u v e r n e m e n t a dés igné 
Sir Rober t C a r n w a t h pour s iéger en qua l i t é d é j u g e ad hoc (ar t ic les 27 § 2 
de la Conven t i on et 29 § 1 du r è g l e m e n t ) . P a r la su i te , M. G. Bonel lo , j u g e 
s u p p l é a n t , a r e m p l a c é M. T ü r m e n , e m p ê c h é (ar t ic le 24 § 5 b ) ) . 

4. Aprè s avoir consu l té l ' agent du G o u v e r n e m e n t et le conseil du 
r e q u é r a n t , la G r a n d e C h a m b r e a déc idé qu ' i l n 'y avai t pas lieu de t en i r 
u n e a u d i e n c e , e s t i m a n t qu 'e l l e n ' e n avait pas besoin pour s ' acqu i t t e r des 
fonctions qui lui i ncomben t en ve r tu de l 'ar t icle 38 § 1 a) de la Conven t i on 
(ar t ic le 59 § 2 du r è g l e m e n t ) . 

5 . Les 17 m a i , 3 j u i n , 19 aoû t et 10 s e p t e m b r e 1999, le r e q u é r a n t et le 
G o u v e r n e m e n t ont p rodu i t d ivers d o c u m e n t s , soit à la d e m a n d e du 
p ré s iden t soit de leur p r o p r e in i t ia t ive . 
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E N F A I T 

L LES C I R C O N S T A N C E S DE L 'ESPÈCE 

6. En 1987, le r e q u é r a n t , né en 1926, fut r e c o n n u coupab le d 'homic ide 
involonta i re p a r la Central Criminal Court de Londres . Son cas ier jud ic ia i re 
por te la m e n t i o n su ivan te : « H o m i c i d e involonta i re - a lors qu ' i l s 'enivrai t 
au lit avec u n e f e m m e , il l ' agresse s e x u e l l e m e n t - s 'ensui t u n e lu t te a u 
cours de laquel le elle t rouve la m o r t » . Le corps nu de la v ic t ime, une 
voisine de l ' in té ressé , fut r e t rouvé devan t la p o r t e de l ' a p p a r t e m e n t de 
celle-ci, en rou lé d a n s un dessus-de- l i t . M. C a b a l l e r o fut c o n d a m n é à une 
peine d ' e m p r i s o n n e m e n t de q u a t r e a n s , pu is l ibéré en aoû t 1988. 

7. Le 2 j a n v i e r 1996, la police a r r ê t a le r e q u é r a n t , le s o u p ç o n n a n t de 
t en t a t ive de viol su r la p e r s o n n e de sa voisine de pal ier . Il aff i rma qu' i l 
avait eu des r a p p o r t s sexuels avec c e t t e f e m m e alors qu 'e l l e é tai t 
c o n s e n t a n t e , t and i s qu 'e l l e sou t in t q u e l ' incident avai t eu lieu alors 
qu 'e l le s 'é ta i t évanouie ap rè s avoir c o n s o m m é de l 'alcool. L ' in t é ressé fut 
t r adu i t devan t la Magistrates' Court le 4 j a n v i e r 1996. Il d o n n a pour 
ins t ruc t ion à son solicitor de p r é s e n t e r en son n o m une d e m a n d e de 
l ibéra t ion sous cau t ion , ce qu i ne pu t se faire c o m p t e t e n u de l 'ar t icle 25 
de la loi de 1994 su r la j u s t i ce p é n a l e et l 'o rdre publ ic . Selon le compte 
r e n d u de l ' aud ience du 4 j a n v i e r 1996, la l ibéra t ion sous cau t ion a é té 
refusée à cause de ce t t e disposi t ion. La Magistrales' Court déc ida de placer 
le r e q u é r a n t en d é t e n t i o n provisoire les 4 et 11 j a n v i e r 1996, la seconde 
c o m p a r u t i o n ayant é té r e n d u e nécessa i re pa r la possibi l i té ( a b a n d o n n é e 
par la sui te) q u e le min i s t è r e publ ic modifie les chefs d ' incu lpa t ion 
r e t e n u s con t r e le r e q u é r a n t . 

8. M. C a b a l l e r o fut c o n d a m n é en oc tobre 1996 pour t en t a t i ve de viol et 
coups et b lessures . Le 17 j a n v i e r 1997, il fut c o n d a m n é à q u a t r e ans 
d ' e m p r i s o n n e m e n t sur le chef de coups et b lessures et à l ' empr i sonne 
m e n t à p e r p é t u i t é sur le chef de t en t a t i ve de viol. Le t r i b u n a l déduis i t la 
d u r é e de sa d é t e n t i o n provisoire de la pe ine infligée en ve r tu de l 'ar t icle 67 
de la loi de 1967 su r la j u s t i c e péna l e . Le 11 ju i l l e t 1997, la C o u r d ' appe l 
d é b o u t a l ' in té ressé de son recours con t re sa pe ine . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

9. L 'a r t i c le 4 de la loi de 1976 sur la l iber té sous cau t ion d a n s sa version 
a m e n d é e («la loi de 1976») dispose q u ' u n e p e r s o n n e accusée d 'une 
infract ion péna l e doi t ê t r e l ibérée sous cau t ion sauf d a n s les cas ind iqués 
à l ' annexe 1 à lad i te loi. Aux t e r m e s d u p a r a g r a p h e 2 de l ' annexe 1, il n'y a 
pas lieu de l ibérer un accusé sous cau t ion lo r sque le t r i buna l est convaincu 
qu' i l exis te des moti fs sé r ieux de croire q u e si tel é ta i t le cas, l ' in téressé ne 
c o m p a r a î t r a i t pas devan t le t r i buna l , c o m m e t t r a i t u n e infract ion p e n d a n t 
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sa l iber té , ferai t p ress ion sur les t é m o i n s ou e n t r a v e r a i t de q u e l q u e a u t r e 
m a n i è r e le cours de la j u s t i ce , q u e ce soit à l ' égard de l u i - m ê m e ou 
d ' a u t r u i . 

10. P o u r p r e n d r e sa décis ion, le t r i buna l doit , c o n f o r m é m e n t au 
p a r a g r a p h e 9 de l ' annexe 1 à la loi de 1976, t en i r n o t a m m e n t c o m p t e de 
telle ou telle des cons idé ra t ions su ivan tes ainsi q u e de t o u t e a u t r e 
cons idé ra t ion qu i lui pa ra î t p e r t i n e n t e : 

- n a t u r e et g rav i té de l ' infract ion ou du m a n q u e m e n t (et m é t h o d e 
p robab le à suivre à l ' égard de l 'accusé) ; 

- p e r s o n n a l i t é , a n t é c é d e n t s , e n v i r o n n e m e n t social et f r équen t a t i ons 
de l 'accusé ; 

- a n t é c é d e n t s de l 'accusé s 'agissant du respec t de ses obl iga t ions d a n s 
le c ad re d ' une l iber té provisoire a n t é r i e u r e m e n t accordée d a n s une 
p r o c é d u r e p é n a l e ; et 

- sauf d a n s le cas où il y a surs is à l ' e x a m e n de l 'affaire aux fins 
d ' e n q u ê t e ou de r a p p o r t , force des p reuves q u a n t à l ' infract ion ou au 
m a n q u e m e n t . 

11. C o n f o r m é m e n t au p a r a g r a p h e 9A de ladi te a n n e x e , le t r i buna l doit 
mot ive r sa décis ion d ' accorder la l iber té sous cau t ion et faire inscr i re ses 
motifs au procès-verbal de l ' audience p o u r les p e r s o n n e s (accusées 
d ' a s sass ina t , d 'homic ide involonta i re , de viol, de t en t a t i ve d ' a s sass ina t ou 
de t en t a t ive de viol) au sujet desque l les ont é té avancés des a r g u m e n t s 
relat ifs aux po in t s m e n t i o n n é s au p a r a g r a p h e 2 de l ' annexe 1 à la loi de 
1976. 

12. L 'a r t ic le 25 de la loi de 1994 sur la j u s t i ce péna l e et l 'o rdre public 
(« la loi de 1994»), e n t r é e en v igueur le 10 avril 1995, disposai t : 

« 1. Une personne qui, au cours d'une procédure, a été accusée ou reconnue coupable 
d'une des infractions relevant du présent article dans les circonstances qui y sont 
décrites, ne pourra se voir libérée sous caution dans le cadre de cette procédure. 

2. Relèvent du présent article, sous réserve des dispositions du paragraphe 3 ci-
dessous, les infractions suivantes (...) 

a) assassinat, 

b) tentative d'assassinat, 

c) homicide involontaire, 

d) viol, et 

e) tentative de viol. 

3. Le présent article s'applique à toute personne accusée ou reconnue coupable d'une 
des infractions précitées seulement lorsqu'elle a été précédemment condamnée par ou 
devant un tribunal du Royaume-Uni pour une telle infraction ou pour meurtre et, en cas 
de condamnation antérieure pour homicide involontaire ou meurtre , si elle a ensuite été 
condamnée à une peine d'emprisonnement ou, pour un enfant ou mineur, à une 
détention de longue durée en vertu de l'une quelconque des dispositions en vigueur. 

( • • • ) » 
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13. L 'a r t ic le 25 de la loi de 1994 a é té a m e n d é p a r l 'ar t ic le 56 de la loi 
de 1998 sur les inf rac t ions péna le s et les t roubles de l 'o rdre publ ic , e n t r é e 
en v igueu r le 30 s e p t e m b r e 1998. C e t ar t ic le est a insi libellé : 

«Au paragraphe 1 de l'article 25 de la loi de 1994 (pas de libération sous caution pour 
les personnes accusées ou reconnues coupables d'homicide ou de viol avec récidive), les 
termes «ne pourra se voir libérée sous caution dans le cadre de cette procédure» sont 
remplacés par «pourra se voir libérée sous caution dans le cadre de cette procédure 
seulement si le tribunal ou, le cas échéant, le policier examinant la demande de 
libération sous caution, est convaincu que des circonstances exceptionnelles l'exigent ». » 

P R O C É D U R E D E V A N T L A C O M M I S S I O N 

14. M. C a b a l l e r o a saisi la C o m m i s s i o n le 28 j u i n 1996. Il a l léguai t que 
le refus a u t o m a t i q u e de le l ibérer sous cau t ion avant son procès a e m p o r t é 
violat ion de l 'ar t ic le 5 §§ 3 et 5 de la C o n v e n t i o n pris s é p a r é m e n t et 
combiné avec l 'ar t icle 13. Il se p la igna i t en o u t r e d ' une violat ion de 
l 'ar t icle 14 de la Conven t i on combiné avec l 'ar t ic le 5 § 3. 

15. La C o m m i s s i o n a r e t e n u la r e q u ê t e (n° 32819/96) le 1 e r d é c e m b r e 
1997. D a n s son r a p p o r t du 30 j u i n 1998 (anc ien ar t ic le 31 de la 
C o n v e n t i o n ) , elle conclut qu ' i l y a eu violat ion de l 'ar t ic le 5 §§ 3 et 5 et 
qu ' i l n 'y a pas lieu d ' e x a m i n e r le grief t i ré de l 'ar t icle 14 co mb i n é avec 
l 'ar t icle 5 § 3 (d ix-neuf voix con t re douze) et qu ' i l n 'y a pas eu violat ion 
de l 'ar t icle 13 ( u n a n i m i t é ) . Le t ex t e in tégra l de son avis et des deux 
opinions s épa rée s dont il s ' a ccompagne figure en a n n e x e au p r é s e n t a r r ê t . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

16. D a n s son m é m o i r e , le G o u v e r n e m e n t a d m e t qu ' i l y a eu violat ion 
de l 'ar t icle 5 §§ 3 et 5 de la Conven t i on . Il affirme é g a l e m e n t q u e , pour les 
ra isons exposées d a n s le r a p p o r t de la C o m m i s s i o n , il n 'y a selon lui pas eu 
violat ion de l 'ar t ic le 13 de la Conven t i on et q u ' a u c u n e ques t ion d is t inc te 
ne se pose sous l 'angle de l 'ar t ic le 14. 

17. Le r e q u é r a n t m a i n t i e n t les griefs qu' i l t i re de l 'ar t icle 5 §§ 3 et 5 de 
la C o n v e n t i o n et de l 'ar t icle 14 combiné avec l 'ar t icle 5 § 3, ma i s non sa 
p la in te re la t ive à l 'ar t icle 13. 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 §§ 3 E T 5 DE LA 
C O N V E N T I O N 

18. Le r e q u é r a n t aff irme que le refus a u t o m a t i q u e de le l ibérer sous 
cau t ion d a n s l ' a t t e n t e de son procès , c o n f o r m é m e n t à l 'ar t icle 25 de la loi 
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de 1994 sur la j u s t i ce péna l e et l 'o rdre public («la loi de 1994»), e m p o r t e 
violat ion de l 'ar t icle 5 § 3 de la Conven t i on . Il se p la in t auss i de ne pas 
avoir bénéficié à cet é g a r d d 'un d ro i t à r é p a r a t i o n au sens de l 'ar t ic le 5 
§ 5 de la Conven t i on . 

19. L 'a r t ic le 5 de la Conven t i on d ispose , en ses passages p e r t i n e n t s : 

«3. Toute personne arrêtée ou détenue, dans les conditions prévues au 
paragraphe 1 c) du présent article, doit être aussitôt traduite devant un juge ou un 
autre magistrat habilité par la loi à exercer des fonctions judiciaires et a le droit d'être 
jugée dans un délai raisonnable, ou libérée pendant la procédure. La mise en liberté 
peut être subordonnée à une garantie assurant la comparution de l'intéressé à 
l'audience. 

( . . . ) 

5. Toute personne victime d'une arrestation ou d'une détention dans des conditions 
contraires aux dispositions de cet article a droit à réparation. » 

20. La major i t é de la C o m m i s s i o n a e s t imé qu ' i l y avai t eu violat ion de 
l 'ar t icle 5 §§ 3 et 5 de la Conven t ion . D a n s son m é m o i r e à la Cour , le 
G o u v e r n e m e n t a admis que ces d isposi t ions ava ien t é té m é c o n n u e s . 

21 . La C o u r accepte la concession du G o u v e r n e m e n t selon laquel le il y 
a eu viola t ion de l 'ar t icle 5 §§ 3 et 5 de la C o n v e n t i o n en l 'espèce, ce qu i 
l 'habi l i te à oct royer une sa t is fact ion équ i t ab l e au r e q u é r a n t en ve r tu de 
l 'ar t icle 4 1 , ma i s elle ne j u g e pas nécessa i re , eu é g a r d aux c i rcons tances 
de la cause , d ' e x a m i n e r les ques t ions d ' i n t e r p r é t a t i o n de l 'ar t icle 5 §§ 3 
et 5 q u e soulève le gr ief du r e q u é r a n t . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA 
C O N V E N T I O N 

22. Devan t la C o m m i s s i o n , le r e q u é r a n t a fait valoir qu ' i l n 'ava i t pas 
disposé d ' u n recours i n t e r n e effectif au sujet des violat ions de l 'ar t ic le 5 
§§ 3 et 5 de la Conven t ion . L 'a r t ic le 13 est ainsi libellé : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 
violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 
que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 
fonctions officielles.» 

23. La C o m m i s s i o n a e x p r i m é l'avis qu ' i l n 'y avait pas eu violat ion de 
l 'ar t icle 13 de la Conven t ion . Devan t la C o u r , le G o u v e r n e m e n t s 'est rall ié 
à ce t t e conclusion en s ' appuyan t sur les ra i sons exposées d a n s le r appor t 
de la C o m m i s s i o n . 

24. Le r e q u é r a n t ne m a i n t i e n t n u l l e m e n t son gr ief devan t la C o u r , qu i 
ne voit pas de ra i son de l ' e x a m i n e r de son p rop re chef. 
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III. SUR LA V I O L A T I O N ALLÉGUÉE DE L 'ARTICLE 14 DE LA 
C O N V E N T I O N 

25. Le r e q u é r a n t aff irme en o u t r e q u e l 'ar t ic le 25 de la loi d e 1994 
e m p o r t e t r a i t e m e n t d i sc r imina to i r e c o n t r a i r e à l 'ar t icle 14 de la 
Conven t ion c o m b i n é avec l 'ar t icle 5 § 3. L 'a r t ic le 14 est ainsi libellé : 

« La jouissance des droits et libertés reconnus dans la (...) Convention doit être 
assurée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 
langue, la religion, les opinions politici Lies ou toutes autres opinions, l'origine nationale 
ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 
autre situation.» 

26. La C o m m i s s i o n a cons idéré qu' i l n ' é t a i t pas nécessa i re d ' é t u d i e r ce 
grief, eu é g a r d aux c i rcons tances de la cause . Devan t la C o u r , le 
G o u v e r n e m e n t a app rouvé ce t t e conclusion, se fondant u n e fois de plus 
sur les moti fs invoqués p a r la C o m m i s s i o n d a n s son r a p p o r t . 

27. La C o u r relève q u e l 'ar t icle 25 de la loi de 1994 dés igna i t ce r t a ines 
ca tégor ies d 'accusés qui ne pouvaien t ê t r e l ibérés sous cau t ion avan t leur 
procès . Ayant accep té la concession du G o u v e r n e m e n t q u a n t à l 'art icle 5 
§ 3 de la Conven t i on ( p a r a g r a p h e 21 ci -dessus) , la C o u r ne j u g e pas 
nécessa i re d ' e x a m i n e r aussi le gr ief du r e q u é r a n t c o n c e r n a n t l ' a r t ic le 25 
de la loi de 1994 sous l 'angle de l 'ar t icle 14 de la Conven t ion . 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 D E LA C O N V E N T I O N 

28. Aux t e r m e s de l 'ar t ic le 41 de la Conven t i on : 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. Dommage 

29. Le r e q u é r a n t n ' a l l ègue a u c u n d o m m a g e m a t é r i e l . En r evanche , il 
r é c l a m e une s o m m e non spécifiée au t i t r e du d o m m a g e mora l , faisant 
valoir q u e la décis ion de ne pas lui oc t royer de r é p a r a t i o n à ce t i t re 
pr ivera i t l 'ar t icle 5 § 5 de t ou t e effectivité. Il p r é s e n t e auss i la 
déc l a ra t ion sous s e r m e n t é m a n a n t d 'un solicitor b r i t a n n i q u e ayant exercé 
depu i s 1985 exc lus ivement d a n s le d o m a i n e péna l et p la idé devan t les 
ju r id i c t ions péna l e s . L ' a u t e u r de ce t t e déc l a r a t i on y exp l ique pourquo i le 
r e q u é r a n t a u r a i t eu de bonnes chances de se voir l ibé re r sous cau t ion dans 
l ' a t t e n t e de son procès si l 'ar t ic le 25 de la loi de 1994 n 'ava i t pas é té en 
v igueur . Le G o u v e r n e m e n t ne s 'est pas p rononcé su r ce t t e p r é t e n t i o n . 
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30. La C o u r rappe l le q u e , d a n s c e r t a i n e s affaires se r a p p o r t a n t à des 
violat ions de l 'ar t ic le 5 §§ 3 et 4, elle a accordé des s o m m e s r e l a t i v e m e n t 
m o d e s t e s au t i t r e du d o m m a g e m o r a l ( a r r ê t s V a n Droogenbroeck 
c. Be lg ique du 25 avril 1983 (article 50), sér ie A n° 63 , p . 7, § 13, et De 
J o n g , Baljet et V a n d e n Brink c. Pays-Bas du 22 mai 1984, sér ie A n° 77, 
p. 29, § 65). D a n s des affaires plus r é c e n t e s , elle n 'a c e p e n d a n t al loué 
a u c u n e r é p a r a t i o n à ce t i t r e ( a r r ê t s Pauwels c. Belg ique du 26 m a i 1988, 
série A n H 135, p . 20, § 46, Brogan et a u t r e s c. R o y a u m e - U n i du 30 mai 
1989 (article 50), sér ie A n" 152-B, pp . 44-45, § 9, H u b e r c. Suisse du 
23 oc tobre 1990, série A n° 188, p . 19, § 46, T o t h c. A u t r i c h e du 

12 d é c e m b r e 1991, série A n° 224, p . 24, § 9 1 , K a m p a n i s c. G r è c e du 
13 ju i l l e t 1995, série A n° 318-B, p. 49, § 66, Hood c. Royaume-Uni [ G C ] , 
n" 27267/95 , §§ 84-87, C E D H 1999-1, et Nikolova c. Bulgarie [ G C ] , 
n° 31195/96, § 76, C E D H 1999-11). D a n s ce r t a in s de ces a r r ê t s , la C o u r 
e s t ime qu ' i l n 'y a lieu d 'oc t royer u n e sat is fact ion équ i t ab le q u e lo r sque le 
d o m m a g e découle d ' une pr iva t ion de l iber té q u e le r e q u é r a n t n ' a u r a i t pas 
connue s'il avai t bénéficié des g a r a n t i e s p révues à l 'ar t icle 5 § 3, et conclut , 
en fonction des c i rcons tances , q u e le cons ta t de violat ion r e p r é s e n t e une 
sat is fact ion équ i t ab l e suff isante q u a n t au d o m m a g e m o r a l éven tue l l e 
m e n t subi . 

31 . En l 'espèce, le r e q u é r a n t a soumis la déc l a ra t ion sous s e r m e n t en 
ques t ion , d o n t la t e n e u r n 'es t pas c o n t e s t é e p a r le G o u v e r n e m e n t , pour 
p rouve r q u e , si l 'ar t icle 25 de la loi de 1994 n 'ava i t pas é té en v igueur , il 
a u r a i t eu de bonnes chances d ' ê t r e l ibéré sous cau t ion d a n s l ' a t t e n t e de 
son procès . L ' i n t é r e s sé fait en o u t r e valoir q u e pare i l le l ibéra t ion sous 
cau t ion a u r a i t pu lui oc t royer ses d e r n i e r s j o u r s de l iber té c o m p t e t e n u 
de son âge avancé , de sa s an t é c h a n c e l a n t e et de la l ongueu r de la pe ine à 
p u r g e r . Le G o u v e r n e m e n t ne s 'est pas non p lus p rononcé à ce sujet. 
S t a t u a n t en é q u i t é , la C o u r oct roie en conséquence au r e q u é r a n t la 
s o m m e de 1 000 livres s t e r l ing (GBP) à t i t r e de r é p a r a t i o n du d o m m a g e 
mora l . 

B. Frais et dépens 

32. Le r e q u é r a n t r é c l a m e au to ta l 32 225,09 G B P pour frais et d é p e n s 
( taxe sur la va leu r a jou tée (TVA) compr i s e , c o m m e pour tous les a u t r e s 
m o n t a n t s ci tés c i -dessous) . C e t t e s o m m e cor re spond aux frais de deux 
r e p r é s e n t a n t s en j u s t i c e . D u n d o n s , u n cab ine t de solicitors, a effectué la 
l iaison e n t r e le r e q u é r a n t et Liber ty , t and i s que ce t t e o rgan i sa t ion a 
r e p r é s e n t é le r e q u é r a n t devan t la C o u r . Celui-ci d e m a n d e le 
r e m b o u r s e m e n t de 5 910,56 G B P p o u r le t ravai l effectué pa r D u n d o n s cl 
11 935,47 G B P p o u r celui de Liber ty ainsi q u e 14 379,06 G B P d ' honora i r e s 
d 'avocat . Le r e q u é r a n t avait aussi r é c l a m é les frais et d é p e n s q u e , d ' a p r è s 
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lui , ses consei l lers j u r i d i q u e s a l la ient encour i r a p r è s le dépô t de son 
m é m o i r e à la C o u r et j u s q u ' à la fin de la p r o c é d u r e . Pa r u n e le t t re 
du 3 s e p t e m b r e 1999, toutefois , le r e q u é r a n t a précisé q u e ces frais et 
d é p e n s se r a p p o r t a i e n t à la p r é p a r a t i o n de l ' audience devan t la C o u r et 
pouva ien t donc ê t r e dédu i t s du to ta l , pu isqu ' i l n 'y a pas eu d ' aud ience . 

Le G o u v e r n e m e n t fait valoir qu ' i l ne devra i t pas ê t r e t e n u de paye r les 
frais et d é p e n s de deux r e p r é s e n t a n t s , ra ison p o u r laque l le ceux r éc l amés 
pour D u n d o n s dev ra i en t ê t r e dédu i t s . Il cons idère aussi q u e le t e m p s 
fac turé pa r le conseil est excessif. Selon lui, la p l u p a r t des frais et dépens 
qui axa ien t é té prévus devra ien t ê t r e s u p p r i m é s , n o t a m m e n t parce que le 
G o u v e r n e m e n t a r econnu dans son m é m o i r e qu' i l y avait eu violation de 
l 'ar t ic le 5 de la Conven t i on et qu ' i l n 'y a pas eu d ' aud ience . Il p ropose donc 
d 'a l louer au to ta l 12 000 G B P p o u r frais et d é p e n s . 

33 . La C o u r r appe l l e q u ' a u t i t r e de l 'ar t icle 41 de la Conven t ion , elle 
r e m b o u r s e les frais dont il est é tab l i qu ' i l s ont é té r é e l l e m e n t et 
n é c e s s a i r e m e n t exposés et qu ' i l s sont d ' un m o n t a n t r a i sonnab le (voir 
n o t a m m e n t Y arrêt Nikolova p réc i t é , § 79). 

La C o u r e s t ime que les t r a v a u x effectués p a r les d e u x r e p r é s e n t a n t s du 
r e q u é r a n t font d a n s u n e la rge m e s u r e doub le emplo i et rédui t en 
conséquence la s o m m e r é c l a m é e pour D u n d o n s . En o u t r e , le n o m b r e 
d ' h e u r e s fac turé pa r le conseil s emble excessif. P a r a i l leurs , é t a n t donné 
q u e les r e p r é s e n t a n t s d u r e q u é r a n t n 'on t fourni q u ' u n e faible con t r ibu t ion 
ap rès la soumiss ion de son m é m o i r e , la d e m a n d e de r e m b o u r s e m e n t des 
frais p révus pour l 'avenir doit ê t r e s e n s i b l e m e n t r é d u i t e . C o m p t e t enu de 
ce qui p récède et s t a t u a n t en équ i t é , la C o u r al loue au r e q u é r a n t la 
s o m m e de 15 250 G B P , T V A compr i se , moins la s o m m e versée par le 
Consei l de l 'Europe au t i t r e de l ' ass is tance jud ic i a i r e (4 100 francs 
f rançais) . 

C. Intérêts moratoires 

34. Selon les in fo rmat ions don t dispose la Cour , le t aux d ' i n t é r ê t légal 
appl icable au R o y a u m e - U n i à la d a t e d ' adop t ion du p ré sen t a r r ê t est de 
7,5 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Accepte la concess ion du G o u v e r n e m e n t selon l aque l le il y a eu violat ion 
de l 'ar t icle 5 §§ 3 et 5 de la Conven t ion ; 

2. Dit qu ' i l n 'y a pas l ieu de r e c h e r c h e r s'il y a eu violat ion de l 'ar t icle 13 
de la Conven t ion ; 
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3. Dit qu ' i l n 'y a pas lieu de r e c h e r c h e r s'il y a eu violat ion de l 'ar t ic le 14 
de la C o n v e n t i o n combiné avec l 'ar t icle 5 § 3 ; 

4. Dit 
a) q u e l 'Eta t dé f endeu r doit ve r se r au r e q u é r a n t , d a n s les t rois mois , 
les s o m m e s su ivan tes : 

i. 1 000 G B P (mille livres s te r l ing) pour d o m m a g e m o r a l ; 
ii. 15 250 G B P (quinze mille d e u x cen t c i n q u a n t e livres s t e r l ing ) , 
t axe sur la va leu r a joutée compr i se , p o u r frais et d é p e n s , moins la 
s o m m e ve r sée p a r le Consei l de l 'Europe au t i t r e de l ' ass is tance 
jud ic i a i r e ; 

b) que ces m o n t a n t s se ron t à ma jo re r d 'un i n t é r ê t s imple de 7,5 % l 'an 
à c o m p t e r de l ' expi ra t ion dudi l délai et j u s q u ' a u v e r s e m e n t ; 

5. Rejette la d e m a n d e de sa t is fact ion équ i t ab le pour le surp lus . 

Fai t en français et en angla i s , puis c o m m u n i q u é p a r écri t le 8 février 
2000 en appl ica t ion de l 'art icle 77 §§ 2 et 3 du r è g l e m e n t . 

Luzius WlLDHABER 
P r é s i d e n t 

Pau l MAHONEY 
Greff ier adjoint 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions s u i v a n t e s : 

— opinion c o n c o r d a n t e de M M L P a l m , à laquel le se ra l l ient M . Bonel lo , 
M"1 1 ' T u l k e n s et Sir Rober t C a r n w a t h ; 

- opinion s épa rée de M . Casadeva l l , à l aque l le se ral l ie M M C Grève . 

L.W. 
P.J.M. 
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O P I N I O N C O N C O R D A N T E D E M m e L A J U G E P A L M , 

À L A Q U E L L E S E R A L L I E N T M . B O N E L L O , M m e T U L K E N S 

E T S i r R o b e r t C A R N W A T H , J U G E S 

(Traduction) 

1. Au p a r a g r a p h e 21 de l ' a r rê t , la C o u r « a c c e p t e la concession du 
G o u v e r n e m e n t selon laquel le il y a eu violat ion de l 'ar t ic le 5 §§ 3 et 5 de 
la Conven t i on en l 'espèce, ce qu i l 'habi l i te à oc t royer une sat isfact ion 
équ i t ab le au r e q u é r a n t en v e r t u de l 'ar t icle 4 1 , mais elle ne j u g e pas 
nécessa i re , eu é g a r d aux c i rcons tances de la cause , d ' e x a m i n e r les 
ques t ions d ' i n t e r p r é t a t i o n de l 'ar t icle 5 §§ 3 et 5 q u e soulève le grief du 
r e q u é r a n t ». 

2. J e conviens q u e , dans une affaire c o m m e celle-ci, où l 'Eta t 
dé fendeur a d m e t qu ' i l y a eu violat ion, où la légis la t ion ou la p r a t i q u e 
i n t e r n e s ont é té a m e n d é e s en c o n s é q u e n c e , et où la C o u r est de plus 
conva incue qu ' i l n ' ex i s te a u c u n mot i f d ' i n t é r ê t g é n é r a l de fixer la 
j u r i s p r u d e n c e pour l 'avenir et pour tous les E t a t s c o n t r a c t a n t s , la C o u r 
peu t s ' a cqu i t t e r de la t âche qu i lui i ncombe en ve r tu de l 'ar t icle 19 de la 
Conven t ion - à savoir « a s s u r e r le respec t des e n g a g e m e n t s r é s u l t a n t pour 
les H a u t e s Pa r t i e s c o n t r a c t a n t e s de la (...) Conven t i on et de ses 
P ro toco les» - en a c c e p t a n t la concession du G o u v e r n e m e n t sans 
e x a m i n e r p a r e l l e -même les ques t i ons d ' i n t e r p r é t a t i o n d ' o rd re géné ra l 
non réso lues que soulève l 'affaire. C e t t e m é t h o d e ser t l ' économie de la 
p r o c é d u r e car , à m o n avis, elle p e r m e t à la C o u r de se p r o n o n c e r sans 
a u t r e forme de mo t iva t ion sur les p r é t e n t i o n s con te s t ées du r e q u é r a n t à 
u n e sa t is fact ion équ i t ab le au t i t r e de l 'ar t icle 41 de la Conven t ion . 

3. Aux t e r m e s de l 'ar t icle 4 1 , pour ê t re en m e s u r e d ' accorder u n e 
sat isfact ion équ i t ab l e , la C o u r doit déc l a r e r qu ' i l y a eu violat ion d ' une 
c lause n o r m a t i v e au moins . De plus , c o n f o r m é m e n t à l 'ar t ic le 45 , ses 
a r r ê t s sont mot ivés . 

4. En l 'espèce, la C o u r a p r é c i s é m e n t conclu à la viola t ion au mot i f que 
le G o u v e r n e m e n t avait r econnu la violat ion - il avait d 'a i l leurs déjà 
a m e n d é la légis la t ion à l 'or igine de la p la in te du r e q u é r a n t - et que , dans 
les c i r cons tances de la cause , il n 'y avai t pas lieu d ' e x a m i n e r la ques t ion 
d ' i n t e r p r é t a t i o n de c a r a c t è r e g é n é r a l q u e soulevai t l 'affaire. 

5. Le disposi t i f de l ' a r rê t , toutefois , ne pa ra î t pas t r a n c h e r la ques t ion 
de savoir s'il y a eu violat ion en l ' espèce, pu i sque la C o u r se con t en t e 
d'« accep te [r] la concess ion du G o u v e r n e m e n t selon laque l le il y a eu 
violat ion de l 'ar t icle 5 §§ 3 et 5 de la C o n v e n t i o n » . J e t rouve ce t t e 
formule m a l h e u r e u s e ca r elle n ' e x p r i m e pas c l a i r e m e n t la posi t ion de la 
C o u r . D a n s la m e s u r e où elle n ' équ ivau t pas à un cons t a t de viola t ion, elle 
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c rée une nouvel le ca t égor i e d ' a r r ê t ne conc luan t ni à la violat ion ni à la 
non-violat ion tout en accordan t une sat isfact ion équ i t ab le au t i t r e de 
l 'ar t ic le 4 1 . Force est de cons idé re r cela c o m m e u n e ex tens ion de la 
c o m p é t e n c e de la C o u r au t i t r e de la Conven t i on . 

6. A c c e p t e r la concess ion du G o u v e r n e m e n t selon laquel le il y a eu 
violat ion sans t r a n c h e r une ques t ion géné ra l e d ' i n t e r p r é t a t i o n non 
résolue signifie en bonne log ique , à m o n avis, q u e la C o u r a d m e t elle 
aussi qu ' i l y a b ien eu violat ion d a n s et aux Fins de ce t t e affaire. Le 
disposi t i f au ra i t dû é n o n c e r cela c l a i r e m e n t . Selon moi , en bref, 
lorsqu 'e l le e n t e n d accep t e r la concession d ' un E ta t dé f endeu r selon 
laquel le il y a eu violat ion et oc t royer u n e sat is fact ion équ i t ab l e en v e r t u 
de l 'ar t ic le 4 1 , la C o u r peu t r e m e t t r e à plus t a rd la r é so lu t ion de la 
ques t ion g é n é r a l e d ' i n t e r p r é t a t i o n de la Conven t i on - à condi t ion bien 
sûr q u ' a u c u n mot i f d ' i n t é r ê t g é n é r a l n ' ex ige le c o n t r a i r e - mais elle ne 
peu t pas ne pas t r a n c h e r celle de savoir s'il y a eu violat ion des c lauses 
n o r m a t i v e s e n j e u d a n s l 'affaire cons idé rée . 
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O P I N I O N S É P A R É E D E M . L E J U G E C A S A D E V A L L , 
À L A Q U E L L E S E R A L L I E M m c ' L A J U G E G R E V E 

1. J e p a r t a g e le point de vue , e x p r i m é p a r le G o u v e r n e m e n t d a n s son 
m é m o i r e , selon lequel l 'ar t icle 5 §§ 3 et 5 de la Conven t i on a é té violé et , 
p a r voie de c o n s é q u e n c e , le r e q u é r a n t doit se voir oc t royer u n e sat isfact ion 
é q u i t a b l e . C e p e n d a n t , j e me dois, en l 'espèce, d ' e x p r i m e r tous mes dou tes 
sur la nouvelle app roche que la C o u r a a d o p t é e d a n s le p r é sen t a r r ê t , au 
p a r a g r a p h e 21 et au p r e m i e r point de son dispositif. 

2. F a u t e de rayer l 'affaire du rôle à la su i te d ' un r è g l e m e n t amiab le ou 
p o u r tou te a u t r e ra ison p révue à l 'ar t icle 37, la C o u r se devai t , dans 
l 'exercice de sa c o m p é t e n c e « c o n c e r n a n t l ' i n t e r p r é t a t i o n et l 'appl icat ion 
de la C o n v e n t i o n » aux t e r m e s de son ar t ic le 32, de s t a t u e r sur le fond, en 
r e t e n a n t que les d isposi t ions en cause ava ien t - ou n ' ava ien t pas - é té 
m é c o n n u e s . C e sont , à mon avis, les d e u x seules opt ions qu'offre la 
C o n v e n t i o n pour les a r r ê t s de la C o u r . 

3. Il ressor t de l 'ar t icle 41 q u e l 'octroi d ' une sat isfact ion équ i t ab le 
res te assu je t t i au cons ta t p réa lab le d 'une violat ion de la C o n v e n t i o n ou 
de ses Pro tocoles . Dès lors, m ê m e en r econna i s san t à la C o u r u n e g r a n d e 
l a t i t ude d ' i n t e r p r é t a t i o n , j e ne suis pas p e r s u a d é que le fait q u e la C o u r 
accep te la concession du G o u v e r n e m e n t lui p e r m e t t e , en soi, d ' a l louer une 
tel le sa t isfact ion. 

4. D ' a u t r e p a r t , m ê m e si l 'Eta t a a d m i s la viola t ion de l 'ar t icle 5 §§ 3 
et 5, le r e q u é r a n t (seul «dominus litis») a m a i n t e n u ses griefs faute d ' un 
r è g l e m e n t a m i a b l e . P a r t a n t , il avait le droi t de recevoir u n a r r ê t mot ivé 
sur le fond ( c o m m e le veut l 'ar t icle 45) , a u t r e q u ' u n e s imple accep ta t ion 
de la concession du G o u v e r n e m e n t , et la C o u r , à m o n avis, devai t t r a n c h e r 
les ques t i ons dont elle é ta i t saisie. 

5. Bien qu ' i l s 'agisse d ' une j u r i s p r u d e n c e d a t a n t de 1978 et ce r t e s non 
c o n t r a i g n a n t e pour la nouvel le C o u r , j e p ré fè re le point de vue e x p r i m é 
d a n s l ' a r rê t I r l a n d e c. R o y a u m e - U n i du 18 j a n v i e r 1978 (série A n" 25) 
d a n s le sens où la C o u r « e s t i m e (...) qu ' i l e n t r e d a n s les responsab i l i t é s lui 
i n c o m b a n t d a n s le cadre du sys tème de la Conven t i on de c o n n a î t r e des 
a l léga t ions non con te s t ées de violat ion (...) » (p. 62, § 154) et « Dès lors, on 
ne s au ra i t cons idé re r q u e la p r é s e n t e in s t ance ait pe rdu son objet pour 
lesdi tes a l l é g a t i o n s ; la C o u r croit devoir se p r o n o n c e r sur le b ien-fondé de 
celles-ci n o n o b s t a n t les in i t ia t ives de l 'E ta t d é f e n d e u r » (p. 62, § 155). 

6. Bien q u ' o n puisse faire valoir q u e la C o u r conserve toujours la 
faculté de poursu iv re l ' e x a m e n d ' une affaire, m ê m e en cas de r è g l e m e n t 
amiab le ou de r e t r a i t des griefs pa r le r e q u é r a n t (ar t ic le 37), l ' ouver tu re 
de ce t t e « t r o i s i è m e et nouvel le voie» , se l imi tan t à l ' accep ta t ion p u r e et 
s imple de la concession de l 'E ta t dé fendeur , ne m e pa ra î t pas sa t i s fa i san te , 
ni d a n s l 'espri t ni d a n s la l e t t r e , à la l u m i è r e du t e x t e de la Conven t ion . 
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A N N E X E 

A V I S D E L A C O M M I S S I O N E U R O P É E N N E 

D E S D R O I T S D E L ' H O M M E 1 

( formulé d a n s le r a p p o r t de la C o m m i s s i o n du 30 j u i n 1998) 

[La Commission siégeait dans la composition suivante : 

M M . S. TRECHSEL,president, 

J . - C . GEUS, 

M . P . PELLONPÄÄ, 

E . B U S U T T I L , 

GAUKUR JÖRUNDSSOX, 

A . § . GÖZÜBÜYÜK, 

A . WEITZEL, 

J . - C . SOYER, 

H . DANELIUS, 

M M R G . H . THUNE, 

M M . F . MARTINEZ, 

C . L . ROZAKJS, 

M™ J. L l D D Y , 

M M . L . LOUCAIÜES, 

M . A . NOWICKI, 

I . CABRAL BARRETO, 

B . C O N F O R T l , 

N . BRATZA, 

I. BEKES, 

D . SvÄBY, 

G . RESS, 

A . PEREMC, 

CI. BlRSA.N', 

P . LORENZEN, 

K . HERNDL, 

E . BIEI.IÜNAS, 

E . A . ALKEMA, 

M . VILA AMIGÖ, 

M M E M . HION, 

M M . R . NICOLINI, 

A . ARABAUJIEV, 

M . M . DE SALVIA, secretaire 

1. Traduction ; original anglais. 
2. L'avis se réfère à des paragraphes antérieurs du rapport de la Commission, dont le lexte 
intégral peut être obtenu au greffe de la Cour. 
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A. G r i e f s d é c l a r é s r e c e v a b l e s 

25. La C o m m i s s i o n a r e t e n u les griefs su ivan ts fo rmulés pa r le 
r e q u é r a n t : 

- le j u g e devan t lequel il a é té t r a d u i t n ' ava i t pas le pouvoir 
d ' o r d o n n e r sa l ibéra t ion p e n d a n t la p r o c é d u r e ; 

- il n ' a pas eu droi t à r é p a r a t i o n à cet é g a r d ; 
- il n ' a pas bénéficié d ' un recours i n t e r n e effectif à cet é g a r d ; et 
- le choix des pe r sonnes auxque l l e s s ' appl ique l 'ar t icle 25 de la loi de 

1994 cons t i t ue u n e d i sc r imina t ion . 

B. P o i n t s e n l i t ige 

26. Les po in t s en litige en l 'espèce sont les su ivants : 
- la mise a u t o m a t i q u e en d é t e n t i o n provisoire du r e q u é r a n t e m p o r t e -

t-elle violat ion de l 'ar t icle 5 § 3 de la Conven t i on ? 
- l ' absence a l léguée de droi t à i n d e m n i s a t i o n du r e q u é r a n t e m p o r t e -

t-elle violat ion de l 'ar t ic le 5 § 5 de la Conven t i on ? 
- l ' absence a l léguée de recours i n t e r n e effectif empor te - t - e l l e 

violat ion de l 'ar t icle 13 de la Conven t ion ? 
- la d i sc r imina t ion a l léguée à l ' encon t re du r e q u é r a n t empor te - t -e l l e 

violat ion de l 'ar t icle 14 de la Conven t ion ? 

C. Q u a n t à l 'art ic le 5 § 3 d e la C o n v e n t i o n 

27. L 'ar t ic le 5 § 3 est ainsi libellé : 

«Toute personne arrêtée ou détenue, dans les conditions prévues au paragraphe 1 c) 
du présent article, doit être aussitôt traduite devant un juge ou un autre magistrat 
habilité par la loi à exercer des fonctions judiciaires et a le droit d'être jugée dans un 
délai raisonnable, ou libérée pendant la procédure. La mise en liberté peut être 
subordonnée à une garantie assurant la comparution de l'intéressé à l'audience. » 

28. Le r e q u é r a n t e s t ime q u e son exclusion a u t o m a t i q u e du bénéfice de 
la l iber té sous cau t ion au t i t r e de l 'ar t icle 25 de la loi de 1994 l'a pr ivé de la 
p ro tec t ion p révue à l 'ar t ic le 5 § 3 de la C o n v e n t i o n , exposée en dé ta i l dans 
la j u r i s p r u d e n c e de la C o u r (voir n o t a m m e n t C o u r eur . D H , a r r ê t s 
De J o n g , Baljct et V a n den Br ink c. Pays-Bas du 22 ma i 1984, série A 
n° 77, Schiesser c. Suisse du 4 d é c e m b r e 1979, série A n° 34, Lete l l ie r 
c. F r a n c e du 26 j u i n 1991, série A n° 207, et C loo th c. Belg ique du 
12 d é c e m b r e 1991, série A n° 225). 

29. Le G o u v e r n e m e n t fait valoir en p r e m i e r lieu q u ' a v a n t l ' en t r ée en 
v igueur de l 'ar t icle 25 de la loi de 1994, les t r i b u n a u x accorda ien t 
r a r e m e n t la l iber té sous cau t ion à une p e r s o n n e accusée d ' u n e infract ion 
m a j e u r e déjà c o n d a m n é e pour une tel le infract ion. Le G o u v e r n e m e n t 
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s ignale c e p e n d a n t q u e l 'ar t icle 25 vise à évi ter tou t r i sque inaccep tab le 
d ' e r r e u r de j u g e m e n t de la p a r t des t r i b u n a u x d a n s les affaires re levant 
de l 'ar t icle 25, eu éga rd aux conséquences graves qui en r é s u l t e r a i e n t pour 
les v ic t imes a l l éguées ou pour u n e bonne a d m i n i s t r a t i o n de la j u s t i c e . 

30. En d e u x i è m e lieu, le G o u v e r n e m e n t a r g u ë q u e le droi t « d ' ê t r e jugé 
d a n s u n déla i r a i s o n n a b l e » et celui d ' ê t r e « l ibé ré p e n d a n t la p r o c é d u r e » 
fo rm en t u n e a l t e rna t i ve . Il aff irme q u e rien clans l 'ar t ic le 5 § 3 n ' e m p ê c h e 
un E ta t de déc ider q u e , d a n s c e r t a i n e s c i r cons tances , la l ibéra t ion d ' un tel 
d é f e n d e u r cons t i t ue ra i t un r i sque inaccep tab le , d a n s la m e s u r e où il est 
j u g é p r o m p t e m e n t , r a p p e l a n t que le r e q u é r a n t n e con te s t e pas avoir en 
l 'espèce é té j u g é d a n s un délai r a i sonnab le . 

3 1 . En t ro i s i ème lieu, le G o u v e r n e m e n t sou t i en t q u e la magistrates' court 
est bien le « juge ou a u t r e m a g i s t r a t habi l i té pa r la loi à exe rce r des 
fonctions jud ic i a i r e s » au sens de l 'ar t icle 5 § 3, é t a n t d o n n é q u e ce t t e 
ju r id ic t ion jouit n o t a m m e n t des pouvoirs su ivants : déc ider lors de 
l ' audience de mise en accusa t ion s'il exis te su f f i s ammen t de p reuves p o u r 
poursu iv re la p r o c é d u r e e t , si tel n 'es t pas le cas , y m e t t r e un t e r m e , 
con t rô l e r q u e l 'accusé a é té inculpé et t r a i t é d a n s les règles e t , faute de 
cela, env isager la possibi l i té de r e j e t e r l 'affaire p o u r abus de p r o c é d u r e et 
d ' o r d o n n e r la l ibéra t ion de l 'accusé, et veil ler à ce q u e le procès ait lieu 
« p r o m p t e m e n t » (les « c o m p é t e n c e s r é s idue l l e s» de la magistrates' court). 
D a n s la m e s u r e où le P a r l e m e n t peu t obl iger la magistrates' court à t en i r 
c o m p t e de c e r t a i n s c r i t è r e s de fond lorsqu 'e l le e x a m i n e les d e m a n d e s de 
l iber té sous cau t ion ( r édu i san t pa r là c o n s i d é r a b l e m e n t sa m a r g e de 
m a n œ u v r e ) , il est logique q u e le P a r l e m e n t d é c r è t e qu ' i l ne convient pas 
d ' acco rde r la l iber té sous cau t ion p o u r une c e r t a i n e ca tégor ie l imi tée 
d 'affaires t a n t q u e l 'accusé con t i nue à bénéficier de la p ro tec t ion des 
c o m p é t e n c e s rés iduel les de la magistrales'court. 

32. Le G o u v e r n e m e n t fait valoir q u ' e n tou t é t a t de cause , le 
P a r l e m e n t b r i t a n n i q u e est habi l i té à déc ider qu' i l y a lieu de refuser la 
l iber té sous cau t ion à une p e r s o n n e accusée d ' une c e r t a i n e infract ion 
ma jeu re et déjà c o n d a m n é e pour la m ê m e infract ion m a j e u r e , au motif 
qu' i l y a de t r op g r a n d s r i sques qu 'e l le ne récidive, ne se sous t r a i e à la 
j u s t i ce , ne suborne les t émo ins ou n ' e n t r a v e a u t r e m e n t le cours de la 
j u s t i ce , p o r t a n t ainsi g r a v e m e n t pré judice à a u t r u i ou à la b o n n e 
a d m i n i s t r a t i o n de la j u s t i ce . 

33. S 'agissant de la j u r i s p r u d e n c e invoquée p a r le r e q u é r a n t , le 
G o u v e r n e m e n t fait tou t d ' abord valoir que ces affaires se r a p p o r t e n t à 
des dé fendeu r s n ' a y a n t pas eu accès à un t r i buna l doté du pouvoir 
d ' o r d o n n e r une mise en l iber té ou d ' a s su re r un procès à brève échéance . 
A u c u n e d ' e n t r e elles n e por ta i t sur la ques t i on de savoir si l 'Eta t est 
habi l i té à refuser la mise en l iber té d a n s les c i r cons tances définies à 
l 'ar t icle 25, où le d é f e n d e u r peu t c o m p a r a î t r e devan t une magistrates' court 
j ou i s s an t des c o m p é t e n c e s rés iduel les définies plus h a u t . 
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34. Enfin, les a r r ê t s a n t é r i e u r s de la C o u r consac rés à l 'ar t ic le 5 § 3 de 
la C o n v e n t i o n t r a i t a i e n t de d é t e n t i o n a r b i t r a i r e ; or l ' a r t ic le 25 d e la loi d e 
1994 n ' a r ien d ' a r b i t r a i r e , pu isqu ' i l s 'agit d ' une disposi t ion ra t ionne l l e 
rédigée avec soin v isant les bu t s définis plus h a u t . M ê m e en a d m e t t a n t 
q u e l 'on puisse cons idére r q u e l ' appl ica t ion d e l 'ar t icle 25 est d a n s 
ce r t a in s cas in jus te , la p r é s e n t e espèce n ' a r ien d ' a r b i t r a i r e et il 
n ' a p p a r t i e n t pas aux o r g a n e s de la Conven t i on d ' e x a m i n e r l 'ar t icle 25 
d a n s l ' abs t ra i t . 

35 . Le r e q u é r a n t c o m m e n c e pa r r é p o n d r e aux obse rva t ions d u 
G o u v e r n e m e n t re la t ives au droi t et à la p r a t i q u e i n t e r n e s . Selon lui, le 
fait q u e le G o u v e r n e m e n t évoque la p r a t i q u e des t r i b u n a u x avant 
l ' en t r ée en v igueu r de l 'ar t ic le 25 de la loi de 1994 impl ique qu ' i l leur 
ar r ivai t d ' acco rde r la l iber té sous cau t ion à des p e r s o n n e s qu i 
r e l ève ra i en t m a i n t e n a n t de ce t t e c lause . Q u a n t au but q u e le 
G o u v e r n e m e n t cons idère ê t r e celui de l 'ar t icle 25 (évi ter les e r r e u r s 
judicia i res d a n s les affaires les plus g raves ) , le r e q u é r a n t soul igne q u e 
celui-ci n ' en a pas cité d ' e x e m p l e , n 'af f i rme pas q u e pare i l le e r r e u r se 
soit p r o d u i t e par le passé , n ' a m e n é a u c u n e e n q u ê t e significative dans ce 
d o m a i n e avan t l ' en t r ée en v igueu r d e l 'a r t ic le 25 et n ' a pas é t é e n m e s u r e 
de d o n n e r un tel exemple d ' e r r e u r jud ic ia i r e lorsque cela lui a é t é 
d e m a n d é au cours du d é b a t sur l 'ar t ic le 25 d e v a n t la C h a m b r e des lords. 
En c o n s é q u e n c e , le r i sque cité par le G o u v e r n e m e n t est p u r e m e n t 
t h é o r i q u e et non réel . Le G o u v e r n e m e n t n ' a d ' a i l l eurs pas cité la 
m o i n d r e é t u d e m o n t r a n t que les ca tégor ies de c o n t r e v e n a n t s prévues à 
l 'ar t ic le 25 sont plus suscept ib les q u e d ' a u t r e s de se sous t r a i r e à la 
jus t ice , p a r e x e m p l e . L 'a r t ic le 25 est d o n c non s e u l e m e n t t h é o r i q u e , mais 
aussi a r b i t r a i r e . 

36. P o u r le r e q u é r a n t , l ' a f f i rmat ion du G o u v e r n e m e n t selon laquel le 
les E t a t s sont habi l i tés à déc ider que la mise en l iber té sous cau t ion 
d ' une c e r t a i n e ca t égor i e de p e r s o n n e s e n t r a î n e r a i t un r i sque injustifiable 
pour le publ ic est auss i i l logique q u ' i n d é f e n d a b l e . Le G o u v e r n e m e n t 
semble e s t i m e r q u ' u n e c o n d a m n a t i o n p o u r une infract ion m a j e u r e suivie 
d ' u n e incu lpa t ion du chef d ' u n e inf rac t ion c o m p a r a b l e suffit à jus t i f ie r 
l ' appl ica t ion de l 'ar t icle 25 de la loi de 1994; le r e q u é r a n t fait toutefois 
observer que ce t t e af f i rmat ion ne s ' appuie sur a u c u n e r eche rche ou 
p reuve ni su r les c i rcons tances de l 'espèce. Il s 'agit d ' u n e posi t ion de 
pr inc ipe indéfendable lo rsque le droi t à la l iber té , dro i t f o n d a m e n t a l , 
e n t r e e n j e u et lo r squ ' ex i s t e u n e p r o c é d u r e b ien é tabl ie pa r laquel le les 
t r i b u n a u x éva luen t les faits de c h a q u e cause afin de déc ider ou non 
d ' acco rde r la l ibe r té sous cau t ion . E n o u t r e , le G o u v e r n e m e n t affirme 
sans p reuve qu ' i l ex is te un lien de causa l i t é e n t r e les d é f e n d e u r s re levant 
de l 'ar t ic le 25 et un r i sque i m p o r t a n t lors de la mise en l iber té . 

37 . Le r e q u é r a n t e s t i m e auss i q u e la r é fé rence d u G o u v e r n e m e n t a u x 
déla is appl icables à la d é t e n t i o n provisoire est t r o m p e u s e . Ces déla is sont 
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fac i lement et souvent p ro longés , la mise en accusa t ion est cons idérée 
c o m m e le point de d é p a r t du procès m ê m e si celui-ci ne s 'ouvre 
r é e l l e m e n t q u e des s e m a i n e s , voire des mois plus t a rd , la l iber té sous 
cau t ion n 'es t pas accordée d a n s les affaires r e l evan t de l 'ar t ic le 25 e t , 
m ê m e en cas de d é p a s s e m e n t f lagrant du dé la i fixé p o u r la g a r d e à vue , il 
est impossible de d é n o n c e r l ' i r r égu la r i t é de la d é t e n t i o n ou de solliciter 
u n e mise en l iber té sous cau t ion (Olotu v. Home Office 1996 n" 0117) . 

38 . P a r a i l leurs , au sujet des obse rva t ions du G o u v e r n e m e n t su r la 
recevabi l i té et le b ien-fondé de ses griefs, le r e q u é r a n t re lève n o t a m m e n t 
q u e l ' a r g u m e n t selon lequel le droi t d ' ê t r e j u g é d a n s un dé la i r a i sonnab le 
et celui d ' ê t r e l ibéré p e n d a n t la p r o c é d u r e fo rment u n e a l t e r n a t i v e qu i ne 
t ient pas au r e g a r d de l ' a r rê t W e m h o f f (Cour eur . D H , a r r ê t Wemhof f 
c. A l l e m a g n e du 27 j u i n 1968, sér ie A n" 7). Bien au c o n t r a i r e , l 'accusé a 
le droi t d ' ê t r e j u g é d a n s un délai r a i sonnab le ainsi que celui d ' ob ten i r un 
con t rô le j u r id i c t i onne l de sa d é t e n t i o n provisoire . Enfin, en la issant 
e n t e n d r e q u e les c o m p é t e n c e s rés iduel les de la magistrales' court sont 
suff isantes aux fins de l 'ar t icle 5 § 3, le G o u v e r n e m e n t ignore les 
ex igences de cet a r t ic le te l les q u e définies d a n s l ' a r rê t Schiesser p réc i t é . 
Les c o m p é t e n c e s rés iduel les n ' e n t r e n t d 'a i l leurs pas en l igne de c o m p t e en 
l 'espèce, qu i po r t e su r le droi t à ob t en i r q u ' u n e j u r id i c t i on s t a t u e sur la 
nécess i té de la d é t e n t i o n provisoire . 

39. Le r e q u é r a n t s 'élève é g a l e m e n t c o n t r e les t e n t a t i v e s que fait le 
G o u v e r n e m e n t p o u r é tab l i r une d is t inc t ion e n t r e les affaires q u e lui-
m ê m e invoque , c o n s t a t a n t q u e la C o u r n ' a j a m a i s a p p r o u v é la mise 
a u t o m a t i q u e en d é t e n t i o n provisoire d ' une ca tégor ie d 'accusés sans t en i r 
c o m p t e des c i rcons tances pa r t i cu l i è re s à c h a q u e cas . En o u t r e , a u c u n e 
r e c h e r c h e n ' ayan t é té effectuée avant son e n t r é e en v igueur et en 
l ' absence d ' e x e m p l e d ' e r r e u r j ud i c i a i r e , l ' a f f i rmat ion du G o u v e r n e m e n t 
selon laque l le l 'ar t icle 25 est « u n e disposi t ion r a t ionne l l e réd igée avec 
so in» appel le q u e l q u e s expl ica t ions . Q u a n t à celle voulan t q u e la 
ques t ion ne soit pas e x a m i n é e d a n s l ' abs t ra i t , le r e q u é r a n t soul igne q u e 
son affaire n ' a r ien d ' a b s t r a i t : l 'ar t icle 5 § 3 lui ga ran t i s s a i t le droi t à u n 
con t rô le j u r i d i c t i onne l de la nécess i té de sa d é t e n t i o n provisoire , qu ' i l n ' a 
pu exe rce r . Il es t donc dép lacé q u e le G o u v e r n e m e n t t e n t e m a i n t e n a n t de 
dev iner quel le a u r a i t é t é la décis ion d ' un t r i b u n a l s'il n 'ava i t pr ivé le 
r e q u é r a n t de la possibi l i té d ' ob ten i r un cont rô le et u n e décision d ' une 
ju r id i c t ion . En tou t é t a t d e cause , le r e q u é r a n t s o u t i e n t qu ' i l avai t d e 
réel les chances d ' ob ten i r une l ibéra t ion sous cau t ion . 

40. La C o m m i s s i o n rappe l le q u e le cont rô le j u r i d i c t i onne l des 
i ngé rences c o m m i s e s p a r l 'exécut i f dans le dro i t d ' un individu à la l iber té 
cons t i tue u n é l é m e n t essent ie l de la g a r a n t i e énoncée à l 'ar t icle 5 § 3, 
conçue p o u r r édu i r e au m i n i m u m le r i sque d ' a r b i t r a i r e s 'ag issant de la 
d é t e n t i o n provisoire d ' accusés . Pare i l cont rô le va de pai r avec la 
p r é é m i n e n c e du dro i t , l 'un des p r inc ipes f o n d a m e n t a u x d ' une société 
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d é m o c r a t i q u e , a u q u e l se réfère e x p r e s s é m e n t le p r é a m b u l e de la 
Conven t i on et dont s ' inspire la C o n v e n t i o n tou t e n t i è r e ( C o u r eur . D H , 
a r r ê t Brogan et a u t r e s c. R o y a u m e - U n i du 29 n o v e m b r e 1988, série A 
n° 145-B, pp. 31-32, § 5 8 ) . 

4 1 . D a n s leur j u r i s p r u d e n c e , les o r g a n e s d e la C o n v e n t i o n on t donc 
défini c e r t a ines disposi t ions p rocédura l e s et n o r m a t i v e s g a r a n t i s s a n t un 
tel con t rô le j u r id i c t ionne l . 

42. En p r e m i e r lieu, le m a g i s t r a t devan t lequel l 'accusé est «auss i tô t 
t r a d u i t » doit ê t r e cons idéré c o m m e i n d é p e n d a n t de l ' exécut i f et des 
p a r t i e s à la p r o c é d u r e , faute de quoi son i m p a r t i a l i t é p o u r r a i t p a r a î t r e 
su je t te à cau t ion ( a r r ê t Schiesser p réc i t é , pp. 13-14, § 3 1 , C o u r eur . D H , 
a r r ê t s H u b e r c. Suisse du 23 oc tobre 1990, sér ie A n° 188, p . 18, §§ 42-43, et 
Br inca t c. I ta l ie du 26 n o v e m b r e 1992, série A n° 249-A, pp. 11-12, 
§§ 20-21). 

43 . En d e u x i è m e lieu, ce j u g e , ayan t e n t e n d u l 'accusé en pe r sonne , 
doit e x a m i n e r t ou t e s les c i rcons tances de n a t u r e à conf i rmer ou inf i rmer 
l ' exis tence d ' u n e vér i t ab le ex igence d ' i n t é r ê t publ ic jus t i f i an t , eu égard à 
la p r é s o m p t i o n d ' innocence , u n e excep t ion à la règle du respec t de la 
l iber té d e l 'accusé . Il doi t en r e n d r e c o m p t e d a n s sa décis ion re la t ive à la 
d e m a n d e d ' é l a r g i s s e m e n t ( a r r ê t s Schiesser , lot: cit., et Le te l l ie r p réc i t é , 
p . 18, § 35) . Pa r e x e m p l e , le d a n g e r de fuite ne peu t s ' appréc ie r 
u n i q u e m e n t sur la base de la g rav i té de la pe ine e n c o u r u e (Cour eur . 
D H , a r r ê t Yagci et S a r g m c. T u r q u i e du 8 j u i n 1995, sér ie A n° 319-A, 
p. 19, § 52) . En ce qu i conce rne le r i sque de récidive, la ré fé rence aux 
a n t é c é d e n t s ne peu t suffire à jus t i f i e r le refus de mise en l iber té (Cour 
e u r . D H , a r r ê t M u l l e r c. F r a n c e du 17 m a r s 1997, Recueil des arrêts et 
décisions 1997-11, p . 390, § 44) . 

44. T r o i s i è m e m e n t , le j u g e doit pouvoir o r d o n n e r la mise en l iber té de 
l 'accusé ( C o u r eur . D H , a r r ê t s I r l ande c. R o y a u m e - U n i du 18 janv ie r 1978, 
série A n° 25, pp . 75-76, § 199, et De J o n g , Baljet et V a n den Br ink préc i té , 
pp. 23-24, § 48) . 

45 . En l ' occur rence , la C o m m i s s i o n cons t a t e q u e le r e q u é r a n t avait 
dé jà é t é c o n d a m n é p o u r homic ide involon ta i re avan t d ' ê t r e accusé d e 
t en t a t ive de viol en j a n v i e r 1996. Il relève donc , ce q u e nul ne con tes t e , de 
l 'ar t ic le 25 de la loi de 1994, e n t r é e en v igueur en avril 1995. Dès lors, la 
C o m m i s s i o n observe q u e , si le r e q u é r a n t a é té t r a d u i t devan t un m a g i s t r a t 
dont elle ne voit a u c u n e ra ison de c r i t i q u e r l ' impar t i a l i t é , le l ég is la teur 
avai t exclu p a r avance la possibil i té q u ' u n j u g e cont rô le sa d é t e n t i o n 
provisoire et , p a r t a n t , le m e t t e en l ibe r té sous cau t ion . 

46 . Le G o u v e r n e m e n t s ' appu ie su r les c o m p é t e n c e s rés idue l les de la 
magistrates' court. La C o m m i s s i o n no t e q u e celle-ci a effect ivement le 
pouvoir de clore la p r o c é d u r e pour insuffisance de p reuves ou p o u r abus de 
p r o c é d u r e si l ' ac te d ' accusa t ion n ' a pas é té c o r r e c t e m e n t é tab l i , ainsi q u e 
celui de l ibérer une p e r s o n n e p a r su i t e d ' u n e p r o c é d u r e d'habeas corpus 
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fondée sur l ' absence de motif r a i sonnab le jus t i f i an t l ' a r r e s t a t i on . 
Toute fo i s , m ê m e s'il s 'agit là de con t rô les i m p o r t a n t s du c a r a c t è r e 
r a i sonnab le de l ' a r r e s t a t ion , la C o m m i s s i o n cons idère qu ' i l s ne r é p o n d e n t 
pas a u x ex igences d e l ' a r t ic le 5 § 3 , qu i d e m a n d e un con t rô le j u r i d i c t i o n n e l 
de tou tes les c i rcons tances d ' une affaire, t a n t favorables q u e défavorables 
au m a i n t i e n en d é t e n t i o n provisoire (Cour eur . D H , a r r ê t S tôgmul l e r 
c. Au t r i che du 10 n o v e m b r e 1969, sér ie A n° 9, pp . 39-41 , §§ 4-5). 

47. En tou t é t a t de cause , la C o m m i s s i o n e s t ime q u ' a u c u n e d e m a n d e 
fondée sur l ' insuffisance des p reuves qui , selon le G o u v e r n e m e n t , peu t 
ê t r e p r é s e n t é e lors de l ' audience de mise en accusa t ion , ne peu t sat isfai re 
au c r i t è re de p r o m p t i t u d e («auss i tô t t r a d u i t e » ) e x p r i m é à l 'ar t icle 5 § 3 
de la C o r n e n t ion. U n e p r o c é d u r e d'/iabeas corpus v isant à c o n t e s t e r le 
c a r a c t è r e r a i sonnab le des soupçons ayant condui t à l ' a r r e s t a t i on peu t 
ê t r e e n t a m é e dès l ' a r r e s t a t ion mais ne sat isfai t pas au pr inc ipe de 
l 'ar t icle 5 § 3, selon leque l le procès doit avoir lieu à l ' ini t ia t ive de l 'Eta t 
(McGoff c. Suède , r e q u ê t e n" 9017/80, décision de la C o m m i s s i o n du 
13 oc tobre 1982, Décis ions et r a p p o r t s 3 1 , p. 72). Eu éga rd aux 
p répa ra t i f s nécessa i res p o u r i n t e n t e r u n e ac t ion en a b u s de p r o c é d u r e et 
au c a r a c t è r e non a u t o m a t i q u e d e celle-ci, ce t t e voie ne répond pas a u x 
exigences de l 'ar t icle 5 § 3 de la Conven t ion . 

48. En o u t r e , les pouvoirs de la magistrales'court q u a n t au t r a i t e m e n t du 
r e q u é r a n t p e n d a n t sa g a r d e à vue sont sans r a p p o r t avec les faits de la 
c a u s e ; le pouvoir d ' a s s u r e r u n procès à b re f dé la i ( m ê m e d a n s les cas où 
s ' appl ique l 'ar t ic le 25) n 'es t pas non plus p e r t i n e n t , ca r la l ibéra t ion avant 
le procès (assor t ie si nécessa i re de g a r a n t i e s a s s u r a n t la c o m p a r u t i o n ) et 
un procès r ap ide ne cons t i t uen t pas u n e a l t e rna t i ve ( a r r ê t W e m h o f f 
p réc i t é , pp . 22-23, §§ 5-8, et p. 25, § 15). 

49. Le G o u v e r n e m e n t aff irme enfin q u e l 'ar t icle 25 de la loi de 1994 
l u i -même con t i en t u n e appréc i a t ion du r i sque réf léchie et r a t ionne l l e , ce 
qui veut d i re qu ' i l n 'es t pas a r b i t r a i r e . La C o m m i s s i o n e s t ime toutefois 
q u e le fait de ne pas p r e n d r e en c o m p t e d a n s l ' évaluat ion du r i sque 
l ' ensemble des c i r cons tances d ' une cause ( a u t r e s q u e les deux c r i t è r e s 
m e n t i o n n é s à l 'ar t icle 25) suffit à exposer l 'accusé à une pr iva t ion 
a r b i t r a i r e de l iber té . A t i t r e d ' e x e m p l e , la C o m m i s s i o n cite le cas d 'un 
accusé t o t a l e m e n t pa ra lysé (A.V. c. A u t r i c h e , r e q u ê t e n" 4465/70, 
décision de la C o m m i s s i o n du 31 octobre 1971, non pub l i ée ) . 

50. C 'es t pou rquo i la C o m m i s s i o n e s t ime q u e l 'ar t icle 25 de la loi de 
1994 a eu p o u r effet de s u p p r i m e r le con t rô le j u r i d i c t i onne l de la d é t e n t i o n 
provisoire du r e q u é r a n t qu ' ex ige l 'ar t icle 5 § 3 de la Conven t i on . 

Conclusion 

51 . La C o m m i s s i o n conclut , pa r d ix-neuf voix con t r e douze , qu ' i l y a eu 
en l 'espèce viola t ion de l 'ar t icle 5 § 3 de la Conven t ion . 
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D. Q u a n t à l 'art ic le 5 § 5 d e la C o n v e n t i o n 

52. L 'ar t ic le 5 § 5 est libellé en ces t e r m e s : 

«Toute personne victime d'une arrestation ou d'une detention dans des conditions 
contraires aux dispositions de cet article a droit à réparation.» 

53 . Le G o u v e r n e m e n t affirme qu' i l n'y a pas eu violat ion de 
l 'ar t icle 5 § 3 ni, de ce fait, de l 'ar t ic le 5 § 5. A t i t r e subs id ia i re , il fait 
valoir que , la pé r iode de d é t e n t i o n provisoire ayant é té d é d u i t e de la 
pe ine infligée au r e q u é r a n t , celui-ci n ' a a u c u n droi t à r é p a r a t i o n . 

54. La C o m m i s s i o n rappe l le q u e , si les E t a t s c o n t r a c t a n t s peuven t 
s u b o r d o n n e r l 'octroi d ' une i n d e m n i t é à l ' é t ab l i s semen t , pa r l ' in té ressé , 
d 'un d o m m a g e (ma té r i e l ou mora l ) r é s u l t a n t du m a n q u e m e n t , il doit 
ê t r e possible de d e m a n d e r r é p a r a t i o n du chef d ' une pr iva t ion de l iberté 
violant n o t a m m e n t l 'ar t ic le 5 § 3 d e la Conven t i on ( C o u r eu r . D H , a r r ê t 
Wass ink c. Pays-Bas d u 27 s e p t e m b r e 1990, série A n° 185-A, p . 14, § 38) . 
La C o m m i s s i o n relève que nul n e con te s t e q u e la d é t e n t i o n provisoire du 
r e q u é r a n t é ta i t conforme au droi t i n t e r n e et q u e celui-ci n ' a pas bénéficié 
d 'un recours i n t e r n e con t r e sa d é t e n t i o n m é c o n n a i s s a n t l 'ar t icle 5 § 3 de la 
Conven t ion . 

55 . En c o n s é q u e n c e , la C o m m i s s i o n e s t ime qu' i l y a eu violat ion de 
l 'ar t icle 5 § 5 de la Conven t ion du fait q u e le sy s t ème i n t e r n e ne prévoit 
pas de droi t exécu to i re à r é p a r a t i o n de la violat ion de l 'ar t ic le 5 § 3 de la 
Conven t ion . 

Conclusion 

56. La C o m m i s s i o n conclut , p a r d ix-neuf voix con t re douze , qu ' i l y a eu 
en l 'espèce violat ion de l 'ar t icle 5 § 5 de la Conven t i on . 

E. Q u a n t à l 'art ic le 13 d e la C o n v e n t i o n 

57. L 'ar t ic le 13 est libellé en ces t e r m e s : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 
violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 
que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 
fonctions officielles. >• 

58 . Le r e q u é r a n t aff irme n 'avoir pas eu de recours i n t e r n e pour faire 
r ed r e s se r la viola t ion en son chef des dro i t s g a r a n t i s pa r l 'ar t icle 5 de la 
Conven t ion . 

59. Le G o u v e r n e m e n t e s t i m e q u e l 'ar t icle 13 ne t rouve pas à 
s ' app l ique r ca r la r e q u ê t e ne con t i en t a u c u n gr ief dé fendab le de violat ion 
de la Conven t i on (Cour eur . D H , a r r ê t Boyle et Rice c. R o y a u m e - U n i du 
27 avril 1988, sér ie A n° 131). Il a jou te q u e , quoi qu ' i l en soit, l 'ar t icle 13 ne 
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va pas j u s q u ' à g a r a n t i r un recours p e r m e t t a n t de c o n t e s t e r en t a n t q u e 
te l les les lois d 'un E ta t devan t u n e a u t o r i t é na t i ona l e au mot i f qu 'e l les 
sont c o n t r a i r e s à la Conven t i on . Il s ' appuie à cet é g a r d su r les a r r ê t s 
J a m e s et a u t r e s c. R o y a u m e - U n i du 21 février 1986, série A n° 98, et 
L i thgow et a u t r e s c. R o y a u m e - U n i du 8 ju i l le t 1986, sér ie A n° 102. 

60. La C o m m i s s i o n relève q u e le r e q u é r a n t n ' a pas invoqué l 'ar t icle 5 
§ 4 de la Conven t ion , qui cons t i tue la lexspecialis appl icable aux griefs selon 
lesquels u n e d é t e n t i o n se ra i t con t r a i r e au droi t i n t e r n e et à la Conven t i on 
( a r r ê t B r o g a n et a u t r e s p réc i t é , p . 65, § 121). Elle rappe l le qu 'e l le vient de 
conclure à la violat ion de l 'ar t icle 5 § 5 de la Conven t i on . 

6 1 . La Commis s ion cons idère donc q u e le grief t i ré de l 'ar t icle 13 
s 'analyse en u n e dénonc ia t ion de l 'absence de recours pour con t e s t e r la 
légis lat ion i n t e r n e (à savoir l 'ar t icle 25 de la loi de 1994) devan t u n e 
a u t o r i t é na t i ona l e en a r g u a n t de son non- respec t des ex igences de la 
Conven t i on . C e p e n d a n t , l 'ar t icle 13 de la Conven t i on ne g a r a n t i t 
a u c u n recours de ce type ( a r r ê t s J a m e s et a u t r e s et L i thgow et a u t r e s 
p r éc i t é s ) . 

Conclusion 

62. La C o m m i s s i o n conclut , à l ' u n a n i m i t é , à la non-violat ion de 
l 'ar t ic le 13 de la Conven t i on en l 'espèce. 

F. Q u a n t à l 'art ic le 14 d e la C o n v e n t i o n 

63 . Le r e q u é r a n t se p la in t en o u t r e de ce q u e l 'ar t ic le 25 de la loi de 
1994 e m p o r t e u n e d i sc r imina t ion con t r a i r e à l 'ar t icle 14 de la Conven t ion , 
q u e la C o m m i s s i o n cons idère c o m m e combiné avec l 'ar t ic le 5 § 3 de la 
Conven t i on . L 'a r t ic le 14 est libellé en ces t e r m e s : 

« La jouissance des droits et libertés reconnus dans la (...) Convention doit cire 
assurée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 
langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 
ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 
autre situation.» 

64. I nvoquan t l ' a r rê t S tubb ings et a u t r e s c. R o y a u m e - U n i du 
22 octobre 1996, Recueil 1996-IV, pp. 1506-1507, § 70, le G o u v e r n e m e n t 
fait valoir q u e , d a n s le c a d r e de leur m a r g e d ' app réc i a t ion , les E t a t s 
peuven t conc lure q u e des p e r s o n n e s déjà c o n d a m n é e s pour une 
infract ion ma jeu re doivent subir un t r a i t e m e n t différent s 'agissant de la 
l iber té sous cau t ion dès lors qu 'e l les sont accusées d 'avoir commis une 
nouvel le infract ion de m ê m e type et qu ' i l n e conv iendra i t pas de les 
l ibérer en ra ison des r i sques q u e cela e n t r a î n e r a i t p o u r a u t r u i et pour 
u n e bonne a d m i n i s t r a t i o n de la j u s t i c e . 
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65. La C o m m i s s i o n relève q u e l 'ar t icle 25 de la loi de 1994 a 
e s sen t i e l l emen t p o u r but de t r i e r les accusés qu ' i l est impossible de 
l ibérer sous cau t ion en ra ison de leur(s) c o n d a m n a t i o n ( s ) a n t é r i e u r e ( s ) 
et de la ou des infract ions don t ils sont accusés . Ayan t dé jà e x a m i n é ci-
dessus la ques t ion de la conformi té de l 'ar t icle 25 avec l 'ar t ic le 5 § 3 de la 
Conven t ion , il n'y a pas lieu de r e c h e r c h e r si ce t t e c lause sat isfai t 
é g a l e m e n t aux exigences de l 'a r t ic le 14 de la C o n v e n t i o n co mb i n é avec 
l 'ar t icle 5 § 3. 

Conclusion 

66. La C o m m i s s i o n conclut , pa r d ix-neuf voix con t r e douze , qu ' i l n'y a 
pas lieu d ' e x a m i n e r le gr ief du r e q u é r a n t t i ré de l 'ar t icle 14 de la 
C o n v e n t i o n combiné avec l 'a r t ic le 5 § 3 . 

G. R é c a p i t u l a t i o n 

67. La C o m m i s s i o n conclut , pa r d ix-neuf voix con t r e douze , qu ' i l y a eu 
en l 'espèce violat ion de l 'ar t icle 5 § 3 de la Conven t i on ( p a r a g r a p h e 51). 

68. La C o m m i s s i o n conclut , pa r d ix-neuf voix con t r e douze , qu ' i l y a eu 
en l 'espèce violat ion de l 'ar t icle 5 § 5 de la Conven t i on ( p a r a g r a p h e 56). 

69. La C o m m i s s i o n conclut , à l ' u n a n i m i t é , qu ' i l n 'y a pas eu en l 'espèce 
violat ion de l 'ar t icle 13 de la C o n v e n t i o n ( p a r a g r a p h e 62) . 

70. La C o m m i s s i o n conclut , pa r d ix-neuf voix con t r e douze , qu ' i l n'y a 
pas lieu d ' e x a m i n e r le gr ief du r e q u é r a n t t i ré de l 'ar t icle 14 de la 
Conven t i on combiné avec l 'ar t icle 5 § 3 ( p a r a g r a p h e 66). 

M . DE SALVIA 

Sec ré t a i r e de la C o m m i s s i o n 
S. TRECHSEL 

P ré s iden t de la C o m m i s s i o n 
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O P I N I O N C O N C O R D A N T E D E M . L O U C A I D E S 

(Traduction) 

J e souscris en ce t t e affaire aux conclusions de la ma jo r i t é . J e pa rv iens 
toutefois à un cons ta t de violat ion de l 'ar t icle 5 § 3 de la C o n v e n t i o n pa r le 
r a i s o n n e m e n t ci-dessous. 

Il m e s e m b l e q u e l 'ar t ic le 5 ne con t i en t a u c u n e disposi t ion g a r a n t i s s a n t 
e x p r e s s é m e n t aux a u t o r i t é s jud ic i a i r e s un pouvoir d i s c ré t i onna i r e en 
m a t i è r e de d é t e n t i o n provisoire . Je ne sau ra i s a d m e t t r e q u e l 'ar t icle 5 ait 
é té conçu pour l imi te r la t âche du j u g e , d a n s un d o m a i n e auss i i m p o r t a n t 
q u e la l iber té de la p e r s o n n e , à vérifier le respec t de c e r t a i n e s condi t ions 
g é n é r a l e s re la t ives à la l éga l i t é d e la d é t e n t i o n . 

J e pense que les c r i t è r e s exposés d a n s cet ar t ic le cons t i t uen t les 
condi t ions m i n i m a l e s requ i ses pour que la d é t e n t i o n soit légale . Les 
t r i b u n a u x conserven t une c e r t a i n e l a t i t ude pour j u g e r si, eu éga rd a u x 
c i rcons tances de l 'espèce, la d é t e n t i o n é ta i t jus t i f iée au sens où elle 
servai t les i n t é r ê t s de la j u s t i ce . U n j u g e a le pouvoir d ' o r d o n n e r la mise 
en d é t e n t i o n pour les moti fs ind iqués à l 'ar t icle 5 §§ 1 c) et 3 de la 
Conven t i on sous réserve q u e les condi t ions qui y sont p resc r i t e s soient 
r e s p e c t é e s , mais n 'es t pas t enu d ' o r d o n n e r a u t o m a t i q u e m e n t la 
d é t e n t i o n dès lors que ces condi t ions sont r éun ie s . Le libellé de l 'ar t icle 5 
d e la C o n v e n t i o n laisse c l a i r e m e n t e n t e n d r e q u e les t r i b u n a u x conse rven t 
u n ce r t a in pouvoir d i s c r é t i onna i r e . U n e loi pr ivant le j u g e de pare i l 
pouvoir , c o m m e c'est le cas en l 'espèce, e m p o r t e à m o n sens violat ion des 
d isposi t ions de l 'ar t icle 5 de la Conven t i on . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 
D E M . P E L L O N P À À , À L A Q U E L L E M . T R E C H S E L , 

M . G A U K U R J Ô R U N D S S O N , M . G Ô Z Ù B Ù Y Ù K , M . S O Y E R , 
M . D A N E L I U S , M m e T H U N E , M . C O N F O R T I , M . R E S S 

E T M . H E R N D L D É C L A R E N T S E R A L L I E R 

(Traduction) 

Nous ne souscrivons pas au cons ta t de viola t ion de l 'ar t icle 5 § 3 de la 
Conven t i on . 

Aux t e r m e s de c e t t e d isposi t ion, une p e r s o n n e « a r r ê t é e ou d é t e n u e , 
d a n s les condi t ions p révues au p a r a g r a p h e 1 c) du p r é s e n t a r t ic le , doit 
ê t r e auss i tô t t r a d u i t e devan t u n j u g e ou u n a u t r e m a g i s t r a t habi l i té pa r 
la loi à exe rce r des fonctions j ud i c i a i r e s et a le dro i t d ' ê t r e j u g é e d a n s u n 
dé la i r a i sonnab le , ou l ibérée p e n d a n t la p r o c é d u r e (...) ». 

Nul ne con tes t e q u e le r e q u é r a n t ait é t é t r a d u i t auss i tô t devan t u n 
« m a g i s t r a t habi l i té pa r la loi à exe rce r des fonctions jud ic i a i r e s », c o m m e 
l 'exige l 'ar t ic le 5 § 3. La ques t i on qu i se pose est celle de savoir si le fait 
q u e l 'ar t icle 25 de la loi de 1994 ai t ô té au j u g e le pouvoir de l ibérer le 
r e q u é r a n t sous cau t ion est compa t ib l e avec l 'ar t icle 5 § 3 vu les 
c i r cons tances de l 'espèce. 

C e t t e c lause consacrée n o t a m m e n t au droi t d ' ê t r e l ibéré doit se lire 
avec le p a r a g r a p h e 1 de l 'a r t ic le 5. P o u r c o m m e n c e r , on ne saura i t 
d é d u i r e du p a r a g r a p h e 3 q u ' u n e p e r s o n n e t r a d u i t e auss i tô t devan t un 
j u g e a le dro i t d ' ê t r e l ibérée si elle a é té pr ivée de sa l ibe r té d a n s les 
condi t ions p révues au p a r a g r a p h e 1. 

Ledi t p a r a g r a p h e 1 exige tou t d ' abord q u e la p r iva t ion de l iber té soit 
«se lon les voies l éga les» , c 'es t -à-dire confo rme aux exigences tan t 
n o r m a t i v e s q u e p rocédu ra l e s du droi t i n t e r n e . De plus, la pr iva t ion de 
l iber té don t il est ques t i on doit se fonder sur « d e s ra isons plaus ibles de 
soupçonne r [que la p e r s o n n e en q u e s t i o n ] a commis u n e inf rac t ion» 
( p a r a g r a p h e 1 c)) . 

Nul ne con te s t e q u e la p r iva t ion de l ibe r té a r e spec té « les voies légales » 
ni q u e , lo rsque le r e q u é r a n t fut t r a d u i t devan t un j u g e , il y avait «des 
ra isons plaus ibles de s o u p ç o n n e r qu ' i l [avait] c o m m i s u n e in f rac t ion» au 
sens du p a r a g r a p h e 1 c) ce qu i , p a r e x e m p l e , n ' imp l ique pas que la 
p r iva t ion de l iber té soit «néces sa i r e d a n s une société d é m o c r a t i q u e » 
(voir pa r exemple l 'ar t icle 8 § 2) . 

D a n s ces condi t ions , lorsqu ' i l a é té t r adu i t devan t un juge le 4 j anv ie r 
1996, le r e q u é r a n t ne pouvai t se prévalo i r du dro i t d ' ê t r e l ibéré en se 
fondant sur l 'ar t icle 5 § 3. Le fait q u e la mise en l iber té puisse « ê t r e 
s u b o r d o n n é e à une g a r a n t i e a s s u r a n t la c o m p a r u t i o n d e l ' in té ressé à 
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l ' aud ience» , selon les t e r m e s de la d e r n i è r e p h r a s e d u p a r a g r a p h e 3, 
n 'obl ige pas à prévoir u n e a l t e rna t i ve de la mise en l iber té sous cau t ion 
lors du « p r e m i e r s t a d e » de la pr iva t ion de l iber té , si celle-ci est conforme 
à l 'ar t icle 5 § 1 c) . C ' e s t p o u r q u o i le fait que le j u g e s t a t u a n t sur la 
d é t e n t i o n provisoire n 'a i t pas eu la possibil i té de m e t t r e le r e q u é r a n t en 
l iber té sous cau t ion , c 'es t -à-dire n 'a i t pas eu le pouvoir de p r e n d r e u n e 
m e s u r e q u e la Conven t i on ne l 'obligeait de t ou t e façon pas à p r e n d r e , 
n ' e m p o r t e pas viola t ion de l 'ar t ic le 5 § 3. 

Il est vra i que si l ' exis tence de ra isons plaus ibles de s o u p ç o n n e r q u e la 
p e r s o n n e a r r ê t é e a c o m m i s u n e infract ion au sens de l 'ar t icle 5 § 1 c) 
cons t i tue u n e condi t ion suff isante pour la d é t e n t i o n au tou t d é b u t de la 
pr iva t ion de l iber té , au bout d ' un ce r t a in t e m p s , ces ra isons ne suffisent 
p l u s ; les o r g a n e s de cont rô le doivent e x a m i n e r « les motifs qui ont 
d é t e r m i n é les a u t o r i t é s jud ic i a i r e s à d é c i d e r » le m a i n t i e n en d é t e n t i o n 
(Cour eur . D H , a r r ê t B. c. Au t r i che du 28 m a r s 1990, série A n" 1 75, p. 16, 
§ 42) . C 'es t à ce « d e u x i è m e s t a d e » de la d é t e n t i o n q u ' i n t e r v i e n n e n t les 
cons idé ra t ions p r é s e n t é e s au p a r a g r a p h e 43 du r a p p o r t . P a r e x e m p l e , 
« l ' éven tua l i t é d 'une c o n d a m n a t i o n sévère ne suffit pas , a p r è s un ce r t a in 
t e m p s , à ju s t i f i e r la l ongueu r d ' u n e d é t e n t i o n » (ibidem, pp . 16-17, § 44) . Il 
n 'es t pas impossible q u ' à un tel s t a d e avancé , l ' appl ica t ion de l 'ar t icle 25 
de la loi de 1994 conduise à des s i tua t ions incompa t ib le s avec l 'ar t icle 5 § 3 
tel q u ' i n t e r p r é t é pa r la C o u r . 

Toutefo is , il n'y a pas lieu de se p r o n o n c e r sur le m o m e n t où pare i l 
s t ade a u r a i t pu d é m a r r e r car , en l ' espèce, il n 'avai t en tou t é t a t de cause 
pas é t é a t t e i n t lo r sque la d é t e n t i o n provisoire du r e q u é r a n t pr i t fin 
en oc tobre 1996. J u s q u e - l à , il suffisait, sous l 'angle de l 'ar t icle 5, qu ' i l y 
ait «des ra isons plaus ibles de soupçonne r qu' i l a [va i t ] c o m m i s une 
in f rac t ion» . Le fait q u e , p e n d a n t ce t t e pé r iode , les t r i b u n a u x angla is 
n ' a i en t pas eu c o m p é t e n c e p o u r p r e n d r e u n e m e s u r e qu ' i l s n ' é t a i e n t de 
t ou t e façon pas t enus de p r e n d r e en ve r tu de la Conven t i on ne sau ra i t 
selon nous e m p o r t e r violat ion de l 'ar t icle 5 § 3. La p r é s e n t e conclusion 
p r e n d é g a l e m e n t en c o m p t e les g a r a n t i e s m e n t i o n n é e s au p a r a g r a p h e 31 
du r appor t . 

Il s ' ensui t qu ' i l n 'y a pas eu non plus violat ion de l 'ar t icle 5 § 5 de la 
Conven t i on . 
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S U M M A R Y 1 

Impartiality of judge previously involved in the adoption of the regulations 
at issue 

Article 6 § 1 

Independent tribunal - Impartial tribunal - Administrative proceedings - Exercise by the same 
individual of judicial and non-judicial functions - Impartiality of judge previously involved in 
the adoption of the regulations at issue - Role of the Bailiff in Guernsey - Waiver of Convention 
right 

* 
* * 

In 1982 the applicant acquired a vinery on the island of Guernsey. He made several 
unsuccessful applications for permission to make residential use of the land. He 
later moved into a converted packing shed on the land. In 1990 the planning 
authorities submitted a draft Detailed Development Plan to the States of 
Deliberation (the island's legislature) for adoption. The States of Deliberation, 
presided by the Deputy Bailiff, adopted the plan, which maintained the 
prohibition on residential development on the applicant's land. The applicant was 
subsequently convicted of having changed the use of the packing shed without 
permission. In 1993 he made a formal application for a change of use, which was 
rejected by the planning authorities. He appealed to the Royal Court, which was 
composed of the Bailiff and sevenjurats . The Bailiff, the only professional judge in 
the Royal Court, was the Deputy Bailiff who had presided over the States of 
Deliberation when the Detailed Development Plan was adopted. The applicant's 
appeal was dismissed. 

Held 
(1) Government's preliminary objection: The Government were estopped from 
relying on their submissions to the effect that the applicant had failed to exhaust 
domestic remedies, since these submissions were not raised at the admissibility 
stage. 
(2) Article 6 § 1: As to the Government's contention that the applicant had 
waived his right to object to the independence and impartiality of the Royal 
Court by failing to challenge the Bailiff, a waiver had to be made in an 
unequivocal manner and not run counter to any important public interest. As the 
applicant had made no express waiver, it remained to be established whether there 
was a tacit one. However, given that the Court of Appeal had found in another case 
that there was no structural conflict between the Bailiffs duties in the Royal Court 
and in the States of Deliberation and that the Government had only raised the 
issue late in the Convention proceedings, the applicant's failure to challenge the 

1. This summary by the Registry does not bind the Court. 
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Bailiff could not be said to have been unreasonable and could not amount to a tacit 
waiver of his right to an independent and impartial tribunal. 
The concepts of independence and objective impartiality were closely linked and to 
be examined together. The applicant had not contended that the Bailiff was 
subjectively prejudiced or biased. Neither Article 6 nor any other provision of the 
Convention required States to comply with any theoretical constitutional concepts 
as such; the question was whether the Bailiff had the required "appearance" of 
independence or "objective" impartiality. In that connection, the Bailiff had both 
judicial and non-judicial functions, the latter of which could not be regarded as 
being merely ceremonial. Any direct involvement in the passage of legislation, or 
of executive rules, was likely to be sufficient to cast doubt on the judicial 
impartiality of a person subsequently called on to determine a dispute over 
whether reasons existed to permit a variation from the wording of the legislation 
or rules in issue. In the present case, the Bailiff had, as Deputy Bailiff, presided 
over the States of Deliberation at the adoption of the development plan and had 
had a casting vote which he was not obliged to exercise against a proposition where 
that vote impinged on his conscience. Consequently, the mere fact that the Deputy 
Bailiff had presided over the. States of Deliberation when the plan was adopted was 
capable of casting doubt on his impartiality when he subsequently determined the 
applicant's appeal. The applicant had legitimate grounds for fearing that the 
Bailiff might have been influenced by his prior participation in the adoption of 
the plan and that doubt was sufficient to vitiate the impartiality of the Royal 
Court. 
Conclusion: violation (unanimously). 
Article 41: The Court considered that the finding of a violation constituted in itself 
sufficient just satisfaction for any non-pecuniary damage which the applicant 
might have suffered. It made an award in respect of costs and expenses. 

Case-law cited by the Court 

Hakansson and Sturesson v. Sweden, judgment of 21 February 1990, Series A 
no. 171-A 
Procola v. Luxembourg, judgment of 28 September 1995, Series A no. 326 
Findlayv. the United Kingdom, judgment of 25 February 1997,Reports of Judgments 
and Decisions 1997-1 
De Haanv . the Netherlands, judgment of 26 August 1997, Reports 1997-Fv 
Vasilescu v. Romania, judgment of 22 May 1998, Reports 1998-III 
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I n t h e c a s e o f M c G o n n e l l v. the U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Thi rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . -P. COSTA, President, 

M r P. KURIS , 

M r s F. T U L K E N S , 

M r W. FUHRMAN.N, 

M r K. J U N G W I E R T , 

M r s H.S . GREW,judges, 
Sir J o h n LAWS, ad hoc judge, 

and M r s S. DOLLE, Section Registrar, 
H a v i n g de l i be r a t ed in p r iva te on 28 S e p t e m b e r 1999, 25 J a n u a r y and 

1 F e b r u a r y 2000, 
Del ivers the following j u d g m e n t , which was adop ted on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t by the E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 4 D e c e m b e r 1998, wi th in t he 
t h r e e - m o n t h per iod laid down by fo rmer Art ic les 32 § 1 a n d 47 of the 
Conven t i on for the P r o t e c t i o n of H u m a n Righ t s a n d F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) . 

2. T h e case o r ig ina ted in a n appl ica t ion (no. 28488/95) aga ins t the 
U n i t e d K i n g d o m of G r e a t Br i t a in a n d N o r t h e r n I re land lodged wi th t he 
C o m m i s s i o n u n d e r fo rmer Art ic le 25 by a Bri t ish na t i ona l , M r Richard 
J a m e s j o s e p h M c G o n n e l l (" the a p p l i c a n t " ) , on 2 9 J u n e 1995. 

3. T h e C o m m i s s i o n ' s r e q u e s t r e fe r red to fo rmer Ar t ic les 44 and 48 
and to the dec l a r a t i on w h e r e b y the U n i t e d K i n g d o m recognised the 
compul so ry ju r i sd ic t ion of the C o u r t ( former Ar t ic le 46) . T h e object of 
the r e q u e s t was to ob ta in a decis ion as to w h e t h e r the facts of the case 
disclosed a b r e a c h by the r e s p o n d e n t S t a t e of its ob l iga t ions u n d e r 
Art ic le 6 of t he Conven t ion . 

4. Following the en t ry in to force of Protocol No. 11 to the Conven t ion 
on 1 N o v e m b e r 1998 and in accordance wi th the provisions of Art ic le 5 § 4 
t h e r e o f r e a d in conjunct ion wi th Rule 100 § 1 and Rule 24 § 6 of t he Rules 
of C o u r t , a pane l of the G r a n d C h a m b e r dec ided on 14 J a n u a r y 1999 tha t 
t he case would be e x a m i n e d by a C h a m b e r cons t i t u t ed wi th in one of t he 
Sect ions of t he C o u r t . 

5. In acco rdance wi th Ru le 52 § 1, t he P re s iden t of the C o u r t , 
M r L. W i l d h a b e r , ass igned the case to the T h i r d Sect ion. T h e C h a m b e r 
cons t i t u t ed wi th in t h a t Sect ion inc luded ex officio Sir Nicolas Bra t za , t he 
j u d g e e lec ted in respec t of t he U n i t e d K i n g d o m (Articles 27 § 2 of the 
Conven t i on and Rule 26 § 1 (a ) ) , and M r J . -P . Cos t a , Ac t ing P res iden t of 
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the Sect ion a n d P r e s i d e n t of t he C h a m b e r (Rules 12 a n d 26 § 1 (a) ) . T h e 
o t h e r m e m b e r s d e s i g n a t e d to c o m p l e t e the C h a m b e r were M r P. Kur i s , 
M r s F. T u l k e n s , M r W. F u h r m a n n , M r K. J u n g w i e r t and M r s H.S . Greve 
(Article 26 § 1 (b) ) . 

S u b s e q u e n t l y Sir Nicolas Bra t za , who had t a k e n par t in the 
C o m m i s s i o n ' s e x a m i n a t i o n of the case , w i t h d r e w from s i t t ing in the 
C h a m b e r (Rule 28) . T h e U n i t e d K i n g d o m G o v e r n m e n t (" the 
G o v e r n m e n t " ) accordingly a p p o i n t e d Sir J o h n Laws to sit as a n ad hoc 
j u d g e (Article 27 § 2 of the Conven t i on a n d Rule 29 § 1). 

6. In accordance wi th Rule 59 § 2, the C h a m b e r dec ided , on 8 June 
1999, to hold a h e a r i n g which took place in publ ic in t he H u m a n Rights 
Bui ld ing, S t r a sbou rg , on 28 S e p t e m b e r 1999. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r s S. LAXGRISH, Fore ign and C o m m o n w e a l t h Office 
Sir Sidney KENTRIDGE Q C , 

M r D. ANDERSON Q C , 

M r G. ROWLAND Q C , A t t o r n e y - G e n e r a l for G u e r n s e y , 
M r R. CLAYTON, H o m e Office, 
M r P. JENKINS, Lord Chance l lo r ' s D e p a r t m e n t , 
M r s C. DAVIDSON, Lord Chance l lo r ' s D e p a r t m e n t , 
M r M. BIRT Q C , A t t o r n e y - G e n e r a l for J e r s e y , 
Ms M. GRAY, 

(b) for the applicant 
M r B . EMMERSON, 

M s J . SIMOR, Counsel, 

M r R A . PERROT, Advocate. 

T h e C o u r t h e a r d add res se s by M r E m m e r s o n and Sir Sidney K e n t r i d g e . 

Agent, 

Counsel, 

Advisers; 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e p l a n n i n g b a c k g r o u n d 

7. T h e appl ican t bough t the Ca la i s Vinery , Ca la i s L a n e , St M a r t i n ' s in 
1982. A n u m b e r of p l a n n i n g appl ica t ions w e r e m a d e to p e r m i t r e s iden t i a l 
use of t he l and in t he ensu ing yea r s . T h e appl ica t ions were all refused, an 
appea l be ing d i smissed by the Royal C o u r t in J u l y 1984. In 1986 or 1987 
t h e app l ican t moved in to a conver t ed pack ing shed on his land. 
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8. In 1988 the app l i can t , t h r o u g h an advoca te , m a d e r e p r e s e n t a t i o n s 
to a p l a n n i n g inquiry which was cons ide r ing the draft De ta i l ed 
D e v e l o p m e n t P lan no . 6 ( D D P 6 ) . In his r epor t to t he P r e s i d e n t of t h e 
Is land D e v e l o p m e n t C o m m i t t e e ( IDC) , t he inspec tor set out the 
a r g u m e n t s led by the app l i can t ' s advoca te a n d by the advoca te for t he 
I D C , and concluded t h a t a dwel l ing on the app l i can t ' s site would be an 
in t rus ion into the a g r i c u l t u r a l / h o r t i c u l t u r a l h in t e r l and . H e suppo r t ed 
the I D C ' s p roposed zoning of the land as an a r e a rese rved for 
ag r i cu l tu r a l pu rposes and in which deve lopmen t was genera l ly p roh ib i ted . 

9. T h e P re s iden t of t he IDC s u b m i t t e d D D P 6 , in draf t , to the 
P re s iden t of the S t a t e s of De l ibe r a t i on on 22 May 1990. 

10. T h e S t a t e s of De l ibe ra t i on , p res ided over by M r G r a h a m Dorey, 
t he D e p u t y Bailiff, d e b a t e d and a d o p t e d D D P 6 on 27 and 28 J u n e 1990. 
T h e zoning of the app l i can t ' s land was not changed . 

11. A re t rospec t ive app l ica t ion for p l a n n i n g permiss ion to conver t the 
pack ing shed in to a dwel l ing was re jected by the I D C on 11 J u l y 1991 as t h e 
I D C was bound to t ake in to accoun t D D P 6 , accord ing to which the si te was 
zoned as a Developed G la s shouse A r e a w h e r e res iden t ia l d e v e l o p m e n t was 
not al lowed. 

12. O n 27 M a r c h 1992 the app l ican t was convicted by the M a g i s t r a t e s ' 
C o u r t on his gui l ty p lea of c h a n g i n g the use of the shed wi thou t 
pe rmiss ion , c o n t r a r y to sect ion 14 ( l ) ( a ) of the Is land D e v e l o p m e n t 
(Guernsey) Law 1966 (" the 1966 Law") . H e was fined 100 pounds 
s te r l ing , wi th t en days ' i m p r i s o n m e n t in defaul t . 

13. O n 15 F e b r u a r y 1993 the I D C appl ied for pe rmiss ion u n d e r 
Sect ion 37(1) (h) of t he 1966 Law itself to ca r ry out the necessa ry works 
to r e m e d y the b r e a c h of the p l a n n i n g legislat ion. T h e app l ica t ion was 
ad jou rned in O r d i n a r y C o u r t by t he D e p u t y Bailiff on 25 F e b r u a r y 1993 
for a d a t e to be fixed. T h e D e p u t y Bailiff was also unwi l l ing to h e a r t h e 
m a t t e r on t he g round of hav ing dea l t wi th the app l ican t w h e n he was H e r 
Majes ty ' s P r o c u r e u r . 

14. A fu r the r appl ica t ion on the app l i can t ' s beha l f for permiss ion to 
con t inue living in t he shed was d i smissed by the I D C on 18 May 1993, 
a n d a r e q u e s t for t he sec t ion 37(1) (h) p roceed ings to be ad jou rned was 
d i smissed by the Bailiff on 20 M a y 1993. O n 25 J u n e 1993 the Royal 
C o u r t compr i s ing t he Bailiff a n d t h r e e J u r a t s g r a n t e d the IDC's 
appl ica t ion u n d e r Sect ion 3 7 ( l ) ( h ) . 

B. T h e p a r t i c u l a r f a c t s o f the c a s e 

15. O n 10 A u g u s t 1993 the app l i can t ' s c u r r e n t r e p r e s e n t a t i v e m a d e a 
formal appl ica t ion for c h a n g e of use on beha l f of the app l i can t , t o g e t h e r 
wi th a r e q u e s t t h a t con t i nued occupat ion be p e r m i t t e d p e n d i n g 



114 McGONNELE v. THE UNITED KINGDOM JUDGMENT 

d e t e r m i n a t i o n of the expec ted appea l aga ins t an expec t ed refusal . T h e 
app l i ca t ion was re jec ted by the I D C on 26 O c t o b e r 1994 in t h e following 
t e r m s : 

"I have to inform yon that ... the Commit tee decided to reject your proposal for the 
following reason which is based on the considerations which the Commit tee is bound to 
take into account under the provisions of section 17 of the Island Development 
(Guernsey) Laws 1966-1990:-

(a) Detailed Development Plan no. 6, as approved by the States. 

The site is located within a Developed Glasshouse Area and the Committee 's written 
statement of policy makes no provision for the form of development proposed. I enclose 
for your information a copy of the written statement of policy. ..." 

16. O n 6 J u n e 1995 the Royal C o u r t , compr i s i ng t he Bailiff, by t h e n 
Sir G r a h a m Dorey, and seven J u r a t s , h e a r d t he app l i can t ' s appea l . T h e 
app l i can t ' s r e p r e s e n t a t i v e accep ted t h a t t he w r i t t e n s t a t e m e n t provided 
for no deve lopmen t o t h e r t h a n "Deve loped G l a s s h o u s e " in t he a r e a , bu t 
s u b m i t t e d t h a t t h e r e were neve r the l e s s r easons in the case to p e r m i t the 
c h a n g e of use: t he e x t e r n a l a p p e a r a n c e of t he bu i ld ing would not change 
and t h e r e would be no fu ture pre jud ice to the ho r t i cu l tu ra l use of t he land, 
such t h a t it was u n r e a s o n a b l e for the I D C to t a k e an undu ly n a r r o w view 
of wha t it al lowed u n d e r the D D P . T h e Bailiff t h e n s u m m e d up the 
app l i can t ' s compla in t s to the J u r a t s , i n s t r u c t i n g t h e m t h a t the u l t i m a t e 
b u r d e n of proof was on the I D C to satisfy t he J u r a t s t ha t t he IDC ' s 
decis ion was r ea sonab le . T h e a p p e a l was d i smissed u n a n i m o u s l y . T h e 
decision rec i tes t he g r o u n d s of appea l , bu t gives no r easons . 

II. RELEVANT D O M E S T I C LAW A N D P R A C T I C E 

17. T h e C o u r t has been re fe r red to one recen t official d o c u m e n t 
r e l a t i n g to t h e C o n s t i t u t i o n of G u e r n s e y genera l ly . It is t he S t a t e s of 
G u e r n s e y Admin i s t r a t i ve and Accoun t ing Guide l ines , issued in 1991 as a 
m a n u a l of re fe rence and best p rac t i ce for t he in fo rmat ion and g u i d a n c e of 
civil s e rvan t s . It has forewords by the t h e n Bailiff a n d P re s iden t of 
t he S t a t e s , Sir C h a r l e s F ros sa rd , and by the S t a t e s Supervisor , 
M r F.N. Le C h e m i n a n t . T h e sect ion d e a l i n g wi th t he C o n s t i t u t i o n a n d 
law of G u e r n s e y is t a k e n from a p a m p h l e t by a fo rmer Bailiff, and the 
pa r t dea l ing specifically wi th the posi t ion of the Bailiff r eads as follows: 

"The Bailiff is the Island's chief citizen and representative. 

The Bailiff is appointed by the Sovereign by Letters Patent under the Great Seal of 
the Realm and holds office during Her Majesty's Pleasure subject to a retiring age of 
seventy years. He is President of the States of Election, President of the States of 
Deliberation, President of the Royal Court , President of the Court of Appeal and head 
of the Administration. 
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The Bailiff, as President of the States of Deliberation, is entitled to speak on any 
mat ter and has no original vote but he has a casting vote if the Members are equally 
divided. In general, the Bailiff uses his voice to ensure a further investigation of 
questions on which the States are in doubt. He places measures before the States at 
the request of the States Committees but he can also on his own initiative place any 
mat ter before the assembly. 

He is, with the Lieutenant-Governor, a channel of communication between the Privy 
Council and the Secretary of State for the Home Department on the one hand and on 
the other, the Island authorities; and in a number of questions, as the head of the 
Administration of the Island, he would be expected to guide the Island authorities. 

He has been relieved of some of his administrative responsibilities by the 
appointment of the States Advisory and Finance Committee which is in the nature of a 
co-ordinating committee with advisory powers but the Bailiff may, in his own discretion, 
lay before the States any mat ter which he has previously referred to the Committee 
providing that he gives the Commit tee an opportunity to acquaint the States with its 
views. 

While the Bailiff is responsible for arranging the business to come before the States, 
he is not in a position to refuse to place before the States any question of business if so 
requested by Members or Committees of the States. The assembly looks to the Bailiff 
lor advice on matters affecting the Constitution of the Island. 

In the course of insular legislation or in discussions arising from communications 
from the Privy Council or the Home Department , it is the duty of the Bailiff to 
represent the views of the Island in constitutional mat ters . 

In the event of differences between the Crown and the States it is the historical duty 
of the Bailiff to represent the views of the people of the Island." 

18. T h e Bailiff is t he senior j u d g e of the Royal C o u r t . In the m o d e r n 
e ra , he has usual ly occupied the offices of H e r Majes ty ' s C o m p t r o l l e r , H e r 
Majes ty ' s P r o c u r e u r (Sol ic i tor -Genera l a n d A t t o r n e y - G e n e r a l respect ive
ly) and , since 1970, D e p u t y Bailiff, before finally b e c o m i n g Bailiff. In his 
jud ic ia l capaci ty , t he Bailiff is t he profess ional j u d g e (with t he lay J u r a t s ) 
in the Royal C o u r t , a n d is ex officio P re s iden t of the G u e r n s e y C o u r t of 
Appea l . In his non-judicial capaci ty , the Bailiff is P r e s i d e n t of t he S ta te s 
of Elect ion, of the S t a t e s of De l ibe ra t i on , of four S t a t e s c o m m i t t e e s ( the 
A p p o i n t m e n t s Board , t he E m e r g e n c y Counci l , the Legis la t ion C o m m i t t e e 
and the Rules of P r o c e d u r e C o m m i t t e e ) , a n d he plays a role in 
c o m m u n i c a t i o n s b e t w e e n t h e is land a u t h o r i t i e s a n d t h e g o v e r n m e n t of 
t he U n i t e d K i n g d o m a n d t h e Privy Counc i l . W h e r e the Bailiff p res ides in 
his non-judicial capaci ty , he has a cas t ing , bu t not an or ig inal , vote . 

19. T h e S t a t e s of Elect ion elects people to fill the vacancies which 
occur a m o n g s t the twelve J u r a t s . J u r a t s sit as lay m e m b e r s of t he Royal 
C o u r t . It is t he i r funct ion to d e t e r m i n e the issues of fact re fer red to 
t h e m , a n d to decide w h e t h e r or not to allow an appea l . T h e y also sit on 
ce r t a in of t he S t a t e s c o m m i t t e e s , e i the r because a c o m m i t t e e m a n d a t e 
r equ i r e s t he e lect ion of a J u r a t or by reason of abil i t ies or i n t e re s t s 
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pe r sona l to t h e m . J u r a t s a r e not , however , eligible to sit on t he S t a t e s 
C o m m i t t e e for H o m e Affairs, the G a m b l i n g Con t ro l C o m m i t t e e or any 
S t a t e s c o m m i t t e e which a d m i n i s t e r s legis lat ion the provisions of which 
include a r ight of appea l to the Royal C o u r t aga ins t a decis ion of t ha t 
c o m m i t t e e . 

20. T h e S t a t e s of De l ibe r a t i on exercises its legislative power in 
G u e r n s e y in t he form of Laws and O r d i n a n c e s . In p rac t i ce , a "Billet 
d ' E t a t " is laid before the S t a t e s , gene ra l ly by one or o t h e r of t he S t a t e s 
c o m m i t t e e s . H a v i n g passed t h r o u g h the S t a t e s of De l ibe ra t i on , Proje ts 
de Loi (draft laws) a re sc ru t in i sed by the H o m e Office and o t h e r re levant 
d e p a r t m e n t s of t he U n i t e d K i n g d o m g o v e r n m e n t before be ing s u b m i t t e d 
to t he Privy Counci l in London for royal assen t . O r d i n a n c e s do not need 
royal a s sen t and a re m a d e u n d e r t he S t a t e s of De l ibe ra t i on ' s l imi ted 
c o m m o n - l a w powers , or u n d e r powers de l ega t ed to t he S t a t e s by 
G u e r n s e y laws or Acts of t he U n i t e d K i n g d o m p a r l i a m e n t appl icable to 
G u e r n s e y . 

21 . T h e S t a t e s of De l ibe ra t ion is not divided on pa r ty polit ical l ines; 
m e m b e r s of the S t a t e s a r e e lec ted as individuals , and vote in all m a t t e r s 
accord ing to the i r consciences . All m e m b e r s a r e of equa l i m p o r t a n c e , and 
t h e r e a r e no t ime- l imi t s on the l e n g t h of speeches or d e b a t e s genera l ly . 
T h e S t a t e s is schedu led to m e e t twelve t imes each c a l e n d a r year . S i t t ings 
usual ly last one or two days . 

22. T h e S t a t e s c o m m i t t e e s conduc t the g o v e r n m e n t of G u e r n s e y . 
T h e r e a re some fifty S t a t e s c o m m i t t e e s , to which specific a d m i n i s t r a t i v e 
tasks a r e given by s t a t u t e or d e l e g a t e d by the S ta te s of De l ibe ra t ion . Each 
c o m m i t t e e is d i rect ly accoun tab l e to t he S t a t e s of De l ibe ra t ion . 

23 . N o n e of the S t a t e s c o m m i t t e e s has legal s u p r e m a c y over the 
o t h e r s , a l t h o u g h the Advisory and F inance C o m m i t t e e is the most 
i m p o r t a n t . It oversees T r e a s u r y m a t t e r s a n d e x a m i n e s all proposa ls and 
r epo r t s which a r e to be placed before t he S t a t e s of De l ibe ra t ion . T h e 
c o m m i t t e e s , each of which has a Ch ie f Officer or Ch ie f Execut ive , a r e 
s u p p o r t e d by a professional civil service of some 1,800 staff. 

24. T h e A p p o i n t m e n t s Board , one of the S t a t e s c o m m i t t e e s , appo in t s 
officials to fill c e r t a in offices in the S t a t e s ' service w h e n those offices 
b e c o m e vacan t . W i t h l imi ted excep t ions , it appo in t s a t t he level of Senior 
Officer G r a d e 8 o r above . T h e offices inc lude t he S t a t e s Superv isor a n d 
o t h e r senior civil s e rvan t s such as senior medica l pe r sonne l , the Pr ison 
Gove rno r a n d the Ch ie f Officer of Police. It has never appo in t ed a Chief 
Execut ive of the I D C . T h e A p p o i n t m e n t s Board m e t twenty-four t imes in 
t he t en years pr ior to 3 1 D e c e m b e r 1998. 

25. T h e E m e r g e n c y Counci l has t he power to dec la re a s t a t e of 
e m e r g e n c y , to m a k e e m e r g e n c y r egu la t i ons w h e r e t he popu la t ion or a 
s u b s t a n t i a l por t ion of it r isks be ing depr ived of t he essent ia l s of life, and 
to m a k e o t h e r essen t ia l a r r a n g e m e n t s in the case of host i le a t t a c k by a 
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foreign power . It has m e t t h r e e t i m e s in the last t en yea r s . O n none of 
those occasions was a s t a t e of e m e r g e n c y dec la red . 

26. T h e Legis la t ion C o m m i t t e e , which m e e t s abou t once a m o n t h , 
reviews and revises t he Proje ts de Loi, reviews and draf ts O r d i n a n c e s 
and , in ce r t a in cases , o rde r s t h a t an O r d i n a n c e shall c o m e in to force 
p e n d i n g cons idera t ion by the S t a t e s of De l ibe ra t ion . T h e l a t t e r funct ion 
has been used on s ix teen occasions in t he last t en years . 

27. T h e Rules of P r o c e d u r e C o m m i t t e e cons iders the Rules of 
P r o c e d u r e in re la t ion to a ssembl ies of the S t a t e s of De l i be r a t i on , receives 
r e p r e s e n t a t i o n s from the S t a t e s and m a k e s r e p r e s e n t a t i o n s to the S ta tes 
for a m e n d m e n t s to t he Rules . It has m e t twenty-five t imes in the last 
fifteen yea r s . 

28. T h e Bai l i f fs role in c o m m u n i c a t i o n s be tween the island 
a u t h o r i t i e s and the g o v e r n m e n t of t he U n i t e d K i n g d o m and Privy 
Counci l a r i ses from his his tor ical funct ion of r e p r e s e n t i n g the views of 
t he i s landers to t he C r o w n . T h e Bailiff r e p r e s e n t s a S t a t e s c o m m i t t e e ' s 
views ou t s ide t he is land w h e n specifically r e q u e s t e d to do so, a n d in 
accordance wi th a c lear m a n d a t e . R e p r e s e n t a t i o n s a r e genera l ly on 
beha l f of the sma l l e r c o m m i t t e e s . E x a m p l e s of th is funct ion a r e the 
Bai l i f fs involvement in n e g o t i a t i n g t he level of fees payable in respect of 
G u e r n s e y s t u d e n t s a t t e n d i n g h ighe r educa t ion ins t i tu t ions in the U n i t e d 
K i n g d o m , and in r e q u e s t i n g the g o v e r n m e n t to en su re t h a t H e a t h r o w 
Ai rpor t should have slots for a i rcraf t from reg iona l a i rpor t s such as 
G u e r n s e y . 

29. T h e S t a t e s Supervisor , t he Ch ie f Officer of the Advisory and 
F inance C o m m i t t e e , is t he c o m m i t t e e ' s senior adviser on policy, and is 
also head of the G u e r n s e y civil service. H e liaises wi th o t h e r senior civil 
s e rvan t s in re la t ion to all proposa ls for legis lat ion a n d o t h e r major 
a d m i n i s t r a t i v e i t ems s u b m i t t e d by the var ious c o m m i t t e e s to the S ta te s 
of De l ibe ra t ion a n d c o m m e n t s on t h e m for t he benef i t of the Advisory 
and F inance C o m m i t t e e ' s de l i be ra t i ons on t h e m . H e also gives gu idance 
to t he Ch ie f Officers of o t h e r c o m m i t t e e s and a t t e n d s m e e t i n g s of those 
c o m m i t t e e s w h e r e a p p r o p r i a t e . 

30. Sect ion 14(1) (a) of t he Is land D e v e l o p m e n t (Guernsey ) Law 1966 
p r o v i d e s : 

"A person shall not, without the permission in writing in that behalf ol the 
Committee, carry out development of any land." 

Sect ion 17(a) provides: 

"In exercising its powers under the provisions of the last preceding section the 
Commit tee shall take into account the Strategic and Corporate Plan when approved by 
the States and any relevant Detailed Development Plans when so approved." 

31 . In the case of Bordeaux Vineries Ltd v. States Board of Administration 
(4 Augus t 1993), a cha l lenge was m a d e to t he pa r t i c ipa t ion of t he Bailiff 
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as a j u d g e in the Royal C o u r t in a n ac t ion aga ins t the S t a t e s Boa rd of 
A d m i n i s t r a t i o n , one of the major S t a t e s c o m m i t t e e s . T h e C o u r t of 
A p p e a l no ted t h a t the t h e n Bailiff, a t first i n s t ance , had held: 

"Insofar as the constitutional position is concerned ... my first duty is to the Crown in 
all matters , and I do not espouse causes of the States. ... The point has been raised as to 
my casting vote ... the vote is to be cast constitutionally. The way I defined that was to 
vote against any proposition before the States and only if that vote impinged on my 
conscience would I contemplate any other course." 

In connec t ion wi th the ex i s tence of an appea l to it, the C o u r t of Appea l 
no ted : 

"... the decision upon a submission that the Bailiff... is disqualified by interest from 
hearing any mat ter should in the first place be made by the Bailiff... From that decision 
an appeal lies to this Court." 

As to the pa r t i c ipa t ion of the Bailiff, the C o u r t of Appea l found t h a t : 

"... the Bailiff is invested by law with duties in the Royal Court and in the States. The 
consequence of this dual function is that he has on occasion to take part in the exercise 
by the court of jurisdiction over the States. I do not think that on these occasions his 
responsibility in the States disqualifies him from discharging his responsibility in this 
Court. He can properly discharge both responsibilities because although he is a member 
of the States his special position there means he is not responsible lor the decisions of 
the States or the acts of its agencies..." 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

32. M r M c G o n n e l l appl ied to t he C o m m i s s i o n on 29 J u n e 1995. 
33 . T h e C o m m i s s i o n dec l a r ed t he appl ica t ion (no. 28488/95) par t ly 

admiss ib le on 22 J a n u a r y 1998. In its r epor t of 20 O c t o b e r 1998 ( former 
Ar t ic le 31 of t he C o n v e n t i o n ) 1 , it expres sed , by twenty-five votes to five, 
t he opinion tha t t h e r e had b e e n a violat ion of Art ic le 6 § 1 of the 
Conven t ion . 

F I N A L S U B M I S S I O N S T O T H E C O U R T B Y T H E G O V E R N 
M E N T 

34. T h e G o v e r n m e n t ' s p r inc ipa l w r i t t e n submiss ion was t h a t the 
appl ica t ion should be dec la red inadmiss ib le p u r s u a n t to Art ic le 35 of the 
Conven t i on . In t he a l t e rna t i ve , t hey s u b m i t t e d t h a t t h e r e was no violat ion 
of Ar t ic le 6 § 1 of t he Conven t i on . 

35. In the i r oral submiss ions , t he G o v e r n m e n t c o n t e n d e d t h a t the 
compla in t u n d e r Art ic le 6 did not give rise to a violat ion of the 
Conven t i on . In the i r final obse rva t ions , t hey m a i n t a i n e d t h a t a n appea l 

1. Note by the Registry. The report is obtainable from the Registry. 
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was avai lable in r e spec t of t he cons t i t u t i ona l pos i t ion of t he Bailiff, and 
was not t a k e n . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

36. T h e app l ican t c la imed t h a t he did no t have the benefi t of the 
g u a r a n t e e s of Ar t ic le 6 § 1 of t he Conven t i on at t he h e a r i n g of his case 
before the Royal C o u r t of G u e r n s e y on 6 J u n e 1995. T h e r e l evan t pa r t of 
Art ic le 6 provides: 

" I. In the determination of his civil rights and obligations or of any criminal charge 
against him, everyone is entitled to a fair and public hearing within .i reasonable time by 
an independent and impartial tribunal established by law. ..." 

37. T h e G o v e r n m e n t con t e s t ed the c la im. T h e C o m m i s s i o n uphe ld it. 

A. T h e G o v e r n m e n t ' s p r e l i m i n a r y o b j e c t i o n 

Alleged non-exhaustion of domestic remedies 

38. T h e G o v e r n m e n t c o n t e n d e d t h a t the compla in t conce rn ing the 
a l leged lack of i n d e p e n d e n c e and impa r t i a l i t y of t he Royal C o u r t in the 
app l i can t ' s case should be dec la red inadmiss ib le for fai lure to exhaus t 
d o m e s t i c r e m e d i e s , p u r s u a n t to Art ic le 35 of t he C o n v e n t i o n , which s t a t es : 

" 1. The Court may only deal with the mat ter after all domestic remedies have been 
exhausted, according to the generally recognised rules of international law, and within a 
period of six months from the date on which the final decision was taken." 

In t h e G o v e r n m e n t ' s submiss ion , it would have been open to the 
app l ican t to a p p e a l to t he G u e r n s e y C o u r t of A p p e a l in respec t of any-
a l leged lack of i n d e p e n d e n c e a n d impa r t i a l i t y on t he pa r t of the Royal 
C o u r t . T h e y po in ted to t he case of Bordeaux Vineries Ltd v. States Board of 
Administration (see p a r a g r a p h 31 above) in which the C o u r t of Appea l 
found t h a t an appea l lay to it aga ins t a decision by the Bailiff on w h e t h e r 
he was disqual if ied by in te res t from h e a r i n g any m a t t e r . T h e y no ted tha t 
t he ju r i sd ic t ion of the E u r o p e a n C o u r t to dec la re an appl ica t ion 
inadmiss ib le for fai lure to e x h a u s t d o m e s t i c r e m e d i e s , even w h e n such 
a r g u m e n t s w e r e re jec ted by the C o m m i s s i o n , was not in doub t . They 
c la imed t h a t t h e r e was no r e a s o n why the exercise of t he ju r i sd ic t ion 
should d e p e n d on the C o m m i s s i o n having given de ta i l ed cons ide ra t ion to 
t he point . 

39. T h e app l ican t c o n t e n d e d t h a t t he G o v e r n m e n t w e r e e s topped from 
ra i s ing an object ion of non -exhaus t i on , a m o n g o t h e r r e a s o n s because they 
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had s t a t e d before t he C o m m i s s i o n ' s admiss ibi l i ty decision t h a t " t he 
G o v e r n m e n t concedes tha t it was not r easonab ly p rac t i cab le for the 
app l i can t to have add res sed any of his c o m p l a i n t s to a n o t h e r a u t h o r i t y " . 
H e cons ide red t h a t in any event no d o m e s t i c r e m e d y had been avai lable to 
h im, as the Bordeaux Vineries case had dec ided tha t the Bailiff's funct ions as 
P r e s i d e n t of the S t a t e s did not p rec lude h im from s i t t ing as a j u d g e in 
ac t ions aga ins t t he S ta t e s . 

40. T h e C o u r t no tes t h a t the G o v e r n m e n t ' s submiss ions were not 
ra ised before t he C o m m i s s i o n . T h e G o v e r n m e n t a r e the re fo re e s topped 
from re lying on t h e m (see, a m o n g m a n y o t h e r a u t h o r i t i e s , the Vasi lescu 
v. R o m a n i a j u d g m e n t of 22 May 1998, Reports of Judgments and Decisions 
1998-III, p . 1074, § 3 4 ) . 

B. A p p l i c a b i l i t y o f A r t i c l e 6 

4 1 . The pa r t i e s a g r e e d t h a t Art ic le 6 § 1 of t h e C o n v e n t i o n was 
appl icable to the p roceed ings in t he p r e s e n t case , and the C o u r t so finds. 

C. W aiver 

42. T h e G o v e r n m e n t c la imed t h a t w h e r e a legally r e p r e s e n t e d 
app l ican t had failed to raise an object ion to the t r i buna l w h e n it was 
open to him to do so, he mus t - even if t he appl ica t ion was admiss ib le -
be d e e m e d to have waived his r ight to object to t he i n d e p e n d e n c e and 
impar t i a l i t y of t h a t t r i buna l . 

43 . T h e appl ican t s u b m i t t e d tha t t he G o v e r n m e n t ' s submiss ions were 
a m e r e r epe t i t i on of the i r submiss ions as to non-exhaus t ion of d o m e s t i c 
r e m e d i e s , a n d tha t t hey should be d i smissed for t he s a m e reason . H e 
cons ide red t h a t t he G o v e r n m e n t had not , in any event , es tab l i shed a 
waiver . 

44. T h e C o u r t recal ls t ha t in t he con tex t of a compla in t conce rn ing the 
absence of a public h e a r i n g in civil p roceed ings , it has held tha t "a waiver 
mus t be m a d e in an unequivoca l m a n n e r and mus t not r u n c o u n t e r to any 
i m p o r t a n t publ ic i n t e r e s t " (see t he H a k a n s s o n and S tu resson v. Sweden 
j u d g m e n t of 21 F e b r u a r y 1990, Ser ies A no. 171-A, p. 20, § 66) . N o 
express waiver was m a d e iti the p r e s e n t case . T h e ques t ion , as in the 
H a k a n s s o n and S tu resson case , is w h e t h e r t h e r e was a taci t one . T h e 
answer to the ques t i on w h e t h e r t he app l ican t ough t to have t a k e n u p his 
c o m p l a i n t wi th e i t h e r the Bailiff at t he h e a r i n g on 6 J u n e 1993, or on 
appea l wi th the C o u r t of Appea l , d e p e n d s on w h a t was r ea sonab le in the 
c i r c u m s t a n c e s of the case . In assess ing tha t r e a s o n a b l e n e s s , t he C o u r t 
no tes first t h a t in the Bordeaux Vineries case r e fe r red to by t he 
G o v e r n m e n t , t he C o u r t of Appea l found t h a t t h e r e was no s t r u c t u r a l 
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conflict b e t w e e n the Bail iffs du t i e s in t he Royal C o u r t and in t he S ta te s of 
De l ibe ra t ion . 

Secondly, the C o u r t no tes t h a t the a r g u m e n t of waiver was m a d e for 
the first t i m e before t he C o u r t : it was not ra ised before t h e C o m m i s s i o n 
e i t he r pr ior or s u b s e q u e n t to t he C o m m i s s i o n ' s decis ion on admissibi l i ty . 

45 . Given the c lear s t a t e m e n t of the C o u r t of Appea l in the Bordeaux 
Vineries case t h a t t he Bail iffs cons t i tu t iona l functions in connec t ion with 
t he S t a t e s do not impinge on his jud ic ia l i n d e p e n d e n c e , a n d t h e fact t h a t a 
domes t i c cha l lenge was not only not p u r s u e d by the app l ican t in the 
domes t i c p roceed ings , bu t was not ra i sed by the G o v e r n m e n t unt i l a late 
s tage of t he Conven t i on p roceed ings , the C o u r t finds t h a t the app l i can t ' s 
fai lure to cha l l enge the Bailiff in G u e r n s e y canno t be said to have been 
u n r e a s o n a b l e , a n d canno t a m o u n t to a taci t waiver of his r ight to an 
i n d e p e n d e n t and i m p a r t i a l t r i buna l . 

D . C o m p l i a n c e w i t h Art i c l e 6 § 1 

46. T h e app l ican t po in ted to t he non-judicial funct ions of t he Bailiff, 
c o n t e n d i n g t h a t t hey gave rise to such close connec t ions b e t w e e n the 
Bailiff as a jud ic ia l officer and the legislat ive and execut ive functions of 
g o v e r n m e n t t h a t the Bailiff no longer had the i n d e p e n d e n c e a n d 
impar t i a l i t y r e q u i r e d by Art ic le 6. As specific e x a m p l e s , t he appl ican t 
po in ted to t h r e e m a t t e r s which were not re fe r red to before t he 
C o m m i s s i o n . T h e y a r e t he facts t h a t t he Bailiff is invar iably appo in t ed 
from the office of the A t t o r n e y - G e n e r a l , t ha t he acts as L i e u t e n a n t -
Gove rno r of t he is land when t h a t office is vacan t , a n d t h a t the Bailiff who 
sat in t he p r e s e n t case had also p res ided over t he S t a t e s of De l ibe ra t ion 
when D D P 6 , t he very act which was a t issue in t he app l i can t ' s l a t e r case, 
was a d o p t e d . H e also c l a imed t h a t the Royal C o u r t gave i n a d e q u a t e 
reasons for its j u d g m e n t . 

47. T h e G o v e r n m e n t recal led t h a t t he Conven t i on does not r e q u i r e 
compl iance wi th any p a r t i c u l a r doc t r ine of s e p a r a t i o n of powers . 
T h e y m a i n t a i n e d t h a t whilst t he Bailiff has a n u m b e r of posi t ions on the 
is land, they canno t give rise to any l eg i t ima t e fear in a r easonab ly well-
in formed i n h a b i t a n t of G u e r n s e y of a lack of i n d e p e n d e n c e or 
impar t i a l i t y because t he posi t ions do not involve any real pa r t i c ipa t ion in 
legislat ive or execut ive funct ions . In pa r t i cu l a r , t hey u n d e r l i n e d t h a t w h e n 
the Bailiff p res ides over t he S t a t e s of De l ibe r a t i on or one of the four S ta t e s 
c o m m i t t e e s in which he is involved, his pa r t i c ipa t ion is not t h a t of an 
active m e m b e r , bu t r a t h e r he is an i n d e p e n d e n t u m p i r e , who ensu res 
t h a t t he p roceed ings r u n smooth ly wi thou t t a k i n g p a r t in or express ing 
approval or d i sapprova l of t he m a t t e r s u n d e r discussion. In connec t ion 
wi th the reasons for t he Royal C o u r t ' s j u d g m e n t , the G o v e r n m e n t 
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cons ide red t h a t t he Bai l i f fs s u m m i n g - u p , t a k e n t o g e t h e r wi th t he decision 
of t he J u r a t s , gave sufficient r easons to comply wi th Art ic le 6 of the 
Conven t i on . 

48. T h e C o u r t recalls t h a t in its F indlay v. the U n i t e d K i n g d o m 
j u d g m e n t (25 F e b r u a r y mi, Reports 1997-1, p. 281 , § 73) it found t h a t : 

"in order (o establish whether a tribunal can be considered as ' independent ' , regard 
must be had, inter alia, to the manner of appointment of its members and their term of 
office, the existence of guarantees against outside pressures and the question whether 
the body presents an appearance of independence... 

As to the question of ' impartiali ty ' , there are two aspects to this requirement. First, 
the tribunal must be subjectively free of personal prejudice or bias. Secondly, it must 
also be impartial from an objective viewpoint, that is, it must offer sufficient 
guarantees to exclude any legitimate doubt in this respect... 

The concepts of independence and objective impartiality are closely linked..." 

49. In t he p r e s e n t case , too, the concep ts of i n d e p e n d e n c e and 
objective impa r t i a l i t y a r e closely l inked, and the C o u r t will cons ider 
t h e m t o g e t h e r . 

50. T h e C o u r t first observes tha t t h e r e is no sugges t ion in t he p re sen t 
case t h a t the Bailiff was subjectively pre jud iced or b iased w h e n he h e a r d 
the app l i can t ' s p l a n n i n g appea l i n j u n e 1995. It has not been al leged t h a t 
t h e Bail i ff s pa r t i c ipa t ion as D e p u t y Bailiff in t he adop t ion of D D P 6 in 
1990 gives rise to ac tua l bias on his p a r t : t he app l ican t s t a t e d t h a t it was 
not possible to a s c e r t a i n w h e t h e r t h e r e was ac tua l bias because of the 
Bai l i f fs var ious funct ions , bu t he did not con tend t h a t the Bailiff was 
subjectively biased or pre judiced . 

5 1 . T h e C o u r t can a g r e e wi th the G o v e r n m e n t t h a t n e i t h e r Art ic le 6 
no r any o t h e r provision of t he C o n v e n t i o n r e q u i r e s S t a t e s to comply wi th 
any t h e o r e t i c a l cons t i tu t iona l concep ts as such. T h e ques t ion is always 
w h e t h e r , in a given case , the r e q u i r e m e n t s of t he C o n v e n t i o n a r e m e t . 
T h e p r e s e n t case docs not , t he re fo re , r e q u i r e t he appl ica t ion of any 
p a r t i c u l a r doc t r ine of cons t i tu t iona l law to the posi t ion in G u e r n s e y : t h e 
C o u r t is faced solely wi th t he ques t ion w h e t h e r t he Bailiff h a d the 
r e q u i r e d " a p p e a r a n c e " of i n d e p e n d e n c e , or the r e q u i r e d "objec t ive" 
impar t i a l i t y . 

52. In th is connec t ion , t he C o u r t no tes t h a t the Bai l i f fs funct ions a r e 
not l imi ted to jud ic ia l m a t t e r s , bu t t ha t he is also actively involved in non
jud ic ia l funct ions on the is land. T h e C o u r t does not accept the 
G o v e r n m e n t ' s analysis t ha t when the Bailiff acts in a non-judicial 
capac i ty he m e r e l y occupies posi t ions r a t h e r t h a n exerc is ing funct ions: 
even a pu re ly c e r e m o n i a l cons t i t u t iona l role m u s t be classified as a 
" funct ion" . T h e C o u r t m u s t d e t e r m i n e w h e t h e r the Bai l i f fs funct ions in 
his non-judicial capaci ty were , or were not , compa t ib l e wi th t he 
r e q u i r e m e n t s of Art ic le 6 as to i n d e p e n d e n c e and impar t i a l i ty . 
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53 . T h e C o u r t observes t h a t t he Bailiff in the p r e s e n t case had 
pe r sona l involvement wi th t he p l a n n i n g m a t t e r s a t t he h e a r t of t he 
app l i can t ' s case on two occasions. T h e first occasion was in 1990, when , 
as D e p u t y Bailiff, he p res ided over t he S ta te s of De l ibe r a t i on at t he 
adop t ion of D D P 6 . T h e second occasion was on 6 J u n e 1995, w h e n he 
p res ided over t he Royal C o u r t in t he d e t e r m i n a t i o n of t h e app l ican t ' s 
p l a n n i n g appea l . 

54. T h e C o u r t recal ls t h a t in t he case of Procola v. L u x e m b o u r g , four 
of t he five m e m b e r s of t he Conseil d'Etat had ca r r i ed ou t bo th advisory and 
jud ic ia l funct ions in the s a m e case ( j udgmen t of 28 S e p t e m b e r 1995, 
Series A no. 326, p . 16, § 45) . 

55. T h e pa r t i c ipa t ion of the Bailiff in the p r e s e n t case shows ce r t a in 
s imi lar i t ies wi th the posi t ion of t he m e m b e r s of the Conseil d'Etat in the 
Procola case . F i r s t , in n e i t h e r case was any d o u b t exp res sed in the 
d o m e s t i c p roceed ings as to t he role of the i m p u g n e d o r g a n . Secondly, and 
m o r e pa r t i cu la r ly , in bo th cases a m e m b e r , or m e m b e r s , of t he dec id ing 
t r i buna l had b e e n actively a n d formal ly involved in the p r e p a r a t o r y s tages 
of the r egu la t ion a t issue. As the C o u r t has no ted above, the Bai l i f fs non
jud ic ia l cons t i t u t iona l funct ions canno t be accep ted as be ing mere ly 
ce r em on ia l . W i t h p a r t i c u l a r respec t to his p res id ing , as D e p u t y Bailiff, 
over t he S t a t e s of De l ibe r a t i on in 1990, t he C o u r t cons iders t h a t any 
d i rec t invo lvement in the passage of legis lat ion, or of execut ive ru les , is 
likely to be sufficient to cast doubt on the jud ic ia l impa r t i a l i t y of a person 
s u b s e q u e n t l y cal led on to d e t e r m i n e a d i spu t e over w h e t h e r r easons exist 
to p e r m i t a va r i a t ion from the word ing of t he legis la t ion or rules a t issue. 
In t h e p r e s e n t case , in add i t ion to the cha i r ing role as such, t he D e p u t y 
Bailiff could exercise a cas t ing vote in t he event of even vo t ing and, as 
the Bailiff s t a t e d in t he Bordeaux Vineries case , t h e r e was n o obl igat ion on 
h im to exercise his ca s t ing vote aga ins t a p ropos i t ion before the S ta te s 
whe re t h a t vote imp inged on his conscience (see p a r a g r a p h 31 above) . 
Moreover , the S t a t e s of De l ibe r a t i on in G u e r n s e y was t he body which 
passed the r egu la t ions at issue. It can t hus be seen to have had a m o r e 
d i rec t involvement wi th t h e m t h a n had the advisory p a n e l of t he Conseil 
d'Etat w i th t he r egu la t ions at issue in t h e Procola case ( j u d g m e n t ci ted 
above, p . 12, § 25). 

56. T h e C o u r t also no tes tha t in the De H a a n case , t he j u d g e who 
p res ided over t he Appea l s T r i b u n a l was cal led upon to decide on an 
object ion for which he h imsel f was respons ib le . In t h a t case , 
n o t w i t h s t a n d i n g an absence of pre judice or bias on t h e pa r t of the j u d g e , 
the C o u r t found t h a t t he app l i can t ' s fears as to t he j u d g e ' s pa r t i c ipa t ion 
were object ivelyjust i f ied (see the De H a a n v. the N e t h e r l a n d s j u d g m e n t of 
26 Augus t 1997,Reports 1997-PV, pp . 1392-93, § § 5 0 - 5 1 ) . 

57. T h e C o u r t t h u s cons iders t h a t t he m e r e fact t h a t t he D e p u t y Bailiff 
p re s ided over the S t a t e s of De l ibe r a t i on w h e n D D P 6 was a d o p t e d in 1990 is 
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capab le of cas t ing doub t on his impa r t i a l i t y w h e n he s u b s e q u e n t l y 
d e t e r m i n e d , as the sole j u d g e of t he law in the case , t he app l i can t ' s 
p l a n n i n g appea l . T h e appl ican t the re fo re had l eg i t ima t e g r o u n d s for 
fear ing t h a t the Bailiff m a y have been inf luenced by his pr ior pa r t i c ipa t ion 
in t he adop t ion of D D P 6 . T h a t doub t in itself, however sl ight its jus t i f ica t ion , 
is sufficient to v i t ia te the impar t i a l i t y of the Royal C o u r t , a n d it is the re fore 
u n n e c e s s a r y for the C o u r t to look in to t he o t h e r aspec t s of the compla in t . 

58. It follows t h a t t h e r e has b e e n a b r e a c h of Art ic le 6 § 1. 

II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

59. Ar t ic le 41 of the Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

60. T h e appl icant r eques t ed the C o u r t to award a "just and app rop r i a t e 
s u m in compensa t ion" . In early cor respondence he refer red to t he sum of 
50,000 pounds s ter l ing (GBP) . T h e G o v e r n m e n t considered tha t t he re was 
no reason to award any sum in respect of pecun ia ry or non-pecuniary d a m a g e . 

6 1 . T h e C o u r t finds t h a t t he f inding of a violat ion cons t i t u t e s in itself 
sufficient j u s t sat isfact ion for any non-pecun ia ry d a m a g e which the 
app l i can t m a y have suffered. No specific c la im for pecun ia ry d a m a g e has 
been m a d e , and the C o u r t finds none . 

B. C o s t s a n d e x p e n s e s 

62. T h e appl ican t has s u b m i t t e d bills to ta l l ing G B P 20,913.90 
(exclusive of va lue -added tax - "VAT") . T h e G o v e r n m e n t have not 
c o m m e n t e d on t h e m . 

63 . T h e C o u r t awards the app l i can t t he s u m of G B P 20,913.90, 
t o g e t h e r wi th any V A T which m a y be payable . 

C. D e f a u l t i n t e r e s t 

64. Accord ing to t he i n fo rma t ion avai lable to the C o u r t , the s t a t u t o r y 
r a t e of i n t e r e s t appl icab le in E n g l a n d and W a l e s a t the d a t e of adop t ion of 
t h e p r e s e n t j u d g m e n t is 7.5% pe r a n n u m . 
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F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses the G o v e r n m e n t ' s p r e l im ina ry object ion; 

2. Holds t h a t t h e r e has been a violat ion of Ar t ic le 6 § 1 of t he Conven t ion ; 

3. Holds 
(a) t h a t t h e r e s p o n d e n t S t a t e is to pay t h e app l i can t , wi th in t h r e e 
m o n t h s , G B P 20,913.90 ( twenty t h o u s a n d n ine h u n d r e d a n d t h i r t e e n 
pounds s te r l ing n ine ty pence ) , t o g e t h e r wi th any va lue -added t ax t h a t 
m a y be c h a r g e a b l e ; 
(b) t h a t s imple in t e re s t at an a n n u a l r a t e of 7.5% shall be payable 
from the expi ry of t h e above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 

4. Dismisses t he r e m a i n d e r of t he app l i can t ' s c la ims for j u s t sat isfact ion. 

Done in Engl i sh , and notified in wr i t ing on 8 F e b r u a r y 2000, p u r s u a n t 
to Rule 77 §§ 2 a n d 3 of the Rules of C o u r t . 

S. DOLLÉ J . -P . C O S T A 

R e g i s t r a r P re s iden t 

In accordance wi th Ar t ic le 45 § 2 of t he C o n v e n t i o n a n d Rule 74 § 2 of 
t he Rules of C o u r t , the c o n c u r r i n g opinion of Sir J o h n Laws is a n n e x e d to 
this j u d g m e n t . 

J . -P .C . 
S.D. 
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C O N C U R R I N G O P I N I O N O F J U D G E S i r J o h n L A W S 

I add a few words of my own mere ly to e m p h a s i s e t h a t the only objective 
basis upon which, on t he facts of th is case , a viola t ion of Art ic le 6 § 1 may 
proper ly be found d e p e n d s in my view en t i re ly upon the fact t h a t the 
Bailiff who p res ided over t he Royal C o u r t in t he legal p roceed ings giving 
rise to this case p res ided also (as D e p u t y Bailiff) over the S t a t e s of 
De l ibe r a t i on in 1990 w h e n D D P 6 was a d o p t e d . T h a t is the t h ru s t of t he 
r e a s o n i n g in p a r a g r a p h 57 of t he j u d g m e n t , w i th whose t e r m s I en t i re ly 
a g r e e . 

If it were t h o u g h t a rguab l e ( pe rhaps by re fe rence to the r ea son ing in 
p a r a g r a p h 52) t h a t a violat ion migh t be shown on any wider basis , having 
r e g a r d to t he Bailiff s mul t ip le roles, I would express my firm dissent from 
any such view. W h e r e t h e r e is no ques t i on of a c t u a l bias , our task u n d e r 
Art ic le 6 § 1 m u s t be to d e t e r m i n e w h e t h e r t he r ea sonab le bys t ande r - a 
fully in formed l a y m a n w h o has no axe to g r ind - would on objective 
g r o u n d s fear t h a t t he Royal C o u r t lacks i n d e p e n d e n c e and impar t i a l i ty . I 
a m clear t h a t bu t for the coincidence of the Bai l i f fs p res idency over t h e 
S t a t e s in 1990, a n d over the Royal C o u r t in 1995, t h e r e a re no such 
objective g r o u n d s w h a t e v e r . 
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ARRÊT McGONNELL c. ROYAUME-UNT 129 

S O M M A I R E ' 

Impartialité d'un juge ayant participé antérieurement à l'adoption de la 
réglementation en litige 

Article 6 § 1 

Tribunal indépendant - Tribunal impartial -Procédure administrative -Exercice par la même 
personne de jonctions judiciaires et non judiciaires - Impartialité d'un juge ayant participé 
antérieurement à l'adoption de la réglementation en litige - Rôle du bailli à Guernesey -
Renonciation à un droit garanti par la Convention 

* * 

En 1982, le requérant fit l'acquisition d'une serre à vigne sur l'île de Guernesey. Il 
déposa sans succès plusieurs demandes afin de pouvoir résider sur son terrain. Par 
la suite, il s'installa dans un hangar d'emballage transforme, situé sur sa parcelle. 
En 1990, les autorités responsables de l 'aménagement du territoire présentèrent, 
en vue de son adoption, un projet de plan d 'aménagement détaillé aux States qf 
Délibération (organe législatif de l'île). Présidés par le bailli adjoint, les States qf 
Délibération adoptèrent le plan, qui maintenait l'interdiction de toute construction 
de type résidentiel sur le terrain du requérant. Plus tard, celui-ci fut condamné 
pour avoir modifié sans autorisation l'usage du hangar d'emballage. En 1993, il 
sollicita officiellement l'autorisation de changer l'entrepôt d'utilisation, demande 
qui fut rejetéc par les autorités responsables de l 'aménagement du territoire. Il fit 
appel auprès de la Royal Court, composée du bailli et de sept jurats . Le bailli, seul 
juge professionnel de la Royal Court, n'était autre que le bailli adjoint qui présidait 
les States qf Délibération à l'époque où le plan d'aménagement détaillé fut adopté. 
L'appel du requérant fut rejeté. 

1. Exception préliminaire du Gouvernement : les observations du Gouvernement 
selon lesquelles le requérant n'a pas épuisé les voies de recours internes se 
heurtent à forclusion, car elles n'ont pas été formulées au stade de l 'examen de la 
recevabilité. 
2. Article 6 § 1 : quant à l 'argument du Gouvernement selon lequel le requérant a 
renoncé à son droit de remettre en cause l'indépendance et l 'impartialité de la 
Royal Court en ne récusant pas le bailli, la Cour rappelle qu'une telle renonciation 
doit être non équivoque et ne se heurter à aucun intérêt public important. Le 
requérant n'ayant pas renoncé de manière explicite, il convient de déterminer s'il 
y a eu renonciation tacite. Toutefois, étant donné que la Cour d'appel a estimé 
dans une autre affaire qu'il n'y avait aucun conflit structurel entre les fonctions 
du bailli au sein de la Royal Court et au sein des States qf Délibération, et que le 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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Gouvernement n'a soulevé la question qu'à un stade avancé de la procédure devant 
les organes de la Convention, la non-récusation du bailli par le requérant ne 
saurait être considérée comme déraisonnable, ni constituer une renonciation 
tacite à son droit d'être entendu par un tribunal indépendant et impartial. 
Les notions d'indépendance et d'impartialité objective sont étroitement liées et 
doivent être examinées conjointement. Le requérant n'a nullement prétendu que 
le bailli aurait manifesté un parti pris ou un préjugé subjectif. Ni l'article fi ni 
aucune autre disposition de la Convention n'exigent des Etats qu'ils se 
conforment à des concepts constitutionnels en tant que tels; la question est de 
savoir si le bailli possédait 1'«apparence» d'indépendance et l 'impartialité 
«objective» requises. A cet égard, le bailli exerçait des fonctions à la fois 
judiciaires et non judiciaires, ces dernières ne pouvant être considérées comme 
purement protocolaires. Toute participation directe à l'adoption de textes 
législatifs ou réglementaires peut suffire à jeter le doute sur l'impartialité 
judiciaire d'une personne amenée ultérieurement à trancher un différend sur le 
point de savoir s'il existe des motifs justifiant que l'on s'écarte du libellé des 
textes législatifs ou réglementaires en question. En l'espèce, le bailli avait présidé 
en tant que bailli adjoint les States oj Délibération lors de l'adoption du plan 
d'aménagement et avait disposé d'une voix prépondérante qu'il n'était pas obligé 
d'utiliser contre une proposition si un tel vote était contraire à ce que lui dictait sa 
conscience. En conséquence, le simple fait que le bailli adjoint ait présidé les States 
ofDélibération lors de l'adoption du plan est susceptible d'inspirer des doutes quant 
à son impartialité lorsqu'il a ultérieurement été amené à trancher l'appel du 
requérant. Le requérant était fondé à craindre que le bailli ait pu être influencé 
par sa participation antérieure à l'adoption du plan, et ce doute suffit à altérer 
l'impartialité de la Royal Court. 
Conclusion: violation (unanimité). 

Article 4 1 : la Cour juge que le constat d'une violation fournit en soi une 
satisfaction équitable suffisante pour le dommage moral que le requérant aurait 
pu subir. Elle lui alloue une somme au titre des frais et dépens. 

Jurisprudence citée par la Cour 

Ilâkansson et Sturessonc. Suède, arrêt d u 2 1 février 1990, série A n" 171-A 
Procola c. Luxembourg, arrêt du 28 septembre 1995, série A n" 326 
Eindlay c. Royaume-Uni, arrêt du 25 février 1997, Recueil des arrêts et décisions 1997-1 
De Haan c. Pays-Bas, arrêt du 26 août 1997, Recueil 1997-IV 
Vasilescu c. Roumanie, arrêt du 22 mai 1998, Recueil 1998-III 
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En l 'a f fa ire M c G o n n e l l c. R o y a u m e - U n i , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s ième sect ion) , 

s i égean t en u n e c h a m b r e composée de : 
M M . J . - P . COSTA, président, 

P. KÛRIS , 

M m e F . TlJLKENS, 

M M . W. FUHRMANN, 

K . J U N G W I E R T , 

M m e H .S . GBEVEjuges, 
Sir J o h n LAWSjuge ad hoc, 

et de M m e S. DOLLÉ,greffière de section, 
Après en avoir dé l ibéré en c h a m b r e du conseil les 28 s e p t e m b r e 1999, 

25 j a n v i e r et 1 e r février 2000, 
R e n d l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r pa r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 4 d é c e m b r e 1998, d a n s le délai 
d e t rois mois q u ' o u v r a i e n t les anc i ens a r t i c l es 32 § 1 e t 47 d e la Conven t ion 
de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la 
Conven t i on »). 

2. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n° 28488/95) d i r igée 
con t re le R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l ande du Nord et dont 
u n r e s so r t i s san t de cet E t a t , M. R icha rd J a m e s J o s e p h McGonne l l («le 
r e q u é r a n t » ) , avait saisi la C o m m i s s i o n le 29 j u i n 1995 en ve r tu de 
l ' anc ien ar t ic le 25. 

3 . La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens ar t ic les 44 et 48 , 
ainsi q u ' à la déc l a r a t i on b r i t a n n i q u e r econna i s san t la ju r id ic t ion 
obl iga to i re de la C o u r (ancien ar t ic le 46) . Elle a pour objet d ' ob t en i r u n e 
décis ion su r le po in t de savoir si les faits de la cause révè len t u n m a n q u e 
m e n t de l 'E ta t d é f e n d e u r aux exigences de l 'ar t ic le 6 de la Conven t ion . 

4. A la sui te de l ' en t rée en v igueu r du Pro tocole n" 11 à la Conven t ion 
le I e ' n o v e m b r e 1998, et c o n f o r m é m e n t à l ' a r t ic le 5 § 4 dud i t Pro tocole , lu 
en combina i son avec les a r t ic les 100 § 1 et 24 § 6 du r è g l e m e n t de la Cour 
(«le r è g l e m e n t »), u n collège de la G r a n d e C h a m b r e a décidé le 14 j a n v i e r 
1999 q u e l 'affaire se ra i t e x a m i n é e pa r u n e c h a m b r e cons t i tuée au sein d e 
l 'une des sect ions de la C o u r . 

5. C o n f o r m é m e n t à l 'ar t ic le 52 § 1 du r è g l e m e n t , le p r é s iden t de la 
Cour , M. L. W i l d h a b e r , a a t t r i b u é l 'affaire à la t r o i s i ème sect ion. La 
c h a m b r e cons t i t uée au sein de lad i te sect ion c o m p r e n a i t de plein droi t 
Sir Nicolas B r a t z a , j u g e élu au t i t r e d u R o y a u m e - U n i (ar t ic les 27 § 2 de 
la Conven t i on et 26 § 1 a) du r è g l e m e n t ) , et M. J . -P . C o s t a qui a a s s u m é la 
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p ré s idence de la sect ion et donc de la c h a m b r e (ar t ic les 12 et 26 § 1 a) du 
r è g l e m e n t ) . Les a u t r e s m e m b r e s dés ignés p o u r c o m p l é t e r la c h a m b r e 
é t a i en t M. P . Kûr i s , M m e F. T u l k e n s , M. W. F u h r m a n n , M. K . J u n g w i e r t 
et M m c H . S . Grève (ar t ic le 26 § 1 b) du r è g l e m e n t ) . 

A la su i te du dépo r t de Sir Nicolas B r a t z a , qu i avait pa r t i c ipé à 
l ' e x a m e n de l 'affaire pa r la Commis s ion (ar t ic le 28 du r è g l e m e n t ) , le 
g o u v e r n e m e n t b r i t a n n i q u e (« le G o u v e r n e m e n t » ) a dés igné Sir J o h n 
Laws p o u r s iéger en qua l i t é de j u g e ad hoc (ar t ic les 27 § 2 de la 
Conven t i on et 29 § 1 du r è g l e m e n t ) . 

6. E n ve r tu d e l 'ar t ic le 59 § 2 du r è g l e m e n t , la c h a m b r e a déc idé , 
le 8 j u i n 1999, de ten i r une aud ience , qui s 'est dé rou l ée en public 
le 28 s e p t e m b r e 1999 au Pala is des Dro i t s de l ' H o m m e à S t r a s b o u r g . 

O n t c o m p a r u : 

- pour le Gouvernement 
M m e S. LANGRISH, m i n i s t è r e des Affaires é t r a n g è r e s 

et du C o m m o n w e a l t h , 
Sir Sidney KENTRIDGE QC, 

M M . D . ANDERSON QC, 

G . ROWLAND QC, Attorney-General de G u e r n e s e y , 
R . CLAYTON, m i n i s t è r e de l ' In té r i eu r , 
P . J E N K I N S , Lord Chancellor's Department, 

M m e C. DAVIDSON, Lord Chancellor's Department, 
M. M. BIRT QC, Attorney-General d e J e r s e y , 
M m c M. GRAY, 

- pour le requérant 
M. B. EMMERSON, 

M m e J . SIMOR, conseils, 

M. R A . PERROT, avocat. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M. E m m e r s o n et Sir Sidney 
K e n t r i d g e . 

agent, 

conseils, 

conseillers ; 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. Le c o n t e x t e r e l a t i f à l ' a m é n a g e m e n t d u t e r r i t o i r e 

7. En 1982, le r e q u é r a n t a c h e t a les se r res à vigne Ca la i s Vine ry (Calais 
L a n e , S a i n t - M a r t i n ) . D a n s les a n n é e s qu i su iv i rent , il déposa un ce r t a in 
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n o m b r e de d e m a n d e s de p e r m i s de cons t ru i r e p o u r pouvoir r é s ide r su r son 
t e r r a i n . C e s d e m a n d e s furent t ou t e s re je tées , et la Royal Court le d é b o u t a 
de son appel en ju i l le t 1984. En 1986 ou 1987, il s ' ins ta l la d a n s un h a n g a r 
d ' e m b a l l a g e t r a n s f o r m é , s i tué sur son t e r r a i n . 

8. En 1988, le r e q u é r a n t , pa r le biais d ' un avocat , p r é s e n t a des 
observa t ions lors d ' une e n q u ê t e pub l ique ayan t p o u r objet d ' é t u d i e r le 
projet de plan d ' a m é n a g e m e n t dé ta i l l é n° 6 (Delailed Development Plan 
no. 6, « le D D P n° 6» ) . D a n s son r a p p o r t au p ré s iden t de la C o m m i s s i o n 
d ' a m é n a g e m e n t de l'île (Island Development Committee, « l ' I D C » ) , 
l ' inspec teur exposa les a r g u m e n t s de l 'avocat du r e q u é r a n t et ceux de 
l 'avocat de l ' IDC, et conclut q u ' u n e hab i t a t i on sur le t e r r a i n du 
r e q u é r a n t cons t i t ue r a i t u n e in t ru s ion d a n s l ' a r r i è re -pays agr icole e t 
hor t ico le . Il é ta i t favorable au projet d e l ' IDC cons i s t an t à déc l a r e r le 
t e r r a i n c o m m e faisant p a r t i e d ' u n e zone réservée à l ' ag r i cu l tu re , où 
l ' a m é n a g e m e n t sera i t g loba l emen t in te rd i t . 

9. Le 22 ma i 1990, le p rés iden t de 1TDC p r é s e n t a le D D P n° 6, encore à 
l 'é ta t de proje t , au p ré s iden t des States ojDélibération, l ' o rgane législatif de 
l'île. 

10. Les 27 e t 28 j u i n 1990, les States oj Délibération, p r é s idés p a r 
M. G r a h a m Dorey, bailli adjoint , e x a m i n è r e n t et a d o p t è r e n t le D D P n" 6. 
Le zonage du t e r r a i n du r e q u é r a n t ne fut pas modifié. 

11. Le 11 ju i l l e t 1991, une d e m a n d e ré t roac t ive de p e r m i s d e 
cons t ru i r e en vue de la t r a n s f o r m a t i o n en l ogemen t de l ' en t repô t 
d ' e m b a l l a g e fut re je tée p a r 1TDC, celle-ci é t a n t liée p a r le D D P n" 6 en 
ve r tu d u q u e l le t e r r a in en ques t ion faisait p a r t i e d ' une zone a m é n a g é e 
de s e r r e s où la cons t ruc t ion de type r é s iden t i e l é ta i t i n t e r d i t e . 

12. Le 27 m a r s 1992, le r e q u é r a n t fut c o n d a m n é p a r la Magistrates' 
Court ap r è s avoir p la idé coupab le d 'avoir modifié sans au to r i s a t i on 
l 'usage de l ' en t r epô t , en f re ignan t ainsi l 'ar t ic le 14 § 1 a) de la loi de 1966 
sur l ' a m é n a g e m e n t de l'île de G u e r n e s e y (Island Development (Guernsey) 
Law 1966, « la loi de 1966»). Il fut c o n d a m n é à ve r se r u n e a m e n d e de 
100 livres s te r l ing , assor t ie d ' u n e c o n t r a i n t e p a r corps d ' une d u r é e de dix 

j o u r s . 

13. Le 15 février 1993, l ' IDC, s ' appuyan t sur l 'ar t icle 37 § 1 h) de la loi 
de 1966, d e m a n d a l ' au to r i sa t ion de p rocéde r aux t r a v a u x nécessa i res pour 
r e m é d i e r à c e t t e a t t e i n t e à la légis lat ion en m a t i è r e d ' a m é n a g e m e n t . Le 
25 février 1993, devan t YOrdinary Court, le bailli adjoint a journa l ' e x a m e n 
de la d e m a n d e . Du r e s t e , il refusai t de c o n n a î t r e du litige au mot i f qu ' i l 
avait eu affaire au r e q u é r a n t lorsqu ' i l occupai t les fonct ions de p r o c u r e u r 
de Sa Ma je s t é (Her Majesty's Procureur). 

14. Le 18 ma i 1993, l ' IDC re je ta une nouvel le d e m a n d e d ' au to r i s a t ion 
déposée au nom du r e q u é r a n t et t e n d a n t à ce qu ' i l fût p e r m i s à celui-ci de 
c o n t i n u e r à r é s ide r d a n s l ' en t r epô t ; le 20 m a i 1993, le bailli r epoussa u n e 
d e m a n d e visant à faire s u s p e n d r e la mise en œuvre de la p r o c é d u r e prévue 
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à l 'ar t ic le 37 § 1 h ) . Le 25 j u i n 1993, \aRoyal Court, composée du bailli et de 
trois j u r a t s , fit droi t à la d e m a n d e de l ' IDC au t i t r e de la disposi t ion 
p réc i t ée . 

B. L e s f a i t s d e la c a u s e 

15. Le 10 aoû t 1993, le r e p r é s e n t a n t ac tue l du r e q u é r a n t sollicita 
officiellement et au nom du r e q u é r a n t l ' au to r i sa t ion de c h a n g e r 
l ' en t r epô t d 'u t i l i sa t ion et de c o n t i n u e r à l 'occuper j u s q u ' à ce qu ' i l soit 
s t a t u é sur un appel p robab le con t r e un refus prévis ible . Le 26 oc tobre 
1994,1TDC re je ta la d e m a n d e d a n s les t e r m e s s u i v a n t s : 

«Je vous informe que (...) la Commission a rejeté votre proposition au motif suivant, 
fondé sur les éléments qu'elle est tenue de prendre en compte en vertu de l'article 17 des 
lois de 1966-1990 sur l 'aménagement de l'île de Guernescy [htandDevelopment (Guernsey) 
Laws 1966-1990] : 

a) Plan d 'aménagement détaille n" 6, tel qu'approuvé par les States. 

Le terrain l'ait partie d'une zone aménagée de serres et la déclaration de principe 
écrite de la Commission ne prévoit pas le type d 'aménagement sollicité. J e vous 
adresse ci-joint, pour information, copie de la déclaration de principe écrite (...) » 

16. Le 6 juin 1995, la Royal Court, composée du bailli de l ' époque , 
Sir G r a h a m Dorey, e t de sept j u r a t s , e x a m i n a l ' appel du r e q u é r a n t . T o u t 
en r econna i s san t q u e la déc l a r a t i on écr i te l imi ta i t l ' a m é n a g e m e n t de la 
zone aux s e r r e s , le r e p r é s e n t a n t du r e q u é r a n t fit valoir qu ' i l exis ta i t 
toutefois en l 'espèce des moti fs jus t i f i an t l ' au to r i sa t ion de modif ier 
l ' u s age : l ' appa rence e x t é r i e u r e du b â t i m e n t d e m e u r e r a i t i nchangée et 
l 'u t i l i sa t ion hor t icole des t e r r e s ne subi ra i t a u c u n pré jud ice , si b ien qu' i l 
é ta i t abusif p o u r l ' IDC d ' a d o p t e r un point de vue i n d û m e n t res t r ic t i f 
q u a n t à ce qu' i l y avait lieu d ' a u t o r i s e r d a n s le c ad re du D D P . Le bailli 
r é s u m a ensu i t e les griefs du r e q u é r a n t aux j u r a t s , les i n fo rman t q u ' e n 
d e r n i è r e analyse la p reuve incombai t à 1TDC, qui devai t les convaincre 
q u e sa décis ion é ta i t r a i sonnab le . L ' appe l fut re je té à l ' u n a n i m i t é . La 
décision expose les moyens d ' appe l , ma i s n 'es t pas mot ivée . 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

17. La C o u r a é té invi tée à consu l t e r u n d o c u m e n t officiel r écen t 
p o r t a n t su r la C o n s t i t u t i o n de G u e r n e s e y en g é n é r a l . Il s 'agit d e s 
Pr inc ipes d i r e c t e u r s des States of Guernsey en m a t i è r e a d m i n i s t r a t i v e et 
c o m p t a b l e , publ iés en 1991 c o m m e ouvrage de ré fé rence et de bonne 
p r a t i q u e des t iné à in fo rmer et o r i en t e r les fonc t ionna i res . Ce d o c u m e n t 
con t ien t des avan t -p ropos de Sir C h a r l e s F ros sa rd , a lors bailli et 
p r é s iden t des States, ainsi q u e de M. F.N. Le C h e m i n a n t , States Supervisor. 

file:///aRoyal
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La sect ion consac rée à la C o n s t i t u t i o n et au droi t de G u e r n e s e y est t i rée 

d ' un livret réd igé pa r un ancien ba i l l i ; la pa r t i e t r a i t a n t plus spéc i a l emen t 

du s t a t u t d u bailli est ainsi libellée : 

« Le bailli est le premier citoyen et le premier représentant de l'île. 

Le bailli est nommé par lettres patentes du Souverain revêtues du sceau du Royaume 
[Great Seal q/ the Realm]. Il exerce ses fonctions «pour la durée c|u'il plaira à Sa Majesté» 
[during Her Majesty's Pleasure], étant entendu que l'âge de la retraite est fixé à soixante-
dix ans. Il préside les Slates of Election, les States of Deliberation, la Royal Court et la Cour 
d'appel [Court of Appeal] ; il est le chef de l 'administration. 

En tant que président des States of Deliberation, le bailli est habilité à s'exprimer sur 
toute question; il ne vote pas, sauf s'il y a partage égal des suffrages des membres, 
auquel cas il a voix prépondérante. En règle générale, le bailli utilise ce droit de parole 
de telle sorte que les questions sur lesquelles les States sont irrésolus fassent l'objet 
d'une nouvelle étude. A la demande des commissions, il propose des mesures aux 
States, mais peut aussi de sa propre initiative soumettre toute question à l'assemblée. 

Le bailli constitue avec le lieutenant-gouverneur un intermédiaire entre, d 'une part , 
le Conseil privé [Privy Council] et le ministre de l'Intérieur et, d 'autre part , les autorités 
de l'île. Pour un certain nombre de questions, il est appelé, en tant que chef de 
l 'administration de l'île, à donner des orientations aux autorités de l'île. 

La création de la Commission consultative et des finances, commission de 
coordination dotée de pouvoirs consultatifs, a déchargé le bailli de certaines de ses 
responsabilités administratives, mais il peut, de sa propre initiative, saisir les .States de 
toute question qu'il a d'abord déférée à la Commission, sous réserve qu'il donne à celle-
ci la possibilité de faire connaître son point de vue aux States. 

Si le bailli est chargé de préparer les questions à soumettre aux States, il ne peut 
refuser de soulever un problème devant ceux-ci lorsque les parlementaires ou les 
commissions des States le lui demandent . L'assemblée consulte le bailli sur les 
questions touchant à la Constitution de l'île. 

Lors de l'élaboration de textes législatifs concernant l'île ou de débats résultant des 
communications du Conseil privé ou du ministère de l 'Intérieur, le bailli est tenu de 
défendre les positions de l'île dans les affaires constitutionnelles. 

Dans l'hypothèse de divergences entre la Couronne et les States, il incombe 
traditionnellement au bailli de présenter les vues de la population de l'île.» 

18. Le bailli est le p r e m i e r m a g i s t r a t de la Royal Court. De nos j o u r s , il 

occupe g é n é r a l e m e n t les fonctions de Her Majesty's Comptroller, Her Majesty's 
Procureur (Solicitor-General, Attorney-General r e s p e c t i v e m e n t ) et , depu i s 

1970, de bailli adjoint , avant de deven i r bailli . D a n s le c ad re de ses 

fonctions jud ic i a i r e s , le bailli est un m a g i s t r a t profess ionnel (les j u r a t s 

sont q u a n t à eux non profess ionnels) au sein d e la Royal Court, et p rés ide 

de p le in droi t la C o u r d ' appe l de G u e r n e s e y . D a n s le c ad re de ses fonctions 

non jud ic i a i r e s , le bailli p rés ide les States of Election, les States of Deliberation, 
ainsi q u e q u a t r e commiss ions des States (Commiss ion des n o m i n a t i o n s , 

Conse i l de cr ise , C o m m i s s i o n de la légis la t ion et Commis s ion du 

r è g l e m e n t ) , et c o n t r i b u e aux échanges e n t r e les a u t o r i t é s de l'île et le 
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g o u v e r n e m e n t du R o y a u m e - U n i et le Conse i l pr ivé. Lo r sque le bailli 
a s s u m e u n e p ré s idence d a n s le cad re de ses fonctions non jud ic i a i r e s , il 
ne vote pas sauf s'il y a p a r t a g e égal des suffrages, a u q u e l cas il a voix 
p r é p o n d é r a n t e . 

19. Les States qf Election pourvoient pa r é lect ion a u x pos tes qu i se 
t r o u v e n t v a c a n t s p a r m i ceux des douze j u r a t s . Les j u r a t s s i ègen t à la 
Royal Court en t a n t q u e m e m b r e s non profess ionnels . L e u r fonction 
cons is te à t r a n c h e r les po in t s de fait don t ils sont saisis et à déc ider s'il y 
a lieu d 'accuei l l i r un appel . P a r a i l leurs , ils sont m e m b r e s de ce r t a ines 
commiss ions des States, soit pa r ce q u e le m a n d a t d ' u n e commiss ion 
r equ i e r t l 'é lection d 'un j u r a t , soit en ra ison de c o m p é t e n c e s ou d ' i n t é r ê t s 
pe r sonne l s . Toutefo is , les j u r a t s ne peuven t faire p a r t i e de la C o m m i s s i o n 
des affaires i n t é r i e u r e s , de la C o m m i s s i o n de r é g l e m e n t a t i o n du j e u , ni 
d ' a u c u n e a u t r e commiss ion des States c h a r g é e de faire appliquer u n e 
légis la t ion dont les d isposi t ions prévoient con t re les décisions de celle-ci 
un droi t de recours a u p r è s de la Royal Court. 

20. Les States of Deliberation exe rcen t leur pouvoir législat if à 
G u e r n e s e y p a r voie de lois et d ' o r d o n n a n c e s . D a n s la p r a t i q u e , un «bil let 
d ' E t a t » est déposé devan t les States, g é n é r a l e m e n t p a r u n e commiss ion . 
Aprè s leur adop t ion pa r les States of Deliberation, les pro je ts de loi sont 
e x a m i n é s m i n u t i e u s e m e n t pa r le m i n i s t è r e de l ' I n t é r i eu r et d ' a u t r e s 
min i s t è r e s conce rnés du g o u v e r n e m e n t du R o y a u m e - U n i , avan t d ' ê t r e 
soumis au Consei l privé à Londre s en vue d ' ob t en i r l ' a g r é m e n t royal . Les 
o r d o n n a n c e s , qui ne r e q u i è r e n t pas l ' app roba t ion royale, sont pr ises en 
ve r tu des c o m p é t e n c e s l imi tées des States of Deliberation issues de la 
common law ou des pouvoirs dé l égués aux States pa r la légis lat ion de 
G u e r n e s e y ou les lois du p a r l e m e n t b r i t a n n i q u e appl icables à l'île. 

21. Les m e m b r e s des States of Deliberation ne sont pas divisés en g roupes 
po l i t i ques ; ils sont élus à t i t r e individuel et vo ten t sur t ou t e ques t i on en 
leur â m e et consc ience . Ils sont tous sur un pied d ' éga l i t é , et la d u r é e des 
d iscours et des d é b a t s en g é n é r a l n 'es t pas l imi tée . Les States do ivent se 
r é u n i r douze fois pa r a n n é e civile. Les sessions d u r e n t d ' h a b i t u d e un ou 
deux j o u r s . 

22. Les commiss ions des States a s su ren t l ' admin i s t r a t i on de 
G u e r n e s e y . Il y a env i ron c i n q u a n t e commiss ions , a u x q u e l l e s des t â ches 
admin i s t r a t i ve s précises sont ass ignées pa r u n e loi ou dé l éguées pa r les 
States of Deliberation. C h a q u e commiss ion est d i r e c t e m e n t r esponsab le 
devan t les States of Deliberation. 

2 3 . A u c u n e commiss ion n ' a p r é p o n d é r a n c e su r les a u t r e s , enco re q u e la 
C o m m i s s i o n consu l ta t ive et des f inances soit la p r inc ipa le . Celle-ci 
supervise les ques t i ons re la t ives au T r é s o r et e x a m i n e l ' ensemble des 
propos i t ions et r a p p o r t s qui se ron t soumis aux States of Deliberation. Les 
commiss ions ont c h a c u n e à leur t ê te un chef ou u n d i r e c t e u r et bénéficient 
de l ' ass is tance d 'un service c o m p t a n t q u e l q u e 1 800 fonc t ionna i res . 
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24. La C o m m i s s i o n des n o m i n a t i o n s , l 'une des commiss ions des States, 
est c h a r g é e de pourvoi r c e r t a i n s pos te s v a c a n t s de fonc t ionna i res . A 
q u e l q u e s excep t ions près , elle n o m m e les h a u t s fonc t ionnai res de g r a d e 8, 
voire au-de là . Les fonctions en ques t i on sont celles de States Supervisor et 
d ' a u t r e s h a u t s fonc t ionna i res c o m m e le pe r sonne l médica l de h a u t r a n g , 
le d i r e c t e u r de la pr ison et le chef de la police. La C o m m i s s i o n n ' a j a m a i s 
n o m m é de d i r e c t e u r de l ' IDC. D a n s les dix a n n é e s écoulées avan t le 
31 d é c e m b r e 1998, la C o m m i s s i o n des n o m i n a t i o n s s 'est r é u n i e à vingt-
q u a t r e r ep r i ses . 

25. Le Conse i l de crise est hab i l i t é à d é c r é t e r l ' é ta t d ' u r g e n c e , à 
p r e n d r e des m e s u r e s d ' excep t ion lo r sque la popu la t ion ou u n e par t ie 
subs tan t i e l l e de celle-ci r i sque d ' ê t r e pr ivée des é l é m e n t s ind ispensab les 
à la vie, et à p r e n d r e d ' a u t r e s d isposi t ions essent ie l les en cas d ' agress ion 
p a r u n e pu i s sance é t r a n g è r e . Il s 'est r é u n i t rois fois au cours des dix 
d e r n i è r e s a n n é e s . A a u c u n e de ces occasions l 'é ta t d ' u r g e n c e n ' a é té 
d é c r é t é . 

26. La C o m m i s s i o n de la légis lat ion, qui se r éun i t environ une fois par 
mois , e x a m i n e et révise les pro je ts de loi, e x a m i n e e t p r é p a r e les 
o r d o n n a n c e s et , d a n s ce r t a ins cas , décide de l ' en t rée en v igueu r d ' une 
o r d o n n a n c e en a t t e n d a n t son e x a m e n pa r les States of Deliberation. Elle a 
usé de ce t t e p ré roga t ive à seize repr i ses au cours des dix d e r n i è r e s a n n é e s . 

27. La C o m m i s s i o n du r è g l e m e n t veille à ce q u e les séances des States 
of Deliberation se t i ennen t c o n f o r m é m e n t au r è g l e m e n t , reçoit les 
obse rva t ions des States et fo rmule les s i ennes à l ' a t t en t ion de ceux-ci en 
vue de la modif icat ion du r è g l e m e n t . Elle s 'est r éun i e vingt-c inq fois au 
cours des qu inze d e r n i è r e s a n n é e s . 

28. D a n s les é changes e n t r e , d ' u n e p a r t , les a u t o r i t é s de l'île e t , d ' a u t r e 
p a r t , le g o u v e r n e m e n t b r i t a n n i q u e et le Consei l privé, le rôle du bailli t i re 
son or ig ine de la fonction t r ad i t i onne l l e de celui-ci cons i s t an t à dé fendre 
les posi t ions des h a b i t a n t s de l'île a u p r è s de la C o u r o n n e . Le bailli 
p r é s e n t e les po in t s de vue d ' une commiss ion des States hors de l'île 
lorsqu ' i l y est spéc i f i quemen t invité et en ve r tu d ' un m a n d a t préc is . Les 
obse rva t ions sont g é n é r a l e m e n t fo rmulées au n o m des pe t i t es 
commiss ions . C e t t e fonction est i l lus t rée pa r le rôle q u ' a j o u é le bailli en 
négoc ian t le m o n t a n t des frais de scolar i té à la c h a r g e des é t u d i a n t s de 
G u e r n e s e y qui f r é q u e n t e n t des é t a b l i s s e m e n t s d ' e n s e i g n e m e n t s u p é r i e u r 
au R o y a u m e - U n i , et en d e m a n d a n t au g o u v e r n e m e n t de vei l ler à ce que 
l ' aé ropor t d ' H e a t h r o w réserve des c r é n e a u x ho ra i r e s aux avions en 
p rovenance d ' a é r o p o r t s r ég ionaux c o m m e celui de G u e r n e s e y . 

29. Le States Supervisor, p r é s iden t de la C o m m i s s i o n consu l ta t ive et des 
f inances , est le p r e m i e r consei l ler po l i t ique d e celle-ci et le chef de la 
fonction pub l ique de G u e r n e s e y . Il est en r e l a t ion avec d ' a u t r e s hau t s 
fonc t ionna i res a u sujet de l ' en semble des p ropos i t ions légis lat ives et 
a u t r e s ques t i ons admin i s t r a t i ve s i m p o r t a n t e s soumises pa r les 
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d i f férentes commiss ions a u x States of Deliberation, et p r é s e n t e ses 
c o m m e n t a i r e s en vue des d iscuss ions de la Commis s ion consu l ta t ive et 
des finances. P a r a i l l eurs , il conseil le les p r é s i d e n t s des a u t r e s 
commiss ions et , le cas é c h é a n t , ass is te aux r éun ions de celles-ci. 

30. L 'a r t ic le 14 § 1 a) de la loi de 1966 sur l ' a m é n a g e m e n t de l'île de 
G u e r n e s e y dispose : 

«Nul ne peut, sans l'autorisation écrite de la Commission, procéder à l 'aménagement 
d'un terrain. » 

Aux t e r m e s de l 'ar t icle 17, a l inéa a) : 

«Dans l'exercice de ses prérogatives découlant de l'article qui précède, la 
Commission prend en considération tout plan stratégique et global approuvé par les 
States et tout plan d 'aménagement détaillé ayant reçu pareille approbation.» 

31 . D a n s l 'affaire Bordeaux Vineries Ltd v. States Board of Administration 
(4 aoû t 1993), u n e object ion fut soulevée du fait q u e le bailli s iégeai t à la 
Royal Court d a n s u n e ac t ion i n t e n t é e con t re la C o m m i s s i o n de 
l ' admin i s t r a t i on (States Board of Administration), l 'une des pr inc ipa les 
commiss ions des States. La C o u r d ' appe l re leva que le bailli de l ' époque 
avait e s t imé en p r e m i è r e in s t ance que : 

«Au regard de la situation constitutionnelle (...) c'est d'abord envers la Couronne que 
je m'oblige en toutes choses, et je n'embrasse pas la cause des States (...) La question de 
ma voix prépondérante a été soulevée (...) Le vote doit être émis dans le respect de la 
Constitution. Je traduisais cette exigence en votant contre toute proposition au sein des 
States et n'envisageais d 'autre option que si un tel vote était contraire à ce que me dictait 
ma conscience.» 

S 'agissant de l ' ex is tence d 'un appe l formé a u p r è s de la C o u r d ' appe l , 
celle-ci a observé q u e : 

«la décision sur le moyen selon lequel le bailli (...) ne peut connaître d'une affaire en 
raison d'un intérêt personnel appartient au premier chef au bailli lui-même (...) Une 
telle décision est susceptible d'appel auprès de cette Cour.» 

Q u a n t à la pa r t i c ipa t ion du bailli , la C o u r d ' appe l a e s t imé q u e : 

« La loi confère au bailli des attributions au sein de la Royal Court et des States. Du fait 
de cette double fonction, il est parfois amené à prendre part à l'exercice par la Cour de 
sa compétence sur les States. J e ne pense pas qu'en pareille situation, les responsabilités 
du bailli au sein des States le rendent incapable de remplir ses obligations au sein de 
cette Cour. Il est à même de s'acquitter convenablement des deux responsabilités, car 
bien qu'il soit membre des States, sa position particulière au sein de cette assemblée 
implique qu'il n'est responsable ni des décisions des States ni des actes de leurs services 
(...)» 

P R O C É D U R E D E V A N T L A C O M M I S S I O N 

32. M. M c G o n n e l l a i n t rodu i t sa r e q u ê t e a u p r è s d e la C o m m i s s i o n 
le 2 9 j u i n 1995. 
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33 . La C o m m i s s i o n a déc la ré la r e q u ê t e (n° 28488/95) p a r t i e l l e m e n t 
recevable le 22 j a n v i e r 1998. D a n s son r a p p o r t d u 20 oc tob re 1998 
(anc ien ar t ic le 31 de la Conven t ion ) , elle conclut , p a r v ingt-c inq voix 
con t re cinq, qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la Conven t ion . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R P A R L E G O U 

V E R N E M E N T 

34. La pr inc ipa le observa t ion écr i te du G o u v e r n e m e n t consis ta i t à 
d i re q u e la r e q u ê t e devai t ê t r e déc l a r ée i r recevable en app l ica t ion d e 
l 'ar t icle 35 de la Conven t ion . A t i t r e subs id ia i re , le G o u v e r n e m e n t 
sou tena i t qu ' i l n 'y avait pas eu violat ion de l 'ar t icle 6 § 1 de la Conven t ion . 

35 . D a n s ses observa t ions ora les , le G o u v e r n e m e n t a aff irmé q u e les 
faits don t le r e q u é r a n t t i ra i t gr ief n ' e m p o r t a i e n t pas violat ion de 
l 'ar t ic le 6 de la Conven t ion . D a n s ses observa t ions finales, il a a r g u é que 
la s i tua t ion cons t i tu t ionne l l e du bailli a u r a i t pu faire l 'objet d ' un recours , 
qui n ' a pas é té mis en œ u v r e . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

36. Le r e q u é r a n t p r é t e n d n 'avoi r pas bénéficié des g a r a n t i e s de 
l 'ar t ic le 6 § 1 de la Conven t i on lo r sque son affaire a é t é e n t e n d u e par la 
Royal Court de G u e r n e s e y le 6 j u i n 1995. La disposi t ion p e r t i n e n t e de 
l 'ar t icle 6 se lit c o m m e suit : 

« 1 . Toute personne a droit à ce que sa cause soit entendue équitablement, 
publiquement et dans un délai raisonnable, par un tribunal indépendant et impartial, 
établi par la loi, qui décidera, soit des contestations sur ses droits et obligations de 
caractère civil, soit du bien-fondé de toute accusation en matière pénale dirigée contre 
elle (...)». 

37. Le G o u v e r n e m e n t c o n t e s t e ce grief. La C o m m i s s i o n l'a r e t e n u . 

A. Sur l ' e x c e p t i o n p r é l i m i n a i r e du G o u v e r n e m e n t 

Non-épuisement allégué des voies de recours internes 

38. Le G o u v e r n e m e n t aff irme q u e le gr ief selon leque l la Royal Court a 
m a n q u é d ' i n d é p e n d a n c e et d ' impa r t i a l i t é d a n s l 'affaire du r e q u é r a n t 

1. Note du greffe: le rapport est disponible au greffe. 
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devra i t ê t r e déc la ré i r recevable pour n o n - é p u i s e m e n t des voies de recours 
i n t e r n e s , en appl ica t ion de l 'ar t icle 35 de la Conven t ion , ainsi l ibe l lé : 

« 1. La Cour ne peut être saisie qu'après l 'épuisement des voies de recours internes, 
tel qu'il est entendu selon les principes de droit international généralement reconnus, et 
dans un délai de six mois à partir de la date de la décision interne définitive.» 

Selon le G o u v e r n e m e n t , il é t a i t loisible au r e q u é r a n t d ' i n t e r j e t e r appe l 
a u p r è s de la C o u r d ' appe l de G u e r n e s e y pour objec ter à tout m a n q u e 
d ' i n d é p e n d a n c e et d ' i m p a r t i a l i t é de la Royal Court. Il renvoie à l 'affaire 
Bordeaux Vineries Ltd v. States Board qf Administration ( p a r a g r a p h e 31 ci-
des sus ) , d a n s laquel le la C o u r d ' appe l a e s t imé q u ' é t a i t suscept ib le 
d ' appe l une décision du bailli p o r t a n t sur le point de savoir s'il devai t ê t r e 
exclu de l ' examen d ' u n e affaire en ra ison d 'un i n t é r ê t pe r sonne l . Le 
G o u v e r n e m e n t observe q u e la C o u r e u r o p é e n n e a i n d u b i t a b l e m e n t la 
c o m p é t e n c e de déc l a r e r une r e q u ê t e i r recevable pour n o n - é p u i s e m e n t 
des voies de r ecour s i n t e r n e s m ê m e si la C o m m i s s i o n a r e j e t é les 
a r g u m e n t s en ce sens . Il aff irme qu' i l n 'y a a u c u n e ra ison q u e l 'exercice 
de ce pouvoir soit lié pa r le fait que la C o m m i s s i o n a e x a m i n é ce point de 
m a n i è r e approfond ie . 

39. Le r e q u é r a n t sou t i en t q u e le G o u v e r n e m e n t se t rouve forclos à 
soulever l ' except ion de n o n - é p u i s e m e n t , n o t a m m e n t parce qu' i l a 
i nd iqué , s ' ag issant de la décision de recevabi l i té de la C o m m i s s i o n , q u e 
«le G o u v e r n e m e n t a d m e t qu' i l n ' é t a i t pas possible au r e q u é r a n t , à un 
d e g r é r a i sonnab le , de s o u m e t t r e ses griefs à une a u t r e a u t o r i t é » . Il 
e s t ime q u ' e n tou t é t a t de cause a u c u n r ecour s i n t e r n e ne lui é t a i t ouver t , 
ca r en l 'affaire Bordeaux Vineries il avai t é té décidé q u e les fonctions de 
p ré s iden t des States exercées pa r le bailli n ' e m p ê c h a i e n t pas celui-ci de 
c o n n a î t r e des act ions d i r igées con t r e les States. 

40. La C o u r relève q u e les observa t ions du G o u v e r n e m e n t n 'on t pas 
é té fo rmulées devan t la C o m m i s s i o n . Elles se h e u r t e n t donc à forclusion 
(voir, p a r m i b e a u c o u p d ' a u t r e s , l ' a r rê t Vasi lcscu c. R o u m a n i e du 22 mai 
1998, Recueil des arrêts et décisions 1998-III, p . 1074, § 34) . 

B. S u r l ' a p p l i c a b i l i t é d e l 'art ic le 6 

4 1 . Les pa r t i e s conv iennen t que l 'ar t icle 6 § 1 de la Conven t i on est 
appl icable à la p r é s e n t e p r o c é d u r e , ce q u e conf i rme la Cour . 

C. R e n o n c i a t i o n 

42. Le G o u v e r n e m e n t aff irme que , lo r squ 'un r e q u é r a n t r e p r é s e n t é en 
jus t i ce a omis de soulever u n e excep t ion a u p r è s d ' une ju r id ic t ion alors 
qu'i l en a eu la possibi l i té , il faut cons idé re r - m ê m e si la r e q u ê t e est 
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r ecevable - qu ' i l a r e n o n c é à son droi t de r e m e t t r e en cause 
l ' i ndépendance et l ' impar t i a l i t é de lad i te ju r id ic t ion . 

43 . Le r e q u é r a n t sou t i en t q u e les a r g u m e n t s du G o u v e r n e m e n t ne 
font q u e r e p r e n d r e ses observa t ions re la t ives au n o n - é p u i s e m e n t des 
voies de recours i n t e r n e s , et qu ' i l s doivent ê t r e re je tés p o u r la m ê m e 
ra ison. Il e s t ime q u ' e n tou t é t a t de cause le G o u v e r n e m e n t n ' a n u l l e m e n t 
é tab l i qu ' i l y ait eu r enonc ia t ion . 

44. La C o u r rappe l le q u ' a u sujet d ' un gr ief r e la t i f à l 'absence 
d ' aud i ence pub l ique d a n s u n e ac t ion civile, elle a e s t i m é q u e «pare i l l e 
r enonc i a t i on doit ê t r e non équ ivoque et ne se h e u r t e r à a u c u n in t é rê t 
publ ic i m p o r t a n t » (a r rê t H â k a n s s o n et S tu resson c. Suède du 21 février 
1990, sér ie A n" 171-A, p. 20, § 66) . En l 'espèce, il n 'y a eu a u c u n e 
r enonc i a t i on expl ic i te . C o m m e d a n s l 'affaire H â k a n s s o n et S tu resson , il 
faut r e c h e r c h e r s'il y a eu r enonc i a t i on t ac i t e . La réponse à la ques t ion de 
savoir si le r e q u é r a n t a u r a i t dû s o u m e t t r e son gr ief soit au bailli lors de 
l ' aud ience du 6 j u in 1995, soit en i n t e r j e t an t appe l a u p r è s de la C o u r 
d ' appe l , d é p e n d de ce qui é ta i t r a i sonnab le vu les c i r cons tances de 
l 'espèce. D a n s l ' appréc ia t ion de cet é l é m e n t , la C o u r observe tout 
d ' abord que , d a n s l 'affaire Bordeaux Vineries évoquée pa r le 
G o u v e r n e m e n t , la Cour d ' appe l a e s t imé qu ' i l n 'y avai t a u c u n conflit 
s t r u c t u r e l e n t r e les fonctions du bailli au sein de la Royal Court et au sein 
des States ojDélibération. 

E n s u i t e , la C o u r relève q u e l ' a r g u m e n t re la t i f à la r enonc ia t ion a é té 
invoqué pour la p r e m i è r e fois d e v a n t la C o u r : il n ' a pas é té p r é s e n t é 
devan t la C o m m i s s i o n , ni avan t ni ap r è s sa décis ion sur la recevabi l i té . 

45. E t a n t d o n n é q u ' e n l 'affaire Bordeaux Vineries la C o u r d ' appe l a 
c l a i r e m e n t aff irmé q u e les fonctions cons t i tu t ionne l l e s du bailli au sein 
des States n ' e n t a m a i e n t pas son i n d é p e n d a n c e jud ic i a i r e , et c o m p t e t enu 
du fait q u e la r écusa t ion n ' a pas é t é d e m a n d é e pa r le r e q u é r a n t lors des 
p r o c é d u r e s i n t e r n e s et , qui plus est , n ' a é té m e n t i o n n é e pa r le 
G o u v e r n e m e n t q u ' à un s t ade avancé de la p r o c é d u r e devan t les o rganes 
de la Conven t ion , la C o u r e s t i m e q u e la non- récusa t ion du bailli de 
G u e r n e s e y par le r e q u é r a n t ne sau ra i t ê t r e cons idé rée c o m m e 
d é r a i s o n n a b l e , ni cons t i t ue r une r enonc ia t ion tac i te à son dro i t d ' ê t r e 
e n t e n d u pa r un t r i buna l i n d é p e n d a n t et impa r t i a l . 

D . S u r l ' o b s e r v a t i o n d e l 'art ic le 6 § 1 

46. Evoquan t les a t t r i b u t i o n s non jud ic ia i res du bailli , le r e q u é r a n t fait 
valoir qu ' i l en r é su l t e des l iens si é t ro i t s e n t r e la c h a r g e de m a g i s t r a t 
occupée p a r le bailli et les fonct ions législat ives et execut ives , que le 
bailli ne bénéficie plus de l ' i n d é p e n d a n c e et de l ' impar t i a l i t é r equ i ses pa r 
l 'ar t icle 6 de la Conven t ion . P o u r i l lus t rer ce t t e s i tua t ion , le r e q u é r a n t 
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m e n t i o n n e trois poin ts qui n 'on t pas é té abordés devan t la C o m m i s s i o n : le 
fait q u e le bailli soit i n v a r i a b l e m e n t r e c r u t é au pos te d'Attorney-Général, le 
fait qu ' i l a s s u m e la fonction de l i e u t e n a n t - g o u v e r n e u r de l'île lorsque c e t t e 
c h a r g e est v a c a n t e , et le fait q u e le bailli ayan t siégé en l 'espèce ai t 
é g a l e m e n t prés idé les States qfDélibération lors de l ' adopt ion du D D P n" 6, 
à savoir p r é c i s é m e n t l 'acte en cause d a n s l 'affaire p o s t é r i e u r e du 
r e q u é r a n t . Le r e q u é r a n t aff irme p a r a i l leurs q u e l ' a r rê t de la Royal Court 
est insuf f i samment mot ivé . 

47. Le G o u v e r n e m e n t rappe l le que la Conven t i on n 'exige pas 
l 'observat ion d ' une théor i e pa r t i cu l i è r e en m a t i è r e de s é p a r a t i o n des 
pouvoirs . Il sou t i en t q u e si le bailli occupe un c e r t a i n n o m b r e de c h a r g e s 
sur l'île, ce t t e s i t ua t ion ne sau ra i t susci ter , chez un h a b i t a n t de G u e r n e s e y 
r a i s o n n a b l e m e n t éclai ré , une c ra in t e lég i t ime q u a n t à un m a n q u e 
d ' i n d é p e n d a n c e ou d ' i m p a r t i a l i t é , ca r les postes en ques t ion n ' i m p l i q u e n t 
pas une pa r t i c ipa t ion vér i t ab le aux fonctions législat ives ou execut ives . Il 
soul igne en pa r t i cu l i e r q u e , lo rsque le bailli p rés ide les States qf Délibération 
ou l 'une des q u a t r e commiss ions des States dont il fait pa r t i e , c e t t e 
con t r i bu t ion n 'es t pas celle d 'un m e m b r e actif, ma i s d ' un a rb i t r e 
i n d é p e n d a n t vei l lant au bon d é r o u l e m e n t des t r a v a u x sans y in t e rven i r ni 
e x p r i m e r son a p p r o b a t i o n ou sa d é s a p p r o b a t i o n au sujet des ques t i ons 
d é b a t t u e s . S 'agissant des motifs de l ' a r rê t de la Royal Court, le 
G o u v e r n e m e n t e s t i m e q u e le r é s u m é fait pa r le bail l i , co mb i n é avec la 
décision des j u r a t s , est su f f i samment mot ivé p o u r se conci l ier avec 
l 'ar t icle 6 de la Conven t ion . 

48. La C o u r rappe l le q u e , d a n s son a r r ê t F ind lay c. R o y a u m e - U n i 
( a r r ê t du 25 février 1997,Recueil 1997-1, p. 281 , § 73), elle a dit q u e : 

«pour établir si un tribunal peut passer pour «indépendant», il faut prendre en 
compte, notamment, le mode de désignation et la durée du mandat de ses membres, 
l'existence d'une protection contre les pressions extérieures et le point de savoir s'il y a 
ou non apparence d'indépendance (...) 

Quant à la condition d '«impartial i té», elle revêt deux aspects. Il faut d'abord que le 
tribunal ne manifeste subjectivement aucun parti pris ni préjugé personnel. Ensuite, le 
tribunal doit être objectivement impartial, c'est-à-dire offrir des garanties suffisantes 
pour exclure à cet égard tout doute légitime (...) 

Les notions d'indépendance et d'impartialité objective [sont] étroitement liées (...) » 

49. D a n s la p r é s e n t e cause é g a l e m e n t , les no t ions d ' i n d é p e n d a n c e et 
d ' i m p a r t i a l i t é objective sont é t r o i t e m e n t l iées ; aussi la C o u r les 
examine ra - t - e l l e con jo in t emen t . 

50. La C o u r relève d ' e m b l é e q u ' e n l 'espèce a u c u n é l é m e n t ne laisse 
p e n s e r q u ' e n j u i n 1995 le bailli a i t man i f e s t é un pa r t i pr is ou u n pré jugé 
subject i f en conna i s san t de l 'appel du r e q u é r a n t en m a t i è r e 
d ' a m é n a g e m e n t du t e r r i t o i r e . Le r e q u é r a n t n ' a l l ègue pas que la 
pa r t i c ipa t ion du bailli , en qua l i t é de bailli adjoint , à l ' adopt ion du D D P 
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n° 6 en 1990 ait fait n a î t r e chez lui u n vé r i t ab le p ré jugé : il re lève qu ' i l est 
impossible de vérifier si un p ré jugé exis ta i t e f fec t ivement de p a r les 
d i f férentes fonctions occupées pa r le bailli , ma i s il ne p r é t e n d pas que ce 
d e r n i e r ait man i fes t é un pré jugé ou un pa r t i pris subjectif. 

5 1 . La C o u r reconna î t avec le G o u v e r n e m e n t q u e ni l 'ar t ic le 6 ni 
a u c u n e a u t r e disposi t ion de la Conven t i on n ' ex igen t des E t a t s qu' i ls se 
con fo rmen t à des concep ts cons t i t u t ionne l s en t a n t q u e te ls . D a n s tou te 
affaire, il faut se d e m a n d e r si les ex igences de la C o n v e n t i o n sont 
sa t i s fa i tes . Le cas d 'espèce ne c o m m a n d e donc pas l ' appl ica t ion d 'une 
théor ie pa r t i cu l i è re de droi t cons t i t u t ionne l à la s i t ua t ion de G u e r n e s e y : 
la C o u r est s i m p l e m e n t conf ron tée à la ques t i on de savoir si le bailli 
possédai t 1 '«apparence» d ' i n d é p e n d a n c e et l ' impar t i a l i t é «objec t ive» 
requ ises . 

52. A cet éga rd , la C o u r relève q u e les fonctions de bailli ne se bo rnen t 
pas au d o m a i n e j ud i c i a i r e , pu isqu ' i l p r e n d é g a l e m e n t u n e p a r t active à d e s 
fonctions non jud ic i a i r e s sur l 'île. La C o u r ne souscri t pas à l 'analyse du 
G o u v e r n e m e n t selon laque l le , lorsque le bailli agi t d a n s le cad re de 
c o m p é t e n c e s non jud ic ia i r e s , il ne fait q u ' o c c u p e r des pos tes sans exe rce r 
de fonc t ions : m ê m e u n rôle cons t i t u t ionne l p u r e m e n t p ro toco la i re est à 
cons idé re r c o m m e une « fonc t ion» . La C o u r se doit de d é t e r m i n e r si les 
fonctions r empl i e s p a r le baill i d a n s le c ad re de ses c o m p é t e n c e s non 
jud ic i a i r e s é t a i en t ou non compa t ib l e s avec les ex igences de l 'ar t icle 6 
re la t ives à l ' i ndépendance et à l ' impar t i a l i t é . 

53 . La C o u r observe q u ' e n l 'espèce le bailli a p e r s o n n e l l e m e n t pris 
pa r t aux ques t ions d ' a m é n a g e m e n t qu i sont au c œ u r de l 'affaire du 
r e q u é r a n t , et ce à d e u x r e p r i s e s : la p r e m i è r e fois en 1990, l o r squ ' en t an t 
q u e bailli adjoint il p rés ida i t les States of Délibération au m o m e n t de 
l ' adopt ion du D D P n" 6 ; la seconde fois le 6 j u i n 1995, lorsqu ' i l prés ida i t 
la Royal Court, qui s t a t u a i t sur l 'appel du r e q u é r a n t en m a t i è r e 
d ' a m é n a g e m e n t du t e r r i t o i r e . 

54. La C o u r rappe l le que d a n s l 'affaire Procola c. L u x e m b o u r g q u a t r e 
des cinq m e m b r e s du Conse i l d 'E t a t ava ien t c u m u l é des a t t r i b u t i o n s 
consul ta t ives et j ud ic i a i r e s d a n s la m ê m e cause ( a r r ê t du 28 s e p t e m b r e 
1995, série A n " 326, p . 16, § 4 5 ) . 

55. Le rôle du bailli d a n s la p r é s e n t e affaire offre ce r t a ines 
s imi l i tudes avec la s i tua t ion des m e m b r e s du Conse i l d 'E ta t dans 
l 'affaire Procola . T o u t d ' abord , ni d a n s u n cas ni d a n s l ' au t r e ne furent 
e x p r i m é s des dou te s d u r a n t la p r o c é d u r e i n t e r n e q u a n t au rôle de 
l 'o rgane l i t ig ieux. Ensu i t e , et plus p r é c i s é m e n t , il se t rouve d a n s les 
deux affaires q u ' u n m e m b r e ou des m e m b r e s de la j u r i d i c t i on ayant 
s t a t u é ava ien t pr is u n e p a r t active et officielle à l ' é l abora t ion du 
r è g l e m e n t en ques t ion . Ainsi q u e la C o u r l 'a relevé p lus h a u t , les 
fonct ions cons t i t u t ionne l l e s non jud ic ia i res du bailli ne s a u r a i e n t ê t re 
cons idé rées c o m m e p u r e m e n t p ro toco la i res . S 'agissant p lus pa r t i cu l i è re -
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m e n t du fait qu ' i l ait p rés idé c o m m e bailli adjoint les States of Délibération 
en 1990, la C o u r e s t ime q u e tou t e pa r t i c ipa t ion d i rec te à l ' adop t ion de 
t e x t e s législatifs ou r é g l e m e n t a i r e s peu t suffire à j e t e r le d o u t e sur 
l ' impar t i a l i t é jud ic ia i r e d ' une p e r s o n n e a m e n é e u l t é r i e u r e m e n t à 
t r a n c h e r u n différend sur le po in t de savoir s'il exis te des motifs 
jus t i f i an t q u e l 'on s ' écar te du libellé des t ex t e s législatifs ou 
r é g l e m e n t a i r e s en ques t ion . En l 'espèce, o u t r e le fait qu ' i l a s s u m a i t la 
p ré s idence , le bailli adjoint avait voix p r é p o n d é r a n t e en cas de p a r t a g e 
égal des voix ; or, c o m m e l'a ind iqué le bailli en cause d a n s l 'affaire 
Bordeaux Vineries, r i en ne l 'obligeait à u t i l i ser ce t t e voix p r é p o n d é r a n t e 
c o n t r e une propos i t ion au sein des States si un tel vote é ta i t co n t r a i r e à 
ce que lui d ic ta i t sa conscience ( p a r a g r a p h e 31 c i -dessus) . De plus, ce 
sont p r é c i s é m e n t les States of Délibération de G u e r n e s e y qui on t a d o p t é la 
r é g l e m e n t a t i o n en lit ige. O n peu t donc cons idé re r q u e cet o r g a n e a 
con t r i bué de façon plus d i r ec t e à l ' ex is tence de ces r è g l e m e n t s que le 
collège consu l t a t i f du Consei l d 'E ta t aux disposi t ions en cause dans 
l 'affaire Procola ( a r r ê t p réc i t é , p . 12, § 25). 

56. La C o u r relève é g a l e m e n t q u e , d a n s l 'affaire De H a a n , le j u g e 
p r é s i d a n t la commiss ion de recours é ta i t appe lé à c o n n a î t r e d ' une 
oppos i t ion d i r igée con t re u n e décision don t il é ta i t l u i -même re sponsab le . 
D a n s ce t t e affaire, m a l g r é l ' absence de pré jugés ou de p réven t ions de la 
pa r t du j u g e , la C o u r avai t e s t imé que les c r a i n t e s du r e q u é r a n t q u a n t à la 
pa r t i c ipa t ion du j u g e é t a i en t ob jec t ivement jus t i f iées ( a r r ê t De H a a n 
c. Pays-Bas du 26 aoû t 1997,Recueil 1997-LV, pp. 1392-1393, §§ 50-51) . 

57. La C o u r e s t ime pa r c o n s é q u e n t q u e le s imple fait que le bailli 
adjoint ait p rés idé les States qf Délibération lors de l ' adopt ion du D D P n" 6 
en 1990 est suscept ib le d ' i n sp i r e r des d o u t e s q u a n t à son impar t i a l i t é 
lorsqu ' i l a u l t é r i e u r e m e n t é té a m e n é à t r a n c h e r , c o m m e u n i q u e j u g e du 
droi t , l 'appel du r e q u é r a n t en m a t i è r e d ' a m é n a g e m e n t du t e r r i t o i r e . Le 
r e q u é r a n t é ta i t donc fondé à c r a ind re q u e le bailli ait pu ê t r e influencé 
p a r sa pa r t i c ipa t ion a n t é r i e u r e à l ' adopt ion du D D P n° 6. Ce d o u t e en 
l u i -même , quel le q u e soit la l égè re t é de sa jus t i f ica t ion , suffit à a l t é r e r 
l ' impar t i a l i t é de la Royal Court. Il n 'es t donc pas nécessa i re q u e la C o u r 
e x a m i n e les a u t r e s aspec t s du grief. 

58. En c o n s é q u e n c e , il y a eu violat ion de l 'ar t icle 6 § 1. 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

59. Aux t e r m e s de l 'ar t ic le 41 de la Conven t ion , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfai tement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable. » 
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A. D o m m a g e s 

60. Le r e q u é r a n t pr ie la C o u r de lui oct royer u n e « s o m m e j u s t e e t 
appropr iée à t i t re d ' indemnisa t ion ». D a n s une le t t re a n t é r i e u r e , il indiquai t 
la s o m m e de 50 000 livres s te r l ing (GBP) . Le G o u v e r n e m e n t considère qu'il 
n'y a aucune raison d 'accorder un m o n t a n t pour préjudice ma té r i e l ou moral . 

6 1 . La C o u r e s t ime q u e le cons ta t d ' une violat ion fourni t en soi u n e 
sat isfact ion équ i t ab l e suff isante p o u r le d o m m a g e m o r a l que le 
r e q u é r a n t a u r a i t pu subir . A u c u n e d e m a n d e pa r t i cu l i è r e n ' a é té formulée 
pour pré judice m a t é r i e l , et la C o u r n ' en aperço i t a u c u n . 

B. Fra i s e t d é p e n s 

62. Le r e q u é r a n t a produi t des fac tures d 'un m o n t a n t to ta l de 
20 913,90 G B P ( taxe sur la va leur a joutée non compr i s e ) . Le G o u v e r n e 
m e n t n ' a p r é s e n t é a u c u n e obse rva t ion sur ces fac tures . 

63 . La C o u r oc t ro ie au r e q u é r a n t la s o m m e d e 20 913,90 G B P , plus 
tout m o n t a n t pouvant ê t r e dû au t i t r e de la t axe sur la va l eu r a joutée . 

C. I n t é r ê t s m o r a t o i r e s 

64. Selon les in fo rma t ions don t d ispose la C o u r , le t a u x d ' i n t é r ê t légal 
appl icable en A n g l e t e r r e et au pays de Gal les à la d a t e d ' adop t ion du 
p r é s e n t a r r ê t est de 7,5 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Rejette l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n ; 

3. Dit 
a) q u e l 'Eta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois , 
p o u r frais et d é p e n s , 20 913,90 G B P (vingt mille neuf cen t t re ize livres 
s t e r l ing qua t re -v ing t -d ix pence ) , plus tout m o n t a n t pouvan t ê t r e dû au 
t i t r e de la t axe su r la va l eu r a jou tée ; 
b) q u e ce m o n t a n t se ra à ma jo re r d ' un i n t é r ê t s imple de 7,5 % l 'an à 
c o m p t e r de l ' expi ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

4. Rejette la d e m a n d e de sa t is fact ion équ i t ab l e pour le su rp lus . 

Fai t en angla i s , puis c o m m u n i q u é pa r écri t le 8 février 2000, en 
appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ 

Greff ière 

J . -P . COSTA 

Prés iden t 
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J . -P .C . 
S.D. 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion c o n c o r d a n t e de 
Sir J o h n Laws. 
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O P I N I O N C O N C O R D A N T E D E S i r J o h n L A W S , J U G E 

(Traduction) 

J ' a j o u t e r a i q u e l q u e s r e m a r q u e s pe r sonne l l e s , s i m p l e m e n t pour 
sou l igner q u e , vu les faits de l ' espèce, le seul mot i f objectif pour lequel on 
puisse l é g i t i m e m e n t c o n s t a t e r u n e viola t ion de l 'ar t ic le 6 § 1 t i en t à mon 
avis exc lus ivement au fait que le bailli , qu i p rés ida i t la Royal Court lors de 
la p r o c é d u r e à l 'or igine de ce t t e affaire, avait é g a l e m e n t p rés idé ( comme 
bailli adjoint) les States oj Délibération en 1990, d u r a n t l ' adopt ion du D D P 
n° 6. C 'es t sur ce t t e idée q u e repose le r a i s o n n e m e n t exposé a u 
p a r a g r a p h e 57 de l ' a r r ê t , dont j ' a p p r o u v e sans réserve les t e r m e s . 

S'il é ta i t j u g é dé fendab le (en ré férence é v e n t u e l l e m e n t au 
r a i s o n n e m e n t du p a r a g r a p h e 52) q u ' u n e violat ion pû t ê t r e c o n s t a t é e sur 
un f o n d e m e n t plus la rge , eu éga rd aux rôles mul t ip les du bailli, 
j ' e x p r i m e r a i s m o n f e r m e désaccord avec un tel point de vue . Puisqu ' i l 
n 'es t ques t i on d ' a u c u n pa r t i pr is vé r i t ab le , n o t r e t â che q u a n t à l 'ar t icle 6 
§ 1 consis te à d é t e r m i n e r si un o b s e r v a t e u r avisé - un h o m m e 
o rd ina i r e mais p l e i n e m e n t aver t i et n ' ayan t a u c u n in t é r ê t pe r sonne l dans 
l 'affaire - a u r a i t des motifs objectifs de c r a i n d r e q u e la Royal Court m a n q u e 
d ' i n d é p e n d a n c e et d ' i m p a r t i a l i t é . Il est clair à m o n sens q u e hormis la 
coïncidence voulan t q u e le baill i ait p rés idé les States en 1990 et la Royal 
Court en 1995, ces moti fs objectifs n ' ex i s ten t pas . 





S T E F A N E L L I c. S A I N T - M A R I N 

(Requête n" 35396/97) 

DEUXIÈME SECTION 

ARRÊT DU 8 FÉVRIER 20001 

1. Texte français original. 
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S O M M A I R E 1 

Absence d'audience devant le magistrat appelé à statuer dans le cadre d'une 
procédure pénale 

Article 6 § 1 

Procès oral - Procédure pénale - Absence d'audience devant le magistrat appelé à statuer dans le 
cadre d'une procédure pénale 

* 
* * 

Dans le cadre d'une procédure liée à la commercialisation illicite de produits dont 
l'instruction fut confiée à un Commissaire pour la loi (Commissario délia Legge), la 
requérante fut interrogée et arrêtée. Le Commissaire pour la loi tint des audiences 
publiques afin de procéder à l'audition de témoins. Sans tenir d'audience publique 
et sans voir la requérante, le juge de première instance condamna la requérante à 
plus de quatre ans de prison assortis d'une mesure de sûreté du contrôle en raison 
de sa dangerosité. La requérante interjeta appel de ce jugement. Le même 
Commissaire pour la loi conduisit l'instruction en appel. Le juge d'appel confirma 
la condamnation de la requérante tout en réduisant la peine. 

Article 6 § 1 : si des audiences consacrées à l'audition des témoins ont bien eu lieu 
en première instance et auraient pu se tenir en appel à la demande de la 
requérante, cependant, en première instance, ces audiences se sont tenues 
devant le Commissaire pour la loi qui n'a que des fonctions d'instruction et il en 
aurait été de même en appel. Ainsi, la procédure s'est déroulée sans audience en 
première instance et en appel devant le magistrat au fond appelé à statuer, et ce, 
en application du droit en vigueur. 
Conclusion : violation (unanimité). 
Article 41 : la Cour alloue une certaine somme à la requérante en réparation de 
son préjudice moral, ainsi qu'une somme au titre des frais et dépens. 

Jurisprudence citée par la Cour 

Serrée. France, n° 29718/96, 29 septembre 1999, non publié 

1. Rédigé par le greffe, il ne lie pas la Cour. 





ARRÊT STEFANELU c. SAINT-MARIN 153 

En l 'a f fa ire S t e f a n e l l i c. S a i n t - M a r i n , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t ion) , 

s iégeant en une c h a m b r e composée de : 
M M . C.L. ROTAKIS,président, 

M . FISCHBACH, 

L. FERRARI BRAVO, 

G. BONELLO, 

M M E V . STRÂZNTCKÂ, 

M M . A . B . BAKA, 

E. LEVTTS, juges, 
et de M . E. FRIBERGH, greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil le 27 j a n v i e r 2000, 
R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n° 35396/97) d i r igée 
con t re la R é p u b l i q u e de S a i n t - M a r i n et don t u n e r e s so r t i s san te de cet 
E t a t , M m e Sylviane Stefanel l i («la r e q u é r a n t e » ) , avai t saisi la 
C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 
13 j a n v i e r 1997, en v e r t u de l ' anc ien ar t ic le 25 de la C o n v e n t i o n de 
s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la 
C o n v e n t i o n » ) . La r e q u é r a n t e est r e p r é s e n t é e p a r M c A. Selva, avocat à 
Sa in t -Mar in , et le g o u v e r n e m e n t s a i n t - m a r i n a i s («le G o u v e r n e m e n t » ) 
est r e p r é s e n t é p a r son coagen t , M. G. Ceccoli . 

Sous l 'angle de l 'ar t ic le 6 §§ 1 et 3 de la Conven t ion , la r e q u é r a n t e se 
p la ignai t du m a n q u e d ' i m p a r t i a l i t é d ' u n e p r o c é d u r e péna l e ouve r t e à son 
e n c o n t r e du fait q u e la m ê m e p e r s o n n e avai t condui t l ' ins t ruc t ion en 
p r e m i è r e i n s t ance et en appe l , q u e le m a g i s t r a t du p a r q u e t n ' a u r a i t pas 
é té n o m m é c o n f o r m é m e n t au droi t i n t e r n e , et , enfin, du fait de l ' absence 
d ' aud i ence pub l ique en p r e m i è r e in s t ance et en appe l . 

2. Le 21 oc tobre 1998, la C o m m i s s i o n ( p r e m i è r e c h a m b r e ) a décidé de 
p o r t e r la r e q u ê t e à la conna i s sance du G o u v e r n e m e n t , en l ' invi tant à 
p r é s e n t e r p a r écri t des obse rva t ions su r sa recevabi l i té et son bien-fondé. 

3. A la su i te de l ' en t r ée en v igueu r du Pro tocole n° 11 à la Conven t ion 
le l c l n o v e m b r e 1998, et c o n f o r m é m e n t à l 'ar t icle 5 § 2 de celui-ci, l 'affaire 
a é té e x a m i n é e pa r la C o u r . 

Le G o u v e r n e m e n t a p r é s e n t é ses obse rva t ions le 12 février 1999 et la 
r e q u é r a n t e y a r é p o n d u le 15 m a r s 1999. 

4. C o n f o r m é m e n t à l 'ar t ic le 52 § 1 du r è g l e m e n t de la C o u r («le 
r è g l e m e n t » ) , le p r é s iden t de la C o u r , M. L. W i l d h a b e r , a a t t r i b u é 
l 'affaire à la d e u x i è m e sect ion. La c h a m b r e cons t i tuée au sein de ladi te 
sect ion c o m p r e n a i t de plein dro i t M. L. F e r r a r i Bravo, j u g e élu au t i t r e de 
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S a i n t - M a r i n (ar t ic les 27 § 2 de la Conven t i on et 26 § 1 a) du r è g l e m e n t ) , et 
M. C L . Rozakis , p r é s iden t de la sect ion (ar t ic le 26 § 1 a) du r è g l e m e n t ) . 
Les a u t r e s m e m b r e s dés ignés pa r ce d e r n i e r p o u r c o m p l é t e r la c h a m b r e 
é t a i e n t M. M. F i schbach , M. G. Bonello, M"1 1 ' V. S t r âzn ickâ , M. A.B. B a k a 
et M . E. Levits (ar t ic le 26 § 1 b) du r è g l e m e n t ) . 

5. Le 1" j u i n 1999, la c h a m b r e a déc la ré la r e q u ê t e recevable q u a n t au 
gr ief t i ré de l ' absence d ' aud ience pub l ique en p r e m i è r e ins tance et en 
a p p e l ; elle a déc la ré la r e q u ê t e i r recevable pour le s u r p l u s ' . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

6. La r e q u é r a n t e est u n e r e s so r t i s s an t e s a i n t - m a r i n a i s e , née en 1950 et 
r és idan t en R é p u b l i q u e de Sa in t -Mar in . Elle est employée . 

7. Le 24 février 1992, le p a r q u e t de Bologne (Ital ie) d e m a n d a p a r 
commiss ion roga to i r e au t r i b u n a l de S a i n t - M a r i n de p e r q u i s i t i o n n e r le 
b u r e a u de la r e q u é r a n t e . Celle-ci é ta i t soupçonnée d ' inf rac t ions liées à la 
commerc i a l i s a t i on illicite de lait à usage zoo techn ique . 

8. L ' a u t o r i t é j ud ic i a i r e s a i n t - m a r i n a i s e déc ida d 'ouvr i r ses p r o p r e s 
inves t iga t ions et l ' enquê te fut confiée au C o m m i s s a i r e pour la loi 
(Commissario délia Legge), E. Le 28 février 1992, la r e q u é r a n t e fut 
i n t e r r o g é e et a r r ê t é e . 

9. Le 2 avril 1993, le Conse i l des X I I n o m m a M m i ' Z. en t a n t q u e 
p r o c u r e u r du fisc ( p a r q u e t ) . N ' a y a n t pu exe rce r ses fonctions pour cause 
d ' i ncompa t ib i l i t é , elle fut r e m p l a c é e le 15 avril 1993 pa r M. S. Selon la 
r e q u é r a n t e , le p r o c u r e u r du fisc a u r a i t dû ê t r e n o m m é pa r le Consei l 
G r a n d et G é n é r a l et non p a r le Consei l des XII . 

10. Le 15 d é c e m b r e 1993, le C o m m i s s a i r e pour la loi déposa les 
c h a r g e s finales. Aprè s l ' e x a m e n des t é m o i n s et le dépôt des m é m o i r e s 
des dé fenseurs , le doss ier fut r e m i s à M. G., j u g e de p r e m i è r e in s t ance . 
Des aud iences pub l iques consacrées à l ' audi t ion de t émo ins e u r e n t lieu 
les 19, 20 et 25 avril , et 3 et 4 m a i 1994. Elles se t i n r e n t devan t le 
C o m m i s s a i r e p o u r la loi. 

11. Le 19 j u i n 1996, le j u g e de p r e m i è r e ins tance p rononça son 
j u g e m e n t sans ten i r d ' aud i ence pub l ique ni voir la p r é v e n u e . Il 
c o n d a m n a celle-ci à q u a t r e ans et six mois d ' e m p r i s o n n e m e n t . Il déc ida 
aussi qu ' i l s 'agissai t d ' un sujet d a n g e r e u x et o r d o n n a à t i t r e de m e s u r e 
de sû re t é le p l a c e m e n t sous cont rô le j ud i c i a i r e . 

1. Note du greffe : la décision de la Cour est disponible au greffe. 
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12. La r e q u é r a n t e in t e r j e t a appe l et déposa ses moyens le 12 août 
1996. L ' i n s t ruc t ion en appel fut m e n é e p a r le C o m m i s s a i r e p o u r la loi E., 
qu i s 'é ta i t c h a r g é de l ' i ns t ruc t ion en p r e m i è r e in s t ance . 

13. Le 17 s e p t e m b r e 1996, la r e q u é r a n t e in t rodu is i t un r ecour s pour 
a l l éguer la violat ion des pr inc ipes f o n d a m e n t a u x du droi t i n t e r n e et de la 
C o n v e n t i o n e u r o p é e n n e des Dro i t s de l ' H o m m e . Le 26 s e p t e m b r e , elle 
déposa u n m é m o i r e . 

14. Le 31 oc tobre 1996, M. N. , j u g e d ' appe l (Giudice délie Appellazioni 
penali) p r o n o n ç a l ' a r rê t définit if en appe l , qui fut r e n d u public le 
18 n o v e m b r e 1996. D a n s sa décision, le j u g e re je ta la d e m a n d e d é n o n ç a n t 
une viola t ion des pr inc ipes f o n d a m e n t a u x , car le l ég is la teur avait déjà 
modifié la légis lat ion l i t igieuse en n o v e m b r e 1992, et il lui a p p a r t e n a i t de 
déc ide r de l ' appl ica t ion ou non de la r é fo rme aux p r o c é d u r e s p e n d a n t e s 
ou, c o m m e il l 'avait déc idé , s e u l e m e n t aux nouvel les p r o c é d u r e s . Q u a n t 
au fond, le j u g e conf i rma la c o n d a m n a t i o n mais r a m e n a la pe ine à trois 
ans d ' e m p r i s o n n e m e n t . E n o u t r e , il a n n u l a la déc l a r a t i on de d a n g e r o s i t é 
et la m e s u r e de s û r e t é . 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

15. D e p u i s l ' en t r ée en v igueur de la loi n° 83 du 28 oc tobre 1992, 
c o n c e r n a n t la r é o r g a n i s a t i o n des o r g a n e s jud ic i a i r e s , de nouvel les règles 
rég issen t le procès péna l . Toutefo is , en ce qu i conce rne la t e n u e des 
aud i ences , ladi te loi de 1992 n ' a p p o r t e a u c u n c h a n g e m e n t au r ég ime 
a n t é r i e u r . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

16. La r e q u é r a n t e se plaint de l ' absence d ' aud i ence pub l ique devan t 
les j u r id i c t ions du fond e n p r e m i è r e i n s t ance et en appe l . Elle a l lègue 
u n e viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n , ainsi libellé : 

«Toute personne a droit à ce que sa cause soit entendue (...) publiquement (...), par 
un tribunal (...) qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. Le jugement doit être rendu publiquement, mais l'accès de la salle 
d'audience peut être interdit à la presse et au public pendant la totalité ou une partie du 
procès dans l'intérêt de la moralité, de l'ordre public ou de la sécurité nationale dans une 
société démocratique, lorsque les intérêts des mineurs ou la protection de la vie privée 
des parties au procès l'exigent, ou dans la mesure jugée strictement nécessaire par le 
tribunal, lorsque dans des circonstances spéciales la publicité serait de nature à porter 
at teinte aux intérêts de la justice.» 



156 ARRÊT STEFANELLI c. SAINT-MARIN 

La r e q u é r a n t e no te q u e les j u r id i c t ions du fond ne pouva ien t pas t en i r 
d ' aud ience pub l ique d a n s l ' e x a m e n de son cas et q u e , p a r c o n s é q u e n t , 
elles ont s t a t u é ap rè s une p r o c é d u r e écr i te et sans l ' e n t e n d r e . En o u t r e , 
l 'affaire ayan t é té t r a i t é e selon la p r o c é d u r e o rd ina i r e en v igueur j u s q u ' à 
la r é fo rme du 28 oc tobre 1992 ( p a r a g r a p h e 15 c i -dessus) , la p r é v e n u e 
n 'ava i t pas la possibil i té de d e m a n d e r au juge du fond u n e aud ience 
pub l ique ou la r épé t i t i on des ac tes d ' ins t ruc t ion . La r e q u é r a n t e rappe l le 
auss i q u ' e n dro i t s a i n t - m a r i n a i s le j u g e d ' appe l a la possibi l i té de 
r é e x a m i n e r l ' ensemble de l 'affaire et , si l ' appel est in te r je té p a r le 
p r o c u r e u r du fisc, d ' agg rave r la c o n d a m n a t i o n . 

17. Le G o u v e r n e m e n t observe q u e le droi t s a i n t - m a r i n a i s , m ê m e dans 
le t ex te en v igueur à l ' époque des faits, prévoit q u ' e n p r e m i è r e in s t ance il 
y ait u n e a u d i e n c e pub l ique p o u r l ' audi t ion des t é m o i n s , au cours de 
laquel le le p r é v e n u a le dro i t d ' i n t e r r o g e r ceux-ci . C e t t e aud ience se 
dé rou le devant le C o m m i s s a i r e pour la loi. 

Au sujet de la p r o c é d u r e d ' appe l , ap r è s avoir r appe l é la «nécess i t é » que 
les g a r a n t i e s de l 'ar t icle 6 s ' app l iquen t aussi aux p r o c é d u r e s d ' appe l , le 
G o u v e r n e m e n t aff i rme que l ' absence d ' aud ience pub l ique en appe l peu t 
ê t r e jus t i f iée pa r l ' exis tence de p a r t i c u l a r i t é s de n a t u r e à exp l iquer le 
refus d ' u n e aud ience . Dans son a r g u m e n t a t i o n , le G o u v e r n e m e n t 
s ' appuie su r les a r r ê t s J a n - A k e Ande r s son et Fejde c. Suède ( a r r ê t s du 
29 oc tobre 1991, sér ie A n o s 212-B et 212-C) . Q u a n t au cas d ' e spèce , le 
G o u v e r n e m e n t r appe l l e q u e l 'avocat de la r e q u é r a n t e avai t la possibi l i té 
de d e m a n d e r sa p r o p r e c o m p a r u t i o n et celle de sa c l ien te , ainsi q u ' u n e 
nouvel le aud i t ion des t émo ins . De ce fait, l 'on ne p o u r r a i t pas conc lure à 
u n e v iola t ion du pr inc ipe du con t r ad ic to i r e , car la r e q u é r a n t e n ' a u r a i t pas 
d e m a n d é d ' aud i t ion et a u r a i t ainsi r enoncé i m p l i c i t e m e n t à son droi t . Pa r 
c o n s é q u e n t , la p r o c é d u r e d ' appe l a u r a i t é té équ i t ab l e m ê m e si le droi t 
s a i n t - m a r i n a i s ne prévoi t pas d ' aud ience pub l ique . 

En conclusion, il n 'y a u r a i t pas violat ion de l 'ar t icle 6 § 1 de la 
Conven t i on . 

18. Eu é g a r d a u x a r g u m e n t s qu i lui ont é té soumis , la C o u r e s t ime 
d ' abord ut i le de préc iser q u ' e n l 'espèce sa t â che ne consis te q u ' à vérifier 
si le G o u v e r n e m e n t a g a r a n t i à la r e q u é r a n t e la possibi l i té d 'un e x a m e n 
de son affaire en a u d i e n c e pub l ique . 

19. La C o u r r appe l l e q u e la publ ic i té des d é b a t s jud ic i a i r e s cons t i tue 
un pr inc ipe f o n d a m e n t a l consacré pa r l 'ar t icle 6 § 1 de la Conven t ion . Elle 
p ro t ège les jus t i c iab les con t re une ju s t i ce sec rè te é c h a p p a n t au cont rô le 
du public et cons t i tue a insi l 'un des moyens de c o n t r i b u e r à p rése rve r la 
confiance dans les t r i b u n a u x . P a r la t r a n s p a r e n c e qu 'e l le d o n n e à 
l ' admin i s t r a t i on de la j u s t i ce , elle a ide à a t t e i n d r e le bu t de l 'ar t icle 6 § 1, 
à savoir le procès é q u i t a b l e , dont la g a r a n t i e c o m p t e p a r m i les pr inc ipes de 
t ou t e société d é m o c r a t i q u e (voir, en d e r n i e r l ieu, l ' a r rê t Serre c. France, 
n" 29718/96, § 21 , 29 s e p t e m b r e 1999, non publ ié ) . 
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20. D a n s le cas d ' e spèce , des aud iences consac rées à l ' aud i t ion des 
t é m o i n s ont eu lieu en p r e m i è r e ins tance et , c o m m e ind iqué p a r le 
G o u v e r n e m e n t , a u r a i e n t pu se t en i r aussi en appel si la r e q u é r a n t e 
l 'avait d e m a n d é . N é a n m o i n s , la C o u r observe q u e ladi te p r o c é d u r e ora le 
ne se sera i t pas dé rou lée devan t le m a g i s t r a t appe lé à s t a t u e r (M. G. en 
p r e m i è r e ins tance et M. N. en appe l , voir les p a r a g r a p h e s 10 et 14 ci-
des sus ) , mais devan t le C o m m i s s a i r e p o u r la loi E. ( p a r a g r a p h e s 10 et 12 
ci-dessus) qui n ' a exercé q u e des fonct ions d ' i n s t ruc t ion de l 'affaire. La 
p r o c é d u r e devan t le m a g i s t r a t du fond s'est dé rou l ée sans aud ience 
publ ique en p r e m i è r e ins tance et en appe l . 

21 . Q u o i q u e le G o u v e r n e m e n t ne l 'ait pas invoqué , la C o u r rappe l le 
q u ' a u x t e r m e s de la seconde p h r a s e de l 'ar t ic le 6 § 1, l 'accès de la salle 
d ' aud i ence peu t , d a n s ce r t a ines c i rcons tances , ê t r e in t e rd i t à la p resse et 
au publ ic . La C o u r c o n s t a t e que l ' absence d ' aud i ence ne t i re pas son 
or ig ine d ' u n e décision du j u g e , mais d 'une appl ica t ion du droi t en 
v igueur . Toutefo is , eu éga rd aux faits de l 'espèce et a u x m a n q u e m e n t s 
r e p r o c h é s à la r e q u é r a n t e , la C o u r est d 'avis q u ' a u c u n des cas de figure 
é n u m é r é s pa r ce t t e d isposi t ion ne t rouva i t à s ' app l iquer . 

22. Dès lors, la C o u r cons idère qu ' i l y a eu violat ion de l 'ar t ic le 6 § 1 de 
la C o n v e n t i o n en ce q u e la cause de la r e q u é r a n t e n ' a pas é t é e n t e n d u e 
p u b l i q u e m e n t pa r les ju r id i c t ions saisies de son affaire. 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

23. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable. » 

A. D o m m a g e 

24. La r e q u é r a n t e d e m a n d e 25 000 euros (EUR) pour le préjudice 
m o r a l r é s u l t a n t de la viola t ion a l léguée de l 'ar t icle 6 § 1 de la Conven t ion . 

25. Le G o u v e r n e m e n t n ' a fait a u c u n c o m m e n t a i r e . 
26. La C o u r j u g e q u e la r e q u é r a n t e a subi u n tor t m o r a l ce r t a in . Eu 

éga rd aux c i rcons tances de la cause , elle décide de lui oc t royer de ce chef 
la s o m m e de 10 000 000 lires i t a l i ennes ( ITL) . 

B. Fra i s e t d é p e n s 

27. L ' i n t é re s sée sollicite é g a l e m e n t le r e m b o u r s e m e n t de 25 000 E U R 
p o u r frais e n c o u r u s p o u r la p r o c é d u r e devan t la C o m m i s s i o n et la Cour . 
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28. Le G o u v e r n e m e n t n ' a déposé a u c u n c o m m e n t a i r e . 
29. Selon la j u r i s p r u d e n c e de la C o u r , un r e q u é r a n t ne peu t o b t e n i r le 

r e m b o u r s e m e n t de ses frais et d é p e n s q u e d a n s la m e s u r e où se t r ouven t 
é tabl is leur r éa l i t é , l eu r nécess i té et le c a r a c t è r e r a i sonnab le de leur t a u x 
(voir, p a r e x e m p l e , l ' a r rê t Bottazzi c. Italie [ G C ] , n° 34884/97, § 30, C E D H 
1999-V). En l 'espèce, c o m p t e t enu des é l é m e n t s en sa possession et des 
c r i t è r e s s u s m e n t i o n n é s , la C o u r e s t ime r a i sonnab le la s o m m e de 
9 000 000 I T L pour frais et dépens . 

C. I n t é r ê t s m o r a t o i r e s 

30. Selon les in fo rma t ions don t d ispose la Cour , le t aux d ' i n t é r ê t légal 
appl icable en l 'espèce à la da t e d ' adop t ion du p r é s e n t a r r ê t est de 2,5 % 
l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n ; 

2. Dit 
a) que l 'E ta t d é f e n d e u r doit ve r se r à la r e q u é r a n t e , d a n s les t rois mois 
à c o m p t e r du j o u r où l ' a r rê t se ra devenu définit if c o n f o r m é m e n t à 
l 'ar t icle 44 § 2 de la C o n v e n t i o n , 10 000 000 I T L (dix mill ions de lires 
i t a l iennes) p o u r pré jud ice m o r a l et 9 000 000 ITL (neuf mill ions de lires 
i t a l iennes) p o u r frais et d é p e n s ; 
b) q u e ces m o n t a n t s se ron t à ma jo re r d ' un i n t é r ê t s imple de 2,5 % l 'an 
à c o m p t e r de l ' exp i ra t ion dudi t déla i et j u s q u ' a u v e r s e m e n t ; 

3. Rejette la d e m a n d e de sa t is fact ion é q u i t a b l e pour le su rp lus . 

Fai t en f rançais , puis c o m m u n i q u é p a r écri t le 8 février 2000, en 
appl ica t ion de l 'ar t icle 77 §§ 2 et 3 d u r è g l e m e n t . 

Erik F R I B E R G H 

Greffier 
Ch r i s t o s R O Z A K I S 

P ré s iden t 
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STEFANELLI v. SAN MARINO JUDGMENT n i l 

S U M M A R Y 1 

Lack of a hearing before the trial or appellate judge in criminal proceedings 

Article 6 § 1 

Oral proceedings - Criminal proceedings - Lack of a hearing before the trial or appellate judge 
in criminal proceedings 

* 
* * 

The applicant was arrested and questioned in connection with proceedings 
concerning the illegal sale of products. The investigation was conducted by the 
investigating judge (Commissario della Legge). The investigating judge held public 
hearings so that the witnesses could give evidence. Without holding a public 
hearing and in the applicant's absence, the trial judge at first instance sentenced 
the applicant to more than four years' imprisonment and imposed a security 
measure on the ground that she was dangerous. The applicant appealed against 
that judgment. The same investigating judge conducted the investigation at the 
appellate stage. The appeal court judge upheld the applicant's conviction but 
reduced her sentence. 

Held 
Article 6 § I: Although hearings at which evidence was taken from the witnesses 
were held at first instance and could also have been held on appeal if the applicant 
had so requested, the hearings had taken place at first instance before the 
investigating judge, whose only role was to investigate the case. The same would 
have applied on appeal. Thus, as a result of the application of the law in force, 
there was no hearing before the judge trying the case either at first instance or 
on appeal. 
Conclusion: violation (unanimously). 
Article 41: The Court awarded the applicant a certain sum for non-pecuniary 
damage and a sum in respect of costs and expenses. 

Case-law cited by the Court 

Serve v. France, no. 29718/96, 29 September 1999, unreported 

1. This summary by the Registry does not bind the Court. 
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In t h e c a s e o f S t e f a n e l l i v. S a n M a r i n o , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r C .L . R O Z A K I S , President, 
M r M. F I S C H B A C H , 

M r L. F E R R A R I B R A V O , 

M r G. B O N E L L O , 

M r s V. S T R Â Z N T C K Â , 

M r A . B . B A K A , 

M r E. LEVTTS,judges, 
and M r E. F R I B E R G H , Section Registrar, 

H a v i n g de l i be r a t ed in p r iva te on 27 J a n u a r y 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an app l ica t ion (no. 35396/97) aga ins t t he 
Repub l i c of San M a r i n o lodged wi th t h e E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) u n d e r f o rmer Art ic le 25 of t he 
C o n v e n t i o n for the P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l 
F r e e d o m s ("the Conven t ion" ) by a San M a r i n e s e na t i ona l , Mrs Sylviane 
Stefanel l i ( " the app l i can t " ) , on 13 J a n u a r y 1997. T h e appl ican t was 
r e p r e s e n t e d by M r A. Selva, a lawyer p rac t i s ing in San M a r i n o , a n d the 
San M a r i n e s e G o v e r n m e n t ( " the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by 
the i r co-Agent , Mr G. Ceccoli . 

T h e appl ican t compla ined u n d e r Art ic le 6 §§ 1 and 3 of the Conven t ion 
of t he unfa i rness of c r imina l p roceed ings t h a t had been b r o u g h t aga ins t 
he r on t he g r o u n d s t h a t t he p r e p a r a t o r y s tages of t he p roceed ings at both 
first i n s t ance and on appea l had been d i r ec ted by the s a m e pe r son , the 
public p rosecu to r had not been appo in t ed in acco rdance wi th domes t i c 
law and t h e r e had b e e n no publ ic h e a r i n g e i t he r at first i n s t ance or on 
appea l . 

2. O n 21 O c t o b e r 1998 the C o m m i s s i o n (First C h a m b e r ) dec ided to 
give not ice of t he appl ica t ion to the G o v e r n m e n t a n d to invite t h e m to 
submi t obse rva t ions in wr i t i ng on its admiss ibi l i ty and m e r i t s . 

3. Fol lowing the en t ry in to force of Protocol No. 11 to t he Conven t ion 
on 1 N o v e m b e r 1998 and in acco rdance with Art ic le 5 § 2 thereof, t he 
appl ica t ion was e x a m i n e d by the C o u r t . 

T h e G o v e r n m e n t s u b m i t t e d t he i r obse rva t ions on 12 F e b r u a r y 1999 
and the app l ican t rep l ied on 15 M a r c h 1999. 

4. In accordance wi th Rule 52 § 1 of t he Rules of C o u r t , t he P re s iden t 
of t he C o u r t , M r L. W i l d h a b e r , ass igned the case to t he Second Sect ion. 
T h e C h a m b e r cons t i t u t ed wi th in t h a t Sect ion inc luded ex officio 
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M r L. F e r r a r i Bravo, the j u d g e e lec ted in respec t of San M a r i n o ( A r t i d e 27 
§ 2 of t he Conven t i on a n d Ru le 26 § 1 (a ) ) , and M r C.L. Rozakis , P res iden t 
of the Sect ion (Rule 26 § 1 (a) ) . T h e o t h e r m e m b e r s d e s i g n a t e d by the 
l a t t e r to comple t e the C h a m b e r were M r M. F ischbach , M r G. Bonel lo, 
Mrs V. S t ràzn ickà , M r A.B. Baka and M r E. Eevits (Rule 26 § 1 (b)) . 

5. O n 1 J u n e 1999 the C h a m b e r dec la red t he appl ica t ion admiss ib le as 
r e g a r d s the lack of a publ ic h e a r i n g at First i n s t ance a n d on appea l a n d 
inadmiss ib le as to the r e m a i n d e r . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

6. T h e app l ican t is a San M a r i n e s e na t iona l . She was bo rn in 1950 and 
lives in the Republ ic of San M a r i n o . She works as a c lerk. 

7. O n 24 F e b r u a r y 1992 the public p rosecu to r ' s office in Bologna 
(Italy) sent l e t t e r s roga tory to t he San M a r i n o C o u r t r e q u e s t i n g it to 
ca r ry out a sea rch a t the app l i can t ' s office. She was suspec t ed of offences 
connec t ed wi th t he illegal sale of milk for zootechnica l use . 

8. T h e San M a r i n e s e jud ic ia l a u t h o r i t y dec ided to s t a r t its own 
inves t iga t ions and the t ask of m a k i n g the inqui r ies was ass igned to an 
inves t iga t ing judge (Commissario delta Legge), E. O n 28 F e b r u a r y 1992 the 
app l ican t was q u e s t i o n e d a n d a r r e s t e d . 

9. O n 2 April 1993 the Counci l of the XI I a p p o i n t e d Mrs Z. as t h e 
public p rosecu to r (publ ic p rosecu to r ' s office). As she was u n a b l e to 
per form her du t i e s owing to a conflict of in te res t she was r ep laced on 
15 April 1993 by Mr S. T h e appl ican t m a i n t a i n e d tha t the public 
p r o s e c u t o r should have b e e n a p p o i n t e d by t h e G e n e r a l G r a n d Counci l 
a n d not by t he Counci l of t he XI I . 

10. O n 15 D e c e m b e r 1993 the inves t iga t ing j u d g e p re fe r red final 
cha rges . After the wi tnesses had given evidence a n d the defence lawyers 
lodged the i r m e m o r i a l s , t he case file was sen t to M r G., a first-instance 
j u d g e . Publ ic h e a r i n g s at which wi tnesses gave evidence before t h e 
i n v e s t i g a t i n g j u d g e were held on 19, 20 and 25 Apri l a n d 3 a n d 4 May 1994. 

11. O n 19 J u n e 1996 the first-instance j u d g e del ivered his verdict 
w i thou t ho ld ing a public h e a r i n g and in the accused ' s absence . H e 
s en t enced her to four years and six m o n t h s ' i m p r i s o n m e n t . H e also ruled 
t h a t she w:as d a n g e r o u s a n d imposed a cour t supervis ion o rde r as a 
secur i ty m e a s u r e . 

12. T h e app l ican t a p p e a l e d and lodged h e r g r o u n d s of appea l on 
12 Augus t 1996. T h e p r e p a r a t o r y s t age of the appea l was c o n d u c t e d by 

1. Note by the Registry. The Court 's decision is obtainable from the Registry. 
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t he s a m e inves t iga t ing j u d g e , E., who had led the inves t iga t ion at first 
i n s t ance . 

13. O n 17 S e p t e m b e r 1996 the appl ican t lodged a c o m p l a i n t a l leging a 
viola t ion of f u n d a m e n t a l pr inc ip les of d o m e s t i c law a n d of the E u r o p e a n 
Conven t i on on H u m a n Righ ts . O n 26 S e p t e m b e r she lodged a m e m o r i a l . 

14. O n 31 O c t o b e r 1996 M r N., a c r imina l appea l cour t j u d g e (Giudice 
delle Appellazioni penali), de l ivered t he final j u d g m e n t of t h e cour t of 
appea l , which was m a d e publ ic on 18 N o v e m b e r 1996. In his decision, he 
re jec ted t he a l lega t ion of a viola t ion of f u n d a m e n t a l p r inc ip les on the 
g r o u n d t h a t the legis la t ion in issue had been a m e n d e d in N o v e m b e r 1992 
and it was for t he l eg i s la tu re to dec ide w h e t h e r or not t he r e fo rm appl ied 
to p e n d i n g p roceed ings or, as it in fact dec ided, only to new proceed ings . 
T h e judge u p h e l d the convict ion on the m e r i t s bu t r educed the s en t ence to 
t h r e e y e a r s ' i m p r i s o n m e n t . H e also q u a s h e d the dec l a r a t i on t h a t t h e 
app l ican t was d a n g e r o u s a n d t h e secur i ty m e a s u r e . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

15. Since Law no. 83 of 28 O c t o b e r 1992 on the r e o r g a n i s a t i o n of t he 
judicial bodies c a m e in to force, c r imina l p roceed ings have b e e n governed 
by new ru les . However , t he 1992 s t a t u t e m a k e s no c h a n g e to t h e fo rmer 
rules govern ing the hold ing of h e a r i n g s . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

16. T h e app l i can t compla ined of t he lack of a publ ic h e a r i n g before t he 
t r ia l cour t s a t first i n s t ance and on appea l . She a l leged a violat ion of 
Art ic le 6 § 1 of t he Conven t ion , which provides : 

"In the determination of... any criminal charge against him, everyone is entitled to a 
... public hearing. . . by [a] ... tribunal established by law.Judgment shall be pronounced 
publicly but the press and public may be excluded from all or part of the trial in the 
interests of morals, public order or national security in a democratic society, where the 
interests of juveniles or the protection of the private life of the parties so require, or to 
the extent strictly necessary in the opinion of the court in special circumstances where 
publicity would prejudice the interests of justice." 

T h e app l ican t no ted t h a t t he cour t s of first i n s t ance a n d of appea l had 
not b e e n able to hold a publ ic h e a r i n g w h e n e x a m i n i n g he r case and, 
consequen t ly , had del ivered the i r verdic ts after a w r i t t e n p r o c e d u r e a n d 
wi thou t h e a r i n g he r . In add i t ion , since t he case had b e e n dea l t wi th u n d e r 
t he o rd ina ry p r o c e d u r e in force un t i l the re fo rm of 28 O c t o b e r 1992 (see 
p a r a g r a p h 15 above) , she had had no possibil i ty of a sk ing the t r ia l cour t to 
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hold a publ ic h e a r i n g or to r e p e a t s teps t a k e n at t he invest igat ive s t age . 
T h e app l i can t fu r the r po in ted out t h a t u n d e r San M a r i n e s e law the 
appe l l a t e cour t could r e - e x a m i n e all aspec ts of t he case and , if t he appea l 
was lodged by the public p rosecu to r ' s office, increase the s e n t e n c e . 

17. T h e G o v e r n m e n t observed t h a t , even a t the m a t e r i a l t i m e , San 
M a r i n e s e law provided for a publ ic h e a r i n g at first i n s t ance for t he 
wi tnesses to give evidence a n d afforded the accused a r ight to e x a m i n e 
t h e m at t he h e a r i n g , which was held before the inves t iga t ing j u d g e . 

As to t he p r o c e d u r e on a p p e a l , af ter r e fe r r ing to t he "necess i ty" of 
apply ing the Art ic le 6 g u a r a n t e e s to appe l l a t e p roceed ings also, the 
G o v e r n m e n t said t h a t the absence of a publ ic h e a r i n g on appea l could be 
jus t i f ied by special cons ide ra t ions tha t exp la ined why a p p e l l a n t s were 
den ied a h e a r i n g . T h e G o v e r n m e n t re l ied in its submiss ions on the 
J a n - A k e Ande r s son a n d Fejde v. Sweden j u d g m e n t s (29 O c t o b e r 1991, 
Ser ies A nos. 212-B and 212-C) . As to t he i n s t an t case , t he G o v e r n m e n t 
s u b m i t t e d t h a t t he app l i can t ' s lawyer could have asked for h im and his 
cl ient to be allowed to a t t e n d before the a p p e l l a t e cour t a n d for a fu r the r 
h e a r i n g of t he wi tnesses . Accordingly, t he C o u r t was p rec luded from 
conc lud ing tha t t h e r e had been a violat ion of the pr inciple t h a t 
p roceed ings m u s t be adversa r i a l as t he app l ican t had not r e q u e s t e d a 
h e a r i n g a n d had implici t ly waived h e r r igh t to one . C o n s e q u e n t l y , t he 
p r o c e d u r e on appea l had been fair even t h o u g h San M a r i n e s e law did not 
provide for a publ ic hea r ing . 

In conclusion, t h e r e had been no viola t ion of Art ic le 6 § 1 of the 
Conven t i on . 

18. H a v i n g h e a r d t he p a r t i e s ' submiss ions , t he C o u r t cons iders it 
helpful to m a k e c lear t h a t in t he in s t an t case its task is s imply to verify 
w h e t h e r t he G o v e r n m e n t g u a r a n t e e d the app l ican t the r ight to have her 
case e x a m i n e d at a publ ic h e a r i n g . 

19. T h e C o u r t r e i t e r a t e s t h a t it is a f u n d a m e n t a l pr inciple e n s h r i n e d 
in Ar t ic le 6 § 1 t h a t cour t hea r i ngs should be held in publ ic . Th i s public-
c h a r a c t e r p ro t ec t s l i t igan ts aga ins t t he a d m i n i s t r a t i o n of j u s t i ce wi thou t 
publ ic scrut iny; it is also one of t he m e a n s whereby people ' s confidence in 
the cour t s can be m a i n t a i n e d . By r e n d e r i n g the a d m i n i s t r a t i o n of j u s t i ce 
t r a n s p a r e n t , publ ici ty c o n t r i b u t e s to t he a c h i e v e m e n t of t he a im of 
Art ic le 6 § 1, n a m e l y a fair t r ia l , t he g u a r a n t e e of which is one of the 
pr inc ip les of any d e m o c r a t i c society (see, as t he mos t r ecen t au tho r i ty , 
Serre v. France, no. 29718/96, § 2 1 , 29 S e p t e m b e r 1999, u n r e p o r t e d ) . 

20. In the in s t an t case , t he hea r ings at which evidence was t a k e n from 
the wi tnesses w e r e held a t first i n s t ance and , as t he G o v e r n m e n t 
ind ica ted , could also have been held on appea l if t he app l i can t had so 
r e q u e s t e d . Neve r the l e s s , t he C o u r t observes tha t the oral p r o c e d u r e 
would not have t a k e n place before the j u d g e cal led upon to decide the 
case (Mr G. at first i n s t ance a n d M r N. on appea l - see p a r a g r a p h s 10 
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and 14 above) bu t before t he inves t iga t ing j u d g e , E. (see p a r a g r a p h s 10 
and 12 above) , whose only role was to inves t iga te t he case . T h e 
p roceed ings before t he t r i a l j u d g e took place wi thou t a publ ic h e a r i n g 
e i t he r a t first i n s t ance or on appea l . 

21 . A l t h o u g h the G o v e r n m e n t did not rely on this provision, t he C o u r t 
poin ts out t h a t u n d e r t he second s en t ence of Art ic le 6 § 1 t he p ress a n d 
public may, in c e r t a i n c i r c u m s t a n c e s , be exc luded from the t r ia l . T h e 
C o u r t no tes t h a t t he fact t h a t no h e a r i n g was he ld did not resu l t from a 
decis ion by the j u d g e bu t from the appl ica t ion of t he law in force. 
However , having r e g a r d to the facts of the case a n d the app l ican t ' s 
a l leged omiss ions , the C o u r t is of the opinion t h a t none of t he sets of 
c i r c u m s t a n c e s set out in t h a t provision was appl icable . 

22. Accordingly, t he C o u r t holds t h a t t h e r e has b e e n a violation of 
Art ic le 6 § 1 of t he Conven t i on in t h a t t h e app l i can t ' s case was not h e a r d 
in public by the t r ia l a n d a p p e l l a t e cour t s . 

II. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

23. Art ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only-
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

24. T h e app l ican t c l a imed 25,000 euros (EUR) for non -pecun ia ry 
d a m a g e a r i s ing out of t he a l leged violat ion of Art ic le 6 § 1 of the 
Conven t ion . 

25. T h e G o v e r n m e n t did not m a k e any observa t ions . 
26. T h e C o u r t finds t h a t t he appl ican t u n d o u b t e d l y sus t a ined non-

pecun ia ry d a m a g e . H a v i n g r e g a r d to t he c i r c u m s t a n c e s of the case, it 
dec ides to a w a r d he r 10,000,000 I t a l i an lire (ITL) u n d e r th is h e a d . 

B. C o s t s a n d e x p e n s e s 

27. T h e app l ican t also sought E U R 25,000 for t he costs she had 
i n c u r r e d in t he p roceed ings before t he C o m m i s s i o n and the C o u r t . 

28. T h e G o v e r n m e n t did not submi t any obse rva t ions . 
29. T h e C o u r t r e i t e r a t e s t h a t an app l ican t m a y recover his costs and 

expenses only in so far as they have been ac tua l ly a n d necessar i ly incu r red 
a n d a re r ea sonab le as to q u a n t u m (see Bottazzi v. Italy [ G C ] , no. 34884/97, 
§ 30, E C H R 1999-V). In t h e i n s t a n t case , hav ing r e g a r d to t he evidence 
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before it and the a f o r e m e n t i o n e d c r i t e r ia , the C o u r t cons iders r ea sonab le 
the s u m of ITL 9,000,000 for costs a n d expenses . 

C. D e f a u l t i n t e r e s t 

30. Accord ing to the in fo rma t ion avai lable to the C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t appl icable in t he i n s t an t case at the d a t e of adop t ion of the 
p r e s e n t j u d g m e n t is 2 ,5% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has been a viola t ion of Ar t ic le 6 § 1 of the Conven t ion ; 

2. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t becomes final accord ing 
to Art icle 44 § 2 of the Conven t ion , ITL 10,000,000 ( ten mill ion I t a l i an 
lire) for non-pecun ia ry d a m a g e and ITL 9,000,000 (nine mill ion I ta l ian 
l ire) for costs and expenses ; 
(b) t h a t s imple in te res t at an a n n u a l r a t e of 2 .5% shall be payable 
from the expiry of the above -men t ioned t h r e e m o n t h s un t i l s e t t l e m e n t ; 

3. Dismisses t he r e m a i n d e r of the app l i can t ' s claim for just sa t is fact ion. 

D o n e in F rench , a n d notified in wr i t ing on 8 F e b r u a r y 2000, p u r s u a n t to 
Rule 77 §§ 2 and 3 of t he Rules of C o u r t . 

Er ik F R I B E R G H 

R e g i s t r a r 
C h r i s t o s RoZAKlS 

P r e s i d e n t 
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S O M M A I R E 1 

Refus de dispenser un appelant de l'obligation de consignation condi
tionnant la recevabilité de son appel alors que sa demande d'assistance 
judiciaire faisant état de ses difficultés financières n'avait pas été examinée 

Article 6 § 1 

Accès à un tribunal - Procédure civile - Refus de dispenser un appelant de l'obligation de 
consignation conditionnant la recevabilité de son appel alors que sa demande d'assistance 
judiciaire faisant étal de ses difficultés financières n 'avait pas été examinée - Obligation de 
consignation - Proportionnalité - Marge d'appréciation 

* 

L'époux de la requérante décéda dans un accident de la route. L'enquête pénale fit 
apparaître qu'il était à bord d'un véhicule conduit par M. P. et que ce dernier, 
également décédé dans l'accident, semblait être à l'origine de la collision. Les 
deux veuves et leurs enfants perçurent des indemnités des compagnies 
d'assurances et l'instruction se conclut par un non-lieu. Cependant, la veuve de 
M. P., estimant que le véhicule n'était, en réalité, pas conduit par son époux mais 
par celui de la requérante, déposa, devant le juge d'instance, une demande écrite 
de dommages et intérêts dirigée notamment contre la requérante. Celle-ci 
contesta oralement, mais en se référant à des documents écrits qu'elle déposa, la 
demande interjetée à son encontre. Dans ces écrits, la requérante demandait 
également à bénéficier de l'assistance judiciaire, en étayant sa demande par des 
considérations sur sa situation financière. Ces documents figurèrent dans un 
procès-verbal de comparution. Le juge d'instance estima que l'époux de la 
requérante était à l'origine de l'accident et condamna les héritiers de ce dernier à 
verser des dommages cl intérêts à M"" P. La requérante souhaitant faire appel du 
jugement, le juge d'instance lui prescrivit de consigner, au préalable, la somme 
qu'elle avait été condamnée à verser à M m e P. Conformément aux dispositions 
légales en vigueur, l'accomplissement de cette démarche conditionnait la 
recevabilité de l'appel. Toutefois, le Tribunal constitutionnel avait considéré 
qu'un appelant pouvait en être dispensé lorsque sa situation financière 
l'empêchait d'y satisfaire et, notamment, lorsque cette situation avait justifié 
l'octroi de l'assistance judiciaire. La requérante introduisit un recours en 
re/msicion, en arguant de ce qu'elle se trouvait dans l'impossibilité matérielle de 
satisfaire à l'exigence de consignation. Se fondant sur sa situation financière 
«telle qu'elle figurait dans le dossier judiciaire», le juge d'instance la dispensa de 
cette obligation. Nonobstant cette décision, la juridiction d'appel (Audiencia 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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Provincial) déclara irrecevable le recours de la requérante au motif qu'elle ne 
s'était pas acquittée de l'obligation de consignation et fit droit aux demandes de 
M"" P. La requérante saisit alors le Tribunal constitutionnel d'un recours 
d'amparo, en signalant qu'elle n'avait pu satisfaire à l'obligation de consignation 
en raison de sa situation financière, comme en témoignait la demande 
d'assistance judiciaire qu'elle avait formulée en première instance. Par ailleurs, 
elle sollicita du juge d'instance l'examen de ladite demande d'assistance 
judiciaire déposée, sans effet, trois ans plus tôt. Le Tribunal constitutionnel 
rejeta le recours. Le juge d'instance accorda à la requérante le bénéfice de 
l'assistance judiciaire. 

Article 6 § 1 : l'obligation de consignation répond au souci légitime de prévenir un 
encombrement excessif de la juridiction d'appel. Pour évaluer l 'atteinte portée, en 
l'espèce, au droit d'accès à un tribunal, il convient de noter que la requérante avait 
déposé, par écrit, une première demande d'assistance judiciaire. L'argument du 
Gouvernement, selon lequel la procédure dans laquelle s'inscrivit cette démarche 
étant orale, les documents écrits - et partant la demande d'assistance judiciaire -
étaient dépourvus de valeur juridique, n'est pas convaincant. En effet, la partie 
adverse avait introduit sa demande par écrit cl les documents présentés par la 
requérante furent pris en compte dans le procès-verbal de comparution. En 
outre, la seconde demande d'assistance judiciaire, qu'elle formula en renvoyant à 
sa première demande, aboutit. Enfin, le recours en reposicion qu'elle forma se 
fondait sur sa situation financière et le juge d'instance accueillit ce recours en se 
référant à ladite situation financière «telle qu'elle figurait dans le dossier 
judiciaire». Or tant les dispositions législatives nationales que la jurisprudence 
démontrent qu'il est possible d'exonérer de l'obligation de consignation un 
justiciable auquel l'assistance judiciaire a été accordée. En l'espèce, c'est une 
carence du fonctionnement judiciaire qui a privé la requérante de se voir 
accorder cette assistance en temps utile. En déclarant irrecevable son appel pour 
défaut de consignation, YAudiencia Provincial l'a empêchée de se prévaloir d'un 
recours existant et disponible entravant ainsi, de manière disproportionnée, son 
droit d'accès à un tribunal. 
Conclusion : violation (unanimité). 

Article 41 : relevant l'absence de lien de causalité entre la violation constatée et le 
dommage matériel allégué, la Cour rejette les prétentions de la requérante. Elle 
lui alloue une somme au titre des frais et dépens engagés devant le Tribunal 
constitutionnel et devant les organes de la Convention. 

Jurisprudence citée par la Cour 

Delcourt c. Belgique, arrêt du 17 janvier 1970, série A n° 11 
Aircy c. Irlande, arrêt du 9 octobre 1979, série A n" 32 
Hiro Balani c. Espagne, arrêt du 9 décembre 1994, série A n" 303-B 
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En l 'af fa ire G a r c i a M a n i b a r d o c. E s p a g n e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sect ion) , 

s i égean t en une c h a m b r e composée de : 
M M . M. PT.I.LONPAÂ, président, 

G. PvESS, 

A. P A S T O R R I D R U E J O , 

J . M A K A R C Z Y K , 

I. C A B R A L B A R R E T O , 

V. B U T K E V Y C H , 

M m e N . YAJLÙ, juges, 
et de M. V. B E R G E R , greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil le 27 j a n v i e r 2000, 
Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve u n e r e q u ê t e (n° 38695/97) d i r igée 
con t re le R o y a u m e d ' E s p a g n e et don t une r e s so r t i s san te espagnole , 
M m < F lorenc ia G a r c i a M a n i b a r d o (« la r e q u é r a n t e » ) , avait saisi la 
Commis s ion e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 
2 s e p t e m b r e 1997, en v e r t u de l 'ancien ar t ic le 25 de la Conven t i on de 
s a u v e g a r d e des Dro i t s d e l ' H o m m e et d e s L ibe r t é s f o n d a m e n t a l e s («la 
C o n v e n t i o n » ) . La r e q u é r a n t e est r e p r é s e n t é e pa r M e F. Z a p a t e r Es t ebân , 
avocat au b a r r e a u de T a r r a g o n e . Le g o u v e r n e m e n t espagnol («le 
G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son a g e n t , M. J . Bo r r ego Borrego , 
chef du service des d ro i t s de l ' h o m m e au m i n i s t è r e de la J u s t i c e . 

L a r e q u ê t e conce rne l ' a l léga t ion d e l ' i n té ressée selon l aque l l e il y au ra i t 
eu a t t e i n t e à son droi t à un procès équ i t ab l e , dans la m e s u r e où YAudiencia 
Provincial de T a r r a g o n e a déc la ré i r recevable son appel , à la su i te de la 
non-cons igna t ion de la s o m m e qu 'e l l e avai t é té c o n d a m n é e à verser en 
p r e m i è r e in s t ance . 

2. Le 20 mai 1998, la C o m m i s s i o n ( d e u x i è m e c h a m b r e ) a décidé de 
p o r t e r la r e q u ê t e à la conna i s sance du G o u v e r n e m e n t , en l ' invitant à 
p r é s e n t e r p a r écri t ses observa t ions sur la recevabi l i té et le bien-fondé de 
celle-ci. Le G o u v e r n e m e n t a p r é s e n t é ses obse rva t ions le 3 ju i l le t 1998, et 
la r e q u é r a n t e y a r é p o n d u le 23 s e p t e m b r e 1998. 

3. A la sui te de l ' en t r ée en v igueur du Protocole n° 11 à la Conven t ion 
le 1" n o v e m b r e 1998, l 'affaire est e x a m i n é e par la C o u r en appl ica t ion de 
l 'ar t icle 5 § 2 dud i t Pro tocole . 

4. C o n f o r m é m e n t à l 'ar t icle 52 § 1 du r è g l e m e n t de la C o u r («le 
r è g l e m e n t » ) , le p r é s i d e n t de la C o u r , M. L. W i l d h a b e r , a a t t r i b u é 
l 'affaire à la q u a t r i è m e sect ion. La c h a m b r e cons t i t uée a u sein de ladite 
sect ion c o m p r e n a i t de plein droi t M. A. Pas to r Ridrue jo , j u g e élu au t i t re 
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de l 'Espagne (ar t ic les 27 § 2 de la C o n v e n t i o n et 26 § 1 a) du r è g l e m e n t ) , 
et M. M. Pe l lonpää , p rés iden t de la sect ion (ar t ic le 26 § 1 a) du 
r è g l e m e n t ) . Les a u t r e s m e m b r e s dés ignés p a r ce d e r n i e r pour c o m p l é t e r 
la c h a m b r e é t a i en t M. G. Ress , M. J . Makarczyk , M. I. C a b r a i B a r r e t o , 
M. V. Butkevych et M 1 1 1 ' ' N . Vajic (ar t ic le 26 § 1 b) du r è g l e m e n t ) . 

5. Le 8 d é c e m b r e 1998, la c h a m b r e a déc la ré recevable le gr ief t i ré par 
la r e q u é r a n t e de l 'ar t icle 6 § 1 de la Conven t ion (équ i t é de la p r o c é d u r e ) . 
Elle a déc la ré la r e q u ê t e i r recevable pour le s u r p l u s ' . 

6. Pa r u n e l e t t r e du 31 mai 1999, la r e q u é r a n t e a soumis ses 
p r é t e n t i o n s au t i t r e de l 'ar t icle 41 de la Conven t i on . 

7. Le 15 ju in 1999, la C o u r a décidé de ne pas t en i r d ' a u d i e n c e d a n s 
ce t t e affaire. Pa r une l e t t r e du 2 ju i l le t 1999, le G o u v e r n e m e n t a 
p r é s e n t é ses c o m m e n t a i r e s c o n c e r n a n t les d e m a n d e s de la r e q u é r a n t e au 
t i t r e de l 'ar t ic le 41 de la C o n v e n t i o n ainsi q u e ses obse rva t ions 
c o m p l é m e n t a i r e s . La r e q u é r a n t e a p r é s e n t é les s i ennes le 1" s e p t e m b r e 
1999. 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Le 10 oc tobre 1990, l 'époux de la r e q u é r a n t e décéda d a n s un 
acc iden t de la r o u t e . U n véhicule d e t o u r i s m e et un camion é t a i en t 
e n t r é s en collision. 

9. U n e e n q u ê t e péna le (diligencias previas) n" 1394/90 fut ouve r t e 
d e v a n t le j u g e d ' in s t ruc t ion n" 1 d ' A m p o s t a . De p r i m e abord , M. P. 
pa ra i s sa i t ê t r e le c o n d u c t e u r du véhicule acc iden té . 

10. Le 12 n o v e m b r e 1990, la c o m p a g n i e d ' a s s u r a n c e s de M. P. ve r sa à 
la r e q u é r a n t e , i n d é p e n d a m m e n t de la p r o c é d u r e péna le o u v e r t e , le 
m o n t a n t de 18 250 000 pese t a s (ESP) , à t i t r e d ' i n d e m n i t é pour le décès 
de son époux . D a n s sa l e t t r e d ' a ccep t a t i on d a t é e du m ê m e j o u r , la 
r e q u é r a n t e r enonça , en son n o m p rop re et en celui de ses q u a t r e enfan t s 
m i n e u r s , à t o u t e ac t ion civile et p é n a l e qu 'e l l e p o u r r a i t e n t a m e r d a n s le 
c ad re de l ' e n q u ê t e péna le en cours . C e t t e r enonc ia t ion fut conf i rmée 
d e v a n t le j u g e d ' i n s t ruc t i on n" 1 d ' A m p o s t a le 22 n o v e m b r e 1990. 

11. P a r u n e décis ion (auto) du 10 j u i n 1993, le j u g e d ' i n s t ruc t ion n" 1 
d ' A m p o s t a déc la ra qu ' i l n 'y avait p lus lieu de r e c h e r c h e r les 
r e sponsab i l i t é s p é n a l e s qu i p o u r r a i e n t dér iver de l ' e n q u ê t e p é n a l e en 
cours . 

12. P a r u n e décis ion (auto) du 30 n o v e m b r e 1993 du j u g e d ' i n s t ruc t i on 
n" 1 d ' A m p o s t a , la veuve et les en fan t s , m i n e u r s , de M. P., é g a l e m e n t 

1. Noie du greffe: la décision de la Cour est disponible au greffe. 
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décédé d a n s l ' acc ident et c o n d u c t e u r p r é s u m é du véhicule acc iden té , se 
v i ren t accorder des i n d e m n i t é s pa r la c o m p a g n i e d ' a s s u r a n c e s du c a m i o n 
e n t r é en collision avec le véhicule en cause . 

13. T r o u v a n t insuff isante la s o m m e qu 'e l l e avait r eçue , et e s t i m a n t 
q u e ce n ' é t a i t pas son époux , ma i s celui de la r e q u é r a n t e qui conduisa i t 
le véhicule acc iden té , M m e P., veuve du c o n d u c t e u r p r é s u m é dud i t 
véhicule , p r é s e n t a le 7 m a r s 1994, en son p ropre n o m et en celui de ses 
d e u x en fan t s m i n e u r s , une d e m a n d e éc r i t e en r é c l a m a t i o n d e d o m m a g e s 
et i n t é r ê t s devan t le j u g e de p r e m i è r e in s t ance n" 1 d ' A m p o s t a . Son act ion, 
qu i devai t suivre les d é m a r c h e s p rop res aux procès o r a u x (juicio verbal), 
éta i t d i r igée con jo in t emen t con t re les hé r i t i e r s de l ' époux de la 
r e q u é r a n t e e t du p r o p r i é t a i r e du véh icu le , é g a l e m e n t d é c é d é d a n s 
l ' acc ident , et la c o m p a g n i e d ' a s su rances du véhicule acc iden té . 

14. Le 23 j u i n 1994, la r e q u é r a n t e , en son n o m p r o p r e et en celui de ses 
enfan t s m i n e u r s , r e p r é s e n t é e pa r un avocat qu i a s suma i t sa 
r e p r é s e n t a t i o n « c o m m e si c e t t e d e r n i è r e lui ava i t é t é a t t r i b u é e à t i t re 
d 'avocat d'office», c o n t e s t a o r a l e m e n t la d e m a n d e in te r je tée à son 
e n c o n t r e en se r é f é r an t aux «fai ts et motifs c o n t e n u s d a n s le [s] 
d o c u m e n t [s] jo in t [s] ». D a n s ces d o c u m e n t s , la r e q u é r a n t e r é p o n d a i t pa r 
écrit aux a r g u m e n t s d e la pa r t i e d e m a n d e r e s s e , et d e m a n d a i t à bénéficier 
de l ' ass is tance j ud i c i a i r e . Elle se référai t à sa s i tua t ion famil ia le , précisa i t 
le m o n t a n t de ses r evenus pe r sonne l s qui se composa i en t u n i q u e m e n t de 
sa pens ion de révers ion et des revenus de ses en fan t s , o rphe l ins , et 
ind iqua i t qu 'e l le é ta i t p r o p r i é t a i r e d 'un l o g e m e n t acquis avec le m o n t a n t 
des i n d e m n i t é s p e r ç u e s en ra ison du décès d e son époux . C e s d o c u m e n t s 
figuraient dans le procès-verba l de la c o m p a r u t i o n du 5 ju i l l e t 1994, dans 
les t e r m e s s u i v a n t s : « c o n s i d é r a n t c o m m e r e p r o d u i t s les d o c u m e n t s j o in t s 
au m é m o i r e en r éponse [de la r e q u é r a n t e ] à la d e m a n d e » . La c o m p a g n i e 
d ' a s s u r a n c e s d u véhicule acc iden té c o n t e s t a auss i o r a l e m e n t la d e m a n d e , 
et soumi t pa r écrit les d o c u m e n t s c o n t e n a n t le dé ta i l des moti fs . 

15. Pa r u n j u g e m e n t du 20 d é c e m b r e 1994, le j u g e d ' i n s t ance n" 1 
d ' A m p o s t a , e s t i m a n t que le c o n d u c t e u r du véhicule acc iden té é ta i t 
l ' époux d é c é d é de la r e q u é r a n t e et non pas ce lu i d e la d e m a n d e r e s s e , 
c o n d a m n a so l i da i r emen t les hé r i t i e r s de l 'époux de la r e q u é r a n t e et la 
c o m p a g n i e d ' a s s u r a n c e s du véhicule acc iden té ainsi q u e , subs id ia i re-
m e n t , les hé r i t i e r s du p r o p r i é t a i r e dudi t véhicule , au p a i e m e n t à M"1 1 ' P. 
et à ses deux enfan t s de la s o m m e de 18 mil l ions ESP. 

16. T o u t e s les pa r t i e s f irent appe l de ce t t e décis ion. P a r une décision 
(providencia) du 16 j a n v i e r 1995, le j u g e d ' i n s t ance n" 1 d ' A m p o s t a 
d e m a n d a à la r e q u é r a n t e la cons igna t ion du m o n t a n t de la 
c o n d a m n a t i o n fixé pa r le j u g e m e n t d ' i n s t ance , afin de p r é s e n t e r 
v a l a b l e m e n t le r ecour s en appel , c o n f o r m é m e n t à la d isposi t ion 
add i t ionne l l e n° 1 § 4 de la loi o r g a n i q u e n° 3/1989 du 21 j u i n 1989, 
p o r t a n t ac tua l i sa t ion du code péna l . 
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17. C o n t r e ce t t e décis ion, la r e q u é r a n t e p r é s e n t a , le 25 février 1995, 
un r ecour s en reposiciôn a u p r è s du j u g e d ' i n s t ance n" 1 d ' A m p o s t a , se 
r é fé ran t à l ' impossibi l i té de cons igner la s o m m e sollicitée pa r YAudiencia 
Provincial. P a r une décision du 5 avril 1995, le r ecours fut déc la ré recevable 
c o n f o r m é m e n t à la j u r i s p r u d e n c e du T r i b u n a l cons t i t u t i onne l en la 
m a t i è r e ( a r r ê t n" 84/1992 du 28 ma i 1992), et la r e q u é r a n t e fut d i spensée 
de l 'obl igat ion de cons igner au p réa lab le le m o n t a n t fixé. La décision pri t 
en c o m p t e la s i tua t ion familiale et é c o n o m i q u e de la r e q u é r a n t e , « te l l e 
qu 'e l l e f igurai t d a n s le doss ier j ud ic i a i r e ». 

18. Pa r un a r r ê t du 2 s e p t e m b r e 1996, YAudiencia Provincial de 
T a r r a g o n e déc l a r a p a r t i e l l e m e n t recevable l 'appel in te r je té pa r la 
pa r t i e adverse , conf i rma le j u g e m e n t d ' i n s t ance , et déc la ra i r recevable 
l 'appel de la r e q u é r a n t e au mot i f qu 'e l l e n 'avai t pas cons igné la s o m m e 
exigée ni d é m o n t r é avoir t e n t é d 'u t i l i se r d ' a u t r e s moyens p o u r sat isfai re 
à ce t t e obl iga t ion , c o m m e l'aval banca i r e préconisé p a r l ' a r rê t n" 30 / 
1994 du T r i b u n a l cons t i t u t ionne l en d a t e du 27 j a n v i e r 1994. 
C o n c e r n a n t la recevabi l i té de l 'appel pa r le j u g e a quo, qui avait 
d i spensé la r e q u é r a n t e de l 'obl igat ion de cons igna t ion , YAudiencia 
Provincial p réc i sa q u e les motifs d ' i r recevabi l i t é devena i en t des motifs 
de rejet l o r squ ' un recours , qu i a u r a i t dû ê t r e déc la ré i r recevable , é ta i t 
m a l g r é tout e x a m i n é . 

19. Le 23 d é c e m b r e 1996, la r e q u é r a n t e saisit le T r i b u n a l 
cons t i t u t ionne l d 'un recours d'amparo su r le f o n d e m e n t du droi t à l ' équ i té 
de la p r o c é d u r e et du pr inc ipe de non-d i sc r imina t ion en ra ison du fait 
q u ' a u c u n e cons igna t ion n ' é t a i t ex igée de la pa r t i e adverse , a lors qu ' e l l e 
é ta i t aussi d e m a n d e r e s s e en appe l . La r e q u é r a n t e précisa qu ' e l l e avai t 
d e m a n d é à bénéficier de l ' ass is tance jud ic i a i r e en p r e m i è r e i n s t ance , et 
q u e sa s i t ua t ion é c o n o m i q u e et famil iale l 'avait e m p ê c h é e de cons igner 
le m o n t a n t exigé pour in te r j e te r appe l . 

20. E n t r e - t e m p s , pa r u n e décision (providencia) du 30 d é c e m b r e 1996, le 
j u g e d ' i n s t ance d ' A m p o s t a o r d o n n a , d a n s le cad re de l ' exécut ion de l ' a r rê t 
de YAudiencia Provincial de T a r r a g o n e , la saisie des b iens de la r e q u é r a n t e 
et de la c o m p a g n i e d ' a s s u r a n c e s du véhicule acc iden té , pour faire face au 
p a i e m e n t des i n d e m n i t é s accordées à M m e P. 

2 1 . Le 7 j a n v i e r 1997, la r e q u é r a n t e p r é s e n t a un écrit devan t le j u g e 
d ' i n s t ance n" 1 d 'Amposta sol l ici tant l ' e x a m e n de la d e m a n d e d ' a s s i s t ance 
j ud i c i a i r e faite le 23 j u i n 1994, d a n s le cad re de son m é m o i r e en r é p o n s e à 
la d e m a n d e p r é s e n t é e pa r M " u P. devan t le j u g e d ' i n s t ance n" 1 
d ' A m p o s t a , et le sursis de la p r o c é d u r e d ' exécu t ion , j u s q u ' à ce q u e la 
décis ion du T r i b u n a l cons t i tu t ionne l d a n s le c ad re du recours d'amparo 
i n t rodu i t le 23 d é c e m b r e 1996 soit r e n d u e . Le 16 j a n v i e r 1997, le j u g e 
décida de d o n n e r su i te à l ' e x a m e n de la d e m a n d e de la r e q u é r a n t e . 

22. P a r u n e décision du 10 m a r s 1997, le T r i b u n a l cons t i t u t i onne l 
re je ta le r ecours d'amparo p r é s e n t é pa r la r e q u é r a n t e c o m m e é t a n t 
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d épou rvu de base cons t i t u t ionne l l e . La décision p réc i sa q u e l ' i r recevabi l i té 
de l 'appel in te r j e t é p a r la r e q u é r a n t e é ta i t d û m e n t mo t ivée , r éponda i t de 
façon r a i sonnab le aux a r g u m e n t s j u r i d i q u e s de la r e q u é r a n t e , et é ta i t 
i n t e r v e n u e à la sui te d ' une p rocédure con t rad ic to i re r e s p e c t a n t tou tes les 
g a r a n t i e s p r o c é d u r a l e s . P a r a i l leurs , c o n c e r n a n t la viola t ion a l l éguée du 
pr inc ipe de non-d i sc r imina t ion , la h a u t e ju r id ic t ion c o n s t a t a q u e les 
s i tua t ions d ' une p e r s o n n e c o n d a m n é e c iv i lement et de celle qu i a ob t enu 
gain de cause n ' é t a i e n t pas c o m p a r a b l e s . 

23. La r e q u é r a n t e ob t in t le bénéfice de l 'ass is tance jud ic i a i r e p a r une 
décision du 15 avril 1997 du j u g e d ' i n s t ance n° 1 d ' A m p o s t a . C e t t e décision 
ne fit l 'objet d ' a u c u n appel . 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. Le c o d e d e p r o c é d u r e c iv i l e ( d i s p o s i t i o n s r e l a t i v e s à l 'ass i s 
t a n c e j u d i c i a i r e ) 

24. Les d isposi t ions du code de p r o c é d u r e civile re la t ives à l ' ass is tance 
judic ia i re (avant l ' en t r ée en v igueur de la loi n° 1/1996 du 10 j a n v i e r 1996) 
se l isent c o m m e suit : 

Article 20 

«La reconnaissance du droit d'ester en justice gratui tement sera demandée au juge 
ou tribunal qui est ou sera chargé du procès ou acte de juridiction volontaire pour lequel 
la demande est faite (...) » 

Article 22 

«La demande sera considérée comme une procédure rattachée au procès principal et 
sera examinée de façon séparée selon les démarches propres aux procès oraux, avec 
audition des autres parties et de l'avocat de l 'Etat. » 

Article 23 

«La demande et la procédure y afférente n 'entraînent pas suspension du procès 
principal, à moins que toutes les parties n'en fassent la requête (...)» 

Article 30 

«Les personnes qui, en vertu d'une disposition légale ou d'une déclaration de justice, 
bénéficient de l'assistance judiciaire auront droit à: 

( . . . ) 

3" être exemptées de la consignation des montants nécessaires pour l'introduction 
de tout recours. (...) » 
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Article 32 

«Le bénéfice de ['assistance judiciaire pour une procédure déterminée s'étend à 
l'ensemble des démarches et recours dans le cadre de ladite procédure, mais ne peut 
pas être utilisé pour une autre procédure.» 

Article 42 

«Le bénéficiaire de la déclaration de justice gratuite pourra être défendu par l'avocat 
ou l'avoué de son choix si ceux-ci en acceptent la charge. Dans le cas contraire, un 
conseil lui sera désigné d'office.» 

Article 730 

« La comparution a lieu le jour fixé, devant le juge cl le greffier. 

Les parties exposent, par ordre, leurs prétentions et ce qu'elles estiment pertinent à 
la défense de leur cause. Ensuite, les moyens de preuve pertinents sont admis, et les 
documents sont versés au dossier judiciaire. 

(...) 

A cette comparution pourront assister, avec les intéresses et en vue de parler en leur 
nom, la personne qu'ils auront choisie et qui devra être un avocat ou avoué en activité. 

( . . . ) » 

B. La loi n° 1 / 1 9 9 6 du 10 j a n v i e r 1996 p o r t a n t s u r l ' a s s i s t a n c e 

j u d i c i a i r e 

25. La loi n° 1/1996 du 10 j a n v i e r 1996 prévoi t , d a n s sa disposi t ion 
t r ans i t o i r e n" 1 : 

« Les demandes d'assistance judiciaire présentées avant l 'entrée en vigueur de la loi 
n" 1/1996 se conformeront à la législation applicable au moment de la présentation de 
ladite demande.» 

C. La loi o r g a n i q u e n° 3 / 1 9 8 9 d u 21 j u i n 1989 p o r t a n t a c t u a l i s a 

t i o n du c o d e p é n a l ( a p p l i c a b l e a u x p r o c é d u r e s c i v i l e s e n 

r é c l a m a t i o n d e d o m m a g e s e t i n t é r ê t s à r a i s o n d e s p r é j u d i c e s 

c a u s é s par l e s v é h i c u l e s à m o t e u r ) 

26. La loi o r g a n i q u e n" 3/1989 du 21 j u i n 1989 dispose , au p a r a g r a p h e 4 

de sa c lause add i t ionne l l e n" 1, ce qui suit : 

« Pour le dépôt d'un recours en appel contre une décision qui met un terme aux procès 
faisant l'objet de la présente disposition, la personne condamnée au paiement des 
indemnités devra démontrer avoir consigné (...) le montant de la condamnation 
infligée augmentée des intérêts et charges exigibles.» 
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D . La jurisprudence du Tribunal constitutionnel 

27. Dans son a r r ê t n" 84/1992 du 28 ma i 1992, le T r i b u n a l 
cons t i t u t i onne l n o t a q u e , m ê m e si u n e possibi l i té de r e d r e s s e m e n t devai t 
ê t r e p e r m i s e , le p a i e m e n t ou la cons igna t ion p réa lab le à l ' i n t roduc t ion du 
recours é ta i t u n e condi t ion , non pas de p u r e fo rme , mais essent ie l le à la 
p r é s e n t a t i o n du recours en appe l . Toutefo is , l ' ex igence légale de 
cons igna t ion p o u r r a i t , d a n s c e r t a i n s cas , p o r t e r a t t e i n t e a u droi t à u n e 
p ro t ec t i on effective des jus t i c iab les p a r les cours et t r i b u n a u x , ce qu i 
d o n n e r a i t lieu à des s i tua t ions d ' absence de défense en e m p ê c h a n t le 
c o n d a m n é d ' i n t e r j e t e r appe l . Le T r i b u n a l cons t i t u t i onne l se r é fé ra à la 
nécess i t é d e t en i r c o m p t e de la s i tua t ion é c o n o m i q u e du c o n d a m n é , 
obl igeant le j u g e à e x a m i n e r c h a q u e cas, et p e r m e t t a n t m ê m e 
l ' inappl ica t ion d ' une disposi t ion légale qu i se ra i t , d a n s un a u t r e cas, 
i m p e r a t i v e . 

28 . D a n s son a r r ê t n° 30/1994 du 27 j a n v i e r 1994, en m a t i è r e de droi t 
du t ravai l , le T r i b u n a l cons t i t u t ionne l , s o u t e n a n t q u e l 'obl igat ion de 
cons igna t ion é ta i t une condi t ion ind i spensab le pour la recevabi l i té du 
recours , p réc isa «(.. .) à moins q u e le r e q u é r a n t ait é té a d m i s au bénéfice 
de l ' a ss i s tance j ud i c i a i r e , p e r m e t t a n t , au lieu de cela, la cons igna t ion au 
moyen d ' un aval banca i r e (...) ». 

29. D a n s son a r r ê t n° 187/1992 du 28 ma i 1992, r e n d u en r é p o n s e à une 
ques t i on de cons t i t u t i onna l i t é posée p a r VAudiencia Provincial de Murc ie , le 
T r i b u n a l cons t i t u t ionne l se référa , de la m ê m e façon, au cas où le 
r e q u é r a n t n ' a u r a i t pas é té a d m i s au bénéfice de l ' ass is tance 
j ud i c i a i r e , mais se t rouve ra i t en s i tua t ion de r e d r e s s e m e n t ou 
d ' insolvabi l i té . 

E N D R O L E 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 D E LA 
C O N V E N T I O N 

30. La r e q u é r a n t e dénonce le fait que VAudiencia Provincial de 
T a r r a g o n e a déc la ré i r recevable son appe l , en ra ison de la non-
cons igna t ion de la s o m m e qu 'e l l e avai t é t é c o n d a m n é e à ve r se r en 
p r e m i è r e ins t ance , a lors q u ' a u c u n e décision d 'oct roi ou de refus de 
l ' ass is tance jud ic i a i r e n ' ava i t é t é p r i se . Elle a l l ègue une violat ion de 
l 'ar t icle 6 § 1 de la C o n v e n t i o n , ainsi l ibel lé : 

«Toute personne a droit à ce que sa cause soit entendue cquitablement (...) par un 
tribunal (...) qui décidera (...) des contestations sur ses droits et obligations de caractère 
civil (...) » 
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A. A r g u m e n t s d e s p a r t i e s 

/. La requérante 

3 1 . La r e q u é r a n t e soul igne qu 'e l l e a d e m a n d é en t e m p s voulu et en 
bonne et due forme à ê t r e admise au bénéfice de l ' ass is tance jud ic i a i r e 
devan t le j u g e d ' i n s t ance d ' A m p o s t a et sou t ien t q u e , s'il y a eu fau te , 
celle-ci est i m p u t a b l e exc lus ivement à ce d e r n i e r , qui é ta i t l é g a l e m e n t 
t e n u d ' a s s u r e r le suivi de la d e m a n d e . P a r a i l leurs , la r e q u é r a n t e fait 
valoir q u e , lors de la p r é s e n t a t i o n ora le de ses a l l éga t ions en r éponse à la 
d e m a n d e p r é s e n t é e p a r la pa r t i e adverse , l 'avocat qui a s suma i t sa 
r e p r é s e n t a t i o n « c o m m e si ce t t e d e r n i è r e lui avait é té a t t r i b u é e à t i t r e 
d 'avocat d'office» se référa i t aux d o c u m e n t s j o i n t s p a r m i lesquels 
figurait sa d e m a n d e d ' ê t r e a d m i s e au bénéfice de l ' ass is tance jud ic ia i r e ; 
elle précise q u e furent cons idérés « c o m m e r e p r o d u i t s , les d o c u m e n t s 
j o in t s au m é m o i r e en r éponse [de la r e q u é r a n t e ] à la d e m a n d e » . Elle 
insis te sur ce que l 'ar t ic le 730 du code de p r o c é d u r e civile n ' i n t e rd i t pas 
la p r é s e n t a t i o n p a r écri t des d e m a n d e s , a l l éga t ions en réponse ou a u t r e s 
a l l éga t ions dans le cad re des procès o r a u x et que , en tou t é t a t de cause , 
t a n t la p a r t i e d e m a n d e r e s s e q u e la c o m p a g n i e d ' a s s u r a n c e s p r é s e n t è r e n t 
pa r écri t et r e s p e c t i v e m e n t la d e m a n d e et les a l léga t ions en r éponse . 

32. La r e q u é r a n t e no t e , en o u t r e , qu ' i l n ' é t a i t pas nécessa i re de r a p p e l e r 
c e t t e d e m a n d e d e v a n t VAudiencia Provincial de T a r r a g o n e pu i sque c e t t e 
d e r n i è r e d isposai t , au m o m e n t de l ' appel , de la to ta l i t é du dossier 
judic ia i re , et q u e l 'écrit du 7 j a n v i e r 1997 se l imitai t à r é i t é r e r la d e m a n d e 
fai te a u p a r a v a n t . Le j u g e d ' i n s t ance n° 1 d ' A m p o s t a avai t , pa r a i l leurs , 
d i spensé la r e q u é r a n t e de l 'obl igat ion de cons igner , t e n a n t c o m p t e de sa 
s i tua t ion famil iale et é conomique , « te l le qu 'e l l e figurait dans le doss ier 
j u d i c i a i r e » . Elle soul igne qu 'e l le avait exposé devan t c h a c u n e des 
j u r id i c t ions saisies sa s i tua t ion économique et famil ia le , et fait valoir 
d e v a n t le T r i b u n a l cons t i t u t i onne l qu 'e l le avait d e m a n d é à ê t r e a d m i s e au 
bénéfice de l ' ass is tance j ud i c i a i r e . Pa r a i l leurs , la r e q u é r a n t e préc ise avoir 
o b t e n u l ' ass is tance en ques t ion le 15 avril 1997, ap r è s la fin de la p r o c é d u r e 
i n t e r n e . 

33 . Elle cons idère q u e , s'il y a eu fau te , celle-ci est i m p u t a b l e exclusive
m e n t au j u g e d ' i n s t ance d ' A m p o s t a qui é ta i t l é g a l e m e n t t e n u d ' a s s u r e r le 
suivi de la d e m a n d e d ' a s s i s t ance judic ia i re . Elle e s t ime donc q u e le rejet d e 
son r ecour s en appel p o u r absence d e cons igna t ion , a lors q u e sa d e m a n d e 
d ' a s s i s t ance jud ic ia i r e n 'avai t pas é t é e x a m i n é e pour u n e ra ison qui ne lui 
est pas i m p u t a b l e , cons t i tue u n e violat ion du droi t à un procès équ i t ab l e . 

2. Le Gouvernement 

34. Pour sa p a r t , le G o u v e r n e m e n t insis te sur le fait que la p r é t e n d u e 
d e m a n d e d ' a s s i s t ance jud ic i a i r e p r é s e n t é e devan t le j u g e d ' i n s t ance 
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d 'Arnpos ta n ' é t a i t pas valable d a n s la m e s u r e où la p r o c é d u r e civile 
e n t a m é e à l ' encon t re de la r e q u é r a n t e devai t suivre la m a r c h e p ropre 
aux procès o raux , et les a l l éga t ions en réponse à la d e m a n d e deva ien t , 
p a r c o n s é q u e n t , se faire o r a l e m e n t . Il sou t i en t donc q u e les d o c u m e n t s 
écr i t s é t a i en t d é p o u r v u s de va l eu r j u r i d i q u e . Il concède q u e la 
r e q u é r a n t e , lors de sa p r e m i è r e c o m p a r u t i o n , se ré fé ra à ce r t a in s 
d o c u m e n t s qu i furen t versés au doss ier , et d a n s lesquels f igurai t ce r t e s sa 
d e m a n d e d ' ê t r e a d m i s e au bénéfice de l ' ass is tance jud ic i a i r e . Toutefo is , 
selon le G o u v e r n e m e n t , ces d o c u m e n t s é t a i en t dépou rvus de t o u t e va leu r 
p r o c é d u r a l e en v e r t u de l 'ar t ic le 730 du code de p r o c é d u r e civile. 

35 . Le G o u v e r n e m e n t soul igne q u e la r e q u é r a n t e a é t é ass is tée pa r des 
consei ls de son choix tou t au long du l i t ige. Il no te c e p e n d a n t q u e , pas une 
seule fois d u r a n t le d é r o u l e m e n t de la p r o c é d u r e au pr inc ipa l , les conseils 
de la r e q u é r a n t e ne se sont p réoccupés de s ' enqué r i r de l ' issue de la 
d e m a n d e d ' a s s i s t ance jud ic i a i r e . Pa r a i l leurs , la r e q u é r a n t e ne se référa 
pas non plus à ce t t e d e m a n d e d a n s son appel devan t VAudiencia Provincial, 
ladite d e m a n d e n ' ayan t é té c o r r e c t e m e n t i n t rodu i t e q u e le 7 j a n v i e r 1997, 
d a n s le cad re de la p r o c é d u r e en exécu t ion de l ' a r rê t r e n d u en appe l . Le 
G o u v e r n e m e n t e s t ime qu' i l n 'y a donc pas eu violat ion de l 'ar t ic le 6 § 1 de 
la Conven t i on . 

B . A p p r é c i a t i o n d e la C o u r 

36. La C o u r rappe l le d ' e m b l é e sa j u r i sp rudence c o n s t a n t e selon 
laquel le elle n ' a pas p o u r t âche de se s u b s t i t u e r aux ju r id i c t ions i n t e r n e s . 
C 'es t au p r e m i e r chef aux a u t o r i t é s na t i ona l e s , n o t a m m e n t aux cours et 
t r i b u n a u x , qu ' i l i ncombe d ' i n t e r p r é t e r la légis lat ion i n t e r n e (voir, mutatis 
mutandis, les a r r ê t s Brua l la G ô m e z de la T o r r e c. E s p a g n e du 19 d é c e m b r e 
1997, Recueil des arrêts et décisions 1997-VIII, p . 2955, § 3 1 , et Edificaciones 
M a r c h Gal lego S.A. c. E s p a g n e du 19 février 1998, Recueil 1998-1, p . 290, 
§ 33). Pa r a i l leurs , le «d ro i t à un t r i buna l », dont le dro i t d 'accès cons t i tue 
un aspect pa r t i cu l i e r , n 'es t pas absolu et se p r ê t e à des l imi ta t ions 
imp l i c i t emen t admises , n o t a m m e n t q u a n t aux condi t ions de recevabi l i té 
d ' un r ecour s , ca r il appe l le de pa r sa n a t u r e m ê m e u n e r é g l e m e n t a t i o n par 
l 'E ta t , lequel jou i t à cet é g a r d d ' u n e c e r t a i n e m a r g e d ' app réc i a t ion . 
Toutefo is , ces l imi t a t i ons ne s a u r a i e n t r e s t r e i n d r e l 'accès ouver t à un 
jus t i c i ab le de m a n i è r e ou à u n poin t tels q u e son dro i t à u n t r ibuna l s 'en 
t rouve a t t e i n t d a n s sa subs t ance m ê m e ; enfin, elles ne se conci l ient avec 
l 'ar t ic le 6 § 1 q u e si elles t e n d e n t à un but lég i t ime et s'il exis te u n r appor t 
r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et le bu t visé 
(voir, p a r m i d ' a u t r e s , l ' a r rê t Edif icaciones M a r c h Gal lego S.A. p réc i t é , 
p. 290, § 34). 

37. En l 'espèce, l ' i r recevabi l i té de l 'appel de la r e q u é r a n t e r é su l t a i t du 
p a r a g r a p h e 4 de la d isposi t ion add i t ionne l l e n" 1 de la loi o r g a n i q u e n° 3 / 
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1989 du 21 juin 1989 p o r t a n t ac tua l i sa t ion du code péna l ( p a r a g r a p h e 26 
c i -dessus) . 

38. La C o u r e s t ime lég i t ime le bu t poursuivi p a r ce devoi r de 
c o n s i g n a t i o n : évi ter u n e n c o m b r e m e n t excessif du rôle de la ju r id ic t ion 
d ' appe l . Encore faut-il q u e l ' i r recevabi l i té du recours n 'a i t pas po r t é 
a t t e i n t e à la subs t ance m ê m e du droi t de la r e q u é r a n t e à un « t r i b u n a l » 
au sens de l 'ar t icle 6 § 1. 

39. La C o u r rappe l le q u e l 'ar t icle 6 de la Conven t i on n ' a s t r e in t pas les 
E t a t s c o n t r a c t a n t s à c r é e r des cours d ' appe l ou de cassa t ion (voir, p a r m i 
d ' a u t r e s , l ' a r rê t De lcour t c. Be lg ique d u 17 j a n v i e r 1970, série A n " 11, 
pp . 13-15, §§ 25-26). C e p e n d a n t , si de te l les j u r id i c t ions ex i s ten t , les 
g a r a n t i e s de l 'ar t icle 6 doivent ê t r e r e spec tées , n o t a m m e n t en ce qu ' i l 
a s su re aux p la ideurs un droi t effectif d 'accès aux t r i b u n a u x pour les 
décis ions re la t ives à leurs «d ro i t s et obl iga t ions de c a r a c t è r e civil». 

40. La C o u r no te q u ' e n l ' espèce, la r e q u é r a n t e avai t d e m a n d é 
l ' ass i s tance jud ic i a i r e en 1994, d a n s le c ad re d e ses a l l éga t ions en r éponse 
à la d e m a n d e q u e la p a r t i e adverse avait i n t rodu i t e à son e n c o n t r e . 

4 1 . La C o u r n 'es t pas conva incue pa r l ' a r g u m e n t du G o u v e r n e m e n t 
selon lequel , d a n s la m e s u r e où la p r o c é d u r e civile e n t a m é e à l ' encon t re 
de la r e q u é r a n t e devai t suivre la p r o c é d u r e p rop re aux procès o r a u x , les 
d o c u m e n t s écr i ts é t a i en t dépou rvus de va leu r j u r i d i q u e . La C o u r relève, 
d ' u n e pa r t , q u e la d e m a n d e de la p a r t i e adverse avait é t é i n t rodu i t e aussi 
p a r écr i t , et q u e les d o c u m e n t s p r é s e n t é s pa r la r e q u é r a n t e , don t la 
d e m a n d e d ' ass i s tance j ud i c i a i r e , ava ien t é té pris en c o m p t e d a n s le 
procès-verba l de c o m p a r u t i o n et, d ' a u t r e p a r t , q u e lorsque la r e q u é r a n t e 
r é i t é r a sa d e m a n d e d ' ass i s tance jud ic i a i r e en 1997, elle le fit sur la base de 
celle déposée en 1994, et l ' ass i s tance en ques t i on lui fut a lors accordée . 
P a r a i l leurs , la C o u r rappe l le q u e le r ecours en reposition p r é s e n t é p a r la 
r e q u é r a n t e a u p r è s du j u g e d ' i n s t ance n" 1 d ' A m p o s t a , se r é f é r an t à 
l ' impossibi l i té de faire face au m o n t a n t de la cons igna t ion sollicitée par 
YAudiencia Provincial, fut déc la ré recevable , et q u e la r e q u é r a n t e fut 
d i spensée de l 'obl igat ion de cons igner p r é a l a b l e m e n t le m o n t a n t fixé, sur 
la base de sa s i t ua t ion famil iale et é c o n o m i q u e , « telle qu 'e l le figurait d a n s 
le doss ier judicia i re ». 

42. La C o u r rappe l le à ce sujet q u e t a n t l 'ar t icle 30, 3°, du code de 
p r o c é d u r e civile en v igueur au m o m e n t des faits q u e la j u r i s p r u d e n c e 
cons t i tu t ionne l l e en la m a t i è r e p e r m e t t e n t de t en i r c o m p t e de la 
s i tua t ion é c o n o m i q u e de l ' in té ressé et , en pa r t i cu l i e r , de l ' exonére r de 
l 'obl igat ion de cons igner lorsqu ' i l s 'est vu accorder l ' ass i s tance jud ic i a i r e . 
En l 'espèce, la r e q u é r a n t e ne se vit pas accorder , en t e m p s u t i le , ladi te 
a s s i s t ance , en ra ison d ' une négl igence qu i , c o m m i s e p a r un o r g a n e 
jud i c i a i r e , ne lui é t a i t donc pas i m p u t a b l e , a lors qu ' e l l e r éun i s sa i t a priori 
les condi t ions pour ê t r e a d m i s e au bénéfice de c e t t e a ss i s t ance , c o m m e 
cela fut conf i rmé u l t é r i e u r e m e n t . 
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43 . O r la Conven t i on a pour but de p r o t é g e r des d ro i t s , non pas 
t h é o r i q u e s ou i l lusoires, ma i s concre t s et effectifs ( a r r ê t Airey c. I r l ande 
du 9 oc tobre 1979, série A n° 32, pp . 12-14, § 24) . D a n s les c i r cons tances de 
la cause , l 'appel p r é s e n t é pa r la r e q u é r a n t e a é té déc la ré i r recevable pour 
défaut de cons igna t ion du m o n t a n t exigé, ce qui l'a pr ivée d ' u n e voie de 
recours qu i a u r a i t pu se révéler décisive p o u r l ' issue du l i t ige. 

44. En l 'espèce, l ' i r recevabi l i té de l 'appel p r é s e n t é pa r la r e q u é r a n t e 
r é su l t a i t de l 'obl igat ion légale , sauf p o u r les bénéf ic ia i res de l 'ass is tance 
j ud i c i a i r e , de cons igna t ion , a u p r è s de YAudiencia Provincial, d 'un ce r t a in 
m o n t a n t (celui de l ' i n d e m n i t é pe rçue ) c o m m e condi t ion p réa l ab l e à 
l ' in t roduc t ion formelle d ' un appe l . 

45 . La C o u r e s t i m e q u ' e n l 'obl igeant à cons igner le m o n t a n t de la 
c o n d a m n a t i o n , YAudiencia Provincial a e m p ê c h é la r e q u é r a n t e de se 
préva lo i r d ' un recours ex i s t an t et d i sponib le , de sor te q u e celle-ci a subi 
u n e e n t r a v e d i s p r o p o r t i o n n é e à son droi t d 'accès à un t r i b u n a l . Pa r 
c o n s é q u e n t , il y a eu viola t ion de l 'ar t ic le 6 § 1. 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

46. Aux t e r m e s de l 'ar t ic le 41 de la Conven t ion , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable. » 

A. D o m m a g e m a t é r i e l 

47. La r e q u é r a n t e d e m a n d e au G o u v e r n e m e n t d ' a s s u m e r ad cautelam 
les conséquences décou lan t d ' une éven tue l le ac t ion que la c o m p a g n i e 
d ' a s s u r a n c e s p o u r r a i t i n t e n t e r c o n t r e elle t e n d a n t à r é c u p é r e r la s o m m e 
qui lui fut ve rsée (18 250 000 pese t a s (ESP)) , son époux décédé é t a n t 
cons idé ré c o m m e le c o n d u c t e u r du véhicule s in i s t ré . Elle précise q u e le 
déla i p rescr i t p a r le code civil p o u r u n e tel le ac t ion est de q u a t r e ans à 
pa r t i r , en l 'espèce, du 2 s e p t e m b r e 1996, d a t e de l ' a r rê t r e n d u pa r 
YAudiencia Provincial de T a r r a g o n e . 

48. Selon le G o u v e r n e m e n t , le pré judice m a t é r i e l a l légué p a r la 
r e q u é r a n t e est é t r a n g e r à l 'objet de la r e q u ê t e , d a n s la m e s u r e où le 
m o n t a n t de l ' i ndemni sa t ion en cause fut pe rçu d a n s un cad re non 
jud ic i a i r e et ne fut pas d iscuté d a n s le cad re de la p r o c é d u r e civile faisant 
l 'objet de la p r é s e n t e r e q u ê t e . 

49. La C o u r , avec le G o u v e r n e m e n t , ne voit a u c u n lien de causa l i té 
e n t r e la violat ion c o n s t a t é e et le p ré jud ice m a t é r i e l a l l égué . Elle r e je t t e 
donc les p r é t e n t i o n s de la r e q u é r a n t e à ce t i t r e . 
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B. Frais e t d é p e n s 

50. La r e q u é r a n t e r é c l a m e 520 572 ESP pour frais et d é p e n s devan t le 
T r i b u n a l cons t i t u t i onne l et devan t les o r g a n e s de la Conven t ion . 

5 1 . Le G o u v e r n e m e n t e s t ime q u e le r e m b o u r s e m e n t des frais et 
d é p e n s doit se l imi te r à ceux exposés devan t les o r g a n e s de la Conven t ion . 

52. La C o u r observe qu 'e l le a déjà accordé des s o m m e s r é c l a m é e s au 
t i t r e d ' h o n o r a i r e s d 'avocat devan t le T r i b u n a l cons t i t u t ionne l espagnol 
(voir, pa r e x e m p l e , les a r r ê t s H i r o Balani c. E s p a g n e du 9 d é c e m b r e 
1994, série A n" 303-B, p. 3 1 , §§ 32-33, et Cas t i l lo Algar c. E s p a g n e du 
28 oc tobre 1998, Recueil 1998-VIII, p . 3118, §§ 53 , 54 et 57) . Pa r a i l leurs , 
elle e s t ime r a i sonnab le le m o n t a n t r é c l amé , et décide de l 'a l louer à la 
r e q u é r a n t e . 

C. I n t é r ê t s m o r a t o i r e s 

53. Selon les i n fo rma t ions don t dispose la C o u r , le t a u x d ' i n t é r ê t légal 
appl icable en E s p a g n e à la d a t e d ' adop t ion du p ré sen t a r r ê t é ta i t de 4,25 % 
l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la Conven t i on ; 

2. Dit 
a) q u e l 'Eta t d é f e n d e u r doit verser à la r e q u é r a n t e , d a n s les t rois mois 
à c o m p t e r du j o u r où l ' a r rê t est devenu définit if c o n f o r m é m e n t à l 'ar
ticle 44 § 2 de la Conven t ion , 520 572 ESP (cinq cent vingt mille cinq 
cent so ixan te -douze pese t a s ) pour frais et d é p e n s ; 
b) q u e ce m o n t a n t s e r a à ma jo re r d ' un i n t é r ê t s imple de 4,25 % l 'an à 
c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

3. Rejette la d e m a n d e de sa t i s fac t ion é q u i t a b l e pour le su rp lus . 

Fait en français , pu is c o m m u n i q u é p a r écrit le 15 février 2000, en 
appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

V incen t B K R G K R 

Greffier 
M a t t i P E L L O N P À À 

P rés iden t 
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S U M M A R Y 1 

Refusal to exempt an appellant from an obligation to deposit monies as a 
condition precedent to lodging an appeal despite the fact that her applica
tion for legal aid, in which her financial difficulties were set out, had not 
been considered 

Article 6 § 1 

Access to a court - Civil proceedings - Refusal to exempt an appellant from an obligation to 
deposit monies as a condition precedent to lodging an appeal tlespite the fact that her application 

for legal aid, in which her financial difficulties were set out, had not been considered -
Obligation to deposit monies - Proportionality - Margin of appreciation 

* 
* * 

The applicant's husband was killed in a road-traffic accident. In the criminal 
investigation it initially appeared that he had been in a car driven by a Mr P. and 
that Mr P., who was also killed in the accident, had caused the accident. The two 
widows and their children received compensation from the insurers and the 
criminal investigation was not pursued. However, Mrs P. considered that the 
applicant's husband, not her husband, had been the driver and made a written 
claim for damages on behalf of herself and her two minor children to the district 
judge against, inter alia, the applicant. The applicant orally contested the claim, 
but by reference to written documents which she lodged. In her written 
submissions, she also applied for legal aid on account of her financial situation. 
The documents were referred to in the record of the hearing. The district judge 
found that the applicant's husband had caused the accident and ordered his heirs 
to pay damages to Mrs P. The applicant was given permission by the district judge 
to appeal against that decision on condition that she first deposited the amount 
she had been ordered to pay to Mrs P. Under the legislation in force, her appeal 
was inadmissible unless she complied with that condition. However, the 
Constitutional Court had ruled in an earlier case that appellants could be 
exempted from the obligation if their financial circumstances prevented them 
from complying, in particular, where as a result of those circumstances they had 
been granted legal aid. The applicant lodged an application to have that decision 
set aside (reposition) on the ground that it was impossible for her to deposit the 
required sum. Taking into account the applicant's financial position "as set out in 
the court file" the district judge exempted her from that obligation. 
Notwithstanding that decision, the appellate court (Audiencia Provincial) declared 
the applicant's appeal inadmissible on the ground that she had not deposited the 
requisite sum and found in favour of Mrs P. The applicant lodged an amparo appeal 
with the Constitutional Court, arguing that she had been prevented by her 

1. This summary by the Registry does not bind the Court. 
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financial circumstances from depositing the amount required, as the fact that she 
had applied for legal aid at first instance attested. The applicant also requested the 
district judge to examine the application for legal aid she had made, without 
response, three years earlier. The Constitutional Court dismissed her appeal. 
The district judge granted her legal aid. 

Held 
Article 6 § 1: The obligation to deposit monies pursued the legitimate aim of 
avoiding overloading the appellate court's case list. In considering the degree of 
interference in the case before it with the applicant's right of access to a court, 
the Court noted that the applicant had made an initial application for legal aid in 
writing. The Government's argument that the written documents - and 
consequently the application for legal aid - were inadmissible since the civil 
proceedings against the applicant should have been conducted under the oral 
procedure was not persuasive, as the opposing party's claim had also been made 
in writing and the documents lodged by the applicant had been entered in the 
record of the hearing. Furthermore, the applicant's second application for legal 
aid, made on the basis of the first application, was granted. Lastly, her 
application for judgment to be set aside was based on her financial circumstances 
and was granted by the district judge who referred to those financial circumstances 
"as set out in the court file". It was possible both under domestic legislation and 
the case-law for litigants to be exempted from the obligation to deposit monies if 
they had been granted legal aid. In the case before the Court, the applicant had 
been deprived of legal aid in sufficient time owing to negligence on the part of a 
judicial body. By declaring her appeal inadmissible for failure to deposit the 
requisite sum, the Audiencia Provincial had prevented the applicant from using an 
existing and available remedy, thus disproportionately hindering her right of 
access to a court. 
Conclusion: violation (unanimously). 
Article 41: The Court found that there was no causal link between the violation 
found and the alleged pecuniary damage and dismissed the applicant's claims. It 
awarded her a sum in respect of costs and expenses incurred before the 
Constitutional Court and the Convention institutions. 

Case-law c i ted by the C o u r t 

Delcourt v. Belgium, judgment of 17 January 1970, Series A no. 11 
Airey v. Ireland, judgment of 9 October 1979, Series A no. 32 
Hiro Balani v. Spain, judgment of 9 December 1994, Series A no. 303-B 
Brualla Gomez de la Torre v. Spain, judgment of 19 December 1997, Reports of 

Judgments and Decisions 1997-VIII 
Edificaciones March Gallego S.A. v. Spain, judgment of 19 February 1998, Reports 
1998-1 
Castillo Algar v. Spain, judgment of 28 October 1998, Reports 1998-VIII 
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In the c a s e o f Garc ia M a n i b a r d o v. S p a i n , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r M. PELLOKP;\A, President, 
M r G. R E S S , 

M r A. P A S T O R R I D R U E J O , 

Vir J . M A K A R C Z Y K , 

M r I. C A B R A L B A R R E T O , 

M r V. B U T K E V Y C H , 

M r s N. VAJIC, judges, 

and M r V. B E R G E R , Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 27 J a n u a r y 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an appl ica t ion (no. 38695/97) aga ins t the 
K i n g d o m of Spain lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of t he Conven t i on 
for t he P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s ("the 
C o n v e n t i o n " ) by a Span ish na t iona l , Mrs F lorenc ia Garc i a M a n i b a r d o 
("the app l i can t " ) , on 2 S e p t e m b e r 1997. T h e app l i can t was r e p r e s e n t e d 
by M r F. Z a p a t e r E s t e b a n , a lawyer p rac t i s ing in T a r r a g o n a . T h e 
Span i sh G o v e r n m e n t ("the G o v e r n m e n t " ) were r e p r e s e n t e d by the i r 
Agen t , M r J . Bo r r ego Bor rego , H e a d of t he H u m a n Righ t s Office, 
Min i s t ry of J u s t i c e . 

T h e appl ican t a l leged a b r e a c h of he r r ight to a fair h e a r i n g in tha t the 
T a r r a g o n a Audiencia Provincial had dec la red her appea l inadmiss ib le owing 
to her fai lure to deposi t t he s u m she h a d been o r d e r e d to pay at first 
i n s t ance . 

2. O n 20 May 1998 the C o m m i s s i o n (Second C h a m b e r ) dec ided to give 
not ice of t he appl ica t ion to t he G o v e r n m e n t and to invite t h e m to submi t 
w r i t t e n observa t ions on its admiss ib i l i ty a n d m e r i t s . T h e G o v e r n m e n t 
s u b m i t t e d the i r observa t ions on 3 J u l y 1998 and the app l ican t rep l ied on 
23 S e p t e m b e r 1998. 

3. Fol lowing the en t ry in to force of Protocol No. 11 to the Conven t ion 
on 1 N o v e m b e r 1998 a n d in acco rdance wi th Art ic le 5 § 2 thereof, t he case 
was e x a m i n e d by the C o u r t . 

4. In accordance wi th Rule 52 § 1 of the Rules of C o u r t , t he P res iden t 
of t he C o u r t , M r L. W i l d h a b e r , ass igned the case to t h e F o u r t h Section. 
T h e C h a m b e r cons t i t u t ed wi thin tha t Sect ion inc luded ex officio 
M r A. P a s t o r Ridrue jo , t he j u d g e e lec ted in respec t of Spain (Article 27 
§ 2 of the C o n v e n t i o n a n d Ru le 26 § 1 (a ) ) , and Mr M. Pe l lonpaa , 
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P re s iden t of the Sect ion (Rule 26 § 1(a)) . T h e o t h e r m e m b e r s d e s i g n a t e d 
by the l a t t e r to c o m p l e t e the C h a m b e r were M r G. Ress , M r J . Makarczyk , 
M r I. C a b r a l B a r r e t o , M r V. Butkevych a n d M r s N. Vajic (Rule 26 § 1 (b) ) . 

5. O n 8 D e c e m b e r 1998 the C h a m b e r dec la red t he app l i can t ' s 
compla in t u n d e r Art ic le 6 § 1 of the Conven t i on (fair hea r ing ) 
admiss ib le . It dec l a red the r e m a i n d e r of t he app l ica t ion i nadmis s ib l e ' . 

6. In a l e t t e r of 31 May 1999 the app l i can t set out her c la ims u n d e r 
Art ic le 41 of the Conven t ion . 

7. O n 15 J u n e 1999 the C o u r t dec ided t h a t no h e a r i n g was r e q u i r e d . In 
a l e t t e r of 2 July 1999 the G o v e r n m e n t set out t he i r obse rva t ions on the 
app l i can t ' s c la ims u n d e r Art ic le 41 of t he Conven t i on a n d on o t h e r poin ts . 
T h e app l ican t rep l ied on 1 S e p t e m b e r 1999. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. O n 10 O c t o b e r 1990 the app l i can t ' s h u s b a n d was killed in a road-
traffic accident w h e n a car and a lorry collided. 

9. A c r imina l inves t iga t ion (diligenciasprevias - no. 1394/90) was s t a r t e d 
before A m p o s t a inves t iga t ing j u d g e no. 1. It a p p e a r e d at first t h a t a 
M r P. was the dr iver of t he car involved in the acc ident . 

10. O n 12 N o v e m b e r 1990 M r P.'s i n su re r s paid t he appl ican t 
18,250,000 pese ta s (ESP) in c o m p e n s a t i o n for he r h u s b a n d ' s d e a t h , 
i n d e p e n d e n t l y of t he c r imina l inves t iga t ion t h a t was u n d e r way. In her 
l e t t e r of a c c e p t a n c e d a t e d t h a t day, the app l ican t waived for herse l f and 
he r four m i n o r ch i ld ren the r ight to m a k e any c la im in civil or c r imina l 
p roceed ings in connec t ion wi th the p e n d i n g c r imina l inves t iga t ion . She 
conf i rmed t h a t waiver before A m p o s t a inves t iga t ing j u d g e no. 1 on 
22 N o v e m b e r 1990. 

11. In a decis ion (auto) of 10 J u n e 1993 A m p o s t a inves t iga t ing j u d g e 
no. 1 dec la red t h a t t h e r e was no longer any need to p u r s u e t he p e n d i n g 
inves t iga t ion wi th r e g a r d to e s t ab l i sh ing any c r imina l liability. 

12. By a decision (auto) of 30 N o v e m b e r 1993 of A m p o s t a inves t iga t ing 
j u d g e no. 1, Mr P. 's widow a n d ch i ld ren (who were minors ) w e r e awarded 
c o m p e n s a t i o n to be paid by the i n s u r e r s of t he lorry t h a t had collided with 
t he car . M r P. h a d also been killed in the acc ident and was bel ieved to have 
b e e n the dr iver of t he car . 

13. M r s P., t he widow of the p r e s u m e d dr iver of the car , cons ide red the 
s u m she had received i n a d e q u a t e and t h a t it was not her h u s b a n d who had 
been dr iv ing the car involved in t he collision, but t he app l i can t ' s . O n 

I. Note by the Registry. The Court 's decision is obtainable from the Registry. 
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7 M a r c h 1994 she lodged a w r i t t e n appl ica t ion for d a m a g e s on beha l f of 
herse l f a n d h e r two m i n o r ch i ld ren wi th A m p o s t a d is t r ic t j u d g e no. 1. H e r 
act ion, which had to be conduc t ed in accordance wi th t he ru les for oral 
p roceed ings (Juicio verbal), was b r o u g h t jo in t ly aga ins t t he hei rs of t h e 
app l i can t ' s h u s b a n d , t he he i r s of the owner of the car who was also killed 
in t he acc ident and the i n su re r s of the vehicle . 

14. O n 23 J u n e 1994 the app l ican t , who was ac t ing in h e r own n a m e 
and on beha l f of h e r m i n o r ch i ld ren and was r e p r e s e n t e d by a lawyer who 
accep ted her ins t ruc t ions "on the basis t h a t he was ac t ing as if he h a d been 
appo in t ed by the cour t " , oral ly con t e s t ed the c la im aga ins t he r by 
re fe rence to the "facts a n d reasons con t a ined in the a n n e x e d 
d o c u m e n t s ] " . In those d o c u m e n t s , t he app l ican t rep l ied in wr i t i ng to the 
c l a i m a n t ' s a r g u m e n t s and appl ied for legal aid. She re fe r red to her 
d o m e s t i c s i tua t ion , disclosed he r pe r sona l income , which consis ted solely 
of her widow's pens ion and the income of her ch i ld ren w h o w e r e now 
wi thou t a fa ther , a n d s t a t e d tha t she owned a h o m e t h a t she had 
p u r c h a s e d wi th t he c o m p e n s a t i o n received as a resu l t of h e r h u s b a n d ' s 
d e a t h . T h e d o c u m e n t s were r e fe r red to in t he record of t h e h e a r i n g of 
5 J u l y 1994 in the following t e r m s : " t he d o c u m e n t s a n n e x e d to [the 
app l i can t ' s ] m e m o r i a l in reply to t he c la im a re cons ide red to have been 
p r o d u c e d " . T h e insu re r s of t he car also con te s t ed t he c la im a n d lodged 
w r i t t e n d o c u m e n t s con t a in ing de ta i l ed submiss ions . 

15. In a j u d g m e n t of 20 D e c e m b e r 1994 A m p o s t a dis t r ic t j u d g e no. 1 
found t h a t t h e dr iver of t he car involved in t he collision had been the 
app l i can t ' s h u s b a n d , not t he c l a i m a n t ' s , and o r d e r e d t he fo rmer ' s heirs 
a n d the vehicle in su re r s jo in t ly and severally, or, in t h e a l t e rn a t i v e , the 
he i r s of t he owner of the vehicle , to pay Mrs P. and he r two chi ldren the 
s u m of E S P 18,000,000. 

16. All the pa r t i e s a p p e a l e d aga ins t t ha t decision. In a decision 
(providencia) of 16 J a n u a r y 1995, A m p o s t a dis t r ic t j u d g e no. 1 gave the 
app l ican t pe rmiss ion to a p p e a l on condi t ion t h a t she depos i t ed the 
a m o u n t a w a r d e d in the j u d g m e n t at first i n s t ance , in acco rdance wi th 
s u p p l e m e n t a l sect ion 1(4) of Basic Law no. 3/1989 of 21 J u n e 1989 
u p d a t i n g the C r i m i n a l C o d e . 

17. O n 25 F e b r u a r y 1995 the appl ican t lodged a n appl ica t ion wi th 
A m p o s t a dis t r ic t j u d g e no. 1 to have t h a t decision set as ide (reposition) on 
t he g r o u n d t h a t it was imposs ib le for he r to deposi t t he s u m r e q u e s t e d by 
the Audiencia Provincial. O n 5 April 1995 the app l ica t ion was dec la red 
admiss ib le in accordance wi th the C o n s t i t u t i o n a l C o u r t ' s case- law on the 
subject ( j udgmen t no. 84/1992 of 28 M a y 1992), and the app l i can t was 
e x e m p t e d from the ob l iga t ion to deposi t the a m o u n t conce rned pr io r to 
lodging the appea l . T h e d is t r ic t j u d g e took in to accoun t t he app l i can t ' s 
d o m e s t i c and f inancial c i r c u m s t a n c e s "as set out in t he cour t file" in 
r e a c h i n g his decision. 
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18. In a j u d g m e n t of 2 S e p t e m b e r 1996 the T a r r a g o n a Audiencia 
Provincial dec l a red t he appea l lodged by the app l i can t ' s o p p o n e n t pa r t ly 
admiss ib le , uphe ld the j u d g m e n t of t he d is t r ic t j u d g e and dec la red t he 
app l i can t ' s appea l inadmiss ib le on the g r o u n d tha t she had not depos i ted 
t he r equ i s i t e s u m or shown t h a t she had t r ied to find o t h e r m e a n s - such 
as a b a n k g u a r a n t e e as sugges ted by the C o n s t i t u t i o n a l C o u r t in its 
j u d g m e n t no. 30/1994 of 27 J a n u a r y 1991 - of comply ing wi th t h a t 
ob l iga t ion . As r e g a r d s the dis t r ic t j u d g e ' s ru l ing t h a t t h e a p p e a l was 
admiss ib le and his decision to e x e m p t t he app l ican t from the obl igat ion 
to deposi t t he monies , the Audiencia Provincial exp la ined t h a t , since the 
appea l had been e x a m i n e d even t h o u g h it should have been dec la red 
inadmiss ib le , the g r o u n d s for a f inding of inadmiss ib i l i ty had b e c o m e 
g r o u n d s for d i smiss ing the appea l . 

19. O n 23 D e c e m b e r 1996 the app l ican t lodged an amparo a p p e a l wi th 
t h e C o n s t i t u t i o n a l C o u r t . She re l ied on her r ight to a fair h e a r i n g and on 
the non-d i sc r imina t ion pr inciple a r g u i n g tha t no deposi t h a d b e e n 
d e m a n d e d from her opponen t desp i t e he r c ross-appeal . T h e appl ican t 
a d d e d tha t she had appl ied for legal aid at first i n s t ance a n d tha t her 
f inancial and d o m e s t i c c i r c u m s t a n c e s had p r e v e n t e d her from depos i t ing 
t he a m o u n t r e q u i r e d to lodge he r appea l . 

20. Meanwh i l e , in connec t ion wi th t he en fo rcemen t of t he T a r r a g o n a 
Audiencia Provincial's, j u d g m e n t , the A m p o s t a dis t r ic t j u d g e had , by a 
decis ion (providencia) of 30 D e c e m b e r 1996, o r d e r e d t he se izure of t he 
asse t s of t he app l i can t and the vehicle i n su re r s as secur i ty for t he 
p a y m e n t of the c o m p e n s a t i o n a w a r d e d to M r s P. 

21 . O n 7 J a n u a r y 1997 the appl ican t w r o t e to A m p o s t a dis t r ic t j u d g e 
no. 1 to r e q u e s t t h a t he r app l i ca t ion for legal aid m a d e on 23 J u n e 1994 in 
her m e m o r i a l in reply to M r s P.'s c la im before t he d is t r ic t j u d g e be 
e x a m i n e d a n d a s tay of execu t ion p e n d i n g del ivery of the decision of the 
C o n s t i t u t i o n a l C o u r t in the amparo appea l lodged on 23 D e c e m b e r 1996. 
O n 1 6 J a n u a r y 1997 the dis t r ic t j u d g e dec ided to e x a m i n e the appl ica t ion 
for legal aid. 

22. In a decis ion of 10 M a r c h 1997 the C o n s t i t u t i o n a l C o u r t d i smissed 
the app l i can t ' s amparo appea l on the g round t h a t it h a d no cons t i tu t iona l 
bas is . It held t h a t the decis ion dec l a r ing t he app l i can t ' s appea l 
inadmiss ib le h a d been proper ly r ea soned , t h a t it an swered the 
app l i can t ' s legal a r g u m e n t s r easonab ly a n d had b e e n de l ivered af ter 
adversa r i a l p roceed ings wi th full p rocedura l g u a r a n t e e s . W i t h r e g a r d to 
t he a l leged violat ion of t he non-d i sc r imina t ion pr inc ip le , t he 
C o n s t i t u t i o n a l C o u r t held t h a t t he posi t ion of a pe r son held l iable civilly 
a n d the posi t ion of t he pa r ty who had won the ac t ion w e r e not c o m p a r a b l e . 

23 . T h e app l ican t was g r a n t e d legal aid by a decis ion of A m p o s t a 
dis t r ic t j u d g e no. 1 of 15 Apri l 1997. No a p p e a l was lodged aga ins t t h a t 
decision. 
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II. RELEVANT D O M E S T I C LAW A N D P R A C T I C E 

A. C o d e o f Civi l P r o c e d u r e ( p r o v i s i o n s r e l a t i n g to l ega l a id) 

24. T h e provisions of the Code of Civil P r o c e d u r e r e l a t i n g to legal aid 
(before t he en t ry in to force of Law no. 1/1996 of 10 J a n u a r y 1996) read as 
follows: 

Article 20 

•'Application for recognition of the right to lake part in proceedings free of charge 
shall be made to the judge or court that has or will have jurisdiction over the 
proceedings or the voluntary judicial act in respect of which the application is made..." 

Article 22 

"The application shall be deemed ancillary to the main proceedings and shall be 
examined separately under the rules specific to oral proceedings; the other parlies and 
Slate Counsel shall be heard." 

Article 23 

"The application and related procedure shall not entail a slay of the main 
proceedings, unless all parties so request..." 

Article 30 

"Anyone granted legal aid under a statutory provision or by a court order shall be 
entitled to: 

(3) exemption from the obligation to deposit the sums required on lodging an appeal 
or application for judicial review ..." 

Article 32 

"A grant of legal aid for specific proceedings shall cover all steps and appeals related 
to those proceedings, but shall not be used in any other proceedings." 

Article 42 

"Anyone entitled to free legal representation may be represented by a barrister or 
solicitor of his own choice if the barrister or solicitor agrees to act, failing which 
counsel shall be appointed by the court." 

Article 730 

"The hearing shall take place on the appointed day before the judge and the registrar. 

The parties shall set out their claims and anything they consider relevant to their case 
in turn. Thereafter, relevant evidence may be produced and the documentary evidence 
shall be placed in the court file. 
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The parties may choose a representative, who must be a practising barrister or a 
practising solicitor, to speak on their behalf. The representative may at tend the hearing. 

B. Law n o . 1 / 1 9 9 6 o f 10 J a n u a r y 1996 o n l ega l a id 

25. T r a n s i t i o n a l provision no. 1 of Law no. 1/1996 of 10 J a n u a r y 1996 
provides : 

"Applications for legal aid made before Law no. 1/1996 enters into force shall be made 
i n accordance with the legislation in force when i he application i ^ made." 

C. B a s i c Law n o . 3 / 1 9 8 9 o f 21 J u n e 1989 u p d a t i n g t h e C r i m i n a l 
C o d e ( a p p l i c a b l e t o c ivi l a c t i o n s for d a m a g e s for l o s s c a u s e d 
b y m o t o r i s e d v e h i c l e s ) 

26. Subsec t ion (4) of s u p p l e m e n t a l sect ion 1 of Basic Law no. 3/1989 of 
21 June 1989 provides : 

''Anyone who is ordered to pay compensation and wishes lo lodge an appeal against a 
decision concluding proceedings to which this provision relates must show that the 
amount that he or she has been ordered to pay together with accrued interest and 
expenses has been deposited..." 

D. D e c i s i o n s o f t h e C o n s t i t u t i o n a l C o u r t 

27. In its j u d g m e n t no. 84/1992 of 28 M a y 1992, t he C o n s t i t u t i o n a l 
C o u r t no ted t h a t while a p p e l l a n t s should be given a n o p p o r t u n i t y to 
r e m e d y a n omiss ion , the p a y m e n t of t he depos i t before t he appea l was 
lodged was not a m e r e condi t ion of form, bu t a n essen t ia l p r e r e q u i s i t e for 
the lodging of an appea l . However , t he s t a t u t o r y r e q u i r e m e n t to deposi t 
the mon ies could, in c e r t a i n cases , infringe l i t i gan t s ' r igh t s to effective 
p ro t ec t i on by the cour t s of first ins tance a n d a p p e a l t h e r e b y c r e a t i n g 
s i tua t ions in which the p e r s o n o r d e r e d to m a k e p a y m e n t was p r e v e n t e d 
from a p p e a l i n g and would t hus be defenceless . T h e C o n s t i t u t i o n a l C o u r t 
re fe r red to t he need for t he financial c i r c u m s t a n c e s of the pe r son aga ins t 
w h o m the o r d e r had been m a d e to be t a k e n in to accoun t , t he j u d g e be ing 
r e q u i r e d to e x a m i n e each case a n d if necessa ry to decl ine to apply a 
s t a t u t o r y provision which in a n o t h e r case would be m a n d a t o r y . 

28. In its j u d g m e n t no. 30/1994 of 27 J a n u a r y 1994 in a case on labour 
law, the C o n s t i t u t i o n a l C o u r t said t h a t an a p p e a l would be inadmiss ib le 
unless t he obl iga t ion to deposi t monies was compl ied wi th "... except 
w h e r e t he app l i can t was in receipt of legal aid, in which case he or she 
could satisfy the obl igat ion wi th a bank g u a r a n t e e ins tead. . . " . 
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29. In its j u d g m e n t no. 187/1992 of 28 M a y 1992, de l ivered in answer to 
a cons t i tu t iona l i ty ques t i on ra ised by the M u r c i a Audiencia Provincial, the 
C o n s t i t u t i o n a l C o u r t likewise r e fe r red to s i t ua t i ons in which a non legally 
a ided app l i can t was subject to b a n k r u p t c y p roceed ings or was insolvent . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

30. T h e appl ican t compla ined tha t the T a r r a g o n a Audiencia Provincial 
had dec la red her appea l inadmiss ib le owing to he r failure to deposi t the 
s u m she had b e e n o r d e r e d to pay a t first i n s t ance a t a t i m e w h e n h e r 
appl ica t ion for legal aid h a d yet to be dec ided . She a l leged a violat ion of 
Art ic le 6 § 1 of t he C o n v e n t i o n , which provides : 

"In the determination of his civil rights and obligations everyone is entitled to a 
fair ... hearing ... by [a] ... tribunal..." 

A. S u b m i s s i o n s o f t h e p a r t i e s 

/. The applicant 

31 . T h e appl ican t said tha t she had lodged a legal-aid appl ica t ion with 
t h e A m p o s t a d is t r ic t j u d g e in d u e t i m e a n d in t h e cor rec t form. Any e r r o r 
had been a t t r i b u t a b l e exclusively to t he dis t r ic t j u d g e w h o was u n d e r a 
s t a t u t o r y d u t y to process he r app l ica t ion . F u r t h e r , the appl ican t 
m a i n t a i n e d t h a t w h e n h e r ora l submiss ions h a d b e e n m a d e in reply to 
her o p p o n e n t ' s c la im, t he lawyer who h a d a g r e e d to r e p r e s e n t he r "as if 
he had been a p p o i n t e d by the c o u r t " h a d re fe r red to a n n e x e d d o c u m e n t s 
inc luding he r appl ica t ion for legal aid; she a d d e d t h a t " t he d o c u m e n t s 
a n n e x e d to [the app l i can t ' s ] m e m o r i a l in reply to the c la im [were] 
cons idered to have been p roduced" . She s t r e s sed tha t Ar t ic le 730 of t he 
Code of Civil P r o c e d u r e did not p rec lude c la ims , repl ies or o t h e r 
a r g u m e n t s in oral p roceed ings be ing m a d e in wr i t i ng a n d t h a t , in any 
event , bo th h e r o p p o n e n t ' s c la im a n d the i n s u r e r s ' reply had been in 
wr i t ing . 

32. T h e app l ican t fu r the r no ted t h a t it had been u n n e c e s s a r y for her to 
r e n e w the app l i ca t ion before t he T a r r a g o n a Audiencia Provincial s ince t h a t 
cour t had t h e en t i r e case file before it w h e n h e a r i n g the appea l a n d the 
w r i t t e n submiss ions of 7 J a n u a r y 1997 did no m o r e t h a n r e p e a t t h e 
appl ica t ion previously m a d e . A m p o s t a d is t r ic t j u d g e no . 1 h a d , moreover , 
e x e m p t e d the app l ican t from the obl igat ion to deposi t monies in view of 
he r d o m e s t i c and financial c i r c u m s t a n c e s "as set ou t in t he cour t file". She 
said tha t she had exp la ined those c i r c u m s t a n c e s t o each of t h e cour t s 
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conce rned a n d had informed the C o n s t i t u t i o n a l C o u r t t ha t she had m a d e 
an appl ica t ion for legal aid. She a d d e d tha t she had been g r a n t e d legal aid 
on 15 April 1997 af ter the domes t i c p roceed ings had e n d e d . 

33 . T h e app l ican t said tha t any e r r o r was exclusively a t t r i b u t a b l e to 
t h e d is t r ic t j u d g e who had b e e n u n d e r a s t a t u t o r y ob l iga t ion to p rocess 
h e r app l ica t ion . She the re fore s u b m i t t e d t h a t t he fact t h a t her appea l 
had been d i smissed for failure to comply wi th t he o r d e r to depos i t mon ie s 
a t a t i m e w h e n h e r appl ica t ion for legal a id had not b e e n e x a m i n e d for a 
r eason beyond he r control cons t i t u t ed a viola t ion of the r ight to a fair 
hea r ing . 

2. The Government 

34. T h e G o v e r n m e n t ins is ted t h a t t he app l i can t ' s a l leged appl ica t ion 
for legal aid to the A m p o s t a dis t r ic t j u d g e was invalid since the p r o c e d u r e 
specific to oral p roceed ings should have been used in t h e civil ac t ion 
aga ins t her , a n d he r submiss ions in reply to the s t a t e m e n t of c la im 
should , consequen t ly , have been m a d e orally. T h e y the re fo re m a i n t a i n e d 
t h a t t h e w r i t t e n d o c u m e n t s h a d no va lue in law. T h e G o v e r n m e n t 
conceded t h a t the appl icant had re fe r red to c e r t a i n d o c u m e n t s t h a t had 
been placed on the cour t file on her first a p p e a r a n c e a n d t h a t the 
app l ica t ion for legal aid was a m o n g those d o c u m e n t s . However , in t he i r 
submiss ion , those d o c u m e n t s were inadmiss ib le in the p roceed ings by 
v i r tue of Art ic le 730 of t he Code of Civil P r o c e d u r e . 

35. T h e G o v e r n m e n t said t h a t t he app l i can t h a d b e e n ass i s ted by 
counse l of h e r choice t h r o u g h o u t t he p roceed ings . T h e y no ted , however , 
t h a t the app l i can t ' s counsel had not once d u r i n g the subs t an t ive 
p roceed ings t a k e n the t roub le to e n q u i r e w h e t h e r legal aid had been 
g r a n t e d . Moreover , t he app l ican t had not r e fe r red to her appl ica t ion for 
legal aid in he r appea l to the Audiencia Provincial, and the appl ica t ion was 
not m a d e in t he cor rec t form unt i l / J a n u a r y 1997, in the course of the 
p roceed ings for t he e n f o r c e m e n t of t he j u d g m e n t de l ivered on appea l . 
T h e G o v e r n m e n t the re fo re s u b m i t t e d t h a t t h e r e had been no violat ion of 
Art ic le 6 § 1 of the Conven t ion . 

B. T h e C o u r t ' s a s s e s s m e n t 

36. T h e C o u r t r e i t e r a t e s a t t he ou t se t t ha t it is not its task to t ake t he 
p lace of t he d o m e s t i c cou r t s . It is p r imar i ly for t he na t i ona l au tho r i t i e s , 
no tab ly t h e cou r t s , to resolve p r o b l e m s of i n t e r p r e t a t i o n of d o m e s t i c 
legis la t ion (see, mutatis mutandis, the Brua l la G o m e z de la T o r r e v. Spain 
j u d g m e n t of 19 D e c e m b e r 1997, Reports of Judgments and Decisions 1997-VIII, 
p . 2955, § 3 1 , a n d the Edificaciones M a r c h Gal lego S.A. v. Spain j u d g m e n t 



GARCIA MANIBARDO v. SPAIN JUDGMENT 197 

of 19 F e b r u a r y 1998, Reports 1998-1, p . 290, § 33) . F u r t h e r , t he " r igh t to a 
cou r t " , of which the r ight of access is one a spec t , is not abso lu t e ; it is 
subject to l imi t a t ions p e r m i t t e d by impl ica t ion , in p a r t i c u l a r w h e r e t h e 
condi t ions of admiss ib i l i ty of an appea l a r e conce rned , since by its very 
n a t u r e it calls for r egu la t ion by the S t a t e , which enjoys a c e r t a i n marg in 
of app rec i a t i on in this r ega rd . However , these l imi t a t ions m u s t not 
res t r ic t or r educe a pe r son ' s access in such a way or to such an ex t en t 
tha t the very essence of the r ight is impa i r ed ; lastly, such l imi t a t ions will 
not be c o m p a t i b l e wi th Art ic le 6 § 1 if t hey do not p u r s u e a l e g i t i m a t e a im 
or if t h e r e is not a r ea sonab le r e l a t i onsh ip of p ropor t iona l i t y b e t w e e n the 
m e a n s employed and the a im p u r s u e d (see, a m o n g o t h e r a u t h o r i t i e s , t h e 
Edificaciones M a r c h Ga l l ego S A . j u d g m e n t ci ted above, p . 290, § 34) . 

37. In t he in s t an t case , t he app l i can t ' s appea l was dec la red 
inadmiss ib le p u r s u a n t to subsec t ion (4) of s u p p l e m e n t a l sect ion 1 of 
Basic Law no. 3/1989 of 21 J u n e 1989 u p d a t i n g t he C r i m i n a l Code (see 
p a r a g r a p h 26 above) . 

38 . T h e C o u r t cons iders t he a im p u r s u e d by t h e ob l iga t ion to deposi t 
monies l e g i t i m a t e : n a m e l y to avoid t he a p p e l l a t e cou r t ' s case list be ing 
over loaded. It m u s t none the l e s s d e t e r m i n e w h e t h e r t he fact t h a t t he 
appea l was dec la red inadmiss ib le infr inged the very essence of t he 
app l i can t ' s r igh t to a " c o u r t " for t he pu rposes of Art ic le 6 § 1. 

39. T h e C o u r t r e i t e r a t e s tha t Art ic le 6 of the Conven t i on does not 
compel the C o n t r a c t i n g S t a t e s to set u p cour t s of appea l or of cassa t ion 
(see, a m o n g o t h e r a u t h o r i t i e s , t he De lcour t v. Be lg ium j u d g m e n t of 
17 J a n u a r y 1970, Ser ies A no. 11, pp. 13-15, §§ 25-26). Neve r the l e s s , 
w h e r e such cou r t s exist t he g u a r a n t e e s con t a ined in Art ic le 6 mus t be 
compl ied w i th , inter alia by e n s u r i n g effective access to t he cour t s so tha t 
l i t igants may ob ta in a decision r e l a t i ng to t he i r "civil r igh ts a n d 
obl iga t ions" . 

40. T h e C o u r t no tes tha t in t he in s t an t case t he app l ican t appl ied for 
legal aid in 1994 when replying to the c la im m a d e aga ins t h e r by h e r 
opponen t . 

4 1 . T h e C o u r t finds unpe r suas ive t he G o v e r n m e n t ' s a r g u m e n t tha t 
the w r i t t e n d o c u m e n t s were inadmiss ib le since t he civil p roceed ings 
aga ins t the appl icant should have b e e n conduc t ed u n d e r the oral 
p r o c e d u r e . It observes t h a t t he oppos ing pa r ty ' s c la im was also m a d e in 
wr i t ing a n d t h a t the d o c u m e n t s lodged by the app l i can t , inc lud ing the 
appl ica t ion for legal aid, were no ted in t he record of t h e hea r ing . 
F u r t h e r m o r e , w h e n the appl ican t r enewed h e r appl ica t ion for legal aid in 
1997 she did so on the basis of the 1994 app l ica t ion a n d was t h e n g r a n t e d 
legal aid. Moreover , the C o u r t is mindful of t he fact t h a t the app l ican t ' s 
appl ica t ion to A m p o s t a dis t r ic t j u d g e no. 1 for j u d g m e n t to be set as ide 
(reposition), an appl ica t ion in which she re fe r red to h e r inabi l i ty to deposi t 
the a m o u n t r e q u e s t e d by the Audiencia Provincial, was dec la red admiss ib le 
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a n d the app l ican t was e x e m p t e d from the obl iga t ion to deposi t t he 
a m o u n t specified before lodging he r appea l in view of her d o m e s t i c a n d 
financial c i r c u m s t a n c e s "as set out in t he cour t file". 

42. T h e C o u r t no tes in t h a t connec t ion t h a t it was possible bo th u n d e r 
Art ic le 30 (3) of the Code of Civil P r o c e d u r e a n d the case-law of t he 
C o n s t i t u t i o n a l C o u r t for t he f inancial posi t ion of t he pe r sons conce rned 
to be t a k e n into account a n d for t h e m to be e x e m p t e d from the 
obl iga t ion to depos i t mon ies if they had been g r a n t e d legal aid. In the 
p r e s e n t case , the app l ican t was not g r a n t e d legal aid in sufficient t ime 
owing to neg l igence on the p a r t of a judicial body which was the re fore 
not a t t r i b u t a b l e to her while on t he face of it she satisfied all the 
condi t ions of eligibility for legal aid as, indeed , was s u b s e q u e n t l y 
conf i rmed. 

43 . T h e Conven t i on is i n t e n d e d to g u a r a n t e e not r igh ts t ha t a re 
theore t i ca l or i l lusory but r igh t s t ha t a r e prac t ica l a n d effective (see t he 
Airey v. I r e l and j u d g m e n t of 9 O c t o b e r 1979, Ser ies A no. 32, pp. 12-14, 
§ 24) . In the c i r c u m s t a n c e s of the case , the app l i can t ' s appea l was 
dec la red inadmiss ib le owing to her fai lure to deposi t t he r equ i s i t e 
a m o u n t . She was thus depr ived of a r e m e d y which could have proved 
decisive for the o u t c o m e of the d i spu t e . 

44. In the in s t an t case , the app l i can t ' s appea l was dec la red 
inadmiss ib le owing to the s t a t u t o r y d u t y on pe r sons o t h e r t h a n those who 
a r e in rece ip t of legal aid to deposi t wi th t he Audiencia Provincial a specific 
a m o u n t (namely , t he c o m p e n s a t i o n award ) as a condi t ion p r e c e d e n t to 
the i r be ing p e r m i t t e d formally to lodge an appea l . 

45. T h e C o u r t finds t h a t by obl iging he r to pay the a m o u n t o r d e r e d , 
t he Audiencia Provincial p r e v e n t e d the app l ican t from us ing a n ex is t ing 
and avai lable r e m e d y , such t h a t a d i s p r o p o r t i o n a t e h i n d r a n c e was pu t in 
t he way of he r r ight of access to a cour t . C o n s e q u e n t l y , t h e r e has been a 
violat ion of Art ic le 6 § 1. 

II. A P P L I C A T I O N O f ARTICLE 41 O F T H E C O N V E N T I O N 

46. Ar t ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. P e c u n i a r y d a m a g e 

47. T h e app l ican t r e q u e s t e d t h a t the G o v e r n m e n t should , as a 
p r e c a u t i o n a r y m e a s u r e , a s s u m e the consequences of any act ion which the 
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i n su re r s migh t b r ing aga ins t he r to recover t he s u m paid to he r 
(18,250,000 p e s e t a s (ESP)) s ince h e r d e c e a s e d h u s b a n d was bel ieved to 
have b e e n the dr iver of the car involved in the collision. She expla ined 
tha t t he l imi t a t ion per iod u n d e r the Civil Code for such an ac t ion was 
four years , which per iod , in the i n s t an t case , r a n from 2 S e p t e m b e r 1996, 
w h e n the T a r r a g o n a Audiencia Provincial de l ivered its j u d g m e n t . 

48 . T h e G o v e r n m e n t a r g u e d t h a t t he pecun ia ry d a m a g e a l leged by the 
app l ican t was not connec t ed wi th t he compla in t set out in t he appl ica t ion , 
since she had received the c o m p e n s a t i o n in ques t i on in an out-of-court 
s e t t l e m e n t a n d it had not been in issue in the civil p roceed ings with 
which the app l i ca t ion was conce rned . 

49 . T h e C o u r t a g r e e s wi th the G o v e r n m e n t t h a t t h e r e is no causa l link 
be tween the viola t ion t h a t has been found and the a l leged pecun ia ry 
d a m a g e . It t he re fo re re jec ts the app l i can t ' s c la ims u n d e r th is h e a d . 

B. C o s t s a n d e x p e n s e s 

50. T h e app l ican t c l a imed ESP 520,572 for costs a n d expenses incur red 
before t he C o n s t i t u t i o n a l C o u r t and the C o n v e n t i o n ins t i tu t ions . 

5 1 . T h e G o v e r n m e n t cons ide red t h a t t h e y should only have t o 
r e i m b u r s e t he costs and expenses incu r red before t he Conven t ion 
ins t i tu t ions . 

52. T h e C o u r t observes t h a t it has in previous cases a w a r d e d sums 
c la imed as legal fees before t he Span i sh C o n s t i t u t i o n a l C o u r t (see, 
a m o n g o t h e r a u t h o r i t i e s , the H i r o Balani v. Spain j u d g m e n t of 
9 D e c e m b e r 1994, Ser ies A no. 303-B, p. 3 1 , §§ 32-33, a n d t h e Cas t i l lo 
Algar v. Spain j u d g m e n t of 28 O c t o b e r 1998, Reports 1998-VLTI, p . 3118, 
§§ 53 , 54 a n d 57). F u r t h e r m o r e , it cons iders the a m o u n t c l a imed by the 
app l ican t r e a s o n a b l e a n d accordingly m a k e s an a w a r d in t h a t s u m . 

C. D e f a u l t i n t e r e s t 

53 . Accord ing to t h e i n fo rma t ion avai lable to t he C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t appl icable in Spain a t t he d a t e of adop t ion of t he p resen t 
j u d g m e n t is 4 .25% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t ha t t h e r e has b e e n a viola t ion of Art ic le 6 § 1 of t he Conven t ion ; 

2. Holds 

(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t becomes final accord ing 
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to Art ic le 44 § 2 of the Conven t ion , E S P 520,572 (five h u n d r e d and 
twen ty t h o u s a n d five h u n d r e d and seventy- two pese t a s ) for costs and 
expenses ; 
(b) t ha t s imple in t e re s t at a n a n n u a l r a t e of 4 .25% shall be payable 
from the expiry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

3. Dismisses the r e m a i n d e r of the app l i can t ' s c la im for just sa t isfact ion. 

D o n e in F r e n c h , and notified in wr i t ing on 15 F e b r u a r y 2000, p u r s u a n t 
to Rule 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

V incen t B E R G E R 

R e g i s t r a r 
M a t t i P E L L O N P Ä Ä 

P res iden t 
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S O M M A I R E 1 

Interception d'un appel téléphonique, établissement et conservation d'une 
fiche dans les fichiers du ministère public 
Recours effectif 

Article 8 

Vie privée - Correspondance - Interception d'un appel téléphonique - Etablissement et 
conservation d'une fiche dans les fichiers du ministère public - Données relatives à la «vie 
privée» — Ingérence — Prévue par la loi — Existence d'une base légale — Prévisibilité -
Précision de la loi 

Article 13 

Recours effectif - Caractère «effectif» d'un recours en dépit de l'échec des prétentions du 
requérant 

* 

En 1981 le requérant reçut un appel téléphonique de l'ambassade alors soviétique 
à Berne pour la commande d'un appareil dépilatoire. Cet appel téléphonique fut 
intercepté par le ministère public de la Confédération qui demanda au service des 
renseignements de la police cantonale d'enquêter sur le requérant et la 
marchandise qu'il distribuait. Sur la base du rapport établi par la police, le 
ministère public rédigea une fiche sur le requérant pour son fichier destiné à 
assurer la protection de l'Etat. En 1990, l'existence de ce fichier fut portée à la 
connaissance du public et le requérant demanda à consulter sa fiche. Il en obtint 
une photocopie, qui indiquait qu'il était un «contact auprès de l'ambassade russe » 
et faisait «du commerce de différentes sortes avec la société [A.] ». Deux passages 
de la fiche avaient été caviardés et le requérant demanda immédiatement à en 
connaître le contenu, mais ses démarches à cette fin n'aboutirent pas. Il saisit le 
Tribunal fédéral d'une demande en réparation pour avoir été irrégulièrement 
fiché auprès du ministère public. Il demanda aussi que son dossier et sa fiche 
fussent immédiatement transférés aux archives fédérales et qu'un verrouillage 
des informations le concernant soit ordonné. Le Tribunal fédéral débouta le 
requérant de toutes ses conclusions au motif que l'atteinte à sa personnalité 
n'était pas établie et qu'il avait disposé d'un recours effectif. 

1. Article 8: a) Interception de l'appel téléphonique: l'article 8 est applicable, 
les appels téléphoniques reçus dans les locaux privés ou professionnels étant 
compris dans la notion de «vie privée» et de «correspondance». L'interception et 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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l'enregistrement rie l'appel téléphonique par le ministère public ont constitué une 
ingérence d'une autorité publique. Il n'apparaît pas nécessaire de rechercher si 
l'interception de l'appel reposait sur une base légale, car à supposer même que 
tel fût le cas, l'exigence de prévisibilité découlant de l'expression «prévue par la 
loi» ne se trouve pas remplie. Il convient en effet de relever que les dispositions 
invoquées par le Gouvernement ne contiennent aucune indication relative aux 
personnes susceptibles de faire l'objet de telles mesures, aux circonstances dans 
lesquelles celles-ci peuvent être ordonnées, aux moyens à employer ou aux 
procédures à observer. Ces normes ne sauraient en conséquence être considérées 
comme suffisamment claires et détaillées pour assurer une protection appropriée 
contre les ingérences des autorités dans le droit du requérant au respect de sa vie 
privée et de sa correspondance. Par ailleurs, si des dispositions de la loi fédérale sur 
la procédure pénale fixent des garanties dont il convient de ne pas minimiser la 
valeur, le Gouvernement n'a pas été en mesure d'établir que les conditions 
d'application desdites dispositions avaient été respectées et les mécanismes de 
protection prévus observés. En outre, d'après le Gouvernement, le requérant 
n'était pas la personne visée par la mesure litigieuse mais a participé «par 
hasard» à une conversation téléphonique enregistrée dans le cadre d'une 
surveillance dirigée contre un collaborateur déterminé de l'ambassade. Or la loi 
fédérale sur la procédure pénale ne réglemente pas de façon détaillée le cas des 
interlocuteurs écoutés «par hasard», en qualité de «participants nécessaires» à 
une conversation téléphonique enregistrée par les autorités en application de ces 
dispositions. En particulier, la loi ne précise pas les précautions à prendre à leur 
égard. Ainsi l'ingérence ne saurait passer pour «prévue par la loi» puisque le droit 
suisse n'indique pas avec assez de clarté l'étendue et les modalités d'exercice du 
pouvoir d'appréciation des autorités dans le domaine considéré. 
Conclusion : violation (unanimité). 

b) Etablissement et conservation d'une fiche: l'article 8 trouve également à 
s'appliquer à ce grief. En effet, la fiche litigieuse comportait des données relatives 
à la «vie privée» du requérant . La mémorisation par une autorité publique de 
telles données constitue une ingérence au sens de l'article 8 et l'utilisation 
ultérieure des informations mémorisées importe peu. En l'espèce, il suffît de 
constater que des données relatives à la vie privée d'un particulier ont été 
mémorisées par une autorité publique, sans avoir à spéculer sur leur caractère 
sensible ou non ni sur d'éventuels inconvénients subis par le requérant, pour 
conclure que l'établissement et la conservation de la fiche constituent une 
ingérence dans le droit au respect de sa vie privée. 
S'agissant de l'établissement de la fiche, à supposer même qu'il fût fondé sur uni-
base légale accessible, celle-ci n'était pas «prévisible». Comme ci-dessus en 
matière d'écoutes téléphoniques, les dispositions invoquées ne satisfont pas à 
l'exigence de prévisibilité concernant la création de la fiche. Quant aux autres 
textes invoqués par le Gouvernement, s'ils énoncent bien quelques principes 
généraux, ils ne contiennent aucune indication appropriée sur l'étendue et les 
modalités d'exercice du pouvoir conféré au ministère public de recueillir, 
enregistrer et conserver des informations. Ainsi, ils ne précisent ni les conditions 
d'établissement des fiches, ni les procédures à suivre, ni enfin leur possible 
contenu. Dès lors, ces textes ne sauraient davantage être considérés comme 
suffisamment clairs et détaillés pour assurer une protection adéquate contre les 
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ingérences des autorités dans le droit du requérant au respect de sa vie privée. 
L'établissement de la fiche concernant le requérant n'était donc pas «prévu par 
la loi». 
S'agissant de la conservation de la fiche, a priori, il paraît douteux que la 
conservation d'une fiche dont la création n'a pas été prévue par la loi puisse 
satisfaire cette exigence. De surcroît, le droit suisse prévoit expressément la 
destruction des données qui ne s'avèrent plus «nécessaires» ou sont devenues 
«inutiles». Or, en l'espèce, les autorités n'ont pas détruit les renseignements 
mémorisés lorsqu'il s'est avéré qu'aucune infraction n'était en cours de 
préparation. La conservation de la fiche n'était donc pas «prévue par la loi». 
Ainsi, tant l'établissement que la conservation de la fiche constituent des 
ingérences dans la vie privée du requérant qui ne sauraient passer pour «prévues 
par la loi» puisque le droit suisse n'indique pas avec assez de clarté l'étendue et les 
modalités d'exercice du pouvoir d'appréciation des autorités dans le domaine 
considéré. 
Conclusion : violation (unanimité). 
2. Article 13 : le requérant a été en mesure de consulter sa fiche dès qu'il en a fait 
la demande. Par ailleurs, il a intenté une action de droit administratil devant le 
Tribunal fédéral qui a procédé à l'examen tant du grief tiré de l'absence de base 
légale de la surveillance téléphonique et de la rédaction de la fiche, que de celui 
tiré de l'absence de «recours effectif» contre ces mesures. Or le seul fait que le 
requérant soit débouté de toutes ses conclusions ne constitue pas en soi un 
élément suffisant pour juger du caractère «effectif» ou non de l'action de droit 
administratif. Le requérant a donc disposé d'un recours effectif pour exposer les 
violations de la Convention qu'il alléguait. 
Conclusion: non-violation (unanimité). 
Article 41 : le constat des violations de l'article 8 constitue une réparation 
suffisante du dommage moral invoqué par le requérant. Il convient par ailleurs 
d'allouer la totalité de la somme demandée au titre des frais et dépens. 

J u r i s p r u d e n c e ci tée pa r la Cour 

Malone c. Royaume-Uni, arrêt du 2 août 1984, série A n° 82 
Leander c. Suède, arrêt du 26 mars 1987, série A n" 116 
Kruslin c. France, arrêt du 24 avril 1990, série A n° 176-A 
Niemietz c. Allemagne, arrêt du 16 décembre 1992, série A n" 251-B 
Les saints monastères c. Grèce, arrêt du 9 décembre 1994, série A n° 301-A 
D. c. Royaume-Uni, arrêt du 2 mai 1997, Recueil des arrêts et décisions 1997-III 
Halford c. Royaume-Uni, arrêt du 25 juin 1997, Recueil 1997-III 
Koppc. Suisse, arrêt du 25 mars \998, Recueil 1998-11 
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En Eaffa ire A m a m i c. S u i s s e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i t uée , 

c o n f o r m é m e n t à l 'ar t ic le 27 de la Conven t i on de s a u v e g a r d e des Droi t s 
de l ' H o m m e et des L i b e r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , telle 
q u ' a m e n d é e pa r le Pro tocole n" 11 1 , et aux c lauses p e r t i n e n t e s de son 
r è g l e m e n t 2 , en u n e G r a n d e C h a m b r e composée des j u g e s don t le nom 
suit : 

M M C E. P 'ALM, présidente, 
M M . L. W I L D H A B E R , 

L. F E R R A R I B R A V O , 

G A U K U R J Ö R U N D S S O N , 

L. C A F L I S C H , 

I. C A B R A L B A R R E T O , 

J . - P . C O S T A , 

W . F U H R M A N N , 

K . J U N G W I E R T , 

M . F I S C H B A C H , 

B . Z U P A N C I C , 

M M E N . V A J I C , 

M . J . H E D I G A N , 

M m e s w T H O M A S S E N , 

M . TSATSA-NlKOLOVSKA, 

M M . E. L E V I T S , 

K . T R A J A , 

a insi q u e de M . M . D E S A L V I A , greffier, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 30 s e p t e m b r e 1999 et 

12 j a n v i e r 2000, 
Rend l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r p a r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 2 n o v e m b r e 1998, dans le délai 
de trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la 
Conven t i on . A son or ig ine se t rouve u n e r e q u ê t e (n° 27798/95) d i r igée 
con t re la C o n f é d é r a t i o n suisse et dont un r e s so r t i s san t de cet E t a t , 
M . H e r m a n n A m a n n , avai t saisi la C o m m i s s i o n le 27 j u i n 1995 en ver tu 
de l 'ancien ar t ic le 25. Dés igné devan t la C o m m i s s i o n p a r les in i t ia les H.A., 
le r e q u é r a n t a consen t i u l t é r i e u r e m e n t à la d ivu lga t ion de son iden t i t é . 

1-2. Note du greffe : entré en vigueur le 1 e r novembre 1998. 
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La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens a r t ic les 44 et 48 
ainsi q u ' à la déc l a ra t ion suisse r econna i s san t la ju r id ic t ion obl iga to i re de 
la C o u r (anc ien ar t ic le 46) . Elle a p o u r objet d ' ob ten i r u n e décision sur le 
point de savoir si les faits de la cause révè len t un m a n q u e m e n t de l 'Eta t 
d é f e n d e u r aux exigences des a r t ic les 8 et 13 de la Conven t i on . 

2. C o n f o r m é m e n t à l 'ar t icle 5 § 4 du Protocole n" 11 lu en combina i son 
avec les ar t ic les 100 § 1 et 24 § 6 du r è g l e m e n t , un collège de la G r a n d e 
C h a m b r e a déc idé , le 14 j a n v i e r 1999, q u e l 'affaire sera i t e x a m i n é e pa r la 
G r a n d e C h a m b r e de la C o u r . C e t t e G r a n d e C h a m b r e c o m p r e n a i t de plein 
droi t M. L. W i l d h a b e r , j u g e élu au t i t r e de la Suisse et p ré s iden t de la C o u r 
(ar t ic les 27 §§ 2 et 3 de la Conven t i on et 24 § 3 du r è g l e m e n t ) , 
M " " E. P a l m , v ice-prés iden te de la C o u r , ainsi q u e M. J . -P . C o s t a et 
M. M. F ischbach , tous deux v ice-prés idents de sect ion (ar t ic les 27 § 3 d e 
la C o n v e n t i o n et 24 §§ 3 et 5 a) du r è g l e m e n t ) . O n t en o u t r e é té dés ignés 
pour c o m p l é t e r la G r a n d e C h a m b r e : M. L. F e r r a r i Bravo, M. G a u k u r 
J ô r u n d s s o n , M. I. C a b r a i B a r r e t o , M . W. F u h r m a n n , M. K. J u n g w i e r t , 
M. B. Zupanc ic , M m e N. Vajic, M. J . H e d i g a n , M™' W. T h o m a s s e n , 
M m e M. Tsa t sa -Nikolovska , M. T . Pan j î ru , M. E. Levits et M. K. T r a j a 
(ar t ic le 24 § 3). 

3. D e v a n t la Cour , le r e q u é r a n t est r e p r é s e n t é pa r M1' L.A. Mincl l i , 
avocat au b a r r e a u de Zur ich , q u e la p r é s i d e n t e de la G r a n d e C h a m b r e , 
M l l u P a l m , a au to r i s é à employe r la l angue a l l e m a n d e (ar t ic le 34 § 3 du 
r è g l e m e n t ) . Le g o u v e r n e m e n t suisse («le G o u v e r n e m e n t » ) est r e p r é s e n t é 
pa r son a g e n t , M. P. Boillat , chef de la division des affaires i n t e r n a t i o n a l e s , 
Office fédéra l de la j u s t i c e . 

4. Aprè s avoir consu l t é l ' agent du G o u v e r n e m e n t et le conseil du 
r e q u é r a n t , la G r a n d e C h a m b r e a décidé qu ' i l n 'y avait pas lieu de t en i r 
u n e a u d i e n c e . 

5. Le greffier a reçu les m é m o i r e s et d o c u m e n t s du G o u v e r n e m e n t et 
du r e q u é r a n t les 15 et 22 avril et le 11 ma i 1999 r e s p e c t i v e m e n t , puis les 
m é m o i r e s et observa t ions en r éponse du G o u v e r n e m e n t et du r e q u é r a n t 
les 10 et 14 j u i n 1999. 

6. M. Pan j î r u n ' ayan t pu p r e n d r e p a r t aux dé l ibé ra t ions du 12 j a n v i e r 
2000, M. L. Caflisch, j u g e s u p p l é a n t , l'a r e m p l a c é au sein de la G r a n d e 
C h a m b r e (ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

E N F A F F 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

7. Le r e q u é r a n t , né en 1940, est un h o m m e d'affaires domici l ié en 
Suisse . Au d é b u t des a n n é e s 80, il i m p o r t a i t en Suisse des appa re i l s 
dép i l a to i r e s dont il faisait la publ ic i té dans des m a g a z i n e s . 
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8. Le 12 oc tobre 1981, u n e f e m m e t é l é p h o n a au r e q u é r a n t de 
l ' a m b a s s a d e alors sovié t ique à Be rne pour lui c o m m a n d e r un appare i l 
dép i l a to i r e « P e r m a Tweez ». 

9. C e t appe l t é l é p h o n i q u e fut i n t e r cep t é pa r le m i n i s t è r e public de la 
C o n f é d é r a t i o n (BundesanwaltschaJÏ, «le min i s t è r e pub l i c» ) , lequel 
d e m a n d a au service des r e n s e i g n e m e n t s de la police du c a n t o n de Zur ich 
d ' e n q u ê t e r sur le r e q u é r a n t et la m a r c h a n d i s e don t il a s su ra i t la 
d i s t r i bu t ion . 

10. Le r a p p o r t é tabl i pa r la police du can ton de Zur i ch en d é c e m b r e 
1981 ind iqua i t q u e le r e q u é r a n t , inscrit au reg i s t r e du c o m m e r c e depu i s 
1973, faisait le c o m m e r c e d 'aérosols . Il préc isa i t q u e « P e r m a T w e e z » é ta i t 
un appare i l dép i l a to i re à pile ; un p rospec tus c o n c e r n a n t cet appa re i l é ta i t 
a n n e x é au r a p p o r t . 

11. Le 24 d é c e m b r e 1981, sur la base des ind ica t ions fournies par la 
police du c a n t o n de Zur ich , le m i n i s t è r e publ ic r éd igea pour son fichier 
de s t i né à a s s u r e r la p ro tec t ion de l 'Eta t une fiche sur le r e q u é r a n t . 

12. En 1990, le public eu t ven t de l 'exis tence du fichier du min i s t è r e 
public et de n o m b r e u s e s pe r sonnes , p a r m i lesquel les le r e q u é r a n t , 
d e m a n d è r e n t à consu l t e r l eur fiche. 

13. Diverses lois re la t ives à l 'accès aux d o c u m e n t s de la C o n f é d é r a t i o n 
e t au t r a i t e m e n t de ces de rn i e r s furent alors p r o m u l g u é e s . 

14. Le 12 s e p t e m b r e 1990, le p réposé spécial aux d o c u m e n t s de la 
C o n f é d é r a t i o n é tabl is pour a s s u r e r la p ro tec t ion de l 'E ta t («le préposé 
spéc ia l») t r a n s m i t a u r e q u é r a n t , à la d e m a n d e de celui-ci, une 
pho tocop ie d e sa fiche. 

15. La fiche du r e q u é r a n t , qui por ta i t le n u m é r o ( 1 1 5 3 : 0) 614 et sur 
laquel le deux passages avaient é té cav ia rdés (...), con t ena i t les 
in fo rmat ions s u i v a n t e s : 

«de la part du service des renseignements de Zurich: A. identifié comme contact 
auprès de l 'ambassade russe d'après (...). A. fait du commerce de différentes sortes 
avec la société [A.]. Annexes : extrait du registre du commerce et prospectus. (...)» 

16. Dès récep t ion d e sa fiche, le r e q u é r a n t invi ta le m é d i a t e u r auprès 
du m i n i s t è r e publ ic à lui en révéler les passages cav ia rdés . 

17. Le 9 oc tobre 1990, le m é d i a t e u r r épond i t au r e q u é r a n t que le 
passage censu ré à la fin de la fiche m a s q u a i t à bon droi t les in i t ia les des 
n o m s d e s officiers de la police fédéra le qu i ava ien t eu conna i s sance des 
r e n s e i g n e m e n t s figurant sur la fiche. L ' a u t r e passage s u p p r i m é avai t t ra i t 
à u n e m e s u r e de survei l lance d ' o rd re t e c h n i q u e o r d o n n é e à l ' encon t re d 'un 
t i e r s ; à ce p ropos , le m é d i a t e u r i nd iqua qu ' i l r e c o m m a n d e r a i t au préposé 
spécial de d ivu lguer l ' in format ion , l ' in térê t du r e q u é r a n t p réva lan t selon 
lui con t r e l ' in té rê t publ ic au m a i n t i e n du secre t . 

18. Le 19 avril 1991, le p réposé spécial déc ida , se fondan t sur 
l 'ar t icle 5 § 1 de l ' o rdonnance du 5 m a r s 1990 re la t ive a u t r a i t e m e n t 
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des d o c u m e n t s de la C o n f é d é r a t i o n é tabl i s pour a s s u r e r la p ro tec t ion de 
l 'E ta t , q u e les in i t ia les figurant à la fin de la fiche ne pouva ien t pas ê t r e 
d ivu lguées . Il e s t i m a en o u t r e q u e l ' au t r e passage cav ia rdé r e n f e r m a i t 
des in fo rma t ions de c o n t r e - e s p i o n n a g e qu ' i l ne fallait pas révéler , en 
appl ica t ion d e l 'ar t icle 5 § 3 a) de lad i te o r d o n n a n c e . Sur la base d e 
ces cons idé ra t ions , la consu l t a t ion de la fiche du r e q u é r a n t fut é la rg ie 
à un mot ( « r a p p o r t » ) : 

«de la part du service des renseignements de Zurich: A. identifié comme contact 
auprès de l 'ambassade russe d'après rapport (...). A. l'ait du commerce de différentes 
sortes avec la société [A.]. Annexes : extrait du registre du commerce et prospectus. (...)» 

19. Le 26 oc tobre 1991, le r e q u é r a n t saisit le D é p a r t e m e n t fédéral des 
f inances d ' u n e d e m a n d e en r é p a r a t i o n , laquel le fut re je tée p a r décis ion du 
28 j a n v i e r 1992. 

20. Le 9 m a r s 1992, le r e q u é r a n t saisit le T r i b u n a l fédéral d ' une ac t ion 
de droi t adminis t ra t i f , sol l ici tant de la C o n f é d é r a t i o n une r é p a r a t i o n d 'un 
m o n t a n t de 5 000 francs suisses p o u r avoir é té i r r é g u l i è r e m e n t fiché 
a u p r è s du m i n i s t è r e publ ic . Il d e m a n d a auss i q u e son doss ier et sa fiche 
fussent i m m é d i a t e m e n t versés aux archives fédéra les auxque l l e s 
in te rd ic t ion devai t ê t r e faite d ' en d r e s s e r copie. Il r equ i t é g a l e m e n t 
d ' o r d o n n e r aux archives fédéra les de ver rou i l l e r les in fo rma t ions le 
c o n c e r n a n t et de n ' en c o m m u n i q u e r a u c u n e sans son accord . 

21 . Invi tée à p r é s e n t e r ses obse rva t ions p a r écr i t , la C o n f é d é r a t i o n 
ind iqua , d a n s son m é m o i r e d a t é d u 26 ma i 1992, q u e selon les 
r e n s e i g n e m e n t s fournis par le min i s t è r e public et le p réposé spécial , le 
c o m p t e r e n d u de la survei l lance ne figurait plus d a n s les doss iers d e la 
police fédéra le . A cet éga rd , elle soul igna q u e les d o c u m e n t s qu i n ' é t a i e n t 
plus nécessa i res deva ien t ê t r e d é t r u i t s , en appl ica t ion de l 'ar t icle 66 § 1 ter 
de la loi fédérale sur la p r o c é d u r e péna l e ( « P P F » ) («Das Protokoll der 
technischen Ueherwachung ist gemäss Auskunft der Bundesanwaltschaft und des 
Sonderbeauftragten (...) in den Akten der Bundespolizei nicht mehr vorhanden. In 
diesem Zusammenhang ist anzumerken, dass nicht mehr benötigte Akten gemäss 
Art. 66Abs. herBStP(...) vernichtet werden müssen »). 

22. Les 27 oc tobre 1993 et 14 s e p t e m b r e 1994, le T r i b u n a l fédéral t in t 
des aud i ences . 

Le conseil du r e q u é r a n t soul igna q u e le n u m é r o de dossier de la fiche, 
en l 'occur rence ( 1 1 5 3 : 0) 614, é ta i t u n code signif iant «pays à r é g i m e 
c o m m u n i s t e » (1), « U n i o n sov ié t ique» (153), « e s p i o n n a g e é t ab l i» (0) et 
«d ivers con tac t s avec le bloc de l 'Es t» (614). 

La r e p r é s e n t a n t e de la C o n f é d é r a t i o n ind iqua q u e « q u e l q u ' u n » 
(jemand) de l ' a m b a s s a d e alors sovié t ique é t a n t survei l lé , à c h a q u e appel 
t é l é p h o n i q u e , les deux i n t e r l o c u t e u r s é t a i e n t ident if iés et une fiche 
é tabl ie sur ces p e r s o n n e s . P a r a i l l eurs , u n r a p p o r t d ' écou te t é l é p h o n i q u e 
(Telefon-Abhör-Bericht) é ta i t réd igé . A cet éga rd , elle préc isa q u e la p l u p a r t 
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desd i t s r a p p o r t s ava ien t é té d é t r u i t s et q u e ceux qu i ne l ' avaient pas é té 
é t a i en t à p r é sen t e n t r e p o s é s d a n s des sacs ; ces d e r n i e r s é t a i en t é g a l e m e n t 
de s t i né s à ê t r e d é t r u i t s , mais lo rsque le p réposé spécial avai t é t é ins t i tué , 
tou t avait dû ê t r e m a i n t e n u « e n l ' é t a t » . Elle déc l a r a en o u t r e qu 'e l le ne 
savait pas si le r a p p o r t d ' écou te t é l é p h o n i q u e c o n c e r n a n t le r e q u é r a n t 
avait é t é d é t r u i t ou non. Selon les ind ica t ions que lui avait fournies le 
p réposé spécial , les r a p p o r t s n ' é t a i e n t pas classés et il f audra i t environ 
cinq p e r s o n n e s et u n a n de t ravai l pour p r e n d r e conna i s sance du con tenu 
de tous les sacs ex i s t an t encore . 

23 . P a r u n a r r ê t du 14 s e p t e m b r e 1994, signifié le 25 j a n v i e r 1995, le 
T r i b u n a l fédéral d é b o u t a le r e q u é r a n t de t ou t e s ses conclus ions . 

24. Q u a n t à la ques t ion de la base légale des m e s u r e s l i t ig ieuses , le 
T r i b u n a l fédéral se ré fé ra d ' abord aux ar t ic les 17 § 3 P P F et p r e m i e r de 
l ' a r r ê t é du Conse i l fédéra l du 29 avril 1958 c o n c e r n a n t le Service de police 
du m i n i s t è r e publ ic fédéral . Il e s t i m a toutefois superf lu de r e c h e r c h e r si 
ces d isposi t ions é t a i en t suscept ib les de jus t i f ie r l ' a t t e i n t e à la pe r sonna l i t é 
a l l éguée par le r e q u é r a n t , car l 'une des condi t ions p e r m e t t a n t d 'oc t royer 
une r é p a r a t i o n ne se t rouva i t pas r éun ie . 

25. Se r é fé ran t ensu i t e aux ar t ic les 66 e t su ivan t s , en par t i cu l ie r 
72 PPF , relat i fs à la survei l lance des c o m m u n i c a t i o n s t é l é p h o n i q u e s et de 
la c o r r e s p o n d a n c e pos ta le , ainsi que 265 et su ivan t s du code péna l , 
r ég i s san t les « c r i m e s ou dél i ts con t r e l ' E t a t » , le T r i b u n a l fédéra l r appe l a 
qu ' i l é ta i t admiss ib le - avan t m ê m e que des p o u r s u i t e s ne fussent 
e n g a g é e s - de recuei l l i r des in fo rmat ions afin de p réven i r des infract ions 
con t re l 'Eta t ou la défense na t i ona l e , si des é l é m e n t s d o n n a i e n t à pense r 
q u e les p r épa ra t i f s de tel les infract ions é t a i en t en cours . 

26. A cet é g a r d , le T r i b u n a l fédéra l r e l eva : 

« (...) le plaignant a été fiché dans le cadre de la surveillance à lacpielle étaient alors 
soumises les communications téléphoniques avec l 'ambassade soviétique pour des 
raisons de contre-espionnage. Comme il avait des contacts avec un employé ou une 
employée de l 'ambassade soviétique et que n'est pas apparu immédiatement le fait que 
le «PermaTweez Apparatus» qu'il vendait était un instrument dépilatoire sans danger, 
c'est à bon droit que les autorités ont mené une enquête sur l'identité de l'intéressé, sa 
situation et le «Ferma Tweez Apparatus » en question et en ont consigné le résultat. » 

27. Le T r i b u n a l fédéra l j u g e a p a r c o n t r e qu ' i l n ' é t a i t pas nécessa i re de 
se p r o n o n c e r sur la ques t ion de savoir si ces d ispos i t ions , n o t a m m e n t 
l 'ar t icle 66 § 1 ter P P F , p e r m e t t a i e n t de conse rve r les in fo rma t ions ainsi 
o b t e n u e s ap rè s qu ' i l fut a p p a r u q u ' a u c u n e infract ion péna l e n 'é ta i t en 
cours de p r é p a r a t i o n («.Fraglich ist, ob die Aufzeichnungen weiter aufbewahrt 
werden durften, nachdem sich offenbar herausgestellt hatte, dass keine strafbare 
Handlung vorbereitet wurde»), pu i sque le r e q u é r a n t n 'avai t pas subi 
d ' a t t e i n t e grave à sa p e r s o n n a l i t é . 

28. A cet éga rd , le T r i b u n a l fédéral r appe l a q u ' a u x t e r m e s de l 'ar t icle 
6 § 2 de la loi fédéra le du 14 m a r s 1958 su r la r e sponsab i l i t é de la 
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C o n f é d é r a t i o n , ce t t e d e r n i è r e é ta i t t e n u e à r é p a r a t i o n en cas d ' a t t e i n t e 
grave à la p e r s o n n a l i t é et e s t i m a q u ' e n l 'espèce, ce t t e condi t ion n ' é t a i t 
pas r éa l i sée . En effet, se lon le T r i b u n a l fédéra l , la seu le c i r cons tance q u e 
le r e q u é r a n t avait é té dés igné dans le fichier c o m m e un «con tac t a u p r è s 
de l ' a m b a s s a d e ru s se» ne pouvai t g u è r e s 'analyser en une a t t e i n t e à sa 
p e r s o n n a l i t é . P a r a i l leurs , m ê m e si u n e p a r t i e du n u m é r o du doss ier 
signifiait « e s p i o n n a g e é t ab l i» , r ien n ' i nd iqua i t que les a u t o r i t é s eus sen t 
cons idé ré le r e q u é r a n t c o m m e un espion et si l ' express ion «con tac t 
a u p r è s de l ' a m b a s s a d e r u s s e » pouvai t é v e n t u e l l e m e n t imp l ique r q u e le 
r e q u é r a n t avait effect ivement des con tac t s pé r iod iques avec ce t t e 
d e r n i è r e , il fallait envisager c e t t e fiche non i so lément ma i s d a n s le 
c o n t e x t e p lus la rge de l ' ensemble d u fichier e t des a u t r e s c i r cons t ances 
de l 'espèce ; en par t i cu l ie r , le fait q u ' a u c u n e a u t r e m e n t i o n n ' eû t é té 
cons ignée devai t condu i re à la conclusion que les au to r i t é s ne 
soupçonna i en t pas le r e q u é r a n t de con tac t s illicites avec l ' a m b a s s a d e . En 
o u t r e , l 'on ne pouvai t p r é s u m e r q u e le r e q u é r a n t eû t é té surveil lé à 
d ' a u t r e s occasions ou que les in fo rmat ions cons ignées eussen t é té 
t r a n s m i s e s à des t iers . D a n s son e n s e m b l e , le doss ier du r e q u é r a n t 
appa ra i s sa i t donc de peu d ' i m p o r t a n c e et r ien n ' i nd iqua i t qu ' i l eût servi à 
d ' a u t r e s usages ou é té c o m m u n i q u é i r r é g u l i è r e m e n t . 

29. Enfin, le T r i b u n a l fédéral e s t i m a q u e l 'act ion de dro i t 
a d m i n i s t r a t i f dont le r e q u é r a n t l 'avait saisi le 9 m a r s 1992 cons t i tua i t un 
« r e c o u r s effectif» au sens de l 'ar t icle 13 de la Conven t ion . Il soul igna en 
o u t r e q u e le r e q u é r a n t avait la possibi l i té d ' e n g a g e r une p r o c é d u r e pour 
c o n t e s t e r c e r t a i n e s d o n n é e s du fichier d u m i n i s t è r e publ ic e t d e m a n d e r 
qu ' e l l e s fussent modif iées . A cet é g a r d , le T r i b u n a l fédéral se ré fé ra 
n o t a m m e n t aux di rect ives du Conse i l fédéral du 16 m a r s 1981 
appl icables au t r a i t e m e n t des d o n n é e s pe r sonne l l e s d a n s l ' a d m i n i s t r a t i o n 
fédérale (chiffre 44) , à l ' a r r ê t é fédéral du 9 oc tobre 1992 sur la 
consu l t a t ion des d o c u m e n t s du m i n i s t è r e public de la Confédé ra t i on 
(ar t ic le 7 § 1) ainsi q u ' à l ' o rdonnance du Consei l fédéral du 20 j a n v i e r 
1993 sur la consu l t a t ion des d o c u m e n t s du m i n i s t è r e public de la 
C o n f é d é r a t i o n (ar t ic le 11 § 1). 

30. En 1996, la fiche du r e q u é r a n t fut r e t i r ée du fichier c e n t r a l et 
t r an s f é r ée a u x archives fédéra les , où nul ne p o u r r a la consu l t e r p e n d a n t 
c i n q u a n t e ans . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

A. La C o n s t i t u t i o n f é d é r a l e 

3 1 . Les disposi t ions p e r t i n e n t e s de la C o n s t i t u t i o n fédéra le en v igueur 
à l ' époque des faits é t a i en t r éd igées c o m m e suit : 
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Article 102 

« Les attributions cl les obligations du Conseil fédéral, dans les limites de la présente 
constitution, sont notamment les suivantes : 

( . . . ) 

9. Il veille à la sûreté extérieure de la Suisse, au maintien de son indépendance et de 
sa neutralité : 

10. Il veille à la sûreté intérieure de la Confédération, au maintien de la tranquillité 
et de l'ordre ; 

( . . . )>• 

B. L'arrêté d u C o n s e i l f é d é r a l d u 2 9 avril 1958 c o n c e r n a n t le 
S e r v i c e d e p o l i c e d u m i n i s t è r e p u b l i c f é d é r a l 

32. Les d isposi t ions p e r t i n e n t e s de l ' a r r ê t é du Conse i l fédéra l du 
29 avril 1958 c o n c e r n a n t le Service de police du m i n i s t è r e publ ic fédéral 
sont ainsi l ibellées : 

Article premier 

«Le Service de police du Ministère public fédéral (Police fédérale) assure le service 
des enquêtes et des informations dans l'intérêt de la sûreté intérieure et extérieure de la 
Confédération. Ce dernier service comprend: 

1. La surveillance et la prévention d'actes de nature à meure en danger la sûreté 
intérieure ou extérieure de la Confédération (police politique) ; 

2. Li s rci herches de la police judiciaire dans la poursuite des infractions contre la 
sûreté intérieure ou extérieure de la Confédération (police judiciaire).» 

C. La loi f é d é r a l e sur la p r o c é d u r e p é n a l e 

33. Les d isposi t ions p e r t i n e n t e s de la loi fédéra le sur la p rocédure 
péna le en v igueu r à l ' époque des faits p r é v o y a i e n t : 

Article 17 

«( . . . ) 

3. Le personnel nécessaire sera attribué au Ministère poblic fédéral pour lui 
permettre d'assurer d'une manière uniforme le service des enquêtes et des 
informations dans l'intérêt de la sûreté intérieure et extérieure de la Confédération. 
Le Ministère public agira, en règle générale, de concert avec les autorités de police 
compétentes des cantons. Dans chaque cas, il leur donnera connaissance de ses 
recherches dès que le but et l'état de la procédure le permettront. » 
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Article 66 

« I. Le juge d'instruction peut ordonner la surveillance de la correspondance postale, 
téléphonique et télégraphique de l'inculpé ou du suspect, si 

a) La poursuite pénale a pour objet un crime ou un délit dont la gravité ou la 
particularité justifie l'intervention, ou un acte punissable commis au moyen du 
téléphone et si 

b) Des faits déterminés rendent la personne à surveiller suspecte d'être l 'auteur de 
l'infraction ou d'y avoir participé et si 

c) A défaut tle surveillance, les investigations nécessaires étaient notablement plus 
difficiles à mener ou si d 'autres actes d'instruction n'ont pas donné de résultats. 

1 bis. Lorsque les conditions justifiant la surveillance de l'inculpé ou du suspect sont 
remplies, des tiers peuvent également être surveillés si des faits déterminés font 
présumer qu'elles reçoivent ou transmettent des informations qui sont destinées à 
l'inculpé ou au suspect ou proviennent de lui (...). Le raccordement téléphonique de 
tierces personnes peut être surveillé en tout temps si l'on a des raisons de soupçonner 
cpic l'inculpé l'utilise. 

1 ter. Les enregistrements qui ne sont pas nécessaires pour l'exécution de l 'enquête 
sont conservés séparément, sous clé, et détruits à l'issue de la procédure.» 

Article 66 bis 

« 1 . Dans les vingt-quatre heures qui suivent sa décision, le juge d'instruction en 
soumet une copie, accompagnée du dossier et d'un bref exposé des motifs, à 
l 'approbation du président de la Chambre d'accusation. 

2. La décision reste en vigueur six mois au plus ; le juge d'instruction peut la proroger 
de six mois en six mois. L'ordonnance de prorogation, accompagnée du dossier et de 
l'exposé des motifs, doit être soumise, dix jours avant l'expiration du délai, à 
l'approbation du président de la Chambre d'accusation. 

3. Le juge d'instruction met fin à la surveillance dès qu'elle n'est plus nécessaire ou 
au moment où sa décision est rapportée.» 

Article 66 ter 

« I. Le président de la Chambre d'accusation examine la décision au vu de l'exposé 
des motifs et du dossier. S'il constate qu'il y a eu violation du droit fédéral, y compris 
l'excès ou l'abus du pouvoir d'appréciation, il abroge la décision. 

2. Il peut autoriser la surveillance à titre provisoire; dans ce cas, il impartit au juge 
d'instruction un délai jusqu'à l'expiration duquel celui-ci aura a justifier la m e s u r e en 
complétant le dossier ou lors d'un débat oral.» 

Article 66 quater 

« 1. La procédure est secrète même à l'égard de la personne touchée. Le président de 
la Chambre d'accusation motive sommairement sa décision et la notifie au juge 
d'instruction dans les cinq jours à partir du moment où la surveillance a commencé ou, 
en cas de prorogation, avant que celle-ci débute. 
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2. Le président de la Chambre d'accusation veille à ce que les mesures de 
surveillance soient rapportées à l'expiration du délai.» 

Article 72 

«1 . Avant l 'ouverture de l'instruction préparatoire, le procureur général peut 
ordonner la surveillance de la correspondance postale, téléphonique et télégraphique 
ainsi que prescrire l'utilisation d'appareils techniques (...) 

2. Il peut aussi ordonner ces mesures aux lins de prévenir un acte punissable qui 
justifie l 'intervention, lorsque des circonstances particulières font présumer qu'un tel 
acte se prépare. 

3. Les articles 66 à 66 quater sont applicables par analogie. » 

D. La l é g i s l a t i o n e n m a t i è r e d e t r a i t e m e n t e t d e c o n s u l t a t i o n des 
d o c u m e n t s d e la C o n f é d é r a t i o n 

34. Les d isposi t ions p e r t i n e n t e s des d i rec t ives du Consei l fédéral du 
16 m a r s 1981 appl icables au t r a i t e m e n t des d o n n é e s pe r sonne l l e s d a n s 
l ' admin i s t r a t i on fédéra le sont r éd igées c o m m e suit : 

4 Principes généraux 

41 Principes régissant le traitement des données 

«411. Le trai tement de données personnelles doit reposer sur une base légale. 

412. Les données personnelles ne doivent être traitées que dans des buts bien 
déterminés. Les données et le genre de t rai tement qui leur est appliqué doivent être 
appropriés et nécessaires à l'exécution de la tâche à accomplir. 

413. Les données inexactes ou incomplètes doivent être rectifiées compte tenu du 
but du trai tement. 

414. Les données cpii selon toutes prévisions deviennent inutiles ou qui ont 
manifestement été traitées de façon illicite doivent être détrui tes. 

L'obligation de les déposer aux archives de la Confédération est réservée. 

43 Rense ignements 

«431. Les offices fédéraux et les autres unités administratives ayant le même statut 
doivent, en ce qui concerne les fichiers de données personnelles, prendre les mesures 
propres à leur permet t re de fournir, à quiconque en fait la demande, des 
renseignements sur les bases légales et le but des fichiers, sur la nature des données 
traitées ainsi que sur les destinataires réguliers de ces données. 

432. Sur demande, ils doivent indiquer de manière compréhensible, à toute personne 
ayant décliné son identité, si des données à son sujet provenant d'un fichier déterminé 
sont traitées et, le cas échéant, lesquelles. 

( . . . ) . . 
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44 Rectification ou destruction à la suite d'une demande 

«S'il se révèle, à l'occasion d'une demande, que les données sur la personne en (anse 
sont inexactes ou incomplètes, qu'elles ne répondent pas au but du trai tement ou que le 
trai tement est illicite pour une autre raison, l'organe doit les rectifier ou les détruire 
immédiatement, au plus tard lors du prochain t ra i tement .» 

35. Les d isposi t ions p e r t i n e n t e s de l ' o rdonnance du Consei l fédéral du 
5 m a r s 1990 rela t ive au t r a i t e m e n t des d o c u m e n t s de la C o n f é d é r a t i o n 
établ is pour a s s u r e r la p ro t ec t i on de l 'E ta t sont ainsi libellées : 

Article premier 

« 1. La présente ordonnance doit garant i r que les personnes au sujet desquelles la 
police fédérale possède des documents établis pour assurer la protection de l'Etat, 
puissent défendre leurs droits de la personnalité sans que soit entravée l'exécution des 
tâches de protection de l'Etat. 

2. Les documents de la Confédération établis pour assurer la protection de l'Etat 
sont placés sous la garde d'un préposé spécial (...) » 

Article 4 

« 1. Le préposé spécial place sous sa garde tous les documents du Service de police du 
Ministère public de la Confédération. 

2. Il trie ensuite les documents cl retire ceux qui sont devenus inutiles (...) » 

Article 5 

« 1. Le préposé spécial autorise les requérants à consulter les liches les concernant en 
leur en envoyant une photocopie. 

2. Il cache les données relatives aux personnes ayant traité les liches et aux services 
étrangers de renseignements cl de sécurité. 

3. De plus, il peut refuser ou limiter la consultation si celle-ci : 

a) Donne des indications sur des procédures d'enquête en cours ou sur des 
connaissances dans le domaine de la lutte contre le terrorisme, du contre-espionnage 
ou de la lutte contre le crime organisé ; 

U ) » 

Article 13 

« I . Le médiateur institué par le Conseil fédéral examine, sur demande de la 
personne concernée, si la présente ordonnance est respectée. 

( - ) » 

Article 14 

«1. Celui qui fait valoir que sa demande de consultation n'a pas été traitée 
conformément à la présente ordonnance peut s'adresser dans les 30 jours au médiateur. 

2. Si le médiateur estime que l'ordonnance a été respectée, il en fait part au 
requérant . Celui-ci peut interjeter recours au Conseil fédéral dans les 30 jours qui 
suivent la réception de cet avis. 
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3. Si le médiateur estime que l'ordonnance n'a pas été respectée, il en fait part au 
préposé spécial et au requérant . Le préposé spécial arrête alors une nouvelle décision 
pouvant faire l'objet d'un recours.» 

36. Les disposi t ions p e r t i n e n t e s de l ' a r r ê t é fédéral du 9 oc tobre 1992 

sur la consu l t a t ion des d o c u m e n t s du m i n i s t è r e publ ic de la C o n f é d é r a t i o n 

prévoien t : 

Article 4 

« 1. Le droit de consulter les documents est accordé lorsque la personne concernée 
rend vraisemblable qu'elle a subi un préjudice matériel ou un tort moral en rapport avec 
des informations qui ressortent des documents du Service de police ou avec des actes 
commis par des agents du Ministère public de la Confédération. 

( • • • ) » 

Article 7 

« 1. Le préposé spécial trie les documents placés sous sa garde et élimine ceux qui ne 
sont plus nécessaires à la protection de l'Etat et qui ne sont plus l'objet d'une procédure 
de consultation. 

2. Les documents relatifs à des procédures pénales sont éliminés lorsque : 

a) la prescription de l'action pénale est intervenue à la suite d'une suspension de 
procédure ; 

b) la procédure a été close par un jugement exécutoire. 

3. Les documents éliminés sont versés aux Archives fédérales. Ils ne peuvent plus 
être consultés par l 'administration et sont interdits d'accès pendant 50 ans.» 

37. Les disposi t ions p e r t i n e n t e s de l ' o rdonnance du Conse i l fédéral du 

20 j a n v i e r 1993 sur la consu l t a t ion des d o c u m e n t s du m i n i s t è r e public de 

la C o n f é d é r a t i o n sont r éd igées c o m m e suit : 

Article 11 

« 1. Lorsqu'une personne conteste l 'exactitude de certaines données, elle peut exiger 
qu'une mention appropriée ligure sur les documents ou leur soit annexée. 

2. Lorsque des documents sont manifestement erronés, ils sont rectifiés à la 
demande de la personne concernée. 

( . . . ) >> 

E. La c o m m i s s i o n d ' e n q u ê t e p a r l e m e n t a i r e é t a b l i e d a n s le cadre 

d e l 'af fa ire d i t e « d e s f i c h e s » 

38. U n e commiss ion d ' e n q u ê t e p a r l e m e n t a i r e ( « C E P » ) fut cha rgée 

d ' e n q u ê t e r sur l 'affaire d i te «des f iches». D a n s son r a p p o r t publ ié dans 

la Feuille fédérale (FF 1990, I, pp . 593 et suiv.) , elle c o n s t a t a n o t a m m e n t , 

c o n c e r n a n t les écoutes t é l é p h o n i q u e s (pp. 759 et 760) : 
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«Selon diverses indicalions, des personnes craignaient que leurs conversations 
téléphoniques soient écoutées pour des motifs d'ordre politique. La CEP a examiné de 
manière approfondie les mesures techniques de surveillance ordonnées par le Ministère 
publie fédéral. C'est ainsi que la commission a exigé du Ministère public fédéral que 
celui-ci lui remet te la liste détaillée et complète des personnes soumises aux écoutes et 
des raccordements téléphoniques sous surveillance; cette liste a été ensuite comparée 
avec la liste demandée indépendamment aux PTT. La CEP a ensuite pu se convaincre, 
en partie à l'aide de certains dossiers ainsi qu'à l'occasion d'un entretien avec le 
président de la Chambre d'accusation du Tribunal fédéral, qu'il n'y avait pas de 
différences entre les listes établies par les autorités qui ordonnent les écoutes 
téléphoniques et celles qui les exécutent. 

( . . . ) 

Sonl compétents pour ordonner une mesure de surveillance le juge d'instruction 
fédéral et, avant que l'enquête préliminaire ne commence, le procureur de la 
Confédération. La décision prise à cet effet a une validité de six mois au plus et peut 
être prolongée au besoin. Elle nécessite dans tous les cas l'approbation du président de 
la Chambre d'accusation du Tribunal fédéral. Cet te procédure d'approbation a été 
considérablement formalisée au cours des dernières années et se concrétise dans une 
formule imprimée. La CEP a constaté que toutes les décisions avaient été soumises au 
président de la Chambre d'accusation et que celui-ci les avait toutes approuvées sans 
aucune exception (...)» 

P R O C É D U R E D E V A N T L A C O M M I S S I O N 

39. M. A m a n n a saisi la Commis s ion le 27 j u i n 1995. Invoquan t les 

ar t ic les 8 et 13 de la Conven t ion , il se p la igna i t de l ' i n te rcep t ion d 'un 

appel t é l é p h o n i q u e , de l ' é t ab l i s semen t pa r le m i n i s t è r e publ ic d ' une fiche 

et de la conse rva t ion de c e t t e d e r n i è r e d a n s le fichier de la Confédé ra t i on 

en é t a n t r é su l t é , a insi q u e de l ' absence de recours effectif à cet éga rd . 

40. La C o m m i s s i o n ( p r e m i è r e c h a m b r e ) a r e t e n u la r e q u ê t e (n° 27798/ 

95) le 3 d é c e m b r e 1997. D a n s son r appor t du 20 ma i 1998 (ancien ar t ic le 

31 de la C o n v e n t i o n ) , elle conclu t , p a r n e u f voix con t r e hui t , qu ' i l y a eu 

violat ion de l 'ar t icle 8 e t , à l ' u n a n i m i t é , qu ' i l n 'y a pas eu viola t ion de 

l 'ar t icle 13. Le t e x t e in t ég ra l de son avis et de l 'opinion d i ss iden te dont il 

s ' a ccompagne figure en a n n e x e au p ré sen t a r r ê t . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

4 1 . D a n s ses m é m o i r e s , le G o u v e r n e m e n t invite la C o u r à c o n s t a t e r 

q u e le r e q u é r a n t n ' a plus m e n t i o n n é son gr ief p o r t a n t sur l 'ar t icle 13 de 

la Conven t ion et qu ' i l n 'y a dès lors pas lieu d ' e x a m i n e r ce moyen . Q u a n t 

au fond, il p r ie la C o u r de d i re q u e les faits ayan t d o n n é lieu à la r e q u ê t e 

i n t r o d u i t e p a r M. A m a n n con t r e la Suisse n ' e m p o r t e n t pas violat ion de la 

Conven t ion . 
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42. De son côté , le r e q u é r a n t pr ie la C o u r de c o n s t a t e r qu ' i l y a eu 
violat ion des ar t ic les 8 et 13 de la C o n v e n t i o n et de lui a l louer une 
sa t is fact ion équ i t ab l e au t i t r e de l 'ar t ic le 4 1 . 

E N D R O I T 

I. SUR LA V I O L A T I O N ALLÉGUÉE DE L 'ARTICLE 8 DE LA 
C O N V E N T I O N Q U A N T À L ' I N T E R C E P T I O N DE L'APPEL 
T É L É P H O N I Q U E DU 12 O C T O B R E 1981 

43. Le r e q u é r a n t se plaint de ce que l ' i n t e rcep t ion de l 'appel 
t é l é p h o n i q u e reçu d ' une p e r s o n n e de l ' a m b a s s a d e alors soviét ique à 
B e r n e a e n t r a î n é une violat ion de l 'ar t icle 8 de la Conven t ion , libellé 
c o m m e suit : 

« I. Tome personne a droit au respect de sa vie privée et familiale, de son domicile et 
de sa correspondance. 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 
pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 
dans une société démocratique, est nécessaire à la sécurité nationale, à la sûreté 
publique, au bien-être économique du pays, à la défense de l'ordre et à la prévention 
des infractions pénales, à la protection de la santé ou de la morale, ou à la protection 
des droits et libertés d'autrui.» 

A. A p p l i c a b i l i t é d e l 'art ic le 8 

44. La C o u r rappe l le q u e les appels t é l é p h o n i q u e s reçus dans des 
locaux privés ou profess ionnels sont compr i s d a n s les no t ions de «vie 
p r ivée» et de « c o r r e s p o n d a n c e » visées à l 'ar t ic le 8 § 1 ( a r r ê t Hal ford 
c. R o y a u m e - U n i du 25 j u i n 1997, Recueil des arrêts et décisions 1997-III, 
p . 1016, § 44) . Ce point n ' a d 'a i l leurs pas p r ê t é à con t roverse . 

B. O b s e r v a t i o n d e l 'art ic le 8 

1. Sur l'existence d'une ingérence 

45. La C o u r no te qu ' i l n 'es t pas con te s t é q u e le m i n i s t è r e public a 
i n t e r c e p t é et e n r e g i s t r é un appel t é l é p h o n i q u e reçu pa r le r e q u é r a n t le 
12 oc tobre 1981 d ' une p e r s o n n e de l ' a m b a s s a d e alors sovié t ique à Be rne . 
Il y a donc eu « i n g é r e n c e d ' une a u t o r i t é p u b l i q u e » , au sens de l 'ar t icle 8 
§ 2, d a n s l 'exercice d 'un droi t g a r a n t i au r e q u é r a n t pa r le p a r a g r a p h e 1 de 
ce t t e d ispos i t ion ( a r r ê t K o p p c. Suisse du 25 m a r s 1998, Recueil 1998-11, 
p . 540, § 53). 
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2. Justification de l'ingérence 

46. Pare i l l e i ngé rence m é c o n n a î t l 'ar t icle 8 sauf si, « p r é v u e p a r la loi», 
elle pou r su i t un ou des bu t s lég i t imes au r ega rd du p a r a g r a p h e 2 e t , de 
surcro î t , est «néces sa i r e dans une société d é m o c r a t i q u e » pour a t t e i n d r e 
ces d e r n i e r s . 

a) L'ingérence était-elle «prévue par la loi» ? 

47. D ' a p r è s le r e q u é r a n t , la base légale en dro i t suisse fait dé fau t . 
En par t i cu l i e r , il aff irme q u e la m e s u r e l i t ig ieuse ne peu t pas se fonder 
sur les a r t ic les 66 à 72 PPF , le G o u v e r n e m e n t n ' ayan t p rodu i t a u c u n 
é l é m e n t suscep t ib le de prouver q u ' u n e p o u r s u i t e péna le avai t é té 
ouve r t e c o n t r e un t iers ou q u e les a u t o r i t é s s ' é t a i en t confo rmées à la 
p r o c é d u r e fixée pa r ces d isposi t ions . A cet éga rd , il soul igne q u e 
l ' a l légat ion du G o u v e r n e m e n t selon laquel le les d o c u m e n t s n e s e r a i en t 
plus d isponibles n ' es t pas c réd ib le . En effet, il r e s sor t du r a p p o r t de la 
commiss ion d ' e n q u ê t e p a r l e m e n t a i r e en c h a r g e d ' i n s t ru i r e l 'affaire d i te 
« d e s fiches» qu ' i l existe des l istes re la t ives a u x écoutes t é l é p h o n i q u e s 
o r d o n n é e s p a r le m i n i s t è r e public puis exécu tées pa r les P T T ; pa r 
a i l leurs , la c h a m b r e d ' accusa t ion du T r i b u n a l fédéral possède les 
r eg i s t r e s d a n s lesque ls sont cons ignées les au to r i s a t i ons dél ivrées pa r 
son p r é s i d e n t ; de surcroî t , le G o u v e r n e m e n t ne p e u t p r é t e n d r e q u ' u n 
employé de l ' a m b a s s a d e alors sovié t ique à B e r n e é ta i t surveil lé q u e s'il 
dispose de d o c u m e n t s pour é t aye r ce t t e a f f i rma t ion ; enfin, le fait que 
l ' e n r e g i s t r e m e n t n ' a pas é t é d é t r u i t « à l ' issue de la p r o c é d u r e » (ar t ic le 
66 § 1 ter PPF) d é m o n t r e qu ' i l n 'y avai t pas d ' i n s t ruc t ion au sens des 
ar t ic les 66 et su ivan ts P P F . 

Le r e q u é r a n t e x p r i m e l'avis q u e l ' ensemble des l ignes t é l é p h o n i q u e s de 
l ' a m b a s s a d e alors sovié t ique à B e r n e é t a i e n t écou tées de façon 
s y s t é m a t i q u e , en d e h o r s de tout soupçon concre t con t r e u n e p e r s o n n e 
d é t e r m i n é e et d ' u n e p r o c é d u r e jud ic i a i r e conforme à la loi. Selon lui, 
c e t t e p r é s o m p t i o n est conf i rmée pa r le fait q u ' a u cours de la p r o c é d u r e 
devan t les a u t o r i t é s suisses , celles-ci ont e x p r e s s é m e n t m e n t i o n n é les 
t e r m e s « i n f o r m a t i o n s de c o n t r e - e s p i o n n a g e » . E n o u t r e , les e n q u ê t e s de 
la commiss ion d ' e n q u ê t e p a r l e m e n t a i r e en c h a r g e d ' i n s t ru i r e l 'affaire 
d i te «des fiches» ont d é m o n t r é q u e les o r g a n e s de la police fédéra le 
ava ien t survei l lé les c i toyennes et les c i toyens p e n d a n t des décenn ie s sans 
a u t o r i s a t i o n de la par t d ' un t r i buna l . O r l 'ar t ic le 17 § 3 P P F ne saura i t 
fonder de tels p rocédés de la police po l i t ique . 

Q u a n t à l ' a r r ê t é du Consei l fédéral du 29 avril 1958 c o n c e r n a n t le 
Service de police du m i n i s t è r e public fédéra l , le r e q u é r a n t soul igne que 
ce t ex t e con t i en t des disposi t ions p u r e m e n t o rgan i sa t ionne l l e s re la t ives 
aux dif férents offices du D é p a r t e m e n t fédéral de jus t i ce et de police et 
ne donne a u c u n e m e n t pouvoir à ces d e r n i e r s de s ' i ngé re r d a n s des dro i t s 
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et l iber tés p r o t é g é s p a r la C o n v e n t i o n ; il ne peu t dès lors ê t r e cons idéré 
c o m m e u n e base légale a d é q u a t e . Au d e m e u r a n t , le r e q u é r a n t cons idère 
q u e ce t e x t e n ' es t pas su f f i s amment précis et accessible p o u r sat isfaire à 
l 'exigence de «prév is ib i l i t é» tel le q u e définie pa r la j u r i s p r u d e n c e de la 
Cour . 

48 . P o u r la C o m m i s s i o n , la survei l lance d e l ' e n t r e t i e n t é l é p h o n i q u e du 
r e q u é r a n t ne repose pas sur u n e base légale suff isante . En effet, l ' a r r ê t é 
du Conse i l fédéral du 29 avril 1958 c o n c e r n a n t le Service de police du 
m i n i s t è r e publ ic fédéra l est réd igé en t e r m e s t r o p g é n é r a u x . P a r a i l leurs , 
il n ' a pas é té d é m o n t r é q u e la p r o c é d u r e p révue a u x ar t ic les 66 et suivants 
P P F avai t é té suivie. 

49. Le G o u v e r n e m e n t sou t i en t q u e l ' ex is tence d ' une base légale en 
droi t suisse ne fait a u c u n d o u t e . A t i t r e p r é l i m i n a i r e , il ind ique que la 
m e s u r e l i t ig ieuse a é té effectuée d a n s le cad re d ' une surve i l lance décidée 
p a r le m i n i s t è r e public à l ' encon t re d ' un co l l abo ra t eu r d é t e r m i n é de 
l ' a m b a s s a d e alors sovié t ique à B e r n e , en app l ica t ion de l 'ar t ic le 66 § 1 bis 
PPF, et q u e le r e q u é r a n t n ' é t a i t pas la p e r s o n n e visée p a r la mise sur 
écou te , ni en qua l i t é de suspect ni en qua l i t é de t iers (ce d e r n i e r é t a n t la 
p e r s o n n e ayan t c o m m a n d é l ' appare i l dép i l a to i re ) ; le r e q u é r a n t a donc été 
e n r e g i s t r é « p a r h a s a r d » , en qua l i t é de « p a r t i c i p a n t n é c e s s a i r e » . 

P o u r le G o u v e r n e m e n t , il i m p o r t e peu de savoir si la m e s u r e l i t igieuse a 
é té déc idée d a n s le cad re d ' une p r o c é d u r e péna le déjà e n g a g é e ou dans le 
bu t de p réven i r une infract ion pu i sque les ar t ic les 17 § 3 (fondé sur 
l 'ar t ic le 102 §§ 9 et 10 de la C o n s t i t u t i o n fédéra le ) et 72 P P F ainsi que 
p r e m i e r de l ' a r r ê t é du Consei l fédéra l du 29 avril 1958 c o n c e r n a n t le 
Service de police du min i s t è r e public fédéral c o n s t i t u e n t u n e base légale 
suff isante d a n s les deux hypo thèses . Il soul igne que la C o u r , d a n s une 
affaire s imi la i r e , a conclu à l ' ex is tence d ' u n e base légale en dro i t suisse 
( a r r ê t K o p p p réc i t é , pp . 540-541, §§ 56 à 61). 

La seule q u e s t i o n décisive est celle de savoir si les g a r a n t i e s fixées 
pa r la loi on t é té r e spec t ée s . A cet éga rd , le G o u v e r n e m e n t déc la re 
q u e , d a n s l ' impossibi l i té d 'avoir accès au doss ier , il ne peu t vérifier si 
l ' approba t ion du p ré s iden t de la c h a m b r e d ' accusa t ion du T r ibuna l 
fédéral r equ ise pa r l 'ar t icle 66 bis P P F a é té accordée . Sur la base du 
r appor t é tab l i pa r la commiss ion d ' e n q u ê t e p a r l e m e n t a i r e en charge 
d ' i n s t ru i r e l 'affaire d i te «des f iches», a u x t e r m e s d u q u e l le p rés iden t 
de la c h a m b r e d ' accusa t ion du T r i b u n a l fédéra l avait app rouvé tou tes 
les décis ions du j u g e d ' ins t ruc t ion , il suppose toutefois q u e tel a é té le 
cas en l ' espèce . 

50. La C o u r r appe l l e sa j u r i s p r u d e n c e c o n s t a n t e selon laque l le les 
mo t s « p r é v u e p a r la loi» imposen t non s e u l e m e n t q u e la m e s u r e 
inc r iminée ait u n e base en droi t i n t e r n e , ma i s visent aussi la qua l i t é de la 
loi en c a u s e : ainsi , celle-ci doit ê t r e accessible au jus t i c i ab le et prévisible 
( a r r ê t K o p p p réc i t é , p . 540, § 55). 



222 ARRÊT AMANN c. SUISSE 

i. Existence d'une base légale en droit suisse 

5 1 . La ques t i on de savoir si ce t t e condi t ion se t rouve r empl i e p r ê t e à 
con t rover se , le G o u v e r n e m e n t s o u t e n a n t q u e les a r t ic les 17 § 3 et 72 P P F 
ainsi que p r e m i e r de l ' a r r ê t é du Consei l fédéra l du 29 avril 1958 
c o n c e r n a n t le Service de police du m i n i s t è r e publ ic fédéral cons t i t uen t 
u n e base légale suff isante , ce q u e c o n t e s t e le r e q u é r a n t . 

52. La C o u r rappel le qu'i l incombe au p r e m i e r chef aux au to r i t é s 
na t iona les , et s ingu l i è remen t aux t r i b u n a u x d ' i n t e r p r é t e r et d ' app l iquer le 
droi t i n t e rne ( a r r ê t s Krusl in c. F rance du 24 avril 1990, série A n° 176-A, 
pp. 21-22, § 29, et K o p p préc i té , p . 5 4 1 , § 59). A cet égard , elle relève que 
d a n s son a r r ê t d u 14 s e p t e m b r e 1994, le T r i b u n a l fédéral a e s t imé qu'i l 
n ' é ta i t pas nécessai re de r eche rche r si les ar t icles 17 § 3 P P F et p r emie r de 
l ' a r rê té du Consei l fédéral du 29 avril 1958 conce rnan t le Service de police du 
min i s t è re public fédéral é ta ien t suscept ibles de jus t i f ier l ' a t t e in te à la 
personna l i t é a l léguée pa r le r e q u é r a n t . Pa r a i l leurs , ce t t e ju r id ic t ion ne s'est 
exp r imée q u ' e n des t e r m e s t rès g é n é r a u x sur l 'art icle 72 PPF , se l imi tant à 
r appe le r qu' i l é ta i t admiss ible de recueil l ir des in format ions afin de préveni r 
des infractions con t re l 'E ta t ou la défense na t iona le lorsque des é l émen t s 
donna ien t à pense r que les prépara t i f s de telles infractions é ta ien t en cours . 

53 . Il est vra i q u e la C o u r s'est déjà p rononcée sur la ques t ion de savoir 
si la loi fédéra le sur la p r o c é d u r e péna le cons t i tua i t , en droi t suisse, une 
base légale suff isante en m a t i è r e d ' écou te s t é l é p h o n i q u e s ( a r r ê t K o p p 
p réc i t é , pp . 540-541, §§ 56 à 61). A la différence de la p r é s e n t e affaire, 
toutefois , l ' au to r i t é alors saisie pa r M. K o p p (le Conse i l fédéral) avait 
e x a m i n é de m a n i è r e dé ta i l l ée la ques t ion de la légal i té de la survei l lance 
(ibidem, p . 533, § 31 b)) et l 'ar t icle 72 P P F n ' é t a i t pas en cause . 

54. En l 'espèce, la C o u r n ' e s t i m e pas nécessa i re de r e c h e r c h e r si 
l ' i n t e rcep t ion de l ' appel t é l é p h o n i q u e du 12 oc tobre 1981 reposa i t su r 
u n e base légale . En effet, à suppose r m ê m e q u e tel fût le cas , l 'une des 
ex igences décou l an t de l ' express ion « p r é v u e pa r la loi», en l 'occur rence 
la prévis ibi l i té , ne se t rouve pas réa l i sée . 

î î . Qualité de la toi 

55. La C o u r r appe l l e q u e les mo t s « p r é v u e p a r la loi» i m p l i q u e n t des 
condi t ions qu i vont au-de là de l ' ex is tence d ' u n e base légale en dro i t 
i n t e r n e et ex igen t que celle-ci soit «access ib l e» et «prév i s ib le» . 

56. Selon la j u r i s p r u d e n c e c o n s t a n t e de la Cour , une n o r m e est 
«p rév i s ib le» lorsqu 'e l le est r éd igée avec assez de précis ion pour 
p e r m e t t r e à t ou t e p e r s o n n e , en s ' e n t o u r a n t au besoin de conseils 
éc la i rés , de rég le r sa condu i t e ( a r r ê t M a l o n e c. R o y a u m e - U n i du 2 aoû t 
1984, série A n° 82, pp . 31-32, § 66). En m a t i è r e de m e s u r e s de 
survei l lance sec rè t e , la C o u r a soul igné l ' i m p o r t a n c e de ce concept en ces 
t e r m e s (ibidem, pp . 32-33, §§ 67-68) : 
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«La Cour rappelle qu'à ses yeux le membre de phrase «prévue par la loi » ne se borne 
pas à renvoyer au droit interne, mais concerne aussi la qualité de la «loi»; il la veut 
compatible avec la prééminence du droit, mentionnée dans le préambule de la 
Convention (...). Il implique ainsi - et cela ressort de l'objet et du but de l'article 8 -
que le droit interne doit offrir une certaine protection contre des atteintes arbitraires 
de la puissance publique aux droits garantis par le paragraphe 1 (...). Or le danger 
d'arbitraire apparaît avec une net teté singulière là où un pouvoir de l'exécutif s'exerce 
en secret (...) 

(...) Puisque l'application de mesures de surveillance secrète des communications 
échappe au contrôle des intéressés comme du public, la «loi» irait à l 'encontre de la 
prééminence du droit si le pouvoir d'appréciation accordé à l'exécutif ne connaissait 
pas de limites. En conséquence, elle doit définir l 'étendue et les modalités d'exercice 
d'un tel pouvoir avec une net teté suffisante - compte tenu du but légitime poursuivi — 
pour fournir à l'individu une protection adéquate contre l 'arbitraire.» 

Elle a aussi précisé q u e « les écoutes et a u t r e s formes d ' i n t e r c e p t i o n des 
e n t r e t i e n s t é l é p h o n i q u e s r e p r é s e n t e n t une a t t e i n t e grave au respec t de la 
vie pr ivée et de la c o r r e s p o n d a n c e . P a r t a n t , elles doivent se fonder sur une 
«loi» d ' une précis ion pa r t i cu l i è re . L 'ex is tence de règles c laires et 
dé ta i l l ées en la m a t i è r e a p p a r a î t ind i spensab le , d ' a u t a n t q u e les p rocédés 
t e chn iques ne cessent de se p e r f e c t i o n n e r » ( a r r ê t K o p p p réc i t é , pp . 542-
543, § 7 2 ) . 

57. Il convient donc d ' e x a m i n e r la « q u a l i t é » des n o r m e s j u r i d i q u e s 
invoquées en l 'espèce. 

58. La C o u r relève d ' abord q u e l 'ar t icle p r e m i e r de l ' a r r ê t é du Consei l 
fédéral du 29 avril 1958 c o n c e r n a n t le Service de police du m i n i s t è r e public 
fédéral , aux t e r m e s d u q u e l la police fédérale « a s s u r e le service des 
e n q u ê t e s et des in fo rma t ions d a n s l ' in té rê t de la s û r e t é i n t é r i e u r e et 
e x t é r i e u r e de la C o n f é d é r a t i o n » n o t a m m e n t pa r des m e s u r e s de 
« su rve i l l ance» , ne con t ien t a u c u n e ind ica t ion re la t ive aux p e r s o n n e s 
suscept ib les de faire l 'objet de telles m e s u r e s , aux c i rcons tances dans 
lesquel les celles-ci peuven t ê t r e o r d o n n é e s , aux moyens à employe r ou 
aux p r o c é d u r e s à observer . C e t t e n o r m e ne sau ra i t en conséquence ê t re 
cons idérée c o m m e su f f i s amment c laire et dé ta i l l ée pour a s s u r e r une 
p ro tec t ion a p p r o p r i é e con t r e les i ngé rences des a u t o r i t é s d a n s le droi t du 
r e q u é r a n t au respec t de sa vie pr ivée et de sa c o r r e s p o n d a n c e . 

59. Elle e s t ime qu ' i l en est de m ê m e de l 'ar t icle 17 § 3 P P F , rédige en 
des t e r m e s s imi la i res . 

60. Q u a n t aux a u t r e s d isposi t ions de la loi fédéra le sur la p rocédure 
péna l e , elle observe q u e l 'ar t ic le 66 définit les ca t égor i e s de p e r s o n n e s 
suscept ib les d ' ê t r e mises sur écoutes jud ic i a i r e s ainsi que les cir
cons t ances d a n s lesquel les u n e telle survei l lance p e u t ê t r e o r d o n n é e . P a r 
a i l leurs , les ar t ic les 66 bis et su ivan t s fixent la p r o c é d u r e à suivre ; a insi , 
l ' exécut ion de la m e s u r e est l imi tée d a n s le t e m p s et soumise au cont rô le 
d 'un m a g i s t r a t i n d é p e n d a n t , en l ' occur rence le p r é s iden t de la c h a m b r e 
d ' accusa t ion du T r i b u n a l fédéral . 
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61 . La C o u r ne min imise n u l l e m e n t la va leu r de ces g a r a n t i e s . 
Toutefo is , elle soul igne q u e le G o u v e r n e m e n t n ' a pas é té en m e s u r e 
d ' é t ab l i r q u e les condi t ions d ' app l ica t ion de l 'ar t ic le 66 P P F ava ien t é t é 
r e spec tées et les m é c a n i s m e s de p ro tec t ion prévus aux ar t ic les 66 et 
su ivan t s P P F observés . 

Elle relève en o u t r e q u ' a u d i re du G o u v e r n e m e n t , le r e q u é r a n t n ' é ta i t 
p a s la p e r s o n n e visée pa r la m e s u r e l i t ig ieuse, ni en qua l i t é de suspect ou 
d ' incu lpé ni en q u a l i t é de t ie rs p r é s u m é recevoir ou t r a n s m e t t r e des 
i n l o r m a t i o n s à u n suspect ou un incu lpé , mais a pa r t i c ipé « p a r h a s a r d » à 
une conversa t ion t é l é p h o n i q u e e n r e g i s t r é e d a n s le cad re d 'une sur
vei l lance d i r igée c o n t r e u n co l l abo ra t eu r d é t e r m i n é de l ' a m b a s s a d e a lors 
sovié t ique à B e r n e . 

O r la loi fédéra le sur la p r o c é d u r e p é n a l e vise avan t tou t la survei l lance 
des p e r s o n n e s suspec t ées ou inculpées d ' un c r ime ou d 'un déli t (ar t ic le 66 
§ 1 P P F ) , voire des t ie rs p r é s u m é s recevoir ou t r a n s m e t t r e des 
in fo rma t ions à ces d e r n i è r e s (ar t ic le 66 § 1 bis P P F ) , mais ne r é g l e m e n t e 
pas de façon dé ta i l l ée le cas des i n t e r l o c u t e u r s écou tés « p a r h a s a r d » , en 
qua l i t é de « p a r t i c i p a n t s néces sa i r e s» à une conversa t ion t é l é p h o n i q u e 
e n r e g i s t r é e p a r les a u t o r i t é s en app l ica t ion de ces d isposi t ions . En 
par t i cu l i e r , la loi ne précise pas les p r é c a u t i o n s à p r e n d r e à l eur éga rd . 

62. La C o u r conclut q u e l ' ingérence ne s au ra i t passe r p o u r « p r é v u e 
p a r la loi» pu i sque le droi t suisse n ' i nd ique pas avec assez de c la r t é 
l ' é t e n d u e et les moda l i t é s d 'exerc ice du pouvoir d ' app réc i a t i on des 
a u t o r i t é s d a n s le d o m a i n e cons idéré . 

Il s ' ensui t qu ' i l y a eu violat ion de l 'ar t ic le 8 de la Conven t i on en ce qu i 
conce rne l ' e n r e g i s t r e m e n t de l ' appel t é l é p h o n i q u e reçu pa r le r e q u é r a n t 
le 12 oc tobre 1981 d ' une p e r s o n n e de l ' a m b a s s a d e alors sovié t ique à 
B e r n e . 

b) Finalité et nécess i té de l ' ingérence 

63. Eu éga rd à la conclusion qu i p r é c è d e , la C o u r n ' e s t i m e pas 

nécessa i re d ' e x a m i n e r le respec t des a u t r e s ex igences du p a r a g r a p h e 2 

de l 'ar t icle 8. 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 8 DE LA 
C O N V E N T I O N Q U A N T À L 'ÉTABLISSEMENT D ' U N E F I C H E E T 
SA C O N S E R V A T I O N DANS LE F I C H I E R DE LA C O N F É D É R A T I O N 

64. Le r e q u é r a n t se p la in t de ce q u e l ' é t ab l i s semen t d ' u n e Fiche le 
c o n c e r n a n t , à la su i te de l ' i n t e rcep t ion de l 'appel t é l é p h o n i q u e reçu 
d ' une p e r s o n n e de l ' a m b a s s a d e alors sovié t ique à B e r n e , et sa 
conserva t ion d a n s le fichier de la C o n f é d é r a t i o n ont e n t r a î n é une 
violat ion de l 'ar t icle 8 de la Conven t ion . 
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A. Applicabilité de l'article 8 

65. La C o u r r appe l l e q u e la m é m o r i s a t i o n de d o n n é e s re la t ives à la 
«vie p r i v é e » d ' un individu e n t r e d a n s le c h a m p d ' app l ica t ion de 
l 'ar t icle 8 § 1 ( a r r ê t L e a n d c r c. Suède du 26 m a r s 1987, sér ie A n" 116, 
p. 22, § 48) . 

A cet éga rd , elle soul igne q u e le t e r m e «vie p r ivée» ne doit pas ê t re 
i n t e r p r é t é de façon res t r ic t ive . En pa r t i cu l i e r , le respec t de la vie privée 
englobe le dro i t pour l ' individu de n o u e r et déve lopper des r e l a t ions avec 
ses s emblab l e s ; de surcro î t , a u c u n e ra ison de pr incipe ne p e r m e t d ' exc lure 
les ac t iv i tés profess ionnel les ou c o m m e r c i a l e s de la no t ion de «vie p r ivée» 
( a r r ê t s N i e m i e t z c. A l l e m a g n e du 16 d é c e m b r e 1992, sér ie A n" 251-B, 
pp. 33-34, § 29, et Hal ford p réc i t é , pp . 1015-1016, § 42) . 

C e t t e i n t e r p r é t a t i o n extens ive concorde avec celle de la Conven t ion 
é laborée au sein du Consei l de l 'Europe p o u r la p ro t ec t i on des pe r sonnes 
à l ' égard d u t r a i t e m e n t a u t o m a t i s é des d o n n é e s à c a r a c t è r e pe r sonne l du 
28 j a n v i e r 1981, e n t r é e en v igueur le I e ' oc tobre 1985, d o n t le bu t est « d e 
g a r a n t i r , su r le t e r r i t o i r e de c h a q u e P a r t i e , à tou te p e r s o n n e phys ique (...) 
le respec t de ses d ro i t s et de ses l iber tés f o n d a m e n t a l e s , et n o t a m m e n t de 
son dro i t à la vie pr ivée , à l ' égard du t r a i t e m e n t a u t o m a t i s é des d o n n é e s à 
c a r a c t è r e p e r s o n n e l la c o n c e r n a n t » (ar t ic le 1 ), ces d e r n i è r e s é t a n t définies 
c o m m e « t o u t e in fo rma t ion c o n c e r n a n t u n e p e r s o n n e phys ique ident if iée 
ou iden t i f i ab le» (ar t ic le 2) . 

66. En l 'espèce, la C o u r relève q u ' u n e fiche a é té é tab l ie c o n c e r n a n t le 
r e q u é r a n t , su r laque l le il a é t é i nd iqué q u e ce d e r n i e r é t a i t u n «con tac t 
a u p r è s de l ' a m b a s s a d e ru s se» et faisait « d u c o m m e r c e de di f férentes 
sor tes avec la société [A.] » ( p a r a g r a p h e s 15 et 18 ci-dessus) . 

67. P o u r la C o u r , il s 'agit là sans con t r ed i t de d o n n é e s re la t ives à la 
«vie p r ivée» du r e q u é r a n t et l 'ar t ic le 8 t rouve en conséquence à 
s ' app l iquer à ce gr ief é g a l e m e n t . 

B. Observation de l'article 8 

/. Sur l'existence d'une ingérence 

68. P o u r le G o u v e r n e m e n t , la ques t i on de savoir s'il y a eu « i n g é r e n c e » 
au sens d e l 'ar t ic le 8 de la C o n v e n t i o n d e m e u r e posée , p u i s q u e « la fiche ne 
con tena i t a u c u n é l é m e n t sensible en r a p p o r t avec la vie pr ivée du 
r e q u é r a n t » , q u e ce d e r n i e r « n ' a subi a u c u n inconvén ien t du fait de 
l ' é t ab l i s semen t et de la conserva t ion de la fiche» et q u e celle-ci n ' a « t r è s 
p r o b a b l e m e n t j a m a i s é té consu l t ée p a r des t i e r s» . 

69. La C o u r rappe l le q u e la m é m o r i s a t i o n p a r u n e a u t o r i t é pub l ique 
de d o n n é e s re la t ives à la vie pr ivée d ' un individu cons t i tue u n e ingé rence 
au sens de l 'ar t ic le 8. L 'u t i l i sa t ion u l t é r i e u r e des in fo rma t ions m é m o r i s é e s 
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i m p o r t e p e u (voir, mutatis mutandis, a r r ê t s L e a n d e r p réc i t é , p . 22, § 48 , et 
K o p p p réc i t é , p . 540, § 53) . 

70. E n l ' espèce , la C o u r relève q u ' u n e fiche c o n t e n a n t des d o n n é e s 
re la t ives à la vie pr ivée du r e q u é r a n t a é té é tabl ie p a r le min i s t è r e public , 
puis conservée d a n s le fichier de la C o n f é d é r a t i o n . A cet éga rd , elle 
soul igne qu ' i l ne lui a p p a r t i e n t pas de spécu le r su r le c a r a c t è r e sens ib le 
ou non des é l é m e n t s recueil l is ni sur les éven tue l s inconvén ien t s subis 
p a r le r e q u é r a n t . Il lui suffit de c o n s t a t e r q u e des d o n n é e s re la t ives à la 
vie pr ivée d ' un pa r t i cu l i e r ont é té m é m o r i s é e s p a r u n e a u t o r i t é pub l ique 
p o u r conclure q u ' e n l ' espèce, l ' é t ab l i s sement et la conse rva t ion de la fiche 
l i t igieuse c o n s t i t u e n t u n e ingé rence , au sens de l 'ar t icle 8, dans le droi t au 
respec t de la vie pr ivée du r e q u é r a n t . 

2. Justification de l'ingérence 

71. Pare i l le i ngé rence m é c o n n a î t l 'ar t icle 8 sauf si, « p révue p a r la loi », 
elle poursu i t un ou des bu t s lég i t imes au r e g a r d du p a r a g r a p h e 2 et , de 
surcro î t , est «néces sa i r e d a n s une société d é m o c r a t i q u e » pour a t t e i n d r e 
ces d e r n i e r s . 

a) L'ingérence était-elle «prévue par la loi» ? 

72. Selon le r e q u é r a n t , l ' é t ab l i s semen t et la conse rva t ion de la fiche le 
c o n c e r n a n t sont des m e s u r e s qu i ne r eposen t pas sur une base légale . En 
par t i cu l i e r , il aff irme q u e l 'ar t icle 17 § 3 P P F n ' au to r i s e pas la police 
fédéra le à cons igner les r é su l t a t s de ses m e s u r e s d e surve i l lance . Q u a n t 
a u x di rect ives du Consei l fédéral du 16 m a r s 1981 appl icables au 
t r a i t e m e n t des d o n n é e s pe r sonne l l e s d a n s l ' a d m i n i s t r a t i o n fédéra le , el les 
sont de s t i nées aux fonc t ionnai res de l ' a d m i n i s t r a t i o n et il ne s 'agit donc 
pas d ' une loi su f f i samment claire et préc ise p o u r p e r m e t t r e aux ci toyens 
de d é t e r m i n e r leurs dro i t s et obl iga t ions . 

Il sou t ien t q u e de surcroî t les a u t o r i t é s ne se sont pas confo rmées a u x 
n o r m e s en v igueur , p u i s q u e l 'ar t icle 66 § 1 ter P P F et le chiffre 414 des 
d i rec t ives du Conse i l fédéral du 16 m a r s 1981 appl icables au t r a i t e m e n t 
des d o n n é e s pe r sonne l l e s d a n s l ' a d m i n i s t r a t i o n fédéra le ex igea ien t la 
d e s t r u c t i o n des e n r e g i s t r e m e n t s ne s ' avéran t pas nécessa i res pour 
l ' exécut ion d ' u n e e n q u ê t e . 

Enfin, il soul igne q u e la légis lat ion e n t r é e en v igueur au d é b u t des 
a n n é e s 90, a p r è s l ' é c l a t e m e n t d e l 'affaire d i t e « d e s fiches», ne prévoi t 
pas la possibil i té d ' e n g a g e r u n e p r o c é d u r e jud ic ia i r e aux fins d ' ob ten i r la 
d e s t r u c t i o n d ' une fiche. Ainsi , a u x t e r m e s de l ' a r r ê t é fédéral du 9 oc tobre 
1992 sur la consu l t a t ion des d o c u m e n t s du m i n i s t è r e public de la 
C o n f é d é r a t i o n et de l ' o rdonnance du Conse i l fédéra l du 20 j a n v i e r 1993 
sur la consu l t a t ion des d o c u m e n t s du m i n i s t è r e public de la 
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C o n f é d é r a t i o n , les fiches sont conservées d a n s les a rchives fédéra les et il 
est s e u l e m e n t loisible a u x jus t i c iab les d 'y faire a n n o t e r une r e m a r q u e 
lorsque le c o n t e n u en est con t e s t é . 

73. La C o m m i s s i o n p a r t a g e l 'opinion du r e q u é r a n t . En par t i cu l i e r , 
elle e s t ime que les d i rec t ives du Conse i l fédéra l du 16 m a r s 1981 
appl icab les au t r a i t e m e n t des d o n n é e s pe r sonne l l e s d a n s l ' admin i s t r a 
t ion fédéra le ne sont pas assez précises et se c o n t e n t e n t de p ré suppose r , 
s ans en d o n n e r u n e e l l e s -mêmes , u n e base légale à la m é m o r i s a t i o n 
d ' i n fo rma t ions . 

74. Le G o u v e r n e m e n t sou t i en t q u e l 'o rdre j u r i d i q u e suisse offre, 
c o m p t e t enu «des p a r t i c u l a r i t é s c a r a c t é r i s a n t les m e s u r e s sec rè tes d a n s 
le d o m a i n e de la p ro tec t ion de la sécur i t é de l ' E t a t » , u n e base légale 
su f f i s amment accessible et prévis ible . 

Il est d 'avis q u ' a v a n t 1990, les m e s u r e s l i t ig ieuses é t a i en t p r inc ipa le 
m e n t fondées sur les a r t ic les 17 § 3 P P F et p r e m i e r de l ' a r r ê t é du Consei l 
fédéral du 29 avril 1958 c o n c e r n a n t le Service de police du m i n i s t è r e public 
fédéral , ces d isposi t ions é t a n t concré t i sées pa r les d i rect ives du Consei l 
fédéral du 16 m a r s 1981 appl icables au t r a i t e m e n t des d o n n é e s 
pe r sonne l l e s dans l ' admin i s t r a t i on fédéra le . Il précise q u e ces di rect ives 
ont é t é publ iées d a n s la Feuille fédérale (FF 1981,1 , p . 1314). 

Il ind ique q u ' a p r è s 1990, p lus ieurs t ex t e s ont é té édic tés en m a t i è r e de 
t r a i t e m e n t et de consu l t a t ion de d o c u m e n t s c o n t e n a n t des données 
pe r sonne l l e s , en pa r t i cu l i e r l ' o rdonnance du Conse i l fédéral du 5 m a r s 
1990 re la t ive au t r a i t e m e n t des d o c u m e n t s de la C o n f é d é r a t i o n é tabl is 
pour a s s u r e r la p ro tec t ion de l 'E ta t , l ' a r r ê t é fédéral du 9 oc tobre 1992 sur 
la consu l t a t ion des d o c u m e n t s du min i s t è r e public de la Confédé ra t i on et 
l ' o rdonnance du Consei l fédéral du 20 j a n v i e r 1993 su r la consu l t a t ion des 
d o c u m e n t s du m i n i s t è r e public de la C o n f é d é r a t i o n . 

i. L'établissement de ta fiche 

75. La C o u r relève q u ' e n d é c e m b r e 1981, d a t e à laquel le fut é tabl ie la 
fiche c o n c e r n a n t le r e q u é r a n t , la loi fédéra le sur la p r o c é d u r e péna l e , 
l ' a r r ê t é du Conse i l fédéral du 29 avri l 1958 c o n c e r n a n t le Service de 
police du m i n i s t è r e public fédéra l et les d i rec t ives d u Conse i l fédéral d u 
16 m a r s 1981 appl icables au t r a i t e m e n t des d o n n é e s pe r sonne l l e s d a n s 
l ' admin i s t r a t i on fédéra le é t a i en t en v igueur . Toutefo is , a u c u n de ces 
t ex tes ne m e n t i o n n a n t e x p r e s s é m e n t l ' exis tence d 'un reg i s t r e du 
m i n i s t è r e publ ic , la ques t i on p o u r r a i t se poser de savoir si la r édac t ion d e 
la fiche l i t igieuse reposai t sur « u n e base légale en dro i t su i s se» et , d a n s 
l 'af f i rmat ive, si c e t t e d e r n i è r e é ta i t «access ib le» ( a r r ê t L e a n d e r p réc i té , 
p . 23 , § 51). A cet éga rd , elle observe en effet q u e les d i rec t ives du 
Conse i l fédéra l d u 16 m a r s 1981 é t a i en t avan t t ou t d e s t i n é e s au 
p e r s o n n e l de l ' a d m i n i s t r a t i o n fédéra le . 
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En l 'espèce, c e p e n d a n t , elle n ' e s t i m e pas nécessa i re de se p r o n o n c e r à 
ce sujet , pu i squ ' à suppose r m ê m e que l ' é t ab l i s semen t de la fiche, 
en d é c e m b r e 1981, fût fondé su r u n e base légale accessible , celle-ci 
n ' é t a i t pas «prév i s ib le» . 

76. La C o u r a j u g é ci-dessus ( p a r a g r a p h e s 58 et 59) q u e les ar t ic les 17 § 3 
P P F et p r e m i e r de l ' a r r ê t é du Conse i l fédéral du 29 avril 1958 c o n c e r n a n t le 
Service de police du m i n i s t è r e public fédéra l é t a i en t rédigés en t e r m e s t r o p 
g é n é r a u x pour sa t is fa i re à l 'exigence de prévisibi l i té en m a t i è r e d ' écou te s 
t é l é p h o n i q u e s . Pour les motifs déjà exposés , elle abou t i t à la m ê m e 
conclusion c o n c e r n a n t la c réa t ion de la fiche sur le r e q u é r a n t . 

Q u a n t aux di rect ives du Consei l fédéral du 16 m a r s 1981 appl icables au 
t r a i t e m e n t des d o n n é e s pe r sonne l l e s d a n s l ' a d m i n i s t r a t i o n fédéra le , elles 
é n o n c e n t q u e l q u e s pr inc ipes g é n é r a u x , p a r e x e m p l e q u e le « t r a i t e m e n t 
de d o n n é e s pe r sonne l l e s doit r epose r sur une base l éga le» (chiffre 411) 
ou q u e les « d o n n é e s pe r sonne l l e s ne doivent ê t r e t r a i t é e s que d a n s des 
bu t s bien d é t e r m i n é s » (chiffre 412) , mais ne c o n t i e n n e n t a u c u n e 
indica t ion a p p r o p r i é e sur l ' é t endue et les moda l i t é s d 'exerc ice du pouvoir 
conféré au m i n i s t è r e public de recuei l l i r , e n r e g i s t r e r et conse rve r des 
i n f o r m a t i o n s ; ainsi , elles ne p réc i sen t pas les condi t ions d ' é t a b l i s s e m e n t 
des fiches, les p r o c é d u r e s à suivre , les in fo rmat ions pouvan t ê t r e 
m é m o r i s é e s et les m e n t i o n s é v e n t u e l l e m e n t i n t e rd i t e s . 

Ces d i rec t ives , à l ' ins ta r de la loi fédérale sur la p r o c é d u r e p é n a l e et 
l ' a r r ê t é du Consei l fédéral du 29 avril 1958 c o n c e r n a n t le Service de 
police du min i s t è r e public fédéra l , ne s a u r a i e n t en conséquence ê t r e 
cons idé rées c o m m e su f f i s amment claires et dé ta i l l ées p o u r a s s u r e r u n e 
p ro t ec t i on a d é q u a t e con t re les i ngé rences des a u t o r i t é s d a n s le dro i t du 
r e q u é r a n t au respec t de sa vie pr ivée . 

77. L ' é t a b l i s s e m e n t de la fiche c o n c e r n a n t le r e q u é r a n t n ' é t a i t donc 
pas «p révu pa r la loi» au sens de l 'ar t icle 8 de la Conven t ion . 

ii. La conservation de la fiche 

78. La C o u r soul igne d ' abo rd qu ' i l pa ra î t d o u t e u x q u e la conserva t ion 
d ' u n e fiche dont la c r éa t i on n ' a p a s é t é « p révue p a r la loi » puisse sa t i s fa i re 
à ce t t e ex igence . 

De surcro î t , elle re lève q u e le droi t suisse, et ce t a n t avant q u ' a p r è s 
1990, prévoit e x p r e s s é m e n t la d e s t r u c t i o n des d o n n é e s qu i ne s ' avèren t 
p lus « n é c e s s a i r e s » ou sont d e v e n u e s « i n u t i l e s » (ar t ic le 66 § 1 ter PPF , 
chiffre 414 des d i rec t ives du Consei l fédéral du 16 m a r s 1981 appl icables 
au t r a i t e m e n t des d o n n é e s pe r sonne l l e s d a n s l ' a d m i n i s t r a t i o n fédéra le et 
a r t ic le 7 de l ' a r r ê t é fédéra l du 9 oc tobre 1992 su r la consu l t a t ion des 
d o c u m e n t s du m i n i s t è r e publ ic de la C o n f é d é r a t i o n ) . 

O r , en l 'espèce, les a u t o r i t é s n 'on t pas d é t r u i t les r e n s e i g n e m e n t s 
m é m o r i s é s lorsqu ' i l s 'est avéré q u ' a u c u n e infract ion n ' é t a i t en cours de 
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p r é p a r a t i o n , c o m m e le soul igne le T r i b u n a l fédéral d a n s son a r r ê t du 
14 s e p t e m b r e 1994. 

79. Pour ces mot i fs , la conse rva t ion de la fiche c o n c e r n a n t le r e q u é r a n t 
n ' é t a i t pas « p r é v u e pa r la loi» au sens de l 'ar t ic le 8 de la Conven t i on . 

80. La C o u r conclut q u e t a n t l ' é t ab l i s s emen t de la fiche l i t ig ieuse p a r 
le m i n i s t è r e public q u e la conserva t ion de c e t t e d e r n i è r e dans le fichier de 
la C o n f é d é r a t i o n cons t i t uen t des ingé rences d a n s la vie pr ivée du 
r e q u é r a n t qu i ne s a u r a i e n t pa s se r pour «p révues pa r la loi» pu i sque le 
droi t suisse n ' i nd ique pas avec assez de c la r t é l ' é t en d u e et les moda l i t é s 
d 'exerc ice du pouvoir d ' app réc i a t i on des au to r i t é s d a n s le d o m a i n e 
cons idé ré . Il s 'ensui t qu ' i l y a eu viola t ion de l 'ar t ic le 8 de la Conven t ion . 

b) Finalité et nécessité de l ' ingérence 

8 1 . Eu é g a r d à la conclusion qui p r écède , la C o u r n ' e s t i m e pas 
nécessa i re d ' e x a m i n e r le respec t des a u t r e s ex igences du p a r a g r a p h e 2 
de l 'ar t ic le 8. 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA 
C O N V E N T I O N 

82. Le r e q u é r a n t a l lègue en o u t r e u n e violat ion de l 'ar t ic le 13 de la 
Conven t ion , ainsi libellé : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 
violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 
que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 
fonctions officielles.» 

A. S u r l ' e x c e p t i o n p r é l i m i n a i r e d u G o u v e r n e m e n t 

83. Le G o u v e r n e m e n t c o n s t a t e q u e d a n s son m é m o i r e déposé le 11 mai 
1999, le r e q u é r a n t n 'es t pas r evenu sur son gr ief re la t i f à l 'ar t icle 13 de la 
Conven t i on . Il e s t ime q u ' e n c o n s é q u e n c e , il n 'y a pas lieu d ' e x a m i n e r ce t t e 
ques t ion . 

84. La C o u r relève que le r e q u é r a n t avait invoqué l 'ar t ic le 13 de la 
Conven t i on devan t la C o m m i s s i o n , q u e ce t t e d e r n i è r e a e x a m i n é ce grief 
d a n s son r a p p o r t é tab l i le 20 m a i 1998 et qu ' inv i té devan t la C o u r à 
s o u m e t t r e des m é m o i r e s p o r t a n t sur les ques t ions soulevées p a r l 'affaire, 
telle q u e r e t e n u e p a r la C o m m i s s i o n , le r e q u é r a n t a p r é s e n t é des 
observa t ions su r l 'ar t ic le 13 d a n s son m é m o i r e déposé le 14 j u i n 1999. 

En conséquence , la C o u r e s t ime q u e le r e q u é r a n t n ' a pas man i fes t é 
l ' i n t en t ion de r e n o n c e r à invoquer d e v a n t elle la viola t ion de l 'ar t icle 13 
de la Conven t i on qu ' i l avait a l l éguée d e v a n t la C o m m i s s i o n . 
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P a r t a n t , l ' except ion p r é l i m i n a i r e d u G o u v e r n e m e n t ne sau ra i t ê t r e 
r e t e n u e . 

B. Sur l e b i e n - f o n d é d u g r i e f 

85. Le r e q u é r a n t se p la in t de n 'avoir pas disposé d ' un « r e c o u r s 
effectif» pu i sque d e v a n t le T r i b u n a l fédéral , il n ' a pas eu la possibi l i té de 
soulever la ques t ion d u c a r a c t è r e licite ou non de l ' écoute t é l é p h o n i q u e , de 
l ' é t ab l i s semen t de la fiche et de la conserva t ion de c e t t e d e r n i è r e . 

86. Selon la C o m m i s s i o n , l 'act ion de droi t a d m i n i s t r a t i f i n t e n t é e pa r le 
r e q u é r a n t a cons t i tué un r ecour s effectif. 

87. Le G o u v e r n e m e n t souscri t à c e t t e t hè se . Il soul igne que le 
r e q u é r a n t , en sais issant le T r i b u n a l fédéral d ' une ac t ion de droi t 
adminis t ra t i f , a d e m a n d é r é p a r a t i o n de son tort m o r a l ma i s auss i , à 
t i t re subs id ia i re , la c o n s t a t a t i o n du c a r a c t è r e illicite de la fiche le 
c o n c e r n a n t . 

88. La C o u r r appe l l e d ' abo rd que d a n s u n e affaire issue d ' u n e r e q u ê t e 
individuel le , elle n 'a pas p o u r t âche de con t rô le r d a n s l ' abs t ra i t u n e 
légis la t ion ou u n e p r a t i q u e con t e s t ée , ma i s doit a u t a n t que possible se 
l imi te r , sans oubl ie r le con t ex t e géné ra l , à t r a i t e r les ques t i ons soulevées 
pa r le cas concre t don t elle se t rouve saisie ( a r r ê t Les sa in t s m o n a s t è r e s 
c. Grèce du 9 d é c e m b r e 1994, série A n° 301-A, pp. 30-31 , § 55). 

Elle rappe l le ensu i t e que l 'ar t icle 13 de la Conven t i on impose 
d ' accorder à tout individu qui s ' e s t ime lésé pa r u n e m e s u r e p r é 
t e n d u m e n t c o n t r a i r e à la Conven t i on un recours d e v a n t u n e ins t ance 
na t i ona l e aux fins de voir s t a t u e r sur son gr ief et , le cas échéan t , o b t e n i r 
r é p a r a t i o n ( a r r ê t L e a n d e r p réc i t é , pp . 29-30, § 77). C e t t e d isposi t ion 
n 'ex ige toutefois pas la c e r t i t u d e d 'un r é su l t a t favorable ( a r r ê t D . c. 
R o y a u m e - U n i du 2 m a i 1997,Recueil 1997-111, p. 798, § 71). 

89. En l 'espèce, la C o u r relève q u e le r e q u é r a n t a é té en m e s u r e de 
consu l te r sa fiche dès qu ' i l en a fait la d e m a n d e , en 1990, lo r sque la 
popu la t ion d a n s son e n s e m b l e eu t conna i s sance de l ' exis tence du 
fichier du m i n i s t è r e publ ic . Elle soul igne en ou t r e q u e le r e q u é r a n t a 
i n t e n t é u n e act ion de dro i t a d m i n i s t r a t i f devan t le T r i b u n a l fédéra l et 
q u ' à ce t t e occasion, il a é té en m e s u r e de se p l a ind re de ce q u e la 
survei l lance t é l é p h o n i q u e et la r édac t ion de la fiche ne r eposa i en t pas 
sur u n e base légale , d ' u n e p a r t , et de l ' absence de « r e c o u r s effectif» 
con t re ces m e s u r e s , d ' a u t r e p a r t . Elle note q u e le T r i b u n a l fédéral 
avai t c o m p é t e n c e pour se p r o n o n c e r sur ces griefs et a p rocédé à l eur 
e x a m e n ; à cet éga rd , elle rappe l le q u e le seul fait q u e le r e q u é r a n t soit 
d é b o u t é de t o u t e s ses conclusions ne cons t i t ue pas en soi un é l é m e n t 
suffisant pour j u g e r du c a r a c t è r e «effectif» ou non de l 'ac t ion de droi t 
admin is t ra t i f . 
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90. Le r e q u é r a n t a donc d isposé , en dro i t suisse , d ' u n r ecour s effectif 
p o u r exposer les violat ions de la Conven t ion qu'il a l léguai t . P a r t a n t , il n'y 
a pas eu violat ion de l 'ar t icle 13. 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

9 1 . Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable. » 

A. D o m m a g e 

92. Le r e q u é r a n t r é c l a m e 1 000 francs suisses ( C H F ) pour d o m m a g e 
m o r a l et ne sollicite a u c u n e s o m m e au t i t r e du pré jud ice m a t é r i e l . 

93 . Le G o u v e r n e m e n t est d 'avis q u ' e n cas de cons ta t de viola t ion de la 
C o n v e n t i o n pa r la C o u r , le d o m m a g e m o r a l se ra i t su f f i s amment r épa ré 
p a r la publ ic i té d o n n é e à l ' a r rê t . 

94. La C o u r j u g e le d o m m a g e m o r a l su f f i samment c o m p e n s é pa r le 
cons ta t des violat ions de l 'ar t icle 8 de la Conven t i on . 

B. Fra is e t d é p e n s 

95. Le r e q u é r a n t d e m a n d e en o u t r e 7 082,15 C H F au t i t r e des frais et 
d é p e n s occas ionnés p a r la p r o c é d u r e devan t les o r g a n e s de la Conven t ion . 

96. Le G o u v e r n e m e n t se dit p r ê t à payer , à la l umiè r e de l ' ensemble 
des c i r cons tances de la p r é s e n t e affaire et des m o n t a n t s accordés par la 
C o u r d a n s d ' a u t r e s r e q u ê t e s d i r igées con t re la Suisse, 5 000 C H F . 

97. La C o u r e s t ime q u e la d e m a n d e re la t ive aux frais et d é p e n s est 
r a i sonnab le et cons idère qu ' i l y a lieu de l 'accueil l ir en to t a l i t é . 

C. I n t é r ê t s m o r a t o i r e s 

98. Selon les in fo rma t ions dont dispose la C o u r , le t a u x d ' i n t é r ê t légal 
appl icable en Suisse à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 5 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu violat ion de l 'a r t ic le 8 de la C o n v e n t i o n c o n c e r n a n t 
l ' i n te rcep t ion de l 'appel t é l é p h o n i q u e ; 
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2. Dit qu ' i l y a eu viola t ion de l 'ar t icle 8 de la C o n v e n t i o n c o n c e r n a n t 
l ' é t ab l i s sement et la conse rva t ion de la fiche ; 

3. Rejette l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t re la t ive à l 'ar t icle 13 
de la Conven t i on ; 

4. Dit qu ' i l n 'y a pas eu violat ion de l 'ar t icle 13 de la C o n v e n t i o n ; 

5. Dit q u e le p r é sen t a r r ê t cons t i tue en soi une sa t i s fac t ion équ i t ab le 
suff isante p o u r le d o m m a g e mora l subi p a r le r e q u é r a n t ; 

6. Dit 
a) que l 'Eta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois, 
7 082,15 C H F (sept mille qua t r e -v ing t -deux francs suisses qu inze cen
t imes) pour frais et d é p e n s ; 
b) que ce m o n t a n t se ra à ma jo re r d ' un in t é rê t s imple de 5 % l 'an à 
c o m p t e r de l ' exp i ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t ; 

7. Rejette la d e m a n d e de sa t is fact ion équ i t ab l e pour le su rp lus . 

Fai t en français et en ang la i s , puis p rononcé en a u d i e n c e pub l i que au 
Pala is des Dro i t s de l ' H o m m e , à S t r a sbou rg , le 16 février 2000. 

E l i sabe th P A L M 

P r é s i d e n t e 
Michele D E S A L V I A 

Greff ier 
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A N N E X E 

A V I S D E L A C O M M I S S I O N E U R O P É E N N E 

D E S D R O I T S D E L ' H O M M E 1 

( formulé d a n s le r a p p o r t de la C o m m i s s i o n 2 du 20 m a i 1998) 

[La Commission siégeait dans la composition suivante : 

M M . N . BRATIA, président 

de la première chambre, 
S. TRECHSEL, 

E. BUSUTTIL, 
A . WEITZEL, 

C L . ROZAKIS, 

M M C J . LlDUY, 
M M . L . LOUCAIDES, 

B . MARXER, 
B . CONTORTI, 
I. BÉKÉS, 

G . RESS, 

A . PERENIC, 

C. B iRSAN, 

K . HERXDI., 

M . VILA AMIGÔ, 

M N L C M . HION, 

M . R . NICOUNI, 

et M M E M F . BUQUICCHIO,sear&ain 

de la première chambre.} 

1. Traduction ; original anglais. 
2. L'avis se réfère à des paragraphes antérieurs du rapport de la Commission, dont le texte 
intégral peut être obtenu au greffe de la Cour. 
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A. G r i e f s d é c l a r é s r e c e v a b l e s 

44. O n t é té déc la rés recevables les griefs su ivan ts selon lesquels : 
- la survei l lance des c o m m u n i c a t i o n s t é l éphon iques du r e q u é r a n t et 

la conse rva t ion des in fo rma t ions qu ' e l l e a p e r m i s de recuei l l i r on t enf re in t 
le droi t de l ' in té ressé au respec t de sa vie pr ivée ; et 

- le r e q u é r a n t ne disposai t d ' a u c u n e voie de recours i n t e r n e pour s 'en 
p l a ind re . 

B. P o i n t s e n l i t i ge 

45. Les ques t i ons à t r a n c h e r sont donc celles-ci : 
- y a-t-il eu violat ion de l 'ar t icle 8 de la Conven t i on ? 
- y a-t-il eu violat ion de l 'ar t icle 13 de la Conven t i on ? 

C. Q u a n t à l 'art ic le 8 d e la C o n v e n t i o n 

46. Le r e q u é r a n t se plaint d ' une ingé rence d a n s son droi t au respect de 
sa vie p r ivée , g a r a n t i p a r l 'ar t ic le 8 de la Conven t i on . Selon lui, ni la 
survei l lance de ses conversa t ions t é l éphon iques avec l ' a m b a s s a d e a lors 
sovié t ique ni l ' é t ab l i s semen t et la conserva t ion d ' une fiche n ' ava ien t de 
base légale . E ta i t auss i d i s p r o p o r t i o n n é , a u sens de l 'ar t ic le 8 § 2 de la 
C o n v e n t i o n , le fait de conse rve r sur une fiche les in fo rma t ions le 
c o n c e r n a n t . 

47 . Les pas sages p e r t i n e n t s de l 'ar t ic le 8 de la C o n v e n t i o n sont a insi 
libellés : 

« 1. Toute personne a droit au respect de sa vie privée (...) et de sa correspondance. 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit tpic 
pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 
dans une société démocratique, est nécessaire à la sécurité nationale, à la sûreté 
publique, au bien-être économique du pays, à la défense de l'ordre et à la prévention 
des infractions pénales, à la protection de la santé ou de la morale, ou à la protection 
des droits et libertés d'autrui. » 

48 . Selon le r e q u é r a n t , r ien ne g a r a n t i t q u e la pér iode d ' a t t e n t e de 
c i n q u a n t e ans se ra ef fec t ivement observée , pu i sque le l ég is la teur a 
p l e i n e m e n t le loisir de l 'abolir en tou t ou p a r t i e . Il con t e s t e auss i q u e la 
fiche n ' e û t r e n f e r m é a u c u n e in fo rma t ion sensible . Qu ' i l ait é té é t i q u e t é 
«con t ac t a u p r è s de l ' a m b a s s a d e r u s s e » r e p r é s e n t e en réa l i t é pour lui une 
m e n a c e à ne pas négl iger . Q u i c o n q u e est au cou ran t e t , de ce fait, n ' é t ab l i t 
pas de re la t ions c o m m e r c i a l e s avec lui, ne le lui d i r a pa s . O n ne m e n t i o n n e 
nul le pa r t q u e c h a q u e consu l t a t i on de sa fiche est s ignalée et l 'on ne 
sau ra i t exclure q u e la police du c a n t o n de Z u r i c h a i t encore e n sa 
possession des d o c u m e n t s i n d i q u a n t le contac t qu ' i l a u r a i t eu avec 
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l ' a m b a s s a d e . Le r e q u é r a n t se p la in t d ' a i l l eurs aussi du fait p u r et s imple 
q u ' u n e fiche ait é t é é tab l ie , ce qui con t r ev i end ra i t à l 'ar t ic le 8 de la 
Conven t i on . 

49. L ' in té ressé relève q u e la cons igna t ion de d o n n é e s é ta i t i r r égu l iè re 
en soi. L 'a r t ic le 17 § 3 de la loi fédéra le sur la p r o c é d u r e p é n a l e , qui ne vise 
q u e les infract ions re levan t d e la c o m p é t e n c e des j u r id i c t i ons péna le s 
fédéra les , ne pose a u c u n e condi t ion à la survei l lance des c o m m u n i c a t i o n s 
t é l éphon iques et ne prévoi t pas de m e s u r e s suff isantes de p ro tec t ion 
con t re les abus . Les di rect ives du 16 m a r s 1981 appl icables au t r a i t e m e n t 
des d o n n é e s pe r sonne l l e s d a n s l ' a d m i n i s t r a t i o n fédéra le , qu ' i nvoque le 
G o u v e r n e m e n t , n ' i n d i q u e n t pas les condi t ions réel les qui p e r m e t t r a i e n t 
aux a u t o r i t é s de survei l ler les c o m m u n i c a t i o n s t é l é p h o n i q u e s de m a n i è r e 
ex tens ive . D a n s l ' ensemble , l ' i ngé rence des a u t o r i t é s d a n s la vie pr ivée d u 
r e q u é r a n t n ' a u r a i t pas de base légale . P a r t a n t , ce sera i t u n e p r a t i q u e 
to ta l i t a i r e q u e de cons igner et de conserver p e n d a n t des décenn ie s des 
é l é m e n t s d é n u é s d ' i n t é r ê t . 

50. Le r e q u é r a n t ne voit pas c o m m e n t la c o m m a n d e et la l ivraison d 'un 
appa re i l dép i l a to i re à pile p o u r r a i t m e t t r e la s û r e t é na t i ona l e en d a n g e r , 
c o m m e le p r é t e n d le G o u v e r n e m e n t . D ' u n a u t r e cô té , l'on ne pour ra i t dire 
q u e la fiche ne r e n f e r m a i t a u c u n é l é m e n t sensible et ne causa i t a u c u n 
inconvénien t à l ' in té ressé . T o u t ce que l 'on peu t d i re , c'est q u ' a u c u n effet 
pré judic iable aux act ivi tés c o m m e r c i a l e s du r e q u é r a n t n 'es t a p p a r u à cause 
de la conse rva t ion de la fiche. L ' é l é m e n t d é t e r m i n a n t est le p r inc ipe du droi t 
à l ' a u t o d é t e r m i n a t i o n , qui in t e rd i t aux a u t o r i t é s de l 'E ta t d ' e n r e g i s t r e r les 
conversa t ions de pa r t i cu l i e r s que l les qu 'e l les soient . 

5 1 . Le G o u v e r n e m e n t aff irme que les m e s u r e s d é n o n c é e s sont 
conformes à la Conven t ion . D ' u n e pa r t , la conserva t ion de la fiche d u 
r e q u é r a n t ne s ' ana lysera i t pas en une ingé rence d a n s les d ro i t s d e 
l ' in té ressé au r e g a r d d e l 'ar t ic le 8 § 1 de la C o n v e n t i o n , p u i s q u ' e n 1996 
ladi te fiche a é té r e t i r ée du fichier cen t r a l et ve rsée aux archives 
fédéra les où nul ne peu t la consu l t e r , et ce p e n d a n t c i n q u a n t e ans . 

52. D ' a u t r e p a r t , m ê m e s'il y a eu ingé rence , la m e s u r e sera i t selon le 
G o u v e r n e m e n t jus t i f iée au r ega rd de l 'ar t icle 8 § 2 de la Conven t i on . Elle 
é tai t « p r é v u e pa r la loi» en ce q u ' a v a n t 1990 la s i tua t ion se t rouva i t régie 
pa r les ar t ic les 17 § 3, 66 et su ivan t s de la loi fédéra le sur la p r o c é d u r e 
péna le ainsi q u e pa r les d i rec t ives du 16 m a r s 1981 appl icables a u 
t r a i t e m e n t des d o n n é e s pe r sonne l l e s d a n s l ' a d m i n i s t r a t i o n fédéra le . 
Aprè s 1990 ce t t e ques t i on fut régie p a r l ' o rdonnance re la t ive au 
t r a i t e m e n t des d o c u m e n t s d e la C o n f é d é r a t i o n é tab l i s p o u r a s s u r e r la 
p ro tec t ion de l 'E ta t et pa r l ' a r r ê t é fédéral sur la consu l t a t ion des 
d o c u m e n t s du m i n i s t è r e publ ic d e la C o n f é d é r a t i o n , ainsi q u e p a r la loi 
fédéra le sur la p ro tec t ion des d o n n é e s pe r sonne l l e s . 

53 . Le G o u v e r n e m e n t sou t i en t en o u t r e q u e la m e s u r e don t il s 'agit 
t enda i t à p r o t é g e r la sécur i t é na t i ona l e au sens de l 'ar t ic le 8 § 2 de la 
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Conven t i on et pouvai t passe r pour «néces sa i r e d a n s une société 
d é m o c r a t i q u e » eu é g a r d à la m a r g e d ' app réc i a t i on d o n t j ou i s s en t les 
a u t o r i t é s . La conserva t ion de la fiche n ' a causé au r e q u é r a n t a u c u n 
inconvén ien t . Elle ne r e n f e r m a i t a u c u n e in fo rma t ion sensible sur la vie 
pr ivée de l ' in té ressé . D 'a i l l eu r s , le fichier d a n s lequel ladi te fiche a é t é 
p lacée n ' a é té consu l t é q u ' à d e u x r e p r i s e s ; selon tou t e p robabi l i t é , la 
fiche du r e q u é r a n t n ' a j a m a i s é té consu l t ée . 

54. La Commis s ion rappe l le q u e , selon la j u r i s p r u d e n c e de la C o u r , 
l ' i n te rcep t ion des c o m m u n i c a t i o n s t é l é p h o n i q u e s cons t i t ue une 
« i n g é r e n c e d ' une a u t o r i t é p u b l i q u e » au sens de l 'ar t icle 8 § 2 de la 
Conven t ion , d a n s l 'exercice d ' un droi t q u e g a r a n t i t le p a r a g r a p h e 1 
( C o u r eur . D H , a r r ê t K o p p c. Suisse du 25 m a r s 1998, Recueil des arrêts et 
décisions 1998-11, p . 540, § 53) . La m é m o r i s a t i o n d ' i n fo rma t ions c o n c e r n a n t 
la vie pr ivée d ' u n e p e r s o n n e dans un reg i s t r e secre t t enu par une a u t o r i t é 
de l 'Etat po r t e a t t e i n t e au droi t au respec t de la vie pr ivée , g a r a n t i p a r 
l 'ar t icle 8 § 1 de la Conven t i on (Cour eur . D H , a r r ê t L e a n d e r c. Suède du 
26 m a r s 1987, série A n" 116, p. 22, § 48) . 

55 . En l 'espèce, la C o m m i s s i o n e s t ime q u e la survei l lance de la 
conver sa t ion t é l é p h o n i q u e du r e q u é r a n t avec ce qu i é t a i t à l ' époque 
l ' a m b a s s a d e sovié t ique , pu is l ' é t ab l i s sement et la conserva t ion d ' u n e 
fiche sur l ' in té ressé s ' ana lysent en des i ngé rences d a n s le droi t de celui-ci 
au respect de sa vie pr ivée , au sens de l 'ar t icle 8 § 1 de la Conven t i on . Le 
G o u v e r n e m e n t r é t o r q u e à cet éga rd q u e la fiche se t rouve d é s o r m a i s d a n s 
les archives fédéra les où l 'on ne peu t la consu l t e r . La C o m m i s s i o n relève 
toutefois que de 1981 à 1990, ladi te fiche se t rouvai t a u p r è s du m i n i s t è r e 
public d e la C o n f é d é r a t i o n où elle pouvai t ê t r e consu l t ée à l ' insu du 
r e q u é r a n t . D 'a i l l eurs , l ' exis tence d 'une ingérence ne saura i t d é p e n d r e 
d 'un pré judice ident i f iable q u e le r e q u é r a n t au ra i t pu s u b i r ; une tel le 
exigence r e n d r a i t t h é o r i q u e s et i l lusoires les g a r a n t i e s q u e fournit 
l 'ar t icle 8 de la Conven t ion , a lors qu 'e l les doivent ê t r e concrè tes et 
effectives (Cour eur . D H , a r r ê t Ar t ico c. I tal ie du 13 ma i 1980, sér ie A 
n " 3 7 , pp. 15-16, § 33) . 

56. La C o m m i s s i o n doit dès lors r e c h e r c h e r si ces ingé rences se 
just i f ia ient au r e g a r d du p a r a g r a p h e 2 de l 'ar t icle 8 de la Conven t ion . 

57. L 'express ion « p r é v u e p a r la loi», au sens du p a r a g r a p h e 2 de 
l 'ar t icle 8, veut q u e l ' ingérence ait une base en droi t i n t e r n e . La loi en 
cause doit pa r a i l leurs ê t r e accessible à l ' i n t é ressé , qui en o u t r e doit 
pouvoir en prévoir les conséquences pour lui ( a r r ê t L e a n d e r , loc. cit., p . 23, 
§ 5 0 ) . 

58 . Lorsqu ' i l s 'agit de m e s u r e s sec rè tes de survei l lance ou de 
l ' i n t e rcep t ion de c o m m u n i c a t i o n s pa r les a u t o r i t é s pub l iques , l 'ex
press ion « p r é v u e par la loi» impose non s e u l e m e n t le respec t du droi t 
i n t e r n e , m a i s conce rne auss i la q u a l i t é de la loi, qu i doi t ê t r e c o m p a t i b l e 
avec la p r é é m i n e n c e du droi t . C 'es t ainsi q u e la loi doit u se r de t e r m e s 
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assez clairs pour ind ique r à tous de m a n i è r e suff isante en quel les 
c i rcons tances et sous que l les condi t ions elle habi l i te la puissance 
pub l ique à p r e n d r e pare i l les m e s u r e s sec rè tes (Cour eur . D H , a r r ê t 
Ha l fo rd c. R o y a u m e - U n i du 25 j u i n 1997, Recueil 1997-111, p . 1017, § 49). 

59. N é a n m o i n s , la Conven t i on l imi te le pouvoir q u ' a la C o m m i s s i o n de 
con t rô l e r le respec t de la légis la t ion i n t e r n e p e r t i n e n t e . Il i ncombe au 
p r e m i e r chef aux au to r i t é s na t iona le s d ' i n t e r p r é t e r et a p p l i q u e r le droi t 
i n t e r n e (Cour eur . D H , a r r ê t Fr ied l c. Au t r i che du 31 j a n v i e r 1995, série A 
n° 305-B, avis de la C o m m i s s i o n , pp. 22-23, § 58). 

60. La C o m m i s s i o n cons idère d ' abord la survei l lance de la c o m m u n i 
ca t ion t é l é p h o n i q u e du r e q u é r a n t avec l ' a m b a s s a d e alors sovié t ique . D an s 
son a r r ê t du 14 s e p t e m b r e 1994, le T r i b u n a l fédéral a m e n t i o n n é à ce propos 
deux sér ies de d isposi t ions légales ( p a r a g r a p h e 30 du r a p p o r t ) . Il a d ' abord 
renvoyé à l 'ar t icle p r e m i e r de l ' a r r ê t é de 1958 du Consei l fédéral c o n c e r n a n t 
le Service de police du m i n i s t è r e publ ic fédéral , lequel habi l i te les au to r i t é s 
à survei l ler et e m p ê c h e r les ac tes de n a t u r e à m e t t r e en d a n g e r la sû re t é 
i n t é r i e u r e ou e x t é r i e u r e de la C o n f é d é r a t i o n ( p a r a g r a p h e 37 du r a p p o r t ) . 
Il s ' appuie ensu i t e sur les a r t ic les 66 et su ivants de la loi fédéra le sur la 
p r o c é d u r e péna l e , qui p e r m e t la survei l lance des c o m m u n i c a t i o n s 
t é l é p h o n i q u e s et pos ta les avan t l ' ouve r tu re d ' u n e ins t ruc t ion c r imine l le 
( p a r a g r a p h e s 39 et su ivan ts du r a p p o r t ) . Le T r i b u n a l fédéral a e s t imé à cet 
é g a r d admiss ib le de recuei l l i r des in fo rma t ions pour p réven i r des 
infract ions péna le s d i r igées con t r e l 'E ta t si les c i rcons tances m o n t r e n t que 
de tel les infract ions sont en cours de p r é p a r a t i o n . 

61 . La C o m m i s s i o n cons idère sur ce point q u e la p r é s e n t e affaire 
conce rne des m e s u r e s sec rè t e s d e survei l lance fort é t e n d u e s , s ' app l iquan t 
en pa r t i cu l i e r aux act ivi tés profess ionnel les du r e q u é r a n t . Les disposi t ions 
légales i n t e r n e s se doivent donc de d o n n e r des précis ions q u a n t aux 
m e s u r e s envisagées ( a r r ê t Hal ford , loc. cit.). 

62. E n ce qui conce rne l 'a r t ic le p r e m i e r de l ' a r r ê t é du Conse i l fédéral 
qu ' i nvoque le T r i b u n a l fédéra l , la C o m m i s s i o n e s t i m e qu ' i l est libellé en 
t e r m e s t r o p g é n é r a u x et ne peu t servir de base légale à la survei l lance de 
la c o m m u n i c a t i o n t é l é p h o n i q u e du r e q u é r a n t . 

63. C e r t e s , la seconde sér ie de d isposi t ions don t le T r i b u n a l fédéral 
fait é t a t , en pa r t i cu l i e r les a r t ic les 66 et su ivants de la loi fédéra le sur la 
p r o c é d u r e péna l e , m e n t i o n n e e x p r e s s é m e n t la survei l lance des c o m m u 
nica t ions t é l é p h o n i q u e s . Ces disposi t ions envisagent aussi diverses 
g a r a n t i e s p rocédura l e s en cas d ' i n t e r cep t ion de pare i l les conversa t ions . 
Ainsi , l 'ar t icle 66 de la loi fédéra le au tor i se le j u g e d ' i n s t ruc t ion à 
survei l ler de tel les conversa t ions ; se lon les ar t ic les 66 bis, ter et quater, il 
doit s o u m e t t r e sa décis ion de p lacer les c o m m u n i c a t i o n s t é l éphon iques 
sous survei l lance d a n s un déla i de v i n g t - q u a t r e h e u r e s à l ' approba t ion du 
p ré s iden t de la c h a m b r e d ' accusa t ion du T r i b u n a l fédéral ( p a r a g r a p h e 41 
d u r a p p o r t ) . 
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64. Toutefo is , r ien n ' i nd ique q u e les p r o c é d u r e s p révues aux ar t ic les 
66 et su ivants de la loi fédérale a ien t é té suivies d a n s le cas du r e q u é r a n t . 
L ' a r r ê t du T r i b u n a l fédéral du 14 s e p t e m b r e 1994 n ' en fait n u l l e m e n t 
é t a t . 

65 . P a r t a n t , il n ' a pas é té d é m o n t r é q u e la survei l lance de la 
c o m m u n i c a t i o n t é l é p h o n i q u e du r e q u é r a n t r e spec ta i t les condi t ions 
posées p a r le dro i t i n t e r n e . 

66. La C o m m i s s i o n e x a m i n e r a ensu i t e si l ' é t ab l i s semen t et la 
conse rva t ion de la fiche l i t igieuse r eposa ien t sur u n e base légale . 

67. C e r t e s , d ' a p r è s la j u r i s p r u d e n c e de la C o m m i s s i o n , u n e disposi t ion 
légale p révoyant les c i r cons tances d a n s lesquel les des in fo rmat ions 
p e u v e n t ê t r e recuei l l ies fourni t en pr inc ipe une base légale suff isante 
p o u r q u e de tels é l é m e n t s soient conservés u l t é r i e u r e m e n t (McVeigh et 
a u t r e s c. R o y a u m e - U n i , r e q u ê t e s j o i n t e s n H S 8022/77, 8025/77 et 8027/77, 
r appor t de la C o m m i s s i o n du 18 m a r s 1981, Décis ions et r a p p o r t s 25, 
pp . 94-95, § 228) . 

68. La C o m m i s s i o n vient toutefois de c o n s t a t e r q u e l 'ar t ic le p r e m i e r 
de l ' a r r ê t é de 1958 du Consei l fédéral et les a r t ic les 66 et su ivan ts de la 
loi fédéra le sur la p r o c é d u r e péna le ne pouva ien t fournir de base légale 
à la survei l lance de la c o m m u n i c a t i o n t é l é p h o n i q u e du r e q u é r a n t 
( p a r a g r a p h e 64 c i -dessus) . C e s d isposi t ions ne p e u v e n t donc pas 
d a v a n t a g e fourni r u n e base légale à l ' é t ab l i s semen t de la fiche sur le 
r e q u é r a n t . La C o m m i s s i o n re lève à cet éga rd q u e le T r i b u n a l fédéral lui-
m ê m e n 'a pas t r a n c h é la ques t i on de savoir si les ar t ic les 66 et su ivan ts de 
la loi fédéra le d o n n a i e n t auss i u n e base légale à l ' é t ab l i s sement d ' u n e 
fiche et à la conserva t ion des in fo rma t ions recuei l l ies ( p a r a g r a p h e 31 du 
r a p p o r t ) . 

69. Le g o u v e r n e m e n t d é f e n d e u r invoque en o u t r e les d i rec t ives 
appl icables au t r a i t e m e n t des d o n n é e s pe r sonne l l e s dans l ' admin i s t r a t i on 
fédéra le q u e le g o u v e r n e m e n t suisse a a d o p t é e s le 16 m a r s 1981. Ces 
di rect ives r e n f e r m e n t des d ispos i t ions sur le t r a i t e m e n t de tel les d o n n é e s . 

70. La C o m m i s s i o n e s t ime toutefois q u e ces di rect ives ne d o n n e n t pas 
les précis ions voulues p o u r u n e m e s u r e d ' une tel le a m p l e u r en ce qu 'e l les 
se c o n t e n t e n t de p r é s u p p o s e r , sans en d o n n e r u n e e l l e s -mêmes , u n e base 
légale à l ' é t ab l i s semen t et à la m é m o r i s a t i o n d ' i n fo rma t ions de ce g e n r e . 
Elles ne peuven t donc servir de base légale à cet éga rd . 

71 . P a r t a n t , le droi t suisse ne fournissai t pas u n e base légale suff isante 
à la survei l lance de la c o m m u n i c a t i o n t é l é p h o n i q u e du r e q u é r a n t , ni à 
l ' é t ab l i s semen t et à la conserva t ion de la fiche le c o n c e r n a n t . 

72. Les i ngé rences l i t ig ieuses ne peuven t donc ê t r e cons idérées c o m m e 
« p r é v u e s pa r la loi» aux fins de l 'ar t icle 8 § 2 de la Conven t i on . 

73. Ce la é t a n t , la C o m m i s s i o n n ' e s t i m e pas devoir r e c h e r c h e r aussi si 
les ingé rences é t a i en t « n é c e s s a i r e s d a n s u n e société d é m o c r a t i q u e » au 
sens de l 'ar t icle 8 § 2 de la Conven t i on . 
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Conclusion 

74. La C o m m i s s i o n conclu t , p a r neu f voix con t r e hu i t , qu ' i l y a eu, en 
l ' espèce, violat ion de l 'a r t ic le 8 de la C o n v e n t i o n . 

D. Q u a n t à l 'art ic le 13 d e la C o n v e n t i o n 

75. Le r e q u é r a n t a l lègue n 'avoir pas disposé d ' un recours effectif au 
sens de l 'ar t icle 13 de la C o n v e n t i o n en ce q u e le T r i b u n a l fédéral a 
refusé de lui accorder une r é p a r a t i o n ou m ê m e de déc l a r e r i l légales les 
d iverses m e s u r e s l i t ig ieuses . Ne suffit pas , selon l ' in té ressé , le fait qu ' i l 
ait pu e n g a g e r u n e p r o c é d u r e pa r laquel le il a d e m a n d é q u e ce r t a ins 
é l é m e n t s m e n t i o n n é s sur la fiche soient modifiés. 

76. L 'a r t ic le 13 de la C o n v e n t i o n est ainsi libellé : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 
violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 
que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 
fonctions officielles. » 

77. Selon la ju r i sprudence des o rganes de la Convent ion , l 'art icle 13 exige 
u n recours i n t e rne habi l i tant l ' ins tance na t iona le c o m p é t e n t e à conna î t re du 
con tenu du grief fondé sur la Conven t ion et à offrir le r e d r e s s e m e n t 
appropr ié , m ê m e si les E t a t s c o n t r a c t a n t s jou issen t d 'une ce r t a ine m a r g e 
d 'appréc ia t ion q u a n t à la m a n i è r e de se conformer aux obl igat ions que leur 
fait ce t te disposit ion (a r rê t Hal ford préci té , p. 1020, § 64). 

78. En l 'occur rence , le r e q u é r a n t a saisi le T r i b u n a l fédéral d 'une 
act ion de droi t a d m i n i s t r a t i f p a r l aque l le il d e m a n d a i t u n e r é p a r a t i o n 
pour avoir é té i r r é g u l i è r e m e n t fiché a u p r è s des services du m i n i s t è r e 
public fédéra l . Le T r i b u n a l a u r a i t pu s t a t u e r sur l ' i l légali té des diverses 
m e s u r e s dénoncées et auss i oc t royer u n e r é p a r a t i o n . O r , le 14 s e p t e m b r e 
1994, a p r è s a u d i e n c e , il a é c a r t é l 'act ion du r e q u é r a n t n o t a m m e n t parce 
q u e tous les motifs p e r m e t t a n t d ' acco rde r u n e i n d e m n i t é ne se t rouva ien t 
pas r éun i s ( p a r a g r a p h e s 28 et su ivan ts du r a p p o r t ) . 

79. La C o m m i s s i o n e s t ime dès lors q u e le r e q u é r a n t a d isposé d 'un 
recours r e m p l i s s a n t les ex igences de l 'ar t ic le 13 de la Conven t i on . 

Conclusion 

80. La C o m m i s s i o n conclu t , à l ' u n a n i m i t é , qu ' i l n'y a pas eu, en 
l 'espèce, violat ion de l 'a r t ic le 13 de la Conven t i on . 

E. R é c a p i t u l a t i o n 

8 1 . La C o m m i s s i o n conclu t , p a r neu f voix con t r e hu i t , qu ' i l y a eu, en 
l ' espèce, violat ion de l 'a r t ic le 8 de la C o n v e n t i o n ( p a r a g r a p h e 74). 
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82. La C o m m i s s i o n conclu t , à l ' u n a n i m i t é , qu ' i l n'y a pas eu, 
l ' espèce, violat ion de l 'ar t icle 13 de la Conven t i on ( p a r a g r a p h e 80). 

M.F. B U Q U I C C H I O N. B R A T Z A 

Sec ré t a i r e P r é s i d e n t 
de la p r e m i è r e c h a m b r e de la p r e m i è r e c h a m l 
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O P I N I O N D I S S I D E N T E D E M . M A R X E R , 
À L A Q U E L L E M . W E I T Z E L , M m e L I D D Y , M . C O N F O R T I , 

M . B É K É S , M . R E S S , M . P E R E N I C E T M m e H I O N 
D É C L A R E N T S E R A L L I E R 

(Traduction) 

J e r e g r e t t e de ne pouvoir souscr i re à la conclusion de la major i té 
d ' a p r è s laquel le les m e s u r e s l i t ig ieuses n ' é t a i e n t pas « p r é v u e s par la loi» 
au sens de l 'ar t icle 8 § 2 de la Conven t ion . 

C 'es t l ' a r rê t du T r i b u n a l fédéra l du 14 s e p t e m b r e 1994, lequel 
m e n t i o n n a i t deux sér ies de d isposi t ions légales , qui cons t i tue le point de 
d é p a r t à cet éga rd . Il m e n t i o n n a i t , d ' une p a r t , l 'ar t ic le p r e m i e r de l ' a r r ê t é 
du Conse i l fédéral de 1958 c o n c e r n a n t le Service de police du min i s t è r e 
public fédéral , ar t ic le qui habi l i te les a u t o r i t é s à survei l ler et p réven i r les 
ac tes de n a t u r e à m e t t r e en d a n g e r la s û r e t é i n t é r i e u r e ou e x t é r i e u r e de la 
C o n f é d é r a t i o n et , d ' a u t r e p a r t , les ar t ic les 66 et su ivan t s de la loi fédérale 
sur la p r o c é d u r e péna l e qui p e r m e t t a i e n t la survei l lance des 
c o m m u n i c a t i o n s t é l éphon iques et pos ta les avan t l ' ouve r tu re d 'une 
in s t ruc t ion c r imine l le ( p a r a g r a p h e 60 du r a p p o r t ) . 

J ' a d m e t s q u e ces d ispos i t ions ont servi de base légale à la survei l lance 
de la c o m m u n i c a t i o n t é l é p h o n i q u e du r e q u é r a n t . 

Se pose alors la ques t ion de savoir si l ' é t ab l i s semen t et la conserva t ion 
de la fiche que re l l ée ava ien t u n e base légale . Le T r i b u n a l fédéra l ne s'est 
pas p rononcé à ce sujet , l 'act ion du r e q u é r a n t p a r a i s s a n t non fondée pour 
d ' a u t r e s moti fs . 

Toutefo is , d ' ap rè s la j u r i s p r u d e n c e de la C o m m i s s i o n , une disposi t ion 
légale p révoyan t les condi t ions d a n s lesquel les l'on peu t recuei l l i r des 
e m p r e i n t e s d ig i ta les , des p h o t o g r a p h i e s et d ' a u t r e s in fo rma t ions sur une 
p e r s o n n e , fourni t u n e base légale suff isante à la conse rva t ion u l t é r i eu re 
de ces d o n n é e s (McVeigh et a u t r e s c. R o y a u m e - U n i , r e q u ê t e s jo in tes 
n , , s 8022/77, 8025/77 et 8027/77 , r a p p o r t de la C o m m i s s i o n du 18 m a r s 
1981, Décis ions et r a p p o r t s (DR) 25, pp . 94-95, § 228) . 

Selon moi , l 'on pouvai t donc cons idé re r q u e les a r t ic les 66 et su ivan ts de la 
loi fédéra le su r la p r o c é d u r e péna l e , qui p e r m e t t a i e n t la survei l lance de la 
c o m m u n i c a t i o n t é l é p h o n i q u e du r e q u é r a n t , a u t o r i s a i e n t auss i , du moins à 
un p r e m i e r s t ade , à recuei l l i r et m é m o r i s e r des d o n n é e s sur l ' in té ressé . 

En o u t r e , les d i rect ives appl icables au t r a i t e m e n t des données 
pe r sonne l l e s dans l ' a d m i n i s t r a t i o n fédéra le , que le g o u v e r n e m e n t suisse 
a a d o p t é e s le 16 m a r s 1981 ( p a r a g r a p h e 42 du r a p p o r t ) , conce rnen t le 
t r a i t e m e n t de d o n n é e s de ce g e n r e . C 'es t ainsi qu 'e l les é n o n c e n t les 
condi t ions auxque l l e s peuven t ê t r e rect if iées, à la d e m a n d e de la 
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p e r s o n n e conce rnée , les d o n n é e s qui se r évé le ra ien t i nexac te s , et 
auxque l l e s les d o n n é e s p e u v e n t ê t r e c o m m u n i q u é e s à des t ie rs . Les 
d o n n é e s d e v e n u e s inut i les doivent ê t r e d é t r u i t e s sous rése rve de leur 
dépô t d a n s les archives de la C o n f é d é r a t i o n . 

Il y a lieu de r a p p e l e r q u e , d a n s son a r r ê t du 14 s e p t e m b r e 1994, le 
T r i b u n a l fédéral a e s t imé q u e la survei l lance de la c o m m u n i c a t i o n 
t é l é p h o n i q u e du r e q u é r a n t reposa i t sur u n e base légale suffisante en 
dro i t i n t e r n e . Eu éga rd à la j u r i s p r u d e n c e de la C o m m i s s i o n , il s ' ensui t 
q u e c e t t e base légale suffisait aussi pour la conse rva t ion de la fiche 
é tab l ie sur le r e q u é r a n t . 

Les ingé rences é t a i en t donc « p révues pa r la loi » au sens de l 'ar t icle 8 § 2 
de la Conven t ion . 

Q u a n t aux a u t r e s condi t ions qu'i l convient d ' e x a m i n e r sous l 'angle de 
l 'ar t ic le 8 § 2 de la C o n v e n t i o n , d a n s son a r r ê t du 14 s e p t e m b r e 1994 le 
T r i b u n a l fédéral a e s t imé que des infract ions con t r e l 'Eta t et la défense 
na t i ona l e jus t i f ia ien t de telles ingé rences ( p a r a g r a p h e 31 du r a p p o r t ) . Les 
i ngé rences l i t igieuses é t a i en t donc nécessa i res à « la sécur i t é n a t i o n a l e » 
au sens de l 'ar t icle 8 § 2 de la Conven t i on . 

P o u r r e c h e r c h e r si les m e s u r e s é t a i e n t «néces sa i r e s d a n s u n e société 
d é m o c r a t i q u e » au sens de l 'ar t ic le 8 § 2 de la Conven t ion , il faut m e t t r e 
en ba l ance l ' in térê t de l 'Eta t d é f e n d e u r à p r o t é g e r la sécur i t é na t i ona l e et 
la g rav i té de l ' a t t e in t e au dro i t du r e q u é r a n t au respec t de sa vie pr ivée . La 
m a r g e d ' app réc i a t i on don t l 'E ta t d ispose p o u r choisir les moyens de 
s a u v e g a r d e r la sécur i t é na t iona le revêt en pare i l cas u n e g r a n d e 
a m p l e u r ; il faut n é a n m o i n s q u ' e x i s t e n t des g a r a n t i e s a d é q u a t e s cl 
suff isantes con t re les abus ( C o u r eur . D H , a r r ê t L e a n d e r c. Suède du 
26 m a r s 1987, série A n" 116, p . 25, §§ 59-60). 

En l 'espèce, u n e seule c o m m u n i c a t i o n t é l é p h o n i q u e du r e q u é r a n t a é té 
p lacée sous survei l lance et ce sont s e u l e m e n t ces in fo rma t ions l imi tées qui 
ont é t é m é m o r i s é e s sur la fiche de l ' in té ressé le 24 d é c e m b r e 1981, à savoir 
q u e c ' é ta i t q u e l q u ' u n qu i avai t d e s con tac t s avec l ' a m b a s s a d e ru s se e t se 
livrait à des act ivi tés c o m m e r c i a l e s avec u n e société d é t e r m i n é e . C o m m e 
le T r i b u n a l fédéral l'a relevé d a n s son a r r ê t d u 14 s e p t e m b r e 1994, r ien 
n ' i nd ique q u e les a u t o r i t é s a ien t cons idéré le r e q u é r a n t c o m m e un 
espion ( p a r a g r a p h e 34 du r a p p o r t ) . 

Pa r a i l leurs , d iverses g a r a n t i e s ont é té p révues p o u r les in fo rmat ions 
ainsi m é m o r i s é e s . Nous venons de m e n t i o n n e r les d i rect ives de 1981 
appl icables au t r a i t e m e n t des d o n n é e s pe r sonne l l e s d a n s l ' admin i s t r a t i on 
fédéra le qui énoncen t e n t r e a u t r e s les condi t ions auxque l l e s des d o n n é e s 
peuven t ê t r e rect if iées, à la d e m a n d e de l ' in té ressé , et auxque l l e s des 
d o n n é e s peuven t ê t r e c o m m u n i q u é e s à des t i e r s . Ces d i rec t ives prévoient 
donc q u e , s'il en fait la d e m a n d e , l ' individu doi t ê t r e informé de l ' ex is tence 
d ' u n e fiche c o m m e celle-là et des r e n s e i g n e m e n t s qui y figurent. Il peu t 
a lors d e m a n d e r q u e ceux-ci soient rectif iés. 
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De plus, en 1990, le Consei l fédéral a p r o m u l g u é une o r d o n n a n c e 
re la t ive au t r a i t e m e n t des d o c u m e n t s de la C o n f é d é r a t i o n é tabl is pour 
a s s u r e r la p ro tec t ion de l 'E ta t et un pos te de p réposé spécial auxd i t s 
d o c u m e n t s a é té c réé . Le p réposé a d ' a i l l eu r s p r ê t é son a ide au r e q u é r a n t 
( p a r a g r a p h e 43 du r a p p o r t ) . 

Nous renvoyons sur ce point à la j u r i s p r u d e n c e de la Commis s ion 
d ' a p r è s laquel le l ' o rdonnance de 1990 prévoit des g a r a n t i e s suffisantes 
pour p réven i r les abus éven tue l s q u e p o u r r a i t e n t r a î n e r un sys tème de 
survei l lance s ec rè t e de ce g e n r e ( M a r t i n c. Suisse , r e q u ê t e n° 25099/94, 
décis ion de la C o m m i s s i o n d u 5 avril 1995, D R 81-A, p. 136). 

Enfin, c o n f o r m é m e n t à l ' a r r ê t é fédéral de 1992 sur la consu l t a t i on des 
d o c u m e n t s du m i n i s t è r e publ ic de la C o n f é d é r a t i o n , la fiche du r e q u é r a n t 
a é t é r e t i r ée d a n s l ' in terval le du fichier c en t r a l e t ve rsée a u x archives 
fédéra les où nul ne p o u r r a la consu l t e r d u r a n t c i n q u a n t e a n s 
( p a r a g r a p h e 43 du r a p p o r t ) . 

P a r t a n t , c o m p t e t enu de la m a r g e d ' app réc i a t i on don t d i sposen t les 
E t a t s c o n t r a c t a n t s en la m a t i è r e ( a r r ê t L e a n d e r p réc i t é ) , les ingérences 
q u e le r e q u é r a n t a subies ne s a u r a i e n t ê t r e t e n u e s p o u r d i spropor 
t i onnées au bu t l ég i t ime poursuivi . El les p e u v e n t en conséquence 
r a i s o n n a b l e m e n t passe r p o u r «néces sa i r e s d a n s u n e société d é m o c r a 
t ique à la sécur i t é n a t i o n a l e » , au sens de l 'ar t icle 8 § 2 de la Conven t ion . 

Il n 'y a donc pas eu violat ion de l 'ar t icle 8 de la Conven t i on . 
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S U M M A R Y 1 

Interception of a telephone call, creation and storing of a card in the card 
index kept by the Public Prosecutor's Office 
Effective remedy 

Article 8 

Private life - Correspondence - Interception of a telephone call - Creation and storing of a card 
in the card index kept by the Public Prosecutor's Office - Data relating to "private life" — 
Interference - In accordance with the law - Existence of a legal basis - Eoreseeabilily -
Precision of the law 

Article 13 

Effective remedy — Remedy ''effective" notwithstanding dismissal of applicant's claims 

In 1981 the applicant received a telephone call from the former Soviet embassy in 
Berne from someone wanting to order a depilatory appliance. The telephone call 
was intercepted by the Federal Public Prosecutor's Office, which then requested 
the Intelligence Service of the police of the Canton of Zurich to carry out an 
investigation into the applicant and the goods he sold. On the basis of the report 
drawn up by the police, the Public Prosecutor's Office compiled a card on the 
applicant for its national security card index. In 1990 the public learned of the 
existence of that card index and the applicant asked to consult his card. He was 
given a photocopy of it, which indicated that he was a "contact with the Russian 
embassy" and did "business of various kinds with the [A.] company". Two passages 
had been blue-pencilled. The applicant immediately asked for them to be 
disclosed, but his request was unsuccessful. He applied to the Federal Court for 
compensation for the unlawful entry of his particulars in the card index kept by 
the Public Prosecutor's Office. He also requested that his file and card be sent 
immediately to the Federal Archives with an order not to disclose any of the 
information on him. The Federal Court dismissed all the applicant's claims on 
the ground that an infringement of his personality rights had not been made out 
and that he had had an effective remedy. 

Held 
(1) Article 8: (a) Interception of the telephone call: Article 8 was applicable to the 
case, since telephone calls received on private or business premises were covered 
by the notions of "private life" and "correspondence". The interception and 

1. This summary by the Registry does not bind the Court. 
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recording of the telephone call by the Public Prosecutor's Office constituted an 
interference by a public authority. It did not appear necessary to determine 
whether there had been a legal basis for the interception of the telephone call, 
for, even assuming that there had been, the requirement of foreseeability flowing 
from the expression "in accordance with the law" had not been satisfied. It should 
be pointed out that the provisions relied on by the Government did not contain any 
indication as to the persons concerned by such measures, the circumstances in 
which they could be ordered, the means to be employed or the procedures to be 
observed. Those rules could not therefore be considered to be sufficiently clear 
and detailed to afford appropriate protection against interference by the 
authorities with the applicant's right to respect for his private life and 
correspondence. Moreover, although the provisions of the Federal Criminal 
Procedure Act laid down guarantees whose importance should not be minimised, 
the Government had been unable to establish that the conditions of application of 
those provisions had been complied with or that the safeguards provided for had 
been observed. Furthermore, in the Government's submission, the applicant had 
not been the subject of the impugned measure, but had been involved 
"fortuitously" in a telephone conversation recorded in the course of surveillance 
measures taken against a particular member of the embassy staff. The Federal 
Criminal Procedure Act did not regulate in detail the case of persons monitored 
"fortuitously", as "necessary participants" in a telephone conversation recorded by 
the authorities pursuant to those provisions. In particular, the Act did not specify 
the precautions which should be taken with regard to those persons. Thus the 
interference could not be considered to have been "in accordance with the law", 
since Swiss law did not indicate with sufficient clarity the scope and conditions of 
exercise of the authorities' discretionary power in the area under consideration. 
Conclusion: violation (unanimously). 

(b) Creation and storing of a card: Article 8 also applied to that complaint. The 
impugned card contained data relating to the applicant's "private life". The 
storing of such data by a public authority constituted an interference within the 
meaning of Article 8 and the subsequent use of the stored information had no 
bearing on that finding. It was sufficient, in the case in question, to note that 
data relating to the private life of an individual had been stored by a public-
authority, without having to speculate as to whether the information gathered 
was sensitive or not or as to whether the applicant had been inconvenienced in 
any way, to conclude that the creation and storing of the card amounted to an 
interference with the applicant's right to respect for his private life. 
With regard to the creation of the card, even supposing that there had been an 
accessible legal basis for its creation, it had not been "foreseeable". As stated 
above on the subject of telephone tapping, the provisions relied on did not satisfy 
the requirement of foreseeability regarding the creation of the card. With regard 
to the other legal provisions relied on by the Government, although they set out 
some general principles, they did not contain any appropriate indication as to the 
scope and conditions of exercise of the power conferred on the Public Prosecutor's 
Office to gather, record and store information. Thus they did not specify the 
conditions in which cards could be created or the procedures that had to be 
followed or, lastly, the possible contents. Neither could those provisions therefore 
be considered as sufficiently clear and detailed to guarantee adequate protection 
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against interference by the authorities with the applicant's right to respect for his 
private life. The creation of the card on the applicant had not therefore been "in 
accordance with the law". 
With regard to the storing of the card, it appeared a priori unlikely that the storing 
of a card which had not been created in accordance with the law could satisfy that 
requirement. Moreover, Swiss law expressly provided that data which turned out 
not to be "necessary" or "had no further purpose" should be destroyed. In the case 
in question the authorities had not destroyed the stored information when it had 
emerged that no offence was being prepared. The storing of the card had thus not 
been "in accordance with the law". Both the creation of the impugned card and the 
storing of it had therefore amounted to interference with the applicant's private 
life which could not be considered to be "in accordance with the law," since Swiss 
law did not indicate with sufficient clarity the scope and conditions of exercise of 
the authorities' discretionary power in the area under consideration. 
Conclusion: violation (unanimously). 
(2) Article 13: The applicant had been able to consult his card as soon as he had 
asked to do so. He had also brought an administrativedaw action in the Federal 
Court, which had examined both the complaint about the lack of a legal basis for 
the telephone tapping and the creation of his card and the complaint about tin-
lack of an "effective remedy" against those measures. The mere fact that all the 
applicant's claims had been dismissed was not in itself sufficient to determine 
whether or not the administrative-law action had been "effective". The applicant 
had therefore had an effective remedy to complain of the violations of the 
Convention which he had alleged. 
Conclusion: no violation (unanimously). 
Article 41: The non-pecuniary damage sustained by the applicant was adequately 
compensated by the finding of violations of Article 8. The claim for costs and 
expenses had to be allowed in full. 
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In t h e c a s e o f A m a n n v. S w i t z e r l a n d , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing , in acco rdance wi th 

Art ic le 27 of t he C o n v e n t i o n for the P ro tec t ion of H u m a n Righ t s a n d 
F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , as a m e n d e d by Pro to 
col No. 11, and the r e l evan t provisions of the Rules of C o u r t ', as a G r a n d 
C h a m b e r composed of the following j u d g e s : 

Mrs E. P A L M , President, 
Mr L . WlLDHABER, 

M r L. F E R R A R I B R A V O , 

M r G A U K U R J Ö R U N D S S O N , 

M r L. C A F L I S C H , 

M r I. C A B R A L B A R R E T O , 

M r J . - P . C O S T A , 

M r W. F U H R M A N N , 

M r K. J U N G W I E R T , 

M r M. F I S C H B A C H , 

M r B . Z U P A N C I C , 

M r s N .VAJIC , 

M r J . H E D I G A N , 

M r s W . T H O M A S S E N , 

M r s M. T S A T S A - N I K O L O V S K A , 

M r E. L E V I T S , 

M r K . T R A J A , 

a n d also of M r M . D E S A L V I A , Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 30 S e p t e m b e r 1999 a n d 12 J a n u a r y 

2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to t he C o u r t by t h e E u r o p e a n C o m m i s s i o n 
of H u m a n Righ t s (" the C o m m i s s i o n " ) on 2 N o v e m b e r 1998, w i th in t he 
t h r e e - m o n t h per iod laid down by fo rmer Art ic les 32 § 1 a n d 47 of t he 
Conven t ion . It o r ig ina t ed in an app l i ca t ion (no. 27798/95) aga ins t the 

1-2. Note by the Registry. Protocol No. 11 and the Rules of Court came into force on I November 
1998. 
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Swiss C o n f e d e r a t i o n lodged wi th t he C o m m i s s i o n u n d e r fo rmer Art ic le 
25 by a Swiss na t iona l , M r H e r m a n n A m a n n , on 27 J u n e 1995. H a v i n g 
been d e s i g n a t e d before the C o m m i s s i o n by the init ials H.A., the 
applicant s u b s e q u e n t l y a g r e e d to t he disc losure of his n a m e . 

T h e C o m m i s s i o n ' s r e q u e s t r e fe r red to fo rmer Art ic les 44 a n d 48 and to 
the d e c l a r a t i o n whereby Swi tze r land recognised t he compulsory 
ju r i sd ic t ion of t he C o u r t ( fo rmer Art ic le 46). T h e object of t he reques t 
was to ob t a in a decision as to w h e t h e r the facts of t he case disclosed a 
b reach by the r e s p o n d e n t S t a t e of its obl iga t ions u n d e r Ar t ic les 8 a n d 13 
of the Conven t i on . 

2. In accordance wi th t he provisions of Art ic le 5 § 4 of Protocol \ o . 
1 1 t aken t o g e t h e r wi th Rules 100 § 1 and 24 § 6 of the Rules of C o u r t , a 
panel of the G r a n d C h a m b e r dec ided on 14 J a n u a r y 1999 t h a t t he case 
would be e x a m i n e d by the G r a n d C h a m b e r of the C o u r t . T h e G r a n d 
C h a m b e r included ex officio M r L. W i l d h a b e r , t he judge e lec ted in 
respect of Swi tze r land a n d Pres iden t of t he C o u r t (Articles 27 §§ 2 
a n d 3 of the Conven t ion and Rule 24 § 3), Mrs E. P a l m , Vice-
P re s iden t of the C o u r t , and M r J . -P . C o s t a a n d M r M. Fischbach , Vice-
P r e s i d e n t s of Sect ions (Article 27 § 3 of the Conven t i on and Rule 24 §§ 3 
a n d 5 (a ) ) . T h e o t h e r m e m b e r s appo in t ed to c o m p l e t e the G r a n d 
C h a m b e r w e r e M r L. F e r r a r i Bravo, M r Gauk t i r J o r u n d s s o n , 
M r I. C a b r a l B a r r e t o , M r W. F u h r m a n n , Mr K. J u n g w i e r t , 
M r B. Zupanc ic , M r s N. Vajic, Mr J . H e d i g a n , Mrs W. T h o m a s s e n , 
Mrs M. Tsa t sa -Niko lovska , M r T . P a n t i r u , M r E. Levits and M r K. iYaja 
(Rule 24 § 3). 

3. Before t he C o u r t the appl ican t was r e p r e s e n t e d by M r L.A. Minel l i , 
of t he Z u r i c h Bar , who was given leave by the P res iden t of t he G r a n d 
C h a m b e r , Mrs P a l m , to use t he G e r m a n l a n g u a g e (Rule 34 § 3). T h e 
Swiss G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by the i r Agen t , 
M r P. Boil lat , H e a d of t he I n t e r n a t i o n a l Affairs Division, Fede ra l Office of 
J u s t i c e . 

4. After consu l t ing t he Agen t of the G o v e r n m e n t and the app l i can t ' s 
lawyer, t he G r a n d C h a m b e r dec ided t h a t it was not necessa ry to hold a 
hea r ing . 

5. fhe R e g i s t r a r received the G o v e r n m e n t ' s m e m o r i a l and d o c u m e n t s 
on 15 a n d 22 Apri l and the app l i can t ' s m e m o r i a l and d o c u m e n t s on 11 May 
1999, a n d the G o v e r n m e n t ' s and app l i can t ' s m e m o r i a l s and obse rva t ions 
in reply on 10 and 14 J u n e 1999 respect ively. 

6. As M r Pantdru was unab le to a t t e n d de l ibe ra t ions on 12 J a n u a r y 
2000, M r L. Cafl isch, s u b s t i t u t e j u d g e , rep laced h im as a m e m b e r of the 
G r a n d C h a m b e r (Rule 24 § 5 (b) ) . 
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T H E F A C T S 

L T H E C I R C U M S T A N C E S O F T H E CASE 

7. T h e app l i can t , who was born in 1940, is a b u s i n e s s m a n living in 
Swi tzer land . In the ear ly 1980s he i m p o r t e d dep i l a to ry app l iances into 
Swi tze r land which he adver t i sed in m a g a z i n e s . 

8. O n 12 O c t o b e r 1981 a w o m a n t e l e p h o n e d the app l ican t from the 
fo rmer Soviet e m b a s s y in Be rne to o r d e r a " P e r m a T w e e z " dep i la to ry 
app l i ance . 

9. T h a t t e l ephone call was i n t e r cep t ed by the F e d e r a l Public-
P rosecu to r ' s Office (Bundesanwaltschaft - " t h e Public P rosecu to r ' s 
Office") , which t h e n r e q u e s t e d t he In te l l igence Service of the police of 
the C a n t o n of Z u r i c h to car ry out an inves t iga t ion in to t h e app l ican t a n d 
the goods he sold. 

10. T h e repor t d r a w n up by the police of t he C a n t o n of Zur ich in 
D e c e m b e r 1981 s t a t e d tha t t he app l i can t , w h o had been reg i s t e red in the 
C o m m e r c i a l Reg i s t ry since 1973, was in t he aerosols bus iness . It s t a t ed 
tha t " P e r m a T w e e z " was a b a t t e r y - o p e r a t e d dep i l a to ry appl iance ; a 
leaflet desc r ib ing the app l iance was a p p e n d e d to t he r epo r t . 

11. O n 24 D e c e m b e r 1981 the Publ ic P r o s e c u t o r ' s Office d r ew up a 
ca rd on the app l ican t for its na t i ona l secur i ty ca rd index on the basis of 
the pa r t i cu l a r s provided by the police of t he C a n t o n of Zur ich . 

12. In 1990 the public l e a r n e d of the ex i s tence of t he ca rd index be ing 
kep t by t he Publ ic P r o s e c u t o r ' s Office a n d m a n y peop le , i nc lud ing t h e 
app l i can t , asked to consul t t he i r ca rd . 

13. Var ious laws on access ing and p rocess ing the Confede ra t i on ' s 
d o c u m e n t s were t h e n enac t ed . 

14. O n 12 S e p t e m b e r 1990 the special officer in c h a r g e of t he 
Confede ra t i on ' s na t iona l secur i ty d o c u m e n t s (" the special officer") sent 
t he app l ican t , at his r e q u e s t , a photocopy of his card . 

15. T h e app l i can t ' s c a rd , which was n u m b e r e d (1153 : 0) 614 and on 
which two pas sages h a d b e e n blue-penci l led con t a ined the following-
in fo rmat ion : 

"from the Zurich Intelligence Service: A. identified as a contact with the Russian 
embassy according to ... . A. docs business of various kinds with the [A.] company. 
Appendices: extract from the Commercial Registry and leaflet. ..." 

16. As soon as he received his card , the appl ican t asked the 
O m b u d s m a n at t h e Publ ic P r o s e c u t o r ' s Office to disclose t h e blue-
penci l led pas sages . 

17. O n 9 O c t o b e r 1990 the O m b u d s m a n repl ied tha t the censored 
passage at t h e end of t he ca rd r ight ly concea led t he ini t ials of t he federal 
police officers who h a d ob t a ined t h e i n fo rma t ion on the ca rd . T h e o t h e r 
censo red passage r e l a t e d to a technica l survei l lance m e a s u r e o rde r ed 
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aga ins t a th i rd par ty ; the O m b u d s m a n s t a t e d tha t he would be 
r e c o m m e n d i n g t h a t the special officer disclose tha t in fo rmat ion , since -
in his view - the app l i can t ' s i n t e re s t p reva i led over the public in t e re s t in 
keep ing it secre t . 

18. O n 19 Apri l 1991 the special officer dec ided , on t he basis of 
Art ic le 5 § 1 of t he O r d e r of 5 M a r c h 1990 on the P rocess ing of 
F e d e r a l Na t iona l Secur i ty D o c u m e n t s , t ha t the init ials at the end of 
the ca rd could not be disclosed. He also cons ide red t h a t t he o t h e r 
censo red pas sage con t a ined coun te r - in t e l l i gence which , p u r s u a n t to 
Art ic le 5 § 3 (a) of t h e O r d e r , should not be disclosed. O n the basis of 
those cons ide ra t i ons , t he d isc losure of t he app l i can t ' s ca rd was e x t e n d e d 
to one word ( " r epo r t " ) : 

"from ihr Zürich Intelligence Service: A. identified as a contact with the Russian 
embassy according to report ... A. does business of various kinds with the [A.] company. 
Appendices: extract from the Commercial Registry and leaflet...." 

19. O n 26 O c t o b e r 1991 the app l i can t filed a r e q u e s t for c o m p e n s a t i o n 
wi th the Fede ra l D e p a r t m e n t of F inance . H i s r e q u e s t was refused on 
28 J a n u a r y 1992. 

20. O n 9 M a r c h 1992 the appl ican t filed a n admin i s t r a t i ve - l aw act ion 
wi th the F e d e r a l C o u r t c l a iming c o m p e n s a t i o n from the C o n f e d e r a t i o n of 
5,000 Swiss francs for t he unlawful e n t r y of his pa r t i cu l a r s in t he ca rd 
index kep t by the Publ ic P rosecu to r ' s Office. H e also r e q u e s t e d tha t his 
file a n d ca rd be sent i m m e d i a t e l y to the Fede ra l Archives wi th a 
p roh ib i t ion on m a k i n g any copies a n d t h a t t hey be o r d e r e d to s tore t he 
i n fo rma t ion u n d e r lock a n d key and not disclose any of it w i thou t his 
a g r e e m e n t . 

21 . O n be ing invited to s u b m i t its w r i t t e n obse rva t ions , the 
C o n f e d e r a t i o n s t a t ed , in its m e m o r i a l of 26 May 1992, t h a t accord ing to 
t he in fo rmat ion provided by the Publ ic P rosecu to r ' s Office and the special 
officer t he record of the survei l lance was no longer in the federal police 's 
files. It po in t ed ou t in t h a t connec t ion t h a t , p u r s u a n t to sec t ion 66(1 ter) of 
t he F e d e r a l C r i m i n a l P r o c e d u r e Act ( "FCPA") , d o c u m e n t s which were no 
longer necessary had to be des t royed ("Das Protokoll der technischen 
Ueherwachung ist gemäss Auskunft der Bundesanwaltschaft und des Sonder
beauftragten ... in den Akten der Bundespolizei nicht mehr vorhanden. In diesem 
Zusammenhang ist anzumerken, dass nicht mehr benötigte Akten gemäss Art. 66 
Abs. Iter BStP ... vernichtet werden müssen"). 

22. T h e F e d e r a l C o u r t held hea r ings on 27 O c t o b e r 1993 a n d 
14 S e p t e m b e r 1994. 

T h e app l i can t ' s lawyer po in ted out t h a t the case n u m b e r of t he ca rd , 
n a m e l y ( 1 1 5 3 : 0) 614, was a code m e a n i n g " c o m m u n i s t c o u n t r y " (1), 
"Soviet U n i o n " (153), " e sp ionage e s t ab l i shed" (0) a n d "var ious con tac t s 
wi th the E a s t e r n b loc" (614) . 
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T h e C o n f e d e r a t i o n ' s r e p r e s e n t a t i v e s l a t e d tha t w h e r e someone 
(jema.nd) a t t he fo rmer Soviet embassy was u n d e r surve i l lance , on every 
t e l ephone call b o t h p a r t i e s to t h e conver sa t ion w e r e ident i f ied, a card 
d r a w n u p on t h e m and a t e l ephone m o n i t o r i n g r epo r t (Telefon-Abhirr-
Bericht) m a d e . In t h a t connec t ion she s t a t e d t h a t mos t of t he r e p o r t s had 
been des t royed a n d t h a t those which h a d not b e e n were now s tored in 
bags ; the i n t en t ion had been to des t roy t h e m as well , bu t w h e n the post 
of special officer had been in s t i t u t ed eve ry th ing had had to be m a i n t a i n e d 
"in its p r e s e n t s t a t e " . She wen t on to s t a t e t h a t she did not know w h e t h e r 
t h e t e l e p h o n e m o n i t o r i n g r epo r t in r e spec t of t he app l i can t h a d or had not 
been des t royed . Accord ing to in fo rma t ion she had received from the 
special officer, t h e r epo r t s had not been sor ted and it would r equ i r e 
abou t five people and one yea r ' s work to e x a m i n e t h e c o n t e n t s of all t he 
bags still in ex i s tence . 

23 . In a j u d g m e n t of 14 S e p t e m b e r 1994, which was served on 
25 J a n u a r y 1995, the Fede ra l C o u r t d i smissed all the app l i can t ' s 
c la ims . 

24. R e g a r d i n g the issue w h e t h e r t h e r e was a legal basis for t he 
m e a s u r e s c o m p l a i n e d of, t he Fede ra l C o u r t re fe r red first to sect ion 17(3) 
F C P A and Art ic le 1 of t h e Fede ra l Counci l ' s D e c r e e of 29 Apri l 1958 on the 
Police Service of t he F e d e r a l Publ ic P r o s e c u t o r ' s Office. However , it 
cons ide red it u n n e c e s s a r y to e x a m i n e w h e t h e r those provisions could 
have provided a lawful basis for the a l leged in f r ingemen t of t he 
app l i can t ' s pe r sona l i t y r igh t s , s ince one of t he condi t ions for a w a r d i n g 
c o m p e n s a t i o n had not been m e t . 

25. T h e cour t t h e n re fe r red to sec t ions 66 ct scq. , a n d pa r t i cu la r ly 
section 72 F C P A on the m o n i t o r i n g of t e l e p h o n e c o m m u n i c a t i o n s and 
postal c o r r e s p o n d e n c e , and to Ar t ic les 265 et seq. of t he C r i m i n a l C o d e , 
which govern "c r imes or major offences aga ins t t he S t a t e , " a n d r e i t e r a t e d 
tha t in format ion could lawfully be g a t h e r e d - even before a prosecut ion 
was b r o u g h t - in o r d e r to p reven t a n offence be ing c o m m i t t e d aga ins t 
t he S t a t e or na t i ona l secur i ty if t h e r e was evidence t h a t such an offence 
was be ing p r e p a r e d . 

26. In t h a t connec t ion t he Fede ra l C o u r t found: 

"... a card was drawn up on the plaintiff in connection with the then monitoring of 
telephone communications with the Soviet embassy for counter-intelligence reasons. 
As he had contacts with a male or female employee of the Soviet embassy and it was 
not immcdialelv clear that the TYrma Tweez' appliance which he sold was a 
harmless depilatory instrument, the authorities acted correctly in investigating his 
identity, his circumstances and the 'Perma Tweez' appliance in question and 
recording the result." 

27. T h e F e d e r a l C o u r t held, however , t h a t it did no t have to ru le 
on w h e t h e r those provis ions, pa r t i cu la r ly sect ion 66(1 ter) FCPA, 
allowed the in fo rma t ion t hus o b t a i n e d to be kept af ter it had become 
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a p p a r e n t t h a t no c r imina l offence was be ing p r e p a r e d ("Fraglich ist, ob 
die Aufzeichnungen weiter aujbewahrt werden ditr/ten, nachdem sick qffenbar 
herausgestellt halte, dass keine strajbare Handlung vorbereitet wurde"), s ince 
the appl icant had not suffered a se r ious in f r ingement of his 
pe r sona l i t y r igh t s . 

28. In t h a t connec t ion the Federa l C o u r t r e i t e r a t e d t h a t , p u r s u a n t 
to sect ion 6(2) of t he F e d e r a l Liabil i ty Act of 14 M a r c h 1958, the Swiss 
C o n f e d e r a t i o n had a du ty to pay c o m p e n s a t i o n in cases of ser ious 
in f r ingemen t of pe r sona l i ty r igh ts , but cons idered t h a t in this case 
tha t condi t ion had not been m e t . T h e F e d e r a l C o u r t held tha t the 
m e r e fact that the appl icant had been n a m e d in the file as a 
"contac t wi th the Russ i an e m b a s s y " could ha rd ly be cons ide red as an 
in f r ingemen t of his pe rsona l i ty r ights . Moreover , even if pa r t of t he 
case n u m b e r m e a n t "esp ionage es tab l i shed" , t h e r e was n o t h i n g to 
indica te tha t the au tho r i t i e s had cons ide red the appl ican t to be a spy 
a n d a l t h o u g h the express ion "contac t wi th the Russ ian e m b a s s y " could 
conceivably imply tha t the appl icant had effectively had r e g u l a r 
con tac t wi th the embassy , his card had to be seen, not in isolat ion, 
but in t he wide r con tex t of t he card index as a whole and the o t h e r 
c i r c u m s t a n c e s of the case; in pa r t i cu l a r , t he fact that no o t h e r e n t r y 
had been m a d e on his c a rd sugges t ed t h a t t he a u t h o r i t i e s did not 
suspect the appl ican t of having illegal con tac t s wi th the embassy . 
F u r t h e r m o r e , it could not be p r e s u m e d t h a t the appl ican t had been 
subject to survei l lance on o t h e r occasions or t ha t t he r eco rded 
in fo rmat ion had been disclosed to th i rd pa r t i e s . T a k e n as a whole , 
t h e app l i can t ' s file t h u s a p p e a r e d to be of m i n o r i m p o r t a n c e and 
t h e r e was n o t h i n g to indicate tha t it had been used for o t h e r 
pu rposes or unlawfully disclosed. 

29. Last ly , t he F e d e r a l C o u r t held t h a t t h e a p p l i c a n t ' s a d m i n i s t r a t i v e -
law act ion, which he had filed wi th it on 9 M a r c h 1992, was an "effective 
r e m e d y " wi th in the m e a n i n g of Art icle 13 of the Conven t ion . It also 
po in ted out tha t the appl icant could have i n s t i t u t e d p roceed ings 
cha l l eng ing ce r t a in d a t a in the Public P rosecu to r ' s card index and 
r e q u e s t i n g t h a t t hey be a m e n d e d . In t h a t connec t ion the F e d e r a l C o u r t 
re fe r red to , inter alia, t he Fede ra l Counci l ' s Di rec t ives of 16 M a r c h 1981 
appl icable to the Process ing of Pe r sona l D a t a in t he Fede ra l 
A d m i n i s t r a t i o n (sect ion 44) , to t he F e d e r a l D e c r e e of 9 O c t o b e r 1992 on 
the C o n s u l t a t i o n of D o c u m e n t s of the Fede ra l Publ ic P rosecu to r ' s Office 
(Article 7 § 1) and to t he Fede ra l Counci l ' s O r d e r of 20 J a n u a r y 1993 on 
the C o n s u l t a t i o n of D o c u m e n t s of the F e d e r a l Publ ic P r o s e c u t o r ' s Office 
(Article 11 § 1). 

30. In 1996 the app l i can t ' s ca rd was r e m o v e d from the card index a n d 
t r ans f e r r ed to t he F e d e r a l Archives w h e r e it c anno t be consu l t ed for fifty 
yea r s . 
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II. RELEVANT D O M E S T I C LAW 

A. T h e F e d e r a l C o n s t i t u t i o n 

3 1. T h e re levan t provisions of the Fede ra l C o n s t i t u t i o n in force a t the 
m a t e r i a l t i m e were worded as follows: 

Article 102 

"The powers and duties of the Federal Council, as referred to in the present 
Constitution, are the following, among others: 

9. It shall ensure that Switzerland's external security is protected and its 
independence and neutrality maintained; 

1(1. It shall ensure that the Confederation's internal security is protected and that 
peace and order are maintained; 

B. T h e F e d e r a l C o u n c i l ' s D e c r e e o f 2 9 Apr i l 1958 o n the P o l i c e 
S e r v i c e o f t h e F e d e r a l P u b l i c P r o s e c u t o r ' s O f f i c e 

32. T h e re levant provisions of the F e d e r a l Counci l ' s D e c r e e of 29 April 
1958 on the Police Service of t h e Fede ra l Publ ic P rosecu to r ' s Office a r e 
worded as follows: 

Article 1 

"Tin' Police Service of the Federal Public Prosecutor's Office (Federal Police) shall 
provide an investigation and information service in the interests of the Confederation's 
internal and external security. Thai service shall comprise: 

1. The surveillance and prevention of acts liable lo endanger the Confederation's 
internal or external security (policepolitique); 

2. Police investigations in the prosecution of offences against the internal or external 
security of the Confederation (policeptdiciaire)." 

C. T h e F e d e r a l C r i m i n a l P r o c e d u r e Act 

33. T h e re levan t provis ions of the Fede ra l C r i m i n a l P r o c e d u r e Act in 
force a t the m a t e r i a l t i m e were worded as follows: 

Section 17 

3. The Federal Public Prosecutor's Office shall be provided with the personnel 
necessary to enable it to run a uniform investigation and information service in the 
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interests of the Confederation's internal and external security. The Public Prosecutor's 
Office shall, as a general rule, act in concert with the relevant police authorities of the 
cantons. It shall in each ease inform those polite authorities of the results of its 
investigations as soon as the aim of and stage reached in the proceedings make it 
possible to do so." 

Section 66 

" I. The investigating judge may order monitoring of the accused's or suspect's postal 
correspondence and telephone and telegraphic telecommunications if 

(a) the criminal proceedings concern a crime or major offence whose seriousness or 
particular nature justifies intervention or a punishable offence committed by means of 
the telephone; and if 

(b) specific facts cause the person who is to be monitored to be suspected of being a 
principal or accessory in the commission of the offence; and if 

(c) without interception, the necessary investigations would be significantly more 
difficult to conduct or if other investigative measures have produced no results. 

1 bis. Where the conditions justifying the monitoring of the accused or suspect are 
satisfied, third parties may also be monitored if specific facts give rise to the 
presumption that they are receiving or imparting information intended for the accused 
or suspect or sent by him ... The telephone connection of third parties may be monitored 
at any time if there are reasons to suspect that it is being used by the accused. 

1 ter. Recordings which are not needed for the conduct of an investigation shall be 
kept in a separate place, under lock and key, and shall be destroyed at the end of the 
proceedings." 

Section 66 bis 

"1. Within twenty-four hours of his decision, the investigating judge shall submit a 
copy of it, accompanied by the file and a brief s tatement of his reasons, for approval bv 
the President of the Indictment Division. 

2. The decision shall remain in force for not more than six months; the investigating 
judge may extend its validity for one or more further periods of six months. The order 
extending its validity, accompanied by the file and the statement of reasons, must be 
submitted, not later than ten days before expiry of the time-limit, for approval by the 
President of the Indictment Division. 

3. The investigating judge shall discontinue the monitoring as soon as it becomes 
unnecessary, or immediately it his decision is rescinded." 

Section 66 ter 

" 1 . The President of the Indictment Division shall scrutinise the decision in the light 
of lhc s ta tement of reasons and the file. Where he finds that there has been a breach of 
federal law, including any abuse of a discretionary power, he shall rescind the decision. 

2. He may authorise monitoring provisionally; in that ease, he shall lay down a time-
limit within which the investigating judge must justify the measure, either by adding 
any relevant material to the file or orally." 
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Section 66 quater 

" 1 . The procedure shall be kept secret even from the person concerned. The 
President of the Indictment Division shall give brief reasons for his decision and notify 
the investigating judge thereof within live days of the date when the monitoring began 
or, where the period of validity has been extended, before the further period begins. 

2. The President of the Indictment Division shall ensure that the interception 
measures are discontinued on expiry of the time-limit." 

Section 72 

" 1. Before the opening of a preliminary investigation the Principal Public Prosecutor 
may order interception of postal correspondence and telephone and telegraphic 
communications and prescribe the use of technical appliances... 

2. He may also order those measures in order to prevent the commission of a 
punishable offence justifying such intervention where particular circumstances give 
rise to the presumption that such an offence is being prepared. 

3. Sections 66 to 66 quater shall be applicable by analogy." 

D . L e g i s l a t i o n o n t h e p r o c e s s i n g a n d c o n s u l t a t i o n o f t h e C o n 
f e d e r a t i o n ' s d o c u m e n t s 

34. T h e r e l evan t provisions of t he F e d e r a l Counc i l ' s Direc t ives of 
16 M a r c h 1981 appl icable to t he Process ing of Pe r sona l D a t a in t he 
Federa l A d m i n i s t r a t i o n a r e worded as follows: 

4 General principles 

41 Principles governing data process ing 

"411. There must be a legal basis for the processing of personal data. 

412. Personal data may be processed only for very specific purposes. Tire data and 
technique used to process them must be appropriate and necessary to the performance 
of the task to be carried out. 

413. Inaccurate or incomplete data must be rectified having regard to the purpose of 
the processing. 

414. Data which arc of no foreseeable further use or which have evidently been 
processed illegally must be destroyed. 

The obligation to store them in the Federal Archives is reserved. 

43 Information 

"431. As regards personal data files the federal offices and other administrative units 
having the same status must take the necessary measures to ensure that they can supply 
information on the legal basis and aim of the files, the nature of the processed data and 
the lawful recipients thereof to anyone requesting the same. 
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432. On request, they must indicate in a comprehensible manner to anyone who has 
disclosed his identity whet her-and which - data on him from a particular file have been 
processed. 

44 Rectification or destruction following a request 

" I I it e m e r g e s , on a request, that the data on the person making the request are 
inaccurate or incomplete, or inappropriate to the purpose lor which they have been 
recorded, or that processing is illegal for another reason, the organ in question must 
rectify or destrov such data immediately, and at the latest when the lilc is next 
accessed." 

35. T h e re levant provisions of the Fede ra l Counci l ' s O r d e r of 5 M a r c h 
1990 on the Process ing of F e d e r a l N a t i o n a l Secur i ty D o c u m e n t s a r e 
worded as follows: 

Article 1 

" 1 . The present Order shall guarantee that persons in respect of whom the federal 
police possess documents compiled on grounds of national security can defend their 
personality rights without hindering the performance of national security tasks. 

2. Federal documents compiled on grounds of national security shall be placed in the 
custody of a special officer...11 

Article 4 

" 1 . 'Fhe special officer shall have custody ol all documents belonging to the Police 
Sen-ice of the federal I'M bin Prosecutor's Oflice. 

2. He shall then sort the documents and withdraw those which serve no further 
purpose..." 

Article 5 

' ' 1 . fhe special officer shall allow applicants to consult their cards by sending them a 
photocopy thereof. 

2. He shall conceal data relating to persons who have processed the cards and to 
foreign intelligence and security services. 

3. Furthermore, he may refuse or restrict the consultation if it 

(a) reveals details of invest igativr procedures in progress or of knowledge relating to 
the light against terrorism, counlcr-inlclligrnre or the light against organised crime; 

Article 13 

" I. The ombudsman appointed by the Federal Council shall examine, at the request 
of the person concerned, whether the present Order has been complied with. 
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Article 14 

"1. Anyone claiming thai his request to consult his card has not been dealt with in 
accordance with the present Order may contact the ombudsman within thirty days. 

2. If the ombudsman considers that the Order has been complied with, he shall 
inform the applicant accordingly. The applicant may lodge an appeal with the Federal 
Council within thirty days of receiving the ombudsman's decision. 

3. If the ombudsman considers that the Order has not been complied with, he shall 
inform the special officer and the applicant accordingly. The special officer shall then 
give a fresh decision, which is subject to appeal." 

36. T h e r e l evan t provis ions of t he Fede ra l Dec ree of 9 O c t o b e r 1992 on 
the C o n s u l t a t i o n of D o c u m e n t s of t he Fede ra l Publ ic P r o s e c u t o r ' s Office 
provide: 

Article 4 

"1. Authorisation to consult documents shall be granted to persons who submit a 
prima facie case that they have sustained pecuniary or non-pecuniary damage in 
connection with information transpiring from documents held by the Police Service or 

• with acts by officers of the Federal Public Prosecutor's Office. 

Article 7 

"1. The special officer shall sort the documents placed in his custody and eliminate 
those which are no longer necessary for national security and are no longer the subject of 
a consultation process. 

2. Documents relating to criminal proceedings shall be eliminated if 

(a) the time-limit for prosecuting the offence has expired following a stay of the 
proceedings; 

(b) the proceedings have been closed by an enforceable judgment . 

3. The eliminated documents shall be stored in the Federal Archives. They can no 
longer be consulted by the authorities and access to them shall be prohibited for fifty 
years." 

37. T h e r e l evan t provisions of the F e d e r a l Counci l ' s O r d e r of 
20 J a n u a r y 1993 on the C o n s u l t a t i o n of D o c u m e n t s of the Fede ra l Publ ic 
P rosecu to r ' s Office a re worded as follows: 

Article 11 

"1. A person who contests the accuracy of certain data may request that an 
appropriate annotation be marked on the documents or appended thereto. 

2. Documents which arc manifestly erroneous shall be rectified at the request of the 
person concerned. 
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E. T h e P a r l i a m e n t a r y C o m m i s s i o n o f I n q u i r y s e t u p to i n v e s t i g a t e 
t h e s o - c a l l e d "card i n d e x " a f fa i r 

38. A P a r l i a m e n t a r y C o m m i s s i o n of I nqu i ry ("PCI") was set u p to 

inves t iga te the so-called "card index" affair. In its r epo r t publ i shed in t he 

F e d e r a l G a z e t t e (Feuille fédérale [FF] 1990, I, pp . 593 et seq.) it no t ed , 

a m o n g o t h e r th ings , in connec t ion with the m o n i t o r i n g of t e l ephone 

conver sa t ions (pp . 759 a n d 760): 

"According to various sources, a number of people feared that their telephone 
conversations were being monitored for political reasons. The PCI has conducted a 
thorough examination of the technical surveillance measures ordered by the Federal 
Public Prosecutor's Office. In the course of that examination it requested from the 
Federal Public Prosecutor's Office a full and detailed list of the persons whose 
telephones were tapped and the telephone connections which were monitored; that list 
was then compared with the list requested independently from the Post, 
Telecommunications and Telegraph Office. The PCI was then able to satisfy itself, 
partly with the help of certain documents and also following an interview with the 
President of the Indictment Division of the Federal Court, that there were no 
differences between the lists drawn up by the authorities ordering the telephone 
tapping and the authorities implementing those orders. 

The federal investigating judge and, before the preliminary investigation begins, the 
Federal Public Prosecutor have power to order a surveillance measure. A decision taken 
to this effect is valid for no more than six months but may be extended if necessary. It 
requires in all cases the approval of the President of the Indictment Division of the 
Federal Court. That approval procedure has been considerably formalised over recent 
years and is now applied by means of a pie-printed form. The PCI noted that all 
decisions had been submitted to the President of the Indictment Division and that he 
had approved all of them without exception..." 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

39. M r A m a n n appl ied to the C o m m i s s i o n on 27 J u n e 1995. Relying on 

Ar t ic les 8 a n d 13 of the Conven t ion , he c o m p l a i n e d t h a t a t e l ephone call 

he had received had been i n t e r c e p t e d , t ha t the Publ ic P rosecu to r ' s Office 

had filled in a c a rd on him and kept it in the r e s u l t i n g federal ca rd index 

and tha t he had h a d no effective r e m e d y in t h a t connec t ion . 

40. T h e C o m m i s s i o n (First C h a m b e r ) dec la red the appl ica t ion 

(no. 27798/95) admiss ib le on 3 D e c e m b e r 1997. In its r epor t of 20 M a y 

1998 ( former Art ic le 31 of t he Conven t i on ) it conc luded , by n ine votes to 

e ight , t h a t t h e r e had been a violat ion of Art ic le 8 and , unan imous ly , t h a t 

t h e r e h a d been no viola t ion of Ar t ic le 13. T h e full text of t he C o m m i s s i o n ' s 

opinion and of the d i s sen t ing opinion con t a ined in the repor t is 

r e p r o d u c e d as an a n n e x to th is j u d g m e n t . 
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F I N A L S U B M I S S I O N S T O T H E C O U R T 

4 1 . In the i r m e m o r i a l s the G o v e r n m e n t asked the C o u r t to Find t h a t 
t h e app l i can t had not r e p e a t e d his c o m p l a i n t of a v io la t ion of Ar t ic le 13 of 
t he C o n v e n t i o n a n d tha t t h e r e was the re fo re no need to e x a m i n e it. W i t h 
r e g a r d to t he m e r i t s , t h e G o v e r n m e n t asked the C o u r t to hold t h a t t he 
facts which gave rise to the appl ica t ion in t roduced by M r A m a n n aga ins t 
Swi tze r land had not a m o u n t e d to a violat ion of the Conven t ion . 

42. T h e appl ican t asked the C o u r t to find t h a t t h e r e had been a 
viola t ion of Ar t ic les 8 and 13 of t he C o n v e n t i o n a n d to a w a r d h im j u s t 
sa t is fact ion u n d e r Art ic le 4 1 . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F A R T I C L E 8 O F T H E C O N V E N T I O N 
ARISING F R O M T H E I N T E R C E P T I O N O F T H E T E L E P H O N E CALL 
O F 12 O C T O B E R 1981 

43 . T h e app l ican t compla ined t h a t t he i n t e r cep t ion of the t e l ephone 
call he h a d received from a p e r s o n a t t h e f o r m e r Soviet e m b a s s y in Be rne 
had b r e a c h e d Art ic le 8 of the Conven t ion , which is worded as follows: 

" 1 . Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others." 

A. A p p l i c a b i l i t y o f Ar t i c l e 8 

44. T h e C o u r t r e i t e r a t e s t h a t t e l ephone calls received on pr iva te o r 
bus iness p remises a r e covered by the not ions of "p r iva te life" and 
" c o r r e s p o n d e n c e " wi th in t he m e a n i n g of Art ic le 8 § 1 (see t he Hal ford v. 
the U n i t e d K i n g d o m j u d g m e n t of 25 J u n e 1997, Reports of Judgments and 
Decisions 1997-III, p . 1016, § 44) . Th i s point was not in fact d i spu t ed . 

B. C o m p l i a n c e wi th A r t i c l e 8 

I. Whether there was any interference 

45. T h e C o u r t no tes t h a t it is not d i s p u t e d t h a t t he Publ ic P rosecu to r ' s 
Office i n t e r c e p t e d a n d recorded a t e l e p h o n e call received by the appl ican t 
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on 12 O c t o b e r 1981 from a person at t he fo rmer Soviet embassy in B e r n e . 
T h e r e was the re fo re " in t e r f e rence by a public au tho r i t y " , wi th in Un
m e a n i n g of Ar t ic le 8 § 2, wi th the exercise of a r ight g u a r a n t e e d to t he 
app l ican t u n d e r p a r a g r a p h 1 of t ha t provision (see the Kopp v. 
Swi tze r l and j u d g m e n t of 25 M a r c h 1998, Reports 1998-11, p. 540, § 53). 

2. Justification for the interference 

46. Such in t e r f e rence b reaches Art ic le 8 unless it is "in acco rdance 
wi th t he law", p u r s u e s one or m o r e of the l eg i t ima t e a i m s r e fe r r ed to in 
p a r a g r a p h 2 a n d is, in add i t ion , "necessa ry in a d e m o c r a t i c society" to 
achieve those a ims . 

(a) Whether the interference was "in accordance with the law" 

47. T h e app l ican t s u b m i t t e d t h a t t h e r e was no legal basis for the 
i n t e r f e r ence in Swiss law. In pa r t i cu l a r , he a s s e r t e d t h a t t h e G o v e r n m e n t 
could not rely on sect ions 66 to 72 F C P A as a basis for the m e a s u r e 
compla ined of since they had not p r o d u c e d any evidence to prove tha t 
c r imina l p roceed ings had been b rough t aga ins t a th i rd p a r t y or t h a t t he 
a u t h o r i t i e s h a d compl ied with the p r o c e d u r e laid down by those 
provisions. H e a r g u e d in t h a t connec t ion t h a t t he G o v e r n m e n t ' s claim 
t h a t the d o c u m e n t s were no longer avai lable lacked credibil i ty. It 
t r a n s p i r e d from the repor t of the P a r l i a m e n t a r y C o m m i s s i o n of Inqu i ry 
set u p to inves t iga te t he so-called "card i n d e x " affair t ha t lists had b e e n 
kep t r e l a t i n g to t h e t e l ephone t a p p i n g o r d e r e d by t h e Publ ic P rosecu to r ' s 
Office a n d ca r r i ed out by the Pos t , T e l e c o m m u n i c a t i o n s and T e l e g r a p h 
Office; f u r t h e r m o r e , t h e I n d i c t m e n t Division of t h e F e d e r a l C o u r t had 
kept r eg i s t e r s r eco rd ing the a u t h o r i s a t i o n s issued by its P r e s i d en t ; 
moreove r , the G o v e r n m e n t could not claim tha t an employee at the 
fo rmer Soviet e m b a s s y in B e r n e was be ing m o n i t o r e d unless they had 
d o c u m e n t s to suppor t that a s se r t ion ; lastly, the fact tha t the r eco rd ing 
h a d not b e e n des t royed "at the end of t he p r o c e e d i n g s " (sect ion 66(1 ter) 
FCPA) showed t h a t t h e r e had not been an inves t iga t ion wi th in the 
m e a n i n g of sect ions 66 et scq. FCPA. 

T h e appl ican t m a i n t a i n e d tha t all t he t e l ephone lines at t he former 
Soviet e m b a s s y in B e r n e h a d b e e n sys temat ica l ly t a p p e d w i thou t any 
specific pe r son be ing suspec ted of c o m m i t t i n g an offence or judic ia l 
p roceed ings be ing i n s t i t u t e d in acco rdance w i t h t h e law. H e s u b m i t t e d 
tha t this p r e s u m p t i o n was conf i rmed by the fact t ha t d u r i n g the 
p roceed ings before the Swiss a u t h o r i t i e s t he l a t t e r had express ly 
m e n t i o n e d the t e r m "coun te r - in t e l l i gence" . In add i t ion , t he inqui r ies by 
t he P a r l i a m e n t a r y C o m m i s s i o n of Inqu i ry set up to inves t iga te the so-
cal led "card index" affair had shown t h a t t he federal police had 
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m o n i t o r e d ci t izens for d e c a d e s w i thou t a cour t o rde r . Sect ion 17(3) F C P A 
could not be rel ied on as a basis for such prac t ices by the police politique. 

W i t h r e g a r d to t he F e d e r a l Counci l ' s Dec ree of 29 Apri l 1958 on the 
Police Service of the F e d e r a l Publ ic P rosecu to r ' s Office, the app l ican t 
po in ted out t ha t the text con t a ined pure ly o rgan i sa t iona l provisions 
r e l a t i ng to t he var ious offices of the F e d e r a l D e p a r t m e n t of J u s t i c e and 
Police a n d did not in any way e m p o w e r those offices to in te r fe re wi th the 
r igh t s a n d f reedoms p ro t ec t ed by the Conven t ion ; it could not the re fo re be 
cons ide red to be a n a d e q u a t e legal bas is . Moreover , t he appl ican t 
cons idered tha t t he text was not sufficiently precise a n d accessible t o 
satisfy t he r e q u i r e m e n t of " foreseeabi l i ty" as def ined by the C o u r t ' s case-
law. 

48. T h e C o m m i s s i o n found tha t t h e r e h a d not been a sufficient legal 
basis for the m o n i t o r i n g of the app l i can t ' s t e l ephone conversa t ion . T h e 
Fede ra l Counci l ' s Dec ree of 29 Apr i l 1958 on the Police Service of the 
Fede ra l Publ ic P rosecu to r ' s Office was d ra f ted in too g e n e r a l t e r m s . 
F u r t h e r m o r e , it had not b e e n shown t h a t t he p r o c e d u r e laid down in 
sect ions 66 et seq. F C P A had been followed. 

49. T h e G o v e r n m e n t m a i n t a i n e d t h a t t h e r e h a d defini te ly been a legal 
basis in Swiss law. As a p r e l i m i n a r y po in t , they ind ica ted t h a t the m e a s u r e 
in ques t ion had b e e n ca r r i ed out , u n d e r sect ion 66(1 bis) FCPA, in the 
con tex t of m o n i t o r i n g o r d e r e d by the Publ ic P rosecu to r ' s Office of a 
p a r t i c u l a r employee a t the fo rmer Soviet embassy in B e r n e and t h a t the 
app l ican t h a d not b e e n the subject of t he t e l e p h o n e t app ing , e i t h e r as a 
suspect or as a th i rd pa r ty ( the l a t t e r be ing the pe r son who had o r d e r e d 
the dep i l a to ry app l i ance ) ; t he app l ican t had the re fore b e e n recorded 
" for tu i tous ly" as a "necessa ry p a r t i c i p a n t " . 

In t he G o v e r n m e n t ' s submiss ion it was of l i t t le i m p o r t a n c e w h e t h e r the 
m e a s u r e h a d b e e n o r d e r e d in t he con tex t of c r imina l p roceed ings which 
had a l r eady b e e n in s t i t u t ed or wi th t h e a im of p r e v e n t i n g the commiss ion 
of an offence, since sect ion 17(3) (based on Art ic le 102 § § 9 a n d 10 of the 
Fede ra l C o n s t i t u t i o n ) , sect ion 72 F C P A a n d Ar t ic le 1 of the Fede ra l 
Counci l ' s Dec ree of 29 Apri l 1958 on the Police Service of t he F e d e r a l 
Publ ic P rosecu to r ' s Office fo rmed a sufficient legal basis in e i t he r case. It 
po in ted out t h a t t he C o u r t had conc luded in a s imi la r case t h a t t h e r e had 
b e e n a legal basis in Swiss law (see t he K o p p j u d g m e n t c i ted above, 
pp. 540-41 , §§ 56-61). 

T h e only decisive ques t i on was w h e t h e r t he sa feguards provided for by 
law h a d been compl ied wi th . In tha t connec t ion t h e G o v e r n m e n t s t a t e d 
t h a t since they w e r e u n a b l e to consul t t h e file they could not verify 
w h e t h e r t he approva l of t he P r e s i d e n t of t he I n d i c t m e n t Division of the 
F e d e r a l C o u r t r e q u i r e d u n d e r sec t ion 66 bis F C P A had been g r a n t e d . In 
the light of the s t a t e m e n t in t he r epo r t by t h e P a r l i a m e n t a r y C o m m i s s i o n 
of Inqu i ry set u p to e x a m i n e the so-called "card i n d e x " affair t ha t the 
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P re s iden t of the I n d i c t m e n t Division of the F e d e r a l C o u r t had approved 
all t he inves t iga t ing j u d g e ' s decis ions , they p r e s u m e d , however , t ha t he 
had also done so in th is case . 

50. T h e C o u r t d r aws a t t e n t i o n to its e s tab l i shed case-law, accord ing to 
which the express ion "in acco rdance wi th the law" not only r e q u i r e s t h a t 
t he i m p u g n e d m e a s u r e should have some basis in d o m e s t i c law, bu t also 
refers to t he qua l i ty of t he law in ques t ion , r e q u i r i n g t h a t it should be 
accessible to the p e r s o n conce rned a n d foreseeable as to its effects (see 
t he K o p p j u d g m e n t ci ted above, p . 540, § 55). 

(i) Whether there was a legal basis in Swiss law 

5 1 . T h e G o v e r n m e n t and the appl ican t d i s ag reed as to w h e t h e r t h a t 
condi t ion had b e e n m e t . T h e G o v e r n m e n t ' s submiss ion t h a t sect ions 
17(3) and 72 F C P A a n d Art ic le 1 of the F e d e r a l Counci l ' s D e c r e e of 
29 Apri l 1958 on the Police Service of t he F e d e r a l Publ ic P rosecu to r ' s 
Office a m o u n t e d to a sufficient legal basis was d i s p u t e d by the app l ican t . 

52. T h e C o u r t r e i t e r a t e s tha t it is p r imar i l y for the na t iona l 
a u t h o r i t i e s , no tab ly the cou r t s , to i n t e r p r e t a n d apply d o m e s t i c law (see 
t he Krus l in v. F r a n c e j u d g m e n t of 24 Apri l 1990, Ser ies A no. 176-A, 
pp . 21-22, § 29, and the K o p p j u d g m e n t ci ted above, p . 541 , § 59) . In t h a t 
connec t ion it po in t s out t h a t the Fede ra l C o u r t , in its j u d g m e n t of 
14 S e p t e m b e r 1994, held t h a t it was unneces sa ry to e x a m i n e w h e t h e r 
sect ions 17(3) F C P A and Art ic le 1 of the F e d e r a l Counci l ' s Dec ree of 
29 Apri l 1958 on the Police Service of t he F e d e r a l Publ ic P rosecu to r ' s 
Office could just i fy the a l leged in f r ingemen t of the app l i can t ' s 
pe r sona l i ty r igh t s . Moreover , t h a t cour t expressed itself only in very 
gene ra l t e r m s r e g a r d i n g sect ion 72 FCPA, confining i tself to po in t ing out 
t h a t i n fo rma t ion could lawfully be g a t h e r e d in o rde r to p reven t an offence 
be ing c o m m i t t e d aga ins t t he S t a t e or na t i ona l secur i ty if t h e r e was 
evidence t h a t such an offence was be ing p r e p a r e d . 

53. T h e C o u r t has , a d m i t t e d l y , a l r eady ru led on the issue w h e t h e r 
t he F e d e r a l C r i m i n a l P r o c e d u r e Act a m o u n t e d , u n d e r Swiss law, to a 
sufficient legal basis for t e l e p h o n e t a p p i n g (see t he Kopp j u d g m e n t 
ci ted above, pp . 540-41 , §§ 56-61). Un l ike t he posi t ion in t he in s t an t 
case , however , the a u t h o r i t y to which M r K o p p had s u b m i t t e d his 
compla in t ( the F e d e r a l Counci l ) had e x a m i n e d in de ta i l w h e t h e r the 
survei l lance was lawful (ibid., p . 533, § 31 (b)) a n d sec t ion 72 F C P A 
was not in issue. 

54. In t he i n s t a n t case the C o u r t does not cons ide r it necessa ry to 
d e t e r m i n e w h e t h e r t h e r e was a legal basis for t he i n t e r cep t ion of t he 
t e l ephone call of 12 O c t o b e r 1981. Even a s s u m i n g t h a t t h e r e was , one of 
t h e r e q u i r e m e n t s flowing from the express ion "in accordance wi th the 
law", n a m e l y - h e r e - foreseeabil i ty , was not sat isf ied. 
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(ii) Quality of the law 

55. T h e C o u r t r e i t e r a t e s t h a t t he ph ra se "in accordance wi th t he law" 
impl ies condi t ions which go beyond the ex i s tence of a legal bas is in 
d o m e s t i c law a n d r e q u i r e s tha t t he legal basis be "access ib le" and 
" foreseeab le" . 

56. Accord ing to the C o u r t ' s e s tab l i shed case-law, a rule is 
" fo re seeab le" if it is f o r m u l a t e d wi th sufficient precis ion to enab l e any 
individual - if need be wi th a p p r o p r i a t e advice - to r e g u l a t e his conduct 
(see t he Malone v. the U n i t e d K i n g d o m j u d g m e n t of 2 Augus t 1984, Series 
A no. 82, pp. 31-32, § 66). W i t h r ega rd to secre t survei l lance m e a s u r e s the 
C o u r t has u n d e r l i n e d the i m p o r t a n c e of t ha t concept in t he following 
t e r m s ( i b i d , pp . 32-33, §§ 67-68): 

"The Court would reiterate its opinion thai the phrase 'in accordance with the law' 
does not merely refer back to domestic law but also relates to the quality of the law, 
requiring it to be compatible with the rule of law, which is expressly mentioned in the 
preamble to the Convention ... The phrase thus implies - and this follows from the 
object and purpose of Article 8 - that there must be a measure of legal protection in 
domestic law against arbitrary interferences by public authorities with the rights 
safeguarded by paragraph I ... Especially where a power of the executive is exercised in 
secret, the risks of arbitrariness are evident... 

... Since the implementation in practice of measures of secret surveillance of 
communications is not open to scrutiny by ihc individuals concerned or the public at 
large, it would be contrary to the rule of law for the legal discretion granted to the 
executive to be expressed in terms of an unfettered power. Consequently, the law must 
indicate the scope of any such discretion conferred on the competent authorities and the 
manner of its exercise with sufficient clarity, having regard to the legitimate aim of the 
measure in question, to give the individual adequate protection against arbitrary 
interference." 

It has also s t a t e d t h a t " t a p p i n g a n d o t h e r forms of i n t e rcep t ion of 
t e l e p h o n e conversa t ions cons t i t u t e a ser ious in t e r f e rence wi th p r iva te life 
a n d c o r r e s p o n d e n c e and m u s t accordingly be based on a ' law' t ha t is 
pa r t i cu l a r ly precise . It is essen t ia l to have c lear , de ta i l ed ru les on the 
subject , especial ly as t he technology avai lable for use is cont inua l ly 
b e c o m i n g more soph i s t i c a t ed" (see t he K o p p j u d g m e n t c i ted above, 
pp. 542-43, § 7 2 ) . 

57. T h e "qua l i ty" of t he legal provisions rel ied on in t h e i n s t a n t case 
m u s t the re fore be cons ide red . 

58. T h e C o u r t po in t s ou t first of all t h a t Art ic le 1 of t he Fede ra l 
Counc i l ' s D e c r e e of 29 April 1958 on t h e Police Service of t he Fede ra l 
Publ ic P rosecu to r ' s Office, accord ing to which the federal police "shal l 
provide an inves t iga t ion and in fo rma t ion service in t he i n t e r e s t s of the 
C o n f e d e r a t i o n ' s i n t e rna l a n d e x t e r n a l secur i ty" , inc lud ing by m e a n s of 
" su rve i l l ance" m e a s u r e s , con ta ins no indica t ion as to t he persons 
c o n c e r n e d by such m e a s u r e s , t he c i r c u m s t a n c e s in which they m a y be 
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o r d e r e d , t he m e a n s to be employed or t he p r o c e d u r e s to be observed. T h a t 
ru le canno t the re fo re be cons ide red to be sufficiently c lear and de ta i l ed to 
afford a p p r o p r i a t e p ro tec t ion aga ins t i n t e r f e rence by the a u t h o r i t i e s wi th 
the app l i can t ' s r ight to respect for his pr iva te life a n d c o r r e s p o n d e n c e . 

59. It cons iders t h a t t h e s a m e is t r u e of sect ion 17(3) F C P A , which is 
d ra f t ed in s imi lar t e r m s . 

60. As r e g a r d s t he o t h e r provisions of the Fede ra l C r i m i n a l P r o c e d u r e 
Act , the C o u r t observes t h a t sect ion 66 def ines t he ca t egor i e s of pe r sons in 
respec t of w h o m t e l ephone t a p p i n g m a y be judic ia l ly o r d e r e d a n d the 
c i r c u m s t a n c e s in which such survei l lance m a y be o r d e r e d . F u r t h e r m o r e , 
sect ions 66Aw et seq. set out t he p r o c e d u r e to be followed; thus , 
i m p l e m e n t a t i o n of the m e a s u r e is l imi ted in t ime and subject to the 
cont ro l of an i n d e p e n d e n t j u d g e , in t he in s t an t case the P res iden t of the 
I n d i c t m e n t Division of t he Fede ra l C o u r t . 

61 . T h e C o u r t does not in a n y w a y m i n i m i s e t he i m p o r t a n c e of those 
g u a r a n t e e s . It po in t s ou t , however , t h a t the G o v e r n m e n t were unab le to 
es tab l i sh t h a t the condi t ions of appl ica t ion of sect ion 66 F C P A had been 
compl ied wi th or t h a t t he sa feguards provided for in sect ions 66 et seq. 
F C P A had been observed . 

It po in ts out f u r the r t h a t , in the G o v e r n m e n t ' s submiss ion , the 
appl ican t had not been the subject of the i m p u g n e d m e a s u r e , e i t he r as a 
suspect or an accused , or as a th i rd p a r t y p r e s u m e d to be receiving 
in format ion or s e n d i n g it to a suspect or an accused, bu t had been 
involved " for tu i tous ly" in a t e l ephone conversa t ion recorded in the 
course of survei l lance m e a s u r e s t a k e n aga ins t a p a r t i c u l a r m e m b e r of 
staff of t h e fo rmer Soviet embassy in B e r n e . 

T h e p r i m a r y object of the F e d e r a l C r i m i n a l P r o c e d u r e Act is the 
survei l lance of pe r sons suspec ted or accused of a c r ime or major offence 
(sect ion 66(1) F C P A ) , or even th i rd p a r t i e s p r e s u m e d to be receiving 
in fo rmat ion from or s end ing it to such pe r sons (sect ion 66(1 bis) F C P A ) , 
bu t the Act does not r e g u l a t e in de ta i l t he case of pe r sons m o n i t o r e d 
" for tu i tous ly" as "necessa ry p a r t i c i p a n t s " in a t e l ephone conversa t ion 
r eco rded by the a u t h o r i t i e s p u r s u a n t to those provis ions. In pa r t i cu l a r , 
t h e Act does not specify the p r e c a u t i o n s which should be t a k e n wi th 
r e g a r d to those pe r sons . 

62. T h e C o u r t concludes t h a t the in te r fe rence canno t the re fo re be 
cons ide red to have b e e n "in acco rdance wi th t he law" since Swiss law 
does not ind ica te wi th sufficient c lar i ty the scope a n d condi t ions of 
exerc ise of the a u t h o r i t i e s ' d i sc re t iona ry power in t he a r e a u n d e r 
cons ide ra t ion . 

It follows tha t t h e r e has b e e n a viola t ion of Art ic le 8 of the 
Conven t i on a r i s ing from the r eco rd ing of the t e l e p h o n e call received by 
the appl ican t on 12 O c t o b e r 1981 from a p e r s o n a t t h e fo rmer Soviet 
e m b a s s y in Be rne . 
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(b) Purpose and necessity of the interference 

63 . H a v i n g r ega rd to the foregoing conclusion, t he C o u r t does not 
cons ide r it necessa ry to e x a m i n e w h e t h e r the o t h e r r e q u i r e m e n t s of 
p a r a g r a p h 2 of Art ic le 8 were compl ied wi th . 

II. ALLEGED V I O L A T I O N O F ARTICLE 8 O F T H E C O N V E N T I O N 
ARISING F R O M T H E C R E A T I O N O F A CA RD AND T H E 
S T O R I N G T H E R E O F IN T H E C O N F E D E R A T I O N ' S C A R D I N D E X 

64. T h e app l ican t compla ined tha t t he c rea t ion of a ca rd on h im, 
following the i n t e r cep t ion of a t e l ephone call he h a d received from a 
pe r son at t he fo rmer Soviet embassy in B e r n e , a n d the s t o r i ng the reo f in 
the C o n f e d e r a t i o n ' s ca rd index h a d r e su l t ed in a violat ion of Art ic le 8 of 
the Conven t ion . 

A. A p p l i c a b i l i t y o f Ar t i c l e 8 

65. T h e C o u r t r e i t e r a t e s t h a t t he s to r ing of d a t a r e l a t i n g to the 
"p r iva te life" of an individual falls w i th in t he appl ica t ion of Ar t ic le 8 § 1 
(see t he L e a n d e r v. Sweden j u d g m e n t of 26 M a r c h 1987, Series A no. 116, 
p. 22, § 4 8 ) . 

It po in t s out in this connec t ion t h a t t he t e r m "pr iva te life" m u s t not be 
i n t e r p r e t e d restr ic t ively. In pa r t i cu l a r , respec t for p r iva te life compr i ses 
the r ight to es tab l i sh and develop re l a t ionsh ips wi th o the r h u m a n be ings ; 
f u r t h e r m o r e , t h e r e is no reason of pr inciple to just i fy exc lud ing act ivi t ies 
of a professional or bus iness n a t u r e from the not ion of "p r iva te life" (see 
t he N i e m i e t z v. G e r m a n y j u d g m e n t of 16 D e c e m b e r 1992, Ser ies A 
no. 251-B, pp. 33-34, § 29, a n d the Ha l fo rd j u d g m e n t c i ted above, 
pp. 1015-16, § 42) . 

T h a t b road i n t e r p r e t a t i o n co r re sponds wi th t h a t of t he Counc i l of 
E u r o p e ' s Conven t i on of 28 J a n u a r y 1981 for the P ro tec t ion o f l n d i v i d u a l s 
wi th r e g a r d to A u t o m a t i c Process ing of Pe r sona l D a t a , which c a m e in to 
force on 1 O c t o b e r 1985 and whose pu rpose is " to secure in t he t e r r i t o ry 
of each Pa r ty for every individual ... respec t for his r igh t s and f u n d a m e n t a l 
f r eedoms , a n d in p a r t i c u l a r his r ight to privacy, wi th r e g a r d to a u t o m a t i c 
p rocess ing of pe r sona l d a t a r e l a t i n g to h i m " (Article 1), such pe r sona l 
d a t a be ing def ined as "any in fo rmat ion r e l a t i n g to an ident i f ied or 
ident i f iable ind iv idua l" (Article 2) . 

66. In t he p r e s e n t case t he C o u r t notes t h a t a card was filled in on the 
appl ican t on which it was s t a t ed t h a t he was a "contac t wi th t he Russ ian 
e m b a s s y " a n d did "bus iness of var ious k inds wi th t he [A.] c o m p a n y " (see 
p a r a g r a p h s 15 a n d 18 above) . 
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67. T h e C o u r t finds t h a t those de ta i l s unden iab ly a m o u n t e d to d a t a 
r e l a t i ng to t he app l i can t ' s "p r iva te life" a n d t h a t , accordingly , Art ic le 8 is 
appl icable to th is compla in t also. 

B. C o m p l i a n c e w i t h A r t i c l e 8 

/. Whether there was any interference 

68. T h e G o v e r n m e n t s u b m i t t e d t h a t the issue w h e t h e r t h e r e had been 
" i n t e r f e r e n c e " wi th in the m e a n i n g of Art ic le 8 of t he Conven t i on 
r e m a i n e d open since " t h e card con ta ined no sensi t ive in fo rmat ion abou t 
t he app l i can t ' s p r iva te life", the l a t t e r "had not in any way been 
inconvenienced as a resu l t of t he c rea t ion and s to r ing of his c a r d " and 
t h a t it had "in all p robabi l i ty never been consu l ted by a th i rd pa r ty" . 

69. T h e C o u r t r e i t e r a t e s t h a t t he s to r ing by a publ ic a u t h o r i t y of 
in fo rma t ion r e l a t i n g to an individual ' s p r iva te life a m o u n t s to an 
in t e r f e rence wi th in t he m e a n i n g of Art ic le 8. T h e s u b s e q u e n t use of t he 
s to red in fo rma t ion has no b e a r i n g on t h a t f inding (sec, mutatis mutandis, 
t he L e a n d e r j u d g m e n t ci ted above, p . 22, § 48 , and the Kopp j u d g m e n t 
ci ted above, p . 540, § 53) . 

70. In t he i n s t an t case t he C o u r t no tes t h a t a card con ta in ing d a t a 
r e l a t i ng to the app l i can t ' s p r iva te life was filled in by the Public 
P rosecu to r ' s Office and s to red in the C o n f e d e r a t i o n ' s ca rd index. In tha t 
connec t ion it po in ts out t h a t it is not for t he C o u r t to specu la te as to 
w h e t h e r t he in fo rma t ion g a t h e r e d on the appl ican t was sensi t ive or not 
or as to w h e t h e r t he app l ican t had been inconvenienced in any way. It is 
sufficient for it to find t h a t d a t a r e l a t i n g to t he p r iva te life of an individual 
were s to red by a publ ic a u t h o r i t y to conclude t h a t , in the ins tan t case , the 
c r ea t i on a n d s to r ing of t he i m p u g n e d card a m o u n t e d to a n in t e r f e rence , 
wi th in the m e a n i n g of Art ic le 8, wi th t he app l i can t ' s r ight to respec t for 
his p r iva te life. 

2. Justification for the interference 

71 . Such in t e r f e rence b r e a c h e s Art ic le 8 unless it is "in accordance 
wi th the law", p u r s u e s one or m o r e of t he l e g i t i m a t e a ims re fe r red to in 
p a r a g r a p h 2 and , in add i t ion , is "necessa ry in a d e m o c r a t i c society" to 
achieve those a ims . 

(a) Was the interference "in accordance with the law"? 

72. T h e app l ican t s u b m i t t e d tha t t h e r e was no legal basis for c r e a t i n g 
and s to r ing a ca rd on h im . In pa r t i cu l a r , he a s s e r t e d t h a t sec t ion 17(3) 
F C P A did not a u t h o r i s e t he federal police to record t he resu l t s of the i r 
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survei l lance m e a s u r e s . As to t he F e d e r a l Counci l ' s Direc t ives of 16 M a r c h 
1981 appl icab le to the P rocess ing of Pe r sona l D a t a in t he Fede ra l 
A d m i n i s t r a t i o n , these were i n t e n d e d for the civil s e rvan t s of the 
a d m i n i s t r a t i o n a n d were not t he r e fo r e sufficiently c lear and precise to 
enab le ci t izens to a s c e r t a i n the i r r igh ts and obl iga t ions . 

In his submiss ion the a u t h o r i t i e s had , f u r t h e r m o r e , failed to comply 
wi th t he rules in force, since sec t ion 66(1 ter) F C P A a n d sect ion 414 of 
t he F e d e r a l Counc i l ' s Di rec t ives of 16 M a r c h 1981 appl icab le to the 
Process ing of Pe r sona l D a t a in the F e d e r a l A d m i n i s t r a t i o n s t i pu la t ed 
t h a t r ecord ings which t u r n e d out not to be necessa ry to t he conduc t of an 
inves t iga t ion should be des t royed . 

Last ly, he po in ted out t h a t the legis lat ion which had come in to force in 
the ear ly 1990s, af ter t h e so-called "ca rd i n d e x " affair had b roken , did not 
provide for t he possibil i ty of i n s t i t u t i n g jud ic ia l p roceed ings to have a card 
des t royed . T h u s , u n d e r t he F e d e r a l Dec ree of 9 O c t o b e r 1992 on the 
C o n s u l t a t i o n of D o c u m e n t s of t he F e d e r a l Publ ic P rosecu to r ' s Office and 
the F e d e r a l Counci l ' s O r d e r of 20 J a n u a r y 1993 on the C o n s u l t a t i o n of 
D o c u m e n t s of t he F e d e r a l Publ ic P rosecu to r ' s Office, ca rds w e r e s tored 
in t he F e d e r a l Archives a n d all i n t e r e s t e d persons could do was have 
the i r card a n n o t a t e d if t hey d i spu t ed its c o n t e n t s . 

73. T h e C o m m i s s i o n a g r e e d wi th the app l i can t . In pa r t i cu l a r , it 
cons ide red t h a t the F e d e r a l Counci l ' s Direc t ives of 16 M a r c h 1981 
appl icable to t he Process ing of Pe r sona l D a t a in the Fede ra l 
A d m i n i s t r a t i o n were insufficiently precise a n d mere ly p r e s u p p o s e d tha t 
t h e r e was a legal basis to t he s t o r i ng of in fo rma t ion w i thou t t hemse lves 
providing one . 

74. T h e G o v e r n m e n t s u b m i t t e d t h a t t he Swiss legal sys tem provided a 
sufficiently accessible and foreseeable legal basis having r e g a r d to " the 
special n a t u r e of secre t m e a s u r e s in t he field of na t iona l secur i ty" . 

Before 1990, they s u b m i t t e d , the i m p u g n e d m e a s u r e s had ma in ly been 
based on sect ion 17(3) F C P A and Art ic le 1 of t he F e d e r a l Counci l ' s Dec ree 
of 29 Apri l 1958 on the Police Service of the Fede ra l Publ ic P rosecu to r ' s 
Office, those provisions be ing given conc re t e form by the Fede ra l 
Counci l ' s Direc t ives of 16 M a r c h 1981 appl icable to t he P rocess ing of 
Pe r sona l D a t a in t he F e d e r a l A d m i n i s t r a t i o n . T h e y po in t ed out t h a t 
those d i rec t ives had b e e n pub l i shed in the F e d e r a l G a z e t t e (FF 1981, I, 
p . 1314). 

After 1990, they s u b m i t t e d , a n u m b e r of t ex t s had been e n a c t e d on the 
process ing a n d consu l t a t ion of d o c u m e n t s c o n t a i n i n g pe r sona l d a t a , in 
p a r t i c u l a r the Fede ra l Counci l ' s O r d e r of 5 M a r c h 1990 on the Process ing 
of F e d e r a l N a t i o n a l Secur i ty D o c u m e n t s , t he F e d e r a l D e c r e e of 9 O c t o b e r 
1992 on t h e C o n s u l t a t i o n of D o c u m e n t s of t h e Fede ra l Publ ic P rosecu to r ' s 
Office a n d the F e d e r a l Counc i l ' s O r d e r of 20 J a n u a r y 1993 on the 
C o n s u l t a t i o n of D o c u m e n t s of the F e d e r a l Publ ic P rosecu to r ' s Office. 
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(i) Creation 0/ Ike card 

75. T h e C o u r t no tes tha t in D e c e m b e r 1981, w h e n the ca rd on the 
app l ican t was c r ea t ed , t he Fede ra l C r i m i n a l P r o c e d u r e Act, the 
F e d e r a l Counci l ' s Dec ree of 29 Apri l 1958 on the Police Service of 
t h e F e d e r a l Publ ic P rosecu to r ' s Office and the Fede ra l Counci l ' s 
Direc t ives of 16 M a r c h 1981 appl icable to the P rocess ing of Persona l 
D a t a in the Fede ra l A d m i n i s t r a t i o n were in force. N o n e of those 
provisions, however , express ly m e n t i o n s the ex i s tence of a r eg i s t e r 
kep t by t he Public P r o s e c u t o r ' s Office, which ra ises the ques t ion 
w h e t h e r t h e r e was "a legal basis in Swiss law" for the c rea t ion of 
t he card in ques t ion and , if so, w h e t h e r tha t legal basis was 
"access ib le" (see t he L e a n d e r j u d g m e n t cited above, p . 23, § 51). It 
observes in tha t connec t ion t h a t the F e d e r a l Counc i l ' s Direc t ives of 
16 M a r c h 1981 were above all i n t e n d e d for the staff of the federal 
a d m i n i s t r a t i o n . 

In the in s t an t case , however , it does not cons ider it necessa ry to ru le on 
this subject , since even suppos ing t h a t t h e r e was an accessible legal basis 
for the c rea t ion of t he ca rd in D e c e m b e r 1981, t h a t basis was not 
" foreseeab le" . 

76. T h e C o u r t has found above (see p a r a g r a p h s 58 a n d 59) t h a t 
sect ion 17(3) F C P A and Art ic le 1 of the Fede ra l Counci l ' s Dec ree of 
29 Apri l 1958 on the Police Service of t he F e d e r a l Publ ic P rosecu to r ' s 
Office were d ra f t ed in t e r m s too g e n e r a l to satisfy t he r e q u i r e m e n t of 
foreseeabi l i ty in the field of t e l e p h o n e t app ing . For t h e r ea sons a l ready 
set ou t , it a r r ives at t he s a m e conclusion conce rn ing the c rea t ion of t he 
ca rd on the app l i can t . 

As r ega rds the F e d e r a l Counci l ' s Direc t ives of 16 M a r c h 1981 
appl icable to t he P rocess ing of Pe r sona l D a t a in t he F e d e r a l 
A d m i n i s t r a t i o n , they set out some g e n e r a l pr inc ip les , for example t h a t 
" t h e r e m u s t be a legal basis for the p rocess ing of pe r sona l d a t a " (sect ion 
411) or t h a t "pe r sona l d a t a m a y be processed only for very specific 
p u r p o s e s " (sect ion 412) , bu t do not con ta in any a p p r o p r i a t e ind ica t ion as 
to t he scope and condi t ions of exercise of t he power confer red on the 
Publ ic P rosecu to r ' s Office to g a t h e r , record and s to re in fo rma t ion ; t hus , 
t hey do not specify the condi t ions in which ca rds m a y be c r ea t ed , the 
p r o c e d u r e s t h a t have to be followed, t he i n fo rma t ion which m a y be 
s to red or c o m m e n t s which migh t be forbidden. 

Those di rec t ives , like t he Fede ra l C r i m i n a l P r o c e d u r e Act a n d the 
F e d e r a l Counci l ' s D e c r e e of 29 Apri l 1958 on the Police Service of the 
F e d e r a l Publ ic P rosecu to r ' s Office, canno t the re fo re be cons ide red 
sufficiently c lear a n d de t a i l ed to g u a r a n t e e a d e q u a t e p ro tec t ion aga ins t 
i n t e r f e rence by t h e a u t h o r i t i e s wi th t he app l i can t ' s r ight to respec t for 
his p r iva te life. 
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77. T h e c r ea t i on of t he ca rd on the appl icant was not the re fo re "in 
acco rdance wi th the law" within the m e a n i n g of Art ic le 8 of the 
Conven t i on . 

(ii) Storing of the card 

78. T h e C o u r t po in t s out first of all t ha t it would s e e m unl ikely t h a t 
t he s to r ing of a c a rd which had not b e e n c r e a t e d "in acco rdance wi th the 
law" could satisfy t h a t r e q u i r e m e n t . 

Moreover , it no te s t h a t Swiss law, bo th before a n d after 1990, express ly 
provided t h a t d a t a which t u r n e d ou t not to be "necessa ry" or " h a d no 
fu r the r p u r p o s e " should be des t royed (sect ion 66(1 ter) FCPA, sect ion 414 
of t he F e d e r a l Counci l ' s Di rec t ives of 16 M a r c h 1981 appl icab le to the 
Process ing of Pe r sona l D a t a in t he F e d e r a l A d m i n i s t r a t i o n a n d Art ic le 7 
of the Fede ra l D e c r e e of 9 O c t o b e r 1992 on the C o n s u l t a t i o n of 
D o c u m e n t s of the F e d e r a l Publ ic P r o s e c u t o r ' s Office). 

In the ins tan t case t he au tho r i t i e s did not des t roy the s to red 
in fo rma t ion w h e n it e m e r g e d t h a t no offence was be ing p r e p a r e d , as the 
F e d e r a l C o u r t found in its j u d g m e n t of 14 S e p t e m b e r 1994. 

79. For these r e a s o n s , t he s to r ing of the card on the app l i can t was not 
"in acco rdance wi th t he law" wi th in the m e a n i n g of Art ic le 8 of the 
Conven t ion . 

80. T h e C o u r t concludes t h a t b o t h t he c rea t ion of the i m p u g n e d card 
by the Publ ic P rosecu to r ' s Office and the s to r ing of it in the 
Confede ra t i on ' s card index a m o u n t e d to in t e r f e rence wi th the 
app l i can t ' s p r iva te life which c a n n o t be cons idered to be "in accordance 
wi th t he law" since Swiss law does not ind ica te wi th sufficient c lar i ty the 
scope a n d condi t ions of exercise of t he a u t h o r i t i e s ' d i sc re t iona ry power in 
t he a r ea u n d e r cons ide ra t ion . It follows t h a t t h e r e has been a violat ion of 
Art ic le 8 of t he Conven t ion . 

(b) Purpose and necessity of the interference 

8 1 . H a v i n g r ega rd to the foregoing conclusion, the C o u r t does not 
cons ider it necessa ry to e x a m i n e w h e t h e r the o t h e r r e q u i r e m e n t s of 
p a r a g r a p h 2 of Art ic le 8 were compl ied wi th . 

III. ALLEGED V I O L A T I O N O F A R T I C L E 13 O F T H E C O N V E N T I O N 

82. T h e app l ican t also a l leged a violat ion of Art ic le 13 of the 
Conven t ion , which is worded as follows: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 
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A. T h e G o v e r n m e n t ' s p r e l i m i n a r y o b j e c t i o n 

83. T h e G o v e r n m e n t no ted t h a t t he appl ican t had not r e p e a t e d his 
compla in t r e l a t i n g to Art ic le 13 of t he Conven t i on in his m e m o r i a l 
s u b m i t t e d on 11 M a y 1999. T h e y accordingly cons ide red t h a t t h e r e was 
no need to e x a m i n e tha t i ssue . 

84. T h e C o u r t no tes t h a t t he app l ican t re l ied on Art ic le 13 of t he 
Conven t ion before t he C o m m i s s i o n , t h a t the C o m m i s s i o n e x a m i n e d t h a t 
compla in t in its r epor t of 20 May 1998 and t h a t , when invited to lodge wi th 
t he C o u r t m e m o r i a l s r e l a t i ng to t he issues ra i sed by this case , as dec la red 
admiss ib le by t he C o m m i s s i o n , t he appl ican t s u b m i t t e d observa t ions on 
Art ic le 13 in his m e m o r i a l fded on 1 4 J u n e 1999. 

Accordingly, t he C o u r t cons iders t h a t t he app l ican t did not mani fes t a n 
i n t en t ion to waive before it his c o m p l a i n t of a viola t ion of Art ic le 13 of t h e 
Conven t i on which he had a l leged before the C o m m i s s i o n . 

T h e G o v e r n m e n t ' s p r e l i m i n a r y object ion c a n n o t the re fo re be uphe ld . 

B. M e r i t s o f t h e c o m p l a i n t 

85. T h e app l ican t compla ined t h a t he had not had an "effective 
r e m e d y " since he had b e e n u n a b l e to raise before t he Fede ra l Cour t the 
issue w h e t h e r t h e t e l e p h o n e t a p p i n g a n d the c rea t ion a n d s to r ing of the 
card were lawful. 

86. T h e C o m m i s s i o n found tha t t he admin i s t r a t i ve - l aw ac t ion b r o u g h t 
by the app l i can t had a m o u n t e d to an effective r e m e d y . 

87. T h e G o v e r n m e n t a g r e e d wi th t h a t f inding. T h e y s t ressed t h a t the 
app l ican t , in b r ing ing an admin i s t r a t i ve - l aw act ion in t he Fede ra l C o u r t , 
had sought c o m p e n s a t i o n for non -pecun ia ry d a m a g e and , in the 
a l t e rna t i ve , a f inding t h a t t he card on h im was il legal. 

88 . T h e C o u r t r e i t e r a t e s first of all t h a t in cases a r i s ing from 
individual pe t i t ions t he C o u r t ' s task is not to review the r e l evan t 
legis lat ion or p rac t i ce in t he abs t r ac t ; it mus t as far as possible confine 
itself, wi thou t over looking the gene ra l con tex t , to e x a m i n i n g the issues 
ra ised by the case before it (see t he Holy M o n a s t e r i e s v. G r e e c e 
j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A no. 301-A, pp . 30-31 , § 55) . 

It fu r the r observes t h a t Art ic le 13 of t he C o n v e n t i o n r e q u i r e s t h a t any 
individual who cons iders h imse l f in jured by a m e a s u r e al legedly c o n t r a r y 
to the C o n v e n t i o n should have a r e m e d y before a na t iona l a u t h o r i t y in 
o r d e r bo th to have his c la im dec ided and , if a p p r o p r i a t e , to ob ta in 
r ed res s (see t he L e a n d e r j u d g m e n t ci ted above, pp . 29-30, § 77). T h a t 
provision does not , however , r e q u i r e the ce r t a in ty of a favourable 
o u t c o m e (see t h e D . v. t he U n i t e d K i n g d o m j u d g m e n t of 2 May 1997, 
Reports 1997-III, p . 798, § 71). 
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89. In t he in s t an t case t he C o u r t no tes t h a t t he app l i can t was able to 
consul t his card as soon as he a sked to do so, in 1990, w h e n the gene ra l 
publ ic b e c a m e aware of t h e ex i s t ence of t he card index be ing kept by the 
Publ ic P rosecu to r ' s Office. It also poin ts out t h a t t he app l i can t b r o u g h t a n 
admin i s t r a t i ve - l aw ac t ion in t he F e d e r a l C o u r t a n d t h a t on t h a t occasion 
he was able to compla in , firstly, abou t t he lack of a legal basis for the 
t e l e p h o n e t a p p i n g and the c r ea t i on of his ca rd and , secondly, t he lack of 
an "effective r e m e d y " aga ins t those m e a s u r e s . It no tes t h a t t he Fede ra l 
C o u r t had ju r i sd ic t ion to ru le on those c o m p l a i n t s and t h a t it duly 
e x a m i n e d t h e m . In tha t connec t ion it r e i t e r a t e s t h a t the m e r e fact t ha t 
all t he app l i can t ' s c la ims were d i smissed is not in itself sufficient to 
d e t e r m i n e w h e t h e r or not t he admin i s t r a t ive - l aw ac t ion was "effective". 

90. T h e app l ican t the re fo re h a d an effective r e m e d y u n d e r Swiss law to 
compla in of the violat ions of t he Conven t i on which he a l leged. T h e r e has 
not the re fo re been a violat ion of Ar t ic le 13. 

rv. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

91 . Art ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

92. T h e app l ican t c l a imed 1,000 Swiss francs ( C H F ) for non-pecun ia ry 
d a m a g e and did not c la im any a m o u n t in respec t of pecun ia ry d a m a g e . 

93 . T h e G o v e r n m e n t m a i n t a i n e d t h a t if t he C o u r t were to find a 
violat ion of the Conven t ion , t he non-pecun ia ry d a m a g e would be 
a d e q u a t e l y c o m p e n s a t e d by the publ ici ty given to the j u d g m e n t . 

94. T h e C o u r t cons iders t h a t t he non -pecun ia ry d a m a g e is adequately-
c o m p e n s a t e d by the finding of violat ions of Ar t ic le 8 of the Conven t i on . 

B. C o s t s a n d e x p e n s e s 

95. T h e app l ican t also c l a imed C H F 7,082.15 in respect of his costs and 
expenses for the p roceed ings before t he C o n v e n t i o n in s t i t u t ions . 

96. T h e G o v e r n m e n t s t a t e d t h a t , in the light of all the c i r c u m s t a n c e s 
of the p r e s e n t case a n d the a m o u n t s a w a r d e d by the C o u r t in o the r 
app l ica t ions d i rec ted aga ins t Swi tze r land , they were p r e p a r e d to pay 
C H F 5,000. 
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97. T h e C o u r t cons iders t h a t the c la im for costs a n d expenses is 
r e a sonab l e a n d t h a t it should be allowed in full. 

C. D e f a u l t i n t e r e s t 

98. According to the in fo rma t ion avai lable to the C o u r t , the s t a t u t o r y 
r a t e of i n t e re s t appl icable in Swi tze r l and at the d a t e of adop t ion of the 
p r e s e n t j u d g m e n t is 5% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has been a violat ion of Art ic le 8 of t he Conven t i on 
a r i s ing from the i n t e r cep t i on of the t e l ephone call; 

2. Holds t h a t t h e r e has b e e n a violat ion of Art ic le 8 of t he Conven t i on 
a r i s ing from the c rea t ion and s to r ing of the card ; 

3. Dismisses the G o v e r n m e n t ' s p r e l im ina ry object ion r e l a t i n g to Art ic le 13 
of t he Conven t ion ; 

4. Holds t h a t t h e r e has not b e e n a violat ion of Art ic le 13 of the Conven
t ion; 

5. Holds t h a t the p r e sen t j u d g m e n t in itself cons t i t u t e s sufficient j u s t 
sa t is fact ion for the non -pecun ia ry d a m a g e s u s t a i n e d by the app l i can t ; 

6. Holds 
(a) t ha t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r ee 
m o n t h s , C H F 7,082.15 (seven t h o u s a n d and e ighty- two Swiss francs 
fifteen c e n t i m e s ) for costs a n d expenses ; 
(b) t h a t s imple in t e re s t a t a n a n n u a l r a t e of 5% shall be payable on 
this s u m from the expiry of the above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t ; 

7. Dismisses the r e m a i n d e r of t he c la im for j u s t sa t is fact ion. 

D o n e in Engl ish and in F r e n c h , a n d de l ivered at a publ ic h e a r i n g in the 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 16 F e b r u a r y 2000. 

E l i s abe th P A L M 

P res iden t 
Michele D E S A L V I A 

R e g i s t r a r 
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A. C o m p l a i n t s d e c l a r e d a d m i s s i b l e 

44. T h e following compla in t s were dec la red admiss ib le : 
- t h a t t h e m o n i t o r i n g of t he app l i can t ' s t e l ephone conversa t ion and 

t h e s to r age of t he i n fo rma t ion ob t a ined t h e r e f r o m viola ted his r ight to 
respec t for his p r iva te life; and 

- t ha t he had no d o m e s t i c r e m e d y at his d isposal to compla in thereof. 

B. P o i n t s at i s s u e 

45. Accordingly, t he issues to be d e t e r m i n e d a r e : 
- w h e t h e r t h e r e has b e e n a viola t ion of Art ic le 8 of t he C o n v e n t i o n ; 
- w h e t h e r t h e r e has b e e n a violat ion of Art ic le 13 of t he Conven t i on . 

C. A s r e g a r d s A r t i c l e 8 o f the C o n v e n t i o n 

46. T h e appl icant compla ins of an in t e r f e rence wi th his r ight to respec t 
for his p r iva te life u n d e r Art ic le 8 of t he Conven t i on . H e s u b m i t s t h a t t h e r e 
was no legal basis e i t he r for the m o n i t o r i n g of his t e l ephone conversa t ion 
wi th t he f o r m e r Soviet e m b a s s y or for the c rea t ion a n d s to r ing of a card . It 
was also d i s p r o p o r t i o n a t e wi th in t he m e a n i n g of Art ic le 8 § 2 of the 
C o n v e n t i o n to s tore such in fo rma t ion abou t h im on a card . 

47. Art ic le 8 of t he C o n v e n t i o n s t a t e s , in its r e l evan t p a r t s : 

" 1 . Everyone has the right to respect Tor his private ... life ... and his correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others." 

48. T h e app l ican t s u b m i t s t h a t t h e r e is no g u a r a n t e e t h a t t he wa i t ing 
per iod of fifty years will ac tua l ly be observed , since t h e legis la tor is qu i t e 
free to abol ish it wholly or in pa r t . H e also con tes t s t h a t t he ca rd con ta ined 
no sensi t ive in format ion . T h e fact t ha t the app l i can t was label led a 
"con tac t wi th t h e Russ i an e m b a s s y " ac tua l ly a m o u n t e d to a subs t an t i a l 
t h r e a t for h im. Anybody w h o knows of this and for th is r e a s o n does not 
es tab l i sh bus iness re la t ions wi th h im, will not tell h im so. N o w h e r e is it 
s t a t e d t h a t every consu l t a t ion of his ca rd has b e e n recorded , and it 
c a n n o t be exc luded t h a t t he Zur ich c a n t o n a l police still have d o c u m e n t s 
avai lable t h a t m e n t i o n this a l leged con tac t wi th the embassy . In fact, t he 
app l ican t also compla ins t h a t a ca rd was m a d e out a t all , which is in 
b r e a c h of Art ic le 8 of the Conven t i on . 

49. T h e app l ican t poin ts out t h a t t he col lect ing of d a t a was unlawful in 
itself. Sect ion 17(3) of the F e d e r a l C r i m i n a l P r o c e d u r e Act , which only 
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refers to offences t h a t come u n d e r the ju r i sd ic t ion of federal c r imina l 
cour t s , does not con ta in any re fe rence to the condi t ions for m o n i t o r i n g 
t e l ephone conversa t ions a n d does not provide for sufficient m e a s u r e s to 
p ro tec t aga ins t abuse . T h e Direc t ives of 16 M a r c h 1981 appl icable to the 
Process ing of Pe r sona l D a t a in the Fede ra l A d m i n i s t r a t i o n , r e fe r red to by 
t he G o v e r n m e n t , do not m e n t i o n the ac tua l condi t ions t h a t would allow 
the au tho r i t i e s extens ive ly to m o n i t o r t e l ephone calls. O n t h e whole , 
t he re is no legal basis for the a u t h o r i t i e s ' i n t e r f e r ence with the 
app l i can t ' s pr iva te life. As a resu l t , it was a t o t a l i t a r i an prac t ice to record 
and s tore trifl ing m a t t e r s for decades . 

50. T h e app l ican t fails to see how the o r d e r i n g and del ivery of a 
b a t t e r y - o p e r a t e d dep i l a to ry device could adverse ly affect na t iona l 
secur i ty , as c la imed by the G o v e r n m e n t . Moreover , it c a n n o t be said tha t 
t he card con t a ined no sensi t ive e l e m e n t s and did not cause t he appl ican t 
any inconvenience . All t h a t can be said is t h a t no d e t r i m e n t a l effect to the 
app l i can t ' s bus iness has b e c o m e a p p a r e n t as a resu l t of t he s to r ing of the 
card . T h e decisive factor is t h e pr inciple of the r ight of se l f -de te rmina t ion , 
which prohib i t s S t a t e a u t h o r i t i e s from m a k i n g record ings of any 
conversa t ions be tween pr iva te individuals . 

5 1 . T h e G o v e r n m e n t c o n t e n d t h a t the m e a s u r e s t a k e n a re in 
conformi ty wi th t h e Conven t i on . O n the one h a n d , the s to r ing of the 
app l i can t ' s card does not a m o u n t to an in t e r f e rence wi th his r igh ts u n d e r 
Art ic le 8 § 1 of the C o n v e n t i o n , as in 1996 it was r e m o v e d from the cen t ra l 
card index a n d t r ans f e r r ed to the Fede ra l Archives w h e r e it m a y not be 
consu l t ed and w h e r e t h e r e will be no access to it for t h e nex t fifty years . 

52. O n the o t h e r hand , even if t h e r e has been an in t e r fe rence , the 
m e a s u r e would in t he G o v e r n m e n t ' s opin ion be justif ied u n d e r Ar t ic le 8 § 2 
of t he Conven t ion . T h e in t e r f e rence was "in accordance wi th t he law" in 
t h a t , before 1990, t he s i t ua t ion was governed by sect ions 17(3) and 66 et 
seq. of the F e d e r a l C r i m i n a l P r o c e d u r e Act and by the Direc t ives of 
16 M a r c h 1981 appl icable to the P rocess ing of P e r s o n a l D a t a in the Fede ra l 
A d m i n i s t r a t i o n . After 1990, t h e s i tua t ion was gove rned by the O r d e r on the 
P roces s ingo f Fede ra l N a t i o n a l Secur i ty D o c u m e n t s and the Fede ra l Decree 
on the C o n s u l t a t i o n of D o c u m e n t s of the Fede ra l Publ ic P rosecu to r ' s Office, 
and by the F e d e r a l Act on the P r o t e c t i o n of Pe r sona l D a t a . 

53 . T h e G o v e r n m e n t moreove r s u b m i t t h a t t he m e a s u r e served the 
pu rpose of na t iona l secur i ty wi th in t he m e a n i n g of Art ic le 8 § 2 of the 
Conven t ion , and could be cons ide red as "necessa ry in a d e m o c r a t i c 
society" in view of t he m a r g i n of app rec i a t i on left to t he a u t h o r i t i e s . In 
pa r t i cu l a r , the appl ican t suffered no inconvenience w h a t s o e v e r from the 
s to r ing of the card . T h e l a t t e r con t a ined no sensi t ive in fo rmat ion 
c o n c e r n i n g his p r iva te life. Moreove r , the ca rd index in which the 
app l i can t ' s ca rd was s to red was only consu l ted twice; in all probabi l i ty , 
t he app l i can t ' s ca rd was neve r consu l ted . 
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54. T h e C o m m i s s i o n recal ls t h a t , accord ing to the C o u r t ' s case-law, the 
i n t e r cep t ion of t e l ephone calls cons t i t u t e s " in t e r f e rence by a public 
au tho r i t y " , wi th in the m e a n i n g of Art ic le 8 § 2 of the C o n v e n t i o n , wi th the 
exerc ise of a r ight g u a r a n t e e d u n d e r p a r a g r a p h 1 (see Eur . C o u r t H R , Kopp 
v. Swi tze r l and j u d g m e n t of 25 M a r c h 1998, Reports of Judgments and Decisions 
1998-11, p. 540, § 53) . T h e s to r ing of in fo rma t ion conce rn ing a person ' s 
p r iva te life in a secre t r eg i s t e r kept by a S t a t e a u t h o r i t y equal ly a m o u n t s to 
an in t e r f e rence wi th t he r ight to respec t for pr iva te life as g u a r a n t e e d by 
Art ic le 8 § 1 of t he C o n v e n t i o n (see Eur . C o u r t H R , L e a n d e r v. Sweden 
j u d g m e n t of 26 M a r c h 1 987, Ser ies A no. 116, p. 22, § 48) . 

55. In the p r e s e n t case , the C o m m i s s i o n cons iders t h a t the m o n i t o r i n g 
of t he app l i can t ' s t e l e p h o n e conversa t ion wi th t he fo rmer Soviet embassy 
a n d the s u b s e q u e n t c rea t ion a n d s to r ing of a card on the appl ican t 
a m o u n t e d to in t e r f e rences wi th his r ight to respect for his p r iva te life 
w i th in t he m e a n i n g of Art ic le 8 § 1 of t he Conven t i on . T h e G o v e r n m e n t 
object in this respec t t h a t t he app l i can t ' s card is now s to red in t he Fede ra l 
Archives whe re it m a y not be consu l t ed . However , t he C o m m i s s i o n notes 
t h a t from 1981 unt i l 1990 the card was filed wi th the Fede ra l Public 
P r o s e c u t o r ' s Office w h e r e it was open to consu l t a t ion w i thou t the 
app l i can t be ing aware of it. F u r t h e r m o r e , t he ex i s t ence of an in t e r f e rence 
canno t d e p e n d upon the app l i can t having suffered any ident i f iable 
d a m a g e , as such a r e q u i r e m e n t would r e n d e r t he C o n v e n t i o n g u a r a n t e e s 
in Ar t ic le 8 of t he Conven t i on t heo re t i ca l and illusory, w h e r e a s they a r e 
i n t e n d e d to be p rac t ica l a n d effective (see Eur . C o u r t H R , Ar t i co v. I ta ly 
j u d g m e n t of 13 May 1980, Ser ies A no. 37, pp. 15-16, § 33) . 

56. T h e Commis s ion mus t the re fo re e x a m i n e w h e t h e r these 
i n t e r f e r ences were jus t i f ied u n d e r Art ic le 8 § 2 of t he Conven t i on . 

57. T h e express ion "in acco rdance wi th the law" in p a r a g r a p h 2 of 
Art ic le 8 r e q u i r e s t h a t the in te r fe rences m u s t have some basis in 
d o m e s t i c law. Moreove r , t he law in ques t ion m u s t be accessible to t he 
individual conce rned and its consequences for h im m u s t also be 
foreseeable (see the L e a n d e r j u d g m e n t , loc. c i t , p . 23 , § 50) . 

58. In the con tex t of secre t m e a s u r e s of survei l lance or i n t e r cep t i on of 
c o m m u n i c a t i o n s by publ ic a u t h o r i t i e s , t he express ion "in acco rdance with 
t he law" not only necess i t a t e s compl i ance wi th d o m e s t i c law, bu t also 
r e l a t e s to the qua l i ty of t h a t law, r equ i r i ng it to be c o m p a t i b l e wi th the 
ru le of law. T h u s , t he d o m e s t i c law m u s t be sufficiently c lear in its t e r m s 
to give c i t izens an a d e q u a t e indica t ion as to the c i r c u m s t a n c e s a n d 
condi t ions on which publ ic a u t h o r i t i e s a r e e m p o w e r e d to resor t to any 
such secre t m e a s u r e s (see Eur . C o u r t H R , Hal ford v. t he U n i t e d 
K i n g d o m j u d g m e n t of 25 J u n e 1997, Reports 1997-111, p . 1017, § 49) . 

59. Neve r the l e s s , t he C o m m i s s i o n ' s power to review compl i ance wi th 
the re levan t d o m e s t i c legis la t ion is l imi ted u n d e r t he Conven t i on . It is in 
the first place for the na t iona l a u t h o r i t i e s , no tab ly the cour t s , to i n t e r p r e t 
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and to apply t he d o m e s t i c law (see Eur . C o u r t H R , Fr iedl v. Aus t r i a 
j u d g m e n t of 31 J a n u a r y 1995, Series A no. 305-B, opinion of t he 
C o m m i s s i o n , pp . 22-23, § 58) . 

60. T h e C o m m i s s i o n has first e x a m i n e d the m o n i t o r i n g of t he 
app l i can t ' s t e l e p h o n e conversa t ion wi th t he fo rmer Soviet embassy . In 
this r espec t , the Fede ra l C o u r t m e n t i o n e d in its j u d g m e n t of 
14 S e p t e m b e r 1994 two sets of legal provisions (see p a r a g r a p h 30 of t he 
r e p o r t ) . It r e fe r red , first, to Art icle 1 of the Fede ra l Counci l ' s Dec ree of 
1958 on the Police Service of t he F e d e r a l Publ ic P rosecu to r ' s Office which 
a u t h o r i s e s the a u t h o r i t i e s to m o n i t o r a n d p r even t act ivi t ies capab le of 
e n d a n g e r i n g the i n t e rna l or e x t e r n a l secur i ty of the C o n f e d e r a t i o n (see 
p a r a g r a p h 37 of the r e p o r t ) . Refe rence was fu r the r m a d e to sect ions 66 et 
seq. of t he Fede ra l C r i m i n a l P r o c e d u r e Act which p e r m i t s the m o n i t o r i n g 
of t e l e p h o n e a n d pos ta l c o m m u n i c a t i o n s before c r imina l inves t iga t ions a r e 
i n s t i t u t ed (see p a r a g r a p h s 39 et seq. of t he r e p o r t ) . In this r espec t , the 
cour t found t h a t it was admiss ib le to ob t a in in fo rma t ion in o rde r to 
p r even t c r imina l offences aga ins t the S t a t e if t h e r e were c i r c u m s t a n c e s 
ind ica t ing t h a t such an offence was be ing p r e p a r e d . 

6 1 . In th is respec t , t he C o m m i s s i o n cons iders t h a t the p r e s e n t case 
r e l a t e d to f a r - reach ing secre t m e a s u r e s of surve i l l ance , in p a r t i c u l a r as to 
the app l i can t ' s profess ional act ivi t ies . As a r e su l t , specif icat ion in some 
deta i l would be r e q u i r e d in the d o m e s t i c legal provisions as to the 
envisaged m e a s u r e s (see t he Fdalford j u d g m e n t , loc. c i t . ) . 

62. As r e g a r d s Art ic le 1 of t he F e d e r a l Counc i l ' s d ec r ee r e fe r red to by 
t he F e d e r a l C o u r t , t he C o m m i s s i o n cons iders t h a t this provision is overly 
g e n e r a l a n d c a n n o t serve as a legal basis for t he m o n i t o r i n g of the 
app l i can t ' s t e l e p h o n e conversa t ion . 

63 . It is t r u e tha t t he second set of provis ions r e fe r red to, in pa r t i cu l a r 
sect ions 66 et seq. of the Fede ra l C r i m i n a l P r o c e d u r e Act , express ly refer 
to t he m o n i t o r i n g of t e l e p h o n e c o m m u n i c a t i o n s . Neve r the l e s s , these 
provisions also envisage var ious p rocedu ra l s a feguards w h e n i n t e r c e p t i n g 
t e l ephone conver sa t ions . T h u s , sec t ion 66 of the Act a u t h o r i s e s the 
inves t iga t ing j u d g e to m o n i t o r such conversa t ions ; accord ing to sect ions 
66 bis, ter and quater, t he inves t iga t ing j u d g e shal l t r a n s m i t his decision to 
m o n i t o r t e l e p h o n e conversa t ions wi th in twenty-four hours for approval to 
t h e P r e s i d e n t of t h e I n d i c t m e n t Division of t h e F e d e r a l C o u r t (see 
p a r a g r a p h 41 of t he r e p o r t ) . 

64. Howeve r , t h e r e is no indica t ion t h a t t h e p r o c e d u r e s m e n t i o n e d in 
sect ions 66 et seq. of t he Act were app l ied in t he app l i can t ' s case . In 
pa r t i cu l a r , no re fe rence is m a d e t h e r e t o in t h e j u d g m e n t of t he Fede ra l 
C o u r t of 14 S e p t e m b e r 1994. 

65. As a r e su l t , it has not been shown t h a t t h e m o n i t o r i n g of the 
app l i can t ' s t e l ephone conversa t ion compl ied wi th the r e q u i r e m e n t s 
u n d e r d o m e s t i c law. 
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66. T h e C o m m i s s i o n m u s t next e x a m i n e w h e t h e r t h e r e was a legal 
basis for t he c rea t ion and s to r ing of the ca rd at issue. 

67. It is t r u e t h a t accord ing to t he C o m m i s s i o n ' s case-law, a legal 
provision laying down the c i r c u m s t a n c e s in which in fo rma t ion m a y be 
ob t a ined will genera l ly provide a sufficient legal basis for the s u b s e q u e n t 
r e t e n t i o n of such m a t e r i a l (see McVeigh and O t h e r s v. the U n i t e d 
K i n g d o m , j o i n e d appl ica t ions nos. 8022/77, 8025/77 a n d 8027/77, C o m m i s 
sion's r epor t of 18 M a r c h 1981, Decis ions and R e p o r t s 25, p . 50, § 228). 

68. However , the Commis s ion has j u s t found t h a t Art ic le 1 of the 
Fede ra l Counci l ' s dec r ee of 1958, and sect ions 66 et seq. of the F e d e r a l 
C r i m i n a l P r o c e d u r e Act could not serve as a legal basis for m o n i t o r i n g 
t he app l i can t ' s t e l ephone conversa t ion (see p a r a g r a p h 64 above) . T h e s e 
provisions can equal ly not , t he re fo re , serve as a legal basis for t he 
c r ea t i on of t he a p p l i c a n t ' s ca rd . In this connec t ion , t he C o m m i s s i o n also 
no tes t h a t t he F e d e r a l C o u r t itself left open w h e t h e r sect ions 66 et seq. of 
t he Act also served as a legal basis to c r e a t e a ca rd and s tore the 
in fo rma t ion ob t a ined (see p a r a g r a p h 31 of t he r e p o r t ) . 

69. T h e r e s p o n d e n t G o v e r n m e n t have re fe r red , in add i t ion , to the 
Direc t ives appl icab le to the Process ing of Pe r sona l D a t a in the F e d e r a l 
A d m i n i s t r a t i o n a d o p t e d by the Swiss g o v e r n m e n t on 16 M a r c h 1981. 
T h e s e Di rec t ives con ta in provis ions as to the h a n d l i n g of such d a t a . 

70. In t he C o m m i s s i o n ' s opin ion , however , these Direc t ives do not 
provide the r e q u i r e d specif icat ion for such a f a r - r each ing m e a s u r e in t h a t 
t hey m e r e l y p r e s u p p o s e , bu t do not t h e m s e l v e s provide , a legal basis for 
t h e c r ea t i on a n d s to r ing of such in fo rmat ion . As a resu l t , they c a n n o t serve 
as a legal basis in this respec t . 

71 . T h u s , Swiss law did not provide a sufficient legal basis for the 
m o n i t o r i n g of t he app l i can t ' s t e l ephone conversa t ion , or for t he c rea t ion 
and s to r ing of t he card p r e p a r e d on h im. 

72. It c a n n o t t he re fo re be said tha t the i n t e r f e r ences at issue w e r e "in 
accordance wi th the law" for t he pu rposes of Art ic le 8 § 2 of the Conven t ion . 

73. In the c i r c u m s t a n c e s , t h e C o m m i s s i o n does not find it necessa ry 
fu r the r to cons ider w h e t h e r the in te r fe rences were "necessa ry in a 
d e m o c r a t i c society" wi th in the m e a n i n g of Art ic le 8 § 2 of the Conven t ion . 

Conclusion 

74. T h e C o m m i s s i o n conc ludes , by n ine votes to e ight , t h a t in the 
p r e s e n t case t h e r e has b e e n a viola t ion of Art ic le 8 of t he Conven t i on . 

D . As r e g a r d s A r t i c l e 13 o f t h e C o n v e n t i o n 

75. T h e app l ican t compla ins t h a t he did not have an effective r e m e d y 
at his disposal wi th in t he m e a n i n g of Art ic le 13 of t he C o n v e n t i o n in t h a t 
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t he Fede ra l C o u r t refused to g r a n t h im c o m p e n s a t i o n or even to dec la re 
t he unlawfulness of t he var ious m e a s u r e s in issue. It does not suffice, in 
t he app l i can t ' s opinion, t h a t he was able to i n s t i t u t e p roceed ings in which 
he r e q u e s t e d t he a m e n d m e n t of c e r t a i n facts m e n t i o n e d on the ca rd . 

76. Art ic le 13 of the Conven t ion s t a t e s : 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

77. Accord ing to t he C o n v e n t i o n o r g a n s ' case-law, Art ic le 13 r e q u i r e s 
the provision of a r e m e d y at na t iona l level al lowing the c o m p e t e n t 
d o m e s t i c a u t h o r i t y bo th to dea l wi th t he s u b s t a n c e of t he re levan t 
C o n v e n t i o n compla in t and to g r a n t a p p r o p r i a t e relief, a l t h o u g h 
C o n t r a c t i n g S t a t e s a r e afforded some d i sc re t ion as to t he m a n n e r in 
which they conform to the i r obl iga t ions u n d e r this provision (see the 
Fdalford j u d g m e n t ci ted above, p . 1020, § 64) . 

78. In t he p re sen t case , the appl ican t filed an admin i s t r a t ive - l aw 
act ion wi th t he F e d e r a l C o u r t , c l a iming c o m p e n s a t i o n for t he unlawful 
en t ry i n to t he ca rd index of the Fede ra l Publ ic P rosecu to r ' s Office. T h e 
F e d e r a l C o u r t could have d e t e r m i n e d t h e unlawfulness of the var ious 
m e a s u r e s a n d also awarded c o m p e n s a t i o n . However , on 14 S e p t e m b e r 
1994, a f te r conduc t i ng a h e a r i n g , the F e d e r a l C o u r t d i smissed the 
app l i can t ' s ac t ion , inter alia, as not all the g r o u n d s for a w a r d i n g 
c o m p e n s a t i o n had b e e n m e t (see p a r a g r a p h s 28 et seq. of t he r e p o r t ) . 

79. In t he C o m m i s s i o n ' s opin ion , t he r e fo re , the app l ican t had a r e m e d y 
at his disposal m e e t i n g the r e q u i r e m e n t s of Art ic le 13 of t he Conven t ion . 

Conclusion 

80. T h e C o m m i s s i o n concludes , unan imous ly , t h a t in t he p r e s e n t case 
t h e r e has been no violat ion of Art ic le 13 of t he Conven t ion . 

E. R e c a p i t u l a t i o n 

8 1 . T h e C o m m i s s i o n concludes , by n ine votes to e igh t , t h a t in the 
p r e s e n t case t h e r e has been a viola t ion of Art ic le 8 of t he Conven t i on 
( p a r a g r a p h 74). 

82. T h e C o m m i s s i o n concludes , u n a n i m o u s l y , t h a t in t he p r e s e n t case 
t h e r e has b e e n no violat ion of Ar t ic le 13 of t h e Conven t i on ( p a r a g r a p h 80). 

M.F. B U Q U I C C H I O 

S e c r e t a r y 
to the Firs t C h a m b e r 

N. B R A T Z A 

Ac t ing P re s iden t 
of t he Firs t C h a m b e r 
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D I S S E N T I N G O P I N I O N O F M r M A R X E R 
J O I N E D B Y M r W E I T Z E L , M r s L I D D Y , 

M r C O N F O R T I , M r B É K É S , M r R E S S , M r P E R E N I C 
A N D M r s H I O N 

I r e g r e t t h a t I c a n n o t ag r ee wi th t he conclusion of t he major i ty t h a t the 
m e a s u r e s a t issue were not "in acco rdance wi th t he law" wi th in the 
m e a n i n g of Art ic le 8 § 2 of the Conven t i on . 

T h e point of d e p a r t u r e in this respec t is t he F e d e r a l C o u r t ' s j u d g m e n t 
of 14 S e p t e m b e r 1994 which m e n t i o n e d two se ts of legal provis ions. It 
m e n t i o n e d , on t he one h a n d , Art ic le 1 of t he F e d e r a l Counci l ' s D e c r e e of 
1958 on the Police Service of the Fede ra l Publ ic P rosecu to r ' s Office, which 
a u t h o r i s e s the a u t h o r i t i e s to m o n i t o r and p reven t act ivi t ies capab le of 
e n d a n g e r i n g the i n t e r n a l or ex t e rna l secur i ty of t he S t a t e ; and , on t h e 
o the r , sect ions 66 et seq. of the Fede ra l C r i m i n a l P r o c e d u r e Act , which 
p e r m i t t e d the m o n i t o r i n g of t e l ephone and postal c o m m u n i c a t i o n s 
before c r imina l inves t iga t ions a r e i n s t i t u t e d (see p a r a g r a p h 60 of t he 
r e p o r t ) . 

I accept t h a t t he se provisions served as a legal basis for the m o n i t o r i n g 
of the app l i can t ' s t e l ephone conversa t ion . 

T h e issue t h e n ar ises w h e t h e r t h e r e was a legal basis for t h e c rea t ion 
a n d s to r ing of the ca rd at issue. In this r espec t , t h e F e d e r a l C o u r t left open 
w h e t h e r these provisions also served as a legal basis to c r e a t e a card and 
s to re the in fo rma t ion o b t a i n e d , as the app l i can t ' s ac t ion a p p e a r e d 
un founded for o t h e r r ea sons . 

However , acco rd ing to t he C o m m i s s i o n ' s casedaw, a legal provision 
laying down the c i r c u m s t a n c e s , for in s t ance , in which fingerprints, 
p h o t o g r a p h s and o t h e r in fo rmat ion m a y be ob t a ined on a pe r son , will 
provide sufficient legal basis for the s u b s e q u e n t r e t e n t i o n of such 
m a t e r i a l (see M c V e i g h a n d O t h e r s v. the U n i t e d K i n g d o m , j o ined 
app l ica t ions nos. 8022/77, 8025/77 a n d 8027/77 , C o m m i s s i o n ' s r epor t of 
18 M a r c h 1981, Decis ions and R e p o r t s (DR) 25, p . 50, § 228). 

In my opinion, t he r e fo re , sect ions 66 et seq. of t he F e d e r a l C r i m i n a l 
P r o c e d u r e Act, which p e r m i t t e d t he m o n i t o r i n g of the app l i can t ' s 
t e l ephone conversa t ion , could also be cons ide red as p e r m i t t i n g , at least 
init ially, the p r e p a r a t i o n a n d s tor ing of i n fo rma t ion on the app l i can t . 

In add i t ion , t he Direc t ives appl icable to t he Process ing of Pe r sona l 
D a t a in the F e d e r a l A d m i n i s t r a t i o n a d o p t e d by the Swiss g o v e r n m e n t on 
16 M a r c h 1981 (see p a r a g r a p h 42 of t he r e p o r t ) , concern the h a n d l i n g of 
such d a t a . For i n s t a n c e , t he Direc t ives list the condi t ions , upon r e q u e s t of 
t he pe r son conce rned , for co r r ec t i ng any d a t a which prove to be incor rec t , 
and for c o m m u n i c a t i n g such d a t a to o t h e r pe r sons . D a t a which have 
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become useless should be des t royed , subject to t he i r deposi t in the 
archives of t he C o n f e d e r a t i o n . 

It is recal led t h a t the Fede ra l C o u r t , in its j u d g m e n t of 14 S e p t e m b e r 
1994, cons idered t h a t t he m o n i t o r i n g of the app l i can t ' s t e l ephone 
conversa t ion h a d a sufficient legal basis u n d e r d o m e s t i c law. In t he light 
of t he C o m m i s s i o n ' s case-law, it follows t h a t this legal basis also sufficed 
for the s to r age of t he card p r e p a r e d on the app l i can t . 

T h e in t e r f e r ences were , the re fo re , "in acco rdance wi th t he law" wi th in 
the m e a n i n g of Art ic le 8 § 2 of the Conven t i on . 

As r e g a r d s the r e m a i n i n g condi t ions to be e x a m i n e d u n d e r Art ic le 8 § 2 
of the Conven t ion , the Fede ra l C o u r t , in its j u d g m e n t of 14 S e p t e m b e r 
1994, found tha t offences aga ins t the S t a t e a n d na t iona l defence jus t i f ied 
such in t e r f e rences (see p a r a g r a p h 31 of t he r e p o r t ) . T h e in te r fe rences a t 
issue w e r e , t he re fo re , u n d e r t a k e n "in t he i n t e r e s t s of na t iona l secur i ty" 
wi th in the m e a n i n g of Art ic le 8 § 2 of t he Conven t i on . 

In e x a m i n i n g w h e t h e r t he m e a s u r e s were "necessa ry in a d e m o c r a t i c 
society" wi th in t he m e a n i n g of Art ic le 8 § 2 of t he C o n v e n t i o n , the 
in t e re s t of t he r e s p o n d e n t S t a t e in p r o t e c t i n g its na t iona l secur i ty m u s t 
be ba l anced aga ins t the se r iousness of the in t e r f e rence wi th the 
app l i can t ' s r ight to respec t for his p r iva te life. Whi l e t h e m a r g i n of 
app rec i a t i on avai lable to a S l a t e in choos ing the m e a n s for ach iev ing the 
l eg i t ima t e a im of p r o t e c t i n g na t iona l secur i ty is in such cases a wide one , 
t h e r e m u s t neve r the l e s s exist a d e q u a t e a n d effective g u a r a n t e e s aga ins t 
abuse (see Eu r . C o u r t H R , L e a n d e r v. Sweden j u d g m e n t of 26 M a r c h 1987, 
Ser ies A no. 116, p . 25, §§ 59-60). 

In t he p r e s e n t case , only one t e l e p h o n e conversa t ion of t he appl icant 
was m o n i t o r e d , and only t h a t l imi ted i n fo rma t ion was s to red on the 
app l i can t ' s card of 24 D e c e m b e r 1981, n a m e l y t h a t he was a contac t 
pe r son wi th the R u s s i a n e m b a s s y a n d did bus iness wi th a pa r t i cu l a r 
company . As t he F e d e r a l C o u r t no ted in its j u d g m e n t of 14 S e p t e m b e r 
1994, t h e r e was no indica t ion t h a t t he a u t h o r i t i e s cons ide red the 
app l ican t to be a spy (see p a r a g r a p h 34 of t he r e p o r t ) . 

Moreover , var ious sa feguards have b e e n in t roduced in respec t of 
in fo rma t ion s to red in such a way. Refe rence has j u s t been m a d e to the 
1981 Direc t ives appl icable to t he Process ing of P e r s o n a l D a t a in the 
F e d e r a l A d m i n i s t r a t i o n which list, inter alia, the condi t ions , upon r eques t 
of the p e r s o n conce rned , for co r r ec t i ng any d a t a which prove to be 
incor rec t , a n d for c o m m u n i c a t i n g such d a t a to o t h e r pe r sons . T h e r e f o r e , 
u n d e r t h e s e Direc t ives t he individual has to be in formed, upon r e q u e s t , 
abou t t he ex i s tence of t he ca rd and the i n fo rma t ion it con ta ins . T h e 
individual can t h e n ask for cor rec t ions to be m a d e to this i n fo rma t ion . 

In add i t ion , in 1990, the F e d e r a l Counci l i ssued an O r d e r on t he 
P rocess ing of F e d e r a l Na t iona l Secur i ty D o c u m e n t s , and t h e post of 
special officer in c h a r g e of t he se d o c u m e n t s was c r e a t e d . T h e special 
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officer was indeed able to be of ass i s tance to t h e app l ican t (see p a r a 
g r a p h 43 of the r e p o r t ) . 

In this r espec t , r e fe rence can be m a d e to t he C o m m i s s i o n ' s case- law 
accord ing to which the g u a r a n t e e s provided for in t he 1990 O r d e r a r e 
sufficient to p r even t po t en t i a l abuses which m a y be e n g e n d e r e d by such a 
sys tem of secre t survei l lance (see M a r t i n v. Swi tze r land , app l ica t ion 
no. 25099/94, C o m m i s s i o n decision of 5 Apri l 1995, D R 81-B, p. 136). 

Finally, p u r s u a n t to the 1992 Fede ra l D e c r e e on the C o n s u l t a t i o n of 
D o c u m e n t s of t he Fede ra l Publ ic P rosecu to r ' s Office, the app l i can t ' s c a rd 
has m e a n w h i l e b e e n r emoved from the c e n t r a l c a rd index and t r a n s f e r r e d 
to t he F e d e r a l Archives , w h e r e for fifty years t h e r e will be no access to it 
(see p a r a g r a p h 43 of the r e p o r t ) . 

As a resu l t , t a k i n g in to account the m a r g i n of app rec i a t i on which is left 
to C o n t r a c t i n g S t a t e s in such cases (see t he L e a n d e r j u d g m e n t c i ted 
above) , t he i n t e r f e r ences to which the app l ican t was subjec ted canno t be 
said to have b e e n d i s p r o p o r t i o n a t e to t he l eg i t ima t e a im p u r s u e d . T h e 
in t e r f e rences could the re fo re r easonab ly be cons ide red "necessa ry in a 
d e m o c r a t i c society in the i n t e r e s t s of na t iona l secur i ty" wi th in t he 
m e a n i n g of Art ic le 8 § 2 of the C o n v e n t i o n . 

As a r e su l t , t h e r e has been no viola t ion of Ar t ic le 8 of the Conven t ion . 
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S U M M A R Y 1 

Non-disclosure to the defence of evidence held by the prosecution, on 
grounds of public interest immunity 

Article 6 § 1 

Criminal proceedings - Fair hearing - Adversarial trial - Equality of arms - Disclosure of 
evidence - Duty of prosecution to disclose evidence - Non-disclosure to the defence of evidence 
held by the prosecution, on grounds of public interest immunity - Procedural safeguards -
Balance between public interest and the rights of the defence 

* 

The applicants were convicted of murder, assault and robbery. They appealed to 
the Court of Appeal. At the first hearing, the prosecution submitted to the court a 
document which was not shown to defence counsel and sought a ruling on 
disclosure. As defence counsel declined to undertake not to disclose the matter to 
their clients or their solicitors, the hearing proceeded ex parte. The court 
subsequently refused to order disclosure. At the start of the hearing of the 
substantive appeal, defence counsel invited the court to order disclosure of 
the name of any person to whom a reward had been paid for information given to 
the police. The prosecution showed relevant documents to the court but not to 
the defence. The court refused to order disclosure and subsequently upheld the 
applicants' convictions. Leave to appeal to the House of Lords was refused but the 
convictions were later referred back to the Court of Appeal by the Criminal Cases 
Review Commission, on the basis that the fact that a witness had received a reward 
and immunity from prosecution had not previously been disclosed to the defence 
on grounds of public interest immunity. 

Held 
Article 6 § 1: The right to an adversarial trial meant, in a criminal case, that both 
the prosecution and the defence had to be given the opportunity to have knowledge 
of and comment on the observations filed and the evidence adduced by the other 
party. In addition, the prosecuting authorities had to disclose to the defence all 
material evidence in their possession for or against the accused. However, the 
entitlement to disclosure of relevant evidence was not an absolute right. In any 
criminal proceedings there might be competing interests which had to be 
weighed against the rights of the accused. In some cases, it might be necessary to 
withhold certain evidence from the defence so as to preserve the fundamental 
rights of another individual or to safeguard an important public interest. 
However, only such measures restricting the rights of the defence as were strictly 
necessary were permissible under Article 6 § 1. Moreover, any difficulties caused to 

1. This summary by the Registry does not bind the Court. 
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the defence by a limitation on its rights had to be sufficiently counterbalanced by 
the procedures followed by the judicial authorities. Where evidence had been 
withheld from the defence on public interest grounds, it was not the role of the 
Court to decide whether or not such non-disclosure was strictly necessary since, 
as a general rule, it was for the national courts to assess the evidence before 
them; rather, the Court had to ascertain whether the decision-making procedure 
in each case complied, as far as possible, with the requirements of adversarial 
proceedings and equality of arms and incorporated adequate safeguards to 
protect the interests of the accused. In the present case, the prosecution had 
withheld relevant evidence at first instance without notifying the judge, on 
grounds of public interest. Such a procedure, whereby the prosecution itself 
at tempts to assess the importance of concealed information to the defence and 
weigh this against the public interest in keeping the information secret, could not 
comply with the requirements of Article 6. While at the appeal stage the defence 
had been informed that information had been withheld and the Court of Appeal 
had twice reviewed the undisclosed evidence in ex parte hearings before deciding in 
favour of non-disclosure, this procedure could not remedy the unfairness resulting 
from the absence of any scrutiny of the withheld evidence by the trial judge. The 
latter had seen the witnesses and had been fully versed in all the evidence and 
issues in the case and would have been in a position to monitor the need for 
disclosure throughout the trial, whereas the Court of Appeal had been obliged to 
carry out its appraisal ex post facto and might even, to a certain extent, have been 
unconsciously influenced by the jury's verdict of guilty into underestimating the 
significance of the undisclosed evidence. Consequently, the prosecution's failure 
to lay the evidence before the trial judge and to permit him to rule on the 
question of disclosure had deprived the applicants of a fair trial. 
Conclusion: violation (unanimously). 

Article 41: The Court considered that the finding of a violation constituted in itself 
sufficient just satisfaction for any non-pecuniary damage which the applicants 
might have suffered. It made an award in respect of costs and expenses. 

Case-law cited by the Court 

Brandstetter v. Austria, judgment of 28 August 1991, Scries A no. 211 
Edwards v. the United Kingdom, judgment of 16 December 1992, Series A 
no. 247-B 
Doorson v. the Netherlands, judgment of 26 March 1996, Reports of Judgments and 
Decisions 1996-11 
Van Mechelen and Others v. the Netherlands, judgment of 23 April 1997, 
Reports 1997-III 
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In t h e c a s e o f R o w e a n d Dav i s v. the U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n R igh t s , s i t t ing , in acco rdance with 

Art ic le 27 of t he Conven t i on for t he P ro tec t ion of H u m a n Righ t s and 
F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , as a m e n d e d by Pro toco l 1 

No . 11, a n d the re levan t provis ions of t h e Rules of C o u r t 2 , as a G r a n d 
C h a m b e r composed of the following j u d g e s : 

M r L . WlLDHABER, President, 
M r s E. P A L M , 

M r L. F E R R A R I B R A V O , 

M r L. C A F I . I S C H , 

M r J . - P . C O S T A , 

M r W. F U H R M A N N , 

M r K . J U N G W I E R T , 

M r M. F I S C H B A C H , 

M r B. Z U P A N C I C , 

Mrs N . V A J I C , 

M r J . H E D I G A . N , 

Mrs W. T H O M A S S E N , 

M r s M. T S A T S A - N I K O L O V S K A , 

M r T . P A N T I R U , 

M r E. L E V I T S , 

M r K. TRAJA, 
Sir J o h n L A W S , ad hoc judge, 

and also of Mrs M. D E BOER-BUQUICCHIO, Deputy Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 201 O c t o b e r 1999 and on 26 J a n u a r y 

2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to the C o u r t by t he E u r o p e a n C o m m i s s i o n of 
H u m a n R i g h t s (" the C o m m i s s i o n " ) on 12 M a r c h 1999, w i th in t h e t h r e e -
m o n t h per iod laid down by fo rmer Art ic les 32 § 1 and 47 of the 
Conven t ion . It o r ig ina ted in an app l ica t ion (no. 28901/95) aga ins t t he 
U n i t e d K i n g d o m of G r e a t Br i t a in a n d N o r t h e r n I r e l a n d lodged wi th t he 
C o m m i s s i o n u n d e r fo rmer Art ic le 25 by two Bri t i sh na t iona l s , M r R a p h a e l 
Rowe and M r Michae l Davis , on 20 D e c e m b e r 1993. 

T h e C o m m i s s i o n ' s r eques t re fe r red to fo rmer Ar t ic les 44 a n d 4 8 and to 
the dec l a r a t i on w h e r e b y t h e U n i t e d K i n g d o m recognised the compulsory 

1-2. Noie by the Registry. Protocol No. 11 and the Rules of Court came into force on 1 November 
1998. 
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j u r i sd i c t ion of the C o u r t ( fo rmer Art ic le 46). T h e object of t he r eques t was 
to ob t a in a decision as to w h e t h e r t he facts of t he case disclosed a b r e a c h 
by t he r e sponden t S t a t e of its obl iga t ions u n d e r Art ic le 6 of t he 
Conven t ion . 

2. In accordance wi th the provisions of Art ic le 5 § 4 of Protocol No. 
11 t a k e n t o g e t h e r wi th Rules 100 § 1 a n d 24 § 6 of the Rules of C o u r t , 
a panel of t he G r a n d C h a m b e r dec ided on 31 M a r c h 1999 tha t t h e 
case would be e x a m i n e d by the G r a n d C h a m b e r of t he C o u r t . T h e 
G r a n d C h a m b e r inc luded ex officio Sir Nicolas B r a t z a , t he j u d g e 
e lec ted in respec t of t he U n i t e d K i n g d o m (Article 27 § 2 of the 
C o n v e n t i o n a n d Rule 24 § 4), M r L. W i l d h a b e r , t he P r e s i d e n t of t he 
C o u r t , Mrs E. P a l m , Vice -Pres iden t of t he C o u r t , a n d M r J.-P. C o s t a 
a n d M r M. F ischbach , Vice -Pres iden t s of Sect ions (Art icle 27 § 3 of the 
Conven t i on a n d Rule 24 §§ 3 a n d 5 (a ) ) . T h e o t h e r m e m b e r s 
appo in t ed to c o m p l e t e t he G r a n d C h a m b e r w e r e M r L. F e r r a r i Bravo, 
M r L. Cafl isch, M r W. F u h r m a n n , M r K. J u n g w i e r t , M r B. Zupanc ic , 
M r s N . Vajic, M r J . H e d i g a n , M r s W. T h o m a s s e n , M r s M. T s a t s a -
Nikolovska, M r T . Pan j l ru , M r E. Levits a n d M r K. T r a j a (Rule 24 
§ 3). 

Subsequen t ly Sir Nicolas Bra t za , who had t a k e n pa r t in the 
C o m m i s s i o n ' s e x a m i n a t i o n of t he case , w i t h d r e w from s i t t ing in t he 
G r a n d C h a m b e r (Rule 28). T h e U n i t e d Kingdom G o v e r n m e n t (" the 
G o v e r n m e n t " ) accordingly a p p o i n t e d Sir J o h n Eaws to sit as an ad hoc 
j u d g e (Article 27 § 2 of the Conven t i on a n d Rule 29 § 1). 

3. In accordance wi th t he decision of the G r a n d C h a m b e r , a h e a r i n g in 
th is case a n d in the cases of J a s p e r v. t he U n i t e d K i n g d o m (appl ica t ion 
no. 27052/95) and Fitt v. the U n i t e d K i n g d o m (appl ica t ion no. 29777/96) 
took place in publ ic in t h e H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 
20 O c t o b e r 1999. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r M. E A T O N , D e p u t y Lega l Adviser , Fore ign a n d 

C o m m o n w e a l t h Office, 
M r R. C R A N S T O N , So l ic i to r -Genera l , 

M r J . E A D I E , Ba r r i s t e r - a t -Law, 

M r R. H E A T O N , H o m e Office, 
M s G. H A R R I S O N , H o m e Office, 
M r C. B U R K E , C u s t o m s and Excise, 
Ms F. R U S S E L L , C r o w n P rosecu t ion Service, 
M r A. C H A P M A N , Law Officer 's D e p a r t m e n t , 

Agent, 

Counsel, 

Advisers: 
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(b) for the applicant 
M r B. E M M E R S O N , Ba r r i s t e r - a t -Law, Counsel, 
M s M. C U N N E E N , Solici tor (L ibe r ty ) , 
Ms P. K A U F M A N , Bar r i s t e r - a t -Law, 
M r S. Y O U N G , Solicitor, 

M r A.B.R. M A S T E R S , Ba r r i s t e r - a t -Law, Advisers. 

T h e C o u r t h e a r d add res se s by M r E m m e r s o n a n d Mr C r a n s t o n a n d also 
the i r repl ies to ques t ions pu t by several of its m e m b e r s . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. The offences 

4. D u r i n g the night of 15 to 16 D e c e m b e r 1988, a ser ies of offences 
occur red in Sur rey , E n g l a n d . 

T h e first, which m a y have occu r red s o m e t i m e af ter 1.30 a .m. , involved 
an a t t a c k on two m e n in a p a r k e d car in a field n e a r a publ ic house in 
Fickleshal l . J u s t af ter t he conclus ion of sexual act ivi t ies b e t w e e n the two 
m e n (Mr Ely and M r H u r b u r g h ) , two m a s k e d m e n a p p e a r e d . O n e ca r r i ed 
a knife, the o t h e r a gun . Ely was pul led out of the car and 10 pounds 
s te r l ing (GBP) was t a k e n from h im. O n o rde r s , he lay face down on the 
g r o u n d while the m a n with the knife kept g u a r d over h im. Ely b e c a m e 
aware of a th i rd m a s k e d m a n . T h e robbers w a n t e d to t ake t he car which 
be longed to H u r b u r g h , who objec ted a n d was a t t a c k e d . Ely was m a d e to 
crawl over to w h e r e H u r b u r g h was lying t ied up . H e was also t ied u p and 
gagged . Pe t ro l was s p r e a d a r o u n d bo th of t h e m . Ely saw a lit c i g a r e t t e a n d 
passed out . W h e n he recovered consciousness , H u r b u r g h ' s Aus t in Pr incess 
car had gone and H u r b u r g h was d e a d . T h e a t t a c k e r s had a b a n d o n e d a 
s to len Spitf ire ca r in which they h a d a r r ived on t h e scene in t h e e n t r a n c e 
to a field, about 500 m e t r e s away. 

5. Th is offence was followed, a t abou t 3.40 a.m., by t h r e e m a s k e d 
robbers a r r iv ing at t he N a p i e r household in O x t e d . T h e y e n t e r e d by a 
back window. Two of t h e m wen t into T i m o t h y N a p i e r ' s room; one had a 
knife, the o t h e r a gun. M e a n w h i l e , R i c h a r d N a p i e r ( the fa ther ) was 
a w a k e n e d by the th i rd robber a r m e d wi th a revolver. H e was t a k e n in to 
T i m o t h y ' s room. Both were told they would be shot if they did not 
c o o p e r a t e . T h e y a t t a c k e d the robbers and forced t h e m downs ta i r s . In t he 
s t rugg le , T i m o t h y N a p i e r ' s a r m was cut and an a r t e r y was severed. 
R i c h a r d N a p i e r was forced back ups t a i r s to t he b e d r o o m w h e r e his wife 
was wai t ing . A knife was po in ted at he r a n d she was told to r emove he r 
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r ings a n d jewel le ry or her f ingers would be cut off. T h e o t h e r two robbe r s 
r a n s a c k e d t h e room before all t h r e e fled t a k i n g T i m o t h y ' s T o y o t a car . 
T i m o t h y N a p i e r was r u s h e d to hosp i ta l . H e was found to have a s t ab 
wound to his back t h a t had p u n c t u r e d the p leura l cavity a n d r equ i r ed t he 
inser t ion of a ches t d r a i n . H u r b u r g h ' s car was found a b a n d o n e d nearby . 

6. At 5 a.m., a t the h o m e of Mrs Spicer in F e t c h a m , she and he r 
p a r t n e r (Mr A lmond) awoke to Find t h r e e m a s k e d m e n in the i r b e d r o o m . 
T h e y were asked for money, j ewe l l e ry and car keys. T h e y told t he 
i n t r u d e r s w h e r e to find t h e m . Spicer and Almond were bound and gagged 
and the house was r ansacked . It was near ly an h o u r before the robbe r s left, 
t ak ing a large a m o u n t of p rope r ty and the couple ' s two ca r s , a R e n a u l t and 
a Cava l ie r . T i m o t h y N a p i e r ' s Toyota was found a b a n d o n e d nearby . 

B. T h e reward , i n v e s t i g a t i o n a n d a r r e s t s 

7. T h e r e was cons iderab le in t e re s t in the above even t s , inc luding 
publ ica t ion in t h e na t i ona l m e d i a b e t w e e n 17 a n d 19 D e c e m b e r 1988 of 
the offer of a r e w a r d of G B P 25,000 for in fo rma t ion l ead ing to t h e 
convict ion of the offenders . O n Sunday 18 D e c e m b e r the police inc ident 
room received in fo rma t ion tha t t he pe r sons responsib le for t he m u r d e r 
and o t h e r offences were living a t 25 Lawr ie Pa rk Road , S y d e n h a m , Sou th 
London ("No. 25") . In add i t ion , the cal ler said tha t a cons iderab le q u a n t i t y 
of p rope r ty which had been s tolen d u r i n g the course of t he robber ies h a d 
been t a k e n by o t h e r pe r sons r e s iden t at No. 25 a n d s to red at t he flat of a 
female associa te at 71 Q u e e n Ade la ide C o u r t . 

8. No . 25 was owned by M r Smi th , who occupied t he g r o u n d floor a n d 
b a s e m e n t . T h e r e m a i n d e r of t he house , cons is t ing of the two u p p e r floors, 
was divided in to flats occupied by the app l i can t s , R a p h a e l Rowe a n d 
Michae l Davis , a m o n g s t o t h e r s . R a n d o l p h J o h n s o n visited t he house from 
t i m e to t i m e , mos t r ecen t ly to he lp r epa i r the wi r ing and var ious e lect r ica l 
app l iances , and he was said to have been t h e r e on the night of 
15 D e c e m b e r 1988. Rowe, Davis and J o h n s o n were black. 

9. T h r e e wh i t e m e n also lived a t No . 25 : M a r k J o b b i n s , N o r m a n 
D u n c a n and S h a n e Griffin (" the Jobbins G r o u p " ) . T h e y were t h e n aged 
29, 21 a n d 19 yea r s respect ively. D u n c a n and Griffin sniffed glue on a 
r e g u l a r basis . All t h r e e h a d c r i m i n a l r ecords . 

10. As a resu l t of t he in fo rmat ion received by the police, s ea rch 
w a r r a n t s w e r e o b t a i n e d for each of t he two addres se s and were execu ted 
s imu l t aneous ly a t 7.50 a .m. on 19 D e c e m b e r 1988. In a s e a r c h of No. 25 
ca r r i ed ou t s o m e t i m e be tween 2.15 p .m. on 19 D e c e m b e r a n d 5 a .m. on 
20 D e c e m b e r , t he police found a brooch from the Sp ice r /Almond robbery 
in Rowe ' s w a s t e p a p e r ba ske t . O t h e r Sp ice r /Almond i t e m s were found in a 
s t o r e r o o m and , also in the s t o r e r o o m , were some porce la in figurines (not 
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c o n n e c t e d wi th these offences) which bore Davis 's fingerprints. Blood 
s t a ins on a j acke t found in Rowe's b e d r o o m were ana lysed a n d found to 
be of a blood g r o u p s h a r e d by 8% of the popu la t ion , inc lud ing the m u r d e r 
v ic t im, H u r b u r g h . Rowe, Davis , J o b b i n s and Griffin were a r r e s t e d on 
suspicion of a g g r a v a t e d burg la ry . D u n c a n was a r r e s t e d on 21 D e c e m b e r . 

11. K a t e Wi l l i amson , a 16-year-old school s t u d e n t a n d girlfr iend of 
Rowe, p roduced to the police a n u m b e r of i t e m s from the Sp ice r /Almond 
robbery , inc lud ing two e t e r n i t y r ings , a yellow m e t a l wa t ch s t r a p and a 
lady's wa tch . She told t h e m tha t she visited Rowe qu i t e r egu la r ly and was 
t h e r e d u r i n g the night of 15 D e c e m b e r 1988. She said t h a t she did not 
know Jobbins , D u n c a n or Griffin except by s ight . 

12. J o a n n e G a s s a r i n fo rmed t h e police t h a t she h a d s tayed wi th 
a n o t h e r r e s iden t of No. 25, J a s o n Cooper , for a per iod in 1988. She knew 
Davis , Rowe, J o b b i n s , D u n c a n a n d Griffin. She had been a t No . 25 d u r i n g 
the night of 15 D e c e m b e r 1988 a n d had s tayed in Coope r ' s room. 

13. T h e o t h e r s ea rch w a r r a n t was execu ted a t 71 Q u e e n Adela ide 
C o u r t . It r e su l t ed in t he a r r e s t of t he t e n a n t , B e r n a d e t t e R o b e r t s , who 
was the gir lfr iend of J o b b i n s , and the recovery of a la rge a m o u n t of s tolen 
p rope r ty . 

14. J o h n s o n was a r r e s t e d on 6 J a n u a r y 1989 af ter a n ex tens ive car 
chase by several police officers. At the t i m e , he was ca r ry ing a revolver. 
In his s t a t e m e n t he a g r e e d t h a t he had been to No. 25 on several 
occasions and , on the night in q u e s t i o n , was probably t h e r e un t i l la te . H e 
den ied involvement in t he offences a n d said in police in te rv iews tha t he 
migh t have spent the n ight wi th a gir l fr iend. 

C. T h e trial 

15. T h e t r ia l of t he two app l i can t s and J o h n s o n took place a t the 
C e n t r a l C r i m i n a l C o u r t in F e b r u a r y 1990. 

16. T h e p rosecu t ion case was tha t the t h r e e m e n h a d been involved in 
each inc ident . It was a r g u e d t h a t t h e r e was evidence to link t h e offences: 
the A u s t i n Pr incess s tolen from H u r b u r g h was found at t he scene of t he 
N a p i e r robbery; the Toyo ta s to len from the Nap ie r s was found a b a n d o n e d 
close to the Sp ice r /Almond househo ld ; a n d the vehicles s to len from the 
l a t t e r couple were connec ted to t he occupan t s of No . 25 . In add i t ion , t he 
wi tnesses to each of the robbe r i e s had descr ibed a t e a m of t h r e e robbers , 
a t least one of w h o m was ca r ry ing a g u n a n d a second one a knife, d ressed 
in black a n d w e a r i n g ba lac lavas . 

17. T h e p rosecu t ion rel ied subs tan t i a l ly upon the evidence of t he 
Jobbins G r o u p . T h e l a t t e r a d m i t t e d hav ing jo in t ly s to len t he Spitfire 
which had been found a b a n d o n e d n e a r t he scene of t h e first r obbe ry and 
m u r d e r , and hav ing d r iven the R e n a u l t a n d Cava l i e r s tolen at t h e last 
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robbery to a field in S idcup w h e r e they had set fire to t h e m . T h e y gave 
ev idence , inter alia, t h a t on t h e n ight of 15 to 16 D e c e m b e r , Rowc had 
asked if he could use t he Spitf i re and t h a t he , Davis and a n o t h e r black 
m a n had r e q u e s t e d he lp in o t h e r ways, such as the loan of a ba lac lava and 
ass i s tance in s t a r t i n g the Spitf i re . T h e J o b b i n s G r o u p also gave evidence 
r e l a t i ng to the events of the following m o r n i n g (16 D e c e m b e r ) , w h e n Rowe 
had al legedly m a d e a n u m b e r of i nc r imina t i ng c o m m e n t s abou t his own 
involvement in t he c r imes a n d had r e q u e s t e d t h e m to dispose of t he s tolen 
Sp ice r /Almond ca r s and to s to re the s tolen p rope r ty e l sewhere . 

18. In add i t ion , the p rosecu t ion rel ied on the evidence of K a t e 
Wi l l i amson tha t Rowe had left her d u r i n g the night of 15 to 16 D e c e m b e r 
and had r e t u r n e d the following m o r n i n g at 6.30 a.m.; t ha t he gave her 
r ings from the N a p i e r robbery in o rde r to have t h e m va lued; t h a t he 
sc ra tched his bedroom window will) one of the d i a m o n d rings and I hat he 
told her abou t the s to len cars . T h e p rosecu t ion also rel ied on the evidence 
of J o a n n e C a s s a r , t h a t she had been given a p lan t by Davis t h a t , it was 
sugges ted , c a m e from the boot of the car s to len from A l m o n d . Finally, 
M a r t i n T o d d , an i n m a t e a t H e r Majes ty ' s Pr ison Br ix ton w h e r e J o h n s o n 
h a d been held on r e m a n d , gave evidence of i n c r i m i n a t i n g r e m a r k s 
al legedly m a d e to h im by J o h n s o n . 

19. All t h r e e of t h e accused d e n i e d any involvement in t h e offences. 
T h e i r defence rel ied on the facts tha t K a t e Wi l l i amson and o t h e r s had 
given evidence tha t Rowe and Davis had been in the i r c o m p a n y at t imes 
d u r i n g the night of 15 to 16 D e c e m b e r which were incons i s t en t w i th a 
s igh t ing of t he Spitf ire a t a s imi lar t ime close to the scene of the 
H u r b u r g h m u r d e r and tha t the vic t ims of the offences, inc lud ing Ely, the 
N a p i e r s and Spicer, had descr ibed the i r a t t a c k e r s as wh i t e . O n beha l f of 
J o h n s o n it was a r g u e d t h a t t h e r e was no evidence of his involvement in the 
p r e p a r a t o r y acts or s u b s e q u e n t d isposals . 

20. T h e defence s u b m i t t e d t h a t m a n y of the wi tnesses for the 
p rosecu t ion were un re l i ab le . T h u s , Ely's evidence included a n u m b e r of 
incons is tencies , as did the t e s t i m o n y and s t a t e m e n t s of t he J o b b i n s 
G r o u p . It was a r g u e d t h a t if anyone from No. 25 had been respons ib le for 
t he c r imes , it was t he J o b b i n s G r o u p , a n d t h a t J o b b i n s , D u n c a n and Griffin 
had given a de l ibe ra te ly false account to t he police in o rde r to impl ica te 
t he accused and t hus e x o n e r a t e t hemse lves . J o a n n e C a s s a r m a y have been 
an accompl ice because she knew D u n c a n a n d Griffin, a n d K a t e 
Wi l l i amson ' s evidence m a y have been mo t iva t ed by j ea lousy of Rowe's 
r e l a t i onsh ip wi th a n o t h e r gir l f r iend and was in any event incons is ten t 
w i th a l e t t e r which she h a d sen t to Rowe whilst he was in pr ison. T h e 
defence sought to i m p u g n T o d d ' s evidence on the g rounds t h a t he m a y 
have lied in o rde r to ob ta in pa ro le . In add i t ion , the defence re fe r red to 
t h e s u b s t a n t i a l r e w a r d which h a d been offered as a fac tor wh ich may 
have mo t iva t ed p rosecu t ion wi tnesses to give evidence. 
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21 . Davis gave evidence , cons i s t en t wi th his s t a t e m e n t to t h e police, t h a t 
he had played no p a r t in t he offences a n d had had n o t h i n g to do wi th the 
Spitf ire. H e c l a imed to have spen t t he even ing of 15 D e c e m b e r at h o m e , 
and a g r e e d wi th K a t e Wi l l i amson ' s account of go ing out a n d not r e t u r n i n g 
unt i l about 12.30 a .m. Rowe 's evidence was also cons i s ten t wi th his 
s t a t e m e n t to the police. H e d e n i e d hav ing played any p a r t in t he offences 
a n d said t h a t af ter r e t u r n i n g to No . 25 at 12.30 a.m., he h a d t h e n slept wi th 
K a t e Wi l l i amson t h r o u g h o u t the n ight . J o h n s o n did not give ev idence . 

22. O n 26 Feb rua ry 1990 the jury r e t u r n e d u n a n i m o u s verdicts convicting 
the appl ican ts and J o h n s o n of m u r d e r , assault occasioning grievous bodily 
h a r m , and th ree counts of robbery. T h e y were each sen tenced to concur ren t 
t e r m s of life, fifteen yea r s ' a n d twelve yea r s ' i m p r i s o n m e n t . 

D . T h e p r o c e e d i n g s b e f o r e t h e C o u r t o f A p p e a l 

23. T h e app l i can t s and J o h n s o n a p p e a l e d on the g r o u n d s , inter alia, 
t ha t t he i r convict ions were unsafe and unsa t i s fac tory because of 
weaknesses a n d inconsis tencies in t he evidence aga ins t t h e m . 

/. The disclosure procedure 

24. O n 20 O c t o b e r 1992, at the first h e a r i n g before t he C o u r t of 
Appea l , counsel for t he p rosecu t ion h a n d e d to t he cour t a d o c u m e n t 
which was not shown to defence counse l . H e sought t he C o u r t of Appea l ' s 
ru l ing on a m a t t e r of d isc losure (see p a r a g r a p h s 34-35 below), and 
informed the cour t t h a t t he m a t t e r was sensi t ive to a d e g r e e which would 
r equ i r e t he cour t to h e a r h i m e i the r ex parte or, if inter partes, only on a n 
u n d e r t a k i n g by defence counsel not to disclose wha t took place to the i r 
solicitors or c l ients . Bo th defence counsel ind ica ted t h a t t hey could not 
conscient iously give such a n u n d e r t a k i n g a n d w i t h d r e w from the hea r i ng , 
which p roceeded ex parte. 

25. O n 14 a n d 15 J a n u a r y 1993 the issue of d isc losure was re-canvassed 
before a differently c o n s t i t u t e d C o u r t of Appea l ( a l t hough the Lord Chie f 
J u s t i c e , Lord Taylor , p a r t i c i p a t e d in b o t h h e a r i n g s ) , because defence 
counse l had r econs ide red t he i r posi t ion a n d had conc luded t h a t t hey had 
been incorrec t in w i t h d r a w i n g voluntar i ly as they had done at the first 
hea r ing . It was a r g u e d by t h e defence t h a t (i) defence counse l should have 
been p e r m i t t e d to h e a r t he app l ica t ion by the C r o w n wi thou t giving a n 
u n d e r t a k i n g and (ii) counsel for t he Crown should , a t t he leas t , have been 
obliged to disclose t he ca t ego ry of m a t e r i a l in q u e s t i o n so t h a t defence 
counsel could t h e n have m a d e submiss ions as to w h e t h e r or not disclosure 
of m a t e r i a l in t h a t ca tegory should be o r d e r e d . T h e C o u r t of Appea l , in i ts 
j u d g m e n t , r e m a r k e d t h a t the p r o c e d u r e to be followed w h e n the 
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p rosecu t ion was in possession of m a t e r i a l which it bel ieved should not be 
disclosed to the defence had been c h a n g e d by the j u d g m e n t in R. v. Ward 
(see p a r a g r a p h 37 below) in t h a t it was now for the cour t , a n d not t he 
p rosecu t ion , to decide w h e t h e r disclosure should be m a d e , a n d set ou t a 
ser ies of p rocedura l gu ide l ines to be followed in such cases (see p a r a g r a p h s 
39-40 below). In conclusion, however , it refused to o r d e r d isc losure . 

26. O n 22 J u n e 1993, a t t he ou t se t of t he h e a r i n g of the subs t an t ive 
a p p e a l before a different ly c o n s t i t u t e d C o u r t of Appea l , defence counsel 
invi ted t he cour t to o r d e r the C r o w n to disclose the n a m e of any pe r son or 
pe r sons to w h o m any r eward m o n e y had b e e n paid for in fo rma t ion given to 
t h e police conce rn ing the app l i can t s , and sought access to the Police 
C o m p l a i n t s A u t h o r i t y Repor t conce rn ing a compla in t by Rowc. T h e 
p rosecu t ion showed the cour t d o c u m e n t s re levant to t he r eques t for 
d isc losure which were not shown to the defence . However , defence counsel 
were able to m a k e submiss ions as to t he factors we igh ing in favour of 
d isc losure and the n a t u r e of t he ba l anc ing exercise to be u n d e r t a k e n by the 
cour t . H a v i n g cons idered those submiss ions and hav ing e x a m i n e d the 
re levan t d o c u m e n t s , the cour t refused to o r d e r d isc losure . 

2. The substantive appeal 

27. O n 29 J u l y 1993 the C o u r t of Appea l uphe ld the app l i c an t s ' 
convict ions a n d t h a t of J o h n s o n , conc lud ing tha t t h e r e was no basis to say 
t h a t t h e r e was even a l u rk ing d o u b t about the i r safety. 

E. S u b s e q u e n t e v e n t s 

28. T h e app l i can t s appl ied to the C o u r t of Appea l for leave to appea l to 
the H o u s e of Lords , but this app l i ca t ion was refused on 30 S e p t e m b e r 1993. 

29. By a l e t t e r of 27 N o v e m b e r 1994 the first app l i can t ' s solicitor, wi th 
re fe rence to R. v. Rasheed (see p a r a g r a p h 42 below), asked the C r o w n 
P rosecu t ion Service for d isc losure of any r e w a r d c la im m a d e pr ior to t he 
t r ia l by any wi tness and , in pa r t i cu l a r , by one of the J o b b i n s G r o u p , 
Wi l l i amson or Cas sa r . 

30. O n 22 N o v e m b e r 1995 the C r o w n Prosecu t ion Service rep l ied : 

"Regarding the question raised in paragraph (1) of your letter of 27th October 1994, 
you will know that the topic of rewards was raised by [defence counsel] at the outset of 
the appeal in this mat ter . This resulted in an ex parte application which was heard in 
camera. This application was upheld and referred to by Watkins LJ in his final 
judgment in these terms: 'We upheld the claim and refused to order disclosure of any 
kind for reasons we gave on 22nd June and which are recorded'." 

31 . In 1994 the app l i can t s appl ied to t he H o m e Office for a review of 
t he safety of t he i r convict ions. In Apr i l 1997 the C r i m i n a l C a s e s Review 
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C o m m i s s i o n ("the C C R C " ) was set u p u n d e r t he C r i m i n a l Appea l Act 
1995 a n d the a p p l i c a n t s ' case was t r a n s f e r r e d to it. In A u g u s t 1997 the 
C C R C appo in t ed an officer from G r e a t e r M a n c h e s t e r Police to 
inves t iga te t he events s u r r o u n d i n g the p rosecu t ion of the app l i can t s and 
J o h n s o n . T h e inves t iga t ing officer's r epo r t was s u b m i t t e d in J a n u a r y 1999. 

32. In its r e p o r t of 7 Apri l 1999 the C C R C found, inter alia, t h a t D u n c a n 
was a long-s t and ing police i n f o r m a n t , who , on 18 D e c e m b e r 1988 had 
a p p r o a c h e d a Sussex police officer and told h im t h a t t he app l i can t s were 
responsib le for t he c r imes of 15 to 16 D e c e m b e r 1988. As a resu l t of his 
ass i s tance to t he police a n d the evidence which he gave at the app l i can t s ' 
t r ia l , D u n c a n h a d received a r e w a r d of G B P 10,300, in add i t ion to police 
p ro tec t ion be tween 18 a n d 22 D e c e m b e r 1988 and i m m u n i t y from 
prosecu t ion in r e l a t ion to his a d m i t t e d pa r t i c ipa t ion as an accessory to t he 
offences in ques t ion . It a p p e a r e d from police records of t he in fo rmat ion 
suppl ied by D u n c a n t h a t the l a t t e r had never ident if ied J o h n s o n as one of 
t he offenders . T h e s e facts had not previously b e e n disclosed to t he defence 
on g rounds of publ ic i n t e r e s t i m m u n i t y . T h e C C R C also found t h a t " the 
police were not keen t h a t the J o b b i n s G r o u p should be p ro secu t ed and 
t h e r e was a c o r r e s p o n d i n g ine r t i a on t he p a r t of the p rosecu t ing 
a u t h o r i t i e s " , and c o m m e n t e d t h a t "if t he j u r y h a d b e e n aware of th is t h e n 
t h e credibi l i ty of the J o b b i n s G r o u p migh t have b e e n assessed in a more 
cri t ical m a n n e r " . Moreover , T o d d had r e t r a c t e d his s t a t e m e n t conce rn ing 
the i n c r i m i n a t i n g c o m m e n t s a l legedly m a d e by J o h n s o n . 

T h e C C R C concluded t h a t , in t he l ight of th is new evidence , t h e r e was a 
rea l possibil i ty tha t J o h n s o n was not involved in the offences of 15 to 
16 D e c e m b e r 1988. Whi l s t t h e r e was evidence l inking the two app l ican t s 
to t he robber ies , if t he p rosecu t ion case aga ins t one of the t h r e e , J o h n s o n , 
migh t no longer be sus t a inab le , in the C C R C ' s view t h e C o u r t of Appeal 
ought at t he s a m e t i m e to have t h e o p p o r t u n i t y to cons ider w h e t h e r the 
case could still be sus t a ined aga ins t Rowe and Davis . It t he re fo re re fer red 
t h e convict ions of the app l i can t s and J o h n s o n back to t he C o u r t of Appea l , 
since it cons idered t h a t t h e r e was a real possibil i ty t h a t t he se convict ions 
would not be uphe ld if such a r e fe rence w e r e m a d e ( C r i m i n a l Appea l Act 
1995, sect ion 13). 

33 . At t he t i m e of t h e adop t ion of the p re sen t j u d g m e n t t he app l i can t s ' 
case is p e n d i n g before the C o u r t of Appea l . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. T h e p r o s e c u t i o n ' s d u t y o f d i s c l o s u r e 

34. At c o m m o n law, t he p rosecu t ion h a s a d u t y to disclose any ear l ie r 
w r i t t e n or ora l s t a t e m e n t of a p rosecu t ion wi tnes s which is inconsis tent 
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with evidence given by t h a t wi tness at t he t r i a l . T h e du ty also e x t e n d s to 
s t a t e m e n t s of any wi tnesses po ten t i a l ly favourable to the defence . 

B. L i m i t a t i o n s t o t h e duty o f d i s c l o s u r e o n g r o u n d s o f p u b l i c 
i n t e r e s t 

/. The Attorney-General's Guidelines (1981) 

35. In D e c e m b e r 1981 the A t t o r n e y - G e n e r a l issued Gu ide l ines , which 
did not have t he force of law, conce rn ing excep t ions to t he c o m m o n - l a w 
d u t y to disclose to t he defence ce r ta in evidence of po ten t i a l a s s i s t ance to 
it ([1982] 74 C r i m i n a l Appea l R e p o r t s 302: " the Gu ide l ines" ) . T h e 
Gu ide l ines a t t e m p t e d to codify t he rules of d isc losure a n d to define the 
p rosecu t ion ' s power to wi thho ld " u n u s e d m a t e r i a l " . U n d e r p a r a g r a p h 1, 
" u n u s e d m a t e r i a l " was def ined as: 

"(i) All witness s ta tements and documents which are not included in the committal 
bundle served on the defence; (ii) the s ta tements of any witnesses who are to be called to 
give evidence at the committal and (if not in the bundle) any documents referred to 
therein; (iii) the unedited version(s) of any edited s ta tements or composite s tatement 
included in the committal bundles." 

U n d e r p a r a g r a p h 2, any i t em falling wi th in this def ini t ion was to be 
m a d e avai lable to t he defence if "... it h a [ d ] some b e a r i n g on the 
offence (s) c h a r g e d and the s u r r o u n d i n g c i r c u m s t a n c e s of the case" . 

36. Accord ing to t he Gu ide l ines , t he d u t y to disclose was subject to a 
d i sc re t iona ry power for p r o s e c u t i n g counsel to wi thho ld re levant evidence 
if it fell w i th in o n e of t he ca tegor ies set out in p a r a g r a p h 6. O n e of t he se 
ca tegor ies (6(iv)) was "sens i t ive" m a t e r i a l which, because of its sensi t ivi ty, 
it would not be in t he publ ic in t e re s t to disclose. "Sensi t ive m a t e r i a l " was 
def ined as follows: 

"... (a) it deals with matters of national security; or it is by, or discloses the identity of, 
a member of the Security Services who would be of no further use to those sen-ices once 
his identity became known; (b) it is by, or discloses the identity of an informant and 
there are reasons for fearing that the disclosure of his identity would put him or his 
family in danger; (c) it is by, or discloses the identity of a witness who might be in 
danger of assault or intimidation if his identity became known; (d) it contains details 
which, if they became known, might facilitate the commission of other offences or alert 
someone not in custody that he is a suspect; or it discloses some unusual form of 
surveillance or method of detecting crime; (e) it is supplied only on condition that the 
contents will not be disclosed, at least until a subpoena has been served upon the 
supplier - e.g. a bank official; (!) it relates to other offences by, or serious allegations 
against, someone who is not an accused, or discloses previous convictions or other 
matters prejudicial to him; (g) it contains details of private delicacy to the maker and/ 
or might create risk of domestic strife." 
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Accord ing to p a r a g r a p h 8, "in dec id ing w h e t h e r or not s t a t e m e n t s 
con t a in ing sensi t ive m a t e r i a l should be disclosed, a ba l ance should be 
s t ruck b e t w e e n the deg ree of sensi t ivi ty a n d the e x t e n t to which the 
in fo rmat ion m i g h t assist t he defence" . T h e decision as to w h e t h e r or not 
t he ba lance in a p a r t i c u l a r case r e q u i r e d d isc losure of sensi t ive m a t e r i a l 
was one for t he p rosecu t ion , a l t h o u g h any doub t should be resolved in 
favour of d isc losure . If e i t he r before or d u r i n g the t r ia l it b e c a m e 
a p p a r e n t t ha t a d u t y to disclose had a r i sen , bu t t h a t d isc losure would not 
be in the public i n t e r e s t because of t he sensi t ivi ty of t he m a t e r i a l , t he 
p rosecu t ion would have to be a b a n d o n e d . 

2. R. v. W a r d (1992) 

37. S u b s e q u e n t to t he app l i c an t s ' t r ial in 1990, but before t he appea l 
p roceed ings in O c t o b e r 1992-July 1993, the Gu ide l ines were s u p e r s e d e d by 
the c o m m o n law. 

In R. v. Ward ([1993] 1 Week ly Law R e p o r t s 619) t he C o u r t of Appea l 
dea l t wi th the du t i e s of t he p rosecu t ion to disclose evidence to the defence 
a n d the p rope r p r o c e d u r e to be followed w h e n the p rosecu t ion c la imed 
public i n t e r e s t i m m u n i t y . It s t r e s sed t h a t the court a n d not the 
p rosecu t ion was to be t he j u d g e of w h e r e the p rope r ba l ance lay in a 
p a r t i c u l a r case , because : 

"... [When] the prosecution acted as judge in their own cause on the issue of public 
interest immunity in this case they committed a significant number of errors which 
affected the fairness of the proceedings. Policy considerations therefore powerfully 
reinforce the view that it would be wrong to allow the prosecution to withhold material 
documents without giving any notice of that fact to the defence. If, in a wholly 
exceptional case, the prosecution arc not prepared to have the issue of public interest 
immunity determined by a court, the result must inevitably be that the prosecution will 
have to be abandoned." 

T h e C o u r t of Appea l descr ibed the ba l anc ing exerc ise to be pe r fo rmed 
by the j u d g e as follows: 

"... a judge is balancing on the one hand the desirability of preserving the public 
interest in the absence of disclosure against, on the other hand, the interests of justice. 
Where the interests of justice arise in a criminal case touching and concerning liberty or 
conceivably on occasion life, the weight to be attached to the interests of justice is plainly 
very great indeed." 

3. R. v. T r e v o r Douglas K. (1993) 

38. InR. v. Trevor Douglas K. ([1993] 97 C r i m i n a l Appea l R e p o r t s 342), 
the C o u r t of Appea l e m p h a s i s e d t h a t in p e r f o r m i n g the ba l anc ing exercise 
re fe r red to i n i ? , v. Ward, t he cour t mus t view the m a t e r i a l itself: 
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"In our judgment the exclusion of the evidence without an opportunity of testing its 
relevance and importance amounted to a material irregularity. When public interest 
immunity is claimed for a document, it is for the court to rule whether the claim 
should be upheld or not. To do that involves a balancing exercise. The exercise can 
only be performed by the judge himself examining or viewing the evidence, so as to 
have the facts of what it contains in mind. Only then can he be in a position to balance 
the competing interests of public interest immunity and fairness to the party claiming 
disclosure." 

Th i s j u d g m e n t also clarified t h a t , w h e r e a n accused appea l s to t he 
C o u r t of Appea l on t he g round tha t m a t e r i a l has been wrongly wi thhe ld , 
t he C o u r t of Appea l will i tself view the m a t e r i a l ex parte. 

4. R. v. Davis , J o h n s o n a n d Rowe (1993) 

39. In R. v. Davis, Johnson and Rowe ([1993] 1 Week ly Law R e p o r t s 613) , 
t h e C o u r t of Appea l held t h a t it was not necessa ry in every case for t he 
p rosecu t ion to give not ice to the defence w h e n it wished to c la im public-
i n t e r e s t i m m u n i t y , and ou t l ined th ree different p r o c e d u r e s to be a d o p t e d . 

T h e first p r o c e d u r e , which had genera l ly to be followed, was for t he 
p rosecu t ion to give not ice to the defence t h a t they were apply ing for a 
ru l ing by the cour t a n d ind ica te to t he defence at least the ca tegory of 
t h e m a t e r i a l which they held. T h e defence t h e n had the o p p o r t u n i t y to 
m a k e r e p r e s e n t a t i o n s to t he cour t . 

Secondly, however , w h e r e the disc losure of t he ca tegory of t he m a t e r i a l 
in ques t i on would in effect reveal t h a t which the p rosecu t ion c o n t e n d e d 
should not be revea led , the p rosecu t ion should still notify t he defence 
t h a t an app l ica t ion to t h e cour t was to be m a d e , bu t t he ca tegory of the 
m a t e r i a l need not be disclosed and the appl ica t ion should be ex parte. 

T h e th i rd p r o c e d u r e would apply in an excep t iona l case w h e r e to reveal 
even the fact t h a t an ex parte app l ica t ion was to be m a d e would in effect be 
to reveal t he n a t u r e of t he evidence in ques t ion . In such cases t he 
p rosecu t ion should apply to t he cour t ex parte w i t hou t not ice to t he defence . 

40. T h e C o u r t of A p p e a l observed t h a t , a l t h o u g h ex parte appl ica t ions 
l imi ted t he r igh ts of t he defence , in some cases t he only a l t e rna t ive would 
be to r e q u i r e t h e p rosecu t ion to choose b e t w e e n following an inter partes 
p r o c e d u r e or dec l in ing to p rosecu t e , a n d in r a r e bu t se r ious cases t h e 
a b a n d o n m e n t of a p rosecu t ion in o r d e r to p ro tec t sensi t ive evidence 
would be c o n t r a r y to the public in t e re s t . It r e fe r red to the i m p o r t a n t role 
p e r f o r m e d by the t r ia l judge in m o n i t o r i n g the views of t he p rosecu t ion as 
to the p r o p e r ba l ance to be s t ruck and r e m a r k e d tha t even in cases in 
which the sensi t ivi ty of t h e in fo rma t ion r e q u i r e d an ex parte h ea r i ng , t he 
defence had "as m u c h p ro tec t ion as can be given w i thou t p r e - e m p t i n g the 
issue" . Finally, it e m p h a s i s e d t h a t it was for t h e t r ia l j u d g e to con t inue to 
m o n i t o r t he pos i t ion as t he t r ia l p rogressed . Issues migh t e m e r g e d u r i n g 
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t he t r ia l which affected t he ba lance and r e q u i r e d disc losure "in t he 
i n t e r e s t s of secur ing fa i rness to t he d e f e n d a n t " . For th is r ea son it was 
i m p o r t a n t for the s a m e j u d g e who h e a r d any disc losure app l i ca t ion also 
to conduc t t he t r ia l . 

5. R. v. K e a n e (1994) 

4 1 . Fol lowing the a p p l i c a n t s ' appea l , t he Engl i sh cour t s fu r the r 
clarified t he pr inc ip les and p r o c e d u r e s r e l a t i n g to t he issue of d isc losure . 

In R. v. Keane ([1994] 1 Week ly Law R e p o r t s 747) the C o u r t of Appea l 
e m p h a s i s e d t h a t , since the ex parte p r o c e d u r e ou t l ined in it . v. Davis,Johnson 
and Rome was " con t r a ry to t he g e n e r a l pr inc ip le of open j u s t i c e in c r imina l 
t r ia l s" , it should be used only in excep t iona l cases . It would be a n 
abd ica t ion of t he p rosecu t ion ' s d u t y if, out of a n a b u n d a n c e of cau t ion , it 
were s imply " to d u m p all its u n u s e d m a t e r i a l in the cour t ' s lap a n d leave it 
to t he j u d g e to sort t h r o u g h it r ega rd l e s s of its m a t e r i a l i t y to t he issues 
p r e sen t or po t en t i a l " . T h u s , t he p rosecu t ion should put before t he cour t 
only those d o c u m e n t s which it r e g a r d e d as m a t e r i a l bu t wished to 
wi thhold . " M a t e r i a l " evidence was tha t which could, on a sensible 
app ra i sa l by the p rosecu t ion , be seen (i) to be re levan t or possibly 
r e l evan t to a n issue in t he case; (ii) to ra i se or possibly ra ise a new issue 
t he ex i s tence of which was not a p p a r e n t from the evidence t he p rosecu t ion 
proposed to use ; or (iii) to hold ou t a r ea l (as opposed to fanciful) prospect 
of provid ing a lead of evidence going to (i) or (ii). Except ional ly , in case of 
doub t abou t t he m a t e r i a l i t y of the d o c u m e n t s or ev idence , t he cour t migh t 
be asked to ru le on t he issue . In o r d e r to assist t he p rosecu t ion in dec id ing 
w h e t h e r evidence in its possess ion was " m a t e r i a l " , a n d the j u d g e in 
pe r fo rming the ba l anc ing exerc i se , it was open to t he defence to ind ica te 
any defence or issue which they p roposed to ra ise . 

6. R. v. R a s h e e d (1994) 

42. In R. v. Rasheed (The Times, 20 May 1994), the C o u r t of A p p e a l held 
tha t a fai lure by the p rosecu t ion to disclose t he fact t h a t a p rosecu t ion 
wi tness whose evidence was cha l l enged h a d app l ied for or received a 
r eward for giving in fo rma t ion was a m a t e r i a l i r r egu l a r i t y which just i f ied 
o v e r t u r n i n g a convict ion. 

7. R. v. W i n s t o n Brown (1994) 

43 . InR. v. Winston Brown ([1995] 1 C r i m i n a l Appea l R e p o r t s 191), the 
C o u r t of A p p e a l reviewed the ope ra t i on of t he Guide l ines . It s t a t e d : 
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"The Attorney-General 's objective was no doubt to improve the existing practice of 
disclosure by the Crown. That was a laudable objective. But the Attorney-General was 
not trying to make law and it was certainly beyond his power to do so ... The Guidelines 
are merely a set of instructions to Crown Prosecution Sendee lawyers and prosecuting 
counsel .. .Judged simply as a set of instructions to prosecutors, the Guidelines would be 
unobjectionable if they exactly matched the contours of the common law duty of 
disclosure ... But if the Guidelines, judged by the standards of today, reduce the 
common law duties of the Crown and thus abridge the common law rights of a 
defendant, they must be pro lanlo unlawful ... 

[Tjoday, the Guidelines do not conform to the requirements of the law of disclosure in 
a number of critically important respects. First, the judgment in Ward established that it 
is for the court, not prosecuting counsel, to decide on disputed questions as to 
discloseable materials, and on any asserted legal ground to withhold production of 
relevant material ... For present purposes the point of supreme importance is that 
there is no hint in the Guidelines of the primacy of the court in deciding on issues of 
disclosure ... Secondly, the Guidelines are not an exhaustive statement of the Crown's 
common law duty of disclosure: R. v. Ward at 25 and 681D. To that extent too the 
Guidelines are out of date. Thirdly, the Guidelines were drafted before major 
developments in the field of public interest immunity. (I]n paragraph (i the Guidelines 
are cast in the form of a prosecutor's discretion ... Much of what is listed as 'sensitive 
material ' is no doubt covered by public interest immunity. But not everything so listed is 
covered by public interest immunity..." 

8. R. v. T u r n e r (1994) 

44. In the case of R. v. Turner ([1995] 1 Week ly Law R e p o r t s 264), t he 
C o u r t of Appea l r e t u r n e d to the ba lanc ing exerc i se , s t a t i ng , inter alia: 

"Since R. v. Ward ... there has been an increasing tendency for defendants to seek 
disclosure of informants' names and roles, alleging that those details arc essential to 
the defence. Defences that the accused has been set up, and allegations of duress, 
which used at once time to be rare, have multiplied. We wish to alert judges to the 
need to scrutinise applications for disclosure of details about informants with very 
great care. They will need to be astute to see that assertions of a need to know such 
details, because they are essential to the running of the defence, arc justified. If they 
are not so justified, then the judge will need to adopt a robust approach in declining to 
order disclosure. Clearly, there is a distinction between cases in which the circumstances 
raise no reasonable possibility that information about the informant will bear upon the 
issues and cases where it will. Again, there will be cases where the informant is an 
informant and no more; other cases where he may have participated in the events 
constituting, surrounding, or following the crime. Even when the informant has 
participated, the judge will need to consider whether his role so impinges on an issue of 
interest to the defence, present or potential, as to make disclosure necessary... 

It is Sufficient for us to say that in this case we are satisfied that the information 
concerning the informant showed a participation in the events concerning this crime 
which, coupled with the way in which the defence was raised from the very first 
moment by the defendant when he said that he was being set up, gave rise to the need 
for the defence to be aware of the identity of the informant and his role in this matter . 
We, therefore, conclude that if one applies the principle which has been quoted from 
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R. v. Keane ... to the facts of the present case, there could only be one answer to the 
question as to whether the details concerning this informer were so important to the 
issues of interest to the defence, present and potential, that the balance which the 
judge had to strike came down firmly in favour of disclosure." 

9. The Criminal Procedure and Investigations Act 1996 

45. In 1996 a new s t a t u t o r y s c h e m e cover ing disc losure by the 
p rosecu t ion c a m e in to force in Eng land and Wales . U n d e r t he 1996 Act, 
t h e p rosecu t ion m u s t m a k e " p r i m a r y d i sc losure" of all previously 
undisc losed evidence which, in t he p rosecu to r ' s view, migh t u n d e r m i n e 
t h e case for t he p rosecu t ion . T h e d e f e n d a n t m u s t t h e n give a defence 
s t a t e m e n t to the p rosecu t ion a n d the cour t , s e t t i ng out in g e n e r a l t e r m s 
the n a t u r e of the defence a n d the m a t t e r s on which the defence t akes issue 
wi th the p rosecu t ion . T h e prosecu t ion m u s t t h e n m a k e a " secondary 
d i sc losure" of all previously undisc losed m a t e r i a l "which migh t 
r ea sonab ly be expec t ed to assist t he accused ' s defence as disclosed by the 
defence s t a t e m e n t " . Disclosure by the p rosecu t ion m a y be subject to 
cha l l enge by the accused a n d review by the tr ial cour t . 

C. "Spec ia l c o u n s e l " 

46. Fol lowing the j u d g m e n t s of t he E u r o p e a n C o u r t of H u m a n Righ t s 
in C h a h a l v. the U n i t e d K i n g d o m (15 N o v e m b e r 1996, Reports of Judgments 
and Decisions 1996-V) and T inne l ly & Sons Ltd and O t h e r s a n d McElduff 
and O t h e r s v. t he U n i t e d K i n g d o m (10 Ju ly 1998, Reports 1998-IV) the 
U n i t e d K i n g d o m has in t roduced legis lat ion m a k i n g provision for t he 
a p p o i n t m e n t of a "special counse l " in ce r t a in cases involving na t iona l 
secur i ty . T h e provisions a re con t a ined in t he Special I m m i g r a t i o n 
Appea l s C o m m i s s i o n Act 1997 (" the 1997 Act") a n d the N o r t h e r n I r e l and 
Act 1998 (" the 1998 Ac t " ) . U n d e r this legis la t ion, w h e r e it is necessary on 
na t iona l secur i ty g rounds for the re levan t t r i b u n a l to sit in c a m e r a , in t he 
absence of t he affected individual and his or her legal r e p r e s e n t a t i v e s , t he 
A t t o r n e y - G e n e r a l m a y appo in t a special counse l to r e p r e s e n t t he i n t e r e s t s 
of t he individual in t h e p roceed ings . T h e legis la t ion provides t h a t t h e 
special counsel is not however " respons ib le to t he pe r son whose in t e re s t 
he is a p p o i n t e d to r e p r e s e n t " , t hus e n s u r i n g t h a t the special counsel is 
bo th en t i t l ed and obl iged to k e e p conf ident ia l any in fo rmat ion which 
canno t be disclosed. 

47. For e x a m p l e , in the i m m i g r a t i o n con tex t , t he re levan t Rules u n d e r 
t h e 1997 Act a r e c o n t a i n e d in t h e Special I m m i g r a t i o n A p p e a l s Act 
C o m m i s s i o n (P rocedure ) Rules 1998 ( S t a t u t o r y I n s t r u m e n t no. 1998/ 
1881). Rule 3 provides tha t in exerc i s ing its funct ions , t he C o m m i s s i o n 
shall secure t h a t i n fo rma t ion is not disclosed c o n t r a r y to the in t e re s t s of 
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na t iona l secur i ty , t he i n t e r n a t i o n a l re la t ions of t he U n i t e d K i n g d o m , t he 
de t ec t i on a n d p reven t ion of c r ime , or in any o t h e r c i r c u m s t a n c e s w h e r e 
disc losure is likely to h a r m the publ ic i n t e r e s t . Ru le 7 r e l a t e s to t he 
special advoca te e s tab l i shed by sect ion 6 of t he 1997 Act . It provides , inter 
alia: 

"7. ... 

(4) The function of the special advocate is to represent the interest of the appellant 
by-

(a) making submissions to the Commission in any proceedings from which the 
appellant or his representative are excluded; 

(b) cross-examining witnesses at any such proceedings; and 

(c) making written submissions to the Commission. 

(5) Except in accordance with paragraphs (6) to (9) the special advocate may not 
communicate directly or indirectly with the appellant or his representative on any 
mat ter connected with proceedings before the Commission. 

(6) The special advocate may communicate with the appellant and this 
representative at any time before the Secretary of Stale makes the material available 
to him. 

(7) At any time al ter the Secretary of State has made the material available under 
Rule 10(3), the special advocate may seek directions from the Commission authorising 
him to seek information in connection with the proceedings from the appellant or his 
representative. 

(8) The Commission shall notify the Secretary of Stale of a request lor direction 
under paragraph (7) and the Secretary of State must, within a period specified by the 
Commission, give the Commission notice of any objection which he has to the request 
for information being made or to the form in which it is proposed to be made. 

(9) Where the Secretary of Stale makes an objection under paragraph (8), Rule 11 
shall apply as appropriate." 

Rules 10 a n d 11, to which Ru le 7 refers , provide : 

"10. (1) If the Secretary of State intends to oppose the appeal, he must, no later than 
42 days after receiving a copy of the notice of appeal -

(a) provide the Commission with a summary of the lacts relating to the decision 
being appealed and the reasons for the decision; 

(b) inform the Commission of the grounds on which he opposes the appeal; and 

(c) provide the Commission with a s tatement of the evidence which he relies upon in 
support of those grounds. 

(2) Where the Secretary of State objects to material referred to in paragraph (1) 
being disclosed to the appellant or his representative, he must also -

(a) state the reasons for the objection; and 
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(b) if and to the extent it is possible to do so without disclosing information contrary 
to the public interest, provide a statement of that material in a form that can be shown 
to the appellant. 

(3) Where he makes an objection under paragraph (2), the Secretary of Slate must 
make available lo the special advocate, as soon as it is practicable to do so, the material 
which he has provided to the Commission under paragraphs (1) and (2). 

11. ( I ) Proceedings under this Rule shall lake place in the absence of the appellant 
and his representative. 

(2) The Commission shall decide whether to uphold the Secretary of State's 
objeel ion. 

(3) Before doing so it shall invite the special advocate to make written 
representations. 

(4) After considering representations made under paragraph (3) the Commission 
may -

(a) invite the special advocate to make oral representations; or 

(b) uphold the Secretary of State 's objections without requiring further 
representations from the special advocate. 

(5) Where the Commission is minded to overrule the Secretary of State's objection, 
or to require him to provide material in different form from that in which he has 
provided it under Rule l()(2)(b), the Commission must invite the Secretary of State 
and the special advocate to make oral representations. 

(6) W h e r e -

(a) the Commission overrules the Secretary of State's objection or requires him to 
provide material in different form from that in which he has provided it under 
Rule 10(2)(b), and 

(b) the Secretary of State wishes to oppose the appeal, 

he shall not be required to disclose any material which was the subject of the 
unsuccessful objection if he chooses not to rely upon it in opposing the appeal.' ' 

48 . In the con tex t of fair e m p l o y m e n t p roceed ings in N o r t h e r n 
I r e l and , t he s cheme u n d e r sect ions 90 to 92 of t he 1998 Act a n d t h e 
re levant Rules is ident ica l to t he m e c h a n i s m a d o p t e d u n d e r t he 1997 Act 
(above) . 

49. In add i t ion , t he g o v e r n m e n t has recent ly placed before P a r l i a m e n t 
two bills which m a k e provision for t he a p p o i n t m e n t of "special counse l " 
( o p e r a t i n g u n d e r t he s a m e cond i t ions ) in o t h e r c i r c u m s t a n c e s . T h e 
Elec t ron ic C o m m u n i c a t i o n s Bill 1999 provides for the a p p o i n t m e n t of a 
"special r e p r e s e n t a t i v e " in p roceed ings before an Elec t ron ic C o m m u n i 
ca t ions T r i b u n a l to be es tab l i shed for the pu rpose of e x a m i n i n g 
c o m p l a i n t s r e l a t i n g to t he i n t e r cep t i on a n d i n t e r p r e t a t i o n of e lec t ronic 
c o m m u n i c a t i o n s . In t h e c o n t e x t of c r i m i n a l p roceed ings , t h e Y o u t h 
J u s t i c e and C r i m i n a l Evidence Bill 1999 m a k e s provision for t he 
a p p o i n t m e n t by t he cour t of a special counsel in any case in which a t r ia l 
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j u d g e prohib i t s an u n r e p r e s e n t e d de f endan t from c ros s - examin ing in 
pe r son the c o m p l a i n a n t in a sexual offence. 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

50. M r Rowe and M r Davis appl ied to the C o m m i s s i o n on 20 D e c e m b e r 
1993. T h e y al leged t h a t the i r t r ial at First ins tance and the p roceed ings 
before t he C o u r t of Appea l had b r e a c h e d the i r r igh ts u n d e r Art ic le 6 §§ 1 
and 3 (b) and (d) of the Conven t ion . 

5 1 . T h e C o m m i s s i o n dec l a r ed the appl ica t ion (no. 28901/95) 
admiss ib le on 15 S e p t e m b e r 1997. In its r epo r t of 20 O c t o b e r 1998 
( former Art ic le 31 of t he C o n v e n t i o n ) , it expressed the u n a n i m o u s 
opinion tha t t h e r e h a d b e e n a violat ion of Art ic le 6 § 1 t a k e n in 
conjunct ion wi th Ar t ic le 6 § 3 (b) a n d (d) . T h e full text of t he 
C o m m i s s i o n ' s opinion is r e p r o d u c e d as an a n n e x to this j u d g m e n t . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

52. In t h e i r m e m o r i a l a n d a t t he h e a r i n g , t he app l i can t s a sked the 
C o u r t to find tha t the p roceed ings before the C r o w n C o u r t and C o u r t of 
Appea l , t a k e n t o g e t h e r , violated Art ic le 6 § 1 of the Conven t i on t a k e n in 
conjunct ion wi th Art ic le 6 § 3 (b) a n d (d) , a n d to a w a r d t h e m j u s t 
sa t is fact ion u n d e r Art ic le 4 L 

T h e G o v e r n m e n t a sked the C o u r t to find tha t t h e r e had been no 
violat ion of t he C o n v e n t i o n in the app l i can t s ' case . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F A R T I C L E 6 §§ 1 A N D 3 (b) AND (d) O F 
T H E C O N V E N T I O N 

53. T h e app l i can t s a l leged t h a t the p roceed ings before the C r o w n 
C o u r t and the C o u r t of Appea l , t a k e n t o g e t h e r , v iola ted the i r r ights 
u n d e r Art ic le 6 §§ 1 and 3 (b) a n d (d) of the Conven t ion , which s t a t e as 
r e l evan t : 

"1. In the determination of... any criminal charge againsl him, everyone is entitled 
to a fair and public hearing within a reasonable time by an independent and impartial 
tribunal established by law. ... 

3. Everyone charged with a criminal offence has the following minimum rights: 
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(b) to have adequate time and facilities for the preparation of his defence; 

(d) to examine or have examined witnesses against him and to obtain the at tendance 
and examination of witnesses on his behalf under the same conditions as witnesses 
against him; 

54. T h e app l i can t s s u b m i t t e d t h a t any fai lure to disclose re levant 
evidence u n d e r m i n e d the r ight to a fair t r ia l , a l t h o u g h they a g r e e d wi th 
the G o v e r n m e n t and the C o m m i s s i o n tha t the r ight to full d isc losure was 
not abso lu te and could, in pu r su i t of a l e g i t i m a t e a im such as t he p ro tec t ion 
of na t i ona l secur i ty or of vu lne rab le wi tnesses or sources of i n fo rma t ion , be 
subject to l imi ta t ions . Any such res t r i c t ion on the r igh t s of t he defence 
should , however , be s t r ic t ly p r o p o r t i o n a t e and c o u n t e r b a l a n c e d by 
p rocedu ra l sa feguards a d e q u a t e to c o m p e n s a t e for the h a n d i c a p imposed 
on the defence . Whils t accep t ing tha t in ce r t a in c i r c u m s t a n c e s it m igh t be 
necessa ry in the public in t e re s t to exc lude the accused and his 
r e p r e s e n t a t i v e s from the disc losure p r o c e d u r e , t he app l i can t s c o n t e n d e d 
t h a t the p r o c e d u r e w h e r e b y the p rosecu t ion , wi thou t consu l t ing t he j u d g e , 
dec ided not to disclose m a t e r i a l evidence d u r i n g the app l i c an t s ' t r ial 
v io la ted Art ic le 6. Th i s defect was not rect if ied by the ex parte p r o c e d u r e 
before the C o u r t of Appea l , which afforded no sa feguards aga ins t judic ia l 
bias or e r ro r and no o p p o r t u n i t y to put a r g u m e n t s on beha l f of the defence . 

55. T h e app l i can t s c o n t e n d e d t h a t it was necessa ry for the purposes of 
Art ic le 6 to c o u n t e r b a l a n c e t he exclusion of the accused from the 
p r o c e d u r e by the i n t r o d u c t i o n of an adve r sa r i a l e l e m e n t , such as t he 
a p p o i n t m e n t of a n i n d e p e n d e n t counse l who could advance a r g u m e n t on 
beha l f of the defence as to t he re levance of t he undisc losed evidence , test 
t he s t r e n g t h of t he p rosecu t ion ' s c la im to public in t e re s t i m m u n i t y and act 
as an i n d e p e n d e n t sa feguard aga ins t t he risk of jud ic ia l e r r o r or b ias . T h e y 
po in ted to four e x a m p l e s of cases w h e r e a "special counse l " p r o c e d u r e had 
been i n t roduced in t he U n i t e d K i n g d o m (see p a r a g r a p h s 46-49 above) . 
T h e s e e x a m p l e s , they s u b m i t t e d , d e m o n s t r a t e d t h a t an a l t e rna t ive 
m e c h a n i s m was avai lable which would e n s u r e t h a t t he r igh t s of the-
defence were r e spec t ed as far as possible in the course of a h e a r i n g to 
d e t e r m i n e w h e t h e r evidence should be wi thhe ld on publ ic in te res t 
g r o u n d s , whilst s a f egua rd ing l eg i t ima t e concerns abou t , for e x a m p l e , 
na t i ona l secur i ty or t he p ro t ec t i on of wi tnesses a n d sources of 
i n fo rma t ion , a n d they r ea soned t h a t the onus was on the G o v e r n m e n t to 
show why it would not be possible to in t roduce such a p r o c e d u r e . 

56. T h e G o v e r n m e n t accep ted t h a t in cases w h e r e re levant or 
po ten t ia l ly re levan t m a t e r i a l was not disclosed to the defence on g rounds 
of publ ic i n t e r e s t , it was i m p o r t a n t to en su re the ex i s tence of sufficient 
s a f egua rds to p ro tec t t he r igh t s of t he accused . In the i r submiss ion , 
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Engl i sh law in pr inc ip le , a n d in prac t ice in the a p p l i c a n t s ' case , provided 
the r e q u i r e d level of p ro tec t ion . T h u s , t he C o u r t of A p p e a l on two 
occasions, wi th the benefi t of h inds ight a n d a c lear overview of the issues 
a t t r ia l , reviewed the m a t e r i a l in ques t ion , we ighed the in te res t of t he 
accused in d isc losure aga ins t the public in te res t in secrecy, and dec ided 
in favour of non-disc losure . 

57. T h e G o v e r n m e n t s u b m i t t e d t h a t t he i n d e p e n d e n t - c o u n s e l s c h e m e 
proposed by the app l i can t s was not necessa ry to en su re compl iance wi th 
Art ic le 6. T h e y c la imed tha t the posi t ion c o n t r a s t e d wi th t h a t in 
i m m i g r a t i o n p roceed ings w h e r e t he Sec re t a ry of S t a t e wished to depo r t 
a n individual on g r o u n d s of na t iona l secur i ty pr ior to the i n t roduc t ion of 
t h e specia l -counsel sys t em (see t h e C h a h a l j u d g m e n t c i ted in pa rag ra j jh 
46 above) : in t he p r e s e n t case , t he na t iona l j u d g e was able fully to review 
and d e t e r m i n e all issues r e l a t i n g to d isc losure of evidence . Moreover , t h e 
p roposed s chem e would give rise to significant difficulties in p rac t i ce , for 
e x a m p l e , wi th r e g a r d to t he d u t i e s which would be owed by the special 
counse l to t h e accused, the a m o u n t of in fo rmat ion he or she would be a t 
l iber ty to pass on to t he accused and the defence lawyers a n d the qua l i ty 
of in s t ruc t ions he or she could expec t to receive from the defence . Such 
difficulties would be pa r t i cu la r ly acu te in cases involving m o r e t h a n one 
co-accused, w h e r e it would be necessa ry to appo in t a special counsel in 
respec t of each de f endan t to avoid the risk of conflict of i n t e r e s t , a n d in 
respec t of long t r ia l s , wi th cons t an t ly evolving disc losure issues. 

58 . T h e C o m m i s s i o n expressed t h e view tha t the t r ia l j u d g e was in the 
bes t posi t ion to weigh the public i n t e r e s t in non-disc losure aga ins t t he 
ques t i on of fairness to the defence , and tha t t he review by the C o u r t of 
A p p e a l of t he undisc losed m a t e r i a l could not r e m e d y the absence of any 
such e x a m i n a t i o n by the t r i a l j u d g e . In add i t ion , t he C o m m i s s i o n n o t ed 
t h a t at no s tage did any cour t dea l ing wi th the ap jd i can t s ' case have t he 
benefi t of h e a r i n g submiss ions on beha l f of t he defence by a specially 
a p p o i n t e d counse l . 

59. T h e C o u r t recal ls t h a t t he g u a r a n t e e s in p a r a g r a p h 3 of Art ic le 6 
a r e specific a spec t s of t he r igh t t o a fair t r ia l set ou t in p a r a g r a p h 1 (see 
t he E d w a r d s v. t he U n i t e d K i n g d o m j u d g m e n t of 16 D e c e m b e r 1992, 
Ser ies A no. 247-B, p. 34, § 33) . In the c i r c u m s t a n c e s of the case it finds it 
u n n e c e s s a r y to e x a m i n e the app l i c an t s ' a l lega t ions s e p a r a t e l y from the 
s t andpo in t of p a r a g r a p h 3 (b) a n d (d) , s ince they a m o u n t to a compla in t 
t h a t t he app l i can t s did not receive a fair t r i a l . It will t he re fo re confine i ts 
e x a m i n a t i o n to t he ques t i on w h e t h e r t he p roceed ings in t he i r e n t i r e t y 
were fair ( i b i d , pp . 34-35, § 34) . 

60. It is a f u n d a m e n t a l aspec t of t he r ight to a fair t r ia l t ha t c r imina l 
p roceed ings , inc lud ing the e l e m e n t s of such p roceed ings which r e l a t e to 
p r o c e d u r e , should be adve r sa r i a l and t h a t t h e r e should be equa l i ty of a r m s 
b e t w e e n the p rosecu t ion a n d defence . T h e r ight to an adversa r i a l t r ia l 
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m e a n s , in a c r imina l case , t ha t bo th p rosecu t ion and defence m u s t be given 
the o p p o r t u n i t y t o have knowledge of a n d c o m m e n t on t he observa t ions 
filed and the evidence a d d u c e d by the o t h e r pa r ty (see the B r a n d s t e t t e r v. 
A u s t r i a j u d g m e n t of 28 Augus t 1991, Ser ies A no. 211 , pp . 27-28, §§ 66-67). 
In add i t ion Art ic le 6 § 1 r e q u i r e s , as indeed does Engl i sh law (see 
p a r a g r a p h 34 above) , t h a t the p rosecu t ion a u t h o r i t i e s disclose to the 
defence all m a t e r i a l evidence in the i r possession for or aga ins t the accused 
(see t he E d w a r d s j u d g m e n t cited above, p. 35 , § 36) . 

6 1 . However, as the appl icants recognised (see p a r a g r a p h 54 above), the 
en t i t l emen t to disclosure of relevant evidence is not an absolute right. In any 
cr iminal proceedings the re may be compet ing in te res t s , such as nat ional 
securi ty or the need to protect wi tnesses at risk of reprisals or keep secret 
police m e t h o d s of investigation of c r ime, which mus t be weighed agains t the 
r ights of the accused (see, for example , the Doorson v. the N e t h e r l a n d s 
j u d g m e n t of 26 March 1996, Reports ofJudgments and Decisions 1996-11, p . 470, 
§ 70). In some cases it m a y b e necessary to withhold cer ta in evidence from the 
defence so as to preserve the fundamen ta l r ights of ano the r individual or to 
safeguard an impor t an t public in teres t . However , only such measu res 
res t r ic t ing the r ights of the defence which a re strictly necessary a re 
permiss ible u n d e r Article 6 § 1 (see the V a n Mechelen and O t h e r s v. the 
N e t h e r l a n d s j u d g m e n t of 23 April 1997, Reports 1997-III, p . 712, § 58). 
Moreover , in order to ensure tha t the accused receives a fair t r ial , any 
difficulties caused to the defence by a l imitat ion on its r ights m u s t be 
sufficiently counte rba lanced by the procedures followed by the judicial 
au thor i t i es (see the Doorson j u d g m e n t cited above, p. 4 7 1 , § 72, and the Van 
Meche len and O t h e r s j u d g m e n t cited above, p . 712, § 54). 

62. In cases w h e r e evidence has been wi thhe ld from the defence on 
public in t e re s t g r o u n d s , it is not t he role of th is C o u r t to decide w h e t h e r 
or not such non-disc losure was s t r ic t ly necessary since, as a gene ra l ru le , it 
is for t he na t iona l cour t s to assess the evidence before t h e m (see t he 
E d w a r d s j u d g m e n t ci ted above , pp . 34-35, § 34) . I n s t e a d , t he E u r o p e a n 
C o u r t ' s task is to a sce r t a in w h e t h e r the dec i s ion -mak ing p r o c e d u r e 
appl ied in each case compl ied , as far as possible, wi th the r e q u i r e m e n t s 
of adversa r i a l p roceed ings a n d equal i ty of a r m s a n d incorpora ted 
a d e q u a t e sa feguards to p ro tec t the i n t e r e s t s of t he accused. 

63 . D u r i n g the app l i c an t s ' t r ia l at first i n s t ance t h e p rosecu t ion 
dec ided , w i t h o u t notifying the j u d g e , to wi thho ld c e r t a i n re levant 
evidence on g r o u n d s of publ ic i n t e r e s t . Such a p r o c e d u r e , w h e r e b y the 
p rosecu t ion itself a t t e m p t s to assess t he i m p o r t a n c e of concealed 
in fo rma t ion to the defence and weigh this aga ins t the publ ic in te res t in 
keep ing the in fo rma t ion secre t , canno t comply wi th the above -men t ioned 
r e q u i r e m e n t s of Art ic le 6 § 1. I n d e e d this pr inc ip le is recognised by the 
Engl i sh case- law from t h e C o u r t of Appea l ' s j u d g m e n t in R. v. Ward 
o n w a r d s (see p a r a g r a p h s 37 et seq. above) . 
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64. It is t r u e tha t a t the c o m m e n c e m e n t of t he a p p l i c a n t s ' appea l , 
p rosecu t ion counsel notified the defence t h a t c e r t a i n in fo rmat ion had 
been wi thhe ld , w i thou t however revea l ing the n a t u r e of this m a t e r i a l , 
and tha t on two s e p a r a t e occasions t he C o u r t of Appea l reviewed the 
undisclosed evidence and , in ex parte h ea r i ngs wi th the benefi t of 
submiss ions from the C r o w n but in t he absence of t he defence , dec ided in 
favour of non-d isc losure . 

65. However , t he C o u r t does not cons ider t h a t th is p r o c e d u r e before 
t he a p p e a l cour t was sufficient to r e m e d y the unfa i rness caused a t t h e 
tr ial by t he absence of any sc ru t iny of the wi thhe ld in fo rmat ion by the 
tr ial j u d g e . Un l ike the l a t t e r , who saw the wi tnesses give the i r t e s t i m o n y 
and was fully versed in all the evidence a n d issues in t he case , t he j u d g e s in 
t h e C o u r t of Appea l were d e p e n d e n t for t he i r u n d e r s t a n d i n g of t he 
possible re levance of t he undisclosed m a t e r i a l on t r a n s c r i p t s of the 
C r o w n C o u r t h e a r i n g s and on the account of t he issues given to t h e m by 
p r o s e c u t i n g counse l . In add i t i on , t he first-instance j u d g e would have b e e n 
in a posi t ion to m o n i t o r t he need for d isc losure t h r o u g h o u t the t r ia l , 
a ssess ing the i m p o r t a n c e of the undisc losed evidence at a s tage w h e n 
new issues w e r e e m e r g i n g , w h e n it m i g h t have been possible t h r o u g h 
c ros s - examina t ion ser iously to u n d e r m i n e t he credibi l i ty of key wi tnesses 
a n d w h e n the defence case was still open to t a k e a n u m b e r of different 
d i rec t ions or e m p h a s e s . In con t r a s t , t he C o u r t of A p p e a l was obliged to 
ca r ry out its app ra i sa l ex post facto and m a y even, to a c e r t a i n e x t e n t , have 
unconsciously been inf luenced by the j u ry ' s verdict of gui l ty into 
u n d e r e s t i m a t i n g the significance of the undisc losed ev idence . 

66. In conclus ion, t h e r e f o r e , t he p rosecu t ion ' s fai lure to lay t h e 
evidence in ques t ion before the t r ia l judge and to p e r m i t h im to ru le on 
t he ques t i on of d isc losure depr ived the app l i can t s of a fair t r ia l . T h e facts 
of t he p r e s e n t case set it a p a r t from t h a t of E d w a r d s ci ted above, w h e r e 
t h e a p p e a l p roceed ings w e r e a d e q u a t e to r e m e d y the defects a t first 
i n s t ance since by t h a t s t age the defence had received mos t of the miss ing 
in fo rma t ion and the C o u r t of Appea l was able to cons ider t he impac t of 
t h e new m a t e r i a l on the safety of the convict ion in the light of de t a i l ed a n d 
in formed a r g u m e n t from the defence (op. c i t , p . 35, §§ 36-37). 

67. It follows tha t t h e r e has been a violat ion of Art ic le 6 § 1 of t he 
Conven t i on . 

II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

68. Art ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
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partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the 
injured party." 

A. D a m a g e 

69. T h e app l i can t s c l a imed c o m p e n s a t i o n for non -pecun ia ry d a m a g e 
to be awarded on a j u s t a n d equ i t ab l e basis . T h e G o v e r n m e n t 
c o n t e n d e d t h a t a f inding of a violat ion would in itself a m o u n t to jus t 
sa t isfact ion. 

70. T h e C o u r t , a g r e e i n g wi th the G o v e r n m e n t , finds t h a t t he finding 
of a viola t ion cons t i t u t e s in i tself sufficient j u s t sa t is fact ion for any non-
p e c u n i a r y d a m a g e which the app l i can t s m a y have suffered. 

B. C o s t s a n d e x p e n s e s 

71. T h e app l ican t s c la imed Liber ty ' s costs a n d expenses of 
28,065.15 pounds s te r l ing (GBP) inclusive of va lue -added tax ("VAT") in 
respec t of t he p r e s e n t appl ica t ion and counse l ' s fees which to ta l led G B P 
25,380 ( including VAT) in respec t of t he t h r e e app l ica t ions (the 
app l i can t s ' , t ha t of M r J a s p e r (no. 27052/95) and tha t of M r Fitt 
(no. 29777/96) - see p a r a g r a p h 3 above) . T h e G o v e r n m e n t con t ended 
t h a t , in a n u m b e r of a r e a s , costs were not necessar i ly i ncu r r ed and 
r ea sonab l e in a m o u n t . 

72. M a k i n g an a s s e s s m e n t on a n equ i t ab l e basis , t he C o u r t awards to 
t h e app l i can t s in the p r e s e n t case the sum of G B P 25,000, t o g e t h e r with 
any V A T which may be payable , but less the a m o u n t s a l ready paid b y w a y 
of legal aid by the Counci l of E u r o p e . 

C. D e f a u l t i n t e r e s t 

73. Accord ing to the in fo rma t ion avai lable to the C o u r t , t h e s t a t u t o r y 
r a t e of i n t e re s t appl icable in E n g l a n d and W a l e s a t t he d a t e of adopt ion of 
t he p re sen t j u d g m e n t is 7.5% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has been a viola t ion of Art ic le 6 § 1 of t he Conven t ion ; 

2. Holds 
(a) t ha t t he r e s p o n d e n t S t a t e is to pay the app l i can t s , wi th in t h r e e 
m o n t h s , for costs a n d expenses , G B P 25,000 (twenty-five t h o u s a n d 
pounds s t e r l ing ) , t o g e t h e r wi th any va lue -added tax tha t may be 
c h a r g e a b l e , less F R F 15,233.40 (fifteen t h o u s a n d two h u n d r e d and 



314 ROWE AND DAVIS v. THE UNITED KINGDOM JUDGMENT 

th i r ty - th ree F r e n c h francs forty c e n t i m e s ) to be conver t ed in to pounds 
s te r l ing at the r a t e appl icable on the d a t e of del ivery of the p r e s e n t 
j u d g m e n t ; 
(b) t h a t s imple i n t e r e s t at an a n n u a l r a t e of 7.5% shall be payable 
from the expiry of t he above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 

3. Dismisses the r e m a i n d e r of the app l i c an t s ' c la ims for j u s t sa t is fact ion. 

D o n e in Engl ish and in F r e n c h , a n d del ivered at a publ ic h e a r i n g in t he 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 16 F e b r u a r y 2000. 

For the President 

El i sabe th P A L M 

Vice -Pres iden t 
Pau l M A H O N E Y 

D e p u t y R e g i s t r a r 
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A N N E X 

O P I N I O N O F T H E E U R O P E A N C O M M I S S I O N 

O F H U M A N R I G H T S ' 

(as expressed in t he C o m m i s s i o n ' s r e p o r t 2 of 20 O c t o b e r 1998) 

[The Commission was composed as follows: 
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Mr B . MARXER, 

Mr M.A. NOWICKI, 

Mr I. CABRAL BARRETO, 
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Mr D . SVABY, 
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Mr A . PERENIC, 

Mr C . BIRSA.N, 
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1. English original. 
2. The opinion contains some references to previous paragraphs of the Commission's report. 
The full text of the report maybe obtained from the Registry of the Court. 
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A. C o m p l a i n t d e c l a r e d a d m i s s i b l e 

53. T h e C o m m i s s i o n has dec la red admiss ib le the app l i c an t s ' 
compla in t t h a t t he non-disc losure to the defence of c e r t a i n evidence on 
the g r o u n d s of publ ic in te res t i m m u n i t y m a d e in the ex parte p r o c e d u r e 
b r e a c h e d the i r r ight to a fair t r ial and the i r defence r igh t s . 

B. P o i n t at i s s u e 

54. T h e point a t issue is accordingly w h e t h e r t h e r e has been a violat ion 
of Art ic le 6 § 1 of the Conven t i on t a k e n in conjunct ion wi th Art ic le 6 § 3 (b) 
a n d (d) . 

C. As r e g a r d s A r t i c l e 6 o f t h e C o n v e n t i o n 

55. Ar t ic le 6 of the Conven t ion , as re levan t , r e ad s as follows: 

" 1 . In the determination ... of any criminal charge against him, everyone is entitled 
to a fair and public hearing ... by an independent and impartial tribunal established by 
law. ... 

3. Everyone charged with a criminal offence has the following minimum rights: 

(b) to have adequate time and facilities for the preparation of bis defence; 

(d) to examine or have examined witnesses against him and to obtain the attendance 
and examination of witnesses on his behalf under the same conditions as witnesses 
against him; 

56. T h e app l i can t s first s u b m i t t h a t t h e r e were s t r o n g ind ica t ions t h a t 
a r eward p a y m e n t was c l a imed by or m a d e to one of the key p rosecu t ion 
wi tnesses , a n d tha t this in fo rma t ion was w i thhe ld from the defence . Since 
such evidence was plainly m a t e r i a l , it o u g h t to have been disclosed in 
o r d e r to m e e t the r e q u i r e m e n t s of a fair t r ia l . T h e y a r g u e t h a t in the 
absence of a fair p r o c e d u r e and a r easoned j u d g m e n t on the issue of 
d isc losure , it is impossible to know w h e t h e r t he full facts were pu t before 
the C o u r t of Appea l , or w h e t h e r the C o u r t of Appea l misappl ied d o m e s t i c 
law in its a p p r o a c h to d isc losure . 

57. As r e g a r d s t he non-disc losure at t r ia l , the app l i can t s a r g u e t h a t 
t h e r e has been a c lea r p r i m a facie b r e a c h of Ar t ic le 6 of the Conven t ion : 
a p r o c e d u r e w h e r e b y the p rosecu t ion decide to wi thhold m a t e r i a l w i thou t 
re fe rence to the cour t or any i n d e p e n d e n t a r b i t e r canno t , in the i r view, 
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satisfy the r e q u i r e m e n t s of fa i rness u n d e r Art ic le 6 of t he Conven t i on . As 
far as t he p roceed ings before the C o u r t of Appea l a r e conce rned , the 
app l i can t s u n d e r l i n e t h a t by con t r a s t to the E d w a r d s v. the U n i t e d 
K i n g d o m case (see Eur . C o u r t H R , j u d g m e n t of 16 D e c e m b e r 1992, 
Ser ies A no. 247-B, pp. 34-35, § 34) , in the p re sen t case the undisclosed 
m a t e r i a l r e m a i n e d undisc losed t h r o u g h o u t , a n d the C o u r t of A p p e a l 
followed an unfa i r and secre t ive p r o c e d u r e from which the defence were 
exc luded . Moreover , t h e r e is an i n d e p e n d e n t g r o u n d of cha l lenge which 
ar ises from the i n t e r r e l a t i o n be tween the ex parte publ ic in te res t 
i m m u n i t y ru l ings a n d t h e funct ions which the C o u r t of Appea l 
d i s cha rged in t he subs t an t ive appea l . T h e C o u r t of Appea l , a c t ing as a 
t r i buna l of fact, was obl iged to ask w h e t h e r t h e r e ex i s ted a " lu rk ing 
d o u b t " as to t he safety of t he convict ion. In t he light of th is , t he fact t ha t 
t h e p ro secu t i on h a d d r a w n t h e a t t e n t i o n of t h e cou r t , d u r i n g ex parte 
h e a r i n g s , to evidence which the app l i can t s had no o p p o r t u n i t y to see or 
cons ider , a m o u n t s to a f u n d a m e n t a l b r each of t he pr inciple of equa l i ty of 
a r m s . 

58. T h e app l i can t s con tend tha t the unfa i rness of th is p r o c e d u r e is 
a p p a r e n t if the undisc losed evidence included m a t e r i a l d a m a g i n g to t h e 
defence . W h e r e the cour t v iewing the m a t e r i a l is t h e n r e q u i r e d to assess 
t he whole of the evidence in its capaci ty as a t r i buna l of fact, fairness 
r equ i r e s t h a t t he accused should have the r ight to c o m m e n t upon t h e 
evidence aga ins t h im. T h i s was recognised in t he E d w a r d s j u d g m e n t 
ci ted above, w h e r e the E u r o p e a n C o u r t s t ressed t h a t t h e du ty of 
disclosure appl ied to all m a t e r i a l evidence for or aga ins t t h e accused. 
T h e app l i can t s t he re fo re s u b m i t t h a t t h e r e has been a b r e a c h of Art icle 6 
of t he C o n v e n t i o n on the facts of this case, w h e t h e r t he undisclosed 
evidence advanced the case for t he p rosecu t ion or t h a t for t he defence . If 
the evidence was d a m a g i n g to t he accused, t h e n , in view of t he fact t ha t 
the C o u r t of Appea l had seen the m a t e r i a l , the defence ough t to have h a d 
a n o p p o r t u n i t y to a n s w e r it . If t h e evidence was favourable t o t h e accused, 
t h e n the defence ough t to have been able to rely upon it. 

59. T h e G o v e r n m e n t first s u b m i t t ha t n e i t h e r t he g e n e r a l pr inciple of 
fairness in c r imina l p roceed ings u n d e r Art ic le 6 § 1 of the Conven t i on nor 
t he specific r ight to " a d e q u a t e faci l i t ies" u n d e r p a r a g r a p h 3 (b) of th i s 
Art ic le impl ies an abso lu te r ight for the defence to d isc losure of all 
re levant m a t e r i a l . Moreover , previous cases dec ided by the Conven t ion 
o rgans have recognised the leg i t imacy of non-disc losure of conf ident ia l or 
sensi t ive m a t e r i a l in c r imina l p roceed ings . 

60. T h e G o v e r n m e n t s u b m i t t ha t t h e r e a r e ca t egor i e s of m a t e r i a l 
which the public in t e re s t r e q u i r e s e i t h e r should not be disclosed at all, or 
should not be disclosed w i thou t a compel l ing r eason . T h e basis on which 
tha t publ ic i n t e r e s t r es t s is t h a t d a m a g e would or, at least , migh t , be 
caused by d isc losure . T h e y c la im t h a t the concept of re levan t m a t e r i a l 
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covers a very b r o a d s p e c t r u m . At one end of the s p e c t r u m is m a t e r i a l 
which is likely not to assist the defence a t all, bu t r a t h e r t he p rosecu t ion . 
In c r imina l cases t he pr inciple of publ ic in t e re s t i m m u n i t y m i g h t o p e r a t e 
to p r even t t he use by the p rosecu t ion of such m a t e r i a l , even if the m a t e r i a l 
i n c r i m i n a t e d the accused. At t he o t h e r end is m a t e r i a l which would tend 
to es tab l i sh an accused ' s innocence . 

6 1 . T h e G o v e r n m e n t note t h a t if t he d isc losure of re levan t m a t e r i a l is 
a r e q u i r e m e n t implicit in the re fe rence to " a d e q u a t e faci l i t ies" in Art ic le 6 
of the Conven t i on or the concept of a fair t r ia l , t he consequences a r e tha t 
(i) t he publ ic i n t e r e s t in p r e v e n t i n g t he d a m a g e which would follow 
disc losure would be wholly i r re levan t to the disc losure r e q u i r e m e n t s in 
c r imina l cases - no m a t t e r how obvious or ser ious the risk - a n d t h a t (ii) 
it would be impermiss ib l e in any case to assess a n d t ake in to account the 
t r u e i m p o r t a n c e of t he m a t e r i a l to a fair a n d p r o p e r p r e s e n t a t i o n of t he 
defence case , as opposed s imply to dec id ing w h e t h e r it passed the low 
th re sho ld of re levance . 

62. T h e y c o n t e n d t h a t it is necessa ry in th is con tex t to b e a r in mind the 
i m p o r t a n t publ ic in te res t in e n s u r i n g t h a t , w h e r e t he re is sufficient 
admiss ib le evidence to suppor t t h e p rosecu t ion of a n individual wi th a t 
least a real is t ic p rospec t of a convict ion be ing ob ta ined , t he case should 
be allowed to p roceed to t r i a l . T h a t publ ic in t e re s t is d i rec t ly re levant 
he r e because the a l t e r n a t i v e to d isc losure is for a p rosecu t ion e i t he r not 
to be m o u n t e d or to be a b a n d o n e d . In re la t ion to i n fo rman t s , (i) the 
au tho r i t i e s a r e likely to be e x t r e m e l y r e l u c t a n t to reveal the iden t i ty of 
an i n fo rman t , bo th because of t he risk of physical h a r m to tha t 
i n fo rman t , and because of the i m p o r t a n c e to t he effective de t ec t i on of 
c r ime of e n s u r i n g t h a t the sources of in fo rma t ion do not dry up , a n d (ii) 
an accused will know this a n d accordingly will have every incent ive to seek 
disc losure of t he iden t i ty of an i n fo rman t , in an a t t e m p t to e n s u r e t h a t he 
is not p rosecu ted , w h a t e v e r the s t r e n g t h of the evidence aga ins t h im. 

63 . T h e G o v e r n m e n t a r g u e t h a t a decis ion not to m o u n t or to a b a n d o n 
a p rosecu t ion is an ou t come which may be inevi table . If the publ ic in t e re s t 
in non-disc losure is i r res is t ib le in a p a r t i c u l a r case , bu t it is c lear t h a t the 
m a t e r i a l is i m p o r t a n t to enab le t he defence case to be p roper ly and fairly 
pu t , a p rosecu t ion could not be m o u n t e d or con t inued . Fa i rnes s to the 
accused would be p a r a m o u n t . T h e effect of an abso lu te pr inciple based 
solely on re l evance would, however , be to inc rease those cases in which 
the p rosecu t ion could not be m o u n t e d or would have to be a b a n d o n e d . 
T h a t increase would be accoun ted for by cases in which the m a t e r i a l in 
ques t i on , a l t h o u g h pass ing the low t h r e s h o l d of re levance , was of 
re la t ively minor i m p o r t a n c e to t he accused. If the m a t e r i a l was of real 
i m p o r t a n c e to a fair p r e s e n t a t i o n of t he defence case , its d isc losure 
would , if necessary , be o r d e r e d in any event u n d e r ex i s t ing pr inciples 
appl ied by the cour t s . 
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64. T h e G o v e r n m e n t fu r the r submi t t h a t t he d o m e s t i c cour t s have 
been a s t u t e to e n s u r e t h a t any non-disc losure does not c o m p r o m i s e the 
fa i rness of p roceed ings . T h u s , the re levan t pr inciples appl icable u n d e r 
d o m e s t i c law enab le the cour t to ba lance the i m p o r t a n c e a n d weight of 
t he publ ic in t e re s t in not disclosing the m a t e r i a l in ques t ion and the 
i m p o r t a n c e of t h a t m a t e r i a l to t h e fair a n d p r o p e r conduc t of the defence 
case . T h a t ba l anc ing exercise is we igh ted in favour of disclosing m a t e r i a l 
in recogni t ion of the i m p o r t a n c e of ach iev ing the fullest possible 
d isc losure of re levant m a t e r i a l . T h e G o v e r n m e n t c la im t h a t these 
pr inc ip les a re sufficient to en su re and sa fegua rd t h e fa i rness of 
p roceed ings . 

65. T h e G o v e r n m e n t recall t h a t c r imina l p roceed ings a r e to be j u d g e d 
as a whole inc lud ing any appe l l a t e p rocess , as t he E u r o p e a n C o u r t 
s t ressed in the Edwards j u d g m e n t ci ted above. In the p resen t case , the 
C o u r t of Appea l cons ide red the disc losure issue on t h r e e occasions . O n 
each such occasion, it carefully cons ide red t he issues which a rose a t t r ial 
a n d any impac t which non-disc losure m i g h t have h a d on t h e fa i rness of t he 
p roceed ings , and dec ided t h a t t he ba lance clearly c a m e down in favour of 
non-disc losure . T h e conclus ion in th is respec t , as r e a c h e d by counsel for 
t he C r o w n pr ior to t he t r i a l , was endor sed . At the subs t an t ive appea l , 
defence counsel appl ied for disclosure of specified ca tegor ies of m a t e r i a l . 
H e was accordingly able to advance submiss ions as to t he a p p r o p r i a t e and 
fair ba lance to be s t ruck . H e did not have sight of any m a t e r i a l in the 
ca tegor ies appl ied for ( t ha t would have been to p r e - e m p t t he o u t c o m e ) . 
T h e C o u r t of Appea l fulfilled t he c r i t e r i a which defence counse l had 
s u b m i t t e d should be appl ied to such cases and re jec ted the appl ica t ion . 
In its j u d g m e n t , the C o u r t of Appea l cons ide red the n a t u r e of the 
p r o c e d u r e to be followed. T h e c e n t r a l a i m of t h e p r o c e d u r e laid down by 
tha t cour t was to e n s u r e t h a t , as far as possible, the accused a n d his 
lawyers should be given the m a x i m u m a m o u n t of in fo rmat ion a n d the 
m a x i m u m o p p o r t u n i t y to m a k e submiss ions to the cour t . T h e C o u r t of 
Appea l recognised however t h a t any h e a r i n g before , or decis ion of, t he 
cour t would be r e n d e r e d mean ing l e s s if the n a t u r e of the p r o c e d u r e pr ior 
to such a decis ion itself had the effect of revea l ing the in format ion . It 
no t ed t h a t "... in r e g a r d to publ ic i n t e r e s t i m m u n i t y in c r i m i n a l cases , it 
is implicit t h a t the defence c a n n o t have t he fullest i n fo rma t ion wi thou t 
p r e - e m p t i n g the o u t c o m e of t he appl icat ion. . ." . 

66. T h e G o v e r n m e n t s u b m i t t ha t the app l i can t s w e r e not i m p e d e d from 
fairly and proper ly p r e s e n t i n g t he i r case by any non-disc losure . T h e y were 
able , t h r o u g h the i r counse l , to m o u n t an a t t a c k on the p rosecu t ion case and, 
in pa r t i cu l a r , on the credibi l i ty of the m a i n p rosecu t ion wi tnesses , Jobb ins , 
D u n c a n , Griffin a n d K a t e Wi l l i amson . T h e issues which arose and thai 
a t t a c k on credibi l i ty were p laced square ly before the j u r y by the t r ia l j u d g e 
in his de ta i l ed and careful s u m m i n g - u p . T h e to ta l i ty of t he evidence was 
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t h e n thorough ly reviewed, a n d fu r the r evidence was h e a r d at the app l i c an t s ' 
b e h e s t , by t he C o u r t of Appea l . 

67. T h e G o v e r n m e n t con tend t h a t none of the Conven t i on o r g a n s ' 
cases involved a cha l lenge to a p r o c e d u r e which was ex parte because t h a t 
was t he only way in which to avoid p r e - e m p t i n g the o u t c o m e . Nor is any 
such pr inciple e i t he r i n h e r e n t in Art ic le 6 of the Conven t i on or necessa ry 
in o r d e r to e n s u r e t he fairness of c r imina l p roceed ings . In the i r view, it 
would be s t r a n g e indeed if t h a t w e r e to be t he case , because such a 
pr inc ip le would r equ i r e a p r o c e d u r e which r e n d e r e d any s u b s e q u e n t 
decis ion on the issue before t he cour t mean ing l e s s . In t he p r e s e n t case , 
no ex parte appl ica t ion was m a d e to the tr ial j u d g e . Such an app l ica t ion 
was m a d e to t he C o u r t of A p p e a l at the first and second h e a r i n g s . At 
t he se hea r ings , the cour t conc luded t h a t the ca tegory of m a t e r i a l could 
not be revealed wi thou t p r e - e m p t i n g the o u t c o m e . 

68. T h e C o m m i s s i o n recalls t h a t t he g u a r a n t e e s in p a r a g r a p h 3 of 
Art ic le 6 of t he Conven t i on a r e specific aspec ts of t he r ight to a fair t r ia l 
set forth in p a r a g r a p h 1 (see fair . C o u r t H R , T. v. I taly j u d g m e n t of 
12 O c t o b e r 1992, Ser ies A no. 245-C, p. 4 1 , § 25). T h e C o m m i s s i o n will 
t he re fo re cons ider the a p p l i c a n t s ' compla in t in the light of the two 
provis ions t a k e n t o g e t h e r . 

69. In assess ing w h e t h e r defence r igh t s have b e e n s ecu red u n d e r 
Art ic le 6 of the Conven t ion , the C o m m i s s i o n mus t cons ider the 
p roceed ings in ques t ion as a whole , inc lud ing the proceeding's before the 
appe l l a t e cour t (see Eur . C o u r t H R , Imbr iosc ia v. Swi tze r land j u d g m e n t of 
24 N o v e m b e r 1993, Ser ies A no. 275, pp. 13-14, § 38). Moreover , it is not 
t he C o m m i s s i o n ' s task to subs t i t u t e its own a s s e s s m e n t of the facts for 
t h a t of the d o m e s t i c cour t s and , as a g e n e r a l ru le , it is for these cour t s , 
a n d in p a r t i c u l a r t he cour t of first i n s t ance , to assess the evidence before 
t h e m . T h e C o m m i s s i o n shall only a s c e r t a i n w h e t h e r t he p roceed ings in 
t he i r en t i r e ty , inc lud ing the way in which evidence was t a k e n , were fair 
(see Eur . C o u r t H R , B a r b e r à , M e s s e g u é and J a b a r d o v. Spain j u d g m e n t 
of 6 D e c e m b e r 1988, Ser ies A no. 146, p . 3 1 , § 68, a n d Vidal v. Be lg ium 
j u d g m e n t of 22 Apri l 1992, Ser ies A no. 235-B, pp . 32-33, § 33) . 

70. Neve r the l e s s , t h e C o m m i s s i o n recal ls t h a t t h e concept of a fair 
t r ia l inc ludes t he f u n d a m e n t a l r ight to an adversa r i a l p r o c e d u r e in 
c r imina l p roceed ings . T h a t r ight m e a n s t h a t each p a r t y m u s t be given 
t h e o p p o r t u n i t y t o have knowledge of a n d c o m m e n t on t he obse rva t ions 
filed and the evidence adduced by the o t h e r (see Eur . C o u r t H R , 
B r a n d s t e t t e r v. Aus t r i a j u d g m e n t of 28 Augus t 1991, Series A no. 211 , 
pp . 27-28, §§ 66-67) . T h e C o m m i s s i o n has s t a t e d in its case- law 
conce rn ing the r igh ts of an accused u n d e r Art ic le 6 § 3 (b) of the 
Conven t i on t h a t an accused m u s t have at his disposal , for t he p u rp o s e s of 
e x o n e r a t i n g h imsel f or of o b t a i n i n g a r educ t ion in his s e n t e n c e , all 
re levant e l e m e n t s t h a t have been or could be collected by the c o m p e t e n t 
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a u t h o r i t i e s (see J e s p e r s v. Be lg ium, appl ica t ion no. 8403/78, Commiss ion ' s 
r epo r t of 14 D e c e m b e r 1981, Decis ions a n d R e p o r t s 27, pp. 87-88, 
§§ 55-58). In the E d w a r d s j u d g m e n t the C o u r t cons ide red t h a t it is a 
r e q u i r e m e n t of fa i rness u n d e r Ar t ic le 6 § 1 of the C o n v e n t i o n , indeed one 
which was recognised u n d e r Engl i sh law, t h a t t he p rosecu t ion au tho r i t i e s 
disclose to t he defence all m a t e r i a l evidence for or aga ins t t he accused and 
t h a t the fai lure to do so in t h a t case gave rise to a defect in t he tr ial 
p roceed ings ( judgmen t ci ted above, p . 35, § 36). 

71 . T h e C o m m i s s i o n recal ls t h a t an issue conce rn ing access to a 
c r imina l file was cons idered , u n d e r Ar t ic le 5 § 4 of the Conven t ion , by 
t he C o u r t in L a m y v. Be lg ium (Eur . C o u r t H R , j u d g m e n t of 30 M a r c h 
1989, Series A no. 151), in which t h e C o u r t s t a t e d t h a t t h e appra i sa l of 
t he need for a r e m a n d in cus tody a n d the s u b s e q u e n t a s s e s s m e n t of guilt 
a re too closely l inked for access to d o c u m e n t s to be refused in the former 
case w h e n the law r e q u i r e s it in the l a t t e r case . T h e C o u r t has held tha t 
t he p r o c e d u r e to review the lawfulness of a d e t e n t i o n m u s t en su re equal i ty 
of a r m s a n d be t ru ly adversa r i a l . W h e n the p rosecu t ion is famil iar wi th a 
whole file, a p r o c e d u r e does not afford t he d e t a i n e d pe r son an o p p o r t u n i t y 
of cha l l eng ing a p p r o p r i a t e l y the r ea sons rel ied upon to jus t i fy a r e m a n d in 
cus tody, if counsel is refused access to the file (loc. c i t , pp . 16-17, § 29). In 
t h e l ight of the above, the C o m m i s s i o n cons iders t h a t t he r e q u i r e m e n t s of 
a fair t r ia l wi th in the m e a n i n g of Art ic le 6 § 1 of t he Conven t i on a re more 
ex tens ive t h a n those of Art ic le 5 § 4 of the Conven t ion . 

72. T h e C o m m i s s i o n observes t h a t in the p r e s e n t case t h e r e was 
cons iderab le evidence aga ins t the app l i can t s as to the i r involvement in 
t h e offences as c h a r g e d , a n d the app l i can t s do not con tes t t h a t t hey could 
pu t forward all the i r a r g u m e n t s conce rn ing this evidence d u r i n g the t r ia l . 
However , t h e r e was re levan t m a t e r i a l which was, at the t i m e of t he tr ial , 
w i thhe ld from the defence by the p rosecu t ion on the g r o u n d s of its 
sensi t ivi ty, w i thou t r e fe rence to t he t r ia l j u d g e . T h i s m a t e r i a l was t h e n 
reviewed by the C o u r t of Appea l , upon the ex parte app l ica t ion filed by the 
p rosecu t ion , which conf i rmed its non-disc losure on the g r o u n d s of public 
i n t e r e s t i m m u n i t y . T h e app l i can t s a n d t he i r lawyers were in formed of the 
ex parte appl ica t ion , bu t they were u n a w a r e even of t he ca tegory of the 
m a t e r i a l which had been wi thhe ld . Neve r the l e s s , one of t he a r ea s of 
i n fo rma t ion which the app l i can t s have c o n t e n d e d m a y have been 
w i thhe ld was t he ex i s tence of i n f o r m a n t s a n d t he i r c la im for f inancial 
r eward , a n e l e m e n t which , if known to the ju ry , could have affected the i r 
a s s e s s m e n t of t he credibi l i ty of p rosecu t ion wi tnesses . 

73. T h e C o m m i s s i o n no tes t h a t the ex parte p r o c e d u r e r e p r e s e n t s an 
a t t e m p t by t he S t a t e to s t r ike a ba l ance b e t w e e n the c o m p e t i n g in t e re s t s 
of t he S t a t e which c la ims publ ic in t e re s t i m m u n i t y and the in te res t of 
fa i rness to t he accused whose defence migh t be ass is ted by the 
d o c u m e n t s or in fo rmat ion . 
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74. In t he p r e s e n t case it has not been specified wha t was the subject of 
t he ex parte p roceed ings before t he C o u r t of Appea l and , t he r e fo re , for 
which of t he pa r t i cu l a r r ea sons l isted in p a r a g r a p h 6 (v) of t he 
Gu ide l ines (see p a r a g r a p h 41 of t he r epor t ) t he re levant sensi t ive 
m a t e r i a l was not disclosed. 

75. W h a t e v e r t he ca t ego ry or ca tegor ies of the m a t e r i a l a n d the r ea son 
or r easons for non-disc losure , they were p r o t e c t e d by public i n t e r e s t 
i m m u n i t y , t he m a i n t e n a n c e of which is not , in ce r t a in c i r c u m s t a n c e s , 
i ncompa t ib l e wi th t he C o n v e n t i o n . In so far as na t iona l secur i ty could be 
involved, the C o m m i s s i o n recal ls t h a t t he C o u r t has a l r eady recognised 
tha t the use of conf ident ia l m a t e r i a l m a y be unavo idab le w h e r e na t iona l 
secur i ty is a t s t ake , bu t na t iona l a u t h o r i t i e s a r e not free from effective 
cont ro l by t he d o m e s t i c cour t s w h e n e v e r they choose to asse r t t h a t 
na t iona l secur i ty and t e r r o r i s m a re involved (see Eu r . C o u r t H R , C h a h a l 
v. t h e U n i t e d K i n g d o m j u d g m e n t of 15 N o v e m b e r 1996, Reports of Judgments 
and Decisions 1996-V, pp . 1866-67, § 131). In its r ecen t T inne l ly & Sons Ltd 
a n d O t h e r s and McElduff a n d O t h e r s v. t he U n i t e d K i n g d o m j u d g m e n t , 
conce rn ing res t r i c t ions based on na t i ona l secur i ty g r o u n d s on t h e 
app l i c an t s ' r igh ts to have a d e t e r m i n a t i o n by a cour t of t he i r civil c la ims 
tha t they were vic t ims of unlawful d i s c r imina t ion , the C o u r t accep ted t h a t 
t he p ro t ec t i on of na t iona l secur i ty is a l eg i t ima te a im which m a y en ta i l 
l imi ta t ions on the r ight of access to a cour t , inc luding for the p u rp o s e s of 
e n s u r i n g the conf ident ia l i ty of secur i ty -ve t t ing d a t a . T h e C o u r t conc luded 
t h a t t he r igh t g u a r a n t e e d to a n app l ican t u n d e r Art ic le 6 § 1 of t he 
C o n v e n t i o n to s u b m i t a d i spu t e to a cour t or t r i b u n a l in o rde r to have a 
d e t e r m i n a t i o n of ques t ions of bo th fact a n d law canno t be d isplaced by the 
ipse dixit of the execut ive (see Eu r . C o u r t H R , T inne l ly & Sons Ltd and 
O t h e r s a n d McElduff and O t h e r s v. t he U n i t e d K i n g d o m j u d g m e n t of 
lOJu ly 1998, Reports 1998-IV, pp. 1662-63, § 77). 

76. As to a n o n y m o u s wi tnesses , the C o u r t h a d occasion to s t a t e in its 
Doorson v. the N e t h e r l a n d s j u d g m e n t t h a t t he use of s t a t e m e n t s m a d e by 
a n o n y m o u s wi tnesses to found a convict ion is not u n d e r all c i r c u m s t a n c e s 
incompa t ib l e wi th the Conven t i on . T h e C o u r t s t a t e d , however , t h a t in 
such cases Art ic le 6 § 1 of the C o n v e n t i o n t a k e n t o g e t h e r wi th Art ic le 6 
§ 3 (d) r e q u i r e s t h a t the h a n d i c a p s u n d e r which the defence l abours be 
sufficiently c o u n t e r b a l a n c e d by the p r o c e d u r e s followed by the jud ic ia l 
a u t h o r i t i e s (see Eu r . C o u r t H R , Door son v. t he N e t h e r l a n d s j u d g m e n t of 
26 M a r c h 1996, Reports 1996-11, pp . 470-71 , §§ 69-72). In the Liidi v. 
Swi tze r l and j u d g m e n t a n d the V a n M e c h e l e n and O t h e r s v. t he 
N e t h e r l a n d s j u d g m e n t the C o u r t recognised in pr inciple t h a t , provided 
t h a t the r igh ts of the defence a r e r e spec t ed , it m a y be l eg i t ima t e for t h e 
police a u t h o r i t i e s to wish to p reserve the a n o n y m i t y of a n agen t deployed 
in unde rcove r act ivi t ies , for his own or his family's p ro t ec t i on a n d so as not 
to i m p a i r his usefulness for fu tu re ope ra t i ons (see Eur . C o u r t H R , 
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j u d g m e n t of 15 J u n e 1992, Ser ies A no. 238, p . 21 , § 49, a n d j u d g m e n t of 
23 Apri l \991,Reports 1997-III, p . 712, § 57) . 

77. In the p r e s e n t case , t he re levan t m a t e r i a l in ques t i on was never 
pu t before t he j u r y whose task was to dec ide , on all t h e evidence before 
t h e m , w h e t h e r t he app l i can t s were guil ty. T h e C o m m i s s i o n mus t 
the re fo re e x a m i n e the ques t ion w h e t h e r t he jud ic ia l au tho r i t i e s dea l ing 
wi th the app l i c an t s ' case p re se rved the defence r igh t s to a d e g r e e tha t 
satisfied t he r e q u i r e m e n t s of Art ic le 6 § 1 of t he Conven t i on . 

78. T h e s t a r t ing -po in t for t he C o m m i s s i o n ' s cons ide ra t ion is t he 
pr inciple e s t ab l i shed by a n d evolving in t he na t i ona l case-law tha t in 
every case in which the p rosecu t ion objects to the disc losure of re levan t 
m a t e r i a l on the g r o u n d s of publ ic in t e re s t i m m u n i t y , t he t r ia l cour t mus t 
ba lance t he public in t e re s t in non-disc losure aga ins t t h e i m p o r t a n c e of the 
m a t e r i a l s in ques t i on to t he defence (see "Re levan t domes t i c law" and 
" S u b s e q u e n t d e v e l o p m e n t in t he domes t i c law") . 

79. In the p r e s e n t case , t he C o m m i s s i o n observes t h a t the t r ia l j u d g e 
did not see t he re levan t m a t e r i a l as it was wi thhe ld by the p rosecu t ion 
which had a d i sc re t ion , a t t he t i m e of t he t r ia l , not to m a k e disclosure 
wi thou t any re fe rence to the t r ia l j u d g e . Only t he C o u r t of Appea l 
cons idered the m a t e r i a l a n d c o n d u c t e d the ba l anc ing exerc ise , 
conc lud ing t h a t the m a t e r i a l should not be disclosed to t he defence . T h e 
C o m m i s s i o n no tes , however , t h a t t he only task of t he C o u r t of Appea l was 
to assess w h e t h e r t h e r e was a l u r k i n g doub t as to t he safety of t he 
app l i c an t s ' convict ion, wi th in a con tex t w h e r e cons ide rab le weight was to 
be a t t a c h e d to t he j u ry ' s a s s e s s m e n t of credibi l i ty. It is t r u e t h a t t he C o u r t 
of Appea l had the benefi t of t r ansc r ip t s of t he h e a r i n g s before t he tr ial 
judge . However , t he C o m m i s s i o n cons iders t h a t t he review of the 
m a t e r i a l by t he C o u r t of Appea l could not r e m e d y the absence of 
e x a m i n a t i o n of the m a t e r i a l by the t r ia l j u d g e . T h e t r ia l j u d g e is in the 
best posi t ion to pe r fo rm the necessa ry ba l anc ing exerc ise , n a m e l y to 
e x a m i n e or view t h e m a t e r i a l a n d the facts which the m a t e r i a l reveals 
a n d t h e n to p roper ly weigh the c o m p e t i n g i n t e r e s t s of publ ic in te res t 
i m m u n i t y a n d fairness to t he defence c la iming d isc losure . Moreover , a t 
no s t age did any cour t dea l ing wi th t he app l i c an t s ' case have t he inter 
partes benefi t of submiss ions by a specially a p p o i n t e d counsel on beha l f of 
the defence , who ac ted only in the p a r t i c u l a r p r o c e d u r a l issue a n d not for 
t he defence as a whole (see, mutatis mutandis, t h e C h a h a l j u d g m e n t cited 
above, p . 1869, § 144). 

80. As in i? . v. Ward the p rosecu t ion ac ted as j u d g e in the i r own cause a t 
t he t r ia l s t age . T h e t r ia l j u d g e was in a c o m p a r a b l e posi t ion to t h a t of the 
j u d g e in the above -men t ioned T inne l ly & Sons L td and O t h e r s and 
McElduff and O t h e r s case , w h e r e t he ipse dixit of the execut ive p r even t ed 
h i m from d e t e r m i n i n g the mer i t s of the c la im (see p a r a g r a p h 75 above) . 
T h e r e was no possibil i ty for the tr ial j u d g e to m o n i t o r t he posi t ion as the 
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tr ial p rogressed and to cons ider d isc losure of wi thhe ld m a t e r i a l as issues 
e m e r g e d d u r i n g the tr ial which migh t have affected the ba l ance (see 
p a r a g r a p h 32 of t he r e p o r t ) . Moreover , the seven ca tegor ies of sensi t ive 
m a t e r i a l inc lude at least t h r e e (see (e) , (f) a n d (g) - p a r a g r a p h 41 of t he 
r epo r t ) w h e r e t he i n t e r e s t s of the S t a t e in m a i n t a i n i n g conf ident ia l i ty for 
t he pu rpose s of e n c o u r a g i n g in fo rmat ion to be given to police would p r i m a 
facie ra re ly if ever ou twe igh the i n t e r e s t s of t he accused in hav ing access to 
in fo rmat ion of possible he lp to the defence . T h e failure to indica te even 
t h e ca t ego ry of w i thhe ld m a t e r i a l was a fu r the r b a r r i e r to e n s u r i n g 
fa i rness of p roceed ings . In c o n s e q u e n c e , t he hand icaps u n d e r which the 
defence l aboured in not having access to re levan t m a t e r i a l we re 
insufficiently c o u n t e r b a l a n c e d by the p r o c e d u r e followed by the jud ic ia l 
a u t h o r i t i e s (see the Doorson j u d g m e n t c i ted above, pp . 470-71 , §§ 69-72). 

8 1 . In the C o m m i s s i o n ' s view, t he p r e s e n t case falls to be d i s t ingu i shed 
from the E d w a r d s case: in t he l a t t e r case t he defence had received mos t of 
t he mis s ing in fo rmat ion at the appea l s t age . T h e defence failed to apply to 
the C o u r t of Appea l for p roduc t ion of the r e m a i n i n g d o c u m e n t s which it 
knew exis ted and no claim for publ ic in te res t i m m u n i t y was ever 
ad jud ica ted upon in these p roceed ings (see the Edwards j u d g m e n t ci ted 
above, p . 35, §§ 36, 38) . 

82. In these c i r c u m s t a n c e s , t he C o m m i s s i o n is of the opinion t h a t , on 
b a l a n c e , t he p roceed ings aga ins t the app l i can t s t a k e n as a whole c a n n o t be 
cons ide red to have been fair. W i t h r e g a r d to t he facts t h a t t h e p rocedu ra l 
m o t i o n could be h e a r d in c a m e r a a n d tha t t he C o u r t of Appea l ' s ru l ing 
was not de l ivered in public , the Commis s ion cons iders t h a t t he se were a 
neces sa ry consequence of the p r eced ing cons ide ra t ions and , hav ing r e g a r d 
to the e x e m p t i o n s provided for u n d e r Art ic le 6 § 1 of t he Conven t ion , 
c a n n o t be said to impinge on the publici ty of the tr ial as a whole . 
N o n e t h e l e s s , t he l a t t e r , in pa r t i cu l a r , was an a g g r a v a t i n g factor in t he 
con tex t of fa i rness . 

Conclusion 

83. T h e C o m m i s s i o n conc ludes , unan imous ly , t ha t in t he p r e s e n t case 
t h e r e has been a violat ion of Ar t ic le 6 § 1 of the C o n v e n t i o n t a k e n in 
conjunct ion wi th Art ic le 6 § 3 (b) a n d (d) of t he Conven t ion . 
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S O M M A I R E 1 

Non-divulgation à la défense, pour des motifs d'intérêt public, de preuves 
détenues par l'accusation 

Article 6 § 1 

Procédure pénale - Procès équitable - Procès contradictoire - Egalité des armes - Divulgation 
des preuves - Obligation pour l'accusation de divulguer ses preuves - Non-divulgation à la 
défense, pour des motifs d'intérêt public, de preuves détenues par l'accusation - Garanties 
procédurales - Equilibre entre intérêt public et droits de la défense 

Condamnés pour meurtre, coups et blessures et vols avec violences, les requérants 
se pourvurent devant la Cour d'appel. Lors de la première audience, le re
présentant de l'accusation remit à ladite juridiction un document qui ne fut pas 
montré aux avocats de la défense. Il y invitait la Cour d'appel à se prononcer sur 
une demande de dispense de divulgation. Les deux avocats de la défense ayant fait 
savoir qu'ils ne pouvaient prendre l 'engagement de ne révéler ni à leurs solicitors ni 
à leurs clients le contenu des informations en cause, la requête fut examinée de 
manière non contradictoire. La Cour d'appel refusa ultérieurement d'ordonner la 
divulgation des éléments en question. Dès l'ouverture de l'audience consacrée à 
l 'examen au fond du recours, l'avocat de la défense invita la Cour d'appel à 
ordonner la divulgation du ou des noms de toute personne ou toutes personnes 
auxquelles une somme d'argent avait été versée en guise de récompense pour des 
informations livrées à la police. L'accusation remit à la Cour d'appel des 
documents pertinents, qui ne furent pas montrés à la défense. La Cour d'appel 
refusa d'ordonner la divulgation des éléments en question et confirma 
ultérieurement les condamnations des requérants. Ceux-ci se virent refuser 
l'autorisation de saisir la Chambre des lords, mais leurs condamnations furent 
ultérieurement renvoyées à la Cour d'appel par la Commission de contrôle des 
procédures pénales au motif que le fait qu'un témoin avait bénéficié d'une 
récompense et d'une immunité de poursuites n'avait pas été antérieurement 
divulgué à la défense, en application de la théorie de l 'immunité d'intérêt public. 

Article 6 § 1 : le droit à un procès pénal contradictoire implique, pour l'accusation 
comme pour la défense, la faculté de prendre connaissance des observations ou 
éléments de preuve produits par l 'autre partie. De surcroît, les autorités de 
poursuite doivent communiquer à la défense toutes les preuves pertinentes en 
leur possession, à charge comme à décharge. Toutefois, le droit à une divulgation 
des preuves pertinentes n'est pas absolu. Dans une procédure pénale donnée, il 
peut y avoir des intérêts concurrents qui doivent être mis en balance avec les 
droits de l'accusé. Dans certains cas, il peut être nécessaire de dissimuler 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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certaines preuves à la défense, de façon à préserver les droits fondamentaux d'un 
autre individu ou à sauvegarder un intérêt public important. Toutefois, seules sont 
légitimes au regard de l'article 6 § 1 les mesures restreignant les droits de la 
défense qui sont absolument nécessaires. De surcroît, toutes difficultés causées à 
la défense par une limitation de ses droits doivent être suffisamment compensées 
par la procédure suivie devant les autorités judiciaires. Lorsque des preuves ont 
été dissimulées à la défense au nom de l'intérêt public, il n'appartient pas à la 
Cour de dire si pareille attitude était absolument nécessaire car, en principe, 
c'est aux juridictions internes qu'il revient d'apprécier les preuves produites 
devant elles. La Cour a quant à elle pour tâche de contrôler si le processus 
décisionnel appliqué dans un cas donné a satisfait autant que possible aux 
exigences du contradictoire et de l'égalité des armes et s'il était assorti de 
garanties aptes à protéger les intérêts de l'accusé. En l'espèce, l'accusation décida 
sans en référer au juge de garder par-devers elle, au nom de l'intérêt public, 
certaines preuves pertinentes. Pareille procédure, où l'accusation s'emploie elle-
même à apprécier l'importance des informations dissimulées à la défense pour la 
mettre en regard de l'intérêt public à tenir ces informations secrètes, ne saurait 
satisfaire aux exigences de l'article 6. Certes, au début de l'audience d'appel, la 
défense fut avisée que certaines informations lui avaient été cachées, et, à deux 
reprises lors d'audiences non contradictoires, la Cour d'appel se pencha sur les 
éléments dissimulés à la défense et se prononça pour leur non-divulgation. Cette 
procédure n'a toutefois pu remédier au manque d'équité du procès résultant de 
l'absence de tout contrôle par le juge de première instance des preuves non 
communiquées à la défense. A la différence dudit magistrat, qui vit les témoins 
déposer et connaissait parfaitement l'ensemble des preuves produites et des 
questions soulevées, et qui aurait été en mesure de contrôler la nécessité d'une 
divulgation tout au long du procès, la Cour d'appel fut obligée d'effectuer son 
appréciation ex post facto, et elle peut même avoir été influencée sans en être 
consciente par le verdict de culpabilité rendu par le jury et avoir ainsi sous-estimé 
l'importance des preuves non divulguées. En conséquence, l'omission par 
l'accusation de produire les preuves litigieuses devant le juge de première 
instance, l 'empêchant ainsi de statuer sur la question de la divulgation, a privé 
les requérants d'un procès équitable. 
Conclusion : violation (unanimité). 

Article 41 : la Cour estime que le constat d'une violation représente en soi une 
satisfaction équitable suffisante pour tout dommage moral éventuellement subi 
par les requérants. Elle alloue aux intéressés une certaine somme pour leurs frais 
et dépens. 

J u r i s p r u d e n c e ci tée pa r la Cour 

Brandstetter c. Autriche, arrêt du 28 août 1991, série A n" 211 
Edwards c. Royaume-Uni, arrêt du 16 décembre 1992, série A n° 247-B 
Doorson c. Pays-Bas, arrêt du 26 mars 1996, Recueil des arrêts et décisions 1996-11 
Van Mechelen et autres c. Pays-Bas, arrêt du 23 avril \997, Recueil 1997-III 
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En l 'affaire R o w e et Dav i s c. R o y a u m e - U n i , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i t uée , c o n f o r m é m e n t 

à l 'ar t ic le 27 de la Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e et des 
L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , tel le q u ' a m e n d é e p a r le 
Protocole n" 1 1 1 , et aux c lauses p e r t i n e n t e s de son r è g l e m e n t " , en une 
G r a n d e C h a m b r e composée des j u g e s dont le n o m suit : 

M . L. WILVHABEH., président, 
M 1 "' ' E. P A L M , 

M M . L. F E R R A R I B R A V O , 

L. C A F L I S C H , 

J . -P . C O S T A , 

W . F U H R M A X N , 

K . J U N G W I E R T , 

M. F I S C H B A G H , 

B . Z U P A N C I C , 

M m e N . V A J I C , 

M. J. H E D I G A N , 

M m e s W . T H O M A S S E N , 

M. T S A T S A - N I K O L O V S K A , 

M M . T . P A N T Î R U , 

E. LF-VTTS, 

K . T R A J A , 

Sir J o h n LAWS,juge ad hoc, 
ainsi q u e de M m c M. D E B O E R - B U Q U I C C H I O , greffière adjointe, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 20 oc tobre 1999 et 
26 j a n v i e r 2000, 

Rend l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L 'affaire a é t é dé fé r ée à la C o u r pa r la C o m m i s s i o n e u r o p é e n n e d e s 
Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 12 m a r s 1999, d a n s le délai de 
trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la Conven t ion . A 
son or ig ine se t rouve une r e q u ê t e (n" 28901/95) d i r igée con t re le 
R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l ande du Nord et dont deux 
r e s so r t i s san t s d e cet E t a t , M. R a p h a e l Rowe et M . Michae l Davis , avaient 
saisi la C o m m i s s i o n le 20 d é c e m b r e 1993 en ve r tu de l ' anc ien ar t ic le 25. 

La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens ar t ic les 44 et 48 ainsi 
q u ' à la déc l a r a t i on b r i t a n n i q u e r e c o n n a i s s a n t la j u r id i c t ion obl iga to i re de la 
C o u r (ancien ar t ic le 46) . Elle a p o u r objet d ' ob ten i r une décision sur le point 
d e savoir si les faits d e la cause révè len t un m a n q u e m e n t de l 'E ta t d é f e n d e u r 
aux ex igences de l 'ar t icle 6 de la Conven t i on . 

1-2. Note du greffe : entré en vigueur le 1 e r novembre 1998. 
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2. C o n f o r m é m e n t à l 'ar t icle 5 § 4 du Protocole n" 11, lu en combina i son 
avec les ar t ic les 100 § 1 et 24 § 6 du r è g l e m e n t , un collège de la G r a n d e 
C h a m b r e a déc idé , le 31 m a r s 1999, q u e l 'affaire sera i t e x a m i n é e p a r la 
G r a n d e C h a m b r e de la C o u r . C e t t e G r a n d e C h a m b r e c o m p r e n a i t de plein 
droi t Sir Nicolas Bra t za , j u g e élu au t i t re du R o y a u m e - U n i (ar t ic les 27 § 2 de 
la Conven t i on et 24 § 4 du r è g l e m e n t ) , M . L. W i l d h a b e r , p r é s iden t de la 
Cour , M M E E . P a l m , v ice-prés iden te de la C o u r , ainsi que M . J . -P . C o s t a et 
M . M . Fischbach, v ice-prés idents de sect ion (art icles 27 § 3 de la Conven t i on 
et 24 §§ 3 et 5 a) du r è g l e m e n t ) . O n t en o u t r e é té dés ignés p o u r c o m p l é t e r la 
G r a n d e C h a m b r e : M . L. F e r r a r i Bravo , M . L. Cafl isch, M . W. F u h r m a n n , 
M . K . J u n g w i e r t , M . B . Zupanc ic , M M C N. Vajic, M . J . H e d i g a n , 
M M E W. T h o m a s s e n , M M C M . Tsa t sa -Nikolovska , M . T . P a n j î r u , M . E. Levits 
et M . K . T r a j a (ar t ic le 24 § 3 du r è g l e m e n t ) . 

U l t é r i e u r e m e n t , Sir Nicolas Bra tza , qu i avai t pa r t i c ipé à l ' e x a m e n 
de l 'affaire p a r la C o m m i s s i o n , s 'est d é p o r t é de la G r a n d e C h a m b r e 
(ar t ic le 28 du r è g l e m e n t ) . En c o n s é q u e n c e , le g o u v e r n e m e n t b r i t a n n i q u e 
(« le G o u v e r n e m e n t » ) a dés igné Sir J o h n Laws p o u r s iéger en q u a l i t é de 
j u g e ad hoc (ar t ic les 27 § 2 de la Conven t i on et 29 § 1 du r è g l e m e n t ) . 

3 . Ainsi q u ' e n avai t déc idé la G r a n d e C h a m b r e , u n e a u d i e n c e 
consacrée à la fois à la p r é s e n t e espèce et aux affaires J a s p e r c. R o y a u m e -
U n i ( r e q u ê t e n" 27052/95) et Fi t t c. R o y a u m e - U n i ( r e q u ê t e n° 29777/96) 
s 'est dé rou l ée en public au Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 
20 oc tobre 1999. 

O n t c o m p a r u : 

- pour le Gouvernement 
M M . M . E A T O N , conse i l le r j u r i d i q u e adjoint 

m i n i s t è r e des Affaires é t r a n g è r e s 
et du C o m m o n w e a l t h , 

R . C R A N S T O N , Solicitor-General, 
J . E A D I E , Barris ter-at-Law, 
R. H E A T O N , m i n i s t è r e de l ' I n t é r i eu r , 

M M E G. H A R R I S O N , m i n i s t è r e de l ' I n t é r i eu r , 
M . C . B U R K E , D o u a n e s et accises, 
M M ( ' F. R U S S E L L , Crown Prosecution Service, 
M . A. C H A P M A N , Law Officers Department, 

- pour les requérants 
M . B. EMMERSON, Barrister-at-Law, 
M M E S M . C U N N E E N , Solicitor (L iber ty ) , 

P. K A U F M A N , Barrister-at-Law, 
M M . S. Y O U N G , Solicitor, 

A.B.R. M A S T E R S , Barrister-at-Law, 

agent, 

conseils, 

conseillers ; 

conseil, 

conseillers. 
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La C o u r a e n t e n d u en leurs déc l a r a t i ons ainsi q u ' e n leurs réponses à 
des ques t ions posées pa r p lus ieurs de ses m e m b r e s M. E m m e r s o n et 
M. C r a n s t o n . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. L e s i n f r a c t i o n s 

4. D a n s la nui t du 15 au 16 d é c e m b r e 1988, u n e série d ' infract ions 
furent c o m m i s e s d a n s le Sur rey , en A n g l e t e r r e . 

D a n s le cad re de la p r e m i è r e , qui peu t avoir é té p e r p é t r é e à un m o m e n t 
q u e l c o n q u e a p r è s 1 h 30 du m a t i n , deux h o m m e s fu ren t a t t a q u é s alors 
qu ' i l s se t rouva ien t à bo rd d ' un véhicule ga r é d a n s un c h a m p j o u x t a n t un 
p u b , à Fickleshal l . J u s t e a p r è s la conclus ion d e r a p p o r t s sexue ls e n t r e les 
in t é res sés (M. Ely et M. H u r b u r g h ) , deux individus m a s q u é s su rg i r en t . 
L 'un po r t a i t un cou teau , l ' au t re un revolver. Ely fut t i ré hors de la 
vo i tu re et ses a g r e s s e u r s lui d é r o b è r e n t 10 livres s t e r l ing (GBP) . S o m m é 
de s 'a l longer face con t re t e r r e , il s ' exécu ta sous la survei l lance de l ' h o m m e 
m u n i d u c o u t e a u . Il s ' ape rçu t a lors d e la p ré sence d ' u n t ro i s i ème individu 
m a s q u é . Les a g r e s s e u r s vou lu ren t p r e n d r e la vo i tu re , qu i a p p a r t e n a i t à 
H u r b u r g h . Ne l ' e n t e n d a n t pas de ce t t e orei l le , celui-ci fut à son tour 
ag re s sé . Ely r eçu t l 'o rdre de r a m p e r j u s q u ' à l ' endroi t où H u r b u r g h , qu i 
avai t é té l igoté , se t rouvai t a l longé. Il fut lui auss i l igoté et bâ i l lonné . De 
l 'essence fut r é p a n d u e a u t o u r d ' eux . A la vue d ' une c i g a r e t t e a l l u m é e , Ely 
s 'évanoui t . Lorsqu ' i l r ep r i t connna i s sance , l 'Aust in Pr incess a p p a r t e n a n t à 
H u r b u r g h avai t d i s p a r u et ce d e r n i e r é ta i t m o r t . Les a g r e s s e u r s ava ien t 
a b a n d o n n é q u e l q u e 500 m è t r e s plus loin, à l ' en t r ée d ' un c h a m p , la Spi t l i re 
volée à b o r d d e laquel le ils é t a i en t a r r ivés sur les l ieux. 

5. Plus t a r d dans la nu i t , vers 3 h 40 du m a t i n , t rois h o m m e s m a s q u é s 
firent i r r up t i on d a n s le l ogemen t des N a p i e r , à O x t e d . Ils e n t r è r e n t p a r 
u n e f enê t r e d o n n a n t sur l ' a r r iè re de l ' i m m e u b l e . D e u x d ' e n t r e eux 
p é n é t r è r e n t d a n s la c h a m b r e de T i m o t h y N a p i e r ; l 'un avai t un cou teau , 
l ' au t r e un revolver . E n t r e - t e m p s , R i c h a r d N a p i e r (le p è r e ) fut réveil lé p a r 
le t ro i s i ème a g r e s s e u r , qui é ta i t a r m é d ' un revolver. Il fut condui t dans la 
c h a m b r e de T i m o t h y . L 'un et l ' au t r e s ' e n t e n d i r e n t d é c l a r e r q u e s'ils ne se 
m o n t r a i e n t pas coopéra t i f s , ils s e r a i en t a b a t t u s . Ils se j e t è r e n t a lors sur 
leurs a g r e s s e u r s et les forcèrent à d e s c e n d r e les escal iers . D a n s la lu t t e , 
T i m o t h y N a p i e r se fit t a i l l ader u n b r a s , ce qu i p rovoqua le s e c t i o n n e m e n t 
d ' une a r t è r e . R icha rd N a p i e r fut con t r a in t p a r ses a g r e s s e u r s de r e m o n t e r 
les esca l ie rs j u s q u ' à la c h a m b r e où sa f e m m e a t t e n d a i t . U n c o u t e a u po in té 
sur elle, celle-ci fut invitée à se d é b a r r a s s e r de ses b a g u e s et de ses a u t r e s 
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bijoux, f au te de quoi elle a u r a i t les doigts t r a n c h é s . Les deux a u t r e s 
a g r e s s e u r s m i r e n t la p ièce à sac avan t q u e tous t rois ne s 'enfuissent à bord 
de la T o y o t a de T i m o t h y . Ce d e r n i e r fut e m m e n é à l 'hôpi ta l . Les médec in s 
découvr i r en t qu ' i l avai t reçu d a n s le dos u n coup de c o u t e a u qu i avai t pe rcé 
la cavi té p l eu ra l e , r e n d a n t nécessa i re l ' inser t ion d 'un d ra in d a n s la po i t r ine . 
La vo i tu re de H u r b u r g h fut découver t e a b a n d o n n é e non loin de là. 

6. A 5 h e u r e s du m a t i n , Mme Spicer et son p a r t e n a i r e (M. A l m o n d ) , qui 
d o r m a i e n t au domici le de la p r e m i è r e à F e t c h a m , se révei l lè rent pour 
c o n s t a t e r la p ré sence de trois h o m m e s m a s q u é s d a n s leur c h a m b r e . Ces 
d e r n i e r s l eur d e m a n d è r e n t de l ' a rgen t , des bijoux et les clefs de leurs 
vo i tu res . Ils i n d i q u è r e n t aux in t rus où t rouve r ce qu ' i l s d e m a n d a i e n t . 
Leu r s a g r e s s e u r s les l igo tè ren t et les b â i l l o n n è r e n t , ap r è s quoi ils 
s a c c a g è r e n t la maison . Il s 'écoula p r e s q u e u n e h e u r e avant qu ' i l s ne 
pa r t i s s en t , e m p o r t a n t avec eux une g r a n d e q u a n t i t é d 'obje ts , ainsi que 
les d e u x vo i tu res a p p a r t e n a n t au couple , u n e R e n a u l t et u n e Cava l ie r . La 
Toyo ta de T i m o t h y N a p i e r fut découver t e a b a n d o n n é e à p rox imi t é . 

B. La r é c o m p e n s e , l ' e n q u ê t e e t l e s a r r e s t a t i o n s 

7. Les é v é n e m e n t s décr i t s ci-dessus dé f rayè ren t la c h r o n i q u e . Ainsi fut 
n o t a m m e n t publ iée dans les m é d i a s n a t i o n a u x , e n t r e le 17 et le 
19 d é c e m b r e 1988, l'offre d 'une r é c o m p e n s e de 25 000 G B P pour tout 
r e n s e i g n e m e n t condu i san t à la c o n d a m n a t i o n des a u t e u r s des 
infract ions . Le d i m a n c h e 18 d é c e m b r e parv in t au c e n t r e o p é r a t i o n n e l de 
la police u n e in fo rma t ion selon laque l le les p e r s o n n e s r e sponsab le s d u 
m e u r t r e et des a u t r e s infract ions r é s ida ien t a u n u m é r o 25 Lawrie P a r k 
Road , à S y d e n h a m , d a n s le sud de Londre s (« le n° 25») . En o u t r e , 
l ' a u t e u r de l 'appel déc la ra q u ' u n e g r a n d e q u a n t i t é des b iens qui ava ien t 
é té dé robés au cours des vols ava ien t é té recueil l is p a r d ' a u t r e s p e r s o n n e s 
r é s i d a n t au n" 25, puis en t r eposé s d a n s l ' a p p a r t e m e n t d ' un c o m p a r s e de 
sexe fémin in s i tué au 71 Q u e e n Ade la ide C o u r t . 

8. Le p r o p r i é t a i r e du n" 25 é ta i t M. Smi th , qu i occupa i t le rez-de-
chaussée et le sous-sol. Le r e s t a n t de la ma i son (les deux é t ages 
s u p é r i e u r s ) é t a i t divisé en a p p a r t e m e n t s , occupés n o t a m m e n t p a r les 
r e q u é r a n t s , R a p h a ë l Rowe et Michae l Davis. R a n d o l p h J o h n s o n vena i t à 
la ma i son de t e m p s à a u t r e , les d e r n i e r s t e m p s p o u r a i d e r à r é p a r e r les 
condu i t e s et d iverses ins ta l l a t ions é l ec t r iques , et il y sera i t venu d a n s la 
nui t du 15 d é c e m b r e 1988. Rowe, Davis et J o h n s o n é t a i en t noi rs . 

9. T ro i s h o m m e s blancs vivaient é g a l e m e n t au n° 2 5 : M a r k J o b b i n s , 
N o r m a n D u n c a n et S h a n e Griffin («le g r o u p e J o b b i n s » ) . Ils é t a i en t à 
l ' époque âgés de vingt-neuf, vingt et un et d ix -neuf ans r e s p e c t i v e m e n t . 
D u n c a n et Griffin sniffaient r é g u l i è r e m e n t de la colle. Tous t rois ava ien t 
des a n t é c é d e n t s j ud i c i a i r e s . 
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10. A la sui te des in fo rma t ions reçues pa r la police, des m a n d a t s de 
pe rqu i s i t ion furent o b t e n u s pour c h a c u n e d e s ad res ses et furen t exécu té s 
s i m u l t a n é m e n t le 19 d é c e m b r e 1988 à 7 h 50 du m a t i n . Lors de la 
perqu is i t ion effectuée au n° 25 , à un m o m e n t q u e l c o n q u e e n t r e 14 h 15 
de l ' après -midi le 19 d é c e m b r e et 5 h e u r e s du m a t i n le 20 d é c e m b r e , la 
police découvr i t d a n s la corbeil le à p a p i e r de Rowe une b roche d é r o b é e 
au couple Sp ice r /Almond . D ' a u t r e s objets p r o v e n a n t d u m ê m e vol furent 
t rouvés d a n s une pièce servant de dépô t . Les policiers y découvr i r en t 
é g a l e m e n t des f igur ines de porce la ine (ne p r é s e n t a n t a u c u n lien avec les 
infract ions susdéc r i t e s ) , qui p o r t a i e n t les e m p r e i n t e s de Davis . Des t aches 
de s a n g visibles sur u n e ves te t rouvée d a n s la c h a m b r e de Rowe furent 
ana lysées . Elles r évé lè ren t q u e le s a n g é ta i t celui d ' u n e p e r s o n n e 
a p p a r t e n a n t à un g roupe sangu in p a r t a g é pa r 8 % de la popu la t ion , dont 
la v ic t ime du m e u r t r e , H u r b u r g h . Rowe, Davis , J o b b i n s et Griffin furent 
a r r ê t é s au mot i f q u ' o n les soupçonna i t de vols avec effraction aggravés . 
D u n c a n fut a p p r é h e n d é le 21 d é c e m b r e . 

1 1. K a t e Wi l l i amson , u n e lycéenne de seize a n s qu i é ta i t la pe t i t e a m i e 
de Rowe, livra à la police u n c e r t a i n n o m b r e d 'objets p r o v e n a n t du vol 
Sp ice r /Almond , n o t a m m e n t deux b a g u e s de fidéli té, un b race le t de 
m o n t r e en m é t a l j a u n e et u n e m o n t r e de d a m e . Elle déc la ra à la police 
qu 'e l le r e n d a i t f r é q u e m m e n t visite à Rowe et qu 'e l l e se t rouvai t chez lui 
d a n s la nu i t du 15 d é c e m b r e 1988. Elle aff i rma ne c o n n a î t r e J o b b i n s , 
D u n c a n et Griffin q u e de vue . 

12. J o a n n e C a s s a r in fo rma la police qu 'e l l e avait d e m e u r é avec un 
a u t r e r é s idan t du n" 25, J a s o n Cooper , p e n d a n t u n e c e r t a i n e pér iode en 
1988. Elle conna issa i t Davis , Rowe, J o b b i n s , D u n c a n et Griffin. Elle 
s 'é ta i t t rouvée a u n° 25 p e n d a n t la nui t du 15 d é c e m b r e 1988, où elle 
avait d o r m i d a n s la c h a m b r e de Coope r . 

13. L ' a u t r e m a n d a t de pe rqu i s i t i on fut ex écu t é au n" 71 Q u e e n 
Ade la ide C o u r t . Il d é b o u c h a sur l ' a r r e s t a t i o n de la loca ta i re , B e r n a d e t t e 
R o b e r t s , qui é ta i t la pe t i t e a m i e de J o b b i n s , et p e r m i t de r é c u p é r e r u n e 
g r a n d e q u a n t i t é de b iens volés. 

14. J o h n s o n fut a r r ê t é le 6 j a n v i e r 1989 par p lus ieurs policiers , ap rès 
une longue cour se -pour su i t e . Il é t a i t en possession d 'un revolver. D an s sa 
dépos i t ion , il a d m i t qu ' i l s 'é ta i t r e n d u au n" 25 à d iverses repr i ses et que la 
nui t en ques t ion il y é ta i t p r o b a b l e m e n t res té j u s q u ' à une h e u r e ta rd ive . Il 
nia avoir pa r t i c ipé aux infract ions et déc l a r a lors de ses i n t e r r o g a t o i r e s 
pa r la police qu' i l pouvai t avoir passé la nu i t avec une pe t i t e a m i e . 

C. L e p r o c è s 

15. Le procès des d e u x r e q u é r a n t s et de J o h n s o n se d é r o u l a devan t la 
Central Criminal Court en février 1990. 
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16. La t hè se de l ' accusa t ion consis ta i t à d i re q u e les t rois h o m m e s 
ava ien t pa r t i c ipé à c h a c u n e des infract ions . D ' a p r è s l ' accusa t ion , il y 
avait des p reuves é tab l i s san t un lien e n t r e les in f rac t ions : l 'Aust in 
Pr incess volée à H u r b u r g h avai t é té t rouvée s u r les l ieux du vol N a p i e r , 
la Toyo ta volée aux N a p i e r avai t é té d é c o u v e r t e a b a n d o n n é e à côté de 
l ' endroi t où rés idai t le couple Sp ice r /Almond , et les véhicules dé robés à 
ce d e r n i e r se r a t t a c h a i e n t aux o c c u p a n t s du n" 25. En o u t r e , les t é m o i n s 
de chacun des vols ava ien t décr i t u n e é q u i p e de trois voleurs dont au 
moins un é ta i t m u n i d 'un revolver et un second d ' un c o u t e a u , tous é t a n t 
vê tus de noir et p o r t a n t des cagoules . 

17. L ' accusa t ion s ' appuya en g r a n d e p a r t i e sur les t é m o i g n a g e s livrés 
p a r les m e m b r e s d u g r o u p e J o b b i n s . Ceux-c i r e c o n n u r e n t avoir volé 
e n s e m b l e la Spitf ire qui avai t é té t rouvée a b a n d o n n é e à côté de l 'endroi t 
où avait eu lieu le p r e m i e r vol à ma in a r m é e et le m e u r t r e , et avoir condui t 
la R e n a u l t et la Cava l i e r volées lors de la d e r n i è r e infract ion d a n s un 
c h a m p à Sidcup où ils y ava ien t mis le feu. Ils d é c l a r è r e n t n o t a m m e n t 
q u e la nui t du 15 au 16 d é c e m b r e Rowe avait d e m a n d é s'il pouvai t 
ut i l iser la Spitf ire et q u e le m ê m e Rowe, Davis et un a u t r e h o m m e noir 
ava ien t d e m a n d é de l 'aide sous d ' a u t r e s formes , tel les q u e le p rê t d ' u n e 
cagoule et un c o u p d e m a i n p o u r faire d é m a r r e r la Spitf i re . Les m e m b r e s 
du g roupe Jobbins t é m o i g n è r e n t é g a l e m e n t au sujet des é v é n e m e n t s du 
m a t i n su ivant (16 d é c e m b r e ) où Rowe avai t , d ' a p r è s eux , fait un ce r t a in 
n o m b r e de c o m m e n t a i r e s qu i a t t e s t a i e n t sa pa r t i c ipa t ion aux infract ions 
et leur avait d e m a n d é de se d é b a r r a s s e r des vo i tures dé robées au m é n a g e 
Sp ice r /Almond et d e conse rve r a i l l eurs les obje ts volés. 

18. En o u t r e , l ' accusa t ion se fonda sur le t é m o i g n a g e de K a t e 
Wi l l i amson . Au d i r e de celle-ci, Rowe l 'avait q u i t t é e p e n d a n t la nui t du 
15 au 16 d é c e m b r e , pour reveni r le l e n d e m a i n m a t i n à 6 h 30, il lui avai t 
d o n n é des b a g u e s p r o v e n a n t du vol N a p i e r afin qu 'e l l e les fît e s t i m e r , il 
avait griffé la v i t re de sa c h a m b r e avec une des b a g u e s se r t i e d ' un 
d i a m a n t et il lui avai t par lé des vo i tu res volées . L ' accusa t ion s ' appuya 
é g a l e m e n t sur la dépos i t ion de J o a n n e C a s s a r , qu i avai t aff irmé q u e 
Davis lui avai t d o n n é u n e p l a n t e qu ' i l d isa i t avoir t rouvée d a n s le coffre 
de la vo i tu re volée à A l m o n d . Enfin, M a r t i n Todd , un d é t e n u de la pr ison 
de Brixton, où J o h n s o n avait sé journé en d é t e n t i o n provisoire , déc la ra q u e 
ce d e r n i e r avait fait en sa p ré sence des r e m a r q u e s qu i d é m o n t r a i e n t qu ' i l 
avait pris pa r t aux infract ions . 

19. Les trois accusés n i è r en t t o u t e pa r t i c i pa t i on a u x infract ions . Ils 
exc ipè ren t du fait que K a t e Wi l l i amson et d ' a u t r e s avaient déc la ré q u e 
Rowe et Davis s ' é t a ien t t rouvés en leur c o m p a g n i e à des m o m e n t s de la 
nui t du 15 au 16 d é c e m b r e qu i é t a i e n t i ncompa t ib l e s avec l 'a l légat ion selon 
laquel le la Spitf ire avai t é té a p e r ç u e à peu près au m ê m e m o m e n t tout près 
du lieu où avai t é té p e r p é t r é le m e u r t r e de H u r b u r g h , et q u e les v ic t imes des 
infract ions, n o t a m m e n t Ely, les N a p i e r et Spicer , ava ien t déc la ré que leurs 
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a g r e s s e u r s é t a i en t b lancs . Au n o m d e J o h n s o n , il avai t é té s o u t e n u q u e rien 
ne prouva i t q u e l ' in té ressé eût pa r t i c ipé aux ac tes p r é p a r a t o i r e s ou qu ' i l eû t 
ensu i te con t r ibué à faire d i s p a r a î t r e les objets volés. 

20. La défense sou t in t q u e b e a u c o u p des t é m o i n s à c h a r g e n ' é t a i e n t 
pas c réd ib les . Ainsi , la dépos i t ion de Ely c o m p o r t a i t un c e r t a i n n o m b r e 
d ' i ncohé rences , de m ê m e q u e celles des m e m b r e s du g r o u p e J o b b i n s . Les 
accusés a f f i rmèren t q u e si des r é s iden t s d u n° 25 é t a i e n t r e sponsab le s des 
infract ions , c ' é t a ien t les m e m b r e s du g roupe J o b b i n s , et q u e J o b b i n s , 
D u n c a n et Griffin avaient livré à la police des expl ica t ions d é l i b é r é m e n t 
t r aves t i es afin d ' i m p l i q u e r les accusés et d 'a ins i s ' exoné re r e u x - m ê m e s . 

J o a n n e C a s s a r pouvai t avoir é té compl ice car elle connaissa i t D u n c a n e t 
Griffin, et le t é m o i g n a g e de K a t e Wi l l i amson pouvai t avoir é té mot ivé p a r 
un s e n t i m e n t de j a lous ie susci té p a r la r e l a t ion de Rowe avec u n e a u t r e 
pe t i t e a m i e , et il é ta i t de t ou t e m a n i è r e i ncompa t ib l e avec une l e t t r e q u e 
l ' i n té ressée avai t envoyée à Rowe a lors q u e celui-ci se t rouva i t en pr i son . 
La défense c h e r c h a à c o n t e s t e r la val idi té du t é m o i g n a g e de Todd en 
a r g u a n t q u e celui-ci pouvai t avoir m e n t i afin d ' ob t en i r une l ibéra t ion 
cond i t ionne l l e . P a r a i l l eurs , é v o q u a n t la r é c o m p e n s e subs t an t i e l l e qu i 
avait é té offerte , elle sou t in t qu ' i l s 'agissai t là d ' un é l é m e n t qui pouvai t 
avoir inci té des t é m o i n s à c h a r g e à dépose r . 

2 1 . Lors d e sa dépos i t ion d e v a n t le t r i b u n a l , Davis aff i rma — et ce t t e 
déc l a r a t i on concorda i t avec celle qu ' i l avai t faite à la police - qu ' i l n 'avai t 
joué a u c u n rôle d a n s les infract ions et qu ' i l n 'avai t r i en eu à voir avec la 
Spitf ire. Il dit avoir passé chez lui la nui t du 15 d é c e m b r e et souscrivit à la 
déc l a ra t ion de K a t e Wi l l i amson selon laquel le il é ta i t sor t i et n ' é t a i t 
r e n t r é q u e vers m inu i t t r e n t e . La dépos i t ion de Rowe se concil iai t elle 
aussi avec la déc l a r a t i on qu ' i l avai t faite à la police. L ' in té ressé nia avoir 
pa r t i c ipé en a u c u n e façon aux infract ions et déc la ra q u ' a p r è s ê t r e 
r e t o u r n é a u n° 25 à m inu i t t r e n t e , il avai t d o r m i avec K a t e Wi l l i amson le 
r e s t an t de la nui t . Johnson ne déposa pas . 

22. Le 26 février 1990, la Central Criminal Court r e c o n n u t les r e q u é r a n t s 
et l eur coaccusé coupab les de m e u r t r e , d e coups et b lessures vo lon ta i res 
graves et de t rois chefs de vol avec violences. Elle les c o n d a m n a chacun à 
des pe ines d ' e m p r i s o n n e m e n t - à vie, de qu inze ans et de douze ans - qu i 
furent confondues . 

D. La p r o c é d u r e d e v a n t la C o u r d 'appe l 

23 . Les r e q u é r a n t s et J o h n s o n i n t e r j e t è r e n t appe l , e s t i m a n t 
n o t a m m e n t q u e leurs c o n d a m n a t i o n s r eposa ien t sur des bases p e u 
solides et peu sa t i s fa i san tes , c o m p t e t e n u des faiblesses et i ncohérences 
qui e n t a c h a i e n t les d é c l a r a t i o n s des t é m o i n s qu i ava ien t déposé con t re 
eux . 
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/. La procédure de divulgation 

24. Le 20 oc tobre 1992, lors de la p r e m i è r e a u d i e n c e devan t la C o u r 
d ' appe l , le r e p r é s e n t a n t de l ' accusa t ion remi t à ladi te j u r id i c t ion un 
d o c u m e n t qui ne fut pas m o n t r é à l 'avocat de la défense . Il y invitai t la 
C o u r d ' appe l à se p r o n o n c e r sur une d e m a n d e de d i spense de d ivulgat ion 
( p a r a g r a p h e s 34-35 ci-dessous) et l ' informai t q u e la ques t i on p r é s e n t a i t 
un d e g r é de sensibi l i té tel que la r e q u ê t e devai t ê t r e e x a m i n é e d a n s le 
c ad re d 'un déba t non con t rad ic to i r e ou, à a d m e t t r e la t e n u e d ' u n e 
aud ience con t r ad i c to i r e , à la seule condi t ion q u e les avocats de la défense 
p r i s sen t l ' e n g a g e m e n t de ne révéler ni à leurs solicitors ni à leurs c l ients le 
c o n t e n u des in fo rma t ions en cause . Les d e u x avoca ts d e la défense firent 
savoir qu ' i l s ne pouva ien t en conscience p r e n d r e pare i l e n g a g e m e n t et ils 
q u i t t è r e n t la salle d ' a u d i e n c e . La r e q u ê t e lut a lors e x a m i n é e de m a n i è r e 
non con t r ad ic to i r e . 

25. Les 14 et 15 j a n v i e r 1993, la ques t ion de la d ivulgat ion fut 
r é e x a m i n é e pa r une C o u r d ' appe l s iégeant d a n s une compos i t ion 
di f férente ( m ê m e si Lord Taylor , le Lord Chief Justice, s iégea les deux 
fois). La ra ison en é ta i t q u e les avocats de la défense avaient r econs idé ré 
leur posi t ion, p o u r conc lure qu ' i l s ava ien t eu to r t d e se r e t i r e r 
v o l o n t a i r e m e n t de la p r e m i è r e aud i ence . Ils s o u t e n a i e n t i. que les avocats 
de la défense a u r a i e n t dû se voir d o n n e r l ' au to r i sa t ion d ' ass i s te r sans 
devoir p r e n d r e d ' e n g a g e m e n t au déba t sur la r e q u ê t e formée p a r la 
C o u r o n n e , et ii. q u e le r e p r é s e n t a n t de l ' accusa t ion a u r a i t dû à tout le 
moins ê t r e obligé de d i re de que l l e ca t égor i e les é l é m e n t s en q u e s t i o n 
re leva ien t , ce qui eû t p e r m i s aux avocats de la défense de fo rmule r des 
obse rva t ions sur la ques t ion de savoir si la non-d ivulga t ion d ' é l é m e n t s 
r e l evan t d e la ca t égor i e en c a u s e pouvai t ou non ê t r e au to r i s ée . D a n s son 
a r r ê t , la C o u r d ' appe l observa que la p r o c é d u r e à suivre lorsque 
l ' accusa t ion est en possession d ' é l é m e n t s don t elle e s t ime qu' i ls ne 
doivent pas ê t r e d ivulgués à la défense avait é té modif iée pa r l ' a r rê t 
R. v. Ward ( p a r a g r a p h e 37 c i -dessous ) : c 'é ta i t d é s o r m a i s au t r i buna l et 
non à l ' accusa t ion de déc ide r si la d ivulgat ion s ' imposa i t ou non . Elle 
énonça par a i l leurs u n e sér ie de d i rec t ives p r o c é d u r a l e s devan t ê t r e 
suivies d a n s les affaires de ce type ( p a r a g r a p h e s 39-40 c i -dessous) . En 
défini t ive, toutefois , elle déc ida qu ' i l n 'y avai t pas lieu à d ivulga t ion . 

26. Le 22 j u i n 1993, dès l ' ouve r tu re de l ' aud ience consacrée à l ' e x a m e n 
au fond du recours pa r u n e fo rmat ion di f férente de la C o u r d ' appe l , 
l 'avocat de la défense invita celle-ci à o r d o n n e r à la C o u r o n n e de 
d ivu lguer le ou les noms de tou t e p e r s o n n e ou tou tes p e r s o n n e s 
auxque l l e s u n e s o m m e d ' a r g e n t avai t é t é ve rsée e n guise de r é c o m p e n s e 
pour des in fo rma t ions données à la police au sujet des r e q u é r a n t s et 
d e m a n d a à pouvoir consu l t e r le r a p p o r t é tabl i pa r le B u r e a u des p la in tes 
con t r e la police à la su i te d ' une p l a in t e i n t r o d u i t e pa r le p r e m i e r 
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r e q u é r a n t . La C o u r d ' appe l se vit r e m e t t r e des d o c u m e n t s p e r t i n e n t s pour 
la r e q u ê t e en d ivulgat ion , qui ne furent pas m o n t r é s à l 'avocat de la 
défense . N é a n m o i n s , celui-ci fo rmula des observa t ions sur les é l é m e n t s 
don t il e s t ima i t qu ' i l s r e n d a i e n t nécessa i re la d ivulga t ion des d o c u m e n t s 
en ques t i on et sur l 'exercice de mise en ba lance . Aprè s avoir e x a m i n é ces 
observa t ions et l ' ensemble des d o c u m e n t s p e r t i n e n t s , la C o u r d 'appel 
refusa d ' o r d o n n e r la d ivulga t ion des é l é m e n t s en ques t ion . 

2. L'appel au principal 

27. Le 29 juillet 1993, la C o u r d ' appe l conf i rma les c o n d a m n a t i o n s des 
r e q u é r a n t s et celle de J o h n s o n , e s t i m a n t q u e r ien ne p e r m e t t a i t de dire 
q u ' u n d o u t e p lana i t sur l eur l ég i t imi té . 

E. L e s é v é n e m e n t s s u b s é q u e n t s 

28. Les r e q u é r a n t s sol l ic i tèrent de la C o u r d ' appe l l ' au to r i sa t ion de 
saisir la C h a m b r e des lords, mais l eur d e m a n d e fut re je tée le 
30 s e p t e m b r e 1993. 

29. P a r u n e l e t t r e du 27 n o v e m b r e 1994, le solicitor du p r e m i e r 
r e q u é r a n t , s ' appuyan t sur l ' a r rê t R. v. Rasheed ( p a r a g r a p h e 42 ci-dessous) , 
invita le Service des pou r su i t e s de la C o u r o n n e (Crown Prosecution Service) à 
révé ler t ou t e d e m a n d e de r é c o m p e n s e faite avan t le procès pa r tout 
t émo in , et en pa r t i cu l i e r p a r l 'un des m e m b r e s du g roupe J o b b i n s , par 
Wi l l i amson ou p a r Cas sa r . 

30. Le 22 n o v e m b r e 1995, ledit service r épond i t a i n s i : 

« En ce qui concerne le point mentionné au paragraphe 1 de votre lettre du 27 octobre 
1994, vous n'êtes pas sans savoir que la question des récompenses a été soulevée par 
[l'avocat de la défense] au début de l 'audience consacrée à l 'examen de l'appel 
interjeté contre la dispense de divulgation. Il en résulta une requête unilatérale, qui 
fut examinée en chambre du conseil. Cet te requête fut accueillie, et le Lord Justice 
Watkins s'exprima ainsi à son sujet dans son jugement définitif: «Nous avons accueilli 
la demande et refusé d'ordonner la divulgation de quelques éléments que ce soit, pour 
les motifs que nous avons indiqués le 22 juin et qui ont été consignés au procès-verbal.» 

3 1 . En 1994, les r e q u é r a n t s sa i s i ren t le m i n i s t è r e de l ' I n t é r i eu r d ' une 
d e m a n d e de vérif icat ion des f o n d e m e n t s de leur c o n d a m n a t i o n . En avril 
1997 fut i n s t i t uée p a r la loi de 1995 sur les r ecours en m a t i è r e péna le la 
C o m m i s s i o n de con t rô le des p r o c é d u r e s p é n a l e s (Criminal Cases Rewiew 
Commission - « la C C R C » ) , à laquel le la cause des r e q u é r a n t s fut 
t r an s f é r ée . En aoû t 1997, la C C R C dés igna u n officier de la police du 
G r a n d M a n c h e s t e r p o u r e n q u ê t e r au sujet des c i rcons tances ayant 
e n t o u r é les pou r su i t e s d i r igées con t r e les r e q u é r a n t s et J o h n s o n . 
L ' e n q u ê t e u r r emi t son r a p p o r t en j a n v i e r 1999. 
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32. La C G R C rend i t q u a n t à elle son r a p p o r t le 7 avril 1999. Elle y 
cons t a t a i t n o t a m m e n t q u e D u n c a n é ta i t de longue d a t e u n i n f o r m a t e u r 
de la police, que le 18 d é c e m b r e 1988 il avait pr is con tac t avec un policier 
du Sussex et lui avai t déc la ré q u e les r e q u é r a n t s é t a i e n t les a u t e u r s des 
infract ions des 15-16 d é c e m b r e 1988. P o u r c e t t e a ide a p p o r t é e à la police 
et pour le t é m o i g n a g e livré p a r lui lors du procès des r e q u é r a n t s , D u n c a n 
avai t reçu une r é c o m p e n s e de 10 300 G B P et avai t , e n o u t r e , bénéficié de 
la p ro tec t ion de la police e n t r e le 18 et le 22 d é c e m b r e 1988, a insi q u e 
d ' une i m m u n i t é de pou r su i t e s en r a p p o r t avec sa pa r t i c ipa t ion r e c o n n u e , 
en qua l i t é de c o m p a r s e , aux infract ions en ques t ion . Il r e s sor ta i t des 
d o c u m e n t s de la police où avaient é té consignés les r e n s e i g n e m e n t s 
fournis p a r D u n c a n q u e ce d e r n i e r n 'ava i t j a m a i s déc la ré q u e J o h n s o n 
faisait p a r t i e des a u t e u r s de l ' infract ion. Au nom de l ' in té rê t publ ic , ces 
faits n ' ava i en t pas é té d ivulgués à la défense a u p a r a v a n t . La C C R C 
conclut é g a l e m e n t que « la police ne t ena i t pas t e l l e m e n t à ce q u e les 
m e m b r e s du g roupe J o b b i n s fussent poursuivis et [qu'J il y avait une 
ine r t i e c o r r e s p o n d a n t e de la pa r t des a u t o r i t é s de p o u r s u i t e » . Elle 
observa é g a l e m e n t que «si le j u r y avait eu conna i s sance de ces é l é m e n t s , 
il a u r a i t pu éva luer d ' une m a n i è r e plus c r i t ique la crédibi l i té des m e m b r e s 
du g roupe J o b b i n s ». De surcro î t , Todd é ta i t r evenu sur sa déc l a r a t i on 
c o n c e r n a n t les p r é t e n d u s c o m m e n t a i r e s de J o h n s o n c o n c e r n a n t sa 
pa r t i c ipa t ion aux infract ions . 

La C C R C concluai t q u e , à la l umiè r e de ces n o u v e a u x é l é m e n t s de 
p reuve , il y avait u n e possibi l i té réel le que J o h n s o n n ' e û t pas é té 
imp l iqué d a n s les inf rac t ions des 15-16 d é c e m b r e 1988. Il y avait ce r t e s 
des é l é m e n t s r a t t a c h a n t les deux r e q u é r a n t s aux infrac t ions , ma i s si la 
thèse de l ' accusa t ion re la t ive à l 'un des t rois a u t e u r s p r é s u m é s , J o h n s o n , 
pouvai t ne plus ê t r e dé fendab le , la C o u r d ' appe l devai t se voir d o n n e r en 
m ê m e t e m p s l 'occasion de r e c h e r c h e r si les c o n d a m n a t i o n s p rononcées à 
l ' encon t re de Rowe et Davis t e n a i e n t tou jours . Aussi la C C R C renvoya-t-
elle les c o n d a m n a t i o n s des r e q u é r a n t s et de J o h n s o n à la C o u r d ' appe l , 
cons idé ran t qu ' i l y avai t u n e possibi l i té réel le qu 'e l les ne se ra i en t pas 
conf i rmées en cas de r é e x a m e n de la cause (ar t ic le 13 de la loi de 1995 
sur les r ecour s en m a t i è r e péna l e ) . 

33. Au m o m e n t de l ' adopt ion du p r é s e n t a r r ê t la cause des r e q u é r a n t s 
se t rouve tou jours p e n d a n t e devan t la C o u r d ' appe l . 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. L ' o b l i g a t i o n d e d i v u l g a t i o n s ' i m p o s a n t à l ' a c c u s a t i o n 

34. Selon la common law, l ' accusa t ion a l 'obl igat ion de d ivu lguer t ou t e 
déc la ra t ion écr i te ou ora le faite p a r un t é m o i n à c h a r g e et se révé lan t 
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i ncompa t ib l e avec u n e dépos i t ion faite pa r le m ê m e t é m o i n au procès . 
L 'obl iga t ion s ' é tend é g a l e m e n t aux déc l a r a t i ons de tous t émo ins 
p o t e n t i e l l e m e n t favorables à la défense . 

B . L e s e x c e p t i o n s d ' in térê t p u b l i c à l ' o b l i g a t i o n d e d i v u l g a t i o n 

/. Les directives de / ' A t t o r n e y - G é n é r a l (1981) 

35. En d é c e m b r e 1981, VAttorney-Général émi t des d i rec t ives , qui 
n ' ava ien t pas force de loi, c o n c e r n a n t les excep t ions à l 'obl igat ion, p révue 
pa r la common law, de c o m m u n i q u e r à la défense ce r t a in s é l é m e n t s de 
p reuve pouvan t se révéler u t i les p o u r elle (Criminal Appeal Reports 1982, 
vol. 74, p. 3 0 2 ; «les d i r ec t ives» ) . C e s di rect ives visaient à codifier les 
règles en m a t i è r e de d ivulga t ion et à dé l im i t e r le pouvoir qu ' ava i t 
l ' accusa t ion de g a r d e r pa r -devers elle des « é l é m e n t s non explo i tés» . 
L 'a r t ic le 1 des di rect ives définissai t c o m m e suit l ' express ion « é l é m e n t s 
non e x p l o i t é s » : 

«i. L'ensemble des témoignages et documents non inclus dans le dossier de mise en 
accusation communiqué à la défense; ii. les déclarations de tous témoins devant être 
appelés à déposer à l'audience de mise en accusation et (s'ils ne figurent pas au 
dossier) tous documents auxquels il est fait référence dans ces déclarations ; iii. la 
version brute de toutes déclarations expurgées ou résumées incluses dans le dossier de 
mise en accusation. » 

D ' a p r è s l 'ar t icle 2, tou t é l é m e n t r e l evan t de ce t t e déf ini t ion devai t ê t re 
c o m m u n i q u é à la défense si «(.. .) il a [vai t ] u n e inc idence sur l ' infract ion 
ou les infract ions r ep rochées et su r les c i rcons tances e n t o u r a n t l 'affaire ». 

36. D ' a p r è s les d i rec t ives , l 'obl igat ion de d ivu lga t ion é ta i t a s so r t i e du 
pouvoir d i sc ré t ionna i r e pour le r e p r é s e n t a n t de l ' accusa t ion de g a r d e r 
pa r -deve r s lui des é l é m e n t s p e r t i n e n t s lo rsque ces é l é m e n t s re leva ien t de 
l 'une des ca t égor i e s définies à l 'ar t ic le 6. L 'une de ces ca tégor ies (6 iv) 
englobai t des é l é m e n t s « sens ib l e s» q u e , de ce fait, il valai t m i e u x , dans 
l ' in té rê t public , ne pas d ivu lguer . C e s é l é m e n t s sensibles é t a i en t ainsi 
définis : 

« (...) a) ceux qui touchent à des questions intéressant la sécurité nationale, émanent 
d'un agent des Services de sécurité ou divulguent l'identité d'un agent des services de 
sécurité qui ne pourrait plus être utilisé par lesdits services une fois son identité connue ; 
b) ceux qui émanent d'un informateur ou divulguent l 'identité d'un informateur 
lorsqu'il y a des raisons de craindre que la divulgation de l'identité de l'intéressé 
compromettrait sa sécurité ou celle de sa famille; c) ceux qui émanent d'un témoin ou 
divulguent l'identité d'un témoin qui courrait le risque d'être agressé ou de faire l'objet 
d'intimidations si son identité venait à être connue; d) ceux qui comportent des 
précisions qui, si elles venaient à être connues, pourraient faciliter la commission 
d'autres infractions ou alerter une personne non détenue du fait que des soupçons 
pèsent sur elle, ou qui trahissent une forme inhabituelle de surveillance ou une 
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méthode inhabituelle de découverte d'une infraction; e) ceux qui ne sont fournis qu'à 
condition que le contenu n'en soit pas divulgué, du moins tant qu'une assignation n'a 
pas été signifiée au fournisseur, par exemple à un cadre bancaire; f) ceux qui se 
rapportent à d'autres infractions ou allégations graves d'infractions commises par une 
personne non accusée OU qui révèlent des condamnations antérieures ou d 'autres 
précisions de nature à nuire à cette personne; g) ceux qui comportent des détails 
d'ordre privé concernant leur auteur et qui pourraient compromettre la paix de son 
ménage. » 

Aux t e r m e s de l 'ar t ic le 8, « p o u r d é t e r m i n e r s'il y a lieu ou non de 
d ivu lguer des déc l a r a t i ons c o n t e n a n t des é l é m e n t s sensibles , il convient 
d e m é n a g e r un équi l ib re e n t r e le d e g r é de sensibi l i té des é l é m e n t s en 
ques t i on et la m e s u r e d a n s laquel le les in fo rmat ions en cause p o u r r a i e n t 
a ide r la défense ». La décis ion de savoir si l ' équi l ibre à m é n a g e r d a n s une 
affaire d o n n é e nécess i te ou non la d ivulga t ion d ' é l é m e n t s sensibles 
a p p a r t e n a i t à l ' accusat ion, qu i devai t c e p e n d a n t s t a t u e r en faveur de la 
d ivulga t ion en p r é s e n c e du m o i n d r e d o u t e . S'il se révélai t , avan t ou 
p e n d a n t le procès , q u ' u n e ques t i on t ouchan t à l 'obl igat ion de d ivu lguer 
é ta i t e n j e u mais q u ' u n e d ivulga t ion ne sera i t pas d a n s l ' in té rê t publ ic , à 
cause du c a r a c t è r e sensible des é l é m e n t s conce rnés , l ' accusa t ion devai t 
ê t r e a b a n d o n n é e . 

2. R. v. W a r d (1992) 

37. Aprè s le procès des r e q u é r a n t s en 1990, mais avan t la p r o c é d u r e 
d ' appe l en oc tobre 1992-juillet 1993, les d i rec t ives ont é té r e m p l a c é e s pa r 
la common law. 

D a n s sa décis ion R. v. Ward (Weekly Law Reports 1993, vol. 1, p . 619) , la 
C o u r d ' appe l se p e n c h a sur les obl iga t ions de l ' accusa t ion en m a t i è r e de 
d ivulga t ion des é l é m e n t s de p reuve à la défense et sur la p r o c é d u r e à 
suivre lo rsque l ' accusa t ion sou t ien t que ce r t a in s é l é m e n t s sont couver t s 
pa r u n e i m m u n i t é d ' i n t é r ê t publ ic . Elle soul igna q u e c 'é ta i t au t r ibuna l 
et non à l ' accusa t ion qu ' i l a p p a r t e n a i t de d i re où se s i tua i t , d a n s une 
affaire d o n n é e , le j u s t e équi l ib re à m é n a g e r . A cet éga rd , elle déc la ra : 

«(...) En agissant comme juge en sa propre cause sur la question de l ' immunité 
d'intérêt public en l'espèce, l'accusation a commis un nombre important d'erreurs qui 
ont nui à l'équité de la procédure. Aussi des considérations de politique judiciaire 
renforcent-elles beaucoup l'idée qu'il ne serait pas bon d'autoriser l'accusation à 
garder par-devers elle des documents pertinents sans en informer la défense. Si, dans 
une espèce tout à fait exceptionnelle, l'accusation n'est pas disposée à faire trancher la 
question de l ' immunité d ' intérêt public par une juridiction, le résultat doit en être 
inévitablement l'abandon des poursuites.» 

La C o u r d ' appe l décrivi t c o m m e suit l 'exercice de mise en ba lance 
devan t ê t r e accompli p a r le j u g e : 

«(...) le juge met en balance, d'une part , le caractère souhaitable d'une préservation 
de l'intérêt public à ne pas divulguer, et, de l 'autre, l'intérêt de la justice. Lorsque ce 
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dernier est en jeu dans une affaire pénale touchant et concernant la liberté, voire, à 
l'occasion, la vie, le poids qu'il convient de lui accorder est évidemment très important. » 

3. R. v. T r e v o r Doug las K. (1993) 

38. D a n s sa décis ion R. v. Trevor Douglas K. (Criminal Appeal Reports 1993, 
vol. 97, p . 342) , la C o u r d ' appe l soul igna q u e pour effectuer l 'exercice de 
mise en ba lance visé d a n s l ' a r rê t Ward, le t r i buna l doit e x a m i n e r l u i -même 
de visu les é l é m e n t s l i t igieux : 

«La Cour d'appel estime que le fait d'exclure des preuves sans que la possibilité ait 
été donnée de vérifier leur pertinence et leur importance s'analyse en une irrégularité 
matérielle. Lorsque l'accusation invoque une immunité d'intérêt public pour un 
document, c'est au tribunal qu'il appartient de décider si l 'argument peut être accueilli 
ou non. Pour ce faire, le tribunal doit se livrer à un exercice de mise en balance. Cet 
exercice ne peut être effectué tpie par le juge lui-même, qui doit examiner ou analyser 
de visu les preuves, de manière à pouvoir les mettre en rapport avec les faits. Ce n'est que 
de cette manière qu'il peut être en mesure de met t re en balance l'intérêt de reconnaître 
une immunité d'intérêt public et l'intérêt de garantir à la partie sollicitant la 
divulgation des éléments litigieux l'équité de la procédure. » 

La C o u r d ' appe l préc isa é g a l e m e n t que lo r squ 'un accusé la saisit au 
mot i f q u e l ' accusa t ion a, de m a n i è r e i l légi t ime, g a r d é ce r t a ins é l é m e n t s 
pa r -deve r s elle, il lui faut e x a m i n e r e l l e -même les é l é m e n t s en ques t ion 
clans le c ad re d ' une p r o c é d u r e non con t rad ic to i r e . 

4, R. v. Davis , J o h n s o n and Rowe (1993) 

39. D a n s sa décis ion R. v. Davis, Johnson and Rowe (Weekly Law Reports 
1993, vol. 1, p . 613) , la C o u r d ' appe l j u g e a qu ' i l n ' é t a i t pas nécessa i re 
d a n s c h a q u e espèce q u e l ' accusa t ion informe la défense de son souhai t 
d ' i nvoque r u n e i m m u n i t é d ' i n t é r ê t publ ic . Elle décrivi t à cet é g a r d trois 
p r o c é d u r e s d i f férentes . 

La p r e m i è r e , qu ' i l y a lieu de suivre en géné ra l , consis te pour 
l ' accusa t ion à in fo rmer la défense qu 'e l l e sollicite du t r i buna l une 
décision et à i nd ique r au moins à la défense quel le ca tégor ie d ' é l é m e n t s 
elle d é t i e n t . La défense se voit a lors d o n n e r l 'occasion de fo rmule r des 
obse rva t ions au t r i buna l . 

D a n s le cad re de la d e u x i è m e p r o c é d u r e , en r evanche , là où la 
d ivulga t ion de la ca tégor ie don t re lèvent les é l é m e n t s en ques t ion 
abou t i r a i t de fait à révé ler ce q u e l ' accusa t ion affirme ne pouvoir l ' ê t re , 
l ' accusa t ion doit auss i i n fo rmer la défense q u ' u n e r e q u ê t e va ê t r e 
ad re s sée au t r i b u n a l , mais elle n ' es t pas obligée de faire c o n n a î t r e la 
ca t égor i e don t re lèvent les é l é m e n t s en ques t ion , et la r e q u ê t e est 
fo rmulée dans le c ad re d ' u n e p r o c é d u r e non con t r ad i c to i r e . 
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La t ro i s i ème p r o c é d u r e s ' app l iquera i t d a n s un cas excep t ionne l , où la 
d ivulga t ion du fait m ê m e q u ' u n e r e q u ê t e u n i l a t é r a l e va ê t r e i n t rodu i t e 
équ ivaud ra i t de fait à révé ler la n a t u r e des p reuves en ques t ion . D a n s ce 
cas, l ' accusa t ion p o u r r a i t saisir le t r i buna l d ' u n e r e q u ê t e u n i l a t é r a l e sans 
en aver t i r la défense . 

40. La C o u r d ' appe l observa q u e , si les r e q u ê t e s u n i l a t é r a l e s l imi ta ien t 
les d ro i t s de la défense d a n s ce r t a in s cas, la seule solut ion de r e c h a n g e 
cons i s te ra i t à obl iger l ' accusa t ion à choisir e n t r e suivre une p r o c é d u r e 
con t rad ic to i r e ou a b a n d o n n e r les pour su i t e s , et d a n s des cas r a r e s ma i s 
graves , l ' a b a n d o n des pou r su i t e s d a n s le bu t de p r o t é g e r des é l é m e n t s 
sensibles sera i t con t r a i r e à l ' in té rê t publ ic . Elle évoqua le rôle i m p o r t a n t 
j o u é pa r le j u g e dans le cont rô le de l 'opinion de l ' accusa t ion q u a n t au j u s t e 
équi l ib re à m é n a g e r et fit observer q u e m ê m e d a n s les cas où le c a r a c t è r e 
sensible des in fo rma t ions r e q u é r a i t u n e p r o c é d u r e non con t r ad i c to i r e la 
défense bénéficiai t d ' une « p r o t e c t i o n auss i g r a n d e qu ' i l [é ta i t ] possible 
de lui d o n n e r sans qu' i l ne soit po r t é a t t e i n t e à l ' in té rê t pub l ic» . Enfin, 
elle sou l igna qu' i l incombai t au t r i b u n a l de c o n t i n u e r à survei l ler la 
s i t ua t ion au fur et à m e s u r e q u e le procès avança i t . Il é ta i t possible q u e 
su rg i s sen t au cours du déba t des ques t ions de n a t u r e à affecter l ' équi l ibre 
r e che rché et à ex iger une d ivulga t ion de ce r t a ines d o n n é e s «afin de 
g a r a n t i r à l 'accusé l ' équ i té de la p r o c é d u r e » . Aussi fallait-il veil ler à ce 
que ce soit le m ê m e j u g e qu i connaisse de la r e q u ê t e et qui a s su re la 
condu i t e du p rocès . 

5. R. v. K e a n e (1994) 

4 1 . A la su i te de l 'appel in te r j e t é p a r les r e q u é r a n t s , les j u r id i c t ions 
ang la i ses c lar i f ièrent plus avant les p r inc ipes et p r o c é d u r e s appl icables 
en m a t i è r e de d ivulga t ion . 

Dans sa décision R. v. Keane (Weekly Law Reports 1994, vol. 1, p . 747), la 
C o u r d ' appe l soul igna q u e dès lors q u e la p r o c é d u r e non con t r ad i c to i r e 
déc r i t e d a n s R. v. Davis, Johnson and Rowe é ta i t « c o n t r a i r e au pr inc ipe 
g é n é r a l d ' une ju s t i ce ouve r t e en m a t i è r e péna le » il ne fallait y recour i r q u e 
d a n s des cas excep t ionne l s . O n ass i s te ra i t à u n e abd ica t ion du devoir de 
l ' accusa t ion si, p a r excès de p r é c a u t i o n , celle-ci se c o n t e n t a i t de « d é v e r s e r 
devan t le t r i buna l tous ses é l é m e n t s non exploi tés , s 'en r e m e t t a n t à lui pour 
les t r i e r , i n d é p e n d a m m e n t de leur p e r t i n e n c e pour les ques t ions ac tue l les 
ou po t en t i e l l e s» . Ainsi , l ' accusa t ion ne devai t p rodu i r e d e v a n t le t r i buna l 
q u e les d o c u m e n t s qu 'e l le j u g e a i t p e r t i n e n t s et souha i t a i t ne pas devoir 
d ivu lguer . Les é l é m e n t s « p e r t i n e n t s » é t a i en t ceux q u e , de façon 
r a i sonnab le , l ' accusa t ion pouvai t cons idé re r c o m m e i. p e r t i n e n t s ou 
é v e n t u e l l e m e n t p e r t i n e n t s pour un aspect de la cause , ii. soulevant ou 
suscept ib les de soulever u n e nouvelle ques t ion don t l ' exis tence ne 
t r a n s p a r a i s s a i t pas des p reuves q u e l ' accusa t ion e n t e n d a i t ut i l iser , ou 
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iii. r ece lan t un r i sque réel (et non p u r e m e n t imag ina i r e ) de fourni r des 

indica t ions q u a n t à des p reuves re levant des poin ts i et ii. 

E x c e p t i o n n e l l e m e n t , en cas de d o u t e q u a n t à la p e r t i n e n c e des d o c u m e n t s 

ou t é m o i g n a g e s en cause , le t r i buna l pouvai t ê t r e invité à s t a t u e r sur la 

ques t ion . Afin d ' a ide r l ' accusa t ion à déc ider si des é l é m e n t s en sa 

possession é t a i en t « p e r t i n e n t s » et pour facili ter au j u g e l'ac

c o m p l i s s e m e n t de son exercice de mise en ba lance , la défense avai t la 

faculté d ' i n d i q u e r tout moyen ou tou t e ques t ion qu 'e l l e e n t e n d a i t soulever. 

6. R. v. R a s h e e d (1994) 

42. D a n s sa décis ion R. v. Rasheed (The Times, 20 m a i 1994), la C o u r 

d ' appe l j u g e a q u e l 'omission pa r l ' accusat ion de d ivu lguer le fait q u ' u n 

t é m o i n à c h a r g e don t la dépos i t ion est con te s t ée a sollicité ou o b t e n u une 

r é c o m p e n s e pour les in fo rma t ions fournies pa r lui cons t i tue une 

i r r égu la r i t é de fond jus t i f ian t l ' in f i rmat ion d ' une c o n d a m n a t i o n . 

7. R. v. W i n s t o n Brown (1994) 

43 . D a n s sa décis ion i t . v. Winston Brown (Criminal Appeal Reports 1995, 

vol. 1, p . 191), la C o u r d ' appe l passa en revue le f o n c t i o n n e m e n t des 

di rect ives . Elle d é c l a r a : 

«L'objectif poursuivi par ^Attorney-General était indubitablement d'améliorer la 
pratique existante de divulgation des données par la Couronne. C'est là un objectif 
louable. Mais XAttorney-General ne cherchait pas à créer des règles de droit, ce qui eût 
d'ailleurs certainement excédé ses pouvoirs (...). Les directives ne sont qu'un ensemble 
d'instructions à l 'attention des juristes du service des poursuites de la Couronne cl des 
représentants de celle-ci (...). Considérées simplement comme un ensemble 
d'instructions destinées aux procureurs, les directives seraient insusceptibles de 
critique si elles suivaient exactement les contours de l'obligation de divulgation que 
prévoit la common law (...). En revanche, si jugées à l 'aune des critères actuels les 
directives réduisent les obligations que la common law fait peser sur la Couronne et 
réduisent ainsi les droits que la common law garantit aux accusés, elles doivent être 
réputées pro tanto illégales (...) 

[Aujourd 'hui , les directives enfreignent les exigences du principe de divulgation sous 
un certain nombre d'aspects d'une importance capitale. Premièrement , la décision 
rendue dans l'affaire Ward a établi qu'il appartient au tribunal et non au représentant 
de l'accusation de trancher les questions litigieuses concernant les données susceptibles 
d'être divulguées, et de statuer sur les motifs juridiques avancés pour justifier la non-
production d'éléments pert inents (...). Aux fins de la présente espèce, il y a un point qui 
revêt une importance cruciale : il ne ressort absolument pas des directives que c'est au 
tribunal qu'il appartient en définitive de se prononcer sur la nécessité ou non de 
divulguer (...). Deuxièmement, les directives ne présentent pas de manière exhaustive 
l'obligation de divulgation que fait peser la common law sur l'accusation (R. v. Ward, pp. 25 
et 681D). Dans cette mesure également, elles sont dépassées. Troisièmement, les 
directives ont été rédigées avant que n'interviennent des changements très importants 
dans le domaine de l ' immunité d'intérêt public. [A]insi, l'article 6 des directives est 
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libelle d'une manière telle que le procureur jouit d'un pouvoir discrétionnaire en la 
matière (...). Beaucoup de ce qui relève de la catégorie des «éléments sensibles» est, à 
n'en pas douter, couvert par la notion d ' immunité d'intérêt public. Mais ce n'est pas le 
cas de toutes les données (...) » 

8. R. v. Turner (1994) 

44. D a n s sa décis ion R. v. Turner (Weekly Law Reports 1995,vol. l , p . 264), 
la C o u r d ' appe l , r evenan t sur l 'exercice de mise en ba l ance , déc la ra 
n o t a m m e n t : 

«Depuis la décision R. v. Warâ (...), on constate une tendance croissante, de la part des 
accusés, à solliciter la divulgation des noms et du rôle joué par les informateurs en 
soutenant que ces cléments revêtent une importance essentielle pour leur défense. On 
a vu se multiplier les défenses consistant à dire que l'accusé avait été victime d'un coup 
monté, ainsi que les allégations de recours à la contrainte par les autorités, choses qui 
étaient rares par le passé. Nous souhaitons att irer l 'attention des juges sur la nécessité 
d'examiner avec un soin particulier les demandes de divulgation de précisions 
concernant des informateurs. Les juges doivent faire preuve de beaucoup de 
discernement pour déterminer si sont justifiées les allégations selon lesquelles l'accusé 
a besoin de connaître pareilles précisions au motif que celles-ci revêtent une importance 
essentielle pour sa défense. Si elles ne le sont pas, il faut alors que le juge adopte une 
att i tude de fermeté pour refuser d'ordonner la divulgation des données litigieuses. Il est 
manifeste que l'on peut distinguer entre les affaires où les circonstances font apparaître 
qu'il n'y a aucune possibilité réaliste que les renseignements concernant l 'informateur 
aient une incidence sur les questions à trancher et celles où les circonstances laissent 
entrevoir pareille possibilité. Là encore, il y a des affaires où l 'informateur est un 
informateur cl rien de plus, et il y en a d 'autres où l 'informateur peut avoir participé 
aux faits constitutifs de l'infraction ou à des faits l'ayant entourée ou suivie. Même là où 
l'informateur a participé à semblables faits, le juge doit se demander si le rôle joué par 
celui-ci a une incidence telle sur une question présentant un intérêt actuel ou potentiel 
pour la défense qu'il rend nécessaire la divulgation sollicitée (...) 

Qu'il nous suffise de dire qu'en l'espèce nous sommes convaincus que les 
renseignements relatifs à l ' informateur révélaient sa participation aux événements en 
rapport avec l'infraction, ce qui, combiné avec la manière dont la défense s'est articulée 
d'emblée, l'accusé affirmant être la victime d'un coup monté, faisait ressortir la 
nécessité pour la défense de connaître l'identité de l 'informateur et le rôle joué par lui 
à cet égard. En conséquence, si l'on applique le principe énoncé dans la décision 
R. v. Keane (...) aux faits de la présente espèce, il ne peut y avoir qu'une réponse à la 
question de savoir si les données relatives à l 'informateur étaient d'une importance 
telle pour les questions présentant un intérêt actuel ou potentiel pour la défense que 
l'équilibre que le juge avait à ménager plaidait net tement en faveur d'une divulgation. » 

9. La loi de 1996 sur la procédure pénale et les enquêtes 

45. En 1996 est e n t r é en v igueur en A n g l e t e r r e et au pays de Gal les un 
nouveau r é g i m e légal p réc i san t les devoirs de l ' accusat ion en m a t i è r e de 
d ivulga t ion . En ve r tu de ses d isposi t ions , l ' accusa t ion doi t o p é r e r une 
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« p r e m i è r e d ivu lga t ion» de l ' ensemble des é l é m e n t s non divulgués 
a n t é r i e u r e m e n t qui , de l'avis du p r o c u r e u r , p o u r r a i e n t affaiblir la thèse 
de l ' accusat ion . L 'accusé doi t a lors s o u m e t t r e à l ' accusa t ion et au 
t r i buna l une déc l a r a t i on exposan t d a n s ses g r a n d e s lignes la n a t u r e de sa 
défense et les ques t ions sur lesquel les il n 'es t pas d 'accord avec 
l ' accusat ion . Celle-ci o p è r e alors une «seconde d ivu lga t ion» de 
l ' ensemble des é l é m e n t s p r é c é d e m m e n t non d ivulgués « d o n t on peu t 
r a i s o n n a b l e m e n t suppose r qu ' i l s p e u v e n t a ide r la défense de l 'accusé 
tel le q u e celle-ci se dégage de la déc l a ra t ion de dé fense» . La m a n i è r e 
don t l ' accusa t ion s ' acqu i t t e de ses obl igat ions en m a t i è r e de d ivulgat ion 
peu t ê t r e con t rô lée pa r le t r i b u n a l sur d e m a n d e de l 'accusé. 

C. L'«avocat s p é c i a l » 

46. A la su i te des a r r ê t s r e n d u s p a r la C o u r e u r o p é e n n e des Dro i t s de 
l ' H o m m e d a n s les affaires C h a h a l c. R o y a u m e - U n i (15 n o v e m b r e 1996, 
Recueil des arrêts et décisions 1996-V) et T innel ly & Sons L td et a u t r e s et 
McElduff et a u t r e s c. R o y a u m e - U n i (10 ju i l le t 1998, Recueil 1998-IV), le 
R o y a u m e - U n i a adop té un disposi t i f p révoyant la dé s igna t i on d 'un 
«avoca t spéc ia l» d a n s ce r t a ines affaires t ouchan t à la sécur i t é na t iona le . 
Les disposi t ions en sont c o n t e n u e s d a n s la loi de 1997 sur la C o m m i s s i o n 
spéciale de recours en m a t i è r e d ' i m m i g r a t i o n (Spécial Immigration Appeals 
Commission Act - « la loi de 1997») et d a n s la loi de 1998 sur l ' I r lande du 
Nord (Northern IrelandAct - « la loi de 1998»). En ve r tu de ce t t e légis lat ion, 
lorsqu ' i l est nécessa i re p o u r des motifs t e n a n t à la sécur i t é na t i ona l e que 
le t r i buna l saisi siège à huis clos en l ' absence de la p e r s o n n e conce rnée et 
de ses r e p r é s e n t a n t s , Y Attorney-Général p eu t dé s igne r un avocat spécial 
pour a s s u m e r d a n s la p r o c é d u r e les i n t é r ê t s de la p e r s o n n e c o n c e r n é e . La 
légis la t ion prévoit que l 'avocat spécial n ' e s t toutefois pas « re sponsab le 
envers la p e r s o n n e don t il est c h a r g é d ' a s s u m e r les i n t é r ê t s » , ce qui a 
pour effet d ' a u t o r i s e r et d 'obl iger l 'avocat spécial à g a r d e r sec rè te t ou t e 
in fo rmat ion ne pouvan t ê t r e d ivulguée . 

47. Ainsi , pa r e x e m p l e , en m a t i è r e d ' i m m i g r a t i o n les règles 
p e r t i n e n t e s au r ega rd de la loi de 1997 sont c o n t e n u e s d a n s le r è g l e m e n t 
de p r o c é d u r e de 1998, pr is p o u r l ' appl ica t ion de la loi sur la Commis s ion 
spécia le de recours en m a t i è r e d ' i m m i g r a t i o n (Statutory Instrument n" 1998/ 
1881). L 'a r t ic le 3 de ce r è g l e m e n t de p r o c é d u r e prévoi t q u e , dans 
l 'exercice de ses fonct ions, la C o m m i s s i o n de recours veille à ce 
q u ' a u c u n e d ivu lga t ion d ' i n fo rma t ions n 'a i t lieu qui soit c o n t r a i r e aux 
i n t é r ê t s de la sécur i t é na t i ona l e , aux re la t ions i n t e r n a t i o n a l e s du 
R o y a u m e - U n i , à la découve r t e ou à la p réven t ion des inf rac t ions , ou en 
tou tes a u t r e s c i r cons tances où pare i l le d ivu lga t ion sera i t de n a t u r e à 
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nu i r e à l ' in té rê t publ ic . L 'a r t ic le 7 se r a p p o r t e à l 'avocat spécial ins t i tué 
p a r l 'ar t icle 6 de la loi de 1997. Il prévoi t n o t a m m e n t ce qui sui t : 

«7. (...) 

4) La fonction de l'avocat spécial est de représenter les intérêts de l'appelant 

a) en formulant des observations devant la Commission de recours dans toute 
procédure dont l'appelant ou son représentant sont exclus; 

b) en contrc-intcrrogeant les témoins dans toute procédure de ce type; 

c) en présentant des observations écrites à la Commission de recours. 

5) Sauf ce qui est dit aux paragraphes 6 à 9, l'avocat spécial ne peut communiquer 
directement ou indirectement avec l'appelant ou son représentant sur aucune question 
liée à la procédure devant la Commission de recours. 

6) L'avocat spécial peut communiquer avec l'appelant et son représentant à tout 
moment avant que le ministre ne lui soumette les éléments en cause. 

7) A tout moment après que le ministre a communiqué les éléments en cause 
conformément à l'article 10 S 3, l'avocat spécial peut demander à la Commission de 
recours des instructions l'autorisant à solliciter de l'appelant ou de son représentant 
des informations en rapport avec la procédure. 

8) La Commission de recours informe le ministre de toute demande d'instructions 
formulée au titre du paragraphe 7, et le ministre doit, dans un délai précisé par la 
Commission de recours, informer celle-ci de toute objection qu'il peut avoir à la 
communication des informations sollicitées ou à la forme proposée pour cette 
communication. 

9) Lorsque le ministre formule une objection au titre du paragraphe 8, l'article 11 
s'applique en tant que de besoin.» 

Les a r t ic les 10 et 11, a u x q u e l s l 'ar t icle 7 se réfère , p r é v o i e n t : 

«10 . 1) Si le ministre entend s'opposer au recours, il doit, au plus tard dans les 
quarante-deux jours de la réception par lui d'une copie de l'acte d'appel, 

a) produire devant la Commission de recours un résumé des faits sous-jacents à la 
décision at taquée, ainsi que les motifs de cette décision ; 

b) informer la Commission de recours des raisons pour lesquelles il s'oppose au 
recours ; et 

c) produire devant la Commission de recours une déclaration relative aux preuves 
invoquées par lui à l'appui. 

2) Lorsque le ministre s'oppose à ce que des éléments mentionnés au paragraphe I 
soient divulgués à l'appelant ou à son représentant , il doit également 

a) énoncer les raisons de son objection; 

b) produire une description des éléments litigieux revêtant une forme pouvant être 
montrée à l'appelant, si et dans la mesure où il lui est possible de le faire sans divulguer 
d'informations contraires à l 'intérêt public. 



ARRÊT ROWE ET DAVIS c . ROYAUME-UNI 347 

3) Lorsqu'il formule une objection au titre du paragraphe 2, le ministre doit dès que 
possible mettre à la disposition de l'avocat spécial les éléments qu'il a produits devant la 
Commission de recours en vertu des paragraphes 1 et 2. 

11.1) La procédure visée au présent article se déroule en l'absence de l'appelant et 
de son représentant. 

2) La Commission de recours statue sur la question de savoir s'il convient ou non 
d'entériner l'objection du ministre. 

3) Elle invite au préalable l'avocat spécial à soumettre des observations écrites. 

4) Après avoir examiné les observations soumises au titre du paragraphe 3, elle peut 

a) inviter l'avocat spécial à formuler des observations orales; ou 

b) entériner les objections du ministre sans inviter l'avocat spécial à soumettre de 
nouvelles observations. 

5) Lorsque la Commission de recours entend passer outre l'objection du ministre ou 
inviter celui-ci à produire des éléments sous une forme différente de celle sous laquelle il 
les a produits au titre de l'article 10 § 2 b), elle doit inviter le ministre et l'avocat spécial 
à formuler des observations orales. 

6) Lorsque 

a) la Commission de recours passe outre l'objection du ministre ou lui demande de 
produire des éléments sous une forme différente de celle sous laquelle il les a produits 
au titre de l'article 10 § 2 b), et que 

b) le ministre souhaite s'opposer au recours, 

il ne doit être invité à divulguer aucun élément couvert par l'objection rejetée s'il 
choisit de ne pas s'en prévaloir en s'opposant au recours.» 

48 . D a n s le con t ex t e de la p r o c é d u r e re la t ive à l 'égal i té en m a t i è r e 
d ' emplo i en I r l ande du Nord , le r ég ime mis en place p a r les a r t ic les 90 
à 92 de la loi de 1998 et par les a r t ic les p e r t i n e n t s du r è g l e m e n t de 
p r o c é d u r e est i d e n t i q u e au m é c a n i s m e a d o p t é en ve r tu de la loi de 1997 
(ci-dessus) . 

49. De surcro î t , le g o u v e r n e m e n t a déposé il y a peu devan t le 
p a r l e m e n t deux proje ts qui prévoient la dé s igna t i on d'« avocats 
spéc i aux» ( i n t e rvenan t d a n s les m ê m e s condi t ions) d a n s d ' a u t r e s 
c i r cons tances . Le proje t de 1999 su r les c o m m u n i c a t i o n s é lec t ron iques 
prévoit la dés igna t ion d 'un « r e p r é s e n t a n t spéc ia l» d a n s les p rocédure s 
devan t un t r i buna l des c o m m u n i c a t i o n s é l ec t ron iques devan t ê t r e établ i 
p o u r e x a m i n e r les p la in tes re la t ives à l ' i n t e rcep t ion et à l ' i n t e rp ré t a t i on 
des c o m m u n i c a t i o n s é l ec t ron iques . D a n s le con t ex t e de la p r o c é d u r e 
p é n a l e , le projet de 1999 sur la j u s t i c e p o u r les j e u n e s et les p reuves en 
m a t i è r e péna l e prévoi t la dé s igna t i on p a r le t r i buna l d ' un avocat spécial 
d a n s tous les cas où u n j u g e in te rd i t à un accusé non r e p r é s e n t é de con t r e -
i n t e r r o g e r p e r s o n n e l l e m e n t le p l a ignan t qui se dit v ic t ime d 'une 
infract ion sexuel le . 
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PROCÉDURE DEVANT LA COMMISSION 

50. M. Rowe et M. Davis on t saisi la C o m m i s s i o n le 20 d é c e m b r e 1993. 
Us a l l égua ien t q u e leur procès en p r e m i è r e ins tance et la p r o c é d u r e 
devan t la C o u r d ' appe l ava ien t violé les dro i t s à eux g a r a n t i s pa r l 'ar t ic le 
6 §§ 1 et 3 b) et d) de la Conven t i on . 

5 1 . La C o m m i s s i o n a déc la ré la r e q u ê t e (n" 28901/95) recevable le 
15 s e p t e m b r e 1997. D a n s son r a p p o r t d u 20 oc tobre 1998 (anc ien ar
ticle 31 d e la C o n v e n t i o n ) , elle fo rmule l 'avis u n a n i m e qu ' i l y a eu viola
t ion de l 'ar t icle 6 § 1 combiné avec l 'ar t icle 6 § 3 b) et d ) . Le t ex t e i n t ég ra l 
de son avis l igure en a n n e x e au p r é s e n t a r r ê t . 

CONCLUSIONS PRÉSENTÉES À LA COUR 

52. Dans leur m é m o i r e c o m m e à l ' aud ience , les r e q u é r a n t s ont invité 
la C o u r à j u g e r que , cons idé rées g l o b a l e m e n t , les p r o c é d u r e s suivies 
devan t la Crown Court et la C o u r d ' appe l ont violé l 'ar t icle 6 § 1 de la 
C o n v e n t i o n combiné avec l 'ar t ic le 6 § 3 b) et d ) , et à leur accorder une 
sa t is fact ion équ i t ab le au t i t r e de l 'ar t icle 4 1 . 

Le G o u v e r n e m e n t d e m a n d e pour sa par t à la C o u r de d i re qu ' i l n 'y a 
pas eu violat ion de la Conven t i on en l 'espèce. 

EN DROIT 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 §§ 1 ET 3 b) E T 
d) DE LA C O N V E N T I O N 

53. Les r e q u é r a n t s a l l èguen t q u e , pr ises e n s e m b l e , les p r o c é d u r e s 
devan t la Crown Court et la C o u r d ' appe l ont violé les dro i t s à eux g a r a n t i s 
p a r l 'ar t icle 6 §§ 1 et 3 b) et d) de la Conven t ion , dont les pa r t i e s 
p e r t i n e n t e s en l 'espèce sont ainsi l ibe l lées : 

« I. Toute personne a droit à ce que sa cause soit entendue équitablcment, 
publiquement et dans un délai raisonnable, par un tribunal indépendant et impartial, 
établi par la loi, qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. (...) 

( . . . ) 

3. Tout accusé a droit notamment à : 

(...) 

b) disposer du temps et des facilités nécessaires à la préparation de sa défense ; 

(...) 
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d) interroger ou faire interroger les témoins à charge et obtenir la convocation et 
l 'interrogation des témoins à décharge dans les mêmes conditions que les témoins à 
charge ; 

( . . . ) » 

54. Les in t é res sés cons idè ren t que tou t e omiss ion de d ivu lguer des 
p reuves p e r t i n e n t e s sape le droi t à un procès équ i t ab l e . Avec le 
G o u v e r n e m e n t et la C o m m i s s i o n , ils r e conna i s sen t q u e le droi t à une 
d ivulga t ion in tég ra le n 'es t pas absolu et peu t , lo rsque sont poursuivis des 
bu t s l ég i t imes , tels q u e la p ro t ec t i on de la sécur i té na t iona l e , de t é m o i n s 
vu lné rab le s ou de sources d ' in fo rmat ion , ê t r e soumis à des 
l imi t a t ions , mais ils e s t i m e n t q u e t o u t e r e s t r i c t ion aux dro i t s de la 
défense doit ê t r e s t r i c t e m e n t p r o p o r t i o n n é e et assor t i e de g a r a n t i e s 
p r o c é d u r a l e s p rop res à c o m p e n s e r le h a n d i c a p infligé à la dé fense . Tou t 
en a d m e t t a n t que d a n s c e r t a i n e s c i rcons tances il p o u r r a i t ê t r e nécessa i re , 
d a n s l ' in té rê t public , d ' exc lure l 'accusé et ses r e p r é s e n t a n t s de la 
p r o c é d u r e de d ivulga t ion , ils s o u t i e n n e n t que la p r o c é d u r e p a r laquel le 
l ' accusat ion , sans en r é fé re r au j u g e , décida de ne pas d ivu lguer ce r t a ines 
p reuves p e r t i n e n t e s lors de leur procès a violé l 'ar t ic le 6. Ce défaut 
n ' a u r a i t pas é té r ed re s sé pa r la p r o c é d u r e suivie d e v a n t la C o u r d ' appe l : 
non con t r ad ic to i r e , celle-ci n'offrait a u c u n e g a r a n t i e con t r e les 
p réven t ions ou e r r e u r s j ud ic i a i r e s et il n 'y fut pas possible de p r é s e n t e r 
des a r g u m e n t s au n o m de la défense . 

55. Les r e q u é r a n t s e s t i m e n t qu ' i l é ta i t nécessa i re , aux fins de l 'ar t icle 6, 
de c o n t r e b a l a n c e r la non-pa r t i c ipa t ion de la défense à la p r o c é d u r e pa r 
l ' i n t roduc t ion d 'un é l é m e n t con t rad ic to i r e tel q u e la dé s igna t i on d ' un 
avocat i n d é p e n d a n t qu i eû t é té à m ê m e de p r é s e n t e r des a r g u m e n t s pour 
le c o m p t e de la défense q u a n t au c a r a c t è r e p e r t i n e n t ou non des p reuves 
d i s s imulées , de vérifier le bien-fondé de la d e m a n d e de r econna i s sance 
d ' u n e i m m u n i t é d ' i n t é r ê t publ ic p r é s e n t é e p a r l ' accusa t ion et d 'ag i r 
c o m m e r e m p a r t i n d é p e n d a n t con t r e le r i sque d ' e r r e u r s ou de p réven t ions 
judic ia i res . Et de c i ter q u a t r e cas où une p r o c é d u r e faisant i n t e rven i r un 
«avoca t spéc ia l» a é té i n t r o d u i t e au R o y a u m e - U n i ( p a r a g r a p h e s 46-49 ci-
dessus ) . Ces exemple s d é m o n t r e r a i e n t q u ' u n m é c a n i s m e de r e c h a n g e é ta i t 
d isponible qui eû t a s su ré , dans t ou t e la m e s u r e du possible , le respec t des 
dro i t s de la défense d a n s le c ad re d ' u n e aud ience consacrée à l ' e x a m e n de la 
q u e s t i o n de savoir si l ' i n t é rê t publ ic jus t i f ia i t la r é t e n t i o n pa r l ' accusat ion 
de ce r t a in s é l é m e n t s de p reuve , tout en p r e n a n t en c o m p t e des soucis 
l ég i t imes relat i fs , pa r e x e m p l e , à la sécur i t é na t i ona l e ou à la p ro tec t ion 
de t é m o i n s ou de sources d ' in fo rmat ion , et il i ncombera i t au 
G o u v e r n e m e n t de d é m o n t r e r qu' i l n ' é t a i t pas possible en l 'espèce 
d ' i n t r o d u i r e pare i l le p r o c é d u r e . 

56. Le G o u v e r n e m e n t a d m e t q u e d a n s les affaires où, p o u r des motifs 
d ' i n t é r ê t publ ic , des é l é m e n t s p e r t i n e n t s ou p o t e n t i e l l e m e n t p e r t i n e n t s 
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n 'on t pas é té d ivulgués à la défense , il i m p o r t e de veiller à l ' ex is tence de 
g a r a n t i e s suff isantes pour p r o t é g e r les d ro i t s de l 'accusé. Il cons idère q u e 
le droi t angla i s , en pr inc ipe c o m m e en p r a t i q u e d a n s la cause des 
r e q u é r a n t s , offrait le niveau requ is de p ro tec t ion . Ainsi à deux repr i ses la 
C o u r d ' appe l , avec le bénéfice du recul et une vue d ' e n s e m b l e claire des 
ques t i ons e n j e u , e x a m i n a les é l é m e n t s l i t igieux, mi t en b a l an ce l ' in té rê t 
des accusés à l eur d ivulga t ion et l ' i n té rê t publ ic à les g a r d e r sec re t s et 
s t a t u a en faveur d ' une non-d ivulga t ion . 

57. Le G o u v e r n e m e n t sou t i en t q u e le sys t ème faisant i n t e rven i r un 
avocat spécial p roposé pa r les r e q u é r a n t s ne s ' imposai t pas pour a s s u r e r 
le respec t de l 'ar t icle 6. La s i tua t ion en l 'espèce c o n t r a s t e r a i t avec celle qui 
p réva la i t d a n s les p r o c é d u r e s en m a t i è r e d ' i m m i g r a t i o n , où, avan t 
l ' i n t roduc t ion du sys tème prévoyan t l ' i n te rven t ion d ' un avocat spécial 
( a r r ê t C h a h a l cité a u p a r a g r a p h e 46 c i -dessus) , il a r r iva i t q u e le m i n i s t r e 
souha i t e expu l se r un individu pour des motifs t e n a n t à la sécur i t é 
n a t i o n a l e : en l 'occur rence , le j u g e na t iona l fut p a r f a i t e m e n t en m e s u r e 
d ' e x a m i n e r et de t r a n c h e r l ' ensemble des ques t ions re la t ives à la 
d ivulga t ion des p reuves . De surcro î t , le sys t ème proposé e n g e n d r e r a i t des 
difficultés i m p o r t a n t e s sur le p lan p r a t i q u e , pa r e x e m p l e p o u r d é t e r m i n e r 
les obl iga t ions de l 'avocat spécial envers l 'accusé, la q u a n t i t é 
d ' i n fo rma t ions qu' i l sera i t l ibre de t r a n s m e t t r e à l 'accusé et à ses 
avocats , ou encore la qua l i t é des ins t ruc t ions qu ' i l p o u r r a i t e s c o m p t e r 
recevoir de la défense . Pare i l les difficultés se ra ien t p a r t i c u l i è r e m e n t 
a iguës d a n s les affaires où il y a p lus ieurs accusés , ca r p o u r évi ter le 
r i sque de conflits d ' i n t é r ê t s il f audra i t a lors dé s igne r u n avocat spécial 
pour chacun , de m ê m e q u e d a n s les procès de longue d u r é e , où les 
ques t i ons de d ivulga t ion évoluent c o n s t a m m e n t . 

58 . La C o m m i s s i o n formule l 'avis q u e c 'est le j u g e de p r e m i è r e 
in s t ance qui eû t é té le m i e u x à m ê m e de pese r l ' in té rê t publ ic à ne pas 
d ivu lguer et la ques t i on de l ' équi té envers la défense , et q u e l ' absence de 
pare i l e x a m e n p a r ledit m a g i s t r a t n ' a pu ê t r e c o m p e n s é e p a r le con t rô le 
effectué pa r la C o u r d ' appe l . Elle no te de surcro î t q u ' a u c u n e j u r id i c t i on 
ayant eu à c o n n a î t r e de la cause des r e q u é r a n t s n ' a eu, à a u c u n m o m e n t , 
la possibi l i té d ' e n t e n d r e des obse rva t ions fo rmulées au n o m de la défense 
pa r u n avocat spéc i a l emen t dés igné . 

59. La Cour rappelle que les exigences du p a r a g r a p h e 3 de l 'article 6 
r ep ré sen t en t des aspects par t icul iers du droit à un procès équi table ga ran t i 
par le p a r a g r a p h e 1 (arrê t Edwards c. Royaume-Uni du 16 d é c e m b r e 1992, 
série A n" 247-B, p. 34, § 33). Eu égard aux circonstances de l 'espèce, elle 
j u g e superflu d ' examine r s é p a r é m e n t sous l 'angle du p a r a g r a p h e 3 b) et d) 
les a l légat ions des r e q u é r a n t s , celles-ci s 'analysant en u n grief selon lequel 
les in téressés n 'ont pas bénéficié d 'un procès équi table . Aussi se bornera -
t-elle à r echercher si, considérée dans son ensemble , la p rocédure a revêtu 
un ca rac tè re équi tab le (ibidem, pp. 34-35, § 34). 
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60. T o u t procès p é n a l , y compr i s ses aspec t s p r o c é d u r a u x , doit revêt i r 
un c a r a c t è r e con t rad ic to i re et g a r a n t i r l ' égal i té des a r m e s en t r e 
l ' accusa t ion et la d é f e n s e : c'est là un des aspec t s f o n d a m e n t a u x du droi t 
à un procès équ i t ab l e . Le droi t à un procès péna l con t r ad i c to i r e impl ique , 
pour l ' accusat ion c o m m e p o u r la défense , la facul té de p r e n d r e 
conna i s sance des obse rva t ions ou é l é m e n t s de p r e u v e p rodu i t s p a r l ' au t re 
p a r t i e ( a r r ê t B r a n d s t e t t e r c. Au t r i che du 28 aoû t 1991, sér ie A n° 211 , 
pp . 27-28, §§ 66-67). De surcro î t , l 'ar t icle 6 § 1 exige , c o m m e du res te le 
droi t ang la i s ( p a r a g r a p h e 34 c i -dessus) , q u e les a u t o r i t é s de p o u r s u i t e 
c o m m u n i q u e n t à la défense t ou t e s les p reuves p e r t i n e n t e s en leur 
possession, à cha rge c o m m e à d é c h a r g e ( a r r ê t E d w a r d s préc i té , p. 35, 
§ 3 6 ) . 

6 1 . C e l a di t , les r e q u é r a n t s l ' a d m e t t e n t au d e m e u r a n t ( p a r a g r a p h e 54 
c i -dessus) , le droi t à u n e d ivulga t ion des p reuves p e r t i n e n t e s n 'es t pas 
absolu . D a n s u n e p r o c é d u r e péna le d o n n é e , il peu t y avoir des i n t é r ê t s 
c o n c u r r e n t s - tels q u e la sécur i t é n a t i o n a l e ou la nécess i té de p r o t é g e r 
des t é m o i n s r i squan t des représa i l les ou d e g a r d e r s ec rè t e s des m é t h o d e s 
pol icières de r e c h e r c h e des infract ions - qu i doivent ê t r e mis en ba lance 
avec les dro i t s de l 'accusé (voir, p a r e x e m p l e , l ' a r rê t Doorson c. Pays-Bas 
du 26 m a r s 1996, Recueil des arrêts et décisions 1996-11, p . 470, § 70). D a n s 
ce r t a in s cas , il p eu t ê t r e nécessa i re de d i s s imule r c e r t a i n e s p reuves à la 
défense , de façon à p r é s e r v e r les droi t s f o n d a m e n t a u x d 'un a u t r e 
individu ou à s a u v e g a r d e r un i n t é r ê t publ ic i m p o r t a n t . Toutefo is , seules 
sont l ég i t imes au r ega rd de l 'ar t icle 6 § 1 les m e s u r e s r e s t r e i g n a n t les 
d ro i t s de la défense qui sont a b s o l u m e n t nécessa i res ( a r r ê t Van 
M e c h e l e n et a u t r e s c. Pays-Bas du 23 avril 1997, Recueil 1997-III, p. 712, 
§ 58) . De surcro î t , si l'on veut g a r a n t i r u n procès équ i t ab l e à l 'accusé, 
t o u t e s difficultés causées à la défense pa r u n e l imi t a t ion d e ses dro i t s 
doivent ê t r e su f f i samment c o m p e n s é e s p a r la p r o c é d u r e suivie devan t les 
au to r i t é s jud ic i a i r e s ( a r r ê t s Doorson préc i té , p . 471 , § 72, et V a n Meche l en 
et a u t r e s p réc i t é , p . 712, § 54) . 

62. Lo r sque des p r e u v e s on t é t é d i s s imu lées à la dé fense a u n o m de 
l ' in té rê t publ ic , il n ' a p p a r t i e n t pas à la C o u r de d i re si pare i l le a t t i t u d e 
é ta i t a b s o l u m e n t nécessa i re car, en p r inc ipe , c'est aux ju r id ic t ions 
i n t e r n e s qu' i l rev ient d ' app réc i e r les p reuves p rodu i t e s devan t elles 
( a r r ê t E d w a r d s p réc i t é , pp . 34-35, § 34) . La C o u r a q u a n t à elle p o u r 
t âche de con t rô l e r si le p rocessus décis ionnel app l iqué d a n s un cas donné 
a satisfait a u t a n t q u e possible aux exigences du con t rad ic to i r e et de 
l 'égal i té des a r m e s et é ta i t assor t i de g a r a n t i e s ap t e s à p r o t é g e r les 
i n t é r ê t s de l ' accusé . 

63 . Lors du procès en p r e m i è r e in s t ance des r e q u é r a n t s , l ' accusat ion 
décida , sans en r é fé re r au j u g e , de g a r d e r pa r -deve r s elle, au nom de 
l ' in té rê t publ ic , c e r t a i n e s p reuves p e r t i n e n t e s . Pare i l le p r o c é d u r e , où 
l ' accusat ion s ' emploie e l l e -même à app réc i e r l ' impor t ance des 
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in fo rma t ions d i s s imulées à la dé fense , p o u r la m e t t r e en r ega rd de 
l ' in térê t publ ic à t en i r ces in fo rmat ions sec rè t e s , ne sau ra i t sa t is fa i re aux 
ex igences p réc i t ées de l 'ar t icle 6 § 1. De fait, ce pr inc ipe est r econnu p a r la 
j u r i s p r u d e n c e ang la i se d e p u i s l ' a r rê t Ward ( p a r a g r a p h e s 37 et su ivan t s ci-
dessus ) . 

64. C e r t e s , a u d é b u t d e l ' aud ience d ' appe l le r e p r é s e n t a n t de 
l ' accusa t ion avisa la défense q u e c e r t a i n e s in fo rmat ions lui ava ien t é té 
cachées , sans toutefois révé ler la n a t u r e de celles-ci, et à deux repr i ses , 
lors d ' aud iences non con t rad ic to i r e s où elle e n t e n d i t les obse rva t ions de 
la C o u r o n n e , la C o u r d ' appe l se p e n c h a sur les é l é m e n t s d i s s imulés à la 
défense et se p r o n o n ç a pour l eur non-divulga t ion . 

65. Toute fo i s , la C o u r cons idère que ce t t e p r o c é d u r e devan t la C o u r 
d ' appe l n 'a pu r e m é d i e r au m a n q u e d ' équ i t é du procès r é s u l t a n t de 
l ' absence de tou t cont rô le pa r le j u g e de p r e m i è r e in s t ance des p reuves 
non c o m m u n i q u é e s à la défense . A la différence dudi t m a g i s t r a t , qu i vit 
les t é m o i n s dépose r et connaissa i t p a r f a i t e m e n t l ' ensemble des p reuves 
p r o d u i t e s et des ques t i ons soulevées , les j u g e s de la C o u r d ' appe l é t a i e n t 
t r i b u t a i r e s , pour app réc i e r la possible p e r t i n e n c e des é l é m e n t s non 
d ivulgués , des c o m p t e s r e n d u s du procès devan t la Crown Court et des 
expl ica t ions fournies pa r le r e p r é s e n t a n t de l ' accusat ion . De surc ro î t , le 
juge de p r e m i è r e ins tance a u r a i t é té en m e s u r e de con t rô l e r la nécess i té 
d ' u n e d ivulga t ion tout au long du procès , éva luan t ainsi l ' impor t ance des 
p reuves d i s s imulées à un s t ade où de nouvel les ques t ions su rg i s sa i en t , où 
il eû t é t é possible , en c o n t r e - i n t e r r o g e a n t les t é m o i n s clés, d ' e n t a m e r 
s é r i e u s e m e n t la crédibi l i té de ceux-ci , e t où il é ta i t tou jours loisible à la 
défense de s t r u c t u r e r son a r g u m e n t a t i o n de diverses m a n i è r e s et de faire 
p o r t e r l 'accent su r tel aspec t p lu tô t q u e su r tel a u t r e . P a r c o n t r a s t e , la 
C o u r d ' appe l fut obl igée d 'ef fectuer son appréc i a t ion ex post facto, et elle 
peu t m ê m e avoir é té inf luencée , sans en ê t r e consc ien te , pa r le verdict de 
culpabi l i té r e n d u pa r le j u r y et avoir ainsi sous-es t imé l ' i m p o r t a n c e des 
p reuves non d ivulguées . 

66. En conclus ion, l 'omission pa r l ' accusa t ion de p rodu i r e les p reuves 
l i t ig ieuses devan t le j u g e de p r e m i è r e ins t ance , l ' e m p ê c h a n t ainsi de 
s t a t u e r sur la ques t ion de la d ivulga t ion , a privé les r e q u é r a n t s d ' u n 
procès équ i t ab l e . Les faits de la p r é s e n t e espèce la d i s t i n g u e n t de 
l 'affaire E d w a r d s p réc i t ée . D a n s ce t t e d e r n i è r e , en effet, la p r o c é d u r e 
d ' appe l p e r m i t de r e m é d i e r aux défau t s qui ava ien t e n t a c h é celle de 
p r e m i è r e i n s t ance car à ce s t ade la défense avai t reçu la p l u p a r t des 
in fo rma t ions m a n q u a n t e s et la C o u r d ' appe l eut la possibi l i té d ' a p p r é c i e r 
à la l u m i è r e d ' a r g u m e n t s dé ta i l l és et p e r t i n e n t s p r é s e n t é s pa r la défense 
l ' impact des nouveaux é l é m e n t s sur la solidité de la c o n d a m n a t i o n (op. cit., 
p. 35, §§ 36-37). 

6 / . Il en résu l t e qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la 
Conven t ion . 
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II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

68. L 'ar t ic le 41 de la C o n v e n t i o n est ainsi libellé : 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable. » 

A. D o m m a g e 

69. Les r e q u é r a n t s invi ten t la C o u r à leur a l louer en équ i t é une 
i n d e m n i t é pour d o m m a g e mora l . Le G o u v e r n e m e n t sou t ien t q u e le 
cons t a t d ' u n e viola t ion v a u d r a i t en soi sa t i s fac t ion é q u i t a b l e . 

70. La C o u r e s t ime c o m m e le G o u v e r n e m e n t que le cons ta t d 'une 
viola t ion r e p r é s e n t e en soi une sa t is fact ion équ i t ab l e suff isante pour tout 
d o m m a g e m o r a l é v e n t u e l l e m e n t subi pa r les i n t é re s sés . 

B . Fra i s e t d é p e n s 

71 . Les r e q u é r a n t s soll ici tent le r e m b o u r s e m e n t , d ' une p a r t , des frais 
et d é p e n s de Liber ty , soit 28065 ,15 livres s t e r l ing ( G B P ) , t axe sur la 
va leu r a jou tée ( « T V A » ) compr i se , et , d ' a u t r e pa r t , des hono ra i r e s de 
leurs avocats , lesquels s 'é lèvent au to ta l à 25 380 GBP, T V A compr i se , 
pour les t rois r e q u ê t e s (la leur , celle de M. J a s p e r (n° 27052/95) et celle 
de M . Fi t t (n" 29777 /96 ) ; p a r a g r a p h e 3 c i -dessus) . Le G o u v e r n e m e n t 
sou t ien t q u e , sur un ce r t a in n o m b r e de po in t s , les frais engagés n ' é t a i e n t 
pas nécessa i res ni r a i sonnab le s q u a n t à leur t a u x . 

72. S t a t u a n t en é q u i t é , la C o u r a l loue à M M . Rowe et Davis la s o m m e 
de 25 000 G B P , plus tout m o n t a n t pouvan t ê t r e dû au t i t r e de la TVA, 
moins les s o m m e s déjà versées p a r le Consei l de l 'Europe d a n s le cadre 
de l ' ass is tance jud ic i a i r e . 

C. I n t é r ê t s m o r a t o i r e s 

73. D ' a p r è s les in fo rmat ions dont la C o u r dispose , le t aux d ' i n t é r ê t 
légal appl icable en A n g l e t e r r e et au pays de Gal les à la d a t e d ' adop t ion 
du p ré sen t a r r ê t est de 7,5 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la Conven t i on ; 

2. Dit 
a) q u e l 'E ta t d é f e n d e u r doi t ve r se r a u x r e q u é r a n t s , d a n s les t rois mois , 
p o u r frais et d é p e n s , 25 000 G B P (vingt-cinq mille livres s t e r l ing ) , plus 
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tout m o n t a n t pouvan t ê t r e dû au t i t r e de la t axe sur la va leu r a jou tée , 
moins 15 233,40 F R F (qu inze mille d e u x cen t t r en t e - t ro i s francs fran
çais q u a r a n t e c e n t i m e s ) , à conver t i r en livres s t e r l ing au t a u x appl i 
cable à la d a t e de p rononcé du p ré sen t a r r ê t ; 
b) que ces s o m m e s se ron t à ma jo re r d 'un i n t é r ê t s imple de 7,5 % l 'an, 
à c o m p t e r de l ' exp i ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t ; 

3. Rejette la d e m a n d e de sat isfact ion équ i t ab l e pour le su rp lus . 

Fai t en français et en angla i s , puis p rononcé en aud ience pub l ique au 
Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 16 février 2000. 

Pour le Président 

Pau l M A H O N E Y 

Greff ier adjoint 

E l i s abe th P A L M 

Vice -p rés iden te 
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[La Commission siégeait dans la composition suivante : 

M M . S. TRECHSEI.,/>râW«t/, 
J . - C . GEUS, 
M . P . PEI.LONPÄÄ, 

E . BUSUTTIE, 
GAUKURJÖRUNDSSON, 

A.C. GÖZÜBÜYÜK, 

A . WEITZEL, 

J . - C . SOYER, 

H . DANEUUS, 

M ™ G . H . THUNE, 

M M . F . MARTINEZ, 

C L . ROZAKIS, 

M ™ J . LlDDY, 
M M . L . LOUCAIDES, 

B. MARXER, 

M . A . NowicKi, 
I. CABRYI. BARRETO, 

N. BRATZA, 

I. BÉKÉS, 
D . S v Â B Y , 

G . RESS, 

A . PERENIC, 
C . B 1RS.AN, 

P . LORENZEN, 

E . BlF.UÜNAS, 
E . A . ALKEYIA, 

M . VILA AMIG('), 

M M R M . HION, 

M M . R . NICOUNI, 

A . ABABADJIEV, 

M . M . DE SALVIA, secrétaire. 
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A. G r i e f d é c l a r é r e c e v a b l e 

53 . La C o m m i s s i o n a r e t e n u le gr ief des r e q u é r a n t s cons i s t an t à dire 
q u e , fondée sur une i m m u n i t é d ' i n t é r ê t publ ic r e v e n d i q u é e d a n s le cad re 
d ' une p r o c é d u r e non con t r ad ic to i r e , la non-divulga t ion de ce r t a ines 
p reuves à la défense a po r t é a t t e i n t e à leur dro i t à un procès équ i t ab l e et 
a m é c o n n u à leur é g a r d les dro i t s de la défense . 

B. P o i n t e n l i t i g e 

54. Il s 'agit donc en l 'espèce de r e c h e r c h e r s'il y a eu violat ion de 
l 'ar t icle 6 § 1 de la Conven t ion , combiné avec l 'ar t icle 6 § 3 b) et d ) . 

C. Q u a n t à l 'art ic le 6 d e la C o n v e n t i o n 

55. La p a r t i e p e r t i n e n t e en l 'espèce de l 'ar t icle 6 de la Conven t i on est 
a insi l ibellée : 

« 1. Toute personne a droit à ce que sa cause soit entendue équilablemenl, 
publiquement et dans un délai raisonnable, par un tribunal indépendant et impartial, 
établi par la loi, qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. (...) 

(...) 

3. Tout accusé a droit notamment à: 

(...) 

b) disposer du temps et des facilités nécessaires à la préparation de sa défense ; 

(...) 

d) interroger ou faire interroger les témoins à charge et obtenir la convocation et 
L'interrogation des témoins à décharge dans les mêmes conditions que les témoins à 
charge ; 

( . . . ) » 

56. Les r e q u é r a n t s s o u t i e n n e n t p r e m i è r e m e n t qu ' i l y avai t des 
é l é m e n t s d o n n a n t f o r t e m e n t à cro i re q u ' u n e s o m m e d ' a r g e n t avai t é té 
ve rsée en guise de r é c o m p e n s e à l 'un des t émo ins clés de l ' accusa t ion ou 
r é c l a m é e p a r ce d e r n i e r et q u e ce t t e in fo rmat ion n 'a pas é té 
c o m m u n i q u é e à la défense . Eu é g a r d à son c a r a c t è r e m a n i f e s t e m e n t 
p e r t i n e n t , c e t t e d o n n é e a u r a i t dû ê t r e d ivu lguée afin que fussent 
r empl i e s les condi t ions d 'un procès é q u i t a b l e . En l ' absence d ' une 
p r o c é d u r e équ i t ab l e et d ' un j u g e m e n t mot ivé sur la ques t ion de 
l ' i m m u n i t é d ' i n t é r ê t publ ic , il se ra i t impossible de savoir si l ' in tégra l i t é 
des faits ont é té po r t é s à la conna i s sance de la C o u r d ' appe l ou si celle-ci 
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a b ien ou mal app l iqué le dro i t i n t e r n e en s t a t u a n t sur la d e m a n d e de 
d i spense de d ivulga t ion . 

57. Q u a n t à la non-divulga t ion d ' é l é m e n t s p e r t i n e n t s lors d u procès , 
les r e q u é r a n t s s o u t i e n n e n t qu' i l y a m a n i f e s t e m e n t une a p p a r e n c e de 
violat ion de l 'ar t icle 6 de la C o n v e n t i o n : u n e p r o c é d u r e au t r ave r s de la
quel le l ' accusa t ion décide de g a r d e r pa r -deve r s elle des é l é m e n t s sans en 
ré fé rer au t r i buna l ou à un a r b i t r e i n d é p e n d a n t ne s au ra i t , d ' a p r è s eux, 
sat isfai re a u x exigences d ' équ i t é posées p a r l 'ar t ic le 6 de la Conven t ion . 
En ce qu i conce rne la p rocédure devan t la C o u r d ' appe l , les r e q u é r a n t s 
sou l ignen t q u e , p a r c o n t r a s t e avec l 'affaire E d w a r d s c. R o y a u m e - U n i 
(Cour eur . D H , a r r ê t du 16 d é c e m b r e 1992, série A n" 247-B, pp. 34-35, 
§ 34) , les é l é m e n t s non divulgués en l 'espèce d e m e u r è r e n t secre ts 
j u s q u ' à l ' issue de la p r o c é d u r e , et la C o u r d ' appe l suivit u n e p rocédure 
i n é q u i t a b l e e t s ec rè t e don t la défense fut exc lue . De surc ro î t , il ex is te u n 
mot i f i n d é p e n d a n t de c o n t e s t e r la p r o c é d u r e si l'on cons idè re la re la t ion 
qu i exis te e n t r e les décisions r e n d u e s , à l ' issue de p r o c é d u r e s non 
con t rad ic to i r e s , sur les d e m a n d e s de d i spense de d ivulga t ion pour cause 
d ' i n t é r ê t publ ic et les fonctions don t la C o u r d ' appe l s 'est a c q u i t t é e lors 
de l ' e x a m e n du fond du recours . La C o u r d ' appe l , ag i s san t c o m m e j u g e 
du fait, é t a i t t e n u e d e r e c h e r c h e r s'il « n e p l an [a i t ] pas un d o u t e » sur la 
l ég i t imi té de la c o n d a m n a t i o n . Dès lors, le fait q u e , d a n s le cadre 
d ' aud iences non con t rad ic to i r e s , l ' accusa t ion ai t a t t i r é l ' a t t en t ion de la 
j u r i d i c t i on su r des p reuves q u e les r e q u é r a n t s n ' ava ien t pas eu l 'occasion 
de voir ou d ' e x a m i n e r s 'analyse en u n e violat ion f o n d a m e n t a l e du pr incipe 
de l 'égal i té des a r m e s . 

58. Les r e q u é r a n t s s o u t i e n n e n t q u e le c a r a c t è r e i néqu i t ab l e de la 
p r o c é d u r e suivie en l 'espèce est man i f e s t e dès l ' ins tan t où p a r m i les 
é l é m e n t s de p reuve non divulgués f igura ient des é l é m e n t s pré judic iables 
à la dé fense . Là où u n t r i buna l e x a m i n a n t les é l é m e n t s de p r e u v e est 
obligé d ' a p p r é c i e r l ' ensemble des p reuves en sa qua l i t é de j u g e du fait, 
l ' équ i t é ex ige q u e l 'accusé ait la possibi l i té d e fo rmu le r d e s obse rva t ions 
sur les p reuves à c h a r g e . Ce pr inc ipe a é té r econnu dans l ' a r rê t Edwards 
p réc i t é , où la C o u r a soul igné que l 'obl igat ion de d ivulga t ion s 'appl ique à 
l ' ensemble des p reuves p e r t i n e n t e s , à c h a r g e c o m m e à d é c h a r g e . En 
c o n s é q u e n c e , les r e q u é r a n t s s o u t i e n n e n t qu ' i l y a eu en l 'espèce violat ion 
de l 'ar t ic le 6 de la Conven t ion , i n d é p e n d a m m e n t de la ques t i on de savoir 
si les é l é m e n t s de p reuve non d ivu lgués se rva ien t les i n t é r ê t s de 
l ' accusa t ion ou ceux de la défense . S'il s 'agissai t de p reuves à cha rge , 
a lors , eu éga rd au fait q u e la C o u r d ' appe l les avait e x a m i n é e s , la défense 
a u r a i t dû se voir d o n n e r l 'occasion d'y r é p o n d r e . S'il s 'agissai t de p reuves à 
d é c h a r g e , a lors la défense a u r a i t dû avoir la possibi l i té de s ' appuyer su r 
el les. 

59. Le G o u v e r n e m e n t sou t i en t tou t d ' abo rd que ni le p r inc ipe géné ra l 
d ' équ i t é des p r o c é d u r e s péna le s inscri t à l 'ar t icle 6 § 1 de la Conven t ion ni 
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le droi t spécif ique à des «faci l i tés néces sa i r e s» consac ré p a r l 'ar t icle 6 
§ 3 b) de la Conven t i on n ' imp l iquen t un droi t absolu pour la défense à se 
voir c o m m u n i q u e r l ' ensemble des é l é m e n t s d e p reuve p e r t i n e n t s . De 
surcro î t , les o r g a n e s de la Conven t i on ont r econnu d a n s des affaires 
a n t é r i e u r e s la l ég i t imi té d ' une non-d ivu lga t ion de d o n n é e s 
conf ident ie l les ou sensibles en m a t i è r e p é n a l e . 

60. Il y a u r a i t des ca tégor ies de d o n n é e s q u e l ' in té rê t publ ic soit 
c o m m a n d e de ne pas d ivu lguer , soit c o m m a n d e de ne pas d ivu lguer en 
l ' absence de ra isons i m p é r i e u s e s jus t i f i an t une d ivulga t ion . L ' in té rê t 
publ ic en ques t ion t i endra i t au fait q u ' u n e d ivu lga t ion e n t r a î n e r a i t ou du 
moins r i sque ra i t d ' e n t r a î n e r des d o m m a g e s . La not ion de d o n n é e s 
p e r t i n e n t e s eng lobera i t des d o n n é e s couvran t u n spec t r e t rès la rge . A un 
bout du spec t re on t rouve ra i t les d o n n é e s non suscept ib les d ' a ide r la 
défense ma i s suscept ib les p lu tô t d ' a ide r l ' accusa t ion . En m a t i è r e péna l e , 
le p r inc ipe de l ' i m m u n i t é d ' i n t é r ê t public p o u r r a i t s ' app l iquer de façon à 
p réven i r l 'u t i l i sa t ion pa r l ' accusat ion de telles d o n n é e s , q u a n d bien m ê m e 
elles i n c r i m i n e r a i e n t l 'accusé. A l ' au t r e bout du spec t r e , on t rouvera i t les 
d o n n é e s t e n d a n t à é tab l i r l ' innocence d 'un accusé . 

6 1 . Le G o u v e r n e m e n t relève q u e si la d ivu lga t ion de d o n n é e s 
p e r t i n e n t e s cons t i tue une exigence c o n t e n u e imp l i c i t emen t d a n s les 
t e r m e s «faci l i tés néces sa i r e s» figurant à l 'ar t icle 6 de la Conven t ion , ou 
d a n s la not ion de procès équ i t ab l e , les conséquences en sont i. q u e l ' in térê t 
publ ic à e m p ê c h e r la s u r v e n a n c e du d o m m a g e r i s q u a n t de découle r d ' une 
d ivulga t ion sera i t e n t i è r e m e n t dépourvu de p e r t i n e n c e pour l 'obl igat ion 
de d ivulgat ion en m a t i è r e péna l e , aussi évident ou grave q u e le r i sque 
puisse ê t r e , et ii. qu ' i l se ra i t impossible , d a n s q u e l q u e affaire q u e ce soit, 
d ' app réc i e r et de p r e n d r e en cons idé ra t ion l ' impor t ance réel le des 
d o n n é e s pour une p r é s e n t a t i o n équ i t ab l e et a d é q u a t e de la dé fense . La 
s i t ua t ion sera i t a lors tou t à fait d i f férente de celle où p r é v a u d r a i t la règle 
selon laquel le il f audra i t s i m p l e m e n t déc ider si les é l é m e n t s l i t igieux sont 
ou non p e r t i n e n t s (c r i t è re n e t t e m e n t moins e x i g e a n t ) . 

62. Le G o u v e r n e m e n t soul igne qu' i l est nécessa i re d a n s ce con t ex t e de 
g a r d e r p r é s e n t à l 'espri t l ' impor t an t i n t é r ê t publ ic à g a r a n t i r que , là où il y 
a su f f i s amment de p reuves recevables jus t i f i an t q u ' u n individu soit 
poursuivi avec des chances au moins réa l i s tes d 'ob ten i r une 
c o n d a m n a t i o n , l 'affaire puisse d o n n e r lieu à un procès . C e t in t é rê t public 
est d i r e c t e m e n t p e r t i n e n t en l 'espèce car , s'il ne peu t y avoir d ivulga t ion , 
le choix pour l ' accusa t ion est s imple : soit elle n ' e n t a m e pas les pou r su i t e s , 
soit elle les a b a n d o n n e . En ce qu i conce rne les i n f o r m a t e u r s , i. il est 
p robab le q u e les a u t o r i t é s se m o n t r e n t e x t r ê m e m e n t r é t i c en t e s à révé ler 
l ' iden t i t é d 'un i n f o r m a t e u r , t a n t à cause du r i sque de c o m p r o m e t t r e 
l ' in tégr i té phys ique de celui-ci q u ' e n ra ison de l ' impor t ance pour la 
d é c o u v e r t e effective des infract ions de vei l ler à ce q u e les sources 
d ' i n fo rma t ions ne se t a r i s sen t pas , et ii. dès lors q u e tout accusé a 
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conscience de ces p réoccupa t ions , il déploie un m a x i m u m d'efforts pour 
ob ten i r la d ivulga t ion de l ' ident i té des i n f o r m a t e u r s afin d ' é c h a p p e r aux 
pou r su i t e s , q u e l q u e lourdes q u e soient les p reuves qu i l ' accablen t . 

63 . Le G o u v e r n e m e n t sou t ien t q u ' u n e décision de ne pas e n t a m e r ou 
d ' a b a n d o n n e r les pou r su i t e s est u n e issue qui peu t s ' avérer inévi table . Si 
l ' in té rê t publ ic à ne pas d ivu lguer est i r rés is t ib le d a n s u n e affaire 
d o n n é e ma i s qu ' i l est man i fes t e que les d o n n é e s en ques t i on sont 
i m p o r t a n t e s pour p e r m e t t r e à l 'accusé de se dé f end re de m a n i è r e 
équ i t ab l e , les p o u r s u i t e s ne doivent pas ê t r e e n t a m é e s ou con t inuées . 
L ' équ i t é envers l 'accusé doit en pare i l cas se voir accorder la p r io r i t é . 
L'effet d ' un pr inc ipe absolu fondé u n i q u e m e n t sur la p e r t i n e n c e des 
d o n n é e s en ques t i on sera i t toutefois d ' a u g m e n t e r les cas d a n s lesquels 
les p o u r s u i t e s ne p o u r r a i e n t ê t r e e n t a m é e s ou devra i en t ê t re 
a b a n d o n n é e s . C e t t e a u g m e n t a t i o n se ra i t c o n t r e b a l a n c é e pa r les affaires 
où les d o n n é e s l i t ig ieuses , tou t en r é p o n d a n t au c r i t è re peu ex igean t de 
la p e r t i n e n c e , r evê t i r a i en t une i m p o r t a n c e r e l a t i v e m e n t m i n e u r e pour 
l 'accusé . Si pare i l les d o n n é e s r evê t a i en t u n e rée l le i m p o r t a n c e pour une 
p r é s e n t a t i o n équ i t ab l e de la cause de la défense , leur d ivu lga t ion sera i t 
au besoin o r d o n n é e , sur la base des pr inc ipes au j o u rd ' h u i app l iqués p a r 
les t r i b u n a u x . 

64. Le G o u v e r n e m e n t aff irme de surcro î t q u e les t r i b u n a u x font 
p reuve de bon sens pour g a r a n t i r q u e les cas de non-d ivu lga t ion de 
d o n n é e s ne c o m p r o m e t t e n t pas l ' équi té des p r o c é d u r e s . Ainsi , les 
pr inc ipes p e r t i n e n t s appl icables en droi t i n t e r n e p e r m e t t r a i e n t aux 
t r i b u n a u x de m e t t r e en ba l ance l ' impor t ance et le poids de l ' in té rê t 
publ ic à ne pas d ivu lguer les d o n n é e s en ques t ion et l ' impor t ance d e ces 
d o n n é e s pour l ' équ i té de la p r o c é d u r e et l 'efficacité de la condu i t e de la 
défense de l 'accusé . La ba lance penche ra i t tou jours en faveur d ' une 
d ivulga t ion des d o n n é e s p e r t i n e n t e s , l ' impor t ance d ' une d ivulgat ion 
aussi complè t e q u e possible é t a n t r e c o n n u e . Ces pr inc ipes se ra ien t 
suffisants p o u r g a r a n t i r et s a u v e g a r d e r l ' équ i té des p rocédu re s . 

65. Le G o u v e r n e m e n t rappe l le que les p r o c é d u r e s péna les doivent ê t re 
évaluées d a n s l eu r e n s e m b l e , c 'es t -à-di re y compr i s leur phase d ' appe l , 
ainsi que la C o u r e u r o p é e n n e l'a soul igné d a n s l 'affaire Edwards 
p réc i t ée . En l 'espèce, la C o u r d ' appe l s 'est p e n c h é e sur la ques t i on de 
l ' i m m u n i t é d ' i n t é r ê t publ ic à trois repr i ses . C h a q u e fois, elle a 
s o i g n e u s e m e n t e x a m i n é les ques t ions soulevées p a r le procès a insi q u e 
l ' incidence q u ' u n e non-d ivulga t ion pouvai t avoir sur l ' équ i té de la 
p r o c é d u r e , et elle décida q u e , tout b ien pesé , il y avait m a n i f e s t e m e n t 
lieu de t r a n c h e r en faveur d ' une non-d ivulga t ion . Elle e n t é r i n a la 
conclusion à laquel le le r e p r é s e n t a n t de la C o u r o n n e é ta i t p a r v e n u à cet 
éga rd avan t le procès . Lors de l ' e x a m e n au fond de l 'appel , l 'avocat de la 
défense sollicita la d ivulga t ion de ca tégor ies b ien précises d ' é l é m e n t s de 
p reuve . Il eu t donc la possibi l i té de fo rmule r des observa t ions à propos du 
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j u s t e équi l ib re à m é n a g e r . Il ne pu t e x a m i n e r a u c u n des é l é m e n t s re levant 
des ca tégor ies dés ignées pa r lui (cela a u r a i t p ré jugé l ' issue de la 
p r o c é d u r e ) . La C o u r d ' appe l observa le c r i t è r e d o n t l 'avocat de la défense 
avait s o u t e n u qu ' i l devai t s ' app l iquer à u n e affaire de ce g e n r e et elle 
r e j e t a la d e m a n d e . D a n s son a r r ê t , elle se p e n c h a sur la n a t u r e de la 
p r o c é d u r e à suivre . Celle-ci visait e s s en t i e l l emen t à g a r a n t i r q u e , d a n s 
t ou t e la m e s u r e du possible, l 'accusé et ses avocats se voient d o n n e r u n 
m a x i m u m d ' i n fo rma t ions et les plus a m p l e s possibi l i tés de s o u m e t t r e des 
obse rva t ions au t r i b u n a l . La C o u r d ' appe l r e connu t toutefois q u ' u n e 
aud ience devan t le t r i b u n a l ou u n e décision de celui-ci se ra ien t r e n d u e s 
vaines si la n a t u r e de la p r o c é d u r e p réa lab le à la décis ion e l l e - m ê m e 
avai t pour effet de révéler les in fo rma t ions en ques t ion . Elle re leva q u e 
« (...) lo r squ 'es t r e v e n d i q u é e u n e i m m u n i t é d ' i n t é r ê t publ ic en m a t i è r e 
p é n a l e , il est impl ic i te q u e la défense ne peu t se voir c o m m u n i q u e r les 
in fo rmat ions les plus complè t e s sans q u e cela p ré juge l ' issue de la 
p r o c é d u r e (...) ». 

66. Le G o u v e r n e m e n t sou t i en t q u e les r e q u é r a n t s n 'on t pas é té mis 
d a n s l ' impossibi l i té , pa r une non-divulga t ion , de p r é s e n t e r l eur cause de 
m a n i è r e équ i t ab l e et efficace. Pa r l ' i n t e r m é d i a i r e de leurs avocats , ils ont 
pu c o m b a t t r e la t hè se de l ' accusat ion, n o t a m m e n t q u a n t à la crédibi l i té 
des t émo ins p r inc ipaux de celle-ci: J o b b i n s , D u n c a n , Grifftn et K a t e 
Wi l l i amson . Les q u e s t i o n s soulevées et les c r i t iques visant la crédibi l i té 
desd i t s t émo ins ont é té exposées de façon fidèle pa r le j u g e de p r e m i è r e 
in s t ance d a n s le r é s u m é déta i l lé et m i n u t i e u x p r é s e n t é pa r lui o r a l e m e n t 
au j u ry . L ' e n s e m b l e des p reuves ont ensu i t e é té r é e x a m i n é e s p a r la C o u r 
d ' appe l qu i , sur l ' invi ta t ion des r e q u é r a n t s , a de surcroî t e n t e n d u de 
nouveaux t é m o i g n a g e s . 

67. Le G o u v e r n e m e n t aff i rme q u e j a m a i s d a n s les affaires t r a i t é e s 
jusqu ' ic i p a r les o r g a n e s de la Conven t ion n ' a é té i nc r iminée une 
p r o c é d u r e ayant r evê tu un c a r a c t è r e non con t r ad i c to i r e au mot i f q u e 
c 'é ta i t le seul moyen d 'év i te r de p r é juge r l ' issue de la p r o c é d u r e . Pare i l 
p r inc ipe ne se ra i t d ' a i l l eu r s ni i n h é r e n t à l ' a r t ic le 6 de la C o n v e n t i o n ni 
nécessa i re p o u r a s s u r e r l ' équi té des p r o c é d u r e s péna l e s . De l'avis du 
G o u v e r n e m e n t , il se ra i t en effet t rès é t r a n g e q u e cela fût le cas, ca r 
pare i l p r inc ipe nécess i t e ra i t une p r o c é d u r e qui pr ivera i t de son sens 
t ou t e décis ion s u b s é q u e n t e sur la ques t i on soumise au t r i buna l . En 
l 'espèce, a u c u n e r e q u ê t e u n i l a t é r a l e ne fut p r é s e n t é e au j u g e de 
p r e m i è r e i n s t ance . Pare i l le r e q u ê t e fut soumise à la C o u r d ' appe l lors de 
la p r e m i è r e et de la seconde a u d i e n c e . Les deux fois, la C o u r d ' appe l 
conclut q u e la ca t égor i e dont re leva ien t les d o n n é e s l i t ig ieuses ne pouvai t 
ê t r e d ivu lguée sans p r é juge r l ' issue de la p r o c é d u r e . 

68. La C o m m i s s i o n r appe l l e q u e les ex igences d u p a r a g r a p h e 3 de 
l 'ar t icle 6 de la Conven t i on s ' ana lysen t en des a spec t s pa r t i cu l i e r s du 
droi t à un procès é q u i t a b l e g a r a n t i pa r le p a r a g r a p h e 1 (Cour eur . D H , 
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a r r ê t T . c. I ta l ie du 12 oc tobre 1992, sér ie A n" 245-C, p. 4 1 , § 25). Aussi la 
C o m m i s s i o n examine ra - t - e l l e le gr ief des r e q u é r a n t s à la l u m i è r e des 
d e u x d ispos i t ions combinées . 

69. Pour d é t e r m i n e r si les d ro i t s de la défense ont é té r e spec t é s c o m m e 
le veut l 'ar t icle 6 de la Conven t ion , la C o m m i s s i o n doit e x a m i n e r la pro
c é d u r e cons idérée d a n s son e n s e m b l e , y compr i s la p h a s e s ' é t an t dé rou lée 
devan t la C o u r d ' appe l (Cour eur . D H , a r r ê t Imbr iosc ia c. Suisse du 
24 n o v e m b r e 1993, sér ie A n° 275, pp . 13-14, § 38) . De surcro î t , la 
C o m m i s s i o n n ' a pas à s u b s t i t u e r sa p r o p r e app réc i a t ion des faits à celle à 
laque l le se sont l ivrées les j u r id i c t ions i n t e r n e s , et en pr inc ipe il revient à 
ces j u r i d i c t i ons , et spéc i a l emen t au t r i buna l de p r e m i è r e ins tance , 
d ' app réc i e r les é l é m e n t s recueil l is pa r elles. La C o m m i s s i o n se b o r n e r a à 
vérifier si la p r o c é d u r e cons idérée d a n s son e n s e m b l e , y compr i s le mode 
d e p r é s e n t a t i o n des moyens d e p reuve a é té é q u i t a b l e ( C o u r eur . D H , 
a r r ê t B a r b e r a , M e s s e g u é et J a b a r d o c. E s p a g n e du 6 d é c e m b r e 1988, 
série A n° 146, p . 3 1 , § 68, et a r r ê t Vida l c. Be lg ique du 22 avril 1992, 
série A n° 235-B, pp. 32-33, § 33). 

70. La C o m m i s s i o n rappe l le n é a n m o i n s q u e la no t ion de procès 
équ i t ab l e inclut le droi t f o n d a m e n t a l à une p r o c é d u r e con t r ad i c to i r e en 
m a t i è r e péna l e . C e droi t impl ique pour c h a c u n e des pa r t i e s la faculté de 
p r e n d r e conna i s sance des obse rva t ions ou é l é m e n t s de p r e u v e p rodu i t s 
p a r l ' au t r e pa r t i e , ainsi q u e de les d i scu te r (Cour eur . D H , a r r ê t 
B r a n d s t e t t e r c. Au t r i che du 28 aoû t 1991, série A n" 211 , pp. 27-28, §§ 66-
67) . D ' a p r è s la j u r i s p r u d e n c e de la C o m m i s s i o n re la t ive aux d ro i t s de 
l 'accusé, au sens de l 'ar t ic le 6 § 3 b) de la Conven t ion , u n accusé doit 
d isposer , aux fins de p rouver son innocence ou d ' ob t en i r une réduc t ion de 
sa pe ine , de l ' ensemble des é l é m e n t s p e r t i n e n t s qu i ont é té ou qu i 
a u r a i e n t pu ê t r e recueil l is pa r les au to r i t é s c o m p é t e n t e s (Jespers 
c. Be lg ique , r e q u ê t e n° 8403/78, r a p p o r t de la C o m m i s s i o n du 
14 d é c e m b r e 1981, Décis ions et r a p p o r t s 27, pp . 71-72, §§ 55-58). D an s 
son a r r ê t E d w a r d s , la C o u r a cons idéré q u e l ' équ i t é des p r o c é d u r e s 
r equ i se pa r l 'ar t icle 6 § 1 de la C o n v e n t i o n exigea i t , ce q u e prévoyait 
d ' a i l l eurs le droi t angla i s , que les a u t o r i t é s de pou r su i t e révè len t à la 
défense l ' ensemble des é l é m e n t s de p reuve , à cha rge c o m m e à d é c h a r g e , 
et q u e le fait q u e lesdi tes a u t o r i t é s n ' ava ien t pas app l iqué ce pr inc ipe clans 
le cas d ' espèce avait vicié la p r o c é d u r e ( a r r ê t p réc i t é , p . 35, § 36) . 

71 . La C o m m i s s i o n r appe l l e q u e , d a n s l 'affaire L a m y c. Be lg ique 
(a r rê t du 30 m a r s 1989, série A n" 151), la C o u r a e x a m i n é sous l 'angle 
de l 'ar t icle 5 § 4 de la Conven t i on u n e ques t i on re la t ive à l 'accès à un 
doss ier péna l . Elle a déc la ré à ce t t e occasion qu ' i l ex is te un l ien t rop 
é t ro i t e n t r e l ' appréc ia t ion d e la nécess i té de la d é t e n t i o n et celle -
u l t é r i e u r e - de la cu lpabi l i té p o u r que l 'on puisse refuser la 
c o m m u n i c a t i o n de pièces d a n s le p r e m i e r cas , t and i s q u e la loi l 'exige 
d a n s le second. D ' a p r è s la Cour , la p r o c é d u r e de cont rô le de la légal i té 
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d ' u n e d é t e n t i o n doit r e spec t e r le pr inc ipe de l 'égal i té des a r m e s et celui du 
con t r ad i c to i r e . Lor sque l ' accusa t ion a conna i s sance de l ' ensemble du 
doss ier , la p r o c é d u r e n'offre pas à la p e r s o n n e d é t e n u e l 'occasion de 
c o n t e s t e r de m a n i è r e a p p r o p r i é e les motifs invoqués pour jus t i f ier 
un m a i n t i e n en d é t e n t i o n si l 'avocat de l ' in té ressé se voit refuser l 'accès 
au dossier (loc. cit., pp . 16-17, § 29). C o m p t e t enu de ce qu i p r écède , la 
C o m m i s s i o n e s t ime q u e les ex igences liées à l ' équ i té des procès , au sens 
de l 'ar t icle 6 § 1 de la Conven t ion , sont plus l a rges q u e celles qu i se 
d é g a g e n t de l 'a r t ic le 5 § 4. 

72. La C o m m i s s i o n observe q u ' e n l 'espèce il y avai t de n o m b r e u s e s 
p reuves t e n d a n t à acc réd i t e r la t hè se de la pa r t i c ipa t ion des r e q u é r a n t s 
aux infract ions r ep rochées , et les in té ressés ne c o n t e s t e n t pas avoir eu 
u n e occasion a d é q u a t e et suff isante d e c o m b a t t r e ces p reuves lors du 
procès . Il n ' e n res te pas moins q u e , sans en ré fé rer au j u g e , l ' accusat ion 
s 'est a b s t e n u e de c o m m u n i q u e r à la défense lors du procès des é l é m e n t s 
p e r t i n e n t s au mot i f qu 'e l le les j u g e a i t sens ib les . A la su i te d ' une r e q u ê t e 
u n i l a t é r a l e de l ' accusa t ion , ces é l é m e n t s furent , à un s t ade u l t é r i eu r , 
e x a m i n é s pa r la C o u r d ' appe l , qui conf i rma la nécess i té de ne pas les 
d ivu lguer , l eur r econna i s san t ainsi u n e i m m u n i t é d ' i n t é r ê t publ ic . Les 
r e q u é r a n t s e t leurs avocats furen t avisés de la r e q u ê t e u n i l a t é r a l e ma i s 
non de la ca tégor ie don t re leva ien t les d o n n é e s t e n u e s sec rè tes . Ils 
s o u t i e n n e n t toutefois que p a r m i les in fo rmat ions qui ne leur ont pas é té 
c o m m u n i q u é e s c e r t a i n e s conce rna i en t l ' exis tence d ' i n f o r m a t e u r s et la 
sol l ici tat ion de leur p a r t d ' une r é c o m p e n s e financière, é l é m e n t qu i , s'il 
avait é té p o r t é à la conna i s sance du j u r y , a u r a i t pu avoir u n e incidence 
sur l ' appréc ia t ion p a r lui de la crédibi l i té des t é m o i n s de l ' accusa t ion . 

73. La C o m m i s s i o n note q u e la p r o c é d u r e non con t rad ic to i r e en cause 
est le fruit des efforts déployés pa r l 'Eta t p o u r m é n a g e r un j u s t e équi l ibre 
e n t r e les i n t é r ê t s de l 'E ta t à voir r e c o n n a î t r e u n e i m m u n i t é d ' i n t é r ê t 
publ ic et l ' in té rê t de g a r a n t i r à l 'accusé une p r o c é d u r e équ i t ab l e , d a n s la 
m e s u r e où sa défense p o u r r a i t ê t r e facilitée p a r la d ivulgat ion de 
d o c u m e n t s ou in fo rma t ions . 

74. En l 'espèce, il n ' a pas é té précisé que l é ta i t l 'objet des p r o c é d u r e s 
non con t rad ic to i res suivies devan t la C o u r d ' appe l ni, en conséquence , 
pour quel le (s ) r a i son(s ) , p a r m i celles é n u m é r é e s à l 'ar t icle 6 v des 
d i rec t ives ( p a r a g r a p h e 41 d u r a p p o r t ) , les d o n n é e s sens ib les p e r t i n e n t e s 
n 'on t pas é té d ivu lguées . 

75. Que l l e s q u e soient la ou les ca tégor ies dont elles re leva ien t , les 
d o n n é e s concernées é t a i e n t p r o t é g é e s pa r u n e i m m u n i t é d ' i n t é r ê t public , 
don t le m a i n t i e n n ' es t pas , d a n s c e r t a i n e s c i r cons tances , incompa t ib le 
avec la Conven t ion . D a n s la m e s u r e où la sécur i t é na t iona le pour ra i t ê t r e 
i n t é re s sée , la C o m m i s s i o n rappe l le q u e la C o u r a déjà r econnu q u e 
l 'u t i l i sa t ion d ' i n fo rma t ions conf ident ie l les peu t se révéler ind i spensab le 
lo r sque la sécur i t é n a t i o n a l e est en j e u , cela ne signifiant c e p e n d a n t pas 
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q u e les a u t o r i t é s na t i ona l e s é c h a p p e n t à tou t cont rô le des t r i b u n a u x 
i n t e r n e s dès lors qu 'e l les a f f i rment que l 'affaire touche à la sécur i té 
n a t i o n a l e et au t e r r o r i s m e (Cour eur . D H , a r r ê t C h a h a l c. R o y a u m e - U n i 
du 15 n o v e m b r e 1996, Recueil des arrêts et décisions 1996-V, pp . 1866-1867, 
§ 131). D a n s son r écen t a r r ê t T inne l ly & Sons Ltd et a u t r e s et McElduff 
et a u t r e s c. R o y a u m e - U n i , re la t i f à des res t r i c t ions fondées su r des motifs 
t e n a n t à la sécur i t é na t i ona l e , au droi t des r e q u é r a n t s à faire s t a t u e r pa r 
un t r i buna l sur l eur p r é t e n t i o n de c a r a c t è r e civil selon laquel le ils é t a i en t 
v ic t imes d ' u n e d i sc r imina t ion i l légale , la C o u r a a d m i s q u e la p ro tec t ion 
de la sécur i t é n a t i o n a l e cons t i tue un bu t l ég i t ime qu i peu t a u t o r i s e r des 
l imi t a t ions au dro i t d 'accès à un t r i b u n a l aux fins, n o t a m m e n t , d ' a s s u r e r 
la conf ident ia l i té des d o n n é e s t o u c h a n t à la s écu r i t é . La C o u r conclut que 
le droi t g a r a n t i à tou t r e q u é r a n t pa r l 'ar t ic le 6 § 1 de la Conven t i on de 
s o u m e t t r e un litige à un t r ibuna l pour ob ten i r u n e décision sur des 
ques t i ons de fait c o m m e sur des ques t ions de dro i t ne sau ra i t ê t r e évincé 
p a r décis ion de l ' exécut i f (Cour eur . D H , a r r ê t T inne l ly & Sons Ltd et 
a u t r e s et McElduff et a u t r e s c. R o y a u m e - U n i du 10 ju i l le t 1998, Recueil 
1998- IV,pp . 1662-1663, § 77). 

76. P o u r ce qui est des t é m o i n s a n o n y m e s , la C o u r a eu l 'occasion de 
déc l a r e r , d a n s son a r r ê t Door son c. Pays-Bas , q u e l 'u t i l i sa t ion d e 
déc l a r a t i ons de t é m o i n s a n o n y m e s p o u r asseoir u n e c o n d a m n a t i o n n 'es t 
pas en t ou t e s c i r cons tances incompa t ib l e avec la Conven t ion . Elle a tou
tefois précisé q u ' e n pare i l cas l 'ar t icle 6 § 1 combiné avec l 'a r t ic le 6 § 3 d) 
de la Conven t ion exige q u e les obs tac les a u x q u e l s se h e u r t e la défense 
soient su f f i s ammen t c o n t r e b a l a n c é s p a r la p r o c é d u r e suivie d e v a n t les 
a u t o r i t é s judiciaires (Cour eur . D H , a r r ê t Doorson c. Pays-Bas du 26 m a r s 
l996,Recueil 1996-11, pp . 470-471 , §§ 69-72). D a n s ses a r r ê t s Lûdi c. Suisse 
et V a n M e c h e l e n et a u t r e s c. Pays-Bas , la C o u r a r econnu en pr inc ipe que 
pourvu q u e les dro i t s de la défense soient r e spec té s , il peu t ê t r e l ég i t ime 
pour les a u t o r i t é s de police de s o u h a i t e r p r é se rve r l ' anonymat d 'un agen t 
employé à des act ivi tés sec rè t e s , afin non s e u l e m e n t d ' a s s u r e r sa 
p ro tec t ion et celle de sa famille, mais aussi de ne pas c o m p r o m e t t r e la 
possibil i té de l 'u t i l iser d a n s des opé ra t i ons fu tures (Cour eur . D H , a r r ê t s 
des 15 j u i n 1992, sér ie A, n" 238, p . 21 , § 49, et 23 avril 1997, Recueil 
1997-III, p . 712, § 5 7 ) . 

77. En l 'espèce, les d o n n é e s p e r t i n e n t e s en ques t ion n 'on t j a m a i s é t é 
soumises au j u r y appe lé à déc ider , sur la base de l ' ensemble des preuves 
p rodu i t e s devan t lui, si les r e q u é r a n t s é t a i e n t coupab les . Aussi la 
C o m m i s s i o n doit-el le e x a m i n e r la ques t i on de savoir si les a u t o r i t é s 
j ud i c i a i r e s , d a n s leur m a n i è r e de t r a i t e r la cause des r e q u é r a n t s , ont 
p r é s e r v é les d ro i t s d e la défense à u n d e g r é c o m p a t i b l e avec les ex igences 
de l 'ar t ic le 6 § 1 de la Conven t i on . 

78. La C o m m i s s i o n r a i s o n n e r a à p a r t i r du pr inc ipe é tab l i pa r la 
j u r i s p r u d e n c e i n t e r n e selon lequel c h a q u e fois que l ' accusa t ion s 'oppose 
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à la d ivulga t ion de données p e r t i n e n t e s en a r g u a n t d ' u n e i m m u n i t é 
d ' i n t é r ê t publ ic , le t r i b u n a l saisi doit m e t t r e en b a l an ce l ' in té rê t publ ic à 
ne pas d ivu lguer les d o n n é e s l i t igieuses et l ' impor t ance que celles-ci 
r evê t en t p o u r la défense (voir «Le droi t i n t e r n e p e r t i n e n t » et «Les 
d é v e l o p p e m e n t s i n t e rvenus u l t é r i e u r e m e n t d a n s le droi t i n t e r n e » ) . 

79. En l 'espèce, la C o m m i s s i o n observe q u e le j u g e de p r e m i è r e 
ins tance n ' a pas pu e x a m i n e r les é l é m e n t s p e r t i n e n t s , ceux-ci ayan t é té 
t e n u s sec re t s pa r l ' accusa t ion , qu i , à l ' époque du procès , avai t un pouvoir 
d i s c ré t i onna i r e lui p e r m e t t a n t de se d i spense r de d ivu lguer des é l é m e n t s 
sans en ré fé re r au j u g e . Seule la C o u r d ' appe l a e x a m i n é les é l é m e n t s en 
ques t i on et s 'est l ivrée au nécessa i re exerc ice de mise en ba l ance , p o u r 
conclure q u e les é l é m e n t s l i t igieux ne deva ien t pas ê t r e d ivulgués à la 
défense . La C o m m i s s i o n no te toutefois q u e la C o u r d ' appe l avait p o u r 
seule t âche de se p r o n o n c e r sur la ques t ion de savoir si, eu é g a r d au 
c o n t e x t e , où un poids cons idé rab le devai t ê t r e a t t a c h é à l ' appréc ia t ion 
faite p a r le j u r y de la crédibi l i té des t é m o i n s , il ne p lana i t pas un cloute 
su r la l ég i t imi té de la c o n d a m n a t i o n des r e q u é r a n t s . C e r t e s , la C o u r 
d ' appe l put e x a m i n e r les c o m p t e s r e n d u s des aud iences t e n u e s devan t le 
j u g e de p r e m i è r e in s t ance . La C o m m i s s i o n cons idère toutefois q u e 
l ' e x a m e n des é l é m e n t s l i t igieux p a r la C o u r d ' appe l n ' a pu p o r t e r r e m è d e 
au fait q u e le j u g e de p r e m i è r e ins tance n ' a pu é t u d i e r les é l é m e n t s en 
ques t ion . C 'es t le j u g e de p r e m i è r e in s t ance qu i est le m i e u x à m ê m e 
d 'effectuer le nécessa i re exerc ice de mise en ba l ance , c 'es t -à-dire 
d ' e x a m i n e r , au besoin de visu, les é l é m e n t s de preuve et les faits révélés 
p a r eux , puis de pese r de m a n i è r e a d é q u a t e les i n t é r ê t s opposés 
cons i s t an t , d ' une p a r t , à r e c o n n a î t r e u n e i m m u n i t é d ' i n t é r ê t publ ic et , 
d ' a u t r e pa r t , à g a r a n t i r l ' équi té de la p r o c é d u r e en o r d o n n a n t la 
d ivulgat ion sollicitée pa r la défense . De surcro î t , a u c u n e ju r id ic t ion ayant 
eu à c o n n a î t r e de la cause des r e q u é r a n t s n ' a eu, à a u c u n m o m e n t , la 
possibil i té d ' e n t e n d r e , d a n s le cad re d 'un déba t con t r ad ic to i r e , des 
observa t ions de la p a r t d ' un avocat spéc i a l emen t dés igné p a r la défense 
pour dé fendre ses i n t é r ê t s d a n s le con t ex t e de ladi te ques t ion 
p r o c é d u r a l e et non p o u r a s s u m e r ses i n t é r ê t s d 'une m a n i è r e géné ra l e 
(voir, mutatis mutandis, l ' a r rê t C h a h a l p réc i t é , p . 1869, § 144). 

80. C o m m e d a n s l 'affaire R. v. Ward, l ' accusat ion a agi c o m m e j u g e en 
sa p ropre cause lors du procès . Le j u g e de p r e m i è r e in s t ance se t rouvai t 
d a n s u n e s i t ua t ion c o m p a r a b l e à celle du j u g e d a n s l 'affaire T innc l ly & 
Sons Ltd et a u t r e s et McElduff et a u t r e s , q u ' u n e décision de l 'exécut i f 
e m p ê c h a i t de s t a t u e r sur le fond de la p r é t e n t i o n dont il se t rouvai t saisi 
( p a r a g r a p h e 75 c i -dessus) . Le j u g e de p r e m i è r e in s t ance n ' a pas eu la 
possibi l i té de con t rô le r la s i t ua t ion a u fur et à m e s u r e q u e le procès 
avançai t et d ' env i sager la c o m m u n i c a t i o n d ' é l é m e n t s non d ivulgués si se 
fa isa ient j o u r p e n d a n t le p rocès des q u e s t i o n s suscep t ib les de faire 
p e n c h e r la ba lance d ' un côté ( p a r a g r a p h e 32 du r a p p o r t ) . O r , p a r m i les 
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sept ca tégor ies de d o n n é e s sens ib les , il en est toujours au mo ins trois (e) , 
f) et g) ; p a r a g r a p h e 41 du r appo r t ) où l ' in té rê t de l 'Eta t à m a i n t e n i r la 
conf ident ia l i té afin d 'év i te r q u e la police ne reçoive plus d ' in fo rmat ions 
ne peu t , à p r e m i è r e vue, que t r è s r a r e m e n t , s inon j a m a i s , l ' e m p o r t e r sur 
l ' i n t é rê t de l 'accusé à avoir accès à des in fo rmat ions de n a t u r e à facil i ter sa 
défense . Le fait q u ' a u c u n e indica t ion ne fut d o n n é e q u a n t à la ca tégor ie 
don t re leva ien t les é l é m e n t s non d ivulgués a cons t i tué u n obstacle 
s u p p l é m e n t a i r e à la g a r a n t i e d 'un procès équ i t ab le . Dès lors, les 
obs tac les auxque l s s 'est h e u r t é e la défense d a n s la m e s u r e où elle n ' a pas 
eu accès à des données p e r t i n e n t e s n 'on t pas é té su f f i samment 
c o n t r e b a l a n c é s p a r la p r o c é d u r e suivie devan t les a u t o r i t é s jud ic ia i res 
( a r r ê t Doorson p réc i t é , pp . 470-471 , §§ 69-72). 

8 1 . P o u r la C o m m i s s i o n , la p r é s e n t e espèce doit ê t r e d i s t i nguée de 
l 'affaire E d w a r d s : d a n s ce t t e d e r n i è r e , la défense avai t r eçu , au s t ade de 
la p r o c é d u r e d ' appe l , la p l u p a r t des in fo rmat ions m a n q u a n t e s . La défense 
avai t omis de d e m a n d e r à la C o u r d ' appe l la p roduc t ion des d o c u m e n t s 
r e s t a n t s don t elle connaissa i t l ' ex is tence , et a u c u n j u g e n ' ava i t é té saisi 
d ' u n e d e m a n d e de r econna i s sance d ' u n e i m m u n i t é d ' i n t é r ê t publ ic dans 
la p r o c é d u r e ( a r r ê t E d w a r d s p réc i t é , p. 35, §§ 36, 38). 

82. D a n s ces condi t ions , la C o m m i s s i o n e s t ime en définit ive que , 
cons idérée g l o b a l e m e n t , la p r o c é d u r e i n t e n t é e con t r e les r e q u é r a n t s ne 
p e u t pa s se r p o u r avoir é t é é q u i t a b l e . En ce qui conce rne le fait que la 
r e q u ê t e u n i l a t é r a l e a pu ê t r e e x a m i n é e à huis clos et q u e la décis ion de la 
C o u r d ' appe l à son sujet n ' a pas é té r e n d u e en publ ic , la Commis s ion 
cons idè re qu ' i l s 'agit là d ' u n e conséquence nécessa i re des cons idé ra t ions 
qu i p r é c è d e n t et , eu éga rd aux e x e m p t i o n s p révues p a r l 'ar t ic le 6 § 1 de la 
Conven t ion , il ne lui pa ra î t pas qu 'e l le ait enfre in t l 'obl igat ion de publici té 
du procès dans son e n s e m b l e . N é a n m o i n s , ladi te absence de publici té 
( su r t ou t en ce qui conce rne la décis ion de la C o u r d ' appe l ) cons t i t ue un 
fac teur agg ravan t d a n s le con t ex t e de l ' équi té du procès . 

Conclusion 

83. La Commis s ion conclut , à l ' u n a n i m i t é , qu ' i l y a eu en l 'espèce 
violat ion de l 'ar t icle 6 § 1 de la Conven t i on combiné avec l 'ar t ic le 6 § 3 b) 
et d ) . 

M . D E S A L M A 

Sec ré t a i r e de la C o m m i s s i o n 
S. T R E C H S E L 

P rés iden t de la Commiss ion 
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SUMN1ARY 1 

Non-disclosure to the defence of evidence held by the prosecution, on 
grounds of public interest immunity 

Article 6 § 1 

Criminal proceedings - Fair hearing - Adversarial trial - Equality of arms - Disclosure of 
evidence - Duty of prosecution to disclose evidence - Non-disclosure to the defence of evidence 
held by the prosecution, on grounds of public interest immunity - Procedural safeguards -
Balance between public interest and the right of the defence 

* 

The applicant was convicted of conspiracy to rob, possession of a firearm and 
possession of a prohibited weapon. He was sentenced to eleven years' 
imprisonment. Prior to the start of the trial, the prosecution applied ex parte to 
the trial judge for an order that they should not be required to disclose certain 
material to the defence. The defence were told that the material related to 
sources of information. The contents of the material were described by the 
prosecution to the trial judge who, having heard submissions from the defence, 
refused to order disclosure. The prosecution subsequently made a further ex parte 
application for non-disclosure of a statement made by a co-accused after he had 
pleaded guilty. The trial judge held an inter partes hearing during which the 
prosecution described the category of information which had been the subject of 
the ex parte application. The judge, having read the entirety of the unedited 
statement, ordered that the defence be served with a summary, omitting any 
reference to sources of information. The applicant's appeal against his conviction 
was dismissed by the Court of Appeal, which also refused an application for 
disclosure of certain material. 

Held 
Article 6 § 1: The right to an adversarial trial meant, in a criminal case, that both 
the prosecution and defence had to be given the opportunity to have knowledge of 
and comment on the observations filed and the evidence adduced by the other 
party. In addition, the prosecuting authorities had to disclose to the defence all 
material evidence in their possession for or against the accused. However, the 
entitlement to disclosure of relevant evidence was not an absolute right. In any 
criminal proceedings there might be competing interests which had to be 
weighed against the rights of the accused. In some cases, it might be necessary to 
withhold certain evidence from the defence so as to preserve the fundamental 
rights of another individual or to safeguard an important public interest. 
However, only such measures restricting the rights of the defence as were strictly 

1. This summary by the Registry does not bind the Court. 
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necessary were permissible under Article 6 § 1. Moreover, any difficulties caused to 
the defence by a limitation on its rights had to be sufficiently counterbalanced by 
the procedures followed by the judicial authorities. Where evidence had been 
withheld from the defence on public interest grounds, it was not the role of the 
Court to decide whether or not such non-disclosure was strictly necessary since, 
as a general rule, it was for the national courts to assess the evidence before 
them; rather, the Court had to ascertain whether the decision-making procedure 
in each case complied, as far as possible, with the requirements of adversarial 
proceedings and equality of arms and incorporated adequate safeguards to 
protect the interests of the accused. In the present case, the defence had been 
told on the first ex parte application that the material related to sources of 
information and had been able to make representations to the judge, while the 
second ex parte application was followed by an inter partes hearing in the course of 
which the defence had been able to argue the case for disclosure and to hear the 
prosecution's arguments and the judge's reasons for refusing to order complete 
disclosure. The defence had thus been kept informed and permitted to make 
submissions and participate in the decision-making process as far as was possible 
without revealing to them the material which the prosecution sought to keep 
secret on public interest grounds. Furthermore, the undisclosed material had 
formed no part of the prosecution case and had never been put to the jury. The 
fact that the need for disclosure had at all times been under assessment by the 
trial judge provided a further, important safeguard, as he had been fully versed in 
all the evidence and issues in the case and had been in a position to monitor the 
relevance to the defence of the withheld information both before and during the 
trial. The assessment which the trial judge had had to make fulfilled the conditions 
which were essential for ensuring a fair trial in instances of non-disclosure of 
prosecution material. The domestic trial court had thus applied standards which 
were in conformity with the relevant principles of a fair trial. Finally, during the 
appeal proceedings the Court of Appeal had also considered whether or not the 
evidence should have been disclosed, providing an additional level of protection 
for the applicant's rights. In conclusion, the decision-making procedure had 
complied with the requirements of adversarial proceedings and equality of arms 
and had incorporated adequate safeguards to protect the interests of the accused. 
Conclusion: no violation (nine votes to eight). 

Case-law c i ted by the C o u r t 

Brandstetler v. Austria, judgment of 28 August 1991, Series A no. 211 
Edwards v. the United Kingdom, judgment of 16 December 1992, Series A 
no. 247-B 
Doorson v. the Netherlands, judgment of 26 March 1996, Reports of Judgments and 
Decisions 1996-11 
Van Mechelen and Others v. the Netherlands, judgment of 23 April 1997, 
Reports 1997-III 



P I T T v. T H E U N I T E D K I N G D O M J U D G M E N T 371 

In t h e c a s e o f Fitt v. t h e U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing , in acco rdance wi th 

Art ic le 27 of t he C o n v e n t i o n for the P ro tec t ion of H u m a n Righ t s and 
F u n d a m e n t a l F r e e d o m s ("the C o n v e n t i o n " ) , as a m e n d e d by Pro to
col No. 11 , a n d t h e r e l evan t provisions of the Rules of C o u r t 2 , as a G r a n d 
C h a m b e r composed of t he following j u d g e s : 

M r L. W l l . D H A B E R , President, 
Mrs E. P A L M , 

M r L . F E R R A R I B R A V O , 

M r L. C A F L I S C H , 

M r J . -P . C O S T A , 

M r W. F U H R M A N N , 

M r K. J U N G W I E R T , 

M r M. F I S C H B A C H , 

M r B . Z U P A N C I C , 

M r s N . V A J I C , 

M r J . H E D I G A N , 

Mrs W. T H O M A S S E N , 

M r s M. T S A T S A - N I K O L O V S K A , 

M r T . PANTÎRU, 
M r E. L E V I T S , 

M r K . T R A J A , 

Sir J o h n L A W S , ad hoc judge, 
and also of M r s M. D E B O E R - B U Q U I C C H I O , Deputy Registrar, 

H a v i n g de l i be r a t ed in p r iva te on 20 O c t o b e r 1999 a n d 26 J a n u a r y 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t by the E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 12 M a r c h 1999, w i th in the t h r e e -
m o n t h per iod laid down by fo rmer Art ic les 32 § 1 a n d 47 of the 
Conven t ion . It o r ig ina t ed in an appl ica t ion (no. 29777/96) aga ins t the 
U n i t e d K i n g d o m of G r e a t Br i t a in and N o r t h e r n I r e l and lodged wi th the 
C o m m i s s i o n u n d e r fo rmer Art ic le 25 by a Br i t i sh na t i ona l , M r Ba r ry Fi t t , 
on 30 N o v e m b e r 1995. 

T h e C o m m i s s i o n ' s r e q u e s t r e fe r red to fo rmer Art ic les 44 and 48 and to 
t he d e c l a r a t i o n w h e r e b y the U n i t e d K i n g d o m recognised the compulsory-
ju r i sd i c t ion of t he C o u r t ( fo rmer Art ic le 46) . T h e object of t he r e q u e s t was 

1-2. NotekyiheRegistiy. Protocol No. 11 and the Rules of Court came into force on 1 November 
1998. 
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to ob t a in a decision as to w h e t h e r the facts of the case disclosed a b r e a c h by 
the r e s p o n d e n t S t a t e of its ob l iga t ions u n d e r Art ic le 6 of the Conven t ion . 

2. In accordance wi th the provisions of Article 5 § 4 of Protocol No. 11 
t a k e n t o g e t h e r with Rules 100 § 1 and 24 § 6 of the Rules of C o u r t , a pane l 
of t he G r a n d C h a m b e r decided on 31 M a r c h 1999 tha t the case would be 
e x a m i n e d by the G r a n d C h a m b e r of the Cour t . T h e G r a n d C h a m b e r 
included ex officio Sir Nicolas Bra tza , the j u d g e elected in respect of the 
U n i t e d Kingdom (Article 27 § 2 of the Convent ion and Rule 24 § 4), 
M r L. Wi ldhaber , the Pres iden t of the Cour t , Mrs E. Pa lm, Vice-Pres ident of 
t he C o u r t , and M r J . -P. Cos t a and M r M. Fischbach, Vice-Pres idents of 
Sections (Article 27 § 3 of the Conven t ion and Rule 24 §§ 3 and 5 (a)) . T h e 
o t h e r m e m b e r s appoin ted to comple te the G r a n d C h a m b e r were 
M r L. Fe r ra r i Bravo, M r L. Caflisch, M r W. F u h r m a n n , M r K. J u n g w i e r t , 
M r B. Zupanc ic , Mrs N. Vajic, M r J . Hed igan , M r s W. T h o m a s s e n , 
Mrs M. Tsatsa-Nikolovska, M r T. Pantdru, M r E. Levits and M r K. Tra ja 

S u b s e q u e n t l y Sir Nicolas B r a t z a , who had t a k e n pa r t in the 
C o m m i s s i o n ' s e x a m i n a t i o n of t he case , w i t h d r e w from s i t t ing in t he 
G r a n d C h a m b e r (Rule 28) . T h e U n i t e d K i n g d o m G o v e r n m e n t (" the 
G o v e r n m e n t " ) accordingly a p p o i n t e d Sir J o h n Laws to sit as a n ad hoc 
j u d g e (Article 27 § 2 of the C o n v e n t i o n and Rule 29 § 1). 

3. In accordance wi th t he decis ion of the G r a n d C h a m b e r , a h e a r i n g in 
this case a n d in t he cases of J a s p e r v. the U n i t e d K i n g d o m (appl ica t ion 
no. 27052/95) and Rowe and Davis v. t he U n i t e d K i n g d o m (appl ica t ion 
no. 28901/95) took place in public in t he H u m a n Righ t s Bui ld ing , 
S t r a s b o u r g , on 20 O c t o b e r 1999. 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r M. E A T O N , D e p u t y Legal Adviser , 

(Rule 24 § 3 ) . 

Fore ign a n d C o m m o n w e a l t h Office, Agent 
Mr R. C R A N S T O N , So l ic i to r -Genera l , 

M r J . E A D I E , Ba r r i s t e r - a t -Law, 

M r R . H E A T O N , H o m e Office, 
Ms G. H A R R I S O N , H o m e Office, 
M r C. B U R K E , C u s t o m s a n d Excise , 
Ms F. R U S S E L L , C rown Prosecu t ion Service, 
M r A. C H A P M A N , Law Officer 's D e p a r t m e n t , Advisers; 

Counsel, 

(b) for the applicant 
M r B. E M M E R S O N , Ba r r i s t e r - a t -Law, 

Ms M. C U N N E E N , Solicitor (L iber ty ) , 
Ms P. K A U F M A N , Ba r r i s t e r - a t -Law, 

M r S. Y O U N G , Solicitor, 

Counsel, 

M r A.B.R. M A S T E R S , Ba r r i s t e r - a t -Law, Advisers. 
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T h e C o u r t h e a r d add re s se s by M r E m m e r s o n a n d M r C r a n s t o n a n d also 
the i r repl ies to ques t i ons put by several of its m e m b e r s . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e a l l e g e d o f f e n c e 

4. At the t i m e of t h e i n t r o d u c t i o n of the appl ica t ion , the appl ican t was 
serving a pr ison s e n t e n c e . T h e backg round to his convict ion is as follows. 

Accord ing to the C r o w n ' s case the app l i can t , t o g e t h e r wi th C , S. and 
a n o t h e r , p l a n n e d to ca r ry ou t a n a r m e d robbery of a Royal Mai l van as it 
was d u e to leave the Sor t ing Office at S a n d g a t e Close in Romford . C. and 
S. had worked for t he Post Office a n d w e r e fami l ia r wi th the p rocedure s 
necessa ry to send packages of g r e a t va lue t h r o u g h the post . U s i n g up-to-
d a t e technology the consp i r a to r s pos ted a l e t t e r c o n t a i n i n g a t r ack ing 
device. T h e l e t t e r was to a p p e a r , in due course , a m o n g s t o t h e r packages 
of a s imi lar kind, in a mai l van the consp i ra to r s p roposed to rob . U n k n o w n 
to t h e m , t he police were fully in formed as to the robbery t h a t had been 
p l a n n e d . 

5. O n 26 Augus t 1993, t he d a t e of the robbery, t he police were keep ing 
the a r e a a n d consp i r a to r s u n d e r observa t ion . 

At 8.40 p .m. an O r i o n (dr iven by C.) p a r k e d in C r o w L a n e , wi th its 
l ights on, n e a r the Post Office depo t . S.'s S ie r ra a r r ived in Crow Lane . 
T h e app l ican t e m e r g e d from S.'s S ier ra , d re s sed en t i re ly in black. H e 
m a d e his way in to t he c e m e t e r y ca r ry ing a j a c k e t over his a r m . C. in the 
O r i o n t h e n followed the S ie r ra , only to r e t u r n to S a n d g a t e Close , w h e r e he 
p a r k e d the O r i o n wi th t he head l igh t s on. 

At 8.46 p .m. t he app l ican t was seen lying down by the ra i l ings , inside 
the ceme te ry , at a spot d i rect ly opposi te S a n d g a t e Close w h e r e t h e r e was a 
gap in the ra i l ings . At 8.49 p .m. he was d i s tu rbed by a pass ing res iden t , 
who s topped and spoke to h im. H e was also spo t t ed by a Post Office 
employee . T h e police officers observed the inc ident . 

At abou t 8.50 p .m. the appl ican t r a n fu r the r back in to t he c e m e t e r y 
cons tan t ly s t o p p i n g to face t he depo t a n d ges t i cu l a t ing in a m a n n e r 
cons i s ten t wi th his t ry ing to a t t r a c t t he a t t e n t i o n of C. in the Or ion 
which was p a r k e d oppos i te . H a v i n g d i s a p p e a r e d be tween the bushes for 
about a m i n u t e , he r e - a p p e a r e d , now wi thou t his j a c k e t , a n d r a n fu r the r 
in to the c e m e t e r y w h e r e he was a r r e s t e d by a r m e d officers. 

6. C. was a r r e s t e d in a m o t o r c a r n e a r t he mai l van . In t he car t h e r e was 
a walkie- ta lk ie , a ba lac lava and some gloves. 
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7. B e h i n d a bush w h e r e the appl ican t had been observed c rouch ing a t 
one s t age was found a l ight-coloured j a c k e t wi th fibres on it m a t c h i n g 
those from the app l i can t ' s j u m p e r . In t he pocket of t he j a c k e t were a pa i r 
of handcuffs , a sock con ta in ing four s h o t g u n ca r t r i dges , a n d a can i s t e r of 
C S gas . Par t ia l ly bu r i ed nea r t he j a c k e t was a balaclava h e l m e t . A shor t 
t i m e l a t e r a police officer d iscovered a pa i r of gloves a n d a sawn-off 
s h o t g u n bur i ed nearby . All the i t e m s were shown to t he app l ican t whils t 
still at t he scene . H e den ied all knowledge of t h e m . 

8. S. was s topped after a h igh-speed car chase . In his car t he re was 
a n o t h e r walk ie- ta lk ie , t h r o u g h which connec t ion could be m a d e wi th t h a t 
found in C. 's car . Yet a n o t h e r car was found a b a n d o n e d nearby . It was t he 
C r o w n ' s case t h a t t h a t car had been d r iven by a four th consp i ra to r . In it 
was found a device capab le of m o n i t o r i n g a police radio . 

B. T h e tr ia l 

9. T h e t r ia l aga ins t the app l ican t , S. a n d C. c o m m e n c e d on 18 Apri l 
1994 a t t he C e n t r a l C r i m i n a l C o u r t , London . T h e following day, C . 
p l eaded guil ty a n d the j u r y were d i scha rged . O n 20 Apri l 1994 the t r ia l of 
S. and the appl ican t b e g a n before a new ju ry . O n 16 M a y 1994 the 
app l i can t was convicted of conspiracy to rob , possess ion of a f i r ea rm a n d 
possession of a p roh ib i t ed weapon , and he was s en t enced to eleven y e a r s ' 
i m p r i s o n m e n t . 

/. The disclosure procedure 

10. Pr io r to t he s t a r t of t he t r ia l , on 23 M a r c h 1994, t he p rosecu t ion 
appl ied ex parte to the t r ia l j u d g e for a n o rde r t h a t they should not be 
r e q u i r e d to disclose ce r t a in m a t e r i a l to t he defence . T h e defence w e r e 
told tha t t he m a t e r i a l r e l a t e d to sources of in fo rmat ion . T h e c o n t e n t s of 
t he m a t e r i a l in ques t i on w e r e desc r ibed to t he t r ia l j u d g e by p rosecu t ing 
counse l . H a v i n g la te r h e a r d submiss ions from the defence t h a t if any of 
this i n fo rma t ion touched upon the app l i can t ' s defence t h a t he had b e e n 
set u p by D.W. (see p a r a g r a p h 13 below), it o u g h t to be disclosed, on 
23 M a r c h 1994 the t r ia l j u d g e refused to o rde r d isc losure . H e s t a t e d , inter 
alia: 

"... I . . . adopted the principle that if something did or might help further the defence 
then I would order disclosure. I have not ordered disclosure. I have not found it 
necessary or right to adjourn proceedings, ex parte, in order for them to be inter partes... " 

11. O n 25 Apri l 1994, having in formed the defence , the C r o w n m a d e a 
fu r the r ex parte app l ica t ion to the t r ia l j u d g e . I m m e d i a t e l y t he r ea f t e r , t he 
j u d g e he ld an inter partes h e a r i n g on t h e q u e s t i o n w h e t h e r a wi tness 
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s t a t e m e n t t a k e n f rom C. af ter his gui l ty p lea should be disclosed to the 
defence . D u r i n g the h e a r i n g p rosecu t ion counsel desc r ibed the ca tegory 
of in fo rma t ion which h a d been the subject of t he ex parte app l ica t ion : 

"... the application was two-fold. One part of the ... application ... concerned a renewal 
of the original ex parte application, namely concerning the source of the information. The 
second limb upon which approval was sought is such that even to deal with the area upon 
which it was argued that it ought not to be disclosed would, in fact, reveal what the area 
was and that particular concern was expressly covered in the case of Davis. Johnson and 
Rowe [see paragraphs 23-24 below] which was [held] to be one of the exceptions where 
one does not even state the category in case it result in revealing that which ... ought to 
be protected." 

12. T h e j u d g e r ead the en t i r e ty of t he u n e d i t e d wi tness s t a t e m e n t and 
ruled: 

"What has happened here is the defendant, [ C ] , pleaded guilty. The mat ter was 
adjourned so that the prosecution could take a s tatement from him. It is now known 
that he has made a s tatement , but he is not to be called as a witness. ... [T]he 
prosecution has asked me to examine matters ex parte and I am satisfied that that was a 
correct application, that it was right that I should hear matters ex parte. As I indicated, 
had I changed my view during the hearing, I would have adjourned and heard the matter 
inter partes. 

It is plain to everyone, including each defendant that the s ta tement of [ C ] must, first 
of all, have dealt with preparation of the conspiracy to which he has pleaded guilty and 
the events of the day upon which he was arrested. The reason the prosecution say they 
should not serve that part of [C.]'s s tatement is sources of information in the headline 
and my decision has been that the prosecution's at t i tude is correct. . . ." 

In acco rdance wi th the j u d g e ' s ru l ing , the defence were served with a 
s u m m a r y of C. 's s t a t e m e n t , o m i t t i n g any re fe rence to sources of 
in format ion . 

2. The applicant's defence 

13. T h e app l i can t gave evidence at t r ial . It was his case t h a t he had 
a g r e e d wi th C , w h o was his b ro ther - in - law, to bu ry some i t e m s which he 
u n d e r s t o o d had been used in connec t ion wi th a theft of m o t o r vehicles. 
T h e s e i t e m s had come from a m a n called D.W., from w h o m C. was 
buying a car . T h e i t ems had been h a n d e d to the appl ican t by D.W. in two 
bund les , w r a p p e d in a b rown coat , on t he evening of 26 Augus t 1993. T h e 
appl ican t said t h a t C. had asked him to bu ry the bund le s at a pa r t i cu l a r 
spot in t he c e m e t e r y . Th i s he h a d p roceeded to do on tha t evening . After 
he h a d bur i ed t he i t e m s , he pu t the knife he used for d igging the holes and 
the brown coat into a bag , which he t h e n t h r e w away. H e den ied all 
knowledge of t he p roposed robbery , of the l ight -coloured j acke t , 
handcuffs , CS can i s t e r , s h o t g u n and ca r t r i dges . 
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T h e app l ican t a l leged tha t he had b e e n falsely impl i ca ted in t h e 
conspi racy by a pa r t i c i pa t i ng in former , a l t h o u g h he could only specu la t e 
as to t he iden t i ty of t he in fo rmer and as to t h a t pe r son ' s mot ives . H e 
c la imed tha t C. had been hav ing a r e l a t i onsh ip wi th D.W. 's gir lfr iend, 
and t h a t D.W. had sough t , for pu rposes of r evenge , to m a k e it a p p e a r 
tha t C. was involved in an a r m e d robbery . 

3. The judge's summing-uji 

14. O n 13 May 1994 the tr ial j u d g e , in his s u m m i n g - u p to the j u r y , 
said: 

"Thai there was information from at least one person in this case is accepted and 
must be the situation, must it not, otherwise why would the police be going to all this 
trouble watching? Every rule has its exceptions and the law provides if a defendant in his 
trial is hindered in putting forward his defence by not knowing, first of all, whether or 
not there was an informer or, if he knows that, not knowing the identity of an informer, 
an application can be made to the judge and the judge has to be told the identity of the 
informer, or informers and he may order the prosecution to reveal that if a defendant is 
prejudiced in his defence. ... 

Well, it will be plain to you that in a case like this where there has been at least one 
informer, the role of the informer has got to be examined with care and circumspection 
by you the jury in this trial. If the rules are observed not only by the police but also by the 
informer, or informers, the informer should not be told not [sic] to initiate crime or to 
promote it but, if crime is going on, he may be invited to string along with the plan and 
have a foot in both camps. 

Of course an informer may overstep the mark, lor example, and what is 
suggested here is that [D.W.] organised really a (agade of conspiracy to rob 
possibly in order to take revenge on [O] who was messing about with his girl, or 
for whatever reason (perhaps a reward it is suggested) and you must consider it: 
has [D.W.] so organised mat ters that [O] would be arrested in incriminating 
circumstances and has [the applicant] been drawn into that web, [S.] possibly also 
being drawn into that web?" 

C. T h e a p p e a l p r o c e e d i n g s 

15. T h e app l i can t appea l ed to the C o u r t of Appea l . S u b s e q u e n t to his 
convict ion he had discovered t h a t C. h a d provided false in fo rmat ion for 
r eward on a n u m b e r of occasions in t he pas t . T h e r e f o r e , in t he course of 
the appea l p roceed ings , the appl ican t appl ied to the C o u r t of Appea l for 
d isc losure of some e ighty-e ight s t a t e m e n t s previously m a d e by C. r e l a t i ng 
to a l leged confessions to c r ime m a d e by o t h e r p r i soners or i n fo rma t ion 
abou t c r imes al legedly wi tnessed or o v e r h e a r d by C. while he was a t 
l iber ty. Th i s app l ica t ion was refused by the C o u r t of Appea l , which was 
"not p e r s u a d e d t h a t t h e r e [was] any p r o p e r basis for o r d e r i n g such 
d isc losure" . 
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16. T h e appl ican t re l ied on two g r o u n d s of appea l aga ins t convict ion. 
T h e first g r o u n d conce rned the ru l ings by the t r ia l j u d g e and the second 
r e l a t ed to the wi tness s t a t e m e n t m a d e by C. to the p rosecu t ion . It was 
s u b m i t t e d in pa r t i cu l a r t h a t : 

"... In his sentencing remarks the judge specifically referred to the existence of a 
'participating informant' who was instrumental in both the appellant and [ C ] being 
arrested; this was the first that the defence had heard of the existence of such an 
informant. 

In the submission of the appellant, the interests of justice required that the 
undisclosed material which had been specifically withheld from the defence, and 
apparently relating to a participating informant, should have been made available to 
the defence. The defence was materially disadvantaged in presenting its case to the 
jury by its inability to establish even the existence, let alone the role, of this informant. 
Without this evidence the defence case of ' se t -up ' rested upon a mere assertion which 
may well have been regarded by the jury as quite incredible and absurd. ... 

... In the submissions of the defence, the actual text of the witness [C.'s] 
s tatement , or such part or parts of it as were not covered by recognised public 
interest immunity or protection, ought to have been disclosed to them. If this was 
not practicable then a further s ta tement should have been obtained which omitted 
the objectionable material. The course in fact adopted of giving a 'summary' was a 
naked device to prevent the proper disclosure of admittedly relevant material , and 
was specifically designed to thereby advantage the Crown and to disadvantage the 
defence." 

17. O n 6 J u n e 1995 the C o u r t of Appea l uphe ld the app l i can t ' s 
convict ion, observing: 

"... During the course of the proceedings the prosecution successfully applied ex parte 
to the judge for an order that they not be required to disclose certain material to the 
defence, save to the extent that the defence were told that the material related to 
sources of information. Having later heard submissions from the defence that if any of 
the material in question touched upon the applicant's defence that he had been set up by 
[D.W.], it ought to be disclosed, on 23 March 1994 the judge refused to order any 
disclosure of the materials. 

These rulings by the judge arc the subject of the first ground of appeal. . . It is said that 
the interests of justice required that the undisclosed material should have been 
disclosed to the defence. We can see no reason to disagree with the judge's ruling. He 
made it clear that if any of the material 'did or might help the defence' he would order 
disclosure. He obviously considered the mat te r carefully before giving his ruling. There 
is no substance in this ground of appeal. 

The second ground of appeal relates to a witness s tatement made by [ C ] as a witness 
for the Crown. On 25 April 1994 the Crown applied ex parte to the judge to approve the 
non-disclosure of [C.]'s witness s ta tement and to approve the alternative course 
proposed by the Crown, which was to provide a summary of the witness s ta tement . The 
judge granted the application and approved the proposed course. Again, we see no 
reason to disagree with the judge's decision in this matter . ... 

Accordingly, this renewed application for leave to appeal against conviction is 
refused." 
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II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. T h e p r o s e c u t i o n ' s d u t y o f d i s c l o s u r e 

18. At c o m m o n law, the p rosecu t ion has a d u t y to disclose any ea r l i e r 
wr i t t en or ora l s t a t e m e n t of a p rosecu t ion wi tness which is incons is ten t 
wi th evidence given by tha t wi tness at t he t r ia l . T h e du ty also e x t e n d s to 
s t a t e m e n t s of any wi tnesses po ten t ia l ly favourable to the defence . 

B. L i m i t a t i o n s t o t h e duty o f d i s c l o s u r e o n g r o u n d s o f p u b l i c 
i n t e r e s t 

1. The Attorney-General's Guidelines (1981) 

19. In D e c e m b e r 1981 t h e A t t o r n e y - G e n e r a l issued Gu ide l ines , which 
did not have t he force of law, conce rn ing excep t ions to the common- l aw 
d u t y to disclose to t he defence ce r t a in evidence of po ten t i a l ass i s tance to 
it ([1982] 74 C r i m i n a l Appea l R e p o r t s 302: " the Gu ide l ines" ) . T h e 
Guide l ines a t t e m p t e d to codify t he rules of d isc losure and to define the 
p rosecu t ion ' s power to wi thhold " u n u s e d m a t e r i a l " . U n d e r p a r a g r a p h 1, 
" u n u s e d m a t e r i a l " was defined as : 

"(i) All witness s tatements and documents which are not included in the committal 
bundle served on the defence; (ii) the statements of any witnesses who are to be called to 
give evidence at the committal and (if not in the bundle) any documents referred to 
therein; (iii) the unedited version(s) of any edited s ta tements or composite statement 
included in the committal bundles." 

U n d e r p a r a g r a p h 2, any i t em falling wi th in th is def ini t ion was to be 
m a d e avai lable to t he defence if "... it ha [d ] some b e a r i n g on the 
offence(s) c h a r g e d and the s u r r o u n d i n g c i r c u m s t a n c e s of t he case" . 

20. Accord ing to the Gu ide l ines , t he du ty to disclose was subject to a 
d i sc re t ionary power for p r o s e c u t i n g counsel to wi thho ld re levan t evidence 
if it fell wi th in one of t he ca tegor ies set out in p a r a g r a p h 6. O n e of t he se 
ca tegor ies (6(iv)) was "sens i t ive" m a t e r i a l which, because of its sensi t ivi ty, 
it would not be in t he public in t e re s t to disclose. "Sensi t ive m a t e r i a l " was 
defined as follows: 

"... (a) it deals with matters of national security; or it is by, or discloses the identity of, a 
member of the Security Services who would be of no further use to those services once his 
identity became known; (b) it is by, or discloses the identity of an informant and there are 
reasons for fearing that the disclosure of his identity would put him or his family in 
danger; (c) it is by, or discloses the identity of a witness who might be in danger of 
assaidt or intimidation if his identity became known; (d) it contains details which, if they 
became known, might facilitate the commission of other offences or alert someone not in 
custody that he is a suspect; or it discloses some unusual form of surveillance or method of 
detecting crime; (e) it is supplied only on condition that the contents will not be disclosed, 
at least until a subpoena has been served upon the supplier - e.g. a bank official; (I) it 
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relates toother offences by, or serious allegations against, someone who is not an accused, 
or discloses previous convictions or other matters prejudicial to him; (g) it contains details 
of private delicacy to the maker and/or might create risk of domestic strife." 

Accord ing to p a r a g r a p h 8, "in dec id ing w h e t h e r or not s t a t e m e n t s 
c o n t a i n i n g sensi t ive m a t e r i a l should be disclosed, a ba lance should be 
s t ruck b e t w e e n the d e g r e e of sensi t ivi ty a n d the e x t e n t to which the 
i n fo rma t ion migh t assist the defence" . T h e decision as to w h e t h e r or not 
the ba l ance in a pa r t i cu l a r case r e q u i r e d disc losure of sensi t ive m a t e r i a l 
was one for t he p rosecu t ion , a l t h o u g h any doub t should be resolved in 
favour of d isc losure . If e i t he r before or d u r i n g the t r ia l it b e c a m e 
a p p a r e n t t h a t a du ty to disclose had a r i sen , bu t t h a t disclosure would not 
be in the public in t e re s t because of the sensi t ivi ty of t he m a t e r i a l , t he 
p rosecu t ion would have to be a b a n d o n e d . 

2. R. v. W a r d (1992) 

21 . Since 1992 the Guide l ines have b e e n s u p e r s e d e d by the c o m m o n 
law, no tab ly by a n u m b e r of decis ions of t he C o u r t of Appea l . 

In R. v. Ward ([1993] 1 Week ly Law R e p o r t s 619) t he C o u r t of Appea l 
dea l t wi th t he du t i e s of the p rosecu t ion to disclose evidence to the defence 
a n d the p rope r p r o c e d u r e to be followed w h e n the p rosecu t ion c la imed 
public i n t e r e s t i m m u n i t y . It s t r e s sed t h a t t he cour t a n d not t h e 
p rosecu t ion was to be t he j u d g e of w h e r e t he p rope r ba l ance lay in a 
p a r t i c u l a r case , because : 

"... [When] the prosecution acted as judge in their own cause on the issue of public interest 
immunity in this case they committed a significant number of errors which affected the 
fairness of the proceedings. Policy considerations therefore powerfully reinforce the view 
that it would be wrong to allow the prosecution to withhold material documents without 
giving any notice of that fact to the defence. If, in a wholly exceptional case, the prosecution 
are not prepared to have the issue of public interest immunity determined by a court, the 
result must inevitably be that the prosecution will have to be abandoned." 

T h e C o u r t of Appea l descr ibed the ba l anc ing exercise to be pe r fo rmed 
by the j u d g e as follows: 

"... a judge is balancing on the one hand the desirability of preserving the public 
interest in the absence of disclosure against, on the other hand, the interests of justice. 
Where the interests of justice arise in a criminal case touching and concerning liberty or 
conceivably on occasion life, the weight to be attached to the interests ofjustice is plainly 
very great indeed." 

3. R. v. T revor Douglas K. (1993) 

22. In R. v. Trevor Douglas K. ([1993] 97 C r i m i n a l A p p e a l R e p o r t s 342), 
t he C o u r t of A p p e a l e m p h a s i s e d t h a t , in pe r fo rming the ba l anc ing 
exercise r e fe r red to in if. v. Ward, t h e cour t m u s t view the m a t e r i a l itself: 
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"In our judgment the exclusion of the evidence without an opportunity of testing its 
relevance and importance amounted to a material irregularity. When public interest 
immunity is claimed for a document, it is for the court to rule whether the claim 
should be upheld or not. To do that involves a balancing exercise. The exercise can 
only be performed by the judge himself examining or viewing the evidence, so as to 
have the facts of what it contains in mind. Only then can he be in a position to balance 
the competing interests of public interest immunity and fairness to the party claiming 
disclosure." 

Th i s j u d g m e n t also clarified t h a t , w h e r e an accused appea l s to t he 
C o u r t of Appea l on the g round t h a t m a t e r i a l has been wrongly wi thhe ld , 
t he C o u r t of Appea l will i tself view the m a t e r i a l ex parte. 

4. R. v. Davis , J o h n s o n and Rowe (J993) 

23. InR. v. Davis,Johnson and Rowe ([1993] 1 Week ly Law R e p o r t s 613) , 
t h e C o u r t of Appea l held t h a t it was not necessary in every case for t he 
p rosecu t ion to give not ice to t he defence w h e n it wished to c la im public 
in t e re s t i m m u n i t y , and ou t l ined t h r e e different p r o c e d u r e s to be adop ted . 

T h e first p r o c e d u r e , which had genera l ly to be followed, was for t he 
p rosecu t ion to give not ice to t he defence t h a t t hey were apply ing for a 
ru l ing by the cour t and ind ica te to t he defence a t least the ca tegory of 
t he m a t e r i a l which they held. T h e defence t h e n had the o p p o r t u n i t y to 
m a k e r e p r e s e n t a t i o n s to t he cour t . 

Secondly, however , w h e r e t he disclosure of the ca tegory of t he m a t e r i a l 
in ques t i on would in effect reveal t ha t which the p rosecu t ion c o n t e n d e d 
should not be revea led , the p rosecu t ion should still notify t he defence 
tha t an app l ica t ion to the cour t was to be m a d e , bu t the ca tegory of the 
m a t e r i a l need not be disclosed and the appl ica t ion should be ex parte. 

T h e th i rd p r o c e d u r e would apply in an excep t iona l case w h e r e to reveal 
even the fact t h a t an ex parte app l ica t ion was to be m a d e would in effect be 
to reveal the n a t u r e of t he evidence in ques t ion . In such cases the 
p rosecu t ion should apply to t he cour t ex parte w i thou t not ice to t he defence . 

24. T h e C o u r t of Appea l observed tha t a l t h o u g h ex parte app l ica t ions 
l imi ted the r i gh t s of t he defence , in some cases the only a l t e rna t i ve 
would be to r e q u i r e the p rosecu t ion to choose b e t w e e n following a n inter 
partes p rocedure or dec l in ing to p rosecu t e , a n d in r a r e bu t ser ious cases the 
a b a n d o n m e n t of a p rosecu t ion in o r d e r to p ro tec t sensi t ive evidence would 
be c o n t r a r y to the public i n t e r e s t . It r e fe r red to the i m p o r t a n t role 
p e r f o r m e d by the t r ia l j u d g e in m o n i t o r i n g the views of the p rosecu t ion 
as to the p rope r ba lance to be s t ruck and r e m a r k e d t h a t even in cases in 
which the sensi t ivi ty of t he in fo rma t ion r e q u i r e d a n ex parte h e a r i n g , the 
defence had "as m u c h p ro tec t ion as can be given w i thou t p r e - e m p t i n g the 
i ssue" . Finally, it e m p h a s i s e d t h a t it was for t he t r ia l j u d g e to con t inue to 
m o n i t o r t he posi t ion as the t r ia l p rogressed . Issues m i g h t e m e r g e d u r i n g 
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t he t r ia l which affected the ba lance a n d r e q u i r e d disc losure "in the 
i n t e r e s t s of secur ing fairness to the d e f e n d a n t " . For this r ea son it was 
i m p o r t a n t for the s a m e j u d g e w h o h e a r d any disc losure app l ica t ion also 
to conduc t t he t r ial . 

5. R. v. K e a n e (1994) 

25. In R. v. Keane ([1994] 1 Week ly Law R e p o r t s 747) the Cour t of 
Appea l e m p h a s i s e d t h a t , s ince t he ex parte p r o c e d u r e ou t l ined in R. v. Davis, 

Johnson and Rome was "con t r a ry to t he g e n e r a l pr inciple of open jus t i ce in 
c r imina l t r i a l s" , it should be used only in excep t iona l cases . It would be a n 
abd ica t ion of t he p rosecu t ion ' s du ty if, out of an a b u n d a n c e of cau t ion , it 
we re s imply " to d u m p all its u n u s e d m a t e r i a l in t he cour t ' s lap and leave it 
to the j u d g e to sort t h r o u g h it r ega rd l e s s of i ts m a t e r i a l i t y to t he issues 
p r e s e n t or po t en t i a l " . T h u s , the p rosecu t ion should pu t before t he cour t 
only those d o c u m e n t s which it r e g a r d e d as m a t e r i a l bu t wished to 
wi thho ld . " M a t e r i a l " evidence was t h a t which could, on a sensible 
app ra i sa l by t he p rosecu t ion , be seen (i) to be re levan t or possibly re levant 
to an issue in the case ; (ii) to ra ise or possibly ra ise a new issue t he ex is tence 
of which was not a p p a r e n t from the evidence t he p rosecu t ion proposed to 
use; or (iii) to hold ou t a rea l (as opposed to fanciful) p rospec t of providing a 
lead of evidence going to (i) or (ii). Except ional ly , in case of doub t abou t the 
ma te r i a l i t y of the d o c u m e n t s or evidence, t he cour t migh t be asked to rule 
on t he issue . In o rde r to assist the p rosecu t ion in dec id ing w h e t h e r evidence 
in its possession was " m a t e r i a l " , and the j u d g e in p e r f o r m i n g the ba lanc ing 
exerc ise , it was open to t he defence to ind ica te any defence or issue which 
they p roposed to ra ise . 

6. R. v. R a s h e e d (1994) 

26. \nR. r. Rasheed (The Times, 20 M a y 1994), the C o u r t of Appea l held 
tha t a fai lure by the p rosecu t ion to disclose t he fact t h a t a p rosecu t ion 
wi tness whose evidence was cha l l enged had appl ied for or received a 
r eward for giving in fo rma t ion was a m a t e r i a l i r r egu la r i t y which jus t i f ied 
o v e r t u r n i n g a convict ion. 

7. R. v. W i n s t o n Brown (1994) 

27. InR. v. Winston Brown ([1995] 1 C r i m i n a l A p p e a l R e p o r t s 191), the 
C o u r t of A p p e a l reviewed the o p e r a t i o n of t he Guide l ines . It s t a t ed : 

"The Attorney-General's objective was no doubt to improve the existing practice of 
disclosure by the Crown. That was a laudable objective. But the Attorney-General was 
not trying to make law and it was certainly beyond his power to do so ... The Guidelines 
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are merely a set of instructions to Crown Prosecution Service lawyers and prosecuting 
counsel ...Judged simply as a set of instructions to prosecutors, the Guidelines would be 
unobjectionable if they exactly matched the contours of the common law duty of 
disclosure ... But if the Guidelines, judged by the standards of today, reduce the 
common-law duties of the Crown and thus abridge the common-law rights of a 
defendant, they must be pro lanto unlawful... 

[TJoday, the Guidelines do not conform to the requirements of the law of disclosure in a 
number of critically important respects. First, the judgment in Ward established that it is 
for the court, not prosecuting counsel, to decide on disputed questions as to discloseablc 
materials, and on any asserted legal ground to withhold production of relevant material . . . 
For present purposes the point of supreme importance is that there is no hint in the 
Guidelines of the primacy of the court in deciding on issues of disclosure ... Secondly, the 
guidelines are not an exhaustive statement of the Crown's common lawdutyofdisclosure: 
R. v. Ward at 25 and 68 ID. To that extent loo the Guidelines are out of date. Thirdly, ihe 
Guidelines were drafted before major developments in the field of public interest 
immunity. [I|n paragraph 6 the Guidelines are cast in the form of a prosecutor's 
discretion ... Much of what is listed as 'sensitive material ' is no doubt covered by public 
interest immunity. But not everything so listed is covered by public interest immunity..." 

8. R. v. T u r n e r (1994) 

28. In t he case of R. v. Turner ([1995] 1 Week ly Law R e p o r t s 264) , t he 
C o u r t of Appea l r e t u r n e d to t he ba l anc ing exerc ise , s t a t i ng , inter alia: 

"Since R. v. Ward ... there has been an increasing tendency for defendants to seek 
disclosure of informants' names and roles, alleging that those details are essential to 
the defence. Defences that the accused has been set up, and allegations of duress, 
which used at one time to be rare, have multiplied. We wish to alert judges to the need 
to scrutinise applications for disclosure ofdetails about informants with very great care. 
They will need to be astute to see that assertions of a need to know such details, because 
they are essential to the running of the defence, arc justified. If they are not so justified, 
then the judge will need to adopt a robust approach in declining to order disclosure. 
Clearly, there is a distinction between cases in which the circumstances raise no 
reasonable possibility that information about the informant will bear upon the issues 
and cases where it will. Again, there will be cases where the informant is an informant 
and no more; other cases where he may have participated in the events constituting, 
surrounding, or following the crime. Even when the informant has participated, the 
judge will need to consider whether his role so impinges on an issue of interest to the 
defence, present or potential, as to make disclosure necessary... 

It is sufficient for us to say that in this case we are satisfied that the information 
concerning the informant showed a participation in the events concerning this crime 
which, coupled with the way in which the defence was raised from the very first 
moment by the defendant when he said that he was being set up, gave rise to the need 
for the defence to be aware of the identity of the informant and his role in this matter . 
We, therefore, conclude that if one applies the principle which has been quoted from R. 
v. Keane ... to the facts of the present case, there could only be one answer to the question 
as to whether the details concerning this informer were so important to the issues of 
interest to the defence, present and potential, that the balance which the judge had to 
strike came down firmly in favour of disclosure." 
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9. The Criminal Procedure and Investigations Act 1996 

29. S u b s e q u e n t to the app l i can t ' s t r ia l , a new s t a t u t o r y s c h e m e 
cover ing disclosure by the p rosecu t ion has c o m e in to force in Eng land 
and W a l e s . U n d e r the 1996 Act, t he p rosecu t ion m u s t m a k e " p r i m a r y 
d i sc losure" of all previously undisc losed evidence which, in the 
p rosecu to r ' s view, migh t u n d e r m i n e t he case for the p rosecu t ion . T h e 
d e f e n d a n t m u s t t h e n give a defence s t a t e m e n t to t he p rosecu t ion a n d 
the cour t , s e t t i ng out in gene ra l t e r m s the n a t u r e of t he defence a n d the 
m a t t e r s on which the defence t akes issue wi th the p rosecu t ion . T h e 
p rosecu t ion m u s t t h e n m a k e a " secondary d i sc losu re" of all previously 
undisc losed m a t e r i a l "which migh t r easonab ly be expec t ed to assis t t he 
accused ' s defence as disclosed by the defence s t a t e m e n t " . Disclosure by 
the p rosecu t ion m a y be subject to cha l lenge by the accused a n d review by 
the t r ia l cour t . 

C. "Spec ia l c o u n s e l " 

30. Fol lowing the j u d g m e n t s of t he E u r o p e a n C o u r t of H u m a n Rights 
in C h a h a l v. the U n i t e d K i n g d o m (15 N o v e m b e r 1996, Reports of Judgments 
and Decisions 1996-V) and T inne l ly & Sons Ltd and O t h e r s a n d McElduff 
and O t h e r s v. the U n i t e d Kingdom (10 Ju ly 1998, Reports 1998-IV) t he 
U n i t e d K i n g d o m has i n t roduced legis lat ion m a k i n g provision for t he 
a p p o i n t m e n t of a "special counse l " in ce r t a in cases involving na t iona l 
secur i ty . T h e provisions a r e c o n t a i n e d in t he Special I m m i g r a t i o n 
Appea l s C o m m i s s i o n Act 1997 (" the 1997 Act" ) a n d the N o r t h e r n I re land 
Act 1998 (" the 1998 A c t " ) . U n d e r th is legis lat ion, w h e r e it is necessa ry on 
na t iona l secur i ty g r o u n d s for t he re levan t t r i b u n a l to sit in c a m e r a , in t he 
absence of the affected individual and his or her legal r e p r e s e n t a t i v e s , t he 
A t t o r n e y - G e n e r a l m a y appo in t a special counsel to r e p r e s e n t t he in t e re s t s 
of t he individual in the p roceed ings . T h e legislat ion provides t h a t t he 
special counsel is not however " respons ib le to t he person whose in t e re s t 
he is a p p o i n t e d to r e p r e s e n t " , t hus e n s u r i n g t h a t the special counsel is 
bo th en t i t l ed a n d obliged to k e e p conf ident ia l any in fo rmat ion which 
c a n n o t be disclosed. 

3 1 . For e x a m p l e , in t he i m m i g r a t i o n con tex t , the re levant Rules u n d e r 
the 1997 Act a re con ta ined in the Special I m m i g r a t i o n Appea l s Act 
C o m m i s s i o n (P rocedure ) Rules 1998 ( S t a t u t o r y I n s t r u m e n t no. 1998/ 
1881). Rule 3 provides t h a t in exerc i s ing its funct ions , t he C o m m i s s i o n 
shall s ecu re t h a t i n fo rma t ion is not disclosed c o n t r a r y t o t h e i n t e r e s t s of 
na t iona l secur i ty , t he i n t e r n a t i o n a l r e l a t ions of t he U n i t e d K i n g d o m , t he 
de t ec t ion and p reven t ion of c r ime , or in any o t h e r c i r c u m s t a n c e s whe re 
disc losure is likely to h a r m the publ ic i n t e r e s t . Ru le 7 r e l a t e s to t he 
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special advoca te es tab l i shed by sect ion 6 of t he 1997 Act . It provides , inter 
alia: 

"7. ... 

(4) The function of the special advocate is to represent the interest of the appellant 
by-

(a) making submissions to the Commission in any proceedings from which the 
appellant or his representative are excluded; 

(b) cross-examining witnesses at any such proceedings; and 

(c) making written submissions to the Commission. 

(5) Except in accordance with paragraphs (6) to (9) the special advocate may not 
communicate directly or indirect!) with the appellant or his representative on any 
mat ter connected with proceedings before the Commission. 

((i) The special advocate may communicate willi the appellant and his 
representative at any time before the Secretary of Stale makes the material available 
to him. 

(7) At any time after the Secretary of State has made the material available under 
Rule 10(3), the special advocate may seek directions from the Commission authorising 
him to seek information in connection with the proceedings from the appellant or his 
representative. 

(8) The Commission shall notify the Secretary of Stale of a request for direction 
under paragraph (7) and the Secretary of Slate must, within a period specified by the 
Commission, give the Commission notice of any objection which he has to the request 
for information being made or to the form in which it is proposed to be made. 

(9) Where the Secretary of State makes an objection under paragraph (8) Rule 1 I 
shall apply as appropriate." 

Rules 10 and 11, to which Rule 7 refers , provide; 

"10. (1) If the Secretary of Stale intends to oppose the appeal, he must, no later than 
42 days after receiving a copy of the notice of appeal -

(a) provide the Commission with a summary of the facts relating to the decision 
being appealed and the reasons for the decision; 

(b) inform the Commission of the grounds on which he opposes the appeal; and 

(c) provide the Commission with a statement of the evidence which he relies upon in 
support of those grounds. 

(2) Where the Secretary of Stale objects to material referred to in paragraph (1) 
being disclosed to the appellant or his representative, he must also -

(a) state the reasons for the objection; and 

(b) if and to the extent it is possible to do so without disclosing information contrary 
to the public interest, provide a statement of that material in a form that can be shown 
to the appellant. 
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(3) Where he makes an objection under paragraph (2), the Secretary of State must 
make available to the special advocate, as soon as it is practicable to do so, the material 
which he has provided to the Commission under paragraphs (1) and (2). 

11. (1) Proceedings under this Rule shall take place in the absence of the appellant 
and his representative. 

(2) The Commission shall decide whether to uphold the Secretary of State's 
objection. 

(3) Before doing so it shall invite the special advocate to make written 
representations. 

(4) After considering representations made under paragraph (3) the Commission 
mas -

(a) invite the special advocate to make oral representations; or 

(b) uphold the Secretary of State 's objections without requiring further 
representations from the special advocate. 

(5) Where the Commission is minded to overrule the Secretary of State's objection, 
or to require him to provide material in different form from that in which he has 
provided it under Rule H)(2)(b), the Commission must invite the Secretary of State 
and the special advocate to make oral representations. 

(6) W h e r e -

(a) the Commission overrules the Secretary of State's objection or requires him to 
provide material in different form from that in which he has provided it under 
Rule 10(2)(b),and 

(b) the Secretary of State wishes to oppose the appeal, 

he shall not be required to disclose any material which was the subject of the 
unsuccessful objection if he chooses not to rely upon it in opposing the appeal." 

32. In t he con tex t of fair e m p l o y m e n t p roceed ings in N o r t h e r n 

I r e l and , the s c heme u n d e r sect ions 90 to 92 of t he 1998 Act a n d the 

re levan t Rules is ident ica l to t he m e c h a n i s m a d o p t e d u n d e r t he 1997 Act 

(above) . 

33 . In add i t ion , the g o v e r n m e n t has recen t ly p laced before P a r l i a m e n t 

two bills which m a k e provision for t he a p p o i n t m e n t of "special counse l " 

( o p e r a t i n g u n d e r the s a m e condi t ions) in o t h e r c i r c u m s t a n c e s . T h e 

Elec t ron ic C o m m u n i c a t i o n s Bill 1999 provides for the a p p o i n t m e n t of a 

"special r e p r e s e n t a t i v e " in p roceed ings before an E lec t ron ic C o m m u n i 

ca t ions T r i b u n a l to be es tab l i shed for the pu rpose of e x a m i n i n g 

compla in t s r e l a t i n g to the i n t e r cep t i on a n d i n t e r p r e t a t i o n of e lec t ronic 

c o m m u n i c a t i o n s . In the con tex t of c r imina l p roceed ings , the You th 

J u s t i c e and C r i m i n a l Evidence Bill 1999 m a k e s provision for the 

a p p o i n t m e n t by t he cour t of a specia l counse l in any case in which a t r ial 

j u d g e prohib i t s an u n r e p r e s e n t e d d e f e n d a n t from c ross -examin ing in 

pe r son the c o m p l a i n a n t in a sexua l offence. 
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P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

34. M r Fi t t appl ied to t he C o m m i s s i o n on 30 N o v e m b e r 1995. H e 
a l leged t h a t his t r ia l at first ins tance a n d the p roceed ings before the 
C o u r t of Appea l b r e a c h e d his r igh ts u n d e r Art ic le 6 §§ 1,2 a n d 3 (b) and 
(d) of t he Conven t ion . 

35. T h e C o m m i s s i o n dec la red the appl ica t ion (no. 29777/96) 
admiss ib le on 15 S e p t e m b e r 1997. In its r epo r t of 20 O c t o b e r 1998 
( former Art ic le 31 of the C o n v e n t i o n ) , it exp res sed the opinion, by 
e i g h t e e n votes to twelve, t h a t t h e r e h a d b e e n no violat ion of Art ic le 6 § 1 
t a k e n in conjunct ion wi th Ar t ic le 6 § 3 (b) and (d) , and u n a n i m o u s l y t h a t 
t h e r e had b e e n no violat ion of Art ic le 6 § 2. T h e full text of t h e 
C o m m i s s i o n ' s opinion and of t he d i s sen t ing opinion con t a ined in the 
repor t is r e p r o d u c e d as an a n n e x to this j u d g m e n t . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

36. In his m e m o r i a l a n d at the h e a r i n g , t he appl ican t a sked the C o u r t 
to find t h a t t he p roceed ings before the C r o w n C o u r t a n d C o u r t of Appea l , 
t a k e n t o g e t h e r , v iola ted Art ic le 6 § 1 of t he C o n v e n t i o n t a k e n in 
conjunct ion wi th Art ic le 6 § 3 (b) a n d (d) , and to a w a r d h i m j u s t 
sa t i s fac t ion u n d e r Art ic le 4 1 . H e did not p u r s u e t he compla in t u n d e r 
Art ic le 6 § 2 which he had ra ised before the C o m m i s s i o n . 

T h e G o v e r n m e n t asked the C o u r t to find t h a t t h e r e had been no 
violat ion of t he Conven t i on in t he app l i can t ' s case . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F A R T I C L E 6 §§ 1 AND 3 (b) AND (d) O F 
T H E C O N V E N T I O N 

37. T h e appl icant a l leged t h a t t he p roceed ings before the Crown 
C o u r t and the C o u r t of Appea l , t a k e n t o g e t h e r , v iola ted his r igh ts u n d e r 
Art ic le 6 §§ 1 and 3 (b) a n d (d) of the Conven t ion , which s t a t e as r e l evan t : 

"1. In the determination of... any criminal charge against him, everyone is entitled 
to a fair and public hearing within a reasonable time by an independent and impartial 
tribunal established by law. ... 

3. Everyone charged with a criminal offence has the following minimum rights: 

(b) to have adequate time and facilities for the preparation of his defence; 
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(d) to examine or have examined witnesses against him and to obtain the attendance 
and examination of witnesses on his behalf under the same conditions as witnesses 
against him; 

38. T h e app l ican t s u b m i t t e d t h a t any fai lure to disclose re levant 
evidence u n d e r m i n e d the r igh t to a fair t r i a l , a l t h o u g h he a g r e e d wi th 
t he G o v e r n m e n t and the C o m m i s s i o n t h a t t he r ight to full d isc losure was 
not abso lu te a n d could, in pursu i t of a l eg i t ima te a im such as t he 
p ro t ec t i on of na t iona l secur i ty or of vu lne rab le wi tnesses or sources of 
i n fo rma t ion , be subject to l imi ta t ions . Any such res t r i c t ion on the r ights 
of the defence should, however , be s tr ict ly p r o p o r t i o n a t e and 
c o u n t e r b a l a n c e d by p r o c e d u r a l sa feguards a d e q u a t e to c o m p e n s a t e for 
t he h a n d i c a p imposed on the defence . Whi ls t a ccep t ing t h a t in ce r t a in 
c i r c u m s t a n c e s it m i g h t be necessa ry in t he publ ic in te res t to exc lude t he 
accused a n d his r e p r e s e n t a t i v e s from the disc losure p r o c e d u r e , he 
c o n t e n d e d t h a t t he ex parte h e a r i n g s before the j u d g e (see p a r a g r a p h s 10-
12 above) viola ted Art ic le 6 because they afforded no sa feguards aga ins t 
judicial bias or e r r o r a n d no o p p o r t u n i t y to pu t a r g u m e n t s on beha l f of t he 
accused . 

39. T h e app l ican t c o n t e n d e d t h a t it was necessary for t he purposes of 
Art ic le 6 to c o u n t e r b a l a n c e t h e exclusion of the defence from the 
p r o c e d u r e by the in t roduc t ion of an adversa r i a l e l e m e n t , such as the 
a p p o i n t m e n t of a n i n d e p e n d e n t counse l w h o could advance a r g u m e n t on 
beha l f of the defence as to t he re levance of t he undisc losed ev idence , tes t 
t he s t r e n g t h of t he p rosecu t ion c la im to publ ic i n t e r e s t i m m u n i t y and act 
as an i n d e p e n d e n t sa feguard aga ins t the risk of jud ic ia l e r r o r or bias . H e 
po in ted to four e x a m p l e s of cases whe re a "special counse l " p r o c e d u r e had 
b e e n i n t r o d u c e d in t he U n i t e d K i n g d o m (see p a r a g r a p h s 30-33 above) . 
T h e s e e x a m p l e s , he s u b m i t t e d , d e m o n s t r a t e d t h a t a n a l t e rna t ive 
m e c h a n i s m was avai lable which would e n s u r e t h a t the r i gh t s of the 
defence were r e spec t ed as far as possible in t he course of a h e a r i n g to 
d e t e r m i n e w h e t h e r evidence should be wi thhe ld on publ ic in te res t 
g r o u n d s , whils t s a f egua rd ing l eg i t ima te concerns a b o u t , for e x a m p l e , 
na t iona l secur i ty or t he p ro tec t ion of wi tnesses a n d sources of 
in fo rmat ion , a n d he r e a s o n e d t h a t the o n u s was on t h e G o v e r n m e n t to 
show why it would not be possible to i n t roduce such a p r o c e d u r e . 

40. T h e G o v e r n m e n t accep ted t h a t in cases w h e r e re levant or 
po ten t i a l ly re levan t m a t e r i a l was not disclosed to t he defence on g rounds 
of publ ic i n t e r e s t , it was i m p o r t a n t to e n s u r e t h e ex i s tence of sufficient 
sa feguards to p ro tec t the r igh t s of t he accused. In t he i r submiss ion , 
Engl i sh law in pr inc ip le , a n d in p rac t i ce in t he app l i can t ' s case , provided 
the r e q u i r e d level of p ro t ec t ion . T h e p r o c e d u r e set ou t by t he C o u r t of 
A p p e a l in R. v. Davis, Johnson and Rome (see p a r a g r a p h s 23-24 above) , 
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which was followed at the app l i can t ' s t r ia l , e n s u r e d t h a t , as far as possible , 
t h e accused and his lawyers were given the m a x i m u m a m o u n t of 
in fo rmat ion a n d the m a x i m u m o p p o r t u n i t y to m a k e submiss ions to the 
cour t , w i thou t j e o p a r d i s i n g t he conf ident ia l i ty of evidence which it was 
necessa ry to wi thho ld in t he publ ic in t e re s t . 

4 1 . T h e G o v e r n m e n t s u b m i t t e d t h a t t he i ndependen t - counse l s cheme 
proposed by the app l ican t was not necessa ry to e n s u r e compl iance wi th 
Art ic le 6. T h e y c la imed t h a t the posi t ion c o n t r a s t e d wi th t h a t in 
i m m i g r a t i o n p roceed ings w h e r e t he Sec re t a ry of S t a t e wished to depo r t 
an individual on g rounds of na t iona l secur i ty pr ior to the in t roduc t ion of 
t he specia l -counsel sys tem (see t he C h a h a l j u d g m e n t ci ted in p a r a g r a p h 
30 above) : in the p r e s e n t case t h e na t iona l j u d g e was able fully to review 
and d e t e r m i n e all issues r e l a t i n g to d isc losure of evidence . Moreover , t h e 
proposed s cheme would give rise to significant difficulties in prac t ice , for 
e x a m p l e , wi th r ega rd to the du t i e s which would be owed by the special 
counsel to the accused, the a m o u n t of in fo rma t ion he or she would be at 
l iber ty to pass on to the accused a n d the defence lawyers and the qua l i ty of 
in s t ruc t ions he or she could expec t to receive from the defence . Such 
difficulties would be pa r t i cu la r ly acu te in cases involving m o r e t h a n one 
co-accused, w h e r e it would be necessa ry to appo in t a special counsel in 
respec t of each de f endan t to avoid the risk of conflict of i n t e r e s t , a n d in 
respec t of long t r ia l s , wi th cons t an t ly evolving disclosure issues. 

42. T h e C o m m i s s i o n was satisfied tha t the c r imina l p roceed ings 
b r o u g h t aga ins t t he appl ican t were fair, s ince the t r ia l j u d g e , w h o 
dec ided on the ques t i on of d isc losure of evidence , was a w a r e of bo th the 
c o n t e n t s of the wi thhe ld evidence a n d the n a t u r e of the app l i can t ' s case , 
a n d was t hus able to weigh the app l i can t ' s i n t e r e s t in d isc losure aga ins t 
t he publ ic i n t e r e s t in c o n c e a l m e n t . 

43 . T h e C o u r t recal ls t h a t t he g u a r a n t e e s in p a r a g r a p h 3 of Art ic le 6 
a r e specific aspec ts of t he r ight to a fair t r ial set out in p a r a g r a p h 1 (see 
t he E d w a r d s v. t he U n i t e d K i n g d o m j u d g m e n t of 16 D e c e m b e r 1992, 
Ser ies A no . 247-B, p. 34, § 33) . In the c i r c u m s t a n c e s of t he case it finds it 
u n n e c e s s a r y to e x a m i n e the app l i can t ' s a l lega t ions s epa ra t e ly from the 
s t a n d p o i n t of p a r a g r a p h 3 (b) and (d), since they a m o u n t to a compla in t 
t h a t t he app l ican t did not receive a fair t r ia l . It will t he re fo re confine its 
e x a m i n a t i o n to t he ques t i on w h e t h e r t he p roceed ings in t he i r en t i r e ty 
w e r e fair (ibid., pp. 34-35, § 34). 

44. It is a f u n d a m e n t a l a spec t of t he r ight to a fair t r ia l t h a t c r imina l 
p roceed ings , inc luding the e l e m e n t s of such p roceed ings which r e l a t e to 
p r o c e d u r e , should be adver sa r i a l and tha t t h e r e should be equa l i ty of 
a r m s b e t w e e n the p rosecu t ion a n d defence . T h e r ight to an adversa r ia l 
t r ia l m e a n s , in a c r imina l case , t h a t bo th p rosecu t ion and defence m u s t 
be given t h e o p p o r t u n i t y to have knowledge of a n d c o m m e n t on the 
obse rva t ions filed a n d the evidence adduced by the o t h e r p a r t y (see the 
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B r a n d s t e t t e r v. A u s t r i a j u d g m e n t of 28 Augus t 1991, Ser ies A no. 211, 
pp . 27-28, §§ 66-67). In add i t ion Art ic le 6 § 1 r equ i r e s , as indeed does 
Engl ish law (see p a r a g r a p h 18 above) , t h a t t he p rosecu t ion au tho r i t i e s 
disclose to t he defence all m a t e r i a l evidence in the i r possession for or 
aga ins t the accused (see the E d w a r d s j u d g m e n t ci ted above, p. 35, § 36). 

45. However , as t he app l ican t recognised (see p a r a g r a p h 38 above) , 
t he e n t i t l e m e n t to d isc losure of r e l evan t evidence is not an abso lu te 
r igh t . In any c r imina l p roceed ings t h e r e m a y be c o m p e t i n g i n t e r e s t s , 
such as na t iona l secur i ty or t he need to p ro t ec t wi tnesses at risk of 
repr i sa l s or k e e p secre t police m e t h o d s of inves t iga t ion of c r ime , which 
m u s t be we ighed aga ins t the r igh t s of t he accused (see, for e x a m p l e , t he 
Doorson v. the N e t h e r l a n d s j u d g m e n t of 26 M a r c h 1996, Reports of 

Judgments and Decisions 1996-11, p . 470, § 70). In some cases it m a y be 
necessa ry to wi thho ld ce r t a in evidence from the defence so as to p rese rve 
t he f u n d a m e n t a l r igh t s of a n o t h e r individual or to sa feguard a n i m p o r t a n t 
publ ic i n t e r e s t . However , only such m e a s u r e s r e s t r i c t i ng t he r igh ts of t he 
defence which a r e s tr ict ly necessa ry a re pe rmiss ib le u n d e r Art ic le 6 § 1 
(see t he V a n M e c h e l e n a n d O t h e r s v. t he N e t h e r l a n d s j u d g m e n t of 
23 Apri l 1997, Reports 1997-III, p . 712, § 58). Moreover , in o r d e r to ensu re 
t h a t t he accused receives a fair t r ia l , any difficulties caused to t he defence 
by a l imi ta t ion on its r igh ts m u s t be sufficiently c o u n t e r b a l a n c e d by the 
p r o c e d u r e s followed by the jud ic ia l au tho r i t i e s (see t h e Doorson 
j u d g m e n t ci ted above, p . 4 7 1 , § 72, a n d the V a n M e c h e l e n and O t h e r s 
j u d g m e n t c i ted above, p . 712, § 54). 

46. In cases w h e r e evidence has been wi thhe ld from the defence on 
publ ic in t e re s t g r o u n d s , it is not the role of this C o u r t to dec ide w h e t h e r 
or not such non-disc losure was s t r ic t ly necessa ry since, as a g e n e r a l ru le , it 
is for t he na t iona l cour t s to assess t he evidence before t h e m (see the 
E d w a r d s j u d g m e n t c i ted above, pp . 34-35, § 34) . In any event , in m a n y 
cases , such as t he p r e s e n t one , w h e r e t he evidence in ques t i on has never 
b e e n revealed , it would not be possible for t he C o u r t to a t t e m p t to weigh 
the public i n t e r e s t in non-disc losure aga ins t t h a t of t he accused in having 
sight of the m a t e r i a l . It m u s t t he re fo re scru t in ise the dec i s ion-making 
p r o c e d u r e to ensu re t h a t , as far as possible, it compl ied wi th the 
r e q u i r e m e n t s to provide adversa r i a l p roceed ings a n d equa l i ty of a r m s 
a n d inco rpo ra t ed a d e q u a t e sa feguards to p ro tec t t he i n t e r e s t s of the 
accused. 

47. O n 23 M a r c h 1994 the p rosecu t ion m a d e a n ex parte appl ica t ion to 
the t r ia l j u d g e for an o r d e r a u t h o r i s i n g non-disc losure . T h e defence were 
told t h a t the m a t e r i a l in ques t i on r e l a t e d to sources of i n fo rma t ion and 
w e r e able to m a k e r e p r e s e n t a t i o n s to t he j u d g e , ou t l i n ing to h im the 
defence case a n d enjo in ing disc losure of any evidence which r e l a t e d to it. 
In the absence of t he defence , p rosecu t ion counsel desc r ibed the evidence 
to the j u d g e , w h o dec ided t h a t it shou ld not be disclosed. H e expla ined 
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t h a t in p e r f o r m i n g the ba l anc ing exercise he had "adop ted the pr inciple 
t h a t if s o m e t h i n g did or migh t he lp fu r the r t he defence t h e n I would o rde r 
d i sc losure" . T h e p rosecu t ion m a d e a second ex parte app l ica t ion on 25 Apri l 
1994, which was followed by a n inter partes h e a r i n g on the ques t ion w h e t h e r 
a wi tness s t a t e m e n t t a k e n from C. af ter his gui l ty plea should be disclosed 
to t he defence . In t he course of this h e a r i n g t he defence were able to a r g u e 
t h e case for disclosure a n d to h e a r t h e a r g u m e n t s of t he p rosecu t ion and 
the j u d g e ' s r easons for not o r d e r i n g comple t e d isc losure of t he s t a t e m e n t . 
A l t h o u g h the j u d g e dec ided aga ins t full d isc losure of the s t a t e m e n t in 
ques t ion , since it con t a ined re fe rences to sources of i n fo rma t ion , t he 
defence were provided wi th a s u m m a r y of it (see p a r a g r a p h s 10-12 above) . 

48 . T h e C o u r t is satisfied t h a t the defence were kept in formed and 
were p e r m i t t e d to m a k e submiss ions and pa r t i c ipa t e in t he above 
dec i s ion -mak ing process as far as was possible w i thou t revea l ing to t h e m 
the m a t e r i a l which the p rosecu t ion sought to k e e p secre t on public 
i n t e r e s t g rounds . Whi l s t it is t r u e t h a t in a n u m b e r of different con tex t s 
t he U n i t e d K i n g d o m has in t roduced , or is i n t roduc ing , a "special counse l " 
sys tem (see p a r a g r a p h s 30-33 above) , t he C o u r t does not accept t ha t such 
a p r o c e d u r e was necessary in t he p r e s e n t case . T h e C o u r t no tes , in 
p a r t i c u l a r , t h a t the m a t e r i a l which was not disclosed in the p r e s e n t case 
fo rmed no p a r t of t he p rosecu t ion case w h a t e v e r , a n d was neve r pu t to t he 
ju ry . Th i s posi t ion m u s t be c o n t r a s t e d wi th t he c i r c u m s t a n c e s add res sed 
by the 1997 Act a n d the 1998 Act , w h e r e i m p u g n e d decis ions were based 
on m a t e r i a l in the h a n d s of the execut ive , m a t e r i a l which was not seen by 
t h e superv is ing cour t s a t all. 

49. T h e fact t h a t t he need for d isc losure was a t all t i m e s u n d e r 
a s s e s s m e n t by the t r ia l j u d g e provided a fu r the r , i m p o r t a n t , s a fegua rd in 
t h a t it was his d u t y to m o n i t o r t h r o u g h o u t the t r ia l the fairness or 
o the rwise of wi thho ld ing the evidence . It has no t been sugges t ed t h a t t he 
j u d g e was not i n d e p e n d e n t a n d i m p a r t i a l wi th in the m e a n i n g of Art ic le 6 
§ 1. H e was fully versed in all t he evidence a n d issues in t he case a n d in a 
posi t ion to m o n i t o r t he r e l evance to the defence of t he wi thhe ld 
in fo rmat ion bo th before and d u r i n g the t r ia l . Moreove r it can be 
a s s u m e d - not least because he express ly s t a t e d on 23 M a r c h tha t he 
would have o r d e r e d disc losure if it m i g h t have he lped the defence - t h a t 
t h e j u d g e appl ied t he pr inciples which h a d recen t ly b e e n clarif ied by the 
C o u r t of Appea l , for e x a m p l e t h a t , in we igh ing the public in t e re s t in 
c o n c e a l m e n t aga ins t t he in t e re s t of t he accused in d isc losure , g r e a t 
weight should be a t t a c h e d to t he i n t e r e s t s of ju s t i ce , and t h a t the j u d g e 
should con t inue to assess t he n e e d for d isc losure t h r o u g h o u t t he t r ia l (see 
t h e Ward a n d Davis, Johnson and Rome j u d g m e n t s in p a r a g r a p h s 21 and 23-
24 above) . T h e j u r i s p r u d e n c e of the Engl i sh C o u r t of Appea l shows t h a t 
t h e a s s e s s m e n t which the t r ia l j u d g e m u s t m a k e fulfils t he condi t ions 
which, accord ing to t he E u r o p e a n C o u r t ' s case-law, a r e essen t ia l for 
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e n s u r i n g a fair t r ia l in i n s t ances of non-disc losure of p rosecu t ion m a t e r i a l 
(see p a r a g r a p h s 44-45 above) . T h e d o m e s t i c t r ia l cour t in t he p r e s e n t case 
t hus appl ied s t a n d a r d s which were in conformi ty wi th the re levant 
pr inc ip les of a fair t r ial e m b o d i e d in Art ic le 6 § 1 of t he Conven t ion . 
Finally, d u r i n g the appea l p roceed ings the C o u r t of Appea l also 
cons ide red w h e t h e r or not the evidence should have b e e n disclosed (see 
p a r a g r a p h s 15-17 above) , providing an add i t iona l level of p ro t ec t i on for 
t he app l i can t ' s r igh t s . 

50. In conclus ion, t he r e fo re , t he C o u r t finds t ha t , as far as possible , the 
dec i s ion -mak ing p r o c e d u r e compl ied wi th t he r e q u i r e m e n t s of adversa r ia l 
p roceed ings and equa l i ty of a r m s a n d inco rpora t ed a d e q u a t e sa feguards 
to p ro tec t t he i n t e r e s t s of the accused. It follows t h a t t h e r e has been no 
violat ion of Ar t ic le 6 § 1 in the p r e s e n t case . 

II. ALLEGED V I O L A T I O N O F ARTICLE 6 § 2 O F T H E C O N V E N T I O N 

5 1 . T h e appl ican t did not p u r s u e before the C o u r t this compla in t t ha t 
he had ra ised before t he C o m m i s s i o n , a n d the C o u r t sees no reason to 
e x a m i n e it of its own mot ion . 

FOR THESE REASONS, THE COURT 

1. Holds by n ine votes to e ight t h a t t h e r e has not been a violat ion of 
Art ic le 6 § 1 of t he Conven t ion ; 

2. Holds u n a n i m o u s l y t h a t it is not necessary to e x a m i n e t h e compla in t 
u n d e r Art ic le 6 § 2 of t he Conven t i on . 

D o n e in Engl i sh and in F r e n c h , a n d del ivered a t a publ ic h e a r i n g in t he 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 16 F e b r u a r y 2000. 

For the President 

El i sabe th P A L M 

Vice-Pres iden t 
Pau l M A H O N E Y 

D e p u t y R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of the Conven t i on a n d Rule 74 § 2 of 
the Rules of C o u r t , t he following d i s sen t ing opinions a re a n n e x e d to this 
j u d g m e n t : 
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(a) d i s sen t ing opinion of M r s P a l m , M r Fischbach , Mrs Vajic, 
Mrs T h o m a s s e n , Mrs Tsa t sa -Niko lovska a n d M r Tra ja ; 

(b) d i s sen t ing opinion of M r Zupanc ic ; 
(c) d i s sen t ing opinion of M r H e d i g a n . 

E.P. 
P.J.M. 
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DISSENTING OPINION OF JUDGES PALM, FISCHBACH, 
VAJIC, THOMASSEN, TSATSA-NIKOLOVSKA 

AND TRAJA 

W e do not ag r ee t h a t t h e r e has b e e n no violat ion of Ar t ic le 6 § 1 in this 
case . W e accept t he major i ty ' s s t a t e m e n t of the law as set out in 
p a r a g r a p h s 44-46 of t he j u d g m e n t , bu t we do not accept t he conclusions 
which the major i ty d r a w from t h a t s t a t e m e n t . 

W e note t h a t , a l t h o u g h the defence in this case w e r e notified tha t an 
ex parte app l ica t ion was to be m a d e by the p rosecu t ion for m a t e r i a l to be 
wi thhe ld on g r o u n d s of publ ic in t e re s t i m m u n i t y , a n d were informed of 
t h e ca tegory of m a t e r i a l which the p rosecu t ion sought to wi thho ld , and , 
i ndeed , received a n ed i t ed s u m m a r y of t he m a t e r i a l , t h e y w e r e no t - by 
def ini t ion - involved in t he ex parte p roceed ings , a n d they were not 
in formed of the de ta i l ed reasons for the judge ' s s u b s e q u e n t decision 
t h a t the m a t e r i a l should not be disclosed. A l t h o u g h , af ter t he second ex 
parte app l ica t ion on 25 Apri l 1994, t h e r e was an inter partes h e a r i n g on the 
ques t i on w h e t h e r a wi tness s t a t e m e n t t a k e n from C. af ter his gui l ty plea 
should be disclosed, t he defence were r e q u i r e d to a r g u e t he i r case in 
i gno rance of the full n a t u r e of t he evidence in ques t ion , never having 
seen it. It was pure ly a m a t t e r of chance w h e t h e r they m a d e any 
re levan t poin ts . Th i s p r o c e d u r e c a n n o t , in our view, be said to respect 
t h e pr inc ip les of adve r sa r i a l p roceed ings a n d equa l i ty of a r m s , given 
t h a t t he p r o s e c u t i n g a u t h o r i t i e s were provided wi th access to the j u d g e 
a n d were able to p a r t i c i p a t e in t he dec i s ion -mak ing process in the 
absence of any r e p r e s e n t a t i v e of t he defence . T h e fact t h a t t he j u d g e 
m o n i t o r e d t he need for d isc losure t h r o u g h o u t t he tr ial (see 
p a r a g r a p h 49 of t he j u d g m e n t ) cannot r e m e d y the unfa i rness c r e a t e d by 
t h e defence ' s absence from the ex parte p roceed ings . In our view, the 
r e q u i r e m e n t s - set ou t in t h e Door son v. t h e N e t h e r l a n d s j u d g m e n t of 
26 M a r c h 1996, Reports of Judgments and Decisions 1996-11, a n d the V a n 
M e c h e l e n and O t h e r s v. the N e t h e r l a n d s j u d g m e n t of 23 Apri l 1997, 
Reports 1997-III - t h a t any difficulties caused to t he defence by a 
l imi ta t ion on defence r igh t s m u s t be sufficiently c o u n t e r b a l a n c e d by the 
p r o c e d u r e s followed by the jud ic ia l a u t h o r i t i e s , a r e not m e t by t he m e r e 
fact t h a t it was a j u d g e who dec ided tha t the evidence be wi thhe ld . In 
s t a t i n g this , we do not sugges t in any way t h a t t he j u d g e in the p re sen t 
case was not i n d e p e n d e n t and i m p a r t i a l wi th in the m e a n i n g of Art icle 6 
§ 1 of the C o n v e n t i o n , or t h a t he was not fully versed in t he evidence and 
issues in t he case as m e n t i o n e d in p a r a g r a p h 49 of t he j u d g m e n t . O u r 
c o n c e r n is t h a t , in o r d e r to be ab le to fulfil his funct ions as t he j u d g e in 
a fair t r ia l , t he j u d g e should be informed by the opinions of bo th par t i es , 
not solely t he p rosecu t ion . 
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T h e p roceed ings before the C o u r t of Appea l were , in ou r view, 
i n a d e q u a t e to r e m e d y these defects , s ince, as at first i n s t ance , t h e r e was 
no possibili ty of m a k i n g informed submiss ions to the cour t on beha l f of the 
accused . T h e facts of th is case can the re fo re be d i s t ingu i shed from those of 
t he E d w a r d s j u d g m e n t , w h e r e by the t i m e of the appea l p roceed ings the 
defence had received most of the miss ing in fo rmat ion and the C o u r t of 
Appea l was able to cons ider t he impac t of t he new m a t e r i a l on the safety 
of t he convict ion in t he l ight of de t a i l ed a n d p e r t i n e n t a r g u m e n t from the 
defence (Edwards v. the U n i t e d K i n g d o m j u d g m e n t of 16 D e c e m b e r 1992, 
Ser ies A no. 247-B, p. 35, §§ 3 6 - 3 7 ) / 

W e accept t h a t t h e r e m a y be c i r c u m s t a n c e s in which m a t e r i a l need not 
be disclosed to t he defence , bu t we find tha t t he way in which the U n i t e d 
K i n g d o m cour t s dea l t wi th the sensi t ive m a t e r i a l in t he p r e s e n t case was 
not sa t is factory. It is not for t he C o u r t to p rescr ibe specific p r o c e d u r e s for 
d o m e s t i c cour t s to follow, but we note t h a t , in the light of two Conven t i on 
cases , a "special counse l " sys tem has been in t roduced in t he U n i t e d 
K i n g d o m w h e r e it is necessary to wi thho ld evidence from one of the 
pa r t i e s to l i t igat ion, a n d t h a t o t h e r e x a m p l e s a re likely to be i n t roduced 
( p a r a g r a p h s 30-33 of the j u d g m e n t ) . T h e s e e x a m p l e s do not exact ly m a t c h 
t h e c i r c u m s t a n c e s of t he p r e s e n t case , bu t we have no d o u b t t h a t t he 
prac t ica l p rob l ems ra ised by the G o v e r n m e n t (see p a r a g r a p h 41 of t he 
j u d g m e n t ) can be resolved. 

For e x a m p l e , we u n d e r s t a n d t h a t in N o r t h e r n I r e l and , ex parte 
app l ica t ions on public i m m u n i t y g r o u n d s a re m a d e to a j u d g e o t h e r t h a n 
t h e t r ia l j u d g e . In such a sys tem, no p r o b l e m s of pa r t i c ipa t ion of t h e 
"special counse l " at the tr ial would ar i se and the tr ial judge is not pu t in 
t he uncomfor t ab l e posi t ion of hav ing to see m a t e r i a l a n d t h e n hav ing to 
d iscount it at a l a t e r s tage of the p roceed ings . 

Again wi thou t p u r p o r t i n g to lay down specific p rocedure s to be appl ied 
by d o m e s t i c cour t s , we would refer to t he sys tem in the i m m i g r a t i o n 
con tex t (see Rule 7(7) of t he Specia l I m m i g r a t i o n Appea l s Act 
C o m m i s s i o n (P rocedure ) Rules 1998, set out a t p a r a g r a p h 31 of the 
j u d g m e n t ) . U n d e r t he se a r r a n g e m e n t s , a "special counse l " is p e r m i t t e d 
to have sight of the sensi t ive m a t e r i a l , af ter which he or she is p e r m i t t e d 
fu r the r c o m m u n i c a t i o n wi th t he defence only wi th t he leave of the cour t . 

T h e s e e x a m p l e s show t h a t l eg i t ima t e concerns about conf ident ia l i ty 
can be a c c o m m o d a t e d a t t he s a m e t i m e as accord ing the individual a 
s u b s t a n t i a l m e a s u r e of p rocedu ra l j u s t i c e . 

W e conc lude , t he re fo re , t h a t t he dec i s ion -mak ing p r o c e d u r e in t he 
p r e s e n t case did not sufficiently comply wi th the pr inciples of adve r sa r i a l 
p roceed ings a n d equa l i ty of a r m s , nor did it i nco rpora t e a d e q u a t e 
sa feguards to p ro tec t the i n t e r e s t s of t h e accused. It follows tha t in our 
opinion t h e r e has been a violat ion of Art ic le 6 § 1 of the Conven t i on in 
t he p r e s e n t case . 



FITT v. THE UNITED KINGDOM JUDGMENT 395 

DISSENTING OPINION OF JUDGE ZUPANCIC 

In my opinion th is case is t he t i p of a m u c h l a rger iceberg t h a n 
imag ined e i t he r by the major i ty or by o t h e r d i s sen t e r s . Xon-disc losure , 
t h a t is, secrecy c o n c e r n i n g s o m e aspec t s of the p rosecu t ion ' s case , is of 
course a p rob lem in itself. However , c o m p a r e d to t he p r e p o n d e r a n t l y 
inquis i tor ia l c o n t i n e n t a l sys tems of c r imina l p r o c e d u r e in which the ex 
officio inves t iga t ion used to be en t i re ly secre t , t he pa r t i a l non-disclosure 
in an adversa r i a l sys t em canno t be seen as a b r e a c h of a f u n d a m e n t a l 
p rocedura l s t a n d a r d . Still, for me this is not a minor technical 
cons ide ra t ion because it affects the whole phi losophy of c r imina l 
p r o c e d u r e . I have w r i t t e n abou t t h a t in an ar t ic le en t i t l ed " T h e Crown 
and the C r i m i n a l : T h e Privi lege aga ins t Se l f - incr imina t ion - T o w a r d s 
t he G e n e r a l Pr inc ip les of C r i m i n a l P r o c e d u r e " , Nottingham Law Journal, 
vol. 5, pp. 32-119 (1996). 

H e r e I should like to ra ise a p r e l i m i n a r y issue which, to t he best of my 
knowledge , has not been cons ide red by the na t iona l cou r t s . For t he S ta te 
to acqu i re t he r igh t to i n t r u d e on s o m e o n e ' s pr ivacy t h e r e m u s t be 
p robab le cause , t h a t is, a suspicion sufficiently fortified by specific, 
a r t i cu lab le and a n t e c e d e n t evidence to be called r ea sonab l e . T h e r e is an 
indicat ion in this case t h a t t h e r e was some i n t rus ion - or it would not have 
given rise to i n fo rma t ion which the p rosecu t ion wished not to disclose -
and it is imposs ib le to say (precisely because of the non-disclosure) 
w h e t h e r t h a t suspicion was sufficient to just i fy t he previous b r e a c h of the 
f u n d a m e n t a l h u m a n r ight to be left a lone . F u r t h e r , such a n t e c e d e n t 
evidence m u s t not be t a i n t e d by violat ions of s o m e o n e ' s cons t i tu t iona l 
and h u m a n r igh t s . If it is, it (and all ev idence which would not be 
ob ta ined were it not for the b reach) should be subject to the exclusionary 
ru l e . 

T h e non-disc losure of t he se p r e l i m i n a r y p r o c e d u r e s of course p rec ludes 
t he p rope r e x a m i n a t i o n of t he basic p robab le cause sa feguard . 
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D I S S E N T I N G O P I N I O N O F J U D G E H E D I G A N 

I r e g r e t t h a t I c a n n o t ag r ee wi th the major i ty in this case . I ag r ee wi th 
t h e d i s sen t ing opinion of J u d g e s P a l m , F ischbach , Vajie, T h o m a s s e n , 
Tsa t sa -Niko lovska a n d Tra j a save only t h a t I do not cons ider t h a t , as a 
g e n e r a l ru le , app l ica t ions to wi thhold evidence need to be m a d e to a 
j u d g e o t h e r t h a n the t r ia l j u d g e . In so far as the i r d i s s en t i ng opinion 
migh t sugges t th is , I would d i s ag ree . 

My point of d e p a r t u r e is to be found in the j u d g m e n t of t he C o u r t in t he 
case of V a n M e c h e l e n a n d O t h e r s v. the N e t h e r l a n d s ( judgmen t of 23 Apri l 
1997', Reports ojJudgments and Decisions 1997-III, p .712, § 58) , w h e r e it he ld : 
" H a v i n g r ega rd to the place t h a t the r ight to a fair a d m i n i s t r a t i o n of 
j u s t i c e holds in a d e m o c r a t i c society, any m e a s u r e s r e s t r i c t i ng t he r igh t s 
of the defence should be s t r ic t ly necessary . If a less res t r ic t ive m e a s u r e can 
suffice t h e n t h a t m e a s u r e should be app l i ed . " 

It follows t h a t , if it can be shown t h a t t h e r e is a viable a l t e rna t i ve way of 
p roceed ing which is less res t r ic t ive of an app l i can t ' s r ight to a fair t r ial and 
to p roceed ings adversa r i a l in c h a r a c t e r , it should be t a k e n . In my opinion, 
w h e r e t he app l ican t can es tab l i sh on a p r i m a facie basis t h a t such an 
a l t e r n a t i v e way exis ts , the onus shifts to t he r e s p o n d e n t to show why it 
canno t use or a d a p t such a way. 

In th is case , the p rosecu t ion wi thhe ld re levant in fo rmat ion from the 
defence . It was s u b m i t t e d on beha l f of t he app l ican t t h a t any fai lure to 
disclose re levan t evidence u n d e r m i n e d the r ight to a fair t r ia l . It was , 
however , conceded t h a t the r ight to full d isc losure was not abso lu te , a n d 
could, in pu r su i t of a l eg i t ima te a im such as p ro tec t ion of na t iona l secur i ty 
or of vu lne rab le wi tnesses or sources of in fo rmat ion , be subject to 
l imi ta t ions . 

It was a g r e e d by the G o v e r n m e n t t h a t any such res t r i c t ions m u s t be 
c o u n t e r b a l a n c e d by sufficient s a f egua rds to pro tec t the r igh ts of t he 
accused . U n d e r p r e s e n t U n i t e d K i n g d o m law this is provided for by t he 
r e q u i r e m e n t t h a t it is t he t r i a l j u d g e w h o should dec ide w h e t h e r t h e 
evidence in ques t i on should be disclosed. 

T h e r e a r e t h r e e ways in which this m a y occur: 
(a) An appl ica t ion by the p rosecu t ion wi th not ice to t he accused 

ind ica t ing a t least the ca tegory of t he m a t e r i a l which they hold. T h e 
defence t h e n have the o p p o r t u n i t y to m a k e r e p r e s e n t a t i o n s to the cour t . 

(b) W h e r e disc losure of t he ca tegory i tself would "let the cat out of the 
b a g " the p rosecu t ion should notify the defence t h a t an appl ica t ion to the 
cour t is to be m a d e , bu t t he ca tegory would not be disclosed and the 
app l ica t ion would be ex parte. 

(c) T h e th i rd p r o c e d u r e is w h e r e , to reveal even the fact t h a t an ex parte 
appl ica t ion is to be m a d e , would be to reveal the n a t u r e of the evidence; in 
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such cases t he appl ica t ion should be m a d e ex parte w i thou t not ice to the 
defence . 

T h e app l i can t a r g u e d before the C o u r t t ha t t h e r e was a n e e d to 
in t roduce a c o u n t e r b a l a n c i n g adversa r i a l e l e m e n t on the occasions w h e n 
the defence would be exc luded from an appl ica t ion . H e showed t h a t in two 
s e p a r a t e ways a t p r e s e n t (and two o the r s in the course of legislat ion) a 
"special counse l " p r o c e d u r e had been i n t roduced by legis la t ion in the 
U n i t e d K i n g d o m . T h e special counsel ' s funct ion is to assist t he court in 
c i r c u m s t a n c e s w h e r e a pa r ty m a y not be al lowed to p a r t i c i p a t e for 
na t iona l secur i ty or o t h e r r ea sons . T h e special counse l is to r e p r e s e n t the 
i n t e r e s t s of t he individual in t he p roceed ings . T h e re levan t legis la t ion 1 

p rovides tha t t he special counsel is not however " respons ib le to the 
pe r son whose i n t e r e s t he is appo in t ed to r e p r e s e n t " . Th i s e n s u r e s t h a t 
t he special counsel is bo th en t i t l ed a n d obliged to k e e p conf ident ia l any 
in fo rma t ion which c a n n o t be disclosed. T h e G o v e r n m e n t a r g u e d t h a t the 
p r e s e n t a r r a n g e m e n t s in pr inciple and in p rac t i ce a d e q u a t e l y p ro tec t ed 
t h e r igh t s of t he accused. In essence , they rel ied on the impar t i a l i t y of 
t he j u d g e a n d t h e h o n o u r and professional in t eg r i ty of t he p rosecu t ion . 
T h e y also ra i sed t he significant p rac t ica l difficulties involved in c r ea t i ng 
such a role as special counsel in a c r imina l case . T h e p r o b l e m s , the 
G o v e r n m e n t p leaded , involved ques t ions as to the du t i e s owed by special 
counse l to t he accused, t he a m o u n t of in fo rma t ion he or she would be a t 
l iber ty to pass on to t he accused a n d the defence lawyers a n d the qual i ty of 
in s t ruc t ions he or she could expect to receive from the defence . 
Difficulties would be mos t a c u t e , they a r g u e d , w h e r e t h e r e were more 
t h a n one accused and p r o b l e m s also would ar ise w h e r e t h e r e were long 
t r ia ls w i th cons t an t l y evolving disc losure issues. 

T h e ques t ion to be dec ided is w h e t h e r t he p r o b l e m s ra ised by the 
G o v e r n m e n t a re , in p rac t ica l t e r m s , i n s u r m o u n t a b l e . To t ake t h e m 
individually: 

(a) Special counse l in a c r imina l case ; it is to be no ted t h a t in addi t ion 
to t he two specia l -counsel p r o c e d u r e s r e fe r red to above, t he G o v e r n m e n t 
as p l eaded in th is case , have recen t ly p laced before P a r l i a m e n t two bills 
m a k i n g provision for t he a p p o i n t m e n t of a special counsel in o the r 
c i r c u m s t a n c e s . O n e of these is the Y o u t h J u s t i c e a n d C r i m i n a l Evidence 
Bill 1999 which m a k e s provision for t he a p p o i n t m e n t by the cour t of a 
special counsel in any case in which a t r ia l j u d g e prohib i t s a n 
u n r e p r e s e n t e d d e f e n d a n t from c ros s - examin ing in pe r son the 
c o m p l a i n a n t in a sexual-offence case . It is, t he re fo re , c o n t e m p l a t e d by 
t h e G o v e r n m e n t tha t t he specia l -counsel p r o c e d u r e m a y be used in a 
c r imina l case , a lbei t one s o m e w h a t different f rom the facts of this case. 

1. Special Immigration Appeals Commission Act 1997 and Northern Ireland Act 1998. 
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T h e du ty owed by the special counsel to the accused is one which in 
g e n e r a l t e r m s ought to be capab le of reso lu t ion by the r e l evan t 
profess ional bodies . Such e th ica l p r o b l e m s a r e the everyday work of the 
profess ional e th ics c o m m i t t e e s of t h e s a m e . Whi l s t not easy to resolve, 
n o t h i n g in the G o v e r n m e n t ' s r a t h e r g e n e r a l object ion sugges t s t h a t t he 
p r o b l e m is i n s u r m o u n t a b l e . 

(b) T h e a m o u n t of in fo rma t ion the special counsel would be a t l iber ty 
to pass on to the accused and the defence lawyers ; th is is a p r o b l e m I 
should have t h o u g h t was also capab le of d e t e r m i n a t i o n . Ve ry l i t t le would 
u n d o u b t e d l y be the ru le . I have no doubt t h a t t he defence would be m o r e 
t h a n happy to e n d u r e this res t r i c t ion w h e n ba l anced aga ins t the benefi t of 
r e p r e s e n t a t i o n at t he h e a r i n g on disc losure . 

(c) I a m not su re wha t is m e a n t by t he G o v e r n m e n t ' s r e se rva t ions 
r e g a r d i n g the qua l i ty of ins t ruc t ions t he special counsel migh t receive 
from the defence . Th i s is sure ly a m a t t e r for the defence . It is difficult to 
see w h e r e p r o b l e m s would ar ise a l t h o u g h , no doub t , every case would raise 
its own. Again , no i n s u r m o u n t a b l e ones have b e e n ident i f ied by the 
G o v e r n m e n t . 

(d) I a g r e e t h a t difficulties would be mos t a cu t e w h e r e t h e r e a re m o r e 
t h a n one accused . T h e r e a r e , however , i n h e r e n t difficulties in every such 
case . Since t h e r e a r e no i n s u r m o u n t a b l e p r o b l e m s ra ised a l ready , I fail to 
see why this gene ra l i t y on its own would be e n o u g h to ru le out an 
o the rwi se viable p r o c e d u r e . C a s e s w h e r e t h e r e a r e m o r e t h a n one 
accused invar iably th row up m a n y difficult p r o b l e m s for the Bar , the 
Bench and the re levan t p rosecu t ion service. 

(e) Long t r ia ls with cons t an t ly evolving disc losure issues a r e m o r e a n 
e x t e n d e d var ia t ion of the above. I should have t h o u g h t t h a t the s a m e 
special counsel would inevi tably be involved in dea l ing wi th con t i nued or 
newly a r i s ing disc losure issues a n d I fail to see a n y t h i n g m o r e t h a n 
a d m i n i s t r a t i v e inconvenience be ing the p r o b l e m t h e r e . A d m i n i s t r a t i v e 
inconvenience can never be a g r o u n d for r e s t r i c t i ng r igh t s g u a r a n t e e d by 
the Conven t ion . 

For these r ea sons , I canno t accept t h a t t he G o v e r n m e n t have 
d e m o n s t r a t e d t h a t t h e r e a r e , in prac t ica l t e r m s , i n s u r m o u n t a b l e 
difficulties in a d a p t i n g an a l r eady ex is t ing sys tem to c r imina l t r ia ls such 
as in th is case . I t he re fo re t a k e t h e view t h a t , b e c a u s e t h e r e is a less 
res t r ic t ive m e a s u r e which is avai lable a n d a d a p t a b l e , the G o v e r n m e n t 
a re in violat ion of t he app l i can t ' s r ight to a fair t r ial u n d e r Art ic le 6 § 1 
of t he Conven t i on in failing to avail t hemse lves of t he s a m e . 
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A. C o m p l a i n t d e c l a r e d a d m i s s i b l e 

50. T h e C o m m i s s i o n has dec la red admiss ib le the app l i can t ' s 
compla in t t ha t t he non-disc losure to the defence of ce r t a in evidence on 
the g r o u n d s of publ ic in t e re s t i m m u n i t y m a d e in t he ex parte p r o c e d u r e 
affected his r ight to a fair t r ia l and his defence r igh t s , and t h a t the use of 
an in fo rmer ' s s t a t e m e n t was con t r a ry to t he pr inciple of the p r e s u m p t i o n 
of innocence . 

B. P o i n t s at i s s u e 

5 1 . Accordingly, the points at issue a r e : 
- w h e t h e r t h e r e has been a viola t ion of Ar t ic le 6 § 1 of t he C o n v e n t i o n 

in conjunct ion wi th Art ic le 6 § 3 (b) and (d) of t he Conven t ion ; 
- w h e t h e r t h e r e has b e e n a violat ion of Art ic le 6 § 2 of the 

Conven t i on . 

C. As r e g a r d s A r t i c l e 6 § 1 o f the C o n v e n t i o n t a k e n in c o n j u n c t i o n 
w i t h A r t i c l e 6 § 3 (b) a n d (d) 

52. Art ic le 6 of the Conven t ion , as r e l evan t , r eads as follows: 

" I . In t he determination ... of any criminal charge against him, everyone is entitled 
to a fair and public hearing ... by an independent and impartial tribunal established bv 
law.... 

3. Everyone charged with a criminal offence has the following minimum rights: 

(b) to have adequate lime and facilities for the preparation of his defence; 

(d) to examine or have examined witnesses against him and lo obtain the at tendance 
and examination of witnesses on his behalf under the same conditions as witnesses 
against him; 

53 . T h e app l i can t first no tes t h a t t h e t r ia l j u d g e did not fairly d i rec t 
t he j u r y as to the role of the agent provocateur D.W. All pa r t i c ipa t ion was 
h idden from t h e m by a w a r d i n g h im the t i t le of " i n f o r m a n t " and the reby 
al lowing the police a n d prosecu t ion to hide all his ac t ions b e n e a t h the all-
e n c o m p a s s i n g s h r o u d of publ ic in t e re s t i m m u n i t y . H e says t h a t t he 
credibi l i ty of t he police officers was neve r cal led in to q u e s t i o n a n d t h e 
e x t e n t of the falsified, p l a n t e d and fabr ica ted evidence did not b e c o m e 
a p p a r e n t or provable unt i l a f ter the t r ia l . H e c la ims t h a t if the j u r y h a d 
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been al lowed to know the full pa r t i c ipa t ion of D.W., ac t ing as a paid agent 
provocateur for the police, his i n c r i m i n a t i n g posi t ion would not have 
a p p e a r e d credible a n d the conclusion r e a c h e d would have b e e n a lmost 
ce r ta in ly dif ferent . 

54. T h e app l ican t also s u b m i t s t h a t he s t a t ed in evidence t h a t he had 
b e e n set u p for r e w a r d or revenge on his co-accused C , who p l eaded guilty 
at t he t r ia l . H e c la ims tha t his co-accused C. m a d e e ighty-eight 
s t a t e m e n t s and tha t on one occasion, t he first, his evidence had been 
accep ted as t r u e . O n the two succeed ing occasions he was called to give 
evidence he was d i sc red i ted and never cal led as a p rosecu t ion wi tness . As 
it was , his w r i t t e n evidence , or t he pa r t t h a t the defence were al lowed to 
see in the " s u m m a r y " , was proved to be concocted a n d comple te ly 
factual ly i naccu ra t e . T h e app l ican t c la ims tha t he was , however , cross-
e x a m i n e d by the p rosecu t ion on m a t t e r s con t a ined in this s t a t e m e n t to 
which he had never had access and of which he had absolu te ly no 
knowledge wha t soever . 

55. T h e appl ican t cons iders t h a t t he non-disc losure of t he full 
s t a t e m e n t of C. and the fact t h a t t he j u r y did not know t h e whole role of 
the police i n fo rman t D.W. and his pa r t i c ipa t ion in t he app l i can t ' s case 
r e n d e r e d the tr ial unfair . 

56. In his fu r the r observa t ions , the app l i can t , wi th re fe rence to the 
case of R. v. Keane, s u b m i t s t h a t t he m a t e r i a l which had b e e n wi thhe ld 
from the defence was re levan t m a t e r i a l . Some of th is m a t e r i a l concerned 
sources of in fo rma t ion . It was his case t h a t he had b e e n set u p by D.W. Any 
of t he sources of in fo rma t ion r e l a t ed to D.W. were t he re fo re obviously of 
re levance and ass i s t ance to the app l ican t . T h e t r ia l j u d g e m a d e it plain, in 
his s u m m i n g - u p , t h a t t h e r e had been at least one in former . H e in t roduced 
D.W. in a m a n n e r ind ica t ing not only t h a t he m a y have b e e n an in fo rmer 
bu t a p a r t i c i p a t i n g informer . T h e impl ica t ion t h a t one such source migh t 
have b e e n D.W. and tha t his role did not s top a t giving in fo rmat ion , but 
a m o u n t e d to active pa r t i c ipa t ion in a conspiracy, was very re levant to the 
app l ican t as it s u p p o r t e d his case t h a t D.W. h a d b e e n involved in the 
events which the p rosecu t ion a l leged evidenced the ex i s tence of a 
conspiracy and was , t he re fo re , in a posi t ion to set h im u p to m a k e it look 
as t h o u g h he was involved in a conspi racy of which he h a d no knowledge . 

57. As to t he second ex parte app l ica t ion r e l a t i ng to m a t e r i a l connec ted 
with the p r e p a r a t i o n of the conspi racy to rob t he post office a n d wi th the 
events of t he day which ended wi th [C. j ' s and the app l i can t ' s a r r e s t , the 
appl icant s u b m i t s t h a t r e g a r d i n g the t r ia l j u d g e ' s ru l ing of 25 Apri l 1994, 
it is c lear t h a t the m a t e r i a l was r e l evan t to the defence . 

58. T h e app l i can t , wi th re fe rence to the case of R. v. Trevor Douglas K., 
s u b m i t s t h a t t h e r e is a b r e a c h of Art ic le 6 of t he Conven t i on if the 
p rosecu t ion r a t h e r t h a n t h e cour t d e t e r m i n e s t h a t d o c u m e n t s shou ld be 
wi thhe ld on the g r o u n d s of publ ic i n t e r e s t i m m u n i t y . H e s t resses t h a t 
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w h e r e , as in his case , t he cour t is r equ i r ed to d e t e r m i n e w h e t h e r 
d isc losure should be wi thhe ld in the public i n t e r e s t on t he basis of a 
p rosecu t ion s u m m a r y of t he m a t e r i a l which it is sought to wi thho ld , 
t h e r e is no g u a r a n t e e t h a t t he cour t will be p r e s e n t e d wi th a fair 
s u m m a r y as opposed to one which is so we igh ted as to p r e d e t e r m i n e t he 
o u t c o m e . In o t h e r words , by p r e s e n t i n g a s u m m a r y r a t h e r t h a n p roduc ing 
the ac tua l m a t e r i a l , the p rosecu t ion leaves t he j u d g e no real d i sc re t ion 
wi th t he resul t t h a t it is the p rosecu t ion a n d not t he j u d g e which ac tua l ly 
d e t e r m i n e s t h a t t h e m a t e r i a l will be wi thhe ld . 

59. T h e appl ican t fu r the r s u b m i t s t h a t the defects a t t he t r ia l we re not 
r e m e d i e d by the C o u r t of Appea l . H e says tha t the m a t e r i a l wi thhe ld as a 
resul t of the first ex parte h e a r i n g was n e i t h e r disclosed to h im nor seen by 
the C o u r t of Appea l . F r o m the t r ansc r ip t of t he appea l j u d g m e n t it 
a p p e a r s t h a t the cour t did not view the re levan t evidence itself, nor was 
it aware tha t the t r ia l j u d g e h imse l f did not view it. In connec t ion wi th the 
second ex parte app l ica t ion r e l a t i ng to the s t a t e m e n t of the co-defendant 
C , the C o u r t of Appea l , unl ike t he t r ia l j u d g e (who, accord ing to t he 
G o v e r n m e n t , r e ad the e n t i r e t y of the u n e d i t e d wi tness s t a t e m e n t 
persona l ly - see p a r a g r a p h 70 below), did not r e ad the m a t e r i a l . T h e 
C o u r t of Appea l did not , t he re fo re , have an o p p o r t u n i t y to r e m e d y any 
e r ro r the tr ial j u d g e m a y have c o m m i t t e d in dec id ing t h a t t he public 
in t e re s t favoured non-disc losure of p a r t s of C. 's s t a t e m e n t . 

60. T h e G o v e r n m e n t first submi t t h a t n e i t h e r the gene ra l pr inciple of 
fairness in c r imina l p roceed ings u n d e r Art ic le 6 § 1 of the Conven t i on nor 
t he specific r ight to " a d e q u a t e faci l i t ies" u n d e r p a r a g r a p h 3 (b) of th is 
Art ic le impl ies an abso lu te r ight for t he defence to disclosure of all 
re levant m a t e r i a l . Moreover , previous cases dec ided by the Conven t ion 
o r g a n s do not es tab l i sh any such pr inciple w h e t h e r by analogy or 
o the rwi se and , on t he con t ra ry , have recognised the leg i t imacy of non
disc losure of conf ident ia l or sensi t ive m a t e r i a l in c r imina l p roceed ings . 

61 . As to t he issue of p r inc ip le , the G o v e r n m e n t s u b m i t t h a t t h e r e a r c 
ca tegor ies of m a t e r i a l which the publ ic i n t e r e s t r e q u i r e s e i the r should not 
be disclosed at all, or should not be disclosed w i thou t a compel l ing reason . 
T h e basis on which t h a t publ ic i n t e r e s t res t s is t h a t d a m a g e would, or at 
least , m i g h t , be caused by d isc losure . T h e y c la im t h a t the concept of 
re levan t m a t e r i a l covers a very b road s p e c t r u m . At one end of the 
s p e c t r u m is m a t e r i a l which is likely not to assist t he defence at all, bu t 
r a t h e r t he p rosecu t ion . In c r imina l cases t he pr inc ip le of publ ic in te res t 
i m m u n i t y migh t o p e r a t e to p r even t t h e use by the p rosecu t ion of such 
m a t e r i a l , even if such m a t e r i a l i n c r i m i n a t e d t he accused. At t he o t h e r 
end is m a t e r i a l which would t end to es tab l i sh an accused ' s innocence . 

62. T h e G o v e r n m e n t no te t h a t if d isc losure of re levan t m a t e r i a l is a 
r e q u i r e m e n t implici t in the re fe rence to " a d e q u a t e faci l i t ies" in Art ic le 6 
of the Conven t i on or t he concept of a fair t r ia l , the consequences a r e 
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(i) t h a t t he public in t e re s t in p r e v e n t i n g t he d a m a g e which would follow 
disc losure would be wholly i r re levan t to the disc losure r e q u i r e m e n t s in 
c r imina l cases - no m a t t e r how obvious or ser ious t he risk - and (ii) tha t 
it would be impe rmis s ib l e in any case to assess a n d t ake in to accoun t the 
t rue i m p o r t a n c e of the m a t e r i a l to a fair a n d p rope r p r e s e n t a t i o n of the 
defence case , as opposed s imply to dec id ing w h e t h e r it passed the low 
th re sho ld of re levance . 

63 . T h e y con tend t h a t it is necessa ry in this con tex t to b e a r in mind the 
i m p o r t a n t publ ic i n t e r e s t in e n s u r i n g t h a t , w h e r e t h e r e is sufficient 
admiss ib le evidence to suppor t t he p rosecu t ion of an individual wi th at 
least a real is t ic p rospec t of a convict ion be ing ob ta ined , t h e case should 
be allowed to p roceed to t r ia l . T h a t publ ic in te res t is d i rec t ly re levant 
he r e because t he a l t e rna t ive to d isc losure is for a p rosecu t ion e i t he r not 
to be m o u n t e d or to be a b a n d o n e d . In r e l a t ion to i n f o r m a n t s , (i) the 
a u t h o r i t i e s a r e likely to be e x t r e m e l y r e l u c t a n t to revea l t he iden t i ty of 
an i n fo rman t , bo th because of t h e risk of physical h a r m to t h a t in fo rmant 
and because of the i m p o r t a n c e to t he effective de t ec t i on of c r i m e of 
e n s u r i n g t h a t the sources of i n fo rma t ion do not dry up , a n d (ii) an 
accused will know this and accordingly will have every incent ive to seek 
disc losure of t he iden t i ty of a n i n fo rman t , in an a t t e m p t to e n s u r e tha t 
he is not p rosecu ted , w h a t e v e r t he s t r e n g t h of the evidence aga ins t h im. 

64. T h e G o v e r n m e n t a r g u e t h a t a decis ion not to m o u n t or to a b a n d o n 
a p rosecu t ion is an ou t come which m a y be inevi table . If the publ ic in te res t 
in non-disc losure is i r res is t ib le in a p a r t i c u l a r case , bu t it is c lear t h a t the 
m a t e r i a l is i m p o r t a n t to enab le t he defence case to be p roper ly and fairly-
put , a p rosecu t ion could not be m o u n t e d or con t i nued . F a i r n e s s to the 
accused would be p a r a m o u n t . T h e effect of an abso lu te pr inc ip le based 
solely on re levance would , however , be to increase those cases in which 
the p rosecu t ion could not be m o u n t e d or would have to be a b a n d o n e d . 
T h a t i nc rea se would be accoun ted for by cases in which the m a t e r i a l in 
ques t i on , a l t h o u g h pass ing t h e low th re sho ld of re levance , was of 
re la t ively m i n o r i m p o r t a n c e to t he accused. If such m a t e r i a l was of 
g e n u i n e a n d real i m p o r t a n c e to a fair p r e s e n t a t i o n of t he defence case , 
its d isclosure would, if necessary , be o r d e r e d in any event u n d e r exis t ing 
pr inc ip les appl ied by the cour t s . 

65. T h e G o v e r n m e n t fu r the r s u b m i t t h a t t he d o m e s t i c cour t s have 
b e e n a s t u t e to e n s u r e t h a t any non-disc losure does not c o m p r o m i s e the 
fa i rness of p roceed ings . T h u s , t he re levan t pr inc ip les appl icable u n d e r 
d o m e s t i c law enab le the cour t s to ba lance the i m p o r t a n c e and weight of 
t h e publ ic in t e re s t in not disclosing the m a t e r i a l in ques t i on and the 
i m p o r t a n c e of t h a t m a t e r i a l to t he fair and p rope r conduc t of t he defence 
case . T h a t ba l anc ing exerc ise is w e i g h t e d in favour of disclosing m a t e r i a l 
in recogni t ion of t he i m p o r t a n c e of ach iev ing the fullest possible 
d isc losure of re levan t m a t e r i a l . T h e G o v e r n m e n t c la im t h a t these 
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pr inciples a re sufficient to e n s u r e a n d sa feguard the fairness of 
p roceed ings . 

66. T h e G o v e r n m e n t recall t h a t c r imina l p roceed ings a re to be j u d g e d 
as a whole inc luding any a p p e l l a t e process , as t h e E u r o p e a n C o u r t 
s t r e s sed in E d w a r d s v. the U n i t e d K i n g d o m ( j u d g m e n t of 16 D e c e m b e r 
1992, Scr ies A no. 247-B, pp . 34-35, § 34). In the p r e s e n t case , as a p p e a r s 
from the s u m m i n g - u p of the tr ial j u d g e , t he case aga ins t the appl ican t was 
a s t r o n g one . H e had , in effect, been c a u g h t r e d - h a n d e d . M a t e r i a l was 
wi thhe ld following two ex parte h ea r i ngs before the tr ial j u d g e . T h e 
defence had not ice of bo th hea r ings . T h e issues p roposed to be ra i sed by 
the defence were before h im . T h e decision r eached by the t r ia l j u d g e was 
carefully reviewed by the C o u r t of Appea l . Both concluded t h a t , in 
s u m m a r y , fa i rness to t he appl ican t did not r e q u i r e d isc losure of any 
fu r the r m a t e r i a l to t he defence . 

67. As to t he ques t i on w h e t h e r t he p r o c e d u r e for d e t e r m i n i n g w h e r e a 
fair ba lance lay was i tself in violat ion of Art ic le 6 of t he C o n v e n t i o n , the 
G o v e r n m e n t submi t t h a t t he C o u r t of Appea l cons ide red t he n a t u r e of the 
p r o c e d u r e to be followed in J?, v. Davis,Johnson and Route. T h e cen t r a l a im of 
t he p r o c e d u r e laid down by the C o u r t of Appea l was to e n s u r e t h a t , as far 
as possible, the accused a n d his lawyers should be given the m a x i m u m 
a m o u n t of in fo rmat ion and the m a x i m u m o p p o r t u n i t y to m a k e 
submiss ions to t he cour t . T h e C o u r t of Appea l recognised , however , t h a t 
any h e a r i n g before, or decision of, t he cour t would be r e n d e r e d 
m e a n i n g l e s s if the n a t u r e of t he p r o c e d u r e pr ior to such decision itself 
had the effect of r evea l ing the in fo rma t ion . 

68. T h e G o v e r n m e n t con tend t h a t none of the Conven t i on o r g a n s ' 
cases involved a cha l l enge to a p r o c e d u r e which was ex parte because t h a t 
was the only way in which to avoid p r e - e m p t i n g the o u t c o m e . Nor is any 
such pr inciple e i the r i n h e r e n t in Art ic le 6 of t he C o n v e n t i o n or necessary 
in o r d e r to en su re the fa i rness of c r imina l p roceed ings . In the 
G o v e r n m e n t ' s view, it would be s t r a n g e indeed if t h a t were to be the 
case , because such a pr inciple would r equ i r e a p r o c e d u r e which r e n d e r e d 
any s u b s e q u e n t decis ion on the issue before t he cour t mean ing l e s s . 

69. T h e y fu r the r submi t t h a t t he re has been no viola t ion of the r igh t s 
g u a r a n t e e d in Ar t ic le 6 § 1 of the Conven t ion read in conjunct ion wi th 
Art ic le 6 § 3 (d) . T h e appl ican t e x a m i n e d wi tnesses aga ins t h im and 
could have himsel f cal led any wi tness to give evidence for h im . C. was 
not called to give evidence by e i t he r t he p rosecu t ion or the defence . T h e 
fact t h a t only a s u m m a r y of t he s t a t e m e n t m a d e by C. was provided to 
the defence was , as t he j u d g e expla ined , based on the sensi t ivi ty of 
m a t e r i a l con t a ined in t he or ig inal s t a t e m e n t . W h e t h e r fairness to the 
defence r e q u i r e d m o r e , was fully reviewed by bo th the t r ia l j u d g e and 
t h e C o u r t of Appea l . Bo th concluded t h a t t he r e q u i r e m e n t of fa i rness 
had been m e t . 
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70. In the i r f u r t h e r obse rva t ions , the G o v e r n m e n t s u b m i t t h a t in 
connec t ion wi th t he first ex parte appl ica t ion , t he con t en t s of t he m a t e r i a l 
which the p rosecu t ion sought to wi thho ld were oral ly conveyed to the 
j u d g e by p r o s e c u t i n g counse l . T h e y no te in this r e g a r d t h a t accord ing to 
R. v. Trevor Douglas K., the j u d g e shou ld have sufficient knowledge of the 
c o n t e n t s of undisc losed m a t e r i a l to m a k e an in formed decision. T h e 
G o v e r n m e n t recal l t h a t t he j u d g e in t h a t case was told n o t h i n g of the 
con t en t of t he video in ques t ion , even in b road t e r m s . W h e n the defence 
a r g u e d on appea l t h a t t h e r e were var ious ways in which the con t en t could 
have touched on the in teg r i ty of the c o m p l a i n a n t ' s evidence at t he t r ia l , 
the C o u r t of Appea l held t h a t t he j u d g e should not have ru led aga ins t 
disclosure of the evidence "wi thout an o p p o r t u n i t y of t e s t i ng its 
re levance a n d i m p o r t a n c e ... T h e exerc ise can only be p e r f o r m e d by the 
j u d g e h imsel f e x a m i n i n g or viewing the evidence so as to have t he facts 
of w h a t it con ta ins in mind" . T h e G o v e r n m e n t s t a t e t h a t t h e r e is no 
d is t inc t ion for th is pu rpose b e t w e e n the j u d g e be ing m a d e accu ra t e ly and 
fully aware of the i n fo rma t ion by be ing told it or by pe r sona l e x a m i n a t i o n , 
a n d conclude t h a t in the p r e s e n t case the j u d g e was given on 23 M a r c h 
1994 a full a n d a c c u r a t e s t a t e m e n t of the in fo rmat ion . 

71 . T h e G o v e r n m e n t fu r the r no te t h a t , in re la t ion to t he second ex 
parte appl ica t ion , the j u d g e r ead the en t i r e ty of t he u n e d i t e d wi tness 
s t a t e m e n t personal ly . 

72. T h e C o m m i s s i o n recal ls t h a t the g u a r a n t e e s in p a r a g r a p h 3 of 
Art ic le 6 of t he Conven t i on a re specific aspec ts of t he r ight to a fair t r ial 
set for th in p a r a g r a p h 1 (see Eu r . C o u r t H R , T . v. I taly j u d g m e n t of 
12 O c t o b e r 1992, Series A no. 245-C, p. 4 1 , § 25) . T h e C o m m i s s i o n will 
t he re fo re cons ider t h e app l i can t ' s compla in t in the l ight of the two 
provisions t a k e n t o g e t h e r . 

73. In assess ing w h e t h e r defence r igh t s have been secured u n d e r 
Art ic le 6 of the C o n v e n t i o n , the C o m m i s s i o n m u s t cons ide r the 
p roceed ings in ques t i on as a whole , inc lud ing the p roceed ings before the 
appe l l a t e cour t (see Eur . C o u r t H R , Imbr iosc ia v. Swi tze r land j u d g m e n t of 
24 N o v e m b e r 1993, Ser ies A no. 275, pp. 13-14, § 38) . Moreover , it is not 
the C o m m i s s i o n ' s task to s u b s t i t u t e its own a s s e s s m e n t of t he facts for 
t h a t of t he d o m e s t i c cour t s and , as a g e n e r a l ru le , it is for t he se cour t s , 
a n d in pa r t i cu l a r the cour t of first i n s t ance , to assess bo th the 
p rosecu t ion a n d the defence evidence . T h e C o m m i s s i o n shall only 
a s c e r t a i n w h e t h e r t he p roceed ings in the i r en t i re ty , inc luding the way in 
which evidence was t a k e n , were fair (see Eur . C o u r t H R , B a r b e r à , 
M e s s e g u é and J a b a r d o v. Spain j u d g m e n t of 6 D e c e m b e r 1988, Series A 
no. 146, p . 3 1 , § 68, and Vidal v. Be lg ium j u d g m e n t of 22 Apri l 1992, 
Ser ies A no. 235-B, pp. 32-33, § 33) . 

74. Neve r the l e s s , t he C o m m i s s i o n recal ls t h a t the concept of a fair 
t r ia l inc ludes t he f u n d a m e n t a l r ight to an adversa r i a l p r o c e d u r e in 
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c r imina l p roceed ings . T h a t r ight m e a n s tha t each pa r ty m u s t be given the 
o p p o r t u n i t y t o have knowledge of and c o m m e n t on the observa t ions filed 
and the evidence a d d u c e d by the o t h e r (see Eu r . C o u r t H R , B r a n d s t e t t e r 
v. A u s t r i a j u d g m e n t of 28 Augus t 1991, Ser ies A no. 211 , pp. 27-28, §§ 66-
67). T h e C o m m i s s i o n has s t a t ed in its case- law conce rn ing the r igh ts of an 
accused u n d e r Ar t ic le 6 § 3 (b) of the Conven t i on t h a t an accused m u s t 
have at his disposal , for t he pu rposes of e x o n e r a t i n g h imsel f or of 
ob t a in ing a r educ t ion in his s en t ence , all r e levan t e l e m e n t s t h a t have 
been or could be collected by the c o m p e t e n t au tho r i t i e s (see J e s p e r s v. 
Be lg ium, appl ica t ion no. 8403/78, C o m m i s s i o n ' s r epo r t of 14 D e c e m b e r 
1981, Decis ions and R e p o r t s 27, pp. 87-88, §§ 55-58). In the Edwards 

j u d g m e n t t he C o u r t cons ide red t h a t it is a r e q u i r e m e n t of fairness u n d e r 
Art ic le 6 § 1 of the Conven t ion , indeed one which was recognised u n d e r 
Engl i sh law, t h a t t he p rosecu t ion a u t h o r i t i e s disclose to t h e defence all 
m a t e r i a l evidence for or aga ins t t he accused a n d t h a t the fai lure to do so 
in tha t case gave rise to a defect in t he t r ia l p roceed ings ( j udgmen t c i ted 
above, p . 35, § 36) . 

75. T h e C o m m i s s i o n recal ls t h a t a n issue conce rn ing access to a 
c r imina l file was cons ide red , u n d e r Ar t ic le 5 § 4 of t he Conven t ion , by 
t he C o u r t in L a m y v. Be lg ium (Eur . C o u r t H R , j u d g m e n t of 30 M a r c h 
1989, Ser ies A no. 151), in which the C o u r t s t a t e d t h a t the appra i sa l of 
t he need for a r e m a n d in cus tody a n d the s u b s e q u e n t a s s e s s m e n t of guil t 
a r e too closely l inked for access to d o c u m e n t s to be refused in the fo rmer 
case w h e n the law r e q u i r e s it in t he l a t t e r case . T h e C o u r t has held tha t 
t he p r o c e d u r e to review the lawfulness of a d e t e n t i o n m u s t e n s u r e equa l i ty 
of a r m s and be t ruly adversa r i a l . W h e n the p rosecu t ion is famil iar wi th a 
whole file, a p r o c e d u r e does not afford t he d e t a i n e d pe r son a n o p p o r t u n i t y 
of cha l l eng ing app rop r i a t e ly the reasons rel ied upon to just i fy a r e m a n d in 
custody, if counse l is refused access to t he file (loc. cit., pp . 16-17, § 29). In 
the l ight of the above, t he C o m m i s s i o n cons iders t h a t t he r e q u i r e m e n t s of 
a fair t r ia l wi th in the m e a n i n g of Art ic le 6 § 1 of the C o n v e n t i o n a re m o r e 
extens ive t h a n those of Ar t ic le 5 § 4. 

76. T h e C o m m i s s i o n observes t h a t in t he p r e s e n t case t h e r e was 
cons iderab le evidence aga ins t t he appl ican t as to his involvement in t he 
offences as cha rged , a n d the appl ican t does not con tes t t h a t he h a d 
a d e q u a t e and p r o p e r o p p o r t u n i t y to cha l l enge this evidence d u r i n g the 
t r ia l . However , t h e r e was re levan t m a t e r i a l which was , a t t he t i m e of t he 
t r ia l , w i thhe ld from the defence on the g rounds of its sensi t ivi ty, p u r s u a n t 
to two ex parte appl ica t ions lodged by the p rosecu t ion . T h e wi thho ld ing of 
t he m a t e r i a l was t h e n conf i rmed by the C o u r t of Appea l on the g r o u n d s of 
publ ic in t e re s t i m m u n i t y . T h e app l ican t and his lawyers were in formed 
tha t t he ex parte appl ica t ions were m a d e on an issue of d isc losure and t h a t 
t he m a t e r i a l which had b e e n wi thhe ld r e l a t e d to sources of in fo rmat ion . 
Moreover , t h e r e was o t h e r m a t e r i a l which was wi thhe ld from the defence 
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p u r s u a n t to the second ex parte appl ica t ion , bu t its ca t ego ry was not 
disclosed to the defence on the g r o u n d t h a t it would u n d e r m i n e the very 
p u r p o s e of seek ing a n o r d e r for non-disc losure . T h e defence was given a 
s u m m a r y of the con t en t of the d o c u m e n t from which the m a t e r i a l was 
t a k e n . 

77. T h e C o m m i s s i o n no tes t h a t the ex parte p r o c e d u r e r e p r e s e n t s an 
a t t e m p t by t he S t a t e to s t r ike a ba l ance b e t w e e n the c o m p e t i n g in t e re s t s 
of t he S t a t e which c la ims publ ic i n t e r e s t i m m u n i t y and the in t e re s t of 
fa i rness to the accused whose defence migh t be ass is ted by the 
d o c u m e n t s or in format ion . 

78. W h a t e v e r the ca t ego ry or ca tegor ies of t he m a t e r i a l a n d the reason 
or r easons for non-disc losure , t hey were p r o t e c t e d by publ ic in te res t 
i m m u n i t y , t he m a i n t e n a n c e of which is not , in ce r t a in c i r c u m s t a n c e s , 
i ncompa t ib l e wi th t he Conven t i on . In so far as na t iona l secur i ty could be 
involved, t he C o m m i s s i o n recal ls t h a t t he C o u r t has a l r eady recognised 
t h a t t he use of conf ident ia l m a t e r i a l may be unavoidable w h e r e na t iona l 
secur i ty is at s t ake , bu t na t iona l a u t h o r i t i e s a re not free from effective 
con t ro l by t he domes t i c cour t s w h e n e v e r they choose to asser t t ha t 
na t i ona l secur i ty and t e r r o r i s m a re involved (see Eu r . C o u r t H R , C h a h a l 
v. t he U n i t e d K i n g d o m j u d g m e n t of 15 N o v e m b e r 1996, Reports of Judgments 
and Decisions 1996-V, pp. 1866-67, § 131). In its r ecen t T inne l ly & Sons Ltd 
and O t h e r s and McElduff and O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t , 
conce rn ing res t r i c t ions based on na t i ona l secur i ty g r o u n d s on the 
app l i c an t s ' r ight to have a d e t e r m i n a t i o n by a cour t of the i r civil c la ims 
t h a t t hey were vic t ims of unlawful d i sc r imina t ion , the C o u r t accepted 
t h a t t he p ro tec t ion of na t iona l secur i ty is a l eg i t ima te a im which m a y 
en ta i l l imi ta t ions on the r ight of access to a cour t , inc lud ing for the 
pu rpose s of e n s u r i n g the conf ident ia l i ty of secur i ty -ve t t ing d a t a . T h e 
C o u r t concluded t h a t the r ight g u a r a n t e e d to a n appl ican t u n d e r 
Art ic le 6 § 1 of t he Conven t i on to submi t a d i spu te to a court or t r ibuna l 
in o rde r to have a d e t e r m i n a t i o n of ques t ions of b o t h fact a n d law cannot 
be d isplaced by the ipse dixit of t h e execut ive (see Eu r . C o u r t H R , Tinnel ly 
& Sons L td and O t h e r s a n d McElduff and O t h e r s v. the U n i t e d Kingdom 
j u d g m e n t of 10July 1998, Reports 1998-IV, pp . 1662-63, § 77). 

79. As to a n o n y m o u s wi tnesses , t h e C o u r t h a d occasion to s t a t e in its 
D o o r s o n v. the N e t h e r l a n d s j u d g m e n t t h a t t he use of s t a t e m e n t s m a d e by 
a n o n y m o u s wi tnesses to found a convict ion is not u n d e r all c i r cums tances 
i ncompa t ib l e with the Conven t ion . T h e C o u r t s t a t ed , however , t h a t in 
such cases Art ic le 6 § 1 of t he Conven t i on t a k e n t o g e t h e r wi th Art ic le 6 
§ 3 (d) r e q u i r e s t h a t the h a n d i c a p s u n d e r which the defence l abours be 
sufficiently c o u n t e r b a l a n c e d by t h e p r o c e d u r e s followed by the judic ia l 
a u t h o r i t i e s (see Eu r . C o u r t H R , Door son v. t he N e t h e r l a n d s j u d g m e n t of 
26 M a r c h 1996, Reports 1996-11, pp . 470-71 , §§ 69-72). In t he Liidi v. 
Swi tze r l and j u d g m e n t and t h e V a n M e c h e l e n a n d O t h e r s v. the 
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N e t h e r l a n d s j u d g m e n t , the C o u r t recognised in pr inciple t h a t , provided 
t h a t the r igh t s of t h e defence a re r e spec ted , it m a y be l e g i t i m a t e for t he 
police au tho r i t i e s to wish to p re se rve t he a n o n y m i t y of an a g e n t deployed 
in unde rcove r act ivi t ies , for his own or his family's p ro tec t ion , and so as 
not to impa i r his usefulness for fu ture ope ra t i ons (see Eu r . C o u r t H R , 
j u d g m e n t of 15 J u n e 1992, Ser ies A no. 238, p . 2 1 , § 49; and j u d g m e n t of 
23 Apri l 1997,Reports 1997-111, p . 712, § 57 respect ively) . 

80. In t he p r e s e n t case , t he re levan t m a t e r i a l in ques t ion was never 
pu t before t he j u r y whose task was to decide , on all the evidence before 
t h e m , w h e t h e r t he appl ican t was guilty. T h e Commis s ion m u s t the re fo re 
e x a m i n e the ques t ion w h e t h e r the judic ia l a u t h o r i t i e s dea l ing wi th t he 
app l i can t ' s case p re se rved t h e defence r ights to a d e g r e e t h a t satisfied 
t he r e q u i r e m e n t s of Art ic le 6 § 1 of the Conven t ion . 

81 . T h e s t a r t i ng -po in t for the C o m m i s s i o n ' s cons ide ra t ion is the 
pr inciple es tab l i shed by a n d evolving in t he na t iona l case- law tha t in 
every case in which the p rosecu t ion objects to t he disc losure of re levan t 
m a t e r i a l on the g rounds of publ ic i n t e r e s t i m m u n i t y , the tr ial cour t m u s t 
ba lance t he public i n t e r e s t in non-disc losure aga ins t the i m p o r t a n c e of t he 
m a t e r i a l s in ques t i on to t he defence . 

82. In t he p r e s e n t case , the t r ia l j u d g e did not see the re levan t 
m a t e r i a l which the p rosecu t ion sough t to wi thho ld p u r s u a n t to t he first 
ex parte app l ica t ion h e a r d on 23 M a r c h 1994; r a t h e r he was orally 
in formed by the p rosecu t ion of its c o n t e n t s . T h e app l ican t was aware 
t h a t the wi thhe ld m a t e r i a l conce rned the source of in fo rmat ion , but was 
not told w h a t source of in fo rmat ion . H a v i n g p r e s u m e d t h a t t he source 
migh t have b e e n D.W. by w h o m he c l a imed to have been set up , the 
app l ican t m a d e his c o m m e n t s to t he tr ial j u d g e who t h e n refused 
disclosure of t he m a t e r i a l . 

83 . In these c i r c u m s t a n c e s , the C o m m i s s i o n does not see any reason 
not to a s s u m e t h a t t he p rosecu t ion followed the p r o c e d u r e laid down in 
t h e r e l evan t d o m e s t i c case-law, n a m e l y in R. v. Ward (see p a r a g r a p h 38 of 
t he r e p o r t ) and R. v. Davis, Johnson and Roiue (see p a r a g r a p h s 42-44 of the 
r e p o r t ) : it asked the t r ia l j u d g e to approve non-disc losure of t he m a t e r i a l 
on t he g r o u n d s of publ ic i n t e r e s t i m m u n i t y and he sanc t ioned the 
w i thho ld ing of t he m a t e r i a l . T h e ques t ion ar i ses , however , w h e t h e r the 
t r ia l j u d g e , hav ing been only orally in formed of t he c o n t e n t s of the 
wi thhe ld m a t e r i a l , could assess t he facts which the m a t e r i a l revea led 
and , t he re fo re , p roper ly weigh the c o m p e t i n g i n t e r e s t s of publ ic in t e re s t 
i m m u n i t y and fairness to t h e defence c la iming disc losure . 

84. T h e C o m m i s s i o n cons iders t h a t , in pr inc ip le , t he fact t h a t t he t r ia l 
j u d g e is orally in formed of t he c o n t e n t s of the wi thhe ld m a t e r i a l does not a 
priori m e a n t h a t t h e i n fo rma t ion he receives is w r o n g or i ncomple t e . In 
o rde r to satisfy t he r e q u i r e m e n t s of a fair t r ia l and the r igh ts of the 
accused, the t r ia l j u d g e m u s t be sure t ha t , before ru l ing on non-
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d isc losure , he has sufficient knowledge of the c o n t e n t s of t he m a t e r i a l in 
o rde r to per form the necessa ry ba l anc ing exerc ise , and t h a t non
disclosure of the m a t e r i a l would not resu l t in mi sca r r i age of j u s t i ce . T h e 
C o m m i s s i o n cons iders t h a t in the p r e s e n t case , w h e r e t he source of 
in fo rmat ion a n d the ex i s tence of a po t en t i a l in fo rmer was involved, t h e 
tr ial j u d g e , having known the c o n t e n t s of t he wi thhe ld m a t e r i a l a n d t h e 
n a t u r e of the app l i can t ' s case , inc luding the i m p o r t a n c e to h im of any 
in fo rmat ion about the po ten t i a l in former , was in a posi t ion to consider 
the i m p o r t a n c e of t he m a t e r i a l to t h e issues of p r e s e n t a n d po ten t i a l 
i n t e re s t to t he defence . 

85. T h e C o m m i s s i o n no tes t h a t t he t r ia l j u d g e h a d a n o p p o r t u n i t y to 
recons ider the m a t t e r of sources of i n fo rma t ion w h e n the second ex parte 
appl ica t ion was lodged on 25 April 1994 in connec t ion wi th t he wi tness 
s t a t e m e n t given by C . af ter his gui l ty p lea . T h e C o m m i s s i o n is satisfied 
tha t t he tr ial j u d g e , who r ead the u n e d i t e d vers ion of the wi tness 
s t a t e m e n t and knew the app l i can t ' s posi t ion in the case , cons ide red t h e 
i m p o r t a n c e of the re levan t m a t e r i a l to the issues of i n t e r e s t to t he 
defence and p e r f o r m e d the necessa ry ba l anc ing exerc ise , e x a m i n i n g the 
m a t e r i a l s . T a k i n g all the facts in to account , he p roper ly cons idered 
w h e t h e r the i m p o r t a n c e of t he m a t e r i a l to t he defence o u t w e i g h e d t h e 
publ ic in t e re s t in w i thho ld ing the m a t e r i a l . T h e C o m m i s s i o n fu r the r 
cons iders tha t even t h o u g h the appl ican t was not aware of t he ca tegory 
of t he pa r t of the re levan t m a t e r i a l which was also w i t h h e l d , the tr ial 
j u d g e did know it and hav ing fu r the r known the n a t u r e of t he risk of 
d a m a g e sought in t he publ ic in t e re s t to be p r even t ed by w i t h h o l d i n g the 
m a t e r i a l , he was able to assess how ser ious t h a t risk was a n d how ser ious 
any po t en t i a l d a m a g e . Moreover , t he defence were notif ied of t he 
s u m m a r y of t he wi tness s t a t e m e n t a n d could p r e p a r e t he i r case on this 
basis . T h e C o m m i s s i o n adds t h a t t he t r ia l j u d g e , p e r f o r m i n g his du ty to 
m o n i t o r the posi t ion as the t r ia l p rogressed , h a d the possibil i ty to consider 
d isc losure of t he wi thhe ld m a t e r i a l as issues e m e r g e d d u r i n g the tr ial 
which migh t have affected the ba l ance . 

86. T h e Commis s ion fu r the r observes t h a t in t he course of t he tr ial 
and af ter hav ing h e a r d bo th the ex parte app l ica t ions , the t r ia l j u d g e 
revea led to t he j u r y t he ex i s tence of "a t least one i n f o r m e r " a n d invited 
t h e m to e x a m i n e this fact wi th care and c i r cumspec t ion (see p a r a g r a p h 29 
of the r e p o r t ) . T h e j u r y had , t he re fo re , a n o p p o r t u n i t y to consider the case 
also on this basis a n d to eva lua te the role of t h a t i n fo rmer vis-a-vis the 
app l i can t , t a k i n g in to accoun t his submiss ion t h a t he had been set up by 
D.W. who could play, in fact, t h e role of this in former . 

87. T h e C o m m i s s i o n finally no tes t h a t it does not a p p e a r from the 
j u d g m e n t on appea l w h e t h e r t h e C o u r t of Appea l did view the m a t e r i a l 
in ques t ion . However , t he C o m m i s s i o n does not see any r e a s o n to 
cri t icise the conclusion of the C o u r t of Appea l which, hav ing e x a m i n e d 
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the app l i can t ' s g r o u n d s of a p p e a l a n d the p r o c e d u r e followed by the t r ia l 
j u d g e in this m a t t e r , endor sed the l a t t e r ' s ru l ings of non-disc losure . In 
c o n s e q u e n c e , t he C o m m i s s i o n cons iders t h a t the hand icaps u n d e r which 
the defence l abou red in not hav ing access to re levant m a t e r i a l which was 
wi thhe ld u n d e r t h e ex parte app l ica t ion were sufficiently c o u n t e r b a l a n c e d 
by the p r o c e d u r e followed by the jud ic ia l au tho r i t i e s (see t he Doorson 
j u d g m e n t c i ted above, pp . 470-71 , §§ 69-72). 

88 . In the l ight of all the c i r c u m s t a n c e s , the C o m m i s s i o n is of the 
opinion t h a t the c r imina l p roceed ings b r o u g h t aga ins t the app l ican t 
t a k e n as a whole can be cons ide red to have been fair. T h e C o m m i s s i o n 
adds t h a t the fact t ha t the ru l ings given by the tr ial j u d g e did not follow 
a n d were not p ronounced in a publ ic h e a r i n g is a necessa ry consequence of 
t he p r eced ing cons ide ra t ions a n d canno t be said to impinge on the 
publ ici ty of t he t r ia l as a whole . Moreover , this p r o c e d u r e could be 
covered by ce r t a in excep t ions conce rn ing the publ ici ty of a h e a r i n g 
provided for in Art ic le 6 § 1 of the Conven t ion . In any event , t h e 
C o m m i s s i o n no tes t h a t the j u d g m e n t in the app l i can t ' s case itself as 
d is t inct from the p rocedura l ru l ings of t he t r ia l j u d g e was m a d e in public. 

Conclusion 

89. T h e C o m m i s s i o n concludes , by e i g h t e e n votes to twelve, t h a t in the 
p r e s e n t case t h e r e has been no viola t ion of Art ic le 6 § 1 of the Conven t i on 
t a k e n in conjunct ion wi th Art ic le 6 § 3 (b) and (d). 

D . A s r e g a r d s A r t i c l e 6 § 2 o f t h e C o n v e n t i o n 

90. Art ic le 6 § 2 of the C o n v e n t i o n r eads as follows: 

"Everyone charged with a criminal offence shall be presumed innocent until proved 
guilty according to law." 

91 . T h e app l ican t c la ims tha t t he police use of t he i n fo rman t ' s 
s t a t e m e n t was c o n t r a r y to Art ic le 6 § 2 of the Conven t ion . 

92. T h e C o m m i s s i o n recal ls t h a t t he p r e s u m p t i o n of innocence 
e n s h r i n e d in p a r a g r a p h 2 of Art ic le 6 of the Conven t i on is one of t he 
e l e m e n t s of a fair c r imina l t r ia l t h a t is r e q u i r e d by p a r a g r a p h 1. It will be 
viola ted if, w i thou t the accused ' s hav ing previously been proved guil ty 
accord ing to law, a judicial decis ion conce rn ing the accused reflects an 
opin ion t h a t he is guil ty. It suffices, even in the absence of any formal 
finding, t ha t t h e r e is some r e a s o n i n g sugges t ing t h a t the cour t r e g a r d s 
t h e accused as gui l ty (see Eu r . C o u r t H R , Allenet de R i b e m o n t v. F rance 
j u d g m e n t of 10 F e b r u a r y 1995, Ser ies A no. 308, p . 16, § 35). 

93. T h e C o m m i s s i o n recal ls t h a t it has found no violat ion of Art ic le 6 
§ 1 of t he Conven t ion t a k e n in conjunct ion wi th Art ic le 6 § 3 (b) and (d) of 
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t he Conven t i on and no tes t h a t the r igh t s of the defence w e r e exerc ised in 
a sufficiently adversa r i a l p r o c e d u r e . T h e C o m m i s s i o n cons iders in 
p a r t i c u l a r t h a t t he use of in fo rmer in fo rma t ion by the police or in the 
course of a t r ial does not a m o u n t in subs t ance to a d e t e r m i n a t i o n of t he 
accused ' s guil t w i thou t his having previously b e e n proved guil ty in 
accordance wi th t he d o m e s t i c law. 

Conclusion 

94. T h e C o m m i s s i o n concludes , unan imous ly , t h a t in t he p r e s e n t case 
t h e r e has been no viola t ion of Art ic le 6 § 2 of the Conven t i on . 

E. R e c a p i t u l a t i o n 

95. T h e C o m m i s s i o n conc ludes , by e i g h t e e n votes to twelve, t h a t in the 
p r e s e n t case t h e r e has b e e n no violat ion of Art ic le 6 § 1 of t he Conven t ion 
t a k e n in conjunct ion wi th Art ic le 6 § 3 (b) a n d (d) ( p a r a g r a p h 89). 

96. T h e C o m m i s s i o n concludes , unan imous ly , t h a t in the p r e s e n t case 
t h e r e has b e e n no violat ion of Ar t ic le 6 § 2 of t he Conven t ion 
( p a r a g r a p h 94) . 

M . D E S A L V I A 

Sec re t a ry to t he C o m m i s s i o n 
S. T R E C H S E L 

P re s iden t of t he C o m m i s s i o n 
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DISSENTING OPINION OF Mr GEUS, Mr PELLONPÄÄ, 
Mr BUSUTTIL, Mr WEITZEL, Mr SOYER, 
Mr DANELIUS, Mrs LIDDY, Mr MARXER, 

Mr CABRAL BARRETO, Mr RESS, Mr PERENIC 
AND Mrs HION 

In the p re sen t c i r c u m s t a n c e s , we do not see any r eason not to a s s u m e 
t h a t the p rosecu t ion followed t h e p r o c e d u r e laid down in the re levan t 
d o m e s t i c case-law, n a m e l y in R. v. Ward and R. v. Davis, Johnson and Rome: 
it asked the t r ia l judge to approve non-disc losure of t he m a t e r i a l on the 
g r o u n d s of publ ic in t e re s t i m m u n i t y and he sanc t ioned the w i thho ld ing of 
the m a t e r i a l . T h e ques t ion ar i ses , however , w h e t h e r the t r ia l j u d g e , 
having b e e n only orally in fo rmed of the c o n t e n t s of t he wi thhe ld 
m a t e r i a l , could assess the facts which the m a t e r i a l revea led and , 
t he re fo re , p roper ly weigh the c o m p e t i n g i n t e r e s t s of publ ic in t e re s t 
i m m u n i t y a n d fa i rness to the defence c l a iming disc losure . 

W e cons ider t h a t in o r d e r to satisfy the r e q u i r e m e n t s of a fair t r ia l a n d 
the r igh t s of t he accused , t he t r ia l j u d g e m u s t be su re t ha t , before ru l ing 
on non-disc losure , he has sufficient knowledge of the c o n t e n t s of t he 
m a t e r i a l in o rde r to pe r fo rm the necessa ry ba l anc ing exerc ise , a n d tha t 
non-disc losure of t he m a t e r i a l would not resu l t in mi sca r r i age of j u s t i ce . 
In t he p r e s e n t case , whe re t he source of in fo rma t ion a n d the ex i s tence of a 
po t en t i a l i n fo rmer was involved, t he t r ia l j u d g e knew the c o n t e n t s of t he 
wi thhe ld m a t e r i a l a n d was aware of the n a t u r e of t he app l i can t ' s case , 
inc lud ing how i m p o r t a n t any in fo rma t ion of t he po ten t i a l i n fo rmer was 
to h im, and , the re fo re , could in pr inciple be in a posi t ion to conduct the 
ba l anc ing exerc ise . However , he did not sa feguard to the fullest e x t e n t t he 
i n t e r e s t s of the accused by e x a m i n i n g the m a t e r i a l personal ly . Moreover , 
in a s i tua t ion w h e r e he h e a r d submiss ions in one d i rec t ion by the 
p rosecu t ion which were not ba l anced by inter partes submiss ions by a 
specially a p p o i n t e d counsel on beha l f of the defence who ac ted only in 
t h e p a r t i c u l a r p r o c e d u r a l issue (see, mutatis mutandis, Eu r . C o u r t H R , 
C h a h a l v. the U n i t e d K i n g d o m j u d g m e n t of 15 N o v e m b e r 1996, Reports of 

Judgments and Decisions 1996-V, p. 1869, § 144), t he t r ia l j u d g e ' s role canno t 
be r e g a r d e d as c o n s t i t u t i n g a sufficient sa feguard . 

W h e n the second ex parte app l ica t ion was lodged (in connec t ion wi th the 
wi tness s t a t e m e n t of C.) the tr ial j u d g e , having read the u n e d i t e d vers ion 
of t he wi tness s t a t e m e n t and hav ing known the app l i can t ' s posi t ion in the 
case , cons ide red the i m p o r t a n c e of t he re levan t m a t e r i a l to the issues of 
i n t e r e s t to t he defence a n d p e r f o r m e d the necessary ba l anc ing exerc ise . 
F u r t h e r m o r e , he knew the ca t ego ry of the wi thhe ld m a t e r i a l , wh ich the 
defence did not know. H a v i n g also known the n a t u r e of t he risk of 
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d a m a g e sought in t he publ ic i n t e r e s t to be p r e v e n t e d by wi thho ld ing the 
m a t e r i a l , he was able to assess how ser ious t h a t risk was a n d how ser ious 
any po t en t i a l d a m a g e . In add i t ion , p e r f o r m i n g his d u t y to m o n i t o r the 
posi t ion as the tr ial p rogres sed , the t r i a l j u d g e had the possibil i ty to 
cons ider d isc losure of the wi thhe ld m a t e r i a l as issues e m e r g e d d u r i n g the 
t r ia l which migh t have affected the ba l ance . However , we cons ider t h a t 
these positive c i r c u m s t a n c e s c a n n o t c o u n t e r b a l a n c e t h e fact t h a t the 
t r ia l judge was aga in in a s i tua t ion w h e r e he h e a r d submiss ions in one 
d i rec t ion by the p rosecu t ion which were not b a l a n c e d by inter partes 
submiss ions by a specially appo in t ed counsel on beha l f of t he defence 
ac t ing in th is p a r t i c u l a r issue. 

F u r t h e r m o r e , we a r e not convinced t h a t this s i t ua t ion was r e m e d i e d by 
the C o u r t of Appea l which, upon the app l i can t ' s g r o u n d s of appea l , mere ly 
approved the p r o c e d u r e appl ied by the tr ial j u d g e in the ex parte hea r ings , 
w i thou t m e n t i o n i n g w h e t h e r it did view or e x a m i n e the m a t e r i a l in 
ques t ion . 

In the l ight of all t he se factors , we cons ider t h a t the hand icaps u n d e r 
which the defence l aboured in n e i t h e r hav ing access to t he re levant 
m a t e r i a l nor , by way of a l t e rna t i ve , to an inter partes p r o c e d u r e whe reby 
t h e t r ia l j u d g e ' s ru l ings on disc losure could be based on submiss ions 
r e spec t ing the defence in t e re s t as well as t h a t of t he p rosecu t ion , were 
insufficiently c o u n t e r b a l a n c e d by the p r o c e d u r e followed by the judic ia l 
au tho r i t i e s (see, mutatis mutandis, Eu r . C o u r t H R , Doorson v. the 
N e t h e r l a n d s j u d g m e n t of 26 M a r c h 1996, Reports 1996-11, pp. 470-71, 
§§ 69-72). 

In ou r view, t he p r e s e n t case falls to be d i s t i ngu i shed from t h a t of 
E d w a r d s v. t he U n i t e d K i n g d o m : in the l a t t e r case t he defence had 
received mos t of t he miss ing in fo rma t ion at t he a p p e a l s t age . T h e 
defence failed to apply to t he C o u r t of Appea l for p roduc t ion of the 
r e m a i n i n g d o c u m e n t s known to it to exist and no c la im for public 
in t e re s t i m m u n i t y was ever ad jud ica ted upon in these p roceed ings (see 
Eur . C o u r t H R , Edwards v. the U n i t e d K i n g d o m j u d g m e n t of 
16 D e c e m b e r 1992, Ser ies A no. 247-B, p. 35, §§ 36 a n d 38) . 

In t he light of all t he c i r cums tances , we a r e of t he opin ion t h a t , on 
ba l ance , t he c r imina l p roceed ings b r o u g h t aga ins t t he app l ican t t a k e n as a 
whole c a n n o t be cons ide red to have been fair. W i t h r e g a r d to t he facts tha t 
t he p r o c e d u r a l mo t ions could be h e a r d in c a m e r a and the j u d g e ' s rul ings 
t h e r e o n were not de l ivered in publ ic , we cons ider t h a t t he se were a 
necessa ry consequence of the p r e c e d i n g cons ide ra t ions and , hav ing r ega rd 
to t he e x e m p t i o n s provided for u n d e r Ar t ic le 6 § 1 of the C o n v e n t i o n , cannot 
be said to impinge on the publ ici ty of the t r ia l as a whole . None the l e s s , the 
l a t t e r , in pa r t i cu l a r , was a n a g g r a v a t i n g factor in t he con tex t of fa i rness . We 
conclude t h a t t h e r e has b e e n a viola t ion of Ar t ic le 6 § 1 of t he Conven t ion 
t a k e n in conjunct ion wi th Art ic le 6 § 3 (b) and (d). 
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S O M M A I R E 1 

Non-divulgation à la défense, pour des motifs d'intérêt public, de preuves 
détenues par l'accusation 

Article 6 § 1 

Procédure pénale - Procès équitable - Procès contradictoire - Egalité des armes - Divulgation 
des preuves - Obligation pour l'accusation de divulguer ses preuves - Non-divulgation à la 
défense, pour des motifs d'intérêt public, de preuves détenues par l'accusation - Garanties 
procédurales - Equilibre entre intérêt public et droits de la défense 

Reconnu coupable d'association de malfaiteurs en vue de la préparation d'un vol 
à main armée, port d'une arme à feu et port d'une autre arme prohibée, le 
requérant fut condamné à onze ans d'emprisonnement. Avant l'ouverture du 
procès, l'accusation avait saisi le juge de première instance d'une requête 
unilatérale tendant à l'obtention d'une dispense de divulguer certaines pièces à la 
défense. La défense fut informée que les pièces en question se rapportaient à des 
sources d'information. Le procureur décrivit le contenu de ces pièces au juge, qui, 
après avoir entendu les observations de la défense, accueillit la requête de 
l'accusation. Celle-ci soumit ultérieurement une nouvelle requête unilatérale 
tendant à l'obtention d'une dispense de divulguer à la défense une déposition 
faite par un coaccusé après son aveu de culpabilité. Le juge tint une audience 
contradictoire au cours de laquelle l'accusation précisa la catégorie dont 
relevaient les informations visées par la requête unilatérale. Après avoir lu 
l'intégralité de la déposition non expurgée, le juge ordonna la communication à la 
défense d'un résumé de la déclaration en cause dont avait été supprimée toute 
référence à des sources d'information. Le recours formé par le requérant contre 
sa condamnation fut rejeté par la Cour d'appel, qui écarta également une 
demande de l'intéressé tendant à la divulgation de certains éléments. 

Article 6 § 1 : le droit à un procès pénal contradictoire implique, pour l'accusation 
comme pour la défense, la faculté de prendre connaissance des observations ou 
éléments de preuve produits par l 'autre partie. De surcroît, les autorités de 
poursuite doivent communiquer à la défense toutes les preuves pertinentes en 
leur possession, à charge comme à décharge. Toutefois, le droit à une divulgation 
des preuves pertinentes n'est pas absolu. Dans une procédure pénale donnée, il 
peut y avoir des intérêts concurrents qui doivent être mis en balance, avec les 
droits de l'accusé. Dans certains cas, il peut être nécessaire de dissimuler 
certaines preuves à la défense, de façon à préserver les droits fondamentaux d'un 
autre individu ou à sauvegarder un intérêt public important. Toutefois, seules sont 
légitimes au regard de l'article 6 § 1 les mesures restreignant les droits de la 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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défense qui sont absolument nécessaires. De surcroît, toutes difficultés causées à 
la défense par une limitation de ses droits doivent être suffisamment compensées 
par la procédure suivie devant les autorités judiciaires. Lorsque des preuves ont 
été dissimulées à la défense au nom de l'intérêt public, il n'appartient pas à la 
Cour de dire si pareille atti tude était absolument nécessaire car, en principe, 
c'est aux juridictions internes qu'il revient d'apprécier les preuves produites 
devant elles. La Cour a quant à elle pour tâche de contrôler si le processus 
décisionnel appliqué dans un cas donné a satisfait autant que possible aux 
exigences du contradictoire et de l'égalité des armes et s'il était assorti de 
garanties aptes à protéger les intérêts de l'accusé. En l'espèce, la défense a été 
avisée à la suite de la première requête unilatérale que les éléments en question 
se rapportaient à des sources d'information, et elle a pu soumettre au juge des 
observations, tandis que la seconde requête unilatérale a été suivie d'une 
audience contradictoire au cours de laquelle la défense a pu présenter ses 
arguments en faveur d'une divulgation et entendre ceux en sens contraire de 
l'accusation, ainsi que les motifs retenus par le juge pour ne pas ordonner une 
divulgation intégrale de la déposition en cause. La défense a donc été tenue 
informée et a eu l'occasion de formuler des observations et de participer au 
processus décisionnel autant qu'il était possible sans que lui fussent divulgués les 
éléments de preuve que, pour des motifs d'intérêt public, l'accusation souhaitait ne 
pas devoir communiquer. De plus, l'accusation ne s'est jamais prévalue des 
éléments non divulgués, lesquels n'ont au demeurant jamais été portés à la 
connaissance du jury. Le fait que la nécessité d'une divulgation fut à tout 
moment sujette à l'appréciation du juge fournit une garantie supplémentaire 
importante, dès lors que le magistrat avait une parfaite connaissance de 
l'ensemble des preuves et des questions soulevées par l'espèce et que, tant avant 
que pendant le procès, il a été en mesure de contrôler la pertinence pour la défense 
des informations non communiquées à celle-ci. L'appréciation à laquelle il a dû se 
livrer remplit les conditions qui sont essentielles pour garantir un procès équitable 
dans les cas de non-divulgation d'éléments détenus par l'accusation. La juridiction 
interne de première instance a donc appliqué des normes qui respectaient les 
principes pertinents de l'équité procédurale. Enfin, une fois saisie, la Cour 
d'appel rechercha également si les preuves litigieuses auraient ou non dû être 
divulguées, offrant ainsi un degré accru de protection des droits du requérant. En 
conclusion, le processus décisionnel a satisfait autant que possible aux exigences 
du contradictoire et de l'égalité des armes, et il était assorti de garanties aptes à 
protéger les intérêts de l'accusé. 
Conclusion : non-violation (neuf voix contre huit). 

Jurisprudence citée par la Cour 

Brandstetter c. Autriche, arrêt du 28 août 1991, série A n" 211 
Edwards c. Royaume-Uni, arrêt du 16 décembre 1992, série A n" 247-B 
Doorson c. Pays-Bas, arrêt du 26 mars 1996, Recueil des arrêts et décisions 1996-11 
Van Mechelen et autres c. Pays-Bas, arrêt du 23 avril 1997, Recueil 1997-III 
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En Eaf fa ire Fitt c. R o y a u m e - U n i , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i t uée , 

c o n f o r m é m e n t à l 'ar t icle 27 de la C o n v e n t i o n de s a u v e g a r d e des Dro i t s 
de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) , telle 
q u ' a m e n d é e pa r le Protocole n" 11 ' , et aux c lauses p e r t i n e n t e s de son 
r è g l e m e n t 2 , en une G r a n d e C h a m b r e composée des j u g e s don t le nom 
suit : 

M . L. Wu.DHABER, président, 
M M E E. PALM, 
M M . L. F E R R A R I B R A V O , 

L. C A F L I S C H , 

J . - P . C O S T A , 

W . F U H R M A N N , 

K . J U N G W I E R T , 

M . F I S C H B A C H , 

B . Z U P A N C I C , 

M M E N . V A J I C , 

M . J . H E D I G A N , 

M M E S W . T H O M A S S E N , 

M . TSATSA-NlKOLOVSKA, 

M M . T . P A N T Î R U , 

E. L E V I T S , 

K . T R A J A , 

Sir J o h n lM\'S,juge ad hoc, 
ainsi q u e de M M C M . D E B O E R - B U Q U I C C H I O , greffière adjointe, 
Après e n avoir dé l ibé ré e n c h a m b r e d u conseil les 20 oc tob re 1999 e t 
26 j a n v i e r 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

PROCÉDURE 

1. L'affaire a é t é défé rée à la C o u r p a r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 12 m a r s 1999, d a n s le délai de 
trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la Conven t ion . A 
son or ig ine se t rouve u n e r e q u ê t e (n" 29777/96) d i r igée con t re le 
R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l ande du Nord et don t un 
res so r t i s san t de cet E t a t , M . Bar ry Fi t t , avait saisi la C o m m i s s i o n le 
30 n o v e m b r e 1995 en ve r tu de l 'ancien ar t ic le 25. 

La d e m a n d e de la C o m m i s s i o n renvoie a u x anc iens ar t ic les 4 4 et 48 
ainsi q u ' à la déc l a r a t i on b r i t a n n i q u e r econna i s san t la ju r id ic t ion 

1-2. Note du greffe : entré en vigueur le 1" novembre 1998. 
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ob l iga to i re de la C o u r (ancien ar t ic le 46) . Elle a pour objet d ' ob t en i r une 
décision sur le point de savoir si les faits de la cause révèlent un 
m a n q u e m e n t de l 'E ta t d é f e n d e u r aux exigences de l 'ar t icle 6 de la 
Conven t ion . 

2. C o n f o r m é m e n t à l 'ar t ic le 5 § 4 du Protocole n" 11, lu en 
combina i son avec les ar t ic les 100 § 1 et 24 § 6 du r è g l e m e n t , un collège 
de la G r a n d e C h a m b r e a déc idé , le 31 m a r s 1999, q u e l 'affaire se ra i t 
e x a m i n é e pa r la G r a n d e C h a m b r e de la C o u r . C e t t e G r a n d e C h a m b r e 
c o m p r e n a i t de plein d ro i t Sir Nicolas B r a t z a , j u g e élu au t i t r e du 
R o y a u m e - U n i (ar t ic les 27 § 2 de la Conven t i on et 24 § 4 du r è g l e m e n t ) , 
M. L. W i l d h a b e r , p r é s iden t de la Cour , M m c E. P a l m , v ice-prés iden te de la 
C o u r , a insi q u e M . J . - P . C o s t a e t M . M . F i schbach , v ice -prés iden ts d e 
sect ion (ar t ic les 27 § 3 de la Conven t i on et 24 §§ 3 et 5 a) du r è g l e m e n t ) . 
O n t en o u t r e é té dés ignés pour c o m p l é t e r la G r a n d e C h a m b r e : 
M. L. Fe r r a r i Bravo, M. L. Cafl isch, M. W. F u h r m a n n , M. K. J u n g w i e r t , 
M. B. Zupanc ic , M m c N. Vajic, M. J. H e d i g a n , M , m ' W. Thomassen , 
M m e M. Tsa t sa -Niko lovska , M. T. P a n t î r u , M. E. Levits et M. K. T r a j a 
(ar t ic le 24 § 3 du r è g l e m e n t ) . 

U l t é r i e u r e m e n t , Sir Nicolas Bra t za , qui avai t pa r t i c ipé à l ' e x a m e n 
de l 'affaire pa r la C o m m i s s i o n , s'est d é p o r t é de la G r a n d e C h a m b r e 
(ar t ic le 28 du r è g l e m e n t ) . En c o n s é q u e n c e , le g o u v e r n e m e n t 
b r i t a n n i q u e («le G o u v e r n e m e n t » ) a dés igné Sir J o h n Eaws pour 
s iéger en qua l i t é de j u g e ad hoc (ar t ic les 27 § 2 de la Conven t i on et 
29 § 1 du r è g l e m e n t ) . 

3. Ainsi q u ' e n avai t déc idé la G r a n d e C h a m b r e , u n e aud ience 
consac rée à la fois à la p r é s e n t e espèce et aux affaires J a s p e r c. R o y a u m e -
U n i ( r e q u ê t e n" 27052/95) et Rowe et Davis c. R o y a u m e - U n i ( r e q u ê t e 
n° 28901/95) s 'est d é r o u l é e en public au Pala is des Dro i t s de l ' H o m m e , à 
S t r a s b o u r g , le 20 oc tobre 1999. 

O n t c o m p a r u : 

- pour le Gouvernement 
M M . M. E A T O N , consei l ler j u r i d i q u e adjoint , 

m i n i s t è r e des Affaires é t r a n g è r e s 
et du C o m m o n w e a l t h , agent, 

R. CRANSTON, Solicitor-General, 

J . E A D I E , Barrister-at-Law, conseils, 
R. H E A T O N , m i n i s t è r e de l ' In té r i eu r , 

M m e G. H A R R I S O N , m i n i s t è r e de l ' In té r i eu r , 

M. C . BuRKE, D o u a n e s et accises, 
M m t F. R U S S E L L , Crown Prosecution Service, 
M. A. C H A P M A N , Law Officer's Department, conseillers ; 
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- pour le requérant 
M . B. E M M E R S O N , Barrister-at-Law, conseil, 
M M C S M . C U N N E E N , Solicitor (L iber ty ) , 

P. K A U F M A N , Barrister-at-Law, 
M M . S. Y O U N G , Solicitor, 

A.B.R. M A S T E R S , Barrister-at-Law, conseillers. 

La C o u r a e n t e n d u en leurs déc l a ra t ions ainsi q u ' e n leurs r éponses à 
des ques t ions posées p a r p lus ieurs de ses m e m b r e s M . E m m e r s o n et 
M . C r a n s t o n . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. L ' i n f r a c t i o n a l l é g u é e 

4. A l ' époque où il in t roduis i t sa r e q u ê t e , l ' in té ressé p u r g e a i t u n e 
peine d ' e m p r i s o n n e m e n t . Les c i r cons tances à l 'or igine de sa 
c o n d a m n a t i o n p e u v e n t ê t r e d é c r i t e s c o m m e sui t . 

Selon l ' accusat ion, le r e q u é r a n t , con jo in t emen t avec C , S. et u n e a u t r e 
p e r s o n n e , avait conçu le projet d ' a t t a q u e r un fourgon de la poste 
b r i t a n n i q u e (Royal Mail) au m o m e n t où il sor t i ra i t du c e n t r e de tri de 
S a n d g a t e Close à Romford . C. et S. ava ien t é té pos t i e r s et conna i s sa ien t 
bien les fo rmal i t é s à accompl i r p o u r l 'envoi de colis de g r a n d e va leu r . En 
u t i l i sant une technologie m o d e r n e , les in té ressés ava ien t pos té une le t t re 
c o n t e n a n t un disposit i f de dép i s t age . La l e t t r e devai t r é a p p a r a î t r e en 
t e m p s voulu, p a r m i les a u t r e s colis de m ê m e n a t u r e , d a n s le fourgon 
posta l q u e les complices e n t e n d a i e n t a t t a q u e r . A leur insu, la police é ta i t 
p a r f a i t e m e n t in formée de leurs m e n é e s . 

5. Le 26 aoû t 1993, d a t e p révue de l ' a t t a q u e , la police surveil lai t la 
zone et les compl ices . 

A 20 h 40, une Or ion (condui te p a r C.) vint se g a r e r d a n s C r o w Lane , 
p h a r e s a l l umés , p rès du dépôt de la pos te . S. s ' engagea d a n s C r o w Lane au 
volant d ' une S ie r ra , don t sor t i t le r e q u é r a n t , e n t i è r e m e n t vê tu de noir . Il 
e n t r a d a n s le c i m e t i è r e , u n e ves te sur le b ra s . Au volant de l 'Or ion , 
C. suivit la S ie r ra pour reveni r d a n s S a n d g a t e Close , où il g a r a le 
véhicule p h a r e s a l l umés . 

A 20 h 46, les policiers v i rent le r e q u é r a n t s 'a l longer près de la grille à 
l ' i n t é r i eu r du c i m e t i è r e , j u s t e en face de S a n d g a t e Close , d e v a n t un t rou 
du gr i l lage . A 20 h 49, il fut d é r a n g é pa r u n h a b i t a n t du vois inage qu i , 
pa s san t pa r là, s ' a r r ê t a p o u r lui pa r l e r . U n employé de la pos te r e m a r q u a 
aussi sa p r é s e n c e . Les policiers ava ien t observé tou t e la scène . 
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Ver s 20 h 50, le r e q u é r a n t s 'enfonça d a n s le c i m e t i è r e en c o u r a n t ; il 
s ' a r r ê t a i t sans cesse p o u r se r e t o u r n e r vers le dépôt et ges t icula i t c o m m e 
s'il voulai t a t t i r e r l ' a t t en t ion de O , qu i se t rouvai t d a n s l 'Or ion , g a r é e en 
face. A p r è s avoir d i spa ru d a n s les buissons p e n d a n t u n e m i n u t e envi ron , il 
r é a p p a r u t sans sa ves te et se r emi t à cour i r plus avant d a n s le c ime t i è r e , 
où il fut a r r ê t é p a r des policiers a r m é s . 

6. C. fut a p p r é h e n d é alors qu' i l se t rouvai t d a n s u n e vo i tu re p rès du 
fourgon posta l . D a n s la vo i tu re se t rouva i en t un ta lk ie-walkie , une 
cagoule et des g a n t s . 

7. D e r r i è r e le buisson où l'on avait vu à un m o m e n t d i s p a r a î t r e le 
r e q u é r a n t , on r e t r o u v a une ves te de cou leu r c la i re , p a r s e m é e de fibres du 
m ê m e type q u e celles du pull-over de l ' in té ressé . D a n s la poche de la ves te , 
on découvr i t une pa i re de m e n o t t e s , une c h a u s s e t t e avec q u a t r e c a r t ouches 
de fusil de chasse et une b o m b e de gaz CS . U n e cagoule é ta i t à d e m i e n t e r r é e 
p rès de la ves te . Peu ap rè s , un policier découvr i t une pa i re de gan t s et un 
fusil à canon scié e n t e r r é s non loin. Tous ces objets furent m o n t r é s au 
r e q u é r a n t sur les lieux m ê m e s . Il déc l a r a ne les avoir j a m a i s vus. 

8. S. fut a p p r é h e n d é à l ' issue d ' u n e cou r se -pour su i t e effrénée. O n 
r e t rouva d a n s son véhicule un a u t r e ta lk ie-walkie p e r m e t t a n t de 
c o m m u n i q u e r avec celui r e t rouvé d a n s la vo i tu re de C. U n e a u t r e vo i tu re 
avait é g a l e m e n t é té a b a n d o n n é e non loin de là. Selon l ' accusat ion , elle 
é ta i t condu i t e pa r un q u a t r i è m e la r ron . O n y découvr i t un disposi t i f de 
n a t u r e à p e r m e t t r e la survei l lance d ' une rad io de police. 

B. Le p r o c è s 

9. Le procès du r e q u é r a n t , d e S. e t de C. s 'ouvri t le 18 avril 1994 devan t 
la Central Criminal Court de L o n d r e s . Le j o u r su ivant , C. p la ida coupab le et 
le j u r y fut r évoqué . Le 20 avril 1994, le p rocès de S. et du r e q u é r a n t 
c o m m e n ç a devan t un nouveau j u ry . Le 16 ma i 1994, le r e q u é r a n t fut 
r econnu coupab le d 'assoc ia t ion de ma l f a i t eu r s en vue d e la p r é p a r a t i o n 
d ' u n vol à m a i n a r m é e , por t d ' u n e a r m e à feu et por t d ' u n e a u t r e a r m e 
p roh ibée , et il écopa de onze a n s d ' e m p r i s o n n e m e n t . 

1. La procédure de divulgation 

10. Le 23 m a r s 1994, avan t q u e le procès ne d é b u t e , l ' accusa t ion saisit le 
j u g e de p r e m i è r e in s t ance d ' une r e q u ê t e un i l a t é r a l e t e n d a n t à l 'ob ten t ion 
d ' u n e d i spense de d ivu lguer c e r t a i n e s pièces à la défense , laquel le fut 
in formée q u e les pièces en ques t i on se r a p p o r t a i e n t à des sources 
d ' i n fo rma t ion . Le p r o c u r e u r décr ivi t a u j u g e le c o n t e n u de ces p ièces . 
Aprè s avoir e n t e n d u les observa t ions de la défense , a u x t e r m e s desque l l e s 
si l 'un q u e l c o n q u e des r e n s e i g n e m e n t s en cause se r a p p o r t a i t à l ' a r g u m e n t 
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du r e q u é r a n t selon lequel il avait fait l 'objet d 'un coup m o n t é de la par t de 

D .W. ( p a r a g r a p h e 13 ci-dessous) il deva i t ê t r e d ivu lgué , le j u g e accueill i t la 

r e q u ê t e de l ' accusa t ion le 23 m a r s 1994. Il déc la ra n o t a m m e n t : 

« (...) J 'ai (...) adopté le principe selon lequel s'il existait des informations susceptibles 
d'aider la défense, j 'en ordonnerais la divulgation.Je n'ai pas rendu pareille ordonnance. 
Je n'ai jugé ni nécessaire ni approprié d'ajourner la procédure non contradictoire pour 
en faire une procédure contradictoire (...) » 

11. Le 25 avril 1994, a p r è s en avoir informé la dé fense , l ' accusa t ion 

soumi t une nouvel le r e q u ê t e u n i l a t é r a l e au j u g e . I m m é d i a t e m e n t ap rès , 

celui-ci t in t u n e aud ience con t rad ic to i r e consacrée à la ques t i on de savoir 

s'il y avai t lieu de d ivu lguer à la défense une dépos i t ion faite pa r C. ap rès 

son aveu d e cu lpab i l i t é . D u r a n t l ' aud ience le r e p r é s e n t a n t de l ' accusa t ion 

décrivi t en ces t e r m e s la ca tégor ie don t re leva ien t les in fo rma t ions visées 

p a r la r e q u ê t e un i l a t é r a l e : 

«(...) la requête était double. D'une part, elle réitérait la première requête 
unilatérale qui concernait la source des informations. D'autre part , elle concernai! des 
éléments d'une na ture telle que le fait même d'aborder la question de savoir de quelle 
catégorie ils relevaient s c i a i t revenu en réalité à révéler celle catégorie; cette 
préoccupation particulière fut expressément examinée dans l'affaire Davis, Johnson and 
Rome [paragraphes 23-24 ci-dessous], où il fut jugé qu'elle constituait l'une des 
exceptions où l'on n'indique même pas la catégorie, de crainte de révéler (...) ce que 
l'on cherche à protéger. » 

12. Le j u g e lut l ' in tégra l i t é de la dépos i t ion non e x p u r g é e et d é c l a r a : 

«En l'espèce, l'accusé, [ C ] , a plaidé coupable. La cause fut ajournée afin de 
permettre à l'accusation d 'entendre l'intéressé. On sait maintenant qu'il a fait une 
déclaration, mais il ne doit pas être cité comme témoin. (...) L'accusation m'a invité à 
prendre connaissance de certaines informations hors du cadre contradictoire, et j ' a i 
estimé que sa requête était fondée et qu'il était approprié que j ' adop te cette 
procédure. Comme je l'ai indiqué, si j'avais change d'avis au cours de l'audience, 
j ' aura is ajourné celle-ci pour inviter la défense à assister au débat. 

Il est évident pour tous, y compris chacun des accusés, que la déposition de C. doit 
avoir traité d'abord de la préparation de l 'attaque pour laquelle l'intéressé a plaidé 
coupable, ainsi que des événements survenus le jour de son arrestation. L'accusation a 
(Ici lare qu'elle ne s o n bail ail pas produire cette pari ie de la déclaration de C. parce que 
des sources d'information sont citées dans le titre ; j ' a i jugé cette at t i tude correcte. (...) » 

C o n f o r m é m e n t à la décis ion du j u g e , un r é s u m é de la déc l a r a t i on de C. 

don t avai t é t é e x p u r g é e t o u t e ré fé rence à des sources d ' i n fo rma t ion fut 

c o m m u n i q u é à la dé fense . 

2. L'argumentation du requérant 

13. Le r e q u é r a n t déposa au procès . Sa thèse consis ta i t à d i re qu'i l 

s 'é ta i t mis d ' accord avec C , qu i é t a i t son beau- f rè re , p o u r e n t e r r e r 

ce r t a in s objets qui , d ' ap rè s ce qu ' i l savai t , ava ien t é té ut i l isés en r appor t 
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avec un vol de vo i tu res . Ces objets p rovena ien t d ' un h o m m e appe l é D.W., 
a u q u e l C. é ta i t en t r a in d ' a c h e t e r u n e vo i tu re . Ils ava ien t é té r emis au 
r e q u é r a n t pa r D.W., d a n s deux p a q u e t s enve loppés d a n s un m a n t e a u 
b r u n , le soir du 26 aoû t 1993. Le r e q u é r a n t déc la ra que C. lui avait 
d e m a n d é d ' e n t e r r e r les p a q u e t s à un endroi t bien précis du c i m e t i è r e . 
C 'es t ce qu ' i l avait fait le soir en ques t ion . Aprè s avoir e n t e r r é les objets , 
il avai t p lacé d a n s un sac le m a n t e a u b r u n et le cou teau ut i l isé pa r lui pour 
c r e u s e r les t rous , puis avai t j e t é le tou t . Il déc la ra ne r i en savoir de 
l ' a t t a q u e à ma in a r m é e qui avait é té p ro je t ée , de la ves te de cou leur 
c la i re , des m e n o t t e s , de la b o m b e à gaz CS , du fusil et des c a r t o u c h e s . 

Il sou t in t qu ' i l avait é té imp l iqué à son insu d a n s l 'associat ion de 
ma l f a i t eu r s pa r un i n f o r m a t e u r , m ê m e s'il ne pouvai t q u e spécu le r q u a n t 
à l ' i den t i t é de celui-ci et à ses mot iva t ions . C. a u r a i t eu u n e re l a t ion avec 
la pe t i t e a m i e de D.W., et ce d e r n i e r a u r a i t che rché , pour se venger , à faire 
cro i re que C. avait é té impl iqué dans un vol à m a i n a r m é e . 

3. Le résumé présenté par le juge au jury 

14. Le 13 ma i 1994, le j u g e , r é s u m a n t l 'affaire à l ' i n ten t ion du ju ry , 
s ' e x p r i m a ainsi : 

« (...) Il ne lait aucun doute, n'est-ce pas, que dans cette affaire une personne au moins 
a fourni des informations ? Sinon, pourquoi la police aurait-elle pris la peine de placer 
des agents en observation ? Toute règle a ses exceptions, et la loi prévoit que si lors de 
son procès un accusé est gêné dans sa défense parce qu'il ne sait pas s'il y a eu ou non un 
informateur, ou bien, dans le cas où il sait qu'il y en a eu un, s'il ne connaît pas son 
identité, il peut présenter une requête au juge, lequel doit se voir communiquer 
l'identité du ou des informateurs et peut obliger l'accusation à donner ce 
renseignement. (...) 

Il vous semblera évident cpie dans une affaire comme celle-ci, où il y a eu au moins un 
informateur, vous devez examiner le mie de ce dernier avec soin et circonspection. Si les 
règles sont respectées tant par la police que par le ou les informateurs, ceux-ci ne 
doivent pas s'entendre recommander de ne pas [sic] provoquer ou favoriser la 
commission d'une infraction, mais si infraction il y a ils peuvent être invités à y jouer 
un rôle et se retrouvent alors un pied dans chaque camp. 

Il se peut naturellement qu'un informateur en fasse t rop; ce qui est suggéré en l'espèce, 
c'est que [D.W.] a organisé une véritable mise en scène d 'at taque à main armée, peut-être 
pour se venger de [C.J, qui tournait autour de sa petite amie, ou pour toute autre raison 
(éventuellement une récompense, comme la défense le suggère); vous devez réfléchir: 
[D.W.] a-t-il tout organisé pour que [Cl.] soit pris en flagrant délit, et [le requérant] s'est-
il trouvé pris dans ce piège, tout comme [S.] aussi peut-être ?» 

C. La p r o c é d u r e d 'appe l 

15. Le r e q u é r a n t saisit la C o u r d ' appe l . Aprè s sa c o n d a m n a t i o n , il 
avai t découver t q u ' à p lus ieurs repr i ses d a n s le passé C . avait livré de 
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fausses in fo rma t ions en é c h a n g e d ' une r é c o m p e n s e . Aussi p e n d a n t la 

p r o c é d u r e le r e q u é r a n t invita-t-i l la C o u r d ' appe l à o r d o n n e r la 

d ivulga t ion de q u e l q u e qua t r e -v ing t -hu i t déc l a ra t ions a n t é r i e u r e m e n t 

faites pa r C. r e l a t i v e m e n t à de p r é t e n d u s aveux é m a n a n t d ' a u t r e s 

d é t e n u s ou à des in fo rma t ions c o n c e r n a n t des infract ions don t C. au ra i t 

é té t é m o i n ou a u r a i t e n t e n d u p a r l e r a lors qu ' i l se t rouvai t en l ibe r té . La 

r e q u ê t e fut r e j e t ée p a r la C o u r d ' appe l , qu i se déc la ra « n o n p e r s u a d é e 

qu ' i l [y eû t ] su f f i s amment d ' é l é m e n t s jus t i f i an t q u e pare i l le d ivulgat ion 

fût o r d o n n é e ». 

16. Le r e q u é r a n t souleva d e u x moyens d ' appe l con t r e sa 

c o n d a m n a t i o n . Le p r e m i e r se r a p p o r t a i t aux décis ions du j u g e de 

p r e m i è r e ins t ance , le second à la dépos i t ion de C. d e v a n t l ' accusat ion . 

L 'ac te d ' appe l c o m p o r t a i t n o t a m m e n t le pas sage suivant : 

«(...) En prononçant le verdict, le juge s'est explicitement référé à l'existence d'un 
informateur ayant joué un rôle dans l 'arrestation de l'appelant et de [C.]. C'était la 
première fois que la défense entendait parler de pareil informateur. 

Selon l'appelant, l 'intérêt de la justice aurait voulu que les éléments que l'accusation 
avait gardés par-devers elle et qui apparemment se rapportaient à un informateur lui 
fussent communiqués. La défense a été objectivement désavantagée dans la 
présentation de sa cause au jury du l'ail de l'impossibilité où elle se trouvait d'établir, 
d'abord, l'existence de cet informateur, et, a fortiori, le rôle joué par lui. Privée de cet 
élément de preuve, la thèse du coup monté présentée par la défense reposait sur une 
simple affirmation, que le jury pourrait bien avoir jugée très peu crédible et absurde. 
(...) 

(...) La défense estime que le texte de la déposition du témoin [C] ou la ou les parties 
de celle-ci qui n'étaient pas couvertes par une immunité ou protection d'intérêt public 
auraient dû lui être communiqués dans leur version brute. En cas d'impossibilité, une 
nouvelle déposition aurait dû être recueillie dont on aurait omis les éléments sensibles. 
La solution choisie, à savoir la communication d'un «résumé», tendait clairement à 
éviter une vraie divulgation d'éléments reconnus pertinents et donc à avantager la 
Couronne et à désavantager la défense.» 

17. Le 6 j u i n 1995, la C o u r d ' appe l conf i rma la c o n d a m n a t i o n du 

r e q u é r a n t . Elle s ' e x p r i m a n o t a m m e n t a in s i : 

«(...) Au cours de la procédure, l'accusation saisit le juge d'une requête unilatérale 
tendant à l'obtention d'une dispense de divulguer certains éléments à la défense, saui à 
lui révéler que les éléments en question se rapportaient à des sources d'information. Le 
juge accueillit cette requête. Par la suite, la défense argua auprès du juge que si l'un 
quelconque des éléments en question concernait la thèse du requérant selon laquelle 
[D.W.] avait monté une cabale à son encontre il devait lui être divulgué. Le 23 mars 
1994, le juge refusa toutefois d'ordonner la divulgation des éléments concernés. 

Ce sont ces décisions du juge qui font l'objet du premier moyen d'appel (...). 
L'appelant soutient que, dans l'intérêt de la justice, les éléments non divulgués 
auraient dû être communiqués à la défense. Nous ne voyons aucun motif d'infirmer la 
décision du juge. Celui-ci précisa que s'il y avait des éléments «susceptibles d'aider la 
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défense» il en ordonnerait la divulgation. Il est clair qu'il a examiné la question avec 
soin avant de rendre sa décision. Ce moyen d'appel est dépourvu de fondement. 

Le second moyen d'appel se rapporte à une déposition à charge du témoin [C.]. Le 
25 avril 1994, la Couronne saisit le juge d'une requête unilatérale tendant à 
l 'approbation de la non-divulgation de la déposition de [ C ] et de la solution de 
rechange proposée par la Couronne, à savoir la communication à la défense d'un 
résumé de ladite déposition. Le juge accueillit la requête et approuva la proposition. 
Là encore, nous n'apercevons aucun motif de désapprouver la décision prise par le juge 
à cet égard. (...) 

En conséquence, nous rejetons cette nouvelle demande d'autorisation d'interjeter 
appel de la condamnation.» 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. L 'ob l iga t ion d e d i v u l g a t i o n i n c o m b a n t à l ' a c c u s a t i o n 

18. Selon la common law, l ' accusa t ion a l 'obl igat ion de d ivu lguer tou te 
d é c l a r a t i o n écr i te ou ora le faite pa r un t é m o i n à c h a r g e et se révé lan t 
i ncompa t ib l e avec u n e dépos i t ion faite pa r le m ê m e t é m o i n au procès . 
L 'obl iga t ion s ' é tend é g a l e m e n t aux déc l a r a t i ons de tous t é m o i n s 
p o t e n t i e l l e m e n t favorables à la défense . 

B. L e s e x c e p t i o n s d ' in térê t p u b l i c à l ' ob l i ga t ion d e d i v u l g a t i o n 

/. Les directives de / ' A t t o r n e y - G é n é r a l (1981) 

19. En d é c e m b r e 1981, VAttorney-Général émi t des d i rec t ives , qu i 
n ' ava ien t pas force d e loi, c o n c e r n a n t les excep t ions à l 'obl igat ion, p révue 
p a r la common law, de c o m m u n i q u e r à la défense ce r t a ins é l é m e n t s de 
p reuve pouvant se révéler ut i les pour elle (Criminal Appeal Reports 1982, 
vol. 74, p . 3 0 2 ; «les d i rec t ives») . Ces di rect ives visaient à codifier les 
règles en m a t i è r e de d ivulga t ion et à d é l i m i t e r le pouvoir qu ' ava i t 
l ' accusa t ion de g a r d e r pa r -devers elle des « é l é m e n t s non explo i tés» . 
L 'a r t ic le 1 des di rect ives définissai t c o m m e suit l ' express ion « é l é m e n t s 
non exploi tés » : 

«i. L'ensemble des témoignages et documents non inclus dans le dossier de mise en 
accusation communiqué à la défense; ii. les déclarations de tous témoins devant être 
appelés à déposer à l'audience de mise en accusation et (s'ils ne figurent pas au 
dossier) tous documents auxquels il est fait référence dans ces déclarations; iii. la 
version brute de toutes déclarations expurgées ou résumées incluses dans le dossier de 
mise en accusation. » 

D ' a p r è s l 'ar t icle 2, tout é l é m e n t re levan t de ce t t e déf ini t ion devai t ê t r e 
c o m m u n i q u é à la défense si « (...) il a [vai t ] u n e inc idence su r l ' infract ion 
ou les infract ions r ep rochées et sur les c i rcons tances e n t o u r a n t l 'affaire ». 
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20. D ' a p r è s les d i rec t ives , l 'obl igat ion de d ivulga t ion é ta i t a ssor t i e du 
pouvoir d i s c ré t i onna i r e p o u r le r e p r é s e n t a n t de l ' accusa t ion de g a r d e r 
pa r -devers lui des é l é m e n t s p e r t i n e n t s lorsque ces é l é m e n t s re leva ien t de 
l 'une des ca tégor ies définies à l 'ar t icle 6. L ' une de ces ca tégor ies (6 iv) 
englobai t des é l é m e n t s « sens ib l e s» que , de ce fait, il valai t m ieux , dans 
l ' in té rê t publ ic , ne pas d ivu lguer . Ces é l é m e n t s sens ib les é t a i en t ainsi 
définis : 

« (...) a) ceux qui touchent à des questions intéressant la sécurité nationale, émanent 
d'un agent des services de sécurité ou divulguent l'identité d'un agent des services de 
sécurité qui ne pourrait plus être utilisé par lesdits services une fois son identité connue ; 
b) ceux qui émanent d'un informateur ou divulguent l'identité d'un informateur lorsqu'il 
y a des raisons de craindre que la divulgation de l'identité de l'intéressé compromettrait 
sa sécurité ou celle de sa famille; c) ceux qui émanent d'un témoin ou divulguent 
l 'identité d'un témoin qui courrait le risque d'être agressé ou de laire l'objet 
d'intimidations si son identité venait à être connue; d) ceux qui comportent des 
précisions qui, si elles venaient à être connues, pourraient faciliter la commission 
d'autres infractions ou alerter une personne non détenue du fait que des soupçons 
pèsent sur elle, ou qui trahissent une forme inhabituelle de surveillance ou une méthode 
inhabituelle de découverte d'une infraction; e) ceux qui ne sont fournis qu'à condition 
que le contenu n'en soit pas divulgué, du moins tant qu 'une assignation n'a pas été 
signifiée au fournisseur, par exemple à un cadre bancaire; f) ceux qui se rapportent à 
d'autres infractions ou allégations graves d'infractions commises par une personne non 
accusée ou qui révèlent des condamnations antérieures ou d 'autres précisions de nature à 
nuire à cette personne ; g) ceux qui comportent des détails d'ordre privé concernant leur 
auteur et qui pourraient compromettre la paix de son ménage. » 

Aux t e r m e s de l 'ar t icle 8, « p o u r d é t e r m i n e r s'il y a lieu ou non de 
d ivu lguer des déc l a r a t i ons c o n t e n a n t des é l é m e n t s sensibles , il convient 
de m é n a g e r un équi l ib re e n t r e le d e g r é de sensibi l i té des é l é m e n t s en 
ques t i on et la m e s u r e d a n s laquel le les in fo rma t ions en cause p o u r r a i e n t 
a ide r la défense ». La décis ion de savoir si l ' équi l ibre à m é n a g e r dans une 
affaire d o n n é e nécess i te ou non la d ivulga t ion d ' é l é m e n t s sensibles 
a p p a r t e n a i t à l ' accusa t ion , qu i devai t c e p e n d a n t s t a t u e r en faveur de la 
d ivulgat ion en p ré sence du m o i n d r e d o u t e . S'il se révéla i t , avan t ou 
p e n d a n t le procès , q u ' u n e ques t ion t o u c h a n t à l 'obl igat ion de d ivulguer 
é ta i t e n j e u mais q u ' u n e d ivulga t ion ne sera i t pas d a n s l ' in té rê t public , à 
cause du c a r a c t è r e sensible des é l é m e n t s conce rnés , l ' accusa t ion devai t 
ê t r e a b a n d o n n é e . 

2. R. v. W a r d (1992) 

21 . Depu i s 1992, les d i rect ives ont é té r e m p l a c é e s p a r la common law, e t 
n o t a m m e n t pa r une série de décis ions r e n d u e s p a r la C o u r d ' appe l . 

D a n s sa décis ion R. v. Ward (Weekly Law Reports 1993, vol. 1, p . 619), la 
C o u r d ' appe l se p e n c h a su r les obl iga t ions de l ' accusa t ion en m a t i è r e de 
d ivulga t ion des é l é m e n t s de p reuve à la défense et sur la p r o c é d u r e à 
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suivre lo r sque l ' accusa t ion sou t i en t q u e ce r t a in s é l é m e n t s sont couver t s 

par une i m m u n i t é d ' i n t é r ê t publ ic . Elle soul igna q u e c 'é ta i t au t r i buna l 

et non à l ' accusa t ion qu ' i l a p p a r t e n a i t de d i re où se s i tua i t , d a n s une 

affaire d o n n é e , le j u s t e équi l ib re à m é n a g e r . A cet égard , elle d é c l a r a : 

«(...) En agissant comme juge en sa propre cause sur la question de l ' immunité 
d'intérêt public en l'espèce, l'accusation a commis un nombre important d 'erreurs qui 
ont nui à l'équité de la procédure. Aussi des considérations de politique judiciaire 
renforcent-elles beaucoup l'idée qu'il ne serait pas bon d'autoriser l'accusation à 
garder par-devers elle des documents pertinents sans en informer la défense. Si, dans 
une espèce tout à fait exceptionnelle, l'accusation n'est pas disposée à faire trancher la 
question de l ' immunité d'intérêt public par une juridiction, le résultat doit en être 
inévitablement l'abandon des poursuites.» 

La C o u r d ' appe l décrivit c o m m e suit l 'exercice de mise en ba lance 

devan t ê t r e accompli pa r le j u g e : 

« (...) le juge met en balance, d'une part, le caractère souhaitable d'une préservation 
de l'intérêt public à ne pas divulguer, et, de l 'autre, l'intérêt de la justice. Lorsque ce 
dernier est en jeu dans une affaire pénale touchant et concernant la liberté, voire, à 
l'occasion, la vie, le poids qu'il convient de lui accorder est évidemment très important. » 

3. R. v. T revor Douglas K. (1993) 

22. D a n s sa décis ion .S. v. Trevor Douglas K. (Criminal Appeal Reports 1993, 

vol. 97, p . 342) , la C o u r d ' appe l soul igna q u e p o u r effectuer l 'exercice de 

mise en ba lance visé d a n s l ' a r rê t Ward, le t r i buna l doit e x a m i n e r l u i -même 

de visu les é l é m e n t s l i t ig ieux : 

«La Cour d'appel estime que le fait d'exclure des preuves sans que la possibilité ail 
été donnée de vérifier leur pertinence et leur importance s'analyse en une irrégularité 
matérielle. Lorsque l'accusation invoque une immunité d'intérêt public pour un 
document, c'est au tribunal qu'il appartient de décider si l 'argument peut être accueilli 
ou non. Pour ce faire, le tribunal doit se livrer à un exercice de mise en balance. Cet 
exercice ne peut être effectué que par le juge lui-même, qui doit examiner ou analyser 
de visu les preuves, de manière à pouvoir les met t re en rapport avec les faits. Ce n'est que 
de cette manière qu'il peut être en mesure de mettre en balance l'intérêt de reconnaître 
une immunité d'intérêt public et l 'intérêt de garantir à la partie sollicitant la 
divulgation des éléments litigieux l'équité de la procédure.» 

La C o u r d ' appe l préc isa é g a l e m e n t q u e lo r squ 'un accusé la saisit au 

mot i f q u e l ' accusa t ion a, de m a n i è r e i l légi t ime, g a r d é ce r t a in s é l é m e n t s 

pa r -deve r s elle, il lui faut e x a m i n e r e l l e - m ê m e les é l é m e n t s en ques t i on 

d a n s le c ad re d ' une p r o c é d u r e non con t r ad i c to i r e . 

4. R. v. Davis , J o h n s o n a n d Rowe (1993) 

23. D a n s sa décision R. v. Davis, Johnson and Rowe (Weekly Law Reports 

1993, vol. 1, p . 613), la C o u r d ' appe l j u g e a qu ' i l n ' é t a i t pas nécessa i re 
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d a n s c h a q u e espèce q u e l ' accusa t ion informe la défense de son souhai t 
d ' i nvoquer u n e i m m u n i t é d ' i n t é r ê t publ ic . Elle décrivi t à cet éga rd trois 
p r o c é d u r e s d i f férentes . 

La p r e m i è r e , qu ' i l y a lieu de suivre en géné ra l , cons is te pour 
l ' accusa t ion à in fo rmer la défense qu 'e l le sollicite du t r ibuna l une 
décision et à i nd ique r au moins à la défense quel le ca t égor i e d ' é l é m e n t s 
elle d é t i e n t . La défense se voit a lors d o n n e r l 'occasion de fo rmule r des 
obse rva t ions a u t r i buna l . 

D a n s le cad re de la d e u x i è m e p r o c é d u r e , en r evanche , là où la 
d ivulga t ion de la ca tégor ie don t re lèvent les é l é m e n t s en ques t ion 
abou t i r a i t de fait à révé ler ce q u e l ' accusa t ion aff irme ne pouvoir l ' ê t re , 
l ' accusat ion doit aussi in fo rmer la défense q u ' u n e r e q u ê t e va ê t re 
ad re s sée au t r i b u n a l , ma i s elle n ' es t pas obl igée de faire conna î t r e la 
ca t égor i e dont re lèvent les é l é m e n t s en ques t ion , et la r e q u ê t e est 
formulée d a n s le c ad re d ' u n e p r o c é d u r e non con t r ad i c to i r e . 

La t ro i s i ème p r o c é d u r e s ' app l iquera i t d a n s un cas excep t ionne l , où la 
d ivu lga t ion du fait m ê m e q u ' u n e r e q u ê t e u n i l a t é r a l e va ê t r e i n t rodu i t e 
é q u i v a u d r a i t de fait à révéler la n a t u r e des p reuves en ques t ion . D a n s ce 
cas , l ' accusa t ion p o u r r a i t saisir le t r i buna l d 'une r e q u ê t e u n i l a t é r a l e sans 
en ave r t i r la défense . 

24. La C o u r d ' appe l observa q u e , si les r e q u ê t e s u n i l a t é r a l e s l imi ta i en t 
les droi t s de la défense d a n s ce r t a ins cas, la seule solut ion de r echange 
cons i s te ra i t à obl iger l ' accusa t ion à choisir e n t r e suivre u n e p r o c é d u r e 
con t r ad i c to i r e ou a b a n d o n n e r les pou r su i t e s , et d a n s des cas r a r e s mais 
g raves , l ' abandon des pou r su i t e s dans le bu t de p r o t é g e r des é l é m e n t s 
sens ib les sera i t c o n t r a i r e à l ' in té rê t publ ic . Elle évoqua le rôle i m p o r t a n t 
j o u é p a r le j u g e d a n s le cont rô le de l 'opinion de l ' accusa t ion q u a n t au j u s t e 
équi l ib re à m é n a g e r et fit observer q u e m ê m e d a n s les cas où le c a r a c t è r e 
sensible des i n fo rma t ions r e q u é r a i t u n e p r o c é d u r e non con t rad ic to i re la 
défense bénéficiai t d ' une « p r o t e c t i o n aussi g r a n d e qu ' i l [é ta i t ] possible 
de lui d o n n e r sans qu ' i l ne soit p o r t é a t t e i n t e à l ' in té rê t pub l ic» . Enfin, 
elle soul igna qu ' i l incombai t au t r i buna l de c o n t i n u e r à survei l ler la 
s i t ua t ion au fur et à m e s u r e q u e le procès avança i t . Il é ta i t possible que 
su rg i s sen t a u cours du déba t des ques t ions de n a t u r e à affecter l 'équi l ibre 
r e c h e r c h é et à ex iger une d ivulga t ion de ce r t a ines d o n n é e s «afin de 
g a r a n t i r à l 'accusé l ' équ i té de la p r o c é d u r e ». Aussi fallait-il veil ler à ce 
q u e ce soit le m ê m e j u g e ou la m ê m e fo rma t ion d é j u g e s qui connaisse de 
la r e q u ê t e et qui a s su re la condu i t e du procès . 

5. R. v. K e a n e (1994) 

25. D a n s sa décision>t. v. Keane (Weekly Law Reports 1994, vol. 1, p . 747), la 
C o u r d ' appe l soul igna q u e dès lors q u e la p r o c é d u r e non con t rad ic to i re 
déc r i t e d a n s R. v. Davis, Johnson and Rowe é ta i t « c o n t r a i r e au pr incipe 
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g é n é r a l d ' une j u s t i c e ouve r t e en m a t i è r e péna l e » il ne fallait y r ecour i r q u e 
d a n s des cas excep t ionne l s . O n ass i s te ra i t à u n e abdica t ion du devoir de 
l ' accusa t ion si, p a r excès de p r é c a u t i o n , celle-ci se con t en t a i t de « d é v e r s e r 
devan t le t r i buna l tous ses é l é m e n t s non explo i tés , s 'en r e m e t t a n t à lui p o u r 
les t r i e r , i n d é p e n d a m m e n t de leur p e r t i n e n c e pour les ques t ions ac tue l les 
ou po t en t i e l l e s» . Ainsi , l ' accusa t ion ne devai t p rodu i r e devan t le t r i buna l 
q u e les d o c u m e n t s qu 'e l le j u g e a i t p e r t i n e n t s et souha i t a i t ne pas devoir 
d ivu lguer . Les é l é m e n t s « p e r t i n e n t s » é t a i en t ceux q u e , de façon 
r a i sonnab le , l ' accusa t ion pouvai t cons idé re r c o m m e i. p e r t i n e n t s ou 
é v e n t u e l l e m e n t p e r t i n e n t s pour un aspect de la cause , ii. sou levant ou 
suscept ib les de soulever u n e nouvel le ques t ion don t l ' ex is tence ne 
t r a n s p a r a i s s a i t pas des p reuves q u e l ' accusa t ion e n t e n d a i t u t i l i ser , ou 
iii. r e ce l an t un r i sque réel (et non p u r e m e n t imag ina i r e ) de fournir 
des indica t ions q u a n t à des p reuves re levan t des poin ts i et ii. 
E x c e p t i o n n e l l e m e n t , en cas de d o u t e q u a n t à la p e r t i n e n c e des d o c u m e n t s 
ou t é m o i g n a g e s en cause , le t r i buna l pouvai t ê t r e invité à s t a t u e r su r la 
ques t ion . Afin d ' a ide r l ' accusat ion à déc ide r si des é l é m e n t s en sa 
possession é t a i en t « p e r t i n e n t s » et p o u r facil i ter au j u g e l ' accompl isse
m e n t d e son exerc ice de mise en ba l ance , la défense avait la facul té 
d ' i nd ique r tout moyen ou tou t e ques t ion qu 'e l l e e n t e n d a i t soulever . 

6. R. v. R a s h e e d (1994) 

26. D a n s sa décis ion R. v. Rasheed (The Times, 20 m a i 1994), la C o u r 
d ' appe l j u g e a q u e l 'omission pa r l ' accusa t ion de d ivulguer le fait q u ' u n 
t é m o i n à cha rge dont la dépos i t ion est c o n t e s t é e a sollicité ou o b t e n u u n e 
r é c o m p e n s e p o u r les in fo rma t ions fournies p a r lui cons t i tue u n e 
i r r égu l a r i t é de fond jus t i f ian t l ' in f i rmat ion d ' u n e c o n d a m n a t i o n . 

7. R. v. W i n s t o n Brown (1994) 

27. D a n s sa décis ion R. v. Winston Brown (Criminal Appeal Reports 1995, 
vol. 1, p . 191), la C o u r d ' appe l passa en revue le f o n c t i o n n e m e n t des 
d i rec t ives . Elle d é c l a r a : 

«L'objectif poursuivi par VAtlorney-General était indubitablement d'améliorer la 
pratique existante de divulgation des données par la Couronne. C'est là un objectif 
louable. Mais VAtlorney-General ne cherchait pas à créer des règles de droit, ce qui eût 
d'ailleurs certainement excédé ses pouvoirs (...). Les directives ne sont qu'un ensemble 
d'instructions à l 'attention des juristes du service des poursuites de la Couronne et des 
représentants de celle-ci (...). Considérées simplement comme un ensemble 
d'instructions destinées aux procureurs, les directives seraient insusceptibles de 
critique si elles suivaient exactement les contours de l'obligation de divulgation que 
prévoit la common law (...). En revanche, si jugées à l'aune des critères actuels les 
directives réduisent les obligations que la common law fait peser sur la Couronne et 
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réduisent ainsi les droits que la common law garantit aux accusés, elles doivent être 
réputées pro tanto illégales (...) 

[Aujourd 'hui , les directives enfreignent les exigences du principe de divulgation sous 
un certain nombre d'aspects d'une importance capitale. Premièrement, la décision 
rendue dans l'affaire Ward a établi qu'il appartient au tribunal et non au représentant de 
l'accusation de trancher les questions litigieuses concernant les données susceptibles 
d'être divulguées, et de statuer sur les motifs juridiques avancés pour justifier la non-
production d'éléments pert inents (...). Aux fins de la présente espèce, il y a un point qui 
revêt une importance cruciale: il ne ressort absolument pas des directives que c'est au 
tribunal qu'il appartient en définitive de se prononcer sur la nécessité ou non de 
divulguer (...). Deuxièmement, les directives ne présentent pas de manière exhaustive 
l'obligation de divulgation que fait peser \acommon law sur l'accusation (R. v. Ward, pp. 25 
et 681D). Dans cette mesure également, elles sont dépassées. Troisièmement, les 
directives ont été rédigées avant que n'interviennent des changements très importants 
dans le domaine de l ' immunité d'intérêt public. [Ajinsi, l'article 6 des directives est 
libellé d'une manière telle que le procureur jouit d'un pouvoir discrétionnaire en la 
matière (...). Beaucoup de ce qui relève de la catégorie des «éléments sensibles» est, à 
n'en pas douter, couvert par la notion d' immunité d'intérêt public. Mais ce n'est pas le 
cas de toutes les données (...)» 

8. R. v. T u r n e r (1994) 

28. D a n s sa décis ion R. v. Turner (Weekly Law Reports 1995,vol. 1, p . 264), 
la C o u r d ' appe l , r e v e n a n t sur l 'exercice de mise en ba l ance , déc la ra 
n o t a m m e n t : 

« Depuis la décision if. v. Word (...), on constate une tendance croissante, de la part des 
accusés, à solliciter la divulgation des noms et du rôle joué par les informateurs en 
soutenant que ces éléments revêtent une importance essentielle pour leur défense. On 
a vu se multiplier les défenses consistant à dire que l'accusé avait été victime d'un coup 
monté, ainsi que les allégations de recours à la contrainte par les autorités, choses qui 
étaient rares par le passé. Nous souhaitons att irer l 'attention des juges sur la nécessité 
d'examiner avec un soin particulier les demandes de divulgation de précisions 
concernant des informateurs. Les juges doivent faire preuve de beaucoup de 
discernement pour déterminer si sont justifiées les allégations selon lesquelles l'accusé 
a besoin de connaître pareilles précisions au motif que celles-ci revêtent une importance 
essentielle pour sa défense. Si elles ne le sont pas, il faut alors que le juge adopte une 
att i tude de fermeté pour refuser d'ordonner la divulgation des données litigieuses. Il est 
manifeste que l'on peut distinguer entre les affaires où les circonstances font apparaître 
qu'il n'y a aucune possibilité réaliste que les renseignements concernant l 'informateur 
aient une incidence sur les questions à trancher et celles où les circonstances laissent 
entrevoir pareille possibilité. Là encore, il y a des affaires où l 'informateur est un 
informateur et rien de plus, et il y en a d 'autres où l 'informateur peut avoir participé 
aux faits constitutifs de l'infraction ou à dos faits l'ayant entourée ou suivie. Même là où 
l'informateur a participé à semblables faits, le juge doit se demander si le rôle joué par 
celui-ci a une incidence telle sur une question présentant un intérêt actuel ou potentiel 
pour la défense qu'il rend nécessaire la divulgation sollicitée (...) 

Qu'il nous suffise de dire qu'en l'espèce nous sommes convaincus que les 
renseignements relatifs à l 'informateur révélaient sa participation aux événements en 
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rapport avec l'infraction, ce qui, combine avec la manière dont la défense s'est articulée 
d'emblée, l'accusé affirmant être la victime d'un coup monté, faisait ressortir la 
nécessité pour la défense de connaître l'identité de l 'informateur et le rôle joué par lui 
à cet égard. En conséquence, si l'on applique le principe énoncé dans la décision R. c. 
Keane (...) aux faits de la présente espèce, il ne peut y avoir qu'une réponse à la question 
de savoir si les données relatives à l 'informateur étaient d'une importance telle pour les 
questions présentant un intérêt actuel ou potentiel pour l.i défense que l'équilibre que le 
juge avait à ménager plaidait net tement en faveur d'une divulgation.» 

.9. La loi de 1996 sur la procédure pénale et les enquêtes 

29. A la su i te du procès du r e q u é r a n t un nouveau r é g i m e légal 
p réc i san t l 'obl igat ion de d ivulga t ion i n c o m b a n t à l ' accusa t ion est e n t r é 
en v igueur en A n g l e t e r r e et au pays de Gal les . En ve r tu de la loi de 1996, 
l ' accusa t ion doi t o p é r e r une « p r e m i è r e d ivu lga t ion» de l ' ensemble des 
é l é m e n t s non divulgués a n t é r i e u r e m e n t qui , de l 'avis du p r o c u r e u r , 
p o u r r a i e n t affaiblir la thèse de l ' accusa t ion . L 'accusé doit alors 
s o u m e t t r e à l ' accusa t ion et au t r i buna l u n e déc la ra t ion exposan t d a n s ses 
g r a n d e s l ignes la n a t u r e de sa défense et les ques t ions sur lesquel les il 
n 'es t pas d ' accord avec l ' accusa t ion . Celle-ci opè re a lors u n e «seconde 
d ivu lga t ion» de l ' ensemble des é l é m e n t s p r é c é d e m m e n t non divulgués 
« d o n t on peu t r a i s o n n a b l e m e n t suppose r qu ' i l s peuven t a ider la défense 
de l 'accusé tel le q u e celle-ci se dégage de la déc l a r a t i on de dé fense» . La 
m a n i è r e dont l ' accusa t ion s ' acqu i t t e de ses obl iga t ions en m a t i è r e de 
d ivulga t ion peu t ê t r e con t rô lée pa r le t r i buna l sur d e m a n d e de l 'accusé. 

C. L'« a v o c a t s p é c i a l » 

30. A la su i te des a r r ê t s r e n d u s pa r la C o u r e u r o p é e n n e des Dro i t s de 
l ' H o m m e d a n s les affaires C h a h a l c. R o y a u m e - U n i (15 n o v e m b r e 1996, 
Recueil des arrêts et décisions 1996-V) et T inne l ly & Sons Ltd et a u t r e s et 
McElduff et a u t r e s c. R o y a u m e - U n i (10 ju i l l e t 1998, Recueil 1998-IV), le 
R o y a u m e - U n i a adop té un disposit i f p révoyan t la dés igna t ion d 'un 
«avoca t spéc ia l» d a n s c e r t a i n e s affaires t o u c h a n t à la sécur i té na t i ona l e . 
Les d isposi t ions en sont c o n t e n u e s d a n s la loi de 1997 sur la C o m m i s s i o n 
spéciale de r ecour s en m a t i è r e d ' i m m i g r a t i o n (Spécial Immigration Appeals 
Commission Act - « la loi de 1997») et d a n s la loi de 1998 sur l ' I r lande du 
Nord (Northern IrelandAct - « la loi de 1998») . En ve r tu de ce t t e légis la t ion, 
lorsqu ' i l est nécessa i re pour des motifs t e n a n t à la sécur i t é na t iona le que 
le t r i b u n a l saisi siège à huis clos en l ' absence de la p e r s o n n e conce rnée et 
de ses r e p r é s e n t a n t s , Y Attorney-Général p eu t dé s igne r un avocat spécial 
pour a s s u m e r d a n s la p r o c é d u r e les i n t é r ê t s de la p e r s o n n e conce rnée . L a 
légis lat ion prévoit que l 'avocat spécial n 'es t toutefois pas « r e sponsab l e 
envers la p e r s o n n e dont il est cha rgé d ' a s s u m e r les i n t é r ê t s » , ce qu i a 
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p o u r effet d ' a u t o r i s e r et d 'obl iger l 'avocat spécial à g a r d e r sec rè te t ou t e 

in fo rmat ion ne pouvan t ê t r e d ivu lguée . 

3 1 . Ainsi , pa r e x e m p l e , en m a t i è r e d ' i m m i g r a t i o n les règles 

p e r t i n e n t e s au r ega rd de la loi de 1997 sont c o n t e n u e s dans le r è g l e m e n t 

de p r o c é d u r e de 1998, pris pour l ' appl ica t ion de la loi sur la C o m m i s s i o n 

spéciale de recours en m a t i è r e d ' i m m i g r a t i o n (Statutory Instrument n" 1998/ 

1881). L 'a r t i c le 3 de ce r è g l e m e n t de p r o c é d u r e prévoit que , d a n s 

l 'exercice de ses fonct ions, la C o m m i s s i o n de recours veille à ce 

q u ' a u c u n e d ivulga t ion d ' i n fo rma t ions n 'a i t lieu qu i soit co n t r a i r e aux 

in t é r ê t s de la sécur i t é na t i ona l e , aux re la t ions i n t e r n a t i o n a l e s du 

R o y a u m e - U n i , à la découve r t e ou à la p r éven t i on des infract ions , ou en 

tou t e s a u t r e s c i r cons tances où pare i l le d ivu lga t ion sera i t de n a t u r e à 

nu i re à l ' in té rê t publ ic . L 'ar t ic le 7 se r a p p o r t e à l 'avocat spécial ins t i tué 

pa r l 'ar t icle 6 de la loi de 1997. Il prévoit n o t a m m e n t ce qu i sui t : 

«7. (...) 

4) La fonction de l'avocat spécial est de représenter les intérêts de rappelant 

a) en formulant des observations devant la Commission de recours dans toute 
procédure dont l'appelant ou son représentant sont exclus; 

b) en contrc-intcrrogcant les lémoins dans toute procédure de ce type ; 

c) en présentant des observations écrites à la Commission de recours. 

5) Sauf ce qui est dit aux paragraphes 6 à 9, l'avocat spécial ne peut communiquer 
directement ou indirectement avec l'appelant ou son représentant sur aucune question 
liée à la procédure devant la Commission de recours. 

6) L'avocat spécial peut communiquer avec l'appelant et son représentant à tout 
moment avant que le ministre ne lui soumette les éléments en cause. 

7) A tout moment après que le ministre a communiqué les éléments en cause 
conformément à l'article 10 § 3, l'avocat spécial peut demander à la Commission de 
recours des instructions l'autorisant à solliciter de l'appelant ou de son représentant 
des informations en rapport avec la procédure. 

8) La Commission de recours informe le ministre de toute demande d'instructions 
formulée au titre du paragraphe 7, et le ministre doit, dans un délai précisé par la 
Commission de recours, informer celle-ci de toute objection qu'il peut avoir à la 
communication des informations sollicitées ou à la forme proposée pour cette 
commu nication. 

9) Lorsque le ministre formule une objection au ti tre du paragraphe 8, l'article 1 1 
s'applique en tant que de besoin. 

( . . . )» 

Les ar t ic les 10 et 11, a u x q u e l s l 'ar t icle 7 se ré fè re , p révo ien t : 

«10. 1) Si le ministre entend s'opposer au recours, il doit, au plus tard dans les 
quarante-deux jours de la réception par lui d'une copie de l'acte d'appel, 

a) produire devant la Commission de recours un résumé des faits sous-jacents à la 
décision at taquée, ainsi que les motifs de cette décision ; 
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b) informer la Commission de recours des raisons pour lesquelles il s'oppose au 
recours ; el 

c) produire devant la Commission de recours une déclaration relative aux preuves 
invoquées par lui à l'appui. 

2) Lorsque le ministre s'oppose à ce que des éléments mentionnés au paragraphe 1 
soient divulgués à l'appelant ou à son représentant , il doit également 

a) énoncer les raisons de son objection ; 

b) produire une description des éléments litigieux revêtant une forme pouvant être 
montrée à l 'appelant, si et dans la mesure où il lui est possible de le faire sans divulguer 
d'informations contraires à l'intérêt public. 

3) Lorsqu'il formule une objection au titre du paragraphe 2, le ministre doit dès que 
possible met t re à la disposition de l'avocat spécial les éléments qu'il a produits devant la 
Commission de recours en vertu des paragraphes 1 et 2. 

1 1 . 1 ) La procédure visée au présent article se déroule en l'absence de l'appelant et 
de son représentant . 

2) La Commission de recours s tatue sur la question de savoir s'il convient ou non 
d'entériner l'objection du ministre. 

3) Elle invite au préalable l'avocat spécial à soumettre des observations écrites. 

4) Après avoir examiné les observations soumises au titre du paragraphe 3, elle peut 

a) inviter l'avocat spécial à formuler des observations orales ; ou 

b) entériner les objections du ministre sans inviter l'avocat spécial à soumettre de 
nouvelles observations. 

ô) Lorsque la Commission de recours entend passer outre l'objection du ministre ou 
inviter celui-ci à produire des éléments sous une forme différente de celle sous laquelle il 
les a produits au litre de l'article 10 § 2 b), elle doit inviter le ministre et l'avocat spécial 
à formuler des observations orales. 

6) Lorsque 

a) la Commission de recours passe outre l'objection du ministre ou lui demande de 
produire des éléments sous une forme différente de celle sous laquelle il les a produits 
au titre de l'article 10 § 2 b), el que 

b) le ministre souhaite s'opposer au recours, 

il ne doit être invité à divulguer aucun élément couvert par l'objection rejelée s'il 
choisit de ne pas s'en prévaloir en s'opposant au recours.» 

32. D a n s le con tex te de la p r o c é d u r e re la t ive à l 'égal i té en m a t i è r e 

d ' emplo i en I r l ande du Nord , le r é g i m e mis en place p a r les ar t ic les 90 à 

92 de la loi de 1998 et pa r les ar t ic les p e r t i n e n t s du r è g l e m e n t de 

p r o c é d u r e est i den t ique au m é c a n i s m e a d o p t é en ve r tu de la loi de 1997 

(ci-dessus) . 

33. De surcro î t , le g o u v e r n e m e n t a déposé il y a peu devan t le 

p a r l e m e n t d e u x pro je t s qu i p révo ien t la dés igna t ion d'« avocats 

s p é c i a u x » ( i n t e rvenan t dans les m ê m e s condi t ions) d a n s d ' a u t r e s 
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c i r cons tances . Le proje t de 1999 sur les c o m m u n i c a t i o n s é l ec t ron iques 
prévoit la dés igna t ion d ' un « r e p r é s e n t a n t spéc ia l» d a n s les p r o c é d u r e s 
devan t un t r i buna l des c o m m u n i c a t i o n s é l ec t ron iques d e v a n t ê t r e é tabl i 
pour e x a m i n e r les p la in tes re la t ives à l ' i n t e rcep t ion et à l ' i n t e rp r é t a t i on 
des c o m m u n i c a t i o n s é l ec t ron iques . D a n s le con t ex t e de la p r o c é d u r e 
péna le , le projet de 1999 sur la j u s t i c e p o u r les j e u n e s et les p reuves en 
m a t i è r e péna l e prévoit la dé s igna t i on p a r le t r i buna l d ' u n avocat spécial 
d a n s tous les cas où un j u g e in t e rd i t à u n accusé non r e p r é s e n t é de con t r e -
i n t e r r o g e r p e r s o n n e l l e m e n t le p l a ignan t qui se dit v ic t ime d ' une 
infract ion sexuel le . 

PROCÉDURE DEVANT LA COMMISSION 

34. M. Fi t t a saisi la C o m m i s s i o n le 30 n o v e m b r e 1995. Il a l légua i t que 
son procès en p r e m i è r e ins tance et la p r o c é d u r e d e v a n t la C o u r d ' appe l 
ava ien t violé les dro i t s à lui g a r a n t i s pa r l 'ar t icle 6 §§ 1, 2 et 3 b) et d) de 
la Conven t i on . 

35 . La C o m m i s s i o n a déc la ré la r e q u ê t e (n° 29777/96) recevable le 
15 s e p t e m b r e 1997. D a n s son r a p p o r t d u 20 oc tobre 1998 (ancien ar t icle 
31 de la Conven t i on ) elle formule l 'avis, p a r d ix-hui t voix con t r e douze , 
qu ' i l n 'y a pas eu viola t ion de l 'ar t ic le 6 § 1 combiné avec l 'ar t ic le 6 § 3 b) 
et d ) , et , à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 6 § 2. Le 
t ex t e i n t é g r a l de son avis et de l 'opinion d i ss iden te don t il s ' a ccompagne 
f igure en a n n e x e au p r é s e n t a r r ê t . 

CONCLUSIONS PRÉSENTÉES À LA COUR 

36. D a n s son m é m o i r e c o m m e à l ' aud ience , le r e q u é r a n t a invité la 
C o u r à j u g e r que , cons idé rées g l o b a l e m e n t , les p r o c é d u r e s suivies devan t 
la Crown Court et la C o u r d ' appe l ont violé l 'ar t icle 6 § 1 de la Conven t ion 
combiné avec l 'ar t ic le 6 § 3 b) et d ) , et à lui accorder u n e sat isfact ion 
équ i t ab l e au t i t r e de l 'ar t ic le 4 1 . Il n ' a pas m a i n t e n u le gr ief t i ré de 
l 'ar t icle 6 § 2 qu' i l avai t soulevé devan t la C o m m i s s i o n . 

Le G o u v e r n e m e n t d e m a n d e pour sa p a r t à la C o u r de d i re qu ' i l n 'y a 
pas eu viola t ion de la Conven t i on en l ' espèce . 

EN DROIT 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 §§ 1 ET 3 b) ET 
d) DE LA C O N V E N T I O N 

37. Le r e q u é r a n t a l lègue q u e , pr i ses e n s e m b l e , les p r o c é d u r e s devant 
la Crown Court et la C o u r d ' appe l ont violé les dro i t s à lui g a r a n t i s p a r 
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l 'ar t ic le 6 §§ 1 et 3 b) et d) de la Conven t ion , don t les p a r t i e s p e r t i n e n t e s 
en l 'espèce sont ainsi l ibe l lées : 

« l, Toute personne a droit à ce que sa cause soit entendue équitablemctit, 
publiquement et dans un délai raisonnable, par un tribunal indépendant et impartial, 
établi par la loi, qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. (...) 

(...) 

3 . Tout accusé a droit notamment à: 

(...) 

b) disposer du temps et des facilités nécessaires à la préparation de sa défense ; 

(•••) 

d) interroger ou faire interroger les témoins à charge et obtenir la convocation et 
l 'interrogation des témoins à décharge dans les mêmes conditions que les témoins à 
charge ; 

( . . . ) .> 

38. L ' in t é ressé cons idère q u e tou t e omiss ion de d ivu lguer des p reuves 
p e r t i n e n t e s sape le dro i t à un procès équ i t ab le . Avec le G o u v e r n e m e n t et 
la C o m m i s s i o n , il r e conna î t q u e le droi t à une d ivu lga t ion in tég ra le n 'es t 
pas absolu et peu t , lo rsque sont poursuivis des bu t s l ég i t imes , tels que la 
p ro t ec t i on de la sécur i t é na t iona l e , de t émo ins vu lné rab l e s ou de sources 
d ' i n fo rma t ion , ê t r e soumis à des l imi ta t ions , ma i s il e s t ime q u e tou te 
r e s t r i c t ion aux dro i t s de la défense doit ê t re s t r i c t e m e n t p r o p o r t i o n n é e 
et assor t ie de g a r a n t i e s p rocédu ra l e s p r o p r e s à c o m p e n s e r le h a n d i c a p 
infligé à la défense . T o u t en a d m e t t a n t que d a n s c e r t a i n e s c i r cons tances 
il p o u r r a i t ê t r e nécessa i re , d a n s l ' in té rê t publ ic , d ' exc lu re l 'accusé et ses 
r e p r é s e n t a n t s de la p r o c é d u r e de d ivulga t ion , il sou t i en t que les aud iences 
non con t rad ic to i r e s devan t le j u g e ( p a r a g r a p h e s 10-12 ci-dessus) ont violé 
l 'ar t icle 6 de la Conven t ion , dès lors qu 'e l les n 'offra ient a u c u n e g a r a n t i e 
con t r e les p réven t ions ou e r r e u r s j ud ic i a i r e s et qu ' i l n 'y fut pas possible de 
p r é s e n t e r des a r g u m e n t s au n o m de l 'accusé. 

39. Le r e q u é r a n t e s t ime qu ' i l é ta i t nécessa i re , aux fins de l 'ar t icle 6, de 
c o n t r e b a l a n c e r la non-pa r t i c ipa t ion de la défense à la p r o c é d u r e p a r 
l ' i n t roduc t ion d ' un é l é m e n t con t r ad i c to i r e tel q u e la dés igna t ion d ' un 
avocat i n d é p e n d a n t qui eû t é té à m ê m e de p r é s e n t e r des a r g u m e n t s p o u r 
le c o m p t e de la défense q u a n t au c a r a c t è r e p e r t i n e n t ou non des p reuves 
non d ivulguées , de vérif ier le bien-fondé de la d e m a n d e de r econna i s sance 
d 'une i m m u n i t é d ' i n t é r ê t publ ic p r é s e n t é e pa r l ' accusa t ion e t d ' ag i r 
c o m m e r e m p a r t i n d é p e n d a n t con t re le r i sque d ' e r r e u r s ou de 
p réven t ions j ud i c i a i r e s . Et de c i ter q u a t r e cas où une p r o c é d u r e faisant 
i n t e rven i r un «avocat spéc ia l» a é té i n t r o d u i t e au R o y a u m e - U n i 
( p a r a g r a p h e s 30-33 c i -dessus) . Ces e x e m p l e s d é m o n t r e r a i e n t q u ' u n 
m é c a n i s m e de r e c h a n g e é ta i t d isponib le qu i eû t a s s u r é , d a n s tou te la 



ARRÊT FITT c. ROYAUME-UNI 437 

m e s u r e du possible, le respec t des dro i t s de la défense d a n s le c ad re d ' une 
aud ience consacrée à l ' e x a m e n de la ques t ion de savoir si l ' in té rê t public 
jus t i f ia i t la r é t e n t i o n pa r l ' accusa t ion de ce r t a ins é l é m e n t s de p r e u v e , tout 
en p r e n a n t en c o m p t e des soucis lég i t imes relat ifs , pa r e x e m p l e , à la 
sécur i t é na t i ona l e ou à la p ro tec t ion de t é m o i n s ou de sources 
d ' i n fo rma t ion , et il i ncombera i t au G o u v e r n e m e n t de d é m o n t r e r qu' i l 
n ' é t a i t pas possible en l 'espèce d ' i n t r o d u i r e pare i l le p r o c é d u r e . 

4-0. Le G o u v e r n e m e n t a d m e t que , dans les affaires où, p o u r des motifs 
d ' i n t é r ê t public , des é l é m e n t s p e r t i n e n t s ou p o t e n t i e l l e m e n t p e r t i n e n t s 
n 'on t pas é té d ivulgués à la défense , il i m p o r t e de veil ler à l ' ex is tence d e 
g a r a n t i e s suff isantes pour p r o t é g e r les d ro i t s de l 'accusé. Il cons idère q u e 
le dro i t angla i s , en p r inc ipe c o m m e en p r a t i q u e d a n s la cause du r e q u é r a n t , 
offrait le n iveau requ is de p ro tec t ion . La p r o c é d u r e déc r i t e p a r la C o u r 
d ' appe l d a n s sa décis ion R. v. Davis, Johnson andRowe ( p a r a g r a p h e s 23-24 ci-
dessus) et qui fut suivie lors du procès du r e q u é r a n t g a r a n t i s s a i t à l 'accusé 
et à ses avocats le m a x i m u m d ' in fo rma t ions possible et les me i l l eu res 
possibil i tés de p r é s e n t e r des observa t ions au t r i buna l , sans m e t t r e en péri l 
la conf ident ia l i té des p reuves qu ' i l é ta i t nécessa i r e , d a n s l ' in té rê t publ ic , de 
d i s s imule r à la dé fense . 

4 1 . Le G o u v e r n e m e n t sou t i en t que le sys t ème faisant i n t e rven i r u n 
avocat spécial p roposé pa r le r e q u é r a n t ne s ' imposai t pas p o u r a s su re r le 
respec t de l 'ar t ic le 6. La s i tua t ion en l 'espèce c o n t r a s t e r a i t avec celle qui 
prévala i t dans les p r o c é d u r e s en m a t i è r e d ' i m m i g r a t i o n , où, avant 
l ' in t roduc t ion du sys tème prévoyant l ' i n te rven t ion d ' un avocat spécial 
( a r r ê t C h a h a l cité au p a r a g r a p h e 30 c i -dessus) , il a r r iva i t q u e le min i s t r e 
souha i t e expu l se r un individu p o u r des motifs t e n a n t à la sécur i té 
n a t i o n a l e : en l ' occur rence , le j u g e na t iona l fut p a r f a i t e m e n t en m e s u r e 
d ' e x a m i n e r et de t r a n c h e r l ' ensemble des ques t i ons re la t ives à la 
d ivulga t ion des p reuves . D e surcro î t , le sy s t ème p roposé e n g e n d r e r a i t des 
difficultés i m p o r t a n t e s sur le p lan p r a t i q u e , pa r e x e m p l e p o u r d é t e r m i n e r 
les obl iga t ions de l 'avocat spécial envers l 'accusé, la q u a n t i t é 
d ' i n fo rma t ions qu' i l sera i t l ibre de t r a n s m e t t r e à l 'accusé et à ses 
avocats , ou encore la qua l i t é des ins t ruc t ions qu ' i l p o u r r a i t e s c o m p t e r 
recevoir de la défense . Pare i l les difficultés s e ra i en t p a r t i c u l i è r e m e n t 
a iguës d a n s les affaires où il y a p lus ieurs accusés , car p o u r év i te r le 
r i sque de conflits d ' i n t é r ê t s il faudra i t a lors dé s igne r un avocat spécial 
pour chacun , de m ê m e que d a n s les procès de longue d u r é e , où les 
ques t ions de d ivulga t ion évoluent c o n s t a m m e n t . 

42. La C o m m i s s i o n cons idère q u e la p r o c é d u r e péna le i n t e n t é e à 
l ' encon t re du r e q u é r a n t a é té équ i t ab l e , dès lors q u e le juge de p r e m i è r e 
i n s t ance , qui s t a t u a sur la ques t i on de la d ivulga t ion des p reuves , 
conna issa i t t a n t le c o n t e n u des p reuves non d ivulguées q u e la n a t u r e des 
a r g u m e n t s de l 'accusé, et é ta i t ainsi à m ê m e de m e t t r e en ba lance 



438 ARRÊT ITTT c. ROYAUME-UNI 

l ' in té rê t du r e q u é r a n t à une d ivulga t ion des é l é m e n t s l i t igieux et l ' in té rê t 
publ ic à l eur d i s s imula t ion . 

43 . La C o u r rappe l le q u e les ex igences du p a r a g r a p h e 3 de l 'ar t icle 6 
r e p r é s e n t e n t des aspec t s pa r t i cu l i e r s du droi t à un procès équ i t ab le 
g a r a n t i pa r le p a r a g r a p h e 1 ( a r r ê t E d w a r d s c. R o y a u m e - U n i du 
16 d é c e m b r e 1992, sér ie A n" 247-B, p. 34, § 33) . Eu éga rd aux 
c i r cons tances de l ' espèce, elle j u g e superf lu d ' e x a m i n e r s é p a r é m e n t sous 
l 'angle du p a r a g r a p h e 3 b) et d) les a l léga t ions du r e q u é r a n t , celles-ci 
s ' ana lysan t en un grief selon lequel l ' in té ressé n ' a pas bénéficié d 'un 
procès équ i t ab le . Aussi se bornera - t -e l l e à r e c h e r c h e r si, cons idérée d a n s 
son e n s e m b l e , la p r o c é d u r e a r evê tu un c a r a c t è r e équ i t ab l e (ibidem, 
pp . 34-35, § 34). 

44. T o u t procès péna l , y compr i s ses aspec t s p r o c é d u r a u x , doit revê t i r 
un c a r a c t è r e con t rad ic to i r e et g a r a n t i r l 'égal i té des a r m e s e n t r e 
l ' accusa t ion et la d é f e n s e : c 'est là un des aspec ts f o n d a m e n t a u x du droi t 
à un procès équ i t ab l e . Le dro i t à u n procès péna l con t r ad i c to i r e imp l ique , 
pour l ' accusa t ion c o m m e pour la défense , la faculté de p r e n d r e 
conna i s sance des observa t ions ou é l é m e n t s de p reuve p rodu i t s pa r l ' au t r e 
pa r t i e ( a r r ê t B r a n d s t e t t e r c. Au t r i che du 28 aoû t 1991, série A n° 211 , 
pp. 27-28, §§ 66-67). De surcro î t , l 'ar t icle 6 § 1 exige, c o m m e du res te le 
droi t angla is ( p a r a g r a p h e 18 ci -dessus) , q u e les a u t o r i t é s de pou r su i t e 
c o m m u n i q u e n t à la défense t ou t e s les p reuves p e r t i n e n t e s en leur 
possession, à c h a r g e c o m m e à d é c h a r g e ( a r r ê t E d w a r d s p réc i t é , p . 35, 
§ 3 6 ) . 

45 . C e l a di t , le r e q u é r a n t l ' adme t d 'a i l l eurs ( p a r a g r a p h e 38 c i -dessus) , 
le droi t à u n e d ivulga t ion des p reuves p e r t i n e n t e s n 'es t pas absolu . D a n s 
u n e p r o c é d u r e péna le d o n n é e , il peu t y avoir des i n t é r ê t s c o n c u r r e n t s -
tels q u e la sécur i t é na t i ona l e ou la nécess i té de p r o t é g e r des t émo ins 
r i s q u a n t des représa i l l es ou de g a r d e r sec rè t e s des m é t h o d e s policières 
de r e c h e r c h e des infrac t ions — qu i doivent ê t r e mis en ba lance avec les 
dro i t s de l 'accusé (voir, p a r e x e m p l e , l ' a r rê t Doorson c. Pays-Bas du 
26 m a r s 1996, Recueil des arrêts et décisions 1996-11, p . 470, § 70). D a n s 
ce r t a in s cas , il p e u t ê t r e nécessa i re de d i s s imule r c e r t a i n e s p reuves à la 
défense , de façon à p r é se rve r les d ro i t s f o n d a m e n t a u x d 'un a u t r e 
individu ou à s a u v e g a r d e r un i n t é r ê t publ ic i m p o r t a n t . Toutefo is , seules 
sont lég i t imes au r e g a r d de l 'ar t icle 6 § 1 les m e s u r e s r e s t r e i g n a n t les 
d ro i t s de la défense qui sont a b s o l u m e n t nécessa i res ( a r r ê t V a n 
M e c h e l e n et a u t r e s c. Pays-Bas du 23 avril 1997, Recueil 1997-III, p . 712, 
§ 58). De surcro î t , si l 'on veu t g a r a n t i r un procès é q u i t a b l e à l 'accusé, 
t ou t e s difficultés causées à la défense p a r u n e l imi t a t ion de ses dro i t s 
doivent ê t r e su f f i s ammen t c o m p e n s é e s p a r la p r o c é d u r e suivie d e v a n t les 
a u t o r i t é s jud ic i a i r e s ( a r r ê t s Doorson p réc i t é , p . 4 7 1 , § 72, et V a n M e c h e l e n 
et a u t r e s p réc i t é , p . 712, § 54) . 
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46. Lo r sque des p reuves ont é té d i s s imulées à la défense a u n o m de 
l ' in té rê t publ ic , il n ' a p p a r t i e n t pas à la C o u r de d i re si pare i l le a t t i t u d e 
é ta i t a b s o l u m e n t nécessa i re car , en p r inc ipe , c'est aux ju r id ic t ions 
i n t e rnes qu ' i l revient d ' app réc i e r les p reuves p rodu i t e s devan t elles (a r rê t 
E d w a r d s p réc i t é , pp . 34-35, § 34) . De toute m a n i è r e , d a n s b e a u c o u p 
d'affaires où, c o m m e en l 'occur rence , les p reuves en ques t ion n ' on t j a m a i s 
é té révélées , il ne sera i t pas possible à la C o u r de c h e r c h e r à m e t t r e en 
ba lance l ' in té rê t publ ic à u n e non-divulga t ion des é l é m e n t s l i t igieux et 
l ' in té rê t de l 'accusé à se les voir c o m m u n i q u e r . Aussi la C o u r doit-elle 
e x a m i n e r si le p rocessus décis ionnel a satisfait d a n s t o u t e la m e s u r e du 
possible aux ex igences d u con t rad ic to i r e et de l 'égal i té des a r m e s et s'il 
é ta i t assor t i de g a r a n t i e s a p t e s à p r o t é g e r les i n t é r ê t s de l 'accusé. 

47. Le 23 m a r s 1994, l 'accusat ion saisit le j uge d 'une r e q u ê t e un i la té ra le 
t endan t à l 'obtent ion d 'une d ispense de divulgat ion. La défense fut informée 
que les é l émen t s en ques t ion se r appo r t a i en t à des sources d ' in format ion et 
pu t s o u m e t t r e au j u g e des observat ions exposant les g randes lignes de son 
a r g u m e n t a t i o n et sollicitant la divulgat ion de tou te preuve y re la t ive . Hors 
la présence de la défense , le r e p r é s e n t a n t de l 'accusat ion décrivit les preuves 
au j u g e , qui décida qu 'e l les ne devaient pas ê t re divulguées . Le j u g e expl iqua 
que pour effectuer l 'exercice de mise en ba lance il avait adop té le principe 
selon lequel «s ' i l existai t des informat ions susceptibles d ' a ider la défense, 
[il] en o rdonnera i [ t ] la d ivulga t ion» . L 'accusat ion p r é s e n t a le 25 avril 1994 
une seconde r e q u ê t e un i la té ra le , qui fut suivie d 'une audience cont radic to i re 
consacrée à la ques t ion de savoir si une déposi t ion faite p a r C. ap rès avoir 
plaidé coupable devai t ê t re c o m m u n i q u é e à la défense . Au cours de ce t te 
audience , la défense put p r é s e n t e r ses a r g u m e n t s en faveur d 'une 
divulgat ion et e n t e n d r e ceux en sens con t ra i re de l 'accusat ion, ainsi que les 
motifs r e t e n u s par le j u g e pour ne pas o r d o n n e r une divulgat ion in tégra le de 
la déposi t ion. Si le j u g e se p rononça cont re u n e divulgat ion in tégra le de la 
déposi t ion li t igieuse, au mot i f qu 'e l le men t ionna i t des sources d'infor
ma t ion , la défense en obt in t un r é s u m é (pa r ag raphes 10-12 ci-dessus) . 

48. La C o u r cons idère q u e la défense a é té t e n u e in formée et a eu 
l 'occasion de fo rmule r des observa t ions et de pa r t i c ipe r au processus 
décis ionnel a u t a n t qu ' i l é ta i t possible sans q u e lui fussent d ivulgués les 
é l é m e n t s de p reuve que , p o u r des motifs d ' i n t é r ê t publ ic , l ' accusa t ion 
souha i t a i t ne pas devoir c o m m u n i q u e r . S'il est vrai q u e , d a n s un ce r ta in 
n o m b r e de con t ex t e s d i f férents , le R o y a u m e - U n i a i n t rodu i t ou est en 
t ra in d ' i n t r o d u i r e un sys tème prévoyant l ' in te rven t ion d 'un «avocat 
spéc ia l» ( p a r a g r a p h e s 30-33 c i -dessus) , la C o u r cons idère q u e pare i l le 
p r o c é d u r e n ' é t a i t pas nécessa i re en l 'espèce. Elle relève en pa r t i cu l i e r 
que l ' accusa t ion ne s'est en l 'occur rence n u l l e m e n t p réva lue des 
é l é m e n t s non d ivulgués , lesquels n 'on t a u d e m e u r a n t j a m a i s é té por tés à 
la conna i s sance du j u ry . C e t t e s i tua t ion doit ê t r e d i s t i nguée d e celles 
auxque l l e s les lois de 1997 et 1998 e n t e n d a i e n t p o r t e r r e m è d e , à savoir 
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celles où les décisions a t t a q u é e s se fondaient sur des é l é m e n t s aux m a i n s 
de l ' exécut i f qu i n ' ava ien t j a m a i s é té soumis aux j u r id i c t i ons de con t rô le . 

49. Le fait que la nécess i té d ' u n e d ivulga t ion fut à tou t m o m e n t su je t te 
à l ' appréc ia t ion du j u g e fourni t u n e g a r a n t i e s u p p l é m e n t a i r e i m p o r t a n t e , 
dès lors q u e le m a g i s t r a t avait l 'obl igat ion de vérifier tou t au long du 
procès que la non-divulga t ion des p reuves n ' é t a i t pas co n t r a i r e à l ' équ i té . 
Nul n ' a p r é t e n d u q u e le j u g e n ' é t a i t pas i n d é p e n d a n t et i m p a r t i a l , au sens 
de l 'a r t ic le 6 § 1. Il avai t u n e pa r fa i t e conna i s sance de l ' ensemble des 
p reuves et ques t i ons soulevées pa r l 'espèce et , t a n t avan t que p e n d a n t le 
p rocès , il s 'est t rouvé en m e s u r e de con t rô le r la p e r t i n e n c e pour la défense 
des in fo rmat ions non c o m m u n i q u é e s à celle-ci. O n peu t de plus suppose r -
n o t a m m e n t parce qu ' i l déc la ra exp l i c i t emen t le 23 m a r s qu ' i l a u r a i t 
o r d o n n é la d ivulga t ion si cela avai t pu a ide r la défense - qu ' i l a applique-
les pr inc ipes qu i ava ien t peu a u p a r a v a n t é té dégagés pa r la C o u r d ' appe l 
et qui voula ien t , p a r e x e m p l e , q u e d a n s la mise en ba l ance de l ' in té rê t 
publ ic à d i s s imule r des p reuves , d ' une p a r t , et de l ' in té rê t de l 'accusé à se 
les voir c o m m u n i q u e r , de l ' au t r e , un g r a n d poids fût a t t a c h é à l ' in té rê t de 
la j u s t i ce , et q u e le j u g e c o n t i n u â t à a p p r é c i e r la nécess i té d ' u n e 
d ivu lga t ion tou t au long du procès (voir les a r r ê t s Ward et Davis, Johnson 
and Rowe ci tés aux p a r a g r a p h e s 21 et 23-24 c i -dessus) . La j u r i s p r u d e n c e de 
la C o u r d ' appe l angla ise m o n t r e q u e l ' appréc ia t ion à laquel le le j u g e doit 
se l ivrer r empl i t les condi t ions qui , d ' ap rè s la j u r i s p r u d e n c e de la C o u r 
e u r o p é e n n e , sont essent ie l les pour g a r a n t i r u n procès équ i t ab l e dans les 
cas de non-divulga t ion d ' é l é m e n t s d é t e n u s pa r l ' accusat ion ( p a r a g r a p h e s 
44-45 c i -dessus) . En l ' occur rence , la j u r id i c t ion i n t e r n e de p r e m i è r e 
in s t ance a donc app l iqué des n o r m e s qui r e spec t a i en t les pr inc ipes 
p e r t i n e n t s d ' équ i t é p r o c é d u r a l e consacrés p a r l 'ar t icle 6 § 1 de la 
Conven t i on . De surcro î t , une fois saisie la C o u r d ' appe l r e c h e r c h a 
é g a l e m e n t si les p r euves l i t igieuses a u r a i e n t ou non d û ê t r e d ivulguées 
( p a r a g r a p h e s 15-17 c i -dessus) , offrant ainsi un d e g r é accru de p ro tec t ion 
des d ro i t s du r e q u é r a n t . 

50. En conclusion, la C o u r e s t i m e q u e le processus décis ionnel a 
sat isfai t a u t a n t que possible aux exigences du con t rad ic to i r e et de 
l 'égal i té des a r m e s et qu ' i l é ta i t assor t i de g a r a n t i e s ap tes à p r o t é g e r les 
i n t é r ê t s de l 'accusé . Il s ' ensui t qu ' i l n 'y a pas eu violat ion de l 'ar t icle 6 § 1 
en l 'espèce. 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 2 DE LA 
C O N V E N T I O N 

5 1 . Le r e q u é r a n t n ' a pas m a i n t e n u devan t la C o u r ce gr ief qu ' i l avai t 
soulevé d e v a n t la C o m m i s s i o n , et la C o u r n ' ape rço i t a u c u n mot i f de 
l ' e x a m i n e r d'office. 
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PAR CES MOTIFS, LA COUR 

1. Dit, pa r neu f voix con t r e hu i t , qu ' i l n 'y a pas eu viola t ion de l 'art icle 6 
§ 1 de la Conven t ion ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l ne s ' impose pas d ' e x a m i n e r le gr ief t i ré de 
l 'ar t ic le 6 § 2 de la Conven t ion . 

Fai t en français et en angla i s , puis p rononcé en a u d i e n c e pub l ique au 
Pala is des Dro i t s de l ' H o m m e , à S t r a sbou rg , le 16 février 2000. 

Pour le Président 

El i sabe th PAI..M 

Vice -prés iden te 
Paul M A H O N E Y 

Greff ier adjoint 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions d i s s iden tes 
su ivan tes : 

- opinion d i s s iden te de M M E P a l m , M . F ischbach , M" 1 '" Vajic, 
M M E T h o m a s s e n , M M C Tsa t sa -Niko lovska et M . T ra j a ; 

- opinion d i s s iden te de M . Z u p a n c i c ; 
- opinion d i s s iden te de M . H e d i g a n . 

E.P. 
P.j.M. 
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O P I N I O N D I S S I D E N T E D E M m e P A L M , M . F I S C H B A C H , 
M m e V A J I C , M m c T H O M A S S E N , M m e T S A T S A - N I K O L O V S K A 

E T M . T R A J A , J U G E S 

(Traduction) 

Nous ne souscr ivons pas à l 'avis de la ma jo r i t é selon lequel il n 'y a pas 
eu violat ion de l 'ar t icle 6 § 1 en l 'espèce. Nous accep tons ce qu i est dit aux 
p a r a g r a p h e s 44 à 46 de l ' a r rê t mais non les conclusions q u e la major i t é en 
a t i r ées . 

Nous re levons q u e si la défense fut avisée en l 'espèce q u ' u n e r e q u ê t e 
u n i l a t é r a l e t e n d a n t à l ' ob ten t ion d ' u n e d i spense de d ivu lguer ce r t a in s 
é l é m e n t s pour cause d ' i n t é r ê t publ ic allait ê t r e p r é s e n t é e p a r 
l ' accusa t ion , fut in formée de la ca t égor i e dont re leva ien t les é l é m e n t s en 
q u e s t i o n et reçut de surcro î t u n r é s u m é e x p u r g é des pièces conce rnées , 
elle ne pu t - pa r déf ini t ion - p a r t i c i p e r à la p r o c é d u r e d ' e x a m e n de ladi te 
r e q u ê t e et n ' eu t pas conna i s sance des motifs dé ta i l lés fondant la décision 
du juge aux t e r m e s de laquel le les é l é m e n t s l i t igieux ne deva ien t pas ê t r e 
d ivu lgués . Bien q u ' à la sui te de la d e u x i è m e r e q u ê t e u n i l a t é r a l e , 
p r é s e n t é e le 25 avril 1994, il y ait eu u n e a u d i e n c e con t r ad i c to i r e déd iée à 
la ques t i on de savoir si une dépos i t ion fai te pa r C. ap r è s avoir p la idé 
coupab le devai t ou non ê t r e d ivu lguée , la défense fut obl igée de 
s o u m e t t r e ses a r g u m e n t s a lors qu 'e l l e ignora i t tou t de la n a t u r e des 
p reuves en ques t ion , qu 'e l l e n 'ava i t j a m a i s vues . Si d ' a v e n t u r e elle a pu 
soulever l 'un ou l ' au t r e point p e r t i n e n t , elle le doit u n i q u e m e n t à la 
chance . C e t t e p r o c é d u r e ne peu t , d ' a p r è s nous , passe r pour avoir 
r e spec t é les p r inc ipes du con t r ad i c to i r e et de l 'égal i té des a r m e s , é t a n t 
d o n n é que les a u t o r i t é s de p o u r s u i t e ont pu saisir le j u g e et pa r t i c ipe r au 
processus déc is ionnel en l ' absence de tou t r e p r é s e n t a n t de la défense . Le 
fait q u e la nécess i té d ' u n e d ivulgat ion fut tou t au long du procès su je t t e à 
l ' appréc ia t ion du j u g e ( p a r a g r a p h e 49 de l ' a r rê t ) ne sau ra i t 
c o n t r e b a l a n c e r le m a n q u e d ' é q u i t é r é s u l t a n t de l ' absence de la défense 
d a n s la p r o c é d u r e d ' e x a m e n des r e q u ê t e s un i l a t é ra l e s . D ' a p r è s nous , 
l ' exigence - posée d a n s les a r r ê t s Doorson c. Pays-Bas du 26 m a r s 1996, 
Recueil des arrêts et décisions 1996-11, et V a n M e c h e l e n et a u t r e s c. Pays-Bas 
du 23 avril 1997, Recueil 1997-III - selon laquel le tou tes difficultés causées 
à la défense p a r u n e l imi ta t ion de ses d ro i t s doivent ê t r e su f f i s amment 
c o m p e n s é e s pa r la p r o c é d u r e suivie devan t les a u t o r i t é s j ud ic i a i r e s ne 
sau ra i t passe r p o u r r emp l i e au s imple mot i f que c 'est un j u g e qu i a 
décidé que l ' accusa t ion pouvai t g a r d e r pa r -devers elle ce r t a in s é l é m e n t s . 
En d i san t cela, nous n ' e n t e n d o n s en a u c u n e m a n i è r e s u g g é r e r q u e le j u g e 
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en ques t ion n ' é ta i t pas i n d é p e n d a n t et i m p a r t i a l au sens de l 'ar t ic le 6 § 1 
de la Conven t ion , ou qu ' i l n 'ava i t pas u n e par fa i te conna i s sance des 
p reuves et ques t i ons soulevées pa r l 'espèce ( p a r a g r a p h e 49 de l ' a r r ê t ) . 
C e qui nous pa ra î t f o n d a m e n t a l , c'est q u e pour pouvoir r e m p l i r ses 
fonctions jud ic ia i res d a n s le cad re d ' un procès équ i t ab l e , le j u g e doi t ê t re 
in formé de l'avis des deux pa r t i e s , et non u n i q u e m e n t de celui de 
l ' accusa t ion . 

La p r o c é d u r e suivie devan t la C o u r d ' appe l é ta i t , d ' a p r è s nous , inap te à 
r e m é d i e r auxd i t s dé fau t s dès lors que , c o m m e en p r e m i è r e i n s t ance , il n 'y 
fut pas possible de fo rmule r des observa t ions en conna i s sance de cause au 
n o m de l 'accusé. Aussi les faits de la p r é s e n t e espèce la d i s t inguent - i l s de 
l 'affaire E d w a r d s , où, au s t ade de la p r o c é d u r e d ' appe l , la défense avait 
reçu la p l u p a r t des in fo rma t ions m a n q u a n t e s , e t où la C o u r d ' appe l eu t 
la possibil i té d ' a p p r é c i e r à la l u m i è r e d ' a r g u m e n t s dé ta i l lés et p e r t i n e n t s 
p r é s e n t é s pa r la défense l ' impact des nouveaux é l é m e n t s su r la solidité de 
la c o n d a m n a t i o n ( a r r ê t E d w a r d s c. R o y a u m e - U n i du 16 d é c e m b r e 1992, 
série A n° 247-B, p. 35, §§ 36-37). 

Nous a d m e t t o n s qu ' i l p e u t y avoir des c i r cons tances d a n s lesquel les 
ce r t a in s é l é m e n t s doivent ê t r e d i ss imulés à la défense , ma i s nous 
e s t imons que la m a n i è r e don t les ju r id i c t ions b r i t a n n i q u e s ont t r a i t é de 
la ques t ion des é l é m e n t s sensibles en l 'espèce n 'es t pas sa t i s fa i san te . Il 
n ' a p p a r t i e n t pas à la C o u r d ' impose r des p r o c é d u r e s préc ises devan t ê t re 
suivies p a r les j u r id i c t ions i n t e r n e s , ma i s nous re levons q u ' à la su i t e de 
deux a r r ê t s r e n d u s pa r elle, u n sys tème prévoyan t l ' i n t e rven t ion d 'un 
«avocat spéc ia l» a é t é i n t rodu i t au R o y a u m e - U n i d a n s des cas où il est 
nécessa i re de d i s s imule r c e r t a i n e s p reuves à l 'une des pa r t i e s au li t ige, et 
il a p p a r a î t q u e d ' a u t r e s p r o c é d u r e s de ce type ne t a r d e r o n t pas à ê t re 
a d o p t é e s ( p a r a g r a p h e s 30-33 de l ' a r r ê t ) . Les exemple s préc i tés ne 
c o r r e s p o n d e n t ce r t e s pas e x a c t e m e n t a u x c i rcons tances de la p r é s e n t e 
espèce , mais nous ne d o u t o n s pas q u e les p r o b l è m e s d 'o rd re p r a t i q u e 
soulevés p a r le G o u v e r n e m e n t ( p a r a g r a p h e 41 de l ' a r r ê t ) pu i s sen t ê t r e 
résolus . 

Ainsi , il a p p a r a î t q u ' e n I r l a n d e du Nord les r e q u ê t e s un i l a t é r a l e s 
fondées sur des moti fs d ' i n t é r ê t publ ic sont p r é s e n t é e s à u n j u g e a u t r e 
q u e celui saisi du fond de l 'affaire. Dans un tel sys t ème , a u c u n p r o b l è m e 
lié à la pa r t i c ipa t ion d ' un «avocat spéc ia l» au procès ne se pose, et le j u g e 
du fond n 'es t pas placé d a n s la s i tua t ion inconfor table d 'avoir à e x a m i n e r 
des é l é m e n t s , pour devoir les é c a r t e r à un s t ade u l t é r i e u r de la p r o c é d u r e . 

Là encore , sans vouloir impose r des p r o c é d u r e s précises à a p p l i q u e r par 
les ju r id i c t ions i n t e r n e s , nous nous référons au sys tème in t rodu i t dans le 
con t ex t e de l ' i m m i g r a t i o n (ar t ic le 7 § 7 du r è g l e m e n t de p r o c é d u r e a d o p t é 
en 1998 pour l ' appl ica t ion de la loi sur la C o m m i s s i o n spéciale de recours 
en m a t i è r e d ' i m m i g r a t i o n , m e n t i o n n é au p a r a g r a p h e 31 de l ' a r r ê t ) . En 
v e r t u de ce sys t ème , un «avocat spéc ia l» est au to r i s é à e x a m i n e r de visu 
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les é l é m e n t s sensibles , ap r è s quoi il ne peu t c o n t i n u e r à c o m m u n i q u e r 
avec la défense q u e si le t r i buna l l'y au to r i s e . 

Ces exemple s m o n t r e n t q u e l'on peu t tou t à la fois p r e n d r e en c o m p t e 
les soucis l ég i t imes en m a t i è r e de conf ident ia l i té et g a r a n t i r à l ' individu 
un d e g r é subs t an t i e l de j u s t i c e p r o c é d u r a l e . 

En c o n s é q u e n c e , nous concluons q u e le p rocessus décis ionnel app l iqué 
en l 'espèce n ' a pas su f f i s amment r e spec t é les pr inc ipes du con t r ad i c to i r e 
et de l 'égal i té des a r m e s et n ' é t a i t pas assor t i de g a r a n t i e s a p t e s à 
p r o t é g e r les i n t é r ê t s de l 'accusé. Nous e s t i m o n s donc qu ' i l y a eu 
violat ion de l 'ar t icle 6 § 1 de la Conven t ion . 
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OPINION DISSIDENTE DE M. LE JUGE ZUPANCIC 

(Traduction) 

D ' a p r è s moi , la p r é s e n t e espèce n 'es t q u e la p a r t i e é m e r g é e d ' un 
i ceberg b e a u c o u p plus g r a n d que ne l 'ont imag iné la ma jo r i t é et les 
a u t r e s d i s s iden t s . La non-d ivulga t ion de ce r t a in s é l é m e n t s de la thèse de 
l ' accusat ion , c 'es t -à-dire le secre t les e n t o u r a n t , cons t i tue é v i d e m m e n t un 
p r o b l è m e en soi. Toutefo is , r a p p o r t é e aux sys t èmes c o n t i n e n t a u x d e 
p r o c é d u r e péna l e , à p r é d o m i n a n c e inquis i to r ia le , où les e n q u ê t e s m e n é e s 
d'office é t a i en t j ad i s e n t i è r e m e n t sec rè tes , la non-d ivulga t ion de ce r t a in s 
é l é m e n t s d a n s un sys tème con t rad ic to i re ne peu t ê t r e cons idérée c o m m e 
une violat ion d ' u n e n o r m e p r o c é d u r a l e f o n d a m e n t a l e . O r , pour moi , il ne 
s 'agit pas là d ' une cons idé ra t ion t e chn ique d ' i m p o r t a n c e m i n e u r e , car elle 
affecte t ou t e la phi losophie de la p r o c é d u r e péna l e . J ' a i écrit sur le sujet 
d a n s u n ar t ic le in t i tu lé « The Crown and the Criminal: The Privilège against 
Self-Incrimination - Towards the General Principles of Criminal Procédure », 
Nottingham Law Journal, vol. 5, pp . 32-119 (1996). 

J ' a i m e r a i s soulever ici une ques t ion p r é l i m i n a i r e qu i , à ma 
conna i s sance , n ' a pas é té a b o r d é e pa r les j u r id i c t i ons i n t e r n e s . P o u r que 
l 'E ta t a cqu i è r e le d ro i t de s ' immisce r dans la sphè re pr ivée d ' un individu, 
il doit y avoir des soupçons su f f i samment cor roborés p a r des indices 
concre t s , a r t i cu lab les et p r é a l a b l e m e n t c o n s t a t é s p o u r q u ' o n puisse les 
j u g e r p laus ib les . T o u t p o r t e à cro i re q u ' e n l 'espèce u n e certaine immix t ion 
a eu lieu - car a u t r e m e n t il n ' a u r a i t pu ê t r e ques t ion des in fo rmat ions que 
l ' accusa t ion souha i t a i t ne pas devoir d ivu lguer - et il est imposs ib le de dire 
(p réc i sémen t à cause de la non-divulga t ion) si les soupçons pesan t sur le 
r e q u é r a n t é t a i en t suffisants pour jus t i f ie r la violat ion p réa l ab l e du droit 
f o n d a m e n t a l à ne pas ê t r e i nqu i é t é . En o u t r e , pare i l s é l é m e n t s de preuve 
p r é a l a b l e m e n t cons t a t é s ne doivent pas ê t r e e n t a c h é s de violat ion des 
dro i t s cons t i t u t ionne l s et f o n d a m e n t a u x d 'un individu. A défaut , ces 
é l é m e n t s (et tous ceux qu i n ' a u r a i e n t pu ê t r e o b t e n u s en l ' absence d ' une 
violat ion) doivent ê t r e f rappés d ' i r recevabi l i t é . 

La non-d ivulga t ion de ces d o n n é e s p r é l i m i n a i r e s m e t é v i d e m m e n t 
obstacle à un e x a m e n appropr i é de la g a r a n t i e f o n d a m e n t a l e que 
r e p r é s e n t e l 'exigence de soupçons plausibles au sens précisé ci-dessus. 
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O P I N I O N D I S S I D E N T E D E M . L E J U G E H E D I G A N 

(Traduction) 

J e r e g r e t t e de ne pouvoir suivre la ma jo r i t é en l 'espèce. J e souscris à 
l 'opinion d i s s iden te des j u g e s P a l m , F ischbach , Vajic, T h o m a s s e n , 
Tsa t sa -Niko lovska et T ra ja , sauf q u e j e ne cons idère pas q u ' e n règle 
g é n é r a l e les d e m a n d e s de d i spense de d ivu lguer ce r t a ines p reuves 
doivent ê t r e p r é s e n t é e s à u n j u g e a u t r e q u e celui saisi du fond de 
l 'affaire. D a n s la m e s u r e où ladi te opinion d i s s iden te p o u r r a i t la isser 
e n t e n d r e qu ' i l doit en al ler ainsi , j e m ' e n d i s tanc ie . 

L 'or ig ine de m o n désaccord se t rouve d a n s l ' a r rê t V a n M e c h e l e n et 
a u t r e s c. Pays-Bas r e n d u pa r la C o u r le 23 avril 1997 (Recueil des arrêts et 
décisions 1997-III, p . 712, § 58) , où l 'on peu t l i r e : « E u éga rd à la place 
é m i n e n t e qu 'occupe le dro i t à une bonne a d m i n i s t r a t i o n de la j u s t i ce 
d a n s u n e société d é m o c r a t i q u e , t o u t e m e s u r e r e s t r e i g n a n t les d ro i t s de la 
défense doit ê t r e a b s o l u m e n t nécessa i r e . Dès lors q u ' u n e m e s u r e moins 
res t r ic t ive peut suffire, c 'est elle qu ' i l faut a p p l i q u e r . » 

Il s 'ensui t q u e s'il p eu t ê t r e d é m o n t r é qu' i l y a d ' a u t r e s solut ions 
p rocédu ra l e s viables et moins a t t e n t a t o i r e s au droi t à un procès 
é q u i t a b l e et à u n e p r o c é d u r e con t r ad ic to i r e , il y a lieu d'y recour i r . 
D ' a p r è s moi , lo rsque le r e q u é r a n t peu t é tab l i r la plausibi l i té de pare i l les 
so lu t ions de r e c h a n g e , la c h a r g e de la p reuve est t r ans fé rée su r le 
dé f endeu r , a u q u e l il i ncombe alors de d é m o n t r e r qu ' i l ne p e u t u t i l i ser ou 
a d a p t e r ces solut ions . 

En l 'espèce, l ' accusa t ion a d i s s imulé à la défense des in fo rma t ions 
p e r t i n e n t e s . Le r e p r é s e n t a n t du r e q u é r a n t devan t la C o u r a s o u t e n u q u e 
t o u t e omiss ion de d ivu lguer des p reuves p e r t i n e n t e s sape le droi t à un 
procès équ i t ab l e . Il a toutefois concédé q u e le dro i t à u n e d ivulgat ion 
i n t ég ra l e n 'es t pas absolu et peu t , lo r sque sont poursuivis des bu t s 
l ég i t imes , tels q u e la p ro tec t ion de la sécur i t é na t i ona l e , de t é m o i n s 
vu lné rab le s ou de sources d ' i n fo rma t ion , ê t r e soumis à des l imi t a t ions . 

Le G o u v e r n e m e n t a r econnu q u e pare i l les l imi ta t ions doivent ê t r e 
su f f i s ammen t c o m p e n s é e s p a r des g a r a n t i e s ap t e s à p r o t é g e r les d ro i t s 
de l 'accusé . D a n s le droi t b r i t a n n i q u e ac tue l , il se ra i t sat isfai t à ce 
pr inc ipe p a r l 'exigence selon laque l le c 'est le j u g e saisi de l 'affaire qu i 
doit déc ider si les p reuves l i t ig ieuses doivent ou non ê t r e d ivulguées . 

A cet égard , il y a lieu de d i s t i ngue r les t rois cas de figure su ivan t s . 
a) L ' accusa t ion p r é s e n t e une r e q u ê t e et doit à tou t le moins aviser 

l 'accusé de la ca tégor ie don t re lèven t les é l é m e n t s qu 'e l le souha i t e ne pas 
devoir d ivu lguer . La défense a a lors l 'occasion de fo rmule r des 
obse rva t ions devan t le t r i buna l . 
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b) Lorsque la d ivulga t ion de la ca tégor ie conce rnée équ ivaud ra i t à 
révé ler ce qu i ne peu t l ' ê t r e , l ' accusa t ion doi t faire savoir à la défense 
qu 'e l le s ' a p p r ê t e à saisir le t r i b u n a l d ' une r e q u ê t e , mais ne doit pas lui 
dévoiler la ca t égor i e don t re lèvent les é l é m e n t s l i t igieux, et la r e q u ê t e 
est i n t rodu i t e d a n s le c ad re d ' une p r o c é d u r e non con t r ad i c to i r e . 

c) La t ro i s i ème p r o c é d u r e est u t i l i sée lo r sque le fait m ê m e de révéler 
q u ' u n e r e q u ê t e un i l a t é r a l e va ê t r e p r é s e n t é e rev iendra i t à d ivulguer la 
n a t u r e des p reuves en q u e s t i o n ; en pare i l cas , la r e q u ê t e est déposée 
d a n s le c ad re d ' une p r o c é d u r e non con t rad ic to i r e et à l ' insu de la défense . 

Le r e q u é r a n t a s o u t e n u devan t la C o u r qu ' i l é ta i t nécessa i re 
d ' i n t rodu i r e un é l é m e n t con t rad ic to i re c o m p e n s a t e u r d a n s les cas où la 
défense se t rouve exclue de la p r o c é d u r e . Il a m o n t r é q u e , d a n s deux 
con t ex t e s d is t inc ts et selon des m o d a l i t é s d i f férentes , u n e p r o c é d u r e 
faisant i n t e rven i r u n «avoca t spéc ia l» a é té i n t rodu i t e d a n s la légis lat ion 
b r i t a n n i q u e (deux a u t r e s proje ts é t a n t p a r a i l leurs a c t u e l l e m e n t en cours 
d ' e x a m e n ) . La fonction de l 'avocat spécial est d ' ass i s te r le t r i buna l dans 
les cas où, p o u r des motifs t e n a n t à la sécur i t é na t iona le ou à d ' a u t r e s 
impéra t i f s , u n e p a r t i e ne peu t ê t r e au to r i s ée à pa r t i c ipe r à la p r o c é d u r e . 
L 'avocat spécial doit r e p r é s e n t e r les i n t é r ê t s de l ' individu d a n s la 
p r o c é d u r e . La légis la t ion p e r t i n e n t e 1 prévoi t que l 'avocat spécial n 'es t 
toutefois pas « r e s p o n s a b l e envers la p e r s o n n e dont il est cha rgé 
d ' a s s u m e r les i n t é r ê t s » , ce qui a p o u r effet de l ' au to r i se r et de l 'obliger à 
g a r d e r sec rè te t ou t e in fo rmat ion ne pouvant ê t r e d ivu lguée . Le 
G o u v e r n e m e n t a s o u t e n u q u e la p r o c é d u r e suivie en l 'occurrence 
p ro t égea i t de m a n i è r e a d é q u a t e , en pr inc ipe c o m m e en p r a t i q u e , les 
d ro i t s de l 'accusé. P o u r l ' essent ie l , il s 'est fondé sur l ' impar t i a l i t é du j u g e 
et sur l ' honneu r et l ' in tégr i té profess ionnel le de l ' accusa t ion . Il a 
é g a l e m e n t évoqué les i m p o r t a n t e s difficultés p r a t i q u e s q u ' e n g e n d r e r a i t 
la c réa t ion d ' u n e ins t i tu t ion tel le q u e l 'avocat spécial en m a t i è r e péna le . 
Et de c i ter des q u e s t i o n s c o m m e les ob l iga t ions de l 'avocat spécial envers 
l 'accusé, la q u a n t i t é d ' i n fo rma t ions qu' i l lui sera i t loisible de 
c o m m u n i q u e r à l 'accusé et à ses avocats , ou encore la qua l i t é des 
ins t ruc t ions qu' i l pou r ra i t e s c o m p t e r recevoir de la défense . Les 
difficultés s e ra i en t p a r t i c u l i è r e m e n t a iguës d a n s les affaires où il y a 
p lus ieurs accusés , de m ê m e q u e d a n s les procès de longue d u r é e , où les 
ques t ions de d ivulga t ion évoluent c o n s t a m m e n t . 

La q u e s t i o n à t r a n c h e r consiste à savoir si les p rob l èmes soulevés par le 
G o u v e r n e m e n t sont i n s u r m o n t a b l e s sur le p l an p r a t i q u e . Prenons- les un à 
un . 

1. Loi de 1997 sur la Commission spéciale de recours en matière d'immigration et loi de 1998 
sur l'Irlande du Nord. 
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a) L 'avocat spécial en m a t i è r e péna l e . Il convient de n o t e r q u ' e n 
d e h o r s des deux p r o c é d u r e s prévoyant l ' i n te rven t ion d 'un avocat spécial 
m e n t i o n n é e s ci-dessus le g o u v e r n e m e n t , cela a é té s ignalé en l ' espèce, a 
r é c e m m e n t déposé devan t le p a r l e m e n t deux proje ts p révoyan t la 
dés igna t ion d ' un avocat spécial d a n s d ' a u t r e s c i r cons tances . Ce lu i sur la 
j u s t i ce pour les j e u n e s et les p r euves en m a t i è r e péna le (1999) prévoi t la 
dés igna t ion p a r le t r i buna l d ' un avocat spécial d a n s tous les cas où un j u g e 
in te rd i t à un accusé non r e p r é s e n t é de c o n t r e - i n t e r r o g e r p e r s o n n e l l e m e n t 
le p l a ignan t qu i se dit v ic t ime d ' une infract ion sexuel le . Le G o u v e r n e m e n t 
r econna î t donc q u e la p r o c é d u r e faisant i n t e rven i r un avocat spécial peu t 
ê t r e ut i l isée en m a t i è r e péna l e , m ê m e si c 'est dans un con t ex t e q u e l q u e 
peu différent de celui de la p r é s e n t e espèce . L 'obl igat ion a s s u m é e p a r 
l 'avocat spécial envers l 'accusé devra i t , d ' u n e m a n i è r e g é n é r a l e , pouvoir 
ê t r e b ien dé l imi t ée pa r les o r g a n e s profess ionnels c o m p é t e n t s . C e g e n r e 
de ques t i on relève du travai l de rou t ine des comi tés d ' é t h i q u e 
profess ionnel le desdi t s o rganes . Si le p r o b l è m e n 'es t pas facile à 
r é s o u d r e , r ien d a n s l 'objection p lu tô t g é n é r a l e du G o u v e r n e m e n t ne 
donne à p e n s e r qu ' i l sera i t i n s u r m o n t a b l e . 

b) La q u a n t i t é d ' i n fo rma t ions q u e l 'avocat spécial sera i t l ibre de 
c o m m u n i q u e r à l 'accusé et à ses avocats . Il s 'agit là d 'un p r o b l è m e qui , 
m e semble- t - i l , p eu t ê t r e résolu . Il est clair q u ' e n règle g é n é r a l e l 'avocat 
spécial ne p o u r r a i t t r a n s m e t t r e q u e t r è s peu d ' i n fo rma t ions à l 'accusé et à 
ses avocats . J e ne d o u t e pas q u e la défense pour ra i t s ' a c c o m m o d e r 
fac i lement de ce t t e c o n t r a i n t e , c o m p t e t enu de l ' avan tage qu 'e l l e 
r e t i r e r a i t du sys tème : u n e r e p r é s e n t a t i o n à l ' audience consacrée à la 
ques t ion de la d ivulga t ion . 

c) J e ne suis pas sûr de b ien c o m p r e n d r e l 'objection du G o u v e r n e m e n t 
c o n c e r n a n t la qua l i t é des i n s t ruc t ions q u e l 'avocat spécial p o u r r a i t 
e s c o m p t e r recevoir de la défense . Quo i qu' i l en soit, il s 'agit là d ' u n e 
ques t ion re levan t de l ' appréc ia t ion de la défense . Il est ma la i sé 
d ' apercevo i r où des p r o b l è m e s p o u r r a i e n t se poser , m ê m e si, à n ' en pas 
d o u t e r , c h a q u e affaire e n g e n d r e r a i t ses p r o p r e s difficultés. Là encore , le 
G o u v e r n e m e n t n ' a identif ié a u c u n p r o b l è m e i n s u r m o n t a b l e . 

d) J ' a d m e t s q u e les difficultés se ra ien t les plus a iguës d a n s les affaires 
où il y a plus d ' un accusé . C e r t a i n e s sont toutefois i n h é r e n t e s aux affaires 
de ce g e n r e . Dès lors q u ' a u c u n p r o b l è m e i n s u r m o n t a b l e n ' a encore é té 
soulevé, j e ne vois pas pourquo i l 'observat ion g é n é r a l e du G o u v e r n e m e n t 
suffirait à elle seule à exclure u n e p r o c é d u r e p a r a i l leurs viable . Les 
affaires où il y a plus d 'un accusé conf ron ten t n é c e s s a i r e m e n t les avocats , 
les j u g e s et les a u t o r i t é s de p o u r s u i t e c o m p é t e n t e s à des p r o b l è m e s 
n o m b r e u x et difficiles. 

e) Q u a n t au p rob l ème soulevé p a r les procès de longue d u r é e , où les 
ques t i ons de d ivulga t ion évoluent c o n s t a m m e n t , il s 'agit p lu tô t d ' une 
va r ia t ion du p r é c é d e n t . C e sera i t i név i t ab l emen t le m ê m e avocat spécial , 
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m e semble- t - i l , qui sera i t appe lé à t r a i t e r des nouvel les ques t i ons de 
d ivu lga t ion et des d é v e l o p p e m e n t s de cel les a n t é r i e u r e m e n t évoquées , et 
j e ne vois là r ien de plus que des inconvén ien t s d ' o rd re admin is t ra t i f . O r 
pare i l s inconvénien ts ne s a u r a i e n t jus t i f i e r des res t r i c t ions aux droi ts 
g a r a n t i s p a r la Conven t ion . 

Pour ces ra isons , j e ne puis a d m e t t r e q u e le G o u v e r n e m e n t ai t 
d é m o n t r e qu ' i l ex is te , sur le p lan p r a t i q u e , des difficultés i n s u r m o n t a b l e s 
à a d a p t e r u n sys tème déjà ex i s t an t à des procès p é n a u x tels q u e celui 
c r i t iqué en l 'espèce. J ' e s t i m e en conséquence q u e dès lors q u ' u n e m e s u r e 
moins res t r ic t ive é ta i t d isponible et a d a p t a b l e , le G o u v e r n e m e n t , en 
o m e t t a n t d 'y r ecour i r , a violé le dro i t à u n procès é q u i t a b l e g a r a n t i a u 
r e q u é r a n t p a r l 'ar t icle 6 § 1 de la Conven t ion . 
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A. G r i e f d é c l a r é r e c e v a b l e 

50. La C o m m i s s i o n a r e t e n u le g r ie f du r e q u é r a n t cons i s t an t à d i re 
q u e , fondée sur u n e i m m u n i t é d ' i n t é r ê t publ ic r evend iquée d a n s le cad re 
d ' u n e p r o c é d u r e non con t rad ic to i r e , la non-d ivulga t ion à la défense de 
ce r t a ines p reuves a po r t é a t t e i n t e à son droi t à un procès é q u i t a b l e et a 
m é c o n n u à son é g a r d les dro i t s de la défense , et q u e le r ecours à la 
d é c l a r a t i o n d ' u n i n f o r m a t e u r est allé à l ' encon t re d u pr inc ipe de la 
p r é s o m p t i o n d ' innocence . 

B. P o i n t s e n l i t i ge 

5 1 . Il s 'agit donc en l 'espèce de r e c h e r c h e r 
- s'il y a eu violat ion de l 'ar t icle 6 § 1 de la Conven t i on co mb i n é avec 

l 'ar t icle 6 § 3 b) et d ) , 
- s'il y a eu viola t ion de l 'ar t icle 6 § 2 d e la Conven t i on . 

C. Q u a n t à l 'art ic le 6 § 1 d e la C o n v e n t i o n c o m b i n é avec l 'art ic le 6 
§ 3 b) e t d) 

52. La p a r t i e p e r t i n e n t e en l 'espèce de l 'ar t icle 6 de la Conven t i on est 
ainsi l ibellée : 

«1 . Toute personne a droit à ce que sa cause soit entendue équitablement, 
publiquement et dans un délai raisonnable, par un tribunal indépendant et impartial, 
établi par la loi, qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. (...) 

( . . . ) 

3. Tout accusé a droit notamment à: 

(...) 

b) disposer du temps et des facilités nécessaires à la préparation de sa défense; 

(...) 

d) interroger ou faire interroger les témoins à charge et obtenir la convocation et 
l 'interrogation des témoins à décharge dans les mêmes conditions que les témoins à 
charge ; 

(...).» 

53 . Le r e q u é r a n t relève tou t d ' abo rd q u e , d a n s ses in s t ruc t ions au ju ry , 
le j u g e de p r e m i è r e in s t ance n ' a pas p r é s e n t é é q u i t a b l e m e n t le rôle 
de l ' agent p rovoca t eu r D.W. Celui-ci s 'est vu d é c e r n e r le t i t r e 
d'« i n f o r m a t e u r » , ce qui a p e r m i s de cache r sa pa r t i c ipa t ion au j u r y , et à 
la police et à l ' accusa t ion de recouvr i r tous ses ac tes du voile de l ' i m m u n i t é 
d ' i n t é r ê t publ ic . L ' in t é ressé aff irme q u e la crédibi l i té des pol iciers n ' a 
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j a m a i s é té mise en ques t i on et q u e l ' a m p l e u r des p reuves falsifiées et 
c réées de t ou t e s pièces n 'es t a p p a r u e ou d e v e n u e suscept ib le d ' ê t r e 
p rouvée q u ' a p r è s le procès . Selon lui, si le j u r y avai t é té mis au c o u r a n t 
de l ' é t endue exac te d e la pa r t i c ipa t ion de D.W., agen t p rovoca t eu r payé 
pa r la police, le rôle d ' a c c u s a t e u r de celui-ci n ' au ra i t pas semblé d igne de 
foi et la conclusion a u r a i t p r e s q u e à coup sûr é té d i f fé ren te . 

54. Le r e q u é r a n t r appe l l e auss i avoir i nd iqué , d a n s son t é m o i g n a g e , 
qu ' i l avait é té v ic t ime d 'un coup m o n t é con t re une r é c o m p e n s e ou u n e 
vengeance envers son coïnculpé , C , qui a pla idé coupab le lors du procès . 
D ' a p r è s lui, C. a p rononcé qua t r e -v ing t -hu i t d é c l a r a t i o n s et , à l 'occasion 
de son p r e m i e r t é m o i g n a g e , ses d i res ont é té cons idérés c o m m e d ignes de 
foi. Les d e u x fois su ivan tes , il fut d i scrédi té et ne fut pas appe lé c o m m e 
t émoin à c h a r g e . Q u a n t à son t é m o i g n a g e écri t , ou du moins ce q u e la 
défense en a vu d a n s le « r é s u m é » , il fut p rouvé qu ' i l é ta i t inven té et 
t o t a l e m e n t faux. Le r e q u é r a n t affirme avoir c e p e n d a n t subi un con t r e -
i n t e r r o g a t o i r e de la p a r t de l ' accusat ion sur des poin ts de ce t t e déc l a ra t ion 
auxque l s il n 'avai t j a m a i s eu accès et dont il n 'avai t pas la mo ind re not ion . 

55 . Le r e q u é r a n t e s t i m e q u e le procès a m a n q u é d ' équ i t é du fait que la 
déc l a r a t i on de C . n 'a pas é té d ivulguée en to ta l i t é et q u e le j u r y n ' a pas é té 
in formé d e tous les a spec t s d u rôle j o u é p a r l ' i n f o r m a t e u r de la police, 
D.W., et de sa pa r t i c i pa t i on à l 'affaire en cause . 

56. D a n s ses observa t ions c o m p l é m e n t a i r e s , le r e q u é r a n t , s ' appuyan t 
sur l 'affaire R. v. Keane, aff irme que les é l é m e n t s cachés à la défense 
é t a i en t p e r t i n e n t s . C e r t a i n s se r a p p o r t a i e n t aux sources d ' i n fo rma t ion . A 
son avis, il avait é té v ic t ime d 'un coup m o n t é p a r D.W. Les sources 
d ' i n fo rma t ion se r a p p o r t a n t à D.W. p r é s e n t a i e n t donc à l 'évidence un 
i n t é r ê t p o u r lui. D a n s son r é s u m é , le j u g e de p r e m i è r e in s t ance a 
c l a i r e m e n t fait c o m p r e n d r e qu ' i l y avait eu au moins un i n f o r m a t e u r . Il 
p r é s e n t a D.W. d ' u n e m a n i è r e la i ssant e n t e n d r e q u e ce d e r n i e r pouvai t 
non s e u l e m e n t avoir é t é un i n f o r m a t e u r , mais un i n f o r m a t e u r actif. La 
conséquence s o u s - e n t e n d u e , à savoir q u e D.W. pouvai t avoir é té une de 
ces sources et q u e son rôle ne se borna i t pas à t r a n s m e t t r e des 
in fo rmat ions , ma i s co r r e sponda i t à u n e pa r t i c ipa t ion act ive au complo t , 
p r é s e n t a i t un g r a n d i n t é r ê t pour le r e q u é r a n t , ca r cela al lai t d a n s le sens 
de sa thèse selon laquel le D.W. a u r a i t pa r t i c ipé aux é v é n e m e n t s qu i , selon 
l ' accusat ion, p rouva ien t l ' exis tence d ' un complo t , et a u r a i t é té en m e s u r e 
de le p r e n d r e dans u n coup m o n t é en faisant croire qu ' i l é ta i t imp l iqué 
dans un complot don t il ne savait en fait r ien . 

57. Q u a n t à la seconde r e q u ê t e u n i l a t é r a l e se r a p p o r t a n t aux é l é m e n t s 
ayan t t r a i t à la p r é p a r a t i o n du vol de la pos te et aux é v é n e m e n t s de la 
j o u r n é e qui s 'est soldée pa r l ' a r r e s t a t i on de [ C ] et du r e q u é r a n t , ce 
d e r n i e r aff irme q u e ces é l é m e n t s p r é s e n t a i e n t à l 'évidence un i n t é r ê t 
pour la défense d a n s le cad re de la décis ion prise p a r le j u g e de p r e m i è r e 
in s t ance le 25 avril 1994. 
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58. S ' appuyan t sur l 'affaire R. v. Trevor Douglas K., le r e q u é r a n t fait 
valoir qu ' i l y a violat ion de l 'ar t ic le 6 de la Conven t ion lorsque c'est 
l ' accusat ion , et non le t r i b u n a l , qui décide qu 'e l l e doit g a r d e r des 
d o c u m e n t s par -devers elle pour p r o t é g e r l ' in térê t publ ic . Il soul igne que 
lo r sque , c o m m e d a n s son cas , le t r i buna l est t enu de d é t e r m i n e r s'il 
convient de ne pas p rocéde r à la d ivulgat ion d a n s l ' in té rê t publ ic en se 
fondant sur un r é s u m é p r é p a r é p a r l ' accusat ion des é l é m e n t s dont on 
d e m a n d e la non-d ivulga t ion , r ien ne g a r a n t i t q u e le t r i b u n a l se ver ra 
r e m e t t r e un r é s u m é h o n n ê t e et non un t ex t e p r é s e n t é de m a n i è r e à 
ob t en i r le r é su l t a t r e c h e r c h é . En d ' a u t r e s t e r m e s , en s o u m e t t a n t un 
r é s u m é des é l é m e n t s en cause et non ces é l é m e n t s e u x - m ê m e s , 
l ' accusa t ion ne laisse au j u g e a u c u n e m a r g e de m a n œ u v r e vér i t ab le . 
C 'es t en conséquence l ' accusat ion , et non le j u g e , qui déc ide q u e les 
é l é m e n t s ne se ron t pas d ivulgués . 

59. Le r e q u é r a n t sou t i en t en o u t r e q u e les vices du procès n 'on t pas été 
r ed re s sé s p a r la C o u r d ' appe l . Selon lui, les é l é m e n t s non divulgués à 
l ' issue de la p r e m i è r e a u d i e n c e u n i l a t é r a l e n 'on t é té c o m m u n i q u é s ni à 
lui ni à la C o u r d ' appe l . Il ressor t du compte r e n d u de l ' aud ience d 'appel 
q u e le t r i buna l n ' a pas e x a m i n é de visu les é l é m e n t s en cause et n e savait 
pas q u e le j u g e de p r e m i è r e in s t ance ne les avai t pas vus lui non plus. 
S 'agissant de la seconde r e q u ê t e u n i l a t é r a l e p o r t a n t sur la déc l a ra t ion du 
coïnculpé C , la C o u r d ' appe l ne l'a pas lue, c o n t r a i r e m e n t au j u g e de 
p r e m i è r e ins tance (qui , selon le G o u v e r n e m e n t , a u r a i t p e r s o n n e l l e m e n t 
lu l ' in tégra l i t é de la déc l a r a t i on non e x p u r g é e - p a r a g r a p h e 70 ci-
dessous) . La C o u r d ' appe l n ' a donc pas eu l 'occasion de r é p a r e r l ' e r r eu r 
q u ' a u r a i t pu c o m m e t t r e le j u g e de p r e m i è r e in s t ance en déc idan t de ne 
pas d ivu lguer c e r t a i n e s p a r t i e s de la déc l a r a t i on de C . p o u r p r o t é g e r 
l ' in té rê t publ ic . 

60. Le G o u v e r n e m e n t sou t i en t tou t d ' abord que ni le p r inc ipe généra l 
d ' équ i t é de la p r o c é d u r e péna le inscrit à l 'ar t icle 6 § 1 de la Conven t i on ni 
le droi t spécif ique à des « facilités nécessa i res » consacré pa r l 'ar t ic le 6 § 3 b) 
de la Conven t i on n ' i m p l i q u e n t un dro i t absolu pour la défense à se voir 
c o m m u n i q u e r l ' ensemble des é l é m e n t s de p r e u v e p e r t i n e n t s . De plus , les 
affaires p r é c é d e m m e n t t r a i t é e s pa r les ins t i tu t ions de la C o n v e n t i o n n 'ont 
pas p e r m i s d ' é t ab l i r pa re i l p r inc ipe , q u e ce soit pa r ana log ie ou 
a u t r e m e n t , mais ont au c o n t r a i r e r econnu qu ' i l é ta i t l ég i t ime de ne pas 
d ivu lguer les é l é m e n t s conf ident ie ls ou sensibles d a n s les affaires péna les . 

6 1 . Q u a n t à la ques t ion de pr inc ipe , le G o u v e r n e m e n t e s t i m e qu ' i l y a 
des ca tégor ies de d o n n é e s q u e l ' in té rê t publ ic c o m m a n d e soit de ne pas 
d ivu lguer du tou t , soit de ne d ivu lguer que s'il exis te une raison 
i m p é r i e u s e à cela. L ' i n t é r ê t publ ic en ques t ion t i end ra i t au fait q u ' u n e 
d ivulgat ion e n t r a î n e r a i t ou du moins r i sque ra i t d ' e n t r a î n e r des 
d o m m a g e s . L a no t ion d e d o n n é e s p e r t i n e n t e s eng lobera i t des d o n n é e s 
couvran t un spec t re t rès l a rge . A u n bout du spec t re on t rouvera i t les 
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d o n n é e s non suscept ib les d ' a ide r la défense mais suscep t ib les p lu tô t 
d ' a ide r l ' accusa t ion . En m a t i è r e p é n a l e , le pr inc ipe de l ' i m m u n i t é 
d ' i n t é r ê t publ ic p o u r r a i t s ' app l ique r de façon à p r éven i r l 'u t i l i sa t ion p a r 
l ' accusa t ion de tel les d o n n é e s , q u a n d b ien m ê m e elles i nc r imine ra i en t 
l 'accusé. A l ' au t r e bout du spec t r e , on t rouvera i t les d o n n é e s t e n d a n t à 
é tab l i r l ' innocence d 'un accusé . 

62. Ee G o u v e r n e m e n t re lève q u e , si la d ivu lga t ion d e d o n n é e s 
p e r t i n e n t e s cons t i tue une ex igence c o n t e n u e i m p l i c i t e m e n t d a n s les 
t e r m e s «faci l i tés néces sa i r e s» figurant à l 'ar t icle 6 de la Conven t ion , ou 
d a n s la not ion de procès équ i t ab l e , les conséquences en s o n t : i. q u e 
l ' in té rê t publ ic à e m p ê c h e r la s u r v e n a n c e du d o m m a g e r i s q u a n t d e 
décou le r d ' u n e d ivulga t ion sera i t e n t i è r e m e n t dépou rvu de p e r t i n e n c e 
pour l 'obl igat ion de d ivulga t ion en m a t i è r e péna l e , aussi évident ou grave 
q u e le r i sque puisse ê t r e , et ii. qu ' i l se ra i t imposs ib le , d a n s q u e l q u e affaire 
q u e ce soit, d ' app réc i e r et de p r e n d r e en cons idé ra t ion l ' i m p o r t a n c e réel le 
des d o n n é e s pour une p r é s e n t a t i o n équ i t ab le et a d é q u a t e de la défense . La 
s i t ua t ion sera i t a lors tou t à fait d i f férente de celle où p r é v a u d r a i t la règle 
qu ' i l faut s i m p l e m e n t déc ide r si les é l é m e n t s l i t igieux sont ou non 
p e r t i n e n t s (c r i t è re n e t t e m e n t moins e x i g e a n t ) . 

63 . Le G o u v e r n e m e n t soul igne qu' i l est nécessa i re d a n s ce con t ex t e de 
g a r d e r p r é sen t à l 'espri t l ' i m p o r t a n t i n t é r ê t publ ic à g a r a n t i r q u e , là où il y 
a su f f i s amment de p reuves recevables jus t i f i an t q u ' u n individu soit 
poursuivi avec des chances au moins réa l i s tes d ' ob ten i r une 
c o n d a m n a t i o n , l 'affaire puisse d o n n e r lieu à un procès . C e t i n t é r ê t publ ic 
est d i r e c t e m e n t pe r t i nen t en l 'espèce car , s'il ne peu t y avoir d ivulga t ion , 
le choix p o u r l ' accusat ion est s imple : soit elle n ' e n t a m e p a s les p o u r s u i t e s , 
soit elle les a b a n d o n n e . S 'agissant des i n f o r m a t e u r s : i. les a u t o r i t é s ont 
t ou t e s les chances de se m o n t r e r e x t r ê m e m e n t r é t i c en t e s envers la 
d ivulgat ion de l ' ident i té d ' un i n f o r m a t e u r , tou t à la fois e n ra ison du 
d a n g e r phys ique q u e cour ra i t cet i n f o r m a t e u r et d e l ' i m p o r t a n c e , p o u r 
q u e la lu t t e con t r e le c r ime soit efficace, q u e les sources d ' i n fo rma t ion 
ne t a r i s sen t pas , et ii. s a c h a n t cela, l 'accusé a u r a t e n d a n c e à tout faire 
pour ob ten i r la d ivulga t ion de l ' iden t i t é de l ' i n fo rma teu r afin de t e n t e r 
d ' é c h a p p e r aux pou r su i t e s , que l l e q u e soit la force des p reuves à sa c h a r g e . 

64. Le G o u v e r n e m e n t fait valoir q u ' u n e décision de ne pas e n t a m e r ou 
d ' a b a n d o n n e r les pou r su i t e s est une issue qui peu t se révéler inévi table . Si 
l ' in té rê t publ ic à ne pas d ivu lguer est i r rés is t ib le d a n s u n e affaire 
d o n n é e ma i s qu ' i l est man i f e s t e q u e les d o n n é e s en ques t ion sont 
i m p o r t a n t e s pour p e r m e t t r e à l 'accusé de se dé fendre de m a n i è r e 
équ i t ab l e , les pou r su i t e s ne doivent pas ê t r e e n t a m é e s ou con t inuées . 
L ' équ i t é envers l 'accusé doi t en pare i l cas se voir acco rde r la p r io r i t é . 
L'effet d 'un pr incipe absolu fondé u n i q u e m e n t sur la p e r t i n e n c e des 
d o n n é e s en ques t i on sera i t toutefois d ' a u g m e n t e r les cas d a n s lesquels 
les p o u r s u i t e s ne p o u r r a i e n t pas ê t r e e n t a m é e s ou devra i en t ê t r e 
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a b a n d o n n é e s . C e t t e a u g m e n t a t i o n sera i t c o n t r e b a l a n c é e pa r les affaires 
où les d o n n é e s l i t ig ieuses , t ou t e n r é p o n d a n t a u c r i t è r e peu ex igean t de 
la p e r t i n e n c e , r evê t i r a i en t une i m p o r t a n c e r e l a t i v e m e n t m i n e u r e pour 
l 'accusé. Si pare i l les d o n n é e s r evê ta i en t une réel le i m p o r t a n c e pour une 
p r é s e n t a t i o n équ i t ab l e de la cause de la défense , l eur d ivu lga t ion serai t 
au besoin o r d o n n é e , en tout é t a t de cause sur la base des pr incipes 
au jou rd ' hu i app l iqués pa r les t r i b u n a u x . 

65. Le G o u v e r n e m e n t affirme de surcroî t q u e les t r i b u n a u x in t e rnes 
font p reuve de bon sens pour g a r a n t i r q u e les cas d e non-d ivu lga t ion de 
d o n n é e s ne c o m p r o m e t t e n t pas l ' équi té des p r o c é d u r e s . Ainsi , les 
pr inc ipes p e r t i n e n t s appl icables en droi t i n t e r n e p e r m e t t r a i e n t aux 
t r i b u n a u x de m e t t r e en ba lance l ' impor t ance et le poids de l ' in térê t 
publ ic à ne pas d ivu lguer les d o n n é e s en ques t i on et l ' i m p o r t a n c e d e ces 
d o n n é e s pour l ' équi té de la p r o c é d u r e et l 'efficacité de la condu i t e de la 
défense de l 'accusé. La ba lance penche ra i t tou jours en faveur d ' une 
d ivulga t ion des d o n n é e s p e r t i n e n t e s lo rsqu 'es t r e c o n n u e l ' impor t ance 
d ' u n e d ivu lga t ion auss i complè t e q u e possible . Selon le G o u v e r n e m e n t , 
ces pr inc ipes sont suff isants p o u r g a r a n t i r et s a u v e g a r d e r l ' équi té des 
p rocédu re s . 

66. Le G o u v e r n e m e n t rappe l le q u e les p r o c é d u r e s péna les doivent 
ê t r e éva luées d a n s l eu r e n s e m b l e , c 'es t -à-dire y compr i s l e u r phase 
d ' appe l , ainsi q u e la C o u r e u r o p é e n n e l'a soul igné d a n s l 'affaire 
E d w a r d s c. R o y a u m e - U n i ( a r r ê t du 16 d é c e m b r e 1992, sér ie A n° 247-B, 
pp . 34-35, § 34) . En l 'espèce, c o m m e cela ressor t du r é s u m é du j u g e de 
p r e m i è r e i n s t ance , les é l é m e n t s à c h a r g e é t a i e n t solides pu i sque le 
r e q u é r a n t avait é té pris sur le fait. Des d o n n é e s n ' ava i en t pas é t é 
d ivulguées à la sui te de d e u x aud iences u n i l a t é r a l e s t e n u e s en p r e m i è r e 
i n s t a n c e . L a défense avai t é t é in fo rmée de ces d e u x aud i ences . Les 
ques t ions q u e la défense c o m p t a i t soulever lui ava ien t é té soumises . L a 
décis ion r e n d u e pa r le j u g e de p r e m i è r e i n s t ance fut r é e x a m i n é e avec 
soin pa r la C o u r d ' appe l . C h a c u n e des deux ju r id i c t i ons conclut , en bref, 
q u e l ' équ i té envers l 'accusé ne r e q u é r a i t pas la d ivu lga t ion d ' a u t r e s 
d o n n é e s à la dé fense . 

67. Q u a n t à savoir si la p r o c é d u r e v isant à d é t e r m i n e r où se trouve le 
j u s t e équi l ibre est e l l e - m ê m e u n e violat ion de l 'ar t icle 6 de la Conven t ion , 
le G o u v e r n e m e n t fait valoir q u e la C o u r d ' appe l a t r a i t é de la n a t u r e de la 
p r o c é d u r e à suivre d a n s l 'affaire R. v. Davis, Johnson and Rowe. Le bu t 
essen t ie l de la p r o c é d u r e définie par la C o u r d ' appe l est d ' a s su re r que , 
d a n s la m e s u r e du possible , l 'accusé et ses avoca ts d i sposent d u 
m a x i m u m d ' i n fo rma t ions et des me i l l eu re s possibi l i tés de p r é s e n t e r 
l eu r s a r g u m e n t s au t r i buna l . La C o u r d ' appe l a toutefois r econnu q u e 
t o u t e a u d i e n c e devan t le t r i b u n a l ou tou t e décis ion de celui-ci sera i t 
pr ivée de son sens si la n a t u r e de la p r o c é d u r e ayan t condui t à la décis ion 
avait pour effet de dévoi ler les in fo rmat ions en cause . 
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68. Le G o u v e r n e m e n t aff irme q u e j a m a i s d a n s les affaires t r a i t é e s 
jusqu ' i c i p a r les o r g a n e s de la Conven t i on n ' a é té i nc r iminée u n e 
p r o c é d u r e ayant revê tu u n c a r a c t è r e non con t r ad i c to i r e au mot i f q u e 
c 'é ta i t le seul moyen d 'év i te r de p r é juge r l ' issue de la p r o c é d u r e . Pare i l 
p r inc ipe ne sera i t d ' a i l l eurs ni i n h é r e n t à l 'ar t icle 6 de la Conven t i on ni 
nécessa i re p o u r a s s u r e r l ' équ i té des p r o c é d u r e s p é n a l e s . De l'avis du 
G o u v e r n e m e n t , il sera i t en effet t r è s é t r a n g e que cela fût le cas, car 
pare i l p r inc ipe nécess i t e ra i t une p r o c é d u r e qu i pr ivera i t de son sens 
t o u t e décis ion s u b s é q u e n t e sur la ques t i on soumise au t r i buna l . 

69. Il re lève en o u t r e qu ' i l n 'y a p a s eu viola t ion des dro i t s g a r a n t i s à 
l ' a r t ic le 6 § 1 de la Conven t i on combiné avec l 'ar t icle 6 § 3 d ) . Le r e q u é r a n t 
a i n t e r r o g é les t é m o i n s à c h a r g e et pouvai t l u i -même c i ter c o m m e il le 
voulai t des t é m o i n s à d é c h a r g e . Ni l ' accusa t ion ni la défense n 'on t 
d e m a n d é à C . de dépose r . Le fait que seul un r é s u m é de la d é c l a r a t i o n de 
C . ait é té t r a n s m i s à la défense s ' expl iquai t , c o m m e l'a ind iqué le j u g e , pa r 
le c a r a c t è r e sensible des é l é m e n t s c o n t e n u s d a n s la déc l a r a t i on in i t ia le . Le 
j u g e de p r e m i è r e in s t ance et la C o u r d ' appe l ont e x a m i n é la ques t i on de 
savoir si l ' équ i té envers la défense exigeai t p lus . Tous deux ont conclu au 
respec t du pr incipe d ' é q u i t é . 

70. D a n s ses observa t ions c o m p l é m e n t a i r e s , le G o u v e r n e m e n t avance 
q u ' e n ce qu i conce rne la p r e m i è r e r e q u ê t e un i l a t é r a l e , la t e n e u r des 
é l é m e n t s q u e l ' accusat ion souha i t a i t g a r d e r par -devers elle a é té 
c o m m u n i q u é e o r a l e m e n t au juge par l 'avocat de l ' accusa t ion . Il relève à 
cet éga rd q u e , pour suivre le p r é c é d e n t R. v. Trevor Douglas K., il f audra i t 
q u e le j u g e en sache su f f i s amment sur le c o n t e n u des é l é m e n t s non 
d ivulgués p o u r p r e n d r e sa décis ion en conna i ssance de cause . Le 
G o u v e r n e m e n t rappe l le q u e , d a n s ce t t e affaire, le j u g e n 'ava i t é té en r ien 
in formé d u c o n t e n u de la vidéo e n cause , m ê m e pas d a n s les g r a n d e s 
l ignes. Lo r sque la défense fit valoir en appel q u e ce c o n t e n u avait pu 
influer de p lus ieurs m a n i è r e s sur l ' in tégr i té du t é m o i g n a g e a p p o r t é p a r 
le p l a i g n a n t au procès , la C o u r d ' appe l e s t i m a q u e le j u g e n ' a u r a i t pas dû 
s 'opposer à la d ivulga t ion des p reuves « s a n s q u e la possibil i té ait é té 
d o n n é e de vérif ier l eur p e r t i n e n c e et l eur i m p o r t a n c e (...) C e t exercice 
ne peu t ê t r e effectué q u e p a r le j u g e l u i - m ê m e , qui doit e x a m i n e r ou 
ana lyse r de visu les é l é m e n t s d e p reuve , afin de p r e n d r e conna i s sance des 
faits qu ' i l s c o n t i e n n e n t » . Le G o u v e r n e m e n t déc la re q u ' à ce t t e fin il est 
indifférent q u e le j u g e p r e n n e conna i s sance des in fo rma t ions de m a n i è r e 
approfondie et complè t e p a r l ' i n t e r m é d i a i r e d ' une p e r s o n n e qu i les lui 
r a p p o r t e , ou au moyen d 'un e x a m e n p a r l u i - m ê m e ; il r appe l le q u ' e n 
l 'espèce le j u g e a e n t e n d u le 23 m a r s 1994 une déc la ra t ion r a p p o r t a n t 
f idè lement et e n t i è r e m e n t les r e n s e i g n e m e n t s en cause . 

71 . Le G o u v e r n e m e n t c o n s t a t e en o u t r e q u e , s 'agissant de la seconde 
r e q u ê t e u n i l a t é r a l e , le j u g e a lu p e r s o n n e l l e m e n t le t é m o i g n a g e non 
e x p u r g é d a n s son in t ég ra l i t é . 
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72. La C o m m i s s i o n rappe l le q u e les ex igences du p a r a g r a p h e 3 de 
l 'ar t icle 6 de la C o n v e n t i o n s ' ana lysen t en des aspec t s pa r t i cu l i e r s du 
dro i t à un procès équ i t ab le g a r a n t i pa r le p a r a g r a p h e 1 (Cour eu r . D H , 
a r r ê t T . c. I ta l ie du 12 octobre 1992, série A n" 245-C, p. 4 1 , § 25) . Aussi 
la C o m m i s s i o n examine ra - t - e l l e le gr ief du r e q u é r a n t à la l u m i è r e des 
d e u x disposi t ions combinées . 

73. P o u r d é t e r m i n e r si les d ro i t s de la défense ont é té r e spec tés c o m m e 
le veut l 'ar t ic le 6 de la Conven t ion , la C o m m i s s i o n doit e x a m i n e r la pro
cédure cons idé rée d a n s son e n s e m b l e , y compr i s la p h a s e s ' é t an t dérou lée 
devan t la C o u r d ' appe l (Cour eu r . D H , a r r ê t Imbr iosc ia c. Suisse du 
24 n o v e m b r e 1993, série A n° 275, pp. 13-14, § 38) . De surcro î t , la 
C o m m i s s i o n n ' a pas à s u b s t i t u e r sa p r o p r e app réc i a t i on des faits à celle 
des j u r id i c t ions i n t e r n e s , et en pr inc ipe il revient à ces j u r id i c t ions , et 
spéc i a l emen t au t r i buna l de p r e m i è r e i n s t ance , d ' app réc i e r les é l é m e n t s 
recueil l is pa r l ' accusat ion et la défense . La C o m m i s s i o n se b o r n e r a à 
vérifier si la p r o c é d u r e cons idérée d a n s son e n s e m b l e , y compr i s le mode 
de p r é s e n t a t i o n des moyens de p reuve , a é té équ i t ab l e (Cour eur . D H , 
a r r ê t s B a r b e r a , M e s s e g u é et J a b a r d o c. E s p a g n e du 6 d é c e m b r e 1988, 
série A n° 146, p . 31 , § 68, et Vidal c. Be lg ique du 22 avril 1992, série A 
n" 235-B, pp . 32-33, § 33). 

74. La C o m m i s s i o n r appe l l e n é a n m o i n s q u e la no t ion de procès 
équ i t ab l e inclut le d ro i t f o n d a m e n t a l à u n e p r o c é d u r e con t r ad i c to i r e en 
m a t i è r e p é n a l e . Ce droi t impl ique pour c h a c u n e des p a r t i e s la facul té de 
p r e n d r e conna i s sance des observa t ions ou é l é m e n t s de p reuve p rodu i t s 
p a r l ' a u t r e pa r t i e , a insi q u e de les d i scu te r (Cour eur . D H , a r rê t 
B r a n d s t e t t e r c. A u t r i c h e du 28 aoû t 1991, série A n" 211 , pp . 27-28, 
§§ 66-67). D ' a p r è s la j u r i s p r u d e n c e de la C o m m i s s i o n re la t ive aux droi ts 
de l 'accusé, au sens de l 'ar t icle 6 § 3 b) de la Conven t ion , un accusé doit 
d isposer , aux fins de p rouve r son innocence ou d ' ob t en i r u n e r éduc t i on de 
sa pe ine , de l ' ensemble des é l é m e n t s p e r t i n e n t s qui ont é té ou qui 
a u r a i e n t pu ê t r e recueil l is p a r les a u t o r i t é s c o m p é t e n t e s (Jespers 
c. Be lg ique , r e q u ê t e n" 8403/78, r a p p o r t de la C o m m i s s i o n du 
14 d é c e m b r e 1981, Décis ions et r a p p o r t s 27, pp . 71-72, §§ 55-58). Dans 
son a r r ê t Edwards , la C o u r a cons idé ré que l ' équ i té des p rocédure s 
requ ise pa r l 'ar t icle 6 § 1 de la C o n v e n t i o n exigeai t , ce que prévoyait 
d ' a i l l eurs le dro i t angla i s , que les a u t o r i t é s de p o u r s u i t e révè len t à la 
défense l ' ensemble des é l é m e n t s de p r euve , à c h a r g e c o m m e à d é c h a r g e , 
et q u e le fait q u e lesdi tes a u t o r i t é s n ' ava ien t pas app l iqué ce pr inc ipe dans 
le cas d ' e spèce avait vicié la p r o c é d u r e ( a r r ê t E d w a r d s p réc i t é , p . 35, § 36). 

75. La C o m m i s s i o n rappe l le q u e d a n s l 'affaire L a m y c. Belg ique (Cour 
eur . D H , a r r ê t du 30 m a r s 1989, série A n° 151) la C o u r a e x a m i n é sous 
l 'angle de l 'ar t icle 5 § 4 de la Conven t i on u n e ques t ion re la t ive à l 'accès à 
u n doss ier péna l . Elle déc l a r a qu ' i l exis te un lien t rop é t roi t en t r e 
l ' appréc ia t ion de la nécess i té de la d é t e n t i o n et celle - u l t é r i e u r e - de la 



458 AFFAIRE ITTT C . ROYAUME-UNI - AVIS DE LA COMMISSION 

culpabi l i té pour q u e l'on puisse refuser la c o m m u n i c a t i o n de pièces d a n s le 
p r e m i e r cas , t and i s que la loi l 'exige d a n s le second. D ' a p r è s la C o u r , la 
p r o c é d u r e de cont rô le de la légal i té d ' une d é t e n t i o n doit r e s p e c t e r le 
p r inc ipe de l 'égal i té des a r m e s et celui du con t r ad ic to i r e . Lor sque 
l ' accusa t ion connaî t b ien la to ta l i t é d ' un dossier , la p r o c é d u r e n'offre pas 
à la p e r s o n n e d é t e n u e l 'occasion de con t e s t e r de m a n i è r e u t i le les moti fs 
invoqués pour jus t i f i e r un m a i n t i e n en d é t e n t i o n si l 'avocat de l ' in té ressé 
se voit refuser l 'accès au doss ier (loc. cit., pp . 16-17, § 29). C o m p t e t enu de 
ce qui p r é c è d e , la C o m m i s s i o n e s t ime q u e les ex igences liées à l ' équ i té des 
procès , au sens de l 'ar t ic le 6 § 1 de la C o n v e n t i o n , sont plus la rges q u e 
celles qui se d é g a g e n t de l 'ar t icle 5 § 4. 

76. La C o m m i s s i o n observe q u ' e n l 'espèce il y avai t de n o m b r e u s e s 
p reuves t e n d a n t à acc réd i t e r la thèse de la pa r t i c ipa t ion du r e q u é r a n t 
a u x infract ions r ep rochées , et l ' in té ressé ne con tes t e pas avoir eu u n e 
occasion a d é q u a t e et suff isante de c o m b a t t r e ces p reuves lors du procès . 
Il n ' e n r e s t e pas moins q u ' e u é g a r d à l eu r c a r a c t è r e sensible , c e r t a in s 
é l é m e n t s p e r t i n e n t s n 'on t pas é té c o m m u n i q u é s à la défense lors du 
procès , à la su i te de d e u x r e q u ê t e s un i l a t é r a l e s soumises p a r l ' accusa t ion . 
La C o u r d ' appe l conf i rma u l t é r i e u r e m e n t la nécess i té de ne pas d ivu lguer 
ces é l é m e n t s en leur r econna i s san t u n e i m m u n i t é d ' i n t é r ê t publ ic . Le 
r e q u é r a n t et ses avocats furen t avisés q u e des r e q u ê t e s u n i l a t é r a l e s 
p o r t a n t sur u n e ques t ion de d ivulga t ion é t a i en t déposées et q u e les 
é l é m e n t s non d ivulgués avaient t r a i t aux sources d ' i n fo rma t ion . E n 
o u t r e , d ' a u t r e s é l é m e n t s ne furent pas c o m m u n i q u é s à la défense à la 
su i te de la seconde r e q u ê t e u n i l a t é r a l e , pas plus q u e la ca tégor ie dont ils 
r e leva ien t , au mo t i f q u e cela r e n d r a i t caduc le bu t m ê m e de l ' o rdonnance 
de non-divulga t ion . La défense se vit r e m e t t r e un r é s u m é de la t e n e u r d u 
d o c u m e n t dont les é l é m e n t s en cause p rovena i en t . 

77. La C o m m i s s i o n no t e q u e la p r o c é d u r e non con t rad ic to i re est le 
fruit des efforts déployés p a r l 'E ta t pour m é n a g e r un j u s t e équi l ibre 
e n t r e les i n t é r ê t s de l 'E ta t à voir r e c o n n a î t r e u n e i m m u n i t é d ' i n t é r ê t 
publ ic et l ' i n té rê t de g a r a n t i r à l 'accusé une p r o c é d u r e équ i t ab l e , d a n s la 
m e s u r e où sa défense p o u r r a i t ê t r e facili tée p a r la d ivulga t ion de 
d o c u m e n t s ou in fo rmat ions . 

78. Que l l e s q u e soient la ou les ca tégor ies dont re lèvent les 
in fo rmat ions et la ou les ra isons ayan t mot ivé la non-d ivu lga t ion , elles 
é t a i en t p r o t é g é e s pa r une i m m u n i t é d ' i n t é r ê t publ ic , don t le m a i n t i e n , 
d a n s c e r t a i n e s c i r cons tances , n 'es t pas i ncompa t ib l e avec la Conven t i on . 
D a n s la m e s u r e où la sécur i t é na t i ona l e p o u r r a i t ê t r e i n t é re s sée , la 
C o m m i s s i o n rappe l le q u e la C o u r a déjà r e c o n n u q u e l 'u t i l isat ion 
d ' i n fo rma t ions conf ident ie l les peu t se révéler ind i spensab le lo rsque la 
sécur i t é na t iona le est en j e u , cela ne signifiant c e p e n d a n t pas q u e les 
a u t o r i t é s na t iona le s é c h a p p e n t à tou t cont rô le des t r i b u n a u x i n t e r n e s dès 
lors qu 'e l les a f f i rment que l 'affaire t o u c h e à la sécur i t é na t i ona l e et au 
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t e r r o r i s m e ( C o u r eur . D H , a r r ê t C h a h a l c. R o y a u m e - U n i du 15 novembre 
1996, Recueil des arrêts et décisions 1996-V, pp . 1866-1867, § 131). D a n s son 
récen t a r r ê t T inne l ly & Sons Ltd et a u t r e s et McElduff et au t re s 
c. R o y a u m e - U n i , re la t i f à des res t r i c t ions fondées sur des moti fs t e n a n t à 
la sécur i t é na t i ona l e , au d ro i t des r e q u é r a n t s à faire s t a t u e r p a r un 
t r ibuna l sur l eur p r é t e n t i o n de c a r a c t è r e civil se lon laquel le ils é ta ient 
v ic t imes d ' une d i sc r imina t ion i l légale, la C o u r a a d m i s que la pro tec t ion 
de la sécur i t é na t iona le cons t i tue un bu t l ég i t ime qu i peu t a u t o r i s e r des 
l imi t a t ions au droi t d 'accès à u n t r i b u n a l aux fins, n o t a m m e n t , d ' a s su re r 
la conf ident ia l i té des données t o u c h a n t à la sécur i t é . La C o u r conclut que 
le droi t g a r a n t i à tout r e q u é r a n t p a r l 'ar t icle 6 § 1 de la Conven t i on de 
s o u m e t t r e u n litige à un t r i buna l pour ob ten i r u n e décision sur des 
ques t ions de fait c o m m e de dro i t ne sau ra i t ê t r e évincé p a r décis ion de 
l 'exécut i f (Cour eur . D H , a r r ê t T inne l ly & Sons L t d et a u t r e s et McElduff 
et a u t r e s c. R o y a u m e - U n i d u 10 ju i l le t 1998, Recueil 1998-FV, pp. 1662-
1663, § 77). 

79. P o u r ce qui est des t é m o i n s a n o n y m e s , la C o u r a eu l 'occasion de 
déc la re r , d a n s son a r r ê t Doorson c. Pays-Bas , que l 'u t i l i sa t ion de 
déc la ra t ions de t é m o i n s a n o n y m e s pour asseoir u n e c o n d a m n a t i o n n 'est 
pas en tou tes c i rcons tances incompa t ib l e avec la Conven t i on . Elle a 
toutefois précisé q u ' e n pare i l cas l 'ar t ic le 6 § 1 de la C o n v e n t i o n combiné 
avec l 'ar t ic le 6 § 3 d) exige q u e les obs tac les a u x q u e l s se h e u r t e la défense 
soient su f f i s amment c o n t r e b a l a n c é s pa r la p r o c é d u r e suivie devan t les 
a u t o r i t é s jud ic i a i r e s (Cour eur . D H , a r r ê t Doorson c. Pays-Bas du 26 mar s 
\996,Recueil 1996-11, pp. 470-471, §§ 69-72). D a n s les a r r ê t s Liidi c. Suisse 
et V a n M e c h e l e n et a u t r e s c. Pays-Bas , la C o u r a r e c o n n u en pr inc ipe que , 
pourvu que les droi t s de la défense soient r e spec té s , il p eu t ê t r e légi t ime 
p o u r des au to r i t é s de police de s o u h a i t e r p r é se rve r l ' a n o n y m a t d 'un agent 
employé à des act ivi tés sec rè tes , afin non s e u l e m e n t d ' a s s u r e r sa 
p ro tec t ion et celle de sa famil le , ma i s auss i de ne pas c o m p r o m e t t r e la 
possibil i té de l 'u t i l iser d a n s des opé ra t i ons fu tures ( a r r ê t s du 15 ju in 
1992, série A n° 238, p . 21 , § 49, et du 23 avril 1997, Recueil 1997-III, 
p . 712, § 57, r e s p e c t i v e m e n t ) . 

80. En l 'espèce, les d o n n é e s p e r t i n e n t e s en ques t ion n ' on t j a m a i s été 
soumises au j u r y appe lé à déc ider , sur la base de l ' ensemble des preuves 
p rodu i t e s devan t lui, si le r e q u é r a n t é ta i t coupab le . Aussi la Commiss ion 
doit-el le e x a m i n e r la ques t ion de savoir si les au to r i t é s j ud ic i a i r e s , dans 
leur m a n i è r e de t r a i t e r la cause du r e q u é r a n t , ont p rése rvé les d ro i t s de 
la défense à u n degré c o m p a t i b l e avec les ex igences de l 'ar t icle 6 § 1 de la 
Conven t ion . 

8 1 . La C o m m i s s i o n r a i s o n n e r a à p a r t i r du pr inc ipe é tabl i p a r la 
j u r i sp rudence i n t e r n e selon lequel c h a q u e fois q u e l ' accusa t ion s 'oppose 
à la d ivulga t ion de d o n n é e s p e r t i n e n t e s en a r g u a n t d ' u n e i m m u n i t é 
d ' i n t é r ê t public , le t r i b u n a l saisi doit m e t t r e en ba l ance l ' i n t é rê t public à 
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ne pas d ivu lguer les d o n n é e s l i t igieuses et l ' impor t ance q u e celles-ci 
r evê t en t p o u r la défense . 

82. En l 'espèce, le j u g e de p r e m i è r e ins tance n ' a pas vu les é l é m e n t s 
q u e l ' accusa t ion d e m a n d a i t à g a r d e r pa r -deve r s elle d a n s la p r e m i è r e 
r e q u ê t e un i l a t é r a l e ayan t fait l 'objet d ' une aud ience le 23 m a r s 
1994, mais a é té informé o r a l e m e n t de sa t e n e u r p a r l ' accusa t ion . Le 
r e q u é r a n t savait q u e les é l é m e n t s non divulgués se r a p p o r t a i e n t à la 
source d ' i n fo rma t ion , sans q u ' o n lui dise laquel le . Ayant supposé qu' i l 
pouvai t s 'agir de D .W. qu i , selon lui, l ' au ra i t pris d a n s un coup m o n t é , il 
fit p a r t de ses c o m m e n t a i r e s a u j u g e de p r e m i è r e i n s t ance , qu i refusa alors 
la d ivulga t ion des é l é m e n t s en cause . 

83 . D a n s ces condi t ions , la C o m m i s s i o n ne voit a u c u n e ra ison de ne pas 
croi re q u e l ' accusa t ion a respec té la p r o c é d u r e exposée d a n s la 
j u r i s p r u d e n c e i n t e r n e p e r t i n e n t e , à savoir les affaires R. v. Ward 
( p a r a g r a p h e 38 du r a p p o r t ) et R. v. Davis, Johnson and Rome ( p a r a g r a p h e s 
42-44 du r a p p o r t ) ; celle-ci p r ia le j u g e de p r e m i è r e ins tance d ' a p p r o u v e r la 
non-d ivu lga t ion des é l é m e n t s p o u r des motifs de défense de l ' in té rê t 
publ ic et ce d e r n i e r app rouva la non-divulga t ion . R e s t e la ques t i on de 
savoir si le j u g e de p r e m i è r e i n s t ance , qu i n ' a é té in formé q u ' o r a l e m e n t 
de la t e n e u r des é l é m e n t s non c o m m u n i q u é s , é ta i t en m e s u r e d ' app réc i e r 
les faits qu i y é t a i en t révélés et ainsi d 'e f fec tuer c o r r e c t e m e n t l 'exercice 
de mise en ba lance des i n t é r ê t s c o n c u r r e n t s q u e sont l ' in té rê t publ ic et 
l ' équi té envers la défense , l aque l le d e m a n d a i t la d ivulga t ion . 

84. La C o m m i s s i o n cons idère en pr inc ipe q u e ce n 'es t pas pa rce q u e le 
j u g e de p r e m i è r e ins tance est in fo rmé o r a l e m e n t de la t e n e u r des 
é l é m e n t s non d ivulgués q u e les in fo rmat ions qu ' i l reçoit sont e r r o n é e s ou 
incomplè te s . Pour g a r a n t i r l ' équi té de la p r o c é d u r e et les d ro i t s de 
l 'accusé, le j u g e de p r e m i è r e in s t ance doit s ' a ssurer , avan t de se 
p r o n o n c e r sur la non-d ivu lga t ion , qu ' i l a u n e conna i s sance suff isante du 
c o n t e n u des é l é m e n t s en ques t i on afin de m e n e r à b ien l 'exercice de mise 
en ba l ance r equ i s , et q u e la non-d ivulga t ion des é l é m e n t s ne r i sque pas de 
condu i re à u n e e r r e u r j ud i c i a i r e . La C o m m i s s i o n cons idère q u ' e n l 'espèce, 
où il s 'agit de la source d ' i n fo rma t ion et de l ' exis tence d 'un i n f o r m a t e u r 
éven tue l , le j u g e d e p r e m i è r e i n s t ance , qui avait eu conna i ssance du 
c o n t e n u des é l é m e n t s non d ivulgués et de la n a t u r e du doss ier du 
r e q u é r a n t , y compr i s l ' impor t ance que revê ta i t p o u r celui-ci tou tes 
in fo rma t ions sur l ' i n fo rma teu r , é ta i t en m e s u r e de se p r o n o n c e r sur 
l ' i m p o r t a n c e des é l é m e n t s en cause pour les ques t ions p r é s e n t a n t un 
i n t é r ê t ac tue l ou po ten t i e l pour la défense . 

85. La C o m m i s s i o n c o n s t a t e q u e le j u g e de p r e m i è r e in s t ance a eu 
l 'occasion de r é e x a m i n e r la ques t i on des sources d ' i n fo rma t ion lo r sque la 
seconde r e q u ê t e u n i l a t é r a l e fut déposée le 25 avril 1994 au sujet du 
t é m o i g n a g e formulé p a r C. ap r è s qu' i l eut p la idé coupab le . La 
C o m m i s s i o n est conva incue que ce j u g e , qu i a pu lire la vers ion non 
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e x p u r g é e du t é m o i g n a g e et conna issa i t la posi t ion du r e q u é r a n t à cet 
égard , a pris en c o m p t e l ' impor t ance des é l é m e n t s p e r t i n e n t s p o u r les 
ques t ions p r é s e n t a n t un i n t é r ê t pour la défense et s 'est livré au 
nécessa i re exerc ice de mise en ba l ance en e x a m i n a n t les é l é m e n t s en 
cause . P r e n a n t en c o m p t e l ' ensemble des faits, il a r e c h e r c h é c o m m e il 
convient si l ' impor t ance des é l é m e n t s conce rnés p o u r la défense 
l ' empor t a i t ou non sur l ' in térê t publ ic à ne pas les d ivu lguer . La 
C o m m i s s i o n e s t i m e pa r a i l leurs q u e , m ê m e si le r e q u é r a n t ne connaissai t 
pas la ca tégor ie à laque l le a p p a r t e n a i t la pa r t i e des é l é m e n t s p e r t i n e n t s 
é g a l e m e n t non d ivulgués , le j u g e pour sa pa r t la conna i ssa i t , de m ê m e que 
la n a t u r e du r i sque de d o m m a g e que la non-d ivulga t ion au mot i f de 
p r o t é g e r l ' in té rê t publ ic avait p o u r bu t d ' e m p ê c h e r de su rven i r ; il é ta i t 
de la so r te en m e s u r e d ' app réc i e r la gravi té d u r i sque et celle du 
d o m m a g e po ten t i e l . En o u t r e , la défense avai t reçu un r é s u m é du 
t é m o i g n a g e et pouvai t p r é p a r e r l 'affaire en fonction de cela. La 
C o m m i s s i o n a joute enfin q u e le j u g e de p r e m i è r e i n s t ance , r ééva luan t la 
s i tua t ion au fur et à m e s u r e de l ' avancée du procès , c o m m e cela é ta i t de 
son devoir , pouvai t déc ider de d ivu lguer des é l é m e n t s non c o m m u n i q u é s 
j u s q u e - l à s'il appa ra i s sa i t des ques t i ons suscept ib les de modif ier cet 
équi l ib re . 

86. La C o m m i s s i o n relève de plus q u ' a u cours d u procès , ap rès avoir 
e n t e n d u les deux r e q u ê t e s u n i l a t é r a l e s , le j u g e de p r e m i è r e ins tance a 
révélé au j u r y l ' ex is tence « d ' a u moins u n i n f o r m a t e u r » et a invité celui-ci 
à cons idé re r ce fait avec soin et c i rconspect ion ( p a r a g r a p h e 29 du 
r a p p o r t ) . Le j u r y a donc auss i pu e x a m i n e r l 'affaire sur ce t t e base e t 
éva luer le rôle j o u é pa r l ' i n fo rma teu r à l ' égard du r e q u é r a n t , en p r e n a n t 
en c o m p t e l ' a r g u m e n t de ce d e r n i e r selon lequel il a u r a i t é té v ic t ime d 'un 
coup m o n t é p a r D.W., qui a u r a i t en fait t r ès b ien pu ê t r e cet i n fo rma teu r . 

87. La C o m m i s s i o n r e m a r q u e enfin q u e , d a n s son a r r ê t , la C o u r 
d ' appe l n ' i nd ique pas si elle a eu sous les yeux les é l é m e n t s en ques t ion . 
Toutefo is , la C o m m i s i o n n ' aperço i t a u c u n e ra ison de c r i t i que r la 
conclusion de ce t t e ju r id ic t ion , laquel le , ayan t e x a m i n é les motifs d 'appel 
du r e q u é r a n t et la p r o c é d u r e suivie à cet égard p a r le j u g e de p r e m i è r e 
ins t ance , a souscri t à la décis ion de non-d ivulga t ion r e n d u e p a r ce 
d e r n i e r . En c o n s é q u e n c e , la C o m m i s s i o n e s t ime q u e la gêne occasionnée 
à la défense du fait qu 'e l le n ' a pas eu accès aux é l é m e n t s p e r t i n e n t s , non 
d ivulgués p a r su i te de la r e q u ê t e u n i l a t é r a l e , a é té suf f i samment 
c o m p e n s é e pa r la p r o c é d u r e suivie p a r les a u t o r i t é s jud ic i a i r e s (a r rê t 
Doorson p réc i t é , pp. 470-471, §§ 69-72). 

88 . Eu é g a r d à tou tes les c i r cons tances , la C o m m i s s i o n e s t ime que , 
cons idérée d a n s son e n s e m b l e , la p r o c é d u r e péna le i n t e n t é e à l ' encont re 
du r e q u é r a n t p e u t passer p o u r avoir revê tu un c a r a c t è r e équ i t ab l e . Elle 
a joute q u e le fait que la décis ion r e n d u e p a r le j u g e de p r e m i è r e ins tance 
n 'a i t pas é t é p r é c é d é e p a r une a u d i e n c e pub l ique et n 'a i t pas é t é 
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p rononcée en aud ience pub l ique est une conséquence inévi table des 
cons idé ra t ions qu i p r é c è d e n t et ne sau ra i t jus t i f ie r un cons ta t de 
m a n q u e m e n t à l 'exigence de publ ic i té du procès d a n s son e n s e m b l e . De 
surcro î t , c e t t e p r o c é d u r e p o u r r a i t ê t r e couver te pa r ce r t a ines excep t ions 
re la t ives à la publ ic i té des aud iences p révues à l 'ar t icle 6 § 1 de la 
Conven t ion . En tou t é t a t de cause , la C o m m i s s i o n relève que , si la 
décision in t e r locu to i r e sur un point de p r o c é d u r e i n t e r v e n u e d a n s 
l 'affaire du r e q u é r a n t ne fut pas r e n d u e en publ ic , le j u g e m e n t sur le 
fond de la cause de l ' in té ressé lui le fut. 

Conclusion 

89. La C o m m i s s i o n conclut , pa r dix-hui t voix con t r e douze , qu ' i l n'y a 
pas eu, en l 'espèce, violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n combiné 
avec l 'ar t ic le 6 § 3 b) et d ) . 

D . Q u a n t à l 'art ic le 6 § 2 d e la C o n v e n t i o n 

90. L 'a r t i c le 6 § 2 de la Conven t i on est libellé en ces t e r m e s : 

«Toute personne accusée d'une infraction est présumée innocente jusqu'à ce que sa 
culpabilité ait été légalement établie.» 

9 1 . Le r e q u é r a n t affirme q u e la police a fait un usage de la déc l a r a t i on 
de l ' i n fo rma teu r con t r a i r e à l 'ar t icle 6 § 2 de la Conven t ion . 

92. La C o m m i s s i o n rappe l le que la p r é s o m p t i o n d ' innocence 
consacrée p a r le p a r a g r a p h e 2 de l 'ar t icle 6 de la Conven t i on figure 
p a r m i les é l é m e n t s const i tu t i fs d ' un procès péna l équ i t ab l e exigé p a r le 
p a r a g r a p h e 1. Elle se t rouve m é c o n n u e si u n e décision jud ic i a i r e 
c o n c e r n a n t le p r é v e n u ref lè te le s e n t i m e n t qu ' i l est coupab le alors q u e sa 
cu lpabi l i té n ' a pas é t é l éga l emen t é tab l ie . Il suffit, m ê m e en l ' absence 
d ' un cons ta t formel , d ' une mot iva t ion d o n n a n t à pense r q u e le j u g e 
cons idère l ' in té ressé c o m m e coupab le ( C o u r eur . D H , a r r ê t Al lene t de 
R i b e m o n t c. F r a n c e du 10 février 1995, sé r ie A n° 308, p . 16, § 35) . 

93 . La C o m m i s s i o n r appe l l e avoir conclu à la non-viola t ion de l 'ar t icle 
6 § 1 de la C o n v e n t i o n combiné avec l 'ar t icle 6 § 3 b) et d) et relève q u e les 
dro i t s de la défense ont é té exercés de m a n i è r e su f f i s amment 
con t r ad i c to i r e . La C o m m i s s i o n cons idère en pa r t i cu l i e r q u e le r ecour s , 
p a r la police ou au cours d ' un procès , à des r e n s e i g n e m e n t s fournis pa r 
des i n f o r m a t e u r s n 'es t pas équ iva len t en s u b s t a n c e à un cons ta t de 
culpabi l i té du p r é v e n u sans q u e celle-ci a i t a u p a r a v a n t é té l ég a l emen t 
é tab l ie . 
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Conclusion 

94. La C o m m i s s i o n conclut , à l ' u n a n i m i t é , qu ' i l n'y a pas eu, en 
l 'espèce, v iola t ion de l 'ar t ic le 6 § 2 de la Conven t ion . 

E. R é c a p i t u l a t i o n 

95. La C o m m i s s i o n conclut , pa r d ix-hui t voix con t r e douze , qu ' i l n 'y a 
pas eu, en l 'espèce, violat ion de l 'a r t ic le 6 § 1 de la C o n v e n t i o n combiné 
avec l 'ar t ic le 6 § 3 b) et d) ( p a r a g r a p h e 89) . 

96. La C o m m i s s i o n conclut , à l ' u n a n i m i t é , qu ' i l n 'y a pas eu, en 
l ' espèce, violat ion de l 'ar t ic le 6 § 2 de la Conven t ion ( p a r a g r a p h e 94) . 

M. D E S A L V I A 

Sec ré t a i r e de la C o m m i s s i o n 
S. T R E C H S E L 

P rés iden t de la C o m m i s s i o n 
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OPINION DISSIDENTE DE M. GEUS, M. PELLONPÀÀ, 
M. BUSUTTIL, M. WEITZEL, M. SOYER, M. DANELIUS, 

M m c LIDDY, M. MARXER, M. CABRAL BARRETO, 
M. RESS, M. PERENIC ET M m e HION 

(Traduction) 

D a n s les c i rcons tances ac tue l les , nous ne voyons a u c u n e ra ison de 
suppose r q u e l ' accusa t ion n 'a pas suivi la p r o c é d u r e énoncée d a n s la 
j u r i s p r u d e n c e i n t e r n e p e r t i n e n t e , à savoir les affaires R. v. Word et 
R. v. Davis, Johnson and Rowe. En effet, elle a d e m a n d é au j u g e de p r e m i è r e 
in s t ance d ' o r d o n n e r la non-d ivulga t ion des é l é m e n t s en cause en ra ison 
d ' u n e i m m u n i t é d ' i n t é r ê t publ ic , ce q u e ce d e r n i e r a fait. R e s t e m a l g r é 
tout posée la ques t ion de savoir si le j u g e de p r e m i è r e ins t ance , qui n ' a 
é té informé q u ' o r a l e m e n t de la t e n e u r des é l é m e n t s non c o m m u n i q u é s , 
é ta i t en m e s u r e d ' app réc i e r les faits qui y é t a i en t révélés et , a ins i , de se 
l ivrer c o m m e il convient à un exercice de mise en ba lance des i n t é r ê t s 
con t rad ic to i r e s en p ré sence : l ' i n té rê t publ ic et l ' équi té envers la défense , 
qui souha i t a i t la d ivu lga t ion . 

Nous cons idérons q u e , pour sat isfai re aux ex igences d ' équ i t é de la 
p r o c é d u r e et de respec t des dro i t s de la défense , le j u g e de p r e m i è r e 
ins tance doit s ' a ssurer , avan t de se p rononce r sur la ques t ion de la 
d ivulga t ion , qu ' i l a une conna i s sance suffisante de la t e n e u r des é l é m e n t s 
en cause afin de se livrer au nécessa i re exercice de mise en ba l ance , et q u e la 
non-d ivu lga t ion de ces é l é m e n t s ne condu i ra i t pas à u n e e r r e u r j ud i c i a i r e . 
En l 'espèce, où il s 'agissai t de la source d ' i n fo rma t ion et de l ' exis tence d 'un 
i n f o r m a t e u r po ten t i e l , le j u g e de p r e m i è r e in s t ance connaissa i t la t e n e u r 
des é l é m e n t s non c o m m u n i q u é s et la n a t u r e de l 'affaire, y compr i s 
l ' impor t ance q u e r evê ta i t p o u r le r e q u é r a n t t o u t e in fo rma t ion re la t ive à 
l ' i n fo rma teu r p o t e n t i e l ; il é ta i t donc en pr inc ipe en m e s u r e de se l ivrer à 
l 'exercice de mise en ba l ance . Il n ' a c e p e n d a n t pas p ro t égé au m a x i m u m 
les i n t é r ê t s de l 'accusé, pu isqu ' i l n ' a pas p e r s o n n e l l e m e n t e x a m i n é ces 
é l é m e n t s . D e plus , le j u g e de p r e m i è r e in s t ance a e n t e n d u des a r g u m e n t s 
p r o v e n a n t d ' une seule p a r t i e , l ' accusa t ion , non c o n t r e b a l a n c é s pa r ceux 
q u ' a u r a i t pu faire valoir un conseil spéc i a l emen t dés igné p o u r r e p r é s e n t e r 
la défense , qui n 'es t i n t e rvenu q u e sur un point de p r o c é d u r e (voir, mutatis 
mutandis, C o u r eur . D H , a r r ê t C h a h a l c. R o y a u m e - U n i du 15 n o v e m b r e 1996, 
Recueil des arrêts et décisions 1996-V, p. 1869, § 144) ; on ne sau ra i t donc d i re que 
l ' i n te rven t ion de ce m a g i s t r a t a cons t i t ué une g a r a n t i e suff isante . 

A la su i te du dépôt de la seconde r e q u ê t e un i l a t é r a l e ( re la t ive au 
t é m o i g n a g e de C ) , le j u g e de p r e m i è r e ins t ance , qui a pu lire la vers ion 
non e x p u r g é e du t é m o i g n a g e et conna issa i t la posi t ion du r e q u é r a n t à cet 
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éga rd , a pris en c o m p t e l ' i m p o r t a n c e des é l é m e n t s p e r t i n e n t s p o u r les 
ques t ions p r é s e n t a n t un i n t é r ê t p o u r la défense et s 'est livré au 
nécessa i re exercice de mise en ba l ance . De plus , il savai t à quelle 
ca tégor ie a p p a r t e n a i e n t les é l é m e n t s non c o m m u n i q u é s , ce qui n 'é ta i t 
pas le cas de la défense . C o n n a i s s a n t é g a l e m e n t la n a t u r e d u r i sque de 
d o m m a g e q u e la non-d ivu lga t ion au mot i f de p r o t é g e r l ' in té rê t public 
avait p o u r bu t d ' e m p ê c h e r , il é ta i t en m e s u r e d ' app réc i e r la g rav i té du 
r i sque et celle du d o m m a g e po ten t i e l . En o u t r e , en r é é v a l u a n t la 
s i tua t ion au fur et à m e s u r e de l ' avancée du procès , c o m m e cela é ta i t de 
son devoir , le j u g e de p r e m i è r e in s t ance pouvai t déc ider de la divulgat ion 
des é l é m e n t s non c o m m u n i q u é s j u s q u e - l à s'il appa ra i s sa i t des ques t ions 
suscept ib les de modif ier cet équi l ib re . Toutefo is , nous e s t imons que ces 
é l é m e n t s positifs ne s a u r a i e n t c o m p e n s e r le fait q u ' u n e fois de p lus , le 
j u g e de p r e m i è r e ins tance a e n t e n d u des a r g u m e n t s p r o v e n a n t d 'une 
seule pa r t i e , l ' accusat ion , sans e n t e n d r e les thèses con t r ad i c to i r e s de la 
défense , p r é s e n t é e s p a r u n avocat d û m e n t dés igné pour agir en la m a t i è r e . 

De surcro î t , nous ne s o m m e s pas convaincus q u e la p r o c é d u r e d ' appe l 
ait r e m é d i é à ce t t e s i t ua t ion . En effet, la C o u r d ' appe l , saisie p a r le 
r e q u é r a n t , s'est c o n t e n t é e d ' a p p r o u v e r la p r o c é d u r e suivie p a r le j u g e de 
p r e m i è r e ins tance au cours des aud iences non con t r ad i c to i r e s , sans 
i nd ique r si elle a pu voir ou e x a m i n e r les é l é m e n t s en cause . 

Eu é g a r d à l ' ensemble de ces é l é m e n t s , nous cons idérons q u e les 
obs tac les a u x q u e l s s 'est h e u r t é e la défense , du fait qu ' e l l e n ' a eu accès ni 
aux é l é m e n t s p e r t i n e n t s ni m ê m e à une p r o c é d u r e con t r ad i c to i r e d a n s le 
cad re de laquel le la décision du j u g e sur la ques t i on de la d ivulgat ion 
a u r a i t pu se fonder sur des observa t ions r e s p e c t a n t les i n t é r ê t s de la 
défense aussi b ien que ceux de l ' accusat ion , n 'on t pas é t é su f f i samment 
c o n t r e b a l a n c é s p a r la p r o c é d u r e suivie devan t les a u t o r i t é s jud ic ia i res 
(voir, mutatis mutandis, C o u r eur . D H , a r r ê t Door son c. Pays-Bas du 
26 m a r s \996,Recueil 1996-11, pp . 470-471 , §§ 69-72). 

D ' a p r è s nous , la p r é s e n t e espèce doit ê t r e d i s t i nguée de l 'affaire 
E d w a r d s c. R o y a u m e - U n i : d a n s c e t t e d e r n i è r e , la défense avai t r eçu , au 
s t ade de la p r o c é d u r e d ' appe l , la p lupa r t des i n fo rma t ions m a n q u a n t e s . 
Ea défense avait omis de d e m a n d e r à la C o u r d ' appe l la p roduc t ion des 
d o c u m e n t s r e s t a n t s don t elle connaissa i t l ' exis tence et a u c u n j u g e n 'avai t 
é té saisi d ' une d e m a n d e de r econna i s sance d ' une i m m u n i t é d ' i n t é rê t 
publ ic d a n s la p r o c é d u r e ( C o u r eur . D H , a r r ê t E d w a r d s c. R o y a u m e - U n i 
du 16 d é c e m b r e 1992, sér ie A n" 247-B, p. 35, §§ 36 et 38) . 

C o m p t e t enu de tous ces é l é m e n t s , nous e s t i m o n s en définit ive que , 
cons idérée d a n s son e n s e m b l e , la p r o c é d u r e p é n a l e d i r igée con t re le 
r e q u é r a n t n ' a pas é t é é q u i t a b l e . E n ce qui conce rne le fait q u e les 
r e q u ê t e s un i l a t é r a l e s on t pu ê t r e e x a m i n é e s à huis clos et que les 
décisions du j u g e à ce sujet n 'on t pas é té r e n d u e s en publ ic , nous 
cons idérons qu ' i l s 'agit là d 'une conséquence nécessa i re des 
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cons idé ra t ions qu i p r é c è d e n t e t , eu é g a r d aux e x e m p t i o n s p révues pa r 
l 'ar t icle 6 § 1 de la C o n v e n t i o n , il ne nous p a r a î t pas qu ' e l l e s a i en t 
enfre in t l 'obl igat ion de publ ic i té d u procès cons idéré d a n s son e n s e m b l e . 
N é a n m o i n s , ladi te absence de publ ic i té cons t i tue en pa r t i cu l i e r un fac teur 
a g g r a v a n t dans le con t ex t e de l ' équi té du procès . Nous concluons qu ' i l y a 
eu en l 'espèce violat ion de l 'ar t icle 6 § 1 de la Conven t i on combiné avec 
l 'ar t ic le 6 § 3 b) et d ) . 
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S U M M A R Y ' 

Applicability of Article 6 to constitutional proceedings 
Length of constitutional proceedings 

Article 6 § 1 

Applicability - Constitutional proceedings - Applicability of Article 6 to constitutional 
proceedings — Length of constitutional proceedings — Special role of Constitutional Courts 

* 
* * 

In 1990 separate criminal proceedings were brought against the applicants on 
suspicion of their having committed espionage, prior to German reunification, in 
the Federal Republic of Germany for the benefit of the German Democratic 
Republic. They were both convicted and sentenced to imprisonment. Their 
respective appeals on points of law were dismissed in 1992. They each appealed to 
the Federal Constitutional Court, which postponed examination of their 
complaints pending delivery of its decision in a group of test cases. In 1995 the 
court refused to admit the applicants' complaints, referring to its decision in the 
test cases. The applicants complained about the length of the proceedings. 

Held 
Article 6 § 1: Constitutional Court proceedings did not in principle fall outside the 
scope of Article 6: the relevant test in determining whether they might be taken 
into account in assessing the reasonableness of the length of proceedings was 
whether the result of the constitutional proceedings was capable of affecting ihe 
outcome of the dispute before the ordinary courts. In the present case, the 
proceedings in the Federal Constitutional Court were directly related to the well-
foundedncss of the charges of espionage. The Federal Constitutional Court does 
not confine itself to identifying the provision of the Basic Law that has been 
breached but also quashes the impugned decision, referring it back to the 
competent court; moreover, in the event of a constitutional complaint being 
upheld, the legislation in question is declared void and a reopening of criminal 
proceedings is permissible. In the present case, the Constitutional Court 
proceedings had followed criminal proceedings which had led to the applicants' 
convictions, and the outcome of the Constitutional Court proceedings could thus 
be decisive for the applicants as convicted persons. Article 6 was therefore 
applicable. 
As to the length of the Constitutional Court proceedings (respectively about two 
years and ten months and two years and nine months), the applicants' respective 
constitutional complaints had been rejected in preliminary proceedings alter the 
relevant constitutional questions had been resolved in a leading decision of the 

1. This summary by the Registry does not bind the Court. 
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Federal Constitutional Court in a group of similar cases. The legal issues were 
complex. The applicants' conduct did not cause any delay in the proceedings. 
Although the obligation to hear cases within a reasonable time applied also to a 
Constitutional Court, it could not be construed in the same way as for ordinary 
courts. Its role as guardian of the Constitution made it particularly necessary for 
a Constitutional Court sometimes to take into account other considerations than 
the mere chronological order in which cases were entered on the list, such as the 
nature of a case and its importance in political and social terms. Furthermore, 
while Article 6 required that judicial proceedings be expeditious, it also laid 
emphasis on the more general principle of the proper administration of justice. In 
the present case, it was reasonable for the Federal Constitutional Court to have 
grouped a series of similar cases in order to have a comprehensive view of the legal 
issues and to have given priority to other cases with serious political and social 
implications. Although the applicants were serving their prison sentences 
pending the Constitutional Court proceedings, their punishment had not caused 
them prejudice to such an extent as to impose on the Federal Constitutional Court 
a duty to give the cases priority; furthermore, the applicants had failed to apply for 
an interim stay of execution of their prison sentences. Any delays that occurred 
were not substantial enough for the length of the proceedings before the Federal 
Constitutional Court to have exceeded a reasonable time, having regard to the 
overall length of the criminal proceedings against the applicants. 
Conclusion: no violation (unanimously). 
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In t h e c a s e o f G a s t a n d P o p p v. G e r m a n y , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (First Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r s E. P A L M , President, 
M r J . C A S A D E V A I . L , 

M r L. F E R R A R I B R A V O , 

M r R. T Ü R M E N , 

M r B . Z U P A N C I C , 

M r s W. T H O M A S S E N , 

M r R. IAAKVKVE, judges, 
and M r M. O ' B O Y L E , Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 25 J a n u a r y 2000, 
Delivers t he following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t by t he E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 2 N o v e m b e r 1998, wi th in the 
t h r e e - m o n t h per iod laid down by fo rmer Art ic les 32 § 1 and 47 of the 
Conven t ion for t he P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) . It o r ig ina ted in an appl ica t ion (no. 29357/ 
95) aga ins t t he F e d e r a l Republ ic of G e r m a n y lodged wi th the Commis s ion 
u n d e r fo rmer Art ic le 25 by two G e r m a n na t iona l s , M r s Gabr i e l e Gas t and 
M r D i e t e r Popp (" the app l i can t s " ) , on 1 May 1995. T h e app l i can t s were 
r e p r e s e n t e d by M s F. O d e n t h a l , a lawyer p rac t i s ing in M u n i c h . The 
G e r m a n G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by the i r 
Agen t , M r s H . Voelskow-Thies , Ministerialdirigentin, of the Fede ra l 
Min is t ry of J u s t i c e . 

T h e C o m m i s s i o n ' s r eques t re fe r red to fo rmer Art ic les 44 and 48 and to 
t he dec l a r a t i on w h e r e b y G e r m a n y recognised the compul so ry ju r i sd ic t ion 
of the C o u r t ( fo rmer Art ic le 46) . T h e object of t he r e q u e s t was to obtain a 
decision as to w h e t h e r t he facts of the case disclosed a b r e a c h by the 
r e s p o n d e n t S t a t e of i ts obl iga t ions u n d e r Art ic le 6 § 1 of the Conven t ion . 

2. Following the en t ry in to force of Protocol No. 11 to the Conven t ion 
on 1 N o v e m b e r 1998 a n d in accordance wi th the provisions of Art ic le 5 § 4 
t he reo f r ead in conjunct ion wi th Rule 100 § 1 and Ru le 24 § 6 of the Rules 
of C o u r t , a pane l of the G r a n d C h a m b e r dec ided on 14 J a n u a r y 1999 tha t 
t he case would be e x a m i n e d by a c h a m b e r c o n s t i t u t e d wi th in one of the 
Sect ions of t he C o u r t . 

3. In acco rdance wi th Rule 52 § 1, t h e P r e s i d e n t of the C o u r t , 
M r L. W i l d h a b e r , ass igned the case to t he Firs t Sect ion. T h e C h a m b e r 
cons t i t u t ed wi th in t h a t Sect ion inc luded ex officio M r G. Ress , t he j u d g e 
e lec ted in respec t of G e r m a n y (Article 27 § 2 of t he Conven t i on and Rule 



472 GAST AND POPP v. GERMANY JUDGMENT 

26 § 1 (a ) ) , a n d M r s E. P a l m , P r e s i d e n t of t he Sect ion (Rule 26 § 1 (a ) ) . 
T h e o t h e r m e m b e r s d e s i g n a t e d by the l a t t e r to comple t e t he C h a m b e r 
w e r e M r J . Casadeva l l , M r G a u k u r J ö r u n d s s o n , M r R. T ü r m e n , 
Mrs W. T h o m a s s e n a n d M r R. M a r u s t e (Rule 26 § 1 (b) ) . 

S u b s e q u e n t l y M r Ress a n d M r G a u k u r J ö r u n d s s o n , who had t a k e n pa r t 
in the C o m m i s s i o n ' s e x a m i n a t i o n of the case , w i t h d r e w from s i t t ing in t he 
C h a m b e r (Rule 28). T h e G o v e r n m e n t were accordingly invited to ind ica te 
w h e t h e r they wished to appo in t an ad hoc j u d g e (Article 27 § 2 of t he 
Conven t i on and Rule 29 § 1). As the G o v e r n m e n t did not reply wi th in 
th i r ty days , t hey were p r e s u m e d to have waived the i r r ight of 
a p p o i n t m e n t (Rule 29 § 2). S u b s e q u e n t l y M r L. F e r r a r i Bravo a n d 
M r B. Zupanc ic , s u b s t i t u t e j u d g e s , r ep laced M r Ress and M r G a u k u r 
J ö r u n d s s o n as m e m b e r s of t he C h a m b e r (Rule 26 § 1 (c)). 

4. In acco rdance wi th Rule 59 § 3 t he P r e s i d e n t of the C h a m b e r invi ted 
the p a r t i e s to submi t m e m o r i a l s on t h e issues a r i s ing in t h e case . T h e 
R e g i s t r a r received the app l i can t s ' a n d G o v e r n m e n t ' s m e m o r i a l s on 
18 M a y and 10 N o v e m b e r 1999 respect ively. 

5. Af te r consu l t ing the Agen t of t he G o v e r n m e n t and the app l i c an t s ' 
lawyer, t he C h a m b e r dec ided not to hold a h e a r i n g . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

6. T h e facts of t he case , as found by the C o m m i s s i o n and not con t e s t ed 
before t h e C o u r t , a r e as follows. 

7. T h e First app l i can t , Mrs Gabr i e l e Gas t , is a G e r m a n na t iona l , bo rn 
in 1943. She is a poli t ical scient is t by profession and lives in N e u r i e d . 

8. T h e second app l i can t , M r D i e t e r Popp , is also a G e r m a n na t iona l , 
born in 1939. H e is an i n s u r a n c e agen t by profession a n d lives in Bonn. 

A. T h e c r i m i n a l p r o c e e d i n g s a g a i n s t t h e f irs t a p p l i c a n t 

9. In 1990 c r imina l p roceed ings were in i t i a t ed aga ins t t he first 
app l i can t on suspicion of hav ing c o m m i t t e d esp ionage {geheimdienstliche 
Agententätigkeit). She was a r r e s t e d on 30 S e p t e m b e r 1990 and t a k e n in to 
d e t e n t i o n on r e m a n d on 1 O c t o b e r 1990. 

10. T h e t r ia l of t he first app l i can t a n d t h r e e co-accused was held before 
the Bava r i an C o u r t of Appea l (Oberlandesgericht) s i t t ing as a cour t of first 
i n s t ance over several days in N o v e m b e r and D e c e m b e r 1991. In these and 
the following p roceed ings , the first app l i can t was ass is ted by counsel . 

11. O n 19 D e c e m b e r 1991 the C o u r t of Appea l convicted t he first 
app l ican t a n d the co-accused of esp ionage on beha l f of t he G e r m a n 
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D e m o c r a t i c Republ ic ( G D R ) , p u r s u a n t to Art ic le 99 § 1 (1) of t he G e r m a n 
C r i m i n a l Code (Strafgesetzbuch). T h e first app l i can t was s e n t e n c e d to six 
yea r s a n d n ine m o n t h s ' i m p r i s o n m e n t . T h e first app l ican t was also 
depr ived for a per iod of four yea r s of t he r igh ts to hold public office, to 
vote and to be e lected. T h e co-accused were s e n t e n c e d to two yea r s , one 
yea r a n d six m o n t h s , and one year ' s i m p r i s o n m e n t on p roba t ion 
respect ively. 

12. T h e cour t found t h a t in 1968, in t he course of he r s tud ies and 
r e s e a r c h for he r thesis in poli t ical sc ience, the first app l ican t had been 
con t ac t ed by a g e n t s of t he Min i s t ry for S t a t e Secur i ty (Ministerium fur 
Staatssicherheit), the secret service of the G D R . O n the occasion of a 
m e e t i n g in t he eas t sec tor of Ber l in a t t he end of 1968 or t he b e g i n n i n g of 
1969, she had a g r e e d to work for the Min i s t ry conce rned . She had kept the 
Min i s t ry in formed abou t he r work at a r e sea r ch ins t i tu t e b e t w e e n Ju ly 
1972 a n d J u n e 1973. Subsequen t ly , upon he r e m p l o y m e n t by t he Fede ra l 
In te l l igence Service (Bundesnachrichtendiensl), she had forwarded secret 
i n fo rma t ion such as r epo r t s p r e p a r e d by G e r m a n e m b a s s i e s , and in 
p a r t i c u l a r r epo r t s p r e p a r e d by the In te l l igence Service itself, to the 
secre t service of t he G D R . T h e first co-accused, living in M u n i c h , had 
o p e r a t e d as cour ie r ; the two o t h e r co-accused had been a g e n t s of the 
secret service of t he G D R and had also b e e n living t h e r e . 

13. T h e C o u r t of Appea l found t h a t t he first app l i can t a n d the co-
accused had t h e r e b y c o m m i t t e d e sp ionage . As r ega rds the co-accused, 
the cour t , r e fe r r ing to a decis ion of t he F e d e r a l C o u r t of Just ice 
(Bundesgerichtshoff) of 29 May 1991, observed t h a t t h e r e was no legal 
i m p e d i m e n t to pun i sh ing t h e m ; however , t h e fact t h a t t he i r p rosecu t ion 
had only b e e n possible following the G e r m a n reuni f ica t ion had to be 
r e g a r d e d as a m i t i g a t i n g c i r c u m s t a n c e . 

14. In fixing the first app l i can t ' s s e n t e n c e , t he C o u r t of Appea l 
r e g a r d e d as m i t i g a t i n g c i r c u m s t a n c e s in pa r t i cu l a r t h a t she h a d no 
c r imina l record , had a r e g u l a r life and h a d also shown helpfulness in 
t ak ing ca re of a h a n d i c a p p e d child. She had got involved in he r c r imina l 
conduc t due to he r r e l a t ionsh ip wi th one of the co-accused and she had not 
m a n a g e d to d i scon t inue he r con tac t s wi th the secre t service of the GDR. 
Moreover , due to a lack of a d e q u a t e cont ro l s , she had had no pa r t i cu l a r 
difficulties in ob t a in ing and fo rward ing the in fo rma t ion concerned . 
Moreover , she had not ob t a ined any f inancial a d v a n t a g e , but she would 
suffer ser ious profess ional d i s a d v a n t a g e as a c o n s e q u e n c e of her 
convict ion. Finally, t he C o u r t of Appea l took in to account t h a t t he first 
app l i can t h a d la rge ly a d m i t t e d h e r gui l t . However , in view of the 
a g g r a v a t i n g c i r c u m s t a n c e s , in p a r t i c u l a r t h e l e n g t h y per iod of t h e first 
app l i can t ' s involvement in e sp ionage as well as t he vo lume of secret 
i n fo rma t ion forwarded , the C o u r t of A p p e a l r e g a r d e d a pr i son sen tence 
of six yea r s a n d nine m o n t h s a p p r o p r i a t e . 
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15. O n 24 J u n e 1992 the T h i r d Division of the F e d e r a l C o u r t of J u s t i c e , 
s i t t ing wi th Five j u d g e s , d i smissed t h e first app l i can t ' s appea l on poin ts of 
law (Revision). 

16. O n 12 F e b r u a r y 1994 the first app l i can t was re leased , having 
served half of he r s e n t e n c e . 

B. T h e c r i m i n a l p r o c e e d i n g s a g a i n s t the s e c o n d a p p l i c a n t 

17. In Apri l 1990 c r imina l p roceed ings were in i t i a t ed aga ins t the second 
app l ican t on suspicion of having c o m m i t t e d e sp ionage . O n 14 May 1990 the 
second app l ican t was a r r e s t e d and t a k e n in to d e t e n t i o n on r e m a n d . 

18. T h e t r ia l of t he second app l i can t and one co-accused was held 
before t he Di isse ldorf C o u r t of Appea l s i t t ing as a cour t of first ins tance 
over several days in D e c e m b e r 1991. In these and the following 
p roceed ings t he second appl ican t was ass is ted by counsel . 

19. O n 23 D e c e m b e r 1991 the C o u r t of Appea l convicted t he second 
appl ican t a n d t h e co-accused of e sp ionage on beha l f of the G D R , 
p u r s u a n t to Art ic le 99 §§ 1 (1) and 2, first s en t ence , of t he C r i m i n a l 
C o d e . T h e second app l ican t was s e n t e n c e d to six y e a r s ' i m p r i s o n m e n t . 
T h e second appl ican t was also depr ived for a per iod of four years of the 
r igh t s to hold public office, to vote a n d to be e lec ted . T h e forfe i ture of a 
s u m of m o n e y a m o u n t i n g to 70,000 G e r m a n m a r k s was o rde red . T h e co-
accused was s en t enced to two y e a r s ' i m p r i s o n m e n t on p roba t ion , a n d he 
was depr ived for a per iod of two years of the r igh t s to hold public office, to 
vote and to be e lec ted . 

20. T h e C o u r t of Appea l found t h a t in the second half of the 1960s the 
second app l ican t had been con t ac t ed by a g e n t s of the Min i s t ry for S t a t e 
Securi ty . At the l a tes t in 1969, he h a d a g r e e d to work for t he Min i s t ry in 
ques t ion . T h e co-accused had ac ted as con tac t agen t (Fuhrungsoffizier).The 
second app l i can t h a d inci ted his friend to c o m m i t e sp ionage on beha l f of 
the G D R . His fr iend, who h a d d ied in 1989, had worked for the F e d e r a l 
Min i s t ry of Defence and had had access to secre t , a n d pa r t ly top secre t , 
i n fo rmat ion . T h e app l i can t ' s fr iend had t a k e n copies of secre t 
d o c u m e n t s , or or ig ina ls thereof, to his h o m e w h e r e t he or ig inals had 
been p h o t o g r a p h e d ; copies and films h a d s u b s e q u e n t l y been forwarded 
by the second app l ican t to t he co-accused. 

2 1 . T h e C o u r t of Appea l observed t h a t the second appl ican t a n d the 
co-accused h a d t h e r e b y c o m m i t t e d e sp ionage , w i th in the m e a n i n g of 
Art ic le 99 of t he C r i m i n a l C o d e , which had b e e n pun i shab l e a t t h e t i m e 
of the i r offences and had r e m a i n e d pun i shab l e following the accession of 
the G D R to the F e d e r a l Republ ic of G e r m a n y ( F R G ) , as r e g u l a t e d in the 
G e r m a n Unif ica t ion Act (Gesetz zu dem Vertrag vom 31. August 1990 zwischen 
der Bundesrepublik Deutschland und der Deutschen Demokratischen Republik uber 
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dieHerstellungderEinheitDeutschlands) of 23 S e p t e m b e r 1990. As r e g a r d s the 
second app l i can t , t he cour t no ted tha t he had ac ted as a c i t izen of t he F R G 
aga ins t his own coun t ry . T h e r e was no a p p e a r a n c e of a viola t ion of his 
r ight to equa l t r e a t m e n t . In pa r t i cu l a r , t he G e r m a n legis la tor was not 
obliged to enac t legis la t ion g r a n t i n g an a m n e s t y or to l imit the 
appl ica t ion of the provis ions on esp ionage and t r eason . Finally, he could 
not be c o m p a r e d to secre t agen t s of t he Fede ra l In te l l igence Service who, 
i r respec t ive of the different goals of t he secre t services conce rned , acted 
on beha l f of the i r own c o u n t r y a n d not aga ins t it. As r e g a r d s t he co-
accused, t he cour t , r e fe r r ing to a decision of the F e d e r a l C o u r t of Jus t i ce 
of 29 May 1991, observed t h a t t h e r e were no rules of publ ic i n t e rn a t i o n a l 
law p roh ib i t i ng a S t a t e from pun i sh ing fore igners hav ing c o m m i t t e d 
esp ionage ab road . Moreover , t a k i n g in to account t he different goals of 
t h e Fede ra l In te l l igence Service and the secre t service of the G D R , his 
p rosecu t ion for esp ionage did not a m o u n t to d i sc r imina t ion aga ins t h im, 
and the secre t a g e n t s of t he G D R could not have any l eg i t ima te 
expec t a t i on t h a t they would not be p u n i s h e d for t he i r conduc t following 
the accession of t he G D R to t he F R G . 

22. In fixing the second app l i can t ' s s e n t e n c e , t he C o u r t of Appea l 
r e g a r d e d as m i t i g a t i n g c i r c u m s t a n c e s in p a r t i c u l a r t h a t he had no 
c r imina l record , had a r e g u l a r life and had not c o m m i t t e d esp ionage 
p r imar i ly for f inancial pu rposes , but had p u r s u e d poli t ical ideas . 
However , in view of t he a g g r a v a t i n g c i r c u m s t a n c e s , in p a r t i c u l a r the 
l eng thy per iod of t he second app l i can t ' s involvement in e sp ionage , the 
involvement of his l a te fr iend, t he kind of secre t i n fo rma t ion forwarded 
as well as r ea sons of g e n e r a l c r ime p reven t ion , t he C o u r t of Appea l 
r e g a r d e d a pr ison s e n t e n c e of six years a p p r o p r i a t e . As r e g a r d s the co-
accused, t he C o u r t of Appea l took in to account t he fact t h a t he was a 
c i t izen of t he G D R a n d a secre t a g e n t a c t i n g from wi th in t h a t te r r i tory . 

23. O n 22 J u l y 1992 the T h i r d Division of the Fede ra l C o u r t o f jus t i ce , 
s i t t ing wi th five j u d g e s , d i smissed the second app l i can t ' s a p p e a l on points 
of law. 

24. O n 11 May 1994 the second app l ican t was re leased , hav ing served 
two- th i rds of his s e n t e n c e . 

C. T h e p r o c e e d i n g s b e f o r e t h e F e d e r a l C o n s t i t u t i o n a l C o u r t 

25. T h e first app l ican t a p p e a l e d to the F e d e r a l C o n s t i t u t i o n a l C o u r t 
on 18 Ju ly 1992. Following indica t ions as to c e r t a i n formal sho r t comings 
in he r cons t i tu t iona l compla in t , she filed s u p p l e m e n t a r y submiss ions on 
18 Augus t 1992. H e r case was r eg i s t e r ed on 27 Augus t 1992. T h e second 
app l i can t ' s cons t i t u t i ona l compla in t of 13 Augus t 1992 was received by the 
Federa l C o n s t i t u t i o n a l C o u r t on 14 Augus t 1992. 
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26. T h e process ing of t he app l i c an t s ' and o t h e r s imi la r cases was 
p o s t p o n e d as t he Second Division of the F e d e r a l C o n s t i t u t i o n a l C o u r t 
envisaged r e n d e r i n g a l ead ing decision in some tes t cases , t h a t is, t h e 
appl ica t ion for a ru l ing s u b m i t t e d by the Ber l in C o u r t of A p p e a l in 

J u l y 1991 as well as two cons t i t u t i ona l compla in t s . In 1993 a th i rd 
cons t i t u t iona l compla in t , cover ing g e n e r a l a spec t s , was added to t he tes t 
cases . O n 23 M a r c h 1994 the Second Division, hav ing cons ide red the 
fu r the r ac t ion to be t a k e n in these cases , o r d e r e d the p r e p a r a t i o n of an 
expe r t opinion on ques t ions of i n t e r n a t i o n a l public law. T h e exper t 
opinion, which should init ially have been ready by mid-Augus t 1994, was 
received by the Second Division on 11 J u l y 1994. T h e pa r t i e s in t he test 
cases were given an o p p o r t u n i t y to s u b m i t c o m m e n t s before t h e end of 
Augus t 1994. De l ibe ra t ions were t a k e n up aga in in N o v e m b e r 1994, bu t 
aga in s u s p e n d e d b e t w e e n D e c e m b e r 1994 and M a r c h 1995. However , 
d u r i n g tha t per iod, a First draft of t h e decis ion was p r e p a r e d . 

27. O n 15 May 1995 the Second Division of t he Fede ra l C o n s t i t u t i o n a l 
C o u r t r e n d e r e d the said l ead ing decision (2 BvL 19/91 and o t h e r s - see 
p a r a g r a p h s 43 et seq. below). 

28. O n 23 May 1995 the Second Sect ion of t he Second Division of the 
F e d e r a l C o n s t i t u t i o n a l C o u r t , in s e p a r a t e decis ions , refused to a d m i t the 
first and second app l i can t s ' cons t i tu t iona l compla in t s . T h e C o n s t i t u t i o n a l 
C o u r t r e fe r red to sect ions 93a and 93b of t he Fede ra l C o n s t i t u t i o n a l 
C o u r t Act a n d to the decision of t he Second Division of 15 M a y 1995, 
which was a t t a c h e d to the decisions in t he app l i c an t s ' cases . T h e first 
app l i can t received the decision on 9 J u n e 1995. T h e second app l i can t ' s 
counsel received the decision on 3 J u n e 1995, a n d the second appl ican t 
h imse l f on 21 J u n e 1995. 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. E s p i o n a g e 

29. U n d e r the c r imina l law of t he F R G , t r ea son (Landesverrat) is 
pun i shab l e u n d e r Ar t ic le 94 and esp ionage (geheimdienstliche 
Agententätigkeit) u n d e r Art ic le 99 of t he C r i m i n a l Code (Strafgesetzbuch). 
T h e provisions of the C r i m i n a l C o d e a r e appl icable to offences 
c o m m i t t e d wi th in the t e r r i t o ry of t he F R G (Inlandstaten), p u r s u a n t to 
Art ic le 3 of t he C r i m i n a l C o d e . Accord ing to Art ic le 5 § 4, Art ic les 94 a n d 
99 a r e also appl icable to offences c o m m i t t e d a b r o a d (Auslandstaten). 

30. T h e C r i m i n a l Code of t he G D R also con t a ined provisions 
r e g a r d i n g the p u n i s h m e n t of e sp ionage a n d t r e a s o n to t he d i s a d v a n t a g e 
of t he G D R or one of its al l ies. T h e s e provisions e x t e n d e d to esp ionage on 
beha l f of t he F R G . 



GASTAND POPP v. GERMANY JUDGMENT 477 

B. T h e G e r m a n U n i f i c a t i o n T r e a t y o f 31 A u g u s t 1990 

3 1 . T h e T r e a t y b e t w e e n the Federa l Republ ic of G e r m a n y and the 
G e r m a n D e m o c r a t i c Republ ic on G e r m a n Unif ica t ion (Einigungsvertrag) 
of 31 Augus t 1990 abol i shed , wi th effect from 3 O c t o b e r 1990, the 
C r i m i n a l Code of the G D R and e x t e n d e d the appl icabi l i ty of the c r imina l 
law of t he F R G to the t e r r i t o ry of t he G D R (with some except ions 
i r re levan t in t he p r e s e n t c o n t e x t ) . 

32. In t he course of t he nego t i a t ions on the above T r e a t y , an a m n e s t y 
for pe r sons hav ing c o m m i t t e d esp ionage on beha l f of t he G D R was 
cons idered ; however , this m a t t e r was not p u r s u e d on account of 
r e se rva t ions a m o n g m e m b e r s of t he gene ra l publ ic a n d of envisaged 
difficulties in the Fede ra l Diet (Bundestag). F u r t h e r a t t e m p t s to in t roduce 
such an a m n e s t y in 1990 and 1993 r e m a i n e d unsuccessful . 

C. P r o c e d u r e b e f o r e t h e F e d e r a l C o n s t i t u t i o n a l C o u r t 

33. U n d e r t he t e r m s of Art ic le 93 § 1 of t he Basic Law (Grundgesetz), the 
F e d e r a l C o n s t i t u t i o n a l C o u r t shal l ru l e , inter alia, on cons t i tu t iona l 
c o m p l a i n t s which m a y be lodged by any pe r son who cons iders t h a t the 
public a u t h o r i t i e s have infr inged one of his or her f u n d a m e n t a l r igh ts or 
one of his or he r r igh t s as g u a r a n t e e d u n d e r Art ic les 20 § 4, 33 , 38, 101, 103 
and 104 of the Basic Law. 

34. Ar t ic le 100 § 1 of the Basic Law provides , inter alia, t h a t , w h e r e a 
cour t cons iders u n c o n s t i t u t i o n a l a law whose validi ty is r e l evan t to its 
decision, t h e p roceed ings shall be s tayed a n d the ques t i on s u b m i t t e d to 
t he Fede ra l C o n s t i t u t i o n a l C o u r t if t he Basic Law is cons ide red to have 
been b r e a c h e d . Accord ing to p a r a g r a p h 2 of this provision, w h e r e a cour t 
has d o u b t s w h e t h e r a rule of publ ic i n t e r n a t i o n a l law is an i n t eg ra l p a r t of 
federal law and w h e t h e r such a ru le di rect ly c r e a t e s r igh ts and du t i e s for 
the individual , the ques t ion shall be s u b m i t t e d to the Fede ra l 
C o n s t i t u t i o n a l C o u r t . 

35. T h e compos i t ion a n d funct ioning of t he F e d e r a l C o n s t i t u t i o n a l 
C o u r t a r e governed by the F e d e r a l C o n s t i t u t i o n a l C o u r t Act (Gesetz 
uber das Bundesverfassungsgericht). T h e 1985 version of the Fede ra l 
C o n s t i t u t i o n a l C o u r t Act (appl icable wi th effect from 1 J a n u a r y 1986) 
was s u b s e q u e n t l y a m e n d e d wi th a view to r e d u c i n g the cour t ' s workload . 
T h e a m e n d m e n t s a d o p t e d in 1993 (which c a m e in to force on 11 Augus t 
1993), a m o n g o t h e r th ings , r e o r g a n i s e d t he p r o c e d u r e for individual 
compla in t s (sect ions 93a-93d of the 1993 F e d e r a l C o n s t i t u t i o n a l C o u r t 
Act ) . 

36. Accord ing to sec t ion 2 of t he Act, t he F e d e r a l C o n s t i t u t i o n a l C o u r t 
is m a d e u p of two divisions, each composed of e ight j u d g e s . 
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37. Sect ions 90 to 96 of t h a t Act concern cons t i tu t iona l compla in t s 
lodged by individuals . 

Section 90 

"(1) Any person who claims that one of his basic rights or one of his rights under 
Articles 20 § 4, 33, 38, 101, 103 and 104 of the Basic Law has been violated by public 
authority may lodge a complaint of unconstitutionality with the Federal Constitutional 
Court. 

(2) If legal action against the violation is admissible, the complaint of 
unconstitutionality may not be lodged until all remedies have been exhausted. 
However, the Federal Constitutional Court may decide immediately on a complaint of 
unconstitutionality lodged before all remedies have been exhausted if it is of general 
relevance or if recourse to other courts first would entail a serious and unavoidable 
disadvantage for the complainant. 

Section 92 

"The reasons for the complaint shall specify the right which is claimed to have been 
violated and the act or omission of the organ or authority by which the complainant 
claims to have been harmed." 

38. Sect ions 93a to 93c of the 1985 Act provided as follows: 

Section 93a of the 1985 Act 

"A complaint of unconstitutionality shall require acceptance prior to a decision." 

Section 93b of the 1985 Act 

"(1) A Section may refuse acceptance of a complaint of unconstitutionality by a 
unanimous order if— 

1. the complainant has not paid the required advance at all (section 34(6)) or has not 
paid it on time, 

2. the complaint of unconstitutionality is inadmissible or does not offer sufficient 
prospects of success for other reasons, or 

3. the Division is not likely to accept the complaint of unconstitutionality in 
accordance with the second sentence of section 93c below. 

The order shall be final. 

(2) The Section may uphold the complaint of unconstitutionality by a unanimous 
order if it is clearly justified because the Federal Constitutional Court has already 
decided on the relevant question of constitutional law... 

(3) The decisions of the Section shall be taken without oral pleadings. In stating the 
reasons for an order by which acceptance of a complaint of unconstitutionality is 
refused, it is sufficient to refer to the legal aspect determining the refusal." 
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Section 93c of the 1985 Act 

"If the Section neither refuses acceptance of a complaint of unconstitutionality nor 
upholds it, the Division shall then decide on acceptance. It shall accept the complaint of 
unconstitutionality if at least two judges hold the view that a question of constitutional 
law is likely to be clarified by a decision or that the denial of a decision on the mat ter will 
entail a serious and unavoidable disadvantage for the complainant. Section 93b(3) above 
shall apply mutatis mutandis." 

Sect ions 93a to 93d of t he 1993 Act read : 

Section 93a of the 1993 Act 

"(1) A complaint of unconstitutionality shall require acceptance prior to a decision. 

(2) It is to be accepted, 

a. if it raises a constitutional issue of general interest, 

b. if this is advisable for securing the rights mentioned in section 90(1); or also in the 
event that the denial of a decision on the matter would entail a particularly serious 
disadvantage for the complainant." 

Section 93b of the 1993 Act 

"The Section may refuse acceptance of a complaint of unconstitutionality or accept it 
in the event of section 93c. In other cases, the Division shall decide on acceptance." 

Section 93c of the 1993 Act 

"(1) If the conditions of section 93a(2)(b) are met and the Federal Constitutional 
Court has already decided on the relevant question of constitutional law, the Section 
may uphold the complaint of unconstitutionality if it is clearly justified..." 

Section 93d of the 1993 Act 

"(1) The decision pursuant to sections 93b and 93c shall be taken without oral 
pleadings. It is unappealable. The order by which acceptance of a complaint of 
unconstitutionality is refused does not require any reasoning. 

39. Sec t ion 94 provides for t he r ight of th i rd p a r t i e s to be h e a r d in 
compla in t p roceed ings in t he F e d e r a l C o n s t i t u t i o n a l C o u r t . 

40. Sect ion 95 concerns t he ru l i ng of t he Fede ra l C o n s t i t u t i o n a l C o u r t 
if the compla in t is uphe ld a n d r eads : 

"(1) If the complaint of unconstitutionality is upheld, the decision shall state which 
provision of the Basic Law has been infringed and by which act or omission. The Federal 
Constitutional Court may at the same time declare that any repetition of the act or 
omission complained of will infringe the Basic Law. 

(2) If a complaint of unconstitutionality against a decision is upheld, the Federal 
Constitutional Court shall quash the decision and in cases pursuant to the first 
sentence of section 90(2) above it shall refer the matter back to a competent court. 
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(3) If a complaint of unconstitutionality against a law is upheld, the law shall be 
declared null and void. The same shall apply if a complaint of unconstitutionality 
pursuant to paragraph 2 above is upheld because the quashed decision is based on an 
unconstitutional law. Section 79 shall apply mutatis mutandis." 

4 1 . Sect ion 79, to which sec t ion 95(3) refers , provides : 

" ( 1 ) In the event that a final conviction is based on a legal provision, which has been 
declared incompatible with the Basic Law or has been declared null and void pursuant to 
section 78, or based on the interpretation of a legal provision, which has been declared 
incompatible with the Basic Law by the Federal Constitutional Court, a reopening of the 
criminal proceedings is admissible, in accordance with the provisions of the Code of 
Criminal Procedure. 

(2) In all other respects, subject to the provisions of section 95(2) or a specific 
statutory provision, final decisions based on a rule declared null and void pursuant to 
section 78 shall remain unaffected. Such decisions shall not be enforceable..." 

42. T h e F e d e r a l C o n s t i t u t i o n a l C o u r t m a y issue an i n t e r i m injunct ion 
(einstweilige Anordnung) in o r d e r to avoid ser ious d i s ad v an t ag es (zur Abwehr 
schwerer Nachteile), to p reven t i m m i n e n t violence (zur Verhinderung drohender 
Gewalt) or for a n o t h e r i m p o r t a n t r eason in the g e n e r a l i n t e re s t (aus einem 
anderen wichtigen Grund zum gemeinen Wohl), p u r s u a n t to sect ion 32 of the 
C o n s t i t u t i o n a l C o u r t Act. 

D . T h e F e d e r a l C o n s t i t u t i o n a l C o u r t d e c i s i o n o f 15 May 1995 

43 . O n 22 J u l y 1991 the Berl in C o u r t of Appea l (Kammergericht) 
s u s p e n d e d c r imina l p roceed ings r e l a t i n g to c h a r g e s of e sp ionage , t r e a son 
a n d co r rup t ion in o rde r to o b t a i n a decision by the F e d e r a l C o n s t i t u t i o n a l 
C o u r t on t he ques t i on w h e t h e r pe r sons who had been living in t he G D R 
a n d had c o m m i t t e d the above offences from the t e r r i t o ry of the G D R 
could be p rosecu ted . F u r t h e r m o r e , in 1991 a n d la te r , n u m e r o u s persons 
convicted of such offences lodged cons t i tu t iona l compla in t s wi th the 
F e d e r a l C o n s t i t u t i o n a l C o u r t , c l a iming t h a t the i r respect ive convict ions 
v io la ted in pa r t i cu l a r the i r r igh t s of l iberty, as g u a r a n t e e d u n d e r Art ic le 2 
§ 2 of t he Basic Law, as well as the i r r ight to equa l i ty , as g u a r a n t e e d u n d e r 
Art ic le 3. 

44. O n 15 May 1995 the Second Division of the F e d e r a l C o n s t i t u t i o n a l 
C o u r t r e n d e r e d a l ead ing decis ion on the r e q u e s t s u b m i t t e d by the Berl in 
C o u r t of Appea l and t h r e e of t he cons t i tu t iona l compla in t s . 

45 . T h e r e q u e s t s u b m i t t e d by the Ber l in C o u r t of Appea l was dec la red 
pa r t l y inadmiss ib le ; as r e g a r d s t he r e m a i n d e r , t he F e d e r a l C o n s t i t u t i o n a l 
C o u r t held t h a t t h e r e was no rule of publ ic i n t e r n a t i o n a l law, fo rming an 
i n t e g r a l p a r t of federa l law, p roh ib i t i ng c r imina l p rosecu t ion of esp ionage 
c o m m i t t e d on beha l f and wi th in the t e r r i t o r y of a S t a t e which had la te r 
peaceful ly become p a r t of t he S t a t e spied upon . F u r t h e r m o r e , as r ega rds 
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the first of the t h r e e cons t i t u t iona l compla in t s , it found t h a t the 
c o m p l a i n a n t ' s convict ion v io la ted his cons t i t u t iona l r igh t s ; t he first- and 
second- ins tance j u d g m e n t s were set as ide and the case was re fe r red back 
to t he first-instance cour t . W i t h r e g a r d to the second individual case , the 
s e n t e n c i n g was found to have violated cons t i tu t iona l r i gh t s , t he j u d g m e n t s 
of t he lower cour t s were , to t h a t ex t en t , set as ide and the m a t t e r was 
re fe r red back to t he first-instance cour t . T h e th i rd cons t i tu t iona l 
compla in t was d i smissed . 

46. In its decis ion, the F e d e r a l C o n s t i t u t i o n a l C o u r t reca l led its case-
law accord ing to which the p rosecu t ion for t r e a s o n and esp ionage as 
provided for u n d e r Art ic les 94 and 99 of t he C r i m i n a l Code a m o u n t e d to 
an in t e r f e r ence wi th the r igh t s of l iber ty u n d e r Art ic le 2 of the Basic Law 
which was jus t i f ied from a cons t i tu t iona l point of view. Th i s finding also 
appl ied to t he e x t e n t t h a t secre t agen t s of t he G D R w e r e l iable to 
p u n i s h m e n t even if they had only ac ted wi th in t he t e r r i t o ry of the G D R 
or ab road . In this r espec t , t he C o n s t i t u t i o n a l C o u r t cons ide red t h a t the 
re levan t provis ions of the C r i m i n a l Code a i m e d at p r o t e c t i n g the 
e x t e r n a l secur i ty of t he F R G , and took in to account t h a t t he offences in 
ques t ion h a d been c o m m i t t e d at a t i m e w h e n the F R G was pa r t i cu la r ly 
exposed to secre t service ope ra t ions of its e n e m i e s . 

47. However , accord ing to the C o n s t i t u t i o n a l C o u r t , t h e ques t ion 
arose w h e t h e r or no t t he accession of the G D R to t he F R G requ i red a 
new appra i sa l of the cons t i tu t iona l issues , in p a r t i c u l a r wi th r e g a r d to 
esp ionage c o m m i t t e d from the t e r r i t o r y of t he G D R by pe r sons who were 
ci t izens of the G D R a n d living t h e r e . 

48 . T h e C o n s t i t u t i o n a l C o u r t found t h a t t he fact t h a t e sp ionage on 
beha l f of the G D R was p r o s e c u t e d as a c r imina l offence w h e r e a s the 
c r imina l provisions of the G D R r e g a r d i n g esp ionage c o m m i t t e d by 
agen t s of the F e d e r a l In te l l igence Service h a d b e e n r e p e a l e d in the 
con tex t of the Unif ica t ion T r e a t y did not a m o u n t to d i sc r imina t ion . 
R a t h e r , such difference in t r e a t m e n t r e su l t ed from the pa r t i cu la r i t i e s of 
na t iona l secur i ty ru les (Staatsschutzrecht), which p r o t e c t e d the S ta te 
aga ins t e sp ionage by foreign powers . T h u s , e sp ionage aga ins t t he F R G 
on beha l f of the G D R r e m a i n e d a pun i shab l e act even af ter t he accession 
of t h a t S t a t e . 

49. Moreover , t he p u n i s h m e n t for e sp ionage on beha l f of the G D R 
following the reuni f ica t ion of G e r m a n y did not b r e a c h any gene ra l rules 
of publ ic i n t e r n a t i o n a l law, c o n t r a r y to Art ic le 25 of the Basic Law. T h e 
C o n s t i t u t i o n a l C o u r t , hav ing r e g a r d to a legal opinion of t he H e i d e l b e r g 
M a x P lanck I n s t i t u t e for foreign publ ic law a n d publ ic i n t e r n a t i o n a l law of 
1 Ju ly 1994, observed t h a t , u n d e r publ ic i n t e r n a t i o n a l law, a S t a t e was 
en t i t l ed to enac t legis la t ion r e l a t i ng to c r imina l offences c o m m i t t e d 
wi th in its t e r r i t o ry as well as to offences c o m m i t t e d by fore igners abroad 
to t h e e x t e n t t h a t i ts ex is tence or i m p o r t a n t i n t e r e s t s w e r e a t risk. T h e r e 
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was no jus t i f i ca t ion for esp ionage u n d e r publ ic i n t e r n a t i o n a l law and t h e r e 
were no rules on the c r imina l liability for e sp ionage following the 
accession of a n o t h e r S t a t e . 

50. F u r t h e r m o r e , t he p rosecu t ion of e sp ionage on beha l f of the G D R 
on the basis of t h e c r imina l laws in force in the F R G at t he t i m e of t he 
offences c o n c e r n e d did not a m o u n t to a viola t ion of t he rule t h a t no act 
could be p rosecu ted unless it was not a c r imina l offence u n d e r the 
re levan t law at t he t i m e w h e n it was c o m m i t t e d . T h e C o n s t i t u t i o n a l 
C o u r t no ted t h a t t he scope of the provisions on t r ea son and esp ionage 
was d e t e r m i n e d by Ar t ic les 3, 5 and 9 of t he C r i m i n a l Code , which had 
b e e n in force before t he t i m e of the offences in ques t ion . T h e ex tens ion 
of t he ju r i sd i c t ion of t he F R G r e g a r d i n g such offences was a consequence 
of t he accession of the G D R a n d the Unif ica t ion T r e a t y . 

5 1 . T h e C o n s t i t u t i o n a l C o u r t nex t e x a m i n e d w h e t h e r or not t h e 
resu l t s of th is ex t ens ion of t he ju r i sd ic t ion of the F R G a m o u n t e d to a 
b reach of t he ru le of law (Rechtsstaatsprinzip) and , in pa r t i cu l a r , the 
pr inciple of p ropor t iona l i ty . 

52. T h e C o n s t i t u t i o n a l C o u r t found t h a t , in t he u n i q u e s i tua t ion of t he 
G e r m a n reuni f ica t ion , the p rosecu t ion of c i t izens of t he G D R , who had 
been living in the G D R a n d had ac ted solely wi th in the t e r r i t o ry of t h e 
G D R or of o t h e r S t a t e s w h e r e they were safe from ex t r ad i t i on or 
p u n i s h m e n t , v io la ted the pr inciple of p ropor t iona l i ty . C o n s e q u e n t l y , 
t h e r e was a technica l b a r to p rosecu t ion (Verfolgungshindernis) r e g a r d i n g 
this g r o u p of pe r sons . C r i m i n a l p rosecu t ion a n d p u n i s h m e n t as a m e a n s 
of p r o t e c t i n g legal i n t e r e s t s should not resu l t in a d i s p r o p o r t i o n a t e 
in te r fe rence wi th t he r igh t s of the pe r sons conce rned . 

53 . In this con tex t , t he C o n s t i t u t i o n a l C o u r t cons ide red the difference 
be tween the p u n i s h m e n t for esp ionage a n d for o t h e r c r imina l offences. 
Publ ic i n t e r n a t i o n a l law did not p roh ib i t e sp ionage , bu t it also allowed 
the S t a t e spied upon to pun i sh spies even if they had only ac ted ab ro ad . 
T h e r e was no d i f ferent ia t ion b e t w e e n esp ionage on beha l f of a t o t a l i t a r i a n 
S t a t e a n d esp ionage on beha l f of a S t a t e wi th a free d e m o c r a t i c bas ic 
o rde r . T h u s , esp ionage h a d a n a m b i v a l e n t n a t u r e : it served the i n t e r e s t s 
of t he observ ing S t a t e , w h e r e it was accordingly r e g a r d e d as lawful, a n d 
pre judiced the i n t e r e s t s of t he S t a t e be ing spied upon , w h e r e it was 
the re fo re r e g a r d e d as a pun i shab l e offence. P u n i s h m e n t of foreign spies 
was not , t he re fo re , jus t i f ied on account of a g e n e r a l m o r a l va lue j u d g m e n t 
of r e p r o a c h (Unwerturteil) r e g a r d i n g the esp ionage act , but only for the 
pu rpose of p r o t e c t i n g the S t a t e spied upon . 

54. Accord ing to the Fede ra l C o n s t i t u t i o n a l C o u r t , the fall of t he 
G D R , a n d the c o n s e q u e n t t e r m i n a t i o n of any p ro tec t ion for its spies , 
t o g e t h e r wi th t he r e p l a c e m e n t of its legal o r d e r by t h a t of the F R G , 
which r e n d e r e d p rosecu t ion possible , r e s u l t e d in a d i s p r o p o r t i o n a t e 
pre judice towards the g r o u p of offenders w h o h a d c o m m i t t e d esp ionage 
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on beha l f of the G D R solely wi th in t he l a t t e r ' s t e r r i t o ry a n d h a d not left 
the sphe re of its p ro tec t ion , or h a d only b e e n wi th in the t e r r i t o ry of o t h e r 
S t a t e s w h e r e they had not r i sked e x t r a d i t i o n or p u n i s h m e n t in respec t of 
such ac t s . T h e reunif icat ion had at t he s a m e t i m e r e p e a l e d the 
p u n i s h m e n t of esp ionage act ivi t ies on beha l f of the F R G . T h e cour t 
fu r the r found t h a t any p u n i s h m e n t of this g r o u p of pe r sons would 
j e o p a r d i s e t he process of c r e a t i n g G e r m a n uni ty. 

55. W i t h r e g a r d to o the r c i t izens of the G D R who had c o m m i t t e d 
e sp ionage wi th in t he t e r r i t o ry of the F R G or one of its al l ies , or in a 
th i rd S t a t e w h e r e they had r i sked ex t r ad i t i on or p u n i s h m e n t , t h e r e 
was no g e n e r a l bar to p rosecu t ion as t he above condi t ions were not 
necessar i ly all m e t . However , those pe r sons had , as a consequence of 
t he fall of the G D R , also lost the p ro tec t ion of t h a t S t a t e , if only the 
e x p e c t a t i o n of be ing e x c h a n g e d in case of a r r e s t . Moreove r , even 
conf ron ted wi th t he legal o rde r of the F R G , these p e r s o n s ' sense of 
w r o n g d o i n g (UnrechtsbewuBtsein) was a t t u n e d to t he legal o r d e r of the 
G D R . Above all, t hey were m e a n w h i l e p ro secu t ed by t he i r own S ta t e 
in respec t of e sp ionage act ivi t ies c o m m i t t e d at a t i m e w h e n they 
r e g a r d e d t h a t S t a t e as a foreign S t a t e . In such cases all r e levan t 
c i r c u m s t a n c e s h a d to be we ighed in the l ight of t he above 
cons ide ra t ions wi th a view to d e t e r m i n i n g w h e t h e r or not p rosecu t ion 
should be con t inued , or in fixing the s e n t e n c e . 

56. In t he i r s e p a r a t e opinion to t he Fede ra l C o n s t i t u t i o n a l C o u r t ' s 
j u d g m e n t , t h r e e j u d g e s of t he Second Division exp la ined t h a t they 
d i s ag reed wi th t h e j u d g m e n t as far as t he finding of a t echn ica l ba r to 
t he p rosecu t ion of a g r o u p of pe r sons hav ing c o m m i t t e d e sp ionage was 
conce rned . 

PROCEEDINGS BEFORE THE COMMISSION 

57. M r s Gabr i e l e G a s t and M r D i e t e r Popp appl ied to t he C o m m i s s i o n 
on 1 M a y 1995. T h e y a l leged, inter alia, a violat ion of Art ic le 6 § 1 of the 
C o n v e n t i o n as r e g a r d s t he l eng th of t he p roceed ings before the Fede ra l 
C o n s t i t u t i o n a l C o u r t . 

58. T h e C o m m i s s i o n dec la red t he app l i ca t ion (no. 29357/95) par t ly 
admiss ib le on 20 O c t o b e r 1997. In its r epo r t of 28 May 1998 ( former 
Art ic le 31 of t he C o n v e n t i o n ) 1 , it expressed the opinion, by twen ty votes 
to e leven, t h a t t h e r e h a d been no viola t ion of Art ic le 6 § 1. 

1. Note by the Registry. The report is obtainable from the Registry. 
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F I N A L S U B M I S S I O N S T O T H E C O U R T 

59. In the i r m e m o r i a l t he G o v e r n m e n t r e q u e s t e d t he C o u r t to hold 
t h a t t he F e d e r a l Repub l i c of G e r m a n y had not v io la ted Art ic le 6 § 1 of 
t he Conven t ion . 

60. T h e app l i can t s re fe r red to the i r previous submiss ions to the 
C o m m i s s i o n and asked the C o u r t to Find t h a t t h e r e had been a violat ion 
of Art ic le 6 § 1 of t he C o n v e n t i o n as r ega rds the l eng th of t he p roceed ings 
before the Fede ra l C o n s t i t u t i o n a l Cou r t . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

6 1 . In the app l i c an t s ' submiss ion the l eng th of t he p roceed ings in the 
Fede ra l C o n s t i t u t i o n a l C o u r t had exceeded a r ea sonab le t ime wi th in the 
m e a n i n g of Art ic le 6 § 1 of t he Conven t ion , which provides as follows: 

"In the determination of... any criminal charge against him, everyone is entitled to a 
... hearing within a reasonable time by [a] ... tribunal..." 

A. A p p l i c a b i l i t y o f A r t i c l e 6 § 1 

62. In the p r e s e n t case , t he ques t ion ar ises w h e t h e r Art ic le 6 § 1 
appl ies to p roceed ings before the F e d e r a l C o n s t i t u t i o n a l C o u r t u n d e r its 
c r imina l head . 

63 . Re fe r r ing to its own decisions a n d opinions and to the case- law of 
the C o u r t , t he C o m m i s s i o n took the view tha t Art ic le 6 § 1 of the 
Conven t i on was appl icable to t he p rocedure in ques t ion . It observed 
a m o n g o t h e r th ings t h a t a S t a t e which es tab l i shed a cons t i tu t iona l - type 
cour t was u n d e r a d u t y to en su re tha t l i t igants enjoyed in the 
proceeding's before it t h e f u n d a m e n t a l g u a r a n t e e s laid down in Ar t ic le 6. 

64. T h e C o u r t recal ls t h a t accord ing to its wel l -es tabl i shed case- law on 
this issue (see t he D e u m e l a n d v. G e r m a n y j u d g m e n t of 29 M a y 1986, 
Series A no. 100, p . 26, § 77; t he Bock v. G e r m a n y j u d g m e n t of 29 M a r c h 
1989, Ser ies A no. 150, p . 18, § 37; and the Ru iz -Mateos v. Spain j u d g m e n t 
of 23 J u n e 1993, Series A no. 262, p. 19, § 35) , the re levant tes t in 
d e t e r m i n i n g w h e t h e r C o n s t i t u t i o n a l C o u r t p roceed ings m a y be t a k e n 
in to account in assess ing the r ea sonab l enes s of the l eng th of p roceed ings 
is w h e t h e r t he resul t of t he C o n s t i t u t i o n a l C o u r t p roceed ings is capab le of 
affecting t he o u t c o m e of t he d i spu t e before the o rd ina ry cour t s . 

It follows t h a t C o n s t i t u t i o n a l C o u r t p roceed ings do not in pr inciple fall 
ou t s ide t he scope of Ar t ic le 6 § 1 of the Conven t ion (see, mutatis mutandis, 
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t he S u B m a n n v. G e r m a n y j u d g m e n t of 16 S e p t e m b e r 1996, Reports of 
Judgments and Decisions 1996-IV, p. 1171, § 39) . 

65. T h e C o u r t , like t he C o m m i s s i o n , cons iders t h a t t he p roceed ings 
before t he Fede ra l C o n s t i t u t i o n a l C o u r t were di rect ly r e l a t ed to the 
ques t ion of the accusa t ions of esp ionage be ing wel l - founded. In the event 
of a successful o u t c o m e of t h e cons t i t u t iona l compla in t , as shown by two of 
the l ead ing cases , t he F e d e r a l C o n s t i t u t i o n a l C o u r t does not confine itself 
to ident ifying the provision of the Basic Law t h a t has b e e n b r eached ; it 
q u a s h e s t he i m p u g n e d decis ion a n d refers the m a t t e r back to the 
c o m p e t e n t cour t . Moreover , if a cons t i t u t i ona l compla in t aga ins t a law is 
uphe ld , the legis la t ion in ques t ion is dec l a red void and a r e o p e n i n g of 
c r imina l p roceed ings is pe rmiss ib le (section 95 t a k e n in conjunct ion wi th 
sect ion 79 of the F e d e r a l C o n s t i t u t i o n a l C o u r t Act - see p a r a g r a p h s 40-41 
above) . 

66. In t he factual c i r c u m s t a n c e s unde r ly ing the n u m e r o u s compla in t 
p roceed ings before the Fede ra l C o n s t i t u t i o n a l C o u r t , r e l a t i n g to 
convict ion for e sp ionage or t r e a s o n following G e r m a n reuni f ica t ion , these 
p roceed ings were a fu r the r s t age of the respect ive c r imina l p roceed ings 
and t he i r consequences could be decisive for t he convicted pe r sons . 

67. It is t rue t h a t in t he p r e s e n t case t he Second Sect ion of the Second 
Division of t he F e d e r a l C o n s t i t u t i o n a l C o u r t refused accep tance of the 
app l i c an t s ' cons t i tu t iona l c o m p l a i n t s in the course of p r e l im ina ry 
p roceed ings (sect ions 93a a n d 93b of the F e d e r a l C o n s t i t u t i o n a l C o u r t 
Act - see p a r a g r a p h 38 above) . However , the Fede ra l C o n s t i t u t i o n a l 
C o u r t was able to do so af ter hav ing e x a m i n e d and r e n d e r e d a leading-
decision on the m e r i t s of all r e l evan t a r g u m e n t s on 15 May 1995. In the 
e n s u i n g cases , express r e fe rence was m a d e to t he l ead ing decision which 
was a t t a c h e d . 

68. In these c i r c u m s t a n c e s , Art ic le 6 § 1 is appl icable to the 
p roceed ings in issue. 

B. C o m p l i a n c e w i t h A r t i c l e 6 § 1 

/. Period to be taken into consideration 

69. T h e C o u r t is conce rned only wi th t he l eng th of t he p roceed ings 
before the F e d e r a l C o n s t i t u t i o n a l C o u r t . T h u s t he re levant per iod began 
on 18 J u l y a n d 13 Augus t 1992, respect ively, t he da t e s on which the 
app l i can t s a p p e a l e d to t he Fede ra l C o n s t i t u t i o n a l C o u r t . It ended on 
9 J u n e a n d 3 J u n e 1995, respect ively, the d a t e s on which the 
C o n s t i t u t i o n a l C o u r t ' s decisions of 23 M a y 1995 were notif ied to the first 
app l ican t and the second app l i can t ' s counse l . It t he re fo re las ted ab o u t two 
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yea r s a n d t en m o n t h s in t he first app l i can t ' s case a n d abou t two y ea r s and 
n ine m o n t h s in the second app l i can t ' s case . 

2. Applicable criteria 

70. T h e r e a s o n a b l e n e s s of the l eng th of t he p roceed ings is to be assessed 
in the light of t he p a r t i c u l a r c i r c u m s t a n c e s of t he case , r e g a r d be ing had to 
t h e c r i t e r i a laid down in the C o u r t ' s case-law, in p a r t i c u l a r the complex i ty 
of the case , t he a p p l i c a n t s ' conduct and t h a t of the c o m p e t e n t a u t h o r i t i e s , 
a n d the i m p o r t a n c e of wha t was a t s t ake for the app l i can t s in the l i t igat ion 
(see t he S i i B m a n n j u d g m e n t c i ted above, p . 1 172-73, § 48 , and the P a m m e l 
a n d P r o b s t m e i e r v. G e r m a n y j u d g m e n t s of 1 J u l y 1997, Reports 1997-IV, 
p. 1110, § 60, and p. 1136, § 55 , respect ively) . 

71 . T h e app l i can t s c o n t e n d e d t h a t t he l eng th of the p roceed ings 
before the Fede ra l C o n s t i t u t i o n a l C o u r t had been excessive a n d had 
a m o u n t e d in fact to a den ia l of j u s t i c e . Accord ing to t h e m , the i r cases 
h a d not b e e n pa r t i cu la r ly complex a n d could have been dec ided a t a n 
ea r l i e r s t age . T h e y s t r e s sed the i m p o r t a n c e of the i r C o n s t i t u t i o n a l C o u r t 
p roceed ings for the i r r ight of l iberty, as they had been in d e t e n t i o n d u r i n g 
p a r t of the p roceed ings . 

72. T h e G o v e r n m e n t m a i n t a i n e d t h a t t he app l i c an t s ' cases h a d 
formed p a r t of a la rge n u m b e r of cases conce rn ing the p u n i s h m e n t of 
e sp ionage following G e r m a n reunif ica t ion . T h e p roceed ings h a d 
neces s i t a t ed t he p r e p a r a t i o n of an expe r t opinion on ques t ions of 
i n t e r n a t i o n a l law. Accord ing to t h e m , t he complex i ty of t he m a t t e r 
t r a n s p i r e d best from the C o n s t i t u t i o n a l C o u r t ' s decision of 15 M a y 1995 
in the l ead ing cases . Moreover , the G o v e r n m e n t , r e fe r r ing to t h e special 
f ea tu re s of the p r o c e d u r e in t he Fede ra l C o n s t i t u t i o n a l C o u r t a n d the 
specific n a t u r e of t he p re sen t case , cons idered tha t no u n r e a s o n a b l e 
delays were i m p u t a b l e to t he Fede ra l C o n s t i t u t i o n a l C o u r t . T h e y 
s u b m i t t e d in p a r t i c u l a r t ha t over the s a m e per iod the Second Division of 
the F e d e r a l C o n s t i t u t i o n a l C o u r t had had to ru le on m o r e u r g e n t cases of 
cons iderab le poli t ical i m p o r t a n c e , conce rn ing , inter alia, t he re form of t he 
legal provisions r e l a t i ng to abo r t i on , t he cha l lenge to t he M a a s t r i c h t 
T r e a t y and the miss ions of the G e r m a n a r m e d forces in fo rmer 
Yugoslavia and Somal ia . 

73. T h e C o u r t notes t h a t the app l i c an t s ' respect ive cons t i t u t iona l 
compla in t s w e r e re jec ted in p r e l i m i n a r y p roceed ings , af ter t h e r e l evan t 
cons t i t u t i ona l q u e s t i o n s had been resolved in a l ead ing decision r e n d e r e d 
in four o t h e r cases . T h e legal issues e x a m i n e d in this decision, to which the 
app l i can t s were re fe r red in t he decis ions re jec t ing the i r own compla in t s , 
we re on the whole complex , also as far as t he specific s i tua t ion of pe r sons 
such as t he app l i can t s was concerned . 
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74. T h e a p p l i c a n t s ' conduct did not cause any delay in t he p roceed ings . 
75. As r e g a r d s the conduct of the F e d e r a l C o n s t i t u t i o n a l C o u r t , t he 

C o u r t recal ls t h a t , as it has r epea t ed ly he ld , Art ic le 6 § 1 imposes on the 
C o n t r a c t i n g S t a t e s the d u t y to o rgan i se t he i r jud ic ia l sys tems in such a 
way t h a t t he i r cour t s can mee t each of its r e q u i r e m e n t s , inc lud ing the 
obl igat ion to h e a r cases wi th in a r ea sonab le t i m e . 

A l t h o u g h th is obl igat ion appl ies also to a C o n s t i t u t i o n a l C o u r t , w h e n so 
appl ied it c anno t be c o n s t r u e d in t he s a m e way as for a n o rd ina ry cour t . I t s 
role as g u a r d i a n of the C o n s t i t u t i o n m a k e s it pa r t i cu la r ly necessa ry for a 
C o n s t i t u t i o n a l C o u r t s o m e t i m e s to t ake into account o t h e r cons ide ra t ions 
t h a n the m e r e chronological o rde r in which cases a r e e n t e r e d on the list, 
such as t he n a t u r e of a case and its i m p o r t a n c e in poli t ical and social 
t e r m s . F u r t h e r m o r e , while Art ic le 6 r e q u i r e s t h a t jud ic ia l p roceed ings be 
exped i t ious , it a lso lays e m p h a s i s on t he m o r e g e n e r a l pr inciple of the 
p rope r a d m i n i s t r a t i o n of j u s t i ce (see t h e S t iBmann j u d g m e n t c i ted above, 
p. 1174, §§ 55-57). 

76. In the i n s t an t case , the C o u r t Finds t h a t it was r ea sonab le for the 
Fede ra l C o n s t i t u t i o n a l C o u r t to have g r o u p e d these cases so as to obta in a 
comprehens ive view of t he legal issues a r i s ing from the convict ions of 
esjoionage a n d t r e a s o n following G e r m a n reuni f ica t ion (see, mutatis 
mutandis, t he S t iBmann j u d g m e n t ci ted above, p . 1 1 74, § 59) . 

77. T h e C o u r t has fu r the r no ted t he G o v e r n m e n t ' s e x p l a n a t i o n s on 
the overall p l a n n i n g of work by the Second Division of t he Fede ra l 
C o n s t i t u t i o n a l C o u r t a t the re levan t t i m e . 

78. It a p p e a r s t h a t some of the p roceed ings re fer red to concerned 
m a t t e r s which had not b e e n t e r m i n a t e d d u e to t he g e n e r a l backlog of the 
Second Division. In this respec t , the C o u r t recal ls t ha t a chronic overload, 
like t he one t h e F e d e r a l C o n s t i t u t i o n a l C o u r t has l aboured u n d e r since 
the end of t he 1970s, c a n n o t just i fy an excessive l eng th of p roceed ings 
(see the P a m m e l and P r o b s t m e i e r j u d g m e n t s cited above, p . 1112, § 69, 
and p. 1138, § 64, respect ively) . 

79. As r e g a r d s t he o t h e r cases dea l t wi th by the Second Division a t the 
m a t e r i a l t i m e , the C o u r t , like the C o m m i s s i o n , ba l anc ing w h a t was a t 
s t ake for t he n u m e r o u s pe r sons s e n t e n c e d to i m p r i s o n m e n t for t r e a son 
or e sp ionage a n d the ser ious poli t ical a n d social impl ica t ions of these 
o t h e r cases , finds t h a t t he Fede ra l C o n s t i t u t i o n a l C o u r t could reasonab ly 
give j^riority to t h e m . 

80. T h e C o u r t cons iders t h a t , a l t h o u g h the app l i can t s were a l ready 
serving the i r [orison sen tences j jending the C o n s t i t u t i o n a l C o u r t 
p roceed ings , t h e i r p u n i s h m e n t did not cause pre judice to t h e m to such 
a n e x t e n t as to impose on the cour t conce rned a du ty to deal wi th the 
cases as a m a t t e r of very g r e a t urgency , as is t r u e of c e r t a i n types of 
l i t igat ion (see, mutatis mutandis, the S u B m a n n j u d g m e n t c i ted above, 
pp . 1174-75, § 61 , wi th re ference to the A a n d O t h e r s v. D e n m a r k 
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j u d g m e n t of 8 F e b r u a r y 1996,Reports 1996-1, p . 107, § 78). Moreover , t he 
C o u r t no tes t h a t the app l i can t s were r e l eased on 12 F e b r u a r y and 11 May 
1994 respect ively. In this respect , the C o u r t has also no ted t he 
G o v e r n m e n t ' s submiss ion t h a t t he apj j l icants could have appl ied to t h e 
Fede ra l C o n s t i t u t i o n a l C o u r t for an i n t e r i m s tay of execu t ion of t he i r 
pr ison s en t ences (see, mutatis mutandis, the König v. G e r m a n y j u d g m e n t 
of 28 J u n e 1978, Ser ies A no. 27, p . 40, § 111). 

8 1 . In the light of all the c i r c u m s t a n c e s of the case , t he C o u r t , like the 
C o m m i s s i o n , finds t h a t any delays t h a t occur red do not a p p e a r subs t an t i a l 
e n o u g h for t he l eng th of the p roceed ings before the Fede ra l 
C o n s t i t u t i o n a l C o u r t to have exceeded a " r ea sonab l e t i m e " wi th in the 
m e a n i n g of Art ic le 6 § 1 (see t he Cesa r in i v. I taly j u d g m e n t of 12 O c t o b e r 
1992, Ser ies A no. 245-B, p. 26, § 20, and the Sa l e rno v. I taly j u d g m e n t of 
12 O c t o b e r 1992, Ser ies A no. 245-1), p . 56, § 21). In r e a c h i n g this 
conclusion, the C o u r t has had r ega rd to the fact t ha t t he c r imina l 
p roceed ings aga ins t the first and second app l i can t s , inc luding the p re 
tr ial s t a g e , t he t r ia l a n d the appea l p roceed ings , only las ted abou t one 
yea r and ten m o n t h s in the first app l i can t ' s case and abou t two years and 
t h r e e m o n t h s in t he second app l i can t ' s case . 

82. In s u m , t h e r e has been no violat ion of t he ap jd i can t s ' r ight to a 
h e a r i n g wi th in a " r ea sonab le t i m e " , as g u a r a n t e e d by Ar t ic le 6 § 1 of t he 
Conven t ion . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

Holds t h a t t h e r e has been no violat ion of Art ic le 6 § 1 of the Conven t ion . 

D o n e in Engl ish , and notif ied in wr i t ing on 25 F e b r u a r y 2000, j ju r suan t 
to Ru le 77 §§ 2 and 3 of t he Rules of C o u r t . 

Michae l O'BoYLE 
R e g i s t r a r 

E l i sabe th P A E M 

P r e s i d e n t 
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S O M M A I R E ' 

Applicabilité de l'article 6 à une procédure constitutionnelle 
Durée d'une procédure constitutionnelle 

Article 6 § 1 

Applicabilité - Procédure constitutionnelle - Applicabilité de l'article 6 à une procédure 
constitutionnelle - Durée d'une procédure constitutionnelle - Rôle particulier d'une Cour 
constitutionnelle 

* 
* # 

En 1990, des procédures pénales distinctes furent engagées à l'encontre des 
requérants, soupçonnés de s'être livrés, avant la réunification allemande, à des 
activités d'espionnage en République fédérale d'Allemagne pour le compte de la 
République démocratique allemande. Ils furent tous deux condamnés à des peines 
d'emprisonnement. Leurs pourvois respectifs furent rejetés en 1992. Tous deux 
saisirent la Cour constitutionnelle fédérale, qui suspendit l 'examen de leurs 
griefs en attendant le prononcé d'un arrêt de principe dans certaines affaires 
pilotes. En 1995, la Cour constitutionnelle, se fondant sur l'arrêt qu'elle avait 
rendu dans ces affaires pilotes, refusa de retenir les recours des requérants. 
Ceux-ci se plaignent de la durée de la procédure. 

Article 6 § 1 : en principe, une procédure devant une Cour constitutionnelle 
n'échappe pas au domaine de l'article 6 § 1 : le critère pertinent pour déterminer 
s'il faut prendre en compte une telle instance en vue d'établir le caractère 
raisonnable de la durée d'une procédure consiste à rechercher si son résultat peut 
influer sur l'issue du litige devant les juridictions ordinaires. En l'espèce, les 
procédures devant la Cour constitutionnelle fédérale étaient directement liées à 
la question de savoir si les accusations d'espionnage étaient fondées. La Cour 
constitutionnelle fédérale ne se borne pas à déterminer la disposition de la Loi 
fondamentale qui a été enfreinte; elle annule la décision critiquée et renvoie 
l'affaire à la juridiction compétente. En outre, si un recours constitutionnel 
contre une loi est accueilli, la législation en question est abrogée et une 
réouverture de la procédure pénale est possible. En l'espèce, les procédures 
constitutionnelles venaient à la suite des instances pénales ayant abouti à la 
condamnation des requérants, et leurs conséquences pouvaient être décisives 
pour les intéressés, qui avaient été reconnus coupables. Dès lors, l'article 6 trouve 
à s'appliquer. 
Quant à la durée des procédures constitutionnelles (environ deux ans et dix mois 
pour la première requérante, et environ deux ans et neuf mois dans le cas du 
deuxième requérant) , les recours constitutionnels respectifs des intéressés ont 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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été rejetés à l'issue de procédures préliminaires, à la suite de la résolution des 
questions constitutionnelles pertinentes dans un arrêt de principe rendu par la 
Cour constitutionnelle fédérale dans une série d'affaires similaires. Les 
problèmes juridiques étaient complexes. La conduite des requérants n'a 
occasionné aucun retard dans la procédure. Si l'obligation de statuer dans un 
délai raisonnable vaut aussi pour une Cour constitutionnelle, elle ne saurait 
cependant s'interpréter de la même façon que pour une juridiction ordinaire. Son 
rôle de gardien de la Constitution rend particulièrement nécessaire pour une Cour 
constitutionnelle de parfois prendre en compte d'autres éléments que le simple 
ordre d'inscription au rôle d'une affaire, telles la nature de celle-ci et son 
importance sur le plan politique et social. Par ailleurs, si l'article 6 prescrit la 
célérité des procédures judiciaires, il met aussi l'accent sur le principe, plus 
général, d'une bonne administration de la justice. En l'espèce, il était légitime 
que la Cour constitutionnelle fédérale regroupât plusieurs affaires similaires afin 
d'avoir une vue d'ensemble des questions juridiques en jeu, et qu'elle donnât 
priorité à d'autres affaires ayant des implications politiques et sociales graves. 
Certes, les requérants avaient déjà commencé à purger leur peine de prison en 
at tendant l'issue de la procédure constitutionnelle, mais leurs sanctions ne leur 
occasionnaient pas un préjudice suffisant pour imposer à la Cour 
constitutionnelle fédérale l'obligation de traiter leurs affaires en priorité. De 
plus, les requérants n'ont pas demandé à ce que l'exécution de leurs peines 
d'emprisonnement fût provisoirement suspendue. Eu égard à la durée globale des 
procédures pénales à l'encontre des intéressés, les retards observés n'apparaissent 
pas assez importants pour que la durée de la procédure constitutionnelle ait 
excédé un délai raisonnable. 
Conclusion : non-violation (unanimité). 

J u r i s p r u d e n c e c i tée par la C o u r 

König c. Allemagne, arrêt du 28 juin 1978, série A n° 27 
Deumeland c. Allemagne, arrêt du 29 mai 1986, série A n 0 100 
Bock c. Allemagne, arrêt du 29 mars 1989, série A n° 150 
Cesarini c. Italie, arrêt du 12 octobre 1992, série A n° 245-B 
Salerno c. Italie, arrêt du 12 octobre 1992, série A n° 245-D 
Ruiz-Mateos c. Espagne, arrêt du 23 juin 1993, série A n° 262 
A et autres c. Danemark, arrêt du 8 février 1996, Recueil des arrêts et décisions 1996-1 
Süßmann c. Allemagne, arrêt du 16 septembre 1996, Recueil 1996-IV 
Pammel c. Allemagne, arrêt du I e r ju i l le t 1997, Recueil 1997-lV 
Probstmeier c. Allemagne, arrêt du 1 e r juillet 1997, Recueil 1997-IV 
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E n E a f f a i r e G a s t e t P o p p c. A l l e m a g n e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 
M m e E. P A L M , présiden te, 
MM. J . C A S A D E V A L L , 

L. F E R R A R I B R A V O , 

R. T Ü R M E N , 

B . Z U P A N C I C , 

M m e W. T H O M A S S E N , 

M. R. MARUSTEjagKÎ, 
et de M. M. O'BOYEE, greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil le 25 j a n v i e r 2000, 
R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r pa r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 2 n o v e m b r e 1998, d a n s le délai 
de t rois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la Conven t ion 
de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la 
C o n v e n t i o n » ) , A son or ig ine se t rouve u n e r e q u ê t e (n° 29357/95) d i r igée 
con t re la R é p u b l i q u e fédéra le d ' A l l e m a g n e et dont deux r e s so r t i s s an t s de 
cet E t a t , M m e Gabr i e l e G a s t et M. D i e t e r Popp («les r e q u é r a n t s »), ava ien t 
saisi la C o m m i s s i o n le l e l m a i 1995 en ve r tu de l ' anc ien ar t ic le 25. Les 
r e q u é r a n t s sont r e p r é s e n t é s p a r M e F. O d e n t h a l , avocate au b a r r e a u de 
M u n i c h . Le g o u v e r n e m e n t a l l e m a n d («le G o u v e r n e m e n t » ) est 
r e p r é s e n t é pa r son a g e n t e , M m e H . Voelskow-Thies , Ministerialdirigentin 
au m i n i s t è r e fédéral de la J u s t i c e . 

La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens ar t ic les 44 et 48 de 
la Conven t i on ainsi q u ' à la déc l a r a t i on a l l e m a n d e r e c o n n a i s s a n t la 
j u r id i c t ion obl iga to i re de la C o u r (anc ien ar t ic le 46) . Elle a p o u r objet 
d ' ob ten i r une décis ion sur le point de savoir si les faits de la cause 
révè len t un m a n q u e m e n t de l 'E ta t d é f e n d e u r aux exigences de l 'ar t icle 6 
§ 1 de la Conven t ion . 

2. A la sui te de l ' en t rée en v igueur du Protocole n° 11 à la Conven t ion 
le 1" n o v e m b r e 1998, et c o n f o r m é m e n t à l 'ar t icle 5 § 4 dudi t P ro toco le , lu 
en combina i son avec les a r t ic les 100 § 1 et 24 § 6 du r è g l e m e n t de la C o u r 
(«le r è g l e m e n t » ) , u n collège de la G r a n d e C h a m b r e a déc idé le 14 janv ie r 
1999 q u e l 'affaire se ra i t e x a m i n é e p a r u n e c h a m b r e cons t i tuée au sein de 
l 'une des sect ions de la C o u r . 

3. C o n f o r m é m e n t à l 'ar t icle 52 § 1 du r è g l e m e n t , le p r é s iden t de la 
Cour , M. L. W i l d h a b e r , a a t t r i b u é l 'affaire à la p r e m i è r e sect ion. La 
c h a m b r e cons t i t uée au sein de ladi te sect ion c o m p r e n a i t de plein droi t 
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M. G. Ress , j u g e élu au t i t r e de l 'Al lemagne (ar t ic les 27 § 2 de la 
Conven t i on et 26 § 1 a) du r è g l e m e n t ) , et M m e E. P a l m , p r é s i d e n t e de la 
sect ion (ar t ic le 26 § 1 a) du r è g l e m e n t ) . Les a u t r e s j u g e s dés ignés p a r 
ce t t e d e r n i è r e p o u r c o m p l é t e r la c h a m b r e é t a i en t M. J . Casadeva l l , 
M . G a u k u r J ö r u n d s s o n , M. R. T ü r m e n , M m r W. T h o m a s s e n et 
M. R. M a r u s t e . 

U l t é r i e u r e m e n t , M. Ress et M . G a u k u r J ö r u n d s s o n , qui ava ien t 
pa r t i c ipé à l ' e x a m e n d e l 'affaire au sein de la C o m m i s s i o n , se sont 
d é p o r t é s de la c h a m b r e (ar t ic le 28 du r è g l e m e n t ) . En c o n s é q u e n c e , le 
G o u v e r n e m e n t a é té invité à faire savoir s'il e n t e n d a i t dés igne r un j u g e 
ad hoc (ar t ic les 27 § 2 de la C o n v e n t i o n et 29 § 1 du r è g l e m e n t ) . Le 
G o u v e r n e m e n t n ' ayan t pas r é p o n d u d a n s les t r e n t e j o u r s , il a é té r é p u t é 
r enonce r à pare i l le dés igna t ion (ar t ic le 29 § 2 du r è g l e m e n t ) . Pa r la su i te , 
M. L. Fe r r a r i Bravo et M. B. Zupanc ic , j u g e s s u p p l é a n t s , ont r e m p l a c é 
M. Ress et M. G a u k u r J ö r u n d s s o n (ar t ic le 26 § 1 c) du r è g l e m e n t ) . 

4. C o n f o r m é m e n t à l 'ar t ic le 59 § 3 du r è g l e m e n t , le p rés iden t de la 
c h a m b r e a invité les pa r t i e s à p r é s e n t e r des m é m o i r e s sur les ques t ions 
soulevées pa r l 'affaire. Le greffier a reçu les m é m o i r e s des r e q u é r a n t s et 
du G o u v e r n e m e n t le 18 m a i et le 10 n o v e m b r e 1999 r e s p e c t i v e m e n t . 

5. Aprè s consu l t a t ion de l ' agen te du G o u v e r n e m e n t et de l 'avocate des 
r e q u é r a n t s , la c h a m b r e a déc idé de ne pas t en i r d ' a u d i e n c e . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

6. Les faits de la cause , tels qu ' é t ab l i s pa r la C o m m i s s i o n et admis 
d e v a n t la C o u r , sont les su ivan t s . 

7. La p r e m i è r e r e q u é r a n t e , M m e Gabr i e l e G a s t , est u n e r e s so r t i s san te 
a l l e m a n d e née en 1943. D i p l ô m é e en sciences pol i t iques , elle est 
domici l iée à N e u r i e d . 

8. Le d e u x i è m e r e q u é r a n t , M. D i e t e r Popp , a é g a l e m e n t la na t iona l i t é 
a l l e m a n d e et est né en 1939. Il est agen t d ' a s s u r a n c e s et rés ide à Bonn . 

A. La p r o c é d u r e p é n a l e à l ' e n c o n t r e d e la p r e m i è r e r e q u é r a n t e 

9. En 1990, u n e p r o c é d u r e péna l e fut e n g a g é e à l ' encon t re de la 
p r e m i è r e r e q u é r a n t e , soupçonnée d ' e sp ionnage (geheimdienstliche Agenten
tätigkeit). L ' i n t é re s sée fut a r r ê t é e le 30 s e p t e m b r e 1990 et mise en 
d é t e n t i o n provisoire le 1 e r oc tobre 1990. 

10. Le procès de la p r e m i è r e r e q u é r a n t e et de t rois coaccusés se 
dé rou l a p e n d a n t p lus ieurs j o u r s en n o v e m b r e et d é c e m b r e 1991 devan t la 
cour d ' appe l (Oberlandesgericht) de Baviè re , s i égean t en p r e m i è r e ins tance . 
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P e n d a n t ce procès et la p r o c é d u r e qui s 'ensuivi t , la p r e m i è r e r e q u é r a n t e 
bénéficia de l ' ass is tance d ' un avocat . 

11. Le 19 d é c e m b r e 1991, la cour d ' appe l r e connu t la p r e m i è r e 
r e q u é r a n t e et ses coaccusés coupables d ' e sp ionnage pour le c o m p t e de la 
R é p u b l i q u e d é m o c r a t i q u e a l l e m a n d e (RDA) , en ve r tu de l 'a r t ic le 99 § 1 1) 
du code péna l (Strafgesetibuch) a l l e m a n d . La p r e m i è r e r e q u é r a n t e fut 
c o n d a m n é e à six ans et neuf mois d ' e m p r i s o n n e m e n t . Elle fut é g a l e m e n t 
pr ivée pour q u a t r e ans de l ' ap t i tude à ê t re n o m m é e à u n e fonction 
pub l ique , ainsi q u e de ses dro i t s de vote et d 'é l igibi l i té . Ses coaccusés 
furent c o n d a m n é s r e s p e c t i v e m e n t à deux ans d ' e m p r i s o n n e m e n t , dix-
hui t mois d ' e m p r i s o n n e m e n t , et un an de pr ison avec surs is . 

12. La cour é tabl i t q u ' e n 1968, au cours de ses é t u d e s et r eche rches 
d a n s le cad re de sa thèse en sciences pol i t iques , la p r e m i è r e r e q u é r a n t e 
avai t é té a p p r o c h é e pa r des a g e n t s du m i n i s t è r e de la S û r e t é d 'E ta t 
(Ministerium fur Staatssicherheit), les services secre ts de la RDA. Lors d 'une 
r e n c o n t r e qui avait eu lieu fin 1968 ou d é b u t 1969 à Ber l in-Est , elle avait 
accep té de t rava i l le r pour ledit m i n i s t è r e . Elle l 'avait t e n u in formé des 
t r a v a u x qu 'e l l e avai t m e n é s au sein d ' un ins t i tu t de r eche rche 
e n t r e ju i l l e t 1972 et j u i n 1973. P a r la su i t e , a lors qu 'e l le t ravai l la i t pour 
le service fédéral des r e n s e i g n e m e n t s (Bundesnachrichtendienst), elle avai t 
t r a n s m i s aux services sec re t s de la R D A des i n fo rma t ions sec rè t e s telles 
q u e des r a p p o r t s é l aborés pa r des a m b a s s a d e s d ' A l l e m a g n e , et en 
pa r t i cu l i e r des r a p p o r t s é tabl is au sein du service des r e n s e i g n e m e n t s lui-
m ê m e . Le p r e m i e r coaccusé , domici l ié à M u n i c h , servai t de c o u r r i e r ; les 
deux a u t r e s coaccusés é t a i e n t des a g e n t s des services sec re t s de la RDA, 
où ils r é s ida ien t . 

13. La cour d ' appe l e s t i m a q u e la p r e m i è r e r e q u é r a n t e et ses 
coaccusés s ' é ta ien t de ce fait livrés à l ' e sp ionnage . Q u a n t aux coaccusés , 
la cour, i nvoquan t une décision r e n d u e le 29 m a i 1991 p a r la C o u r fédérale 
de ju s t i ce (Bundesgerichtshof), re leva q u ' a u c u n obs tac le légal ne s 'opposait à 
l eur sanc t ion ; toutefois , le fait q u e les pour su i t e s à l eur e n c o n t r e n ' ava ien t 
é té possibles q u ' a p r è s la réuni f ica t ion a l l e m a n d e devai t ê t r e cons idéré 
c o m m e une c i rcons tance a t t é n u a n t e . 

14. P o u r d é t e r m i n e r la pe ine à infliger à la p r e m i è r e r e q u é r a n t e , la 
cour d ' appe l r e t i n t c o m m e c i rcons tances a t t é n u a n t e s le fait qu 'e l le 
n 'ava i t pas de cas ie r j ud i c i a i r e , qu ' e l l e m e n a i t u n e vie r égu l i è re et qu 'e l le 
s 'é ta i t m o n t r é e secourab le en s 'occupant d ' un enfant h a n d i c a p é . Sa 
condu i t e r é p r é h e n s i b l e é ta i t d u e à sa re la t ion avec l ' un des coaccusés et 
elle n 'avai t pas é té en m e s u r e de m e t t r e u n t e r m e à ses con t ac t s avec les 
services sec re t s de la RDA. E n o u t r e , en ra i son de l ' absence de 
m é c a n i s m e s de con t rô le a p p r o p r i é s , elle n 'ava i t r e n c o n t r é aucun 
p r o b l è m e pa r t i cu l i e r p o u r recuei l l i r et t r a n s m e t t r e les r e n s e i g n e m e n t s 
en ques t ion . P a r a i l leurs , elle n ' e n avait t i ré a u c u n a v a n t a g e financier; 
au c o n t r a i r e , sa c o n d a m n a t i o n lui v a u d r a i t de sé r ieuses difficultés au 
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niveau profess ionnel . Enfin, la cour d ' appe l t in t c o m p t e du fait q u e la 
p r e m i è r e r e q u é r a n t e avait d a n s u n e l a rge m e s u r e r econnu sa cu lpabi l i t é . 
Toutefo is , eu éga rd à ce r t a ines c i r cons tances a g g r a v a n t e s , n o t a m m e n t la 
longue d u r é e sur laquel le s ' é t a ien t é t e n d u e s les act ivi tés d ' e sp ionnage de 
l ' i n té ressée et le vo lume des in fo rma t ions secrè tes qu 'e l l e avai t 
t r a n s m i s e s , la cour d ' appe l e s t i m a q u ' u n e pe ine d ' e m p r i s o n n e m e n t de six 
ans et neu f mois é ta i t jus t i f iée . 

15. Le 24 j u i n 1992, la t ro i s i ème c h a m b r e de la C o u r fédéra le de 
j u s t i ce , s i égean t à cinq j u g e s , re je ta le pourvoi (Revision) de la p r e m i è r e 
r e q u é r a n t e . 

16. Le 12 février 1994, celle-ci fut l ibérée ap rè s avoir pu rgé la moi t i é de 
sa pe ine . 

B. La p r o c é d u r e p é n a l e à l ' e n c o n t r e d u d e u x i è m e r e q u é r a n t 

17. En avril 1990, une p r o c é d u r e péna l e fut e n g a g é e à l ' encon t re du 
d e u x i è m e r e q u é r a n t , soupçonné d ' e s p i o n n a g e . Le 14 mai 1990, il fut 
a r r ê t é et mis en d é t e n t i o n provisoire . 

18. Le procès du d e u x i è m e r e q u é r a n t et d ' un coaccusé se dé rou l a 
p e n d a n t p lus ieurs j o u r s en d é c e m b r e 1991 devan t la cour d ' appe l de 
Dûsseldorf , s i égean t en p r e m i è r e in s t ance . P e n d a n t le procès et la 
p r o c é d u r e qui s 'ensuivi t , le d e u x i è m e r e q u é r a n t bénéficia de l ' ass is tance 
d ' un avocat . 

19. Le 23 d é c e m b r e 1991, la cour d ' appe l r e connu t le d e u x i è m e 
r e q u é r a n t et son coaccusé coupab les d ' e sp ionnage pour le c o m p t e de la 
RDA, en ve r tu de l 'ar t icle 99 §§ 1 1) et 2, p r e m i è r e p h r a s e , du code 
péna l . Le d e u x i è m e r e q u é r a n t fut c o n d a m n é à six ans 
d ' e m p r i s o n n e m e n t . Il fut é g a l e m e n t privé p o u r q u a t r e ans de l ' ap t i tude à 
ê t r e n o m m é à u n e fonction pub l ique , ainsi que de ses dro i t s de vote et 
d 'é l igibi l i té . La cour o r d o n n a la cons igna t ion d ' une s o m m e de 70 000 
m a r k s a l l e m a n d s . Le coaccusé fut c o n d a m n é à deux ans 
d ' e m p r i s o n n e m e n t avec surs is et pr ivé p o u r deux ans de l ' ap t i t ude à ê t r e 
n o m m é à une fonction pub l ique , a insi q u e de ses dro i t s de vote et 
d 'é l igibi l i té . 

20. La cour d ' appe l é tabl i t q u e , d u r a n t la seconde moi t ié des a n n é e s 
60, le d e u x i è m e r e q u é r a n t avai t é té a p p r o c h é pa r des ag en t s du 
m i n i s t è r e de la S û r e t é d 'E t a t . Au plus t a r d en 1969, il avait accep té de 
t rava i l le r pour le m i n i s t è r e en ques t i on . Le coaccusé é ta i t son agen t de 
l iaison (Fuhrungsoffizier). Le d e u x i è m e r e q u é r a n t avait inci té u n a m i à 
e sp ionne r au profit de la R D A . Ce d e r n i e r , décédé en 1989, t ravai l la i t 
p o u r le m i n i s t è r e fédéra l de la Défense et avai t accès à des in fo rma t ions 
sec rè t e s et , en p a r t i e , u l t r a s e c r è t e s . L ' a m i du r e q u é r a n t e m p o r t a i t des 
copies ou des o r ig inaux de d o c u m e n t s sec re t s chez lui, où les o r ig inaux 
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é t a i en t p h o t o g r a p h i é s ; des copies et des films é t a i en t ensu i t e t r a n s m i s p a r 
le d e u x i è m e r e q u é r a n t au coaccusé . 

2 1 . La cour d ' appe l e s t i m a q u e le d e u x i è m e r e q u é r a n t et son coaccusé 
s ' é ta ien t de ce fait l ivrés à l ' e sp ionnage au sens de l 'ar t ic le 99 du code 
péna l , ce qui é t a i t pass ible de sanc t ions au m o m e n t où ils avaient 
commis ces infract ions et l ' é ta i t r es té ap rè s le r a t t a c h e m e n t de la R D A à 
la R é p u b l i q u e fédéra le d 'A l l emagne (RFA) , r é g l e m e n t é p a r la loi du 
23 s e p t e m b r e 1990 sur l 'un i té a l l e m a n d e (Gesetz zu dem Vertrag vom 31. 
August 1990 zwischen der Bundesrepublik Deutschland und der deutschen 
Demokratischen Republik über die Herstellung der Einheit Deutschlands). Q u a n t 
au d e u x i è m e r e q u é r a n t , la cour re leva qu ' i l avait agi en q u a l i t é d e 
ci toyen de la RFA con t r e son p ropre pays . Il n 'y avai t a u c u n e a p p a r e n c e 
de violat ion de son dro i t à u n t r a i t e m e n t éga l i t a i r e . En pa r t i cu l i e r , le 
l ég i s la teur a l l e m a n d n ' é t a i t pas t e n u de p r o m u l g u e r u n e loi d ' a m n i s t i e 
ou une légis la t ion r e s t r e i g n a n t l ' appl ica t ion des d ispos i t ions sur 
l ' e sp ionnage et la t r ah i son . Enfin, l ' in té ressé ne pouvai t pas ê t r e c o m p a r é 
aux a g e n t s secre ts du service fédéral des r e n s e i g n e m e n t s qu i , quels 
q u ' a i e n t é té leurs objectifs, ag i s sa ien t p o u r le c o m p t e de leur pays et non 
con t re lui. Q u a n t au coaccusé , la cour , i nvoquan t u n e décis ion de la C o u r 
fédérale de ju s t i ce du 29 m a i 1991, re leva q u ' a u c u n e règle de droi t 
i n t e r n a t i o n a l publ ic n ' i n t e rd i sa i t à un E t a t de s a n c t i o n n e r les 
r e s so r t i s s an t s é t r a n g e r s qui s ' é ta ien t livrés à l ' e sp ionnage à l ' é t r ange r . 
En o u t r e , cons idé ran t les buts d ive rgen t s du service fédéra l des 
r e n s e i g n e m e n t s et des services sec re t s de la RDA, les poursu i t e s 
e n g a g é e s c o n t r e le d e u x i è m e r e q u é r a n t p o u r e sp ionnage ne d é n o t a i e n t 
a u c u n e d i s c r imina t i on à son e n c o n t r e , et les ag en t s sec re t s de la R D A ne 
pouva ien t l é g i t i m e m e n t e s p é r e r é c h a p p e r à t ou t e sanc t ion p o u r leur 
condu i t e ap rè s le r a t t a c h e m e n t de la R D A à la RFA. 

22. P o u r d é t e r m i n e r la pe ine à infliger au d e u x i è m e r e q u é r a n t , la cour 
d ' appe l r e t i n t c o m m e c i rcons tances a t t é n u a n t e s le fait n o t a m m e n t qu' i l 
n 'ava i t pas de cas ier j ud i c i a i r e , qu ' i l m e n a i t une vie r égu l i è r e et ne s 'étai t 
pas livré à l ' e sp ionnage p r i n c i p a l e m e n t d a n s un bu t lucra t i f ma i s pour des 
idéaux po l i t iques . Toutefo is , c o m p t e t enu de c i rcons tances a g g r a v a n t e s , 
n o t a m m e n t la longue d u r é e sur laque l le s ' é t a ien t é t e n d u e s les act ivi tés 
d ' e sp ionnage de l ' in té ressé , l ' impl ica t ion de son défunt ami , la n a t u r e des 
in fo rmat ions secrè tes t r a n s m i s e s a insi q u e des ra i sons d ' o r d r e généra l 
t e n a n t à la p réven t ion d u c r ime , la cour d ' appe l e s t i m a q u ' u n e peine 
d ' e m p r i s o n n e m e n t de six ans é t a i t jus t i f i ée . Q u a n t au coaccusé , la cour 
t int c o m p t e du fait qu ' i l é ta i t r e s so r t i s san t de la R D A et exe rça i t ses 
act ivi tés d ' a g e n t secre t à p a r t i r du t e r r i t o i r e de ce pays. 

23 . Le 22 ju i l le t 1992, la t ro i s i ème c h a m b r e de la C o u r fédéra le de 
jus t i ce , s i égean t à cinq j u g e s , r e j e t a le pourvoi du d e u x i è m e r e q u é r a n t . 

24. Le 11 ma i 1994, le d e u x i è m e r e q u é r a n t fut l ibéré ap rè s avoir pu rgé 
les deux t iers de sa pe ine . 
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C. La p r o c é d u r e d e v a n t la C o u r c o n s t i t u t i o n n e l l e f é d é r a l e 

25. La p r e m i è r e r e q u é r a n t e saisit la C o u r cons t i tu t ionne l l e fédéra le le 
18 ju i l l e t 1992. A la su i te d ' ind ica t ions c o n c e r n a n t c e r t a i n s vices de forme 
d a n s son recours cons t i t u t ionne l , elle soumi t des conclusions c o m p l é m e n 
ta i res le 18 août 1992. Son affaire fut en r eg i s t r é e le 27 août 1992. Le r ecour s 
cons t i tu t ionne l p r é s e n t é p a r l e d e u x i è m e r e q u é r a n t le 13 aoû t 1992 fut reçu 
p a r la C o u r cons t i tu t ionne l l e fédérale le 14 août 1992. 

26. Le t r a i t e m e n t des affaires des r e q u é r a n t s et d ' a u t r e s cas s imi la i res 
fut r e p o r t é car la d e u x i è m e c h a m b r e de la C o u r cons t i tu t ionne l l e fédéra le 
envisagea i t de r e n d r e un a r r ê t de pr incipe d a n s ce r t a ines affaires pi lotes , 
c 'es t -à-dire u n e ques t i on préjudicie l le p r é s e n t é e pa r la cour d ' appe l de 
Ber l in en ju i l le t 1991 ainsi que deux recours cons t i tu t ionne l s . En 1993, 
u n t ro i s i ème r ecour s cons t i t u t i onne l , sou levant des ques t ions g é n é r a l e s , 
fut j o in t à ces affaires pi lotes . Le 23 m a r s 1994, la d e u x i è m e c h a m b r e , 
ap r è s avoir e x a m i n é la condu i t e à t en i r d a n s ces affaires, o r d o n n a 
l ' é l abora t ion d ' une exper t i se sur des ques t ions de droi t i n t e r n a t i o n a l 
publ ic . L ' e x p e r t i s e , qu i devai t au d é p a r t ê t r e é l aborée pour la mi -août 
1994, fut r e çue p a r la d e u x i è m e c h a m b r e le 11 ju i l l e t 1994. Les p a r t i e s 
aux affaires pi lotes e u r e n t a lors la possibi l i té de p r é s e n t e r des 
c o m m e n t a i r e s avan t la fin du mois d ' aoû t 1994. Les dé l ibé ra t ions se 
pour su iv i r en t en n o v e m b r e 1994 mais furent de nouveau s u s p e n d u e s 
e n t r e d é c e m b r e 1994 et m a r s 1995. Toute fo i s , p e n d a n t ce t t e pé r iode , un 
p r e m i e r projet d ' a r r ê t fut é laboré . 

27. Le 15 ma i 1995, la d e u x i è m e c h a m b r e de la C o u r cons t i tu t ionne l l e 
fédéra le r end i t l ' a r rê t de pr inc ipe en ques t ion (2 BvL 19/91 et a u t r e s - voir 
p a r a g r a p h e s 43 et su ivan ts c i -dessous) . 

28. Le 23 ma i 1995, la d e u x i è m e sect ion de la d e u x i è m e c h a m b r e de la 
C o u r cons t i tu t ionne l l e fédéra le , dans des décis ions d i s t inc tes , refusa de 
r e t e n i r les r ecours cons t i t u t ionne l s de la p r e m i è r e r e q u é r a n t e et du 
d e u x i è m e r e q u é r a n t . La h a u t e j u r id i c t ion invoqua les ar t ic les 93 a) et 
93 b) de la loi sur la C o u r cons t i tu t ionne l l e fédéra le ainsi q u e l ' a r rê t 
p rononcé le 15 m a i 1995 p a r la d e u x i è m e c h a m b r e , qu i é ta i t jo in t aux 
décisions r e n d u e s dans les affaires des r e q u é r a n t s . La p r e m i è r e 
r e q u é r a n t e reçut la décis ion le 9 j u i n 1995. Le conseil du d e u x i è m e 
r e q u é r a n t r eçu t la décis ion le 3 j u i n 1995 et le d e u x i è m e r e q u é r a n t lui-
m ê m e le 21 j u i n 1995. 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. E s p i o n n a g e 

29. Selon le dro i t péna l de la RFA, la t r a h i s o n (Landesverrat) et 
l ' e sp ionnage (geheimdienstliche Agententätigkeit) sont passibles de sanc t ions 
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en ve r tu des ar t ic les 94 et 99 du code péna l (Strafgesetzbuch). 
C o n f o r m é m e n t à l 'ar t icle 3 du code péna l , les d ispos i t ions dud i t code 
sont appl icables aux infract ions commises sur le t e r r i t o i r e de la RFA 
(Inlandstaten). Selon l 'ar t ic le 5 § 4, les a r t ic les 94 et 99 sont é g a l e m e n t 
appl icables aux infract ions commises à l ' é t r a n g e r (Auslandstaten). 

30. Le code péna l de la R D A con tena i t é g a l e m e n t des disposi t ions 
c o n c e r n a n t les sanc t ions appl icables à l ' e sp ionnage et à la t r a h i s o n au 
pré judice de la R D A ou de l 'un de ses all iés. C e s d isposi t ions s ' é t enda ien t 
à l ' e sp ionnage pour le c o m p t e de la RFA. 

B. Le t ra i t é du 31 a o û t 1990 sur l 'un i t é a l l e m a n d e 

3 1 . Le t r a i t é du 31 aoû t 1990 e n t r e la RFA et la R D A sur l 'uni té 
a l l e m a n d e (Einigungsvertrag) a aboli , avec effet au 3 oc tobre 1990, le code 
péna l de la RDA, et a é t e n d u l 'appl icabi l i té du droi t péna l de la RFA au 
t e r r i t o i r e de la R D A (avec q u e l q u e s except ions hors de propos dans le 
p r é sen t c o n t e x t e ) . 

32. Au cours des négoc ia t ions c o n c e r n a n t le t r a i t é c i -dessus , une 
a m n i s t i e pour les p e r s o n n e s qu i s ' é ta ien t l ivrées à l ' e sp ionnage pour le 
c o m p t e de la R D A a é té e n v i s a g é e ; toutefois , il n ' a pas é té d o n n é sui te à 
ce t t e ques t i on en ra ison des hés i t a t ions qu 'e l l e susci ta i t d a n s l 'opinion 
pub l ique et des difficultés qu i s ' annonça i en t au sein de la D iè t e fédérale 
(Bundeslag). D ' a u t r e s t en t a t i ve s visant à i n t r o d u i r e u n e te l le a m n i s t i e en 
1990 et en 1993 n 'on t pas abou t i . 

C. P r o c é d u r e d e v a n t la C o u r c o n s t i t u t i o n n e l l e f é d é r a l e 

33. C o n f o r m é m e n t à l 'ar t icle 93 § 1 de la Loi f o n d a m e n t a l e 
(Grundgesetz), la C o u r cons t i tu t ionne l l e fédéra le s t a t u e n o t a m m e n t sur 
les r ecours cons t i t u t ionne l s qu i peuven t ê t r e i n t rodu i t s p a r qu iconque 
e s t ime q u e les a u t o r i t é s pub l iques ont enfre in t l 'un de ses droi t s 
f o n d a m e n t a u x ou l 'un des d ro i t s que lui g a r a n t i s s e n t les a r t ic les 20 § 4, 
3 3 , 3 8 , 101, 103 et 104 de la Loi f o n d a m e n t a l e . 

34. Aux t e r m e s de l 'ar t icle 100 § 1 de la Loi f o n d a m e n t a l e , si un 
t r i buna l e s t ime q u ' u n e loi don t la val idi té cond i t ionne sa décis ion est 
i ncons t i t u t ionne l l e , il doit surseoi r à s t a t u e r et s o u m e t t r e la q u e s t i o n à la 
décision de la C o u r cons t i t u t ionne l l e fédérale s'il s 'agit de la violat ion de 
la Loi f o n d a m e n t a l e . Selon le p a r a g r a p h e 2 de ce t t e d isposi t ion , si un 
t r i buna l a des d o u t e s q u a n t à savoir si u n e règle de dro i t i n t e r n a t i o n a l 
publ ic fait p a r t i e i n t é g r a n t e du droi t fédéra l et c rée d i r e c t e m e n t des 
dro i t s et obl iga t ions pour les j u s t i c i ab le s , la ques t ion doit ê t r e soumise à 
la décision de la C o u r cons t i tu t ionne l l e fédéra le . 
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35. La compos i t ion et le f o n c t i o n n e m e n t de la C o u r cons t i t u t i onne l l e 

fédéra le sont régis p a r la loi sur la C o u r cons t i tu t ionne l l e fédérale (Gesetz 
ûber das Bundesverfassungsgericht). La vers ion de 1985 de ce t t e loi (appl icable 

à c o m p t e r du l c l j a n v i e r 1986) a é té modif iée p a r la su i te en vue de r é d u i r e 

la c h a r g e de t ravai l de la h a u t e j u r i d i c t i on . Les modif ica t ions a d o p t é e s en 

1993 ( e n t r é e s en v igueur le 11 aoû t 1993) ont n o t a m m e n t r éo rgan i sé la 

p r o c é d u r e c o n t e n t i e u s e p o u r les pa r t i cu l i e r s (ar t ic les 93 a) à 93 d) de la 

loi de 1993 sur la C o u r cons t i tu t ionne l l e fédéra le ) . 

36. L 'a r t ic le 2 de ce t t e loi dispose que la C o u r cons t i tu t ionne l l e 

fédéra le est cons t i tuée de d e u x c h a m b r e s , c h a c u n e composée de hui t 

j u g e s . 

37. Les ar t ic les 90 à 96 de ce t t e loi ont t ra i t aux recours 

cons t i t u t ionne l s individuels . 

Article 90 

«1) Toute personne peut introduire devant la Cour constitutionnelle fédérale un 
recours constitutionnel en affirmant que la puissance état ique a porté at teinte à l'un 
de ses droits fondamentaux ou à l'un des droits énoncés dans la Loi fondamentale à 
l'alinéa 4 de son article 20, ainsi qu'à ses articles 33, 38, 101, 103 et 104. 

2) Si la violation peut motiver l 'ouverture d'une action en justice, alors le recours 
constitutionnel ne peut être introduit qu'après épuisement des voies de droit. 
Toutefois, la Cour constitutionnelle fédérale peut statuer immédiatement sur un 
recours constitutionnel avant l 'épuisement de toute autre voie de droit lorsque ce 
recours revêt une importance générale ou si le demandeur devait subir un préjudice 
grave et inévitable dans le cas où il serait d'abord tenu de porter l'affaire devant 
d'autres juridictions. 

( . - ) » 

Article 92 

«Dans la justification du recours, il y a lieu de spécifier le droit prétendument violé 
ainsi que l'action ou le manquement de l'organe ou de l 'autorité par lequel le plaignant 
se sent lésé.» 

38. Les ar t ic les 93 a) à 93 c) de la loi de 1985 é t a i en t ainsi libellés : 

Article 93 a) de la loi de 1985 

«Le recours constitutionnel doit d'abord être admis aux fins de décision.» 

Article 93 b) de la loi de 1985 

« 1) La section peut, par une décision unanime, refuser d 'admettre le recours 
constitutionnel lorsque 

1. le demandeur n'a pas versé, ou n'a pas versé dans le délai, la provision exigée de lui 
(article 34 § 6), 

2. le recours est irrecevable ou présente pour d 'autres motifs des chances 
insuffisantes de succès, ou 
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3. il csi probable que la chambre n 'admet t ra pas le recours conformément à 
l'article 93 c), deuxième phrase. 

La décision est sans appel. 

2) La section peut, par une décision unanime, accueillir le recours constitutionnel 
lorsque celui-ci est manifestement fondé au motif que la Cour constitutionnelle 
fédérale a déjà statué sur la question de droit constitutionnel pertinente (...) 

3) La section statue sans audience. Pour motiver la décision par laquelle elle refuse 
d 'admettre le recours constitutionnel, il lui suffit de mentionner l 'élément juridique 
déterminant pour le refus d'admission. » 

Article 93 c) de la loi de 1985 

«Si la section n'a ni refusé d 'admettre le recours constitutionnel ni accueilli celui-ci, 
la chambre se prononce sur l'admission. Elle admet le recours lorsque deux juges au 
moins estiment que la décision sur le recours est de nature à clarifier une question de 
droit constitutionnel ou que le refus d'admission cause au demandeur un préjudice 
grave et inévitable. L'article 93 b) § 3 s'applique mutatis mulandis.» 

Les ar t ic les 93 a) à 93 d) de la loi de 1993 se l isent ainsi : 

Article 93 a) de la loi de 1993 

« 1) Le recours constitutionnel doit d'abord être admis aux fins de décision. 

2) Il doit être admis 

a. s'il soulève une question constitutionnelle d'intérêt général, 

b. si cela est souhaitable pour protéger les droits visés à l'article 90 1), ou si le refus 
d'admission causerait au demandeur un préjudice particulièrement grave.» 

Article 93 b) de la loi de 1993 

«La section peut refuser d 'admettre un recours constitutionnel ou l'accueillit si 
l'article 93 c) est applicable. Dans les autres cas, la chambre se prononce sur 
l'admission. » 

Article 93 c) de la loi de 1993 

«1) Si les conditions de l'article 93 a) § 2 b) sont remplies et que la Cour 
constitutionnelle fédérale s'est déjà prononcée sur la question pertinente de droit 
constitutionnel, la section peut accueillir le recours constitutionnel s'il est 
manifestement fondé (...)» 

Article 93 d) de la loi de 1993 

« 1) La décision visée aux articles 93 b) et 93 c) est prise sans audience. Elle est sans 
appel. La décision refusant d 'admettre un recours n'est pas tenue d'être motivée. 

(...)., 

39. L 'a r t i c le 94 prévoit le dro i t p o u r des t ie rs d ' ê t r e e n t e n d u s lors de la 
p r o c é d u r e de r ecour s devan t la C o u r cons t i tu t ionne l l e fédéra le . 
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40. L 'ar t ic le 95 po r t e su r la décis ion de la C o u r cons t i tu t ionne l l e 
fédérale d 'accuei l l i r le r ecour s et se lit a ins i : 

« 1) S'il est donne suite au recours constitutionnel, alors il y a lieu de se prononcer 
sur la question de savoir quelle prescription de la Loi fondamentale a été violée et par 
quelle action ou par quel manquement la violation a eu lieu. La Cour constitutionnelle 
fédérale peut également décider que toute répétition de la mesure contestée viole la Loi 
fondamentale. 

2) S'il est donné suite à un recours constitutionnel portant sur une décision de 
justice, alors la Cour constitutionnelle fédérale abroge la décision et dans les cas 
énoncés à la première phrase de l'alinéa 2 de l'article 90 ci-dessus, elle renvoie l'affaire 
à un tribunal compétent. 

3) S'il est donné suite à un recours constitutionnel ayant pour objet une loi, alors il y 
a lieu d'abroger la loi. Il en va de même lorsqu'il est donné suite à un recours 
constitutionnel conformément à l'alinéa 2 ci-dessus, parce que la décision de justice 
abrogée est fondée sur une loi anticonstitutionnelle. L'article 79 s'applique mutatis 
mutandis. » 

4 1 . L 'a r t ic le 79, a u q u e l l 'ar t ic le 95 § 3 se ré fè re , est ainsi l ibe l lé : 

«1) Si une condamnation définitive se fonde sur une disposition légale qui a été 
déclarée contraire à la Loi fondamentale ou annulée en vertu de l'article 78, ou sur 
l ' interprétation d'une disposition légale qui a été déclarée contraire à la Loi 
fondamentale par la Cour constitutionnelle fédérale, la réouverture de la procédure 
pénale est possible conformément aux dispositions du code de procédure pénale. 

2) Pour le reste, les décisions qui, fondées sur une norme annulée en vertu de 
l'article 78, ne sont plus at taquables, restent inchangées, sous réserve de la 
prescription énoncée à l'article 95, alinéa 2, ou d'une disposition légale particulière. 
Leur exécution n'est pas autorisée (...) » 

42 . En ve r tu de l 'ar t icle 32 de la loi sur la C o u r cons t i tu t ionne l l e 
fédéra le , celle-ci peu t éd ic te r une o r d o n n a n c e de référé (einstweilige 
Anordnung) pour évi ter de graves pré judices (zur Abwehr schwerer Nachteile), 
préven i r un ac te de violence i m m i n e n t (zur Verhinderung drohender Gewalt), 
ou pour t o u t e a u t r e ra i son i m p o r t a n t e d ' i n t é r ê t géné ra l (aus einem anderen 
wichtigen Grund zum gemeinen Wohl). 

D . L'arrêt d e la C o u r c o n s t i t u t i o n n e l l e f é d é r a l e d u 15 m a i 1995 

43. Le 22 ju i l le t 1991, la cour d ' appe l (Kammergericht) de Berl in 
suspendi t u n e p r o c é d u r e péna le p o r t a n t sur des c h a r g e s d ' e sp ionnage , de 
t r ah i son et de co r rup t ion en vue d ' ob t en i r u n e décision de la C o u r 
cons t i tu t ionne l l e fédéra le sur le point de savoir s'il é ta i t possible de 
poursu iv re des p e r s o n n e s qui r é s ida ien t en R D A et ava ien t c o m m i s les 
infract ions s u s m e n t i o n n é e s à p a r t i r du t e r r i t o i r e de cet E t a t . P a r a i l leurs , 
à p a r t i r de 1991, de n o m b r e u s e s p e r s o n n e s c o n d a m n é e s p o u r de telles 
infract ions sa i s i ren t la C o u r cons t i tu t ionne l l e fédéra le , p r é t e n d a n t q u e 
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leurs c o n d a m n a t i o n s respec t ives violaient en pa r t i cu l i e r leur droi t à la 
l iber té , tel que g a r a n t i pa r l 'ar t ic le 2 § 2 de la Loi f o n d a m e n t a l e , ainsi 
q u e leur droi t à l ' égal i té , consacré par l 'ar t icle 3. 

44. Le 15 m a i 1995, la d e u x i è m e c h a m b r e de la C o u r cons t i tu t ionne l l e 
fédéra le r end i t un a r r ê t de pr inc ipe sur la d e m a n d e soumise p a r la cour 
d ' appe l de Ber l in et sur t rois de ces recours cons t i t u t ionne l s . 

45. La d e m a n d e p r é s e n t é e pa r la cour d ' appe l de Ber l in fut déc la rée en 
pa r t i e i r r e c e v a b l e ; pour le su rp lus , la C o u r cons t i t u t ionne l l e fédérale 
i nd iqua qu ' i l n ' ex i s ta i t a u c u n e règle de droi t i n t e r n a t i o n a l public 
i n t é g r é e au droi t fédéral i n t e r d i s a n t de poursu iv re au p é n a l des 
p e r s o n n e s accusées de s ' ê t re l ivrées à l ' e sp ionnage pour le c o m p t e et su r 
le t e r r i t o i r e d ' un E t a t qu i , pa r la su i te , avai t é té r a t t a c h é en l 'absence de 
tou t conflit à l 'Eta t e sp ionné . P a r a i l leurs , q u a n t au p r e m i e r des trois 
r ecours cons t i tu t ionne l s , la h a u t e j u r id i c t ion e s t i m a q u e la c o n d a m n a t i o n 
du d e m a n d e u r enfre ignai t ses dro i t s c o n s t i t u t i o n n e l s ; les décis ions de 
p r e m i è r e et de d e u x i è m e ins t ance furent a n n u l é e s et l 'affaire fut 
renvoyée à la j u r id i c t ion de p r e m i è r e in s t ance . Q u a n t au d e u x i è m e 
recours individuel , la C o u r cons t i tu t ionne l l e déc l a r a q u e la 
c o n d a m n a t i o n violait les d ro i t s cons t i t u t ionne l s de l ' i n t é r e s s é ; les 
décis ions des j u r id i c t ions in fé r i eures furen t donc in f i rmées en 
conséquence et l 'affaire fut renvoyée à la j u r i d i c t i on de p r e m i è r e 
in s t ance . Le t ro i s i ème recours cons t i t u t i onne l fut r e je té . 

46. D a n s sa décision, la C o u r cons t i tu t ionne l l e fédéra le r a p p e l a sa 
j u r i s p r u d e n c e selon laque l le les pou r su i t e s p o u r t r a h i s o n et e sp ionnage , 
visées aux ar t ic les 94 et 99 du code péna l , c o n s t i t u a i e n t u n e a t t e i n t e aux 
dro i t s à la l iber té au sens de l 'ar t ic le 2 de la Loi f o n d a m e n t a l e , qu i se 
jus t i f ia i t du point de vue cons t i t u t i onne l . C e t t e conclus ion s ' app l iqua i t en 
l 'espèce, en ce q u e des a g e n t s sec re t s de la R D A é ta i en t pass ib les de 
sanc t ions m ê m e s'ils n ' ava ien t agi que d a n s les l imi tes d u t e r r i t o i r e de la 
R D A ou à l ' é t r ange r . A cet éga rd , la C o u r cons t i tu t ionne l l e e s t i m a que les 
d isposi t ions p e r t i n e n t e s du code péna l v isa ient à p r o t é g e r la sécur i té 
e x t é r i e u r e de la RFA, et pr i t en c o m p t e le fait q u e les inf rac t ions en 
ques t i on ava ien t é té commises à un m o m e n t où la RFA étai t 
p a r t i c u l i è r e m e n t exposée aux opé ra t i ons des services sec re t s de ses 
e n n e m i s . 

47. Toutefo is , selon la C o u r cons t i t u t ionne l l e , la ques t i on se posai t de 
savoir si le r a t t a c h e m e n t de la R D A à la RFA appela i t ou non u n e nouvel le 
a p p r é c i a t i o n des ques t i ons cons t i tu t ionne l l e s , n o t a m m e n t q u a n t aux 
act iv i tés d ' e sp ionnage condu i t e s à p a r t i r d u t e r r i t o i r e de la R D A pa r des 
p e r s o n n e s qui é t a i en t c i toyennes de ce pays et y r é s ida ien t . 

48 . La C o u r cons t i tu t ionne l l e e s t i m a qu ' i l ne fallait voir a u c u n e 
d i s c r imina t i on d a n s le fait q u e l ' e sp ionnage au profit de la R D A fût 
cons idé ré c o m m e une infract ion péna le alors q u e les d isposi t ions péna les 
de la R D A s ' app l iquan t aux ac t iv i tés d ' e sp ionnage des a g e n t s du service 
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fédéra l des r e n s e i g n e m e n t s ava ien t é té ab rogées d a n s le c ad re du t r a i t é 
sur la réunif ica t ion . La différence de t r a i t e m e n t résu l ta i t p lu tô t des 
p a r t i c u l a r i t é s des règles de sécur i té na t i ona l e (Staatsschutzrecht), qui 
p r o t é g e a i e n t l 'E ta t con t re l ' e sp ionnage pa r des pu i s sances é t r a n g è r e s . 
Ainsi , l ' e sp ionnage à l ' encon t re de la RFA au profit de la R D A d e m e u r a i t 
u n ac te passible de sanc t ions m ê m e après le r a t t a c h e m e n t de cet E t a t . 

49. En o u t r e , les s anc t ions appl icables à l ' e sp ionnage pour le c o m p t e de 
la R D A à la su i t e de l 'unif icat ion de l 'Al lemagne n ' en f re igna ien t a u c u n e 
règle g é n é r a l e de droi t i n t e r n a t i o n a l public , ce qui a u r a i t é té co n t r a i r e à 
l 'ar t ic le 25 de la Loi f o n d a m e n t a l e . Eu é g a r d à un avis j u r i d i q u e émis le 
Ie" ju i l le t 1994 par l ' ins t i tu t Max Planck de droi t c o m p a r é et de droi t 
i n t e r n a t i o n a l publ ic de H e i d e l b e r g , la C o u r cons t i tu t ionne l l e observa 
q u ' e n ve r tu du droi t i n t e r n a t i o n a l public un E t a t é ta i t en dro i t d ' éd ic te r 
u n e légis la t ion sur les infract ions commises d a n s les l imi tes de son 
t e r r i t o i r e ainsi q u e sur les infract ions c o m m i s e s p a r des é t r a n g e r s à 
l ' é t r a n g e r , d a n s la m e s u r e où son ex i s t ence ou ses i n t é r ê t s f o n d a m e n t a u x 
é t a i en t e n j e u . Il n ' ex is ta i t en droi t i n t e r n a t i o n a l publ ic a u c u n e jus t i f ica t ion 
de l ' e sp ionnage et a u c u n e règle sur les sanc t ions péna le s pour e sp ionnage à 
la su i te du r a t t a c h e m e n t d ' un a u t r e E t a t . 

50. E n o u t r e , fonder les pou r su i t e s pour e sp ionnage au profit de la 
R D A sur les lois péna le s en v igueur en R F A au m o m e n t où les infract ions 
en ques t ion ava ien t é té c o m m i s e s n ' e m p o r t a i t pas viola t ion de la règle 
selon laquel le a u c u n e ac t ion n ' é t a i t passible de p o u r s u i t e s s'il ne 
s 'agissait pas d ' une infract ion selon le dro i t p e r t i n e n t à l ' époque où elle 
avait é té c o m m i s e . La C o u r cons t i tu t ionne l l e re leva q u e le c h a m p 
d ' app l ica t ion des d isposi t ions sur la t r ah i son et l ' e sp ionnage é ta i t 
dé l imi t é p a r les a r t ic les 3, 5 et 9 du code p é n a l , qu i é t a i e n t en v igueur 
avant la commiss ion des infract ions en ques t ion . L ' ex tens ion de la 
jur id ic t ion de la RFA à de tel les infract ions é ta i t une c o n s é q u e n c e d u 
r a t t a c h e m e n t de la R D A et du t r a i t é sur la réuni f ica t ion . 

5 1 . La C o u r cons t i tu t ionne l l e e x a m i n a ensu i t e si les effets de ce t t e 
ex t ens ion de la j u r id i c t ion de la RFA e m p o r t a i e n t violat ion du pr inc ipe 
de la p r é é m i n e n c e du droi t (Rechtsstaatsprinzip) et , en pa r t i cu l i e r , du 
pr inc ipe de p r o p o r t i o n n a l i t é . 

52. La C o u r cons t i tu t ionne l l e e s t i m a q u e , d a n s le c o n t e x t e u n i q u e de 
la réuni f ica t ion a l l e m a n d e , les pou r su i t e s c o n t r e des c i toyens de la R D A 
qui ava ien t rés idé en R D A et ava ien t agi u n i q u e m e n t d a n s les l imi tes du 
t e r r i t o i r e de ce pays ou d ' a u t r e s E t a t s où ils ne r i squa ien t ni ex t r ad i t i on ni 
sanc t ion po r t a i en t a t t e i n t e au pr inc ipe de p r o p o r t i o n n a l i t é . En 
c o n s é q u e n c e , il exis ta i t un obstacle à p o u r s u i t e (Verfolgungshindernis) 
q u a n t à ce t t e ca t égo r i e de pe r sonnes . Les pou r su i t e s et sanc t ions 
péna le s , en t a n t que moyens de p r o t é g e r des i n t é r ê t s j u r i d i q u e s , ne 
deva ien t pas e n t r a î n e r une ingé rence d i s p r o p o r t i o n n é e dans les dro i t s 
des in té ressés . 
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53 . D a n s ce c o n t e x t e , la C o u r cons t i tu t ionne l l e e x a m i n a la différence 
e n t r e les sanc t ions p o u r e sp ionnage et celles pun i s san t d ' a u t r e s 
infract ions . Le droit i n t e r n a t i o n a l publ ic n ' i n t e rd i sa i t pas 
l ' e sp ionnage ma i s il au tor i sa i t é g a l e m e n t l 'E ta t e sp ionné à pun i r les 
espions , m ê m e si ceux-ci ava ien t agi s e u l e m e n t de l ' é t r ange r . A u c u n e 
d is t inc t ion n ' é t a i t é tab l ie e n t r e l ' e sp ionnage pour le c o m p t e d 'un E t a t 
to t a l i t a i r e et l ' e sp ionnage au profit d 'un E t a t ayan t un o rd re 
f o n d a m e n t a l d é m o c r a t i q u e et l ibéral . L ' e sp ionnage avai t donc u n e 
n a t u r e a m b i v a l e n t e : il servai t les i n t é r ê t s de l 'E ta t qu i e sp ionna i t , où il 
é ta i t en c o n s é q u e n c e t e n u pour légal , et po r t a i t pré judice aux in té rê t s de 
l 'Eta t e sp ionné , où il é ta i t donc cons idéré c o m m e u n e infract ion passible 
de sanc t ions . La sanc t ion infligée à des espions é t r a n g e r s ne se fondait 
donc pas sur un j u g e m e n t mora l défavorable (Unwerturteil) de l 'acte 
d ' e sp ionnage , ma i s s e u l e m e n t sur l ' in ten t ion de p r o t é g e r l 'Etat esp ionné . 

54. Selon la C o u r cons t i tu t ionne l l e fédéra le , la d i spa r i t i on de la R D A 
et l ' a r rê t s u b s é q u e n t de t o u t e p ro tec t ion de ses espions , ainsi que le 
r e m p l a c e m e n t de son o rd re j u r i d i q u e pa r celui de la RFA qui r enda i t les 
pour su i t e s possibles , e n t r a î n a i e n t un pré judice d i sp ropo r t i onné pour la 
ca tégor ie de d é l i n q u a n t s qui s ' é ta ien t livrés à l ' e sp ionnage pour le 
compte de la R D A u n i q u e m e n t sur le t e r r i t o i r e de celle-ci et n ' ava ien t 
pas q u i t t é sa sphè re de p ro tec t ion , ou qui é t a i en t r e s t é s d a n s les l imi tes 
du t e r r i to i r e d ' a u t r e s E t a t s où ils ne r i squa ien t pas d ' ê t r e e x t r a d é s ou 
sanc t ionnés p o u r ces ac tes . D a n s le m ê m e t e m p s , la réuni f ica t ion avait 
e n t r a î n é l ' ab roga t ion des disposi t ions s a n c t i o n n a n t les act ivi tés 
d ' e sp ionnage p o u r le c o m p t e de la RFA. La C o u r cons t i tu t ionne l l e e s t ima 
en o u t r e q u e t o u t e sanc t ion infligée à ce t t e ca t égor i e de p e r s o n n e s 
m e t t r a i t en d a n g e r le processus de c réa t ion de l 'uni té a l l e m a n d e . 

55. Q u a n t aux a u t r e s ci toyens de la R D A qui s ' é ta ien t livrés à 
l ' e sp ionnage sur le t e r r i to i r e de la RFA ou de l 'un de ses al l iés, ou dans 
un E t a t t ie rs où ils r i squa i en t d ' ê t r e e x t r a d é s ou s anc t i onnés , il n 'ex is ta i t 
aucun obs tac le g é n é r a l à pou r su i t e , pu i sque les condi t ions 
s u s m e n t i o n n é e s n ' é t a i e n t pas n é c e s s a i r e m e n t t ou t e s r empl i e s . Toutefo is , 
ap rès la d i spar i t ion de la RDA, ces p e r s o n n e s ava ien t é g a l e m e n t p e r d u la 
p ro t ec t i on de cet E t a t , ne sera i t -ce q u e la perspec t ive d ' ê t r e é c h a n g é e s en 
cas d ' a r r e s t a t i o n . En o u t r e , m ê m e si elles é t a i en t conf ron tées à l 'ordre 
j u r i d i q u e de la RFA, le sens du b ien et du mal (Unrechtsbewufitsein) de ces 
p e r s o n n e s co r r e sponda i t à l 'o rdre ju r id ique de la RDA. S u r t o u t , elles 
é t a i en t poursuiv ies p a r leur p rop re E t a t p o u r des ac t iv i tés d ' e sp ionnage 
commises à une époque où elles le cons idé ra i en t c o m m e un E ta t 
é t r a n g e r . En pare i l cas , tous les é l é m e n t s p e r t i n e n t s deva ien t ê t r e pesés 
à la l umiè r e des cons idé ra t ions ci-dessus en vue de déc ider s'il fallait 
c o n t i n u e r les p o u r s u i t e s ou p o u r d é t e r m i n e r les pe ines à infliger. 

56. D a n s leur opin ion s épa rée a t t a c h é e à l ' a r rê t de la C o u r 
cons t i tu t ionne l l e fédéra le , t rois j u g e s de la d e u x i è m e c h a m b r e 
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e x p l i q u è r e n t qu ' i l s se t rouva ien t en désaccord avec l ' a r rê t q u a n t à la 
p a r t i e conc luan t à l ' exis tence d ' un obs tac le t e c h n i q u e à p o u r s u i t e p o u r 
u n e ca t égor i e de p e r s o n n e s coupab les d ' e s p i o n n a g e . 

P R O C É D U R E D E V A N T L A C O M M I S S I O N 

57. M n u ' Gabr i e l e G a s t et M. D i e t e r P o p p ont saisi la C o m m i s s i o n le 
l c l ma i 1995.11s a l l égua ien t n o t a m m e n t la violat ion de l 'ar t icle 6 § 1 de la 
C o n v e n t i o n q u a n t à la d u r é e de la p r o c é d u r e devan t la C o u r 
cons t i tu t ionne l l e fédéra le . 

58. La C o m m i s s i o n a déc la ré la r e q u ê t e (n" 29357/95) en p a r t i e 
recevable le 20 oc tobre 1997. D a n s son r appor t du 28 ma i 1998 (ancien 
ar t ic le 31 de la C o n v e n t i o n ) 1 , elle fo rmule l 'avis qu ' i l n'y a pas eu 
violat ion de l 'ar t ic le 6 § 1 (vingt voix con t r e onze) . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

59. D a n s son m é m o i r e , le G o u v e r n e m e n t invite la C o u r à d i re q u e la 
R é p u b l i q u e fédéra le d 'A l l emagne n 'a pas enfre in t l 'ar t icle 6 § 1 de la 
Conven t ion . 

60. I n v o q u a n t leurs observa t ions p r é s e n t é e s à la C o m m i s s i o n , les 
r e q u é r a n t s d e m a n d e n t à la C o u r de c o n s t a t e r la violat ion de l 'ar t icle 6 § 1 
de la C o n v e n t i o n q u a n t à la d u r é e d e la p r o c é d u r e d e v a n t la C o u r 
cons t i tu t ionne l l e fédéra le . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

61 . Selon les r e q u é r a n t s , la d u r é e de la p r o c é d u r e cons t i tu t ionne l l e a 
excédé le délai r a i sonnab le au sens de l 'ar t ic le 6 § 1 de la Conven t ion , ainsi 
l ibe l lé : 

«Toute personne a droit à ce que sa cause soit entendue (...) dans un délai 
raisonnable, par un tribunal (...) qui décidera (...) du bien-fondé de toute accusation en 
matière pénale dirigée contre elle (...) » 

1. Note du greffe : le rapport est disponible au greffe. 
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A. A p p l i c a b i l i t é d e l 'art ic le 6 § 1 

62. En l 'espèce, la ques t i on se pose de savoir si l 'ar t icle 6 § 1, sous son 
volet péna l , s ' appl ique à une p r o c é d u r e devant la C o u r cons t i tu t ionne l l e 
fédéra le . 

63 . I nvoquan t ses p rop res décis ions et avis ainsi q u e la j u r i s p r u d e n c e 
de la Cour , la C o m m i s s i o n conclut à l 'appl icabi l i té de l 'ar t ic le 6 § 1 de la 
Conven t i on à la p r o c é d u r e l i t ig ieuse . Elle relève n o t a m m e n t q u ' u n E ta t 
qui se do te d 'une ju r id i c t ion de type cons t i t u t i onne l a l 'obl igat ion de 
veil ler à ce q u e les jus t i c iab les j ou i s sen t a u p r è s d 'el le des g a r a n t i e s 
f o n d a m e n t a l e s de l 'ar t icle 6. 

64. La C o u r rappe l le q u e , c o n f o r m é m e n t à sa j u r i s p r u d e n c e bien 
é tabl ie sur ce t t e ques t i on ( a r r ê t D e u m e l a n d c. A l l e m a g n e du 29 ma i 
1986, sér ie A n° 100, p . 26, § 77, a r r ê t Bock c. A l l e m a g n e du 29 m a r s 
1989, sér ie A n° 150, p . 18, § 37, et a r r ê t Ru iz -Mateos c. E s p a g n e du 
23 j u i n 1993, série A n° 262, p . 19, § 35) , le c r i t è re p e r t i n e n t pour 
d é t e r m i n e r s'il faut p r e n d r e en c o m p t e une ins t ance devant une 
ju r id i c t ion cons t i tu t ionne l l e en vue d ' é t ab l i r le c a r a c t è r e r a i sonnab le de 
la d u r é e d ' une p r o c é d u r e consis te à r e c h e r c h e r si le r é su l t a t de ladi te 
in s t ance peu t inf luer sur l ' issue du litige devan t les j u r id i c t i ons o rd ina i r e s . 

Il s ' ensui t q u ' e n pr incipe u n e p r o c é d u r e devan t u n e C o u r 
cons t i tu t ionne l l e n ' é c h a p p e pas au d o m a i n e de l 'ar t ic le 6 § 1 (voir, 
mutatis mutandis, l ' a r rê t S ù B m a n n c. A l l e m a g n e du 16 s e p t e m b r e 1996, 
Recueil des arrêts et décisions 1996-IV, p. 1171, § 39) . 

65. A l ' ins ta r de la C o m m i s s i o n , la C o u r e s t i m e q u e les p r o c é d u r e s 
devan t la C o u r cons t i tu t ionne l l e fédéra le é t a i en t d i r e c t e m e n t liées à la 
ques t i on de savoir si les accusa t ions d ' e sp ionnage é t a i en t fondées. 
C o m m e le m o n t r e n t deux d e ses a r r ê t s de pr inc ipe , si un recours 
cons t i t u t i onne l est accueil l i , la C o u r cons t i tu t ionne l l e fédéra le ne se 
b o r n e pas à d é t e r m i n e r la d ispos i t ion de la Loi f o n d a m e n t a l e qu i a é té 
e n f r e i n t e ; elle a n n u l e la décis ion c r i t i quée et renvoie l 'affaire à la 
j u r id i c t ion c o m p é t e n t e . En o u t r e , si un recours cons t i t u t ionne l con t re 
u n e loi est accueil l i , la légis lat ion en ques t i on est ab rogée et une 
r é o u v e r t u r e de la p r o c é d u r e péna le est possible (ar t ic le 95 co mb i n é avec 
l 'ar t ic le 79 de la loi sur la C o u r cons t i tu t ionne l l e fédéra le - p a r a g r a p h e s 
40-41 c i -dessus) . 

66. D a n s le c o n t e x t e des n o m b r e u x recours don t a é t é saisie la C o u r 
cons t i tu t ionne l l e fédéra le c o n c e r n a n t des c o n d a m n a t i o n s pour 
e sp ionnage ou t r a h i s o n à la su i te de la réuni f ica t ion a l l e m a n d e , ces 
p r o c é d u r e s cons t i t ua i en t un s t a d e u l t é r i e u r des in s t ances péna les 
c o r r e s p o n d a n t e s et leurs conséquences pouva ien t ê t r e décisives pour les 
p e r s o n n e s c o n d a m n é e s . 

67. Il est vrai q u ' e n l 'espèce la d e u x i è m e sect ion de la d e u x i è m e 
c h a m b r e de la C o u r cons t i t u t ionne l l e fédérale a refusé d ' a d m e t t r e les 
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recours cons t i t u t ionne l s des r e q u é r a n t s à l ' issue d ' u n e p r o c é d u r e 
p r é l i m i n a i r e (ar t ic les 93 a) et 93 b) de la loi su r la C o u r cons t i tu t ionne l l e 
fédéra le - p a r a g r a p h e 38 c i -dessus) . Toute fo i s , la C o u r cons t i t u t ionne l l e 
fédéra le a pu p r e n d r e ce t t e décis ion ap rè s avoir e x a m i n é tous les 
a r g u m e n t s p e r t i n e n t s et r e n d u le 15 ma i 1995 un a r r ê t de pr inc ipe sur 
l eu r b ien-fondé. D a n s les affaires su ivan tes , elle a fait e x p r e s s é m e n t 
r é fé rence à l ' a r rê t de pr inc ipe , qui é ta i t j o in t . 

68 . D a n s ces condi t ions , l 'ar t ic le 6 § 1 s ' appl ique aux p r o c é d u r e s en 
ques t ion . 

B. O b s e r v a t i o n d e l 'art ic le 6 § 1 

1. Période à considérer 

69. La C o u r ne s ' in té resse qu ' à la d u r é e de la p r o c é d u r e devan t la 
C o u r cons t i tu t ionne l l e fédéra le . Les pér iodes à p r e n d r e en c o m p t e ont 
donc d é b u t é r e s p e c t i v e m e n t le 18 ju i l l e t et le 13 aoû t 1992, d a t e s 
auxque l l e s les r e q u é r a n t s ont saisi ladi te j u r id i c t ion . Elles se sont 
achevées r e s p e c t i v e m e n t le 9 et le 3 juin 1995, d a t e s de la notif icat ion 
à la p r e m i è r e r e q u é r a n t e et au conseil du d e u x i è m e r e q u é r a n t des 
décis ions r e n d u e s le 23 ma i 1995 pa r la C o u r cons t i t u t ionne l l e . La 
p r o c é d u r e a donc d u r é env i ron d e u x a n s et dix mois d a n s le cas d e la 
p r e m i è r e r e q u é r a n t e et environ deux ans et neu f mois d a n s le cas du 
d e u x i è m e r e q u é r a n t . 

2. Critères applicables 

70. Le c a r a c t è r e r a i sonnab le de la d u r é e d ' une p r o c é d u r e s ' appréc ie 
suivant les c i r cons tances de la cause , eu éga rd aux c r i t è r e s énoncés p a r la 
C o u r dans sa j u r i s p r u d e n c e , n o t a m m e n t la complex i t é de l 'affaire, le 
c o m p o r t e m e n t des pa r t i e s et des a u t o r i t é s conce rnées ainsi q u e l 'enjeu 
du litige p o u r les i n t é r e s sé s (a r rê t S û B m a n n p réc i t é , pp . 1172-1 173, § 48, 
et a r r ê t s P a m m e l et P r o b s t m c i e r c. A l l e m a g n e du l c l ju i l le t 1997, Recueil 
1997-IV, p. 1110, § 60, et p . 1136, § 55, r e s p e c t i v e m e n t ) . 

71 . Les r e q u é r a n t s p r é t e n d e n t que la d u r é e de la p r o c é d u r e devan t la 
C o u r cons t i tu t ionne l l e fédérale a é té excessive et cons t i tue en fait un dén i 
de j u s t i c e . Selon eux , leurs affaires n ' é t a i e n t pas p a r t i c u l i è r e m e n t 
complexes et a u r a i e n t pu d o n n e r lieu à une décision à un s t ade 
a n t é r i e u r . Ils sou l ignent l ' impor t ance de l ' ins tance cons t i tu t ionne l l e pour 
l eur dro i t à la l ibe r té , puisqu ' i l s é t a i en t en d é t e n t i o n p e n d a n t une pa r t i e 
de ce t t e p r o c é d u r e . 

72. Le G o u v e r n e m e n t a l lègue q u e les affaires des r e q u é r a n t s 
fa isaient pa r t i e d ' une large ca tégor ie d 'affaires c o n c e r n a n t les 
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sanc t ions infligées à des p e r s o n n e s accusées d ' e sp ionnage à la suite de 
la réuni f ica t ion a l l e m a n d e . La p r o c é d u r e a nécess i té l ' é l abora t ion d ' une 
exper t i se sur des ques t i ons de dro i t i n t e r n a t i o n a l . D ' a p r è s le 
G o u v e r n e m e n t , c'est l ' a r rê t de pr inc ipe r e n d u le 15 m a i 1995 par la 
C o u r cons t i tu t ionne l l e qu i ref lète le mieux la complex i t é de la 
ques t ion . P a r a i l leurs , i nvoquan t les pa r t i cu l a r i t é s de la p r o c é d u r e 
devan t la C o u r cons t i tu t ionne l l e fédéra le et la n a t u r e spécif ique de la 
p r é s e n t e espèce , le G o u v e r n e m e n t e s t ime q u ' a u c u n r e t a r d excessif 
n ' é t a i t i m p u t a b l e à la C o u r cons t i tu t ionne l l e fédéra le . Il fait valoir en 
pa r t i cu l i e r que , sur la m ê m e pé r iode , la d e u x i è m e c h a m b r e d e ce t t e 
j u r i d i c t i on a dû s t a t u e r sur des affaires plus u r g e n t e s qu i r evê ta i en t 
une i m p o r t a n c e po l i t ique cons idé rab le , c o n c e r n a n t n o t a m m e n t la 
r é fo rme des disposi t ions j u r i d i q u e s re la t ives à l ' a v o r t e m e n t , la r emise 
en cause du t r a i t é de M a a s t r i c h t et les miss ions des forces a r m é e s 
a l l e m a n d e s en ex-Yougoslavie et en Somal ie . 

73. La C o u r relève que les r ecours cons t i t u t i onne l s respect i fs des 
in t é res sés ont é té re je tés à l ' issue de p r o c é d u r e s p r é l i m i n a i r e s , à la sui te 
de la réso lu t ion des ques t i ons cons t i tu t ionne l l e s p e r t i n e n t e s d a n s un a r r ê t 
de pr inc ipe r e n d u d a n s q u a t r e a u t r e s affaires. Les po in t s j u r i d i q u e s 
e x a m i n é s d a n s cet a r r ê t , a u q u e l renvoya ien t les décis ions r e j e t a n t les 
r ecours des r e q u é r a n t s , é t a i en t d a n s l ' ensemble complexes , é g a l e m e n t 
en ce qu i concerna i t la s i tua t ion pa r t i cu l i è re de p e r s o n n e s te l les que les 
r e q u é r a n t s . 

74. Ceux-c i n 'on t é té à l 'or igine d ' a u c u n r e t a r d d a n s la p r o c é d u r e . 
75. Q u a n t à la condu i t e de la C o u r cons t i tu t ionne l l e fédéra le , la C o u r 

rappe l le qu 'e l l e a aff irmé à m a i n t e s repr i ses q u e l 'a r t ic le 6 § 1 a s t r e in t les 
E t a t s c o n t r a c t a n t s à o r g a n i s e r l eur sys t ème jud ic ia i r e de tel le sor te que 
leurs j u r id i c t ions pu issen t r e m p l i r chacune de ses ex igences , n o t a m m e n t 
q u a n t au déla i r a i sonnab le . 

Si ce t t e obl iga t ion vau t aussi pour une C o u r cons t i t u t ionne l l e , elle ne 
sau ra i t c e p e n d a n t s ' i n t e r p r é t e r de la m ê m e façon q u e pour une 
ju r id i c t ion o rd ina i r e . Son rôle de g a r d i e n de la C o n s t i t u t i o n rend 
p a r t i c u l i è r e m e n t nécessa i re pour u n e C o u r cons t i tu t ionne l l e de parfois 
p r e n d r e en c o m p t e d ' a u t r e s é l é m e n t s que le s imple o rd re d ' inscr ip t ion 
au rôle d ' une affaire, te l les la n a t u r e de celle-ci et son i m p o r t a n c e sur le 
p lan pol i t ique et social. P a r a i l leurs , si l 'ar t icle 6 prescr i t la cé lér i té des 
p r o c é d u r e s jud ic i a i r e s , il me t aussi l ' accent sur le p r inc ipe , plus géné ra l , 
d ' une bonne a d m i n i s t r a t i o n de la j u s t i c e ( a r r ê t S u B m a n n p réc i t é , 
p . 1174, §§ 55-57). 

76. En l 'espèce, la C o u r e s t i m e qu ' i l é ta i t l ég i t ime q u e la C o u r 
cons t i tu t ionne l l e fédéra le r e g r o u p â t ces affaires afin d 'avoir une vue 
d ' e n s e m b l e des ques t i ons j u r i d i q u e s re la t ives aux c o n d a m n a t i o n s pour 
e sp ionnage et t r a h i s o n à la su i te de la réuni f ica t ion a l l e m a n d e (voir, 
mutatis mutandis, l ' a r rê t S u B m a n n p réc i t é , p . 1174, § 59). 
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77. La C o u r a é g a l e m e n t pris note des expl ica t ions du G o u v e r n e m e n t 
c o n c e r n a n t le c a l end r i e r d e t rava i l de la d e u x i è m e c h a m b r e d e la C o u r 
cons t i tu t ionne l l e fédéra le à l ' époque des faits. 

78. Il a p p a r a î t q u e ce r t a ines des p rocédure s invoquées p o r t a i e n t sur 
des ques t i ons qui n ' ava i en t pas é té rég lées en ra ison du r e t a r d géné ra l 
pris p a r la d e u x i è m e c h a m b r e . A cet é g a r d , la C o u r rappe l le q u ' u n e 
s u r c h a r g e c h r o n i q u e du rôle, c o m m e celle q u e conna î t la C o u r 
cons t i tu t ionne l l e fédérale depu i s la fin des a n n é e s 70, ne sau ra i t jus t i f ie r 
une d u r é e excessive de la p r o c é d u r e ( a r r ê t s P a m m e l et P r o b s t m e i e r 
p réc i t é s , p . 11 12, § 69, et p . 1138, § 64, r e s p e c t i v e m e n t ) . 

79. Q u a n t aux a u t r e s affaires t r a i t é e s p a r la d e u x i è m e c h a m b r e à 
l ' époque des faits, la C o u r , à l ' ins tar d e la C o m m i s s i o n , e s t ime q u e la 
C o u r cons t i tu t ionne l l e fédéra le pouvai t r a i s o n n a b l e m e n t leur d o n n e r 
p r io r i t é , c o m p t e t enu de l 'enjeu pour les n o m b r e u s e s p e r s o n n e s 
c o n d a m n é e s à des pe ines de pr ison p o u r t r ah i son ou e sp ionnage et des 
impl ica t ions pol i t iques et sociales graves de ces a u t r e s affaires. 

80. P o u r la C o u r , b ien q u e les r e q u é r a n t s eussen t déjà c o m m e n c é à 
p u r g e r leur pe ine de pr i son en a t t e n d a n t l ' issue de la p r o c é d u r e 
cons t i t u t ionne l l e , l eurs sanc t ions ne leur ont pas causé un pré jud ice 
suffisant p o u r impose r à la j u r id i c t ion saisie d ' ag i r avec u n e d i l igence 
excep t ionne l l e , c o m m e c'est le cas p o u r ce r t a in s types de litiges (voir, 
mutatis mutandis, l ' a r rê t S ü ß m a n n p réc i t é , pp. 1174-1175, § 6 1 , qu i renvoie 
à l ' a r rê t A et a u t r e s c. D a n e m a r k du 8 février 1996, Recueil 1996-1, p . 107, 
§ 78). E n o u t r e , la C o u r relève q u e les r e q u é r a n t s ont é té l ibérés 
r e s p e c t i v e m e n t le 12 février et le 11 ma i 1994. A cet éga rd , la C o u r p r e n d 
note de l ' a r g u m e n t du G o u v e r n e m e n t selon lequel les r e q u é r a n t s a u r a i e n t 
pu saisir la C o u r cons t i tu t ionne l l e fédérale afin qu 'e l le suspend î t 
p rov i so i r emen t l ' exécut ion de leur pe ine d ' e m p r i s o n n e m e n t (voir, mutatis 
mutandis, l ' a r rê t König c. A l l e m a g n e du 28 juin 1978, sér ie A n° 27, p . 40, 
§ H l ) . 

8 1 . A la l u m i è r e de l ' ensemble des c i r cons tances de la c ause , la C o u r 
e s t i m e , c o m m e la C o m m i s s i o n , q u e les r e t a r d s observés n ' a p p a r a i s s e n t 
pas assez i m p o r t a n t s pour que la d u r é e de la p r o c é d u r e cons t i tu t ionne l l e 
ai t excédé le «dé la i r a i s o n n a b l e » au sens de l 'ar t icle 6 § 1 ( a r r ê t Cesa r in i 
c. I ta l ie du 12 oc tobre 1992, série A n° 245-B, p. 26, § 20, et a r r ê t S a l e r n o 
c. I ta l ie du 12 oc tobre 1992, sér ie A n" 245-D, p. 56, § 21) . P o u r pa rven i r à 
ce t t e conclus ion, la C o u r a pris en c o m p t e le fait q u e les p r o c é d u r e s 
p é n a l e s à l ' encon t re des i n t é r e s sés , y compr i s le s t ade p r é l i m i n a i r e , le 
procès et la p r o c é d u r e d ' appe l , n 'on t d u r é qu ' env i ron un an et dix mois 
pour la p r e m i è r e r e q u é r a n t e et environ deux ans et t rois mois d a n s le cas 
du d e u x i è m e r e q u é r a n t . 

82. En un mo t , il n 'y a pas eu viola t ion du dro i t des r e q u é r a n t s à ê t r e 
e n t e n d u s d a n s un «dé la i r a i sonnab le », tel q u e g a r a n t i pa r l 'ar t ic le 6 § 1 de 
la Conven t i on . 
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PAR CES MOTIFS, LA COUR, A L'UNANIMITE, 

Dit qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 6 § 1 de la Conven t i on . 

Fai t en angla is , puis c o m m u n i q u é p a r écri t le 25 février 2000, 
c o n f o r m é m e n t à l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Michae l O ' B O Y I . E 

Greff ier 
E l i s abe th P A L M 

P ré s iden t e 
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