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F r o m 1 N o v e m b e r 1998, t h e Reports of Judgments and Decisions of t h e E u r o p e a n C o u r t o f 

H u m a n R i g h t s c o n t a i n a s e l e c t i o n of j u d g m e n t s d e l i v e r e d a n d d e c i s i o n s a d o p t e d a f t e r t h e 

e n t r y i n t o force of P r o t o c o l N o . 11 to t h e C o n v e n t i o n for t h e P r o t e c t i o n of H u m a n R i g h t s a n d 

F u n d a m e n t a l F r e e d o m s . All j u d g m e n t s a n d d e c i s i o n s of t h e C o u r t ( w i t h t h e e x c e p t i o n of 

d e c i s i o n s t a k e n by c o m m i t t e e s of t h r e e j u d g e s p u r s u a n t t o A r t i c l e 28 of t h e C o n v e n t i o n ) , 

i n c l u d i n g t h o s e no t p u b l i s h e d in t h i s s e r i e s , a r e a v a i l a b l e in t h e C o u r t ' s c a s e - l a w d a t a b a s e 

( H U D O C ) w h i c h is a c c e s s i b l e via t h e C o u r t ' s w e b s i t e ( h t t p : / / w w w . e c h r . c o e . i n t ) . 

Note on citation 

T h e f o r m of c i t a t i o n for j u d g m e n t s a n d d e c i s i o n s p u b l i s h e d in t h i s s e r i e s f r o m 1 N o v e m b e r 

1998 follows t h e p a t t e r n : n a m e of c a s e (in i t a l i c s ) , a p p l i c a t i o n n u m b e r , p a r a g r a p h n u m b e r 

(for j u d g m e n t s ) , a b b r e v i a t i o n of t h e E u r o p e a n C o u r t of H u m a n R i g h t s ( E C H R ) , y e a r a n d 

n u m b e r of v o l u m e . 

fn t h e a b s e n c e of a n y i n d i c a t i o n t o t h e c o n t r a r y t h e c i t e d t e x t is a j u d g m e n t on t h e m e r i t s 

d e l i v e r e d by a C h a m b e r of t h e C o u r t . A n y v a r i a t i o n f r o m t h a t is a d d e d in b r a c k e t s a f t e r t h e 

n a m e of t h e c a s e : " ( d e c . ) " for a d e c i s i o n on a d m i s s i b i l i t y , " ( p r e l i m i n a r y o b j e c t i o n s ) " for a 

j u d g m e n t c o n c e r n i n g on ly p r e l i m i n a r y o b j e c t i o n s , " ( j u s t s a t i s f a c t i o n ) " for a j u d g m e n t 

c o n c e r n i n g on ly j u s t s a t i s f a c t i o n , " ( r e v i s i o n ) " for a j u d g m e n t c o n c e r n i n g r ev i s ion , " ( i n t e r ­

p r e t a t i o n ) " for a j u d g m e n t c o n c e r n i n g i n t e r p r e t a t i o n , " ( s t r i k i n g o u t ) " for a j u d g m e n t s t r i k ­

ing t h e c a s e o u t , o r " ( f r i e n d l y s e t t l e m e n t ) " for a j u d g m e n t c o n c e r n i n g a f r i end ly s e t t l e m e n t . 

" [ G C ] " is a d d e d if t h e j u d g m e n t or dec i s i on h a s b e e n g iven by t h e G r a n d C h a m b e r of t h e 

C o u r t . 

Examples 

J u d g m e n t on t h e m e r i t s d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland, no . 4 5 6 7 8 / 9 8 , § 24, E C H R 1999-11 

J u d g m e n t o n t h e m e r i t s d e l i v e r e d by t h e G r a n d C h a m b e r 
Campbell v. Ireland [ G C ] , no . 4 5 6 7 8 / 9 8 , § 24, E C H R 1999-11 

D e c i s i o n on a d m i s s i b i l i t y d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( d e c ) , no. 4 5 6 7 8 / 9 8 , E C H R 1999-11 

D e c i s i o n on a d m i s s i b i l i t y d e l i v e r e d by the G r a n d C h a m b e r 

Campbell v. Ireland (dec . ) [ G C ] , n o . 4 5 6 7 8 / 9 8 , E C H R 1999-11 

J u d g m e n t on p r e l i m i n a r y o b j e c t i o n s d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( p r e l i m i n a r y o b j e c t i o n s ) , no . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t on j u s t s a t i s f a c t i o n d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( jus t s a t i s f a c t i o n ) , n o . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t on r ev i s ion d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( r e v i s i o n ) , n o . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t on i n t e r p r e t a t i o n d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( i n t e r p r e t a t i o n ) , no. 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t s t r i k i n g t h e case o u t d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( s t r i k i n g o u t ) , no . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t on a f r i end ly s e t t l e m e n t d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( f r i end ly s e t t l e m e n t ) , no . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

http://www.echr.coe.int


D e p u i s ie 1" n o v e m b r e 1998, le Recueil des arrêts et décisions de la C o u r e u r o p é e n n e d e s 
D r o i t s d e l ' H o m m e r e n f e r m e u n e s é l e c t i o n d e s a r r ê t s r e n d u s et d e s d é c i s i o n s a d o p t é e s a p r è s 
l ' e n t r é e e n v i g u e u r d u P r o t o c o l e n" 11 à la C o n v e n t i o n d e s a u v e g a r d e d e s D r o i t s de l ' H o m m e 
e t d e s L i b e r t é s f o n d a m e n t a l e s . T o u s les a r r ê t s et d é c i s i o n s d e la C o u r (à l ' e x c e p t i o n d e s 
d é c i s i o n s p r i s e s p a r d e s c o m i t é s de t ro i s j u g e s e n a p p l i c a t i o n d e l ' a r t i c l e 28 de l a C o n v e n t i o n ) , 
y c o m p r i s c e u x et ce l l e s n o n p u b l i é s d a n s la p r é s e n t e s é r i e , se t r o u v e n t d a n s la b a s e de 
d o n n é e s s u r la j u r i s p r u d e n c e d e la C o u r ( H U D O C ) , a c c e s s i b l e s u r le s i t e I n t e r n e t d e la C o u r 
(http://www.echr.coe.int). 

Note concernant la citation des arrêts et décisions 

L e s a r r ê t s e t d é c i s i o n s p u b l i c s d a n s la p r é s e n t e s é r i e à c o m p t e r d u 1" n o v e m b r e 1998 son t 
c i t é s d e la m a n i è r e s u i v a n t e : n o m de l ' a f fa i re ( e n i t a l i q u e ) , n u m é r o d e la r e q u ê t e , n u m é r o d u 
p a r a g r a p h e ( p o u r les a r r ê t s ) , s igle d e l a C o u r e u r o p é e n n e d e s D r o i t s d e l ' H o m m e ( C E D H ) , 
a n n é e et n u m é r o d u r e c u e i l . 

S a u f m e n t i o n p a r t i c u l i è r e , le t e x t e ci té e s t ce lu i d ' u n a r r ê t s u r le fond r e n d u p a r u n e 
c h a m b r e de la C o u r . L ' o n a j o u t e a p r è s le n o m d e l ' a f fa i re « (déc . ) » p o u r u n e déc i s i on s u r la 
r e c e v a b i l i t é , « ( e x c e p t i o n s p r é l i m i n a i r e s ) » p o u r u n a r r ê t n e p o r t a n t cjue s u r d e s e x c e p t i o n s 
p r é l i m i n a i r e s , « ( s a t i s f a c t i o n é q u i t a b l e ) » p o u r un a r r ê t n e p o r t a n t q u e s u r la s a t i s f a c t i o n 
é q u i t a b l e , « ( r év i s ion ) » p o u r un a r r ê t d e r év i s ion , « ( i n t e r p r é t a t i o n ) » p o u r u n a r r ê t 
d ' i n t e r p r é t a t i o n , « ( r a d i a t i o n ) » p o u r un a r r ê t r a y a n t l ' a f fa i re d u r ô l e , « ( r è g l e m e n t 
a m i a b l e ) » p o u r u n a r r ê t s u r u n r è g l e m e n t a m i a b l e , e t « [ G C ] » si l ' a r r ê t o u la d é c i s i o n o n t 
é t é r e n d u s p a r la G r a n d e C h a m b r e d e l a C o u r . 

Exemples 

A r r ê t r e n d u p a r u n e c h a m b r e s u r le fond 
Dupont c. France, n" 4 5 6 7 8 / 9 8 , § 24 , C E D H 1999-11 

A r r ê t r e n d u p a r la G r a n d e C h a m b r e s u r le fond 
Dupont c. France [ G C ] , n" 4 5 6 7 8 / 9 8 , § 2 4 , C E D H 1999-11 

D é c i s i o n r e n d u e p a r u n e c h a m b r e s u r la r e c e v a b i l i t é 

Dupont c. France ( d é c ) , n" 4 5 6 7 8 / 9 8 , C E D H 1999-11 

D é c i s i o n r e n d u e p a r la G r a n d e C h a m b r e s u r la r e c e v a b i l i t é 
Dupont c. France ( d é c ) [ G C ] , n" 4 5 6 7 8 / 9 8 , C E D H 1999-11 

A r r ê t r e n d u p a r u n e c h a m b r e s u r d e s e x c e p t i o n s p r é l i m i n a i r e s 
Dupont c. France ( e x c e p t i o n s p r é l i m i n a i r e s ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t r e n d u p a r u n e c h a m b r e s u r la s a t i s f a c t i o n é q u i t a b l e 
Dupont c. France ( s a t i s f a c t i o n é q u i t a b l e ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t d e r é v i s i o n r e n d u p a r u n e c h a m b r e 

Dupont c. France ( r é v i s i o n ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t d ' i n t e r p r é t a t i o n r e n d u p a r u n e c h a m b r e 

Dupont c. France ( i n t e r p r é t a t i o n ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t r e n d u p a r u n e c h a m b r e r a y a n t l ' a f fa i re d u rô le 

Dupont c. France ( r a d i a t i o n ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t r e n d u p a r u n e c h a m b r e s u r u n r è g l e m e n t a m i a b l e 

Dupont c. France ( r è g l e m e n t a m i a b l e ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

http://www.echr.coe.int


C o n t e n t s / T a b l e d e s m a t i è r e s 

Page 

Subject rnatter/Objet des affaires V I I 

Oicgùr G i i n d e m v. Turkey, no . 23144/93, j u d g m e n t of 16 M a r c h 
2000 1 
O z g û r G û n d e m c. Turquie, n" 23144/93 , a r r ê t d u 16 m a r s 2000 37 

Kihç v. Turkey, no. 22492/93 , j u d g m e n t of 28 M a r c h 2000 75 
Kihç c. Turquie, n" 22492/93, a r r ê t du 28 m a r s 2000 111 

MahmutKaya ». Turkey, no. 22535/93 , j u d g m e n t of 28 M a r c h 2000 149 
Mahmut Kaya c. Turquie, n" 22535/93, a r r ê t du 28 m a r s 2000 195 

Baranowski v. Poland, no . 28358/95 , j u d g m e n t of 28 M a r c h 2000 241 
Baranowski c. Pologne, n" 28358/95, a r r ê t du 28 m a r s 2000 265 

WitoldLitwa v. Poland, no. 26629/95 , j u d g m e n t of 4 Apri l 2000 .. 289 
WitoldLitwa c. Pologne, n" 26629/95, a r r ê t du 4 avril 2000 319 

Aydin v. Turkey ( d e c ) , nos. 28293/95 , 29494/95 and 30219/96, 
1 F e b r u a r y 2000 349 

Aydin c. Turquie ( d é c ) , n"s 28293/95, 29494/95 et 30219/96, 
1 e r f év r i e r 2000 377 

Garrido Guerrero c. Espagne ( d é c ) , n"43715/98 , 2 m a r s 2000 405 
Garrido Guerrero v. Spain ( d e c ) , no. 43715/98 , 2 M a r c h 2000 421 

T.I. v. the United Kingdom ( d e c ) , no. 43844/98 , 7 M a r c h 2000 435 

T.I. c. Royaume-Uni (dec), n u 4 3 8 4 4 / 9 8 , 7 m a r s 2000 465 





S u b j e c t m a t t e r / O b j e t d e s a f f a i r e s 

A r t i c l e 2 

Article 2 § 1 

U n s o l v e d k i l l ing of j o u r n a l i s t w h o s e r e q u e s t s for p r o t e c t i o n h a d no t b e e n t a k e n s e r i ous ly by 

t h e a u t h o r i t i e s 

Kihc v. Turkey, p . 75 

M e u r t r e n o n é l u c i d é d ' u n j o u r n a l i s t e d o n t les a u t o r i t é s a v a i e n t r e f u s é d e p r e n d r e a u s é r i e u x 

les d e m a n d e s d e p r o t e c t i o n 

Kihç c. Turquie, p . 111 

U n s o l v e d m u r d e r of a d o c t o r a n d e f f ec t iveness of t h e r e l a t e d i n v e s t i g a t i o n 

I n h u m a n a n d d e g r a d i n g t r e a t m e n t 

Mahmul Kaya v. Turkey, p . 149 

M e u r t r e n o n é l u c i d é d ' u n m é d e c i n et c a r a c t è r e ef fec t i f d e l ' e n q u ê t e y a f f é r e n t e 

T r a i t e m e n t i n h u m a i n et d é g r a d a n t 

Mahmul Kaya c. Turquie, p. 195 

A r t i c l e 3 

D e p o r t a t i o n t o a n o t h e r C o n t r a c t i n g S t a t e w h i c h h a s a l r e a d y r e j e c t e d a n a s y l u m r e q u e s t 

T.I. v. the United Kingdom ( d e c ) , p . 4 3 5 

E x p u l s i o n v e r s u n a u t r e E t a t c o n t r a c t a n t a y a n t d é j à r e j e t é u n e d e m a n d e d ' a s i l e 

T.I. c. Royaume-Uni ( d é c ) , p . 4 6 5 

U n s o l v e d m u r d e r of a d o c t o r a n d e f f ec t i venes s of t h e r e l a t e d i n v e s t i g a t i o n 

I n h u m a n a n d d e g r a d i n g t r e a t m e n t 

Mahmul Kaya v. Turkey, p. 149 

M e u r t r e n o n é l u c i d é d ' u n m é d e c i n et c a r a c t è r e ef fec t i f de l ' e n q u ê t e y a f f é r e n t e 

T r a i t e m e n t i n h u m a i n et d é g r a d a n t 

Mahmul Kaya c. Turquie, p . 195 

A r t i c l e 5 

Article 5 § 1 

P r o l o n g a t i o n of d e t e n t i o n o n r e m a n d on t h e b a s i s o f a p r a c t i c e l a c k i n g a n y lega l b a s i s 

L e n g t h of t i m e t a k e n t o d e c i d e o n a p p l i c a t i o n s for r e l e a s e f rom d e t e n t i o n on r e m a n d 

Baranowski r. Poland, p. 241 



XIII SUBJECT MATTER/OBJET DES AFFAIRES 

D é c i s i o n d e p r o l o n g e r u n e d é t e n t i o n p r o v i s o i r e f o n d é e s u r u n e p r a t i q u e d é p o u r v u e d e b a s e 
l é g a l e 

D u r é e d e l ' e x a m e n d e s d e m a n d e s de l i b é r a t i o n p r é s e n t é e s p a r u n i n d i v i d u e n d é t e n t i o n 
p r o v i s o i r e 

Baranowski c. Pologne, p . 265 

D e t e n t i o n in a s o b e r i n g - u p c e n t r e 

WitoU Litwa v. Poland, p . 2 8 9 

D é t e n t i o n d a n s u n e u n i t é d e d é g r i s e m e n ! 

Witold Litwa c. Pologne, p . 3 1 9 

Article 5 § 4 

P r o l o n g a t i o n of d e t e n t i o n on r e m a n d on t h e b a s i s of a p r a c t i c e l a c k i n g a n y lega l b a s i s 

L e n g t h of t i m e t a k e n t o d e c i d e on a p p l i c a t i o n s for r e l e a s e f rom d e t e n t i o n on r e m a n d 

Baranowski v. Poland, p . 241 

D é c i s i o n de p r o l o n g e r u n e d é t e n t i o n p r o v i s o i r e f o n d é e s u r u n e p r a t i q u e d é p o u r v u e de b a s e 
l é g a l e 

D u r é e de l ' e x a m e n d e s d e m a n d e s d e l i b é r a t i o n p r é s e n t é e s p a r u n i nd iv idu e n d é t e n t i o n 
p r o v i s o i r e 

Baranowski c. Pologne, p. 265 

A r t i c l e 6 

Article 6 § 1 

I m p a r t i a l i t y o f c o u r t c e r t a i n o f w h o s e j u d g e s h a d d i s c h a r g e d s e v e r a l f u n c t i o n s in t h e c o u r s e o f 
c r i m i n a l p r o c e e d i n g s 

Garrido Guerrerov. Spain ( d e c ) , p . 4 2 1 

I m p a r t i a l i t é d ' u n t r i b u n a l c o m p r e n a n t d e s m a g i s t r a t s a y a n t r e m p l i p l u s i e u r s f o n c t i o n s a u 
c o u r s d e la p r o c é d u r e p é n a l e 

Garrido Guerrero i. Espagne ( d é c ) , p. 4 0 5 

A r t i c l e 10 

C a m p a i g n of i n t i m i d a t i o n a g a i n s t n e w s p a p e r 

O z g i i r G u n d e m v. Turkey, p . 1 

C a m p a g n e d ' i n t i m i d a t i o n c o n t r e u n j o u r n a l 

O z g i i r G u n d e m c. 'Turquie, p . 37 

A r t i c l e 13 

U n s o l v e d k i l l ing of j o u r n a l i s t w h o s e r e q u e s t s for p r o t e c t i o n h a d no t b e e n t a k e n s e r i o u s l y by 
t h e a u t h o r i t i e s 

Kihç v. Turkey, p . 75 



SUBJECT MATTKR/OBJET DES AFFAIRES I N 

M e u r t r e n o n é l u c i d e d ' u n j o u r n a l i s t e d o n t les a u t o r i t é s a v a i e n t r e fusé d e p r e n d r e a u s é r i e u x 
les d e m a n d e s d e p r o t e c t i o n 

Kihçc. Turquiey p. 111 

U n s o l v e d m u r d e r of a d o c t o r a n d e f f ec t i venes s of t h e r e l a t e d i n v e s t i g a t i o n 
I n h u m a n a n d d e g r a d i n g t r e a t m e n t 

Mahmut Kaya v. Turkey, p. 149 

M e u r t r e n o n é l u c i d é d ' u n m é d e c i n et c a r a c t è r e effect i f de l ' e n q u ê t e y a f l é r e n t e 
T r a i t e m e n t i n h u m a i n et d é g r a d a n t 

Mahmut Kaya c. Turquie, p. 195 

A r t i c l e 3 4 

V i c t i m - p a y m e n t of c o m p e n s a t i o n w i t h o u t a c k n o w l e d g m e n t of v i o l a t i o n 
S i x - m o n t h p e r i o d - s t a r t i n g - p o i n t w h e n r e m e d y t u r n s o u t t o be inef fec t ive 

Aydin v. Turkey ( d e c ) , p- 3 4 9 

V i c t i m e - v e r s e m e n t d ' u n e i n d e m n i t é s a n s r e c o n n a i s s a n c e d ' u n e v i o l a t i o n 
D é l a i d e six m o i s - p o i n t de d é p a r t l o r s q u ' u n r e c o u r s se r évè l e inef fec t i f 

Aydin c. Turquie ( d é c ) , p. 3 7 7 

A r t i c l e 35 

Article 35 § 1 

V i c t i m — p a y m e n t of c o m p e n s a t i o n w i t h o u t a c k n o w l e d g m e n t of v i o l a t i o n 
S i x - m o n t h p e r i o d - s t a r t i n g - p o i n t w h e n r e m e d y t u r n s o u t to be inef fec t ive 

Aydin v. Turkey ( d e c ) , p . 3 4 9 

V i c t i m e - v e r s e m e n t d ' u n e i n d e m n i t é s a n s r e c o n n a i s s a n c e d ' u n e v i o l a t i o n 
D é l a i d e six m o i s - p o i n t de d é p a r t l o r s q u ' u n r e c o u r s se r é v è l e inef fec t i f 

Aydin c. Turquie ( d é c ) , p. 3 7 7 

A r t i c l e 3 8 

Article 38 § 1 (a) (former Art ic le /ancien article 28 § 1 (a)) 

U n s o l v e d k i l l i ng of j o u r n a l i s t w h o s e r e q u e s t s for p r o t e c t i o n h a d not b e e n t a k e n s e r i ous ly by 

t h e a u t h o r i t i e s 
Kiliç v. Turkey, p . 75 

M e u r t r e n o n é l u c i d é d ' u n j o u r n a l i s t e d o n t les a u t o r i t é s a v a i e n t r e f u s é de p r e n d r e a u s é r i e u x 
les d e m a n d e s d e p r o t e c t i o n 

Kihç c. Turquie, p. 111 
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S U M M A R Y 1 

Campaign of intimidation against newspaper 

Article 10 

Freedom of expression - Positive obligations - Campaign of intimidation against newspaper -
Killings, assault and arson attacks on newspaper - Obligations to take positive protective 
measures - Search disrupting production of newspaper - Convictions resulting from 
publication of articles - Selective examination of domestic decisions - Interference - National 
security - Territorial integrity - Prevention of disorder - Prevention of crime - Necessary in a 
democratic society - Proportionality 

* 
* * 

The application was lodged by four applicants: the editor-in-chief, the assistant 
editor-in-chief and the owners (an individual and a company) of the daily 
newspaper Ozgiir Giindem which was published between May 1992 and June 1994, 
at which time, according to the applicants, production had to cease owing to the 
fact that it had been the subject of attacks and harassment tolerated, or even 
initiated, by the authorities. The main subject of the complaint is violent 
incidents and threats targeting Ozgiir Giindem and persons associated with the 
newspaper. Certain incidents arc not contested, such as the violent deaths of 
seven persons connected with the newspaper, arson attacks on news-stands, 
attacks on newsagents and bomb explosions, including one at the head office of 
Ozgiir Giindem's successor. Further incidents are alleged by the applicants, but 
denied by the Government or allegedly unknown to them. The applicants 
addressed numerous petitions to the authorities requesting that an investigation 
be opened and protective measures taken. However, the authorities intervened on 
only two occasions: in December 1993 temporary measures were taken to ensure 
the distribution of the newspaper, and after the explosion at the head office of 
Ozgiir Giindem's successor in December 1994 the authorities took security 
measures. The Government deny having received many of the complaints and 
requests for protective measures referred to by the applicants. Besides that, on 
10 December 1993 the police conducted a search at the head office of the daily, 
arrested the 107 persons present and seized all the documents and archives. As a 
result, production of the newspaper was disrupted for two days and ten people were 
charged with, inter alia, being members of the Workers' Party of Kurdistan (PKK), 
and aiding and abetting that organisation. Only the first applicant and one other 
co-defendant were ultimately convicted on those charges. Lastly, criminal 
proceedings resulting in numerous convictions were instituted against the daily-
newspaper and a number of persons associated with it on the ground that the 
publication of certain articles constituted offences such as insulting the State and 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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military authorities, inciting to hostility on grounds of race or regional origin, 
disseminating statements of the PKK, disclosing the identity of officials involved 
in fighting terrorism or publishing separatist propaganda. 
It was not necessary to pursue the examination of the application in so far as it 
concerned the first applicant, since she had died and none of her relatives had 
expressed the intention of pursuing her complaints. 

Held 
(1) Article 10: In line with the judgment delivered in the Ya§a case (Ya§a v. 
Turkey judgment of 2 September 1998, Reports of Judgments and Decisions 1998-VI), 
the Susurluk report submitted to the European Commission of Human Rights had 
to be regarded as providing factual substantiation of the fears expressed by the 
applicants from 1992 onwards. The observations of the parties and the findings of 
the Commission satisfied the Court that from 1992 to 1994 there had been 
numerous incidents of violence, including killings, assaults and arson attacks, 
targeting Ozgiir Giindem, journalists and other persons associated wdth the daily. 
The genuine and effective exercise of the freedom of expression could require the 
State to take positive measures of protection, even in the sphere of relations 
between individuals. In the case in question, the authorities had been aware that 
the daily and persons associated with it had fallen victim to violent acts and that 
they feared other such acts in efforts to prevent the publication and distribution of 
the newspaper. However, with the exception of one measure of protection 
concerning the distribution of the newspaper, none of the requests for protection 
made by the newspaper or its staff had been dealt with. Additionally, having regard 
to the widespread nature and seriousness of the attacks, the Government could not 
rely on the investigations ordered in isolation into specific incidents. Nor could the 
Government rely on their conviction that the daily and its staff supported the PKK 
and acted as its propaganda tool. In the circumstances of the case, the Government 
had therefore failed to comply with their positive obligation to protect Ozgiir 
Giindem's right to freedom of expression. 

Besides that, the police operation carried out on 10 December 1993 at the 
newspaper's head office had seriously interfered with the applicants' freedom of 
expression. Although the operation had been conducted according to a procedure 
"prescribed by law" for the purpose of preventing crime and disorder, a measure of 
that dimension had not been proportionate to that aim. No justification had been 
provided for the seizure of the newspaper's archives and documentation or, 
further, for the blanket arrest of every person found on the newspaper's premises. 
The presence of forty persons who were not employed by the newspaper was not, in 
itself, evidence of any sinister purpose or of the commission of any offence. Thus, 
the search operation, as conducted by the authorities, had not been shown to be 
necessary, in a democratic society, for the achievement of any legitimate aim. 
Lastly, in assessing the legal measures taken in respect of various issues of the 
newspaper, the Court accepted the approach taken by the Commission which had 
consisted in selecting domestic decisions for examination. Nothing indicated that 
their selection, which had been necessary in view of the number of criminal 
proceedings, had been biased or unrepresentative. The measures had constituted 
an interference with the freedom of expression, had been "prescribed by law" and 
had pursued the legitimate aims of protecting national security and territorial 



OZGUR GUNDEM v. TURKEY JUDGMENT 5 

integrity and of preventing crime and disorder. The Court thus had to examine 
whether those measures had been necessary in a democratic society. After 
examining the decisions selected by the Commission, the Court concluded that, 
with the exception of the fine in respect of three articles advocating the use of 
violence, the measures had not been necessary in a democratic society. 
Conclusion: violation (unanimously). 
(2) Article 14 taken in conjunction with Article 10: There was no reason to believe 
that the restrictions on freedom of expression which had resulted could be 
attributed to a difference of t reatment based on the applicants' national origin or 
to their association with a national minority. 
Conclusion: no violation (unanimously). 
Article 41: In respect of pecuniary damage, the Court accepted that some 
pecuniary loss must have flowed from the breaches identified, both in relation to 
the search and seizure of archives and documents and to the unjustified 
restrictions disclosed by the prosecutions and convictions and that the cumulative 
effects of those breaches had resulted in the newspaper ceasing publication. 
Accordingly, it was appropriate to award a certain sum for pecuniary damage. In 
respect of non-pecuniary damage, the Court did not doubt that the two applicants 
who were individuals had suffered considerable anxiety and stress as a result of the 
breaches established by the Court and that a certain sum should be awarded to 
them. Lastly, it was appropriate to award an amount for costs and expenses. 
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I n t h e c a s e o f Ozgiir Giindem v. T u r k e y , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r M. PELLONPAA, President, 
M r G. R E S S , 

M r A. PASTOR R I D R U E J O , 

M r L. CAFLISGH, 

M r J . MAKARCZYK, 

M r V . BVTKEVYCH,judges, 
M r F. G O L C U K L U , ad hoc judge, 

and M r V . BERGER, Section Registrar, 
Having de l ibera ted in pr ivate on 10 November 1999 and 3 Februa ry 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was refer red to the C o u r t by the E u r o p e a n Commiss ion of 
H u m a n Rights ("the Commiss ion") on 8 M a r c h 1999, within the three-
m o n t h period laid down by former Articles 32 § 1 and 47 of the European 
Convent ion for the Protec t ion of H u m a n Rights and F u n d a m e n t a l F reedoms 
("the Conven t ion") . It or ig inated in an applicat ion (no. 23144/93) agains t the 
Republic of Tu rkey lodged with the Commiss ion u n d e r former Article 25 by 
th ree Turk i sh nat ionals , Gurbete l l i Ersoz, Fah r i F e r d a Qet in and Yagar Kaya, 
and by U l k e m Basm ve Yayincthk Sanayt Ticare t Ltd, a company having its 
head office in I s tanbul , on 9 D e c e m b e r 1993. T h e first two appl icants were, 
respec-tively, the editor-in-chief a n d the ass is tant editor-in-chief of the 
newspaper Ozgiir Giindem of which the thi rd and fourth appl icants were the 
owners . T h e Commiss ion la ter decided not to pu r sue the examina t ion of the 
applicat ion in so far as it concerned the first appl icant , since she had died in 
1997. 

T h e appl ica t ion conce rned t he app l i c an t s ' a l l ega t ions t h a t t h e r e had 
b e e n a conce r t ed and d e l i b e r a t e assau l t on t he i r f r eedom of express ion 
t h r o u g h a c a m p a i g n of t a r g e t i n g j o u r n a l i s t s and o t h e r s involved in Ozgiir 
Giindem. T h e app l i can t s re l ied on Art ic les 10 and 14 of the Conven t i on and 
on Ar t ic le 1 of Protocol No . 1. 

T h e Commiss ion declared the applicat ion admissible on 20 October 1995. 
In its repor t of 29 Oc tobe r 1998 (former Article 31 of the Convent ion) , it 
expressed the opinion tha t the re had been a violation of Article 10 
(unanimous ly) , tha t t he re had been no violation of Article 14 (fifteen votes 
to two) and tha t it was not necessary to examine separa te ly w h e t h e r there 
had been a violation of Article 1 of Protocol No. 1 (unanimous ly) ' . 

1. Note by the Registry. T h e r e p o r t is o b t a i n a b l e f rom t h e R e g i s t r y . 
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2. Fol lowing t h e e n t r y in to force of Protocol No . 11 to the C o n v e n t i o n 
on 1 N o v e m b e r 1998, a n d in accordance wi th t he provisions of Art ic le 5 § 4 
t h e r e o f r ead in conjunct ion wi th Rules 100 § 1 a n d 24 § 6 of the Rules of 
C o u r t , a pane l of t he G r a n d C h a m b e r dec ided on 31 M a r c h 1999 t h a t t he 
case would be e x a m i n e d by a C h a m b e r cons t i t u t ed wi th in one of t he 
Sec t ions of t he C o u r t . 

3. In accordance wi th Ru le 52 § 1, t he P r e s i d e n t of t he C o u r t , 
M r L. W i l d h a b e r , ass igned t he case to t he F o u r t h Sect ion. T h e C h a m b e r 
c o n s t i t u t e d wi th in t h a t Sec t ion inc luded ex officio M r R. T ü r m e n , t he j u d g e 
e lec ted in respec t of T u r k e y (Article 27 § 2 of t he Conven t i on and Rule 26 
§ 1 (a ) ) , a n d M r M. Pe l lonpää , P r e s i d e n t of t he Sect ion (Rule 26 § 1 ( a ) ) . 
T h e o t h e r m e m b e r s d e s i g n a t e d by the l a t t e r to c o m p l e t e t he C h a m b e r 
w e r e M r G. Ress , M r A. P a s t o r R id rue jo , M r L. Cafl isch, M r J . Maka rczyk 
and M r s N. Vajic (Rule 26 § 1 (b)) . 

4. O n 1 J u n e 1999 M r T ü r m e n w i t h d r e w from s i t t ing in t he C h a m b e r 
(Rule 28). T h e T u r k i s h G o v e r n m e n t (" the G o v e r n m e n t " ) accordingly 
a p p o i n t e d M r F. Gölcüklü to sit as a n ad hoc j u d g e (Article 27 § 2 of t he 
C o n v e n t i o n and Rule 29 § 1). 

5. O n 13 J u l y 1999 the C h a m b e r dec ided to hold a hea r ing . 

6. P u r s u a n t to Rule 59 § 3 t he P r e s i d e n t of the C h a m b e r invi ted t he 
pa r t i e s to s u b m i t m e m o r i a l s on t he issues ra i sed in t h e appl ica t ion . T h e 
R e g i s t r a r received the a p p l i c a n t s ' a n d G o v e r n m e n t ' s m e m o r i a l s on 5 and 
20 O c t o b e r 1999 respect ively . 

7. In accordance wi th t he C h a m b e r ' s decis ion, a h e a r i n g took place in 
publ ic in the H u m a n R i g h t s Bui ld ing , S t r a s b o u r g , on 10 N o v e m b e r 1999. 

T h e r e a p p e a r e d before t he C o u r t 

(a) for the Government 
M r M . Ö Z M E N , 

M r F. P O L A T , 

M r F. CALISKAN, 

M s M . G Ü L S E N , 

M r E. GENEL, 

M r F . GÜNEY, 

M r C . AYDIN, 

(b) for the applicants 
M r W. BOWRING, 

M r K. Y l L D I Z , 

T h e C o u r t h e a r d add res se s by M r Bowr ing a n d M r Ö z m e n . 

8. O n 3 F e b r u a r y 2000 Mrs Vajic, who was u n a b l e to t ake p a r t in the 
fu r the r cons ide ra t ion of the case , was r ep laced by M r V. Butkevych 
(Rule 26 § 1 (c)). 

Co-Agent, 

Advisers; 

Counsel, 
Adviser. 
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T H E F A C T S 

L T H E C I R C U M S T A N C E S O F T H E CASE 

9. Ozgiir Gundem was a daily n e w s p a p e r t he m a i n office of which was 
loca ted in I s t a n b u l . It was a T u r k i s h - l a n g u a g e pub l ica t ion wi th a n 
e s t i m a t e d na t i ona l c i rcula t ion of u p to 45,000 copies a n d a fu r the r 
unspecif ied i n t e r n a t i o n a l c i rcu la t ion . It i n c o r p o r a t e d its p redecesso r , t he 
weekly publ ica t ion Yeni Ulke, which was pub l i shed b e t w e e n 1990 a n d 1992. 
Ozgiir Gundem was pub l i shed from 30 M a y 1992 unt i l Apri l 1994. It was 
succeeded by a n o t h e r newspape r , Ozgiir Ulke. 

10. T h e case concerns t he a l lega t ions of t he app l i can t s t h a t Ozgiir 
Gundem was t he subject of ser ious a t t a c k s a n d h a r a s s m e n t which forced 
its even tua l c losure a n d for which the T u r k i s h a u t h o r i t i e s a re di rect ly or 
indi rec t ly respons ib le . 

A. I n c i d e n t s o f v i o l e n c e a n d t h r e a t s a g a i n s t Ozgiir Gundem a n d 
p e r s o n s a s s o c i a t e d w i t h it 

11. T h e app l i can t s m a d e d e t a i l e d submiss ions to t he C o m m i s s i o n , 
l is t ing the a t t a c k s m a d e on j o u r n a l i s t s , d i s t r i bu to r s a n d o t h e r s associa ted 
wi th t h e n e w s p a p e r (see p a r a g r a p h s 32-34 of t h e C o m m i s s i o n ' s r e p o r t ) . 
T h e G o v e r n m e n t , in t he i r submiss ions to t he C o m m i s s i o n , den ied tha t 
some of these a t t a c k s occur red (see p a r a g r a p h s 43-62 of t he 
C o m m i s s i o n ' s r e p o r t ) . In t he i r submiss ions to t he C o u r t , n e i t h e r pa r ty 
has m a d e any c o m m e n t on the C o m m i s s i o n ' s findings in this respect (see 
p a r a g r a p h s 141-42 of the C o m m i s s i o n ' s r e p o r t ) . 

12. T h e following inc iden ts a r e not con t e s t ed . 
Seven pe r sons connec t ed wi th Ozgiir Gundem were killed in 

c i r c u m s t a n c e s or iginal ly r e g a r d e d as kill ings by " u n k n o w n p e r p e t r a t o r s " : 
(1) Yahya O r h a n , a j o u r n a l i s t shot d e a d on 31 J u l y 1992; (2) Hiiseyin 
Deniz , a staff m e m b e r of Ozgiir Gundem, shot d e a d on 8 Augus t 1992; 
(3) M u s a A n t e r , a r e g u l a r co lumnis t for Ozgiir Gundem, shot d e a d on 
20 S e p t e m b e r 1992; (4) Hafiz A k d e m i r , a staff m e m b e r of Ozgiir Gundem, 
shot dead on 8 J u n e 1992; (5) K e m a l K1I15, t he § a n h u r f a r e p r e s e n t a t i v e of 
Ozgiir Gundem, shot d e a d on 18 F e b r u a r y 1993 (appl ica t ion no. 22492/93 
lodged by C e m i l K1I15 conce rn ing a l leged S ta t e responsib i l i ty for this 
kil l ing is p e n d i n g before the C o u r t - see the C o m m i s s i o n ' s r epo r t of 
23 O c t o b e r 1998); (6) C e n g i z A l tun , a r e p o r t e r for Yeni Ulke, shot d e a d on 
24 F e b r u a r y 1992; (7) F c r h a t T e p e , the Bitlis c o r r e s p o n d e n t for Ozgiir 
Gundem, a b d u c t e d on 28 J u l y 1993 and found d e a d on 4 Augus t 1993. 

T h e following a t t a c k s occur red : (1) on 16 N o v e m b e r 1992 an arson 
a t t a c k on the news- s t and of K a d i r Saka in Diya rbak i r ; (2) an a r m e d 
a t t ack on E§ref Ya§a, also a newsagen t , on 15 J a n u a r y 1993 in 
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Diya rbak i r ; (3) an a r m e d a t t a c k on the newsagen t H a s j m Ya§a on 15 J u n e 
1993 in Diya rbak i r ( this incident and t h a t c o n c e r n i n g t h e a t t a c k on Es je f 
Ya§a w e r e t h e subject of an app l ica t ion u n d e r t he C o n v e n t i o n - see t h e 
Ya§a v. T u r k e y j u d g m e n t of 2 S e p t e m b e r 1998, Reports of Judgments and 
Decisions 1998-VT); (4) on 26 S e p t e m b e r 1993 M e h m e t B a l a m i r , a 
n e w s p a p e r boy, was a t t a c k e d wi th a knife in D iya rbak i r as he was sel l ing 
Ozgiir Giindem; (5) in 1993, in E rgan i , boys sel l ing t h e n e w s p a p e r w e r e 
a t t a c k e d by a pe r son wi th a knife; (6) an a r son a t t a c k on a n e w s a g e n t ' s in 
Maz idag i ; (7) in Bingol , on 17 N o v e m b e r 1992 the car of a newsagen t was 
des t royed by fire; (8) in Yiiksekova, in O c t o b e r 1993, a b o m b explosion 
d a m a g e d a n e w s a g e n t ' s ; (9) a b o m b exploded at the I s t anbu l office of t h e 
n e w s p a p e r ' s successor Ozgiir Ulke on 2 D e c e m b e r 1994, kil l ing one 
employee and injur ing e i g h t e e n o t h e r s . 

13. T h e app l i can t s l isted a large n u m b e r of o t h e r inc iden ts (a rson 
a t t a c k s , a t t a c k s a n d t h r e a t s on n e w s a g e n t s , d i s t r i bu to r s a n d n e w s p a p e r 
boys) which t he G o v e r n m e n t s t a t e d e i t he r did not occur or conce rn ing 
which they s t a t e d t h a t they had received no in fo rma t ion or compla in t 
(see p a r a g r a p h s 32-34 a n d 43-62 of t he C o m m i s s i o n ' s r e p o r t ) . T h e y 
also r e f e r r ed to t he d i s a p p e a r a n c e of t he j o u r n a l i s t Aysel Malkac, on 
7 Augus t 1993 and to the d e t e n t i o n and i l l - t r e a tmen t of m a n y 
j o u r n a l i s t s , one of w h o m , Salih T e k i n , was found, u p o n his app l ica t ion 
to S t r a s b o u r g , to have b e e n subjec ted to i n h u m a n a n d d e g r a d i n g 
t r e a t m e n t whi le in cus tody (see p a r a g r a p h 37 of t he C o m m i s s i o n ' s 
r epo r t a n d the T e k i n v. T u r k e y j u d g m e n t of 9 J u n e 1998, Reports 
1998-IV, pp. 1517-18, §§ 53-54). 

14. T h e app l i can t s , and o t h e r s a c t i n g on beha l f of t he n e w s p a p e r a n d 
its employees , add re s sed n u m e r o u s pe t i t ions to t he a u t h o r i t i e s conce rn ing 
the t h r e a t s a n d a t t a c k s which they c l a imed h a d occu r red . T h e s e a r e l is ted 
in t he C o m m i s s i o n ' s r epor t ( p a r a g r a p h 35) a n d inc lude l e t t e r s from the 
app l i can t Ya§ar Kaya t o t he governor of t h e s t a t e of e m e r g e n c y region, the 
M i n i s t e r of the In te r io r , the P r i m e M i n i s t e r and D e p u t y P r i m e Min i s t e r , 
i n fo rming t h e m of the a t t a c k s a n d r e q u e s t i n g inves t iga t ions to be opened 
a n d m e a s u r e s of p ro tec t ion to be t a k e n . T h e r e was no reply to t he vast 
major i ty of t he se l e t t e r s . 

15. W r i t t e n c o m p l a i n t s were m a d e by pe r sons from t h e n e w s p a p e r 
abou t specific a t t a c k s , inc iden ts and t h r e a t s conce rn ing which t he 
G o v e r n m e n t s t a t e d t h a t t hey had received no in fo rma t ion or compla in t , 
inc lud ing the a t t a c k s on ch i ld ren d i s t r i b u t i n g the n e w s p a p e r in Diya rbak i r 
d u r i n g 1993, the d e a t h of n e w s a g e n t Ziilkiif Akkaya in Diyarbak i r on 
27 S e p t e m b e r 1993 a n d a t t a c k s on d i s t r i bu to r s by pe r sons wi th m e a t 
axes , also in Diyarbak i r , in S e p t e m b e r 1993 (see p a r a g r a p h 35 (s) of t h e 
C o m m i s s i o n ' s r e p o r t ) . A w r i t t e n r e q u e s t for p ro tec t ive m e a s u r e s m a d e on 
24 D e c e m b e r 1992 to the governor of § a n h u r f a on beha l f of the pe r sons 
involved in t he n e w s p a p e r in §an l iu r f a was refused shor t ly before t h e 
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jou rna l i s t K e m a l Ktlic, was shot d e a d on 18 F e b r u a r y 1993 (see 
p a r a g r a p h 35 (1) of the C o m m i s s i o n ' s r e p o r t ) . 

16. Following a r eques t for secur i ty m e a s u r e s received by the 
Diyarbak i r police on 2 D e c e m b e r 1993, police escor ted employees of t he 
two c o m p a n i e s d e a l i n g wi th the d i s t r ibu t ion of n e w s p a p e r s f rom the 
bo rde r of the province of § a n h u r f a to t he d i s t r i bu t ion s tores . M e a s u r e s 
were also t a k e n wi th respec t to del iver ies of t he n e w s p a p e r from t h e s tores 
to n e w s a g e n t s . T h e G o v e r n m e n t s u b m i t t e d to t he C o m m i s s i o n tha t no 
o t h e r r e q u e s t s for p ro t ec t i on were received. Fol lowing the explosion at t he 
Ozgur Ulke office on 2 D e c e m b e r 1994 and a r e q u e s t from the owner , secur i ty 
m e a s u r e s , inc lud ing pa t ro l l ing , were t a k e n by the a u t h o r i t i e s . 

B. T h e s e a r c h - a n d - a r r e s t o p e r a t i o n at t h e Ozgiir Giindem p r e m i s e s 
in I s t a n b u l 

17. O n 10 D e c e m b e r 1993 the police conduc t ed a sea rch of t h e Ozgiir 
Giindem office in I s t anbu l . D u r i n g the ope ra t i on , t hey took in to cus tody 
those p re sen t in t he bui ld ing (107 pe r sons , inc lud ing the app l ican t s 
Gurbe t e l l i Ersoz and F a h r i F e r d a Ce t in ) and seized all t he d o c u m e n t s 
a n d archives . 

18. T w o sea rch -and- se i zu re d o c u m e n t s d a t e d 10 D e c e m b e r 1993 record 
t h a t the police found two g u n s , a m m u n i t i o n , two s leep ing bags and twenty-
five gas masks . In a fu r the r s ea rch -and- se i zu re d o c u m e n t da t ed 
10 D e c e m b e r 1993, it is s t a t e d t h a t the following i t ems had been found: 
p h o t o g r a p h s (descr ibed as kept in envelopes wi th a label " P K K Te r ro r i s t 
O r g a n i s a t i o n " ) , a t ax rece ip t s t a m p e d wi th the n a m e E R N K (a wing of the 
W o r k e r s ' P a r t y of K u r d i s t a n (PKK) for 400,000,000 T u r k i s h l iras (TRL) , 
found in the desk of t he app l ican t Ya§ar Kaya , a n d n u m e r o u s p r in t ed and 
h a n d - w r i t t e n d o c u m e n t s , inc lud ing an ar t ic le on Abdu l l ah O c a l a n . A 
d o c u m e n t d a t e d 24 D e c e m b e r 1993, s igned by a publ ic p rosecu to r at t he 
I s t anbu l Na t iona l Secur i ty C o u r t , l isted the following m a t e r i a l as having 
been seized: in a sealed envelope t he mi l i t a ry ident i f ica t ion of Muzaffer 
Ulu t§a killed in § i rnak in M a r c h 1993, in a sealed box 1,350 injection kits, 
one typewr i t e r , one v ideo-casse t te a n d one aud io -casse t t e , a n d forty books 
found at t he house of t he appl ican t Fah r i F e r d a C e t i n . As a resu l t of these 
m e a s u r e s , the publ ica t ion of the n e w s p a p e r was d i s r u p t e d for two days . 

19. In an i n d i c t m e n t d a t e d 5 Apri l 1994, c h a r g e s were b r o u g h t aga ins t 
the ed i to r Gurbe t e l l i Ersciz, F a h r i F e r d a Ge t in , Ya§ar Kaya , t he m a n a g e r 
Ali Riza Hal i s a n d six o t h e r s , a l leg ing t h a t they were m e m b e r s of the 
P K K , had ass is ted t he P K K a n d m a d e p r o p a g a n d a in its favour. T h e 
G o v e r n m e n t have s t a t e d t h a t Gurbe t e l l i Ersoz a n d Ali Riza Ha l i s were 
convicted of a id ing a n d a b e t t i n g the P K K , by j u d g m e n t of the I s t anbu l 
Na t iona l Secur i ty C o u r t no. 5 on 12 D e c e m b e r 1996. Gurbe te l l i Ersoz 
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h a d previously b e e n convicted of involvement wi th t he P K K in or ab o u t t he 
end of D e c e m b e r 1990 a n d had been r e l eased from pr ison in 1992. 

C. P r o s e c u t i o n s c o n c e r n i n g i s s u e s o f Ozgiir Giindem 

20. N u m e r o u s p rosecu t ions were b r o u g h t aga ins t the n e w s p a p e r 
( inc luding t he re levan t ed i tor , t h e app l i can t Ya§ar Kaya as t he owner and 
publ i sher , and the a u t h o r s of t he i m p u g n e d a r t i c les ) , a l leging t h a t offences 
h a d b e e n c o m m i t t e d by t he publ ica t ion of var ious ar t ic les . T h e p rosecu t ions 
r e su l t ed in m a n y convict ions, ca r ry ing s en t ences impos ing fines a n d pr ison 
t e r m s and o rde r s of confiscat ion of issues of t h e n e w s p a p e r a n d o rde r s of 
c losure of t he n e w s p a p e r for per iods of t h r e e days to a m o n t h . 

T h e p rosecu t ions were b r o u g h t u n d e r provis ions r e n d e r i n g it an offence, 
inter alia, to publ ish m a t e r i a l insu l t ing or vilifying t he T u r k i s h na t ion , t he 
Republ ic or specific S t a t e officers or a u t h o r i t i e s , m a t e r i a l p rovoking 
feelings of h a t r e d a n d e n m i t y on g r o u n d s of race , region of or igin or class , 
a n d m a t e r i a l s c o n s t i t u t i n g s e p a r a t i s t p r o p a g a n d a , disclosing the n a m e s of 
officials involved in f ight ing t e r r o r i s m or r e p o r t i n g the dec l a r a t i ons of 
t e r ro r i s t o rgan i sa t i ons (see "Re levan t d o m e s t i c l aw" below). 

21 . O n 3 J u l y 1993 Ozgiir Giindem pub l i shed a press r e l ease a n n o u n c i n g 
tha t the n e w s p a p e r was c h a r g e d wi th offences which , cumula t ive ly , w e r e 
pun i shab l e by fines t o t a l l i n g T R L 8,617,441,000 and pr ison t e r m s r a n g i n g 
from 155 yea r s a n d 9 m o n t h s to 493 years a n d 4 m o n t h s . 

22. D u r i n g one per iod of s ixty-eight days in 1993, forty-one issues of 
t h e n e w s p a p e r were o r d e r e d to be seized. In t w e n t y cases , c losure o rde r s 
w e r e issued, t h r e e for a per iod of one m o n t h , fifteen for a per iod of fifteen 
days a n d two for t e n days. 

23. T h e app l i can t s have fu r the r s t a t e d , and this was not con t e s t ed by 
t h e G o v e r n m e n t , t h a t t h e r e have b e e n p rosecu t ions in respec t of 486 ou t 
of 580 issues of t he n e w s p a p e r a n d t h a t , p u r s u a n t to convict ions by t he 
d o m e s t i c cou r t s , t he appl ican t Ya§ar K a y a has been fined up to T R L 35 
billion, while j o u r n a l i s t s a n d edi tors t o g e t h e r have had imposed s en t ences 
to ta l l ing 147 y e a r s ' i m p r i s o n m e n t and fines r e a c h i n g T R L 21 billion. 

D . Mater ia l b e f o r e t h e C o m m i s s i o n 

/. Domestic court proceedings 

24. Both par t i es provided the Commiss ion with copies of j u d g m e n t s and 
decisions by the courts re la t ing to the proceedings b rough t in respect of the 
newspaper . These involve 112 prosecut ions b rough t be tween 1992 and 1994. 
Detai ls of the articles in issue and the j u d g m e n t s given in twenty-one cases a re 
s u m m a r i s e d in the Commiss ion ' s repor t ( pa rag raphs 161-237). 



OZGUR GUN DEM v. TURKEY JUDGMENT 13 

2. The Susurluk report 

25. T h e app l i can t s provided the C o m m i s s i o n wi th a copy of t h e so-
called "Susur luk r e p o r t " 1 , p roduced a t t he r e q u e s t of the P r i m e Min i s t e r 
by Mr K u t l u Sava§, Vice -Pres iden t of the Board of Inspec to r s wi th in t h e 
P r i m e M i n i s t e r ' s Office. After receiving the r epo r t in J a n u a r y 1998, t he 
P r i m e M i n i s t e r m a d e it avai lable to t he publ ic , a l t h o u g h e leven pages 
a n d ce r t a in a n n e x e s w e r e wi thhe ld . 

26. T h e i n t roduc t ion s t a t e s t h a t t he repor t was not based on a judic ia l 
inves t iga t ion a n d did not cons t i t u t e a formal inves t igat ive r epo r t . It was 
i n t e n d e d for in fo rma t ion pu rpose s a n d p u r p o r t e d to do no m o r e t h a n 
descr ibe c e r t a i n events which h a d occur red ma in ly in sou th -eas t T u r k e y 
a n d which t e n d e d to conf i rm the ex i s tence of unlawful dea l ings be tween 
polit ical figures, g o v e r n m e n t ins t i tu t ions and c l andes t ine g r o u p s . 

27. T h e r epo r t ana lyses a ser ies of events , such as m u r d e r s ca r r i ed out 
u n d e r o rde r s , the kill ings of wel l -known figures or s u p p o r t e r s of the Kurds 
and de l i be r a t e acts by a g r o u p of " i n f o r m a n t s " supposedly serv ing the 
S t a t e , a n d conc ludes t h a t t h e r e is a connec t ion b e t w e e n the fight to 
e r a d i c a t e t e r r o r i s m in t he reg ion a n d the u n d e r g r o u n d re la t ions t h a t 
have b e e n fo rmed as a resu l t , pa r t i cu la r ly in the drug- t ra f f ick ing s p h e r e . 
T h e passages from the r e p o r t t ha t conce rn c e r t a i n m a t t e r s affecting 
radica l per iodica ls d i s t r i b u t e d in t he region a r e r e p r o d u c e d below. 

"... In his c o n f e s s i o n to t h e D i y a r b a k i r C r i m e S q u a d , ... M r G. ... h a d s t a t e d t h a t 
A h m e t D e m i r ' 2 ' [p. 35] w o u l d say f rom t i m e t o t i m e t h a t h e h a d p l a n n e d a n d p r o c u r e d 
t h e m u r d e r of B e h c e t C a n t i i r k ' 3 ' a n d o t h e r p a r t i s a n s f r o m t h e m a f i a a n d t h e P K K w h o 
h a d b e e n k i l l ed in t h e s a m e w a y ... T h e m u r d e r of... M u s a A n t e r ' 4 ' h a d a l so b e e n p l a n n e d 
a n d c a r r i e d o u t by A. D e m i r [p. 3 7 ] . 

S u m m a r y i n f o r m a t i o n o n t h e a n t e c e d e n t s of B e h c e t C a n t i i r k , w h o w a s of A r m e n i a n 

o r i g i n , a r e set o u t b e l o w [p . 7 2 ] . 

1. S u s u r l u k w a s t h e s c e n e ol a r o a d a c c i d e n t in N o v e m b e r 1996 invo lv ing a c a r in wh ich a 
m e m b e r of p a r l i a m e n t , a f o r m e r d e p u t y d i r e c t o r of t h e I s t a n b u l s e c u r i t y s e r v i c e s , a n o t o r i o u s 
f a r - r i gh t e x t r e m i s t , a d r u g t r a f f i c k e r w a n t e d by I n t e r p o l a n d his g i r l f r i end h a d b e e n 
t r a v e l l i n g . T h e l a t t e r t h r e e w e r e k i l l ed . T h e fact t h a t t h e y h a d al l b e e n t r a v e l l i n g in t h e 
s a m e c a r h a d so s h o c k e d p u b l i c o p i n i o n t h a t it h a d b e e n n e c e s s a r y t o s t a r t m o r e t h a n 
s i x t e e n j u d i c i a l i n v e s t i g a t i o n s a t d i f f e r e n t levels a n d a p a r l i a m e n t a r y i n q u i r y . 
2. O n e of t h e p s e u d o n y m s of a f o r m e r m e m b e r of t h e P K K t u r n e d i n f o r m a n t w h o w a s k n o w n 
by t h e c o d e n a m e " G r e e n " a n d h a d s u p p l i e d i n f o r m a t i o n t o s e v e r a l S t a t e a u t h o r i t i e s s ince 
1973. 
3 . A n i n f a m o u s d r u g t r a f f i c k e r s t r o n g l y s u s p e c t e d of s u p p o r t i n g t h e P K K a n d o n e of t h e 
p r i n c i p a l s o u r c e s of finance for Ozgiir Giindem. 
4. M r A n t e r , a p r o - K u r d i s h po l i t i c a l f i g u r e , w a s o n e of t h e f o u n d i n g m e m b e r s of t h e P e o p l e ' s 
L a b o u r P a r t y ( H E P ) , d i r e c t o r of t h e K u r d i s h I n s t i t u t e in I s t a n b u l , a w r i t e r a n d l e a d e r w r i t e r 
for, inter alia, t h e w e e k l y r e v i e w Yeni Ulke a n d t h e da i ly n e w s p a p e r Ozgiir Giindem. H e w a s k i l led 
in D i y a r b a k i r on 30 S e p t e m b e r 1992. R e s p o n s i b i l i t y for t h e m u r d e r w a s c l a i m e d by a n 
u n k n o w n c l a n d e s t i n e g r o u p n a m e d "Boz-Ok". 



14 ÔZGÛR G UN DEM v. TURKEY JUDGMENT 

As of 1992 he w a s o n e of t h e financiers of t h e n e w s p a p e r Ozgiir Gundem.... A l t h o u g h it 
w a s obv ious w h o C a n t i i r k w a s a n d w h a t he d id , t h e S t a t e w a s u n a b l e to c o p e w i t h h i m . 
B e c a u s e l ega l r e m e d i e s w e r e i n a d e c j u a t e Ozgur Gundem w a s b lo w n u p w i t h p l a s t i c 
e x p l o s i v e s a n d w h e n C a n t i i r k s t a r t e d t o se t u p a n e w u n d e r t a k i n g , w h e n h e w a s 
e x p e c t e d t o s u b m i t t o t h e S t a t e , t h e T u r k i s h S e c u r i t y O r g a n i s a t i o n d e c i d e d t h a t h e 
s h o u l d be k i l led a n d t h a t d e c i s i o n w a s c a r r i e d o u t [p . 7 3 ] . 

All t h e r e l e v a n t S t a t e b o d i e s w e r e a w a r e of t h e s e a c t i v i t i e s a n d o p e r a t i o n s . ... W h e n 
t h e c h a r a c t e r i s t i c s of t h e i n d i v i d u a l s ki l led in t h e o p e r a t i o n s in q u e s t i o n a r e e x a m i n e d , 
t h e d i f f e r ence b e t w e e n t h o s e K u r d i s h s u p p o r t e r s w h o w e r e k i l l ed in t h e r e g i o n in w h i c h 
a s t a t e of e m e r g e n c y h a d b e e n d e c l a r e d a n d t h o s e w h o w e r e not lay in t h e financial 
s t r e n g t h t h e l a t t e r p r e s e n t e d in e c o n o m i c t e r m s . ... T h e sole d i s a g r e e m e n t w e h a v e 
w i t h w h a t w a s d o n e r e l a t e s t o t h e f o r m of t h e p r o c e d u r e a n d i ts r e s u l t s . It h a s b e e n 
e s t a b l i s h e d t h a t t h e r e w a s r e g r e t a t t h e m u r d e r of M u s a A n t e r , e v e n a m o n g t h o s e w h o 
a p p r o v e d of all t h e i n c i d e n t s . I t is sa id t h a t M u s a A n t e r w a s no t involved in a n y a r m e d 
a c t i o n , t h a t he w a s m o r e c o n c e r n e d w i t h t h e p h i l o s o p h y of t h e m a t t e r a n d t h a t t h e effect 
c r e a t e d by his m u r d e r e x c e e d e d his o w n r e a l i n f l u e n c e a n d t h a t t h e d e c i s i o n to m u r d e r 
h i m w a s a m i s t a k e . ( I n f o r m a t i o n a b o u t t h e s e p e o p l e is to be f o u n d in A p p e n d i x 9 ' 1 ' ) . 
O t h e r j o u r n a l i s t s h a v e a l so b e e n m u r d e r e d [p . 7 4 ] ' " ' . " 

28. T h e r e p o r t concludes wi th n u m e r o u s r e c o m m e n d a t i o n s , such as 
improv ing coord ina t ion a n d c o m m u n i c a t i o n b e t w e e n the different 
b r a n c h e s of t h e secur i ty , police a n d in te l l igence d e p a r t m e n t s ; ident i fying 
and d i smiss ing securi ty-force p e r s o n n e l impl i ca ted in illegal ac t iv i t ies ; 
l imi t ing the use of "confessors" ' ; r educ ing the n u m b e r of vil lage g u a r d s ; 
t e r m i n a t i n g t he use of the Special O p e r a t i o n s B u r e a u ou t s ide t he sou th ­
eas t reg ion a n d i nco rpo ra t i ng it in to the police ou t s ide t h a t a r ea ; o p e n i n g 
inves t iga t ions in to var ious inc iden t s ; t ak ing s teps to suppress g a n g and 
d r u g - s m u g g l i n g act ivi t ies; and r e c o m m e n d i n g t h a t the resu l t s of the 
G r a n d Na t iona l Assembly Susu r luk inqui ry be forwarded to the 
a p p r o p r i a t e au tho r i t i e s for t he re levan t p roceed ings to be u n d e r t a k e n . 

II. RELEVANT D O M E S T I C LAW 

A. T h e C r i m i n a l C o d e 

29. T h e r e l evan t provisions of t he C r i m i n a l Code read as follows: 

Article 36 § 1 

" I n t h e e v e n t of c o n v i c t i o n , t h e c o u r t sha l l o r d e r t h e s e i z u r e a n d c o n f i s c a t i o n of a n y 

ob jec t w h i c h h a s b e e n u s e d for t h e c o m m i s s i o n or p r e p a r a t i o n of t h e c r i m e o r of fence ..." 

1. The a p p e n d i x is m i s s i n g f rom t h e r e p o r t . 
2. T h e p a g e fo l lowing t h i s las t s e n t e n c e is a l s o m i s s i n g f r o m t h e r e p o r t . 
3 . P e r s o n s w h o c o o p e r a t e w i t h t h e a u t h o r i t i e s a f t e r c o n f e s s i n g to h a v i n g b e e n invo lved in t h e 
P K K . 
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Article 79 

"A p e r s o n w h o i n f r i n g e s v a r i o u s p r o v i s i o n s of t h i s C o d e by a s i n g l e ac t shal l be 
p u n i s h e d u n d e r t h e p r o v i s i o n w h i c h p r e s c r i b e s t h e h e a v i e s t p u n i s h m e n t . " 

Article 159 § 1 

" W h o e v e r o v e r t l y i n s u l t s o r vilifies t h e T u r k i s h n a t i o n , t h e R e p u b l i c , t h e G r a n d 
N a t i o n a l A s s e m b l y , o r t h e m o r a l p e r s o n a l i t y o f t h e G o v e r n m e n t , t h e m i n i s t r i e s or t h e 
m i l i t a r y o r s e c u r i t y fo rces of t h e S t a t e o r t h e m o r a l p e r s o n a l i t y of t he jud ic ia l a u t h o r i t i e s 
sha l l be p u n i s h e d by a t e r m of i m p r i s o n m e n t of o n e to six y e a r s . " 

Article 311 § 2 

" W h e r e i n c i t e m e n t t o c o m m i t a n of fence is d o n e by m e a n s of m a s s c o m m u n i c a t i o n , of 
w h a t e v e r t y p e - w h e t h e r by t a p e r e c o r d i n g s , g r a m o p h o n e r e c o r d s , n e w s p a p e r s , p r e s s 
p u b l i c a t i o n s o r o t h e r p u b l i s h e d m a t e r i a l - by t h e c i r c u l a t i o n o r d i s t r i b u t i o n of p r i n t e d 
p a p e r s o r by t h e p l a c i n g of p l a c a r d s o r p o s t e r s in p u b l i c p l a c e s , t h e t e r m s of 
i m p r i s o n m e n t t o w h i c h c o n v i c t e d p e r s o n s a r e l i ab l e s h a l l b e d o u b l e d . . ." 

Article 312 

"A p e r s o n w h o e x p r e s s l y p r a i s e s o r c o n d o n e s a n act p u n i s h a b l e by law as a n offence o r 
i n c i t e s t h e p o p u l a t i o n t o b r e a k t h e law s h a l l , on c o n v i c t i o n , b e l i ab le t o b e t w e e n s ix 
m o n t h s ' a n d t w o y e a r s ' i m p r i s o n m e n t a n d a h e a v y fine of f rom six t h o u s a n d to t h i r t y 
t h o u s a n d T u r k i s h l i r a s . 

A p e r s o n w h o i n c i t e s t h e p e o p l e t o h a t r e d o r h o s t i l i t y o n t h e b a s i s of a d i s t i n c t i o n 
b e t w e e n soc ia l c l a s s e s , r a c e s , r e l i g i o n s , d e n o m i n a t i o n s o r r e g i o n s , s h a l l , o n c o n v i c t i o n , 
be l iab le to b e t w e e n o n e a n d t h r e e y e a r s ' i m p r i s o n m e n t a n d a fine of f rom n i n e t h o u s a n d 
t o t h i r t y - s i x t h o u s a n d l i r a s . If t h i s i n c i t e m e n t e n d a n g e r s p u b l i c sa fe ty , t h e s e n t e n c e shal l 
be i n c r e a s e d by o n e - t h i r d to one-ha l f . 

T h e p e n a l t i e s t o b e i m p o s e d o n t h o s e w h o h a v e c o m m i t t e d t h e o f f ences d e f i n e d in t h e 
p r e v i o u s p a r a g r a p h sha l l be d o u b l e d w h e n t h e y h a v e d o n e so by t h e m e a n s l i s t ed in 
A r t i c l e 311 § 2 . " 

30. T h e convict ion of a pe r son u n d e r Art ic le 312 § 2 en ta i l s fu r the r 
consequences , pa r t i cu la r ly w i t h r e g a r d to t h e exercise of c e r t a i n act ivi t ies 
governed by special legis lat ion. For e x a m p l e , pe r sons convicted of an 
offence u n d e r t h a t Ar t ic le m a y not found associa t ions (Law no. 2908, 
sect ion 4 (2) (b ) ) or t r a d e un ions , nor m a y they be m e m b e r s of t he 
execut ive c o m m i t t e e of a t r a d e union (Law no. 2929, sect ion 5) . T h e y a r e 
also forbidden to found or join polit ical p a r t i e s (Law no. 2820, sect ion 11 (5)) 
and m a y not s t a n d for e lect ion to P a r l i a m e n t (Law no. 2839, sect ion 11 (f 3)) . 

B. T h e P r e s s Ac t (Law n o . 5 6 8 0 o f 15 Ju ly 1950) 

3 1 . T h e re levan t provision of the Press Act 1950 r e a ds as follows: 

Section 3 

" F o r t h e p u r p o s e s o f t h e p r e s e n t L a w , t h e t e r m ' p e r i o d i c a l s ' sha l l m e a n n e w s p a p e r s , 

p r e s s a g e n c y d i s p a t c h e s a n d any o t h e r p r i n t e d m a t t e r p u b l i s h e d at r e g u l a r i n t e r v a l s . 
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' P u b l i c a t i o n ' sha l l m e a n i h e e x p o s u r e , d i sp l ay , d i s t r i b u t i o n , e m i s s i o n , s a l e o r offer for 

s a l e of p r i n t e d m a t t e r o n p r e m i s e s t o w h i c h t h e p u b l i c h a v e a c c e s s w h e r e a n y o n e m a y 

s e e i t . 

A n o f fence s h a l l no t b e d e e m e d t o h a v e b e e n c o m m i t t e d t h r o u g h t h e m e d i u m of t h e 
p r e s s u n l e s s p u b l i c a t i o n h a s t a k e n p l a c e , e x c e p t w h e r e t h e m a t e r i a l in i t se l f is u n l a w f u l . " 

C. T h e P r e v e n t i o n o f T e r r o r i s m Act (Law n o . 3 7 1 3 o f 12 Apr i l 
1991) 

32. Th i s law, p r o m u l g a t e d wi th a view to p r e v e n t i n g ac ts of t e r r o r i s m , 
refers to a n u m b e r of offences def ined in t he C r i m i n a l Code which it 
desc r ibes as "ac t s of t e r r o r i s m " or "ac t s p e r p e t r a t e d for t he p u r p o s e s of 
t e r r o r i s m " (sect ions 3 a n d 4) a n d to which it appl ies . T h e re levan t 
provisions of t he P r e v e n t i o n of T e r r o r i s m Act 1991 read as follows: 

Section 6 

"It sha l l be a n o f fence , p u n i s h a b l e by a fine of f rom five m i l l i o n t o t e n m i l l i o n T u r k i s h 
l i r a s , to a n n o u n c e , o r a l l y o r in t h e f o r m of a p u b l i c a t i o n , t h a t t e r r o r i s t o r g a n i s a t i o n s will 
c o m m i t a n of fence a g a i n s t a spec i f ic p e r s o n , w h e t h e r o r n o t t h a t p e r s o n ' s ... i d e n t i t y is 
d i v u l g e d , p r o v i d e d t h a t it is d o n e in s u c h a m a n n e r t h a t he o r s h e m a y be i d e n t i f i e d , o r t o 
r e v e a l t h e i d e n t i t y o f civil s e r v a n t s w h o h a v e p a r t i c i p a t e d in a n t i - t e r r o r i s t o p e r a t i o n s o r 
t o d e s i g n a t e a n y p e r s o n as a t a r g e t . 

It sha l l be a n o f f ence , p u n i s h a b l e by a fine of f rom five m i l l i on t o t e n m i l l i on Turkish 
l i r a s , to p r i n t o r p u b l i s h d e c l a r a t i o n s o r l ea f l e t s e m a n a t i n g f r o m t e r r o r i s t o r g a n i s a t i o n s . 

W h e r e t h e of fences c o n t e m p l a t e d in t h e a b o v e p a r a g r a p h s a r e c o m m i t t e d t h r o u g h 
t h e m e d i u m of p e r i o d i c a l s w i t h i n t h e m e a n i n g of s e c t i o n 3 of t h e P r e s s Act ( L a w 
n o . 5 6 8 0 ) , t h e publisher s h a l l a l s o be l i ab le to a fine e q u a l t o n i n e t y p e r c e n t o f t h e 
i n c o m e f rom t h e a v e r a g e s a l e s for t h e p r e v i o u s m o n t h if t h e p e r i o d i c a l a p p e a r s m o r e 
f r e q u e n t l y t h a n m o n t h l y , o r f r o m t h e s a l e s of t h e p r e v i o u s i s s u e if t h e p e r i o d i c a l 
a p p e a r s m o n t h l y o r less f r e q u e n t l y , orfrom the average sales for the previous month of the daily 
newspaper with the largest circulation if the offence involves printed matter other than periodicals or if 
the periodical has just been launched^. H o w e v e r , t h e fine m a y no t be less t h a n fifty mi l l i on 
T u r k i s h l i r a s . T h e e d i t o r of t h e p e r i o d i c a l s h a l l be o r d e r e d t o pay a s u m e q u a l to h a l f t h e 
fine i m p o s e d o n t h e p u b l i s h e r . " 

Section 8 
(before amendment by Law no. 4126 of 27 October 1995) 

" W r i t t e n a n d s p o k e n p r o p a g a n d a , m e e t i n g s , a s s e m b l i e s a n d d e m o n s t r a t i o n s a i m e d at 
u n d e r m i n i n g t h e t e r r i t o r i a l i n t e g r i t y of t h e R e p u b l i c o f T u r k c y o r t h e ind iv i s ib le u n i t y of 
t h e n a t i o n a r e p r o h i b i t e d , i r r e s p e c t i v e of t h e m e t h o d s u s e d a n d t h e i n t e n t i o n . A n y 
p e r s o n w h o e n g a g e s in s u c h a n a c t i v i t y sha l l be s e n t e n c e d to no t less t h a n two a n d no t 

1. T h e p h r a s e in i ta l ics w a s d e l e t e d by a j u d g m e n t of t h e C o n s t i t u t i o n a l C o u r t on 
31 M a r c h 1992 a n d c e a s e d t o b e in force on 27 J u l y 1993. 
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m o r e t h a n five y e a r s ' i m p r i s o n m e n t a n d a fine of f rom fifty m i l l i on t o o n e h u n d r e d 
mi l l i on T u r k i s h l i r a s . 

W h e r e t h e c r i m e of p r o p a g a n d a c o n t e m p l a t e d in t h e a b o v e p a r a g r a p h is c o m m i t t e d 

t h r o u g h t h e m e d i u m of p e r i o d i c a l s w i t h i n t h e m e a n i n g of s e c t i o n 3 of t h e P r e s s Ac t (Law 

no . 5 6 8 0 ) , t h e p u b l i s h e r sha l l a l so be l i ab l e t o a fine e q u a l t o n i n e t y p e r c e n t of t h e 

i n c o m e f r o m t h e a v e r a g e s a l e s for t h e p r e v i o u s m o n t h if t h e p e r i o d i c a l a p p e a r s m o r e 

f r e q u e n t l y t h a n m o n t h l y , or from the average sales for the previous month of the daily newspaper 

with the largest circulation if the offence involves printed matter other than periodicals or if the 

periodical has just been launched^. H o w e v e r t h e fine m a y no t be less t h a n o n e h u n d r e d 

mi l l ion T u r k i s h l i r a s . T h e e d i t o r of t h e p e r i o d i c a l c o n c e r n e d sha l l be o r d e r e d t o pay a 

s u m e q u a l t o h a l f t h e fine i m p o s e d on t h e p u b l i s h e r a n d s e n t e n c e d t o no t less t h a n six 

m o n t h s ' a n d not m o r e t h a n t w o y e a r s ' i m p r i s o n m e n t . " 

Section 8 
(as amended by Law no. 4126 of 27 October 1995) 

" W r i t t e n a n d s p o k e n p r o p a g a n d a , m e e t i n g s , a s s e m b l i e s a n d d e m o n s t r a t i o n s a i m e d a t 
u n d e r m i n i n g t h e t e r r i t o r i a l i n t e g r i t y of t h e R e p u b l i c of T u r k e y o r t h e ind iv i s ib le u n i t y of 
t h e n a t i o n a r c p r o h i b i t e d . A n y p e r s o n w h o e n g a g e s i n s u c h a n a c t i v i t y s h a l l b e s e n t e n c e d 
t o no t l e ss t h a n o n e a n d not m o r e t h a n t h r e e y e a r s ' i m p r i s o n m e n t a n d a fine of f rom o n e 
h u n d r e d mi l l ion t o t h r e e h u n d r e d mi l l i on T u r k i s h l i r a s . T h e p e n a l t y i m p o s e d on a 
r e o f f e n d c r m a y n o t b e c o m m u t e d to a fine. 

W h e r e t h e c r i m e of p r o p a g a n d a c o n t e m p l a t e d in t h e first p a r a g r a p h is c o m m i t t e d 

t h r o u g h t h e m e d i u m of p e r i o d i c a l s w i t h i n t h e m e a n i n g of s e c t i o n 3 of t h e P r e s s Ac t 

( L a w no . 5 6 8 0 ) , t h e p u b l i s h e r s h a l l a l s o be l i ab l e t o a fine e q u a l t o n i n e t y p e r c e n t of 

t h e i n c o m e f rom t h e a v e r a g e s a l e s for t h e p r e v i o u s m o n t h if t h e p e r i o d i c a l a p p e a r s 

m o r e f r e q u e n t l y t h a n m o n t h l y . H o w e v e r , t h e fine m a y not be less t h a n o n e h u n d r e d 

mi l l i on T u r k i s h l i r a s . T h e e d i t o r of t h e p e r i o d i c a l c o n c e r n e d sha l l be o r d e r e d t o pay a 

s u m e q u a l t o h a l f t h e fine i m p o s e d o n t h e p u b l i s h e r a n d s e n t e n c e d t o n o t l e ss t h a n s ix 

m o n t h s ' a n d no t m o r e t h a n two y e a r s ' i m p r i s o n m e n t . 

W h e r e t h e c r i m e of p r o p a g a n d a c o n t e m p l a t e d in t h e first p a r a g r a p h is c o m m i t t e d 

t h r o u g h t h e m e d i u m of p r i n t e d m a t t e r o r by m e a n s of m a s s c o m m u n i c a t i o n o t h e r t h a n 

p e r i o d i c a l s w i t h i n t h e m e a n i n g of t h e s e c o n d p a r a g r a p h , t h o s e r e s p o n s i b l e a n d t h e 

o w n e r s of t h e m e a n s of m a s s c o m m u n i c a t i o n s h a l l be s e n t e n c e d t o no t less t h a n six 

m o n t h s ' a n d no t m o r e t h a n t w o y e a r s ' i m p r i s o n m e n t a n d a fine of f r o m o n e h u n d r e d 

mi l l i on to t h r e e h u n d r e d m i l l i o n T u r k i s h l i ras ... 

D. Law n o . 4 1 2 6 o f 2 7 O c t o b e r 1995 a m e n d i n g s e c t i o n s 8 a n d 13 o f 
Law n o . 3 7 1 3 

33. T h e following a m e n d m e n t s w e r e m a d e to the P r e v e n t i o n of 
T e r r o r i s m Act 1991 af ter t h e e n a c t m e n t of Law no. 4126 of 27 O c t o b e r 
1995: 

1. T h e p h r a s e in i t a l i c s w a s d e l e t e d by a j u d g m e n t of t h e C o n s t i t u t i o n a l C o u r t on 
31 M a r c h 1992 a n d c e a s e d to be in force on 27 J u l y 1993. 
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Transitional provision relating to section 2 

" In t h e m o n t h fo l lowing t h e e n t r y i n t o force of t h e p r e s e n t L a w , t h e c o u r t w h i c h h a s 
g iven j u d g m e n t sha l l r e - e x a m i n e t h e c a s e of a p e r s o n c o n v i c t e d p u r s u a n t t o s e c t i o n 8 of 
t h e P r e v e n t i o n of T e r r o r i s m Ac t ( L a w no . 3 7 1 3 ) a n d , in a c c o r d a n c e w i t h t h e a m e n d m e n t 
... t o s e c t i o n 8 o f L a w n o . 3 7 1 3 , sha l l r e c o n s i d e r t he t e r m of i m p r i s o n m e n t i m p o s e d on 
t h a t p e r s o n a n d d e c i d e w h e t h e r h e s h o u l d b e a l l o w e d t h e b e n e f i t o f s e c t i o n s a n d 6 ' 2 ' 
of L a w n o . 647 of 1 3 J u l y 1 9 6 5 . " 

T H E L A W 

I. STANDING O F G U R B E T E L L I ERSOZ 

34. T h e C o u r t recal ls t h a t this appl ica t ion was lodged by four 
app l i can t s , the first of which was Gurbe te l l i Ersoz , former ly t he ed i to r of 
Ozgiir Gundem. In its r epo r t of 29 O c t o b e r 1998, t he C o m m i s s i o n dec ided 
not to p u r s u e its e x a m i n a t i o n of the case in so far as it conce rned 
Gurbe te l l i Ersoz as she had died in a u t u m n 1997 and no in fo rma t ion had 
been received t h a t any hei r or close re la t ive wished to p u r s u e her 
c o m p l a i n t s . 

35 . T h e pa r t i e s have m a d e no submiss ions on this aspect of t he case . 
36. T h e C o u r t cons iders , in acco rdance wi th Art ic le 37 § 1 (c) of the 

C o n v e n t i o n , t h a t it is no longer jus t i f ied to con t i nue t he e x a m i n a t i o n of 
the appl ica t ion in so far as it conce rns G u r b e t e l l i Ersoz . Accordingly, this 
p a r t of t he case shall be s t ruck out of t he list. 

II. ALLEGED V I O L A T I O N O F A R T I C L E 10 O F T H E C O N V E N T I O N 

37. T h e app l i can t s compla ined t h a t the n e w s p a p e r Ozgur Gundem was 
forced to cease publ ica t ion due to t he c a m p a i g n of a t t acks on j o u r n a l i s t s 
a n d o t h e r s assoc ia ted wi th the n e w s p a p e r and d u e to the legal s teps t a k e n 
aga ins t the n e w s p a p e r and its staff, invoking Ar t ic le 10 of the C o n v e n t i o n 
which provides: 

"1. E v e r y o n e h a s t h e r i g h t t o f r e e d o m of e x p r e s s i o n . T h i s r i g h t sha l l i n c l u d e f r e e d o m 
to hold o p i n i o n s a n d to r ece ive a n d i m p a r t i n f o r m a t i o n a n d i d e a s w i t h o u t i n t e r f e r e n c e 
by p u b l i c a u t h o r i t y a n d r e g a r d l e s s of f r o n t i e r s . T h i s A r t i c l e s h a l l no t p r e v e n t S t a t e s f r o m 
r e q u i r i n g t h e l i c e n s i n g of b r o a d c a s t i n g , t e l ev i s ion o r c i n e m a e n t e r p r i s e s . 

2 . T h e e x e r c i s e of t h e s e f r e e d o m s , s ince it c a r r i e s w i t h it d u t i e s a n d r e s p o n s i b i l i t i e s , 
m a y be sub jec t t o s u c h f o r m a l i t i e s , c o n d i t i o n s , r e s t r i c t i o n s o r p e n a l t i e s a s a r e p r e s c r i b e d 
by l aw a n d a r e n e c e s s a r y in a d e m o c r a t i c s o c i e t y , in t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , 
t e r r i t o r i a l i n t e g r i t y o r p u b l i c sa fe ty , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e 

1. T h i s p rov i s ion c o n c e r n s s u b s t i t u t e p e n a l t i e s a n d m e a s u r e s w h i c h m a y be o r d e r e d in 
c o n n e c t i o n w i t h of fences a t t r a c t i n g a p r i s o n s e n t e n c e . 
2 . T h i s p r o v i s i o n c o n c e r n s r e p r i e v e s . 
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p r o t e c t i o n of h e a l t h o r m o r a l s , for t h e p r o t e c t i o n of t h e r e p u t a t i o n o r r i g h t s ol o t h e r s , 
for p r e v e n t i n g t h e d i s c l o s u r e of i n f o r m a t i o n r e c e i v e d in c o n f i d e n c e , o r for m a i n t a i n i n g 
t h e a u t h o r i t y a n d i m p a r t i a l i t y of t h e j u d i c i a r y . " 

A. C o n c e r n i n g t h e a l l e g e d a t t a c k s o n t h e n e w s p a p e r a n d p e r s o n s 
a s s o c i a t e d w i t h it 

38. T h e app l i can t s c la imed t h a t t he T u r k i s h a u t h o r i t i e s had , di rect ly 
or indirect ly, sough t to h inde r , p reven t a n d r e n d e r imposs ib le t h e 
p roduc t ion of Ozgiir Gundem by the e n c o u r a g e m e n t of or acquiescence in 
unlawful kil l ings a n d forced d i s a p p e a r a n c e s , by h a r a s s m e n t a n d 
i n t i m i d a t i o n of j o u r n a l i s t s and d i s t r i bu to r s , and by failure to provide any 
or any a d e q u a t e p ro t ec t i on for j o u r n a l i s t s a n d d i s t r i bu to r s w h e n t he i r lives 
were clearly in d a n g e r a n d desp i t e r e q u e s t s for such p ro tec t ion . 

T h e app l i can t s re l ied on the findings in the C o m m i s s i o n ' s r epo r t t h a t 
t h e r e was a d i s t u r b i n g p a t t e r n of a t t acks on pe r sons conce rned wi th Ozgiir 
Gundem and t h a t the a u t h o r i t i e s , t h r o u g h the i r fai lure to t ake m e a s u r e s of 
p ro tec t ion a n d to conduc t a d e q u a t e inves t iga t ions in re l a t ion to the 
a p p a r e n t p a t t e r n of a t t acks on Ozgiir Gundem and pe r sons connec t ed wi th 
it, did not comply wi th the i r posit ive obl iga t ion to secure to t he app l i can t s 
t he i r r i gh t to f r eedom of express ion g u a r a n t e e d u n d e r Art ic le 10 of the 
Conven t ion . 

39. T h e G o v e r n m e n t e m p h a s i s e d t h a t Ozgiir Gundem was the 
i n s t r u m e n t of t he t e r ro r i s t o rgan i sa t i on P K K a n d espoused the a im of 
t h a t o r g a n i s a t i o n to des t roy the t e r r i t o r i a l in t eg r i ty of T u r k e y by violent 
m e a n s . T h e y d i s p u t e d t h a t any re l iance could be placed on previous 
j u d g m e n t s of t he C o u r t or on t he Susu r luk r epo r t in d e d u c i n g t h a t 
t h e r e was any official complici ty in any al leged a t t a c k s . In pa r t i cu l a r , 
t he Susur luk r epo r t was not a jud ic ia l d o c u m e n t and had no p roba t ive 
va lue . 

T h e G o v e r n m e n t s u b m i t t e d t h a t t he C o m m i s s i o n based its f indings on 
g e n e r a l p r e s u m p t i o n s u n s u p p o r t e d by any evidence and t h a t the 
app l i can t s had not s u b s t a n t i a t e d t he i r c l a ims of a failure to p ro t ec t the 
lives a n d physical i n t eg r i ty of pe r sons a t t a c h e d to Ozgiir Gundem. Nor had 
they s u b s t a n t i a t e d t h a t t he pe r sons a t t a c k e d were r e l a t e d to the 
newspape r . T h e y d i s p u t e d t h a t any posit ive ob l iga t ion e x t e n d s to the 
p ro tec t ion a n d p r o m o t i o n of t he p r o p a g a n d a i n s t r u m e n t of a t e r ro r i s t 
o rgan i sa t ion bu t a s s e r t e d t h a t , in any event , necessa ry m e a s u r e s were 
t a k e n in r e sponse to individual c o m p l a i n t s , inves t iga t ions be ing car r ied 
out by public p ro secu to r s as r e q u i r e d . 

40. T h e C o u r t observes t h a t the G o v e r n m e n t have d i s p u t e d the 
C o m m i s s i o n ' s f indings c o n c e r n i n g t he p a t t e r n of a t t a c k s in gene ra l 
t e r m s w i thou t specifying which a r e , or in w h a t way they a r e , i n a c c u r a t e . 
It no tes t h a t t h e G o v e r n m e n t d e n y specifically t h a t any weight can be 
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given to the Susu r luk r epo r t and its desc r ip t ion of acqu iescence and 
connivance by S t a t e a u t h o r i t i e s in unlawful act ivi t ies , some of which 
t a r g e t e d Ozgiir Giindem a n d j o u r n a l i s t s , of w h o m M u s a A n t e r is 
specifically n a m e d . 

In i ts j u d g m e n t in the Ya§a case (Ya§a v. T u r k e y j u d g m e n t of 
2 S e p t e m b e r 1998, Reports 1998-VI, pp . 2437-38, §§ 95-96), in which it was 
a l leged t h a t t he secur i ty forces h a d connived in an a t t a c k on E§ref Ya§a 
and his uncle who were b o t h involved in t he sale and d i s t r ibu t ion of Ozgur 
Giindem in Diyarbak i r , the C o u r t found t h a t t he Susu r luk r epo r t did not 
provide a basis for e n a b l i n g t he p e r p e t r a t o r s of t he a t t ack on E§ref Ya§a 
a n d his uncle to be ident i f ied. It did find t h a t t he r e p o r t gave rise to 
ser ious concerns a n d t h a t it was not d i s p u t e d in the Ya§a case t h a t t h e r e 
had been a n u m b e r of ser ious a t t acks on j o u r n a l i s t s , n e w s p a p e r kiosks and 
d i s t r i bu to r s of Ozgiir Giindem. F u r t h e r m o r e , while t he Susu r luk r epo r t 
indeed m a y not be re l ied on for e s t ab l i sh ing to the r e q u i r e d s t a n d a r d of 
proof t h a t S t a t e officials were imp l i ca t ed in a n y p a r t i c u l a r inc iden t , t he 
C o u r t cons iders t h a t t he r epo r t , which was d r a w n u p a t the r e q u e s t of 
t he P r i m e M i n i s t e r and which he dec ided should be m a d e publ ic , m u s t be 
r e g a r d e d as a ser ious a t t e m p t to provide in fo rma t ion on a n d analyse 
p r o b l e m s assoc ia ted wi th t he fight aga ins t t e r r o r i s m from a g e n e r a l 
perspec t ive a n d to r e c o m m e n d prevent ive a n d inves t igat ive m e a s u r e s . 
O n t h a t bas is , t he r epo r t can be re l ied on as provid ing fac tual 
s u b s t a n t i a t i o n of t he fears exp res sed by the app l i can t s from 1992 
onwards t h a t t he n e w s p a p e r a n d pe r sons assoc ia ted wi th it we re at risk 
from unlawful violence. 

4 1 . H a v i n g r e g a r d to t he p a r t i e s ' submiss ions and the findings of the 
C o m m i s s i o n in its r epo r t , t he C o u r t is sat isf ied t h a t from 1992 to 1994 
t h e r e were n u m e r o u s inc iden ts of violence, inc lud ing kil l ings, a s sau l t s 
a n d a r s o n a t t a c k s , involving t h e n e w s p a p e r a n d j o u r n a l i s t s , d i s t r i b u t o r s 
and o t h e r pe r sons assoc ia ted with it. T h e conce rns of the n e w s p a p e r a n d 
its fears t h a t it was t he vict im of a conce r t ed c a m p a i g n to l e r a t ed , if not 
approved , by S t a t e officials, we re b r o u g h t to t h e a t t e n t i o n of t he 
a u t h o r i t i e s (see p a r a g r a p h s 14-15 above) . It does not a p p e a r , however , 
t h a t any m e a s u r e s were t a k e n to inves t iga te th is a l lega t ion . Nor did t he 
a u t h o r i t i e s r e spond by a n y pro tec t ive m e a s u r e s , save in two ins t ances (see 
p a r a g r a p h 16 above) . 

42. T h e C o u r t has long held t h a t , a l t h o u g h t he essen t ia l object of 
m a n y provis ions of t he C o n v e n t i o n is to p ro t ec t t he individual aga ins t 
a r b i t r a r y in t e r f e rence by publ ic a u t h o r i t i e s , t h e r e m a y in add i t ion be 
posit ive ob l iga t ions i n h e r e n t in an effective respec t of t he r igh t s 
conce rned . It has found t h a t such ob l iga t ions may ar ise u n d e r Art ic le 8 
(see, a m o n g s t o t h e r s , the G a s k i n v. t he U n i t e d K i n g d o m j u d g m e n t of 
7 J u l y 1989, Ser ies A no. 160, pp . 17-20, §§ 42-49) and Art ic le 11 (see t h e 
P l a t t f o rm "Arz te fur d a s L e b e n " v. A u s t r i a j u d g m e n t of 21 J u n e 1988, 
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Ser ies A no. 139, p . 12, § 32) . Ob l iga t ions to t ake s t eps to u n d e r t a k e 
effective inves t iga t ions have also b e e n found to acc rue in t h e con tex t of 
Art ic le 2 (see, for e x a m p l e , t he M c C a n n and O t h e r s v. t he U n i t e d 
K i n g d o m j u d g m e n t of 27 S e p t e m b e r 1995, Ser ies A no. 324, p . 49, § 161) 
a n d Art ic le 3 (see the Assenov and O t h e r s v. Bu lga r i a j u d g m e n t of 
28 O c t o b e r 1998, Reports 1998-VIII, p . 3290, § 102), whi le a positive 
obl iga t ion to t a k e s t eps to p ro tec t life m a y also exist u n d e r Ar t ic le 2 (see 
t he O s m a n v. t he U n i t e d K i n g d o m j u d g m e n t of 28 O c t o b e r 1998, Reports 
1998-VIII, pp . 3159-61, §§ 115-17). 

43 . T h e C o u r t recal ls t he key i m p o r t a n c e of f reedom of express ion as 
one of the p recond i t ions for a func t ion ing democracy . G e n u i n e , effective 
exercise of th is f reedom does not d e p e n d mere ly on the S t a t e ' s d u t y not to 
i n t e r f e r e , bu t may r equ i r e positive m e a s u r e s of p ro t ec t ion , even in t he 
sphe re of re la t ions b e t w e e n individuals (see mutatis mutandis, t h e X and Y 
v. the N e t h e r l a n d s j u d g m e n t of 26 M a r c h 1985, Ser ies A no. 9 1 , p . 11, § 23). 
In d e t e r m i n i n g w h e t h e r or not a posi t ive obl igat ion exis ts , r e g a r d mus t be 
had to t he fair ba lance t h a t has to be s t ruck be tween the g e n e r a l i n t e re s t of 
t h e c o m m u n i t y and the i n t e r e s t s of t he individual , t he sea rch for which is 
i n h e r e n t t h r o u g h o u t t he Conven t i on . T h e scope of this obl iga t ion will 
inevi tably vary, having r ega rd to t he divers i ty of s i tua t ions ob t a in ing in 
C o n t r a c t i n g S t a t e s , the difficulties involved in policing m o d e r n societies 
a n d the choices which m u s t be m a d e in t e r m s of pr ior i t i es a n d resources . 
N o r m u s t such an obl iga t ion be i n t e r p r e t e d in such a way as to impose an 
impossible or d i s p r o p o r t i o n a t e b u r d e n on the a u t h o r i t i e s (see, a m o n g o t h e r 
a u t h o r i t i e s , t he Rees v. the U n i t e d K i n g d o m j u d g m e n t of 17 O c t o b e r 1986, 
Ser ies A no. 106, p . 15, § 37, a n d the O s m a n v. the U n i t e d K i n g d o m 
j u d g m e n t c i ted above, pp . 3159-60, § 116). 

44. In the p r e s e n t case , t he a u t h o r i t i e s were aware t h a t Ozgiir Giindem, 
and persons assoc ia ted wi th it, had been subject to a ser ies of violent acts 
a n d t h a t the app l i can t s feared tha t t hey were be ing t a r g e t e d de l ibe ra te ly 
in efforts to p reven t the publ ica t ion a n d d i s t r ibu t ion of t he n e w s p a p e r . 
However , t he vast major i ty of the pe t i t ions and r e q u e s t s for p ro tec t ion 
s u b m i t t e d by the n e w s p a p e r or its staff r e m a i n e d u n a n s w e r e d . T h e 
G o v e r n m e n t have only b e e n able to identify one pro tec t ive m e a s u r e 
conce rn ing the d i s t r i bu t ion of t he n e w s p a p e r which was t a k e n whi le the 
n e w s p a p e r was still in ex i s tence . T h e s teps t a k e n af ter the b o m b a t t a c k at 
t h e I s t anbu l office in D e c e m b e r 1994 conce rned the n e w s p a p e r ' s 
successor . T h e C o u r t finds, hav ing r e g a r d to t h e se r iousness of the 
a t t a c k s and t he i r w i d e s p r e a d n a t u r e , t ha t the G o v e r n m e n t c a n n o t rely on 
the inves t iga t ions o rde r ed by individual publ ic p rosecu to r s in to specific 
inc iden ts . It is not convinced by the G o v e r n m e n t ' s con t en t i on t h a t these 
inves t iga t ions provided a d e q u a t e or effective responses to t he app l i c an t s ' 
a l l ega t ions t h a t t h e a t t a c k s w e r e p a r t of a c o n c e r t e d c a m p a i g n which was 
suppo r t ed , or t o l e r a t ed , by t he a u t h o r i t i e s . 
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45 . T h e C o u r t has no t ed t he G o v e r n m e n t ' s submiss ions conce rn ing its 
s t rongly held convict ion t h a t Ozgiir Gundem and its staff s u p p o r t e d t he P K K 
a n d ac t ed as i ts p r o p a g a n d a tool . T h i s does no t , even if t r u e , provide a 
jus t i f i ca t ion for failing to t ake s teps effectively to inves t iga te and , w h e r e 
necessary , provide p ro t ec t i on aga ins t unlawful ac ts involving violence. 

46. T h e C o u r t concludes t h a t t he G o v e r n m e n t have failed, in t h e 
c i r c u m s t a n c e s , to comply wi th the i r posit ive obl igat ion to p ro tec t Ozgiir 
Gundem in t he exerc ise of i ts f reedom of express ion . 

B. C o n c e r n i n g the p o l i c e o p e r a t i o n at t h e Ozgiir Gundem p r e m i s e s 
in I s t a n b u l o n 10 D e c e m b e r 1993 

47. T h e app l i can t s rel ied on t he f indings in t he C o m m i s s i o n ' s r epo r t 
t h a t the s e a r c h - a n d - a r r e s t ope ra t i on c o n d u c t e d on the p r e m i s e s of Ozgiir 
Gundem in I s t anbu l , d u r i n g which all the employees were d e t a i n e d and t h e 
archives , l ibrary and a d m i n i s t r a t i v e d o c u m e n t s seized, disclosed an 
in t e r f e rence wi th the n e w s p a p e r ' s f r eedom of express ion for which t h e r e 
was no convincing jus t i f ica t ion . In the i r submiss ions to t he C o m m i s s i o n , 
t h e y s t a t e d t h a t t h e r e w e r e innocen t exp l ana t i ons for t h e a l legedly 
i n c r i m i n a t i n g m a t e r i a l found on the p r e m i s e s (see p a r a g r a p h 36 (i) of 
the C o m m i s s i o n ' s r e p o r t ) . 

48 . T h e G o v e r n m e n t po in ted to the m a t e r i a l s seized d u r i n g t h e 
search , inc lud ing injection ki ts , gas m a s k s , an E R N K rece ip t and t h e 
iden t i ty ca rd of a d e a d soldier , which, they s u b m i t t e d , w e r e i nd i spu tab l e 
proof of t he links b e t w e e n the n e w s p a p e r a n d the P K K . T h e y re fe r red to 
t he convict ion on 12 D e c e m b e r 1996 of the ed i to r Gurbe t e l l i Ersoz a n d 
m a n a g e r Ali Riza Ha l i s for a id ing the P K K . T h e y also a s s e r t e d t h a t , of 
t he 107 pe r sons a p p r e h e n d e d at the I s t anbu l office, 40 could c la im no 
connec t ion wi th t he n e w s p a p e r , which gave add i t iona l g r o u n d s for 
suspic ions of compl ic i ty w i t h t h e t e r ro r i s t o r g a n i s a t i o n . 

49. T h e C o u r t finds t h a t t he ope ra t i on , which r e su l t ed in n e w s p a p e r 
p roduc t ion be ing d i s r u p t e d for two days , cons t i t u t ed a ser ious in t e r f e rence 
wi th the app l i c an t s ' f reedom of express ion . It accep ts t h a t t he o p e r a t i o n 
was c o n d u c t e d accord ing to a p r o c e d u r e "p resc r ibed by law" for t he 
pu rpose of p r e v e n t i n g c r i m e and d i so rde r wi th in t he m e a n i n g of t he 
second p a r a g r a p h of Art ic le 10. It does not , however , find tha t a m e a s u r e 
of such d i m e n s i o n was p r o p o r t i o n a t e to th is a im . No jus t i f ica t ion has been 
provided for t he se izure of t h e n e w s p a p e r ' s a rchives , d o c u m e n t a t i o n and 
l ibrary. Nor has the C o u r t received an e x p l a n a t i o n for t he fact t h a t every 
pe r son found on the n e w s p a p e r ' s p r e m i s e s had been t a k e n in to cus tody, 
inc lud ing t h e cook, c l e a n e r a n d h e a t i n g e n g i n e e r . T h e p r e s e n c e of forty 
pe r sons who w e r e not employed by the n e w s p a p e r is not , in itself, evidence 
of any s in is ter pu rpose or of t he commiss ion of any offence. 
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50. As s t a t ed in t he C o m m i s s i o n ' s r epo r t , t he necess i ty for any 
res t r i c t ion in t he exerc ise of f r eedom of express ion m u s t be convincingly 
es tab l i shed (see , a m o n g o t h e r a u t h o r i t i e s , t he O t t o - P r e m i n g e r - I n s t i t u t v. 
A u s t r i a j u d g m e n t of 20 S e p t e m b e r 1994, Ser ies A no. 295-A, p . 19, § 50) . 
T h e C o u r t concludes t h a t t he sea rch ope ra t i on , as c o n d u c t e d by t h e 
a u t h o r i t i e s , has not been shown to be necessary , in a d e m o c r a t i c society, 
for t he i m p l e m e n t a t i o n of any l eg i t ima te a im. 

C. C o n c e r n i n g t h e legal m e a s u r e s t a k e n in r e s p e c t o f i s s u e s o f 
t h e n e w s p a p e r 

1. The applicants 

5 1 . T h e app l i can t s c la imed t h a t t he G o v e r n m e n t had also sought to 
h inder , p reven t a n d r e n d e r imposs ib le t he p roduc t ion and d i s t r ibu t ion of 
Ozgur Giindem by m e a n s of unjust i f ied legal p roceed ings . T h e y adop ted 
t he f indings in t he C o m m i s s i o n ' s r epor t t h a t m a n y of t he p rosecu t ions 
b r o u g h t aga ins t the n e w s p a p e r in respec t of t he c o n t e n t s of a r t ic les and 
news r epo r t s were unjust i f ied and d i sp ropo r t i ona t e in the i r effects. T h e y 
s u b m i t t e d tha t the C o m m i s s i o n had ana lysed t h o r o u g h l y a 
r e p r e s e n t a t i v e s a m p l e of p rosecu t ions in the light of the principles 
e s t ab l i shed by t h e C o u r t and had found t h a t most of the i m p u g n e d 
ar t ic les con t a ined no i n c i t e m e n t to violence or c o m m e n t s likely to 
e x a c e r b a t e the s i tua t ion which could have jus t i f ied the m e a s u r e s 
imposed . 

2. The Government 

52. T h e G o v e r n m e n t s u b m i t t e d t h a t t he C o m m i s s i o n was selective in 
t he m a n n e r in which it e x a m i n e d d o m e s t i c cour t decis ions conce rn ing 
the Ozgur Giindem pub l ica t ions . It was f u r t h e r m o r e s impl is t ic , in the i r 
view, to cons ide r t h a t only words d i rec t ly a n d express ly inc i t ing to 
violence m i g h t jus t i f iably be p roh ib i t ed , an a p p r o a c h which the 
C o m m i s s i o n had t a k e n in e x a m i n i n g t he ar t ic les . Impl i ed , covert and 
veiled messages could equal ly have a nega t ive i m p a c t . T h e G o v e r n m e n t 
a r g u e d t h a t the cor rec t tes t was to e x a m i n e the ac tua l d a n g e r caused by 
the publ ica t ion . T h e y also c o n t e n d e d tha t the i n t e n t i o n of the 
newspape r , namely , t h a t of a c t i n g as a tool of p r o p a g a n d a for the P K K 
a n d of s u p p o r t i n g its a im of e n d a n g e r i n g t h e t e r r i t o r i a l in t eg r i ty of 
T u r k e y , was crucial in this a s s e s s m e n t . It is for the domes t i c 
a u t h o r i t i e s who a r e in con tac t wi th t he vi tal forces of the i r coun t r i e s to 
d e t e r m i n e w h e t h e r safety or secur i ty is t h r e a t e n e d and the C o n t r a c t i n g 
S t a t e m u s t enjoy a wide m a r g i n of app rec i a t i on in any supervis ion 
ca r r i ed out by S t r a s b o u r g . 
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3. The Commission 

53. In its r epo r t , the C o m m i s s i o n e x a m i n e d twenty-one cour t decisions 
conce rn ing p rosecu t ions in respec t of th i r ty - two ar t ic les and news r e p o r t s . 
T h e s e p rosecu t ions r e l a t ed to var ious offences: insu l t ing t he S t a t e and the 
mi l i t a ry a u t h o r i t i e s (Article 159 of the C r i m i n a l C o d e ) , p rovoking racial 
and reg iona l host i l i ty (Article 312 of t he C r i m i n a l C o d e ) , r e p o r t i n g 
s t a t e m e n t s of the PICK (sect ion 6 of the P r e v e n t i o n of T e r r o r i s m Act 
1991), identifying officials a p p o i n t e d to fight t e r r o r i s m (sect ion 6 of t he 
1991 Act ) , and publ i sh ing s e p a r a t i s t p r o p a g a n d a (sect ion 8 of t he 1991 
Act ) . T h e p rosecu t ions r e s u l t e d in convict ions involving pr i son t e r m s , 
fines a n d closure of t he newspape r . T h e C o m m i s s i o n found t h a t the 
c r imina l convict ions and the impos i t ion of s en t ences could be jus t i f ied 
only in respec t of t h r e e issues. I ts s u m m a r i e s of t he ar t ic les a n d cour t 
decis ions a r e con ta ined in its r epo r t ( p a r a g r a p h s 160-237). 

4. The Court's assessment 

54. T h e C o u r t , firstly, sees no reason for cr i t ic is ing t he a p p r o a c h 
a d o p t e d by the C o m m i s s i o n which consis ted in se lec t ing d o m e s t i c 
decis ions for e x a m i n a t i o n . T h e C o m m i s s i o n reviewed the m a t e r i a l and 
in fo rma t ion provided by t h e pa r t i e s , inc lud ing the convict ions and 
acqu i t t a l s involved. Given t h e n u m b e r of p rosecu t ions a n d decis ions , a 
de t a i l ed analysis of all cases would have been imprac t i cab l e . T h e 
C o m m i s s i o n identif ied decis ions ref lec t ing t he different c r imina l 
offences at s t ake in the d o m e s t i c cases . T h e ar t ic les e x a m i n e d var ied in 
subject m a t t e r a n d form a n d inc luded news r epo r t s on different subjects , 
in terv iews, a book review a n d a ca r toon . T h e G o v e r n m e n t have not 
provided any r eason for ho ld ing t h a t this se lect ion was biased, 
u n r e p r e s e n t a t i v e or o therwise gave a d i s t o r t ed p ic tu re ; nor did they 
identify any cour t decis ions or ar t ic les which should have b e e n e x a m i n e d 
ins t ead . 

55. T h e C o u r t t he re fo re accepts t he a p p r o a c h t a k e n by the 
C o m m i s s i o n a n d will e x a m i n e w h e t h e r , in t he cases which t h e l a t t e r 
inc luded in its r epor t , the m e a s u r e s imposed disclose any viola t ion of 
Art icle 10 of the Conven t i on . 

56. It finds first t h a t , p r i m a facie, t h e s e m e a s u r e s c o n s t i t u t e d an 
in t e r f e rence wi th the f reedom of express ion wi th in t he m e a n i n g of the 
first p a r a g r a p h of Art ic le 10 a n d fall to be jus t i f ied in t e r m s of t he 
second p a r a g r a p h . Whi l e t he app l i can t s s u b m i t , in t he i r m e m o r i a l , t h a t 
t he provisions of the P r e v e n t i o n of T e r r o r i s m Act 1991 (see p a r a g r a p h s 
32-33 above) a r e so vague a n d po ten t i a l ly all-inclusive as to v iola te t he 
l e t t e r and spirit of Art ic le 10, t hey have not provided any precise 
a r g u m e n t as to why the m e a s u r e s in ques t ion should not be cons idered 
as "p resc r ibed by law". 
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T h e C o u r t recal ls t h a t it has a l ready cons ide red this point in previous 
j u d g m e n t s (see , for e x a m p l e , Siirek v. Turkey (no. 1) [ G C ] , no. 26682/95, 
§§ 45-46, E C H R 1999-IV and twelve o t h e r f reedom of express ion cases 
conce rn ing Tu rkey ) a n d found t h a t m e a s u r e s imposed p u r s u a n t to t h e 
1991 Act could be r e g a r d e d as "prescr ibed by law". T h e app l i can t s have 
provided no basis on which to a l t e r th is conclus ion. As in those o the r 
j u d g m e n t s , t he C o u r t the re fo re finds t h a t the m e a s u r e s t a k e n can be 
said to have p u r s u e d the l eg i t ima te a ims of p r o t e c t i n g na t iona l secur i ty 
a n d t e r r i t o r i a l in t eg r i ty and of p r e v e n t i n g c r ime a n d d i so rde r (see, for 
example , Shrek (no. 1) c i ted above, § 52) . 

57. T h e C o u r t shall now e x a m i n e w h e t h e r these m e a s u r e s were 
"necessa ry in a d e m o c r a t i c society" for achieving such a ims in t he light of 
the pr inc ip les e s t ab l i shed in its case- law (see , a m o n g r ecen t au tho r i t i e s , 
t he Z a n a v. T u r k e y j u d g m e n t of 25 N o v e m b e r 1997, Reports 1997-VII, 
pp . 2547-48, § 5 1 , a n d Siirek (no. 1) c i ted above, § 58). T h e s e may be 
s u m m a r i s e d as follows: 

(i) F r e e d o m of express ion cons t i t u t e s one of the essent ia l foundat ions 
of a d e m o c r a t i c society a n d one of t he basic condi t ions for i ts p rog res s and 
for each individual ' s self-fulfilment. Subject to p a r a g r a p h 2 of Art ic le 10, it 
e x t e n d s not only to " i n f o r m a t i o n " or " i d e a s " tha t a r e favourably received 
or r e g a r d e d as inoffensive or as a m a t t e r of indif ference, bu t also to those 
t h a t offend, shock or d i s t u r b . Such a r e t he d e m a n d s of t h a t p lu ra l i sm, 
to l e rance a n d b r o a d m i n d e d n e s s wi thou t which t h e r e is no "democra t i c 
society". As set for th in Art ic le 10, this f r eedom is subject to except ions 
which m u s t , however , be cons t rued str ict ly, a n d the need for any 
res t r i c t ions m u s t be es tab l i shed convincingly. 

(ii) T h e adjective "necessa ry" , w i th in t h e m e a n i n g of Art ic le 10 § 2, 
impl ies t he ex i s tence of a "p res s ing social need" . T h e C o n t r a c t i n g S ta te s 
have a c e r t a i n m a r g i n of app rec i a t i on in assess ing w h e t h e r such a need 
exis ts , bu t t h a t m a r g i n goes h a n d in h a n d with E u r o p e a n supervis ion, 
e m b r a c i n g bo th t he legis la t ion and the decisions apply ing it , even those 
given by an i n d e p e n d e n t cour t . T h e C o u r t is the re fore e m p o w e r e d to give 
the final ru l ing on w h e t h e r a " r e s t r i c t ion" is reconci lable wi th t he f reedom 
of express ion p ro t ec t ed by Ar t ic le 10. 

(iii) In exerc i s ing its superv isory ju r i sd ic t ion , t he C o u r t m u s t look a t 
t he i n t e r f e r ence in t he light of t he case as a whole , inc lud ing the con ten t of 
t he i m p u g n e d s t a t e m e n t s a n d the con tex t in which they were m a d e . In 
pa r t i cu l a r , it m u s t d e t e r m i n e w h e t h e r the in t e r f e rence was 
" p r o p o r t i o n a t e to t he l eg i t ima t e a ims p u r s u e d " a n d w h e t h e r t he reasons 
adduced by the na t i ona l au tho r i t i e s to just ify it a re " re levan t and 
sufficient". In do ing so, t he C o u r t has to satisfy itself t h a t t he na t iona l 
au tho r i t i e s appl ied s t a n d a r d s which were in conformi ty wi th the 
pr inciples e m b o d i e d in Art ic le 10 and , moreove r , t h a t they based 
themse lves on an accep tab le a s s e s s m e n t of t h e re levan t facts. 
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58. As these cases also conce rn m e a s u r e s aga ins t n e w s p a p e r 
pub l ica t ions , t hey m u s t equal ly be seen in the l ight of t he essen t ia l role 
played by the press for e n s u r i n g the p r o p e r func t ion ing of d e m o c r a c y (see, 
a m o n g m a n y o t h e r a u t h o r i t i e s , t h e L ingens v. A u s t r i a j u d g m e n t of 8 J u l y 
1986, Ser ies A no. 103, p . 26, § 4 1 , a n d Fressoz and Roire v. France [ G C ] , 
no. 29183/95 , § 45, E C H R 1999-1). Whi le the press m u s t not ove r s t ep 
the bounds set , inter alia, for t he p ro t ec t i on of the vital i n t e r e s t s of t he 
S t a t e , such as t h e p ro t ec t i on of na t iona l secur i ty or t e r r i t o r i a l in t eg r i ty 
aga ins t t h e t h r e a t of violence or t he p reven t ion of d i sorder or c r i m e , 
it is neve r the le s s i n c u m b e n t on t he press to convey in fo rma t ion a n d ideas 
on poli t ical issues , even divisive ones . Not only has t he press t he t ask of 
i m p a r t i n g such in fo rma t ion a n d ideas ; t he publ ic has a r ight to receive 
t h e m . F r e e d o m of the press affords t he public one of the best m e a n s of 
d iscover ing and fo rming a n opinion of the ideas and a t t i t u d e s of poli t ical 
l eade r s (see the L ingens j u d g m e n t ci ted above, p . 26, §§ 41-42). 

(a) Prosecutions concerning the offence of insult ing the State and the 
military authorit ies (Article 159 of the Criminal Code) 

59. T h e C o m m i s s i o n e x a m i n e d in this con tex t t h r e e ar t ic les 
conce rn ing the a l leged d e s t r u c t i o n of houses in Lice by t h e security-
forces, which led to the impos i t ion of a pr i son s en t ence o f t e n m o n t h s a n d 
a fifteen-day c losure o rde r , a n d a c a r t o o n dep ic t ing the T u r k i s h Republ ic 
as a f igure label led "kahpe , which e n t a i l e d t he impos i t ion of a fine, a t en -
m o n t h pr ison t e r m and a fifteen-day closure o r d e r (see p a r a g r a p h s 161-66 
of the C o m m i s s i o n ' s r e p o r t ) . 

60. T h e C o u r t r e i t e r a t e s t h a t t he d o m i n a n t posi t ion enjoyed by the 
S t a t e au tho r i t i e s m a k e s it neces sa ry for t h e m to display r e s t r a i n t in 
r e s o r t i n g to c r imina l p roceed ings . T h e a u t h o r i t i e s of a d e m o c r a t i c S t a t e 
m u s t t o l e r a t e cr i t ic ism, even if it m a y be r e g a r d e d as provocat ive or 
insu l t ing . T h e C o u r t no tes , in respec t of t he ar t ic les conce rn ing the 
d e s t r u c t i o n in Lice, t h a t a l l ega t ions of securi ty-force involvement were 
c i r cu la t ing widely and indeed a r e t he subject of p roceed ings in 
S t r a s b o u r g (see, for e x a m p l e , the case of Ayder a n d O t h e r s v. T u r k e y , 
now p e n d i n g before t he C o u r t , app l ica t ion no. 23656/94, C o m m i s s i o n ' s 
r e p o r t of 21 O c t o b e r 1999, u n p u b l i s h e d ) . T h e C o m m i s s i o n also found 
t h a t t he t e r m s of t he ar t ic le were fac tua l in c o n t e n t a n d e m o t i o n a l , but 
not offensive, in t one . In respec t of the ca r toon , it no te s t h a t t he d o m e s t i c 
cour t re jec ted t he c la im t h a t it was i n t e n d e d as a j oke and found t h a t it 
disclosed " the c o n c e n t r a t e d n a t u r e of t he i n t e n t i o n to insul t" . T h e C o u r t 
does not find any convincing reason , however , for pena l i s ing any of these 
publ ica t ions as desc r ibed above. It a g r e e s wi th the C o m m i s s i o n ' s findings 

1. T h i s w o r d c o n v e y s a r a n g e of m e a n i n g s , i n c l u d i n g " p r o s t i t u t e " , " t r i c k y " , " d e c e i t f u l " . 
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t h a t t he m e a s u r e s t a k e n were not "necessa ry in a d e m o c r a t i c society" for 
t he pu r su i t of any l eg i t ima t e a i m . 

(b) Prosecutions concerning the offence of provoking racial and regional 
hostility (Article 312 of the Criminal Code) 

6 1 . T h e case e x a m i n e d u n d e r this h e a d i n g conce rned an ar t ic le 
desc r ib ing a l leged a t t a c k s by secur i ty forces on vi l lages in t he sou th -eas t 
a n d a t t a c k s m a d e by t e r ro r i s t s , inc lud ing the kill ing of an i m a m (see 
p a r a g r a p h s 167-69 of t h e C o m m i s s i o n ' s r e p o r t ) . T h e d o m e s t i c cour t , 
which imposed a fine a n d s ix teen m o n t h s ' i m p r i s o n m e n t on t he a u t h o r 
a n d issued a o n e - m o n t h c losure o rde r , r e fe r red to the m a n n e r in which 
the a r t ic le was w r i t t e n , t he r e a s o n why it was w r i t t e n a n d t h e social 
con tex t , w i thou t offering any exp lana t ion . T h e C o u r t no tes t h a t it d id 
not rely on any a l leged inaccuracy in the ar t ic le . T h e C o m m i s s i o n found 
t h a t t he a r t ic le was fac tual a n d of publ ic in t e re s t and t h a t it con ta ined n o 
e l e m e n t of i n c i t e m e n t to violence or over t suppo r t for t h e use of violence 
by the P K K . T h e C o u r t does not find r e l evan t a n d sufficient reasons for 
impos ing c r imina l convict ions a n d pena l t i e s in respec t of this a r t ic le a n d 
a g r e e s wi th t he C o m m i s s i o n t h a t t he in t e r f e rence was not jus t i f ied u n d e r 
Art ic le 10 § 2 of t he Conven t i on . 

(c) Prosecutions for reporting statements of the PKK (section 6 of the 
1991 Act) 

62. T h e C o m m i s s i o n reviewed seven cour t decis ions conce rn ing 
convict ions which w e r e imposed in respec t of e ight a r t ic les , and which 
involved fines and the confiscat ion of several i ssues of t he newspape r . 
T h e ar t ic les inc luded r e p o r t s of d e c l a r a t i o n s of P K K - r e l a t e d o rgan i sa t ions 
(for e x a m p l e , A R G K ) , s t a t e m e n t s , a speech a n d a n in terv iew with 
Abdu l l ah Oca l an , t he P K K leader , a s t a t e m e n t by the E u r o p e a n 
r e p r e s e n t a t i v e of t he P K K , an in te rv iew with O s m a n O c a l a n , a P K K 
c o m m a n d e r , a s t a t e m e n t by the Dev-Sol1 E u r o p e a n office, a n d a n 
in te rv iew wi th C e m i l Bayik, a P K K c o m m a n d e r (see p a r a g r a p h s 174-95 
of the C o m m i s s i o n ' s r e p o r t ) . 

63 . T h e C o u r t recal ls t h a t t he fact t h a t in terviews or s t a t e m e n t s were 
given by a m e m b e r of a p rosc r ibed o rgan i sa t i on canno t in itself just ify a n 
in t e r f e rence wi th t he n e w s p a p e r ' s f r eedom of express ion . Nor can the fact 
t h a t the in te rv iews or s t a t e m e n t s con t a in views s t rongly d i spa rag ing of 
g o v e r n m e n t policy. R e g a r d m u s t be had ins tead to t he words used and 
the con tex t in which they were pub l i shed , wi th a view to d e t e r m i n i n g 
w h e t h e r t h e t ex t s t a k e n as a whole c a n be cons ide red as inci t ing to 

1. "Dev-Sol" ( R e v o l u t i o n a r y Lef t ) is t h e n a m e c o m m o n l y u s e d t o r e f e r t o t h e e x t r e m e left-
w i n g a r m e d m o v e m e n t "Tiirkiye HalkKurlultqPartial Cepheri-Dnrimd Sol". 
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violence (see, for e x a m p l e , Siirek and Özdemir v. Turkey [ G C ] , nos. 23927/94 
a n d 24277/94, § 6 1 , 8 J u l y 1999, u n r e p o r t e d ) . 

64. T h e C o u r t a g r e e s wi th t he C o m m i s s i o n t h a t four of t he e ight 
ar t ic les c a n n o t be r e g a r d e d as inc i t ing to violence, in view of the i r 
c o n t e n t , tone a n d con tex t . In pa r t i cu l a r , it finds t h a t t h e s t a t e m e n t of 
t he Dev-Sol office in E u r o p e , which r ecoun t s a l leged police i l l - t r e a t m e n t 
of pe r sons at a T u r k i s h funera l in G e r m a n y , did not con ta in any m a t e r i a l 
r e levan t to publ ic -order concerns in T u r k e y . 

65. T h r e e ar t ic les were found by the C o m m i s s i o n to con ta in pas sages 
which advoca ted intensifying the a r m e d s t rugg le , glorified w a r a n d 
espoused the i n t en t ion to fight to t he last d rop of blood. T h e C o u r t 
ag rees t ha t , in the con tex t of the conflict in the sou th -eas t , t hese could 
r easonab ly be r e g a r d e d as e n c o u r a g i n g the use of violence (see , for 
example , Siirek (no. 1) c i ted above, §§ 61-62). Given also t he re la t ive ly 
light pena l t i e s imposed , the C o u r t finds t h a t the m e a s u r e s c o m p l a i n e d of 
were r ea sonab ly p r o p o r t i o n a t e to t he l eg i t ima t e a i m s of p r e v e n t i n g c r ime 
and d i so rde r a n d could be jus t i f ied as necessa ry in a d e m o c r a t i c society 
wi th in t he m e a n i n g of t he second p a r a g r a p h of Art ic le 10. 

(d) Prosecut ions for identifying officials participating in the fight against 
terrorism (section 6 of the 1991 Act) 

66. Five cour t decis ions conce rn ing six a r t ic les a r e l is ted u n d e r th i s 
h e a d i n g . Pena l t i e s inc luded fines, t he confiscat ion of issues and , in one 
in s t ance , a fifteen-day c losure o r d e r (see p a r a g r a p h s 199-215 of t he 
C o m m i s s i o n ' s r e p o r t ) . 

67. T h e C o u r t observes t h a t the convict ions a n d s en t ences h a d b e e n 
imposed because t he ar t ic les h a d ident i f ied by n a m e c e r t a i n officials in 
connec t ion wi th a l leged misconduc t , namely , t he d e a t h of t he son of a 
D E P ( D e m o c r a t i c Pa r ty ) c a n d i d a t e d u r i n g d e t e n t i o n , the a l l ega t ion of 
official acqu iescence in t he kil l ing of M u s a A n t e r , the forcible evacua t ion 
of vi l lages, t he i n t i m i d a t i o n of vi l lagers , the b o m b i n g of § t rnak a n d the 
revenge ki l l ing of two pe r sons af ter a P K K raid on a g e n d a r m e r i e 
h e a d q u a r t e r s . However , it is significant t h a t in two of t he ar t ic les t he 
officials n a m e d were not in fact a l leged to be responsib le for t he 
misconduc t bu t mere ly impl i ca ted in the s u r r o u n d i n g even ts . In 
pa r t i cu l a r , c o n c e r n i n g the d e a t h d u r i n g d e t e n t i o n , t he § i r n a k secur i ty 
d i r ec to r was ci ted as having previously r e a s s u r e d the family t h a t t he m a n 
would be r e l eased safely and the § i rnak chief publ ic p rosecu to r was 
r e p o r t e d as be ing unava i l ab le for c o m m e n t . Whi le t h r e e village g u a r d s 
were n a m e d in t he ar t ic le c o n c e r n i n g the revenge kill ing, it was a l leged 
t h a t t he g e n d a r m e s h a d killed t he two people . 

68 . It is t r u e t h a t t h e o t h e r t h r e e ar t ic les a l leged ser ious misconduc t 
by t h e officials n a m e d a n d were capab le of expos ing t h e m to public 
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c o n t e m p t . However , as for t he o t h e r a r t i c les , the t r u t h of the i r c o n t e n t was 
a p p a r e n t l y not a factor t a k e n in to accoun t and , if t r u e , t he m a t t e r s 
desc r ibed w e r e of publ ic i n t e r e s t . N o r was it t a k e n in to accoun t t h a t t h e 
n a m e s of the officials and the i r role in f ight ing t e r r o r i s m were a l ready in 
t he public d o m a i n . T h u s , the governor of t he s a t e of e m e r g e n c y region 
who was n a m e d in one ar t ic le was a publ ic figure in t he reg ion , while t he 
g e n d a r m e r i e c o m m a n d e r s and village g u a r d s n a m e d in the o t h e r ar t ic les 
would have been well known in the i r d i s t r ic t s . T h e i n t e r e s t in p ro t ec t i ng 
the i r iden t i ty was subs t an t i a l l y d imin i shed , t he re fo re , a n d the po ten t ia l 
d a m a g e which t h e r e s t r i c t ion a i m e d a t p r e v e n t i n g was m i n i m a l . To the 
e x t e n t , t he re fo re , t h a t the a u t h o r i t i e s had re levant r easons to impose 
c r imina l sanc t ions , t he se could not be r e g a r d e d as sufficient to just ify the 
res t r i c t ions placed on the n e w s p a p e r ' s f reedom of express ion (see, for 
e x a m p l e , Siirek v. Turkey (no. 2) [ G C ] , no. 24122/94, §§ 37-42, 8 J u l y 1999, 
u n r e p o r t e d ) . Accordingly, these m e a s u r e s could not be jus t i f ied in t e r m s 
of Art ic le 10 § 2 of t h e Conven t i on . 

(e) Prosecutions for statements const i tut ing separatist propaganda 
(section 8 of the 1991 Act) 

69. U n d e r th is h e a d i n g , the C o m m i s s i o n ident i f ied six cour t decisions 
conce rn ing twelve a r t ic les . T h e pena l t i e s imposed upon conviction 
inc luded pr ison t e r m s of twenty m o n t h s a n d two yea r s , fines, confiscation 
of issues and , in one i n s t ance , a o n e - m o n t h c losure o r d e r (see p a r a g r a p h s 
218-317 of t he C o m m i s s i o n ' s r e p o r t ) . 

70. T h e C o u r t observes t h a t the ar t ic les in ques t i on included repor t s 
on economic or social m a t t e r s (for e x a m p l e , a d a m projec t , publ ic h e a l t h ) , 
c o m m e n t a r i e s on his tor ical d e v e l o p m e n t s in the s o u t h - e a s t e r n region, a 
d e c l a r a t i o n c o n d e m n i n g t o r t u r e a n d m a s s a c r e s in T u r k e y a n d cal l ing for 
a d e m o c r a t i c so lu t ion , and accounts of a l leged d e s t r u c t i o n of villages in 
the sou th -eas t . T h e C o u r t no tes t h a t t he use of t he t e r m " K u r d i s t a n " in 
a con tex t which impl ies t h a t it should be , or is, s e p a r a t e from the t e r r i to ry 
of T u r k e y , and the c la ims by persons to exercise a u t h o r i t y on beha l f of t ha t 
ent i ty , may be highly provocat ive to t he au tho r i t i e s . However , the public 
has the right to be in formed of different perspec t ives on the s i tua t ion in 
sou th -eas t T u r k e y , i r respec t ive of how u n p a l a t a b l e those perspec t ives 
a p p e a r to the a u t h o r i t i e s . T h e C o u r t is not convinced t h a t , even aga ins t 
t he b a c k g r o u n d of ser ious d i s t u r b a n c e s in t he reg ion , express ions which 
a p p e a r to suppor t t he idea of a s e p a r a t e K u r d i s h en t i ty m u s t be r ega rded 
as inevi tably e x a c e r b a t i n g t he s i tua t ion . Whi le several of t he a r t ic les were 
highly cri t ical of t he a u t h o r i t i e s a n d a t t r i b u t e d unlawful conduct to the 
secur i ty forces, s o m e t i m e s in colourful a n d d e r o g a t o r y t e r m s , t he C o u r t 
n o n e t h e l e s s finds t h a t they canno t be r easonab ly r e g a r d e d as advoca t ing 
or inc i t ing t he use of violence. H a v i n g r e g a r d to t h e sever i ty of t h e 
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pena l t i e s , it concludes t h a t t he res t r i c t ions imposed on the n e w s p a p e r ' s 
f reedom of express ion disclosed in these cases were d i s p r o p o r t i o n a t e to 
t he a im p u r s u e d and canno t be jus t i f ied as "necessa ry in a d e m o c r a t i c 
society". 

D . C o n c l u s i o n 

71. T h e C o u r t concludes t h a t the r e s p o n d e n t S t a t e has failed to t ake 
a d e q u a t e pro tec t ive a n d invest igat ive m e a s u r e s to p ro tec t Ozgiir Gundem's 
exercise of i ts f reedom of express ion a n d t h a t it has imposed m e a s u r e s on 
t he newspape r , t h r o u g h the s e a r c h - a n d - a r r e s t o p e r a t i o n of 10 D e c e m b e r 
1993 and t h r o u g h n u m e r o u s p rosecu t ions a n d convict ions in respec t of 
issues of t he n e w s p a p e r , which were d i s p r o p o r t i o n a t e a n d unjust i f ied in 
t h e p u r s u i t of any l eg i t ima t e a im . As a resu l t of t h e s e c u m u l a t i v e fac tors , 
t he n e w s p a p e r ceased publ ica t ion . Accordingly, t he re has been a b r e a c h of 
Art ic le 10 of the Conven t i on . 

III. ALLEGED V I O L A T I O N O F A R T I C L E 14 O F T H E C O N V E N T I O N 

72. T h e app l i can t s c la imed t h a t t he m e a s u r e s imposed on Ozgiir 
Giindem disclosed d i sc r imina t ion , invoking Art ic le 14 of t he Conven t i on 
which provides : 

" T h e e n j o y m e n t of t h e r i g h t s a n d f r e e d o m s se t fo r th in ( t h e ] C o n v e n t i o n s h a l l b e 
s e c u r e d w i t h o u t d i s c r i m i n a t i o n on a n y g r o u n d s u c h a s s e x , r a c e , c o l o u r , l a n g u a g e , 
r e l i g i o n , po l i t i ca l o r o t h e r o p i n i o n , n a t i o n a l o r social o r i g i n , a s s o c i a t i o n w i t h a n a t i o n a l 
m i n o r i t y , p r o p e r t y , b i r t h o r o t h e r s t a t u s . " 

73. T h e app l i can t s asked the C o u r t to recons ider t he opin ion , 
expressed in t he C o m m i s s i o n ' s r epo r t , t h a t t he i r c o m p l a i n t s of 
d i s c r imina t i on were u n s u b s t a n t i a t e d . T h e y s u b m i t t e d t h a t t he finding of 
a viola t ion of Art ic le 10 s u p p o r t e d t he conclusion t h a t they had suffered 
d i sc r imina t ion on the g r o u n d s of the i r na t iona l or igin and associa t ion wi th 
a na t i ona l minor i ty . T h e y a r g u e d t h a t any express ion of K u r d i s h iden t i ty 
was t r e a t e d by the a u t h o r i t i e s as advocacy of s e p a r a t i s m and P K K 
p r o p a g a n d a . In the absence of any jus t i f ica t ion for t he res t r ic t ive 
m e a s u r e s i m p o s e d wi th r e g a r d to m o s t of t h e a r t i c l es e x a m i n e d by t h e 
C o m m i s s i o n , these m e a s u r e s could only be exp la ined by p roh ib i t ed 
d i sc r imina t ion . 

74. T h e G o v e r n m e n t s u b m i t t e d t h a t t he a p p l i c a n t s ' c la ims of 
d i sc r imina t ion were u n s u b s t a n t i a t e d . 

75. T h e C o u r t recal ls t h a t it has found a violat ion of Art ic le 10 of t he 
Conven t i on . Howeve r , in r e a c h i n g the conclusion t h a t t he m e a s u r e s 
imposed in respect of twen ty -n ine ar t ic les a n d news r epo r t s were not 
necessa ry in a d e m o c r a t i c society, it was satisfied tha t they p u r s u e d the 
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l eg i t ima te a i m s of p r o t e c t i n g na t iona l secur i ty and t e r r i to r i a l in tegr i ty or 
t ha t of t he p reven t ion of c r ime or d i so rder . T h e r e is no r eason to believe 
tha t t he res t r i c t ions on f reedom of express ion which r e su l t ed can be 
a t t r i b u t e d to a difference of t r e a t m e n t based on t h e a p p l i c a n t s ' na t iona l 
or igin or to associa t ion wi th a na t iona l minor i ty . Accordingly, the C o u r t 
concludes t h a t t h e r e has been no b r e a c h of Art ic le 14 of t he Conven t ion . 

IV. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

76. T h e app l i can t s c l a imed c o m p e n s a t i o n for p e c u n i a r y a n d non-
pecun ia ry d a m a g e as well as t he r e i m b u r s e m e n t of costs a n d expenses 
i ncu r r ed in the d o m e s t i c and C o n v e n t i o n p roceed ings . Ar t ic le 41 of t he 
Conven t ion provides : 

"II t h e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 
t h e r e t o , a n d if t h e i n t e r n a l law of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l l ows only-
p a r t i a l r e p a r a t i o n to be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n t o 
t h e i n j u r e d p a r t y . " 

A. P e c u n i a r y d a m a g e 

77. T h e app l i can t company , U l k e m Basin ve Yaytncil tk Sanayi T i ca re t 
L td , c l a imed t h a t it h a d suffered p e c u n i a r y loss t h r o u g h the p rosecu t ion 
a n d se izure of i ts daily p roduc t ion . Pr ior to the ac t ions of t he au tho r i t i e s , 
the n e w s p a p e r was sel l ing about 45,000 copies per day. C i r cu la t ion fell as a 
resu l t of the violat ions to a r o u n d 30,000 a n d t h e n ceased a l t o g e t h e r . T h e 
n e w s p a p e r was sold for 10,000 T u r k i s h l i ras (TRL) . T h e y the re fo re held 
t h a t it would be r ea sonab le to c la im the equ iva len t of one year ' s 
p r o d u c t i o n of t h e newspape r , n a m e l y T R L 110,000 mil l ion. 

T h e appl ican t c o m p a n y also c la imed t h a t it was r e q u i r e d to pay 
lawyers ' fees, t he costs of med ica l t r e a t m e n t and o t h e r expenses such as 
t rave l and c o m m u n i c a t i o n s incur red in r e spec t of a t t a c k s on and a r r e s t 
and t r ia l of c o r r e s p o n d e n t s , d i s t r i bu to r s a n d o t h e r worke r s . It was 
e s t i m a t e d t h a t t h e s e expenses a m o u n t e d to T R L 1,000 mill ion. T h e 
appl ican t c o m p a n y also pa id all the expenses in respec t of t he s even teen 
ed i to rs who w e r e r e m a n d e d in cus tody, inc lud ing lawyers ' fees to ta l l ing 
T R L 20,000 mil l ion. F u r t h e r m o r e , on 10 D e c e m b e r 1993, the 
n e w s p a p e r ' s offices in I s t anbu l , Diyarbak i r , B a t m a n , Elazig, V a n , Izmir , 
Agri , An ta lya a n d T a t v a n were ra ided a n d s e a r c h e d a n d archives and 
d o c u m e n t s seized. N o n e of these d o c u m e n t s were r e t u r n e d . T h e value of 
the d o c u m e n t s a n d archives was about T R L 10,000 mil l ion. T h e c la ims 
to ta l l ed T R L 141,000 mil l ion. 

T h e appl ican t c o m p a n y s t a t e d tha t it was u n a b l e to supply 
d o c u m e n t a r y evidence in respec t of the pecun ia ry loss as all the 
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d o c u m e n t s and records of t he newspape r , which had been r e t a i n e d by i ts 
successor Ozgtir (like, w e r e des t royed in t he b o m b i n g of t he bu i ld ing in 
D e c e m b e r 1994. 

78. T h e G o v e r n m e n t s t a t e d t h a t no c o m p e n s a t i o n was payab le as 
t h e r e h a d b e e n no violat ion of t he Conven t i on . However , even a s s u m i n g 
a viola t ion, the a m o u n t s c la imed by the app l i can t s were excessive, inf la ted 
a n d u n a c c e p t a b l e . 

79. T h e C o u r t observes tha t the app l ican t c o m p a n y is u n a b l e to 
p roduce a n y d o c u m e n t a r y suppor t of i ts c la ims for p e c u n i a r y loss. Nor 
has it a t t e m p t e d to specify as far as possible t he basis of c la ims for legal 
fees and med ica l a n d o t h e r expenses . T h e C o u r t is not satisfied t h a t t h e r e 
is a d i rec t causa l link b e t w e e n the f inding of a fai lure to p ro tec t or 
inves t iga te and the c la imed pecun ia ry losses in respec t of med ica l and 
o t h e r expenses . It also no tes t h a t t he c o m p a n y ' s c la ims r e l a t e to t he legal 
m e a s u r e s t a k e n aga ins t t he n e w s p a p e r as a whole , i r respec t ive of w h e t h e r 
t h e m e a s u r e has been found to be jus t i f ied or not . F u r t h e r , add i t iona l 
c la ims a r e m a d e for t h e se izure of a rchives and d o c u m e n t s in a n u m b e r 
of offices, a l t h o u g h the app l i can t c o m p a n y ' s subs t an t ive c o m p l a i n t s 
conce rned its h e a d q u a r t e r s in I s t anbu l . 

80. None the l e s s , t h e C o u r t accepts t h a t some p e c u n i a r y loss m u s t 
have flowed from the b r e a c h e s ident i f ied, bo th in r e l a t ion to t he sea rch 
a n d se izure of archives a n d d o c u m e n t s at t he I s t anbu l office a n d to t he 
unjust if ied res t r i c t ions disclosed by the p rosecu t ions a n d convict ions 
ident i f ied in this j u d g m e n t . It has also found t h a t the c u m u l a t i v e effects 
of t he b r e a c h e s r e s u l t e d in the n e w s p a p e r ceas ing publ ica t ion . M a k i n g a n 
a s s e s s m e n t on an equ i t ab l e basis , t he C o u r t awards t he app l ican t 
c o m p a n y T R L 9,000 mill ion. 

B. N o n - p e c u n i a r y d a m a g e 

81 . T h e app l ican t F a h r i F e r d a C e t i n c la imed 30,000 p o u n d s s te r l ing 
(GBP) for a cu t e d i s t r e s s , anx ie ty and m e n t a l suffering. H e al leged t h a t 
d u r i n g his d e t e n t i o n for t h i r t e e n days he was t o r t u r e d , a n d t h a t on 
re lease he was forced to flee T u r k e y , leaving his wife a n d ch i ld ren 
beh ind . 

82. T h e app l ican t Ya§ar Kaya also c la ims G B P 30,000. H e s t a t e d 
t h a t t he I s t anbu l Na t iona l Secur i ty C o u r t no. 5 imposed t e r m s of 
i m p r i s o n m e n t on h im for t he ar t ic les pub l i shed by h im in t he 
n e w s p a p e r . H e too was forced to flee a b r o a d , leaving his wife a n d 
ch i ld ren in T u r k e y , a n d so also u n d e r w e n t acu t e d i s t ress , anx ie ty and 
m e n t a l suffer ing. 

83 . T h e G o v e r n m e n t s t a t e d t h a t t h e a m o u n t s c l a imed were inf la ted 
and , if g r a n t e d , would a m o u n t to unjust e n r i c h m e n t . 
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84. T h e C o u r t recalls t h a t it has m a d e no findings u n d e r the 
Conven t ion r e g a r d i n g Fah r i F e r d a Ce t in ' s d e t e n t i o n or t he per iods of 
i m p r i s o n m e n t imposed on Ya§ar Kaya . It does not d o u b t , however , t h a t 
these app l i can t s suffered cons ide rab le anx ie ty a n d s t ress in respec t of t he 
b r e a c h e s es tab l i shed by the C o u r t . H a v i n g r e g a r d to o t h e r awards m a d e in 
cases aga ins t T u r k e y (see, for e x a m p l e , Ceylan v. Turkey [ G C ] , no. 23556/94, 
§ 50, E C H R 1999-IV, and Arslan v. Turkey [ G C ] , no. 23462/94, § 6 1 , 8 Ju ly 
1999, u n r e p o r t e d ) a n d ru l ing on an equ i t ab le basis , it awa rds the app l ican t s 
G B P 5,000 each . 

C. C o s t s a n d e x p e n s e s 

85. T h e app l i can t s c la imed legal fees a n d expenses for Mr O s m a n 
Erg in , w h o ac t ed for t he n e w s p a p e r in d o m e s t i c p roceed ings , b u t they 
have not suppl ied any de ta i l s . Similar ly , t hey have not provided de ta i l s 
of c la ims for fees a n d expenses of the T u r k i s h lawyers ass i s t ing t h e m . 
T h e y c la imed G P B 5,390 (less 5,595 F r e n c h frances (FRF) received in 
legal aid from the Counc i l of Eu rope ) for fees, expenses a n d costs 
i ncu r r ed by the i r U n i t e d K i n g d o m lawyers a n d G B P 7,500 in fees, 
G B P 1,710 in a d m i n i s t r a t i v e costs , G B P 12,125 in t r a n s l a t i o n costs 
a n d G B P 1,650 in t ravel expenses i ncu r r ed by the K u r d i s h H u m a n 
R i g h t s Project ( K H R P ) in ass i s t ing wi th t he app l ica t ion . In respec t of 
t h e h e a r i n g before t he C o u r t , t he app l i can t s c l a imed G B P 1,450 in 
fees a n d G B P 46 in a d m i n i s t r a t i v e costs (less F R F 3,600 received in 
legal a id) for t he i r U n i t e d K i n g d o m lawyers a n d also, in respec t of 
t h e costs and fees of the K H R P for the h e a r i n g , G B P 2,490 for fees, 
costs a n d expense s . 

86. T h e G o v e r n m e n t s u b m i t t e d tha t these c la ims were excessive, and 
t h a t inc identa l expenses , such as those c la imed by the K H R P , should not 
be accep t ed as th i s would inf la te t h e a w a r d in to unjus t e n r i c h m e n t . 

87. T h e C o u r t is not satisfied t h a t all t h e a m o u n t s c la imed in 
re spec t of the K H R P m a y be r e g a r d e d as necessar i ly i ncu r red , save in 
r e g a r d to t he t r a n s l a t i o n costs . T a k i n g in to accoun t awards m a d e in 
o t h e r cases , a n d m a k i n g a n equ i t ab le a s s e s s m e n t , the C o u r t awards 
G B P 16,000, less t he F R F 9,195 received by way of legal aid from the 
Counci l of E u r o p e . 

D . D e f a u l t i n t e r e s t 

88 . T h e C o u r t d e e m s it a p p r o p r i a t e to adop t t h e s t a t u t o r y r a t e of 
in t e re s t appl icab le in t he U n i t e d K i n g d o m at t he d a t e of adop t ion of t he 
p r e s e n t j u d g m e n t , which, accord ing to t he i n fo rma t ion avai lable to it, is 
7.5% per a n n u m . 
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F O R T H E S E R E A S O N S , T H E C O U R T 

1. Decides u n a n i m o u s l y to s t r ike t h e case ou t of t h e list in so far as it 
conce rns Gurbe t e l l i Ersoz; 

2. Holds u n a n i m o u s l y tha t t h e r e has b e e n a violat ion of Art ic le 10 of the 
Conven t ion ; 

3. Holds u n a n i m o u s l y tha t t h e r e has been no violat ion of Art ic le 14 of t he 
C o n v e n t i o n ; 

4. Holds by six votes to one : 
(a) t ha t t he r e s p o n d e n t S t a t e is to pay, w i th in t h r e e m o n t h s : 

(i) to the appl ican t c o m p a n y T R L 9,000,000,000 (nine t h o u s a n d 
mill ion T u r k i s h l i ras) ; 
(ii) to Fah r i F e r d a C e t i n a n d Ya§ar Kaya for non-pecun ia ry 
d a m a g e G B P 5,000 (five t h o u s a n d p o u n d s s te r l ing) each to be 
conver t ed in to T u r k i s h l iras a t t h e r a t e appl icable at the d a t e of 
del ivery of this j u d g m e n t ; 
(iii) to t he app l i can t s for costs a n d expenses G B P 16,000 (s ix teen 
t h o u s a n d pounds s te r l ing) less F R F 9,195 (nine t h o u s a n d one 
h u n d r e d a n d n ine ty five F r e n c h francs) to be conver t ed in to pounds 
s t e r l ing a t t he r a t e appl icable a t t he d a t e of del ivery of this 
j u d g m e n t ; 

(b) t h a t s imple in t e re s t at an a n n u a l r a t e of 7.5% shall be payable 
from the expiry of the a b o v e - m e n t i o n e d t h r e e m o n t h s unt i l s e t t l e m e n t ; 

5. Dismisses u n a n i m o u s l y t h e r e m a i n d e r of t he app l i c an t s ' c la ims for j u s t 
sa t is fact ion. 

Done in Engl ish , a n d de l ivered at a public h e a r i n g in the H u m a n Righ t s 
Bui ld ing , S t r a s b o u r g , on 16 M a r c h 2000. 

Vincen t B E R G E R M a t t i PELLONPÄÄ 

R e g i s t r a r P re s iden t 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n a n d Rule 74 § 2 of 
the Ru les of C o u r t , the par t ly d i s sen t ing opinion of M r Gölcüklü is 
a n n e x e d to this j u d g m e n t . 

M.P . 
V.B. 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E G O L C U K L U 

(Translation) 

T o my g r e a t r e g r e t , I a m u n a b l e to s h a r e t he conclusion r e a c h e d by the 
major i ty r e g a r d i n g the appl ica t ion of Art ic le 41 in th is case . Allow me to 
expla in . 

1. T h e app l i can t c o m p a n y a l leged t h a t it h a d s u s t a i n e d subs t an t i a l 
pecun ia ry d a m a g e as a resu l t of be ing subjec ted to p rosecu t ion , the 
seizure of its possess ions a n d o t h e r m e a s u r e s . In suppor t of its c la ims, it 
has a l leged only hypothe t ica l , i l lusory and i m a g i n a r y facts, wi thou t 
providing any evidence . In shor t , it was specu l a t i ng and , f u r t h e r m o r e , 
ce r t a in m a t t e r s re l ied on bore no re la t ion wha t soeve r to t he t r u t h . I shall 
refer to only one of the a l l ega t ions , so t h a t it can be seen in t h e light of a 
f inding of the E u r o p e a n C o m m i s s i o n of H u m a n Righ t s based on its own 
inves t iga t ion in a previous case . T h u s , accord ing to the appl ican t 
c o m p a n y , p r io r to t he ac t ions of t he a u t h o r i t i e s , t he n e w s p a p e r Ozgiir 
Giindem was sel l ing 45,000 copies per day. T h a t figure fell to 30,000 and 
the n e w s p a p e r d i s a p p e a r e d p e r m a n e n t l y as a resu l t of those ac t ions (see 
p a r a g r a p h 77 of the j u d g m e n t ) . T h a t accoun t is shown to be u n t r u e by the 
Commiss ion . T h e C o m m i s s i o n s t a t e d in its r e p o r t of 23 O c t o b e r 1998 in 
the case of Kihc, v. T u r k e y (appl ica t ion no. 22492/93 , § 176): "Ozgiir Giindem 
was a daily n e w s p a p e r ... with a na t iona l c i rcu la t ion of some thousand copies 
... In or abou t Apri l 1994, Ozgiir Giindem ceased publ ica t ion and was 
succeeded by a n o t h e r newspape r , Ozgiir (like ..." T h e difference be tween 
the a l leged figure a n d the C o m m i s s i o n ' s f igure is s t r ik ing . In addi t ion , 
Ozgiir Giindem d i s a p p e a r e d only in theory , since it was r ep laced by Ozgiir 
Ulke. T h a t clearly shows t he fanciful and specula t ive n a t u r e of t he claim 
for pecun ia ry d a m a g e in t he i n s t an t case . 

2. U n d e r i ts se t t l ed case-law, t he E u r o p e a n C o u r t of H u m a n Righ t s 
will a w a r d c o m p e n s a t i o n for p e c u n i a r y d a m a g e only if t he c la ims have 
been duly es tab l i shed a n d t h e r e is a n i m m e d i a t e and di rec t causa l link 
b e t w e e n t he facts a n d the al leged d a m a g e . T h a t ru le is i l l u s t r a t ed in the 
following e x a m p l e s t a k e n from j u d g m e n t s in cases aga ins t T u r k e y also 
conce rn ing Art ic le 10 of the Conven t ion . 

" 8 1 . W i t h r e g a r d to p e c u n i a r y d a m a g e , t h e D e l e g a t e of t h e C o m m i s s i o n s u g g e s t e d 
t h a t t h e C o u r t s h o u l d c o n s i d e r t h e q u e s t i o n of t h e a p p l i c a t i o n of A r t i c l e 50 in t h e l ight of 
t h e h y p o t h e t i c a l c h a r a c t e r of t h e a m o u n t c l a i m e d . H e left t h e q u e s t i o n of n o n - p e c u n i a r y 
d a m a g e t o t h e C o u r t ' s d i s c r e t i o n . Las t l y , w i t h r e g a r d to t h e s u m c l a i m e d for cos t s a n d 
e x p e n s e s , he m e n t i o n e d t h e p r o b l e m r a i s e d by t h e lack of s u p p o r t i n g d o c u m e n t s . 

82 . O n t h e q u e s t i o n of p e c u n i a r y d a m a g e , t h e C o u r t c o n s i d e r s in t h e first p l a c e t h a t 
it c a n n o t s p e c u l a t e a s to w h a t t h e o u t c o m e of p r o c e e d i n g s c o m p a t i b l e w i t h A r t i c l e 6 § 1 
w o u l d h a v e b e e n . It f u r t h e r n o t e s t h a t t h e r e is insuf f i c ien t p r o o f of a c a u s a l c o n n e c t i o n 
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b e t w e e n t h e b r e a c h of A r t i c l e 10 it h a s f o u n d a n d t h e loss of p r o f e s s i o n a l a n d 
c o m m e r c i a l i n c o m e a l l e g e d by t h e a p p l i c a n t . M o r e o v e r , t h e a p p l i c a n t ' s c l a i m s in 
r e s p e c t of p e c u n i a r y d a m a g e a r e not s u p p o r t e d by a n y e v i d e n c e w h a t s o e v e r . T h e C o u r t 
c a n t h e r e f o r e n o t a l l o w t h e m . " ( Inca l v. T u r k e y j u d g m e n t of 9 J u n e 1998, Reports of 

Judgments and Decisions 1998-IV, p . 1575) 

" 4 7 . T h e a p p l i c a n t s o u g h t 2 6 2 , 0 0 0 F r e n c h f r ancs ( F R F ) for p e c u n i a r y d a m a g e a n d 

F R F 5 0 0 , 0 0 0 for n o n - p e c u n i a r y d a m a g e . 

4 8 . T h e G o v e r n m e n t i nv i t ed t h e C o u r t t o d i s m i s s t h a t c l a i m . 

4 9 . A s M r C i r a k l a r d id no t specify t h e n a t u r e of t h e p e c u n i a r y d a m a g e of w h i c h he 
c o m p l a i n e d , t h e C o u r t c a n n o t b u t d i s m i s s t h e r e l e v a n t c l a i m . As to t h e a l l e g e d n o n -
p e c u n i a r y d a m a g e , it is suf f ic ien t ly c o m p e n s a t e d by t h e finding of a v i o l a t i o n of A r t i c l e 
6 § 1." ( Q i r a k l a r v. T u r k e y j u d g m e n t of 2 8 O c t o b e r 1998 , Reports 1998-VH, p . 3 0 7 4 ) 

" 6 6 . T h e D e l e g a t e of t h e C o m m i s s i o n s u b m i t t e d t h a t t h e a p p l i c a n t s ' p r e s e n t a t i o n -

w h i c h w a s v e r y g e n e r a l a n d h y p o t h e t i c a l - w a s insuf f i c ien t to a l low t h e i r c l a i m s u n d e r 

A r t i c l e 50 t o b e u p h e l d . 

67 . T h e C o u r t n o t e s t h a t t h e a p p l i c a n t s h a v e no t f u r n i s h e d a n y e v i d e n c e in s u p p o r t 
of t h e i r c l a i m s for s u b s t a n t i a l s u m s in r e s p e c t of p e c u n i a r y d a m a g e a n d c o s t s a n d 
e x p e n s e s . C o n s e q u e n t l y , it c a n n o t u p h o l d t h o s e c l a i m s ( s e e , mutatis mutandis, t h e 
P r e s s o s C o m p a n i a N a v i e r a S.A. a n d O t h e r s v. B e l g i u m j u d g m e n t of 3 J u l y 1997 
(Article 50), Reports 1997-IV, p . 1299, § 2 4 ) . It n o t e s , h o w e v e r , t h a t t h e a p p l i c a n t s 
r e c e i v e d F R F 5 7 , 1 8 7 in lega l a i d p a i d by t h e C o u n c i l o f E u r o p e . " (Socia l i s t P a r t y a n d 
O t h e r s v. T u r k e y j u d g m e n t of 2 5 M a y l998,Reporls 1998-III , p . 1261) 

" 5 7 . T h e G o v e r n m e n t r e p l i e d t h a t t h e r e w a s n o c a u s a l c o n n e c t i o n b e t w e e n t h e 
a l l e g e d v i o l a t i o n of t h e C o n v e n t i o n a n d t h e p e c u n i a r y d a m a g e c o m p l a i n e d of. In a n y 
e v e n t , M r A r s l a n h a d no t f u r n i s h e d e v i d e n c e o f t h e i n c o m e he h a d r e f e r r e d t o . 

5 8 . T h e C o u r t finds t h a t t h e r e is no t suf f ic ien t e v i d e n c e of a c a u s a l c o n n e c t i o n 
b e t w e e n t h e v i o l a t i o n of A r t i c l e 10 it h a s f o u n d a n d t h e loss o f e a r n i n g s a l l e g e d by t h e 
a p p l i c a n t . M o r e o v e r , n o d o c u m e n t a r y e v i d e n c e h a s b e e n s u b m i t t e d in s u p p o r t o f t h e 
a p p l i c a n t ' s c l a i m s in r e s p e c t of p e c u n i a r y d a m a g e . T h e C o u r t c a n n o t t h e r e f o r e a l low 
t h e m . " (Arslan v. Turkey [ G C ] , n o . 2 3 4 6 2 / 9 4 , 8 J u l y 1999, u n r e p o r t e d ) 

" 6 6 . T h e G o v e r n m e n t c o n t e n d e d t h a t M r K a r a t a s h a d no t p r o v e d h i s loss of 
e a r n i n g s . 

67 . T h e D e l e g a t e of t h e C o m m i s s i o n e x p r e s s e d n o v iew o n t h i s p o i n t . 

6 8 . T h e C o u r t finds t h a t t h e r e is insuf f ic ien t p r o o f o f a c a u s a l l i nk b e t w e e n t h e 
v i o l a t i o n a n d t h e a p p l i c a n t ' s a l l e g e d loss of e a r n i n g s . In p a r t i c u l a r , it h a s no r e l i a b l e 
i n f o r m a t i o n on M r K a r a t a s / s s a l a r y . C o n s e q u e n t l y , it c a n n o t m a k e a n a w a r d u n d e r t h i s 
h e a d ( see R u l e 60 § 2 of t h e R u l e s of C o u r t ) . " (Karatas v. Turkey [ G C ] , no . 2 3 1 6 8 / 9 4 , 
E C H R 1999-IV) 

" 5 3 . T h e D e l e g a t e of t h e C o m m i s s i o n c o n s i d e r e d t h a t t h e r e w a s n o r e a s o n for t h e 
C o u r t to r e a c h a d i f f e r e n t c o n c l u s i o n f rom t h a t r e a c h e d in t h e c a s e s of t h e U n i t e d 
C o m m u n i s t P a r t y a n d t h e Socia l i s t P a r t y c i t ed a b o v e . 

5 4 . T h e C o u r t n o t e s t h a t t h e a p p l i c a n t p a r t y h a s n o t f u r n i s h e d a n y e v i d e n c e in 
s u p p o r t of i t s c l a i m . C o n s e q u e n t l y , it is u n a b l e t o a c c e p t it ( R u l e 60 § 2 o f t h e R u l e s 
of C o u r t ; s e e , mutatis mutandis, t h e Socia l i s t P a r t y a n d O t h e r s v. T u r k e y j u d g m e n t 
c i t e d a b o v e , p . 1 2 6 1 , § 6 7 ) . " (Freedom and Democracy Party (OZDEP) v. Turkey [ G C ] , 
n o . 2 3 8 8 5 / 9 4 , E C H R 1999-VIII ) 
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La requête émanait de quatre requérants, la rédactrice en chef, le rédacteur en 
chef adjoint et les propriétaires (une personne physique et une société) du 
quotidien Ozgiir Gùndem qui parut de mai 1992 à juin 1994, moment où, selon les 
requérants, il dut cesser de paraître en raison des agressions et du harcèlement 
tolérés voire initiés par les autorités. Sont tout d'abord en cause des incidents 
violents et des menaces visant Ozgiir Gùndem et les personnes liées au journal. 
Certains incidents, tels les décès par mort violente de sept collaborateurs du 
quotidien, des incendies de kiosques à journaux, des agressions de vendeurs, des 
at tentats à la bombe, notamment au siège du journal ayant succédé à Ozgiir 
Gùndem, sont incontestés. D'autres faits sont invoqués par les requérants mais 
sont démentis par le Gouvernement ou prétendument inconnus de lui. Les 
requérants adressèrent de nombreuses demandes aux autorités, sollicitant 
l'ouverture d'une enquête et l'adoption de mesures de protection. Cependant les 
autorités n'intervinrent qu'à deux reprises - en décembre 1993, des mesures 
ponctuelles furent prises pour assurer la diffusion du journal et après l'explosion 
au siège du successeur d'Ozgùr Gùndem, en décembre 1994, les autorités prirent des 
mesures de sécurité - et le Gouvernement nie avoir reçu bon nombre des plaintes 
et des demandes de mesures de protection invoquées par les requérants. Par 
ailleurs, le 10 décembre 1993, la police perquisitionna au siège du quotidien, 
arrêta les cent sept personnes présentes et saisit tous les documents et archives. 
La parution du journal en fut perturbée pendant deux jours et dix personnes 
furent inculpées notamment d'appartenance, d'aide et d'assistance au Parti des 
travailleurs du Kurdistan (PKK), seules la première requérante et une autre 
personne étant finalement condamnées de ce chef. Enfin, des poursuites qui 
aboutirent à de nombreuses condamnations furent engagées contre le quotidien 
et plusieurs de ses collaborateurs au motif que la parution de certains articles 
était constitutive d'infractions, telles l'insulte à l'Etat et aux autorités militaires, 
l'incitation à l'hostilité fondée sur la race ou l'origine régionale, la diffusion de 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 



40 ARRÊT ÔZGÛR GVNDEM c. TURQUIE 

déclarations du PKK, la divulgation de l'identité de fonctionnaires impliqués dans 
la lutte contre le terrorisme ou encore la propagande séparatiste. 
Il n'y a pas lieu de poursuivre l'examen de la requête s'agissant de la première 
requérante, décédée. Aucun de ses proches n'a exprimé le souhait de reprendre 
ses griefs. 

1. Article 10: dans la lignée de l'arrêt rendu dans l'affaire Ya§a (arrêt Ya§a 
c. Turquie du 2 septembre 1998, Recueil des arrêts et décisions 1998-VI), le rapport de 
Susurluk, soumis à la Commission européenne des Droits de l 'Homme, doit être 
considéré comme fournissant des éléments factuels à l'appui des craintes 
exprimées par les requérants à partir de 1992. Les observations des parties et les 
constatations de la Commission permettent de se convaincre que de 1992 à 1994 se 
produisirent de nombreux incidents violents, notamment des meurtres, 
agressions, incendies criminels visant Oigiir Guiidem, des journalistes et autres 
personnes en rapport avec le quotidien. L'exercice réel et efficace de la liberté 
d'expression peut exiger de la part de l'Etat des mesures positives de protection 
jusque dans les relations des individus entre eux. En l'espèce, les autorités savaient 
que le quotidien et certains de ses collaborateurs avaient été victimes d'actes 
violents et en craignaient d'autres visant à empêcher la parution et la 
distribution du journal. Toutefois, à l'exception d'une seule mesure de protection 
concernant la diffusion du journal, aucune des demandes de protection formulées 
par le journal ou son personnel n'a reçu de réponse. En outre, compte tenu de 
l'ampleur et de la gravité des agressions, le Gouvernement ne saurait faire valoir 
des investigations ordonnées de manière isolée et ponctuelle. Il ne saurait 
davantage invoquer sa conviction que le quotidien et son personnel étaient 
partisans et soutien du PKK. Le Gouvernement, dans les circonstances de 
l'espèce, a donc manqué à son obligation positive de préserver le droit à la liberté 
d'expression d'Ozgiïr Giindem. 
Par ailleurs, l'opération de police menée le 10 décembre 1993 au siège du journal a 
porté gravement atteinte à la liberté d'expression des requérants. Si l'opération a 
bien été conduite selon une procédure «prévue par la loi», dans un but de défense 
de l'ordre et de prévention du crime, toutefois, une mesure d'une telle ampleur 
n'était pas proportionnée à ce but. Aucune justification n'a été fournie à la saisie 
des archives et de la documentation du journal ou encore à l 'arrestation en bloc de 
toutes les personnes présentes. La présence de quarante personnes qui n'étaient 
pas employées par le journal ne constitue pas en soi la preuve d'un mauvais dessein 
ou de la commission d'une quelconque infraction. Ainsi, il n'a pas été démontré 
que l'opération de perquisition, telle qu'elle a été conduite par les autorités, était 
nécessaire, dans une société démocratique, pour atteindre un quelconque but 
légitime. 
Enfin, pour apprécier les mesures légales concernant différents numéros du 
journal, il faut suivre la démarche de la Commission consistant à sélectionner des 
décisions internes pour les examiner. Rien n'indique en effet que cette sélection, 
nécessaire compte tenu du nombre de poursuites, ait été partiale ou non 
représentative. Ces mesures constituaient une atteinte à la liberté d'expression, 
étaient « prévues par la loi » et poursuivaient les buts légitimes de protection de la 
sécurité nationale et de l'intégrité territoriale, de défense de l'ordre et de 
prévention du crime. Il s'agit, dès lors, de rechercher si ces mesures étaient 
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nécessaires dans une société démocratique. Après avoir examiné les décisions 
sélectionnées par la Commission, la Cour conclut que ces mesures, à l'exception 
de la sanction de trois articles préconisant le recours à la violence, n'étaient pas 
nécessaires dans une société démocratique. 
Conclusion : violation (unanimité). 
2. Article 14 combiné avec l'article 10: rien ne porte à croire que les restrictions à 
la liberté d'expression qui en ont résulté peuvent être attribuées à une différence 
de traitement fondée sur l'origine nationale des requérants ou sur leurs liens avec 
une minorité nationale. 
Conclusion : non-violation (unanimité). 
Article 41 : s'agissant du dommage matériel, il faut admettre que les violations 
constatées ont dû occasionner une certaine perte matérielle, liée à la perquisition 
et à la saisie d'archives et de documents et aux restrictions injustifiées qui 
ressortent des poursuites et condamnations, et que les effets cumulatifs de ces 
manquements ont entraîné la cessation des activités du journal. Dès lors, il y a 
lieu d'accorder une certaine somme pour le dommage matériel subi. S'agissant 
du dommage moral, il n'y a pas lieu de douter que les deux requérants, personnes 
physiques, ont ressenti angoisse et stress en conséquence des violations établies, et 
il convient de leur octroyer une certaine somme. Enfin, il y a lieu d'allouer une 
somme au titre des frais et dépens. 
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En l 'a f fa ire Ôzgûr Gùndem c. T u r q u i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sec t ion) , 

s i égean t e n u n e c h a m b r e c o m p o s é e de : 
M M . M . ?I:LLDK?/\Â,président, 

G. R E S S , 

A. PASTOR R I D R U E J O , 

L. CAFLISCH, 

J . MAKARCZYK, 

V . B U T K E V Y C H , j U g « , 

F. GôLCiïKLÛjuge ad hoc, 

et de M . V . BERGER, greffier de section, 

Après en avoir dé l i bé ré e n c h a m b r e du conseil les 10 n o v e m b r e 1999 e t 

3 février 2000, 
Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é t é dé fé rée à la C o u r p a r la C o m m i s s i o n e u r o p é e n n e 
des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 8 m a r s 1999, d a n s le déla i 
de trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la 
Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s 
f o n d a m e n t a l e s («la C o n v e n t i o n » ) . A son or ig ine se t rouve u n e r e q u ê t e 
(n° 23144/93) d i r igée con t re la R é p u b l i q u e de T u r q u i e et don t trois 
r e s so r t i s san t s de cet E ta t , Gurbe t e l l i Ersöz, Fah r i F e r d a Ç e t i n et Ya§ar 
Kaya , ainsi q u e Ü l k e m Bas in ve Yayincthk Sanayi T i ca re t L td , société 
ayan t son siège à I s t a n b u l , ava ien t saisi la C o m m i s s i o n le 9 d é c e m b r e 
1993 en ve r tu de l 'ancien ar t ic le 25 de la Conven t i on . Les deux 
p r e m i e r s r e q u é r a n t s é t a i en t r e s p e c t i v e m e n t r édac t r i ce en chef et 
r é d a c t e u r en chef adjoint du j o u r n a l Ozgûr Giindem, don t les t ro i s i ème 
et q u a t r i è m e r e q u é r a n t s é t a i en t p rop r i é t a i r e s . La C o m m i s s i o n a 
u l t é r i e u r e m e n t décidé de ne pas poursu iv re l ' e x a m e n de la r e q u ê t e 
p o u r a u t a n t qu ' e l l e conce rna i t la p r e m i è r e r e q u é r a n t e , celle-ci é t a n t 
d é c é d é e en 1997. 

La r e q u ê t e conce rne les a l l éga t ions des r e q u é r a n t s selon lesquel les leur 
l ibe r té d ' express ion a subi des a t t e i n t e s conce r t ée s et dé l i bé rée s d a n s le 
cad re d ' une c a m p a g n e v isant des j o u r n a l i s t e s et d ' a u t r e s p e r s o n n e s liées 
au quo t id i en Ozgûr Giindem. Les i n t é r e s sé s invoquen t les a r t ic les 10 et 14 
d e la C o n v e n t i o n ainsi q u e l 'ar t ic le 1 du Pro tocole n" 1. 

La Commis s ion a déc la re la r e q u ê t e recevable le 20 oc tobre 1995. D a n s 
son r appor t du 29 oc tobre 1998 (anc ien ar t ic le 31 de la C o n v e n t i o n ) , elle 
conclu t , à l ' u n a n i m i t é , qu ' i l y a eu viola t ion de l 'ar t ic le 10, pa r qu inze voix 
con t re deux , qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 14 et , à l ' u n a n i m i t é , 
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qu ' i l n 'y a pas lieu d ' e x a m i n e r s é p a r é m e n t la ques t i on de savoir s'il y a eu 
viola t ion d e l 'a r t ic le 1 d u Pro toco le n" 1 . 

2. A la su i te de l ' en t r ée en v igueur d u Protocole n" 11 à la Conven t i on 
le 1 e r n o v e m b r e 1998, et c o n f o r m é m e n t à l 'ar t ic le 5 § 4 dud i t P ro toco le , lu 
en combina i son avec les a r t i c les 100 § 1 et 24 § 6 du r è g l e m e n t de la C o u r 
(«le r è g l e m e n t » ) , un collège de la G r a n d e C h a m b r e a déc idé , le 31. m a r s 
1999, q u e l 'affaire sera i t e x a m i n é e pa r u n e c h a m b r e cons t i t uée au sein de 
l 'une des sect ions de la C o u r . 

3. C o n f o r m é m e n t à l 'ar t ic le 52 § 1 du r è g l e m e n t , le p r é s i d e n t de la 
C o u r , M. L. W i l d h a b e r , a a t t r i b u é l 'affaire à la q u a t r i è m e sect ion. La 
c h a m b r e cons t i t uée au sein de lad i te sect ion c o m p r e n a i t de ple in dro i t 
M. R. T ü r m e n , j u g e élu au t i t r e de la T u r q u i e (ar t ic les 27 § 2 de la 
C o n v e n t i o n et 26 § 1 a) du r è g l e m e n t ) , et M. M. Pe l lonpää , p r é s i d e n t de 
la sect ion (ar t ic le 26 § 1 a) du r è g l e m e n t ) . Les a u t r e s j u g e s dés ignés pa r ce 
d e r n i e r p o u r c o m p l é t e r la c h a m b r e é t a i en t M. G. Ress , M. A . Pas to r 
R id rue jo , M . L. Cafl isch, M . J . M a k a r c z y k et M™ N. Vajic (ar t ic le 26 § 1 b) 
du r è g l e m e n t ) . 

4. Le 1" j u i n 1999, M. T ü r m e n s'est d é p o r t é de la c h a m b r e (ar t ic le 28 
d u r è g l e m e n t ) . Le g o u v e r n e m e n t t u r c (« le G o u v e r n e m e n t » ) a dés igné e n 
c o n s é q u e n c e M. F. Gölcüklü pour s iéger à sa place en q u a l i t é d é j u g e ad hoc 
(ar t ic les 27 § 2 de la C o n v e n t i o n et 29 § 1 du r è g l e m e n t ) . 

5. Le 13 ju i l l e t 1999, la c h a m b r e a déc idé de t en i r u n e a u d i e n c e . 
6. En appl ica t ion de l 'ar t ic le 59 § 3 du r è g l e m e n t , le p ré s iden t de la 

c h a m b r e a invité les p a r t i e s à s o u m e t t r e leurs m é m o i r e s sur les 
ques t i ons soulevées p a r l 'affaire. Le greffier a reçu les m é m o i r e s des 
r e q u é r a n t s et du G o u v e r n e m e n t le 5 et le 20 oc tobre 1999 r e s p e c t i v e m e n t . 

7. C o n f o r m é m e n t à la décis ion d e la c h a m b r e , l ' aud ience s'est 
dé rou l ée en publ ic au Pa la i s des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 
10 n o v e m b r e 1999. 

O n t c o m p a r u : 

- pour le Gouvernement 
M M . M. O Z M E N , 

F. P O I A T , 

F . ÇALISKAN, 

M""' M. G Ü L S E N , 

M M . E. G E N E L , 

F. G Ü N E Y , 

C. AYDIN, 

coagent, 

conseillers ; 

1. Note du greffe : le r a p p o r t es t d i s p o n i b l e a u g re f f e . 
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- pour les requérants 
M r W. B O W R I N G , conseil, 

M. K. YILDIZ, conseiller. 

La C o u r a e n t e n d u en leurs d é c l a r a t i o n s M' Bowring et M. O z m e n . 
8. Le 3 février 2000, M""' Vajic , e m p ê c h é e , a é té r e m p l a c é e p a r 

M . V. Butkevych (ar t ic le 26 § 1 c) du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. Ozgiir Giindem, quo t i d i en de l angue t u r q u e qui avait son siège à 
I s t a n b u l , é t a i t diffusé, se lon les e s t i m a t i o n s , à 45 000 e x e m p l a i r e s à 
l 'échelon na t iona l et à un n o m b r e i n d é t e r m i n é d ' e x e m p l a i r e s à 
l ' é t r ange r . Il i n t ég ra i t la revue h e b d o m a d a i r e qu i l 'avait p r é c é d é , Yeni 
Ulke, éd i t ée e n t r e 1990 et 1992. Ozgiir Giindem p a r u t du 30 m a i 1992 au 
mois d 'avri l 1994. U n a u t r e quo t i d i en , Ozgiir Ulke, lui succéda . 

10. L'affaire po r t e sur les a l l éga t ions des r e q u é r a n t s selon lesquel les 
Ozgiir Giindem fit l 'objet de graves m e s u r e s d ' ag ress ion et de h a r c è l e m e n t , 
qu i le c o n t r a i g n i r e n t f i na l emen t à cesser d e p a r a î t r e e t d o n t les au to r i t é s 
t u r q u e s s e ra i en t d i r e c t e m e n t ou i n d i r e c t e m e n t r esponsab les . 

A. I n c i d e n t s v i o l e n t s e t m e n a c e s v i s a n t Ôzgùr Giindem e t l e s 
p e r s o n n e s l i é e s au j o u r n a l 

11. Les r e q u é r a n t s on t p r é s e n t é des observa t ions dé ta i l l ées à la 
C o m m i s s i o n , é n u m é r a n t les inc idents dont des j o u r n a l i s t e s , des 
d i s t r i b u t e u r s et d ' a u t r e s p e r s o n n e s l iées au j o u r n a l furent v ic t imes 
( r a p p o r t de la C o m m i s s i o n , p a r a g r a p h e s 32-34) . D a n s ses observa t ions à 
la C o m m i s s i o n , le G o u v e r n e m e n t a nié l ' ex is tence de c e r t a i n e s de ces 
agress ions ( r a p p o r t de la C o m m i s s i o n , p a r a g r a p h e s 43-62) . A u c u n e des 
deux pa r t i e s n ' a c o m m e n t é d a n s ses observa t ions à la C o u r les 
c o n s t a t a t i o n s de la C o m m i s s i o n à cet é g a r d ( r a p p o r t de la C o m m i s s i o n , 
p a r a g r a p h e s 141-142). 

12. Les inc idents su ivan ts ne font l 'objet d ' a u c u n e con t e s t a t i on . 
Sept p e r s o n n e s en r a p p o r t avec Ozgiir Giindem furent tuées d a n s des 

c i r cons tances qual i f iées à l 'or igine de m e u r t r e s c o m m i s p a r des 
« a u t e u r s i n c o n n u s » : I. Yahya O r h a n , jou rna l i s t e tué p a r balle le 
31 ju i l le t 1992; 2. Hi iseyin Den iz , employé d'Ozgiir Giindem, tué pa r balle 
le 8 août 1992 ; 3. M u s a A n t e r , c h r o n i q u e u r r égu l i e r d'Ozgiir Giindem, t ué 
p a r bal le le 20 s e p t e m b r e 1992; 4. Haftz A k d e m i r , employé d'Ozgiir 
Giindem, t u é p a r balle le 8 juin 1992; 5. K e m a l Kihç , r e p r é s e n t a n t 
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d'Ozgùr Gûndem à §an l iu r fa , t u é p a r bal le le 18 février 1993 (la r e q u ê t e 
n" 22492/93, i n t rodu i t e p a r C e m i l Kihç q u a n t à la responsab i l i t é a l l éguée 
de l 'E ta t p o u r ce m e u r t r e , est p e n d a n t e devan t la C o u r ; voir le r a p p o r t 
de la C o m m i s s i o n d u 23 oc tobre 1998) ; 6. C e n g i z A l tun , r e p o r t e r à Yeni 
Ulke, t ué p a r bal le le 24 février 1992; 7. F e r h a t T e p e , c o r r e s p o n d a n t 
d'Ozgur Gûndem à Bitl is , enlevé le 28 ju i l l e t 1993 et r e t rouvé m o r t le 
4 aoû t 1993. 

Les agress ions su ivan tes furen t c o m m i s e s : 1. incendie c r imine l du 
k iosque à j o u r n a u x de K a d i r Saka le 16 novembre 1992 à D i y a r b a k i r ; 
2. agress ion a r m é e d 'E§ref Ya§a, é g a l e m e n t dépos i t a i r e de j o u r n a u x , le 
15 j a n v i e r 1993 à D i y a r b a k i r ; 3. agress ion a r m é e du m a r c h a n d de 

j o u r n a u x Ha§ im Ya§a le 15 j u i n 1993 à Diyarbak i r (cet inc ident et 
l ' agress ion d 'E§ref Ya§a on t fait l 'objet d ' u n e r e q u ê t e fondée sur la 
C o n v e n t i o n ; voir l ' a r rê t Ya§a c. T u r q u i e du 2 s e p t e m b r e 1998, Recueil des 
arrêts et décisions 1998-VT) ; 4. agress ion le 26 s e p t e m b r e 1993 à Diya rbak i r 
de M e h m e t Ba lami r , v e n d e u r de j o u r n a u x , a lors qu ' i l d i s t r ibua i t Ozgùr 
Gûndem, p a r un individu a r m é d ' un c o u t e a u ; 5. agress ion en 1993 à 
E r g a n i de ga rçons qu i v e n d a i e n t le j o u r n a l p a r u n e p e r s o n n e a r m é e d ' un 
c o u t e a u ; 6. incendie c r imine l d ' un kiosque à j o u r n a u x à M a z i d a g i ; 
7. d e s t r u c t i o n p a r le feu de la vo i tu re d ' u n m a r c h a n d de j o u r n a u x le 
17 n o v e m b r e 1992 à B ingô l ; 8. explosion d ' u n e b o m b e , qu i e n d o m m a g e a 
un k iosque à j o u r n a u x , en oc tobre 1993 à Y u k s e k o v a ; 9. explosion d ' une 
b o m b e le 2 d é c e m b r e 1994 au siège d ' I s t anbu l d'Ozgûr Ulke, successeur du 
j o u r n a l ; u n employé fut t u é et d ix-hui t a u t r e s furent blessés . 

13. Les r e q u é r a n t s ont é n u m é r é un g r a n d n o m b r e d ' a u t r e s inc idents 
( incendies c r imine l s , ag ress ions et m e n a c e s d i r igées con t r e des 
m a r c h a n d s , d i s t r i b u t e u r s et v e n d e u r s de j o u r n a u x ) q u e le G o u v e r n e m e n t 
réfute ou pour lesquels il déc la re n 'avoir reçu ni in fo rma t ion ni p la in te 
( r appor t de la C o m m i s s i o n , p a r a g r a p h e s 32-34 et 43-62). Les r e q u é r a n t s 
font é g a l e m e n t é t a t de la d i spa r i t i on le 7 août 1993 du j o u r n a l i s t e Aysel 
M a l k a ç et de la d é t e n t i o n et des mauva i s t r a i t e m e n t s subis p a r n o m b r e de 
ses con f r è r e s ; l 'un d ' e n t r e eux , Sal ih T e k i n , a p r é s e n t é u n e r e q u ê t e aux 
o r g a n e s de S t r a s b o u r g , qu i on t cons t a t é qu ' i l avai t é té soumis à des 
t r a i t e m e n t s i n h u m a i n s et d é g r a d a n t s p e n d a n t sa g a r d e à vue ( r appor t de 
la C o m m i s s i o n , p a r a g r a p h e 3 7 ; a r r ê t T e k i n c. T u r q u i e du 9 j u i n 1998, 
Recueil 1998-IV, pp . 1517-1518, §§ 53-54). 

14. Les r e q u é r a n t s et d ' a u t r e s p e r s o n n e s ag i ssan t au n o m du j o u r n a l 
e t d e son p e r s o n n e l a d r e s s è r e n t de n o m b r e u s e s d e m a n d e s a u x a u t o r i t é s 
c o n c e r n a n t les m e n a c e s et les agress ions don t ils a l l égua ien t l ' ex is tence . 
Ces d o c u m e n t s sont é n u m é r é s d a n s le r appor t de la C o m m i s s i o n 
( p a r a g r a p h e 35) et c o m p r e n n e n t des l e t t r e s du r e q u é r a n t Ya§ar K a y a au 
g o u v e r n e u r de la rég ion soumise à l ' é ta t d ' u r g e n c e , au m i n i s t r e de 
l ' In té r i eu r , au p r e m i e r m i n i s t r e et au v ice -p remie r m i n i s t r e , pa r 
lesquel les il les informai t de ces agress ions et sollicitait l ' ouve r tu re d ' une 
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e n q u ê t e et des m e s u r e s de p ro tec t ion . La t r è s g r a n d e ma jo r i t é de ces 
l e t t r e s n 'on t fait l 'objet d ' a u c u n e r éponse . 

15. Des p la in te s écr i tes furen t déposées pa r des p e r s o n n e s t rava i l lan t 
p o u r le j o u r n a l au sujet d ' ag ress ions , d ' inc iden t s et de m e n a c e s spécif iques 
pour lesquels le G o u v e r n e m e n t a p r é t e n d u n 'avoir reçu a u c u n e 
in fo rmat ion ou do léance ; ces inc idents c o m p r e n a i e n t les agress ions 
d ' en fan t s qu i d i s t r i bua i en t le j o u r n a l en 1993 à Diyarbak i r , la mor t d u 
m a r c h a n d de j o u r n a u x Zù lkù f Akkaya le 27 s e p t e m b r e 1993 à Diyarbak i r 
et des a t t e n t a t s c o m m i s en s e p t e m b r e 1993, é g a l e m e n t à D iya rbak i r , su r 
des v e n d e u r s d e j o u r n a u x p a r des p e r s o n n e s a r m é e s de hacho i r s à v iande 
( r appor t de la C o m m i s s i o n , p a r a g r a p h e 35 s) ) . U n e d e m a n d e écr i te de 
m e s u r e s de p ro tec t ion fut p r é s e n t é e le 24 d é c e m b r e 1992 au préfet de 
§ a n h u r f a au n o m des p e r s o n n e s t rava i l lan t pour le j o u r n a l à § a n h u r f a , et 
fut é c a r t é e peu de t e m p s avant le décès du j o u r n a l i s t e K e m a l Kihç, t ué pa r 
balle le 18 février 1993 ( r appor t de la C o m m i s s i o n , p a r a g r a p h e 35 1)). 

16. A la su i te d ' u n e d e m a n d e d e m e s u r e s d e sécu r i t é r e çue pa r la 
police de D iya rbak i r le 2 d é c e m b r e 1993, la police escor ta les employés 
des d e u x sociétés a s s u r a n t la diffusion de j o u r n a u x des f ront ières de la 
province de § a n h u r f a aux e n t r e p ô t s . Des m e s u r e s furent é g a l e m e n t 
pr ises q u a n t à la l ivraison des j o u r n a u x des e n t r e p ô t s aux po in t s de 
v e n t e . Le G o u v e r n e m e n t a déc la ré à la C o m m i s s i o n q u ' a u c u n e a u t r e 
d e m a n d e de p ro tec t ion n 'avai t é t é r eçue . A la su i te de l 'explosion au 
siège à'Ozgùr Ulke le 2 d é c e m b r e 1994 et d ' u n e d e m a n d e de son 
p r o p r i é t a i r e , les au to r i t é s p r i r e n t des m e s u r e s de sécu r i t é , dont la mise 
en place de pa t rou i l l e s . 

B. O p é r a t i o n d e p e r q u i s i t i o n et d ' a r r e s t a t i o n m e n é e d a n s les 
l o c a u x d'Ozgur Gundem à I s t a n b u l 

17. Le 10 d é c e m b r e 1993, la police p rocéda à u n e pe rqu i s i t i on a u siège 
d'Ozgur Gundem à I s t anbu l . P e n d a n t ce t t e op é ra t i o n , elle a p p r é h e n d a 
tou t e s les p e r s o n n e s p r é s e n t e s d a n s le b â t i m e n t (cent sep t pe r sonnes , 
don t les r e q u é r a n t s Gurbe t e l l i Ersôz et F a h r i F e r d a Ç e t i n ) et saisit 
l ' ensemble des d o c u m e n t s et a rch ives . 

18. Selon d e u x p rocès -ve rbaux de pe rqu i s i t ion et de saisie da t é s du 
10 d é c e m b r e 1993, la police découvr i t d e u x a r m e s , des m u n i t i o n s , deux 
sacs de couchage et vingt-c inq m a s q u e s à gaz. U n a u t r e procès-verba l de 
pe rqu i s i t i on et de saisie du 10 d é c e m b r e 1993 ind ique que les ar t icles 
su ivan t s furent t rouvés : des p h o t o g r a p h i e s (qui , d ' a p r è s la desc r ip t ion , se 
t rouva i en t d a n s u n e enve loppe é t i q u e t é e « o r g a n i s a t i o n t e r ro r i s t e P K K » ) , 
un reçu fiscal t a m p o n n é du sigle E R N K (une aile du Pa r t i des t ravai l leurs 
du K u r d i s t a n (PKK) p o u r un m o n t a n t de 400 mill ions de livres t u r q u e s 
( T R L ) , découver t dans le b u r e a u du r e q u é r a n t Yas,ar Kaya , ainsi que de 
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n o m b r e u x d o c u m e n t s i m p r i m é s et m a n u s c r i t s , don t un ar t ic le sur 
Abdul lah Ô c a l a n . U n d o c u m e n t du 24 d é c e m b r e 1993, s igné du 
p r o c u r e u r p rès la cour de s û r e t é de l 'Eta t d ' I s t anbu l , ind ique q u e les 
ar t ic les su ivan ts on t é t é saisis : d a n s une enveloppe scel lée, la c a r t e 
mi l i t a i r e de Muzaf fer U l u t a § , tué à § t r n a k en m a r s 1993; d a n s u n e boî te 
scel lée , 1 350 kits d ' inject ion, u n e m a c h i n e à écr i re , u n e cas se t t e vidéo et 
u n e casse t t e aud io , ainsi que q u a r a n t e livres découver t s d a n s la ma i son du 
r e q u é r a n t F a h r i F e r d a Ç e t i n . A la su i te de ces m e s u r e s , la p a r u t i o n du 
j o u r n a l fut p e r t u r b é e p e n d a n t d e u x j o u r s . 

19. P a r u n ac te d ' accusa t ion du 5 avril 1994, la r édac t r i ce Gurbe te l l i 
Ersôz, Fah r i F e r d a Ç e t i n , Ya§ar Kaya , le d i r e c t e u r Ali Riza Hal i s et six 
a u t r e s p e r s o n n e s furent inculpés d ' a p p a r t e n a n c e , d ' a ide et d ' a ss i s tance 
au P K K , et de p r o p a g a n d e en faveur de ce t t e o rgan i sa t ion . Le 
G o u v e r n e m e n t déc la re q u e , p a r une décision du 12 d é c e m b r e 1996, la 
c i n q u i è m e cour de s û r e t é de l 'E ta t d ' I s t anbu l r e c o n n u t Gurbe t e l l i Ersôz 
et Ali Riza Hal i s coupab les d ' a ide et a s s i s t ance au P K K . Gurbe t e l l i Ersôz 
avai t p r é c é d e m m e n t é t é c o n d a m n é e pour pa r t i c i pa t i on aux act ivi tés du 
P K K vers la fin du mois de d é c e m b r e 1990 et avait é té l ibérée de pr ison 
en 1992. 

C. P o u r s u i t e s c o n c e r n a n t c e r t a i n e s é d i t i o n s d'Ôzgùr Gùndem 

20. De n o m b r e u s e s p o u r s u i t e s furent e n g a g é e s con t r e le j o u r n a l 
( n o t a m m e n t con t r e le r é d a c t e u r conce rné , con t r e le r e q u é r a n t Ya§ar 
Kaya en ses qua l i t é s de p r o p r i é t a i r e et éd i t eu r , ainsi q u e con t re les 
a u t e u r s des a r t ic les i nc r iminés ) , au mot i f q u e la p a r u t i o n de divers 
ar t ic les é ta i t cons t i tu t ive d ' inf rac t ions . Les pou r su i t e s a b o u t i r e n t à de 
n o m b r e u s e s c o n d a m n a t i o n s , assor t ies de pe ines d ' a m e n d e et 
d ' e m p r i s o n n e m e n t , d ' o r d o n n a n c e s de saisie de c e r t a i n e s édi t ions du 
j o u r n a l et d ' o r d o n n a n c e s d e f e r m e t u r e du quo t id i en p o u r des pé r iodes 
a l lan t de trois j o u r s à u n mois . 

Les p o u r s u i t e s furent e n g a g é e s en ve r tu de d ispos i t ions é r i g e a n t en 
infract ion le fait n o t a m m e n t de publ ie r des d o c u m e n t s i n su l t an t ou 
v i l ipendan t la na t ion t u r q u e , la R é p u b l i q u e ou c e r t a i n s ag en t s ou 
a u t o r i t é s de l 'E ta t , ainsi q u e des d o c u m e n t s inc i tan t à la ha ine et à 
l 'host i l i té sur la base de l ' a p p a r t e n a n c e à une race , une rég ion ou u n e 
classe sociale, qu i c o n s t i t u a i e n t de la p r o p a g a n d e s é p a r a t i s t e , 
d ivu lgua ien t l ' iden t i t é de fonc t ionna i res p a r t i c i p a n t à des miss ions de 
lu t t e c o n t r e le t e r r o r i s m e ou r a p p o r t a i e n t les déc l a r a t i ons d 'o rgan i sa ­
t ions t e r ro r i s t e s (voir «Le dro i t i n t e r n e p e r t i n e n t » c i -après) . 

2 1 . Le 3 ju i l le t 1993, Ozgùr Gûndem pub l ia un c o m m u n i q u é de 
p resse a n n o n ç a n t q u e le j o u r n a l é ta i t incu lpé d ' inf rac t ions pass ibles 
de pe ines d ' a m e n d e a t t e i g n a n t c u m u l a t i v e m e n t un m o n t a n t total 



ARRÊT OZGÛR GÛNDEM c. TURQUIE 49 

de 8 617 441 000 T R L , et de pe ines d ' e m p r i s o n n e m e n t pouvan t a l ler de 
155 ans et 9 mois à 493 ans et 4 mois . 

22. En 1993, la saisie de q u a r a n t e et u n e édi t ions du j o u r n a l fut 
o r d o n n é e sur une pér iode de so ixan te -hu i t j o u r s . D a n s vingt cas, des 
o r d o n n a n c e s de f e r m e t u r e furent émises , t rois pour u n e pé r iode d ' un 
mois , qu inze p o u r u n e pé r iode d e qu inze j o u r s et d e u x p o u r une pér iode 
de dix j o u r s . 

23 . Les r e q u é r a n t s d é c l a r e n t en ou t r e - et le G o u v e r n e m e n t n ' en 
disconvient pas - q u e 486 éd i t ions du j o u r n a l sur 580 ont d o n n é lieu à des 
p o u r s u i t e s , et q u ' e n v e r t u d e c o n d a m n a t i o n s pa r les t r i b u n a u x i n t e r n e s , le 
r e q u é r a n t Ya§ar Kaya s 'est vu infliger des a m e n d e s d ' un m o n t a n t to ta l de 
35 mi l l ia rds T R L , a lors q u e l ' ensemble des j o u r n a l i s t e s et r é d a c t e u r s ont 
é té c o n d a m n é s à des pe ines d ' e m p r i s o n n e m e n t a t t e i g n a n t 147 ans et à des 
pe ines d ' a m e n d e s 'é levant à 21 mi l l ia rds T R L . 

D . D o c u m e n t s p r é s e n t é s à la C o m m i s s i o n 

/. Procédures devant les juridictions nationales 

24. Les deux p a r t i e s ont fourni à la C o m m i s s i o n des copies de 
j u g e m e n t s et décisions des t r i b u n a u x relat i fs aux p r o c é d u r e s engagées 
con t r e le j o u r n a l . Ces d o c u m e n t s p o r t e n t sur cent douze séries de 
p o u r s u i t e s i n t e n t é e s e n t r e 1992 et 1994. Des précis ions su r les ar t ic les 
l i t igieux et les j u g e m e n t s r e n d u s d a n s vingt et un cas sont r é s u m é e s dans 
le r a p p o r t de la C o m m i s s i o n ( p a r a g r a p h e s 161-237). 

2. Le rapport de Susurluk 

25. Les r e q u é r a n t s on t fait pa rven i r à la C o m m i s s i o n une copie du 
« r a p p o r t de S u s u r l u k 1 » , é tab l i à la d e m a n d e du p r e m i e r m i n i s t r e par 
M. Ku t lu Sava§, v ice-prés ident du C o m i t é d ' inspec t ion près le cab ine t du 
p r e m i e r min i s t r e . A p r è s sa c o m m u n i c a t i o n en j a n v i e r 1998, le p r e m i e r 
min i s t r e l'a p o r t é à la conna i s sance du publ ic , à l ' except ion de onze pages 
du corps du d o c u m e n t ainsi q u e de c e r t a i n e s de ses a n n e x e s . 

26. D ' a p r è s son p r é a m b u l e , ledit d o c u m e n t n ' es t ni le fruit d 'une 
ins t ruc t ion judic ia i re ni u n r appor t d ' e n q u ê t e . P r é p a r é d a n s un but 
d ' i n fo rma t ion , il se l imi te à expose r ce r t a in s faits concen t r é s d a n s le Sud-

1. « S u s u r l u k » es t la s c è n e o ù a e u l i eu , e n n o v e m b r e 1996, u n a c c i d e n t i m p l i q u a n t u n 
v é h i c u l e d a n s l e q u e l se t r o u v a i e n t u n p a r l e m e n t a i r e , l ' a n c i e n d i r e c t e u r a d j o i n t d e la s û r e t é 
d ' I s t a n b u l , u n e x t r é m i s t e d e d r o i t e n o t o i r e et u n t r a f i q u a n t de d r o g u e r e c h e r c h é p a r I n t e r p o l 
a in s i q u e l ' a m i e d e c e l u i - c i ; les t r o i s d e r n i e r s y o n t t r o u v é la m o r t . L a r é u n i o n d e ces 
p e r s o n n e s ava i t d é r a n g é l ' o p i n i o n p u b l i q u e a u p o i n t d e n é c e s s i t e r l ' o u v e r t u r e de p l u s d e 
se ize e n q u ê t e s j u d i c i a i r e s à d i f f é r e n t s n i v e a u x e t d ' u n e e n q u ê t e p a r l e m e n t a i r e . 
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Est d e la T u r q u i e et suscep t ib les de conf i rmer l ' exis tence d ' u n e re la t ion 
t r i pa r t i t o d ' i n t é r ê t s illicites e n t r e des p e r s o n n a g e s po l i t iques , des 
in s t i t u t ions g o u v e r n e m e n t a l e s et des coter ies c l andes t ines . 

27. Le r a p p o r t fait l 'analyse d ' un e n c h a î n e m e n t d ' inc iden t s , tels q u e 
des m e u r t r e s c o m m a n d é s , des a s sas s ina t s d e p e r s o n n a g e s c o n n u s ou 
p r o k u r d e s , ou encore des a g i s s e m e n t s dé l ibé rés d 'un g roupe de r epen t i s 
censés servir l 'E ta t , p o u r conc lure à l ' ex is tence d ' un lien e n t r e la l u t t e 
con t r e le t e r r o r i s m e m e n é e d a n s lad i te région et les re la t ions occul tes 
qu i en sont dér ivées , n o t a m m e n t d a n s le d o m a i n e du trafic de 
s tupé f i an t s . Les passages du r a p p o r t ayan t t r a i t à c e r t a i n s aspec t s 
t o u c h a n t aux pé r iod iques r ad i caux d i s t r i bués d a n s ladi te rég ion sont 
r e p r o d u i t s ci-dessous : 

«( . . . ) D a n s s e s a v e u x à la D i r e c t i o n du b u r e a u c r i m i n e l de D i y a r b a k i r (...) M . G. (...) 
ava i t d é c l a r é , q u a n t à A h m e t D e m i r ' 1 ' [p. 3 5 ] , q u e ce lu i -c i (...) r a c o n t a i t d e t e m p s e n 
t e m p s (...) q u ' i l ava i t p l an i f i é e t fait e x é c u t e r le m e u r t r e de B e h ç e t C a n t ü r k ' 2 ' a ins i q u e 
d ' a u t r e s p a r t i s a n s d e la m a f i a et d u P K K t u é s d e la m ê m e façon (...) ; q u e le m e u r t r e d e 
(...) M u s a A n t e r ' 3 ' ava i t é g a l e m e n t é t é p lan i f i é e t r é a l i s é p a r A. D e m i r [p . 3 7 ] . 

(...) 

D e s r e n s e i g n e m e n t s s o m m a i r e s s u r les a n t é c é d e n t s d e B e h ç e t C a n t ü r k , d ' o r i g i n e 

a r m é n i e n n e , se t r o u v e n t c i - d e s s o u s [p. 7 2 ] . 

(...) 

L ' i n t é r e s s é (...) é t a i t , d e p u i s 1992, l ' un d e s financiers d u q u o t i d i e n Ozgiir Giindem. (...) 
M a l g r é l ' é v i d e n c e d e s o n i d e n t i t é e t d e c e q u ' i l f a i s a i t , l ' E t a t n ' a v a i t p a s p u v e n i r à b o u t 
d e C a n t ü r k . L e s vo ies l é g a l e s s ' é t a n t a v é r é e s i n s u f f i s a n t e s , finalement, o n a fait e x p l o s e r 
le q u o t i d i e n Ozgiir Giindem a u p l a s t i c , e t vu q u e C a n t ü r k s ' é t a i t m i s à f o n d e r u n e n o u v e l l e 
e n t r e p r i s e , a l o r s q u ' o n a t t e n d a i t q u ' i l s ' i nc l i nâ t d e v a n t l ' E t a t , l ' O r g a n i s a t i o n d e la 
S û r e t é t u r q u e a d é c i d é sa m o r t e t ce l le -c i a é t é e x é c u t é e [p. 7 3 ] . 

(...) 

T o u t e s les a u t o r i t é s c o n c e r n é e s d e l ' E t a t s o n t a u c o u r a n t de ces a c t i v i t é s e t 
o p é r a t i o n s . (...) L ' a n a l y s e d e s p a r t i c u l a r i t é s d e s p e r s o n n a g e s t u é s d a n s l e s d i t e s 
o p é r a t i o n s p e r m e t d e d é d u i r e q u e la d i f f é r e n c e e n t r e les p e r s o n n e s p r o k u r d e s t u é e s 
d a n s la r é g i o n s o u m i s e à l ' é t a t d ' u r g e n c e e t les a u t r e s r é s i d e e n l e u r p o u v o i r d e 
f i n a n c e m e n t d u p o i n t d e v u e é c o n o m i q u e . (...) N o t r e s eu l d é s a c c o r d a v e c ce q u i a é t é 
fait c o n c e r n e les m o d a l i t é s d ' e x é c u t i o n e t l e u r s c o n s é q u e n c e s . E n effet , il a é t é 

1. L ' u n d e s p s e u d o n y m e s d ' u n a n c i e n m e m b r e d u P K K r e p e n t i , c o n n u s o u s le n o m d e c o d e 
« V e r t » , q u i a u r a i t s e rv i , d e p u i s 1973 , p l u s i e u r s a u t o r i t é s é t a t i q u e s c o m m e a g e n t d e 
r e n s e i g n e m e n t s . 
2. U n t r a f i q u a n t d e s t u p é f i a n t s r e n o m m é q u i é t a i t s é r i e u s e m e n t s o u p ç o n n é d e s o u t e n i r le 
P K K et l ' un d e s p r i n c i p a u x f o u r n i s s e u r s d e c a p i t a u x à'Ozgûr Giindem. 
3 . P e r s o n n a g e p o l i t i q u e p r o k u r d e , M . A n t e r é t a i t l ' un d e s f o n d a t e u r s d u P a r t i du t r a v a i l d u 
p e u p l e ( « H E P » ) , d i r e c t e u r d e l ' I n s t i t u t k u r d e d ' I s t a n b u l , é c r i v a i n et é d i t o r i a l i s t e e n t r e 
a u t r e s p o u r l ' h e b d o m a d a i r e Yeni JJlke e t le q u o t i d i e n Ozgiir Giindem. Il a é t é t u é le 
3 0 s e p t e m b r e 1992 à D i y a r b a k i r . C e m e u r t r e a é t é r e v e n d i q u é p a r u n g r o u p e c l a n d e s t i n 
i n c o n n u , «Boz-Ok». 
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c o n s t a t é q u e m ê m e c e u x a p p r o u v a n t t o u t ce q u i s ' é t a i t p a s s é r e g r e t t a i e n t le m e u r t r e d e 
M u s a A n t e r . D ' a u c u n s d i s e n t q u e M u s a A n t e r n ' é t a i t p a s i m p l i q u é d a n s u n e a c t i o n 
a r m é e , q u ' i l é t a i t p l u t ô t p r é o c c u p é p a r la p h i l o s o p h i e de la c h o s e , q u e les effets de s o n 
a s s a s s i n a t o n t d é p a s s é son i n f l u e n c e p r o p r e et q u e s a m o r t ava i t é t é d é c i d é e à t o r t . (Les 
r e n s e i g n e m e n t s s u r ces p e r s o n n e s se t r o u v e n t à l ' a n n e x e D ' a u t r e s j o u r n a l i s t e s o n t 
é g a l e m e n t é t é t u é s [p . 7 4 ] ' 2 ' . » 

28 . Le r a p p o r t se conclut pa r de n o m b r e u s e s r e c o m m a n d a t i o n s , 
p récon i san t n o t a m m e n t l ' amé l io ra t ion de la coord ina t ion et de la 
c o m m u n i c a t i o n e n t r e les d i f férentes b r a n c h e s des services de la sû r e t é , 
de police et de r e n s e i g n e m e n t s , l ' ident i f icat ion et le renvoi des m e m b r e s 
des forces de l 'o rdre imp l iqués d a n s des act ivi tés i l légales , la l imi ta t ion du 
recours aux « r e p e n t i s » 3 , la r éduc t ion du n o m b r e de g a r d e s de vil lage, la 
cessa t ion des act iv i tés du b u r e a u des o p é r a t i o n s spéciales et son 
incorpora t ion d a n s les services de police en d e h o r s de la région du Sud-
Est , l ' ouver tu re d ' e n q u ê t e s sur divers inc iden ts et la pr ise de m e s u r e s 
visant à s u p p r i m e r les associa t ions de ma l f a i t eu r s et les trafics de 
s tupéf i an t s , ainsi que la c o m m u n i c a t i o n des r é su l t a t s de l ' enquê te 
p a r l e m e n t a i r e sur les é v é n e m e n t s de Susu r luk aux au to r i t é s 
c o m p é t e n t e s pour qu 'e l les e n g a g e n t les p r o c é d u r e s qu i s ' imposen t . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

A. Le c o d e p é n a l 

29. Les disposi t ions p e r t i n e n t e s du code péna l sont ainsi l ibellées : 

Article 36 § 1 

« E n cas d e c o n d a m n a t i o n , le t r i b u n a l sa i s i t et c o n f i s q u e l 'objet a y a n t servi à 
c o m m e t t r e ou à p r é p a r e r le c r i m e ou le dé l i t (...) » 

Article 79 

« Q u i c o n q u e c o m m e t u n a c t e e n f r e i g n a n t p l u s i e u r s d i s p o s i t i o n s d e la loi s e r a p u n i e n 

a p p l i c a t i o n de l ' a r t i c l e p e r t i n e n t p r é v o y a n t la p e i n e la p l u s l o u r d e . » 

Article 159 § 1 

« Q u i c o n q u e i n s u l t e ou v i l i p e n d e p u b l i q u e m e n t la n a t i o n , la R é p u b l i q u e , la G r a n d e 
A s s e m b l é e n a t i o n a l e , l ' a u t o r i t é m o r a l e d u G o u v e r n e m e n t , les m i n i s t è r e s , les forces d e 
d é f e n s e et d e s û r e t é de l ' E t a t , ou l ' a u t o r i t é m o r a l e d u p o u v o i r j u d i c i a i r e , s e r a p u n i d ' u n à 
six a n s d ' e m p r i s o n n e m e n t . » 

1. L a d i t e a n n e x e est m a n q u a n t e . 
2. Idem p o u r la p a g e s u i v a n t c e t t e d e r n i è r e p h r a s e . 
3 . P e r s o n n e s q u i c o o p è r e n t a v e c les a u t o r i t é s a p r è s avo i r a v o u é l e u r l i en a v e c le P K K . 
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Article 311 § 2 

«S i l ' i n c i t a t i o n a u c r i m e est p r a t i q u é e p a r d e s m o y e n s de c o m m u n i c a t i o n d e m a s s e 
q u e l s q u ' i l s so i en t - b a n d e s s o n o r e s , d i s q u e s , j o u r n a u x , p u b l i c a t i o n s ou a u t r e s 
i n s t r u m e n t s d e p r e s s e - p a r la d i f fus ion ou la d i s t r i b u t i o n d e m a n u s c r i t s i m p r i m é s ou 
p a r la pose d e p a n n e a u x ou af f iches d a n s d e s l i eux p u b l i c s , les p e i n e s d ' e m p r i s o n n e m e n t 
à in f l iger a u c o u p a b l e son t d o u b l é e s (...) » 

Article 312 

« E s t p a s s i b l e d e six m o i s à d e u x a n s d ' e m p r i s o n n e m e n t e t d ' u n e a m e n d e (...) d e six 
mi l l e à t r e n t e mi l l e l ivres t u r q u e s q u i c o n q u e , e x p r e s s é m e n t , l o u e ou fait l ' a p o l o g i e d ' u n 
a c t e qua l i f i é d e c r i m e p a r la loi, ou i n c i t e la p o p u l a t i o n à d é s o b é i r à la loi. 

Es t p a s s i b l e d ' u n à t r o i s a n s d ' e m p r i s o n n e m e n t a i n s i q u e d ' u n e a m e n d e d e n e u f m i l l e 
à t r e n t e - s i x mi l l e l iv res q u i c o n q u e , s u r la b a s e d ' u n e d i s t i n c t i o n f o n d é e s u r 
l ' a p p a r t e n a n c e à u n e c l a s se soc i a l e , à u n e r a c e , à u n e r e l i g i o n , à u n e s e c t e ou à u n e 
r é g i o n , i n c i t e le p e u p l e à la h a i n e et à l ' h o s t i l i t é . Si p a r e i l l e i n c i t a t i o n c o m p r o m e t la 
s é c u r i t é p u b l i q u e , la p e i n e es t m a j o r é e d ' u n e p o r t i o n p o u v a n t a l l e r d ' u n t i e r s à la 
m o i t i é d e la p e i n e d e b a s e . 

L e s p e i n e s q u i s ' a t t a c h e n t a u x i n f r a c t i o n s dé f i n i e s a u p a r a g r a p h e p r é c é d e n t s o n t 
d o u b l é e s l o r s q u e cel les-c i o n t é t é c o m m i s e s p a r les m o y e n s é n u m é r é s a u p a r a g r a p h e 2 
d e l ' a r t i c l e 3 1 1 . » 

30. La c o n d a m n a t i o n d 'une p e r s o n n e en app l ica t ion de l 'ar t ic le 312 § 2 
e n t r a î n e d ' a u t r e s conséquences , n o t a m m e n t q u a n t à l 'exercice de 
c e r t a i n e s act iv i tés régies p a r des lois spécia les . Ainsi , p a r e x e m p l e , les 
p e r s o n n e s c o n d a m n é e s de la so r te n e p e u v e n t fonder des associa t ions (loi 
n° 2908, ar t ic le 4 § 2 b)) ou des syndica ts , ni ê t r e m e m b r e s des b u r e a u x de 
ces d e r n i e r s (loi n" 2929, ar t ic le 5) . Il l eur est é g a l e m e n t in t e rd i t de c rée r 
des pa r t i s pol i t iques ou d'y a d h é r e r (loi n" 2820, ar t ic le 11 § 5) ou d ' ê t r e 
é lues au p a r l e m e n t (loi n° 2839, a r t ic le 11, a l inéa f 3)) . 

B. La lo i sur la p r e s s e ( lo i n° 5 6 8 0 d u 15 j u i l l e t 1950) 

3 1 . La clause p e r t i n e n t e de la loi de 1950 est l ibellée c o m m e s u i t : 

Article 3 

« S o n t d e s « p é r i o d i q u e s » , a u x fins d e la p r é s e n t e loi, les j o u r n a u x , les d é p ê c h e s d e s 

a g e n c e s d e p r e s s e e t t o u s a u t r e s i m p r i m é s p u b l i é s à i n t e r v a l l e s r é g u l i e r s . 

C o n s t i t u e u n e « p u b l i c a t i o n » , l ' e x p o s i t i o n , l ' a f f i chage , la d i f fus ion , l ' é m i s s i o n , la v e n t e 
ou la m i s e e n v e n t e d ' i m p r i m é s d a n s d e s l o c a u x a c c e s s i b l e s a u p u b l i c où c h a c u n p e u t les 
vo i r . 

Le dé l i t d e p r e s s e n ' e s t c o n s t i t u é q u e s'il y a p u b l i c a t i o n , s a u f l o r s q u e le d i s c o u r s e s t 

e n soi c o n s t i t u t i f d ' u n e i n f r a c t i o n . » 
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C. La loi re la t ive à la l u t t e c o n t r e le t e r r o r i s m e ( lo i n° 3 7 1 3 d u 
12 avril 1991) 

32. C e t t e loi, p r o m u l g u é e en vue de la p réven t ion des ac tes d e 
t e r r o r i s m e , se réfère à u n e sér ie d ' inf rac t ions visées au code péna l qu 'e l le 
qualifie d ' « a c t e s de t e r r o r i s m e » ou d ' « a c t e s p e r p é t r é s à des fins 
t e r r o r i s t e s » (ar t ic les 3-4) et auxque l l e s elle s ' app l ique . Ses disposi t ions 
p e r t i n e n t e s se l isent a i n s i : 

Article 6 

« E s t p u n i d ' u n e a m e n d e de c inq à d ix m i l l i o n s d e l ivres t u r q u e s q u i c o n q u e d é c l a r e , 
o r a l e m e n t ou d a n s u n e p u b l i c a t i o n , q u e d e s o r g a n i s a t i o n s t e r r o r i s t e s c o m m e t t r o n t u n e 
i n f r a c t i o n c o n t r e u n e p e r s o n n e , en d i v u l g u a n t ou n o n s o n (...) i d e n t i t é m a i s d e m a n i è r e 
q u ' o n pu i s se l ' i den t i f i e r , ou dévo i l e l ' i d e n t i t é d e f o n c t i o n n a i r e s a y a n t p a r t i c i p é à d e s 
m i s s i o n s d e l u t t e c o n t r e le t e r r o r i s m e o u , p a r e i l l e m e n t , d é s i g n e u n e p e r s o n n e c o m m e 
c ib le . 

Es t p u n i d ' u n e a m e n d e d e c i n q à d ix m i l l i o n s de l ivres t u r q u e s q u i c o n q u e i m p r i m e o u 

p u b l i e d e s d é c l a r a t i o n s e t t r a c t s d ' o r g a n i s a t i o n s t e r r o r i s t e s . 

( . . . ) 

L o r s q u e les fa i t s v i sé s a u x p a r a g r a p h e s c i - d e s s u s s o n t c o m m i s p a r la voie d e s 
p é r i o d i q u e s v i sés à l ' a r t i c l e 3 d e la loi n° 5 6 8 0 s u r la p r e s s e , l ' é d i t e u r es t é g a l e m e n t 
c o n d a m n é à u n e a m e n d e é g a l e à q u a t r e - v i n g t - d i x p o u r c e n t d u m o n t a n t d e s v e n t e s 
m o y e n n e s d u m o i s p r é c é d e n t si l ' i n t e r v a l l e d e p a r u t i o n d u p é r i o d i q u e e s t d e m o i n s 
d ' u n m o i s , ou d e s v e n t e s r é a l i s é e s p a r le d e r n i e r n u m é r o d u p é r i o d i q u e si ce lu i -c i e s t 
m e n s u e l ou p a r a î t m o i n s f r é q u e m m e n t , ou des ventes moyennes du mois précédent du quotidien 
à plus fort tirage s'il s'agit d'imprimés n 'ayant pas la qualité de périodique ou si le périodique vient 
d'être lancé^. T o u t e f o i s , l ' a m e n d e ne p e u t ê t r e i n f é r i e u r e à c i n q u a n t e m i l l i o n s d e l ivres 
t u r q u e s . L e r é d a c t e u r e n c h e f d u p é r i o d i q u e est c o n d a m n é à la m o i t i é d e la p e i n e 
in f l igée à l ' é d i t e u r . » 

Article 8 
(avant modification par la loi n° 4126 du 27 octobre 1995) 

« L a p r o p a g a n d e é c r i t e et o r a l e , les r é u n i o n s , a s s e m b l é e s e t m a n i f e s t a t i o n s v i san t à 
p o r t e r a t t e i n t e à l ' i n t é g r i t é t e r r i t o r i a l e de l ' E t a t d e la R é p u b l i q u e d e T u r q u i e et à l ' u n i t é 
ind iv i s ib le d e la n a t i o n son t p r o h i b é e s , q u e l s q u e so i en t le p r o c é d é u t i l i s é e t le b u t 
p o u r s u i v i . Q u i c o n q u e se l iv re à p a r e i l l e a c t i v i t é es t c o n d a m n é à u n e p e i n e d e d e u x à 
c inq a n s d ' e m p r i s o n n e m e n t et à u n e a m e n d e de c i n q u a n t e à c e n t m i l l i ons d e l ivres 
t u r q u e s . 

L o r s q u e le c r i m e d e p r o p a g a n d e visé a u p a r a g r a p h e c i - d e s s u s es t c o m m i s p a r la voie 
d e s p é r i o d i q u e s v i sés à l ' a r t i c l e 3 d e la loi n" 5 6 8 0 s u r la p r e s s e , l ' é d i t e u r est é g a l e m e n t 
c o n d a m n é à u n e a m e n d e é g a l e à q u a t r e - v i n g t - d i x p o u r c e n t d u m o n t a n t d e s v e n t e s 
m o y e n n e s d u m o i s p r é c é d e n t si l ' i n t e r v a l l e d e p a r u t i o n d u p é r i o d i q u e e s t d e m o i n s 
d ' u n m o i s , ou des ventes moyennes du mois précédent du quotidien à plus fort tirage s'il s'agit 

1. L e m e m b r e de p h r a s e e n i t a l i q u e a é t é s u p p r i m é p a r u n a r r ê t d e la C o u r c o n s t i t u t i o n n e l l e 
d u 31 m a r s 1992 et a c e s s é d e p r o d u i r e effet le 27 j u i l l e t 1993. 
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d'imprimés n'ayant pas la qualité de périodique ou si le périodique vient d'être lancé^. T o u t e f o i s , 

l ' a m e n d e n e p e u t ê t r e i n f é r i e u r e à c e n t m i l l i o n s d e l ivres t u r q u e s . Le r é d a c t e u r e n c h e f 

d u d i t p é r i o d i q u e es t c o n d a m n é à la m o i t i é d e l ' a m e n d e inf l igée à l ' é d i t e u r a i n s i q u ' à u n e 

p e i n e d e six mo i s à d e u x a n s d ' e m p r i s o n n e m e n t . » 

Article 8 
(tel que modifié par la loi n" 4126 du 27 octobre 1995) 

« L a p r o p a g a n d e é c r i t e e t o r a l e , les r é u n i o n s , a s s e m b l é e s et m a n i f e s t a t i o n s v i s a n t à 

p o r t e r a t t e i n t e à l ' i n t é g r i t é t e r r i t o r i a l e d e l ' E t a t d e la R é p u b l i q u e d e T u r q u i e o u à 

l ' u n i t é ind iv i s ib le d e la n a t i o n son t p r o h i b é e s . Q u i c o n q u e p o u r s u i t u n e t e l l e a c t i v i t é est 

c o n d a m n é à u n e p e i n e d ' u n à t ro i s a n s d ' e m p r i s o n n e m e n t et à u n e a m e n d e de c e n t à 

t r o i s c e n t s m i l l i o n s d e l ivres t u r q u e s . E n cas de r é c i d i v e , les p e i n e s in f l igées ne son t p a s 

c o n v e r t i e s e n a m e n d e . 

L o r s q u e le c r i m e d e p r o p a g a n d e visé a u p r e m i e r p a r a g r a p h e es t c o m m i s p a r la voie 

d e s p é r i o d i q u e s visés à l ' a r t i c l e 3 d e la loi n° 5 6 8 0 s u r la p r e s s e , l ' é d i t e u r es t 

é g a l e m e n t c o n d a m n é à u n e a m e n d e é g a l e à q u a t r e - v i n g t - d i x p o u r c e n t d u m o n t a n t 

d e s v e n t e s m o y e n n e s d u m o i s p r é c é d e n t si l ' i n t e r v a l l e d e p a r u t i o n d u p é r i o d i q u e est 

d e m o i n s d ' u n m o i s . T o u t e f o i s , l ' a m e n d e n e p e u t ê t r e i n f é r i e u r e à c e n t m i l l i o n s d e 

l iv res t u r q u e s . Le r é d a c t e u r e n c h e f d u d i t p é r i o d i q u e es t c o n d a m n é à la m o i t i é d e 

l ' a m e n d e inf l igée à l ' é d i t e u r a in s i q u ' à u n e p e i n e d e six m o i s à d e u x a n s 

d ' e m p r i s o n n e m e n t . 

L o r s q u e le c r i m e d e p r o p a g a n d e visé a u p r e m i e r p a r a g r a p h e est c o m m i s p a r la voie 

d ' i m p r i m é s ou p a r d e s m o y e n s d e c o m m u n i c a t i o n d e m a s s e a u t r e s q u e les p é r i o d i q u e s 

m e n t i o n n é s a u s e c o n d p a r a g r a p h e , les a u t e u r s r e s p o n s a b l e s et les p r o p r i é t a i r e s d e s 

m o v e n s d e c o m m u n i c a t i o n de m a s s e son t c o n d a m n é s à u n e p e i n e d e six m o i s à d e u x a n s 

d ' e m p r i s o n n e m e n t a in s i q u ' à u n e a m e n d e d e c e n t à t ro i s c e n t s mi l l ions d e l ivres t u r q u e s (...) 

(...)»> 

D . La lo i n° 4 1 2 6 d u 2 7 o c t o b r e 1995 p o r t a n t m o d i f i c a t i o n d e s 
a r t i c l e s 8 e t 13 d e la lo i n° 3 7 1 3 

33. Les a m e n d e m e n t s ci-dessous ont é t é a p p o r t é s à la loi de 1991 à la 
su i te de l ' adopt ion de la loi n " 4 1 2 6 du 27 oc tobre 1995: 

Disposit ion provisoire relative à l'article 2 

« D a n s le m o i s s u i v a n t l ' e n t r é e e n v i g u e u r d e la p r é s e n t e loi, le t r i b u n a l a y a n t 

p r o n o n c é le j u g e m e n t r é e x a m i n e le d o s s i e r d e la p e r s o n n e c o n d a m n é e en v e r t u d e 

l ' a r t i c l e 8 d e la loi n° 3713 r e l a t i v e à la l u t t e c o n t r e le t e r r o r i s m e e t , c o n f o r m é m e n t à la 

m o d i f i c a t i o n a p p o r t é e (...) à l ' a r t i c l e 8 de la loi n" 3 7 1 3 , r e c o n s i d è r e la d u r é e d e la p e i n e 

inf l igée à c e t t e p e r s o n n e e t d é c i d e s'il y a l i eu d e la f a i r e b é n é f i c i e r d e s a r t i c l e s 4 ' 2 ' e t 6 ' 3 ' 

d e la loi n" 647 d u 13 jui l le t 1965.» 

1. L e m e m b r e d e p h r a s e e n i t a l i q u e a é t é s u p p r i m é p a r u n a r r ê t de la C o u r c o n s t i t u t i o n n e l l e 
d u 31 m a r s 1992 et a c e s s é d e p r o d u i r e effet le 27 j u i l l e t 1993. 
2. C e t t e d i s p o s i t i o n p o r t e s u r les p e i n e s d e s u b s t i t u t i o n et m e s u r e s s u s c e p t i b l e s d ' ê t r e 
p r o n o n c é e s e n cas d ' i n f r a c t i o n s p a s s i b l e s d ' u n e p e i n e d ' e m p r i s o n n e m e n t . 
3 . C e t t e d i s p o s i t i o n p o r t e s u r le s u r s i s à l ' e x é c u t i o n d e s p e i n e s . 
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E N D R O I T 

I. Q U A L I T É DE G U R B E T E L L I ERSÒZ 

34. La C o u r rappe l le q u e la p r é s e n t e r e q u ê t e a é té i n t r o d u i t e p a r 
q u a t r e r e q u é r a n t s , don t la p r e m i è r e é ta i t Gurbe t e l l i Ersôz, l ' anc ienne 
rédac t r i ce en chef (YOzgùr Gundem. D a n s son r a p p o r t du 29 oc tobre 1998, 
la C o m m i s s i o n a déc idé de ne pas poursu iv re l ' e x a m e n de l 'affaire pour 
a u t a n t qu 'e l le concerna i t la p r e m i è r e r e q u é r a n t e ; en effet, celle-ci é ta i t 
décédée à l ' a u t o m n e 1997 et a u c u n de ses hé r i t i e r s ou p a r e n t s p roches 
n 'ava i t e x p r i m é le souha i t de r e p r e n d r e ses griefs . 

35. Les pa r t i e s n 'on t p r é s e n t é a u c u n e obse rva t ion sur cet aspect de 
l 'affaire. 

36. C o n f o r m é m e n t à l 'ar t icle 37 § 1 c) de la Conven t ion , la C o u r 
e s t ime qu ' i l ne se jus t i f ie plus de poursu iv re l ' e x a m e n de la r e q u ê t e pour 
a u t a n t qu 'e l le conce rne Gurbe t e l l i Ersôz . P a r t a n t , elle décide de rayer 
ce t t e p a r t i e de l 'affaire du rôle. 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 10 DE LA 
C O N V E N T I O N 

37. Les r e q u é r a n t s se p la ignen t qu'Ozgùr Gundem a dû cesser de 
p a r a î t r e en ra ison d ' une c a m p a g n e d ' agress ions v i san t des journa l i s tes et 
d ' a u t r e s p e r s o n n e s liées au quo t id i en , et du fait des m e s u r e s légales prises 
à l ' encon t re de celui-ci et de son p e r s o n n e l ; ils i nvoquen t l 'ar t ic le 10 de la 
C o n v e n t i o n , a insi l ibellé : 

« 1. T o u t e p e r s o n n e a d r o i t à la l i b e r t é d ' e x p r e s s i o n . C e d r o i t c o m p r e n d la l i b e r t é 

d ' o p i n i o n et la l i b e r t é de r e c e v o i r ou d e c o m m u n i q u e r d e s i n f o r m a t i o n s ou d e s idées 

s a n s q u ' i l p u i s s e y avo i r i n g é r e n c e d ' a u t o r i t é s p u b l i q u e s et s a n s c o n s i d é r a t i o n de 

f r o n t i è r e . L e p r é s e n t a r t i c l e n ' e m p ê c h e p a s les E t a t s d e s o u m e t t r e les e n t r e p r i s e s de 

r ad iod i f fu s ion , d e c i n é m a ou d e t é l év i s ion à un r é g i m e d ' a u t o r i s a t i o n s . 

2 . L ' e x e r c i c e d e c e s l i b e r t é s c o m p o r t a n t d e s d e v o i r s et d e s r e s p o n s a b i l i t é s p e u t ê t r e 

s o u m i s à c e r t a i n e s f o r m a l i t é s , c o n d i t i o n s , r e s t r i c t i o n s ou s a n c t i o n s p r é v u e s p a r la loi . q u i 

c o n s t i t u e n t d e s m e s u r e s n é c e s s a i r e s , d a n s u n e s o c i é t é d é m o c r a t i q u e , à la s é c u r i t é 

n a t i o n a l e , à l ' i n t é g r i t é t e r r i t o r i a l e ou à la s û r e t é p u b l i q u e , à la d é f e n s e d e l ' o r d r e et à 

la p r é v e n t i o n du c r i m e , à la p r o t e c t i o n d e la s a n t é o u d e la m o r a l e , à la p r o t e c t i o n de la 

r é p u t a t i o n ou d e s d r o i t s d ' a u t r u i , p o u r e m p ê c h e r la d i v u l g a t i o n d ' i n f o r m a t i o n s 

c o n f i d e n t i e l l e s ou p o u r g a r a n t i r l ' a u t o r i t é e t l ' i m p a r t i a l i t é d u p o u v o i r j u d i c i a i r e . » 

A. Q u a n t a u x a g r e s s i o n s a l l é g u é e s v i s a n t l e j o u r n a l e t s e s 
c o l l a b o r a t e u r s 

38. Les r e q u é r a n t s p r é t e n d e n t q u e les a u t o r i t é s t u r q u e s ont che rché , 
d i r e c t e m e n t ou i n d i r e c t e m e n t , à e n t r a v e r , e m p ê c h e r et r e n d r e 
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imposs ib le la p roduc t ion d'Ozgùr Gùndem en e n c o u r a g e a n t ou en 
a p p r o u v a n t des m e u r t r e s i l légaux et des d i spa r i t ions forcées, en p r e n a n t 
des m e s u r e s de h a r c è l e m e n t et d ' i n t i m i d a t i o n envers les j o u r n a l i s t e s e t les 
d i s t r i b u t e u r s du j o u r n a l , et en re fusan t de p r o t é g e r ou, du mo ins , de 
p r o t é g e r de façon sa t i s fa i san te , les j o u r n a l i s t e s et les d i s t r i b u t e u r s a lors 
q u e l eu r vie é ta i t m a n i f e s t e m e n t en d a n g e r et qu ' i l s ava ien t d e m a n d é des 
m e s u r e s à cet effet. 

Les r e q u é r a n t s se fondent sur les c o n s t a t a t i o n s de la C o m m i s s i o n , qui 
conclut d a n s son r a p p o r t à l ' ex is tence d ' un i n q u i é t a n t p rocessus 
géné ra l i s é d ' ag ress ions v isant les p e r s o n n e s liées à Ozgùr Giïndem et au 
m a n q u e m e n t des a u t o r i t é s à l eu r obl igat ion posit ive de g a r a n t i r aux 
r e q u é r a n t s leur droi t à la l ibe r té d ' express ion consac ré pa r l ' a r t ic le 10 de 
la C o n v e n t i o n , fau te d 'avoir pr is des m e s u r e s de p ro tec t ion et m e n é u n e 
e n q u ê t e a d é q u a t e sur ces agress ions a p p a r e m m e n t s y s t é m a t i q u e s envers 
Ozgùr Gùndem et les p e r s o n n e s en r a p p o r t avec le j o u r n a l . 

39. Le G o u v e r n e m e n t soul igne quOzgùr Gùndem é t a i t l ' i n s t r u m e n t de 
l ' o rgan i sa t ion t e r r o r i s t e P K K et servai t sa cause , c 'es t -à-dire la 
d e s t r u c t i o n de l ' in tégr i té t e r r i t o r i a l e de la T u r q u i e pa r la violence. Il 
con t e s t e q u e l 'on puisse se fonder d ' u n e q u e l c o n q u e m a n i è r e su r les 
a r r ê t s p r é c é d e n t s de la C o u r ou sur le r a p p o r t de Susu r luk pour conclure 
à l ' ex is tence d ' u n e compl ic i té de l 'E ta t d a n s ces p r é t e n d u e s agress ions . En 
par t i cu l i e r , le r a p p o r t de Susu r luk n 'es t pas un d o c u m e n t j ud i c i a i r e et n ' a 
a u c u n e force p r o b a n t e . 

Selon le G o u v e r n e m e n t , la C o m m i s s i o n a t i ré ses conclus ions de 
p r é s o m p t i o n s géné ra l e s qui ne s ' appu ien t sur a u c u n moyen de p r euve , et 
les r e q u é r a n t s n 'on t n u l l e m e n t é tayé leurs do léances selon lesquel les 
l 'Etat n ' a pas p ro t égé la vie et l ' i n t ég r i t é phys ique des p e r s o n n e s 
co l laboran t à Ozgùr Gùndem. Ils n 'on t pas non p lus p rouvé que les v ic t imes 
des agress ions é t a i e n t liées au j o u r n a l . Le G o u v e r n e m e n t con te s t e 
l ' exis tence d ' u n e obl iga t ion positive de p r o t é g e r et d ' e n c o u r a g e r 
l ' i n s t r u m e n t de p r o p a g a n d e d ' une o rgan i sa t i on t e r ro r i s t e et aff irme q u e , 
quoi qu ' i l en soit, les m e s u r e s nécessa i r e s ont é té p r i ses pour r é p o n d r e aux 
p la in te s individuel les , les p r o c u r e u r s ayan t m e n é les inves t iga t ions 
r equ i se s . 

40. La C o u r observe que le G o u v e r n e m e n t réfute en t e r m e s g é n é r a u x 
les conclus ions de la C o m m i s s i o n q u a n t au p rocessus d ' ag ress ions , sans 
préc iser que l les c o n s t a t a t i o n s sont i nexac te s ou d a n s que l le m e s u r e elles 
le sont . Elle relève q u e le G o u v e r n e m e n t nie en pa r t i cu l i e r q u e l 'on puisse 
acco rde r u n poids q u e l c o n q u e au r a p p o r t de Susu r luk et à sa desc r ip t ion 
de l ' a t t i t u d e a p p r o b a t r i c e et compl ice des a u t o r i t é s de l 'E ta t vis-à-vis 
d 'ac t iv i tés i l légales, dont c e r t a i n e s visaient Ozgùr Gùndem et des 
j o u r n a l i s t e s , n o t a m m e n t M u s a A n t e r , n o m m é m e n t ci té d a n s le r a p p o r t . 

D a n s l ' a r rê t qu 'e l le a r e n d u d a n s l 'affaire Ya§a ( a r r ê t Ya§a c. T u r q u i e 
du 2 s e p t e m b r e 1998, Recueil 1998-VI, pp . 2437-2438, §§ 95-96), où il é ta i t 
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a l l égué q u e les forces de l 'ordre é t a i en t compl ices de l ' agress ion subie p a r 
E§ref Ya§a et son oncle , qu i pa r t i c ipa i en t tous deux à la ven t e et à la 
d i s t r ibu t ion d'Ozgùr Giïndem à Diyarbak i r , la C o u r a j u g é q u e le r a p p o r t 
de Susu r luk ne p e r m e t t a i t pas d ' ident i f ie r les a u t e u r s p r é s u m é s des ac tes 
dont E§ref Ya§a et son oncle furen t v ic t imes . Elle a c e p e n d a n t cons ta té 
q u e ce r a p p o r t susc i ta i t de vives p réoccupa t ions et qu ' i l n ' é t a i t pas 
con tes t é dans l 'affaire Ya§a q u ' u n ce r t a in n o m b r e d ' agress ions graves 
ava ien t é té commises con t re des j o u r n a l i s t e s , des k iosques à j o u r n a u x et 
des d i s t r i b u t e u r s cYOzgùr Giindem. Pa r a i l leurs , si l 'on ne p e u t se fonder sur 
le r a p p o r t de Susu r luk pour é tab l i r avec le niveau de p reuve requ is q u e des 
fonc t ionna i res de l 'E ta t é t a i en t impl iqués d a n s un inc ident par t i cu l ie r , la 
C o u r e s t ime que ce r a p p o r t , é tabl i à la d e m a n d e d u p r e m i e r min i s t r e et 
r e n d u publ ic à son ini t ia t ive , doit ê t r e cons idéré c o m m e u n e t en ta t ive 
sé r ieuse d ' a p p o r t e r des in fo rma t ions sur la lu t t e c o n t r e le t e r r o r i s m e et 
de p ropose r u n e analyse g é n é r a l e des p r o b l è m e s y af férents , ainsi que de 
r e c o m m a n d e r des m e s u r e s de p r éven t i on et d ' e n q u ê t e . De ce point de vue, 
on p e u t cons idé re r que le r a p p o r t fourni t des é l é m e n t s factuels à l 'appui 
des c r a i n t e s e x p r i m é e s pa r les r e q u é r a n t s à p a r t i r de 1992 que le j o u r n a l 
et les p e r s o n n e s en r a p p o r t avec lui pu i s sen t ê t r e v ic t imes de violences 
i l légales. 

4 1 . Eu éga rd aux observa t ions des p a r t i e s et aux c o n s t a t a t i o n s de la 
C o m m i s s i o n d a n s son r a p p o r t , la C o u r est conva incue que de 1992 à 1994 
se p rodu i s i r en t de n o m b r e u x inc iden ts v io lents , n o t a m m e n t des m e u r t r e s , 
des agress ions et des incendies c r imine l s , v isant Ozgur Giindem et des 
j o u r n a l i s t e s , des d i s t r i b u t e u r s et d ' a u t r e s p e r s o n n e s e n r a p p o r t avec le 
quo t id i en . Les p réoccupa t ions du j o u r n a l et ses c r a i n t e s d ' ê t r e vict ime 
d ' u n e c a m p a g n e conce r t ée et to lé rée , voire a p p r o u v é e , pa r des a g e n t s de 
l 'E ta t on t é té po r t ée s à l ' a t t en t i on des a u t o r i t é s ( p a r a g r a p h e s 14-15 ci-
dessus ) . Toutefo is , il n ' a p p a r a î t pas q u e des disposi t ions a ien t é té prises 
p o u r e n q u ê t e r sur ce t t e a l léga t ion . D e m ê m e , les a u t o r i t é s n ' on t réagi par 
a u c u n e m e s u r e de p ro tec t ion , h o r m i s d a n s d e u x cas ( p a r a g r a p h e 16 ci-
des sus ) . 

42. La C o u r e s t i m e depu i s l o n g t e m p s que si de n o m b r e u s e s 
d isposi t ions de la Conven t i on ont e s s e n t i e l l e m e n t pour objet de p r o t é g e r 
l ' individu con t r e t o u t e i ngé rence a r b i t r a i r e des a u t o r i t é s pub l iques , il peu t 
en o u t r e ex is te r des obl iga t ions posit ives i n h é r e n t e s à u n respec t effectif 
des dro i t s conce rnés . Elle a e s t imé q u e d e tel les obl iga t ions pouvaient 
s ' imposer sur le t e r r a i n de l 'ar t ic le 8 (voir, p a r m i d ' a u t r e s , l ' a r r ê t Gask in 
c. R o y a u m e - U n i du 7 ju i l le t 1989, sér ie A n" 160, pp. 17-20, §§ 42-49) et de 
l 'ar t ic le 11 (a r rê t P l a t t f o rm «Àrz te fur das L e b e n » c. A u t r i c h e du 21 j u i n 
1988, sér ie A n" 139, p . 12, § 32). La C o u r a é g a l e m e n t cons t a t é l ' exis tence 
d ' u n e obl iga t ion de p r e n d r e des m e s u r e s p o u r m e n e r u n e e n q u ê t e efficace 
au r e g a r d de l 'a r t ic le 2 (voir, pa r e x e m p l e , l ' a r rê t M c C a n n et a u t r e s 
c. R o y a u m e - U n i du 27 s e p t e m b r e 1995, série A n" 324, p . 49, § 161) et de 
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l 'ar t ic le 3 ( a r rê t Assenov et a u t r e s c. Bu lga r i e du 28 oc tobre 1998, Recueil 
1998-VIII, p . 3290, § 102) ; une obl iga t ion posit ive de p r e n d r e des m e s u r e s 
pour p r o t é g e r la vie peu t é g a l e m e n t ex is te r en ve r tu de l 'ar t ic le 2 
(a r rê t O s m a n c. R o y a u m e - U n i du 28 oc tobre 1998, Recueil 1998-VIII, 
pp . 3159-3161, §§ 115-117). 

43 . La C o u r rappe l le l ' i m p o r t a n c e c ruc ia le de la l iber té d ' express ion , 
qui cons t i t ue l 'une des condi t ions p r éa l ab l e s au bon f o n c t i o n n e m e n t de 
la d é m o c r a t i e . L 'exerc ice réel et efficace de ce t t e l iber té ne d é p e n d pas 
s i m p l e m e n t du devoir de l 'E ta t de s ' abs t en i r de tou t e ingé rence , mais 
peu t ex iger des m e s u r e s posit ives de p ro tec t ion j u s q u e d a n s les 
re l a t ions des individus e n t r e eux (voir, mutatis mutandis, l ' a r rê t X et Y 
c. Pays-Bas du 26 m a r s 1985, série A n" 9 1 , p. 11, § 23) . Pour 
d é t e r m i n e r s'il exis te u n e obl iga t ion posit ive, il faut p r e n d r e en c o m p t e 
- souci sous- jacent à la Conven t i on tou t e n t i è r e - le j u s t e équ i l ib re à 
m é n a g e r e n t r e l ' in térê t g é n é r a l et les i n t é r ê t s de l ' individu. L ' é t e n d u e 
de ce t t e obl iga t ion var ie i n é v i t a b l e m e n t , en fonct ion de la d ivers i té des 
s i tua t ions d a n s les E t a t s c o n t r a c t a n t s , des difficultés p o u r la police 
d ' exe rce r ses fonctions d a n s les sociétés c o n t e m p o r a i n e s , et des choix à 
faire en t e r m e s de pr ior i tés et de ressources . C e t t e obl iga t ion ne doit 
pas non p lus ê t r e i n t e r p r é t é e de m a n i è r e à impose r aux a u t o r i t é s un 
fa rdeau i n s u p p o r t a b l e ou excessif (voir, p a r m i d ' a u t r e s , l ' a r rê t Rees 
c. R o y a u m e - U n i du 17 oc tobre 1986, sér ie A n° 106, p . 15, § 3 7 ; et 
l ' a r rê t O s m a n p réc i t é , pp . 3159-3160, § 116). 

44. E n l ' espèce , les a u t o r i t é s savaient qu'Ôzgiir Giindem et ce r t a in s de 
ses co l l abo ra t eu r s ava ien t é té v ic t imes d ' u n e série d ' ac tes v iolents et q u e 
les r e q u é r a n t s c r a i g n a i e n t d ' ê t r e d é l i b é r é m e n t pris pour cible d a n s des 
inc iden ts v isant à e m p ê c h e r la p a r u t i o n et la d i s t r ibu t ion du j o u r n a l . 
Toutefo is , la t r è s g r a n d e major i t é des pé t i t ions et d e m a n d e s de 
p ro t ec t i on p r é s e n t é e s p a r le j o u r n a l ou son p e r s o n n e l n 'on t fait l 'objet 
d ' a u c u n e r é p o n s e . Le G o u v e r n e m e n t n ' a pu invoquer q u ' u n e seule m e s u r e 
de p ro t ec t i on c o n c e r n a n t la diffusion du j o u r n a l , qu i a é té a p p l i q u é e a lors 
que le q u o t i d i e n exis ta i t tou jours . Les disposi t ions pr ises ap rès l 'explosion 
d ' une b o m b e au siège d ' I s t a n b u l en d é c e m b r e 1994 conce rna i en t le 
j o u r n a l ayan t pr is la su i te A'Ozgur Giindem. C o m p t e t e n u de la g rav i té et 
de l ' a m p l e u r de ces agress ions , la C o u r e s t i m e q u e le G o u v e r n e m e n t ne 
sau ra i t faire valoir les inves t iga t ions o r d o n n é e s p a r ce r t a ins p r o c u r e u r s 
sur des inc iden ts pa r t i cu l i e r s . Elle n 'es t pas conva incue pa r l ' a f f i rmat ion 
du G o u v e r n e m e n t selon laquel le ces inves t iga t ions ont r é p o n d u de 
m a n i è r e a d é q u a t e ou efficace aux r e q u é r a n t s , qu i p r é t e n d a i e n t q u e les 
agress ions pa r t i c ipa i en t d ' u n e c a m p a g n e conce r t ée s o u t e n u e , ou to l é rée , 
par les a u t o r i t é s . 

45. La C o u r p r e n d no te des a r g u m e n t s du G o u v e r n e m e n t q u a n t à sa 
fe rme convict ion quÔzgùr Giindem et son p e r s o n n e l é t a i en t p a r t i s a n s du 
P K K et c o n s t i t u a i e n t u n outi l de p r o p a g a n d e au service de c e t t e 
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o rgan i sa t ion . M ê m e si tel est le cas, cela ne jus t i f ie pas l 'absence de 
m e s u r e s efficaces d ' e n q u ê t e sur des ac tes i l légaux a c c o m p a g n é s de 
violence et le défau t de p ro tec t ion con t r e ces ac tes là où cela s 'avérai t 
néces sa i r e . 

46. La C o u r conclut q u e le G o u v e r n e m e n t , d a n s les c i rcons tances de 
l ' espèce, a m a n q u é à son obl iga t ion posi t ive de p r é s e r v e r le dro i t à la 
l iber té d ' express ion A'Ozgùr Giindem. 

B. Q u a n t à l ' o p é r a t i o n de p o l i c e m e n é e le 10 d é c e m b r e 1993 d a n s 
l e s l o c a u x d'Ôzgùr Giindem à I s t a n b u l 

47. Les r e q u é r a n t s invoquen t les conclus ions du r a p p o r t de la 
C o m m i s s i o n : l ' opé ra t ion de pe rqu i s i t i on et d ' a r r e s t a t i o n effectuée dans 
les locaux çYOzgùr Giindem à I s t anbu l , au cours de laquel le tous les 
employés ont é té a p p r é h e n d é s et les archives , la b ib l io thèque et les 
d o c u m e n t s admin i s t r a t i f s saisis, révèle u n e i ngé rence d a n s l 'exercice p a r 
le j o u r n a l de sa l iber té d ' express ion qu i n ' a fait l 'objet d ' a u c u n e 
expl ica t ion conva incan t e . D a n s leurs obse rva t ions à la C o m m i s s i o n , ils 
on t déc la ré q u e la p r é s e n c e de p r é t e n d u s é l é m e n t s à c h a r g e d a n s les 
locaux pouvai t s ' exp l iquer p a r des ra isons t o t a l e m e n t innocen tes 
( r appor t de la C o m m i s s i o n , p a r a g r a p h e 36 i ) ) . 

48 . Le G o u v e r n e m e n t se ré fè re aux objets t rouvés p e n d a n t la 
pe rqu i s i t ion , n o t a m m e n t des kits d ' in ject ion, des m a s q u e s à gaz, u n reçu 
au nom d ' E R N K et la c a r t e d ' i d e n t i t é d ' un soldat décédé , qui , selon lui, 
c o n s t i t u e n t des p reuves incon te s t ab le s des l iens e n t r e le j o u r n a l et le 
PKK. Il r appe l le la c o n d a m n a t i o n , le 12 d é c e m b r e 1996, de la r édac t r i ce 
Gurbe te l l i Ersôz et du d i r e c t e u r Ali Riza Hal i s p o u r ass i s tance au PKK. Il 
affirme é g a l e m e n t q u e sur les cent sep t p e r s o n n e s a p p r é h e n d é e s a u 
b u r e a u d ' I s t anbu l , q u a r a n t e n ' on t pu faire valoir a u c u n l ien avec le 
j o u r n a l , ce qu i a l i m e n t e les soupçons de compl ic i té avec l 'o rganisa t ion 
t e r r o r i s t e . 

49. La C o u r e s t ime q u e ce t t e opé ra t ion , qu i a p e r t u r b é la p roduc t ion 
du j o u r n a l p e n d a n t deux j o u r s , a po r t é g r a v e m e n t a t t e i n t e à la l iber té 
d ' express ion des r e q u é r a n t s . Elle a d m e t q u e l ' opé ra t ion a é té condu i t e 
selon u n e p r o c é d u r e « p r é v u e p a r la loi» clans un bu t de défense de 
l 'ordre et de p réven t ion du c r i m e au sens d u second p a r a g r a p h e de 
l 'ar t icle 10. Toutefo is , elle j u g e q u ' u n e m e s u r e d ' u n e telle a m p l e u r 
n ' é t a i t pas p r o p o r t i o n n é e à ce b u t . A u c u n e jus t i f i ca t ion n ' a é té fournie à 
la saisie des a rch ives , de la d o c u m e n t a t i o n et de la b ib l io thèque d u 
j o u r n a l . De m ê m e , la C o u r ne dispose d ' a u c u n e expl ica t ion pour 
l ' a r r e s t a t i on en bloc de tou tes les p e r s o n n e s qu i se t rouva ien t d a n s les 
locaux du j o u r n a l , y compr i s le cuis inier , la f e m m e de m é n a g e et le 
chauffagis te . La p ré sence de q u a r a n t e p e r s o n n e s qu i n ' é t a i e n t pas 
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employées p a r le j o u r n a l ne cons t i tue pas en soi la p reuve d ' u n mauva i s 
desse in ou de la commiss ion d ' une q u e l c o n q u e infract ion. 

50. C o m m e l ' énonce la C o m m i s s i o n d a n s son r a p p o r t , la nécess i té de 
t o u t e r e s t r i c t ion imposée à l 'exercice de la l ibe r té d ' express ion doi t ê t r e 
é tab l ie de m a n i è r e conva incan te (voir, p a r m i d ' a u t r e s , l ' a r rê t O t t o -
P r e m i n g e r - I n s t i t u t c. A u t r i c h e du 20 s e p t e m b r e 1994, sér ie A n" 295-A, 
p . 19, § 50) . La C o u r conclut qu ' i l n ' a pas é té d é m o n t r é q u e l ' opé ra t ion 
de pe rqu i s i t ion , tel le qu 'e l le a é té condu i t e p a r les a u t o r i t é s , é ta i t 
nécessa i r e , d a n s u n e société d é m o c r a t i q u e , p o u r a t t e i n d r e un q u e l c o n q u e 
bu t l ég i t ime . 

C. Q u a n t a u x m e s u r e s l é g a l e s c o n c e r n a n t d i f f é r e n t e s é d i t i o n s d u 
j o u r n a l 

/. Les requérants 

5 1 . Les r e q u é r a n t s p r é t e n d e n t q u e le G o u v e r n e m e n t a é g a l e m e n t 
c h e r c h é à e n t r a v e r , e m p ê c h e r et r e n d r e imposs ib le la p r o d u c t i o n e t la 
diffusion à'Ozgùr Gundem au moyen de p r o c é d u r e s j u r i d i q u e s i l lég i t imes . 
Ils souscr ivent à l 'avis de la C o m m i s s i o n qu i conclut q u e n o m b r e des 
p o u r s u i t e s e n g a g é e s c o n t r e le j o u r n a l q u a n t à la t e n e u r de ce r t a in s 
ar t ic les et r e p o r t a g e s é t a i e n t injustifiées et d i s p r o p o r t i o n n é e s d a n s l eu r s 
effets. Ils font valoir q u e la C o m m i s s i o n a p rocédé à u n e analyse 
approfondie d ' un échan t i l lon r e p r é s e n t a t i f de ces p r o c é d u r e s à la l umiè r e 
des pr inc ipes é tabl is pa r la C o u r , et qu ' e l l e a cons t a t é q u e la p l u p a r t des 
ar t ic les i nc r iminés ne c o n t e n a i e n t a u c u n e inc i ta t ion à la violence ou 
obse rva t ion de n a t u r e à e x a c e r b e r la s i t ua t ion qu i pû t jus t i f i e r les 
m e s u r e s i m p o s é e s . 

2. Le Gouvernement 

52. Le G o u v e r n e m e n t a l lègue q u e la C o m m i s s i o n a a d o p t é u n e 
d é m a r c h e sélective p o u r e x a m i n e r les décis ions i n t e r n e s c o n c e r n a n t les 
p a r u t i o n s à'Ozgûr Gundem. En o u t r e , il é t a i t à son sens s impl is te de 
cons idé re r , c o m m e l'a fait la C o m m i s s i o n en e x a m i n a n t les a r t ic les , q u e 
seuls les t e r m e s inc i tan t d i r e c t e m e n t et e x p r e s s é m e n t à la violence 
pouva ien t ê t r e l é g i t i m e m e n t c e n s u r é s . Des m e s s a g e s impl ic i tes , codés ou 
voilés p e u v e n t é g a l e m e n t avoir un i m p a c t négatif . Pour le G o u v e r n e m e n t , 
le c r i t è r e à a d o p t e r cons is ta i t à e x a m i n e r le d a n g e r réel causé p a r la 
publ ica t ion . Il p r é t e n d é g a l e m e n t que l 'objectif du j o u r n a l , à savoir servir 
d 'out i l de p r o p a g a n d e au P K K et sou ten i r son desse in d ' é b r a n l e r 
l ' i n tégr i t é t e r r i t o r i a l e de la T u r q u i e , r e p r é s e n t a i t un é l é m e n t crucial 
d a n s ce t t e app réc i a t ion . Il a p p a r t i e n t aux a u t o r i t é s i n t e r n e s , qu i sont au 
con tac t des forces vives de leur pays, de d é t e r m i n e r si la s û r e t é ou la 
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sécur i t é est m e n a c é e e t , d a n s l 'exercice de leur con t rô le , les o rganes de 
S t r a s b o u r g doivent accorder aux E t a t s c o n t r a c t a n t s u n e a m p l e m a r g e 
d ' app réc i a t i on à cet éga rd . 

3. La Commission 

53. D a n s son r a p p o r t , la C o m m i s s i o n a e x a m i n é vingt et u n e décisions 
jud ic i a i r e s r e n d u e s au t e r m e de pour su i t e s re la t ives à t r e n t e - d e u x ar t ic les 
et r e p o r t a g e s . Ces pou r su i t e s avaient t ra i t à d iverses infrac t ions : insu l te à 
l 'Eta t et aux au to r i t é s mi l i t a i res (ar t ic le 159 du code péna l ) , inc i ta t ion à 
l 'host i l i té fondée sur la race ou l 'or igine rég iona le (ar t ic le 312 du code 
p é n a l ) , diffusion de déc l a r a t i ons du P K K (ar t ic le 6 de la loi de 1991 
rela t ive à la lu t te con t re le t e r r o r i s m e ) , d ivulga t ion de l ' iden t i t é de 
fonc t ionna i res impl iqués d a n s la lu t t e c o n t r e le t e r r o r i s m e (ar t ic le 6 de 
la loi de 1991), et publ ica t ion de p r o p a g a n d e s é p a r a t i s t e (ar t ic le 8 de la 
loi de 1991). Les pou r su i t e s ont abou t i à des c o n d a m n a t i o n s à des pe ines 
d ' e m p r i s o n n e m e n t et d ' a m e n d e et à la f e r m e t u r e du j o u r n a l . La 
C o m m i s s i o n a e s t imé que les c o n d a m n a t i o n s péna le s et les peines 
infligées pouva ien t se jus t i f i e r s e u l e m e n t à l ' égard de trois éd i t ions . Son 
r é s u m é des a r t i c les et des décis ions de ju s t i ce figure d a n s son r appor t 
( p a r a g r a p h e s 160-237). 

4. Appréciation de la Cour 

54. T o u t d ' abord , la C o u r n ' aperço i t a u c u n e ra i son de c r i t i que r la 
d é m a r c h e a d o p t é e pa r la C o m m i s s i o n cons i s t an t à sé lec t ionner des 
décis ions i n t e r n e s p o u r les e x a m i n e r . La C o m m i s s i o n a passé en revue 
les d o c u m e n t s et r e n s e i g n e m e n t s fournis p a r les pa r t i e s , y compr i s les 
verdic ts de c o n d a m n a t i o n et de r e l axe . C o m p t e t enu du n o m b r e de 
p o u r s u i t e s et de décis ions , u n e analyse dé ta i l l ée de l ' ensemble des 
affaires a u r a i t é té i r réa l i sab le . La C o m m i s s i o n a défini des décisions 
c o r r e s p o n d a n t aux di f férentes infract ions en j e u d a n s les affaires 
i n t e r n e s . Les ar t ic les e x a m i n é s va r i a i en t q u a n t à l eur objet et leur forme 
et c o m p r e n a i e n t des r e p o r t a g e s sur d i f férents sujets , des in te rv iews , une 
c r i t ique l i t t é r a i r e et un dess in s a t i r i que . Le G o u v e r n e m e n t n ' a avancé 
a u c u n e ra ison p e r m e t t a n t de r é v o q u e r e n d o u t e le c a r a c t è r e i m p a r t i a l ou 
r e p r é s e n t a t i f de ce t t e sé lec t ion ou d 'a f f i rmer qu 'e l l e donna i t p o u r un 
a u t r e mot i f u n e vision dé fo rmée de la réa l i t é ; il n ' a pas non plus 
é n u m é r é les décis ions jud ic i a i r e s ou les a r t ic les qui , à son avis, a u r a i e n t 
dû ê t r e e x a m i n é s à la p lace . 

55. Dès lors , la C o u r a d m e t la d é m a r c h e a d o p t é e p a r la C o m m i s s i o n et 
va m a i n t e n a n t e x a m i n e r si, d a n s les affaires q u e celle-ci a évoquées dans 
son r a p p o r t , les m e s u r e s imposées révè len t ou non une viola t ion de 
l 'ar t icle 10 de la Conven t i on . 
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56. Elle e s t i m e de p r i m e abord q u e ces m e s u r e s cons t i t ua i en t une 
a t t e i n t e à la l iber té d ' express ion a u sens du p r e m i e r p a r a g r a p h e de 
l 'ar t ic le 10, a t t e i n t e qui doi t donc se jus t i f i e r au r e g a r d du second 
p a r a g r a p h e . T o u t en s o u t e n a n t d a n s leur m é m o i r e q u e les d isposi t ions 
de la loi de 1991 rela t ive à la lu t t e con t r e le t e r r o r i s m e ( p a r a g r a p h e s 
32-33 ci-dessus) sont d ' une impréc i s ion et d ' u n e géné ra l i t é po ten t i e l l e 
te l les qu 'e l les violent la l e t t r e et l 'espri t de l 'ar t ic le 10, les r e q u é r a n t s 
n ' a v a n c e n t a u c u n a r g u m e n t par t i cu l ie r q u a n t à savoir p o u r q u o i les 
m e s u r e s en q u e s t i o n ne doivent pas ê t r e cons idé rées c o m m e « p r é v u e s 
p a r la loi ». 

La C o u r rappe l le qu 'e l l e s 'est déjà p e n c h é e su r ce t t e ques t i on d a n s des 
a r r ê t s p r é c é d e n t s (voir, p a r e x e m p l e , l ' a r rê t Sûrek c. Turquie (n" 1) [GCJ, 
n° 26682/95 , §§ 45-46, C E D H 1999-IV, ainsi que douze a u t r e s affaires 
con t re la T u r q u i e re la t ives à la l iber té d ' express ion) et a conclu q u e les 
m e s u r e s pr ises en v e r t u de la loi de 1991 pouva ien t passe r p o u r « p r é v u e s 
p a r la loi». Les r e q u é r a n t s n 'on t p rodu i t a u c u n é l é m e n t p e r m e t t a n t de 
p a r v e n i r à u n e conclus ion di f férente en l 'espèce. C o m m e d a n s les affaires 
évoquées c i -dessus , la C o u r e s t i m e dès lors pouvoir conc lure q u e les 
m e s u r e s imposées pour su iva i en t des bu t s l ég i t imes , à savoir la p ro tec t ion 
de la sécur i t é na t i ona l e et de l ' in tégr i té t e r r i t o r i a l e , la défense de l 'o rdre 
et la p réven t ion du c r ime (voir, pa r e x e m p l e , l ' a r rê t Sùrek (n" 1) p réc i t é , 
§ 5 2 ) . 

57. La C o u r se doit de r e c h e r c h e r à p r é s e n t si ces m e s u r e s é t a i e n t 
« n é c e s s a i r e s , d a n s u n e société d é m o c r a t i q u e » pour a t t e i n d r e ces 
objectifs à la l u m i è r e des p r inc ipes qu 'e l l e a é tabl i s dans sa j u r i s p r u d e n c e 
(voir, p a r m i d ' a u t r e s a r r ê t s r écen t s , l ' a r rê t Z a n a c. T u r q u i e du 
25 n o v e m b r e 1997, Recueil 1997-VII, pp . 2547-2548, § 51), et l ' a r rê t Sùrek 
(n" 1) p réc i t é , § 58) . Ces pr inc ipes p e u v e n t se r é s u m e r c o m m e suit : 

i. La l iber té d ' express ion cons t i tue l 'un des f o n d e m e n t s essent ie l s 
d ' u n e société d é m o c r a t i q u e , l 'une des condi t ions p r i m o r d i a l e s de son 
p rog rès et de l ' é p a n o u i s s e m e n t de chacun . Sous rése rve du p a r a g r a p h e 2 
de l 'ar t ic le 10, elle vau t non s e u l e m e n t p o u r les « i n f o r m a t i o n s » ou 
« i d é e s » accueil l ies avec faveur ou cons idé rées c o m m e inoffensives ou 
indi f férentes , ma i s aussi p o u r celles qui h e u r t e n t , c h o q u e n t ou 
i n q u i è t e n t : ainsi le veu len t le p l u r a l i s m e , la t o l é rance et l 'espri t 
d ' o u v e r t u r e sans lesquels il n 'es t pas de «soc ié té d é m o c r a t i q u e » . Tel le 
q u e la consacre l 'ar t icle 10, elle est assor t i e d ' excep t ions qu i appe l l en t 
toutefois u n e i n t e r p r é t a t i o n é t ro i t e , et le besoin de la r e s t r e i n d r e doit se 
t rouver é tab l i d e m a n i è r e conva incan t e . 

ii. L 'adject i f « n é c e s s a i r e » , au sens de l 'ar t ic le 10 § 2, imp l ique un 
«beso in social i m p é r i e u x » . Les E t a t s c o n t r a c t a n t s j ou i s sen t d ' une 
c e r t a i n e m a r g e d ' app réc i a t i on pour j u g e r de l ' ex is tence d 'un tel 
besoin , ma i s elle se doub le d ' un cont rô le e u r o p é e n p o r t a n t à la fois sur la 
loi et sur les décis ions qui l ' app l iquen t , m ê m e q u a n d elles é m a n e n t d ' une 



ARRÊT ÔZGÛR GÛNDEAI c. TURQUIE 63 

jur id ic t ion i n d é p e n d a n t e . La C o u r a donc c o m p é t e n c e p o u r s t a t u e r en 
d e r n i e r lieu sur le point de savoir si u n e « r e s t r i c t i o n » se concilie avec la 
l iber té d ' express ion q u e p ro t ège l 'ar t icle 10. 

iii. D a n s l 'exercice d e son pouvoir de con t rô l e , la C o u r doi t cons idé re r 
l ' i ngérence à la l u m i è r e de l ' ensemble de l 'affaire, y compr i s la t e n e u r des 
déc l a r a t i ons l i t igieuses et le con t ex t e d a n s lequel elles s ' inscr ivent . En 
par t i cu l i e r , il i ncombe à la C o u r de d é t e r m i n e r si la m e s u r e inc r iminée 
é ta i t « p r o p o r t i o n n é e aux bu t s l ég i t imes poursu iv i s» et si les motifs 
invoqués pa r les a u t o r i t é s na t iona le s p o u r la jus t i f ie r a p p a r a i s s e n t 
« p e r t i n e n t s et suf f i sants» . Ce fa isant , la C o u r doit se convaincre que les 
a u t o r i t é s na t i ona l e s on t app l iqué des règles conformes aux pr inc ipes 
consacrés à l 'ar t icle 10 et ce, de su rc ro î t , en se fondant sur u n e 
app réc i a t i on accep tab le des faits p e r t i n e n t s . 

58 . P u i s q u e ces affaires p o r t e n t é g a l e m e n t sur des m e s u r e s prises 
con t re des écr i t s publ iés d a n s des j o u r n a u x , elles doivent ê t r e aussi 
e x a m i n é e s à la l umiè r e du rôle é m i n e n t j o u é p a r la presse pour g a r a n t i r 
un f o n c t i o n n e m e n t convenab le de la d é m o c r a t i e (voir, p a r m i b e a u c o u p 
d ' a u t r e s , l ' a r rê t L ingens c. A u t r i c h e du 8 ju i l le t 1986, sér ie A n" 103, p . 26, 
§ 4 1 , et l ' a r rê t Fressoz et Roire c. France [ G C ] , n" 29183/95 , § 45, C E D H 
1999-1). Si la p resse ne doi t pas f ranch i r les b o r n e s fixées en vue, 
n o t a m m e n t , de la p ro tec t ion des i n t é r ê t s v i taux de l 'E ta t , tels que la 
p ro tec t ion de la sécur i t é na t iona le ou de l ' in tégr i té t e r r i t o r i a l e con t re les 
m e n a c e s de violence ou la défense de l 'o rdre ou la p r éven t i on du c r ime , il 
lui i ncombe n é a n m o i n s de c o m m u n i q u e r des in fo rma t ions et des idées su r 
les ques t i ons d é b a t t u e s d a n s l ' a r ène po l i t ique , m ê m e si elles sont 
con t rove r sées . A sa fonction qui consiste à en diffuser s 'a joute le droi t , 
pour le publ ic , d ' en recevoir . La l iber té de la p resse fourni t à l 'opinion 
pub l ique l 'un des me i l l eu r s moyens de c o n n a î t r e et j u g e r les idées et 
a t t i t u d e s des d i r i g e a n t s ( a r r ê t L ingens p réc i t é , p . 26, §§ 41-42) . 

a) Poursui tes concernant l'infraction d'insulte à l'Etat et aux autorités 
militaires (article 159 du code pénal) 

59. La C o m m i s s i o n a e x a m i n é à cet é g a r d trois a r t ic les i m p u t a n t aux 
forces de l 'o rdre la d e s t r u c t i o n de maisons à Lice, qui ont d o n n é lieu à une 
pe ine d ' e m p r i s o n n e m e n t de dix mois et à u n e o r d o n n a n c e de f e r m e t u r e de 
qu inze j o u r s , ainsi q u ' u n dess in r e p r é s e n t a n t la R é p u b l i q u e t u r q u e 
c o m m e un p e r s o n n a g e qualif ié de «kahpe»1, et ayan t e n t r a î n é u n e pe ine 
d ' a m e n d e , une pe ine d ' e m p r i s o n n e m e n t de dix mois et u n e o r d o n n a n c e 
de f e r m e t u r e de qu inze j o u r s ( r a p p o r t de la C o m m i s s i o n , p a r a g r a p h e s 
161-166). 

1. C e t e r m e v é h i c u l e u n e s é r i e de s i g n i f i c a t i o n s , p a r e x e m p l e « p r o s t i t u é e » , « r u s é » , 

« h y p o c r i t e ». 
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60. La C o u r rappe l le q u e la posi t ion d o m i n a n t e occupée pa r les 
a u t o r i t é s de l 'E ta t leur c o m m a n d e de t é m o i g n e r de r e t e n u e d a n s l 'usage 
de la voie péna l e . Les a u t o r i t é s d ' un E t a t d é m o c r a t i q u e doivent to l é re r la 
c r i t i que , lors m ê m e qu 'e l le peu t ê t re cons idé rée c o m m e provocat r ice ou 
i n s u l t a n t e . Q u a n t a u x ar t ic les c o n c e r n a n t les d e s t r u c t i o n s à Lice, la C o u r 
re lève q u e l ' a l léga t ion re la t ive à l ' impl ica t ion des forces de l 'o rdre é ta i t 
l a r g e m e n t r é p a n d u e , e t fait du r e s t e l 'objet de p r o c é d u r e s à S t r a s b o u r g 
(voir, pa r e x e m p l e , l 'affaire Ayder et a u t r e s c. T u r q u i e , a c t u e l l e m e n t 
p e n d a n t e devan t la C o u r , r e q u ê t e n° 23656/94, r a p p o r t de la C o m m i s s i o n 
du 21 oc tobre 1999, non pub l ié ) . La C o m m i s s i o n a é g a l e m e n t e s t imé q u e 
les t e r m e s de l 'ar t ic le ava ien t un c o n t e n u factuel et u n e tona l i t é 
é m o t i o n n e l l e , mais d é n u é e d 'agress iv i té . Q u a n t au dess in , la C o u r no te 
q u e la j u r i d i c t i on na t iona le a re je té l 'a f f i rmat ion q u e c 'é ta i t u n e 
p l a i s an t e r i e et a e s t i m é qu' i l déno ta i t « p a r essence l ' i n ten t ion de 
p ro fé re r u n e i n s u l t e » . La C o u r n ' ape rço i t c e p e n d a n t a u c u n e ra ison 
conva incan te de f r apper ces publ ica t ions d ' une sanc t ion péna le telle q u e 
celles déc r i t e s c i -dessus . A l ' ins ta r de la C o m m i s s i o n , elle conclut q u e 
les m e s u r e s pr ises n ' é t a i e n t pas «néces sa i r e s , dans u n e société 
d é m o c r a t i q u e » , p o u r a t t e i n d r e un but l ég i t ime . 

b) Poursuites concernant l'infraction d'incitation à l'hostilité fondée sur la 
race et l'origine régionale (article 312 du code pénal) 

6 1 . L'affaire e x a m i n é e sous ce t t e r u b r i q u e conce rna i t u n ar t ic le 
déc r ivan t des a t t a q u e s q u ' a u r a i e n t l ancées les forces de l ' o rd re su r des 
vi l lages du Sud-Est et des agress ions de t e r ro r i s t e s , don t le m e u r t r e d ' un 
i m a m ( rappor t de la C o m m i s s i o n , p a r a g r a p h e s 167-169). La ju r id i c t ion 
i n t e r n e , qui a infligé à l ' a u t e u r de l 'ar t icle u n e a m e n d e ainsi q u ' u n e 
pe ine d ' e m p r i s o n n e m e n t d e seize mois et émis u n e o r d o n n a n c e de 
f e r m e t u r e d 'un mois , a invoqué la m a n i è r e don t l ' a r t ic le é ta i t r éd igé , la 
ra ison ayant mot ivé sa r édac t ion et le con t ex t e social, s ans d o n n e r 
d ' exp l ica t ion . La C o u r re lève q u e ce t t e j u r id i c t ion ne s 'est fondée sur 
a u c u n e i n e x a c t i t u d e a l léguée de l 'a r t ic le . La C o m m i s s i o n a e s t imé q u e 
l 'a r t ic le avai t u n c o n t e n u fac tuel e t p r é s e n t a i t u n i n t é r ê t publ ic , et qu ' i l 
ne con tena i t r ien qui pouvai t inc i te r à la violence ou s u g g é r e r u n sou t ien 
ouver t au recours à la violence p a r le P K K . La C o u r ne voit pas de mot i f 
p e r t i n e n t et suffisant pour infliger des c o n d a m n a t i o n s et pe ines péna le s à 
cause de cet a r t i c le et , c o m m e la C o m m i s s i o n , e s t ime que l ' ingérence 
n ' é t a i t pas jus t i f i ée au r e g a r d de l 'ar t icle 10 § 2 de la Conven t i on . 

c) Poursuites pour diffusion de déclarations du PKK (article 6 de la loi de 
1991) 

62. La C o m m i s s i o n a passé en revue sept décis ions jud ic i a i r e s re la t ives 
à des c o n d a m n a t i o n s infligées p o u r hui t a r t ic les , e t assor t ies d ' a m e n d e s et 
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de saisies de ce r t a ines édi t ions du j o u r n a l . Les ar t ic les r a p p o r t a i e n t des 
c o m m u n i c a t i o n s d ' o rgan i sa t i ons affiliées au P K K (par e x e m p l e l 'ARGK) , 
des d é c l a r a t i o n s , un discours et un e n t r e t i e n avec Abdu l l ah O c a l a n , le chef 
du PKK, une déc l a r a t i on d ' un r e p r é s e n t a n t e u r o p é e n de ce t t e 
o rgan i sa t i on , u n e in te rv iew d ' O s m a n O c a l a n , un d i r igean t du PKK, u n 
c o m m u n i q u é du b u r e a u e u r o p é e n de Dev-Sol et u n e in te rv iew de C e m i l 
Baytk, l 'un des d i r i g e a n t s du P K K ( rappor t de la C o m m i s s i o n , 
p a r a g r a p h e s 174-195). 

63 . La C o u r rappe l le que le fait q u ' u n m e m b r e d ' u n e o rgan i sa t i on 
i n t e r d i t e accorde des e n t r e t i e n s ou fasse des d é c l a r a t i o n s ne sau ra i t en 
soi jus t i f i e r une ingé rence d a n s le droi t d u j o u r n a l à la l iber té 
d ' express ion , pas plus q u e le fait q u e les uns ou les a u t r e s r e n f e r m a i e n t 
des c r i t iques v i ru len tes de la po l i t ique du g o u v e r n e m e n t . P o u r d é t e r m i n e r 
si les t ex t e s d a n s leur e n s e m b l e peuven t pa s se r p o u r u n e inc i ta t ion à la 
violence, il convient p lu tô t de p o r t e r a t t e n t i o n aux t e r m e s employés et a u 
c o n t e x t e d a n s l eque l l eur publ ica t ion s ' inscri t (voir, pa r e x e m p l e , l ' a r rê t 
Sürek et Özdemir c. Turquie [ G C ] , n"s 23927/94 et 24277/94, § 6 1 , 8 ju i l le t 
1999, non publ ié ) . 

64. Avec la C o m m i s s i o n , la C o u r e s t ime q u e q u a t r e des hui t ar t ic les ne 
peuven t ê t r e t enus p o u r inc i ter à la violence, eu é g a r d à leurs c o n t e n u , 
tona l i t é et c o n t e x t e . Elle e s t ime en pa r t i cu l i e r q u e r ien d a n s le 
c o m m u n i q u é du b u r e a u e u r o p é e n d e Dev-Sol, qu i évoque d e s mauva i s 
t r a i t e m e n t s p r é t e n d u m e n t infligés p a r la police à des p e r s o n n e s lors de 
l ' e n t e r r e m e n t d ' un T u r c en A l l e m a g n e , ne peu t d o n n e r lieu à des 
p r éoccupa t i ons d ' o rd re public en T u r q u i e . 

65. La C o m m i s s i o n a conclu q u e trois ar t ic les c o n t e n a i e n t des 
passages qui p récon i sa ien t l ' in tensif icat ion de la l u t t e a r m é e , glorif iaient 
la g u e r r e et énonça i en t l ' i n ten t ion de c o m b a t t r e j u s q u ' à la d e r n i è r e gou t t e 
de sang . La C o u r a d m e t q u e d a n s le c o n t e x t e du conflit d a n s le Sud-Est du 
pays, on pouvai t r a i s o n n a b l e m e n t voir d a n s ces d é c l a r a t i o n s u n 
e n c o u r a g e m e n t au r ecour s à la violence (voir, pa r e x e m p l e , l ' a r rê t Sürek 
(n" 1) p r éc i t é , §§ 61-62). Eu é g a r d é g a l e m e n t aux pe ines r e l a t i v e m e n t 
légères qui ont é té infligées, la C o u r e s t ime q u e les m e s u r e s l i t igieuses 
é t a i en t r a i s o n n a b l e m e n t p r o p o r t i o n n é e s aux bu t s l ég i t imes de la 
p réven t ion du c r i m e et de la défense de l 'o rdre , et pouva ien t pa s se r pour 
nécessa i res d a n s u n e société d é m o c r a t i q u e , au sens du second p a r a g r a p h e 
d e l 'ar t icle 10. 

1. L a f r ac t i on a r m é e d ' e x t r ê m e g a u c h e «Turkiye Halk Kurluhq PartisilCephesi-Devrimci Sol » 
es t c o u r a m m e n t a p p e l é e «Dev-Sol» ( G a u c h e r é v o l u t i o n n a i r e ) . 
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d) Poursuites pour divulgation de l'identité de fonctionnaires participant à 
des miss ions de lutte contre le terrorisme (article 6 de la loi de 1991) 

66. C i n q décis ions jud ic i a i r e s c o n c e r n a n t six a r t ic les sont r e g r o u p é e s 
sous ce t t e r u b r i q u e . Les pe ines infligées c o m p r e n a i e n t des a m e n d e s , 
la saisie de c e r t a i n e s édi t ions du j o u r n a l e t , d a n s u n cas , u n e o r d o n n a n c e 
de f e r m e t u r e de qu inze j o u r s ( r appor t de la C o m m i s s i o n , p a r a ­
g r a p h e s 199-215). 

67. La C o u r observe que les c o n d a m n a t i o n s et sanc t ions on t é té 
p rononcées car les a r t ic les c i t a ien t le n o m de c e r t a i n s fonc t ionna i res en 
assoc iant ceux-ci à d e p r é t e n d u s faits dé l i c tueux , à savoir le décès , 
p e n d a n t sa d é t e n t i o n , du fils d 'un c a n d i d a t du D E P (Par t i d é m o c r a t i q u e ) 
aux é lect ions législat ives, la compl ic i té a l l éguée des a u t o r i t é s de l 'Eta t 
d a n s le m e u r t r e de M u s a A n t e r , l ' évacua t ion forcée de vi l lages, les 
m e s u r e s d ' i n t i m i d a t i o n pr ises à l ' égard de vil lageois, le b o m b a r d e m e n t 
de § i rnak et le m e u r t r e à t i t r e de représa i l les de d e u x p e r s o n n e s ap rè s 
l ' a t t a q u e d ' une g e n d a r m e r i e p a r le P K K . Toute fo i s , il convient de 
r e m a r q u e r q u e d a n s d e u x des a r t ic les , il n ' é t a i t pas a l légué q u e les 
fonc t ionna i res n o m m é m e n t dés ignés é t a i en t r e sponsab les des d é l i t s ; on 
ind iqua i t s i m p l e m e n t qu ' i l s é t a i e n t impl iqués d a n s des é v é n e m e n t s 
connexes . En pa r t i cu l i e r , s ' ag issant de la p e r s o n n e décédée en d é t e n t i o n , 
on aff i rmait que le d i r e c t e u r de la s û r e t é de § i r n a k avai t p r é c é d e m m e n t 
a s su ré à la famille q u e la v ic t ime sera i t l ibérée en t o u t e sécu r i t é , et on 
r a p p o r t a i t q u e le p r o c u r e u r g é n é r a l de § i rnak ne souha i t a i t faire a u c u n 
c o m m e n t a i r e . Si l 'ar t ic le sur le m e u r t r e p a r représa i l l es ci tai t le n o m de 
trois ga rdes de vi l lage, il é t a i t a l légué q u e les deux v ic t imes ava ien t é té 
tuées pa r les g e n d a r m e s . 

68. C e r t e s , les t rois a u t r e s a r t ic les p r é t e n d a i e n t q u e les fonc t ionna i res 
c i tés ava ien t c o m m i s de graves dél i t s , ce qu i pouvai t les dés igne r à la 
vindicte pub l ique . Toutefo is , c o m m e p o u r les a u t r e s publ ica t ions , la 
vé rac i t é de leur c o n t e n u n ' é t a i t a p p a r e m m e n t pas pr ise en cons idé ra t ion 
et , s'ils é t a i e n t vra is , les faits décr i t s p r é s e n t a i e n t un i n t é r ê t publ ic . Il 
n ' é ta i t pas non plus t e n u c o m p t e du fait q u e le n o m de ces fonc t ionna i res 
et leur rôle d a n s la l u t t e con t re le t e r r o r i s m e é t a i en t déjà d a n s le d o m a i n e 
publ ic . Ainsi , le g o u v e r n e u r de la rég ion soumise à l ' é ta t d ' u r g e n c e , ci té 
d a n s u n a r t ic le , é t a i t u n p e r s o n n a g e publ ic d a n s la région, t and i s q u e les 
c o m m a n d a n t s de g e n d a r m e r i e et les g a r d e s de vil lage dés ignés p a r l eur 
n o m d a n s les a u t r e s a r t ic les é t a i en t connus d a n s l eu r sec teur . L ' i n t é r ê t 
qu ' i l y avait à p r o t é g e r leur iden t i t é é ta i t donc c o n s i d é r a b l e m e n t r édu i t , 
et le d o m m a g e po ten t i e l q u e la res t r i c t ion visait à e m p ê c h e r é ta i t m i n i m e . 
Dès lors, pour a u t a n t que les a u t o r i t é s ava ien t des motifs p e r t i n e n t s 
d ' infl iger des sanc t ions péna l e s , ils ne pouva ien t ê t r e cons idérés c o m m e 
suffisants pour l ég i t imer les res t r i c t ions imposées à la l iber té 
d ' express ion du j o u r n a l (voir, pa r e x e m p l e , l ' a r rê t Siirek c. Turquie (n° 2) 
[ G C ] , n" 24122/94, §§ 37-42, 8 ju i l l e t 1999, non pub l i é ) . P a r t a n t , ces 



ARRÊT OZGÛR GÛNDEM c. TURQUIE 67 

m e s u r e s ne peuven t se jus t i f ie r au r ega rd de l 'ar t icle 10 § 2 de la 
Conven t i on . 

e) Poursuites en raison de déclarations constituant de la propagande 
séparatiste (article 8 de la loi de 1991) 

69. D a n s ce t t e ca t égor i e , la C o m m i s s i o n s'est i n t é r e s sée à six décis ions 
jud ic i a i r e s c o n c e r n a n t douze a r t ic les . Les sanc t ions infligées ap rè s 
c o n d a m n a t i o n c o m p r e n a i e n t des pe ines d ' e m p r i s o n n e m e n t de vingt mois 
et de d e u x a n s , des a m e n d e s , la saisie de c e r t a i n e s édi t ions e t , d a n s u n cas , 
une o r d o n n a n c e de f e r m e t u r e d 'un mois ( r appor t de la C o m m i s s i o n , 
p a r a g r a p h e s 218-3 17). 

70. La C o u r re lève q u e les a r t ic les en ques t i on inc lua ien t des 
r e p o r t a g e s sur des sujets é c o n o m i q u e s ou sociaux (par e x e m p l e , u n 
projet de b a r r a g e , des ques t ions de s an t é p u b l i q u e ) , des c o m m e n t a i r e s 
su r l 'évolut ion h i s to r ique de la région d u Sud-Est , un c o m m u n i q u é 
c o n d a m n a n t la t o r t u r e et les m a s s a c r e s en T u r q u i e et a p p e l a n t à u n e 
so lu t ion d é m o c r a t i q u e , et des c o m p t e s r e n d u s de d e s t r u c t i o n s a l l éguées 
de vi l lages d a n s le Sud-Es t . La C o u r c o n s t a t e q u e l 'u t i l i sa t ion du t e r m e 
« K u r d i s t a n » d a n s un c o n t e x t e qui s u g g è r e qu ' i l devra i t s 'agir , ou qu' i l 
s 'agit , d ' u n e en t i t é s épa rée du t e r r i t o i r e de la T u r q u i e , ainsi q u e les 
p r é t e n t i o n s de c e r t a i n e s p e r s o n n e s d ' e x e r c e r un pouvoir au nom de ce t t e 
e n t i t é , peuven t p a r a î t r e h a u t e m e n t p rovoca t r i ces a u x a u t o r i t é s . 
Toute fo i s , le publ ic a le droi t d ' ê t r e in formé de dif férents po in t s de vue 
sur la s i t ua t ion d a n s le Sud-Est de la T u r q u i e , q u e ces po in t s de vue 
p la isent ou non aux a u t o r i t é s . La C o u r n ' es t pas convaincue q u e , m ê m e 
d a n s le con t ex t e des graves t roub le s que conna î t ce t t e rég ion , il faille 
cons idé re r q u e des express ions qu i s e m b l e n t s o u t e n i r l ' idée d ' u n e en t i t é 
k u r d e s é p a r é e vont i n é v i t a b l e m e n t e n v e n i m e r la s i tua t ion . Si p lus ieurs de 
ces ar t ic les c r i t i qua ien t v ivemen t les a u t o r i t é s et i m p u t a i e n t un 
c o m p o r t e m e n t illégal à ce r t a in s m e m b r e s des forces de l 'o rdre , 
quelquefois en des t e r m e s colorés et péjorat i fs , la C o u r e s t ime 
n é a n m o i n s q u ' o n ne s a u r a i t r a i s o n n a b l e m e n t les t en i r p o u r p récon i se r ou 
e n c o u r a g e r le r ecours à la violence. Eu éga rd à la sévér i té des pe ines 
infligées, elle conclut q u e les res t r i c t ions imposées à la l iber té 
d ' express ion du j o u r n a l qui r e s s o r t e n t de ces affaires é t a i en t 
d i s p r o p o r t i o n n é e s au but poursuivi et ne s a u r a i e n t se jus t i f i e r c o m m e 
é t a n t «néces sa i r e s d a n s u n e société d é m o c r a t i q u e » . 

D . C o n c l u s i o n 

7 1 . La C o u r conclut q u e l 'E ta t d é f e n d e u r n ' a pas pr is les m e s u r e s de 
p ro tec t ion et d ' e n q u ê t e a d é q u a t e s p o u r p r é se rve r le droi t A'Ozgùr Gùndem 
à la l ibe r té d ' express ion , et qu ' i l a imposé au quo t id i en c e r t a i n e s m e s u r e s , 
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à savoir l ' opéra t ion de pe rqu i s i t ion et d ' a r r e s t a t i o n du 10 d é c e m b r e 1993 
ainsi que les n o m b r e u s e s p o u r s u i t e s et c o n d a m n a t i o n s c o n c e r n a n t 
ce r t a ines édi t ions du j o u r n a l , qu i é t a i en t d i s p r o p o r t i o n n é e s et injustifiées 
pour a t t e i n d r e q u e l q u e bu t lég i t ime que ce fût. L ' a c c u m u l a t i o n de ces 
fac teurs a c o n t r a i n t le j o u r n a l à cesser de p a r a î t r e . Dès lors , il y a eu 
viola t ion de l 'ar t icle 10 de la Conven t ion . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 14 D E LA 
C O N V E N T I O N 

72. Les r e q u é r a n t s p r é t e n d e n t q u e les m e s u r e s qu i ont f rappé Ozgùr 
Gündem d é n o t e n t une forme de d i s c r i m i n a t i o n ; ils invoquen t l 'ar t icle 14 
de la Conven t ion , ainsi l ibel lé : 

« L a j o u i s s a n c e d e s d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n d o i t ê t r e 
a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r le s e x e , la r a c e , la c o u l e u r , la 
l a n g u e , la r e l i g i o n , les o p i n i o n s p o l i t i q u e s ou t o u t e s a u t r e s o p i n i o n s , l ' o r ig ine n a t i o n a l e 
ou soc i a l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou t o u t e 
a u t r e s i t u a t i o n . » 

73. Les r e q u é r a n t s invi ten t la C o u r à r econs idé re r l'avis e x p r i m é p a r la 
C o m m i s s i o n d a n s son r a p p o r t se lon leque l leurs a l l éga t ions de-
d i sc r imina t i on n ' é t a i e n t p a s fondées . Ils font valoir q u e la c o n s t a t a t i o n 
d ' une violat ion de l 'ar t icle 10 a m è n e à conc lure qu ' i l s on t é té v ic t imes 
d ' une d i sc r imina t ion fondée sur leur or igine na t i ona l e et leurs liens avec 
u n e m i n o r i t é n a t i o n a l e . Ils s o u t i e n n e n t q u e t o u t e express ion de l ' ident i té 
k u r d e passa i t aux yeux des a u t o r i t é s pour un pla idoyer en faveur des 
thè se s s é p a r a t i s t e s et p o u r de la p r o p a g a n d e pour le P K K . En l ' absence 
de t o u t e jus t i f i ca t ion des m e s u r e s res t r ic t ives v isant la p l u p a r t des 
ar t ic les e x a m i n é s pa r la C o m m i s s i o n , ces m e s u r e s ne p e u v e n t s ' expl iquer 
q u e p a r u n e forme de d i s c r imina t i on p roh ibée . 

74. Selon le G o u v e r n e m e n t , les a l l éga t ions de d i sc r imina t ion p ré ­
s en t ée s pa r les r e q u é r a n t s sont d é n u é e s de f o n d e m e n t . 

75. La C o u r rappe l le qu 'e l l e a c o n s t a t é une viola t ion de l 'ar t ic le 10 de 
la Conven t i on . Toutefo is , pour pa rven i r à la conclusion q u e les m e s u r e s 
app l iquées en ra ison de v ing t -neuf ar t ic les et r e p o r t a g e s n ' é t a i e n t pas 
nécessa i res d a n s u n e société d é m o c r a t i q u e , elle a déc l a r é ê t r e conva incue 
q u e ces m e s u r e s pour su iva i en t des bu t s l ég i t imes , à savoir la p ro tec t ion de 
la sécur i té na t i ona l e et de l ' in tégr i té t e r r i t o r i a l e , ou la p réven t ion du 
c r ime et de la défense de l 'o rdre . Rien ne po r t e à croi re q u e les 
res t r i c t ions à la l ibe r té d ' express ion qui en ont r é su l t é peuven t ê t r e 
a t t r i b u é e s à u n e différence d e t r a i t e m e n t fondée s u r l 'or igine n a t i o n a l e 
des r e q u é r a n t s ou sur leurs l iens avec u n e mino r i t é na t i ona l e . Dès lors, la 
C o u r conclut à l ' absence de viola t ion de l 'ar t icle 14 de la Conven t ion . 
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IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

76. Les r e q u é r a n t s r é c l a m e n t u n e r é p a r a t i o n pour d o m m a g e m a t é r i e l 
et m o r a l a insi que le r e m b o u r s e m e n t des frais et d é p e n s exposés dans le 
cad re des p r o c é d u r e s devan t les ju r id i c t ions i n t e r n e s et les o r g a n e s de la 
C o n v e n t i o n . Aux t e r m e s de l 'ar t ic le 41 de la C o n v e n t i o n : 

« Si la C o u r d é c l a r e q u ' i l y a e u v i o l a t i o n d e la C o n v e n t i o n ou d e ses P r o t o c o l e s , e t s i l e 

d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e n e p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s de c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 

A. D o m m a g e m a t é r i e l 

77. La société r e q u é r a n t e , U l k e m Basin ve Yaytnciltk Sanayt T i ca re t 
L td , p r é t e n d avoir subi une p e r t e f inancière du fait des poursu i t e s et 
de la saisie de sa p roduc t ion q u o t i d i e n n e . Avan t les m e s u r e s pr ises p a r 
les a u t o r i t é s , le j o u r n a l t i ra i t à q u e l q u e 45 000 e x e m p l a i r e s p a r j o u r . 
En ra ison de ces viola t ions , les v e n t e s sont t o m b é e s à 30 000 e x e m ­
pla i res environ, pu is ont c o m p l è t e m e n t cessé. Le j o u r n a l é ta i t vendu 
10 000 livres t u r q u e s (TRL) . P a r t a n t , elle e s t ime r a i sonnab le de 
r é c l a m e r l ' équ iva len t de la p r o d u c t i o n d ' un an du j o u r n a l , à savoir 
110 mi l l ia rds T R L . 

La société r e q u é r a n t e fait é g a l e m e n t valoir qu 'e l l e a dû r ég le r les 
hono ra i r e s des avocats , les frais m é d i c a u x et d ' a u t r e s d é p e n s e s tel les que 
les frais de voyage et de c o m m u n i c a t i o n s af férents a u x agress ions ou à 
l ' a r r e s t a t i on et au procès de c o r r e s p o n d a n t s , d i s t r i b u t e u r s et a u t r e s 
employés du j o u r n a l . Elle e s t ime ces d é p e n s e s à 1 mil l iard T R L . La 
société r e q u é r a n t e a é g a l e m e n t a s s u m é tou t e s les d é p e n s e s c o n c e r n a n t 
les d ix-sept r é d a c t e u r s qu i furent p lacés en g a r d e à vue , y compr i s les 
hono ra i r e s des avocats qu i s 'é lèvent à 20 mi l l i a rds T R L . En o u t r e , le 
10 d é c e m b r e 1993, les locaux du j o u r n a l à I s t anbu l , Diyarbak i r , B a t m a n , 
Elâzig, V a n , î zmi r , Agri , An ta lya et T a t v a n ont é té la cible de de scen t e s de 
police et ont fait l 'objet de pe rqu i s i t i ons , au cours desque l l e s des archives 
et d o c u m e n t s ont é té saisis. R ien n ' a é té r e n d u . La va leur de ces 
d o c u m e n t s et archives se s i tua i t a u t o u r de 10 mil l iards T R L . Les 
p r é t e n t i o n s a t t e i g n e n t au to ta l 141 mi l l ia rds T R L . 

La société r e q u é r a n t e déc l a r e ne pas ê t r e en m e s u r e de fourni r les 
p reuves écr i tes de ses p e r t e s f inancières p u i s q u e tous les d o c u m e n t s et 
r eg i s t r e s du j o u r n a l , q u e conservai t Ozgùr Ulke, le quo t id i en qui a pr is sa 
su i te , ont d i spa ru lo r sque le b â t i m e n t a é té d é t r u i t p a r u n e b o m b e 
en d é c e m b r e 1994. 

78. Le G o u v e r n e m e n t e s t ime q u ' a u c u n e r é p a r a t i o n n 'es t due puisqu ' i l 
n 'y a eu a u c u n m a n q u e m e n t à la Conven t ion . A suppose r toutefois q u e la 
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C o u r conclue à l ' ex is tence d ' u n e viola t ion, les m o n t a n t s r é c l a m é s pa r les 
r e q u é r a n t s sont excessifs, e x a g é r é s et inaccep tab les . 

79. La C o u r re lève q u e la société r e q u é r a n t e n 'es t pas en m e s u r e de 
p rodu i r e des pièces jus t i f ica t ives à l ' appui de ses a l l éga t ions de p e r t e 
f inancière . Elle ne s 'est pas non plus efforcée de p réc i se r a u t a n t q u e 
possible le f o n d e m e n t des hono ra i r e s d ' avoca t s , des frais m é d i c a u x et 
a u t r e s d é p e n s e s qu 'e l l e a u r a i t rég lés . La C o u r n ' es t pas conva incue qu ' i l 
ex is te u n lien de causa l i t é d i rec t e n t r e la c o n s t a t a t i o n d ' un dé fau t de 
p ro tec t ion ou d ' e n q u ê t e et les p e r t e s ma té r i e l l e s a l l éguées qu i 
c o r r e s p o n d e n t à des frais m é d i c a u x et a u t r e s . Elle re lève é g a l e m e n t q u e 
les p r é t e n t i o n s de la société ont t r a i t à l ' ensemble des m e s u r e s légales 
pr ises à l ' encon t re du j o u r n a l , q u e c h a c u n e de ces m e s u r e s ait é t é t e n u e 
ou non pour jus t i f iée . En o u t r e , les a u t r e s r é c l a m a t i o n s c o r r e s p o n d e n t à la 
saisie des archives et des d o c u m e n t s d a n s un c e r t a i n n o m b r e de b u r e a u x , 
b ien q u e les griefs d e la société r e q u é r a n t e c o n c e r n e n t e s s e n t i e l l e m e n t 
son siège à I s t anbu l . 

80. N é a n m o i n s , la C o u r a d m e t que les violat ions cons t a t ée s ont dû 
occas ionner u n e c e r t a i n e p e r t e ma té r i e l l e , liée à la pe rqu i s i t i on et la 
saisie d ' a rch ives et de d o c u m e n t s au b u r e a u d ' I s t a n b u l et a u x 
res t r i c t ions injustif iées qu i r e s s o r t e n t des p o u r s u i t e s et c o n d a m n a t i o n s 
évoquées clans le p r é s e n t a r r ê t . Elle e s t ime é g a l e m e n t q u e les effets 
cumula t i f s de ces m a n q u e m e n t s on t e n t r a î n é la cessa t ion des act ivi tés 
du j o u r n a l . S t a t u a n t en é q u i t é , la C o u r accorde à la société r e q u é r a n t e 
9 mi l l ia rds T R L . 

B. D o m m a g e m o r a l 

8 1 . Le r e q u é r a n t F a h r i F e r d a Ç e t i n r é c l a m e 30 000 livres s t e r l ing 
(GBP) pour dé t r e s se p rofonde , angoisse et souffrance m o r a l e . Il a l lègue 
avoir é té t o r t u r é p e n d a n t sa d é t e n t i o n de t re ize j o u r s et avoir é té 
c o n t r a i n t de fuir la T u r q u i e à sa l ibéra t ion , en la i ssant son épouse et ses 
en fan t s . 

82. Le r e q u é r a n t Ya§ar Kaya r é c l a m e é g a l e m e n t 30 000 G B P . Il 
déc la re q u e la c i n q u i è m e cour de s û r e t é de l 'E ta t d ' I s t anbu l lui a infligé 
des pe ines d ' e m p r i s o n n e m e n t p o u r les a r t ic les qu ' i l avai t publ iés d a n s le 
j o u r n a l . Il a lui aussi é té c o n t r a i n t de fuir à l ' é t r a n g e r en la issant son 
épouse et ses en fan t s en T u r q u i e et a donc r e s sen t i u n e profonde 
d é t r e s s e , de l 'angoisse et des souffrances mora l e s . 

83 . Le G o u v e r n e m e n t déc la re q u e les m o n t a n t s r é c l a m é s sont 
e x a g é r é s et é q u i v a u d r a i e n t , s'ils é t a i en t accordés , à un e n r i c h i s s e m e n t 
sans cause . 

84. L a C o u r rappe l le qu 'e l l e n 'es t p a r v e n u e à a u c u n e conclus ion au 
r e g a r d de la C o n v e n t i o n s ' ag issant de la d é t e n t i o n de F a h r i F e r d a Ç e t i n 
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ou des pér iodes d ' e m p r i s o n n e m e n t subies p a r Y a s a r Kaya . Tou te fo i s , elle 
ne d o u t e pas que ces r e q u é r a n t s a ien t r e s sen t i u n e angoisse et u n s t ress 
cons idérab les liés a u x viola t ions don t elle a é tab l i l ' ex is tence . Eu égard 
aux m o n t a n t s accordés d a n s d ' a u t r e s affaires con t r e la T u r q u i e (voir, pa r 
e x e m p l e , l ' a r rê t Ceylan c. Turquie [ G C ] , n" 23556/94, § 50, C E D H 1999-TV, 
et l ' a r rê t Arslan c. Turquie [ G C ] , n" 23462/94, § 61 , 8 ju i l l e t 1999, non 
publ ié) et s t a t u a n t en é q u i t é , elle a l loue 5 000 G B P à chacun des 
r e q u é r a n t s . 

C. Fra is e t d é p e n s 

85. Les r e q u é r a n t s r é c l a m e n t le r e m b o u r s e m e n t des frais et d é p e n s de 
M. O s m a n Erg in , qu i a agi au n o m du j o u r n a l d a n s les p rocédure s 
i n t e r n e s , mais n 'on t fourni a u c u n e précis ion. De m ê m e , ils n ' on t pas 
dé ta i l lé leurs p r é t e n t i o n s q u a n t aux honora i r e s et frais des avocats tu rcs 
qui les ont ass is tés . Ils sol l ici tent 5 390 G B P (moins les 5 595 francs 
français (FRF) versés pa r le Consei l de l 'Europe au t i t r e de l ' ass is tance 
judiciaire) p o u r les h o n o r a i r e s de l eu rs avocats b r i t a n n i q u e s et les frais 
et d é p e n s exposés p a r ceux-ci , et 7 500 G B P d ' hono ra i r e s , 1 710 G B P de 
frais admin i s t r a t i f s , 12 125 G B P de frais de t r a d u c t i o n et 1 650 G B P d e 
frais de voyage exposés pa r le Proje t k u r d e p o u r les dro i t s de l ' h o m m e 
( P K D H ) p o u r l ' ass is tance qu ' i l a p r ê t é e d a n s le cad re de la r e q u ê t e . 
Q u a n t à l ' audience devan t la C o u r , les r e q u é r a n t s r e v e n d i q u e n t 
1 450 G B P pour hono ra i r e s et 46 G B P p o u r frais admin i s t r a t i f s (moins 
les 3 600 F R F pe rçus au t i t r e de l ' ass is tance jud ic i a i r e ) p o u r leurs avocats 
b r i t a n n i q u e s et 2 490 G B P pour les h o n o r a i r e s , frais et d é p e n s exposés par 
le P K D H à ce t t e occasion. 

86. P o u r le G o u v e r n e m e n t , ces p r é t e n t i o n s sont excessives et les 
d é p e n s e s accessoi res , tel les q u e les s o m m e s r é c l a m é e s pa r le P K D H , ne 
dev ra i en t pas ê t r e admise s car la r é p a r a t i o n équ ivaud ra i t alors à un 
e n r i c h i s s e m e n t sans cause . 

87. La C o u r n 'es t pas conva incue q u e tous les m o n t a n t s r é c l a m é s pour 
le P K D H pu i s sen t ê t r e cons idé rés c o m m e ayant é té n é c e s s a i r e m e n t 
exposés , sauf en ce qu i conce rne les frais de t r a d u c t i o n . Eu éga rd aux 
r é p a r a t i o n s accordées d a n s d ' a u t r e s affaires, et s t a t u a n t en é q u i t é , la 
C o u r a l loue à ce t i t r e 16 000 G B P , moins les 9 195 F R F versés p a r le 
Conse i l de l 'Europe au t i t r e de l ' ass is tance jud ic i a i r e . 

D . I n t é r ê t s m o r a t o i r e s 

88. La C o u r j u g e a p p r o p r i é de r e t e n i r le t a u x d ' i n t é r ê t légal appl icable 
au R o y a u m e - U n i à la d a t e d ' adop t ion du p r é s e n t a r r ê t , qui , selon les 
in fo rma t ions don t elle d ispose , é t a i t de 7,5 % l 'an. 
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P A R C E S M O T I F S , L A C O U R 

1. Décide, à l ' u n a n i m i t é , de r aye r l 'affaire du rôle p o u r a u t a n t qu 'e l l e 
conce rne Gurbe te l l i E r s ô z ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l y a eu viola t ion de l 'ar t icle 10 de la C o n v e n t i o n ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t icle 14 de la 
C o n v e n t i o n ; 

4. Dit, pa r six voix con t r e u n e , 
a) q u e l 'E ta t dé f endeu r doit ve rse r , d a n s les trois m o i s : 

i. 9 000 000 000 T R L (neuf mi l l ia rds de livres t u r q u e s ) à la société 
r e q u é r a n t e ; 
ii. 5 000 G B P (cinq mille livres s te r l ing) à Fah r i F e r d a Ç e t i n 
c o m m e à Ya§ar Kaya pour d o m m a g e m o r a l , à conver t i r en livres 
t u r q u e s au t aux appl icab le à la d a t e du p rononcé du p r é s e n t a r r ê t ; 
iii. 16 000 G B P (seize mille livres s te r l ing) moins 9 195 F R F (neuf 
mille cent qua t r e -v ing t -qu inze francs f rança is ) , à conver t i r en livres 
s t e r l i ng au t aux appl icab le à la d a t e du p rononcé du p r é s e n t a r r ê t , à 
l ' ensemble des r e q u é r a n t s pour frais et d é p e n s ; 

b) q u e ces m o n t a n t s se ron t à m a j o r e r d 'un in t é r ê t s imple de 7,5 % l 'an 
à c o m p t e r de l ' expi ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sat is fact ion équ i t ab l e p o u r le 
su rp lus . 

Fait en angla i s , pu is p rononcé en a u d i e n c e pub l ique au Pala is des 
Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 16 m a r s 2000. 

V incen t BERGER M a t t i PELLONPÄÄ 
Greff ier P r é s i d e n t 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en p a r t i e 
d i s s iden te de M. Gölcüklü . 

M.P . 
V.B. 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E G Ô L C Û K L Û 

A m o n g r a n d r e g r e t , j e ne puis p a r t a g e r la conclusion à laquel le la 
major i t é est a r r ivée en ce qu i conce rne l ' appl ica t ion de l 'ar t ic le 41 dans 
c e t t e affaire. J e m ' e x p l i q u e : 

1. La société r e q u é r a n t e p r é t e n d a i t qu 'e l l e avai t subi des d o m m a g e s 
m a t é r i e l s cons idérab les à la su i te des p o u r s u i t e s , saisies et a u t r e s 
opé ra t i ons don t elle avai t fait l 'objet . A l ' appui de ses r evend ica t ions , elle 
n ' a l l égua i t q u e des faits h y p o t h é t i q u e s , i l lusoires et i m a g i n a i r e s , sans 
p r é s e n t e r a u c u n justificatif . Bref, elle spécula i t , et en plus ce r t a in s faits 
invoqués ne c o r r e s p o n d a i e n t pas du tou t à la r éa l i t é . J e ne c i t e ra i q u ' u n e 
d e ses a l l éga t ions , p o u r la m e t t r e en r e g a r d d ' une c o n s t a t a t i o n opé rée 
d'office p a r la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e d a n s une 
affaire a n t é r i e u r e . Ainsi , selon la société r e q u é r a n t e , le j o u r n a l Ozgiir 
Gundem venda i t q u o t i d i e n n e m e n t 45 000 e x e m p l a i r e s avan t les ac t ions 
des a u t o r i t é s ; ce chiffre se ra i t t o m b é à 30 000 et le j o u r n a l a u r a i t d i sparu 
p o u r toujours à la su i te des griefs fo rmulés ( p a r a g r a p h e 77 de l ' a r r ê t ) . O r 
ce récit est d é m e n t i p a r la C o m m i s s i o n . Celle-ci aff irme en effet, d a n s son 
r a p p o r t du 23 oc tobre 1998 c o n c e r n a n t l 'affaire Kthç c. T u r q u i e ( r e q u ê t e 
n° 22492/93 , § 176), qu'«Ozgiir Giindem é ta i t un quo t id i en diffusant à 
q u e l q u e mille e x e m p l a i r e s (...) A u t o u r du mois d 'avri l 1994, il cessa de 
p a r a î t r e , le j o u r n a l Ozgiir Ulke p r e n a n t sa succession (.. .)». L ' é ca r t e n t r e 
le chiffre a l légué et celui cons t a t é p a r la C o m m i s s i o n est f r a p p a n t . En 
o u t r e , Ozgiir Gundem n ' a d i spa ru q u e t h é o r i q u e m e n t , pu i squ ' i l a é té 
r e m p l a c é pa r Ozgiir Ulke. Ce la m o n t r e bien le c a r a c t è r e i r rée l et 
spécula t i f de la d e m a n d e p o u r d o m m a g e m a t é r i e l p r é s e n t é e en l 'espèce. 

2. E n v e r t u d ' une j u r i s p r u d e n c e b ien é tab l ie , la C o u r e u r o p é e n n e des 
Dro i t s de l ' H o m m e n 'a l loue de c o m p e n s a t i o n p o u r d o m m a g e m a t é r i e l 
q u ' à condi t ion q u e les p r é t e n t i o n s a i en t é té d û m e n t é tayées et qu ' i l y ait 
un lien de causa l i té d i rec t et é t ro i t e n t r e les faits et le d o m m a g e a l légué . 
C e t t e règle est i l lus t rée pa r les q u e l q u e s exemple s su ivan t s , t i rés d ' a r r ê t s 
r e n d u s d a n s des affaires c o n c e r n a n t la T u r q u i e où é ta i t auss i invoqué 
l 'ar t ic le 10 de la Conven t ion : 

« 8 1 . P o u r ce q u i e s t d u d o m m a g e m a t é r i e l , le d é l é g u é d e la C o m m i s s i o n inv i t e la 

C o u r à e x a m i n e r la q u e s t i o n d e l ' a p p l i c a t i o n d e l ' a r t i c l e 50 eu é g a r d a u c a r a c t è r e 

h y p o t h é t i q u e d u m o n t a n t r é c l a m é . Q u a n t a u d o m m a g e m o r a l , il s ' en r e m e t à la 

s a g e s s e d e la C o u r . S ' a g i s s a n t enf in d e la s o m m e r é c l a m é e d u c h e f d e s f ra is e t d é p e n s , 

il s ' i n t e r r o g e s u r l ' a b s e n c e d e j u s t i f i c a t i f s . 

82 . A u su je t d u p r é j u d i c e m a t é r i e l , la C o u r e s t i m e t o u t d ' a b o r d n e p a s p o u v o i r 

s p é c u l e r su r ce q u ' e û t é t é l ' i s sue d ' u n e p r o c é d u r e c o n f o r m e à l ' a r t i c l e 6 § 1. E l le r e l ève 

d ' a u t r e p a r t q u ' u n l ien d e c a u s a l i t é ne se t r o u v e p a s s u f f i s a m m e n t é t a b l i e n t r e la 

v i o l a t i o n c o n s t a t é e d e l ' a r t i c l e 10 et la p e r t e d e r e v e n u s p r o f e s s i o n n e l s et c o m m e r c i a u x 
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a l l é g u é e p a r le r ec ] i i é r an t . D u r e s t e , les p r é t e n t i o n s d u r e q u é r a n t a u t i t r e d u d o m m a g e 

m a t é r i e l n e s o n t a u c u n e m e n t é t a y é c s . P a r t a n t la C o u r ne p e u t y fa i re d r o i t . » ( A r r ê t 

I nca l c. T u r q u i e d u 9 j u i n 1998 , Recueil, des arrêts et décisions 1998- IV,p . 1575) 

« 4 7 . Le r e q u é r a n t r é c l a m e 262 000 f rancs f r a n ç a i s ( F R F ) p o u r d o m m a g e m a t é r i e l et 

5 0 0 000 F R F p o u r p r é j u d i c e m o r a l . 

4 8 . L e G o u v e r n e m e n t inv i t e la C o u r à r e j e t e r c e t t e d e m a n d e . 

49 . M . Ç i r a k l a r n ' a y a n t p a s p r é c i s é la n a t u r e d u d o m m a g e m a t é r i e l d o n t il se p l a i n t , 

la C o u r ne p e u t q u e r e j e t e r la d e m a n d e y r e l a t i v e . Q u a n t a u d o m m a g e m o r a l a l l é g u é , il 

se t r o u v e s u f f i s a m m e n t c o m p e n s é p a r le c o n s t a t d e v i o l a t i o n d e l ' a r t i c l e 6 § 1.» ( A r r ê t 

Çiraklar c. T u r q u i e d u 2 8 o c t o b r e 1998, Recueil 1998-VH, p . 3 0 7 4 ) 

« 6 6 . D ' a p r è s le d é l é g u é de la C o m m i s s i o n , la p r é s e n t a t i o n — t r è s g é n é r a l e e t 

h y p o t h é t i q u e - q u ' o n t d o n n é e les r e q u é r a n t s de l e u r s p r é t e n t i o n s a u t i t r e d e l ' a r t i c l e 50 

ne suffit p a s p o u r y fa i re d r o i t . 

67 . L a C o u r r e l è v e q u e les r e q u é r a n t s n ' o n t f o u r n i a u c u n e p i èce j u s t i f i c a t i v e à 

l'appui d e l e u r s d e m a n d e s , a u x m o n t a n t s i m p o r t a n t s , p o u r d o m m a g e m a t é r i e l a in s i 

q u e p o u r frais e t d é p e n s . E n c o n s é q u e n c e , e l le n e s a u r a i t a c c u e i l l i r cel les-ci (voir , 

mutatis mulandis, l ' a r r ê t P r e s s e s C o m p a n i a N a v i e r a S.A. e t a u t r e s c. B e l g i q u e d u 3 j u i l l e t 

1997 (article 50), Recueil 1997- IV,p . 1299, § 2 4 ) . E l le n o t e t o u t e f o i s q u e les r e q u é r a n t s o n t 

r e ç u 57 187 F R F a u t i t r e d e l ' a s s i s t a n c e j u d i c i a i r e p a y é e p a r le C o n s e i l d e l ' E u r o p e . » 

( A r r ê t P a r t i soc i a l i s t e e t a u t r e s c. T u r q u i e d u 25 m a i 1998, Recueil 1998-III , p. 1261) 

« 5 7 . L e G o u v e r n e m e n t r é t o r q u e q u ' i l n ' e x i s t e p a s d e l i en d e c a u s a l i t é e n t r e la 

v i o l a t i o n a l l é g u é e d e la C o n v e n t i o n et le d o m m a g e m a t é r i e l i n v o q u é . E n t o u t é t a t d e 

c a u s e , M . A r s l a n ne j u s t i f i e r a i t p a s les r e v e n u s d o n t il fait é t a t . 

5 8 . L a C o u r r e l ève q u ' u n l ien de c a u s a l i t é n e se t r o u v e p a s s u f f i s a m m e n t é t a b l i e n t r e 

la v i o l a t i o n c o n s t a t é e d e l ' a r t i c l e 10 e t la p e r t e d e r e v e n u s p r o f e s s i o n n e l s a l l é g u é e p a r le 

r e q u é r a n t . D u r e s t e , les p r é t e n t i o n s d u r e q u é r a n t a u t i t r e du d o m m a g e m a t é r i e l n e son t 

p a s é t a y e e s . P a r t a n t , la C o u r t n e p e u t y fa i re d r o i t . » ( A r r ê t Arslan c. Turquie [ G C J , 

n" 2 3 4 6 2 / 9 4 , 8 j u i l l e t 1999, n o n p u b l i é ) 

« 6 6 . D ' a p r è s le G o u v e r n e m e n t , M . K a r a t a s ne j u s t i f i e p a s le m a n q u e à g a g n e r d o n t il 
fait é t a t . 

6 7 . Le d é l é g u é d e la C o m m i s s i o n ne se p r o n o n c e p a s s u r la q u e s t i o n . 

6 8 . La C o u r e s t i m e n o n s u f f i s a m m e n t é t a b l i le l ien d e c a u s a l i t é e n t r e la v i o l a t i o n e t 

le m a n q u e à g a g n e r a l l é g u é p a r le r e q u é r a n t . E n p a r t i c u l i e r , e l le ne d i s p o s e p a s de 

r e n s e i g n e m e n t s fiables q u a n t a u x r e v e n u s p r o f e s s i o n n e l s d e M . K a r a t a ? . E n 

c o n s é q u e n c e , la C o u r n e s a u r a i t a c c u e i l l i r la d e m a n d e ( a r t i c l e 60 § 2 d u r è g l e m e n t ) . » 

( A r r ê t Karatas c. Turquie [ G C ] , n" 2 3 1 6 8 / 9 4 , C E D H 1999-IV) 

« 5 3 . D e l 'avis du d é l é g u é d e la C o m m i s s i o n , il n 'y a p a s de r a i s o n p o u r la C o u r de 
s ' é c a r t e r d e ce q u ' e l l e a j u g é d a n s les a f f a i r e s d u P a r t i c o m m u n i s t e et d u P a r t i soc i a l i s t e 
p r é c i t é e s . 

54 . L a C o u r r e l è v e q u e le p a r t i r e q u é r a n t n ' a f o u r n i a u c u n e p i è c e j u s t i f i c a t i v e à 

l ' a p p u i d e sa d e m a n d e . E n c o n s é q u e n c e , e l le ne s a u r a i t a c c u e i l l i r ce l le-c i ( a r t i c l e 60 § 2 

d u r è g l e m e n t ; voi r , mutatis mulandis, l ' a r r ê t P a r t i soc ia l i s t e e t a u t r e s p r é c i t é . » ( A r r ê t 

Parti de la liberté et de la démocratie (OZDEP) c. Turquie [ G C ] , n° 2 3 8 8 5 / 9 4 , C E D H 1999-VIII ) 



K i n g v. TURKEY 

(Application no. 22492/93) 

F I R S T S E C T I O N 

J U D G M E N T O F 28 M A R C H 2 0 0 0 1 

1. E n g l i s h o r i g i n a l . 





KILig v. TURKEY JUDGMENT 77 

SUMMARY1 

Unsolved killing of journalist whose requests for protection had not been 
taken seriously by the authorities 

Article 2 § 1 

Life - Unsolved killing of journalist whose requestsfor protection had not been taken seriously by 
the authorities - Journalist - Security forces - Lack of evidence of involvement of security forces 
in killing - Positive obligation - Preventive measures to protect life - Known risk oj attack on 
life—Authorities informed ojrisk — Effective protection by law — Defects in criminal proceedings 
against securityforces in south-east Turkey - Effectiveness of investigation into unsolved killing 

Article 13 

Effective remedy — Effectiveness of investigation into unsolved killing — Arguable complaint — 
Compensation - Complainant's access to investigation procedure 

Article 38 § 1 (a) (former Article 28 § 1 (a)) 

Examination of case - Effective conduct of investigation — Failure to comply with obligation to 
ensure appearance of witnesses 

* 
* * 

The applicant's brother, Kemal Kthg, was a journalist working in south-east 
Turkey for the daily newspaper Ozgiir Gundem. In December 1992 he informed the 
Governor of his province that persons working for the newspaper had received 
death threats and requested the authorities' protection for the staff at the Ozgiir 
Gundem local office. In support of his request, he gave examples of attacks, some of 
which had been fatal, on persons working for the newspaper and stated that in 
other provinces of the region the staff and premises were under police protection. 
The Governor's office replied by denying the facts and refusing his request. A few 
weeks later, Kemal Kihc issued a press release stating, with reference to examples, 
that attacks on persons working for Ozgiir Gundem were continuing, despite urgent 
requests for protective measures. He criticised the Governor for failing to take 
action and called on the authorities to fulfil their responsibilities. A month later, 
in February 1993, he was found dead. An investigation carried out at the scene by 
gendarmes established that he had been shot. The corpse was examined by a 
doctor. Photographs were taken, a number of witnesses interviewed and a 
ballistics report drawn up. In March 1993 the gendarmerie transferred the file to 
the public prosecutor. In August 1993 the public prosecutor, noting that the killing 
had not been solved, decided to continue the investigation. In December 1993 an 

1. This summary by the Registry does not bind the Court. 
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individual was arrested in possession of a weapon which, according to the ballistics 
report, had been used in fifteen other shooting incidents, including the killing of 
Kemal Kthc. The individual in question, suspected, among other things, of being a 
member of the Hizbullah - an organisation whose aim was to found an Islamic 
Kurdish State - was brought before the National Security Court. The killing of 
Kemal Kthg was included in the indictment. In March 1999 the court convicted 
the defendant of being a member of the Hizbullah, but found that his 
involvement in the killing of the journalist could not be proved. The National 
Security Court chief public prosecutor then opened an investigation into the 
killing and asked to be regularly informed of progress in the investigations. 
A delegation from the European Commission of Human Rights heard evidence 
from a number of witnesses. However, a number of persons called to give 
evidence, including the Governor in office at the material time, did not appear 
before the delegates. 

Held 
The Court's assessment of the facts: The Commission had concluded, after a thorough 
examination of the evidence in its possession, that it was impossible to determine 
who had killed Kemal Kihc. The Court accepted the facts as established by the 
Commission. However, the Commission had been hindered in its investigation by 
the Governor's failure to appear. The Government had not given any convincing 
explanation for the non-attendance of an important witness who was a State 
official. They had therefore fallen short of their obligations under the Convention 
which required States to furnish all facilities necessary to undertaking a thorough 
and effective examination of applications. 
(1) Article 2: Lack of protective measures: It had not been established beyond 
reasonable doubt that a State agent or person acting on the State's behalf had 
been involved in the killing of Kemal Kihc. It remained to be determined whether 
the authorities had failed to comply with their positive obligation to protect the 
journalist 's life. Kemal Kihc had requested protection from the Governor, two 
months before being killed, on the ground that there was a risk that persons 
working for Ozgiir Giindem would be the target of violence. Subsequently he had 
supplied examples of such attacks being carried out in his own town. In addition 
to that, the Court had already found in other cases that in early 1993 the public 
authorities had been aware that persons working for the newspaper had been in 
fear of falling victim to a deadly campaign which was tolerated, if not approved, by 
the authorities and that numerous attacks had already been committed. As a 
journalist on Ozgiir Giindem, Kemal Kihg had thus run a risk, which could be 
regarded as real and immediate, of being attacked. The authorities had been 
informed of that risk by his request for protection. Official reports gave strong 
support to the allegations that the security forces knew of and supported the 
perpetrators of such attacks and that the authorities had been informed of the 
situation. Having regard to that context, it had to be determined whether the 
latter had done everything in their power to prevent the killing. While the 
security forces present in south-east Turkey worked within a legal system 
designed to protect life, the application of (he criminal law to their acts, during 
the period in question, disclosed particular characteristics. Firstly, the power to 
investigate was entrusted to administrative councils whose role, the Court had 
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already found, did not provide an independent or effective procedure for 
conducting an investigation. Secondly, in many similar cases having occurred in 
the same region at the same time, it had appeared that the investigations carried 
out by the authorities had not satisfied either the requirements of Article 2 or 
those of Article 13. Lastly, due to the presence of a military judge, the National 
Security Courts did not fulfil the requirements of independence imposed by 
Article 6. Those shortcomings had undermined the effectiveness of the protection 
afforded by the criminal law in respect of acts committed by the security forces in 
south-east Turkey at the material time - a situation incompatible with the rule of 
law which should prevail in a democratic society. They had had the effect of 
depriving the applicant's brother of the protection of the law. Furthermore, 
although a wide range of measures had been available to the authorities to 
protect, at reasonable cost, the life of the applicant's brother, they had taken no 
protective measures but had, on the contrary, denied that there had been any risk. 
Conclusion: violation (six votes to one). 

Inadequacy of the investigation: An investigation, including taking evidence from 
witnesses and a ballistics report, had been carried out by the gendarmerie at the 
scene of the killing. However, it had stopped after information and documents had 
been transmitted to the public prosecutor. The individual found in possession of 
the weapon used to kill the journalist had indeed been charged with the crime. 
However, no steps had been taken to link him with the killing of the journalist 
and no witnesses had been heard. The lack of evidence had led the National 
Security Court to acquit him on that charge. The inclusion of the journalist's 
killing in the indictment against the defendant had had the effect of closing the 
public prosecutor's investigation into the killing. The National Security Court 
prosecution did not appear to have taken measures to pursue it. Lastly, the initial 
investigation had never at tempted to determine whether the victim had been 
killed on account of his job as an Ozgiir Giindem journalist. The fact that the case 
had been transferred to the National Security Court indicated that it had been 
regarded as a separatist crime. There was no indication that any steps had been 
taken to investigate any collusion by security forces in the incident. Having regard 
to the limited scope and short duration of the investigation in the case, the 
authorities had failed to carry out an effective investigation into the circum­
stances surrounding Kemal Kihc's death. 
Conclusion: violation (unanimously). 

(2) Article 10: The complaint arose out of the same facts as those considered 
under Article 2. 
Conclusion: not necessary to examine (unanimously). 
(3) Article 13: Given the fundamental importance of the protection of the right to 
life, Article 13 required, in addition to the payment of compensation where 
appropriate, a thorough and effective investigation capable of leading to the 
identification and punishment of those responsible and including" effective access 
for the complainant to the investigation procedure. The lack of certainty as to the 
involvement of the security forces in the killing did not preclude the complaint in 
relation to Article 2 from being an arguable one for the purposes of Article 13. 
Once it had been established that the applicant's brother had been the victim of 
an unlawful killing, the complaint was "arguable". The requirement of an effective 
criminal investigation laid down by Article 13 was broader than the obligation to 
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investigate imposed by Article 2. Since the applicant had been deprived of an 
effective remedy to have the circumstances of his brother's death examined, he 
had been denied access to any other available remedies, including a claim for 
compensation. 
Conclusion: violation (six votes to one). 
(4) Practice of infringing Articles 2 and 13: Having regard to the conclusions 
under Articles 2 and 13, it was not necessary to determine whether the failings 
identified were part of a practice adopted by the authorities. 
(5) Article 14: The applicant alleged that his brother had been killed because he 
was a journalist and because of his Kurdish origin. Those complaints arose out of 
the same facts as those considered under Articles 2 and 13. 
Conclusion: not necessary to examine (unanimously). 
Article 41: The Court awarded the applicant compensation for non-pecuniary 
damage to be held by him for Kemal Kihc's heirs. The Court also awarded him 
compensation for the non-pecuniary damage he had suffered himself and an 
amount in reimbursement of costs and expenses. 
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In t h e c a s e o f K 1 I 1 5 v. T u r k e y , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s ( f i r s t Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r s E. PALM, President, 
M r J . CASADEVALL, 
M r L . FERRARI BRAVO, 

M r B . ZUPANCIC, 

M r s W . THOMASSEN, 
M r R. MP&USTK,judges, 
M r F . GÖLCÜKLÜ, ad hoc judge, 

and M r M. O'BOYLE, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 18 J a n u a r y a n d 7 M a r c h 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to t he C o u r t by t he E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 8 M a r c h 1999, wi th in t he t h r e e -
m o n t h per iod laid down by fo rmer Art ic les 32 § 1 and 47 of the 
Conven t i on for t he P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) . It o r ig ina t ed in a n appl ica t ion 
(no. 22492/93) aga ins t t he Repub l i c of T u r k e y lodged wi th the 
C o m m i s s i o n u n d e r fo rmer Art ic le 25 by a T u r k i s h na t iona l , M r Cemi l 
Kihç , on 13 Augus t 1993. 

T h e appl ica t ion conce rned the app l i can t ' s a l l ega t ions t h a t his b ro the r , 
K e m a l Kihç , was killed by or wi th the connivance of S t a t e a g e n t s a n d tha t 
t h e r e was no effective inves t iga t ion or r e m e d y for his compla in t s . T h e 
appl ican t re l ied on Art ic les 2, 10, 13 a n d 14 of t he Conven t ion . 

T h e C o m m i s s i o n dec la red t h e app l ica t ion admiss ib le on 9 J a n u a r y 
1995. In its r e p o r t of 23 O c t o b e r 1998 ( former Art ic le 31 of the 
C o n v e n t i o n ) , it expressed the opin ion t h a t t h e r e h a d b e e n a violat ion of 
Ar t ic les 2 a n d 13 (unan imous ly ) a n d t h a t no s e p a r a t e issues a rose u n d e r 
Art ic le 10 (twenty-five votes to t h r e e ) or Art ic le 14 ( u n a n i m o u s l y ) 1 . 

2. Following the e n t r y in to force of Protocol No. 11 to the Conven t ion 
on 1 N o v e m b e r 1998, a n d in accordance wi th the provisions of Art ic le 5 § 4 
t h e r e o f r e a d in conjunct ion wi th Rules 100 § 1 a n d 24 § 6 of t he Rules of 
C o u r t , a pane l of the G r a n d C h a m b e r dec ided on 31 M a r c h 1999 t h a t the 
case would be e x a m i n e d by a C h a m b e r c o n s t i t u t e d wi th in one of the 
Sect ions of t he C o u r t . 

1. Note by the Registry. T h e r e p o r t is o b t a i n a b l e f rom t h e R e g i s t r y . 
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3. In acco rdance wi th Rule 52 § 1, t h e P r e s i d e n t of the C o u r t , 
M r L. W i l d h a b e r , ass igned the case to t he Firs t Sect ion. T h e C h a m b e r 
c o n s t i t u t e d wi th in t h a t Sect ion included ex officio M r R. T ü r m e n , the 
j u d g e e lec ted in respec t of T u r k e y (Article 27 § 2 of t he C o n v e n t i o n a n d 
Rule 26 § 1 (a ) ) , a n d Mrs E . P a l m , P r e s i d e n t of the Sect ion (Rule 26 
§ 1 (a) ) . T h e o t h e r m e m b e r s d e s i g n a t e d by the l a t t e r to c o m p l e t e t h e 
C h a m b e r w e r e M r J . Casadeva l l , M r L. F e r r a r i Bravo, M r B. Z u p a n c i c , 
M r s W. T h o m a s s e n a n d M r R. M a r u s t e (Rule 26 § 1 (b) ) . 

4. S u b s e q u e n t l y M r T ü r m e n w i t h d r e w from s i t t ing in t he C h a m b e r 
(Rule 28) . T h e T u r k i s h G o v e r n m e n t (" the G o v e r n m e n t " ) accordingly 
a p p o i n t e d M r F. Gölcüklü to sit as a n ad hoc j u d g e (Article 27 § 2 of the 
Conven t i on and Ru le 29 § 1). 

5. O n 14 S e p t e m b e r 1999 the C h a m b e r dec ided to hold a hea r ing . 
6. P u r s u a n t to Rule 59 § 3, t he P r e s i d e n t of the C h a m b e r invited the 

pa r t i e s to s u b m i t m e m o r i a l s on the issues ra i sed in the app l ica t ion . T h e 
R e g i s t r a r received the G o v e r n m e n t ' s a n d the app l i can t ' s m e m o r i a l s on 
23 and 26 J u l y 1999 respect ively. 

7. In acco rdance wi th t he C h a m b e r ' s decis ion, a h e a r i n g took place in 
public in the H u m a n R i g h t s Bui ld ing , S t r a s b o u r g , on 18 J a n u a r y 2000. 

T h e r e a p p e a r e d before t h e C o u r t : 

(a) for the Government 
M r §.ALPASLAN, Co-Agent, 
M s Y . KAYAALP, 
M r B. CALISKAN, 
M r S. YÜKSEL, 

M r E . GENEL, 
Ms A . EMÜLER, 
M r N . GÜNGÖR, 
M r E . HOCAOGLU, 
Ms M. GULSEN, Advisers; 

(b) for the applicant 
M s F. HAMPSON, 
M s R. YALCINDAG, 
Ms C. AYDIN, Counsel, 

T h e C o u r t h e a r d add res ses by Ms H a m p s o n , Ms Yalg indag a n d 
M r Alpas lan . 
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T H E F A C T S 

L T H E C I R C U M S T A N C E S O F T H E CASE 

8. K e m a l KJIICJ, t he app l i can t ' s b r o t h e r , was a j o u r n a l i s t work ing for 
the n e w s p a p e r Ozgiir Gundem in § a n h u r f a . 

Ozgiir Gundem was a daily newspape r , wi th its m a i n office in I s t anbu l . I ts 
owners desc r ibed the n e w s p a p e r as seek ing to reflect T u r k i s h Kurd i sh 
opinion. It was pub l i shed b e t w e e n 30 May 1992 and Apri l 1994. By the 
t ime it ceased publ ica t ion , n u m e r o u s p rosecu t ions h a d b e e n b rough t 
aga ins t it on t he g r o u n d s , inter alia, t h a t it had pub l i shed the dec la ra t ions 
of t he P K K ( W o r k e r s ' P a r t y of K u r d i s t a n ) a n d d i s s e m i n a t e d sepa ra t i s t 
p r o p a g a n d a . Fol lowing a s e a r c h - a n d - a r r e s t o p e r a t i o n a t t he Ozgur Gundem 
office in I s t anbu l on 10 D e c e m b e r 1993, c h a r g e s w e r e b r o u g h t aga ins t , 
inter alia, t he edi tor , t he m a n a g e r a n d the owner of the newspape r , 
a l leg ing t h a t they were m e m b e r s of t he PKK. and had ass i s ted t he P K K 
a n d m a d e p r o p a g a n d a in its favour. O n 2 D e c e m b e r 1994 t h e I s t anbu l 
office, which h a d been t a k e n over by Ozgur Gundem's, successor , the 
n e w s p a p e r Ozgiir Ulke, was blown u p by a b o m b . 

9. K e m a l Kihg, who was u n m a r r i e d , lived wi th his f a the r in the village 
of K u l u n g e , ou ts ide § a n h u r f a . Besides work ing as a j o u r n a l i s t , he was a 
m e m b e r of t h e § a n h u r f a H u m a n R i g h t s Associa t ion. 

10. O n 23 D e c e m b e r 1992 K e m a l Kthg sent a p ress re lease to the 
governor of § a n h u r f a . Th i s s t a t e d t h a t d e a t h t h r e a t s had been m a d e 
aga ins t t he U n i t e d P ress D i s t r i b u t i o n r e p r e s e n t a t i v e ca r ry ing out the 
d i s t r ibu t ion of Ozgur Gundem a n d aga ins t the dr iver a n d owner of the taxi 
used for del iver ies . It s t a t e d t h a t it was known t h a t pe r sons work ing for 
Ozgiir Gundem had been a t t a c k e d or killed a n d t h a t those involved in the 
sale a n d d i s t r i bu t i on of t he n e w s p a p e r had b e e n the v ic t ims of a r son 
a t t a c k s and assau l t s . Re fe rence was m a d e to the fact t h a t in o the r 
provinces in t he sou th -eas t secur i ty officers were p r o t e c t i n g t he offices, 
employees a n d d i s t r i bu to r s . K e m a l Kihg r e q u e s t e d t h a t m e a s u r e s be t a k e n 
to p ro tec t t he safety of people work ing for t he § a n h u r f a office, inc luding 
himself, a n o t h e r j o u r n a l i s t a n d the n e w s p a p e r ' s d i s t r i bu to r and dr iver . 

11. By l e t t e r d a t e d 30 D e c e m b e r 1992, t h e governor ' s office repl ied 
t h a t K e m a l Kilic/s r e q u e s t for p r o t e c t i o n had b e e n e x a m i n e d . No 
p ro t ec t i on h a d been ass igned to d i s t r i bu to r s of n e w s p a p e r s in any of the 
provinces nor had t h e r e been any a t t a c k s on, or t h r e a t s to, d i s t r i bu to r s in 
t he a r e a . H i s r e q u e s t was refused. 

12. O n 11 J a n u a r y 1993 K e m a l Kihc, i ssued a p ress re lease s t a t i n g t h a t 
a t t a c k s aga ins t pe r sons involved in t he sale and d i s t r i bu t ion of Ozgiir 
Gundem in §an l tu r fa were con t inu ing , desp i t e u r g e n t r e q u e s t s for 
p ro tec t ive m e a s u r e s . De ta i l s we re given of a n a r son a t t ack on a news­
s t and on 5 J a n u a r y 1993 a n d on a n o t h e r news- s t and on l O J a n u a r y 1993. 
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T h e p ress r e l ease cri t icised t he governor for not e n s u r i n g the safe 
d i s t r i bu t ion of the n e w s p a p e r a n d cal led on h im and the police to fulfd 
the i r respons ib i l i t ies . 

13. Fol lowing a compla in t by t he governor , K e m a l K1I15 was c h a r g e d 
wi th insu l t ing t he governor t h r o u g h the pub l ica t ion and c i rcu la t ion of 
the press r e l ease . H e was t a k e n into d e t e n t i o n a t t he § a n h u r f a Secur i ty 
D i r e c t o r a t e on 18 J a n u a r y 1993 and re leased the s a m e day. 

14. At a r o u n d 5 p .m. on 18 F e b r u a r y 1993 K e m a l K ihc left t he 
n e w s p a p e r office in t h e c e n t r e of § a n h u r f a a n d walked to t he coach 
s t a t ion . At abou t 5.30, he c a u g h t the § a n h u r f a to Akgale coach from 
Kuyubas j . Before t he coach r e a c h e d the j u n c t i o n of the ma in road wi th 
t he road to Ki i lunge, it was o v e r t a k e n by a wh i t e R e n a u l t car , which 
t u r n e d in to t he village road , t u r n e d a r o u n d and p a r k e d , wi th its 
head l igh t s off. T h e car was not iced a t abou t 6.20 p .m. by A h m e t F idan , a 
n ight w a t c h m a n at a nea rby cons t ruc t ion si te . K e m a l Kilig was t he only 
p a s s e n g e r to leave t he coach w h e n it s topped a t the j u n c t i o n . H e wa lked 
u p the road t owards the vi l lage. A h m e t F idan h e a r d voices a r g u i n g and a 
cry for he lp , followed by two sho t s . 

15. T h e inc ident was r e p o r t e d to t he g e n d a r m e s who rapidly a r r ived on 
the scene . K e m a l Kthc/s body was discovered wi th two bul le t w o u n d s in the 
head . T h e app l ican t a n d o t h e r m e m b e r s of his family c a m e from the 
village to see w h a t had h a p p e n e d . 

16. C a p t a i n K a r g i h , t he c e n t r a l d is t r ic t g e n d a r m e r i e c o m m a n d e r , 
took c h a r g e of t he inves t iga t ion at t he scene . T w o c a r t r i d g e s were found 
and h a n d e d over to t he publ ic p rosecu to r w h e n he ar r ived. T h e v ic t im 's 
m o u t h was found to have b e e n covered wi th four s t r ips of p a c k a g i n g t ape 
and t h e r e was a rope a r o u n d his neck. A piece of p a p e r b e a r i n g the l e t t e r s 
U a n d Y, s t a ined wi th blood, was also discovered. A ske tch m a p of t h e 
scene was d r a w n up . C a p t a i n K a r g i h took p h o t o g r a p h s wi th his own 
c a m e r a a n d looked, unsuccessfully, for tyre m a r k s . A s t a t e m e n t was 
t a k e n by the g e n d a r m e s from A h m e t F idan , t h e n ight w a t c h m a n , who 
s t a t e d t h a t because of the d a r k n e s s he h a d not seen the vic t im, t he 
assa i l an t s or t he car. 

17. An e x a m i n a t i o n of the body was ca r r i ed out by a doc tor in t he 
p r e s e n c e of t he public p rosecu to r on 19 F e b r u a r y 1993. T h e repor t found 
t h a t two bu l le t s had e n t e r e d t he h e a d a n d n o t e d t he m a r k of a blow to t he 
r ight t e m p l e , a g raze on the r ight h a n d , b ru i s ing on the back a n d a semi­
c i rcular lesion on the left h a n d , which r e s e m b l e d a b i te m a r k . It concluded 
t h a t K e m a l Kihc, had died d u e to d e s t r u c t i o n of b r a in t issue a n d b ra in 
h a e m o r r h a g e . 

18. O n 19 F e b r u a r y s t a t e m e n t s w e r e t a k e n by the g e n d a r m e s from the 
dr iver of the § a n h u r f a coach and his a s s i s t an t . T h e g e n d a r m e s also took 
s t a t e m e n t s b e t w e e n 19 a n d 23 F e b r u a r y from the app l i can t , his f a the r , 
t h r e e of his b r o t h e r s and two p a s s e n g e r s on t h e coach. 
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19. O n 26 F e b r u a r y 1993 C a p t a i n Kargi l t ca r r i ed out a sea rch , wi th a 
w a r r a n t , of t he house w h e r e K e m a l Kihc, had lived, r emoving , inter alia, 
books , n e w s p a p e r cu t t i ngs , a p h o t o g r a p h a n d two cas se t t e s for fu r the r 
e x a m i n a t i o n . 

20. O n 15 M a r c h 1993 C a p t a i n Ka rg ih in formed the public p rosecu to r 
of the sea rch , enclos ing severa l of t he i t e m s r e m o v e d from the house and 
o t h e r d o c u m e n t s conce rn ing the inves t iga t ion . 

2 1 . O n 12 A u g u s t 1993 the publ ic p rosecu to r issued a decis ion to 
con t inue t he inves t iga t ion , which s t a t e d t h a t it had not b e e n possible to 
identify or a p p r e h e n d the p e r p e t r a t o r s of t he kill ing a n d tha t t he search 
should con t i nue un t i l t he expiry of t he twenty-year l imi t a t ion per iod. 

22. O n 24 D e c e m b e r 1993 an a r m e d a t t a c k was ca r r i ed ou t on the 
Aydm T i c a r e t shop in Diyarbak i r . T h e suspec ted p e r p e t r a t o r s were 
p u r s u e d by police a n d a n u m b e r of pe r sons were a r r e s t e d . T h e police 
inc ident r e p o r t d a t e d 24 D e c e m b e r 1993 s t a t e d t h a t the suspect Hiiseyin 
Gi iney had been seen t ry ing to escape by r u n n i n g u p the s ta i r s of a block of 
flats a n d was a p p r e h e n d e d in a b r ea th l e s s , pe r sp i r ing s t a t e . It was 
u n d e r s t o o d t h a t he was r e t u r n i n g to recover the Czech 9 m m pistol 
located in front of the bui ld ing . 

23. A ball ist ics r epor t d a t e d 27 D e c e m b e r 1993 r e p o r t e d t h a t the 
Czech pistol had b e e n used in fifteen o t h e r shoo t ing inc iden ts , inc luding 
the kill ing of K e m a l Kihc,. In a n i n d i c t m e n t d a t e d 3 F e b r u a r y 1994, also 
conce rn ing s ix teen o t h e r d e f e n d a n t s , Hi iseyin Gi iney was c h a r g e d with 
the offence of m e m b e r s h i p of t he ou t l awed Hizbu l l ah o rgan i sa t i on and 
ca r ry ing out act ivi t ies wi th t he i n t en t ion of r e m o v i n g p a r t of the coun t ry 
from the sovere ignty of t he S t a t e and fo rming a K u r d i s h S t a t e based on 
I s l amic pr inc ip les . T h e s e act ivi t ies w e r e said to inc lude t he a t t a c k on 
Aydin T i c a r e t a n d the fifteen inc iden ts in which the C z e c h pistol had 
b e e n used . 

24. In t he u n d a t e d i n t e r r o g a t i o n no tes t a k e n a t t he Diya rbak i r 
Secur i ty D i r e c t o r a t e , Hiiseyin Gi iney was r eco rded as a d m i t t i n g his 
m e m b e r s h i p of t he Hizbu l l ah a n d his pa r t i c ipa t ion in t he a t t a c k on 
Aydin T i c a r e t . H e den ied pa r t i c ipa t i on in t he kil l ing of K e m a l K ihc and 
s t a t e d t h a t he had been given the Czech pistol by a n o t h e r m e m b e r of the 
g roup . In his s t a t e m e n t of 6 J a n u a r y 1994 to the publ ic p rosecu to r , 
Hi iseyin Gi tney s t a t e d t h a t his confessions to the police had been 
ob t a ined by t o r t u r e and denied t h a t he had j o ined the Hizbu l l ah or t ha t 
he had a t t a c k e d Aydin T i c a r e t . 

25. T h e t r ia l of Hi iseyin Giiney, w i th o t h e r d e f e n d a n t s , was conduc ted 
before the Diya rbak i r Na t iona l Secur i ty C o u r t no. 3 b e t w e e n F e b r u a r y 
1994 and 23 M a r c h 1999. O n 3 M a r c h 1994 Hiiseyin Gi iney den ied his 
involvement in any of t he inc iden t s . At t he h e a r i n g on 27 O c t o b e r 1994, 
t he police officers who had a r r e s t e d him conf i rmed the inc ident r epo r t of 
24 D e c e m b e r 1993 wi thou t a d d i n g a n y t h i n g fu r the r . O n 17 D e c e m b e r 
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1996 the cou r t i ssued a r e q u e s t for d o c u m e n t s r e l a t i n g to t he kill ing of 
K e m a l Kihc, to be ob t a ined . 

26. In its j u d g m e n t of 23 M a r c h 1999, t he cour t convic ted Hiiseyin 
Gi iney of be ing a m e m b e r of a s epa ra t i s t o rgan i s a t i on , t he H izbu l l ah . 
T h e cour t no ted t h a t he had been found t ry ing to escape in the vicini ty of 
t h e Czech 9 m m pistol a n d t h a t , a l t h o u g h he l a t e r den ied it, he had 
a d m i t t e d to the police t h a t he was a m e m b e r of the H i z b u l l a h and t h a t 
he h a d p a r t i c i p a t e d in t he a t t a c k on the shop . It no ted , however , t h a t 
pistols be long ing to t he o rgan i sa t i on could have been used by different 
individuals a n d t h a t t he d e f e n d a n t s h a d s t a t e d t h a t the guns had been 
given to t h e m by o t h e r m e m b e r s of t he g r o u p before the a t t a ck . It was 
found tha t a l t h o u g h Hiiseyin Gi iney h a d p a r t i c i p a t e d in t he a t t a c k on the 
shop he could not be held respons ib le for any o t h e r ac t ions . Hiiseyin 
Giiney was s e n t e n c e d to life i m p r i s o n m e n t . 

27. Fol lowing the cour t ' s decis ion, the Diya rbak i r N a t i o n a l Secur i ty 
C o u r t chief publ ic p r o s e c u t o r o p e n e d an inves t iga t ion in to t he kill ing of 
K e m a l K ihc (file no. 1999/1 187). By l e t t e r d a t e d 20 D e c e m b e r 1999, t he 
p rosecu to r i n s t ruc t ed t he § a n h u r f a g e n d a r m e r i e c o m m a n d to r epo r t to 
h im every t h r e e m o n t h s conce rn ing any evidence ob t a ined abou t the 
Kihc, m u r d e r . 

II. MATERIAL B E F O R E T H E C O N V E N T I O N O R G A N S 

A. D o m e s t i c i n v e s t i g a t i o n d o c u m e n t s a n d c o u r t p r o c e e d i n g s 

28. T h e c o n t e n t s of t he inves t iga t ion file compi led by the g e n d a r m e s 
a n d publ ic p r o s e c u t o r at § a n h u r f a , as well as t he m i n u t e s from the 
hea r ings in the t r ia l of Hi iseyin Giiney in Diya rbak i r N a t i o n a l Secur i ty 
C o u r t no. 3 from F e b r u a r y 1994 to J u n e 1997, were s u b m i t t e d to the 
C o m m i s s i o n . T h e G o v e r n m e n t provided the C o u r t wi th the j u d g m e n t of 
t he Diya rbak i r N a t i o n a l Secur i ty C o u r t no. 3 of 23 M a r c h 1999. 

B. T h e S u s u r l u k r e p o r t 

29. T h e app l ican t provided the C o m m i s s i o n wi th a copy of t he so-
called "Susur luk r e p o r t " 1 , p roduced at t he r e q u e s t of t he P r i m e Min i s t e r 
by M r Kut lu Sava§, Vice -Pres iden t of the Board of Inspec to r s wi th in the 

1. S u s u r l u k w a s t h e s c e n e of a r o a d a c c i d e n t in N o v e m b e r 1996 invo lv ing a c a r in w h i c h a 
m e m b e r of p a r l i a m e n t , a f o r m e r d e p u t y d i r e c t o r of t h e I s t a n b u l s e c u r i t y s e r v i c e s , a n o t o r i o u s 
f a r - r i g h t e x t r e m i s t , a d r u g t r a f f i c k e r w a n t e d by I n t e r p o l a n d his g i r l f r i end h a d b e e n 
t r a v e l l i n g . T h e l a t t e r t h r e e w e r e k i l led . T h e fact t h a t t h e y h a d all b e e n t r a v e l l i n g in t h e 
s a m e c a r h a d so s h o c k e d p u b l i c o p i n i o n t h a t it h a d b e e n n e c e s s a r y t o s t a r t m o r e t h a n 
s i x t e e n j u d i c i a l i n v e s t i g a t i o n s a t d i f f e r e n t levels a n d a p a r l i a m e n t a r y i n q u i r y . 
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P r i m e Min i s t e r ' s Office. After receiving the r epo r t in J a n u a r y 1998, t h e 
P r i m e M i n i s t e r m a d e it avai lable to t he publ ic , a l t h o u g h eleven pages 
a n d c e r t a i n a n n e x e s w e r e wi thhe ld . 

30. T h e i n t r o d u c t i o n s t a t e s tha t t he repor t was not based on a judic ia l 
inves t iga t ion a n d did not c o n s t i t u t e a formal inves t igat ive r epo r t . It was 
i n t e n d e d for in fo rma t ion pu rposes a n d p u r p o r t e d to do no m o r e t h a n 
descr ibe c e r t a i n events which h a d occu r red ma in ly in sou th -eas t T u r k e y 
and which t e n d e d to confirm the ex i s t ence of unlawful dea l ings b e t w e e n 
polit ical figures, g o v e r n m e n t ins t i tu t ions and c l andes t ine g roups . 

3 1. T h e repor t analyses a ser ies of even t s , such as m u r d e r s ca r r i ed out 
u n d e r o r d e r s , t he kill ings of wel l -known figures or s u p p o r t e r s of the Kurds 
and d e l i b e r a t e acts by a g r o u p of " i n f o r m a n t s " supposedly serv ing the 
S t a t e , a n d conc ludes t h a t t h e r e is a connec t ion be tween the fight to 
e r a d i c a t e t e r r o r i s m in t h e region a n d the u n d e r g r o u n d r e l a t i ons t h a t 
have b e e n fo rmed as a resu l t , pa r t i cu la r ly in t he drug- t ra f f ick ing s p h e r e . 
T h e pas sages from the r e p o r t t h a t conce rn ce r t a in m a t t e r s affecting 
radical per iodica ls d i s t r i b u t e d in t he r eg ion a re r e p r o d u c e d below. 

"... In his con fe s s ion t o t h e D i y a r b a k i r C r i m e S q u a d , ... M r G. ... h a d s t a t e d t h a t 

A h m e t D e m i r ' 1 ' [p. 35] w o u l d say f rom t i m e t o t i m e t h a t he h a d p l a n n e d a n d p r o c u r e d 

t h e m u r d e r of B e h c e t C a n t i i r k ' i ' a n d o t h e r p a r t i s a n s f rom t h e m a f i a a n d t h e P K K w h o 

h a d b e e n k i l l ed in t h e s a m e w a y ... T h e m u r d e r of... M u s a A n t e r ' 1 ' h a d a l so b e e n p l a n n e d 

a n d c a r r i e d o u t by A. D e m i r [p . 3 7 ] . 

S u m m a r y i n f o r m a t i o n on t h e a n t e c e d e n t s o f B e h c e t C a n t i i r k , w h o w a s of A r m e n i a n 
o r i g i n , a r e set ou t b e l o w [p . 7 2 ] . 

As of 1992 he w a s o n e of t h e f i n a n c i e r s of t h e n e w s p a p e r Ôzgiir Giindem.... A l t h o u g h it 

w a s o b v i o u s w h o C a n t i i r k w a s a n d w h a t h e d i d , t h e S t a t e w a s u n a b l e to c o p e w i t h h i m . 

B e c a u s e l e g a l r e m e d i e s w e r e i n a d e q u a t e Ozgiir Giindem w a s b l ow n u p w i t h p l a s t i c 

e x p l o s i v e s a n d w h e n C a n t u r k s t a r t e d t o s e t u p a n e w u n d e r t a k i n g , w h e n h e w a s 

e x p e c t e d to s u b m i t t o t h e S l a t e , t h e T u r k i s h S e c u r i t y O r g a n i s a t i o n d e c i d e d t h a t h e 

s h o u l d be k i l led a n d t h a t d e c i s i o n w a s c a r r i e d o u t [p . 7 3 ] . 

1. O n e of t h e p s e u d o n y m s of a f o r m e r m e m b e r of t h e P K K t u r n e d i n f o r m a n t w h o w a s k n o w n 
by t h e c o d e n a m e " G r e e n " a n d h a d s u p p l i e d i n f o r m a t i o n t o s e v e r a l S t a t e a u t h o r i t i e s s ince 
1973. 
2. A n i n f a m o u s d r u g t r a f f i c k e r s t r o n g l y s u s p e c t e d o f s u p p o r t i n g t h e P K K a n d o n e of t h e 
p r i n c i p a l s o u r c e s of f i n a n c e for Ozgiir Giindem. 
3. M r A n t e r , a p r o - K u r d i s h po l i t i ca l figure, w a s o n e of t h e f o u n d i n g m e m b e r s of t h e P e o p l e ' s 
L a b o u r P a r t y ( H E P ) , d i r e c t o r of t h e K u r d i s h I n s t i t u t e in I s t a n b u l , a w r i t e r a n d l e a d e r w r i t e r 
for, inter alia, t h e w e e k l y r e v i e w Yeni Like a n d t h e da i ly n e w s p a p e r Ozgiir Giindem. H e w a s ki l led 
in D i y a r b a k i r on 30 S e p t e m b e r 1992. R e s p o n s i b i l i t y for t h e m u r d e r w a s c l a i m e d by a n 
u n k n o w n c l a n d e s t i n e g r o u p n a m e d "Boz-Ok". 
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All t h e r e l e v a n t S t a t e b o d i e s w e r e a w a r e of t h e s e a c t i v i t i e s a n d o p e r a t i o n s . ... W h e n 

t h e c h a r a c t e r i s t i c s of t h e i n d i v i d u a l s k i l led in t h e o p e r a t i o n s in q u e s t i o n a r c e x a m i n e d , 

t h e d i f f e r e n c e b e t w e e n t h o s e K u r d i s h s u p p o r t e r s w h o w e r e k i l l ed in t h e r e g i o n in w h i c h 

a s t a t e of e m e r g e n c y h a d b e e n d e c l a r e d a n d t h o s e w h o w e r e n o t lay in t h e financial 

s t r e n g t h t h e l a t t e r p r e s e n t e d in e c o n o m i c t e r m s . ... T h e so le d i s a g r e e m e n t w e h a v e 

w i t h w h a t w a s d o n e r e l a t e s t o t h e fo rm of t h e p r o c e d u r e a n d i t s r e s u l t s . It h a s b e e n 

e s t a b l i s h e d t h a t t h e r e w a s r e g r e t a t t h e m u r d e r of M u s a A n t e r , even a m o n g t h o s e w h o 

approved of all t h e i n c i d e n t s . It is s a i d t h a t M u s a A n t e r w a s no t involved in a n y a r m e d 

a c t i o n , t h a t he w a s m o r e c o n c e r n e d w i t h t h e p h i l o s o p h y of t h e m a t t e r a n d t h a t t h e effect 

c r e a t e d by his m u r d e r e x c e e d e d his own r e a l i n f l u e n c e a n d t h a t t h e d e c i s i o n t o m u r d e r 

h i m w a s a m i s t a k e . ( I n f o r m a t i o n a b o u t t h e s e p e o p l e is t o be f o u n d in A p p e n d i x 9 ' 1 ' ) . 

O t h e r j o u r n a l i s t s h a v e a l so b e e n m u r d e r e d [p . 7 4 ] ' 2 ' . " 

32. T h e r epo r t concludes wi th n u m e r o u s r e c o m m e n d a t i o n s , such as 
improv ing co-ord ina t ion and c o m m u n i c a t i o n b e t w e e n the different 
b r a n c h e s of t he secur i ty , police a n d in te l l igence d e p a r t m e n t s ; 
ident i fy ing a n d d i smiss ing securi ty-force p e r s o n n e l imp l i ca t ed in illegal 
act ivi t ies ; l imi t ing t he use of "confessors" ' ; r e d u c i n g the n u m b e r of 
vil lage g u a r d s ; t e r m i n a t i n g the use of the Special O p e r a t i o n s B u r e a u 
outs ide the sou th -eas t reg ion a n d i n c o r p o r a t i n g it in to t he police 
outs ide t h a t a r ea ; o p e n i n g inves t iga t ions in to var ious inc iden t s ; t a k i n g 
s t eps to suppres s g a n g a n d d r u g - s m u g g l i n g act iv i t ies ; and recom­
m e n d i n g t h a t t h e resu l t s of t he G r a n d N a t i o n a l Assembly Susu r luk 
inqui ry be forwarded to t h e a p p r o p r i a t e a u t h o r i t i e s for the re levan t 
p roceed ings to be u n d e r t a k e n . 

C. T h e 1993 r e p o r t o f t h e P a r l i a m e n t a r y I n v e s t i g a t i o n 
C o m m i s s i o n ( 1 0 / 9 0 n o . A.01 .1 .GEC) 

33. T h e app l ican t provided this 1993 repor t in to ext ra- judic ia l or 
" u n k n o w n p e r p e t r a t o r " killings by a P a r l i a m e n t a r y Inves t iga t ion 
C o m m i s s i o n of the T u r k i s h G r a n d N a t i o n a l Assembly . T h e r epo r t 
r e fe r red to 908 unsolved kil l ings, of which n ine involved j o u r n a l i s t s . It 
c o m m e n t e d on the public lack of conf idence in t h e a u t h o r i t i e s in sou th ­
east T u r k e y on a n d re fe r red to in fo rma t ion t h a t t he Hizbu l l ah had a 
c a m p in t he B a t m a n reg ion w h e r e they received poli t ical a n d mi l i t a ry 
t r a in ing and ass i s t ance from the secur i ty forces. It concluded t h a t t h e r e 
was a lack of accoun tab i l i t y in the region and t h a t some g roups wi th 
official roles migh t be impl i ca ted in t he ki l l ings. 

1. T h e a p p e n d i x is m i s s i n g f rom t h e r e p o r t . 
2. T h e p a g e fo l lowing th i s l as t s e n t e n c e is a l s o m i s s i n g f rom t h e r e p o r t . 
3. P e r s o n s w h o c o o p e r a t e w i t h t h e a u t h o r i t i e s a f t e r c o n f e s s i n g t o h a v i n g b e e n invo lved w i t h 
t h e P K K . 
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D . E v i d e n c e g i v e n b e f o r e t h e C o m m i s s i o n ' s d e l e g a t e s 

34. A de lega t ion from the C o m m i s s i o n h e a r d evidence from four 
wi tnesses : t he app l i can t , C a p t a i n C e n g i z K a r g i h , the g e n d a r m e in cha rge 
of t he inves t iga t ion in to t he kill ing of K e m a l Kihg, M r Cafe r TiifekcJ, 
publ ic p rosecu to r at t he D iya rbak i r Na t iona l Secur i ty C o u r t who had 
in i t i a t ed t he p roceed ings aga ins t Hi iseyin Giiney, and M r M u s t a f a C e t i n 
Yagh , publ ic p r o s e c u t o r a t the D iya rbak i r Na t iona l Secur i ty C o u r t who 
had ac ted in t he t r ia l aga ins t Hi iseyin Giiney. 

35. T h r e e o t h e r wi tnesses did not a p p e a r . A h m e t F idan , the n ight 
w a t c h m a n , could not be t r a c e d . M r Hiiseyin Fidanboy, t he § a n h u r f a 
publ ic p rosecu to r , was d u e to a t t e n d bu t his flight to A n k a r a was 
cancel led d u e to snow. M r Ziyaeddin A k b u l u t , t he governor of § a n h u r f a 
at the m a t e r i a l t i m e , was asked to a t t e n d the hea r ings on 4 F e b r u a r y and 
4 J u l y 1997 bu t did not a p p e a r . After t he first h e a r i n g , the Agen t of the 
G o v e r n m e n t provided the e x p l a n a t i o n t h a t M r Akbu lu t had b e e n t a k i n g 
his a n n u a l leave. R e g a r d i n g the second h e a r i n g , the Agen t s u b m i t t e d a 
l e t t e r from M r Akbu lu t which s t a t e d t h a t he could not r e m e m b e r be ing 
pe t i t i oned by K e m a l Kihg, t h a t t he a l l ega t ions m a d e were false a n d tha t 
he could not a t t e n d d u e to his a n n u a l leave. 

III. RELEVANT D O M E S T I C LAW A N D P R A C T I C E 

36. T h e pr inc ip les and p r o c e d u r e s r e l a t i n g to l iabili ty for acts aga ins t 
the law m a y be s u m m a r i s e d as follows. 

A. C r i m i n a l p r o s e c u t i o n s 

37. U n d e r t he C r i m i n a l C o d e all forms of homic ide (Art icles 448 to 
455) a n d a t t e m p t e d homic ide (Art icles 61 a n d 62) cons t i t u t e c r imina l 
offences. T h e a u t h o r i t i e s ' obl iga t ions in respec t of c o n d u c t i n g a 
p r e l i m i n a r y inves t iga t ion in to ac ts or omiss ions capab le of c o n s t i t u t i n g 
such offences t h a t have been b r o u g h t to the i r a t t e n t i o n a r e gove rned by-
Art ic les 151 to 153 of t he Code of C r i m i n a l P r o c e d u r e . Offences m a y b e 
r e p o r t e d to the au tho r i t i e s or t he secur i ty forces as well as to public 
p r o s e c u t o r s ' offices. T h e compla in t m a y be m a d e in wr i t ing or orally. If it 
is m a d e orally, t he a u t h o r i t y m u s t m a k e a record of it (Article 151). 

If t h e r e is evidence to sugges t t h a t a d e a t h is not due to n a t u r a l causes , 
m e m b e r s of t he secur i ty forces who have b e e n in fo rmed of t h a t fact are 
r e q u i r e d to advise t he public p r o s e c u t o r or a c r imina l cour t j u d g e 
(Article 152). By Art ic le 235 of t h e C r i m i n a l C o d e , any publ ic official who 
fails to r e p o r t to t he police or a public p ro secu to r ' s office a n offence of which 
he has b e c o m e aware in t he exerc ise of his du ty is liable to i m p r i s o n m e n t . 
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A publ ic p rosecu to r who is in formed by any m e a n s wha t soeve r of a 
s i t ua t ion t h a t gives r ise to t he suspicion tha t an offence has b e e n 
c o m m i t t e d is obliged to inves t iga te t h e facts in o r d e r to dec ide w h e t h e r 
or not t h e r e should be a p rosecu t ion (Article 153 of t he Code of C r i m i n a l 
P r o c e d u r e ) . 

38 . In t he case of a l leged t e r ro r i s t offences, t he publ ic p rosecu to r is 
depr ived of ju r i sd ic t ion in favour of a s e p a r a t e sys tem of na t iona l secur i ty 
p ro secu to r s a n d cour t s e s t ab l i shed t h r o u g h o u t Tu rkey . 

39. If the suspec ted offender is a civil s e rvan t and if t he offence was 
c o m m i t t e d d u r i n g the p e r f o r m a n c e of his du t i e s , the p r e l im ina ry 
inves t iga t ion of t he case is governed by the Law of 1914 on the p rosecu t ion 
of civil s e rvan t s , which res t r i c t s t he publ ic p ro secu to r ' s ju r i sd ic t ion ratione 
personae at t h a t s tage of the p roceed ings . In such cases it is for t he re levant 
local a d m i n i s t r a t i v e council (for the d is t r ic t or province , d e p e n d i n g on the 
suspec t ' s s t a t u s ) to conduc t t he p r e l i m i n a r y inves t iga t ion and , conse­
quen t ly , to dec ide w h e t h e r to p ro secu t e . O n c e a decis ion to p ro secu t e has 
been t aken , it is for the publ ic p rosecu to r to inves t iga te t he case . 

A n appea l to the S u p r e m e A d m i n i s t r a t i v e C o u r t lies aga ins t a decis ion 
of t he council . If a decis ion not to p ro secu t e is t a k e n , t he case is 
au toma t i ca l l y r e fe r red to t h a t cour t . 

40. By v i r tue of Art ic le 4, p a r a g r a p h (i), of D e c r e e no. 285 of 10 Ju ly 
1987 on the a u t h o r i t y of t he governor of a s t a t e of e m e r g e n c y region , the 
1914 Law (see p a r a g r a p h 39 above) a lso appl ies to m e m b e r s of the secur i ty 
forces who c o m e u n d e r the governor ' s au tho r i t y . 

4 1 . If the suspect is a m e m b e r of t h e a r m e d forces, t he appl icable law is 
d e t e r m i n e d by the n a t u r e of the offence. T h u s , if it is a "mi l i t a ry offence" 
u n d e r the Mi l i t a ry C r i m i n a l Code (Law no. 1632), the c r imina l p roceed ings 
a r e in pr inciple c o n d u c t e d in accordance wi th Law no. 353 on the 
e s t a b l i s h m e n t of cour t s m a r t i a l a n d t he i r ru les of p r o c e d u r e . W h e r e a 
m e m b e r of t he a r m e d forces has been accused of a n o rd ina ry offence, it is 
no rma l ly t he provisions of t he Code of C r i m i n a l P r o c e d u r e which apply (see 
Art ic le 145 § 1 of t he C o n s t i t u t i o n a n d sec t ions 9 to 14 of Law no. 353) . 

T h e Mi l i t a ry C r i m i n a l Code m a k e s it a mi l i t a ry offence for a m e m b e r 
of t he a r m e d forces to e n d a n g e r a pe r son ' s life by d isobeying an o rde r 
(Art icle 89) . In such cases civilian c o m p l a i n a n t s m a y lodge the i r 
compla in t s wi th the a u t h o r i t i e s r e fe r red to in t he Code of C r i m i n a l 
P r o c e d u r e (see p a r a g r a p h 37 above) or wi th t he offender 's super ior . 

B. Civi l a n d a d m i n i s t r a t i v e l i ab i l i t y a r i s i n g o u t o f c r i m i n a l 
o f f e n c e s 

42. U n d e r sect ion 13 of Law no. 2577 on a d m i n i s t r a t i v e p r o c e d u r e , 
anyone who sus ta ins d a m a g e as a resu l t of a n act by the a u t h o r i t i e s may , 
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wi th in one year af ter the a l leged act was c o m m i t t e d , c la im c o m p e n s a t i o n 
from t h e m . If t he c la im is re jec ted in whole or in p a r t or if no reply is 
received wi th in sixty days, t he vict im m a y b r ing a d m i n i s t r a t i v e 
p roceed ings . 

43 . Ar t ic le 125 §§ 1 and 7 of t he C o n s t i t u t i o n provides : 

"All a c t s o r d e c i s i o n s of t h e a u t h o r i t i e s a r e s u b j e c t t o j u d i c i a l r e v i e w ... 

T h e a u t h o r i t i e s s h a l l be l i ab le t o m a k e r e p a r a t i o n for all d a m a g e c a u s e d by t h e i r a c t s 

o r m e a s u r e s . " 

T h a t provision es tab l i shes t he S t a t e ' s s tr ict liability, which comes into 
play if it is shown t h a t in t he c i r c u m s t a n c e s of a p a r t i c u l a r case t he S t a t e 
has failed in its obl iga t ion to m a i n t a i n publ ic o rde r , en su re publ ic safety or 
p ro t ec t people ' s lives or p rope r ty , w i thou t it be ing necessa ry to show a 
to r t ious act a t t r i b u t a b l e to t he au tho r i t i e s . U n d e r these ru les , t he 
a u t h o r i t i e s m a y the re fore be he ld liable to c o m p e n s a t e anyone who has 
s u s t a i n e d loss as a resu l t of ac ts c o m m i t t e d by unident i f ied pe r sons . 

44. Art ic le 8 of D e c r e e no. 430 of 16 D e c e m b e r 1990, t he last s e n t e n c e 
of which was inspi red by the provision m e n t i o n e d above (see p a r a g r a p h 43 
above) , provides : 

" N o c r i m i n a l , financial o r legal l i ab i l i ty m a y be a s s e r t e d a g a i n s t ... t h e g o v e r n o r of a 

s t a t e of e m e r g e n c y r e g i o n o r by p r o v i n c i a l g o v e r n o r s in t h a t r e g i o n in r e s p e c t of 

d e c i s i o n s t a k e n , o r a c t s p e r f o r m e d , by t h e m in t h e e x e r c i s e o f t h e p o w e r s c o n f e r r e d o n 

t h e m by th i s d e c r e e , a n d no a p p l i c a t i o n s h a l l be m a d e to a n y j u d i c i a l a u t h o r i t y t o t h a t 

e n d . T h i s is w i t h o u t p r e j u d i c e t o t h e r i g h t s o f i n d i v i d u a l s to c l a i m r e p a r a t i o n f rom t h e 

S t a t e for d a m a g e w h i c h t h e y h a v e b e e n c a u s e d w i t h o u t j u s t i f i c a t i o n . " 

45 . U n d e r the Code of Ob l iga t ions , anyone who suffers d a m a g e as a 
resu l t of a n il legal or to r t ious act m a y b r i n g an ac t ion for d a m a g e s 
(Art icles 41 to 46) a n d n o n - p e c u n i a r y loss (Art icle 47) . T h e civil cour t s 
a r e not b o u n d by e i t h e r the f indings or t h e verdic t of the c r imina l cour t 
on the issue of t he d e f e n d a n t ' s guil t (Art icle 53) . 

However , u n d e r sect ion 13 of Law no. 657 on S t a t e employees , anyone 
who has s u s t a i n e d loss as a resu l t of an act done in t he p e r f o r m a n c e of 
du t i e s governed by publ ic law may, in pr inc ip le , only b r ing a n act ion 
aga ins t the a u t h o r i t y by w h o m the civil s e rvan t conce rned is employed 
a n d not d i rec t ly aga ins t t he civil s e rvan t (see Art ic le 129 § 5 of the 
C o n s t i t u t i o n a n d Art ic les 55 and 100 of t he Code of Ob l iga t i ons ) . T h a t is 
not , however , a n abso lu te ru le . W h e n a n act is found to be illegal or 
to r t ious and , consequen t ly , is no longer a n " a d m i n i s t r a t i v e " act or deed , 
t he civil cour t s m a y allow a c la im for d a m a g e s to be m a d e aga ins t the 
official conce rned , w i thou t pre judice to t h e v ic t im 's r ight to b r i n g an 
ac t ion aga ins t the a u t h o r i t y on the basis of its j o in t l iabili ty as the 
official's employe r (Art icle 50 of t he C o d e of Ob l iga t i ons ) . 
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T H E L A W 

I. T H E C O U R T ' S ASSESSMENT O F T H E FACTS 

46. T h e C o u r t observes in t he p re sen t case t h a t t he facts as e s t ab l i shed 
in t he p roceed ings before t he C o m m i s s i o n a r e no longer subs tan t i a l ly in 
d i spu t e b e t w e e n the p a r t i e s . 

47. Before t he C o m m i s s i o n , the app l ican t a r g u e d t h a t t he facts 
s u p p o r t e d a f inding t h a t his b r o t h e r h a d b e e n killed e i t h e r by unde rcove r 
a g e n t s of t he S t a t e or by m e m b e r s of t he Hizbu l l ah , a c t i n g u n d e r express 
or impl ied ins t ruc t ions a n d to w h o m the S t a t e gave suppo r t , inc lud ing 
t r a i n i n g and e q u i p m e n t . T h i s a s se r t ion was den ied by the G o v e r n m e n t . 

48. After a C o m m i s s i o n de lega t ion had h e a r d evidence in A n k a r a a n d 
S t r a s b o u r g (see p a r a g r a p h s 20 and 24 of t he C o m m i s s i o n ' s r epor t of 
23 O c t o b e r 1998), t he C o m m i s s i o n conc luded t h a t it was u n a b l e to 
d e t e r m i n e who had kil led K e m a l K1I15. T h e r e was insufficient evidence to 
es tab l i sh beyond r ea sonab l e doub t t h a t S t a t e a g e n t s or pe r sons ac t ing on 
the i r beha l f had ca r r i ed ou t the m u r d e r . It also found t h a t t h e r e was no 
di rec t evidence l inking the suspec t HiAseyin G u n e y to t h a t incident (see 
t he C o m m i s s i o n ' s r epo r t c i ted above, §§ 187-89 a n d 201-03) . 

In the i r m e m o r i a l s a n d p lead ings before the C o u r t , t he app l ican t a n d 
the G o v e r n m e n t accep ted t he C o m m i s s i o n ' s conclusions. 

49. T h e C o u r t r e i t e r a t e s its se t t l ed case- law t h a t u n d e r the 
C o n v e n t i o n sys tem pr io r to 1 N o v e m b e r 1998 the e s t a b l i s h m e n t a n d 
ver i f icat ion of t he facts was p r imar i ly a m a t t e r for t h e C o m m i s s i o n 
( fo rmer Art ic les 28 § 1 a n d 31). Whi le the C o u r t is not bound by the 
C o m m i s s i o n ' s findings of fact and r e m a i n s free to m a k e its own 
a s s e s s m e n t in the l ight of all the m a t e r i a l before it, it is only in 
excep t iona l c i r c u m s t a n c e s t h a t it will exerc ise its powers in this a r e a 
(see, a m o n g o t h e r a u t h o r i t i e s , Tannkulu v. Turkey [ G C ] , no. 23763/94, 
§ 6 7 , E C H R 1999-IV). 

50. H a v i n g r e g a r d to t he p a r t i e s ' submiss ions a n d the de t a i l ed 
cons ide ra t ion given by the C o m m i s s i o n in its task of assess ing the 
evidence before it, t he C o u r t finds no e l e m e n t s which m i g h t r e q u i r e it to 
exerc ise its own powers to verify the facts. It accordingly accep t s t he facts 
as es tab l i shed by the C o m m i s s i o n . 

5 1 . In add i t ion to t he difficulties inevi tably a r i s ing from a fact-f inding 
exerc ise of this n a t u r e , t he C o m m i s s i o n found t h a t it was h i n d e r e d in its 
task of e s t ab l i sh ing the facts by t he fai lure of M r Ziyaeddin Akbu lu t , t he 
governor of § a n h u r f a at t h e m a t e r i a l t i m e , to a p p e a r to give evidence . 
T h e G o v e r n m e n t were r e q u e s t e d to o b t a i n t he a t t e n d a n c e of M r Akbu lu t 
on two occasions . T h e C o m m i s s i o n cons ide red t h a t t h e evidence of 
M r Akbu lu t was of i m p o r t a n c e in s h e d d i n g light on w h a t s t eps w e r e 
t a k e n by the a u t h o r i t i e s in r e g a r d to the c la ims t h a t K e m a l Kihg a n d 
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o the r s work ing for Ozgiir Gundem in § a n h u r f a were at risk and conce rn ing 
the in fo rmat ion which was avai lable to t he a u t h o r i t i e s (see p a r a g r a p h 182 
of the C o m m i s s i o n ' s r epo r t c i ted above) . 

52. T h e C o u r t would observe t h a t it is of the u t m o s t i m p o r t a n c e for 
t he effective ope ra t i on of t he sys tem of individual pe t i t ion i n s t i t u t ed 
u n d e r fo rmer Art icle 25 of t he Conven t i on (now Art ic le 34) , not only t h a t 
app l i can t s or po ten t i a l app l i can t s should be able to c o m m u n i c a t e freely 
wi th t he Conven t i on o rgans w i thou t be ing subjec ted to any form of 
p r e s s u r e from the a u t h o r i t i e s , bu t also t h a t S t a t e s should furnish all 
necessa ry facilities to m a k e possible a p rope r and effective e x a m i n a t i o n 
of app l ica t ions (see fo rmer Ar t ic le 28 § 1 (a) of the Conven t ion , which 
conce rned the fact-f inding responsib i l i ty of t h e C o m m i s s i o n , now 
rep laced by Art ic le 38 of t he Conven t i on as r ega rds the C o u r t ' s 
p r o c e d u r e s ) . 

53 . T h e C o u r t no tes t he lack of any sa t is factory or convincing 
e x p l a n a t i o n by the G o v e r n m e n t as to the n o n - a t t e n d a n c e of a n 
i m p o r t a n t wi tness , who was a S t a t e official, at t he h e a r i n g s before the 
C o m m i s s i o n ' s de l ega t e s (see p a r a g r a p h 35 above) . 

C o n s e q u e n t l y , it conf i rms the finding r eached by the C o m m i s s i o n in its 
r epo r t t h a t in this case t he G o v e r n m e n t fell shor t of the i r obl iga t ions 
u n d e r fo rmer Art ic le 8 § 1 (a) of the Conven t i on to furnish all necessa ry 
facilities to the C o m m i s s i o n in its task of e s t ab l i sh ing the facts. 

II. ALLEGED V I O L A T I O N S O F A R T I C L E 2 O F T H E C O N V E N T I O N 

54. T h e app l ican t a l leged t h a t the S t a t e was respons ib le for t he d e a t h 
of his b r o t h e r K e m a l Kihc, t h r o u g h the lack of p ro t ec t i on a n d for t he 
fai lure to provide an effective inves t iga t ion into his d e a t h . H e invoked 
Art ic le 2 of t he C o n v e n t i o n , which provides : 

" 1 . E v e r y o n e ' s r i g h t t o life sha l l be p r o t e c t e d by law. N o o n e sha l l be d e p r i v e d of his 

life i n t e n t i o n a l l y s ave in t h e e x e c u t i o n of a s e n t e n c e of a c o u r t fo l lowing his conv ic t ion of 

a c r i m e for w h i c h t h i s p e n a l t y is p r o v i d e d by law. 

2. D e p r i v a t i o n of life sha l l no t be r e g a r d e d a s in f l i c ted in c o n t r a v e n t i o n of t h i s Ar t i c l e 

w h e n it r e s u l t s f rom t h e u s e of force w h i c h is n o m o r e t h a n a b s o l u t e l y n e c e s s a r y -

fa) in d e f e n c e of a n y p e r s o n f rom u n l a w f u l v i o l e n c e ; 

(b) in o r d e r t o effect a lawful a r r e s t o r t o p r e v e n t t h e e s c a p e of a p e r s o n lawfully 

d e t a i n e d ; 

(c) in a c t i o n lawful ly t a k e n for t h e p u r p o s e of q u e l l i n g a riot o r i n s u r r e c t i o n . " 

55. T h e G o v e r n m e n t d i s p u t e d those a l l ega t ions . T h e Commis s ion 
exp res sed the opinion t h a t on t he facts of the case , which disclosed a 
lack of effective g u a r a n t e e s aga ins t unlawful conduc t by S t a t e agen t s , 
t h e S t a t e , t h r o u g h t he i r fai lure to t ake invest igat ive m e a s u r e s or 
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o therwise r e spond to t he conce rns of K e m a l Kihg ab o u t t he p a t t e r n of 
a t t a c k s on pe r sons connec t ed wi th Ozgiir Gtindem a n d t h r o u g h the 
defects in the inves t igat ive a n d jud ic ia l p r o c e d u r e s ca r r i ed out af ter his 
d e a t h , did not comply wi th the i r posit ive obl igat ion to p ro t ec t K e m a l 
Kihc/s r ight to life. 

A. S u b m i s s i o n s o f t h o s e w h o a p p e a r e d b e f o r e t h e C o u r t 

J. The applicant 

56. T h e appl ican t s u b m i t t e d , a g r e e i n g wi th the C o m m i s s i o n ' s r epor t 
a n d c i t ing t he C o u r t ' s j u d g m e n t in t he O s m a n case ( O s m a n v. t he 
U n i t e d K i n g d o m j u d g m e n t of 28 O c t o b e r 1998, Reports of Judgments and 
Decisions 1998-V1II) t ha t the au tho r i t i e s had failed to e n s u r e t he 
effective i m p l e m e n t a t i o n a n d e n f o r c e m e n t of law in t he sou th -eas t 
reg ion in or about 1993. H e re fe r red to t he Susur luk r epo r t as s t rongly 
s u p p o r t i n g the a l l ega t ions t h a t unlawful a t t acks w e r e be ing ca r r i ed out 
wi th t he suppor t a n d knowledge of the a u t h o r i t i e s . H e rel ied on the 
defects in inves t iga t ions in to unlawful kill ings found by the Conven t i on 
o r g a n s as showing t h a t publ ic p rosecu to r s were unl ike ly to ca r ry out 
effective inqui r ies in to a l l ega t ions aga ins t the secur i ty forces. H e also 
po in ted to t he way in which the ju r i sd ic t ion to inves t iga te compla in t s 
aga ins t t he secur i ty forces was t r a n s f e r r e d from the public p ro secu to r s 
to a d m i n i s t r a t i v e counci ls , which were not i n d e p e n d e n t , a n d to t he use 
of Na t iona l Secur i ty C o u r t s , which w e r e also lacking in i n d e p e n d e n c e 
d u e to t he p r e s e n c e of a mi l i t a ry j u d g e , to deal wi th a l leged t e r ro r i s t 
c r i m e . 

57. T h e s e e l e m e n t s t o g e t h e r disclosed a lack of accountab i l i ty on t he 
p a r t of t he secur i ty forces or those ac t ing u n d e r the i r control or wi th t he i r 
acqu iescence which was , in the view of t he app l ican t and the C o m m i s s i o n , 
i ncompa t ib l e wi th t he ru le of law. In the p a r t i c u l a r c i r c u m s t a n c e s of th is 
case whe re K e m a l Kihg, as a j o u r n a l i s t for Ozgiir Gtindem, was a t risk of 
be ing t a r g e t e d , t he a u t h o r i t i e s , in failing to t ake a d e q u a t e m e a s u r e s 
following his r e q u e s t for p ro tec t ion , had failed to p ro tec t his life as 
r e q u i r e d by law. 

58. T h e app l ican t , aga in re lying on the C o m m i s s i o n ' s r epo r t , fu r the r 
a r g u e d tha t the inves t iga t ion in to K e m a l Kihg's d e a t h was f u n d a m e n t a l l y 
flawed. After the ini t ial invest igat ive m e a s u r e s a t t he scene , t he 
au tho r i t i e s took few s teps to find t he p e r p e t r a t o r s . T h e y failed t o 
b roaden t h e inves t iga t ion to discover if t he kill ing was r e l a t e d to K e m a l 
Kihg's e m p l o y m e n t as a journa l i s t by Ozgiir Gtindem even t h o u g h the 
g e n d a r m e r i e cap t a in in c h a r g e of t he inves t iga t ion was aware of t he 
difficulties expe r i enced by j o u r n a l i s t s at this t i m e , a n d by K e m a l K1I15 in 
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pa r t i cu la r . A l t h o u g h a suspec t , Husey in Giiney, was accused a m o n g o t h e r 
th ings of kill ing K e m a l Kihc , the app l i can t po in ted out t h a t t h e r e was no 
evidence at his t r ia l l inking h im to the m u r d e r . N o n e t h e l e s s t he t r i a l , 
which was still p e n d i n g a t t he d a t e of t he C o m m i s s i o n ' s repor t in 
O c t o b e r 1998, had had the p rac t ica l effect of closing the inves t iga t ion 
in to t he kill ing, desp i te its lack of re levance to t h a t event . 

2. The Government 

59. T h e G o v e r n m e n t re jec ted the C o m m i s s i o n ' s a p p r o a c h as gene ra l 
and imprec i se . T h e y a r g u e d s t rongly t h a t t he Susu r luk r e p o r t had no 
ev ident ia l or p roba t ive va lue and could not be t a k e n in to account in 
assess ing the s i t ua t ion in sou th -eas t T u r k e y . T h e r epo r t was p r e p a r e d for 
t he sole pu rpose of provid ing in fo rma t ion to t he P r i m e Min i s t e r ' s Office 
a n d m a k i n g c e r t a i n sugges t ions . Its a u t h o r s e m p h a s i s e d t h a t the verac i ty 
and accuracy of t he r epo r t w e r e to be eva lua t ed by t h a t Office. Specu la t ion 
and discuss ion abou t t he m a t t e r s ra i sed in t he r epo r t were rife and all 
based on the a s s u m p t i o n t h a t its c o n t e n t s were t r u e . T h e S t a t e , however , 
could only be held liable on the basis of facts t h a t h a d been proved beyond 
r easonab le doub t . 

60. As r ega rds the app l i can t ' s a n d the C o m m i s s i o n ' s a s se r t ions t h a t 
K e m a l K ihc h a d b e e n a t risk from unlawful violence, the G o v e r n m e n t 
po in t ed ou t t h a t t he S t a t e had b e e n dea l ing wi th a h igh level of t e r ro r i s t 
violence since 1984 which r e a c h e d its peak b e t w e e n 1993 and 1994, 
caus ing the d e a t h of m o r e t h a n 30,000 T u r k i s h c i t izens . T h e s i tua t ion in 
the sou th-eas t was exploi ted by m a n y a r m e d t e r ro r i s t g roups , inc lud ing 
the P K K a n d the Hizbu l l ah , w h o were involved in a s t rugg le for power in 
t h a t reg ion in 1993/94. Whi l e the secur i ty forces did the i r u t m o s t t o 
es tab l i sh law and order , they faced i m m e n s e obs tac les and , as in o t h e r 
p a r t s of t h e world , t e r ro r i s t a t t a c k s and kill ings could not be p r e v e n t e d . 
Indeed , in t he c l ima te of w idesp read i n t i m i d a t i o n and violence, no one in 
society could have felt safe a t t h a t t i m e . All j o u r n a l i s t s could be said to 
have b e e n a t r isk, for e x a m p l e , not only K e m a l Kihc,. 

6 1 . As r e g a r d s t he inves t iga t ion in to t h e d e a t h of K e m a l K1I15, the 
G o v e r n m e n t a s s e r t e d t h a t this was ca r r i ed out w i th u t m o s t precis ion a n d 
profess ional i sm. All necessa ry s t eps w e r e t a k e n p r o m p t l y a n d efficiently, 
inc lud ing an inves t iga t ion at the scene , an autopsy , a ball ist ics 
e x a m i n a t i o n and the t a k i n g of s t a t e m e n t s from wi tnesses . T h e 
inves t iga t ion con t i nued even af ter H u s e y i n Gi iney was pu t on t r ia l as it 
was known t h a t t h e r e w e r e t h r e e o t h e r s involved in t he m u r d e r . F u r t h e r , 
once the Diya rbak i r Na t iona l Secur i ty C o u r t found t h a t it h a d not been 
es tab l i shed t h a t Husey in Gi iney had c o m m i t t e d the kill ing, an 
inves t iga t ion was o p e n e d in t he N a t i o n a l Secur i ty C o u r t which will 
con t i nue un t i l t he end of t he re levan t p re sc r ip t ion per iod. 
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B. T h e C o u r t ' s a s s e s s m e n t 

Alleged failure to protect the right to life 

(a) Alleged failure to take protective measures 

62. T h e C o u r t recal ls t ha t the first s en t ence of Ar t ic le 2 § 1 enjoins the 
S t a t e not only to refra in from the i n t en t iona l a n d unlawful t a k i n g of life, 
bu t also to t ake a p p r o p r i a t e s t eps to s a fegua rd the lives of those wi th in its 
j u r i sd ic t ion (see the L.C.B. v. the U n i t e d K i n g d o m j u d g m e n t of 9 J u n e 
1998, Reports 1998-111, p . 1403, § 36) . T h i s involves a p r i m a r y d u t y on the 
S t a t e to secure the r igh t to life by p u t t i n g in place effective c r imina l - law 
provisions to d e t e r t he commiss ion of offences aga ins t t he pe r son , backed 
up by l aw-enforcement m a c h i n e r y for the p reven t ion , suppress ion a n d 
p u n i s h m e n t of b r eaches of such provisions. It also e x t e n d s in a p p r o p r i a t e 
c i r c u m s t a n c e s to a positive obl igat ion on the a u t h o r i t i e s to t ake prevent ive 
o p e r a t i o n a l m e a s u r e s to p ro tec t an individual o r individuals whose life is 
at r isk from the c r imina l ac ts of a n o t h e r individual (see t he O s m a n 
j u d g m e n t ci ted above, p . 3159, § 115). 

63 . B e a r i n g in mind the difficulties in policing m o d e r n societ ies , the 
unpred ic t ab i l i t y of h u m a n conduc t a n d the ope ra t i ona l choices which 
m u s t be m a d e in t e r m s of pr ior i t i es a n d resources , t he posit ive obl iga t ion 
m u s t be i n t e r p r e t e d in a way which does no t impose a n imposs ib le or 
d i s p r o p o r t i o n a t e b u r d e n on the a u t h o r i t i e s . Accordingly, not every 
c l a imed risk to life can en ta i l for the au tho r i t i e s a Conven t ion 
r e q u i r e m e n t to t ake o p e r a t i o n a l m e a s u r e s to p reven t t h a t risk from 
ma te r i a l i s i ng . For a posit ive obl iga t ion to a r i se , it mus t be es tab l i shed 
t h a t the a u t h o r i t i e s knew or o u g h t to have known at t he t i m e of t he 
ex i s t ence of a r ea l a n d i m m e d i a t e risk to t h e life of a n ident if ied 
individual or individuals from the c r imina l ac ts of a th i rd p a r t y a n d t h a t 
they failed to t ake m e a s u r e s wi th in t he scope of the i r powers which, 
j u d g e d reasonab ly , m i g h t have been expec t ed to avoid t h a t risk (see t h e 
O s m a n j u d g m e n t c i ted above , pp . 3159-60, § 116). 

64. In the p r e s e n t case , it has not been es tab l i shed beyond r easonab le 
d o u b t t h a t any S t a t e a g e n t or pe r son ac t ing on beha l f of the S t a t e 
a u t h o r i t i e s was involved in t he kil l ing of K e m a l Kihg (see p a r a g r a p h s 48 
and 50 above) . T h e ques t i on to be d e t e r m i n e d is w h e t h e r t he a u t h o r i t i e s 
failed to comply wi th the i r posit ive obl iga t ion to p ro tec t h im from a known 
risk to his life. 

65 . T h e C o u r t no tes t h a t K e m a l Kihg m a d e a r e q u e s t for p ro tec t ion to 
the governor of § a n h u r f a on 23 D e c e m b e r 1992, j u s t u n d e r two m o n t h s 
before he was shot d e a d by u n k n o w n g u n m e n . His pe t i t ion shows t h a t he 
cons ide red himsel f and o t h e r s to be a t risk because they worked for Ozgiir 
Giindem. H e c l a imed t h a t d i s t r i b u t o r s a n d sel lers of the n e w s p a p e r had 
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been t h r e a t e n e d a n d a t t a c k e d in § a n h u r f a a n d in o t h e r towns in t h e sou th ­
eas t region . In his p ress r e l ease of 11 J a n u a r y 1993, he de t a i l ed specific 
a t t a c k s on two news-s t ands in § a n h u r f a . 

66. T h e G o v e r n m e n t have c la imed t h a t K e m a l K1I15 was no t m o r e a t 
risk t h a n any o t h e r pe r son or j o u r n a l i s t in t he sou th -eas t , r e f e r r ing to t he 
t rag ic n u m b e r of v ic t ims to t he conflict in t h a t region . T h e C o u r t h a s 
previously found, however , t ha t in ear ly 1993 the a u t h o r i t i e s w e r e aware 
t h a t those involved in t h e publ ica t ion and d i s t r i bu t ion of Ozgiir Gilndem 
feared t h a t they were falling vict im to a conce r t ed c a m p a i g n to l e r a t ed , if 
not app roved , by S t a t e officials (see the Ya§a v. T u r k e y j u d g m e n t of 
2 S e p t e m b e r 1998,Reports 1998-VI, p . 2440, § 106). It is u n d i s p u t e d t h a t a 
significant n u m b e r of ser ious inc iden ts occur red involving killings of 
j o u r n a l i s t s , a t t a c k s on newspape r kiosks a n d d i s t r i bu to r s of t he 
n e w s p a p e r (see t he Yasa j u d g m e n t c i ted above, p . 2440, § 106, and the 
case of Ersoz a n d O t h e r s v. T u r k e y p e n d i n g before t he C o u r t , app l ica t ion 
no. 23144/93 , C o m m i s s i o n ' s r epo r t of 29 O c t o b e r 1998, §§ 28-62 and 
141-42, u n p u b l i s h e d ) . T h e C o u r t is sat isf ied t h a t K e m a l King, as a 

j ou rna l i s t for Ozgiir Gilndem, was a t th is t i m e a t p a r t i c u l a r risk of falling 
vict im to an unlawful a t t ack . Moreover , this risk could in the 
c i r c u m s t a n c e s be r e g a r d e d as rea l a n d i m m e d i a t e . 

67. T h e a u t h o r i t i e s w e r e a w a r e of this risk. T h e governor of § a n h u r f a 
had b e e n pe t i t i oned by K e m a l Kihg who h a d r e q u e s t e d pro tec t ive 
m e a s u r e s . In Diya rbak i r , t he police were in consu l t a t ion wi th t he Ozgiir 
Gilndem office t h e r e abou t p ro tec t ive m e a s u r e s . 

68. F u r t h e r m o r e , t he a u t h o r i t i e s w e r e a w a r e , or ough t to have been 
aware , of t he possibil i ty t h a t th is risk der ived from t h e activit ies of 
pe r sons or g roups ac t ing wi th the knowledge or acqu iescence of e l e m e n t s 
in the secur i ty forces. A 1993 r e p o r t by a P a r l i a m e n t a r y Inves t iga t ion 
C o m m i s s i o n (see p a r a g r a p h 33 above) s t a t e d t h a t it h a d received 
in fo rmat ion t h a t a H i z b u l l a h t r a i n i n g c a m p was receiving aid and 
t r a in ing from the secur i ty forces and conc luded t h a t some officials migh t 
be impl ica ted in t he 908 unsolved kill ings in t he sou th -eas t region . T h e 
Susu r luk r e p o r t , pub l i shed in J a n u a r y 1998, in formed the P r i m e 
Min i s t e r ' s Office t h a t t he a u t h o r i t i e s w e r e a w a r e of kill ings be ing car r ied 
out to e l i m i n a t e a l leged s u p p o r t e r s of t he P K K , inc luding the m u r d e r s of 
M u s a A n t e r a n d o t h e r j o u r n a l i s t s d u r i n g this per iod . T h e G o v e r n m e n t 
ins is ted t h a t th i s r e p o r t did not have any jud ic ia l or ev ident ia l va lue . 
However , even the G o v e r n m e n t desc r ibed the repor t as providing 
in fo rma t ion on the basis of which the P r i m e Min i s t e r was to t ake fu r the r 
a p p r o p r i a t e m e a s u r e s . It m a y the re fo re be r e g a r d e d as a significant 
d o c u m e n t . 

T h e C o u r t does not rely on t h e r e p o r t as e s t ab l i sh ing t h a t any S ta te 
official was impl i ca ted in any p a r t i c u l a r killing. T h e repor t does, 
however , provide fu r the r s t r o n g s u b s t a n t i a t i o n for a l l ega t ions , c u r r e n t a t 
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the t i m e and s ince, t ha t " con t r a -gue r r i l l a " g r o u p s or t e r ro r i s t g r o u p s were 
t a r g e t i n g individuals perceived to be ac t ing aga ins t S t a t e i n t e r e s t s , wi th 
t he acqu iescence , and possible a s s i s t ance , of m e m b e r s of t he secur i ty 
forces. 

69. T h e C o u r t has cons ide red w h e t h e r the a u t h o r i t i e s did all t h a t 
could r easonab ly be expec ted of t h e m to avoid t he risk to K e m a l Kihg. 

70. It recal ls t h a t , as t he G o v e r n m e n t s u b m i t , t h e r e were la rge 
n u m b e r s of secur i ty forces in t he sou th -eas t reg ion p u r s u i n g the a im of 
e s tab l i sh ing publ ic o rde r . T h e y faced the difficult t a sk of c o u n t e r i n g t he 
violent a r m e d a t t a c k s of the PICK a n d o t h e r g roups . T h e r e was a 
f r amework of law in place wi th t he a im of p r o t e c t i n g life. T h e T u r k i s h 
C r i m i n a l Code p roh ib i t ed m u r d e r a n d t h e r e were police a n d 
g e n d a r m e r i e forces wi th t he role of p r e v e n t i n g a n d inves t iga t ing c r ime , 
u n d e r t he supervis ion of t he jud ic ia l b r a n c h of publ ic p rosecu to r s . T h e r e 
were also cou r t s apply ing the provisions of t he c r imina l law in t ry ing , 
convict ing a n d s e n t e n c i n g offenders . 

71 . T h e C o u r t observes , however , t h a t t he i m p l e m e n t a t i o n of t he 
c r imina l law in respec t of unlawful ac ts a l legedly ca r r i ed out w i th t he 
involvement of the secur i ty forces discloses p a r t i c u l a r cha rac t e r i s t i c s in 
t he sou th -eas t r eg ion in th is per iod . 

72. First ly, w h e r e offences were c o m m i t t e d by S t a t e officials in ce r t a in 
c i r c u m s t a n c e s , t h e c o m p e t e n c e to inves t iga te was r emoved from t h e 
publ ic p rosecu to r in favour of a d m i n i s t r a t i v e councils which took the 
decision w h e t h e r to p rosecu te (see p a r a g r a p h 39 above) . T h e s e councils 
were m a d e u p of civil s e rvan t s , u n d e r the o r d e r s of t he governor , w h o was 
h imse l f respons ib le for the secur i ty forces whose conduc t was in i ssue . T h e 
inves t iga t ions which they i n s t i ga t ed were often ca r r i ed out by g e n d a r m e s 
l inked h ie ra rch ica l ly to t he un i t s conce rned in t he inc ident . T h e C o u r t 
accordingly found in two cases t h a t t he a d m i n i s t r a t i v e counci ls did not 
provide a n i n d e p e n d e n t or effective p r o c e d u r e for inves t iga t ing d e a t h s 
involving m e m b e r s of t h e secur i ty forces (see the G u l e s v - T u r k e y 
j u d g m e n t of 27 J u l y 1998, Reports 1998-TV, pp . 1731-33, §§ 77-82, and Ogur 
v. Turkey [ G C ] , no. 21594/93 , §§ 85-93, E C H R 1999-III). 

73. Secondly, t he cases e x a m i n e d by the Conven t ion o rgans 
conce rn ing the reg ion at th is t i m e have p r o d u c e d a ser ies of findings of 
fai lure by t he a u t h o r i t i e s to inves t iga te a l lega t ions of w r o n g d o i n g by the 
secur i ty forces, b o t h in t he con tex t of t he p r o c e d u r a l obl iga t ions u n d e r 
Art ic le 2 of t he C o n v e n t i o n a n d the r e q u i r e m e n t for effective r e m e d i e s 
imposed by Art ic le 13 (see, conce rn ing Art ic le 2, t he Kaya v. T u r k e y 
j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, pp . 324-26, §§ 86-92; t he 
Ergi v. T u r k e y j u d g m e n t of 28 J u l y 1998, Reports 1998TV, pp . 1778-79, 
§§ 82-85; t he Yasa j u d g m e n t c i ted above, pp . 2454-57, §§ 98-108; Cakici 
v. Turkey [ G C ] , no. 23657/94, § 87, E C H R 1999TV; a n d Tannkulu c i ted 
above, §§ 101-11; conce rn ing Art ic le 13, see the j u d g m e n t s c i ted above 



KILIC v . TURKEY JUDGMENT 99 

and the Aksoy v. T u r k e y j u d g m e n t of 18 D e c e m b e r 1996, Reports 1996-VI, 
pp . 2286-87, §§ 95-100; t h e Aydin v. T u r k e y j u d g m e n t of 25 S e p t e m b e r 
1997, Reports 1997-VI, pp . 1895-98, §§ 103-09; t he M e n t e s a n d O t h e r s 
v. T u r k e y j u d g m e n t of 28 N o v e m b e r 1997, Reports 1997-VIII, pp . 2715-16, 
§§ 89-92; t he Selguk a n d Asker v. T u r k e y j u d g m e n t of 24 Apri l 1998, 
Reports 1998-11, pp. 912-14, §§ 93-98; the K u r t v. T u r k e y j u d g m e n t of 
25 M a y 1998, Reports 1998-111, pp . 1188-90, §§ 135-42; a n d the T e k i n 
v. T u r k e y j u d g m e n t of 9 J u n e 1998, Reports 1998-IV, pp . 1519-20, §§ 62-69) . 

A c o m m o n fea tu re of these cases is a f inding t h a t the public p rosecu to r 
has failed to p u r s u e c o m p l a i n t s by individuals c l a iming t h a t t he secur i ty 
forces were involved in a n unlawful act , for e x a m p l e not in te rv iewing or 
t a k i n g s t a t e m e n t s from impl ica ted m e m b e r s of the secur i ty forces, 
a ccep t ing at face va lue the r e p o r t s of inc iden t s s u b m i t t e d by m e m b e r s of 
the secur i ty forces a n d a t t r i b u t i n g inc iden t s to t he P K K on the basis of 
m i n i m a l or no evidence . 

74. Th i rd ly , the a t t r i b u t i o n of responsibi l i ty for inc idents to t h e P K K 
had p a r t i c u l a r significance as r ega rds t he inves t iga t ion a n d judic ia l 
p r o c e d u r e s which ensue since ju r i sd ic t ion for t e r ro r i s t c r imes has been 
given to the Na t iona l Secur i ty C o u r t s (see p a r a g r a p h 38 above) . In a 
series of cases , t he C o u r t has found t h a t t he Na t iona l Secur i ty C o u r t s do 
not fulfil the r e q u i r e m e n t of i n d e p e n d e n c e imposed by Art ic le 6 of the 
Conven t ion , d u e to t he p re sence of a mi l i t a ry j u d g e whose pa r t i c ipa t ion 
gives rise to l eg i t ima te fears t h a t t he cou r t m a y be undu ly inf luenced by 
cons ide ra t ions which had n o t h i n g to do wi th t he n a t u r e of t he case (see 
t he I n c a l v . T u r k e y j u d g m e n t of 9 J u n e 1998, Reports 1998-IV, pp . 1571-73, 
§§ 65-73). 

75. T h e C o u r t finds t h a t t h e s e defects u n d e r m i n e d the effectiveness of 
the p ro tec t ion afforded by the c r imina l law in the sou th -eas t region d u r i n g 
the per iod r e l evan t to this case . It cons iders tha t this p e r m i t t e d or fostered 
a lack of accountab i l i ty of m e m b e r s of the secur i ty forces for the i r ac t ions 
which , as the C o m m i s s i o n s t a t e d in its r e p o r t , was not compa t ib l e wi th the 
rule of law in a d e m o c r a t i c society r e spec t ing t he f u n d a m e n t a l r igh ts and 
f reedoms g u a r a n t e e d u n d e r t he Conven t ion . 

76. In add i t ion to these defects which r e m o v e d the p ro tec t ion which 
K e m a l K h g should have received by law, t h e r e was an absence of any 
ope ra t iona l m e a s u r e s of p ro tec t ion . T h e G o v e r n m e n t have d i spu t ed tha t 
they could have effectively provided p ro t ec t i on aga ins t a t t a c k s . T h e C o u r t 
is not convinced by this a r g u m e n t . A wide r a n g e of p reven t ive m e a s u r e s 
were avai lable which would have ass is ted in m i n i m i s i n g the risk to K e m a l 
Kihg's life and which would not have involved an imprac t i ca l diversion of 
r e sources . O n the c o n t r a r y however , t he a u t h o r i t i e s den ied tha t t h e r e was 
any risk. T h e r e is no evidence t h a t they took any s teps in response to 
K e m a l Kihc ' s r e q u e s t for p ro t ec t i on e i t h e r by app ly ing r easonab le 
m e a s u r e s of p ro tec t ion or by inves t iga t ing the e x t e n t of t h e a l leged risk 
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to Ozgur Gundern employees in § a n h u r f a wi th a view to t a k i n g a p p r o p r i a t e 
m e a s u r e s of p r even t i on . 

77. T h e C o u r t conc ludes t h a t in t he c i r c u m s t a n c e s of th is case t he 
a u t h o r i t i e s failed to t ake r ea sonab le m e a s u r e s avai lable to t h e m to 
p reven t a rea l a n d i m m e d i a t e risk to the life of K e m a l K1I15. T h e r e has , 
accordingly, been a violat ion of Art ic le 2 of t he Conven t i on . 

(b) Alleged inadequacy of the investigation 

78. T h e C o u r t r e i t e r a t e s tha t the obl iga t ion to p ro t ec t life u n d e r 
Art ic le 2 of t he C o n v e n t i o n , r ead in conjunct ion wi th t he S t a t e ' s g e n e r a l 
d u t y u n d e r Ar t ic le 1 of the C o n v e n t i o n "to secure to everyone wi th in [its] 
j u r i sd ic t ion the r igh t s and f r eedoms def ined in [ the] Conven t ion" , 
r e q u i r e s by impl ica t ion t h a t t h e r e should be some form of effective 
official inves t iga t ion w h e n individuals have b e e n killed as a resu l t of the 
use of force (see, mutatis mutandis, the M c C a n n and O t h e r s v. t he U n i t e d 
K i n g d o m j u d g m e n t of 27 S e p t e m b e r 1995, Ser ies A no. 324, p . 49, § 161, 
a n d the K a y a j u d g m e n t ci ted above, p . 329, § 105). 

79. T h e C o u r t recal ls t h a t in t he p r e s e n t case an inves t iga t ion was 
ca r r i ed ou t a t t he scene of t he kil l ing by the g e n d a r m e r i e c a p t a i n Ka rg ih , 
who also took s teps to identify and in terv iew po t en t i a l wi tnesses a n d to 
ob t a in a ball ist ics e x a m i n a t i o n of the ca r t r i dges found a t the scene . 

80. However , no invest igat ive s t ep was t a k e n by C a p t a i n K a r g i h af ter 
his l e t t e r of 15 M a r c h 1993 t r a n s m i t t i n g in fo rma t ion a n d d o c u m e n t s to 
t he § a n h u r f a publ ic p rosecu to r . F u r t h e r m o r e , a l t h o u g h the i n d i c t m e n t 
lodged aga ins t t he suspec t Hiiseyin Gi iney a r r e s t e d in Diya rbak i r on 
24 D e c e m b e r 1993 listed t he kill ing of K e m a l K h g as one of t he 
s epa ra t i s t offences c o m m i t t e d by h im as a H izbu l l ah m e m b e r , t h e r e was 
no di rec t evidence l inking h im wi th tha t p a r t i c u l a r c r i m e (see p a r a g r a p h s 
48 and 50 above) . T h e Diya rbak i r Na t iona l Secur i ty C o u r t did not h e a r 
any wi tnesses c o n c e r n i n g t h e Kiht; inc iden t no r h a d Hi iseyin Gi iney 
m a d e any admiss ions as to his involvement . N o s teps had b e e n t a k e n to 
link Hiiseyin Giiney, w h o had previously lived in B a t m a n , to t he kil l ing of 
K e m a l Kihg in § a n h u r f a . Whi l e t he p rosecu t ion rel ied on a ball ist ics 
e x a m i n a t i o n which showed tha t t he g u n a l legedly used by Hiiseyin 
Giiney in an a t t a c k on a shop in Diya rbak i r had also been used in fifteen 
o t h e r inc iden t s , inc luding the shoo t ing of K e m a l K1I15, t h e r e was no 
evidence to show t h a t it had been in his possess ion before t he a t t a c k on 
the shop . Th i s f inding is conf i rmed by the decision of 29 M a r c h 1999 of the 
Diya rbak i r N a t i o n a l Secur i ty C o u r t , which found t h a t it was not proved 
tha t Hiiseyin Gi iney had used the g u n in any o t h e r inc ident (see 
p a r a g r a p h 26 above) . 

8 1 . T h e G o v e r n m e n t con t e s t ed t he app l i can t ' s a n d the C o m m i s s i o n ' s 
view t h a t t he misconceived inclusion of t he m u r d e r of K e m a l K1I15 in t he 
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p rosecu t ion of Hi iseyin Gi iney had t h e p rac t ica l effect of c losing t h e 
inves t iga t ion . However , t h e C o u r t no tes t h a t on 16 F e b r u a r y 1994 the 
fjanhurfa publ ic p rosecu to r issued a decis ion of non- jur isdic t ion in 
respec t of the inc ident , s t a t i n g t h a t the inc ident fell wi th in the 
jur i sd ic t ion of t he N a t i o n a l Secur i ty C o u r t to which he the re fore 
t r a n s f e r r e d the file. It is not a p p a r e n t t h a t any s t eps were t a k e n by t h e 
Diya rbak i r Na t iona l Secur i ty C o u r t p rosecu t ion wi th a view to con t inu ing 
the inves t iga t ion in any conc re t e form. T h e inact ive s t a t u s of t h e file is 
also s u p p o r t e d by the G o v e r n m e n t ' s i n fo rma t ion t h a t following the 
Na t iona l Secur i ty C o u r t decis ion of 29 M a r c h 1999 a new file has been 
opened in to t he m a t t e r by its publ ic p rosecu to r , who has sen t out a 
g e n e r a l r e q u e s t for in fo rma t ion to be forwarded to him conce rn ing the 
inc ident . 

82. T h e C o u r t observes t h a t the inves t iga t ion by the g e n d a r m e s and 
the §an l iu r fa public p rosecu to r af ter t he inc ident did not include any 
inqui r ies as to t he possible t a r g e t i n g of K c m a l Kihg due to his j o b as an 
Ozgur Gtindem journa l i s t . T h e fact t h a t t he case was t r ans f e r r ed to t he 
N a t i o n a l Secur i ty C o u r t p r o s e c u t o r ind ica te s t h a t it was r e g a r d e d as a 
s epa ra t i s t c r ime . T h e r e is no indica t ion t h a t any s teps have b e e n t a k e n to 
inves t iga te any collusion by secur i ty forces in the inc ident . 

83. H a v i n g r e g a r d the re fore to t he l imi ted scope a n d shor t d u r a t i o n of 
t he inves t iga t ion in this case , t he C o u r t finds t h a t t he a u t h o r i t i e s have 
failed to ca r ry out an effective inves t iga t ion in to t he c i r c u m s t a n c e s 
s u r r o u n d i n g K e m a l Kilig's d e a t h . It concludes t h a t t h e r e has in this 
respec t been a viola t ion of Art ic le 2 of t he Conven t i on . 

III. A L L E G E D V I O L A T I O N O F ARTICLE 10 O F T H E C O N V E N T I O N 

84. T h e app l ican t c o m p l a i n e d t h a t t he kil l ing of his b r o t h e r K e m a l 
Kihç also disclosed a viola t ion of Art ic le 10 of t he Conven t i on which 
provides : 

" 1 . E v e r y o n e h a s t h e r i g h t to f r e e d o m of e x p r e s s i o n . T h i s r i g h t sha l l i n c l u d e f r e e d o m 

to hold o p i n i o n s a n d t o r e c e i v e a n d i m p a r t i n f o r m a t i o n a n d i d e a s w i t h o u t i n t e r f e r e n c e 

by p u b l i c a u t h o r i t y a n d r e g a r d l e s s of f r o n t i e r s . T h i s A r t i c l e s h a l l not p r e v e n t S t a t e s f rom 

r e q u i r i n g t h e l i c e n s i n g of b r o a d c a s t i n g , t e l ev i s ion o r c i n e m a e n t e r p r i s e s . 

2. T h e e x e r c i s e of t h e s e f r e e d o m s , s i nce it c a r r i e s w i t h it d u t i e s a n d r e s p o n s i b i l i t i e s , 

m a y be s u b j e c t to s u c h f o r m a l i t i e s , c o n d i t i o n s , r e s t r i c t i o n s o r p e n a l t i e s a s a r e p r e s c r i b e d 

by l aw a n d a r e n e c e s s a r y in a d e m o c r a t i c soc ie ty , in t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , 

t e r r i t o r i a l i n t e g r i t y o r p u b l i c sa fe ty , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e 

p r o t e c t i o n of h e a l t h o r m o r a l s , for t h e p r o t e c t i o n of t h e r e p u t a t i o n o r r i g h t s o f o t h e r s , 

for p r e v e n t i n g t h e d i s c l o s u r e of i n f o r m a t i o n r e c e i v e d in c o n f i d e n c e , o r for m a i n t a i n i n g 

t h e a u t h o r i t y a n d i m p a r t i a l i t y of t h e j u d i c i a r y . " 
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85. T h e app l i can t a r g u e d t h a t his b r o t h e r was killed because he was a 
j o u r n a l i s t . As he was t a r g e t e d on account of his j o u r n a l i s t i c act ivi t ies , th is 
was an unjust i f ied in t e r f e rence wi th his f reedom of express ion . T h e kill ing 
was the re fo re an act wi th a dua l c h a r a c t e r which should give rise to 
s e p a r a t e violat ions u n d e r Art ic les 2 and 10 of t he Conven t ion . 

86. T h e G o v e r n m e n t re jec ted the app l i can t ' s submiss ions . 

87. T h e C o u r t no tes t h a t the app l i can t ' s c o m p l a i n t s a r i se ou t of t he 
s a m e facts as those cons ide red u n d e r Art ic le 2 of t he Conven t ion . It 
t he re fo re does no t cons ider it necessary to e x a m i n e this compla in t 
s epa ra t e ly . 

IV. ALLEGED V I O L A T I O N O F ARTICLE 13 O F T H E C O N V E N T I O N 

88. T h e app l i can t compla ined tha t he had not had a n effective r e m e d y 
wi th in t he m e a n i n g of Art ic le 13 of t he Conven t ion , which provides : 

" E v e r y o n e w h o s e r i g h t s a n d f r e e d o m s a s se t fo r th in [ t h e ] C o n v e n t i o n a r e v i o l a t e d 

sha l l h a v e a n e f fec t ive r e m e d y b e f o r e a n a t i o n a l a u t h o r i t y n o t w i t h s t a n d i n g t h a t t h e 

v i o l a t i o n h a s b e e n c o m m i t t e d by p e r s o n s a c t i n g in a n official c a p a c i t y . " 

89. T h e G o v e r n m e n t a r g u e d t h a t in light of t he inves t iga t ion ca r r i ed 
out a n d the c r imina l p rosecu t ion which followed the a p p r e h e n s i o n of 
Hi iseyin Giiney, no p rob l em arose conce rn ing effective r e m e d i e s . 

90. T h e C o m m i s s i o n , wi th w h o m the app l i can t a g r e e d , was of the 
opinion t h a t t he app l i can t had a r g u a b l e g r o u n d s for c l a iming tha t the 
secur i ty forces w e r e imp l i ca t ed in the kil l ing of his b r o t h e r . Re fe r r i ng to 
its f indings r e l a t i ng to t he i nadequacy of t he inves t iga t ion , it concluded 
t h a t the app l i can t h a d been den ied an effective r e m e d y . 

9 1 . T h e C o u r t r e i t e r a t e s t h a t Art icle 13 of the Conven t i on g u a r a n t e e s 
t he avai labi l i ty a t t he na t iona l level of a r e m e d y to enforce t he s u b s t a n c e 
of the C o n v e n t i o n r igh ts a n d f reedoms in w h a t e v e r form they migh t 
h a p p e n to be secu red in the d o m e s t i c legal o rde r . T h e effect of Art ic le 13 
is t hus to r e q u i r e the provision of a d o m e s t i c r e m e d y to deal wi th the 
s u b s t a n c e of a n " a r g u a b l e c o m p l a i n t " u n d e r t he C o n v e n t i o n a n d to g r a n t 
a p p r o p r i a t e relief, a l t h o u g h C o n t r a c t i n g S t a t e s a r e afforded some 
d i sc re t ion as to t h e m a n n e r in which they conform to the i r C o n v e n t i o n 
obl iga t ions u n d e r th is provision. T h e scope of t he obl iga t ion u n d e r 
Art ic le 13 var ies d e p e n d i n g on the n a t u r e of t he app l i can t ' s c o m p l a i n t 
u n d e r t he C o n v e n t i o n . Neve r the l e s s , the r e m e d y r e q u i r e d by Ar t ic le 13 
m u s t be "effect ive" in p rac t i ce as well as in law, in p a r t i c u l a r in t he sense 
t h a t its exerc ise m u s t not be unjust if iably h i n d e r e d by the ac ts or 
omiss ions of the a u t h o r i t i e s of the r e s p o n d e n t S t a t e (see t he following 
j u d g m e n t s c i ted above: Aksoy, p . 2286, § 95; Aydtn, pp . 1895-96, § 103; 
a n d Kaya , pp . 329-30, § 106). 
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G iven the f u n d a m e n t a l i m p o r t a n c e of t he r igh t to p ro t ec t i on of life, 
Ar t ic le 13 r e q u i r e s , in addi t ion to t he p a y m e n t of c o m p e n s a t i o n w h e r e 
a p p r o p r i a t e , a t h o r o u g h a n d effective inves t iga t ion capab le of l ead ing to 
the ident i f ica t ion a n d p u n i s h m e n t of those respons ib le for the depr iva t ion 
of life and inc luding effective access for the c o m p l a i n a n t to t he 
inves t iga t ion p r o c e d u r e (see t he Kaya j u d g m e n t ci ted above, pp . 330-31, 
§ 107). 

92. O n the basis of t he evidence adduced in t he p r e s e n t case , t he C o u r t 
has not found it proved beyond r ea sonab l e doub t t h a t ag en t s of t he S t a t e 
ca r r i ed ou t , or were o the rwise impl i ca ted in, the kill ing of the app l i can t ' s 
b r o t h e r . As it has held in previous cases , however , t h a t does not p rec lude 
the c o m p l a i n t in r e l a t ion to Ar t ic le 2 from be ing an " a r g u a b l e " one for t he 
pu rpose s of Art ic le 13 (see the Boyle a n d Rice v. the U n i t e d K i n g d o m 
j u d g m e n t of 27 Apri l 1988, Ser ies A no. 131, p. 23 , § 52, and the Kaya and 
Yasa j u d g m e n t s ci ted above, pp . 330-31 , § 107, and p. 2442, § 113, 
respect ive ly) . In this connec t ion , t he C o u r t observes t h a t it is not in 
d i spu t e t h a t t he app l i can t ' s b r o t h e r was t he vict im of an unlawful kill ing 
and he m a y the re fo re be cons ide red to have an " a r g u a b l e c la im" . 

93 . T h e a u t h o r i t i e s t h u s h a d an obl iga t ion to ca r ry ou t a n effective 
inves t iga t ion into t he c i r c u m s t a n c e s of t he kil l ing of t he app l i can t ' s 
b r o t h e r . For the r ea sons set ou t above (see p a r a g r a p h s 79-82), no 
effective c r imina l inves t iga t ion can be cons ide red to have been conduc t ed 
in accordance wi th Art ic le 13, the r e q u i r e m e n t s of which a r e b r o a d e r t h a n 
the ob l iga t ion to inves t iga te imposed by Art ic le 2 (see the Kaya j u d g m e n t 
ci ted above, pp . 330-31, § 107). T h e C o u r t finds the re fo re t h a t the 
app l ican t has b e e n den ied an effective r e m e d y in respec t of t he d e a t h of 
his b r o t h e r and t h e r e b y access to any o t h e r avai lable r e m e d i e s a t his 
d isposal , inc lud ing a c la im for c o m p e n s a t i o n . 

C o n s e q u e n t l y , t h e r e has b e e n a viola t ion of Art ic le 13 of the 
Conven t i on . 

V. A L L E G E D P R A C T I C E BY T H E A U T H O R I T I E S O F INFRINGING 
A R T I C L E S 2 AND 13 O F T H E C O N V E N T I O N 

94. T h e appl ican t m a i n t a i n e d t h a t t h e r e ex is ted in T u r k e y a n 
officially t o l e r a t ed prac t ice of v io la t ing Art ic les 2 a n d 13 of the 
Conven t ion , which a g g r a v a t e d t he b r e a c h e s of which he had been a 
vict im. Re fe r r ing to o t h e r cases conce rn ing events in sou th -eas t T u r k e y 
in which the C o m m i s s i o n a n d the C o u r t h a d also found b r e a c h e s of these 
provisions, the app l ican t s u b m i t t e d t h a t t hey revea led a p a t t e r n of denia l 
by t h e a u t h o r i t i e s of a l l ega t ions of se r ious h u m a n r igh t s violat ions as well 
as a den ia l of r e m e d i e s . 
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95. H a v i n g r e g a r d to its findings u n d e r Art ic les 2 a n d 13 above, t he 
C o u r t does not find it necessary to d e t e r m i n e w h e t h e r the failings 
ident if ied in this case a r e pa r t of a prac t ice a d o p t e d by the au tho r i t i e s . 

VI. ALLEGED V I O L A T I O N O F A R T I C L E 14 O F T H E C O N V E N T I O N 

96. T h e app l ican t s u b m i t t e d t h a t his b r o t h e r was killed because he was 
a j o u r n a l i s t and because of his K u r d i s h origin a n d t h a t he was t h u s , 
c o n t r a r y to t he p roh ib i t ion con t a ined in Art ic le 14 of t he Conven t ion , a 
vict im of d i s c r imina t i on on g r o u n d s of p r e s u m e d poli t ical or o t h e r 
opinion a n d of na t i ona l or igin in r e l a t ion to t he exerc ise of his r ight to 
life as p r o t e c t e d by Ar t ic le 2. Ar t ic le 14 r eads : 

" T h e e n j o y m e n t of t h e r i g h t s a n d f r e e d o m s se t f o r t h in [ t h e ] C o n v e n t i o n sha l l b e 

s e c u r e d w i t h o u t d i s c r i m i n a t i o n on a n y g r o u n d s u c h a s s e x , r a c e , c o l o u r , l a n g u a g e , 

r e l i g i o n , po l i t i ca l o r o t h e r o p i n i o n , n a t i o n a l o r soc ia l o r i g i n , a s s o c i a t i o n w i t h a n a t i o n a l 

m i n o r i t y , p r o p e r t y , b i r t h o r o t h e r s t a t u s . " 

97. T h e G o v e r n m e n t did not a d d r e s s th is issue in the i r m e m o r i a l or a t 
the h e a r i n g . 

98. T h e C o u r t cons iders t h a t t h e s e c o m p l a i n t s a r i se out of t h e s a m e 
facts as those cons ide red u n d e r Ar t ic les 2 and 13 of t he Conven t i on a n d 
does not find it necessa ry to e x a m i n e t h e m sepa ra t e ly . 

VII. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

99. Art ic le 41 of t he C o n v e n t i o n provides : 

" I f t h e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows on ly 

p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n t o 

t h e i n j u r e d p a r t y . " 

A. P e c u n i a r y d a m a g e 

100. T h e app l i can t c la imed 30,000 pounds s t e r l ing (GBP) in respec t of 
t he p e c u n i a r y d a m a g e suffered by his b r o t h e r w h o is now d e a d . H e 
s u b m i t t e d t h a t his b r o t h e r , aged 30 a t t h e t i m e of his d e a t h a n d work ing 
as a j o u r n a l i s t w i th a sa lary equ iva len t to G B P 1,000 pe r m o n t h , could be 
said to have sus t a ined a capi ta l i sed loss of e a rn ings of G B P 182,000. 
However , in o rde r to avoid any unjus t e n r i c h m e n t , t he appl ican t c l a imed 
the lower s u m of G B P 30,000. 

101. T h e G o v e r n m e n t , po in t ing out t ha t t he app l i can t had failed to 
es tab l i sh any d i rec t S t a t e involvement in t he d e a t h of his b r o t h e r , 
re jec ted t he app l i can t ' s c la ims as e x a g g e r a t e d and likely to lead to unjus t 
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e n r i c h m e n t . T h e y d i spu t ed tha t his b r o t h e r would have e a r n e d the s u m 
c la imed , which was an i m m e n s e a m o u n t in T u r k i s h t e r m s . 

102. T h e C o u r t no tes tha t the appl icant ' s b r o t h e r was u n m a r r i e d and 
had no chi ldren. It is not c la imed t h a t the appl icant was in any way 
d e p e n d e n t on h im. This does not exclude a n award in respec t of pecuniary-
d a m a g e being m a d e to an appl icant who has es tabl ished t h a t a close m e m b e r 
of t he family has suffered a violation of the Convent ion (see the Aksoy 
j u d g m e n t cited above, pp . 2289-90, § 113, where t he pecun ia ry cla ims m a d e 
by the appl icant prior to his d e a t h for loss of ea rn ings and medical expenses 
ar is ing out of de t en t ion and t o r t u r e were t aken into account by t he Cour t in 
m a k i n g an award to the appl ican t ' s fa ther who had con t inued t h e 
appl ica t ion) . In t he p resen t case, however , the c la ims for pecun ia ry d a m a g e 
re la te to al leged losses accruing subsequen t to the d e a t h of t he appl icant ' s 
b ro the r . T h e y do not r ep re sen t losses actual ly incurred e i the r by t he 
appl ican t ' s b r o t h e r before his d e a t h or by the appl icant after his b ro the r ' s 
d e a t h . T h e Cour t does not find it a p p r o p r i a t e in the c i r cums tances of this 
case to m a k e any award to the appl icant u n d e r this head . 

B. N o n - p e c u n i a r y d a m a g e 

103. T h e appl ican t c la imed , hav ing r e g a r d to t he sever i ty a n d n u m b e r 
of viola t ions , G B P 40,000 in respec t of his b r o t h e r a n d G B P 2,500 in 
respec t of himself. 

104. T h e G o v e r n m e n t c l a imed tha t these a m o u n t s w e r e excessive and 
unjust i f ied. 

105. As regards the claim m a d e by the appl icant in respect of non-
pecuniary d a m a g e on behalf of his deceased bro ther , the Cour t notes that 
awards have previously been m a d e to surviving spouses and chi ldren and, 
where appropr ia t e , to appl icants who were surviving pa ren t s or siblings. It 
has previously awarded sums as regards the deceased whe re it was found that 
the re had been a rb i t r a ry de ten t ion or t o r t u r e before his d i sappearance or 
dea th , such sums to be held for the person 's heirs (see the Kur t j u d g m e n t 
cited above, p. 1195, §§ 174-75, and Qakia cited above, § 130). T h e Cour t 
notes tha t the re have been findings of violations of Article 2 and 13 in respect 
of failure to protect the life of Kema l Kihc, who died ins tantaneously , after 
a brief scuffle with unknown g u n m e n . It finds it appropr ia t e in the 
c i rcumstances of the present case to award G B P 15,000, which a m o u n t is to 
be paid to the appl icant and held by him for his b ro ther ' s heirs . 

106. T h e C o u r t accepts t h a t t he app l i can t has h imse l f suffered non-
pecun ia ry d a m a g e which c a n n o t be c o m p e n s a t e d solely by the findings of 
v iola t ions . M a k i n g its a s s e s s m e n t on a n equ i t ab le basis , t he C o u r t awards 
the app l i can t the s u m of G B P 2,500, to be conver t ed in to T u r k i s h liras at 
t he r a t e appl icable at t he d a t e of p a y m e n t . 
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C. C o s t s a n d e x p e n s e s 

107. T h e app l ican t c l a imed a to ta l of G B P 32,327.36 for fees a n d costs 
i n c u r r e d in b r ing ing the appl ica t ion , less t he a m o u n t s received by way of 
legal aid from the Counci l of E u r o p e . T h i s inc luded fees and costs i ncu r red 
in respec t of a t t e n d a n c e at t he t a k i n g of evidence before t he C o m m i s s i o n ' s 
d e l e g a t e s at hea r i ngs in A n k a r a a n d S t r a s b o u r g and a t t e n d a n c e a t t he 
h e a r i n g before t he C o u r t in S t r a s b o u r g . A s u m of G B P 5,255 is l is ted as 
fees a n d a d m i n i s t r a t i v e costs i n c u r r e d in respec t of t he K u r d i s h H u m a n 
R i g h t s Project in its role as l iaison b e t w e e n the legal t e a m in the U n i t e d 
K i n g d o m a n d the lawyers a n d the app l ican t in T u r k e y , as well as a s u m of 
G B P 3,570 in respec t of work u n d e r t a k e n by lawyers in Tu rkey . 

108. T h e G o v e r n m e n t r e g a r d e d the profess ional fees as e x a g g e r a t e d 
a n d u n r e a s o n a b l e a n d s u b m i t t e d t h a t r ega rd should be h a d to t he 
appl icable r a t e s for t h e Bar in I s t anbu l . 

109. In re la t ion to t h e c la im for costs , t he C o u r t , dec id ing on an 
e q u i t a b l e basis a n d hav ing r e g a r d to the de ta i l s of t he c la ims s u b m i t t e d 
by the app l ican t , awa rds h im the s u m of G B P 20,000 t o g e t h e r wi th any 
va lue -added tax t h a t m a y be c h a r g e a b l e , less t he 4,200 F r e n c h francs 
received by way of legal aid from the Counci l of E u r o p e . 

D. D e f a u l t i n t e r e s t 

110. Accord ing to t he i n fo rma t ion avai lable to t he C o u r t , t he s t a t u t o r y 
r a t e of i n t e re s t appl icab le in t he U n i t e d K i n g d o m at t he d a t e of adop t ion 
of t he p r e s e n t j u d g m e n t is 7.5% per a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by six vo tes to one t h a t t he r e s p o n d e n t S t a t e failed to p ro tec t t he 
life of K e m a l Kihc, in violat ion of Art ic le 2 of the Conven t ion ; 

2. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a v io la t ion of Art ic le 2 of t he 
C o n v e n t i o n on account of t he fa i lure of t he au tho r i t i e s of the 
r e s p o n d e n t S t a t e to conduc t an effective inves t iga t ion in to the 
c i r c u m s t a n c e s of t h e d e a t h of t he app l i can t ' s b r o t h e r ; 

3. Holds u n a n i m o u s l y t h a t it is u n n e c e s s a r y to e x a m i n e w h e t h e r t h e r e has 
b e e n a violat ion of Ar t ic le 10 of t he Conven t ion ; 

4. Holds by six votes to one t h a t t h e r e has been a viola t ion of Art ic le 13 of 
t he Conven t ion ; 

5. Holds u n a n i m o u s l y t h a t it is u n n e c e s s a r y to e x a m i n e w h e t h e r t h e r e has 
b e e n a violat ion of Ar t ic le 14 of t he Conven t ion ; 
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6. Holds by six votes to one t h a t t he r e s p o n d e n t S t a t e is to pay t h e 
app l i can t in respec t of his b r o t h e r , wi th in t h r e e m o n t h s , by way of 
c o m p e n s a t i o n for non-pecun ia ry d a m a g e , G B P 15,000 (fifteen 
t h o u s a n d pounds s te r l ing) to be conver ted in to T u r k i s h l iras at t he 
r a t e appl icable a t the d a t e of s e t t l e m e n t , which s u m is to be held by 
the appl ican t for his b r o t h e r ' s he i r s ; 

7. Holds u n a n i m o u s l y t h a t t he r e s p o n d e n t S t a t e is t o pay the app l i can t , 
wi th in t h r e e m o n t h s , in respec t of c o m p e n s a t i o n for non-pecun ia ry 
d a m a g e , G B P 2,500 ( two t h o u s a n d five h u n d r e d pounds s te r l ing) to 
be conver t ed into T u r k i s h l iras at the r a t e appl icable at the d a t e of 
s e t t l e m e n t ; 

8. Holds u n a n i m o u s l y tha t t he r e s p o n d e n t S t a t e is to pay the app l i can t , 
w i th in t h r e e m o n t h s , in respec t of costs a n d expenses , G B P 20,000 
( twen ty t h o u s a n d p o u n d s s t e r l ing ) , t o g e t h e r with any va lue -added tax 
t h a t m a y be c h a r g e a b l e , less F R F 4,200 (four t h o u s a n d two h u n d r e d 
F r e n c h francs) to be conver ted in to p o u n d s s te r l ing a t t h e r a t e 
appl icable at the d a t e of del ivery of this j u d g m e n t ; 

9. Holds u n a n i m o u s l y tha t s imple in t e re s t at an a n n u a l r a t e of 7 .5% shall 
be payable on t he se s u m s from the expiry of t he above -men t ioned 
t h r e e m o n t h s unt i l s e t t l e m e n t ; 

10. Dismisses u n a n i m o u s l y t he r e m a i n d e r of t h e app l i can t ' s c la ims for ju s t 
sa t is fact ion. 

D o n e in Engl ish , and de l ivered at a publ ic h e a r i n g in the H u m a n Righ t s 
Bui ld ing , S t r a s b o u r g , on 28 M a r c h 2000. 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n a n d Ru le 74 § 2 of 
t he Rules of C o u r t , t he pa r t l y d i s sen t ing opinion of M r Gölcüklü is 
a n n e x e d to this j u d g m e n t . 

Michae l O 'BOYLE 
R e g i s t r a r 

E l i s abe th PALM 
Pre s iden t 

E.P. 
M . O ' B . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E G O L C U K L U 

(Translation) 

T o m y g rea t r eg re t , I a m unab le to ag r ee wi th the major i ty on po in t s 1, 
4 and 6 of t he opera t ive provis ions of t he Kthc; j u d g m e n t for the following 
r ea sons . 

1. T h e C o u r t r e a c h e d the conclus ion t h a t t he r e s p o n d e n t S t a t e had 
v io la ted Art ic le 2 by failing to t ake the necessa ry m e a s u r e s to p ro tec t t he 
life of K e m a l Kilig. 

T h e r e is not a shadow of doubt in anyone ' s m i n d t h a t sou th -eas t T u r k e y is 
a high-r isk a r e a for all i ts i n h a b i t a n t s . P K K a n d Hizbu l l ah t e r ro r i s t s a n d 
m e m b e r s of t h e far left, e n c o u r a g e d a n d s u p p o r t e d by foreign powers , seize 
every o p p o r t u n i t y to p e r p e t r a t e the i r c r imes . Moreove r , g a n g s t e r s and 
rogues t ake a d v a n t a g e of the p re sence of these t e r ro r i s t g roups in t he 
region . T h e a u t h o r i t i e s have t a k e n - a n d con t i nue to t ake - all necessa ry 
m e a s u r e s wi th in the i r power to c o m b a t t he se t h r e a t s to life (see p a r a g r a p h 
70 of t he j u d g m e n t ) . T h e C o u r t itself recognises t h a t the posit ive obl igat ion 
imposed on the S t a t e by t he Conven t i on is not abso lu te bu t mere ly one to use 
bes t endeavou r s (see p a r a g r a p h s 63 to 66 of the j u d g m e n t ) . 

T h u s , surely, s o m e o n e like K e m a l Kthg, who was living in t he reg ion , 
ca r ry ing on a profession which he said pu t h im at risk (he was a j o u r n a l i s t ) 
a n d feeling t h r e a t e n e d - not even he could say by w h o m - should have 
exerc ised g r e a t e r ca re t h a n o t h e r s a n d t a k e n his own safety p r e c a u t i o n s 
r a t h e r t h a n wai t for t h e a u t h o r i t i e s to p ro t ec t h im aga ins t those d a n g e r s . 

Whi le , accord ing to the f indings of t he C o m m i s s i o n , K e m a l K1I15 was 
aware of the risk he was r u n n i n g , he n o n e t h e l e s s chose to t ake t he coach 
h o m e a t 5.30 p .m. on 18 F e b r u a r y 1993 a l t h o u g h it was a l r eady d a r k a n d 
an al legedly suspicious car had been spo t t ed following the coach. W i t h o u t 
t a k i n g any p r e c a u t i o n s , he got off a t a d e s e r t e d s top w h e r e t h e r e was no 
one to come to his aid if necessary . 

Unfo r tuna t e ly , no g o v e r n m e n t is ab le to m a k e secur i ty a g e n t s avai lable 
to a c c o m p a n y pe r sons w h o feel t h r e a t e n e d or to provide t h e m wi th 
pe r sona l p ro tec t ion in a high-r isk a r e a w h e r e p e r h a p s h u n d r e d s or even 
t h o u s a n d s of people a re in a like s i tua t ion . 

C o n s e q u e n t l y , I do no t s h a r e t he opin ion t h a t t he r e s p o n d e n t S t a t e 
failed, in b r e a c h of Ar t ic le 2 of the C o n v e n t i o n , in any du ty it had to 
p ro tec t K e m a l Kihg's life. 

2. As r e g a r d s t he f inding of a violat ion of Art ic le 13 of t he Conven t ion , 
I refer to my d i s s en t i ng opinion in t he case of Ergi v. T u r k e y ( j u d g m e n t of 
28 Ju ly 1998, Reports oj^Judgments and Decisions 1998-IV). 

T h u s , I ag r ee wi th t he C o m m i s s i o n t h a t once t he conclusion has been 
r e a c h e d t h a t t h e r e has been a viola t ion of Ar t ic le 2 of t he Conven t i on on 
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t he g r o u n d s t h a t t h e r e was no effective inves t iga t ion in to t he d e a t h tha t 
has given rise to t he c o m p l a i n t , no s e p a r a t e ques t i on ar ises u n d e r 
Art ic le 13. T h e fact t h a t t h e r e was no sa t is factory a n d a d e q u a t e 
inves t iga t ion into t he d e a t h which r e su l t ed in t he app l i can t ' s compla in t s , 
bo th u n d e r Art ic le 2 a n d Ar t ic le 13, a u t o m a t i c a l l y m e a n s t h a t t h e r e was 
no effective r e m e d y before a na t iona l cour t . O n t h a t subject , I refer to my 
d i s s en t i ng opinion in t he case of K a y a v. T u r k e y ( j udgmen t of 19 F e b r u a r y 
1998, Reports 1998-1) and the op in ion expressed by t h e C o m m i s s i o n wi th a 
l a rge major i ty (see the opin ions of t he C o m m i s s i o n a n n e x e d to t he 
following j u d g m e n t s : Ay tek in v. T u r k e y , 23 S e p t e m b e r 1998, Reports 
1998-VII; Ergi ci ted above; a n d Ya§a v. T u r k e y , 2 S e p t e m b e r 1998, Reports 
1998-VI). 

3. T h e C o u r t a w a r d e d the app l i can t 15,000 pounds s t e r l ing (GBP) "in 
respec t of his b r o t h e r ... by way of c o m p e n s a t i o n for non-pecun ia ry 
d a m a g e ... which s u m is to be held by the appl ican t for his b r o t h e r ' s he i r s" . 

T h e actiopopularis is exc luded u n d e r t he C o n v e n t i o n sys tem, wi th all the 
c o n s e q u e n c e s t h a t logically follow. It is for t h a t r e a s o n t h a t the C o u r t has 
u p till now a w a r d e d c o m p e n s a t i o n in respec t of non -pecun ia ry d a m a g e for 
individual violat ions only to very close re la t ives such as t he surviving 
spouse or ch i ld ren of t he deceased pe r son or, except ional ly , w h e n it has 
a p p e a r e d equ i t ab l e , the f a the r or m o t h e r if a n express c la im has b e e n 
m a d e (see p a r a g r a p h 105 of t h e j u d g m e n t in t he i n s t a n t case and 
Tannkulu v. Turkey [ G C ] , no. 23763/94, § 138, E C H R 1999-IV). 

It is comple te ly a l ien and c o n t r a r y to the Conven t i on sys tem and devoid 
of any legal jus t i f i ca t ion for an a b s t r a c t , a n o n y m o u s and undef ined g roup 
( p e r h a p s very d i s t an t heirs) t h a t has suffered no non-pecun ia ry d a m a g e as 
a resu l t of t he viola t ions found to be a w a r d e d c o m p e n s a t i o n . 

K e m a l K ihc was s ingle . H e had no c o m p a n i o n or ch i ld ren and the re fore 
no he i r s dese rv ing c o m p e n s a t i o n for non-pecun ia ry d a m a g e . Yet , even 
m o r e surpr is ingly , t he C o u r t a w a r d e d the app l i can t ' s b r o t h e r the s u m of 
G B P 2,500 for non-pecun ia ry d a m a g e (see p a r a g r a p h 106 of the 
j u d g m e n t ) . As one of t he d e c e a s e d ' s he i r s , t h a t b r o t h e r will also receive 
p a r t of t he award of G B P 15,000. H e will t hus receive two lots of 
c o m p e n s a t i o n for t h e s a m e loss, a fact t h a t goes to h ighl ight the 
i nequ i t ab l e n a t u r e of the C o u r t ' s decis ion in th is case . 

4 . Before closing, I feel bound to express my views on wdiat I 
cons ider to be an i m p o r t a n t poin t . In cases w h e r e the p r e s u m e d 
offender is a S t a t e a g e n t , he m a y only be p r o s e c u t e d if the 
a d m i n i s t r a t i v e body ( the " a d m i n i s t r a t i v e council") has given pr ior 
a u t h o r i s a t i o n . However , t h a t body is, by law, m a d e u p of public 
s e rvan t s a n d is n e i t h e r i n d e p e n d e n t nor i m p a r t i a l . T h e C o u r t , whose 
view I ag r ee wi th ent i re ly , has cons i s ten t ly cr i t ic ised the T u r k i s h 
g o v e r n m e n t for t h a t s t a t e of affairs. 
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However , t h e C o u r t ' s inadmiss ib i l i ty decis ion of 5 O c t o b e r 1999 in 
Grams v. Germany ( ( d e c ) , no. 33677/96, E C H R 1999-VII) is ins t ruc t ive on 
the point . T h e case conce rned the d e a t h of a p r e s u m e d m e m b e r of the Red 
A r m y Fac t ion . T h e C o u r t no ted t h a t t he Schwer in publ ic p rosecu to r ' s 
office had dec ided to d r o p the p rosecu t ion on the g round t h a t t he police 
officers had fired in lawful self-defence a n d G r a m s had c o m m i t t e d suicide 
by shoo t ing h imsel f in the h e a d . In a r r iv ing at t h a t conclus ion, t he publ ic 
p ro secu to r ' s office had re l ied on a 210-page r epo r t {Abschlufivermerk) in 
which the special un i t respons ib le for t he inves t iga t ion of t h e case had 
set ou t i ts f indings. W h a t is i n t e r e s t i n g in this e x a m p l e - a n d it will be 
no t ed in pass ing tha t the app l ica t ion was not even c o m m u n i c a t e d to t he 
G o v e r n m e n t - is t h a t t he inves t iga t ion was conduc t ed not by a jud ic ia l 
body bu t by a special un i t , t h a t is to say a pure ly a d m i n i s t r a t i v e body. 
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1. T r a d u c t i o n ; o r i g i n a l a n g l a i s . 
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SOMMAIRE1 

Meurtre non élucidé d'un journaliste dont les autorités avaient refusé de 
prendre au sérieux les demandes de protection 

Article 2 § 1 

Vie - Meurtre non élucidé d'un journaliste dont les autorités avaient refusé de prendre au sérieux 
les demandes de protection - Journaliste - Forces de l'ordre - Absence de preuves de l'implication 
des forces de l'ordre dans le meurtre - Obligation positive - Mesures préventives visant la 
protection de la vie — Risque avéré d'atteinte à la vie — Autorités informées du risque — 
Protection effective par la loi - Défauts des procédures pénales visant les forces de l'ordre dans 
le Sud-Est de la Turquie - Caractère effectif de l'enquête concernant un meurtre non élucidé 

Article 13 

Recours effectif - Caractère effectif de l'enquête concernant un meurtre non élucidé - Grief 
défendable - Indemnité - Accès du plaignant à la procédure d'enquête 

Article 38 § 1 a) (ancien article 28 § 1 a)) 

Examen de l'affaire - Conduite efficace de l'enquête - Manquement à l'obligation d'assurer la 
comparution de témoins 

* 
* * 

Le frère du requérant, Kemal Kiltç, était journaliste et travaillait dans le Sud-Est 
de la Turquie pour le quotidien Ozgiïr Giindem. En décembre 1992, il informa le 
préfet de son département que des collaborateurs du quotidien avaient été 
menacés de mort et sollicita la protection des autorités pour les employés de 
l'antenne locale d'Ozgur Giindem. A l'appui de sa demande, il citait des exemples 
d'agressions, parfois mortelles, ayant visé des personnes liées au journal et 
affirmait que dans d'autres départements de la région la police protégeait son 
personnel et ses locaux. La préfecture répondit en niant les faits et ne donna pas 
suite à la demande. Quelques semaines plus tard, Kemal Ktliç diffusa un 
communiqué de presse déclarant, exemples à l'appui, que les agressions contre 
les collaborateurs à'Ozgùr Giindem se poursuivaient malgré des demandes 
pressantes de mesures de protection. Il reprochait au préfet son inaction et 
invitait les autorités à assumer leurs responsabilités. Un mois plus tard, en février 
1993, on le retrouva mort. Une enquête menée sur les lieux par la gendarmerie 
établit qu'il avait été tué par balle. Le cadavre fut examiné par un médecin. Des 
photographies furent prises, plusieurs témoins interrogés et une expertise 
balistique fut réalisée. En mars 1993, la gendarmerie transmit le dossier au 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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parquet. En août 1993, le procureur, constatant que le meurtre n'avait pas été 
élucidé, décida de poursuivre l'instruction. En décembre 1993, un individu fut 
arrêté en possession d'une arme dont l'expertise balistique démontra qu'elle 
avait été utilisée à quinze autres occasions, en particulier pour l'assassinat de 
Kemal Ktliç. Soupçonné notamment d'appartenir au Hezbollah - organisation 
visant à fonder un Etat kurde islamique - il fut traduit devant la cour de sûreté 
de l'Etat. Le meurtre de Kemal Kthç fut inclus dans l'acte d'accusation. En mars 
1999, la cour condamna le prévenu pour sa participation au Hezbollah mais estima 
que son implication dans le meurtre du journaliste ne pouvait être prouvée. Le 
procureur général près la cour de sûreté de l'Etat ouvrit alors une instruction 
portant sur ce meurtre et demanda à être régulièrement informé des progrès des 
investigations. 
Une délégation de la Commission européenne des Droits de l 'Homme entendit 
plusieurs témoins. Toutefois, un certain nombre de personnes appelées à 
témoigner, notamment le. préfet en fonction à l'époque des faits, ne comparurent 
pas devant les délégués. 

Appréciation des faits par la Cour: la Commission a conclu, après un examen 
minutieux des éléments en sa possession, qu'il était impossible de déterminer qui 
avait tué Kemal Ktliç. La Cour accepte les faits tels qu'ils ont été établis par la 
Commission. Toutefois, celle-ci a été gênée dans son enquête par la non-
comparution du préfet. Le Gouvernement n'a donné aucune explication 
convaincante pour la non-comparution d'un témoin important, agent de l'Etat. Il 
a donc manque à ses obligations au regard de la Convention qui prescrit aux Etats 
de fournir toutes les facilités nécessaires à un examen sérieux et effectif des 
requêtes. 
1. Article 2: absence de mesures de protection: il n'a pas été établi, au-delà de tout 
doute raisonnable, qu'un agent de l'Etat ou une personne agissant pour le compte 
de ce dernier ait été impliqué dans le meurtre de Kemal Kibç. Il reste à déterminer 
si les autorités ont manqué à leur obligation positive de protéger la vie du 
journaliste. Kemal Ktliç avait sollicité une protection du préfet, deux mois avant 
son assassinat, au motif que les collaborateurs cYOzgùr Giindem risquaient d'être la 
cible de violences. Ultérieurement, il avait fourni des exemples de telles agressions 
intervenues dans sa propre ville. En outre, la Cour a déjà constate dans d'autres 
espèces qu'au début de 1993 les pouvoirs publics savaient que les personnes liées 
au journal craignaient d'être victimes d'une campagne meurtrière tolérée, voire 
approuvée, par les autorités et que de nombreuses agressions avaient déjà été 
commises. En tant que journaliste d'Ozgùr Giindem, Kemal Ktliç courait donc un 
risque, pouvant passer pour réel et imminent, d'être at taqué. Les autorités 
avaient été informées de l'existence de ce risque par la demande de protection 
qu'il formula. Des rapports officiels permettent de penser que les forces de 
l'ordre connaissaient et soutenaient les auteurs de ces agressions et que les 
autorités étaient informées de cette situation. Au vu de ce contexte, il convient de 
déterminer si ces dernières ont fait leur possible pour prévenir le meurtre. Si les 
forces de sécurité présentes dans le Sud-Est de la Turquie sont encadrées par un 
dispositif juridique destiné à protéger la vie, l'application du droit pénal à leurs 
actes, au cours de la période considérée, présente certaines caractéristiques. En 
premier lieu, la décision de poursuivre relève de la compétence de comités 
administratifs, dont la Cour a déjà estimé que l'intervention ne garantissait pas 
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l'indépendance et l'efficacité de l 'enquête. En second lieu, dans nombre d'affaires 
similaires, survenues dans la même région à la même époque, il est apparu que les 
enquêtes menées par les autorités ne satisfaisaient ni aux exigences de l'article 2 
ni à celles de l'article 13. Enfin, les cours de sûreté de l'Etat ne remplissent pas les 
conditions d'indépendance posées par l'article 6 en raison de la présence d'un juge 
militaire. Ces défauts ont sapé l'effectivité de la protection offerte par le droit 
pénal pour les actes commis par les forces de l'ordre, dans le Sud-Est de la 
Turquie à cette époque - situation incompatible avec le respect de la 
prééminence du droit qui doit prévaloir dans une société démocratique. Us ont eu 
pour effet de priver le frère du requérant de la protection de la loi. En outre, alors 
que les autorités pouvaient recourir à un éventail d'actions susceptibles, pour un 
coût raisonnable, de protéger la vie du frère du requérant, elles n'ont pris aucune 
mesure préventive et ont au contraire nié l'existence d'un risque. 
Conclusion : violation (six voix contre une). 

Insuffisance de l'enquête : une enquête, incluant l'audition de témoins et une expertise 
balistique, a été menée sur place par la gendarmerie. Cependant, elle s'est arrêtée 
avec la transmission du dossier au procureur. L'individu trouvé en possession de 
l'arme utilisée pour le meurtre du journaliste a bien été inculpé de ce crime. 
Toutefois, aucune mesure n'a été prise pour établir un lien entre lui et le 
journaliste décédé et aucun témoin n'a été entendu. L'absence d'éléments à 
charge a conduit la cour de sûreté de l'Etat à le relaxer de ce chef d'accusation. 
L'inclusion du meurtre du journaliste dans l'acte d'accusation du prévenu a eu 
pour effet de clore l'instruction menée par le parquet sur ce meurtre . Le 
procureur près la cour de sûreté de l'Etat ne semble pas avoir pris de mesures 
pour la poursuivre. Enfin, l 'enquête initiale n'a jamais cherché à déterminer si la 
victime avait été tuée en raison de sa qualité de journaliste à Ozgiir Giindem. La 
transmission du dossier à la cour de sûreté de l'Etat démontre, en effet, que la 
thèse de l'infraction séparatiste a prévalu. Rien n'indique que des recherches 
aient été menées sur une complicité éventuelle des forces de l'ordre. Eu égard au 
caractère limité et à la courte durée des investigations menées, les autorités n'ont 
pas conduit une enquête efficace sur les circonstances ayant entouré le décès de 
Kemal Kthç. 

Conclusion : violation (unanimité). 
2. Article 10: ce grief porte sur les mêmes faits que ceux considérés sur le terrain 
de l'article 2. 
Conclusion : non-lieu à examen (unanimité). 
3. Article 13: au vu de l'importance fondamentale de la protection du droit à la 
vie, l'article 13 impose, outre le versement éventuel d'une indemnité, la mise en 
œuvre d'investigations effectives, propres à aboutir à l'identification et à la 
punition des coupables, et un accès effectif du plaignant à la procédure d'enquête. 
L'absence de certitudes quant à l'implication des forces de l'ordre dans le meurtre 
ne prive pas le grief tiré de l'article 2 de son caractère défendable aux fins de 
l'article 13. En effet, dès lors qu'il est établi que le frère du requérant a été 
victime d'un homicide illégal, le grief présenté est «défendable». L'exigence 
d'une enquête pénale effective posée par l'article 13 va plus loin que l'obligation 
de mener une enquête qui découle de l'article 2. Le requérant ayant été privé d'un 
recours effectif pour faire examiner les circonstances du décès de son frère, il n'a 
pu avoir accès aux autres recours disponibles, telle l'action en réparation. 
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Conclusion : violation (six voix contre une). 
4. Pratique de méconnaissance des articles 2 et 13: eu égard aux conclusions sur 
les articles 2 et 13, il n'y a pas lieu de rechercher si les manquements identifiés 
participent d'une pratique des autorités. 
5. Article 14: le requérant allègue que son frère a été tué en raison de sa qualité 
de journaliste et de ses origines kurdes. Ces griefs portent sur les mêmes faits que 
ceux considérés sous l'angle des articles 2 et 13. 
Conclusion : non-lieu à examen (unanimité). 
Article 41 : la Cour alloue au requérant une indemnité pour préjudice moral 
destinée aux héritiers de Kemal Kihç. Elle lui alloue également une indemnité 
pour le préjudice moral qu'il a subi en propre ainsi qu'une somme en 
remboursement des frais et dépens. 
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En l 'a f fa ire K i h ç c. T u r q u i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 
M ' 1 " ' E. P'ALM, présidente, 
M M . J . CASADEVALL, 

L. FERRARI BRAVO, 
B . ZUPANCIC, 

M '" 1 ' W . THOMASSEN, 
M M . R. MARUSTEJ'UJM, 

F . GöLCÜKLÜJuge ad hoc, 

et de M . M . O'BOYLE,greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 18 j a n v i e r et 
7 m a r s 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r pa r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 8 m a r s 1999, d a n s le déla i de 
trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la Conven t ion 
de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés f o n d a m e n t a l e s («la 
C o n v e n t i o n » ) . A son or ig ine se t rouve une r e q u ê t e (n° 22492/93) d i r igée 
con t r e la R é p u b l i q u e de T u r q u i e et don t un r e s so r t i s san t de cet E t a t , 
M . Cernii Kihç, avai t saisi la C o m m i s s i o n le 13 aoû t 1993 en v e r t u de 
l ' anc ien ar t ic le 25 de la Conven t i on . 

La r e q u ê t e conce rne les a l l éga t ions du r e q u é r a n t selon lesquel les son 
frère , K e m a l Ktliç, a é té t ué pa r des a g e n t s de l 'E ta t ou avec leur 
connivence , qu ' i l n 'y a pas eu d ' e n q u ê t e effective et qu ' i l ne disposai t 
d ' a u c u n recours a d é q u a t p o u r faire valoir ses griefs. Le r e q u é r a n t 
invoque les ar t ic les 2, 10, 13 et 14 de la Conven t ion . 

La C o m m i s s i o n a déc la ré la r e q u ê t e recevable le 9 j a n v i e r 1995. D a n s 
son r appor t du 23 oc tobre 1998 (ancien ar t ic le 31 de la C o n v e n t i o n ) , elle 
conclut qu'i l y a eu viola t ion des a r t ic les 2 et 13 ( u n a n i m i t é ) et q u ' a u c u n e 
ques t ion d is t inc te ne se pose sous l 'angle de l 'ar t icle 10 (vingt-cinq voix 
con t re trois) ou de l 'ar t ic le 14 ( u n a n i m i t é ) 1 . 

2. A la su i te de l ' en t r ée en v igueu r du Pro tocole n° 11 à la Conven t ion 
le 1 e r n o v e m b r e 1998, et c o n f o r m é m e n t à l 'ar t ic le 5 § 4 d u d i t Pro tocole , lu 
en combina i son avec les ar t ic les 100 § 1 et 24 § 6 du r è g l e m e n t de la C o u r 
(«le r è g l e m e n t » ) , un collège de la G r a n d e C h a m b r e a décidé le 31 m a r s 
1999 q u e l 'affaire sera i t e x a m i n é e p a r u n e c h a m b r e cons t i t uée au sein de 
l 'une des sect ions de la C o u r . 
1. Note du greffe : le r a p p o r t est d i s p o n i b l e a u gre f fe . 



U H ARRÊT KILIÇ c. TURQUIE 

3. C o n f o r m é m e n t à l 'ar t icle 52 § 1 du r è g l e m e n t , le p r é s iden t de la 
Cour , M. L. W i l d h a b e r , a a t t r i b u é l 'affaire à la p r e m i è r e sect ion. La 
c h a m b r e cons t i t uée a u sein de ladi te sec t ion c o m p r e n a i t de plein droi t 
M. R . T ü r m e n , j u g e élu au t i t r e de la T u r q u i e (ar t ic les 27 § 2 de la 
Conven t i on et 26 § 1 a) du r è g l e m e n t ) , et M""' E. P a l m , p r é s i d e n t e de la 
sect ion (ar t ic le 26 § 1 a) du r è g l e m e n t ) . Les a u t r e s j u g e s dés ignés p a r 
ce t t e d e r n i è r e pour c o m p l é t e r la c h a m b r e é t a i en t M. J . Casadeva l l , 
M. L. F e r r a r i Bravo, M. B. Zupanc ic , M m c W. T h o m a s s e n et M. R . M a r u s t e 
(ar t ic le 26 § 1 b) du r è g l e m e n t ) . 

4. U l t é r i e u r e m e n t , M. T ü r m e n s'est d é p o r t é de la c h a m b r e (ar t ic le 28 
du r è g l e m e n t ) . Le g o u v e r n e m e n t t u r c («le G o u v e r n e m e n t » ) a dés igné en 
conséquence M. F. Gölcüklü pour s iéger en q u a l i t é de j u g e ad hoc 
(ar t ic les 27 § 2 de la C o n v e n t i o n et 29 § 1 du r è g l e m e n t ) . 

5. Le 14 s e p t e m b r e 1999, la c h a m b r e a déc idé de t en i r u n e a u d i e n c e . 
6. En appl ica t ion de l 'ar t icle 59 § 3 du r è g l e m e n t , la p r é s i d e n t e de la 

c h a m b r e a invité les pa r t i e s à s o u m e t t r e leur m é m o i r e sur les ques t i ons 
soulevées pa r l 'affaire. Le greffier a reçu les m é m o i r e s du G o u v e r n e m e n t 
et du r e q u é r a n t le 23 et le 26 ju i l le t 1999 r e s p e c t i v e m e n t . 

7. C o n f o r m é m e n t à la décis ion de la c h a m b r e , l ' audience s 'est 
dé rou l ée en publ ic au Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 
18 j a n v i e r 2000. 

O n t c o m p a r u : 

- pour le Gouvernement 
M. §. ALPASLAN, coagent, 
M"1 1' 
M M . 

Y. KAYAAI.P, 
B. ÇALLSKAN, 
S. YÜKSEL, 
E . GENEL, 
A . EMULER, 
N . GÜNGÖR, 

M""' 
M M . 

M ' me 
E. HOÇAOGLU, 
M. GÜLSEN, conseillers ; 

- pour le requérant 
M"" s F. HAMPSON, 

R . YALÇINDAG, 
C. AYDIN, conseils. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M m e H a m p s o n , M m r Ya lç indag 
et M. Alpas lan . 
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E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. K e m a l Kihç, le frère du r e q u é r a n t , t ravai l la i t c o m m e j o u r n a l i s t e 
p o u r Ozgùr Gùndem à § a n h u r f a . 

C e quo t id i en , qui avait son s iège à I s t a n b u l , t enda i t , selon ses 
p r o p r i é t a i r e s , à e x p r i m e r l 'opinion des T u r c s d 'or ig ine k u r d e . Il p a r u t du 
30 ma i 1992 au mois d 'avri l 1994. Au m o m e n t où il cessa de p a r a î t r e , de 
n o m b r e u s e s p o u r s u i t e s ava ien t é t é e n g a g é e s c o n t r e le j o u r n a l , aux motifs 
n o t a m m e n t qu ' i l avai t publié les déc l a r a t i ons du P K K (Par t i des 
t r ava i l l eu rs du K u r d i s t a n ) et diffusé de la p r o p a g a n d e s é p a r a t i s t e . A la 
sui te d ' une pe rqu i s i t i on et d ' a r r e s t a t i o n s opé rées d a n s les locaux d'Ozgùr 
Gùndem à I s t anbu l le 10 d é c e m b r e 1993, le r é d a c t e u r , le d i r e c t e u r et le 
p r o p r i é t a i r e du j o u r n a l , e n t r e a u t r e s , furent inculpés d ' a p p a r t e n a n c e , 
d ' a ide et d ' a s s i s t ance au PKK, et de p r o p a g a n d e en faveur de ce t t e 
o rgan i sa t ion . Le 2 d é c e m b r e 1994, u n e b o m b e explosa au siège d'Ozgur 
Ulke, successeur d'Ozgùr Gùndem, à I s t anbu l . 

9. K e m a l Kihç , qui é ta i t cé l iba ta i r e , vivait avec son pè re d a n s le village 
de K ù l ù n ç e , à l ' ex t é r i eu r de Çanliurfa. Il é ta i t j o u r n a l i s t e et m e m b r e de 
l 'Association des dro i t s de l ' h o m m e de § a n h u r f a . 

10. Le 23 d é c e m b r e 1992, il ad r e s sa au préfe t de Çanbur fa u n 
c o m m u n i q u é de p resse i n d i q u a n t que le r e p r é s e n t a n t de la société de 
d i s t r ibu t ion de j o u r n a u x qui a s su ra i t la d i s t r ibu t ion d'Ozgùr Gùndem ainsi 
q u e le c o n d u c t e u r et p r o p r i é t a i r e du taxi ut i l isé à cet effet ava ien t reçu des 
m e n a c e s de m o r t . Le c o m m u n i q u é préc isa i t qu ' i l é ta i t no to i re q u e des 
co l l abo ra t eu r s d'Ozgùr Gùndem ava ien t é té tués ou ag res sés et q u e des 
p e r s o n n e s qu i i n t e r v e n a i e n t dans la ven t e et la d i s t r ibu t ion du j o u r n a l 
ava ien t é té v ic t imes d ' incend ies c r imine l s et d ' ag ress ions , sou l ignan t que 
d a n s d ' a u t r e s d é p a r t e m e n t s du Sud-Es t , des a g e n t s des forces de l 'ordre 
p r o t é g e a i e n t les b u r e a u x , les employés et les d i s t r i b u t e u r s . K e m a l Kdiç 
sollicita des m e s u r e s de p ro tec t ion en faveur de p e r s o n n e s t rava i l l an t au 
b u r e a u de § a n h u r f a , n o t a m m e n t l u i - m ê m e , un a u t r e j o u r n a l i s t e et le 
d i s t r i b u t e u r et chauf feur du j o u r n a l . 

1 1. Pa r u n e l e t t r e d a t é e du 30 d é c e m b r e 1992, la p ré fec tu re répondi t 
q u e la d e m a n d e de K e m a l Kihç avai t é té e x a m i n é e . Les d i s t r i b u t e u r s de 
j o u r n a u x ne bénéf ic ia ient d ' u n e p ro tec t ion d a n s a u c u n d é p a r t e m e n t et 
n ' ava ien t é té v ic t imes d ' a u c u n e ag ress ion ou m e n a c e d a n s la région. La 
d e m a n d e de l ' in té ressé fut é c a r t é e . 

12. Le 11 j a n v i e r 1993, K e m a l Kihç diffusa un c o m m u n i q u é de presse 
d é c l a r a n t q u e les agress ions d i r igées con t r e les p e r s o n n e s qui a s su ra i en t 
la v e n t e et la d i s t r i bu t i on d'Ozgùr Gùndem à § a n h u r f a se poursu iva ien t , 
m a l g r é des d e m a n d e s i n s t a n t e s de m e s u r e s de p ro tec t ion . Des précis ions 
é t a i en t d o n n é e s su r les incendies c r imine l s de d e u x k iosques à j o u r n a u x 
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provoqués les 5 et lOjanvie r 1993. Le c o m m u n i q u é r ep rocha i t au préfe t de 
ne pas p r e n d r e de m e s u r e s de sécur i t é p o u r la d i s t r ibu t ion du j o u r n a l et 
invitai t ce d e r n i e r et la police à a s s u m e r leurs r e sponsab i l i t é s . 

13. K e m a l Kihç fut inculpé d ' o u t r a g e au préfe t , à la su i te de la p la in te 
de celui-ci, p o u r avoir publ ié et diffusé le c o m m u n i q u é de presse . Il fut 
placé en g a r d e à vue à la d i rec t ion de la s û r e t é de Çanhur fa le 18 j a n v i e r 
1993 et l ibéré le m ê m e j o u r . 

14. Le 18 février 1993, ve r s 17 h e u r e s , K e m a l K ihç q u i t t a le b u r e a u d u 
j o u r n a l d a n s le c e n t r e de § a n h u r f a et se r end i t à pied j u s q u ' à la ga r e 
rou t i è r e . 

Ve r s 17 h 30, il p r i t l ' au toca r de § a n h u r f a - Akçalc en p rovenance de 
Kuyuba§i . Avan t le c r o i s e m e n t de la r o u t e pr inc ipa le avec la rou t e de 
K ù l ù n ç e , u n e vo i tu re b l a n c h e de m a r q u e R e n a u l t d é p a s s a l ' au toca r , 
s ' engagea sur la rou t e du vil lage, fit d e m i - t o u r , et se ga ra , p h a r e s é t e in t s . 
A h m e t F idan , le vei l leur de nui t d ' un c h a n t i e r s i tué à p rox imi t é r e m a r q u a 
la vo i tu re vers 18 h 20. K e m a l Kihç fut le seul pa s sage r à d e s c e n d r e de 
l ' au tocar au c r o i s e m e n t . Il m o n t a la r o u t e m e n a n t au vil lage. A h m e t F idan 
e n t e n d i t u n e a l t e r ca t i on et un appe l à l ' a ide , suivis d e d e u x coups de feu. 

15. L ' inc ident fut s ignalé aux g e n d a r m e s qu i a r r i v è r e n t r a p i d e m e n t 
sur les l ieux. O n découvr i t le corps de K e m a l Kihç avec deux b lessures 
p a r bal le à la t ê t e . Le r e q u é r a n t et d ' a u t r e s m e m b r e s de sa famille 
v in ren t du village pour voir ce qu i s 'é ta i t passé . 

16. Le c a p i t a i n e K a r g i h , c o m m a n d a n t de la g e n d a r m e r i e c e n t r a l e de 
la sous -p ré fec tu re , se c h a r g e a de l ' e n q u ê t e sur les l ieux. D e u x c a r t o u c h e s 
furent r e t rouvées et r emises au p r o c u r e u r lorsqu ' i l a r r iva . O n c o n s t a t a 
q u e la v ic t ime avai t u n e corde a u t o u r du cou et que sa bouche é ta i t 
r ecouve r t e de q u a t r e m o r c e a u x de r u b a n adhés i f d ' e m b a l l a g e . U n bout 
de pap ie r p o r t a n t les l e t t r e s U et Y, t a ché de sang , fut é g a l e m e n t 
découver t . U n c roquis des lieux fut é tab l i . Le cap i t a ine K a r g t h pri t des 
p h o t o g r a p h i e s avec son appa re i l pe r sonne l et r e c h e r c h a , en vain , des 
t r aces de p n e u s . Les g e n d a r m e s i n t e r r o g è r e n t A h m e t F idan , le vei l leur 
de nu i t , qu i d é c l a r a n 'avoi r vu ni la v i c t ime ni les a g r e s s e u r s e t la vo i tu re 
en ra ison de l 'obscur i té . 

17. U n médec in e x a m i n a le cadavre en p r é s e n c e du p r o c u r e u r le 
19 février 1993. Le r a p p o r t faisait é t a t de d e u x b lessures d ' e n t r é e de 
bal les à la t ê t e , d ' u n e t r ace de coup su r la t e m p e d ro i t e , d ' u n e é ra f lu re 
sur la m a i n d ro i t e , d ' u n e ecchymose su r le dos e t d ' u n e lésion semi -
c i rcula i re r e s s e m b l a n t à une m o r s u r e sur la m a i n gauche . Il concluai t 
q u e le décès de K e m a l Kihç é ta i t dû à la d e s t r u c t i o n des t issus c é r é b r a u x 
et à une h é m o r r a g i e c é r é b r a l e . 

18. Le 19 février, les g e n d a r m e s recue i l l i ren t la d é c l a r a t i o n d u 
chauffeur de l ' au toca r de Çanhur fa et de son coéquip ie r . E n t r e le 19 et le 
23 février, ils p r i r e n t é g a l e m e n t la dépos i t ion du r e q u é r a n t , de son pè re et 
de trois de ses f rères , ainsi que de deux pa s sage r s de l ' au tocar . 
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19. Le 26 février 1993, le cap i t a ine K a r g i h , m u n i d ' un m a n d a t , p rocéda 
à une pe rqu i s i t i on d a n s la ma i son où K e m a l Kiliç avait vécu, e m p o r t a n t 
n o t a m m e n t des l ivres, des c o u p u r e s de j o u r n a u x , u n e p h o t o g r a p h i e et 
d e u x cas se t t e s p o u r plus a m p l e e x a m e n . 

20. Le 15 m a r s 1993, le cap i t a ine in fo rma le p r o c u r e u r p a r écri t de la 
pe rqu i s i t i on et lui t r a n s m i t p lus ieurs pièces qu ' i l avait saisies et d ' a u t r e s 
d o c u m e n t s a f férents à l ' e n q u ê t e . 

2 1 . Le 12 aoû t 1993, le p r o c u r e u r déc ida de poursu iv re l ' ins t ruc t ion , 
p r éc i san t qu ' i l avai t é té impossible d ' ident i f ie r ou d ' a p p r é h e n d e r les 
m e u r t r i e r s et q u e les inves t iga t ions deva ien t c o n t i n u e r j u s q u ' à 
l ' exp i ra t ion du dé la i de p resc r ip t ion de vingt ans . 

22. Le 24 d é c e m b r e 1993, le m a g a s i n d 'Aydin T ica re t à D iya rbak i r fut 
a t t a q u é pa r des individus a r m é s . La police se lança à la pou r su i t e des 
coupab les p r é s u m é s et a p p r é h e n d a p lus ieurs pe r sonnes . Selon le r appor t 
sur l ' incident é tab l i pa r la police le 24 d é c e m b r e 1993, un suspec t , Hùsey in 
Gùney , avai t t e n t é de fuir pa r la cage d 'esca l ie r d ' un i m m e u b l e et é ta i t 
hors d 'ha le ine et couver t de s u e u r au m o m e n t de son a r r e s t a t i o n . O n 
p r é s u m a qu ' i l r e t o u r n a i t r é c u p é r e r son pis to le t t c h è q u e neuf mi l l imè t r e s 
devan t l ' i m m e u b l e . 

23 . D ' a p r è s un r a p p o r t ba l i s t ique d a t é du 27 s e p t e m b r e 1993, le 
pis tolet t c h è q u e avai t é té uti l isé d a n s qu inze a u t r e s fusi l lades, dont le 
m e u r t r e de K e m a l Kiliç. Pa r un ac te du 3 février 1994 c o n c e r n a n t aussi 
seize a u t r e s p e r s o n n e s , Hùsey in G ù n e y fut accusé d ' a p p a r t e n a n c e au 
Hezbo l l ah , o rgan i sa t i on i l légale, et d 'ac t iv i tés visant à sous t r a i r e une 
pa r t i e du t e r r i t o i r e à la souve ra ine t é de l 'E ta t et à c r ée r un E t a t k u r d e 
fondé sur les p r inc ipes de l ' I s lam. Ces act ivi tés a u r a i e n t inclus l 'agress ion 
d 'Aydin T i c a r e t et les qu inze inc iden ts d a n s lesquels le pis tolet t chèque 
avai t é t é u t i l i sé . 

24. Selon des no tes non d a t é e s re la t ives à l ' i n t e r roga to i r e de Hùsey in 
G ù n e y à la d i r ec t ion de la s û r e t é de Diya rbak i r , celui-ci a u r a i t a d m i s son 
a p p a r t e n a n c e au Hezbo l l ah et sa pa r t i c ipa t ion à l ' agress ion d'Aydin 
T ica re t . Il n ia avoir é té imp l iqué d a n s le m e u r t r e de K e m a l Kihç et 
aff irma q u e le pis tolet t c h è q u e lui avai t é té d o n n é pa r un a u t r e m e m b r e 
d u g r o u p e . D a n s sa d é c l a r a t i o n d u 6 j a n v i e r 1994 au p r o c u r e u r , l ' in té ressé 
p r é t e n d i t q u e la police lui avai t e x t o r q u é des aveux sous la t o r t u r e et nia 
avoir rejoint les r a n g s du Hezbo l l ah ou a t t a q u é Aydin T i c a r e t . 

25. Le procès de Hùsey in G ù n e y et d ' a u t r e s accusés se d é r o u l a devan t 
la t ro i s i ème cour d e s û r e t é de l 'E ta t d e D i y a r b a k i r e n t r e février 1994 e t 
le 23 m a r s 1999. Le 3 m a r s 1994, l ' in té ressé nia t o u t e pa r t i c ipa t ion aux 
inc iden t s . A l ' audience du 27 oc tobre 1994, les policiers qu i l 'avaient 
a p p r é h e n d é se b o r n è r e n t à conf i rmer le c o n t e n u du r appor t sur 
l ' inc ident é tab l i le 24 d é c e m b r e 1993. Le 17 d é c e m b r e 1996, la cour 
d e m a n d a à ce q u ' o n lui c o m m u n i q u â t des p ièces re la t ives au m e u r t r e 
de K e m a l K h ç . 
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26. P a r u n a r r ê t du 23 m a r s 1999, la cour de s û r e t é de l 'E ta t c o n d a m n a 
Husey in G û n e y p o u r a p p a r t e n a n c e à l ' o rgan i sa t ion s é p a r a t i s t e Hezbo l l ah . 
Elle c o n s t a t a q u e l ' in té ressé avai t é té a p p r é h e n d é , a lors qu ' i l t e n t a i t de 
s 'enfuir, à p rox imi t é du pis tolet t c h è q u e neu f m i l l i m è t r e s et qu ' i l avai t 
avoué à la police ê t r e m e m b r e du Hezbo l l ah et avoir pa r t i c ipé à l ' a t t a q u e 
du m a g a s i n , m ê m e s'il se r é t r a c t a pa r la su i t e . Toute fo i s , la cour re leva 
que les p is to le ts de l ' o rgan isa t ion pouva ien t ê t r e uti l isés p a r d i f férentes 
p e r s o n n e s et q u e les accusés ava ien t déc la ré que les a r m e s l eu r ava ien t 
é té r emises p a r d ' a u t r e s m e m b r e s du g r o u p e avant l ' a t t a q u e . Bien q u e 
Husey in G û n e y eû t pa r t i c ipé à l ' a t t a q u e d u m a g a s i n , elle e s t i m a qu ' i l ne 
pouvai t pas ê t r e t e n u p o u r r e sponsab le d ' a u t r e s ac tes . L ' i n t é r e s sé fut 
c o n d a m n é à l ' e m p r i s o n n e m e n t à p e r p é t u i t é . 

27. A la su i te de c e t t e décis ion, le p r o c u r e u r géné ra l p rès la cour de 
s û r e t é de l 'E ta t d e D iya rbak i r ouvri t u n e in s t ruc t ion sur le m e u r t r e d e 
K e m a l Kihç (dossier n° 1999/1187). P a r une l e t t r e du 20 d é c e m b r e 1999, 
il c h a r g e a le c o m m a n d e m e n t de la g e n d a r m e r i e de § a n h u r f a de l ' in former 
tous les t rois mois des é l é m e n t s recuei l l is d a n s ce t t e affaire. 

II. D O C U M E N T S PRÉSENTÉS A U X O R G A N E S DE LA C O N V E N T I O N 

A. D o c u m e n t s re la t i f s à l ' e n q u ê t e i n t e r n e e t p r o c é d u r e d e v a n t l e s 
j u r i d i c t i o n s n a t i o n a l e s 

28. Les pièces du doss ier d ' e n q u ê t e cons t i t ué pa r les g e n d a r m e s et le 
p r o c u r e u r de § a n h u r f a ainsi que les m i n u t e s du procès de Husey in G û n e y 
devan t la t ro i s i ème cour de s û r e t é de l 'E ta t de Diya rbak i r p o u r la pé r iode 
de février 1994 à j u i n 1997 ont é t é soumises à la C o m m i s s i o n . Le 
G o u v e r n e m e n t a fourni à la C o u r l ' a r rê t r e n d u p a r la t ro i s i ème cour de 
s û r e t é de l 'E ta t de D iya rbak i r le 23 m a r s 1999. 

B. Le r a p p o r t d e S u s u r l u k 

29. Le r e q u é r a n t a fait pa rven i r à la C o m m i s s i o n u n e copie du 
« r a p p o r t de S u s u r l u k ' » , é tab l i à la d e m a n d e du p r e m i e r m i n i s t r e p a r 
M. Ku t lu Sava§, v ice-prés ident du C o m i t é de coord ina t ion et 
d ' inspec t ion p rès le cab ine t du p r e m i e r m i n i s t r e . Aprè s sa 
c o m m u n i c a t i o n en j a n v i e r 1998, le p r e m i e r min i s t r e l'a p o r t é à la 

1. « S u s u r l u k » es t la s c è n e où a e u l i eu , e n n o v e m b r e 1996, u n a c c i d e n t i m p l i q u a n t u n 
v é h i c u l e d a n s l e q u e l se t r o u v a i e n t u n p a r l e m e n t a i r e , l ' a n c i e n d i r e c t e u r ad jo in t d e la s û r e t é 
d ' I s t a n b u l , u n e x t r é m i s t e d e d r o i t e n o t o i r e et u n t r a f i q u a n t de d r o g u e r e c h e r c h é p a r I n t e r p o l 
a in s i q u e l ' a m i e d e c e l u i - c i ; les t r o i s d e r n i e r s y o n t t r o u v é la m o r t . L a r é u n i o n d e ces 
p e r s o n n e s a v a i t d é r a n g é l ' o p i n i o n p u b l i q u e a u p o i n t d e n é c e s s i t e r l ' o u v e r t u r e d e p l u s de 
se i ze e n q u ê t e s j u d i c i a i r e s à d i f f é r e n t s n i v e a u x e t d ' u n e e n q u ê t e p a r l e m e n t a i r e . 
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conna i s sance du publ ic , à l ' except ion de onze pages du corps du d o c u m e n t 
ainsi que de ce r t a ines de ses a n n e x e s . 

30. D ' a p r è s son p r é a m b u l e , ledit d o c u m e n t n 'es t ni le fruit d ' une 
in s t ruc t ion jud ic i a i r e ni un r a p p o r t d ' e n q u ê t e . P r é p a r é dans u n bu t 
d ' i n fo rma t ion , il se l imi te à exposer c e r t a i n s faits concen t r é s d a n s le Sud-
Est de la T u r q u i e et suscept ib les de conf i rmer l ' ex is tence d ' u n e re la t ion 
t r i p a r t i t e d ' i n t é r ê t s illicites e n t r e des p e r s o n n a g e s po l i t iques , des 
ins t i tu t ions g o u v e r n e m e n t a l e s et des co te r ies c l andes t ines . 

3 1 . Le r a p p o r t fait l 'analyse d ' u n e n c h a î n e m e n t d ' i nc iden t s , te ls que 
des m e u r t r e s c o m m a n d é s , des a s sas s ina t s de p e r s o n n a g e s connus ou 
p r o k u r d e s , ou encore des a g i s s e m e n t s dé l ibé rés d ' un g roupe de r epen t i s 
censés servir l 'E ta t , p o u r conclure à l ' ex is tence d ' un l ien e n t r e la lu t t e 
con t re le t e r r o r i s m e m e n é e d a n s ladi te rég ion et les re la t ions occultes 
qu i en sont dér ivées , n o t a m m e n t dans le d o m a i n e du trafic de 
s tupéf i an t s . Les passages du r a p p o r t ayan t t r a i t à ce r t a in s aspec ts 
t o u c h a n t aux pé r iod iques r ad icaux d i s t r i bués d a n s ladi te région sont 
r e p r o d u i t s ci-dessous : 

« (...) D a n s s e s a v e u x à la D i r e c t i o n d u b u r e a u c r i m i n e l d e D i y a r b a k i r , (...) M . G. (...) 

ava i t d é c l a r é , q u a n t à A h m e t D e m i r ' 1 ' [p . 3 5 ] , q u e ce lu i -c i (...) r a c o n t a i t d e t e m p s e n 

t e m p s (...) q u ' i l a v a i t p l an i f i é e t fait e x é c u t e r le m e u r t r e de B e h ç e t C a n t i i r k ' 2 ' a ins i 

q u e d ' a u t r e s p a r t i s a n s d e la m a f i a et d u P K K t u e s d e la m ê m e façon (...) ; q u e le 

m e u r t r e de (...) M u s a Anter ' " 1 ' ava i t é g a l e m e n t é t é p lan i f i é et r é a l i s é p a r A. D c m i r 

[p. 3 7 ] . 

(...) 

D e s r e n s e i g n e m e n t s s o m m a i r e s s u r les a n t é c é d e n t s d e B c h ç c t C a n t i i r k , d ' o r i g i n e 

a r m é n i e n n e , se t r o u v e n t c i - d e s s o u s [p . 7 2 ] . 

(...) 

L ' i n t é r e s s é (...) é t a i t , d e p u i s 1992, l ' un d e s financiers d u q u o t i d i e n Ôzgiir Gundem. (...) 

M a l g r é l ' é v i d e n c e d e son i d e n t i t é et de ce q u ' i l f a i sa i t , l ' E t a t n ' a v a i t p a s p u v e n i r à bou t 

de C a n t i i r k . Les vo ies l é g a l e s s ' é t a n t a v é r é e s i n s u f f i s a n t e s , finalement, on a fait e x p l o s e r 

le q u o t i d i e n Ozgiïr Gundem a u p l a s t i c , e t vu q u e C a n t i i r k s ' é t a i t m i s à f o n d e r u n e nouve l l e 

e n t r e p r i s e , a l o r s q u ' o n a t t e n d a i t q u ' i l s ' i n c l i n â t d e v a n t l ' E t a t , l ' O r g a n i s a t i o n de la 

S û r e t é t u r q u e a d é c i d é s a m o r t e t ce l le-c i a é t é e x é c u t é e [p . 7 3 ] . 

( . . . ) 

1. L ' u n d e s p s e u d o n y m e s d ' u n a n c i e n m e m b r e d u P K K r e p e n t i , c o n n u sous le n o m d e code 
« V e r t » , q u i a u r a i t se rv i , d e p u i s 1973 , p l u s i e u r s a u t o r i t é s é t a t i q u e s c o m m e a g e n t d e 
r e n s e i g n e m e n t s . 
2 . U n t r a f i q u a n t d e s t u p é f i a n t s r e n o m m é q u i é t a i t s é r i e u s e m e n t s o u p ç o n n é d e s o u t e n i r le 
P K K et l ' un d e s p r i n c i p a u x f o u r n i s s e u r s d e c a p i t a u x (VOzgiïr Gundem. 
3 . P e r s o n n a g e p o l i t i q u e p r o k u r d e , M . A n t e r é t a i t l ' u n d e s f o n d a t e u r s du P a r t i d u t r ava i l d u 
p e u p l e ( « H E P » ) , d i r e c t e u r de l ' I n s t i t u t k u r d e d ' I s t a n b u l , é c r i v a i n et é d i t o r i a l i s t e e n t r e 
a u t r e s p o u r l ' h e b d o m a d a i r e Y mi Ulke e t le q u o t i d i e n Ozgiïr Gundem. Il a é t é t u é le 
30 s e p t e m b r e 1992 à D i y a r b a k i r . C e m e u r t r e a é t é r e v e n d i q u é p a r u n g r o u p e c l a n d e s t i n 
i n c o n n u , «Boz-Ok». 
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T o u t e s les a u t o r i t é s c o n c e r n é e s d e l ' E t a t s o n t a u c o u r a n t d e ces a c t i v i t é s e t 

o p é r a t i o n s . (...) L ' a n a l y s e d e s p a r t i c u l a r i t é s d e s p e r s o n n a g e s t u é s d a n s l e s d i t e s 

o p é r a t i o n s p e r m e t d e d é d u i r e q u e la d i f f é r e n c e e n t r e les p e r s o n n e s p r o k u r d e s t u é e s 

d a n s la r é g i o n s o u m i s e à l ' é t a t d ' u r g e n c e e t les a u t r e s r é s i d e e n l e u r p o u v o i r d e 

financement d u p o i n t de v u e é c o n o m i q u e . (...) N o t r e s eu l d é s a c c o r d a v e c ce q u i a é t é 

fait c o n c e r n e les m o d a l i t é s d ' e x é c u t i o n et l e u r s c o n s é q u e n c e s . E n effet , il a é t é 

c o n s t a t é q u e m ê m e c e u x a p p r o u v a n t t o u t ce q u i s ' é t a i t p a s s é r e g r e t t a i e n t le m e u r t r e 

d e M u s a A n t e r . D ' a u c u n s d i s e n t q u e M u s a A n t e r n ' é t a i t p a s i m p l i q u é d a n s u n e a c t i o n 

a r m é e , q u ' i l é t a i t p l u t ô t p r é o c c u p é p a r la p h i l o s o p h i e d e la c h o s e , q u e les effets d e son 

a s s a s s i n a i o n t d é p a s s é son i n f l u e n c e p r o p r e et q u e sa m o r t ava i t é t é d é c i d é e à t o r t . (Les 

r e n s e i g n e m e n t s s u r ces p e r s o n n e s se t r o u v e n t à l ' a n n e x e 9 ™ ) . D ' a u t r e s j o u r n a l i s t e s o n t 

é g a l e m e n t é t é t u é s [p . 7 4 ] ' 2 ' . » 

32. Le r a p p o r t se conclut pa r de n o m b r e u s e s r e c o m m a n d a t i o n s , 
p récon i san t n o t a m m e n t l ' amé l io ra t ion de la coord ina t ion et de la 
c o m m u n i c a t i o n e n t r e les d i f férentes b r a n c h e s des services de la s û r e t é , 
de police e t de r e n s e i g n e m e n t s , l ' ident i f icat ion et le renvoi des m e m b r e s 
des forces de l 'o rdre imp l iqués dans des act ivi tés i l légales , la l im i t a t i on du 
recours aux « r e p e n t i s » 3 , la r éduc t ion du n o m b r e de g a r d e s de vi l lage, la 
cessa t ion des act iv i tés du b u r e a u des o p é r a t i o n s spécia les et son 
incorpora t ion d a n s les services de police en d e h o r s de la rég ion du Sud-
Est , l ' ouve r tu re d ' e n q u ê t e s sur d ivers inc iden ts et la pr ise de m e s u r e s 
v isant à s u p p r i m e r les associa t ions de ma l f a i t eu r s et les trafics de 
s tupé f i an t s , ainsi q u e la c o m m u n i c a t i o n des r é s u l t a t s de l ' e n q u ê t e 
p a r l e m e n t a i r e sur les é v é n e m e n t s de Susu r luk aux a u t o r i t é s 
c o m p é t e n t e s pour qu 'e l les e n g a g e n t les p r o c é d u r e s qu i s ' imposen t . 

C. Le r a p p o r t d e 1993 d e la c o m m i s s i o n d ' e n q u ê t e p a r l e m e n t a i r e 
( 1 0 / 9 0 n ° A . 0 1 . 1 . G E C ) 

33. Le r e q u é r a n t a fourni ce r a p p o r t sur les exécu t ions ex t ra jud ic ia i res 
et les homic ides p e r p é t r é s pa r des inconnus , é l aboré en 1993 p a r u n e 
commiss ion d ' e n q u ê t e p a r l e m e n t a i r e . Ce d o c u m e n t m e n t i o n n e 908 
m e u r t r e s non é luc idés , dont neuf de j o u r n a l i s t e s . Il expose le m a n q u e d e 
confiance du public d a n s les a u t o r i t é s du Sud-Est de la T u r q u i e et fait é t a t 
d ' i n fo rma t ions selon lesquel les le Hezbo l l ah a u r a i t un c a m p d a n s la rég ion 
de B a t m a n , où ses m e m b r e s bénéf ic ie ra ien t d ' u n e fo rma t ion et d 'un 
sou t ien pol i t iques et mi l i t a i res de la p a r t des forces de l ' o rdre . Il conclut 
q u e l ' impun i t é r è g n e dans la rég ion et q u e c e r t a i n s g roupes ayan t un lien 
avec l 'Eta t p o u r r a i e n t ê t r e impl iqués d a n s les m e u r t r e s . 

1. L a d i t e a n n e x e e s t m a n q u a n t e . 
2 . Idem p o u r la p a g e s u i v a n t c e t t e d e r n i è r e p h r a s e . 
3 . P e r s o n n e s q u i c o o p è r e n t avec les a u t o r i t é s a p r è s avo i r a v o u é l e u r l ien avec le P K K . 
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D . A u d i t i o n d e t é m o i n s par l e s d é l é g u é s d e la C o m m i s s i o n 

34. U n e délégat ion de la Commiss ion a procédé à l 'audit ion de q u a t r e 
t émoins : le r e q u é r a n t , le capi ta ine de g e n d a r m e r i e Cengiz Kargd i chargé de 
l ' enquête sur le m e u r t r e de Kemal Kihç, M. Cafer Tùfekçi, le p rocu reu r près 
la cour de sû re té de l 'Etat de Diyarbakir qui a engagé les poursui tes contre 
Hùseyin Gùney , et M. Mustafa Çe t in Yagh, le p rocu reu r près la cour de sûre té 
de l 'Etat de Diyarbaki r qui a part ic ipé au procès de Hùseyin Gùney . 

35. T ro i s a u t r e s t é m o i n s n ' on t pas c o m p a r u . M. A h m e t F idan , le 
vei l leur de nu i t , n 'a pas pu ê t r e r e t rouvé . M. Hùsey in Fidanboy, 
p r o c u r e u r de § a n h u r f a , devai t c o m p a r a î t r e , mais son vol pour A n k a r a a 
é té a n n u l é en ra ison de c h u t e s de ne ige . M. Z iyaeddin Akbu lu t , préfe t de 
§ a n h u r f a à l ' époque des fai ts , a é té convoqué aux aud i t ions des 4 février et 
4 ju i l l e t 1997, mais ne s 'est pas p r é s e n t é . Aprè s la p r e m i è r e aud i t ion , 
l ' agent du G o u v e r n e m e n t a exp l iqué q u e M. A k b u l u t é ta i t en congé 
a n n u e l . Q u a n t à la d e u x i è m e aud i t ion , il a soumis une l e t t r e de 
l ' in té ressé d é c l a r a n t qu ' i l ne se souvenai t pas avoir é t é saisi d ' une 
d e m a n d e de K e m a l Kihç , que les a l léga t ions é t a i en t m e n s o n g è r e s et 
qu ' i l ne pouvai t c o m p a r a î t r e car il é ta i t en congé a n n u e l . 

III. LE D R O I T ET LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

36. Les pr inc ipes et les p r o c é d u r e s relat i fs à la r esponsab i l i t é p o u r des 
ac tes c o n t r a i r e s à la loi peuven t se r é s u m e r c o m m e sui t . 

A. La p o u r s u i t e p é n a l e d e s i n f r a c t i o n s 

37. Le code péna l r é p r i m e tou t e forme d 'homic ide (ar t ic les 448 à 455) 
ainsi q u e ses t en t a t i ve s (ar t ic les 61 et 62). Les ar t ic les 151 à 153 du code de 
p r o c é d u r e péna le rég issen t les devoirs i n c o m b a n t aux a u t o r i t é s q u a n t à 
l ' e n q u ê t e p r é l i m i n a i r e au sujet des faits suscept ib les de cons t i t ue r 
pare i l s c r imes et por tés à la conna i s sance des a u t o r i t é s . Ainsi , t ou t e 
infract ion peu t ê t r e dénoncée auss i b ien aux a u t o r i t é s ou a g e n t s des 
forces de l 'o rdre q u ' a u x p a r q u e t s . La dépos i t ion de pare i l le p la in te peu t 
ê t r e écr i te ou ora le , e t , d a n s ce d e r n i e r cas, l ' au to r i t é est t e n u e d 'en 
d r e s s e r procès-verbal (ar t ic le 151). 

S'il ex is te des indices qu i m e t t e n t en d o u t e le c a r a c t è r e n a t u r e l d 'un 
décès , les a g e n t s des forces de l 'o rdre qui en ont é té avisés sont t enus 
d ' en faire p a r t au p r o c u r e u r de la R é p u b l i q u e ou au j u g e du t r i buna l 
co r rec t ionne l (ar t ic le 152). En app l ica t ion de l 'ar t ic le 235 du code péna l , 
tou t m e m b r e de la fonction pub l ique qu i o m e t de déc l a r e r à la police ou au 
p a r q u e t u n e infract ion don t il a eu conna i s sance p e n d a n t l 'exercice de ses 
fonctions est passible d 'une pe ine d ' e m p r i s o n n e m e n t . 



126 ARRÊT KIEIÇ c. TURQUIE 

Le p r o c u r e u r de la R é p u b l i q u e qu i —de q u e l q u e m a n i è r e q u e ce soit - est 
informé d ' une s i t ua t ion p e r m e t t a n t de s o u p ç o n n e r q u ' u n e infract ion a é t é 
c o m m i s e , est obligé d ' i n s t ru i r e les faits aux fins de déc ide r s'il y a lieu ou non 
d ' e n t a m e r u n e act ion pub l ique (ar t ic le 153 du code de p r o c é d u r e p é n a l e ) . 

38. D a n s le cas d ' ac tes de t e r r o r i s m e p r é s u m é s , le p r o c u r e u r est pr ivé 
de sa c o m p é t e n c e au profit d 'un sys tème dis t inct de p r o c u r e u r s et de cours 
de s û r e t é de l 'Eta t r épa r t i s dans t o u t e la T u r q u i e . 

39. Si l ' a u t e u r p r é s u m é d ' u n e infract ion est u n a g e n t de la fonction 
pub l ique et si l ' ac te a é té c o m m i s p e n d a n t l 'exercice des fonct ions, 
l ' ins t ruc t ion p r é l i m i n a i r e de l 'affaire d é p e n d de la loi de 1914 sur les 
pou r su i t e s con t r e les fonc t ionna i res , laquel le l imi te la c o m p é t e n c e ratione 
personae du m i n i s t è r e public d a n s ce t t e phase de la p r o c é d u r e . En parei l 
cas , l ' e n q u ê t e p r é l i m i n a i r e et , p a r c o n s é q u e n t , l ' au to r i sa t ion d 'ouvr i r des 
pou r su i t e s péna l e s , se ron t du ressor t du comi té a d m i n i s t r a t i f local 
conce rné (celui du d is t r ic t ou du d é p a r t e m e n t selon le s t a t u t d e 
l ' i n té ressé ) . U n e fois pare i l le au to r i s a t i on dé l ivrée , il i ncombe au 
p r o c u r e u r de la R é p u b l i q u e d ' i n s t ru i r e l 'affaire. 

Les décis ions desd i t s comi tés sont suscept ib les de recours d e v a n t le 
Consei l d ' E t a t ; la sais ine est d'office si l 'affaire est classée sans su i te . 

40. En ve r tu de l 'ar t icle 4, a l inéa i), du déc re t n" 285 du 10 ju i l l e t 1987 
re la t i f à l ' au to r i t é du g o u v e r n e u r de la r ég ion soumise à l ' é ta t d ' u r g e n c e , 
la loi de 1914 ( p a r a g r a p h e 39 ci-dessus) s ' app l ique é g a l e m e n t aux 
m e m b r e s des forces de l 'o rdre d é p e n d a n t dud i t g o u v e r n e u r . 

4 L L o r s q u e l ' a u t e u r p r é s u m é d 'un déli t est un mi l i t a i r e , la 
qual i f ica t ion de l 'acte inc r iminé d é t e r m i n e la loi appl icable . Ainsi , s'il 
s 'agit d ' un « c r i m e m i l i t a i r e » p révu au code p é n a l mi l i t a i re n° 1632, les 
pou r su i t e s p é n a l e s sont , en pr inc ipe , régies p a r la loi n" 353 p o r t a n t 
i n s t i t u t ion des t r i b u n a u x mi l i t a i res et r é g l e m e n t a t i o n de leur p r o c é d u r e ; 
en ce qu i conce rne les mi l i t a i res accusés d ' u n e infract ion de droi t 
c o m m u n , ce sont , en p r inc ipe , les disposi t ions du code de p r o c é d u r e 
péna le qui t r o u v e r o n t app l ica t ion (ar t ic les 145 § 1 de la C o n s t i t u t i o n et 
9 à 14 de la loi n ° 3 5 3 ) . 

Le code péna l mi l i t a i r e érige en « inf rac t ion m i l i t a i r e » le fait, pour un 
mi l i t a i re ag issan t en désobé i s sance , de m e t t r e en d a n g e r la vie d ' u n e 
p e r s o n n e (ar t ic le 89). D a n s ce cas, les p l a i g n a n t s civils peuven t saisir les 
a u t o r i t é s visées au code de p r o c é d u r e péna l e ( p a r a g r a p h e 37 ci-dessus) ou 
le s u p é r i e u r h i é r a r c h i q u e de la p e r s o n n e mise en cause . 

B. La r e s p o n s a b i l i t é c iv i l e e t a d m i n i s t r a t i v e d u fa i t d 'ac tes 
c r i m i n e l s e t d é l i c t u e l s 

42. En ve r tu de l 'a r t ic le 13 de la loi n" 2577 sur la p r o c é d u r e 
a d m i n i s t r a t i v e , t o u t e v ic t ime d ' u n d o m m a g e r é s u l t a n t d 'un ac te de 
l ' a d m i n i s t r a t i o n p e u t d e m a n d e r r é p a r a t i o n à c e t t e d e r n i è r e d a n s le déla i 
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d ' un an à c o m p t e r de la d a t e de l 'acte a l l égué . E n cas de rejet d e tout ou 
pa r t i e de la d e m a n d e ou si a u c u n e r é p o n s e n ' a é té o b t e n u e d a n s un délai 
de so ixan te j o u r s , la v ic t ime peu t e n g a g e r une p r o c é d u r e a d m i n i s t r a t i v e . 

43 . L 'a r t ic le 125 §§ 1 et 7 de la C o n s t i t u t i o n é n o n c e : 

« T o u t a c t e ou d é c i s i o n d e l ' a d m i n i s t r a t i o n es t s u s c e p t i b l e d ' u n c o n t r ô l e j u r i d i c t i o n n e l 

(...) 

(...) 

L ' a d m i n i s t r a t i o n est t e n u e de r é p a r e r t o u t d o m m a g e r é s u l t a n t d e ses a c t e s e t 

m e s u r e s . » 

C e t t e d ispos i t ion consacre une re sponsab i l i t é objective de l 'Eta t , 
l aque l le e n t r e e n j e u q u a n d il a é té é tabl i que d a n s les c i r cons tances d 'un 
cas d o n n é , l 'E ta t a m a n q u é à son obl iga t ion de m a i n t e n i r l ' o rdre et la 
s û r e t é publ ics ou de p r o t é g e r la vie et les b iens des p e r s o n n e s , et cela 
sans qu ' i l faille é tab l i r l ' exis tence d ' une faute dél ic tuel le i m p u t a b l e à 
l ' a d m i n i s t r a t i o n . Sous ce r é g i m e , l ' a d m i n i s t r a t i o n peu t donc se voir t e n u e 
d ' i n d e m n i s e r q u i c o n q u e est v ic t ime d ' un pré judice r é s u l t a n t d ' ac tes 
c o m m i s p a r des p e r s o n n e s non ident i f iées . 

44. L 'a r t i c le 8 du déc re t n" 430 du 16 d é c e m b r e 1990, don t la d e r n i è r e 
p h r a s e s ' inspire de la disposi t ion s u s m e n t i o n n é e ( p a r a g r a p h e 43) , est ainsi 
libellé : 

« L a r e s p o n s a b i l i t é p é n a l e , f i n a n c i è r e ou j u r i d i q u e , d u g o u v e r n e u r d e la r é g i o n 

s o u m i s e à l ' é t a t d ' u r g e n c e o u d ' u n p r é f e t d ' u n e r é g i o n où a é t é p r o c l a m é l ' é t a t 

d ' u r g e n c e ne s a u r a i t ê t r e e n g a g é e p o u r d e s d é c i s i o n s o u d e s a c t e s p r i s d a n s l ' e x e r c i c e 

d e s p o u v o i r s q u e l e u r c o n f è r e le p r é s e n t d é c r e t , e t a u c u n e a c t i o n n e s a u r a i t ê t r e i n t e n t é e 

e n ce s e n s c o n t r e l ' E t a t d e v a n t q u e l q u e a u t o r i t é j u d i c i a i r e q u e ce so i t , s a n s p r é j u d i c e d u 

d r o i t p o u r la v i c t i m e d e d e m a n d e r r é p a r a t i o n à l ' E t a t d e s d o m m a g e s in jus t i f iés sub i s p a r 

e l l e . » 

45. Sur le t e r r a i n du code des obl iga t ions , les p e r s o n n e s lésées du fait 
d ' un ac te illicite ou dé l ic tue l peuven t i n t r o d u i r e u n e ac t ion en r é p a r a t i o n 
pour le p ré jud ice t a n t m a t é r i e l (ar t ic les 41 à 46) q u e mora l (ar t ic le 47) . En 
la m a t i è r e , les t r i b u n a u x civils ne sont liés ni pa r les cons idé ra t ions ni p a r 
le j u g e m e n t des j u r id i c t ions répress ives sur la culpabi l i té de l ' in té ressé 
(ar t ic le 53) . 

Toute fo i s , en ve r tu de l 'ar t ic le 13 de la loi n° 657 sur les employés de 
l 'E ta t , les p e r s o n n e s ayant subi u n d o m m a g e du fait de l 'exercice d ' une 
fonct ion re levan t du dro i t publ ic peuven t , en p r inc ipe , e s t e r en just ice 
u n i q u e m e n t con t r e l ' au to r i t é pub l ique don t relève le fonc t ionnai re en 
cause et pas d i r e c t e m e n t con t re celui-ci (ar t ic les 129 § 5 de la 
C o n s t i t u t i o n et 55 et 100 du code des ob l iga t ions) . C e t t e règle n ' es t 
toutefois pas abso lue . Lo r sque l 'ac te en ques t i on est qualif ié d' i l l icite ou 
de dé l ic tue l et , p a r c o n s é q u e n t , p e r d son c a r a c t è r e d ' ac te ou de fait 
« a d m i n i s t r a t i f » , les j u r id i c t ions civiles p e u v e n t accuei l l i r u n e d e m a n d e 
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de d o m m a g e s - i n t é r ê t s d i r igée con t r e l ' a u t e u r l u i - m ê m e , sans pré judice de 
la possibi l i té d ' e n g a g e r la responsab i l i t é conjointe de l ' a d m i n i s t r a t i o n en 
sa qua l i t é d ' e m p l o y e u r de l ' a u t e u r de l 'ac te (ar t ic le 50 du code des 
ob l iga t ions) . 

E N D R O I T 

I. A P P R É C I A T I O N DES FAITS PAR LA C O U R 

46. La C o u r relève q u ' e n l 'espèce les p a r t i e s ne c o n t e s t e n t p lus , pour 
l ' essent ie l , les faits é tabl i s au cours de la p r o c é d u r e devan t la C o m m i s s i o n . 

47. D e v a n t celle-ci, le r e q u é r a n t a s o u t e n u q u e les faits é t aya i en t la 
conclusion que son frère avait é té t ué pa r des a g e n t s t r ava i l l an t 
s e c r è t e m e n t p o u r l 'E ta t ou pa r des m e m b r e s du Hezbo l l ah ag issan t sur 
les o rd r e s formels ou implic i tes de l 'E ta t et bénéf ic iant du sou t ien de 
celui-ci, sous forme n o t a m m e n t d ' u n e fo rma t ion et d ' é q u i p e m e n t . Le 
G o u v e r n e m e n t a con te s t é ce t t e a l l éga t ion . 

48. A p r è s q u ' u n e dé l éga t i on de la C o m m i s s i o n eut e n t e n d u des 
t é m o i n s à A n k a r a et à S t r a s b o u r g (voir les p a r a g r a p h e s 20 et 24 du 
r a p p o r t de la C o m m i s s i o n du 23 oc tobre 1998), la C o m m i s s i o n a 
conclu qu ' i l lui é ta i t impossible de d é t e r m i n e r qu i avai t t ué K e m a l 
Kthç . Les é l é m e n t s de p reuve ne p e r m e t t a i e n t pas d ' é tab l i r au -de là 
de tou t d o u t e r a i sonnab le q u e les m e u r t r i e r s é t a i e n t des a g e n t s de 
l 'E ta t ou des p e r s o n n e s ag i ssan t en son nom. Elle a é g a l e m e n t e s t imé 
q u ' a u c u n e p reuve d i r ec t e n ' au to r i s a i t à associer le suspect Hùsey in 
Gi iney à cet inc ident (voir le r a p p o r t p réc i t é , p a r a g r a p h e s 187-189 et 
201-203). 

D a n s l eu rs m é m o i r e s et p la idoi r ies devan t la C o u r , le r e q u é r a n t et le 
G o u v e r n e m e n t ont m a r q u é leur accord avec les conclusions de la 
C o m m i s s i o n . 

49. La C o u r r appe l l e sa j u r i s p r u d e n c e c o n s t a n t e , d ' ap rè s laquel le le 
sys t ème de la C o n v e n t i o n a n t é r i e u r au l " n o v e m b r e 1998 confiait en 
p r e m i e r lieu à la C o m m i s s i o n l ' é t ab l i s semen t et la vérif icat ion des faits 
(anciens ar t ic les 28 § 1 et 31) . Si la C o u r n 'es t pas liée p a r les 
c o n s t a t a t i o n s de la C o m m i s s i o n et d e m e u r e l ibre d ' app réc i e r les faits 
e l l e -même à la l u m i è r e de tous les é l é m e n t s qu 'e l l e possède , elle n 'use de 
ses p r o p r e s pouvoirs en la m a t i è r e q u e d a n s des c i r cons tances 
excep t ionne l l es (voir, p a r m i d ' a u t r e s , l ' a r rê t Tannkulu c. Turquie [ G C ] , 
n" 23763/94, § 67, C E D H 1999-IV). 

50. Eu é g a r d aux observa t ions des pa r t i e s et à l ' e x a m e n m i n u t i e u x 
a u q u e l s 'est l ivrée la C o m m i s s i o n pour s ' a c q u i t t e r de sa t âche 
d ' éva lua t ion des é l é m e n t s en sa possession, la C o u r ne voit a u c u n e 
c i rcons tance qu i l 'obl igerai t à exe rce r ses pouvoirs de vérifier pa r elle-



ARRÊT KILIÇ c. TURQUIE 129 

m ê m e les faits. Elle les accep te donc tels qu ' i l s ont é té é tabl is par la 
C o m m i s s i o n . 

5 1 . O u t r e les difficultés i n h é r e n t e s à u n e mission d ' e n q u ê t e de ce t t e 
n a t u r e , la C o m m i s s i o n a é t é g ê n é e , pour é tab l i r les faits, pa r la non-
c o m p a r u t i o n de M. Z iyaedd in A k b u l u t , préfet de § a n h u r f a à l ' époque de 
l ' inc ident . Le G o u v e r n e m e n t a é té invité à d e u x rep r i ses à a s su re r la 
c o m p a r u t i o n de M. A k b u l u t . P o u r la C o m m i s s i o n , le t é m o i g n a g e de 
celui-ci é ta i t i m p o r t a n t pour faire la l u m i è r e su r les m e s u r e s pr i ses p a r 
les a u t o r i t é s q u a n t aux a l l éga t ions selon lesquel les K e m a l Kihç et 
d ' a u t r e s co l l abo ra t eu r s du j o u r n a l Ozgtir Gûndem à Çanhur fa é t a i en t 
m e n a c é s et sur les in fo rmat ions don t d i sposa ien t les au to r i t é s 
( p a r a g r a p h e 182 du r a p p o r t p r éc i t é ) . 

52. La C o u r relève que , pour q u e le m é c a n i s m e de recours individuel 
i n s t a u r é à l ' ancien ar t ic le 25 de la Conven t i on (déso rma i s l ' a r t ic le 34) soit 
efficace, il est de la plus h a u t e i m p o r t a n c e non s e u l e m e n t q u e les 
r e q u é r a n t s , déc la rés ou po ten t i e l s , soient l ibres de c o m m u n i q u e r avec les 
i n s t i t u t ions de la C o n v e n t i o n , sans subir a u c u n e press ion des 
a u t o r i t é s , ma i s aussi q u e les E t a t s fourn issen t t ou t e s facili tés nécessa i res 
pour p e r m e t t r e un e x a m e n sé r i eux et effectif des r e q u ê t e s (ancien 
ar t ic le 28 § 1 a) de la Conven t ion , qu i concerna i t la r e sponsab i l i t é de la 
C o m m i s s i o n en m a t i è r e d ' é t a b l i s s e m e n t des faits, d é s o r m a i s r e m p l a c é pa r 
l 'ar t icle 38 de la Conven t i on pour ce qu i est de la p r o c é d u r e devan t la 
C o u r ) . 

53 . La C o u r c o n s t a t e q u e le G o u v e r n e m e n t n ' a d o n n é a u c u n e 
expl ica t ion sa t i s fa i san te ou conva incan te q u a n t à la n o n - c o m p a r u t i o n 
aux aud i t ions devan t les d é l é g u é s de la C o m m i s s i o n d ' un t émo in 
i m p o r t a n t , a g e n t de l 'E ta t ( p a r a g r a p h e 35 c i -dessus) . 

P a r c o n s é q u e n t , elle conf i rme la conclus ion fo rmulée p a r la 
C o m m i s s i o n d a n s son r a p p o r t et selon laque l le , en l ' espèce, le 
G o u v e r n e m e n t a m a n q u é à ses obl iga t ions au r e g a r d de l ' anc ien ar t ic le 
28 § 1 a) de la Conven t i on de fourni r t ou t e facilité nécessa i r e à la 
C o m m i s s i o n afin qu 'e l l e puisse é t ab l i r les faits. 

II. SUR LES V I O L A T I O N S ALLÉGUÉES DE L 'ARTICLE 2 DE LA 
C O N V E N T I O N 

54. Le r e q u é r a n t a l l ègue q u e l 'E ta t est r e sponsab le de la m o r t de son 
f rère , K e m a l K h ç , fau te de l 'avoir p r o t é g é , et qu ' i l n ' a pas m e n é u n e 
e n q u ê t e effective sur le décès . Il invoque l 'ar t ic le 2 de la Conven t ion , 
ainsi libellé : 

« 1. Le d r o i t de t o u t e p e r s o n n e à la vie est p r o t é g é p a r la loi . L a m o r t n e p e u t ê t r e 

in f l igée à q u i c o n q u e i n t e n t i o n n e l l e m e n t , s a u f e n e x é c u t i o n d ' u n e s e n t e n c e c a p i t a l e 

p r o n o n c é e p a r u n t r i b u n a l a u c a s o ù le d é l i t e s t p u n i de c e t t e p e i n e p a r la loi. 
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2. L a m o r t n ' e s t p a s c o n s i d é r é e c o m m e inf l igée e n v i o l a t i o n d e cet a r t i c l e d a n s les cas 

où e l le r é s u l t e r a i t d ' u n r e c o u r s à la force r e n d u a b s o l u m e n t n é c e s s a i r e : 

a ) p o u r a s s u r e r la d é f e n s e d e t o u t e p e r s o n n e c o n t r e la v i o l e n c e i l l é g a l e ; 

b) p o u r e f f e c t u e r u n e a r r e s t a t i o n r é g u l i è r e ou p o u r e m p ê c h e r l ' évas ion d ' u n e 

p e r s o n n e r é g u l i è r e m e n t d é t e n u e ; 

c) p o u r r é p r i m e r , c o n f o r m é m e n t à la loi , u n e é m e u t e ou u n e i n s u r r e c t i o n . » 

55. Le G o u v e r n e m e n t con tes t e ces a l l éga t ions . C o m p t e t enu des 
c i r cons tances de l ' espèce, qui révè len t une absence de g a r a n t i e s 
effectives con t r e des ac tes illicites de la p a r t d ' a g e n t s de l 'E ta t , la 
C o m m i s s i o n e x p r i m e l'avis q u e l 'E ta t a m a n q u é à son obl iga t ion posi t ive 
de p r o t é g e r le droi t à la vie de K e m a l Kiltç, d ' une p a r t , en ce qu ' i l n ' a pris 
a u c u n e m e s u r e , d ' e n q u ê t e ou a u t r e , face aux p réoccupa t ions de K e m a l 
Kihç au sujet des agress ions s y s t é m a t i q u e s de p e r s o n n e s liées à Ozgùr 
Giindem et, d ' a u t r e p a r t , en ra ison des l acunes de l ' e n q u ê t e et de la 
p r o c é d u r e jud ic ia i r e condu i t e s a p r è s le décès . 

A. A r g u m e n t s d e s c o m p a r a n t s 

1. Le requérant 

56. Le r e q u é r a n t , qui souscri t au r a p p o r t de la C o m m i s s i o n et ci te 
l ' a r rê t de la C o u r d a n s l 'affaire O s m a n (a r rê t O s m a n c. R o y a u m e - U n i du 
28 octobre 1998, Recueil des arrêts et décisions 1998-VHI), fait valoir q u e les 
a u t o r i t é s n ' a s s u r a i e n t pas l ' appl ica t ion effective de la loi d a n s le Sud-Est 
du pays vers 1993. Il invoque le r a p p o r t de Susur luk qu i , selon lui, é taye 
so l idemen t les a l l éga t ions selon lesquel les des ag ress ions i l légales sont 
c o m m i s e s avec le sou t i en et au su des a u t o r i t é s . Il se fonde sur les 
l acunes des e n q u ê t e s sur des m e u r t r e s i l légaux, c o n s t a t é e s pa r les 
o r g a n e s de la C o n v e n t i o n , pour d é m o n t r e r q u e les p r o c u r e u r s sont peu 
suscep t ib les d ' i n s t ru i r e eff icacement les p l a in te s c o n t r e les forces de 
l ' o rdre . En o u t r e , il soul igne q u e la c o m p é t e n c e en m a t i è r e d ' e n q u ê t e sur 
les a l l éga t ions v isant les forces de l 'o rdre est t r an s f é r ée des p a r q u e t s aux 
comi tés admin i s t r a t i f s , qu i ne sont pas i n d é p e n d a n t s , et que les cours de 
s û r e t é de l 'Eta t , qu i m a n q u e n t é g a l e m e n t d ' i n d é p e n d a n c e en ra ison de la 
p ré sence d ' un j u g e mi l i t a i r e , ont j u r id i c t ion pour c o n n a î t r e des c r imes 
t e r r o r i s t e s p r é s u m é s . 

57. Ces é l é m e n t s , cons idé rés e n s e m b l e , révè len t l ' impun i t é des forces 
de l 'o rdre et de ceux qu i ag issen t sous leur con t rô le ou avec leur 
a p p r o b a t i o n , ce qu i , de l'avis d u r e q u é r a n t et de la C o m m i s s i o n , est 
i ncompa t ib l e avec le p r inc ipe de la p r é é m i n e n c e du dro i t . D a n s les 
c i r cons tances pa r t i cu l i è r e s de l 'espèce, où K e m a l Kjhç en t an t q u e 
j o u r n a l i s t e pour Ozgiir Giindem r i squa i t d ' ê t r e la cible d ' une agress ion , les 



ARRÊT KILIÇ c. TURQUIE 131 

a u t o r i t é s n 'on t pas p r o t é g é sa vie, c o m m e le r e q u i e r t la loi, fau te d 'avoir 
pr is des m e s u r e s a d é q u a t e s à la su i te de sa d e m a n d e de p ro tec t ion . 

58. S ' appuyan t de nouveau sur le r a p p o r t de la C o m m i s s i o n , le 
r e q u é r a n t sou t i en t en o u t r e q u e l ' e n q u ê t e sur le décès de son frère 
p r é s e n t a i t u n vice r édh ib i to i re . Aprè s les inves t iga t ions in i t ia les sur les 
l ieux, les a u t o r i t é s ont pris peu de m e s u r e s pour r e t r o u v e r les 
m e u r t r i e r s . Elles n ' on t pas é largi l ' e n q u ê t e pour r e c h e r c h e r si le 
m e u r t r e é ta i t lié au fait que la v ic t ime é ta i t j o u r n a l i s t e à Ozgiir Gùndem, 
alors q u e le cap i t a ine de g e n d a r m e r i e c h a r g é de l ' e n q u ê t e n ' ignora i t pas 
les difficultés q u e conna i s sa ien t les j o u r n a l i s t e s à l ' époque , en pa r t i cu l i e r 
K e m a l Kihç . Bien q u ' u n suspec t , Hi iseyin Gûney , ait é té accusé 
n o t a m m e n t du m e u r t r e de K e m a l Kihç , le r e q u é r a n t soul igne q u ' a u c u n 
é l é m e n t ne p e r m e t t a i t de l 'associer à cet inc ident . N é a n m o i n s , le procès 
de Hiiseyin Giiney, qui é ta i t tou jours en cours à la d a t e d ' adop t ion du 
r a p p o r t de la C o m m i s s i o n en oc tobre 1998, a eu c o n c r è t e m e n t pour 
effet de clore l ' ins t ruc t ion sur le m e u r t r e , m a l g r é son absence de 
r a p p o r t avec cet é v é n e m e n t . 

2. Le Gouvernement 

59. Le G o u v e r n e m e n t r e je t t e la t h è s e de la C o m m i s s i o n qu ' i l j u g e 
g é n é r a l e et impréc i se . Il sou t i en t f e r m e m e n t que le r a p p o r t de Susur luk 
n ' a a u c u n e va leu r p r o b a n t e et ne sau ra i t ê t r e pr is en c o m p t e pour 
app réc i e r la s i tua t ion d a n s le Sud-Est de la T u r q u i e . C e d o c u m e n t , qui 
é ta i t de s t i né au cab ine t du p r e m i e r m in i s t r e , avai t pour seul objet d e 
fourni r des i n fo rma t ions et de fo rmule r des propos i t ions . Ses a u t e u r s ont 
soul igné q u e la vé rac i t é et l ' exac t i tude de son con tenu deva ien t ê t r e 
éva luées p a r ledi t c ab ine t . Les conjec tures et d iscuss ions au sujet des 
ques t ions soulevées dans ce r a p p o r t vont b o n t r a in et se fondent t ou t e s 
sur l ' hypothèse q u e les faits r e l a t é s sont vé r id iques . Toute fo i s , l 'E ta t n e 
peu t ê t r e t e n u p o u r r e sponsab le q u e p o u r des faits qui sont p rouvés au-
de là de tou t d o u t e r a i sonnab le . 

60. Q u a n t aux af f i rmat ions du r e q u é r a n t et de la C o m m i s s i o n selon 
lesquel les K e m a l K ihç se t rouvai t exposé à des ac tes de violence i l légale, 
le G o u v e r n e m e n t soul igne q u e depu i s 1984, l 'Eta t doit faire face à une 
vague t e r ro r i s t e de g r a n d e e n v e r g u r e qui a c u l m i n é e n t r e 1993 et 1994, 
e n t r a î n a n t la m o r t d e plus de 30 000 ci toyens tu rcs . La s i tua t ion d a n s le 
Sud-Est du pays est explo i tée pa r de n o m b r e u x g r o u p e s t e r r o r i s t e s a r m é s , 
don t le P K K et le Hezbo l l ah qu i l u t t a i e n t pour p r e n d r e le pouvoir d a n s 
c e t t e rég ion en 1993-1994. Les forces de sécu r i t é m e t t e n t t ou t en œ u v r e 
p o u r faire r é g n e r la loi et l ' o rdre , ma i s elles se h e u r t e n t à d ' i m m e n s e s 
obs tac les e t , c o m m e d a n s d ' a u t r e s régions du m o n d e , les agress ions et 
exécu t ions t e r r o r i s t e s ne p e u v e n t ê t r e e m p ê c h é e s . D 'a i l l eu r s , à ce t te 
é p o q u e , d a n s ce c l imat d ' i n t i m i d a t i o n et de violence généra l i sées , nu l ne 



132 ARRÊT KJLIÇ c. TURQUIE 

pouvai t se sen t i r en sécur i t é . P a r e x e m p l e , on pouvai t d i re q u e tous les 
j o u r n a l i s t e s é t a i en t m e n a c é s , pas s e u l e m e n t K e m a l Kthç . 

6 1 . Q u a n t à l ' e n q u ê t e sur le décès , le G o u v e r n e m e n t aff irme qu 'e l l e a 
é té m e n é e avec r i g u e u r et p rofess ionna l i sme . T o u t e s les m e s u r e s r equ i ses 
on t é té pr ises r a p i d e m e n t et e f f i cacement : r e c h e r c h e s su r les l ieux, 
au tops ie , exper t i se ba l i s t ique et recuei l des dépos i t ions de t é m o i n s . 
L ' e n q u ê t e a con t i nué m ê m e ap rè s que Hiiseyin G û n e y eu t é t é t r adu i t en 
j u g e m e n t , pu i sque l 'on savait q u e trois a u t r e s p e r s o n n e s é t a i en t 
imp l iquées d a n s le m e u r t r e . En o u t r e , lo r sque la cour de s û r e t é de l 'E ta t 
de Diya rbak i r a j u g é non é tabl i q u e Hûsey in G û n e y fût coupab le , elle a 
ouver t u n e e n q u ê t e , qui se pour su iv ra j u s q u ' à l ' exp i ra t ion du délai de 
p resc r ip t ion appl icable . 

B. A p p r é c i a t i o n d e la C o u r 

Sur le manquement allégué au devoir de protéger le droit à la vie 

a) Quant au défaut al légué de mesures de protection 

62. La C o u r rappe l le q u e la p r e m i è r e p h r a s e de l 'ar t icle 2 § 1 a s t r e in t 
l 'E ta t non s e u l e m e n t à s ' abs ten i r de p rovoquer la m o r t de m a n i è r e 
vo lon ta i re et i r r égu l i è re , ma i s aussi à p r e n d r e les m e s u r e s nécessa i res à 
la p ro tec t ion de la vie des p e r s o n n e s re levan t de sa j u r id i c t ion ( a r r ê t 
L.C.B. C . R o y a u m e - U n i du 9 j u i n 1998, Recueil 1998-111, p . 1403, § 36). 
L 'obl iga t ion de l 'E ta t à cet é g a r d impl ique le devoir p r imord i a l d ' a s s u r e r 
le droi t à la vie en m e t t a n t en place une légis la t ion péna le conc rè t e 
d i s s u a d a n t de c o m m e t t r e des a t t e i n t e s con t r e la p e r s o n n e et s ' appuyan t 
sur un m é c a n i s m e d ' app l i ca t ion conçu p o u r en préven i r , r é p r i m e r et 
s a n c t i o n n e r les v iola t ions . C e t t e d ispos i t ion c o m p o r t e é g a l e m e n t d a n s 
c e r t a i n e s c i r cons tances définies l 'obl igat ion positive pour les E t a t s de 
p r e n d r e p r é v e n t i v e m e n t des m e s u r e s d ' o rd re p r a t i q u e p o u r p r o t é g e r 
l ' individu don t la vie est m e n a c é e pa r les a g i s s e m e n t s c r imine l s d ' a u t r u i 
( a r r ê t O s m a n p réc i t é , p . 3159, § 115). 

63 . Eu éga rd aux difficultés pour la police d ' e x e r c e r ses fonctions d a n s 
les sociétés c o n t e m p o r a i n e s , à l ' imprévis ibi l i té du c o m p o r t e m e n t h u m a i n 
et aux choix o p é r a t i o n n e l s à faire en t e r m e s de p r io r i t és et de ressources , 
il faut i n t e r p r é t e r l ' é t endue de l 'obl igat ion positive de m a n i è r e à ne pas 
impose r aux a u t o r i t é s un f a rdeau i n s u p p o r t a b l e ou excessif. Dès lors, 
t ou t e m e n a c e p r é s u m é e con t r e la vie n 'obl ige pas les a u t o r i t é s , au r e g a r d 
de la Conven t ion , à p r e n d r e des m e s u r e s concrè tes p o u r en p réven i r la 
réa l i sa t ion . P o u r qu ' i l y ait u n e obl iga t ion posit ive, il doit ê t r e é tabl i q u e 
les a u t o r i t é s sava ien t ou a u r a i e n t d û savoir sur le m o m e n t q u ' u n ou 
p lus ieurs individus é t a i en t m e n a c é s de m a n i è r e réel le et i m m é d i a t e d a n s 
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leur vie d u fait des ac tes c r imine l s d ' un t i e r s , et qu ' e l l e s n 'on t pas pris, 
d a n s le c ad re de l eu r s pouvoirs , les m e s u r e s q u i , d ' un poin t de vue 
r a i sonnab le , a u r a i e n t sans d o u t e pall ié ce r i sque ( a r r ê t O s m a n p réc i t é , 
pp. 3159-3160, § 116). 

64. En l 'espèce, il n ' a pas é té é tab l i au -de là de tou t d o u t e r a i sonnab le 
q u ' u n agen t de l 'E ta t ou u n e p e r s o n n e ag i s san t p o u r le c o m p t e des 
au to r i t é s de l 'E ta t a ien t é t é impl iqués d a n s le m e u r t r e de K e m a l Kihç 
( p a r a g r a p h e s 48 et 50 c i -dessus) . Il r e s t e à r e c h e r c h e r si les a u t o r i t é s ont 
m a n q u é à leur obl iga t ion positive de p r o t é g e r l ' in té ressé con t r e un r i sque 
connu pour sa vie. 

65 . La C o u r c o n s t a t e que K e m a l Kihç avai t sollicité u n e p ro tec t ion du 
préfet de § a n h u r f a le 23 d é c e m b r e 1992, deux mois à pe ine avan t d ' ê t r e 
t ué pa r bal le p a r des i nconnus . Sa d e m a n d e m o n t r e qu ' i l cons idé ra i t que 
l u i -même et d ' a u t r e s p e r s o n n e s r i squa ien t d ' ê t r e la cible d ' u n e agress ion 
pa rce qu ' i ls t r ava i l l a ien t p o u r Ozgiir Gùndem. Il p r é t e n d a i t que des 
d i s t r i b u t e u r s et v e n d e u r s du j o u r n a l ava ien t é té m e n a c é s et agressés à 
Çanhurfa et d a n s d ' a u t r e s villes du Sud-Est du pays. D a n s son 
c o m m u n i q u é de p resse du 11 j a n v i e r 1993, il avai t fourni des précis ions 
sur des a t t a q u e s de deux k iosques à j o u r n a u x à § a n h u r f a . 

66. I n v o q u a n t le n o m b r e t r a g i q u e des v ic t imes du conflit d a n s le Sud-
Est de la T u r q u i e , le G o u v e r n e m e n t aff i rme q u e K e m a l Kihç n ' é t a i t pas 
plus m e n a c é q u e tou t e a u t r e p e r s o n n e ou j o u r n a l i s t e d a n s ce t t e région. 
Toutefo is , la C o u r a p r é c é d e m m e n t cons t a t é q u ' a u d é b u t de 1993 les 
au to r i t é s sava ien t q u e les p e r s o n n e s i n t e r v e n a n t d a n s la p a r u t i o n et la 
d i s t r ibu t ion cVÔzgùr Gùndem c r a i g n a i e n t d ' ê t r e v ic t imes d ' une c a m p a g n e 
conce r t ée et to lé rée , voire a p p r o u v é e , p a r des a g e n t s de l 'E ta t ( a r rê t 
Ya§a c. T u r q u i e du 2 s e p t e m b r e 1998, Recueil 1998-VI, p . 2440, § 106). Il 
n 'es t pas con te s t é q u e de n o m b r e u s e s agress ions m e u r t r i è r e s on t é t é 
c o m m i s e s con t re des j o u r n a l i s t e s , des k iosques à j o u r n a u x et des 
d i s t r i b u t e u r s du q u o t i d i e n (voir l ' a r rê t Ya§a, ibidem, et l 'affaire Erzoz et 
a u t r e s c. T u r q u i e p e n d a n t e devan t la Cour , r e q u ê t e n° 23144/93 , r appor t 
de la C o m m i s s i o n du 29 octobre 1998, §§ 28-62 et 141-142, non publ ié ) . La 
C o u r est conva incue q u e K e m a l Kihç , en t a n t q u e j o u r n a l i s t e p o u r Ozgùr 
Gùndem, coura i t à l ' époque un r i sque pa r t i cu l i e r d ' ê t r e v ic t ime d 'une 
agress ion i l légale. En o u t r e , ce r i sque pouvai t en l ' occur rence passe r pour 
rée l et i m m i n e n t . 

67. Les a u t o r i t é s n ' i gno ra i en t pas ce r i sque . K e m a l Kihç avait saisi le 
préfet de § a n h u r f a d ' u n e d e m a n d e de p ro tec t ion . A Diya rbak i r , la police 
é ta i t en consu l t a t i on avec le b u r e a u à'Ozgùr Gùndem au sujet de m e s u r e s de 
p ro tec t ion . 

68. En o u t r e , les a u t o r i t é s sava ien t ou a u r a i e n t dû savoir q u e ce t t e 
m e n a c e provena i t p r o b a b l e m e n t des act iv i tés de p e r s o n n e s ou de g roupes 
ag i ssan t au su ou avec l ' app roba t ion d ' a g e n t s des forces de l ' o rdre . U n 
r appor t é tabl i en 1993 p a r u n e commiss ion d ' e n q u ê t e p a r l e m e n t a i r e 
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( p a r a g r a p h e 33 ci-dessus) faisait é t a t d ' i n fo rma t ions selon lesquel les les 
forces de l 'o rdre a p p o r t a i e n t l eur sou t i en et d i spensa i en t u n e fo rmat ion 
aux m e m b r e s d ' un c a m p d ' e n t r a î n e m e n t du Hezbo l l ah et conclut q u e des 
fonc t ionna i res p o u r r a i e n t ê t r e impl iqués d a n s les 908 m e u r t r e s non 
élucidés d a n s le Sud-Est du pays. Le r a p p o r t de Susur luk , r e n d u publ ic 
en j a n v i e r 1998, in formai t le cab ine t du p r e m i e r m i n i s t r e q u e les 
a u t o r i t é s é t a i e n t a u c o u r a n t des m e u r t r e s p e r p é t r é s pour é l imine r des 
s y m p h a t i s a n t s p r é s u m é s d u PKK, n o t a m m e n t de celui de M u s a A n t e r et 
d ' a u t r e s j o u r n a l i s t e s c o m m i s d u r a n t c e t t e pé r iode . Le G o u v e r n e m e n t 
aff irme avec ins i s tance que ce r a p p o r t n ' a a u c u n e va leu r j ud ic i a i r e ou 
p r o b a n t e . O r l u i - m ê m e le décr i t c o m m e un d o c u m e n t d ' i n fo rma t ion su r 
la base d u q u e l le p r e m i e r m i n i s t r e devai t p r e n d r e des m e s u r e s 
a p p r o p r i é e s . Dès lors, l 'on p e u t cons idé re r qu ' i l s 'agit d ' un d o c u m e n t 
i m p o r t a n t . 

La C o u r ne s ' appuie pas sur le r a p p o r t en ce qu ' i l é t ab l i r a i t q u e des 
fonc t ionna i res de l 'Eta t é t a i en t impl iqués d a n s tel ou tel m e u r t r e 
pa r t i cu l i e r . C e d o c u m e n t fourni t en r e v a n c h e de solides é l é m e n t s v e n a n t 
co r robo re r les a l l éga t ions , r é p a n d u e s à l ' époque et depu i s lors, se lon 
lesquel les des g r o u p e s de con t re -guér i l l e ros ou de t e r ro r i s t e s v isa ient , 
avec l ' approba t ion , voire l 'a ide d ' a g e n t s des forces de l 'o rdre , des 
individus p r é s u m é s agi r con t re les i n t é r ê t s de l 'E ta t . 

69. La C o u r doit e x a m i n e r si les a u t o r i t é s ont fait t ou t ce q u e l 'on 
pouvai t r a i s o n n a b l e m e n t a t t e n d r e d 'e l les p o u r e m p ê c h e r la 
m a t é r i a l i s a t i o n du r i sque pour K e m a l Kiliç. 

70. Elle r appe l l e , c o m m e l 'expose le G o u v e r n e m e n t , q u e les forces de 
sécur i t é sont p r é s e n t e s en n o m b r e d a n s le Sud-Est du pays p o u r faire 
r é g n e r l 'o rdre publ ic . Elles ont la difficile t â che de c o n t r e r les v io len tes 
a t t a q u e s a r m é e s du P K K et d ' a u t r e s g roupes . Il exis te u n cad re j u r i d i q u e 
des t i né à p r o t é g e r la vie. Le code péna l i n t e rd i t le m e u r t r e et les forces 
de police e t de g e n d a r m e r i e sont c h a r g é e s de p réven i r le c r ime et 
d ' e n q u ê t e r , sous la supervis ion du p a r q u e t . En o u t r e , des t r i b u n a u x 
a p p l i q u e n t les d isposi t ions du dro i t péna l en j u g e a n t et en c o n d a m n a n t 
les d é l i n q u a n t s . 

71 . Toute fo i s , la C o u r relève c e r t a i n e s c a r a c t é r i s t i q u e s d a n s 
l ' appl ica t ion du droi t péna l aux ac tes i l légaux p r é t e n d u m e n t c o m m i s 
avec la pa r t i c ipa t ion des forces de l ' o rd re au cours de la pé r iode 
cons idérée d a n s le Sud-Est du pays. 

72. P r e m i è r e m e n t , lo r sque l ' infract ion est c o m m i s e pa r un a g e n t d e 
l 'E ta t d a n s c e r t a i n e s c i rcons tances , le p r o c u r e u r est privé de sa 
c o m p é t e n c e au profit des comi tés a d m i n i s t r a t i f s qui déc iden t d 'ouvr i r 
des p o u r s u i t e s péna le s ( p a r a g r a p h e 39 c i -dessus) . Ces conseils se 
c o m p o s e n t de fonc t ionna i res , p lacés sous l ' au to r i t é du préfe t , qui est lui-
m ê m e r e sponsab le des forces de l 'ordre d o n t les ac tes sont d é n o n c é s . Les 
e n q u ê t e s qu ' i l s ouv ren t sont souvent m e n é e s p a r des g e n d a r m e s re levan t 
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des un i t é s i m p l i q u é e s d a n s l ' incident . En c o n s é q u e n c e , la C o u r a e s t imé 
d a n s deux affaires q u e les comi tés admin i s t r a t i f s ne g a r a n t i s s a i e n t pas 
u n e p r o c é d u r e i n d é p e n d a n t e et efficace d ' e n q u ê t e sur des décès 
i m p l i q u a n t des a g e n t s des forces de l 'ordre ( a r r ê t s Gùleç c. T u r q u i e d u 
27 ju i l l e t №%,Recueil 1998-IV, pp. 1731-1733, §§ 77-82, et Ogurc. Turquie 
[ G C ] , n" 21594/93 , §§ 85-93, C E D H 1999-III). 

73. D e u x i è m e m e n t , d a n s les affaires c o n c e r n a n t des é v é n e m e n t s 
su rvenus d a n s la rég ion à ce t t e é p o q u e , les o r g a n e s de la Conven t i on 
ont conclu à m a i n t e s repr i ses q u e les a u t o r i t é s n ' ava ien t pas e n q u ê t é 
sur des a l l éga t ions de méfa i t s de la p a r t des forces de l 'o rdre , à la fois 
sous l 'angle des obl iga t ions p rocédu ra l e s au r e g a r d de l 'ar t ic le 2 de la 
C o n v e n t i o n e t de l 'exigence d ' un recours effectif posée p a r l 'ar t ic le 13 
( conce rnan t l 'ar t ic le 2, voir les a r r ê t s Kaya c. T u r q u i e du 19 février 
1998, Recueil 1998-1, pp . 324-326, §§ 86-92, Ergi c. T u r q u i e du 28 ju i l le t 
1998, Recueil 1998-IV, pp. 1778-1779, §§ 82-85, Ya§a p réc i t é , 
pp . 2454-2457, §§ 98-108, Çakia c. Turquie [ G C ] , n" 23657/94, § 87, 
C E D H 1999TV, et Tannkulu p réc i t é , §§ 101-11 1 ; c o n c e r n a n t l 'ar t icle 13, 
voir les a r r ê t s p réc i t é s et les a r r ê t s Aksoy c. T u r q u i e du 18 d é c e m b r e 
1996, Recueil 1996-VI, pp. 2286-2287, §§ 95-100, Aydin c. T u r q u i e du 
25 s e p t e m b r e 1997, Recueil 1997-VI, pp . 1895-1898, §§ 103-109, Mentes, 
et a u t r e s c. T u r q u i e du 28 n o v e m b r e 1997, Recueil 1997-VIII, 
pp . 2715-2716, §§ 89-92, Selçuk et Asker c. T u r q u i e du 24 avril 1998, 
Recueil 1998-11, pp . 912-914, §§ 93-98, K u r t c. T u r q u i e du 25 ma i 1998, 
Recueil 1998-III, pp . 1188-1190, §§ 135-142, et T e k i n c. T u r q u i e du 9 j u in 
1998, Recueil 1998-IV, pp . 1519-1520, §§ 62-69). 

C e s affaires on t en c o m m u n le cons ta t q u e le p r o c u r e u r n 'avai t pas 
ins t ru i t les p l a in t e s de p e r s o n n e s qui p r é t e n d a i e n t que les forces de 
l 'o rdre é t a i en t imp l iquées d a n s des ac tes i l légaux en ce q u e , par 
e x e m p l e , il n 'ava i t pas i n t e r r o g é les a g e n t s des forces de l 'ordre 
conce rnés ou pris leur dépos i t ion , avait accep té , sans les m e t t r e en dou te , 
les r a p p o r t s soumis pa r les forces de l 'ordre et avait a t t r i b u é la 
r esponsab i l i t é des inc iden t s au P K K sur la base de p reuves m i n i m e s , 
voire i n e x i s t a n t e s . 

74. T r o i s i è m e m e n t , l ' i m p u t a t i o n de la responsab i l i t é des inc idents au 
P K K est p a r t i c u l i è r e m e n t i m p o r t a n t e q u a n t à l ' ins t ruc t ion et à la 
p r o c é d u r e jud ic i a i r e qu i s ' ensu iven t , é t a n t d o n n é q u e ce sont les cours de 
sû re t é de l 'E ta t qu i ont c o m p é t e n c e pour conna î t r e des ac tes de 
t e r r o r i s m e ( p a r a g r a p h e 38 c i -dessus) . D a n s u n e sér ie d 'affaires , la C o u r 
a e s t imé q u e ces j u r id i c t ions ne sa t i s fa isa ient pas à l 'exigence 
d ' i n d é p e n d a n c e posée p a r l 'ar t icle 6 de la C o n v e n t i o n , car la p résence 
d 'un j u g e mi l i t a i r e d a n s le siège de c e t t e cour susci ta i t des dou te s 
l ég i t imes q u e celle-ci ne se laissât i n d û m e n t gu ide r p a r des 
cons idé ra t ions é t r a n g è r e s à la n a t u r e de la cause ( a r r ê t Incal c. T u r q u i e 
du 9 j u i n 1998, Recueil 1998-IV, pp . 1571-1573, §§ 65-73) . 
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75. La C o u r e s t i m e q u e ces dé fau t s ont sapé l 'effectivité de la 
p ro tec t ion du dro i t p é n a l d a n s le Sud-Est de la T u r q u i e à l ' époque des 
faits de l 'espèce. A son sens , ce t t e s i t ua t ion a p e r m i s ou favorisé 
l ' i m p u n i t é des a g e n t s des forces de l 'o rdre p o u r leurs ac tes , ce qu i , 
c o m m e le c o n s t a t e la C o m m i s s i o n d a n s son r a p p o r t , n 'es t pas compa t ib l e 
avec la p r é é m i n e n c e du dro i t d a n s u n e socié té d é m o c r a t i q u e r e s p e c t a n t 
les l iber tés et d ro i t s f o n d a m e n t a u x g a r a n t i s p a r la Conven t ion . 

76. O u t r e ces dé fau t s qu i ont privé K e m a l Ktliç de la p ro tec t ion de la 
légis la t ion, a u c u n e m e s u r e conc rè t e n ' a é té prise pour p a r e r au d a n g e r 
a u q u e l il é ta i t exposé . Selon le G o u v e r n e m e n t , il é ta i t imposs ib le de 
m e t t r e en place une p ro tec t ion effective c o n t r e des ag ress ions . La C o u r 
n 'es t pas conva incue pa r cet a r g u m e n t . Les au to r i t é s a u r a i e n t pu 
r ecour i r à un vas te éventa i l de m e s u r e s p réven t ives qu i a u r a i e n t p e r m i s 
d e m i n i m i s e r le r i sque p o u r la vie de K e m a l Kihç , sans e n t r a î n e r un 
d é t o u r n e m e n t i r réa l i s te de ressources . Toute fo i s , les a u t o r i t é s ont au 
c o n t r a i r e nié l ' ex is tence de tou t r i sque . Rien n ' i nd ique qu 'e l les a ien t 
r éag i à la d e m a n d e de K e m a l Kiliç, soit en u san t de m e s u r e s de 
p ro tec t ion r a i sonnab les , soit en e n q u ê t a n t sur l ' a m p l e u r du r i sque 
a l légué p o u r les employés d'Ozgiir Gùndem à § a n h u r f a en vue de p r e n d r e 
des m e s u r e s p réven t ives a p p r o p r i é e s . 

77. La C o u r conclut que , dans les c i r cons tances de l 'espèce, les 
au to r i t é s n 'on t pas pris les m e s u r e s auxque l l e s elles pouva ien t 
r a i s o n n a b l e m e n t avoir r ecour s pour p réven i r la ma té r i a l i s a t i on d ' un 
r i sque c e r t a i n et i m m i n e n t pour la vie de K e m a l Ktliç. Dès lors, il y a eu 
violat ion de l 'ar t icle 2 de la Conven t ion . 

b) Quant à l'allégation d'insuffisance de l 'enquête 

78. La C o u r r é i t è r e q u e l 'obl igat ion de p r o t é g e r le droi t à la vie 
q u ' i m p o s e l 'ar t icle 2 de la Conven t ion , c o m b i n é e avec le devoir g é n é r a l 
i n c o m b a n t à l 'E ta t en v e r t u de l 'ar t ic le 1 de « r e c o n n a î t r e ] » à t ou t e 
p e r s o n n e re levan t de [sa] j u r id i c t ion les dro i t s et l iber tés définis [dans] 
la (...) C o n v e n t i o n » , impl ique et exige de m e n e r u n e forme d ' e n q u ê t e 
efficace lo r sque le r ecours à la force a e n t r a î n é m o r t d ' h o m m e (voir, 
mutatis mutandis, l ' a r rê t M c C a n n et a u t r e s c. R o y a u m e - U n i du 
27 s e p t e m b r e 1995, sér ie A n° 324, p . 49, § 161, et l ' a r rê t Kaya p réc i t é , 
p . 329, § 1 0 5 ) . 

79. La C o u r rappe l le q u ' e n l 'espèce u n e e n q u ê t e a é t é m e n é e sur le 
lieu du m e u r t r e pa r le cap i t a ine de g e n d a r m e r i e K a r g i h , l eque l a 
é g a l e m e n t pr is des m e s u r e s en vue d ' ident i f ie r et d ' i n t e r r o g e r des 
t é m o i n s éven tue l s et de faire effectuer u n e expe r t i s e ba l i s t ique des 
c a r t ouches r e t rouvées sur p lace . 

80. Toutefo is , ap r è s avoir ad re s sé des in fo rma t ions et pièces au 
p r o c u r e u r de § a n h u r f a le 15 m a r s 1993, le cap i t a ine K a r g i h n ' a pr is 
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a u c u n e a u t r e m e s u r e d ' e n q u ê t e . En o u t r e , si l 'acte d ' accusa t ion con t re le 
suspect Hùsey in Gùney , a r r ê t é à D iya rbak i r le 24 d é c e m b r e 1993, 
é n u m é r a i t le m e u r t r e du j o u r n a l i s t e K e m a l K ihç p a r m i les infract ions 
s é p a r a t i s t e s don t il é ta i t accusé en t a n t q u e m e m b r e du Hezbo l lah , 
a u c u n é l é m e n t de p reuve d i rec t ne p e r m e t t a i t de l 'associer à cet incident 
( p a r a g r a p h e s 48 et 50 ci-dessus) . La cour de s û r e t é de l 'E ta t de Diya rbak i r 
n ' a e n t e n d u a u c u n t é m o i n au sujet du m e u r t r e du j o u r n a l i s t e et le suspect 
n ' a fait a u c u n aveu q u a n t à sa pa r t i c ipa t ion à ce c r i m e . A u c u n e m e s u r e n ' a 
é té prise pour é tab l i r un l ien e n t r e Hùsey in G ù n e y , qu i vivait a u p a r a v a n t à 
B a t m a n , et le m e u r t r e de K e m a l Kihç à § a n h u r f a . Bien q u e l ' accusat ion se 
soit appuyée su r l ' exper t i se ba l i s t ique qu i m o n t r a i t q u e le pis tolet 
q u ' a u r a i t ut i l isé Hùsey in G ù n e y d a n s l ' a t t a q u e d ' un m a g a s i n à 
D iya rbak i r avai t é g a l e m e n t servi d a n s q u i n z e a u t r e s inc iden ts , dont la 
fusil lade de K e m a l K h ç , r ien n ' i nd ique q u e ce t t e a r m e eû t é té en sa 
possession avant ce t t e a t t a q u e . La cour de s û r e t é de l 'E ta t de Diya rbak i r 
a conf i rmé ce t t e conclusion d a n s sa décision du 29 m a r s 1999, e s t i m a n t 
qu ' i l n 'avai t pas é té p rouvé q u e Hùsey in G ù n e y avai t ut i l isé l ' a r m e à une 
a u t r e occasion ( p a r a g r a p h e 26 c i -dessus) . 

8 1 . Le G o u v e r n e m e n t comba t la thèse du r e q u é r a n t et de la 
C o m m i s s i o n selon laque l le le fait d 'avoir inclus à tor t le m e u r t r e de 
K e m a l Kihç d a n s l 'acte d ' accusa t ion c o n t r e Hùsey in G ù n e y a eu 
c o n c r è t e m e n t p o u r effet de clore l ' ins t ruc t ion . La C o u r note toutefois 
q u e , le 16 février 1994, le p r o c u r e u r de § a n h u r f a a r e n d u u n e décision 
d ' i n c o m p é t e n c e , d é c l a r a n t q u e l ' incident é t a i t du ressor t de la cour d e 
s û r e t é de l 'E ta t , à l aque l le il t r a n s m i t p a r c o n s é q u e n t le doss ier . Le 
p a r q u e t près la cour de s û r e t é de l 'E ta t de Diya rbak i r n 'a , semble- t - i l , 
pas pris de m e s u r e s concrè tes p o u r poursu iv re l ' ins t ruc t ion . Le fait que le 
doss ier a s t agné est é g a l e m e n t é tayé pa r les r e n s e i g n e m e n t s du 
G o u v e r n e m e n t selon lesquels , à la sui te de la décision de la cour de 
s û r e t é de l 'E ta t du 29 m a r s 1999, le p r o c u r e u r p rès c e t t e ju r id ic t ion a 
ouver t un nouveau doss ier et ad re s sé une d e m a n d e géné ra l e 
d ' i n fo rma t ion c o n c e r n a n t l ' inc ident . 

82. La C o u r relève q u e l ' e n q u ê t e m e n é e p a r les g e n d a r m e s et le 
p r o c u r e u r de § a n h u r f a a p r è s le m e u r t r e n ' a c o m p o r t é a u c u n e m e s u r e 
v isant à d é t e r m i n e r si K e m a l Kihç avai t p e u t - ê t r e é té visé pa rce qu' i l 
é ta i t j o u r n a l i s t e à Ozgùr Giindem. La t r a n s m i s s i o n du doss ier au p r o c u r e u r 
p r è s la cour de s û r e t é m o n t r e que l ' incident é ta i t cons idéré c o m m e une 
infract ion s é p a r a t i s t e . R ien n ' i n d i q u e q u e des m e s u r e s a ien t é té pr ises 
p o u r e n q u ê t e r su r une compl ic i té éven tue l le des forces de l 'o rdre . 

83 . P a r t a n t , eu éga rd à la faible a m p l e u r et à la cou r t e d u r é e des 
inves t iga t ions m e n é e s en l ' espèce, la C o u r e s t ime q u e les a u t o r i t é s n 'on t 
pas condui t une e n q u ê t e efficace sur les c i r cons tances ayan t e n t o u r é le 
décès de K e m a l K h ç . Elle conclut qu ' i l y a eu viola t ion de l 'a r t ic le 2 de la 
C o n v e n t i o n à cet éga rd . 
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III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 10 DE LA 
C O N V E N T I O N 

84. Le r e q u é r a n t a l lègue q u e le m e u r t r e de son f rère , K e m a l Ktliç, 
révèle é g a l e m e n t une violat ion de l 'ar t ic le 10 de la C o n v e n t i o n , ainsi 
l ibe l lé : 

« 1. T o u t e p e r s o n n e a d r o i t à la l i b e r t é d ' e x p r e s s i o n . C e d r o i t c o m p r e n d la l i b e r t é 

d ' o p i n i o n et la l i b e r t é d e r e c e v o i r ou d e c o m m u n i q u e r d e s i n f o r m a t i o n s ou d e s i d é e s 

s a n s q u ' i l p u i s s e y avo i r i n g é r e n c e d ' a u t o r i t é s p u b l i q u e s e t s a n s c o n s i d é r a t i o n d e 

f r o n t i è r e . L e p r é s e n t a r t i c l e n ' e m p ê c h e p a s les E t a t s d e s o u m e t t r e les e n t r e p r i s e s d e 

r ad iod i f fu s ion , d e c i n é m a ou d e t é l év i s ion à u n r é g i m e d ' a u t o r i s a t i o n s . 

2 . L ' e x e r c i c e d e ces l i b e r t é s c o m p o r t a n t d e s d e v o i r s e t d e s r e s p o n s a b i l i t é s p e u t ê t r e 

s o u m i s à c e r t a i n e s f o r m a l i t é s , c o n d i t i o n s , r e s t r i c t i o n s ou s a n c t i o n s p r é v u e s p a r la loi, q u i 

c o n s t i t u e n t d e s m e s u r e s n é c e s s a i r e s , d a n s u n e s o c i é t é d é m o c r a t i q u e , à la s é c u r i t é 

n a t i o n a l e , à l ' i n t é g r i t é t e r r i t o r i a l e ou à la s û r e t é p u b l i q u e , à la d é f e n s e de l ' o r d r e e t à 

la p r é v e n t i o n d u c r i m e , à la p r o t e c t i o n d e la s a n t é ou d e la m o r a l e , à la p r o t e c t i o n d e la 

r é p u t a t i o n ou d e s d r o i t s d ' a u t r u i , p o u r e m p ê c h e r la d i v u l g a t i o n d ' i n f o r m a t i o n s 

c o n f i d e n t i e l l e s ou p o u r g a r a n t i r l ' a u t o r i t é e t l ' i m p a r t i a l i t é d u p o u v o i r j u d i c i a i r e . » 

85. Il sou t i en t que son frère a é té t ué pa rce qu ' i l é ta i t j o u r n a l i s t e . Il 
voit d a n s le fait q u e son frère ai t é t é visé en ra ison de ses act ivi tés 
jou rna l i s t iques u n e ingé rence injustifiée d a n s l 'exercice p a r celui-ci de sa 
l iber té d ' express ion . P o u v a n t dès lors s ' envisager sous u n doub le aspec t , le 
m e u r t r e devra i t d o n n e r lieu à des c o n s t a t s d i s t inc ts de violat ion des 
a r t ic les 2 et 10 de la Conven t ion . 

86. Le G o u v e r n e m e n t r e je t t e les a l l éga t ions du r e q u é r a n t . 
87. La C o u r c o n s t a t e q u e ce gr ief p o r t e sur les m ê m e s faits q u e ceux 

cons idérés sur le t e r r a i n de l 'ar t ic le 2 de la C o n v e n t i o n . Elle ne j u g e donc 
pas nécessa i re de l ' e x a m i n e r s é p a r é m e n t . 

IV. SUR LA V I O L A T I O N ALLÉGUÉE DE L 'ARTICLE 13 DE LA 
C O N V E N T I O N 

88. Le r e q u é r a n t se p la in t d 'avoir é té pr ivé d ' un recours effectif au 
sens de l 'ar t icle 13 de la Conven t ion , qui se lit ainsi : 

« T o u t e p e r s o n n e d o n t les d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n o n t é t é 

v io lés , a d r o i t à l ' oc t ro i d ' u n r e c o u r s ef fec t i f d e v a n t u n e i n s t a n c e n a t i o n a l e , a l o r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t d a n s l ' exe rc i ce de l e u r s 

f o n c t i o n s off ic ie l les . » 

89. Le G o u v e r n e m e n t fait valoir q u ' e u é g a r d à l ' e n q u ê t e qu i a é té 
m e n é e et aux p o u r s u i t e s p é n a l e s qu i ont suivi l ' a r r e s t a t i on de Hùsey in 
Giiney, a u c u n p r o b l è m e ne se pose sous l 'angle de l 'ar t icle 13. 

90. La C o m m i s s i o n , q u e le r e q u é r a n t re joint , e s t ime q u e celui-ci avai t 
des motifs dé fendab les de p r é t e n d r e q u e les forces de l 'o rdre é t a i en t 
imp l iquées d a n s le m e u r t r e de son f rère . C o m p t e t enu de ses 
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cons t a t a t i ons re la t ives à l ' insuffisance de l ' e n q u ê t e , elle conclut que le 
r e q u é r a n t a é té privé d ' un r ecour s effectif. 

91 . La C o u r r appe l l e q u e l 'ar t icle 13 de la Conven t i on g a r a n t i t 
l ' ex is tence en droi t i n t e r n e d ' un recours p e r m e t t a n t de se prévalo i r des 
droi t s et l ibe r tés de la C o n v e n t i o n , tels qu ' i l s peuven t s'y t rouver 
consacrés . C e t t e d isposi t ion a donc p o u r conséquence d ' ex ige r un recours 
i n t e r n e hab i l i t an t à e x a m i n e r le c o n t e n u d ' un «gr ie f d é f e n d a b l e » fondé 
sur la Conven t ion et à offrir le r e d r e s s e m e n t a p p r o p r i é , m ê m e si les 
E t a t s c o n t r a c t a n t s j ou i s sen t d ' u n e ce r t a ine m a r g e d ' app réc i a t i on q u a n t à 
la m a n i è r e de se confo rmer aux obl iga t ions q u e leur fait ce t t e disposi t ion. 
La p o r t é e de l 'obl igat ion décou lan t de l 'ar t ic le 13 var ie en fonction de la 
n a t u r e du gr ief q u e le r e q u é r a n t fonde sur la Conven t i on . Toutefo is , le 
r ecours exigé pa r l 'ar t ic le 13 doit ê t r e «effect if» en p r a t i q u e c o m m e en 
droi t , en ce sens p a r t i c u l i è r e m e n t q u e son exercice ne doi t pas ê t r e 
en t r avé de m a n i è r e injustifiée p a r les ac tes ou omiss ions des a u t o r i t é s de 
l 'E ta t d é f e n d e u r (voir les a r r ê t s p r é c i t é s : Aksoy, p . 2286, § 95, Aydin, 
pp. 1895-1896, § 103, et Kaya , p p . 329-330, § 106). 

Vu l ' impor t ance f o n d a m e n t a l e du droi t à la p ro tec t ion de la vie, 
l 'ar t ic le 13 impose , o u t r e le v e r s e m e n t d ' u n e i n d e m n i t é là où il convient , 
des inves t iga t ions approfondies et effectives p r o p r e s à condu i r e à 
l ' ident i f icat ion et à la pun i t ion des r e sponsab les de la m o r t et 
c o m p o r t a n t un accès effectif du p l a i g n a n t à la p r o c é d u r e d ' e n q u ê t e 
(a r rê t Kaya p réc i t é , pp . 330-331, § 107). 

92. A la l umiè r e des p reuves p rodu i t e s en l ' espèce, la C o u r a conclu 
qu ' i l n ' a pas é t é p rouvé au-de là de tout d o u t e r a i sonnab le que des agen t s 
de l 'E ta t ava ien t t ué le frère du r e q u é r a n t ou ava ien t é té a u t r e m e n t 
impl iqués d a n s le m e u r t r e . Toutefo is , c o m m e elle l 'a déc la ré d a n s 
des affaires p r é c é d e n t e s , c e t t e c i r cons tance ne prive pas n é c e s s a i r e m e n t 
le gr ief t i ré de l 'a r t ic le 2 de son c a r a c t è r e « d é f e n d a b l e » aux fins de 
l 'ar t ic le 13 ( a r r ê t s Boyle et Rice c. R o y a u m e - U n i du 27 avril 1988, série A 
n" 131, p . 23 , § 52, Kaya et Ya§a p réc i t é s , pp . 330-331 , § 107, p . 2442, 
§ 113, r e s p e c t i v e m e n t ) . A cet égard , la C o u r relève q u e nul ne con tes te 
que le frère du r e q u é r a n t a é t é v ic t ime d ' un homic ide illégal et q u e l 'on 
p e u t , dès lors , cons idé re r que l ' in té ressé p r é s e n t e un « gr ief dé fendab le ». 

93 . Les a u t o r i t é s ava ien t donc l 'obl igat ion de m e n e r u n e e n q u ê t e 
effective su r les c i r cons tances du m e u r t r e d u frère du r e q u é r a n t . Pour 
les ra i sons exposées ci-dessus ( p a r a g r a p h e s 79-82), on ne sau ra i t consi­
d é r e r q u ' u n e e n q u ê t e péna l e effective a é t é condu i t e c o n f o r m é m e n t à 
l 'ar t ic le 13, d o n t les ex igences vont p lus loin q u e l 'obl igat ion de m e n e r 
u n e e n q u ê t e imposée pa r l 'ar t icle 2 ( a r r ê t K a y a p réc i t é , ibidem). Dès lors, 
la C o u r e s t ime q u e le r e q u é r a n t a é té pr ivé d ' un r ecour s effectif q u a n t 
au décès de son frère e t , en c o n s é q u e n c e , d ' un accès à d ' a u t r e s recours 
d isponibles , n o t a m m e n t u n e ac t ion en r é p a r a t i o n . 

P a r t a n t , il y a eu violat ion de l 'ar t ic le 13 de la Conven t i on . 



140 ARRÊT KJLIÇ c. TURQUIE 

V. SUR LA P R A T I Q U E A L L É G U É E DE M É C O N N A I S S A N C E DES 
ARTICLES 2 E T 13 DE LA C O N V E N T I O N 

94. Le r e q u é r a n t sou t i en t qu ' i l ex is te en T u r q u i e u n e p r a t i q u e 
off iciel lement to lé rée de violat ion des a r t ic les 2 et 13 de la Conven t ion , 
l aque l le a u g m e n t e la gravi té des a t t e i n t e s don t il a é t é v ic t ime . 
I n v o q u a n t d ' a u t r e s affaires c o n c e r n a n t des é v é n e m e n t s d a n s le Sud-Est 
de la T u r q u i e d a n s lesquel les la C o m m i s s i o n et la C o u r on t é g a l e m e n t 
conclu à des v iola t ions de ces d isposi t ions , l ' i n té ressé sou t ien t qu ' e l l e s 
révè len t que les a u t o r i t é s ont pris le pa r t i de d é m e n t i r 
s y s t é m a t i q u e m e n t les a l l éga t ions de viola t ions graves des dro i t s de 
l ' h o m m e et de refuser des recours . 

95. Eu é g a r d à ses conclus ions ci-dessus sur le t e r r a i n des a r t ic les 2 et 
13, la C o u r e s t ime qu ' i l n 'y a pas lieu de r e c h e r c h e r si les m a n q u e m e n t s 
ident if iés en l 'espèce pa r t i c ipen t d ' u n e p r a t i q u e des a u t o r i t é s . 

VI. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 14 DE LA 
C O N V E N T I O N 

96. Le r e q u é r a n t p r é t e n d que son frère a é té t ué parce qu ' i l é ta i t 
j o u r n a l i s t e et d 'o r ig ine k u r d e et qu ' i l a donc é té v ic t ime , au m é p r i s de 
l 'ar t ic le 14 de la Conven t ion , d ' une d i s c r imina t i on fondée sur ses 
opinions po l i t iques ou d ' a u t r e s opinions p r é s u m é e s et sur son or ig ine 
na t i ona l e d a n s l 'exercice de son droi t à la vie p r o t é g é p a r l 'ar t ic le 2. 
L 'a r t ic le 14 se lit a i n s i : 

« L a j o u i s s a n c e d e s d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n do i t ê t r e 

a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r le s e x e , la r a c e , la c o u l e u r , la 

l a n g u e , la r e l i g i o n , les o p i n i o n s p o l i t i q u e s ou t o u t e s a u t r e s o p i n i o n s , l ' o r i g i n e n a t i o n a l e 

ou soc i a l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou t o u t e 

a u t r e s i t u a t i o n . » 

97. Le G o u v e r n e m e n t n ' a a b o r d é ce t t e ques t i on ni d a n s son m é m o i r e 
ni à l ' aud ience . 

98. La C o u r e s t ime que ces griefs p o r t e n t sur les m ê m e s faits q u e ceux 
cons idérés sur le t e r r a i n des ar t ic les 2 et 13 de la Conven t i on et n e j u g e 
pas nécessa i re de les e x a m i n e r s é p a r é m e n t . 

VII. SUR L 'APPLICATION D E L 'ARTICLE 41 DE LA C O N V E N T I O N 

99. L 'a r t ic le 41 de la Conven t i on se lit a insi : 

«Si la C o u r d é c l a r e q u ' i l y a e u v i o l a t i o n d e la C o n v e n t i o n ou d e ses P r o t o c o l e s , e t si le 

d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e n e p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 
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A. P r é j u d i c e m a t é r i e l 

100. Le r e q u é r a n t r éc l ame 30 000 livres s t e r l ing (GBP) p o u r le 
pré judice m a t é r i e l ép rouvé p a r son f rère , a u j o u r d ' h u i décédé . Il p r é t e n d 
que l 'on peu t e s t i m e r q u e celui-ci, qu i é ta i t âgé de t r e n t e a n s au m o m e n t 
de son décès et percevai t c o m m e j o u r n a l i s t e u n sa la i re équiva len t à 
1 000 G B P pa r mois , a subi u n e p e r t e globale de r evenus de 182 000 GBP. 
Toute fo i s , p o u r évi ter tou t e n r i c h i s s e m e n t sans cause , il r a m è n e la s o m m e 
d e m a n d é e à 30 000 G B P . 

101. Le G o u v e r n e m e n t , sou l ignan t q u e le r e q u é r a n t n ' a d é m o n t r é 
a u c u n e impl ica t ion d i r ec t e de l 'E ta t d a n s le décès de son frère , 
r e j e t t e ses p r é t e n t i o n s c o m m e excessives et suscept ib les d ' abou t i r à 
un e n r i c h i s s e m e n t sans cause . Il c o n t e s t e q u e le frère de l ' in té ressé 
eût pe rçu la r é m u n é r a t i o n a l l éguée , qu i est cons idé rab le p o u r la 
T u r q u i e . 

102. La C o u r relève q u e le défunt é ta i t cé l iba ta i r e et sans en fan t . Le 
r e q u é r a n t ne p r é t e n d pas avoir é té à la c h a r g e de son f rère . C e t t e 
s i tua t ion n ' exc lu t pas d ' acco rde r une r é p a r a t i o n pécun ia i r e à un 
r e q u é r a n t qu i é tab l i t q u ' u n m e m b r e proche de sa famille a é té vic t ime 
d ' une violat ion de la Conven t i on ( a r r ê t Aksoy p réc i t é , pp . 2289-2290, 
§ 113, d a n s lequel la C o u r a t e n u c o m p t e de l ' i n d e m n i t é d e m a n d é e par le 
r e q u é r a n t avan t son décès p o u r p e r t e de ga ins et frais m é d i c a u x r é s u l t a n t 
de sa d é t e n t i o n et des t o r t u r e s subies pa r lui en oc t royan t la r é p a r a t i o n au 
pè r e du r e q u é r a n t qu i avait r ep r i s l ' i n s t ance ) . Toute fo i s , en l ' espèce, les 
d e m a n d e s p o u r pré judice m a t é r i e l p o r t e n t sur des p e r t e s s u r v e n u e s ap rès 
le décès du frère d u r e q u é r a n t . Elles n e r e p r é s e n t e n t pas des p e r t e s 
v é r i t a b l e m e n t subies p a r celui-ci avan t son décès ou pa r le r e q u é r a n t 
ap r è s la m o r t de son f rère . Dès lors, la C o u r ne j u g e pas a p p r o p r i é , dans 
les c i r cons tances de l ' espèce, d ' a l louer u n e i n d e m n i t é au r e q u é r a n t à ce 
t i t r e . 

B. P r é j u d i c e m o r a l 

103. Vu la gravi té et le n o m b r e de viola t ions , le r e q u é r a n t sollicite 
40 000 G B P pour son frère et 2 500 G B P p o u r l u i - m ê m e . 

104. Le G o u v e r n e m e n t e s t ime ces m o n t a n t s excessifs et injustif iés. 
105. Q u a n t à l ' i n d e m n i t é d e m a n d é e pa r le r e q u é r a n t p o u r son 

frère au t i t r e du pré jud ice m o r a l , la C o u r no te q u e des s o m m e s ont 
déjà é té oc t royées à des époux surv ivants et à des en fan t s e t , le cas 
é c h é a n t , à des r e q u é r a n t s qui ava ien t survécu à leurs p a r e n t s ou 
frère et s œ u r . Elle a p r é c é d e m m e n t a l loué des s o m m e s pour la 
v ic t ime lorsqu 'e l le avai t c o n s t a t é qu ' i l y avai t eu d é t e n t i o n a rb i t r a i r e 
ou t o r t u r e s avan t la d i spa r i t i on ou le décès , s o m m e s qu i deva ien t ê t r e 
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d é t e n u e s p o u r les hé r i t i e r s de la v ic t ime ( a r r ê t K u r t p réc i t é , p . 1195, 
§§ 174-175 et a r r ê t Çakici p r éc i t é , § 130). La C o u r rappe l le ses 
cons ta t s de violat ion des a r t ic les 2 et 13 faute de p ro tec t ion de la vie 
de K e m a l Kthç , qui est décédé i n s t a n t a n é m e n t , ap rès u n e 
échauf fourée avec des inconnus a r m é s . Elle j u g e a p p r o p r i é , d a n s les 
c i r cons tances de l ' espèce, d 'oc t royer 15 000 G B P , m o n t a n t à v e r s e r 
au r e q u é r a n t et devan t ê t r e d é t e n u pa r lui p o u r les hé r i t i e r s de son 
f rère . 

106. La C o u r a d m e t q u e le r e q u é r a n t l u i -même a subi un pré judice 
m o r a l qu i ne s a u r a i t ê t r e r é p a r é p a r les seuls cons t a t s de violat ion. 
S t a t u a n t en équ i t é , elle lui a l loue la s o m m e de 2 500 G B P , à conver t i r en 
livres t u r q u e s au t a u x appl icable à la d a t e du r è g l e m e n t . 

C. Fra i s e t d é p e n s 

107. Le r e q u é r a n t sollicite au to ta l 32 327,36 G B P en r e m b o u r s e m e n t 
des frais et d é p e n s e n c o u r u s pour la p r é s e n t a t i o n de sa r e q u ê t e , moins la 
s o m m e versée pa r le Conse i l de l 'Europe au t i t r e de l ' ass is tance judic ia i re . 
C e m o n t a n t inclut les frais occas ionnés pa r la c o m p a r u t i o n à l ' audi t ion 
devan t les d é l é g u é s de la C o m m i s s i o n à A n k a r a et à S t r a s b o u r g et à 
l ' aud ience devan t la C o u r à S t r a s b o u r g . U n m o n t a n t de 5 255 G B P est 
d e m a n d é pour les hono ra i r e s et frais admin i s t r a t i f s du Projet k u r d e pour 
les d ro i t s de l ' h o m m e qui a a s su ré la l iaison e n t r e l ' équipe de j u r i s t e s au 
R o y a u m e - U n i , d ' u n e p a r t , et les avocats et le r e q u é r a n t en T u r q u i e , 
d ' a u t r e p a r t , et u n e s o m m e de 3 570 G B P pour le t ravai l des avocats en 
T u r q u i e . 

108. Le G o u v e r n e m e n t j u g e les hono ra i r e s excessifs et abusifs , et fait 
valoir qu ' i l y a l ieu de t en i r c o m p t e du b a r è m e appl icable au b a r r e a u 
d ' I s t anbu l . 

109. Q u a n t à la d e m a n d e de r e m b o u r s e m e n t des frais et d é p e n s , la 
Cour , s t a t u a n t en équ i t é et p r e n a n t en cons idé ra t i on le d é c o m p t e 
dé ta i l lé soumis p a r le r e q u é r a n t , octroie à ce d e r n i e r la s o m m e de 
20 000 G B P , a insi q u e t o u t e t axe su r la va l eu r a jou tée é v e n t u e l l e m e n t 
d u e , moins les 4 200 francs français pe rçus du Conse i l de l 'Europe au 
t i t r e de l 'ass is tance jud ic i a i r e . 

D. I n t é r ê t s m o r a t o i r e s 

110. Selon les i n fo rma t ions don t dispose la C o u r , le t a u x d ' i n t é r ê t légal 
appl icable au R o y a u m e - U n i à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 
7,5 % l 'an. 
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P A R C E S M O T I F S , L A C O U R 

1. Dit, p a r six voix con t r e u n e , q u e l 'E ta t d é f e n d e u r a m a n q u é à p r o t é g e r 
la vie de K e m a l Kihç , a u m é p r i s de l 'ar t ic le 2 de la Conven t i on ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 2 de la Conven t i on 
en ce q u e les a u t o r i t é s de l 'Eta t d é f e n d e u r n ' on t pas m e n é d ' e n q u ê t e 
effective sur les c i rcons tances du décès du frère du r e q u é r a n t ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d ' e x a m i n e r s'il y a eu violat ion de 
l 'ar t ic le 10 de la C o n v e n t i o n ; 

4. Dit, p a r six voix con t r e une , qu ' i l y a eu violat ion de l 'ar t icle 13 de la 
Conven t i on ; 

5. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d ' e x a m i n e r s'il y a eu viola t ion de 
l 'ar t icle 14 de la C o n v e n t i o n ; 

6. Dit, p a r six voix con t re u n e , q u e l 'E ta t d é f e n d e u r doi t ve r se r au 
r e q u é r a n t pour son f rère , d a n s les t rois mois , au t i t r e du pré judice 
m o r a l , 15 000 G B P (quinze mille livres s t e r l ing ) , à conver t i r en livres 
t u r q u e s au t a u x appl icable à la d a t e du r è g l e m e n t , s o m m e q u e le 
r e q u é r a n t d é t i e n d r a p o u r les hé r i t i e r s de son f r è r e ; 

7. Dit, à l ' u n a n i m i t é , que l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , dans 
les t rois mois , au t i t r e du pré judice m o r a l , 2 500 G B P (deux mille cinq 
cen t s livres s t e r l ing ) , à conver t i r en livres t u r q u e s au t a u x appl icable à 
la d a t e du r è g l e m e n t ; 

8. Dit, à l ' u n a n i m i t é , que l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , dans 
les t rois mois , 20 000 G B P (vingt mil le livres s te r l ing) p o u r frais et 
d é p e n s , ainsi q u e tou t m o n t a n t pouvan t ê t r e dû au t i t r e de la t axe sur 
la va leu r a jou tée , moins 4 200 F R F ( q u a t r e mille deux cen t s francs 
français) à conver t i r en livres s t e r l ing au t aux appl icable à la d a t e du 
p rononcé du p r é s e n t a r r ê t ; 

9. Dit, à l ' u n a n i m i t é , q u e ces m o n t a n t s se ron t à ma jo re r d ' un in t é rê t 
s imple de 7,5 % l 'an à c o m p t e r de l ' exp i ra t ion dudi t déla i et j u s q u ' a u 
v e r s e m e n t ; 

10. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion équ i t ab le p o u r le 
su rp lus . 

Fai t en ang la i s , puis p rononcé en aud ience pub l ique au Pala is des 
Dro i t s de l ' H o m m e , à S t r a sbou rg , le 28 m a r s 2000. 

Michae l O'Bovi.E 
Greffier 

E l i sabe th PALM 
P r é s i d e n t e 
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Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t a u x ar t ic les 45 § 2 de la 
Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en p a r t i e 
d i s s iden te de M. Gôlctiklii . 

E.P. 
M . O ' B . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E G Ô L C Ù K L Ù 

A m o n g r a n d r e g r e t , j e ne puis m e ra l l ier à la ma jo r i t é en ce qui 
conce rne les poin ts 1, 4 et 6 du disposi t i f de l ' a r rê t Ktltç, p o u r les ra isons 
su ivan tes : 

1. La C o u r est a r r ivée à la conclus ion que l 'ar t ic le 2 a é t é violé par 
l 'Eta t d é f e n d e u r en ce q u e ce d e r n i e r a m a n q u é de p r e n d r e les m e s u r e s 
nécessa i res à la p ro tec t ion de la vie de K e m a l Ktltç. 

Il n 'y a pas l ' ombre d ' un d o u t e p o u r q u i c o n q u e : la rég ion du Sud-Est de 
la T u r q u i e est u n e rég ion à h a u t r i sque p o u r tous ses h a b i t a n t s . En effet, 
des t e r r o r i s t e s du P K K et du Hezbo l l ah ainsi q u e des m e m b r e s de 
l ' e x t r ê m e g a u c h e , e n c o u r a g é s et é p a u l é s p a r des pu i s sances é t r a n g è r e s , 
ne cessent de c o m m e t t r e des méfa i t s en fa isant feu de tout bois. Aussi , 
des t r u a n d s et des individus d o u t e u x ne m a n q u e n t - i l s pas de t i re r 
bénéfice de l ' ex is tence des g r o u p e s t e r ro r i s t e s s u s m e n t i o n n é s d a n s ce t t e 
région. Afin de faire face à ces r i sques p o u r la vie des ci toyens, les au to r i t é s 
ont pr is - et c o n t i n u e n t de p r e n d r e - t o u t e m e s u r e nécessa i re , d a n s la 
m e s u r e du possible ( p a r a g r a p h e 70 de l ' a r r ê t ) . La C o u r e l l e -même 
reconna î t q u e l 'obl igat ion posit ive de l 'E ta t décou lan t de la Conven t i on 
n 'es t pas une obl iga t ion de r é su l t a t ma i s s i m p l e m e n t u n e obl iga t ion de 
moyen ( p a r a g r a p h e s 63 à 66 de l ' a r r ê t ) . 

Ainsi un individu vivant d a n s ce t t e rég ion , exe rçan t , selon les d i res de 
K e m a l Kihç l u i - m ê m e , un m é t i e r à r i sque (celui de j o u r n a l i s t e ) et se 
s e n t a n t m e n a c é - pa r qu i , le défunt l u i -même ne s au ra i t d i re - ne 
devrai t - i l pas ê t r e plus p r u d e n t q u e qu i conque et p r e n d r e ses p rop res 
m e s u r e s de sécur i t é , p lu tô t que d ' a t t e n d r e q u e les a u t o r i t é s v i ennen t le 
p r o t é g e r con t re ces d a n g e r s ? 

Consc i en t des d a n g e r s a u x q u e l s il a u r a i t é té exposé , se lon les 
c o n s t a t a t i o n s de la C o m m i s s i o n , K e m a l K ihç ne fait r i en d ' a u t r e q u e d e 
p r e n d r e l ' au tocar pour r e n t r e r chez lui à 17 h 30 le 18 février 1993 alors 
qu ' i l fait dé jà nui t et q u ' o n r e m a r q u e q u ' u n e vo i tu re , p r é t e n d u m e n t 
suspec te , suit l ' au tocar . Sans p r é c a u t i o n a u c u n e , il descend de l ' au tocar 
à u n a r r ê t où il n 'y a pas â m e qui vive p o u r lui ven i r en a ide en cas de 
besoin. 

Il n ' e s t m a l h e u r e u s e m e n t pas possible p o u r un g o u v e r n e m e n t que l qu ' i l 
soit de faire a c c o m p a g n e r u n individu, qui se sen t i ra i t m e n a c é , pa r un ou 
p lus ieurs a g e n t s de sécur i t é pour lui a s s u r e r u n e p r o t e c t i o n r a p p r o c h é e 
d a n s u n e rég ion à g r a n d r i sque où p e u t - ê t r e des c e n t a i n e s ou des mil l iers 
de p e r s o n n e s sont dans la m ê m e s i tua t ion que lui. Pa r c o n s é q u e n t , j e ne 
p a r t a g e pas l 'avis q u e l 'E ta t d é f e n d e u r a m a n q u é à u n q u e l c o n q u e devoir 
de p r o t é g e r la vie de K e m a l Kihç , ce au m é p r i s de l 'ar t ic le 2 de la 
Conven t i on . 
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2. E n ce qu i conce rne la violat ion c o n s t a t é e d e l 'a r t ic le 13 de la 
Conven t ion , j e me ré fère à m o n opin ion d i s s iden te d a n s l 'affaire Ergi 
c. T u r q u i e (a r rê t du 28 ju i l l e t 1998, Recueil des arrêts et décisions 1998-IV). 

Ainsi , l o r squ 'on a r r ive à la conclusion de la viola t ion de l 'ar t icle 2 de la 
Conven t i on au mot i f q u ' u n e e n q u ê t e efficace n ' a pas é té faite sur le décès 
qui fait l 'objet de la p l a in t e , j ' e s t i m e , c o m m e la C o m m i s s i o n , q u ' a u c u n e 
q u e s t i o n d i s t inc te ne se pose sous l 'angle de l 'ar t ic le 13. C a r l ' absence 
d ' e n q u ê t e sa t i s fa i san te et a d é q u a t e sur le décès qu i est à l 'or igine des 
griefs du r e q u é r a n t , t a n t sur le t e r r a i n de l 'ar t icle 2 q u e de l 'ar t icle 13, 
signifie en m ê m e t e m p s et i n d i s t i n c t e m e n t qu ' i l y a absence de recours 
effectif devan t u n e i n s t ance na t iona le . A ce sujet , j e renvoie à m o n 
opinion d i s s iden te d a n s l 'affaire Kaya c. T u r q u i e ( a r r ê t du 19 février 
1998, Recueil 1998-1), et à l 'avis e x p r i m é p a r la C o m m i s s i o n avec u n e 
forte ma jo r i t é en la m a t i è r e (voir les avis de la C o m m i s s i o n a n n e x é s aux 
a r r ê t s Aytekin c. T u r q u i e du 23 s e p t e m b r e 1998, Recueil 1998-VII, Ergi 
p réc i t é , et Ya§a c. T u r q u i e du 2 s e p t e m b r e 1998, Recueil 1998-VI). 

3. La C o u r a a l loué la s o m m e de 15 000 G B P au r e q u é r a n t « p o u r son 
frère (...) au t i t r e d u pré judice m o r a l (...) s o m m e q u e le r e q u é r a n t 
d é t i e n d r a p o u r les hé r i t i e r s de son f r è re» . 

D a n s le sys tème de la Conven t ion , Yactio popularis est p roh ibée et cela 
avec t o u t e s ses conséquences logiques . C 'es t la ra i son p o u r laquel le la 
C o u r n ' a j u s q u ' à p r é s e n t accordé de r é p a r a t i o n , au t i t r e du pré judice 
m o r a l p o u r des v iola t ions individuel les , q u ' a u x m e m b r e s t r è s p roches de 
la famil le , te ls l ' épouse ou l ' époux survivant ou les en fan t s de la p e r s o n n e 
d i s p a r u e ou encore , à la r i g u e u r lo r sque ceci pa ra î t é q u i t a b l e , aux pè r e et 
m è r e , s'il y a u n e d e m a n d e expres se (voir le p a r a g r a p h e 105 de l ' a r rê t , et 
l ' a r rê t Tannkulu c. Turquie [ G C ] , n° 23763/94, § 138, C E D H 1999-IV). 

Il est tou t à fait é t r a n g e r et c o n t r a i r e au sys t ème de la C o n v e n t i o n et 
dépou rvu de t ou t e jus t i f i ca t ion j u r i d i q u e d ' a l louer u n e c o m p e n s a t i o n à u n 
g r o u p e abs t r a i t , a n o n y m e et non défini (des hé r i t i e r s p e u t - ê t r e t r è s 
lo in ta ins) qu i n ' a subi a u c u n pré judice m o r a l du fait des v iola t ions 
cons t a t ée s . 

K e m a l Kihç é ta i t cé l iba ta i re et n 'ava i t ni c o m p a g n e ni enfants et donc 
pas d ' hé r i t i e r s qu i a u r a i e n t m é r i t é u n e r é p a r a t i o n p o u r pré judice m o r a l . 
Mais il y a encore plus é t o n n a n t : la C o u r a accordé au r e q u é r a n t , f rère de 
K e m a l K h ç , la s o m m e de 2 500 G B P au t i t r e d u pré judice m o r a l 
( p a r a g r a p h e 106 de l ' a r r ê t ) . C e m ê m e frère t o u c h e r a encore une fois une 
p a r t i e des 15 000 G B P al loués en t a n t q u ' h é r i t i e r du f rère décédé . Il se ra 
ainsi i n d e m n i s é deux fois p o u r le m ê m e pré jud ice , ce qu i m e t en rel ief le 
c a r a c t è r e i néqu i t ab l e de la décis ion de la C o u r d a n s c e t t e affaire. 

4. Avan t de t e r m i n e r , j e ne peux m ' e m p ê c h e r d ' e x p r i m e r une réflexion 
sur u n po in t , à m o n avis, i m p o r t a n t . Si l ' a u t e u r p r é s u m é d ' un déli t es t u n 
agen t de l 'E ta t , la pou r su i t e péna le con t r e ce d e r n i e r n ' e s t possible q u e sur 
au to r i s a t i on p réa lab le d ' un corps a d m i n i s t r a t i f (le « c o m i t é a d m i n i s -
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t r a t i f » ) . O r ce corps est cons t i t ué de fonc t ionna i res publ ics , ce qu i est 
d ' a i l l eurs p révu par la loi, et il n 'es t ni i n d é p e n d a n t ni i m p a r t i a l . La C o u r 
a toujours r e p r o c h é cet é t a t de fait au g o u v e r n e m e n t de la T u r q u i e , 
opinion q u e j e p a r t a g e e n t i è r e m e n t . 

P o u r t a n t , la décis ion d ' i r recevabi l i t é de la C o u r du 5 oc tobre 1999 dans 
l 'affaire Grams c. Allemagne ( d é c ) , n° 33677/96 , C E D H 1999-VII , est 
i n t é r e s s a n t e en la m a t i è r e . C o n c e r n a n t le décès d ' une p e r s o n n e , m e m b r e 
p r é s u m é de la F rac t ion a r m é e rouge , la C o u r relève que le p a r q u e t de 
Schwer in déc ida de c lasser l 'affaire au mot i f q u e les policiers on t t i ré 
d a n s une s i tua t ion de lég i t ime défense et que G r a m s s'est suicidé en se 
t i r an t u n e bal le d a n s la t ê t e . P o u r a r r ive r à c e t t e conclus ion, le p a r q u e t 
se fonde sur un r a p p o r t (Abschlujhermerk) de 210 pages d a n s lequel la 
cellule spéciale c h a r g é e de l ' ins t ruc t ion de l 'affaire r enda i t c o m p t e de ses 
inves t iga t ions . Ce qu i est i n t é r e s s a n t d a n s cet e x e m p l e - et no tons au 
passage que la r e q u ê t e n ' a pas m ê m e é té c o m m u n i q u é e au 
G o u v e r n e m e n t - c 'est le fait que l ' inves t iga t ion n ' a pas é té m e n é e p a r un 
o r g a n e jud ic i a i r e ma i s pa r u n e cellule spécia le , donc pa r une ins t ance 
p u r e m e n t a d m i n i s t r a t i v e . 
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S U M M A R Y ' 

Unsolved murder of a doctor and effectiveness of the related investigation 
Inhuman and degrading treatment 

Article 2 § 1 

Life - Unsolved murder of doctor - Doctor - Security forces - Lack of evidence of security forces' 
involvement in the murder - Positive obligation - Preventive measures - Known risk of attack 
on life - Authorities informed of risk - Effective protection by law - Flawed criminal 
proceedings against security forces in south-east Turkey - Effectiveness of investigation into 
unsolved murder 

Article 3 

Inhuman and degrading treatment - Positive obligation - Concept of torture - United Nations 
Convention against Torture - Extreme seriousness and cruelty 

Article 13 

Effective remedy - Effectiveness of investigation into unsolved murder - Arguable claim - Access 
of complainant to investigation procedure 

* * 

The applicant's brother, Hasan Kaya, was a doctor in south-east Turkey. In 1992, 
after treating demonstrators injured in the course of clashes with the security 
forces, he was transferred and told friends that he had been threatened and put 
under pressure. Hasan Kaya was a friend of Metin Can, a lawyer acting for 
suspected members of the PKK (Workers' Party of Kurdistan) and president of a 
human rights association. Metin Can also said that he had been threatened. Bira 
Zordag, who was interrogated by police in 1992 about the PKK, said that he had 
been asked then whether Hasan Kaya had been treating wounded members of the 
PKK. He also said that police officers had made threats against the doctor and that 
he had been asked questions about Metin Can. At Christmas 1992 Hasan Kaya and 
Metin Can confided to the applicant that they thought they were under 
surveillance. Hasan Kaya added that he felt that his life was in danger. In 
February 1993 two men requested the lawyer's assistance to have an injured 
member of the PKK treated. A few days later, after receiving a telephone call, 
Metin Can and Hasan Kaya left together by car. They did not return. An 
investigation was opened into their disappearance. Their car was found the 
following day. Their bodies were found a week later. An autopsy report showed 
that the two men had been shot dead while their hands were tied. No trace of 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b ind t h e C o u r t . 
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violence or blow was observed, but the report stated that many bruises had been 
found on Metin Can's body. A second autopsy carried out the next day showed, 
among other things, bruises on Hasan Kaya's body and circular marks around 
both wrists, which might have been caused by his hands being bound by wire. The 
state of the victim's feet indicated that he had probably remained in water or snow 
for lengthy periods. The examination of Metin Can's body revealed marks of 
bruises and injuries which the report suggested could have been caused by the 
use of force. In March 1993 Metin Can's wife informed the public prosecutor that 
her husband had thought he was being watched by the police. The investigation file 
was transferred to the public prosecutor at the place where the bodies had been 
found. Hasan Kaya's father then sent the public prosecutor witness statements to 
the effect that his son and Metin Can had been taken by police officers. He also 
related an incident which had occurred in a beer house in which a customer 
claiming to belong to a contra-guerrilla movement had boasted about having 
killed the two men and then sought help from gendarmes in order to escape the 
wrath of the other customers of the establishment. At the end of March 1993, 
responsibility for the investigation was transferred to the National Security Court 
public prosecutor. Hasan Kaya's father repeated and gave further details of his 
allegations that security forces had been involved in the disappearance of the two 
men. He stressed, in particular, that as their car had covered 138 km, it had had to 
pass eight official checkpoints. Inquiries made to establish whether those 
accusations were founded were unsuccessful, but witnesses testified to the 
veracity of the beer-house scene and gave the names of the gendarmes concerned. 
In July 1993 the case was once again transferred. In August 1993 a newspaper 
article attributed responsibility for the murders to two contra-guerrillas known to 
be working with the security forces. The police were unable to find the two men. 
The press and a book published by a journalist revealed that the murders had been 
planned and perpetrated by a former official whose identity had been disclosed 
with the assistance of other persons whose names had also been disclosed. 
Following an administrative reorganisation, the case was, once again, transferred 
to another public prosecutor's office. On the basis of the revelations made by the 
press, instructions were given in March 1995 to locate and arrest six persons, 
including the former official who had been implicated. An initial police report 
indicated that the latter had left his residence and a second that his address did 
not exist. Only two of the wanted persons were found and they denied any 
involvement in the murders. 

A delegation from the European Commission of Human Rights heard evidence 
from a number of witnesses. 

Held 
The Court's assessment of the facts: The Commission had considered that the evidence 
in its possession did not enable it to determine who had killed Hasan Kaya or to 
establish, beyond reasonable doubt, the liability of State officials or persons acting 
on its behalf for the murder. It found, however, that it was likely that persons 
known to be PKK supporters, such as Hasan Kaya, ran the risk of being targeted 
by members of the security forces or individuals acting on their behalf and that the 
official inquiry had been unable to dispel the grave doubts which had arisen in the 
circumstances of the case. The Commission had undertaken an establishment of 
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the facts after three witness hearings (two of which had been carried out in 
Turkey) and taken into consideration the Government's comments on the 
reliability of that witness evidence. It had assessed the evidence before it with the 
requisite caution. The Court did not therefore see any reason to doubt the facts as 
established by the Commission. 
(1) Article 2: Alleged lack ofprotective measures: Although it had not been established 
with certainty that State agents had been involved in the killing of Hasan Kaya, 
strong inferences could be drawn that the perpetrators of the murder had been 
known to the authorities. Furthermore, an official report (the Susurluk report) 
had taken the position that the murder of Metin Can, and therefore by 
implication that of Hasan Kaya, had been one of the extra-judicial executions 
carried out with the knowledge of the authorities. Hasan Kaya had believed that 
his life was at risk and that he was under surveillance by the police who, according 
to Bira Zordag, had suspected him of treating wounded members of the PKK. At 
that time there had been rumours alleging that contra-guerrilla elements were 
involved in targeting persons suspected of supporting the PKK and many 
prominent Kurdish figures had been killed by unknown murderers. Hasan Kaya, 
as a doctor suspected of aiding and abetting the PKK, had in those circumstances 
faced a genuine and imminent risk of being attacked. The authorities had to be 
regarded as having been aware of that risk, as evidenced by Bira Zordag's 
statement. Official reports had, moreover, suggested that the security forces had 
known of and supported the perpetrators of those attacks and that the authorities 
had been informed of the situation. Although the security forces present in south­
east Turkey operated within a legal framework designed to protect life, the 
application of the criminal law to their acts, during the period under 
consideration, disclosed particular characteristics. Firstly, a decision to prosecute 
was a mat ter for the administrative council, whose role the Court had already 
considered did not guarantee the independence and effectiveness of the 
investigation. Secondly, in many similar cases having occurred in the same region 
at the same time, it had appeared that the investigations conducted by the 
authorities had not satisfied either the requirements of Article 2 or those of 
Article 13. Lastly, due to the presence of a military judge, the National Security 
Courts did not fulfil the requirement of independence imposed by Article 6. 
Those defects had undermined the effectiveness of the protection afforded by the 
criminal law in respect of acts committed by the security forces in south-east 
Turkey at the material time, a situation incompatible with the rule of law in a 
democratic society. They had had the effect of depriving Hasan Kaya of the 
protection which he should have received by law. A wide range of measures had 
been available to the authorities to prevent the activities of the security forces or 
of those acting under their auspices. The Government had not supplied any 
information to prove that the authorities had, prior to publication of the Susurluk 
report, investigated the existence of contra-guerrillas or the involvement of 
officials in the killings with a view to preventing such acts. 
Conclusion: violation (six votes to one). 

Alleged inadequacy of the investigation: The - still pending - investigation into the 
disappearance of Hasan Kaya had been handled by five different departments. 
Although two autopsies had been performed on the body of the victim, their 
conclusions showed that they had been superficial. No investigation had been 
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conducted at the scene of the crime where the bodies had been found or at the 
place where the car had been parked, or concerning how the victims had been 
transported to the place at which they had been found, a journey which had 
involved stopping at a series of checkpoints along the route. All the allegations of 
involvement by the security forces and by contra-guerrillas in the murder had been 
made by witnesses and by the press. The steps taken pursuant to those leads had 
been limited and superficial, if not contradictory. The alleged sighting in the 
company of gendarmes of a wanted terrorist who had claimed participation in the 
killings had not been pursued. Lastly, there had been delays in the investigation. 
Notwithstanding the workload facing public prosecutors in the region at the 
material time, the investigation had not been conducted with the diligence and 
determination necessary to solve the murders and provide a realistic prospect of 
arresting the perpetrators. In addition, by entrusting the case to the National 
Security Courts, the authorities had at the outset treated the case as a terrorist 
or separatist offence. 
Conclusion: violation (unanimously). 

(2) Article 3: Since the authorities had known or ought to have known that Hasan 
Kaya's life was at risk, they should not only have protected him but also prevented 
any possible ill-treatment. The State was thus liable for the t reatment inflicted on 
him between the time of his disappearance and that of his death. The medical 
evidence available did not enable the Court to establish that the suffering 
endured by Hasan Kaya had been of the extreme seriousness and cruelty such as 
to justify the description "torture". There was, however, no doubt that Hasan Kaya 
had endured inhuman and degrading treatment, whether caused intentionally or 
otherwise. It was not necessary to examine separately under Article 3 the alleged 
deficiencies in the investigation. 

Conclusion: violation (six votes to one). 
(3) Article 13: Given the fundamental importance of the protection of the right to 
life, Article 13 required, in addition to the payment of compensation where 
appropriate, a thorough and effective investigation capable of leading to the 
identification and punishment of those responsible and including effective access 
for the complainant to the investigation procedure. The lack of certainty as to the 
involvement of the security forces in the murder did not preclude the complaint in 
relation to Article 2 from being an arguable one for the purposes of Article 13. 
Once it had been established that the applicant's brother had been unlawfully 
killed, the complaint submitted was "arguable". The requirement of an effective 
criminal investigation laid clown in Article 13 went further than the obligation 
under Article 2 to conduct an investigation. Since the applicant had been denied 
an effective remedy to have the circumstances of his brother's death examined, he 
had been unable to have access to any other remedies at his disposal, including a 
claim for compensation. 

Conclusion: violation (six votes to one). 
(4) Practice of infringing Articles 2, 3 and 13: Having regard to the conclusions in 
respect of Articles 2 and 13, the Court did not find it necessary to determine 
whether the failings identified were part of a practice adopted by the authorities. 
(5) Article 14: The applicant alleged that his brother had been killed because of 
his Kurdish origin and his presumed political opinions. Those complaints arose out 
of the same facts as those considered under Articles 2 and 13. 
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Conclusion: not necessary to examine (unanimously). 
Article 41: The Court awarded the applicant compensation for non-pecuniary 
damage to be held by him for his brother's heirs. It also awarded him 
compensation for the non-pecuniary damage which he had himself suffered and a 
sum in reimbursement of his costs and expenses. 
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I n t h e c a s e o f M a h m u t Kaya v. T u r k e y , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (First Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
Mrs E. PALM, President, 
M r J . CASADEVALL, 
M r L. FERRARI BRAVO, 
M r B . ZUPANCIC, 
Mrs W . THOMASSEN, 
M r R. MARXISTS,judges, 
M r F. GÖLCÜKLÜ, ad hoc judge, 

and M r M. O'BOYLE, Section Registrar, 
H a v i n g de l i be r a t ed in p r iva te on 18 J a n u a r y a n d 7 M a r c h 2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t by the E u r o p e a n C o m m i s s i o n of 
H u m a n R i g h t s (" the C o m m i s s i o n " ) on 8 M a r c h 1999, w i th in the t h r e e -
m o n t h per iod laid down by fo rmer Art ic les 32 § 1 a n d 47 of the 
Conven t ion for the P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) . It o r ig ina t ed in an appl ica t ion (no. 22535/ 
93) aga ins t the Repub l i c of T u r k e y lodged wi th t he C o m m i s s i o n u n d e r 
fo rmer Ar t ic le 25 by a T u r k i s h na t iona l , M r M a h m u t Kaya , on 20 Augus t 
1993. 

T h e appl ica t ion conce rned the app l i can t ' s a l lega t ions t h a t his b ro the r , 
D r H a s a n Kaya , was k idnapped , t o r t u r e d and killed by or wi th the 
connivance of S t a t e a g e n t s a n d tha t t h e r e was no effective inves t iga t ion 
or r e m e d y for his c o m p l a i n t s . T h e app l i can t re l ied on Art ic les 2, 3 , 13 
and 14 of t h e Conven t ion . 

T h e C o m m i s s i o n dec la red the appl ica t ion admiss ib le on 9 J a n u a r y 
1995. In its repor t of 23 O c t o b e r 1998 ( former Art ic le 31 of the 
C o n v e n t i o n ) , it expressed the opinion t h a t t h e r e had been a violat ion of 
Art ic le 2 (unan imous ly ) and Art ic le 3 ( twenty-six votes to two) , a n d tha t 
no s e p a r a t e i ssue a rose u n d e r Art ic le 14 ( u n a n i m o u s l y ) ' . 

2. Fol lowing the e n t r y in to force of Protocol No. 11 to the Conven t ion 
on 1 N o v e m b e r 1998, and in accordance with the provisions of Art ic le 5 § 4 
t he reo f r ead in conjunct ion wi th Rules 100 § 1 and 24 § 6 of t he Rules of 
C o u r t , a pane l of the G r a n d C h a m b e r dec ided on 31 M a r c h 1999 t h a t the 
case would be e x a m i n e d by a C h a m b e r cons t i t u t ed wi th in one of the 
Sect ions of the C o u r t . 

1. Note by the Registry. T h e r e p o r t is o b t a i n a b l e f rom t h e R e g i s t r y . 
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3. In acco rdance wi th Rule 52 § 1, the P r e s i d e n t of t he C o u r t , 
M r L. W i l d h a b e r , ass igned the case to the Fi rs t Sect ion . T h e C h a m b e r 
cons t i t u t ed wi th in t h a t Sect ion included ex officio M r R. T ü r m e n , t h e 
j u d g e e lec ted in respec t of T u r k e y (Article 27 § 2 of t he C o n v e n t i o n and 
Rule 26 § 1 (a)) a n d M r s E . P a l m , P r e s i d e n t of the Section (Rule 26 § 1 
(a) ) . T h e o t h e r m e m b e r s d e s i g n a t e d by t h e l a t t e r to c o m p l e t e t he 
C h a m b e r were M r J . Casadeva l l , M r L. F e r r a r i Bravo, M r B. Zupanc ic , 
M r s W. T h o m a s s e n a n d M r R. M a r u s t e (Rule 26 § 1 (b) ) . 

4. S u b s e q u e n t l y M r T ü r m e n w i t h d r e w from s i t t ing in t he C h a m b e r 
(Rule 28) . T h e T u r k i s h G o v e r n m e n t (" the G o v e r n m e n t " ) accordingly 
appo in t ed M r F. Gölciiklü to sit as an ad hoc j u d g e (Article 27 § 2 of t h e 
Conven t i on a n d Rule 29 § 1). 

5. O n 14 S e p t e m b e r 1999 the C h a m b e r dec ided to hold a hea r ing . 
6. P u r s u a n t to Rule 59 § 3 t he P re s iden t of t he C h a m b e r invited the 

pa r t i e s to s u b m i t m e m o r i a l s . T h e R e g i s t r a r received the G o v e r n m e n t ' s 
and the app l i can t ' s m e m o r i a l s on 25 A u g u s t a n d 3 S e p t e m b e r 1999 
respect ively. 

7. A h e a r i n g took place in publ ic in the H u m a n Righ t s Bui ld ing , 
S t r a sbou rg , on 18 J a n u a r y 2000. 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r §.ALPASLAN, Co-Agent, 
M s Y . KAYAALP, 
M r B. CALISKAN, 
M r S. YÜKSEL, 
M r E . GENEL, 
Ms A . EMÜLER, 
M r N. GÜNGÖR, 
M r E . HOQAOGLU, 
M s M. GULSEN, Advisers; 

(b) for the applicant 
M s F. HAMPSON, 
M s R. YAI.CINDAG, 
M s C. AYDIN, Counsel. 

T h e C o u r t h e a r d add re s se s by Ms H a m p s o n a n d M r Alpas lan . 



MAHMUT KAYA v. TURKEY JUDGMENT 159 

T H E F A C T S 

L T H E C I R C U M S T A N C E S O F T H E CASE 

A. E v e n t s p r e c e d i n g t h e d i s a p p e a r a n c e o f H a s a n Kaya a n d 
M e t i n C a n 

8. D r H a s a n Kaya , the app l i can t ' s b r o t h e r , p rac t i sed med ic ine in 
sou th -eas t T u r k e y . F r o m N o v e m b e r 1990 to May 1992, he had worked in 
§ i rnak . H e had t r e a t e d d e m o n s t r a t o r s in jured in c lashes wi th t h e secur i ty 
forces d u r i n g the Nevroz (Kurd i sh New Yea r ) ce lebra t ions . Fol lowing this , 
he was t r a n s f e r r e d from § i rnak to Elazig. H e had told F a t m a C a n , t he wife 
of his fr iend M e t i n C a n , t h a t he h a d b e e n t h r e a t e n e d in § i r n a k and pu t 
u n d e r cons ide rab le p r e s s u r e . 

9. In Elazig, H a s a n Kaya worked in a h e a l t h c e n t r e . H e m e t of ten wi th 
his friend M e t i n C a n , w h o was a lawyer and P re s iden t of t he Elazig 
H u m a n Righ t s Associa t ion ( H R A ) . M e t i n C a n had b e e n r e p r e s e n t i n g 
pe r sons su spec t ed of be ing m e m b e r s of the PICK ( W o r k e r s ' P a r t y of 
K u r d i s t a n ) . H e had told his wife F a t m a C a n t h a t he had received t h r e a t s 
and t h a t a n official had w a r n e d h im t h a t s teps had been p l anned aga ins t 
h im . Accord ing to §c r a f e t t i n O z c a n , w h o worked a t t he H R A , M e t i n C a n 
had also b e e n subjec ted to t h r e a t s because of t he a t t e m p t s he had m a d e to 
improve condi t ions in Elazig Pr ison. T h e police had car r ied out a search a t 
the Elazig H R A , as they had at o t h e r H R A offices in t he sou th -eas t . 

10. In D e c e m b e r 1992 Bira Z o r d a g , who had lived in Elaz ig unt i l 
O c t o b e r 1992, was t a k e n in to d e t e n t i o n by police officers in A d a n a and 
t r a n s f e r r e d to Elazig, w h e r e he was i n t e r r o g a t e d to find out w h a t he 
knew a b o u t t he P K K . H e was asked w h e t h e r two doctors in Elazig, one 
of w h o m was H a s a n Kaya , had been t r e a t i n g w o u n d e d m e m b e r s of the 
PKK. A t h r e a t was m a d e t h a t H a s a n K a y a would be p u n i s h e d . H e was 
also a s k e d abou t lawyers , pa r t i cu l a r ly M e t i n C a n . O n his r e l ease , Bira 
Z o r d a g vis i ted t he Elazig H R A a n d told §e ra f e t t i n O z c a n a n d Me t in 
C a n w h a t had occur red . 

11. At C h r i s t m a s 1992 H a s a n Kaya told t he appl ican t t h a t he felt t h a t 
his life was in d a n g e r . H e believed t h a t the police were m a k i n g r e p o r t s on 
h im a n d keep ing h im u n d e r surve i l lance . At a r o u n d the s a m e t ime , 
M e t i n C a n told the app l i can t t h a t his flat had been sea rched while he 
was out a n d t h a t he t h o u g h t he was u n d e r surve i l lance . 

12. O n or abou t 20 F e b r u a r y 1993, two m e n c a m e to t he block of flats 
w h e r e M e t i n C a n lived. T h e y r a n g the doorbe l l s of S i i leyman T u r s u m and 
A h m e t O y g e n , ask ing for M e t i n C a n . W h e n M e t i n and F a t m a C a n got 
h o m e l a t e r t h a t n igh t , t hey received a t e l e p h o n e call. T h e cal lers said 
t h a t t hey h a d b e e n to t he flat ea r l i e r a n d w a n t e d to come a n d see Me t in 
C a n i m m e d i a t e l y . M e t i n C a n told t h e m to c o m e to his office t he nex t day. 
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13. O n 21 F e b r u a r y 1993, af ter receiving a p h o n e call at his office, 
M e t i n C a n m e t two m e n in a coffee house . § e r a f e t t i n O z c a n was also 
p r e s e n t . T h e m e n said t h a t t h e r e was a w o u n d e d m e m b e r of t h e P K K 
h idden ou t s ide town. M e t i n C a n took the m e n back to his flat a n d cal led 
H a s a n K a y a on the t e l e p h o n e . H a s a n Kaya a r r ived at t he flat. It was 
a r r a n g e d tha t the two m e n would t ake t he w o u n d e d m a n to Yaz ikonak , a 
village ou t s ide Elazig , a n d t h a t they would call w h e n they were ready . T h e 
two m e n left. At abou t 7 p .m. , t h e r e was a phone call. M e t i n C a n left wi th 
H a s a n Kaya , who was ca r ry ing his medica l bag . M e t i n C a n told his wife 
t h a t t hey would not be long. T h e y drove off in t he car of H a s a n Kaya ' s 
b r o t h e r . 

14. M e t i n C a n a n d H a s a n Kaya did not r e t u r n tha t n ight . At abou t 
12 noon or 1 p .m. on 22 F e b r u a r y 1993, F a t m a C a n received a p h o n e call. 
T h e speake r sounded like one of t he m e n who had c o m e to t he flat. H e said 
t h a t M e t i n and his friend had been killed. F a t m a C a n and § e r a f e t t i n 
O z c a n went to the Secur i ty D i r e c t o r a t e to r e p o r t t h a t M e t i n C a n a n d 
H a s a n Kaya were miss ing . N e i t h e r told t he police abou t the m e e t i n g of 
M e t i n C a n wi th t he two m e n or t he de ta i l s of events p r e c e d i n g the 
d i s a p p e a r a n c e . N o r did F a t m a C a n m e n t i o n those de ta i l s w h e n she m a d e 
a s t a t e m e n t to t he public p rosecu to r t h a t day. 

B. I n v e s t i g a t i o n i n t o t h e d i s a p p e a r a n c e 

15. By not i f icat ion of 22 F e b r u a r y 1993 the Elazig governor i n fo rmed 
al l t he o t h e r governors in t he s t a t e of e m e r g e n c y region of t he 
d i s a p p e a r a n c e of M e t i n C a n and H a s a n Kaya, r e q u e s t i n g t h a t they a n d 
t he i r car be located. 

16. At abou t 6 p .m. on 22 F e b r u a r y 1993 H a k k i O z d e m i r not iced a car 
p a r k e d suspiciously oppos i te his office in Yaz ikonak a n d r e p o r t e d it to t he 
police. It was t he car be long ing to H a s a n Kaya ' s b r o t h e r . T h e police 
s ea r ched the car , f i nge rp r in t ed a n d p h o t o g r a p h e d it. 

T h a t evening , police officers took s t a t e m e n t s from the ne ighbour s in 
M e t i n C a n ' s block of flats. 

17. F u r t h e r s t r a n g e calls were m a d e to t he M e t i n C a n fiat. O n 
23 F e b r u a r y 1993 M e t i n C a n ' s n e p h e w a n s w e r e d the p h o n e . A pe r son 
c l a imed t h a t M e t i n C a n a n d H a s a n K a y a were still alive a n d t h a t they 
would re lease t he former . H e said t h a t M e t i n would not go to E u r o p e a n d 
would con t inue t he s t rugg le . 

18. O n 23 F e b r u a r y 1993 at abou t 10 p .m. , a b a g was found outs ide t he 
S H P (People ' s Social D e m o c r a t i c Pa r ty ) bu i ld ing in Elazig . It c o n t a i n e d 
two pa i r s of old shoes . O n 24 F e b r u a r y 1993 one pa i r of shoes was 
recognised by T e k i n C a n as be long ing to his b r o t h e r M e t i n C a n . Hi iseyin 
K a y a s t a t e d t h a t t he o t h e r pai r did not be long to his b r o t h e r , H a s a n Kaya. 
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O n t h e s a m e day t h e public p rosecu to r ob t a ined an o r d e r from the 
Elazig M a g i s t r a t e s ' C o u r t for t he t e l e p h o n e a t M e t i n C a n ' s flat to be 
m o n i t o r e d in o r d e r to identify t he pe r sons m a k i n g t h r e a t e n i n g calls. 

A h m e t Kaya lodged a pe t i t ion wi th t he Elaz ig governor t h a t day 
r e q u e s t i n g t h a t s teps be t a k e n to find his son H a s a n Kaya. 

19. O n 22-23 F e b r u a r y 1993 F a t m a C a n and §e ra f e t t i n O z c a n 
t rave l led to A n k a r a , w h e r e they a p p e a l e d to t he M i n i s t e r of t he In t e r io r 
for M e t i n C a n to be found. F a t m a C a n r e t u r n e d to Elazig on 27 F e b r u a r y 
1993. 

20. At abou t 11.45 a .m. on 27 F e b r u a r y 1993 it was r e p o r t e d t h a t two 
bodies h a d b e e n found u n d e r the D i n a r b r idge , abou t 12 k m outs ide 
Tunce l i . T h e bodies were identif ied as be ing those of H a s a n Kaya and 
M e t i n C a n . Two c a r t r i d g e s were found at the scene . T h e bodies did not 
have shoes on a n d t h e r e was not m u c h blood on t h e g r o u n d . T h e 
app l ican t a n d o t h e r m e m b e r s of t he family a r r ived a t the locat ion and 
saw the bodies . 

C. I n v e s t i g a t i o n i n t o t h e d e a t h s 

2 1 . An au topsy was ca r r i ed out at abou t 4.25 p .m. on 27 F e b r u a r y 1993 
at t he Tunce l i S t a t e Hosp i t a l m o r g u e . T h e au topsy r epo r t no ted t h a t bo th 
m e n h a d been shot in t h e h e a d a n d had the i r h a n d s t ied. N o t r ace of 
violence or blow was observed on H a s a n Kaya ' s body. As for M e t i n C a n , it 
was no ted t h a t his nose had h a e m o r r h a g e d , t h e r e was a wound in his lip 
and some t e e t h were miss ing , t h e r e were b ru i ses a r o u n d his neck, on t he 
knees a n d on the torso and a b d o m e n . M a c e r a t i o n was observed on the 
feet. It was n o t e d t h a t t h e r e was no t r ace of violence or blow. An 
a d d e n d u m was a t t a c h e d by the doc to r s who h a d ca r r i ed out the 
e x a m i n a t i o n to t he effect t h a t a b ru i se on the r igh t eyebrow m i g h t have 
b e e n caused by a blow. It was e s t i m a t e d t h a t d e a t h had occu r red fou r t een 
to s ix t een hour s previously. 

22. A second au topsy was ca r r i ed ou t on 28 F e b r u a r y 1993 at about 
1.05 a .m. 

T h e app l ican t ident i f ied t he body of his b r o t h e r , H a s a n Kaya . T h e 
r e p o r t desc r ibed the bul le t en t ry and exit holes to the h e a d . It s t a t e d tha t 
the r ight ear and ad jacen t a r e a were m a r k e d wi th ecchymoses which could 
be exp la ined by p r e s s u r e on the body. T h e r e were ecchymoses a r o u n d the 
nail bases on t h e left h a n d ; c i rcu lar m a r k s a r o u n d bo th wr is t s , which 
m i g h t have been caused by the h a n d s be ing bound by wi re ; a 1 by 0.5 cm 
ecchymosis on t he r ight knee ; a 2 by 1 cm l ight yellow ecchymosis on the 
i nne r lower f rontal reg ion of t he r igh t knee ; a 0.7 cm wide ecchymosis on 
t he left ank le ; 0.5 cm wide e p i d e r m a l s c ra t ches on the left ank le ; cyanosis 
in t he toe bases on bo th feet a n d a t h l e t e ' s foot on bo th feet , especially on 
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the soles and the left sides of t he feet , p robably caused by r e m a i n i n g in 
w a t e r and snow for l eng thy per iods . T h e torso of the body was free from 
any blow, w o u n d , b u r n or f i r ea rm injury save those n o t e d above. T h e cause 
of d e a t h was b r a in d a m a g e and h a e m o r r h a g e of t he b r a in t i ssues d u e to 
the bul le t wound . A classical au topsy was not necessary . 

Hi iseyin C a n ident if ied the body of his n e p h e w M e t i n C a n . T h e repor t 
desc r ibed n u m e r o u s m a r k s and injuries to t he body. T h e s e inc luded 
bru i ses a n d sc ra t ches on the face a n d head , a t e a r in the lip, b ru i s ing 
a r o u n d the neck, bone d a m a g e to the j a w and miss ing t e e t h , m a r k s on 
the wr is t s indicat ive of be ing bound , bru ises on the knees a n d cyanosis on 
bo th feet a n d toes . T h e bru i ses a n d sc ra tches on the fo rehead , nose and 
u n d e r t he r ight eye were t h o u g h t to have been caused by b lun t 
i n s t r u m e n t s (for e x a m p l e , a s tone or a stick) and the lesions on the neck 
by s t r ing , rope or cable . Th i s m i g h t have occur red i m m e d i a t e l y before 
d e a t h and from the appl ica t ion of force for shor t pe r iods . T h e s e wounds 
would not have caused d e a t h . D e a t h r e su l t ed from b ra in d a m a g e and 
b r a in h a e m o r r h a g e . 

D e a t h was e s t i m a t e d as hav ing occur red wi th in t he previous twenty-
four hou r s . 

23 . O n 1 M a r c h 1993 the Tunce l i province cen t r a l g e n d a r m e r i e 
c o m m a n d e r sent t he Tunce l i publ ic p rosecu to r a n inc ident r epor t d a t e d 
27 F e b r u a r y 1993 a n d a ske tch m a p of t he locat ion of t he bodies . 

O n 2 M a r c h 1993 the Tunce l i publ ic p rosecu to r sen t t he two ca r t r i dges 
found at t he scene for ball ist ics e x a m i n a t i o n . 

O n 8 M a r c h 1993 the Elazig public p rosecu to r took a fu r the r s t a t e m e n t 
f rom F a t m a C a n conce rn ing the d i s a p p e a r a n c e of he r h u s b a n d . She 
m e n t i o n e d tha t he r h u s b a n d had told he r t h a t he t h o u g h t the police were 
following h im and t h a t the i r flat had been sea rched w h e n they w e r e out . 
She said t h a t h e r h u s b a n d had been invited to go to G e r m a n y . She had 
asked him to res ign as p r e s iden t of the H R A m a n y t i m e s a n d he had said 
t h a t he would. 

24. O n 11 M a r c h 1993 the Elazig publ ic p r o s e c u t o r issued a decis ion of 
non- jur isd ic t ion , t r a n s f e r r i n g t he file to Tunce l i w h e r e t he bodies had 
b e e n found. 

25. O n 18 M a r c h 1993 A h m e t Kaya sent a pe t i t i on to t he public 
p rosecu to r giving in fo rma t ion which he had h e a r d abou t t he even t s . Th i s 
s t a t e d t h a t his son had been seen be ing t a k e n in to cus tody at Yaz ikonak by 
police officers in civilian c lo thes ca r ry ing walk ie - ta lk ies . T h e car in which 
they t ravel led h a d s topped a t a pe t ro l s t a t ion , w h e r e t he officers had 
m e n t i o n e d tha t they w e r e t a k i n g the lawyer a n d doc tor for i n t e r r o g a t i o n . 
F u r t h e r , d u r i n g a conversa t ion at H o z a t involving a j u d g e and a lawyer 
called I smai l , a police officer had said t h a t C a n a n d K a y a had been t a k e n 
to t he Tunce l i Secur i ty D i r e c t o r a t e . 
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26. In a pe t i t ion d a t e d 19 M a r c h 1993 to the P e r t e k publ ic p rosecu to r , 
A h m e t Kaya r e c o u n t e d a n inc ident which he had h e a r d had occu r r ed in a 
P e r t e k bee r house on 15 M a r c h 1993. At abou t 8 p .m. , d u r i n g a television 
p r o g r a m m e on con t ra -gue r r i l l a s , a m a n cal led Yusuf Geyik, n i c k n a m e d 
Bozo, had a n n o u n c e d : "... W e kil led H a s a n Kaya a n d t h e lawyer M e t i n 
C a n . " W h e n t h e people in the b e e r house a t t a c k e d h im, he had pul led 
ou t a gun . H e had called for he lp on his walkie- ta lk ie a n d g e n d a r m e s had 
c o m e to t ake h im away. 

27. O n 31 M a r c h 1993 the Tunce l i publ ic p rosecu to r issued a decision 
of non- jur isd ic t ion conce rn ing the kill ing of H a s a n K a y a a n d M e t i n C a n by 
u n k n o w n p e r p e t r a t o r s . As he cons idered t h a t t he c r i m e fell w i th in t he 
scope of t he legis lat ion on the s t a t e of emergency , he t r a n s f e r r e d t he file 
to t he Kayser i N a t i o n a l Secur i ty C o u r t p rosecu to r . 

28 . O n 6 Apri l 1993, following a r e q u e s t by the P e r t e k public-
p rosecu to r s u m m o n i n g Yusuf Geyik, t he P e r t e k chief of police informed 
the p rosecu to r t h a t t h e r e was no such pe r son in the i r d i s t r ic t . 

29. O n 12 Apri l 1993 a s t a t e m e n t was t a k e n by the H o z a t public 
p r o s e c u t o r from the lawyer I smai l Kele§, who den ied t h a t he had 
h e a r d any police officer give i n fo rma t ion abou t t he m u r d e r s of Kaya 
a n d C a n . 

30. O n 13 Apri l 1993 A h m e t K a y a s u b m i t t e d a fu r the r pe t i t ion to 
the Tunce l i publ ic p rosecu to r . H e s t a t e d t h a t C a n a n d K a y a had been 
seen t a k e n by police officers at Yaz ikonak a n d t h a t t he car h a d s topped 
a t a pe t ro l s t a t ion w h e r e t he pe t ro l a t t e n d a n t had recogn ised and 
spoken to C a n , who h a d said they were be ing t a k e n s o m e w h e r e by the 
officers. T h e pe t i t ion po in ted ou t t h a t t h e two m e n had been t a k e n 
138 k m t h r o u g h e ight official checkpo in t s a n d the c i r c u m s t a n c e s 
ind ica ted t h a t t h e S t a t e a u t h o r i t i e s were involved. It s t a t e d tha t a 
compla in t was be ing lodged aga ins t t he governor , t h e chief of police 
and the Min i s t e r of t he In t e r io r . 

3 1 . A r epo r t d a t e d 14 Apri l 1993 by the H o z a t police in formed the 
H o z a t publ ic p rosecu to r t h a t A h m e t Kaya ' s a l lega t ion had been 
inves t iga ted . T h e inves t iga t ion disclosed t h a t no H o z a t police officer had 
m a d e a s t a t e m e n t a l leg ing t h a t C a n and Kaya had b e e n held at Tunce l i 
Secur i ty D i r e c t o r a t e . 

32. O n 29 Apri l 1993 the P e r t e k public p rosecu to r i n s t r u c t e d the 
P e r t e k chief of police to s u m m o n the m a n a g e r s of t he b e e r house and 
r e q u e s t e d in fo rma t ion from the P e r t e k dis t r ic t g e n d a r m e r i e c o m m a n d 
conce rn ing the a l l ega t ion t h a t a non-commiss ioned officer ( N C O ) had 
t a k e n Yusuf Geyik from the bee r house . 

33 . O n 4 M a y 1993 the P e r t e k chief of police in fo rmed the public 
p rosecu to r t h a t , while it was r e p o r t e d t h a t Yusuf Geyik h a d b e e n seen in 
t h e a r e a and had s tayed a t t he d is t r ic t g e n d a r m e r i e h e a d q u a r t e r s , his 
w h e r e a b o u t s w e r e u n k n o w n . 
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In a s t a t e m e n t t a k e n by the publ ic p rosecu to r on 4 M a y 1993 Hiiseyin 
Kaykag, who r a n the P e r t e k beer house , s t a t e d t h a t on 15 M a r c h a m a n he 
knew as Bozo c la imed t h a t he a n d o the r s had killed C a n a n d Kaya . H e had 
t a lked on the r ad io and a N C O had c o m e to pick h im up . H e had not seen 
the o t h e r people in t he b e e r house a t t a c k i n g Bozo or Bozo d r a w i n g a gun . 
In a s t a t e m e n t , also of 4 M a y 1993, Ali K u r t , a w a i t e r a t t h e bee r house , 
a g r e e d wi th t he s t a t e m e n t m a d e by Hiiseyin Kaykac . 

By l e t t e r d a t e d 5 M a y 1993, the P e r t e k dis t r ic t g e n d a r m e r i e 
c o m m a n d e r in fo rmed the public p rosecu to r t h a t he was not aware of t he 
inc ident a t t he bee r house and t h a t no ass i s tance h a d been r e q u e s t e d from 
a bee r house . No N C O had b e e n involved. 

34. O n 22 J u l y 1993 the Kayser i N a t i o n a l Secur i ty C o u r t p r o s e c u t o r 
issued a decision of non- jur isd ic t ion , t r a n s f e r r i n g the fde to t he E r z i n c a n 
Na t iona l Secur i ty C o u r t p rosecu to r . 

35. O n 3 S e p t e m b e r 1993 M e h m e t Gi i lmez , P r e s i d e n t of t he Tunce l i 
H R A , a n d Ali D c m i r , a lawyer, sent t he Elaz ig publ ic p rosecu to r a copy of 
an ar t ic le in the 26 A u g u s t issue of t he n e w s p a p e r Aydinhk which s t a t e d 
t h a t a spec ia l -opera t ions officer had identif ied the ki l lers , inter alia, of 
H a s a n Kaya and M e t i n C a n as be ing A h m e t D e m i r , known as "Saka l l i " 
(" the B e a r d " ) , and M e h m e t Yazic iougl lar i , who were con t r a -gue r r i l l a s 
pa id by the S t a t e a n d respons ib le for mos t of the kill ings in t he a r ea . 

W h e n s u m m o n e d to give fu r the r e x p l a n a t i o n s , Ali D e m i r , in a 
s t a t e m e n t to t he publ ic p rosecu to r of 12 O c t o b e r 1993, said t h a t he did 
not persona l ly know " A h m e t D e m i r " bu t b e t w e e n 1988 and 1992 w h e n he 
was C h a i r m a n of the S H P in Tunce l i he had received c o m p l a i n t s t h a t " the 
B e a r d " was ca r ry ing ou t a t t a c k s a n d was assoc ia t ing wi th the secur i ty 
forces. 

36. O n 14 O c t o b e r 1993 the Tunce l i publ ic p rosecu to r , inter alia, 
i n s t r u c t e d t he police to locate a n d s u m m o n M e h m e t Yaziciougl lar i . T h e 
police rep l ied on 18 O c t o b e r 1993 t h a t they could not find h im. 

37. Fol lowing a n in s t ruc t ion by the E rz incan N a t i o n a l Secur i ty C o u r t 
p rosecu to r of 8 N o v e m b e r 1993, t h e P e r t e k publ ic p rosecu to r took a 
fu r the r s t a t e m e n t from Ali K u r t on 17 N o v e m b e r 1993 which conf i rmed 
t h a t he had h e a r d a m a n cal l ing h imse l f Bozo claim to have killed C a n and 
Kaya. Bozo h a d spoken in to a r ad io a sk ing for t he r e g i m e n t c o m m a n d e r , 
and t h r e e m e n had t a k e n h im away. H e exp la ined t h a t Hiiseyin Kaykac 
had moved to Tunce l i . 

O n 6 Apri l 1994 t h e Elazig public p rosecu to r took a s t a t e m e n t from 
Hiiseyin Kaykac which conf i rmed his ear l ie r s t a t e m e n t . It s t a t e d t h a t 
Bozo h a d t r i ed to con tac t t he r e g i m e n t c o m m a n d e r on his rad io and 
w h e n he could not ge t t h r o u g h he h a d cal led t he P e r t e k dis t r ic t 
g e n d a r m e r i e h e a d q u a r t e r s a sk ing for t h e m to come and get h im. H e said 
two N C O s , M e h m e t a n d Ali, h a d a r r ived wi th a n o t h e r N C O in civilian 
c lo thes , whose n a m e he did not know. 
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38. O n 11 N o v e m b e r 1993 t h e Tunce l i publ ic p r o s e c u t o r issued 
a n o t h e r in s t ruc t ion to the Tunce l i police to b r ing Yaz ic ioug l l an and 
A h m e t D e m i r to his office. O n 6 D e c e m b e r 1993 the police r e p o r t e d tha t 
t h e y had not found the i r add re s se s a n d t h a t t hey were not known in the i r 
ju r i sd ic t ion . 

39. O n 31 J a n u a r y 1994 H a l e Soysu, t he ed i to r of Ajdinhk, lodged a 
pe t i t ion wi th t he I s t anbu l publ ic p rosecu to r , which was fo rwarded to the 
Tunce l i publ ic p rosecu to r . Th i s ident i f ied M a h m u t Yi ld i r im as one of the 
p e r p e t r a t o r s of the m u r d e r of H a s a n Kaya and M e t i n C a n as well as o t h e r 
kil l ings. It was based on in fo rma t ion received from a Major C e m Ersever , 
which had b e e n the basis of a ser ies of a r t ic les in the n e w s p a p e r from 19 to 
30 J a n u a r y 1994. 

40. O n 2 F e b r u a r y 1994 t h e Erz incan Na t iona l Secur i ty C o u r t 
p r o s e c u t o r in formed the P e r t e k public p rosecu to r t h a t t h e r e were 
d i sc repanc ies in the in fo rmat ion provided by the P e r t e k police and the 
P e r t e k g e n d a r m e r i e and t h a t since t he g e n d a r m e s migh t be impl ica ted , 
t he publ ic p rosecu to r should conduc t a n inqui ry in to t h e d i sc repanc ies 
himself. 

4 1 . O n t h e s a m e day the E rz incan N a t i o n a l Secur i ty C o u r t p rosecu to r 
r e q u e s t e d t h a t t he t ape a n d t r a n s c r i p t of a television p r o g r a m m e be 
ob ta ined , d u r i n g which an Aydinhk c o r r e s p o n d e n t had ta lked abou t Major 
C e m Ersever . 

42. In a pe t i t ion d a t e d 14 F e b r u a r y 1994 to the Elaz ig public 
p rosecu to r , A h m e t Kaya re fe r red to Aydinhk, t he television p r o g r a m m e 
a n d Sone r Yalgin 's book The Confessions of Major Cem Ersever as disclosing 
t h a t M a h m u t Yi ld i r im was the p l a n n e r and p e r p e t r a t o r of the C a n and 
Kaya m u r d e r s . H e s t a t e d t h a t Yi ld i r im had been a S t a t e employee for 
t h i r ty yea r s a n d c a m e from Elazig. In his s t a t e m e n t to t h e public 
p rosecu to r t h a t day, he said t h a t he did not know Yildir im persona l ly but 
in t he d is t r ic t he was ta lked abou t as having b e e n involved in such 
inc idents . 

43 . O n 14 F e b r u a r y 1994 the Elazig public p rosecu to r r e q u e s t e d 
t he Elaz ig police to inves t iga te the a l l ega t ions m a d e conce rn ing 
M a h m u t Yi ld i r im. 

44. By l e t t e r d a t e d 17 F e b r u a r y 1994, t he P e r t e k publ ic p rosecu to r 
in formed the E rz incan publ ic p rosecu to r t h a t Yusuf Geyik was known 
to have b e e n a m e m b e r of a Marx i s t -Len in i s t o r g a n i s a t i o n a n d had 
been ident if ied as be ing involved in an a r m e d a t t a c k on a van and a 
robbery . An a r r e s t w a r r a n t h a d b e e n i ssued aga ins t h i m on 28 M a r c h 
1990, but w i t h d r a w n by the E r z i n c a n N a t i o n a l Secur i ty C o u r t on 
4 N o v e m b e r 1991. 

45 . By a pe t i t i on d a t e d 21 F e b r u a r y 1994 to t he Elaz ig public 
p rosecu to r , Anik C a n , the f a the r of M e t i n C a n , filed a compla in t aga ins t 
M a h m u t Yi ld i r im, who was said in t he press a n d in books to have killed his 
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son. H e s t a t e d tha t Y d d i r i m ' s h o m e addres s was No. 13 P a n c a r h Sokak 
a n d tha t he worked a t Elaz ig F e r r a k r o m . 

T h e police r e p o r t e d on 25 F e b r u a r y 1994 t h a t M a h m u t Y i l d i n m had 
left his a d d r e s s fifteen to twen ty days previously a n d t h a t his p r e s e n t 
w h e r e a b o u t s were u n k n o w n . In a fu r the r r epo r t d a t e d 11 Apri l 1994, t he 
police s t a t e d t h a t he was still not to be found a t his a d d r e s s . T h e publ ic 
p rosecu to r was so in formed . 

46. O n 11 M a y 1994 the Erz incan N a t i o n a l Secur i ty C o u r t 
p rosecu to r received t he t ape and t r ansc r ip t of the television 
p r o g r a m m e which r e c o u n t e d Sone r Yalcin 's in terviews wi th Major 
C e m Ersever a n d inc luded t h a t j o u r n a l i s t ' s c la im t h a t A h m e t D e m i r , 
known as "Ye§il", who was well known to t he police a n d g e n d a r m e s , 
had killed M e t i n C a n a n d H a s a n Kaya . 

47. O n 25 May 1994 the Erz incan Na t iona l Secur i ty C o u r t p r o s e c u t o r 
issued a decis ion of non- jur isdic t ion, t r an s f e r r i ng t he file to t he M a l a t y a 
Na t iona l Secur i ty C o u r t following the r e o r g a n i s a t i o n of ju r i sd ic t ion for 
Elazig and Tunce l i . 

48. O n 13 M a r c h 1995 t he Ma la tya Na t iona l Secur i ty C o u r t p r o s e c u t o r 
sent in s t ruc t ions to t he Bingol , Diyarbak i r , Elazig a n d Tunce l i p rosecu to r s 
for t he locat ion and a r r e s t of M a h m u t Y i l d i n m , t he loca t ion of O r h a n 
Oztürk, Idris A h m e t a n d M e s u t M e h m e t o g l u , who had b e e n n a m e d in 
n e w s p a p e r a r t ic les as hav ing been involved wi th "Ye§il" in con t r a ­
guer r i l l a m u r d e r s , inc lud ing those of C a n and Kaya , and the locat ion of 
M e h m e t Yazic iougl lar i a n d Yusuf Geyik. 

49. O n 17 M a r c h 1995 the d i r ec to r of D iya rbak i r E-Type Pr i son 
provided in fo rmat ion abou t O r h a n Oztiirk, Idris A h m e t a n d M e s u t 
M e h m e t o g l u , who had been m e m b e r s of t he P K K , had become 
confessors ' and h a d b e e n d e t a i n e d a t the pr i son for var ious per iods . 
O r h a n Oztiirk had been r e l eased on 18 F e b r u a r y 1993 a n d Idr is A h m e t 
on 16 D e c e m b e r 1992. Mesu t M e h m e t o g l u h a d b e e n re leased on 
8 J a n u a r y 1993 but r e d e t a i n e d at the pr i son on 26 S e p t e m b e r 1994 on a 
c h a r g e of homic ide r e l a t e d to an inc ident w h e r e M e h m e t §er i f Av§ar h a d 
al legedly been t a k e n from his shop by a g r o u p of m e n p u r p o r t i n g to t a k e 
h im in to cus tody, and l a t e r found shot dead . 

50. O n 28 M a r c h 1993 a s t a t e m e n t was t a k e n from M e h m e t 
Yaziciougl lar i , in which he den ied t h a t he h a d b e e n involved in t he 
kil l ings of M e t i n C a n a n d H a s a n K a y a a n d t h a t he did not know M a h m u t 
Y i l d i n m , O r h a n Oztürk, Idr is A h m e t or M e s u t M e h m e t o g l u . 

5 1 . O n 6 April 1995 M e s u t M e h m e t o g l u m a d e a s t a t e m e n t in pr ison to 
a public p rosecu to r . H e c o m p l a i n e d t h a t the p ress which s u p p o r t e d t he 

1. P e r s o n s w h o c o o p e r a t e w i t h t h e a u t h o r i t i e s a f t e r c o n f e s s i n g t o h a v i n g b e e n involved w i t h 
t h e P K K . 
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PICK were t a r g e t i n g h im a n d pub l i sh ing b iased ar t ic les aga ins t h im. 
A r o u n d 21 F e b r u a r y 1993 he h a d b e e n in A n t a l y a and , on h e a r i n g tha t 
his g r a n d f a t h e r had d ied , he h a d gone to H a z r o for two m o n t h s . 

52. O n 3 Apri l 1995 the g e n d a r m e s r e p o r t e d t h a t Yusuf Geyik was not 
to be found in his h o m e vil lage of Geyiksu. H e h a d left e ight to t en years 
previously. 

53 . In a r e p o r t d a t e d 7 Apr i l 1995 the police in fo rmed the Elazig public 
p rosecu to r , in r e sponse to a r e q u e s t to a p p r e h e n d M a h m u t Y i l d i n m , tha t 
t h e a d d r e s s given for h im, No . 13 P a n c a r h Sokak, did not exist and the 
bus iness a d d r e s s was not in t he i r ju r i sd ic t ion . In a r epo r t d a t e d 28 April 
1995, t he g e n d a r m e s r e p o r t e d t h a t they had inves t iga ted his add res s in 
the i r j u r i sd ic t ion but t ha t they had been u n a b l e to discover his 
w h e r e a b o u t s . 

II . MATERIAL B E F O R E T H E C O N V E N T I O N O R G A N S 

A. D o m e s t i c i n v e s t i g a t i o n d o c u m e n t s 

54. T h e c o n t e n t s of t he inves t iga t ion file were suppl ied to the 
C o m m i s s i o n . 

B. T h e S u s u r l u k r e p o r t 

55. T h e appl ican t provided the C o m m i s s i o n wi th a copy of t he so-
cal led "Susur luk r e p o r t " ' , p roduced at t he r eques t of t he P r i m e Min i s t e r 
by M r K u t l u Sava§, Vice -Pres iden t of the Board of Inspec to r s wi th in the 
P r i m e Min i s t e r ' s Office. After receiving the r epo r t in J a n u a r y 1998, the 
P r i m e Min i s t e r m a d e it avai lable to the public , a l t h o u g h eleven pages 
a n d ce r t a in a n n e x e s were wi thhe ld . 

56 . T h e i n t r o d u c t i o n s t a t e s t h a t t h e r e p o r t was not based on a 
jud ic i a l inves t iga t ion and did not cons t i t u t e a formal invest igat ive 
r e p o r t . It was i n t e n d e d for in fo rmat ion pu rposes and p u r p o r t e d to do 
no m o r e t h a n descr ibe c e r t a i n events which h a d occur red main ly in 
sou th -eas t T u r k e y and which t e n d e d to conf i rm the ex i s tence of 
unlawful dea l ings be tween poli t ical f igures, g o v e r n m e n t ins t i tu t ions 
a n d c l andes t ine g roups . 

1. S u s u r l u k w a s t h e s c e n e of a r o a d a c c i d e n t in N o v e m b e r 1996 invo lv ing a c a r in w h i c h a 
m e m b e r of p a r l i a m e n t , a f o r m e r d e p u t y d i r e c t o r of t h e I s t a n b u l s e c u r i t y s e r v i c e s , a n o t o r i o u s 
f a r - r i g h t e x t r e m i s t , a d r u g t r a f f i c k e r w a n t e d by I n t e r p o l a n d his g i r l f r i end h a d b e e n 
t r a v e l l i n g . T h e l a t t e r t h r e e w e r e k i l l ed . T h e fact t h a t t h e y h a d al l b e e n t r a v e l l i n g in t h e 
s a m e c a r h a d so s h o c k e d p u b l i c o p i n i o n t h a t it h a d b e e n n e c e s s a r y to s t a r t m o r e t h a n 
s i x t e e n j u d i c i a l i n v e s t i g a t i o n s a t d i f f e r e n t leve ls a n d a p a r l i a m e n t a r y i n q u i r y . 
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57. T h e r epo r t ana lyses a ser ies of events , such as m u r d e r s ca r r ied 
ou t u n d e r o r d e r s , the kill ings of wel l-known figures or s u p p o r t e r s of t he 
K u r d s and de l ibe ra t e ac t s by a g r o u p of " i n f o r m a n t s " supposedly serv ing 
the S t a t e , a n d conc ludes t h a t t h e r e is a connec t ion b e t w e e n t h e fight to 
e r ad i ca t e t e r r o r i s m in t he reg ion and the u n d e r g r o u n d re la t ions t h a t 
have been formed as a resu l t , pa r t i cu la r ly in the drug- t ra f f ick ing 
s p h e r e . T h e r epo r t m a d e re fe rence to a ce r t a in M a h m u t Yi ld i r im, also 
known as A h m e t D e m i r or "Ye§il", de t a i l i ng his involvement in unlawful 
acts in t he sou th -eas t and his l inks wi th t he MIT ( the T u r k i s h 
in te l l igence service) : 

"... W h i l s t the c h a r a c t e r o f Ye§i l , a n d t h e fact t h a t he a l o n g w i t h t h e g r o u p of 

c o n f e s s o r s h e g a t h e r e d a r o u n d h imse l f , is t h e p e r p e t r a t o r of o f fences s u c h a s e x t o r t i o n , 

s e i z u r e by fo rce , a s s a u l t on h o m e s , r a p e , r o b b e r ) ' , m u r d e r , t o r t u r e , k i d n a p p i n g , e t c . , 

w e r e k n o w n , it is m o r e diff icul t t o e x p l a i n t h e c o l l a b o r a t i o n of t h e p u b l i c a u t h o r i t i e s 

w i t h t h i s i n d i v i d u a l . It is pos s ib l e t h a t a r e s p e c t e d o r g a n i s a t i o n s u c h a s M I T m a y use a 

lowly i n d i v i d u a l ... it is not a n a c c e p t a b l e p r a c t i c e t h a t MIT s h o u l d h a v e u s e d Ycsjl 

s e v e r a l t i m e s ... Yes.il, w h o c a r r i e d o u t a c t i v i t i e s in A n t a l y a u n d e r t h e n a m e of 

Metin G i i n e § , in A n k a r a u n d e r t h e n a m e of M e t i n A t m a c a a n d u s e d t h e n a m e 

A h m e t D e m i r , is a n i n d i v i d u a l w h o s e a c t i v i t i e s a n d p r e s e n c e w e r e k n o w n b o t h by t h e 

po l ice a n d MIT... As a r e s u l t of t h e S t a t e ' s s i l ence t h e field is left o p e n t o t h e g a n g s ... 

[p . 2 6 ] . 

... Yes j l w a s a l s o a s s o c i a t e d w i t h JITEM, a n o r g a n i s a t i o n w i t h i n t h e g e n d a r m e r i e , 
w h i c h u s e d l a r g e n u m b e r s of p r o t e c t o r s a n d con fe s so r s [p. 2 7 ] . 

In his c o n f e s s i o n to t h e D i y a r b a k i r C r i m e S q u a d , ... M r G. ... h a d s t a t e d t h a t A h m e t 
D e m i r [p . 35] w o u l d say f rom t i m e t o t i m e t h a t h e h a d p l a n n e d a n d p r o c u r e d t h e m u r d e r 
of B e h c e t C a n t u r k ' 1 ' a n d o t h e r p a r t i s a n s f rom t h e m a f i a a n d t h e P K K w h o h a d b e e n 
k i l led in t h e s a m e w a y ... T h e m u r d e r of ... M u s a Anter ' " ' ' h a d a l so b e e n p l a n n e d a n d 
c a r r i e d o u t by A. D e m i r [p. 3 7 ] . 

All t h e r e l e v a n t S t a l e b o d i e s w e r e a w a r e of t h e s e a c t i v i t i e s a n d o p e r a t i o n s . ... W h e n 

t h e c h a r a c t e r i s t i c s of t h e i n d i v i d u a l s k i l led in t h e o p e r a t i o n s in q u e s t i o n a r e e x a m i n e d , 

t h e d i f f e r e n c e b e t w e e n t h o s e K u r d i s h s u p p o r t e r s w h o w e r e k i l l ed in t h e r e g i o n in w h i c h 

a s t a t e o f e m e r g e n c y h a d b e e n d e c l a r e d a n d t h o s e w h o w e r e no t l ay in t h e financial 

s t r e n g t h t h e l a t t e r p r e s e n t e d in e c o n o m i c t e r m s . T h e s e f a c t o r s a l s o o p e r a t e d in t h e 

m u r d e r of S a v a j B u l d a n , a s m u g g l e r a n d p r o - P K K ac t iv i s t . T h e y e q u a l l y a p p l i e d to 

M c d c t S e r h a t Y o s , M e t i n C a n a n d V e d a t A y d i n . T h e so le d i s a g r e e m e n t w e h a v e w i t h 

w h a t w a s d o n e r e l a t e s to t h e f o r m of t h e p r o c e d u r e a n d i ts r e s u l t s . I t h a s b e e n 

e s t a b l i s h e d t h a t t h e r e w a s r e g r e t a t t h e m u r d e r of M u s a A n t e r , e v e n a m o n g t h o s e w h o 

1. A n i n f a m o u s d r u g t r a f f i c k e r s t r o n g l y s u s p e c t e d of s u p p o r t i n g t h e P K K a n d o n e of t h e 
p r i n c i p a l s o u r c e s of finance for Ozgiir Giindem. 
2. M r A n t e r , a p r o - K u r d i s h po l i t i ca l f i g u r e , w a s o n e of t h e f o u n d i n g m e m b e r s of t h e P e o p l e ' s 
L a b o u r P a r t y ( H E P ) , d i r e c t o r of t h e K u r d i s h I n s t i t u t e in I s t a n b u l , a w r i t e r a n d l e a d e r w r i t e r 
for, inter alia, t h e w e e k l y r ev i ew Yeni Ulke a n d t h e d a i l y n e w s p a p e r Ozgiir Giindem. H e w a s k i l led 
in D i y a r b a k i r on 30 S e p t e m b e r 1992. R e s p o n s i b i l i t y for t h e m u r d e r w a s c l a i m e d by a n 
u n k n o w n c l a n d e s t i n e g r o u p n a m e d "Boz-Ok". 

http://Yes.il
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a p p r o v e d of all t h e i n c i d e n t s . It is s a i d t h a t M u s a A n t e r w a s not invo lved in a n y a r m e d 

a c t i o n , t h a t h e w a s m o r e c o n c e r n e d w i t h t h e p h i l o s o p h y of t h e m a t t e r a n d t h a t t h e effect 

c r e a t e d by his m u r d e r e x c e e d e d his own r e a l i n f l u e n c e a n d t h a t t h e d e c i s i o n to m u r d e r 

h i m w a s a m i s t a k e . ( I n f o r m a t i o n a b o u t t h e s e p e o p l e is to be f o u n d in A p p e n d i x 9 M ' ) . 

O t h e r j o u r n a l i s t s h a v e a l s o b e e n m u r d e r e d [ p a g e 7 4 ] ' 2 ' . " 

58. T h e r e p o r t conc ludes wi th n u m e r o u s r e c o m m e n d a t i o n s , such as 
improv ing co-ord ina t ion and c o m m u n i c a t i o n b e t w e e n the different 
b r a n c h e s of t he securi ty , police and in te l l igence d e p a r t m e n t s ; 
ident ifying and d i smiss ing secur i ty force pe r sonne l impl i ca ted in illegal 
act ivi t ies; l imi t ing t he use of confessors; r educ ing the n u m b e r of village 
g u a r d s ; t e r m i n a t i n g the use of t h e Special O p e r a t i o n s B u r e a u outs ide 
t he sou th -eas t reg ion a n d i n c o r p o r a t i n g it in to t he police ou t s ide tha t 
a r ea ; o p e n i n g inves t iga t ions into var ious inc idents ; t a k i n g s teps to 
suppres s g a n g and d r u g - s m u g g l i n g act ivi t ies; a n d r e c o m m e n d i n g tha t 
t he resu l t s of t he G r a n d N a t i o n a l Assembly Susu r luk inqui ry be 
forwarded to t h e a p p r o p r i a t e a u t h o r i t i e s for t h e r e l evan t p roceed ings 
to be u n d e r t a k e n . 

C. T h e 1993 r e p o r t o f t h e P a r l i a m e n t a r y I n v e s t i g a t i o n 
C o m m i s s i o n ( 1 0 / 9 0 n o . A.01 .1 .GEC) 

59. T h e appl ican t provided this 1993 r e p o r t in to ex t ra - jud ic ia l or 
" u n k n o w n p e r p e t r a t o r " kil l ings by a P a r l i a m e n t a r y Inves t iga t ion 
C o m m i s s i o n of the T u r k i s h G r a n d N a t i o n a l Assembly . T h e repor t 
re fe r red to 908 unsolved kil l ings, of which nine involved j ou rna l i s t s . It 
c o m m e n t e d on the public lack of confidence in t he a u t h o r i t i e s in the 
sou th -eas t region a n d r e fe r r ed to in fo rma t ion t h a t H izbu l l ah had a c a m p 
in t h e B a t m a n reg ion w h e r e t h e y received poli t ical a n d mi l i t a ry t r a i n i n g 
a n d ass i s t ance from the secur i ty forces. It conc luded t h a t t h e r e was a lack 
of accountab i l i ty in t he reg ion a n d t h a t some g roups wi th official roles 
migh t be impl ica ted in the kill ings. 

D. P r e s s a n d m e d i a r e p o r t s 

60. T h e app l ican t provided the C o m m i s s i o n wi th a copy of 
Sone r Yalç in ' s book The Confessions of Major Cem Ersever ( s u m m a r i s e d in 
the C o m m i s s i o n r e p o r t , A p p e n d i x III) as well as a r t ic les from Aydinhk 
and o t h e r newspape r s conce rn ing con t r a -gue r r i l l a s (see p a r a g r a p h s 154-
63 of t he C o m m i s s i o n ' s r e p o r t ) . 

1. T h e a p p e n d i x is m i s s i n g f r o m t h e r e p o r t . 

2. T h e p a g e fo l lowing t h i s las t s e n t e n c e is a l s o m i s s i n g f rom t h e r e p o r t . 
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E. E v i d e n c e t a k e n by C o m m i s s i o n d e l e g a t e s 

61 . Evidence was h e a r d from eleven wi tnesses by C o m m i s s i o n 
d e l e g a t e s in two h e a r i n g s held in S t r a s b o u r g a n d A n k a r a . T h e s e inc luded 
the app l i can t , F a t m a C a n , t he wife of M e t i n C a n , §e ra fe t t i n O z c a n , Bira 
Z o r d a g , Hiiseyin Soner Yalcin, a j ou rna l i s t , Si i leyman T u t a l , t he publ ic 
p rosecu to r f rom Elazig , H a y a t i E r a s l a n , t he publ ic p r o s e c u t o r from 
Tunce l i , J u d g e Major A h m e t Bulu t , p ro secu to r a t t he M a l a t y a Na t iona l 
Secur i ty C o u r t , M u s t a f a O z k a n , t he P e r t e k chief of police, Bi i lent E k r e n , 
t he P e r t e k dis t r ic t g e n d a r m e r i e c o m m a n d e r and M e s u t M e h m e t o g l u , an 
e x - m e m b e r of the P K K t u r n e d confessor. 

III . RELEVANT D O M E S T I C LAW AND P R A C T I C E 

62. T h e pr inc ip les and p r o c e d u r e s r e l a t i n g to liability for ac t s c o n t r a r y 
to the law m a y be s u m m a r i s e d as follows. 

A. C r i m i n a l p r o s e c u t i o n s 

63. U n d e r t he C r i m i n a l C o d e all forms of homic ide (Art icles 448 to 
455) a n d a t t e m p t e d homic ide (Art icles 61 a n d 62) cons t i t u t e c r imina l 
offences. T h e a u t h o r i t i e s ' obl iga t ions in respect of c o n d u c t i n g a 
p r e l im ina ry inves t iga t ion in to ac ts or omiss ions capab le of c o n s t i t u t i n g 
such offences t h a t have b e e n b r o u g h t to the i r a t t e n t i o n a r e governed by 
Art ic les 151 to 153 of the Code of C r i m i n a l P r o c e d u r e . Offences m a y be 
r e p o r t e d to the a u t h o r i t i e s or t he secur i ty forces as well as to public 
p r o s e c u t o r s ' offices. T h e compla in t m a y be m a d e in wr i t ing or orally. If it 
is m a d e orally, t he a u t h o r i t y m u s t m a k e a record of it (Article 151). 

If t h e r e is evidence to sugges t t h a t a d e a t h is not d u e to n a t u r a l causes , 
m e m b e r s of t he secur i ty forces who have been in formed of t h a t fact a r e 
r e q u i r e d to advise the publ ic p r o s e c u t o r or a c r imina l cour t j u d g e 
(Article 152). By Art ic le 235 of t he C r i m i n a l C o d e , any public official who 
fails to r epo r t to t he police or a publ ic p rosecu to r ' s office an offence of 
which he has b e c o m e a w a r e in the exerc ise of his d u t y is l iable to 
i m p r i s o n m e n t . 

A publ ic p rosecu to r w h o is i n fo rmed by any m e a n s w h a t s o e v e r of a 
s i tua t ion t h a t gives rise to t he suspicion t h a t an offence has been 
c o m m i t t e d is obliged to inves t iga te t h e facts in o r d e r to dec ide w h e t h e r 
or not t h e r e should be a p rosecu t ion (Article 153 of t he C o d e of C r i m i n a l 
P r o c e d u r e ) . 

64. In t h e case of a l leged t e r ro r i s t offences, t h e publ ic p r o s e c u t o r is 
depr ived of ju r i sd ic t ion in favour of a s e p a r a t e sys tem of na t iona l secur i ty 
p ro secu to r s a n d C o u r t s e s t ab l i shed t h r o u g h o u t T u r k e y . 
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65 . If t he suspec ted offender is a civil se rvan t a n d if t h e offence was 
c o m m i t t e d d u r i n g the p e r f o r m a n c e of his du t i e s , t he p re l imina ry 
inves t iga t ion of t he case is governed by the Law of 1914 on the 
p rosecu t ion of civil s e rvan t s , which res t r i c t s t he publ ic p rosecu to r ' s 
ju r i sd ic t ion ratione personae a t t h a t s t age of t he p roceed ings . In such cases 
it is for t he re levan t local admin i s t r a t i ve council (for t he d is t r ic t or 
province , d e p e n d i n g on t h e suspec t ' s s t a tus ) to conduc t t h e p re l imina ry 
inves t iga t ion and , consequen t ly , to dec ide w h e t h e r to p ro secu t e . O n c e a 
decis ion to p ro secu t e has b e e n t a k e n , it is for t h e publ ic p rosecu to r to 
inves t iga te t he case . 

An appea l to the S u p r e m e A d m i n i s t r a t i v e C o u r t lies aga ins t a decision 
of the council . If a decis ion not to p rosecu te is t a k e n , t he case is 
au toma t i ca l l y r e fe r red to t h a t cour t . 

66. By v i r tue of Art ic le 4, p a r a g r a p h (i), of D e c r e e no. 285 of 10 Ju ly 
1987 on the a u t h o r i t y of t he governor of a s t a t e of e m e r g e n c y region, the 
1914 Law (see p a r a g r a p h 65 above) also appl ies to m e m b e r s of t he secur i ty 
forces w h o c o m e u n d e r t he governor ' s au tho r i t y . 

67. If the suspect is a m e m b e r of t he a r m e d forces, t he appl icable law is 
d e t e r m i n e d by the n a t u r e of the offence. T h u s , if it is a "mi l i t a ry offence" 
u n d e r the Mi l i t a ry C r i m i n a l Code ( L a w n o . 1632), t he c r imina l p roceedings 
a r e in pr inciple c o n d u c t e d in acco rdance wi th Law no. 353 on the 
e s t a b l i s h m e n t of cou r t s m a r t i a l a n d t he i r ru les of p r o c e d u r e . W h e r e a 
m e m b e r of t he a r m e d forces has b e e n accused of an o r d i n a r y offence, it is 
no rma l ly t he provis ions of t he Code of C r i m i n a l P r o c e d u r e which apply (see 
Art ic le 145 § 1 of the C o n s t i t u t i o n and sect ions 9 to 14 of Law no. 353) . 

T h e Mi l i t a ry C r i m i n a l C o d e m a k e s it a mi l i t a ry offence for a m e m b e r 
of the a r m e d forces to e n d a n g e r a pe r son ' s life by d isobeying an o rde r 
(Art icle 89) . In such cases civilian c o m p l a i n a n t s m a y lodge the i r 
c o m p l a i n t s wi th t he a u t h o r i t i e s r e fe r red to in t he C o d e of C r imina l 
P r o c e d u r e (see p a r a g r a p h 63 above) or wi th t he offender 's super io r . 

B. Civi l a n d a d m i n i s t r a t i v e l i ab i l i ty a r i s i n g o u t o f c r i m i n a l 
o f f e n c e s 

68. U n d e r sect ion 13 of Law no. 2577 on a d m i n i s t r a t i v e p rocedu re , 
anyone who sus ta ins d a m a g e as a resu l t of an act by t he au tho r i t i e s may, 
wi th in one year af ter t he a l leged act was c o m m i t t e d , c la im c o m p e n s a t i o n 
from t h e m . If t he claim is re jec ted in whole or in p a r t or if no reply is 
received wi th in sixty days, t he vict im m a y b r i n g admin i s t r a t i ve 
p roceed ings . 

69. Art ic le 125 §§ 1 and 7 of t he C o n s t i t u t i o n provides : 

"All a c t s o r d e c i s i o n s of t h e authorities a r e sub jec t to j u d i c i a l r e v i e w ... 
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T h e a u t h o r i t i e s sha l l be l i ab le t o m a k e r e p a r a t i o n for all d a m a g e c a u s e d by t h e i r a c t s 
o r m e a s u r e s . " 

T h a t provision es tab l i shes t h e S t a t e ' s s tr ict liability, which comes in to 
play if it is shown tha t in the c i r c u m s t a n c e s of a p a r t i c u l a r case t he S t a t e 
has failed in its obl igat ion to m a i n t a i n publ ic o rde r , e n s u r e publ ic safety or 
p ro tec t people ' s lives or p rope r ty , w i thou t it be ing necessa ry to show a 
to r t ious act a t t r i b u t a b l e to t he a u t h o r i t i e s . U n d e r t he se ru les , t h e 
a u t h o r i t i e s m a y the re fo re be held liable to c o m p e n s a t e anyone who has 
s u s t a i n e d loss as a resu l t of ac ts c o m m i t t e d by un iden t i f i ed pe r sons . 

70. Art ic le 8 of D e c r e e no. 430 of 16 D e c e m b e r 1990, t he last s e n t e n c e 
of which was insp i red by the provision m e n t i o n e d above (see 
p a r a g r a p h 69) , provides : 

" N o c r i m i n a l , financial o r l ega l l i ab i l i ty m a y be a s s e r t e d a g a i n s t ... t h e g o v e r n o r of a 

s t a t e o f e m e r g e n c y r e g i o n o r b y p r o v i n c i a l g o v e r n o r s in t h a t r e g i o n in r e s p e c t o f 

d e c i s i o n s t a k e n , o r a c t s p e r f o r m e d , by t h e m in t h e e x e r c i s e of t h e p o w e r s c o n f e r r e d on 

t h e m by th i s d e c r e e , a n d no a p p l i c a t i o n s h a l l be m a d e to a n y j u d i c i a l a u t h o r i t y to t h a t 

e n d . T h i s is w i t h o u t p r e j u d i c e t o t h e r i g h t s of i n d i v i d u a l s to c l a i m r e p a r a t i o n f rom t h e 

S t a t e for d a m a g e w h i c h t h e y h a v e b e e n c a u s e d w i t h o u t j u s t i f i c a t i o n . " 

71 . U n d e r t he Code of Ob l iga t ions , anyone w h o suffers d a m a g e as a 
resu l t of an illegal or to r t ious act m a y b r i n g an act ion for d a m a g e s 
(Art icles 41 to 46) and non-pecun ia ry loss (Article 47) . T h e civil cour t s 
a r e not bound by e i t he r t he f indings or t he verdic t of the c r imina l cour t 
on the issue of the d e f e n d a n t ' s guilt (Art icle 53) . 

However , u n d e r sect ion 13 of Law no. 657 on S t a t e employees , anyone 
w h o h a s s u s t a i n e d loss as a r e su l t of a n act d o n e in t he p e r f o r m a n c e of 
du t i e s governed by publ ic law may, in pr inc ip le , only b r ing an ac t ion 
aga ins t t he a u t h o r i t y by w h o m the civil s e rvan t c o n c e r n e d is employed 
and not d i rec t ly aga ins t t he civil se rvan t (see Art ic le 129 § 5 of t he 
C o n s t i t u t i o n and Art ic les 55 a n d 100 of the C o d e of O b l i g a t i o n s ) . T h a t is 
not , however , a n abso lu te ru le . W h e n a n act is found to be illegal or 
to r t ious and , consequen t ly , is no longer a n " a d m i n i s t r a t i v e " act or deed , 
t h e civil cour t s m a y allow a c la im for d a m a g e s to be m a d e aga ins t t he 
official conce rned , w i thou t pre judice to the v ic t im 's r ight to b r i n g an 
ac t ion aga ins t t he a u t h o r i t y on the basis of its j o in t l iabili ty as t he 
official's employer (Article 50 of t he C o d e of Ob l iga t i ons ) . 

T H E L A W 

I. T H E C O U R T ' S ASSESSMENT O F T H E FACTS 

72. T h e C o u r t observes in t he p r e s e n t case t h a t the facts as e s t ab l i shed 
in the p roceed ings before the C o m m i s s i o n a re no longer subs tan t i a l ly in 
d i s p u t e b e t w e e n the pa r t i e s . 
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73. Before the C o m m i s s i o n , the appl ican t a r g u e d t h a t t he facts 
s u p p o r t e d a f inding t h a t his b r o t h e r had b e e n killed e i t h e r by unde rcove r 
a g e n t s of t he S t a t e or by pe r sons ac t ing u n d e r the i r exp res s or impl ied 
in s t ruc t ions and to w h o m the S t a t e gave suppo r t , inc lud ing t r a i n i n g and 
e q u i p m e n t . Th i s a s se r t ion was d e n i e d by the G o v e r n m e n t . 

74. After a C o m m i s s i o n de l ega t ion had h e a r d evidence in A n k a r a and 
S t r a s b o u r g (see p a r a g r a p h s 19, 21 a n d 28 of the C o m m i s s i o n ' s r epor t of 
23 O c t o b e r 1998), t he C o m m i s s i o n conc luded tha t it was u n a b l e to 
d e t e r m i n e who had killed D r H a s a n Kaya. T h e r e was insufficient evidence 
to es tabl i sh beyond r ea sonab l e doub t t h a t S t a t e a g e n t s or pe r sons ac t ing on 
the i r beha l f had ca r r i ed ou t t h e m u r d e r (see p a r a g r a p h s 312-36 of t he 
C o m m i s s i o n ' s r epo r t c i ted above) . It did however conc lude t h a t D r H a s a n 
Kaya was suspec ted by the a u t h o r i t i e s of be ing a P K K s y m p a t h i s e r , as was 
his friend M e t i n C a n and t h a t t h e r e was a s t r o n g suspicion, s u p p o r t e d by 
some evidence , t h a t pe r sons identif ied as P K K s y m p a t h i s e r s were a t risk of 
t a r g e t i n g from c e r t a i n e l e m e n t s in the secur i ty forces or those ac t ing on 
the i r behalf, or wi th the i r conn ivance a n d acqu iescence . G r a v e doub t s 
a rose in t he c i r c u m s t a n c e s of this case which had not b e e n dispel led by the 
official inves t iga t ion . 

In his m e m o r i a l a n d p lead ings before t he C o u r t , t he app l i can t invited 
t he C o u r t to m a k e its own eva lua t ion of the facts found by the 
C o m m i s s i o n and find t h a t t he se disclosed sufficient evidence to hold, 
beyond r ea sonab l e d o u b t , t h a t pe r sons ac t ing w i t h t he acqu iescence of 
ce r t a in S t a t e forces a n d wi th t he knowledge of t he a u t h o r i t i e s were 
respons ib le for the kill ing of Dr H a s a n Kaya . 

In t he i r m e m o r i a l a n d p lead ings before t he C o u r t , t h e G o v e r n m e n t 
s u b m i t t e d t h a t t h e t e s t i m o n y of the app l i can t , F a t m a C a n , Bira Z o r d a g 
and § e r a f e t t i n O z c a n w e r e un re l i ab l e and invi ted t he C o u r t to d iscount 
any f indings based on the i r ev idence . 

75. T h e C o u r t r e i t e r a t e s i ts s e t t l ed case- law t h a t u n d e r t h e Conven t ion 
sys tem pr ior to 1 N o v e m b e r 1998 the e s t a b l i s h m e n t a n d ver i f icat ion of the 
facts was p r imar i l y a m a t t e r for t he C o m m i s s i o n ( former Ar t ic les 28 § 1 
a n d 31) . Whi l e the C o u r t is not bound by the C o m m i s s i o n ' s f indings of fact 
and r e m a i n s free to m a k e its own a s s e s s m e n t in t he light of all t he m a t e r i a l 
before it, it is only in excep t iona l c i r c u m s t a n c e s t h a t it will exerc ise its 
powers in th is a r e a (see, a m o n g o t h e r a u t h o r i t i e s , Tannkulu v. Turkey 
[ G C ] , no . 23763/94, § 67, E C H R 1999-PV). 

76. In t he i n s t an t case t he C o u r t recal ls t h a t t he C o m m i s s i o n r eached 
its findings of fact a f ter a d e l e g a t i o n h a d h e a r d evidence on two occasions 
in A n k a r a and on one occasion in S t r a s b o u r g . It cons iders t h a t the 
C o m m i s s i o n a p p r o a c h e d its task of assess ing the evidence before it wi th 
t h e r equ i s i t e cau t ion , giving de ta i l ed cons ide ra t ion to t he e l e m e n t s which 
s u p p o r t e d t he app l i can t ' s a l l ega t ions a n d to those which cast d o u b t on 
the i r credibi l i ty. 
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T h e C o u r t observes t h a t the C o m m i s s i o n was aware of the app l i can t ' s 
s t r o n g feelings a n d was careful in p lac ing any re l iance on his evidence . 
However , t he d e l e g a t e s who h e a r d F a t m a C a n , §e r a f e t t i n O z c a n a n d 
Bi ra Z o r d a g found t h e m to be s incere , credible a n d genera l ly convincing. 
In assess ing t he i r ev idence , the C o m m i s s i o n gave cons ide ra t i on to t he 
inconsis tencies r e f e r r ed to by the G o v e r n m e n t bu t found t h a t these did 
no t u n d e r m i n e t he i r rel iabi l i ty . Whi le it accep ted the i r evidence as to 
t he i r p a r t in the events p r eced ing the d i s a p p e a r a n c e and discovery of the 
bodies , t he C o m m i s s i o n ' s overal l conclusion was t h a t t h e r e was 
insufficient evidence to suppor t a f inding beyond r easonab le doub t t h a t 
S t a t e officials ca r r i ed out the kil l ing of H a s a n Kaya. T h e C o u r t finds no 
e l e m e n t s which m i g h t r e q u i r e it to exerc ise its own powers to verify t he 
facts. It accordingly accepts the facts as e s t ab l i shed by the C o m m i s s i o n . 

II. ALLEGED V I O L A T I O N S O F A R T I C L E 2 O F T H E C O N V E N T I O N 

77. T h e app l ican t a l leged tha t t he S t a t e was respons ib le for t he d e a t h 
of his b r o t h e r D r H a s a n Kaya t h r o u g h the lack of p ro tec t ion and fai lure to 
provide an effective inves t iga t ion in to his d e a t h . H e invoked Art ic le 2 of 
t h e Conven t ion , which provides : 

" 1 . E v e r y o n e ' s r i g h t to life sha l l be p r o t e c t e d by law. N o o n e sha l l be d e p r i v e d of his 

life i n t e n t i o n a l l y s a v e in t h e e x e c u t i o n of a s e n t e n c e of a c o u r t fo l lowing h i s c o n v i c t i o n of 

a c r i m e for w h i c h t h i s p e n a l l y is p r o v i d e d by law. 

2. D e p r i v a t i o n of life sha l l not be r e g a r d e d a s in f l ic ted in c o n t r a v e n t i o n of t h i s A r t i c l e 

w h e n it r e s u l t s f rom t h e u s e of force w h i c h is n o m o r e t h a n a b s o l u t e l y n e c e s s a r y : 

(a ) in d e f e n c e of a n y p e r s o n f rom u n l a w f u l v i o l e n c e ; 

(b) in o r d e r t o effect a lawful a r r e s t o r to p r e v e n t t h e e s c a p e of a p e r s o n lawful ly 
d e t a i n e d ; 

(c) in a c t i o n [awfully t a k e n for t h e p u r p o s e of q u e l l i n g a r io t o r i n s u r r e c t i o n . " 

78. T h e G o v e r n m e n t d i s p u t e d those a l l ega t ions . T h e C o m m i s s i o n 
expressed the opin ion t h a t on t he facts of t he case , which disclosed a lack 
of effective g u a r a n t e e s aga ins t unlawful conduc t by S t a t e a g e n t s and 
defec ts in t h e inves t iga t ive p r o c e d u r e s ca r r i ed ou t af ter t h e kill ing, t h e 
S t a t e had failed to comply wi th the i r posit ive obl iga t ion to p ro tec t H a s a n 
Kaya ' s r ight to life. 

A. S u b m i s s i o n s o f t h o s e w h o a p p e a r e d b e f o r e t h e C o u r t 

/. The applicant 

79. T h e app l ican t s u b m i t t e d , a g r e e i n g wi th the C o m m i s s i o n ' s r epo r t 
and c i t ing the C o u r t ' s j u d g m e n t in the O s m a n case ( O s m a n v. t he 
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U n i t e d K i n g d o m , j u d g m e n t of 28 O c t o b e r 1998, Reports of Judgments and 
Decisions 1998-VIII) t h a t t he a u t h o r i t i e s had failed to e n s u r e the effective 
i m p l e m e n t a t i o n and e n f o r c e m e n t of law in t he sou th -eas t reg ion in or 
abou t 1993. H e re fe r red to t he Susu r luk r e p o r t as s t rongly s u p p o r t i n g 
t he a l l ega t ions t h a t unlawful a t t a c k s were be ing ca r r i ed out wi th the 
pa r t i c ipa t ion and knowledge of t he au tho r i t i e s . H e rel ied on the defects 
in inves t iga t ions in to unlawful killings found by t h e C o n v e n t i o n o rgans as 
showing t h a t publ ic p rosecu to r s were unl ikely to ca r ry out effective 
inqu i r i es in to a l l ega t ions aga ins t the secur i ty forces. H e also po in ted to 
t he way in which the ju r i sd i c t ion to inves t iga te c o m p l a i n t s aga ins t the 
secur i ty forces was t r ans f e r r ed from the publ ic p rosecu to r s to 
a d m i n i s t r a t i v e counci ls , which were not i n d e p e n d e n t , and to t he use of 
N a t i o n a l Secur i ty C o u r t s , which were also lacking in i n d e p e n d e n c e due 
to t he p re sence of a mi l i t a ry j u d g e , to deal wi th a l leged t e r ro r i s t c r ime . 

80. T h e s e e l e m e n t s t o g e t h e r disclosed a lack of accountab i l i ty on the 
p a r t of t he secur i ty forces or those ac t ing u n d e r t he i r con t ro l or wi th the i r 
acqu iescence which was , in t he view of the app l i can t a n d t h e C o m m i s s i o n , 
i ncompa t ib l e wi th t he ru le of law. In the p a r t i c u l a r c i r c u m s t a n c e s of this 
case , t he app l i can t s u b m i t t e d t h a t his b r o t h e r was suspec ted of being a 
P K K s y m p a t h i s e r a n d d i s a p p e a r e d wi th his friend M e t i n C a n , w h o was 
also u n d e r heavy suspic ion by the a u t h o r i t i e s a n d n a m e d in t he Susur luk 
r e p o r t as a vict im of a con t r a -gue r r i l l a killing. T h e way in which they were 
bo th t r a n s p o r t e d from FJazig to Tunce l i t h r o u g h official checkpo in t s and 
t h e evidence po in t ing to links b e t w e e n t h e g e n d a r m e s a n d the suspect 
Yusuf Geyik as well as evidence abou t con t r a -gue r r i l l a g roups showed 
t h a t H a s a n Kaya did not enjoy the g u a r a n t e e s of p ro t ec t i on r e q u i r e d by 
law a n d t h a t t he a u t h o r i t i e s were responsib le for fai l ing to p ro tec t his life 
as r e q u i r e d by law. 

8 1 . T h e app l ican t , aga in re lying on the C o m m i s s i o n ' s r epo r t , fu r the r 
a r g u e d t h a t t he inves t iga t ion into H a s a n Kaya ' s d e a t h was f u n d a m e n t a l l y 
flawed. H e re fe r red to n u m e r o u s failings, inc lud ing a fai lure to conduct 
p r o p e r au tops ies , a fa i lure to conduc t any forensic e x a m i n a t i o n to 
d e t e r m i n e w h e t h e r the two vic t ims h a d been killed on the spot or 
t r a n s p o r t e d from e l sewhere , a fai lure to inves t iga te how the two m e n 
were t r a n s p o r t e d from Elazig to Tunce l i , a fai lure to respond 
expedi t ious ly to lines of enqu i ry and to locate possible suspec t s and 
significant per iods of inact ivi ty in the inves t iga t ion (for e x a m p l e , from 
April 1994 to M a r c h 1995). 

2. The Government 

82. T h e G o v e r n m e n t re jec ted the C o m m i s s i o n ' s a p p r o a c h as gene ra l 
and imprec i se . T h e y a r g u e d s t rongly t h a t t he Susu r luk r epo r t had no 
evident ia l or p roba t ive va lue and could not be t a k e n in to accoun t in 
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assess ing the s i t ua t ion in sou th -eas t T u r k e y . T h e r e p o r t was p r e p a r e d for 
t he sole pu rpose of providing in fo rma t ion to t he P r i m e M i n i s t e r ' s Office 
and m a k i n g ce r t a in sugges t ions . Its a u t h o r s e m p h a s i s e d t h a t the verac i ty 
and accuracy of t he r epo r t we re to be eva lua t ed by t h a t Office. Specu la t ion 
and discuss ion abou t the m a t t e r s ra i sed in t he r epo r t we re rife a n d all 
based on t h e a s s u m p t i o n t h a t its c o n t e n t s were t r u e . T h e S t a t e , however , 
could only be held l iable on the basis of facts t h a t h a d b e e n proved beyond 
r ea sonab l e doub t . 

83 . As r e g a r d s t he app l i can t ' s a n d the C o m m i s s i o n ' s a s se r t ions t h a t 
H a s a n K a y a had b e e n a t risk from unlawful violence, t he G o v e r n m e n t 
po in ted out t h a t t he S t a t e had b e e n dea l ing wi th a h igh level of t e r ro r i s t 
violence since 1984 which r e a c h e d i ts peak b e t w e e n 1993 and 1994, 
caus ing the d e a t h of m o r e t h a n 30,000 T u r k i s h c i t izens . T h e s i t ua t ion 
in t he sou th -eas t was explo i ted by m a n y a r m e d t e r ro r i s t g roups 
inc lud ing the P K K and Hizbu l l ah , w h o were in a s t rugg le for power in 
t h a t region in 1993-94. Whi l e t he secur i ty forces did the i r u t m o s t to 
es tab l i sh law and o rde r , t hey faced i m m e n s e obs tac les and , as in o t h e r 
p a r t s of the world, t e r ro r i s t a t t a c k s and killings could not be p r e v e n t e d . 
Indeed , in t he c l ima te of w i d e s p r e a d i n t i m i d a t i o n a n d violence, no one 
in society could have felt safe at t h a t t i m e . All s t a t e officials such as 
doc to r s could be said to have b e e n a t r isk, for e x a m p l e , not only H a s a n 
Kaya . 

84. As r ega rds t he inves t iga t ion in to the d e a t h of H a s a n Kaya , th is was 
ca r r i ed out wi th u t m o s t precis ion a n d profess ional i sm. All the necessary-
s teps w e r e t a k e n p r o m p t l y and efficiently, inc luding an inves t iga t ion a t 
the scene , an au topsy and the t a k i n g of s t a t e m e n t s from wi tnesses . T h e 
publ ic p rosecu to r s could not be cr i t ic ised for failing to inves t iga te 
u n s u b s t a n t i a t e d r u m o u r s or for failing to in terv iew j o u r n a l i s t s such as 
Soner Yalgin w h o were not wi tnesses of events t hemse lves . T h e 
G o v e r n m e n t e m p h a s i s e d t h a t t he inves t iga t ion was still c o n t i n u i n g and 
would con t inue unt i l the end of t he twenty-year p resc r ip t ion per iod . 

B. T h e C o u r t ' s a s s e s s m e n t 

Alleged failure to protect the right to life 

(a) Alleged failure to take protective measures 

85. T h e C o u r t recal ls t h a t the first s e n t e n c e of Ar t ic le 2 § 1 enjoins the 
S t a t e not only to ref ra in from the i n t e n t i o n a l a n d unlawful t a k i n g of life, 
but also to t a k e a p p r o p r i a t e s teps to s a fegua rd the lives of those wi th in its 
jur isdic t ion (see t he L.C.B. v. the U n i t e d K n g d o m j u d g m e n t of 9 J u n e 
\998, Reports 1998-III, p . 1403, § 36) . Th i s involves a p r i m a r y du ty on the 
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S t a t e to secu re the r ight to life by p u t t i n g in place effective c r imina l - law 
provis ions to d e t e r t he commiss ion of offences aga ins t the pe r son , backed 
u p by l aw-enfo rcement m a c h i n e r y for t h e p reven t ion , suppress ion and 
p u n i s h m e n t of b r e a c h e s of such provisions. It also e x t e n d s in a p p r o p r i a t e 
c i r c u m s t a n c e s to a positive obl iga t ion on t h e a u t h o r i t i e s to t ake prevent ive 
ope ra t i ona l m e a s u r e s to p ro tec t a n individual or individuals whose life is 
a t risk from the c r imina l acts of a n o t h e r individual (see t h e O s m a n 
j u d g m e n t c i ted above, p . 3159, § 115). 

86. B e a r i n g in m i n d t h e difficulties in policing m o d e r n societ ies , t he 
unp red ic t ab i l i t y of h u m a n conduct a n d the ope ra t i ona l choices which 
m u s t be m a d e in t e r m s of pr ior i t i es a n d r e sources , the positive obl igat ion 
m u s t be i n t e r p r e t e d in a way which does not impose a n imposs ib le or 
d i s p r o p o r t i o n a t e b u r d e n on the a u t h o r i t i e s . Accordingly, not every 
c l a imed risk to life can enta i l for the a u t h o r i t i e s a Conven t i on 
r e q u i r e m e n t to t a k e o p e r a t i o n a l m e a s u r e s to p r even t t h a t risk from 
ma te r i a l i s i ng . For a posit ive obl iga t ion to a r i se , it mus t be es tab l i shed 
t h a t t he au tho r i t i e s k n e w or o u g h t to have known at the t i m e of the 
ex i s tence of a real a n d i m m e d i a t e risk to t he life of an identif ied 
individual or individuals from the c r imina l acts of a th i rd pa r ty a n d tha t 
they failed to t ake m e a s u r e s wi th in t h e scope of the i r powers which, 
j u d g e d reasonably , m i g h t have b e e n e x p e c t e d to avoid t h a t risk (see the 
O s m a n j u d g m e n t ci ted above, pp. 3159-60, § 116). 

87. In the p resen t case, the C o u r t recalls t ha t it has not been es tabl ished 
beyond reasonab le doubt tha t any S ta te agen t was involved in the killing of 
H a s a n Kaya. T h e r e a r e , however, s t rong inferences tha t can be d r a w n on the 
facts of this case t h a t the p e r p e t r a t o r s of t he m u r d e r were known to the 
au thor i t i e s . T h e C o u r t refers to t he fact t h a t Me t in C a n and H a s a n Kaya 
were t r a n s p o r t e d by the i r k idnappers over more t h a n 130 k m from Elaztg to 
Tunce l i t h r o u g h a series of official checkpoints . It notes also the evidence in 
t he invest igat ion file t ha t a suspec ted te r ror i s t who c la imed involvement in 
t he killing was seen by two witnesses to receive ass is tance from g e n d a r m e s in 
Pe r t ek . It is s t r ik ing tha t the oral t e s t imony of F a t m a C a n and §erafe t t in 
Ozcan about the d i s appea rance of M e t i n C a n and H a s a n Kaya was 
cons is tent wi th t he account given to the journa l i s t Soner Yalcjn by the 
JITEM officer C e m Ersever , who c la imed knowledge of t he t a rge t i ng of a 
lawyer and a doctor in Elazig by cont ra -guer r i l l as . F u r t h e r m o r e , the 
Susur luk repor t took the posit ion tha t t he m u r d e r of M e t i n C a n , and 
therefore by impl ica t ion t h a t of H a s a n Kaya , was one of t h e extra-judicial 
execut ions car r ied out with t he knowledge of the au thor i t i e s . 

T h e ques t ion to be d e t e r m i n e d by t h e C o u r t is w h e t h e r in the 
c i r c u m s t a n c e s t h e a u t h o r i t i e s failed in a posit ive obl igat ion to p ro tec t 
H a s a n Kaya from a risk to his life. 

88 . It no tes t h a t H a s a n K a y a bel ieved t h a t his life was a t risk a n d tha t 
he was u n d e r survei l lance by the police. H e was , accord ing to Bira Zordag , 
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u n d e r suspicion by the police of t r e a t i n g w o u n d e d m e m b e r s of t he PKK. 
His friend M e t i n C a n , a lawyer w h o had ac ted for P K K suspec ts and for 
p r i sone r s d e t a i n e d in Tunce l i Pr i son , as well as be ing p re s iden t of t he 
H R A which was r e g a r d e d as suspect by the a u t h o r i t i e s , had also received 
t h r e a t s a n d feared t h a t he was u n d e r survei l lance . 

89. T h e G o v e r n m e n t have c la imed t h a t H a s a n K a y a was not m o r e a t 
risk t h a n any o t h e r pe rson , or doctor , in t he sou th -eas t region . T h e C o u r t 
no tes t he t rag ic n u m b e r of v ic t ims to t h e conflict in t h a t region. It recal ls , 
however , t h a t in 1993 t h e r e were r u m o u r s c u r r e n t a l leg ing t h a t con t r a ­
guer r i l l a e l e m e n t s were involved in t a r g e t i n g pe r sons suspec t ed of 
s u p p o r t i n g t he P K K . It is u n d i s p u t e d t h a t t h e r e were a signif icant 
n u m b e r of kill ings - the " u n k n o w n p e r p e t r a t o r k i l l ing" p h e n o m e n o n -
which inc luded p r o m i n e n t K u r d i s h f igures such as M u s a A n t e r and o t h e r 
j o u r n a l i s t s (see p a r a g r a p h 57 above a n d the Ya§a v. T u r k e y j u d g m e n t of 
2 S e p t e m b e r 1998, Reports 1998-VI, p . 2440, § 106). T h e C o u r t is satisfied 
t h a t H a s a n Kaya , as a doc tor suspec ted of a id ing a n d a b e t t i n g t he PKK, 
was at t h a t t i m e at pa r t i cu l a r risk of falling vic t im to an unlawful a t t ack . 
Moreove r , th is risk could in the c i r c u m s t a n c e s be r e g a r d e d as rea l a n d 
i m m e d i a t e . 

90. T h e C o u r t is equal ly satisfied t h a t the au tho r i t i e s m u s t be 
r e g a r d e d as be ing a w a r e of this risk. It has accep ted t he C o m m i s s i o n ' s 
a s s e s s m e n t of the evidence of Bira Zo rdag , who r e c o u n t e d tha t t he police 
at Elazig q u e s t i o n e d h im about H a s a n Kaya a n d M e t i n C a n a n d m a d e 
t h r e a t s t h a t they would be p u n i s h e d . 

91 . F u r t h e r m o r e , t he a u t h o r i t i e s were aware , or ought to have b e e n 
aware , of t h e possibil i ty t h a t th is risk der ived from the activit ies of 
pe r sons or g roups ac t ing wi th the knowledge or acqu iescence of e l e m e n t s 
in t h e secur i ty forces. A 1993 r epo r t by a P a r l i a m e n t a r y Inves t iga t ion 
C o m m i s s i o n (see p a r a g r a p h 59 above) s t a t e d t h a t it had received 
in fo rma t ion t h a t a H izbu l l ah t r a i n i n g c a m p was receiving aid a n d 
t r a in ing from the secur i ty forces a n d conc luded t h a t some officials m i g h t 
be imp l i ca t ed in t he 908 unsolved kill ings in the sou th -eas t region. T h e 
Susur luk r e p o r t , pub l i shed in J a n u a r y 1998, in fo rmed the P r i m e 
Min i s t e r ' s Office t h a t t he a u t h o r i t i e s were aware of kil l ings be ing ca r r i ed 
out to e l i m i n a t e a l leged s u p p o r t e r s of t h e PKK, inc lud ing the m u r d e r s of 
M u s a A n t e r a n d M e t i n C a n . T h e G o v e r n m e n t ins i s ted t h a t this r epo r t did 
not have any jud ic ia l or ev ident ia l va lue . However , even the G o v e r n m e n t 
desc r ibed the r epo r t as p rov id ing in fo rma t ion on the basis of which the 
P r i m e Min i s t e r was to t ake fu r the r a p p r o p r i a t e m e a s u r e s . It m a y 
the re fo re be r e g a r d e d as a s ignif icant d o c u m e n t . 

T h e C o u r t does not rely on the r epo r t as e s t ab l i sh ing t h a t any S t a t e 
official was impl i ca ted in any p a r t i c u l a r kil l ing. T h e repor t does , 
however , provide fu r the r s t r o n g s u b s t a n t i a t i o n for a l lega t ions , c u r r e n t a t 
the t i m e a n d since, t h a t " con t r a -gue r r i l l a " g roups involving confessors or 
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t e r ro r i s t g roups w e r e t a r g e t i n g individuals perceived to be ac t ing aga ins t 
S t a t e i n t e r e s t s , wi th t he acqu iescence , a n d possible a s s i s t ance , of 
m e m b e r s of the secur i ty forces. 

92. T h e C o u r t has cons ide red w h e t h e r the a u t h o r i t i e s did all t h a t 
could reasonab ly be expec t ed of t h e m to avoid t he risk to H a s a n Kaya . 

93 . It recal ls t h a t , as t he G o v e r n m e n t s u b m i t , t h e r e was a la rge 
n u m b e r of secur i ty forces in t he sou th -eas t r eg ion p u r s u i n g the a i m of 
e s t ab l i sh ing public o rde r . T h e y faced the difficult t a sk of c o u n t e r i n g the 
violent a r m e d a t t a c k s of the PICK and o t h e r g roups . T h e r e was a 
f r amework of law in place wi th the a im of p r o t e c t i n g life. T h e T u r k i s h 
C r i m i n a l Code p roh ib i t ed m u r d e r a n d t h e r e were police and 
g e n d a r m e r i e forces wi th the funct ions of p r e v e n t i n g a n d inves t iga t ing 
c r ime , u n d e r the supervis ion of t he jud ic ia l b r a n c h of publ ic p rosecu to r s . 
T h e r e were also cour t s apply ing the provisions of t he c r imina l law in 
t rying, convic t ing a n d s e n t e n c i n g offenders . 

94. T h e C o u r t observes , however , t h a t the i m p l e m e n t a t i o n of the 
c r imina l law in respec t of unlawful acts a l legedly ca r r i ed out wi th the 
involvement of the secur i ty forces discloses p a r t i c u l a r cha rac t e r i s t i c s in 
the sou th -eas t region in this per iod . 

95 . Firs t ly , w h e r e offences were c o m m i t t e d by S t a t e officials in ce r t a in 
c i r c u m s t a n c e s , the c o m p e t e n c e to inves t iga te was r e m o v e d from the 
public p r o s e c u t o r in favour of a d m i n i s t r a t i v e counci ls , which took the 
decision w h e t h e r to p ro secu t e (see p a r a g r a p h 65 above) . T h e s e councils 
were m a d e up of civil s e rvan t s , u n d e r t he o rde r s of the governor , w h o was 
h imsel f respons ib le for t he secur i ty forces whose conduc t was in issue. T h e 
inves t iga t ions which they ins t iga ted were often ca r r i ed ou t by g e n d a r m e s 
l inked h ie ra rch ica l ly to t he un i t s conce rned in t he inc ident . T h e C o u r t 
accordingly found in two cases t h a t t he a d m i n i s t r a t i v e councils did not 
provide an i n d e p e n d e n t or effective p r o c e d u r e for inves t iga t ing d e a t h s 
involving m e m b e r s of t h e secur i ty forces (see t he Giileg v. T u r k e y 
j u d g m e n t of 27 J u l y 1998, Reports 1998-PV, pp . 1731-33, §§ 77-82, and Ogur 
v. Turkey [ G C ] , no. 21594/93 , §§ 85-93, E C H R 1999-111). 

96. Secondly, t he cases e x a m i n e d by the C o n v e n t i o n o rgans 
conce rn ing the region at this t i m e have p roduced a ser ies of f indings of 
fai lure by t he a u t h o r i t i e s to inves t iga te a l lega t ions of w r o n g d o i n g by the 
secur i ty forces, bo th in t he con tex t of t he p r o c e d u r a l obl iga t ions u n d e r 
Art ic le 2 of t he C o n v e n t i o n a n d the r e q u i r e m e n t of effective r e m e d i e s 
imposed by Art ic le 13 of the C o n v e n t i o n (see, conce rn ing Art ic le 2, the 
Kaya v. T u r k e y j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, pp. 324-26, 
§§ 86-92; t he Erg i v. T u r k e y j u d g m e n t of 28 J u l y 1998, Reports 1998-IV, 
pp. 1778-79, §§ 82-85; t he Ya§a j u d g m e n t c i ted above, pp . 2454-57, 
§§ 98-108; Qakici v. Turkey [ G C ] , no. 23657/94, § 87, E C H R 1999-PV; and 
Tannkulu c i ted above, §§ 101-11; c o n c e r n i n g Ar t ic le 13, see t he j u d g m e n t s 
c i ted above a n d the Aksoy v. T u r k e y j u d g m e n t of 18 D e c e m b e r 1996, 
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Reports 1996-VI, pp . 2286-87, §§ 95-100; t he Aydin v. T u r k e y j u d g m e n t of 
25 S e p t e m b e r 1997, Reports 1997-VI, pp . 1895-98, §§ 103-09; t he Mentes , 
and O t h e r s v. T u r k e y j u d g m e n t of 28 N o v e m b e r 1997, Reports 1997-VIII, 
pp. 2715-16, §§ 89-92; t he Selguk and A s k e r v . T u r k e y j u d g m e n t of 24 Apri l 
1998, Reports 1998-11, pp . 912-14, §§ 93-98; t he K u r t v. T u r k e y j u d g m e n t of 
25 M a y 1998, Reports 1998-III, pp . 1188-90, §§ 135-42; and the T e k i n 
v. T u r k e y j u d g m e n t of 9 J u n e 1998, Reports 1998TV, pp . 1519-20, 
§§ 62-69). 

A c o m m o n fea tu re of t he se cases is a f inding t h a t t he public p rosecu to r 
failed to p u r s u e c o m p l a i n t s by individuals c l a iming t h a t t he secur i ty forces 
were involved in a n unlawful act , for e x a m p l e not in te rv iewing or t ak ing 
s t a t e m e n t s from impl i ca t ed m e m b e r s of the secur i ty forces, accep t ing at 
face va lue t he r e p o r t s of inc iden ts s u b m i t t e d by m e m b e r s of the secur i ty 
forces and a t t r i b u t i n g inc iden ts to t h e P K K on the basis of m i n i m a l or no 
evidence . 

97. Th i rd ly , the a t t r i b u t i o n of responsibi l i ty for inc iden t s to t he P K K 
has p a r t i c u l a r significance as r e g a r d s t he inves t iga t ion a n d jud ic ia l 
p r o c e d u r e s which e n s u e since ju r i sd ic t ion for t e r ro r i s t c r imes has been 
given to t he N a t i o n a l Secur i ty C o u r t s (see p a r a g r a p h 64 above) . In a 
ser ies of cases , t he C o u r t has found t h a t t he N a t i o n a l Secur i ty C o u r t s do 
not fulfil t he r e q u i r e m e n t of i n d e p e n d e n c e imposed by Art ic le 6 of t he 
C o n v e n t i o n , d u e to t he p r e s e n c e of a mi l i t a ry j u d g e whose pa r t i c ipa t i on 
gives rise to l eg i t ima t e fears t h a t t he cour t m a y be undu ly inf luenced by 
cons ide ra t ions which had n o t h i n g to do wi th t he n a t u r e of the case (see 
the Incal v. T u r k e y j u d g m e n t of 9 J u n e 1998, Reports 1998TV, pp . 1571-73, 
§§ 65-73) . 

98 . T h e C o u r t finds tha t t he se defects u n d e r m i n e d the effectiveness of 
the p ro tec t ion afforded by the c r i m i n a l law in the sou th -eas t region d u r i n g 
the per iod re levan t to this case . It cons iders t h a t this p e r m i t t e d or fos tered 
a lack of accountab i l i ty of m e m b e r s of t he secur i ty forces for the i r ac t ions 
which, as t he C o m m i s s i o n s t a t e d in its r e p o r t , was not compa t ib l e wi th the 
ru le of law in a d e m o c r a t i c society r e spec t i ng the f u n d a m e n t a l r igh t s and 
f reedoms g u a r a n t e e d u n d e r t he Conven t ion . 

99. C o n s e q u e n t l y , these defects r e m o v e d t h e p ro tec t ion which 
H a s a n K a y a should have received by law. 

100. T h e G o v e r n m e n t have d i s p u t e d t h a t they could in any event have 
effectively provided p ro t ec t i on aga ins t a t t a cks . T h e C o u r t is not convinced 
by th is a r g u m e n t . A wide r a n g e of p revent ive m e a s u r e s would have been 
avai lable to t he au tho r i t i e s r e g a r d i n g the act ivi t ies of t he i r own secur i ty 
forces a n d those g roups al legedly ac t ing u n d e r the i r auspices or wi th the i r 
knowledge . T h e G o v e r n m e n t have not provided any in fo rma t ion 
conce rn ing s t eps t a k e n by t h e m pr ior to the Susu r luk r epo r t to 
inves t iga te t he ex i s tence of con t r a -gue r r i l l a g r o u p s a n d the e x t e n t to 
which S t a t e officials were imp l i ca t ed in unlawful killings ca r r i ed ou t 
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d u r i n g this per iod , wi th a view to t a k i n g a p p r o p r i a t e m e a s u r e s of 
p reven t ion . 

101. T h e C o u r t concludes t h a t in t he c i r c u m s t a n c e s of th is case the 
a u t h o r i t i e s failed to t ake r ea sonab le m e a s u r e s avai lable to t h e m to 
p r even t a rea l and i m m e d i a t e risk to the life of H a s a n Kaya . T h e r e has , 
accordingly , been a violat ion of Ar t ic le 2 of the Conven t ion . 

(b) Alleged inadequacy of the investigation 

102. T h e C o u r t r e i t e r a t e s t h a t the obl igat ion to p ro tec t life u n d e r 
Art ic le 2 of t he Conven t ion , r e a d in conjunct ion wi th t he S t a t e ' s g e n e r a l 
d u t y u n d e r Ar t ic le 1 of t he C o n v e n t i o n " to secure to everyone wi th in [its] 
jur isdic t ion t he r igh ts a n d f r eedoms def ined in [ the] Conven t ion" , 
r e q u i r e s by impl ica t ion t h a t t h e r e should be s o m e form of effective 
official inves t iga t ion w h e n individuals have been killed as a resu l t of the 
use of force (see, mutatis mutandis, the M c C a n n and O t h e r s v. t he U n i t e d 
K i n g d o m j u d g m e n t of 27 S e p t e m b e r 1995, Ser ies A no. 324, p . 49, § 161, 
a n d the Kaya j u d g m e n t c i ted above, p . 329, § 105). 

103. In the p r e s e n t case , t he inves t iga t ion in to t h e d i s a p p e a r a n c e was 
conduc t ed by the publ ic p rosecu to r a t Elazig . It c h a n g e d h a n d s four t imes . 
T h e file was t r a n s f e r r e d to Tunce l i w h e n the bodies w e r e d iscovered. T h e 
Tunce l i publ ic p rosecu to r ceded ju r i sd ic t ion to t h e Na t iona l Secur i ty 
C o u r t a t Kayser i cons ide r ing the case to concern a t e r ro r i s t c r i m e . F r o m 
Kayser i , t he inves t iga t ion was t r a n s f e r r e d to Erz incan N a t i o n a l Secur i ty 
C o u r t and finally to M a l a t y a N a t i o n a l Secur i ty C o u r t , w h e r e it is still 
pend ing . 

104. T h e inves t iga t ion a t the scene of discovery of the bodies involved 
two au tops ie s . T h e first was cursory a n d inc luded the r e m a r k a b l e 
s t a t e m e n t t h a t t h e r e w e r e no m a r k s of i l l - t r e a t m e n t on t he bodies . T h e 
second au topsy was m o r e de t a i l ed a n d did record m a r k s on bo th bodies . 
It o m i t t e d , however , to provide e x p l a n a t i o n s or conclusions r e g a r d i n g the 
ecchymoses on the nai l bases a n d the knees and ankle or t he s c r a t ches on 
the ank le . Bruises on the r igh t ea r a n d head a r e a were a t t r i b u t e d to 
p r e s s u r e on the body, w i thou t c lear e x p l a n a t i o n as to w h a t t h a t migh t 
involve (see p a r a g r a p h 22 above) . 

T h e r e was no forensic e x a m i n a t i o n of t he scene or r epor t r e g a r d i n g 
w h e t h e r the v ic t ims were killed at t he scene or how they w e r e depos i ted 
a t t h e scene . N o r was t h e r e any inves t iga t ion conce rn ing how the two 
vic t ims had b e e n t r a n s p o r t e d from Elazig to Tunce l i , which j o u r n e y 
would have involved s topp ing a t a ser ies of official checkpo in t s a long the 
m o r e t h a n 130 k m rou t e . T h e C o u r t observes t h a t t h e r e is n o ev idence in 
t he inves t iga t ion file to d o c u m e n t any a t t e m p t s to check cus tody records 
or to t ake s t a t e m e n t s from po ten t i a l eyewi tnesses a t Yaz ikonak , w h e r e the 
car was found. 
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105. It is no t iceable t h a t t he major , indeed the only, leads in t h e 
inves t iga t ion conce rned al leged con t r a -gue r r i l l a and secur i ty force 
involvement and were provided by in fo rma t ion from t h e re la t ives of t he 
v ic t ims , A h m e t Kaya a n d Anik C a n , who passed on w h a t they had h e a r d 
from o t h e r s a n d from the p ress . I n fo rma t ion was also provided by a 
Tunce l i lawyer a n d the p r e s i d e n t of t h e Tunce l i H R A w h e n they r ead an 
ar t ic le in the press conce rn ing the a l leged p e r p e t r a t o r s of the kill ings. T h e 
Aydmhk ed i tor s u b m i t t e d a pe t i t ion , d r a w i n g a t t e n t i o n to in terviews 
publ i shed in the n e w s p a p e r a l leging con t r a -gue r r i l l a and S t a t e secur i ty-
officer invo lvement . T h e public p rosecu to r s conce rned did t ake s teps in 
r e sponse . However , t he se were often l imi ted and superf icial . For 
e x a m p l e , ins t ruc t ions w e r e given to locate t he suspec t ed con t r a -gue r r i l l a 
M a h m u t Yildir im. However , t he r epor t s by the police w e r e c o n t r a d i c t o r y -
the first s t a t e d t h a t he had left his a d d r e s s while the second c la imed t h e 
a d d r e s s did not exist . N o s teps were t a k e n to clarify this (see p a r a g r a p h s 
45 and 53 above) . 

T h e in fo rmat ion conce rn ing the a l leged s igh t ing of a w a n t e d t e r ro r i s t , 
Yusuf Geyik, who had c l a imed pa r t i c ipa t ion in t he kil l ings, w i th 
g e n d a r m e s in P e r t e k , was also not p u r s u e d , in pa r t i cu l a r , t he a p p a r e n t 
r epo r t of t he police officer conf i rming the eyewi tness s t a t e m e n t s t h a t 
Geyik had been s t ay ing a t the dis t r ic t g e n d a r m e r i e h e a d q u a r t e r s . No 
fu r the r enqu i ry was m a d e of t he g e n d a r m e s , n o t w i t h s t a n d i n g the fact 
t h a t one of the eyewi tnesses h a d given the first n a m e s of two g e n d a r m e s 
w h o m he had c la imed to recognise . 

T h e G o v e r n m e n t have d i s p u t e d t h a t the public p rosecu to r can be 
cri t icised for failing to contac t the p ress conce rn ing the i r sources of 
in fo rmat ion , in p a r t i c u l a r t he j ou rna l i s t Sone r Yalgin, who publ i shed 
in te rv iews , a n d l a t e r a book, conce rn ing in fo rma t ion given to him by a 
JITEM officer, C e m Ersever , abou t t h e t a r g e t i n g of a lawyer a n d doc tor 
in Elazig. It is cor rec t t h a t t he i n fo rma t ion which he could have given 
m a y have been h e a r s a y in n a t u r e . Yalcin 's c la ims w e r e , however , r e l evan t 
to t he inves t iga t ion a n d could have provided o t h e r l ines of enqui ry . 

106. T h e inves t iga t ion was also di la tory. T h e r e were signif icant delays 
in seek ing s t a t e m e n t s from wi tnesses : for e x a m p l e , it took from 
17 N o v e m b e r 1993 to Apri l 1994 to ob ta in a fuller a n d m o r e de ta i l ed 
s t a t e m e n t from Hiiseyin Kaykag. T h e r e was no a p p a r e n t activity 
b e t w e e n 5 M a y 1993 a n d S e p t e m b e r 1993 and no signif icant s t ep t a k e n 
from Apri l 1994 unt i l 13 M a r c h 1995. 

107. T h e C o u r t does not u n d e r e s t i m a t e t he difficulties facing public 
p rosecu to r s in the sou th -cas t reg ion at t h a t t i m e . It recal ls t h a t 
J u d g e Major Bulu t , who gave evidence to t he C o m m i s s i o n ' s d e l e g a t e s , 
exp la ined t h a t he h a d 500 o t h e r inves t iga t ions u n d e r his responsibi l i ty . 
N o n e t h e l e s s , w h e r e t h e r e a re ser ious a l lega t ions of misconduc t a n d 
infliction of unlawful h a r m impl i ca t ing S t a t e secur i ty officers, it is 
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i n c u m b e n t on the au tho r i t i e s to r e spond actively and wi th r easonab le 
exped i t ion (see, mulalis mutandis, Selmouni v. France, [ G C ] , no. 25803/94, 
§§ 76-79, E C H R 1999-V). 

108. T h e C o u r t is not satisfied tha t the inves t iga t ion ca r r i ed out into 
t he kil l ing of H a s a n Kaya a n d M e t i n C a n was a d e q u a t e or effective. It 
failed to es tab l i sh significant e l e m e n t s of the inc ident or clarify what 
h a p p e n e d to t he two m e n and has not been conduc t ed wi th t he di l igence 
a n d d e t e r m i n a t i o n necessa ry for t h e r e to be any rea l is t ic p rospec t of 
ident i fying a n d a p p r e h e n d i n g the p e r p e t r a t o r s . It has r e m a i n e d from the 
ear ly s t ages wi th in the jur isdic t ion of t he N a t i o n a l Secur i ty C o u r t 
p rosecu to r s , who inves t iga te p r imar i l y t e r ro r i s t or s epa ra t i s t offences. 

109. T h e C o u r t concludes t h a t t h e r e has b e e n in this respect a 
violat ion of Art ic le 2 of t he C o n v e n t i o n . 

III. ALLEGED V I O L A T I O N O F ARTICLE 3 O F T H E C O N V E N T I O N 

110. T h e appl ican t compla ined t h a t his b r o t h e r was t o r t u r e d before 
his d e a t h . H e had previously compla ined t h a t t he c i r c u m s t a n c e s of his 
b r o t h e r ' s d i s a p p e a r a n c e and d e a t h h a d also inflicted i n h u m a n and 
d e g r a d i n g t r e a t m e n t on h imse l f bu t did not p u r s u e this claim before the 
C o u r t . H e invoked Art ic le 3 of t he Conven t i on which provides: 

" N o o n e sha l l be s u b j e c t e d lo t o r t u r e o r to i n h u m a n or d e g r a d i n g t r e a t m e n t o r 

p u n i s h m e n t . " 

111. T h e app l ican t re l ied on the medica l evidence of injury which 
could only have b e e n sus t a ined by his b r o t h e r du r ing the per iod of 
d i s a p p e a r a n c e before his body was discovered. T h i s inc luded bru i ses on 
the nail bases , m a r k s on the wr is t s from wire , b ru i ses a n d s c r a t ches on 
the body and the s t a t e of t he feet, which showed long i m m e r s i o n in w a t e r 
or snow. T h e fai lure of the a u t h o r i t i e s to ca r ry out an effective 
inves t iga t ion was also a l leged to disclose a b r e a c h of t he p rocedura l 
obl iga t ion u n d e r Art ic le 3 of t he Conven t ion . 

112. T h e G o v e r n m e n t d e n i e d t h a t t h e r e was any sign of t o r t u r e 
revea led by the au tops ie s . T h e y also d i spu t ed any S t a t e responsib i l i ty for 
t he d i s a p p e a r a n c e . 

113. T h e C o m m i s s i o n cons ide red t h a t the r e s p o n d e n t S t a t e was 
respons ib le for t he i l l - t r e a tmen t suffered by H a s a n Kaya before his d e a t h 
on the basis of its f inding of fai lure by t h e a u t h o r i t i e s to p ro t ec t his life. It 
found, however , t h a t t he med ica l evidence revea led t r e a t m e n t which 
should be c h a r a c t e r i s e d as i n h u m a n and d e g r a d i n g . 

114. T h e C o u r t recal ls t h a t it has not found t h a t any S t a t e agen t was 
d i rec t ly respons ib le for H a s a n Kaya ' s d e a t h . It has conc luded t h a t in the 
c i r c u m s t a n c e s of this case t h e r e was a fa i lure to provide p ro tec t ion of his 
r igh t to life by the defects in t he c r i m i n a l law preven t ive f ramework and by 
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the fai lure of the au tho r i t i e s to t ake r ea sonab le s teps to avoid a known risk 
to his life. 

115. T h e obl iga t ion imposed on H i g h C o n t r a c t i n g P a r t i e s u n d e r 
Art ic le 1 of t he Conven t i on to secure to everyone wi th in the i r ju r i sd ic t ion 
the r igh ts a n d f reedoms def ined in the Conven t ion , t a k e n t o g e t h e r wi th 
Art ic le 3, r equ i r e s S t a t e s to t ake m e a s u r e s des igned to e n s u r e t h a t 
individuals wi th in the i r j u r i sd ic t ion a re not subjec ted to t o r t u r e or 
i n h u m a n or d e g r a d i n g t r e a t m e n t , inc luding such i l l - t r e a tmen t 
a d m i n i s t e r e d by p r iva te individuals (see t h e A. v. t he U n i t e d K i n g d o m 
j u d g m e n t of 23 S e p t e m b e r 1998, Reports 1998-VI, p . 2699, § 22). S t a t e 
responsibi l i ty m a y the re fo re be e n g a g e d w h e r e t he f r amework of law fails 
to provide a d e q u a t e p ro t ec t i on (see, for e x a m p l e , t he A. j u d g m e n t c i ted 
above, p . 2700, § 24) or w h e r e the a u t h o r i t i e s fail to t ake r e a s o n a b l e s t eps 
to avoid a risk of i l l - t r e a tmen t abou t which they knew or o u g h t to have 
known (for e x a m p l e , mutatis mutandis, the O s m a n j u d g m e n t c i ted above, 
pp . 3159-60, §§ 115-16). 

116. T h e C o u r t finds t h a t t he au tho r i t i e s knew or ough t to have known 
t h a t H a s a n Kaya was a t risk of be ing t a r g e t e d as he was suspec t ed of 
giving ass i s tance to w o u n d e d m e m b e r s of t he PKK. T h e fai lure to p ro tec t 
his life t h r o u g h specific m e a s u r e s and t h r o u g h the g e n e r a l failings in t he 
c r imina l law f r amework p laced him in d a n g e r not only of ext ra- judic ia l 
execu t ion bu t also of i l l - t r e a tmen t from pe r sons who were u n a c c o u n t a b l e 
for the i r ac t ions . It follows t h a t the S t a t e is respons ib le for t he ill-
t r e a t m e n t suffered by H a s a n K a y a af ter his d i s a p p e a r a n c e a n d pr io r to 
his d e a t h . 

117. In d e t e r m i n i n g w h e t h e r a p a r t i c u l a r form of i l l - t r e a tmen t 
should be qualif ied as t o r t u r e , cons ide ra t ion mus t be given to the 
d is t inc t ion , e m b o d i e d in Art ic le 3, be tween this not ion a n d t h a t of 
i n h u m a n or d e g r a d i n g t r e a t m e n t . As no ted in previous cases , it 
a p p e a r s t h a t it was t he i n t en t ion t h a t t he Conven t i on should , by m e a n s 
of th is d i s t inc t ion , a t t a c h a special s t i g m a to d e l i b e r a t e i n h u m a n 
t r e a t m e n t caus ing very ser ious and cruel suffering (see the I re land 
v. the U n i t e d K n g d o m j u d g m e n t of 18 J a n u a r y 1978, Ser ies A no. 25, 
p. 66, § 167, and Selmouni c i ted above, § 96) . In add i t ion to t he severi ty 
of t he t r e a t m e n t , t h e r e is a purpos ive e l e m e n t as recognised in the 
U n i t e d N a t i o n s Conven t i on aga ins t T o r t u r e and O t h e r C r u e l , I n h u m a n 
or D e g r a d i n g T r e a t m e n t or P u n i s h m e n t , which c a m e in to force on 
26 J u n e 1987, a n d which def ines t o r t u r e in t e r m s of t he in t en t iona l 
infliction of severe pa in or suffer ing with the a im, inter alia, of 
o b t a i n i n g in fo rmat ion , infl ict ing p u n i s h m e n t or i n t i m i d a t i n g (see 
Art ic le 1 of the U n i t e d Na t ions C o n v e n t i o n ) . 

118. T h e C o u r t a g r e e s wi th t he C o m m i s s i o n t h a t t he exact 
c i r c u m s t a n c e s in which H a s a n Kaya was held and received the physical 
injuries n o t e d in the au topsy a r e unknown . T h e med ica l evidence 
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avai lable also does not es tab l i sh t h a t the level of suffer ing could be 
r e g a r d e d as very c rue l a n d severe . It is, however , in no doub t t h a t the 
b ind ing of H a s a n Kaya ' s wr is t s wi th wire in such a m a n n e r as to cut the 
skin a n d the pro longed exposu re of his feet to w a t e r or snow, w h e t h e r 
caused in ten t iona l ly or o the rwise , m a y be r e g a r d e d as infl icting i n h u m a n 
a n d d e g r a d i n g t r e a t m e n t wi th in t he m e a n i n g of Art ic le 3 of the 
Conven t ion . 

119. T h e C o u r t concludes t h a t t h e r e has b e e n a b r e a c h of Art ic le 3 of 
the Conven t ion in respec t of H a s a n Kaya . 

120. It does not d e e m it necessary to m a k e a s e p a r a t e finding u n d e r 
Art ic le 3 in respec t of t he a l leged deficiencies in the inves t iga t ion . 

IV. ALLEGED V I O L A T I O N O F A R T I C L E 13 O F T H E C O N V E N T I O N 

121. T h e app l ican t compla ined t h a t he h a d not h a d a n effective 
r e m e d y wi th in t he m e a n i n g of Art ic le 13 of t he C o n v e n t i o n , which 
provides : 

" E v e r y o n e w h o s e r i g h t s a n d f r e e d o m s a s s e t f o r t h in [ t h e ] C o n v e n t i o n a r e v i o l a t e d 

sha l l h a v e a n effect ive r e m e d y b e f o r e a n a t i o n a l a u t h o r i t y n o t w i t h s t a n d i n g t h a t t h e 

v i o l a t i o n h a s b e e n c o m m i t t e d by p e r s o n s a c t i n g in a n official c a p a c i t y . " 

122. T h e G o v e r n m e n t a r g u e d t h a t in l ight of the condi t ions prevai l ing 
in t h e reg ion , t he inves t iga t ion ca r r i ed out was effective. T h e y poin ted out 
t h a t the au tho r i t i e s were only i n fo rmed of the d i s a p p e a r a n c e seven teen 
hours af ter it occur red . T h e inves t iga t ion would con t i nue un t i l the end of 
t he p resc r ip t ion per iod of twen ty yea r s . T h e y perceived no p rob l em ar is ing 
conce rn ing effective r e m e d i e s . 

123. T h e C o m m i s s i o n , w i th w h o m the app l ican t a g r e e d , was of the 
opin ion t h a t t he appl ican t h a d a r g u a b l e g r o u n d s for c l a iming tha t the 
secur i ty forces w e r e imp l i ca t ed in the kil l ing of his b r o t h e r . Re fe r r i ng to 
its f indings r e l a t i ng to the i n a d e q u a c y of the inves t iga t ion , it concluded 
t h a t t he app l i can t h a d b e e n den ied an effective r e m e d y . 

124. T h e C o u r t r e i t e r a t e s t h a t Art ic le 13 of the Conven t i on 
g u a r a n t e e s t he availabil i ty at t he na t iona l level of a r e m e d y to enforce 
t h e subs t ance of the Conven t i on r igh ts and f reedoms in w h a t e v e r form 
they migh t h a p p e n to be secu red in t he domes t i c legal o rde r . T h e effect 
of Art ic le 13 is t hus to r e q u i r e t he provision of a d o m e s t i c r e m e d y to deal 
wi th the s u b s t a n c e of an " a r g u a b l e c o m p l a i n t " u n d e r t he C o n v e n t i o n and 
to g r a n t a p p r o p r i a t e relief, a l t h o u g h C o n t r a c t i n g S t a t e s a r e afforded 
some d i sc re t ion as to t he m a n n e r in which they conform to the i r 
C o n v e n t i o n obl iga t ions u n d e r this provision. T h e scope of t he obl igat ion 
u n d e r Art ic le 13 var ies d e p e n d i n g on the n a t u r e of t h e app l i can t ' s 
compla in t u n d e r the Conven t ion . Neve r the l e s s , t he r e m e d y r e q u i r e d by 
Art ic le 13 m u s t be "effect ive" in prac t ice as well as in law, in pa r t i cu l a r 
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in t he sense t h a t its exerc ise m u s t not be unjust if iably h i n d e r e d by the ac ts 
or omiss ions of t he au tho r i t i e s of the r e s p o n d e n t S t a t e (see t he following 
j u d g m e n t s ci ted above: Aksoy, p . 2286, § 95; Aydin, pp . 1895-96, § 103; and 
Kaya , pp . 329-30, § 106). 

Given the f u n d a m e n t a l i m p o r t a n c e of the r ight to p ro tec t ion of life, 
Ar t ic le 13 r e q u i r e s , in add i t ion to t he p a y m e n t of c o m p e n s a t i o n w h e r e 
a p p r o p r i a t e , a t h o r o u g h and effective inves t iga t ion capab le of l ead ing to 
t he ident i f icat ion a n d p u n i s h m e n t of those respons ib le for t he dep r iva t ion 
of life and inc luding effective access for the c o m p l a i n a n t to the 
inves t iga t ion p r o c e d u r e (see t he K a y a j u d g m e n t ci ted above, pp . 330-31, 
§ 107). 

125. O n the basis of the evidence a d d u c e d in t he p r e s e n t case , t he 
C o u r t has not found it proved beyond r ea sonab l e doub t t h a t a g e n t s of 
t he S t a t e ca r r i ed out , or were o therwise imp l i ca t ed in, t he kil l ing of the 
app l i can t ' s b r o t h e r . As it has held in previous cases , however , t ha t does 
not p rec lude t he compla in t in re la t ion to Art ic le 2 from be ing an 
" a r g u a b l e " one for t he pu rposes of Art ic le 13 (see the Boyle a n d Rice 
v. the U n i t e d K i n g d o m j u d g m e n t of 27 Apri l 1988, Ser ies A no. 131, 
p. 23, § 52, a n d the Kaya a n d Ya§a j u d g m e n t s c i ted above, pp. 330-31 , 
§ 107, a n d p . 2442, § 113, respect ive ly) . In th is connec t ion , t he C o u r t 
observes t h a t it is not in d i spu t e t h a t the app l i can t ' s b r o t h e r was the 
v ic t im of an unlawful kill ing a n d he m a y the re fo re be cons ide red to 
have a n " a r g u a b l e c la im" . 

126. T h e a u t h o r i t i e s t hus h a d an obl igat ion to ca r ry out a n effective 
inves t iga t ion in to t he c i r c u m s t a n c e s of the kil l ing of t he app l i can t ' s 
b r o t h e r . For the reasons set out above (see p a r a g r a p h s 100-06 above) , no 
effective c r imina l inves t iga t ion c a n be cons ide red to have been conduc ted 
in acco rdance wi th Art ic le 13, t he r e q u i r e m e n t s of which a r e b r o a d e r t h a n 
the obl iga t ion to inves t iga te imposed by Art ic le 2 (see t he Kaya j u d g m e n t 
ci ted above, pp. 330-31 , § 107). T h e C o u r t finds t he re fo re t h a t the 
app l i can t has b e e n d e n i e d a n effective r e m e d y in respec t of the d e a t h of 
his b r o t h e r a n d t h e r e b y access to any o t h e r avai lable r e m e d i e s at his 
disposal , inc luding a c la im for c o m p e n s a t i o n . 

C o n s e q u e n t l y , t h e r e h a s b e e n a violat ion of Art ic le 13 of t h e 
Conven t ion . 

V. ALLEGED P R A C T I C E BY T H E A U T H O R I T I E S O F I N F R I N G I N G 
ARTICLES 2, 3 A N D 13 O F T H E C O N V E N T I O N 

127. T h e app l ican t m a i n t a i n e d t h a t t h e r e ex i s ted in T u r k e y an 
officially t o l e r a t ed prac t ice of v io la t ing Art ic les 2, 3 a n d 13 of t he 
Conven t ion , which a g g r a v a t e d t he b r e a c h e s of which he and his b r o t h e r 
had been the v ic t ims . Re fe r r i ng to o t h e r cases conce rn ing events in 
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sou th -eas t T u r k e y in which the C o m m i s s i o n and the C o u r t had also found 
b r e a c h e s of t he se provis ions, t he appl ican t s u b m i t t e d t h a t t hey revealed a 
p a t t e r n of den ia l by t he au tho r i t i e s of a l l ega t ions of ser ious h u m a n r ights 
v iola t ions as well as a den ia l of r e m e d i e s . 

128. H a v i n g r e g a r d to its f indings u n d e r Ar t ic les 2, 3 a n d 13 above, the 
C o u r t does not find it necessa ry to d e t e r m i n e w h e t h e r the failings 
ident i f ied in this case a r e pa r t of a p rac t i ce a d o p t e d by the au tho r i t i e s . 

VI. ALLEGED V I O L A T I O N O F A R T I C L E 14 O F T H E C O N V E N T I O N 

129. T h e appl ican t s u b m i t t e d t h a t his b r o t h e r was k i d n a p p e d and 
killed because of his K u r d i s h origin a n d his p r e s u m e d poli t ical opinion 
a n d t h a t he was t h u s d i s c r i m i n a t e d aga ins t , c o n t r a r y to t h e prohib i t ion 
c o n t a i n e d in Art ic le 14 of t he C o n v e n t i o n , which r e a d s : 

" T h e e n j o y m e n t of t h e r i g h t s a n d f r e e d o m s se t fo r th in [ t h e ] C o n v e n t i o n sliall be 

s e c u r e d w i t h o u t d i s c r i m i n a t i o n on a n y g r o u n d s u c h a s s e x , r a c e , c o l o u r , l a n g u a g e , 

r e l i g ion , po l i t i ca l o r o t h e r o p i n i o n , n a t i o n a l or soc ia l o r i g i n , a s s o c i a t i o n w i t h a n a t i o n a l 

m i n o r i t y , p r o p e r t y , b i r t h o r o t h e r s t a t u s . " 

130. T h e G o v e r n m e n t did not a d d r e s s this issue at the h e a r i n g . 
131. T h e C o u r t cons iders t h a t these c o m p l a i n t s ar ise ou t of t he s a m e 

facts as those cons ide red u n d e r Ar t ic les 2, 3 a n d 13 of the Conven t i on and 
does not find it necessa ry to e x a m i n e t h e m sepa ra t e lv . 

VII. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

132. Art ic le 41 of t he Conven t i on provides : 

"If t h e C o u r t f inds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows only 

p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n to 

t h e i n j u r e d p a r t y . " 

A. P e c u n i a r y d a m a g e 

133. T h e app l ican t c l a imed 42,000 p o u n d s s te r l ing (GBP) in respec t of 
t he p e c u n i a r y d a m a g e suffered by his b r o t h e r who is now dead . H e 
s u b m i t t e d t h a t his b r o t h e r , aged 27 at the t ime of his d e a t h and work ing 
as a doc tor wi th a sa la ry equ iva len t to G B P 1,102 pe r m o n t h , can be said to 
have s u s t a i n e d a capi ta l i sed loss of e a r n i n g s of G B P 253,900.80. However , 
in o r d e r to avoid any unjust e n r i c h m e n t , the app l ican t c l a imed the lower 
s u m of G B P 42,000. 

134. T h e G o v e r n m e n t , po in t ing ou t t h a t t he app l ican t had failed to 
es tab l i sh any direct S t a t e involvement in t he d e a t h of his b ro the r , 
re jec ted t he app l i can t ' s c l a ims as e x a g g e r a t e d a n d likely to lead to unjust 
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e n r i c h m e n t . T h e y d i spu t ed tha t his b r o t h e r would have e a r n e d the s u m 
c la imed , which was an i m m e n s e a m o u n t in T u r k i s h t e r m s . 

135. T h e C o u r t no tes t h a t t he app l i can t ' s b r o t h e r was u n m a r r i e d a n d 
had no ch i ld ren . It is not c l a imed t h a t t he app l i can t was in any way 
d e p e n d e n t on h im . Th i s does not exc lude a n award in respec t of 
pecun ia ry d a m a g e be ing m a d e to an appl ican t who has es tab l i shed t h a t a 
close m e m b e r of the family has suffered a violat ion of t he C o n v e n t i o n (see 
t he Aksoy j u d g m e n t c i ted above, pp. 2289-90, § 113, w h e r e t he p e c u n i a r y 
c la ims m a d e by the app l ican t p r io r to his d e a t h for loss of e a r n i n g s a n d 
medica l expenses a r i s ing out of d e t e n t i o n a n d t o r t u r e w e r e t a k e n in to 
account by the C o u r t in m a k i n g an award to t he app l i can t ' s f a t he r who 
had c o n t i n u e d t h e app l i ca t ion) . In the p r e s e n t case , however , t he c la ims 
for pecun ia ry d a m a g e r e l a t e to a l leged losses acc ru ing s u b s e q u e n t to t he 
d e a t h of t he app l i can t ' s b r o t h e r . T h e y do not r e p r e s e n t losses ac tua l ly 
i n c u r r e d e i the r by t he app l i can t ' s b r o t h e r before his d e a t h or by t he 
app l ican t af ter his b r o t h e r ' s d e a t h . T h e C o u r t does no t find it 
a p p r o p r i a t e in t he c i r c u m s t a n c e s of this case to m a k e any a w a r d to the 
app l i can t u n d e r this head . 

B. N o n - p e c u n i a r y d a m a g e 

136. T h e app l ican t c la imed , hav ing r e g a r d to t he severi ty and n u m b e r 
of viola t ions , G B P 50,000 in respec t of his b r o t h e r a n d G B P 2,500 in 
respec t of himself. 

137. T h e G o v e r n m e n t c l a imed t h a t these a m o u n t s were excessive and 
unjust i f ied. 

138. As r ega rds t he c la im m a d e by the app l ican t in respec t of non-
pecun ia ry d a m a g e on beha l f of his deceased b r o t h e r , t he C o u r t no tes 
t h a t a w a r d s have previously been m a d e to surviving spouses a n d ch i ld ren 
and , w h e r e a p p r o p r i a t e , to app l i can t s who w e r e surviving p a r e n t s or 
s ibl ings. It has previously a w a r d e d s u m s as r e g a r d s t he deceased w h e r e it 
was found tha t t h e r e had been a r b i t r a r y d e t e n t i o n or t o r t u r e before his 
d i s a p p e a r a n c e or d e a t h , such s u m s to be held for t he pe r son ' s hei rs (see 
t he Kur t j u d g m e n t ci ted above, p . 1195, §§ 174-75, and Cakici c i ted above, 
§ 130). T h e C o u r t no tes t h a t t h e r e have b e e n findings of v iola t ions of 
Ar t ic les 2, 3 a n d 13 in respec t of t he fai lure to p ro tec t t he life of H a s a n 
Kaya , whose body was found b e a r i n g signs of se r ious i l l - t r e a t m e n t af ter 
be ing held by his c ap to r s for six days . It finds it a p p r o p r i a t e in the 
c i r c u m s t a n c e s of the p r e s e n t case to award G B P 15,000, which a m o u n t is 
t o be pa id to t he appl ican t a n d he ld by h im for his b r o t h e r ' s he i r s . 

139. T h e C o u r t accep t s t h a t the app l i can t has h imsel f suffered non-
pecun ia ry d a m a g e which c a n n o t be c o m p e n s a t e d solely by the findings of 
v iola t ions . M a k i n g its a s s e s s m e n t on a n e q u i t a b l e basis , the C o u r t awards 
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the app l i can t the s u m of G B P 2,500, to be conver ted in to T u r k i s h liras at 
the r a t e appl icable a t t he d a t e of p a y m e n t . 

C. C o s t s a n d e x p e n s e s 

140. T h e appl ican t c la imed a to ta l of G B P 32,781.74 for fees a n d costs 
i ncu r red in b r ing ing the appl ica t ion , less the a m o u n t s received by way of 
legal aid from the Counci l of E u r o p e . Th i s inc luded fees a n d costs i ncu r red 
in respec t of a t t e n d a n c e a t t h e t a k i n g of evidence before t h e C o m m i s s i o n ' s 
de l ega t e s at hea r i ngs in A n k a r a a n d S t r a s b o u r g and a t t e n d a n c e a t t he 
h e a r i n g before t he C o u r t in S t r a s b o u r g . A s u m of G B P 5,205 is listed as 
fees and a d m i n i s t r a t i v e costs i ncu r red in respec t of t he K u r d i s h H u m a n 
R i g h t s Project in its role as l iaison b e t w e e n the legal t e a m in t he U n i t e d 
K i n g d o m a n d the lawyers and the app l ican t in T u r k e y , as well as a sum of 
G B P 3,570 in respec t of work u n d e r t a k e n by lawyers in Tu rkey . 

141. T h e G o v e r n m e n t r e g a r d e d the professional fees as e x a g g e r a t e d 
a n d u n r e a s o n a b l e a n d s u b m i t t e d t h a t r e g a r d shou ld be h a d to t h e 
appl icable r a t e s for t he Bar in I s t anbu l . 

142. In re la t ion to t he c la im for costs t he C o u r t , dec id ing on a n 
equ i t ab l e basis and having r ega rd to the de ta i l s of the c la ims s u b m i t t e d 
by t h e app l i can t , a w a r d s h im the s u m of G B P 22,000 t o g e t h e r wi th any 
va lue -added tax t h a t m a y be c h a r g e a b l e , less t he 15,095 F r e n c h francs 
received b y w a y of legal aid from the Counci l of Eu rope . 

D . D e f a u l t i n t e r e s t 

143. Accord ing to t he in fo rmat ion avai lable to the C o u r t , t he s t a t u to ry 
r a t e of i n t e re s t appl icable in the U n i t e d K i n g d o m at t he d a t e of adopt ion 
of t h e p re sen t j u d g m e n t is 7.5% per a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by six votes to one tha t the r e s p o n d e n t S t a t e failed to p ro tec t the 
life of H a s a n Kaya in violat ion of Art ic le 2 of the Conven t ion ; 

2. Holds u n a n i m o u s l y t h a t t h e r e has been a violat ion of Art ic le 2 of the 
C o n v e n t i o n on account of the fai lure of the a u t h o r i t i e s of t he 
r e s p o n d e n t S t a t e to conduct an effective inves t iga t ion in to the 
c i r c u m s t a n c e s of t he d e a t h of H a s a n Kaya; 

3 . Holds by six vo tes to one t h a t t h e r e h a s been a viola t ion of Art ic le 3 of 
t he Conven t ion ; 
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4. Holds by six votes to one tha t t h e r e has been a violat ion of Art ic le 13 of 
t he Conven t ion ; 

5. Holds u n a n i m o u s l y t h a t it is u n n e c e s s a r y to e x a m i n e w h e t h e r t h e r e has 
b e e n a viola t ion of Art ic le 14 of t he Conven t ion ; 

6. Holds by six votes to one t h a t t he r e s p o n d e n t S t a t e is to pay the 
appl ican t in respect of his b r o t h e r , wi th in t h r e e m o n t h s , by way of 
c o m p e n s a t i o n for non-pecun ia ry d a m a g e , G B P 15,000 (fifteen 
t h o u s a n d p o u n d s s te r l ing) to be conve r t ed in to T u r k i s h l i ras a t t he 
r a t e appl icable at the d a t e of s e t t l e m e n t , which s u m is to be held by 
the app l ican t for his b r o t h e r ' s he i rs ; 

7. Holds u n a n i m o u s l y t h a t t he r e s p o n d e n t S t a t e is to pay t h e app l i can t , 
wi th in t h r e e m o n t h s , in r e spec t of c o m p e n s a t i o n for non-pecun ia ry 
d a m a g e , G B P 2,500 ( two t h o u s a n d live h u n d r e d p o u n d s s te r l ing) to 
be conver t ed in to T u r k i s h l i ras a t t he r a t e appl icable a t t he d a t e of 
s e t t l e m e n t ; 

8. Holds u n a n i m o u s l y t h a t the r e s p o n d e n t S t a t e is to pay the app l i can t , 
wi th in t h r e e m o n t h s , in respec t of costs and expenses , G B P 22,000 
( twenty- two t h o u s a n d pounds s t e r l ing ) , t o g e t h e r wi th any va lue-
a d d e d tax t h a t m a y be c h a r g e a b l e , less F R F 15,095 (fifteen t h o u s a n d 
and n ine ty five F rench francs) to be conver t ed in to p o u n d s s t e r l ing at 
t he r a t e appl icable at t he d a t e of del ivery of this j u d g m e n t ; 

9. Holds u n a n i m o u s l y t h a t s imple in t e re s t a t an a n n u a l r a t e of 7.5% shal l 
be payable on these s u m s from the expiry of the above -men t ioned 
t h r e e m o n t h s un t i l s e t t l e m e n t ; 

10. Dismisses u n a n i m o u s l y the r e m a i n d e r of t he app l i can t ' s c la ims for j u s t 
sa t isfact ion. 

Done in Engl ish , and de l ivered at a publ ic h e a r i n g in the H u m a n Righ t s 
Bui ld ing , S t r a s b o u r g , on 28 M a r c h 2000. 

Michae l O'BOYLE E l i sabe th PALM 
R e g i s t r a r P r e s i d e n t 

In accordance wi th Art ic le 45 § 2 of the Conven t i on a n d Ru le 74 § 2 of 
t he Rules of C o u r t , t he pa r t l y d i s s en t i ng opinion of M r Golcuklt i is 
a n n e x e d to this j u d g m e n t . 

E.P. 
M . O ' B . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E G O L C U K L U 

(Translation) 

T o my grea t r eg re t , I a m u n a b l e to ag r ee wi th the major i ty on poin ts 1, 
3 , 4 a n d 6 of t h e ope ra t i ve provis ions of the M a h m u t Kaya j u d g m e n t for 
t he following reasons . 

1. T h e C o u r t r e a c h e d the conclusion tha t t he r e s p o n d e n t S t a t e had 
viola ted Art ic le 2 by failing to t ake t he necessa ry m e a s u r e s to p ro tec t the 
life of H a s a n Kaya . 

T h e r e is not a shadow of doubt in anyone ' s mind t h a t sou th -eas t T u r k e y 
is a high-r isk a r e a for all its i n h a b i t a n t s . P K K and Hizbu l l ah t e r ro r i s t s and 
m e m b e r s of the far left, e n c o u r a g e d and s u p p o r t e d by foreign powers , 
seize every o p p o r t u n i t y to p e r p e t r a t e t he i r c r i m e s . Moreover , g a n g s t e r s 
a n d rogues t ake a d v a n t a g e of t he p re sence of t he se t e r ro r i s t g roups in 
t he region . T h e a u t h o r i t i e s have t a k e n - and con t i nue to t ake - all 
neces sa ry m e a s u r e s wi th in the i r power to c o m b a t these t h r e a t s to life 
(see p a r a g r a p h 86 of the j u d g m e n t ) . T h e C o u r t itself recognises t h a t the 
posit ive obl igat ion imposed on the S t a t e by the C o n v e n t i o n is not abso lu te 
bu t mere ly one to use best endeavou r s . 

T h u s , surely, it is for people living in the region who feel t h r e a t e n e d to 
exerc ise g r e a t e r ca re t h a n o t h e r s and to t ake the i r own safety p recau t ions , 
r a t h e r t h a n wai t for t he a u t h o r i t i e s to p ro tec t t h e m aga ins t those d a n g e r s . 

Sure ly it was unwise a n d foolhardy of the d e c e a s e d to leave wi th 
s t r a n g e r s for an u n k n o w n d e s t i n a t i o n w h e n , as the C o m m i s s i o n found, 
he was aware of the risk he was r u n n i n g . 

U n f o r t u n a t e l y , no g o v e r n m e n t is able to m a k e secur i ty a g e n t s available 
t o a c c o m p a n y pe r sons w h o feel t h r e a t e n e d or t o provide t h e m wi th 
pe r sona l p ro t ec t i on in a high-r isk a r e a w h e r e p e r h a p s h u n d r e d s or even 
t h o u s a n d s of people a r e in a like s i tua t ion . Indeed , H a s a n K a y a a t no 
s t age r e q u e s t e d p ro tec t ion . T h e reg iona l a u t h o r i t i e s and the deceased ' s 
family concealed t he t r u e c i r c u m s t a n c e s of his d i s a p p e a r a n c e from the 
inves t iga t ing a u t h o r i t i e s , a n d m a y even have lied to t h e m . In o t h e r 
words , they did not give any ass i s t ance w h a t s o e v e r to t he secur i ty a g e n t s 
(see p a r a g r a p h 14 of t he j u d g m e n t ) . 

C o n s e q u e n t l y , I do not s h a r e the opinion t h a t the r e s p o n d e n t S ta te 
failed, in b r e a c h of Ar t ic le 2 of t he C o n v e n t i o n , in any d u t y it had to 
p ro tec t H a s a n Kaya ' s life. 

2. As r e g a r d s the f inding of a violat ion of Art ic le 13 of t he Conven t ion , 
I refer to m y d i s s en t i ng opinion in the case of Ergi v. T u r k e y ( judgmen t of 
28 J u l y 1998, Reports ofJudgments and Decisions 1998-IV). T h u s , I a g r e e wi th 
t he C o m m i s s i o n t h a t once t he conclus ion has been r e a c h e d t h a t t h e r e has 
b e e n a violat ion of Art ic le 2 of the Conven t i on on the g r o u n d s t h a t t he re 
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was no effective inves t iga t ion in to the d e a t h t h a t has given rise to t he 
c o m p l a i n t , no s e p a r a t e ques t i on ar ises u n d e r Art ic le 13. T h e fact t h a t 
t h e r e was no sa t i s fac tory a n d a d e q u a t e inves t iga t ion in to t he d e a t h 
which re su l t ed in t he app l i can t ' s compla in t s , bo th u n d e r Ar t ic le 2 a n d 
Art ic le 13, a u t o m a t i c a l l y m e a n s t h a t t h e r e was no effective r e m e d y 
before a na t iona l cour t . O n t h a t subject , I refer to my d i s sen t ing opin ion 
in the case of Kaya v. T u r k e y ( j u d g m e n t of 19 F e b r u a r y 1998, Reports 
1998-1) and the opinion expressed by the C o m m i s s i o n wi th a l a rge 
major i ty (see t he opinions of the C o m m i s s i o n a n n e x e d to t he following 
j u d g m e n t s : Aytekin v. T u r k e y , 23 S e p t e m b e r 1998, Reports 1998-VII; Ergi 
ci ted above; a n d Ya§a v. T u r k e y , 2 S e p t e m b e r 1998, Reports 1998-VI). 

3. T h e C o u r t a w a r d e d the app l ican t 15,000 pounds s t e r l ing (GBP) "in 
respec t of his b r o t h e r ... by way of c o m p e n s a t i o n in respec t of non-
p e c u n i a r y d a m a g e ... which s u m is to be held by the app l ican t for his 
b r o t h e r ' s he i r s " . 

T h e actiopopularis is exc luded u n d e r the Conven t i on sys tem, wi th all the 
consequences tha t logically follow. It is for t ha t r eason t h a t t he C o u r t has 
u p till now a w a r d e d c o m p e n s a t i o n for non-pecun ia ry d a m a g e for 
individual v iola t ions only to very close re la t ives such as t he surviving 
spouse or ch i ld ren of t he d e c e a s e d p e r s o n or, except ional ly , w h e n it h a s 
a p p e a r e d e q u i t a b l e , t he f a the r or m o t h e r if an express c la im has b e e n 
m a d e (see p a r a g r a p h 138 of the j u d g m e n t in t he i n s t an t case and 
Tanrikulu v. Turkey [ G C ] , no. 23763/94, § 138, E C H R 1999-IV). 

It is comple t e ly a l ien a n d c o n t r a r y to t h e C o n v e n t i o n sys t em a n d devoid 
of any legal jus t i f ica t ion for an a b s t r a c t , a n o n y m o u s a n d undef ined g r o u p 
( p e r h a p s very d i s t an t heirs) t h a t has suffered no non-pecun ia ry d a m a g e as 
a resu l t of t he violat ions found to be a w a r d e d c o m p e n s a t i o n . 

H a s a n K a y a was s ingle . H e had no c o m p a n i o n or ch i l d r en a n d the re fo re 
no he i r s dese rv ing c o m p e n s a t i o n for non-pecun ia ry d a m a g e . Yet , even 
m o r e surpr is ingly , the C o u r t a w a r d e d the app l i can t ' s b r o t h e r the s u m of 
G B P 2,500 for non-pecun ia ry d a m a g e (see p a r a g r a p h 139 of the 
j u d g m e n t ) . As one of t he deceased ' s he i r s , t h a t b r o t h e r will also receive 
pa r t of the award of G B P 15,000. H e will t hus receive two lots of 
c o m p e n s a t i o n for t he s a m e loss, a fact t h a t goes to h igh l igh t t he 
i n e q u i t a b l e n a t u r e of t he C o u r t ' s decis ion in th is case . 

4. Before closing, I feel bound to express my views on w h a t I 
cons ider to be an i m p o r t a n t poin t . In cases w h e r e the p r e s u m e d 
offender is a S t a t e a g e n t , he m a y only be p ro secu t ed if the 
a d m i n i s t r a t i v e body ( the " a d m i n i s t r a t i v e counci l") has given pr ior 
a u t h o r i s a t i o n . However , t h a t body is, by law, m a d e u p of publ ic 
s e rvan t s a n d is n e i t h e r i n d e p e n d e n t no r i m p a r t i a l . T h e C o u r t , whose 
view I ag r ee wi th ent i re ly , has cons i s ten t ly cr i t ic ised the T u r k i s h 
g o v e r n m e n t for t ha t s t a t e of affairs. 
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However , t he C o u r t ' s inadmiss ib i l i ty decis ion of 5 O c t o b e r 1999 in 
Grams v. Germany ( ( d e c ) , no. 33677/96, E C H R 1999-VII) is ins t ruc t ive on 
the point . T h e case conce rned t h e d e a t h of a p r e s u m e d m e m b e r of the Red 
A r m y Fac t ion . T h e C o u r t no ted t h a t the Schwer in public p rosecu to r ' s 
office h a d dec ided to d r o p the p rosecu t ion on the g r o u n d t h a t the police 
officers had fired in lawful self-defence a n d G r a m s h a d c o m m i t t e d suicide 
by shoo t ing h imse l f in t he h e a d . In a r r iv ing a t t h a t conclus ion , t he public 
p rosecu to r ' s office had rel ied on a 210-page r e p o r t (Abschluftvermerk) in 
which the special uni t respons ib le for t he inves t iga t ion of t he case had 
set ou t its f indings. W h a t is i n t e r e s t i n g in th is e x a m p l e — a n d it will be 
no ted in pass ing t h a t t he app l i ca t ion was not even c o m m u n i c a t e d t o t he 
G o v e r n m e n t - is t h a t the inves t iga t ion was conduc t ed not by a judic ia l 
body bu t by a special un i t , t ha t is to say a pure ly a d m i n i s t r a t i v e body. 
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* 
* * 

Le frère du requérant, Hasan Kaya, était médecin dans le Sud-Est de la Turquie. 
En 1992, ayant soigné des manifestants blessés au cours d'affrontements avec les 
forces de l'ordre, il fut muté et relata à des proches qu'il avait subi des menaces et 
des pressions. Hasan Kaya entretenait des liens d'amitié avec Metin Can, avocat 
de membres présumés du PKK (Parti des travailleurs du Kurdistan) et président 
d'une association de défense des droits de l 'homme. Ce dernier fit également état 
de menaces formulées à son encontre. Bira Zordag, qui fut interrogé en 1992 par la 
police au sujet du PKK, rapporta qu'on lui demanda alors si Hasan Kaya avait 
soigné des blessés de ce mouvement. Il mentionna également que les policiers 
proférèrent des menaces à l'égard du médecin et qu'on lui posa des questions sur 
Metin Can. A la Noël 1992, Hasan Kaya et Metin Can confièrent au requérant 
qu'ils pensaient être surveillés. Hasan Kaya ajouta qu'il craignait pour sa vie. 
En février 1993, deux hommes sollicitèrent l'aide de l'avocat pour faire soigner 
un blessé du PKK. Quelques jours plus tard, après avoir reçu un appel 
téléphonique, Metin Can et Hasan Kaya partirent ensemble en voiture. Ils ne 
revinrent pas. Une enquête fut ouverte sur leur disparition. Le lendemain, leur 
voiture fut retrouvée. Une semaine plus tard, on retrouva leurs cadavres. Le 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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rapport d'autopsie réalisé lit apparaître que les deux hommes avaient été tués par 
balle, alors qu'ils avaient les mains liées. Aucune trace de violence ou de coup ne 
fut relevée, mais le rapport faisait état de nombreuses contusions sur le corps de 
Metin Can. Une seconde autopsie effectuée le lendemain releva notamment que le 
corps de Hasan Kaya présentait des ecchymoses ainsi que des entailles autour des 
poignets, vraisemblablement dues à des liens en fil de fer. L'état des pieds de la 
victime indiquait un séjour prolongé dans l'eau ou dans la neige. L'examen du 
corps de Metin Can révéla des traces de contusions et de lésions dont le rapport 
conclut qu'elles avaient pu résulter d'un recours à la force. En mars 1993, l'épouse 
de Metin Can informa lajustice que ce dernier pensait être surveillé par la police. 
Le dossier d'enquête fut transmis au procureur du lieu où les corps avaient été 
retrouvés. Le père de Hasan Kaya communiqua alors au procureur des récits de 
témoins selon lesquels son fils et Metin Can auraient été amenés par des policiers. 
Il rapporta également un incident survenu dans un café où un consommateur se 
réclamant d'un mouvement de contre-guérilla se serait vanté d'avoir tué les deux 
hommes et aurait ensuite eu recours à l'aide de gendarmes pour échapper à la 
colère des autres clients de l'établissement. Fin mars 1993, la responsabilité de 
l'enquête fut transférée au procureur près la cour de sûreté de l'Etat. Le père de 
Hasan Kaya réitéra et précisa ses allégations d'implication des forces de l'ordre 
dans la disparition des deux hommes. Il souligna notamment que leur voiture 
ayant parcouru 138 km, elle avait dû franchir huit postes de contrôle. Des 
recherches diligentées pour établir si ces accusations étaient fondées restèrent 
sans effet, mais des témoins attestèrent la véracité de la scène du café et 
donnèrent les prénoms des gendarmes impliqués. En juillet 1993, le dossier fut 
une nouvelle fois transféré. En août 1993, un article de journal at tr ibua la 
responsabilité des meurtres à deux contre-guérilleros connus pour travailler avec 
les forces de l'ordre. La police ne put retrouver les deux hommes. La presse ainsi 
qu'un ouvrage publié par un journaliste révélèrent que les assassinats avaient été 
organisés et perpétrés par un ancien fonctionnaire, dont l'identité était révélée, 
avec l'assistance d'autres personnes, elles aussi nommément désignées. A la suite 
d'une réorganisation administrative, le dossier fut, une fois encore, transféré à un 
autre parquet. Sur la base des révélations faites par la presse, des avis de recherche 
et des mandats d'arrêts furent lances, en mars 1995, contre six personnes dont 
l'ancien fonctionnaire mis en cause. Un premier rapport de police indiqua que ce 
dernier avait quitté son domicile, et un second que l'adresse n'existait pas. Seuls 
deux des individus recherchés furent retrouvés et nièrent toute implication clans 
les faits. 

Une délégation de la Commission européenne des Droits de l 'Homme entendit 
plusieurs témoins. 

Appréciation desfaits par la Cour : la Commission a estimé que les éléments de preuve 
dont elle disposait ne permettaient pas de déterminer qui avait tué Hasan Kaya, ni 
d'établir, au-delà de tout doute raisonnable, la responsabilité d'agents de l'Etat ou 
de personnes agissant en son nom dans ce meurtre . Elle a toutefois considéré qu'il 
était probable que des personnes connues pour leurs sympathies pour le PKK, 
comme Hasan Kaya, risquaient d'être prises pour cible par des membres des 
forces de l'ordre ou des individus agissant pour leur compte et que l 'enquête 
officielle n'avait pu dissiper les doutes sérieux qui existaient sur ce point. La 



ARRÊT MAHMUT KAYA r. TURQUIE 199 

Commission a procédé à l'établissement des faits, après trois auditions de témoins 
(dont deux furent réalisées en Turquie) et en prenant en considération les 
remarques formulées par le Gouvernement sur la fiabilité de ces témoignages. 
Elle a évalué les éléments recueillis avec la prudence requise. La Cour ne voit 
donc aucune raison de remettre en cause les faits établis par la Commission. 
1. Article 2: défaut allégué de mesures de protection: s'il n'a pas été établi, avec 
certitude, que des agents de l'Etat aient participé à l'assassinat de Hasan Kaya, 
des témoignages concordants donnent à penser que les auteurs du meurtre 
étaient connus des autorités. De plus, un rapport officiel (rapport de Susurluk) 
considérait que le meurtre de Metin Can, et donc implicitement celui de Hasan 
Kaya, était du nombre des exécutions extrajudiciaires perpétrées au su des 
autorités. Hasan Kaya pensait que sa vie était en danger et qu'il était surveillé 
par la police laquelle, selon Bira Zordag, le soupçonnait de soigner des blessés du 
PKK. A cette époque, des rumeurs affirmaient que des contre-guérilleros 
prenaient pour cible des proches du PKK et de nombreuses personnalités kurdes 
furent assassinées par des tueurs inconnus. Médecin soupçonné de complicité avec 
le PKK, Hasan Kaya courait, dans ces circonstances, un risque réel et imminent de 
faire l'objet d'une agression. Les autorités devaient avoir connaissance de ce 
risque, ainsi que l'atteste le témoignage de Bira Zordag. Des rapports officiels 
permettent , en outre, de penser que les forces de l'ordre connaissaient et 
soutenaient les auteurs de ces agressions et que les autorités étaient informées 
de cette situation. Si les forces de sécurité présentes dans le Sud-Est de la 
Turquie sont encadrées par un dispositif juridique, destiné à protéger la vie, 
l'application du droit pénal à leurs actes, au cours de la période considérée, 
présente certaines caractéristiques. En premier lieu, la décision de poursuivre 
relève de la compétence de comités administratifs, dont la Cour a déjà estimé 
que l'intervention ne garantissait pas l'indépendance et l'efficacité de l'enquête. 
En second lieu, clans nombre d'affaires similaires, survenues dans la même région 
à la même époque, il est apparu que les enquêtes menées par les autorités ne 
satisfaisaient ni aux exigences de l'article 2 ni à celles de l'article 13. Enfin, les 
cours de sûreté de l'Etat ne remplissent pas les conditions d'indépendance posées 
par l'article 6, en raison de la présence d'un juge militaire. Ces défauts ont sapé 
l'cffcctivité de la protection offerte par le droit pénal pour les actes commis par les 
forces de l'ordre, dans le Sud-Est de la Turquie à cette époque - situation 
incompatible avec le respect de la prééminence du droit qui doit prévaloir dans 
une société démocratique. Ils ont eu pour effet de priver Hasan Kaya de la 
protection de la loi. Les autorités auraient pu recourir à un large éventail de 
mesures afin de prévenir les agissements des forces de l'ordre ou des personnes 
que celles-ci contrôlaient. Or, le gouvernement n'a fourni aucun renseignement 
prouvant que les autorités aient, avant la parution du rapport de Susurluk, 
enquêté sur l'existence de contre-guérilleros ou sur l'implication de 
fonctionnaires dans les meurtres, en vue de prévenir de tels agissements. 
Conclusion : violation (six voix contre une). 

Allégation d'insuffisance de l'enquête: cinq services différents se sont succédé dans 
l'enquête - toujours pendante - menée sur la disparition de Hasan Kaya. Bien 
que deux autopsies aient été pratiquées sur le corps de la victime, leurs 
conclusions démontrent qu'elles furent superficielles. Aucune investigation n'a 
été menée sur les lieux où furent retrouvés les cadavres, ni sur ceux où la voiture 
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était garée, ni sur la manière dont les victimes furent conduites à l'endroit où on 
les trouva, malgré l'existence de plusieurs postes de contrôle sur le trajet. Toutes 
les allégations d'implication des forces de l'ordre et de contre-guérilleros dans le 
meurtre ont été formulées par des témoins et par la presse. Les recherches 
dirigées vers cette piste ont été limitées et superficielles, quand elles ne révèlent 
pas des contradictions. Aucune suite n'a, par exemple, été donnée à l'information 
selon laquelle un terroriste présumé, revendiquant sa participation aux deux 
meurtres, aurait été vu en compagnie de gendarmes. Enfin, l 'enquête a traîné en 
longueur. Nonobstant la charge de travail qui pesait sur les parquets de la région à 
l'époque des faits, l 'enquête n'a donc pas été menée avec la célérité et la 
détermination nécessaires pour élucider les meurtres et offrir des chances 
raisonnables d 'arrêter leurs auteurs. En outre, les autorités en la confiant aux 
parquets des cours de sûreté de l'Etat ont, dès l'origine, privilégié la thèse de 
l'infraction terroriste ou séparatiste. 
Conclusion: violation (unanimité). 

2. Article 3 : le risque pesant sur Hasan Kaya étant susceptible d'être connu des 
autorités, celles-ci auraient dû non seulement protéger sa vie mais également 
prévenir d'éventuels mauvais traitements. L'Etat est donc responsable des 
traitements qui lui furent infligés entre le moment de sa disparition et celui de sa 
mort. Les preuves médicales disponibles ne permettent pas d'établir que les 
souffrances subies par Hasan Kaya ont revêtu le caractère d'extrême gravité et 
d'extrême cruauté qui justifie la qualification de «tortures». Il est toutefois 
indubitable que Hasan Kaya a endure des traitements inhumains et dégradants, 
que ceux-ci aient été infligés intentionnellement ou non. Il n'est pas nécessaire 
d'examiner séparément sous l'angle de l'article 3 les allégations de carence de 
l 'enquête. 

Conclusion : violation (six voix contre une). 
3. Article 13: au vu de l'importance fondamentale de la protection du droit à la 
vie, l'article 13 impose, outre le versement éventuel d'une indemnité, la mise en 
œuvre d'investigations effectives, propres à aboutir à l'identification et à la 
punition des coupables, et un accès effectif du plaignant à la procédure d'enquête. 
L'absence de certitudes quant à l'implication des forces de l'ordre dans le meurtre 
ne prive pas le grief tiré de l'article 2 de son caractère défendable aux fins de 
l'article 13. En effet, dès lors qu'il est établi que le frère du requérant a été 
victime d'un homicide illégal, le grief présenté est «défendable». L'exigence 
d'une enquête pénale effective posée par l'article 13 va plus loin que l'obligation 
de mener une enquête qui découle de l'article 2. Le requérant ayant été privé d'un 
recours effectif pour faire examiner les circonstances du décès de son frère, il n'a 
pu avoir accès aux autres recours disponibles, telle l'action en réparation. 
Conclusion : violation (six voix contre une). 

4. Pratique de méconnaissance des articles 2, 3 et 13: eu égard aux conclusions 
sur les articles 2 et 13, il n'y a pas lieu de rechercher si les manquements identifiés 
participent d'une pratique des autorités. 

3. Article 14 : le requérant allègue que son frère a été tué en raison de ses origines 
kurdes et de ses opinions politiques présumées. Ces griefs portent sur les mêmes 
faits que ceux considérés sous l'angle des articles 2 et 13. 
Conclusion : non-lieu à examen (unanimité). 
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Article 4 1 : la Cour alloue au requérant une indemnité pour préjudice moral 
destinée aux héritiers de son frère. Elle lui alloue également une indemnité poul­
ie préjudice moral qu'il a subi en propre ainsi qu'une somme en remboursement 
des frais et dépens. 
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En l 'a f fa ire M a h m u t Kaya c. T u r q u i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en u n e c h a m b r e composée d e : 
M m e E. P'ALM, présidente, 
M M . J . CASADEVALL, 

L. FERRARI BRAVO, 
B . ZUPANCIC, 

M m t W. THOMASSEN, 
M M . R. MARUSTEJUJTCT, 

F . GölGÜKLÜJuge ad hoc, 
et de M. M. O'BoYLE, greffier de section, 

A p r è s en avoir dé l ibé ré en c h a m b r e du conseil les 18 j a n v i e r et 
7 m a r s 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r p a r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 8 m a r s 1999, d a n s le dé la i de 
t rois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la Conven t i on 
de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la 
C o n v e n t i o n » ) . A son or ig ine se t rouve une r e q u ê t e (n° 22535/93) d i r igée 
c o n t r e la R é p u b l i q u e de T u r q u i e et d o n t un r e s so r t i s san t de cet E t a t , 
M. M a h m u t Kaya , avait saisi la C o m m i s s i o n le 20 août 1993 en ve r tu de 
l 'ancien ar t ic le 25 de la Conven t ion . 

La r e q u ê t e conce rne les a l léga t ions du r e q u é r a n t selon lesquel les son 
f rère , le D' H a s a n Kaya , a é té en levé , t o r t u r é puis t ué p a r des a g e n t s de 
l 'E ta t ou avec leur connivence , qu ' i l n 'y a eu a u c u n e e n q u ê t e effective et 
qu ' i l ne disposai t d ' a u c u n r ecour s a d é q u a t pour faire valoir ses griefs. Le 
r e q u é r a n t invoque les ar t ic les 2, 3, 13 et 14 de la C o n v e n t i o n . 

La C o m m i s s i o n a déc la ré la r e q u ê t e recevable le 9 j a n v i e r 1995. D a n s 
son r a p p o r t du 23 oc tobre 1998 (anc ien ar t ic le 31 de la C o n v e n t i o n ) , elle 
conclut à la viola t ion des a r t ic les 2 ( u n a n i m i t é ) , 3 (vingt-six voix con t re 
deux) et 13 (vingt-sept voix con t re u n e ) , e t q u ' a u c u n e ques t i on d is t inc te 
ne se pose sous l 'angle de l 'ar t icle 14 ( u n a n i m i t é ) 1 . 

2. A la sui te de l ' en t rée en v igueur du Protocole n" 11 à la Conven t ion 
le 1" n o v e m b r e 1998, et c o n f o r m é m e n t à l 'ar t ic le 5 § 4 dudi t Protocole , lu 
en combina i son avec les ar t ic les 100 § 1 et 24 § 6 du r è g l e m e n t de la C o u r 
(«le r è g l e m e n t » ) , un collège de la G r a n d e C h a m b r e a déc idé le 31 m a r s 
1999 q u e l 'affaire sera i t e x a m i n é e p a r u n e c h a m b r e c o n s t i t u é e au sein de 
l 'une des sect ions de la C o u r . 
1. Note du greffe : le r a p p o r t es t d i s p o n i b l e a u greffe. 
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3 . C o n f o r m é m e n t à l 'ar t icle 52 § 1 du r è g l e m e n t , le p r é s i d e n t de la 
Cour , M. L. W i l d h a b e r , a a t t r i b u é l 'affaire à la p r e m i è r e sect ion. La 
c h a m b r e cons t i t uée au sein de lad i te sect ion c o m p r e n a i t de p le in droi t 
M. R. T ü r m e n , j u g e élu au t i t r e de la T u r q u i e (ar t ic les 27 § 2 de la 
C o n v e n t i o n et 26 § 1 a) du r è g l e m e n t ) , et M m c E. P a l m , p r é s i d e n t e de la 
sect ion (ar t ic le 26 § 1 a) du r è g l e m e n t ) . Les a u t r e s j u g e s dés ignés p a r 
c e t t e d e r n i è r e pour c o m p l é t e r la c h a m b r e é t a i e n t M. J . Casadeva l l , 
M. L. F e r r a r i Bravo, M. B. Zupanc ic , M m c W. T h o m a s s e n et M. R. M a r u s t e 
(ar t ic le 26 § 1 b) du r è g l e m e n t ) . 

4. U l t é r i e u r e m e n t , M. T ü r m e n s 'est d é p o r t é de la c h a m b r e (ar t ic le 28 
du r è g l e m e n t ) . Le g o u v e r n e m e n t t u r c («le G o u v e r n e m e n t » ) a dés igné en 
conséquence M. F. Gölcüklü p o u r s iéger en qua l i t é de j u g e ad hoc 
(ar t ic les 27 § 2 de la Conven t ion et 29 § 1 du r è g l e m e n t ) . 

5. Le 14 s e p t e m b r e 1999, la c h a m b r e a déc idé de t en i r une aud ience . 
6. En appl ica t ion de l 'ar t icle 59 § 3 du r è g l e m e n t , la p r é s i d e n t e de la 

c h a m b r e a invité les p a r t i e s à s o u m e t t r e l eur m é m o i r e . Le greffier a reçu 
celui du G o u v e r n e m e n t et celui du r e q u é r a n t le 25 aoû t et le 3 s e p t e m b r e 
1999 r e s p e c t i v e m e n t . 

7. L ' aud ience s'est dé rou l ée en public , le 18 j a n v i e r 2000, au Pala is des 
Dro i t s de l ' H o m m e à S t r a s b o u r g . 

O n t c o m p a r u : 

- pour le Gouvernement 
M . § . ALPASIAN, coagent, 
M M C Y . KAYAAEP, 
M M . B. ÇALISKAN, 

S. YÜKSEL, 
E . GENEL, 

M""' A. EMULER, 
M M . N . GÜNGÖR, 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M'111' H a m p s o n et M. Alpas lan . 

E. HOÇAOGLU 
M m e M. GÜLSEN, conseillers ; 

- pour le requérant 
M m e s F . HAMPSON, 

R. YALÇINDAG, 
C. AYDIN, conseils. 
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E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. E v é n e m e n t s ayant p r é c é d é la d i s p a r i t i o n d e H a s a n Kaya et 
M e t i n C a n 

8. Le D 1 H a s a n Kaya , frère du r e q u é r a n t , é t a i t m é d e c i n d a n s le Sud-
Est de la T u r q u i e . Il a exercé à § i rnak de n o v e m b r e 1990 à m a i 1992. Il a 
soigné des m a n i f e s t a n t s qui ava ien t é té blessés à l 'occasion des 
cé l éb ra t ions de la fête de Nevroz (le nouvel an ku rde ) au cours 
d ' a f f r o n t e m e n t s avec les forces d e l 'o rdre , à la su i te de quoi il fut m u t é 
de Çirnak à Elazig. Il avait déc l a r é à F a t m a C a n , la f e m m e de son a m i 
M e t i n C a n , q u ' à Çirnak, il avait é té m e n a c é et avait fait l 'objet de t rès 
fortes p ress ions . 

9. A Elazig, H a s a n K a y a t ravai l la i t d a n s un cen t r e de s a n t é . Il 
r e n c o n t r a i t souvent son a m i M e t i n C a n , avocat et p r é s iden t de 
l 'Associat ion des droi t s de l ' h o m m e (ADH) d 'Elazig . M e t i n C a n 
r e p r é s e n t a i t des p e r s o n n e s soupçonnées d ' a p p a r t e n i r au P K K (Par t i des 
t r ava i l l eu r s du K u r d i s t a n ) . Il avai t déc la ré à sa f e m m e avoir reçu des 
m e n a c e s et q u ' u n fonc t ionna i re l 'avait aver t i q u ' o n avait prévu de 
p r e n d r e des m e s u r e s con t r e lui. D ' a p r è s § e r a f e t t i n Ô z c a n , qu i t ravai l la i t 
à l 'ADH, M e t i n C a n é ta i t aussi l 'objet de m e n a c e s pa rce qu ' i l s 'é ta i t 
occupé d ' a m é l i o r e r les condi t ions de d é t e n t i o n à la p r i son d 'Elazig . La 
police avai t effectué u n e pe rqu i s i t i on d a n s les locaux de l 'ADH d 'Elazig, 
c o m m e elle l 'avait fait d a n s d ' a u t r e s b u r e a u x de ce t t e associa t ion d a n s le 
Sud-Es t . 

10. E n d é c e m b r e 1992, Bi ra Z o r d a g , qu i avait vécu à Elazig 
j u s q u ' e n oc tobre 1992, fut a r r ê t é pa r des policiers à A d a n a et t r ans fé ré à 
Elazig, où on l ' i n t e r rogea p o u r découvr i r ce qu ' i l savait sur le P K K . O n lui 
d e m a n d a si deux médec in s d 'Elaz ig , d o n t l 'un é t a i t H a s a n Kaya , avaient 
soigné des m e m b r e s du P K K blessés . O n m e n a ç a devan t lui de pun i r 
H a s a n Kaya . O n lui posa auss i des ques t i ons au sujet d ' avoca ts , 
n o t a m m e n t M e t i n C a n . A sa l ibé ra t ion , Bi ra Z o r d a g se rend i t à l 'ADH 
d 'Elaz ig et r a c o n t a à §e r a f e t t i n Ô z c a n et M e t i n C a n ce qui s 'é ta i t passé . 

11. A la Noël 1992, H a s a n Kaya déc l a r a a u r e q u é r a n t qu ' i l s en t a i t q u e 
sa vie é t a i t en d a n g e r . Il pensa i t q u e la police le survei l lai t et faisait des 
r a p p o r t s à son sujet . A la m ê m e é p o q u e , M e t i n C a n dit au r e q u é r a n t que 
son a p p a r t e m e n t avai t é té fouillé en son absence et qu ' i l pensa i t ê t r e 
survei l lé . 

12. Aux a l e n t o u r s du 20 février 1993, deux h o m m e s se r e n d i r e n t dans 
l ' i m m e u b l e où hab i t a i t M e t i n C a n . Ils s o n n è r e n t chez S ù l e y m a n T u r s u m 
et A h m e t O y g e n p o u r d e m a n d e r où se t rouva i t M e t i n C a n . L o r s q u e M e t i n 
et F a t m a C a n r e n t r è r e n t chez eux t a r d d a n s la so i rée , ils r e ç u r e n t un 
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appel t é l éphon ique . Les p e r s o n n e s qui se t rouva i en t au bout du fil 
d é c l a r è r e n t qu ' e l l e s s ' é t a i en t r e n d u e s à l ' a p p a r t e m e n t et vou la ien t veni r 
voir M e t i n C a n su r - l e - champ . Celui-ci leur d o n n a rendez-vous à son 
b u r e a u pour le l e n d e m a i n . 

13. Le 21 février 1993, ap r è s avoir reçu un appe l t é l é p h o n i q u e à son 
b u r e a u , M e t i n C a n r e n c o n t r a deux h o m m e s d a n s un café, en p r é s e n c e de 
§ e r a f e t t i n O z c a n . Les h o m m e s d é c l a r è r e n t q u ' u n blessé, m e m b r e du 
PKK, é ta i t caché à l ' ex té r i eu r de la ville. M e t i n C a n e m m e n a les 
h o m m e s chez lui et appe l a au t é l é p h o n e H a s a n Kaya , qu i les rejoignit . Il 
fut convenu q u e les deux h o m m e s c o n d u i r a i e n t le blessé à Yaz tkonak , un 
village à l ' ex t é r i eu r d 'Elaz tg , et qu ' i l s appe l l e r a i en t u n e fois cela fait. Les 
deux h o m m e s se r e t i r è r e n t . Le t é l é p h o n e sonna vers 19 h e u r e s . M e t i n C a n 
et H a s a n Kaya , m u n i de sa sacoche de médec in , s 'en a l l è r en t . M e t i n C a n 
déc l a r a à sa f e m m e qu ' i ls n ' e n a u r a i e n t pas pour l o n g t e m p s . Ils p a r t i r e n t 
avec la vo i tu re du frère de H a s a n Kaya. 

14. M e t i n C a n et H a s a n Kaya ne r e n t r è r e n t pas chez eux ce soir-là. 
Le 22 février, vers 12 ou 13 h e u r e s , F a t m a C a n reçu t u n coup de fil. 
L ' h o m m e avai t la m ê m e voix que l ' un de ceux qu i é t a i e n t venus chez 
elle. Il déc la ra q u e M e t i n et son a m i ava ien t é té t u é s . F a t m a C a n et 
§ e r a f e t t i n O z c a n se r e n d i r e n t à la d i rec t ion de la s û r e t é pour déc l a r e r 
la d i spar i t ion de M e t i n C a n et H a s a n Kaya. Ni l 'un ni l ' au t r e ne pa r l a à 
la police de l ' en t r evue q u e M e t i n C a n avait eue avec les deux h o m m e s 
ni des é v é n e m e n t s qu i ava ien t p récédé la d i spa r i t ion . F a t m a C a n ne 
m e n t i o n n a pas non plus ces é l é m e n t s d a n s la déc l a r a t i on qu 'e l le fit au 
p r o c u r e u r le m ê m e j o u r . 

B. E n q u ê t e s u r la d i s p a r i t i o n 

15. P a r une not i f icat ion du 22 février 1993, le préfe t d 'E laz ig in fo rma 
tous les a u t r e s p ré fe t s de la région soumise à l ' é ta t d ' u rgence de la 
d i spar i t ion de M e t i n C a n et H a s a n Kaya et d e m a n d a qu ' i ls soient 
r e t rouvés ainsi que leur vo i tu re . 

16. Le 22 février 1993 vers 18 h e u r e s , H a k k t Ö z d e m i r r e m a r q u a u n e 
vo i tu re suspec te g a r é e en face de son b u r e a u à Yaz tkonak et le s igna la à la 
police. Il s 'agissai t de la vo i tu re du frère de H a s a n Kaya . La police fouilla 
la vo i tu re , re leva les e m p r e i n t e s d ig i ta les et la p h o t o g r a p h i a . 

D a n s la soi rée , des pol iciers e n r e g i s t r è r e n t les d é c l a r a t i o n s des 
p e r s o n n e s h a b i t a n t d a n s les a p p a r t e m e n t s voisins de celui de M e t i n C a n . 

17. Il y eu t d ' a u t r e s coups de fil é t r a n g e s chez M e t i n C a n . Le 23 février 
1993, le neveu de ce d e r n i e r déc rocha le t é l é p h o n e . Q u e l q u ' u n aff i rma q u e 
M e t i n C a n et H a s a n Kaya é t a i en t tou jours en vie et q u e M e t i n allai t ê t r e 
l ibéré , et a jou ta q u e M e t i n n ' i ra i t pas en E u r o p e mais poursu ivra i t la 
l u t t e . 
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18. Le 23 février 1993 vers 22 h e u r e s , on r e t r o u v a un sac c o n t e n a n t 
deux pa i res de vieilles c h a u s s u r e s devan t les locaux du P a r t i popu la i re 
soc ia l -démocra te (SHP) , à Elazig . Le 24 février 1993, T e k i n C a n 
r econnu t une des p a i r e s : elle a p p a r t e n a i t à son frère M e t i n C a n . Hùsey in 
K a y a d é c l a r a q u e l ' a u t r e pa i r e n ' a p p a r t e n a i t pas à H a s a n Kaya , son frère. 

Le m ê m e j o u r , le p r o c u r e u r ob t in t du t r i buna l d 'Elaz ig une o r d o n n a n c e 
de mise sous survei l lance du t é l é p h o n e de M e t i n C a n afin d ' ident i f ie r les 
p e r s o n n e s p ro fé ran t des m e n a c e s t é l é p h o n i q u e s . 

C e jour - l à é g a l e m e n t , A h m e t Kaya , pè r e de H a s a n Kaya , déposa une 
r e q u ê t e a u p r è s du préfet d 'E laz ig t e n d a n t à ce q u e des m e s u r e s soient 
pr i ses p o u r r e t r o u v e r son fils. 

19. Les 22 et 23 février 1993, F a t m a C a n et §e r a f e t t i n O z c a n se 
r e n d i r e n t à A n k a r a , où ils e u r e n t un e n t r e t i e n avec le m i n i s t r e de 
l ' I n t é r i eu r p o u r d e m a n d e r qu ' on r e t r o u v e M e t i n C a n . F a t m a C a n r e n t r a 
à Elazig le 27 février 1993. 

20. Le 27 février 1993, vers 11 h 45 , on a n n o n ç a que deux corps ava ien t 
é té r e t rouvés sous le pont de D i n a r , à douze k i lomè t re s env i ron de 
Tunce l i . O n ident if ia les corps c o m m e é t a n t ceux d e H a s a n Kaya et de 
M e t i n C a n . O n r e t r o u v a deux ca r t ouches sur les l ieux. Les corps 
n ' ava ien t pas de c h a u s s u r e s et il n 'y avait pas b e a u c o u p de s ang au sol. 
Le r e q u é r a n t et d ' a u t r e s m e m b r e s de la famille a r r i vè r en t sur les lieux 
p o u r voir les corps . 

C. E n q u ê t e s u r l e s d é c è s 

2 1 . U n e au tops ie fut p r a t i q u é e le 27 février 1993 vers 16 h 25 à la 
m o r g u e de l 'hôpi ta l publ ic de Tunce l i . Le r a p p o r t d ' au tops ie ind iqua i t 
q u e les deux h o m m e s ava ien t é té t ué s d ' u n e balle d a n s la t ê t e et qu ' i ls 
ava ien t les m a i n s l iées. Le corps de H a s a n Kaya n e p r é s e n t a i t a u c u n e 
t r a c e de violence ou de coup . Q u a n t à celui de M e t i n C a n , il p r é s e n t a i t 
des t r aces d ' h é m o r r a g i e nasa le et u n e b le s su re à la lèvre ; il m a n q u a i t des 
d e n t s , et le cou, les genoux , le torse ainsi que l ' abdomen é t a i en t 
con tus ionnés . Les pieds p r é s e n t a i e n t des t r aces de m a c é r a t i o n . Eta i t 
cons ignée u n e absence de t r aces de violence ou de coup. Les médec ins 
ayan t effectué l ' e x a m e n a j o u t è r e n t un a d d e n d u m pour ind ique r q u ' u n 
bleu sur l ' a rcade sourc i l iè re d ro i t e pouvai t avoir é té p rovoqué p a r un 
coup . Il é ta i t e s t imé q u e la m o r t é t a i t s u r v e n u e q u a t o r z e à seize h e u r e s 
a u p a r a v a n t . 

22. U n e a u t r e au tops i e fut effectuée le 28 février 1993 vers 1 h 5. 
Le r e q u é r a n t r e c o n n u t l 'un des corps c o m m e é t a n t celui de son frère , 

H a s a n Kaya . Le r a p p o r t décr ivai t les plaies à la t ê t e causées p a r l ' en t r ée et 
la sor t ie de la bal le . Il ind iqua i t q u e l 'oreille d ro i te et la zone ad jacen te 
p r é s e n t a i e n t des ecchymoses qui pouva ien t avoir é té p rovoquées p a r des 
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press ions exe rcées sur le corps . Les ongles de la m a i n g a u c h e p r é s e n t a i e n t 
des ecchymoses à la base , les deux po igne t s des en ta i l l es c i rcula i res , 
p r o b a b l e m e n t dues au fait qu ' i l s a u r a i e n t é té a t t a c h é s avec du fil de fer, 
le genou droi t u n e ecchymose d e 1 x 0,5 cm, la p a r t i e i n t e r n e du genou 
droi t u n e ecchymose j a u n e clair de 2 x 1 cm, la cheville g a u c h e une 
ecchymose de 0,7 cm de la rge ainsi q u ' u n e zone excor iée de 0,5 cm de 
l a rge , les deux pieds u n e cyanose des or te i l s et un pied d ' a t h l è t e , 
n o t a m m e n t sur la p l a n t e et la p a r t i e g a u c h e , r é s u l t a t p robab le d 'un 
séjour p ro longé d a n s l ' eau et la ne ige . Le torse ne p r é s e n t a i t a u c u n e 
t r ace de coup, b l e s su re , b r û l u r e ou lésion pa r bal le à l ' except ion de ce qu i 
vient d ' ê t r e ind iqué . La m o r t a r é su l t é d ' u n e h é m o r r a g i e cé réb ra l e 
consécut ive aux b lessures p a r bal le . Il n ' a pas é t é nécessa i re de p r a t i q u e r 
u n e au tops ie c lass ique . 

Hûsey in C a n a r econnu le corps de M e t i n C a n , son neveu . Le r a p p o r t 
d ' au tops i e fait é t a t de n o m b r e u s e s m a r q u e s et b lessures sur le corps . O n t 
n o t a m m e n t é té re levées des con tus ions et excor ia t ions au visage et à la 
t ê t e , u n e d é c h i r u r e à la lèvre, des con tus ions a u t o u r du cou, des f r ac tu res 
de la m â c h o i r e , des d e n t s m a n q u a n t e s , des m a r q u e s aux po igne t s 
i n d i q u a n t qu ' i l s ava ien t é t é a t t a c h é s , des con tus ions aux g e n o u x et u n e 
cyanose des p ieds et des or te i l s . Les con tus ions et é c o r c h u r e s au front, au 
nez et sous l 'œil droi t a u r a i e n t é té p rovoquées pa r des i n s t r u m e n t s 
c o n t o n d a n t s ( c o m m e u n e p i e r r e ou u n b â t o n ) et les lésions au cou p a r 
une ficelle, u n e corde ou un câble . T o u t cela a u r a i t pu surven i r j u s t e 
avan t la m o r t et ê t r e le r é su l t a t d ' un recours à la force i n t e r v e n a n t sur de 
brèves pé r iodes . Ces b lessures n ' a u r a i e n t pas p rovoqué la m o r t , celle-ci 
é t a n t d u e aux b lessures et à l ' h é m o r r a g i e cé réb ra l e s . 

O n a e s t i m é q u e la m o r t s 'é ta i t p r o d u i t e au cours des v i n g t - q u a t r e 
h e u r e s p r é c é d e n t e s . 

23 . Le l o r m a r s 1993, le c o m m a n d a n t de la g e n d a r m e r i e c e n t r a l e de la 
province de Tunce l i a d r e s s a a u p r o c u r e u r de Tunce l i u n r a p p o r t sur 
l ' incident d a t é du 27 février 1993 ainsi q u ' u n s c h é m a i n d i q u a n t 
l ' e m p l a c e m e n t des corps . 

Le 2 m a r s 1993, le p r o c u r e u r de Tunce l i envoya les deux c a r t o u c h e s 
t rouvées sur les l ieux à u n l abo ra to i r e d ' ana lyse ba l i s t ique . 

Le 8 m a r s 1993, le p r o c u r e u r d 'E laz ig e n r e g i s t r a u n e nouvel le 
d é c l a r a t i o n de F a t m a C a n c o n c e r n a n t la d i spa r i t i on d e son m a r i . Elle 
r a p p o r t a i t q u e , d ' a p r è s ce qu' i l lui avai t i nd iqué , il pensa i t q u e la police 
le suivait , et s ignala i t q u e l eu r a p p a r t e m e n t avai t é t é fouillé p e n d a n t l eur 
absence . Elle déc l a r a q u e son m a r i avai t é té invité en A l l e m a g n e . Elle lui 
avait d e m a n d é à m a i n t e s repr i ses de d é m i s s i o n n e r de la p ré s idence de 
l 'ADH et il avait ind iqué qu' i l le ferai t . 

24. Le 11 m a r s 1993, le p r o c u r e u r d 'Elaz ig déc ida de déc l ine r sa 
c o m p é t e n c e et de t r a n s f é r e r le doss ier à Tunce l i , où les corps ava ien t é té 
r e t rouvés . 
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25. Le 18 m a r s 1993, A h m e t Kaya ad re s sa au p r o c u r e u r une r e q u ê t e 
d a n s laque l le il c o m m u n i q u a i t des in fo rma t ions qu ' i l avai t e n t e n d u e s au 
sujet des é v é n e m e n t s en cause : son fds a u r a i t é té vu alors q u e des policiers 
en civil équ ipés de ta lkies-walkies l ' e m m e n a i e n t en g a r d e à vue à 
Yaz ikonak . L e u r vo i tu re se sera i t a r r ê t é e à un pos te d ' e s sence , où les 
policiers a u r a i e n t i nd iqué qu ' i l s e m m e n a i e n t l 'avocat et le m é d e c i n à un 
i n t e r r o g a t o i r e . De p lus , à H o z a t , au cours d ' u n e conversa t ion à laque l le 
p r i r en t p a r t un j u g e et u n avocat du n o m d ' I smai l , u n policier au ra i t dit 
que C a n et Kaya ava ien t é t é condu i t s à la d i r ec t ion de la s û r e t é de 
Tunce l i . 

26. D a n s u n e r e q u ê t e du 19 m a r s 1993 ad re s sée au p r o c u r e u r de 
P e r t e k , A h m e t K a y a r e l a t a un inc ident don t il avai t e n t e n d u d i re qu' i l 
s 'é ta i t p rodu i t au café de P e r t e k le 15 m a r s . Ve r s 20 h e u r e s , p e n d a n t que 
la télévision diffusait une émiss ion consacrée à la con t re -guér i l l a , un 
c e r t a i n Yusuf Geyik, s u r n o m m é Bozo, a u r a i t déc la ré « (...) Nous avons 
t ué H a s a n Kaya et l 'avocat M e t i n C a n . » Les c o n s o m m a t e u r s s 'en 
se ra i en t pr is à lui, su r quoi il a u r a i t sor t i un p is to le t . Il a u r a i t appelé à 
l 'aide avec son ta lk ie-walkie et des g e n d a r m e s s e r a i en t venus le che rche r . 

27. Le 31 m a r s 1993, le p r o c u r e u r de Tunce l i é m i t une décis ion 
déc l ina to i re de c o m p é t e n c e c o n c e r n a n t le m e u r t r e de H a s a n K a y a et 
M e t i n C a n pa r des i nconnus . C e c r i m e e n t r a n t selon lui d a n s le cad re de 
la légis la t ion sur l ' é ta t d ' u r g e n c e , il t r a n s m i t le doss ier au p r o c u r e u r près 
la cour de s û r e t é de l 'E ta t de Kayser i . 

28. Le 6 avril 1993, le p r o c u r e u r de P e r t e k ayant convoqué Yusuf 
Geyik, le chef de la police de P e r t e k l ' in forma q u ' a u c u n e pe r sonne 
r é p o n d a n t à ce nom ne se t rouvai t d a n s le d is t r ic t . 

29. Le 12 avril 1993, le p r o c u r e u r d 'Hoza t e n r e g i s t r a la déc l a ra t ion 
d ' I smai l Kele§, avocat , qu i n ia avoir e n t e n d u un policier p a r l e r du 
m e u r t r e de Kaya et C a n . 

30. Le 13 avril 1993, A h m e t Kaya déposa u n e nouvel le r e q u ê t e a u p r è s 
du p r o c u r e u r de Tunce l i , d é c l a r a n t q u ' o n avai t vu C a n et K a y a alors que 
des policiers les a r r ê t a i e n t à Yaz ikonak et que la vo i tu re avai t s toppé à un 
pos te d ' essence dont l ' employé avait r econnu C a n et lui avai t pa r l é . Celui -
ci au ra i t dit q u e les policiers les condu isa ien t q u e l q u e p a r t . A h m e t Kaya 
précisa i t d a n s sa r e q u ê t e que la vo i tu re à bord de laquel le se t rouva ien t les 
deux h o m m e s avai t p a r c o u r u 138 k m et f ranchi hu i t poin ts de cont rô le 
officiels, ce qui laissai t e n t e n d r e q u e l 'E ta t é ta i t imp l iqué . Il ind iqua i t en 
o u t r e q u ' u n e p la in te avait é té déposée con t re le préfe t , le chef de la police 
et le m i n i s t r e de l ' I n t é r i eu r . 

3 1 . Pa r un r a p p o r t du 14 avril 1993, la police d ' H o z a t in forma le 
p r o c u r e u r de ce t t e ville q u e l ' a l léga t ion d ' A h m e t K a y a avait d o n n é lieu à 
u n e e n q u ê t e , qu i avai t p e r m i s de découvr i r q u ' a u c u n policier d 'Hoza t 
n 'ava i t p r é t e n d u q u e C a n et K a y a ava ien t é té d é t e n u s à la d i rec t ion d e la 
s û r e t é de Tunce l i . 
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32. Le 29 avril 1993, le p r o c u r e u r de P e r t e k o r d o n n a au chef de la 
police de P e r t e k de convoquer les t e n a n c i e r s du café et s o m m a le 
c o m m a n d e m e n t de la g e n d a r m e r i e du d is t r ic t de P e r t e k de lui d o n n e r 
des expl ica t ions au sujet de l ' a l l éga t ion selon laquel le un sous-officier 
é ta i t venu c h e r c h e r Yusuf Geyik au café. 

33 . Le 4 ma i 1993, le chef de la police de P e r t e k in forma le p r o c u r e u r 
q u e , tou t en ayan t e n t e n d u di re q u e Yusuf Geyik avai t é té vu d a n s la 
région et avait sé journé à la g e n d a r m e r i e de d is t r ic t , on ne connaissa i t 
pas ses coo rdonnées . 

D a n s u n e d é c l a r a t i o n p rononcée devan t le p r o c u r e u r le 4 m a i 1993, 
H ù s e y i n Kaykaç , qu i t ena i t le café de P e r t e k , aff i rma que , le 15 m a r s , un 
h o m m e qu ' i l connaissa i t sous le n o m d e Bozo avai t p r é t e n d u q u e lui et 
d ' a u t r e s ava ien t tué C a n et Kaya . Il avai t ut i l isé sa rad io , et un sous-
officier é ta i t venu le che rche r . Il n 'ava i t pas vu les a u t r e s c o n s o m m a t e u r s 
a t t a q u e r Bozo ni celui-ci d é g a i n e r un p is to le t . D a n s u n e d é c l a r a t i o n du 
4 mai 1993 é g a l e m e n t , Ali K u r t , s e rveur au café, souscri t à celle de 
Hiiseyin Kaykaç . 

D a n s u n e l e t t r e du 5 m a i 1993, le c o m m a n d a n t de la g e n d a r m e r i e du 
dis t r ic t de P e r t e k in fo rma le p r o c u r e u r qu ' i l n ' é t a i t pas au c o u r a n t de 
l ' inc ident du café et q u ' a u c u n é t a b l i s s e m e n t de ce g e n r e n ' ava i t sollicité 
son aide. A u c u n sous-officier n ' ava i t pa r t i c ipé à q u e l q u e ac t ion q u e ce soit. 

34. Le 22 ju i l l e t 1993, le p r o c u r e u r p rès la cour de s û r e t é de l 'E ta t de 
Kayser i émi t u n e décis ion déc l ina to i r e de c o m p é t e n c e et t r a n s m i t le 
doss ier à son homologue d 'E rz incan . 

35. Le 3 s e p t e m b r e 1993, M e h m e t G ù l m e z , p r é s iden t de l 'ADH de 
Tunce l i , et Ali D e m i r , avocat , a d r e s s è r e n t au p r o c u r e u r d 'Elaz tg copie 
d ' un ar t ic le p a r u d a n s le n u m é r o du 26 aoû t d u j o u r n a l Aydinlik, selon 
lequel u n mi l i t a i re des services spéc iaux avai t identif ié les m e u r t r i e r s , 
e n t r e a u t r e s d e H a s a n K a y a et M e t i n C a n , à savoir A h m e t D e m i r , 
s u r n o m m é «Sakalli» («le b a r b u » ) et M e h m e t Yaziciougl lar i . Il s 'agissai t 
de con t re -guér i l l e ros payés pa r l 'Eta t et ayan t exécu té la p l u p a r t des 
m e u r t r e s r ecensés d a n s la région . 

C o n v o q u é p o u r s ' expl iquer , Ali D e m i r d é c l a r a le 12 oc tobre 1993 
devan t le p r o c u r e u r qu ' i l ne conna issa i t pas p e r s o n n e l l e m e n t « A h m e t 
D e m i r » ma i s q u e de 1988 à 1992, a lors qu ' i l é ta i t p r é s i d e n t du S H P à 
Tunce l i , des gens s ' é ta ien t p la in t s a u p r è s de lui de ce q u e «le b a r b u » 
c o m m e t t a i t des agress ions et t ravai l la i t avec les forces de l 'o rdre . 

36. Le 14 oc tobre 1993, le p r o c u r e u r de Tunce l i o r d o n n a n o t a m m e n t à 
la police de r e t r o u v e r et convoquer M e h m e t Yaztctougl lar i . La police 
r épond i t le 18 oc tobre 1993 qu 'e l l e n 'ava i t pas pu le r e t rouve r . 

37. Sur u n e ins t ruc t ion du 8 n o v e m b r e 1993 du p r o c u r e u r p rès la cour 
de s û r e t é de l 'E ta t d 'E rz incan , le p r o c u r e u r d e P e r t e k e n r e g i s t r a le 
17 n o v e m b r e u n e nouvel le d é c l a r a t i o n d'Ali K u r t , qu i conf i rma avoir 
e n t e n d u u n h o m m e se faisant appe l e r Bozo d i re qu ' i l avai t t ué C a n et 
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Kaya. Bozo avait d e m a n d é p a r r ad io à p a r l e r au c o m m a n d a n t du r é g i m e n t 
et t rois h o m m e s é t a i en t venus le c h e r c h e r . Il exp l iqua que Hùsey in 
Kaykaç avait d é m é n a g é à Tunce l i . 

Le 6 avril 1994, le p r o c u r e u r d 'E laz ig e n r e g i s t r a u n e d é c l a r a t i o n de 
Hùsey in Kaykaç , qui conf i rma sa p r é c é d e n t e déc l a ra t ion . Il i nd iqua que 
Bozo avai t t e n t é de j o i n d r e le c o m m a n d a n t du r é g i m e n t pa r rad io mais , 
n 'y p a r v e n a n t pas , avait appe lé la g e n d a r m e r i e de P e r t e k p o u r d e m a n d e r 
qu ' on v ienne le c h e r c h e r . Il déc l a r a que deux sous-officiers, M e h m e t et 
Ali, é t a i en t a r r ivés avec un a u t r e sous-officier en civil dont il ne 
connaissa i t pas le nom. 

38. Le 11 n o v e m b r e 1993, le p r o c u r e u r de Tunce l i o r d o n n a à la police 
de Tunce l i d ' a m e n e r d a n s son b u r e a u Yaz ic ioug l l an et A h m e t D e m i r . Le 
6 d é c e m b r e 1993, la police l ' informa qu 'e l le n 'avai t pas t rouvé leur adresse 
et qu ' i l s n ' é t a i e n t pas connus d a n s la rég ion de son ressor t . 

39. Le 31 j a n v i e r 1994, H a i e Soysu, r é d a c t e u r en chef du j o u r n a l 
Aydinhk, déposa a u p r è s du p r o c u r e u r d ' I s t anbu l une r e q u ê t e qu i fut 
t r a n s m i s e au p r o c u r e u r de Tunce l i . Il y ind iqua i t que M a h m u t Yi ld inm 
éta i t l 'un des a u t e u r s du m e u r t r e de H a s a n Kaya et M e t i n C a n et 
d ' a u t r e s p e r s o n n e s encore . Il t ena i t ces in fo rma t ions d ' un ce r ta in 
c o m m a n d a n t C e m Ersever , i n fo rma t ions qu i ava ien t d o n n é lieu à une 
sér ie d ' a r t i c les d a n s son j o u r n a l du 19 au 3( ) janvier 1994. 

40. Le 2 février 1994, le p r o c u r e u r près la cour de s û r e t é de l 'Etat 
d 'Erz incan in fo rma le p r o c u r e u r de P e r t e k que les r e n s e i g n e m e n t s 
fournis p a r la police de P e r t e k e t la g e n d a r m e r i e de P e r t e k é ta ien t 
con t r ad ic to i r e s et q u e , les g e n d a r m e s ayan t p e u t - ê t r e t r e m p é clans 
l 'affaire, le p r o c u r e u r devai t e n q u ê t e r l u i - m ê m e sur ces con t r ad i c t ions . 

4 1 . Le m ê m e j o u r , le p r o c u r e u r p r è s la cour de s û r e t é de l 'Etat 
d 'E rz incan d e m a n d a qu 'on lui fournisse la b a n d e et la t r ansc r ip t ion 
d 'une émiss ion de télévision au cours de laque l le un c o r r e s p o n d a n t 
à'Aydinlik avai t pa r l é du c o m m a n d a n t C e m Ersever . 

42. P a r u n e r e q u ê t e du 14 février 1994 a u p r è s du p r o c u r e u r d 'Elazig, 
A h m e t Kaya déc l a r a q u e le j o u r n a l Aydinhk, l ' émiss ion de télévision et le 
livre de Soner Yalçin in t i tu l é «Les révé la t ions du c o m m a n d a n t C e m 
E r s e v e r » dés igna i en t M a h m u t Y i l d i n m c o m m e la p e r s o n n e ayant 
o rgan isé et exécu té le m e u r t r e de C a n et Kaya . Il déc la ra i t q u e Y i ld inm 
avai t é té fonc t ionna i re p e n d a n t t r e n t e ans et vena i t d 'Elazig . D a n s u n e 
d é c l a r a t i o n faite ce j ou r - l à d e v a n t le p r o c u r e u r , il i nd iqua qu ' i l ne 
connaissa i t pas Y i l d i n m p e r s o n n e l l e m e n t ma i s q u e d a n s le dis t r ic t , on 
disai t qu ' i l avait pa r t i c ipé à des inc iden t s de ce g e n r e . 

43 . Le 14 février 1994, le p r o c u r e u r d 'Elaz ig d e m a n d a à la police 
d 'E laz ig d ' e n q u ê t e r sur les a l l éga t ions re la t ives à M a h m u t Y i l d i n m . 

44. P a r u n e l e t t r e du 17 février 1994, le p r o c u r e u r de P e r t e k informa 
son confrère d 'E rz incan que Yusuf G e r i k é ta i t connu pour avoir a p p a r t e n u 
à u n e o r g a n i s a t i o n marx i s t e - l én in i s t e et avai t é té ident if ié c o m m e l 'un des 
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a u t e u r s d ' u n e a t t a q u e à m a i n a r m é e sur u n c a m i o n et d ' un vol qual if ié . La 
cour de s û r e t é de l 'E ta t d 'E rz incan avait émis con t r e lui un m a n d a t d ' a r r ê t 
le 28 m a r s 1990, mais l 'avait r e t i r é le 4 n o v e m b r e 1991. 

45 . P a r u n e r e q u ê t e du 21 février 1994 ad re s sée au p r o c u r e u r d 'Elaz ig , 
Anik C a n , pè r e de M e t i n C a n , p o r t a p la in te con t r e M a h m u t Y i l d i n m , dont 
la p resse et des livres i n d i q u a i e n t qu ' i l avait t ué son fils. Il déc la ra i t q u e 
Y i l d i n m hab i t a i t au 13 P a n c a r h Sokak et t ravai l la i t p o u r la société 
F e r r a k r o m d 'Elazig . 

Le 25 février 1994, la police fit son r a p p o r t : M a h m u t Y i l d i n m avait 
q u i t t é son domici le qu inze à v ingt j o u r s a u p a r a v a n t et elle ne connaissa i t 
pas sa nouvel le ad re s se . D a n s un nouveau r a p p o r t du 11 avril 1994, la 
police ind iqua q u e l ' in té ressé n 'ava i t pas r é a p p a r u à son domic i le et en 
in fo rma le p r o c u r e u r . 

46. Le 11 m a i 1994, le p r o c u r e u r p rès la cour de s û r e t é de l 'E ta t 
d 'E rz incan r eçu t la b a n d e et la t r ansc r ip t i on de l 'émiss ion de télévision 
qui c o m p o r t a i t les e n t r e t i e n s de Soner Yalçin avec le c o m m a n d a n t C e m 
Ersever ainsi q u e l 'af f i rmat ion de ce j o u r n a l i s t e selon laque l le A h m e t 
D e m i r , dit «Yes.il », b ien connu de la police et de la g e n d a r m e r i e , avait 
t ué M e t i n C a n et H a s a n Kaya. 

47. Le 25 m a i 1994, le p r o c u r e u r p r è s la cour de s û r e t é de l 'E ta t 
d 'E rz incan déc l ina sa c o m p é t e n c e et t r a n s m i t le doss ier à la cour de 
s û r e t é de l 'E ta t de Mala tya , à la su i te d ' u n nouveau découpage des 
régions d 'Elaz ig et Tunce l i . 

48 . Le 13 m a r s 1995, le p r o c u r e u r p rès la cour de s û r e t é de l 'E ta t de 
M a l a t y a ad re s sa des i n s t ruc t ions aux p r o c u r e u r s de Bingôl , Diyarbak i r , 
Elaz ig et T u n c e l i : r e t r o u v e r et a r r ê t e r M a h m u t Y i l d i n m , r e t r o u v e r 
O r h a n O z t û r k , Idris A h m e t e t M e s u t M e h m e t o g l u , don t des j o u r n a u x 
ava ien t dit qu ' i l s ava ien t pa r t i c ipé avec «Ye§il» à des m e u r t r e s de la 
con t re -guér i l l a , y compr i s ceux de C a n et Kaya , et r e t r o u v e r M e h m e t 
Yaz ic ioug l lan et Yuzuf Geyik. 

49. Le 17 m a r s 1995, le d i r e c t e u r de la pr i son de type E de Diya rbak i r 
fourni t des in fo rmat ions au sujet de O r h a n O z t û r k , îd r i s A h m e t et M e s u t 
M e h m e t o g l u : ils ava ien t a p p a r t e n u au P K K , é t a i en t devenus des 
« r e p e n t i s » 1 et ava ien t sé journé à p lus ieurs repr i ses d a n s la pr ison. O r h a n 
O z t û r k avai t é té l ibéré le 18 février 1993 et Idris A h m e t le 16 d é c e m b r e 
1992. M e s u t M e h m e t o g l u é ta i t p o u r sa p a r t sor t i de pr ison le 8 j a n v i e r 
1993, mais avai t é té r é i n c a r c é r é le 26 s e p t e m b r e 1994 sous l ' inculpa t ion 
d 'homic ide d a n s le cad re d ' un inc ident au cours d u q u e l M e h m e t §er i f 
Av§ar a u r a i t é té enlevé à sa b o u t i q u e p a r un g r o u p e d ' h o m m e s p r é t e n d a n t 
l ' e m m e n e r en g a r d e à vue , puis r e t rouvé m o r t , tué p a r bal le . 

1. P e r s o n n e s q u i c o o p è r e n t a v e c les a u t o r i t é s a p r è s avo i r a v o u é l e u r l ien a v e c le P K K . 

http://Yes.il
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50. Le 28 m a r s 1993, M e h m e t Yaz ic ioug l l an fit une d é c l a r a t i o n dans 
laque l le il af f i rmai t ne pas avoir pa r t i c ipé au m e u r t r e de M e t i n C a n et 
H a s a n Kaya et ne pas c o n n a î t r e M a h m u t Y i l d i n m , O r h a n O z t ù r k , Idris 
A h m e t ou M e s u t M e h m e t o g l u . 

51 . Le 6 avril 1995, Mesu t M e h m e t o g l u fit en pr ison u n e déc l a r a t i on 
devan t u n p r o c u r e u r . Il se p la igna i t de ce q u e la presse favorable au P K K 
le p r e n a i t p o u r cible et publ ia i t des a r t ic les t e n d a n c i e u x à son sujet . Il se 
t rouva i t à An ta lya aux a l e n t o u r s du 21 février 1993 et s ' é ta i t r e n d u à 
H a z r o p e n d a n t deux mois à l ' annonce de la m o r t de son g r a n d - p è r e . 

52. Le 3 avril 1995, les g e n d a r m e s f i rent un r appor t i n d i q u a n t que 
Yusuf Geyik ne se t rouva i t pas dans son village na ta l de Geyiksu, qu'i l 
avait q u i t t é hui t à dix ans plus tôt . 

53 . D a n s un r a p p o r t du 7 avril 1995, la police i n fo rma le p r o c u r e u r 
d 'Elazig , en r éponse à l 'o rdre qu i lui avai t é té d o n n é d ' a r r ê t e r M a h m u t 
Y i l d i n m , q u e l ' adresse ind iquée pour celui-ci, 13 P a n c a r h Sokak, 
n ' ex i s ta i t pas et que la société p o u r l aque l le il t ravai l la i t n ' é t a i t pas 
s i tuée d a n s son ressor t . D a n s un r a p p o r t du 28 avril 1995, les g e n d a r m e s 
i n d i q u è r e n t qu ' i l s ava ien t fait des r e c h e r c h e s à l ' adresse qui se t rouvai t 
d a n s leur ressor t ma i s sans réuss i r à le r e t r ouve r . 

II. D O C U M E N T S PRÉSENTÉS A U X O R G A N E S DE LA C O N V E N T I O N 

A. D o c u m e n t s r e l a t i f s à l ' e n q u ê t e i n t e r n e 

54. Les pièces du doss ier d ' e n q u ê t e on t é t é fournies à la Commis s ion . 

B. Le r a p p o r t de S u s u r l u k 

55. Le r e q u é r a n t a fait pa rven i r à la C o m m i s s i o n u n e copie du 
« r a p p o r t de S u s u r l u k ' » , é tabl i à la d e m a n d e d u p r e m i e r m i n i s t r e par 
M. Ku t lu Sava§, v ice-prés ident du C o m i t é de coord ina t ion et d ' inspect ion 
p rès le cab ine t du p r e m i e r min i s t r e . Aprè s sa c o m m u n i c a t i o n en j a n v i e r 
1998, le p r e m i e r m i n i s t r e l 'a po r t é à la conna i ssance du publ ic , à 
l ' except ion de onze pages du corps du d o c u m e n t ainsi q u e de c e r t a i n e s de 
ses a n n e x e s . 

56. D ' a p r è s son p r é a m b u l e , ledit d o c u m e n t n 'es t ni le fruit d 'une 
ins t ruc t ion jud ic i a i r e ni un r a p p o r t d ' e n q u ê t e . P r é p a r é dans u n but 

1. « S u s u r l u k » est la s c è n e où a e u l i eu , e n n o v e m b r e 1996, un a c c i d e n t i m p l i q u a n t u n 
v é h i c u l e d a n s l e q u e l se t r o u v a i e n t u n p a r l e m e n t a i r e , l ' a n c i e n d i r e c t e u r ad jo in t d e la s û r e t é 
d ' I s t a n b u l , u n e x t r é m i s t e de d r o i t e n o t o i r e et u n t r a f i q u a n t d e d r o g u e r e c h e r c h e p a r I n t e r p o l 
a in s i q u e l ' a m i e d e c e l u i - c i ; les t r o i s d e r n i e r s y o n t t r o u v é la m o r t . L a r é u n i o n d e ces 
p e r s o n n e s a v a i t d é r a n g é l ' o p i n i o n p u b l i q u e a u p o i n t d e n é c e s s i t e r l ' o u v e r t u r e d e p l u s de 
se i ze e n q u ê t e s j u d i c i a i r e s à d i f f é r e n t s n i v e a u x et d ' u n e e n q u ê t e p a r l e m e n t a i r e . 
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d ' i n fo rma t ion , il se l imi te à expose r ce r t a in s faits concen t r é s d a n s le Sud-
Est de la T u r q u i e et suscept ib les de conf i rmer l ' exis tence d ' une re l a t ion 
t r i p a r t i t e d ' i n t é r ê t s illicites e n t r e des p e r s o n n a g e s po l i t iques , des 
ins t i tu t ions g o u v e r n e m e n t a l e s et des co te r ies c l andes t ines . 

57. Le r a p p o r t fait l 'analyse d ' un e n c h a î n e m e n t d ' inc iden ts , te ls q u e 
des m e u r t r e s c o m m a n d é s , des a s sas s ina t s de p e r s o n n a g e s connus ou 
p r o k u r d e s , ou encore des a g i s s e m e n t s dé l ibé rés d ' un g r o u p e de r e p e n t i s 
censés servir l 'E ta t , pour conc lure à l ' ex is tence d ' un lien e n t r e la l u t t e 
con t re le t e r r o r i s m e m e n é e d a n s ladi te région et les re la t ions occul tes 
qui en sont dér ivées , n o t a m m e n t d a n s le d o m a i n e du traf ic de 
s tupé f i an t s . Le r a p p o r t cite un c e r t a i n M a h m u t Y i l d i n m , é g a l e m e n t 
d é n o m m é A h m e t D e m i r ou «Ye§il», en décr ivan t en dé ta i l sa 
pa r t i c ipa t ion à des ac tes i l légaux d a n s le Sud-Est ainsi que ses l iens avec 
le MIT (service de r e n s e i g n e m e n t s ) : 

« (...) A l o r s q u ' é t a i e n t c o n n u s le c a r a c t è r e d e Yes j l , c o m m e le fait q u ' i l ava i t c o m m i s , 

avec le g r o u p e d e r e p e n t i s q u ' i l ava i t r a s s e m b l é s a u t o u r d e lu i , d e s i n f r a c t i o n s t e l l e s q u e 

c h a n t a g e , s a i s i e s , a g r e s s i o n s c o n t r e d e s d o m i c i l e s , v io l s , vo ls , m e u r t r e s , t o r t u r e s , 

e n l è v e m e n t s , e t c . , il est p l u s difficile d ' e x p l i q u e r la c o l l a b o r a t i o n d e s a u t o r i t é s 

p u b l i q u e s a v e c c e t i n d i v i d u . Il se p e u t q u ' u n e o r g a n i s a t i o n r e s p e c t é e t e l l e q u e le MIT 

ai t r e c o u r s à u n ind iv idu de b a s é t a g e (...) il n ' e s t p a s a c c e p t a b l e q u e le M J T a i t u t i l i s é 

Yesil à p l u s i e u r s r e p r i s e s (...) Yesj l , q u i a e x e r c é s e s a c t i v i t é s à A n t a l y a sous le n o m d e 

M e t i n G u n e s , à A n k a r a sous c e l u i d e M e l i n A l m a c a et é g a l e m e n t u t i l i s é le n o m d ' A b m e t 

D e m i r , es t u n i n d i v i d u d o n t la po l ice et le MIT c o n n a i s s a i e n t les a g i s s e m e n t s et la 

p r é s e n c e (...) P a r s u i t e d u s i l e n c e de l ' E t a t , les g a n g s on t le c h a m p l ib re [p. 2 6 ] . 

(...) Yesj l a é g a l e m e n t c o l l a b o r é a v e c le JÏTEM, u n e o r g a n i s a t i o n i n t e r n e à la 

g e n d a r m e r i e , q u i u t i l i s a i t d e n o m b r e u x p r o t e c t e u r s et r e p e n t i s [p. 2 7 ] . 

D a n s s e s a v e u x à la D i r e c t i o n d u b u r e a u c r i m i n e l d e D i y a r b a k i r (...) M . G . (...) a v a i t 

d é c l a r é , q u a n t à A h m e t D e m i r [p . 35], q u e ce lu i -c i (...) r a c o n t a i t d e t e m p s e n t e m p s (...) 

qu ' i l ava i t p l an i f i é e t fait e x é c u t e r le m e u r t r e de B e h ç e t C a n t i i r k ' 1 ' a i n s i q u e d ' a u t r e s 

p a r t i s a n s d e la m a f i a et du P K K t u é s d e la m ê m e façon (...) ; q u e le m e u r t r e de (...) M u s a 

A n t e r ' 2 ' ava i t é g a l e m e n t é t é p lan i f i é et r é a l i s é p a r A. D e m i r [p . 37]. 

(...) 

T o u t e s les a u t o r i t é s c o n c e r n é e s d e l ' E t a t son t a u c o u r a n t d e ces a c t i v i t é s e t 

o p é r a t i o n s . (...) L ' a n a l y s e d e s p a r t i c u l a r i t é s d e s p e r s o n n a g e s t u é s d a n s l e s d i t e s 

opérations p e r m e t de d é d u i r e q u e la d i f f é r e n c e e n t r e les p e r s o n n e s p r o k u r d e s t u é e s 

d a n s la r é g i o n s o u m i s e à l ' é t a t d ' u r g e n c e et les a u t r e s r é s i d e e n l e u r p o u v o i r d e 

financement d u p o i n t d e v u e é c o n o m i q u e . C e s f a c t e u r s on t auss i j o u é un rô le d a n s le 

m e u r t r e de Sava§ B u l d a n , t r a f i q u a n t et a c t i v i s t e p r o - P K K , c o m m e d a n s c e u x d e M e d e l 

1. U n t r a f i q u a n t d e s t u p é f i a n t s r e n o m m é q u i é t a i t s é r i e u s e m e n t s o u p ç o n n é d e s o u t e n i r le 
P K K et l ' un d e s p r i n c i p a u x f o u r n i s s e u r s d e c a p i t a u x d'Ozgiir Gundem. 
2. P e r s o n n a g e p o l i t i q u e p r o k u r d e , M . A n t e r é t a i t l ' un d e s f o n d a t e u r s d u P a r t i du t r a v a i l du 
p e u p l e ( « H E P » ) , d i r e c t e u r de l ' I n s t i t u t k u r d e d ' I s t a n b u l , é c r i v a i n e t é d i t o r i a l i s t e e n t r e 
a u t r e s p o u r l ' h e b d o m a d a i r e Yeni Ulke e t le q u o t i d i e n Ozgiir Gundem. Il a é t é t u é le 
30 s e p t e m b r e 1992 à D i y a r b a k i r . C e m e u r t r e a é t é r e v e n d i q u é p a r u n g r o u p e c l a n d e s t i n 
i n c o n n u , «Boz-Ok». 
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S e r h a t Y o s , M e t i n C a n et V e d a t A y d i n . N o t r e s eu l d é s a c c o r d avec ce q u i a é t é fait 

c o n c e r n e les m o d a l i t é s d ' e x é c u t i o n et l e u r s c o n s é q u e n c e s . E n effet , il a é t é c o n s t a t é 

q u e m ê m e c e u x a p p r o u v a n t t o u t ce q u i s ' é t a i t p a s s é r e g r e t t a i e n t le m e u r t r e d e M u s a 

A n t c r . D ' a u c u n s d i s e n t q u e M u s a A n t c r n ' é t a i t p a s i m p l i q u e d a n s u n e a c t i o n a r m é e , 

q u ' i l é t a i t p l u t ô t p r é o c c u p é p a r la p h i l o s o p h i e d e la c h o s e , q u e les ef fe ts d e s o n 

a s s a s s i n a t o n t d é p a s s é son i n f l u e n c e p r o p r e et q u e s a m o r t ava i t é t é d é c i d é e à t o r t . 

(Les r e n s e i g n e m e n t s s u r ces p e r s o n n e s se t r o u v e n t à l ' a n n e x e 9 ' 1 ' ) . D ' a u t r e s 

j o u r n a l i s t e s o n t é g a l e m e n t é t é t u e s [p. 7 4 ] ' 2 ' . » 

58 . Le r a p p o r t se conclut pa r de n o m b r e u s e s r e c o m m a n d a t i o n s , 
p récon i san t n o t a m m e n t l ' amél io ra t ion de la coord ina t ion et d e la 
c o m m u n i c a t i o n e n t r e les d i f fé ren tes b r a n c h e s des services de la sû r e t é , 
de police et de r e n s e i g n e m e n t s , l ' ident i f icat ion e t le renvoi des m e m b r e s 
des forces de l ' o rd re impl iqués d a n s des act ivi tés i l légales , la l imi t a t ion du 
recours aux r e p e n t i s , la r éduc t i on du n o m b r e de g a r d e s de vi l lage, la 
cessa t ion des act iv i tés du b u r e a u des o p é r a t i o n s spéciales et son 
incorpora t ion d a n s les services de police en d e h o r s de la région du Sud-
Es t , l ' ouve r tu re d ' e n q u ê t e s sur divers inc iden ts et la pr ise de m e s u r e s 
visant à s u p p r i m e r les associa t ions de ma l f a i t eu r s et les trafics de 
Stupéf iants , ainsi que la c o m m u n i c a t i o n des r é su l t a t s de l ' enquê te 
p a r l e m e n t a i r e sur les é v é n e m e n t s de Susu r luk aux au to r i t é s 
c o m p é t e n t e s p o u r qu 'e l les e n g a g e n t les p r o c é d u r e s qui s ' imposen t . 

C. Le r a p p o r t d e 1993 d e la c o m m i s s i o n d ' e n q u ê t e p a r l e m e n t a i r e 
( 1 0 / 9 0 n° A.01 .1 .GEC) 

59. Le r e q u é r a n t a fourni ce r a p p o r t sur les exécu t ions ex t ra jud ic ia i res 
et les homic ides p e r p é t r é s p a r des inconnus , é laboré en 1993 p a r une 
commiss ion d ' e n q u ê t e p a r l e m e n t a i r e . Ce d o c u m e n t m e n t i o n n e 908 
m e u r t r e s non é lucidés , dont neu f de j o u r n a l i s t e s . Il expose le m a n q u e de 
confiance du public d a n s les a u t o r i t é s du Sud-Est de la T u r q u i e et fait é t a t 
d ' i n fo rma t ions selon lesquel les le Hezbo l l ah a u r a i t un c a m p d a n s la région 
de B a t m a n , où ses m e m b r e s bénéf ic ie ra ien t d ' u n e fo rmat ion et d 'un 
sou t ien po l i t iques et mi l i t a i res de la p a r t des forces de l 'o rdre . Il conclut 
que l ' i m p u n i t é r ègne d a n s la rég ion et que ce r t a ins g roupes ayant un lien 
avec l 'E ta t p o u r r a i e n t ê t r e impl iqués d a n s les m e u r t r e s . 

D . C o m p t e s r e n d u s d a n s l e s m é d i a s 

60. Le r e q u é r a n t a fourni à la C o m m i s s i o n un e x e m p l a i r e du livre de 
Soner Yalçin, Les révélations du commandant Cem Ersever (dont un r é s u m é 

1. L a d i t e a n n e x e e s t m a n q u a n t e . 

2. Idem p o u r la p a g e s u i v a n t c e t t e d e r n i è r e p h r a s e . 
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figure à l ' annexe III du r a p p o r t de la C o m m i s s i o n ) , ainsi que des a r t ic les 
p a r u s d a n s Aydinhk et d ' a u t r e s j o u r n a u x au sujet d e con t re -gué r i l l e ros 
( r appor t de la C o m m i s s i o n , §§ 154-163). 

E. T é m o i g n a g e s r e c u e i l l i s par l e s d é l é g u é s d e la C o m m i s s i o n 

6 1 . Les dé l égués de la C o m m i s s i o n ont p rocédé à deux aud i t i ons , à 
S t r a s b o u r g et A n k a r a , au cours desque l l e s ils ont e n t e n d u onze t é m o i n s , 
don t le r e q u é r a n t , F a t m a C a n , f e m m e de M e t i n C a n , §e ra fe t t i n O z c a n , 
Bira Z o r d a g , Husey in Soner Yalçin , j o u r n a l i s t e , Si i leyman T u t a l , 
p r o c u r e u r d 'Elazig , H a y a t i E ra s l an , p r o c u r e u r de Tunce l i , A h m e t Bu lu t , 
p r o c u r e u r mi l i t a i r e p rès la cour de s û r e t é de l 'E ta t de Mala tya , M u s t a f a 
O z k a n , chef de la police de P c r t e k , Bûlen t E k r e n , c o m m a n d a n t de la 
g e n d a r m e r i e de P e r t e k , et M e s u t M e h m e t o g l u , anc ien m e m b r e du P K K 
r e p e n t i . 

III. LE D R O I T ET LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

62. Les pr inc ipes et les p r o c é d u r e s relat i fs à la r esponsab i l i t é p o u r des 
ac tes c o n t r a i r e s à la loi p e u v e n t se r é s u m e r c o m m e sui t . 

A. La p o u r s u i t e p é n a l e d e s i n f r a c t i o n s 

6 3 . Le code péna l r é p r i m e t o u t e fo rme d 'homic ide (ar t ic les 448 à 455) 
ainsi que ses t e n t a t i v e s (ar t ic les 61 et 62) . Les a r t ic les 151 à 153 du code de 
p r o c é d u r e péna le rég issen t les devoirs i n c o m b a n t aux a u t o r i t é s q u a n t à 
l ' e n q u ê t e p r é l i m i n a i r e au sujet des faits suscept ib les de cons t i t ue r 
pare i l s c r imes et po r t é s à la conna i s sance des a u t o r i t é s . Ainsi , t o u t e 
infract ion peu t ê t r e d é n o n c é e aussi b ien aux a u t o r i t é s ou a g e n t s des 
forces de l 'o rdre q u ' a u x p a r q u e t s . La dépos i t ion de pare i l le p l a in t e peu t 
ê t r e écr i te ou o ra le , et , d a n s ce d e r n i e r cas, l ' au to r i t é est t enue d ' en d r e s s e r 
procès-verbal (ar t ic le 151). 

S'il ex is te d e s indices qu i m e t t e n t en d o u t e le c a r a c t è r e n a t u r e l d ' u n 
décès , les a g e n t s des forces de l 'o rdre qui en ont é té avisés sont t e n u s 
d 'en faire p a r t au p r o c u r e u r de la R é p u b l i q u e ou au j u g e du t r i buna l 
co r rec t ionne l (ar t ic le 152). En app l ica t ion de l 'ar t ic le 235 du code péna l , 
tout m e m b r e d e la fonction pub l ique qui o m e t de d é c l a r e r à la police ou 
aux p a r q u e t s u n e infract ion don t il a eu conna i s sance p e n d a n t l 'exercice 
de ses fonctions est pass ible d ' u n e pe ine d ' e m p r i s o n n e m e n t . 

Le p r o c u r e u r de la R é p u b l i q u e q u i - d e q u e l q u e m a n i è r e q u e ce s o i t - e s t 
in formé d ' une s i t ua t i on p e r m e t t a n t de s o u p ç o n n e r q u ' u n e infract ion a é té 
c o m m i s e , est obl igé d ' i n s t ru i r e les faits aux lins de déc ide r s'il y a lieu ou non 
d ' e n t a m e r une act ion pub l i que (ar t ic le 153 du code de p r o c é d u r e p é n a l e ) . 
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64. D a n s le cas d ' ac tes d e t e r r o r i s m e p r é s u m é s , le p r o c u r e u r est privé 
de sa c o m p é t e n c e au profit d 'un sys t ème d is t inc t d e p r o c u r e u r s et de cours 
de s û r e t é de l 'Eta t r épa r t i s d a n s t ou t e la T u r q u i e . 

65. Si l ' a u t e u r p r é s u m é d ' u n e infract ion est un agen t de la fonction 
pub l ique et si l 'acte a é té c o m m i s p e n d a n t l 'exercice des fonctions, 
l ' i ns t ruc t ion p r é l i m i n a i r e d e l 'affaire d é p e n d de la loi d e 1914 sur les 
pou r su i t e s con t re les fonc t ionna i res , l aque l le l imi te la c o m p é t e n c e ratione 
personae du m i n i s t è r e public d a n s ce t t e p h a s e de la p r o c é d u r e . En pare i l 
cas , l ' e n q u ê t e p r é l i m i n a i r e et, pa r c o n s é q u e n t , l ' au to r i sa t ion d 'ouvr i r des 
p o u r s u i t e s péna l e s , s e ron t du ressor t du comi t é a d m i n i s t r a t i f local 
conce rné (celui du d is t r ic t ou du d é p a r t e m e n t selon le s t a t u t de 
l ' i n té ressé ) . U n e fois pare i l le a u t o r i s a t i o n dé l ivrée , il i ncombe au 
p r o c u r e u r de la R é p u b l i q u e d ' i n s t ru i r e l 'affaire. 

Les décis ions desd i t s comi tés sont suscept ib les de recours d e v a n t le 
Conse i l d 'E t a t ; la sa is ine est d'office si l 'affaire est c lassée sans su i te . 

66. E n ve r tu de l 'ar t ic le 4, a l inéa i), du déc re t n° 285 du 10 ju i l l e t 1987 
re la t i f à l ' au to r i t é du g o u v e r n e u r de la rég ion soumise à l ' é ta t d ' u r g e n c e , 
la loi de 1914 ( p a r a g r a p h e 65 ci-dessus) s ' appl ique é g a l e m e n t aux 
m e m b r e s des forces de l 'ordre d é p e n d a n t dud i t g o u v e r n e u r . 

67. Lo r sque l ' a u t e u r p r é s u m é d ' un déli t est un mi l i t a i r e , la qualifi­
ca t ion de l 'acte i nc r iminé d é t e r m i n e la loi appl icable . Ainsi , s'il s 'agit d 'un 
« c r i m e m i l i t a i r e » prévu a u code péna l mi l i t a i re n° 1632, les pour su i t e s 
péna le s sont , en pr inc ipe , rég ies pa r la loi n" 353 p o r t a n t i n s t i t u t ion des 
t r i b u n a u x mi l i t a i res et r é g l e m e n t a t i o n de leur p r o c é d u r e ; en ce qui 
conce rne les mi l i t a i res accusés d ' une infract ion de droi t c o m m u n , ce sont , 
en p r inc ipe , les d isposi t ions du code de p r o c é d u r e péna le qu i t r ouve ron t 
app l i ca t ion (ar t ic les 145 § 1 de la C o n s t i t u t i o n et 9 à 14 d e la loi n" 353) . 

Le code péna l mi l i t a i re ér ige en « in f rac t ion m i l i t a i r e » le fait, pour un 
mi l i t a i r e ag i s san t en désobé i s sance , de m e t t r e en d a n g e r la vie d ' une 
p e r s o n n e (ar t ic le 89) . D a n s ce cas , les p l a i g n a n t s civils p e u v e n t saisir les 
a u t o r i t é s visées a u code de p r o c é d u r e p é n a l e ( p a r a g r a p h e 63 ci-dessus) ou 
le s u p é r i e u r h i é r a r c h i q u e de la p e r s o n n e mise en cause . 

B. La r e s p o n s a b i l i t é c iv i l e e t a d m i n i s t r a t i v e d u fa i t d 'ac tes 
c r i m i n e l s e t d é l i c t u e l s 

68. En ve r tu de l 'ar t ic le 13 de la loi n° 2577 sur la p r o c é d u r e 
a d m i n i s t r a t i v e , t ou t e v ic t ime d 'un d o m m a g e r é s u l t a n t d 'un ac te de 
l ' a d m i n i s t r a t i o n peu t d e m a n d e r r é p a r a t i o n à ce t t e d e r n i è r e d a n s le délai 
d ' un an à c o m p t e r de la d a t e de l 'acte a l l égué . E n cas de re je t de tou t ou 
p a r t i e de la d e m a n d e ou si a u c u n e r éponse n ' a é t é o b t e n u e d a n s un dé la i 
de so ixan te j o u r s , la v ic t ime peu t e n g a g e r une p r o c é d u r e a d m i n i s t r a t i v e . 

69. L 'a r t i c le 125 §§ 1 et 7 de la C o n s t i t u t i o n énonce : 
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« T o u t a c t e ou d é c i s i o n d e l ' a d m i n i s t r a t i o n es t s u s c e p t i b l e d ' u n c o n t r ô l e j u r i d i c -

i ionnel (...) 

(...) 

L ' a d m i n i s t r a t i o n e s t t e n u e d e r é p a r e r t o u t d o m m a g e r é s u l t a n t d e s e s a c t e s e t 

m e s u r e s . •> 

C e t t e d ispos i t ion consacre une responsab i l i t é objective de l 'E ta t , 
l aque l le e n t r e e n j e u q u a n d il a é té é tabl i q u e d a n s les c i r cons tances d ' un 
cas d o n n é , l 'E ta t a m a n q u é à son obl iga t ion de m a i n t e n i r l 'o rdre et la 
s û r e t é publics ou d e p r o t é g e r la vie et les b iens des p e r s o n n e s , et cela 
sans qu ' i l faille é t ab l i r l ' ex is tence d ' une faute dé l ic tuc l le i m p u t a b l e à 
l ' admin i s t r a t i on . Sous ce r é g i m e , l ' a d m i n i s t r a t i o n peu t donc se voir t e n u e 
d ' i n d e m n i s e r q u i c o n q u e est v ic t ime d 'un pré judice r é s u l t a n t d ' ac tes 
c o m m i s p a r des p e r s o n n e s non ident i f iées . 

70. L 'a r t i c le 8 du déc re t n" 430 du 16 d é c e m b r e 1990, don t la d e r n i è r e 
p h r a s e s ' inspire de la d isposi t ion s u s m e n t i o n n é e ( p a r a g r a p h e 69 ci-
des sus ) , est ainsi l ibel lé : 

« L a r e s p o n s a b i l i t é p é n a l e , financière ou j u r i d i q u e , d u g o u v e r n e u r de la r é g i o n 

s o u m i s e à l ' é t a t d ' u r g e n c e ou d ' u n p r é f e t d ' u n e r é g i o n où a é t é p r o c l a m é l ' é t a t 

d ' u r g e n c e ne s a u r a i t ê t r e e n g a g é e p o u r d e s d é c i s i o n s ou d e s a c t e s p r i s d a n s 

l ' e x e r c i c e d e s p o u v o i r s q u e l e u r c o n f è r e le p r é s e n t d é c r e t , et a u c u n e a c t i o n n e 

s a u r a i t ê t r e i n t e n t é e e n ce s e n s c o n t r e l ' E t a t d e v a n t q u e l q u e a u t o r i t é j u d i c i a i r e q u e 

ce so i t , s a n s p r é j u d i c e d u d r o i t p o u r la v i c t i m e de d e m a n d e r r é p a r a t i o n à l ' E t a t d e s 

d o m m a g e s in jus t i f i é s sub i s p a r e l l e . » 

71 . Sur le t e r r a i n du code des obl iga t ions , les p e r s o n n e s lésées du fait 
d ' u n ac te illicite ou dé l ic tue l peuven t i n t r o d u i r e u n e ac t ion en r é p a r a t i o n 
p o u r le pré judice t an t m a t é r i e l (ar t ic les 41 à 46) q u e mora l (ar t ic le 47) . E n 
la m a t i è r e , les t r i b u n a u x civils ne sont liés ni par les cons idé ra t ions ni p a r 
le j u g e m e n t des j u r id i c t ions répress ives sur la cu lpabi l i té de l ' in té ressé 
(ar t ic le 53) . 

Toutefo is , en v e r t u de l 'ar t ic le 13 de la loi n" 657 sur les employés de 
l 'E ta t , les p e r s o n n e s ayant subi un d o m m a g e du fait de l 'exercice d ' une 
fonction r e l evan t du droi t publ ic p e u v e n t , en p r inc ipe , e s t e r en j u s t i c e 
u n i q u e m e n t c o n t r e l ' au to r i t é pub l i que d o n t re lève le fonc t ionna i re e n 
cause et pas d i r e c t e m e n t con t r e celui-ci (a r t ic les 129 § 5 de la 
C o n s t i t u t i o n , et 55 et 100 du code des ob l iga t ions ) . C e t t e règle n 'es t 
toutefois pas abso lue . Lo r sque l 'acte en ques t ion est qualifié d'illicite ou 
de dé l ic tue l e t , p a r c o n s é q u e n t , p e r d son c a r a c t è r e d ' ac t e ou de fait 
« a d m i n i s t r a t i f » , les j u r id i c t ions civiles peuven t accuei l l i r u n e d e m a n d e 
de d o m m a g e s - i n t é r ê t s d i r igée con t r e l ' a u t e u r l u i - m ê m e , sans pré judice 
de la possibi l i té d ' e n g a g e r la responsab i l i t é conjointe de l ' a d m i n i s t r a t i o n 
en sa q u a l i t é d ' e m p l o y e u r d e l ' a u t e u r de l 'ac te (ar t ic le 50 du code des 
ob l iga t ions) . 
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E N D R O I T 

I. A P P R É C I A T I O N DES FAITS PAR LA C O U R 

72. La C o u r relève q u ' e n l 'espèce les p a r t i e s ne c o n t e s t e n t p lus , pour 
l ' essent ie l , les faits é tabl i s au cours de la p r o c é d u r e devan t la C o m m i s s i o n . 

73. D e v a n t celle-ci, le r e q u é r a n t a s o u t e n u q u e les faits é t aya ien t la 
conclusion q u e son frère avait é té tué pa r des a g e n t s t r ava i l l an t 
s e c r è t e m e n t p o u r l 'E ta t ou p a r des p e r s o n n e s ag i ssan t su r les o rd res 
formels ou impl ic i tes de l 'E ta t et bénéf ic iant du sou t i en de celui-ci, sous 
forme n o t a m m e n t d ' u n e fo rma t ion et d ' é q u i p e m e n t . Le G o u v e r n e m e n t a 
con te s t é ce t t e a l léga t ion . 

74. Aprè s q u ' u n e dé l éga t ion de la C o m m i s s i o n eut e n t e n d u des 
t é m o i n s à A n k a r a et à S t r a s b o u r g (voir les p a r a g r a p h e s 19, 21 et 28 du 
r a p p o r t de la C o m m i s s i o n du 23 oc tobre 1998), la C o m m i s s i o n a conclu 
qu ' i l lui é ta i t imposs ib le de d é t e r m i n e r qui avait t ué le D' H a s a n Kaya. 
Les é l é m e n t s de p reuve ne p e r m e t t a i e n t pas d ' é t ab l i r au -de là de tout 
d o u t e r a i sonnab le que les m e u r t r i e r s é t a i e n t des a g e n t s de l 'E ta t ou des 
p e r s o n n e s ag i s san t en son n o m (voir le r a p p o r t p réc i t é , p a r a g r a p h e s 312-
336) . Elle a toutefois conclu q u e les a u t o r i t é s soupçonna i en t le D r H a s a n 
Kaya d ' ê t r e u n s y m p a t h i s a n t du P K K , c o m m e son a m i M e t i n C a n , et que 
c e r t a i n s é l é m e n t s d o n n a i e n t f o r t e m e n t à p e n s e r que des p e r s o n n e s aux 
s y m p a t h i e s r e c o n n u e s p o u r le P K K r i squa i en t d ' ê t r e pr ises pour cible par 
ce r t a in s m e m b r e s des forces de l 'o rdre ou des individus ag i s san t p o u r 
l eur c o m p t e , ou avec leur connivence ou leur a s s e n t i m e n t . Le cas 
d ' espèce soulevai t des d o u t e s sé r i eux , q u e l ' e n q u ê t e officielle n 'ava i t pas 
diss ipés . 

D a n s son m é m o i r e et sa pla idoir ie d e v a n t la C o u r , le r e q u é r a n t a invité 
la C o u r à p rocéde r à sa p r o p r e éva lua t ion des faits é tabl i s p a r la 
C o m m i s s i o n et à d i re qu ' i l s r e n f e r m a i e n t des p reuves suff isantes pour 
conc lure , au -de là de tou t d o u t e r a i sonnab l e , q u e des é l é m e n t s ag issan t 
avec l 'accord de c e r t a i n s services de l 'E ta t et au su des a u t o r i t é s é t a ien t 
r e sponsab les de la m o r t du D ' H a s a n Kaya. 

D a n s son m é m o i r e et sa pla idoir ie devan t la Cour , le G o u v e r n e m e n t a 
s o u t e n u q u e les t é m o i g n a g e s du r e q u é r a n t , de F a t m a C a n , de Bi ra Z o r d a g 
et de § e r a f e t t i n O z c a n n ' é t a i e n t pas fiables et invité la C o u r à ne pas teni r 
c o m p t e des conclusions qui en é t a i en t t i r ées . 

75. La C o u r r é i t è r e sa j u r i s p r u d e n c e c o n s t a n t e , d ' ap rè s laquel le le 
sys t ème de la C o n v e n t i o n a n t é r i e u r au 1 e r n o v e m b r e 1998 confiait en 
p r e m i e r lieu à la C o m m i s s i o n l ' é t ab l i s s emen t et la vérif icat ion des faits 
(anc iens ar t ic les 28 § 1 et 31) . Si la C o u r n 'es t pas liée pa r les 
c o n s t a t a t i o n s de la C o m m i s s i o n et d e m e u r e l ibre d ' app réc i e r les faits 
e l l e - m ê m e à la l umiè r e de tous les é l é m e n t s qu 'e l l e possède , elle n ' u se de 
ses p r o p r e s pouvoirs en la m a t i è r e q u e d a n s des c i rcons tances 
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excep t ionne l l es (voir, p a r m i d ' a u t r e s , l ' a r rê t Tanrikulu c. Turquie [ G C ] , 
n° 23763/94, § 67, C E D H 1999-IV). 

76. E n l ' occur rence , la C o u r rappe l le q u e la C o m m i s s i o n a é tab l i les 
faits a p r è s q u ' u n e d é l é g a t i o n eu t t e n u deux aud i t ions d e t é m o i n s à 
A n k a r a et u n e à S t r a s b o u r g . Elle e s t ime q u e la C o m m i s s i o n a p rocédé 
à l ' éva lua t ion des é l é m e n t s don t elle d isposai t avec la p r u d e n c e r equ i se 
en a c c o r d a n t la plus g r a n d e a t t e n t i o n aux é l é m e n t s é t ayan t les 
a l l éga t ions du r e q u é r a n t c o m m e à ceux qu i j e t a i e n t un d o u t e sur l eur 
crédibi l i té . 

La C o u r re lève q u e la C o m m i s s i o n avai t consc ience d e la force des 
s e n t i m e n t s qui a n i m a i e n t le r e q u é r a n t et s 'est appuyée sur son 
t é m o i g n a g e avec c i rconspec t ion . Q u a n t à F a t m a C a n , §e r a f e t t i n Ô z c a n 
et Bi ra Z o r d a g , les dé l égués qu i les ont e n t e n d u s les ont t rouvés s incères , 
c réd ib les et g l o b a l e m e n t conva incan t s . P o u r éva luer l eur t é m o i g n a g e , la 
C o m m i s s i o n a t enu c o m p t e des incohé rences c i tées p a r le 
G o u v e r n e m e n t , mais sans e s t i m e r qu 'e l les a m o i n d r i s s a i e n t l eur fiabilité. 
T o u t en r e t e n a n t leur t é m o i g n a g e p o u r ce qu i est du rôle qu ' i l s ont j o u é 
d a n s les é v é n e m e n t s ayan t p récédé la d i spa r i t i on et la d é c o u v e r t e des 
corps , la conclus ion g é n é r a l e t i rée p a r la C o m m i s s i o n est q u e les p reuves 
n ' é t a i e n t pas suff isantes p o u r conc lure au -de là de tou t d o u t e r a i sonnab le 
q u e des a g e n t s de l 'E ta t ava ien t t ué H a s a n Kaya. La C o u r ne voit a u c u n e 
c i rcons tance qui l 'obl igerai t à exe rce r ses pouvoirs de vérifier pa r elle-
m ê m e les faits. Elle accep te donc les faits tels qu ' i l s ont é té é tabl is p a r la 
C o m m i s s i o n . 

II. SUR LES V I O L A T I O N S A L L É G U É E S DE L 'ARTICLE 2 D E LA 
C O N V E N T I O N 

77. Le r e q u é r a n t a l l ègue q u e l 'E ta t est r e sponsab le de la m o r t de son 
f rère , H a s a n Kaya , f au te de l 'avoir p r o t é g é et d 'avoir m e n é u n e e n q u ê t e 
effective sur le décès . Il invoque l 'ar t ic le 2 de la Conven t ion , aux t e r m e s 
d u q u e l : 

« 1. Le d r o i t de t o u t e p e r s o n n e à la v ie e s t p r o t é g é p a r la loi . L a m o r t ne p e u t ê t r e 

inf l igée à q u i c o n q u e i n t e n t i o n n e l l e m e n t , s a u f e n e x é c u t i o n d ' u n e s e n t e n c e c a p i t a l e 

p r o n o n c é e p a r u n t r i b u n a l a u cas où le dé l i t est p u n i d e c e t t e p e i n e p a r la loi . 

2 . L a m o r t n ' e s t p a s c o n s i d é r é e c o m m e inf l igée e n v i o l a t i o n de cet a r t i c l e d a n s les cas 

où e l le r é s u l t e r a i t d ' u n r e c o u r s à la force r e n d u a b s o l u m e n t n é c e s s a i r e : 

a) p o u r a s s u r e r la d é f e n s e d e t o u t e p e r s o n n e c o n t r e la v i o l e n c e i l l éga le ; 

b) p o u r e f f e c t u e r u n e a r r e s t a t i o n r é g u l i è r e o u p o u r e m p ê c h e r l ' évas ion d ' u n e 

p e r s o n n e r é g u l i è r e m e n t d é t e n u e ; 

c) p o u r r é p r i m e r , c o n f o r m é m e n t à la loi, u n e é m e u t e ou u n e i n s u r r e c t i o n . » 
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78. Le G o u v e r n e m e n t c o n t e s t e ces a l l éga t ions . C o m p t e t enu des 
c i r cons tances de l ' espèce, qui révèlent une absence de g a r a n t i e s 
effectives con t r e des ac tes illicites de la p a r t d ' a g e n t s de l 'E ta t et des 
l acunes d a n s l ' e n q u ê t e condu i t e a p r è s le décès , la C o m m i s s i o n exp r ime 
l'avis que l 'E ta t a m a n q u é à son obl igat ion posit ive de p r o t é g e r le droit à 
la vie de H a s a n Kaya . 

A. A r g u m e n t s d e s c o m p a r a n t s 

/. Le requérant 

79. Le r e q u é r a n t , qui souscrit au r appor t de la Commiss ion et cite l 'arrêt 
de la C o u r dans l'affaire O s m a n (a r rê t O s m a n c. Royaume-Uni du 28 octobre 
1998, Recueil des arrêts et décisions 1998-VIII), fait valoir que les au to r i t é s 
n ' a s su ra i en t pas l 'applicat ion effective de la loi dans le Sud-Est du pays vers 
1993. Il invoque le rappor t de Susur luk qui , selon lui, é taye so l idement les 
a l légat ions selon lesquelles des agress ions il légales sont commises avec le 
sout ien et au su des au tor i t és . Il se fonde sur les lacunes des e n q u ê t e s sur des 
m e u r t r e s i l légaux, cons ta t ées p a r les o rganes de la Convent ion , pour 
d é m o n t r e r q u e les p rocu reu r s sont peu suscept ibles d ' ins t ru i re efficacement 
les p la in tes con t re les forces d e l 'o rdre . En o u t r e , il souligne q u e la 
compé tence en m a t i è r e d ' e n q u ê t e sur les a l légat ions visant les forces de 
l 'ordre est t rans fé rée des p a r q u e t s aux comi tés adminis t ra t i f s , qui ne sont 
pas i n d é p e n d a n t s , et q u e les cours de sû re t é de l 'Etat , qui m a n q u e n t 
é g a l e m e n t d ' i ndépendance en ra ison de la présence d 'un j u g e mi l i ta i re , ont 
ju r id ic t ion pour conna î t r e des c r imes te r ror i s tes p r é s u m é s . 

80. Ces é l é m e n t s , cons idérés e n s e m b l e , révèlent l ' impun i t é des forces 
de l 'o rdre et de ceux qu i ag i s sen t sous leur cont rô le ou avec leur 
a p p r o b a t i o n , ce qui , de l 'avis du r e q u é r a n t et de la C o m m i s s i o n , est 
i ncompa t ib l e avec le p r inc ipe de la p r é é m i n e n c e du droi t . D a n s les 
c i r cons tances pa r t i cu l i è re s de l ' espèce , le r e q u é r a n t fait valoir q u e son 
frère a d i spa ru avec son a m i M e t i n C a n alors q u e le p r e m i e r é tai t 
soupçonné de sympa th i e s pour le P K K et q u e le second é ta i t é g a l e m e n t 
f o r t e m e n t soupçonné p a r les a u t o r i t é s et ci té d a n s le r a p p o r t de Susur luk 
c o m m e vic t ime d ' un con t r e -gué r i l l e ro . La m a n i è r e don t tous deux on t é té 
condu i t s d 'Elaz ig à Tunce l i en f ranch issan t des po in t s de cont rô le officiels 
ainsi q u e les p reuves de l iens e n t r e la g e n d a r m e r i e et le suspec t Yusuf 
Geyik, et celles re la t ives à des g r o u p e s de con t re -guér i l l e ros , ind iquen t 
q u e I i a s a n Kaya n ' a pas bénéficié de la p ro tec t ion p révue pa r la loi et 
q u e les a u t o r i t é s sont r e sponsab le s de ce m a n q u e m e n t à l 'obl igat ion 
légale de p r o t é g e r le droi t à la vie de celui-ci. 

8 1 . Le r e q u é r a n t , s ' appuyan t encore sur le r a p p o r t de la C o m m i s s i o n , 
fait en o u t r e valoir q u e l ' e n q u ê t e p o r t a n t su r la m o r t de H a s a n Kaya 
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p r é s e n t a i t un vice r édh ib i to i r e . Il s ignale de n o m b r e u s e s l a c u n e s : il n 'y a 
n o t a m m e n t pas eu d ' au tops i e d igne de ce n o m , pas d ' e x a m e n médico léga l 
p o u r d é t e r m i n e r si les d e u x v ic t imes ava ien t é té t uée s sur les l ieux ou 
ava ien t é t é a m e n é e s là ap rè s l eur m o r t , pas de r e c h e r c h e p o u r savoir 
c o m m e n t les deux h o m m e s ava ien t é té condui t s d 'E laz ig à Tunce l i , pas 
de r é p o n s e r ap ide aux d e m a n d e s et pas de r e c h e r c h e des suspec t s . De 
plus , l ' e n q u ê t e est r e s t é e a u poin t m o r t p e n d a n t de longues pé r iodes (par 
e x e m p l e d 'avri l 1994 à m a r s 1995). 

2. Le Gouvernement 

82. Le G o u v e r n e m e n t rejet te la thèse de la Commiss ion qu'i l j u g e 
généra le et imprécise . Il sout ient f e r m e m e n t que le r appor t de Susur luk n ' a 
aucune va leur p roban te et ne saura i t ê t re pris en compte pour appréc ier la 
s i tuat ion dans le Sud-Est de la Tu rqu ie . Ce documen t , qui é tai t des t iné au 
cabinet du p r emie r min i s t re , avait pour seul objet de fournir des 
informat ions et de formuler des proposit ions. Ses a u t e u r s ont souligné que la 
véraci té et l 'exact i tude de son con tenu devaient ê t re évaluées pa r ledit cabinet . 
Les conjectures et discussions au sujet des ques t ions soulevées dans ce rappor t 
vont bon t ra in et se fondent toutes sur l 'hypothèse que les faits re latés sont 
vér id iques . Toutefois , l 'Etat ne peut ê t re t enu pour responsable que pour des 
faits qui sont prouvés au-delà de tout dou te ra isonnable . 

83 . Q u a n t aux af f i rmat ions du r e q u é r a n t et de la C o m m i s s i o n selon 
lesquel les H a s a n Kaya se t rouvai t exposé à des ac tes de violence i l légale , 
le G o u v e r n e m e n t soul igne q u e , depu i s 1984, l 'E ta t doit faire face à u n e 
vague t e r r o r i s t e de g r a n d e e n v e r g u r e qu i a c u l m i n é e n t r e 1993 et 1994, 
e n t r a î n a n t la m o r t de plus de 30 000 ci toyens tu rc s . La s i tua t ion d a n s le 
Sud-Est du pays est exp lo i tée p a r de n o m b r e u x g r o u p e s t e r ro r i s t e s a r m é s , 
don t le P K K et le Hezbo l l ah qui l u t t a i e n t p o u r p r e n d r e le pouvoir d a n s 
c e t t e rég ion en 1993-1994. Les forces de sécur i t é m e t t e n t tou t en œ u v r e 
p o u r faire r é g n e r la loi et l ' o rdre , ma i s elles se h e u r t e n t à d ' i m m e n s e s 
obs tac les et , c o m m e d a n s d ' a u t r e s régions du m o n d e , les agress ions et 
exécu t ions t e r ro r i s t e s n e p e u v e n t ê t r e e m p ê c h é e s . D 'a i l l eu r s , à c e t t e 
é p o q u e , d a n s ce c l imat d ' i n t i m i d a t i o n et de violence géné ra l i s ée s , nul ne 
pouvai t se sen t i r en sécur i t é . P a r e x e m p l e , on pouvai t d i re q u e tous les 
médec in s é t a i en t m e n a c é s , pas s e u l e m e n t H a s a n Kaya . 

84. Q u a n t à l ' e n q u ê t e sur le décès , le G o u v e r n e m e n t aff irme qu 'e l le a 
é té m e n é e avec r i g u e u r et p ro fess ionna l i sme . T o u t e s les m e s u r e s r equ i ses 
ont é té pr ises r a p i d e m e n t et e f f i cacemen t : r eche rches sur les l ieux, 
au tops i e et recuei l des dépos i t ions de t é m o i n s . O n ne s au ra i t c r i t i que r les 
p r o c u r e u r s pour n 'avoir pas e n q u ê t é sur des r u m e u r s sans f o n d e m e n t ni 
i n t e r r o g é des j o u r n a l i s t e s c o m m e Soner Yalçtn , qu i n ' on t pas ass is té a u x 
é v é n e m e n t s . Le G o u v e r n e m e n t soul igne que l ' e n q u ê t e se poursu i t et 
c o n t i n u e r a j u s q u ' à la fin du dé la i de p re sc r ip t ion de vingt a n s . 
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B. A p p r é c i a t i o n d e la C o u r 

Sur le manquement allégué au devoir de protéger le droit à la vie 

a) Quant au défaut allégué de mesures de protection 

85. La C o u r rappe l le q u e la p r e m i è r e p h r a s e de l 'ar t ic le 2 § 1 a s t r e in t 
l 'Eta t non s e u l e m e n t à s ' abs ten i r d e p r o v o q u e r la m o r t de m a n i è r e 
vo lon ta i re et i r r égu l i è r e , ma i s auss i à p r e n d r e les m e s u r e s nécessa i res à 
la p ro t ec t i on de la vie des p e r s o n n e s r e l evan t de sa j u r i d i c t i o n (a r rê t 
L.C.B. c. R o y a u m e - U n i du 9 j u i n 1998, Recueil 1998-111, p. 1403, § 36). 
L 'obl iga t ion de l 'Eta t à cet é g a r d impl ique le devoir p r i m o r d i a l d ' a s su re r 
le dro i t à la vie en m e t t a n t en place u n e légis la t ion péna le concrè te 
d i s s u a d a n t de c o m m e t t r e des a t t e i n t e s con t r e la p e r s o n n e et s ' appuyan t 
su r un m é c a n i s m e d ' app l i ca t ion conçu p o u r en préven i r , r é p r i m e r e t 
s a n c t i o n n e r les v iola t ions . C e t t e d ispos i t ion c o m p o r t e é g a l e m e n t dans 
c e r t a i n e s c i r cons tances définies l 'obl igat ion positive pour les E t a t s de 
p r e n d r e p r é v e n t i v e m e n t des m e s u r e s d ' o rd re p r a t i q u e p o u r p r o t é g e r 
l ' individu don t la vie est m e n a c é e p a r les a g i s s e m e n t s c r imine l s d ' a u t r u i 
( a r r ê t O s m a n p réc i t é , p . 3159, § 115). 

86. Eu é g a r d aux difficultés p o u r la police d ' exe rce r ses fonctions dans 
les sociétés c o n t e m p o r a i n e s , à l ' imprévis ibi l i té du c o m p o r t e m e n t h u m a i n 
e t a u x choix o p é r a t i o n n e l s à faire en t e r m e s de p r io r i t és et de ressources , 
il faut i n t e r p r é t e r l ' é t endue de l 'obl igat ion positive de m a n i è r e à ne pas 
i m p o s e r aux a u t o r i t é s u n f a rdeau i n s u p p o r t a b l e ou excessif. Dès lors, 
t o u t e m e n a c e p r é s u m é e con t r e la vie n 'obl ige pas les a u t o r i t é s , au r ega rd 
de la C o n v e n t i o n , à p r e n d r e des m e s u r e s concrè tes p o u r en p réven i r la 
r éa l i sa t ion . Pour qu ' i l y ait une obl iga t ion posi t ive, il doit ê t r e é tab l i que 
les a u t o r i t é s sava ien t ou a u r a i e n t dû savoir sur le m o m e n t q u ' u n ou 
p lus ieurs individus é t a i en t m e n a c é s de m a n i è r e rée l le et i m m é d i a t e dans 
l eu r vie du fait des ac tes c r imine l s d 'un t ie rs , et qu 'e l les n 'on t pas pris , 
d a n s le cad re de leurs pouvoirs , les m e s u r e s qu i , d ' un poin t de vue 
r a i sonnab l e , a u r a i e n t sans d o u t e pall ié ce r i sque ( a r r ê t O s m a n préc i té , 
pp . 3159-3160, § 116). 

87. En l 'espèce, la C o u r r appe l l e que la pa r t i c i pa t i on d ' a g e n t s de 
l 'E ta t à l ' a ssass ina t de H a s a n K a y a n ' a pas é té é tabl ie au -de là de tout 
d o u t e r a i sonnab le . Les faits de la cause d o n n e n t toutefois s é r i e u s e m e n t 
à p e n s e r q u e les a u t e u r s de l ' assass ina t é t a i e n t connus des a u t o r i t é s . La 
C o u r s ' appuie sur le fait q u e M e t i n C a n et H a s a n Kaya ont é té condui t s 
p a r l eu r s rav isseurs d 'E laz ig à Tunce l i sur plus de 130 k i lomè t re s en 
f ranch issan t p lus ieurs po in t s de cont rô le officiels. Elle relève auss i que , 
selon un é l é m e n t du doss ier d ' e n q u ê t e , deux t é m o i n s ont vu des 
g e n d a r m e s de P e r t e k p o r t e r a s s i s t ance à u n t e r ro r i s t e supposé 
p r é t e n d a n t avoir pa r t i c ipé à l ' a ssass ina t . Il est f r appan t q u e la 
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dépos i t ion ora le de F a t m a C a n et §e r a f e t t i n Ô z c a n a u sujet de la 
d i spa r i t i on de M e t i n C a n et H a s a n K a y a concorde avec la vers ion 
d o n n é e au j o u r n a l i s t e Sone r Ya lçm p a r l'officier du JÏTEM C e m 
Ersever , qu i aff i rmait savoir q u e des con t re -guér i l l e ros ava ien t pr is 
p o u r cible u n avocat et un m é d e c i n d 'Elazig . De plus , le r a p p o r t de 
Susu r luk cons idéra i t q u e le m e u r t r e de M e t i n C a n , et donc 
i m p l i c i t e m e n t celui de H a s a n Kaya , é ta i t du n o m b r e des exécu t ions 
ex t ra jud ic ia i res p e r p é t r é e s au su des a u t o r i t é s . 

La C o u r doit donc t r a n c h e r la ques t i on de savoir si, en l ' occur rence , les 
a u t o r i t é s ont failli à leur obl iga t ion posit ive de p r o t é g e r H a s a n Kaya d ' un 
r i sque m e n a ç a n t sa vie. 

88 . La C o u r re lève q u e H a s a n Kaya pensa i t q u e sa vie é t a i t en d a n g e r 
et q u e la police le survei l la i t . Selon Bi ra Z o r d a g , celle-ci le soupçonna i t de 
so igner des m e m b r e s du P K K blessés . Son a m i M e t i n C a n , un avocat ayan t 
dé fendu des m e m b r e s du P K K et des p e r s o n n e s d é t e n u e s à la p r i son de 
Tunce l i , et p r é s i d e n t de l 'ADH, o rgan i sa t i on cons idérée c o m m e suspec te 
p a r les a u t o r i t é s , avai t lui auss i reçu des m e n a c e s et c r a igna i t d ' ê t r e 
survei l lé . 

89. Le G o u v e r n e m e n t a aff irmé q u e H a s a n Kaya ne coura i t pas plus de 
r i sque q u e t o u t e a u t r e p e r s o n n e , ou médec in , de la rég ion du Sud-Es t . La 
C o u r c o n s t a t e q u e le conflit sévissant d a n s la r ég ion a fait u n n o m b r e 
t r a g i q u e m e n t élevé de v ic t imes et r appe l le q u ' e n 1993 c i rcu la ien t des 
r u m e u r s selon lesquel les des con t re -guér i l l e ros p r e n a i e n t p o u r cible des 
p e r s o n n e s soupçonnées de s o u t e n i r le PKK. Nul ne c o n t e s t e qu ' i l y a eu à 
c e t t e époque de n o m b r e u x as sas s ina t s - le p h é n o m è n e de « l ' a s sass ina t 
p a r un m e u r t r i e r i n c o n n u » - d o n t ont é té v ic t imes des pe r sonna l i t é s 
k u r d e s de p r e m i e r p l a n c o m m e M u s a A n t e r et d ' a u t r e s j o u r n a l i s t e s 
( p a r a g r a p h e 57 ci-dessus, et a r r ê t Ya§a c. T u r q u i e du 2 s e p t e m b r e 1998, 
Recueil 1998-VI, p . 2440, § 106). La C o u r est conva incue q u e H a s a n Kaya, 
m é d e c i n soupçonné de compl ic i té avec le P K K , é ta i t p a r t i c u l i è r e m e n t 
suscept ib le de faire l 'objet d ' u n e ag ress ion i l légale . De plus , eu éga rd aux 
c i rcons tances , ce r i sque pouvai t passe r p o u r rée l e t i m m i n e n t . 

90. La C o u r est é g a l e m e n t convaincue que les a u t o r i t é s deva ien t avoir 
conna i s sance de ce r i sque . Elle a souscr i t à l ' app réc ia t ion q u ' a faite la 
C o m m i s s i o n du t é m o i g n a g e de Bira Z o r d a g , qu i a r a c o n t é c o m m e n t à 
Elazig la police l 'avait i n t e r r o g é a u sujet de H a s a n K a y a et M e t i n C a n et 
avai t m e n a c é de les pun i r . 

9 1 . En o u t r e , les a u t o r i t é s savaient ou a u r a i e n t dû savoir q u e ce 
r i sque p rovena i t p r o b a b l e m e n t des act ivi tés de p e r s o n n e s ou de 
g roupes ag i ssan t au su ou avec l ' a s s e n t i m e n t d ' a g e n t s des forces de 
l 'o rdre . U n r a p p o r t é tab l i en 1993 p a r une commiss ion d ' e n q u ê t e 
p a r l e m e n t a i r e ( p a r a g r a p h e 59 ci-dessus) faisait é t a t d ' i n fo rma t ions 
selon lesquel les les forces de l 'ordre a p p o r t a i e n t l eur sou t ien et 
d i spensa i en t u n e fo rma t ion aux m e m b r e s d ' un c a m p d ' e n t r a î n e m e n t 
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du Hezbo l l ah et concluai t q u e des fonc t ionna i res p o u r r a i e n t ê t re 
imp l iqués d a n s les 908 m e u r t r e s non é lucidés d a n s le Sud-Est d u pays. 
Le r a p p o r t de Susur luk , r e n d u public en j a n v i e r 1998, informai t le 
cab ine t du p r e m i e r min i s t r e q u e les a u t o r i t é s é t a i en t au c o u r a n t des 
m e u r t r e s p e r p é t r é s pour é l imine r des s y m p h a t i s a n t s p r é s u m é s du PKK, 
n o t a m m e n t de ceux d e M u s a A n t e r et M e t i n C a n . Le G o u v e r n e m e n t 
aff irme avec ins i s tance q u e ce r a p p o r t n ' a a u c u n e va leu r j ud ic i a i r e ou 
p r o b a n t e . O r , l u i -même le décr i t c o m m e u n d o c u m e n t d ' in fo rmat ion 
sur la base d u q u e l le p r e m i e r m i n i s t r e devai t p r e n d r e des m e s u r e s 
a p p r o p r i é e s . Dès lors, l 'on peu t cons idé re r qu ' i l s 'agit d ' u n d o c u m e n t 
i m p o r t a n t . 

La C o u r ne s ' appuie pas sur le r a p p o r t en ce qu ' i l é t ab l i ra i t q u e des 
fonc t ionna i res de l 'E ta t é t a i en t impl iqués d a n s tel ou tel m e u r t r e 
pa r t i cu l i e r . Ce d o c u m e n t fourni t en r e v a n c h e d e solides é l é m e n t s v e n a n t 
co r robo re r les a l l éga t ions , r é p a n d u e s à l ' époque et depu i s lors, selon 
lesquel les des g r o u p e s de con t re -guér i l l e ros , don t des r e p e n t i s , ou de 
t e r r o r i s t e s v isa ient , avec l ' a s s e n t i m e n t , voire l 'aide d ' a g e n t s des forces de 
l 'o rdre , des individus p r é s u m é s agi r con t r e les i n t é r ê t s de l 'E ta t . 

92. La C o u r a e x a m i n é si les a u t o r i t é s on t fait tout ce q u e l 'on pouvai t 
r a i s o n n a b l e m e n t a t t e n d r e d 'el les p o u r e m p ê c h e r la m a t é r i a l i s a t i o n d u 
r i sque p o u r H a s a n Kaya . 

93 . Elle r appe l l e , c o m m e l 'expose le G o u v e r n e m e n t , q u e les forces de 
sécur i t é sont p r é s e n t e s en n o m b r e d a n s le Sud-Est du pays p o u r faire 
r é g n e r l 'o rdre publ ic . Elles ont la difficile t â c h e de c o n t r e r les v io lentes 
agress ions a r m é e s du P K K et d ' a u t r e s g r o u p e s . Il exis te un cadre 
j u r i d i q u e des t i né à p r o t é g e r la vie. Le code péna l in t e rd i t le m e u r t r e et 
les forces de police et de g e n d a r m e r i e sont c h a r g é e s de p réven i r le c r ime 
et d ' e n q u ê t e r , sous la supervis ion du p a r q u e t . En o u t r e , des t r i b u n a u x 
a p p l i q u e n t les d ispos i t ions d u dro i t péna l en j u g e a n t et en c o n d a m n a n t 
les d é l i n q u a n t s . 

94. Toute fo i s , la C o u r re lève c e r t a i n e s c a r a c t é r i s t i q u e s d a n s 
l ' appl ica t ion d u dro i t péna l aux ac tes i l légaux p r é t e n d u m e n t commis 
avec la p a r t i c i p a t i o n des forces de l 'o rdre a u cours de la pér iode 
cons idérée d a n s le Sud-Est du pays. 

95 . P r e m i è r e m e n t , lo rsque l ' infract ion est c o m m i s e pa r un a g e n t de 
l 'E ta t d a n s c e r t a i n e s c i rcons tances , le p r o c u r e u r est privé de sa 
c o m p é t e n c e au profit des comi tés admin i s t r a t i f s qui déc iden t d 'ouvr i r 
des pou r su i t e s p é n a l e s ( p a r a g r a p h e 65 c i -dessus) . Ces comi tés se 
c o m p o s e n t de fonc t ionna i res , placés sous l ' au to r i t é du préfe t , qui est lui-
m ê m e responsab le des forces de l 'ordre don t les ac tes sont d é n o n c é s . Les 
e n q u ê t e s qu ' i l s ouvren t sont souvent m e n é e s p a r des g e n d a r m e s re levant 
des u n i t é s imp l iquées d a n s l ' incident . En c o n s é q u e n c e , la C o u r a e s t imé 
dans deux affaires q u e les comi tés admin i s t r a t i f s ne g a r a n t i s s a i e n t pas 
u n e p r o c é d u r e i n d é p e n d a n t e et efficace d ' e n q u ê t e sur des décès 
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i m p l i q u a n t des a g e n t s des forces de l 'o rdre ( a r r ê t s Gû leç c. T u r q u i e du 
2 7 j u i l l e t 1998,Recueil 1998-IV, pp . 1731-1733, §§ 77-82, et Ogur c. Turquie 
[ G C ] , n° 21594/93 , §§ 85-93, C E D H 1999-111). 

96. D e u x i è m e m e n t , d a n s les affaires c o n c e r n a n t des é v é n e m e n t s 
su rvenus d a n s la région à ce t t e é p o q u e , les o r g a n e s de la C o n v e n t i o n ont 
conclu à m a i n t e s repr i ses q u e les a u t o r i t é s n ' ava ien t pas e n q u ê t é sur des 
a l l éga t ions de méfa i t s de la p a r t des forces de l 'o rdre , à la fois sous l 'angle 
des obl iga t ions p rocédu ra l e s au r ega rd de l 'ar t ic le 2 de la C o n v e n t i o n et de 
l ' exigence d ' un recours effectif posée p a r l 'ar t icle 13 ( conce rnan t 
l 'ar t ic le 2, voir les a r r ê t s Kaya c. T u r q u i e du 19 février 1998, Recueil 
1998-1, pp . 324-326, §§ 86-92, Ergi c. T u r q u i e du 28 ju i l l e t 1998, Recueil 
1998-IV, pp . 1778-1779, §§ 82-85, Yasa p r éc i t é , pp . 2454-2457, §§ 98-108, 
Çakia c. Turquie [ G C ] , n" 23657/94, § 87, C E D H 1999-IV, et Tannkulu 
préc i t é , §§ 101-111 ; c o n c e r n a n t l 'ar t icle 13, voir les a r r ê t s p réc i t é s et les 
a r r ê t s Aksoy c. T u r q u i e d u 18 d é c e m b r e 1996, Recueil 1996-VI, pp . 2286-
2287, §§ 95-100, Aydin c. T u r q u i e du 25 s e p t e m b r e 1997, Recueil 1997-VI, 
pp . 1895-1898, §§ 103-109, M e n t e s et a u t r e s c. T u r q u i e du 28 n o v e m b r e 
1997, Recueil 1997-VIII, pp . 2715-2716, §§ 89-92, Selçuk et Aske r 
c. T u r q u i e du 24 avril 1998, Recueil 1998-11, pp . 912-914, §§ 93-98, K u r t 
c. T u r q u i e du 25 m a i 1 9 9 8 , ^ ^ 7 1998-III, pp . 1188-1190, §§ 135-142, et 
T e k i n c . T u r q u i e du 9 juin \998,Recueil 1998-IV, pp . 1519-1520, §§ 62-69). 

Ces affaires on t en c o m m u n le cons ta t q u e le p r o c u r e u r n 'ava i t pas 
ins t ru i t les p l a in te s de p e r s o n n e s qui p r é t e n d a i e n t q u e les forces de l 'o rdre 
é t a i en t i m p l i q u é e s d a n s des ac tes i l légaux en ce que , pa r e x e m p l e , il n 'ava i t 
pas i n t e r r o g é les a g e n t s des forces de l 'o rdre conce rnés ou pr is l eu r 
dépos i t ion , avai t accep té , sans les m e t t r e en d o u t e , les r a p p o r t s soumis pa r 
les forces de l 'ordre et avai t a t t r i b u é la r esponsab i l i t é des inc iden ts au P K K 
sur la base de p reuves m i n i m e s , voire i nex i s t an t e s . 

97. T r o i s i è m e m e n t , l ' i m p u t a t i o n de la responsab i l i t é des inc iden t s au 
PFvK est p a r t i c u l i è r e m e n t i m p o r t a n t e q u a n t à l ' i ns t ruc t ion et à la 
p r o c é d u r e j ud i c i a i r e qui s ' ensu iven t , é t a n t d o n n é q u e ce sont les cours de 
s û r e t é de l 'E ta t qui on t c o m p é t e n c e pour c o n n a î t r e des ac tes de 
t e r r o r i s m e ( p a r a g r a p h e 64 c i -dessus) . D a n s u n e sér ie d 'affa i res , la C o u r 
a e s t imé q u e ces j u r id i c t ions ne sa t i s fa isa ient p a s à l ' exigence 
d ' i n d é p e n d a n c e posée p a r l 'ar t ic le 6 de la C o n v e n t i o n , car la p r é s e n c e 
d ' un j u g e mi l i t a i r e d a n s le siège de ce t t e cour susci ta i t des d o u t e s 
l ég i t imes q u e celle-ci ne se laissât i n d û m e n t gu ide r pa r des 
cons idé ra t ions é t r a n g è r e s à la n a t u r e de la cause ( a r r ê t Incal c. T u r q u i e 
du 9 j u i n \998,Recueil 1998-IV, pp . 1571-1573, §§ 65-73). 

98 . La C o u r e s t ime q u e ces dé fau t s on t sapé l 'effectivité de la 
p ro tec t ion du dro i t péna l d a n s le Sud-Est de la T u r q u i e à l ' époque des 
faits de l ' espèce . A son sens , ce t t e s i tua t ion a p e r m i s ou favorisé 
l ' impun i t é des a g e n t s des forces de l 'o rdre p o u r l eu r s ac tes , ce qu i , 
c o m m e le cons t a t e la C o m m i s s i o n d a n s son r a p p o r t , n ' e s t pas c o m p a t i b l e 
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avec la p r é é m i n e n c e du dro i t d a n s u n e société d é m o c r a t i q u e r e s p e c t a n t 
les l iber tés et droi t s f o n d a m e n t a u x g a r a n t i s pa r la Conven t i on . 

99. En c o n s é q u e n c e de ces l acunes , H a s a n Kaya n ' a pas bénéficié de la 
p ro tec t ion à laquel le la loi lui d o n n a i t d ro i t . 

100. Le G o u v e r n e m e n t a déc la ré qu' i l ne lui a u r a i t pas é té possible e n 
tous les cas de fournir u n e p r o t e c t i o n effective con t re une agress ion . C e t 
a r g u m e n t ne convainc pas la C o u r . Les a u t o r i t é s a u r a i e n t pu r ecou r i r a u 
large éventa i l de m e s u r e s p réven t ives à l eur d ispos i t ion c o n c e r n a n t les 
ac t iv i tés des forces de l 'ordre à l eur service e t des g roupes ag i ssan t 
p r é t e n d u m e n t sous leur h o u l e t t e ou à leur conna i s sance . Le 
G o u v e r n e m e n t n ' a fourni a u c u n r e n s e i g n e m e n t au sujet des ini t ia t ives 
qu ' i l a u r a i t p r i ses avan t la p a r u t i o n du r a p p o r t de Susu r luk en vue 
d ' e n q u ê t e r su r l ' ex is tence de g r o u p e s de con t re -guér i l l e ros et sur le 
d e g r é d ' impl i ca t ion de fonc t ionna i res de l 'E ta t dans les homic ides 
i l légaux p e r p é t r é s au cours de c e t t e pé r iode , ce d a n s le bu t de m e t t r e e n 
p lace des m e s u r e s p réven t ives a p p r o p r i é e s . 

101. La C o u r conclut q u e , d a n s les c i r cons tances de l 'espèce, les 
a u t o r i t é s n 'on t pas pr is les m e s u r e s auxque l l e s elles pouva ien t 
r a i s o n n a b l e m e n t avoir recours pour p r éven i r la m a t é r i a l i s a t i o n d ' u n 
r i sque c e r t a i n et i m m i n e n t p o u r la vie de H a s a n Kaya . Dès lors , il y a eu 
viola t ion de l 'ar t ic le 2 de la Conven t ion . 

b) Quant à l'allégation d'insuffisance de l 'enquête 

102. La C o u r r é i t è r e que l 'obl igat ion de p r o t é g e r le dro i t à la vie 
q u ' i m p o s e l 'ar t ic le 2 de la Conven t ion , c o m b i n é e avec le devoir géné ra l 
i n c o m b a n t à l 'Eta t en ve r tu d e l 'ar t ic le 1 de « r e c o n n a p t r e ] » à t ou t e 
p e r s o n n e re levan t de [sa] j u r id i c t ion les dro i t s et l ibe r tés définis [dans ] la 
(...) C o n v e n t i o n », imp l ique et exige de m e n e r u n e forme d ' e n q u ê t e efficace 
lo r sque le r ecour s à la force a e n t r a î n é m o r t d ' h o m m e (voir, mutatis 
mutandis, l ' a r rê t M c C a n n et a u t r e s c. R o y a u m e - U n i du 27 s e p t e m b r e 1995, 
sér ie A n° 324, p . 49, § 161, et l ' a r rê t Kaya p r éc i t é , p . 329, § 105). 

103. En l 'espèce, l ' enquê te sur la d i spa r i t ion a é té ouve r t e p a r le 
p r o c u r e u r d 'Elaz ig puis m e n é e success ivement p a r q u a t r e services 
d i f férents . Au m o m e n t de la découve r t e des corps , le doss ier a é té 
t r a n s m i s au p r o c u r e u r de T u n c e l i , qui a déc l iné sa c o m p é t e n c e au profit 
de la cour de s û r e t é de l 'E ta t de Kayser i ca r il e s t ima i t q u e l 'affaire se 
r a p p o r t a i t à u n c r i m e t e r r o r i s t e . L'affaire a ensu i t e é té t r ans fé rée à la 
cour de s û r e t é de l 'Eta t d 'E rz incan et , enfin, à celle de Mala tya , où elle 
est tou jours p e n d a n t e . 

104. D e u x au tops ies furent p r a t i q u é e s su r les l ieux de la découve r t e 
des corps . La p r e m i è r e fut superf iciel le et concluai t n o t a m m e n t , ce qui 
est e x t r a o r d i n a i r e , que les corps ne p r é s e n t a i e n t a u c u n e m a r q u e de 
mauva i s t r a i t e m e n t . La seconde fut plus a p p r o f o n d i e ; le r a p p o r t faisait 
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bien m e n t i o n de m a r q u e s sur les deux corps , mais sans fournir 
d ' exp l ica t ions ou de conclusions q u a n t aux ecchymoses re levées à la base 
des ongles , aux genoux et aux chevil les, ou aux excor ia t ions à la chevil le. 
Les con tus ions c o n s t a t é e s à l 'oreille d ro i t e et à la t ê t e furen t a t t r i b u é e s à 
u n e press ion exe rcée sur le corps , sans q u e soit c l a i r e m e n t ind iqué 
c o m m e n t cela avai t pu se p r o d u i r e ( p a r a g r a p h e 22 c i -dessus) . 

Il n 'y a pas eu d ' e x a m e n des l ieux ni de r a p p o r t médico léga l sur le point 
de savoir si les v ic t imes ava ien t é té t uée s su r p lace ou c o m m e n t elles y 
ava ien t é té a m e n é e s . Il n 'y a pas non plus eu d ' e n q u ê t e sur la façon dont 
les d e u x v ic t imes ava ien t é t é condu i t e s d 'Elaz ig à Tunce l i , a lors q u e 
p lus ieurs poin ts de cont rô le officiels, où le véh icu le avait dû s ' a r r ê t e r , se 
t rouva ien t sur ce t ra je t de plus de 130 k i l o m è t r e s . La C o u r observe q u e le 
doss ier d ' e n q u ê t e ne con t i en t a u c u n é l é m e n t m o n t r a n t q u e l'on ait 
c h e r c h é à vérif ier les r eg i s t r e s de g a r d e à vue ou à i n t e r r o g e r les 
p e r s o n n e s suscep t ib les d 'avoir é té t é m o i n de q u e l q u e é v é n e m e n t à 
Yaz ikonak , où la vo i tu re avai t é té r e t r o u v é e . 

105. Il est r e m a r q u a b l e q u e les pr inc ipa les p is tes de l ' e n q u ê t e , de fait 
les seu les , se r a p p o r t e n t à des a l l éga t ions de p a r t i c i p a t i o n de c o n t r e -
guér i l l e ros et de m e m b r e s des forces de l 'o rdre et décou len t 
d ' i n fo rma t ions p r o v e n a n t de p roches des v ic t imes , A h m e t Kaya et Anik 
C a n , qu i ont r a p p o r t é ce qu ' i l s ava ien t appr i s p a r d ' a u t r e s p e r s o n n e s et 
p a r la p re s se . Des r e n s e i g n e m e n t s ont é g a l e m e n t é té fournis p a r un 
avocat de T u n c e l i et le p rés iden t de l 'ADH de ce t t e local i té , ap r è s qu ' i l s 
e u r e n t lu d a n s la p res se un ar t ic le sur les a u t e u r s p r é s u m é s des m e u r t r e s . 
Le r é d a c t e u r en chef du j o u r n a l Aydinhk déposa u n e r e q u ê t e où il s ignala i t 
des e n t r e t i e n s publ iés d a n s le j o u r n a l d é n o n ç a n t la pa r t i c ipa t ion de 
con t re -guér i l l e ros et de m e m b r e s des forces de l ' o rdre . Les p r o c u r e u r s 
r e sponsab les on t b ien pr is des m e s u r e s à ce sujet , ma i s elles ne furent 
souvent q u e l imi tées et superf iciel les . P a r e x e m p l e , o rd re fut d o n n é de 
r e t r o u v e r M a h m u t Yi ld i r im, con t re -gué r i l l e ro p r é s u m é . Toute fo i s , les 
r a p p o r t s r éd igés p a r la police se c o n t r e d i s a i e n t : le p r e m i e r no ta i t q u e 
l ' in té ressé ne vivait p lus à l ' adresse i nd iquée et le second q u e ce t t e 
ad res se n ' ex i s t a i t pas . O r r i en n ' a é té fait p o u r éclaircir les choses 
( p a r a g r a p h e s 45 et 53 c i -dessus) . 

L ' i n fo rma t ion selon l aque l le Yusuf Geyik, u n t e r ro r i s t e r e che rché 
p r é t e n d a n t avoir pa r t i c ipé aux m e u r t r e s , a u r a i t é té vu en c o m p a g n i e de 
g e n d a r m e s à P e r t e k n ' a pas non plus d o n n é lieu à u n e e n q u ê t e , pas plus 
q u e les d i res du policier con f i rman t les d é c l a r a t i o n s des t é m o i n s qu i 
ava ien t vu Geyik d a n s la g e n d a r m e r i e de d is t r ic t . Les r e c h e r c h e s n 'on t pas 
é té poursu iv ies a u p r è s des g e n d a r m e s , a lors q u e l 'un des t é m o i n s ocula i res 
avai t d o n n é le p r é n o m de deux g e n d a r m e s qu ' i l af f i rmai t avoir r e c o n n u s . 

D ' a p r è s le G o u v e r n e m e n t , on ne s au ra i t c r i t i que r le fait q u e le 
p r o c u r e u r n ' a pas pr is con tac t avec la p resse p o u r c o n n a î t r e ses sources 
d ' i n fo rma t ion , et en pa r t i cu l i e r avec le j o u r n a l i s t e Soner Yalçin, qui a 
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publ ié des e n t r e t i e n s puis un livre sur des in fo rma t ions q u ' u n m e m b r e du 
JITEM, C e m Ersever , lui avai t t r a n s m i s e s au sujet d ' u n avocat et d 'un 
m é d e c i n d 'Elaz ig qui a u r a i e n t é té pris pour cible. Il est j u s t e q u e les 
in fo rmat ions que Yalçtn a u r a i t pu t r a n s m e t t r e a u r a i e n t pu n ' ê t r e que de 
s imples ouï-di re . Toutefo is , ses a l l éga t ions ava ien t un r a p p o r t avec 
l ' e n q u ê t e et a u r a i e n t pu fourni r d ' a u t r e s p is tes de r e c h e r c h e . 

106. De surcro î t , l ' e n q u ê t e a t r a î n é en longueur . L ' e n r e g i s t r e m e n t des 
d é c l a r a t i o n s de t é m o i n s a é t é m e n é avec b e a u c o u p de l e n t e u r ; il a pa r 
e x e m p l e fallu a t t e n d r e du 17 n o v e m b r e 1993 à avril 1994 p o u r ob ten i r 
u n e déc l a r a t i on plus complè t e et dé ta i l l ée de H ù s e y i n K a y k a ç ; il ne s'est 
a p p a r e m m e n t r ien passé e n t r e le 5 ma i 1993 et s e p t e m b r e 1993 et a u c u n e 
m e s u r e d ' i m p o r t a n c e n ' a é té pr ise e n t r e avril 1994 et le 13 m a r s 1995. 

107. La C o u r ne sous -es t ime pas les difficultés auxque l l e s les 
p r o c u r e u r s deva ien t faire face dans le Sud-Est à l ' époque . Elle rappe l le 
q u e , c o m m e le p r o c u r e u r mi l i t a i r e Bu lu t l'a ind iqué devan t les dé légués 
de la C o m m i s s i o n , il é t a i t r e sponsab le de 500 a u t r e s e n q u ê t e s . 
N é a n m o i n s , d e v a n t des a l l éga t ions sé r ieuses de fau te ou de pré judice 
illégal m e t t a n t en cause des m e m b r e s des forces de l 'o rdre , il incombe 
aux a u t o r i t é s de réag i r p a r des m e s u r e s concrè tes et d a n s u n délai 
r a i sonnab le (voir, mutatis mutandis, l ' a r rê t Selmouni c. France [ G C ] , 
n" 25803/94, §§ 76-79, C E D H 1999-V). 

108. La C o u r n 'es t pas conva incue q u e l ' enquê te m e n é e sur 
l ' assass ina t de H a s a n Kaya et M e t i n C a n ait é té a d é q u a t e ou efficace. E n 
effet, elle n ' a pas p e r m i s d ' é t ab l i r les p r inc ipaux faits ni de définir 
c l a i r e m e n t ce qui é ta i t a r r ivé aux deux h o m m e s ; elle n ' a pas é té 
effectuée avec la cé lér i té et la d é t e r m i n a t i o n nécessa i r e s p o u r qu ' i l y eût 
des perspec t ives réa l i s tes d ' ident i f ie r et d ' a r r ê t e r les m e u r t r i e r s . Dès le 
d é b u t , elle a é t é confiée à des p r o c u r e u r s p rès les cours de s û r e t é de 
l 'Eta t , qu i sont p r i n c i p a l e m e n t c h a r g é s d ' e n q u ê t e r sur les infract ions à 
c a r a c t è r e t e r ro r i s t e ou s é p a r a t i s t e . 

109. Dès lors, la C o u r conclut qu ' i l y a eu à cet éga rd auss i violat ion de 
l 'ar t ic le 2 de la Conven t ion . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 3 DE LA 
C O N V E N T I O N 

110. Le r e q u é r a n t a l lègue que son frère a é té t o r t u r é avant sa mor t . Il 
s 'é tai t p la int devant la Commiss ion de ce que les c i rconstances dans 
lesquelles son frère avait d i sparu et é ta i t mor t cons t i tua ien t pour lu i -même 
u n t r a i t e m e n t i n h u m a i n et d é g r a d a n t , mais il n ' a pas m a i n t e n u ce grief 
devant la Cour . Il invoque l 'article 3 de la Convent ion , aux t e r m e s duque l : 

« N u l n e p e u t ê t r e s o u m i s à la t o r t u r e ni à d e s p e i n e s ou t r a i t e m e n t s i n h u m a i n s ou 

d é g r a d a n t s . » 
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111. Le r e q u é r a n t fait é t a t des p reuves médica les c o n c e r n a n t des 
b lessures qu i n 'on t pu ê t r e infligées à son frère q u ' e n t r e le m o m e n t où ce 
d e r n i e r a d i spa ru et celui où son corps a é té r e t rouvé . Il s 'agit de 
con tus ions à la base des ongles , d ' en ta i l l es a u x po igne t s causées p a r du fil 
m é t a l l i q u e , de con tus ions et d ' excor i a t ions sur le corps et la p l a n t e des 
pieds , qui t é m o i g n e n t d ' u n e i m m e r s i o n p ro longée d a n s l 'eau ou la ne ige . 
D ' a p r è s lui, le fait q u e les a u t o r i t é s n 'on t pas m e n é d ' e n q u ê t e effective 
cons t i tue aussi u n e violat ion de l 'obl igat ion p rocédu ra l e c o n t e n u e à 
l 'ar t ic le 3 de la C o n v e n t i o n . 

112. Le G o u v e r n e m e n t nie q u e les au tops i e s a ien t révélé une 
q u e l c o n q u e t r ace de t o r t u r e . Il r e j e t t e en o u t r e t ou t e responsab i l i t é de 
l 'Eta t d a n s les d i spar i t ions . 

113. La C o m m i s s i o n e s t ime q u e l 'E ta t d é f e n d e u r est r e sponsab l e des 
mauva i s t r a i t e m e n t s subis pa r H a s a n Kaya avan t sa m o r t é t a n t d o n n é 
qu 'e l le a conclu q u e les a u t o r i t é s n ' ava ien t pas p ro t égé son dro i t à la vie. 
A son avis, ces t r a i t e m e n t s doivent ê t r e qual i f iés , au vu des p reuves 
médica les , de t r a i t e m e n t s i n h u m a i n s et d é g r a d a n t s . 

114. La C o u r r appe l l e qu 'e l l e n ' a pas conclu à la r esponsab i l i t é d i rec te 
d ' a g e n t s de l 'E ta t d a n s la m o r t de H a s a n Kaya . Elle a j u g é q u e , d a n s les 
c i r cons tances de l 'espèce, il y avait eu m a n q u e m e n t à l 'obl igat ion de 
p r o t é g e r le droi t de l ' in té ressé à la vie en ra ison des ca rences du 
disposi t i f p réven t i f en m a t i è r e péna l e et pa r ce q u e les a u t o r i t é s n ' ava ien t 
pas pr is de m e s u r e s r a i sonnab le s pour évi ter la m a t é r i a l i s a t i o n d ' un r i sque 
connu pour la vie de H a s a n Kaya . 

115. C o m b i n é e avec l 'ar t icle 3, l 'obl igat ion q u e l 'ar t ic le 1 de la 
Conven t i on impose aux H a u t e s P a r t i e s c o n t r a c t a n t e s de g a r a n t i r à t o u t e 
p e r s o n n e re levan t de leur j u r id i c t ion les d ro i t s et l iber tés consacrés pa r la 
C o n v e n t i o n leur c o m m a n d e de p r e n d r e des m e s u r e s p r o p r e s à e m p ê c h e r 
que lesdi tes p e r s o n n e s ne soient soumises à des t o r t u r e s ou à des 
t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s , m ê m e a d m i n i s t r é s p a r des 
pa r t i cu l i e r s ( a r r ê t A. c. R o y a u m e - U n i du 23 s e p t e m b r e 1998, Recueil 
1998-VI, p . 2699, § 22). La responsab i l i t é de l 'E ta t peu t donc se t rouver 
e n g a g é e lorsque la loi n ' a s s u r e pas u n e p ro tec t ion suff isante (par 
e x e m p l e a r r ê t A. c. R o y a u m e - U n i p réc i t é , p . 2700, § 24) ou lorsque les 
a u t o r i t é s n ' on t pas pr is de m e s u r e s r a i sonnab le s p o u r e m p ê c h e r la 
m a t é r i a l i s a t i o n d ' un r i sque de mauva i s t r a i t e m e n t , don t elles ava ien t ou 
a u r a i e n t dû avoir conna i s sance (voir, mutatis mutandis, l ' a r r ê t O s m a n 
p réc i t é , pp. 3159-3160, §§ 115-116). 

116. La C o u r e s t i m e q u e les a u t o r i t é s sava ien t ou a u r a i e n t dû savoir 
q u e H a s a n Kaya r i squa i t d ' ê t r e pris p o u r cible é t a n t d o n n é qu ' i l é ta i t 
soupçonné de p o r t e r a s s i s t ance à des m e m b r e s blessés du P K K . Le fait 
q u e sa vie n 'a i t pas é té p r o t é g é e faute de m e s u r e s spécif iques et en 
ra ison des ca rences de la légis la t ion péna l e en g é n é r a l l 'a exposé au 
r i sque de subi r non s e u l e m e n t u n e exécu t ion ex t ra jud ic ia i re , ma i s aussi 
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des mauva i s t r a i t e m e n t s de la p a r t de p e r s o n n e s ag i ssan t i m p u n é m e n t . Il 
s ' ensui t que l 'E ta t est r e sponsab le des mauva i s t r a i t e m e n t s infligés à 
H a s a n Kaya d a n s l ' in terval le e n t r e sa d i spa r i t i on et sa m o r t . 

117. P o u r d é t e r m i n e r s'il y a lieu de qual i f ier de t o r t u r e u n e forme 
pa r t i cu l i è r e de mauva i s t r a i t e m e n t s , la C o u r doit avoir é g a r d à la 
d is t inc t ion , q u e c o m p o r t e l 'ar t ic le 3, e n t r e ce t t e no t ion et celle de 
t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s . Ainsi qu 'e l le l'a relevé 
p r é c é d e m m e n t , ce t t e d i s t inc t ion p a r a î t avoir é t é c o n s a c r é e p a r la 
C o n v e n t i o n pour m a r q u e r d ' une spéciale infamie des t r a i t e m e n t s 
i n h u m a i n s dé l ibérés p r o v o q u a n t de fort g raves et c rue l les souffrances 
( a r r ê t s I r l ande c. R o y a u m e - U n i du 18 j a n v i e r 1978, série A n" 25, p. 66, 
§ 167, et Selmouni p r éc i t é , § 96) . O u t r e la gravi té des t r a i t e m e n t s , la 
C o n v e n t i o n des N a t i o n s un ies con t r e la t o r t u r e et a u t r e s pe ines ou 
t r a i t e m e n t s c rue l s , i n h u m a i n s ou d é g r a d a n t s , e n t r é e en v igueu r le 26 ju in 
1987, r e n f e r m e u n e no t ion de vo lonté d é l i b é r é e : elle définit la t o r t u r e 
c o m m e tout ac te pa r lequel une d o u l e u r ou des souffrances sont 
i n t e n t i o n n e l l e m e n t infligées à une p e r s o n n e aux fins n o t a m m e n t 
d ' ob ten i r d 'el le des i n fo rma t ions , de la p u n i r ou de l ' i n t imider (ar t icle 1 
de ladi te C o n v e n t i o n ) . 

118. La C o u r cons t a t e avec la C o m m i s s i o n q u e les c i rcons tances 
exac tes d a n s lesquel les H a s a n Kaya a é t é d é t e n u et s'est vu infliger les 
b lessures corpore l les re levées à l ' au tops ie ne sont pas c o n n u e s . Les 
p reuves médica les d isponibles ne p e r m e t t e n t pas non plus d ' é t ab l i r que 
ces souffrances peuven t ê t r e qual i f iées de t r è s graves et c ruel les . Il est 
toutefois indub i t ab le q u e les t r a i t e m e n t s que l ' in té ressé a e n d u r é s -
po igne t s a t t a c h é s avec du fil de fer qui lui a en ta i l lé les cha i r s et pieds 
i m m e r g é s de façon p ro longée d a n s l 'eau ou la neige - , qu ' i l s a i en t été 
infligés i n t e n t i o n n e l l e m e n t ou non, peuven t passe r p o u r des t r a i t e m e n t s 
i n h u m a i n s et d é g r a d a n t s au sens de l 'ar t icle 3 de la Conven t ion . 

119. La C o u r conclut qu ' i l y a eu violat ion de l 'ar t icle 3 de la 
C o n v e n t i o n d a n s le chef de H a s a n Kaya. 

120. Elle ne j u g e pas nécessa i re d ' e x a m i n e r s é p a r é m e n t sous l 'angle 
de l 'ar t ic le 3 les a l l éga t ions de ca rences de l ' e n q u ê t e . 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA 
C O N V E N T I O N 

121. Le r e q u é r a n t se p la in t d 'avoir é té pr ivé d ' un r ecour s effectif au 
sens de l 'ar t icle 13 de la Conven t ion , a insi libellé : 

« T o u t e p e r s o n n e d o n t les d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n o n t é t é 

v io l é s , a d r o i t à l ' o c t ro i d ' u n r e c o u r s effect i f d e v a n t u n e i n s t a n c e n a t i o n a l e , a l o r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t d a n s l ' e x e r c i c e d e l e u r s 

fonc t ions off iciel les . » 
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122. Le G o u v e r n e m e n t sou t i en t q u e , c o m p t e t enu de la s i tua t ion 
r é g n a n t d a n s la région, l ' enquê te m e n é e a r evê tu u n c a r a c t è r e effectif. Il 
soul igne q u e les a u t o r i t é s n 'on t é t é in fo rmées de la d i spa r i t i on q u e dix-
sep t h e u r e s a p r è s qu 'e l l e se fut p r o d u i t e . L ' e n q u ê t e se pou r su iv r a j u s q u ' à 
la fin de la pé r iode de p resc r ip t ion , qu i est de vingt ans . Selon lui, a u c u n 
p r o b l è m e ne se pose sous l 'angle de l 'ar t icle 13. 

123. La C o m m i s s i o n , a p p r o u v é e en cela pa r le r e q u é r a n t , e s t ime q u e 
celui-ci avai t des motifs dé fendab les de p r é t e n d r e que les forces de l 'o rdre 
é t a i en t i m p l i q u é e s d a n s le m e u r t r e de son f rère . Eu é g a r d à ses 
c o n s t a t a t i o n s re la t ives à l ' insuffisance de l ' e n q u ê t e , elle conclut q u e le 
r e q u é r a n t a é té pr ivé d ' un r ecour s effectif. 

124. La C o u r rappe l le q u e l 'ar t icle 13 de la C o n v e n t i o n g a r a n t i t 
l ' ex is tence en d ro i t i n t e r n e d ' u n r ecour s p e r m e t t a n t de se préva lo i r des 
d ro i t s et l ibe r tés de la Conven t ion , tels qu ' i l s peuven t s'y t rouver 
consac rés . C e t t e d isposi t ion a donc pour conséquence d ' ex iger un 
recours i n t e r n e hab i l i t an t à e x a m i n e r le c o n t e n u d 'un «gr ie f 
d é f e n d a b l e » fondé sur la Conven t i on et à offrir le r e d r e s s e m e n t 
a p p r o p r i é , m ê m e si les E t a t s c o n t r a c t a n t s j ou i s s en t d ' u n e c e r t a i n e 
m a r g e d ' app réc i a t i on q u a n t à la m a n i è r e de se con fo rmer aux 
ob l iga t ions q u e leur fait c e t t e disposi t ion. La p o r t é e de l 'obl igat ion 
décou l an t de l 'ar t icle 13 var ie en fonction de la n a t u r e du gr ief que le 
r e q u é r a n t fonde sur la Conven t i on . Toutefo is , le r ecours exigé p a r 
l 'ar t icle 13 doit ê t r e «effectif» en p r a t i q u e c o m m e en droi t , en ce sens 
p a r t i c u l i è r e m e n t q u e son exercice ne doit pas ê t r e e n t r a v é de m a n i è r e 
injustifiée pa r les ac tes ou omiss ions des a u t o r i t é s de l 'E ta t d é f e n d e u r 
(voir les a r r ê t s p réc i t és : Aksoy, p . 2286, § 95, Aydin, pp . 1895-1896, § 103, 
e t Kaya , pp . 329-330, § 106). 

E t a n t d o n n é l ' impor t ance f o n d a m e n t a l e du droi t à la p ro tec t ion de la 
vie, l 'ar t icle 13 impose , o u t r e le v e r s e m e n t d ' u n e i n d e m n i t é là où il 
convient , des inves t iga t ions approfondies et effectives p r o p r e s à condu i r e 
à l ' ident i f icat ion et à la pun i t i on des r e sponsab les de la m o r t et 
c o m p o r t a n t u n accès effectif d u p l a i g n a n t à la p r o c é d u r e d ' e n q u ê t e 
( a r r ê t Kaya p réc i t é , pp. 330-331 , § 107). 

125. Au vu des p reuves p rodu i t e s en l ' espèce, la C o u r a conclu qu' i l n ' a 
pas é té p rouvé au-de là de tou t d o u t e r a i sonnab le que des a g e n t s de l 'Eta t 
ava ien t tué le frère du r e q u é r a n t ou ava ien t é té a u t r e m e n t impl iqués d a n s 
le m e u r t r e . Toutefo is , c o m m e elle l 'a déc la ré d a n s des affaires 
p r é c é d e n t e s , ce t t e c i rcons tance ne prive pas n é c e s s a i r e m e n t le gr ief t i ré 
de l 'ar t icle 2 de son c a r a c t è r e « d é f e n d a b l e » aux fins de l 'ar t ic le 13 ( a r r ê t s 
Boyle et Rice c. R o y a u m e - U n i du 27 avril 1988, série A n" 131, p . 2.3, § 52, 
K a y a e t Ya§a préc i t és , pp. 330-331, § 107, p . 2442, § 113, r e s p e c t i v e m e n t ) . 
A cet éga rd , la C o u r relève q u e nul ne con te s t e que le frère du r e q u é r a n t a 
é té v ic t ime d ' un homicide il légal et q u e l 'on peu t , dès lors, cons idé re r q u e 
l ' in té ressé p r é s e n t e u n «g r i e f d é f e n d a b l e » . 
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126. Les a u t o r i t é s ava ien t donc l 'obl igat ion de m e n e r u n e e n q u ê t e 
effective sur les c i r cons tances du m e u r t r e du frère du r e q u é r a n t . P o u r les 
ra isons exposées ci-dessus ( p a r a g r a p h e s 100-106), on ne saura i t 
cons idé re r q u ' u n e e n q u ê t e péna l e effective a é té condu i t e c o n f o r m é m e n t 
à l 'ar t icle 13, don t les ex igences vont plus loin q u e l 'obl igat ion de m e n e r 
u n e e n q u ê t e imposée p a r l 'ar t icle 2 ( a r r ê t Kaya p réc i t é , pp . 330-331, 
§ 107). La C o u r conclut dès lors q u e le r e q u é r a n t a é té pr ivé d ' un recours 
effectif q u a n t au décès de son frère et donc de l 'accès à d ' a u t r e s recours 
d isponibles , n o t a m m e n t u n e ac t ion en r é p a r a t i o n . 

P a r t a n t , il y a eu viola t ion de l 'ar t icle 13 de la Conven t i on . 

V. SUR LA P R A T I Q U E ALLÉGUÉE DE M É C O N N A I S S A N C E DES 
A R T I C L E S 2, 3 E T 13 DE LA C O N V E N T I O N PAR LES A U T O R I T É S 

127. Le r e q u é r a n t sou t ien t qu ' i l exis te en T u r q u i e u n e p r a t i q u e 
off iciel lement to lé rée de v io la t ion d e s a r t ic les 2, 3 et 13 d e la Conven t ion , 
l aque l le a u g m e n t e la g rav i té des a t t e i n t e s dont son frère et lui on t é té 
v ic t imes . I nvoquan t d ' a u t r e s affaires c o n c e r n a n t des é v é n e m e n t s d a n s le 
Sud-Est de la T u r q u i e d a n s lesquel les la C o m m i s s i o n et la C o u r ont 
é g a l e m e n t conclu à des v io la t ions de ces d isposi t ions , l ' i n té ressé sou t ien t 
qu ' e l l e s révè len t que les a u t o r i t é s ont pr is le p a r t i de d é m e n t i r 
s y s t é m a t i q u e m e n t les a l l éga t ions de v io la t ions graves des d ro i t s de 
l ' h o m m e et de refuser des recours . 

128. Eu éga rd à ses conclusions ci-dessus sur le t e r r a i n des a r t i c les 2, 3 
et 13, la C o u r e s t ime qu ' i l n 'y a pas lieu de r e c h e r c h e r si les m a n q u e m e n t s 
décelés en l 'espèce pa r t i c ipen t d ' une p r a t i q u e des a u t o r i t é s . 

VI. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 14 DE LA 
C O N V E N T I O N 

129. Le r e q u é r a n t p r é t e n d que son frère a é té enlevé et t ué en raison 
de son or ig ine k u r d e et de ses opinions pol i t iques p r é s u m é e s et qu'i l a 
donc é té v ic t ime d ' u n e d i sc r imina t ion , au mépr i s de l 'a r t ic le 14 de la 
C o n v e n t i o n , qui d i s p o s e : 

« L a j o u i s s a n c e d e s d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n do i t ê t r e 

a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r le s e x e , la r a c e , la c o u l e u r , la 

l a n g u e , la r e l i g i o n , les o p i n i o n s p o l i t i q u e s ou t o u t e s a u t r e s o p i n i o n s , l ' o r i g i n e n a t i o n a l e 

o u soc i a l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou t o u t e 

a u t r e s i t u a t i o n . » 

130. Le G o u v e r n e m e n t n ' a pas abo rdé ce t t e ques t ion à l ' aud ience . 
131. La C o u r e s t i m e q u e ces griefs décou len t des m ê m e s faits q u e ceux 

e x a m i n é s sous l 'angle des a r t ic les 2, 3 et 13 de la C o n v e n t i o n , et j u g e qu'i l 
n 'y a pas lieu de les e x a m i n e r s é p a r é m e n t . 
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VII. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

132. L 'a r t ic le 41 de la C o n v e n t i o n est ainsi libellé : 

«Si la C o u r d é c l a r e q u ' i l y a e u v i o l a t i o n de la C o n v e n t i o n ou d e ses P r o t o c o l e s , e t si le 
d r o i t i n t e r n e de la H a u t e P a r t i e c o n t r a c t a n t e n e p e r m e t d ' e f f a c e r q u ' i m p a r f a i t e m e n t les 
c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 
s a t i s f a c t i o n é q u i t a b l e . » 

A. P r é j u d i c e m a t é r i e l 

133. Le r e q u é r a n t r é c l a m e 42 000 livres s t e r l ing (GBP) pour le 
p ré jud ice m a t é r i e l éprouvé p a r son f rère , au jou rd ' hu i décédé . Il p r é t e n d 
q u e l'on peu t e s t i m e r q u e celui-ci, qui é ta i t âgé de v ingt -sept ans au mo­
m e n t de son décès et perceva i t c o m m e m é d e c i n un sa la i re équ iva len t à 
1 102 G B P par mois, a subi une pe r t e globale de revenus de 253 900,80 G B P . 
Toute fo i s , pour évi ter tou t e n r i c h i s s e m e n t sans cause , il r a m è n e la s o m m e 
d e m a n d é e à 42 000 G B P . 

134. Le G o u v e r n e m e n t , sou l ignan t q u e le r e q u é r a n t n ' a d é m o n t r é 
a u c u n e impl ica t ion d i r ec t e de l 'E ta t d a n s le décès de son f rère , r e j e t t e ses 
p r é t e n t i o n s c o m m e excessives et suscep t ib les d ' a b o u t i r à un 
e n r i c h i s s e m e n t sans cause . Il con tes t e q u e le frère de l ' in té ressé eû t 
pe rçu la r é m u n é r a t i o n a l l éguée , qui est cons idé rab le p o u r la T u r q u i e . 

135. La C o u r relève q u e le défunt é t a i t cé l iba ta i r e et sans en fan t . Le 
r e q u é r a n t ne p r é t e n d pas avoir é t é à la c h a r g e de son f rère . C e t t e 
s i tua t ion n 'exc lu t pas d ' a cco rde r une r é p a r a t i o n pécun ia i r e à un 
r e q u é r a n t qu i é tab l i t q u ' u n m e m b r e p roche de sa famille a é té v ic t ime 
d ' une violat ion de la Conven t i on ( a r r ê t Aksoy, pp . 2289-2290, § 113, d a n s 
lequel la C o u r a t e n u c o m p t e de l ' i n d e m n i t é d e m a n d é e p a r le r e q u é r a n t 
avan t son décès p o u r p e r t e de ga ins et frais m é d i c a u x r é s u l t a n t de sa 
d é t e n t i o n et des t o r t u r e s subies pa r lui en oc t royan t la r é p a r a t i o n au pè re 
d u r e q u é r a n t qu i avai t r ep r i s l ' i n s t ance ) . Tou te fo i s , en l ' espèce , les 
d e m a n d e s pour pré judice m a t é r i e l p o r t e n t sur des p e r t e s s u r v e n u e s ap rè s 
le décès du frère du r e q u é r a n t . Elles ne r e p r é s e n t e n t pas des p e r t e s 
v é r i t a b l e m e n t subies p a r celui-ci avan t son décès ou p a r le r e q u é r a n t ap rès 
la m o r t de son frère. Dès lors, la C o u r ne j u g e pas a p p r o p r i é , d a n s les 
c i r cons tances de l ' espèce, d ' a l louer une i n d e m n i t é au r e q u é r a n t à ce t i t r e . 

B. P r é j u d i c e m o r a l 

136. Vu la g rav i te et le n o m b r e de viola t ions , le r e q u é r a n t sollicite 
50 000 G B P pour son frère et 2 500 G B P p o u r l u i - m ê m e . 

137. Le G o u v e r n e m e n t e s t i m e ces m o n t a n t s excessifs et injustifiés. 
138. Q u a n t à l ' i n d e m n i t é d e m a n d é e p a r le r e q u é r a n t pour son frère au 

t i t r e du pré judice m o r a l , la C o u r no te q u e des s o m m e s ont déjà é té 
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oc t royées à des époux surv ivants et à des en fan t s et , le cas é c h é a n t , à des 
r e q u é r a n t s qu i ava ien t survécu à leurs p a r e n t s ou f rère et s œ u r . Elle a 
p r é c é d e m m e n t a l loué des s o m m e s pour la v ic t ime lorsqu 'e l le avait 
c o n s t a t é qu ' i l y avai t eu d é t e n t i o n a r b i t r a i r e ou t o r t u r e s avan t la 
d i spa r i t ion ou le décès , s o m m e s qui deva ien t ê t r e d é t e n u e s pour les 
hé r i t i e r s de la v ic t ime ( a r r ê t K u r t p réc i t é , p . 1195, §§ 174-175, et a r r ê t 
Çakici p réc i t é , § 130). La C o u r rappe l le ses cons t a t s de viola t ion des 
a r t ic les 2, 3 et 13 faute de p ro t ec t i on d e la vie de H a s a n R a y a , don t le 
corps a é té r e t rouvé avec des s ignes de mauva i s t r a i t e m e n t s ap rè s six 
j o u r s de capt iv i té . Elle j u g e a p p r o p r i é , d a n s les c i r cons tances de l 'espèce, 
d 'oc t royer 15 000 G B P , m o n t a n t à ve r se r au r e q u é r a n t e t devan t ê t re 
d é t e n u p a r lui pour les hé r i t i e r s de son f rère . 

139. La C o u r a d m e t q u e le r e q u é r a n t l u i -même a subi un pré judice 
mora l qui ne s au ra i t ê t r e r é p a r é pa r les seuls cons t a t s de violat ion. 
S t a t u a n t en équ i t é , elle lui a l loue la s o m m e de 2 500 G B P , à conver t i r en 
livres t u r q u e s au t a u x appl icable à la d a t e du r è g l e m e n t . 

C. Fra i s e t d é p e n s 

140. Le r e q u é r a n t sollicite au total 32 781,74 G B P en r e m b o u r s e m e n t des 
frais et dépens encourus pour la p r é s e n t a t i o n de sa r e q u ê t e , moins la somme 
versée pa r le Consei l de l 'Europe au t i t re de l 'assistance jud ic ia i re . Ce 
m o n t a n t inclut les frais occasionnés pa r la comparu t i on à l 'audi t ion devant 
les dé légués de la Commiss ion à A n k a r a et à S t r a sbourg et à l ' audience devant 
la C o u r à S t ra sbourg . U n m o n t a n t de 5 205 G B P est d e m a n d é pour les 
honora i res et frais admin is t ra t i f s du Projet kurde pour les droi t s de l ' homme 
qui a assuré la liaison e n t r e l ' équipe de ju r i s t e s au Royaume-Un i , d 'une par t , 
e t les avocats et le r e q u é r a n t en T u r q u i e , d ' a u t r e pa r t , et une s o m m e de 
3 570 G B P pour le t ravai l des avocats en T u r q u i e . 

141. Le G o u v e r n e m e n t j u g e les hono ra i r e s excessifs et abusifs , et fait 
valoir qu ' i l y a lieu de t en i r c o m p t e du b a r è m e appl icable au b a r r e a u 
d ' I s t anbu l . 

142. Q u a n t à la d e m a n d e de r e m b o u r s e m e n t des frais et d é p e n s , la 
C o u r , s t a t u a n t en équ i t é et p r e n a n t en cons idé ra t ion le d é c o m p t e 
dé ta i l lé soumis pa r le r e q u é r a n t , oc t roie à ce d e r n i e r la s o m m e de 
22 000 G B P , a insi q u e la t axe su r la va l eu r a jou tée é v e n t u e l l e m e n t due , 
moins les 15 095 francs français pe rçus d u Conse i l de l 'Europe au t i t r e de 
l ' a ss i s tance jud ic i a i r e . 

D . I n t é r ê t s m o r a t o i r e s 

143. Selon les i n fo rma t ions d o n t dispose la C o u r , le t a u x d ' i n t é r ê t légal 
appl icable au R o y a u m e - U n i à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 
7,5 % l 'an. 
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P A R C E S M O T I F S , L A C O U R 

1. Dit, pa r six voix con t re une , q u e l 'E ta t d é f e n d e u r a m a n q u é à p r o t é g e r 
la vie de H a s a n Kaya , au m é p r i s d e l 'ar t ic le 2 de la Conven t i on ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t ic le 2 de la C o n v e n t i o n 
en ce q u e les a u t o r i t é s de l 'E ta t d é f e n d e u r n 'on t pas m e n é d ' e n q u ê t e 
effective su r les c i rcons tances du décès de H a s a n K a y a ; 

3 . Dit, p a r six voix con t r e une , qu ' i l y a eu viola t ion de l 'ar t icle 3 de la 
Conven t ion ; 

4. Dit, p a r six voix c o n t r e u n e , qu ' i l y a eu v io la t ion de l 'a r t ic le 13 de la 
Conven t ion ; 

5. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d ' e x a m i n e r s'il y a eu viola t ion de 
l 'ar t icle 14 de la Conven t i on ; 

6. Dit, pa r six voix con t r e u n e , que l 'E ta t d é f e n d e u r doit ve r se r au 
r e q u é r a n t p o u r son f rère , d a n s les t rois mois , au t i t r e du p ré jud ice 
m o r a l , 15 000 G B P (quinze mille livres s t e r l i ng ) , à conver t i r en livres 
t u r q u e s au t a u x appl icable à la d a t e du r è g l e m e n t , s o m m e q u e le 
r e q u é r a n t d é t i e n d r a pour les hé r i t i e r s de son frère ; 

7. Dit, à l ' u n a n i m i t é , que l 'Eta t d é f e n d e u r doit ve r se r au r e q u é r a n t , dans 
les t rois mois , au t i t r e du pré jud ice m o r a l , 2 500 G B P (deux mil le cinq 
cen t s livres s t e r l i ng ) , à conver t i r e n l ivres t u r q u e s a u t a u x appl icab le à 
la d a t e du r è g l e m e n t ; 

8. Dit, à l ' u n a n i m i t é , que l 'Eta t d é f e n d e u r doi t ve r se r au r e q u é r a n t , d a n s 
les t rois mois , 22 000 G B P (v ingt -deux mille livres s te r l ing) pour frais 
et d é p e n s , ainsi q u e tou t m o n t a n t pouvan t ê t r e dû au t i t r e de la t axe 
su r la va leu r a jou tée , moins 15 095 F R F (quinze mille qua t r e -v ing t -
q u i n z e francs f rançais) à conve r t i r en livres s t e r l ing a u t a u x 
appl icab le à la d a t e du p rononcé du p r é s e n t a r r ê t ; 

9. Dit, à l ' u n a n i m i t é , q u e ces m o n t a n t s se ron t à ma jo re r d ' un i n t é r ê t 
s imple de 7,5 % l 'an à c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u 
v e r s e m e n t ; 

10. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion équ i t ab l e p o u r le 
su rp lus . 

Fai t en angla i s , pu is p rononcé en a u d i e n c e pub l ique au Pala is des 
Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 28 m a r s 2000. 

Michae l O 'BOYLE 
Greff ier 

E l i sabe th PALM 
P r é s i d e n t e 
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Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
Conven t i on et 74 § 2 d u r è g l e m e n t , l 'exposé de l 'opinion en pa r t i e 
d i ss iden te de M. Gôlcûkl i i . 

E.P. 
M . O ' B . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E G Ó L C Ü K L Ü 

A m o n g r a n d r e g r e t , j e ne puis m e ra l l ier à la major i t é en ce qu i 
conce rne les poin ts 1, 3, 4 et 6 du disposi t i f de l ' a r rê t M a h m u t Kaya , p o u r 
les ra i sons su ivan tes : 

1. La C o u r est a r r ivée à la conclusion q u e l 'ar t ic le 2 a é t é violé p a r 
l 'Eta t d é f e n d e u r en ce q u e ce d e r n i e r a m a n q u é à p r e n d r e les m e s u r e s 
nécessa i res à la p ro tec t ion de la vie de H a s a n Kaya . 

Il n 'y a pas l ' ombre d ' u n d o u t e pour q u i c o n q u e : la région du Sud-Est de 
la T u r q u i e est u n e région à h a u t r i sque p o u r tous ses h a b i t a n t s . En effet, 
des t e r r o r i s t e s du P K K et du Hezbo l l ah ainsi q u e des m e m b r e s d e 
l ' e x t r ê m e g a u c h e , e n c o u r a g é s et é p a u l é s p a r des pu i s sances é t r a n g è r e s , 
ne cessent de c o m m e t t r e des méfa i t s en faisant feu de tou t bois. Auss i , 
des t r u a n d s et des individus d o u t e u x ne m a n q u e n t - i l s pas de t i r e r 
bénéfice de l ' exis tence des g roupes t e r r o r i s t e s s u s m e n t i o n n é s d a n s c e t t e 
région. Afin de faire face à ces r i sques pour la vie des ci toyens, les a u t o r i t é s 
ont pris - et c o n t i n u e n t de p r e n d r e - t o u t e m e s u r e nécessa i re , d a n s la 
m e s u r e du possible ( p a r a g r a p h e 86 d e l ' a r r ê t ) . La C o u r e l l e - m ê m e 
reconna î t q u e l 'obl igat ion posi t ive de l 'E ta t décou lan t de la C o n v e n t i o n 
n 'es t pas u n e obl iga t ion de r é s u l t a t ma i s s i m p l e m e n t u n e obl igat ion de 
moyen. 

Ainsi u n individu vivant d a n s c e t t e rég ion et se s e n t a n t m e n a c é ne 
devrai t - i l pas ê t r e plus p r u d e n t q u e q u i c o n q u e et p r e n d r e ses p r o p r e s 
m e s u r e s de sécur i t é , p lu tô t q u e d ' a t t e n d r e q u e les a u t o r i t é s v i ennen t le 
p r o t é g e r con t r e ces d a n g e r s ? 

Consc ien t des d a n g e r s a u x q u e l s il a u r a i t é té exposé , selon les 
cons t a t a t i ons de la C o m m i s s i o n , n 'a-t-i l pas é té i m p r u d e n t et t é m é r a i r e 
de pa r t i r , l 'on ne sait où, avec les p r e m i e r s venus qu ' i l ne connaissa i t p a s ? 

Il n ' e s t m a l h e u r e u s e m e n t pas possible p o u r un g o u v e r n e m e n t que l qu ' i l 
soit de faire a c c o m p a g n e r un individu, qui se sen t i r a i t m e n a c é , pa r un ou 
p lus ieurs a g e n t s de sécur i t é pour lui a s s u r e r u n e p ro tec t ion r a p p r o c h é e 
d a n s une rég ion à g r a n d r i sque où p e u t - ê t r e des c e n t a i n e s ou des mil l iers 
de p e r s o n n e s sont d a n s la m ê m e s i t ua t ion q u e lui. D ' a u t a n t plus q u e 
H a s a n K a y a n 'a , à a u c u n m o m e n t , d e m a n d é de p ro tec t ion pour sa 
p e r s o n n e . Des r e sponsab les de la rég ion et ses p roches ont , s inon m e n t i , 
d i ss imulé les vra ies c i rcons tances de la d i spa r i t i on de H a s a n Kaya aux 
a u t o r i t é s r e sponsab les des r e c h e r c h e s et de l ' e n q u ê t e . En d ' a u t r e s 
t e r m e s , ils n 'on t a u c u n e m e n t con t r i bué au t rava i l des a g e n t s de sécur i t é 
( p a r a g r a p h e 14 de l ' a r r ê t ) . 

P a r c o n s é q u e n t , j e ne p a r t a g e pas l 'avis q u e l 'E ta t d é f e n d e u r a m a n q u é 
à un q u e l c o n q u e devoir de p r o t é g e r la vie de H a s a n Kaya , ce au m é p r i s de 
l 'ar t icle 2 de la Conven t i on . 
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2. En ce qui conce rne la violat ion c o n s t a t é e de l 'ar t icle 13 de la 
Conven t ion , j e m e réfère à m o n opinion d i s s iden te d a n s l 'affaire Ergi 
c. T u r q u i e ( a r r ê t du 28 ju i l l e t 1998, Recueil des arrêts et décisions 1998TV). 

Ainsi , l o r squ 'on arr ive à la conclusion de la violat ion de l 'ar t ic le 2 d e la 
Conven t i on au mot i f q u ' u n e e n q u ê t e efficace n ' a pas é té faite sur le décès 
qu i fait l 'objet de la p l a in t e , j ' e s t i m e , c o m m e la C o m m i s s i o n , q u ' a u c u n e 
ques t i on d i s t inc te ne se pose sous l 'angle de l 'ar t icle 13. C a r l 'absence 
d ' e n q u ê t e sa t i s fa i san te et a d é q u a t e sur le décès qu i est à l 'origine des 
griefs du r e q u é r a n t , sur le t e r r a i n t a n t de l 'ar t icle 2 q u e de l 'ar t icle 13, 
signifie en m ê m e t e m p s et i n d i s t i n c t e m e n t qu ' i l y a absence de recours 
effectif devan t u n e ins t ance na t i ona l e . A ce sujet , j e renvoie à m o n 
opinion d i s s iden te d a n s l 'affaire Kaya c. T u r q u i e (a r rê t du 19 février 
1998, Recueil 1998-1), et à l'avis e x p r i m é p a r la C o m m i s s i o n avec u n e 
forte ma jo r i t é en la m a t i è r e (voir les avis de la C o m m i s s i o n a n n e x é s aux 
a r r ê t s Aytekin c. T u r q u i e du 23 s e p t e m b r e 1998, Recueil 1998-VII, Ergi 
p réc i t é , et Ya§a c. T u r q u i e d u 2 s e p t e m b r e 1998, Recueil 1998-VI). 

3. La C o u r a a l loué la s o m m e de 15 000 livres s t e r l ing (GBP) au 
r e q u é r a n t « p o u r son frère (...) au t i t re du p ré jud ice m o r a l (...) s o m m e 
q u e le r e q u é r a n t d é t i e n d r a p o u r les hér i t i e r s de son f rè re» . 

D a n s le sy s t ème de la C o n v e n t i o n , Yactio popularis est p roh ibée et cela 
avec t o u t e s ses conséquences logiques . C 'es t la ra ison pour l aque l le la 
C o u r n ' a j u s q u ' à p r é s e n t accordé de r é p a r a t i o n , au t i t r e du pré judice 
mora l p o u r des violat ions individuel les , q u ' a u x m e m b r e s t rès p roches de 
la famil le , tels l 'épouse ou l ' époux survivant ou les en fan t s de la p e r s o n n e 
d i s p a r u e ou encore , à la r i g u e u r lo rsque ceci p a r a î t équ i t ab l e , aux pè re e t 
m è r e , s'il y a une d e m a n d e expresse ( p a r a g r a p h e 138 de l ' a r rê t , et l ' a r rê t 
Tannkulu c. Turquie [ G C ] , n" 23763/94, § 138, C E D H 1999-IV). 

Il est tout à fait é t r a n g e r et c o n t r a i r e au sys t ème de la C o n v e n t i o n e t 
d é p o u r v u de t o u t e jus t i f i ca t ion j u r i d i q u e d ' a l louer u n e c o m p e n s a t i o n à un 
g roupe a b s t r a i t , a n o n y m e et non défini (des hé r i t i e r s p e u t - ê t r e t rès 
lo in ta ins) qui n ' a subi a u c u n pré jud ice m o r a l du fait des violat ions 
cons t a t ée s . 

H a s a n Kaya é ta i t cé l iba ta i re et n 'avai t ni c o m p a g n e ni en fan t s et donc 
pas d ' hé r i t i e r s qui a u r a i e n t m é r i t é u n e r é p a r a t i o n pour pré judice mora l . 
Ma i s il y a encore plus é t o n n a n t : la C o u r a accordé au r e q u é r a n t , frère d e 
H a s a n Kaya , la s o m m e de 2 500 G B P au t i t r e du pré judice mora l 
( p a r a g r a p h e 139 de l ' a r r ê t ) . Ce m ê m e frère t o u c h e r a encore u n e fois une 
p a r t i e des 15 000 G B P a l louées en t an t q u ' h é r i t i e r du frère décédé . Il se ra 
ainsi i n d e m n i s é deux fois p o u r le m ê m e pré jud ice , ce qui m e t en relief le 
c a r a c t è r e i néqu i t ab l e de la décis ion de la C o u r d a n s ce t t e affaire. 

4. Avant de t e r m i n e r , j e ne peux m ' e m p ê c h e r d ' e x p r i m e r une réflexion 
su r un po in t , à m o n avis, i m p o r t a n t . Si l ' a u t e u r p r é s u m é d 'un dél i t est u n 
agen t d e l 'E ta t , la p o u r s u i t e péna l e con t r e ce d e r n i e r n 'es t possible que sur 
au to r i s a t i on p réa lab le d ' un corps a d m i n i s t r a t i f (le « c o m i t é a d m i n i s t r a -
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t i f») . O r ce corps est cons t i tué de fonc t ionna i res publics , ce qu i est 
d ' a i l l eurs p révu p a r la loi, et il n ' e s t ni i n d é p e n d a n t ni impa r t i a l . La C o u r 
a toujours r e p r o c h é cet é t a t de fait au g o u v e r n e m e n t de la T u r q u i e , 
opinion q u e j e p a r t a g e e n t i è r e m e n t . 

P o u r t a n t , la décis ion d ' i r recevabi l i t é de la C o u r du 5 oc tobre 1999 d a n s 
l 'affaire Grams c. Allemagne ( d é c ) , n" 33677/96, C E D H 1999-VTI, est 
i n t é r e s s a n t e en la m a t i è r e . C o n c e r n a n t le décès d ' u n e p e r s o n n e , m e m b r e 
p r é s u m é de la F rac t ion a r m é e rouge , la C o u r relève q u e le p a r q u e t de 
Schwer in déc ida de c lasser l 'affaire au mot i f que les policiers ont t i ré 
d a n s u n e s i tua t ion de l ég i t ime défense et q u e G r a m s s 'est suicidé en se 
t i r an t u n e bal le d a n s la t ê t e . P o u r a r r ive r à c e t t e conclusion, le p a r q u e t 
se fonde su r un r a p p o r t (Abschlujivermerk) de 210 pages d a n s lequel la 
cellule spécia le c h a r g é e de l ' ins t ruc t ion de l 'affaire r enda i t c o m p t e d e ses 
inves t iga t ions . C e qui est i n t é r e s s a n t d a n s cet e x e m p l e - et no tons au 
pas sage q u e la r e q u ê t e n ' a pas m ê m e é té c o m m u n i q u é e au 
G o u v e r n e m e n t - c 'est le fait que l ' inves t iga t ion n ' a pas é té m e n é e pa r u n 
o r g a n e j ud i c i a i r e m a i s p a r u n e cellule spéc ia le , donc p a r u n e ins t ance 
p u r e m e n t a d m i n i s t r a t i v e . 
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SUMMARY1 

Prolongation of detention on remand on the basis of a practice lacking any 
legal basis 
Length of time taken to decide on applications for release from detention on 
remand 

Article 5 § 1 

Lawful detention - Prolongation of detention on remand on the basis of a practice lacking any 
legal basis - Foreseeability - Legal certainty - Implicit requirement that prolongation of 
detention be ordered by a court or judge 

Article 5 § 4 

Review of lawfulness of detention — Speediness of review — Length of time taken to decide on 
applicationsfor releasefrom detention on remand - Complexity of medical issues - Complexity of 
medical issues not absolving authorities from obligation to ensure speedy review of lawfulness of 
detention 

* 
* * 

In June 1993 the applicant was arrested and charged with fraud. His detention on 
remand was ordered by the Regional Prosecutor and subsequently prolonged twice 
by the Regional Court, on the second occasion until 31 January 1994. On 7January 
1994 the applicant lodged an appeal against this decision. The Regional Court 
referred the appeal to the Court of Appeal, which decided that it should be 
deemed an application for release, since the bill of indictment had been lodged in 
the meantime and the practice at the time was to regard this fact as a sufficient 
basis for continuing detention, without any need for a further decision. The Court 
of Appeal referred the matter back to the Regional Court which did not, however, 
examine the request, either as an application for release or under any other head. 
On 7 February 1994 the applicant lodged an application for release, referring, in 
particular, to his poor health. The Regional Court twice adjourned its examination 
of the application, deciding that medical reports should be obtained. On 28 March 
1994 the applicant lodged another application for release. After several further 
adjournments, the Regional Court dismissed both applications for release on 
24 May 1994. The Court of Appeal dismissed the applicant's appeal against this 
decision. 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 



244 BARANOWSKI v. POLAND JUDGMENT 

Held 
(1) Article 5 § 1: Between the date of expiry of the detention order on 
31 January 1994 and the Regional Court 's decision of 24 May 1994, there was 
no judicial decision authorising the applicant's detention; during that period, he 
was detained solely on the basis of the fact that a bill of indictment had been 
lodged. This practice was not based on any specific legislative provision or case-
law but stemmed from the fact that, at the material time, Polish criminal 
legislation lacked clear rules regarding the situation of detainees in court 
proceedings after the expiry of the last detention order made at the 
investigation stage. Thus, the relevant criminal legislation did not satisfy the 
test of "foreseeability". Furthermore, the practice whereby a person mighl be 
detained for an unlimited and unpredictable time without the detention being 
based on a concrete legal provision or any judicial decision was in itself contrary 
to the principle of legal certainty. Detention extending over a period of several 
months which had not been ordered by a court or a judge or any other person 
authorised to exercise judicial power could not be regarded as lawful within the 
meaning of Article 5 § 1. This requirement, while not explicitly stipulated in 
Article 5 § 1, could be inferred from Article 5 read as a whole, and in 
particular paragraphs 3 and 4. The protection afforded by Article 5 § 1 against 
arbitrary deprivation of liberty would be seriously undermined if a person could 
be detained by executive order alone following a mere appearance before the 
judicial authorities referred to Article 5 § 3. Consequently, the applicant's 
detention was not lawful. 

Conclusion: violation (unanimously). 
(2) Article 5 § 4: The proceedings relating to the first application for release 
lasted from 7 February to 5 July 1994, that is, approximately five months, while 
those relating to the second application started on 28 March 1994 and also ended 
on 5 July 1994, that is, more than three months later. While the complexity of 
medical issues could be a factor to be taken into account when assessing 
compliance with the requirement of speediness, it did not absolve the authorities 
from their essential obligations under this provision. The rather lengthy intervals 
between the respective decisions to take evidence did not appear to be consistent 
with "special diligence" in the conduct of the proceedings and the need to obtain 
medical evidence could not explain the overall length of the proceedings, which 
were therefore not conducted "speedily". As to the applicant's appeal of 7 January 
1994, it was undisputed that the authorities had treated it as an application for 
release but had never in fact examined it. However, all the issues concerning the 
lawfulness of the applicant's detention were in effect determined by the Court of 
Appeal's decision of 5 July 1994, and for the purposes of Article 5 § 4 the 
determination of the lawfulness of the prolongation of the applicant's detention 
until 31 January 1994 lasted from 7 January to 5 July 1994, that is, almost six 
months. Such a long delay, which resulted in the applicant's appeal being of no 
legal or practical effect, amounted to denial of his right to have the lawfulness of 
his detention decided speedily. 

Conclusion: violation (unanimously). 
Article 41: The Court considered that there was no causal link between the 
violations and the pecuniary damage claimed by the applicant. It made an award 
in respect of non-pecuniary damage and also in respect of costs and expenses. 
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In the c a s e o f B a r a n o w s k i v. P o l a n d , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Firs t Sec t ion) , s i t t i ng as a 

C h a m b e r composed of: 
Mrs E. PALM, President, 
M r L. FERRARI BRAVO, 
M r J . MAKARCZYK, 
M r R. TÜRMEN, 
M r B . ZUPANCIC, 
M r T . PANTIRU, 
M r R. M,\KVSTY., judges, 

and M r M. O 'BOYLE, Section Registrar, 

H a v i n g de l i be r a t ed in p r iva te on 26 O c t o b e r 1999 a n d 7 M a r c h 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to t he C o u r t by t he E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 2 N o v e m b e r 1998, wi th in the 
t h r e e - m o n t h per iod laid down by fo rmer Ar t ic les 32 § 1 and 47 of the 
Conven t i on for the P r o t e c t i o n of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s ("the C o n v e n t i o n " ) . It o r ig ina t ed in an appl ica t ion (no. 28358/ 
95) aga ins t t he Repub l i c of Poland lodged wi th t he C o m m i s s i o n u n d e r 
f o rmer Art ic le 25 by a Polish na t iona l , M r J a n u s z Ba ranowsk i ("the 
a p p l i c a n t " ) , on 24 M a y 1994. T h e app l ican t a l leged a viola t ion of Art ic le 5 
§§ 1 and 4 a n d Ar t ic le 6 §§ 1 and 2 of t he Conven t ion . 

2. T h e C o m m i s s i o n dec la red the app l ica t ion pa r t ly admiss ib le on 
8 D e c e m b e r 1997. In its r epo r t of 28 M a y 1998 ( fo rmer Art ic le 31 of the 
C o n v e n t i o n ) , it exp re s sed the u n a n i m o u s opinion t h a t t h e r e h a d been a 
viola t ion of Art ic le 5 § 1 in t h a t t he app l i can t ' s d e t e n t i o n u n d e r the bill of 
i nd i c tmen t h a d b e e n unlawful a n d tha t t h e r e had been a violat ion of 
Art ic le 5 § 4 in view of the l eng th of t he p roceed ings r e l a t i n g to the 
lawfulness of his d e t e n t i o n ' . 

3. Before the C o u r t the appl ican t was r e p r e s e n t e d by 
M r J . Szczepaniak , a lawyer p rac t i s ing in t o d z . T h e Polish G o v e r n m e n t 
(" the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by t he i r A g e n t , M r K. Drzewicki , 
of t h e Min i s t ry of Fore ign Affairs. 

4. O n 20 J a n u a r y 1999 a pane l of the G r a n d C h a m b e r d e t e r m i n e d t h a t 
t he case should be dec ided by one of t he Sec t ions (Rule 100 § 1 of the Rules 
of C o u r t ) . It was t h e r e u p o n ass igned to t he First Sect ion. 

5. T h e app l ican t and the G o v e r n m e n t each fded a m e m o r i a l . 

1. Note by the Registry. T h e r e p o r t is o b t a i n a b l e f rom t h e R e g i s t r y . 
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6. After consu l t ing t he Agen t of t he G o v e r n m e n t and the app l i can t ' s 
lawyer, the C h a m b e r dec ided t h a t it was not necessa ry to hold a h e a r i n g . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

7. O n 1 J u n e 1993 t h e appl ican t was a r r e s t e d by the police. O n t h e nex t 
day t h e Eodz Reg iona l P rosecu to r {Prokurator Wojewddzki) c h a r g e d him 
with fraud and d e t a i n e d him on r e m a n d on the g r o u n d s specified in 
Ar t ic le 217 § 1 (2) a n d (4) of the C o d e of C r i m i n a l P r o c e d u r e of 1969. O n 
25 J u n e 1993 the Eodz Regional C o u r t (Sqd Wojewddzki), ru l ing on the 
app l i can t ' s a p p e a l , uphe ld t he d e t e n t i o n o rde r . 

8. O n 10 Augus t 1993 the Eodz Regiona l C o u r t , at t he p rosecu to r ' s 
r e q u e s t , p ro longed the app l i can t ' s d e t e n t i o n un t i l 31 D e c e m b e r 1993. 
T h e cour t based its ru l ing on the g r o u n d s or iginal ly given for his 
d e t e n t i o n and the fact t h a t t he inves t iga t ion had not been comple t ed 
since fu r the r evidence n e e d e d to be ob t a ined . 

9. O n 30 D e c e m b e r 1993 the Eodz Regiona l C o u r t , on a fu r the r 
r e q u e s t by t he Eodz Reg iona l P rosecu to r , p ro longed the app l i can t ' s 
d e t e n t i o n on r e m a n d unt i l 31 J a n u a r y 1994. T h e cour t re l ied on the s a m e 
g r o u n d s as those m e n t i o n e d in its decision of 10 Augus t 1993. O n 7 J a n u a r y 
1994 the app l ican t lodged a n a p p e a l aga ins t the decis ion p ro long ing his 
d e t e n t i o n . 

10. Shor t ly a f t e rwards , on an unspecif ied d a t e , t he inves t iga t ion was 
c o m p l e t e d . Subsequen t l y , on 11 J a n u a r y 1994, t h e Eodz Regiona l 
P r o s e c u t o r lodged a bill of i nd i c tmen t wi th the Eodz Regiona l C o u r t . 

11. O n 21 J a n u a r y 1994 t h e Eodz Regiona l C o u r t r e fe r red the 
app l i can t ' s appea l of 7 J a n u a r y 1994 to the Eodz C o u r t of Appea l (Sqd 
Apelacyjny). O n 1 F e b r u a r y 1994 the C o u r t of Appea l held t h a t it "was 
p u r p o s e l e s s " to e x a m i n e this appea l a n d dec ided t h a t it should be 
d e e m e d to be a n appl ica t ion for r e lease . T h e cour t observed t h a t a 
decis ion on the p ro longa t ion of d e t e n t i o n on r e m a n d was necessa ry only 
at the inves t iga t ion s t age . T h e r e f o r e , af ter the inves t iga t ion was 
c o m p l e t e d and the bill of i n d i c t m e n t was lodged, t he app l ican t could 
s imply file an app l ica t ion for r e l ease at any t i m e wi th the cour t 
c o m p e t e n t to dea l wi th his case , p u r s u a n t to Art ic le 214 of the Code of 
C r i m i n a l P r o c e d u r e . As a consequence of t ha t decis ion, t he a p p e a l was 
re fe r red back to t h e Eodz Regiona l C o u r t . T h e appl ican t was in fo rmed 
t h e r e o f on 18 F e b r u a r y 1994. However , in t h e s u b s e q u e n t p roceed ings , 
t he Eodz Regiona l C o u r t did not e x a m i n e t he appea l in q u e s t i o n e i t he r 
as a n appl ica t ion for r e l ease u n d e r Ar t ic le 214 of the Code of C r i m i n a l 
P r o c e d u r e or u n d e r any o t h e r h e a d . 
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12. M e a n w h i l e , on 1 F e b r u a r y 1994, the app l i can t had Fded a formal 
pe t i t ion wi th t he Lodz Dis t r ic t P r o s e c u t o r (Prokurator Rejonowy). H e 
in fo rmed the p r o s e c u t o r t h a t t he o r d e r for his d e t e n t i o n h a d exp i red on 
3 1 J a n u a r y 1994, so t h a t his c o n t i n u e d d e t e n t i o n h a d b e c o m e unlawful and 
un founded . 

13. L a t e r , on 7 F e b r u a r y 1994, the app l i can t lodged an appl ica t ion for 
re lease wi th t he Lodz Reg iona l C o u r t , a rgu ing , in pa r t i cu l a r , t ha t he 
should be r e l eased in view of t he bad s t a t e of his h e a l t h . O n 8 F e b r u a r y 
1994 the cour t , s i t t ing in c a m e r a , o r d e r e d t h a t t he a u t h o r i t i e s of the 
pr i son hosp i t a l a t t he Lodz R e m a n d C e n t r e s u b m i t a medica l r epo r t on 
t he app l i can t ' s c u r r e n t s t a t e of hea l t h . It ad jou rned the e x a m i n a t i o n of 
t he app l ica t ion w i thou t fixing a d a t e for a fu r the r session. 

14. It a p p e a r s t h a t t he app l i can t r e p e a t e d l y c o m p l a i n e d to the 
a u t h o r i t i e s t h a t his d e t e n t i o n u n d e r t h e bill of i n d i c t m e n t h a d become 
unlawful s ince, on 16 F e b r u a r y 1994, in reply to those compla in t s , J .L. , 
t he P r e s i d e n t of the C r i m i n a l Division of t he Lodz Reg iona l C o u r t , sent a 
l e t t e r to t he app l i can t , t he r e l evan t pa r t of which r ead as follows: 

" T h e L o d z R e g i o n a l C o u r t h e r e b y i n f o r m s t h e a c c u s e d t h a t , s i n c e t h e bil l of 

i n d i c t m e n t w a s s u b m i t t e d to t h e L o d z R e g i o n a l C o u r t , t h e L o d z R e g i o n a l P r o s e c u t o r 

p l a c e d t h e d e t a i n e e a t t h e d i s p o s a l of t h a t c o u r t . ... F r o m t h e n o n , t h e a c c u s e d h a s 

b e e n a t t h e L o d z R e g i o n a l C o u r t ' s d i s p o s a l [ a n d will b e ] u n t i l t h e d e t e n t i o n o r d e r is 

q u a s h e d (a t t h e [ a p p l i c a n t ' s ] o r h i s l a w y e r ' s r e q u e s t , o r [at t h e r e q u e s t of] t h e L o d z 

R e m a n d C e n t r e ' s a d m i n i s t r a t i o n - for i n s t a n c e on t h e g r o u n d of h i s b a d s t a t e of 

h e a l t h ) . 

In c a s e a n a p p l i c a t i o n for r e l e a s e is no t a l l o w e d , d e t e n t i o n m a y c o n t i n u e u n t i l t h e 
first-instance j u d g m e n t is d e l i v e r e d . 

I n s u c h c a s e s , a f t e r t h e d e l i v e r y of t h e j u d g m e n t , t h e c o u r t m a k e s a d e c i s i o n on 

w h e t h e r d e t e n t i o n s h a l l c o n t i n u e f u r t h e r . T h e r e f o r e , t h e a c c u s e d ' s a s s e r t i o n t h a t h is 

d e t e n t i o n [ o r d e r ] h a s e x p i r e d is un ju s t i f i ed ..." 

15. O n 18 F e b r u a r y 1994 doc tors from t h e pr i son hosp i ta l s u b m i t t e d 
t h e r e p o r t r e q u e s t e d by t h e t r i a l cour t . T h e y s t a t e d t h a t t h e app l i can t 
could u n d e r g o medica l t r e a t m e n t in t h a t hosp i ta l . T h e y sugges ted , 
however , t h a t he be e x a m i n e d by a cardiologis t , a psychia t r i s t and a 
neuro log is t . 

16. O n 25 F e b r u a r y 1994 the cour t aga in ad journed the e x a m i n a t i o n of 
t he appl ica t ion for r e l ease , f inding tha t r e p o r t s from the said medica l 
expe r t s h a d to be o b t a i n e d to es tab l i sh w h e t h e r the appl ican t should be 
re leased on h e a l t h g r o u n d s . 

17. O n 28 M a r c h 1994 t h e app l ican t filed a n o t h e r app l ica t ion for 
re lease wi th t he Lodz Reg iona l C o u r t . 

18. O n 29 M a r c h 1994 an exper t cardiologis t s u b m i t t e d a r epo r t to the 
cour t . O n 1 Apri l 1994 the cour t found it necessa ry to p lace t he appl icant 
in t he p r i son hosp i ta l bu t ad jou rned its decis ion on his app l ica t ions for 
re lease un t i l t he e x p e r t psychia t r i s t a n d neuro log is t h a d s u b m i t t e d the i r 
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joint r epo r t . T h e repor t was ready on 28 Apri l 1994; however , on 6 May 
1994, t he cour t , at t he r e q u e s t of t he Lodz Regiona l P rosecu to r , a g a i n 
ad jou rned the e x a m i n a t i o n of the appl ica t ions and o r d e r e d t h a t c e r t a i n 
- unspecif ied - evidence conce rn ing t h e s t a t e of the app l i can t ' s h e a l t h be 
ob t a ined . 

19. O n 24 May 1994 the cour t ru l ed on the appl ica t ions for re lease 
d a t e d 7 F e b r u a r y a n d 28 M a r c h 1994 respect ively. It held tha t no 
c i r c u m s t a n c e s jus t i f ied a l t e r i n g t he p reven t ive m e a s u r e in issue. T h e 
decis ion was based on Art ic les 209 and 217 § 1 (2) and (4) of the Code of 
C r i m i n a l P r o c e d u r e . O n 5 J u l y 1994 the Lodz C o u r t of Appea l , ru l ing on 
the app l i can t ' s appea l , uphe ld t h a t decision. 

20. In t he m e a n t i m e , since 16 F e b r u a r y 1994, t he appl ican t had been 
r e q u e s t i n g the Lodz Regiona l C o u r t to give an i n t e r p r e t a t i o n of the 
d e t e n t i o n o r d e r of 30 D e c e m b e r 1993, in p a r t i c u l a r as to w h e t h e r or not 
t h a t o r d e r h a d r e m a i n e d enforceable after its expiry . H e lodged these 
r e q u e s t s u n d e r Ar t ic le 14 of t h e C o d e of Execu t ion of C r i m i n a l 
S e n t e n c e s on the following d a t e s : 16 a n d 25 Feb rua ry , 4 M a r c h , 8 a n d 
18 Apr i l , 20 and 30 May, and 25 O c t o b e r 1994. T h e app l i can t a r g u e d t h a t 
t he fact t h a t t he i n d i c t m e n t h a d been lodged wi th t he cour t did not m e a n 
t h a t his d e t e n t i o n a u t o m a t i c a l l y con t i nued af ter 31 J a n u a r y 1994. H e 
fu r the r s u b m i t t e d t h a t no provision of t he Code of C r i m i n a l P r o c e d u r e 
p rov ided t h a t d e t e n t i o n was p ro longed a s a resu l t of t h e t r ans f e r of t he 
case to t he cour t . H e a s s e r t e d t h a t t he o r d e r of 30 D e c e m b e r 1993 was 
not enforceable as he had lodged an appea l aga ins t it. T h e app l ican t 
conc luded t h a t he should have b e e n re leased i m m e d i a t e l y after 
31 J a n u a r y 1994 because his d e t e n t i o n as from t h a t d a t e lacked any legal 
bas is . 

2 1 . O n 21 D e c e m b e r 1994 the Lodz Reg iona l C o u r t s i t t ing wi th a 
single j u d g e r e n d e r e d a decis ion on all t he above r e q u e s t s . T h e cour t held 
tha t t he decis ion of 30 D e c e m b e r 1993 to p ro long the app l i can t ' s d e t e n t i o n 
un t i l 31 J a n u a r y 1994 was enforceable , desp i t e the fact t h a t t he appl ican t 
h a d lodged an a p p e a l aga ins t it. T h e j u d g e fu r the r r e i t e r a t e d the 
a r g u m e n t s set ou t in the l e t t e r to t he app l i can t of 16 F e b r u a r y 1994. 

22. O n 29 D e c e m b e r 1994 the app l i can t appea l ed . H e s u b m i t t e d tha t 
t he cour t should have b e e n composed of t h r e e j u d g e s in acco rdance wi th 
the r e l evan t provisions of t he Code of C r i m i n a l P r o c e d u r e . H e aga in 
a r g u e d t h a t t h e r e was no legal basis for keep ing h im in d e t e n t i o n after 
31 J a n u a r y 1994. O n 3 J a n u a r y 1995 a pane l of t h r e e j u d g e s of the Lodz 
Reg iona l C o u r t q u a s h e d the con te s t ed decis ion. T h e cour t found t h a t the 
f i rs t - ins tance cour t should have b e e n composed of t h r e e j u d g e s , as 
s u b m i t t e d by the app l i can t . However , it also held t h a t Art ic le 14 of t he 
Code of Execu t ion of C r i m i n a l Sen t ences was not appl icable in the 
app l i can t ' s case since t h a t provision appl ied only to cases involving 
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doub t s conce rn ing the execu t ion of t he s en t ence or t he ca lcula t ion of the 
pena l t y imposed a n d not to t he execu t ion of d e t e n t i o n o r d e r s . 

23 . O n 1 0 J a n u a r y 1995 the appl ican t appea l ed . O n 1 6 J a n u a r y 1995 
the P r e s i d e n t of t he C r i m i n a l Division of the Lodz Regiona l C o u r t issued 
an o r d e r refus ing to allow the app l i can t ' s a p p e a l on t he basis t ha t it was 
inadmiss ib le in law. T h e app l ican t fded a fu r the r appea l aga ins t t h a t 
decision. O n 17 F e b r u a r y 1995 the Lodz Reg iona l C o u r t uphe ld the 
decis ion of 16 J a n u a r y 1995, cons ider ing tha t it h a d b e e n open to the 
app l i can t to fde a n a p p e a l aga ins t the decis ion of 21 D e c e m b e r 1994, but 
t h a t any fu r the r appea l was inadmiss ib le in law since Ar t ic le 14 of the 
Code of Execu t ion of C r i m i n a l Sen tences did not apply to a d e t a i n e e . 

24. O n 22 O c t o b e r 1996 the Lodz Reg iona l C o u r t q u a s h e d the 
d e t e n t i o n o r d e r a n d r e l ea sed the app l ican t u n d e r police supervis ion . T h e 
c r imina l p roceed ings aga ins t the app l i can t a r e still p e n d i n g in t he cour t of 
first i n s t ance . 

II. R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

25. At t he m a t e r i a l t i m e the domes t i c provis ions gove rn ing d e t e n t i o n 
on r e m a n d were c o n t a i n e d in t he Code of C r i m i n a l P r o c e d u r e of 1969, 
which is no longer in force as it was r epea l ed and r ep laced by the Code of 
C r i m i n a l P r o c e d u r e of 6 J u n e 1997 (cur ren t ly r e fe r red to as the "New 
Code of C r i m i n a l P r o c e d u r e " ) . 

26. T h e Code of C r i m i n a l P r o c e d u r e of 1969 l is ted d e t e n t i o n a m o n g 
the so-called "preven t ive m e a s u r e s " ( those m e a s u r e s inc luding , inter alia, 
d e t e n t i o n on r e m a n d , bail a n d police superv is ion) . U n t i l 4 Augus t 1996 
( t h a t is, t he d a t e on which the Law of 29 J u n e 1995 on A m e n d m e n t s t o 
the C o d e of C r i m i n a l P r o c e d u r e and O t h e r C r i m i n a l S t a t u t e s c a m e into 
force) a p r o s e c u t o r was e m p o w e r e d to o r d e r all p reven t ive m e a s u r e s as 
long as the inves t iga t ion las ted . Also, at t he t i m e the na t iona l law did not 
set out any s t a t u t o r y t ime- l imi t s conce rn ing the l e n g t h of d e t e n t i o n on 
r e m a n d in cour t p roceed ings ; however , u n d e r Art ic le 210 § 1 of t he Code 
of C r i m i n a l P r o c e d u r e a p r o s e c u t o r was obl iged to d e t e r m i n e in his 
decision the per iod for which d e t e n t i o n was o r d e r e d . 

T h a t Art ic le s t a t e d (in t he vers ion appl icable at t he m a t e r i a l t i m e ) : 

" P r e v e n t i v e m e a s u r e s sha l l be o r d e r e d by t h e c o u r t ; b e f o r e a bill of i n d i c t m e n t h a s 

b e e n l o d g e d w i t h t h e c o m p e t e n t c o u r t , t h o s e m e a s u r e s sha l l be o r d e r e d by t h e 

p r o s e c u t o r . " 

T h e re levan t p a r t of Art ic le 222 of the C o d e of C r i m i n a l P r o c e d u r e (in 
the vers ion appl icab le at t he m a t e r i a l t ime) s t a t e d : 

" I. T h e p r o s e c u t o r m a y o r d e r d e t e n t i o n o n r e m a n d for a p e r i o d no t e x c e e d i n g t h r e e 

m o n t h s . 
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2. W h e n , in v i e w of t h e p a r t i c u l a r c i r c u m s t a n c e s of t h e c a s e , t h e i n v e s t i g a t i o n c a n n o t 

be c o m p l e t e d w i t h i n t h e p e r i o d r e f e r r e d to in p a r a g r a p h 1, d e t e n t i o n on r e m a n d m a y , if 

n e c e s s a r y , be p r o l o n g e d by: 

(1) t h e c o u r t c o m p e t e n t to d e a l w i t h t h e c a s e , a t t h e p r o s e c u t o r ' s r e q u e s t , for a 

p e r i o d not e x c e e d i n g o n e y e a r ; 

(2) t h e S u p r e m e C o u r t , a t t h e r e q u e s t of t h e P r o s e c u t o r G e n e r a l , for s u c h f u r t h e r 

f ixed t e r m as is r e q u i r e d t o t e r m i n a t e t h e i n v e s t i g a t i o n . " 

27. T h e c o u r t s , w h e n ru l ing on a p rosecu to r ' s r e q u e s t u n d e r Art ic le 222 
§ 2 of the C o d e , were obliged to d e t e r m i n e t he precise per iod for which 
d e t e n t i o n should be p ro longed . If they refused to p ro long d e t e n t i o n or if 
t he p rosecu to r failed to submi t a r e q u e s t for a fu r the r p ro longa t ion before 
or on t he expiry of t he last d e t e n t i o n o rde r ( r ega rd less of w h e t h e r it had 
b e e n m a d e by h im or by a cou r t ) , t h e d e t a i n e e h a d to be r e l eased 
i m m e d i a t e l y . 

28. Ar t ic le 213 § 1 of t he Code of C r i m i n a l P r o c e d u r e provided: 

"A p r e v e n t i v e m e a s u r e ( i n c l u d i n g d e t e n t i o n o n r e m a n d ) sha l l be i m m e d i a t e l y 

q u a s h e d or a l t e r e d if t h e b a s i s t h e r e f o r h a s c e a s e d t o e x i s t o r n e w c i r c u m s t a n c e s h a v e 

a r i s e n w h i c h j u s t i f y q u a s h i n g o r r e p l a c i n g a g i v e n m e a s u r e w i t h a m o r e o r less s e v e r e 

o n e . " 

29. Ar t ic le 217 § 1 (2) and (4) (in t h e vers ion appl icable at t h e m a t e r i a l 
t i m e ) provided: 

"1. D e t e n t i o n on r e m a n d m a y be i m p o s e d if: 

(2) t h e r e is a r e a s o n a b l e r isk t h a t a n a c c u s e d will a t t e m p t to i n d u c e w i t n e s s e s to g ive 

fa lse t e s t i m o n y o r t o o b s t r u c t t h e d u e c o u r s e of p r o c e e d i n g s by a n y o t h e r u n l a w f u l 

m e a n s ; 

(4) a n a c c u s e d h a s b e e n c h a r g e d w i t h a n o f fence w h i c h c r e a t e s a s e r i o u s d a n g e r t o 

s o c i e t y . " 

30. At t he re levan t t i m e t h e r e was no specific provision govern ing 
d e t e n t i o n on r e m a n d af ter t he bill of i n d i c t m e n t h a d b e e n lodged wi th 
the c o m p e t e n t cour t . Since 4 Augus t 1996, t he d a t e of en t ry in to force of 
t h e Law of 29 J u n e 1995 on A m e n d m e n t s to t h e Code of C r i m i n a l 
P r o c e d u r e a n d O t h e r C r i m i n a l S t a t u t e s a n d u n d e r t he p r e s e n t c r imina l 
legis la t ion, t he cour t s have b e e n a n d a r e bound by the m a x i m u m 
s t a t u t o r y t ime- l imi t s for which d e t e n t i o n on r e m a n d can be imposed 
d u r i n g the e n t i r e course of t he p roceed ings . In p a r t i c u l a r , at t h e m a t e r i a l 
t i m e , t h e r e was no provision s t a t i n g tha t the lodging of a bill of i n d i c t m e n t 
a u t o m a t i c a l l y p ro longed or r ep laced a prev ious d e t e n t i o n o rde r , or t h a t 
this event itself r e su l t ed in d e t e n t i o n which h a d or iginal ly b e e n 
p ro longed by a cour t for a fixed per iod a t t he inves t iga t ion s t age be ing 
con t i nued e i t he r for a n un l imi t ed per iod or unt i l a j u d g m e n t at first 
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i n s t ance was given. Nor was t h e r e any case- law to t h a t effect. 
Neve r the l e s s , accord ing to d o m e s t i c p rac t i ce , once a bill of i n d i c t m e n t 
had b e e n lodged wi th t he cour t c o m p e t e n t to deal wi th the case, 
d e t e n t i o n was a s s u m e d to be p ro longed p e n d i n g t r ia l w i thou t any fu r the r 
jud ic ia l decis ion be ing given. 

3 1 . It was as la te as 6 F e b r u a r y 1997 tha t t he S u p r e m e C o u r t , r e fe r r ing 
to t he his tor ical b a c k g r o u n d to t he a m e n d e d c r imina l legis lat ion, 
m e n t i o n e d the prac t ice of k e e p i n g a n accused in d e t e n t i o n u n d e r t he bill 
of i n d i c t m e n t . It did so in a ru l ing on the i n t e r p r e t a t i o n of t he Code of 
C r i m i n a l P r o c e d u r e . T h a t ru l ing did not , however , concern c r imina l 
legis la t ion as it s tood at t he m a t e r i a l t i m e bu t r e l a t ed to t he Code as 
a m e n d e d wi th effect from 4 Augus t 1996, w h e n Art ic le 222 (as a m e n d e d ) 
set ou t m a x i m u m t ime- l imi t s for d e t e n t i o n on r e m a n d not only at t he 
inves t iga t ion s tage bu t a t the whole p re - t r i a l s t age . In its reso lu t ion 
(no. I K Z P 35/96) t he S u p r e m e C o u r t rep l ied - in t he aff i rmative - to the 
ques t i on w h e t h e r , a f ter t he lodging of a bill of i n d i c t m e n t wi th t he cour t 
c o m p e t e n t to dea l wi th t h e case , t h a t cour t was obliged to give a decision 
p ro long ing d e t e n t i o n on r e m a n d which h a d m e a n w h i l e exceeded the 
per iod fixed (or fu r the r p ro longed) at t he inves t iga t ion s t age . T h e 
re levan t p a r t s of t he reso lu t ion r ead as follows: 

" U n d e r t h e p r o v i s i o n s of t h e C o d e of C r i m i n a l P r o c e d u r e w h i c h a p p l i e d be fo re 

[4 A u g u s t 1996, w h e n ] t h e a m e n d m e n t o f 29 J u n e 1995 t o o k effect , a n o b l i g a t i o n t o 

d e t e r m i n e t h e p e r i o d of d e t e n t i o n i m p o s e d by a p r o s e c u t o r a t t h e i n v e s t i g a t i o n s t a g e 

w a s la id d o w n in A r t i c l e 211 § 2. H o w e v e r , it d id not e m e r g e exp l i c i t l y f rom A r t i c l e 222 

§§ 1 a n d 2 (1) of t h e C o d e t h a t , a t t h e i n v e s t i g a t i o n s t a g e , a p r o s e c u t o r o r t h e c o u r t 

c o m p e t e n t t o d e a l w i t h t h e c a s e h a d e a c h t i m e t o d e t e r m i n e t h e p o i n t u n t i l wh ich 

d e t e n t i o n s h o u l d l a s t . It w a s d e e m e d to be o b v i o u s t h a t , w h e n p r o l o n g i n g d e t e n t i o n a t 

t h e i n v e s t i g a t i o n s t a g e , b o t h t h e p r o s e c u t o r a n d t h e c o u r t c o m p e t e n t t o d e a l w i t h t h e 

c a s e h a d to d e t e r m i n e t h e t i m e u n t i l w h i c h d e t e n t i o n w a s to l as t u n d e r a g i v e n d e c i s i o n . 

It w a s t h e r e f o r e a s s u m e d t h a t t h e o b l i g a t i o n to d e t e r m i n e t h e p e r i o d of d e t e n t i o n a r o s e 

if a dec i s i on o n t h a t m a t t e r w a s g iven b e f o r e t h e e x p i r y of t h e m a x i m u m s t a t u t o r y t e r m s 

a p p l i c a b l e at a g iven s t a g e of t h e p r o c e e d i n g s . 

C o m p a r i n g t h e old l e g i s l a t i o n w i t h t h e p r e s e n t o n e l e a d s [ th i s C o u r t ] to t h e 

c o n c l u s i o n t h a t t h e l e g i s l a t o r , w h e n a m e n d i n g t h e C o d e in J u n e 1995, s i m p l y e x t e n d e d 

[ t h e s c o p e of] t h e r u l e s a p p l i c a b l e to c o n t i n u i n g a n d p r o l o n g i n g d e t e n t i o n on r e m a n d 

- w h i c h h a d p r e v i o u s l y a p p l i e d o n l y a t t h e i n v e s t i g a t i o n s t a g e - to t h e p h a s e of c o u r t 

p r o c e e d i n g s . 

B e f o r e t h e a m e n d m e n t , t h e l e g i s l a t i o n w a s b a s e d on t h e p r e c e p t t h a t a s u s p e c t s h o u l d 

no t be d e t a i n e d i n d e f i n i t e l y a s l o n g a s h i s c a s e w a s not b e i n g d e a l t w i t h by a n 

i n d e p e n d e n t c o u r t . N o w , t h e s t a r t i n g - p o i n t is t h a t a s u s p e c t ( a n d a n a c c u s e d ) s h o u l d 

n o t be d e t a i n e d i n d e f i n i t e l y a s l o n g a s a f i r s t - i n s t a n c e j u d g m e n t is not r e n d e r e d . 

U n d e r t he p r e v i o u s l e g i s l a t i o n t h e r e w a s n o n e e d to d e t e r m i n e t h e p e r i o d of d e t e n t i o n 

a f t e r a bill of i n d i c t m e n t h a d b e e n l o d g e d w i t h t h e c o u r t b e c a u s e a t t h i s po in t 

p r o c e e d i n g s r e a c h e d t h e p h a s e in w h i c h t h e r e w a s n o s t a t u t o r y t i m e - l i m i t [on th i s 

m e a s u r e ] . F o r th i s r e a s o n , t h e c o u r t c o n c e r n e d h a d no i n t e r e s t in [ k n o w i n g ] u n t i l w h e n 
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detention h a d b e e n p r o l o n g e d u n d e r t h e las t d e c i s i o n [ ; ] d e t e n t i o n cou ld c o n t i n u e 

b e c a u s e ' d e t e n t i o n of l i m i t e d d u r a t i o n ' h a d b e c o m e ' d e t e n t i o n of u n l i m i t e d d u r a t i o n ' . 

T h e r e w a s t h e r e f o r e on ly a n e e d to a s c e r t a i n w h e t h e r t h e r e w e r e g r o u n d s for c o n t i n u i n g 

d e t e n t i o n u n d e r A r t i c l e 2 1 3 of t h e C o d e . " 

32. In its f u r the r reso lu t ion (no. I K Z P 23/97) of 2 S e p t e m b e r 1997, t he 
S u p r e m e C o u r t conf i rmed t h a t : 

" I f t h e c a s e , in w h i c h d e t e n t i o n on r e m a n d h a d b e e n o r d e r e d , h a s b e e n r e f e r r e d t o a 

c o u r t w i t h a bil l of i n d i c t m e n t a n d t h e p e r i o d of d e t e n t i o n w h i c h h a d p r e v i o u s l y b e e n 

f ixed e x p i r e s , t h e c o u r t h a s a d u t y t o c o n s i d e r w h e t h e r d e t e n t i o n n e e d s t o be c o n t i n u e d 

a n d to give a n a p p r o p r i a t e dec i s i on on th i s m a t t e r . " 

Re fe r r ing to t he reso lu t ion of 6 F e b r u a r y 1997, it also s t r e s sed t h a t : 

" ... t h e ratio legis of t h e a m e n d m e n t s to c r i m i n a l l e g i s l a t i o n is b a s e d on t h e p r e c e p t 

t h a t a s u s p e c t ( a c c u s e d ) s h o u l d in no c a s e be d e t a i n e d i n d e f i n i t e l y u n t i l t h e f i rs t -

i n s t a n c e j u d g m e n t is r e n d e r e d in his c a s e ... 

I t s h o u l d be n o t e d t h a t , f rom t h e po in t of v iew of p r o c e d u r a l s a f e g u a r d s for a n 

a c c u s e d , w h a t is m a t e r i a l is n o t h o w long his d e t e n t i o n a t t h e i n v e s t i g a t i o n s t a g e h a s 

l a s t e d a n d h o w l o n g it h a s l a s t e d a t t h e s t a g e of t h e c o u r t p r o c e e d i n g s , b u t t h e t o t a l 

p e r i o d of his d e t e n t i o n a n d w h e t h e r h i s d e t e n t i o n a n d its l e n g t h a r e sub jec t to r ev i ew . 

If t h e r e is s u c h a r e v i e w a l t h e i n v e s t i g a t i o n s t a g e (Ar t i c l e 2 2 2 §§ 1 a n d 2 ) , t h e r e is n o 

r e a s o n w h y t h e r e s h o u l d not be o n e a l t h e s t a g e of t h e c o u r t p r o c e e d i n g s ..." 

33 . Ar t ic les 295 and 296 of t he Code of C r i m i n a l P r o c e d u r e of 1969, 
r e fe r r ing to t he formal r e q u i r e m e n t s for a bill of i n d i c t m e n t , s t i pu la t ed 
t h a t it should con ta in t he first n a m e and s u r n a m e of t he accused and 
in fo rmat ion as to w h e t h e r a p reven t ive m e a s u r e had been imposed on 
h im, a s t a t e m e n t of the offence wi th which he had been c h a r g e d , a 
de t a i l ed desc r ip t ion of t h e facts of t he case a long wi th a s t a t e m e n t of 
r easons for t he c h a r g e s , an indica t ion of the cour t c o m p e t e n t to deal wi th 
t he case and evidence on which the cha rges w e r e based . 

34. O n c e the bill of i n d i c t m e n t h a d been lodged wi th t he cour t , t he 
p re s iden t of t h e cour t ca r r i ed out p r e p a r a t i o n s for the m a i n t r ia l . 

Art ic le 299 § 1 (6) of t he Code of C r i m i n a l P r o c e d u r e provided: 

" I. The p r e s i d e n t of t h e c o u r t , ex officio o r a t t h e r e q u e s t of a p a r t y , s h a l l r e f e r t h e 

c a s e t o a c o u r t s e s s ion if h e finds t h a t i ts r e s o l u t i o n l ies b e y o n d his o w n c o m p e t e n c e , in 

p a r t i c u l a r : 

(6) w h e n t h e r e is a n e e d t o i s s u e a n o r d e r on a p r e v e n t i v e m e a s u r e . " 

35. However , a t the m a t e r i a l t i m e , accord ing to t he r e l evan t d o m e s t i c 
p rac t i ce in respect of d e t e n t i o n con t inu ing af ter t he last d e t e n t i o n o rde r 
had expi red a n d af ter a bill of i n d i c t m e n t h a d been lodged wi th a cour t , 
t he cou r t s did not m a k e use of t he p r o c e d u r e p resc r ibed by the above-
m e n t i o n e d provision as it was p r e s u m e d t h a t t he d e t e n t i o n con t inued 
solely due to t h e fact t h a t a bill of i n d i c t m e n t had b e e n lodged and , 
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t he re fo re , t h e r e was no n e e d to issue a s e p a r a t e decision p ro long ing the 
d e t e n t i o n . 

36. Also, a t t he t i m e , t he Code set out t h r e e different legal avenues 
w h e r e b y a d e t a i n e e could cha l l enge the lawfulness of his d e t e n t i o n : an 
a p p e a l to a cour t aga ins t a d e t e n t i o n o r d e r m a d e by a p rosecu to r ; 
p roceed ings in which cour t s e x a m i n e d r e q u e s t s for p ro longa t ion of 
d e t e n t i o n s u b m i t t e d by a p rosecu to r ; and p roceed ings r e l a t i n g to a 
d e t a i n e e ' s appl ica t ion for r e lease . 

37. As r e g a r d s t he last of t h e s e , Art ic le 214 of t he C o d e of C r i m i n a l 
P r o c e d u r e (in t he vers ion appl icable at the m a t e r i a l t ime) s t a t ed : 

"An a c c u s e d m a y a l a n y t i m e a p p l y to h a v e a p r e v e n t i v e m e a s u r e q u a s h e d o r a l t e r e d . 

S u c h a n a p p l i c a t i o n sha l l be d e c i d e d by t h e p r o s e c u t o r o r , a f t e r t h e bill of i n d i c t m e n t 

h a s b e e n l o d g e d , by t h e c o u r t c o m p e t e n t t o d e a l w i t h t h e c a s e , w i t h i n a p e r i o d no t 

e x c e e d i n g t h r e e d a y s . " 

No provision of the Code s t i pu l a t ed tha t exceed ing the t ime- l imi t laid 
down in t h a t Art ic le would have any legal conseq u en ce . 

38. T h e i n t e r p r e t a t i o n of enforceable decisions in c r imina l 
p roceed ings was a t the r e l evan t t i m e governed by the provisions of the 
C o d e of Execu t ion of C r i m i n a l S e n t e n c e s of 1969. 

39. Ar t ic le 14 of t h a t C o d e provided: 

" 1 . T h e a u t h o r i t y e x e c u t i n g a d e c i s i o n , a s wel l as e v e r y o n e w h o m s u c h a d e c i s i o n 

c o n c e r n s , m a y r e q u e s t t h e c o u r t w h i c h h a s d e a l t w i t h t h e c a s e t o r u l e o n a n y d o u b t s 

c o n c e r n i n g t h e e x e c u t i o n of t h a t d e c i s i o n o r t h e c a l c u l a t i o n of t h e p e n a l t y i m p o s e d . 

2 . E v e r y o n e w h o m t h e d e c i s i o n o n i n t e r p r e t a t i o n r e f e r r e d to in p a r a g r a p h 1 c o n c e r n s 

m a y a p p e a l a g a i n s t s u c h a d e c i s i o n . " 

40. Accord ing to Art ic le 205 of t he Code of Execu t ion of C r i m i n a l 
Sen t ences , provisions of t h e Code re fe r r ing to a "convicted p e r s o n " 
appl ied by ana logy to a " d e t a i n e e " . However , in the l ight of domes t i c 
p rac t i ce and legal theory , it was cons ide red doubtful w h e t h e r Ar t ic le 14 
of the C o d e appl ied to cases in which a pe r son d e t a i n e d on r e m a n d 
cha l l enged the lawfulness of his d e t e n t i o n since such a cha l l enge was 
no rma l ly e x a m i n e d in the p roceed ings p re sc r ibed by the Code of 
C r i m i n a l P r o c e d u r e (see p a r a g r a p h s 36-37 above) . 

4 1 . P roceed ings r e l a t i ng to a r eques t u n d e r Ar t ic le 14 of t h e Code of 
Execu t ion of C r i m i n a l S e n t e n c e s were des igned to ob ta in a n 
i n t e r p r e t a t i o n of a n enforceable decision which had not b e e n fo rmu la t ed 
wi th a d e q u a t e precis ion. T h e cour t which was called upon to i n t e r p r e t the 
decis ion in ques t i on was not c o m p e t e n t to a m e n d or s u p p l e m e n t i ts 
ope ra t ive p a r t (see t h e decis ion of t h e S u p r e m e C o u r t (no. VI K R N 
14/76) of 2 M a r c h 1976, O S N P G 1976/6/59) . T h a t be ing so, t he pe r son 
conce rned could not ob t a in his re lease by lodging a r e q u e s t u n d e r 
Art ic le 14 of t he C o d e . 
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T H E L A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 5 § 1 O F T H E C O N V E N T I O N 

42. T h e appl ican t s u b m i t t e d t h a t his d e t e n t i o n on r e m a n d , in so far as 
it had been effected u n d e r t he bill of i n d i c t m e n t a n d af ter t he expiry of the 
d e t e n t i o n o r d e r of 30 D e c e m b e r 1993, had not been " lawful" wi th in t he 
m e a n i n g of Ar t ic le 5 § 1 of t he Conven t ion , t he re levant p a r t of which 
s t a t e s : 

" 1 . E v e r y o n e h a s t h e r i g h t t o l i b e r l y a n d s e c u r i t y of p e r s o n . N o o n e sha l l he d e p r i v e d 
of h is l i be r t y save in t h e fo l lowing c a s e s a n d in a c c o r d a n c e w i t h a p r o c e d u r e p r e s c r i b e d 
by law: 

(c) t h e lawful a r r e s t o r d e t e n t i o n of a p e r s o n e l f c c t e d for t h e p u r p o s e of b r i n g i n g h i m 
b e f o r e t h e c o m p e t e n t l e g a l a u t h o r i t y o n r e a s o n a b l e s u s p i c i o n of h a v i n g c o m m i t t e d a n 
offence o r w h e n it is r e a s o n a b l y c o n s i d e r e d n e c e s s a r y t o p r e v e n t h i s c o m m i t t i n g a n 
offence o r f l ee ing a f t e r h a v i n g d o n e so ; 

43 . T h e app l ican t a g r e e d in s u b s t a n c e wi th t he C o m m i s s i o n ' s view 
t h a t his d e t e n t i o n had not b e e n " lawful" since it had not b e e n based on a 
" law" of a d e q u a t e foreseeabi l i ty bu t on a p rac t i ce which had been en t i re ly 
u n s u p p o r t e d by any legislat ive provision or case-law, and had moreove r 
a r i sen to fill a s t a t u t o r y l acuna . T h a t p rac t i ce could, t he re fo re , n e i t h e r 
rep lace or be equa l to a " law", nor fulfil the r e q u i r e m e n t of 
" foreseeabi l i ty" of a " l aw" (see p a r a g r a p h 63 of t he C o m m i s s i o n ' s r e p o r t ) . 

44 . T h e app l i can t f u r t h e r a r g u e d t h a t a t t h e m a t e r i a l t i m e t h e r e h a d 
b e e n no legal provision s t a t i n g t h a t the fact of lodging a bill of i n d i c t m e n t 
had the effect of p ro long ing - indefini tely - d e t e n t i o n o r d e r e d at t he 
inves t iga t ion s t age . In his opinion, n o t h i n g had absolved the a u t h o r i t i e s 
from the i r d u t y to m a k e an a p p r o p r i a t e ru l ing on w h e t h e r his d e t e n t i o n 
should con t inue beyond the per iod fixed in the Lodz Reg iona l C o u r t ' s 
decis ion p ro long ing his d e t e n t i o n un t i l 31 J a n u a r y 1994. 

45 . O n this poin t , the app l i can t a s s e r t e d t h a t Polish law had r e q u i r e d 
t he cour t s to apply Art ic le 299 § 1 (6) of t he Code of C r i m i n a l P r o c e d u r e of 
1969 and , t he re fo re , t he P r e s i d e n t of t he Lodz Regiona l C o u r t had been 
obl iged u n d e r t h a t provision to refer his case to the cour t session so t h a t 
the appl ican t could ob t a in a decis ion on the lawfulness of his con t inued 
d e t e n t i o n . 

46. T h e G o v e r n m e n t did not deny t h a t t he app l i can t ' s d e t e n t i o n , in so 
far as it had been con t i nued u n d e r the bill of i n d i c t m e n t , had not been 
based on any legal provision bu t on p rac t i ce , a p rac t i ce which they called 
"p lac ing a d e t a i n e e a t t he d isposal of a cour t " . T h e y a g r e e d t h a t at the 
m a t e r i a l t i m e it had indeed been a ques t i on of c o m m o n p rac t i ce , a r i s ing 
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ou t of the absence of any precisely fo rmu la t ed provision, t h a t , a f te r t he 
lodging of a bill of i n d i c t m e n t wi th t he cour t c o m p e t e n t to dea l wi th t he 
case , t h a t cour t h a d not been obl iged to give, of its own mot ion , any fu r the r 
decis ion as to w h e t h e r t he per iod of d e t e n t i o n fixed at the inves t iga t ion 
s t age should be p ro longed . 

47. T h e G o v e r n m e n t added , however , t ha t t h e a m e n d m e n t s to Polish 
c r imina l legis lat ion, i n t roduced by the Law of 29 J u n e 1995 which c a m e 
in to force on 4 Augus t 1996, h a d pu t a n end to t h a t p rac t i ce . Following 
the S u p r e m e C o u r t ' s r eso lu t ions (see p a r a g r a p h s 31-32 above) it had 
b e e n rep laced by t h e new prac t i ce of r e fe r r ing each case in which a 
d e t e n t i o n o rde r m a d e a t t he inves t iga t ion s t age h a d exp i red to a cour t 
session for t he pu rpose of m a k i n g a fresh ru l ing on w h e t h e r d e t e n t i o n 
should c o n t i n u e . 

48 . T h e G o v e r n m e n t acknowledged t h a t t he app l i can t ' s d e t e n t i o n had 
been con t i nued a f te r 31 J a n u a r y 1994 wi thou t an a d e q u a t e judic ia l 
decision be ing given on the p ro longa t ion of this m e a s u r e . In tha t con tex t , 
t hey neve r the l e s s s t r e s sed t h a t such a s i tua t ion h a d compl ied wi th t he 
subs t an t ive and p rocedu ra l provisions of Polish law a n d tha t the re levant 
provisions had been accessible to t he app l i can t , sufficiently precise and 
foreseeable . T h e G o v e r n m e n t neve r the l e s s conceded tha t those 
provisions had not been specific e n o u g h and t hus had b r o u g h t abou t t he 
prac t ice c o m p l a i n e d of. 

49 . Last ly , t he G o v e r n m e n t s t a t e d t h a t thev abs t a ined from m a k i n g 
t he i r own a s s e s s m e n t of the lawfulness of the app l i can t ' s d e t e n t i o n and 
asked the C o u r t to rule on w h e t h e r t he p rac t i ce in issue had been 
c o m p a t i b l e wi th t he r e q u i r e m e n t s of Art ic le 5 § 1 of t he Conven t ion . 

50. T h e C o u r t r e i t e r a t e s t h a t t he express ions "lawful" and "in 
accordance wi th a p r o c e d u r e p resc r ibed by law" in Art ic le 5 § 1 
essent ia l ly refer back to na t iona l law a n d s t a t e t he ob l iga t ion to conform 
to t he subs t an t ive a n d p rocedu ra l ru les thereof. Whi l e it is no rma l ly in the 
first place for t he na t iona l a u t h o r i t i e s , notably t he cou r t s , to i n t e r p r e t and 
apply d o m e s t i c law, it is o the rwise in re la t ion to cases w h e r e , as u n d e r 
Art ic le 5 § 1, fai lure to comply wi th t h a t law en ta i l s a b r e a c h of the 
Conven t ion . In such cases t he C o u r t can a n d shou ld exercise a ce r t a in 
power to review w h e t h e r na t i ona l law has been observed (see, a m o n g 
o t h e r au tho r i t i e s , Douiyeb v. the Netherlands [ G C ] , no. 31464/96, §§ 44-45, 
4 A u g u s t 1999, u n r e p o r t e d ) . 

5 1 . However , t he " lawfulness" of d e t e n t i o n u n d e r d o m e s t i c law is the 
p r i m a r y bu t not always a decisive e l e m e n t . T h e C o u r t mus t in addi t ion be 
satisfied t h a t d e t e n t i o n d u r i n g t h e per iod u n d e r cons ide ra t ion was 
c o m p a t i b l e wi th t he purpose of Art ic le 5 § 1, which is to p reven t persons 
from be ing depr ived of the i r l iber ty in a n a r b i t r a r y fashion. T h e Cour t 
m u s t moreove r a sce r t a in w h e t h e r d o m e s t i c law itself is in conformity 
wi th t he C o n v e n t i o n , inc lud ing the g e n e r a l p r inc ip les exp res sed or 
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impl ied t h e r e i n (see, a m o n g m a n y o t h e r a u t h o r i t i e s , the W i n t e r w e r p v. t he 
N e t h e r l a n d s j u d g m e n t of 24 O c t o b e r 1979, Ser ies A no. 33 , pp . 19-20, § 4 5 , 
and the E r k a l o v. t he N e t h e r l a n d s j u d g m e n t of 2 S e p t e m b e r 1998, Reports 
of Judgments and Decisions 1998-VI, p . 2477, § 52) . 

52. O n this last point , the C o u r t s t r e s ses t h a t w h e r e dep r iva t ion of 
l iber ty is c o n c e r n e d it is pa r t i cu la r ly i m p o r t a n t t h a t the g e n e r a l pr inc ip le 
of legal c e r t a i n t y be satisfied. It is t he re fo re essen t ia l t h a t t he condi t ions 
for dep r iva t i on of l iber ty u n d e r d o m e s t i c law be clear ly def ined a n d t h a t 
t he law itself be foreseeable in its app l ica t ion , so t h a t it m e e t s t h e 
s t a n d a r d of " lawfulness" set by t he C o n v e n t i o n , a s t a n d a r d which 
r equ i r e s t h a t all law be sufficiently precise to allow the pe r son - if need 
be , wi th a p p r o p r i a t e advice - to foresee, to a d e g r e e t h a t is r e a sonab l e in 
t he c i r c u m s t a n c e s , t he consequences which a given ac t ion m a y en ta i l (see 
t h e S tee l a n d O t h e r s v. t h e U n i t e d K i n g d o m j u d g m e n t of 23 S e p t e m b e r 
1998, Reports 1998-VII, p . 2735, § 54). 

53 . T u r n i n g to the c i r c u m s t a n c e s of t he p r e s e n t case , t he C o u r t no tes 
tha t the p a r t i e s ag r ee t h a t b e t w e e n the d a t e of expiry of t he d e t e n t i o n 
o rde r of 30 D e c e m b e r 1993 - n a m e l y 31 J a n u a r y 1994 - a n d the Todz 
Reg iona l C o u r t ' s s u b s e q u e n t decis ion of 24 M a y 1994 on the app l i can t ' s 
r e l ease , t h e r e h a d been no jud ic i a l decis ion a u t h o r i s i n g the app l i can t ' s 
d e t e n t i o n . It is also c o m m o n g r o u n d t h a t d u r i n g this t i m e the app l ican t 
was kept in d e t e n t i o n solely on the basis of t he fact t h a t a bill of 
i n d i c t m e n t h a d in t he m e a n t i m e been lodged wi th t he cour t c o m p e t e n t 
to deal wi th his case . 

54. T h e C o u r t observes t h a t t he d o m e s t i c p rac t i ce of keep ing a pe r son 
in d e t e n t i o n u n d e r a bill of i n d i c t m e n t was not based on any specific 
legislat ive provision or case- law bu t , as the C o m m i s s i o n had found a n d 
the p a r t i e s acknowledged before t he C o u r t , s t e m m e d from the fact t h a t 
Polish c r imina l legis la t ion at the m a t e r i a l t i m e lacked c lear ru les 
gove rn ing the s i tua t ion of a d e t a i n e e in cour t p roceed ings , af ter t h e 
expiry of t he t e r m of his d e t e n t i o n fixed in t h e last d e t e n t i o n o r d e r m a d e 
at the inves t iga t ion s tage . 

55. Aga ins t this backg round , t he C o u r t cons iders , first, t h a t t he 
re levan t Polish c r imina l legis la t ion, by r eason of the absence of any 
precise provis ions laying down w h e t h e r - a n d if so, u n d e r w h a t condi t ions 
- d e t e n t i o n o r d e r e d for a l imi ted per iod at t he inves t iga t ion s t age could 
p rope r ly be p ro longed a t t he s t age of t h e cour t p roceed ings , does no t 
satisfy t he tes t of " foreseeabi l i ty" of a " law" for t h e pu rposes of Art ic le 5 
§ 1 of the Conven t ion . 

56. Secondly, t he C o u r t cons iders t h a t t h e prac t ice which developed in 
r e sponse to t he s t a t u t o r y l acuna , w h e r e b y a pe r son is d e t a i n e d for a n 
un l imi t ed a n d u n p r e d i c t a b l e t i m e a n d w i thou t his d e t e n t i o n be ing based 
on a conc re t e legal provision or on any jud i c i a l decis ion is in i tself c o n t r a r y 
to the pr inc ip le of legal ce r t a in ty , a pr inciple which is impl ied in t he 
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Conven t i on and which c o n s t i t u t e s one of t he basic e l e m e n t s of the rule of 
law. 

57. In t h a t con tex t t he C o u r t also s t resses t h a t , for t he purposes of 
Art ic le 5 § 1 of t he Conven t ion , d e t e n t i o n which e x t e n d s over a per iod of 
several m o n t h s and which has not been o r d e r e d by a cour t or by a j u d g e or 
any o t h e r pe r son "au tho r i s ed ... to exerc ise jud ic ia l power" canno t be 
cons ide red " lawful" in the sense of t ha t provision. Whi l e this 
r e q u i r e m e n t is not explicit ly s t i pu la t ed in Art ic le 5 § 1, it can be inferred 
from Art ic le 5 r ead as a whole , in pa r t i cu l a r t he word ing in p a r a g r a p h 1 (c) 
("for t he pu rpose of b r ing ing h im before t h e c o m p e t e n t legal au tho r i ty" ) 
a n d p a r a g r a p h 3 ("shall be b r o u g h t p r o m p t l y before a j u d g e or o the r 
officer a u t h o r i s e d by law to exerc i se jud ic ia l power" ) . In add i t i on , t he 
h a b e a s corpus g u a r a n t e e con t a ined in Art ic le 5 § 4 fu r the r s u p p o r t s t h e 
view t h a t d e t e n t i o n which is p ro longed beyond the ini t ia l per iod foreseen 
in p a r a g r a p h 3 necess i t a t e s " judic ia l" i n t e rven t ion as a sa feguard aga ins t 
a r b i t r a r i n e s s . In the C o u r t ' s opinion, t he p ro t ec t i on afforded by Art icle 5 
§ 1 aga ins t a r b i t r a r y dep r iva t ions of l iber ty would be ser iously 
u n d e r m i n e d if a pe r son could be d e t a i n e d by execut ive o r d e r a lone 
following a m e r e a p p e a r a n c e before t he jud ic ia l a u t h o r i t i e s r e fe r red to in 
p a r a g r a p h 3 of Art ic le 5. 

58. In conclusion and on the facts of t he p r e s e n t case , the C o u r t 
cons iders t h a t t h e app l i can t ' s d e t e n t i o n was not " lawful" wi th in t he 
m e a n i n g of Art ic le 5 § 1 of the Conven t ion . C o n s e q u e n t l y , t he re has been 
a b r e a c h of t h a t provision. 

II. ALLEGED V I O L A T I O N O F A R T I C L E 5 § 4 O F T H E C O N V E N T I O N 

59. T h e app l i can t also compla ined t h a t t he Polish cour t s had failed to 
e x a m i n e "speedi ly" the lawfulness of his d e t e n t i o n u n d e r t he bill of 
i n d i c t m e n t in violat ion of Ar t ic le 5 § 4 of t h e C o n v e n t i o n , which s t a tes : 

" E v e r y o n e w h o is d e p r i v e d o t i t i s l i b e r t y by a r r e s t o r d e t e n t i o n s h a l l b e e n t i t l e d t o t a k e 

p r o c e e d i n g s by w h i c h t h e l a w f u l n e s s of h is d e t e n t i o n s h a l l be d e c i d e d s p e e d i l y by a c o u r t 

a n d his r e l e a s e o r d e r e d if t h e d e t e n t i o n is not l awfu l . " 

60. T h e app l ican t firstly r e f e r r ed to his a p p e a l of 7 J a n u a r y 1994, 
w h e r e b y he h a d c o n t e s t e d t he lawfulness of the p ro longa t ion of his 
d e t e n t i o n u n d e r the o rde r m a d e by t h e Lodz Regiona l C o u r t on 
30 D e c e m b e r 1993. H e s u b m i t t e d t h a t this a p p e a l , af ter be ing 
— unjust if iably — cons ide red to be an app l ica t ion for re lease a n d re fer red 
by the C o u r t of A p p e a l to the cour t of first i n s t ance on 1 F e b r u a r y 1994, 
had never s u b s e q u e n t l y been e x a m i n e d by the r e l evan t c o u r t s . Th i s failure 
r e su l t ed in t he app l i can t ' s hav ing b e e n depr ived of any oppo r tun i t y to 
cha l l enge t h a t o rde r . 
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6 1 . T h e app l ican t m a i n t a i n e d , secondly, t h a t t he m a n n e r in which the 
cour t s had dea l t wi th his two fu r the r app l ica t ions for r e l ease , d a t e d 
7 F e b r u a r y a n d 28 M a r c h 1994 respect ively, was i ncompa t ib l e wi th t he 
not ion of " s p e e d i n e s s " laid down in Art ic le 5 § 4. H e s t ressed t h a t , u n d e r 
t he t e r m s of Ar t ic le 214 of the C o d e of C r i m i n a l P r o c e d u r e , t he cour t s 
were obl iged to give a ru l ing on his r e q u e s t s wi th in a per iod not 
exceed ing t h r e e days. Yet a per iod of near ly five m o n t h s in respec t of t he 
first app l ica t ion a n d m o r e t h a n t h r e e m o n t h s in respec t of t h e second h a d 
e lapsed before , on 5 J u l y 1994, the cour t s r e a c h e d the final decis ion on the 
lawfulness of his d e t e n t i o n . 

62. T h e app l i can t also s u b m i t t e d t h a t t he fact t h a t he had asked the 
a u t h o r i t i e s to re lease h im in view of his b a d s t a t e of h e a l t h could not be 
held aga ins t h im since the pr inc ipa l r eason for which those p roceed ings 
had las ted so long had been a lack of efficiency and coord ina t ion on t h e 
p a r t of t he a u t h o r i t i e s . Th i s had been d e m o n s t r a t e d , in pa r t i cu l a r , by the i r 
ineffective efforts to ob ta in medica l evidence . 

63 . Final ly, t he app l ican t , as he h a d a l r eady done before the 
C o m m i s s i o n , a s s e r t e d t h a t his r ight to have a speedy review of t h e 
lawfulness of his d e t e n t i o n had been v io la ted also on account of the 
excessive l eng th of the p roceed ings i n s t i t u t e d by h im u n d e r Art ic le 14 
of the Code of Execu t ion of C r i m i n a l S e n t e n c e s . T h o s e p roceed ings , 
i n s t i t u t ed by his app l ica t ion of 16 F e b r u a r y 1994, h a d come to a n end 
as la te as 21 D e c e m b e r 1994, t h a t is, a f ter a lapse of m o r e t h a n t en 
m o n t h s . 

64. T h e G o v e r n m e n t cons ide red t h a t the " s p e e d i n e s s " of t he 
p roceed ings r e l a t i ng to the lawfulness of the app l i can t ' s d e t e n t i o n was 
r ea sonab le . Re fe r r i ng to t he p roceed ings in i t i a t ed by M r Baranowski ' s 
app l ica t ions for r e l ease , t hey cons ide red t h a t t he need to ob ta in medica l 
evidence c o n c e r n i n g the s t a t e of t he app l i can t ' s hea l t h had jus t i f ied a 
ce r t a in de lay in the p roceed ings . 

65 . T h e y a r g u e d t h a t the Eodz Regiona l C o u r t had c o m m e n c e d the 
e x a m i n a t i o n of t h e first r e q u e s t as ear ly as t h e d a y a f te r it had b e e n 
s u b m i t t e d a n d t h a t , subsequen t ly , it had on five occasions ad journed t h e 
e x a m i n a t i o n of t he r e l evan t app l ica t ions because evidence from t h r e e 
e x p e r t s had h a d to be t a k e n . In add i t ion , t he cour t had been obl iged, 
u n d e r Art ic le 218 of the Code of C r i m i n a l P r o c e d u r e , to es tabl i sh 
w h e t h e r t he app l i can t ' s d e t e n t i o n would not ser iously j e o p a r d i s e his life 
or hea l th . T h e s e cons ide ra t ions h a d d i c t a t ed t h a t the app l i can t ' s hea l t h 
be e x a m i n e d wi th special d i l igence . 

66. Re fe r r i ng to the app l i can t ' s a p p e a l of 7 J a n u a r y 1994, t he 
G o v e r n m e n t taci t ly acknowledged t h a t th is a p p e a l had not , as such, 
b e e n e x a m i n e d by t h e a u t h o r i t i e s . T h e y did, however , cha l l enge t h e 
C o m m i s s i o n ' s opin ion on the ques t i on of w h e n the a p p e a l was 
"judicially d e t e r m i n e d " , s u b m i t t i n g t h a t t he re levan t d a t e had not b e e n 
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5 J u l y 1994, as the C o m m i s s i o n had found, bu t 24 May 1994, the da t e of 
the f i r s t - ins tance decision on the app l ica t ions for re lease r e fe r red to 
above. 

67. In conclus ion , t he G o v e r n m e n t invi ted t he C o u r t to hold, con t r a ry 
to t h e C o m m i s s i o n ' s f inding, t h a t in t he p r e s e n t case t h e r e h a d been no 
violat ion of Ar t ic le 5 § 4 of t he Conven t i on . 

68. T h e C o u r t recal ls t ha t Art ic le 5 § 4 , in g u a r a n t e e i n g to persons 
a r r e s t e d or d e t a i n e d a r ight to i n s t i t u t e p roceed ings to cha l l enge t h e 
lawfulness of the i r depr iva t ion of l iberty, also p roc la ims the i r r ight , 
following the i n s t i t u t i on of such p roceed ings , to a speedy judic ia l decision 
conce rn ing the lawfulness of d e t e n t i o n and o r d e r i n g its t e r m i n a t i o n if it 
proves unlawful (see, for i n s t ance , Musial v. Poland [ G C ] , no . 24557/94, 
§ 4 3 , E C H R 1999-11). 

69. In t h e p r e s e n t case , t h e C o u r t observes at t he o u t s e t t h a t t he 
app l i can t , a p a r t from advanc ing a r g u m e n t s conce rn ing the conduct of 
t he p roceed ings i n s t i t u t e d by his appea l a n d r e q u e s t s for r e l ease , also 
a t t a c h e d i m p o r t a n c e to t he p roceed ings which he had set in mot ion 
u n d e r Art ic le 14 of t he Code of Execu t ion of C r i m i n a l Sen t ences . T h e 
C o m m i s s i o n , in its r epo r t , did not express any op in ion on this m a t t e r . 
N o r did t h e G o v e r n m e n t a d d u c e any re levant a r g u m e n t s in the i r 
m e m o r i a l . Howeve r t he C o u r t , no t ing t h a t t he only p u r p o s e of t he 
p roceed ings in ques t i on was to ob ta in an i n t e r p r e t a t i o n of a n enforceable 
decis ion given in c r imina l p roceed ings , not to secure r e l ease from 
d e t e n t i o n , finds t h a t these p roceed ings do not fall w i th in t h e scope of 
Art ic le 5 § 4 of t h e Conven t i on . 

70. T h e C o u r t m u s t nex t d e t e r m i n e w h e t h e r , in view of t he d u r a t i o n of 
t he p roceed ings r e l a t i ng to t he app l i can t ' s r e q u e s t s for re lease a n d given 
the way in which his a p p e a l of 7 J a n u a r y 1994 was h a n d l e d , t he app l i can t ' s 
r ight to ob t a in a " speedy" decision on the lawfulness of his d e t e n t i o n was 
r e spec ted . 

71 . In t h a t r ega rd , the C o u r t observes t h a t t h e p roceed ings r e l a t ing to 
the first app l i ca t ion for re lease las ted from 7 F e b r u a r y to 5 J u l y 1994, t ha t 
is a p p r o x i m a t e l y five m o n t h s . T h e p roceed ings r e l a t i n g to t he second 
s t a r t e d on 28 M a r c h 1994 a n d r a n concur ren t ly , l a s t ing a l i t t le m o r e t h a n 
t h r e e m o n t h s . 

72. T h e C o u r t accep t s t h a t the complex i ty of med ica l issues involved 
in a n e x a m i n a t i o n of an app l ica t ion for r e l ease can be a factor which may 
be t a k e n in to accoun t w h e n assess ing compl i ance wi th t he r e q u i r e m e n t of 
" s p e e d i n e s s " laid down in Ar t ic le 5 § 4. It does not m e a n , however , t h a t t he 
complex i ty of a medica l doss ier - even excep t iona l - absolves t he na t iona l 
a u t h o r i t i e s f rom the i r essen t ia l ob l iga t ions u n d e r th is provision (see, 
mutatis mutandis, Musial, ibid., § 47) . 

73. In t h a t con tex t , t he C o u r t observes t h a t it took the Lodz Reg iona l 
C o u r t some six weeks to ob ta in a r epo r t from a cardiologis t and a fu r the r 
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m o n t h to ob ta in evidence from a neurologis t a n d a psychia t r i s t . T h e n the 
cour t n e e d e d yet a n o t h e r m o n t h to ob ta in o t h e r - unspecif ied - evidence 
(see p a r a g r a p h s 16-18 above) . T h o s e r a t h e r l e n g t h y in te rva ls b e t w e e n the 
respect ive decis ions to t ake evidence do not a p p e a r to be cons i s ten t wi th 
"special d i l igence" in t he conduct of t he p roceed ings , r e fe r red to by the 
G o v e r n m e n t in t he i r m e m o r i a l . T h e C o u r t is not , t he re fo re , convinced by 
the G o v e r n m e n t ' s a r g u m e n t tha t t he need to o b t a i n medica l evidence can 
expla in t he overal l l eng th of t he p roceed ings . Accordingly, it finds t h a t 
these p roceed ings were not c o n d u c t e d "speedi ly" , as r e q u i r e d by 
Art ic le 5 § 4. 

74. Last ly, the C o u r t has cons ide red the issue of t he app l i can t ' s appea l 
of 7 J a n u a r y 1994, which he h a d lodged aga ins t the o rde r of 30 D e c e m b e r 
1993 a n d in which he had con t e s t ed t he lawfulness of t he p ro longa t ion of 
his d e t e n t i o n . It no tes t h a t it is u n d i s p u t e d t h a t t he a u t h o r i t i e s , of the i r 
own mot ion , d e e m e d the appea l to be a n app l i ca t ion for re lease but never 
e x a m i n e d it e i t h e r as such or u n d e r any o t h e r head . It fu r the r notes t h a t 
t h e only poin t in issue is w h e t h e r , and if so w h e n , t he appea l can be 
cons ide red to have been judicially d e t e r m i n e d . 

75. O n this point t he C o u r t no tes tha t in fact the app l i can t ' s appea l 
was not e x a m i n e d . However , in this respec t it cons iders t h a t all t he 
issues conce rn ing the lawfulness of t he app l i can t ' s d e t e n t i o n w e r e , in 
effect, d e t e r m i n e d by the Lodz C o u r t of A p p e a l in its decision of 5 J u l y 
1994. It is t he re fo re of the view t h a t this decis ion can be seen as having 
add res sed the a r g u m e n t s m a d e by the app l ican t in his appea l of 7 J a n u a r y 
1994. 

76. C o n s e q u e n t l y , t h e C o u r t finds t h a t , for t h e p u r p o s e s of Ar t ic le 5 
§ 4, t he d e t e r m i n a t i o n of the lawfulness of the p ro longa t ion of the 
app l i can t ' s d e t e n t i o n unt i l 31 J a n u a r y 1994 las ted from 7 J a n u a r y to 
5 J u l y 1994, t h a t is, nea r ly six m o n t h s . It cons iders t h a t such a long delay, 
which r e s u l t e d in t he app l i can t ' s appea l be ing of no legal or prac t ica l 
effect, a m o u n t e d to a den ia l of t he app l i can t ' s r ight " to t ake p roceed ings 
by which the lawfulness of his d e t e n t i o n shall be dec ided speedi ly" . 

77. In conclusion, t he C o u r t holds tha t in the p r e s e n t case t h e r e has 
been a violat ion of Art ic le 5 § 4 of t he Conven t ion . 

III. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

78. Art ic le 41 of t he Conven t ion provides : 

" I f t h e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows on ly 

p a r t i a l r e p a r a t i o n to be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n to 

t h e i n j u r e d p a r t y . " 
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A. D a m a g e 

79. T h e app l ican t c la imed the s u m of 8,000,000 zlotys (PLN) in 
c o m p e n s a t i o n for bo th m o r a l suffer ing and loss of e a r n i n g s and 
o p p o r t u n i t i e s caused by his d e t e n t i o n . 

80. T h e G o v e r n m e n t cons ide red t h a t the s u m in ques t i on was 
e x o r b i t a n t . T h e y asked the C o u r t to ru le t h a t a finding of a violat ion 
c o n s t i t u t e d sufficient j u s t sa t is fact ion. In t h e a l t e rna t ive , they invi ted the 
C o u r t to assess t he a m o u n t of ju s t sa t is fact ion on the basis of its case- law 
in s imi la r cases and having r e g a r d to na t i ona l economic c i r c u m s t a n c e s . 

8 1 . T h e C o u r t cons iders t h a t t h e r e is no causa l link be tween the 
b r e a c h e s es tab l i shed a n d t h e a l leged pecun ia ry d a m a g e . C o n s e q u e n t l y , it 
sees no r eason to award the appl ican t any s u m u n d e r t h a t h e a d . 

82. O n the o t h e r h a n d , t h e C o u r t finds t h a t t he app l ican t has cer ta in ly 
suffered non -pecun ia ry d a m a g e , a d a m a g e which is not sufficiently 
c o m p e n s a t e d by the f inding of a violat ion. M a k i n g its a s s e s s m e n t on an 
e q u i t a b l e basis , the C o u r t awards the appl ican t P L N 30,000 u n d e r this 
head . 

B. C o s t s a n d e x p e n s e s 

83. T h e appl ican t also c l a imed PLN 18,000 by way of legal costs and 
expenses i ncu r r ed in connec t ion wi th t he p roceed ings before t he Co u r t . 

84. T h e G o v e r n m e n t invi ted t he C o u r t to m a k e an award , if any, only 
in so far as t h e costs a n d expenses c l a i m e d were ac tua l ly and necessar i ly 
incu r red a n d were r ea sonab l e as to t he q u a n t u m . 

85. Apply ing the c r i t e r i a laid down in its case- law (see, for in s t ance , 
Ozturk v. Turkey [ G C ] , no. 22479/93 , § 83, E C H R 1999-VI) a n d m a k i n g its 
a s s e s s m e n t on an equ i t ab l e basis , t he C o u r t cons iders it r e a sonab l e to 
award t he app l ican t P L N 10,000 for his costs and expenses , t o g e t h e r wi th 
any v a l u e - a d d e d tax t h a t m a y be c h a r g e a b l e . 

C. D e f a u l t i n t e r e s t 

86. Accord ing to t he in fo rma t ion avai lable to the C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t appl icable in Po land at t he d a t e of adop t ion of t he p re sen t 
j u d g m e n t is 2 1 % pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n a v io la t ion of Art ic le 5 § 1 of t he Conven t ion ; 

2. Holds t h a t t h e r e has been a violat ion of Art ic le 5 § 4 of t he Conven t ion ; 
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3. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s , the following a m o u n t s : 

(i) by way of c o m p e n s a t i o n for non-pecun ia ry d a m a g e , P L N 30,000 
( th i r ty t h o u s a n d zlotys); 
(ii) for costs and expenses , P L N 10,000 ( ten t h o u s a n d zlotys) 
t o g e t h e r wi th any va lue -added t ax t h a t m a y be c h a r g e a b l e ; 

(b) t h a t s imple i n t e r e s t at a n a n n u a l r a t e of 2 1 % shall be payable on 
t he se s u m s from the expiry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s unt i l 
s e t t l e m e n t ; 

4. Dismisses t he r e m a i n d e r of the app l i can t ' s c la im for j u s t sat isfact ion. 

D o n e in Engl ish , a n d del ivered a t a publ ic h e a r i n g in t he H u m a n Righ t s 
Bui ld ing , S t r a s b o u r g , on 28 M a r c h 2000. 

Michae l O'BOYLE 
R e g i s t r a r 

E l i sabe th PALM 
Pre s iden t 
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SOMMAIRE' 

Décis ion de prolonger une détention provisoire fondée sur une pratique 
dépourvue de base légale 
Durée de l'examen des demandes de libération présentées par un individu 
en détention provisoire 

Article 5 § 1 

Détention régulière - Décision de prolonger une détention provisoire fondée sur une pratique 
dépourvue de base légale - Prévisibilité - Sécurité juridique - Exigence implicite que 
le maintien en détention soit ordonné par un tribunal ou un juge 

Article 5 § 4 

Contrôle de la légalité de la détention - Diligence du contrôle - Durée de l'examen des demandes 
de libération présentées par un individu en détention provisoire - Complexité des questions 
médicales enjeu - Obligation des autorités de garantir un contrôle à bref délai de la légalité de 
la détention indépendamment de la complexité des questions médicales en jeu 

* 
* * 

En juin 1993, le requérant fut arrêté et inculpé d'escroquerie. Sa détention 
provisoire, ordonnée par le procureur régional, fut prorogée à deux reprises par 
le tribunal régional, la seconde fois jusqu 'au 31 janvier 1994. Le 7 janvier 1994, le 
requérant fit appel de cette décision. Le tribunal régional déféra le recours à la 
cour d'appel, laquelle décida qu'il fallait y voir une demande de libération. En 
effet, l'acte d'accusation avait été déposé dans l'intervalle, ce qui, conformément 
à la pratique alors en vigueur, constituait une base suffisante pour maintenir 
l'intéressé en détention, sans qu'une autre décision soit nécessaire. La cour 
d'appel renvoya donc l'affaire au tribunal régional qui, toutefois, n'examina le 
recours ni en tant que demande de libération ni sous une autre qualification. 
Le 7 février 1994, le requérant présenta une demande de libération, arguant 
notamment de son mauvais état de santé. Le tribunal régional ajourna par deux 
fois l 'examen de la demande, ordonnant l'élaboration de rapports médicaux. Le 
28 mars 1994, le requérant demanda une nouvelle fois à être libéré. Le 
24 mai 1994, après plusieurs autres ajournements, le tribunal régional opposa un 
refus aux deux demandes de libération. La cour d'appel rejeta l'appel formé par le 
requérant contre cette décision. 

1. Article 5 § 1 : entre la date d'expiration de l'ordonnance de mise en détention, 
c'est-à-dire le 31 janvier 1994, et la décision prise le 24 mai 1994 par le tribunal 
régional, il n'y a pas eu de décision judiciaire légitimant l'incarcération du 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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requérant. Pendant cette période, celui-ci a été maintenu en détention au seul 
motif qu'un acte d'accusation avait été déposé dans l'intervalle. Cette pratique 
ne se fondait sur aucune disposition législative ou jurisprudence spécifique, mais 
résultait du fait que le droit pénal polonais ne prévoyait alors aucune règle précise 
pour régir la situation d'un détenu pendant la procédure judiciaire, après 
l'expiration de la période d'incarcération fixée dans la dernière ordonnance de 
mise en détention rendue au stade de l 'enquête. Dès lors, la législation pénale 
pertinente ne satisfaisait pas au critère de «prévisibilité». En outre, la pratique 
selon laquelle une personne peut être détenue pour une période indéterminée et 
imprévisible sans que la détention se fonde sur une disposition légale concrète ou 
sur une décision judiciaire est en soi contraire au principe de la sécurité juridique. 
Une détention qui s'étend sur une période de plusieurs mois et qui n'a pas été 
ordonnée par un tribunal ou un juge, ni par une autre personne habilitée à 
exercer des fonctions judiciaires, ne saurait être considérée comme «régulière» 
au sens de l'article 5 § 1. Si cette exigence n'est pas explicitement formulée à 
l'article 5 § 1, elle peut se déduire de l'article 5 pris dans sa globalité, en 
particulier du libellé des paragraphes 3 et 4. La protection offerte par l'article 5 § 1 
contre les privations de liberté arbitraires serait gravement compromise si une 
personne pouvait être détenue uniquement sur décision du procureur à la suite 
d'une simple comparution devant l'autorité judiciaire visée au paragraphe 3 de 
l'article 5. Dès lors, la détention du requérant n'était pas régulière. 
Conclusion: violation (unanimité). 

2. Article 5 § 4 : la procédure relative à la première demande de libération a duré 
du 7 février au 5 juillet 1994, soit environ cinq mois. L'instance portant sur la 
seconde demande a commencé le 28 mars 1994 et s'est également achevée le 
5 juillet 1994, soit une durée d'un peu plus de trois mois. Si la complexité des 
questions médicales en jeu peut entrer en ligne de compte lorsqu'il s'agit 
d'apprécier le respect de l'exigence du «contrôle à bref délai», elle ne saurait 
dispenser les autorités nationales de se conformer à leurs obligations essentielles 
au regard de cette disposition. Les intervalles relativement longs entre les 
différentes décisions visant à recueillir des éléments de preuve ne semblent pas 
dénoter une «diligence particulière» dans la conduite de l 'instance; la nécessité 
d'obtenir des expertises médicales ne peut expliquer la durée globale de la 
procédure, qui n'a donc pas été menée «à bref délai». Quant à l'appel interjeté 
par le requérant le 7 janvier 1994, il n'est pas controversé que les autorités l'ont 
considéré comme une demande de libération mais ne l'ont en réalité jamais 
examiné. Toutefois, la cour d'appel, dans sa décision du 5 juillet 1994, a en fait 
statué sur l'ensemble des questions concernant la légalité de la détention du 
requérant. Aux fins de l'article 5 § 4, il a fallu près de six mois, du 7 janvier 
jusqu'au 5 juillet 1994, pour examiner la régularité de la décision en vertu de 
laquelle le requérant a été maintenu en détention jusqu'au 31 janvier 1994. Une 
période aussi longue, qui a ôté au recours du requérant toute effectivité juridique 
ou pratique, s'analyse en un déni du droit de l'intéressé d'obtenir à bref délai une 
décision sur la légalité de sa détention. 
Conclusion : violation (unanimité). 

Article 41 : la Cour estime qu'il n'y a pas de lien de causalité entre les violations et 
le dommage matériel que le requérant allègue avoir subi. Elle lui alloue une 
indemnité pour dommage moral ainsi que pour frais et dépens. 
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En l 'a f fa ire B a r a n o w s k i c. P o l o g n e , 
La C o u r e u r o p é e n n e des Droi t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en une c h a m b r e composée de : 
M ' 1 " ' E. ? AUA, présidente, 
M M . L. FERRARI BRAVO, 

J . MAKARCZYK, 
R. TÜRMEN, 

B. ZUPANCIC, 

T . PANTÎRU, 
R. MARXISTE, juges, 

et de M . M . O 'BOYLE, greffier de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 26 oc tobre 1999 et 

7 m a r s 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r p a r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 2 n o v e m b r e 1998, d a n s le délai 
de t rois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la Conven t ion 
de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la 
C o n v e n t i o n » ) . A son or ig ine se t rouve u n e r e q u ê t e (n" 28358/95) d i r igée 
con t r e la R é p u b l i q u e de Po logne et dont un r e s so r t i s san t de cet E t a t , 
M . J a n u s z Baranowski («le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n le 
24 m a i 1994 en ve r tu de l ' anc ien a r t ic le 25. Il a l l égua i t la viola t ion des 
a r t ic les 5 §§ 1 et 4, et 6 §§ 1 et 2 de la Conven t ion . 

2. La C o m m i s s i o n a déc l a r é la r e q u ê t e p a r t i e l l e m e n t recevable le 
8 d é c e m b r e 1997. D a n s son r a p p o r t du 28 m a i 1998 (ancien ar t ic le 31 de 
la C o n v e n t i o n ) , elle fo rmule l'avis u n a n i m e qu ' i l y a eu viola t ion de 
l 'ar t ic le 5 § 1 en ce que la d é t e n t i o n du r e q u é r a n t fondée sur le dépôt 
d ' un ac te d ' accusa t ion é ta i t i r r égu l iè re et qu ' i l y a eu violat ion de 
l 'a r t ic le 5 § 4 en ra ison de la d u r é e de la p r o c é d u r e re la t ive à la légali té 
de ce t t e d é t e n t i o n . 

3. D e v a n t la C o u r , le r e q u é r a n t est r e p r é s e n t é p a r M 1 ' J . Szczepaniak , 
avocat au b a r r e a u de Lódz . Le g o u v e r n e m e n t polonais («le 
G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son a g e n t , M . K. Drzewicki , du 
m i n i s t è r e des Affaires é t r a n g è r e s . 

4. Le 20 j a n v i e r 1999, u n collège de la G r a n d e C h a m b r e a décidé que 
l 'affaire devai t ê t re e x a m i n é e pa r l 'une des sect ions de la C o u r (ar t ic le 100 
§ 1 du r è g l e m e n t ) . La cause a ensu i t e é té a t t r i b u é e à la p r e m i è r e section. 

5. Le r e q u é r a n t et le G o u v e r n e m e n t on t c h a c u n déposé un m é m o i r e . 
1. Note dugrejje: le r a p p o r t es t d i s p o n i b l e a u gre f fe . 
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6. Aprè s consu l t a t ion de l ' agent du G o u v e r n e m e n t et du conseil du 
r e q u é r a n t , la c h a m b r e a décidé qu ' i l n 'y avait pas lieu de t en i r u n e 
aud ience . 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L 'ESPÈCE 

7. Le I e ' j u i n 1993, le r e q u é r a n t fut a r r ê t é pa r la police. Le l e n d e m a i n , 
le p r o c u r e u r rég iona l (Prokurator Wojewâdzki) de Lôdz l ' inculpa 
d ' e sc roque r i e et le p laça en d é t e n t i o n provisoire p o u r les moti fs précisés 
à l 'ar t ic le 217 § 1, a l inéas 2 et 4, du code de p r o c é d u r e p é n a l e de 1969. Le 
25 j u i n 1993, le t r i b u n a l rég iona l (Sqd Wojewâdzki) de Lôdz, s t a t u a n t sur le 
r ecours du r e q u é r a n t , conf i rma l ' o rdonnance de mise en d é t e n t i o n . 

8. Le 10 aoû t 1993, le t r i b u n a l rég iona l de Lôdz , à la d e m a n d e du 
p r o c u r e u r , p r o r o g e a la d é t e n t i o n du r e q u é r a n t j u s q u ' a u 31 d é c e m b r e 
1993. Le t r i buna l fonda sa décis ion sur les motifs invoqués à l 'or igine 
p o u r jus t i f i e r la d é t e n t i o n et sur le fait q u e l ' e n q u ê t e n ' é t a i t pas 
t e r m i n é e puisqu ' i l é ta i t nécessa i re de recuei l l i r d ' a u t r e s p r euves . 

9. Le 30 d é c e m b r e 1993, le t r i buna l rég iona l de Lôdz, là encore à la 
d e m a n d e du p r o c u r e u r rég iona l de Lôdz , p r o r o g e a la d é t e n t i o n 
provisoire du r e q u é r a n t j u s q u ' a u 31 j a n v i e r 1994, i n v o q u a n t les m ê m e s 
motifs q u e ceux qu ' i l avait m e n t i o n n é s d a n s sa décis ion du 10 août 1993. 
Le 7 j a n v i e r 1994, le r e q u é r a n t fit appe l de la décision le m a i n t e n a n t en 
d é t e n t i o n . 

10. Peu ap rè s , à u n e d a t e non préc i sée , l ' e n q u ê t e fut close. 
U l t é r i e u r e m e n t , le 11 j a n v i e r 1994, le p r o c u r e u r rég iona l de Lôdz déposa 
u n ac te d ' accusa t ion a u p r è s du t r ibuna l régional de Lôdz . 

11. Le 21 j a n v i e r 1994, le t r i buna l rég iona l de Lôdz dé fé ra à la cour 
d ' appe l (Sqd Apelacyjny) de Lôdz l 'appel in te r j e t é le 7 j a n v i e r 1994 pa r le 
r e q u é r a n t . Le 1" février 1994, la cour e s t i m a q u e l ' e x a m e n de cet appe l 
« se ra i t sans ob je t» et déc ida qu ' i l fallait cons idé re r ce r ecour s c o m m e u n e 
d e m a n d e de l ibé ra t ion . Elle re leva q u ' u n e décis ion p r o r o g e a n t la 
d é t e n t i o n provisoire ne s ' imposa i t q u ' a u s t ade de l ' e n q u ê t e . P a r 
c o n s é q u e n t , ap rès la c lô tu re de l ' e n q u ê t e et le dépôt de l 'acte 
d ' accusa t ion , le r e q u é r a n t pouvai t s i m p l e m e n t p r é s e n t e r à tout m o m e n t 
u n e d e m a n d e de l ibé ra t ion a u t r i b u n a l c o m p é t e n t p o u r c o n n a î t r e de son 
affaire, c o n f o r m é m e n t à l 'ar t ic le 214 du code de p r o c é d u r e p é n a l e . En 
conséquence , l 'appel fut renvoyé au t r i b u n a l rég iona l de Lôdz , ce don t le 
r e q u é r a n t fut i n fo rmé le 18 février 1994. Toutefo is , dans la p r o c é d u r e 
u l t é r i e u r e , le t r i buna l rég iona l de Lôdz n ' e x a m i n a l 'appel en ques t i on ni 
en t a n t q u e d e m a n d e de l ibé ra t ion en ve r tu de l 'ar t ic le 214 du code de 
p r o c é d u r e p é n a l e ni sous u n e a u t r e qual i f icat ion. 
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12. E n t r e - t e m p s , le 1 e r février 1994, le r e q u é r a n t avait p r é s e n t é u n e 
d e m a n d e formel le au p r o c u r e u r de dis t r ic t (Prokurator Rejonowy) de Lôdz. 
Il i n fo rma le p r o c u r e u r q u e l ' o rdonnance de mise en d é t e n t i o n avait expiré 
le 31 j a n v i e r 1994, de sor te q u e son m a i n t i e n en d é t e n t i o n é ta i t depu i s lors 
illégal et d é n u é de f o n d e m e n t . 

13. P a r la su i te , le 7 février 1994, le r e q u é r a n t p r é s e n t a une d e m a n d e 
de l ibé ra t ion au t r i b u n a l rég iona l de Eodz , faisant valoir en par t i cu l ie r 
qu ' i l devra i t ê t r e r e m i s en l iber té en ra i son de son mauva i s é t a t de s a n t é . 
Le 8 février 1994, le t r i b u n a l , s i égean t à huis clos, o r d o n n a aux au to r i t é s 
de l 'hôpi ta l ca rcéra l de la ma i son d ' a r r ê t de Lôdz de lui s o u m e t t r e u n 
r a p p o r t médica l sur l ' é ta t de s an t é du r e q u é r a n t . Il a jou rna sine die 
l ' e x a m e n de la d e m a n d e . 

14. Il a p p a r a î t q u e le r e q u é r a n t se pla igni t à p lus ieurs r ep r i ses aux 
au to r i t é s q u e sa d é t e n t i o n fondée sur le dépôt de l 'acte d ' accusa t ion é ta i t 
d e v e n u e i l légale pu i sque , le 16 février 1994, en r éponse à ses do léances , 
J .L. , le p rés iden t de la sect ion péna l e du t r i b u n a l rég iona l de Lôdz, lui 
ad r e s sa une l e t t r e don t les passages p e r t i n e n t s é t a i en t ainsi l ibe l lés : 

« L e t r i b u n a l r é g i o n a l d e L ô d z i n f o r m e p a r la p r é s e n t e le p r é v e n u q u e le p r o c u r e u r 

r é g i o n a l d e L ô d z , e n d é p o s a n t u n a c t e d ' a c c u s a t i o n a u p r è s d u t r i b u n a l r é g i o n a l d e L ô d z , 

a m i s le d é t e n u à la d i s p o s i t i o n d e c e t t e j u r i d i c t i o n . (...) D e p u i s lo r s le p r é v e n u e s t à la 

d i s p o s i t i o n d u t r i b u n a l r é g i o n a l d e L ô d z [et le r e s t e r a ] j u s q u ' à l ' a n n u l a t i o n d e 

l ' o r d o n n a n c e de m i s e e n d é t e n t i o n (à la d e m a n d e d u [ r e q u é r a n t ] ou de s o n 

r e p r é s e n t a n t , ou [à la d e m a n d e de ] l ' a d m i n i s t r a t i o n de la m a i s o n d ' a r r ê t d e L ô d z - p a r 

e x e m p l e e n r a i s o n d e la m a u v a i s e s a n t é de l ' i n t é r e s s é ) . 

E n c a s d e r e j e t d ' u n e d e m a n d e d e l i b é r a t i o n , la d é t e n t i o n p e u t se p o u r s u i v r e j u s q u ' a u 

p r o n o n c e d u j u g e m e n t d e p r e m i è r e i n s t a n c e . 

E n p a r e i l l e h y p o t h è s e , a p r è s le p r o n o n c é d u j u g e m e n t , le t r i b u n a l p r e n d u n e déc i s i on 

s u r le m a i n t i e n ou n o n e n d é t e n t i o n . D è s lo r s , l ' a f f i r m a t i o n d u p r é v e n u se lon l a q u e l l e 

s o n [ o r d o n n a n c e ] d e p l a c e m e n t e n d é t e n t i o n a e x p i r é n ' e s t p a s j u s t i f i é e (...) » 

15. Le 18 février 1994, les médec in s de l 'hôpi ta l ca rcé ra l r e m i r e n t le 
r appor t d e m a n d é p a r le t r i b u n a l . Selon eux, le r e q u é r a n t pouvai t suivre 
u n t r a i t e m e n t médica l d a n s cet hôpi ta l . Ils s u g g é r è r e n t c e p e n d a n t qu' i l 
soit e x a m i n é p a r u n ca rd io logue , un psych ia t re et un n e u r o l o g u e . 

16. Le 25 février 1994, le t r i buna l a journa d e r e c h e f l ' e x a m e n de la 
d e m a n d e de l ibéra t ion , e s t i m a n t qu' i l lui fallait o b t e n i r des r a p p o r t s des 
expe r t s s u s m e n t i o n n é s pour é tab l i r si le r e q u é r a n t devai t ê t r e l ibéré pour 
des ra i sons de s an t é . 

17. Le 28 m a r s 1994, le r e q u é r a n t saisit le t r i buna l r ég iona l de Lôdz 
d ' une nouvel le d e m a n d e de l ibéra t ion . 

18. Le 29 m a r s 1994, un expe r t en cardiologie p r é s e n t a un r a p p o r t au 
t r i buna l . Le 1 e r avril 1994, celui-ci e s t i m a nécessa i re de faire a d m e t t r e le 
r e q u é r a n t à l 'hôpi ta l ca rcé ra l ma i s a jou rna sa décis ion sur ses d e m a n d e s 
de l ibéra t ion j u s q u ' à ce q u e les e x p e r t s en psych ia t r i e et en neuro logie 
eussen t déposé leur r a p p o r t c o m m u n . Celui-ci fut p rê t le 28 avril 1994; 
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toutefois , le 6 ma i 1994, à la d e m a n d e du p r o c u r e u r rég iona l de Lôdz , le 
t r i buna l a journa de nouveau l ' e x a m e n des d e m a n d e s et o r d o n n a de 
recuei l l i r c e r t a in s é l é m e n t s - non précisés - c o n c e r n a n t l ' é ta t de s a n t é 
du r e q u é r a n t . 

19. Le 24 m a i 1994, le t r i b u n a l s t a t u a sur les d e m a n d e s de l ibé ra t ion 
d a t é e s des 7 février et 28 m a r s 1994. Il déc l a r a q u ' a u c u n e c i r cons tance ne 
jus t i f ia i t de modif ier la m e s u r e prévent ive en ques t ion . La décis ion se 
fondait su r les a r t ic les 209 et 217 § 1, a l inéas 2 et 4, d u code de p r o c é d u r e 
péna l e . Le 5 ju i l le t 1994, la cour d ' appe l de Lodz, s t a t u a n t sur l 'appel du 
r e q u é r a n t , conf i rma c e t t e décis ion. 

20. D a n s l ' in terval le , le r e q u é r a n t avai t d e m a n d é au t r i b u n a l rég iona l 
de Lodz à p lus ieurs repr i ses depu i s le 16 février 1994 d ' i n t e r p r é t e r 
l ' o rdonnance de mise en d é t e n t i o n du 30 d é c e m b r e 1993, n o t a m m e n t 
q u a n t au point de savoir si ce t t e o r d o n n a n c e d e m e u r a i t exécu to i r e ap rè s 
son exp i ra t ion . Il p r é s e n t a ses d e m a n d e s en ve r tu de l 'ar t ic le 14 du code 
d ' exécu t ion des pe ines p é n a l e s a u x d a t e s s u i v a n t e s : les 16 et 25 février, 
4 m a r s , 8 et 18 avril , 20 et 30 ma i , et 25 oc tobre 1994. Selon lui, le fait 
q u e l ' ac te d ' accusa t ion avai t é t é déposé au t r i b u n a l n ' e n t r a î n a i t pas 
a u t o m a t i q u e m e n t son m a i n t i e n en d é t e n t i o n ap rès le 31 j a n v i e r 1994. Il 
a l légua i t é g a l e m e n t q u ' a u c u n e disposi t ion du code de p r o c é d u r e péna le ne 
prévoyai t q u e le fait de dé fé re r l 'affaire au t r i buna l e n t r a î n a i t u n e 
p ro longa t i on de la d é t e n t i o n . Il aff irmait que l ' o rdonnance du 
30 d é c e m b r e 1993 n ' é t a i t pas exécu to i r e pu i squ ' i l avai t in te r j e t é appel . 
Le r e q u é r a n t concluai t qu ' i l a u r a i t d û ê t r e l ibéré i m m é d i a t e m e n t ap rè s 
le 31 j a n v i e r 1994 car sa d é t e n t i o n à c o m p t e r de ce t t e d a t e é ta i t d é n u é e 
de t o u t e base légale . 

2 1 . Le 21 d é c e m b r e 1994, le t r i buna l rég iona l de Lôdz , s i égean t j u g e 
u n i q u e , r end i t une décision sur l ' ensemble des d e m a n d e s s u s m e n t i o n n é e s . 
Il e s t i m a q u e la décision du 30 d é c e m b r e 1993 de p ro roge r la d é t e n t i o n du 
r e q u é r a n t j u s q u ' a u 31 j a n v i e r 1994 é ta i t exécu to i r e , m a l g r é l 'appel q u e 
l ' in té ressé avait in te r je té con t r e celle-ci. Le j u g e r é i t é r a en o u t r e les 
a r g u m e n t s exposés d a n s la l e t t r e ad re s sée le 16 février 1994 au r e q u é r a n t . 

22. Le 29 d é c e m b r e 1994, celui-ci fit appe l , p r é t e n d a n t que le t r i buna l 
a u r a i t dû ê t r e composé de trois j u g e s c o n f o r m é m e n t a u x disposi t ions 
p e r t i n e n t e s du code de p r o c é d u r e péna l e , et a r g u a n t de nouveau 
q u ' a u c u n e base légale ne jus t i f ia i t de le m a i n t e n i r en d é t e n t i o n au-de là du 
31 j a n v i e r 1994. Le 3 j a n v i e r 1995, le t r i b u n a l rég iona l de Lodz , s i égean t en 
fo rma t ion collégiale de trois j u g e s , a n n u l a la décis ion a t t a q u é e . Il cons idé ra 
q u e la j u r i d i c t i on de p r e m i è r e i n s t ance a u r a i t dû ê t r e composée de trois 
j u g e s , c o m m e le s o u t e n a i t le r e q u é r a n t . Toutefo is , il e s t i m a é g a l e m e n t 
q u e l 'ar t ic le 14 du code d ' exécu t ion des pe ines péna le s ne s ' appl iqua i t pas 
a u r e q u é r a n t pu isqu ' i l conce rna i t u n i q u e m e n t les affaires soulevant des 
dou te s q u a n t à l ' exécut ion de la s e n t e n c e ou le calcul de la pe ine infligée, 
et non l ' exécut ion d ' o r d o n n a n c e s de mise en d é t e n t i o n . 
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23 . Le 10 j a n v i e r 1995, le r e q u é r a n t fo rma u n recours . Le 16 j anv ie r 
1995, le p r é s i d e n t de la sec t ion péna l e d u t r i b u n a l rég iona l de Lôdz 
rend i t u n e o r d o n n a n c e é c a r t a n t l 'appel au mot i f q u e celui-ci é tai t 
i r recevable en d ro i t . Le r e q u é r a n t forma un nouveau r ecour s c o n t r e ce t t e 
décision. Le 17 février 1995, le t r i buna l régional de Lôdz conf i rma la 
décision du 16 j a n v i e r 1995, cons idé ran t que le r e q u é r a n t avai t eu la 
possibi l i té d ' a t t a q u e r la décis ion du 21 d é c e m b r e 1994 ma i s q u e tout 
a u t r e r ecours é t a i t i r recevable en droi t pu i sque l 'ar t ic le 14 d u code 
d ' exécu t ion des pe ines p é n a l e s ne s ' appl iqua i t pas à un d é t e n u . 

24. Le 22 oc tobre 1996, le t r i buna l rég iona l de Lôdz a n n u l a 
l ' o rdonnance de mise en d é t e n t i o n et l ibéra le r e q u é r a n t sous 
survei l lance pol ic ière . La p r o c é d u r e péna le d i r igée c o n t r e l ' in té ressé est 
toujours p e n d a n t e devan t le t r i buna l de p r e m i è r e in s t ance . 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

25. A l ' époque des faits, les d isposi t ions i n t e r n e s rég i s san t la d é t e n t i o n 
provisoire f igura ient d a n s le code de p r o c é d u r e péna l e de 1969; celui-ci 
n 'es t p lus en v igueu r depu i s qu ' i l a é t é ab rogé et r e m p l a c é p a r le code de 
p r o c é d u r e péna l e du 6 j u i n 1997 ( a c t u e l l e m e n t appe lé le « nouveau code de 
p r o c é d u r e p é n a l e » ) . 

26. Le code de p r o c é d u r e péna le de 1969 classai t la d é t e n t i o n 
provisoire p a r m i les « m e s u r e s p r éven t i ve s» (ces m e s u r e s c o m p r e n a i e n t 
n o t a m m e n t la d é t e n t i o n provisoire , la l ibé ra t ion condi t ionne l le et le 
p l a c e m e n t sous survei l lance pol ic ière) . J u s q u ' a u 4 aoû t 1996 (c 'es t -à-di re 
la d a t e d ' e n t r é e en v igueur de la loi du 29 j u i n 1995 p o r t a n t modif icat ion 
du code de p r o c é d u r e péna l e et d ' a u t r e s d isposi t ions péna l e s ) , un 
p r o c u r e u r é ta i t habi l i té à o r d o n n e r t ou t e s les m e s u r e s prévent ives 
p e n d a n t la d u r é e de l ' e n q u ê t e . En o u t r e , à ce t t e é p o q u e , le droi t i n t e r n e 
ne préc isa i t a u c u n dé la i légal c o n c e r n a n t la d u r é e de la d é t e n t i o n 
provisoire p e n d a n t une p r o c é d u r e j u d i c i a i r e ; toutefois , en ve r tu de 
l 'ar t ic le 210 § 1 du code de p r o c é d u r e péna l e , un p r o c u r e u r é ta i t t enu de 
p réc i se r d a n s sa décis ion la pé r iode pour laque l le il o rdonna i t la dé t en t i on . 

C e t ar t ic le (dans la vers ion appl icable à l ' époque des faits) se lisait 
a insi : 

« L e s m e s u r e s p r é v e n t i v e s s o n t o r d o n n é e s p a r la j u r i d i c t i o n d e j u g e m e n t ; a v a n t le 

d é p ô t d e l ' a c t e d ' a c c u s a t i o n d e v a n t le t r i b u n a l c o m p é t e n t , ce s m e s u r e s s o n t o r d o n n é e s 

p a r le p r o c u r e u r . » 

Les passages p e r t i n e n t s de l 'ar t icle 222 du code de p r o c é d u r e pénale 
(tel qu ' app l i cab le à l ' époque des faits) é t a i e n t a insi l ibellés : 

« 1. L e p r o c u r e u r p e u t o r d o n n e r la m i s e e n d é t e n t i o n p r o v i s o i r e p o u r u n e p é r i o d e d e 

t r o i s m o i s a u p l u s . 
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2. Si, a u vu d e s c i r c o n s t a n c e s p a r t i c u l i è r e s d e l ' a f fa i re , l ' e n q u ê t e n e p e u t ê t r e 
t e r m i n é e d a n s le d é l a i m e n t i o n n é a u p a r a g r a p h e 1, la d é t e n t i o n p r o v i s o i r e p e u t , si 
n é c e s s a i r e , ê t r e p r o r o g é e p a r : 

1) le t r i b u n a l c o m p é t e n t p o u r c o n n a î t r e de l ' a f fa i re , à la d e m a n d e d u p r o c u r e u r , 
p o u r u n a n a u p l u s ; 

2) l a C o u r s u p r ê m e , à la d e m a n d e d u p r o c u r e u r g é n é r a l , p o u r la p é r i o d e n é c e s s a i r e 
p o u r t e r m i n e r l ' e n q u ê t e , q u i do i t ê t r e p r é c i s é e . » 

27. Lorsqu ' i l s s t a t u a i e n t sur u n e d e m a n d e p r é s e n t é e p a r un p r o c u r e u r 
en v e r t u de l 'ar t icle 222 § 2 du code , les t r i b u n a u x é t a i en t t e n u s de 
préc iser la pé r iode exac te p o u r laque l le la d é t e n t i o n devai t ê t r e 
p ro longée . S'ils re fusa ient de p ro longer la d é t e n t i o n ou si le p r o c u r e u r n e 
s o u m e t t a i t pas u n e a u t r e d e m a n d e de p ro longa t ion avant ou à l ' exp i ra t ion 
de la d e r n i è r e o r d o n n a n c e de mise en d é t e n t i o n (que celle-ci eû t é té émise 
par l u i - m ê m e ou p a r un t r i b u n a l ) , le d é t e n u devai t ê t r e l ibéré 
i m m é d i a t e m e n t . 

28. Aux t e r m e s de l 'ar t ic le 213 § 1 du code de p r o c é d u r e péna l e : 

« U n e m e s u r e p r é v e n t i v e (y c o m p r i s la d é t e n t i o n p r o v i s o i r e ) es t i m m é d i a t e m e n t 

a n n u l é e ou m o d i f i é e si s a b a s e l é g a l e a c e s s é d ' e x i s t e r ou si d e n o u v e l l e s c i r c o n s t a n c e s 

s o n t a p p a r u e s q u i j u s t i f i e n t d ' a n n u l e r u n e m e s u r e d o n n é e ou d 'y s u b s t i t u e r u n e m e s u r e 

p lu s s é v è r e ou p lus s o u p l e . » 

29. L 'a r t ic le 217 § 1, a l inéas 2 et 4 (tel qu ' app l i cab le à l ' époque des 
fai ts) , d isposai t : 

« 1. L a d é t e n t i o n p r o v i s o i r e p e u t ê t r e o r d o n n é e si : 

(...) 

2. il e x i s t e u n r i s q u e r a i s o n n a b l e q u e le p r é v e n u t e n t e d e s u b o r n e r d e s t é m o i n s ou d e 

fa i re o b s t r u c t i o n à la b o n n e m a r c h e d e la p r o c é d u r e p a r t o u t a u t r e m o y e n i l l é g a l ; 

(...) 

4 . le p r é v e n u e s t i n c u l p é d ' u n e i n f r a c t i o n q u i c o n s t i t u e u n e g r a v e m e n a c e p o u r la 
s o c i é t é . » 

30. A l ' époque des faits, a u c u n e disposi t ion pa r t i cu l i è r e ne régissai t la 
d é t e n t i o n provisoire une fois l 'acte d ' accusa t ion déposé a u p r è s du t r i buna l 
c o m p é t e n t . D e p u i s le 4 aoû t 1996, d a t e d ' e n t r é e en v igueur de la loi du 
29 j u i n 1995 p o r t a n t modif ica t ion du code de p r o c é d u r e p é n a l e et 
d ' a u t r e s d isposi t ions péna l e s , et en v e r t u de la légis la t ion péna le ac tue l le , 
les t r i b u n a u x sont t e n u s de r e spec t e r les dé la is l égaux m a x i m u m s pour 
lesquels la d é t e n t i o n provisoire peu t ê t r e o r d o n n é e p e n d a n t t o u t e la 
p r o c é d u r e . En par t i cu l i e r , à l ' époque des faits, a u c u n e disposi t ion ne 
préc isa i t q u e le d é p ô t d ' un ac te d ' accusa t ion p ro longea i t ou r e m p l a ç a i t 
a u t o m a t i q u e m e n t une o r d o n n a n c e de mise en d é t e n t i o n a n t é r i e u r e , ou 
q u e ce fait avai t en l u i - m ê m e pour r é s u l t a t q u e la d é t e n t i o n qu i avai t é té 
à l 'or igine p ro rogée p a r un t r i b u n a l p o u r u n e pé r iode d é t e r m i n é e au s t ade 
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de l ' e n q u ê t e é ta i t m a i n t e n u e soit p o u r u n e pé r iode i l l imitée soit j u s q u ' a u 
p rononcé d 'un j u g e m e n t de p r e m i è r e in s t ance . Il n 'y avai t pas non plus de 
j u r i s p r u d e n c e sur ce po in t . Selon la p r a t i q u e i n t e r n e , u n e fois q u ' u n ac te 
d ' accusa t ion avait é t é déposé a u p r è s du t r i buna l c o m p é t e n t pour 
c o n n a î t r e de l 'affaire, on supposai t n é a n m o i n s q u e la d é t e n t i o n se 
p ro longea i t j u s q u ' a u procès sans q u ' u n e a u t r e décis ion judicia i re ne fût 
pr i se . 

31 . C e n 'es t q u e le 6 février 1997 que , d a n s un a r r ê t qu i i n t e r p r é t a i t le 
code de p r o c é d u r e p é n a l e , la C o u r s u p r ê m e , se r é fé ran t au con tex te 
h i s to r ique de la légis la t ion p é n a l e modif iée, fit a l lusion à la p r a t i q u e 
cons i s t an t à m a i n t e n i r le p r é v e n u en d é t e n t i o n en ve r tu de l 'acte 
d ' accusa t ion . Toutefo is , cet a r r ê t ne conce rne pas la légis la t ion péna le 
tel le qu 'e l l e é ta i t en v igueu r à l ' époque des faits ma i s se r a p p o r t e au code 
tel qu ' i l avait é té modifié à c o m p t e r du 4 aoû t 1996, don t l 'ar t ic le 222 
(dans sa vers ion modif iée) fixait des déla is m a x i m u m s pour la d é t e n t i o n 
provisoire non s e u l e m e n t au s t a d e de l ' enquê te ma i s p e n d a n t t o u t e la 
pé r iode p r é c é d a n t le procès . D a n s sa réso lu t ion (n" I K Z P 35/96) , la C o u r 
s u p r ê m e répondi t - pa r l 'aff i rmative - à la ques t ion de savoir si, ap r è s le 
dépôt d 'un acte d ' accusa t ion a u p r è s du t r i buna l c o m p é t e n t p o u r conna î t r e 
de l 'affaire, celui-ci é ta i t t enu de r e n d r e une décis ion p r o l o n g e a n t la 
d é t e n t i o n provisoire qui avait e n t r e - t e m p s dépassé la d u r é e fixée (ou 
pro longée) au s t ade de l ' e n q u ê t e . Les passages p e r t i n e n t s de ce t t e 
réso lu t ion se l isaient a ins i : 

« S e l o n les d i s p o s i t i o n s d u c o d e de p r o c é d u r e p é n a l e q u i s ' a p p l i q u a i e n t a v a n t q u e la 

modif icat ion d u 29 j u i n 1995 n e p r î t effet [le 4 a o û t 1996 ] , l ' o b l i g a t i o n d e p r é c i s e r la 

p é r i o d e de d é t e n t i o n o r d o n n é e p a r u n p r o c u r e u r a u s t a d e d e l ' e n q u ê t e a é t é s t i p u l é e à 

l ' a r t i c l e 211 § 2. T o u t e f o i s , il n e r e s s o r t a i t p a s e x p l i c i t e m e n t d e l ' a r t i c l e 222 §§ 1 et 2 , 

a l i n é a I, du c o d e q u ' a u s t a d e d e l ' e n q u ê t e , un p r o c u r e u r o u le t r i b u n a l c o m p é t e n t p o u r 

c o n n a î t r e d e l ' a f fa i re d e v a i t c h a q u e fois d é t e r m i n e r le t e r m e de la d é t e n t i o n . L 'on 

c o n s i d é r a i t c o m m e é v i d e n t q u e l o r s q u ' i l s p r o l o n g e a i e n t la d é t e n t i o n a u s t a d e d e 

l ' e n q u ê t e , t a n t le p r o c u r e u r q u e le t r i b u n a l d e v a i e n t d é t e r m i n e r le t e r m e de la 

d é t e n t i o n e n v e r t u d ' u n e d é c i s i o n d o n n é e . P a r c o n s é q u e n t , on p r é s u m a i t q u e 

l ' ob l i ga t i on d e p r é c i s e r la p é r i o d e d e d é t e n t i o n n a i s s a i t d è s lors q u ' u n e d é c i s i o n de la 

s o r t e é t a i t r e n d u e a v a n t l ' e x p i r a t i o n d u d é l a i l éga l m a x i m u m a p p l i c a b l e à u n s t a d e 

d o n n é de la p r o c é d u r e . 

L a c o m p a r a i s o n e n t r e l ' a n c i e n n e l é g i s l a t i o n et la l é g i s l a t i o n a c t u e l l e c o n d u i t [ n o t r e 

c o u r ] à la c o n c l u s i o n q u e le l é g i s l a t e u r , l o r squ ' i l a mod i f i é le c o d e en j u in 1995, a 

s i m p l e m e n t é t e n d u à la p h a s e j u d i c i a i r e [la p o r t é e d e s ] r è g l e s a p p l i c a b l e s a u m a i n t i e n 

et à la p r o l o n g a t i o n d e la d é t e n t i o n p r o v i s o i r e - q u i ne s ' a p p l i q u a i e n t a u p a r a v a n t q u ' a u 

s t a d e d e l ' e n q u ê t e . 

A v a n t les m o d i f i c a t i o n s , la l é g i s l a t i o n se fonda i t s u r le p r i n c i p e q u ' u n s u s p e c t n e 

p o u v a i t ê t r e d é t e n u i n d é f i n i m e n t t a n t q u e s o n a f fa i re n ' é t a i t p a s t r a i t é e p a r u n 

t r i b u n a l i n d é p e n d a n t . A l ' h e u r e a c t u e l l e , o n p a r t d u p r i n c i p e q u ' u n s u s p e c t (e t u n 

p r é v e n u ) ne do i t p a s ê t r e d é t e n u i n d é f i n i m e n t t a n t q u ' u n j u g e m e n t d e p r e m i è r e 

i n s t a n c e n ' e s t p a s r e n d u . 
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E n v e r t u de l ' a n c i e n n e l é g i s l a t i o n , il n ' é t a i t p a s n é c e s s a i r e d e p r é c i s e r la p é r i o d e de 

d é t e n t i o n a p r è s le d é p ô t d ' u n a c t e d ' a c c u s a t i o n a u p r è s du t r i b u n a l , c a r à ce m o m e n t - l à 

la p r o c é d u r e a t t e i g n a i t la p h a s e d a n s l a q u e l l e il n 'y ava i t p l u s d e d é l a i l éga l [ p o u r c e t t e 

m e s u r e ] . C ' e s t p o u r q u o i le t r i b u n a l c o n c e r n é n ' a v a i t p a s i n t é r ê t à [ savo i r ] j u s q u ' à q u a n d 

la d é t e n t i o n ava i t é t é p r o l o n g é e e n v e r t u d e la d e r n i è r e d é c i s i o n [ ;] la d é t e n t i o n p o u v a i t 

se p o u r s u i v r e p a r c e « q u e la d é t e n t i o n d e d u r é e l i m i t é e » s ' é t a i t t r a n s f o r m é e e n u n e 

« d é t e n t i o n d e d u r é e i l l i m i t é e » . D è s lors , il fa l la i t s e u l e m e n t s ' a s s u r e r de l ' e x i s t e n c e d e 

m o t i f s j u s t i f i a n t le m a i n t i e n e n d é t e n t i o n e n v e r t u de l ' a r t i c l e 2 1 3 d u c o d e . » 

32. D a n s sa réso lu t ion u l t é r i e u r e (n" I K Z P 23/97) du 2 s e p t e m b r e 
1997, la C o u r s u p r ê m e conf i rma q u e : 

«Si l ' a f fa i re d a n s l a q u e l l e la d é t e n t i o n p r o v i s o i r e a é t é o r d o n n é e a é t é d é f é r é e à u n 

t r i b u n a l e n v e r t u d ' u n a c t e d ' a c c u s a t i o n et q u e la p é r i o d e d e d é t e n t i o n q u i a v a i t é t é 

p r é c é d e m m e n t fixée e x p i r e , le t r i b u n a l a le d e v o i r d ' e x a m i n e r si la d é t e n t i o n doi t 

ê t r e m a i n t e n u e et d e r e n d r e u n e d é c i s i o n a p p r o p r i é e à ce t é g a r d . » 

Renvoyan t à la réso lu t ion du 6 février 1997, la C o u r soul igna é g a l e m e n t 
q u e : 

«( . . . ) les m o d i f i c a t i o n s d e la l é g i s l a t i o n p é n a l e son t i n s p i r é e s p a r le p r i n c i p e q u ' u n 

s u s p e c t ( a c c u s é ) ne do i t e n a u c u n c a s ê t r e d é t e n u p o u r u n e p é r i o d e i n d é t e r m i n é e 

j u s q u ' a u p r o n o n c é d u j u g e m e n t de p r e m i è r e i n s t a n c e s u r son a f fa i re (...) 

Il c o n v i e n t d e r e l e v e r q u e d u p o i n t d e v u e d e s g a r a n t i e s p r o c é d u r a l e s e n f a v e u r d ' u n 

a c c u s é , ce q u i c o m p t e n ' e s t p a s la d u r é e d e sa d é t e n t i o n a u s t a d e d e l ' e n q u ê t e e t a u s t a d e 

de la p r o c é d u r e j u d i c i a i r e , m a i s la d u r é e t o t a l e d e la d é t e n t i o n et la q u e s t i o n d e s a v o i r si 

la d é t e n t i o n et s a d u r é e s o n t s o u m i s e s à u n c o n t r ô l e . Si u n te l c o n t r ô l e e x i s t e p e n d a n t la 

p h a s e d ' e n q u ê t e ( a r t i c l e 222 §§ 1 et 2) il n ' y a a u c u n e r a i s o n q u ' i l n 'y e n a i t p a s a u s t a d e 

de la p r o c é d u r e j u d i c i a i r e (...) » 

33 . Q u a n t aux condi t ions de val id i té formelle d ' un ac te d ' accusa t ion , 
les a r t ic les 295 et 296 du code de p r o c é d u r e péna le de 1969 d i sposa ien t 
q u ' u n tel ac te devai t p réc i se r le n o m et le p r é n o m de l 'accusé, i n d i q u e r 
s'il avai t é té soumis à u n e m e s u r e p réven t ive , qual i f ier l ' infract ion don t il 
avait é té inculpé , décr i re de m a n i è r e dé ta i l l ée les faits de la cause et les 
ra i sons ayan t condui t à p o r t e r les cha rges , i nd ique r la jur id ic t ion 
c o m p é t e n t e pour c o n n a î t r e de l 'affaire et les p reuves sur lesquel les se 
fondaient les cha rges . 

34. U n e fois l 'acte d ' accusa t ion déposé a u p r è s du t r i b u n a l , le p r é s i d e n t 
de celui-ci e n t r e p r e n a i t de p r é p a r e r le procès sur le fond. 

Aux t e r m e s de l 'ar t icle 299 § 1, a l inéa 6, du code de p r o c é d u r e péna l e : 

« 1 . L e p r é s i d e n t d u t r i b u n a l , d 'off ice o u à la d e m a n d e d ' u n e d e s p a r t i e s , a s s i g n e 

l ' a f fa i re à u n e s e s s i o n du t r i b u n a l s'il e s t i m e q u e la s o l u t i o n à d o n n e r d é p a s s e sa p r o p r e 

c o m p é t e n c e , n o t a m m e n t : 

( . . . ) 

6) l o r s q u ' i l faut r e n d r e u n e o r d o n n a n c e c o n c e r n a n t u n e m e s u r e p r é v e n t i v e . » 

35. Toutefo is , à l ' époque des fai ts , selon la p r a t i q u e i n t e r n e p e r t i n e n t e 
q u a n t au m a i n t i e n en d é t e n t i o n ap rè s l ' exp i ra t ion de la d e r n i è r e 
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o r d o n n a n c e de mise en d é t e n t i o n et ap rès le dépô t a u p r è s d ' un t r i buna l 
d 'un ac te d ' accusa t ion , les ju r id i c t ions n ' a p p l i q u a i e n t pas la p r o c é d u r e 
p révue pa r la d isposi t ion s u s m e n t i o n n é e , pu i sque l 'on p r é s u m a i t q u e la 
d é t e n t i o n se poursu iva i t u n i q u e m e n t pa rce q u ' u n ac te d ' accusa t ion avait 
é té déposé ; il n 'y avait donc pas lieu de r e n d r e u n e décision sépa rée 
p r o r o g e a n t la d é t e n t i o n . 

36. A l ' époque des faits, le code prévoyai t t rois voies de droit 
d i f férentes p e r m e t t a n t à un d é t e n u de c o n t e s t e r la légal i té de sa 
d é t e n t i o n : un recours devan t un t r i buna l con t re u n e o r d o n n a n c e de mise 
en d é t e n t i o n pr ise p a r un p r o c u r e u r ; une p r o c é d u r e p a r laque l le les 
t r i b u n a u x e x a m i n a i e n t les d e m a n d e s de p ro longa t ion de la d é t e n t i o n 
soumises p a r un p r o c u r e u r ; et la p r o c é d u r e re la t ive à la d e m a n d e de 
l ibéra t ion p r é s e n t é e p a r un d é t e n u . 

37. Q u a n t à ce t t e d e r n i è r e so lu t ion , l 'ar t ic le 214 du code de p r o c é d u r e 
péna le (dans sa vers ion appl icable à l ' époque des faits) é n o n ç a i t : 

«Un accusé peut à tout moment demander l'annulation ou la modification d'une 
mesure préventive. 

Pareille demande est tranchée par le procureur ou, après le dépôt de l'acte 
d'accusation, par le tribunal compétent pour connaître de l'affaire, dans un délai qui 
ne dépasse pas trois jours. » 

A u c u n e disposi t ion du code ne prévoyai t de conséquence j u r i d i q u e en 
cas de d é p a s s e m e n t du délai visé d a n s cet ar t ic le . 

38 . L ' i n t e r p r é t a t i o n de décis ions exécu to i res dans le cad re d 'une 
p r o c é d u r e péna le é t a i t régie à l ' époque des faits p a r les d ispos i t ions du 
code d ' exécu t ion des pe ines péna le s de 1969. 

39. L 'a r t ic le 14 de ce code é ta i t ainsi libellé : 

« 1. L'autorité chargée d'exécuter une décision, ainsi que toute personne concernée 
par cette décision, peut demander au tribunal qui a connu de l'affaire de statuer sur tout 
doute éventuel quant à l'exécution de cette décision ou au calcul de la peine infligée. 

2. Toute personne concernée par la décision interprétative visée au paragraphe 1 
peut interjeter appel contre cette décision.» 

40. Selon l 'ar t ic le 205 du code d ' exécu t ion des pe ines péna le s , les 
disposi t ions de ce code visant les « p e r s o n n e s c o n d a m n é e s » 
s ' app l iqua ien t p a r ana log ie aux « d é t e n u s » . Toute fo i s , à la l u m i è r e de la 
p r a t i q u e i n t e r n e et de la doc t r ine , on e s t i m a i t qu ' i l é ta i t d o u t e u x que 
l 'ar t ic le 14 du code s ' app l iquâ t aux affaires d a n s lesquel les une p e r s o n n e 
en d é t e n t i o n provisoire con tes t a i t la légal i té de sa d é t e n t i o n , pu isque 
pare i l le c o n t e s t a t i o n é ta i t n o r m a l e m e n t e x a m i n é e d a n s le cad re de la 
p r o c é d u r e p resc r i t e p a r le code de p r o c é d u r e péna l e ( p a r a g r a p h e s 36-37 
c i -dessus) . 

4 1 . La p r o c é d u r e re la t ive à u n e d e m a n d e en v e r t u de l 'ar t ic le 14 du 
code d ' exécu t ion des pe ines péna le s avai t pour finali té d ' ob ten i r une 
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i n t e r p r é t a t i o n d ' u n e décis ion exécu to i re qu i n ' ava i t pas é té fo rmulée avec 
la précis ion requ i se . Le t r i buna l appe lé à i n t e r p r é t e r la décis ion en 
ques t ion n ' é t a i t pas c o m p é t e n t pour en modif ier ou c o m p l é t e r le 
disposit i f (voir la décision de la C o u r s u p r ê m e (n" VI K R N 14/76) du 
2 m a r s 1976, O S N P G 1976/6/59). Ce la é t a n t , la p e r s o n n e conce rnée ne 
pouvai t pas o b t e n i r sa l ibéra t ion en p r é s e n t a n t u n e d e m a n d e en v e r t u de 
l 'ar t ic le 14 du code. 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 1 DE LA 
C O N V E N T I O N 

42. Le r e q u é r a n t p r é t e n d q u e sa d é t e n t i o n provisoire , d a n s la m e s u r e 
où elle a é t é m a i n t e n u e en ra ison du dépôt de l 'acte d ' accusa t ion et a p r è s 
l ' exp i ra t ion de l ' o rdonnance de mise en d é t e n t i o n du 30 d é c e m b r e 1993, 
n 'a pas é té « r é g u l i è r e » au sens de l 'ar t ic le 5 § 1 de la C o n v e n t i o n qui , en 
ses d isposi t ions p e r t i n e n t e s , se lit a i n s i : 

« 1. T o u t e p e r s o n n e a d r o i t à la l i b e r t é et à la s û r e t é . N u l n e p e u t ê t r e p r ivé d e s a 

l i b e r t é , s a u f d a n s les c a s s u i v a n t s et s e lon les vo ies l é g a l e s : 

( . . . ) 

c) s'il a é t é a r r ê t é et d é t e n u e n v u e d ' ê t r e c o n d u i t d e v a n t l ' a u t o r i t é j u d i c i a i r e 

c o m p é t e n t e , l o r s q u ' i l y a d e s r a i s o n s p l a u s i b l e s d e s o u p ç o n n e r q u ' i l a c o m m i s u n e 

i n f r a c t i o n ou q u ' i l y a d e s m o t i f s r a i s o n n a b l e s d e c r o i r e à la n é c e s s i t é d e l ' e m p ê c h e r d e 

c o m m e t t r e u n e i n f r a c t i o n ou d e s ' en fu i r a p r è s l ' a c c o m p l i s s e m e n t d e ce l le-c i ; 

(-)» 

43 . Le r e q u é r a n t a d h è r e en subs t ance au point de vue de la 
C o m m i s s i o n selon lequel sa d é t e n t i o n n ' a pas é té « r é g u l i è r e » pu i squ ' e l l e 
ne se fondai t pas sur u n e loi r e v ê t a n t la prévis ibi l i té r equ i se , ma i s sur u n e 
p r a t i q u e qu i ne reposa i t sur a u c u n e disposi t ion législat ive ou 
j u r i s p r u d e n c e , et qui é ta i t de plus a p p a r u e p o u r c o m p e n s e r u n e l acune 
légale . Dès lors, c e t t e p r a t i q u e ne pouvai t ni se subs t i t ue r , ni équivaloi r à 
une « lo i» , ni sa t is fa i re à l 'exigence de «prév i s ib i l i t é» d ' une « lo i» 
( p a r a g r a p h e 63 du r a p p o r t de la C o m m i s s i o n ) . 

44. Le r e q u é r a n t sou t i en t en o u t r e q u ' à l ' époque des fai ts , il n ' ex i s t a i t 
a u c u n e d ispos i t ion légale p révoyan t que le dépôt d ' un ac te d ' accusa t ion 
avait p o u r effet de p ro longe r - i ndé f in imen t - la d é t e n t i o n o r d o n n é e au 
s t ade d e l ' e n q u ê t e . Selon lui, r i en ne re levai t les au to r i t é s de leur 
obl iga t ion de r e n d r e u n e décis ion a p p r o p r i é e sur la ques t i on de savoir si 
sa d é t e n t i o n devai t ê t r e m a i n t e n u e au-de là de la pé r iode fixée p a r le 
j u g e m e n t du t r i b u n a l régional de Lôdz , qu i p ro rogea i t sa d é t e n t i o n 
j u s q u ' a u 31 j a n v i e r 1994. 
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45. A cet éga rd , le r e q u é r a n t affirme q u e le droi t polonais c o m m a n d a i t 
aux t r i b u n a u x d ' a p p l i q u e r l 'ar t icle 299 § 1, a l inéa 6, du code de p r o c é d u r e 
péna l e de 1969, et q u ' e n ve r tu de c e t t e d ispos i t ion le p r é s iden t du t r i buna l 
rég iona l de Lôdz devai t donc inscr i re l 'affaire à une session du t r ibuna l 
p o u r que le r e q u é r a n t pû t ob t en i r u n e décis ion sur la r égu l a r i t é de 
son m a i n t i e n en d é t e n t i o n . 

46. Le G o u v e r n e m e n t ne con tes t e pas q u e la d é t e n t i o n du r e q u é r a n t , 
pour a u t a n t qu ' e l l e a é té m a i n t e n u e en ra i son du d é p ô t de l 'acte 
d ' accusa t ion , ne se fondait pas sur une disposi t ion légale ma i s su r la 
p r a t i q u e cons i s t an t « à m e t t r e u n d é t e n u à la d isposi t ion d ' un t r i b u n a l » . 
Il a d m e t q u ' à l ' époque des faits, il s 'agissai t en effet d ' u n e c o u t u m e , née de 
l ' absence de tou te disposi t ion p r é c i s é m e n t fo rmulée , selon laquel le à la 
su i te du dépôt d ' un ac te d ' accusa t ion a u p r è s du t r i buna l c o m p é t e n t pour 
c o n n a î t r e de l 'affaire, ce t r i b u n a l n ' é t a i t pas t e n u de r e n d r e d'office une 
a u t r e décis ion sur la nécess i té de p ro longe r ou non la pér iode de d é t e n t i o n 
fixée au s t ade de l ' e n q u ê t e . 

47. Le G o u v e r n e m e n t a joute c e p e n d a n t q u e les modif icat ions 
a p p o r t é e s à la légis lat ion péna l e po lona ise , i n t r o d u i t e s pa r la loi d u 
29 j u i n 1995 e n t r é e en v igueur le 4 aoû t 1996, ont mis un t e r m e à ce t t e 
p r a t i q u e . Celle-ci , à la su i te des réso lu t ions de la C o u r s u p r ê m e 
( p a r a g r a p h e s 31-32 c i -dessus) , a é t é r e m p l a c é e p a r u n e nouvel le p r a t i q u e 
cons i s t an t à inscr i re au rôle t ou t e affaire d a n s laque l le une o r d o n n a n c e de 
mise en d é t e n t i o n pr ise a u s t ade de l ' e n q u ê t e a exp i ré , a u x fins d ' une 
nouvel le décis ion sur la p r o r o g a t i o n ou la fin de la d é t e n t i o n . 

48. Le G o u v e r n e m e n t r econna î t q u e la d é t e n t i o n du r e q u é r a n t s'est 
poursuiv ie ap rè s le 31 j a n v i e r 1994 sans q u ' u n e décis ion jud ic ia i r e 
a p p r o p r i é e ait é t é r e n d u e sur la p ro longa t ion de ce t t e m e s u r e . Sur ce 
poin t , il soul igne n é a n m o i n s q u ' u n e tel le s i t ua t ion é ta i t conforme aux 
disposi t ions ma té r i e l l e s et p rocédu ra l e s d u droi t po lonais et que les 
d isposi t ions p e r t i n e n t e s é t a i en t accessibles au r e q u é r a n t , et r evê ta i en t 
une précis ion et u n e prévisibi l i té suff isantes . Il a d m e t toutefois q u e ces 
d isposi t ions ne r evê t a i en t pas u n e spécificité suff isante et ont donc 
e n g e n d r é la p r a t i q u e i nc r im inée . 

49. En d e r n i e r l ieu, le G o u v e r n e m e n t déc la re s ' abs ten i r d ' appréc ie r 
l u i -même la r é g u l a r i t é de la d é t e n t i o n d u r e q u é r a n t et d e m a n d e à la 
C o u r de s t a t u e r sur le point de savoir si la p r a t i q u e d é n o n c é e é ta i t 
compa t ib l e avec les ex igences de l 'ar t icle 5 § 1 de la Conven t ion . 

50. La C o u r rappe l le q u e les t e r m e s « r é g u l i è r e m e n t » et «se lon les 
voies l éga le s» qu i f igurent à l 'ar t icle 5 § 1 renvoien t pour l ' essent ie l à la 
légis la t ion n a t i o n a l e et consac ren t l 'obl igat ion d ' en observer les n o r m e s de 
fond c o m m e de p r o c é d u r e . S'il i ncombe au p r e m i e r chef aux au to r i t é s 
na t iona l e s , n o t a m m e n t aux t r i b u n a u x , d ' i n t e r p r é t e r et d ' a p p l i q u e r le 
dro i t i n t e r n e , il en est a u t r e m e n t s ' ag issant d 'affaires d a n s lesquel les , au 
r e g a r d de l 'ar t ic le 5 § 1, l ' inobserva t ion du dro i t i n t e r n e e m p o r t e violat ion 
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de la C o n v e n t i o n . En pare i l cas , la C o u r peu t et doit exe rce r u n c e r t a i n 
con t rô le pour r e c h e r c h e r si le droi t i n t e r n e a b ien été r e spec t é (voir, 
p a r m i d ' a u t r e s , Douiyeb c. Pays-Bas [ G C ] , n° 31464/96, §§ 44-45, 4 aoû t 
1999, non pub l ié ) . 

51 . Toute fo i s , la « r é g u l a r i t é » de la d é t e n t i o n au r ega rd du droi t 
i n t e r n e est u n é l é m e n t essent ie l et non décisif. La C o u r doit en o u t r e 
ê t r e conva incue q u e la d é t e n t i o n p e n d a n t la pé r iode en j e u est 
conforme au but de l 'ar t icle 5 § 1, à savoir p r o t é g e r l ' individu de t ou t e 
pr iva t ion de l iber té a r b i t r a i r e . La C o u r doi t donc s ' a s su re r q u ' u n droi t 
i n t e r n e se conforme l u i - m ê m e à la C o n v e n t i o n , y compr i s aux pr inc ipes 
énoncés ou impl iqués p a r elle (voir, p a r m i d ' a u t r e s , les a r r ê t s 
W i n t e r w e r p c. Pays-Bas du 24 oc tobre 1979, sér ie A n° 33 , pp . 19-20, 
§ 45, et E r k a l o c. Pays-Bas du 2 s e p t e m b r e 1998, Recueil des arrêts et 
décisions 1998-VI, p . 2477, § 52) . 

52. S u r ce d e r n i e r poin t , la C o u r soul igne q u e lorsqu ' i l s 'agit d ' une 
pr iva t ion de l iber té il est p a r t i c u l i è r e m e n t i m p o r t a n t de sa t i s fa i re au 
pr inc ipe g é n é r a l de la sécur i t é j u r i d i q u e . P a r c o n s é q u e n t , il est essent ie l 
q u e les condi t ions de la p r iva t ion de l iber té en ve r tu du dro i t i n t e r n e 
soient c l a i r e m e n t définies et que la loi e l l e -même soit prévisible d a n s son 
appl ica t ion , de façon à r e m p l i r le c r i t è r e de « l é g a l i t é » fixé pa r la 
Conven t ion , qui exige que t o u t e loi soit su f f i s amment précise pour 
p e r m e t t r e a u ci toyen - en s ' e n t o u r a n t au besoin de conseils écla i rés - de 
prévoir , à u n d e g r é r a i sonnab le d a n s les c i rcons tances de la cause , les 
conséquences de n a t u r e à dé r ive r d ' un ac te d é t e r m i n é ( a r r ê t Steel et 
a u t r e s c. R o y a u m e - U n i du 23 s e p t e m b r e 1998, Recueil 1998-VI I , p. 2735, 
§ 5 4 ) . 

53 . Q u a n t a u x c i rcons tances de la cause , la C o u r relève q u e les pa r t i e s 
s ' accordent à d i re q u ' e n t r e la d a t e d ' exp i r a t i on de l ' o rdonnance de mise en 
d é t e n t i o n du 30 d é c e m b r e 1993 - c 'es t -à-di re le 31 j a n v i e r 1994 - et la 
décis ion u l t é r i e u r e pr ise le 24 m a i 1994 pa r le t r i buna l rég iona l de Lôdz 
sur la l ibéra t ion du r e q u é r a n t , il n 'y a pas eu de décis ion jud ic i a i r e 
l é g i t i m a n t la d é t e n t i o n de l ' in té ressé . De m ê m e , il n 'es t pas con te s t é q u e , 
p e n d a n t ce t t e pé r iode , le r e q u é r a n t a é té m a i n t e n u en d é t e n t i o n au seul 
mot i f q u ' u n ac te d ' accusa t ion avai t é té déposé d a n s l ' in terval le a u p r è s du 
t r i b u n a l c o m p é t e n t pour c o n n a î t r e de l 'affaire. 

54. La C o u r observe q u e la p r a t i q u e i n t e r n e cons i s t an t à m a i n t e n i r 
u n e p e r s o n n e en d é t e n t i o n en ra ison du dépô t d ' un ac te d ' accusa t ion ne 
se fondait sur a u c u n e disposi t ion législat ive ou j u r i s p r u d e n c e 
spécif ique m a i s , ainsi q u e la C o m m i s s i o n l'a cons t a t é et que les pa r t i e s 
l 'ont a d m i s d e v a n t la C o u r , p rovena i t de ce q u e , à l ' époque des fai ts , la 
légis la t ion p é n a l e polonaise ne prévoyai t a u c u n e règle précise p o u r régi r 
la s i tua t ion d ' un d é t e n u p e n d a n t la p r o c é d u r e j ud i c i a i r e , ap r è s 
l ' exp i ra t ion de la pér iode de d é t e n t i o n fixée d a n s la d e r n i è r e o r d o n n a n c e 
de mise en d é t e n t i o n r e n d u e au s t ade de l ' e n q u ê t e . 
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55. D a n s ce c o n t e x t e , la C o u r e s t ime tou t d ' abo rd que , en ra i son de 
l ' absence de t o u t e d ispos i t ion précise i n d i q u a n t si - et, d a n s l 'aff i rmative, 
à quel les condi t ions - la d é t e n t i o n o r d o n n é e pour u n e pé r iode l imi tée au 
s t ade de l ' e n q u ê t e pouvai t ê t r e r é g u l i è r e m e n t p ro longée au s t ade de la 
p r o c é d u r e j ud i c i a i r e , la légis la t ion péna le polonaise p e r t i n e n t e ne 
sat isfaisai t pas au c r i t è re de «prév is ib i l i t é» d ' une « lo i» aux fins de 
l 'ar t ic le 5 § 1 de la Conven t ion . 

56. D e u x i è m e m e n t , la C o u r e s t i m e q u e la p r a t i q u e qui s'est 
déve loppée pour r é p o n d r e à ce t t e l acune légis la t ive , selon laquel le une 
p e r s o n n e est d é t e n u e p o u r u n e pé r iode i n d é t e r m i n é e et imprévis ib le sans 
q u e la d é t e n t i o n se fonde sur une disposi t ion légale concrè te ou sur une 
décision jud i c i a i r e , est en soi c o n t r a i r e au pr inc ipe de la sécur i t é j u r i d i q u e , 
qui est impl ic i te d a n s la Conven t i on et qui cons t i tue l 'un des é l é m e n t s 
f o n d a m e n t a u x de l 'E ta t de dro i t . 

57. A cet éga rd , la C o u r soul igne é g a l e m e n t q u ' a u x fins de l 'ar t icle 5 
§ 1 de la C o n v e n t i o n , la d é t e n t i o n qui s ' é tend sur u n e pé r iode de p lus ieurs 
mois et qui n ' a pas é té o r d o n n é e pa r u n t r i buna l ou p a r u n j u g e ou par 
t o u t e a u t r e p e r s o n n e «hab i l i t ée (...) à exe rce r des fonctions jud ic i a i r e s » 
ne s au ra i t ê t r e cons idé rée c o m m e « r é g u l i è r e » au sens de ce t t e 
disposi t ion. Si ce t t e exigence n 'es t pas exp l i c i t emen t fo rmulée à l 'ar t icle 5 
§ 1, elle p e u t se dédu i r e de l 'ar t icle 5 pr is d a n s sa g lobal i té , en pa r t i cu l i e r 
du libellé du p a r a g r a p h e 1 c) («en vue d ' ê t r e condui t devan t l ' au to r i t é 
j ud ic i a i r e c o m p é t e n t e » ) et du p a r a g r a p h e 3 («doi t ê t r e auss i tô t t r a d u i t e 
devan t un j u g e ou u n a u t r e m a g i s t r a t habi l i té p a r la loi à exe rce r des 
fonctions j u d i c i a i r e s » ) . E n o u t r e , la g a r a n t i e d'habeas corpus q u e con t ien t 
l 'ar t icle 5 § 4 vient é g a l e m e n t a p p u y e r l ' idée q u e la d é t e n t i o n qui est 
p ro longée au-de là de la pé r iode ini t ia le envisagée a u p a r a g r a p h e 3 
appel le l ' i n t e rven t ion d 'un « t r i b u n a l » c o m m e g a r a n t i e con t re 
l ' a rb i t r a i r e . De l'avis de la C o u r , la p ro t ec t i on offerte p a r l 'ar t icle 5 § 1 
con t r e les p r iva t ions de l iber té a r b i t r a i r e s sera i t g r a v e m e n t c o m p r o m i s e 
si u n e p e r s o n n e pouvai t ê t r e d é t e n u e u n i q u e m e n t sur décision du 
p r o c u r e u r à la su i te d 'une s imple c o m p a r u t i o n devan t l ' au tor i t é 
judicia i re visée au p a r a g r a p h e 3 de l 'ar t ic le 5. 

58. En conclusion, et à la l umiè r e des faits de la cause , la C o u r e s t ime 
que la d é t e n t i o n du r e q u é r a n t n ' é t a i t pas « r é g u l i è r e » au sens de 
l 'ar t ic le 5 § 1 de la C o n v e n t i o n . Dès lors , il y a eu violat ion de ce t t e 
disposi t ion. 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 4 DE LA 
C O N V E N T I O N 

59. Le r e q u é r a n t se p la in t é g a l e m e n t q u e les j u r id i c t ions polonaises 
n ' a i en t pas e x a m i n é « à bre f d é l a i » la r é g u l a r i t é de sa d é t e n t i o n en ve r tu 
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d e l 'acte d ' accusa t ion , a u m é p r i s de l 'ar t icle 5 § 4 de la C o n v e n t i o n , ainsi 
l ibe l lé : 

« T o u t e p e r s o n n e p r i v é e d e sa l i b e r t é p a r a r r e s t a t i o n ou d é t e n t i o n a le d r o i t 

d ' i n t r o d u i r e u n r e c o u r s d e v a n t un t r i b u n a l , af in q u ' i l s t a t u e à b r e f d é l a i s u r la l é g a l i t é 

d e sa d é t e n t i o n et o r d o n n e sa l i b é r a t i o n si la d é t e n t i o n est i l l éga le . » 

60. Le r e q u é r a n t renvoie tout d ' abo rd à son recours du 7 j a n v i e r 
1994, pa r leque l il a con t e s t é la légal i té de son m a i n t i e n en d é t e n t i o n 
o r d o n n é p a r le t r i b u n a l rég iona l de Eôdz le 30 d é c e m b r e 1993. Il 
p r é t e n d que ce recours , a p r è s avoir é té - i n j u s t e m e n t - cons idéré 
c o m m e u n e d e m a n d e de l ibéra t ion et renvoyé pa r la cour d ' appe l à la 
j u r i d i c t i on de p r e m i è r e in s t ance le 1" février 1994, n ' a j a m a i s é té 
e x a m i n é u l t é r i e u r e m e n t p a r les t r i b u n a u x c o m p é t e n t s , avec pour 
conséquence q u e le r e q u é r a n t a é té privé de t ou t e possibi l i té de 
c o n t e s t e r c e t t e o r d o n n a n c e . 

6 1 . L ' i n t é r e s s é sou t i en t ensu i t e q u e la m a n i è r e don t les t r i b u n a u x ont 
t r a i t é ses deux a u t r e s d e m a n d e s de l ibé ra t ion , d a t é e s r e s p e c t i v e m e n t du 
7 février et du 28 m a r s 1994, ne se conciliait pas avec la no t ion de « b r e f 
d é l a i » énoncée à l 'ar t icle 5 § 4. Il soul igne q u ' a u x t e r m e s de l 'ar t icle 214 
du code de p r o c é d u r e p é n a l e , les t r i b u n a u x é t a i en t t e n u s de s t a t u e r sur 
ses d e m a n d e s d a n s un délai ne d é p a s s a n t pas t rois j o u r s . P o u r t a n t , une 
pé r iode de p r e s q u e cinq mois pour la p r e m i è r e d e m a n d e , et de plus de 
trois mois q u a n t à la seconde , s 'est écoulée avan t q u e les t r i b u n a u x ne 
p a r v i e n n e n t , le 5 ju i l l e t 1994, à u n e décis ion défini t ive sur la légal i té de 
sa d é t e n t i o n . 

62. Le r e q u é r a n t p r é t e n d é g a l e m e n t q u e le fait qu ' i l a d e m a n d é aux 
a u t o r i t é s de le l ibé re r en ra ison de son m a u v a i s é t a t de s a n t é ne s au ra i t 
ê t r e r e t e n u c o n t r e lui pu i sque la p r inc ipa le ra i son p o u r laquel le ce t t e 
p r o c é d u r e a d u r é si l o n g t e m p s a é té le m a n q u e d'efficacité et de 
coord ina t ion des a u t o r i t é s , qu i ressor t en pa r t i cu l i e r des efforts qu 'e l les 
ont v a i n e m e n t déployés p o u r ob ten i r des expe r t i s e s méd ica les . 

63 . Enfin, le r e q u é r a n t , c o m m e il l 'avait dé jà fait d e v a n t la 
C o m m i s s i o n , fait valoir que son dro i t à un con t rô le à b re f déla i de la 
r é g u l a r i t é de sa d é t e n t i o n a é té m é c o n n u auss i en ra ison de la d u r é e 
excessive de la p r o c é d u r e qu ' i l a i n s t i t uée en v e r t u de l 'ar t ic le 14 du code 
d ' exécu t ion des pe ines péna l e s . C e t t e p r o c é d u r e , engagée p a r sa d e m a n d e 
d u 16 février 1994, ne s 'est t e r m i n é e que le 21 d é c e m b r e 1994, c 'es t -à-dire 
plus de dix mois a p r è s . 

64. P o u r le G o u v e r n e m e n t , la p r o c é d u r e re la t ive à la r é g u l a r i t é de la 
d é t e n t i o n du r e q u é r a n t a é té condu i t e d a n s un déla i r a i sonnab le . 
I n v o q u a n t les p r o c é d u r e s e n t a m é e s pa r les d e m a n d e s de l ibé ra t ion de 
M. Baranowsk i , il e s t ime q u e la nécess i té d ' ob ten i r des expe r t i s e s 
médica les sur l ' é ta t de s an t é du r e q u é r a n t a jus t i f ié u n c e r t a i n r e t a r d 
d a n s la condu i t e d e ces ins t ances . 
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65 . Le G o u v e r n e m e n t fait valoir que le t r i buna l rég iona l de Lodz a 
a b o r d é l ' e x a m e n de la p r e m i è r e d e m a n d e d è s le l e n d e m a i n de sa 
p r é s e n t a t i o n et qu ' i l a par la su i te a journé en cinq occasions les d éb a t s 
sur les d e m a n d e s p e r t i n e n t e s pa rce qu ' i l fallait o b t e n i r les r a p p o r t s de 
t rois e x p e r t s . En o u t r e , le t r i buna l é ta i t t e n u en ve r tu de l 'ar t icle 218 du 
code de p r o c é d u r e péna l e d ' é tab l i r si la d é t e n t i o n du r e q u é r a n t ne 
m e t t a i t pas g r a v e m e n t en d a n g e r sa vie ou sa s a n t é . Eu é g a r d à ces 
cons idé ra t ions , l ' é ta t de s an t é du r e q u é r a n t a é té appréc i é avec une 
d i l igence pa r t i cu l i è r e . 

66. A propos de l 'appel in te r je té pa r le r e q u é r a n t le 7 j a n v i e r 1994, le 
G o u v e r n e m e n t r econna î t t a c i t e m e n t q u e ce recours , en t a n t q u e tel , n 'a 
pas é t é e x a m i n é p a r les a u t o r i t é s . Tou te fo i s , il con t e s t e l 'avis de la 
C o m m i s s i o n sur le po in t de savoir q u a n d ce recours a fait « l 'objet d ' une 
décision j u d i c i a i r e » , p r é t e n d a n t q u e la d a t e p e r t i n e n t e n ' é t a i t pas le 
5 ju i l le t 1994 c o m m e l'a cons t a t é la C o m m i s s i o n , ma i s le 24 m a i 1994, 
d a t e de la décis ion de p r e m i è r e ins tance sur les d e m a n d e s de l ibéra t ion 
s u s m e n t i o n n é e s . 

67. En conclusion, le G o u v e r n e m e n t invite la C o u r à d i re q u ' e n 
l ' espèce, c o n t r a i r e m e n t à ce q u e conclut la C o m m i s s i o n , il n 'y a pas eu 
violat ion de l 'ar t icle 5 § 4 de la C o n v e n t i o n . 

68. La C o u r r appe l l e q u ' e n g a r a n t i s s a n t aux p e r s o n n e s a r r ê t é e s ou 
d é t e n u e s un recours pour c o n t e s t e r la r é g u l a r i t é de leur p r iva t ion de 
l ibe r té , l 'ar t ic le 5 § 4 consacre aussi le droi t p o u r elles, à la su i te de 
l ' ins t i tu t ion d 'une telle p r o c é d u r e , d ' ob t en i r à b re f déla i u n e décision 
jud ic i a i r e c o n c e r n a n t la r égu l a r i t é de leur d é t e n t i o n et m e t t a n t fin à leur 
pr iva t ion de l iber té si elle se révèle i l légale (voir, p a r e x e m p l e , Musial 
c. Pologne [ G C ] , n" 24557/94, § 43 , C E D H 1999-11). 

69. En l 'espèce, la C o u r relève d ' e m b l é e que le r e q u é r a n t , o u t r e qu' i l 
p r é s e n t e des a r g u m e n t s c o n c e r n a n t la condu i t e des in s t ances engagées 
p a r son appe l et ses d e m a n d e s de l ibé ra t ion , a t t a c h e é g a l e m e n t de 
l ' i m p o r t a n c e à la p r o c é d u r e qu' i l a i n s t i t uée en ve r tu de l 'ar t icle 14 du 
code d ' exécu t ion des pe ines p é n a l e s . D a n s son r a p p o r t , la C o m m i s s i o n 
n ' a pas e x p r i m é d 'avis sur ce poin t . Le G o u v e r n e m e n t n ' a pas non plus 
p r é s e n t é d ' a r g u m e n t p e r t i n e n t d a n s son m é m o i r e . Toutefo is , la Cour , 
r e levan t q u e la p r o c é d u r e en ques t i on visait u n i q u e m e n t à ob t en i r une 
i n t e r p r é t a t i o n d ' une décision exécu to i r e r e n d u e d a n s le c ad re d 'une 
p r o c é d u r e p é n a l e , et n ' imp l iqua i t a u c u n e d e m a n d e de l ibéra t ion , e s t ime 
q u e c e t t e p r o c é d u r e ne t o m b e pas sous l ' e m p i r e de l 'ar t icle 5 § 4 de la 
Conven t i on . 

70. La C o u r doit e x a m i n e r ensu i t e si, cons idé ran t la d u r é e de la 
p r o c é d u r e re la t ive aux d e m a n d e s de l ibéra t ion p r é s e n t é e s pa r le 
r e q u é r a n t et la façon dont son recours du 7 j a n v i e r 1994 a é té t r a i t é , le 
dro i t de l ' in té ressé d ' o b t e n i r u n e décis ion « à b re f d é l a i » su r la r é g u l a r i t é 
de sa d é t e n t i o n a é té r e spec t é . 
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71 . A cet é g a r d , la C o u r observe que la p r o c é d u r e re la t ive à la 
p r e m i è r e d e m a n d e de l ibéra t ion a d u r é du 7 février a u 5 ju i l l e t 1994, soit 
envi ron c inq mois . La p r o c é d u r e c o n c e r n a n t la seconde d e m a n d e a 
c o m m e n c é le 28 m a r s 1994 et s 'est dé rou l ée en pa ra l l è l e , sur u n peu plus 
de trois mois . 

72. La C o u r r econna î t q u e , clans le cad re de l ' e x a m e n d ' une d e m a n d e 
de l ibé ra t ion , la complex i t é des ques t ions méd ica le s e n j e u est u n fac teur 
pouvan t e n t r e r en l igne de c o m p t e lorsqu' i l s 'agit d ' a p p r é c i e r le respec t de 
l 'exigence du « c o n t r ô l e à b re f d é l a i » posée p a r l 'ar t ic le 5 § 4. La 
complex i t é d ' un doss ier médica l , q u e l q u e excep t ionne l l e qu ' e l l e soit, ne 
s au ra i t p o u r t a n t d i s p e n s e r les a u t o r i t é s n a t i o n a l e s de se c o n f o r m e r à 
leurs obl iga t ions essent ie l les au r e g a r d de ce t t e d ispos i t ion (voir, mutatis 
mutandis, Musial, ibidem, § 47). 

73. Ce la posé , la C o u r cons t a t e qu ' i l a fallu au t r i buna l rég iona l de 
Lôdz six s e m a i n e s environ pour o b t e n i r le r appor t d 'un ca rd io logue , et un 
mois de plus p o u r recuei l l i r les expe r t i s e s d ' un n e u r o l o g u e et d 'un 
psych ia t re . Encore un mois lui a é té nécessa i re pour r a s s e m b l e r d ' a u t r e s 
é l é m e n t s - non préc isés ( p a r a g r a p h e s 16-18 c i -dessus) . Ces in te rva l les 
r e l a t i v e m e n t longs e n t r e les d i f férentes décis ions visant à recuei l l i r des 
é l é m e n t s de p r e u v e ne s e m b l e n t p a s compa t ib l e s avec les t e r m e s de 
«d i l igence p a r t i c u l i è r e » d a n s la condu i t e de l ' ins tance employés p a r le 
G o u v e r n e m e n t d a n s son m é m o i r e . Dès lors, la C o u r n 'es t pas convaincue 
p a r l ' a r g u m e n t du G o u v e r n e m e n t selon lequel la nécess i té d ' ob ten i r des 
expe r t i s e s méd ica le s peu t exp l ique r la d u r é e g lobale de la p r o c é d u r e . 
P a r t a n t , elle e s t ime que ce t t e ins tance n 'a pas é t é m e n é e « à b re f dé l a i» , 
c o m m e le r equ i e r t l 'ar t icle 5 § 4. 

74. En d e r n i e r lieu, la C o u r a e x a m i n é la ques t ion de l 'appel in te r je té 
p a r le r e q u é r a n t le 7 j a n v i e r 1994 con t r e l ' o rdonnance du 30 d é c e m b r e 
1993, d a n s lequel il con tes t a i t la légal i té de la p ro longa t ion de sa 
d é t e n t i o n . Il ne p r ê t e pas à con t roverse q u e les a u t o r i t é s ont e s t imé 
d'office q u e ce r ecour s é ta i t u n e d e m a n d e de l ibéra t ion mais ne l 'ont 
j ama i s e x a m i n é sous l 'une ou l ' au t r e de ces d é n o m i n a t i o n s . Elle cons t a t e 
é g a l e m e n t q u e le seul point en li t ige est de savoir si, et d a n s l 'aff i rmative 
q u a n d , l 'on peu t cons idé re r que ce r ecour s a fait l 'objet d ' u n e décision 
jud ic i a i r e . 

75. Sur ce po in t , la C o u r c o n s t a t e q u ' e n fait le recours du r e q u é r a n t 
n ' a pas é té e x a m i n é . Toutefo is , elle cons idère à cet é g a r d q u e la cour 
d ' appe l de Lôdz , d a n s sa décision du 5 ju i l l e t 1994, a en fait s t a t u é su r 
l ' ensemble des ques t ions c o n c e r n a n t la r é g u l a r i t é de la d é t e n t i o n du 
r e q u é r a n t . Elle est donc d 'avis q u e c e t t e décis ion p e u t passe r p o u r avoir 
r é p o n d u aux a r g u m e n t s p r é s e n t é s pa r le r e q u é r a n t d a n s son r ecour s du 
7 j a n v i e r 1994. 

76. En c o n s é q u e n c e , la C o u r c o n s t a t e q u ' a u x fins d e l 'a r t ic le 5 § 4, il a 
fallu p rès de six mois , du 7 j a n v i e r j u s q u ' a u 5 ju i l l e t 1994, pour e x a m i n e r 
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la r é g u l a r i t é du m a i n t i e n du r e q u é r a n t en d é t e n t i o n j u s q u ' a u 31 j a n v i e r 
1994. Selon elle, u n e pé r iode aussi longue , qui a ôté au recours du 
r e q u é r a n t t o u t e effectivité j u r i d i q u e ou p r a t i q u e , s 'analyse en un dén i du 
droi t de l ' in té ressé « d ' i n t r o d u i r e u n r ecour s pour faire s t a t u e r à b re f délai 
sur la légal i té de sa d é t e n t i o n » . 

77. En conclusion, la C o u r e s t ime q u ' e n l 'espèce il y a eu viola t ion de 
l 'ar t icle 5 § 4 de la Conven t i on . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

78. Aux t e r m e s de l 'ar t icle 41 : 

« S i la C o u r d é c l a r e q u ' i l y a eu v i o l a t i o n d e la C o n v e n t i o n ou de ses P r o t o c o l e s , e t si le 

d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e ne p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 

A. D o m m a g e 

79. Le r e q u é r a n t r é c l a m e un m o n t a n t de 8 0 0 0 0 0 0 zlotys (PLN) en 
r é p a r a t i o n des souffrances m o r a l e s ainsi q u e du m a n q u e à g a g n e r et de 
la p e r t e de chances occas ionnés p a r sa d é t e n t i o n . 

80. Le G o u v e r n e m e n t t rouve la s o m m e en q u e s t i o n e x o r b i t a n t e . Il 
invite la C o u r à déc ider q u e le cons ta t d ' u n e violat ion r e p r é s e n t e une 
sa t i s fac t ion équ i t ab l e suff isante . A t i t r e subs id ia i re , il d e m a n d e à la C o u r 
d ' a p p r é c i e r le m o n t a n t de la sa t i s fac t ion é q u i t a b l e sur la base de sa 
j u r i s p r u d e n c e d a n s des affaires s imi la i res et à la l u m i è r e de la 
con jonc tu re é c o n o m i q u e i n t e r n e . 

8 1 . La C o u r e s t i m e qu ' i l n 'y a pas de lien de causa l i t é e n t r e les violat ions 
é tab l ies et le d o m m a g e m a t é r i e l a l l égué . En c o n s é q u e n c e , elle n ' aperço i t 
a u c u n e ra ison d 'oc t royer au r e q u é r a n t u n e i n d e m n i t é de ce chef. 

82. En r evanche , elle cons idère que l ' in té ressé a c e r t a i n e m e n t subi un 
pré jud ice m o r a l , qu i n 'es t pas su f f i s amment r é p a r é p a r le cons ta t d ' une 
violat ion. S t a t u a n t en é q u i t é , elle a l loue au r e q u é r a n t 3 0 0 0 0 P L N de ce 
chef. 

B. Fra i s e t d é p e n s 

83. Le r e q u é r a n t r éc l ame é g a l e m e n t 18 000 P L N pour les frais et 
d é p e n s exposés d a n s le c ad re de la p r o c é d u r e d e v a n t la C o u r . 

84. Le G o u v e r n e m e n t invite la C o u r à oc t royer , le cas é c h é a n t , une 
i n d e m n i t é u n i q u e m e n t d a n s la m e s u r e où les frais et d é p e n s r evend iqués 
ont é té r é e l l e m e n t et n é c e s s a i r e m e n t exposés et sont r a i sonnab le s q u a n t à 
l eu r t aux . 
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85. A p p l i q u a n t les c r i t è res dégagés p a r sa j u r i s p r u d e n c e (voir, p a r 
e x e m p l e , Òztùrk c. Turquie [ G C ] , n" 22479/93 , § 83 , C E D H 1999-VI) et 
s t a t u a n t en équ i t é , la C o u r j u g e r a i sonnab le d ' acco rde r au r e q u é r a n t 
10 000 P L N pour frais et d é p e n s , p lus tout m o n t a n t é v e n t u e l l e m e n t dû 
au t i t r e de la t axe sur la va leu r a jou tée . 

C. I n t é r ê t s m o r a t o i r e s 

86. Selon les in fo rma t ions don t dispose la C o u r , le t a u x d ' i n t é r ê t légal 
appl icab le en Pologne à la d a t e d ' adop t ion du p r é s e n t a r r ê t é ta i t de 21 % 
l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu viola t ion de l 'ar t icle 5 § 1 d e la C o n v e n t i o n ; 

2. Dit qu ' i l y a eu viola t ion de l 'ar t ic le 5 § 4 d e la C o n v e n t i o n ; 

3. Dit 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r a u r e q u é r a n t , d a n s les t rois mois , 
les s o m m e s s u i v a n t e s : 

i. p o u r d o m m a g e m o r a l , 30 000 P L N ( t r e n t e mi l le zlotys) ; 
ii. p o u r frais et d é p e n s , 10 000 P L N (dix mil le zlotys) , p lus tout 
m o n t a n t p o u v a n t ê t r e dû au t i t r e de la t axe su r la va leu r a jou tée ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r d 'un i n t é r ê t s imple de 21 % l 'an 
à c o m p t e r de l ' exp i ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t ; 

4. Rejette la d e m a n d e de sa t i s fac t ion équ i t ab l e pour le su rp lus . 

Fai t en angla i s , puis p rononcé en aud ience pub l ique au Pala is des 
Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 28 m a r s 2000. 

Michae l O 'BOYLE 
Greffier 

E l i s abe th PALM 
P r é s i d e n t e 
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SUMMARY1 

Detention in a sobering-up centre 

Article 5 § 1 

Lawful detention - Deprivation of liberty - Alcoholics - Interpretation of the term "alcoholics" 
- Vienna Convention on the Law of Treaties - Intoxicated persons - Behaviour threatening to 
others or oneself - Sobering-up centre - Detention in a sobering-up centre - Consideration of 
alternatives to detention 

* 
* * 

The applicant, whose sight is seriously impaired, complained to clerks at a post 
office that his post-office box had been opened and emptied. The clerks called the 
police, alleging that the applicant was drunk and behaving in an offensive manner. 
The applicant was taken by the police to a sobering-up centre, where he was 
detained for six and a half hours. The statutory form which was filled out on the 
applicant's arrival at the centre included a section signed by a doctor, who 
concluded that the applicant was in a state of intoxication which justified keeping 
him in the sobering-up centre for six hours, pursuant to section 40 of the Law of 
26 October 1982 on Education in Sobriety and the Fight against Alcoholism. The 
applicant's claim for compensation was rejected by the Regional Court, which 
found that his arrest had been justified, and his appeal was dismissed by the 
Court of Appeal. Criminal proceedings against the police officers and staff of the 
centre were eventually discontinued. 

Held 
Article 5 § 1 (e): Since sub-paragraph (e) of Article 5 § 1 was the only ground 
invoked for the deprivation of the applicant's liberty, the essential point was the 
meaning to be given to the term "alcoholics", and in that respect the Court would 
be guided by the Vienna Convention on the Law of Treaties. In common usage, the 
word "alcoholic" denoted a person addicted to alcohol, but in Article 5 the term 
was found in a context that included a reference to several other categories of 
persons in respect of whom a predominant reason for allowing them to be 
deprived of their liberty was not only that they were dangerous for public safety 
but also that their own interests might necessitate their detention. Consequently, 
the object and purpose of Article 5 § 1 (e) could not be interpreted as allowing the 
detention only of "alcoholics" in the limited sense of persons in a clinical state of 
"alcoholism"; persons who had not been diagnosed as "alcoholics" but whose 
conduct and behaviour under the influence of alcohol posed a threat to public 
order or themselves could be taken into custody for the protection of the public or 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b ind t h e C o u r t . 
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their own interests, such as health or personal safety. Moreover, this 
interpretation was confirmed by the travaux préparatoires. The applicant's 
detention thus fell within the ambit of Article 5 § 1 (e). 
It was not disputed that the police had followed the procedure laid down by law, so 
that the applicant's detention had a basis in domestic law. However, the Court had 
serious doubts as to whether it could be said that the applicant had behaved, under 
the influence of alcohol, in such a way that he had posed a threat to others or 
himself, and these doubts were reinforced by the rather trivial factual basis for 
the detention and the fact that the applicant was almost blind. Detention was 
such a serious measure that is was only justified where other, less severe 
measures had been considered and found to be insufficient. Thus, it did not 
suffice for the deprivation of liberty to be in accordance with law; it had also to be 
necessary in the circumstances. In the present case, no consideration appeared to 
have been given by the authorities to the fact that the law provided for several 
measures which might be applied to an intoxicated person, other than detention 
in a sobering-up centre, the most extreme of all. In the absence of such 
consideration, the applicant's detention could not be regarded as lawful. 
Conclusion: violation (six votes to one). 
Article 41 : The Court made an award in respect of non-pecuniary damage and also 
in respect of costs and expenses. 
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In t h e c a s e o f W i t o l d Li twa v. P o l a n d , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r M. FISCHBACH, President, 
M r B . CONFORTI, 

M r G. BONELLO, 

M r s V. STRAZNICKÄ, 

M r s M. TSATSA-NIKOLOVSKA, 

M r A . B . BAKA, 

M r E. LEVITS, judges, 
a n d M r E. FRIBERGH, Section Registrar, 

H a v i n g de l i be r a t ed in p r iva te on 7 O c t o b e r 1999 a n d 23 M a r c h 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red t o t he C o u r t by t h e E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 6 M a r c h 1999. It o r ig ina t ed in an 
appl ica t ion (no. 26629/95) aga ins t t he Republ ic of Po land lodged wi th the 
C o m m i s s i o n u n d e r fo rmer Ar t ic le 25 of the Conven t i on for t h e P ro tec t ion 
of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) by a 
Polish na t i ona l , M r Wi to ld Li twa (" the a p p l i c a n t " ) , on 6 A u g u s t 1994. 

T h e object of t he C o m m i s s i o n ' s r eques t was to ob t a in a decis ion as to 
w h e t h e r the facts of t he case disclosed a b r e a c h by the r e s p o n d e n t S ta te of 
its ob l iga t ions u n d e r Art ic le 5 § 1 of t he Conven t ion . 

2. O n 31 M a r c h 1999 a pane l of the G r a n d C h a m b e r dec ided , in 
acco rdance wi th Art ic le 5 § 4 of Protocol No. 11 to t he C o n v e n t i o n read 
in conjunct ion wi th Rules 100 § 1 and 24 § 6 of the Rules of C o u r t , t ha t 
t he case should be dea l t wi th by a C h a m b e r cons t i t u t ed wi th in one of the 
Sect ions of t he C o u r t . S u b s e q u e n t l y t he P re s iden t of t he C o u r t , 
M r L. W i l d h a b e r , a s s igned t h e case to t he Second Sect ion (Rule 52 § 1). 
T h e C h a m b e r c o n s t i t u t e d wi th in t h a t Sect ion inc luded ex officio 
M r J . Makarczyk , t he j u d g e e lec ted in respec t of Po land (Article 27 § 2 of 
t he Conven t i on and Ru le 26 § 1 (a ) ) , and M r M. F ischbach , Vice-Pres iden t 
of t he Sect ion (Rule 26 § 1 (a) t a k e n t o g e t h e r wi th Rule 12). T h e o the r 
m e m b e r s d e s i g n a t e d by t h e l a t t e r t o c o m p l e t e t h e C h a m b e r were 
M r B. Confor t i , M r G. Bonel lo , M r s M. Tsa t sa -Nikolovska , M r A.B. Baka 
a n d M r E. Levi ts (Rule 26 § 1 (b) ) . Subsequen t ly , as M r Makarczyk was 
u n a b l e to sit in t he C h a m b e r , the Polish G o v e r n m e n t (" the 
G o v e r n m e n t " ) , af ter be ing invi ted to do so by the P r e s i d e n t of t he 
C h a m b e r , ind ica ted t h a t t h e y wished to appo in t a n o t h e r e lec ted j u d g e to 
sit in his p lace . P u r s u a n t to t h e P r e s i d e n t ' s o rde r m a d e in c o n s e q u e n c e , 
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M r s V. S t razn icka , s u b s t i t u t e j u d g e , rep laced M r Makarczyk as a m e m b e r 
of t he C h a m b e r (Rule 26 § 1 (a) r ead t o g e t h e r wi th Rule 29). 

3. O n 27 Apri l 1999 the C h a m b e r dec ided , in accordance wi th Rule 59 
§ 2, to hold a h e a r i n g in the case . 

4. S u b s e q u e n t l y t he P r e s i d e n t of t he C h a m b e r invited t he pa r t i e s , 
u n d e r Rule 59 § 3, to s u b m i t m e m o r i a l s on t h e issues a r i s ing in t he case . 
T h e R e g i s t r a r received the G o v e r n m e n t ' s m e m o r i a l on 3 S e p t e m b e r 1999. 
T h e appl ican t s u b m i t t e d his m e m o r i a l on 6 S e p t e m b e r 1999. 

5. In accordance wi th t he decis ion of the P r e s i d e n t , who had given the 
app l i can t ' s r e p r e s e n t a t i v e s leave to a d d r e s s t he C o u r t in Polish (Rule 34 
§ 3) , a h e a r i n g took place in publ ic in the H u m a n Righ t s Bui ld ing , 
S t r a s b o u r g , on 7 O c t o b e r 1999. 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
Mr K. DRZEWIGKI, Min i s t ry of Fore ign Affairs, Agent, 
M r A. KALINSKI, Counsel, 
M r s B. DRZEWICKA, 

M r s M. WASEK-WLADEREK, Advisers; 

(b) for the applicant 
M r P . SOLHAJ, of t he K r a k o w Bar , Counsel, 
M r K. T O R , of t he K r a k o w Bar , Adviser. 

T h e C o u r t h e a r d add re s se s by M r Solhaj and M r Drzewicki , and also 
M r Drzewicki ' s a n d M r T o r ' s rep l ies to ques t i ons pu t by the j u d g e s of t he 
C o u r t . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

6. T h e app l ican t , bo rn in 1946, is d isabled in t h a t he is blind in one eye 
a n d his sight in t he o t h e r is severely impa i r ed . 

7. O n 5 May 1994 at noon the app l i can t , w i th t he dog he uses as a guide 
dog, wen t to Krakow Post Office no. 30 to check his post-office boxes . H e 
was a c c o m p a n i e d by W.K. T h e app l i can t ' s post-office boxes had been 
o p e n e d a n d were emp ty . T h e app l i can t c o m p l a i n e d to the post-office 
c lerks who s u b s e q u e n t l y cal led t he police, a l leg ing t h a t t he app l i can t was 
d r u n k a n d behav ing offensively. 

8. O n t h e s a m e day, a t 12.20 p .m. , t he app l i can t was t a k e n by police 
officers to t he K r a k o w sobe r ing -up c e n t r e (Izba Wytrzezwienj a n d d e t a i n e d 
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t h e r e for six hour s a n d th i r ty m i n u t e s . T h e staff of t he c e n t r e fdled out a 
form reco rd ing the app l i can t ' s s tay. 

9. T h e form was p r e -p r in t ed . It bo re the n u m b e r 006107/94 a n d was 
en t i t l ed " C a r d r eco rd ing a s tay in a sobe r ing -up c e n t r e " . It h a d been 
fdled out by h a n d . After de ta i l s of t he app l i can t ' s ident i ty , the form was 
divided in to seven sec t ions . T h e first sect ion, en t i t l ed " R e q u e s t for 
admiss ion" , i nd ica ted t h a t t he app l i can t h a d a r r ived a t t he c e n t r e at 
12.45 p .m. T h e reason for t he a r r e s t was pa r t l y typed and par t ly 
h a n d w r i t t e n . T h e opera t ive pa r t of sect ion 40(1) of t he Law of 26 O c t o b e r 
1982 (cited below in p a r a g r a p h 26) was typed in. T h e h a n d w r i t t e n note 
r ead : 

" [ T h e a p p l i c a n t ) m a d e a row a t t h e pos t office in U r o c z a O s i c d l e . " 

10. T h e second sect ion, en t i t l ed "Doctor ' s a s s e s s m e n t " and s igned by a 
doc tor , r ead : 

" 1 . A n a m n e s i s : 

(1) C i r c u m s t a n c e s , k i n d a n d q u a n t i t y of a l c o h o l d r u n k , fac t s s u r r o u n d i n g 

i n t o x i c a t i o n : [ h a n d w r i t i n g ] e v i d e n t s m e l l of a l c o h o l - r e f u s e d to t a k e a b r e a t h t e s t 

2 . E x a m i n a t i o n of t h e p e r s o n b r o u g h t in : 

(1) B e h a v i o u r : luc id ; u n c o n s c i o u s ; s o m n o l e n t ; t a l k a t i v e ; c a l m ; r o w d y ; r e t i c e n t ; 

c o m p o s e d [ t h e w o r d s " l u c i d " a n d " t a l k a t i v e " w e r e u n d e r l i n e d by h a n d ] 

(2) M o o d : c h e e r f u l ; d e p r e s s e d , a v e r a g e ; e x c i t e d [ t h e w o r d " a v e r a g e " w a s u n d e r l i n e d 

by h a n d ] 

(3) W a l k : s t e a d y ; u n s t e a d y ; l ack of b a l a n c e [ t h e w o r d " u n s t e a d y " w a s u n d e r l i n e d by 

h a n d ] 

(4) S p e e c h : c l e a r ; b l u r r e d ; m u m b l i n g [ t h e w o r d " b l u r r e d " w a s u n d e r l i n e d by h a n d ] 

(5) T r a c e s of v o m i t : v i s ib le ; inv is ib le ] t h e w o r d " i n v i s i b l e " w a s u n d e r l i n e d by h a n d ] 

(6) P u l s e : r e g u l a r ; i r r e g u l a r ; s t r o n g ; w e a k [ t h e w o r d s " r e g u l a r " a n d " s t r o n g " w e r e 

u n d e r l i n e d by h a n d ] 

(7) H e a r t : r e g u l a r b e a t ; i r r e g u l a r b e a t ; c l e a r t o n e s ; u n c l e a r [ t h e w o r d s " r e g u l a r 

b e a t " a n d " c l e a r t o n e s " w e r e u n d e r l i n e d by h a n d ] 

(8) P u p i l s : w i d e ; n o r m a l ; a b n o r m a l ; n a r r o w ; s low t o r e a c t ; n o r e a c t i o n [ t h e w o r d 

" n o r m a l " w a s u n d e r l i n e d by h a n d ] 

(9) S k i n : p a l e ; r e d ; n o r m a l s u p p l y of b l o o d ; b l u e [ t h e w o r d s " n o r m a l s u p p l y of b l o o d " 

w e r e u n d e r l i n e d by h a n d ] 

(10) L u n g s : [ i l l eg ib le h a n d w r i t i n g ] 

(11) S t a t e of a b d o m i n a l cavi ty : [ h a n d w r i t i n g ] a b d o m e n [ i l leg ib le a d j e c t i v e ] 

(12) I n j u r i e s : [ h a n d w r i t i n g ] n o n e 

(13) O t h e r a i l m e n t s : [ h a n d w r i t i n g ] s i g h t s e r i o u s l y i m p a i r e d 
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(14) D e s c r i p t i o n of t h e s t a t e of t h e p e r s o n e x a m i n e d : [ h a n d w r i t i n g ] s t a t e of 
m o d e r a t e i n t o x i c a t i o n 

[ P r i n t ] As a r e s u l t o f t h e e x a m i n a t i o n I f ind t h a t t h e p e r s o n b r o u g h t in : 

(1) is in a s t a t e of i n t o x i c a t i o n j u s t i f y i n g k e e p i n g h i m in a s o b e r i n g - u p c e n t r e for 
[ h a n d w r i t i n g ] 6 [ p r i n t ] h o u r s [ t h a t e n t r y w a s u n d e r l i n e d by h a n d ] 

(2) s h o u l d be t a k e n to a p u b l i c h e a l t h - c a r e e s t a b l i s h m e n t [no t s e l e c t e d ] 

(3) s h o u l d no t be p l a c e d in a s o b e r i n g - u p c e n t r e [not s e l e c t e d ] " 

11. T h e s u b s e q u e n t sec t ions w e r e en t i t l ed "III . Decis ion of t he head 
of t he cen t r e / sh i f t " a n d 'TV. Ob jec t s to be kept in t he cen t r e ' s cus tody" . 
Th i s sec t ion listed the objects t a k e n from the app l ican t as follows: 

"... i d e n t i t y c a r d [no.] D B 3 4 2 9 9 4 3 ; [ i l l eg ib le d e s c r i p t i o n of o t h e r d o c u m e n t s ] ; 6 5 4 , 7 0 0 

[old] z lo tys ( P L Z ) ; Polyot w a t c h [ m a d e of] g o l d e n m e t a l ; t e a r - g a s g u n ; [ i l legible 

d e s c r i p t i o n of o t h e r i t e m s ] ; keys ( e i g h t e e n ) ; p u r s e ; j a c k e t ; s h i r t ; t r o u s e r s ; b e l t ; s h o e s . " 

12. Sect ion V, en t i t l ed "Alcohol t a k e n from [ the pe r son c o n c e r n e d ] " , 
con t a ined no en t ry . Sect ion VI , en t i t l ed "Stay in the sobe r ing -up c e n t r e " , 
con t a ined a list of t he m e a s u r e s which could be app l ied to a n in tox ica t ed 
pe r son ( they inc luded a d m i n i s t e r i n g medic ines , a w a r m or cold b a t h , 
sol i tary conf inemen t , physical r e s t r a i n t by m e a n s of bel ts or a s t r a i t -
j a c k e t ) a n d a desc r ip t ion of his behav iour . T h e app l i can t ' s behav iour , 
m e n t a l a n d physical s t a t e w e r e assessed as "good" . T h e last sect ion, 
"VII. Re lease from the sobe r ing -up c e n t r e " , r ecorded t h a t af ter six and 
a hal f hour s the app l i can t h a d been assessed by the doc tor as " sober" a n d 
r e l eased at 7.15 p .m. A h a n d w r i t t e n no te ind ica ted t h a t the app l i can t had 
refused to sign t he card . 

13. O n 10 May 1994 the app l ican t r e q u e s t e d the K r a k o w Dis t r ic t 
P rosecu to r (Prokurator Rejonowy) to i n s t i t u t e c r imina l p roceed ings aga ins t 
t h e police officers who had a r r e s t e d h im on 5 M a y 1994 a n d aga ins t t he 
s taff of t he K r a k o w sobe r ing -up c e n t r e . H e a l leged t h a t t he po l i c emen h a d 
b e a t e n h im and compla ined abou t t he behav iou r of the staff of t he c e n t r e . 

14. O n 29 May 1994 the appl ican t sued the T r e a s u r y in the K r a k o w 
Reg iona l C o u r t (Sqd Wojewodzki), s eek ing c o m p e n s a t i o n "for unlawful 
a t t a c k s by a g e n t s of t h e S t a t e on 5 M a y 1994 a n d thef t of p e r s o n a l 
possess ions" . T h e cour t cons ide red t h a t the app l i can t ' s c la im should be 
e x a m i n e d as a c la im for c o m p e n s a t i o n for mani fes t ly unjust i f ied a r r e s t , 
u n d e r Art ic le 487 of the C o d e of C r i m i n a l P r o c e d u r e . 

15. O n 28 N o v e m b e r 1994 the K r a k o w Reg iona l C o u r t d i smissed the 
c la im, f inding t h a t t he app l i can t ' s a r r e s t had been jus t i f ied . T h a t decis ion 
r e a d s as follows: 

" O n t h e bas i s of [ t h e a p p l i c a n t ' s ] t e s t i m o n y , w r i t t e n i n f o r m a t i o n f rom t h e X l l t h 

Po l i ce S t a t i o n a n d t h e [ m a t e r i a l s ] c o n t a i n e d in file no . 2 D S 1842 /94 of t h e K r a k o w 

D i s t r i c t P r o s e c u t o r , t h a t is, t h e d e t e n t i o n f o r m ... no . 0 0 6 1 0 7 c o n t a i n i n g t h e r e q u e s t for 

a d m i s s i o n , w e find t h a t on 5 M a y 1994 [ t h e a p p l i c a n t ] , b e i n g u n d e r t h e i n f l u e n c e of 
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a l c o h o l , c a u s e d a d i s t u r b a n c e of p u b l i c o r d e r [zakldcii poriQciek publkiny] in Pos t Office 

n o . 30 ... in K r a k o w . T h e pol ice i n t e r v e n e d a t t h e r e q u e s t of t h e p o s t a l c l e r k s . S i n c e t h e 

a r r e s t e e s m e l t of a l c o h o l , he w a s t a k e n t o t h e s o b e r i n g - u p c e n t r e , w h e r e , fo l lowing a 

m e d i c a l e x a m i n a t i o n , h e w a s a s s e s s e d as b e i n g ' m o d e r a t e l y i n t o x i c a t e d ' a n d a d m i t t e d . 

T h e a b o v e facts i n d i c a t e t h a t [ t h e a p p l i c a n t ' s ] a r r e s t w a s j u s t i f i e d . T h e r e is t h e r e f o r e 

no bas i s for a w a r d i n g h i m c o m p e n s a t i o n u n d e r t h e p r o v i s i o n s of C h a p t e r 50 of t h e C o d e 

of C r i m i n a l P r o c e d u r e . " 

16. O n 1 D e c e m b e r 1994 the Krakow-Srodmiesc ie Dis t r ic t P rosecu to r , 
on suspicion t h a t offences of assau l t , theft a n d in f r ingemen t of the 
app l i can t ' s pe r sona l r igh ts had b e e n c o m m i t t e d , opened an inves t iga t ion 
r e l a t i n g to t he app l i can t ' s compla in t of 10 May 1994. 

17. O n 5 D e c e m b e r 1994 the appl ican t a p p e a l e d aga ins t t h e decision 
of the Krakow Reg iona l C o u r t of 28 N o v e m b e r 1994. H e a r g u e d t h a t this 
decis ion was not based on any sound evidence , bu t only on the s t a t e m e n t s 
of the po l i cemen . H e fu r the r s t a t e d t h a t he h a d b e e n a s sau l t ed by the 
po l i cemen a n d t h a t his p e r s o n a l be long ings had b e e n s to len . T h e 
app l ican t re l ied on Art ic les 3, 6 § 1 and 8 of t he Conven t ion . 

18. O n 25 J a n u a r y 1995 the K r a k o w C o u r t of A p p e a l [Sqd Apelacyjny) 
dismissed the appea l . T h e reasons for its decis ion r ead : 

" T h e [ a p p l i c a n t ' s ] a p p e a l is n o t j u s t i f i e d . C o n t r a r y t o h i s s u b m i s s i o n s , o n t h e m a t e r i a l 

d a t e , t h a t is , o n 5 M a y 1994 [ t h e a p p l i c a n t ] w a s u n d e r t h e i n f l u e n c e of a l c o h o l ; his s t a t e 

w a s d e s c r i b e d a s ' m o d e r a t e i n t o x i c a t i o n ' . W h i l e in t h a t s t a t e , he w e n t to Pos t Office 

n o . 3 0 , w h e r e he d i s t u r b e d pub l i c o r d e r . E m p l o y e e s a t t h a t office c a l l e d t h e pol ice ... 

[ T ] h c p o l i c e m e n , finding t h a t t h e a p p l i c a n t s m e l t ol a l c o h o l , t ook h i m t o t h e s o b e r i n g -

u p c e n t r e . A s a r e s u l t o f t h e [ m e d i c a l ] e x a m i n a t i o n it w a s f o u n d t h a t h e w a s in a s t a t e o f 

' m o d e r a t e i n t o x i c a t i o n ' a n d d e t a i n e d u n t i l he s o b e r e d u p . T h e a p p l i c a n t r e f u s e d t o t a k e 

a b r e a t h t e s t . 

T h e [ a p p l i c a n t ' s b e l o n g i n g s ] w e r e t a k e n f rom h i m in t h e p r e s e n c e of t h e p o l i c e m e n 

a n d p l a c e d in t h e c e n t r e ' s c u s t o d y . ... I n t h a t c o n n e c t i o n it m u s t be s a i d t h a t t h e 

p o l i c e m e n d id no t r o b t h e a p p l i c a n t . T h e p o l i c e m e n ' s i n t e r v e n t i o n a n d t h e p l a c i n g of 

t h e a p p l i c a n t in t h e s o b e r i n g - u p c e n t r e w e r e j u s t i f i e d . 

[ W e ] c a n n o t t h e r e f o r e s h a r e [ t h e a p p l i c a n t ' s ] v i e w t h a t t h e p o l i c e m e n c o m m i t t e d 

r o b b e r y a n d t h a t t h e a p p l i c a n t w a s a r r e s t e d a n d p l a c e d in t h e s o b e r i n g - u p c e n t r e 

g r o u n d l e s s l y . " 

19. O n 28 F e b r u a r y 1995 the Krakow-Srodmiesc ie Dis t r ic t P rosecu to r 
d i scon t inued the inves t iga t ion opened at t he app l i can t ' s r eques t . 
However , on 1 D e c e m b e r 1995 the K r a k o w Regiona l P rosecu to r 
(Prokurator Wojewodzki), upon the app l i can t ' s appea l , q u a s h e d this 
decis ion and o r d e r e d a s u p p l e m e n t a r y inves t iga t ion . 

20. O n 19 F e b r u a r y 1996 a po l i ceman from the Krakow-Grzegorzk i 
police h e a r d evidence from W.K., who had wi tnessed the even t s of 5 May 
1994 a t t h e pos t office. T h e r e l evan t p a r t of t h e l a t t e r ' s t e s t i m o n y r ead : 

"I h a v e k n o w n [ t h e a p p l i c a n t ] s i n c e 1969 b u t w e d o n o t h a v e r e g u l a r c o n t a c t a n d d o 

no t m e e t f r e q u e n t l y . A b o u t o n e y e a r a g o , on a d a t e w h i c h I c a n n o t [now] specify, I m e t 
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[ t h e a p p l i c a n t ] in Novva H u t a [a d i s t r i c t of K r a k o w ] . W c w e n t t o g e t h e r t o a n o p t i c i a n 

a n d , t h e n , t o t h e p o s t office. H e d id no t t e l l m e w h y h e w a s g o i n g t o t h e pos t office. H e 

h a d his d o g w i t h h i m a n d , s i nce no d o g s w e r e p e r m i t t e d t o e n t e r t h e office, I r e m a i n e d 

o u t s i d e t h e b u i l d i n g , h o l d i n g t h e d o g on t h e l e a s h [at t h e a p p l i c a n t ' s r e q u e s t ] . [ T h e 

a p p l i c a n t ] w e n t i n t o t h e b u i l d i n g . A f t e r s o m e t i m e he c a m e b a c k , in a s t a t e of 

a g i t a t i o n , a n d sa id t h a t e i t h e r his post-off ice b o x e s h a d not b e e n locked [by t h e p o s t a l 

c l e r k s ] o r s o m e o n e h a d b r o k e n i n t o t h e m . H e i m m e d i a t e l y w e n t b a c k i n t o t h e office. O u t 

of c u r i o s i t y , I fo l lowed h i m w i t h t h e d o g . I m m e d i a t e l y a f t e r w a r d s , two p o l i c e m e n 

e n t e r e d t h e b u i l d i n g a n d a p p r o a c h e d [ t h e a p p l i c a n t ] . H e to ld m e t o g e t t h e d o g o u t of 

t h e b u i l d i n g . A t t h e s a m e t i m e , o n e of t h e p o l i c e m e n a p p r o a c h e d m e a n d c h e c k e d m y 

i d e n t i t y c a r d . I t h e n left t h e b u i l d i n g . W h e n I w a s s t a n d i n g o u t s i d e , I s a w t h e p o l i c e m e n 

t a k i n g [ t h e a p p l i c a n t ] o u t o f t h e b u i l d i n g , e s c o r t i n g h i m t o a p a t r o l c a r a n d l eav ing . I n 

m y v iew, [ t h e a p p l i c a n t ] r e m a i n e d c a l m t h r o u g h o u t t h i s i n c i d e n t ; t h e r e f o r e , I d o not 

k n o w w h y h e w a s t a k e n a w a y by t h e p o l i c e m e n . I d id n o t see t h e p o l i c e m e n h i t t i n g h i m 

w h i l e e s c o r t i n g h i m ; t h e y w e r e h o l d i n g h i m w i t h t h e i r h a n d s . I c a n n o t r eca l l w h e t h e r o r 

not [ t h e a p p l i c a n t ] to ld t h e p o l i c e m e n t h a t t h e d o g I w a s h o l d i n g on t h e l e a s h w a s his ..." 

21 . O n 26 F e b r u a r y 1996 the Krakow-Grzegorzk i police d i scon t inued 
the inves t iga t ion , finding t h a t no offence h a d been c o m m i t t e d . T h e 
re levant p a r t s of the reasons for t he decision r ead : 

" A c c o r d i n g l y , e v i d e n c e w a s h e a r d f r o m t h e p o l i c e m e n [ involved in t h e i n c i d e n t o f 

5 M a y 1994] . T h e y s t a t e d t h a t [ t h e a p p l i c a n t ] h a d b e e n b r o u g h t t o t h e [ K r a k o w ] 

s o b e r i n g - u p c e n t r e in c o n n e c t i o n w i t h a r o w m a d e by h i m a n d his s t a t e of i n t o x i c a t i o n . 

T h e y d id no t hit h i m ; t h e y m e r e l y k e p t ho ld of h i m whi l e t a k i n g h i m t o a p a t r o l c a r a n d 

p u t t i n g h i m in s ide . T h e y s t a t e d t h a t [ t h e a p p l i c a n t ] h a d not h a d a d o g w i t h h i m a n d 

t h a t , i n s i d e t h e pos t office, t h e r e w a s a m a n h o l d i n g a d o g [on a l e a s h ] , n a m e l y W . K . 

H o w e v e r , n o b o d y k n e w t h a t t h i s d o g b e l o n g e d t o [ t h e a p p l i c a n t ] . ... A d o c t o r f rom t h e 

[ K r a k o w ] s o b e r i n g - u p c e n t r e c o n f i r m e d t h a t [ t h e app l i cant ] h a d b e e n i n t o x i c a t e d ..." 

T h i s decision was conf i rmed by the Krakow-Srodmiesc ie Dis t r ic t 
P rosecu to r on 27 F e b r u a r y 1996. 

22. O n 5 M a r c h 1996 W.K. , hav ing been a c q u a i n t e d wi th t he r ea sons 
for t he above decision, m a d e a s t a t e m e n t before a no ta ry . T h e re levant 
pa r t of this s t a t e m e n t r ead : 

" I , W . K . , h e r e b y d e c l a r e b e f o r e a n o t a r y t h a t , a f t e r b e i n g a c q u a i n t e d w i t h [ t h e 
d e c i s i o n to d i s c o n t i n u e t h e i n v e s t i g a t i o n ] , I d i s a g r e e w i t h t h e d e s c r i p t i o n [g iven 
t h e r e i n ] o f e v e n t s w h i c h I w i t n e s s e d . 

W h e n e v i d e n c e w a s t a k e n f rom m e , I e n t i r e l y d e n i e d t h e i n s i n u a t i o n t h a t [ t h e 
a p p l i c a n t ] h a d b e e n d r u n k ; ... I s p e n t o n e h o u r w i t h h i m p r i o r t o t h e i n c i d e n t a n d I 
[s t i l l ] t o t a l l y e x c l u d e s u c h a poss ib i l i t y . 

[ ' t he a p p l i c a n t ] d id no t m a k e a r o w at t h e post office; he r a i s e d h i s voice m e r e l y in 

o r d e r t o be h e a r d a b o v e t h e c l a m o u r b e i n g m a d e by a l a r g e n u m b e r of c l i e n t s ... a b o u t 

t w o h u n d r e d p e r s o n s q u e u i n g a t t h e pos t office c o u n t e r s at t h e s a m e t i m e . ... H e loud ly 

d e m a n d e d t o s p e a k t o t h e p o s t m a s t e r in o r d e r t o o b t a i n a n e x p l a n a t i o n of w h y his p o s t -

office b o x e s h a d b e e n u n l o c k e d ... a n d [why] o n e of t h e s e b o x e s h a d b e e n b r o k e n . ... H i s 

d o g r e m a i n e d o u t s i d e b e c a u s e t h e b u i l d i n g w a s o v e r c r o w d e d so t h e d o g c o u l d not h a v e 

b e e n i n s i d e ... a s t h e p o l i c e m e n c l a i m e d ; t h e y [ s i m p l y ] l ied. T h e p o s t m a s t e r d i d no t c o m e 

t o s e e [ t h e a p p l i c a n t ] ; i n s t e a d , t h e p o l i c e m e n a p p e a r e d a n d d e m a n d e d t h a t w e s h o w 
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t h e m o u r i d e n t i t y c a r d s . I g a v e t h e m m y c a r d a n d [ t h e a p p l i c a n t ] , c a l m l y , g a v e h is . T h e y 

c h e c k e d t h e c a r d s t h o r o u g h l y a n d m a d e n o t e s in t h e i r n o t e b o o k s . By c h e c k i n g [ t h e 

a p p l i c a n t ' s ] d o c u m e n t s t h e y m u s t h a v e l e a r n t t h a t he w a s a n inva l id [i .e. t h a t h is s igh t 

w a s s eve re ly i m p a i r e d ] ... T h e y g a v e m e b a c k m y i d e n t i t y c a r d b u t [ t h e a p p l i c a n t ] w a s 

t a k e n t o a p a t r o l c a r a n d t a k e n a w a y . D u r i n g h i s a r r e s t [ t h e a p p l i c a n t ] b e h a v e d in a 

c a l m m a n n e r ; h e on ly r e q u e s t e d t h e p o l i c e m e n e i t h e r to let h i m t a k e h i s d o g w i t h h i m 

o r to e n s u r e [ t h a t it w o u l d be t a k e n by s o m e o n e e l s e ] . I w i t n e s s e d t h i s . T h e y d i d no t 

r e s p o n d to his r e q u e s t a n d left ..." 

23. O n 5 Apr i l 1996 the Krakow-Srodmiesc ie Dis t r ic t P rosecu to r 
r e o p e n e d , ex officio, t h e inves t iga t ion in to t h e even t s of 5 M a y 1994 but 
d i scon t inued it on 23 May 1996, f inding t h a t no offence had been 
c o m m i t t e d . 

II. R E L E V A N T D O M E S T I C LAW AND P R A C T I C E 

A. A r r e s t o f i n t o x i c a t e d p e r s o n s u n d e r t h e Law o f 2 6 O c t o b e r 
1982 o n E d u c a t i o n i n S o b r i e t y a n d t h e F ight a g a i n s t 
A l c o h o l i s m 

24. T h e Law of 26 O c t o b e r 1982 on E d u c a t i o n in Sobr ie ty a n d the Fight 
aga ins t Alcohol ism (Ustawa o wychowaniu w trzezwos'ci i przeciwdzialaniu 
alkoholizmowi - " t he Law of 26 O c t o b e r 1982") lays down m e a s u r e s which 
may be appl ied in respec t of two ca tegor ies of pe r sons : those "add ic ted to 
a lcohol" a n d those who a r e " in tox ica ted" . Sect ions 21 to 38 dea l wi th 
v o l u n t a r y or compul so ry t r e a t m e n t of "pe r sons add i c t ed t o alcohol" , 
w h e r e a s sect ions 39 a n d 40 set out m e a s u r e s which m a y be appl ied to 
" in tox ica ted pe r sons" . 

25. P u r s u a n t to sec t ion 39 of t he Law, sobe r ing -up cen t r e s shall be set 
u p a n d m a n a g e d by the a u t h o r i t i e s of munic ipa l i t i e s w i th m o r e t h a n 
50,000 i n h a b i t a n t s . 

26. Sec t ion 40 of t he Law (in t he vers ion appl icab le at the m a t e r i a l 
t ime) provided, in its re levant pa r t : 

" 1 . I n t o x i c a t e d p e r s o n s w h o b e h a v e offensively in a p u b l i c p l a c e or a p lace of 

e m p l o y m e n t , a r e in a c o n d i t i o n e n d a n g e r i n g t h e i r life o r h e a l t h , o r a r e t h e m s e l v e s 

e n d a n g e r i n g o t h e r p e r s o n s ' life o r h e a l t h , m a y b e t a k e n t o a s o b e r i n g - u p c e n t r e o r a 

p u b l i c h e a l t h - c a r e e s t a b l i s h m e n t , o r to t h e i r p l a c e of r e s i d e n c e . 

2. In t h e a b s e n c e of a s o b e r i n g - u p c e n t r e , s u c h p e r s o n s m a y be t a k e n t o a [pol ice 

s t a t i o n ] . 

3 . [ I n t o x i c a t e d ] p e r s o n s w h o h a v e b e e n t a k e n to a s o b e r i n g - u p c e n t r e o r a [pol ice 

s t a t i o n ] s h a l l r e m a i n t h e r e u n t i l t h e y a r e s o b e r b u t for n o l o n g e r t h a n t w e n t y - f o u r 

h o u r s ... 

4. W h e r e it is j u s t i f i e d t o i n s t i t u t e p r o c e e d i n g s [in r e s p e c t of a n i n t o x i c a t e d p e r s o n ] 

w i t h a v iew t o [his u n d e r g o i n g ] c o m p u l s o r y t r e a t m e n t [for a d d i c t i o n t o a l c o h o l ] , [ t h e 
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a u t h o r i t i e s c o n c e r n e d ] sha l l i m m e d i a t e l y r e p o r t [ th i s fact] to t h e r e l e v a n t c o m m i t t e e 
for fighting a l c o h o l i s m .. ." 

27. A pe r son a r r e s t e d a n d s u b s e q u e n t l y confined in a sobe r ing -up 
c e n t r e u n d e r sect ion 40 of t he Law is not en t i t l ed to b r i n g p roceed ings 
cha l l eng ing the lawfulness of the dep r iva t i on of his l iber ty s ince, 
accord ing to Ar t ic le 206 of t he Code of C r i m i n a l P r o c e d u r e , only a pe r son 
a r r e s t e d on suspicion of hav ing c o m m i t t e d a n offence m a y a p p e a l a g a i n s t 
a decis ion to a r r e s t h im (see t he S u p r e m e C o u r t j u d g m e n t (no. I K Z P 
43/91) of 12 F e b r u a r y 1992 r e a c h e d by a b e n c h of seven j u d g e s , O S N K W 
1992/5-6/32). 

28. T h e O r d i n a n c e of t he Min i s t e r of A d m i n i s t r a t i o n , Local Economy 
a n d E n v i r o n m e n t a l P ro t ec t i on of 7 M a y 1983 on t a k i n g in tox ica t ed 
pe r sons to sober ing-up c e n t r e s , t he o rgan i sa t i on of those c e n t r e s , t h e 
medica l ca re provided by t h e m and the fees for t r a n s p o r t a t i o n to and 
s tay ing in sober ing-up c e n t r e s or police s ta t ions ( r epea led by an 
O r d i n a n c e of t he Min i s t e r of H e a l t h a n d Social C a r e of 23 O c t o b e r 1996) 
set ou t de t a i l ed ru les r e l a t i n g to d e t e n t i o n in a sobe r ing -up c e n t r e . 

29. Ar t ic le 9 of the O r d i n a n c e (in the vers ion appl icable a t t h e 
m a t e r i a l t ime) provided: 

" 1 . A p e r s o n t a k e n t o a s o b e r i n g - u p c e n t r e s h a l l p r o m p t l y be g i v e n a m e d i c a l 
e x a m i n a t i o n . 

2. F o l l o w i n g t h e m e d i c a l e x a m i n a t i o n , a d o c t o r sha l l a s c e r t a i n w h e t h e r s u c h p e r s o n 
Should be p l a c e d in a s o b e r i n g - u p c e n t r e o r s h o u l d be p l a c e d in a h o s p i t a l o r o t h e r 
m e d i c a l e s t a b l i s h m e n t o r w h e t h e r t h e r e a r e n o s i gns of i n t o x i c a t i o n j u s t i f y i n g a 
p l a c e m e n t in a s o b e r i n g - u p c e n t r e . " 

30. N o provision obl iged t h e a u t h o r i t i e s t o ca r ry ou t in add i t ion any 
tes t s (such as blood or b r e a t h tes t s ) to es tab l i sh w h e t h e r or not a given 
pe r son was in tox ica ted . T h e re levan t p a r t of Art ic le 16 of t he O r d i n a n c e 
provided: 

"An a l coho l - l eve l t e s t sha l l be c a r r i e d o u t a t t h e r e q u e s t of t h e i n t o x i c a t e d p e r s o n ..." 

3 1 . Accord ing to Ar t ic le 21 of the O r d i n a n c e , a pe r son placed in a 
sobe r ing -up c e n t r e was to be c h a r g e d for bo th lodging a n d t r a n s p o r t a t i o n 
t h e r e , a t r a t e s e s t i m a t e d to a m o u n t to, respect ively, 20% and 4% of a n 
ave rage m o n t h l y sa lary in t he publ ic sector . If t he pe r son conce rned did 
no t have sufficient money , a sobe r ing -up c e n t r e was en t i t l ed , u n d e r 
Art ic le 22, to t a k e a l ien over his possess ions . 

B . C o n c e p t o f " d i s t u r b a n c e o f p u b l i c o r d e r " 

32. D i s t u r b a n c e of publ ic o r d e r (zaklocenie porzg.dku publicznego) was a t 
t h e m a t e r i a l t i m e a m i n o r offence pun i shab l e u n d e r Art ic le 51 of the C o d e 
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of A d m i n i s t r a t i v e Offences. T h a t Ar t ic le , in the vers ion appl icab le a t the 
m a t e r i a l t ime , provided: 

" 1 . A n y o n e w h o , by s h o u t i n g o r by noisy , a l a r m i n g o r o t h e r u n r u l y b e h a v i o u r d i s t u r b s 

t h e p u b l i c p e a c e or t h e p u b l i c o r d e r , o r a [ c i t i z e n ' s ] n i g h t r e s t o r w h o b e h a v e s offensively 

in a p u b l i c p l a c e , sha l l b e l i ab le t o a m a x i m u m of two m o n t h s ' i m p r i s o n m e n t o r a fine of 

[ b e t w e e n P L Z 100,000 a n d ] 1 ,500 ,000 . . . 

2. If t h e b e h a v i o u r in q u e s t i o n is of a h o o l i g a n n a t u r e o r t h e p e r s o n c o n c e r n e d was 

i n t o x i c a t e d , he sha l l be l iab le t o [a m a x i m u m of t h r e e m o n t h s ' ] i m p r i s o n m e n t ... or a 

fine [of b e t w e e n P L Z 100 ,000 a n d 5 , 0 0 0 , 0 0 0 ] . " 

III. P R E P A R A T O R Y W O R K O N A R T I C L E 5 § 1 O F T H E C O N ­
V E N T I O N 

33 . O n 8 S e p t e m b e r 1949 the Consu l t a t i ve Assembly of the Counci l of 
E u r o p e a d o p t e d R e c o m m e n d a t i o n 38. T h e tex t of t he draft provision of 
t he fu tu re Ar t ic le 5 was c o n t a i n e d in Ar t ic le 2 and r ead as follows: 

" In th i s C o n v e n t i o n , t h e M e m b e r S t a t e s sha l l u n d e r t a k e t o e n s u r e t o a l l p e r s o n s 

r e s i d i n g w i t h i n t h e i r t e r r i t o r i e s : 

(1) S e c u r i t y of p e r s o n , in a c c o r d a n c e w i t h A r t i c l e s 3 , 5 a n d 8 of t h e U n i t e d N a t i o n s 

D e c l a r a t i o n ; 

(3) F r e e d o m f rom a r b i t r a r y a r r e s t , d e t e n t i o n , ex i le a n d o t h e r m e a s u r e s , in 

a c c o r d a n c e w i t h A r t i c l e s 9, 10 a n d 11 of t h e U n i t e d N a t i o n s D e c l a r a t i o n . . ." 

34 . O n 4 F e b r u a r y 1950 the following a m e n d m e n t to Ar t ic le 2 § 3 as 
d ra f ted in R e c o m m e n d a t i o n 38 was p r e s e n t e d by M r Salcn (Sweden) : 

" A r t i c l e 2 § 3 : a d d a t t h e e n d : 

' T h i s p rov i s ion s h o u l d no t e x c l u d e t h e r igh t to t a k e n e c e s s a r y m e a s u r e s t o l i gh t 

v a g r a n c y a n d a l c o h o l i s m o r to e n s u r e r e s p e c t of o b l i g a t i o n s to pay a fami ly u p k e e p 

a l l o w a n c e . ' " 

35. O n 6 F e b r u a r y 1950, M r Sa len w i t h d r e w his a m e n d m e n t , 

" p r o v i d e d t h a t t h e s t a t e m e n t of r e a s o n s , i n c o r p o r a t e d in t h e R e p o r t of t h e 

C o m m i t t e e of E x p e r t s , s t a t e d c l e a r l y : 

'... t h a t t h e t e x t of A r t i c l e 6 [a t t h i s p o i n t , a g e n e r a l c l a u s e a u t h o r i s i n g t h e 

l i m i t a t i o n of g u a r a n t e e d r i g h t s a n d f r e e d o m s in o r d e r t o e n s u r e t h e r e c o g n i t i o n 

a n d r e s p e c t of r i g h t s a n d l i b e r t i e s o f o t h e r s a n d t o sa t i s fy t h e r e q u i r e m e n t s o f 

m o r a l i t y , p u b l i c o r d e r a n d s e c u r i t y in a d e m o c r a t i c soc ie ty ] cove r s a l so t h e r igh t o f 

M e m b e r S t a t e s t o t a k e t h e n e c e s s a r y m e a s u r e s t o fight v a g r a n c y a n d a l c o h o l i s m 

a n d t o e n s u r e r e s p e c t for t h e o b l i g a t i o n to p a y f ami ly u p k e e p a l l o w a n c e . ' " 

36. T h e following c o m m e n t a r y on Art ic le 6 of t he p r e l i m i n a r y draft 
C o n v e n t i o n was t h e n r eco rded : 

" T h e S w e d i s h r e p r e s e n t a t i v e f u r t h e r r e q u e s t e d t h a t it be p u t on r e c o r d t h a t t h e t e x t 

o f A r t i c l e 6 c o v e r e d , in p a r t i c u l a r , t h e r i g h t of s i g n a t o r y S t a t e s t o t a k e t h e n e c e s s a r y 
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m e a s u r e s for c o m b a t i n g v a g r a n c y a n d d r u n k e n n e s s [l'alcoolisme in t h e F r e n c h t e x t ] o r t o 
e n s u r e r e s p e c t o f o b l i g a t i o n s t o p a y a l i m o n y c o s t s ; t h e C o m m i t t e e [of E x p e r t s ] h a d n o 
d o u b t t h a t th i s cou ld be a g r e e d to s i nce s u c h r e s t r i c t i o n s w e r e j u s t i f i e d by t h e 
r e q u i r e m e n t s of p u b l i c m o r a l i t y a n d o r d e r . " 

37. F r o m 6 to 10 M a r c h 1950, at t he Second Session of the C o m m i t t e e 
of E x p e r t s , t he c o u n t e r p a r t of t he p r e sen t Art ic le 5 § 1 of the C o n v e n t i o n 
was d iscussed and r ed ra f t ed even tua l ly as draft Art ic le 6. T h e following 
draft Art ic le 6 was p r e s e n t e d : 

"1. N o o n e s h a l l b e d e p r i v e d of h i s l i b e r t y s a v e in t h e fo l lowing c a s e s a n d in 
a c c o r d a n c e w i t h a p r o c e d u r e p r e s c r i b e d by law: 

(a ) t h e lawful d e t e n t i o n of a p e r s o n a f t e r c o n v i c t i o n by a c o m p e t e n t c o u r t ; 

(b) t h e lawful a r r e s t a n d d e t e n t i o n of a p e r s o n for n o n - c o m p l i a n c e w i t h t h e lawful 

o r d e r of a c o u r t , o r in o r d e r t o s e c u r e t h e fu l f i lmen t of a n y o b l i g a t i o n p r e s c r i b e d by law; 

(c) t h e lawful a r r e s t o r d e t e n t i o n of a p e r s o n e f fec ted lo r t h e p u r p o s e of b r i n g i n g h i m 
b e f o r e t h e c o m p e t e n t l ega l a u t h o r i t y on r e a s o n a b l e s u s p i c i o n of h a v i n g c o m m i t t e d a n 
of fence o r w h i c h is r e a s o n a b l y c o n s i d e r e d t o be n e c e s s a r y t o p r e v e n t h is c o m m i t t i n g a 
c r i m e , o r f l ee ing a f t e r h a v i n g d o n e so; 

(d ) t h e lawful d e t e n t i o n of m i n o r s by lawful o r d e r for t h e p u r p o s e of e d u c a t i o n a l 
s u p e r v i s i o n ; 

(e ) t h e lawful d e t e n t i o n of p e r s o n s for t h e p r e v e n t i o n of t h e s p r e a d i n g of i n f ec t i ous 
d i s e a s e s , of p e r s o n s of u n s o u n d m i n d , a l c o h o l i c o r d r u g a d d i c t s o r v a g r a n t s ; 

(f) t h e lawful a r r e s t o r d e t e n t i o n of a p e r s o n to p r e v e n t h is e f f e c t i n g a n u n a u t h o r i s e d 
e n t r y i n t o t h e c o u n t r y o r a p e r s o n a g a i n s t w h o m d e p o r t a t i o n o r e x t r a d i t i o n p r o c e e d i n g s 
a r e p e n d i n g . " 

38. At th is poin t , t he F r e n c h vers ion of s u b - p a r a g r a p h (e) r e ad as 
follows: 

"e) s'il s'agit de la détention régulière d'une personne susceptible de propager une maladie 

contagieuse, d'un aliéné, d'un alcoolique, d'un toxicomane ou d'un vagabond;" 

39. Final ly, on 3 N o v e m b e r 1950, following the last e x a m i n a t i o n of t he 
text of the Conven t i on by the C o m m i t t e e of E x p e r t s , t he above tex t was 
rep laced by the provision of t he p r e s e n t Art ic le 5 § 1 of t he Conven t ion ; 
t he changes m a d e by the C o m m i t t e e of E x p e r t s were descr ibed as " formal 
cor rec t ions and cor rec t ions of t r a n s l a t i o n " . It was on th is occasion tha t in 
t h e Engl i sh t ex t t he word "a lcohol ic" in s u b - p a r a g r a p h (e) was r ep laced by 
"alcohol ics" . 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

40. M r Wi to ld Li twa appl ied to t he C o m m i s s i o n on 6 A u g u s t 1994. H e 
a l leged t h a t his d e t e n t i o n in the K r a k ó w sober ing-up c e n t r e on 5 May 1994 
had b e e n unlawful a n d a r b i t r a r y a n d h a d the re fo re a m o u n t e d to a 
viola t ion of Ar t ic le 5 § 1 of t he Conven t ion . H e fu r the r m a i n t a i n e d t h a t , 
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on the s a m e day, police officers h a d a t t a c k e d a n d b e a t e n h im while 
a t t e m p t i n g to a p p r e h e n d h im and t h a t , subsequen t ly , t he staff of the 
sober ing-up c e n t r e had t r e a t e d h i m in a d e g r a d i n g m a n n e r , b o t h those 
facts a m o u n t i n g to t r e a t m e n t c o n t r a r y to Art ic le 3 of t he Conven t ion . 
Lastly, invoking Art ic le 1 of Protocol No. 1, t he appl ican t a l leged t h a t , as 
a resul t of hav ing b e e n a r r e s t e d a n d t h e n kept in t h e sobe r ing -up c e n t r e , 
he had lost his pe r sona l be longings a n d his guide dog. 

4 1 . O n 25 S e p t e m b e r 1997 the C o m m i s s i o n dec la red t he appl ica t ion 
(no. 26629/95) admiss ib le in so far as it conce rned the issue of the 
lawfulness of the app l i can t ' s c o n f i n e m e n t in t he K r a k o w sober ing-up 
c e n t r e . It dec l a red the r e m a i n d e r of t he appl ica t ion inadmiss ib le . In its 
r epor t of 4 D e c e m b e r 1998 ( fo rmer Ar t ic le 31 of the C o n v e n t i o n ) , it 
expressed the opinion t h a t t h e r e had b e e n no viola t ion of Ar t ic le 5 § 1 
( twenty-one vo tes to f ive) 1 . 

F INAL S U B M I S S I O N S T O T H E C O U R T 

42. T h e app l ican t , bo th in his m e m o r i a l a n d at t he h e a r i n g of 7 O c t o b e r 
1999, r e q u e s t e d the C o u r t to hold t h a t he h a d b e e n depr ived of his l iberty 
unlawfully a n d t h a t t he r e s p o n d e n t S t a t e had b e e n in b r e a c h of Art ic le 5 
§ 1 of the Conven t ion . H e also r e q u e s t e d the C o u r t to a w a r d h i m jus t 
sat isfact ion u n d e r Art ic le 4 1 . 

43 . T h e G o v e r n m e n t , for t he i r pa r t , r e q u e s t e d t h e C o u r t to uphold the 
C o m m i s s i o n ' s opinion t h a t t he a p p l i c a n t ' s d e t e n t i o n h a d fallen wi th in the 
scope of Art ic le 5 § 1 (e) of the C o n v e n t i o n a n d to find t h a t t h e r e h a d been 
no violat ion of Art ic le 5 § 1. 

T H E LAW 

I. ALLEGED V I O L A T I O N O F A R T I C L E 5 § 1 O F T H E C O N V E N T I O N 

44. T h e appl icant a l leged tha t he had been d e t a i n e d in t he Krakow 
sobe r ing -up c e n t r e unlawfully and a rb i t ra r i ly . H e m a i n t a i n e d t h a t his 
d e t e n t i o n had not fallen wi th in t he scope of any of the excep t ions to the 
ru le of pe r sona l l iber ty listed in s u b - p a r a g r a p h s (a) to (f) of Ar t ic le 5 of the 
Conven t i on . Nor had his d e t e n t i o n had an a d e q u a t e legal basis in Polish 
law, given the c i r c u m s t a n c e s in which he h a d b e e n d e t a i n e d . H e a rgued 
t h a t t h e r e had been a violat ion of Art icle 5 § 1 of t he C o n v e n t i o n , which 
provides : 

1. Note by the Registry. T h e r e p o r t is o b t a i n a b l e f rom t h e R e g i s t r y . 
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" 1 . E v e r y o n e h a s t h e r i g h t t o l i b e r t y a n d s e c u r i t y of p e r s o n . N o o n e s h a l l be d e p r i v e d 

of his l i b e r t y s ave in t h e fo l lowing c a s e s a n d in a c c o r d a n c e w i t h a p r o c e d u r e p r e s c r i b e d 

by law: 

(a ) t h e lawful d e t e n t i o n of a p e r s o n a f t e r c o n v i c t i o n by a c o m p e t e n t c o u r t ; 

(b) t h e lawful a r r e s t o r d e t e n t i o n of a p e r s o n for n o n - c o m p l i a n c e w i t h t h e lawful 
o r d e r o f a c o u r t o r in o r d e r t o s e c u r e t h e fu l f i lment of a n y o b l i g a t i o n p r e s c r i b e d by l aw; 

(c) t h e lawful a r r e s t o r d e t e n t i o n of a p e r s o n e f fec ted for t h e p u r p o s e of b r i n g i n g h i m 

b e f o r e t h e c o m p e t e n t l ega l a u t h o r i t y on r e a s o n a b l e s u s p i c i o n of h a v i n g c o m m i t t e d a n 

of fence o r w h e n it is r e a s o n a b l y c o n s i d e r e d n e c e s s a r y to p r e v e n t h i s c o m m i t t i n g a n 

of fence o r f l e e i n g a f t e r h a v i n g d o n e s o ; 

(d) t h e d e t e n t i o n of a m i n o r by lawful o r d e r for t h e p u r p o s e of e d u c a t i o n a l 

s u p e r v i s i o n o r h i s lawful d e t e n t i o n for t h e p u r p o s e of b r i n g i n g h i m b e f o r e t h e 

c o m p e t e n t l ega l a u t h o r i t y ; 

(e) t h e lawful d e t e n t i o n of p e r s o n s for t he p r e v e n t i o n of t h e s p r e a d i n g of i n f e c t i o u s 

d i s e a s e s , of p e r s o n s of u n s o u n d m i n d , a l coho l i c s o r d r u g a d d i c t s o r v a g r a n t s ; 

(f) t h e lawful a r r e s t o r d e t e n t i o n of a p e r s o n t o p r e v e n t h is e f f ec t ing a n u n a u t h o r i s e d 

e n t r y i n t o t h e c o u n t r y o r of a p e r s o n a g a i n s t w h o m a c t i o n is b e i n g t a k e n w i t h a v iew t o 

d e p o r t a t i o n o r e x t r a d i t i o n . " 

45. T h e G o v e r n m e n t d i spu t ed th is . T h e y subscr ibed to t h e opin ion 
expressed by t h e C o m m i s s i o n in its r epor t a n d m a i n t a i n e d t h a t t h e 
app l i can t ' s d e t e n t i o n had been effected in compl i ance wi th Polish law 
and had b e e n in conformi ty wi th the r e q u i r e m e n t s of Art ic le 5 § 1 (e) of 
t he Conven t ion , a provision which p e r m i t s t he "lawful d e t e n t i o n of ... 
a lcoholics". 

A. W h e t h e r t h e a p p l i c a n t was " d e p r i v e d o f h i s l iber ty" 

46. As the C o m m i s s i o n had found, and which was not d i spu t ed by t h e 
pa r t i e s before it, t he C o u r t finds t h a t t he app l i can t ' s con f inemen t in t h e 
Krakow sober ing-up cen t r e a m o u n t e d to a "depr iva t ion of l i be r ty" wi th in 
t h e m e a n i n g of Art ic le 5 § 1 of t he Conven t i on . 

B. W h e t h e r t h e d e p r i v a t i o n o f l iber ty w a s j u s t i f i e d u n d e r any o f 
s u b - p a r a g r a p h s (a) to (f) o f Ar t i c l e 5 § 1 

/. The scope of the case 

47. T h e appl ican t cons ide red t h a t his d e t e n t i o n had not fallen wi th in 
any of t he p e r m i t t e d g r o u n d s of depr iva t ion of l iber ty l isted in p a r a g r a p h 1 
of Art ic le 5. 
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48 . T h e G o v e r n m e n t m a i n t a i n e d , as t he C o m m i s s i o n had found, t h a t 
t he app l i can t ' s d e t e n t i o n h a d b e e n jus t i f ied u n d e r p a r a g r a p h 1 (e) of 
Art ic le 5, which provides for t h e "lawful d e t e n t i o n of... a lcoholics" . 

49. T h e C o u r t recalls t h a t Art ic le 5 § 1 of t he C o n v e n t i o n conta ins a 
list of pe rmiss ib le g r o u n d s of depr iva t ion of l iber ty , a list which is 
exhaus t ive . C o n s e q u e n t l y , no dep r iva t ion of l iber ty will be lawful unless 
it falls wi th in one of t he g r o u n d s set out in s u b - p a r a g r a p h s (a) to (f) of 
Art ic le 5. However , the appl icabi l i ty of one g r o u n d does no t necessar i ly 
p rec lude t h a t of a n o t h e r ; a dep r iva t ion of l iber ty may , d e p e n d i n g on the 
c i r c u m s t a n c e s , be jus t i f ied u n d e r one or m o r e s u b - p a r a g r a p h s (see, a m o n g 
o t h e r a u t h o r i t i e s , t he Rrka lo v. the. N e t h e r l a n d s j u d g m e n t of 2 S e p t e m b e r 
1998, Reports of Judgments and Decisions 1998-VI, p . 2477, § 50) . 

50. T h e C o u r t observes t h a t t he G o v e r n m e n t have not invoked any 
o t h e r g r o u n d t h a n s u b - p a r a g r a p h (e) to just i fy t he app l i can t ' s d e t e n t i o n . 
It is the re fore c o m m o n g r o u n d t h a t t he dep r iva t ion of l iber ty in issue was 
not covered by s u b - p a r a g r a p h s (a ) , (b) , (c), (d) or (f) of Art ic le 5. T h e 
C o u r t sees no reason to hold o the rwise . It m u s t accordingly a sce r t a in 
w h e t h e r or not t he app l i can t ' s con f inemen t was jus t i f ied u n d e r sub­
p a r a g r a p h (e) , t h a t is, w h e t h e r it can be r e g a r d e d as a form of "lawful 
d e t e n t i o n of ... a lcohol ics" wi th in t he m e a n i n g of t h a t provis ion. 

2. Applicability of sub-paragraph (e) of Article 5 § 1 to the present case 

5 1 . Both pa r t i e s cons ide red tha t , in assess ing w h e t h e r sub­
p a r a g r a p h (e) of Art ic le 5 appl ied in t he p r e s e n t case , the essen t ia l point 
was w h a t m e a n i n g was to be given to the t e r m "alcohol ics" ("dun 
alcoolique" in the F r e n c h text of t he C o n v e n t i o n ) . 

52. T h e appl ican t m a i n t a i n e d t h a t f rom the medica l po in t of view it 
h a d never been possible to say t h a t a single in s t ance of in tox ica t ion was 
equ iva len t to "a lcohol i sm". O n this bas is , he a r g u e d tha t " in tox ica ted 
p e r s o n s " could not be ident i f ied wi th "a lcohol ics" since t he l a t t e r t e r m 
- bo th in its scientific and lay usage - d e n o t e d pe r sons add ic t ed to and 
d e p e n d e n t on alcohol, not t e m p o r a r i l y u n d e r its inf luence. 

53 . T h e app l i can t w e n t on to a r g u e tha t a n a r r o w i n t e r p r e t a t i o n 
should be given to t he C o n v e n t i o n t e r m s , especial ly those r e l a t i n g to the 
excep t ions to t he rule of pe r sona l l iberty. In t h a t con tex t , t h e appl ican t 
po in ted out t h a t any o t h e r i n t e r p r e t a t i o n of t he word "a lcohol ics" would 
not be cons i s t en t wi th t he object of Art ic le 5 a n d the o rd ina ry m e a n i n g of 
this word. 

54. T h e G o v e r n m e n t a g r e e d wi th the resul t of t he i n t e r p r e t a t i o n of 
t he t e r m "alcohol ics" m a d e by the C o m m i s s i o n . In pa r t i cu l a r , they 
accep ted t h a t this t e r m should be u n d e r s t o o d as cover ing not only 
pe r sons wi th a def ined psychia t r ic condi t ion of alcohol d e p e n d e n c y but 
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also those occasional ly in tox ica ted . T h e y did, however , con tes t the m a n n e r 
in which the C o m m i s s i o n had i n t e r p r e t e d this t e r m in its r e p o r t . 

55. In so doing, t he G o v e r n m e n t firmly objected to the C o m m i s s i o n ' s 
view, a view based on p a r a g r a p h 1 of Art ic le 31 of t he V i e n n a Conven t i on 
of 23 M a y 1969 on the Law of T r e a t i e s (" the V i e n n a C o n v e n t i o n " ) , t h a t 
t he t e r m "alcoholics" , like t he o t h e r t e r m s re fe r red to in Art ic le 5, had to 
be i n t e r p r e t e d in acco rdance wi th its o rd ina ry m e a n i n g . T h e G o v e r n m e n t 
cons ide red t h a t "a special m e a n i n g " , as re fe r red to in p a r a g r a p h 4 of 
Ar t ic le 31 of the V i e n n a C o n v e n t i o n , h a d to be given to t h e p h r a s e in 
ques t i on . In the i r opinion, t he C o n t r a c t i n g S t a t e s h a d i n t e n d e d to give a 
b road - a n d the re fore a special - m e a n i n g to t he word "alcoholics" . T h i s 
had b e e n recorded in the p r e p a r a t o r y work on the C o n v e n t i o n , which 
showed t h a t t he ratio legis for p e r m i t t i n g t he "lawful d e t e n t i o n of ... 
a lcohol ics" in Art ic le 5 had b e e n " to cover t he r ight of t he C o n t r a c t i n g 
S t a t e s to t ake the necessary m e a s u r e s for c o m b a t i n g ... d r u n k e n n e s s " . 

56. T h e G o v e r n m e n t fu r the r po in ted out t h a t if t he t e r m "alcohol ics" 
were to be given a s t r ic t , usua l or o r d i n a r y m e a n i n g , t h e n such an 
i n t e r p r e t a t i o n of Ar t ic le 5 § 1 (e) would lead to a b s u r d or u n r e a s o n a b l e 
r e su l t s because d e t e n t i o n of t hose pe r sons would have to be based 
exclusively on the a n t i c i p a t e d knowledge of the police t h a t a specific 
p e r s o n was medical ly classified as an alcoholic. F u r t h e r m o r e , a s tr ict 
i n t e r p r e t a t i o n m i g h t likewise lead to ab su rd or u n r e a s o n a b l e r e su l t s in 
cases w h e r e an alcoholic was to be d e t a i n e d d u r i n g his " sober days" , for 
in s t ance in t he course of his t he r apy . C o n s e q u e n t l y , such a sober pe rson , 
a l t h o u g h medica l ly d i agnosed a n alcoholic, could neve r be lawfully 
d e t a i n e d on the g r o u n d of be long ing to the ca tegory of "alcohol ics" . 

57. T h e C o u r t , in a s c e r t a i n i n g the C o n v e n t i o n m e a n i n g of t he t e r m 
"alcohol ics" , will be gu ided by Ar t ic les 31 to 33 of t he V i e n n a Conven t i on 
of 23 M a y 1969 on the Law of T r e a t i e s , as it has r e p e a t e d l y b e e n in o t h e r 
cases w h e r e a n i n t e r p r e t a t i o n of the Conven t i on was r e q u i r e d (see, for 
i n s t ance , the J o h n s t o n and O t h e r s v. I r e l and j u d g m e n t of 18 D e c e m b e r 
1986, Ser ies A no. 112, p . 24, § 51 et seq., a n d the L i thgow a n d O t h e r s 
v. t he U n i t e d K i n g d o m j u d g m e n t of 8 J u l y 1986, Ser ies A no. 102, 
pp . 47-48, § 114 in fine, a n d p. 49 , § 117). 

58. In t h a t connec t ion , t h e C o u r t r e i t e r a t e s t h a t , in the way it is 
p r e s e n t e d in the g e n e r a l ru le of i n t e r p r e t a t i o n laid down in Ar t ic le 31 of 
t he V i e n n a Conven t ion , t he process of d iscover ing and a s c e r t a i n i n g the 
t r u e m e a n i n g of t he t e r m s of t h e t r e a t y is a uni ty , a s ingle combined 
o p e r a t i o n . Th i s g e n e r a l ru le , closely i n t e g r a t e d , places on the s a m e 
footing t he var ious e l e m e n t s e n u m e r a t e d in t he four p a r a g r a p h s of t h a t 
Ar t ic le (see t he Go lde r v. t h e U n i t e d K i n g d o m j u d g m e n t of 21 F e b r u a r y 
1975, Ser ies A no. 18, p . 14, §§ 29-30). 

59. T h e s equence in which those e l e m e n t s a r e l isted in Art ic le 31 of t he 
V i e n n a Conven t i on r e g u l a t e s , however , the o r d e r which t h e process of 
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i n t e r p r e t a t i o n of the t r e a t y should follow. T h a t process m u s t s t a r t from 
a s c e r t a i n i n g the o rd ina ry m e a n i n g of the t e r m s of a t r e a t y - in the i r 
con tex t a n d in t h e light of its object a n d pu rpose , as laid down in 
p a r a g r a p h 1 of Ar t ic le 3 1 . Th i s is pa r t i cu la r ly so in re la t ion to the 
provisions which, like Art ic le 5 § 1 of t he C o n v e n t i o n , refer to except ions 
to a g e n e r a l ru le a n d which , for this very r eason , c a n n o t be given an 
ex tens ive i n t e r p r e t a t i o n (see the De Wi lde , O o m s a n d Ve r syp v. Be lg ium 
j u d g m e n t of 18 J u n e 1971, Ser ies A no. 12, pp. 37-38, § 68, and the 
W i n t e r w e r p v. t he N e t h e r l a n d s j u d g m e n t of 24 O c t o b e r 1979, Series A 
no. 33 , pp. 16-17, § 37) . 

60. T h e C o u r t observes t h a t t he word "alcohol ics" , in its c o m m o n 
usage , d e n o t e s pe r sons w h o a re add ic t ed to alcohol . O n the o t h e r hand , 
in Art ic le 5 § 1 of the Conven t i on th is t e r m is found in a con tex t t h a t 
inc ludes a r e fe rence to several o t h e r ca tegor ies of individuals , t h a t is, 
pe r sons s p r e a d i n g infect ious d i seases , pe r sons of u n s o u n d mind , d rug 
addic t s and v a g r a n t s . T h e r e is a link b e t w e e n all those pe r sons in tha t 
they m a y be depr ived of the i r l iber ty e i t he r in o r d e r to be given medica l 
t r e a t m e n t or because of cons ide ra t ions d i c t a t e d by social policy, or on 
bo th medica l and social g r o u n d s . It is the re fore l e g i t i m a t e to conclude 
from this con tex t t h a t a p r e d o m i n a n t r ea son why the C o n v e n t i o n allows 
the pe r sons m e n t i o n e d in p a r a g r a p h 1 (c) of Art ic le 5 to be depr ived of 
the i r l iber ty is not only t h a t they a r e d a n g e r o u s for publ ic safety bu t also 
t h a t t he i r own in t e re s t s m a y necess i t a t e the i r d e t e n t i o n (see the 
G u z z a r d i v. I taly j u d g m e n t of 6 N o v e m b e r 1980, Ser ies A no. 39, 
pp . 36-37, § 98 in fine). 

61 . Th i s ratio legis ind ica tes how the t e r m "alcohol ics" should be 
u n d e r s t o o d in t he l ight of the object and pu rpose of Art ic le 5 § 1 (e) of 
t he Conven t ion . It ind ica tes t h a t t he object and pu rpose of this provision 
c a n n o t be i n t e r p r e t e d as only al lowing the d e t e n t i o n of "a lcohol ics" in the 
l imi ted sense of pe r sons in a clinical s t a t e of "a lcohol i sm". T h e C o u r t 
cons iders t h a t , u n d e r Ar t ic le 5 § 1 (e) of t he C o n v e n t i o n , pe r sons who are 
not medica l ly d i agnosed as "alcoholics" , bu t whose conduc t a n d behav iour 
u n d e r the inf luence of alcohol pose a t h r e a t to publ ic o r d e r or themse lves , 
can be t a k e n in to cus tody for t he p ro t ec t i on of t he publ ic or t he i r own 
i n t e r e s t s , such as the i r h e a l t h or pe r sona l safety. 

62. T h a t does not m e a n t h a t Art ic le 5 § 1 (e) of t he C o n v e n t i o n can be 
i n t e r p r e t e d as p e r m i t t i n g t he d e t e n t i o n of an individual mere ly because of 
his alcohol i n t ake . Howeve r , t he C o u r t cons iders t h a t in the tex t of 
Art ic le 5 t h e r e is n o t h i n g to sugges t t ha t this provision p reven t s tha t 
m e a s u r e from be ing appl ied by the S t a t e to a n individual abus ing 
alcohol , in o r d e r to l imit t h e h a r m c a u s e d by alcohol to h imse l f a n d the 
publ ic , or to p reven t d a n g e r o u s behav iour af ter d r ink ing . O n this point , 
t h e C o u r t observes t h a t t h e r e can be no doub t t h a t t he ha rmfu l use of 
alcohol poses a d a n g e r to society and t h a t a pe r son w h o is in a s t a t e of 
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in tox ica t ion m a y pose a d a n g e r to h imsel f a n d o t h e r s , r ega rd l e s s of 
w h e t h e r or not he is add ic ted to alcohol . 

63 . T h e C o u r t fu r the r finds tha t this m e a n i n g of t he t e r m "a lcohol ics" 
is conf i rmed by the p r e p a r a t o r y work on the Conven t i on (see p a r a g r a p h s 
33 to 39 above) . In t h a t r ega rd , the C o u r t observes t h a t in t he c o m m e n t a r y 
on the p r e l i m i n a r y draft Conven t i on it is r ecorded t h a t t he tex t of t he 
re levan t Art ic le covered the r ight of t he s igna to ry S t a t e s to t ake 
m e a s u r e s to c o m b a t vag rancy and " d r u n k e n n e s s " ("Talcoolisme" in 
F r e n c h ) . It is fu r the r r eco rded t h a t the C o m m i t t e e of E x p e r t s had no 
doub t t h a t this could be a g r e e d "since such res t r i c t ions were jus t i f ied by 
the r e q u i r e m e n t s of publ ic mora l i ty a n d o rde r " . 

64. O n th is basis , the C o u r t concludes t h a t t he app l i can t ' s d e t e n t i o n 
fell wi th in t he a m b i t of Art ic le 5 § 1 (e) of t he Conven t i on . 

C. W h e t h e r t h e d e t e n t i o n in i s s u e was "lawful" a n d f r e e f r o m 
a r b i t r a r i n e s s 

65. T h e app l ican t firstly c o n t e n d e d t h a t t he police had had no r e a s o n 
to a r r e s t h im because he had not b e e n in tox ica ted a n d h a d behaved ca lmly 
- before , d u r i n g a n d af ter his a r r e s t . T h e app l i can t , as he had done before 
t he C o m m i s s i o n , r e fe r red to t he s t a t e m e n t s given by W.K. before a n o t a r y 
on 5 M a r c h 1996 (see p a r a g r a p h s 20 a n d 22 above) . 

66. T h e appl ican t a s se r t ed , secondly, t h a t on his ar r iva l at the K r a k o w 
sober ing-up c e n t r e he had been very superficial ly e x a m i n e d by a doc tor 
who had not l i s t ened to his compla in t s abou t t he behav iour of t he 
po l i cemen . No a p p r o p r i a t e medica l tes ts had b e e n ca r r i ed out to 
es tab l i sh w h e t h e r he h a d indeed been in tox ica ted . T h e n , w i thou t be ing 
given any o p p o r t u n i t y to exp la in t h e c i r c u m s t a n c e s s u r r o u n d i n g his 
a r r e s t , he h a d h a d to u n d r e s s a n d s u r r e n d e r his c lo thes to the c e n t r e ' s 
custody. 

67. T h e app l ican t fu r the r m a i n t a i n e d t h a t his d e t e n t i o n h a d no basis 
in d o m e s t i c law. In pa r t i cu l a r , he h a d not been d e t a i n e d on suspicion of 
hav ing c o m m i t t e d an offence of d i s t u r b a n c e of publ ic o rde r , nor had he 
caused such a d i s t u r b a n c e in a publ ic p lace , nor had he e n d a n g e r e d his 
own or o t h e r p e r s o n s ' life or h e a l t h wi th in the m e a n i n g of sec t ion 40 of 
the Law of 26 O c t o b e r 1982. 

68. T h e app l ican t a g r e e d tha t in g e n e r a l t h e r e could be cases w h e r e 
an in tox ica ted pe r son migh t be cons ide red a d a n g e r to h imse l f or t he 
publ ic bu t in his case t h e r e h a d b e e n no such c i r c u m s t a n c e s . In t h a t 
r ega rd , the app l ican t m a d e re fe rence to t h e W i n t e r w e r p j u d g m e n t 
(ci ted above) , s t a t i n g t h a t the pr inc ip les deve loped by the C o u r t in 
re la t ion to t he d e t e n t i o n of "pe r sons of u n s o u n d mind" , who were 
l isted in p a r a g r a p h 1 (e) of Ar t ic le 5 t o g e t h e r wi th "alcoholics" , should 
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be appl ied by ana logy to the l a t t e r . Those pr inc ip les laid down tha t 
before an individual could l eg i t imate ly be d e t a i n e d for t he p u r p o s e s of 
Art icle 5 § 1 (e) as a p e r s o n of " u n s o u n d m i n d " , he m u s t rel iably be 
shown by objective med ica l evidence to be suffer ing from a m e n t a l 
d i sorder of a kind or d e g r e e w a r r a n t i n g compul so ry con f inemen t a n d 
th is d i so rde r m u s t pers is t t h r o u g h o u t the per iod of d e t e n t i o n . T h e 
app l ican t c o n t e n d e d t h a t , in t he c i r c u m s t a n c e s of his case , t h e r e was 
no r e a s o n to cons ide r h im to be an "a lcohol ic" or even an " in tox ica ted 
pe r son" . Not only h a d he been sober at t he m a t e r i a l t i m e , bu t t h e r e had 
never b e e n any medica l evidence , especially in t he form of a p p r o p r i a t e 
t es t s , t h a t he had abused alcohol. 

69. T h e app l i can t fu r the r c o n t e s t e d t he credibi l i ty of t he evidence 
on which the d o m e s t i c cour t s had found tha t he h a d b e e n in tox ica ted 
a t t he m a t e r i a l t i m e . Deny ing tha t he h a d refused to u n d e r g o a b r e a t h 
tes t , t he app l i can t s u b m i t t e d t h a t the doc to r in t he sobe r ing -up c e n t r e 
had not only failed to ca r ry out such a tes t bu t had not even m e a s u r e d 
his blood p r e s s u r e . In sum, t he app l i can t cons ide red t h a t the 
au tho r i t i e s had d e t a i n e d him both a rb i t r a r i ly a n d in b r e a c h of the 
d o m e s t i c law. 

70. T h e G o v e r n m e n t s t a t e d t h a t t h e appl ican t h a d b e e n d e t a i n e d 
because he had caused a d i s t u r b a n c e in a publ ic place while in a s t a t e of 
in toxica t ion . Bo th his conduc t a n d behav iou r just i f ied confining h im in a 
sobe r ing -up c e n t r e u n d e r sect ion 40 of t he Law of 26 O c t o b e r 1982. 

71 . T h e G o v e r n m e n t s t r e s sed tha t t h e r e could be no d o u b t t h a t the 
app l i can t h a d been in tox ica ted at t he m a t e r i a l t i m e since it had been 
es tab l i shed by a doc to r on t he basis of several s igns of in toxica t ion 
d e t e c t e d by h im . T h e y po in ted ou t t h a t it was w r i t t e n down in the 
d o c u m e n t r eco rd ing the app l i can t ' s s tay in t he sobe r ing -up c e n t r e t h a t 
he had refused to u n d e r g o a b r e a t h tes t which could have conf i rmed 
the exact c o n c e n t r a t i o n of alcohol in his blood. T h e G o v e r n m e n t 
c o n t e n d e d t h a t t h e r e was no e l e m e n t of a r b i t r a r i n e s s on the p a r t of 
t he domes t i c a u t h o r i t i e s in t a k i n g the app l ican t to t he K r a k o w 
sobe r ing -up c e n t r e a n d d e t a i n i n g h im t h e r e for t he t i m e necessa ry for 
h im to sober up . 

72. T h e C o u r t r e i t e r a t e s t h a t u n d e r Ar t ic le 5 of the C o n v e n t i o n any 
depr iva t ion of l iber ty m u s t be "lawful", which inc ludes a r e q u i r e m e n t 
t h a t it m u s t be effected "in acco rdance wi th a p r o c e d u r e p re sc r ibed by 
law". O n this poin t , t he Conven t i on essent ia l ly refers to na t i ona l law and 
lays down an obl iga t ion to comply wi th its subs t an t ive a n d p rocedu ra l 
provis ions. 

73. It also r e q u i r e s t h a t any m e a s u r e depr iv ing the individual of his 
l iber ty m u s t be compa t ib l e wi th t he pu rpose of Art ic le 5, n a m e l y to 
p ro tec t t he individual from a r b i t r a r i n e s s (see t he K.-F. v. Germany-
j u d g m e n t of 27 N o v e m b e r mi, Reports 1997-VLI, p . 2674, § 63) . 
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74. In t he p r e s e n t case , the C o u r t no tes t h a t t h e r e is no d i spu t e as to 
the fact t h a t the police, w h e n a r r e s t i n g t he appl ican t and t ak ing h im to 
t he sobe r ing -up c e n t r e , followed the p r o c e d u r e provided for by sect ion 40 
of t h e Law of 26 O c t o b e r 1982. T h e C o u r t the re fo re cons iders t h a t t h e 
app l i can t ' s d e t e n t i o n h a d a legal basis in Polish law. 

75. T h e C o u r t f u r the r no tes t h a t t he essent ia l s t a t u t o r y condi t ions for 
t he app l ica t ion of t h e m e a s u r e s laid down in sect ion 40 of t he Law of 
26 O c t o b e r 1982 a r e , first, t h a t the pe r son conce rned is i n tox ica t ed and , 
second, t h a t e i the r his behav iour is offensive or his condi t ion is such as to 
e n d a n g e r his own or o t h e r p e r s o n s ' life or hea l t h (see p a r a g r a p h 26 
above) . 

76. It is not for the C o u r t to review w h e t h e r t he domes t i c a u t h o r i t i e s 
have t a k e n cor rec t decisions u n d e r Polish law. I ts task is to es tabl i sh 
w h e t h e r t he app l i can t ' s d e t e n t i o n was " t he lawful d e t e n t i o n " of an 
"alcohol ic" , wi th in t he a u t o n o m o u s m e a n i n g of the C o n v e n t i o n as t he 
C o u r t has exp la ined it above in p a r a g r a p h s 57 to 63 . 

77. In this connec t ion , t he C o u r t e n t e r t a i n s ser ious doub t s as to 
w h e t h e r it can be said t h a t the app l i can t behaved , u n d e r the inf luence of 
alcohol , in such a way t h a t he posed a t h r e a t to t he public or himself, or 
t h a t his own hea l th , wel l -being or pe r sona l safety were e n d a n g e r e d . T h e 
C o u r t ' s d o u b t s a re re inforced by t h e r a t h e r tr ivial factual basis for t h e 
d e t e n t i o n and t h e fact t h a t t he app l i can t is a lmos t blind. 

78. T h e C o u r t r e i t e r a t e s t h a t a neces sa ry e l e m e n t of t he " lawfulness" 
of t h e d e t e n t i o n wi th in t he m e a n i n g of Ar t ic le 5 § 1 (e) is the absence of 
a r b i t r a r i n e s s . T h e d e t e n t i o n of an individual is such a se r ious m e a s u r e 
t h a t it is only jus t i f ied w h e r e o the r , less severe m e a s u r e s have b e e n 
cons ide red and found to be insufficient to sa feguard t he individual or 
publ ic in te res t which m i g h t r e q u i r e t h a t t he pe r son conce rned be 
d e t a i n e d . T h a t m e a n s t h a t it does not suffice t h a t t h e dep r iva t ion of 
l iber ty is execu ted in conformi ty wi th na t i ona l law but it m u s t also be 
necessa ry in t he c i r c u m s t a n c e s . 

79. However , in t he app l i can t ' s case no cons ide ra t ion a p p e a r s to have 
been given to t he fact t h a t sec t ion 40 of t he Law of 26 O c t o b e r 1982 
provides for severa l different m e a s u r e s which m a y be appl ied to an 
in tox ica ted person , a m o n g which d e t e n t i o n in a sobe r ing -up c e n t r e is t he 
mos t e x t r e m e . Indeed , u n d e r t h a t sec t ion , an in tox ica ted pe r son does not 
necessar i ly have to be depr ived of his l iber ty since he m a y j u s t as well be 
t a k e n by the police to a public hea l th - ca re e s t a b l i s h m e n t or to his p lace of 
r e s idence (see p a r a g r a p h 26). 

80. T h e absence of any such cons ide ra t ions in t he p r e s e n t case , 
a l t h o u g h express ly provided for by the d o m e s t i c law, h a s finally 
p e r s u a d e d the C o u r t t h a t the app l i can t ' s d e t e n t i o n canno t be cons ide red 
"lawful" u n d e r Ar t ic le 5 § 1 (e) . T h e r e has the re fo re been a b reach of t h a t 
provision. 
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II. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

8 1 . Art ic le 41 of t he Conven t i on provides : 

" U t i l e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n o f t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r l y c o n c e r n e d a l lows only 

p a r t i a l r e p a r a t i o n to be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , af ford jus t s a t i s f a c t i o n t o 

t h e i n j u r e d p a r t y . " 

A. D a m a g e 

82. T h e appl icant a l leged tha t he had s u s t a i n e d p e c u n i a r y d a m a g e of 
1,900 new zlotys (PEN) , c o r r e s p o n d i n g to t he va lue of t he be longings 
which had b e e n t a k e n from h im by the staff of t he K r a k o w sobe r ing -up 
c e n t r e and t h e n kept in the c e n t r e ' s cus tody. H e also c l a imed a s u m 
equa l to 600,000 U S dol la rs (USD) in c o m p e n s a t i o n for m o r a l suffering 
and d i s t ress caused by his d e t e n t i o n . 

83 . T h e G o v e r n m e n t cons idered t h a t t he se s u m s were excessive. T h e y 
asked the C o u r t to ru le t h a t a finding of a violat ion cons t i t u t ed sufficient 
j u s t sa t is fact ion. In the a l t e rna t i ve , they invited t he C o u r t to assess the 
a m o u n t of j u s t sa t is fact ion on the basis of its case- law in s imi lar cases 
and having r e g a r d to na t iona l economic c i r c u m s t a n c e s . 

84. T h e C o u r t no tes t h a t , in respec t of t he c la im for pecun ia ry 
d a m a g e , t he app l i can t has failed to rec la im his possessions from the 
domes t i c a u t h o r i t i e s . T h e C o u r t accordingly d ismisses t he c la im. 

85 . However , t he C o u r t finds t h a t the appl ican t has ce r t a in ly suffered 
non-pecun ia ry d a m a g e , which is not sufficiently c o m p e n s a t e d by the 
f inding of a violat ion. M a k i n g its a s s e s s m e n t on an equ i t ab l e bas is , the 
C o u r t awards t he appl ican t P L N 8,000 u n d e r this head . 

B. C o s t s a n d e x p e n s e s 

86. T h e app l ican t also c la imed U S D 23,530 by way of legal costs a n d 
expenses incu r red in connec t ion wi th the p roceed ings before the 
C o m m i s s i o n a n d the C o u r t . 

87. T h e G o v e r n m e n t s u b m i t t e d tha t t he a m o u n t sought was excessive 
in c o m p a r i s o n wi th t he fees no rma l ly c h a r g e d in Po land a n d r e q u e s t e d the 
C o u r t not to allow it in full. 

88. T h e C o u r t observes t h a t , accord ing to the c r i t e r i a laid down in its 
case-law, it mus t a s c e r t a i n w h e t h e r the s u m c l a imed was ac tua l ly and 
necessar i ly i ncu r r ed and was r ea sonab l e as to q u a n t u m (see , a m o n g 
o t h e r a u t h o r i t i e s , Oztiirk v. Turkey [ G C ] , no. 22479 /93 , § 83 , E C H R 
1999-VI). Applying the said c r i t e r i a to the p r e s e n t case a n d m a k i n g its 
a s s e s s m e n t on a n e q u i t a b l e basis , t he C o u r t cons iders it r ea sonab le to 
award the app l ican t P L N 15,000 for his costs and expenses , t o g e t h e r wi th 
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any va lue -added t ax t h a t m a y b e c h a r g e a b l e , less t he 13,174 F rench francs 
received b y w a y of legal aid from the Counci l of E u r o p e . 

C. D e f a u l t i n t e r e s t 

89. Accord ing to t he in fo rma t ion avai lable to t he C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t appl icable in Po land a t t he d a t e of adop t ion of the p r e s e n t 
j u d g m e n t is 2 1 % pe r a n n u m . 

1. Holds by six votes to one t h a t t h e r e h a s been a violat ion of Art ic le 5 § 1 
of t he Conven t ion ; 

2. Holds u n a n i m o u s l y 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , w i th in t h r e e 
m o n t h s , the following a m o u n t s : 

(i) b y w a y of c o m p e n s a t i o n for non -pecun ia ry d a m a g e , P L N 8,000 
(e ight t h o u s a n d zlotys) ; 
(ii) for costs a n d expenses , P L N 15,000 (fifteen t h o u s a n d zlotys), 
t o g e t h e r wi th any va lue -added t ax t h a t m a y be c h a r g e a b l e , less 
F R F 13,174 ( t h i r t e en t h o u s a n d one h u n d r e d and seventy-four 
F r e n c h francs) to be conve r t ed in to zlotys a t the r a t e appl icab le at 
the d a t e of del ivery of th is j u d g m e n t ; 

(b) t h a t s imple in t e re s t a t an a n n u a l r a t e of 2 1 % shall be payable on 
these s u m s from the expiry of t he above -men t ioned t h r e e m o n t h s un t i l 
s e t t l e m e n t ; 

3. Dismisses u n a n i m o u s l y t he r e m a i n d e r of t h e app l i can t ' s c la im for j u s t 
sa t isfact ion. 

D o n e in Engl ish , a n d notified in w r i t i n g on 4 April 2000, p u r s u a n t to 
Ru le 77 §§ 2 a n d 3 of t h e Ru les of C o u r t . 

In accordance with Art ic le 45 § 2 of t h e Conven t i on and Ru le 74 § 2 of 
the Rules of C o u r t , t he following opinions a r e a n n e x e d to this j u d g m e n t : 

(a) concu r r i ng opinion of M r Confor t i ; 
(b) concu r r i ng opin ion of M r Bonel lo; 
(c) d i s s en t i ng opin ion of M r Baka . 

F O R T H E S E R E A S O N S , T H E C O U R T 

Erik FRIBERGH 
R e g i s t r a r 

M a r c FLSCHBACH 
Pre s iden t 

M . F . 
E.F. 
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C O N C U R R I N G O P I N I O N O F J U D G E C O N F O R T I 

(Translation) 

I s h a r e J u d g e Bonel lo 's opinion t h a t t he excep t ion in Ar t ic le 5 § 1 (e) 
p e r m i t t i n g dep r iva t ion of l iber ty conce rns only alcoholics a n d can 
the re fo re not be appl ied to pe r sons who , like t he app l i can t , are 
occasional ly in a s t a t e of d r u n k e n n e s s . In claris non fit interpretatio! 

It is difficult for me to u n d e r s t a n d how the major i ty can r e a c h the 
conclusion in t he p re sen t case t h a t t h e r e has b e e n a viola t ion of Art icle 5 
af ter accep t ing t h a t Art ic le 5 § 1 (e) is appl icable to those who are 
occasional ly in tox ica ted . In o t h e r words , it is difficult for m e to 
u n d e r s t a n d how, hav ing accep ted t h a t t ha t provision is app l icab le , one 
can cons ider a r b i t r a r y a n d d i s p r o p o r t i o n a t e t he conduct of t he Polish 
S t a t e , which held the app l i can t in a sobe r ing -up c e n t r e for six a n d a half 
h o u r s , t h a t is un t i l t he t i m e w h e n , acco rd ing to the prognos is of t h e doctor 
who e x a m i n e d h i m , his d r u n k e n s t a t e would have worn off. 

T h e above r e m a r k is not i n t e n d e d as a cr i t ic ism of t he major i ty , a n d in 
any case t h a t would not be a f i t t ing subject for a s e p a r a t e op in ion . It is 
s imply a g e n e r a l c o m m e n t which I feel is o p p o r t u n e in t he p r e s e n t case, 
as in o t h e r s imi lar cases , a n d which concerns t he subs id ia ry and 
s u p r a n a t i o n a l n a t u r e of the C o u r t . In my h u m b l e opinion, w h e r e the 
C o n v e n t i o n gives t he possibil i ty of ind ica t ing to the S t a t e wi th c lar i ty and 
prec is ion how it should or should not conduct itself, t h e C o u r t ' s decision 
should not be m a d e to d e p e n d on a n a s s e s s m e n t of t h e m i n o r de ta i l s of a 
case . O t h e r w i s e t h e r e is a risk of s u b s t i t u t i n g a n a r b i t r a r y ru l ing by the 
C o u r t for a n a r b i t r a r y ru l ing by the d o m e s t i c j u d g e s , w i thou t ind ica t ing to 
the S t a t e conce rned how to avoid r e p e a t i n g the violat ion in t he fu tu re . 
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C O N C U R R I N G O P I N I O N O F J U D G E B O N E L L O 

I voted wi th t he major i ty to find a violat ion of Art ic le 5 § 1 of t he 
C o n v e n t i o n , but a m u n a b l e to endor se t he conclus ions r e a c h e d in 
p a r a g r a p h s 60 to 64 of t he j u d g m e n t . Accord ing to the C o u r t , the 
excep t ion to t he en joyment of the f u n d a m e n t a l r ight of f reedom of t he 
pe r son c o n t e m p l a t e d in s u b - p a r a g r a p h (e) of Art ic le 5 § 1 is appl icable to 
the present case. 

T h a t excep t ion refers to " the lawful d e t e n t i o n of ... a lcoholics". T h e 
ques t i on ar ises w h e t h e r t he Conven t ion , by p e r m i t t i n g t he d e t e n t i o n of 
alcoholics, is also a l lowing the depr iva t ion of l iber ty of pe r sons who a r e 
not alcoholics bu t a r e in a t r a n s i e n t s t a t e of in tox ica t ion . 

F r o m the factual po in t of view it m u s t b e e m p h a s i s e d t h a t t h e r e is 
abso lu te ly no evidence in t he record t h a t the appl ican t is an alcoholic. At 
mos t (if a t a l l ) , a t the t i m e of the episode he was m o d e r a t e l y in tox ica ted . 

Art ic le 5 § 1 (e) p e r m i t s " t h e lawful d e t e n t i o n of pe r sons for the 
p reven t ion of the s p r e a d i n g of infect ious d i seases , of pe r sons of u n s o u n d 
mind , alcoholics, d r u g add ic t s or v a g r a n t s " . T h e s e classif icat ions s h a r e 
one c o m m o n factor : t h e y refer to continuing or habitual states of socially 
d a n g e r o u s condi t ions or a t t i t u d e s , but not to one-off, t r a n s i e n t 
man i f e s t a t i ons . A v a g r a n t is a pe r son who lives a life of vagrancy, not 
anyone who t e m p o r a r i l y h a p p e n s to have no fixed abode . D r u g addic t ion , 
too, r e l a t e s to a c o n t i n u i n g s i tua t ion , not to an isola ted c o n s u m p t i o n of a 
p roh ib i t ed s u b s t a n c e . T o be of u n s o u n d mind , aga in , r e p r e s e n t s a 
condi t ion of e x t e n d e d i m p a i r m e n t of m e n t a l p rocesses , r a t h e r t h a n any 
isola ted bout of a b e r r a n t behav iour . 

Now, t he C o n v e n t i o n places "a lcohol ics" wi th in this g r o u p - the 
c o n t i n u i n g s i tua t ion g roup . By v i r tue of t he basic ejusdem generis tool of 
i n t e r p r e t a t i o n , it would be a b n o r m a l a n d devian t to c o n s t r u e , wi th in t he 
s a m e s e n t e n c e , four ou t of five ca t egor i e s as r e f e r r i n g to c o n t i n u i n g 
condi t ions and one (alcoholics) as r e fe r r ing to an isola ted episode of 
pass ing in toxica t ion . O t h e r w i s e "a lcohol ics" would wreck the s y m m e t r y 
in ten t iona l ly craf ted by the d ra f t e r s of the Conven t ion . W e r e t he concept 
of "a lcohol ic" to inc lude a one-off ins tance of in tox ica t ion , it would s t and 
as t he odd m a n out in a con t ex t of ha rmon ious ly s imi la r not ions . 

T h e major i ty concedes (see p a r a g r a p h 49 of t h e j u d g m e n t ) t h a t 
"Art ic le 5 § 1 of the C o n v e n t i o n con ta ins a list of pe rmiss ib le g r o u n d s of 
depr iva t ion of l iber ty , a list which is exhaus t ive . C o n s e q u e n t l y , no 
dep r iva t ion of l iber ty will be lawful unless it falls wi th in one of t he 
g r o u n d s set out in s u b - p a r a g r a p h s (a) to (f) of Art ic le 5". In o t h e r words , 
t he C o u r t canno t , by o v e r s t r e t c h i n g the process of i n t e r p r e t a t i o n , add to 
t he list of pe rmiss ib le g r o u n d s of depr iva t ion of l iber ty exhaus t ive ly 
e n u m e r a t e d in Art ic le 5 § 1. 
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" [ T ] h e t ex t of Ar t ic le 5 § 1 ... sets out an exhaus t ive list of excep t i ons" 1 . 
And " the excep t ions p e r m i t t e d by Art ic le 5 § 1 call for a na r row 
i n t e r p r e t a t i o n " 2 . 

T h e major i ty a lso g r a n t s (see p a r a g r a p h s 59-60 of the j u d g m e n t ) t h a t , 
f u n d a m e n t a l to t he p r o p e r cons t ruc t i on of t h e Conven t i on is t he necess i ty 
of " a s c e r t a i n i n g the ordinary meaning of [itsj t e r m s " a n d t h a t " t he word 
'a lcoholics ' , in its c o m m o n usage , d e n o t e s pe r sons who a re addicted to 
a lcohol" ( emphas i s a d d e d ) . In o t h e r words , the o rd ina ry m e a n i n g of 
"a lcohol ics" (which should be the d e t e r m i n i n g one) exc ludes those 
p e r s o n s not add ic t ed to alcohol but who a r e occasionally in a s t a t e of 
t e m p o r a r y in tox ica t ion . 

T h a t the d is t inc t ion b e t w e e n "alcohol ics" and " in tox ica ted p e r s o n s " is 
p a r a m o u n t , is b o r n e out by t he d o m e s t i c legis lat ion of the r e s p o n d e n t 
S t a t e . Th i s , significantly, provides for two dis t inct ive sets of m e a s u r e s : 
one appl icable to pe r sons add ic t ed to alcohol , a n d a n o t h e r r e se rved to 
pe r sons who a r e m e r e l y in tox ica t ed (sec p a r a g r a p h 24 of t he j u d g m e n t ) . 

T h e major i ty h a s ag reed , firstly, t h a t t he t e r m "alcohol ics" should be 
u n d e r s t o o d in its o rd ina ry m e a n i n g (persons suffering from a clinical 
add ic t ion to a lcohol) ; secondly, t h a t it is impe rmi s s ib l e to add to the 
exhaus t ive list of excep t ions set ou t in Art ic le 5; and , finally, t h a t only a 
res t r ic t ive i n t e r p r e t a t i o n should be given to t he t e r m "alcohol ics" . It t hen , 
surpr i s ingly in my view, p roceeds to d i s to r t subs tan t i a l ly the o rd ina ry 
m e a n i n g of "a lcohol ics" to m a k e it coextens ive wi th , and inclusive of, 
pe r sons who a r e well ou t s ide t h e ca tegory of "a lcohol ics" and be long to 
a n ex t r ins ic g r o u p - those t e m p o r a r i l y u n d e r t he inf luence of alcohol. 
Bo th a re l u m p e d t o g e t h e r uncomfor t ab ly in t he s a m e baske t . 

Th i s a p p r o a c h is, in m y view, as a n o m a l o u s as it is d a n g e r o u s . T h e 
C o u r t has , for t he first t i m e ever , a n d wi th a v e n g e a n c e , d e p a r t e d from a 
h e a l t h y t r ad i t i on , so far n u r t u r e d wi th rel igious fervour, of not a d d i n g to 
t he list of excep t ions which just i fy depr iva t ions of l iberty. T h e p re sen t 
j u d g m e n t is a q u a n t u m leap backwards I canno t b r ing myself to t ake . 
A n d th is novel a p p r o a c h is a l a r m i n g in so far as once t he process of 
a u g m e n t i n g the list of r ea sons jus t i fy ing a dep r iva t ion of l iber ty has been 
set in mot ion , t h e r e is no guess ing w h e r e it will s top . Before , only 
alcoholics could lawfully be depr ived of the i r l iberty. Now it is alcoholics 
and i n tox ica t ed pe rsons . T o m o r r o w ? 

Th i s is a far cry from " i n t e r p r e t i n g t he Conven t i on as a living 
i n s t r u m e n t " . I a m all for e x p a n d i n g the hor izons of the C o n v e n t i o n , so 
long as this d i la t ion p u r s u e s the pu rposes of s t r e n g t h e n i n g the 

1. W i n t e r w e r p v. i h c N e t h e r l a n d s , j u d g m e n t of 2 4 O c t o b e r 1979, S e r i e s A n o . 3 3 , p p . 16-17, 
§ 37 . S e e a l s o t h e E n g e l a n d O t h e r s v. t h e N e t h e r l a n d s j u d g m e n t of 8 J u n e 1976, S e r i e s A 
n o . 22 , p . 24, § 57 . 
2. G u z z a r d i v. I t a ly , j u d g m e n t of 6 N o v e m b e r 1980, S e r i e s A n o . 3 9 , p p . 3 6 - 3 7 , § 9 8 . 
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C o n v e n t i o n ' s a ims : t h a t of p r o m o t i n g a n d re inforc ing the ru le of h u m a n 
r igh t s law. In t he p r e s e n t i n s t ance , t he resul t achieved was mani fes t ly t he 
oppos i te . It a p p e a r s to m e as jud ic ia l act ivism to restrict t he c o m p a s s of t he 
en joyment of h u m a n r i gh t s . T h e major i ty has now ves ted add i t iona l 
powers in g o v e r n m e n t s to deny pe r sons the i r f reedom. It has 
subs tan t i a l ly ab r idged the p ro tec t ion of t he individual . Th i s hard ly 
s q u a r e s , in my view, wi th " i n t e r p r e t i n g t he C o n v e n t i o n as a living 
i n s t r u m e n t " . 

I a m a w a r e t h a t even pe r sons w h o a r e not alcoholics, bu t in a t r a n s i e n t 
s t a t e of in tox ica t ion , can pose a d a n g e r to t hemse lves a n d to o t h e r s . I 
favour m e a s u r e s r e s t r a i n i n g t he i r abi l i ty to inflict injury. E n a c t m e n t s 
a i m e d at con t ro l l ing the i r ha rmfu l po t en t i a l would receive all m y 
suppor t . T h e s e would inc lude the i r be ing escor ted to the i r place of abode , 
or to hospi ta l as the case m a y be, depr iv ing t h e m of t he use of the i r 
vehicles and p r o s e c u t i n g t h e m for nu i sance a n d d isorder ly conduc t 
should tha t be t he case . W h e r e I - a n d I believe t he C o n v e n t i o n - d r aw 
t h e l ine is a t n o r m s which allow per sons who a r e no t alcoholics to be 
a r r e s t e d and d e t a i n e d w h e n they have not c o m m i t t e d any c r imina l ly 
re levan t act . 
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D I S S E N T I N G O P I N I O N O F J U D G E BAKA 

I fully sha re t he opin ion of t he C o u r t t h a t t h e r e has b e e n a depr iva t ion 
of t he app l i can t ' s l iber ty a n d s imi lar ly t h a t his d e t e n t i o n fell wi th in the 
a m b i t of Art ic le 5 § 1 (e) of t he Conven t ion . O n the o t h e r h a n d I a m 
u n a b l e to a g r e e wi th t he C o u r t as far as t he lawfulness of t h e d e t e n t i o n is 
conce rned . C o n s e q u e n t l y , I a m of the opinion t h a t t h e r e has b e e n no 
violat ion of t he C o n v e n t i o n in t he i n s t an t case . 

I t h ink t h a t t he correct i n t e r p r e t a t i o n of Art ic le 5 § 1 (e) of the 
Conven t i on r e q u i r e s not only r e a c h i n g a p rac t i ca l and legally sound 
not ion of t he t e r m "alcohol ics" , bu t also t h a t this t e r m and its appl ica t ion 
should be in h a r m o n y wi th t he previous j u r i s p r u d e n c e of t he C o u r t . 

For t h e pu rpose of Art ic le 5 § 1 (e) a n a r r o w i n t e r p r e t a t i o n of t h e t e r m 
"alcohol ics" could lead to a no t ion which is imprac t i cab l e . If the police 
could only d e t a i n a pe r son who is medical ly classified as add i c t ed to 
alcohol, the provision would lose its p rac t ica l impac t because such 
in fo rma t ion is not no rma l ly avai lable to t he police at the t i m e of the 
r e q u i r e d ac t ion . T h e police would be power less aga ins t those pe r sons who 
a r e not alcohol addic t s bu t w h o a re in a s t a t e of t e m p o r a r y in toxica t ion , 
w h e r e a d e t e n t i o n would be necessa ry to p reven t a ser ious d i s t u r b a n c e of 
public o rde r or w h e n the d r u n k e n pe r son would e n d a n g e r his own life and 
pe r sona l safety. 

I do believe t h a t t h e r e q u i r e d p ro t ec t i on aga ins t a r b i t r a r y d e t e n t i o n lies 
not in the b r o a d e r or s t r i c t e r def ini t ion of "alcohol ics" bu t in o t h e r 
e l e m e n t s . A pe r son who is genera l ly add ic t ed to alcohol is not necessar i ly 
d a n g e r o u s in a given " sober" m o m e n t ; on t he o t h e r h a n d , s o m e o n e who is 
t e m p o r a r i l y u n d e r t h e inf luence of alcohol could pose a ser ious t h r e a t to 
h imsel f and to o t h e r s . T h e d a n g e r is basically t he s a m e in t h e s e s i tua t ions 
and I a m of t he opinion t h a t a t a given t i m e a d e t e n t i o n u n d e r Art ic le 5 
§ 1 (e) could be jus t i f ied in bo th cases . 

In my opinion w h a t is decisive is to prevent the arbitrary detention of a 
pe r son be long ing to e i t he r t he b r o a d or n a r r o w ca t ego ry of alcoholics. 
T h a t is why at the end of t he day it is s t r ic t ly r e q u i r e d t h a t t he decision 
of t he police to d e t a i n s o m e o n e on this g r o u n d has to be based on objective 
medica l expe r t opinion, as was r e q u i r e d , inter alia, in t he W i n t e r w e r p 
j u d g m e n t : " T h e very n a t u r e of w h a t has to be es tab l i shed before the ... 
na t iona l a u t h o r i t y ... calls for objective medica l expe r t i s e . " ( W i n t e r w e r p 
v. t he N e t h e r l a n d s , j u d g m e n t of 24 O c t o b e r 1979, Ser ies A no. 33 , 
pp . 17-18, § 39) . 

T h e W i n t e r w e r p j u d g m e n t goes on to s t a t e t h a t "in dec id ing w h e t h e r 
an individual should be d e t a i n e d as a ' pe r son of u n s o u n d mind ' , the 
na t iona l a u t h o r i t i e s a r e to be recognised as hav ing a c e r t a i n d i sc re t ion 
since it is in t h e first place for the na t iona l a u t h o r i t i e s to eva lua te the 
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evidence adduced before t h e m in a p a r t i c u l a r case ..." (ibid., p . 18, § 40) . I 
th ink th is pr inc ip le is also c lear ly appl icable to t he in s t an t case . 

In the p r e s e n t case the depr iva t ion of l iber ty had an a d e q u a t e bas is . It 
is u n d i s p u t e d t h a t t he app l i can t was e x a m i n e d by a doc tor shor t ly after 
the inc ident a t t he post office. It is also a fact t h a t t he doc to r , on t he 
basis of several physical signs of in toxica t ion , c a m e to t he conclus ion t h a t 
t he app l i can t was " m o d e r a t e l y i n tox i ca t ed" and , accord ing to t he 
d o m e s t i c c o u r t s ' f indings, he was caus ing d i s t u r b a n c e in a publ ic p lace . 

T a k i n g in to account the m a r g i n of app rec i a t ion of the d o m e s t i c 
a u t h o r i t i e s , I can find no convincing a r g u m e n t for saying t h a t t he 
app l i can t ' s d e t e n t i o n in the K r a k o w sober ing-up c e n t r e for some six 
hour s a n d th i r ty m i n u t e s was a r b i t r a r y and consequen t ly unlawful u n d e r 
Art ic le 5 § 1 (e) of the Conven t ion . 
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* * 

Le requérant, qui est malvoyant, se plaignit aux agents d'un bureau de poste que 
ses boîtes postales avaient été ouvertes et vidées. Ces derniers appelèrent la police, 
prétendant que l'intéressé était en état d'ébriété et avait un comportement 
grossier. Les policiers emmenèrent le requérant dans une unité de dégrisement 
où on le garda pendant six heures et demie. Le formulaire réglementaire qui fut 
rempli au moment de l'admission du requérant comportait une partie signée par 
un médecin; celui-ci conclut que l'intéressé était dans un état d'ébriété justifiant 
son maintien dans l'unité de dégrisement pendant six heures, en application de 
l'article 40 de la loi du 26 octobre 1982 sur l'éducation à la sobriété et la lutte 
contre l'alcoolisme. Le tribunal régional rejeta l'action en réparation du 
requérant, estimant que son arrestation était justifiée; la cour d'appel le débouta 
aussi. Les poursuites pénales contre les policiers et le personnel de l'unité de 
dégrisement furent finalement abandonnées. 

Article 5 § 1 e) : le Gouvernement se bornant à invoquer l'alinéa e) de l'article 5 § 1 
pour justifier la privation de liberté du requérant, il est essentiel de définir le sens 
à donner à l'expression «d'un alcoolique». Pour ce faire, la Cour s'inspire de la 
Convention de Vienne sur le droit des traités. Dans l'usage courant, le terme 
«alcoolique» désigne une personne dépendante de l'alcool; mais dans l'article 5, 
ce terme s'insère dans un contexte visant plusieurs autres catégories d'individus. 
Si la Convention permet d'abord de priver ceux-ci de leur liberté, ce n'est pas pour 
le seul motif qu'ils sont dangereux pour la sécurité publique, mais aussi parce que 
leur propre intérêt peut nécessiter leur internement. Dès lors, l'objet et le but de 
l'article 5 § 1 e) ne sauraient être interprétés comme autorisant seulement la 
détention d'un «alcoolique» dans le sens restreint d'une personne dans un état 
clinique d'«alcoolisme»; les personnes dont la conduite et le comportement sous 
l'influence de l'alcool constituent une menace pour l'ordre public ou pour elles-
mêmes, même si aucun diagnostic d'alcoolisme n'a été posé les concernant, 
peuvent être détenues à des fins de protection du public ou dans leur propre 
intérêt, par exemple leur santé ou leur sécurité personnelle. En outre, les travaux 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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préparatoires de la Convention confirment cette interprétation. Partant , la 
détention du requérant relève du champ d'application de l'article 5 § 1 e). 
Nul ne conteste que la police a suivi la procédure prévue par la loi ; la détention du 
requérant avait donc une base en droit interne. Toutefois, la Cour doute fort que 
l'on puisse affirmer que le requérant, sous l'influence de l'alcool, a manifesté un 
comportement de nature à constituer une menace pour autrui ou pour lui-même. 
Ses doutes se trouvent renforcés par la base factuelle plutôt insignifiante qui a 
motivé la détention et par le fait que l'intéressé est presque aveugle. La privation 
de liberté est une mesure si grave qu'elle ne se justifie que lorsque d'autres 
mesures, moins sévères, ont été considérées et jugées insuffisantes. Il ne suffit 
donc pas que la privation de liberté soit conforme au droit national, encore faut-il 
qu'elle soit nécessaire dans les circonstances de l'espèce. Dans le cas du requérant, 
il semble que les autorités n'aient pas envisagé les diverses autres mesures, 
prévues par la loi, qui sont applicables aux personnes en état d'ébriété et dont 
l ' internement dans une unité de dégrisement est la plus radicale. Etant donné 
que ces mesures n'ont pas été envisagées, la détention du requérant ne saurait 
passer pour régulière. 
Conclusion : violation (six voix contre une). 

Article 41 : la Cour octroie une indemnité pour préjudice moral et frais et dépens. 
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En l 'af fa ire W i t o l d Li twa c. P o l o g n e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sect ion) , 

s i égean t en u n e c h a m b r e c o m p o s é e de : 
M M . M. FlSCHBACH,/)r(;.n'<fozf, 

B . CONFORTI, 
G. BONELLO, 

M""'s V . STRÂZNICKÂ, 

M. T S A T S A - N l K O L O V S K A , 

M M . A . B . BAKA, 

E. Lï.\ms, juges, 
et de M. E. FRIBERGH, greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil le 7 oc tobre 1999 et le 
23 m a r s 2000, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r pa r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 6 m a r s 1999. A son or igine se 
t rouve u n e r e q u ê t e (n" 26629/95) d i r igée con t r e la R é p u b l i q u e de Pologne 
et don t un r e s so r t i s san t de cet E t a t , M. Wi to ld Li twa («le r e q u é r a n t » ) 
avai t saisi la C o m m i s s i o n le 6 août 1994 en ve r tu de l 'ancien ar t ic le 25 de 
la C o n v e n t i o n d e s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s 
f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

La r e q u ê t e a pour objet d ' ob t en i r une décis ion su r le point de savoir si 
les faits de la cause révèlent u n m a n q u e m e n t de l 'E ta t d é f e n d e u r aux 
exigences de l 'ar t icle 5 § 1 de la Conven t ion . 

2. Le 31 m a r s 1999, un collège de la G r a n d e C h a m b r e a décidé que 
l 'affaire devai t ê t r e e x a m i n é e p a r u n e c h a m b r e cons t i tuée au sein de 
l 'une des sect ions de la C o u r (ar t ic les 5 § 4 du Protocole n" 11 à la 
C o n v e n t i o n , et 100 § 1 et 24 § 6 du r è g l e m e n t ) . P a r la su i t e , le p rés iden t 
d e la C o u r , M . L. W i l d h a b e r , a a t t r i b u é l 'affaire à la d e u x i è m e sect ion 
(ar t ic le 52 § 1 du r è g l e m e n t ) . La c h a m b r e cons t i t uée au sein de ladi te 
sect ion c o m p r e n a i t de plein dro i t M. J . Makarczyk , j u g e élu au t i t r e de la 
Pologne (ar t ic les 27 § 2 de la C o n v e n t i o n et 26 § 1 a) du r è g l e m e n t ) , et 
M . M . F i schbach , v ice-prés iden t de la sec t ion (a r t ic les 26 § 1 a) e t 12 d u 
r è g l e m e n t ) . Les a u t r e s j u g e s dés ignés p a r ce d e r n i e r pour c o m p l é t e r la 
c h a m b r e é t a i en t M. B. Confor t i , M. G. Bonel lo , M m i M. Tsa t s a -
Nikolovska, M. A.B. Baka et M. E. Levi ts (ar t ic le 26 § 1 b) du r è g l e m e n t ) . 
P a r la su i t e , M. Makarczyk se t r o u v a n t e m p ê c h é , le g o u v e r n e m e n t 
polonais (« le G o u v e r n e m e n t ») a ind iqué , à l ' invi ta t ion du p ré s iden t de la 
c h a m b r e , qu ' i l souha i t a i t dés igne r un a u t r e j u g e élu p o u r siéger. 
C o n f o r m é m e n t à la décision du p r é s i d e n t , M m c V . S t r âzn ickâ , j uge 
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s u p p l é a n t , a r e m p l a c é M. Maka rczyk au sein de la c h a m b r e (ar t ic les 26 
§ 1 a) et 29 du r è g l e m e n t ) . 

3. Le 27 avril 1999, la c h a m b r e a déc idé , en app l ica t ion de l 'ar t icle 59 
§ 2, de t en i r u n e a u d i e n c e . 

4. U l t é r i e u r e m e n t , le p rés iden t de la c h a m b r e a invité les pa r t i e s , en 
app l ica t ion de l 'ar t ic le 59 § 3 du r è g l e m e n t , à s o u m e t t r e l eur m é m o i r e su r 
les q u e s t i o n s soulevées p a r l 'affaire. Le greffier a reçu le m é m o i r e du 
G o u v e r n e m e n t le 3 s e p t e m b r e 1999 et celui du r e q u é r a n t le 6 s e p t e m b r e 
1999. 

5. C o n f o r m é m e n t à la décision du p r é s i d e n t , qui avai t au to r i s é les 
r e p r é s e n t a n t s du r e q u é r a n t à s ' ad resse r à la C o u r en polonais (ar t ic le 34 
§ 3 du r è g l e m e n t ) , une a u d i e n c e s'est dé rou l ée en publ ic le 7 oc tobre 1999 
au Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g . 

O n t c o m p a r u : 

pour le Gouvernement 
M M . K . DRZEWICKI, m i n i s t è r e des Affaires é t r a n g è r e s , 

A. KALINSKI, 

M m e s B . DRZEWICKA, 
M. WASEK-WIADEREK, 

agent, 
conseil, 

conseillers ; 

pour le requérant 
M " P . SOLHAJ, avocat au b a r r e a u de Cracovie , 

K . TOR, avocat au b a r r e a u de Cracovie , 
conseil, 

conseiller. 

La C o u r a e n t e n d u en leurs d é c l a r a t i o n s M c Soihaj et M. Drzewicki , et 
les r éponses de M . Drzewicki et M r T o r aux ques t ions posées p a r les j u g e s . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

6. Le r e q u é r a n t , né en 1946, est h a n d i c a p é . Il est aveugle d ' un œil et 
voit t r è s ma l de l ' au t r e . 

7. Le 5 m a i 1994, à mid i , le r e q u é r a n t se rend i t en c o m p a g n i e de W . K . 
et de son ch ien d 'aveugle au b u r e a u de pos te n° 30 de Cracovie p o u r r e t i r e r 
le cou r r i e r de ses boî tes pos ta les . Celles-ci ava ien t é té ouve r t e s et é t a i en t 
vides. Il se p la igni t aux a g e n t s de la pos te qu i , p a r la su i te , a p p e l è r e n t la 
police, p r é t e n d a n t q u e l ' in té ressé é ta i t en é t a t d ' éb r i é t é et avai t un 
c o m p o r t e m e n t gross ie r . 

8. Le m ê m e j o u r , à 12 h 20, des policiers e m m e n è r e n t le r e q u é r a n t à 
l ' un i té de d é g r i s e m e n t (Izba Wytrzezwien) de Cracovie où on le g a r d a 



ARRÊT WITOLD LITVVA c. POLOGNE 325 

p e n d a n t six h e u r e s et d e m i e . Le pe r sonne l de l 'un i té r empl i t u n 
fo rmula i re faisant é t a t de l ' admiss ion de l ' i n té ressé . 

9. Il s 'agissai t d 'un fo rmula i re p r é i m p r i m é p o r t a n t le n u m é r o 006107/ 
94 et i n t i tu l é «fiche d ' admis s ion d a n s u n e u n i t é de d é g r i s e m e n t ». Il fut 
r empl i à la ma in . A la su i te de r e n s e i g n e m e n t s sur l ' ident i té du 
r e q u é r a n t , le fo rmula i r e se divisait en sept pa r t i e s . La p r e m i è r e , in t i tu lée 
« D e m a n d e d ' a d m i s s i o n » , ind iqua i t q u e l ' in té ressé é ta i t a r r ivé à l 'uni té à 
12 h 45 . Le mot i f de son a r r e s t a t i o n é ta i t en p a r t i e dac ty log raph ié et en 
pa r t i e m a n u s c r i t . Le disposit i f de l 'ar t icle 40 § 1 de la loi du 26 octobre 
1982 (ci té a u p a r a g r a p h e 26 ci-après) é t a i t dac ty log raph i é . La no te 
m a n u s c r i t e se lisait a i n s i : 

« [le r e q u é r a n t ] a fait d u t a p a g e a u b u r e a u de p o s t e d ' U r o c z a O s i e d l c ». 

10. La d e u x i è m e p a r t i e , « D i a g n o s t i c du m é d e c i n », qui é ta i t s ignée par 
u n médec in , se lisait a i n s i : 

« 1. A n a m n è s e : 

1) C i r c o n s t a n c e s , t y p e et q u a n t i t é d ' a l coo l a b s o r b é , p r é c i s i o n s c o n c e r n a n t l ' é t a t 

d ' é b r i é t é : [ n o t e m a n u s c r i t e ] o d e u r d ' a l coo l é v i d e n t e - r e fus d e se s o u m e t t r e à u n 

a l c o o t e s t 

(...) 

2. E x a m e n d e la p e r s o n n e a d m i s e : 

1) C o m p o r t e m e n t : l u c i d e ; i n c o n s c i e n t ; s o m n o l e n t ; l o q u a c e ; c a l m e ; t a p a g e u r ; 

h é s i t a n t ; p o s é [ les t e r m e s « l u c i d e » et « l o q u a c e » é t a i e n t s o u l i g n é s à la m a i n ] 

2) H u m e u r : j o v i a l e ; d é p r e s s i v e ; n o r m a l e ; a g i t é e [le t e r m e « n o r m a l e » é t a i t s o u l i g n é 

à la m a i n ] 

3) D é m a r c h e : s t a b l e ; t i t u b a n t e ; m a n q u e d ' é q u i l i b r e [le t e r m e « t i t u b a n t e » é t a i t 

s o u l i g n é à la m a i n ] 

4) E l o c u t i o n : c l a i r e ; i n d i s t i n c t e ; c o n f u s e [le t e r m e « i n d i s t i n c t e » é t a i t s o u l i g n é à 

la m a i n ] 

5) T r a c e s d e v o m i s s e m e n t s : v i s i b l e s ; inv i s ib les [le t e r m e « i n v i s i b l e s » é t a i t s o u l i g n é 

à la m a i n ] 

6) P o u l s : r é g u l i e r ; i r r é g u l i e r ; f o r t ; fa ib le [les t e r m e s « r é g u l i e r » et « f o r t » é t a i e n t 

s o u l i g n é s à la m a i n ] 

7) C œ u r : b a t t e m e n t s r é g u l i e r s ; i r r é g u l i e r s ; d i s t i n c t s ; i n d i s t i n c t s [les t e r m e s 

« b a t t e m e n t s r é g u l i e r s » et « d i s t i n c t s » é t a i e n t s o u l i g n é s à la m a i n ] 

8) P u p i l l e s : d i l a t é e s ; n o r m a l e s ; a n o r m a l e s ; r é t r é c i e s ; r é a c t i o n l e n t e ; a u c u n e 

r é a c t i o n [le t e r m e « n o r m a l e s » é t a i t s o u l i g n é à la m a i n ] 

9) T e i n t : p â l e ; r o u g e ; aff lux d e s a n g n o r m a l ; l ivide [les t e r m e s «a f f l ux de s a n g 

n o r m a l » é t a i e n t s o u l i g n é s à la m a i n ] 

10) P o u m o n s : [ n o t e m a n u s c r i t e i l l is ible[ 

11) E t a t de la c a v i t é a b d o m i n a l e : [ n o t e m a n u s c r i t e ] a b d o m e n [ ad jec t i f i l l is ible] 
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12) B l e s s u r e s : [ n o t e m a n u s c r i t e ] n é a n t 

13) A u t r e s : [ n o t e m a n u s c r i t e ] a c u i t é v i sue l l e f o r t e m e n t d i m i n u é e 

14) D e s c r i p t i o n d e l ' é t a t d e la p e r s o n n e e x a m i n é e : [ n o t e m a n u s c r i t e ] é t a t d ' é b r i é t é 
m o d é r é e 

[ N o t e d a c t y l o g r a p h i é e ] A la s u i t e de l ' e x a m e n , je c o n s t a t e q u e la p e r s o n n e a d m i s e : 

1) est d a n s u n é t a t d ' é b r i é t é j u s t i f i a n t son m a i n t i e n d a n s u n e u n i t é d e d e g r i s e m e n t 
[ n o t e m a n u s c r i t e ] p e n d a n t six [ m e n t i o n d a c t y l o g r a p h i é e ] h e u r e s [ c e t t e m e n t i o n é t a i t 
s o u l i g n é e à la m a i n ] 

2) Do i t ê t r e a d m i s d a n s u n é t a b l i s s e m e n t m é d i c a l p u b l i c [ n o n s é l e c t i o n n é ! 

3) N e doi t p a s ê t r e p l a c é d a n s u n e u n i t é d e d e g r i s e m e n t [non s é l e c t i o n n e ] » 

11. Les pa r t i e s su ivan tes é t a i en t i n t i t u l é e s : «II I . Décis ion du chef de 
l ' un i t é / équ ipe » et « IV. Ob je t s à r e m e t t r e en dépô t à l 'un i té ». C e t t e p a r t i e 
d ressa i t la l iste des objets qu i furent r e t i r é s au r e q u é r a n t : 

« (...) c a r t e d ' i d e n t i t é [n"] D B 3 4 2 9 9 4 3 ; [ d e s c r i p t i o n i l l i s ible d e s a u t r e s d o c u m e n t s ] ; 

654 700 [ a n c i e n s ] z lo tys ( P L Z ) , m o n t r e d e m a r q u e Polyot [ en ] m é t a l d o r é ; p i s t o l e t à 

g a z l a c r y m o g è n e ; [ d e s c r i p t i o n i l l i s ible d e s a u t r e s o b j e t s ] ; c l é s ( d i x - h u i t ) ; p o r t e -

m o n n a i e ; v e s t e ; c h e m i s e ; p a n t a l o n ; c e i n t u r e ; c h a u s s u r e s . » 

12. La p a r t i e V., «Alcool saisi [sur la p e r s o n n e a d m i s e ] », ne c o n t e n a i t 
a u c u n e m e n t i o n . La p a r t i e VI. , « T r a i t e m e n t app l i qué d a n s l 'un i té de 
d e g r i s e m e n t » , é n u m é r a i t les m e s u r e s pouvan t ê t r e pr ises d a n s le cas 
d ' une p e r s o n n e en é t a t d ' éb r i é t é ( n o t a m m e n t l ' admin i s t r a t i on de 
m é d i c a m e n t s , un ba in d 'eau c h a u d e ou froide, l ' i so lement , des moyens de 
con t en t i on - c e i n t u r e ou camisole de force) et décr ivai t son c o m p o r t e m e n t . 
Le c o m p o r t e m e n t , l 'é ta t m e n t a l et phys ique du r e q u é r a n t furent qual if iés 
de « s a t i s f a i s a n t s » . D a n s la d e r n i è r e p a r t i e VII . , «Sor t i e d e l 'un i té de 
d e g r i s e m e n t » , il é ta i t m e n t i o n n é q u ' a p r è s six h e u r e s et d e m i e , le 
m é d e c i n avai t j u g é l ' in té ressé « s o b r e » et l 'avait l ibéré à 19 h 15. U n e 
note m a n u s c r i t e ind iqua i t q u e le r e q u é r a n t avai t refusé de s igner la fiche. 

13. Le 10 ma i 1994, le r e q u é r a n t d e m a n d a au p r o c u r e u r p rès le 
t r i buna l de d is t r ic t (Prokurator Rejonowy) de Cracovie d ' e n g a g e r des 
pou r su i t e s p é n a l e s con t r e les policiers qui l ' ava ient a r r ê t é le 5 m a i 1994 
et con t r e le p e r s o n n e l de l ' un i té de d e g r i s e m e n t de Cracovie . Il p r é t e n d i t 
q u e les policiers l ' avaient b a t t u et se p la igni t du c o m p o r t e m e n t du 
p e r s o n n e l de l ' un i t é . 

14. Le 29 ma i 1994, le r e q u é r a n t poursuiv i t le T r é s o r publ ic en 
d o m m a g e s - i n t é r ê t s devan t le t r i b u n a l r ég iona l (Sçd Wojeuiôdzki) de 
Cracovie « p o u r voies de fait pa r des a g e n t s de l 'Eta t le 5 m a i 1994 et vol 
de b iens p e r s o n n e l s » . Le t r i b u n a l requal i f ia c e t t e d e m a n d e en ac t ion e n 
r é p a r a t i o n pour a r r e s t a t i o n m a n i f e s t e m e n t injustif iée, en ve r tu de 
l 'ar t icle 487 du code de p r o c é d u r e péna l e . 
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15. Le 28 n o v e m b r e 1994, le t r i buna l rég iona l de Cracovie d é b o u t a 
l ' in té ressé , e s t i m a n t q u e son a r r e s t a t i o n le 5 ma i 1994 é ta i t jus t i f iée . 
C e t t e décis ion se lit a insi : 

« E u é g a r d à la d é p o s i t i o n [du r e q u é r a n t ] , a u x i n f o r m a t i o n s é c r i t e s f o u r n i e s p a r le 

X I F c o m m i s s a r i a t e t a u x [ é l é m e n t s ] d u d o s s i e r n° 2 D S 1842 /94 d u p r o c u r e u r p r è s le 

t r i b u n a l de d i s t r i c t de C r a c o v i e , c ' e s t - à - d i r e le f o r m u l a i r e d e d é t e n t i o n (...) n" 0 0 6 1 0 7 

c o n t e n a n t la d e m a n d e d ' a d m i s s i o n , n o u s e s t i m o n s q u e le 5 m a i 1994, [le r e q u é r a n t ] , 

sous l ' e m p r i s e d e l ' a lcool , a t r o u b l é l ' o r d r e p u b l i c [Zaklôcil porzçdek publiczny] d a n s le 

b u r e a u d e p o s t e n° 30 (...) d e C r a c o v i e . L a po l i ce es t i n t e r v e n u e à la d e m a n d e d e s 

p o s t i e r s . E t a n t d o n n é q u e l ' i n t é r e s s é s e n t a i t l ' a l coo l , il a é t é c o n d u i t à l ' u n i t é d e 

d é g r i s e m e n t où l 'on a é t a b l i , a p r è s u n e x a m e n m é d i c a l , q u ' i l é t a i t d a n s u n « é t a t 

d ' é b r i é t é m o d é r é e » et où o n l 'a d o n c a d m i s . 

L e s fa i t s s u s m e n t i o n n é s i n d i q u e n t q u e l ' a r r e s t a t i o n [du r e q u é r a n t ] é t a i t l é g i t i m e . 

D è s lo r s , r i e n n e j u s t i f i e d e lui a c c o r d e r r é p a r a t i o n a u t i t r e d e s d i s p o s i t i o n s d u 

c h a p i t r e 50 d u c o d e de p r o c é d u r e p é n a l e . » 

16. Le 1 e r d é c e m b r e 1994, le p r o c u r e u r de dis t r ic t de Cracovie-
Srôdmiesc ie ouvri t u n e e n q u ê t e pour voies de fait, vol et a t t e i n t e aux 
dro i t s du r e q u é r a n t à la su i te de la p l a in t e déposée p a r celui-ci le 10 m a i 
1994. 

17. Le 5 d é c e m b r e 1994, le r e q u é r a n t in te r j e t a appe l de la décision 
r e n d u e le 28 n o v e m b r e 1994 p a r le t r i b u n a l rég iona l de Cracovie , faisant 
valoir qu 'e l l e ne se fondai t sur a u c u n e p r e u v e t ang ib le , mais u n i q u e m e n t 
sur les dépos i t ions des pol iciers . Il déc l a r a é g a l e m e n t q u e des policiers 
l ' ava ien t ag res sé et q u e ses effets pe r sonne l s ava ien t é té volés. Il invoqua 
les ar t ic les 3, 6 § 1 et 8 de la Conven t ion . 

18. Le 25 j a n v i e r 1995, la cour d ' appe l (Sqd Apelacyjny) de Cracovie le 
d é b o u t a . Elle mot iva ainsi son a r r ê t : 

« L ' a p p e l d u [ r e q u é r a n t ] n ' e s t p a s j u s t i f i é . C o n t r a i r e m e n t à ce q u ' i l p r é t e n d , à la d a t e 

d e s f a i t s , c ' e s t - à - d i r e le 5 m a i 1994, [il] s e t r o u v a i t sous l ' e m p r i s e d e l ' a l c o o l ; il a é t é 

d é c r i t c o m m e é t a n t d a n s u n « é t a t d ' é b r i é t é m o d é r é e » . A l o r s q u ' i l se t r o u v a i t d a n s ce t 

é t a t , il s ' es t r e n d u a u b u r e a u d e p o s t e n° 3 0 , où il a t r o u b l é l ' o r d r e p u b l i c . L e s p o s t i e r s o n t 

a p p e l é la po l i ce (...) [ C o n s t a t a n t q u e l ' i n t é r e s s é s e n t a i t l ' a lcool , [ l ]es p o l i c i e r s l 'ont 

c o n d u i t à l ' u n i t é de d é g r i s e m e n t . L ' e x a m e n [ m é d i c a l ] a r é v é l é q u ' i l é t a i t d a n s u n « é t a t 

d ' é b r i é t é m o d é r é e » et il a é t é d é t e n u j u s q u ' à son d é g r i s e m e n t . L ' i n t é r e s s é a r e f u s é de se 

s o u m e t t r e à u n a l c o o t e s t . 

L e s [effets p e r s o n n e l s d u r e q u é r a n t ] o n t é t é r e m i s e n d é p ô t à l ' u n i t é , en p r é s e n c e d e s 

po l i c i e r s . (...) A c e t é g a r d , il y a l ieu de p r é c i s e r q u e ceux-c i n ' o n t p a s volé l ' i n t é r e s s é . 

L e u r i n t e r v e n t i o n et le p l a c e m e n t d e ce d e r n i e r d a n s l ' u n i t é de d é g r i s e m e n t é t a i e n t 

j u s t i f i é s . 

[ N o u s ] n e p o u v o n s d o n c p a s p a r t a g e r le p o i n t de v u e [du r e q u é r a n t ] q u i e s t i m e q u e 

les p o l i c i e r s o n t c o m m i s u n vol et q u e son a r r e s t a t i o n et s o n a d m i s s i o n d a n s l ' u n i t é de 

d é g r i s e m e n t n ' é t a i e n t p a s f o n d é e s . » 

19. Le 28 février 1995, le p r o c u r e u r de dis t r ic t de Cracovie-
Srôdmiesc ie déc ida de clore l ' e n q u ê t e ouve r t e à la d e m a n d e du r e q u é r a n t . 
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Toutefo is , le 1 e r d é c e m b r e 1995, le p r o c u r e u r rég iona l (Prokurator 
Wojewôdzki) de Cracov ie , sur r ecour s du r e q u é r a n t , a n n u l a ce t t e décis ion 
et o r d o n n a un c o m p l é m e n t d ' e n q u ê t e . 

20. Le 19 février 1996, un a g e n t de la police de Cracov ie -Grzegôrzk i 
recuei l l i t la dépos i t ion de W.K. , t é m o i n des é v é n e m e n t s su rvenus le 
5 m a i 1994 au b u r e a u de pos te . Le pas sage p e r t i n e n t de ce t t e dépos i t ion 
se lit a insi : 

« J e c o n n a i s [le r e q u é r a n t ] d e p u i s 1969, m a i s n o u s n ' a v o n s p a s de c o n t a c t s r é g u l i e r s et 

n o u s n e n o u s v o y o n s p a s s o u v e n t . Il y a u n a n e n v i r o n , à u n e d a t e q u e j e n e p e u x [p lus ] 

p r é c i s e r , j ' a i r e n c o n t r é [le r e q u é r a n t ] à N o w a H u t a [ u n d i s t r i c t d e C r a c o v i e ] . N o u s n o u s 

s o m m e s r e n d u s e n s e m b l e c h e z u n o p t i c i e n , p u i s a u b u r e a u d e p o s t e . Il ne m ' a v a i t p a s d i t 

p o u r q u o i il a l l a i t à la p o s t e . Il ava i t s o n c h i e n a v e c lu i . L e s c h i e n s é t a n t i n t e r d i t s à la 

p o s t e , j e su i s r e s t é d a n s la r u e , [à la d e m a n d e d u r e q u é r a n t ] , p o u r t e n i r s o n c h i e n e n 

l a i s s e . [Le r e q u é r a n t ] est e n t r é d a n s le b â t i m e n t . P e u a p r è s , il e n e s t r e s s o r t i , a g i t é , e n 

m e d i s a n t q u e s e s b o î t e s p o s t a l e s n ' a v a i e n t p a s é t é f e r m é e s à clé [ p a r les p o s t i e r s ] ou 

q u ' e l l e s a v a i e n t é t é c a s s é e s . Il e s t r e t o u r n é s u r - l e - c h a m p à la p o s t e . P a r c u r i o s i t é , j e l 'a i 

suivi a v e c le c h i e n . A u s s i t ô t a p r è s , d e u x po l i c i e r s s o n t e n t r é s d a n s le b â t i m e n t et o n t 

a b o r d é [le r e q u é r a n t ] q u i m ' a d e m a n d é d e s o r t i r a v e c le c h i e n . A u m ê m e m o m e n t , u n 

d e s po l i c i e r s s ' e s t a p p r o c h é d e m o i p o u r v é r i f i e r m o n i d e n t i t é . J ' a i e n s u i t e q u i t t é le 

b u r e a u de p o s t e . A l o r s q u e j ' é t a i s d a n s la r u e , j ' a i vu les p o l i c i e r s s o r t i r avec [le 

r e q u é r a n t ] , ils l ' on t fait m o n t e r d a n s la v o i t u r e de po l i ce e t s o n t p a r t i s . A m o n av is , [le 

r e q u é r a n t ] a g a r d é s o n c a l m e d u r a n t t o u t l ' i n c i d e n t ; j e n e c o m p r e n d s d o n c p a s p o u r q u o i 

la po l ice l 'a e m m e n é . J e n ' a i p a s vu les po l i c i e r s le f r a p p e r a l o r s q u ' i l s l ' e s c o r t a i e n t . Ils le 

t e n a i e n t p a r les b r a s . J e n e m e r a p p e l l e p a s si [le r e q u é r a n t ] a d i t a u x p o l i c i e r s q u e le 

c h i e n q u e j e t e n a i s e n l a i s se é t a i t le s i e n . (...) » 

21 . Le 26 février 1996, la police de Cracov ie -Grzegôrzk i déc ida de clore 
l ' e n q u ê t e , e s t i m a n t q u ' a u c u n e inf rac t ion n 'ava i t é té c o m m i s e . Le pas sage 
p e r t i n e n t des moti fs de ce t t e décision est ainsi libellé : 

« E n c o n s é q u e n c e , les po l i c i e r s [qu i son t i n t e r v e n u s lors d e l ' i n c i d e n t d u 5 m a i 1994] 

o n t é t é e n t e n d u s . I ls o n t d é c l a r é q u e l ' i n t é r e s s é a v a i t é t é c o n d u i t à l ' u n i t é d e 

d é g r i s e m e n t de [ C r a c o v i e ] p a r c e q u ' i l a v a i t fa i t u n e s c l a n d r e e t é t a i t e n é t a t d ' é b r i é t é . 

I ls n e l 'on t p a s f r a p p é ; ils l ' on t s i m p l e m e n t p r i s p a r les b r a s l o r s q u ' i l s l ' on t e m m e n é et 

i n s t a l l é d a n s u n e v o i t u r e d e p a t r o u i l l e . Ils o n t i n d i q u é q u e [le r e q u é r a n t ] n ' a v a i t p a s d e 

c h i e n a v e c lui e t q u e d a n s le b u r e a u d e p o s t e , il y ava i t u n h o m m e , à s avo i r W . K . , q u i 

t e n a i t u n c h i e n [en l a i s s e ] . T o u t e f o i s , p e r s o n n e ne s a v a i t q u e ce c h i e n a p p a r t e n a i t a u 

[ r e q u é r a n t ] . (...) U n m é d e c i n d e l ' u n i t é d e d é g r i s e m e n t [de C r a c o v i e ] a c o n f i r m é q u e 

l ' i n t é r e s s é é t a i t e n é t a t d ' é b r i é t é . (...) » 

C e t t e décis ion fut conf i rmée p a r le p r o c u r e u r de d is t r ic t de Cracovie-
Srôdmiesc ie le 27 février 1996. 

22. Le 5 m a r s 1996, ap rès avoir é té in formé des motifs de la décis ion 
s u s m e n t i o n n é e , W.K. fit u n e déc l a r a t i on d e v a n t n o t a i r e . Le passage 
p e r t i n e n t de ce t t e déc l a ra t ion est ainsi l ibe l lé : 

« J e s o u s s i g n é W . K . d é c l a r e d e v a n t n o t a i r e q u ' a p r è s avo i r p r i s c o n n a i s s a n c e [de la 

d é c i s i o n d e c l o r e l ' e n q u ê t e ] , j e c o n t e s t e la d e s c r i p t i o n [ d o n n é e d a n s c e t t e d é c i s i o n ] d e s 

é v é n e m e n t s d o n t j ' a i é t é t é m o i n . 
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L o r s q u ' o n a r e c u e i l l i m a d é p o s i t i o n , j ' a i f e r m e m e n t d é m e n t i l ' i n s i n u a t i o n s e lon 

l a q u e l l e [le r e q u é r a n t ] é t a i t i v r e ; (...) j ' a i p a s s é u n e h e u r e avec lui a v a n t l ' i n c i d e n t et j e 

[ c o n t i n u e ] d ' e x c l u r e t o t a l e m e n t c e t t e p o s s i b i l i t é . 

[Le r e q u é r a n t ] n ' a p a s fait d ' e s c l a n d r e a u b u r e a u d e p o s t e ; il a é levé la voix s i m p l e m e n t 

p o u r se fa i re e n t e n d r e d a n s le t u m u l t e c a u s é p a r le g r a n d n o m b r e de c l i en t s (...) p r è s d e d e u x 

c e n t s p e r s o n n e s f a i sa i en t la q u e u e e n m ê m e t e m p s a u x g u i c h e t s . (...) Il a d e m a n d é t r è s h a u t 

à p a r l e r a u r e c e v e u r p o u r o b t e n i r d e s e x p l i c a t i o n s su r le fait q u e ses b o î t e s p o s t a l e s n ' é t a i e n t 

p a s f e r m é e s (...) e t [ p o u r q u o i ] l ' une d ' e n t r e e l les é t a i t c a s s é e . (...) L e c h i e n est r e s t é à 

l ' e x t é r i e u r e n r a i s o n de la foule qu ' i l y avai t d a n s le b â t i m e n t ; il n ' a d o n c p a s p u se t r o u v e r 

à l ' i n t é r i e u r (...) c o m m e l 'ont p r é t e n d u les p o l i c i e r s ; ils ont [ s i m p l e m e n t ] m e n t i . L e r e c e v e u r 

n ' e s t p a s v e n u vo i r [le r e q u é r a n t ] ; e n r e v a n c h e , des po l ic ie r s s o n t a r r i v é s et n o u s on t 

d e m a n d é nos c a r t e s d ' i d e n t i t é . J e l e u r ai p r é s e n t é la m i e n n e e t [le r e q u é r a n t ] l e u r a 

c a l m e m e n t r e m i s la s i e n n e . Ils on t vérif ié n o t r e i d e n t i t é et p r i s d e s n o t e s . E n vér i f ian t 

l ' i d e n t i t é [du r e q u é r a n t ] , ils o n t d û c o n s t a t e r qu ' i l é t a i t h a n d i c a p é [c ' e s t -à -d i re q u e son 

a c u i t é v isue l le é t a i t f o r t e m e n t d i m i n u é e ] (...). Ils m ' o n t r e n d u m a c a r t e d ' i d e n t i t é m a i s on t 

e m m e n é [le r e q u é r a n t ] d a n s u n e v o i t u r e d e p a t r o u i l l e . A u m o m e n t d e son a r r e s t a t i o n , 

[le r e q u é r a n t ] é t a i t c a l m e ; il a s i m p l e m e n t d e m a n d é a u x pol ic ie rs d e lui p e r m e t t r e 

d ' e m m e n e r son c h i e n ou d e ve i l le r [à ce q u e q u e l q u ' u n d ' a u t r e l ' e m m e n â t ] . J ' a i é t é t é m o i n 

de ces é v é n e m e n t s . Ils n ' o n t p a s r é p o n d u à s a d e m a n d e et son t p a r t i s . (...) » 

23 . Le 5 avril 1996, le p r o c u r e u r de dis t r ic t de Cracovie-Srôdmiesc ie 
rouvr i t d'office l ' e n q u ê t e c o n c e r n a n t les é v é n e m e n t s du 5 m a i 1994, mais 
déc ida à nouveau de la clore le 23 ma i 1996, e s t i m a n t q u ' a u c u n e infract ion 
n ' ava i t é té c o m m i s e . 

IL LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

A. A r r e s t a t i o n d e s p e r s o n n e s e n é t a t d ' é b r i é t é e n v e r t u d e la lo i 
d u 26 o c t o b r e 1982 s u r l ' é d u c a t i o n à la s o b r i é t é e t la lu t te 
c o n t r e l ' a l c o o l i s m e 

24. La loi du 26 octobre 1982 sur l 'éducat ion à la sobriété et la lu t te contre 
l 'alcoolisme (Ustawa o wychowaniu w trzezwos'ci iprzeciwdzidaniu alkoholizmowi -
«la loi d u 26 octobre 1982») énonce les mesu re s pouvant ê t re appl iquées à 
deux catégories de p e r s o n n e s : les «a lcool iques» et les «pe r sonnes en é ta t 
d ' éb r i é t é» . Les articles 21 à 38 por t en t sur le t r a i t e m e n t volontaire ou 
obligatoire des «alcool iques», et les art icles 39 et 40 ind iquent les mesures 
pouvant ê t re imposées aux « personnes en é ta t d 'ébr ié té ». 

25. C o n f o r m é m e n t à l 'ar t ic le 39 de la loi, des u n i t é s de d é g r i s e m e n t 
sont c réées et g é r é e s p a r les mun ic ipa l i t é s de plus de 50 000 h a b i t a n t s . 

26. Le pas sage p e r t i n e n t de l 'ar t ic le 40 de la loi (dans sa version 
appl icable à l ' époque des faits) d isposai t : 

« 1. T o u t e p e r s o n n e e n é t a t d ' é b r i é t é q u i se c o m p o r t e d e m a n i è r e o u t r a g e a n t e d a n s 

u n l i eu p u b l i c ou u n l ieu d e t r a v a i l , o u q u i m e t e n p é r i l sa vie ou sa s a n t é ou ce l les 

d ' a u t r u i , p e u t ê t r e c o n d u i t e d a n s u n e u n i t é d e d é g r i s e m e n t , u n é t a b l i s s e m e n t d e s a n t é 

p u b l i q u e ou à s o n d o m i c i l e . 
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2. A d é f a u t d ' u n i t é de d é g r i s e m e n t , u n e t e l l e p e r s o n n e p e u t ê t r e e m m e n é e a u [pos t e 
de p o l i c e ] . 

3 . U n e p e r s o n n e [en é t a t d ' é b r i é t é ] q u i e s t c o n d u i t e d a n s u n e u n i t é d e d é g r i s e m e n t 

ou a u [ p o s t e d e po l ice] do i t y r e s t e r j u s q u ' à ce q u ' e l l e soi t d é g r i s é e ; t o u t e f o i s e l le n e p e u t 

ê t r e r e t e n u e p e n d a n t p l u s de v i n g t - q u a t r e h e u r e s . (...) 

4 . L o r s q u ' i l e s t j u s t i f i é d ' e n g a g e r u n e p r o c é d u r e [ c o n t r e u n e p e r s o n n e e n é t a t 

d ' é b r i é t é ] e n v u e d e [lui f a i r e s u i v r e ] u n t r a i t e m e n t o b l i g a t o i r e [de d é s i n t o x i c a t i o n 

a l c o o l i q u e ] , [les a u t o r i t é s c o n c e r n é e s ] e n a v i s e n t i m m é d i a t e m e n t la c o m m i s s i o n 

c o m p é t e n t e de l u t t e c o n t r e l ' a l c o o l i s m e . (...) » 

27. U n e p e r s o n n e a p p r é h e n d é e et condu i t e ensu i t e d a n s une un i t é de 
d é g r i s e m e n t en ve r tu de l 'ar t icle 40 de la loi n 'es t pas en droi t d ' e n g a g e r 
u n e p r o c é d u r e p o u r c o n t e s t e r la légal i té de sa pr iva t ion de l iber té p u i s q u e , 
selon l 'ar t icle 206 du code de p r o c é d u r e p é n a l e , seule une p e r s o n n e 
a r r ê t é e au mot i f qu 'e l l e est soupçonnée d 'avoir c o m m i s u n e infract ion 
p e u t i n t e r j e t e r appe l de la décis ion de l ' a r r ê t e r (voir l ' a r r ê t du 12 février 
1992 de la C o u r s u p r ê m e (I K Z P 43/91) s i égean t en collège de sept j u g e s , 
O S N K W 1992/5-6/32). 

28. Des disposi t ions dé ta i l l ées c o n c e r n a n t la d é t e n t i o n d a n s les un i tés 
de d é g r i s e m e n t é t a i e n t énoncées d a n s l ' o r d o n n a n c e du 7 ma i 1983 du 
m i n i s t r e de l 'Admin i s t r a t i on , de l 'Economie n a t i o n a l e et de la P r o t e c t i o n 
de l ' e n v i r o n n e m e n t ( ab rogée p a r u n e o r d o n n a n c e d u m i n i s t r e de la San té 
et de la P r o t e c t i o n sociale du 23 octobre 1996), qu i régissa i t l ' admiss ion 
des p e r s o n n e s en é t a t d ' éb r i é t é d a n s des un i t é s de d é g r i s e m e n t , 
l ' o rgan i sa t ion de ces u n i t é s , les soins qu i y é t a i en t d i spensés , et les frais 
de t r a n s p o r t et de d é t e n t i o n d a n s les un i t é s ou aux pos tes de police. 

29. L 'a r t i c le 9 de l ' o rdonnance (tel q u ' e n v igueur à l ' époque des faits) 
d isposai t : 

« 1. U n e p e r s o n n e c o n d u i t e d a n s u n e u n i t é d e d é g r i s e m e n t do i t ê t r e a u s s i t ô t s o u m i s e 

à u n e x a m e n m é d i c a l . 

2. A p r è s l ' e x a m e n m é d i c a l , un m é d e c i n d é t e r m i n e si la p e r s o n n e do i t ê t r e a d m i s e 

d a n s u n e u n i t é de d é g r i s e m e n t (...) à l ' h ô p i t a l ou d a n s u n a u t r e é t a b l i s s e m e n t m é d i c a l 

(...), ou d é c i d e , en l ' a b s e n c e d e s y m p t ô m e s d ' é b r i é t é , q u e le p l a c e m e n t d a n s u n e u n i t é de 

d é g r i s e m e n t n e se j u s t i f i e p a s . » 

30. A u c u n e dispos i t ion n 'obl igea i t les a u t o r i t é s à p r o c é d e r à des t es t s 
s u p p l é m e n t a i r e s (analyse de s ang ou a lcootes t p a r e x e m p l e ) pour vérifier 
si u n e p e r s o n n e é ta i t ou n o n en é t a t d ' éb r i é t é . Le p a s s a g e p e r t i n e n t de 
l 'a r t ic le 16 de l ' o rdonnance se lisait a i n s i : 

« U n a l c o o t e s t es t e f f ec tué à la d e m a n d e d e la p e r s o n n e e n é t a t d ' é b r i é t é (...) » 

3 1 . Selon l 'ar t icle 21 de l ' o r d o n n a n c e , une p e r s o n n e admise d a n s u n e 
un i t é de d é g r i s e m e n t devai t paye r les frais de t r a n s p o r t et d ' h é b e r g e m e n t 
qu i é t a i e n t e s t imés r e s p e c t i v e m e n t à 20 % et 4 % du sa la i re m e n s u e l 
moyen d a n s le s e c t e u r publ ic . Si l ' in té ressé n ' é t a i t pas en m e s u r e de 
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payer , l ' un i té de d é g r i s e m e n t pouvai t s ' a ssurer , en v e r t u de l 'ar t ic le 22, u n 
privi lège sur ses b iens . 

B. N o t i o n d e « t r o u b l e d e l 'ordre p u b l i c » 

32. Le t roub le de l 'ordre publ ic (zaklocenie porzçdku publicznego) é ta i t à 
l ' époque des faits u n e infract ion m i n e u r e r é p r i m é e p a r l 'ar t icle 51 du code 
des infract ions a d m i n i s t r a t i v e s . D a n s sa vers ion appl icable a lors , le 
pas sage p e r t i n e n t de ce t t e d isposi t ion é ta i t ainsi libellé : 

« 1. Q u i c o n q u e t r o u b l e la pa ix p u b l i q u e ou l ' o r d r e pub l i c , ou le r e p o s n o c t u r n e d ' u n 

[ c i toyen] p a r d e s cr is ou p a r un c o m p o r t e m e n t b r u y a n t , m e n a ç a n t ou i n d i s c i p l i n é à u n 

a u t r e t i t r e , ou se c o m p o r t e d e m a n i è r e o u t r a g e a n t e d a n s u n l ieu p u b l i c , s e r a p u n i d ' u n 

e m p r i s o n n e m e n t d e d e u x m o i s a u m a x i m u m ou d ' u n e a m e n d e de [100 0 0 0 à] 1 5 0 0 0 0 0 

z lo tys ( P L Z ) (...) 

2 . Si l ' i n t é r e s s é m a n i f e s t e u n c o m p o r t e m e n t r e v ê t a n t u n c a r a c t è r e d e v a n d a l i s m e ou 

s'il es t e n é t a t d ' é b r i é t é , il s e r a p u n i d ' u n e m p r i s o n n e m e n t [de t r o i s m o i s a u m a x i m u m ] 

(...) ou d ' u n e a m e n d e [de 1 0 0 0 0 0 à 5 0 0 0 0 0 0 P L Z ] . . . 

III. T R A V A U X P R É P A R A T O I R E S DE L 'ARTICLE 5 § 1 DE LA 
C O N V E N T I O N 

33 . Le 8 s e p t e m b r e 1949, l 'Assemblée Consu l t a t i ve du Conse i l de 
l 'Europe a d o p t a la R e c o m m a n d a t i o n 38. Le t e x t e du projet de disposi t ion 
du fu tur ar t ic le 5 é ta i t c o n t e n u d a n s l 'ar t icle 2 et se lisait ainsi : 

« D a n s la C o n v e n t i o n , les E t a t s m e m b r e s s ' e n g a g e r o n t à a s s u r e r à t o u t e p e r s o n n e 

r é s i d a n t s u r l e u r t e r r i t o i r e : 

1) L a s û r e t é de sa p e r s o n n e , c o n f o r m é m e n t a u x a r t i c l e s 3 , 5 e t 8 d e la D é c l a r a t i o n 

d e s N a t i o n s u n i e s ; 

(...) 

3) L ' i m m u n i t é c o n t r e t o u t e a r r e s t a t i o n , d é t e n t i o n , exi l e t a u t r e s m e s u r e s 

a r b i t r a i r e s , c o n f o r m é m e n t a u x a r t i c l e s 9, 10 e t 11 d e la D é c l a r a t i o n d e s N a t i o n s u n i e s 

( • • • ) » 

34. Le 4 février 1950, M. Sa lén (Suède) p r é s e n t a l ' a m e n d e m e n t 
su ivan t à l 'ar t icle 2 § 3 tel qu ' i l figurait d a n s la R e c o m m a n d a t i o n 3 8 : 

« A r t i c l e 2 § 3 : a j o u t e r à la fin : 

« C e t t e d i s p o s i t i o n n ' e x c l u t p a s le d r o i t de p r e n d r e d e s m e s u r e s n é c e s s a i r e s a u x 

fins d e c o m b a t t r e le v a g a b o n d a g e e t l ' a l coo l i sme ou d e fa i re r e s p e c t e r d e s 

o b l i g a t i o n s de p a y e r d e s a l l o c a t i o n s a l i m e n t a i r e s . » 

35 . Le 6 février 1950, M. Sa lén r e t i r a son a m e n d e m e n t : 

« à c o n d i t i o n q u e d a n s l ' e x p o s é d e s mo t i f s d u r a p p o r t d u C o m i t é d ' e x p e r t s il soi t 

c l a i r e m e n t é t a b l i : 
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«( . . . ) q u e le t e x t e d e l ' a r t i c l e 6 [à ce s t a d e , u n e c l a u s e g é n é r a l e a u t o r i s a n t la 

l i m i t a t i o n d e s d r o i t s e t l i b e r t é s g a r a n t i s , e n v u e d ' a s s u r e r la r e c o n n a i s s a n c e e t le 

r e s p e c t d e s d r o i t s e t l i b e r t é s d ' a u t r u i e t af in de s a t i s f a i r e a u x j u s t e s e x i g e n c e s d e la 

m o r a l e , d e l ' o r d r e et d e la s é c u r i t é p u b l i c s d a n s u n e s o c i é t é d é m o c r a t i q u e ] c o u v r e 

n o t a m m e n t le d r o i t d e s E t a t s d e p r e n d r e d e s m e s u r e s n é c e s s a i r e s a u x fins d e 

c o m b a t t r e le v a g a b o n d a g e e t l ' a l c o o l i s m e , ou d e fa i re r e s p e c t e r d e s o b l i g a t i o n s de 

p a y e r d e s a l l o c a t i o n s f a m i l i a l e s . » 

36. Le c o m m e n t a i r e su ivant sur l 'ar t icle 6 de l ' avant -proje t de 
Conven t i on fut a lors c o n s i g n é : 

« L e r e p r é s e n t a n t d e la S u è d e a d e m a n d é q u ' i l lui soi t d o n n é a c t e de ce q u e le t e x t e d e 

l ' a r t i c l e 6 c o u v r e n o t a m m e n t le d r o i t d e s E t a t s s i g n a t a i r e s d e p r e n d r e les m e s u r e s 

n é c e s s a i r e s a u x fins d e c o m b a t t r e le v a g a b o n d a g e et l ' a l c o o l i s m e [drunkenness d a n s la 

v e r s i o n a n g l a i s e ] , ou d e fa i re r e s p e c t e r d e s o b l i g a t i o n s d e p a y e r les a l l o c a t i o n s 

a l i m e n t a i r e s , ce q u i , s e lon le C o m i t é [ d ' e x p e r t s ] , n e s a u r a i t ê t r e d o u t e u x , d u m o m e n t 

qu ' i l s ' ag i t d e r e s t r i c t i o n s j u s t i f i é e s p a r d e s e x i g e n c e s d e la m o r a l e et d e l ' o r d r e p u b l i c . » 

37. Du 6 au 10 m a r s 1950, au cours de la d e u x i è m e session du C o m i t é 
d ' e x p e r t s , la d isposi t ion c o r r e s p o n d a n t à l ' ac tuel ar t ic le 5 § 1 de la 
Conven t i on fut e x a m i n é e et f i na l emen t r e fo rmu lée en proje t d ' a r t i c le 6. 
Le projet d 'a r t ic le 6 su ivan t fut p r é s e n t é : 

«1 . N u l ne p e u t ê t r e p r ivé de s a l i b e r t é sauf, s e l o n les vo ies l é g a l e s , d a n s les c a s 
s u i v a n t s : 

a ) s'il es t d é t e n u r é g u l i è r e m e n t a p r è s c o n d a m n a t i o n p a r u n t r i b u n a l c o m p é t e n t ; 

b) s'il a fait l 'objet d ' u n e a r r e s t a t i o n ou d ' u n e d é t e n t i o n r é g u l i è r e s p o u r i n s o u m i s s i o n 

à u n e o r d o n n a n c e r e n d u e , c o n f o r m é m e n t à la loi , p a r u n t r i b u n a l o u e n v u e de g a r a n t i r 

l ' e x é c u t i o n d ' u n e o b l i g a t i o n p r e s c r i t e p a r la loi ; 

c) s'il a é t é a r r ê t é e t d é t e n u e n v u e d ' ê t r e c o n d u i t d e v a n t l ' a u t o r i t é j u d i c i a i r e 

c o m p é t e n t e , l o r squ ' i l y a d e s r a i s o n s p l a u s i b l e s d e s o u p ç o n n e r q u ' i l a c o m m i s u n d é l i t , 

ou q u ' i l y a d e s m o t i f s r a i s o n n a b l e s d e c r o i r e à la n é c e s s i t é d e l ' e m p ê c h e r d e c o m m e t t r e 

u n e i n f r a c t i o n ou d e s ' en fu i r a p r è s l ' a c c o m p l i s s e m e n t d e ce l l e - c i ; 

d) s'il s ' ag i t d e la d é t e n t i o n r é g u l i è r e d ' u n m i n e u r , r é g u l i è r e m e n t d é c i d é e p o u r s a 
s u r v e i l l a n c e é d u c a t i v e ; 

e ) s'il s ' ag i t d e la d é t e n t i o n r é g u l i è r e d ' u n e p e r s o n n e s u s c e p t i b l e d e p r o p a g e r u n e 

m a l a d i e c o n t a g i e u s e , d ' u n a l i é n é , d ' u n a l c o o l i q u e , d ' u n t o x i c o m a n e ou d ' u n v a g a b o n d ; 

f) s'il s ' ag i t de l ' a r r e s t a t i o n o u d e la d é t e n t i o n r é g u l i è r e d ' u n i nd iv idu p o u r 

l ' e m p ê c h e r d e p é n é t r e r i r r é g u l i è r e m e n t d a n s le t e r r i t o i r e , o u c o n t r e l e q u e l u n e 

p r o c é d u r e d ' e x p u l s i o n ou d ' e x t r a d i t i o n es t e n c o u r s . » 

38 . A ce s t a d e , la vers ion angla ise de l ' a l inéa e) se lisait ainsi : 

« e) the lawful détention ojperSons for the prévention of the spreading of infections diseases, of 
persons of unsound mind, alcoholic or drug addicts or vagrants; » 

39. Enfin, le 3 n o v e m b r e 1950, ap r è s un d e r n i e r e x a m e n du t e x t e de la 
C o n v e n t i o n p a r le C o m i t é d ' e x p e r t s , le t e x t e ci-dessus devin t l ' ac tuel 
ar t ic le 5 § 1 de la C o n v e n t i o n ; les c h a n g e m e n t s a p p o r t é s pa r le C o m i t é 
furent qualif iés de «co r r ec t i ons de forme et de t r a d u c t i o n » . C 'es t à c e t t e 
occasion que , d a n s la vers ion ang la i se , le t e r m e «alcoholic» f igurant à 
l ' a l inéa e) fut r e m p l a c é p a r «alcoholics». 
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P R O C É D U R E D E V A N T LA C O M M I S S I O N 

40. M. Witold Li twa a saisi la C o m m i s s i o n le 6 aoû t 1994. Il a l léguai t la 
viola t ion de l 'ar t icle 5 § 1 de la C o n v e n t i o n , en ce q u e sa d é t e n t i o n à l 'uni té 
de d é g r i s e m e n t de Cracovie le 5 m a i 1994 a u r a i t é té i r r égu l i è re et 
a r b i t r a i r e . En o u t r e , il p r é t e n d a i t que le m ê m e j o u r , des policiers 
l ' avaient ag re s sé et f rappé en t e n t a n t de l ' a p p r é h e n d e r e t q u e , pa r la 
su i t e , le p e r s o n n e l de l ' un i té de d é g r i s e m e n t l 'avait t r a i t é de façon 
d é g r a d a n t e , ce qu i s 'analysai t en u n t r a i t e m e n t c o n t r a i r e à l 'ar t ic le 3 de 
la Conven t ion . Enfin, i nvoquan t l 'ar t icle 1 du Protocole n° 1, il a l léguai t 
q u ' à la sui te de son a r r e s t a t i o n et de sa d é t e n t i o n à l 'un i té de 
d é g r i s e m e n t , il avai t p e r d u ses effets pe r sonne l s e t son chien d ' aveugle . 

4 1 . Le 25 s e p t e m b r e 1997, la C o m m i s s i o n a déc la ré la r e q u ê t e 
(n° 26629/95) recevable p o u r a u t a n t qu 'e l l e concerna i t la ques t i on de la 
légal i té de la d é t e n t i o n de l ' in té ressé à l 'uni té de d é g r i s e m e n t de 
Cracovie , et l 'a déc l a r ée i r recevable p o u r le su rp lus . D a n s son r a p p o r t du 
4 d é c e m b r e 1998 (anc ien a r t ic le 31 d e la C o n v e n t i o n ) , elle e x p r i m e l'avis 
qu ' i l n 'y a pas eu viola t ion de l 'ar t ic le 5 § 1 d e la Conven t i on (vingt et une 
voix con t r e cinq) '. 

C O N C L U S I O N S P R É S E N T É E S À LA C O U R 

42. D a n s son m é m o i r e et à l ' audience t e n u e le 7 oc tobre 1999, le 
r e q u é r a n t a d e m a n d é à la C o u r de c o n s t a t e r qu ' i l avait é té i l l éga lement 
privé de sa l iber té et que l 'Eta t d é f e n d e u r avai t enf re in t l 'ar t ic le 5 § 1 de la 
Conven t i on . Il a é g a l e m e n t p r ié la C o u r de lui oc t royer u n e sat isfact ion 
é q u i t a b l e au t i t r e de l 'ar t icle 4 1 . 

43 . Le G o u v e r n e m e n t , q u a n t à lui, a invité la C o u r à conf i rmer l'avis 
de la C o m m i s s i o n selon leque l la d é t e n t i o n de l ' in té ressé re levai t de 
l ' a r t ic le 5 § 1 e) de la C o n v e n t i o n et à d i re qu ' i l n 'y avai t pas eu violat ion 
de ce t t e d isposi t ion. 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 1 DE LA 
C O N V E N T I O N 

44. Le r e q u é r a n t p r é t e n d q u e sa d é t e n t i o n à l 'uni té de d é g r i s e m e n t de 
Cracovie é ta i t i r r égu l i è re et a r b i t r a i r e . Selon lui, elle ne re levai t d ' a u c u n e 
des excep t ions à la règle de la l iber té individuel le é n u m é r é e s aux a l inéas 
a) à f) de l 'ar t icle 5 de la Conven t i on . En o u t r e , vu les c i r cons tances , sa 

1. Noie du greffe : le r a p p o r t es t d i s p o n i b l e a u gre f fe . 
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d é t e n t i o n n 'ava i t a u c u n e base légale a d é q u a t e en droi t polonais . Il a l lègue 
la violat ion de l 'ar t ic le 5 § 1 de la C o n v e n t i o n , ainsi libellé : 

« 1. T o u t e p e r s o n n e a d r o i t à la l i b e r t é et à la s û r e t é . N u l ne p e u t ê t r e p r i v é d e sa 

l i b e r t é , s a u f d a n s les cas s u i v a n t s et s e l o n les vo ies l é g a l e s : 

a ) s'il es t d é t e n u r é g u l i è r e m e n t a p r è s c o n d a m n a t i o n p a r un t r i b u n a l c o m p é t e n t ; 

b) s'il a fait l 'obje t d ' u n e a r r e s t a t i o n ou d ' u n e d é t e n t i o n r é g u l i è r e s p o u r i n s o u m i s s i o n 

à u n e o r d o n n a n c e r e n d u e , c o n f o r m é m e n t à la loi, p a r u n t r i b u n a l ou e n v u e d e g a r a n t i r 

l ' e x é c u t i o n d ' u n e o b l i g a t i o n p r e s c r i t e p a r la loi ; 

c) s'il a é t é a r r ê t é et d é t e n u e n v u e d ' ê t r e c o n d u i t d e v a n t l ' a u t o r i t é j u d i c i a i r e 

c o m p é t e n t e , l o r s q u ' i l y a d e s r a i s o n s p l a u s i b l e s d e s o u p ç o n n e r q u ' i l a c o m m i s u n e 

i n f r a c t i o n ou q u ' i l y a d e s m o t i f s r a i s o n n a b l e s de c r o i r e à la n é c e s s i t é d e l ' e m p ê c h e r de 

c o m m e t t r e u n e i n f r a c t i o n ou d e s ' en fu i r a p r è s l ' a c c o m p l i s s e m e n t d e ce l l e - c i ; 

d) s'il s ' ag i t d e la d é t e n t i o n r é g u l i è r e d ' u n m i n e u r , d é c i d é e p o u r son é d u c a t i o n 

s u r v e i l l é e ou d e s a d é t e n t i o n r é g u l i è r e , af in d e le t r a d u i r e d e v a n t l ' a u t o r i t é c o m p é t e n t e ; 

e) s'il s ' ag i t de la d é t e n t i o n r é g u l i è r e d ' u n e p e r s o n n e s u s c e p t i b l e d e p r o p a g e r u n e 

m a l a d i e c o n t a g i e u s e , d ' u n a l i é n é , d ' u n a l c o o l i q u e , d ' u n t o x i c o m a n e ou d ' u n v a g a b o n d ; 

f) s'il s ' ag i t d e l ' a r r e s t a t i o n ou de la d é t e n t i o n r é g u l i è r e s d ' u n e p e r s o n n e p o u r 

l ' e m p ê c h e r de p é n é t r e r i r r é g u l i è r e m e n t d a n s le t e r r i t o i r e , ou c o n t r e l a q u e l l e u n e 

p r o c é d u r e d ' e x p u l s i o n ou d ' e x t r a d i t i o n e s t e n c o u r s . » 

45 . Le G o u v e r n e m e n t c o m b a t ce t t e t hèse . Souscr ivant à l 'avis e x p r i m é 
p a r la C o m m i s s i o n d a n s son r a p p o r t , il sou t i en t q u e le r e q u é r a n t a é té 
d é t e n u c o n f o r m é m e n t au dro i t polonais et aux exigences de l 'ar t ic le 5 
§ 1 e) de la C o n v e n t i o n , ce t t e d ispos i t ion a u t o r i s a n t la « d é t e n t i o n 
r égu l i è re (...) d 'un a lcool ique» . 

A. Sur le p o i n t d e savo ir s i l e r e q u é r a n t a é t é « pr ivé d e sa l i b e r t é » 

46. La C o u r e s t i m e , à l ' ins ta r de la C o m m i s s i o n , q u e la d é t e n t i o n du 
r e q u é r a n t à l 'uni té de d é g r i s e m e n t de Cracovie s 'analyse en une 
«pr iva t ion de l i be r t é» au sens d e l 'ar t ic le 5 § 1 de la Conven t ion , ce que 
les p a r t i e s ne c o n t e s t e n t pa s . 

B. Sur le p o i n t d e savo ir s i la p r i v a t i o n d e l i b e r t é s e j u s t i f i a i t au 
r e g a r d d e l 'un o u l 'autre d e s a l i n é a s a) à f) d e l 'art ic le 5 § 1 

1. Objet du litige 

47. Le r e q u é r a n t e s t i m e q u e sa d é t e n t i o n ne re levai t d ' a u c u n des 
motifs a u t o r i s a n t la p r iva t ion de l iber té é n u m é r é s au p a r a g r a p h e 1 de 
l 'ar t ic le 5. 
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48. Le G o u v e r n e m e n t souscri t à l 'avis de la C o m m i s s i o n selon lequel la 
d é t e n t i o n de l ' in té ressé se jus t i f ia i t sous l 'angle du p a r a g r a p h e 1 e) d e 
l 'ar t icle 5, qu i prévoi t la « d é t e n t i o n r égu l i è re (...) d ' un a lcoo l ique» . 

49. La C o u r r appe l l e q u e l 'ar t icle 5 § 1 de la Conven t i on r e n f e r m e une 
liste exhaus t ive des moti fs a u t o r i s a n t la p r iva t ion de l ibe r té . P a r 
c o n s é q u e n t , u n e pr iva t ion de l ibe r té n ' es t pas r égu l i è r e si elle ne relève 
pas de l 'un des motifs énoncés aux a l inéas a) à f) de l 'ar t ic le 5. Le fait 
q u ' u n mot i f soit appl icab le n ' e m p ê c h e toutefois pas n é c e s s a i r e m e n t 
q u ' u n a u t r e le soit a u s s i ; u n e pr iva t ion de l ibe r té p e u t , selon les 
c i r cons tances , se jus t i f i e r sous l 'angle de plus d 'un a l inéa (voir, p a r m i 
d ' a u t r e s , l ' a r rê t E rka lo c. Pays-Bas du 2 s e p t e m b r e 1998, Recueil des arrêts 
et décisions 1998-VI, p . 2477, § 5 0 ) . 

50. La C o u r c o n s t a t e q u e le G o u v e r n e m e n t s 'est b o r n é à invoquer 
l ' a l inéa e) pour jus t i f ie r la d é t e n t i o n d u r e q u é r a n t . Nul ne con te s t e donc 
q u e la pr iva t ion de l ibe r té l i t ig ieuse n ' e n t r a i t pas d a n s le c ad re des a l inéas 
a ) , b ) , c) , d) et f) de l 'ar t icle 5. La C o u r ne voit a u c u n e ra i son d ' en déc ider 
a u t r e m e n t . Elle doit donc r e c h e r c h e r si la d é t e n t i o n de l ' in té ressé se 
jus t i f ia i t ou non au r e g a r d de l ' a l inéa e) , c 'es t -à-di re si elle peu t passe r 
pour une forme de « d é t e n t i o n r égu l i è re d ' un (...) a l coo l ique» au sens d e 
ce t t e disposi t ion. 

2. Applicabilité de l'alinéa e) de l'article 5 § 1 au cas d'espèce 

5 1 . Les pa r t i e s e s t i m e n t q u e p o u r d é t e r m i n e r si l 'a l inéa e) de l 'art icle 5 
t rouve à s ' app l ique r en l ' espèce , il est essent ie l de définir le sens à d o n n e r 
à l ' express ion « d ' u n a lcoo l ique» («alcoholics» dans la vers ion ang la i se de la 
C o n v e n t i o n ) . 

52. Le r e q u é r a n t fait valoir que , d u poin t de vue méd ica l , il n ' a j a m a i s 
é té possible d 'a f f i rmer q u ' u n é t a t d ' éb r i é t é m o m e n t a n é é ta i t synonyme 
d'« a lcool isme ». P a r t a n t , il s o u t i e n t q u ' u n e « p e r s o n n e en é t a t d ' é b r i é t é » 
ne s au ra i t ê t r e ass imi lée à un «a lcoo l ique» , p u i s q u e ce d e r n i e r t e r m e -
d a n s son usage scient i f ique et c o u r a n t - dés igne une p e r s o n n e qui 
s ' adonne à l 'alcool et en est d é p e n d a n t e , et non u n e p e r s o n n e sous 
l ' influence t e m p o r a i r e de l 'alcool. 

53 . E n o u t r e , selon lui, il convient de d o n n e r u n e i n t e r p r é t a t i o n é t ro i t e 
aux t e r m e s de la C o n v e n t i o n , en pa r t i cu l i e r à ceux qu i on t t r a i t aux 
excep t ions au droi t à la l iber té individuel le . D a n s ce c o n t e x t e , il soul igne 
q u e tou t e a u t r e i n t e r p r é t a t i o n du t e r m e «a lcoo l ique» ne sera i t pas 
c o m p a t i b l e avec l 'objet de l 'ar t ic le 5 et le sens c o u r a n t de ce t e r m e . 

54. Le G o u v e r n e m e n t souscr i t au r é s u l t a t a u q u e l abou t i t l ' inter­
p r é t a t i o n du t e r m e «a l coo l i que» d o n n é e p a r la C o m m i s s i o n . En 
pa r t i cu l i e r , il r econna î t qu ' i l convient d ' e n t e n d r e ce t e r m e c o m m e visant 
non s e u l e m e n t les p e r s o n n e s qu i se t rouven t d a n s u n é t a t p sych ia t r ique 
défini de d é p e n d a n c e à l 'alcool ma i s auss i celles qu i sont occas ionnel le-
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m e n t en é t a t d ' éb r i é t é . Toute fo i s , il con t e s t e la façon don t la C o m m i s s i o n 
a i n t e r p r é t é ce t e r m e d a n s son r a p p o r t . 

55 . A cet é g a r d , le G o u v e r n e m e n t réfute f e r m e m e n t l'avis de la 
C o m m i s s i o n , fondé sur le p a r a g r a p h e 1 de l 'ar t ic le 31 de la C o n v e n t i o n de 
V i e n n e du 23 m a i 1969 sur le dro i t des t r a i t é s (« la Conven t i on de V i e n n e »), 
selon lequel le t e r m e «a l coo l ique» , tout c o m m e les a u t r e s t e r m e s d e 
l 'ar t ic le 5, doivent ê t r e i n t e r p r é t é s suivant l eur sens o r d i n a i r e . Selon le 
G o u v e r n e m e n t , il faut e n t e n d r e l ' express ion en ques t ion d a n s « u n sens 
p a r t i c u l i e r » , tel q u e m e n t i o n n é au p a r a g r a p h e 4 de l 'ar t ic le 31 de la 
C o n v e n t i o n de V i e n n e . P o u r lui, les E t a t s c o n t r a c t a n t s vou la ien t d o n n e r 
u n sens large - et donc pa r t i cu l i e r - au t e r m e «a l coo l ique» . Les t r a v a u x 
p r é p a r a t o i r e s de la Conven t i on i n d i q u e n t que la ratio legis de la « d é t e n t i o n 
r égu l i è re (...) d 'un a lcoo l ique» q u ' a u t o r i s e l 'ar t icle 5 é ta i t de «couv[ r i r ] le 
dro i t des E t a t s c o n t r a c t a n t s de p r e n d r e des m e s u r e s nécessa i res p o u r 
c o m b a t t r e (...) l 'a lcoolisme [drunkenness d a n s la vers ion angla ise] ». 

56. Le G o u v e r n e m e n t soul igne en ou t r e q u e s'il fallait e n t e n d r e le 
t e r m e «a lcoo l ique» d a n s un sens s t r ic t , c o u r a n t ou o rd ina i r e , 
l ' i n t e r p r é t a t i o n de l 'ar t ic le 5 § 1 e) a u r a i t des conséquences a b s u r d e s ou 
d é r a i s o n n a b l e s pu i sque la d é t e n t i o n d ' u n e tel le p e r s o n n e devra i t se fonder 
exc lus ivemen t sur la conna i s sance p réa l ab l e de la police q u e l ' individu en 
ques t i on est cons idé ré c o m m e alcool ique du point de vue méd ica l . P a r 
a i l leurs , u n e i n t e r p r é t a t i o n s t r i c te e n t r a î n e r a i t aussi des conséquences 
a b s u r d e s ou d é r a i s o n n a b l e s d a n s les cas où un alcool ique sera i t d é t e n u 
a lors qu ' i l se t rouve d a n s u n e « p é r i o d e de sob r i é t é» , pa r exemple au 
cours d ' u n e t h é r a p i e . P a r c o n s é q u e n t , u n e p e r s o n n e sobre , b ien q u ' u n 
d iagnos t ic d 'a lcool isme ait é té posé la c o n c e r n a n t , ne p o u r r a i t j a m a i s 
ê t r e d é t e n u e r é g u l i è r e m e n t au mot i f qu 'e l le a p p a r t i e n t à la ca tégor ie des 
«a lcoo l iques» . 

57. Pour é tab l i r le sens d u t e r m e «a l coo l ique» d a n s la C o n v e n t i o n , la 
C o u r s ' insp i re ra des a r t ic les 31 à 33 de la Conven t i on de V i e n n e du 
23 m a i 1969 su r le droi t des t r a i t é s , c o m m e elle l 'a souvent fait d a n s 
d ' a u t r e s affaires ex igean t u n e i n t e r p r é t a t i o n de la C o n v e n t i o n (voir, pa r 
e x e m p l e , les a r r ê t s J o h n s t o n et a u t r e s c. I r l a n d e du 18 d é c e m b r e 1986, 
sér ie A n" 112, p . 24, § § 5 1 et suiv., et L i thgow et a u t r e s c. R o y a u m e - U n i 
d u 8 j u i l l e t 1986, sér ie A n" 102, pp . 47-48, § 114 infine, et p . 49, § 117). 

58 . A cet éga rd , la C o u r r é i t è r e q u e , tel q u e le prévoi t la « règ le 
g é n é r a l e » d ' i n t e r p r é t a t i o n énoncée à l 'ar t ic le 31 de la Conven t i on de 
V i e n n e , le p rocessus d ' é t a b l i s s e m e n t du vér i t ab le sens des t e r m e s d ' un 
t r a i t é forme u n tou t , u n e o p é r a t i o n complexe . Lad i t e règ le , é t r o i t e m e n t 
i n t ég rée , place sur le m ê m e pied les divers é l é m e n t s q u ' é n u m è r e n t les 
q u a t r e p a r a g r a p h e s de l 'ar t ic le ( a r r ê t Go lde r c. R o y a u m e - U n i du 
21 février 1975, série A n" 18, p . 14, §§ 29-30). 

59. L 'o rd re d a n s leque l ces é l é m e n t s f igurent à l 'ar t ic le 31 de la 
C o n v e n t i o n de V i e n n e ind ique toutefois le d é r o u l e m e n t du processus 
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d ' i n t e r p r é t a t i o n du t r a i t é . Il faut tout d ' abord é tab l i r le sens o rd ina i r e à 
a t t r i b u e r aux t e r m e s du t r a i t é - d a n s leur con t ex t e et à la l u m i è r e de son 
objet et de son bu t , te l q u ' é n o n c é au p a r a g r a p h e 1 de l 'ar t icle 3 1 . Ce la vaut 
p a r t i c u l i è r e m e n t p o u r les d isposi t ions qu i , c o m m e l 'ar t ic le 5 § 1 de la 
Conven t ion , é n u m è r e n t des excep t ions à u n e règle g é n é r a l e et qu i , pour 
ce t t e ra i son m ê m e , ne p e u v e n t faire l 'objet d ' u n e i n t e r p r é t a t i o n large 
( a r r ê t s De Wi lde , O o m s et Ve r syp c. Be lg ique du 18 j u i n 1971, série A 
n" 12, pp . 37-38, § 68, et W i n t e r w e r p c. Pays-Bas du 24 oc tobre 1979, 
série A n" 33 , pp . 16-17, § 37) . 

60. La C o u r observe q u e d a n s l 'usage c o u r a n t le t e r m e «a lcoo l ique» 
dés igne u n e p e r s o n n e d é p e n d a n t e de l 'alcool. Pa r a i l leurs , d a n s l 'ar t icle 5 
§ 1 de la C o n v e n t i o n , ce t e r m e s ' insère d a n s u n con t ex t e visant p lus ieurs 
a u t r e s ca tégor ies d ' indiv idus , à savoir les p e r s o n n e s suscept ib les de 
p r o p a g e r une m a l a d i e con t ag i euse , les a l iénés , les t ox i comanes et les 
vagabonds . Il exis te un lien e n t r e ces ca tégor ies de pe r sonnes , en ce 
qu 'e l les p e u v e n t ê t r e pr ivées de leur l iber té p o u r ê t r e soumises à un 
t r a i t e m e n t médica l ou en ra ison de cons idé ra t ions d ic tées p a r la 
pol i t ique sociale, ou à la fois pour des motifs m é d i c a u x et sociaux. Il est 
donc l ég i t ime de d é d u i r e de ce con t ex t e q u e si la C o n v e n t i o n p e r m e t 
d ' abord de pr iver de leur l iber té les p e r s o n n e s visées au p a r a g r a p h e 1 e) 
de l 'ar t ic le 5, ce n ' es t pas p o u r le seul mo t i f qu ' i l faut les cons idére r 
c o m m e d a n g e r e u s e s pour la sécur i t é p u b l i q u e , mais aussi pa rce q u e leur 
p rop re i n t é r ê t peu t néces s i t e r l eur i n t e r n e m e n t ( a r r ê t G u z z a r d i c. I ta l ie 
d u 6 n o v e m b r e 1980, sér ie A n" 39, pp . 36-37, § 98 in fine). 

6 1 . C e t t e ratio legis i nd ique l ' i n t e r p r é t a t i o n à d o n n e r au t e r m e 
«a l coo l i que» à la l u m i è r e de l 'objet et du bu t de l 'ar t ic le 5 § 1 e) de la 
Conven t ion . Elle révèle que l 'objet et le bu t de ce t t e d isposi t ion ne 
s a u r a i e n t ê t r e i n t e r p r é t é s c o m m e a u t o r i s a n t s e u l e m e n t la d é t e n t i o n d 'un 
«a l coo l ique» d a n s le sens r e s t r e i n t d ' u n e p e r s o n n e d a n s u n é t a t c l in ique 
d'« a lcool isme ». La C o u r e s t ime que sous l ' angle de l 'ar t ic le 5 § 1 e) de la 
Conven t ion , les p e r s o n n e s don t la condu i t e et le c o m p o r t e m e n t sous 
l ' influence de l 'alcool c o n s t i t u e n t u n e m e n a c e p o u r l 'ordre publ ic ou pour 
e l l e s -mêmes , m ê m e si a u c u n d iagnos t i c d '«a lcoo l i sme » n ' a é t é posé les 
c o n c e r n a n t , peuven t ê t r e d é t e n u e s à des fins de p ro tec t ion du publ ic ou 
dans leur p rop re i n t é r ê t , p a r e x e m p l e leur s a n t é ou leur sécur i té 
pe r sonne l l e . 

62. Il ne faut pas en d é d u i r e q u e l 'ar t ic le 5 § 1 e) de la Conven t i on peut 
ê t r e i n t e r p r é t é c o m m e a u t o r i s a n t la d é t e n t i o n d ' un individu s i m p l e m e n t 
pa r ce qu ' i l c o n s o m m e de l 'alcool. Toutefo is , p o u r la C o u r , d a n s le t e x t e de 
l 'ar t ic le 5, r i en n ' i n d i q u e q u e c e t t e d ispos i t ion i n t e rd i t à u n E t a t de 
p r e n d r e ce t t e m e s u r e à l ' égard d ' un individu qu i abuse d 'alcool afin de 
r e s t r e i n d r e les effets néfas tes de sa c o n s o m m a t i o n pour l u i - m ê m e et 
pour la socié té , ou p o u r e m p ê c h e r un c o m p o r t e m e n t d a n g e r e u x ap rès 
l ' inges t ion d 'alcool . S u r ce po in t , la C o u r observe q u e l 'on ne saura i t 
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d o u t e r q u e la c o n s o m m a t i o n nocive d'alcool cons t i t ue un d a n g e r p o u r la 
société et q u ' u n individu en é t a t d ' éb r i é t é peu t r e p r é s e n t e r une m e n a c e 
pour l u i -même et p o u r a u t r u i , qu ' i l soit ou non d é p e n d a n t de l 'alcool. 

63 . En o u t r e , la C o u r e s t ime q u e les t r a v a u x p r é p a r a t o i r e s de la 
Conven t i on conf i rmen t le sens du t e r m e «a l coo l ique» ( p a r a g r a p h e s 33 à 
39 c i -dessus) . A cet éga rd , elle observe qu ' i l est no té d a n s le c o m m e n t a i r e 
sur l ' avant -pro je t de Conven t i on q u e le t ex t e de la d isposi t ion p e r t i n e n t e 
couvre le droi t des E t a t s s igna t a i r e s de p r e n d r e des m e s u r e s pour 
c o m b a t t r e le v a g a b o n d a g e et l 'a lcoolisme (drunkenness d a n s la vers ion 
ang la i se ) , et q u e le C o m i t é d ' e x p e r t s n ' a émis a u c u n d o u t e à cet éga rd 
« d u m o m e n t qu ' i l s 'agi [ssai t ] de res t r i c t ions jus t i f iées pa r des ex igences 
de la m o r a l e et de l 'ordre pub l ic» . 

64. P a r t a n t , la C o u r conclut q u e la d é t e n t i o n du r e q u é r a n t re lève du 
c h a m p d ' app l ica t ion de l 'ar t ic le 5 § 1 e) de la Conven t ion . 

C. La d é t e n t i o n l i t i g i e u s e é t a i t - e l l e « r é g u l i è r e » e t d é p o u r v u e 
d 'arb i tra ire ? 

65. Le r e q u é r a n t a l lègue en p r e m i e r lieu q u e la police n 'ava i t a u c u n e 
ra ison de l ' a r r ê t e r pu isqu ' i l n ' é t a i t pas en é t a t d ' éb r i é t é et s 'é ta i t m o n t r é 
ca lme - avan t , p e n d a n t et ap r è s son a r r e s t a t i o n . C o m m e devan t la 
C o m m i s s i o n , il renvoie aux déc l a r a t i ons fai tes p a r W.K. devan t un 
no ta i r e le 5 m a r s 1996 ( p a r a g r a p h e s 20 et 22 c i -dessus) . 

66. D e u x i è m e m e n t , il aff irme q u ' à son ar r ivée à l 'un i té de 
d é g r i s e m e n t de Cracovie , il a é t é e x a m i n é super f ic ie l l ement p a r un 
médec in , qu i n ' a pas écou té ses p l a in t e s au sujet du c o m p o r t e m e n t des 
policiers. A u c u n test méd ica l a p p r o p r i é n ' a é té effectué p o u r é tab l i r s'il 
é ta i t v r a i m e n t en é t a t d ' éb r i é t é . Il a dû ensu i t e se déshab i l l e r et r e m e t t r e 
ses v ê t e m e n t s en dépô t à l 'un i té , sans avoir eu la possibil i té d ' exp l i que r les 
c i r cons tances de son a r r e s t a t i o n . 

67. Il p r é t e n d en ou t r e q u e sa d é t e n t i o n n ' ava i t a u c u n e base en droi t 
i n t e r n e . En pa r t i cu l i e r , il n ' a pas é té d é t e n u au mot i f qu ' i l é ta i t soupçonné 
d 'avoir t roub lé l 'ordre publ ic , et il n ' a pas causé de t roub les d a n s un lieu 
public ni mis en pér i l sa vie ou sa s an t é ou celles d ' a u t r u i au sens de 
l 'ar t ic le 40 de la loi du 26 oc tobre 1982. 

68. Le r e q u é r a n t r econna î t , de façon g é n é r a l e , qu ' i l peu t y avoir des cas 
où u n e p e r s o n n e en é t a t d ' éb r i é t é peu t ê t r e cons idé rée c o m m e r e p r é s e n t a n t 
u n d a n g e r p o u r e l l e -même ou pour la société , ma i s en ce qui le conce rne , il 
n ' ex i s t a i t pas de pare i l les c i rcons tances . A cet é g a r d , il renvoie à l ' a r rê t 
W i n t e r w e r p p réc i t é , a f f i rmant q u e les p r inc ipes formulés pa r la C o u r 
q u a n t à la d é t e n t i o n des « a l i é n é s » visés au p a r a g r a p h e 1 e) de l 'ar t ic le 5 
avec les « alcool iques » doivent ê t r e app l iqués p a r ana log ie à ce t t e d e r n i è r e 
ca t égor i e . Ces p r inc ipes é n o n c e n t q u e p o u r d é t e n i r r é g u l i è r e m e n t u n 
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individu aux fins de l 'ar t icle 5 § 1 e) en ra i son de son « a l i é n a t i o n » , il faut 
é tab l i r de m a n i è r e p r o b a n t e pa r u n e expe r t i s e méd ica le objective qu' i l 
souffre d ' un t roub le m e n t a l r e v ê t a n t u n c a r a c t è r e ou une a m p l e u r qui 
l ég i t ime l ' i n t e r n e m e n t ; e n o u t r e , ce t roub le doit pe r s i s t e r d u r a n t t o u t e la 
pér iode de d é t e n t i o n . Le r e q u é r a n t a l lègue q u ' e n l ' espèce, il n 'y avait 
a u c u n e ra ison de le cons idé re r c o m m e un «a l coo l ique» , voire c o m m e une 
« p e r s o n n e en é t a t d ' é b r i é t é » . N o n s e u l e m e n t il é ta i t sobre à l ' époque des 
faits, ma i s a u c u n e p r e u v e méd ica l e , en pa r t i cu l i e r des t es t s a p p r o p r i é s , ne 
d é m o n t r a i t qu ' i l eût abusé d'alcool. 

69. En o u t r e , le r e q u é r a n t con tes te la c rédib i l i té des é l é m e n t s sur 
lesquels les j u r id i c t ions i n t e r n e s se sont fondées pour conclure qu ' i l é ta i t 
en é t a t d ' éb r i é t é à l ' époque des fai ts . N i a n t qu ' i l ait refusé de se s o u m e t t r e 
à u n a lcootes t , il p r é t e n d q u e le m é d e c i n de l 'uni té de d é g r i s e m e n t a 
négl igé non s e u l e m e n t de le s o u m e t t r e à un tel test ma i s auss i de lui 
p r e n d r e la tens ion . En r é s u m é , il e s t ime que les a u t o r i t é s l 'ont d é t e n u de 
façon a r b i t r a i r e et en viola t ion d u dro i t i n t e r n e . 

70. Le G o u v e r n e m e n t aff irme que le r e q u é r a n t a é té d é t e n u p o u r avoir 
p rovoqué des t roub les d a n s u n lieu publ ic alors qu ' i l é ta i t en é ta t 
d ' éb r i é t é . Sa condu i t e et son c o m p o r t e m e n t jus t i f i a ien t de l ' i n t e rne r 
d a n s u n e un i t é de d é g r i s e m e n t en ve r tu de l 'ar t icle 40 de la loi du 
26 oc tobre 1982. 

71 . Il soul igne q u e l'on ne s a u r a i t d o u t e r que l ' in té ressé é ta i t ivre à 
l ' époque des fai ts , u n m é d e c i n ayan t é tab l i l ' é ta t d ' éb r i é t é sur la base des 
divers s y m p t ô m e s cons t a t é s . Il préc ise q u e le refus du r e q u é r a n t de se 
s o u m e t t r e à u n a lcootes t , qu i a u r a i t conf i rmé son a lcoolémie exac t e , est 
cons igné d a n s le d o c u m e n t e n r e g i s t r a n t son i n t e r n e m e n t . P o u r le 
G o u v e r n e m e n t , la décis ion des a u t o r i t é s i n t e r n e s de faire a d m e t t r e le 
r e q u é r a n t à l 'uni té de d é g r i s e m e n t de Gracovie et de l'y m a i n t e n i r p e n d a n t 
le t e m p s nécessa i re à son d é g r i s e m e n t é ta i t d é p o u r v u e d ' a r b i t r a i r e . 

72. La C o u r r é i t è r e q u ' e n ve r tu de l 'ar t ic le 5 de la Conven t ion , t ou t e 
p r iva t ion de l ibe r té doi t ê t r e « r é g u l i è r e » , ce qui impl ique qu 'e l l e doit ê t re 
effectuée selon les «voies l éga les» . Sur ce po in t , la C o n v e n t i o n renvoie 
p o u r l ' essent ie l à la légis lat ion n a t i o n a l e et énonce l 'obl igat ion d 'en 
r e s p e c t e r les d isposi t ions de fond et de p r o c é d u r e . 

73. La Conven t i on c o m m a n d e de surcro î t la conformi té de t ou t e 
p r iva t ion de l iber té au b u t de l 'ar t ic le 5 : p r o t é g e r l ' individu con t re 
l ' a rb i t r a i r e ( a r r ê t K.-F. c. A l l e m a g n e du 27 n o v e m b r e 1997, Recueil 
1997-VLÏ, p . 2674, § 63) . 

74. En l 'espèce, la C o u r observe q u e nul ne con tes t e q u e la police a 
suivi la p r o c é d u r e p révue p a r l ' a r t ic le 40 de la loi du 26 oc tobre 1982 
lorsqu 'e l le a a r r ê t é le r e q u é r a n t et l'a condui t à l 'un i té de d é g r i s e m e n t . 
Elle e s t ime donc q u e la d é t e n t i o n avai t u n e base en droi t polonais . 

75. En o u t r e , la C o u r no te les p r inc ipa les condi t ions légales 
d ' app l ica t ion des m e s u r e s p révues pa r l 'ar t icle 40 de la loi du 
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26 oc tobre 1982: p r e m i è r e m e n t , la p e r s o n n e conce rnée est en é t a t 
d ' éb r i é t é e t , d e u x i è m e m e n t , elle man i fes t e u n c o m p o r t e m e n t o u t r a g e a n t 
ou se t rouve d a n s u n é t a t qui m e t en pér i l sa vie ou sa s a n t é ou celles 
d ' a u t r u i ( p a r a g r a p h e 26 c i -dessus) . 

76. Il n ' a p p a r t i e n t pas à la C o u r d ' e x a m i n e r si les a u t o r i t é s i n t e r n e s 
on t pr is les bonnes décisions au r e g a r d du dro i t polonais . Elle a p o u r 
t âche d ' é t ab l i r si la p r iva t ion de l iber té du r e q u é r a n t s 'analysai t en u n e 
« d é t e n t i o n r é g u l i è r e » d ' un «a l coo l ique» au sens a u t o n o m e de la 
C o n v e n t i o n tel q u ' e x p l i q u é aux p a r a g r a p h e s 57 à 63 ci-dessus. 

77. A cet éga rd , la C o u r d o u t e fort q u e l 'on puisse af f i rmer q u e le 
r e q u é r a n t , sous l ' inf luence de l 'alcool, a man i f e s t é u n c o m p o r t e m e n t de 
n a t u r e à cons t i t ue r une m e n a c e p o u r le publ ic ou p o u r l u i - m ê m e , ou à 
m e t t r e en pér i l sa s a n t é , son b i en -ê t r e ou sa sécur i t é pe r sonne l l e . Ses 
d o u t e s se t r ouven t renforcés p a r la base factuel le p lu tô t ins ignif iante qu i 
a mot ivé la d é t e n t i o n et p a r le fait que l ' in té ressé est p r e s q u e aveugle . 

78. La Cour ré i t è re q u ' u n des é l émen t s nécessaires à la « régular i té » de la 
dé ten t ion au sens de l 'article 5 § 1 e) est l 'absence d ' a rb i t ra i re . La privat ion de 
l iberté est u n e m e s u r e si grave qu 'el le ne se just if ie que lorsque d ' au t res 
mesures , moins sévères, ont é té considérées et j u g é e s insuffisantes pour 
sauvegarder l ' intérêt personnel ou public exigeant la dé ten t ion . Il ne suffit 
donc pas que la privat ion de l iberté soit conforme au droit nat ional , encore 
faut-il qu'el le soit nécessaire dans les circonstances de l 'espèce. 

79. O r , d a n s le cas du r e q u é r a n t , il s emble q u e les au to r i t é s n ' a i en t pas 
envisagé les d iverses a u t r e s m e s u r e s , p révues p a r l ' a r t ic le 40 de la loi du 
26 oc tobre 1982, qu i sont appl icables a u x p e r s o n n e s en é t a t d ' éb r i é t é et 
don t l ' i n t e r n e m e n t d a n s u n e un i t é de d é g r i s e m e n t est la plus r ad ica le . 
En effet, en v e r t u de c e t t e d isposi t ion, u n e p e r s o n n e en é t a t d ' éb r i é t é ne 
doit pas fo rcémen t ê t r e pr ivée de sa l iber té pu i squ ' e l l e peu t t r è s b ien ê t r e 
condu i t e pa r la police d a n s u n é t a b l i s s e m e n t de s a n t é pub l ique ou à son 
domici le ( p a r a g r a p h e 26 c i -dessus) . 

80. E t a n t d o n n é q u e ces m e s u r e s n ' on t pas é té envisagées en l 'espèce, 
b ien qu 'e l les fussent e x p r e s s é m e n t p révues p a r le dro i t i n t e r n e , la C o u r 
est f i na l emen t conva incue que la d é t e n t i o n du r e q u é r a n t ne s au ra i t pa s se r 
pour « r égu l i è re » au r e g a r d de l 'ar t icle 5 § 1 e ) . Il y a donc eu viola t ion de 
c e t t e disposi t ion. 

IL SUR L ' A P P L I C A T I O N DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

8 1 . L 'a r t ic le 41 de la C o n v e n t i o n se lit a i n s i : 

« Si la C o u r d é c l a r e q u ' i l y a e u v i o l a t i o n de la C o n v e n t i o n ou d e ses P r o t o c o l e s , e t si le 

d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e n e p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 
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A. D o m m a g e 

82. Le r e q u é r a n t a l lègue avoir subi u n pré judice m a t é r i e l de 1 900 nou­
v e a u x zlotys (PLN) c o r r e s p o n d a n t à la va leur des effets qu i lui on t é té 
r e t i r é s p a r le pe r sonne l de l 'uni té de d é g r i s e m e n t de Cracovie et qu i ont 
ensu i t e é té conservés pa r l ' un i té . Il sollicite en o u t r e u n e s o m m e égale à 
600 000 dol lars a m é r i c a i n s (USD) pour les souffrances m o r a l e s e t la 
d é t r e s s e occas ionnées pa r sa d é t e n t i o n . 

83 . Le G o u v e r n e m e n t e s t ime q u e les s o m m e s r e v e n d i q u é e s sont 
e x o r b i t a n t e s . Il invite la C o u r à d i re q u e le cons ta t de violat ion cons t i tue 
u n e sa t i s fac t ion équ i t ab l e suff isante . A t i t r e subs id ia i re , il d e m a n d e à la 
C o u r d ' app réc i e r le m o n t a n t de la sa t is fact ion équ i t ab l e à la l umiè r e de sa 
j u r i s p r u d e n c e d a n s des affaires ana logues et eu éga rd à la con jonc ture 
é c o n o m i q u e na t iona le . 

84. Q u a n t à la d e m a n d e p o u r pré judice m a t é r i e l , la C o u r no te q u e le 
r e q u é r a n t n ' a pas r é c l a m é ses effets aux a u t o r i t é s i n t e r n e s . Elle r e je t t e 
donc c e t t e p r é t e n t i o n . 

85. En r evanche , elle e s t ime que l ' in té ressé a sans a u c u n d o u t e subi un 
pré judice m o r a l que le cons ta t de violat ion ne suffit pas à r é p a r e r . 
S t a t u a n t en é q u i t é , elle lui a l loue 8 000 P L N de ce chef. 

B. Fra i s e t d é p e n s 

86. Le r e q u é r a n t revendique éga lement 23 530 U S D pour les frais et 
dépens exposés dans le cadre de la p rocédure devant la Commiss ion et la Cour . 

87. P o u r le G o u v e r n e m e n t , c e t t e s o m m e est excessive pa r r a p p o r t aux 
hono ra i r e s n o r m a l e m e n t fac turés en Pologne . Il d e m a n d e à la C o u r de ne 
pas oc t royer l ' in tégra l i t é de la s o m m e r é c l a m é e . 

88. L a C o u r observe q u e , selon les c r i t è res qu i se d é g a g e n t de sa 
j u r i s p r u d e n c e , il y a lieu de r e c h e r c h e r si les frais et d é p e n s d e m a n d é s 
ont é té r é e l l e m e n t et n é c e s s a i r e m e n t exposés et sont d ' un m o n t a n t 
r a i sonnab le (voir, p a r m i d ' a u t r e s , l ' a r rê t Oztùrk c. Turquie [ G C ] , 
n" 22479/93 , § 83, C E D H 1999-VT). A p p l i q u a n t lesdi ts c r i t è res à l 'espèce 
et s t a t u a n t en équ i t é , la C o u r j u g e r a i sonnab le d ' a l louer au r e q u é r a n t 
15 000 P L N pour frais et d é p e n s , à ma jo re r de tout m o n t a n t 
é v e n t u e l l e m e n t dû au t i t r e de la t axe sur la va l eu r a joutée et à m i n o r e r 
des 13 174 francs f rançais versés p a r le Conse i l de l 'Europe au t i t r e de 
l ' ass is tance jud ic i a i r e . 

C. I n t é r ê t s m o r a t o i r e s 

89. Selon les in fo rma t ions don t d ispose la Cour , le t a u x d ' i n t é r ê t légal 
appl icable en Pologne à la d a t e d ' adop t ion du p r é s e n t a r r ê t est d e 21 % 
l 'an. 
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P A R C E S M O T I F S , L A C O U R 

1. Dit, p a r six voix con t r e u n e , qu ' i l y a eu violat ion de l 'ar t ic le 5 § 1 de la 
Conven t i on ; 

2. Dit, à l ' u n a n i m i t é , 
a) que l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les trois m o i s : 

i. 8 000 P L N (hui t mille zlotys) pour pré judice m o r a l ; 
ii. 15 000 P L N (quinze mille zlotys) p o u r frais et d é p e n s , à ma jo re r 
de tou t m o n t a n t é v e n t u e l l e m e n t dû au t i t r e de la t axe sur la va leu r 
a joutée et à m i n o r e r de 13 174 F R F ( t re ize mille cen t so ixan te -
q u a t o r z e francs français) à conver t i r en zlotys au t a u x de c h a n g e 
appl icable à la d a t e du p rononcé du p r é s e n t a r r ê t ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r d 'un i n t é r ê t s imple de 21 % l 'an 
à c o m p t e r de l ' exp i ra t ion dudi t déla i et j u s q u ' a u v e r s e m e n t ; 

3. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sat isfact ion équ i t ab l e p o u r le 

Fai t en angla i s , pu is c o m m u n i q u é p a r écri t le 4 avril 2000, en 
appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions s é p a r é e s 
su ivan tes : 

- opinion c o n c o r d a n t e de M . Confor t i ; 
- o p i n i o n c o n c o r d a n t e de M . Bone l lo ; 
- opinion d i s s iden te de M. Baka . 

su rp lus . 

Erik FRIBERGH 
Greff ier 

M a r c FISCHBACH 
Pré s iden t 

M.F . 
E.F. 
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O P I N I O N C O N C O R D A N T E D E M. LE J U G E C O N F O R T I 

J e p a r t a g e l 'avis de M. le j u g e Bonello selon lequel l ' except ion prévue à 
l 'ar t ic le 5 § 1 e) qui p e r m e t la p r iva t ion de l iber té ne conce rne q u e les 
a lcool iques et ne peu t donc pas ê t r e app l i quée à des p e r s o n n e s qui , à 
l ' ins ta r du r e q u é r a n t , sont parfois en é t a t d ' éb r i é t é . In claris non fit 
interpretatio ! 

Il m ' e s t difficile d e c o m p r e n d r e c o m m e n t la major i t é peu t en l 'espèce 
a b o u t i r à la conclusion qu ' i l y a eu viola t ion de l 'ar t icle 5, a lors qu 'e l le 
r econna î t que l 'ar t icle 5 § 1 e) s ' app l ique aux p e r s o n n e s qu i sont parfois 
en é t a t d ' éb r i é t é . En d ' a u t r e s t e r m e s , j e c o m p r e n d s difficilement 
c o m m e n t , a p r è s avoir a d m i s q u e ce t t e d isposi t ion t rouve à s ' appl iquer , 
l'on peu t cons idé re r c o m m e a r b i t r a i r e et d i sp ropo r t i onnée la condu i t e de 
l 'E ta t polonais , qui a m a i n t e n u le r e q u é r a n t d a n s u n e un i t é de 
d é g r i s e m e n t p e n d a n t six h e u r e s et d e m i e , c 'es t -à-dire j u s q u ' à ce qu ' i l fût 
dégr i sé selon le d iagnos t ic du m é d e c i n qui l'a e x a m i n é . 

L 'observa t ion ci-dessus ne se veut pas u n e c r i t ique de la ma jo r i t é , ce 
qu i , quoi qu' i l en soit, ne se ra i t pas a p p r o p r i é d a n s u n e opin ion sépa rée . 
Il s 'agit s i m p l e m e n t d ' u n e obse rva t ion g é n é r a l e qu i m e semble o p p o r t u n e 
en l ' espèce, c o m m e d a n s d ' a u t r e s affaires ana logues , et qui po r t e sur le 
c a r a c t è r e subs id ia i re et s u p r a n a t i o n a l de la Cour . A m o n h u m b l e avis, 
l o r sque la Conven t i on p e r m e t d ' i nd ique r à l 'E ta t avec c la r t é et précision 
la condu i t e à a d o p t e r , la décis ion de la C o u r ne doit pas se fonder sur une 
app réc i a t i on de dé ta i l s m i n e u r s de l 'affaire. L 'on r i sque s inon de 
s u b s t i t u e r un a r r ê t a r b i t r a i r e de la C o u r à une décis ion a r b i t r a i r e du 
j u g e na t iona l , sans i n d i q u e r à l 'E ta t conce rné c o m m e n t évi ter de r é i t é r e r 
la viola t ion à l 'avenir . 
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O P I N I O N C O N C O R D A N T E D E M. LE J U G E B O N E L L O 

(Traduction) 

J ' a i voté avec la ma jo r i t é en faveur du cons ta t de violat ion de 
l 'a r t ic le 5 § 1 d e la C o n v e n t i o n , mais j e ne puis souscr i re aux conclusions 
fo rmulées aux p a r a g r a p h e s 60 à 64 de l ' a r rê t . Selon la C o u r , l ' except ion à 
la j ou i s sance du droi t f o n d a m e n t a l à la l iber té individuel le p révue à 
l ' a l inéa e) de l 'ar t ic le 5 § 1 t rouve à s ' app l ique r en l 'espèce. 

C e t t e except ion vise « l a d é t e n t i o n r égu l i è r e d ' un (...) a lcoo l ique» . La 
ques t i on se pose de savoir si la Conven t ion , en a u t o r i s a n t la d é t e n t i o n des 
a lcool iques , p e r m e t é g a l e m e n t de pr iver de leur l iber té des p e r s o n n e s qui 
ne sont pas alcool iques ma i s d a n s u n é t a t d ' éb r i é t é pa s sage r . 

Sur le t e r r a i n des faits, il y a lieu de sou l igner q u e le doss ier ne con t ien t 
a b s o l u m e n t a u c u n é l é m e n t i nd iquan t q u e le r e q u é r a n t est a lcool ique. 
T o u t au plus (si t a n t est qu ' i l le fût) , il é ta i t l é g è r e m e n t pr is de boisson 
au m o m e n t des é v é n e m e n t s en ques t ion . 

L 'a r t ic le 5 § 1 e) a u t o r i s e « la d é t e n t i o n r égu l i è re d ' une p e r s o n n e 
suscept ib le de p r o p a g e r u n e m a l a d i e con t ag i euse , d 'un a l iéné , d ' un 
a lcool ique , d ' un t o x i c o m a n e ou d ' u n v a g a b o n d » . Ces ca tégor ies 
p r é s e n t e n t un fac teur c o m m u n : elles visent des formes permanentes ou 
chroniques d ' é t a t s ou de c o m p o r t e m e n t s soc ia lement d a n g e r e u x , mais non 
des man i f e s t a t i ons ponc tue l l e s et pa s sagè re s . U n v a g a b o n d est u n e 
p e r s o n n e qui m è n e une vie de v a g a b o n d a g e , et non tou t e p e r s o n n e qu i 
n ' a t e m p o r a i r e m e n t pas de domici le fixe. La tox icomanie aussi dés igne 
u n e s i tua t ion p e r s i s t a n t e , et non la c o n s o m m a t i o n s p o r a d i q u e d ' une 
subs t ance i n t e rd i t e . Q u a n t à l ' a l iénat ion , elle conce rne é g a l e m e n t 
l ' a l t é ra t ion p ro longée des facul tés m e n t a l e s , et non u n accès isolé de 
c o m p o r t e m e n t a b e r r a n t . 

La Conven t i on place les «a l coo l iques» d a n s ce g r o u p e - qui conce rne 
u n e s i tua t ion con t inue . En v e r t u de la règle d ' i n t e r p r é t a t i o n ejusdem generis, 
il se ra i t a n o r m a l et a b s u r d e d ' i n t e r p r é t e r q u a t r e des cinq ca t égor i e s 
é n u m é r é e s d a n s la m ê m e p h r a s e d a n s le sens qu 'e l les se r é fè ren t à 
des é t a t s con t inus , et de d i re q u e l 'une - les a lcool iques - vise un épi­
sode isolé d ' éb r i é t é p a s s a g è r e , ce qu i d é t r u i r a i t la symé t r i e 
i n t e n t i o n n e l l e m e n t c r éée p a r les r é d a c t e u r s de la Conven t i on . Si la 
not ion d ' «a l coo l ique» devai t eng lober les é t a t s ponc tue l s d ' éb r i é t é , elle 
cons t i t ue ra i t l ' except ion d a n s un con tex te de no t ions h a r m o n i e u s e m e n t 
s imi la i res . 

La ma jo r i t é r econna î t ( p a r a g r a p h e 49 de l ' a r r ê t ) q u e « l ' a r t i c le 5 § 1 de 
la Conven t i on r e n f e r m e une liste exhaus t ive des moti fs a u t o r i s a n t la 
pr iva t ion de l ibe r té . P a r c o n s é q u e n t , u n e pr iva t ion de l iber té n 'es t pas 
r égu l i è re si elle ne re lève pas de l 'un des motifs énoncés aux a l inéas a) à 
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f) de l 'ar t ic le 5» . En d ' a u t r e s t e r m e s , la C o u r ne s au ra i t , en é la rg i s san t par 
t r o p le processus d ' i n t e r p r é t a t i o n , a u g m e n t e r la l iste exhaus t i ve des 
motifs p e r m e t t a n t la p r iva t ion de l iber té q u e r e n f e r m e l 'ar t ic le 5 § 1. 
« [ L ] e t e x t e de l 'ar t icle 5 § 1 d res se u n e liste l imi ta t ive (...) 
d ' e x c e p t i o n s » ' . En o u t r e , « les dé roga t i ons que m é n a g e l 'ar t ic le 5 § 1 
appe l l en t u n e i n t e r p r é t a t i o n é t r o i t e » 2 . 

La ma jo r i t é a d m e t é g a l e m e n t ( p a r a g r a p h e s 59-60 de l ' a r r ê t ) q u e pour 
u n e b o n n e i n t e r p r é t a t i o n de la Conven t ion , il est essent ie l « d ' é t a b l i r le 
sens ordinaire à a t t r i b u e r aux t e r m e s du t r a i t é » et que « d a n s l 'usage 
c o u r a n t , le t e r m e «a l coo l i que» dés igne u n e p e r s o n n e dépendante de 
l 'a lcool» ( i ta l ique a jou té ) . A u t r e m e n t di t , le sens o rd ina i r e 
d'« a lcool ique » (qui devra i t ê t r e le sens d é t e r m i n a n t ) exclut les 
p e r s o n n e s qu i ne sont pas d é p e n d a n t e s de l 'alcool ma i s qu i se t rouven t 
occas ionne l l emen t dans un é t a t d ' éb r i é t é pas sage r . 

La légis la t ion de l 'E ta t d é f e n d e u r d é m o n t r e l ' i m p o r t a n c e de la 
d i s t inc t ion e n t r e «a l coo l ique» et « p e r s o n n e en é t a t d ' é b r i é t é » . Il y a lieu 
de n o t e r qu 'e l le prévoi t deux sér ies de m e s u r e s d i s t inc tes : l 'une appl icable 
aux p e r s o n n e s d é p e n d a n t e s de l 'alcool, et l ' a u t r e r ése rvée aux pe r sonnes 
qu i sont s i m p l e m e n t en é t a t d ' éb r i é t é ( p a r a g r a p h e 24 de l ' a r r ê t ) . 

La major i t é r econna î t , p r e m i è r e m e n t , q u e le t e r m e «a l coo l ique» doit 
ê t r e i n t e r p r é t é dans son sens o rd ina i r e (pe rsonne souffrant d 'une 
d é p e n d a n c e c l in ique à l 'alcool) ; d e u x i è m e m e n t , qu ' i l est inadmiss ib le 
d 'étoffer la liste exhaus t ive d ' excep t ions d res sée à l 'ar t ic le 5 ; et , enfin, 
qu ' i l faut d o n n e r une i n t e r p r é t a t i o n res t r ic t ive a u t e r m e «a lcoo l ique» . 
Elle p rocède ensu i t e , de façon s u r p r e n a n t e à m o n sens , à u n e i m p o r t a n t e 
d é f o r m a t i o n du sens o r d i n a i r e du t e r m e «a l coo l ique» en l ' é t e n d a n t aux 
p e r s o n n e s qu i se s i t uen t b i en en dehor s de la ca tégor ie des «a lcoo l iques» 
et a p p a r t i e n n e n t à u n g r o u p e e x t r i n s è q u e - celui des pe r sonnes 
m o m e n t a n é m e n t sous l ' inf luence de l 'alcool. Il s 'agit là d ' u n e fâcheuse 
ass imi la t ion . 

C e t t e d é m a r c h e est à m o n sens aussi insol i te q u e d a n g e r e u s e . La Cour 
s 'est p o u r la t o u t e p r e m i è r e fois r é e l l e m e n t é c a r t é e d ' u n e sa ine t r ad i t ion , 
p ré se rvée avec u n e ferveur re l ig ieuse j u s q u ' à ce j o u r , de ne pas étoffer la 
l is te des except ions jus t i f i an t u n e pr iva t ion de l ibe r té . Le p r é s e n t a r r ê t 
cons t i tue u n e rég ress ion cons idé rab le q u e j e ne puis a d m e t t r e . E n o u t r e , 
c e t t e nouvel le d é m a r c h e est a l a r m a n t e d a n s la m e s u r e où nul ne sait où 
s ' a r r ê t e r a , u n e fois a m o r c é , le p rocessus d ' a u g m e n t a t i o n de la l iste des 
motifs jus t i f i an t u n e pr iva t ion de l ibe r t é . Avan t , seuls les alcooliques 
pouva ien t ê t r e r é g u l i è r e m e n t pr ivés de leur l ibe r té . D é s o r m a i s ce sont 
les a lcool iques et les personnes en état d'ébriété. Et d e m a i n ? 

1. A r r ê t s W i n t e r w e r p c. P a y s - B a s d u 24 o c t o b r e 1979, s é r i e A n° 3 3 , p p . 16-17, § 37 , e t E n g e l 
e t a u t r e s c. P a y s - B a s d u 8 j u i n 1976, s é r i e A n° 22 , p . 24 , § 57 . 
2. A r r ê t G u z z a r d i c. I t a l i e d u 6 n o v e m b r e 1980, s é r i e A n° 39 , p p . 36 -37 , § 9 8 . 



: i i r , ARRÊT WITOLD LITWA c. POLOGNE -
OPINION CONCORDANTE DE M. LE JUGE BONELLO 

Nous s o m m e s b ien loin d ' u n e « i n t e r p r é t a t i o n de la C o n v e n t i o n c o m m e 
u n i n s t r u m e n t v i v a n t » . J e suis e n t i è r e m e n t favorable à u n é l a r g i s s e m e n t 
des hor izons de la C o n v e n t i o n , t a n t qu ' i l vise à consol ider les bu t s de la 
C o n v e n t i o n : p romouvo i r et renforcer la p r é é m i n e n c e du dro i t des d ro i t s 
de l ' h o m m e . En l 'espèce, c 'est m a n i f e s t e m e n t le r é s u l t a t opposé qui a é té 
a t t e i n t . Il m e semble qu ' i l s 'agit d ' un ac t iv isme jud i c i a i r e t e n d a n t à 
restreindre les l imi tes de la j ou i s sance des dro i t s de l ' h o m m e . La ma jo r i t é 
confère d é s o r m a i s aux g o u v e r n e m e n t s des pouvoirs add i t i onne l s p o u r 
pr iver des p e r s o n n e s de l eu r l ibe r té . Elle a s e n s i b l e m e n t a m o i n d r i la 
p r o t e c t i o n de l ' individu. C e l a ne cad re g u è r e , à m o n sens , avec u n e 
« i n t e r p r é t a t i o n de la C o n v e n t i o n c o m m e u n i n s t r u m e n t v i v a n t » . 

J e suis conscient que m ê m e des p e r s o n n e s qu i ne sont pas 
alcool iques mais d a n s u n é t a t p a s s a g e r d ' éb r i é t é peuven t c o n s t i t u e r u n 
d a n g e r p o u r e l l e s -mêmes ou pour a u t r u i . J e suis favorable à des m e s u r e s 
r e s t r e i g n a n t l eur capac i té de p o r t e r pré judice et j e d o n n e r a i s m o n plein 
appu i à l ' adopt ion de disposi t ions légales v isant à p réven i r les d o m m a g e s 
qu 'e l les r i s q u e n t de cause r . O n p o u r r a i t n o t a m m e n t env isager 
d ' a c c o m p a g n e r ces p e r s o n n e s à l eur domici le ou à l 'hôpi ta l , selon le cas, 
de les pr iver de l 'u t i l i sa t ion de leur véhicule et de les pour su iv re , le cas 
é c h é a n t , p o u r n u i s a n c e ou pour c o m p o r t e m e n t i n c o n v e n a n t . J e place la 
l imi te , et j e pense q u e la C o n v e n t i o n la m e t é g a l e m e n t , a u x n o r m e s qui 
au to r i s en t d ' a r r ê t e r et de d é t e n i r des p e r s o n n e s qui ne sont pas 
a lcool iques lorsqu 'e l les n 'on t pas c o m m i s d ' infract ion. 
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O P I N I O N D I S S I D E N T E D E M. LE J U G E BAKA 

(Traduction) 

J e souscris p l e i n e m e n t à l 'avis de la C o u r selon l eque l le r e q u é r a n t a é té 
privé de sa l iber té et que ce t t e d é t e n t i o n relevai t de l 'ar t icle 5 § 1 e) de la 
Conven t i on . Toutefo is , j e ne puis m e ra l l ier à son poin t de vue s 'agissant 
de la r é g u l a r i t é de la d é t e n t i o n . J ' e s t i m e donc qu ' i l n 'y a pas eu violat ion 
de la C o n v e n t i o n en l ' espèce . 

A m o n sens , p o u r u n e b o n n e i n t e r p r é t a t i o n de l 'ar t icle 5 § 1 e) de la 
C o n v e n t i o n , il faut non s e u l e m e n t bien définir , t a n t c o n c r è t e m e n t que 
j u r i d i q u e m e n t , le t e r m e «a l coo l ique» , mais aussi h a r m o n i s e r ce t e r m e et 
son app l ica t ion avec la j u r i s p r u d e n c e de la C o u r . 

Aux fins de l 'ar t ic le 5 § 1 e) , une i n t e r p r é t a t i o n é t ro i t e du t e r m e en 
ques t i on p o u r r a i t a b o u t i r à u n e no t ion inappl icab le . Si la police ne 
pouvai t d é t e n i r q u e les p e r s o n n e s pour lesquel les u n d iagnos t ic de 
d é p e n d a n c e à l 'alcool a é té posé , ce t t e d isposi t ion n ' a u r a i t plus 
d ' inc idences concrè tes car la police ne dispose d ' o rd ina i r e pas de ces 
in fo rmat ions au m o m e n t de p r e n d r e les m e s u r e s r equ i se s . Elle serai t 
i m p u i s s a n t e face aux p e r s o n n e s qui , sans ê t r e d é p e n d a n t e s de l 'alcool, se 
t r ouven t d a n s u n é t a t d ' éb r i é t é pa s sage r ex igean t u n e d é t e n t i o n pour 
évi ter qu 'e l les ne causen t de graves t roub les à l 'o rdre publ ic ou m e t t e n t 
l eur vie et l eur sécur i té en d a n g e r . 

J e pense que la p r o t e c t i o n r equ i se con t re la d é t e n t i o n a r b i t r a i r e ne 
t i en t pas à la déf ini t ion, large ou s t r i c te , du t e r m e «a l coo l ique» , mais à 
d ' a u t r e s é l é m e n t s . U n e p e r s o n n e d é p e n d a n t e de l 'alcool n ' es t pas 
fo rcémen t d a n g e r e u s e d a n s u n m o m e n t d o n n é de « s o b r i é t é » et, 
i n v e r s e m e n t , une p e r s o n n e p a s s a g è r e m e n t sous l ' empr i se de l 'alcool peut 
cons t i t ue r u n e grave m e n a c e p o u r e l l e -même et p o u r a u t r u i . Le d a n g e r est 
f o n d a m e n t a l e m e n t le m ê m e d a n s ces s i tua t ions et , à m o n sens, à un 
ce r t a in m o m e n t , une d é t e n t i o n au r ega rd de l 'ar t ic le 5 § 1 e) p e u t se 
jus t i f i e r d a n s les deux cas. 

A m o n avis, le point d é t e r m i n a n t est de prévenir la détention arbitraire 
d 'une p e r s o n n e , qu 'e l l e a p p a r t i e n n e à la ca tégor ie la rge ou é t ro i t e des 
a lcool iques . C 'es t p o u r q u o i , en fin de c o m p t e , il faut a b s o l u m e n t q u e la 
décis ion de la police de d é t e n i r une p e r s o n n e p o u r ce mot i f se fonde sur 
u n e expe r t i s e méd ica le objective, telle que r equ i se d a n s l ' a r rê t 
W i n t e r w e r p n o t a m m e n t : «(.. .) La n a t u r e m ê m e de ce qu ' i l faut 
d é m o n t r e r devan t l ' au to r i t é na t i ona l e (...) appel le u n e exper t i se 
méd ica le objective (...) » ( a r r ê t W i n t e r w e r p c. Pays-Bas du 24 octobre 
1979, série A n° 33, pp . 17-18, § 39) . 

L ' a r r ê t p réc i t é se p o u r s u i t a ins i : «(. . .) il y a lieu de r e c o n n a î t r e aux 
a u t o r i t é s na t iona le s un c e r t a i n pouvoir d i s c ré t i onna i r e q u a n d elles se 
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p r o n o n c e n t sur l ' i n t e r n e m e n t d ' u n individu c o m m e « a l i é n é » , ca r il l eur 
i ncombe au p r e m i e r chef d ' a p p r é c i e r les p reuves p rodu i t e s devan t elles 
d a n s u n cas donné (...) » ( a r r ê t W i n t e r w e r p p réc i t é , p . 18, § 40) . J e pense 
q u e ce p r inc ipe s ' appl ique à l 'évidence é g a l e m e n t en l 'espèce. 

D a n s la p r é s e n t e affaire, la p r iva t ion de l iber té avai t u n e base 
suff isante . Il n 'es t pas con tes t é q u e le r e q u é r a n t a é t é e x a m i n é p a r un 
m é d e c i n peu ap rè s l ' incident su rvenu au b u r e a u de pos te . Il est 
é g a l e m e n t é tab l i que le m é d e c i n , c o m p t e t e n u de p lus ieurs s y m p t ô m e s , a 
conclu q u e l ' in té ressé é ta i t d a n s u n « é t a t d ' éb r i é t é m o d é r é e » et q u e les 
t r i b u n a u x n a t i o n a u x ont e s t imé qu ' i l avai t causé des t roub les d a n s u n lieu 
publ ic . 

Eu é g a r d à la m a r g e d ' app réc i a t i on des a u t o r i t é s na t i ona l e s , j e ne vois 
a u c u n a r g u m e n t conva incan t p o u r aff i rmer q u e la d é t e n t i o n du r e q u é r a n t 
à l 'un i té de d é g r i s e m e n t de Cracovie p e n d a n t six h e u r e s et d e m i e envi ron 
a é té a r b i t r a i r e et , p a r c o n s é q u e n t , i r r égu l i è re au r e g a r d de l 'ar t ic le 5 § 1 e) 
de la Conven t i on . 
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SUMMARY1 

Victim - payment of compensation without acknowledgment of violation 
Six-month period - starting-point when remedy turns out to be ineffective 

Article 34 

Victim - Payment of compensation without acknowledgment of violation 

Article 35 § 1 

Six-month period - Starting-point in absence of effective remedy - Starling-point when remedy 
turns out to be ineffective 

* 
* * 

The applicants are the children and spouse of Muslum Aydin, who disappeared in 
1994 from his hamlet in south-east Turkey. The first applicant, Kastm Aydin, who 
is the eldest son of Muslum Aydin, submits that when he went to the hamlet, the 
family house and possessions had been burned and livestock killed; he was told by 
villagers from a nearby hamlet that his father had been seen being taken away by 
soldiers. Kasim Aydin lodged two criminal complaints on 14 and 21 October 1994 
respectively. The public prosecutor opened an investigation, which he later divided 
into two case files dealing respectively with the destruction of the property and the 
disappearance of Muslum Aydin. He subsequently issued separate decisions of lack 
of jurisdiction and transmitted the case files to the District Administrative 
Council. On 26 April and 24 October 1995 respectively, Kasim Aydin was 
informed by the district governor that no investigation could be carried out in the 
absence of identification of the alleged perpetrators. In July 1996 the file was sent 
back to the public prosecutor for the investigation to be continued under the 
normal procedure. In response to a further complaint filed by the applicants in 
relation to the disappearance of Muslum Aydin, the public prosecutor declined 
jurisdiction in favour of the military authorities. An investigation by the public 
prosecutor at the National Security Court is apparently still pending. In the 
meantime, Kasim Aydin has been granted financial aid. 

Held 
(1) The Rules of Court contained no provision to the effect that an applicant 
might only be represented by one person at a time, and the first applicant could 
therefore be represented by more than one person in the different proceedings he 
had introduced. However, in order to prevent misunderstandings as to 
submissions, it was preferable for an applicant in such a situation to indicate 
which of the representatives should act as the leading representative. 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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(2) Article 34: A decision or measure favourable to the applicant was not in 
principle sufficient to deprive him of his status of victim, unless the national 
authorities had acknowledged, either expressly or in substance, and had afforded 
redress for, the breach of the Convention. In the present case, it did not appear 
that the financial aid paid to the first applicant was based on an acknowledgment 
of the fact that his rights under the Convention had been breached by the 
authorities. This financial aid could not be regarded as sufficient to deprive the 
first applicant of the status of victim in respect of his material losses. 
(3) Article 35 § I: As regards application no. 28293/95: In previous similar cases, the 
Court had found that the administrative and civil remedies referred to by the 
Government could not be regarded as effective and that the applicants were 
consequently not required to exhaust them. There was no reason to adopt a 
different position in the present case. 
As regards applications nos. 29494/95 and 30219/96: Where no domestic remedy was 
available in respect of an act alleged to be in violation of the Convention, the six-
month period in principle started to run from the date on which the act 
complained of took place or the date on which the applicant was directly affected 
by, became aware or should have become aware of such an act. However, special 
considerations could apply in exceptional cases where applicants first availed 
themselves of a domestic remedy and only at a later stage became aware or 
should have become aware, of the circumstances which made that remedy 
ineffective. In such a situation, the six-month period might be calculated from 
the time when the applicant became aware or should have become aware of these 
circumstances. In the present case, the other applicants had not filed any separate 
criminal complaint, apparently choosing to await the outcome of the complaints 
filed by the first applicant. Therefore, the six-month period started to run once it 
became clear what the outcome of these complaints was, namely when the first 
applicant was informed of the position adopted by the District Administrative 
Council on 26 April and 24 October 1995 respectively. Consequently, the two 
applications, lodged on 22 November 1995 and 5 October 1995 respectively, could 
not be rejected as out of time. 

As to the Government's alternative argument that the applicants had not 
exhausted domestic remedies in that the investigation into the disappearance of 
Muslim! Aydin in response to their complaint of 25 July 1995 is still pending, this 
was a matter to be considered in the examination of the merits of the case. 
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T H E F A C T S 

T h e app l i can t s a r e twelve T u r k i s h c i t izens of K u r d i s h or ig in . T h e y are 
t he spouse and eleven ch i ld ren of Miisl i im Aydin, who was b o r n in 1938. 
T h e a p p l i c a n t s ' p a r t i c u l a r s a re a p p e n d e d to this decis ion. All of the 
app l i can t s live in H o z a t , in t he province of Tunce l i . 

T h e app l ican t in appl ica t ion no. 28293/95 was r e p r e s e n t e d by 
M r K. Boyle a n d Ms F. H a m p s o n , bo th l e c tu r e r s at the Univers i ty of 
Essex ( U n i t e d K i n g d o m ) . T h e app l ican t in app l ica t ion no. 29494/95 was 
r e p r e s e n t e d by M r K. Gene,, a lawyer p rac t i s ing in A n k a r a . T h e appl ican ts 
in appl ica t ion no. 30219/96 w e r e a lso r e p r e s e n t e d by M r Geng. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t h e case , as s u b m i t t e d by the p a r t i e s , m a y be s u m m a r i s e d 
as follows. 

In 1994 Miisl i im Aydin a n d his family lived in Diirii t ( D e r i n d e r e ) , a 
h a m l e t a t t a c h e d to t he vil lage of S a n s a l t i k in t he province of Tunce l i , in 
sou th -eas t T u r k e y . 

At t he beg inn ing of O c t o b e r 1994 mi l i t a ry o p e r a t i o n s took place in the 
province of Tunce l i . At t h a t point in t i m e K a s i m Aydin, t h e oldest son of 
Miisl i im Aydin, was living in H o z a t . H a v i n g l ea rned of the mi l i t a ry 
o p e r a t i o n s , he wen t to Diirii t in o r d e r to t ake his p a r e n t s and siblings to 
H o z a t . K a s i m ' s m o t h e r and siblings wen t wi th h im to H o z a t . His fa ther 
dec ided to s tay in Diirii t to t end his beehives . 

O n 11 O c t o b e r 1994, t o g e t h e r wi th an uncle , K a s i m Aydin r e t u r n e d to 
Diir i i t , w h e r e he found t h a t his family h o m e a n d possess ions h a d been 
b u r n e d , inc lud ing 150 of the i r beehives . H e fu r the r found t h a t 70 of his 
family's black goa ts h a d been shot dead , t h a t 10 goa t s were in jured and 
t h a t 84 goats were miss ing . H e found footpr in ts of mi l i t a ry boots and 
e m p t y ca r t r i dges . 

Kas im Aydin did not find his f a the r in Diir i i t . H e l e a r n e d from 
i n h a b i t a n t s of Ktzilkil ise, a n e a r b y h a m l e t a t t a c h e d to the village of 
Bilekli , t h a t his f a the r had b e e n t a k e n away by soldiers . T h e vi l lagers told 
h im t h a t they had seen Miisl i im Aydin, who had been ca r ry ing a backpack , 
walk ing in front of soldiers ; he h a d been gu id ing the soldiers . 

O n the i r way back to H o z a t , K a s i m Aydin and his uncle c a m e across a 
place w h e r e soldiers h a d a p p a r e n t l y s tayed overn igh t ; they found leftovers 
of t he so ld ie rs ' m e a l . It a p p e a r e d tha t the soldiers h a d e a t e n some of the 
goa ts be long ing to K a s i m ' s family; t he head of a s l a u g h t e r e d goat was still 
h a n g i n g on a t r e e . 
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O n 14 O c t o b e r 1994 Kas im Aydin filed a pe t i t ion wi th t he H o z a t publ ic 
p rosecu to r ' s office, r e q u e s t i n g a n inves t iga t ion into his f a the r ' s 
d i s a p p e a r a n c e a n d the d e s t r u c t i o n of his family h o m e a n d possess ions . In 
his pe t i t ion , Kas im Aydin dec la red t h a t , p r e s u m a b l y on 8 and 9 O c t o b e r 
1994, mi l i t a ry forces had come to D ü r ü t w h e r e they had b u r n e d his family 
h o m e a n d possessions. H e had l ea rned from vi l lagers t h a t , w h e n the 
mi l i t a ry ope ra t i on had s t a r t e d , his fa ther had been m a d e to walk in front 
of soldiers . K a s i m Aydin add re s sed a copy of th i s pe t i t ion to t h e office of 
t he P r i m e Min i s t e r , the office of t he s t a t e of e m e r g e n c y provincial 
governor , t he office of t he provincial a u t h o r i t i e s and the H o z a t d is t r ic t 
g e n d a r m e r i e c o m m a n d . 

O n 21 O c t o b e r 1994 K a s i m Aydin filed a second, s imi lar , pe t i t ion wi th 
t he H o z a t publ ic p rosecu to r ' s office. Publ ic p rosecu to r B u r h a n Ö z k a n 
formally r eg i s t e r ed this second pe t i t ion u n d e r no. 1994/232 on the s a m e 
day and opened an inves t iga t ion . 

Also on 21 O c t o b e r 1994, B u r h a n O z k a n took a s t a t e m e n t from Kas im 
Aydin, who dec la red t h a t , on 8 or 9 O c t o b e r 1994, a mi l i t a ry ope ra t i on had 
been c o n d u c t e d in the vicinity of D ü r ü t , m o r e precisely a r o u n d Gicor i , a 
h a m l e t a t t a c h e d to t he vil lage of A k ö r e n . Abdu l l ah and Hüsey in , two 
vi l lagers from Kizilkil ise, h a d told h im t h a t they had seen his fa ther , 
M ü s l ü m Aydin, be ing t a k e n away by soldiers . 

O n 9 J a n u a r y 1995 H o z a t publ ic p rosecu to r O k a n K l i n e took an 
add i t iona l s t a t e m e n t from K a s i m Aydin. In th is s t a t e m e n t , K a s i m Aydin 
gave the s u r n a m e s and add res se s of the wi tnesses Abdu l l ah and Hüsey in . 
O n the s a m e day O k a n Kihnc. issued a s u m m o n s o r d e r i n g Abdu l l ah 
K a l e m , at t h a t t ime living in Mer s in , in t he province of Igel, to a p p e a r 
before the Mer s in publ ic p rosecu to r in o r d e r to give a s t a t e m e n t in 
re la t ion to K a s i m Aydin 's pe t i t ion . 

O n 16 J a n u a r y 1995, a p p a r e n t l y af ter be ing invited to do so, Hüsey in 
D u r g u n gave a s t a t e m e n t to O k a n Kil inc. T h e re levan t pa r t of this 
s t a t e m e n t r e ads as follows: 

"I a m f rom Kiz i lk i l i se ... I k n o w M ü s l ü m A y d i n p e r s o n a l l y . I t t a k e s o n e a n d a h a l f 

h o u r s t o t r a v e l b e t w e e n o u r v i l l age s . O n 3 o r 9 O c t o b e r , I d o not r e m e m b e r t h e e x a c t 

d a t e , I s a w M ü s l ü m Ayd in a m o n g s t s o l d i e r s in o u r v i l l age . T h e r e w e r e a b o u t 100 

s o l d i e r s . H e s e e m e d to b e sad . As far as I c o u l d s e e , t h e r e w e r e no t r a c e s of b lows o r 

c o e r c i o n on his body . I d o not k n o w w h o t h e s o l d i e r s w e r e . T h e y w e r e s t r a n g e r s t o m e . I 

d o not k n o w w h e r e t h e y t ook h i m . I s a w h i m w i t h t h e s o l d i e r s for a b o u t f i f teen to t w e n t y 

m i n u t e s n e a r t h e f o u n t a i n in f ront of m y h o u s e . . ." 

In a p r o forma l e t t e r of 26 J a n u a r y 1995, in which re fe rence is m a d e to 
t he provincial governor ' s l e t t e r of 21 O c t o b e r 1994, t he H o z a t d is t r ic t 
governor G ü n a y Ö z d e m i r in formed K a s i m Aydin as follows: 

" T h e p e t i t i o n d a t e d 14 O c t o b e r 1994 p r e s e n t e d by K a s i m A y d i n ... to t h e ... office of 

t h e T u n c e l i p rov inc i a l g o v e r n o r in t h e m a t t e r of a i d a n d r e s e t t l e m e n t on g r o u n d s t h a t 

he h a s b e e n w r o n g e d in h a v i n g h a d t o m i g r a t e f rom his v i l l age a s a c o n s e q u e n c e of 
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m i l i t a r y o p e r a t i o n s h a v i n g b e e n c o n d u c t e d in t h e r e g i o n , h a s b e e n e x a m i n e d . T h e 

i n h a b i t a n t s of a t o t a l of n i n e v i l l ages in o u r [ H o / . a t ] d i s t r i c t h a v e left t h e i r h o m e s for 

fea r of t e r r o r i s t o r g a n i s a t i o n s a n d o u t of c o n c e r n for t h e i r s a f e ty . S o m e of t h e s e p e o p l e 

h a v e m o v e d to ... H o z a t a n d o t h e r s h a v e m o v e d t o o t h e r p r o v i n c e s a n d d i s t r i c t s , 

f o l l o w i n g t h e r e s o l u t i o n of t h e i r h o u s i n g p r o b l e m s by m a k i n g a v a i l a b l e e i t h e r official 
o r p r i v a t e a c c o m m o d a t i o n , t h o s e p e r s o n s w h o h a v e m o v e d t o H o z a t h a v e b e e n g iven 

aid in t h e f o r m of food a n d m o n e y . T h i s a id c u r r e n t l y c o n t i n u e s t o be p r o v i d e d a n d th i s 

office [of t h e d i s t r i c t g o v e r n o r ] h a s a t t e m p t e d , by all pos s ib l e m e a n s , t o r e so lve all t h e 

p r o b l e m s of t h e s e p e r s o n s . A s r e g a r d s t h e r e q u e s t o f t h e a f o r e m e n t i o n e d [ K a s n n A y d m ] 

for r e s e t t l e m e n t , t h e p e t i t i o n e r d o e s no t fulfil t h e c o n d i t i o n s of H o u s i n g L a w n o . 2 5 1 0 . 

As t h e r e is n o o t h e r lega l b a s i s [for r e s e t t l e m e n t ] , t h e r e a r e n o [ o t h e r ] p r o c e d u r e s t h a t 

c a n be i n i t i a l e d in r e s p e c t o f t h i s r e q u e s t ..." 

O n 14 F e b r u a r y 1995, n o t i n g tha t Kas im Aydtn 's pe t i t ion concerned in 
fact two issues , O k a n Kihnc, decided to split t he inves t iga t ion in to two 
s e p a r a t e case files. T h e inves t iga t ion in to t he a l leged d e s t r u c t i o n of the 
house a n d p r o p e r t y of t he Aydin family r e m a i n e d r eg i s t e r ed u n d e r 
no. 1994/232. T h e inves t iga t ion in to t he d i s a p p e a r a n c e of Mus l i im Aydin 
was r eg i s t e r ed u n d e r no. 1995/10. 

O n 15 F e b r u a r y 1995 Kas im Aydin add re s sed a pe t i t ion to t h e Min is t ry 
of the In t e r io r , in which he descr ibed the s i tua t ion of his family and 
r e p e a t e d t he accoun t h e h a d given in his previous pe t i t i ons . T h i s pe t i t ion 
has r e m a i n e d u n a n s w e r e d . 

1. The further investigation no. 1994/232 into the destruction of the Aydin 
family home and possessions 

O n 24 F e b r u a r y 1995 O k a n Kihnc issued a decision of lack of 
j u r i sd i c t ion (görevsizlik karari) in the inves t iga t ion r eg i s t e r ed u n d e r 
no. 1994/232. In this decis ion, it is s t a t e d t h a t ac t ions of t he secur i ty 
forces u n d e r the o rde r s of t he governor of a region w h e r e a s t a t e of 
e m e r g e n c y is in force a r e subject to t he Law on the p rosecu t ion of civil 
s e rvan t s (Memurin Muhakematx Kanunu) and t h a t , consequen t ly , t he case 
file was to be t r a n s m i t t e d to t he Hoza t Dis t r ic t A d m i n i s t r a t i v e Counci l 
(Ilge Idare Kurulu). 

In a p ro fo rma l e t t e r d a t e d 26 Apri l 1995 and s igned by the H o z a t 
d is t r ic t governor G ü n a y Ö z d e m i r , Kas im Aydin was informed - in reply 
to his r e q u e s t of 21 O c t o b e r 1994 - t ha t the H o z a t Admin i s t r a t i ve 
Counci l h a d d e t e r m i n e d his r e q u e s t for an inves t iga t ion on the basis of 
in fo rma t ion suppl ied on 6 F e b r u a r y 1995 by the H o z a t d is t r ic t 
g e n d a r m e r i e c o m m a n d . Accord ing to th i s in fo rmat ion , the secur i ty 
forces in the dis t r ic t had defini te ly not been involved in the b u r n i n g of 
houses in his vi l lage. Re fe r r i ng to decis ion no. 1991/1101 of t he S u p r e m e 
A d m i n i s t r a t i v e C o u r t (Damstay) in case no. 1991/9322, t he H o z a t Dis t r ic t 
A d m i n i s t r a t i v e Counci l reca l led t h a t , p u r s u a n t to t h e Law on the 
p rosecu t ion of civil s e rvan t s , an inves t iga t ion aga ins t a civil se rvan t could 
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only be conduc t ed w h e r e t he civil se rvan t conce rned had b e e n accu ra t e ly 
ident i f ied. Fa i l ing any a c c u r a t e ident i f ica t ion, no inves t iga t ion could be 
ca r r i ed out . As t he p e r p e t r a t o r s of the b u r n i n g of t he pe t i t i one r ' s house 
a n d p rope r ty h a d not b e e n ident i f ied, no inves t iga t ion into t he pe t i t i one r ' s 
compla in t could be conduc ted . 

2. Investigation no. 1995/10 into the disappearance of Muslum Aydin 

By l e t t e r of 7 M a r c h 1995 O k a n Riling r e q u e s t e d the public 
p ro secu to r ' s office a t the Na t iona l Secur i ty C o u r t (Devlet Giivenlik 
Mahkemesi) of E rz incan , u n d e r whose ju r i sd ic t ion the province of Tunce l i 
falls, to inform h im w h e t h e r or not Mi i s lum Aydin a n d four o t h e r pe r sons , 
n a m e l y A h m e t Akba§, H a s a n Cigek, I b r a h i m G e n g e r and N a z i m Gi i lmez , 
were be ing held in d e t e n t i o n . 

By l e t t e r of 22 M a r c h 1995, in reply to a l e t t e r of 13 M a r c h 1995, t he 
d i r ec to r of a pr i son in Kayser i in formed the publ ic p ro secu to r ' office at the 
N a t i o n a l Secur i ty C o u r t in Kayser i t h a t M u s l u m Aydin and the four o t h e r 
pe r sons m e n t i o n e d in O k a n Kiling's l e t t e r of 7 M a r c h 1995 were not be ing 
d e t a i n e d in t h a t pr ison. 

O n 23 M a r c h 1995 Abdu l l ah K a l e m gave a s t a t e m e n t to the police in 
Mers in . T h e re levan t pa r t of the s t a t e m e n t r eads as follows: 

"I u s e d t o live in t h e h a m l e t of Kjzi lki l ise ... I k n o w M u s l u m Ayd in a n d K a s i m A y d i n 

p e r s o n a l l y b e c a u s e t h e y w e r e l iv ing in t h e h a m l e t o f G i c o r i a t t a c h e d t o t h e v i l l age of 

A k o r e n , w h i c h [ h a m l e t ] is n e a r t o o u r h a m l e t . W h e n I w a s in t h e v i l l age in O c t o b e r 

1994, M u s l u m A y d i n c a m e t o o u r v i l l age t o g e t h e r w i t h s o l d i e r s . H e w a s g u i d i n g t h e 

so ld i e r s . A f t e r s t a y i n g t w o d a y s in t h e v i l l age t h e y left . T h e p e r s o n s w i t h [ M u s l u m 

A y d i n ] w e r e s o l d i e r s . I d id no t s e e h i m a g a i n . I d o not k n o w w h e r e h e w e n t . I d id no t 

see a n y s h e e p b e i n g k i l l ed . I h e a r d l a t e r t h a t h is h o u s e h a d b e e n b u r n e d . I d o no t k n o w 

w h o b u r n e d it . N e i t h e r d o I k n o w w h o ki l led his s h e e p . T h e on ly t h i n g I k n o w a b o u t th i s 

i n c i d e n t is t h a t , o n 7 O c t o b e r 1 9 9 4 1 t h i n k , M u s l u m Ayd in c a m e t o o u r h a m l e t a n d , a f t e r 

s t a y i n g t w o n i g h t s in t h e fores t n e a r b y , left t o g e t h e r w i t h t h e s o l d i e r s . " 

O n 29 M a r c h 1995, r e fe r r ing to t he l e t t e r of 7 M a r c h 1995 and case file 
no. 1995/10, the d i r ec to r of a pr i son in E r z u r u m in formed the E r z u r u m 
publ ic p ro secu to r ' s office t h a t M u s l u m Aydin a n d the four o t h e r pe r sons 
m e n t i o n e d in O k a n Kil inc 's l e t t e r of 7 M a r c h 1995 w e r e not be ing 
d e t a i n e d in t h a t pr i son. 

O n 16 May 1995 O k a n K l m g r e q u e s t e d the H o z a t d is t r ic t g e n d a r m e r i e 
c o m m a n d to inform h im of the s teps t h a t had been t a k e n in t h e 
inves t iga t ion in to the d i s a p p e a r a n c e of M u s l u m Aydin. 

O n 8 J u n e 1995 the a p p l i c a n t s ' lawyer, M r Geng , took a s t a t e m e n t from 
Hiiseyin D u r g u n . Accord ing to this s t a t e m e n t , Hiiseyin D u r g u n had seen 
M u s l u m Aydm t o g e t h e r wi th soldiers in Kizilkil ise, bu t he had not seen 
who had b u r n e d M u s l u m ' s house or who h a d killed the l a t t e r ' s l ivestock. 

By l e t t e r of 30 J u n e 1995, in rep ly to t h e l e t t e r of 16 M a y 1995, t h e 
Hoza t d is t r ic t g e n d a r m e r i e c o m m a n d e r S e b a h a t t i n T o p r a k informed the 
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H o z a t publ ic p rosecu to r t h a t , accord ing to the inves t iga t ion conduc ted 
in to t he d i s a p p e a r a n c e of Miis l i im Aydtn, t he village of Sar isa l t tk was still 
u n i n h a b i t e d a n d t h a t it h a d not b e e n possible to ob t a in any fu r the r 
in fo rmat ion . 

By l e t t e r of 25 J u l y 1995 the a p p l i c a n t s ' lawyer , M r Geng , in formed the 
Hoza t publ ic p ro secu to r ' s office t h a t , accord ing to r u m o u r s c i rcu la t ing in 
t he reg ion , Mus l i im Aydin h a d b e e n killed by soldiers and was bur i ed in a n 
u n k n o w n place . R e m i n d i n g the public p ro secu to r ' s office of t he fact t h a t 
k i d n a p p i n g c o n s t i t u t e d a c r imina l offence u n d e r T u r k i s h law and of the 
d o m e s t i c a u t h o r i t i e s ' inves t iga tory obl iga t ions u n d e r Art ic le 2 of t he 
Conven t ion , which formed a par t of T u r k i s h d o m e s t i c law, M r Geng 
r e q u e s t e d t he H o z a t publ ic p rosecu to r to conduc t the necessary 
inves t iga t ion and to r e m e d y the unjus t m a n n e r in which the vic t ims of 
this offence were be ing t r e a t e d . 

O n 1 Augus t 1995 O k a n Riling in formed the H o z a t d is t r ic t 
g e n d a r m e r i e c o m m a n d t h a t he had issued a p e r m a n e n t s ea rch w a r r a n t 
for Mus l i im A y d m a n d t h a t , consequen t ly , t he H o z a t publ ic p ro secu to r ' 
office should be informed every t h r e e m o n t h s of any resu l t s of t he 
inves t iga t ion c o n d u c t e d by the g e n d a r m e r i e . O n the s a m e day O k a n 
Riling issued a decis ion j o i n i n g inves t iga t ion files nos. 1995/10 and 
1995/84, as b o t h files conce rned the s a m e subject m a t t e r , t he n a t u r e of 
which was not , however , specified in the decision. T h e jo in t inves t iga t ion 
r e m a i n e d r eg i s t e r ed u n d e r no. 1995/10. 

O n 8 A u g u s t 1995 the H o z a t d is t r ic t g e n d a r m e r i e c o m m a n d e r H a y a t i 
Aydin in formed the H o z a t publ ic p r o s e c u t o r t h a t , desp i te all efforts, 
Miisl i im Aydin h a d not b e e n found. H e conf i rmed t h a t t he m a t t e r would 
be looked in to every t h r e e m o n t h s un t i l it was t i m e - b a r r e d . 

In a s t a t e m e n t t a k e n on 15 A u g u s t 1995 by the g e n d a r m e r i e s e r g e a n t 
Mevli i t O l g u n , t he muhtar of S a n s a l t i k , B a y r a m K a h r a m a n , s t a t e d tha t 
Miisl i im Aydin h a d not yet b e e n found, t h a t nobody knew w h e r e he was 
and t h a t he would inform the g e n d a r m e r i e a u t h o r i t i e s of any 
d e v e l o p m e n t s . 

O n 18 O c t o b e r 1995 O k a n Kihng issued a decis ion of lack of ju r i sd ic t ion 
in t he inves t iga t ion r eg i s t e r ed u n d e r no. 1995/10. T h e r easons s t a t e d in 
th is decis ion a r e s imi lar to those s t a t e d in his decis ion of 24 F e b r u a r y 
1995 conce rn ing the inves t iga t ion r eg i s t e r ed u n d e r no. 1994/232. 
C o n s e q u e n t l y , case file no. 1995/10 was t r a n s m i t t e d to t h e H o z a t Dis t r ic t 
A d m i n i s t r a t i v e Counci l . 

By l e t t e r of 24 O c t o b e r 1995, in r e sponse to a pe t i t ion filed on 
12 O c t o b e r 1995 by K a s i m Aydin wi th t he H o z a t publ ic p rosecu to r ' s 
office conce rn ing case files t r a n s m i t t e d to t h e H o z a t d is t r ic t governor , 
t he l a t t e r in formed K a s i m Aydin t h a t it was not possible to inves t iga te 
his a l lega t ions about t he d e s t r u c t i o n of his family h o m e a n d possessions 
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and the d i s a p p e a r a n c e of his fa ther , M u s l u m Aydin, in the absence of an 
a c c u r a t e ident i f ica t ion of the civil se rvan t a l legedly respons ib le . 

3. Proceedings before the Hozat Civil Court of General Jurisdiction 

O n 9 O c t o b e r 1995 K a s i m Aydin appl ied to t he H o z a t Civil C o u r t of 
G e n e r a l Ju r i sd i c t i on (Asliye Hukuk Mahkemesi) for a jud ic ia l d e c l a r a t i o n 
t h a t his fa ther was legally p r e s u m e d d e a d , so tha t he could exerc ise his 
i n h e r i t a n c e r i gh t s . 

T h r e e wi tnesses gave ora l evidence before t h a t cour t . T h e wi tness Pola t 
Dilek s t a t e d t h a t he had seen M u s l u m Aydin for t he last t i m e in A u g u s t or 
S e p t e m b e r 1994 and tha t , since then , he had not h e a r d from h im a g a i n 
and t h a t he a s s u m e d t h a t he was d e a d . T h e wi tness Seyfi K a h r a m a n 
dec la red t h a t he h a d seen M u s l u m Aydin for t he last t i m e in S e p t e m b e r 
1994, t h a t he had not h e a r d from h im since a n d tha t he had h e a r d t h a t 
M u s l u m Aydin h a d b e e n t a k e n away by soldiers d u r i n g the mi l i t a ry 
ope ra t i on in S e p t e m b e r 1994. H e fu r the r dec l a r ed t h a t , d u r i n g t h a t 
ope ra t i on , the house of M u s l u m Aydin had b e e n fired at and had 
s u b s e q u e n t l y b u r n e d down. T h e wi tness M e h m e t T e k i n s t a t e d t h a t he 
had seen M u s l u m Aydin, who had been from his vi l lage, for t he last t i m e 
d u r i n g the mi l i t a ry o p e r a t i o n in S e p t e m b e r 1994. H e had h e a r d t h a t , 
d u r i n g t h a t ope ra t i on , M u s l u m Aydin had been t a k e n away by soldiers . 
H e h a d not s e e n th i s himself. H e did not know wha t h a d h a p p e n e d to 
M u s l u m Aydin a n d a s s u m e d t h a t he was d e a d . 

By l e t t e r of 19 J u n e 1996 a j u d g e a t t he H o z a t Civil C o u r t of G e n e r a l 
Ju r i sd i c t i on r e q u e s t e d the H o z a t publ ic p rosecu to r to m a k e avai lable t he 
p rosecu to r ' s case file conce rn ing the d i s a p p e a r a n c e of M u s l u m Aydin. T h e 
H o z a t publ ic p r o s e c u t o r was r e q u e s t e d to s u b m i t t he file before 19 J u l y 
1996, w h e n a h e a r i n g on K a s i m Aydin ' s r e q u e s t for a judic ia l dec l a r a t i on 
as to t he p r e s u m e d d e a t h of M u s l u m Aydin was schedu led . 

4. Further developments and proceedings 

By l e t t e r of 28 D e c e m b e r 1995 the d is t r ic t governor M a h m u t C u h a d a r 
in formed the office of the provincial au tho r i t i e s of Tunce l i tha t t he 
d i s a p p e a r a n c e of M u s l u m Aydin and the b u r n i n g down of t he l a t t e r ' s 
h o m e a n d possessions could not be inves t iga ted as the civil s e rvan t s 
involved in t he inc ident could not be ident if ied a n d as no in fo rma t ion in 
this respec t could be ob t a ined from the H o z a t d is t r ic t g e n d a r m e r i e 
c o m m a n d . As in fo rma t ion was n e e d e d from the c o m p e t e n t a u t h o r i t i e s as 
to which secur i ty forces were in c h a r g e of a mi l i t a ry o p e r a t i o n conduc t ed 
on 8 and 9 O c t o b e r 1994 a r o u n d the h a m l e t of D u r u t - which forces could 
have c a p t u r e d a n d t a k e n away M u s l u m Aydin - t he dis t r ic t governor 
r e q u e s t e d the office of the provincial a u t h o r i t i e s to t ake t he necessa ry 
s teps to ob ta in th i s i n fo rma t ion . 
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O n 28 F e b r u a r y 1996 the Tunce l i provincial g e n d a r m e r i e c o m m a n d 
in formed the office of the provincial a u t h o r i t i e s of Tunce l i t h a t no 
mi l i t a ry o p e r a t i o n had been c o n d u c t e d on 8 a n d 9 O c t o b e r 1994 in the 
h a m l e t of Diiri i t , t h a t it was not known w h e n or by w h o m Miisl i im Aydin 
was supposed to have been c a p t u r e d and t h a t t h e r e w e r e no wi tnesses to 
this inc ident . 

O n 12 M a r c h 1996 the Hoza t d is t r ic t governor M a h m u t C u h a d a r , in his 
capac i ty of P r e s i d e n t of the H o z a t Dis t r ic t A d m i n i s t r a t i v e Counci l , 
add re s sed a l e t t e r to t he office of t he provincial a u t h o r i t i e s of Tunce l i 
r e q u e s t i n g a legal consu l t a t ion abou t the d i s a p p e a r a n c e of Mi is lum 
Aydin a n d five o t h e r pe r sons w h o had all a l legedly d i s a p p e a r e d in 
S e p t e m b e r and /o r O c t o b e r 1994 in the course of mi l i t a ry ope ra t i ons 
conduc t ed d u r i n g tha t per iod in the H o z a t region . 

By l e t t e r of 4 Apri l 1996 the office of the P r i m e M i n i s t e r in formed 
Kas im Aydin t h a t his pe t i t ion h a d been no ted . T h e l e t t e r does not specify 
the d a t e or n a t u r e of this pe t i t ion . K a s i m Aydin was in fo rmed t h a t his 
pe t i t ion had b e e n t r a n s m i t t e d to t he office of t h e provincial au tho r i t i e s 
of Tunce l i for fu r the r ac t ion a n d t h a t t h a t office would inform him of any 
findings. 

By l e t t e r of 22 Apri l 1996, t he d is t r ic t governor M a h m u t C u h a d a r 
in formed the office of t h e provincial a u t h o r i t i e s of Tunce l i t h a t Kas im 
Aydin had been provided wi th financial aid in t h e a m o u n t of 11,581,000 
T u r k i s h liras (TRL) and t h a t , u n d e r sect ion 22 of P r e v e n t i o n of 
T e r r o r i s m Act (Law no. 3713) , K a s i m Aydin had r e q u e s t e d a n add i t iona l 
a m o u n t of T R L 2,265,000,000 from the Social H e l p and Sol idar i ty Fund by 
way of c o m p e n s a t i o n . 

By l e t t e r of 25 Apri l 1996, r e fe r r ing to a l e t t e r of t he I n t e r n a t i o n a l Law 
and Fore ign Affairs D i r e c t o r a t e of t he Min i s t ry of J u s t i c e , a j u d g e at the 
Hoza t Civil C o u r t of G e n e r a l J u r i s d i c t i o n exp la ined to t he H o z a t public-
p rosecu to r ' s office t h a t Kas im Aydin h a d not r e q u e s t e d a judic ia l 
d e t e r m i n a t i o n of d a m a g e incur red as a resul t of t e r ro r i s t act ivi t ies but a 
judicial dec l a ra t ion t h a t his fa ther was legally p r e s u m e d dead . 

O n 26 April 1996 the H o z a t d is t r ic t governor M a h m u t C u h a d a r 
in formed the H o z a t publ ic p ro secu to r ' s office t h a t t he inves t iga t ion in to 
t he d i s a p p e a r a n c e of Mi is lum Aydin was still ongoing , t h a t no final 
decis ion in t h a t inves t iga t ion h a d yet been t a k e n a n d tha t no 
inves t iga t ion could be conduc t ed in to t he b u r n i n g down of t he house of 
Mi i s lum Aydin since the p e r p e t r a t o r s had r e m a i n e d unident i f ied . 

By l e t t e r of 6 M a y 1996, which refers to t he app l ica t ion b r o u g h t by 
K a s i m Aydin to the E u r o p e a n C o m m i s s i o n of H u m a n R igh t s , the 
g e n d a r m e r i e g e n e r a l c o m m a n d in A n k a r a in formed the D i r e c t o r a t e of 
t he Counci l of E u r o p e , H u m a n Righ t s a n d the O S C E of the Min i s t ry of 
Fore ign Affairs t h a t , as a resu l t of a t t a c k s by t e r ro r i s t o rgan i sa t ions in 
t he Tunce l i reg ion , K a s i m Aydin h a d moved to a house in H o z a t which 
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was owned by his f a the r and t h a t , at his r e q u e s t , he had b e e n g r a n t e d 
financial aid a m o u n t i n g to T R L 11,581,000. T h e l e t t e r fu r the r m e n t i o n s 
tha t K a s i m Aydin h a d filed a r e q u e s t on 27 M a r c h 1996 wi th t he d is t r ic t 
governor for c o m p e n s a t i o n for loss of livestock (beehives and goa t s ) as a 
resu l t of t e r ro r i s t a t t a c k s in O c t o b e r 1994. Fol lowing the inves t iga t ion in 
re la t ion to this r e q u e s t , it h a d b e e n dec ided to g r a n t c o m p e n s a t i o n to 
K a s i m Aydin. C o n s e q u e n t l y and to this end, an a m o u n t of 
T R L 2,265,000,000 h a d b e e n r e q u e s t e d from t h e Social H e l p a n d 
Sol idar i ty Fund u n d e r sec t ion 22 of the P reven t ion of T e r r o r i s m Act (Law 
no. 3713) . 

O n 13 J u n e 1996 the Social H e l p and Sol idar i ty F u n d held tha t Kas im 
Aydin ' s r eques t for c o m p e n s a t i o n was not r e a sonab l e . It dec ided t h a t he 
would be financially c o m p e n s a t e d wi th in t he l imits of t he F u n d ' s financial 
r esources "in case of a d e t e r m i n a t i o n of t he c o n t i n u a n c e of his losses" 
("adi gegenin magduriyetinin devam ettiginin tespiti halinde"). 

O n 26 J u n e 1996, wi th re fe rence to the dis t r ic t governor ' s l e t t e r of 
12 M a r c h 1996, the Tunce l i provincial d e p u t y governor in formed the 
H o z a t d is t r ic t governor of t he reply d a t e d 14 J u n e 1996 by the N a t i o n a l 
Police H e a d q u a r t e r s at t he Min i s t ry of t he In t e r io r in A n k a r a , to t he 
effect t h a t the police a u t h o r i t i e s would assist t he c o m p e t e n t publ ic 
p rosecu to r in the inves t iga t ion of t he offences as long as these 
inves t iga t ions were ongo ing and as long as they had not b e c o m e t i m e -
b a r r e d . 

O n 1 J u l y 1996 K a s i m Aydin gave a s t a t e m e n t to the g e n d a r m e r i e 
s e r g e a n t §ene l Kavak , in which he conf i rmed t h a t his fa ther , M u s l u m 
Aydin, was still miss ing , t h a t his body had not been found and t h a t , 
t he re fo re , he h a d sough t to ob t a in a jud ic ia l d e c l a r a t i o n t h a t his fa ther 
was legally p r e s u m e d d e a d . 

By l e t t e r of 17 J u l y 1996 the H o z a t Dis t r ic t A d m i n i s t r a t i v e Counci l 
in formed the H o z a t publ ic p ro secu to r ' s office, in r e l a t ion to b o t h t he 
d i s a p p e a r a n c e of M u s l u m Aydin a n d the b u r n i n g of his p rope r ty , t h a t 
- accord ing to i n fo rma t ion suppl ied by the c o m p e t e n t a u t h o r i t i e s - no 
ope ra t i on had been c o n d u c t e d in Diirii t and t h a t t he p e r p e t r a t o r s had 
r e m a i n e d un ident i f ied . T h e r e f o r e , a n d in t he absence of any evidence, 
t he Admin i s t r a t i ve Counci l would not be c o m p e t e n t to open an 
inves t iga t ion . Moreover , in t he absence of evidence t h a t the p e r p e t r a t o r s 
be longed to t he secur i ty forces, t he office of t h e d is t r ic t governor was no t 
c o m p e t e n t to issue a p e r m a n e n t s ea rch w a r r a n t for M u s l u m Aydin. 
C o n s e q u e n t l y , t he inves t iga t ion was to be r e fe r red back to t he public 
p rosecu to r ' s office for a c o n t i n u a t i o n of this inves t iga t ion u n d e r t he 
r e g u l a r p r o c e d u r e . 

O n 29 J u l y 1996 K a s i m Aydin filed a pe t i t i on wi th t h e P r e s i d e n t a n d 
P r i m e Min i s t e r in r e l a t i on to his fa ther . H e exp la ined tha t he had 
r e q u e s t e d c o m p e n s a t i o n in t h e a m o u n t of T R L 2,265,000,000 from the 
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Social H e l p and Sol idar i ty Fund , which he h a d b e e n u n a b l e to ob ta in given 
the F u n d ' s lack of Financial r e sources . O n 14 Augus t 1996 t h e office of t he 
P r i m e Min i s t e r in formed K a s i m Aydin t h a t his pe t i t ion had been 
t r a n s m i t t e d for e x a m i n a t i o n to t he Min i s t ry of t he In t e r io r . 

O n 1 Augus t 1996 - in r e sponse to a compla in t filed by all app l ican t s 
about the d i s a p p e a r a n c e of Mus l t im Aydin which h a d b e e n r eg i s t e r ed 
u n d e r no. 1996/59 af ter it h a d b e e n t r a n s m i t t e d on 17 J u l y 1996 by the 
H o z a t Dis t r ic t Admin i s t r a t i ve Counc i l to t he publ ic p rosecu to r ' s office -
t he H o z a t publ ic p rosecu to r A h m e t Cengiz issued a decis ion of lack of 
ju r i sd ic t ion . In the l ight of the evidence given by Abdu l l ah K a l e m and 
Hi iseyin D u r g u n and the fact t h a t , a p a r t from Miisl i im Aydm, five o t h e r 
pe r sons had also d i s a p p e a r e d d u r i n g the s a m e per iod , A h m e t Cengiz 
found it e s tab l i shed t h a t t h e r e h a d in fact b e e n a mi l i t a ry ope ra t i on a t 
t he r e l evan t t ime . N o t i n g t h a t a d i s p u t e h a d a r i s en b e t w e e n the Hoza t 
Dis t r ic t A d m i n i s t r a t i v e Counc i l a n d the H o z a t publ ic p r o s e c u t o r ' s office 
as to which a u t h o r i t y had ju r i sd ic t ion over the m a t t e r a n d r e f e r r i ng to a 
decis ion t a k e n on 5 Ju ly 1996 by the Ju r i sd i c t i on D i s p u t e s C o u r t 
(Uyusmazlik Mahkemesi), A h m e t Ceng iz he ld t h a t offences c o m m i t t e d by 
mi l i t a ry staff in t he course of t he i r fight aga ins t t e r r o r i s m w e r e to be 
e x a m i n e d by the mi l i ta ry cou r t s . C o n s e q u e n t l y , he dec ided t h a t the 
inves t iga t ion was to be t r a n s m i t t e d to the office of the 8 th A r m y Corps 
C o m m a n d . 

O n 23 S e p t e m b e r 1996 the H o z a t d is t r ic t d e p u t y governor in formed the 
office of t he provincial au tho r i t i e s of T u n c e l i t h a t K a s i m Aydm's r e q u e s t 
for c o m p e n s a t i o n from the Social H e l p a n d Sol idar i ty F u n d h a d not been 
r easonab le and tha t he could only be g r a n t e d c o m p e n s a t i o n wi th in the 
f inancial l imits of t h e r e sources of this F u n d . T h e d e p u t y governor ' s 
l e t t e r fu r the r s t a t e d t h a t K a s i m A y d m had t hus received c o m p e n s a t i o n 
in an a m o u n t of T R L 27,583,000 a n d t h a t t h e r e were no addi t iona l 
r e sources to g r a n t h im a h ighe r a m o u n t . 

O n 10 O c t o b e r 1996 the 8 t h A r m y Corps C o m m a n d ass i s tan t 
p r o s e c u t o r in Elaztg, C a p t a i n N. K e m a l U r h a n , i ssued a decis ion of lack 
of t e r r i t o r i a l j u r i sd ic t ion lyetkisiziik karan) a s , at the re levan t t i m e , the 
Bolu 2nd C o m m a n d o Br igade C o m m a n d was respons ib le for mi l i t a ry 
ope ra t i ons in t he reg ion of Hoza t -Ovac tk . As his office was not c o m p e t e n t 
to e x a m i n e m a t t e r s conce rn ing t h e 2nd C o m m a n d o Br igade C o m m a n d , 
he dec ided to t r ans f e r t he case to t h e Office of t he mi l i t a ry p rosecu to r of 
t h e A n k a r a 4 th A r m y Corps C o m m a n d . 

In a copy - cert if ied on 24 F e b r u a r y 1997 by the g e n d a r m e r i e 
c o m m a n d e r H a y a t i Aydm - of a n u n d a t e d jo in t s t a t e m e n t by t he four 
g e n d a r m e s H a s a n Evren , §ene l Kavak , O z k a n D u r a n and M e t e Semiz , as 
s u b m i t t e d to t he N a t i o n a l Secur i ty C o u r t of M a l a t y a in connec t ion wi th 
p roceed ings aga ins t a pe r son n a m e d S inan Gul in which the ques t ion had 
a r i sen w h e t h e r on 5 O c t o b e r 1995 t h e r e had been a clash in Diir i i t , it is 
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s t a t e d t h a t , on 8 and 9 O c t o b e r 1994, a clash had t a k e n place in t he 
Tuncel i -Ovacik-Bi lgeg reg ion in t he course of which twenty- two t e r ro r i s t s 
a n d two soldiers had been killed and t h a t this c lash was r eco rded in t he 
g e n d a r m e r i e inc ident r e p o r t u n d e r t he re fe rence H R K : 0622-988-94/ 
22238 of 13 O c t o b e r 1994. 

O n 6 M a r c h 1997 the g e n d a r m e r i e g e n e r a l c o m m a n d in A n k a r a 
in formed the Min i s t ry of Fore ign Affairs t h a t t he 2nd C o m m a n d o Br igade 
C o m m a n d had c o n d u c t e d mi l i t a ry ope ra t ions in t he Hoza t -Ovac ik dis t r ic t 
in the province of Tunce l i , bu t t h a t no such ope ra t ion had been conduc t ed in 
t he S a n s a l t i k - D e r i n d e r e a r e a , w h e r e M u s l u m Aydin had lived. 

O n 10 M a r c h 1997 t h e A r m y G e n e r a l Staff (Genel Kurmay Baskanhgi) 
in formed t h e Min i s t ry of Fore ign Affairs t h a t the p r e l i m i n a r y 
inves t iga t ion of C e m a l Aydin 's appl ica t ion to t h e E u r o p e a n C o m m i s s i o n 
of H u m a n Rights was u n d e r way. However , on the g r o u n d s t h a t this 
p r e l i m i n a r y inves t iga t ion was conf ident ia l , it was not possible to disclose 
t he en t i r e case file. Should in fo rma t ion be r e q u i r e d , such in fo rma t ion 
could neve r the le s s be m a d e avai lable as long as its conf ident ia l n a t u r e 
was r e spec t ed . 

O n 29 S e p t e m b e r 1997 the g e n d a r m e r i e g e n e r a l c o m m a n d p r o s e c u t o r 
(Jandarma Genel Komutanhgi Savcm), Ali C a k m a k k a y a , i ssued a decis ion of 
lack of j u r i sd i c t ion in respec t of t he d i s a p p e a r a n c e of M u s l u m Aydin a n d 
e ight o t h e r s who had d i s a p p e a r e d and /o r been found d e a d in S e p t e m b e r 
and O c t o b e r 1994 in t he H o z a t region. As r e g a r d s t he case of M u s l u m 
Aydin, all app l i can t s a re r eco rded as c o m p l a i n a n t s in this decision. 

In th is decision it is n o t e d t h a t , be tween 29 S e p t e m b e r a n d 3 1 O c t o b e r 
1994, t he 2nd C o m m a n d o Br igade C o m m a n d had c o n d u c t e d mi l i t a ry 
ope ra t i ons in the n o r t h e r n pa r t of t he province of T u n c e l i and in t he 
Tunce l i -Ovac ik region . T h e r e w e r e , however , no wi tnesses to t he a l leged 
t a k i n g away by soldiers of t he n ine pe r sons r e p o r t e d miss ing. Ali 
C a k m a k k a y a n o t e d t h a t all avai lable evidence was of a h e a r s a y n a t u r e . 
H e h a d e x a m i n e d all of t h e mi l i t a ry m a p s a n d o t h e r r e l evan t d o c u m e n t s 
conce rn ing the per iod from J u l y to S e p t e m b e r 1994. If local pe r sons h a d 
b e e n used as gu ides , this would have been recorded . A n u m b e r of local 
pe r sons had in fact b e e n used as gu ides a n d t he i r n a m e s had b e e n duly 
r ecorded . H e fu r the r no ted t h a t t he P K K and o t h e r t e r ro r i s t 
o rgan i sa t i ons ( T K T / M L , P a r t i z a n , T ikko , Dev-Sol and T D K T ) were very 
active in t he reg ion . T h e y h a d b e e n in con t ro l of t he road a n d had even 
used he l i cop te r s for t r a n s p o r t a t i o n pu rposes . 

Ali C a k m a k k a y a ' s decision fu r the r s t a t ed t h a t , c o n t r a r y to t he 
2nd C o m m a n d o B r i g a d e C o m m a n d which h a d always r e spec t ed t he law 
a n d had shown h u m a n i t y towards t he civilian popu la t i on , t he se t e r ro r i s t 
o rgan i sa t ions had explo i ted the local popu l a t i on in t he region, had 
d i s s e m i n a t e d p r o p a g a n d a a n d h a d c o m m i t t e d var ious offences involving 
violence and kil l ings while t ry ing to m a k e it a p p e a r as if these offences 
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had been c o m m i t t e d by t h e secur i ty forces. Aga ins t th i s b a c k g r o u n d and 
no t ing t h a t t he only evidence avai lable was of a h e a r s a y n a t u r e as well as 
t he absence of any r e a s o n a b l e e x p l a n a t i o n as to why the secur i ty forces 
would have a rb i t r a r i ly t a k e n n ine pe r sons wi th t h e m , he cons ide red tha t 
it was not possible to hold t he 2nd C o m m a n d o Br igade C o m m a n d 
respons ib le for the d i s a p p e a r a n c e a n d / o r kill ing of t he n ine persons 
conce rned . O n the basis of t he in fo rmat ion and d o c u m e n t s avai lable , it 
could only be conc luded t h a t t he t e r ro r i s t o rgan i sa t ions were responsib le 
for wha t had h a p p e n e d to t he se n ine pe rsons . H a v i n g r e a c h e d this 
conclusion, he cons idered t h a t , t he re fo re , t he case should be t r a n s m i t t e d 
to the M a l a t y a Na t iona l Secur i ty C o u r t in whose ju r i sd ic t ion the province 
of Tunce l i lies. 

It a p p e a r s t h a t the publ ic p rosecu to r ' s office at t he M a l a t y a Na t iona l 
Secur i ty C o u r t has o p e n e d a n inves t iga t ion , r e g i s t e r e d u n d e r no. 1998/72, 
which is still pend ing . 

B. R e l e v a n t d o m e s t i c law 

/. Criminal law and procedure 

U n d e r t he T u r k i s h C r i m i n a l C o d e {Turk Ceza Kanunu) unlawful 
depr iva t ion of l iber ty (Article 179 genera l ly , Art icle 181 in respec t of civil 
s e r v a n t s ) , coercion t h r o u g h force or t h r e a t s (Article 188), a rson 
(Articles 369-72), a g g r a v a t e d a r son if h u m a n life is e n d a n g e r e d 
(Article 382), u n i n t e n t i o n a l a r son by ca re le s sness , neg l igence or 
i nexpe r i ence (Article 383) , all forms of i n t en t iona l homicide 
(Articles 448-55), u n i n t e n t i o n a l homic ide (Articles 452 a n d 459), 
i n t en t iona l infliction of d a m a g e to s o m e o n e ' s p r o p e r t y (Art icles 516 and 
517) a n d the a r b i t r a r y h a r m i n g or kill ing of a n o t h e r pe r son ' s an ima l 
(Article 521) cons t i t u t e c r i m i n a l offences. 

For all t he se offences compla in t s m a y be lodged, p u r s u a n t to 
Art ic les 151 a n d 153 of t he Code of C r i m i n a l P r o c e d u r e (Ceza 
Muhakemeleri Usulii Kanunu), wi th the publ ic p rosecu to r or the local 
a d m i n i s t r a t i v e au tho r i t i e s . U n d e r Art ic le 235 of t he C r i m i n a l Code , any-
publ ic official who fails to r epo r t to the police or a publ ic p rosecu to r ' s 
office an offence of which he has b e c o m e a w a r e in t he course of his du t ies 
is liable to i m p r i s o n m e n t . T h e publ ic p r o s e c u t o r and the police have a du ty 
to inves t iga te c r imes r e p o r t e d to t h e m , t he fo rmer dec id ing w h e t h e r a 
p rosecu t ion should be in i t i a ted , p u r s u a n t to Art ic le 148 of t he C o d e of 
C r i m i n a l P r o c e d u r e . A c o m p l a i n a n t m a y a p p e a l aga ins t t he decis ion of 
t he publ ic p rosecu to r not to i n s t i t u t e c r imina l p roceed ings . 

If a suspect is a m e m b e r of t h e a r m e d forces, t h e appl icable law is 
d e t e r m i n e d by the n a t u r e of t he offence. If it concerns a "mi l i t a ry 
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offence" u n d e r the Mi l i t a ry C r i m i n a l Code (Law no. 1632), t h e c r imina l 
p roceed ings a re in pr inciple c o n d u c t e d in acco rdance wi th Law no. 353 on 
the e s t a b l i s h m e n t of cour t s m a r t i a l and the i r ru les of p r o c e d u r e . W h e r e 
a m e m b e r of t he a r m e d forces has b e e n accused of an o rd ina ry offence, it 
is no rma l ly t he provisions of t he Code of C r i m i n a l P r o c e d u r e which apply 
(see Art ic le 145 § 1 of t he C o n s t i t u t i o n and sect ions 9 to 14 of Law 
no. 353) . 

2. State of emergency 

Since a p p r o x i m a t e l y 1985, ser ious d i s t u r b a n c e s have r a g e d in t he 
sou th-eas t of T u r k e y b e t w e e n the secur i ty forces a n d m e m b e r s of t he 
PKK. Th i s conf ron ta t ion has , accord ing to t he G o v e r n m e n t , c l a imed the 
lives of t h o u s a n d s of civilians a n d m e m b e r s of the secur i ty forces. 

Two pr inc ipa l dec rees r e l a t i n g to t he s o u t h - e a s t e r n reg ion have been 
m a d e u n d e r t he Law on the s t a t e of e m e r g e n c y (Law no. 2935, 25 O c t o b e r 
1983). T h e first, D e c r e e no. 285 (10 J u l y 1987), e s t ab l i shed a reg iona l 
gove rnor sh ip of the s t a t e of e m e r g e n c y in t en of t h e e leven provinces of 
sou th -eas t T u r k e y , inc luding the province of Tunce l i . U n d e r Art ic le 4 (b) 
and (d) of the d e c r e e , all p r iva te and publ ic secur i ty forces a n d t h e 
G e n d a r m e r i e Publ ic Peace C o m m a n d a re at t he disposal of t he regional 
governor . 

T h e second, D e c r e e no. 430 (16 D e c e m b e r 1990), re inforced the powers 
of the reg iona l governor , for e x a m p l e to o r d e r t r ans fe r s ou t of t he region 
of public officials a n d employees , inc lud ing j u d g e s and p rosecu to r s , and 
provided in Art ic le 8: 

" N o c r i m i n a l , financial o r l ega l l i ab i l i ty m a y be a s s e r t e d a g a i n s t ... t h e g o v e r n o r of a 

s t a t e of e m e r g e n c y r e g i o n or by p r o v i n c i a l g o v e r n o r s in t h a t r e g i o n in r e s p e c t of 

d e c i s i o n s t a k e n , o r a c t s p e r f o r m e d , by t h e m in t h e e x e r c i s e of t h e p o w e r s c o n f e r r e d on 

t h e m by t h i s d e c r e e , a n d n o a p p l i c a t i o n sha l l b e m a d e to a n y j u d i c i a l a u t h o r i t y to t h a t 

e n d . T h i s is w i t h o u t p r e j u d i c e t o t h e r i g h t s of i n d i v i d u a l s t o c l a i m r e p a r a t i o n f rom t h e 

S t a t e for d a m a g e w h i c h t h e y h a v e b e e n c a u s e d w i t h o u t j u s t i f i c a t i o n . " 

3. Prosecution for terrorist offences and offences allegedly committed by members 
of the security forces 

U n d e r sect ion 3 of t he P r e v e n t i o n of T e r r o r i s m Act (Law no. 3713 of 
12 Apri l 1991), t h e offence def ined in Art ic le 168 of the C r i m i n a l Code is 
classified as a " t e r ro r i s t ac t" . U n d e r sect ion 4, t h e offence def ined in 
Art ic le 169 of the s a m e Code is classified in t he ca t ego ry of "ac ts 
c o m m i t t e d to fu r the r the p u r p o s e s of t e r r o r i s m " . 

P u r s u a n t to sect ion 9 (a) of Law no. 2845 on the c r ea t i on a n d ru les of 
p r o c e d u r e of t he Na t iona l Secur i ty C o u r t s , publ ic p ro secu to r s a re 
depr ived of j u r i sd i c t i on in cases of a l leged t e r ro r i s t offences in favour of a 
s e p a r a t e sys t em of na t iona l secur i ty p ro secu to r s a n d cour t s es tab l i shed 
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t h r o u g h o u t Tu rkey . On ly these cour t s a re c o m p e t e n t to t ry cases involving 
the offences def ined in Art ic les 168 a n d 169 of t he C r i m i n a l C o d e . 

Publ ic p ro secu to r s a r e also depr ived of ju r i sd ic t ion wi th r ega rd to 
offences a l leged aga ins t m e m b e r s of t h e secur i ty forces in t he s t a t e of 
e m e r g e n c y region . Art ic le 4 § 1 of D e c r e e no. 285 provides t h a t all 
secur i ty forces u n d e r the c o m m a n d of the reg iona l governor shall be 
subject , in respec t of acts pe r fo rmed in t he course of the i r d u t i e s , to the 
Law on the p rosecu t ion of civil s e rvan t s . 

T h u s , any p rosecu to r who receives a compla in t a l leging a c r imina l act by 
a m e m b e r of t he secur i ty forces m u s t issue a decis ion of non- jur isdic t ion 
and , d e p e n d i n g on the suspec t ' s s t a t u s , t r ans f e r t he file to e i t h e r the 
Dis t r ic t or the Provincial Admin i s t r a t i ve Counc i l (Ilge or II idare kurulu). 
T h e s e councils a re m a d e u p of civil s e rvan t s a n d a re cha i r ed by the dis t r ic t 
or provincial governor . T h e y conduc t t he p r e l i m i n a r y inves t iga t ion and 
dec ide w h e t h e r or not to p ro secu t e . T h e s e councils have b e e n cri t icised for 
the i r lack of legal knowledge , as well as for be ing easily inf luenced by the 
dis t r ic t or provincial governors , who also h e a d the secur i ty forces. 

An appea l aga ins t a decis ion by a Dis t r ic t A d m i n i s t r a t i v e Counci l lies 
wi th the Reg iona l A d m i n i s t r a t i v e C o u r t (Bolge Idare Mahkemesi). If a 
decision not to p rosecu te is t a k e n , the case is au toma t i ca l l y r e f e r r ed to 
t h a t cour t . An appea l aga ins t a decis ion t a k e n by a Provincial 
A d m i n i s t r a t i v e Counci l lies wi th t he S u p r e m e A d m i n i s t r a t i v e C o u r t 
(Danqtay). If a decis ion not to p ro secu t e is t a k e n , t he case is 
a u t o m a t i c a l l y r e fe r red to t he S u p r e m e A d m i n i s t r a t i v e C o u r t . 

If a decis ion to p rosecu te h a s been t a k e n , the case is r e fe r red to the 
publ ic p r o s e c u t o r for fu r the r ac t ion . 

4. Constitutional provisions on administrative liability 

Art ic le 125 of the T u r k i s h C o n s t i t u t i o n provides as follows: 

"All a c t s o r d e c i s i o n s of t h e a u t h o r i t i e s a r e s u b j e c t t o j u d i c i a l r e v i e w ... 

T h e a u t h o r i t i e s sha l l be l i ab le to m a k e r e p a r a t i o n for all d a m a g e c a u s e d by t h e i r a c t s 

o r m e a s u r e s . " 

Th i s provision is not subject to any res t r i c t ions even in a s t a t e of 
e m e r g e n c y or war . T h e l a t t e r r e q u i r e m e n t of t he provision does not 
necessar i ly r e q u i r e proof of the ex i s tence of any fault on t he p a r t of the 
a u t h o r i t i e s , whose liability is of a n abso lu t e , objective n a t u r e , b a s e d on the 
theo ry of "social r isk". T h u s , t he a u t h o r i t i e s m a y indemnify people who 
have suffered d a m a g e from acts c o m m i t t e d by u n k n o w n or te r ror i s t 
a u t h o r s w h e n the S t a t e m a y be said to have failed in its d u t y to m a i n t a i n 
publ ic o rde r a n d safety, or in its d u t y to s a fegua rd individual life a n d 
p rope r ty . 
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U n d e r sect ion 13 of Law no. 2577 on a d m i n i s t r a t i v e p r o c e d u r e , anyone 
who has s u s t a i n e d d a m a g e as a resul t of an act by t he a u t h o r i t i e s may , 
wi th in one year af ter the a l leged act was c o m m i t t e d , c la im c o m p e n s a t i o n 
from t h e m . If t he c la im is re jec ted in whole or in p a r t or if no reply is 
received wi th in sixty days, t h e v ic t im m a y b r ing p roceed ings before the 
a d m i n i s t r a t i v e cour t s , whose p roceed ings a re in wr i t ing . 

5. Civil law provisions 

Any illegal act by civil s e rvan t s , be it a c r i m e or a tor t , which causes 
m a t e r i a l or m o r a l d a m a g e may be the subject of a claim for 
c o m p e n s a t i o n before t he o rd ina ry civil cou r t s . P u r s u a n t to Art ic le 41 of 
t he Code of Ob l iga t i ons (Borçlar Kanunu), an in jured pe r son m a y fde a 
c la im for c o m p e n s a t i o n aga ins t a n a l leged p e r p e t r a t o r who has caused 
d a m a g e in an unlawful m a n n e r w h e t h e r wilfully, negl igent ly or 
i m p r u d e n t l y . P e c u n i a r y loss m a y be c o m p e n s a t e d by the civil cour t s 
p u r s u a n t to Art ic le 46 of the C o d e of Ob l iga t ions a n d non-pecun ia ry or 
m o r a l d a m a g e s awarded u n d e r Art ic le 47 of th is C o d e . T h e civil cour t s 
a r e not b o u n d by the findings of a c r imina l cour t as to a d e f e n d a n t ' s 
l iability (Article 53). 

However , u n d e r sect ion 13 of Law no. 657 on S t a t e employees , anyone 
who has s u s t a i n e d loss as a resu l t of an act done in t he p e r f o r m a n c e of 
du t i e s gove rned by publ ic law may, in pr inc ip le , only b r ing an ac t ion 
aga ins t the publ ic a u t h o r i t y by w h o m the civil s e rvan t is employed a n d 
not d i rec t ly aga ins t t h e civil se rvan t (Article 129 § 5 of the C o n s t i t u t i o n 
and Art ic les 55 and 100 of t he Code of O b l i g a t i o n s ) . T h a t is not , however , 
a n abso lu te ru le . W h e n an act is found to be il legal or to r t ious and , 
consequen t ly , is no longer an " a d m i n i s t r a t i v e " act or deed , t he civil 
cour t s m a y allow a c la im for d a m a g e s to be m a d e aga ins t the official 
conce rned , w i thou t pre judice to t he v ic t im 's r ight to b r ing a n act ion 
aga ins t t he a u t h o r i t y on the basis of its j o in t l iabili ty as the official's 
employe r (Art icle 50 of t he Code of O b l i g a t i o n s ) . 

C O M P L A I N T S 

1. All the app l i can t s compla ined u n d e r Ar t ic le 2 of t he Conven t i on 
t h a t Miisl i im Aydin d i s a p p e a r e d after be ing t a k e n away by the secur i ty 
forces and t h a t it m u s t be p r e s u m e d t h a t he was killed by the secur i ty 
forces. T h e app l i can t s s u b m i t t e d t h a t an u n a c k n o w l e d g e d d e t e n t i o n 
c o n s t i t u t e d a violat ion of t he r ight to life, as it ser iously inc reased the 
risk of loss of life for t he p e r s o n who had " d i s a p p e a r e d " . 

2. All t he app l i can t s compla ined u n d e r Art ic le 1 of Protocol No . 1 of 
t he d e s t r u c t i o n of t he i r family h o m e and possess ions , inc lud ing the 
kil l ing and d i s a p p e a r a n c e of l ivestock. 
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3. T h e first app l ican t , K a s i m Aydin, fu r the r compla ined t h a t the 
anx ie ty a n d pa in suffered by h imse l f and his family, which h a d been 
caused by the d i s a p p e a r a n c e and u n c e r t a i n fate of his fa ther , as well as 
t h e d e s t r u c t i o n of his family h o m e a n d possessions forcing h im and his 
family to a b a n d o n the i r vil lage for an insecure ex is tence e l sewhere , in 
conjunct ion wi th the S t a t e ' s refusal to provide him a n d his family wi th 
a d e q u a t e suppor t a n d ass i s t ance , a m o u n t e d to t r e a t m e n t c o n t r a r y to 
Art ic le 3 of the Conven t ion . 

4. T h e first app l i can t c o m p l a i n e d u n d e r Art ic le 5 of t he Conven t i on 
t h a t his f a the r ' s d i s a p p e a r a n c e and the d e s t r u c t i o n of his family h o m e 
a n d possessions cons t i t u t ed a viola t ion of t he r ight to l iber ty a n d secur i ty . 

5. T h e first app l i can t c o m p l a i n e d u n d e r Art ic le 6 of t he Conven t ion 
t h a t he was depr ived of his r ight to a civil r e m e d y in r e l a t i on to the 
d e s t r u c t i o n of his family h o m e and possess ions . H e re fe r red in this 
respec t to t he reply from the H o z a t d is t r ic t governor of 26 J a n u a r y 1995 
as evidence of t h e S t a t e ' s a t t i t u d e to those c la iming t h a t t he i r house had 
b e e n b u r n e d down. 

6. T h e first app l i can t c o m p l a i n e d u n d e r Art ic le 8 of t he Conven t ion 
t h a t t he d e s t r u c t i o n of his family h o m e and possessions was a violation of 
his a n d his family's r ight to respec t for t he i r p r iva te a n d family life. 

7. T h e first app l ican t c o m p l a i n e d u n d e r Art ic le 13 of t he Conven t ion 
t h a t he had no effective d o m e s t i c r e m e d i e s as r e g a r d s the viola t ions of his 
a n d his family's r igh t s u n d e r t h e Conven t ion . 

8. Rely ing on Art ic le 14 of t he Conven t i on t a k e n in conjunct ion wi th 
Ar t ic les 3, 5, 6, 8 and 13 of t he Conven t i on a n d Art ic le 1 of Protocol No. 1, 
t h e first app l i can t also compla ined , in respec t of t he d e s t r u c t i o n of his 
family h o m e and possess ions , t h a t he and his family had b e e n subjected 
to d i s c r imina t i on on the g r o u n d s of the i r e thn i c or igin, t he fact of the i r 
be long ing to a na t iona l minor i ty and the i r Alevi belief. 

9. T h e first app l ican t c o m p l a i n e d t h a t the policy p u r s u e d by the 
T u r k i s h a u t h o r i t i e s in a l lowing the mi l i t a ry a free h a n d to suppres s the 
p r o b l e m s in sou th -eas t T u r k e y by m e t h o d s which inc luded the evacua t ion 
a n d des t ruc t ion of vil lages c o n s t i t u t e d a viola t ion of Art ic le 18 of t he 
Conven t i on . 

10. T h e first app l i can t finally compla ined of a g g r a v a t e d violat ions of 
his and his family's r igh ts u n d e r Ar t ic les 2, 3 , 5, 6, 8 a n d 13 of t he 
C o n v e n t i o n a n d u n d e r Art ic le 1 of Protocol No. 1, as t he se violat ions 
fo rmed p a r t of a S t a t e prac t ice in sou th -eas t Tu rkey . 

P R O C E D U R E 

Appl ica t ion no. 28293/95 was lodged wi th the E u r o p e a n Commis s ion of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 3 M a r c h 1995 a n d r eg i s t e r ed on 
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23 A u g u s t 1995. Appl ica t ion no. 29494/95 was lodged on 22 N o v e m b e r 
1995 a n d r eg i s t e r ed on 7 D e c e m b e r 1995. Appl ica t ion no. 30219/96 was 
lodged on 5 O c t o b e r 1995 a n d r eg i s t e r ed on 15 F e b r u a r y 1996. 

O n 16 J a n u a r y 1996 t h e C o m m i s s i o n dec ided to c o m m u n i c a t e 
appl ica t ion no. 28293/95 to t he G o v e r n m e n t . O n 3 D e c e m b e r 1996 the 
C o m m i s s i o n dec ided to c o m m u n i c a t e app l ica t ion no. 29494/95 to t he 
G o v e r n m e n t and to jo in appl ica t ions nos. 28293/95 and 29494/95. O n 
20 M a y 1997 the C o m m i s s i o n dec ided to c o m m u n i c a t e appl ica t ion 
no. 30219/96 to the G o v e r n m e n t . 

T h e G o v e r n m e n t ' s w r i t t e n observa t ions on app l ica t ion no. 28293/95 
were s u b m i t t e d on 16 S e p t e m b e r 1996, af ter t h r e e ex tens ions of t he 
t ime- l imi t fixed for t h a t p u r p o s e . T h e app l i can t s repl ied on 7 N o v e m b e r 
1996. 

T h e G o v e r n m e n t ' s w r i t t e n observa t ions on app l ica t ion no. 29494/95 
were s u b m i t t e d on 18 Apri l 1997, af ter a n ex t ens ion of t he t ime- l imi t 
fixed for t h a t pu rpose . O n 6 May 1997 the G o v e r n m e n t s u b m i t t e d 
ce r t a in d o c u m e n t s in suppor t of the i r obse rva t ions . T h e app l i can t s 
rep l ied on 11 J u n e 1997. 

T h e G o v e r n m e n t ' s w r i t t e n observa t ions on app l ica t ion no. 30219/96 
were s u b m i t t e d on 24 N o v e m b e r 1997, af ter an ex tens ion of t he t i m e -
limit fixed for t h a t pu rpose . T h e app l i can t s repl ied on 13 J a n u a r y 1998. 
O n 4 J u n e 1998 the G o v e r n m e n t s u b m i t t e d c e r t a i n d o c u m e n t s in 
re la t ion to appl ica t ion no. 30219/96 . 

O n 1 N o v e m b e r 1998, by o p e r a t i o n of Art ic le 5 § 2 of Protocol No. 11 to 
t he Conven t ion , t he case fell to be e x a m i n e d by the C o u r t . 

By l e t t e r s of 24 J u l y a n d 6 Augus t 1999 respect ively, t he app l i c an t s ' 
r e p r e s e n t a t i v e s in formed t h e C o u r t t h a t M r G e n ç had b e e n de s igna t ed 
as the l ead ing r e p r e s e n t a t i v e in t h e p roceed ings before t he C o u r t . 

T H E L A W 

All of t he app l i can t s compla ined u n d e r Art ic le 2 of t he C o n v e n t i o n of 
t he d i s a p p e a r a n c e a n d p r e s u m e d kill ing of Mi i s lum Aydin. T h e first 
app l i can t , K a s i m Aydin, also rel ied on Art ic les 3, 5 a n d 13 of t he 
Conven t i on on this point . 

All of the app l i can t s c o m p l a i n e d u n d e r Art ic le 1 of Protocol No. 1 of the 
des t ruc t ion of the i r family h o m e and possess ions . T h e first app l i can t also 
rel ied on Art ic les 3, 5, 6, 8 a n d 13 of the Conven t i on in respec t of these 
facts. 

T h e first app l i can t fu r the r a l leged violat ions of Art ic les 14 a n d 18 of the 
Conven t ion . 
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/. As to the validity of application no. 30219/96 

As a p r e l i m i n a r y poin t , t he G o v e r n m e n t s u b m i t t e d t h a t K a s i m Aydin, 
who is a n app l ican t in b o t h app l i ca t ion no. 28293/95 a n d appl ica t ion 
no. 30219/96, h a d a u t h o r i s e d M r Boyle a n d M s H a m p s o n to r e p r e s e n t 
h im in appl ica t ion no. 28293/95 and M r Geng to r e p r e s e n t h im in 
appl ica t ion no. 30219/96. T h e G o v e r n m e n t ind ica ted t h a t this cast doubt 
on t he a u t h e n t i c i t y of app l i ca t ion no. 30219/96. 

T h e first app l i can t , K a s i m Aydin, s u b m i t t e d t h a t t h e r e was no legal 
obs tac le u n d e r T u r k i s h law to be ing r e p r e s e n t e d by several lawyers . 

T h e C o u r t no tes t h a t t h e r e p r e s e n t a t i o n of app l i can t s by o the r s is 
covered by Ru le 36 of the Rules of C o u r t . Ru le 36 con ta ins no provision 
to t h e effect t h a t an app l ican t m a y only be r e p r e s e n t e d by one pe r son a t 
a t i m e . T h e C o u r t , t he re fo re , accep ts t h a t t he first app l i can t is 
r e p r e s e n t e d by m o r e t h a n one p e r s o n in t he different p roceed ings he has 
i n t roduced before t h e C o u r t . 

However , in o r d e r to p r even t a n y m i s u n d e r s t a n d i n g s as to submiss ions 
m a d e by a n app l i can t , the C o u r t cons iders it p re fe rab le t h a t a n app l ican t 
in such a s i t ua t ion ind ica te which of t he r e p r e s e n t a t i v e s shall act as the 
l ead ing r e p r e s e n t a t i v e as r e g a r d s t he app l i can t ' s submiss ions to the 
C o u r t . In t he i n s t a n t case , M r C e n g has b e e n d e s i g n a t e d as such. T h e 
C o u r t c a n n o t find t h a t r e p r e s e n t a t i o n of an appl ican t by m o r e t h a n one 
pe r son is, as such, sufficient to cast d o u b t on the au then t i c i t y of a n 
appl ica t ion or t h a t t h e r e a r e r ea sons in t he p r e s e n t case to doub t the 
a u t h e n t i c i t y of t he appl ica t ions filed by K a s i m Aydin. 

2. Article 34 of the Convention 

T h e G o v e r n m e n t s u b m i t t e d t h a t it was doubtful w h e t h e r t he first 
app l ican t , K a s i m Aydin, could still c la im to be a vict im wi th in t he 
m e a n i n g of Ar t ic le 34 of t he Conven t i on as r e g a r d s his p e c u n i a r y losses. 
T h e G o v e r n m e n t po in ted ou t t h a t , in reply to r e p e a t e d r e q u e s t s , t he first 
app l ican t h a d b e e n provided wi th f inancial aid in the a m o u n t of 11,581,000 
T u r k i s h l iras (TRL) in o rde r to m e e t his needs . F u r t h e r m o r e , following a n 
e x a m i n a t i o n of his r e q u e s t of 27 M a r c h 1996 for c o m p e n s a t i o n for loss of 
l ivestock a n d beehives r e su l t i ng from te r ro r i s t ac ts , it h a d b e e n found 
a p p r o p r i a t e to g r a n t h im aid. O n th is basis and u n d e r sect ion 22 of the 
P reven t ion of T e r r o r i s m Act (Law no. 3713) , a r e q u e s t for aid in the 
a m o u n t of T R L 2,265,000,000 had been s u b m i t t e d to t he Social H e l p and 
Sol idar i ty F u n d . 

T h e first app l i can t s u b m i t t e d tha t the ex gratia f inancial aid he had 
received had no connec t ion wi th the d i s a p p e a r a n c e of his f a the r and , 
the re fo re , could not have fo rmed t h e basis for a finding t h a t he could no 
longer c la im to be a vict im wi th in t he m e a n i n g of Art ic le 34 of t he 
Conven t ion . Moreover , as t he f inancial aid a w a r d e d did not cons t i t u t e a n 
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answer to his compla in t s u n d e r the C o n v e n t i o n in respec t of t he a l leged 
d e s t r u c t i o n of his family h o m e and possess ions , this aid could not be 
r e g a r d e d as an a d e q u a t e r ed re s s or an effective r e m e d y for t h e viola t ion 
of his r igh t s u n d e r t he Conven t ion . 

T h e C o u r t cons iders t h a t t he no t ion of "v ic t im" wi th in t he m e a n i n g of 
Art ic le 34 of t h e Conven t i on d e n o t e s t h e pe r son d i rec t ly affected by t h e 
act or omiss ion in issue, t he ex is tence of a viola t ion of t he C o n v e n t i o n 
be ing conceivable even in t he absence of p re jud ice ; pre judice is r e levan t 
only in the con tex t of Ar t ic le 4 1 . C o n s e q u e n t l y , a decis ion or m e a s u r e 
favourable to t he app l i can t is not in pr inciple sufficient to depr ive h im of 
his s t a t u s as a "v ic t im" unless t he na t i ona l a u t h o r i t i e s have acknowledged , 
e i t he r express ly or in s u b s t a n c e , and afforded r ed re s s for, the b r e a c h of 
t he Conven t i on (see t he A m u u r v. F r a n c e j u d g m e n t of 25 J u n e 1996, 
Reports of Judgments and Decisions 1996-III, p . 846, § 36) . 

Since it does not a p p e a r t h a t the f inancial aid which has in fact b e e n 
pa id to t h e first app l i can t was based on a n a c k n o w l e d g m e n t , e i the r 
express ly or in s u b s t a n c e , t h a t the first app l i can t ' s r igh ts u n d e r t he 
C o n v e n t i o n have b e e n v io la ted by the a u t h o r i t i e s , the C o u r t is of t he 
opinion tha t the f inancial aid in issue c a n n o t be r e g a r d e d as sufficient for 
a dep r iva t ion of t he first app l i can t ' s s t a t u s as a "v ic t im" in respec t of his 
pecun ia ry losses. 

T h e C o u r t , t he r e fo re , accepts t h a t t h e first app l i can t can c la im to be a 
vict im wi th in t he m e a n i n g of Art ic le 34 of t he Conven t ion . 

3. Article 35 § 1 of the Convention 

As regards application no. 28293/95 

T h e G o v e r n m e n t s u b m i t t e d t h a t the first app l i can t , K a s i m Aydin, had 
failed to e x h a u s t d o m e s t i c r e m e d i e s a n d t h a t t h e r e were no g r o u n d s in t he 
p r e s e n t case to cons ider t he first app l i can t e x e m p t from the obl iga t ion to 
exhaus t d o m e s t i c r e m e d i e s u n d e r T u r k i s h law. In r e l a t ion to b o t h t he 
d i s a p p e a r a n c e of Mi i s lum Aydin and the d e s t r u c t i o n of the app l i can t ' s 
family h o m e and possess ions , t he first app l i can t avai led h imsel f of t he 
possibili ty of lodging c r imina l compla in t s . In the G o v e r n m e n t ' s opin ion , 
however , c r imina l p roceed ings were not necessar i ly a d e q u a t e in all cases , 
in p a r t i c u l a r w h e r e they conce rned ac t s c o m m i t t e d by u n k n o w n 
p e r p e t r a t o r s in t h e con t ex t of the s t rugg le aga ins t t e r r o r i s m . 

T h e G o v e r n m e n t s u b m i t t e d t h a t t h e r e w e r e two o t h e r effective 
r e m e d i e s avai lable u n d e r T u r k i s h law, as ind ica ted by t h e case-law of t h e 
S u p r e m e C o u r t a n d the S u p r e m e A d m i n i s t r a t i v e C o u r t , in o rde r to ob ta in 
c o m p e n s a t i o n for d a m a g e i n c u r r e d and of which the first app l i can t should 
have avai led himself. In th is r espec t , t he G o v e r n m e n t r e f e r r ed to t he 
admin i s t r a t i ve - l aw r e m e d y u n d e r Ar t ic le 125 of t he T u r k i s h C o n s t i t u t i o n 
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a n d Art ic le 8 of D e c r e e no. 430, and to t he possibil i ty of b r ing ing civil 
p roceed ings . Re fe r r i ng to ce r t a in e x a m p l e s of a d m i n i s t r a t i v e cour t 
decisions in which pe t i t i one r s had b e e n g r a n t e d c o m p e n s a t i o n for 
d a m a g e caused by the ac ts of a g e n t s of the S t a t e , t he G o v e r n m e n t 
s u b m i t t e d t h a t these two r e m e d i e s would have b e e n a p p r o p r i a t e and 
effective in t he first app l i can t ' s s i tua t ion . 

T h e first app l i can t re fu ted t h e G o v e r n m e n t ' s a r g u m e n t t h a t c r imina l 
p roceed ings were an i n a p p r o p r i a t e r e m e d y for his compla in t s u n d e r the 
Conven t ion . T h e s e compla in t s conce rned the d e s t r u c t i o n by the secur i ty 
forces of his family h o m e and possess ions , a n d the d i s a p p e a r a n c e of his 
fa ther at the h a n d s of t he se forces, bo th of which cons t i t u t ed ser ious 
c r imina l offences u n d e r T u r k i s h law. T o sugges t t h a t t he se compla in t s 
would be b e t t e r add re s sed by non-c r imina l p r o c e d u r e s failed to add res s 
the i r very n a t u r e . Moreover , to sugges t t h a t c r imina l r e m e d i e s were 
e i the r not a p p r o p r i a t e or unl ikely to work w h e r e c r imina l compla in t s 
were b r o u g h t aga ins t m e m b e r s of t he secur i ty forces a m o u n t e d to a n 
a c k n o w l e d g m e n t of de facto i m p u n i t y given to t he secur i ty forces in south­
east Tu rkey . T h e app l ican t e m p h a s i s e d t h a t he was not c o m p l a i n i n g about 
an act of t e r r o r i s m ca r r i ed out by t e r ro r i s t g roups such as t he P K K , but 
about d e l i b e r a t e ac ts c o m m i t t e d by the secur i ty forces. 

As r e g a r d s t he admin i s t r a t i ve - l aw r e m e d y sugges t ed by the 
G o v e r n m e n t , the first app l i can t r e fe r red to t he C o u r t ' s findings in the 
s imi lar case of Akdivar a n d O t h e r s v. T u r k e y ( j udgmen t of 16 S e p t e m b e r 
1996, Reports 1996-IV, p. 1212, § 72). T h e first app l i can t fu r the r a r g u e d 
tha t it was wholly u n a c c e p t a b l e t h a t a r e m e d y which g r a n t e d only 
financial c o m p e n s a t i o n and which ignored the responsibi l i ty of the 
secur i ty forces for t he ac ts in issue could be seen as a p p r o p r i a t e given the 
ser ious n a t u r e of the compla in t s . T o hold o the rwise would be to allow a 
S t a t e to pay for the r ight to des t roy civilian p r o p e r t y or c o m m i t o the r 
c r imes . 

As to t he civil r e m e d y sugges t ed by the G o v e r n m e n t , the first appl icant 
s u b m i t t e d t h a t , a l t h o u g h civil cour t s were not b o u n d by the findings of 
c r imina l cour t s , they still n e e d e d to be satisfied wi th the findings of fact, 
and the re fo re a n inves t iga t ion was r equ i r ed . W i t h o u t a n inves t iga t ion to 
es tabl ish t he facts, t he seek ing of c o m p e n s a t i o n u n d e r civil law was futile. 
Given t h e decis ions of the Dis t r ic t A d m i n i s t r a t i v e Counc i l in t he p re sen t 
case, it was c lear t h a t no such inves t iga t ion would t ake place. Finally, a 
r e m e d y s imply involving c o m p e n s a t i o n could not be r e g a r d e d as 
a d e q u a t e given the ser ious n a t u r e of t he compla in t s . 

T h e C o u r t cons iders t h a t t he ru le of e x h a u s t i o n of d o m e s t i c r e m e d i e s 
r e f e r r ed to in Art ic le 35 of the C o n v e n t i o n obliges app l i can t s to use first 
the r e m e d i e s t h a t a r e no rma l ly avai lable a n d sufficient in t h e domes t i c 
legal sys t em to enab le t h e m to ob ta in r ed res s for t he b r e a c h e s al leged. 
T h e ex i s t ence of t he r e m e d i e s m u s t be sufficiently ce r t a in , in p rac t i ce as 
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well as in theory , failing which they will lack t h e r equ i s i t e accessibi l i ty a n d 
effect iveness. Ar t ic le 35 also r e q u i r e s t h a t the compla in t s i n t e n d e d to be 
m a d e s u b s e q u e n t l y a t S t r a s b o u r g should have b e e n m a d e to t he 
a p p r o p r i a t e d o m e s t i c body, a t least in s u b s t a n c e a n d in compl i ance wi th 
t he formal r e q u i r e m e n t s laid down in d o m e s t i c law, bu t not t h a t r ecourse 
should be h a d to r e m e d i e s which a re i n a d e q u a t e or ineffective (see t he 
Ya§a v. T u r k e y j u d g m e n t of 2 S e p t e m b e r 1998, Reports 1998-VI, p . 2431 , 
§ 7 1 ) . 

T h e C o u r t has e x a m i n e d t h e admin i s t r a t i ve a n d civil r e m e d i e s r e fe r red 
to by t he G o v e r n m e n t in a n u m b e r of prev ious cases conce rn ing events in 
sou th -eas t T u r k e y a n d in which s imi la r a l lega t ions as those in t he p r e s e n t 
case w e r e m a d e . In t he se previous cases it was found t h a t , in s i tua t ions of 
t h a t k ind , these r e m e d i e s could not be r e g a r d e d as effective for t h e 
pu rposes of Art ic le 35 § 1 of t he C o n v e n t i o n a n d t h a t , consequen t ly , t he 
app l i can t s in those cases w e r e not r e q u i r e d to e x h a u s t t h e m (see the 
Akdivar a n d O t h e r s j u d g m e n t ci ted above, pp . 1212-13, §§ 71-75; t h e 
M e n t e § a n d O t h e r s v. T u r k e y j u d g m e n t of 28 N o v e m b e r 1997, Reports 
1997-VHI, pp . 2707-08, §§ 59-60; t he Selcuk a n d Asker v. T u r k e y 

j u d g m e n t of 24 Apri l 1998, Reports 1998-11, pp . 907-09, §§ 66-71; t he Ya§a 
j u d g m e n t c i ted above, pp . 2431-32, §§ 72-75; Tannkulu v. Turkey [ G C ] , 
no. 23763/94, §§ 77-80, E C H R 1999-IV; and Cakici v. Turkey [ G C ] , 
no. 23657/94, § 80, E C H R 1999-IV). 

T h e C o u r t has found no r e a s o n to adop t a different pos i t ion in t he 
p r e s e n t case and the re fo re accepts t h a t t he first app l i can t was not 
r e q u i r e d u n d e r Ar t ic le 35 § 1 of t he C o n v e n t i o n to avail h imse l f of t he 
civil a n d a d m i n i s t r a t i v e r e m e d i e s sugges ted by the G o v e r n m e n t . 

As regards applications nos. 29494/95 and 30219/96 

T h e G o v e r n m e n t s u b m i t t e d in t he first place t h a t t he se appl ica t ions 
were lodged out of t i m e in t h a t t he a l leged events compla ined of all 
occu r red a t t h e b e g i n n i n g of O c t o b e r 1994, w h e r e a s bo th appl ica t ions 
were lodged m o r e t h a n six m o n t h s l a te r , n a m e l y on 5 O c t o b e r 1995 a n d 
22 N o v e m b e r 1995 respect ively . T h e G o v e r n m e n t a r g u e d t h a t , as t he 
app l i can t s in these two cases cons idered t h a t t h e r e were no effective 
d o m e s t i c r e m e d i e s avai lable in respec t of the i r c o m p l a i n t s u n d e r the 
Conven t ion , they should have s u b m i t t e d t he i r c o m p l a i n t s w i th in six 
m o n t h s after t he d a t e on which the a l leged even t s took p lace . 

T h e G o v e r n m e n t s u b m i t t e d in t h e second place t h a t , as these 
app l i can t s had neve r the l e s s chosen to avail t hemse lves of one of the 
r e m e d i e s provided for in t he T u r k i s h legal sys tem by filing a c r imina l 
compla in t on 25 J u l y 1995, they h a d not compl ied wi th t h e r e q u i r e m e n t 
of e x h a u s t i o n of d o m e s t i c r e m e d i e s as the r e su l t i ng inves t iga t ion in to t he 
d i s a p p e a r a n c e of Miisl i im Aydin was still ongoing . T h e G o v e r n m e n t 
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fu r the r s u b m i t t e d t h a t the app l i can t s h a d failed to avail t hemse lves of the 
a d m i n i s t r a t i v e and civil r e m e d i e s which ex i s ted u n d e r T u r k i s h law. 

T h e app l i can t s s u b m i t t e d t h a t t he i r app l ica t ions nos. 29494/95 and 
30219/96 were lodged wi th in six m o n t h s from the m o m e n t w h e n they had 
first b e c o m e aware t h a t d o m e s t i c r e m e d i e s w e r e not effective and once 
they had h e a r d r u m o u r s t h a t M u s l u m Ayehn had been killed by the 
secur i ty forces. 

T h e C o u r t cons iders t h a t , w h e r e no d o m e s t i c r e m e d y is avai lable in 
respec t of an act a l leged to be in viola t ion of the C o n v e n t i o n , t he six-
m o n t h t ime- l imi t con ta ined in Art ic le 35 § 1 of t he Conven t i on in 
pr inciple s t a r t s to r u n from the d a t e on which the act compla ined of took 
place or t h e d a t e on which a n app l ican t was di rect ly affected by, b e c a m e 
aware or could have become aware of such an act . 

However , special cons ide ra t ions migh t apply in excep t iona l cases w h e r e 
app l i can t s first avail t hemse lves of a d o m e s t i c r e m e d y and only at a l a te r 
s t age b e c o m e aware , or should have b e c o m e a w a r e , of t he c i r c u m s t a n c e s 
which m a k e t h a t r e m e d y ineffective. In such a s i tua t ion , t he s ix -month 
per iod m i g h t be ca lcu la ted from the t i m e w h e n the app l ican t becomes 
a w a r e , or should have become a w a r e , of t he se c i r c u m s t a n c e s (see Ekinci 
v. Turkey ( d e c ) , no. 27602/95, 8 J u n e 1999, u n r e p o r t e d , a n d Lacin 
V. T u r k e y , appl ica t ion no. 23654/94, C o m m i s s i o n decision of 15 May 
1995, Decis ions a n d R e p o r t s 81-A, p. 76). 

In t he i n s t an t case , t he C o u r t no tes t h a t the first app l i can t , Kas im 
Aydin, who is t he oldest son of M u s l u m Aydin a n d the b r o t h e r of the 
o t h e r app l i can t s , filed two c r imina l compla in t s abou t t he d i s a p p e a r a n c e 
of M u s l u m Aydm and the d e s t r u c t i o n of the app l i c an t s ' family house and 
possess ions with the H o z a t publ ic p ro secu to r , n a m e l y on 14 O c t o b e r 1994 
a n d on 21 O c t o b e r 1994. After the t r a n s m i s s i o n of case file no. 1994/232 
r e l a t i ng to t he c o m p l a i n t of the d e s t r u c t i o n by the secur i ty forces of the 
app l i c an t s ' family h o m e a n d possess ions from the H o z a t publ ic p rosecu to r 
to t he H o z a t Dis t r ic t A d m i n i s t r a t i v e Counc i l , the first app l i can t was 
informed on 26 April 1995 tha t , fail ing a n a c c u r a t e ident i f icat ion of the 
p e r p e t r a t o r s , it was not possible for the H o z a t Dis t r ic t Admin i s t r a t i ve 
Counci l to t ake c r imina l p roceed ings in r e l a t ion to t he se facts. O n 
24 O c t o b e r 1995, af ter t he t r ansmi s s ion of file no. 1995/10 on the 
compla in t about the d i s a p p e a r a n c e of M u s l u m Aydin to the Hoza t 
Dis t r ic t A d m i n i s t r a t i v e Counci l , K a s i m Aydin was in formed t h a t , for the 
s a m e r ea son , t he H o z a t Dis t r ic t A d m i n i s t r a t i v e Counci l could not t ake 
c r imina l p roceed ings in respec t of t hose facts. 

T h e C o u r t accepts t h a t Kas im Aydin ' s m o t h e r and siblings did not file 
any s e p a r a t e c r imina l compla in t , bu t a p p a r e n t l y chose to awai t the 
o u t c o m e of t he two c r imina l compla in t s filed by K a s i m Aydin. T h e C o u r t 
is t he re fo re of t he opinion t h a t t he s ix -mon th per iod re fe r red to in 
Art ic le 35 § 1 of the Conven t i on m u s t be cons ide red as hav ing s t a r t ed to 
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r u n w h e n it b e c a m e c lear w h a t the o u t c o m e of these c o m p l a i n t s was , 
n a m e l y the d a t e on which Kas tm Aydtn was in fo rmed of t h e posi t ion 
a d o p t e d by the H o z a t Dis t r ic t A d m i n i s t r a t i v e Counci l , t h a t is, 26 Apri l 
1995 in respec t of t he d e s t r u c t i o n of t he Aydtn family h o m e and 
possess ions a n d 24 O c t o b e r 1995 as r e g a r d s t he d i s a p p e a r a n c e of 
Mus l i im Aydtn. 

T h e C o u r t no tes t h a t app l ica t ion no. 29494/95 , which solely conce rns a 
compla in t in re la t ion to the d i s a p p e a r a n c e of Mus l i im Aydin, was 
i n t roduced on 22 N o v e m b e r 1995. Appl ica t ion no. 30219/96, which 
conce rns c o m p l a i n t s in re la t ion to t he d e s t r u c t i o n of t he app l i c an t s ' 
h o m e and possess ions as well as t he d i s a p p e a r a n c e of Miisl i im Aydtn, was 
in t roduced on 5 O c t o b e r 1995. In these c i r c u m s t a n c e s , t h e C o u r t 
cons iders t h a t n e i t h e r app l ica t ion can be re jec ted for hav ing been lodged 
ou t of t i m e . 

In so far as t he G o v e r n m e n t a r g u e t h a t t he app l i can t s have not 
e x h a u s t e d d o m e s t i c r e m e d i e s in t h a t they have failed to avail t h e m s e l v e s 
of the a d m i n i s t r a t i v e a n d civil r e m e d i e s provided for in the T u r k i s h legal 
sys tem, the C o u r t refers to its above findings in respec t of t he se r e m e d i e s 
in re la t ion to app l ica t ion no. 28293/95 and , consequen t ly , cons iders t h a t 
app l ica t ions nos. 29494/95 a n d 30219/96 c a n n o t be re jec ted on th is 
g round . 

As r e g a r d s the G o v e r n m e n t ' s a l t e rna t i ve a r g u m e n t t h a t the app l i can t s 
have failed to exhaus t d o m e s t i c r e m e d i e s in t h a t t he inves t iga t ion in to t he 
d i s a p p e a r a n c e of Mus l i im Aydin in response to t he a p p l i c a n t s ' c r imina l 
compla in t of 25 J u l y 1995 is still ongoing , t he C o u r t , b e a r i n g in mind the 
G o v e r n m e n t ' s obse rva t ions in appl ica t ion no. 28293/95 t h a t c r imina l 
p roceed ings m a y not cons t i t u t e an a d e q u a t e a n d effective r e m e d y in all 
cases , is of the opin ion t h a t this ques t i on is a m a t t e r to be cons ide red in 
its e x a m i n a t i o n of t he m e r i t s of t he case . 

For these r easons , t he C o u r t u n a n i m o u s l y 

Decides to jo in app l ica t ion no. 30219/96 to j o ined appl ica t ions nos. 28293 / 
95 and 29494/95; 

Joins to the m e r i t s t he ques t ion of the effectiveness of t he c r imina l 
inves t iga t ion following the a p p l i c a n t s ' c r imina l compla in t of 25 J u l y 
1995; " 

Declares t he app l ica t ions admiss ib le , w i thou t p r e j u d g i n g the m e r i t s of 
the cases . 
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A P P E N D I X 

Lis t o f t h e a p p l i c a n t s 

Application no. 28293/95 

1. K a s i m Aydin, born in 1965 and son of Mi i s lum Aydin 

Application no. 29494/95 

2. C e m a l Aydin, bo rn in 1973 a n d son of Mi i s lum Aydin 

Application no. 30219/96 

3. Su l t an Aydin, bo rn in 1944 a n d wife of Mi i s lum Aydin 
4. Arife Aydm, bo rn in 1962 and d a u g h t e r of Mi i s lum Aydin 
5. K a s i m Aydin, bo rn in 1965 and son of Mi i s lum Aydin 
6. Nur iye Aydin, bo rn in 1967 a n d d a u g h t e r of Mi i s lum Aydin 
7. K e m a l Aydin, bo rn in 1973 a n d son of Mi is lum Aydin 
8. Ali Aziz Aydin, b o r n in 1971 and son of Mi i s lum Aydin 
9. Yildiz Aydin, b o r n in 1970 a n d d a u g h t e r of Mi i s lum Aydin 

10. Songiil Aydm, bo rn in 1977 a n d d a u g h t e r of Mi is lum Aydin 
11. G i i l baha r Aydin, born in 1979 a n d d a u g h t e r of Mi is lum Aydin 
12. Ese r Aydin, bo rn in 1981 and d a u g h t e r of Mi i s lum Aydin 
13. § i r in Eren le r -Aydin , bo rn in 1963 and d a u g h t e r of Mi i s lum Aydin 
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SOMMAIRE1 

Victime - versement d'une indemnité sans reconnaissance d'une violation 
Délai de six mois - point de départ lorsqu'un recours se révèle ineffectif 

Article 34 

Viclime - Versement d'une indemnité sans reconnaissance d'une violation 

Article 35 § 1 

Délai de six mois - Point de départ en l'absence de recours effectif - Point de départ lorsqu'un 
recours se révèle ineffeclif 

* 
* * 

Les requérants sont les enfants et l'épouse de Muslum Aydin, disparu en 1994 de son 
hameau dans le Sud-Est de la Turquie. Le premier requérant, Kasim Aydin, qui est 
le fils aîné de Miislùm Aydin, affirme que, lorsqu'il se rendit au hameau, la maison et 
les biens de sa famille avaient été incendiés et les animaux d'élevage tués ; les 
villageois d'un hameau voisin lui auraient déclaré que son père avait été aperçu 
alors qu'il était emmené par des militaires. Kasim Aydin déposa deux plaintes au 
pénal, le 14 et le 21 octobre 1994 respectivement. Le procureur ouvrit une enquête, 
qu'il scinda ultérieurement en deux dossiers distincts, l'un relatif à la destruction 
des biens de la famille, l 'autre relatif à la disparition de Muslum Aydin. Il déclina 
ultérieurement sa compétence par deux décisions distinctes et transmit les dossiers 
au comité administratif de district. Le 26 avril et le 24 octobre 1995 respectivement, 
Kasim Aydm fut informé par le gouverneur de district que, les auteurs présumés 
des infractions n'ayant pu être identifiés, une enquête ne pouvait être menée. En 
juillet 1996, le dossier fut renvoyé au procureur aux fins de continuation de l'enquête 
selon la procédure ordinaire. En réponse à une nouvelle plainte déposée par les 
requérants en rapport avec la disparition de Muslum Aydin, le procureur déclina 
sa compétence en faveur des autorités militaires. Une enquête entamée par le 
procureur près la cour de sûreté de l'Etat est apparemment toujours en cours. 
Dans l'intervalle, Kasim Aydin s'est vu accorder une aide financière. 

1. Le règlement de la Cour ne comporte aucune disposition aux termes de 
laquelle un requérant ne pourrait être représenté que par une personne à la fois. 
Aussi le premier requérant peut-il être représenté par plus d'une personne dans 
les différentes procédures engagées par lui. Il est toutefois préférable, pour éviter 
tout malentendu, qu'un requérant placé dans une telle situation fasse savoir lequel 
de ses représentants est censé agir comme représentant principal pour ce qui est 
des observations présentées à la Cour. 

1. R é d i g é p a r le g re f f e , il ne lie p a s la C o u r . 



380 DÉCISION AYDIN c. TURQUIE 

2. Article 34: une décision ou mesure favorable au requérant ne suffit en principe 
à lui retirer la qualité de victime que si les autorités nationales ont reconnu, 
explicitement ou en substance, puis réparé la violation de la Convention. En 
l'espèce, il n'apparaît pas que l'aide financière versée au premier requérant 
résultât d'une reconnaissance, par les autorités, d'une violation des droits 
garantis au requérant par la Convention. Cette aide ne peut être regardée 
comme suffisante pour priver le premier requérant de sa qualité de victime 
relativement à ses pertes matérielles. 
3. Article 35 § 1 : Quant à la requête n" 28293/95 - Dans des affaires antérieures 
analogues, la Cour a jugé que les recours administratifs et civils évoqués par le 
Gouvernement ne pouvaient passer pour effectifs et que dès lors on ne pouvait 
reprocher aux requérants concernés de ne pas les avoir exercés. Elle n'aperçoit 
aucun motif d'adopter une position différente en l'espèce. 
Quant aux requêtes n" 29494/95 et 30219196 - Là où aucun recours interne n'est 
disponible pour dénoncer un acte supposé violer la Convention, le délai de six 
mois commence en principe à courir le jour où l'acte incriminé a été accompli, ou 
le jour auquel un requérant a eu à pâtir directement de cet acte, en a pris 
connaissance ou aurait pu en prendre connaissance. Toutefois, des considérations 
spéciales pourraient trouver à s'appliquer dans des cas exceptionnels où des 
requérants auraient d'abord exercé un recours interne et auraient pris 
conscience ultérieurement, ou auraient dû prendre conscience ultérieurement, 
des circonstances rendant ce recours ineffectif. En pareil cas, le délai de six mois 
pourrait se calculer à compter du moment où le requérant a pris connaissance ou 
aurait dû prendre connaissance de ces circonstances. En l'espèce, les autres 
requérants n'ont pas déposé une plainte pénale séparée, préférant semble-t-il 
attendre de connaître le sort qui serait réservé aux deux plaintes déposées par 
Kasim Aydin. Aussi le délai de six mois doit-il passer pour avoir commencé à 
courir une fois connu le résultat desdites plaintes, c'est-à-dire le jour où le 
premier requérant fut informé de la position adoptée par le comité administratif 
de district, soit le 26 avril 1995 pour le premier dossier et le 24 octobre 1995 pour le 
second. En conséquence, ni la requête introduite le 22 novembre 1995 ni celle 
introduite le 5 octobre 1995 ne peuvent être rejetées pour dépassement du délai 
de six mois. 

Quant à l 'argument subsidiaire du Gouvernement selon lequel les requérants sont 
restés en défaut d'épuiser les voies de recours internes, puisqu'aussi bien l'enquête 
au sujet de. la disparition de Mûslum Aydin ouverte à la suite de la plainte déposée 
au pénal par les requérants le 25 juillet 1995 est toujours en cours, il s'agit là d'une 
question qui doit être étudiée dans le cadre de l'examen du bien-fondé des griefs. 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

Amuur c. France, arrêt du 25 juin 1996, Recueil des arrêts et décisions 1996-III 
Akdivar et autres c. Turquie, arrêt du 16 septembre 1996, Recueil 1996-IV 
Menle§ et autres c. Turquie, arrêt du 28 novembre \991, Recueil 1997-VIII 
Selçuk et Asker c. Turquie, arrêt du 24 avril 1998, Recueil 1998-11 
Ya§a c. Turquie, arrêt du 2 septembre 1998, Recueil 1998-VI 
Tannkulu c. Turquie [GC], n° 23763/94, CEDH 1999-IV 
Çakia c. Turquie [GC], n" 23657/94, CEDH 1999-IV 
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(...) 

E N F A I T 

Les r e q u é r a n t s sont douze r e s so r t i s san t s tu rcs d 'or ig ine k u r d e . Il s 'agit 
de l ' épouse et des onze en fan t s de M. Aydm, né en 1938. L ' iden t i t é des 
in t é res sés figure en a n n e x e à la p r é s e n t e décision. Tous r é s iden t à Hoza t , 
dans la province de Tunce l i . 

L ' a u t e u r de la r e q u ê t e n° 28293/95 est r e p r é s e n t é p a r M . K. Boyle et 
p a r M""' F . H a m p s o n , tous d e u x professeurs à l 'univers i té d 'Essex 
( R o y a u m e - U n i ) . L ' a u t e u r de la r e q u ê t e n° 29494/95 est r e p r é s e n t é par 
M' K. G e n ç , avocat inscri t au b a r r e a u d 'Anka ra . Les a u t e u r s de la 
r e q u ê t e n" 30219/96 sont é g a l e m e n t r e p r é s e n t é s p a r M1' G e n ç . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s on t é té exposés pa r les pa r t i e s , peuven t 
se r é s u m e r c o m m e sui t . 

En 1994, M ù s l ù m Aydin et sa famille rés ida ien t à D û r ù t ( D e r i n d e r e ) , 
h a m e a u r a t t a c h é au village de S a n s a l t i k , qu i fait p a r t i e de la province de 
Tunce l i , d a n s le Sud-Est de la T u r q u i e . 

Au d é b u t d 'oc tobre 1994, des opé ra t ions mi l i t a i res se d é r o u l è r e n t dans 
la province de Tunce l i . A ce t t e é p o q u e , Kas tm Aydin, le fils a îné de 
M ù s l ù m Aydin, rés idai t à H o z a t . U n e fois aver t i des opé ra t ions 
mi l i t a i r e s , il se rendi t à D ù r ù t afin d ' e m m e n e r ses p a r e n t s et ses frères 
et s œ u r s à H o z a t . Sa m è r e et ses f rères et s œ u r s r ev in ren t avec lui. Son 
pè r e déc ida q u a n t à lui de r e s t e r à D û r ù t afin de g a r d e r ses r u c h e s . 

Le 11 oc tobre 1994, a c c o m p a g n é d ' un oncle , K a s i m A y d m r e t o u r n a à 
D ù r ù t , où il découvr i t q u e la ma i son et les b iens de sa famil le , y compr i s 
150 de leurs ruches , ava ien t é t é incendiés . Il c o n s t a t a de surc ro î t q u e 70 
des chèvres noi res de sa famil le ava ien t é té a b a t t u e s , q u e 10 chèvres 
é t a i en t b lessées et que 84 a u t r e s ava ien t d i spa ru . Il t rouva des e m p r e i n t e s 
laissées pa r des c h a u s s u r e s mi l i t a i r e s , ainsi q u e des c a r t ouches vides. 

K a s i m Aydin ne t rouva pas son pè re à D ù r ù t . Il app r i t des h a b i t a n t s de 
Kizilkilise, p roche h a m e a u r a t t a c h é au vil lage de Bilekli , q u e son pè re 
avai t é té e m m e n é p a r les mi l i t a i r e s . Les vil lageois lui d i r en t qu' i ls 
ava ien t a p e r ç u M ù s l ù m Aydin , c h a r g é d ' un sac à dos , m a r c h e r devan t les 
m i l i t a i r e s ; c 'é ta i t lui qui les gu ida i t . 

Sur le c h e m i n du r e t o u r vers H o z a t , Kas im Aydin et son oncle 
a r r i v è r e n t à u n endro i t où les mi l i t a i res ava ien t a p p a r e m m e n t passé la 
nu i t . Ils t r o u v è r e n t les r e s tes d 'un r e p a s pris pa r les mi l i t a i r e s . Ces 
d e r n i e r s ava ien t v i s ib lement m a n g é q u e l q u e s - u n e s des chèvres 
a p p a r t e n a n t à la famille de K a s i m . La t ê t e d ' u n e chèvre a b a t t u e penda i t 
toujours à un a r b r e . 
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Le 14 oc tobre 1994, Kas im Aydin saisit le p a r q u e t de H o z a t d ' une 
d e m a n d e d ' o u v e r t u r e d ' une e n q u ê t e au sujet de la d i spa r i t ion de son 
pè r e et de la d e s t r u c t i o n du domici le et des biens de sa famil le . D a n s sa 
r e q u ê t e , il déc la ra i t que , le 8 et le 9 oc tobre 1994 p r o b a b l e m e n t , des forces 
mi l i t a i res é t a i en t venues à D ü r ü t , où elles ava ien t incendié le domici le et 
les biens de sa famil le . Il avait appr i s des vil lageois que lorsque l ' opéra t ion 
mi l i ta i re avait d é b u t é , son pè re s 'é ta i t vu en jo indre de m a r c h e r devan t les 
mi l i t a i res . Kas im Aydin ad re s sa u n e copie de sa r e q u ê t e aux services du 
p r e m i e r m in i s t r e , a u x services du g o u v e r n e u r provincial n o m m é au t i t r e 
de l ' é ta t d ' u r g e n c e , aux services des a u t o r i t é s provincia les et au 
c o m m a n d e m e n t de la g e n d a r m e r i e du dis t r ic t de H o z a t . 

Le 21 oc tobre 1994, K a s i m Aydin saisit le p a r q u e t de H o z a t d ' une 
d e u x i è m e r e q u ê t e , ana logue à la p r e m i è r e . Le p r o c u r e u r B u r h a n Ö z k a n 
p rocéda le m ê m e j o u r à l ' e n r e g i s t r e m e n t formel de ce t t e nouvel le r e q u ê t e 
sous le n" 1994/232 et ouvrit u n e e n q u ê t e . 

Tou jou r s le 21 oc tobre 1994, B u r h a n O z k a n recuei l l i t la dépos i t ion de 
Kas im Aydin, qui d é c l a r a q u e , le 8 ou le 9 oc tobre 1994, u n e opé ra t i on 
mi l i ta i re avai t é té m e n é e non loin de D ü r ü t , et p lus p r é c i s é m e n t aux 
environs de Gicori , h a m e a u r a t t a c h é au village de Akören . A b d u l l a h et 
Hüsey in , deux vil lageois de K z i l k i l i s e , lui ava ien t dit avoir vu son p è r e , 
M ù s l ù m Aydin, ê t r e e m m e n é p a r les mi l i t a i r e s . 

Le 9 j a n v i e r 1995, le p r o c u r e u r de H o z a t O k a n K ihnç recuei l l i t u n e 
nouvel le dépos i t ion de Kas im Aydin. Ce d e r n i e r y livra les n o m s et 
ad resses des t é m o i n s A b d u l l a h et Hüsey in . Le m ê m e j o u r O k a n K l m ç 
ass igna Abdu l l ah K a l e m , qu i à l ' époque rés ida i t à Mer s in (province 
d ' Içel) , à c o m p a r a î t r e devan t le p r o c u r e u r de Mer s in afin de faire u n e 
dépos i t ion en r a p p o r t avec la r e q u ê t e de Kas im Aydin. 

Le 16 j a n v i e r 1995, ap r è s semble- t - i l y avoir é té invi té , Hüsey in D u r g u n 
fit devan t O k a n Kilinç u n e dépos i t ion qui c o m p o r t a i t n o t a m m e n t le 
passage suivant : 

« J e su i s d e Kiz i lk i l i se (...) J e c o n n a i s M ü s l ü m Ayd in p e r s o n n e l l e m e n t . Le t r a j e t e n t r e 

nos v i l l ages p r e n d u n e h e u r e e t d e m i e . Le 3 ou le 9 o c t o b r e , j e n e m e s o u v i e n s p a s d e la 

d a t e e x a c t e , j ' a i vu M ü s l ü m A y d i n a u m i l i e u d e m i l i t a i r e s d a n s n o t r e v i l l a g e . Il y ava i t 

u n e c e n t a i n e d e m i l i t a i r e s . M ü s l ü m A y d i n ava i t l ' a i r t r i s t e . A u t a n t q u e j ' a i p u voi r , son 

c o r p s n e p o r t a i t p a s de t r a c e s d e c o u p s ou de v i o l e n c e s . J e ne sa is p a s q u i é t a i e n t les 

m i l i t a i r e s . I ls m ' é t a i e n t i n c o n n u s . J e n e sa i s p a s où ils l 'on t e m m e n é . J e l 'ai vu a u 

m i l i e u d e s s o l d a t s p e n d a n t e n v i r o n 15 à 20 m i n u t e s , à c ô t é d e la f o n t a i n e d e v a n t 

m a m a i s o n (...) » 

D a n s u n e l e t t r e proforma du 26 j a n v i e r 1995, d a n s laquel le on t rouve u n e 
ré fé rence à la l e t t r e du g o u v e r n e u r provincial en d a t e du 21 oc tobre 1994, 
le g o u v e r n e u r du d is t r ic t de H o z a t , G ü n a y Ö z d e m i r , livra à K a s i m Aydin 
les in fo rma t ions su ivan tes : 

« L a d e m a n d e d ' o b t e n t i o n d ' u n s o u t i e n f i n a n c i e r et d ' u n e a i d e à la r é i n s t a l l a t i o n 

d a t é e du 14 o c t o b r e 1994 (...) p r é s e n t é e p a r K a s i m A y d i n (...) a u x s e r v i c e s (...) du 
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g o u v e r n e u r p r o v i n c i a l d e T u n c e l i e n r a p p o r t a v e c un p r é j u d i c e q u ' i l a u r a i t sub i a p r è s 

a v o i r d û q u i t t e r s o n v i l l a g e à c a u s e d ' o p é r a t i o n s m i l i t a i r e s a y a n t é t é m e n é e s d a n s la 

r é g i o n a é t é e x a m i n é e . L e s h a b i t a n t s de n e u f v i l l ages a u t o t a l d a n s n o t r e d i s t r i c t [de 

H o z a t ] o n t q u i t t é l e u r d o m i c i l e p a r c r a i n t e d ' ê t r e e x p o s é s a u x a g i s s e m e n t s 

d ' o r g a n i s a t i o n s t e r r o r i s t e s et d a n s le souc i d ' a s s u r e r l e u r s é c u r i t é . C e r t a i n e s p e r s o n n e s 

se son t é t a b l i e s à (...) H o z a t , d ' a u t r e s s o n t a l l é e s s ' é t a b l i r d a n s d ' a u t r e s p r o v i n c e s e t 

d i s t r i c t s . U n e fois r é s o l u l e u r p r o b l è m e d e l o g e m e n t g r â c e à la m i s e à d i s p o s i t i o n d e 

l o g e m e n t s p u b l i c s ou p r i v é s , les p e r s o n n e s a y a n t d é m é n a g é à H o z a t se s o n t vu a c c o r d e r 

u n e a s s i s t a n c e sous f o r m e d e n o u r r i t u r e e t d ' a r g e n t . C e t t e a i d e c o n t i n u e a c t u e l l e m e n t 

d e l e u r ê t r e p r o d i g u é e , et nos s e rv i ce s on t t e n t é p a r t o u s les m o y e n s p o s s i b l e s d ' a p p o r t e r 

u n e r é p o n s e à L ' ensemble d e s p r o b l è m e s d e s i n t é r e s s é s . E n ce cpti c o n c e r n e la d e m a n d e 

d e r é i n s t a l l a t i o n i n t r o d u i t e p a r K a s i m A y d i n , le d e m a n d e u r ne r e m p l i t p a s les 

c o n d i t i o n s d e la loi n" 2 5 1 0 s u r le l o g e m e n t . D è s lors q u ' i l n ' e x i s t e a u c u n e a u t r e ba se 

l éga le p e r m e t t a n t u n e r e i n s t a l l a t i o n , il n ' e x i s t e p a s d ' a u t r e s p r o c é d u r e s p o u v a n t ê t r e 

e n g a g é e s e n r a p p o r t a v e c c e t t e d e m a n d e . (...) » 

Le 14 février 1995, re levan t q u e la d e m a n d e de K a s i m Aydin concerna i t 
en fait deux ques t i ons d i s t inc tes , O k a n Kihnç déc ida de sc inder les 
inves t iga t ions en deux doss iers s épa ré s . L ' e n q u ê t e au sujet de la 
d e s t r u c t i o n a l léguée de la ma i son et des b iens de la famille Aydin 
d e m e u r a e n r e g i s t r é e sous le n" 1994/232. Cel le m e n é e au sujet de la 
d i spa r i t ion de M ù s l ù m Aydin fut e n r e g i s t r é e sous le n" 1995/10. 

Le 15 février 1995, K a s i m Aydin ad re s sa au m i n i s t è r e de l ' I n t é r i eu r une 
d e m a n d e d a n s laquel le il décr ivai t la s i tua t ion de sa famille et r é i t é ra i t la 
vers ion des faits exposée p a r lui d a n s ses d e m a n d e s a n t é r i e u r e s . C e t t e 
missive est r e s tée sans r é p o n s e . 

/. L'enquête ouverte ultérieurement sous le n" 1994/232 au sujet de la 
destruction de la maison et des biens de la famille Aydin 

Le 24 février 1995, O k a n Ktltnç rendi t une décis ion d ' i n c o m p é t e n c e 
(gbrevsizlik karan) d a n s l 'affaire e n r e g i s t r é e sous le n" 1994/232. Il y 
précisa i t q u e les ac t ions m e n é e s p a r les forces de sécur i t é sous les o rdres 
d u g o u v e r n e u r d a n s u n e rég ion où l ' é t a t d ' u r g e n c e é t a i t en v igueur 
re leva ien t de la loi sur la p r o c é d u r e rég i s san t les p o u r s u i t e s d i r igées 
con t r e les fonc t ionna i res (Memurin Muhakemati Kanunu) et q u e , par 
c o n s é q u e n t , le doss ier devai t ê t r e t r a n s m i s au comi té a d m i n i s t r a t i f (Ilçe 
Idare Kurulu) du dis t r ic t de H o z a t . 

D a n s u n e l e t t r e pro forma d a t é e du 26 avril 1995 et s ignée par le 
g o u v e r n e u r du d is t r ic t de H o z a t , G ü n a y Ö z d e m i r , K a s i m Aydin fut 
in fo rmé , en réponse à sa d e m a n d e du 21 oc tobre 1994, q u e le comité 
a d m i n i s t r a t i f de Hoza t s 'é ta i t p rononcé sur sa d e m a n d e d ' o u v e r t u r e 
d ' une e n q u ê t e à p a r t i r d ' i n fo rma t ions fournies pa r le c o m m a n d e m e n t de 
la g e n d a r m e r i e du d is t r ic t de H o z a t le 6 février 1995. D ' a p r è s ces 
i n fo rma t ions , il é ta i t c e r t a in que les forces de sécur i t é du dis t r ic t 
n ' ava ien t r ien eu à voir avec les incendies de maisons d a n s son village. Se 
r é fé ran t à la décis ion n" 1991/1101 r e n d u e pa r le Conse i l d 'E t a t (Danistay) 
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d a n s l 'affaire n" 1191/9322, le comi té a d m i n i s t r a t i f du dis t r ic t de H o z a t 
r a p p e l a q u ' e n v e r t u de la loi s u r la p r o c é d u r e rég i s san t les p o u r s u i t e s 
d i r igées con t r e les fonc t ionna i res , u n e e n q u ê t e ne pouvai t ê t r e d i l igen tée 
con t r e u n fonc t ionnai re q u e lorsque ce d e r n i e r avait é té identif ié avec 
préc is ion . A défaut d ' ident i f ica t ion préc i se , a u c u n e e n q u ê t e ne pouvai t 
ê t r e m e n é e . Dès lors q u ' e n l 'occur rence les a u t e u r s de l ' incendie de 
la ma i son et des biens du d e m a n d e u r n ' ava ien t pas é té ident i f iés , u n e 
e n q u ê t e ne pouvai t ê t r e ouve r t e au sujet des do léances fo rmulées . 

2. L'enquête menée au sujet de la disparition de Miislum Aydin (dossier 
n" 1995/10) 

P a r une l e t t r e du 7 m a r s 1995, O k a n Kilinç invita le p a r q u e t p rès la 
cour de s û r e t é de l 'Eta t (Devlet Giivenlik Mahkemesi) d 'E rz incan , d a n s le 
ressor t de laquel le se s i tua i t la province de Tunce l i , à lui faire savoir si, 
oui ou non , M û s l ù m Aydin et q u a t r e a u t r e s p e r s o n n e s , à savoir A h m e t 
Akba§ , H a s a n Çiçek, I b r a h i m G e n ç e r et N a z i m G ù l m e z , se t rouva i en t 
d é t e n u s . 

Pa r u n e l e t t r e du 22 m a r s 1995 r é p o n d a n t à une l e t t r e du 13 m a r s 1995, 
le d i r e c t e u r d ' une pr ison à Kayser i in fo rma le p a r q u e t p rès la cour de 
s û r e t é de l 'E ta t de Kayser i q u e M û s l ù m Aydin et les q u a t r e a u t r e s 
p e r s o n n e s m e n t i o n n é e s d a n s la l e t t r e d ' O k a n K h n ç du 7 m a r s 1995 ne se 
t rouva i en t pas d é t e n u s d a n s son é t a b l i s s e m e n t . 

Le 23 m a r s 1995, Abdu l l ah K a l e m fit devan t la police de Mer s in une 
dépos i t ion qu i compor t a i t n o t a m m e n t le passage s u i v a n t : 

« J e r é s i d a i s d a n s le h a m e a u d e K i z d k i l i s e (...) J e c o n n a i s M i i s l u m A y d i n e t K a s i m 

A y d i n p e r s o n n e l l e m e n t c a r ils v i v a i e n t d a n s le h a m e a u de G i c o r i , r a t t a c h é a u v i l l age 

d ' A k ô r e n et p r o c h e d e n o t r e h a m e a u . A l o r s q u e je m e t r o u v a i s d a n s le v i l l age 

e n o c t o b r e 1994, M i i s l u m A y d i n a r r i v a avec d e s m i l i t a i r e s . C ' é t a i t lui q u i les g u i d a i t . 

A p r è s ê t r e r e s t é d e u x j o u r s d a n s le v i l l a g e , ils s ' e n a l l è r e n t . L e s p e r s o n n e s q u i 

a c c o m p a g n a i e n t M i i s l u m A y d i n é t a i e n t d e s m i l i t a i r e s . J e ne l 'a i p lu s r e v u . J e ne sa i s 

p a s où il es t a l l é . J e n ' a i vu p e r s o n n e a b a t t r e d e s c h è v r e s . J ' a i e n t e n d u d i r e p l u s t a r d 

q u e la m a i s o n d e Mûslùm A y d i n ava i t é t é b r û l é e . J e ne s a i s p a s q u i l 'a b r û l é e . J e n e sa i s 

p a s d a v a n t a g e q u i a t u é s e s m o u t o n s . L a s e u l e c h o s e q u e j e s a c h e a u su je t d e c e t i n c i d e n t 

e s t q u e , le 7 o c t o b r e 1994 j e c ro i s , M i i s l u m A y d i n es t v e n u d a n s n o t r e h a m e a u et q u e , 

a p r è s ê t r e r e s t e d e u x n u i t s d a n s la forê t t o u t e p r o c h e , il es t r e p a r t i avec les m i l i t a i r e s . » 

Le 29 m a r s 1995, se r é fé ran t à la l e t t r e du 7 m a r s 1995 et a u doss ier 
n" 1995/10, le d i r e c t e u r d ' une pr i son d ' E r z u r u m fit savoir au p a r q u e t 
d ' E r z u r u m que M û s l ù m Aydin et q u a t r e a u t r e s p e r s o n n e s m e n t i o n n é e s 
d a n s la l e t t r e d ' O k a n K ihnç en d a t e d u 7 m a r s 1995 ne se t rouva ien t pas 
d é t e n u s d a n s son é t a b l i s s e m e n t . 

Le 16 m a r s 1995, O k a n K h n ç invita le c o m m a n d e m e n t de la 
g e n d a r m e r i e du dis t r ic t de H o z a t à l ' in former des inves t iga t ions déjà 
m e n é e s d a n s le c ad re d e l ' e n q u ê t e o u v e r t e a u sujet d e la d i spa r i t i on d e 
M û s l ù m Aydin. 
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Le 8 j u i n 1995, l 'avocat des r e q u é r a n t s , M1' G e n ç , recuei l l i t une 
déc l a r a t i on de Hùsey in D u r g u n . Ce d e r n i e r y aff i rmai t avoir aperçu 
M ù s l ù m Aydin avec des mi l i t a i r e s à Kizilkilise ma i s n 'avoi r pas vu qu i 
avai t incendié la ma i son de M û s l û m ni qui avait a b a t t u les chèvres de 
l ' in té ressé . 

P a r u n e l e t t r e du 30 j u i n 1995 r é p o n d a n t à la l e t t r e du 16 ma i 1995, le 
c o m m a n d a n t de la g e n d a r m e r i e du dis t r ic t de H o z a t , S e b a h a t t i n T o p r a k , 
fit savoir au p r o c u r e u r de H o z a t q u e , d ' a p r è s l ' e n q u ê t e m e n é e au sujet de 
la d i spar i t ion de M û s l û m Aydin, le village de Sar i sa l t ik é ta i t toujours 
i nhab i t é et qu ' i l n 'ava i t pas é té possible de recuei l l i r des in format ions 
c o m p l é m e n t a i r e s . 

P a r une l e t t r e du 25 ju i l l e t 1995, l 'avocat des r e q u é r a n t s , M1' Genç , 
in fo rma le p a r q u e t d e H o z a t q u e , d ' a p r è s des r u m e u r s c i rculant d a n s la 
région, Mùs l i im Aydin avait é té a b a t t u p a r des mi l i t a i r e s et qu ' i l é ta i t 
e n t e r r é en un lieu inconnu. R a p p e l a n t au p a r q u e t q u e le droi t péna l t u r c 
r é p r i m a i t l ' en l èvemen t et q u e l 'ar t ic le 2 de la C o n v e n t i o n , l aque l le é ta i t 
i n t é g r é e au droi t t u r c , faisait pe se r sur les a u t o r i t é s i n t e r n e s c e r t a i n e s 
obl iga t ions en m a t i è r e d ' e n q u ê t e , M'' G e n ç invita le p r o c u r e u r de Hoza t à 
m e n e r les inves t iga t ions nécessa i res et à p o r t e r r e m è d e à la m a n i è r e 
injuste dont les v ic t imes de l ' infract ion en cause ava ien t é té t r a i t é e s . 

Le 1 " août 1995, O k a n K i h n ç informa le c o m m a n d e m e n t de la 
g e n d a r m e r i e du dis t r ic t de H o z a t qu ' i l avai t émis un avis de r eche rche 
p e r m a n e n t c o n c e r n a n t M û s l û m Aydin et q u ' e n conséquence le p a r q u e t 
de Hoza t devai t ê t r e in formé tous les t rois mois des p rog rès de l ' e n q u ê t e 
m e n é e pa r la g e n d a r m e r i e . Le m ê m e j o u r , O k a n K ihnç rend i t u n e 
décision j o i g n a n t les doss iers d ' e n q u ê t e n"s 1995/10 et 1995/84 au mot i f 
q u e tous deux ava ien t t r a i t au m ê m e obje t , lequel n ' é t a i t toutefois pas 
précisé d a n s la décis ion. L ' e n q u ê t e j o i n t e d e m e u r a e n r e g i s t r é e sous le 
n" 1995/10. 

Le 8 août 1995, le c o m m a n d a n t de la g e n d a r m e r i e du dis t r ic t de H o z a t , 
H a y a t i Aydin, i n fo rma le p r o c u r e u r de H o z a t q u ' e n dép i t de tous les 
efforts e n t r e p r i s M û s l û m Aydin n ' ava i t pas é t é r e t r o u v é . Il conf i rmai t 
que la ques t ion serai t r é e x a m i n é e tous les trois mois, j u s q u ' à ce qu'il y 
eû t p resc r ip t ion . 

D a n s une dépos i t ion recuei l l ie pa r le g e n d a r m e Mevlù t O l g u n le 15 août 
1995, le muhtar de Sar i sa l t ik , Bayram K a h r a m a n , déc l a r a q u e M û s l û m 
Aydin n 'ava i t p a s e n c o r e é t é r e t r o u v é , q u e nul ne savai t où il se t rouvai t et 
que les au to r i t é s de g e n d a r m e r i e se ra ien t in fo rmées s'il avait du nouveau . 

Le 18 oc tobre 1995, O k a n K ihnç se déc la ra i n c o m p é t e n t r e l a t i v e m e n t à 
l ' enquê te e n r e g i s t r é e sous le n" 1995/10. Les motifs é n u m é r é s dans sa 
décision sont ana logues à ceux qui figuraient d a n s sa décis ion du 
24 février 1995 c o n c e r n a n t l ' e n q u ê t e e n r e g i s t r é e sous le n" 1994/232. 
En c o n s é q u e n c e , le doss ier n" 1995/10 fut c o m m u n i q u é au comi té 
a d m i n i s t r a t i f du dis t r ic t de H o z a t . 
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P a r u n e l e t t r e du 24 oc tobre 1995 r é p o n d a n t à une d e m a n d e don t 
Kas im Aydin avait saisi le p a r q u e t de Hoza t le 12 oc tobre 1995 à p ropos 
des doss iers c o m m u n i q u é s au g o u v e r n e u r du dis t r ic t de H o z a t , ce d e r n i e r 
in forma K a s i m Aydin q u ' e n l ' absence d ' ident i f ica t ion précise du 
fonc t ionnai re supposé r e sponsab le il n ' é t a i t pas possible d ' e n q u ê t e r au 
sujet de ses a l l éga t ions c o n c e r n a n t la d e s t r u c t i o n de la ma i son et des 
b iens de sa famil le et la d i spa r i t i on d e son pè re , M ù s l ù m Aydin. 

3. Procédure suivie devant le tribunal de grande instance de Hozat 

Le 9 oc tobre 1995, K a s i m Aydin invita le t r i buna l de g r a n d e ins t ance 
(Asliye Hukuk Mahkemesi) de H o z a t à d é c l a r e r q u e son p è r e é t a i t 

j u r i d i q u e m e n t p r é s u m é m o r t , de façon à lui p e r m e t t r e d ' e x e r c e r ses 
dro i t s de succession. 

Tro i s t é m o i n s d é p o s è r e n t o r a l e m e n t devan t le t r i buna l . Le t é m o i n 
Polat Dilek déc la ra qu ' i l avait vu Musl i im Aydin p o u r la d e r n i è r e fois 
en aoû t ou en s e p t e m b r e 1994, qu ' i l n 'ava i t plus eu de ses nouvel les 
depu i s lors et qu ' i l supposai t qu ' i l é ta i t décédé . Le t é m o i n Seyfi 
K a h r a m a n déc la ra qu ' i l avait vu M ù s l ù m Aydin pour la d e r n i è r e fois 
en s e p t e m b r e 1994, qu ' i l n 'ava i t p lus eu de ses nouvel les d e p u i s lors et 
qu ' i l ava i t e n t e n d u di re q u e M ù s l ù m Aydin avai t é t é e m m e n é pa r des 
mi l i t a i res lors de l ' opéra t ion effectuée en s e p t e m b r e 1994. Il a jouta q u e 
d u r a n t ladi te opé ra t i on des coups de feu ava ien t é t é t i rés sur la ma i son 
de M û s l ù m Aydin, qui avai t ensu i t e é t é incendiée . Le t é m o i n M e h m e t 
T e k i n déc la ra qu ' i l avait vu M u s l û m Aydin, qu i avait hab i t é d a n s son 
vil lage, p o u r la d e r n i è r e fois lors de l 'opéra t ion mi l i t a i re m e n é e 
en s e p t e m b r e 1994. Il avai t e n t e n d u dire q u e lors de celle-ci M ù s l ù m 
Aydin avai t é té e m m e n é p a r les mi l i t a i r e s . Ce la , il ne l 'avait pas vu lui-
m ê m e . Il ne savait pas ce qu i é ta i t advenu de M ù s l ù m Aydin et supposa i t 
q u e l ' i n t é ressé é ta i t décédé . 

Pa r u n e l e t t r e du 19 ju in 1996, un j u g e du t r ibuna l de g r a n d e ins t ance 
de H o z a t invi ta le p r o c u r e u r de H o z a t à r e n d r e accessible le doss ier 
d é t e n u pa r lui c o n c e r n a n t la d i spar i t ion de M ù s l ù m Aydin. Le p r o c u r e u r 
d e H o z a t fut invité à p r o d u i r e le doss ie r avan t le 19 ju i l l e t 1996, d a t e à 
laquel le avait é té p r o g r a m m é e l ' audience consac rée à la d e m a n d e de 
d é c l a r a t i o n jud ic i a i r e du décès p r é s u m é de M ù s l ù m Aydin qu ' ava i t 
fo rmée Kas im Aydin. 

4. Autres développements et procédures 

P a r u n e l e t t r e du 28 d é c e m b r e 1995, le g o u v e r n e u r du dis t r ic t , M a h m u t 
Ç u h a d a r , fit savoir aux services des a u t o r i t é s provinciales de Tunce l i q u e 
la d i spa r i t ion de M ù s l ù m Aydin et l ' incendie de la ma i son et des b iens de 
ce d e r n i e r ne pouvaien t faire l 'objet d ' inves t iga t ions au mot i f q u e les 
fonc t ionna i res imp l iqués d a n s l ' inc ident n ' ava ien t pu ê t r e ident if iés et 
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q u ' a u c u n e in fo rma t ion à cet éga rd n 'avai t pu ê t re o b t e n u e du 
c o m m a n d e m e n t d e la g e n d a r m e r i e du d is t r ic t de H o z a t . Dès lors qu ' i l 
é ta i t nécessa i re d ' ob ten i r des a u t o r i t é s c o m p é t e n t e s des r e n s e i g n e m e n t s 
au sujet des forces de sécur i t é qui ava ien t é té c h a r g é e s de m e n e r une 
opé ra t i on mi l i t a i r e a u t o u r du h a m e a u de Dur i i t les 8-9 oc tobre 1994 
- forces qu i pouva ien t avoir c a p t u r é et e m m e n é M ü s l ü m Aydin - le 
g o u v e r n e u r de d is t r ic t invita les services des a u t o r i t é s provincia les à faire 
le nécessa i re p o u r recuei l l i r ces r e n s e i g n e m e n t s . 

Le 28 février 1996, le c o m m a n d e m e n t géné ra l de la g e n d a r m e r i e de la 
province de Tunce l i informa les services des a u t o r i t é s provincia les de 
Tunce l i q u ' a u c u n e o p é r a t i o n mi l i t a i re n 'avai t é té m e n é e les 8-9 oc tobre 
1994 d a n s le h a m e a u de Diir i i t , q u e nul ne savait q u a n d et pa r qu i 
M ü s l ü m Aydin avai t pu ê t r e c a p t u r é et q u ' a u c u n t é m o i n n 'ava i t assisté à 
cet inc ident . 

Le 12 m a r s 1996, le g o u v e r n e u r du dis t r ic t de H o z a t , M a h m u t Ç u h a d a r , 
ag issan t en sa q u a l i t é de p ré s iden t du comi té admin i s t ra t i f du dis t r ic t d e 
H o z a t , a d r e s s a a u x services des a u t o r i t é s provincia les de T u n c e l i u n e 
l e t t r e d a n s laquel le il d e m a n d a i t une consu l t a t ion j u r i d i q u e au sujet de 
la d i spar i t ion de M ü s l ü m Aydin et de cinq a u t r e s p e r s o n n e s supposées 
avoir d i spa ru en s e p t e m b r e e t /ou oc tobre 1994, lors d ' opé ra t ions 
mi l i t a i res m e n é e s d u r a n t ce t t e pé r iode d a n s la région d e H o z a t . 

Pa r u n e l e t t r e du 4 avril 1996, les services du p r e m i e r min i s t r e 
i n f o r m è r e n t K a s i m Aydin qu ' i l avai t é té pr is no te de sa d e m a n d e . La 
l e t t r e ne m e n t i o n n a i t ni la d a t e ni la n a t u r e de la d e m a n d e en ques t ion . 
Elle préc isa i t q u e la d e m a n d e avai t é té c o m m u n i q u é e a u x services des 
au to r i t é s provincia les de Tunce l i pour sui te à d o n n e r et q u e ceux-ci 
a v e r t i r a i e n t Kas im Aydin dès qu ' i l y a u r a i t du nouveau . 

P a r u n e l e t t r e d u 22 avril 1996, le g o u v e r n e u r d u d is t r ic t , M a h m u t 
Ç u h a d a r , fit savoir aux services des a u t o r i t é s provincia les de Tunce l i 
q u e K a s i m Aydin avait reçu une aide f inancière d 'un m o n t a n t de 
11 581 000 livres t u r q u e s (TRL) et q u e , s ' appuyan t sur l 'ar t icle 22 de la 
loi a n t i - t e r r o r i s m e n" 3713 , l ' in té ressé avai t sollicité u n e i n d e m n i t é 
c o m p l é m e n t a i r e d ' un m o n t a n t de 2 265 000 000 T R L a u p r è s du Fonds de 
sol idar i té et d ' a ide sociale. 

P a r u n e l e t t r e du 25 avril 1996, qu i se référa i t à u n e l e t t r e de la 
d i rec t ion du droi t i n t e r n a t i o n a l et des affaires é t r a n g è r e s du min i s t è r e 
de la J u s t i c e , un j u g e du t r i buna l de g r a n d e ins t ance de H o z a t expl iqua 
au p a r q u e t de ce t t e ville que K a s i m Aydin n 'ava i t pas sollicité u n e 
d é t e r m i n a t i o n jud ic i a i r e des d o m m a g e s subis du fait d 'act ivi tés 
t e r ro r i s t e s , mais u n e déc l a r a t i on j ud i c i a i r e aux t e r m e s de laquel le son 
pè r e devai t ê t r e j u r i d i q u e m e n t p r é s u m é m o r t . 

Le 26 avril 1996, le g o u v e r n e u r du dis t r ic t de H o z a t , M a h m u t Ç u h a d a r , 
avisa le p a r q u e t de H o z a t q u e l ' e n q u ê t e ouve r t e a u sujet de la d i spar i t ion 
de M ü s l ü m Aydin é ta i t toujours en cours , q u ' u n e décision définitive 
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n 'ava i t toujours pas é té pr i se au sujet du doss ier et q u ' a u c u n e 
inves t iga t ion ne pouvai t ê t r e m e n é e c o n c e r n a n t l ' incendie de la ma i son 
de Mùs l i ïm Aydin, les a u t e u r s de l ' infract ion n ' ayan t pu ê t r e ident i f iés . 

P a r u n e l e t t r e du 6 m a i 1996, qui se référa i t à la r e q u ê t e déposée p a r 
K a s i m Aydin d e v a n t la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e , 
le c o m m a n d e m e n t g é n é r a l de la g e n d a r m e r i e à A n k a r a in fo rma la 
D i rec t ion du Consei l de l 'Europe , des d ro i t s de l ' h o m m e et de l ' O S C E du 
m i n i s t è r e des Affaires é t r a n g è r e s q u ' à la sui te d ' a t t a q u e s m e n é e s pa r des 
o rgan i sa t i ons t e r r o r i s t e s d a n s la rég ion de Tunce l i K a s i m Aydin avai t 
d é m é n a g é dans une ma i son de H o z a t qu i a p p a r t e n a i t à son pè re et q u e , 
sur sa d e m a n d e , il avait o b t e n u u n e a ide f inancière d ' un m o n t a n t de 

11 581 000 T R L . La l e t t r e préc isa i t de surc ro î t q u e , le 27 m a r s 1996, 
K a s i m Aydin avait déposé une d e m a n d e a u p r è s du g o u v e r n e u r du d is t r ic t 
afin d ' ê t r e d é d o m m a g é pour la p e r t e de ses r u c h e s et de ses chèvres d u e 
aux a t t a q u e s t e r r o r i s t e s d 'oc tobre 1994. A la su i te des inves t iga t ions 
m e n é e s en r a p p o r t avec c e t t e r e q u ê t e , il avai t é té décidé q u e K a s i m 
Aydin devai t recevoir u n e i n d e m n i t é . En conséquence et à ce t t e fin, un 
m o n t a n t de 2 265 000 000 T R L avai t é té d e m a n d é au Fonds de so l idar i té 
e t d ' a ide sociale , en app l i ca t ion de l 'ar t ic le 22 de la loi a n t i - t e r r o r i s m e 
n " 3 7 1 3 . 

Le 13 j u i n 1996, le Fonds de so l idar i té et d ' a ide sociale j u g e a q u e la 
d e m a n d e d ' i n d e m n i t é fo rmée p a r K a s i m Aydin n ' é t a i t pas r a i sonnab l e . Il 
déc ida q u e l ' in té ressé sera i t i n d e m n i s é f i n a n c i è r e m e n t d a n s la l imi te des 
ressources f inancières du Fonds « e n cas de c o n s t a t a t i o n du c a r a c t è r e 
tou jours ac tue l du p ré jud ice» («adi geçenin magduriyetinin devant ettiginin 
lespiti halinde»). 

Le 26 j u i n 1996, se r é f é r an t à la l e t t r e du g o u v e r n e u r de dis t r ic t du 
12 m a r s 1996, le g o u v e r n e u r adjoint de la province de Tunce l i in forma le 
g o u v e r n e u r du d is t r ic t de H o z a t de la r éponse en d a t e du 14 j u i n 1996 
qu ' ava i t ad r e s sée l ' é t a t -major géné ra l de la police na t i ona l e au m i n i s t è r e 
de l ' I n t é r i eu r à A n k a r a . Il en r e s so r t a i t q u e les a u t o r i t é s de police 
a s s i s t e r a i en t le p r o c u r e u r c o m p é t e n t d a n s les e n q u ê t e s c o n c e r n a n t les 
inf rac t ions auss i l o n g t e m p s q u e ces e n q u ê t e s s e r a i en t en cour s e t t a n t 
qu 'e l les ne se ra i en t pas a t t e i n t e s p a r la p resc r ip t ion . 

Le 1 e r juillet 1996, K a s i m Aydin fit devan t le g e n d a r m e §ene l Kavak u n e 
dépos i t ion d a n s laquel le il conf i rma q u e son p è r e , Mùs l i im Aydin, é t a i t 
tou jours absen t , que son corps n 'ava i t pas é té r e t rouvé et q u ' e n 
c o n s é q u e n c e il avai t d e m a n d é à ob ten i r u n e déc l a r a t i on jud ic i a i r e a u x 
t e r m e s de l aque l le son pè r e devai t ê t r e j u r i d i q u e m e n t p r é s u m é m o r t . 

P a r u n e l e t t r e d u 17 ju i l l e t 1996, le c o m i t é a d m i n i s t r a t i f du d is t r ic t de 
Hoza t in fo rma le p a r q u e t de H o z a t , en r a p p o r t t a n t avec la d i spa r i t ion de 
Miis lùm Aydin qu ' avec l ' incendie de sa ma i son que , d ' a p r è s les 
in fo rma t ions fournies p a r les a u t o r i t é s c o m p é t e n t e s , a u c u n e o p é r a t i o n 
n 'avai t é té m e n é e à Dur i i t , et q u e les a u t e u r s des infract ions en cause 
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n ' ava ien t pu ê t r e ident i f iés . En c o n s é q u e n c e , e t à défaut de la m o i n d r e 
p r euve , le comi t é a d m i n i s t r a t i f se d isa i t i n c o m p é t e n t p o u r ouvr i r u n e 
e n q u ê t e . De surc ro î t , faute de p reuves q u e les a u t e u r s des infract ions 
a p p a r t i n s s e n t aux forces de sécur i t é , les services du g o u v e r n e u r de 
dis t r ic t n ' ava ien t pas c o m p é t e n c e pour é m e t t r e u n avis de r eche rche 
p e r m a n e n t c o n c e r n a n t Miisl i im Aychn. En c o n s é q u e n c e , l ' e n q u ê t e devai t 
ê t r e renvoyée au p a r q u e t p o u r c o n t i n u a t i o n de l ' e n q u ê t e su ivant la 
p r o c é d u r e o r d i n a i r e . 

Le 29 ju i l l e t 1996, K a s i m Aydtn saisit le p rés iden t et le p r e m i e r 
m i n i s t r e d ' une r e q u ê t e c o n c e r n a n t son p è r e . Il exp l iqua qu ' i l avait 
sollicité du Fonds de so l idar i té et d ' a ide sociale u n e i n d e m n i t é d 'un 
m o n t a n t de 2 2 6 5 000 000 T R L , qu ' i l n 'ava i t pu ob ten i r faute pour le 
Fonds de d i sposer de ressources f inancières suff isantes . Le 14 aoû t 1996, 
les services d u p r e m i e r min i s t r e i n fo rmèren t K a s i m Aydin que sa r e q u ê t e 
avait é té c o m m u n i q u é e au m i n i s t è r e de l ' I n t é r i eu r p o u r e x a m e n . 

Le 1" aoû t 1996, le p r o c u r e u r de H o z a t A h m e t C e n g i z se déc la ra 
i n c o m p é t e n t p o u r e n q u ê t e r au sujet d ' u n e p la in te déposée par 
l ' ensemble des r e q u é r a n t s c o n c e r n a n t la d i spa r i t ion de M û s l û m Aydin et 
qu i avait é té e n r e g i s t r é e sous le n" 1996/59 ap rè s avoir é té t r a n s m i s e par le 
c o m i t é a d m i n i s t r a t i f du dis t r ic t d e Hoza t au p a r q u e t de H o z a t le 17 ju i l le t 
1996. Au vu des p reuves fournies pa r Abdu l l ah K a l e m et Hûsey in D u r g u n , 
et eu é g a r d au fait q u ' h o r m i s M û s l û m Aydin cinq a u t r e s p e r s o n n e s ava ien t 
é g a l e m e n t d i s p a r u a u cours de la m ê m e pé r iode , A h m e t C e n g i z j u g e a 
é tab l i qu ' i l y avai t b ien eu u n e o p é r a t i o n mi l i t a i r e à l ' époque p e r t i n e n t e . 
Re levan t q u ' u n e c o n t e s t a t i o n avai t surg i e n t r e le comi té a d m i n i s t r a t i f du 
dis t r ic t de H o z a t et le p a r q u e t de H o z a t q u a n t à la ques t i on de savoir 
que l le a u t o r i t é é ta i t c o m p é t e n t e pour c o n n a î t r e de la ques t ion et se 
r é f é ran t à une décision r e n d u e p a r le t r i buna l des conflits de c o m p é t e n c e 
(Uyusmazhk Mahkemesi) le 5 ju i l l e t 1996, A h m e t Ceng iz e s t i m a q u e les 
inf rac t ions c o m m i s e s pa r des mi l i t a i r e s d a n s le cadre de leur lu t t e con t r e 
le t e r r o r i s m e deva ien t ê t r e e x a m i n é e s p a r les t r i b u n a u x mi l i t a i res . E n 
c o n s é q u e n c e , il déc ida q u e l ' e n q u ê t e devai t ê t r e t r a n s m i s e au B u r e a u du 
c o m m a n d e m e n t du h u i t i è m e corps d ' a r m é e . 

Le 23 s e p t e m b r e 1996, le g o u v e r n e u r adjoint du dis t r ic t de Hoza t 
in fo rma les services des a u t o r i t é s provincia les de Tunce l i q u e la d e m a n d e 
d ' i n d e m n i t é i n t r o d u i t e pa r K a s i m Aydin d e v a n t le Fonds de so l idar i té e t 
d ' a ide sociale n ' é t a i t pas r a i sonnab le , et q u e l ' in té ressé pouvai t 
u n i q u e m e n t se voir acco rde r u n e i n d e m n i t é d a n s les l imi tes financières 
des ressources du Fonds . La l e t t r e du g o u v e r n e u r adjoint précisai t de 
surcroî t q u e Kas im Aydin avait ainsi reçu u n e i n d e m n i t é d ' un m o n t a n t 
de 27 583 000 T R L , et q u e les ressources d isponibles ne p e r m e t t a i e n t pas 
de lui a l louer un m o n t a n t supé r i eu r . 

Le 10 oc tobre 1996, le p r o c u r e u r adjoint à Elazig du c o m m a n d e m e n t du 
h u i t i è m e corps d ' a r m é e , le cap i t a ine N . K e m a l U r h a n , r end i t u n e décision 
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d ' i n c o m p é t e n c e t e r r i t o r i a l e (yetkisizlik karan) au mot i f q u ' à l ' époque 
p e r t i n e n t e c 'é ta i t le c o m m a n d e m e n t de la d e u x i è m e br igade c o m m a n d o 
de Bolu qu i é ta i t r e sponsab le des opé ra t i ons mi l i t a i res d a n s la rég ion de 
Hoza t -Ovac ik . Dès lors q u e son p a r q u e t n ' ava i t pas c o m p é t e n c e pour 
e x a m i n e r les ques t ions c o n c e r n a n t le c o m m a n d e m e n t de la d e u x i è m e 
br igade c o m m a n d o , il déc ida de c o m m u n i q u e r l 'affaire au p r o c u r e u r 
mi l i t a i re du c o m m a n d e m e n t du q u a t r i è m e corps d ' a r m é e à A n k a r a . 

D a n s une copie - cert if iée conforme pa r le c o m m a n d a n t de 
g e n d a r m e r i e H a y a t i Aydin le 24 février 1997 - d ' u n e d é c l a r a t i o n 
conjointe non d a t é e faite pa r les g e n d a r m e s H a s a n Evren , §ene l Kavak , 
O z k a n D u r a n et M e t e Semiz , tel le qu 'e l le avai t é té soumise à la cour de 
s û r e t é de l 'E ta t d e M a l a t y a e n r a p p o r t avec u n e p r o c é d u r e d i r igée c o n t r e 
u n e p e r s o n n e n o m m é e S inan Gùl et d a n s laque l le la ques t i on avai t surg i 
de savoir si le 5 oc tobre 1995 il y avait eu des acc rochages à D ù r û t , on peu t 
lire q u e les 8 et 9 oc tobre 1994 on t eu lieu d a n s la rég ion de Tunce l i -
Ovacik-Bi lgeç des échauf fourées a u cour s desque l l e s v ing t -deux 
t e r r o r i s t e s et deux mi l i t a i res ont é té t u é s , e t q u e ces e s c a r m o u c h e s on t 
é té s ignalées d a n s un r a p p o r t de g e n d a r m e r i e du 13 oc tobre 1994 p o r t a n t 
la ré fé rence H R K : 0622-988-94/22238. 

Le 6 m a r s 1997, le c o m m a n d e m e n t g é n é r a l de la g e n d a r m e r i e à A n k a r a 
in forma le m i n i s t è r e des Affaires é t r a n g è r e s q u e le c o m m a n d e m e n t de la 
d e u x i è m e br igade c o m m a n d o avait m e n é des opé ra t i ons mi l i ta i res dans le 
dis t r ic t de Hoza t -Ovac ik , d a n s la province de Tunce l i , ma i s q u ' a u c u n e 
opé ra t i on n 'avai t é té effectuée d a n s la région de Sa r i s a l t i k -Der inde re , où 
M ù s l ù m Aydin rés ida i t . 

Le 10 m a r s 1997, l ' é t a t -major g é n é r a l de l ' a r m é e (Genel Kurmay 
Baskanhgl) in forma le min i s t è r e des Affaires é t r a n g è r e s q u e l ' e n q u ê t e 
p r é l i m i n a i r e au sujet de la r e q u ê t e déposée p a r Cerna i Aydin devan t la 
C o m m i s s i o n e u r o p é e n n e des Dro i t s d e l ' H o m m e é ta i t en cours . 
Toutefo is , eu é g a r d a u c a r a c t è r e conf ident ie l de ce t t e e n q u ê t e 
p r é l i m i n a i r e , il n ' é t a i t pas possible de c o m m u n i q u e r l ' in tégra l i t é du 
dossier . Au cas où des in fo rma t ions se ra ien t nécessa i res , elles p o u r r a i e n t 
n é a n m o i n s ê t r e r e n d u e s d isponib les , sous rése rve d u respec t d e leur 
c a r a c t è r e conf ident ie l . 

Le 29 s e p t e m b r e 1997, le p r o c u r e u r du c o m m a n d e m e n t g é n é r a l de la 
g e n d a r m e r i e (Jaiidarma Genel Komutanhgi Savci.u), Ali Ç a k m a k k a y a , rendit 
u n e décis ion d ' i n c o m p é t e n c e c o n c e r n a n t la d i spa r i t ion de M ù s l ù m Aydin 
et hui t a u t r e s p e r s o n n e s ayant d i spa ru ou ayan t é té r e t rouvées m o r t e s 
en s e p t e m b r e et oc tobre 1994 d a n s la rég ion de H o z a t . En ce qu i 
conce rne la décis ion re la t ive à l 'affaire M ù s l ù m Aydin, l ' ensemble des 
r e q u é r a n t s en l 'espèce y sont m e n t i o n n é s en qua l i t é de p l a ignan t s . 

D a n s ladi te décis ion, le p r o c u r e u r no ta i t q u ' e n t r e le 29 s e p t e m b r e 1994 
et le 31 oc tobre 1994, le c o m m a n d e m e n t de la d e u x i è m e b r igade 
c o m m a n d o avait m e n é des opé ra t i ons mi l i t a i res d a n s la p a r t i e Nord de la 



DÉCISION AYDIN c. TURQUIE 391 

province de Tunce l i et d a n s la rég ion de Tunce l i -Ovac ik . Nul n 'avai t 
toutefois vu des soldats e m m e n e r les neuf p e r s o n n e s po r t ées 
m a n q u a n t e s . Ali Ç a k m a k k a y a re levai t que l ' ensemble des p reuves 
d isponibles cons is ta ien t en des t é m o i g n a g e s pa r ouï -d i re . Il avait 
e x a m i n é l ' ensemble des c a r t e s mi l i t a i res et a u t r e s d o c u m e n t s p e r t i n e n t s 
c o n c e r n a n t la pé r iode de ju i l le t à s e p t e m b r e 1994. Si des p e r s o n n e s des 
envi rons ava ien t é té ut i l isées c o m m e guides , cela a u r a i t é té m e n t i o n n é . 
C ' é t a i t d ' a i l l eurs ce qui s 'é ta i t passé , et le n o m des p e r s o n n e s en 
ques t i on avai t en fait é té d û m e n t cons igné . Le p r o c u r e u r observa de 
surcro î t q u e le P K K et d ' a u t r e s o rgan i sa t i ons t e r ro r i s t e s ( T K P / M L , 
Pa r t i z an , T ikko , Dev-Sol et T D K P ) é t a i e n t t r è s actifs d a n s la rég ion . Ils 
con t rô la i en t la rou te et u t i l i sa ien t m ê m e des hé l i cop tè res c o m m e moyen 
de t r a n s p o r t . 

D a n s sa décis ion, Ali Ç a k m a k k a y a préc isa i t en o u t r e que , 
c o n t r a i r e m e n t au c o m m a n d e m e n t de la d e u x i è m e br igade c o m m a n d o , 
qui avai t tou jours respec té la loi et avait fait p r euve d ' h u m a n i t é envers la 
popu la t ion civile, lesdi tes o rgan i sa t i ons t e r r o r i s t e s exp lo i ta ien t la 
popu la t ion locale de la rég ion , diffusaient de la p r o p a g a n d e et avaient 
c o m m i s diverses infract ions i m p l i q u a n t l 'usage de la violence, et 
n o t a m m e n t des homic ides , le tou t maqu i l l é de m a n i è r e à faire croire que 
c ' é t a ien t les forces de sécur i t é qu i é t a i en t r e sponsab les de ces ac tes . D an s 
ces condi t ions , ap r è s avoir no té q u e les seules p reuves d isponibles é t a i en t 
des p reuves p a r ouï-di re et fau te de t ou t e expl ica t ion r a i sonnab le q u a n t 
aux motifs pour lesquels les forces de sécur i t é a u r a i e n t a r b i t r a i r e m e n t 
e m m e n é neu f p e r s o n n e s avec el les, il concluai t à l ' impossibi l i té d é j u g e r 
le c o m m a n d e m e n t de la d e u x i è m e br igade c o m m a n d o re sponsab le de la 
d i spa r i t ion e t /ou d u m e u r t r e des neuf p e r s o n n e s conce rnées . Sur la base 
des in fo rma t ions et d o c u m e n t s d isponibles , force lui é ta i t de conc lure que 
c ' é t a i en t les o rgan i sa t ions t e r r o r i s t e s qui é t a i en t r e sponsab les de ce qui 
é ta i t a r r ivé à ces n e u f p e r s o n n e s . E t a n t p a r v e n u à ce t t e conclusion, il 
disai t e s t i m e r q u ' e n conséquence l 'affaire devai t ê t r e t r a n s m i s e à la cour 
de s û r e t é de l 'E ta t de M a l a t y a , d a n s le r e ssor t de laquel le se t rouvai t la 
province de Tunce l i . 

Il a p p a r a î t que le p a r q u e t de la cour de s û r e t é de l 'Eta t de Ma la tya a 
ouver t u n e e n q u ê t e , e n r e g i s t r é e sous le n° 1998/72, qu i est toujours 
p e n d a n t e à l ' heu re ac tue l le . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

1. Le droit pénal et la procédure pénale 

Le code p é n a l t u r c (Türk Ceza Kanunu) r é p r i m e la p r iva t ion i l légale de 
l iber té (ar t ic le 179 en g é n é r a l , a r t ic le 181 pour ce qu i est des 
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fonc t ionna i res ) , la c o n t r a i n t e s ' exerçan t pa r la force ou p a r des m e n a c e s 
(ar t ic le 188), l ' incendie (ar t ic les 369-372), l ' incendie aggravé du fait de la 
mise en d a n g e r de la vie d ' ê t r e s h u m a i n s (ar t ic le 382) , l ' incendie 
involonta i re p a r insouc iance , nég l igence ou i nexpé r i ence (ar t ic le 383) , 
t ou t e s formes d 'homic ide vo lon ta i re (ar t ic les 448-455) , l 'homicide 
involonta i re (ar t ic les 452 et 459) , l ' infliction i n t e n t i o n n e l l e de d o m m a g e s 
aux b iens d ' a u t r u i (ar t ic les 516 et 517) et le fait de blesser ou de t u e r 
a r b i t r a i r e m e n t l ' an imal d ' a u t r u i (ar t ic le 521) . 

En v e r t u des a r t ic les 151 et 153 du code de p r o c é d u r e péna le (Ceza 
Muhakemeleri Usulii Kanunu), t ou t e s ces infract ions peuven t ê t r e d é n o n c é e s 
a u p r o c u r e u r ou aux a u t o r i t é s a d m i n i s t r a t i v e s locales. En ve r tu de 
l 'ar t icle 235 du code péna l , tout agen t public qui o m e t de d é n o n c e r à la 
police ou au p a r q u e t une infract ion dont il a eu conna i s sance d a n s 
l 'exercice de ses fonctions est passible d 'une pe ine d ' e m p r i s o n n e m e n t . Le 
p r o c u r e u r et la police sont t e n u s d ' i n s t ru i r e les p l a in te s dont ils sont saisis, 
le p r e m i e r déc idan t s'il y a lieu d ' e n g a g e r des p o u r s u i t e s , c o n f o r m é m e n t à 
l 'ar t icle 148 du code de p r o c é d u r e péna l e . U n p l a ignan t peu t faire appe l de 
la décis ion du p r o c u r e u r de ne pas e n g a g e r de p o u r s u i t e s . 

Si l ' a u t e u r p r é s u m é d ' un déli t est u n mi l i t a i r e , la loi appl icab le est 
d é t e r m i n é e p a r la n a t u r e de l ' infract ion. C 'es t a insi q u e s'il s 'agit d ' u n e 
« inf rac t ion m i l i t a i r e » , au sens d u code péna l mi l i t a i r e (loi n" 1632), la 
p r o c é d u r e péna l e est en pr inc ipe condu i t e c o n f o r m é m e n t à la loi n° 353 
p o r t a n t c r éa t i on des t r i b u n a u x mi l i t a i res et r é g l e m e n t a t i o n de leur 
p r o c é d u r e . Si un mi l i t a i r e est accusé d ' une infract ion de dro i t c o m m u n , 
ce sont n o r m a l e m e n t les d isposi t ions du code de p r o c é d u r e péna l e qu i 
s ' app l iquen t (ar t ic le 145 § 1 de la C o n s t i t u t i o n et ar t ic les 9-14 de la loi 
n° 353) . 

2. L'état d'urgence 

Depu i s 1985 envi ron , de graves t roub les font r age d a n s le Sud-Est de la 
T u r q u i e e n t r e les forces de sécur i t é et les m e m b r e s du P K K . D ' a p r è s le 
G o u v e r n e m e n t , ce conflit a coû té la vie à des mil l iers de civils et de 
m e m b r e s des forces de sécur i t é . 

D e u x g r a n d s déc re t s c o n c e r n a n t la région du Sud-Est ont é té a d o p t é s 
en appl ica t ion de la loi sur l ' é ta t d ' u r g e n c e (loi n° 2935 du 25 oc tobre 
1983). Le p r e m i e r - le déc re t n" 285 (du 10 ju i l le t 1987) - ins t i tue u n 
g o u v e r n o r a t de la rég ion soumise à l ' é ta t d ' u r g e n c e dans dix des onze 
provinces du Sud-Est de la T u r q u i e . Aux t e r m e s de son ar t ic le 4 b) et d ) , 
l ' ensemble des forces d e sécu r i t é , pr ivées et pub l iques , a insi q u e le 
c o m m a n d e m e n t de la force d e paix pub l ique de la g e n d a r m e r i e sont à la 
disposi t ion du g o u v e r n e u r de la région . 

Le second - le déc re t n" 430 (du 16 d é c e m b r e 1990) - renforce le 
pouvoir du g o u v e r n e u r de la région, qu ' i l habi l i te à o r d o n n e r des 
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t r ans f e r t s hors de la rég ion de fonc t ionna i res et a g e n t s des services 
publ ics , n o t a m m e n t d é j u g e s et de p r o c u r e u r s . Il prévoi t en son ar t ic le 8 : 

« L e s d é c i s i o n s et a c t e s p r i s d a n s l ' e x e r c i c e d e s p o u v o i r s q u e l e u r c o n f è r e le p r é s e n t 

d é c r e t p a r le g o u v e r n e u r d ' u n e r é g i o n s o u m i s e à l ' é t a t d ' u r g e n c e ou p a r le g o u v e r n e u r 

d ' u n e p r o v i n c e d e p a r e i l l e r é g i o n n ' e n g a g e n t p a s la r e s p o n s a b i l i t é p é n a l e , f i n a n c i è r e ou 

j u r i d i q u e d e l e u r s a u t e u r s . Ce l l e - c i n e p e u t ê t r e r e c h e r c h é e d e v a n t a u c u n e a u t o r i t é 

j u d i c i a i r e , s a n s p r é j u d i c e d u d r o i t p o u r la v i c t i m e de d e m a n d e r à l ' E t a t r é p a r a t i o n d e s 

d o m m a g e s à e l le c a u s é s s a n s j u s t i f i c a t i o n . » 

3. Poursuite des infractions terroristes et des infractions supposées avoir été 
commises par des membres des forces de sécurité 

L'a r t i c le 3 de la loi n" 3713 du 12 avril 1991 sur la p r éven t i on du 
t e r r o r i s m e qualif ie de « t e r r o r i s t e » l ' infract ion visée à l 'ar t ic le 168 du 
code péna l . En ve r tu de l 'ar t icle 4 de lad i te loi, l ' infract ion définie à 
l 'ar t icle 169 du m ê m e code relève de la ca t égor i e des « a c t e s p e r p é t r é s 
aux fins du t e r r o r i s m e ». 

Aux t e r m e s de l 'ar t icle 9 a) de la loi n" 2845 sur la p r o c é d u r e d e v a n t les 
cours de s û r e t é de l 'E ta t , les p r o c u r e u r s sont pr ivés de leur c o m p é t e n c e en 
cas d ' a l l éga t ion d ' inf rac t ion t e r r o r i s t e , au profit d ' un sys tème dis t inct de 
p r o c u r e u r s et de cours de s û r e t é de l 'E ta t r é p a r t i s sur tout le t e r r i t o i r e de 
la T u r q u i e . Les infract ions visées aux ar t ic les 168 et 169 du code péna l 
re lèvent de la c o m p é t e n c e exclusive de ces ju r id i c t ions . 

Les p r o c u r e u r s sont é g a l e m e n t pr ivés de leur c o m p é t e n c e en ce qui 
conce rne les infract ions supposées avoir é té c o m m i s e s con t r e les 
m e m b r e s des forces de sécur i té dans la rég ion soumise à l ' é ta t d ' u rg en ce . 
L 'a r t ic le 4 § 1 du d é c r e t n" 285 prévoi t q u e t ou t e s les forces de sécur i té 
p lacées sous le c o m m a n d e m e n t du g o u v e r n e u r de rég ion sont assuje t t ies 
à la loi sur les pou r su i t e s don t les fonc t ionna i res peuven t faire l 'objet pour 
les ac tes accompl is d a n s le c ad re de leur fonct ion. 

Dès lors, le p r o c u r e u r qui reçoit u n e p la in te d é n o n ç a n t un acte 
dé l i c tueux commis pa r un m e m b r e des forces de sécur i t é a l 'obl igat ion de 
déc l iner sa c o m p é t e n c e et , selon la q u a l i t é du suspec t , de t r ans f é r e r le 
dossier soit au comi té a d m i n i s t r a t i f de dis t r ic t soit au comi té 
a d m i n i s t r a t i f provincial (Ilçe ou 77 idare kurulu). Ces d e r n i e r s se 
c o m p o s e n t de fonc t ionnai res et sont p rés idés p a r le g o u v e r n e u r du 
dis t r ic t ou de la province . Ils m è n e n t l ' e n q u ê t e p r é l i m i n a i r e et déc iden t 
de l ' oppo r tun i t é d ' e n t a m e r ou non des pour su i t e s . Ces comi t é s ont é t é 
c r i t iqués p o u r leur m a n q u e de conna i s sances j u r i d i q u e s et p o u r la facilité 
avec laque l le ils se la issa ient inf luencer p a r les g o u v e r n e u r s de dis t r ic t ou 
de province , qui d i r igen t é g a l e m e n t les forces de sécur i t é . 

Les décis ions des comi tés admin i s t r a t i f s de d is t r ic t peuven t ê t re 
a t t a q u é e s devan t les t r i b u n a u x admin i s t r a t i f s r ég ionaux (Bblge ldare 
Mahkemesï). En cas de décis ion de c l a s s e m e n t sans su i te , l 'affaire est 
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a u t o m a t i q u e m e n t renvoyée à pare i l t r i buna l . Les décisions r e n d u e s p a r 
les comi t é s admin i s t r a t i f s provinciaux p e u v e n t ê t r e a t t a q u é e s d e v a n t le 
Consei l d 'E ta t (Danistay). En cas de décis ion de c l a s s e m e n t sans su i t e , 
l 'affaire est a u t o m a t i q u e m e n t dé fé rée au Consei l d 'E t a t . 

Si une décision d ' o u v e r t u r e de pou r su i t e s est r e n d u e , l 'affaire est 
dé fé rée au p r o c u r e u r p o u r sui te à d o n n e r . 

4. Dispositions constitutionnelles sur la responsabilité administrative 

L'ar t ic le 125 de la C o n s t i t u t i o n t u r q u e é n o n c e : 

« T o u t a c t e ou d é c i s i o n de l ' a d m i n i s t r a t i o n est s u s c e p t i b l e d ' u n c o n t r ô l e j u r i d i c t i o n n e l 

(...) 

L ' a d m i n i s t r a t i o n es t t e n u e de r é p a r e r t o u t d o m m a g e r é s u l t a n t d e s e s a c t e s e t 

m e s u r e s . » 

La disposi t ion p réc i t ée ne souffre a u c u n e res t r i c t ion , m ê m e en cas 
d ' é t a t d ' u r g e n c e ou de g u e r r e . Le second a l inéa ne r e q u i e r t pas 
fo rcémen t d ' a p p o r t e r la p reuve de l ' ex is tence d ' une faute de 
l ' admin i s t r a t i on , don t la r esponsab i l i t é revêt a lors u n c a r a c t è r e absolu et 
objectif, fondé sur la t héo r i e du « r i s q u e social» . L ' a d m i n i s t r a t i o n p e u t 
donc i n d e m n i s e r q u i c o n q u e est v ic t ime d ' u n pré jud ice r é s u l t a n t d ' ac tes 
c o m m i s p a r des p e r s o n n e s non ident i f iées ou des t e r r o r i s t e s lorsque l 'on 
peu t d i re q u e l 'E ta t a m a n q u é à son devoir de m a i n t e n i r l 'ordre et la 
s û r e t é publ ics , ou à son obl iga t ion de p r o t é g e r la vie et les b iens des 
individus. 

En ve r tu de l 'ar t ic le 13 de la loi n" 2577 sur la p r o c é d u r e a d m i n i s t r a t i v e , 
t ou t e v ic t ime d 'un d o m m a g e r é s u l t a n t d ' un ac te de l ' a d m i n i s t r a t i o n peu t 
d e m a n d e r r é p a r a t i o n à ce t t e d e r n i è r e d a n s un dé la i d ' un an à c o m p t e r de 
la d a t e de l 'acte en cause . En cas de rejet de tou t ou p a r t i e de la d e m a n d e 
ou si a u c u n e r éponse n ' a é t é o b t e n u e d a n s u n déla i de so ixan te j o u r s , la 
v ic t ime peu t sais ir les ju r id i c t ions a d m i n i s t r a t i v e s , devan t lesquel les la 
p r o c é d u r e est éc r i t e . 

5. Dispositions de droit civil 

T o u t e p e r s o n n e ayan t subi un d o m m a g e m a t é r i e l ou m o r a l du fait d 'un 
déli t , péna l ou civil, i m p u t a b l e à un agen t de l 'Eta t p e u t r é c l a m e r 
r é p a r a t i o n devan t les t r i b u n a u x civils o rd ina i r e s . En v e r t u de l 'ar t ic le 41 
du code des obl iga t ions [Borçlar Kanunu), la p a r t i e lésée peu t i n t e n t e r u n e 
ac t ion en r é p a r a t i o n con t r e t ou t e p e r s o n n e qu 'e l le suppose lui avoir causé 
un d o m m a g e de façon i l légale , q u e ce soit d é l i b é r é m e n t , p a r nég l igence ou 
p a r i m p r u d e n c e . Les t r i b u n a u x civils p e u v e n t acco rde r r é p a r a t i o n t a n t 
p o u r les d o m m a g e s m a t é r i e l s (ar t icle 46 du code des obl igat ions) q u e 
p o u r les pré judices m o r a u x (ar t ic le 47 du m ê m e code) . En la m a t i è r e , ils 
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ne sont pas liés pa r les c o n s t a t a t i o n s des j u r id i c t ions répress ives sur la 
ques t i on de la culpabi l i té de l 'accusé (ar t ic le 53). 

Toutefo is , en ve r tu de l 'ar t ic le 13 de la loi n" 657 sur les employés de 
l 'E ta t , les p e r s o n n e s ayant subi un d o m m a g e du fait de l 'exercice d 'une 
fonction r e l evan t d u droi t publ ic p e u v e n t , en p r inc ipe , agi r en justice 
u n i q u e m e n t con t re l ' au to r i t é pub l ique dont relève le fonc t ionna i re en 
cause et pas d i r e c t e m e n t con t r e celui-ci (ar t ic les 129 § 5 de la 
C o n s t i t u t i o n et 55 et 100 du code des ob l iga t ions) . C e t t e règle n 'est 
toutefois pas abso lue . Lo r sque l 'acte en ques t ion est qualifié d ' i l l icite ou 
de dé l i c tueux , ce qui lui fait p e r d r e son c a r a c t è r e d ' ac te ou de fait 
« a d m i n i s t r a t i f » , les j u r id i c t ions civiles peuven t accueil l i r u n e d e m a n d e 
de d o m m a g e s - i n t é r ê t s d i r igée con t r e l ' a u t e u r l u i - m ê m e , sans pré judice 
de la possibi l i té d ' e n g a g e r la r esponsab i l i t é conjointe de l ' a d m i n i s t r a t i o n 
(en sa q u a l i t é d ' emp loyeu r ) et de l ' a u t e u r de l 'acte (ar t ic le 50 du code des 
ob l iga t ions) . 

G R I E F S 

1. L ' e n s e m b l e des r e q u é r a n t s a l l èguen t , sur le t e r r a i n de l 'ar t ic le 2 de 
la C o n v e n t i o n , q u e M ù s l ù m Aydin a d i spa ru ap rès avoir é té e m m e n é par 
les forces de sécur i t é et qu ' i l y a lieu de p r é s u m e r qu' i l a é té t ué pa r elles. 
Ils s o u t i e n n e n t q u ' u n e mise en d é t e n t i o n non r e c o n n u e cons t i tue une 
viola t ion du droi t à la vie d a n s la m e s u r e où elle accroît s é r i e u s e m e n t 
pour la p e r s o n n e « d i s p a r u e » le r i sque de p e r d r e la vie. 

2. L ' e n s e m b l e des r e q u é r a n t s se p l a ignen t , sur le t e r r a i n de l 'ar t icle 1 
du Protocole n" 1, de la d e s t r u c t i o n de leur ma i son et des b iens de leur 
famil le , et n o t a m m e n t de l ' a b a t t a g e et de la d i spar i t ion de leurs b ê t e s . 

3. Le p r e m i e r r e q u é r a n t , K a s i m Aydin, voit en o u t r e un t r a i t e m e n t 
c o n t r a i r e à l 'ar t icle 3 de la C o n v e n t i o n dans l ' anxié té et la dou l eu r 
ép rouvées pa r l u i -même et pa r sa famil le à la sui te de la d i spa r i t ion et du 
sort i nce r t a in de son p è r e , a insi q u e de la d e s t r u c t i o n de la ma i son et des 
b iens de sa famil le , é v é n e m e n t s qui les ont c o n t r a i n t s , lui et sa famille, à 
a b a n d o n n e r leur village pour m e n e r u n e ex is tence ince r t a ine a i l leurs , de 
m ê m e q u e d a n s le refus par l 'E ta t de leur fournir , à lui et sa famil le , un 
sou t i en et une ass i s t ance a d é q u a t s . 

4. Le p r e m i e r r e q u é r a n t a l l ègue , sous l 'angle de l 'ar t icle 5 de la 
C o n v e n t i o n , que la d i spa r i t ion de son pè re et la d e s t r u c t i o n de la maison 
e t des b iens de sa famille e m p o r t e n t violat ion du droi t à la l ibe r té et à la 
s û r e t é . 

5. Le p r e m i e r r e q u é r a n t a l l ègue , sur le t e r r a i n de l 'ar t ic le 6 de la 
C o n v e n t i o n , qu ' i l a é té pr ivé de son dro i t à un recours en m a t i è r e civile 
p o u r la d e s t r u c t i o n de la ma i son et des b iens de sa famil le . A cet égard , il 
cite la r éponse du g o u v e r n e u r de H o z a t en d a t e de 26 j a n v i e r 1995 c o m m e 
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p reuve de l ' a t t i t ude q u ' a d o p t e l 'Eta t envers ceux qu i se p l a ignen t de 
l ' incendie de leur maison . 

6. Le p r e m i e r r e q u é r a n t voit d a n s la d e s t r u c t i o n de la maison et des 
b iens de sa famille u n e viola t ion, d a n s son chef et d a n s le chef des a u t r e s 
m e m b r e s de sa famil le , du droi t de chacun a u respec t de sa vie pr ivée et 
famil iale g a r a n t i pa r l 'ar t ic le 8 de la Conven t i on . 

7. Le p r e m i e r r e q u é r a n t se p la in t , sur le t e r r a i n de l 'ar t ic le 13 de la 
Conven t ion , de n 'avoir bénéficié d ' a u c u n recours i n t e r n e effectif p o u r se 
p l a ind re desd i t es violat ions de ses dro i t s et des dro i t s de sa famille 
g a r a n t i s pa r la Conven t i on . 

8. I n v o q u a n t l 'ar t ic le 14 d e la C o n v e n t i o n c o m b i n é avec les a r t ic les 3, 
5, 6, 8 et 13 de la C o n v e n t i o n et avec l 'ar t ic le 1 du Pro tocole n" 1, le 
p r e m i e r r e q u é r a n t a l lègue é g a l e m e n t , en r a p p o r t avec la d e s t r u c t i o n de 
la ma i son et des b iens de sa famille, que l u i - m ê m e et sa famille on t fait 
l 'objet d ' une d i sc r imina t ion fondée sur l eur or ig ine e t h n i q u e , sur l eur 
a p p a r t e n a n c e à u n e m i n o r i t é na t i ona l e et sur l eur a p p a r t e n a n c e à la 
c o m m u n a u t é chi i te . 

9. Le p r e m i e r r e q u é r a n t voit une violat ion de l 'ar t ic le 18 de la 
Conven t i on d a n s la po l i t ique des a u t o r i t é s t u r q u e s cons i s t an t à laisser 
t ou t e l iber té à l ' a r m é e pour s u p p r i m e r les p r o b l è m e s d a n s le Sud-Est de 
la T u r q u i e , y compr i s s'il faut p o u r cela u t i l i se r des m é t h o d e s telles q u e 
l ' évacua t ion et la d e s t r u c t i o n de vi l lages. 

10. Le p r e m i e r r e q u é r a n t a l lègue enfin q u e le fait q u e les violat ions 
dénoncées re lèvent d ' une p r a t i q u e de l 'E ta t d a n s le Sud-Est de la 
T u r q u i e doit faire conclure à des violat ions agg ravées de ses dro i t s et des 
d ro i t s de sa famille g a r a n t i s p a r les ar t ic les 2, 3, 5, 6, 8 et 13 de la 
Conven t i on et pa r l 'ar t ic le 1 du Protocole n" 1. 

P R O C É D U R E 

La r e q u ê t e n" 28293/95 a é té i n t r o d u i t e devan t la C o m m i s s i o n 
e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 3 m a r s 1995 et 
e n r e g i s t r é e le 23 aoû t 1995. La r e q u ê t e n" 29494/95 a é té i n t rodu i t e le 
22 n o v e m b r e 1995 et e n r e g i s t r é e le 7 d é c e m b r e 1995. La r e q u ê t e 
n" 30219/96 a é té i n t r o d u i t e le 5 oc tobre 1995 et e n r e g i s t r é e le 15 février 
1996. 

Le 16 j a n v i e r 1996, la C o m m i s s i o n a déc idé de c o m m u n i q u e r la r e q u ê t e 
n" 28293/95 au G o u v e r n e m e n t . Le 3 d é c e m b r e 1996, elle a déc idé de 
c o m m u n i q u e r la r e q u ê t e n" 29494/95 au G o u v e r n e m e n t et de j o i n d r e les 
r e q u ê t e s n"s 28293/95 et 29494/95. Le 20 m a i 1997, elle a déc idé de 
c o m m u n i q u e r la r e q u ê t e n" 30219/96 au G o u v e r n e m e n t . 

Les obse rva t ions écr i t es du G o u v e r n e m e n t sur la r e q u ê t e n" 28293/95 
ont é té soumises le 16 s e p t e m b r e 1996, ap r è s t rois p ro roga t i ons du délai 
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i n i t i a l emen t i m p a r t i à cet effet. Les r e q u é r a n t s y ont r é p o n d u le 
7 n o v e m b r e 1996. 

Les obse rva t ions écr i tes du G o u v e r n e m e n t sur la r e q u ê t e n" 29494/95 
ont é té soumises le 18 avril 1997, ap r è s u n e p ro roga t i on du délai 
i n i t i a l emen t i m p a r t i à cet effet. Le 6 m a i 1997, le G o u v e r n e m e n t a 
p rodui t c e r t a in s d o c u m e n t s à l ' appui de ses observa t ions . Les r e q u é r a n t s 
on t r é p o n d u à celles-ci le 11 j u i n 1997. 

Les observa t ions écr i tes du G o u v e r n e m e n t sur la r e q u ê t e n° 30219/96 
ont é té soumises le 24 n o v e m b r e 1997, a p r è s une p ro roga t i on du délai 
i n i t i a l emen t i m p a r t i à cet effet. Les r e q u é r a n t s y ont r é p o n d u le 
13 j a n v i e r 1998. Le 4 j u i n 1998, le G o u v e r n e m e n t a soumis ce r t a ins 
d o c u m e n t s en r a p p o r t avec la r e q u ê t e n" 30219/96. 

Le 1 e r n o v e m b r e 1998, en v e r t u de l 'ar t icle 5 § 2 du Protocole n" 11 à la 
Conven t ion , la conna i s sance de l 'affaire est échue à la C o u r . 

Pa r des l e t t r e s d u 24 ju i l le t et du 6 aoû t 1999 r e s p e c t i v e m e n t , les 
r e p r é s e n t a n t s des r e q u é r a n t s ont in fo rmé la C o u r q u e M' G e n ç avai t été 
dés igné c o m m e l eu r r e p r é s e n t a n t pr inc ipa l d a n s la p r o c é d u r e d e v a n t la 
C o u r . 

E N D R O I T 

L ' e n s e m b l e des r e q u é r a n t s se p l a ignen t , sur le t e r r a i n de l 'a r t ic le 2 de 
la C o n v e n t i o n , de la d i spa r i t ion et du m e u r t r e p r é s u m é de M û s l û m Aydm. 
Le p r e m i e r r e q u é r a n t , K a s t m Aydm, invoque é g a l e m e n t les a r t ic les 3, 5 
et 13 de la Conven t i on sur ce poin t . 

L ' e n s e m b l e des r e q u é r a n t s se p l a ignen t , sous l 'angle de l 'ar t ic le 1 du 
Pro tocole n° 1, de la d e s t r u c t i o n de la ma i son et des b iens de leur famil le . 
Le p r e m i e r r e q u é r a n t invoque é g a l e m e n t les ar t ic les 3, 5, 6, 8 et 13 de la 
C o n v e n t i o n à cet éga rd . 

Le p r e m i e r r e q u é r a n t a l lègue en o u t r e des violat ions des ar t ic les 14 et 
18 de la Conven t i on . 

1. Quant à la validité de la requête n" 30219196 

Le G o u v e r n e m e n t fait obse rve r à t i t r e p r é l i m i n a i r e q u e K a s t m Aydtn, 
qu i est r e q u é r a n t t a n t d a n s la r e q u ê t e n" 28293/95 que d a n s la r e q u ê t e 
n° 30219/96, a au to r i sé M. Boyle e t M""' H a m p s o n à le r e p r é s e n t e r dans 
la r e q u ê t e n" 28293/95 et a dés igné M1' G e n ç c o m m e son r e p r é s e n t a n t 
d a n s la r e q u ê t e n" 30219/96. 

D ' a p r è s le G o u v e r n e m e n t , cela j e t t e u n d o u t e sur l ' au then t i c i t é de la 
r e q u ê t e n° 30219/96. Le p r e m i e r r e q u é r a n t , K a s t m Aydtn, sou t i en t que 
r i en en dro i t t u r c ne m e t obstacle à ce q u ' u n e p e r s o n n e dés igne p lus ieurs 
avocats pour la r e p r é s e n t e r . 
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La C o u r no te que la r e p r é s e n t a t i o n des r e q u é r a n t s pa r a u t r u i est régie 
p a r l 'ar t ic le 36 du r è g l e m e n t de la Cour . Ce t ex t e ne c o m p o r t e a u c u n e 
disposi t ion aux t e r m e s de laquel le u n r e q u é r a n t ne p o u r r a i t ê t r e 
r e p r é s e n t é q u e p a r u n e p e r s o n n e à la fois. Aussi la C o u r accepte- t -e l le 
q u e le p r e m i e r r e q u é r a n t soit r e p r é s e n t é p a r plus d ' u n e p e r s o n n e d a n s 
les d i f férentes p r o c é d u r e s e n g a g é e s pa r lui devan t elle. 

La C o u r e s t i m e toutefois qu ' i l est p ré fé rab le , pour évi ter tout 
m a l e n t e n d u , q u ' u n r e q u é r a n t placé d a n s une tel le s i tua t ion fasse savoir 
l eque l d e ses r e p r é s e n t a n t s est censé agi r c o m m e r e p r é s e n t a n t pr inc ipa l 
p o u r ce qui est des obse rva t ions p r é s e n t é e s à la C o u r . En l 'espèce, c 'est 
M' G e n ç qu i a é té dés igné c o m m e r e p r é s e n t a n t p r inc ipa l . La C o u r ne 
peu t cons idé re r q u e la r e p r é s e n t a t i o n d 'un r e q u é r a n t p a r plus d ' u n e 
p e r s o n n e suffit e n soi à j e t e r un d o u t e sur l ' au then t i c i t é d ' u n e r e q u ê t e ou 
qu' i l y a en l 'espèce des ra isons de d o u t e r de l ' au then t i c i t é des r e q u ê t e s 
i n t r o d u i t e s pa r K a s i m Aydin. 

2. Article 34 de la Convention 

Le G o u v e r n e m e n t sou t i en t qu ' i l est d o u t e u x q u e le p r e m i e r r e q u é r a n t 
Kas im Aydin puisse toujours se d i re v ic t ime, au sens de l 'ar t icle 34 de la 
Conven t ion , c o n c e r n a n t ses p e r t e s ma té r i e l l e s . Il fait obse rve r q u ' à la 
su i te de ses d e m a n d e s r é p é t é e s le p r e m i e r r e q u é r a n t s 'est vu accorder 
u n e aide financière d ' un m o n t a n t de 11 581 000 T R L afin de subveni r à 
ses besoins . De surcro î t , à la sui te d ' un e x a m e n de sa d e m a n d e du 
27 m a r s 1996 t e n d a n t à l ' ob ten t ion d ' u n e i n d e m n i t é p o u r la p e r t e de ses 
chèvres et de ses r uches consécut ive à des ac tes de t e r r o r i s m e , les 
a u t o r i t é s ont j u g é qu ' i l y avai t l ieu de lui accorder u n e a ide . Sur ce t t e 
ba se , et en appl ica t ion de l 'ar t icle 22 de la loi n" 3713 sur la p réven t ion 
du t e r r o r i s m e , une d e m a n d e t e n d a n t à l ' ob ten t ion d ' u n e a ide d 'un 
m o n t a n t de 2 265 000 000 T R L a é té p r é s e n t é e au Fonds de sol idar i té et 
d ' a ide sociale. 

Le p r e m i e r r e q u é r a n t sou t i en t q u e l 'a ide f inancière qu ' i l a reçue à t i t r e 
g rac ieux n ' a r ien à voir avec la d i spa r i t ion de son pè r e et que , p a r 
c o n s é q u e n t , elle ne sau ra i t servir de f o n d e m e n t à un cons t a t selon lequel 
il ne peu t plus se p r é t e n d r e v ic t ime au sens de l 'ar t icle 34 de la 
Conven t ion . De surcro î t , dès lors q u e l 'aide f inancière accordée ne 
cons t i tue pas une réponse à ses griefs fondés sur la Conven t i on 
r e l a t i v e m e n t à la d e s t r u c t i o n de la ma i son et des b iens de sa famil le , elle 
ne s au ra i t ê t r e cons idé rée c o m m e une r é p a r a t i o n a d é q u a t e ou c o m m e u n 
r ecour s effectif suscept ib le d ' a b o u t i r à l ' e f facement de la violat ion de ses 
d ro i t s g a r a n t i s pa r la Conven t i on . 

La C o u r cons idère q u e p a r « v i c t i m e » l 'ar t icle 34 de la Conven t i on 
dés igne la p e r s o n n e d i r e c t e m e n t c o n c e r n é e pa r l 'acte ou l 'omission 
l i t ig ieux, l ' ex is tence d ' un m a n q u e m e n t aux exigences de la Conven t i on 
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se concevant m ê m e en l ' absence de pré judice ; celui-ci ne j o u e un rôle que 
sur le t e r r a i n de l 'ar t icle 4 1 . P a r t a n t , une décis ion ou u n e m e s u r e 
favorable au r e q u é r a n t ne suffit en pr inc ipe à lui r e t i r e r la q u a l i t é de 
« v i c t i m e » q u e si les a u t o r i t é s na t i ona l e s ont r econnu , e x p l i c i t e m e n t ou 
en s u b s t a n c e , puis r é p a r é la violat ion de la Conven t ion ( a r rê t A m u u r 
c. F rance du 25 j u i n 1996, Recueil des arrêts et décisions 1996-III, p . 846, § 36). 

Dès lors qu' i l n ' a p p a r a î t pas q u e l 'aide f inancière qui a en fait é té 
ve rsée au p r e m i e r r e q u é r a n t r é su l t â t d ' u n e r econna i s sance expl ic i te ou 
implic i te pa r les a u t o r i t é s d ' u n e violat ion des dro i t s g a r a n t i s au 
r e q u é r a n t pa r la Conven t ion , la C o u r e s t ime q u e ce t t e a ide ne peu t ê t re 
r e g a r d é e c o m m e suffisante p o u r pr iver le p r e m i e r r e q u é r a n t de sa qua l i t é 
de «v ic t ime » p o u r ce qu i est de ses p e r t e s ma té r i e l l e s . 

En conséquence , la C o u r a d m e t q u e le p r e m i e r r e q u é r a n t p e u t se 
p r é t e n d r e v ic t ime au sens de l 'ar t ic le 34 de la Conven t ion . 

3. Article 35 § 1 de la Convention 

Quant à la requête n° 28293/95 

Le G o u v e r n e m e n t sou t i en t q u e le p r e m i e r r e q u é r a n t , K a s i m Aydin, n 'a 
pas épuisé les voies de r ecour s i n t e r n e s et qu ' i l n 'y a en l 'espèce aucun 
mot i f de cons idé re r q u e l ' in té ressé n 'avai t pas l 'obl igat ion d ' é p u i s e r les 
voies de recours i n t e r n e s en droi t tu rc . En ce qui conce rne t a n t la 
d i spa r i t ion de Mi ts lûm Aydin q u e la de s t ruc t ion de la ma i son et des biens 
de la famil le du p r e m i e r r e q u é r a n t , Kas im Aydin a mis à profit la 
possibi l i té de se p l a ind re au péna l . D ' a p r è s le G o u v e r n e m e n t , la 
p r o c é d u r e péna le n 'es t toutefois pas n é c e s s a i r e m e n t a d é q u a t e d a n s tous 
les cas, spéc i a l emen t lorsqu ' i l s 'agit d ' ac tes c o m m i s p a r des a u t e u r s 
inconnus d a n s le con t ex t e de la l u t t e con t r e le t e r r o r i s m e . 

Le G o u v e r n e m e n t aff irme qu ' i l y avait en dro i t t u rc , ainsi qu ' i l ressor t 
de la j u r i s p r u d e n c e de la C o u r s u p r ê m e et du Consei l d 'E t a t , d e u x recours 
effectifs, q u e le p r e m i e r r e q u é r a n t a u r a i t dû exerce r , pour ob ten i r 
r é p a r a t i o n de d o m m a g e s s u b i s : le r ecours de dro i t a d m i n i s t r a t i f 
r é s u l t a n t de l 'ar t ic le 125 de la C o n s t i t u t i o n t u r q u e et de l 'ar t icle 8 du 
d é c r e t n" 430, et la possibi l i té d ' e n g a g e r une p r o c é d u r e au civil. Se 
r é fé ran t à c e r t a i n s exemple s de décis ions r e n d u e s p a r les j u r id i c t ions 
a d m i n i s t r a t i v e s et d a n s lesquel les les d e m a n d e u r s se sont vu accorder 
r é p a r a t i o n pour les d o m m a g e s p rovoqués p a r des ac tes accompl is p a r des 
a g e n t s de l 'Eta t , le G o u v e r n e m e n t sou t ien t q u e ces deux recours se 
s e r a i en t révélés a p p r o p r i é s et effectifs d a n s la s i tua t ion du p r e m i e r 
r e q u é r a n t . 

Le p r e m i e r r e q u é r a n t con t e s t e l ' a r g u m e n t du G o u v e r n e m e n t selon 
lequel la voie péna l e n ' é t a i t pas a p p r o p r i é e p o u r ses griefs fondés sur la 
Conven t i on . Ceux-ci c o n c e r n e n t la d e s t r u c t i o n p a r les forces de sécur i t é 
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de la ma i son et des biens de sa famil le ainsi q u e la d i spa r i t i on de son pè re 
alors qu ' i l se t rouva i t aux m a i n s des forces de sécur i t é , l 'une c o m m e 
l ' au t r e c o n s t i t u a n t u n e inf rac t ion grave en droi t t u r c . D i re q u ' u n e 
p r o c é d u r e non péna le a u r a i t é t é m i e u x à m ê m e de r e d r e s s e r ces griefs, 
c 'est faire abs t r ac t i on d e la n a t u r e m ê m e de ceux-ci . De surcro î t , 
a f f i rmer q u e la voie p é n a l e n 'es t pas a p p r o p r i é e ou qu 'e l l e a peu de 
chances de fonc t ionner en cas de p l a in t e péna le d i r igée con t r e des 
m e m b r e s des forces de sécur i t é rev ient à r e c o n n a î t r e q u e les forces de 
sécur i t é o p é r a n t d a n s le Sud-Est de la T u r q u i e bénéf ic ient de facto de 
l ' impun i t é . Le r e q u é r a n t soul igne qu ' i l ne se p la in t pas d ' u n ac te de 
t e r r o r i s m e accompl i pa r des g r o u p e s t e r r o r i s t e s tel le P K K mais d ' ac tes 
dé l ibérés des forces de sécur i t é . 

En ce qui conce rne le recours a d m i n i s t r a t i f évoqué par le 
G o u v e r n e m e n t , le p r e m i e r r e q u é r a n t se réfère aux conclusions de la 
C o u r dans l 'affaire Akdivar et a u t r e s c. T u r q u i e , qui é ta i t a n a l o g u e à la 
p r é s e n t e ( a r r ê t du 16 s e p t e m b r e 1996, Recueil 1996-EV, p . 1212, § 72). 
L ' in té ressé sou t i en t en o u t r e q u ' u n recours qu i n ' a cco rde ra i t q u ' u n e 
r é p a r a t i o n f inancière et qu i ignore ra i t la responsab i l i t é des forces de 
sécur i t é p o u r les ac tes en cause ne s au ra i t pa s se r pour un recours 
a d é q u a t , eu éga rd à la g rav i té des griefs énoncés . En j u g e r a u t r e m e n t 
r ev iendra i t à p e r m e t t r e à l 'E ta t de payer p o u r le droi t de d é t r u i r e des 
b iens a p p a r t e n a n t à des pa r t i cu l i e r s ou p o u r c o m m e t t r e d ' a u t r e s c r imes . 

Q u a n t a u recours civil m e n t i o n n é par le G o u v e r n e m e n t , le p r e m i e r 
r e q u é r a n t aff irme que m ê m e si les t r i b u n a u x civils ne sont pas liés pa r les 
c o n s t a t a t i o n s des j u r id i c t i ons répress ives , il n ' e n r e s t e pas moins qu ' i l s 
doivent se convaincre de l ' exac t i t ude des c o n s t a t a t i o n s de fait et q u e pa r 
c o n s é q u e n t u n e e n q u ê t e est nécessa i r e . En l ' absence d ' une e n q u ê t e visant 
à é t ab l i r les faits, une d e m a n d e de r é p a r a t i o n au civil revê t u n c a r a c t è r e 
futile. Eu é g a r d a u x décis ions du comi t é a d m i n i s t r a t i f de dis t r ic t r e n d u e s 
en l 'espèce, il est évident q u e pare i l le e n q u ê t e ne se ra pas m e n é e . Enfin, un 
recours ne d é b o u c h a n t q u e su r u n e s imple i n d e m n i s a t i o n ne sau ra i t ê t r e 
j u g é a d é q u a t , eu é g a r d à la g rav i té des griefs fo rmulés . 

La C o u r cons idè re q u e la règle de l ' é p u i s e m e n t des voies de recours 
i n t e r n e s énoncée à l 'ar t icle 35 de la Conven t i on impose à un r e q u é r a n t 
l 'obl igat ion d 'u t i l i ser a u p a r a v a n t les recours n o r m a l e m e n t d isponibles et 
suffisants d a n s l 'o rdre j u r i d i q u e i n t e r n e p o u r lui p e r m e t t r e d ' ob ten i r 
r é p a r a t i o n des violat ions qu ' i l a l l ègue . Ces recours doivent ex is te r à un 
d e g r é suffisant de c e r t i t u d e , en p r a t i q u e c o m m e en théo r i e , sans quoi 
l eu r m a n q u e n t l 'effectivité e t l 'accessibi l i té voulues . L 'a r t i c le 35 impose 
aussi de soulever devan t l ' o rgane i n t e r n e a d é q u a t , a u moins en 
s u b s t a n c e , et d a n s les fo rmes p resc r i t e s p a r le dro i t i n t e r n e , les griefs 
q u e l 'on e n t e n d fo rmule r p a r la su i te à S t r a s b o u r g , mais pas d ' u s e r de 
recours qui ne sont ni a d é q u a t s ni effectifs ( a r r ê t Ya§a c. T u r q u i e d u 
2 s e p t e m b r e 1998,Recueil 1998-VI, p . 2431 , § 71). 
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La C o u r s 'est p e n c h é e sur les r ecours admin i s t r a t i f s et civils m e n t i o n n é s 
p a r le G o u v e r n e m e n t d a n s u n ce r t a in n o m b r e d 'affaires a n t é r i e u r e s 
c o n c e r n a n t des é v é n e m e n t s s ' é t an t p rodu i t s d a n s le Sud-Est de la T u r q u i e 
et d a n s le c ad re desque l l e s des a l léga t ions a n a l o g u e s à celles de la p r é s e n t e 
espèce ava ien t é té fo rmulées . D a n s ces affaires a n t é r i e u r e s , la C o u r a j u g é 
q u ' e n p r é s e n c e de s i tua t ions de ce type les r ecours en ques t ion ne pouvaien t 
passe r pour effectifs au sens de l 'ar t ic le 35 § 1 de la C o n v e n t i o n et q u e dès 
lors on ne pouvai t r e p r o c h e r aux r e q u é r a n t s conce rnés de ne pas les avoir 
exe rcés ( a r r ê t s Akdivar et a u t r e s p réc i t é , pp . 1212-1213, §§ 71-75 ; M e n t e § 
et a u t r e s C . T u r q u i e du 2 8 n o v e m b r e \997,Recueil 1997-Vffl, pp. 2707-2708, 
§§ 59-60; Selçuk et Asker c. T u r q u i e du 24 avril 1998, Recueil 1998-11, 
pp. 907-909, §§ 66-71 ; Ya§a, loc. cit., pp . 2431-2432, §§ 72-75 ; Tannkulu 
c. Turquie [ G C ] , n° 23763/94, §§ 77-80, C E D H 1999-IV; et Çakia c. Turquie 
[ G C ] , n° 23657/94, § 80, C E D H 1999-PV). 

La C o u r n ' aperço i t a u c u n mot i f d ' a d o p t e r u n e posi t ion d i f férente en 
l 'espèce et a d m e t en conséquence q u e le p r e m i e r r e q u é r a n t n 'avai t pas , 
au t i t r e de l 'ar t icle 35 § 1 de la Conven t ion , l 'obl igat ion d ' exe rce r les 
recours civils et admin i s t r a t i f s évoqués pa r le G o u v e r n e m e n t . 

Quant aux requêtes n°'29494/95 et 30219/96 

Le G o u v e r n e m e n t sou t i en t p r e m i è r e m e n t q u e ces r e q u ê t e s ont é té 
soumises hors dé la i , d a n s la m e s u r e où les é v é n e m e n t s dénoncés se sont 
tous p rodu i t s au d é b u t d 'oc tobre 1994 alors q u e les d e u x r e q u ê t e s ont é té 
i n t rodu i t e s plus de six mois plus t a rd , à savoir le 5 oc tobre 1995 et le 
22 n o v e m b r e 1995 r e s p e c t i v e m e n t . Il cons idère q u e dès lors que les 
r e q u é r a n t s d a n s ces d e u x affaires e s t i m e n t qu ' i l n 'y avai t a u c u n recours 
i n t e r n e d isponible qu i l eur eû t p e r m i s d ' é n o n c e r leurs griefs fondés sur la 
Conven t ion , ils a u r a i e n t d û s o u m e t t r e ceux-ci d a n s le déla i de six mois à 
c o m p t e r de la d a t e à laquel le les é v é n e m e n t s en ques t i on sont supposés 
s ' ê t re p rodu i t s . 

Le G o u v e r n e m e n t p la ide d e u x i è m e m e n t que dès lors que ces 
r e q u é r a n t s n ' e n ont pas mo ins choisi d ' e x e r c e r l 'un des recours prévus 
pa r le sy s t ème j u r i d i q u e t u r c en d é p o s a n t une p l a in t e au péna l le 
25 ju i l le t 1995, ils sont r e s t é s en dé fau t d ' épu i se r les voies de recours 
i n t e r n e s , p u i s q u e l ' e n q u ê t e e n t a m é e à la su i te de leur d é m a r c h e au sujet 
de la d i spa r i t ion de M ù s l ù m Aydin est tou jours en cours . Le 
G o u v e r n e m e n t r e p r o c h e en o u t r e a u x r e q u é r a n t s d 'avoir omis d ' e x e r c e r 
les recours de dro i t a d m i n i s t r a t i f et de dro i t civil qu i ex i s ten t en droi t t u rc . 

Les r e q u é r a n t s s o u t i e n n e n t q u a n t à eux q u e leurs r e q u ê t e s n o s 29494/95 
et 30219/96 ont é t é i n t r o d u i t e s d a n s un dé la i de six mois à c o m p t e r du 
m o m e n t où, ap r è s avoir e n t e n d u des r u m e u r s aux t e r m e s desque l les 
M ù s l ù m Aydin avai t é té a b a t t u p a r les forces de sécur i t é , ils se sont 
r e n d u c o m p t e que les r ecour s i n t e r n e s n ' é t a i e n t pas effectifs. 
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La C o u r cons idère q u e là où a u c u n recours i n t e r n e n ' es t d isponib le 
p o u r d é n o n c e r u n ac te supposé violer la Conven t ion , le déla i de six mois 
prévu à l 'ar t icle 35 § 1 de la C o n v e n t i o n c o m m e n c e en p r inc ipe à cour i r le 
j o u r où l 'acte inc r iminé a é té accompl i , ou le j o u r a u q u e l u n r e q u é r a n t a eu 
à pâ t i r d i r e c t e m e n t de cet ac te , en a pr is conna i s sance ou a u r a i t pu en 
p r e n d r e conna i s sance . 

Toutefo is , des cons idé ra t ions spéciales p o u r r a i e n t t r ouve r à s ' app l iquer 
d a n s des cas excep t ionne l s où des r e q u é r a n t s a u r a i e n t d ' abord exercé u n 
recours i n t e r n e et a u r a i e n t pris conscience u l t é r i e u r e m e n t ou a u r a i e n t dû 
p r e n d r e conscience u l t é r i e u r e m e n t des c i r cons tances r e n d a n t ce r ecour s 
ineffectif. En pare i l cas , la pé r iode de six mois pour ra i t se ca lcu ler à 
c o m p t e r du m o m e n t où le r e q u é r a n t a pr is conscience ou a u r a i t dû 
p r e n d r e conscience de ces c i r cons tances (Ekinci c. Turquie ( d é c ) , 
n° 27602/95 , 8 j u i n 1999, non pub l iée , et Laç in c. T u r q u i e , r e q u ê t e 
n° 23654/94, décision d e la C o m m i s s i o n du 15 ma i 1995, Décis ions et 
r a p p o r t s 81-B, p. 76). 

En l 'espèce, la C o u r relève q u e le p r e m i e r r e q u é r a n t , K a s i m Aydin, qui 
est le fds a îné de M ù s l ù m Aydin et le frère des a u t r e s r e q u é r a n t s , a déposé 
au péna l , devan t le p r o c u r e u r de H o z a t , le 14 oc tobre 1994 et le 21 oc tobre 
1994 r e s p e c t i v e m e n t , deux p l a in t e s c o n c e r n a n t la d i spa r i t ion de M ù s l ù m 
Aydin et la de s t ruc t ion de la ma i son et des b iens de sa famil le . Aprè s la 
c o m m u n i c a t i o n p a r le p r o c u r e u r de H o z a t au comi t é a d m i n i s t r a t i f du 
d is t r ic t de H o z a t du dossier n" 1994/232, re la t i f à la p la in te c o n c e r n a n t la 
d e s t r u c t i o n pa r les forces de sécur i t é de la ma i son et des b iens des 
r e q u é r a n t s , le p r e m i e r r e q u é r a n t fut informé le 26 avril 1995 de ce q u e , 
f au te d ' une ident i f ica t ion précise des a u t e u r s , il n ' é t a i t pas possible au 
comi t é a d m i n i s t r a t i f du dis t r ic t de H o z a t d ' e n g a g e r une p r o c é d u r e 
p é n a l e c o n c e r n a n t ces faits . Le 24 oc tobre 1995, ap r è s la c o m m u n i c a t i o n 
au comi t é a d m i n i s t r a t i f du d is t r ic t de H o z a t du doss ier n" 1995/10, re la t i f 
à la p l a in t e c o n c e r n a n t la d i spa r i t ion de M ù s l ù m Aydin, K a s i m Aydin fut 
in formé de ce q u e , p o u r le m ê m e motif, le comi té a d m i n i s t r a t i f d u dis t r ic t 
de Hoza t ne pouvai t e n t a m e r une p r o c é d u r e péna l e c o n c e r n a n t ces faits. 

La C o u r a d m e t que la m è r e et les f rères et s œ u r s de K a s i m Aydin n 'on t 
pas déposé u n e p la in te péna le s é p a r é e , p r é f é r a n t semble- t - i l a t t e n d r e de 
c o n n a î t r e le sort qu i sera i t r ése rvé aux d e u x p la in te s déposées pa r K a s i m 
Aydin. Aussi es t ime- t -e l le q u e le dé la i de six mois visé à l 'ar t icle 35 § 1 de 
la Conven t i on doi t pa s se r pour avoir c o m m e n c é à cour i r u n e fois connu le 
r é su l t a t desd i t es p l a in t e s , et plus p r é c i s é m e n t le j o u r où K a s i m Aydin fut 
in formé de la posi t ion a d o p t é e p a r le comi t é a d m i n i s t r a t i f du d is t r ic t de 
H o z a t , soit le 26 avril 1995 pour ce qu i est de la d e s t r u c t i o n de la ma i son et 
des b iens de la famil le Aydin et le 24 oc tobre 1995 p o u r ce qu i est de la 
d i spa r i t i on de M ù s l ù m Aydin. 

La C o u r re lève que la r e q u ê t e n° 29494/95 , qui conce rne s e u l e m e n t u n 
gr ief re la t i f à la d i spa r i t ion de M ù s l ù m Aydin, a é té i n t r o d u i t e le 
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22 n o v e m b r e 1995. L a r e q u ê t e n° 30219/96, qu i conce rne à la fois des griefs 
relat ifs à la d e s t r u c t i o n de la ma i son et des biens des r e q u é r a n t s et des 
griefs relat i fs à la d i spa r i t ion de Mi i s lum Aydtn, a é té i n t r o d u i t e le 
5 oc tobre 1995. D a n s ces condi t ions , la C o u r e s t i m e q u e ni l ' une ni 
l ' au t r e des d e u x r e q u ê t e s ne peu t ê t r e r e j e t ée pour d é p a s s e m e n t du délai 
de six mois . 

P o u r a u t a n t que le G o u v e r n e m e n t sou t i en t q u e les r e q u é r a n t s n 'on t 
pas épuisé les voies de recours i n t e r n e s dès lors qu ' i l s n ' on t pas exercé les 
r ecours de droi t a d m i n i s t r a t i f et de droi t civil q u e prévoyai t le sys tème 
ju r id ique tu rc , la C o u r renvoie aux conclusions fo rmulées p a r elle au 
sujet de ces recours en r a p p o r t avec la r e q u ê t e n" 28293/95 et cons idère 
en conséquence q u e les r e q u ê t e s n"s 29494/95 et 30219/96 ne p e u v e n t ê t r e 
re je tées pour ce motif. 

Q u a n t à l ' a r g u m e n t subs id ia i re du G o u v e r n e m e n t selon leque l les 
r e q u é r a n t s sont r e s t és en défau t d ' épu i se r les voies de recours i n t e rnes 
d a n s la m e s u r e où l ' e n q u ê t e au sujet de la d i spa r i t i on de M ù s l ù m Aydtn 
ouve r t e à la su i te de la p la in te déposée au péna l p a r les r e q u é r a n t s le 
25 ju i l le t 1995 est toujours en cours , la Cour , g a r d a n t à l 'espri t les 
observa t ions du G o u v e r n e m e n t re la t ives à la r e q u ê t e n" 28293/95 et selon 
lesquel les la p r o c é d u r e péna l e peu t ne pas r e p r é s e n t e r un recours a d é q u a t 
et effectif d a n s tous les cas , e s t i m e q u e ce t t e q u e s t i o n doit ê t re é tud iée 
d a n s le c ad re de l ' e x a m e n du b i enTondé des griefs. 

(...) 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déride de j o i n d r e la r e q u ê t e n° 30219/96 aux r e q u ê t e s j o in t e s 
n"s 28293/95 et 2 9 4 9 4 / 9 5 ; 

Joint au fond la q u e s t i o n de l 'effectivité de l ' e n q u ê t e péna l e m e n é e à la 
su i te de la p la in te péna le déposée pa r les r e q u é r a n t s le 25 ju i l l e t 1995; 

Déclare les r e q u ê t e s recevables , tous moyens de fond réservés . 
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A N N E X E 

Lis te d e s r e q u é r a n t s 

Requête n° 28293/95 

1. K a s i m Aydm, né en 1965 et fils de M ù s l ù m Aydm 

Requête n° 29494/95 

2. Cerna i Aydin, né en 1973 et fils de M ù s l ù m Aydin 

Requête n" 30219/96 

3. S u l t a n A y d m , n é e en 1944 et épouse de M ù s l ù m Aydin 
4. Arife Aydm, née en 1962 et fille de M ù s l ù m Aydin 
5. K a s i m Aydin, né en 1965 et fils de M ù s l ù m Aydin 
6. Nur iye Aydin, née en 1967 et fille de M ù s l ù m Aydin 
7. K e m a l Aydin, né en 1973 et fils de M ù s l ù m Aydin 
8. Ali Aziz Aydin, né en 1971 et fils de M ù s l ù m Aydin 
9. Yildiz Aydin, née en 1970 et fille de M ù s l ù m Aydin 

10. Songùl Aydin, n é e en 1977 et fille de M ù s l ù m A y d m 
11. G ù l b a h a r Aydin, née en 1979 et fille de M ù s l ù m Aydin 
12. Ese r Aydin, née en 1981 et fille de M ù s l ù m A y d m 
13. § i r in E ren l e r -Aydm, née en 1963 et fille de M ù s l ù m Ayd 



G A R R I D O G U E R R E R O c. E S P A G N E 
(Requête n° 43715/98) 

Q U A T R I È M E S E C T I O N 1 

D É C I S I O N D U 2 M A R S 20ÛTr 

1. S i é g e a n t e n u n e c h a m b r e c o m p o s é e d e M . M . Vc\lonpëL&, président, M . G. R e s s , M . A. P a s t o r 
R i d r u e j o , M . L. Ca f l i s ch , M . J . M a k a r c z y k , M . I. C a b r a i B a r r e t o , M"" N . Va j ic , juges, et d e 
M . V . B e r g e r , greffier de section. 
2. T e x t e f r a n ç a i s o r i g i n a l . 
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SOMMAIRE1 

Impartialité d'un tribunal comprenant des magistrats ayant rempli 
plusieurs fonctions au cours de la procédure pénale 

Article 6 § 1 

Procédure pénale - Tribunal impartial - Impartialité d'un tribunal comprenant des magistrats 
ayant rempli plusieurs Jonctions au cours de la procédure pénale - Magistrat ayant confirmé 
l'inculpation siégeant dans la juridiction de jugement - Confirmation d'un acte d'inculpation 
ne préjugeant pas de l'issue du litige - Magistrat ayant effectué des actes d'instruction siégeant 
dans la juridiction de jugement 

* 

Le requérant, militaire de carrière, fut inculpé par une ordonnance d'un juge 
d'instruction militaire d'un délit contre le Trésor public. Le juge estimait qu'il 
existait des indices justifiant la poursuite pour un tel délit. L'appel interjeté 
contre cette ordonnance fut rejeté par le tribunal militaire central qui 
comprenait D.R.G., juge relevant du corps juridique de l'armée. La décision 
rappelait que l'inculpation ne constituait qu'une décision judiciaire d'imputation 
formelle et provisoire et relevait que s'il existait bien des indices d'une conduite 
pouvant être qualifiée du délit en question, cela ne préjugeait pas de la 
qualification qui pourrait être retenue lors de l'examen au fond. Après 
l'ouverture de la phase de jugement , le juge P.G.B. fut désigné comme juge 
rapporteur et effectua divers actes d'investigation. L'audience publique se tint 
devant une chambre du tribunal militaire composée de cinq juges dont D.R.G. et 
P.G.B. Le requérant fut reconnu coupable des faits reprochés et condamné à un an 
d'emprisonnement. Il se pourvut en cassation devant le Tribunal suprême en 
invoquant, notamment, le défaut d'impartialité de la chambre de jugement du 
fait de la pluralité des fonctions remplies par les juges D.R.G. et P.G.B. La 
chambre militaire du Tribunal suprême rejeta ce pourvoi, de même que le 
Tribunal constitutionnel rejeta le recours A'amparo formé par le requérant. 

Article 6 § 1 : il convient d'apprécier l 'impartialité de la juridiction de jugement 
dans laquelle siégeait D.R.G., qui avait au préalable confirmé l'inculpation. Le 
simple fait qu'un juge ait déjà pris des décisions avant le procès ne peut, en soi, 
justifier des appréhensions quant à son impartialité. En l'espèce, le tribunal qui 
rejeta l'appel contre cette ordonnance et dans lequel siégeait D.R.G. fit siens les 
termes de l'ordonnance d'inculpation, selon laquelle il existait des indices contre le 
requérant justifiant une poursuite pour le délit en cause. Toutefois, le tribunal prit 
bien soin de préciser les limites de l'acte d'inculpation, son caractère de décision 
formelle et provisoire ne préjugeant en rien de l'issue du litige ni quant à la 

1. R é d i g e p a r le g re f f e , il ne lie p a s la C o u r . 
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qualification des faits reprochés ni quant à la culpabilité de l'inculpé. En outre, 
D.R.G. ne siégea que comme simple magistrat dans la chambre composée de cinq 
juges qui condamna le requérant. Partant , les craintes du requérant 
n'apparaissent pas objectivement justifiées. S'agissant par ailleurs de P.G.B., le 
simple fait qu'un juge ait participé à certains actes d'investigation en tant que 
juge rapporteur dans la phase de jugement ne peut, en soi, justifier des 
appréhensions quant à son impartiali té: défaut manifeste de fondement. 

Jurisprudence citée par la Cour 

Hauschildt c. Danemark, arrêt du 24 mai 1989, série A n" 154 
Incal c. Turquie, arrêt du 9 juin 1998, Recueil des arrêts et décisions 1998-IV 
Castillo Algar c. Espagne, arrêt du 28 octobre 1998, Recueil 1998-VIII 
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(...) 

E N FAIT 

Le r e q u é r a n t [ M . J o s é An ton io G a r r i d o G u e r r e r o ] est un r e s so r t i s san t 
espagnol né en 1941 et r é s idan t à San F e r n a n d o . Il est mi l i t a i re de ca r r i è r e 
(cap i ta ine de va i s seau ) . 

Il est r e p r é s e n t é devan t la C o u r p a r M c G. Mufiiz Vega , avocat a u 
b a r r e a u de M a d r i d . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i ls ont é té exposés pa r les pa r t i e s , peuven t 
se r é s u m e r c o m m e suit . 

P a r une o r d o n n a n c e (auto deprocesamiento) du 17 n o v e m b r e 1993, le juge 
mi l i t a i re c e n t r a l n" 1 de M a d r i d (juez togado militar central) inculpa le 
r e q u é r a n t ainsi q u ' u n a u t r e mi l i t a i r e d ' un délit con t r e le T r é s o r public 
pour avoir d é t o u r n é à des fins pr ivées du combus t ib l e a p p a r t e n a n t à la 
m a r i n e n a t i o n a l e , et ce en viola t ion de l 'ar t icle 195 § 1 du code péna l 
mi l i t a i r e . Le j u g e d ' i n s t ruc t ion e s t i m a en pa r t i cu l i e r qu ' i l exis ta i t des 
indices jus t i f i an t les p o u r s u i t e s pour un déli t c o n t r e le T r é s o r publ ic . 

Le r e q u é r a n t in te r j e t a appe l de c e t t e o r d o n n a n c e d ' incu lpa t ion devan t 
le t r i buna l mi l i t a i r e cen t r a l qu i , pa r une décision (auto) du 21 m a r s 1994, 
r epoussa le r ecour s et conf i rma la décis ion e n t r e p r i s e . La c h a m b r e du 
t r i b u n a l c o m p r e n a i t , e n t r e a u t r e s , D.R.G. , j u g e re levan t du corps 
j u r i d i q u e de l ' a r m é e (vocal togado). Dans sa décis ion, le t r i b u n a l soul igna 
ceci : 

« L ' i n c u l p a t i o n , s e l o n la j u r i s p r u d e n c e é t a b l i e p a r le T r i b u n a l c o n s t i t u t i o n n e l (...) n e 
c o n s t i t u e q u ' u n e d é c i s i o n j u d i c i a i r e d ' i m p u t a t i o n f o r m e l l e et p r o v i s o i r e , q u i do i t faire 
l 'obje t d ' u n d é b a t c o n t r a d i c t o i r e u l t é r i e u r et d ' u n j u g e m e n t , e t q u i n ' i m p l i q u e pas la 
c u l p a b i l i t é d e l ' i ncu lpé , ni ne lie les o r g a n e s j u d i c i a i r e s , é t a n t d o n n é q u e ceux-c i 
p e u v e n t l a i s s e r l ' i n c u l p a t i o n s a n s effet , si les i n d i c e s q u i m o t i v è r e n t s o n a d o p t i o n 
d i s p a r a i s s e n t . » 

E x a m i n a n t les faits de la cause d a n s lesquels é ta i t imp l iqué le 
r e q u é r a n t , le t r i b u n a l a j o u t a : 

«( . . . ) e t , e n d é f i n i t i v e , le p r é j u d i c e o c c a s i o n n é a u b u d g e t m i l i t a i r e , c o n s t i t u e n t 

r a t i o n n e l l e m e n t d e s i n d i c e s d ' u n e c o n d u i t e d é t e r m i n é e d e la p a r t d e l ' i n c u l p é q u i es t 

i m p l i q u é d a n s d e t e l s fai ts e t c e t t e c o n d u i t e p e u t ê t r e q u a l i f i é e i n i t i a l e m e n t c o m m e 

c o n s t i t u t i v e d u dé l i t p r é v u à l ' a r t i c l e 195 d u c o d e p é n a l m i l i t a i r e , e t c e l a s a n s p r é j u g e r 

d e s q u a l i f i c a t i o n et c o n s i d é r a t i o n l é g a l e s u l t é r i e u r e s q u ' e l l e p o u r r a i t m é r i t e r lors d e 

l ' e x a m e n a u fond , l o r s q u e s e r a r e n d u le j u g e m e n t d é f i n i t i f s u r la c u l p a b i l i t é ou 

l ' i n n o c e n c e , e u é g a r d a u fait q u e l ' o r d o n n a n c e d ' i n c u l p a t i o n n ' e s t q u ' u n e déc i s ion 

j u d i c i a i r e f o r m e l l e et p r o v i s o i r e . » 
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Après l ' ouver tu re de la p h a s e de j u g e m e n t (juicio oral) devan t le 
t r i buna l mi l i t a i re cen t r a l , le j u g e P.G.B. fut dés igné j u g e r a p p o r t e u r e t 
p rocéda à divers ac tes d ' inves t iga t ion . 

Les 26 et 27 n o v e m b r e 1996 eu t lieu l ' audience pub l ique d e v a n t la 
c h a m b r e du t r i buna l mi l i t a i re c en t r a l . La c h a m b r e é ta i t composée de 
cinq j u g e s , à savoir le p ré s iden t , D.R.G. et P .G.B. , en t a n t q u e j u g e s 
re levant du corps j u r i d i q u e de l ' a r m é e (vocales togados générales auditores), 
ainsi q u e deux a u t r e s m e m b r e s (vocales mïlitares). Pa r u n j u g e m e n t r e n d u 
le 13 d é c e m b r e 1996, le t r i b u n a l mi l i t a i r e c e n t r a l r e connu t le r e q u é r a n t 
coupab le des faits r ep rochés et le c o n d a m n a à une pe ine 
d ' e m p r i s o n n e m e n t d ' un a n et au p a i e m e n t de d o m m a g e s et i n t é r ê t s à 
l ' admin i s t r a t i on de l 'E ta t , au t i t r e de sa r e sponsab i l i t é civile pour un 
déli t c o n t r e le T r é s o r publ ic . 

Le t r i buna l déc la ra n o t a m m e n t que le verdict de cu lpabi l i té du 
r e q u é r a n t se fondait sur tou t un e n s e m b l e d ' é l é m e n t s de p reuve 
e x a m i n e s p e n d a n t l ' ins t ruc t ion et conf i rmés ou a d m i n i s t r é s à l ' audience 
e t , en pa r t i cu l i e r , des p reuves d i r ec te s tel les q u ' e x p e r t i s e s , t é m o i g n a g e s et 
p reuves d o c u m e n t a i r e s . 

Le r e q u é r a n t se pourvu t en cassa t ion d e v a n t le T r i b u n a l s u p r ê m e . Il 
s o u t e n a i t q u e la c h a m b r e qu i l 'avait j u g é ne pouvai t passe r pour un 
t r i buna l i m p a r t i a l , en ce q u e , d ' une pa r t , le j u g e D.R.G. avai t a u p a r a v a n t 
siégé d a n s la c h a m b r e qui s 'é ta i t p rononcée sur son appel con t r e 
l ' o rdonnance d ' i ncu lpa t ion du 17 n o v e m b r e 1993 et q u e , d ' a u t r e pa r t , le 
j u g e P .G.B. avait pa r t i c ipé en t an t q u e j u g e r a p p o r t e u r à la r éa l i sa t ion de 
ce r t a ines inves t iga t ions u n e fois l 'affaire renvoyée pour j u g e m e n t . Le 
r e q u é r a n t se p la igna i t é g a l e m e n t d ' u n e app réc i a t i on a r b i t r a i r e des 
é l é m e n t s de p reuve et de ce q u e ce r t a in s moyens de p reuve à c h a r g e 
r a s s e m b l é s d u r a n t l ' ins t ruc t ion n ' ava ien t pas é té p rodu i t s à 
l ' aud ience , mais ava ien t é té pris en c o m p t e p a r le t r i buna l , au m é p r i s du 
pr inc ipe du con t r ad i c to i r e et de la p r é s o m p t i o n d ' innocence . 

P a r u n a r r ê t du 18 oc tobre 1997, la c h a m b r e mi l i t a i r e d u T r i b u n a l 
s u p r ê m e re je ta le pourvoi . 

S 'agissant tou t d ' abord de la p r é t e n d u e pa r t i a l i t é de la j u r id i c t ion de 
p r e m i è r e i n s t ance , en ra ison de la pa r t i c ipa t ion en t a n t q u e j u g e du 
m a g i s t r a t D.R.G. , le T r i b u n a l s u p r ê m e no ta d a n s son a r r ê t q u e , selon les 
d ispos i t ions du dro i t i n t e r n e r ég i s san t les mot i fs de d é s i s t e m e n t et d e 
r écusa t ion de m a g i s t r a t s et la j u r i s p r u d e n c e d é g a g é e en la m a t i è r e , le 
fait q u ' u n j u g e ait pa r t i c ipé à l ' adopt ion d ' u n e décision r e j e t an t un 
recours con t re une décis ion d ' incu lpa t ion ne sau ra i t ê t r e cons idéré 
d ' a u c u n e m a n i è r e c o m m e c o n s t i t u a n t u n e act ivi té d ' i n s t ruc t ion 
suscept ib le d ' e n t a c h e r (contaminar) l ' impar t i a l i t é objective du t r ibuna l 
s t a t u a n t sur la cu lpabi l i té de l ' inculpé. Q u a n t à la p r é t e n d u e pa r t i a l i t é 
du t r i buna l au mot i f que le j u g e P .G.B. avai t m e n é , en t a n t q u e 
r a p p o r t e u r de la c h a m b r e du t r i b u n a l de j u g e m e n t , c e r t a in s ac tes 
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d ' inves t iga t ion à la d e m a n d e du m i n i s t è r e publ ic , le T r i b u n a l s u p r ê m e 
observa q u e le juge avait agi c o m m e dé l égué de la c h a m b r e de j u g e m e n t 
en exécu t ion d ' un m a n d a t légal et ce, pour g a r a n t i r l ' i m m é d i a t e t é de la 
p reuve et la conna i s sance d i rec te pa r le t r i buna l des ac tes d ' inves t iga t ion 
devan t se p r a t i q u e r avan t l ' aud ience . 

Au sujet du moyen t i ré de la violat ion du pr inc ipe du con t r ad i c to i r e et 
de la p r é s o m p t i o n d ' innocence , le T r i b u n a l s u p r ê m e n o t a q u ' a u cours de 
l ' aud ience , le r e q u é r a n t , qui é ta i t ass is té p a r son consei l , i n t e r r o g e a le 
coaccusé , les t é m o i n s et les expe r t s , posa les ques t i ons qu ' i l e s t i m a 
p e r t i n e n t e s pour la défense de sa cause . Q u a n t à la culpabi l i té du 
r e q u é r a n t , le T r i b u n a l s u p r ê m e c o n s t a t a q u e celle-ci avait é té é tabl ie par 
la j u r i d i c t i o n de p r e m i è r e i n s t ance su r la base de tout un e n s e m b l e 
d ' é l é m e n t s de p reuve e x a m i n é s à l ' aud ience , d a n s le respec t des 
pr inc ipes du con t r ad i c to i r e et de la publ ic i té . 

Le r e q u é r a n t saisit a lors le T r i b u n a l cons t i t u t ionne l d ' un recours 
à'amparo sur le f o n d e m e n t du droi t à ce q u e sa cause fût e n t e n d u e 
é q u i t a b l e m e n t p a r u n t r i b u n a l i n d é p e n d a n t et i m p a r t i a l et du pr incipe 
de la p r é s o m p t i o n d ' innocence (ar t ic le 24 de la C o n s t i t u t i o n ) . 

P a r u n e décision (auto) du 30 m a r s 1998, notifiée au r e q u é r a n t le 6 avril 
1998, le T r i b u n a l cons t i t u t i onne l re je ta le recours . P o u r ce qu i est du grief 
t i ré de l ' absence d ' i m p a r t i a l i t é des deux j u g e s en ques t ion , la h a u t e 
j u r id i c t ion préc isa q u e le r e q u é r a n t avait é té in formé des n o m s des j u g e s 
faisant pa r t i e de la c h a m b r e de j u g e m e n t et donc de ces deux j u g e s , et 
a u r a i t pu p r é s e n t e r u n e d e m a n d e en r écusa t ion , ce qu ' i l n 'ava i t pas fait, 
de so r te qu ' i l n 'avai t pas épuisé les voies de recours i n t e r n e s . P o u r ce qui 
est du r e s t a n t des griefs , le T r i b u n a l cons t i t u t i onne l déc la ra que lors de 
l ' aud ience pub l ique devan t le t r i b u n a l mi l i t a i r e cen t r a l , les accusés 
ava ien t c o m p a r u et déposé , des t é m o i n s ava ien t é té e n t e n d u s et diverses 
exper t i ses ava ien t é té p r a t i q u é e s et ce, d a n s le respec t du pr inc ipe de la 
p r é s o m p t i o n d ' innocence . 

B. Le d r o i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

/. La Constitution 

Aux t e r m e s de l 'ar t icle 24 de la C o n s t i t u t i o n : 

« 1. T o u t e p e r s o n n e a le d r o i t d ' o b t e n i r la p r o t e c t i o n effect ive d e s j u g e s et d e s 
t r i b u n a u x p o u r e x e r c e r ses d r o i t s e t ses i n t é r ê t s l é g i t i m e s , s a n s p o u v o i r e n a u c u n cas 
ê t r e m i s e d a n s l ' i m p o s s i b i l i t é d e se d é f e n d r e . 

2 . D e m ê m e , t o u t e p e r s o n n e a d r o i t a u j u g e o r d i n a i r e d é t e r m i n é p r é a l a b l e m e n t p a r 

la l o i ; e l le a le d r o i t d e se d é f e n d r e et d e se fa i re a s s i s t e r p a r u n a v o c a t , d ' ê t r e i n f o r m é e 

d e l ' a c c u s a t i o n p o r t é e c o n t r e e l le , de b é n é f i c i e r d ' u n p r o c è s p u b l i c s a n s d é l a i s in jus t i f iés 

et a s s o r t i d e t o u t e s les g a r a n t i e s , d ' u t i l i s e r les m o y e n s de p r e u v e a p p r o p r i é s p o u r s a 
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d é f e n s e , d e n e p a s t é m o i g n e r c o n t r e e l l e - m ê m e ni se r e c o n n a î t r e c o u p a b l e et d ' ê t r e 

p r é s u m é e i n n o c e n t e . (...) » 

2. La loi organique n" 211989 sur les procédures pénales militaires 

Les disposi t ions p e r t i n e n t e s de la loi o r g a n i q u e n° 2/1989 du 13 avril 
1989 sur les moti fs de r écusa t ion se l isent a in s i : 

Article 51 

« L e s j u g e s , p r é s i d e n t s et m e m b r e s d u t r i b u n a l m i l i t a i r e (...) d o i v e n t s ' a b s t e n i r d e 

p a r t i c i p e r à u n e p r o c é d u r e j u d i c i a i r e l o r s q u ' a p p a r a î t l ' un d e s m o t i f s é n o n c é s à 

l ' a r t i c l e 5 3 , f a u t e d e q u o i ils p o u r r o n t ê t r e r é c u s é s . » 

Article 53 

« L e s m o t i f s c i - d e s s o u s c o n s t i t u e n t d e s mo t i f s d ' a b s t e n t i o n e t , le cas é c h é a n t , d e 

r é c u s a t i o n : 

( . . . ) 

5. Avoi r a g i c o m m e d é f e n s e u r ou r e p r é s e n t a n t d e l ' u n e d e s p a r t i e s , avo i r r é d i g é e n 

q u a l i t é d ' a v o c a t u n r a p p o r t d a n s la p r o c é d u r e ou d a n s u n e p r o c é d u r e a n a l o g u e , ou ê t r e 

i n t e r v e n u d a n s la p r o c é d u r e c o m m e r e p r é s e n t a n t d u m i n i s t è r e p u b l i c , e x p e r t o u 

t é m o i n ; 

6. E t r e ou avo i r é t é d é n o n c i a t e u r ou a c c u s a t e u r d e l ' u n e d e s p a r t i e s ; les m e m b r e s 

d e s fo rces a r m é e s q u i se s o n t l i m i t é s à t r a i t e r (...) la p l a i n t e à l ' o r i g i n e de la p r o c é d u r e 

n e r e l è v e n t p a s d e ce t a l i n é a ; 

(...) 

11. E t r e i n t e r v e n u d a n s la m ê m e p r o c é d u r e e n u n e a u t r e q u a l i t é . » 

Article 54 

« ( . . . ) 

Si le t r i b u n a l ou le j u g e e s t i m e q u e l ' a b s t e n t i o n n ' e s t p a s j u s t i f i é e , il o r d o n n e r a à ce lu i 

q u i l 'a i n v o q u é e d e c o n t i n u e r à e x a m i n e r l ' a f f a i r e , s a n s p r é j u d i c e d u d ro i t d e s p a r t i e s d e 

d e m a n d e r la r é c u s a t i o n . 

C e t t e d é c i s i o n n ' e s t p a s s u s c e p t i b l e d e r e c o u r s . » 

Aux t e r m e s de l 'ar t icle 56, la r écusa t ion doit ê t r e exe rcée au d é b u t de la 
p r o c é d u r e ou dès que l ' in té ressé a conna i s sance du mo t i f de r écusa t ion , et 
au moins q u a r a n t e - h u i t h e u r e s avan t les d é b a t s , sauf si pare i l mot i f 
a p p a r a î t u l t é r i e u r e m e n t . 

Au sujet des o r d o n n a n c e s d ' incu lpa t ion (auto de procesamiento) et des 
appels in te r je tés c o n t r e celles-ci, la loi o r g a n i q u e dispose : 
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Article 164 

« L o r s q u e d e s i n d i c e s r a i s o n n a b l e s de c u l p a b i l i t é e x i s t e n t c o n t r e u n e ou p l u s i e u r s 

p e r s o n n e s d é t e r m i n é e s , le j u g e d ' i n s t r u c t i o n p r o n o n c e l ' i n c u l p a t i o n (...) 

L ' i n c u l p a t i o n est p r o n o n c é e p a r u n e o r d o n n a n c e (auto), d a n s l a q u e l l e il s e r a fait 

m e n t i o n d e s fa i t s p u n i s s a b l e s i m p u t é s à l ' i n c u l p é , du dé l i t p r é s u m é c o n s t i t u é p a r c e u x -

ci (...) e t d e s d i s p o s i t i o n s l é g a l e s [y a f f é r e n t e s ] (. . .) , e t e n s u i t e d e l ' i n c u l p a t i o n a in s i q u e 

d e s m e s u r e s d e l i b e r t é ou de d é t e n t i o n p r o v i s o i r e a p p l i c a b l e s à l ' i n c u l p é (...) » 

Article 165 

«( . . . ) L ' i n c u l p é et les a u t r e s p a r t i e s p o u r r o n t f o r m e r c o n t r e l ' o r d o n n a n c e 

d ' i n c u l p a t i o n (...) un a p p e l , n o n suspens i f , d a n s les c i n q j o u r s s u i v a n t la n o t i f i c a t i o n [de 

l ' o r d o n n a n c e ] (...) » 

Article 263 

« (...) s'il est fait d r o i t à l ' appe l c o n t r e l ' o r d o n n a n c e d ' i n c u l p a t i o n (...), s o n t o r d o n n é e s 

la c o n s t i t u t i o n d ' u n d o s s i e r s é p a r é (...) e t la d é l i v r a n c e d ' u n e a t t e s t a t i o n d e l ' o r d o n n a n c e 

e n t r e p r i s e , a ins i q u e la co l l e c t e d e t o u s les é l é m e n t s q u e le j u g e e s t i m e r a n é c e s s a i r e d e 

v e r s e r a u d o s s i e r ou q u i a u r o n t é t é m e n t i o n n é s d a n s le m é m o i r e i n t r o d u c l i l ' d ' a p p e l . » 

3. La jurisprudence du Tribunal suprême 

D a n s un a r r ê t r e n d u le 14 n o v e m b r e 1994, le T r i b u n a l s u p r ê m e s'est 
p rononcé su r la ques t i on de savoir d a n s que l s cas un j u g e pouvai t ê t r e 
cons idéré c o m m e ayan t pa r t i c ipé a n t é r i e u r e m e n t à la m ê m e p rocédu re , 
aux fins de la r écusa t i on p révue p a r le p a r a g r a p h e 11 de l 'ar t ic le 53 de la 
loi o r g a n i q u e n" 2/1989 sur les p r o c é d u r e s p é n a l e s mi l i t a i r e s . Le T r i b u n a l 
s u p r ê m e a n o t a m m e n t déc la ré : 

« P o u r q u ' u n j u g e [vocal] d ' u n t r i b u n a l m i l i t a i r e p u i s s e ê t r e t o u c h é p a r le m o t i f de 

r é c u s a t i o n n" 11 de l ' a r t i c l e 53 d e la loi d e p r o c é d u r e m i l i t a i r e , il f au t q u ' i l a i t r é a l i s é 

d e s a c t i v i t é s d ' i n s t r u c t i o n clans l ' a f fa i re (. . .). Le s i m p l e r e j e t d ' u n a p p e l i n t e r j e t é c o n t r e 

u n e o r d o n n a n c e d ' i n c u l p a t i o n - r e j e t q u i s ignif ie s e u l e m e n t q u e le t r i b u n a l n e 

d é s a p p r o u v e p a s l ' a p p r é c i a t i o n d e s i n d i c e s r a t i o n n e l s d e c u l p a b i l i t é d e l ' i ncu lpé à 

l a q u e l l e s 'es t l ivré le j u g e d ' i n s t r u c t i o n - ne p e u t , e n a u c u n ca s , ê t r e c o n s i d é r é c o m m e 

u n e a c t i v i t é d ' i n s t r u c t i o n s u s c e p t i b l e d ' e n t a c h e r l ' i m p a r t i a l i t é ob j ec t i ve d u t r i b u n a l 

( . . . )» 

G R I E F S 

I n v o q u a n t l ' a r t ic le 6 § 1 de la C o n v e n t i o n , le r e q u é r a n t se p la in t que sa 
cause n ' a i t pas é té e n t e n d u e é q u i t a b l e m e n t p a r un t r ibuna l impa r t i a l . 

1. Il expose q u e le j u g e D.R.G. , m e m b r e de la c h a m b r e du t r ibuna l 
mi l i t a i r e cen t r a l qui e x a m i n a le bien-fondé de l 'affaire et p r o n o n ç a sa 
c o n d a m n a t i o n , faisait p a r t i e de la c h a m b r e du m ê m e t r i b u n a l lo rsque ce 
d e r n i e r avai t re je té l ' appel con t r e l ' o rdonnance d ' incu lpa t ion . Il se plaint 
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é g a l e m e n t q u e le j u g e P .G.B. ait pa r t i c ipé en t an t que j u g e r a p p o r t e u r à la 
réa l i sa t ion de c e r t a i n e s inves t iga t ions , une fois l 'affaire renvoyée aux fins 
de j u g e m e n t . Il a l lègue que , n ' ayan t pas é té in formé au p réa l ab l e de la 
compos i t ion du t r i b u n a l , sauf en ce qui conce rne les j u g e s mi l i t a i r e s , il 
n ' a pas é té en m e s u r e de d e m a n d e r la r écusa t i on des deux j u g e s 
a p p a r t e n a n t au corps j u r i d i q u e de l ' a r m é e (vocales togados). 

2. Il se p la in t enfin q u e ce r t a in s moyens de p reuve à c h a r g e , en 
pa r t i cu l i e r des d o c u m e n t s , n ' a i en t pas é té p rodu i t s à l ' aud ience mais 
a ien t n é a n m o i n s é té pr is en c o m p t e pa r le t r i buna l , au m é p r i s du 
pr inc ipe du con t rad ic to i r e et de la p r é s o m p t i o n d ' innocence g a r a n t i e par 
l 'ar t icle 6 § 2 de la Conven t i on . 

P R O C É D U R E 

La r e q u ê t e a é té i n t r o d u i t e le 25 s e p t e m b r e 1998 devan t la Commis s ion 
e u r o p é e n n e des Dro i t s de l ' H o m m e et e n r e g i s t r é e le 2 oc tobre 1998. 

En ve r tu de l 'ar t icle 5 § 2 du Protocole n" 11, e n t r é en v igueur le 
1 e r n o v e m b r e 1998, l 'affaire a é té e x a m i n é e p a r la C o u r à p a r t i r de ce t t e 
d a t e . 

Le 29 j u i n 1999, la C o u r a décidé de p o r t e r le gr ief du r e q u é r a n t 
c o n c e r n a n t la viola t ion du droi t à un t r i buna l i m p a r t i a l (ar t ic le 6 § 1) à la 
conna i s sance du G o u v e r n e m e n t , en inv i tan t celui-ci à p r é s e n t e r pa r écri t 
ses observa t ions sur la recevabi l i té et le b ien-fondé. 

Le G o u v e r n e m e n t a p r é s e n t é ses obse rva t ions le 15 oc tobre 1999, et le 
r e q u é r a n t y a r é p o n d u le 14 d é c e m b r e 1999. 

E N D R O I T 

1. Invoquan t l 'ar t icle 6 § 1 de la Conven t ion , le r e q u é r a n t se p la in t que 
sa cause n ' a i t pas é té e n t e n d u e é q u i t a b l e m e n t pa r un t r i buna l i m p a r t i a l . 
Il expose tou t d ' abord q u e le j u g e D.R.G. , m e m b r e de la c h a m b r e du 
t r i b u n a l mi l i t a i re c en t r a l qui e x a m i n a le b ien-fondé de l 'affaire et 
p r o n o n ç a sa c o n d a m n a t i o n , faisait p a r t i e de la c h a m b r e du m ê m e 
t r i b u n a l lo r sque ce d e r n i e r avait re je té l 'appel con t re l ' o rdonnance 
d ' incu lpa t ion . Il se p la in t é g a l e m e n t q u e le j u g e P .G.B. ai t pa r t i c ipé en 
t a n t q u e juge r a p p o r t e u r à la réa l i sa t ion de c e r t a i n e s inves t iga t ions , une 
fois l 'affaire renvoyée aux fins de j u g e m e n t . Il a l lègue q u e , n ' a y a n t pas é té 
in formé au p réa l ab l e de la compos i t ion du t r i b u n a l , sauf en ce qui 
conce rne les j u g e s mi l i t a i res , il n ' a pas é té en m e s u r e de d e m a n d e r la 
r écusa t ion des deux j u g e s a p p a r t e n a n t a u corps j u r i d i q u e de l ' a rmée 
(vocales togados). 

La p a r t i e p e r t i n e n t e de l 'ar t icle 6 § 1 de la C o n v e n t i o n est ainsi l ibellée : 
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«Toute p e r s o n n e a d r o i t à ce q u e s a c a u s e soi t e n t e n d u e é q u i t a b l e m e m (...) p a r u n 

t r i b u n a l i n d é p e n d a n t et i m p a r t i a l (...) q u i d é c i d e r a (...) d u b i e n - f o n d é d e t o u t e 

a c c u s a t i o n e n m a t i è r e p é n a l e d i r i g é e c o n t r e e l l e . (...) » 

La C o u r e x a m i n e r a les deux b r a n c h e s du gr ief s é p a r é m e n t . 
a) Le r e q u é r a n t se p la in t en p r e m i e r lieu q u e sa cause n 'a i t pas é té 

e n t e n d u e é q u i t a b l e m e n t p a r u n t r i buna l impa r t i a l d a n s la m e s u r e où le 
juge D.R.G. , m e m b r e de la c h a m b r e du t r ibuna l mi l i t a i r e c e n t r a l qui 
e x a m i n a le b ien-fondé de l 'affaire et p rononça sa c o n d a m n a t i o n , faisait 
p a r t i e de la c h a m b r e du m ê m e t r ibuna l lo rsque ce d e r n i e r avait re je té 
l 'appel con t re l ' o rdonnance d ' incu lpa t ion . 

Le G o u v e r n e m e n t a r g u ë tou t d ' abo rd q u ' u n e o r d o n n a n c e d ' incu lpa t ion 
n ' es t fondée q u e sur de s imples indices r a i sonnab les d ' un dél i t . Elle 
n ' expose pas des faits p rouvés . Elle n ' accuse ni ne c o n d a m n e . 
L ' o r d o n n a n c e est p a r a i l leurs provisoire , de so r te qu 'e l l e p e u t ê t r e 
modif iée et m ê m e a n n u l é e p a r le j u g e d ' i n s t ruc t ion p e n d a n t 
l ' ins t ruc t ion . En o u t r e , l ' appel c o n t r e l ' o rdonnance d ' incu lpa t ion relève 
de la c o m p é t e n c e d ' une c h a m b r e du t r i buna l mi l i t a i re c e n t r a l , composée 
de trois j u g e s . A cet effet, le j u g e d ' i n s t ruc t ion ad res se à la c h a m b r e copie 
de l ' o rdonnance d ' incu lpa t ion , le r ecours et , le cas é c h é a n t , les m é m o i r e s 
q u e les pa r t i e s ou le j u g e e s t i m e n t nécessa i res . En appel , la conna i s sance 
q u e la c h a m b r e a de l 'affaire se l imi te à l ' o rdonnance d ' incu lpa t ion et à 
l ' ac te d ' appe l . La p r o c é d u r e est écr i te et il n 'y a pas d ' aud i ence . En 
e x a m i n a n t l 'appel , la c h a m b r e n ' e x a m i n e pas la to ta l i t é de l 'affaire, n 'a 
pas de con tac t d i rec t avec les p a r t i e s et sa conna i s sance de l 'affaire 
se l imi te au con t enu , provisoi re , de l ' o rdonnance in te r locu to i re 
d ' incu lpa t ion . Il s 'ensui t q u ' e n ra ison du c a r a c t è r e l imi té de ce t t e 
conna i s sance de l 'affaire, il n 'es t pas ob jec t ivement possible de se fo rmer 
u n e p r e m i è r e convict ion q u a n t au point de savoir si l ' inculpé a pa r t i c ipé ou 
non aux faits dé l i c tueux . Le G o u v e r n e m e n t soul igne q u e le j u g e 
d ' in s t ruc t ion n ' o r d o n n a pas le p l a c e m e n t du r e q u é r a n t en d é t e n t i o n 
provisoire . 

Le G o u v e r n e m e n t e s t ime q u e , vu son c o n t e n u , la décis ion d ' appe l du 
t r i b u n a l mi l i t a i re c e n t r a l n ' a pas p ré jugé de la culpabi l i té ou de 
l ' innocence de l ' in té ressé et s 'est bo rnée à ne pas désavoue r une 
o r d o n n a n c e d ' incu lpa t ion provisoire du j u g e d ' in s t ruc t ion . 

P a r a i l leurs , le G o u v e r n e m e n t fait r e m a r q u e r q u e lors de l ' audience 
pub l i que des 26 et 27 n o v e m b r e 1996 le r e q u é r a n t omi t de se p l a ind re de 
ce q u e le j u g e D.R.G. f igurât d a n s la c h a m b r e de j u g e m e n t . 

S 'agissant du grief du r e q u é r a n t fondé sur le m a n q u e d ' i m p a r t i a l i t é du 
j u g e D.R.G. , le G o u v e r n e m e n t note tou t d ' abord q u e le r e q u é r a n t 
n ' a l l ègue pas un m a n q u e m e n t à l ' impar t i a l i t é subject ive du m a g i s t r a t . 
P o u r ce qui est de l ' éventue l défau t d ' i m p a r t i a l i t é object ive, le 
G o u v e r n e m e n t a t t i r e l ' a t t en t i on de la C o u r sur le fait q u e le r e q u é r a n t 
ne p rodui t a u c u n é l é m e n t de n a t u r e à é t aye r l ' a l légat ion de p a r t i a l i t é . Le 
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seul mot i f qu ' i l invoque est u n e d ive rgence p u r e m e n t formelle sur un ac te 
de p r o c é d u r e , à savoir le seul fait q u e le j u g e D.R.G. ait pris p a r t aux 
dé l ibé ra t i ons de la c h a m b r e de j u g e m e n t composée de cinq m a g i s t r a t s 
a lors qu ' i l avai t fait p a r t i e de la c h a m b r e qu i avai t conf i rmé l ' o rdonnance 
d ' incu lpa t ion . A cet éga rd , le G o u v e r n e m e n t , se r é f é ran t à la 
j u r i s p r u d e n c e de la C o u r , cons idère q u ' e n a u c u n cas ce t t e s imple 
pa r t i c ipa t ion ne s au ra i t ê t r e cons t i tu t ive d ' un m a n q u e d ' i m p a r t i a l i t é . Il 
conclut à l ' i r recevabi l i té d e ce gr ief pour défau t man i fes t e de f o n d e m e n t . 

Le r e q u é r a n t con t e s t e la thèse du G o u v e r n e m e n t . Il soul igne en 
p r e m i e r lieu q u e si ni l u i - m ê m e ni son dé fenseu r n 'on t fo rmulé de p la in te 
lors de l ' audience à propos du défau t d ' i m p a r t i a l i t é d u t r i buna l de 
j u g e m e n t , c 'est pa rce qu ' i l s ignora ien t l ' iden t i t é des m a g i s t r a t s appe lés à 
s iéger au t r i buna l car ils ava ien t é té u n i q u e m e n t in formés du n o m des 
deux seuls j u g e s qui n ' a p p a r t e n a i e n t pas au corps j u r i d i q u e de l ' a r m é e et 
i gnora i en t t o t a l e m e n t qu i é t a i en t les officiers g é n é r a u x de ce corps 
m e m b r e s du t r i buna l . 

Le r e q u é r a n t soul igne en o u t r e q u e , selon la doc t r ine j u r i d i q u e la plus 
r é c e n t e , l ' i m p u t a t i o n d ' un déli t impl ique la p robabi l i t é q u e la p e r s o n n e en 
cause soit e f fec t ivement r e sponsab le du dél i t . Voilà p o u r q u o i 
l ' e n g a g e m e n t de pou r su i t e s cons t i tue u n e vér i t ab le «accusa t i on 
j u d i c i a i r e » , c 'es t -à-dire l ' i m p u t a t i o n formelle q u o i q u e provisoire d ' un 
déli t à u n e p e r s o n n e et donc l ' accusa t ion d 'un délit d é t e r m i n é . 
L ' e n g a g e m e n t de p o u r s u i t e s péna les a f o r t e m e n t t e n d a n c e à faire n a î t r e 
chez les m a g i s t r a t s la convict ion q u e la p e r s o n n e accusée est r e sponsab le . 
Q u a n t à la n a t u r e de l ' appel de l ' o rdonnance d ' i ncu lpa t ion , le r e q u é r a n t 
soul igne q u e la j u r id i c t ion d ' appe l doit e x a m i n e r aussi b ien la r égu l a r i t é 
formelle de la décision e n t r e p r i s e q u e la légal i té et le fond. Ainsi , lo rsque 
le j u g e saisi d ' u n r ecour s p r e n d une décis ion conf i rman t celle ainsi 
a t t a q u é e , il e n t é r i n e c e t t e d e r n i è r e . La ju r id i c t ion d ' appe l a s s u m e le 
c o n t e n u de la décis ion c o n t e s t é e et r e p r e n d à son c o m p t e la 
r econna i s sance de culpabi l i té figurant d a n s la p r e m i è r e décision. 

Le r e q u é r a n t sou t i en t q u e , c o m m e d a n s l 'affaire Cas t i l lo Algar 
c. Espagne ( a r rê t du 28 oc tobre 1998, Recueil des arrêts et décisions 
1998-VIII), la décis ion p a r laquel le les m a g i s t r a t s r e j e t t en t l 'appel 
in te r j e t é con t re l ' o rdonnance d ' incu lpa t ion laisse p e n s e r q u e le t r i buna l 
mi l i t a i re c en t r a l fait sien le point de vue du m a g i s t r a t i n s t r u c t e u r selon 
lequel il y avait des indices r a t i onne l s p e r m e t t a n t d ' i m p u t e r à l ' in té ressé 
la commiss ion d ' u n déli t con t r e le T r é s o r publ ic . Il conclut que la 
pa r t i c ipa t ion du j u g e D.R.G. à la p r o c é d u r e devan t la c h a m b r e du 
t r i buna l mi l i t a i r e c e n t r a l qu i l 'a c o n d a m n é a violé l 'ar t ic le 6 § 1 de la 
Conven t i on . 

La ques t ion qui se pose en l 'espèce est d e savoir si la pa r t i c ipa t ion au 
procès du j u g e D.R.G. , l eque l avai t s iégé a u p a r a v a n t d a n s la c h a m b r e du 
t r i buna l mi l i t a i r e c e n t r a l qu i conf i rma l ' o rdonnance du j u g e d ' in s t ruc t ion 
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i ncu lpan t le r e q u é r a n t du déli t con t r e le T r é s o r publ ic , peu t j e t e r un dou te 
su r l ' impar t i a l i t é de la j u r i d i c t i on de j u g e m e n t . 

La C o u r n ' e s t i m e pas nécessa i re de t r a n c h e r la ques t ion de savoir si le 
r e q u é r a n t a effect ivement épuisé les voies de recours i n t e r n e s dès lors que 
le grief est i r recevable p o u r les motifs qui su ivent . 

La C o u r rappe l le q u ' a u x fins de l 'ar t icle 6 § 1, l ' impa r t i a l i t é doit 
s ' appréc ie r selon u n e d é m a r c h e subject ive, essayant de d é t e r m i n e r la 
convict ion pe r sonne l l e de tel j u g e en tel le occasion, et selon u n e d é m a r c h e 
objective a m e n a n t à s ' a s su re r qu ' i l offrait les g a r a n t i e s suff isantes pour 
exc lure tou t d o u t e l ég i t ime à cet éga rd (voir, e n t r e a u t r e s , l ' a r rê t Incal 
c . T u r q u i e du 9 j u i n 1998,Recueil 1998-IV,p. 1571, § 6 5 ) . 

S 'agissant de la d é m a r c h e subject ive, la C o u r c o n s t a t e que 
l ' impar t i a l i t é pe r sonne l l e du j u g e D.R.G. n ' a pas é té mise en cause pa r le 
r e q u é r a n t . 

Q u a n t à l ' appréc ia t ion object ive, elle consis te à se d e m a n d e r si, 
i n d é p e n d a m m e n t de la condu i t e pe r sonne l l e du j u g e , ce r t a in s faits 
vérif iables a u t o r i s e n t à s u s p e c t e r ce d e r n i e r de pa r t i a l i t é . En la m a t i è r e , 
m ê m e les a p p a r e n c e s p e u v e n t revê t i r de l ' impor t ance . Il y va de la 
confiance que les t r i b u n a u x d ' une société d é m o c r a t i q u e se doivent 
d ' insp i re r aux jus t i c i ab les et n o t a m m e n t aux p r évenus . Doit donc se 
r écuse r tou t j u g e don t on p e u t l é g i t i m e m e n t c r a i n d r e un m a n q u e 
d ' i m p a r t i a l i t é . P o u r se p r o n o n c e r sur l ' ex is tence , d a n s u n e affaire 
d o n n é e , d ' une ra ison l ég i t ime de r e d o u t e r chez un j u g e un défaut 
d ' i m p a r t i a l i t é , l ' op t ique d e l 'accusé e n t r e en l igne de c o m p t e ma i s ne 
j o u e pas u n rôle décisif. L ' é l é m e n t d é t e r m i n a n t consis te à savoir si les 
a p p r é h e n s i o n s de l ' in té ressé peuven t pa s se r p o u r ob jec t ivement jus t i f iées 
(voir, mutatis mutandis, l ' a r rê t Hausch i l d t c. D a n e m a r k du 24 ma i 1989, 
sér ie A n " 154, p . 21 , § 4 8 ) . 

En l ' occur rence , la c r a i n t e d ' un m a n q u e d ' impa r t i a l i t é t ena i t au fait 
q u ' u n m a g i s t r a t ayan t siégé d a n s la j u r i d i c t i on de j u g e m e n t avait 
a u p a r a v a n t siégé d a n s la c h a m b r e qui conf i rma en appe l l ' o rdonnance 
d ' incu lpa t ion du r e q u é r a n t (auto de procesamiento). Pare i l le s i t ua t ion peu t 
susc i te r chez le p r évenu des d o u t e s q u a n t à l ' impar t i a l i t é des j u g e s . 
C e p e n d a n t , la r éponse à la ques t i on de savoir si l 'on p e u t cons idé re r ces 
d o u t e s c o m m e ob jec t ivemen t jus t i f iés var ie suivant les c i r cons tances de la 
cause ; le s imple fait q u ' u n j u g e ait dé jà pris des décis ions avan t le procès 
ne peu t donc , en soi, jus t i f i e r des a p p r é h e n s i o n s q u a n t à son i m p a r t i a l i t é 
( a r r ê t H a u s c h i l d t p réc i té , p . 22, § 50) . 

A cet éga rd , la C o u r observe q u e , selon l ' o rdonnance d ' incu lpa t ion du 
17 n o v e m b r e 1993 r e n d u e p a r le j u g e mi l i t a i re c e n t r a l n" 1 de Madr id , il 
exis ta i t con t re le r e q u é r a n t des indices jus t i f i an t des p o u r s u i t e s pour délit 
con t r e le T r é s o r publ ic au sens d e l 'ar t ic le 195 § 1 du code p é n a l mi l i t a i re . 
Le r e q u é r a n t i n t e r j e t a appe l de l ' o rdonnance a u p r è s du t r i buna l mi l i ta i re 
c e n t r a l , ma i s celui-ci le d é b o u t a le 21 m a r s 1994. 
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La C o u r c o n s t a t e q u e c e r t e s , d a n s sa décis ion du 21 m a r s 1994, la 
c h a m b r e du t r i buna l mi l i t a i re c en t r a l d a n s laque l le s iégeai t , c o m m e 
s imple j u g e , D.R.G. , fit s iens les t e r m e s de l ' o rdonnance d ' i ncu lpa t ion du 
17 n o v e m b r e 1993 e n t r e p r i s e . Toutefo is , et à la différence de l 'affaire 
Cas t i l lo Algar p réc i t ée , où « les t e r m e s employés p a r la c h a m b r e du 
t r ibuna l mi l i t a i re c en t r a l qu i s t a t u a sur l 'appel de Yauto de procesamiento 
(...) pouva ien t fac i lement d o n n e r à pense r qu 'e l le faisait finalement sien 
le point de vue a d o p t é pa r le T r i b u n a l s u p r ê m e (...), selon lequel il exis ta i t 
« d e s indices suffisants p e r m e t t a n t de conclure q u ' u n déli t mi l i t a i re 
a[vai t ] é té c o m m i s » (p. 3117, § 48) , d a n s la p r é s e n t e affaire, la 
j u r id i c t ion d ' appe l pri t b ien soin de préc iser les l imi tes de l 'acte 
d ' incu lpa t ion , son c a r a c t è r e de décision formel le et provisoire ne 
p r é j u g e a n t en r ien l ' issue du li t ige ni q u a n t à la qual i f ica t ion des faits 
r ep rochés ni q u a n t à la culpabi l i té de l ' inculpé . 

En o u t r e , la C o u r relève u n e a u t r e différence non moins i m p o r t a n t e p a r 
r a p p o r t à l 'affaire Cas t i l lo Alga r déjà c i tée . En effet, d a n s c e t t e d e r n i è r e , 
deux m a g i s t r a t s i n t e rvenus d a n s le cad re de l ' e x a m e n de l ' o rdonnance 
d ' incu lpa t ion de M. Cast i l lo Algar s i égè ren t pa r la sui te r e s p e c t i v e m e n t 
c o m m e p rés iden t et j u g e r a p p o r t e u r d a n s la c h a m b r e du t r ibuna l 
mi l i t a i re c en t r a l qui le j u g e a et le c o n d a m n a . Il en va a u t r e m e n t d a n s le 
cas p r é sen t où le j u g e D.R.G. n e s iégea que c o m m e s imple m a g i s t r a t d a n s 
la c h a m b r e du t r i buna l mi l i t a i re cen t r a l composée de cinq j u g e s qu i , le 
13 d é c e m b r e 1996, r e connu t le r e q u é r a n t coupable et le c o n d a m n a à u n e 
pe ine d ' e m p r i s o n n e m e n t . 

C o m p t e t e n u de ce qu i p r é c è d e , la C o u r e s t ime q u e , d a n s les 
c i r cons tances de l 'espèce, les c r a in t e s d ' un m a n q u e d ' i m p a r t i a l i t é 
e x p r i m é e s pa r le r e q u é r a n t ne sont pas ob jec t ivement jus t i f iées . Il 
s ' ensui t que le grief doit ê t r e re je té c o m m e é t a n t m a n i f e s t e m e n t ma l 
fondé, en appl ica t ion de l 'ar t ic le 35 § 3 de la Conven t ion . 

b) Le r e q u é r a n t se p la in t é g a l e m e n t que le j u g e P .G.B. a pa r t i c ipé en 
t an t q u e j u g e r a p p o r t e u r à la réa l i sa t ion de ce r t a ines inves t iga t ions , u n e 
fois l 'affaire renvoyée en j u g e m e n t . 

La C o u r e s t ime toutefois q u e le s imple fait q u ' u n j u g e ait pa r t i c ipé à 
ce r t a ins ac tes d ' inves t iga t ion en t a n t q u e j u g e r a p p o r t e u r d a n s la phase de 
j u g e m e n t ne peu t , en soi, jus t i f i e r des a p p r é h e n s i o n s q u a n t à son 
i m p a r t i a l i t é ( a r r ê t s H a u s c h i l d t p r éc i t é , p . 22, § 50, et Cas t i l lo Algar 
p réc i t é , p . 3116, § 46) . Il s ' ensui t q u e ce gr ief doi t ê t r e re je té c o m m e 
é t a n t m a n i f e s t e m e n t ma l fondé, en appl ica t ion de l 'ar t ic le 35 § 3 de la 
Conven t ion . 

2. Le r e q u é r a n t sou t i en t q u e ce r t a in s moyens de p reuve à c h a r g e , en 
pa r t i cu l i e r des d o c u m e n t s , n 'on t pas é té p rodu i t s à l ' audience ma i s on t 
n é a n m o i n s é té pr is en c o m p t e p a r le t r i b u n a l , au m é p r i s du pr inc ipe du 
con t r ad i c to i r e et de la p r é s o m p t i o n d ' innocence g a r a n t i e pa r l 'ar t icle 6 § 2 
de la Conven t ion , ainsi l ibe l lé : 
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« T o u t e p e r s o n n e a c c u s é e d ' u n e i n f r a c t i o n es t p r é s u m é e i n n o c e n t e j u s q u ' à ce q u e s a 

c u l p a b i l i t é ai t é t é l é g a l e m e n t é t a b l i e . » 

La C o u r c o n s t a t e toutefois que les dro i t s de la défense on t é té respec tés 
p a r les j u r id i c t ions i n t e r n e s devan t lesquel les le r e q u é r a n t a pu s o u m e t t r e 
les é l é m e n t s de p reuve qu ' i l a e s t i m é s ut i les à la défense de sa cause . Par 
a i l l eurs , il r essor t d u doss ier q u e les j u r id i c t ions en ques t i on ont fondé 
leurs décisions exc lus ivemen t sur des moyens de p r e u v e qu i ont é t é 
p rodu i t s et l i b r e m e n t d é b a t t u s à l ' aud ience . Q u a n t à la cu lpabi l i té du 
r e q u é r a n t , la C o u r c o n s t a t e que celle-ci avait é té é tabl ie p a r la 
jur idic t ion du fond sur la base de tout un e n s e m b l e d ' é l é m e n t s de preuve 
e x a m i n é s à l ' audience , d a n s le respec t des pr inc ipes du con t rad ic to i re et 
de la publ ic i té . D a n s ces condi t ions , la C o u r e s t ime q u e c e t t e p a r t i e de la 
r e q u ê t e doit ê t r e re je tée c o m m e é t a n t m a n i f e s t e m e n t m a l fondée , en 
app l ica t ion de l 'ar t ic le 35 § 3 de la Conven t i on . 

P a r ces motifs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Impartiality of court certain of whose judges had discharged several 
functions in the course of criminal proceedings 

Article 6 § 1 

Criminal proceedings - Impartial tribunal - Impartiality of court certain of whose judges had 
discharged several junctions in the course of criminal proceedings - Judge who had upheld charge 
also member of trial court - Outcome ofproceedings not prejudged by decision to uphold charges -
Judge who had carried out investigative measures also member of trial court 

* 
* * 

The applicant, a regular member of the armed forces, was charged with an offence 
against the Treasury in an order issued by a military investigating judge. The 
judge found that there was evidence to warrant prosecution for such an offence. 
An appeal against the order was dismissed by the Central Military Court, one of 
whose members was D.R.G., a judge from the armed forces' legal corps. In the 
decision it was pointed out that an order charging a person was merely a 
provisional judicial decision of a procedural nature by which an accusation was 
made, and it was noted that while there was evidence of conduct that could be 
regarded as constituting the offence in question, that did not prejudge such legal 
classification as might be adopted during the examination of the merits. After the 
court proceedings began, P.G.B. was appointed as reporting judge and carried out 
various investigative measures. The trial was held before a bench of the Central 
Military Court consisting of five judges, including D.R.G. and P.G.B. The applicant 
was found guilty as charged and sentenced to one year's imprisonment. He 
appealed on points of law to the Supreme Court, alleging, inter alia, that the trial 
court had not been impartial, on account of the plural functions discharged by 
D.R.G. and P.G.B. The Supreme Court (Military Division) dismissed the appeal, 
and the Constitutional Court likewise dismissed an amparo appeal lodged by the 
applicant. 

Held 
Article 6 § 1: The Court had to assess the impartiality of the trial court of which 
D.R.G., who had previously upheld the charges against the applicant, had been a 
member. The mere fact that a judge had also made pre-trial decisions could not in 
itself justify fears as to his impartiality. In the instant case the court that had 
dismissed the appeal against the impugned order (with D.R.G. as one of the 
judges) had adopted the terms of the order, which had stated that there was 
evidence against the applicant to warrant prosecution for the offence in question. 
However, the court had taken care to state the limits of the order in which the 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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applicant had been charged; the fact that the order had taken the form of a 
provisional procedural decision had in no way prejudged the outcome of the 
proceedings with regard to either the legal classification of the alleged offence or 
the accused's guilt. Moreover, D.R.G. had merely sat as a non-presiding member of 
the five-judge bench that had convicted the applicant. The applicant's fears of bias 
did not therefore appear objectively justified. As regards P.G.B., the mere fact that 
a judge had carried out certain investigative measures as the reporting judge at 
the trial stage could not in itself justify fears as to his impartiality: manifestly ill-
founded. 

Case-law cited by the Court 

Hauschildt v. Denmark, judgment of 2 4 May 1989, Series A no. 1 5 4 
Incal v. Turkey, judgment of 9 June 1998, Reports of Judgments and Decisions 1998TV 
Castillo Algar v. Spain, judgment of 28 October 1998, Reports 1998-VIII 
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T H E F A C T S 

T h e app l ican t [Mr J o s e An ton io G a r r i d o G u e r r e r o ] is a Spanish 
na t i ona l who was b o r n in 1941 and lives in San F e r n a n d o . H e is a r egu la r 
m e m b e r of t he a r m e d forces (a ship 's c a p t a i n ) . 

H e was r e p r e s e n t e d before t he C o u r t by M r G. Mufiiz Vega , of the 
M a d r i d Bar . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t h e case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

In an o rde r (auto de procesamiento) of 17 N o v e m b e r 1993 inves t iga t ing 
j u d g e no. 1 of t he M a d r i d C e n t r a l Mi l i t a ry C o u r t (juez togado militar 
central) c h a r g e d the app l i can t and a n o t h e r m e m b e r of t he a r m e d forces 
wi th an offence aga ins t the T r e a s u r y ( m i s a p p r o p r i a t i o n for p r iva te use of 
fuel be long ing to t he navy, in b r e a c h of Art ic le 195 § 1 of the Mil i ta ry 
C r i m i n a l C o d e ) . T h e inves t iga t ing j u d g e found, in p a r t i c u l a r , t h a t t h e r e 
was evidence to w a r r a n t p rosecu t ion for an offence aga ins t the T r e a s u r y . 

T h e app l i can t a p p e a l e d aga ins t the o r d e r to t he C e n t r a l Mi l i t a ry C o u r t 
which, in a decis ion (auto) of 21 M a r c h 1994, d i smissed the appea l a n d 
u p h e l d t he i m p u g n e d o rde r . O n e of t h e j u d g e s on the bench t h a t h e a r d 
t he appea l was D.R.G. , a m e m b e r of the a r m e d forces ' legal corps (vocal 
togado). In its decis ion the cour t po in ted out the following: 

" A c c o r d i n g t o t h e c a s e - l a w e s t a b l i s h e d by t h e C o n s t i t u t i o n a l C o u r t a n o r d e r by 

m e a n s of w h i c h a p e r s o n is c h a r g e d is a p r o v i s i o n a l j u d i c i a l d e c i s i o n of a p u r e l y 

p r o c e d u r a l n a t u r e by w h i c h a n a c c u s a t i o n is m a d e , a n d w h i c h m u s t s u b s e q u e n t l y b e 

t h e s u b j e c t of a d v e r s a r i a l p r o c e e d i n g s a n d a j u d g m e n t . S u c h a d e c i s i o n d o e s no t m e a n 

t h a t t h e p e r s o n c h a r g e d is gu i l t y , n o r is it b i n d i n g on t h e c o u r t s , w h i c h m a y d e c i d e not to 

p r o c e e d w i t h t h e c h a r g e s if t h e e v i d e n c e on w h i c h t h e y w e r e b a s e d h a s c e a s e d t o ex i s t . " 

E x a m i n i n g the facts of t he case in which the app l ican t was involved, the 
cour t added : 

"... a n d , finally, t h e loss t o t h e a r m e d f o r c e s ' b u d g e t , r a t i o n a l l y a m o u n t to ev idence of 

wilful c o n d u c t o n t h e p a r t of t h e a c c u s e d , w h o w a s i nvo lved in a c t s of t h a t n a t u r e . T h a t 

c o n d u c t m a y a t th i s i n i t i a l s t a g e be r e g a r d e d a s c o n s t i t u t i n g t h e of fence s e t ou t in 

A r t i c l e 195 of t h e M i l i t a r y C r i m i n a l C o d e , w i t h o u t p r e j u d i c e t o s u c h lega l c l a s s i f i ca t ion 

a n d r e a s o n i n g a s m a y s u b s e q u e n t l y be a d o p t e d w h e n t h e m e r i t s a r e e x a m i n e d a n d a 

final j u d g m e n t is d e l i v e r e d on t h e i s sue of gu i l t o r i n n o c e n c e , r e g a r d b e i n g h a d t o t h e 

fact t h a t a n o r d e r by w h i c h a p e r s o n is c h a r g e d is m e r e l y a p r o v i s i o n a l j u d i c i a l dec i s ion of 

a p r o c e d u r a l n a t u r e . " 
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After the p roceed ings (juicio oral) b egan in the C e n t r a l Mi l i t a ry C o u r t , 
P .G.B. was a p p o i n t e d as r e p o r t i n g j u d g e and took var ious inves t igat ive 
m e a s u r e s . 

O n 26 a n d 27 N o v e m b e r 1996 the t r ia l was held in public at the 
C e n t r a l Mi l i t a ry C o u r t . T h e bench consis ted of five j u d g e s : t he 
p re s id ing j u d g e , D.R.G. a n d P .G.B. as j u d g e s from the a r m e d forces ' 
legal corps (vocales togados generales auditores), and two o t h e r m e m b e r s 
(vacates militates). In a j u d g m e n t de l ivered on 13 D e c e m b e r 1996 the 
C e n t r a l Mi l i t a ry C o u r t found the appl ican t gui l ty as c h a r g e d , 
s e n t e n c e d h im to one yea r ' s i m p r i s o n m e n t a n d o r d e r e d h im to pay 
d a m a g e s to t he S t a t e a u t h o r i t i e s in respec t of his civil l iability for an 
offence aga ins t the T r e a s u r y . 

T h e cour t he ld , inter alia, t h a t t he gui l ty verdic t aga ins t the app l i can t 
had been based on a whole body of evidence t h a t had been e x a m i n e d 
d u r i n g the inves t iga t ion a n d c o r r o b o r a t e d or a d d u c e d at t he h e a r i n g - in 
pa r t i cu l a r , d i rec t evidence such as exper t r e p o r t s , wi tness s t a t e m e n t s a n d 
d o c u m e n t a r y evidence . 

T h e app l ican t appea l ed on po in t s of law to t he S u p r e m e C o u r t . H e 
s u b m i t t e d t h a t t he bench t h a t h a d t r i ed h im could not be r e g a r d e d as 
an i m p a r t i a l t r i b u n a l , firstly because D.R.G. h a d previously b e e n a 
m e m b e r of the bench tha t had ru led on his appea l aga ins t the o r d e r of 
17 N o v e m b e r 1993 in which he h a d b e e n c h a r g e d , a n d secondly because 
P.G.B. had , as t h e r e p o r t i n g j u d g e , t a k e n var ious invest igat ive m e a s u r e s 
once t he case h a d b e e n sen t for t r ia l . T h e app l ican t also compla ined 
tha t t he evidence had been assessed a rb i t r a r i l y and t h a t some of the 
p rosecu t ion evidence g a t h e r e d d u r i n g the inves t iga t ion had not been 
p roduced a t the tr ial bu t had been t a k e n in to cons ide ra t ion by the 
cour t , in b reach of the adversa r i a l pr inciple a n d the p r e s u m p t i o n of 
innocence . 

In a j u d g m e n t of 18 O c t o b e r 1997 the S u p r e m e C o u r t (Military-
Division) d i smissed the appea l . 

W i t h r ega rd to t he a l l ega t ion t h a t t he t r ia l cour t had been biased 
because D.R.G. h a d been one of t he j u d g e s , t he S u p r e m e C o u r t no ted 
in its j u d g m e n t t h a t , accord ing to the provisions of d o m e s t i c law 
conce rn ing the g rounds on which j u d g e s m i g h t w i t h d r a w or be 
cha l l enged and the r e l evan t case-law, t he fact t h a t a j u d g e had t a k e n 
pa r t in the adopt ion of a decision d i smiss ing an appea l aga ins t a 
decision to b r i n g cha rges could not in any way be r e g a r d e d as an 
invest igat ive m e a s u r e capab le of impa i r i ng (contaminar) the objective 
impar t i a l i t y of the cour t which h a d to d e t e r m i n e w h e t h e r the pe r son 
c h a r g e d was guil ty. As to t he a l l ega t ion t h a t t he cour t h a d been biased 
because P .G.B. , as t he r e p o r t i n g j u d g e for t he t r ia l cour t , had t a k e n 
ce r t a in inves t igat ive m e a s u r e s a t t he r e q u e s t of t h e p rosecu t ion , the 
S u p r e m e C o u r t observed t h a t t he j u d g e had d i scha rged the du t i e s 
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e n t r u s t e d to him by law as t he cour t ' s r e p r e s e n t a t i v e wi th a view to 
e n s u r i n g t h a t direct evidence was ob t a ined a n d t h a t t he cour t had 
di rec t knowledge of the inves t igat ive m e a s u r e s t h a t n e e d e d to be 
ca r r i ed ou t before t he hea r ing . 

In respec t of the c o m p l a i n t t h a t t h e r e had been a b r e a c h of the 
adver sa r i a l pr inciple a n d the p r e s u m p t i o n of innocence , t he S u p r e m e 
C o u r t no ted t h a t a t t he h e a r i n g t h e app l i can t , who was ass i s ted by his 
counsel , had e x a m i n e d the co-defendan t s , t he wi tnesses a n d the expe r t s 
a n d had pu t such ques t ions as he had cons ide red necessa ry for his defence . 
T h e S u p r e m e C o u r t found t h a t his guilt had been es tab l i shed by the tr ial 
cour t on t he basis of a whole body of evidence e x a m i n e d d u r i n g the tr ial , in 
acco rdance wi th t he pr inciple t h a t p roceed ings should be adversa r i a l and 
publ ic . 

T h e app l ican t t h e n lodged an amparo appea l wi th the C o n s t i t u t i o n a l 
C o u r t , re ly ing on his r igh t to a fair h e a r i n g by a n i n d e p e n d e n t and 
impa r t i a l t r i buna l and on the pr inciple of p r e s u m p t i o n of innocence 
(Article 24 of the C o n s t i t u t i o n ) . 

In a decision (auto) of 30 M a r c h 1998, served on the app l ican t on 6 April 
1998, t he C o n s t i t u t i o n a l C o u r t d i smissed the appea l . As r e g a r d s the 
c o m p l a i n t t h a t t he two j u d g e s in ques t i on had not been i m p a r t i a l , the 
cour t said t h a t t he appl ican t had been told the n a m e s of t he j u d g e s on 
t h e t r ia l bench (and t hus those of t he two j u d g e s in issue) a n d could have 
cha l l enged t h e m ; having failed to do so, he had not e x h a u s t e d domes t i c 
r e m e d i e s . As to his o t h e r compla in t s , t he C o n s t i t u t i o n a l C o u r t held tha t 
a t the public h e a r i n g in t he C e n t r a l Mi l i t a ry C o u r t t h e d e f e n d a n t s had 
a p p e a r e d and given evidence , wi tnesses had b e e n h e a r d and var ious 
e x p e r t s had given the i r op in ions ; t he pr inciple of p r e s u m p t i o n of 
innocence had b e e n observed t h r o u g h o u t . 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

/. The Constitution 

Article 24 of t he C o n s t i t u t i o n provides : 

" I . E v e r y o n e s h a l l h a v e t h e r i g h t to effect ive p r o t e c t i o n by t h e j u d g e s a n d c o u r t s in 

t h e e x e r c i s e of h i s r i g h t s a n d h i s l e g i t i m a t e i n t e r e s t s ; in n o c i r c u m s t a n c e s m a y t h e r e be 

a n y d e n i a l of d e f e n c e r i g h t s . 

2. S i m i l a r l y , e v e r y o n e h a s t h e r i g h t t o [be h e a r d by] a n o r d i n a r y j u d g e d e t e r m i n e d 

b e f o r e h a n d by l aw; e v e r y o n e h a s t h e r i g h t t o d e f e n d h i m s e l f a n d t o be a s s i s t e d by a 

l awye r , t o be i n f o r m e d of t h e c h a r g e a g a i n s t h i m , to h a v e a t r i a l in pub l i c w i t h o u t 

u n r e a s o n a b l e d e l a y a n d a t t e n d e d by all t h e s a f e g u a r d s , t o a d d u c e t h e e v i d e n c e r e l e v a n t 

t o his d e f e n c e , n o t t o i n c r i m i n a t e h i m s e l f o r to a d m i t gu i l t a n d t o b e p r e s u m e d 

i n n o c e n t . .. ." 
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2. Military Court Proceedings Act (Institutional Law no. 2/1989) 

T h e re levan t provisions of I n s t i t u t i ona l Law no. 2/1989 of 13 Apri l 1989 
conce rn ing g r o u n d s for cha l lenge r ead as follows: 

Section 51 

" J u d g e s , p r e s i d i n g j u d g e s a n d o t h e r m e m b e r s of m i l i t a r y c o u r t s ... s h a l l no t t a k e p a r t 

in jud ic ia l p r o c e e d i n g s if a n y of t h e g r o u n d s s e t o u t in s e c t i o n 53 a p p l i e s ; if t h e y d o t a k e 

p a r t , [ t h e y ] m a y be c h a l l e n g e d . ' 1 

Section 53 

" [ A j u d g e ] sha l l w i t h d r a w o r , if b e d o e s no t d o so , m a y be c h a l l e n g e d on a n y of t h e 

fo l lowing g r o u n d s : 

5. if h e h a s a c t e d a s c o u n s e l for o r h a s r e p r e s e n t e d o n e of t h e p a r t i e s , h a s a s a l a w y e r 

d r a w n u p a r e p o r t in t h e p r o c e e d i n g s o r s i m i l a r p r o c e e d i n g s , o r h a s t a k e n p a r t in t h e 

p r o c e e d i n g s on b e h a l f of t h e p r o s e c u t i o n o r as a n e x p e r t o r o r d i n a r y w i t n e s s ; 

6. if h e is o r h a s b e e n a c o m p l a i n a n t a g a i n s t o r a c c u s e r o f o n e of t h e p a r t i e s ; a 

m e m b e r o f t h e a r m e d forces w h o h a s m e r e l y p r o c e s s e d t h e ... c o m p l a i n t i n i t i a t i n g t h e 

p r o c e e d i n g s sha l l not c o m e w i t h i n t h i s s u b s e c t i o n ; 

11. if he h a s t a k e n p a r t in t h e s a m e p r o c e e d i n g s in a n o t h e r c a p a c i t y . " 

Section 54 

c c 

If t h e c o u r t o r t h e j u d g e c o n s i d e r s t h a t t h e r e is no j u s t i f i c a t i o n for w i t h d r a w a l , it o r h e 

sha l l o r d e r t h e p e r s o n w h o h a s o f fe red to w i t h d r a w t o c o n t i n u e in t h e c a s e , w i t h o u t 

p r e j u d i c e to t h e p a r t i e s ' r i g h t o f c h a l l e n g e . 

N o a p p e a l sha l l lie a g a i n s t s u c h a n o r d e r . " 

Sect ion 56 provides t h a t cha l l enges m u s t be m a d e a t t h e beg inn ing of 
t he p roceed ings or as soon as t he pe r son m a k i n g the cha l lenge becomes 
a w a r e of the g r o u n d for cha l l enge a n d in any event at least forty-eight 
h o u r s before t he h e a r i n g unless t he g r o u n d comes to light subsequen t ly . 

W i t h respec t to o rde r s by m e a n s of which an accused is c h a r g e d (auto de 
procesamiento) a n d to appea l s aga ins t such o rde r s , the Act provides : 

Section 164 

" W h e r e t h e r e is r e a s o n a b l e e v i d e n c e of gu i l t on t h e p a r t of o n e o r m o r e i d e n t i f i e d 

p e r s o n s , t h e i n v e s t i g a t i n g j u d g e sha l l c h a r g e t h e m ... 

T h e c h a r g e s sha l l be b r o u g h t by a n o r d e r [auto], in w h i c h sha l l be m e n t i o n e d t h e 

p u n i s h a b l e a c t s t h e a c c u s e d is a l l e g e d t o h a v e c o m m i t t e d , t h e p r e s u m e d offence 

c o n s t i t u t e d by t h o s e a c t s a n d t h e [ r e l e v a n t ] s t a t u t o r y p r o v i s i o n s ... fo l lowed by t h e 

c h a r g e s a n d t h e m e a s u r e s r e l a t i n g t o t h e a c c u s e d ' s r e l e a s e o r d e t e n t i o n p e n d i n g t r i a l . . . " 
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Section 165 

"... T h e a c c u s e d a n d t h e o t h e r p a r t i e s m a y lodge a n a p p e a l , w h i c h sha l l h a v e n o 

s u s p e n s i v e effect , a g a i n s t t h e o r d e r by m e a n s of w h i c h t h e a c c u s e d is c h a r g e d w i t h i n 

five d a y s o f [ i ts] b e i n g s e r v e d . . ." 

Section 263 

"... if t h e a p p e a l a g a i n s t t h e o r d e r by m e a n s of w h i c h t h e a c c u s e d is c h a r g e d is a l lowed 

a n o r d e r s h a l l be m a d e for t h e c o m p i l i n g of a s e p a r a t e c a s e file ... a n d t h e i s s u e of a 

c o m p r e h e n s i v e c e r t i f i c a t e c o n c e r n i n g t h e i m p u g n e d o r d e r a n d all t h e i t e m s w h i c h t h e 

j u d g e c o n s i d e r s n e c e s s a r y to i n c l u d e in t h e c a s e file or wh ich w e r e r e f e r r e d to in t h e 

in i t i a l p l e a d i n g on a p p e a l . " 

3. The Supreme Court's case-law 

In a j u d g m e n t de l ivered on 14 N o v e m b e r 1994 the S u p r e m e C o u r t gave 
a ru l ing on the c i r c u m s t a n c e s in which a j u d g e could be cons idered to have 
t a k e n pa r t in t he s a m e proceed ings at an ea r l i e r s t age for t he purposes of 
a cha l lenge u n d e r sect ion 53(11) of the Mi l i t a ry C o u r t P roceed ings Act. It 
held, inter alia: 

"A c h a l l e n g e to a j u d g e [vocal] of a m i l i t a r y c o u r t on t h e e l e v e n t h g r o u n d e n u m e r a t e d 

in s e c t i o n 53 of t h e M i l i t a r y C o u r t P r o c e e d i n g s Ac t is only va l id if t h e j u d g e h a s t a k e n 

i n v e s t i g a t i v e m e a s u r e s in c o n n e c t i o n w i t h t h e c a s e ... T h e m e r e fact of h a v i n g d i s m i s s e d 

a n a p p e a l a g a i n s t a n o r d e r by m e a n s of w h i c h a n a c c u s e d is c h a r g e d — a d e c i s i o n f rom 

w h i c h t h e on ly i n f e r e n c e t o b e d r a w n is t h a t t h e c o u r t d o e s n o t d i s a g r e e w i t h t h e 

i n v e s t i g a t i n g j u d g e ' s a s s e s s m e n t of w h e t h e r t h e r e is r e a s o n a b l e e v i d e n c e of t h e 

a c c u s e d ' s gu i l t - m a y no t in a n y c i r c u m s t a n c e s be r e g a r d e d a s a n i n v e s t i g a t i v e 

m e a s u r e c a p a b l e of i m p a i r i n g t h e c o u r t ' s ob jec t ive i m p a r t i a l i t y ..." 

C O M P L A I N T S 

Relying on Ar t ic le 6 § 1 of t he C o n v e n t i o n , t he app l i can t compla ined 
t h a t he had not been given a fair h e a r i n g by an i m p a r t i a l t r i buna l . 

1. H e s u b m i t t e d tha t D.R.G. , a m e m b e r of t he bench of the C e n t r a l 
Mi l i t a ry C o u r t t h a t had e x a m i n e d the m e r i t s of t he case a n d convicted 
h im, had also sa t in t h a t cour t w h e n it had d i smissed his appea l aga ins t 
t h e o r d e r in which he had been c h a r g e d . H e fu r the r compla ined tha t 
P .G.B. h a d t a k e n p a r t in c e r t a i n inves t iga t ions as t he r e p o r t i n g j u d g e 
af ter the case h a d b e e n sen t for t r ia l . H e a l leged t h a t since he had not 
been given not ice of t he compos i t ion of the cour t , except wi th r ega rd to 
t he mi l i t a ry j u d g e s , he had not been in a pos i t ion to cha l lenge the two 
j u d g e s from the a r m e d forces ' legal corps (vocales togados). 

2. Last ly , he c o m p l a i n e d t h a t some of t he p rosecu t ion evidence - in 
pa r t i cu l a r , d o c u m e n t s - h a d not b e e n p roduced at t h e h e a r i n g bu t had 
none the l e s s been t a k e n in to cons ide ra t ion by the cour t , in b r e a c h of t h e 
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adver sa r i a l pr inc ip le a n d of t he p r e s u m p t i o n of innocence e n s h r i n e d in 
Art ic le 6 § 2 of t he Conven t ion . 

P R O C E D U R E 

T h e app l ica t ion was lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s on 25 S e p t e m b e r 1998 and r eg i s t e r ed on 2 O c t o b e r 1998. 

In acco rdance wi th Art ic le 5 § 2 of Protocol No. 11, which c a m e in to 
force on 1 N o v e m b e r 1998, t he case was e x a m i n e d by the C o u r t from 
tha t d a t e . 

O n 29 J u n e 1999 the C o u r t dec ided to c o m m u n i c a t e t he app l i can t ' s 
compla in t a l leg ing a violat ion of his r ight to an impa r t i a l t r i buna l 
(Art icle 6 § 1) to t he G o v e r n m e n t , r e q u e s t i n g t h e m to s u b m i t in wr i t i ng 
the i r observa t ions on its admiss ib i l i ty and m e r i t s . 

T h e G o v e r n m e n t s u b m i t t e d the i r observa t ions on 15 O c t o b e r 1999 a n d 
the app l ican t repl ied on 14 D e c e m b e r 1999. 

T H E L A W 

1. Rely ing on Art ic le 6 § 1 of t he Conven t ion , the appl ican t compla ined 
t h a t he had not been given a fair h e a r i n g by an i m p a r t i a l t r i buna l . H e 
s u b m i t t e d , firstly, t ha t D.R.G. , a m e m b e r of t he bench of t he C e n t r a l 
Mi l i t a ry C o u r t t h a t had e x a m i n e d the m e r i t s of t he case a n d convicted 
h im, had also sat in t h a t cour t w h e n it had d i smissed his appea l aga ins t 
t h e o rde r in which he had been cha rged . H e also compla ined t h a t P .G.B. 
h a d t a k e n p a r t in c e r t a i n inves t iga t ions as t he r e p o r t i n g j u d g e af ter t he 
case had been sent for t r ia l . H e a l leged t h a t since he had not been given 
not ice of t he compos i t ion of the cour t , except wi th r ega rd to the mi l i t a ry 
j u d g e s , he had not been in a posi t ion to cha l lenge the two j u d g e s from the 
a r m e d forces ' legal corps (vocales togados). 

T h e re l evan t pa r t of Art ic le 6 § 1 of the C o n v e n t i o n provides : 

" I n t h e d e t e r m i n a t i o n of. . . a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d to a 
fa i r ... h e a r i n g ... by a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l ..." 

T h e C o u r t will e x a m i n e the two l imbs of t he compla in t sepa ra te ly . 
(a) T h e app l i can t compla ined , firstly, t h a t he had not b e e n given a fair 

h e a r i n g by an impa r t i a l t r i buna l in t h a t D.R.G. , a m e m b e r of the bench of 
t h e C e n t r a l Mi l i t a ry C o u r t t h a t had e x a m i n e d the m e r i t s of the case a n d 
convicted h i m , h a d also sat in t h a t cour t w h e n it had d ismissed his appea l 
aga ins t t he o r d e r in which he had been c h a r g e d . 

T h e G o v e r n m e n t s u b m i t t e d , firstly, t h a t a n o r d e r e m b o d y i n g a decis ion 
to b r ing cha rges was based solely on the ex i s t ence of r e a sonab l e evidence 
of an offence. It did not set ou t e s t ab l i shed facts . It a m o u n t e d n e i t h e r to a n 
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accusa t ion nor to a convict ion. F u r t h e r m o r e , it was provis ional a n d could 
accordingly be var ied or even set as ide by the inves t iga t ing j u d g e d u r i n g 
the inves t iga t ion . In addi t ion , appea l s aga ins t such o rde r s were h e a r d by 
benches of t h r e e j u d g e s of the C e n t r a l Mi l i t a ry C o u r t . In t he event of a n 
appea l the inves t iga t ing j u d g e sent the cour t a copy of t he o rder , the 
not ice of appea l a n d any submiss ions which the pa r t i e s or the j u d g e 
cons idered necessary . T h e cour t ' s knowledge of a case on appea l was 
l imi ted to the o r d e r c h a r g i n g the suspect and the not ice of appea l . 
Proceeding's were conduc t ed in wr i t i ng a n d no h e a r i n g s were held . In 
e x a m i n i n g an appea l , t he cour t did not review the case in its e n t i r e t y and 
had no d i rec t con tac t wi th t he pa r t i e s ; its knowledge of t he case was 
confined to t he (provisional) c o n t e n t of t he in te r locu to ry o r d e r cha rg ing 
the suspec t . It followed t h a t , owing to t he cour t ' s l imi ted knowledge of the 
case , it was not objectively possible for it to form a p r e l i m i n a r y view as to 
w h e t h e r t he pe r son c h a r g e d had t a k e n p a r t in the offence or not . T h e 
G o v e r n m e n t po in ted out t h a t t he inves t iga t ing j u d g e had not o rde red 
the appl ican t to be d e t a i n e d p e n d i n g t r ia l . 

T h e y cons ide red t h a t , r ega rd be ing had to its con t en t , t he C e n t r a l 
Mi l i t a ry C o u r t ' s decis ion on the appea l had not p re judged the issue of 
the app l i can t ' s guilt or innocence bu t had mere ly not set as ide the 
inves t iga t ing judge ' s o rde r provisionally c h a r g i n g h im. 

T h e G o v e r n m e n t fu r the r observed t h a t at the public h e a r i n g on 26 and 
27 N o v e m b e r 1996 the appl ican t had not compla ined tha t D.R.G. had been 
a m e m b e r of t he t r ia l bench . 

W i t h r e g a r d to the app l i can t ' s c o m p l a i n t conce rn ing D.R.G. ' s lack of 
impar t i a l i ty , t he G o v e r n m e n t no ted t h a t the appl ican t had not al leged 
t h a t t h e r e had been any lack of subject ive impar t i a l i t y on the j u d g e ' s 
pa r t . As to w h e t h e r t h e r e had been any lack of objective impar t i a l i ty , the 
G o v e r n m e n t d r e w the C o u r t ' s a t t e n t i o n to t he fact t h a t the appl ican t had 
not adduced any evidence in suppor t of his a l legat ion of bias . T h e only 
compla in t he had ra i sed h a d been based on a pure ly p rocedura l 
i r r egu la r i ty : t he fact t h a t D.R.G. had t a k e n pa r t in the de l ibe ra t ions of 
t he t r ia l cour t as one of its five j u d g e s , hav ing a l r eady been a m e m b e r of 
t he bench which had u p h e l d t he o r d e r in which the app l i can t had been 
c h a r g e d . In t h a t connec t ion , the G o v e r n m e n t , re lying on the C o u r t ' s 
case-law, cons ide red t h a t the m e r e fact of having been a m e m b e r of the 
l a t t e r bench could not in any way a m o u n t to bias. In conclusion, they 
s u b m i t t e d t h a t t he compla in t was inadmiss ib le as be ing mani fes t ly ill-
founded. 

T h e app l ican t con t e s t ed t he G o v e r n m e n t ' s submiss ions . H e ma in ­
t a ined , firstly, t h a t t he r ea son why n e i t h e r he nor his counsel had 
compla ined a t t he h e a r i n g t h a t t he t r ia l cour t was no t i m p a r t i a l was tha t 
they h a d not known which j u d g e s had been d e s i g n a t e d to sit; t hey had only 
been told the n a m e s of t he two j u d g e s w h o w e r e not m e m b e r s of the a r m e d 
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forces ' legal corps , a n d had had absolu te ly no knowledge of which g e n e r a l 
officers from the corps were to sit as m e m b e r s of t he cour t . 

T h e appl icant fu r the r s u b m i t t e d tha t , according to the mos t recent legal 
opinion, accusing someone of a pa r t i cu la r offence m a d e it a p p e a r likely t h a t 
the person had in fact c o m m i t t e d the offence. Accordingly, b r ing ing a 
prosecut ion a m o u n t e d to a genu ine "judicial i n d i c t m e n t " - t h a t is to say a 
formal (albeit provisional) accusat ion tha t a person had c o m m i t t e d an 
offence, and hence an ind ic tmen t for a specific offence. Ins t i tu t ing c r imina l 
proceedings had a s t rong t endency to m a k e j u d g e s believe tha t the accused 
was responsible . W i t h regard to the n a t u r e of an appeal agains t an o rde r 
charg ing a suspect , the appl icant s u b m i t t e d tha t the appe l la te court had to 
review not only the formal propr ie ty of the decision appea led against but also 
its lawfulness and mer i t s . Accordingly, whe re t he cour t decided on appea l to 
uphold the original decision, it endorsed tha t decision. T h e appe l la te court 
accepted the con ten t of the i m p u g n e d decision and adopted the decision's 
i nhe ren t dec la ra t ion of the accused 's guilt . 

T h e app l ican t s u b m i t t e d t h a t , as in the Cas t i l lo Algar v. Spain case 
( j udgmen t of 28 O c t o b e r 1998, Reports of Judgments and Decisions 
1998-VIII), the j u d g e s ' decis ion to d ismiss his a p p e a l aga ins t t he o r d e r in 
which he had b e e n cha rged sugges ted t h a t t h e C e n t r a l Mi l i t a ry C o u r t 
sha r ed the inves t iga t ing j u d g e ' s opinion t h a t t h e r e was r ea sonab l e 
evidence to w a r r a n t c h a r g i n g the app l ican t wi th a n offence aga ins t t he 
T r e a s u r y . H e conc luded t h a t D.R.G. ' s pa r t i c ipa t ion in the tr ial at the 
C e n t r a l Mi l i t a ry C o u r t t h a t had led to his convict ion had cons t i t u t ed a 
b r e a c h of Art ic le 6 § 1 of the Conven t ion . 

T h e issue in t h e i n s t a n t case is w h e t h e r the fact t ha t D.R.G. took pa r t in 
the t r ia l w h e n he had previously been a m e m b e r of the bench of the 
C e n t r a l Mi l i t a ry C o u r t t ha t had uphe ld the inves t iga t ing j u d g e ' s o r d e r 
c h a r g i n g the app l i can t wi th a n offence aga ins t t he T r e a s u r y is capab le of 
cas t ing doub t on t he t r ia l cour t ' s impar t i a l i t y . 

T h e C o u r t does not cons ider it necessa ry to d e t e r m i n e w h e t h e r t he 
app l i can t has e x h a u s t e d d o m e s t i c r e m e d i e s , see ing t h a t the c o m p l a i n t is 
inadmiss ib le for t he following reasons . 

T h e C o u r t r e i t e r a t e s t h a t , for the pu rposes of Art ic le 6 § 1, impartiali ty-
m u s t be assessed by m e a n s of a subjective tes t , which consists in seek ing to 
d e t e r m i n e the p e r s o n a l convict ion of a p a r t i c u l a r j u d g e in a given case , 
a n d by m e a n s of a n objective tes t , which consis ts in a s c e r t a i n i n g w h e t h e r 
t he j u d g e offered g u a r a n t e e s sufficient to exc lude any l eg i t ima t e d o u b t in 
this respec t (see , a m o n g o t h e r a u t h o r i t i e s , t he Incal v. T u r k e y j u d g m e n t of 
9 J u n e 1998, Reports 1998-IV, p. 1571, § 65) . 

As r e g a r d s the subjective tes t , t he C o u r t no tes t h a t the appl ican t did 
not d i spu te D.R.G. ' s pe r sona l impar t i a l i ty . 

U n d e r the object ive tes t , it m u s t be d e t e r m i n e d w h e t h e r , qu i t e a p a r t 
from the j u d g e ' s pe r sona l conduc t , t h e r e a r e a s c e r t a i n a b l e facts which 
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m a y p r o m p t t he suspicion t h a t he is b iased. In this respec t even 
a p p e a r a n c e s m a y be of some i m p o r t a n c e . W h a t is a t s t ake is the 
conf idence which the cou r t s in a d e m o c r a t i c society m u s t inspi re in the 
public and , in pa r t i cu l a r , t he accused . Accordingly, any j u d g e in respect 
of w h o m t h e r e is a l eg i t ima t e reason to fear a lack of impa r t i a l i t y m u s t 
w i thd raw . W h e n it is be ing dec ided w h e t h e r in a given case t h e r e is a 
l eg i t ima te r ea son to fear t h a t a p a r t i c u l a r j u d g e lacks impar t i a l i t y , the 
s t a n d p o i n t of t he accused is i m p o r t a n t bu t not decisive. W h a t is decisive 
is w h e t h e r this fear can be held to be objectively jus t i f ied (see, mutatis 
mutandis, t he Hausch i l d t v. D e n m a r k j u d g m e n t of 24 May 1989, Series A 
no. 154, p . 2 1 , § 4 8 ) . 

In t he in s t an t case t h e fear t h a t t he t r ia l cour t was not i m p a r t i a l 
s t e m m e d from the fact t h a t one of the j u d g e s had previously been a 
m e m b e r of t h e bench t h a t h a d uphe ld on appea l t he o r d e r in which the 
app l ican t had b e e n c h a r g e d (auto de procesamiento). T h a t kind of s i tua t ion 
m a y occasion misgivings on the p a r t of t he accused as to t he impar t i a l i t y 
of t he j u d g e s . However , w h e t h e r such misgivings m a y be r e g a r d e d as 
objectively jus t i f ied d e p e n d s on the c i r c u m s t a n c e s of each p a r t i c u l a r 
case ; accordingly, t he m e r e fact t h a t a j u d g e has also m a d e pre- t r ia l 
decis ions in t he case canno t in i tself just ify fears as to his impar t i a l i t y 
(see the H a u s c h i l d t j u d g m e n t c i ted above, p. 22, § 50) . 

In th is connec t ion , t he C o u r t observes t h a t , accord ing to t h e o rde r in 
which the app l ican t was c h a r g e d , m a d e by inves t iga t ing j u d g e no. 1 of the 
M a d r i d C e n t r a l Mi l i t a ry C o u r t on 17 N o v e m b e r 1993, t h e r e was evidence 
to w a r r a n t p rosecu t ion for a n offence aga ins t t h e T r e a s u r y wi th in the 
m e a n i n g of Art ic le 195 § 1 of t he Mi l i t a ry C r i m i n a l C o d e . T h e appl icant 
a p p e a l e d aga ins t t he o r d e r to t he C e n t r a l Mi l i t a ry C o u r t , which d ismissed 
the a p p e a l on 21 M a r c h 1994. 

Admi t t ed ly , in its decision of 21 M a r c h 1994 the C e n t r a l Mil i tary 
C o u r t , wi th D .R .G. as one of t he m e m b e r s of t h e bench , a d o p t e d the 
t e r m s of t h e i m p u g n e d o r d e r of 17 N o v e m b e r 1993. However , con t r a ry to 
t he pos i t ion in the Cas t i l lo Algar case c i ted above, in which " t he word ing 
used by the c h a m b e r of the C e n t r a l Mi l i t a ry C o u r t t h a t h e a r d the appea l 
aga ins t t he auto de procesamiento ... could easily be t a k e n to m e a n tha t it 
finally a d o p t e d the view t a k e n by t h e S u p r e m e C o u r t ... t h a t ' t h e r e was 
sufficient evidence to allow of t he conclus ion t h a t a mi l i t a ry offence 
h a [ d ] been c o m m i t t e d ' " (p. 3117, § 48) , t he appe l l a t e cour t in t he 
i n s t an t case took ca re to s t a t e the l imi ts of the o rde r in which the 
app l i can t was c h a r g e d , ind ica t ing t h a t t he p rocedu ra l , provisional 
c h a r a c t e r of t h e decis ion m e a n t t h a t it did not in any way p re judge the 
o u t c o m e of t he p roceed ings wi th r e g a r d to e i t he r the legal classification 
of t he offence or t he accused ' s guil t . 

In add i t ion , the C o u r t no tes a f u r t h e r difference - a n d one tha t is no 
less s ignif icant - be tween the i n s t an t case a n d the Cas t i l lo Algar case cited 
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above. In t he l a t t e r case two j u d g e s who had t a k e n pa r t in the review of t he 
o r d e r c h a r g i n g M r Cas t i l lo Algar were s u b s e q u e n t l y p res id ing j u d g e and 
r e p o r t i n g j u d g e respect ively of t he bench of t he C e n t r a l Mi l i t a ry C o u r t 
which t r ied a n d convicted h im. T h e s i t ua t ion was different in the i n s t an t 
case: D.R.G. mere ly sat as a non-p res id ing m e m b e r of t he five-judge bench 
of the C e n t r a l Mi l i t a ry C o u r t which on 13 D e c e m b e r 1996 found the 
appl ican t gui l ty a n d s e n t e n c e d h im to i m p r i s o n m e n t . 

In view of t he foregoing, t he C o u r t cons iders t h a t in t he c i r c u m s t a n c e s 
of the case t he app l i can t ' s fears of bias a re not objectively jus t i f ied . It 
follows t h a t this compla in t is mani fes t ly i l l-founded a n d m u s t be re jec ted 
in accordance wi th Ar t ic le 35 § 3 of the Conven t i on . 

(b) T h e appl ican t also compla ined t h a t P .G.B. had t a k e n pa r t in 
c e r t a i n inves t iga t ions as t he r e p o r t i n g j u d g e af ter the case h a d b e e n sent 
for t r ia l . 

T h e C o u r t cons iders , however , t ha t t he m e r e fact t ha t a judge has 
t a k e n ce r t a in inves t igat ive m e a s u r e s as t he r e p o r t i n g j u d g e at t he tr ial 
s tage canno t in itself just i fy fears as to his impar t i a l i t y (see the 
Hausch i ld t j u d g m e n t cited above, p. 22, § 50, a n d the Cas t i l lo Algar 
j u d g m e n t c i ted above, p . 3116, § 46) . It follows t h a t this compla in t is 
mani fes t ly i l l-founded and m u s t be re jec ted in acco rdance wi th Art ic le 35 
§ 3 of the Conven t ion . 

2. T h e app l ican t c o m p l a i n e d t h a t some of t he p rosecu t ion evidence - in 
pa r t i cu l a r , d o c u m e n t s - had not b e e n p roduced at the h e a r i n g bu t had 
none the l e s s been t a k e n in to cons ide ra t ion by the cour t , in b r e a c h of t h e 
adver sa r i a l pr inciple and of the p r e s u m p t i o n of innocence e n s h r i n e d in 
Art ic le 6 § 2 of t he Conven t ion , which provides : 

" E v e r y o n e c h a r g e d w i t h a c r i m i n a l o f fence sha l l be p r e s u m e d i n n o c e n t u n t i l p r o v e d 

g u i l t y a c c o r d i n g to l a w . " 

T h e C o u r t no tes , however , t h a t t h e r igh ts of the defence were r e spec ted 
by the d o m e s t i c cou r t s to which the appl icant was able to s u b m i t t he 
evidence he cons ide red necessa ry for his defence . It is also c lear f rom the 
case file t h a t t he cou r t s conce rned based the i r decisions solely on evidence 
adduced and discussed by bo th p a r t i e s at the h e a r i n g . T h e C o u r t also no tes 
t h a t the app l i can t ' s guilt was es tab l i shed by the t r ia l cour t on t he basis of a 
whole body of evidence e x a m i n e d at t he t r ia l in acco rdance wi th t h e 
pr inciple t h a t p roceed ings should be adversa r i a l and publ ic . T h a t be ing so, 
the C o u r t holds tha t this p a r t of the app l ica t ion is mani fes t ly i l l-founded and 
m u s t be re jec ted in acco rdance wi th Art ic le 35 § 3 of t he Conven t i on . 

For t he se r easons , the C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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SUMMARY1 

Deportation to another Contracting State which has already rejected an 
asylum request 

Article 3 

Expulsion - Inhuman treatment - Deportation to another Contracting State which has already 
rejected an asylum request - Risk of deportation from a third country to a country where 
applicant risks ill-treatment - Slate responsibility when deporting to a "safe third country" -
Risks emanatingfrom sources other than Slate authorities 

* 
* * 

The applicant, a Sri Lankan national, claimed that he was held prisoner by the 
LTTE, a Tamil terrorist organisation, in 1994-95 and that after escaping he was 
detained and ill-treated by the Sri Lankan authorities and by a pro-government 
Tamil group as a suspected member of the LTTE. He then went to Germany, 
where he applied for asylum. His application was rejected by the Federal Office 
for the Recognition of Foreign Refugees which did not make any findings as 
regards his allegations of torture but considered that these related to excesses of 
isolated executive organs which could not be attributed to the State. The 
applicant's appeal was rejected by the Administrative Court, which considered 
that his account was a lacking in credibility and that there was no obstacle to his 
deportation. The applicant then went to the United Kingdom, where he also 
claimed asylum. At the request of the United Kingdom authorities, the German 
authorities agreed to accept responsibility for the applicant's asylum request, 
pursuant to the Dublin Convention concerning the attribution of responsibility 
between European countries for deciding asylum claims. The Secretary of State 
directed the applicant's removal to Germany and refused to examine the 
substance of his claim. The applicant applied to the Court of Appeal, which held 
that the Secretary of State was entitled to conclude that the German authorities 
did not adopt an approach which was outside the range of responses of a 
Contracting State acting in good faith. The Secretary of State informed the 
applicant that he was satisfied that Germany was a safe third country and issued 
removal directions. The applicant unsuccessfully applied for judicial review on the 
basis of a medical report which stated that the scars on his body were fully-
consistent with his account of having been tortured. A further medical report 
reached the same conclusions. 

Held 
(1) Article 3: While the Convention and its Protocols did not guarantee a right of 
asylum, it was well-established that Article 3 imposed an obligation not to expel a 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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person to a country where substantial grounds had been shown for believing that 
he would face a real risk of being subjected to treatment contrary to that provision. 
Moreover, having regard to the absolute character of the rights which it 
guaranteed, Article 3 could extend to situations where danger emanated from 
persons or groups of persons who were not public officials. In the present case, 
the indirect removal to an intermediary country, also a Contracting Stale, did not 
affect the responsibility of the United Kingdom to ensure that the applicant was 
not, as a result of its decision to expel, exposed to treatment contrary to Article 3; 
nor could the United Kingdom rely automatically on the arrangements made in 
the Dublin Convention. It was therefore necessary to examine whether the 
United Kingdom had complied with its obligations to protect the applicant from 
the risk of torture or inhuman treatment . The material presented by I he applicant 
to the Court, notably the medical reports and reports by Amnesty International, 
the United Nations Special Rapporteur and the US State Department, gave rise to 
concerns as to the risks he faced if returned to Sri Lanka. The fact that the German 
authorities excluded from consideration of asylum claims non-State agent sources 
ol ill-treatment and ill-treatment from individual officers prohibited by the laws of 
the country was not directly relevant; the primary issue was whether there were 
effective procedural safeguards of any kind protecting the applicant against 
removal from Germany to Sri Lanka. In that respect, the applicant could, on his 
return to Germany, make a fresh claim for asylum as well as claims for protection 
under the Aliens Act and the Court was satisfied by the German Government's 
assurances that he would not risk immediate or summary removal to Sri Lanka, 
since removal could not lake place without a fresh deportation order, which would 
be subject to review by the Administrative Court; moreover, the applicant could 
apply lor interim protection and could not be removed until the Administrative 
Court ruled on that application. While there was considerable doubt that a fresh 
asylum claim would be granted or that a claim under section 53(4) of the Aliens 
Act would be successful, the apparent gap in protection resulting from the German 
approach to risks caused by non-State agents was, at least to some extent, met by 
section 53(6), which had been applied to give protection to persons facing risk to 
life and limb from non-State agents. While the provision was phrased in 
discretionary terms and the German Government had not provided any example 
of it being applied to a failed asylum-seeker in a second procedure, the Court was 
satisfied, on the basis of the assurances given by the German Government 
concerning their domestic law and practice, that the applicant's claims, if 
accepted by the authorities, could fall within the scope of section 53(6) and 
attract its protection. While the authorities might still reject the applicant's 
claims after a re-examination, this was a matter of speculation and conjecture. In 
these circumstances, it was not established that there was a real risk that Germany 
would expel the applicant to Sri Lanka in breach of Article 3. Consequently, the 
United Kingdom had not failed in its obligation under that provision by taking the 
decision to remove the applicant to Germany. Nor had it been shown that the 
decision was taken without appropriate regard to the existence of adequate 
safeguards in Germany to avoid the risk of any inhuman or degrading 
treatment: manifestly ill-founded. 

(2) Articles 2 and 8: Having regard to its findings under Article 3, the Court found 
that no separate issue arose under these provisions. 
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(3) Article 13: The Court found no reason to reach a different conclusion from 
that in previous cases against the United Kingdom in which it had held that 
judicial review provided an effective remedy in relation to complaints arising 
under Article 3 in the contexts of deportation and extradition: manifestly ill-
founded. 
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T H E F A C T S 

T h e app l i can t [T.I.] is a Sri L a n k a n na t iona l , b o r n in 1969 a n d c u r r e n t l y 
held in Campsf ie ld H o u s e D e t e n t i o n C e n t r e , Kid l ing ton , O x o n . 

H e was r e p r e s e n t e d before t he C o u r t by Ms S. K h a n , a lawyer 
p rac t i s ing at Sri K a n t h & Co. , in W e m b l e y , Midd lesex . 

A. P a r t i c u l a r c i r c u m s t a n c e s o f t h e c a s e 

/. Facts as presented by the applicant 

T h e appl ican t lived in Jaf fna , Sri L a n k a , un t i l M a y 1995. Th i s a r e a was, 
and is, cont ro l led by the L T T E , a T a m i l t e r ro r i s t o rgan i sa t i on , e n g a g e d in 
an a r m e d s t rugg le for i n d e p e n d e n c e . 

F r o m 1993 unt i l J u n e 1994 the appl ican t was forcibly t a k e n by L T T E 
m e m b e r s , t h r e e to four t i m e s each m o n t h for per iods of two or t h r e e 
days, to m e n d the i r rad io e q u i p m e n t . In J u n e 1994 L T T E m e m b e r s c a m e 
to the app l i can t ' s house to s ea rch for his cousin who h a d escaped from the 
o rgan i sa t ion . As they could not find h im, they t u r n e d the i r a t t e n t i o n to the 
app l i can t . T h e y i n t e r r o g a t e d h im bu t he was u n a b l e to tell t h e m of his 
cousin 's w h e r e a b o u t s . H e was t a k e n to an L T T E s e t t l e m e n t in Vasavi lan , 
w h e r e he was held p r i sone r for m o r e t h a n t h r e e m o n t h s . H e was m a d e to 
r e p a i r rad io e q u i p m e n t , dig b u n k e r s a n d cook; on one occasion he was 
b e a t e n w h e n he asked to go h o m e . 

In Apri l 1995 the app l ican t e scaped from the L T T E s e t t l e m e n t . H e left 
Ja f fna wi th his f a the r , a r r iv ing by t r a i n in C o l o m b o on 1 M a y 1995. O n 
5 M a y 1995 the app l i can t was a r r e s t e d by the Sri L a n k a n a r m y which 
ra ided the r e n t e d house w h e r e they were s taying. T h e y suspec t ed h im of 
be ing a n L T T E m e m b e r . W h e n his f a the r t r ied to i n t e r v e n e , he was 
forcibly r e s t r a i n e d by the soldiers . Fol lowing this inc iden t , his fa ther died 
of a h e a r t a t t a c k on 6 M a y 1995. 

After be ing b e a t e n by the soldiers a t the house , t he app l i can t was held 
in d e t e n t i o n unt i l 20 S e p t e m b e r 1995. H e was p h o t o g r a p h e d a n d his 
m e a s u r e m e n t s were t a k e n . H e was ques t i oned regu la r ly abou t his links 
wi th the L T T E and re fe r red to as be ing a "T ige r" . D u r i n g t h a t t ime , he 
was t o r t u r e d a n d i l l - t rea ted by the soldiers . H e was hit a b o u t t he h e a d by 
the soldiers , who also b a n g e d his head on the wall . H e was wh ipped wi th an 
e lectr ic cable and , on a t least one occasion, he was s t r u n g up by his feet 
wi th cha ins from a ba r in t he ceil ing. Whi le he was hang ing , t he soles of his 
feet a n d lower back w e r e b e a t e n wi th a n S-Lon p ipe (a p las t ic pipe filled 
wi th c e m e n t ) . Whi l e in d e t e n t i o n , t he app l i can t deve loped a skin disease 
which was d i agnosed as psor ias is r e su l t i ng from the overc rowding and 
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poor hygiene in the pr ison. T h e app l ican t was finally r e l eased from 
d e t e n t i o n w h e n his uncle paid a b r ibe . 

O n r e l ease , t he app l i can t w e n t to a skin clinic for t r e a t m e n t . T h i s was 
in a n a r e a cont ro l led by the E N D L F , a p r o - g o v e r n m e n t T a m i l g roup . H e 
was p icked u p twice by t h e E N D L F a n d t a k e n to t he i r c a m p for 
q u e s t i o n i n g abou t his involvement wi th t he L T T E , be ing held for one day 
a n d seven days respect ively. H e was b e a t e n on bo th occasions . 

Fol lowing the explosion of a n oil t a n k e r n e a r his h o m e , the app l i can t 
was a r r e s t e d on 23 O c t o b e r 1995. H e was t a k e n to the police s t a t i on 
w h e r e he was ques t i oned . H e was pul led by the hai r , cha ined to t he wall 
by t h e a r m s a n d b e a t e n wi th t r u n c h e o n s . A h e a t e d iron rod was p ressed 
aga ins t his a r m , which caused h im to lose consciousness . H e was t a k e n to a 
different room a n d q u e s t i o n e d by officers of the C r i m i n a l Inves t iga t ion 
D e p a r t m e n t who took t u r n s in q u e s t i o n i n g h im while two officers kicked 
and bea t h im . H e was r e l eased a r o u n d 25 J a n u a r y 1996 w h e n his uncle 
b r ibed a police officer. 

2. Asylum proceedings 

Shor t ly af ter his r e l ea se , t he app l i can t left Sri L a n k a . H e ar r ived in 
G e r m a n y on 10 F e b r u a r y 1996. H e c la imed asy lum on 13 F e b r u a r y . 

In its decis ion of 26 Apri l 1996 the F e d e r a l Office for the Recogn i t ion of 
Fore ign Refugees (" the F e d e r a l Office") did not m a k e any findings as to 
w h e t h e r t he app l i can t had been t o r t u r e d as a l leged, bu t cons ide red t h a t 
this was "not re levan t r e g a r d i n g the r ight of asy lum. T h e s e a r e excesses of 
isola ted execut ive o r g a n s a n d c a n n o t be i m p u t e d to the Sri L a n k a n S t a t e " . 
In t h a t r ega rd , new g o v e r n m e n t o rde r s had m a d e c lear t ha t such prac t ices 
w e r e not to be t o l e r a t ed . It was also found t h a t t h e r e was no g r o u n d for the 
app l i can t to fear pe r secu t ion as a consequence of his hav ing c la imed 
asy lum in G e r m a n y . 

T h e app l i can t ' s appea l was h e a r d on 21 Apri l 1997 by the Bava r i an 
A d m i n i s t r a t i v e C o u r t , R e g e n s b u r g , and re jec ted af ter a h e a r i n g . T h e 
A d m i n i s t r a t i v e C o u r t no ted t h a t t he act ions of the L T T E could not be 
a t t r i b u t e d to t he S t a t e a n d t h a t t he app l i can t would be sufficiently safe 
from poli t ical pe r secu t ion if he r e t u r n e d to t he sou th of Sri L a n k a . It 
r e fe r red to var ious m e a s u r e s a d o p t e d by the Sri L a n k a n g o v e r n m e n t , 
inc lud ing the ra t i f ica t ion of the U n i t e d N a t i o n s Conven t ion aga ins t 
T o r t u r e , which was m a d e d o m e s t i c law in N o v e m b e r 1994. Whi le it no ted 
t h a t t h e r e was a risk of l ong - t e rm d e t e n t i o n for pe r sons suspec ted of 
m e m b e r s h i p of the L T T E before t he i r e m i g r a t i o n , an a c t u a l t e r ro r i s t 
should not be g r a n t e d asy lum. Also, t h o u g h a risk of d e t e n t i o n a n d ill-
t r e a t m e n t by t h e secur i ty forces a n d a r m y exis ted in respec t of pe r sons 
suspec t ed of s u p p o r t i n g the L T T E , it conc luded t h a t t he Sri L a n k a n 
secur i ty forces a n d a r m y h a d no r e a s o n to suspect the appl ican t of 
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s u p p o r t i n g t e r ro r i s t act ivi t ies or L T T E mi l i t a ry act ivi t ies . Any a r r e s t s 
m a d e for the pu rpose of ex to r t i ng m o n e y did not disclose polit ical 
pe r secu t ion but were cases of excesses by individual officials. 
F u r t h e r m o r e it was of the opin ion t h a t t he e n t i r e p r e s e n t a t i o n of the 
app l i can t was a comple te ly fabr ica ted t issue of lies. H e was not credible 
having r e g a r d , inter alia, to t he lack of de ta i l as to his act ivi t ies as a 
s t u d e n t in C o l o m b o , the way in which he had left all his pe r sona l pape r s 
beh ind w h e n he e m i g r a t e d , a n d the fact t h a t t he l e t t e r which he p r e s e n t e d 
in cour t from his m o t h e r was con t a ined in an envelope on which the 
a d d r e s s was w r i t t e n by a n o t h e r pe r son . It fu r the r conc luded t h a t t h e r e 
was no obstacle to d e p o r t a t i o n u n d e r sect ion 53(4) of the Aliens Act, in 
conjunct ion wi th Ar t ic le 3 of t he E u r o p e a n Conven t i on on H u m a n 
Righ t s , as t h e p recond i t i on for th is was t h a t t h e r e was , i n d e p e n d e n t l y 
from poli t ical pe r s ecu t i on , an individual and ser ious d a n g e r of t r e a t m e n t 
which was d e g r a d i n g or c o n t r a r y to h u m a n r igh t s , de r iv ing from S ta t e 
o rgan i sa t i ons , or t h a t such t r e a t m e n t was a t t r i b u t e d to S t a t e 
o rgan i s a t i ons . 

T h e app l i can t did not apply for leave to a p p e a l aga ins t this decision. H e 
s t a t e d t h a t his lawyer advised h im not to appea l as t h e r e was clearly no 
prospect of success . 

O n 16 S e p t e m b e r 1997 the app l ican t left G e r m a n y a n d t rave l led to 
Italy. After one day in Italy, he t ravel led to t he U n i t e d K i n g d o m hidden 
on board a t r a i l e r ; he a r r ived on 19 S e p t e m b e r 1997 a n d was discovered by 
i m m i g r a t i o n officers. O n 20 S e p t e m b e r 1997 he c la imed asy lum. 

O n 15 J a n u a r y 1998 the U n i t e d K i n g d o m G o v e r n m e n t r e q u e s t e d tha t 
G e r m a n y accept responsibi l i ty for t he app l i can t ' s asy lum reques t 
p u r s u a n t to t he 1990 Dubl in Conven t ion . O n 26 J a n u a r y 1998 G e r m a n y 
ag reed . O n 28 J a n u a r y 1998 the Sec re t a ry of S t a t e issued a cer t i f icate 
u n d e r sec t ion 2 of t he Asylum and I m m i g r a t i o n Act 1996 a n d d i rec ted 
the app l i can t ' s r emova l to G e r m a n y . H e refused to e x a m i n e the 
subs t ance of t he app l i can t ' s a sy lum cla im. 

O n 10 F e b r u a r y 1998 the appl ican t appl ied for jud ic i a l review. O n 
19 M a r c h 1998 M r J u s t i c e Jowi t t refused leave. O n 17 Apri l 1998 the 
app l ican t was r e l eased from d e t e n t i o n . 

O n 28 Apri l 1998 the app l ican t appl ied to t he C o u r t of Appea l , 
c o m p l a i n i n g of t he a p p r o a c h of the G e r m a n a u t h o r i t i e s to t he s t a n d a r d 
of proof and app l ica t ion of the 1951 G e n e v a Conven t ion . H i s r enewed 
appl ica t ion was g r a n t e d by the C o u r t of A p p e a l which dec ided to 
d e t e r m i n e t he subs t an t ive appl ica t ion . In its j u d g m e n t given on 10 J u n e 
1998 the C o u r t of Appea l held t h a t the Sec re t a ry of S t a t e was en t i t l ed to 
conclude t h a t t he G e r m a n au tho r i t i e s did not adopt an a p p r o a c h which 
was ou t s ide t he r a n g e of r e sponses of a C o n t r a c t i n g S t a t e ac t ing in good 
fai th to i m p l e m e n t its ob l iga t ions u n d e r t he Conven t ion . It no ted t h a t 
ca re had to be t a k e n not to subject the a p p r o a c h a d o p t e d in o t h e r S ta t e s 
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to a n over - technica l compar i son . T h e h ighe r recogni t ion r a t e in G e r m a n y 
for Sri L a n k a n asy lum-seekers u n d o u b t e d l y s u p p o r t e d the Sec re t a ry of 
S t a t e ' s opinion. Since he h a d t a k e n r ea sonab l e s teps to inform h imse l f of 
t he posi t ion in G e r m a n y by o b t a i n i n g the opin ion of Professor Kay 
H a i l b r o n n e r , a d i s t i ngu i shed G e r m a n lawyer who had been legal counse l 
for t he federal g o v e r n m e n t in asy lum and i m m i g r a t i o n law a n d a j u d g e of 
an a d m i n i s t r a t i v e appea l cour t and D i r e c t o r of the C e n t r e for 
I n t e r n a t i o n a l and E u r o p e a n law on i m m i g r a t i o n a n d asy lum, no m o r e 
was r e q u i r e d of h im . 

O n 22 J u l y 1998 the app l i can t ' s app l ica t ion for leave to pe t i t ion t he 
H o u s e of Lords was refused. O n 6 A u g u s t 1998 the Sec re t a ry of S t a t e 
refused to exerc ise his d i scre t ion to g r a n t leave to r e m a i n in the 
app l i can t ' s favour on c o m p a s s i o n a t e g r o u n d s . O n 13 Augus t 1998 the 
app l ican t was aga in placed in d e t e n t i o n . 

O n 19 Augus t 1998 the Sec re t a ry of S t a t e in formed the app l ican t t h a t 
he was satisfied t h a t G e r m a n y was a safe th i rd count ry . H e n o t e d t h a t it 
was well e s t ab l i shed t h a t t he G e r m a n a u t h o r i t i e s were u n d e r a legal 
obl igat ion to look a t any n e w m a t e r i a l p laced before t h e m . O n 19 A u g u s t 
1998, r emova l d i rec t ions to G e r m a n y were issued. 

O n 22 S e p t e m b e r 1998 D r Michae l Pee l of t he Medica l F o u n d a t i o n for 
t he C a r e of t he Vic t ims of T o r t u r e , London , issued a medica l r epo r t in 
which he conc luded tha t : 

1. two 1-cm scars on the r ight side of t he h e a d were cons i s ten t wi th the 
app l i can t ' s accoun t of his h e a d be ing hit aga ins t t he wall; 

2. s ca r r ing of t he r ight e a r d r u m was cons i s t en t wi th the surgica l r epa i r 
of a t r a u m a t i c r u p t u r e of t he e a r d r u m ; 

3. psor ia t ic p l a q u e s on the u p p e r back conf i rmed the diagnosis of 
psoriasis ( t he condi t ion was not infect ious bu t was m a d e worse by s t r e s s ) ; 

4. a l inear 4-cm scar on t he r ight u p p e r a r m was cons i s ten t wi th t he 
app l i can t ' s account of be ing wh ipped wi th a n e lec t r ic cable ; 

5. two l inea r scars inside t he left f o r e a r m , 5 by 1 cm a n d 4 by 2 cm, 
w e r e cons i s ten t wi th his account of be ing b u r n e d by a h e a t e d m e t a l rod; 

6. an i r r e g u l a r scar on the back of t he left h a n d , 1 cm in d i a m e t e r , was 
cons i s ten t wi th his account of a c iga r e t t e be ing p res sed aga ins t his h a n d ; 

7. an i r r e g u l a r scar , 1 cm long, b e h i n d the r ight heel , was cons i s ten t 
wi th his accoun t of a cha in c u t t i n g in to his ank les w h e n he was suspended . 

Dr Peel conc luded t h a t t he de ta i l s given by the app l ican t of his 
d e t e n t i o n w e r e comple t e ly cons is ten t wi th t h e desc r ip t ions of Sri L a n k a n 
d e t e n t i o n c e n t r e s given to h im by o t h e r a sy lum-seeke r s , t h a t t he scars on 
his body were fully cons i s t en t wi th his s tory and t h a t he descr ibed some of 
t he psychological s y m p t o m s found in p e r s o n s w h o have been d e t a i n e d and 
b e a t e n . 

T h e app l ican t m a d e a second appl ica t ion for jud ic ia l review, s u b m i t t i n g 
t he above medica l evidence and cha l l eng ing the cer t i f ica t ion of G e r m a n y 
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as a safe th i rd c o u n t r y as , inter alia, G e r m a n y failed to recognise pe r sons as 
refugees w h e r e the pe r secu t i on e m a n a t e d from non-S ta t e a g e n t s . Leave 
was refused by M r J u s t i c e L a t h a m on 2 O c t o b e r 1998. C o u n s e l advised 
t h a t t h e r e were no g r o u n d s on which to appea l to t he C o u r t of Appea l . 
Remova l d i rec t ions w e r e set for 8 O c t o b e r 1998 and t h e n de fe r red . 

A fu r the r medical r epor t was p r e p a r e d by Dr Colin Livingston of the 
Medica l F o u n d a t i o n for t he C a r e of t he V ic t ims of T o r t u r e af ter two 
e x a m i n a t i o n s of t he app l i can t on 28 J u n e a n d 9 J u l y 1999. H e s t a t ed : 

" M y p r o f e s s i o n a l v iew is l h a t p a r t i c u l a r l y in r e g a r d to t h e n e c k , j a w a n d b u r n sca r s ... 

t h e r e is a s e r i o u s poss ib i l i t y a n d I w o u l d go b e y o n d t h a t [ to c o n c l u d e t h a t t h e r e is] v e r y 

l i t t l e d o u b t t h a t w h a t h a s b e e n o b s e r v e d a n d r e c o r d e d a b o v e r e s u l t s f rom phys i ca l 

i n j u r i e s in f l i c ted u p o n h i m d u r i n g p e r i o d s of d e t e n t i o n in t h e p a s t . ... T h o u g h t h e r e a r e 

s y m p t o m s of a phys i ca l n a t u r e w h i c h h a v e b e e n d e s c r i b e d w h i c h p e r s i s t , I f ind a l so t h a t 

t h e r e a r e p sy ch o log i ca l ill ef fects of h is p a s t ill t r e a t m e n t w h i c h a r e p r e s e n t a n d l ikely to 

r e m a i n for a l o n g p e r i o d in t h e f u t u r e ... t h e r e c a n be l i t t le d o u b t , if a n y d o u b t , t h a t [ the 

a p p l i c a n t ' s s c a r s ] h a v e b e e n c a u s e d in t h e w a y h e d e s c r i b e s . " 

O n 11 A u g u s t 1999, following the decis ion of 23 J u l y 1999 of t he C o u r t 
of Appea l in t he case of Adan, Subaskaran and Aitseguer (see "Re levan t law 
and p r a c t i c e " below), the app l i can t ' s r e p r e s e n t a t i v e s r e q u e s t e d t h a t t he 
Sec re t a ry of S t a t e r econs ide r his decis ion to issue a cer t i f icate u n d e r 
sect ion 2(2) of t he Asylum and I m m i g r a t i o n Act 1996 a u t h o r i s i n g the 
removal of t he app l i can t to G e r m a n y , a n d cons ider t he m e r i t s of his 
claim for asy lum. O n 12 Augus t 1999 the Sec re t a ry of S t a t e s t a t e d t h a t 
he was not wil l ing a t th is s t age to cons ider the m e r i t s of t he app l i can t ' s 
c la im as he was p u r s u i n g a n appea l to t he H o u s e of Lords in respec t of 
A d a n and Ai t segue r . H e also exp re s sed the view t h a t it would be 
p r e m a t u r e to do so as t he app l i can t ' s app l i ca t ion to t he C o u r t conce rned 
Conven t ion issues not cons ide red by the C o u r t of Appea l in the Adan, 
Subaskaran and Aitseguer case . 

T h e app l i can t has s u b m i t t e d m a t e r i a l f rom m e m b e r s of his family 
s u p p o r t i n g his account of events , for e x a m p l e , a s t a t e m e n t from his 
m o t h e r d a t e d 3 J u n e 1999, an affidavit from his m o t h e r da t ed 
1 A u g u s t 1999, a l e t t e r from his uncle d a t e d 24 May 1999 and a 
l e t t e r from his s i s te r d a t e d 3 J u n e 1999. H e has also provided the 
C o u r t wi th colour p h o t o g r a p h s showing var ious m a r k s on his head , 
legs, a r m a n d torso . 

B. R e l e v a n t law a n d p r a c t i c e 

1. Applicable international texts 

T h e U n i t e d K i n g d o m a n d G e r m a n y a r e p a r t i e s to t he 1951 Geneva 
Conven t i on R e l a t i n g to t he S t a t u s of Refugees . Ar t ic le 33 § 1 provides: 
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" N o C o n t r a c t i n g S t a t e sha l l e x p e l o r r e t u r n a r e f u g e e in a n y m a n n e r w h a t s o e v e r t o t h e 

f r o n t i e r s of t e r r i t o r i e s w h e r e his life o r f r e e d o m w o u l d be t h r e a t e n e d on a c c o u n t of h is 

r a c e , r e l i g i o n , n a t i o n a l i t y , m e m b e r s h i p of a p a r t i c u l a r soc ia l g r o u p o r po l i t i c a l o p i n i o n . " 

T h e Dub l in Conven t ion ( the Conven t i on d e t e r m i n i n g the S t a t e 
respons ib le for e x a m i n i n g appl ica t ions for asy lum lodged in one of t he 
m e m b e r S t a t e s of t he E u r o p e a n C o m m u n i t i e s , 15 J u n e 1990) provides for 
m e a s u r e s to e n s u r e t h a t app l i can t s for asy lum have the i r app l ica t ions 
e x a m i n e d by one of t he m e m b e r S t a t e s a n d t h a t app l i can t s for asy lum 
a re not r e fe r red successively from one m e m b e r S t a t e to a n o t h e r . 
Ar t ic les 4 to 8 set out t h e c r i t e r i a for d e t e r m i n i n g the single m e m b e r 
S t a t e responsib le for e x a m i n i n g an appl ica t ion for a sy lum. P u r s u a n t to 
Art ic le 7, t he responsibi l i ty for e x a m i n i n g an appl ica t ion for asy lum is 
i n c u m b e n t upon the m e m b e r S t a t e respons ib le for con t ro l l ing t he en t ry 
of t he al ien in to the t e r r i t o ry of t he m e m b e r S ta t e s . T h e U n i t e d 
K i n g d o m a n d G e r m a n y a r e bo th s igna to ry S t a t e s . 

2. United Kingdom immigration statutes and rules 

Sect ion 2 of t he Asylum and I m m i g r a t i o n Act 1996 provides : 

" (1 ) ... a p e r s o n w h o h a s m a d e a c l a i m for a s y l u m [ m a y b e ] r e m o v e d f rom t h e U n i t e d 

K i n g d o m if-

(a ) t h e S e c r e t a r y of S t a t e h a s c e r t i f i e d t h a t , in his o p i n i o n , t h e c o n d i t i o n s m e n t i o n e d 

in s u b s e c t i o n (2) b e l o w a r e fulf i l led; 

(2) T h e c o n d i t i o n s a r c -

(a ) t h a t t h e p e r s o n is not a n a t i o n a l o r c i t i z e n of t h e c o u n t r y o r t e r r i t o r y t o w h i c h he 

is t o be s e n t ; 

(b) t h a t h is life a n d l i b e r t y w o u l d no t be t h r e a t e n e d in t h a t c o u n t r y o r t e r r i t o r y by 

r e a s o n of his r a c e , r e l i g i o n , n a t i o n a l i t y , m e m b e r s h i p of a p a r t i c u l a r soc ia l g r o u p , or 

po l i t i ca l o p i n i o n ; a n d 

(c) t h a t t h e g o v e r n m e n t of t h a t c o u n t r y o r t e r r i t o r y w o u l d no t s e n d h i m t o a n o t h e r 

c o u n t r y o r t e r r i t o r y o t h e r w i s e t h a n in a c c o r d a n c e w i t h t h e [ G e n e v a ] C o n v e n t i o n . " 

P a r a g r a p h 345 of the I m m i g r a t i o n Rules s t a t e s : 

"If t h e S e c r e t a r y of S t a t e is s a t i s f i ed t h a t t h e r e is a safe c o u n t r y to w h i c h a n a s y l u m 

a p p l i c a n t c a n be s e n t , h i s a p p l i c a t i o n will n o r m a l l y b e r e f u s e d w i t h o u t s u b s t a n t i v e 

c o n s i d e r a t i o n of his c l a i m to r e f u g e e s t a t u s . A safe c o u n t r y is o n e in w h i c h t h e life o r 

f r e e d o m of t h e a s y l u m a p p l i c a n t w o u l d not be t h r e a t e n e d ( w i t h i n t h e m e a n i n g of 

A r t i c l e 33 of t h e [ G e n e v a ] C o n v e n t i o n ) a n d t h e g o v e r n m e n t of w h i c h w o u l d no t s e n d 

t h e a p p l i c a n t e l s e w h e r e c o n t r a r y t o t h e p r i n c i p l e s of t h e [ G e n e v a ] C o n v e n t i o n . . ." 

P a r a g r a p h 347 of the I m m i g r a t i o n Rules provides : 

" W h e n a n a s y l u m a p p l i c a n t h a s c o m e t o t h e U n i t e d K i n g d o m f rom a n o t h e r c o u n t r y 

w h i c h is p a r t y t o t h e [ G e n e v a ] C o n v e n t i o n ... a n d w h i c h h a s c o n s i d e r e d a n d r e j e c t e d a n 
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a p p l i c a t i o n lo r a s y l u m f rom h i m , h i s a p p l i c a t i o n for a s y l u m in t h e U n i t e d K i n g d o m m a y 

be r e f u s e d w i t h o u t s u b s t a n t i v e c o n s i d e r a t i o n of his c l a i m for r e f u g e e s t a t u s . H e m a y b e 

r e m o v e d t o t h a t c o u n t r y , o r a n y c o u n t r y m e e t i n g t h e c r i t e r i a of p a r a g r a p h 3 4 5 , a n d 

inv i t ed to r a i s e a n y n e w c i r c u m s t a n c e s w i t h t h e a u t h o r i t i e s of t h e c o u n t r y w h i c h 

o r i g i n a l l y c o n s i d e r e d his a p p l i c a t i o n . " 

T h e S e c r e t a r y of S t a t e has power to g r a n t excep t iona l leave to e n t e r or 
r e m a i n in cases which do not fall wi th in the Act or the Ru les . His policy is 
to g r a n t such leave: 

"... W h e r e t h e [ G e n e v a ] C o n v e n t i o n r e q u i r e m e n t s a r e not m e t in t h e i n d i v i d u a l case 

b u t r e t u r n t o t h e c o u n t r y of o r i g i n w o u l d r e s u l t in t h e a p p l i c a n t b e i n g s u b j e c t e d t o 

t o r t u r e o r o t h e r c r u e l , i n h u m a n o r d e g r a d i n g t r e a t m e n t , o r w h e r e t h e r e m o v a l w o u l d 

r e s u l t in a n u n j u s t i f i a b l e b r e a k - u p of fami ly life ... A p e r s o n s h o u l d n e v e r be d i squa l i f i ed 

f rom e x c e p t i o n a l l eave t o e n t e r o r r e m a i n if t h e r e a r e s u b s t a n t i a l r e a s o n s for b e l i e v i n g 

t h a t he o r s h e w o u l d be t o r t u r e d o r o t h e r w i s e s u b j e c t e d to i n h u m a n o r d e g r a d i n g 

t r e a t m e n t if t h e y w e r e to be r e t u r n e d t o t h e i r c o u n t r y of o r i g i n . " 

A refusal to g r a n t except iona l leave is subject to jud ic ia l review. T h e 
cour t s can rule t h a t the pa r t i cu l a r exerc ise of t he S e c r e t a r y of S ta t e ' s 
d i scre t ion is unlawful on the g r o u n d t h a t it was t a i n t e d wi th illegality, 
i r r a t iona l i ty or p rocedu ra l improp r i e ty . T h e cour t s could q u a s h a 
decis ion if it was es tab l i shed t h a t t h e r e was a ser ious risk of i n h u m a n 
t r e a t m e n t on the g r o u n d t h a t no r ea sonab le Sec re t a ry of S t a t e could 
t ake such a decis ion. 

3. United Kingdom case-law 

T h e d o m e s t i c c o u r t s ' a p p r o a c h u n d e r Sect ion 2 of t h e Asylum and 
I m m i g r a t i o n Act 1996 pr io r to J u l y 1999 was s u m m a r i s e d as follows: 

(i) T h e Sec re t a ry of S t a t e c a n n o t s imply rely upon the fact t h a t the 
th i rd coun t ry is a s igna tory to the G e n e v a Conven t ion : he m u s t be 
satisfied tha t in prac t ice it compl ies wi th its obl igat ions (Re Musisi [1987] 
Appea l C a s e s 514) . 

(ii) T h e issue is w h e t h e r t he th i rd c o u n t r y a d o p t s a n a p p r o a c h wi th in 
the r a n g e of r e sponses of a C o n t r a c t i n g S t a t e ac t ing in good faith to 
i m p l e m e n t its ob l iga t ions u n d e r t he G e n e v a C o n v e n t i o n (R. v. Secretary of 
State for the Home Department, ex parte Iyadurai [1998] I m m i g r a t i o n and 
Na t iona l i t y Law R e p o r t s 472) . 

(iii) T h e Sec re t a ry of S t a t e m u s t be satisfied t h a t t h e r e is no real risk 
tha t t he th i rd coun t ry would send the app l ican t e l sewhere in b r e a c h of t he 
G e n e v a Conven t i on (R. v. Secretary of State for the Home Department, ex parte 
Canbolat [1997] 1 Week ly Law R e p o r t s 1569). 

In its j u d g m e n t of 23 J u l y 1999 in t he case oi R. v. Secretary of State for 
the Home Department, ex parte Adan, Suhaskaran and Aitseguer, t he C o u r t of 
Appea l e x a m i n e d as a ques t ion of gene ra l i m p o r t a n c e w h e t h e r t h e 
Sec re t a ry of S t a t e was en t i t l ed to r e t u r n asy lum-seekers to F r a n c e a n d 
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G e r m a n y u n d e r sect ion 2(2)c of t he Asylum and I m m i g r a t i o n Act 1996, 
as be ing coun t r i e s which did not recognise as refugees those who feared 
p e r s e c u t i o n from non -S t a t e a g e n t s . A d a n was a c i t izen of Somal i a who 
had b e e n refused a sy lum in G e r m a n y pr ior to he r ar r iva l in the U n i t e d 
K i n g d o m ; S u b a s k a r a n was a Sri L a n k a n na t iona l who c la imed asy lum in 
t he U n i t e d K n g d o m on accoun t of his i l l - t r ea tmen t by bo th the L T T E 
a n d the Sri L a n k a n a r m y bu t whose c la ims h a d b e e n re jec ted by the 
G e r m a n a u t h o r i t i e s ; a n d A i t s e g u e r was a c i t izen of Alger ia whose 
asylum appl ica t ion had b e e n re jec ted by the F r e n c h au tho r i t i e s . T h e 
C o u r t of Appea l held tha t the G e n e v a C o n v e n t i o n e x t e n d e d p ro tec t ion 
to pe r sons who feared pe r secu t i on by non -S t a t e a g e n t s , w h e r e , for 
w h a t e v e r cause , t he S t a t e was unwil l ing or unab le to offer p ro tec t ion 
itself. As the G e r m a n a n d F r e n c h a u t h o r i t i e s subscr ibed to t he 
"accountab i l i ty t h e o r y " - m e a n i n g t h a t refugee s t a t u s was l imi ted to 
those who feared pe r secu t i on e m a n a t i n g from S t a t e or quas i -S ta t e 
a u t h o r i t i e s or p e r s e c u t i o n from n o n - S t a t e a g e n t s w h e r e it was shown 
tha t it was t o l e r a t ed or e n c o u r a g e d by the S t a t e , or a t least t h a t the 
S t a t e was unwil l ing to offer p ro tec t ion - the Sec re t a ry of S t a t e could 
not as a m a t t e r of law certify t h e c l a i m a n t s for r e t u r n to these 
coun t r i e s as safe th i rd coun t r i e s because t he se coun t r i e s did not give 
effect to t he Conven t ion ' s core va lues : 

"If a p a r t y t o t h e G e n e v a C o n v e n t i o n w e r e t o t a k e a p o s i t i o n w h i c h w a s at a v a r i a n c e 

w i t h t h e C o n v e n t i o n ' s t r u e i n t e r p r e t a t i o n , a n d ac t u p o n it, it cou ld not be r e g a r d e d a s a 

safe t h i r d c o u n t r y ; no t m e r e l y b e c a u s e t h e ' r e a l r i s k ' t e s t is n o t b r e a c h e d ( t h o u g h 

c e r t a i n l y it w o u l d b e ) b u t b e c a u s e in t h e p a r t i c u l a r c a s e t h e C o n v e n t i o n was not b e i n g 

a p p l i e d at a l l . " ( p a r a g r a p h 68) 

T h e Sec re t a ry of S t a t e has pe t i t i oned the H o u s e of Lords for leave to 
appea l aga ins t this decis ion as r e g a r d s A d a n a n d Ai t segue r , no s e p a r a t e 
pe t i t ion be ing p u r s u e d in r e spec t of S u b a s k a r a n due to t he s imi la r i ty of 
t he issues. 

4. German law concerning asylum-seekers and persons claiming protection 

T h e Fede ra l Office for t he Recogni t ion of Fore ign Refugees cons iders 
c la ims for asy lum a n d w h e t h e r t h e r e a r e obs tac les to the d e p o r t a t i o n of 
a l iens . Its decis ions to issue d e p o r t a t i o n o rde r s m a y be reviewed by the 
Fede ra l Admin i s t r a t i ve C o u r t . 

P u r s u a n t to Ar t ic le 16a § 1 of t he Basic Law, a p e r s o n p e r s e c u t e d on 
polit ical g r o u n d s has t he r ight of a sy lum. Pe r sons en t i t l ed to asy lum 
enjoy legal s t a t u s p u r s u a n t to t he G e n e v a Conven t i on r e l a t i ng to the 
S t a t u s of Refugees a n d a r e issued wi th a n un l imi t ed res idence p e r m i t 
(sect ion 68 of t he Asylum P r o c e d u r e Ac t ) . 

Sect ion 51 of the Aliens Act p roh ib i t s t he d e p o r t a t i o n of a l iens to a 
S t a t e w h e r e they would face poli t ical pe r secu t ion . Aliens g r a n t e d 
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p ro t ec t i on aga ins t d e p o r t a t i o n u n d e r th is provision enjoy legal s t a tu s 
u n d e r t he G e n e v a Conven t i on but a r e mere ly issued wi th l imi ted 
res idence for excep t iona l p u r p o s e s . 

Accord ing to t he c o n s t a n t case- law of the G e r m a n C o n s t i t u t i o n a l 
C o u r t , r ecogni t ion as a poli t ical refugee r e q u i r e s a risk of pe r secu t ion 
e m a n a t i n g from a S t a t e or quas i -S ta te - l ike au tho r i t y . P e r s e c u t i o n by 
pr iva te o rgan i sa t ions or pe r sons qualif ies only if it can be a t t r i b u t e d to 
the S t a t e in t h a t t he S t a t e suppo r t s or passively t o l e r a t e s t he pe r secu t ion 
by pr iva te g roups or except iona l ly if t he S t a t e does not provide a d e q u a t e 
p ro tec t ion d u e to its inabi l i ty to act as a consequence of ex i s t ing polit ical 
or social s t r u c t u r e s . Th i s does not cover s i tua t ions w h e r e a S t a t e has 
factually lost con t ro l of p a r t s of its t e r r i t o ry (Federa l C o n s t i t u t i o n a l 
C o u r t , decision of 2 J u l y 1980, vol. 54, p . 358) . 

I l l - t r e a t m e n t by a S t a t e officer cons ide red as a n i so la ted event in 
excess of his funct ions and p roh ib i t ed and sanc t ioned acco rd ing to t he 
r e g u l a r a d m i n i s t r a t i v e and pena l p rocedure s is not a t t r i b u t e d to t he 
S t a t e . T h e p rac t i ce of t o r t u r e by police or pr ison a u t h o r i t i e s , e i the r in 
the form of poli t ical pe r s ecu t i on or in t he con tex t of Art ic le 3 of t he 
Conven t ion , is a t t r i b u t a b l e to t he S t a t e . S t a t e complic i ty m a y be shown 
whe re t o r t u r e is p rac t i sed as pa r t of the police or mi l i t a ry s t r u c t u r e of a 
S t a t e . 

If an asy lum claim for p ro tec t ion aga ins t polit ical pe r secu t ion does not 
m e e t t he necessa ry r e q u i r e m e n t s u n d e r Art icle 16a § 1 of the Basic Law or 
sect ion 51(1) of t h e Aliens Act , t he F e d e r a l Office is obliged to e x a m i n e 
w h e t h e r an app l ican t would face a ser ious risk of t r e a t m e n t c o n t r a r y to 
Art ic le 3 of the C o n v e n t i o n if he were r e t u r n e d . Sect ion 53(4) of t he 
Aliens Act p roh ib i t s expuls ion in such c i r c u m s t a n c e s . 

In a decision of 15 April 1997 (vol. 104, p . 265) , t he G e r m a n Federa l 
A d m i n i s t r a t i v e C o u r t dec ided t h a t an app l i can t , in o r d e r to m e e t t he 
r e q u i r e m e n t s of sect ion 53(4) of the Aliens Act, m u s t show a ser ious risk 
of i n h u m a n or d e g r a d i n g t r e a t m e n t or p u n i s h m e n t by a S t a t e o r a S t a t e ­
like au tho r i t y . It t he re fo re dec l ined to follow the i n t e r p r e t a t i o n of Art icle 3 
of t he C o n v e n t i o n a d o p t e d by the E u r o p e a n C o u r t of H u m a n Rights in 
A h m e d v. A u s t r i a ( j u d g m e n t of 17 D e c e m b e r 1996, Reports of Judgments 
and Decisions 1996-VI). 

If t he p recond i t ions for t he app l ica t ion of sect ion 53(4) a r e not me t , 
p ro t ec t ion m a y be g r a n t e d u n d e r sect ion 53(6) of the Al iens Act , which 
g r a n t s a d i scre t ion to the a u t h o r i t i e s to suspend d e p o r t a t i o n in case of a 
subs t an t i a l d a n g e r to t he life, pe r sona l in tegr i ty or l iber ty of an al ien. This 
appl ies to conc re t e individual d a n g e r r e su l t i ng from e i t h e r S t a t e or 
p r iva te ac t ion . It does not r e q u i r e an in t en t iona l act , i n t e rven t ion or 
S t a t e m e a s u r e and covers risk to life r e su l t i ng from adverse living 
condi t ions , lack of necessa ry medica l t r e a t m e n t , e tc . (Federa l 
A d m i n i s t r a t i v e C o u r t , decis ion of 9 S e p t e m b e r 1997, InfAusIR 1998, 
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p. 125). Th i s provision has a lso been appl ied to civil war or w a r s i tua t ions 
w h e r e the t h r e a t der ived from a non-S ta t e source (Admin i s t r a t i ve Appea l 
C o u r t of B a d e n - W ü r t t e m b e r g , decis ion of 11 May 1999, 6S 514/99) . 
P e r s o n s afforded p ro tec t ion u n d e r this provision a r e g r a n t e d t e m p o r a r y 
pe rmiss ion to r e m a i n for per iods of t h r e e m o n t h s , r enewab le by the 
au tho r i t i e s . 

In t h e first six m o n t h s of 1999, sect ion 53(6) was appl ied to twenty-
four Sri L a n k a n na t iona l s in respec t of se r ious individual r isks of 
i l l - t r ea tmen t which could not be a t t r i b u t e d to t he Sri L a n k a n S t a t e . 
Th i s inc luded the case of a T a m i l whose scars p laced h im a real 
clanger of be ing a p p r e h e n d e d by the secur i ty forces and s u b m i t t e d to 
r e n e w e d t o r t u r e as a person suspec t ed of L T T E involvement 
( D r e s d e n A d m i n i s t r a t i v e C o u r t , decis ion of 16 N o v e m b e r 1998, 5 K 
30493/96) . 

Unsuccessful app l i can t s a r e en t i t l ed to have the i r case r e - e x a m i n e d 
in a new asy lum p r o c e d u r e (follow-up app l ica t ion , sect ion 71 of t he 
Asylum P r o c e d u r e Act) subject to sect ion 51(1) to (3) of t he 
A d m i n i s t r a t i v e P r o c e d u r e Act . Th i s only appl ies w h e r e t h e fac tual or 
legal s i tua t ion has c h a n g e d in favour of the app l i can t , w h e r e t h e r e is 
n e w evidence or t h e r e a re r ea sons to r e s u m e p roceed ings ana logous to 
those re levant to sect ion 580 of t he C o d e of Civil P r o c e d u r e (false 
evidence , fresh wi tnesses , e tc . ) . In add i t ion , the app l i can t m u s t show 
t h a t such new facts or ev idence , which have to be s u b m i t t e d wi th in a 
t h r e e - m o n t h t ime- l imi t , a r e likely to resu l t in a favourable o u t c o m e 
and tha t he / she was u n a b l e to del iver such facts or evidence in t he 
previous asylum p r o c e d u r e . 

However , even w h e r e t he se condi t ions a r e not m e t , t h e c o m p e t e n t 
a u t h o r i t i e s would be obl iged to e x a m i n e w h e t h e r t he app l i can t , if 
r emoved , would face a se r ious individual risk to life a n d pe r sona l 
in tegr i ty , in p a r t i c u l a r a grave d a n g e r wi th in t he m e a n i n g of t he Fede ra l 
A d m i n i s t r a t i v e C o u r t ' s j u r i s p r u d e n c e r e l a t i n g to sect ion 53(6) (see, for 
e x a m p l e , t he decis ions of 7 S e p t e m b e r 1999, 1 C 6.99). 

A n app l ican t filing a follow-up appl ica t ion or c l a iming p ro tec t ion 
u n d e r sect ion 53 c a n n o t be r emoved i m m e d i a t e l y upon r e t u r n to 
G e r m a n y on the basis of t he prev ious re ject ion of a n asy lum cla im a n d 
d e p o r t a t i o n o rde r . If the app l i can t does not m e e t t he r e q u i r e m e n t s for a 
r e s u m p t i o n of t he p r o c e d u r e or a r e - e x a m i n a t i o n of his case , t he 
a u t h o r i t i e s have to issue a new d e p o r t a t i o n o rde r , which m a y be 
subject to jud ic ia l review. On ly w h e r e an un founded appl ica t ion ensued 
wi th in two yea r s would t he or ig ina l d e p o r t a t i o n o rde r r e m a i n in force. 
An app l ican t has a week to file a c o m p l a i n t aga ins t the d e p o r t a t i o n wi th 
t he A d m i n i s t r a t i v e C o u r t . D e p o r t a t i o n canno t t ake place p e n d i n g the 
cour t ' s decision. T h e app l ican t m a y ask t he cour t to g r a n t suspens ive 
effect to t he appea l . 
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5. Relevant reports 

In the p a r t of the A m n e s t y I n t e r n a t i o n a l r epo r t for 1998 concern ing 
Sri L a n k a , it was r e p o r t e d tha t "no m e m b e r of the secur i ty forces has 
b e e n b r o u g h t to j u s t i c e for c o m m i t t i n g t o r t u r e " . In J u n e 1999 A m n e s t y 
I n t e r n a t i o n a l publ i shed a r epor t en t i t l ed "Sri Lanka . T o r t u r e in 
cus tody" . T h a t r epo r t no ted : 

" [ T j o r t u r c ... c o n t i n u e s t o b e r e p o r t e d a l m o s t ( if n o t ) d a i l y in t h e c o n t e x t of the 

o n g o i n g confl ic t b e t w e e n t h e s e c u r i t y forces a n d t h e L i b e r a t i o n T i g e r s o f T a m i l E e l a m 

( L T T E ) l i g h t i n g for a n i n d e p e n d e n t S l a t e , l ' . e lam, in t h e n o r t h a n d eas t of t h e c o u n t r y ... 

T h e p a t t e r n o f a r r e s t , d e t e n t i o n a n d t o r t u r e in C o l o m b o is c lose ly l i n k e d t o t he 

o c c u r r e n c e of L I T E a t t a c k s in t h e c i ty , t h e d i s c o v e r y of m a t e r i a l s for s u c h a t t a c k s o r 

a n y m a j o r p u b l i c e v e n t s in C o l o m b o s u c h a s I n d e p e n d e n c e D a y . H i g h n u m b e r s o f 

a r r e s t s a r e r e p o r t e d a f t e r e x p l o s i o n s , a s s a s s i n a t i o n s a n d a r m - f i n d s . " 

A repor t by t he Medica l F o u n d a t i o n for t he C a r e of the Vic t ims of 
T o r t u r e en t i t l ed "No Safe H a v e n : N i g e r i a n , K e n y a n and Sri L a n k a n 
T o r t u r e Vic t ims in t h e U n i t e d K i n g d o m " , d a t e d O c t o b e r 1997, s t a t e d : 

" A l t h o u g h t h e g o v e r n m e n t e l e c t e d in 1991 h a s e s t a b l i s h e d lega l a n d s t a t u t o r y 

f r a m e w o r k s w i t h t h e e x p r e s s e d i n t e n t to c o n t r o l h u m a n r i g h t s a b u s e s by s e c u r i t y 

fo rces , t h e s e h a v e no t b e e n v e r y succes s fu l in c u r b i n g h u m a n r i g h t s v i o l a t i o n s by a r m y 

or po l i ce , o r in b r i n g i n g p e r p e t r a t o r s to j u s t i c e . T a m i l s , e s p e c i a l l y y o u n g m e n , a r e 

f r e q u e n t l y d e t a i n e d by s e c u r i t y fo rces in s e a r c h of T i g e r s u p p o r t e r s ... m a n y ... a r e 

d e t a i n e d , s o m e t i m e s for l ong p e r i o d s , a n d i l l - t r e a t e d o r t o r t u r e d ... 

W h e n t h e s e c u r i t y fo rces d e t a i n s o m e o n e w i t h s c a r r i n g , t h e y a s s u m e t h e p e r s o n to b e 

a L I T E m e m b e r a n d t r e a t t h e m e x t r e m e l y b r u t a l l y ..." 

T h e repor t of t he U n i t e d Na t ions Special R a p p o r t e u r on extra- judicia l 
and s u m m a r y execu t ions , d a t e d 12 M a r c h 1998, s t a t e d in respec t of his 
visit to Sri L a n k a : 

" H u m a n r i g h t s v i o l a t i o n s a r e m o s t f r e q u e n t in t h e c o n t e x t of o p e r a t i o n s c a r r i e d o u t 

by t h e s e c u r i t y forces a g a i n s t t h e a r m e d i n s u r g e n c y ... t h e v i o l a t i o n s h a v e b e e n s o 

n u m e r o u s , f r e q u e n t a n d s e r i o u s o v e r t h e y e a r s t h a t t h e y c o u l d not be d e a l t w i t h as if 

t h e y w e r e j u s t i s o l a t e d o r i n d i v i d u a l c a s e s o f m i s b e h a v i o u r by m i d d l e a n d l o w e r - r a n k 

off icers , w i t h o u t a t t a c h i n g a n y po l i t i ca l r e s p o n s i b i l i t y t o t h e c iv i l ian a n d m i l i t a r y 

h i e r a r c h y . " 

T h e U S D e p a r t m e n t of S t a t e "Sri L a n k a C o u n t r y R e p o r t on H u m a n 
Righ t s P rac t i ces for 1998", d a t e d 26 F e b r u a r y 1999, s t a t ed : 

" T o r t u r e r e m a i n e d a s e r i o u s p r o b l e m , a n d p r i s o n c o n d i t i o n s r e m a i n e d poo r . 

A r b i t r a r y a r r e s t s [ a n d d e t e n t i o n s ] c o n t i n u e d , o f t e n a c c o m p a n i e d by f a i l u r e of t h e 

s e c u r i t y forces to c o m p l y w i t h s o m e of t h e p r o t e c t i v e p r o v i s i o n s of t h e E m e r g e n c y 

R e g u l a t i o n s . I m p u n i t y for t h o s e r e s p o n s i b l e for h u m a n r i g h t s a b u s e s r e m a i n e d a 

s e r i o u s p r o b l e m . N o a r r e s t s w e r e m a d e in c o n n e c t i o n w i t h t h e d i s a p p e a r a n c e a n d 

p r e s u m e d k i l l i ng of a t leas t 3 5 0 L T T E s u s p e c t s in J a f f n a in 1996 a n d 1997 . " 
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C O M P L A I N T S 

T h e appl icant compla ined t h a t the U n i t e d K i n g d o m ' s conduc t in 
o r d e r i n g his r emova l to G e r m a n y , from w h e r e he would be s u m m a r i l y 
r e m o v e d to Sri L a n k a , v iola ted Ar t ic les 2, 3 , 8 a n d 13 of the Conven t ion . 

T h e appl ican t s u b m i t t e d in p a r t i c u l a r t h a t t h e r e w e r e s u b s t a n t i a l 
g r o u n d s for bel ieving t h a t , if he r e t u r n e d to Sri L a n k a , t h e r e would be a 
rea l risk of facing t r e a t m e n t c o n t r a r y to Art ic le 3 of the C o n v e n t i o n at t he 
h a n d s of t h e secur i ty forces, t he L T T E a n d the p r o - g o v e r n m e n t T a m i l 
mi l i t an t o rgan i sa t i ons . H e s u b m i t t e d t h a t the G e r m a n a u t h o r i t i e s only 
t r e a t e d as re levan t acts of t he S t a t e a n d tha t they did not cons ider 
excesses by individual S t a t e officials as S t a t e ac t s . T h i s a p p r o a c h was 
c o n t r a r y to t he j u r i s p r u d e n c e of the C o m m i s s i o n and C o u r t on Art ic le 3. 
H e s u b m i t t e d t h a t t he G e r m a n a u t h o r i t i e s would not r econs ide r his 
asy lum appl ica t ion if he w e r e r e t u r n e d to G e r m a n y since he h a d n o 
re levan t new evidence for the i r pu rposes . T h e medica l ev idence , 
cons ide red by the U n i t e d K i n g d o m a u t h o r i t i e s , would not be r e g a r d e d as 
re levant since it had r e g a r d to risks from sources not perce ived by the 
G e r m a n a u t h o r i t i e s as a t t r i b u t a b l e to the S t a t e , such as the L T T E or 
rogue S t a t e officers ac t ing ou t s ide t he law. H e s u b m i t t e d t h a t t he Dubl in 
C o n v e n t i o n , which was a imed at p r e v e n t i n g mul t ip le asy lum app l ica t ions 
u n d e r t he G e n e v a Conven t i on r e l a t i n g to t he S t a t u s of Refugees , had no 
re levance w h e r e t he app l i can t ' s compla in t was based on Art ic le 3 of t h e 
Conven t ion . 

As r e g a r d s Art ic le 13 of t he C o n v e n t i o n , he s u b m i t t e d t h a t jud ic ia l 
review was not an effective r e m e d y s ince, in t he con tex t of a r e t u r n to an 
a l legedly safe th i rd c o u n t r y u n d e r t he Dubl in C o n v e n t i o n , the U n i t e d 
K i n g d o m cour t s did not subject asy lum app l ica t ions to " t he most anx ious 
sc ru t iny" . 

T H E LAW 

T h e appl ican t compla ined t h a t t he U n i t e d K n g d o m ' s conduc t in 
o r d e r i n g his r emova l to G e r m a n y , from w h e r e he m i g h t be sent to 
Sri L a n k a , v io la ted Ar t ic les 2, 3 , 8 and 13 of the Conven t ion . 

A. C o n c e r n i n g A r t i c l e 3 o f t h e C o n v e n t i o n 

T h e app l ican t c o m p l a i n e d t h a t his expuls ion to G e r m a n y by the U n i t e d 
K n g d o m would be in b reach of Art ic le 3 of t he Conven t ion , which provides 
t h a t : 

" N o o n e s h a l l b e s u b j e c t e d t o t o r t u r e o r t o i n h u m a n o r d e g r a d i n g t r e a t m e n t o r 
p u n i s h m e n t . " 
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/. Submissions before the Court 

(a) The United Kingdom Government 

T h e U n i t e d K i n g d o m G o v e r n m e n t s u b m i t t e d tha t the subs t ance of the 
app l i can t ' s a sy lum c la im should be assessed in G e r m a n y , w h e r e his 
a l lega t ions t h a t he r i sked i l l - t r e a tmen t if r e t u r n e d to Sri L a n k a would be 
assessed by the c o m p e t e n t a u t h o r i t i e s in acco rdance wi th the i r obl iga t ions 
u n d e r t h e 1951 G e n e v a C o n v e n t i o n a n d Art ic le 3 of t he C o n v e n t i o n . I n 
these c i r c u m s t a n c e s , they did not m a k e any submiss ions as to t he m e r i t s 
of t he app l i can t ' s asy lum c la im, a l t h o u g h they did not accept t ha t his 
s t a t e m e n t of facts was t r u e . 

T h e y s u b m i t t e d t h a t t h e r e was no real risk t h a t t he app l i can t would 
suffer t r e a t m e n t c o n t r a r y to Art ic le 3 if he were to be r e m o v e d to 
G e r m a n y . T h e y po in ted out t h a t t he subs t ance of his asy lum cla im had 
a l r eady b e e n assessed by the G e r m a n a u t h o r i t i e s , inc lud ing the Bavar i an 
A d m i n i s t r a t i v e C o u r t , which, a f ter h e a r i n g oral evidence from the 
app l i can t , had conc luded t h a t his c la im was "a comple t e ly fabr ica ted 
t issue of l ies" . It would also be open to t he app l i can t to submi t fu r the r 
medica l evidence or o t h e r evidence to the G e r m a n a u t h o r i t i e s in suppor t 
of his c la im. T h e y re jec ted the app l i can t ' s a r g u m e n t s t h a t G e r m a n law 
does not provide p rope r p ro tec t ion aga ins t r emova l , po in t ing out t h a t , 
even if t h e a u t h o r i t i e s app l ied a di f ferent a p p r o a c h to r isks c a u s e d by 
non -S t a t e a g e n t s or t he ac t ions of rogue officers, t he appl ican t would be 
en t i t l ed to r e m a i n in G e r m a n y u n d e r sect ion 53(6) of the Aliens Act if he 
could show a ser ious risk of t o r t u r e or i n h u m a n t r e a t m e n t in Sri Lanka 
from w h a t e v e r source . T h e y re fe r red to t he large n u m b e r of individuals 
g r a n t e d p r o t e c t i o n u n d e r th i s provision a n d to t h e lack of any compla in t s 
before t he C o u r t as to the a l leged g a p in p ro tec t ion in G e r m a n law. 

T h e G o v e r n m e n t fur ther a rgued tha t this C o u r t should be slow to find that 
the removal of a person from one Con t r ac t i ng Sta te to a n o t h e r would infringe 
Article 3 of the Convent ion , as in this case the appl icant would be protec ted by 
the rule of law in G e r m a n y and would have recourse , if any problems arose, to 
this Cour t , including the possibility of applying for a Rule 39 indication to 
suspend his depor ta t ion . It would be wrong in principle for the Uni ted 
K n g d o m to have to t ake on a policing function of assessing w h e t h e r ano the r 
C o n t r a c t i n g S ta te such as G e r m a n y was complying with the Convent ion. It 
would also u n d e r m i n e the effective working of the Dublin Convent ion , which 
was brought into opera t ion to allocate in a fair and efficient m a n n e r Sta te 
responsibili ty within Europe for consider ing asylum claims. 

(b) The applicant 

T h e app l i can t s u b m i t t e d tha t he would be at real risk of t o r t u r e and ill-
t r e a t m e n t if he were r e t u r n e d to Sri L a n k a , re lying on the medica l 
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evidence conce rn ing his injur ies and the r e p o r t s as to t he w i d e s p r e a d and 
pervasive use of t o r t u r e in Sri L a n k a by the T a m i l T i g e r s and the secur i ty 
forces. Bo th the U n i t e d K i n g d o m and G e r m a n sys tems h a d failed to offer 
h im the r equ i s i t e p ro tec t ion aga ins t r emova l . T h e G e r m a n a u t h o r i t i e s 
had re jec ted his a sy lum cla im in a profoundly flawed p r o c e d u r e which 
had not t a k e n in to account his injuries . In its decis ion of 21 Apri l 1997 
t h e Bava r i an A d m i n i s t r a t i v e C o u r t h a d t a k e n a wholly u n r e a s o n a b l e 
a p p r o a c h to his ev idence . For e x a m p l e , as r e g a r d s t he r e p r o a c h t h a t he 
had not given any de ta i l s abou t the c o m p u t e r course he had hoped to 
a t t e n d in C o l o m b o , th is could be exp la ined by the fact t h a t he had been 
unab le to r eg i s t e r on the course d u e to the difficulties he had e n c o u n t e r e d 
wi th the police wi th in five days of his arr ival in t h a t city. Nor was t h e r e 
a n y t h i n g incredib le abou t t he fact t ha t he had left his pe r sona l 
d o c u m e n t s beh ind in Sri Lanka . H e could not use t h e m to leave the 
c o u n t r y as he had had to ob ta in a false passpor t in a different n a m e . As 
r e g a r d s t h e a l legedly suspic ious n a t u r e of t h e l e t t e r which he h a d 
p r e s e n t e d from his m o t h e r , he had provided the C o u r t wi th an affidavit 
from his m o t h e r d a t e d 1 Augus t 1999 which exp la ined t h a t she could not 
wr i t e r o m a n script and t h a t she did not wr i t e t he a d d r e s s on the envelope . 

T h e appl ican t a r g u e d tha t if the U n i t e d K i n g d o m a u t h o r i t i e s w e r e to 
r e t u r n h im to G e r m a n y , he would be u n a b l e to ob t a in any r e h e a r i n g of his 
c la ims d u e to the s tr ict p rocedu ra l s t a n d a r d s , which exclude cons ide ra t ion 
of evidence which had previously been avai lable bu t not s u b m i t t e d to the 
cour t s . H e po in ted to t h e fact t h a t t he a u t h o r i t i e s would not t ake in to 
account t he non -S t a t e agen t source of any risk in dec id ing his c la ims of 
poli t ical pe r secu t ion or c o m p l a i n t s of Art ic le 3 i l l - t r e a t m e n t , in d i s r ega rd 
of the p rope r i n t e r p r e t a t i o n of those provis ions. H e also c l a imed t h a t t he 
s t a n d a r d of proof appl ied by the a u t h o r i t i e s was impossibly high and 
b a r r e d m e r i t o r i o u s c la ims . 

T h e appl ican t re jec ted the asse r t ion tha t th is posi t ion was r e m e d i e d by 
t h e sect ion 53(6) provision. H e s u b m i t t e d t h a t this was a n en t i re ly 
d i sc re t iona ry a n d t e m p o r a r y m e a s u r e and t h a t t h e r e were no known 
cases of failed a sy lum-seeke r s be ing afforded p ro t ec t i on u n d e r this 
provision. In t he se c i r c u m s t a n c e s , t he U n i t e d K i n g d o m G o v e r n m e n t 
could not escape the i r obl iga t ions u n d e r Ar t ic le 3 by relying on 
G e r m a n y ' s s t a t u s as a C o n t r a c t i n g S t a t e a n d the theore t i ca l possibili ty 
t h a t t he appl ican t could apply to t he C o u r t from G e r m a n y to p reven t a 
r e a l risk of r e m o v a l from G e r m a n y to Sri L a n k a . 

(c) The German Government 

T h e G e r m a n G o v e r n m e n t , which m a d e w r i t t e n a n d ora l submiss ions a t 
t he r e q u e s t of t he C o u r t , s u b m i t t e d t h a t G e r m a n law and prac t ice fully 
compl ied wi th the Conven t ion . T h e y e m p h a s i s e d t h a t , while t he Fede ra l 



T.I. v . THE UNITED KINGDOM DECISION 

Admin i s t r a t i ve C o u r t h a d i n t e r p r e t e d Art ic le 3 s o m e w h a t different ly from 
this C o u r t , this had not r e su l t ed in any "p ro tec t ion gap" , as r isks to life 
and persona l in t eg r i ty were covered u n d e r sect ion 53(6) . It was not , in 
the i r view, an acc iden t t h a t no case of a violat ion of Art ic le 3 of the 
Conven t i on had been found by the C o u r t involving a p roposa l by G e r m a n 
a u t h o r i t i e s to depor t a re jec ted asy lum-seeker . T h e app l ican t would 
u n d o u b t e d l y be allowed to p r e s e n t new evidence to t he a u t h o r i t i e s in 
G e r m a n y which was likely to p roduce a m o r e favourable o u t c o m e . T h e 
a u t h o r i t i e s would also be obliged to g r a n t p ro tec t ion r ega rd le s s of t i m e -
l imi ts . Even t h o u g h sect ion 53(6) was f r amed in d i sc re t iona ry t e r m s , the 
case- law of the G e r m a n cou r t s m a d e it c lear t h a t an appl ican t would be 
en t i t l ed to p ro tec t ion if he was facing grave d a n g e r involving ser ious risk 
to life and persona l in tegr i ty . T h e app l ican t could only be d e p o r t e d on the 
basis of a new d e p o r t a t i o n o r d e r in respec t of which he could a p p e a l to the 
Admin i s t r a t i ve C o u r t , wi th t he o p p o r t u n i t y of lodging a r e q u e s t for 
i n t e r i m jud ic ia l p ro tec t ion wi th in one week. T h e o r d e r could not be 
enforced unt i l t h a t r e q u e s t was dec ided by a cour t . If the app l i can t was 
not satisfied wi th t he review by the cour t s , he could file a compla in t wi th 
this C o u r t . In t h a t con tex t , t h e G e r m a n a u t h o r i t i e s would scrupulous ly 
comply wi th any r e q u e s t by th is C o u r t u n d e r Rule 39 of its Rules of 
P r o c e d u r e to suspend the execu t ion of a d e p o r t a t i o n o rde r . 

(d) The United Nations High Commissioner for Refugees 

In he r w r i t t e n submiss ions , lodged a t t he invi ta t ion of t he C o u r t , the 
U n i t e d Na t ions H i g h C o m m i s s i o n e r for Refugees s t a t e d t h a t , in 
pr inc ip le , t he Dubl in C o n v e n t i o n was we lcomed as a positive 
d e v e l o p m e n t e n s u r i n g t h a t a t least one coun t ry would u n d e r t a k e 
responsibi l i ty for d e t e r m i n i n g a n asy lum claim and t h u s p reven t 
" shu t t l ecock ing" . However , t he effective app l ica t ion of t he Dubl in 
C o n v e n t i o n was seriously h a m p e r e d by d ive rg ing i n t e r p r e t a t i o n s by 
S t a t e s of the 1951 G e n e v a C o n v e n t i o n , in p a r t i c u l a r conce rn ing the issue 
of the source of the pe r secu t ion . Th i s posed the p rac t ica l p r o b l e m tha t a 
refugee whose app l ica t ion h a d b e e n re jec ted by a S t a t e wi th a res t r ic t ive 
i n t e r p r e t a t i o n would no longer effectively be able to c la im asylum in a 
S t a t e which m i g h t o the rwise have g r a n t e d it accord ing to t h e genera l ly 
accep ted i n t e r p r e t a t i o n . N o r m a l l y a pe r son whose asy lum cla im had 
a l r eady been re jec ted in t he "safe th i rd c o u n t r y " would be u n a b l e to 
ob ta in an effective legal r e m e d y w h e n r e t u r n e d t h e r e . Ind i rec t r emova l 
in those c i r c u m s t a n c e s could viola te the non-refoulement p r inc ip le . No 
a sy lum-seeke r should the re fo re be sent to a th i rd coun t ry wi thout a 
re l iable a s s e s s m e n t in his case of the avai lable g u a r a n t e e s , for e x a m p l e , 
t h a t t he p e r s o n would be r e a d m i t t e d , t h a t he would enjoy effective 
p ro tec t ion aga ins t refoulement, t h a t he would have the possibil i ty to seek 



456 T.I. v . THE UNITED KINGDOM DECISION 

and enjoy asylum a n d t h a t he would be t r e a t e d in acco rdance wi th 
accep ted i n t e r n a t i o n a l s t a n d a r d s . 

2. The Court's assessment 

(a) The responsibil ity of the United Kingdom 

T h e C o u r t r e i t e r a t e s in t he first place t h a t C o n t r a c t i n g S t a t e s have t he 
r ight , as a m a t t e r of wel l -es tab l i shed i n t e r n a t i o n a l law a n d subject to t he i r 
t r e a t y obl igat ions inc luding the Conven t ion , to con t ro l t he en t ry , 
r es idence a n d expuls ion of a l iens . It also no tes t h a t the r ight to polit ical 
asy lum is not c o n t a i n e d in e i t h e r the Conven t i on or i ts Protocols (see t he 
Vi lvara jah a n d O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t of 30 O c t o b e r 
1991, Ser ies A no. 215, p . 34, § 102). It is, however , wel l -es tab l i shed in its 
case- law t h a t t he f u n d a m e n t a l l y i m p o r t a n t p roh ib i t ion aga ins t t o r t u r e 
a n d i n h u m a n and d e g r a d i n g t r e a t m e n t u n d e r Ar t ic le 3, r e ad in 
conjunct ion wi th Ar t ic le 1 of t he Conven t i on to " secure to everyone 
wi th in the i r jur isdic t ion t he r igh ts and f reedoms def ined in [ the] 
Conven t ion" , imposes a n obl iga t ion on C o n t r a c t i n g S t a t e s not to expe l a 
pe r son to a coun t ry w h e r e s u b s t a n t i a l g rounds have been shown for 
bel ieving t h a t he would face a rea l risk of be ing subjec ted to t r e a t m e n t 
con t r a ry to Ar t ic le 3 (see, a m o n g o t h e r a u t h o r i t i e s , t he A h m e d v. Aus t r i a 
j u d g m e n t of 17 D e c e m b e r 1996, Reports 1996-VT, pp . 2206-07, §§ 39-40). 

T h e C o u r t ' s case- law fu r the r ind ica tes t h a t the ex is tence of this 
obl igat ion is not d e p e n d e n t on w h e t h e r t he source of t he risk of t he 
t r e a t m e n t s t e m s from factors which involve the responsibi l i ty , d i rec t or 
indi rec t , of the a u t h o r i t i e s of t he receiving count ry . H a v i n g r e g a r d to the 
abso lu te c h a r a c t e r of the r ight g u a r a n t e e d , Art ic le 3 m a y e x t e n d to 
s i tua t ions w h e r e the d a n g e r e m a n a t e s from persons or g roups of pe r sons 
w h o a re not publ ic officials, or from the consequences to h e a l t h of the 
effects of se r ious il lness (see the H.L.R. v. F r a n c e j u d g m e n t of 29 Apri l 
1997, Reports 1997-III, p . 758, § 40, and the D. v. t he U n i t e d K i n g d o m 

j u d g m e n t of 2 M a y 1997, Reports 1997-III, p . 792, § 49) . In any such 
con tex t s , the C o u r t m u s t subject all t he c i r c u m s t a n c e s s u r r o u n d i n g the 
case to a r igorous scrut iny . 

In t he p r e s e n t case , the app l i can t is t h r e a t e n e d wi th r emova l to 
G e r m a n y , w h e r e a d e p o r t a t i o n o r d e r was previously issued to r e m o v e 
h im to Sri L a n k a . It is accep ted by all pa r t i e s tha t the app l i can t is no t , as 
such, t h r e a t e n e d wi th any t r e a t m e n t con t r a ry to Art ic le 3 in G e r m a n y . His 
r emova l to G e r m a n y is, however , one link in a possible cha in of even t s 
which m i g h t resul t in his r e t u r n to Sri L a n k a w h e r e it is a l leged t h a t he 
would face a real risk of such t r e a t m e n t . 

T h e C o u r t finds tha t t he indi rec t r emova l in this case to an 
i n t e r m e d i a r y coun t ry , which is also a C o n t r a c t i n g S t a t e , does not affect 



T.I. v. THE UNITED KINGDOM DECISION 457 

t he responsib i l i ty of the U n i t e d K i n g d o m to ensu re t h a t t he app l i can t is 
no t , as a resul t of its decis ion to expel h im, exposed to t r e a t m e n t con t r a ry 
to Art ic le 3 of t he Conven t ion . Nor can the U n i t e d K n g d o m rely 
au toma t i ca l l y in t h a t con tex t on the a r r a n g e m e n t s m a d e in the Dubl in 
Conven t ion conce rn ing the a t t r i b u t i o n of responsibi l i ty be tween 
E u r o p e a n coun t r i e s for dec id ing asy lum c la ims . W h e r e S t a t e s es tabl ish 
i n t e r n a t i o n a l o rgan i s a t i ons , or mutatis mutandis i n t e r n a t i o n a l a g r e e m e n t s , 
to p u r s u e coope ra t i on in ce r t a in fields of act ivi t ies , t h e r e m a y be 
impl ica t ions for the p ro t ec t i on of f u n d a m e n t a l r igh t s . It would be 
incompa t ib l e wi th the purpose and object of the Conven t i on if 
C o n t r a c t i n g S t a t e s were t h e r e b y absolved from the i r responsibi l i ty u n d e r 
t h e C o n v e n t i o n in r e l a t ion to the field of activity covered by such 
a t t r i b u t i o n (see, for e x a m p l e , Waite and Kennedy v. Germany [ G C ] , 
no. 26083/94, § 67, E C H R 1999-1). T h e C o u r t notes the c o m m e n t s of the 
U n i t e d N a t i o n s H i g h C o m m i s s i o n e r for Refugees t ha t , while t he Dubl in 
Conven t ion m a y p u r s u e l audab le object ives, its effectiveness m a y be 
u n d e r m i n e d in prac t ice by the differing a p p r o a c h e s a d o p t e d by 
C o n t r a c t i n g S t a t e s to t he scope of p ro tec t ion offered. T h e Engl i sh cour t s 
t hemse lves have shown a s imi la r concern in reviewing the decis ions of the 
Sec re t a ry of S t a t e conce rn ing the r emova l of a sy lum-seeke r s to al legedly 
safe th i rd coun t r i e s (see "Re levan t law and p r a c t i c e " above, U n i t e d 
K i n g d o m case- law). 

T h e C o u r t has the re fo re e x a m i n e d below w h e t h e r t he U n i t e d K i n g d o m 
have compl ied wi th the i r ob l iga t ions to p ro tec t the appl ican t from the risk 
of t o r t u r e and i l l - t r e a t m e n t c o n t r a r y to Art ic le 3 of t he Conven t ion . 

(b) Alleged risk of il l-treatment in Sri Lanka 

T h e C o u r t recal ls t h a t the app l i can t c la ims t h a t he has suffered ill-
t r e a t m e n t from the L T T E which forced h im to leave his h o m e in the 
Ja f fna a r e a of Sri L a n k a a n d go to C o l o m b o . H e claims t h a t , in Co lombo , 
he was d e t a i n e d for t h r e e m o n t h s by the secur i ty forces as a suspec ted 
T a m i l T ige r a n d t o r t u r e d . Th i s involved be ing wh ipped wi th an electr ic 
cable and be ing b e a t e n on the feet and lower back by a S-Lon pipe filled 
wi th c e m e n t . Fol lowing his re lease , he was picked up twice by the E N D L F 
— a p r o - g o v e r n m e n t T a m i l g r o u p - a n d d e t a i n e d a n d b e a t e n . H e was 
fu r the r a r r e s t e d by the police in O c t o b e r 1995 and , d u r i n g ques t ion ing , 
he was b e a t e n and a h e a t e d iron rod was appl ied to his a r m . 

T h e U n i t e d K n g d o m have not m a d e submiss ions conce rn ing the 
mer i t s of t he se c la ims , a l t h o u g h they have po in ted out t h a t the 
app l i can t ' s c la ims were e x a m i n e d by the G e r m a n F e d e r a l Office and the 
Bavar i an A d m i n i s t r a t i v e C o u r t , which re jec ted t h e m . 

T h e C o u r t no tes t h a t t he F e d e r a l Office, in its decis ion of 26 Apri l 1996 
re jec t ing asy lum, did not base itself on any a p p a r e n t lack of credibi l i ty of 
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t he app l i can t . It rel ied r a t h e r on the fact t h a t , u n d e r the G e r m a n 
a p p r o a c h to a t t r i b u t i o n of S t a t e responsibi l i ty , difficulties from the 
L I T E could not form the basis of polit ical pe r secu t ion nor could isolated 
excesses by soldiers . In its decis ion of 21 Apr i l 1997, however , t he Bavar i an 
Admin i s t r a t i ve C o u r t which h a d h e a r d t h e appl ican t exp res sed the 
opinion t h a t his s tory was a "comple te ly fabr ica ted t issue of l ies". It 
s u p p o r t e d this opinion by r e fe r r ing to e l e m e n t s of his account which were 
in its view implaus ib le a n d con t rad ic to ry . 

Before t he C o u r t , the appl ican t has provided two medica l r epo r t s which 
s t rongly suppor t his c la ims t h a t he was t o r t u r e d . H e has also provided 
p h o t o g r a p h s of scars of injuries to his a r m , leg a n d head . T h e s e m a t e r i a l s 
w e r e not before the G e r m a n a u t h o r i t i e s a n d it is not a p p a r e n t t h a t t he 
G e r m a n a u t h o r i t i e s gave a n y cons ide ra t ion to this aspect of t he case . 
T h e appl ican t has also given fu r the r clar if icat ion of events in Sri L a n k a 
which expla in to some e x t e n t the difficulties which the Bavar i an 
A d m i n i s t r a t i v e C o u r t found in his account . 

T h e C o u r t has also given cons ide ra t ion to t he r epo r t s c o n c e r n i n g Sri 
L a n k a publ i shed by A m n e s t y I n t e r n a t i o n a l , t he U n i t e d Na t ions Special 
R a p p o r t e u r and the U n i t e d S t a t e s D e p a r t m e n t of S t a t e . Th i s shows t h a t 
t o r t u r e and i l l - t r e a tmen t by the L T T E a n d g o v e r n m e n t forces is a ser ious 
p rob l em. T a m i l s , pa r t i cu la r ly young m e n , a r e a t se r ious risk of d e t e n t i o n 
and i l l - t r ea tmen t by secur i ty forces looking for T a m i l T i g e r s . Y o u n g m e n 
who b e a r scars a r e at p a r t i c u l a r risk of be ing suspec t ed of be ing involved 
wi th the T a m i l T i g e r s . 

T h e C o u r t no tes t h a t it has not h e a r d s u b s t a n t i a l a r g u m e n t s from 
e i t he r the U n i t e d K i n g d o m or the G e r m a n G o v e r n m e n t s as to the mer i t s 
of the asy lum claim. Never the l e s s it cons iders tha t t he m a t e r i a l s 
p r e s e n t e d by the app l i can t at th is s t age give rise to conce rn as to the 
risks faced by t h e app l i can t , should he be r e t u r n e d to Sri L a n k a - bo th 
from the L T T E if he r e t u r n e d to his family in Jaf fna , and from 
g o v e r n m e n t forces su spec t ing h im of previous involvement wi th the 
L T T E . 

(c) The posit ion of the applicant as a failed asylum-seeker if returned to 
Germany 

T h e C o u r t r e i t e r a t e s t h a t it is not its funct ion to e x a m i n e asy lum 
c la ims or to m o n i t o r t he p e r f o r m a n c e of C o n t r a c t i n g S t a t e s wi th r ega rd 
to the i r obse rvance of the i r ob l iga t ions u n d e r t h e G e n e v a Conven t ion 
r e l a t i n g to t he S t a t u s of Refugees . O n th is basis , the fact t h a t t he 
G e r m a n a u t h o r i t i e s exc lude from cons ide ra t ion of asy lum cla ims non-
S t a t e agen t sources of risk of i l l - t r e a t m e n t a n d i l l - t r ea tmen t from 
individual officers p roh ib i t ed by the laws of the coun t ry is not d i rect ly 
re levan t . T h e C o u r t ' s p r i m a r y conce rn is w h e t h e r t h e r e a re effective 
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p r o c e d u r a l sa feguards of any kind p ro t ec t i ng t he app l ican t from be ing 
r emoved from G e r m a n y to Sri L a n k a . 

Following the submiss ions of the pa r t i e s , a n d hav ing p a r t i c u l a r r ega rd 
to the exp l ana t i ons provided by t h e G e r m a n G o v e r n m e n t , t he C o u r t finds 
t h a t the p r e s e n t app l i can t could, on his r e t u r n to G e r m a n y , m a k e a fresh 
c la im for asy lum as well as c la ims for p ro tec t ion u n d e r sect ion 53(4) and 
53(6) of t he Al iens Act . It is satisfied by the G e r m a n G o v e r n m e n t ' s 
a s su r ances t h a t t he appl ican t would not risk i m m e d i a t e or s u m m a r y 
remova l to Sri L a n k a . As the previous d e p o r t a t i o n o rde r aga ins t the 
app l i can t was m a d e m o r e t h a n two years ea r l i e r , the app l i can t could not 
be r e m o v e d wi thou t a fresh d e p o r t a t i o n o r d e r be ing m a d e , which would be 
subject to review by the A d m i n i s t r a t i v e C o u r t , a n d to which the appl ican t 
could m a k e an appl ica t ion for i n t e r im p ro tec t ion wi th in one week. He 
would not be r emoved unt i l t he A d m i n i s t r a t i v e C o u r t h a d ru led on tha t 
app l ica t ion . 

T h e C o u r t recal ls t h a t t he app l i can t has a r g u e d t h a t t he se p roceed ings 
would not offer h im effective p ro tec t ion since they would, in all l ikelihood, 
resu l t in a fu r the r re ject ion of his c la ims a n d a n o r d e r of r emova l . T h e s e 
object ions a r e e x a m i n e d below. 

First ly, it no te s tha t sect ion 51 of the Admin i s t r a t i ve P r o c e d u r e Act 
p laces s t r ic t l imi t a t ions on the admiss ion of new evidence which would 
allow the appl ican t to ob ta in a fresh asy lum hea r ing . T h i s r equ i r e s 
evidence to be s u b m i t t e d wi th in t h r e e m o n t h s of its b e c o m i n g avai lable 
a n d exc ludes evidence which was avai lable d u r i n g the ear l ie r 
p roceed ings . This would a p p e a r to exclude t he medica l evidence now 
provided before this C o u r t as well as l e t t e r s provided by m e m b e r s of the 
app l i can t ' s family to s u b s t a n t i a t e his account . 

Secondly, even a s s u m i n g t h a t a fresh asy lum h e a r i n g was g r a n t e d , the 
C o u r t no tes t h a t the previous decis ion of the Bavar i an Admin i s t r a t i ve 
C o u r t t h a t t he appl ican t lacked credibi l i ty would be given significant 
weight in a fu r the r cons ide ra t ion of his c la ims . 

Th i rd ly , as po in ted out , the G e r m a n a u t h o r i t i e s would not t ake into 
account for the pu rposes of asy lum or p ro tec t ion u n d e r Art ic le 3 of the 
C o n v e n t i o n p u r s u a n t to sect ion 53(4) t h a t t he app l i can t would be at risk 
from L T T E m e m b e r s or individual m e m b e r s of t he secur i ty forces ac t ing 
outs ide Sri L a n k a n law. 

H a v i n g r e g a r d to these t h r e e factors , t he C o u r t finds t h a t the re is 
cons iderab le d o u b t t h a t t he appl ican t would e i t he r be g r a n t e d a follow-
u p asy lum h e a r i n g or t h a t his second c la im would be g r a n t e d . T h e r e is, 
on s imi la r g r o u n d s , l i t t le l ikelihood of his c la ims u n d e r sec t ion 53(4) 
be ing successful. 

None the l e s s , the C o u r t no tes t h a t t he a p p a r e n t g a p in p ro tec t ion 
r e su l t i ng from the G e r m a n a p p r o a c h to risks caused by non -S t a t e a g e n t s 
is m e t , at least to some e x t e n t , by t he appl ica t ion by the G e r m a n 
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a u t h o r i t i e s of sect ion 53(6) . It a p p e a r s t h a t this provision has been appl ied 
to give p ro tec t ion to p e r s o n s facing risk to life a n d l imb from non-S ta t e 
a g e n t s , inc lud ing g roups ac t ing in opposi t ion to t he g o v e r n m e n t , in 
add i t ion to pe r sons t h r e a t e n e d by m o r e gene ra l hea l t h and 
e n v i r o n m e n t a l r isks . It has also been appl ied to a n u m b e r of T a m i l s , 
inc lud ing a young m a l e T a m i l at risk of i l l - t r e a t m e n t from secur i ty forces 
d u e to t he p r e s e n c e of scars on his body. T h e app l i can t has e m p h a s i s e d the 
d i sc re t iona ry n a t u r e of this provision. T h e G e r m a n G o v e r n m e n t , while 
accep t ing t h a t it is p h r a s e d in d i sc re t iona ry t e r m s , s u b m i t t h a t the 
c o u r t s ' i n t e r p r e t a t i o n m a k e s it c lear t h a t t h e r e is an obl igat ion to apply 
its p ro t ec t ion to pe r sons w h o have shown t h a t they a r e in grave d a n g e r . 
T h i s submiss ion is s u p p o r t e d by the case- law m a t e r i a l s re fe r red to . It is 
also a p p a r e n t t h a t , n o t w i t h s t a n d i n g the p r o c e d u r a l r e q u i r e m e n t s of 
sect ion 51 of the A d m i n i s t r a t i v e P r o c e d u r e Act, t he Fede ra l 
Admin i s t r a t i ve C o u r t cons iders t h a t cases which involve a ser ious risk to 
life a n d pe r sona l in t eg r i ty should be r e - e x a m i n e d . 

It is t r u e t h a t t he G o v e r n m e n t have not provided any e x a m p l e of 
sect ion 53(6) be ing appl ied to a failed a sy lum-seeke r in a second asy lum 
p r o c e d u r e . T h e C o u r t acknowledges t h a t the previous cour t decis ion 
heavily i m p u g n i n g his credibi l i ty is a factor which would also weigh 
aga ins t a c la im for p ro t ec t i on in th is con t ex t . However , on t he basis of 
the a s s u r a n c e s given by t h e G e r m a n G o v e r n m e n t conce rn ing the i r 
d o m e s t i c law and prac t ice , t he C o u r t is satisfied t h a t t h e app l i can t ' s 
c la ims , if accep ted by the a u t h o r i t i e s , could fall wi th in t he scope of 
sect ion 53(6) and a t t r a c t its p ro tec t ion . Whi le it m a y be t h a t on any re ­
e x a m i n a t i o n of the app l i can t ' s case t he G e r m a n a u t h o r i t i e s m i g h t still 
reject it, th is is la rgely a m a t t e r of specu la t ion and conjec ture . T h e r e is 
f u r t h e r m o r e no bas is on which the C o u r t could a s s u m e in th is case t h a t 
G e r m a n y would fail to fulfil its ob l iga t ions u n d e r Art ic le 3 of t he 
Conven t i on to provide the app l ican t w i th p ro t ec t i on aga ins t r emova l to 
Sri L a n k a if he pu t forward s u b s t a n t i a l g r o u n d s t h a t he faces a risk of 
t o r t u r e a n d i l l - t r ea tmen t in t h a t count ry . T o the e x t e n t t he re fo re t h a t 
t h e r e is t he possibili ty of such a r emova l , it has not been shown in the 
c i r c u m s t a n c e s of this case to be sufficiently conc re t e or d e t e r m i n a t e . 

It is not r e levan t for t he pu rposes of this app l ica t ion t h a t any 
pe rmiss ion to r e m a i n g r a n t e d p u r s u a n t to sect ion 53(6) would init ial ly be 
for a t h r e e - m o n t h per iod a n d subject to review by the a u t h o r i t i e s . 

Finally, as r e g a r d s t he app l i can t ' s a r g u m e n t s conce rn ing the high 
b u r d e n of proof p laced on a sy lum-seeke r s in G e r m a n y , t he C o u r t is not 
p e r s u a d e d t h a t th is has b e e n s u b s t a n t i a t e d as p r e v e n t i n g mer i t o r i ous 
c la ims in p rac t i ce . It no tes t h a t th is m a t t e r was cons ide red by the 
Engl ish C o u r t of Appea l a n d re jec ted . T h e record of G e r m a n y in 
g r a n t i n g large n u m b e r s of asy lum cla ims gives an ind ica t ion t h a t t he 
t h r e s h o l d be ing appl ied in p rac t i ce is no t excessively high. 
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In these c i r c u m s t a n c e s , t he C o u r t finds t h a t it is not e s t ab l i shed tha t 
t h e r e is a rea l risk t h a t G e r m a n y would expel the appl ican t to Sri L a n k a in 
b reach of Ar t ic le 3 of the Conven t ion . C o n s e q u e n t l y , t he U n i t e d K i n g d o m 
have not failed in t he i r ob l iga t ions u n d e r this provision by t a k i n g the 
decision to r emove the appl ican t to G e r m a n y . Nor has it been shown tha t 
this decis ion was t a k e n w i thou t a p p r o p r i a t e r e g a r d to t h e ex i s tence of 
a d e q u a t e sa feguards in G e r m a n y to avoid the risk of any i n h u m a n or 
d e g r a d i n g t r e a t m e n t (see, for e x a m p l e , the Soer ing v. t he U n i t e d 
K n g d o m j u d g m e n t of 7 J u l y 1989, Series A no. 161, pp. 38-9; §§ 97-98; 
t he N s o n a v. t he N e t h e r l a n d s j u d g m e n t of 28 N o v e m b e r 1996, Reports 
1996-V, p . 2004, § 102; and the D. v. t he U n i t e d K i n g d o m j u d g m e n t cited 
above, p . 793, § 52) . 

It follows t h a t this p a r t of t he app l ica t ion m u s t be re jec ted as 
mani fes t ly i l l-founded p u r s u a n t to Ar t ic le 35 §§ 3 and 4 of the 
Conven t ion . 

B. C o n c e r n i n g A r t i c l e s 2 a n d 8 o f t h e C o n v e n t i o n 

T h e app l ican t fu r the r and a l t e rna t ive ly a s s e r t e d t h a t the m a t t e r s 
ra ised above in respec t of his c la im u n d e r Ar t ic le 3 a lso gave rise to 
b reaches u n d e r Art ic le 2, as t h e r e were s u b s t a n t i a l g r o u n d s for 
bel ieving t h a t he migh t be killed in Sri L a n k a , a n d a b r e a c h of Article 8 
as t h e r e was a t h r e a t to his physical a n d m o r a l in t eg r i ty wi th in the 
m e a n i n g of p r iva te life which was d i s p r o p o r t i o n a t e to any l eg i t ima te 
a im p u r s u e d . 

T h e r e l evan t p a r t of Art ic le 2 of the C o n v e n t i o n r eads as follows: 

" 1 . E v e r y o n e ' s r i g h t t o life sha l l be p r o t e c t e d by law. N o o n e sha l l be d e p r i v e d of h i s 

life i n t e n t i o n a l l y s a v e in t h e e x e c u t i o n of a s e n t e n c e of a c o u r t fo l lowing his conv ic t ion of 

a c r i m e for w h i c h th i s p e n a l t y is p r o v i d e d by l aw. 

Ar t ic le 8 of the C o n v e n t i o n provides : 

" 1 . E v e r y o n e h a s t h e r i g h t to r e s p e c t for his p r i v a t e a n d fami ly life, h is h o m e a n d his 

c o r r e s p o n d e n c e . 

2. T h e r e s h a l l b e no i n t e r f e r e n c e by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e of th i s r igh t 

e x c e p t s u c h as is in a c c o r d a n c e w i t h t h e l a w a n d is n e c e s s a r y in a d e m o c r a t i c socie ty in 

t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , p u b l i c s a f e t y o r t h e e c o n o m i c w e l l - b e i n g of t h e 

c o u n t r y , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e p r o t e c t i o n of h e a l t h o r m o r a l s , 

o r for t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of o t h e r s . " 

H a v i n g r e g a r d to its f indings above u n d e r Ar t ic le 3 of t he Conven t ion , 
t he C o u r t finds t h a t no s e p a r a t e issues ar ise r e q u i r i n g e x a m i n a t i o n u n d e r 
these provis ions . 
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C. C o n c e r n i n g Art i c l e 13 o f t h e C o n v e n t i o n 

T h e app l i can t compla ined tha t he did not have an effective r e m e d y in 
respec t of his compla in t s , invoking Art ic le 13 of the Conven t i on which 
provides : 

" E v e r y o n e w h o s e r i g h t s a n d f r e e d o m s a s se t fo r th in th i s C o n v e n t i o n a r e v i o l a t e d sha l l 

h a v e a n effect ive r e m e d y be fo re a n a t i o n a l a u t h o r i t y n o t w i t h s t a n d i n g t h a t t h e v i o l a t i o n 

h a s b e e n c o m m i t t e d by p e r s o n s a c t i n g in a n official c a p a c i t y . " 

T h e U n i t e d K i n g d o m G o v e r n m e n t did not accept t h a t t he Dubl in 
C o n v e n t i o n p r e v e n t e d t he i r cour t s f rom giving the "mos t anx ious 
sc ru t iny" to asy lum cases to p reven t any risk to life. T h e C o u r t of Appea l 
did give the app l i can t ' s subs tan t ive c la ims cons ide rab le a t t e n t i o n , 
r e q u i r i n g the Sec re t a ry of S t a t e to satisfy h imse l f t h a t G e r m a n y would 
comply wi th its obl iga t ions u n d e r the G e n e v a Conven t ion and this 
provided, t h e y s u b m i t t e d , an effective r e m e d y in line wi th t he C o u r t ' s 
j u r i s p r u d e n c e in o t h e r a sy lum/expu l s ion cases (see, for e x a m p l e , t he 
Vi lvara jah and O t h e r s j u d g m e n t and the D . v. the U n i t e d K i n g d o m 
j u d g m e n t c i ted above) . 

T h e app l ican t a r g u e d t h a t jud ic ia l review did not provide an effective 
r e m e d y as it did not p e r m i t any "anx ious sc ru t iny" to be given to t he 
m e r i t s of his c la im, but was confined mere ly to cons ide ra t ions as to t he 
Sec re t a ry of S ta t e ' s appl ica t ion of the Dubl in Conven t ion . It did not look 
a t w h e t h e r the decis ion to r emove was r ight or w r o n g or w h e t h e r the fears 
of pe r s ecu t i on were wel l - founded but only w h e t h e r t he decis ion was lawful. 
It would only be unlawful if no official, p roper ly d i r ec t ing his mind only to 
t he re levan t i ssues , could have r e a c h e d the decis ion t h a t he did. H e 
re fe r red to the C o u r t ' s finding in Smith and Grady v. the United Kingdom 
(nos. 33985/96 and 33986/96, E C H R 1999-VI) in which jud ic ia l review 
was not found to provide a n effective r e m e d y . 

T h e C o u r t recal ls t h a t Art ic le 13 of t he C o n v e n t i o n g u a r a n t e e s t he 
avai labi l i ty at t he na t i ona l level of a r e m e d y to enforce t he subs t ance 
of the C o n v e n t i o n r igh ts a n d f reedoms in w h a t e v e r form they migh t 
h a p p e n to be secured in the d o m e s t i c legal o rde r . T h e effect of 
Art ic le 13 is t hus to r e q u i r e the provision of a d o m e s t i c r e m e d y to deal 
wi th t he s u b s t a n c e of an " a r g u a b l e c o m p l a i n t " u n d e r the Conven t i on 
a n d to g r a n t a p p r o p r i a t e relief, a l t h o u g h C o n t r a c t i n g S t a t e s a re 
afforded s o m e d i sc re t ion as to the m a n n e r in which they conform to 
t he i r C o n v e n t i o n obl iga t ions u n d e r this provision. T h e scope of the 
obl igat ion u n d e r Art ic le 13 var ies d e p e n d i n g on the n a t u r e of the 
app l i can t ' s compla in t u n d e r t he Conven t ion . Nor does t he effectiveness 
of a r e m e d y for t he purposes of Art ic le 13 d e p e n d on the c e r t a i n t y of a 
favourable o u t c o m e for t he app l i can t (see t he Aksoy v. T u r k e y j u d g m e n t 
of 18 D e c e m b e r 1996, Reports 1996-VI, p . 2286, § 95 , and the Vi lvara jah 
a n d O t h e r s j u d g m e n t c i ted above, p . 39, § 122). 
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A s s u m i n g t h a t the app l i can t ' s c o m p l a i n t s disclosed an " a r g u a b l e " claim 
for the pu rposes of Art ic le 13 of t he Conven t ion , t he C o u r t no tes tha t in 
previous cases it has found jud ic ia l review proceed ings to be a n effective 
r e m e d y in re la t ion to c o m p l a i n t s ra i sed u n d e r Art ic le 3 in the con tex t s of 
d e p o r t a t i o n a n d ex t r ad i t i on (see the Soer ing j u d g m e n t , pp. 47-48, 
§§ 119-124; the Vi lvara jah and O t h e r s j u d g m e n t , pp . 38-39, §§ 121-24; and 
the D . v. t he U n i t e d K i n g d o m j u d g m e n t , pp . 797-98, §§ 69-73, all ci ted 
above) . In those cases , it was sat isf ied t h a t Engl i sh cou r t s could effectively 
cont ro l t he legali ty of execut ive d iscre t ion on subs t an t ive and p rocedura l 
g r o u n d s a n d q u a s h decisions as a p p r o p r i a t e . It was also accep t ed tha t a 
cour t in the exerc ise of its powers of jud ic ia l review would have power to 
q u a s h a decision to expel or depo r t an individual to a coun t ry w h e r e it was 
es tab l i shed t h a t t h e r e was a ser ious risk of i n h u m a n or d e g r a d i n g 
t r e a t m e n t on the g r o u n d t h a t in all the c i r c u m s t a n c e s of t he case the 
decis ion was one t h a t no r ea sonab l e Sec re t a ry of S t a t e could t a k e . 

T h e Cour t finds no reason to differ in the present case. T h e appl icant was 
able to chal lenge in judicial review proceedings the reasonableness of the 
Secre ta ry of S ta te ' s decision to issue a certificate to remove h im to G e r m a n y 
p u r s u a n t to the a r r a n g e m e n t s reached u n d e r the Dubl in Convent ion . His 
a r g u m e n t s concerning, inter alia, w h e t h e r G e r m a n y could be r ega rded as a 
safe thi rd country due to the au thor i t i es ' approach to the b u r d e n of proof 
were considered by the Cour t of Appeal but rejected as unfounded . The 
recent case of Adan, Subaskaran and Aitseguer also indicates tha t the English 
cour ts will take into account the way in which allegedly safe third countr ies 
comply with the i r obligat ions u n d e r the Geneva Convent ion in assessing 
w h e t h e r the Secre tary of S ta te is ent i t led to order removal to such countr ies . 
In this respect , the examina t ion of the English cour ts will go fur ther t h a n this 
Cour t , since u n d e r domes t ic law an appl icant m a y claim a r ight to asylum 
which is not g u a r a n t e e d by the E u r o p e a n Convent ion on H u m a n Rights . 
Whi le the appl icant relies on Smith and Grady, this concerned a n a rea of 
d iscre t ionary policy in the a r m e d forces whe re the threshold at which the 
cour ts could find the policy i r ra t ional was placed so high as to exclude any 
effective considerat ion of the key issues in the case. T h e Cour t is satisfied 
t h a t in the p resen t case the subs tance of the appl icant ' s complaint u n d e r the 
Convent ion - w h e t h e r the Secre ta ry of S ta te could order his removal to 
G e r m a n y - d i d fall within the scope of examina t ion of the courts , which had 
the power to afford him the relief which he sought . 

T h e app l i can t ' s c o m p l a i n t in this respec t is, accordingly, mani fes t ly ill-
founded a n d m u s t be re jec ted p u r s u a n t to Ar t ic les 35 §§ 3 and 4 of the 
Conven t ion . 

For t he se r easons , t he C o u r t , by a major i ty , 

Declares t he appl ica t ion inadmiss ib le . 
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* 

Le requérant, un ressortissant sri-lankais, affirme qu'il a été tenu prisonnier par 
les LTTE, organisation tamoule terroriste, en 1994-1995, et qu'après s'être enfui il 
a été détenu et maltraité par les autorités sri-lankaises et par un groupe tamoul 
progouvernemental, car il était soupçonné d'être membre des LTTE. Il partit alors 
pour l'Allemagne, où il demanda l'asile. Sa demande fut rejetée par l'Office fédéral 
pour la reconnaissance des réfugiés étrangers, qui ne se prononça pas sur ses 
allégations de torture, mais estima que celles-ci renvoyaient à des excès commis 
par des organes exécutifs isolés et qui ne sauraient être imputés à l 'Etat. Le 
recours du requérant fut rejeté par le tribunal administratif, qui jugea que son 
récit manquait de crédibilité et qu'il n'y avait aucun obstacle à son expulsion. Le 
requérant se rendit alors au Royaume-Uni, et y déposa également une demande 
d'asile. A la demande des autorités britanniques, les autorités allemandes 
acceptèrent d'être responsables de la demande d'asile du requérant, en 
application de la Convention de Dublin sur l'attribution parmi les pays européens 
de la responsabilité de l'examen des demandes d'asile. Le ministre de l'Intérieur 
ordonna le refoulement du requérant vers l'Allemagne et refusa d'examiner sa 
demande au fond. L'intéressé saisit la Cour d'appel, qui estima que le ministre 
était en droit de conclure que la position des autorités allemandes ne sortait pas 
de l'éventail des réponses d'un Etat contractant agissant de bonne foi. Le ministre 
informa le requérant de sa conviction que l'Allemagne était un pays tiers sûr et 
prit un arrêté de refoulement. Le requérant demanda en vain un contrôle 
juridictionnel en se fondant sur un rapport médical indiquant que les cicatrices 
présentes sur son corps étaient totalement compatibles avec son récit selon 
lequel il avait été torturé. Un rapport médical ultérieur parvint aux mêmes 
conclusions. 

1. Article 3 : si la Convention et ses Protocoles ne garantissent pas le droit d'asile, 
il est bien établi que l'article 3 impose l'obligation de ne pas expulser une personne 
vers un pays lorsqu'il y a des motifs sérieux et avérés de croire qu'elle y courra un 

1. R é d i g é p a r le gref fe , il ne lie p a s la C o u r . 
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risque réel d'être soumise à un traitement contraire à cette disposition. De plus, eu 
égard au caractère absolu des droits qu'il garantit, l'article 3 peut être étendu à 
des situations où le danger émane de personnes ou de groupes de personnes qui ne 
relèvent pas de la fonction publique. En l'espèce, le refoulement indirect vers un 
pays intermédiaire qui se trouve être également un Etat contractant n'a aucune 
incidence sur la responsabilité du Royaume-Uni, qui doit veiller à ne pas exposer le 
requérant à un traitement contraire à l'article 3 par sa décision de l'expulser; le 
Royaume-Uni ne peut pas non plus s'appuyer d'office sur le système établi par la 
Convention de Dublin. D'où la nécessité de vérifier si le Royaume-Uni a satisfait à 
ses obligations de protéger le requérant contre le risque de torture ou de 
traitement inhumain. Les documents présentés à la Cour par le requérant, 
notamment les rapports médicaux et des rapports établis par Amnesty 
International, le rapporteur spécial des Nations unies et le ministère américain 
des Affaires étrangères, suscitent des inquiétudes quant au risque qu'il courrait 
s'il était renvoyé à Sri Lanka. Il n'est pas directement pertinent qu'en examinant 
les demandes d'asile, les autorités allemandes ne tiennent compte ni des mauvais 
traitements dus à des éléments indépendants de l'Etat ni des mauvais traitements 
imputables à tel ou tel fonctionnaire et interdits par la législation du pays; la 
question essentielle est de savoir s'il existe des garanties de procédure effectives, 
de quelque type que ce soit, qui protègent le requérant contre un refoulement de 
l'Allemagne vers Sri Lanka. A cet égard, le requérant pourrait à son retour en 
Allemagne déposer une nouvelle demande d'asile, ainsi que des demandes de 
protection fondées sur la loi relative aux étrangers. Les assurances données par le 
gouvernement allemand ont convaincu la Cour que le requérant ne risquait pas 
d'être refoulé immédiatement ou sommairement vers Sri Lanka, car un 
refoulement ne pourrait avoir lieu sans qu'intervienne une nouvelle décision 
d'expulsion, laquelle serait susceptible d'être contrôlée par le tribunal 
administratif; par ailleurs, le requérant pourrait déposer une demande de 
protection provisoire et ne pourrait alors être refoulé avant que le tribunal 
administratif ait statué sur celle-ci. Si l'on peut douter sérieusement du succès 
d'une nouvelle demande d'asile ou d'une demande fondée sur l'article 53 § 4 de la 
loi sur les étrangers, le manque apparent de protection résultant de l'approche 
allemande du risque dû à un élément indépendant de l'Etat est compensé, du 
moins en partie, par l'article 53 § 6, qui a été appliqué pour protéger des 
personnes dont la vie et l'intégrité physique étaient mises en péril par des 
éléments indépendants de l'Etat. Le libellé de cette disposition laisse une 
certaine marge d'appréciation et le gouvernement allemand n'a présenté aucun 
cas dans lequel cette disposition aurait été appliquée à un demandeur d'asile 
débouté à l'issue d'une deuxième procédure, mais les assurances données par 
ledit gouvernement quant à son droit et à sa pratique internes ont convaincu la 
Cour que les prétentions du requérant, si elles étaient admises par les autorités, 
pourraient entrer dans le cadre de l'article 53 § 6 et lui valoir la protection offerte 
par cette disposition. Il est toujours possible que les autorités rejettent les 
demandes du requérant à l'issue d'un réexamen, mais cette question relève de 
spéculations et de suppositions. Dans ces circonstances, l'existence d'un risque 
réel que l'Allemagne expulse le requérant vers Sri Lanka en violation de l'article 3 
n'est pas établie. En décidant de refouler le requérant vers l'Allemagne, le 
Royaume-Uni n'a donc pas failli à ses obligations découlant de cette disposition. 
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Il n'a pas été démontré non plus que cette décision a été prise sans qu'il soit 
dûment tenu compte de l'existence en Allemagne de garanties appropriées 
permettant d'éviter le risque de traitements inhumains ou dégradants : défaut 
manifeste de fondement. 
2. Articles 2 et 8: eu égard à ses conclusions relatives à l'article 3, la Cour estime 
cpi'il ne se pose aucune question distincte sous l'angle de ces dispositions. 
3. Article 13: la Cour ne voit pas de raison de se départir de la conclusion à 
laquelle elle est parvenue dans de précédentes affaires dirigées contre le 
Royaume-Uni, dans lesquelles elle a estimé qu'un contrôle juridictionnel 
constituait un recours effectif pour les griefs tirés de l'article 3 et portant sur des 
cas d'expulsion et d'extradition: défaut manifeste de fondement. 
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(...) 

E N F A I T 

Le r e q u é r a n t [T.I.] est un r e s so r t i s san t s r i - lankais né en 1969 et 
a c t u e l l e m e n t d é t e n u au c e n t r e de d é t e n t i o n de Campsf i c ld H o u s e , 
Kid l ing ton (Oxon) . 

Il est r e p r é s e n t é devan t la C o u r pa r M"1'' S. K h a n , avocate faisant pa r t i e 
du cab ine t Sri K a n t h & Co. , à W e m b l e y (Midd lesex) . 

A. L e s c i r c o n s t a n c e s p a r t i c u l i è r e s d e l ' e s p è c e 

/. Les faits tels qu 'ils ont été exposés par le requérant 

Le r e q u é r a n t rés idai t à Ja f fna , Sri L a n k a , j u s q u ' e n m a i 1995. C e t t e 
région é ta i t et est toujours con t rô l ée pa r les L T T E , o rgan i sa t ion 
t e r ro r i s t e t a m o u l e engagée d a n s une lu t t e a r m é e p o u r l ' i ndépendance . 

De 1993 j u s q u ' à j u i n 1994, des m e m b r e s des L T T E e m m e n è r e n t de 
force le r e q u é r a n t à ra ison de trois ou q u a t r e fois p a r mois et p e n d a n t 
des pér iodes de d e u x ou trois j o u r s , afin qu ' i l r é p a r e leur é q u i p e m e n t 
rad io . E n j u i n 1994, des m e m b r e s des L T T E se p r é s e n t è r e n t à son 
domici le pour y c h e r c h e r son cousin qu i avai t fui l ' o rganisa t ion . C o m m e 
ils ne le t r ouva i en t pas , ils s ' i n t é r e s sè ren t au r e q u é r a n t . Ils 
l ' i n t e r r o g è r e n t , ma i s celui-ci é ta i t i ncapab le de leur d i re où se t rouvai t 
son cousin. L ' in té ressé fut condui t d a n s u n e zone où é t a i en t é tabl is des 
L T T E , à Vasav i lan , et y fut r e t e n u p r i sonn ie r p e n d a n t plus de trois mois . 
Il devai t r é p a r e r l ' é q u i p e m e n t r ad io , c r e u s e r le sol p o u r y cons t ru i r e des 
b u n k e r s et faire la cuis ine ; il fut u n j o u r b a t t u pa rce qu' i l avai t d e m a n d é à 
r e n t r e r chez lui. 

En avril 1995, le r e q u é r a n t s 'enfuit de la zone occupée p a r les L T T E . Il 
q u i t t a Jaf fna avec son pè r e e t , le 1 e r m a i 1995, a r r iva à C o l o m b o pa r le 
t r a in . Le 5 m a i 1995, il fut a r r ê t é p a r l ' a r m é e sr i - lankaise qui avait fait 
u n e d e s c e n t e d a n s la ma i son louée où ils s é jou rna ien t . L ' a r m é e le 
soupçonna i t d ' ê t r e u n m e m b r e des L T T E . Le pè r e du r e q u é r a n t , qui 
avai t t e n t é d ' i n t e rven i r , fut m a î t r i s é p h y s i q u e m e n t pa r les so lda ts . A la 
su i te de cet inc ident , il m o u r u t d ' u n e a t t a q u e c a r d i a q u e le 6 m a i 1995. 

Aprè s avoir é té b a t t u p a r les soldats d a n s la maison , le r e q u é r a n t fut 
mis en d é t e n t i o n et y d e m e u r a j u s q u ' a u 20 s e p t e m b r e 1995. O n le 
p h o t o g r a p h i a et on le m e s u r a . Il fut r é g u l i è r e m e n t i n t e r r o g é au sujet de 
ses liens avec les L T T E et qualif ié de « T i g r e ». P e n d a n t ce t t e pé r iode , il fut 
t o r t u r é et m a l t r a i t é p a r les so lda ts . Ceux-ci lui f r appè ren t la t ê t e en 
p lus i eu r s endro i t s et la lui c o g n è r e n t con t r e le m u r . Il fut foue t t é avec un 
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câble é lec t r ique et, une fois au moins , s u s p e n d u p a r les pieds à l 'aide de 
cha înes a t t a c h é e s à une b a r r e fixée au plafond. Alors qu ' i l é t a i t d a n s ce t t e 
posi t ion, on lui f rappa la p l a n t e des pieds et le bas du dos avec u n tuyau 
«S- lon» ( tuyau de p l a s t i que r emp l i de c i m e n t ) . P e n d a n t sa d é t e n t i o n , il 
c o n t r a c t a une m a l a d i e de p e a u don t les m é d e c i n s d é c l a r è r e n t qu ' i l 
s 'agissai t d 'un psoriasis dû à la su rpopu la t i on et à la méd ioc r i t é de 
l 'hygiène en pr i son . Le r e q u é r a n t fut f ina lement l ibéré ap rè s le 
v e r s e m e n t d 'un dessous-de- tab le p a r son oncle . 

A sa l ibéra t ion , le r e q u é r a n t se r end i t d a n s un c e n t r e de consu l t a t ion 
spécial isé d a n s les p r o b l è m e s de p e a u pour se faire so igner . Ce t 
é t a b l i s s e m e n t se t rouva i t d a n s u n e zone con t rô lée pa r l 'ENDLF, g roupe 
t a m o u l p r o g o u v e r n e m e n t a l . A deux repr i ses , il fut e m m e n é pa r l ' E N D L F 
et condui t d a n s le c a m p e m e n t du g r o u p e pour y ê t r e i n t e r r o g é sur ses liens 
avec les L T T E ; il y fut r e t e n u un j o u r et sept j o u r s r e s p e c t i v e m e n t . Il fut 
b a t t u à ces d e u x occasions . 

Le 23 oc tobre 1995, à la su i te de l 'explosion d ' un pé t ro l i e r près de chez 
lui, le r e q u é r a n t fut a r r ê t é . Il fut condui t au pos te de police où il fut 
i n t e r r o g é . Là, il fut t i ré p a r les cheveux , e n c h a î n é au m u r p a r les b ras et 
f rappé à l 'aide de m a t r a q u e s . U n e b a r r e de fer chauffée fut app l i quée sur 
son b ra s , ce qu i lui fit p e r d r e consc ience . Il fut condui t d a n s u n e a u t r e 
pièce et i n t e r r o g é p a r des m e m b r e s d e la police judicia i re (Criminal 
Investigation Department), qu i le q u e s t i o n n è r e n t à t o u r de rôle t and i s q u e 
deux p e r s o n n e s lui d o n n a i e n t des coups de p ieds et le f rappa ien t . Son 
oncle ayant soudoyé un policier, il fut l ibéré aux a l e n t o u r s du 25 j a n v i e r 
1996. 

2. La procédure de demande d'asile 

Peu ap rè s sa l ibé ra t ion , le r e q u é r a n t q u i t t a Sri L a n k a . Il a r r iva en 
A l l e m a g n e le 10 février 1996. Le 13 février, il d e m a n d a l 'asile. 

D a n s sa décis ion du 26 avril 1996, l'Office fédéral pour la 
r econna i s sance des réfugiés é t r a n g e r s («l 'Office fédéra l» ) ne d é t e r m i n a 
pas si le r e q u é r a n t avai t é té t o r t u r é c o m m e il le p r é t e n d a i t , ma i s e s t i m a 
q u e cet é l é m e n t n ' é t a i t « p a s p e r t i n e n t au r e g a r d du droi t d 'as i le . Il s 'agit 
d 'excès c o m m i s p a r des o rganes exécut i fs isolés qu i ne s a u r a i e n t ê t r e 
i m p u t é s à l 'Eta t s r i - lankais ». A cet éga rd , des d i rec t ives g o u v e rn e ­
m e n t a l e s r é c e n t e s ava ien t i nd iqué c l a i r e m e n t q u e de te l les p r a t i q u e s ne 
se ra ien t plus to lé rées . Il fut é g a l e m e n t cons idéré q u e le r e q u é r a n t n 'ava i t 
a u c u n e ra ison de c r a i n d r e la pe r sécu t i on pour avoir d e m a n d é l 'asile en 
A l l e m a g n e . 

Le t r i buna l a d m i n i s t r a t i f de Bavière (Regensburg ) e x a m i n a le r ecours 
du r e q u é r a n t le 21 avril 1997 et le re je ta à l ' issue d ' une aud ience . Le 
t r i b u n a l fit obse rve r q u e les ac tes des L T T E ne pouva ien t ê t r e a t t r i b u é s à 
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l 'E ta t et que le r e q u é r a n t sera i t à l 'abr i de la pe r sécu t ion po l i t ique s'il 
r e t o u r n a i t dans le sud de Sri L a n k a . La j u r id i c t i on a d m i n i s t r a t i v e fit 
r é fé rence à d iverses m e s u r e s a d o p t é e s pa r le g o u v e r n e m e n t sr i - lankais , 
et n o t a m m e n t à la ra t i f ica t ion de la Conven t ion des N a t i o n s un ies con t re 
la t o r t u r e , i nco rporée d a n s le dro i t i n t e r n e en n o v e m b r e 1994. Elle 
r e m a r q u a q u ' u n r i sque de d é t e n t i o n à long t e r m e pesai t sur les 
p e r s o n n e s soupçonnées avan t l eur é m i g r a t i o n de faire p a r t i e des 
L T T E , mais q u ' u n t e r ro r i s t e avéré ne devai t pas bénéf ic ier du droi t 
d 'as i le . De plus, b ien qu ' i l ex is tâ t pour les p e r s o n n e s soupçonnées d ' ê t r e 
favorables aux L T T E un r i sque d ' ê t r e d é t e n u e s et m a l t r a i t é e s p a r les 
forces de sécur i t é et l ' a r m é e , le t r i buna l concluai t q u e les forces de 
sécur i t é et l ' a rmée s r i - lankaises n ' ava ien t a u c u n e ra ison de p e n s e r que le 
r e q u é r a n t sou tena i t des act ivi tés t e r r o r i s t e s ou les act iv i tés mi l i t a i res des 
L T T E . T o u t e a r r e s t a t i o n v isant à e x t o r q u e r de l ' a rgen t re levai t d 'un excès 
commis pa r tel ou tel fonc t ionna i re , et non de la pe r sécu t i on po l i t ique . En 
o u t r e , le t r i b u n a l e s t i m a q u e l ' ensemble des é l é m e n t s exposés p a r le 
r e q u é r a n t n ' é t a i t q u ' u n t issu de m e n s o n g e s . Celui-ci n ' é t a i t pas crédib le , 
du fait n o t a m m e n t qu ' i l n 'ava i t pas fourni de dé ta i l s sur ses act ivi tés 
d ' é t u d i a n t à C o l o m b o , qu ' i l avait laissé d e r r i è r e lui tous ses d o c u m e n t s 
pe r sonne l s en é m i g r a n t , et que la l e t t r e de sa m è r e p r é s e n t é e a u t r ibuna l 
é ta i t c o n t e n u e d a n s u n e enve loppe sur laque l le l ' adresse avai t é té écr i te 
p a r un t i e r s . Le t r i buna l concluai t qu ' i l n 'y avai t a u c u n obs tac le à 
l 'expuls ion en appl ica t ion de l 'ar t icle 53 § 4 de la loi re la t ive aux 
é t r a n g e r s , combiné avec l 'ar t icle 3 de la Conven t i on e u r o p é e n n e des 
Dro i t s de l ' H o m m e . En effet, la condi t ion p réa lab le à l ' appl ica t ion de 
l 'ar t ic le 53 § 4 é ta i t qu ' i l ex i s t â t , en d e h o r s de tou te pe r sécu t ion 
po l i t ique , un r i sque individuel et grave de t r a i t e m e n t d é g r a d a n t ou 
c o n t r a i r e aux droi ts de l ' h o m m e é m a n a n t d ' o rganes de l 'E ta t , ou q u ' u n 
te l t r a i t e m e n t soit i m p u t é à des o rganes de l 'Eta t . 

Le r e q u é r a n t ne d e m a n d a pas l ' au to r i sa t ion de faire appe l de ce t te 
décision. Il affirme q u e son avocat lui a conseil lé d'y r e n o n c e r au mot i f 
qu ' i l n 'avai t m a n i f e s t e m e n t a u c u n e chance d ' ob ten i r sa t is fact ion. 

Le 16 s e p t e m b r e 1997, le r e q u é r a n t q u i t t a l 'Al lemagne p o u r l ' I tal ie . 
Aprè s avoir passé un j o u r d a n s ce pays , il se r end i t au R o y a u m e - U n i , caché 
d a n s u n e r e m o r q u e ; il y a r r iva le 19 s e p t e m b r e 1997 et fut découver t par les 
services de l ' i m m i g r a t i o n . Le 20 s e p t e m b r e 1997, il d e m a n d a l 'asile. 

Le 15 j a n v i e r 1998, le g o u v e r n e m e n t b r i t a n n i q u e d e m a n d a à 
l 'A l lemagne d ' a ccep t e r la r esponsab i l i t é de l ' e x a m e n de la d e m a n d e 
d 'asi le du r e q u é r a n t , en app l ica t ion de la C o n v e n t i o n de Dub l in . Le 
26 j a n v i e r 1998, l 'A l l emagne fit savoir qu 'e l le accep ta i t . Le 28 j anv ie r 
1998, le min i s t r e de l ' I n t é r i eu r é tab l i t un cer t i f icat en v e r t u de l 'ar t icle 2 
de la loi de 1996 sur l 'asile et l ' i m m i g r a t i o n et o r d o n n a le r e f o u l e m e n t du 
r e q u é r a n t vers l 'A l l emagne . Il refusa d ' e x a m i n e r au fond la d e m a n d e 
d 'asi le du r e q u é r a n t . 



474 DÉCISION T.I. c. ROYAUME-UNI 

Le 10 février 1998, le r e q u é r a n t sollicita un cont rô le j u r i d i c t i onne l . Le 
19 m a r s 1998, le j u g e Jowi t t lui en refusa l ' au to r i sa t ion . Le 17 avril 1998, le 
r e q u é r a n t fut r e m i s en l ibe r té . 

Le 28 avril 1998, il saisit la C o u r d ' appe l , se p l a ignan t de la pos i t ion 
des a u t o r i t é s a l l e m a n d e s c o n c e r n a n t les n o r m e s re la t ives aux p r e u v e s 
exigées et l ' appl ica t ion de la C o n v e n t i o n de G e n è v e . La C o u r d ' ap p e l 
fit droi t à sa nouvelle d e m a n d e et déc ida de s t a t u e r sur le fond. D a n s 
son a r r ê t du 10 j u i n 1998, elle e s t i m a q u e le m i n i s t r e é ta i t en dro i t d e 
conc lure que la pos i t ion des a u t o r i t é s a l l e m a n d e s ne sor ta i t pas de 
l ' éventa i l des r éponses d ' un E t a t c o n t r a c t a n t ag issan t de bonne foi p o u r 
e x é c u t e r ses obl iga t ions décou lan t de la Conven t ion . Elle observa qu ' i l 
fallait veiller à ne pas s o u m e t t r e la m é t h o d e a d o p t é e p a r d ' a u t r e s E t a t s 
à u n e c o m p a r a i s o n t rop t e c h n i q u e . Le t a u x de r econna i s sance plus élevé 
don t les d e m a n d e u r s d 'asi le s r i - lankais bénéf ic ia ient en A l l e m a g n e 
co r robora i t i n d é n i a b l e m e n t l 'opinion du min i s t r e . E t a n t d o n n é qu ' i l 
avai t pr is des m e s u r e s suff isantes pour s ' in former de la posi t ion de 
l 'A l l emagne en sol l ici tant l'avis du professeur Kay H a i l b r o n n e r 
- é m i n e n t ju r i s te a l l e m a n d ayant exercé les fonctions de consei l ler 
j u r i d i q u e a u p r è s du g o u v e r n e m e n t fédéral en m a t i è r e de légis la t ion sur 
l 'asile et l ' immig ra t i on , de j u g e a u p r è s d 'un t r ibuna l a d m i n i s t r a t i f 
supé r i eu r , et é g a l e m e n t de d i r e c t e u r du C e n t r e de droi t i n t e r n a t i o n a l 
et e u r o p é e n sur l ' i m m i g r a t i o n et l 'asile - , on ne pouvai t lui en 
d e m a n d e r d a v a n t a g e . 

Le 22 ju i l l e t 1998, la d e m a n d e d ' a u t o r i s a t i o n déposée pa r le r e q u é r a n t 
p o u r pouvoir saisir la C h a m b r e des lords fut r e j e tée . Le 6 aoû t 1998, le 
min i s t r e refusa d ' e x e r c e r son pouvoir d i s c r é t i onna i r e afin d ' a cco rde r au 
r e q u é r a n t u n p e r m i s de séjour p o u r des motifs h u m a n i t a i r e s . Le 13 aoû t 
1998, le r e q u é r a n t fut à nouveau mis en d é t e n t i o n . 

Le 19 aoû t 1998, le m i n i s t r e i n fo rma le r e q u é r a n t de sa convict ion que 
l 'A l lemagne é ta i t un pays t ie rs sûr . Selon lui, il é ta i t é tabl i q u e les 
a u t o r i t é s a l l e m a n d e s é t a i en t soumises à l 'obl igat ion légale d ' e x a m i n e r 
tou t nouvel é l é m e n t qu i l eur se ra i t p r é s e n t é . Le 19 aoû t 1998, u n a r r ê t é 
de r e fou l emen t vers l 'A l lemagne fut pr is . 

Le 22 s e p t e m b r e 1998, le d o c t e u r Michae l Peel , de la Médical Foundation 
for the Gare of the Victims of Torture, basée à Londres , p r é s e n t a u n r a p p o r t 
médica l d a n s lequel il conclua i t q u e : 

1. la p résence de d e u x c icat r ices d ' u n c e n t i m è t r e sur le côté dro i t de la 
t ê t e du r e q u é r a n t é ta i t c o m p a t i b l e avec son récit selon lequel on lui avai t 
cogné la t ê t e con t r e le m u r ; 

2. la c ica t r i sa t ion du t y m p a n droi t pouvai t c o r r e s p o n d r e à la 
r é p a r a t i o n ch i ru rg ica le d ' une r u p t u r e t r a u m a t i q u e de ce t t e m e m b r a n e ; 

3. des p l aques psor ias iques sur le h a u t du dos conf i rmaien t le 
d iagnos t i c selon lequel il s 'agissai t d 'un psor ias is (affection non 
infect ieuse mais a g g r a v é e p a r le s t ress) ; 



DÉCISION T.I. c. ROYAUME-UNI 475 

4. u n e cicatr ice l inéai re de 4 c e n t i m è t r e s su r le h a u t du b r a s droi t é ta i t 
c o m p a t i b l e avec les d i res du r e q u é r a n t selon lesquels on l 'avait fouet té 
avec un câble é l ec t r i que ; 

5. deux c icat r ices l inéa i res à l ' i n t é r i eu r de l ' avan t -bras g a u c h e , de 
5 cm x 1 cm et 4 c m x 2 cm r e s p e c t i v e m e n t , é t a i en t compa t ib l e s avec ses 
a f f i rmat ions selon lesquel les on l 'avait b rû lé avec u n e b a r r e m é t a l l i q u e 
chauffée ; 

6. u n e cicatr ice i r r égu l i è re d ' un c e n t i m è t r e de d i a m è t r e su r le dessus 
de la m a i n g a u c h e é ta i t compa t ib l e avec son réci t selon leque l on lui avait 
écrasé u n e c i g a r e t t e sur la m a i n ; 

7. u n e cicatr ice i r r égu l i è re d 'un c e n t i m è t r e de long d e r r i è r e le ta lon 
droi t é t a i t c o m p a t i b l e avec ses d i res selon lesquels u n e cha îne lui avait 
en ta i l lé les chevil les lorsqu ' i l é ta i t s u s p e n d u . 

Le d o c t e u r Peel concluai t que les dé ta i l s fournis pa r le r e q u é r a n t a u 
sujet de sa d é t e n t i o n é t a i en t t o t a l e m e n t compa t ib l e s avec la desc r ip t ion 
des c e n t r e s de d é t e n t i o n sr i - lankais q u e lui ava ien t faite d ' a u t r e s 
d e m a n d e u r s d 'as i le , q u e les c icat r ices visibles sur le corps de l ' in té ressé 
c o r r e s p o n d a i e n t p a r f a i t e m e n t à son réci t et que celui-ci décr iva i t c e r t a in s 
s y m p t ô m e s psychologiques observables chez les p e r s o n n e s ayant é té 
d é t e n u e s et b a t t u e s . 

Le r e q u é r a n t fit u n e d e u x i è m e d e m a n d e de cont rô le j u r i d i c t i o n n e l en 
s o u m e t t a n t les é l é m e n t s méd icaux exposés c i -dessus ; il r e m e t t a i t e n 
cause l ' app roba t ion de l 'A l lemagne c o m m e pays t ie rs sûr en se fondant 
n o t a m m e n t su r le fait que ce pays ne reconna i ssa i t pas c o m m e é t a n t des 
réfugiés les p e r s o n n e s p e r s é c u t é e s pa r des é l é m e n t s i n d é p e n d a n t s de 
l 'E ta t . Le 2 oc tobre 1998, le j u g e L a t h a m refusa au r e q u é r a n t 
l ' au to r i sa t ion de d e m a n d e r ce con t rô le . L 'avocat du r e q u é r a n t e s t i m a 
qu ' i l n 'y avai t a u c u n f o n d e m e n t à u n recours a u p r è s de la C o u r d ' appe l . 
U n a r r ê t é de r e f o u l e m e n t fut pris p o u r le 8 oc tobre 1998, ma i s son 
exécut ion fut r e p o r t é e . 

Le d o c t e u r Col in Livings ton, de VA Medical Foundation for the Care qfthe 
Victims of Torture, é tabl i t un nouveau r a p p o r t médica l ap rès avoir e x a m i n é 
le r e q u é r a n t à d e u x repr i ses , le 28 j u i n et le 9 ju i l le t 1999. Il y ind iqua i t ce 
qui suit : 

« M o n avis p r o f e s s i o n n e l est q u e , e u é g a r d n o t a m m e n t a u c o u , à la m â c h o i r e e t a u x 

c i c a t r i c e s d u c s à d e s b r û l u r e s (...) il y a u n e s é r i e u s e pos s ib i l i t é , e t j ' i r a i s m ê m e p lus loin 

[ p o u r c o n c l u r e q u ' i l y a ] t r è s p e u d e d o u t e s q u e ce q u i a é t é o b s e r v é e t r e l evé c i -des sus 

r é s u l t e d e l é s ions c o r p o r e l l e s q u i lui o n t é t é o c c a s i o n n é e s p a r le p a s s é a u c o u r s d e 

p é r i o d e s d e d é t e n t i o n (...) Si c e r t a i n s s y m p t ô m e s d ' o r d r e p h y s i q u e q u i o n t é t é d é c r i t s 

p e r s i s t e n t , j ' e s t i m e é g a l e m e n t q u e c e r t a i n e s s é q u e l l e s p s y c h o l o g i q u e s d e s m a u v a i s 

t r a i t e m e n t s p a s s é s s o n t t o u j o u r s p r é s e n t e s et s u s c e p t i b l e s d e d e m e u r e r l o n g t e m p s (...) 

Il y a p e u d e c lou tes , à s u p p o s e r q u ' i l y e n a i t , q u e [les c i c a t r i c e s d u r e q u é r a n t ] a i e n t é té 

c a u s é e s d e la m a n i è r e d é c r i t e p a r l ' i n t é r e s s é . » 
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Le 11 aoû t 1999, à la sui te de la décis ion r e n d u e le 23 ju i l l e t 1999 pa r la 
C o u r d ' appe l d a n s l 'affaire Adan, Subaskaran andAitseguer (voir « L e droi t et 
la p r a t i q u e p e r t i n e n t s » ci -dessous) , les r e p r é s e n t a n t s du r e q u é r a n t 
p r i è r e n t le m i n i s t r e de l ' I n t é r i eu r de r econs idé re r sa décis ion de dél ivrer , 
en appl ica t ion de l 'ar t icle 2 § 2 de la loi de 1996 sur l 'asile et l ' immig ra t i on , 
un cert i f icat a u t o r i s a n t le r e fou lemen t du r e q u é r a n t vers l 'A l l emagne , et 
lui d e m a n d è r e n t d ' e x a m i n e r au fond la d e m a n d e d 'as i le de l ' in té ressé . Le 
12 aoû t 1999, le m i n i s t r e i nd iqua q u ' à ce s t a d e , il ne souha i t a i t pas 
e x a m i n e r la d e m a n d e du r e q u é r a n t au fond, car il avait saisi la C h a m b r e 
des lords d 'un appe l au sujet d 'Adan et d 'Ai t seguer . P a r a i l leurs , il 
e s t ima i t q u ' u n e tel le d é m a r c h e é ta i t p r é m a t u r é e , car la r e q u ê t e du 
r e q u é r a n t a u p r è s de la C o u r po r t a i t su r des ques t ions re la t ives à la 
Conven t i on qu i n ' ava i en t pas é t é e x a m i n é e s p a r la C o u r d ' appe l d a n s 
l 'affaire Adan, Subaskaran and Aitseguer. 

Le r e q u é r a n t a p r é s e n t é des d o c u m e n t s é m a n a n t de m e m b r e s de sa 
famille et é t a y a n t son exposé des fai ts , à savoir pa r e x e m p l e u n e 
déc l a r a t i on de sa m è r e en da t e du 3 j u i n 1999, u n e déc l a r a t i on écr i te 
p a r sa m è r e sous la foi du s e r m e n t en d a t e du 1 e r aoû t 1999, u n e l e t t r e 
de son oncle d a t é e du 24 m a i 1999 et u n e l e t t r e de sa s œ u r en d a t e du 
3 j u i n 1999. Il a é g a l e m e n t fourni à la C o u r des p h o t o g r a p h i e s cou leur 
m o n t r a n t d iverses m a r q u e s sur sa t ê t e , ses j a m b e s , son b r a s et son 
to rse . 

B. Le dro i t e t la p r a t i q u e p e r t i n e n t s 

1. Les textes internationaux applicables 

Le R o y a u m e - U n i et l 'A l lemagne sont p a r t i e s à la Conven t i on de 
G e n è v e de 1951 re la t ive au s t a t u t des réfugiés , don t l 'ar t ic le 33 § 1 est 
ainsi libellé : 

« A u c u n d e s E t a t s c o n t r a c t a n t s n ' e x p u l s e r a et n e r e f o u l e r a , d e q u e l q u e m a n i è r e q u e 

ce so i t , u n r é f u g i é s u r les f r o n t i è r e s d e s t e r r i t o i r e s où sa v ie ou s a l i b e r t é s e r a i t m e n a c é e 

e n r a i s o n d e s a r a c e , d e s a r e l i g i o n , d e s a n a t i o n a l i t é , d e son a p p a r t e n a n c e à u n c e r t a i n 

g r o u p e soc ia l ou d e s e s o p i n i o n s p o l i t i q u e s . » 

La Conven t i on de Dubl in (Conven t ion re la t ive à la d é t e r m i n a t i o n de 
l 'E ta t r e sponsab le de l ' e x a m e n d ' une d e m a n d e d 'asi le p r é s e n t é e d a n s 
l 'un des E t a t s m e m b r e s des C o m m u n a u t é s e u r o p é e n n e s , s ignée le 15 j u i n 
1990) prévoit c e r t a i n e s m e s u r e s d e s t i n é e s à veiller à ce que les 
d e m a n d e u r s d 'asi le voient l eu r s d e m a n d e s e x a m i n é e s pa r l 'un des E t a t s 
m e m b r e s et à ce qu ' i l s ne soient pas ad res sés success ivement d ' un E t a t 
m e m b r e à u n a u t r e . Les a r t ic les 4 à 8 exposen t les c r i t è r e s p e r m e t t a n t de 
d é t e r m i n e r que l est le seul E t a t m e m b r e r e sponsab le de l ' e x a m e n d ' u n e 
d e m a n d e d 'as i le . En ve r tu de l 'ar t ic le 7, la r esponsab i l i t é de l ' e x a m e n 
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d ' une d e m a n d e d 'asi le i ncombe à l 'Eta t m e m b r e r e sponsab le du cont rô le 
de l ' en t r ée de l ' é t r a n g e r sur le t e r r i to i r e des E t a t s m e m b r e s . Le R o y a u m e -
Uni et l 'A l lemagne sont tous deux s igna ta i r e s . 

2. Les textes réglementaires et législatifs du Royaume-Uni en matière 
d'immigration 

L'ar t ic le 2 de la loi de 1996 sur l 'asile et l ' i m m i g r a t i o n se lit c o m m e 
suit : 

« l. (...) u n e p e r s o n n e q u i a d e m a n d é l ' as i le [ p e u t ê t r e ] r e f o u l é e h o r s d u R o y a u m e -

U n i si 

a ) le m i n i s t r e [de l ' I n t é r i e u r ] ce r t i f i e q u ' à s o n av is , les c o n d i t i o n s e x p o s é e s a u 

p a r a g r a p h e 2 c i - d e s s o u s s o n t r e m p l i e s . 

(...) 

2. L e s c o n d i t i o n s s o n t les s u i v a n t e s : 

a) l ' i n t é r e s s é n ' e s t p a s u n r e s s o r t i s s a n t ou u n c i t o y e n d u p a y s ou d u t e r r i t o i r e vers 

l e q u e l il es t p r o p o s é d e l ' e n v o y e r ; 

b) sa vie et sa l i b e r t é n e son t p a s m e n a c é e s d a n s ce p a y s ou s u r ce t e r r i t o i r e e n r a i s o n 

d e s a r a c e , d e s a r e l i g ion , d e s a n a t i o n a l i t é , d e son a p p a r t e n a n c e à u n c e r t a i n g r o u p e 

soc ia l ou d e ses o p i n i o n s p o l i t i q u e s ; e t 

c) le g o u v e r n e m e n t de ce p a y s ou d e ce t e r r i t o i r e ne l ' e n v e r r a p a s v e r s u n a u t r e pays 

o u t e r r i t o i r e a u t r e m e n t q u e c o n f o r m é m e n t à la C o n v e n t i o n [de G e n è v e ] . » 

Le p a r a g r a p h e 345 des règles sur l ' i m m i g r a t i o n dispose q u e : 

«S i le m i n i s t r e [ d e l ' I n t é r i e u r ] est c o n v a i n c u qu ' i l e x i s t e u n E t a t s û r v e r s l e q u e l u n 

d e m a n d e u r d ' a s i l e p e u t ê t r e e n v o y é , la d e m a n d e d e celui -c i est e n p r i n c i p e r e j e t é e s a n s 

e x a m e n a u fond d e s a d e m a n d e d e s t a t u t d e r é f u g i é . U n pays s û r es t u n p a y s d a n s l eque l 

la vie ou la l i b e r t é d u d e m a n d e u r d ' a s i l e n e s e r a p a s m e n a c é e ( au s e n s d e l ' a r t i c l e 33 d e 

la C o n v e n t i o n [de G e n è v e ] ) et d o n t le g o u v e r n e m e n t n ' e n v e r r a p a s le d e m a n d e u r 

a i l l e u r s de m a n i è r e c o n t r a i r e a u x p r i n c i p e s de la C o n v e n t i o n [de G e n è v e ] (...) » 

Le p a r a g r a p h e 347 des règles sur l ' i m m i g r a t i o n ind ique q u e : 

« L o r s q u ' u n d e m a n d e u r d ' a s i l e a r r i v e a u R o y a u m e - U n i e n p r o v e n a n c e d ' u n a u t r e pays 

q u i est p a r t i e à la C o n v e n t i o n [de G e n è v e ] (...) e t q u i a e x a m i n é et r e j e t é u n e d e m a n d e 

d ' a s i l e p r é s e n t é e p a r lu i , s a d e m a n d e d ' a s i l e d é p o s é e a u R o y a u m e - U n i p e u t ê t r e r e j e t é e 

s a n s e x a m e n a u fond d e sa d e m a n d e d e s t a t u t de r é f u g i é . Il p e u t ê t r e r e f o u l é v e r s le pays 

e n q u e s t i o n ou v e r s t o u t p a y s r e m p l i s s a n t les c r i t è r e s e x p o s é s a u p a r a g r a p h e 3 4 5 , et ê t r e 

i n v i t é à p r é s e n t e r t o u t é l é m e n t n o u v e a u a u x a u t o r i t é s d u pays a y a n t i n i t i a l e m e n t 

e x a m i n é sa d e m a n d e . » 

Le m i n i s t r e a le pouvoir d ' a cco rde r u n p e r m i s excep t ionne l d ' e n t r é e ou 
de séjour d a n s c e r t a i n s cas ne re levan t pas de la loi ou des règ les p réc i t ées . 
La po l i t ique à suivre consis te à accorder un tel p e r m i s : 

« ( . . . ) L o r s q u e les e x i g e n c e s d e la C o n v e n t i o n [de G e n è v e ] n e son t p a s r e m p l i e s d a n s 

u n c a s p a r t i c u l i e r et q u e le r e t o u r v e r s le p a y s d ' o r i g i n e a u r a i t p o u r effet d e s o u m e t t r e le 

d e m a n d e u r à d e s a c t e s d e t o r t u r e o u à u n t r a i t e m e n t c r u e l , i n h u m a i n ou d é g r a d a n t , ou 
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l o r s q u e le r e f o u l e m e n t p r o v o q u e r a i t u n e r u p t u r e i n ju s t i f i ab l e d e la vie f a m i l i a l e (...) 

U n e p e r s o n n e n e d e v r a i t j a m a i s se vo i r r e f u s e r un p e r m i s e x c e p t i o n n e l d ' e n t r é e o u d e 

s é j o u r s'il e x i s t e d e s mo t i f s s é r i e u x d e p e n s e r q u ' e l l e s e r a i t t o r t u r é e ou s o u m i s e d ' u n e 

a u t r e façon à u n t r a i t e m e n t i n h u m a i n ou d é g r a d a n t d a n s l ' h y p o t h è s e où e l le é t a i t 

r e n v o y é e d a n s s o n p a y s d ' o r i g i n e . » 

Le refus d ' acco rde r un p e r m i s excep t ionne l peu t faire l 'objet d ' un 
con t rô le j u r id i c t i onne l . Les t r i b u n a u x peuven t j u g e r q u e , d a n s tel ou tel 
cas , l 'exercice pa r le m i n i s t r e de son pouvoir d i s c ré t i onna i r e est illicite 
pa rce q u ' e n t a c h é d ' i l légal i té , d ' i r r a t i ona l i t é ou d ' i r r é g u l a r i t é p ro ­
cédu ra l e . Les t r i b u n a u x peuven t a n n u l e r une décis ion s'il est é tabl i qu ' i l 
ex is ta i t un r i sque sé r ieux de t r a i t e m e n t i n h u m a i n , au mot i f q u ' a u c u n 
m i n i s t r e r a i sonnab le ne pouvai t p r e n d r e une tel le décision. 

3. La jurisprudence du Royaume-Uni 

P o u r la pér iode a n t é r i e u r e à ju i l le t 1999, l ' a t t i t ude des j u r id i c t ions 
na t i ona l e s r e l a t i v e m e n t à l 'ar t ic le 2 d e la loi de 1996 sur l 'asile et 
l ' i m m i g r a t i o n se r é s u m e c o m m e suit : 

i. Le m i n i s t r e de l ' I n t é r i eu r ne s a u r a i t se b a s e r sur le seul fait q u e 
l 'E ta t t ie rs a signé la Conven t i on de G e n è v e : il doi t s ' a s sure r q u e cet 
E t a t sat isfai t à ses obl igat ions d a n s la p r a t i q u e (Re Musisi, Appeal Cases 
1987, p . 514). 

ii. Il convient de d é t e r m i n e r si l ' a t t i t ude de l 'Eta t t iers e n t r e d a n s 
l ' éventa i l des r éponses d ' un E t a t c o n t r a c t a n t ag i s san t de bonne foi pour 
r e m p l i r ses obl iga t ions décou lan t de la Conven t ion de G e n è v e 
(R. v. Secretary of State for the Home Department, ex parte Iyadurai, Immigration 
andNationality Law Reports 1998, p . 472) . 

iii. Le m i n i s t r e doit s ' a s su re r qu'i l n 'y a a u c u n r i sque réel q u e l 'E ta t 
t iers envoie le d e m a n d e u r a i l leurs en violat ion de la Conven t i on de 
G e n è v e (R. v. Secretary of State for the Home Department, ex parte Canbolat, 
Weekly Law Reports 1997, vol. l , p . 1569). 

D a n s l ' a r rê t qu 'e l l e a r e n d u le 23 ju i l l e t 1999 en l 'affaire R. v. Secretary of 
State for the Home Department, ex parte Adan, Subaskaran and Aitseguer, la C o u r 
d ' appe l s 'est p e n c h é e sur la ques t i on g é n é r a l e de savoir si le min i s t r e é ta i t 
en dro i t de renvoyer des d e m a n d e u r s d 'asi le en F r a n c e et en A l l e m a g n e en 
app l ica t ion de l 'ar t ic le 2 § 2 c) de la loi de 1996 su r l 'asile et l ' immig ra t i on , 
s a c h a n t q u e ces deux E t a t s ne r econna i s sen t pas c o m m e des réfugiés les 
p e r s o n n e s c r a ignan t d ' ê t r e p e r s é c u t é e s pa r des é l é m e n t s i n d é p e n d a n t s de 
l 'E ta t . A d a n é ta i t u n e r e s so r t i s san te s o m a l i e n n e à qui l'on avait refusé 
l 'asile en A l l e m a g n e avan t qu 'e l l e n ' a r r ive au R o y a u m e - U n i ; S u b a s k a r a n 
é ta i t u n r e s so r t i s san t s r i - lankais qu i sollicitait l 'asile au R o y a u m e - U n i en 
ra i son des mauva i s t r a i t e m e n t s subis de la p a r t des L T T E ma i s aussi de 
l ' a r m é e s r i - lankaise , et qu i avai t dé jà é té d é b o u t é pa r les au to r i t é s 
a l l e m a n d e s ; enfin, A i t s e g u e r é t a i t un ci toyen a lgé r ien don t la d e m a n d e 
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d 'asi le avait é té re je tée p a r les a u t o r i t é s f rançaises . La C o u r d 'appel a 
e s t imé q u e la p ro tec t ion offerte pa r la C o n v e n t i o n de G e n è v e s ' é t enda i t 
aux p e r s o n n e s c r a i g n a n t d ' ê t r e p e r s é c u t é e s p a r des é l é m e n t s 
i n d é p e n d a n t s de l 'E ta t , l o r sque , pour q u e l q u e ra ison que ce soit, l 'Eta t 
ne souha i t a i t pas ou ne pouvai t pas offrir l u i - m ê m e c e t t e p ro t ec t i on . Les 
a d m i n i s t r a t i o n s a l l e m a n d e et f rançaise souscr ivant à la « t h é o r i e de la 
r e sponsab i l i t é» - en ve r tu de laquel le le s t a t u t de réfugié est l imité aux 
p e r s o n n e s c r a i g n a n t u n e p e r s é c u t i o n d u e à des a u t o r i t é s é t a t i q u e s ou 
quas i é t a t i q u e s , ou u n e pe r sécu t ion d u e à des é l é m e n t s i n d é p e n d a n t s de 
l 'Eta t lorsqu ' i l est d é m o n t r é q u e ce t t e p r a t i q u e est to lé rée ou e n c o u r a g é e 
par l 'Eta t en ques t ion , ou du moins que cet E ta t n 'est pas disposé à offrir 
sa p ro tec t ion - , le min i s t r e ne pouvai t pas sur le p lan j u r i d i q u e cer t i f ier 
q u e les d e m a n d e u r s , en é t a n t renvoyés d a n s ces pays , é t a i e n t renvoyés 
d a n s des pays t iers sû r s , ca r les E t a t s en ques t ion n ' a p p l i q u a i e n t pas les 
va leurs essen t ie l les de la C o n v e n t i o n : 

«S i u n E l a t p a r t i e à la C o n v e n t i o n cle G e n è v e a d o p t e u n e p o s i t i o n i n c o m p a t i b l e avec 

la b o n n e i n t e r p r é t a t i o n de la C o n v e n t i o n et agi t c o n f o r m é m e n t à c e t t e p o s i t i o n , il n e 

p e u t ê t r e c o n s i d é r é c o m m e u n p a y s t i e r s s û r ; n o n s e u l e m e n t p a r c e q u e le c r i t è r e d u 

« r i s q u e r é e l » est i g n o r é (et il l 'es t c e r t a i n e m e n t ) , m a i s p a r c e q u e d a n s ce c a s 

p a r t i c u l i e r , la C o n v e n t i o n n ' e s t n u l l e m e n t a p p l i q u é e . » ( p a r a g r a p h e 68) 

Le m i n i s t r e a d e m a n d é à la C h a m b r e des lords l ' au to r i sa t ion de faire 
appe l d e c e t t e décis ion en ce qu i c o n c e r n e A d a n et A i t s egue r , a u c u n e 
d e m a n d e s é p a r é e n ' ayan t é té faite au sujet de S u b a s k a r a n en ra ison de la 
s imi l i tude des p r o b l è m e s soulevés. 

4. La législation allemande relative aux demandeurs d'asile et aux personnes 
sollicitant une protection 

L'Office fédéral pour la r econna i s sance des réfugiés é t r a n g e r s e x a m i n e 
les d e m a n d e s d 'asi le et d é t e r m i n e s'il exis te des obs tac les à l 'expuls ion des 
é t r a n g e r s . Ses décis ions d ' expuls ion sont suscept ib les d ' ê t r e cont rô lées 
p a r la C o u r fédéra le a d m i n i s t r a t i v e . 

En app l ica t ion de l 'ar t icle 16a § 1 de la Loi f o n d a m e n t a l e , un individu 
p e r s é c u t é p o u r des motifs po l i t iques jou i t du droi t d 'as i le . U n e p e r s o n n e 
qui a droi t à l 'asile bénéficie d ' un s t a t u t j u r i d i q u e conforme à la 
Conven t i on de G e n è v e re la t ive au s t a t u t des réfugiés et se voit dél ivrer 
un p e r m i s de séjour i l l imité (ar t ic le 68 de la loi sur la p r o c é d u r e d 'as i le) . 

L 'a r t ic le 51 de la loi re la t ive aux é t r a n g e r s in te rd i t l ' expuls ion d 'un 
é t r a n g e r vers u n E t a t où il se ra i t conf ronté à u n e pe r sécu t i on pol i t ique . 
U n é t r a n g e r p ro tégé de l 'expuls ion g râce à ce t t e d isposi t ion jou i t d 'un 
s t a t u t j u r i d i q u e prévu pa r la C o n v e n t i o n de G e n è v e , ma i s ne reçoit q u ' u n 
t i t re de sé jour l imi té , et ce p o u r des motifs excep t ionne l s . 

Selon la j u r i s p r u d e n c e c o n s t a n t e de la C o u r cons t i tu t ionne l l e 
a l l e m a n d e , l 'octroi du s t a t u t de réfugié po l i t ique r e q u i e r t l ' exis tence 
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d 'un r i sque de pe r sécu t ion é m a n a n t d ' u n e a u t o r i t é é t a t i q u e ou quas i 
é t a t i q u e . La p e r s é c u t i o n p a r des en t i t é s pr ivées ou d e s pa r t i cu l i e r s n ' e s t 
r e t e n u e q u e si elle peu t ê t r e a t t r i b u é e à l 'E ta t d a n s le sens où celui-ci 
e n c o u r a g e ou to lè re de façon passive la pe r sécu t ion p a r des g roupes 
pr ivés , ou, e x c e p t i o n n e l l e m e n t , si l 'E ta t ne fourni t pas u n e p ro t ec t i on 
a p p r o p r i é e pa rce q u e les s t r u c t u r e s po l i t iques ou sociales e x i s t a n t e s le 
m e t t e n t d a n s l ' incapaci té d 'agi r . Ne sont pas visées les s i tua t ions d a n s 
lesquel les un E t a t a de fait p e r d u le con t rô le d e c e r t a i n e s p a r t i e s de son 
t e r r i t o i r e (Cour cons t i tu t ionne l l e fédéra le , décis ion du 2 ju i l le t 1980, 
vol. 54, p. 358) . 

Les m a u v a i s t r a i t e m e n t s infligés p a r un a g e n t de l 'E ta t , cons idé rés 
c o m m e un fait isolé su rvenu d a n s le d é p a s s e m e n t des fonctions de celui-
ci, et i n t e r d i t s et s anc t i onnés p a r le biais de p r o c é d u r e s admin i s t r a t i ve s et 
péna le s r égu l i è res , ne sont pas i m p u t é s à l 'E ta t . La t o r t u r e p r a t i q u é e par 
des a u t o r i t é s pol icières ou p é n i t e n t i a i r e s , qu ' i l s 'agisse de pe r sécu t ion 
pol i t ique ou que l 'on soit d a n s l 'hypothèse visée pa r l 'ar t icle 3 de la 
C o n v e n t i o n , est i m p u t a b l e à l 'Eta t . La compl ic i té de l 'E ta t peu t ê t r e 
d é m o n t r é e lo rsque la t o r t u r e est p r a t i q u é e d a n s le c ad re des s t r u c t u r e s 
policières ou mi l i t a i res de celui-ci. 

L o r s q u ' u n e d e m a n d e d 'asi le v isant à o b t e n i r u n e p r o t e c t i o n con t r e la 
pe r sécu t ion po l i t ique ne r empl i t pas les ex igences de l 'ar t ic le 16a § 1 de 
la Loi f o n d a m e n t a l e ou de l 'ar t icle 51 § 1 de la loi re la t ive a u x é t r a n g e r s , 
l'Office fédéral doit d é t e r m i n e r si le d e m a n d e u r cour t un r i sque sé r i eux 
de subi r un t r a i t e m e n t con t r a i r e à l 'ar t ic le 3 de la Conven t i on en cas de 
r e tou r . L 'ar t ic le 53 § 4 de la loi su r les é t r a n g e r s in t e rd i t l ' expuls ion en 
pare i l les c i rcons tances . 

D a n s une décis ion du 15 avril 1997 (vol. 104, p . 265) , la C o u r fédérale 
a d m i n i s t r a t i v e a l l e m a n d e a décidé q u ' u n d e m a n d e u r , pour r e m p l i r les 
condi t ions posées p a r l 'ar t ic le 53 § 4 de la loi re la t ive aux é t r a n g e r s , doit 
m o n t r e r qu ' i l cour t un r i sque sé r i eux de se voir infl iger une pe ine ou un 
t r a i t e m e n t i n h u m a i n ou d é g r a d a n t pa r u n e a u t o r i t é é t a t i q u e ou quas i 
é t a t i q u e . La j u r id i c t i on a l l e m a n d e a donc refusé de suivre 
l ' i n t e rp r é t a t i on de l 'ar t icle 3 de la C o n v e n t i o n a d o p t é e p a r la C o u r 
e u r o p é e n n e des Dro i t s de l ' H o m m e d a n s l 'affaire A h m e d c. A u t r i c h e 
( a r r ê t du 17 d é c e m b r e 1996, Recueil des arrêts et décisions 1996-VI). 

Si les condi t ions p réa lab les à l 'appl icat ion de l 'ar t ic le 53 § 4 ne sont pas 
r éun ie s , u n e p ro t ec t i on peu t ê t r e accordée en v e r t u de l 'ar t icle 53 § 6 de la 
loi sur les é t r a n g e r s , qu i confère aux a u t o r i t é s une c o m p é t e n c e 
d i sc ré t i onna i r e p o u r surseoi r à l ' expuls ion en cas de d a n g e r sé r i eux 
pesan t sur la vie, l ' in tégr i té phys ique ou la l ibe r té d 'un é t r a n g e r . C e l a 
vaut pour un d a n g e r individuel concre t r é s u l t a n t soit de l 'E ta t soit d ' un 
ac te privé. Il n ' e s t pas nécessa i re qu ' i l y ait ac te i n t en t i onne l , 
i n t e rven t ion ou m e s u r e de l 'E ta t , c e t t e p r o t e c t i o n r e c o u v r a n t les d a n g e r s 
qu i p è s e n t sur la vie en ra ison de condi t ions de vie difficiles, de l ' absence 
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d ' un t r a i t e m e n t médica l nécessa i re , e tc . ( C o u r fédéra le a d m i n i s t r a t i v e , 
décis ion du 9 s e p t e m b r e 1997, InfAusIR 1998, p . 125). C e t t e disposi t ion a 
é g a l e m e n t é té app l i quée à la g u e r r e civile ou à des s i tua t ions de conflits où 
la m e n a c e é ta i t d 'or ig ine non é t a t i q u e ( t r ibuna l a d m i n i s t r a t i f s u p é r i e u r 
du B a d e - W u r t e m b e r g , décis ion du 11 mai 1999, 6S 514/99) . Les 
p e r s o n n e s qui reçoivent u n e p ro t ec t i on en ve r tu de c e t t e disposi t ion 
bénéf ic ient d ' un p e r m i s de séjour t e m p o r a i r e de t rois mois , r enouve lab le 
pa r les a u t o r i t é s . 

D u r a n t les six p r e m i e r s mois de l ' a n n é e 1999, l 'ar t icle 53 § 6 a é té 
app l iqué à v i n g t - q u a t r e r e s so r t i s san t s sr i - lankais en ra ison de r i sques 
individuels sé r ieux de mauva i s t r a i t e m e n t s qui ne pouva ien t ê t re 
a t t r i b u é s à l 'Eta t s r i - lankais . P a r m i les in t é res sés f igurai t un T a m o u l 
don t les c ica t r ices le m e t t a i e n t en d a n g e r rée l d ' ê t r e a r r ê t é p a r les forces 
de sécur i t é et d ' ê t r e à nouveau soumis à la t o r t u r e pa rce qu ' i l é ta i t 
soupçonné d 'avoir des l iens avec les L T T E ( t r ibuna l a d m i n i s t r a t i f de 
D r e s d e , décis ion du 16 n o v e m b r e 1998, 5 K3Ü493 /96 ) . 

Les d e m a n d e u r s qui ont é t é d é b o u t é s peuven t faire r é e x a m i n e r leur 
doss ier d a n s le cad re d ' u n e nouvel le p r o c é d u r e d 'as i le ( d e m a n d e 
c o m p l é m e n t a i r e , a r t ic le 71 de la loi sur la p r o c é d u r e d ' as i l e ) , sans 
pré judice de l 'ar t icle 51 §§ 1 à 3 de la loi sur la p r o c é d u r e 
a d m i n i s t r a t i v e . Mais cela ne vau t q u e lorsque la s i tua t ion factuel le ou 
j u r i d i q u e a c h a n g é en faveur d u d e m a n d e u r , lorsqu' i l y a de nouveaux 
é l é m e n t s ou lorsqu ' i l exis te des ra isons de r e p r e n d r e la p r o c é d u r e 
a n a l o g u e s à celles q u e r e t i e n t l 'ar t ic le 580 du code de p r o c é d u r e civile 
(faux t é m o i g n a g e , n o u v e a u x t é m o i n s , e tc . ) . P a r a i l leurs , le d e m a n d e u r 
doit m o n t r e r q u e ces faits ou é l é m e n t s n o u v e a u x - à p r é s e n t e r d a n s un 
déla i de trois mois - sont suscep t ib les de m e n e r à u n e issue posit ive e t 
qu ' i l é ta i t d a n s l ' incapaci té de les p r é s e n t e r lors de la p r é c é d e n t e 
p r o c é d u r e d 'as i le . 

Toutefo is , m ê m e lorsque ces condi t ions ne sont pas r emp l i e s , les 
a u t o r i t é s c o m p é t e n t e s sont t e n u e s de d é t e r m i n e r si le d e m a n d e u r , en 
cas d e r e f o u l e m e n t , es t conf ron té à u n r i sque individuel s é r i eux p o u r sa 
vie et son in t ég r i t é phys ique , et en pa r t i cu l i e r à un d a n g e r g rave au sens 
de la j u r i s p r u d e n c e de la C o u r fédéra le a d m i n i s t r a t i v e se r a p p o r t a n t à 
l 'ar t icle 53 § 6 (voir pa r e x e m p l e la décis ion du 7 s e p t e m b r e 1999, 
1 C 6.99). 

U n e p e r s o n n e qu i fait u n e d e m a n d e c o m p l é m e n t a i r e ou qui sollicite 
une p ro tec t ion fondée sur l 'ar t icle 53 ne peu t ê t r e refoulée 
i m m é d i a t e m e n t à son r e t o u r en A l l e m a g n e en v e r t u du rejet a n t é r i e u r 
d ' u n e d e m a n d e d 'asi le ou d ' u n e décis ion d 'expuls ion . Si le d e m a n d e u r ne 
r empl i t pas les condi t ions p o u r u n e repr i se de la p r o c é d u r e ou un 
r é e x a m e n d e son dossier , les a u t o r i t é s doivent p r e n d r e u n e nouvelle 
décis ion d 'expuls ion , qui du r e s t e peu t ê t r e soumise à un contrôle 
j u r id i c t ionne l . C 'es t u n i q u e m e n t si u n e d e m a n d e non fondée est déposée 
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d a n s les deux a n n é e s su ivan tes q u e la décis ion ini t ia le d 'expuls ion res te en 
v igueur . U n d e m a n d e u r dispose d ' une s e m a i n e p o u r fo rmer a u p r è s du 
t r i b u n a l a d m i n i s t r a t i f un recours con t re son expuls ion . U n e expu ls ion ne 
p e u t avoir lieu avant q u e le t r i buna l ait s t a t u é . Le d e m a n d e u r peu t p r i e r le 
t r i buna l de d o n n e r un effet suspens i f à son r ecours . 

5. Rapports pertinents 

En 1998, A m n e s t y I n t e r n a t i o n a l r a p p o r t a i t au sujet de Sri L a n k a 
q u ' « a u c u n m e m b r e des forces de sécur i t é n ' a é té t r a d u i t en j u s t i c e pour 
s ' ê t re livré à la t o r t u r e » . En j u i n 1999, la m ê m e o r g a n i s a t i o n a publ ié u n 
r a p p o r t in t i tu lé «Sri Lanka. Torture in custody» («Sri Lanka . La t o r t u r e en 
d é t e n t i o n » ) . Ce r appor t ind iqua i t ( t r a d u c t i o n l ibre) : 

« (...) d e s a c t e s d e t o r t u r e (...) c o n t i n u e n t à ê t r e s i g n a l é s p r e s q u e q u o t i d i e n n e m e n t (si 

ce n ' e s t q u o t i d i e n n e m e n t ) d a n s le c a d r e d u confl i t p e r s i s t a n t e n t r e les forces d e s é c u r i t é 

et les T i g r e s l i b é r a t e u r s d e l ' E e l a m t a m o t i l ( L T T E ) , q u i l u t t e n t p o u r la c r é a t i o n d ' u n 

E t a t i n d é p e n d a n t ( E c l a m ) d a n s le n o r d - e s t du pays (...) 

L e p h é n o m è n e d e s a r r e s t a t i o n s , d e s d é t e n t i o n s et d e s a c t e s d e t o r t u r e à C o l o m b o est 

é t r o i t e m e n t lié à la s u r v e n a n c e d ' a t t a q u e s d e s L T T E d a n s la v i l le , à la d é c o u v e r t e de 

m a t é r i e l u t i l i s é p o u r ces a g r e s s i o n s ou à t o u t e g r a n d e m a n i f e s t a t i o n p u b l i q u e a y a n t 

l ieu à C o l o m b o , c o m m e la f ê te d e l ' I n d é p e n d a n c e . U n g r a n d n o m b r e d ' a r r e s t a t i o n s 

son t s i g n a l é e s a p r è s d e s e x p l o s i o n s , d e s a s s a s s i n a t s et la d é c o u v e r t e d ' a r m e s . » 

U n r a p p o r t de la Médical Foundation for the Care of the Victims qf Torture 
in t i tu lé «No Safe Haven: Nigérian, Kenyan and Sri Lankan Torture Victims in 
the United Kingdom» ( «Pas de refuge s û r : des v ic t imes de t o r t u r e 
n igé r i ans , kenyans et s r i - lankais au R o y a u m e - U n i » ) et d a t é d 'oc tobre 
1997, exp l iqua i t ( t r aduc t i on l i b r e ) : 

« B i e n q u e le g o u v e r n e m e n t é l u e n 1994 a i t é t a b l i d e s c a d r e s l é g a u x e n e x p r i m a n t s a 

v o l o n t é d e l u t t e r c o n t r e les a t t e i n t e s a u x d r o i t s d e l ' h o m m e d u e s a u x fo rces d e s é c u r i t é , 

c e s c a d r e s se s o n t a v é r é s i n s u f f i s a n t s p o u r l i m i t e r les v i o l a t i o n s d e s d r o i t s d e l ' h o m m e 

c o m m i s e s p a r l ' a r m é e ou la po l ice et p o u r t r a d u i r e les c o u p a b l e s e n j u s t i c e . L e s 

T a m o u l s , en p a r t i c u l i e r les j e u n e s h o m m e s , s o n t f r é q u e m m e n t d é t e n u s p a r les forces 

d e s é c u r i t é q u i r e c h e r c h e n t les p a r t i s a n s d e s T i g r e s (...) N o m b r e d ' e n t r e e u x (...) son t 

d é t e n u s , pa r fo i s p e n d a n t d e l o n g u e s p é r i o d e s et s o n t m a l t r a i t é s ou t o r t u r é s (...) 

L o r s q u e les forces d e s é c u r i t é d é t i e n n e n t u n i n d i v i d u q u i p o r t e d e s c i c a t r i c e s , e l les 
p a r t e n t d u p r i n c i p e qu ' i l est m e m b r e d e s L T T E cl le t r a i t e n t de façon e x t r ê m e m e n t 
b r u t a l e ( . . . )» 

Le r a p p o r t du R a p p o r t e u r spécial des N a t i o n s un ies sur les exécu t ions 
ex t ra jud ic ia i res et s o m m a i r e s , d a t é du 12 m a r s 1998, aff i rmait au sujet de 
sa visite à Sri L a n k a : 

« Le p l u s s o u v e n t , les v i o l a t i o n s d e s d r o i t s d e l ' h o m m e son t c o m m i s e s d a n s le c o n t e x t e 

d ' o p é r a t i o n s m e n é e s p a r les forces d e s é c u r i t é c o n t r e l ' i n s u r r e c t i o n a r m é e . (...) ce s 

v i o l a t i o n s o n t é t é si n o m b r e u s e s , si f r é q u e n t e s et si g r a v e s a u fil d e s a n s , q u ' i l n ' e s t p a s 

pos s ib l e d e les t r a i t e r c o m m e si e l les n ' é t a i e n t q u e d e s cas isoles et i n d i v i d u e l s d e 
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c o n d u i t e d é v o y é e d e la p a r t d ' a g e n t s d e r a n g i n t e r m é d i a i r e ou s u b a l t e r n e , e t q u e ne s'y 

a t t a c h a i t a u c u n e r e s p o n s a b i l i t é p o l i t i q u e d e la h i é r a r c h i e civile et m i l i t a i r e . » 

Le r a p p o r t pour 1998 du m i n i s t è r e a m é r i c a i n des Affaires é t r a n g è r e s 
sur les d ro i t s de l ' h o m m e à Sri L a n k a , in t i tu lé «Sri Lanka Country Report 
on Human Rights Practices for 1998» et d a t é du 26 février 1999, indiquai t 
( t r aduc t ion l ibre) : 

« L a t o r t u r e d e m e u r e u n g r a v e p r o b l è m e et les c o n d i t i o n s d e d é t e n t i o n en p r i son 

r e s t e n t m é d i o c r e s . L e s a r r e s t a t i o n s [et d é t e n t i o n s ] a r b i t r a i r e s se p o u r s u i v e n t , a l l a n t 

s o u v e n t de p a i r a v e c l ' i n o b s e r v a t i o n p a r les forces d e s é c u r i t é d e c e r t a i n e s g a r a n t i e s 

p r é v u e s p a r les r è g l e m e n t s d ' e x c e p t i o n . L ' i m p u n i t é d e s p e r s o n n e s r e s p o n s a b l e s 

d ' a t t e i n t e s a u x d r o i t s de l ' h o m m e r e s t e u n g r a v e p r o b l è m e . A u c u n e a r r e s t a t i o n n ' a é t é 

o p é r é e à la s u i t e d e la d i s p a r i t i o n et d e l ' a s s a s s i n a t p r é s u m é d ' a u m o i n s 3 5 0 p e r s o n n e s 

s o u p ç o n n é e s d ' ê t r e d e s L T T E à j a f f n a e n 1996 et 1997 .» 

G R I E F S 

Le r e q u é r a n t a l lègue que l ' a t t i t ude du R o y a u m e - U n i , qui a o r d o n n é son 
r e fou lemen t vers l 'A l l emagne , d 'où il se ra renvoyé de façon s o m m a i r e vers 
Sri L a n k a , viole les a r t ic les 2, 3 , 8 et 13 de la Conven t i on . 

Le r e q u é r a n t affirme en pa r t i cu l i e r qu ' i l y a de b o n n e s ra i sons de 
p e n s e r q u e s'il est renvoyé à Sri L a n k a , il cour t un r i sque réel d e subi r u n 
t r a i t e m e n t c o n t r a i r e à l 'ar t icle 3 de la Conven t i on e n t r e les ma ins des 
forces de sécu r i t é , des L T T E et des o rgan i sa t i ons t a m o u l e s mi l i t an t e s 
favorables au g o u v e r n e m e n t . Il sou t ien t q u e les a u t o r i t é s a l l e m a n d e s 
n 'on t j u g é p e r t i n e n t s q u e les ac tes de l 'E ta t e t n 'on t pas cons idé ré les 
abus c o m m i s pa r tel ou tel agen t de l 'E ta t c o m m e des ac tes de l 'Eta t . 
C e t t e a t t i t u d e est con t r a i r e à la j u r i s p r u d e n c e de la C o m m i s s i o n et de la 
C o u r re la t ive à l 'ar t icle 3. Il déc la re que s'il é ta i t renvoyé en A l l e m a g n e , 
les a u t o r i t é s de ce pays ne r é e x a m i n e r a i e n t pas sa d e m a n d e d 'as i le , car il 
n ' a a u c u n nouvel é l é m e n t significatif à leur s o u m e t t r e à cet effet. Les 
é l é m e n t s m é d i c a u x e x a m i n é s p a r les a u t o r i t é s b r i t a n n i q u e s ne se ra ien t 
pas cons idé rés c o m m e p e r t i n e n t s , car ils se r a p p o r t e n t à des r i sques dont 
les a u t o r i t é s a l l e m a n d e s ne j u g e n t pas les or ig ines i m p u t a b l e s à l 'Etat , 
c o m m e les L T T E ou les fonc t ionna i res b r u t a u x ag i ssan t en d e h o r s de la 
loi. Le r e q u é r a n t fait valoir q u e la C o n v e n t i o n de Dubl in , qu i vise à 
p r éven i r le dépô t de mul t ip l e s d e m a n d e s d 'asi le au t i t re de la Conven t ion 
de G e n è v e re la t ive au s t a t u t des réfugiés , n ' e n t r e pas en ligne de compte 
d a n s la m e s u r e où son gr ief est t i ré de l 'a r t ic le 3 de la C o n v e n t i o n . 

S 'agissant de l 'ar t icle 13 de la C o n v e n t i o n , il e s t i m e q u ' u n cont rô le 
j u r id i c t i onne l ne cons t i tue pas un recours effectif car , d a n s le c ad re d 'un 
r e t o u r vers u n E t a t t iers p r é t e n d u m e n t sûr en ve r tu de la Conven t i on de 
Dub l in , les t r i b u n a u x du R o y a u m e - U n i ne s o u m e t t e n t pas les d e m a n d e s 
d 'asi le au «con t rô l e le plus s c r u p u l e u x » . 
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E N D R O I T 

Le r e q u é r a n t a l l ègue q u e l ' a t t i t ude du R o y a u m e - U n i , qui a o r d o n n é son 
r e fou lemen t vers l 'A l l emagne , d 'où il r i sque d ' ê t r e renvoyé à Sri L a n k a , 
viole les ar t ic les 2, 3, 8 et 13 de la Conven t i on . 

A. Q u a n t à l 'art ic le 3 d e la C o n v e n t i o n 

Le r e q u é r a n t se p la in t de ce que son expuls ion vers l 'Al lemagne pa r le 
R o y a u m e - U n i m é c o n n a î t r a i t l 'ar t icle 3 de la C o n v e n t i o n , ainsi libellé : 

« N u l ne p e u t ê t r e s o u m i s à la t o r t u r e ni à d e s p e i n e s o u t r a i t e m e n t s i n h u m a i n s ou 
d é g r a d a n t s . » 

/. Arguments des comparants 

a) Le gouvernement britannique 

Le g o u v e r n e m e n t b r i t a n n i q u e aff irme q u e la d e m a n d e d 'asi le du 
r e q u é r a n t doit ê t r e e x a m i n é e q u a n t au fond en A l l e m a g n e , où les 
a l léga t ions selon lesquel les il r i sque des mauva i s t r a i t e m e n t s s'il est 
renvoyé à Sri L a n k a se ron t app réc i ées p a r les a u t o r i t é s c o m p é t e n t e s 
c o n f o r m é m e n t à leurs obl iga t ions décou lan t d e la Conven t i on de G e n è v e 
de 1951 et de l 'ar t icle 3 de la Conven t ion . D a n s ces c i r cons tances , le 
G o u v e r n e m e n t n ' a fo rmulé a u c u n e obse rva t ion q u a n t au bien-fondé de la 
d e m a n d e d 'asi le du r e q u é r a n t , b ien qu' i l n ' a d m e t t e pas ses a f f i rmat ions 
c o m m e é t a n t j u s t e s . 

Le G o u v e r n e m e n t sou t i en t q u e le r e q u é r a n t ne cour t a u c u n r i sque rée l 
de subi r un t r a i t e m e n t con t r a i r e à l 'ar t ic le 3 en cas de r e fou l emen t vers 
l 'A l l emagne . Il soul igne q u e sa d e m a n d e d 'as i le a déjà é té e x a m i n é e au 
fond pa r les a u t o r i t é s a l l e m a n d e s , et n o t a m m e n t pa r le t r i b u n a l 
a d m i n i s t r a t i f de Bavière qu i , ap r è s avoir e n t e n d u le t é m o i g n a g e de 
l ' i n té ressé , a conclu q u e ses a l l éga t ions n ' é t a i e n t q u ' u n « t i ssu de 
m e n s o n g e s » . P a r a i l leurs , il est loisible au r e q u é r a n t de p r é s e n t e r aux 
a u t o r i t é s a l l e m a n d e s des é l é m e n t s n o u v e a u x - m é d i c a u x ou a u t r e s -
p o u r é t aye r sa d e m a n d e . Le G o u v e r n e m e n t r e j e t t e les a r g u m e n t s du 
r e q u é r a n t selon lesquels la légis lat ion a l l e m a n d e ne fourni t pas de 
p ro tec t ion a d é q u a t e con t re le r e f o u l e m e n t , en faisant obse rve r q u e 
m ê m e si les a u t o r i t é s ont u n e a t t i t u d e d i f férente c o n c e r n a n t les r i sques 
dus à des é l é m e n t s i n d é p e n d a n t s de l 'E ta t ou les ac t ions de 
fonc t ionna i res b r u t a u x , l ' in té ressé a u r a i t le droi t de r e s t e r en A l l e m a g n e 
en ve r tu de l 'ar t icle 53 § 6 de la loi re la t ive aux é t r a n g e r s s'il pouvai t 
p rouve r qu ' i l cour t à Sri L a n k a un r i sque sé r i eux de t o r t u r e ou de 
t r a i t e m e n t i n h u m a i n de q u e l q u e or ig ine q u e ce soit. Le G o u v e r n e m e n t 
évoque le g r a n d n o m b r e de p e r s o n n e s qui on t o b t e n u une p ro t ec t i on en 
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v e r t u de ce t t e d ispos i t ion et l ' absence de t o u t e p la in te p o r t é e devant la 
C o u r r e l a t i v e m e n t à u n p r é t e n d u m a n q u e de p r o t e c t i o n d a n s la 
légis lat ion a l l e m a n d e . 

Le G o u v e r n e m e n t a joute q u e ce t t e C o u r devra i t faire p r e u v e d 'une 
g r a n d e c i rconspect ion avan t d ' e s t i m e r q u e le r e fou lemen t d 'une 
p e r s o n n e d ' un E t a t c o n t r a c t a n t vers un a u t r e e m p o r t e r a i t violat ion de 
l 'ar t icle 3 de la Conven t ion , car , en l ' espèce, le r e q u é r a n t sera i t p ro t égé 
p a r la p r é é m i n e n c e du dro i t e n A l l e m a g n e et p o u r r a i t e n cas d e p r o b l è m e 
s ' ad resse r à c e t t e C o u r , à laque l le il pou r ra i t d e m a n d e r l 'appl icat ion de 
l 'ar t ic le 39 du r è g l e m e n t en vue d ' un surs is à l ' exécut ion de son 
expuls ion . Il sera i t mauva i s en pr inc ipe q u e le R o y a u m e - U n i a s s u m e u n e 
fonction de cont rô le cons i s t an t à vérifier si un a u t r e E t a t c o n t r a c t a n t , te l 
l 'A l lemagne , se conforme à la C o n v e n t i o n . Du r e s t e , cela c o m p r o m e t t r a i t 
le bon f o n c t i o n n e m e n t de la C o n v e n t i o n de Dub l in , mise en appl ica t ion 
pour a t t r i b u e r é q u i t a b l e m e n t et ef f icacement aux E t a t s d ' E u r o p e la 
responsab i l i t é de l ' e x a m e n des d e m a n d e s d 'as i le . 

b) Le requérant 

Le r e q u é r a n t sou t i en t qu ' i l cour t un r i sque réel de subir des ac tes d e 
t o r t u r e et des m a u v a i s t r a i t e m e n t s s'il est renvoyé à Sri L a n k a ; il s 'appuie 
sur les é l é m e n t s m é d i c a u x relat i fs à ses lésions et sur les r a p p o r t s faisant 
é t a t d ' un usage é t e n d u et géné ra l i s é de la t o r t u r e à Sri L a n k a , pa r les T igres 
t a m o u l s et les forces de sécur i t é . Ni le sy s t ème b r i t a n n i q u e ni celui de 
l 'Al lemagne ne lui ont offert la p ro tec t ion nécessa i re con t re un 
r e fou lemen t . Les a u t o r i t é s a l l e m a n d e s on t re je té sa d e m a n d e d'asile à 
l ' issue d ' une p r o c é d u r e p r o f o n d é m e n t viciée qui n ' a pas t e n u c o m p t e des 
d o m m a g e s subis . D a n s sa décis ion du 21 avril 1997, le t r ibuna l 
a d m i n i s t r a t i f de Bavière a a d o p t é une a t t i t u d e t o t a l e m e n t injustifiée face 
aux é l é m e n t s qu ' i l avait soumis . S 'agissant p a r e x e m p l e de la c r i t i que selon 
laquel le il n ' a fourni a u c u n dé ta i l sur la fo rma t ion i n f o r m a t i q u e qu ' i l avait 
e spéré suivre à C o l o m b o , cela s ' expl iquai t pa r le fait qu ' i l s 'é ta i t t rouvé 
d a n s l ' incapaci té de s ' inscr i re à ce cours en ra ison des p rob lèmes 
r e n c o n t r é s avec la police dès les cinq p r e m i e r s j o u r s passés d a n s ce t t e ville. 
Il n 'y avait r ien d ' é t o n n a n t non plus d a n s le fait qu ' i l ait laissé ses 
d o c u m e n t s pe r sonne l s à Sri L a n k a : il n 'ava i t pas pu les u t i l i se r pour 
q u i t t e r le pays, pu isqu ' i l lui avai t fallu o b t e n i r u n faux p a s s e p o r t établi à 
un a u t r e n o m q u e le sien. Q u a n t au c a r a c t è r e p r é t e n d u m e n t d o u t e u x de la 
l e t t r e de sa m è r e qu ' i l avai t p r é s e n t é e , il avait soumis à la C o u r une 
déc l a r a t i on écr i te sous s e r m e n t pa r celle-ci en d a t e du 1" aoû t 1999, dans 
laquel le elle exp l iqua i t qu 'e l le ne savait pas écr i re les c a r a c t è r e s r o m a i n s et 
qu 'e l le n 'avai t pas réd igé e l l e - m ê m e l ' adresse f iguran t su r l ' enveloppe. 

Le r e q u é r a n t a l lègue q u e si les a u t o r i t é s b r i t a n n i q u e s le r envo ien t e n 
A l l e m a g n e , il lui s e r a impossible d ' ob t en i r u n nouvel e x a m e n de sa 
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d e m a n d e du fait de l ' exis tence de n o r m e s de p r o c é d u r e s t r i c tes exc luan t 
l ' e x a m e n d ' é l é m e n t s qu i é t a i e n t déjà d isponibles a u p a r a v a n t et n 'on t pas 
é té p r é s e n t é s aux t r i b u n a u x . Il soul igne q u e les a u t o r i t é s ne t i e n d r a i e n t 
pas c o m p t e de l 'origine d ' un r i sque non dû à des é l é m e n t s d é p e n d a n t de 
l 'E ta t en s t a t u a n t sur ses griefs relat i fs à la pe r sécu t ion po l i t ique ou sur 
ses p la in tes c o n c e r n a n t des mauva i s t r a i t e m e n t s c o n t r a i r e s à l 'ar t ic le 3, et 
ce a u m é p r i s d ' une b o n n e i n t e r p r é t a t i o n de ces d ispos i t ions . Il a jou te q u e 
le niveau de p reuve r equ i s p a r les au to r i t é s est impossible à a t t e i n d r e et 
fait obstacle aux p e r s o n n e s qu i m é r i t e n t d ' ob ten i r sa t is fact ion. 

Le r e q u é r a n t re je t te l 'a f f i rmat ion scion laquel le l 'ar t icle 53 § 6 r e m é d i e 
à c e t t e s i tua t ion . Il sou t ien t qu ' i l s 'agit d ' u n e m e s u r e t o t a l e m e n t 
d i s c r é t i onna i r e et provisoire , et q u e l 'on ne conna î t a u c u n cas d a n s lequel 
un d e m a n d e u r d 'asi le d é b o u t é ait o b t e n u u n e p ro tec t ion en ve r tu de ce t t e 
disposi t ion. D a n s ces c i rcons tances , le g o u v e r n e m e n t b r i t a n n i q u e ne 
sau ra i t se sous t r a i r e à ses obl iga t ions décou lan t de l 'ar t icle 3 en 
s ' appuyan t su r le fait q u e l 'A l l emagne est u n E t a t c o n t r a c t a n t et su r la 
possibi l i té t h é o r i q u e p o u r le r e q u é r a n t de s ' ad resse r à la C o u r à p a r t i r de 
l 'A l lemagne pour p réven i r un r i sque réel de r e fou l emen t de ce pays vers 
Sri L a n k a . 

c) Le gouvernement al lemand 

Le g o u v e r n e m e n t a l l e m a n d , qu i a p r é s e n t é des observa t ions écr i tes et 
o ra les à la d e m a n d e de la C o u r , sou t ien t q u e le dro i t et la p r a t i q u e 
a l l e m a n d s sont t o t a l e m e n t conformes à la Conven t ion . Il soul igne q u e si la 
C o u r fédéra le a d m i n i s t r a t i v e a i n t e r p r é t é l 'ar t icle 3 q u e l q u e peu 
d i f f é r e m m e n t de ce t t e C o u r , il n ' en résu l t e pour a u t a n t a u c u n « m a n q u e 
de p r o t e c t i o n » , ca r les d a n g e r s pe san t sur la vie et l ' i n tégr i t é phys ique 
sont pr is en c o m p t e pa r l 'ar t icle 53 § 6. De l'avis du G o u v e r n e m e n t , ce 
n 'es t pas pa r ha sa rd si la C o u r n ' a j a m a i s c o n s t a t é la viola t ion de l 'ar t icle 3 
de la Conven t i on d a n s u n e affaire où les a u t o r i t é s a l l e m a n d e s s o u h a i t a i e n t 
expu l se r un d e m a n d e u r d 'as i le d é b o u t é . A n ' en pas d o u t e r , le r e q u é r a n t 
sera i t a u t o r i s é à p r é s e n t e r aux a u t o r i t é s a l l e m a n d e s de nouveaux 
é l é m e n t s suscept ib les de d é b o u c h e r sur u n e issue plus favorable . P a r 
a i l leurs , les a u t o r i t é s s e r a i e n t t e n u e s de lui accorder u n e p ro t ec t i on sans 
cons idé ra t ion de dé la i . M ê m e si le libellé de l 'ar t icle 53 § 6 laisse une 
c e r t a i n e m a r g e d i s c r é t i onna i r e , la j u r i s p r u d e n c e des t r i b u n a u x a l l e m a n d s 
m o n t r e c l a i r e m e n t q u ' u n d e m a n d e u r a d ro i t à u n e p ro tec t ion s'il cour t un 
grave d a n g e r m e n a ç a n t s é r i e u s e m e n t sa vie et son i n t ég r i t é phys ique . 
L ' i n t é re s sé ne p o u r r a i t ê t r e expulsé q u ' e n ve r tu d ' une nouvel le décis ion 
d 'expuls ion , con t re laquel le il p o u r r a i t f o rmer un recours a u p r è s du 
t r i buna l admin is t ra t i f , avec la possibil i té de d e m a n d e r u n e p ro tec t ion 
j ud i c i a i r e provisoire d a n s u n dé la i d ' u n e s e m a i n e . La décis ion d ' expu l s ion 
ne p o u r r a i t a lors ê t r e e x é c u t é e avan t qu' i l ne soit s t a t u é sur ce t t e d e m a n d e . 
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Si le r e q u é r a n t n ' é t a i t pas sat isfai t d u con t rô le des t r i b u n a u x , il p o u r r a i t 
i n t rodu i r e une r e q u ê t e a u p r è s de ce t t e Cour . D a n s ce t t e hypo thèse , les 
a u t o r i t é s a l l e m a n d e s se p l i e ra ien t s c r u p u l e u s e m e n t à t ou t e d e m a n d e d e 
ce t t e C o u r fondée sur l 'ar t icle 39 de son r è g l e m e n t afin qu ' i l soit sursis à 
l ' exécu t ion d ' u n a r r ê t é d ' expuls ion . 

d) Le Haut Commissaire des Nations unies pour les réfugiés 

D a n s ses observa t ions éc r i t es , p r é s e n t é e s à l ' invi ta t ion de la Cour , le 
H a u t C o m m i s s a i r e des N a t i o n s un ies pour les réfugiés ind ique que la 
C o n v e n t i o n de Dubl in est en pr inc ipe cons idérée c o m m e un 
d é v e l o p p e m e n t posi t i f g a r a n t i s s a n t q u ' a u moins un pays se c h a r g e d e 
s t a t u e r sur une d e m a n d e d 'asi le et e m p ê c h e ainsi le p h é n o m è n e d e 
« n a v e t t e » . Toutefo is , l ' appl ica t ion effective de ce t t e Conven t i on est 
s é r i e u s e m e n t e n t r a v é e p a r les i n t e r p r é t a t i o n s d ive rgen t e s que les E t a t s 
font de la C o n v e n t i o n de G e n è v e de 1951, n o t a m m e n t en ce qu i concerne 
l 'origine de la pe r sécu t ion . D 'où le p r o b l è m e p r a t i q u e s u i v a n t : un réfugié 
dont la d e m a n d e a é té r e j e t ée p a r un E t a t qui suit u n e i n t e r p r é t a t i o n 
res t r ic t ive ne peu t p lus , de fait, soll ici ter l 'asile d a n s u n E ta t qui au ra i t 
p e u t - ê t r e accédé à sa d e m a n d e en ve r tu de l ' i n t e r p r é t a t i o n g é n é r a l e m e n t 
admise . En p r inc ipe , u n e p e r s o n n e don t la d e m a n d e d 'asi le a déjà été 
re je tée d a n s le «pays t ie rs s û r » n ' a pas la possibi l i té d 'ob ten i r u n e voie 
de recours effective lorsqu 'e l le est renvoyée d a n s ce m ê m e pays. D a n s ces 
c i rcons tances , u n r e fou lemen t indi rec t peu t violer le p r inc ipe de non-
r e fou l emen t . A u c u n d e m a n d e u r d 'asi le ne devra i t donc ê t r e envoyé vers 
un E t a t t iers sans que les g a r a n t i e s e x i s t a n t e s a ien t é t é évaluées 
s é r i e u s e m e n t en l 'espèce, à savoir pa r e x e m p l e la r éadmiss ion de 
l ' in té ressé , u n e p ro tec t ion effective con t r e le r e fou l emen t , la possibil i té 
de d e m a n d e r l 'asile et d 'en bénéficier , et u n t r a i t e m e n t conforme aux 
pr inc ipes a d m i s au niveau i n t e r n a t i o n a l . 

2. Appréciation de la Cour 

a) La responsabil i té du Royaume-Uni 

La C o u r rappe l le tou t d ' abord que les E t a t s c o n t r a c t a n t s on t , en ve r tu 
d ' u n pr inc ipe de droi t i n t e r n a t i o n a l b ien é tab l i et sans p ré jud ice des 
e n g a g e m e n t s décou lan t pour eux de t r a i t é s y compr i s la C o n v e n t i o n , le 
droi t de con t rô le r l ' en t r ée , le sé jour et l ' é lo ignement des non -na t i onaux . 
Elle no te auss i q u e ni la C o n v e n t i o n ni ses Pro tocoles ne consac ren t le 
droi t à l 'asile pol i t ique ( a r r ê t Vi lvara jah et a u t r e s c. R o y a u m e - U n i du 
30 oc tobre 1991, sér ie A n" 215, p . 34, § 102). Il est toutefois b ien établ i 
d a n s sa j u r i s p r u d e n c e que l ' in te rd ic t ion f o n d a m e n t a l e de la t o r t u r e et des 
t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s posée pa r l 'ar t icle 3, lu en 
combina i son avec l 'ar t icle 1" de la C o n v e n t i o n selon leque l « t o u t e 
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p e r s o n n e re levan t de leur j u r id i c t ion [se voit r e c o n n a î t r e ] les d ro i t s et 
l iber tés définis [dans la] Conven t ion », impose aux E t a t s c o n t r a c t a n t s 
l 'obl igat ion de ne pas expu l se r u n e p e r s o n n e vers u n pays lorsqu ' i l y a des 
motifs sé r i eux et avérés de croire qu ' e l l e y cou r r a u n r i sque rée l d ' ê t r e 
soumise à un t r a i t e m e n t con t r a i r e à l 'ar t ic le 3 (voir n o t a m m e n t l ' a r rê t 
A h m e d c . A u t r i c h e d u 1 7 d é c e m b r e \996,Recueil 1996-VI ,p .2206 ,§§ 39-40). 

La j u r i s p r u d e n c e de la C o u r ind ique pa r a i l leurs q u e l ' ex is tence de 
c e t t e obl iga t ion n 'es t pas s u b o r d o n n é e au point de savoir si l 'or igine du 
r i sque d ' un tel t r a i t e m e n t t i en t à des fac teurs i m p l i q u a n t la 
r e sponsab i l i t é , d i r ec te ou ind i rec te , des a u t o r i t é s du pays d 'accuei l . Eu 
é g a r d au c a r a c t è r e absolu du droi t g a r a n t i , l 'ar t ic le 3 peu t ê t r e é t e n d u à 
des s i t ua t ions où le d a n g e r é m a n e de p e r s o n n e s ou de g roupes de 
p e r s o n n e s qu i ne re lèvent pas de la fonction pub l ique , ou des 
conséquences p o u r la s a n t é des effets d ' u n e m a l a d i e grave ( a r r ê t H.L.R. 
c. F r a n c e du 29 avril 1997, Recueil 1997-III, p . 758, § 4 0 ; a r r ê t 
D. c. R o y a u m e - U n i du 2 ma i 1997, Recueil 1997-III, p . 792, § 49). D a n s 
t ou t e s ces hypo thèses , la C o u r doit s o u m e t t r e à un cont rô le r i gou reux 
l ' ensemble des c i r cons tances e n t o u r a n t l 'affaire. 

En l 'espèce, le r e q u é r a n t est m e n a c é d ' ê t r e refoulé vers l 'A l l emagne , où 
u n e décision d ' expu l s ion a é té pr ise p r é c é d e m m e n t en vue de son renvoi à 
Sri Lanka . L ' e n s e m b l e des pa r t i e s a d m e t t e n t q u e le r e q u é r a n t n ' e s t pas à 
p r o p r e m e n t p a r l e r m e n a c é d 'un t r a i t e m e n t co n t r a i r e à l 'ar t icle 3 en 
A l l e m a g n e . Son r e f o u l e m e n t vers l 'A l lemagne cons t i tue toutefois 
un mai l lon d ' une éven tue l le cha îne de c i rcons tances pouvan t d é b o u c h e r 
sur son r e t o u r à Sri L a n k a , où il est a l légué qu ' i l cour ra i t un r i sque rée l 
de subi r u n tel t r a i t e m e n t . 

La C o u r e s t ime q u ' e n l 'espèce, le r e fou l emen t indi rec t vers un pays 
i n t e r m é d i a i r e qu i se t rouve ê t re é g a l e m e n t un E ta t c o n t r a c t a n t n ' a 
a u c u n e incidence sur la r e sponsab i l i t é du R o y a u m e - U n i , qui doit veil ler à 
ne pas expose r le r e q u é r a n t à un t r a i t e m e n t c o n t r a i r e à l 'ar t ic le 3 de la 
Conven t i on p a r sa décis ion de l ' expulser . D a n s ce c o n t e x t e , le R o y a u m e -
U n i ne peu t pas non plus s ' appuyer d'office sur le sys t ème é tabl i pa r la 
Conven t i on de Dubl in pour a t t r i b u e r , au sein des pays e u r o p é e n s , la 
r esponsab i l i t é de s t a t u e r sur les d e m a n d e s d 'as i le . Lo r sque des E t a t s 
é tab l i s sen t des o rgan i sa t ions i n t e r n a t i o n a l e s ou, mutatis mutandis, des 
accords i n t e r n a t i o n a u x pour coopé re r d a n s c e r t a i n s d o m a i n e s d 'ac t iv i té , 
la p ro t ec t ion des dro i t s f o n d a m e n t a u x peu t s 'en t rouve r affectée. Il se ra i t 
con t r a i r e au bu t et à l 'objet de la Conven t i on q u e les E t a t s c o n t r a c t a n t s 
soient a insi exoné ré s de t ou t e responsab i l i t é a u r e g a r d de la Conven t i on 
dans le d o m a i n e d 'ac t iv i té conce rné (voir p a r e x e m p l e l ' a r rê t Waite et 
Kennedy c. Allemagne [ G C ] , n" 26083/94, § 67, C E D H 1999-1). La C o u r 
p r e n d ac t e des c o m m e n t a i r e s du H a u t C o m m i s s a i r e des N a t i o n s un ies 
p o u r les réfugiés selon lesquels , si la C o n v e n t i o n de Dubl in poursu i t des 
objectifs louables , son efficacité peu t ê t r e c o m p r o m i s e d a n s la p r a t i q u e 
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p a r les app roches d i f férentes q u ' a d o p t e n t les E t a t s c o n t r a c t a n t s q u a n t à 
l ' é t endue de la p ro tec t ion offerte. Les ju r id ic t ions angla ises t é m o i g n e n t 
e l l e s -mêmes d ' une p réoccupa t ion a n a l o g u e lorsqu 'e l les con t rô l en t les 
décis ions pr ises p a r le m i n i s t r e en vue du r e f o u l e m e n t de d e m a n d e u r s 
d 'as i le vers des E t a t s t iers p r é t e n d u m e n t sû r s (voir, ci-dessus, d a n s «Le 
droi t et la p r a t i q u e p e r t i n e n t s » , la j u r i s p r u d e n c e du R o y a u m e - U n i ) . 

La C o u r a donc vérifié (voir c i -après) si le R o y a u m e - U n i avai t r e spec té 
ses obl iga t ions de p r o t é g e r le r e q u é r a n t con t r e le r i sque de subi r des actes 
de t o r t u r e ou des mauva i s t r a i t e m e n t s con t r a i r e s à l 'ar t icle 3 de la 
Conven t ion . 

b) Risque allégué de mauvais traitements à Sri Lanka 

La C o u r rappe l le q u e le r e q u é r a n t p r é t e n d avoir subi de la p a r t des 
L T T E des mauva i s t r a i t e m e n t s qu i l 'ont con t r a in t à q u i t t e r son domici le 
de la région de Jaf fna , à Sri L a n k a , pour se r e n d r e à C o l o m b o . D an s la 
cap i t a l e , il affirme avoir é té d é t e n u trois mois d u r a n t p a r les forces d e 
sécur i t é pa rce qu' i l é ta i t soupçonné d ' ê t r e un T ig r e t a m o u l , et y avoir 
é té t o r t u r é . Ainsi , il a u r a i t é té foue t t é avec u n câble é lec t r ique et au ra i t 
é té f rappé sur les pieds et au bas du dos à l 'a ide d 'un tuyau «S- lon» 
rempl i de c i m e n t . A la su i te de sa l ibéra t ion , il a é t é e m m e n é deux fois 
pa r l ' E N D L F (groupe t a m o u l p r o g o u v e r n e m e n t a l ) , puis a é té d é t e n u e t 
f rappé . De plus , il a é té a r r ê t é pa r la police en oc tobre 1995; d u r a n t son 
i n t e r r o g a t o i r e , il a é t é b a t t u et u n e b a r r e de fer chauffée a é té app l iquée 
sur son b ras . 

Le R o y a u m e - U n i n ' a p r é s e n t é a u c u n e observa t ion sur le fond de ces 
p l a in t e s , mais a soul igné qu 'e l les ava ien t é t é e x a m i n é e s p a r l'Office 
fédéral a l l e m a n d et le t r i buna l a d m i n i s t r a t i f de Baviè re , qui les avaient 
re je tées . 

La C o u r observe que d a n s sa décis ion du 26 avril 1996 r e j e t a n t la 
d e m a n d e d 'asi le , l'Office fédéra l ne s'est fondé sur a u c u n m a n q u e 
a p p a r e n t de crédibi l i té du r e q u é r a n t . L'Office s 'est en réa l i t é appuyé 
sur le fait q u ' e n ve r tu de la posi t ion de l 'A l lemagne en m a t i è r e 
d ' a t t r i b u t i o n de la r esponsab i l i t é de l 'E ta t , ni les difficultés d u e s aux 
L T T E ni les excès isolés de c e r t a i n s soldats ne pouva ien t c o n s t i t u e r le 
f o n d e m e n t d ' u n e pe r sécu t ion po l i t ique . En r evanche , dans sa décis ion du 
21 avril 1997, le t r i buna l a d m i n i s t r a t i f de Baviè re , ap rès avoir e n t e n d u 
le r e q u é r a n t , a e x p r i m é l 'avis q u e son réci t n ' é t a i t q u ' u n « t i ssu de 
m e n s o n g e s » . Le t r i buna l jus t i f ia i t ce t t e opinion en faisant r é fé rence à 
ce r t a in s é l é m e n t s du réci t qu ' i l e s t ima i t non p laus ib les et con t r a ­
d ic to i res . 

D e v a n t la C o u r , le r e q u é r a n t a p r é s e n t é deux r a p p o r t s m é d i c a u x qui 
co r robo ren t so l idemen t ses a l l éga t ions selon lesquel les il a é té t o r t u r é . Il 
a é g a l e m e n t fourni des p h o t o g r a p h i e s m o n t r a n t les c icatr ices laissées par 
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des b lessures au b ra s , à la j a m b e et à la t ê t e . Ces d o c u m e n t s n 'on t pas é t é 
vus p a r les au to r i t é s a l l e m a n d e s et il ne s emble pas que celles-ci a i en t t e n u 
c o m p t e de cet aspec t de l 'affaire. P a r a i l leurs , le r e q u é r a n t a a p p o r t é de 
nouvel les précis ions sur c e r t a i n s faits su rvenus à Sri L a n k a qu i exp l iquen t 
d a n s u n e c e r t a i n e m e s u r e les po in t s faibles q u e le t r i buna l a d m i n i s t r a t i f 
de Bavière a t rouvés d a n s son récit . 

La C o u r a é g a l e m e n t pr is e n cons idé ra t ion les r a p p o r t s sur Sri L a n k a 
établ is p a r A m n e s t y I n t e r n a t i o n a l , le r a p p o r t e u r spécial des N a t i o n s unies 
et le m i n i s t è r e a m é r i c a i n des Affaires é t r a n g è r e s . Ces d o c u m e n t s 
a t t e s t e n t q u e la t o r t u r e et les mauva i s t r a i t e m e n t s i m p u t a b l e s aux L T T E 
et aux forces g o u v e r n e m e n t a l e s cons t i t uen t un grave p r o b l è m e . Les 
T a m o u l s , en pa r t i cu l i e r les j e u n e s h o m m e s , cou ren t u n r i sque sé r i eux 
d ' ê t r e d é t e n u s et de subi r des mauva i s t r a i t e m e n t s de la p a r t des forces 
de sécur i t é , qui r e c h e r c h e n t les « T i g r e s » . Les j e u n e s h o m m e s qu i p o r t e n t 
des cicatr ices r i s q u e n t tout p a r t i c u l i è r e m e n t d ' ê t r e soupçonnés d 'avoir 
des liens avec les T ig res t a m o u l s . 

La C o u r observe qu 'e l le n ' a e n t e n d u d ' a r g u m e n t s c o n s é q u e n t s ni de la 
p a r t du g o u v e r n e m e n t b r i t a n n i q u e ni de la p a r t du g o u v e r n e m e n t 
a l l e m a n d c o n c e r n a n t le fond de la d e m a n d e d 'as i le . Elle e s t ime toutefois 
q u e les d o c u m e n t s p r é s e n t é s à ce s t a d e p a r le r e q u é r a n t susc i t en t des 
i n q u i é t u d e s q u a n t aux r i sques qu' i l cou r ra i t s'il é ta i t renvoyé à Sri 
L a n k a , t a n t du fait des L T T E s'il r e t o u r n a i t a u p r è s de sa famille à Ja f fna , 
q u e des forces g o u v e r n e m e n t a l e s , qu i le s o u p ç o n n e r a i e n t d 'avoir eu des 
l iens avec les L T T E . 

c) La situation du requérant en tant que demandeur d'asile débouté s'il est 
renvoyé en Allemagne 

La C o u r rappe l le qu ' i l ne lui a p p a r t i e n t pas d ' e x a m i n e r les d e m a n d e s 
d 'asi le ou de con t rô le r la façon dont les E t a t s c o n t r a c t a n t s r emp l i s s en t 
leurs obl iga t ions d é c o u l a n t de la Conven t i on de Genève re la t ive au s t a t u t 
des réfugiés . C 'es t pou rquo i il n 'es t pas d i r e c t e m e n t p e r t i n e n t q u ' e n 
e x a m i n a n t les d e m a n d e s d 'as i le les a u t o r i t é s a l l e m a n d e s ne t i e n n e n t 
c o m p t e ni des r i sques de mauva i s t r a i t e m e n t s dus à des é l é m e n t s 
i n d é p e n d a n t s de l 'E ta t ni des mauva i s t r a i t e m e n t s i m p u t a b l e s à tel ou tel 
fonct ionnai re et i n t e rd i t s p a r la légis la t ion du pays. La p réoccupa t ion 
essent ie l le de la C o u r est de savoir s'il exis te des g a r a n t i e s de p r o c é d u r e 
effectives, de q u e l q u e type q u e ce soit, qui p r o t è g e n t le r e q u é r a n t con t re 
un r e fou lemen t de l 'A l lemagne vers Sri L a n k a . 

Eu é g a r d aux a r g u m e n t s des p a r t i e s et c o m p t e d û m e n t t enu des 
expl ica t ions du g o u v e r n e m e n t a l l e m a n d , la C o u r e s t ime q u e le r e q u é r a n t 
p o u r r a i t , à son r e t o u r en A l l e m a g n e , dépose r une nouvel le d e m a n d e 
d 'as i le , ainsi que des d e m a n d e s de p ro tec t ion fondées sur les ar t ic les 53 
§ 4 et 53 § 6 de la loi su r les é t r a n g e r s . Les a s s u r a n c e s d o n n é e s p a r le 
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g o u v e r n e m e n t a l l e m a n d l 'ont conva incue que le r e q u é r a n t ne r i squa i t pas 
d ' ê t r e refoulé i m m é d i a t e m e n t ou s o m m a i r e m e n t vers Sri L a n k a . La 
p r é c é d e n t e décis ion d ' expuls ion de l ' in té ressé ayan t é té pr ise il y a plus 
de deux ans , celui-ci ne p o u r r a i t ê t r e refoulé sans q u ' i n t e r v i e n n e u n e 
nouvelle décis ion d 'expuls ion , laquel le se ra i t suscept ib le d ' ê t r e con t rô lée 
par le t r i buna l admin is t ra t i f , j u r id i c t ion a u p r è s de laquel le il p o u r r a i t 
dépose r u n e d e m a n d e de p ro tec t ion provisoire d a n s le dé la i d ' une 
s e m a i n e . Il ne p o u r r a i t pas ê t r e refoulé avan t que le t r i buna l 
a d m i n i s t r a t i f ait s t a t u é sur ce t t e d e r n i è r e d e m a n d e . 

La C o u r rappe l le que , selon le r e q u é r a n t , ces p r o c é d u r e s ne lui 
g a r a n t i r a i e n t a u c u n e p ro tec t ion effective, en ce qu 'e l les d é b o u c h e r a i e n t 
selon tou t e p robabi l i t é sur u n nouveau rejet de ses p r é t e n t i o n s et sur une 
décision de r e fou lemen t . Ces object ions sont e x a m i n é e s c i -après . 

T o u t d ' abord , la C o u r relève que l 'ar t icle 51 de la loi sur la p r o c é d u r e 
a d m i n i s t r a t i v e impose des l imi t a t ions s t r ic tes à l ' admiss ion de nouveaux 
é l é m e n t s pouvan t p e r m e t t r e au d e m a n d e u r d ' ob ten i r un nouvel e x a m e n 
de sa d e m a n d e d 'as i le . C e t ar t ic le exige que les d o n n é e s en ques t ion soient 
p r é s e n t é e s d a n s un déla i de trois mois à c o m p t e r du m o m e n t où elles sont 
devenues d isponibles et exclut celles qui l ' é t a ien t déjà lors de la 
p r é c é d e n t e p r o c é d u r e . S e m b l e n t donc exclus les é l é m e n t s méd icaux 
au jourd 'hu i p r é s e n t é s à c e t t e C o u r , ainsi que les l e t t r e s fournies p a r des 
m e m b r e s de la famil le du r e q u é r a n t pour é t aye r son réci t . 

E n s u i t e , m ê m e à suppose r q u ' u n nouvel e x a m e n de la d e m a n d e d'asile 
soit accordé , la C o u r observe que la décis ion a n t é r i e u r e du t r ibuna l 
a d m i n i s t r a t i f de Bavière selon laquel le le r e q u é r a n t n 'es t pas crédible se 
ve r ra i t accorder une i m p o r t a n c e significative lors d ' un nouvel e x a m e n de 
ses p r é t e n t i o n s . 

Enfin, c o m m e cela a é té soul igné, les a u t o r i t é s a l l e m a n d e s ne 
t i e n d r a i e n t pas c o m p t e , aux fins de l 'octroi du dro i t d 'asi le ou d 'une 
p ro tec t ion con t r e un t r a i t e m e n t c o n t r a i r e à l 'ar t ic le 3 de la Conven t ion , 
en app l i ca t ion de l 'a r t ic le 53 § 4, d u fait q u e le r e q u é r a n t cour t un r i sque 
dû aux m e m b r e s des L T T E ou à ce r t a in s m e m b r e s des forces de sécur i té 
ag i s san t en -dehor s des lois à Sri L a n k a . 

Eu éga rd à ces t rois fac teurs , la C o u r e s t ime que l 'on peu t d o u t e r 
s é r i e u s e m e n t q u e le r e q u é r a n t ob t i enne un e x a m e n c o m p l é m e n t a i r e de 
sa d e m a n d e d 'asi le ou qu' i l soit accédé à sa d e u x i è m e d e m a n d e . P o u r des 
ra i sons s imi la i res , il est peu p robab le q u e ses d e m a n d e s fondées sur 
l 'ar t icle 53 § 4 p o r t e n t leurs frui ts . 

Toutefo is , la C o u r relève q u e le m a n q u e a p p a r e n t de p ro tec t ion 
r é s u l t a n t de l ' approche a l l e m a n d e du r i sque dû à un é l é m e n t 
i n d é p e n d a n t de l 'E ta t est c o m p e n s é , d u moins e n p a r t i e , p a r l ' appl ica t ion 
p a r les a u t o r i t é s a l l e m a n d e s de l 'ar t icle 53 § 6. Il s emble que ce t t e 
d isposi t ion ait é té app l i quée pour p r o t é g e r des p e r s o n n e s d o n t la vie et 
l ' in tégr i té phys ique é t a i en t mises en pér i l p a r des é l é m e n t s i n d é p e n d a n t s 
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de l 'E ta t , et n o t a m m e n t des g roupes s 'opposant au g o u v e r n e m e n t , ma i s 
auss i à des p e r s o n n e s m e n a c é e s p a r des r i sques p lus g é n é r a u x en 
m a t i è r e de s a n t é et d ' e n v i r o n n e m e n t . Ce t ar t ic le a é g a l e m e n t é té 
app l iqué à u n c e r t a i n n o m b r e de T a m o u l s , n o t a m m e n t u n j e u n e h o m m e 
qui r i squa i t de se voir infliger des mauva i s t r a i t e m e n t s pa r les forces de 
sécur i t é en ra ison des c ica t r ices p r é s e n t e s sur son corps . Le r e q u é r a n t a 
soul igné le c a r a c t è r e d i s c r é t i onna i r e de ce t t e disposi t ion. T o u t en 
a d m e t t a n t que le libellé de celle-ci laisse une c e r t a i n e m a r g e 
d ' app réc i a t i on , le g o u v e r n e m e n t a l l e m a n d sou t i en t q u e l ' i n t e r p r é t a t i o n 
des t r i b u n a u x a t t e s t e c l a i r e m e n t qu ' i l ex is te une obl igat ion d ' a p p l i q u e r 
c e t t e p ro tec t ion aux p e r s o n n e s ayant d é m o n t r é qu 'e l les c o u r a i e n t u n 
grave d a n g e r . Ce t a r g u m e n t est é tayé pa r les é l é m e n t s j u r i s p r u d e n t i e l s 
évoqués . Il s emble é g a l e m e n t q u ' e n dép i t des ex igences p rocédu ra l e s de 
l 'ar t ic le 51 de la loi sur la p r o c é d u r e a d m i n i s t r a t i v e , la C o u r fédéra le 
a d m i n i s t r a t i v e e s t ime q u e les affaires d a n s lesquel les il est ques t ion d ' un 
grave péri l pour la vie et l ' in tégr i té phys ique doivent ê t r e r é e x a m i n é e s . 

Il est vrai q u e le G o u v e r n e m e n t n ' a p r é s e n t é a u c u n cas d a n s lequel 
l 'ar t icle 53 § 6 a u r a i t é té app l iqué à u n d e m a n d e u r d 'asi le d é b o u t é à 
l ' issue d ' u n e d e u x i è m e p r o c é d u r e d 'as i le . La C o u r a d m e t q u e la décision 
jud ic i a i r e a n t é r i e u r e , qui m e t f o r t e m e n t en d o u t e la crédibi l i té du 
r e q u é r a n t , est un fac teur qui d a n s ce c o n t e x t e pèse ra i t é g a l e m e n t con t r e 
une d e m a n d e de p ro tec t ion . Toute fo i s , les a s s u r a n c e s d o n n é e s p a r le 
g o u v e r n e m e n t a l l e m a n d q u a n t à son dro i t et à sa p r a t i q u e i n t e r n e s on t 
convaincu la C o u r q u e les p r é t e n t i o n s du r e q u é r a n t , si elles é t a i en t 
admise s pa r les a u t o r i t é s , p o u r r a i e n t e n t r e r d a n s le c ad re de l 'ar t icle 53 
§ 6 et lui valoir la p ro tec t ion offerte p a r ce t t e disposi t ion. C e r t e s , tou t 
nouvel e x a m e n du doss ier du r e q u é r a n t peu t d o n n e r lieu à u n e décis ion 
de rejet des a u t o r i t é s a l l e m a n d e s , ma i s ce t t e ques t i on relève l a r g e m e n t de 
spécu la t ions et de suppos i t ions . En o u t r e , a u c u n é l é m e n t ne donne à 
pense r à la C o u r q u e d a n s ce t t e affaire l 'A l lemagne p o u r r a i t m a n q u e r à 
ses obl iga t ions décou lan t de l 'ar t ic le 3 de la C o n v e n t i o n , à savoir g a r a n t i r 
au r e q u é r a n t u n e p ro tec t ion c o n t r e le r e fou l emen t vers Sri L a n k a s'il 
p r é s e n t a i t des a r g u m e n t s c o n s é q u e n t s selon lesquels il r i sque d ' ê t r e 
t o r t u r é et m a l t r a i t é d a n s ce pays . P a r c o n s é q u e n t , dans la m e s u r e où un 
tel r e fou l emen t est possible , l ' ex is tence d e c e t t e possibi l i té n ' a pas é té 
d é m o n t r é e d a n s les c i r cons tances de l 'espèce c o m m e é t a n t su f f i s amment 
conc rè t e ou précise . 

Il n ' e s t pas p e r t i n e n t aux fins de la p r é s e n t e r e q u ê t e q u ' u n p e r m i s de 
séjour accordé en appl ica t ion de l 'ar t ic le 53 § 6 soit d ' une d u r é e ini t ia le de 
trois mois et soit suscept ib le d ' ê t r e cont rô lé pa r les a u t o r i t é s . 

Enfin q u a n t aux a r g u m e n t s du r e q u é r a n t relat i fs aux lourdes exigences 
qu i pè sen t en A l l e m a g n e sur les d e m a n d e u r s d 'as i le en m a t i è r e de p reuve , 
la C o u r n 'es t pas conva incue qu ' i l ait é té m o n t r é en quoi cet é l é m e n t fait 
obs tac le d a n s la p r a t i q u e aux d e m a n d e s m é r i t a n t une issue favorable . Elle 
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observe que ce t t e ques t ion a é té e x a m i n é e et r e je tée p a r la C o u r d ' appe l 
ang la i se . Le record que d é t i e n t l 'A l lemagne pa r le n o m b r e élevé d e 
d e m a n d e s d 'asi le auxque l l e s elle fait droi t i nd ique q u e le n iveau requ is 
dans la p r a t i q u e n 'es t pas excess ivemen t élevé. 

D a n s ces c i r cons tances , la C o u r e s t ime q u e l ' ex is tence d ' u n r i sque réel 
que l 'A l l emagne expulse le r e q u é r a n t vers Sri L a n k a en violat ion de 
l 'ar t icle 3 de la C o n v e n t i o n n ' es t pas é tab l ie . En déc idan t de refouler le 
r e q u é r a n t vers l 'A l l emagne , le R o y a u m e - U n i n ' a donc pas failli à ses 
obl iga t ions décou lan t de ce t t e disposi t ion. Il n ' a pas é t é d é m o n t r é non 
plus q u e ce t t e décision avait é té pr ise sans qu ' i l soit d û m e n t t enu compte 
de l ' ex is tence en A l l e m a g n e de g a r a n t i e s app rop r i ée s p e r m e t t a n t d 'év i te r 
le r i sque de t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s ( a r r ê t Soer ing 
c. R o y a u m e - U n i du 7 ju i l le t 1989, série A n" 161, pp . 38-39, §§ 97-98; 
a r r ê t N s o n a c. Pays-Bas d u 28 n o v e m b r e 1996, Recueil 1996-V, p. 2004, 
§ 102; a r r ê t D. c. R o y a u m e - U n i p réc i t é , p. 793, § 52). 

Il s ' ensui t q u e ce t t e pa r t i e de la r e q u ê t e doit ê t r e re je tée c o m m e é t a n t 
m a n i f e s t e m e n t ma l fondée , en appl ica t ion de l 'ar t icle 35 §§ 3 et 4 de la 
Conven t i on . 

B. Q u a n t a u x a r t i c l e s 2 e t 8 d e la C o n v e n t i o n 

P a r a i l leurs et à t i t r e subs id ia i re , le r e q u é r a n t affirme q u e les ques t ions 
soulevées ci-dessus d a n s le c ad re de son grief t i ré de l 'ar t ic le 3 imp l iquen t 
é g a l e m e n t la violat ion de l 'ar t icle 2 en ce qu ' i l y a des moti fs sé r ieux e t 
avérés de p e n s e r qu ' i l pou r ra i t ê t r e t ué à Sri L a n k a , ainsi q u e la violat ion 
de l 'a r t ic le 8 en ce qu ' i l est m e n a c é d a n s son i n t ég r i t é phys ique et mora l e 
(au sens de la vie pr ivée) de façon d i s p r o p o r t i o n n é e p a r r a p p o r t à tou t but 
l ég i t ime poursuiv i . 

L 'ar t ic le 2 de la Conven t i on se lit c o m m e suit en sa p a r t i e p e r t i n e n t e : 

« 1. L e d r o i t d e t o u t e p e r s o n n e à la v ie es t p r o t é g é p a r la loi. L a m o r t n e p e u t ê t r e 

in f l igée à q u i c o n q u e i n t e n t i o n n e l l e m e n t , s a u f e n e x é c u t i o n d ' u n e s e n t e n c e c a p i t a l e 

p r o n o n c é e p a r u n t r i b u n a l a u c a s o ù le d é l i t e s t p u n i de c e l t e p e i n e p a r la loi. 

( . . . ) . . 

L'ar t ic le 8 de la C o n v e n t i o n est ainsi libellé : 

« 1. f o u t e p e r s o n n e a d r o i t a u r e s p e c t d e s a vie p r i v é e et f a m i l i a l e , d e s o n d o m i c i l e e t 

d e s a c o r r e s p o n d a n c e . 

2 . Il ne p e u t y a v o i r i n g é r e n c e d ' u n e a u t o r i t é p u b l i q u e d a n s l ' e x e r c i c e d e ce d r o i t q u e 

p o u r a u t a n t q u e c e t t e i n g é r e n c e e s t p r é v u e p a r la loi e t q u ' e l l e c o n s t i t u e u n e m e s u r e q u i , 

d a n s u n e s o c i é t é d é m o c r a t i q u e , e s t n é c e s s a i r e à la s é c u r i t é n a t i o n a l e , à la s û r e t é 

p u b l i q u e , a u b i e n - ê t r e é c o n o m i q u e d u p a y s , à la d é f e n s e d e l ' o r d r e et à la p r é v e n t i o n 

d e s i n f r a c t i o n s p é n a l e s , à la p r o t e c t i o n d e la s a n t é ou d e la m o r a l e , ou à la p r o t e c t i o n 

d e s d r o i t s e t l i b e r t é s d ' a u t r u i . » 
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Eu éga rd à ses conclusions ci-dessus c o n c e r n a n t l 'ar t ic le 3 de la 
Conven t ion , la C o u r e s t ime qu ' i l ne se pose a u c u n e ques t i on d i s t inc te 
jus t i f i an t un e x a m e n sous l 'angle de ces d ispos i t ions . 

C. Q u a n t à l 'art ic le 13 d e la C o n v e n t i o n 

Le r e q u é r a n t se p la in t de ne pas d i sposer d ' un r ecour s effectif p o u r ses 
griefs ; il invoque l 'ar t ic le 13 de la Conven t ion , qui est ainsi libellé : 

« T o u t e p e r s o n n e d o n t les d r o i t s et l i b e r t é s r e c o n n u s clans la (...) C o n v e n t i o n o n t é t é 

v io lés , a d r o i t à l ' o c t ro i d ' u n r e c o u r s effectif d e v a n t u n e i n s t a n c e n a t i o n a l e , a lo r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t clans l ' e x e r c i c e de l e u r s 

f o n c t i o n s off ic ie l les .» 

Le g o u v e r n e m e n t b r i t a n n i q u e n ' a d m e t pas l ' a r g u m e n t selon leque l la 
Conven t i on de Dubl in e m p ê c h e ses t r i b u n a u x de p rocéde r au «con t rô l e le 
plus s c r u p u l e u x » des doss iers de d e m a n d e d 'asi le en vue de p réven i r tout 
d a n g e r pe san t sur la vie. La C o u r d ' appe l a e x a m i n é au fond les 
p r é t e n t i o n s du r e q u é r a n t avec une a t t e n t i o n cons idérab le ; elle a p r ié le 
min i s t r e de s ' a ssure r q u e l 'Al lemagne r emp l i r a i t ses obl igat ions 
décou lan t de la C o n v e n t i o n de Genève , ce qu i d ' a p r è s le G o u v e r n e m e n t 
cons t i tue un recours effectif conforme à la j u r i sp rudence de la C o u r 
re la t ive à d ' a u t r e s affaires d 'asi le ou d ' expuls ion (voir p a r e x e m p l e les 
a r r ê t s p réc i t é s Vi lvara jah et a u t r e s et D . c. R o y a u m e - U n i ) . 

Le r e q u é r a n t a l lègue q u e ce cont rô le j u r i d i c t i onne l ne cons t i tue pas un 
recours effectif, dans la m e s u r e où il ne p e r m e t pas un «con t rô l e 
s c r u p u l e u x » de la d e m a n d e q u a n t au fond, ma i s se l imi te à de s imples 
cons idé ra t ions re la t ives à l ' appl ica t ion de la C o n v e n t i o n de Dubl in p a r le 
m i n i s t r e . U n tel cont rô le ne p e r m e t pas de vérifier si la décis ion de 
refouler l ' in té ressé é t a i t b o n n e ou m a u v a i s e , ou si les c r a i n t e s de 
pe r sécu t i on é t a i en t fondées , ma i s u n i q u e m e n t si la décis ion é ta i t l icite. 
Elle sera i t illicite u n i q u e m e n t si a u c u n h a u t fonc t ionna i re , c o n c e n t r a n t 
c o m m e il se doit son a t t e n t i o n sur les ques t i ons p e r t i n e n t e s , n ' a u r a i t pu 
p r e n d r e la décision qu ' i l a p r i se . Le r e q u é r a n t renvoie à la conclusion de la 
C o u r d a n s l 'affaire S m i t h et G r a d y c. R o y a u m e - U n i ( a r r ê t Smith et Grady 
c. Royaume-Uni, n " s 33985 /96 et 33986/96, C E D H 1999-VL), d a n s laquel le il 
a é té e s t i m é q u e le con t rô le j u r i d i c t i onne l ne cons t i tua i t pas u n recours 
effectif. 

La C o u r r appe l l e que l 'ar t ic le 13 de la Conven t i on g a r a n t i t l ' exis tence 
en dro i t i n t e r n e d ' un recours p e r m e t t a n t de s'y p réva lo i r des dro i t s et 
l iber tés de la C o n v e n t i o n , tels qu ' i l s peuven t s'y t rouver consacrés . 
L 'a r t ic le 13 a donc pour conséquence d ' ex ige r u n recours i n t e r n e 
p e r m e t t a n t de c o n n a î t r e du c o n t e n u d ' un «gr ie f dé fendab le » fondé su r la 
C o n v e n t i o n et d'offrir le r e d r e s s e m e n t a p p r o p r i é , m ê m e si les E t a t s 
c o n t r a c t a n t s j ou i s sen t d ' u n e ce r t a ine m a r g e d ' app réc i a t i on q u a n t à la 
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m a n i è r e de se confo rmer aux obl iga t ions q u e leur fait ce t t e disposi t ion. La 
po r t ée de l 'obl igat ion décou lan t de l 'ar t icle 13 var ie en fonction de la 
n a t u r e du gr ief q u e le r e q u é r a n t fonde sur la Conven t i on . En o u t r e , 
l 'effectivité q u e cet ar t ic le exige du recours ne d é p e n d pas de la c e r t i t u d e 
d 'un r é su l t a t favorable ( a r r ê t Aksoy c. T u r q u i e du 18 d é c e m b r e 1996, 
Recueil 1996-VI, p . 2286, § 9 5 ; a r r ê t Vi lvara jah et a u t r e s p réc i t é , p . 39, 
§ 122). 

A suppose r q u e les griefs d u r e q u é r a n t a ien t mis au j o u r u n e p la in te 
« d é f e n d a b l e » au sens de l 'ar t icle 13 de la C o n v e n t i o n , la C o u r observe 
q u e d a n s le cadre d 'affaires p r é c é d e n t e s , elle a e s t imé q u e les cont rô les 
jur id ic t ionnels cons t i t ua i en t des recours effectifs pour des griefs t i rés de 
l 'ar t icle 3 et p o r t a n t sur des cas d ' expuls ion et d ' e x t r a d i t i o n ( a r r ê t s 
Soer ing , pp. 47-48, §§ 119-124, Vi lvara jah et a u t r e s , pp . 38-39, §§ 121-
124, et D . c. R o y a u m e - U n i , pp . 797-798, §§ 69-73, p réc i t é s ) . D a n s ces 
affaires, la C o u r avai t c o n s t a t é que les j u r id i c t ions ang la i ses pouvaient 
con t rô le r de m a n i è r e efficace la légal i té du pouvoir d i s c ré t i onna i r e d e 
l ' exécut i f sur les p lans du fond et de la p r o c é d u r e et a n n u l e r des 
décisions le cas é chéan t . Il a é g a l e m e n t é té a d m i s q u e , d a n s l 'exercice de 
ses pouvoirs de cont rô le j u r id i c t i onne l , un t r i buna l a u r a i t le pouvoir 
d ' a n n u l e r une décision d ' expu l se r ou de refouler u n e p e r s o n n e vers u n 
pays où elle cour ra i t un r i sque sé r i eux et avéré de t r a i t e m e n t s i n h u m a i n s 
ou d é g r a d a n t s , au mot i f q u e nul min i s t r e r a i sonnab le ne l 'eût a d o p t é e 
d a n s les c i r cons tances de la cause . 

La C o u r ne voit pas de ra i son de se d é p a r t i r , en l ' espèce, de ce t t e 
conclusion. Il é ta i t loisible au r e q u é r a n t de c o n t e s t e r , à l 'occasion d 'un 
cont rô le ju r id ic t ionne l , le c a r a c t è r e r a i sonnab le de la décision du 
m i n i s t r e de dél ivrer un cert if icat afin qu ' i l soit refoulé vers l 'Al lemagne 
en appl ica t ion du sys t ème établ i pa r la C o n v e n t i o n de Dubl in . Ses 
a r g u m e n t s p o r t a n t n o t a m m e n t sur le point de savoir si l 'Al lemagne peu t 
ê t r e cons idé rée c o m m e un E t a t t ie rs sûr , eu é g a r d à la posi t ion des 
a u t o r i t é s en m a t i è r e de cha rge de la p r euve , ont é té e x a m i n é s p a r la 
C o u r d ' appe l mais re je tés pour défaut de f o n d e m e n t . La r écen t e affaire 
Adan, Subaskaran and Aitseguer i nd ique pa r a i l leurs que les t r i b u n a u x 
ang la i s t i e n d r o n t d é s o r m a i s c o m p t e de la façon d o n t des E t a t s t iers 
p r é t e n d u m e n t sûrs s ' a cqu i t t en t de leurs obl iga t ions décou lan t de la 
C o n v e n t i o n de G e n è v e , en vérif iant si le m i n i s t r e est fondé à o r d o n n e r un 
r e fou l emen t vers ces pays. A cet éga rd , le cont rô le effectué p a r les 
j u r id i c t ions angla ises i ra plus loin q u e celui de c e t t e Cour , car en ve r tu 
du droi t na t iona l , u n e p e r s o n n e peu t d e m a n d e r un dro i t d 'asi le qui n 'es t 
pas g a r a n t i p a r la C o n v e n t i o n e u r o p é e n n e des Dro i t s de l ' H o m m e . Le 
r e q u é r a n t s ' appuie sur l ' a r rê t Smith et Grady ; or celui-ci avait t ra i t à un 
d o m a i n e d 'ac t ion d i sc ré t i onna i r e des forces a r m é e s , et le seuil à pa r t i r 
d u q u e l les t r i b u n a u x pouva ien t j u g e r i r r a t ionne l l e la po l i t ique suivie 
é ta i t si élevé qu ' i l excluai t en p r a t i q u e tou t e x a m e n des ques t ions 
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essent ie l les soulevées pa r l 'affaire. La C o u r est conva incue q u ' e n l 'espèce 
le gr ief du r e q u é r a n t t i ré de la Conven t i on et p o r t a n t su r le point de savoir 
si le m i n i s t r e pouvai t o r d o n n e r son r e fou l emen t vers l 'A l lemagne re levai t 
b ien, q u a n t au fond, du cont rô le des t r i b u n a u x , qui ava ien t le pouvoir de 
lui a cco rde r le r e d r e s s e m e n t d e m a n d é . 

Il s ' ensui t q u e le grief du r e q u é r a n t doit dès lors ê t r e re je té c o m m e 
m a n i f e s t e m e n t m a l fondé, en appl ica t ion de l 'ar t ic le 35 §§ 3 et 4 de la 
Conven t i on . 

P a r ces mot i fs , la Cour , à la ma jo r i t é , 

Déclare la r e q u ê t e i r recevable . 


